
ITEPUBLIC OF KENYA

I'AITLIAMENT

THB SENATE

TWELFTH PARLIAMENT

REPORT OF THE STANDING COMMTTTEE ON FINANCE AND

BUDGET

ON

THE DIVISION OF REVENUE BILL (NATIONAL ASSE,MBLY BILLS NO.

3 OF 2020)

CLBII.K CHAMBEIIS
THE SENATE
I'AIILIAMENT OF KBNYA
NAIROBI

-*

PAPERS LAID

l+,Snt, !L>.L-DDATE

c-0,^.,t*-TABLED BY

.ft1-.l -A 3,.JCOMMITTEE

Ft"- A*1€---'CLERK AT THE TABLE

APRIL 2O2O

TNEAMIL,FtAP NYAKEFo
RYRAI

I BL



TAI}LE OF CONTENTS

I'AI]LE OF CONTENTS...........

PI{ETTACE

Mandate and Functions of thc Contmittee

Mernbership of the Cornmittee

BACKGI{OUND AND EXI]CUTIVE SUMMA RY.

CIIAPTER ONE..

I.O VERTICAL ALLOCAI'ION OF ITEVI]NUE FOR FINANCIAL YI]AR 2O2OI2:I .

HIGI-ILIGHTS OF ]-IJE DIVISION OI] RI]VENUE BILL, 2020..,.......

CI IAP'|I]II TWO

2.0 SUBMISSIONS FROM STAKI]IIOI-DEI{S

CIIAPTI]R THI{EE

3.0 COMMI'|TEI] OBSERVATIONS AND RI]COMMENDAI'IONS,
3.I OBSI]RVATIONS

3.2 RITCOMMENDA]'IONS.............

.2

.3

..4

2llleport on divisiort o./'Revenue tlilt (Nilionot Assentbl-1, Ilitts No.3 o.f 2020)

J

l0

...................... I 6

l6

.......30

34

..36



I'REFACE

Mandate and Functions of the Committee

Article 124 of the Constitution of Kenya, provides for the establishment of Committees by

either Ifouse of Parliament. Committees are central to the workings, roles and functions of

Parliament as set out in Article 94 and more specifically in Article 96 of the Constitution

as regards the Senate.

Parliamentary committees consider policy issues, scrutinize the workings and expenditure

of the national and county governments and examine proposals for legislation. The end

result of any process in Committees is the report, which is tabled in the I{ouse for

consideration.

The Standing Committee on Finance and Budget is established pursuant to standing order

21 8(3) of the Senate Standing Order and is ntandated -

a) To investigate, inqutre into and report on all ntatters relating to coordination,

control and monitoring of the county budgets and to exantine -
i) the Budget Policy Statement presented to the Senate;

ii) report on the Budget allocated to Constitutional Commissions and

independent ffices;
iii) the Division of Revenue Bill, County Allocation of Revenue Bill, and cash

disbursement schedule for county governments -

iv) to consider all matters related to resolutions and Rills for appropriations,

share ofnational revenue amongst the counties and all ntatters concerning

the National Budget, including public finance and monetary policies and

public debt, planning and development policy; and

b) 7'o pursuant to Articte 228 (6) of the Constitution, to exantine the report of the

Controller of l3udget on the intplementation of the budgets of county governntents.
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Membersltip of the Committee

The Committee was constituted by the I{ouse on T'hursd ay l4tt December , 2017, during
tlre Irirst Sessiotl o1'the Twelfth (12't\ Parliament. The Committee as currently co,stituted,
comprises the following Members-

l. Sen. (Eng) Mohamed M. Mahamud, CBS,Mp

2. Sen. (Dr) Isaac Mwaura, CBS, Mp
3. Sen. Wetang'ula Moses Masika. IIGH, Mp
4. Sen. Mutula Kilonzo Junior, Mp
5. Sen. Aaron Cheruiyot, Mp

6. Sen. (Dr..) Ali Abdullahi Ibrahim, CBS, Mp
l. Sen. (Dr) Rose Nyaniunga, Mp
8. Sen. Boniface Mutinda Kabaka, Mp
9. Sen. CPA Farhiya Ilaji, Mp

- Chairperson

- Vice Chairperson

- Member

- Member

- Member

- Member

- Member

- Member

- Member
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BACKGROUND AND EXECUTTVB SUMMARY

Article 2l g of the Constitution provides for introduction of Division of Revenue Bill and

the County Allocation of Revenue Bill to Parliament, at least two months before the end

ofeach financial Year.

The Budget Policy Statement (BPS), is the precursor to the Division of Revenue Bill' sets

the fiscal framework underpinnirrg the sharing of revenue between the two levels of

government. The adoption of the BPS Report paved way for the publication and subsequent

introduction of the Division of l{evenue Bill to the Ifouse.

The Division of Revenue Bill, (National Assembly Bills No. 3 of 2020 was published and

introduced in trre National Assembly. The National Assembly passed the Bill on 17tr'

March,2020.

Following the passage by the National Assembly, the Division of Revenue Bill (National

Assembly Bills No. 3 of 2020), was submitted to the Senate for concurrence'

The Bill was read a First Time in the Senate on Tuesday, 3 I't March, 2020, and thereafter

stood committed to the Staldilg Committee on Finance and Budget pursuant to standing

order 140 (1) of the Senate Standing Orders for consideration and facilitation of public

participation.

pursuant to Articre 1 1g ( l ) (b) of the constitution and standing order 140(5) of the Standing

orders of the senate, the Standing Committee, in its consideration of the Bill, invited key

stakeholders, including the National 'freasury, Attorney General, Ministry of Devolution'

Council of Governors, Commission on Revenue Allocation, County Assembly Forum to

submit their views on the Bill to the committee. The Committee also invited othel non-

state actors and the general public who similarly participated and submitted their

contributions

The Bill provides for the division of nationally raised revenue between the two levels of

government as well as setting out specific resources to be provided to counties as

conditior-ral grants ancl loans, ancl the Equalization Fund. In addition, the Bill is

5lReport on tlivision of Revenue Bilt (National Assemblv llills No' 3 of 2020)



accornpanied by an explanatory meniorandum as required in Article zlg(2) of the
Constitution' The memorandum sets out the explanation of revenue allocation as proposed
by the Bill along with the evaluation of tlie Ilill in relation to the criteria mentioned in
Article 203(l) of the constitution. It also provides a summary of any significa,t dcviation
fiom the reconlmendations fi'om the conrmission on Revenue Allocation with an
explanation for each such cleviation

The enactment of the Division of Revenue Ilill is critical in setting the stage fbr the
preparatiol-r o1'tl-re county Allocation of Revenue Bill. It also informs o, the preparation of
respectivc county budget documents in a manner that is tiniely and enables f.isr:al clarity
and planning.

The Bill proposes follows-

a) Sliareable revenlre Kshs. estimated at Kshs 1,856.7 billion which is proposcd to be
shared as below

i) National Government Kshs. 1,533.41 billion of which Kshs. 13.73

billion is given to counties as conditional alrocatio.s;
ii) County Iiquitable Share Kshs 3 16.5 billion;
iii) Equalization l,-und _ Kshs 6.7g billion;

b) Road Maintenance Fuel Levy Fu,d Kshs. 9.43 biilion; and
c) Additional conditional allocations (loans & grants from Development partners)

Kshs. 30.20 billion

The Bill also has an allocation to Nairobi city County form the county Equitable Share
and proposes that this intended allocation be retained in the consolidated Fund. This is
allocation would be used to fund the functions which Nairobi city county tra,sferred to
National Government.

Com mittcc's ltecom menclations

l-he conlmittee recommencls tliat the bill be approved rvith amendments as 1.ollows-

6llleport on divi"-iort o.f Rat,enua Ilill (Nrrtiorrul Assenrhl.lt lJills No.3 oJ.202t))



Clause 4

(a) deleting subclause (2); and

(b) deleting subclause (3)

Conseque,tly, the Scl-redule to the bill be amended by deleting the allocation set aside for

Nairobi City CountY

l lReport on cliyisigtt of Ret,enue Bill (Notionat Assembl.y llills No. 3 of 2020)
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CI{AI'TEIT ONE

I.O VERTICAL ALLOCATION OF REVENUE FOR FINANCIAL YBAR
2020t21

I{IGI{LIGHTS OF TIII1 DIVISION OF IIEVBNUE BILL, 2O2O

l' Article 218 of the Constitution provides for the submission of the Division of
Revenue Bill and the County Allocation of Itevenue Bill to parliament, at least two
months belore the end of eacli financial year. The Division of Revenue Bill divides
revenue raised by the national governnlent among the tu,o levels of government
while tlie County Allocation of Revenue Bill divides among the counties the
revenue allocated to the county govcrnmcnts as equitable share. The Division of
Il'evenue Bill further sets out specific resources to be provided to counties as

co,ditio,al grants and loans, a,d the Equalization ljund.
2' In addition, section i9l of the I'}ublic Irinance Management @FM) Act,2012,

provides that each year when the lluclget Policy Staternent (BpS) is introduced, the
Cabinet Secretary sliall submit to Parliament a Division of Itevenue Bill and County
Allocation of Revenue Bill prepared by the National Treasury for the finalcial year
to which that Budget relates.

3' Tlie adoption of the BPS Report by botli I{ouses paved way for the publication and
subsequent intloduction of the I)ivision of Revenue Bill, 2OZO in National
Assembly.

4' The Division of Revenue Bill (National Assembly Bills No. 3) was publislied on 9rh

March, 2020 and passed by the National Assembly on 17tr,March 2o20.Tlie total
sliareable revenue for the FY 2020/2021 is estimated at Kshs 1,g56.7 billion
proposed to be allocated as follows

a) National Government

b) County Iiquitable Share

Kslis. 1,533.41 billion

Kshs 316.5 billion

l0lReport on divisiort oJ'Rer:enue Iliil (Nationat Assembrlt IJirts No.3 o.f 2020)



c) GoK Conditional allocations

d) Road Maintenance Fuel LevY Fund

e) Additional allocations (loans & grants)

f) Equalization Fund -

Kshs. 13.13 billion;

Kshs.9.43 billion

Kslrs.30.20 billion.

Kshs 6.78 billion

1.1 Equitable Share of Revenue

5. pursuant to Article 202 of the constitution, the nationally raised revenue is shared

equitably among the national and county governnlents. Article 203 (2) further

stipulates that the equitable share of the revenue laised nationally that is allocated

to county governments shall be not less than fifteen per cent of all revenue collected

by the national government and shall be calculated on the basis of the most recent

audited accounts of revenue received, as approved by the National Assembly. The

proposed Equitable Share for FY Z02Ol21 is Ksh. 316.5 billion which is equivalent

to23.3 percent of the last audited accounts (Ksh 1,357,698 million for FY 2016l17)

as approved by the National Assembly.

6. In calculating the County Governments' equitable revenue share allocation for FY

2020121, the following factors have been put into consideration;

(i.) Continued underperformance in ordinary revenue, which forms the base for

the annual division of revenue;

(ii.) The fact that the National Government continues to solely bear shorlfalls in

revenue in anY given FY;

(iii.) There being a Ksh 161 billion funding gap in the FY 2019120 budget;

(iv.) A lO.3o pr.ojected contraction in National Government's net spending in FY

2020121 vis-ir-vis FY 2019120; and

(v.) 'Ihe proposal by National Treasury that the entire incremental revenue in FY

202OlZl be earmarked for CFS, specifically debt repayment and pensions.

1.2 GOK Conditional Allocations to County (]overnments

lllReport on divisiott of Ret,enue Bill (Notionat Assembly Bills No.3 of 2020\



7 ' Article 202(2) of the Constitution stipulates tliat the County Governments may be
given additional allocations from the National Governments share of revenue either
conditionally or unconditionally. In line with these provisions the Bill, proposes to
allocate Kshs' 23.16 billion for the following aclditional conditional allocations to
support specilic national policy objectives

Governments:

to be irnplemented by County

(i') Additional Conditional Allocation to facilitate thc leasing of medical
equiprnent o1'Kshs 6.20 billion.

Additional Conditional allocation for level-5 hospitals of Ksh. 4.33 billion.;
Additional conditio,ar allocatio, of Kshs. 900 miilion to compensate
county health facilities for user fees l.oregone.

Additional Conditional Allocatior-r for Ilehabilitation of youth polytechnics

of Kshs. 2.00 billion:

Additional Conditional allocation to supplement county allocation for the
co.rstruction o1'county headquarters of Kshs. 300 Miilion in five counties:
and

Additional Conditional Allocation from the Itoad Maintenance l;uel Levy
Fund of Ksh.9.43 billion.

(ii.)

(ii i. )

(iv.)

(r,.)

(r,i.)

1.3 Additi,nal concliti,nal Allocations (Loa,s & Grants)

8' county Governments also receive conditional allocations from clcvelopment
partners wliich are disbursed through State Departments at the National Government
level accot'ding to the respective financing agreements and in lulfilment ol tlie set
conditions' In the FY 2020121, the following additional conditional allocations
amounting to Kshs.30.20 billion will be transferred to counties in the form of loans
and grants;

(i') franslbrniing Ilealth Systems 1'or [Jniversal Care Pr<lject conditio'al
allocarion of Kshs. 4.34 biilion (worrd Ilank credir);

12llleport on divisiort of Ret,enue Birt (Notionar Assembr.lt lritts No. 3 of 2020)



(ii.) DANIDA-Universal Healthcare for Devolved System Program of Kshs. 900

million;

(iii.) National Agricultural and Rural Inclusive Growth Project;NARIGP of Kshs'

4.26 billion (World Bank credit);

(iv.) Kenya Urban Support Program (KUSP) - Urbarr Development Grant (UDG)

additional conditional allocation of Kshs.6.36 billion;

(v.) Kenya Devolution Support Program (KDSP) County Capacity Building

("level l") Grant of Kshs.2'15 billion;

(vi.) EU-Instrurnents for Devolution Advice and Support (IDEAS) grant of Kshs'

216 million;

(vii.) IDA (World Bank) - Kenya Climate Smatt Agriculture Project (KCSAP) of

Kshs. 7.12 billion;

(viii.) IDA - Water and Sanitation Development Project (WSDP) World Bank

Credit of Kshs. 3.4 billion;

(ix.) Agricultural Sector Development Support Programme (ASDSP) II- Kshs'

652 million;

(x.) EU- Water Tower Plotection and Clirnate Change Mitigation and Adaptation

Programme (WaTI3IL) - Kshs' 528 million;

(xi.) Drought Resilience Programme in Northern Kenya (DRPNK) - Ksh' 300

million.

1.0 IMPLICATIONS OF TI{E NAIROBI CITY COUNTY TRANSFBRRED

FUNCTIONS

g. ln accordance to Article lS7(2) of the Constitution and Gazeff.e Notice No. 1609 of

25tr, Febru ary 2020, some functions of the Nairobi City County (NCC) as given in

schedule four of the Constitution were transferred to the National Governrnent'

l0.The County Governments have a preserve of 14 functions out of wl-rich four

funotions have been transfcrred, while ten functious have remained with the Nairobi

13llteporr on dit,ision of Revenue Bill (Nntionol Assembfi' Ilills No.3 of'2020\



county govcrnment' The details of the functions transferred fi.om Nairobi County to
the National Governtlent is shown in table I

Table 1: Breal<down of Nairobi City county transferred functions

County health facili ties and pharmaciesi.)

ii.)

i ii.)

iu.)

Ambulance services

Promotion of primary health care

Licensi,g and control of undertakings that sell food to trre
public

veterinary services (excruding regulation of the profession)

Cemeteries, funeral parlours and crematoria

Refuse removal, refuse dumps and solid waste disposal

Statistics

Land survey and mapping

Boundaries and fencing

I{ousing and

Electricity a,d gas reticuration and energy regulation

v.)

vi.)

vii.)

i.)

i i.)

iii.)

iv.)

v.)

S/No Transferrcd

functions

Dctails

I County Ilealth

Services

)

County 'fransport

Services

i.)

ii.)

iii.)

iv.)

v.)

County roads

Street lighting
'I'raffic and par.king

Public road transport

Ferries and harbours, excluding tlie reguration of inte,rational
and national shipping and nratters related tliereto

3.

County Planning

and Developrnent

Services

4. I)r"rblic

tJti I iries

County

Works,

management systems in built_up areas

ii.) Water and sanitation services

Storrn water

14llleport on divisiotr qf llettanue Biil (Norionol Assembl.lt llitts No. 3 of 2020)
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and Ancillary

services

source: constitution of Kenya, Gazette Notice No. 1609 of 2020

ll.Article 187 (2) (a) of the cor-rstitution requires that arrangements are put in place to

ensure that the resources necessary to undertake or perform the functions transfemed

is provided. The Nairobi County has three main sources of revenue which are the

equitable Share, colditiolal grants and own Source revenue.

12.l-he BpS 2020 was approved by the Senate on2'/tt' February, 2020. For the FY

2020121 the House approved a quantum amount of Kshs. 316.50 billion as equitable

share going to counties. This is similar to the amount provided as county equitable

share for the FY 2019120.If the formula for sharing resources remains the same,

and considering the fiscal effort, the Nairobi City County has a proposed allocation

of Kshs. 15.95 billion as equitable share for tlie FY 2020121.

13.It is important to note that the transferred functions may have budgetary allocation

which is higher than what the county is expected to receive from the equitable share'

Thus, part of the financing of the transferred function would be through Nairobi

City County Own Source Revenue (OSR).

14. Article ZOi (l) of the Constitution establishes a revenue f'und for each county

govemment into which shall be paid all money raised or received by or on behalf of

the County Government. The Nairobi County owlt source revenue is remitted to the

county Revenue fund. lt is therefore important to develop a framework that transfers

the monies received from Own Source Revenue which is meant to fund the

transferred functions to the National Government'

l5llleport on diyisiorr of Revcttue Bitl (Notionol Assembl.y Ilills No- 3 of 2020)



CHAI'TER TWO

2.0 SUBMISSIONS FROM STAKEHOLDERS

15' This Chapter presents tlie deliberations of tlie Cornmittee witli various stakeholders
It higlilights the views and recomnrendatiorrs subn-ritted to the Cornmittee.

OBSIIRVATIONS AND RECOMMENDATIONS

Joint Subnrission

by the

International

lluclgct

Partnership-

Kcnya, Thc

Institute fol.

Social

Accountability

Despite devolution being a key aspect of service derivery in Kenya, the
allocations to the county governments ha,e been crccrining. r-his is
despite the fact that tlie growth in national revenue has remained stable o,
tlre last six years. FY 2020l2l will see a zero per cent growth in allocarions.
This does not rel]ect the increased growth in demand for services at that level
of governance, especially with resource dentands under the Big Four ancl

emergent risks to the country's economy. They proposed that parliament

arrests this state.

The rcalism of the'evenue forecast remains a gamble. .l-he 
organizations

noted that reveuue forecasts at both national and county level were anbitious
and ofterr led to budget deficits. This was exacerbated by the failure by the
f'ax Authority to meet trre set targets over thc years. This would need to be
furthcr revised due to the effect of covlD-l9 to Kenya,s econom,
ploductivity' This situation is mirrored at the County Government level
wherc Counties collection of own revenue lias been uncertain. Available data
shows that only I3 out of 47 counties can nleet more thar-r I 0 per cent of.tlieir
annual budget ll'onl their own sources of revenue. This nleans tliat into the
foresceable future, thcy will be clependent on the national transf'ers ancl hence
the rnore t'eason to safeguard the allocations.

(TrsA)

Institute

Ccrtified

and

of

I'ublic

Accountants of
Kenya -ICITAK

STAKEHOLDI'R

l6llleport on divisi,rr o/'llct,enua Uill (Ndi,ntrl Assamltl.lt Biils No.3 ,f 2020)



OI}SEITVATIONS AND RECOMMBNDATIONSS]'AKEHOLDI'IT

There is no clear growth factor on the division of revenue allocation

basis, and this leaves it to individual actors in the national government to

decide how much should be allocated to county governments.

Tlie Organizations proposed that the growth factor or the criteria for

determining the same be established. As a minimum, allocations to county

governments should be informed by the average year on year growth of

ordinary national revenue for 3 years'

The allocation process for functions that were transferrcd by Nairobi

city county to the National Government is opaque and explanations are

inadequate. The Division of Revenue makes proposals on how to l-randle the

funding for functions that were transferred to the national government to run

them. These ploposals do not give a clear and practical direction of how

county revenue would be handled where functions will be run by two

separate levels of government. Therefore, there are some challenges to the

approach and the level of details provided on tliis issue that the Senate needs

to address:

(i) Unconstitutional Retention of Equitable Share Allocation:

The DOtt proposes to retain the full equitable share lor Nairobi in the

consolidated fund which would be in violation of Article 207 of the

Constitution of Kenya and Section 109 of the Public Finance Management

Act

These PFM related laws create the County Revenue Fund and direct its

management and instances when county fulds can be exempted froni being

remitted in the County Revenue Fun'd. Transl'er of functions between two

levels of government do not fall under the given exemptions. Nairobi city

17 lReltort ott dit,ision of Revenrre Bill (Nutional Assembl.v Bills No' 3 of 2020\



OBSERVATIONS AND ITECOMMENDAI'IONS

Govcnrnrer-rt thus has Iul I responsibility on any revenue raised on i1s behalf
including transfers under the equitable share

Any transfer of monies from the county shourd trrerefore be fi.om the county
Revctrue Fund

(ii) Adhercnce to Funding Follon,s Function principle

I-he county transferred four functions, namely, health, transport, pla,,i,g
and dcvelopment, public works, utilities and ancillary functions to the
national government according to the Deed of rransfer, Gazette dated 25rr,
February 2020' J'his means the county still has budgetary responsibilities ro
run ten other functions tliat remain under its management. fherefore, the
proposal to retain alr funds in the consoridated account reaves a lot of
confusion on how the other services rvill be funded.

(iii) spcnding lc,ers for thc transf'erred functions

The process notwithstanding the amount to be rvithheld by the national
government at KIjS. 15.9 Billion seerls to be on the higher side. Spending
levels for the lour functions over the last 4 years show tliat the amounts have
been lower. Further, there is a huge variance between approved estimatcs
and actual expenditu'es in Nairobi cou,ty. As sucri the amounts to be
transferred should be based on the actuals and for which tlie proposed KEs.
15.9 billion would be on the higher sicle.

(ir') Conditionar Grants for Transferred Functions

Given the separation of powers principle i, devolvecr governance and
assignment of functions uncler Scliedule Four of the constitution, the
orga.izations proposed that the biil's Sectior-r a (3) (a) be a,rcnded to rnake
the transl'cr of tl-re monies to thc nationar government as conditio,al

s]'AKtiH0LDtitt

It)lltaport on divisirrt o./'Ret,,rua Biil (Nationnt A.\:t-amrtr.1t Iliils No. -r ,f'2020)
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OBSERVATIONS AND RECOMMIi,NDATIONSSTAKEHOLDIiIT

for tlie performance of the transl'erred functions

4(3) "For avoidance of doubt where the transfer offunctions is

(a) Front a county governntent to the national governnxent, the

requisite funds shall be retained in the consolidatedfundfot" appropriation

respective County Revenue Fund and transferred to the national government

as conditional grants to nteet the costs of the transferredfunctions"

This would be in line with Article l8l (2) of the constitution that leaves the

constitutional responsibility for the delivery of the transferred function with

the level it is assigned to in the Irourth Schedule of the Constitution.

(v) Amendment to the PFM Act

Givel the confusior-r this has created, the PFM Act section 109 should be

amended to make provisions for the resourcing of transferred functions.

Specifically, the transfer should be as a conditional grant from the

government transf'erring the function

as follows:

Amend the section to read

Thc copditional grants have bccn maintained even though the criteria of

horv thel, are set up and the conditions for their usc remains unclear:

a) There seem to be no clear criteria as to how they are set up.A closer look

at them ildicates that they are to facilitate functions that are assigned to the

counties by the constitution. As such the resources should be part of the

unconditional share for the county governments.

b) There is no clarity of the conditions of how the resources are to be utilized

once they are at the county level or a clear monitoring fi'amework that can

concerns
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be followed even by citizens. As a result, it is irupossible to establisli if'Ate
objectives they are supposed to actuarize have been acco,rplished.

c) I-Iorv they grorv from one year to another is unclear, and the process of
their disbursement to counties is uncertain. Some like compensation for user
lees foregone has remained the same for the 6 years, and this does not reflect
the demand for prirnary lrealth care. Generally, the growth and decline in
allocations to conditional grants seen'l as arbitrary as the equitable share. This
makes rnediurn-te.m budgeti,g at trre county rever quite difficurt due to
unpredictability in the allocatiotis at the point when counties are work.
through their County Fiscal Strategy papers.

]'herc is a necd fbr p,blicry avairabrc infbrmation on the pcrfor.mancc
of each conditionar grant fi'om trre nationar government,s share of
rcvenue to providc oversight on the execution of the grants at thc county
level' It is noteworthy tliat the recipients of conditional grants are required to
submit reports, and tlius the national treasury should ensure that this
perlbrmance i,formatio, is incruded in DORA. Suoh information wourd
include; the amount of grants previously received, the status of fiscal gap,
how they perforrned in terms of spending and absorption over the ycars. -fhe

reports sliould also report on attainment of Key perforrnance I,dicators. 
]

I'u hlic clebt, pensions and otrrer charges of thc co.soridatcd fund
scrvlccs are crowding out thc amount availablc for the division of
revenuc and h,rting countics allocation. Further, while public borrowing
has a vcry direct irnpact on tl're size of thc sharable revcnue, the National
'I'r'easury remains tlic only body that decides on this vital national instrurnent.

S1'AKEIIOLDI'IT
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Pensions and other cFs services have equally gl'own, and their

administration is of concern. Pension is a non-discretionary obligatiol

which has a bearing on the size of l'evenue that is eventually shared between

the two levels of government. 'l'lie higher the share of ordinary revenue that

is taken up by these national obligations, the lower the sharable revenue and

allocatiorrs to counties

A mechanism for cushioning cities and urban areas still needs to be

established. cRA recommended a KES. 5 billion conditional grant for the 5

cities of Nairobi, Mombasa, Kisumu, Nakuru and Eldoret' While this has not

been allocated for, Parliament needs to relook the matter' These cities

continue to bear the heavy costs of service delivery given their populations

and are critical centres for economic growth in the country and their regions'

significance of Audited Financial statements in the division of revcnue

should be underscored. The DORI) 2020 uses the 2016l17 audited accounts

as the most recent, yet the Auditor General finalized and submitted to

Parliament repofts up to FY 2017118. The use of FY 20l7ll8 audited

accounts u'ill guarantee a higher minimum allocation'

ICPAK, '|ISA and IBP-K proposed an amendment to the Public Finance

Management Act to lectify that situation as follows: T'he National Assembly

shall within tfuee ntonths after receiving an audit report adopt and approve

the report; where the audit report is not adopted and approved by the

National Assentbly within the three ntonths, it shall be deemed as the most

recent attdited accountsfor pltrposes of division of revenue'

2l lReport 6tt (ivisiol of llet,enue Bill (National Assambllt Bills No' 3 of 2020)

The recommendation was therefore that counties and the Senate should be

involved in the discussion on national borrowing as that has an impact on the

revenue that is shared between the two levels of governnrent'
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Lacl< of transparency, accountability, ancl meaningful ppblic
engagement has affected thc division of the revenue process

Although Parliament has embraced public participation in the legislative
process and made efforts towards facilitating public participation, public
engagemclll in the division of revenue process is not effective but tokenistic
and incor.rsequentiar in the urti,rate decisio.-niaking process.

There is a need for crear guida,ce on how the pubric should engage cruri,g
the clivision of the reverue process in a manner that they can influe,ce
decisions made and the kind of information that government institutiorrs
should provide to e,able the citize,s to engagc accordingry. In additio,, a
feedback mechanism is required informing on how submissions and inputs
from tlie public are handled.

Further', pursuant to Article 201 and section 35(2) of tlie public liinanoe
Management Act the cabinet Secretary sliould enact regulations to provide
for meaningful public participation in tlie natiopal budget and include
sanctions lbr failure to unclertake meaningl.ul public participation in the
budget process including division of revenue pl.ocess.

S1'AI<T]I IOI,DIIIT

get'l'ransparency is critical lirr thc ob.iecti,c clivision of r.cvenuc

Tlie lack ol a clear definition and obJective criteria for determining national
interest has been exploited by the national government to starve counties ol.
resources' Additionally, the framervork fol the nlanagement of conditional
grants continues to be weak and ir-rdeed does not meet the constitutional
requirernents for fiscal pr.udence and transparency.

on perl'orlllallcc evaluation, there is a neecl to ensure that funds are traceable
to avoid double funding and blr-rn'ing of reporting. National clepartments nrust

Bud
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report to Parliament the outcome of grants allocated for a specific purpose.

Inclusion of an iniplementation work plan and rnonitoring and evaluation

mechanism in tlie existing fi'amework for the management of conditional

grants would go a long way. Finally, furtl-rer allocations and introduction of

conditional grants should be based on past performance data.

The leasing meclical cquipmcnt repayments allocation amounting to

Kshs. 6,205,000,000/- should bc stopped and classilied as odious debt on

account of queries raised by the Auditor Gencral and Senate Finance

Committee.

A report by the Institute for Economic Affairs reviewing the ofllce of the

Auditor General reports revealed that the lawfulness and accuracy of

expenditure amounting to Kshs. 4.57 billion on the leasing of medical

equipment project could not be verified due to lack of important supporting

documents, such as the contract, the Attomey Genet'al's legal opinion on the

contract, the procurement and the progress reports were not availed during

the audit review process. Additionally, numet'ous audit queries have been

raised regarding the operationalization and implementation of the MES

project by county governments. These include ineffective and unlawful

utilization of public funds allocated to implementation of the MES project;

violation of the financial laws and regulations, including unlawful

procurement processes; the total amount of the lease (rental payments

deducted at the source) for the respective counties; lack of supporting

docurnents. The numerous audit queries imply that the value for money could

not be ascertained regarding the medical equipn-rent delivered but remain idle

or those that have been paid for but not delivered

23llleport on tlivisirtn of llevenue Bill (National Assembfit Bills No. 3 o.f 2020)
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Schcdulc 4 on Ilqualization Funcl: I(sh.6.7billion proviclcd tgu,ards 6rc
firnd

a) The allocation should be disbursed directly in the forrn of a

conditional grant to the affected counties as guicled by the

marginalization policy developed by the cornmission on Revenue

Allocation and as per the IJigh court judgernent of I2rr, November

2019 on the appropriation of the Fund.

b) The allocation should not be appropriated by the national government

until the High court judgerne,t and recommendation on the need to

prepare new administration guidelines are adhered to.

c) Parliament should urgently institute a special audit througli the office
of the Auditor General to revierv the expenditures associated with the

Fund.

STAI< ITH OLI)IlR

It rvas thercfore the considered view of tl-re stakeholders that the MES project
was solely crafted as a corruption schenie to benefit corrupt individuals on
the pretext that it would meet the health care needs of the population, and as

such Kenyans ought not to be saddled by its debt. Instead, the people

responsible, companies contracted, and governnlent officials involved, ought
to be prosecuted for their actions or inaction. It should be classified as odious

debt because it was contracted and spent against or not in the interests of the
people of Kenya, without their consent, and with lull awareness of the
government.

Ilxpertise Global

Consulting Ltd

(EGCr.)

Schcdulc 4 on Nairobi Cit1, CountS, Iiquitablc sharc to cater
fbr transf'erred function: Ksh.l5.gllillion provided Ibr cxclusion from
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the total counties' equitable share of revenues'

the consolidated fund to meet part of the cost of the functions

transferred to the national government.

a) The Nairobi City Courrty Iiquitable share of allocation should directly

be disbursed to the County's Revenue Fund accourtt without any

deduction as mandated by the constitution under Article 219.

b) Appropriation for the transferred functions to be done through the

County's budget ar-rd Appropriation Act passed by the County

Assernbly as mandated by the Constitution and the PFM Act 2012.

c) Allocations for the implementation of the transferred functions should

directly be disbursed through the County Itevenue Fund Account to

the Nairobi Metropolitan Services.

Anrount to bc rctained in

Schedule 4 on the Grant towarcls Level 5 hospitals: Ksh' 4'3billion

provided for support of the level 5 hospitals

Expand the allocation to the additional gazetted level 5 hospitals. The

Allocatiol has consistently sir-rce 2014115 targeted 11 facilities without

consideration of newly gazettedlevel 5 facilities such as the Bungoma Level

5 Hospital.

Given the non- performance of revenues and the likely poor performance of

revenues ip financial year 2020121 that may arise from the impact of

COVD-19 pandemic on the economy, the Commission has no objection

to the proposal of equitable share allocation to county governments at

Ksh. 316.5 billion.

An allocatiol of Ksl-rs.316.5 billion is equivalent to 23 pet cent of the most

recent audited approved accounts for financial ycar 2016lll and therefore

Commission on

ILevenue

Allocation (CIfA)
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mccts tlie provision of Article 203(2) of the Constitution ol allocation at least
l5 per cent

Tlie Commission recontntencled for a new conditional grant of Ksh. 5.0
billion to finance cities, in line with the provisions of the grban Areas and
cities Act. The five cities namery: Nairobi, Mombasa, Kisumu, Nakuru and
Eldoret at'e centres of ecotrotnic growth that provide unique services such as
provision of sewerage systems, water reticulation, solid waste disposal, and
storm water drainage and management to the residents be given additional
resoufces. The covlD- l9 pandemic, tliough a liealth crisis, las broughr
the fore the dire situation o1'collapsed infi'astructure in the urban informal
settlements' These include; increased respiratory infections in slums, heaps
of garbage, poor sanitation, lack of roads, lack of clean water, and poor
drainage, among other challenges. The Senate needs to set up a grant to
provide i,fi'astructure in urba, infor,ral settrements

Transfer of functions of thc Nairobi City county to flre National
Govcrnment

The National Assembly DOI{B 2020,allocates the entire ol'Nairobi county
governnlellt equitable share o1'Ksh. 15.95 billion to run the l'our transfered
functions.

The co,rmission noted trrat a provision i, National Assenibry DORB 2020,
allocating Nairobi County's entire equitable share of Ksh. 15.94g billion to
o.ly I'our transfered functions did not amount to equity i, financing of the
l4lunctio.s assigned to Nairobi county governments.

I'he Coniniission I'ecomntcndecl tliat the buclget estimate of the lransferred
l'unctions be financed from botl-r Nairobi's ecluitable share, 50 percelt a,d 50
per cent fi'om Nairobi,s own t.evcnue

sTAlfl,_t tot.t)tiR
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To enable national govenlment to access revenues fi'om the county revenue

fund (CRF), there is need to provide in the DORR under Clause 4, a

requirement for the County Executive Cornmittee Member for finance to

establish a Fund unto which, 50 per cent of the equitable share shall be

deposited to finance the four transferred functions.

The Senate approves a cash disbursement schedule for all county

governments. The Senate needs to also provide another cash disbursement

schedule of 50 per cent of Nairobi county governlnents' equitable share to

be deposited to the special fund to run the transferred functions

In accor.dance with the provisions of Article 2ll , the Senate is to determine

tlie basis for sharing of the county governments' equitable share. Due to the

COVID- l9 pandemic, the consultations earlier scheduled by the Senate were

suspended. The Commission recommends that the Senate considers the third

basis for sharing l'evenue among county governments' This will ensure

equity in sharing l.evenlre among counties through the use of the most recent

data relating to population, households and poverty'

The basis for freezing county revenue growth in 2020121 is

contradictory:

a. That, paragraph eight discusses potential revenue underperformance

as a basis for denying county governments increase in revenue,

however, that is contradicted by paragraph 14 wliich estimates

revenue growth of Ksh. 89.8 billion.

b. That, by county governments not, directly or indirectly, receiving a

share of loans borrowed by National Governntent, at least not

according to the bill, renders paragraph (7) (e) unleasonable basis 1or

Open Governance

Institutc (OGI)

Kenya
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denying county governnrents additional revenue in2020121. (it states
any rncrease in revenue in 2020/21 will be applied for the repay,rent
for debt and pensions.)

T'hat, paragraph ,i,e (9) punishes county governme,ts for,ot having
been afrected by shortfalls in natior-ral revenue in the past. In light of
lack of properly costed county and national functio,s to determine the
actual budgetary requireme'rts for respective functiors, and that
county governme,ts receives.iust under a tliird of the nationally raised
revenue is unreasonable lactor for denying county government a.r

increase in its revenue.

'l'hc bill must talic flrc fblltxving thctors into acc,unt:

a. That, county governments incur incremental cost annually as a result
of various l'actors including inflation rates.

b. Tlrat, county govemments have registered an average of l2%oincrease
in person.el emoluments (pll) since 2016/l7. Using expenditure base
of 2018/19 of Ksrr. 162.77 billion according to controller of Budget
(coB), county governme,ts will require Ksh. l g5 billio, for 20 lg/20
for PII costs, and subsequently an increase of Ksh. 22 bifiion,
representing Ksh. 207 billiort in 2020121.

That, public servants are e.titled to 1 .5%o annual salary increment.
Using the estimated cost for personnel emoluments for 2o20l2l at
Ksh. 207 billio,, 47 counry governments will require Ksh. 3 billio,
1'or salary increnients bri,ging the budget to Ksh. 210.3 billion.
'l'hat, cour-rty governments recciving smaller. portions of equitable
share and low osR, have in trre past riad tight budgets, struggrcd to
Ineet the recluirernents ol'pubric lrinance Management (lrFM) Act
2012 on budget ratior-r of 30:70 1br cievelop,rent to recurre,t buclget

C

d

s't'AI(EItOLt)titr
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outlined in (a), (b) and (c), county governments will be forced to

secure such costs from development votes, thus technically violating

the PFM provisions.

vote shares. Thus, rr-raintaining the revenue share lneans for the costs

The cost of Leasing Meclical Equipment must be borne by national

government therefore increasing the portion of tl-re sharable fevenue

available to county governments by Ksh' 6'2 billion'

To cushion county governments against cost pressure on her recurrent budget

votes and subsequently, ensule that county goverllment meet the minimum

legal requirements of 30:70 ratio of developrnent to recurrent votes, the

portion of the sharable Ievenue available to counties must, at least increase

by l2oh, raising the share of sharable revenue available to counties to Ksh'

354.5 billion fi'om current fir-rancial year's share of Ksh' 316'5 billion'
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CI{AI'TER THREB

3.0 COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

3.I OBSI1RVATIONS

From the subniission made by the stakeholders, the Cornmittee made the following
observations-

a) Noting the prevailing economic situation arising from the impact of COVID-19
pandemic, the perfornlance of revenues may be poor thus, tlie 2020/21 equitable
share may be expected not to grow from the previous allocation. The proposed
equitable share for Fy 202012r is Kshs. 316.5 Biilion.

b) Pursuar-rt to Article lS7(2) of the Constitution and GazetteNotice No. I 609 of 25tt
February 2020, four' (4) functions of the Nairobi City County (NCc) as given in
schedule four of the Constitution were transferred to the National Government. The
functions are namely Counly Health Services; County Transport Services; Cou,ty
Planning and Development Services; County Irublic Works, Utilities and Ancillar.y
services, to National Government. The County was left with ten (10) functions to
perfornt.

c) Though the functions were transferred, no an'angements have been put i1 place to
ensure that the resources necessary for tlie performance of the functions are
transferred. However, constitutional responsibility, which inclucles buclgeting, of the
perfbnnance of the transferred function resides with tlie Nairobi City County
governntent.

d) The Bill proposes retention of Nairobi City County equitable share allocation Ksh.
l5'95 billion in the Consolidated Fund. TIie retained monies would be used to
llnancc the implementation of prograrnmes under the four (4) transf'erred functions.

e) Article 201(l) provides for establishment of a Revenue Fund lbr each county
governnlcnt, iuto which shall be paid all money raised or received by or o, be6al1-

o1' the county governnle,t, except money r.easonably excluded by an Act or.
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parliament. Furrher, section 109(2)(a)&(c) of PFM Act, 2012 ptovides that the

Coulty Treasury for each county government shall ensure that all money raised or

received by or on behalf of the county government is paid into the County Revenue

Fund, except money that is excluded frotn payment into that Fund because of a

provision of the Act or another Act of Parliantent, and is payable into arrother county

public fund established for a specific purpose or is reasonably excluded by an Act

of Parliament as provided in Article 207 of the Constitution.

0 Article 219 onTransfer of equitable share provides that a county's share of revenue

raised by the national government shall be transferred to the county without undue

delay and without deduction, except when the tlansfer has been stopped under

Article 225. However, transfer of function(s) from county level to National

Government is not one of the exceptions-

g) Allocation of Nairobi City County's entire equitable share of Ksh. 15.949 billion to

only four transfened functions does not amount to equity in financing of the 14

functions assigned to the county govcrnments. Secondly, the budget estimate for the

functions should be financed from both Nairobi's equitable share and own Source

Revenue; maY be at ratio of 50:50.

h) Several stakeholders termed the proposal as 'unconstitutional' aud they

recommended that-

i) The Nairobi City County Equitable share of allocation should dilectly be

disbursed to the County's Revenue lrund account without any deduction as

mandated by the constitution under Article 219'

ii) Appropriation for the transferred functions to be done through the County's

budget ald Appropriation Act passed by the County Assembly as mandated

by the Constitution and the l'}FM Act20l2'

iii) Allocations fbr. the implementation of the transferred lunctions should

directly be disbursed through the County Revenue Fund Account to the

Nairobi MetroPolitan Services.
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i) Article 218(1)(a) ancl PFM Act section lgl(2) provicles that Division ol.Revenue
Bill divides the revenue raised by national government between the national and
county levels ol'governurent. Article 218(lxb) and PFM Act section l9l(3Xa)
provides that the County Allocation of Revenue Bill shall specify each county,s
share of revenue allocated to counties (county level of government) by Division of
Revenue Bill. l-hus, the basis for allocating the purported Ksh. 15.95 billion in
Division of Itevenue Bill to Nairobi City county is lault since tlie County Allocation
of Itevenue Bill, 2020 is yet to be approved.

In light of the of the foregoing the Committee observes that-

a) Clause 4(2) and (3) oI'the Bill as read together with tlie Schedule to tl-re I3ill proposes
to retaiu in the Consolidated Fund Nairobi County Government's equitable share of
nationally raised revenue. However, Article 202(1)of the Constitution provides that
"revenue raised nationall.y shall be shared eqttitabllt among the national and comtyt

governnxertls". Furtlier Article 219 of the Constitution provides that ,'a county,s
share of revenue raised by the national governn'tent shall be traysJbrred to the
county without undue delalt and without deduction, except when the transfer has
been stopped utder Article 225". 'l'hese provisions of the Constitution tSerefore
conternplate that in every financial year natiorlally raised l.evenue shall be divided
between the national governtnent and the county government and each county shall
receive its share of nationally raised revenue without deduction or delay except fbr
stoppage of funds under Article 225. The Constitution therefore does not
contemplate tlie retention of any courrty govelnment's share of nationally raised
revenue by reason of a transf er of funotions under Article I 87 of the Constitution.

b) The Committee further notes that Article 2l ti of the Constitution sets out a two-tier
systcm for the division o1'revenue. In the first instance, the Division of ILevenue Ilill
proposes a vertical division o1' rcvenue between the national and county
govcrllments. In thc second instattcc, tlie County Allocation o1- Ilevcnue proposes
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the lrorizontal division of revenue betiveen the forty-seven counties' Clause 4(2) and

(3) of the Bill as read together witli the Schedule proposes to retain

Ksh.15,951,600,000 in the Consolidated Fund as Nairobi City County share of

nationally raised revenue. However, it is through tl-re County Allocation of Revenue

Bill that the allocation made to each of the counties is determined. It would therefore

be unconstitutional to purport to provide for the retention of Nairobi City County's

equitable share before the introduction and consideration of the County Allocation

of Revenue Bill.

c) Article 1S7(2Xb) of the Constitution provides that "tf a function or power is

transferred fi"om a governntent at one level to a government at the other level

constitutional responsibility fot' the paformance of the function or exercise of the

power shall remain with tlte government to which it is assigned by the Fourtlt

Schedule". Constitutional responsibility entails the preparation of budgets and

accountability for the expenditure of funds as contemplated under Article 226 of the

Constitution. A retention of the equitable share of rlationally raised revenue for

Nairobi City County at the national government would amount to a usurpation of

the constitutional mandate of the county govelnment to prepare its own budget and

the power of the county assembly to approve said budget and exercise oversight

over expenditure.

d) The committee is further cognizant of the provisions of the Deed of Transfer of

Functions of Nairobi County Government to the National Govcrnmerrt and in

particular Article 5 on financing the delivery of the transfemed functions' ln

particular, Article 5.2 of the Deed provides that "the Nairobi city county

Government shall ensure that the transferred functions are fully funded fi"om the

County Revenue liund". This would therefore imply that appropriation shall be

macle from the county Revenue Fund to cater for the transferred functions.
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3.2 IIIICOM M IINDATIONS

The conlmittee recommends that the bill be approved with the following amendments-
Clause 4

a) Delete Clause 4(2)

b) Delete Clause 4(3)

Irollorving tlie proposed aniendtrents, the new scheclule referred in clause 4 will be as
follorvs-

Allocatiolr of Revenue Raised Nationally Among the Natio,ar and county Governments lbrthe Financial year Z0Z0/ZI

Typc/lcvel of allocati<ln Anrount in Ksh. l)crccntagc ("lr) of
2016/17 audited ancl
approved r.cvenue i.e.
Ksh. 1,357,698
Million

A. Total Shara ble llcvcnuc 700I 00
I]. Natioltal Gove rn tnctr (,l-

I II 533
O1'whiclr:

l. Leas Medical
6.205 000.000

2.C sctlion lt.\cr 900 000,000
3. Level 5

4 000
illcnl cort.slt'ucl iottI coutl 300,000 000

5. Reltcrbilitcttion Yctuth J' 2
rualizalion FunrlC

78{l 0.50,Yo
D. Cou rri(alllc shar.c 3t 00, 000 23.31.,h
Mcnr<l itenrs

1. Coun uitable sharc
0003I6,500, 000

2. Additionol conditiottol ullrtcatiorr s(Nu/ion ul Goyentntertt
fircsh Ravcn ic'lttt,lt

13,731,000,000

Medical t.t I2.1. Leas
6 20s,

tt.s'ctlion USCT2.2
900,000,000
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4,326,000,000

2.4 construction co 300,000,000

2.5 Rehabilitation Youtlt lcs 2,000,000,000

3. Allocotiott Fuel Futrd 5 9,133,265,625

4. Cotrditiottal allocatiotrs ootts & rvh ich: 30,204,347,510

2,1 15,000.000

1.2 lDA-7.t'ansfonning Health Systems for Univet'sal Ccu"e 4,345,37 5,7 4l

4.3 DANIDA-(Jniversal Llealthcare For Devolved Systent 900,000,000

4.4 IDA-National Agriculture & Rru'al Inclusive Growth
RIGP

4,261,646,438

4.5 E(J-Instruntents for Devolutiott Advice and Srytport 216,014,391

4.6 IDA (ll/orld Bank) - Kenya Climate Smart Agricultttre 7,119,726,J82

4.7 l4torld Bank- Urban Pro UDG 6,366,000,000

4.8 IDA- Water and Sanitcrtiort 3,400,000,000

1.9 Sv,eden Agriculture Sector Development Proq;ramnte II (
ASDP

652,584,158

528,000,000

4.1I Dro Resilience Pro, in Northern 300.000,000

Total County Allocations: (1+2+3+4) 369,868,613,135

35lReport on rlit:isiorr of Revenue ltilt (Notional Assentbl.y llills No.3 d'2020)

2.3 Level 5 hospitals

4.1 IDA-Kenya Devolution Support Prog;rant (Let el l)

Proiecl

Proiect KCSAP)

4.10 EU- Water Tov,er Prolectiort and Clintale Change

Mitisation and Adaptation Programnte Q(aTER)



(a)

(b)

(c)

APPENDIXES

Minutes of thc Cornmittee sittings

Submission from I'ublic Institutions ancl Members of public

Committec Stage Amenclments

a
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l)ltIStiN'l'
L Scn. (l:rr1r) Nlohirrrrcrl i\1. \.1:rlurrnrrrl. ('llS. \ll,
l. Scrr. (l)r) lslirc Nlrrirrrr;r. ('llS. \.11,

-1. Scrr. I\,toscs \\rctlrrurrlu. l;(;ll. \.11,

l. Scn. N4trtrrlrr Kilorrzo.lrrnior. \11)

5. Scrr. Alron C'lrcrrrir ol. i\l[)
(r. Sen. (l)r) Ali Ahtlrrllrrlri lbralrirn. t'llS. \ll'
'1. Scrr. (l)r) l{osc Nvlnrrrn*;r. i\11,

ti. Scrr. C'l'A Furtira lla.li. iVlt,

9. Scn. llonilircc Mutirrtll Knblrkrr. N,ll)

sticR tit'/\ R tAl'

I. N4r. (llrristophcr(iitorrgir

2. Ms. l-rrcv ltutloli

- ('ll:llrlt.'r.,ttl

- \ itr' ('1t.tirIrcr'rrtt

- \ lcrrrl'cr'

- \ lcrrrl''ur

\ lcrrrl'cr

\ lcrrrlrcr

- \ le nrtrcr'

\ lcrrrl''cr

- \lunrl'cr

- ( 'lc rk ..\sr i: t; rrt t

- [.crltl ('o1111.'gl

I\'IlN. NO. (r(r90.l/20202 l,ltl.:LtttlN.\l{tt..S
'l'lrc Clr:rirlterstttt cltllctl tltc rrrr-'clilte lo orrlcr irt 10. l()urrr irrrtl tlrcrc lirllorr,..tl rr rror-rl trl Irr.ir..r;

l\1IN.NO. 670111112(120: ,\l)()t,'t'lO,\ OI.' t'ilt.. .\(:t..Nt)..\

'l'ltc itltctttl:t tll'lltc tttcctiltu trus ldtlptctl ulicr it rr:.rs propo:cd h-r Scrr Sc1. \ltrtrrl;.r Kilr,rlz.,,
.lunior. Ivll) lrrrtl scconrlcrl l;r Scn. Aitron Chcruirot \llr.

I\'llN.No. 61ll(l'l/21120: CONSII)Fltt,\TtoN ,\NI) ,\t)ot,'t'to\ ot; 'l'u t.
IUlt'Ott'r oN 1't,tE l)tvtstoN ot.- tu::\,t..)iut.. tJtLl..
(NA'l'toNAL .-\SSliiltlLY tlil._r-s .\o. .l ot. 2010r

The CorrurriIcc nrlterl tlrirt thc l)ivision tll'rcr r,'rrrrc l]ill lNationrrl ,\sscrrrtrl-r I]ill>. \o j ol'lr).lir;
Cllatlsc itlltlclttcs pitrt ol'cqttitatllc slllrc l() thc Nrrirohi (litr ('ountr (iorcrrrnrcrrt. Irrrtfrur. tii.
13ill llrtlprlscd tltirt tlrc lllocittitttt ttl tltc sunrc cour)tr should hr: rctuinctl irr the (',rr:rlitl;.ri..ri
[rrrrttl.

'lhc (lonrrnittcc olrscrvcd tlrar this nrirttcr hld bccn rai:cd [rr
suhnrittctl thcir nrcntortndurn un tlrc llill,

scr cnrl :titkrholtlcr-s \r lt.

Thc Corrrrrrittec lirrtlru' ot:ser.r.ctl tlr:rl-

I
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it) z\rticlc 2()2( l) .l'lltc (ltlttstitttti,, Prrl'itlcs thrrr "r.r,r,c,rr trt, r-tri.;ctr ,.tiorrll), .sltttll /,,.
sltarecl equitabll' otttottg tltc ttttti0ttrtl cttttl cottnrr,,qoy(,t.ttnt(,n/.s... Frrr.thcr.z\r.( ie le -ll() trl
tltc ctlttstittttitln prrl'iclcs tltitt "(t ('orrr.r:'.s .sltttt.a ,f-t.ct,cttttt, t,tri.te,tl lt.t. rltt, ttttrirtrttl
SoYcrttmattt slrull bc lrans/bt'rer{ to lltc cott,t, tt'irltour ttrtdttt, t/clrr.t, attrr witrtrttt
clecltrcliott' exccPl tvhen lhe tratt.rfet' ltos hcetr stol4)c(l tttrdet. ..1t.ti<:1t,.?.?-i,.. 11,"r.pru'isi.ns ,i' trrc cr,nstituti., trrcrctilrc c..1cr.pr.tc thut i, cr.cr.r. [i,urrcirrr 

-r c;rr
natiollall)'l'aisecl I'e\relltle shall be cli'idccl bctrre'err tlre.atiorrul gtr'enrrrrc,rrt arrtr trrc
cotlllt)/ qovcrllll.lctlt and caclt col'ltltv slrull rcccivc its srrarc ol-l*rti,,irll1.r..isctl rc\c,rc
*'itltottt decltrctio, ot' clela' except lilr stopp.ge ol' lirrrtls rr.dcr z\rticlc ll-i. .llrc
cl<lnstitttti<ltt thcrclilrc dtlcs tt,t c.,tcrrtp[.tc tlrc rctcrtti.,,f ,r.r' c(),,t\.g()\.c,rrlc.t \
share ol'natiolrall-l't'aiscd re\/ellue b1'reaso, cll'a lrarrsl'cr.ol'lirnctiorrs rrrrdcr Ar.ticlc ls7
ol' tlrc Constitutiorr.

b) Articlc 218 <lf thc ctlltstitt-tti,tl scts o,t a r*',-ticr s\,stc'r trlr thc di'isi., .r-rcr,crrtrc. Irr
the Iirst illslattce' lhe Divisiolt ol'Reverrue Bill propos..s a \ertical rli'isiorr ()r.rL.\crrc
bct*'cctt lltc ttittirlttal attd c<luttt)'govcr,rrclrts..lrt thc scc'nd i,st,ncc. thc (.rtrrrt-r
Allocatiolr o['Re'cltue proposcs tlte horizo,tal cli'isiorr ol're'errrrc lretrrccrr Ilrc rirrt-r
scvcn cour.ttics. Clausc ,l(2) ancl (3) ol. thc Bill as rcatl toscthcr u,ith tlrc Schcdulc
proposes to relain Ksh' 15'9-5 I,600'000 irt the Consolidatetl Funrl as N.irrhi c.it_r c.rrrrr.r
share ol'ltatiottallv raised revertue. Hou'evcr. ir. is tlrrouqlr lhe ctltrrrr.-r Allocltiorr or.
I{ct'ct.tttc lJill tlrat thc alltlcatirln tttadc t, caclr <llthc c,u,tics is dctcrr,i,crr. lt *rrrrti
lherelbrc bc ttttcollstittrtional to purport to pro*iclc lirr the rcte.tio, .l'N.irrtri cirr
c<luttt1"5; ctluitablc sltitrc bcfilrc rhc intr,clucti.. .nd c,,sidcrati', .f.thc (.()r.l,t\
Allocatiorr ol' Reverrue Rill.

c) Articlc I87(2xl']),l'tltc c-'.ltstitttti.tt;;r.r'idc.s tltat "i/'u-[tutc,rir, ot.r)otr.cr i.r tt.uttsli:t.t.t,rr
/i'o,t o QOvct'trtlettr ar 0tte ret,er to (t QOV,t.,t)t(:ttr or rrtt, otrtct.reyt,r <,,ttsritrtti.rtttr
re'sportsiltility/itr llrc pcrfttrntctnce o.f'tltt: Jitttc'ti,tt or erct.<:is<, o.f'rlt. 1tor,t,t. .Eltttll r(,t)t.t,
tuillt lhe !:overttnlcttl lts tvhich il is u.s.riyltratl btt tlrc litr,.rlt scln,tltt!c,,. c.,stitutirr'rl
rcspoltsibilitl'ertlails the prcparittitl, ol'burlgets lrrrl acctlurrtabirit' rbr trre erperrtritrrr.c
trl'firrltjs ils cotttc:tltlllatctl tttttJcr Articlc 226 of thc C..stit,ti.,. r\ rctc.ti,. .l.t'c
cqtritable sltitrc ol'rtittiottalll' r'aiscd rc\1erre rbr Nairobi cit-r, c.urrt), at trlc rr.tiorrirr
Ilovcrtlll'lcllI tl'tlttld itttttlttltI ltl it ttsrtrpati',.f thc c.nstittrti,r.l r,and.tc,t.t^c c()rrr\.
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rl()\fcl.1l1c1lt t() l)rcpilrc its rlrt,rt [ltrtlltct irrrrl thc po\\'cr tll'tlrc cotllltY ltsscttlhlv to lll)l)ro\'(:

snid btrtlgct atld exct'cisc ovcrsigltt ovcr c\pcllditrrrc'

d) 'l'5c C6ururittcc ctlquizaut ot-tlrc pruvisious ol'thc Dcctl ol' l'ritttslcr tll'ljrtttctiotrs trl'

Nairobi Courrlr, (iovcrnureut to thc Natiorral (ioventttrctlt attcl irt partictrlar At'ticlc 'i ott

liuarrcing tlrc tlcliver.),ol'thc translcrred lirttctittrts. ltr llarricrrlitr. r\rliclc 5'2 ol'tllc l)ectl

prrl'idcs that "/hc, NrtitLtlti Citt.Cotttttt'(iot'arnrnc'ttl slutll cttsttt'('lltttt llrc trtur't/i't't't'ti

.fitttcligrts ot'e./itttl'./iurled.fi'ortt tlta ('ottttt.t' llat't'ttttt' l;ttnt{""flris rrould tltcrclbrc itnPlr

tSut appropriatitln sholl bc mirdc ll'rxn thc (lotttttv l{cvcttttc litttttl to cillcr lirr thr:

trnns l'erred lirrrct iorts.

'l'hc Committcc rcsulvc thut lhc llill bc irltpr0r,cd tYith atttcttdtrlcttts lts tirllo$'s-

Clausc 4

a) Dclete Clatrse 4(2)

h) Dcletc Clause 4(3)

Couscclucntli'. thc Schcdulc t0 tltc Llill bc ittrlcrtdcd to rcllcct tltc prtlptlscd lttncttdtttcttts

'l'he Cotttttrittce ttttitrtituottsl'adoptecl its rcport lbr tabli,g ott Tttesdlr' 7'l'April' 2020'

MrN.NO. 672l0{l2tl20: ANY O'l'l ltil{ l}l.JSlNt',lsS r\Nl) Al).loLJltNNl ItN'l

ir) 
.1.5c (.l.,rurittcc obscrvctl thar thcrc *,us uccd to tlntlisc thc prcl:itrltti.tt tll'thc third crilcrirt

lbr strarirrg re\/enuc anlonp. cotruties sincc tlte criteriil is rctltrirctl tilr prcpnrlttioll ol'C'()llllt\

Allocarion ol'revcnuc Rill. 2020.'l'he ctlururittcc resolrccl ttl ltoltl lr tttcetittg rritlt

chnrurissiuu 0n Rcvclttrc Allocatitltt otl l'ltttrsditr'. 9'l'April' 2020'

b) Thc Corrrrrrittee trotetl thltt sollle cotult\'\\'erc retlttcstirtt lirr cxcrtrptitltls li'tltlt tlrc ceilirrg

sct for cu,st^rctiort gl'lrcatlc;uartcrs and countl' statc ol'l'tccrs' rcsitlcttccs. Iltc (]tlttrtlritttc

direclecl ltre secretariat to circulatc lhe docunrcuts receiYed li'ottt tlte rcspcctivc ctltttttics

Iirr scrtttitty antl dclillcratitltts on tltc rt't\' liltl'ard'

'l-hcrc bcilrg no <lthcr btrsirtess tltc lllcetillg tvas atlitlttntctl at I l:35 arlt'

SICNATUITR...
Cl lAl lll' liltsON : Sl'lN' NIO IAMIiI) N{AALI Mr\llAN'ltJl))

1-)
r)Al'E...... 6)

(riN(;)
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GAZETTE NOI]CE NO. I609

THE CONSTITUTION OF KENYA

THE INTERGOVERNMENTAL RELATIONS ACT

(No.2 o/2o12)

TRANSFER oF FUNCTIoNS

ll' lS lotified for the general infonnation of the public that

pursuan( to Article t87 of the Constitution as read rvith section 26 of

th" lnt".gor"rn*ertal Relations Act. 2012' Nairobi City County

Gor"rnntint has transferred cenain functions to the National

Governnrent rrde the Agreement set out in the Schedule'

SCHEDULE

THE NATIONAL GOVERNMENT

(THROUGH)

THE MINISI.RY OF DEVOLUTION AND THE ASALS

AND

THE NAIROBI CITY COUNTY GOVERNMENT

DEED OFTRANSFER OF FUNCTIONS FROM THE NAIROBI

CITY COUNTY GOVERNMENT TO THE NATIONAI-
GOVERNMENT

THIS Deed of Transfer is made on this 25th day of February two

thousand and trventY.

BY AND BE-|WEEN

(a) The Narional Government of the Republic of Kenya, through

the Ministry of Devolution and the ASAIs ("the National

Government") on the first Part; and,

(b) The Nairobi City County Covernrnent, ("the County

Government") rvhose registered office is at City Hall, off City

Hall Way. Nairobi on the olher part.

(Each a "Party" and together the "Parties")

RECITALS AND DECI-ARATION OF COMMON INTEN'I'

WHEREAS. the Constitution of Kenya. 2010 established a

devolvecl strttcture of Gol'emance rvith a service-centric approach' in

which the sovereign potver of the pcople of Kenya is exercised al two

levels, being the National l-evcl and the County Level (collectiYely the

"Government of the Republic of Kenya");

WHEREAS, the Principles of Executive Authority set out uoder

Article 129 of the Constitution require thal Executive Authority at

both levcls o[ Government be exercised in a manner that serves the

best interest, u'ell-being and aspirations of the People of Kenya:

WHEREAS, thc Principal Object of Devoltrtion is set-out under

Anicle 174 of the Constitution as bcing: "to promote democratic and

accountable exercise of power, to foster national unity by recogniziug

diversity and to give porvers of self-governance to the people and

enhance the paniciPatioo of the PeoPle in exercise of the powers of the

state and in ntaking decisions affecting theni';

WHEREAS. Anicle 189 of the Constitution' sets out the structure

for co-operation between the Natior)al and County Govemtnents; rvith

Govenlrnent at eithcr level being required to perform its functions attd

exercise its powers in a lnanner that resPects the functional and

institutional integrity of the Government at the other level, and

respects the constitutional status and institutions of Government at the

other level:

WHEREAS. it is the shared aspiration of all Kenyans for their

Government to operatc in an effective, transParent and accountable

manner with respect to the deliverv of public goods and servicesl

WHERIIAS. it is the solemn duty of the Governtnent to gtlarantee

reasonable access to all public goods and services itl all counties and in

every part of the RePublic;

WHEREAS. Article 186 of the Constitution, as read with the

Fourth Schc'dule of the Constitution, sets out functions of County

Governments lo inclucle: County Health Services, Control of Air
Pollurion, Control of Noise Population. Prevention of Public Nuisance'

Regulation of Public Entertainment, County Transport' Trade

[)eveloprnent, County Planning and Developtnent. Pre-pritrtary

Education, Village Polytechuics, Firefighting Services. and f)isaster

Managernent and Control of Drugs;

WHEREAS, Nairobi City is the seat of lhe Governlnent of Kenya

and the Nation's Capital City:

WHEREAS, Nairobi City is also thc largcst cotnmercial hub irr

[:ast and Ccntral Africa. a[d hotne to over 4 tnillion persons;

WHERtsAS, the Nairobi City Couttty Govenrrnellt seeks to fostcr

its effectiveness in the dclivcry of thc public good; and is considering

rnecltattisnts ol cmbedding operalional cllhaDcelnenls that wotlld

1il09
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make the County Government belrer able ro deliver on its
constilutional mandate:

WHEREAS, the Nairobi City Countv Governmetrt is conscious o[
its in(crnal constraints as to the effective discharge of its functions;

WHEREAS, the Nairobi Ciry County Government recognizes that
in light of the scope oI the devolved functions. sorne of the functions
currcntly vested in thc Nairobi City County Governnent rvould be
morc effectively perforrned and exercisert by the National
Covernlnent:

WHEREAS. and ro enhance delivery of the public good, the
Nairobi City County Govefltment is desirotrs of trausferriirg to thc
National Governmcnt the functions set out in Article J of this beed of
Transfer of Functions:

WHEREAS, the National Govcrnmenr is desirous of acceptinB the
transfer ro the National Covernrrrent of the functions ser out i; Anicle
3 of this Deed of Transfer of Functions from thc Nairobi Ciry County
Governnrent: and it has the rcquisite capacity and 

"on,p","n"" 
to

perfonn the transferrcd functions:-

NOW THEREFOR[i, having considercd thc above, the partics
enter into this Deed of'l-ransfcr ol'Functions and solemnly agrec as
fol I os,s:

ARTICI-E l: DEFINITIONS

l.l The following expressions (save w.here the context requires
otherwise) bear thc follorving rneanings:-

l.l.l References to an Ailicle arc (uuless the context otherwise
requires) to an Articlc respectil,ely of this Decd of
Transfer of Functions:

1.1.2. Words irnporting the singular rneauing where thc contexr
so admits include the plural meaning and vice versa:

1.1.3. The Article and paragraph headings are for reference
purposes only and shall not affect the interpretation of
this Decd of Trans[er ol'Functions.

ARTICLE 2: PRINCIPAL OBJECI.S

The prrncipal ob.jects this Deed of'l'ransler ofFunctions are:

4..1 The National Govcrnnrent and Nairobi City County Government
nlav enter into sector specific service-level agreenrents and/or
Mcmoranda of Understanding to guide and achieve better
perfornrance of this agreenrent.

ARTICLE.5: FINANCING THE DELIVERY oF THE
TRANSFERRED FUNCIIONS

The financing of the delivery of thc transferred l'unctions shall be
underlaken as follorvs:

-5.1 Financing for the functions herein shall be drarvn fronr eithcr or
both the Consolidated Fuud and thc County Revenue Fund:

5.2 The Nairobi City County Govcrrrrnent shall cusurc that the
transferred frnctions are fully funded from the County Rcvenue
Fund:

-5.3 The levcl of funding for each transferred [uncrion shall bc
determincd by the National Governmeot in consultarion rvith the
County Government. but in an),case the brrdgetary allocation
shall not be less than the amount last appropriated by the County
Assembly in the preceding financial year:

-5.4 The National Government shall have the responsibility of
collecting and rernitting all revenue accruing frour ihe rransferred
functions hcrcin:

5.5 For the purposes of general co-ordination of revenue collection.
the Nairobi City County Governrnent appoints Kenya Revenuc
Authority (KRA) as the principal agent for ovemll reyenue
col lcction;

5.6 The relevant human resources for the implemenlation ol. this
agreernenl shall be secolded from the CouDty Governrnent to the
National Governmcnt: and

5.7 The County Public Service Board shall, in constrltation with the
Public Service Commission, formulate the necessary instruments
to facilitate the secondrnent and/or deploymerrt of ihe necessary
hunran resources.

AR'|ICLE 6: CAPACITY BUtLDINC FRAMEWORK

6.1 Thc National Governnrcnt shall carry out a conrprehensive
capacity assessment in liue with Anicle l9O of the Constitution,
as read rvilh section I2l of the County Governmenls Act. 20l2:
and.

6.2 [n addirion to the capacity building rneasures identified in the
Capacity Assessmenr Revierv Report (CARPS), rhe parties shall
develop a capacity building programme based on 6. I above.

ARTICI-E 7: EXECUTION OF THE I'RANSFERRED
FUNCTIONS

7.1 The National Govcrnment shall prescribe and cstablish an
institutional franrervork for the execution of the transferred
functiolrs.

AR'llCLE 8: REVIEW CYCt-E

8.1 Thc Parties shall revieu, the perforrnalce of the transferred
functions annually.

ARTICLE 9: DURATION AND TERMINATION

9.1 This Dced of Transfer shall become effective 2l (t\i,enty one)
davs frorn the date of exccution and shall rernain in force for an
initial renervable period of 24 ntonths frorn the datc of executron.

9.2 This Deed of Transltr of Functions rnay only be terminated by
the nttrtual rvritten consent of both parties expressed irr a common
document.

ARI'ICLE l0: GENERAL

l0.l This Decd of Transl'er of Funclions shall bc notified to the
Nairobi Ciry Countv Assembly pursuanr to Section 26(6) of rhe
Intergovernrtrelltal Relations Act ald shall irr thc nreantime be
subjectt'tl to prrblic participarion.

10.2 1'his Dced of 'l'ransfer of Functions. togethcr with any
amendtnents as lnay be necessitated by public parlicipalion.
constitutc the entire Agreement betwcen the parties. []oth panies
acknorvledgc that they havc not cnrcrcd into rhis Agreernent in

2.1 'l'o give full eftect of rhe benefits ol' the
decentralized governance to the residents of
County; and,

devolvcd and
Nairobi City

2.2 'l'o anchor the fratnervork of lhe transfer of certain functions
l-rom the Nairobi City County Govemnlent to the National
Goyenrmerrt.

ARTICLE 3: THE SCOPE OF THE FUNCIIONS TRANSFERRED
TO TTIE NATIONAI- GOVERNMENT

- l'he Nairobi City County Government unequivocally transfers the
follorving functions to the National Government:

3.1 Coulty Health Services;

3.2 Count),TransponServices;

3.3 Coulty Planning and Developrneut Services; and

3.4 Coulty Public Works, Utiliries and Arrcillary services.

ARTICLE4: PERFORMANCE STANDARDS AND REPORTING
OBLICATIONS

In llrrt-herance of the principles of good govcrnance that require
accountable and transparent nlanagenlent of public affairs. the
performance of the transferred functions shall be undertakcn in
keeping rvith the guidelines set out herein alier:

4.1 'l'he Parties rvill harmonize thc relevant sector performance
contracts and service delivery irdicators, as adopted by the
respective govenlments herein and relevant departnrents:

-1.2 'fhcrc shall be an annual report tabled before parliamcnt and the
Nairobi Ciry Courrty Asscrnbly ou thc inrplenteuta(ion ol.rhis
Agre elnent;

-1.-3 Prrrsuant to Aniclc 189(2) of the Constitutiotr. thc parties rnay
fornr joint corrrnrittees lbr thc bettcr pcrfornrancc of this
Agrc'r'[rent: and
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reliance tvholly or partly on any statcnrent or representation made

by the other excePt as contained or referred to herc'in'

10.3 No variation or addition lo this Agreement and no waiver of any

provision shall be valid unless in rvriting signed by a duly

authorized officer of both of the parties' In the event of a

variation or addition, all the tcrrns of this Agreetnent shall apply

to such variation or addition except as may otherwise be

expressly provided lherein.

10.4 No forbearance or indulgence by either Pa(y in enforcing any

term or condition of this Agreernent shall prejudice or restrict

thal Pany's rights or porvers rrnder this Agreement and no rvaiver

of any breacli shall operate as a waiver of any subsequent or

continuing breach.

10.5 Any rvritten notice to be given under the tems of this Agreenrent

may be delivered by hand delivcred to:

10.5.1 In the case of MinistrY
Cabinet SecrctarY
Ministry of Devolution and the ASALS
The Natioual TreasurY
Nairobi
(Marked'URGENT'); and'

10.-5.2 ln case of the CounlY
County SecrctarY
Nairobi CitY CounlY
City Hall
(Marked 'URGENT').

t0.6 This Agreentent nray be araended' supPlemented or modified

only b/a \vritten instrumenl duly executed by or on behalf of
each Party hereto and expressed iu a cotlnlon document'

ARTICLE I I: GOVERNING LAW AND DISPUTE RESOI-UTION

ll.l This Deed ofTransfer of Functions shall be governed by and

construed in accordance lvith the llws of Kenya'

I 1.2 Iu the event of a disPute betweetr the Parlies hereiu arising from

a matter provided for' governed by or arising out of this

Agreetneni. the Parties shall at the first ilstance ettdeavour to

reiolve the dispute amicably through negotiations, bul if the

dispute is not rlsolved amicably within 30 days. from the date

on" Po.ty notifies the other of the disputc in writing' the Parties

shall refer the disPute to the Nalional and County Governments

Co-ordinating Sumrnit.

lN WITNESS whereof this Deed ofTransfer has been executed by

the duly authorized rePresentatives of the parties the day and year first

written above.

Signed By EUGENE WAMALWA
duly authorized; CABINET SECRE-[ARY'
MIi.IISTRY OF DEVOLUTION AND THE ASAI-S

In the preseuce of: PAUL KIHARA KARIUKI'
ATTORNEY-GENERAL

SICNED BY MIKE MBUVI SONKO
duly authorized Signatories for
NAIROBI CITY COUNTY GOVERNMEN'T

JUSTUS KATHENGE,
AG. COUN'I'Y SECRE'IARY

In lhe presence o[

SIMON L. MORINTAT

Dated the 25th FebruarY, 2020.

EUGENE WAMALWA.
Cdtinet Secretarvlor Dctolntiot ttttd the ASAI's'

GAZETTE NOTICE NO. I6IO
.I'HE CONSTITUTION OF KENYA

THE INDtsPENDENT ELECTORAL AND BOUNDARIES

COMMISSION ACT

(No.9 o[20ll)

THE ELECT1ONS ACT

(No-?4 of20t l\

THE ELECI'IONS (GENERAL) REGULATIONS. 20 I 2

(L.N. lzalz} 12 and L.N. 72l2Ol7)

AppolNtMEMl oFCouNTY RETURNINC OFFICER FoR CI-EARANCE oF

THE DEPTJTY COUN'TY GOVERNOR, KIAMBU COUNTY

PURSUANT to the Strpreme Court Advisory Opinion Reference

No. I of 2015 and in exercise of the porvers conferred by Articles 88

(4), I 80 (-5), (6), secrion 4 of the Independent Elcctoral and Boundaries

Cornmissiort Act. 20ll, section 25 of thc Elections Act' 201 I and

Regulation 4 (l) (d) of the Elections (General) Regulations' 2012' the

lndependent Electoral and Boundaries Conlmission appoints the

person listed ir thc Schedule to this lotice, as the County Returning

Officer for Kiantbu County for purposes of clearing the DePuty

County Governor, Kiambu CountY.

SCHEDULE

Cou,tt\ Codc Corurtt'Nune Surnante Othcr Nunes ID. No.

o22 Kiarnbtr Mutai Irenc 9A70206

Dated the 2lst February,2020.

W. W. CHEBUKATI.

Chuirpcrsotr, Independent Electorql aild Bound'tries Conmission

GAZETTENOTICENO, I6II
THE CONSTITUTION OF KENYA

THE ELECTIONS ACT

(No.24 oI?Otl)

THE ELECI'IONS (CENERAL) REGULATIONS' 20I2

(t-.N . t2812o12 afi LN ' 72t20t7)

THE ELECTIONS (PARTY PRIMARIES AND PARTY LISTS) REGULATIONS' 20I7

(L.N.69t2017)

ASPIRANT. ScHEDULED To PARTICIPATE IN THE ORANCE DEMOCRATIC MOVEMENT PARTY PRIMARY FOR MEMBER OF THE COUNTY ASSEMBLY'

DABASO WARD. KILIR NORTH CONSTITUENCY

IN ExERCISE o[ the porvers conferred by Articlcs 88 (4) ((0 and (e) of the Constitution ol' Kenya, sections l3 (])' l9' 3 I 2 (C) and 74 o[ the

Elections Act. 201 I and Regulation t3B of the Elections Ceneral Regulations, 2o12, Regulations l-5' 16, l7 and 18 of the Elections (Party Primaries

and parly Lists) Regulations,2017, the lndependenr Electoral and Boundaries Commission gives notice to the public that the pcrsons lisled in the

seventh aud eighth colurnus of the Scheclule stand to coltesl in thc orange Denrocratic Moventent printary for Metnber o[ the county Assenrbly'

Dabaso Wartl. Kilifi North Constituenc).
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Couilt\'
Codc

CowUt' (inst.
Cult

Cots. Count.t

Codc

Cuttrtt
StoLttutte Other l\tqnes II)/PP

C ende r l'cur oJ

Birth

Type of
Diruhility,
(il Ail\')

P()liticnl Puil\,

003 Kilifi 0ll Kitifi
North

o0.t4 I)abaso I Itrsscirr I lantza I Iarnisi 2 r 59 t48_s Malc t919 I'hysical Orangc Dcmeratic
00-l Kirifi 0il Kitifi

North
0054 I)atraso Ylra Dickson Kararn 208134t I I\'lalc I 978 Norr Dcrrrocratic

003 Kilifi 0lt Kitifi
Noilh

0054 Dabaso Konrbc Enrmanuel

Changarva
23 l(,5888 Malc 198.1 Nonc Orange Dcmmmtic

Movcnrcnt
Datcd thc l.lrh l-ebrrrary, 2O20.

SCHEDUI-I:

W. W. CIllrBUKATI.
Choirptrson, lndcpcttdent Electoral ond Bountlurics C<trruuissiort.

PRINTEI) AND PI]I]I-ISIII]D I]Y THE ( ;OVERNI\IENT PRTNTI:R. NA I R()H

Movcrncnt



Telz 254 (zo) 4z98ooo
Email: info@crakcnya.org
Website : wwr,. craken]r,a. org

r4 Riverside Drive
Grosvenor block
z"d Floor
P.O. Box 1310 - oo2oo
NAIROBI

COMMISSION ON REVENUE ALLOCATION

OUR REF. CRA/P&S/oq/YOL.r (r8Z) DATE: o3 April 2o2o

Mr. J. M. Nyegenye,
Clerk of the Senate,

Clerk's Chambers
Parliament Buildings
NAIROBI

Dear Mr. Nyegenye,

RE: THE COMMISSION CONSIDERATIONS ON THE, NATIONAL
ASEMBLY No.S OF zozo ON DIVISION OF REVENUE BETWEEN
NATIONAI- AND COI.TNTY GOVERNMENTS

The Commission on Revenue Allocation is mandated by Arlicle z16 (tXa) of the
Constitution to make a recommendation concerning the basis for the equitable
sharing of revenue betrteen the national and county governments.

In this regard, the Commission in accordance with the provisions of futicle zo5

has consif,ered the provisions of the National Assembly Bill No. g of zozo on the

division of revenu" b"h"""r, the national and county go\/ernments and hereby

submit the attached considerations.

Sincerely,

Dr.,Iane Kiringai
CHAIRPERSON
Atlrl lot

d



Attachrnent/ot

Prontoting ant Equitable Society

MEMOITANDA ON THE DIVISION OF REVIINUI] BILI- (NATIONAL
ASSEMBLY BILLS NO. g OF zozo)

In accordance lt'ith the requirements of Ar-ticle zo5 of the Constitution, theCommission on I{evenue Allocation has considered thi provisions of the Diyisionof Revenue Bill (National Assembly Bills No. 3 of zozo) and recommends asfollows:
1' 'I.he CRA recommellded that based on a revenue projection of Kshs i,877

billion for financial year zozof zt, county governments be allocated s2t.7billio, a,d Nationar Governme,t Kshs.r,554 billion. The nationar
governlnent has revised the revenue projections ciorurward to Kshs.
t,856.7 billion. This projection is belorv the zory/2o2o shareable revenue
projection of Kshs. t,877 billion, which has also been revised downnards
to Kshs. r,773 billion.

Recomrnendation r.
Giuen lhe non- pcrforntence of reuenues ,,nd. the rikera poot.
perfo,rrto.rtce of reuenues in financial year zozo/zl that nt..a
arisefi'ont rhe in4t,.ct of cowD-tg pandernic on the econontlr,
the contnrission has no objection to the retentiort of equitable
shan'e o,llocatiort to courttg gotsernntents at Ksh. s16.s iilliorr.

An alloccttiort o.;f r(shs.3 t6.5 billion is equiualent to 2s per. cenrof the rrrost recenr audited. eppt.oued. accounts for, financial
aear zot6/t7 and therefore nteets tlte prouision of Article
zo3@) of the constitution of allocatiort at least 75 pet. cent.

The cornrnission recornmended that National government provicles a
conclitionail grzrnt to intprove infrastructure in the cities i, line r,r,ith the
Provisions of the urban Areas and cities Act. 'rhe five cities namely:
Nailobi, Mornbasa, Kisumu, Nal<uru ancl lildoret are centres of economic

2
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gro\^rth that provide unique services such as provision of sewerage systems,

u,ater reticulation, solid waste disposal, and storm water drainage and

management to the residents be given additional resources.

Tlre DORI] zozo provides for a conditional allocation under the World

Bank- Kenya ur-ban Support Programme(KUSP)-UDG grant of Kshs.

6.566 billion. This ilr-fi'oLstruct:ttre grantt excludes Nairobi o:nd

Motnbasa counties. We commend the use of the UDG grant but

encourage the operationalization of the UDF as the avenue to disburse

funds as conditional grants as required by the Urban Areas and Cities Act

rather than a schedule to the Division on Revenue Bill'

Rccomurendation z
T'he Corrtrnission hocl recontttended for ct tnew conditiono/
gTortt of Ksh. S.o billion to firtantce cities. The COVID-t9
pantd-ernic, though o lrcalth crisis, brings to lhe fore tlte dan'e

sitrratiort of collapsed. btfi'astrucllrn'e in the urbant infortnal
settlenterrts. ?l-/res e includel ino'eosed respiratory fitfections in
slunrs, heops of garbager poor salitation,lack of roods,lock of
cleon water, g/nd. poor. drabtage, o:ntottg other challenges. The

Sen/,ite needs to set up a grantl to prouide infi'astrucfure in
ut'b ant ildornto/ s ettlentenl.s.

3. In accordance to Articl e tB7@) of the Constitution and Gazette Notice No.

16o9 of z5th February 2o2o, four functions of the Nairobi City County

(NCC) as given in schedule four of the Constitution were transferred to the

National Government. The functions include;

a) County Health Setwices

i. County health facilities and pharmacies
ii. Ambulance serwices
iii. Promotion of primary health care
iv. Licensing andcontrol of undertakings that sell food to the

public
v. Veterinary services (excluding regulation of the

profession)
vi. tlemeteries, funeral parlours and crematoria
vii. Refuse removal, refuse dumps and solid waste disposal

b) County TransPort Services
i. CountY roads
ii. Street lighting
iii. Traffic and Parking
iv. Public road transPott
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v. Ferries and harbours, excluding the
regulation of international and
national shipping and matters
related thereto

c) County Planning and Development

County Public Works, Utilities ancl Ancillal.y se ra4ces;
i. storm water management systems in buirt-up areas
ii. Water and sanitation serices

As provided in, Article s (s) of the Transfer Deed, ,,t:he leuel of fundtng for eachb'ansferred function shall be determined by the National Gouet,nntent inconsultation tuith the County Gouernment, 
*but 

irt ana cose the budgetaryallocation shall not be less tlian tlrc antguni lasr approprtated by tlrc CouttfuAssembly in tJrc preceding financial yeur,.

The Amount of mone-y appropriated to the transferred function amounts to
-k!''s.gs billion out of an approveclbudget for zotgf zo of Kshs. ss-s biifion. Thebtrdget for the transferrecl furictions is eqirivalent tJ5o per cent of Nairobi countyapproved budget.

'I'he county finances its functions from both the equitable share, a1d own sourcesI'evenlres. Nairobi equitable share for financial yeir zozof zt is estimated at Ksh.i5.949 billion.

I'he National Assembly DORB 2o2o, allocates the entire of Nairobi countygovernment equitable share of Ksh. 15.95 billion to run the four transferredfunctions. Nairobi county, like alr ."r!;i.-oyrrty gt,r".,-,-"nts was assignedfoufieen functions under the Fourth Schedut". af the functions have to befinanced, partly from the equitable share and partly from the 61,y11 source
revenues.

The Cornmissions notes that a provision in National Assembly DORB 2o2o,allocating Nairobi County's entire equitable share oix"t . ts.94t9 friffi"" to onlyfour transferred functious cloes not amount to equity in financing of the r4functions assigned to Nairobi County gorrernments.

The Comrnission also notes that the National Assembly DORB 2o2o retains theIroney in the consolidated Irund without providing for any amendrnents to thePFM Article zo7 and Section ro9 of the prlraa proii.l". that all monies raised o.received by or on behalf of a county go\/ernm.ri i, paid into th; d;;iy R"r"r.,"

d)

. Statistics Services
Land survelr and mapping
Boundaries and fencing
Housing and
Electricity and gas reticulation and energy regulation
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Fund. Hou,ever, such monies entitled to a county government may be
l."uso.rubly' excluded from being paid into the cRIt by an Act of Parliament.

Article rBZ(zXb) retains the constitutional responsibility for the performance of

a transferrld-function or exercise of the power to the level of gorzernment

u..ig""a that function under the Fourth Schedule. Additionally, under section

25(d") of the Intergovernmental Relations Act, one of the principle-s of the

dIl,efated or transfeired function is to ensure that such a transferred or delegated

function cloes not transfer constitutional responsibility assigned to that level of

g;;;;;;"nt. This in essence retains the oversight mandate of the performance of

ihe trarrsferred functions to the county assembly which is one arm of a county

gorrernment.

Therefore, retaining the monies in the consolidated fund as propos-ed under

clause 4 oi the DOR"B will obscure the constitutional responsibility of the county

assembly in oversighting the transferred functions and u'ould in our view not be
ir"oro.ulle'withinihe c"ontext of the exclusiott under Article zo7 and section ro9

of the PFMA.

Recommendation 3
it " Cornrnissii,r_"rn"on..nnends thot the budget estintate of the

i.in*f""red. f:rrnctions be finonced. frorn 9"!h,lrairobi's equitable
sltori, SO per.cent antd- 50 per cenlfront -l/airobi's o1urt yeue1ttte'

To encrble noLtiottol gouernntent to crccess 
''euertttes 

ftorn the couttty
,.iuniu" -1,,.d 1CAni, tlere is need to pr<tuide in the DORB under
Clause 4, o ,uqui:urnent for tlrc Courrty Executiue Cotntnittee
rwiiit ""'jo, firrtnce to estaLlish a liund. unto uhich, 50 per cent of
iir." nquiiobli sluare shallbe clepositecl tofittartce thefour transferred
functions.

lhe Senate approues a cash disburse ntenl schedulefor-all cout1,tg

g6luerr"unenfs. The Senate need.s to ols o prouide anotlter a cash

disbur.sentent schedule of 50 pet' cent of -Ngjt'"b-i - courttg

iiu"in ,.ertts' equitable shi'eio be deposited to the specialfund to
iun the tr a nsferr ed funclion.s

Recornmendation 4
itrn yunctions Transfe, Deed entpowe:rs nationo7 gouer',unet,1 to

puryirrn the rran,ferred- functiorts' Itt performa.:e "f the
Lli:n*fn r.ed- functioris, noitiincil gouet'ntrtent shall collect AIA itt
pr.iii*iorr* oliuolth, public uo,ki, tt'uttsltort anld courtty Plo,nnbtg'
AIA should. cottstinie the other 5o i", cent of firlantcing the--{rin*yn 

r-edfurtct-ions. (Jnd.er the no:iiorral gouerttntetnt, by an Act of
i61nl{rr'nentl the AIA generatecl bg MDAs is retained bg the MDAs lo

p erfo r rn th e fun ctio n s.
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Recommendation 5
rrr accordance *ilh the p.ovisi.,s of Ar.ticl e zt7, the senate is todetermine the basis {"^r_:]t"ing of thc county gor""nrnents equitaSleshare. I)ue to the covrD-rg --pandernic, 

tile'consurtations earlierscheduled by the senate were suspended. fhe cornrnissionrecommends that the Senate considers the third basis for-sharingrevenue arnong county gover.nments. This will erlsure equity irisharing rcvenue arnong counties through the use of the most reccntdata rel ati,g to population, rr ouschords"a, J po.rerty.
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IBP I [FN.yA"sf.rm ,r
I llu lIslilutc lor Sociill Acc(rrtntrbilllv

MEMORANDUM TO THE NATIONAL ASSEMBLY ON THE DIVISION OF REVENUE

(NATTONAI ASSEMBLY BILL NO. 3 OF 2020) FoP.2020/21

Jointly submittcd by Institute of ccrtified public Accotrnrants of Kcnya (ICPAK), The Institutc for Social Accountability (TISA)

and Intcrnational Btrdget Partncrship (IIII' Kenya)

03 APRIL 2O2O

thnt thc oational assembll,publishcd for public input.n 12th Nlarch 2020.'l'his is against the spirit of transparcncy and public P,rrticiPati()n

proccss. 
.l'hat said, this comcs xt a timc of tight fiscal strcss in the counrr)' amiclst unknown cffccts of a possiblc cor<>navirus sprcad Somc

dangcrs frorn thc outbrcak of t5c ngvcl coronavirus that was first rcpr.rrtcd frorn Wuhan, China in f)cccmbcr 2019' According to thc latcst

siruation rcport by thc World Ilealtlr Organization QVIIO), by 3'r.\pril 2020 globally, therc rverc 900,306 confirncd cascs, covcring ovcr

206 countrics rvith 110 cascs cottfirrncd in Kcnt'a.

-l.he 
sprcad oI the corona Virus has dircctly affcctcd illtcnlatiolral and local tradc. Nlany countries ltave cn[<rrccd stritrgctrt mc^sures to

co,tairr tlrc spread of t6c virus suclr as rcstrictions on travcl anc'l total rrational lockclorvns. 'l'hc ripplc effcct has becn a declilc in tlrc

perforr.ancc of key sectors i1 aftcctccl ccorrornics such as hospitality, transport, capital rnarkets alrd tradc am()ng othcrs' Frec tnovctnctrt of

pcople is o.e of thc ke1, *L!66g*" fact6rs in intcrflati()nal tradc. This pandcmic will impact on thc global cconom)' grcatly givcn a shutdown tn

r.anufacturing, t.uris.r, h,spitaliq,and service i,dustrv. In Kcnya, thc i)rcsidcnt during his address.n 25th Nl:rrch 2020 outlined kcy
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policics that rvill rnakc l.ifc nranagcablc f,rr all Kcnvans, csJrcciany thosc i. l<>rv-inc.r.c status.

Irr tlris nrcrnorandurn, rvc raisc thc fi;llorving kc1, issues:

1' 1'hc alloc:rti.ns to cotl.ttics at<: tlcclining, a.rl this will affect scrvict:s. r)arlia,rc't ncccrs t. adclrcss this siturelrcady nradc tlrrough dcvoluti()rr ,rf p.,lrlia sc^,iccs. 
Lr( rruclrs t(' iru(rrcss tlrls sltuatlon s() as not t. l.sc thc gains

2' l'lrc critcria [<rr sctti.l] cotrclitior)al gra.ts a.cl thc contlitions f-rrr thcir,sc .ccd t, bc clariticd

countics allocation.

5. Urrrealistic rcvcnuc pr()iectior) has ncgatrvcly a[fcctcd rcvenuc sharing.
6' l-ack of transparcncl,, accotrrrtnbility arrcl fireaningful 1;ublic cngal,crnent is affccting the <livision of rhc rcvcnuc l)rocess.
Detailcd Strbmissiorrs

1 I)espitc dcvolution bcing a kcy aspcct of scrvicc delivcry in Kcnya, thc allocations to thc cotrnry govcrnmcnts ,ave bcen

c'llctgetrt risks to thc coulltlJ"s (ico,()nly. wc propose that parliamclt xrrcsts this statc.

2 f'hc rcalisnr of thc revc,uc forccast rcmains a gamblc. wc.ott: tl)at rc\.c.,e frrrccasts at both nati()l)ar rntl c<>unty lcvel 
'a'c 

becuanlbitious a.d oftctr lcd t. btrclgct dcfcits wc arc co,rc.r.ed witlr tlrc accur:rc' a,d tlrc ar:rbitious ,aturc.f Natir>.al -l-rcasur,s 
rcvcr).cpr'iccti'.s' 'l'his is cxaccrbatc(l b)' tl)c lhilLrrc bv tlic'l'ax ,\uth.rity to rncct ;hc sct targcts .vcr tlre ),cars. 

-i,his rvill nccd to bc turthcr

florvs. 'i'his is ill.strated in l>oth 'l-ab/e/ rtd l.able 2 bclov: 
rLdulrrli r(' rlrLr(
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+,516,({r136,323 759,51 137,8ri181,211) 8rJ,O:10I ri2,98l2012/ t3 2 l I,0(,1

5,0'19,6701,006,.104(to,116 918,98266,596a33,558 10+,698252,914 20tr,7 lu2013/14
5,8.r9,1321,070,51562,283 l,r)21,97,17i,11126t,812 11.1,952277,068 221),t't('(l2t)11/ t3
6,734,O(,1)I,184,3681,136,83380,966 (,1,112290,843 142,5912-r8,9882015/16 1t2,O32
7,7r1,026

1,380,19958,3-13 l,:73,060tt6,86 I316,572 163,23629t,1522ot6/ t1 71(>,59(t
8J68,?18

1,5(r0,276793t1 I,3.t0,24891;711336,771 168,r)622782172ol7 / t8 3(,r,lO"l
10,03(),206

1,688,49273,172 1,.1r-+,673103,21v)7/l),526 195,731296,O122018/ t9 192,693
1,116,617

2019/20
r,883,694

2t)2o/21

Pa;- As You
Eam (PAYE)

Kshs l\'lillirxr

Excisc Dury*

Kshs iUillion

Ordimq rcr'

Iirin:atcs
(Ksh nrillon

1'AT
GDP

Year Impoil Dut! Olhcr

Kshs lrklhrn Kslu irtillion Kslrs iUillor

0ther
Inconrc Tax

Kshs lrfullir,n Kshs lrlillit Kshs i\lillon

'l-abfu I : Raurut I'mie,tiou t .'lclnl Ltlltliou 2(l I 2-"0l9

Sourcc: Kcny:r Rcvcnuc Annual rcport FY 2018 19 & thc National Trcasury - BPS

bclow

'[ab/e 2: PerJbntta,!." 0f tutu| Reuettc irchdirg A-i-A

National Budgct Statemcnts 2016'2020

l,lrissiruaticlnismirrorcdatthe CountyGovetnmc,tlcvcl rvhcrcCounticscollectionof()wnrcvclluchasbccrlu.ccrtaill r\vailable data

shows t6at.nly 13 ()ut of -+7 c()lrntics can rlleet m()re than 10 pcr ccnt ()Fthcir xnuual budget frotn thcir own s()urccs of rcvcnuc 'l'his

rncans that into thc tirrcseeablc futtrrc, they rvill bc dcpcndcnt r)n thc national tralsfers aild hcr)cc thc tnorc rcasol) to saf'cguartl thc
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Dec 2019Nov 2018Nov 2017Scpt 2016Dec 2015Ycar
1,o59.3Ksh 677.{)Ksh 611.t) billrxrKsh 328.o billionKsh 612.9 bilIlxrTargct rcvenuc

Ksh 930.6 billi<>oKsh 613.7 l>illooKsh 55ll.l billionI(sh Ill.6 billionKsh 575.2 billionActual

L"h I ll{ 7 brlli, nKih -+i i t,ilhml(rh 11).: [>rllir,rrli,h l-l .l hllrn.K\h 6r- : bllL,mShortfrll

Toul Exchequer
Rercnue



)_

c()ntractir)g cconom),

'I'hcrc is no clear growth farctor on the division ofrcvenue allocation basis, and this leavcs it to individuar actors in thc nationalgovernmcnt to decidc how tnuch should bc allocatcd to county governmcnts. .,\s tablc 3 shorvs, sa'c tirr 2o15/2016,(--l{,\ antl thcNati.nal 'frcasurv ha'c ahvavs trscd cliffcrcnt factors to clctc.rinc lr.rv thc sharc .f county g()vcrn,rcnts sS.ulcl gr,rv. ,\s l)arliar,cnt

)'cars.

'l'uh/e J: l)i.rion o[ ILntu. 20 I ;.)02t)

t70,,o
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I)roposcd Groruth

Sharc

Ordirury Rawrc
Apprcved m thc

is

l)oR
rpprovcd

llcrcnuc
(KIj.S

asaYoof
Shanblc
Rcvcnuc
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2ttl6/17 15.0e ,, 7.119 0

3 \'crr rvengc grorvth
ordinro'rercnue Nrl protrdcd

1,306.i
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6 301.ff) 1,519.4r 190,,

2018/ 11) 8.5. 
" 1.01 -i-Yc'ar arcmgc mfletir>n N,rl (llcar

1,496.9

3 t 090 ll4.(x) I,6{l l.(t7 19e,,

?1t19 /)l\ 6.9.,," 2.0.., i Ycar rnfhlr lr Nrl (llcar
l,8.l3.tJ

1 .il 6.50 t" 1,It77.18

2010/21 5.1",\ 0.09.

'Itc crlotry's i t"a. 1201,
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dcr,cL>pnrcnt cxpcnclirurc Not (llcrr

1,856.7

I .i 16.50 1,t 57.()() l'7)'

CRr\ National Treasun. ()rdrna
I i<lrurrblc



4. Thc allocation process for functions that ncrc transfcrred by Nairobi City County to the National Government is opaquc arrd

cxplanations are inadcqlatc. 'l'he I)ivisir>n of llcvcnuc rnakcs pn>posrls t>n horv to halrdlc thc tirncling ftrr ftlnctiotts that werc

transferrcd to thc natiolal govcrnmcnt to run thcflr.'l'hesc proposals clo nt>t givc a clctr and practical clirection ofhorv county rcvcnlle

to tlrc appr()acl.r and thc lcvcl ofdetails providcd on this issuc that thc Scnatc ncctis to addrcss:

(i) Unconstitutional Retainmcrrt of equitablc share:

Thc l)Ol( proposcs to rctaiu thc full c<luitablc sharc for Nairobi in thc consoliclatcd fund rvhich rvould bc ir.r violation of '-\rticle

207 t>f thc Constittrtion o[Kcnya and Scction 109 of tlrc l)ublic l]inancc Managcrncnt,\ct.'l'hcsc rcad as frrllorvs:

Articlc 207(1) of the Constitution: 207. "Therc shall bc establishcd a Revenuc Fund for cach county govcrnment'

into which shall bc paid all money raised or rcccived by or on behalf of thc countl' government, cxcept money

rcasonably cxcludcd by an Act of Parliament"

Scction 1 09 of thc I)ublic Irinance lvlanagcrncrrt Act providcs dctail oI rvhcn rcvcnuc can be cxcludcd frorn going to thc ()ou0ty

llcvcrrue Iiund:

section 10g (2) Stipulates that ..The counw'l'rcasury for cach countv govcrnmcnt shall cnsure that all moncy raised or reccivcd

b1' Or on behalf of the countv govcrnment is p:rid into thc county Rcve ntte Fund, exccpt monel' that-

a) is cxcltrdcd front paynrent into that Fund bccausc of a provisiort of this Act or anothcr Act of Parliamcnt, and is

payable into anothcr county Public fund est:rblished for a specific Pury)osc;

b) may, in accordancc rvirh other lcgislation, this Act or Counq' legislation, bc retained by thc countl' govcrnmcnt

entit)'which reccivcd it for the PurPoscs ofdefraying its expcnsesl or

c) is rcasonablv excludcd b,v an Act of Parliament as provided in Article 207 of the Constitution'

lrurthcr, sccti0n 26(2)(c) of thc Intcrgovcrnmcntal l{clatiofls ,\ct 2012 ()n /\llrccmcllts r.rtr transfcr or dclcgatit>n t>f P<>rvcrs,

fu.ctions or cornpctc.cies statcs that, "Thc agrccnrcnt for thc transfer or clclcgation shall includc thc resourcing frarncrvork lor

dclivcn' of thc p<iwcrs, function o( compctcnc)' transferrcd or dclcgated"

This rvas providcrl in thc transfcr dcccl in thc casc of transfe r of functions frorn Nairobi Oiry Counq' (]ovcrnment to thc National

G.r,ernmcnt vidc Gazettc Nr>ticc No. rcrp cletcd 25'r' Iicl)ruaq' 2020. :\rticlc 5: oI rhc dccd 1>r.vides that the financitrg .f thc

dclivcry t>f thc transfcrrcd functions shall bc rrndcrtakctt as ftlllorvs:
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(ii)

5'1 Fina.ci'g for tlrc fttnctiolls hcrci, shall bc dr^rur fror, cithcr or both the co.solidatetl Frrnd a.tl tllc count\ Rcvenrre Frr.d;
5'2Tltc Nairobi citl'Cotrnty Govcrtllnent shall c'srrr<: that tlrc tra^sferrcrt frrrrcti.rrs are firlly funclcd from the count], IlcvcrrucFrrnd;

5'3 Thc lc'cl of funtling f<rr cerch trirnsfcrrcd funclion sh.ll bc clctermined b1' the National Govcrnment i, co'sult^tiorr *,ith t'ccountl'Govcrnrncnt, l)rrt in an\. casc, the btrdgctary allocation slrall not lre lcss than thc amount last appropriatcd bv thcCourrty Asscmbll, in thc prcceding finirncial 1,eirr;

'l'hcrcft>rc' tlrcsc l)lrN'I rclatcd larvs crcatc th.. Countv Ik:r'cnuc llund anil dircct its managcr.r.rr:rrt an(l instanccs rvlrcn county furtls

rr.t fill urrclcr the gi'crr cxcrlpti.rls. I;r..r lb.vc a,al1'sis, it is tlrcrefor<: cvidcr)t that Nairobi oity ()<>r,crrrrrrc,t has f.llrcsp,nsibiliry ()n 2n)' rcventlc raisctl 
'I.t 

its bchalf includin.q transfcrs u,tlcr thc cquitable sharc. wc rcco.r.rcncl t5at ani, transfcrof monics fronr thc ct>rrntv slrould bt: fronr thc (_t>unty l(evcnuc Iiuntl.

Adhcrcncc to Funding Follorvs Ilunction principlc

in thc c.nsolitlatcd :rcc.rrttt lca'cs r lot .f confusi<.rn .n lrorv thc .thcr scn,iccs rvill bc funclcd. 'l'hc tcn ftrncti.,s incluclc:

Iinsuri,g a.d c,.r<ii.ating tllc l)alticiPati,. ,f c.mmtr.itics end lrcati..s in lg.vcrna.ct: at the 6cal lcvcl a.d assistingctxnmttttitics antl krca(ions tr> tlcvclol.r th<: a<inrirristrative ca1;acit1, for thc cffcctit,c cxercisc of tfc functi.ns arrrl porvcrs a'tl
l)arttctl)atiofl in govcrnancc at thc k>cal lcvcl.
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and l)ublic W,rks; V/atcr, Nat*ral lles'urccs & I.lnvirr>nmcntal (lonscrvation; l)rc-'l)rinrery liducation; l)ublic '\dmirlistrati()n;

Ncrv colrditional (lrant: Iiitrancilrg of citics

(iii) Spcnding lcvels for thc transfcrred functions

.l-hc 
proccss norwithstanditrg thc rmount to bc rvithhcld bl'thc national govcrnmcnt at KIIS' 15'9 llillion sccrns to bc on thc

Irighcr side. Spcnding lcvcls for tlrc four functions ovcr the hst 4 ycars sliow that thc ai]loutrts lravc bcctr lowcr' 'l'ablc 4 shorvs

thc trcnds tiorn thc thrcc dcpartrncnts rhat host thc ft>ur functions. 'l'hc highcst is thc 2019/20 total alkrcation of KIlS 14 3

Billion. Worth noting is that thcrc is a hugc variancc bctrvecn rvhat approved cstirnatcs and actual cxpcnditurcs in Nai(rbi Otlunri"

ls such thc.mounts to bc trrnsfcrrccl should bc bascd on thc acturls:rncl for rvhich the proposcd KES 15'9 billion lvould bc:

orr thc lrighcr side.

Tabh 4: Spetdittg hoelsJor tlte transJinedJ)uriions

Health

and lnfrastructure

etrerS/ alld Natural
resources

deparunents

departntents/total

(i") Conditional Grarrds for Transfcrrcd Functions

(-liven thc scparation of powers princ\rlc irr dcvolved g()vcrnalrcc ancl assignrncnt rlf furlctior.rs undcr Schctlulc llotIr of thc

Constitution, wc ProP()sc thxt thc bill's Secti<>n 4 (3) (a) bc amctrtled to ntakc thc trnnsfcr of thc monics to tlrc national

govcn)mcllt as corrclitiorral qrxllts for thc pcrforntancc of tlrc trausfcrrcd functions' ,\nrcnd thc scction to rcad as follows:

7.585.575-44 6.564.23 6.956.306.31 4.905.7_54.92

4.6A 4.781.86 5.584.lB7.913.012.34 5.605.71

2.39 t.9B2.122.30 1.632.43 2.151.6 r1.17 t.a71.01

74.3414.86 12.6513.43 8.929.639.53 77.0+13.7877.63 8.76

29.40 36.9824.54 33.3433.6534.74 24.8623.952L.O2 29.o925.59
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.5.

1()) ,For 
or.,oidatrc oJ dotbt ulterc tlte trulsJir o[J)utctions is *

'l'his rv.trld bc in linc rvitli '\rtjclc 187 (2) of thc crnstituti.. that lcavcs thc c.,stit,tir>nal rcsJ>.nsibility for thc dclivcq, of t'ctransfcrrctl futrcti<ltt rvith tlrc lc*cl it is assignt:d to ir.r thc f.urth schcclulc <;f tlrc c.,stitution.
(v) Amcndmcnt ro rhc PF-M Act

\\/c pr.posc that givcrr thc c.nfusi.n this has crcatctl, thc l)lrNl ,\ct sccrio, 109 shoultl bc amcndccl tr> rnakc pro'isirns for t'c
;::H::t,:"ralrsfcrrcd 

functions' Spccifically, thc transfcr sh.ulcl [;c as a conrriti.ral gra.t fr.r:r thc g.vcrnment transfcrri'g

H:l:f.:Ij.*t'"" 
havc becn maintaincd cven thorgh thc critcria of how thcy arc sct up anct thc conditions for their use

'l'llcrc arc scvcral conct:rtrs witlt crlnditional grants fir>r:r tlrc rrational govcrnnlcl)t that rcclrrirc arlclrcssing:
a) Iiirst is that tllcrc sct:nl to llc trtl clcar critcria as t. Ir<>rv thcy arc sct u1;. ,\ cl.scr r..k at tl)cm i.riicatcs tlrat t6cy arc t. fecilit;rtc

thc cotu.tty g()vcrntrlcnts.
b) Sccorldly' tltcrc is trtl clariry of tltc c.nclitittrts .f ltorv thc res.urccs arc to bc utilizctr o,cc tlrcy arc at trrc cou.tv lcvcl .r :r clcar

to actualize havc bct:n acconrl;lished.

c.t.pctrsatitllr fi;r uscr fees ft>reg.nc has rcrlraitrcd tltc s:rrnc frrr thc 6 1'cars, a.tl tlris d.cs ..t rcflcct tlrc dcr,and [<rr primar' 
'ealth

carc (lcueralh" thc gr.rvth and tlccli,e in allocati.'s tr> conrlitir>.al grants sccm as arbitrary as tllc cqurtablc share. ,l.his 
makcsrnccliunr-tcrm budgcting at thc cotlnty lcvcl t1.itc cliffictrlt du., tn .,np."dictability is tlrc alkrcation* 

^t 
tlr. p.irrt rv6cn c.tr.tics arcrvorking througlr thcir Oounq.Fiscal Stratcgv l)apcrs.

'l'ablc 5 sh,rvs tlre arkrcations or.cr trrc rast 6 r.cars (i'cltrtrcs 2ozo/21pr.jectr,rrs)
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'l al,k i: (.oulititnrl ( ;iltt.t otvr Pno,l )t) I t )t):l)

9o Increase of
National Treasury

Tot.tl 76.60 17.83 25.5 22.8 23.1

Source: Division of Revcnue Acts and Bills 2015-2020

6. Conditional Grants for construction ofcounty headquartcrs need to bc clarificd

I I.rvcvcr, there is nccd for clariq, on thc critcria uscd to iclcntify tlrc countics '.rnc] tl.rc An1()unt to bc allocatcd to caclr. lrrom thc bill, it is

clcar that tltesc arc still thc 5 cou0tics tlrat rcccivcd a sitililar grant in prcvious ycars. I [orv far ltavc thcir coustluctiotr gouc? '\tr atltrcxurc

of thc sarnc rvill proviclc thc rctluisitc irtti>matiort'

7. f.here is a necd for publicly available information on thc pcrformancc of cach conditional grant from thc national govelnmcnt's

share ofrevenuc to provide ovcrsight on thc execution ofthc grants at thc county lcvcl

]t is notctvorthy that thc rccipicnts ofcr:ndint:rral grants arc rcquircd to strbmit rcPorts, and thus thc tlatiorral trcasury slrtluld ctlsurc that

this pcrfomrancc infonnadon is includcd in DOIL\. Such inforrnation rvould includc; thc arnount of graflts prc\/iously rcceivccl, the status

of fiscal gap, I)ow thcy performed in tcrms of spending ancl lbsorption ovcr thc ycars. 
-l'hc rcports should also rcport on attainmcnt ()f

I<cl' I)crfirnnance Indicatr>rs.

g. public debt, pcnsions and other chargcs of thc consolidatcd fund scrvices arc crorvding out the amount availablc for the

division ofrevcnue and hurting counties allocation

,\s tablc 6 and bclorv shows, scn'icing .f non-tliscreti.narv Cl;S lras bccn grorvinr at a high rirtc and that is lirniting horv ttrtrch is availablc

for allocation t<> devolvctl scn'iccs. wc contmcnd l)arli:rment for halting tlrc grrwtlr in ovcrall cxpcndirurc errd implt>rc You to :rtlclrcss
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that is^ slrarccl bchvccn thc trvo lcvcls of govcrnntcrrt.'Ll,l, 
L: .lo i,t,e o/ tou-tlirritiottn < )ouolilrtL,l l:rnt .\-rn.ttr

Growti in County

7.gtYr

7.

+.ookAverage
3Oo/o 9o/ol3

9.

sorrrce: Btrdgct Revicrv and o.rrook papcrs and Division of Rcven'c Acts (2014-2019)

l'cnsio,s and ottrcr cFS serviccs havc cqtrally growrr, and thcir admi,istratio, is of concer,
I)cnsi.n is a n,n-tliscrcti.nan' obligati.rr rvhich has a bearirg .n tlrc sizc ,f rcvc,uc that is cvcntually sharccl bcnvccrr tlrc lw() lcvcls of

,*. ;3irffi:'f:r,:';l''"'\'sis 
.I go'crnrtrc,t cxPctrditurc .rr Pcrrsi.rrs b*rvcc. 2ol6-2o20i.dicatcs a, i.crcasi.g trxic*or ovcr

l, lt/e 7. ( ) ot t r tltL t / I :i *t t / I ; r, ttct rt 1,. I'tu.t iot, t ti il,rr (). \.

Sourcc: Ilutlgct Statcmcrrts 2016-2020
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10 A mcchanism for ctrshioning citics and rrrban iucas still nceds to bc establishcd

thcir 1;opulati<>ns and arc criticll ccntrcs for cc<>nonric gr()wtl) in thc countrl, aod tlrcir regions.
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2Ot7 /78 453.36 1,486.29 302.00 48tYo l4olt20ta/19 647.57 1,688.49 314.00 520/'t l4o/o
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Nlillion
60,1 69
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Ililliorrs
109.5

lJillions
1 18.7

Ilillions
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11. Significance ofAuditcd Finarrcial Statenrcnts in the division ofrevcnuc should bc rtnderscorcd.

-l'hc DORII 2020 uscs thc20l6/li.\uditetl accounts as the most rcccnt, vct thc ,\uditor Clcncral finalizcd antl submittctl to l)arlianrcnt

reports up tct l;y Z0l1 /18. Wc notc an improvcmcnt in thc usagc of the latcst auditcd lccouflts. i\n xsscssmeut of this proccss for thc

past tirur is as f<rllorvs::

'lilth tl: .lniinl ul . llnril liruttt

Ycar Source Latest Auditcd Accortnt for DORA

2016 Dir ision o[ llcvenuc i\ct 2016

I)crccntagc (o o) of 201 l4 Auditcd and

Revcnrtc i.c. KSh.935,653 Nlilliorrs

Pcrccntagc (qb) of 201 l4 itn<l

Rq'cnuc i.c. l(Sh.935,653 lvlillions

I)crcentagc (9b) of 201

KSh. 1,038,035N,lillions

l5 \uditcd tntl r(:\.(altlc l.c.

2011 I)irision r>fl{ctctrue r\ct 2017

201 8 l)ivision o[ Ilcrctruc Act 2018

2019 l)ilrsi<xr of li.cr-cttttc ,\ct 2019

2020 l)ivision oI Iicvctruc l]ill 2020 Perccntagc ( 
") 

of 2076/17 ;\uditcd and .\pprovcd l(cvcnue i.c. KSh.1,357,698

ii,l illions

Sotrce: Di aision o! Rewnttc Acts/ Bilk

Wc n<rte improvcmcnt and usc of 2016/17.\uditcd and i\pproved rcvc.ue for purposcs of rcvcnuc sharc. llowcvcr, thc 2017/18

au6itcd accou,rs wcrc sllbmittecl to thc National ,\sscnrbll, for approval and shoulcl thus bc thc basis. Naticlnal .\sscn.rbly's cotrtitrucd

delay in debati.g and cor)sidcring ,\uditr>r (]encral Ileports irnpcdes crcdiblc anall'5i5 r>f cquitablc rcvcutre.'l'hc usc of l\ 2017/18

auditccl accoults rvill guarantcc a highcr minimum allocatiort tlrarr using ltY 2O16/17 audited accounts

Wc pr,pose an amcn6ment to tlrc l)ublic Iiinancc Managcrnent ,\ct to rcctify this sittration. 'l'his should bc rvordcd as follows: 'l'he

Nadonal ,\ssemb\, shall withil tlrrcc months aftcr rcceivinr an audit report adopt and approve thc rcPort; Whcrc thc audit rcport is not

adoptecl lnd approved by tlrc National ,\sscmbly within thc thrcc nrouths, it slrall be cicerrrcd as the most rcccnt auditcd accouflts for

purposcs ofdivision of revcnuc.

1,t. Lackof transparency, accountability and meaningful public cngagcmcnt is affecting the division of thc rcvenue process

.\lthoush Parliarnertt [tas crnt:raccd ptrblic participation in thc legislativc proccss and Inadc cftl)rts t()war(ls facihtating public participation,

public cngagcmctrt in the divrsiorl of rcvctruc proccss is 1clt cffcctivc but tr>kcnistic antl incor.rsctluenti:rl in thc ultimatc dccisiotr-nrakirrg
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in tlrc l;utlgct pr()ccss including division of rcvcrrnc J)r()ccss.

I 3' Budgct Transparcncy is critical for thc objccrivc division of revenuc

of sct txrgets.

rcgrtirctncnt t() mcct spccificd tar.gcts, outl)trts or rcsults; onc off-frrnding ()r ovcr a pcn<>d, mat,bc opcn-c.r]erl, likc t6c casc rvit6 I-r\-l.libut rvitlr rct;uircnrcrtts to achicvc spccificd 1:crfrrrrlarrcc ratros, c.ll. clcbt:r1cl rcvcnuc.

oIr pcrfonnance cvalultiotl, therc is a nectl t. cnsurc that tuncls arc traccablc to ar,<;id cloublc fundinganrl blurring of re1>t>rting. Nauonal

l'inally, firrthcr alltrcati.os artcl i.troduction .f co.clitional grants sh.uki bc bascti r>rr past pcr&)rmancc tlata.

1 4 Thc lcasing medical eqtripmelrt rcpaynlcnts allocatiorr amounting to Kshs. 6,205,000,000/- should bc stoppcd and classificd
as odious dcbt on accotlnt of qrrcrics raiscd by thc Auditor Gcneral and Scnatc I.'inancc Committcc,
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<>ption te scalc up hcalth infiastructurc frrrprovision <lfspccializcd nrcdical carc untlcra scvcn-)'car Public l)rivatc l)artrlcrship prrljcct

wortlr I(IIS. 3g billion at Clountv lcvcls. Six rliffcrcnt privatc finns wcrc contrictcd by the national govcrnrnerlt to ccluip two hospitals

pcr courlty anc-l four national rcfcrral hospitals rvitlr tliffcrcnt scts oI mctlical cquipmcnt, ratgirlg fronr thc:rtrc rrlcl Ilrtctrsivc (-arc Linit

(l(-U) rnachi.cs t() rnachirres ft>r offcring rclal dialysis and irnlgirrg scrwiccs. liour ycars into thc proicct 21 additional hospitals rvcrc

incluclccl i, t5c projcct bringing total proiect cost to KliS. 63 bitlion.'l-hc IX)lt Bill 2020 allt>c:rtcs Kshs.6,205,000,000/- for lcnsing

mcdical ccluipmc.t clespitc qucries raiscd by thc OfEcc of tlrc ,\uditor (lcncral and orrgoing iuvcstig'atit>ns by thc Senatc Iiilratrcc atrd

Budgct Oornmittcc.

.\ rcportby the lnsututc frrr Iiconr>nric,\ffairsrrcvicrvingthcoftrcc of thc,\uditt>rGencrxl rcports revcals unlalvtul transactiotrs rcg'arding

the projcct.'l'he study,rcvcals that thc larvfulncss and accuracy of cxpcr.rditurc arnounting to I(shs. 4.57 billion on the leasing of rncdical

equipmcltt project could not be verificd duc to lack of importxnt supportilrg docunlcnts, such as tllc cotrtract, tltc r\ttorrtcy Gcflcral's

lcgal opinion ()n the contract, thc procuretncnt and thc 1>fl>grcss rcports werc n,rt availcd durirrg the audit reviclv Pr()cess ,\dditionalll',

luncrous audit qucries havc bccn raised rcgarding thc r4rcrati<>rraiization and irlrplcrncntation of thc MllS proicct by counw governlne rlts'

'l'6cse i.cludc ilcffectivc a1d unlawful utiliz:rtion of public funds allocatccl to im1>lcnrcrttation of thc N[[iS projcct; violation of thc

bc asccrtainccl rcgarding thc rncdicnl cquipnrcnt dclivcrctl but rcmain itllc or tltosc that havc bccn paid for but not dciivcrctl r

tlrat it rvr>trld mcct tl)c hcalth carc ncccls <>f thc poptrl:rtion, and as such Kcnyan ought not to bc seddled by its dcbt. Instced, thc pcoplc

rcsponsiblc, cornpanics contractcd, and govcrnrncnt offlcials involvcd, ()ught to bc prosccutecl for thcir actions or inaction It shoulcl bc

classifiecl as odious dcbt bccausc it rvas contractccl and spent asainst r>r rr()t in rhc intcrcsts ofthc Peoplc ofl(cnfa, without thcir conscnt,

end rvith firll awarcncss of tlrc govcrnrnent.
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AI]OU"I''I'I IE TIIREE OITGANIZA'I'IONS:

Ahout I(IPAI(

lior nrorc dt:tlils contact cco(4icpak.com or hillar]..onnrr.ri@icp:rk.conr

About Interrrational Budgct Partncrship Kcnya (IBpK)

c()rltact at IIll)K is l)r. Abrallanr ltugo Nluritr, Ir)rnail:uru.sr,(Aintcrnati()nall)uclgct.()r!, I)honc: 07214310g3

About thc Institutc for Social Accountability (1,ISA)

c()rrtact at'l'ls1\ is Nls. v/anjir. (iik.,1'o, [i,rail: rvanjiru..qikony.(@tisa..r.kc l)h..c:....
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April 2020

Clerk of the Senate/ SecretarY,

Parliamentary Service Commission,

P.O. Box 41842-00100, Nairobi,

Dear Clerk,

RE: Submission: The Division of Revenue Bill (National Assembly Bills No' 3 of 20201

ln response to invitation for submissions to the subject, open Governance lnstitute (oGl) Kenya wishes to

present the following comments and input on the bill. We have the following comments and reflections

on the bill.

The basis for freezing county revenue growth in 2o2ol2L is contradictory:

a. That, paragraph eight (8) discusses potential revenue underperformance as a basis for

denying county governments increase in revenue, however, that is contradicted by paragraph

14 which estimates revenue growth of Ksh' 89'8 billion'

b. That, by county governments not, directly or indirectly, receiving a share of loans borrowed

by National Government, at least not according to the bill, renders paragraph (7) (e)

unreasonable basis for denying county governments additional revenue in 2O2O/27'

According to this paragraph, any increase in revenue in 2020/2L will be applied for the

repayment for debt and Pensions.

c. That, paragraph nine (9) punishes county governments for not having been affected by

shortfalls in national revenue in the past. ln light of lack of properly costed county and national

functions to determine the actual budgetary requirements for respective functions' and that

county governments receives just a under third of the nationally raised revenue is

unreasonable factor for denying county government an increase in its revenue'

2. The bill must take the following factors into account:

That, county governments incur incremental cost annually as a result of various factors

including inflation rates. Over the last five years, the inflation rate as averaged 65% and

expected to stand al 5.o2%in2O21-. That, means budgets for county governments for the

coming year must, at least, provide for that inflation'

That, county governments have registered an average of 12o/o increase in personnel

emoluments (PE) since 2oL6/17. Using expenditure base of 2ol8/19 of Ksh. L62'77 billion

according to Controller of Budget (coB), county governments will require Ksh' 185 billion for

z}Lg/2}for PE costs, and subsequently an increase of Ksh' 22 billion, representing Ksh- 207

billion in 2O2O/21'.

That, public servants are entitled lo 1.5% annual salary increment' Using the estimated cost

for personnel emolument sfor 2o2o/21 at Ksh. 207 billion, 47 county governments will require

Ksh. 3 billion for salary increments bringing the budget to Ksh. 210.3 billion'

1

b.

c.

EI www.ogikenyo.org fl into@"sikenyo.ors
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d' That, county governments receiving smaller portions of equitable share and low osR, have in
the past had tight budgets, struggled to meet the requirements of public Finance
Management (PFM) Act 201-2 on budget ration of 30:70 for development to recurrent budget
vote shares. Thus, maintaining the revenue share means forthe costs outlined in (a), (b) and
(c), county governments will be forced to secure such costs from development votes, thus
technically violating the pFM provisions.

3. on the basis of the above factors, we recommend the folrowing:
a' That, senate having extensively discussed and questioned the decision that led to Leasing of

Medical Equipment agreement that has since bind county governments, albeit the devolved
units having not been consulted on the same, and Senate being the guardian to the devolved
system of government, the institution of the Senate has an opportunity to offer leadership.
The cost of Leasing Medical Equipment must be borne by national government therefore
increasing the portion of the sharable revenue available to county governments by Ksh. 6.2
billion.

b' That, to cushion county governments against cost pressure on her recurrent budget votes and
subsequently, ensure that county government meet the minimurn legal requirements of
30:70 ratio of development and recurrent votes, the portion of the sharable revenue available
to counties must, at least increas e by !2%, raising the share of sharable revenue available to
counties to Ksh' 354.5 billion from current financialyear's share of Ksh. 316.5 billion.

open Governance lnstitute (oGl) Kenya will be available to discuss and clarify any of these
recommendations. Please contact our Executive Director via skype @kironotc or phone +254723 757
574 or email kipronotc@gmail.com

Sincerely

Timothy Kiprono

Executive Director

Open Governance lnstitute

www.oc; ikenyo. or <y info(rr)ogikerrycr. or.cl I
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MEMORANDUM ON THE DIV]SION OF REVENUE 2O2O

while RECoGNIZING the ospirotions of oll Kenyons for o government bosed on the essentiol volues of humon rights,equolify' freedom, ciemocrocy, socioljustice ond the rule of low ond in further coNslDERATloN of Article 5 (2) thotgovernments of the nolionol ond county levels ore distincl; EXPERTISE GtoBAL coNsutTlNG LTD (EGCL) herebysubmits ils memorondum to the NotionolAssembly Budget ond Appropriotion committee on lhe obove mentionedBiil.

se EGCL propos

Equolizotion Fund
edule 4 on ed

the fund.
6.Tbillion

disbursed directly in lhe
form of o conditionql gront
to lhe offected counties os
guided by the
morginolizotion policy
developed by the
Commission on Revenue
Allocotion. This is os per the
High Court judgement
issued on l2rh November
2019 on the oppropriotion
of ihe Fund.

2. The ollocotion should not
be opproprioted by the
nolionol government until
the High Court judgement
ond recommendotion on
the need 1o prepore new
odministrotion guidelines
ore qdhered io. The

bei. The e the n
2014/15 FY 1o 2Ot9/2OFy the
Equolizoiion Fund hos been
opproved for on ollocotion
cumulotive of Ksh.33.Sbillion.

This ollocotion hos direcfly been
opproprioted by the Notionol
Government through the Notionol
Treosury. Considering the inslrumeni
of odministrotion which wos the
odminisirotion guidelines hove been
declored unconstitutionol by the
High Court in November 2019, ii is
importont to undertoke o speciol
oudit on the projects implemented
using lhe Ksh 33.5 billion before the
Fund is disbursed to the Counlies os
directed by the Courl.
XX
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4 on Noirobi
City Counly Equitoble
shore to coter for
lronsferred functions

3 | Page

Courl declored the currenl
guidelines on odministrotion
of the Fund
unconstitution ol.

3. Porlioment should urgentlY
instilute o speciol oudii
lhrough lhe office of lhe
Auditor Generol to review
the expenditures
ossociqted with the Fund.

The Constitution under Article 224
emphosizes thot it is on the bosis
of the Division of Revenue Bill
possed by Porlioment under
Arlicle 218 thot eoch county
governmenl sholl prepore qnd
odopt its own onnuol budget
ond oppropriotion Bill. lf the
Nolionol Governmeni reloins the
County's equitoble shore of
revenue then the Counly connol
budget ond opprove its

oppropriolion Bill on the l0
remoining functions. Without
fiscol outonomy then there is no
well funclioning County.

u Additionolly Article 219 of the
Constitution emphosizes ihot o
county's shore of revenue roised
by the notionol governmenl sholl
be trqnsfened to the counly
withoul undue deloy ond without
deduction, except when the
tronsfer hos been slopped under

l. The Noirobi City CountY
Equitoble shore of
ollocolion should direcllY
be disbursed to the
Couniy's Revenue Fund
occount withoul ony
deduction os mondoted bY
the constitution.

2. Appropriotion for the
tronsferred functions to be
done through the CountY's
budget ond ApProPriotion
Act possed by the CountY
Assenrbly os mondoled bY
ihe Constitutlon ond the
PFM Act 20 1 2.

3. Allocoiions for .the

implementotion of the
trqnsfened functions should
directly be disbursed
through the CounlY
Revenue Fund Account 1o

the Noirobi MetroPoliton
Services.

Ksh.lS.gbillion provided for
exclusion from the lotol
counties' equitoble shore of
revenues. Amount to be
retoined in the consolidoled
fund 1o meet porl of the cost
of the functions tronsferred io
the notionol government.



225. ll is very
County's funds were nol slopped
tolher f unctions were
constitutionolly lronsferred from
one level of governmenl lo the
olher os guided under Article 187
of lhe Conslitution.

3. Thirdly Article 207 of the
Consiituiion requires thot oll
monies roised by or on beholf of
o county government sholl be
deposited wilhin qn estoblished
Revenue Fund Accounl hence
lhe cose in poinl in this contexl.
There is no justificoiion
whotsoever for lhe relenlion of
Noirobi City's equiloble

ol the notionolSchedule 4 on lhe
Gronl towords level S
hospilols

Ksh
support of lhe level 5 hospitols

Expond trre oltocEtionE-tfre -
oddilionol gozeiled level 5
hospiiols.

The Allocotion hos-onsistEiliy-irrce
2014/15 hos torgeted il focilities
without considerotion of newly
gozetted Level 5 focililies such os
lhe Bungomo Level 5 Hospitol. There
is need for new considerolion into
the funding
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