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I'ItI]I,IMINAIIIF],S

Establishmcnt and Mandatc of thc Committce

1'hc Standing Committee on Justice, l.cgal Affairs and lluman Rights is establishcd undcr thc

Standing Ordcrs ol- the Senatc and is mandalcd 'to consider all matters relating to

conslitutional affair.s, the organization and adminislralion oJ' lmtt and juslice, elections,

promotion of principles of leadership, ethics, and integrily; dgreements, lrealies and
convenlions; and implemenlation of rhe provisions of the Conslilution on huntan rights.

Mcmbcrship of thc Committcc

'l'hc Committcc is compriscd of -
l) Sen. Wakili IIillary Kiprotich Sigci, MI'>

2) Scn. Raphacl Chimcra Mwinzagu, MP

3) Sen. Fatuma Adan Dullo, CIIS, MP
4) Scn. William Chcptumo Kipkiror, CBS, MP
5) Scn. Ilamida Kibwana, MP

6) Scn. Cathcrine Muycka Mumma, MP
7) Sen. Veronica W. Maina, MP

8) Scn. Karcn Njcri Nyamu, MP

9) Scn. Andrcw Omtatah Okoiti, MP

- Chairpcrson
- Vice-Chairpcrson

- Mcmbcr
- Mcmbcr
- Member

- Member
- Mcmbcr
- Membcr
- Mcmbcr

I

Minutes of thc Committee in considcring the Conflict of Intercst Bill,2023 (National

Asscmbly Bills No. 12 of 2023) are attachcd to this Report as Annex I .
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FOREWORD BY TIIE CHAIRPERSON

Ilon. Spcaker,

IIon. Spcakcr

'Ihe Bill seeks to rcpeal the Public Officcr Ilthics Act, of 2003 and put inlPlacc a

framework for the managemcnt of conflict of intercst in the performance { Public
duties. Thc Ethics and Anti-Corruption Commission and othcr State organs ifluding
committees of Parliament and county assemblics responsible for the {rics of
menibers, the Public Scrvice Commission and the Judicial Scrvice Commissfn shall

be responsible for the administration of the Act. I

llon. Spcakcr

(iv)

I-Ionotnablc Scnators, the Conflict of Interest Btll,2023 (National Assembly pill l',1o.

l2 of 2023) was sponsorcd by the Lcadcr of Majority Party in the National A$embly
and published on 3'd April, 2023. 'l'he Bill was passcd by the National Assem{y. with
amendments, on 30th Novembcr, 2023 and refcrred to thc Senate for considcftion in
accotdancc with Article I 10 of the Constitution. The Bill was read a first tinf in thc

Senats on Wednesday, 14G February,2024 and committed to the Standing Cofnmittcc
on Justicc, Legal Affairs and I Iuman Rights for consideration for consideratiorf

Pursruant to Article l18 of the Constitution and Standing Ordcr 145 (5) of thf Senatc

Standing Orders, the Committee undertook public participation on the Bill In that

regard, the Committce publishcd an advertisement in thc Daily Nation and londard
newspapers on lrriday, l6th February,2024 rnviting members of the public tf submit

written memoranda to the Committee on the llill. Additionally, the Commftce sent

invitations to kcy stakeholders inviting thcm to submit their commcnts on the 

f 
ill.

'l'he Committec reccived written mcmoranda from the Ethics and Anti-Cfrruption
Codrhission (IIACC), thc National Policc Service Commission (NPSC), the Jeachcrs
Scniice Commission (TSC), the County Assemblies l;orum (CAF), the fnion of
Kenya Civil Scrvants (UKCS), the Kenya Law Reform Commission (KL[.C), the

Institute of Certified Secrctaries (ICS), the Council of County Govemors ({pG), ttre
Sal4ries and Remuneration Commission (SRC), the 1-ransparency Intcmfional -
Kerrya (TI), the Office of the Prime Cabinet Secretary (OPCS), the Publi{ Scrvice

Corpmission (PSC), the Parliamentary Scrvice Commission (PSCI), 'l'he

Judlciary,and the Office of the Attorney-Gcneral (AG) on thc Bill uftich thc

Committec considercd in the prcparation of this report. I

u1)



for fundamental asPe

proposed amendment

that have taken place

p

I wish to thank the Offices of the Speaker and the Clerk of th

technical support accorded to the Committee during the exten

The Committee wishes to thank the Stakeholders for thei

comments that greatly enriched our consideration on the Bill'

ee concurred with majority stakeholders and observed that while the B I seeks to

e Public Officers and Ethics Act, 2003, it does not adequately speak to d provide

cts of the Ethics spelt out in the Public Officers Ethics Act, 003. The

s in this report are a product ofextensive deliberations and ultations

to ensure that we have a good law in place that will stand te f time

Hon. S ea

e Senate for the lo stical and

sive consideration f the Bill
r extenslve su sions and

Finally, I wish to express my sincere gratitude and appreciation to the Hono

of the ommittee and the members of the Secretariat who made useful contributi

the preparation and production ofthis report

Hon. Speaker,

of the Depanmental Committee on Justice Legal Affairs and Human Ri ts Affairs;

ant to Senate Standing Orders Standing Order 148 (1) present the R rt of the

Standing committee on Justice, Legal Affairs and Human Rights on the confli of Interest

BilJ,2023 'ational Assembly Bill N_o. 12 of 2023)

Q-1.o3
Signed Date

Committ

repeal th

On behalf

and pursu

CHAI

ker,

Senators

towards

AND
SEN. WAKILI HILLARY KIPROTICH SIGEI, MP

ERSON, STANDING COMMITTEE ON JUSTICE' LEGAL AFF

HUMAN RIGHTS.
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ADOPTION OF THE REPORT OF THE STANDING COMMITTEE ON JUSTICE,
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l.l Introduction

l. The Conflict of Intcrcst lBill.,2023 (I{arional Assembly Bill No. l2 of 202

published on 3'd April, 2023. 'l'he Ilill was passed by the National As
sponsored by thc Leadcr of Majority Party in the National Assemb

was

and

blv,

with amendments, on 30th November, 2023. A copy of the Bilt as passcd y thc

National Asscmbly and refcrrcd to thc Senate is attached to this Report as Appe 2

1.2 C)b cct of thc llill

3 'l'hc Conflict of Intcrcst llill,,2023 (National Assentbly llill No. l2 of 2023)

rcpeal thc l)ublic Olficcr llthics Act, of 2003 and put in placc a framcwor

1.3 Conscquence of the Bill

4. 'l'he Bill sccks to rcpcal the Public Olficcr Ilthics Act, of 2003 and put in
framcwork lor the managcmcnt of conflict of intcrest in the performance o

adoption of the ncw Constitution which restructured governance and int

der/olvcd systcm ol govcrnance. 'l'hc law as currently is does not address d

system o[govcrnance.'l'hc I]ill addresscs this by bringing on board devolved

of governancc including conferring responsibilities on devolved entities on

conflict of intercst.

managcmcnt of conflict of intcrest in thc pcrlormance ol public duties. Thc E s and

Anti-Corruption Commission and other Statc organs including commi sof
Parliamcnt and county asscmblics rcsponsiblc for the ethics of members, the

Servicc Commission and thc Judicial Scrvicc Commission shall be rcsponsible
administration ol thc Act.

ks to
r thc

r thc

lacc a
public

lorc
uccd

olvcd

vstcm

attcrs

duties. Mattcrs thc Bill providcs including conflict of interest and declarat ns by

public officcrs arc providcd for undcr the Public Officcrs Ethics Act, Anti-Co ptlon

and Economic Crimcs nct and thc l-eadcrship and Integrity Act. This Bill br

lhese provision undcr one law.

5. Additionally, thc Public Officer Ethics Act was enacted in the year 2003

gs all

1.4 Ovcrvicw of thc llill

CIIAPTI.]R ONE: INTRODUCTION

2. Pursuant to Article ll0(4) of the Constitution, the Bill was transmifted to thepenate

where it was read a First Timc on Wednesday,l4th February,2024,and thereafer the

Bill stood committed to the Standing Committee on Justice, Legal Affairs and tuman
Rights for considcration. A copy of the Message from the National Aslembly

conveying the Bill to the Senate is attached. Appendk 3 I



6. 'l'he Bill contains fifty one (5 l) clauses arranged into Seven parts and three schedules.

Part I of thc Uill provides lor the preliminary mafters including interprctations,

objective and application ofthe Bill. The objective of the Bill is set out under clause 3,

which is to providc for thc management of conflict of interest in the performance of
olficial duties. In this rcgard, the Bill seeks to -

a

b)

c

promotc objcctivity and impartiality in official decision making;

ensurc that the intcgrity of decision makers is not compromised by privatc

intcrests;

cnhance integrity ofand public confidence in the delivery ofpublic services;

provide a framework for thc rcgulation and management of conflict betwecn

public interest and private interest;

cnhancc accountability to the public for decisions made;

promotc sclflcss scrvice by public officcrs; and

providc an institutional framcwork for the management of conflict of interest.

d)

c)

0
c)

7. Part II o[thc l]ill providcs for thc administration of the Act which is vested on the

Irthics and Anti-Corruption Commission (llACC). Clausc 6 of the Bill sets out thc

lunctions ol- llACC, which includc -

a)

b)

c)

ovcrsccing thc managcmcnt of conflict of interest for all public officers;
dcvcloping an cffcctivc system for reporting violation of the Act;
promoling bcst practices and dcveloping standards and guidelines for thc
managcmcnt of conflict of intcrcst;

rccciving and processing rcquests rclated to the management of conflict of
intcrest;

conducting inquiries on matters of conflict of interest and making
recommcndations to thc relevant bodies; and

instituting procecdings for forfciture of undeclared or unexplained assets.

d)

c)

8. Part III of thc llill sets out situations that amount to conflict of interest and imposcs

obligations on public officcrs to avoid situations that would result in conflict ol
intcrcst. Situations whcrc conflict of intcrest may arise include participation in

proceedings bcfore Parliament or a county assembly, prcferential treatment, use of
official information, undue influence, oflers of outside employment, acceptance of
gifts, recruitmcnt and public collcctions. Public officers are prohibited from engaging

in activitics that would cause a conflict betwcen private interests and public interest.
'l'he part also crcatcs offenccs lor cngaging in prohibited activities that result in

conflict of intcrcst or for lailing to declare situations where private interests conflict
with or are likcly to conflict with public interests.

9. Part IV of thc Bill provides for compliance measures. lt sets out the steps that a public
officcr should takc in situations wherc the public ofI'icer's private interests conflict or

r)

2



are likcly to conflict with public intercsts.'l'he steps includc recusal, and dccl

incomc, asscts and liabilities by public officcrs and divestiturc.

tion of

l0.PART V of the llill provides for the lodging of complaints and c ducl o I'

investigations. lt scts out thc procedure for reporting any violation of the Act EACC
public

and a
and to reporting authoritics. It also providcs for suspcnsion from officc wh

officer is under investigations and stipulates the steps to bc taken by [)A
reporting cntity upon thc conclusion of invcstigations.

I L PART VI provides for misccllaneous provisions that providc for thc gcncr penalty,

confidcntiality, protcction for pcrsons making disclosure, thc filing of rns by

reporting entitics, and the power of thc Attorncy-Gcncral to makc regulations

12. PART VII of thc llitl providcs for repcal, savings and transitional pro sions. It
provides lor the rcpcal of the Public Officcrs Uthics Act and con ucntial

amendmcnts to the Lcadership and Intcgrity Act, thc Ilthics and Anti
Commission Act, and the Anti-Corruption and llconomic Crimes Act.

rruptron
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CIIAIITI.IR ]'WO: l'UBl,IC PARTICIT'ATION ON TIII.I BILL

2.0 Introduction

13. 'l-he Conflict of Intercst Bill,2023 (National Assembly Bill No. l2 of 2023)

the Standing Committcc on Justicc, Lcgal Affairs and Iluman Rights for consi

A copy of the Mcssage from thc National Assembly convcying thc Bill to thc

attached. Appendix 3.

Standing Order 145 (5) ofthe Scnatc Standing Orders proccedcd to unde(ak
participation on thc ll ilt.

Standard ncwspapers on lrriday l6th l;cbruary, 2024 inviting mcmbers of thc

submit writtcn mcmoranda on thc Bill. A copy olthc advcrtiscmcnt is anncx

Reporl as Appendk 4.

16. Additionally, thc Committee sent invitations to kcy stakcholdcrs inviting
submit their comments on the Bill.

17. In responsc to thc advc(iscment and invitation, the Committce rcceivcd

submissions from fourtcen Stakcholdcrs which arc -

a) Thc Ethics and Anti-Corruption Commission (tiACC);
b) 'l'he National Policc Service Commission (NPSC);
c) Thc Teachers Service Commission (TSC);
d) l-hc County Assemblics Irorum (CAIr);
e) Union of Kcnya Civil Scrvants (UKCS);
f) Kenya [,aw Rcform Commission (KLRC);
g) Institutc of Ccrtificd Sccrctarics (lCS);
h) ]'he Council of County Governors (CoC);
i) 'l'hc Salaries and Rcmuncration Commission (SRC);
j) T'ransparency Intcrnational - Kcnya (Tl);
k) Office of thc Primc Cabinct Sccretary (OPCS);
l) 'l'he Public Servicc Commission (PSC);

m) Thc Teachers Service Commission (TSC)
n) Thc Office of the Attorncy Gcneral.
o) The Judiciary

18. Copies of thc said subrnissions arc attached as Appendix 5(a) to 5(n), with a

thereon in the form of a matrix attachcd as Appendix 6.

'fime on Wedncsday, l4th l:ebruary, 2024 and thcrcaftcr thc Bill stood com cd to
a Ir irst

ation

atc ls

public

blic to
to this

cm to

r r tlcn

mmarv

14.'l'he Committec pursuant to thc provisions of Articlc ll8 of the Constitut n and

15. In this regard, thc Committee published an advcrtiscment in the Daily Na n and

4



19. 'l'hc Committcc procceded to consider thc Ilill, together with thc stakeholdcr

submissions reccivcd thercon.

2.1 Overvicw of Stakeholder submissions on the Bill

20. llclow is a summary of thc stakcholdcr submissions on thc Thc Conflict of Interest

lrill,2023 (National Assembly Rill No. 12 of 2023) togcthcr with consideration by thc

Committcc.

Clausc 1.

21.]'SC submittcd that the titlc of thc Bill bc amcnded to rctain thc title Public Officcrs

Ilthics Act so as to capture othcr aspccts pf cthics expected ofa public officer.

'l'he Committee disagree with the proposal noting that thc Bill specifically addrcsses

conflict of intercst and that other provisions touching on ethics have bcen providcd for

in other laws such the t,eadcrship and Intcgrity Act and the Anti-Corruption and

llconomic Crimcs Act.

Clausc 2
22.CAl: and ICS proposcd that the definition of "conflict of intercst" bc rcvicwed. CAIr

was of thc view that rcvicwing it will providc a clear and consistcnt understanding ol
the concept, while ICS observcd that thc revicw will complcmcnt scction 8 which

providc for acts that may amount to a conflict of intcrest. 'l'he Judiciary on its part

proposed that thc usc of the term "public official" in thc definition of "conflict of
intcrcst" bc replaced with "public officer" so as to bc in linc with Articlc 260 of thc

Constitution.

'l'hc Committcc obscrved that "conflict of intercst" has bcen adcquatcly dcfincd and

furthcr claboratcly providcd for undcr Part ofthc Bill.

23. CAIr and'l'l proposcd the inclusion of thc dcfinition of "whistleblowcr". Providing lor

such a dcfinition will enhances the ovcrall cfficacy ol'the lcgislation as well as scrving

as a loundational clcment to the provisions outlincd in clausc 54 that address thc

protcction of individuals making disclosurcs.

'l-hc Committcc obscrved that thc word whistleblower has only bcen used once in thc

Ilill, undcr clause 45 of thc Bill in rclcrcnce to a law providing lor whistleblower. As a

rcsult, delining the word will not servc any meaningful purposc.

5



It was notcd that llill has defincd "public officcr" in line with thc Constitution

dcfinition encompasscs a State officcr.

24. CoG submitted that thc term "State officcr" bc defined in line with the definitio
the Constitution to ensure clarity.

l-hc Committcc obscrvcd that gainful employment has bcen adcquatcly dcfi
providcd for in thc llill and that thc definition of "rcporting cntity" includcs

organ" which undcr Article 260 of the Constitution includes consti

comm issions.

Clause -J

26. CnF proposcd that clausc 3(2)(a) bc rcvicwcd so as to enhancc clarity and

application and align with language used in other parts of thc llill c.g. in clau

l0(l), l2(l). Additionally, it was proposcd that clause 3(2Xc) be rcvicwcd in
align it to Article 73( I ) of the Constitution on Rcsponsibilities ol' lcadcrs

Article 75(l) on conduct ofStatc officc.

Whcrcas thc Committce agrced with thc proposal to rcview clausc 3(2)(c)

align it to the Constitution, thc Committee obscrved that the clarity soug

addresscd by rcvicwing clausc 3(2)(c) has alrcady becn addrcsscd under cla

which has providcd that thc conflict of intcrest sought to bc managed is in rc
the dischargc olofficial duties.

Aause 6

27. PSC * proposed that clausc 6(a) be amendcd to providc that EACC shall pcr

function in liaison with rcsponsiblc commissions and reporting cntitics. 'l'

allow bodies exercising disciplinary control over public officers to continue o

thc managcment of conflict of intcrest of thcir officcrs.

The Committce notcd that in thc pcrformancc of its functions, EACC

neccssity collaborate with rcporting cntitics and rcsponsiblc commissions

havc various rolcs undcr the Bill in managing conllict ol'intercst.

undcr

and
"Sta1c

tional

opc ol
s 8(a),

der to

p, and

as to

to be

c 3(l)
tion to

rm thc

sisto

as of
o also
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25. TSC proposed that gainful employmcnt should refcr to steady allowance arisin{out of
steady cmployment mcaning the cmployce will have steady work and paynfcnt to

allow self-sufficiency. This is because the tcrm as currently defined is narrfw and

restrictive. Additionally, it was submitted that therc is need to includc Constiftional
Commissions as part of "reporting entity" to encompass Articlc 248 Commissiof s.



28. IIACC proposcd that the lunction by EACC to institutc proceedings for forfeiture ol
unclaimcd or uncxplained asscts which was providcd in the original Ilill be reinstatcd.
'l'his is because in enforcing provisions on declaration of income, assets and liabilitics

undcr l)art lV of the llill, IIACC noted that it may come across cases of undeclared

asscts hence thc need for florfeiturc. On thc othcr hand, thc Judiciary proposcd that thc

clausc bc rcviewcd to provide that thc functions of I'IACC undcr thc Bill are in addition

to rhc of IIACC undcr Article 252 of thc Constitution and I I of the Anti-Corruption

and llconomic Crimes Act.

'l'hc Committee observed that whercas there could be instanccs rcquiring forfeiture of
undeclared asscts, forfciturc of such assets has been elaboratcly providcd for undcr thc

Anti-Corruption and Economic Crimes Act. On the proposal by the Judiciary, thc

Commiltee notcd that a State organ can bc given furthcr functions through legislation

as long as the functions arc analogous or auxiliary to thc main functions of thc Statc

organ.

29. llncc proposcd the rcinstatcmcnt of the powcr by IIACC to summon witncsses as was

providcd in the original Bill. It was noted that whercas EACC may have such powcrs

undcr othcr laws such as ACIICA, it is necessary for the powers in the Conflict of
Interest law be sclf-implemcnting.

30. PSC* on its pa( submittcd that it should not be lcft to thc discretion o[ EACC to

dclcgatc a function that is performed by a rcsponsiblc commission in clause 3lA as

currently providcd for under clause 7(c).

'l'he Commiltcc notcd that the power to invcstigate necessarily encompasses thc powcr

to invite/summon witncsses. As rcgards delcgation by IiACC, the functions and

powcrs that tiACC can dclcgatc as providcd for undcr clausc 7(c) are the functions and

powers within thc provincc of the IIACC and that it cannot delcgate a function to bc

pcrlormcd by anothcr govcrnmcnt entity.

31. lincc proposcd that the original provision bc reinstatcd. 'I'hey wcrc of thc vicw that

thc currcnt provision is narrow in scopc contrary to thc spirit of thc llill. 1'he original

provision includcd potcntial conflict of interest that may arisc in thc future and conflict

situations which arc not ncccssarily criminal in nature but require management.

7

Cluuse 7

Cluuse I

32.'l'SC on its part proposed that conflict of interest be dcfined in the preamblc, thc word

'pcrccption' in clausc 8(b) bc dcleted as it is subjcct to abusc, and that clause 8(c) bc

rcdrafted as it is anticipatory.

a



'l'hc Committce notcd that thc provision as amendcd by thc National Ass bly is

Clause 9

33. CAF and TSC submittcd that clausc 9(lXb) bc reviewcd in ordcr to providc c ity on

clearer that the original provision. With respcct subm issions by -f SC, it was n

the submissions relatcd to provisions which wcrc contained in thc original

were delctcd by the National Assembly.

who a public olficer should rcporVdisclose relcvant dctails/information t

cnsures accountability.

have becn adcquatcly providcd lor in thc tlill, in particular undcr Part I

provides for compliancc mcasurcs.

Clause l2

34. IIACC proposed that clausc l2(3) be delctcd for thc rcason that thc provisio

public officers from criminal or civil proceedings if any action is done in go

What amounts to good laith has not bccn dcfincd thcrcby rcndcring thc p

inoperablc as the de lencc of good laith becomes absolutc. Additionally, CoG

that "good faith" be defined so as to avoid diffcring interprctations.

'l'he Committcc notcd that therc could bc instances whcrc a public officcr m

spccial considcration or treatmcnt in good faith. Such actions should not bc p

With regard to thc nccd to dcfinc "good faith" it was noted that, unlcss

intcntion is intcnded, words arc assigncd thcir ordinary unlcss a contrary int

intendcd. In thc prescnt case, no contrary intcntion is intended to warrant defi

term.

Cluuse I3

35. NPSC proposcd that clause l3(l) bc revicwed so as to bc clear that thc rn

another person bcing rcfcrred to is a privatc interest. 'fhis is bccause in

general term and thc interest sought to be rcgulatcd are "private intercsts".

'fhe Committcc agrec with thc submissions and rcsolvcd to rcvicw the cl

clarity purposcs.

d that

ll and

which

which

ields

laith.
vision
poscd
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Cluuse l5

36. NPSC proposcd that clause 15( l) be delctcd or rcvicwed so as to providc that

disclosure should be done once oller of outsidc employmcnt has bcen reccivcd. NPS

was of thc view that receipt of an offbr docs not indicate any action/omission in thc

conduct ofthc public officcr to act lor privatc interests and could bc unsolicitcd.

-[he Committee agreed with the proposal by NPSC and noted that indeed oflers by

thcmselves do not amount to or posc potential for conflict of interest breach on the part

ofa public officer.
Clause 16

37.'l'hc Judiciary submittcd that it is necessary to indicatc "prcscribcd where" in clausc

l6(2Xd) so as to avoid ambiguity.

'l'hc Committee noted that when a law uses thc word "prcscribcd" it mcans as providcd

for undcr rcgulations. 'l'hcrefore, thcrc is no nccd to sct out whcrc such mattcrs will be

prcscribed.

Cluuse l7

38.'l'SC proposcd that clausc l7(b) bc amendcd and clarify on whcthcr gifts rcfcrred to
arc gifts to cntity's employees. 'l'hc justification is to avoid abusc ol the provision and

harassment of public olficers.

'l'hc Committcc notcd that thc clause is clcar and that thc gifts bcing refcrrcd to arc

gilts givcn to public officcrs, whcthcr working with thc cntity or any othcr public

cntity.

Cluuse l8

39. 'fSC proposcd that clausc l8( l) bc redraftcd as it criminalizcs all complcmcntary

trcatmenl. Also, clausc l8(2) is open-endcd and should be expounded lurther by

providing clcar paramcters on what cxceptional circumstanccs cntail.

'l'hc Committcc disagrccd with submissions by TSC and noted that thc provision does

not criminalizc all complcmentary treatmcnt and that cxceptional circumstanccs will
bc furthcr claborated through rcgulations to be madc in accordance with clausc

a8(2)(a).

9



Cluuse 19

40. NPSC proposcd that the word "bencficiary" in clausc l9(l) be dele 'l'hc

justification for thc proposal is that thc inclusion of "bcncficiary" in the pro lon ls

against Articlcs 27(3) & (4) and 40 of thc Constitution on thc right to omlc
pcrtyopportunitics and property, and that public officcrs havc thc right to acquire

which includes stakes in company shares in which bcncficial intcrest arc decl

law.

blc in

41.l'SC proposed that clause l9 bc amendcd and situations of usc ol proxies

spousc and childrcn be addressed. 1'hc justilication lor thc proposal is to avoi

of thc provision by public officers and protcct thc sanctity of thc PPDA.

42.|:,ACC on its part was of the vicw that there is nccd for consensus as to whethe

officers should be barred from trading with thc Govcrnment and not just thc em

l'hc Committcc in agrccing with the proposal by thc NPSC notcd that barring

ofllccr from bcing a party to any contract with thc cmploycr suffices

extending it to being a beneficiary is too onerous. Additionally, the llill has el

providcd for disclosures of conflict of intercst as wcll as acquisitions of in
partncrships and private companies.

Clausc 20

43. CAF proposed that clausc 20( l) be revicwcd so as to providc lor conflict of
arising in situations whcrc a public officcr holds sharcs or intcrcsts in priv

entities, eithcr dircctly or indirectly.

l'hc Committec disagreed with the submission by CAIi and noted that prov

clear.

altcmativc "pcrsonal staff ' bc defincd. 'l'hc justification for thc proposal was t

staff should be appointed competitivcly as pcr thc valucs and principles o

scrvicc sct out under Articles 232(l)(g), (h), (i) and 232(2) of the Constitution.

45 OPCS proposcd that provisions bc providcd with rcspcct to appointmcnt of
and staff ol State Corporations. 1'he justilication lbr thc proposal is t
Corporations havc cxperienccd conflicts rclating to thc rccruitmcnt ol CIIO

stalf mcmbcrs and rcspcctive Boards and thc proposals will providc a solution

con fl icts.
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46. LJKCS proposcd that provision be addcd providing that rccruitment must bc

undcrtakcn on thc basis of fair competition and mcrit, rcprcscnting Kenya's diversc

communitics, adcquatc and equal oppo(unitics to all gcndcr, youths, membcrs of all

cthnic groups, pcrsons with disabilitics and minoritics. Additionally, clause 21(2)(b)

should provide penalty for violation.

'l'hc Comrnittec disagreed with the submissions by thc stakeholders for the reason that

both thc Constitution and relevant laws providing lbr thc cmployment staff providc for

thc rcquircmcnts for pcrsons to bc appointcd into positions as well as other relevant

considcrations to bc takcn into account.

On thc issue to include a penalty in clausc 2l(2)(b), thc Committec notcd that clause

43 has providcd for general applicable to all offbnccs whcrc pcnalty has not bccn

spccificd.

Clause 23

47.'l'SC proposcd that thc usc of thc word 'incompatiblc' in clausc 23(l) (a) bc amcndcd

on grounds of bcing vague. Morcovcr, it addcd that clausc 23(2) be cxpandcd in scopc

to bring out what is acccptable and what is prohibitcd or not, to avoid abusc. Thc TSC

also nolcd that clausc 23(3) is not practical on thc basis that no cmploycr will givc thc

pcrrnission as rclcrrcd to in the Clausc and can bc dccmcd to criminalizc hard work.

48. 'l'l proposcd the inclusion of the word "busincss" to thc marginal note, and in clauscs

23(l), (2) and (3) so as to align with Scction 28 providing on the prohibition against

rcprcsenting pcople beforc rcporting entities.

49. NPSC proposcd that clause 23(2), for thc reason that it should bc sufficient that thc

cmploymcnt is not in conflict with thc public oflficcr's cngagcmcnt and making a

wcalth dcclaration stating the incomc from thc cmploymcnt is sufficient. Furthcr,

NPSC proposcd that the reporting authority in 23(3) be dclctcd so as to allow thc

mandate to solcly be the Commission's. 'l'hc Commission should dcvelop rational

critcria for cvaluation of the activity for which pcrmission is sought for all agcncies for

uniformity across thc public scrvice and docs the notification to rcporting entities.

il



oflicial duty, does not impair judgmcnt or does not rcsult in conllict of inte

requiremcnt of seeking permission to engage in such gainful employment

Thc

thc

rcporting authority is subject to abusc and it is sufficient to just dcclarc such

cmploymcnt to the rcpo(ing authority as provided for undcr 23(2).

5l.SRC proposed the inclusion ofa clause to the elfcct that a public officer s ll not

accept cmploymcnl on a pa(-timc basis in another public institution. 'l'hc justi cation

for the proposal was that thc E,rnploymcnt and Labour Relations Court in

I:LRC Cause No. 3 of 2022: Agncs Gatama vs IIACC & Othcrs hcld that a
public officcr is not cligiblc lor part-time cmploymcnt in anothcr public in

50.'l-he Judiciary notcd that clause 23(3) as crafted cntails that a public officcr wou

to seck pcrmission cven where the othcr gainful cmploymcnt is not incompati

and that thc provision will also address the avoidancc of doublc provision of
by diffcrent employers to the samc public officer during thc same pcriod.

gainful employrncnt including circumstanccs such cmploymcnt can bc un

Additionally, thc provision is in line with thc dccision in Agncs Gatama casc.

intcrcst is an important requirement lor implemcntation of thc law as

information on violations will be dcrivcd by membcrs of thc public w
knowlcdgc of situations whcrc public officcrs arc conflictcd. 'l-o subjcct accc

registcr to the Acccss to Information Act will curtail this principle. ln addi

provision may bc misintcrprcted or misapplicd by public officcrs or entitics t
or deny acccss to thc registcr by law enfiorccmcnt agcncics.

to the officcr and olhcr pcrsons. Such pcrsonal infonnation rcquircs to be pro

linc with thc right to privacy as providcd lor undcr thc Constitution and othcr I

Cluuse 27

53.'l'SC proposcd that thc clausc bc dclctcd on thc basis that it violatcs thc

ccrtain prolcssional particularly thc advocatcs in thc public scrvicc.

havc

with

cn tn

l-timc
ution,

nef its

'l'hc Committed nolcd that clausc is clcar and has adcquatcly provided fior thc suc of

Cluusc 24

52. IiACC proposcd that rcfcrcnce to Acccss to Information Act in clausc 24( (c) bc

delctcd. 'l'hc justilication for thc proposal was that an opcn rcgister lbr co ict of

akcn

lot of
havc

to thc

n. thc

cstr ict
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llre Committec not disagrecd with thc proposal by IiACC for thc reason th such a

registcr will contain information rcgarding a public officcr including pcrsonal
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54. NPSC proposcd that thc word "Statc" in clausc 27(l)(a) bc rcplaced with "reporting

cntity". 'l'hc justification for the proposal was that Statc is a broad tcrm which includcs

thc wholc govcrnmcnt. Only lormcr rcporting cntity in which a formcr public ofliccr

was cngagcd as an cmployee should bc considcrcd as thcrc was privity ol rclationship.

Additionally, it was proposcd that it should be provided that inficrmation rcfcrred to in

27( I )(c) is "classified" information. 'l'he reason for this is that Article 35 of thc

Constitution guarantees acccss to infiormation held by thc State subject to legal

Iimitations. 'l'hcrefore, the only inlormation limitcd should be anti-compctitivc

information, classificd infiormation or m is-information. I:urthcr, thc proposal may limit
witncsses in lcgal proceedings who advance the rule of law and constitutionalism

wherc thcy havc first-hand information on issues whcre thcre arc legal procccdings'

55. PSC+ proposcd that clause 27(b) be delctcd for thc reason that the provision bars

rctircd employce as wcll as former membcrs of Parliament from being engaged by

I)SC* to support PSC* including training and capacity building.'l'his is against PSC*

rcsolution to cngagc lormer mcmbcrs of Parliamcnt and rctircd staff of PSC*.

56.'l'hc Judiciary obscrvcd that thc provision rcquircs more contcxt and that it is

ambiguous and may be discriminatory depending on thc circumstances. 'l-hcy

cxprcssed lcars as to a formcr or rctircd judge can or cannot bc engaged by the Judicial

Scrvice Commission to lccture at the Kcnya Judiciary Academy.

Whcrcas thc Committec disagrecd with submissions by thc stakeholders for the rcason

that the clausc has adequately providcd for prohibition after leaving cmploymcnt, it

was notcd that the rcstriction providcd for in clausc 27 (l)(a) is too broad. l'hcrc is
thcrcforc nccd to confinc thc rcstriction to mattcrs which a formcr public officer actcd

lor in relation to thc former public cmploycr. Additionally, the Committec obscrvcd

that thcrc is nccd to allow witncsscs and rcprescntation of pcrsons in courts of law so

as to cnsurc thc upholding of fundamental rights and freedoms.

Cluuse 28

57. NPSC proposcd for an cxccption for witncsscs for thc rcason that thc proposal may

lcad to miscarriagc ofjusticc whcrc the person who lcft the rcporting cntity is a key

witncss to the procccdings and thcrcforc akin to gagging witncsscs.

58.'l'SC proposed that thc clause bc delcted on the basis that it violates thc rights of
ccrtain professional particularly the advocates in thc public service.

'l'hc Committec obscrvcd that thcre is nccd to allow witnesscs and represcntation of
pcrsons in courts of law so as to ensurc thc upholding of fundamcntal rights and

lrcedoms.
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Clause 29

59. 'l-SC proposed that thc clausc bc dcleted on thc basis that it violatcs thc ri

certain prolcssional parlicularly thc advocates in thc public scrvice.

ts of

The Committee observcd that thcre is nced to providc lor excmption in res ct ol'
ldingwitrcsses and rcpresentation of pcrsons in courts of law so as to cnsure the up

of fundamental rights and frcedoms.

Clause -10

60. NPSC proposcd that clausc 30(2)(b) be amended in ordcr for EACC to crcatc ortal

for rcporting similar to Public Procurcmcnt Authority whcrc rcporting com slons

61. UKCS proposcd that all public and state olficcrs should rccusc thcmselvcs tn attcrs

rclating to conflict of interest. 'fhcy wcrc of the view that the clausc as is cu

discriminatory and favours State officcrs which amount to conflict of intcrcst.

62. ICS proposcd that thcrc is nccd to providc a dctailed proccdure lor disclosu

allow full cornpliance; and clarity and com prche nsivcncss of the di

requircmcnls. 'l'hc justification flor thc proposal is to lacilitatc easier undcrstan

compliancc thcrcby crcating a morc transparcnt govcrnmcnt'

g and

63.'fSC proposed that clausc 30(2)(b) bc amendcd by recasting it on thc basrs at thc

provision placcs unneccssary burdcn to file a dcclaration with thc IIACC. Con erscly,

the 'l'SC submits that the rcporting authority should shouldcr as it is thc cust ian of
thc rcgistcr of conllict of intcrcst

'lhc Committce disagrced with submissions by thc stakcholdcrs noting to g that

trativcmatters rclating to thc cstablishmcnt ol a portal arc matters within the admi

competcncc of thc rclcvant body, rccusal of mcmbers of Parliamcnt and county

assemblies arc providcd lor undcr the respcctivc standing ordcrs. With t10

can periodically updatc this inlormation for efficicncy in compliance. P

should bc madc for annual rcporting for all conflict of intcrest issues.

submissions by'l'SC thc Committce noted what is proposcd is what thc clausc

for. Further, it was notcd that thc clausc ICS submittcd on did not cxist

disclosures havc bccn providcd for undcr clauscs 6(h), 9(b), l5 and 45.
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Cluuse -l I

64. 'l'SC submitted that clause 3l be amcndcd and authorizc thc declaration to bc madc to

various reporting authorities as well for easier managcment. 'l'hc justification bcing
IIACC may not havc rcquisitc capacity to reccivc all declaration forms thc entire
l'ublic Servicc. Furthcr, it was submitled that clause 3l(a) (c) bc dclcted as it amounts

to violation of the right to privacy as provided under Article 3l of thc Constitution.

65. UKCS submittcd that thcrc is necd to spccify childrcn dcpendents age whcn dcclaring

income, asscts and liabilities so that only childrcn undcr l8 ycars should havc their
asscts, if any, dcclarcd. Additionally, it was providing for failurc to submit a

dcc laration or clarification.

66. CAIr proposcd that clause 3l ( l) bc amcndcd to rcporting authorities to also rcccivc thc
information, as the offlce or body rcsponsible for a public officcr. Irurther, thc shccr

volume of thc dcclarations would makc it difllcult for the Commission alonc to
proccss and vcriI thc dcclarations.

'l'hc Committcc notcd that declarations arc to bc submitted to the rcsponsiblc
commissions who havc been sct out under clause 3lA and not just to IIACC as has

bccn wrongly undcrstood. Additionally, it was noted that failurc to submit dcclarations
has bccn providcd for undcr clauscs 36 and 37 .

Cluuse -l I A

67. IIACC submitted that there is nccd to dcsignate scvcral responsible commissions such

as the lloard of Directors of Ccntral Uank of Kenya currently rcsponsiblc for officcrs
of CBK and financial institutions liccnscd undcr the Banking Act and State

corporations which have bcen omittcd. 1-he justification thc omission of thcsc entities
lcavcs a vacuum in rcspcct of officcrs for whom they arc cstablished, and that thc
independent naturc of thcir opcrations dictate that thcy should bc the responsiblc

comm issions.

68. IIACC lurther submitted that it should rcmain the rcsponsiblc commission for its
olficers olhcr than the CEO for thc rcason that thcre is no propcr justification for somc

mcmbcrs of staff of IIACC, Dcpuly l)ireclor and above, should dcclarc thcir incomc.
asscts and liabilitics to thc Committcc of thc National Asscmbly. l'hc Committce will
not be ablc to enforcc the rcquiremcnts in rcspcct of staff over which it has no

disciplinary control.

69.'l'l proposcd inclusion ola clause that providcs that thc Prcsidcnt bc includcd in thc list
of Statc Olficcrs answcrablc to Parliament (a joint Commiltcc of mcmbcrs drawn lrom
both thc National Asscmbly and thc Scnatc) as thc rcsponsible commission.

l5



l'he Committce did not agrcc with the submissions by EACC and-l-l lbr the rca n that

clausc 3 lA( l5) provides that regulations my spccily a responsible commissio hcrc

onc has not bccn spccificd. On the inclusion of thc Prcsidcnt, it was notcd th lause

ludes3 lA(2)(a) provide s for Cabinct which undcr Articlc I 52 of thc Constitution to i

the President.

Cluuse 32

70. 'fSC proposcd that clausc 32(3) be amcndcd so that the final declaration is

days prior to exit to allow thc rcporting cntity to cnforce thc provision when th

olficers arc still under the employment.

l'hc Committcc disagreed with the proposal and obscrvcd thc timc within w
ofllcer is rcquired to make final dcclaration is reasonable.

Clause 33

7l . CAIr proposcd that clausc 33( I ) bc amcndcd to includc a rcporting authori
justification for thc proposal is that thc Act introduccs a rcporting authority lo

this clausc should apply. It is morc rcasonablc and efficicnt to havc the

authority also analysc, proccss and vcrify thc declarations. ["urthcr, thc r
authority has a direct intcrest in the dcclarations.

"l'he Committce notcd that CAI'- misapprehcndcd thc provision and th
responsiblc commissions who arc rcsponsiblc lor analysing thc dcclarations
just IIACC.

Cluuse 34

72 I:ACC proposcd thc dclction "due proccss" in clausc 34(2) for thc reason

proccss" has not bccn defincd rnaking it vague as to whcthcr a law cnlorccm

can be grantcd unrcstricted acccss or not. Further, unrestrictcd acccss to decl

by a law enflorccmcnt agcncy is an international bcst practicc, cspec

investigation of cascs for unexplained asscts.

73. PSC* proposed thc inscrtion of a new clause 32(2A) defining "duc proccss" to

for guidancc on how law cnforccmcnt ol'ficers can acccss thc dcclarations.

74. NPSC submittcd that there is nccd to qualify thc dcclaration rcferrcd undcr

cxclude wcalth declaration by a public olficcr. 1'hc justification for thc propos

wealth dcclarations contain pcrsonal inlormation that is subjcct to thc right to

I lcnce, a public olliccr should bc informcd whcn such inlorrnation touching

privatc inlorrnation has bccn rcqucsted.
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75. NI,SC further submitted that there is nced to dcfinc enforcement o{Ticcr to mcan a

pcrson cmployed by EACC, and not all enforcement ofTicers generally, and also

amend clause 34(2) to includc that a pcrson intending to acccss thc information has to

dcmonstratc reasonablc causc to require the information. -l'he justification for the

proposal is that thc right to privacy and access to rcporting cntities information should

continuc to bc managcd through transparent but accountablc and lawful channcls and

persons.

Clousa -19

76. I:ACC submitted that investigation should bc under thc exclusive jurisdiction of
IiACC so as to cnsurc uniformity, harmony and consistency in dcaling with cascs of
conflict of intcrcst. []ACC obscrved that thc provision infringcs on thc constitutional
mandatc of IIACC by purporting to preempt it from conducting invcstigation if a

rcporting authority has commenccd invcstigation into thc mattcr. A pcrson can stop

invcstigations by IiACC through the initiation of invcstigation by a reporting authority

thcrcby allowing forum shopping.

77.||ACC furthcr notcd that thc provision crcates a lacuna and confusion as it docs not

clarify what happcns in the cvcnt that IIACC and a rcporting authority wcre to find out

that they arc conducting concurrent invcstigations, and that many of the rcporting

authoritics do not havc the mcchanisms/capacity to undcrtakc investigations.

78. PSC* proposcd inclusion ofa ncw clausc 39(2A) to avoid concurrcnce investigations

by both thc reporting authority and EACC.

79.'l'he Committee noted that whcrcas thcrc could bc instances of lodging of complaints

with EACC and rcporting authority, dctails on how complaints shall be madc will
ordinarily be set out undcr regulations. Additionally, thc sort of investigations

contcmplatcd can bc undcrtakcn by reporting authoritics who can make

rccommcndations for further action by rclcvant bodics pursuant to clausc 42.

Clausc 45

80.'l'hc Judiciary submittcd that the penalty in 45(4) should bc one million shillings or

imprisonmcnt for a term not excecding thrce years or both. Justification for the

proposal is that a conflict of interest accusation is a scrious allegation. Thercforc,

pcnalty for providing false information should be stccp to dctcr and prcvent abusc.

t1

'l'hc Committec notcd that "duc process" may bc too broad and restrictive in relation to

access to information as envisagcd undcr thc clausc. 'l'herclbrc, therc is need to revicw

clausc 34(2) and subjcct the acccss to information to the right to privacy as provided

lor undcr the Constitution and pursuant to a court order or thc Access to Information

Act.



82. PSC and EACC proposed thc rcinstatemcnt o[ provisions that providcd div rc tn

'[hc Committce noted that thc penalty providcd for is sufficicnt hcncc thcre is

to rcview the same.

Cluuse 49

81. CoG submittcd that only scction l2 of thc Public Olficer Ethics Act should be

and not the entire Act. thc justification for thc proposal is that thc Public Office

Act should not be repcalcd in its entirety, since othcr ethical aspccts of public

such as scxual harassmcnt and not covcrcd undcr the Bill will bc lcft out.

proposals were made by CAIr.

'['he Committce obscrvcd that whereas thcrc arc mattcrs such codcs of conduct

arc providcd for undcr thc Public Officcr tlthics Act and havc not bccn provi

undcr thc llill, such mattcrs arc providcd lor in various othcr laws includ

l-eadership and Integrity. IIcnce the failurc to providc for thcm docs not ca

prcjudicc or result in gap in the law.

Reinstatement of provisions which provided for diveslilure

the original Bill. It was noted that the compliance measures which had bcen p

werc mostly new and novel innovations not contained in law.
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l'hc Committee noted that provisions requircd a public officer of disposc of pfpcrty
owned by such an officer if therc is likelihood that a conflict of interest will arif. 1'he

observed that provisions in the Bill adequatcly address the issuc of conflict of ]tercst
and to require a public officcr to disposc of prope(y legally acquired and ownfd will
be prcjudicial and oncrous. I



CTIAPTT]R THREE:
COM MITTE,E, OI}SE,RVATIONS

83. Ilaving considered the Conflict of Intercst Bill,2023 (National Assembly llill No. l2 of
2023 and thc submissions rcccived thereon, thc Standing Committcc on Justice, [,egal

Affairs and I luman Rights madc thc following obscrvations-

a) 'l.hc llill is crucial as it scek to put in placc a lramcwork for thc managcmcnt and

rcgulation of conflict of intcrest in thc discharge of public dutics. Additionally,
stakcholders madc important submissions, some of which werc adopted with a

vicw to enrich thc Ilill.

b) 'l'hc Committcc obscrvcd that clausc 3(2)(c) of thc Bill nccd to bc reviewcd in linc

with submissions by the CAI" so as to align thc provision with Article 73(aXiv) ol
thc Constitution on promotion of public confidcncc in thc integrity of public

officc.

c) 'l'hc Committee obscrvcd that clause l3( l) in not clear as to whcthcr thc intercst of
thc ofTicer or of anothcr person rcfcrs to privatc intcrcst. In linc with submissions

by the NPSC, it was rccommcndcd that thc clausc bc rcvicwed to cnsure that thc

intcrcsts being rcfcrrcd to arc privatc intcrcsts.

d) As rcgards clausc l5( l)(b), a public officcr is rcquircd to disclose in writing to thc

cmploycr any offcr of outsidc employment. NPSC proposcd that receipt of an

oflcr docs not disclosc any breach by an olficcr. Disclosurc should be requircd

whcre an officcr has acccptcd an oflcr of outside employmcnt. '[he Committcc

rccommended that disclosc should bc requircd whcrc an officcr has actually

acccptcd the offcr.

c) 'l'hc Commiftcc agrccd with thc l'SC commcnt to deletc thc word "beneficiary" on

Clausc l9 on grounds that the proposal is against Articles 27(3\ & (4) and 40 ol
thc Constitution on thc right to economic opportunities and property.

f) 'l'hc Committcc adopted the Proposal by NPSC to replacc thc word "State" in

27(l)(a) with "rcporting authority" on thc basis that State is a broad term which

includcs the whole govcrnmcnt.

l9



g) On clauscs 27,28 and 29, thc Committee agrecd with the proposal by and

NPSC to providc lbr cxcmptions in rcspect of witnesses and persons rcprc nting

is to

nting
another in courts ol law as wcll as tribunals established by legislation. -l-h

ensure the upholding fundamental rights such fair hearing and pre

miscarriagc ofjusticc.

h) Undcr clausc 34(2), a law enforccment officer can access disclosur

compliance rcports by public officcrs after due proccss. PSC* submitted th

is necd to dcfinc what due proccss is. The Committee observed that there i

to dcfine what due process entails for purposes clarity.

i) 'l'he Committcc adoptcd thc proposal by CAF clausc 4l to limit the sus

pcriod of a Statc officcr or public officer to not more than nincly days.

that whcrc invcstigations arc not concludcd within 90 days, thc invcst

shall bc dccmcd to have bccn concluded and the officer shall rcsume his

duties.

and

thcrc

nccd

slon

tions

r hcr
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84. Arising from its Observations as set out in the preceding Chapter, thc Standing

Committcc on Justice, I-egal Affairs and Human Rights makes the following
rccommendation on Conflict of Interest Bill,2023 Qlational Assembly Bill No. I2 of
2023 -

'l'hat having considcrcd thc Conflict of Interest Bill,2023 (National Assembly Bill
No. l2 of 2023 and the submissions reccived thereon, the Standing Committcc on

Justicc, l,cgal Aflairs and I Iuman Rights recommends that thc Scnatc passcs thc
Ilill with amcndmcnts as proposcd by the Committec.

2l



ANNI.],XUR}IS

Anncxure l: Minutcs of thc sittings of thc Cornmittcc in considering thc Bill

Anncxure 2: Copy of thc Conflict ol Intercst llill (National Asscmbly llill No. 2 of 2

Annexurc 3: Copy of the Mcssagc conveying the Ilill to thc Scnate

Anncxure 4: Advcrtisemcnt Publishcd in thc Daily Nation antl Standard Ncwspapcr

Friday, l6th l:cbruary 2024

Annexurc 5: Copics of thc Stakeholdcr Submissions on the Bill

Annexure 6: Matrix on thc Committce's Consideration of thc Stakeholdcr Submissi

Annexure 7:'[ext of proposcd Committce stagc amcndmcnts to the Bill
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considering the Bill 
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I3III PARLIAMENT I3RD SESSION

M S OF THI,I 107'rrr e I'TTING OI.''IIIE STANDING COMMII"I'
.IUS
wEt) OM
5 I s'r' INI.,

MEtl I'LATFOITM
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l. Scn
2. Sen

3. Sen

4. Scn
5. Sen

6. SsIl

Wakili Hillary Kiprotich Sigei, MP
Fatuma Adan I)ullo, CBS, MP
Hamida AliKibwana, MP
Veronica W. Maina, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

Moscs Kcnyanchui
Lilian Wawcru
Lynn Ascka
Jackson Osorc
Josphat Ng'cno
Roscbclla Ngesa
Judith Aoka
David Barasa
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ABS T WITTI APOI,OGY
Sen. I{aphael Chimera Mwinzagu, MP
Sen. William Chcptumo Kipkiror, CBS, MP
Sen. Cathcrine Muyeka Mumma, MP

SECRETARIAT

- Vicc-Chair
- Member
- Member

- Legal Counscl I
- t,egal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officer III
- Media Relations Officer III
- Public Communications Officer III
- Assistant Audio Officcr
- Assistant Serjeant at Arms

l. Mr
2. Ms
3. Ms
4. Mr
5. Mr
6. Ms
7. Ms
8. Mr

MIN. NO.28121124 PRELIMINARIES

'l'hc Chairpcrson called thc mccting to ordcr at five minutes past cight O'
opened with a word of prayer.

ock and

I)age I

af st$

ioN
oN

- Chairperson (Choiringl
- Member I

- Member I

- Member I

- Member I

- Member I



'l'he agenda of thc mccting was adopted having been proposed by Sen. Ilamida
Kibwana, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.

l'he Minutes of the l06th Sitting held on Tuesday,2Tth Irebruary,2024 were confirmed
as a true rccord of proccedings, aftcr bcing proposed by Scn. I.Iamida Ali Kibwana, MI'
and seconded by Sen., Andrew Omtatah Okoiti, MP.

CONSIDERATION OF' TIIE CONFI,ICT OF

'l.hc Committce commcnccd consideration of the Conflict of Interest Bill (National

Asscmbly Ilills No. 12 of 2023) and was takcn through a I-cgal Brief.

'l'he Committec noted that the Bill sceks to repeal the Public Officer Ethics Act, of 2003

and put in place a framework for the management of conflict of interest in the

pcrformance of public duties. Matters the Bill providcs including conflict of interest and

dcclarations by public officers are provided for under the Public Officers Ethics Act,

Anti-Comrption and Economic Crimes Act and the Leadership and Integrity Act. 'l'his

Ilill brings all thcse provision under onc law.

Mcmbers further raiscd concems on -
a) 1'hc f itle of thc Bill. Members had an opinion that the title would necd to be

rclookcd because part six (6) of the Bill does not talk about Conflict of Intcrest

rathcr, it provides for miscellaneous provisions that provide for the general pcnalty,

MIN. NO.2912024 ADOPTION OF THE AGENDA

MIN. NO.30t2024 CONFIRMATION OF MINUTES OF TIIE
PREVIOUS MEETIN(;

MIN. N(). 3U2024
INTEREST BILI,. 2023 (NATIONAL ASSEMBLY
BILLS. NO. 12 OI,'2023)

Additionally, thc Public Officcr Ethics Act was enacted in the year 2003 before

adoption of the ncw Constitution which restructured govcmance and introduced

dcvolvcd systcm of govemancc. The law as currently is, does not addrcss devolved

systcm of govcrnance. 'l'hc Bill addresscs this by bringing on board devolved system of
govemance including confcning responsibilities on devolved entities on matters

conflict of interest.

During deliberations, the Committee was informed that an advertiscment inviting
submission of mcmoranda was published on Friday, 16'h Fcbruary,2024 in both thc

Daily Nation and Standard newspapers. In addition, the Committcc was informed thc

sccretariat had written letters to targcted Stakeholders inviting for comments on the Bill.

Pagc 2



confidentiality, protection for persons making disclosure, the filing of rc sby
reporting entities, and the power of the Attorncy-General to make rcgulatio

b) 'l'hc Committee directed the secretariat to do a detailcd rescarch on Clausc 1

c) Under part five (5), Clause 39 of the Ilill, what action would be taken against

or a reporting authority had failed to conclude thcir invcstigations within t
nincly days; and

d) What happens whcn a suspended public officcr is back to the office bcc

glvcn

c thc

ninety (90) invcstigation days havc lapscd and IIACC or a rcporting aulho tv has

not commcnccd invcstigations on thc casc

'l'hcrcafter, thc Committce directed thc Secrctariat to do an in-depth rcscarch o lausc

13 and furthcr rccommcndcd Ibr a one day rctrcat to go through thc Bill Cl

C lause.

cby

MIN. NO. 32t21124 ADJOURNMENI'

'l'he Chairperson adjourncd thc mceting at nine minutcs past nine O'clock c ncxt
meeting was scheduled to bc held on thursday, 29th Irebruary ,2024 at ninc O'

SIGNtr]D:

DATE: 21 . ,:r,.. z-DL+
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Charles Munyua
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Lilian Wawcru
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Jackson Osore
Josphat Ng'eno
Judith Aoka
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2. Sen. William Chcptumo Kipkiror, CBS, MP
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- Member
- Membcr
- Mcmber

Senior Clerk Assistant
- Lcgal Counsel I
- Lcgal Counscl II
- Clerk Assistant lll (I'aking Minutes)
- Rescarch Officcr III
- Media Relations Officcr III
- Assistant Audio 01ficcr
- Scrjcant at Arms

1. Mr
2. Mr
3. Ms
4. Ms
5. Mr
6. N,Ir

l. Ms
8. h{r

MIN. NO. 11121121 PREI,IMINARIES

'l'he Chairperson callcd the meeting to order at twenty-fivc minutes past eight
and opened with a word of prayer.

MIN o 45t2024 ADOPTION O F-'I'TI F] A(; I]NI)A

'clock
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121''r MARCH.2024 A1'8.00 A.M. AT TIIE IIILA'[ERA[,II. KICC IIUILDilN(;S
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- Chairperson (Chairing)1
- Vice-Chair 

I

- Mcmber I

- Member 
I

- Mcmber 
I

- Member I
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'l'hc agenda of the meeting was adoptcd having been proposed by Sen. Karen Njeri
Nyamu, MP and seconded by Sen. Veronica W. Maina, MP.

Confirmation of Minutes of thc previous meeting were deferred

CONSIDERATION OF THE DRAFT REPORT ON
THE STATUTORY INSTRUMENTS (AMENDMENT)
I}II,L (NATIONAI, A.AS[]MI}I,Y BILI,S NO.
2023)

'l'hc Committce was taken through and considered the draft Rcport on the Statutory

Instruments (Amcndment) Bill (National Assembly Bills No. 2 of 2O23). Members

made proposals to bc incorporatcd as obscrvations and rccommcndations at chaptcr

Thrce of thc report, following which thc report will be scheduled for adoption.

'l'he Committcc resumed consideration of the Conflict of Interest Bill (National

Assembly Ilills No. 12 of 2023) and commenced considcration of the matrix on thc

stakcholder subm i ssions.

Duc to lapse of time, and noting thc volume of submissions received, the Committcc

resolvcd to resumc consideration of the matrix at a physical meeting to be held on

Monday, l8th March, 2024.

AD.IOURNMEN'I

'l'hc Chairpcrson adjoumed the mceting at forty-three minutcs past nine O'clock. 'Ihc

next mecting was scheduled to be held on Monday, 186 March, 2024 at nine O'clock.

SIGNE,I):

DATE: 2:T o-\ 'r;z-l1

Page 2

MIN. NO. 16121t21 CONFIRMATION OF MINUTES OF TIIE
PREVIOUS MEETING

MrN. NO. 47t2024

MrN. NO. 4812024 CONSIDERATION OI.' TTII.] MATRIX OF'
STAKEHOLDER SUI}MISSIONS ON THT]
CONFLICT OF INTEREST BILL.2023 (NATIONAI,
ASSEMI}LY BILLS NO. I2 OF 2023)

MIN. NO.49/2024
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- Vice-Chair
- Membcr
- Member

Mr. Charlcs Munyua
Mr. Moscs Kcnyanchui

s. I-ilian Waweru
s. [,ynn Ascka
r. Jackson Osorc
r. Josphat Ng'eno
s. I{osebclla Ngesa
s. Judith Aoka

- Membcr
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- Research Officer III
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- Protocol Officer III
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MIN. NO. 50121t24 PRELIMINARIES

'Ihe Chairperson called thc meeting to order at eighteen minutes past eight O'cl
opened with a word of praycr.
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l'he Committee deferred adoption of the Report as there were less than five (5)
Membcrs present.

'l'he Committcc was taken through thc Brie f on the Constitution olKenya (Amendmcnt)

(No. 2) Ilill (Senatc Bills No. 52 of 2023).

Iiollowing deliberations, the Committee resolved -
i) to hold a meeting with the cight (8) stakeholders who have submitted written

comments on the Bill, on Monday, l5th April, 2024, in Machakos County;

ii) to hold a public hearing on the Bill on Friday, 3'd May, 2024 at a venuc in

Mombasa County; and

iii) thereafter, to considcr, adopt and table its Report in the Senate bcfore l4th May,

2024

MIN. NO. 54t2024

l'he Committec resumed consideration of the submissions reccived on the Conflict of
Interest Bill (National Asscmbly Bills No. 12 of 2023).

Due to lapse of time, thc Committce resolved to resume consideration of the matrix at

a subscquent meeting to bc held on Wednesday, 20th March,2024 at 8.00 a.m.

'I'he Chairperson adjoumed the mecting at forty-four minutcs past nine O'clock. l'he
next meeting was scheduled to be held on Wednesday, 20th March, 2024 at eight
O'clock.

Pagc 2

'l'he agenda of the meeting was adopted having been proposed by Sen. Raphael Chimcra
Mwinzagu, MP and seconded by Sen. Fatuma Adan Dullo, CBS, MP.

MIN. NO.521202,1 CONSII)ERATION AND ADOPTION OF TtIE
COMMITTEE REPORT ON THE STATUTORY
INSTRUMEN'I'S (AMENDMENT) I}ILI, (NATIONAL
ASSEMI}LY BIT,LS NO. 2 OF 2023)

MIN. NO. 53t2024 CONSIDERATION OI' A I}II.IEF ON 'ttIE
CONSTITUTION OF' KENYA (AMENDMI]N'I')
(NO.2) I}ILL (SENATE I}ILLS NO.52 OF 2023

CONSIDERATION OF TIIE SUI}MISSIONS
RECEIVED ON TTIE CONFLICT OF INTEREST
BILL.2023 (NATIONAL ASSEMBLY BILLS. NO. 12

oF 2023)

MIN. NO.55/2024 ADJOURNMEN'I



SIGNEI):
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1. Sen. Wakilillillary Kiprotich Sigei, MP
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5. Sen. Andrew Omtatah Okoiti, MP

AI}SENT WITTI APOLOGY
1. Scn. Raphael Chimcra Mwinzagu, MP
2. Scn. William Chcptumo Kipkiror, CBS, MP
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- Vicc-Chair
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- Membcr
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- Assistant Audio Officer

- Chairperson (Chairin
- Mcmber
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1. Mr. Charles Munyua
2. Mr. Moscs Kcnyanchui
3. Ms. Lilian Wawcru
4. Ms. [,ynn Ascka
5. Mr. Jackson Osorc
6. Mr. Josphat Ng'eno
7. Ms. Judith Aoka

MIN. t2024 I,RELIMINARII.]S

'l'hc Chairpcrson callcd the meeting to order at twenty-two minutcs past eight
and opcned with a word of praycr.

MIN. NO. 57t2021 AIX)PTION O}.' TTI T] A(;I]NDA

clock
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CONSIDERATION AND ADOPTION OF THE

l'he Committee was taken through and considercd thc draft Report on thc Statutory

Instrumcnts (Amcndmcnt) Bill (National Assembly llills No. 2 of 2023) with thc

proposcd amcndments incorporatcd as observations and recommendations at chapters

three and four ofthe Report.

'l'hc Committce commenccd consideralion of the lcgislativc proposal on the Advocatcs

(Amcndmcnt)8i11,2024 by Sen. Mogeni Erick Okong'o SC, MP and was taken through

the Legal Bricf.

Mcmbcrs noted that the lcgislative proposal seeks to amend section 8l(3) of thc

Advocates Act, Cap 221 to includc Senators and the Speakcr of thc Senate who hold a

practising ccrtificatc in the excmption from undcrtaking continuing lcgal education.

'l'hercallcr, the Committcc rcsolved that thc commcnts and obscrvations of thc

Committec be transmitted to thc Ilonourable Speaker of thc Senate, pursuant to
Standing Ordcr 130(3) of thc Senate Standing Order.

CONSIDEI{ATION OI' 'THI.] SUBMISSIONS
ITI]CI]IVEI) ON TIIE CONI.'LICT OF INTI.]IIESI'
tltt.t.. 2023 (NA'l'loNAL Assl.lMlll,Y lllLLS No. l2
or- 2023)

l-he Committce resumed consideration of thc submissions reccivcd on the Conflict of
Interest Bill (National Asscmbly Ilills No. 12 of 2023).

Due to lapsc of time, the Committee rcsolvcd to resume consideration of the matrix at

a later date.

Pagc 2

'l'hc agcnda of thc mccting was adopted having becn proposed by Sen. Ilamida Ali
Kibwana, MP and scconded by Scn. Andrew Omtatah Okoiti, MI'.

MIN. NO. 58t2024
COMMIT'I'ET] REPOR'[ ON 'I'IIE STA'IU]'oRY
INSTITUMENTS (AMENDMI.]NT) I}II,I, NATIONAI,
ASST]MI}I,Y BII,LS NO.2 OF 2023)

'l'hercallcr, the Committce adoptcd thc Report, having been proposed by Sen. Catherinc

Muycka Mumma, MP and scconded by Scn. Vcronica W. Maina, MP.

MIN. NO. 59t2024 CONSIDERATION OF A LEGISLATIVE
I,ROPOSAL: THE ADVOCATES (AMENDMENT)
BILI,. 2024 BY SEN. MOGENI ERICK OKONG'O.
SC. MP

MIN. NO.60/2024



MIN. o.6U2024 ADJOURNMENT

l'hc Chairperson adjourncd the mccting at thirty-four minutcs past ninc O'clo Ihc
next meeting was scheduled to be hcld on 'Ihursday, 2l't March, 2024 at ninc clock

SIGNI,II)

DATE: 2-1. D3 ' 2-D7r+
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- Membcr
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Raphacl Chimera Mwinzagu, MI'
William Cheptumo Kipkiror, CIIS, MP

Scn. Ilamida Ali Kibwana, MP
Scn. Cathcrinc Muycka Mumma, MP
Scn. Karen Njcri Nyamu, MP

- Vicc-Chair
- Mcmbcr
- Mcmbcr
- Mcmbcr
- Mcmber

S

S

cn.
cl1.

SECRETARIAT
L Mr. Moscs Kcnyanchui
2. Ms. Lilian Waweru
3. Ms. Lynn Aseka
4. Mr. Jackson Osorc
5. Mr. Josphat Ng'cno
6. Ms. Judith Aoka

IN 7 t2024 PRELIMINARII.]S

'l'hc C rson callcd thc meeting to ordcr at cighlccn minutcs past eight O'clo and

opcnc a word ofprayer

IN 1 t2024 ADOPTION OF'I'HI] AGENDA

1'he agenda of thc mceting was adopted having becn proposed by Sen. Veroni
Maina, MP and scconded by Sen. Andrcw Omtatah Okoiti, MI'}.
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- Legal Counscl I
- t,egal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Research Officcr III
- Media Relations Officer III
- Assistant Audio Officcr



CONSIDERAI'ION OF TtIE RECEIVED FROM TIIE
PUBLIC ON TIIE CONFLICT OF INTEREST BII,L
2023 (NATIONAL ASSEMI}LY BILLS NO. 12 ()F
2{123\

'l'hc Committec rcsumed consideration of thc submissions received on the Conflict of
Intcrcst Ilill (National Assembly Bills No. 12 of 2023).

I)uring dclibcrations, the Committee made proposcd amcndments to be done on varlous

clauscs of the llill. Thereafter Members madc proposals to be incorporated as

obscrvations and recommendations at chaptcr 'l'hree of the report, following which thc

rcport will bc schcdulcd for adoption.

'l'hcrcaftcr, thc Committce directed thc Sccrctariat to procccd and prcpare a drafl Report

with thc proposed amendments for considcration and adoption by the Committee .

Conscqucntly, the Committee resolvcd to hold a subscqucnt mceting on the samc day

at clcvcn o'clock to consider and adopt the dralt Rcport on the Conflict of Interest Bill,
2023 (National Assembly Bills No. 12 of 2023)

'l'hc Committec was informed that it was scheduled to mcct with the Chief Registrar of
Judiciary to dcliberate on the Statcment sought by Sen. Mohamed Chute, MP

conceming the status of court construction projects in Kccnya on Thursday, 28th March,

2024 at 9.00 a.m., however, a written requcst had becn received from the Office of thc

ChiclRcgistrar of Judiciary to appear beforc the Committee at a later date to allow the

new ChiefRcgistrar to settle into office and prcpare adequately to respond to the abovc

statcd Statcment.

'l'hc Chairpcrson adjourned the mceting at thirty minutcs past nine O'clock. 'l'hc ncxt
mccting was schcdulcd to be hcld on Wcdnesday, 2Jth March,2024 al cleven O'clock.

SI (i N F] I):

DATE: 21 . 03 2D2\+

MtN. NO.7312024

MIN. N().7412024 ANY OTIIEII I}UISNI.]SS

MIN. NO.7512024 ADJOURNMT]NT
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The Committee was taken through and considcred the draft Rcport on the Conflict of
Instrument Bill,2023 (National Assembly Bills No. 12 of 2023) with the proposcd

amcndmcnts incorporated as obscrvations and rccommendations at chapters three and

lour of thc Rcport.

Thereaftcr, thc Commiftec adoptcd the Rcport, having been proposcd by Sen. Fatuma

Adan Dullo, CIIS, MP and scconded by Sen. Vcronica W. Maina, MP.

MIN. NO.7912024 AD.IOURNMENT

'l'hc Chairpcrson adjourncd thc mceting at fourty minutes past elcvcn O'clock. fhe ncxt
mecting was schcduled to bc hcld on Monday, 15th April, 2024 at nine O'clock.
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ANNEX 2: Copy of the Conflict of Interest Bill, 2023

(National Assembly Bills No. l2 of 2023)
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THE CONFLICT OT INTDREST BILL,2O23

ARRANGEMENT OF CLAUSES

Clause

PART I_PRELINIINARY

l-Short title.

2-lnterpretation.

3-Objects of the Act.

4-Application of the Act.

PART II-ADMINISTRATION
S-Administration of this Act.

6-Functions of the Cornmission.

7-Powers of the Commission.

PART III-CONTLICT OF INTEREST

8-Conflict of interest.

9-Obligation to avoid conflict of interest.

l0-Conflict of interest in decision making.

1 l-Participation in proceedings before Parliament or
county assembly.

I 2-Preferential treatment.

13-Misuse of official information.
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l6-Gifu and other benefits.

17-Register of gifts.

18-Com lim treatment

1 9-Contracts with public entities prohibited.
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companies.

2l-{onflict in recruitment.

22-Collusion by public officers to conceal conflict of
interest.
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159
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I

27-Prohibitions after leaving office' I
28----Prohibition against representing peo3le before I
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I
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3l-Declaration of income, assets and liabilities by public Iofftcers. I
llA-Determination of responsible Commission' I
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I
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33--Clarification. I
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t6-Failure to submit information. 

I
37-False information. I
f 8-puUtication of administrative mechanisms' 

I
PARTV-{OMPLATNTSANDCONDUCTOF I

INYESTIGATIONS t
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TI{E CONTLICT OF INTEREST BLLL,2O23

A Bill for

AI.i ACT of Parliament to providc for the management-- 
and rcgulation of conflict of intercst and for

' conncctcd'PurPoses

ENACTED by the Parliament of Kenya, as follows-

PART I_PRETIMINARY

1. This Act may be cited as the Conflict of Interest

Act,2023.
2. In this Act, unless the context otherwise

roquires-
"accottnting cfficer" has the rneaning assigned to it

under section iof the Public Finance Management Act,

?-0t2;

"conflict of interest" means a conflict between the

public duty and private interests of a public official' in
iiri"t, tt't. public official has private capacity interests that

*rfO it"p-perly influence the performance of his official

duties and responsibilities;

"Commission" means the Ethics and Anti-Comrption

Commission established under section 3 of the Ethics and

Anti-Corruption Commission Act, 201 I ;

"complimentary treatment" means a treat offered free

of charge as a favour or out of courtesy by a person who

Uas sigiinca.,t official dealings with a public entity and

includEs offers for travel, holiday, hospitality, training,

scholarship or medical treatment;

"gainful employment" means work that a person-

p*rr"", and peiforms for money or other form of

compensation or remuneration;

- "official duty" means .aly Bsk that,lP$ic offrcer is

m -his

employment ai defined by a .contract of employment, an

Aci of Partiament or the Constitution;

"private interest" means a personal benefit, privilege,

"x" 
ption or advantage that a public 

-officer 
or a person

umtiu:t"a to a public Jfficer may gain fiom the office that

the public offrcer holds and which may infiuence the

lntcrpretalion.

r6l

Short title.

No. lt of20l2.

No. 22 of20l l.
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judgement of a public officer in the exercise of a public
duty, but does not include interest in a decision or matter
that-

(a) is ofgeneral application;

(b) affects a public officer as a member of a broad
c lass

(c) concerns the remuneration or benefits received by
virtue of being a public officer;

"public officer" has the meaning assigned to it by
Article 260 of the Constitution;

"registrable interests" means the interests set out in the
Second Schedule;

"reporting authority" in relation to a public officer,
means an office or body that is responsible for a public
officer for the purposes of this Act and includes an
accounting officer, a person who exercises executive
control over the resources of the entity or any office or
entity exercising a function delegated by the Commission;

"reporting entity" rneans-
(a) a state organ;

(b) the national government or arly organ or
department of the national govemment;

(c) a county government or any organ or depatlment
of a county govemment;

(d) a state corporation within the meaning of State
Corporations Act;

(e) a public school within the meaning of the Basic
Education Act, 2013;

(f) a public university within the meaning of the
Universities Act, 20 12;

- ------_{$-a-company-owned-$y-the{'lational-Govemmenlo

Cap.446

No. l4 of20l3

No. 42 of20l2

No. 17 of20l5

a county governrnent;

(h) a body that uses public assets in any form of
contractual undertakings including public private
partnerships;

(i) a company in which the national or county
govemment has controlling shares in accordance

oTpAr.iatris; br
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erclses
affairs

(e) any engagement where the public officer.ex'- 
regulatory or oversight functions over the

--offlie=ntrty-fn'vqhatever form' -
"unexplained asset" means an asset of a person whose

,ufu. it ti'tptoportionate to his or her known sources of

il;;;"t oi uiound that time and for which there is no

satisfactorY exPlanation; and

"windfall gain" includes unexpected 
. 
income which

,r"y ;;il- fto'm inh"titance, Iottery prizes' gambling

with section 125 of the Companies Act' 201 5;

0) a college or other educational 
- 
institution

"' maintainEd or assisted out of public funds;

(k) an entity which renders a service involving the
'--' cottection or administration of a levy' fee or funds

authorized bY legislation;

(l) any entity that uses public money in the delivery
' ' of gou"rn rent progiammes or seryices' whether

. for Profit or not;

"responsible Commission" in relation to a public

oAft""., .i"u.s the entity determined under section 3lA to
f,i,',# iltpo"tlUf" Commission in relation to a public

offtcer;

"significant ofticial dealing" means an engagement

witt 
"J "riity 

ty a public oficer at a level which' in

ordinary circumstances, and taking into account the totality

of the circumstances, would be lonstrued as capable of

irntl""i"g G decision of the public officer in relation to

the entity, including-

(a) engagement as an employee or agent of an entity;

(b) undertaking a consultancy for or on behalf of an

entitY;

(c) rendering of advice to an entity, whether directly
' ' or indirJctly, and whether formally requested or

not;

(d) any dealing with an entity in- a contractualt ' reiationstrii for supply of goods, services or

works; or
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winnings, payroll bonuses, proceeds from insurance claims,
settlement from lawsuits, discoveries from treasure hunting
or bounty rewards.

3. (l) The object of this Act is to provide for the
management of conflict of interest in the discharge of

'-- - official'duties. --' .. ---
(2) Without prejudice to the generality of sub section

(l), the objects of this Act are to-

(a) promote objectivity and impartiality in official
decision making;

(b) ensure that the integrity of decision makers is
not compromised hy private interests;

(c) enhance integrity of public office and public
confidence in the delivery ofpublic services;

(d) provide a framework for the regulation and
management of real, apparent or potenLial
conflict between public interest and private
interest;

(e) provide an institutional framework for the
management of conflict of interest.

(f) enhance accountability to the public for
decisions and actions by public officers in
execution of their duties; and

(g) promote selfless service by public officers based
solely on the public interest.

4. This Act shall apply to all reporting entities and
public officers.

Objccts ofthc

ApplicatioI oflhc
Act.

5. This Act shall
authorities and the
Commission.

6. The functions of the Commission under this Act
shall be to-

be administered by reporting
Ethics and Anti-Corruption

Administrstion of
this Act.

Functions of thc
Commissioo.
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(c) delegate to another Person or bodY, bY notice in

the Gazette, anY of its Powers or functions under

this Act in resPect to classes of public offrcers

(a) oversee the management of conflict of interest for

all public officers;

(b) develop an effective system for reporting violation

of this Act;

(c) promote hest practices and develop standards and

'- h;;;ii".; 
- 
roi ttt" management of conflict of

interest;

(d) receive and plocess. requests related to the

management of conflict of interest;

(e) conduct inquiries on matters of conflict of interest

and rnake recommendations to the relevant bodies;

(fl provide advisory opinions on conflict of interest
' ' tn its own volition or on request by any person;

(g) conduct public awareDess on the management of

conflict of interest;

(h) analyse, seek for clarification and veriff conflict

of interest disclosures; and

(i) develop policies, standards, guidelines and
' ' pro*oi. best practices for the management of

conflict of interest.

7. The Commission shall, in the performance of its

functions under this Act, have the power to-
(a) conduct investigations on its own initiative or on a

complaint madJby a member of the public;

(b) request for and obtain professional assistance or
' ' advice from any p"tson ot organization as it

considers aPProPriate;

Powcrs ofthc
Commission.

specified-by-
body shatl b
administratio
interest; and

Jhe-Comlotlslan and that erson or

e deemed to be resPonsible for the

n and management of conflict of

(d) cooperate and collaborate with other public
'-' 

"t 
ti["t or agencies, any foreign govemments and

itt"t""ti"ti or regional organizations in the

*"t"g"*""t of ionflict of interest and

165
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enforcement of this Act.

PART III_CONFLICT OT INTEREST

8. A public offrcer is in conflict of interest if the
public officer-

- 

-=: 
- -- (a) 'exercises-an-official-power, -duty -or-function-to

further his or her private interests or the private
interests ofanother person; or

(b) fails to declare and register a private interest that is

. in conflict with the public interest.

9. A public officer shall-
(a) take reasonable steps to avoid any real, apparent

or potential conflict of interest in connection
with the official duties of the public officer; and

(b) disclose details of any private interest of the
public officer that affects the official duties of
the public officer.

10. (l) A public officer shall not make a decision or
participate in making a decision relating to the exercise of
an official power or the performance of a duty or function
if the public officer knows that, in the making of the
decision, the offrcer would be in conflict of interest.

(2) A person who contravenes subsection (1) commits
an offence.

11. (1) Subject to the Constitution or any other
relevant written law a member of Parliament or a member
of a county assembly shall declare any .direct pecuniary
interest or benefit of whatever nature in any-

(a) debate or proceeding in the relevant House of
Parliament or county assembly, as the case may
be;

relevant House of Parliament or county assembly,
as the case may be; or

(c) transaction or communication which the member
may have with another person or other members of
the relevant House of Parliament or county
assembly, as the case may be.

Conflict of
intcrcst.

Obligation to
avoid conflict of
intercst.

Conflict of
intcrcst in
dccision rnnIirrg

Porticipation in
procccdings
bcforc Parliamcnt
or county
asscmbly.
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(2) A person who contravenes subsection (1) commits

an offence

(2) A rnember of Parliament or a member of a county

urr"rriUiy who makes a declaration under subsection (1)

ii;ii';"i use any information obtained by the member in

iri""ait.r,.ie" or tn" member's constitutional role to

advance the member's private interests'

(2A) The Speaker may allow a member of.Parliament

ot o ."*U"t of a county'assembly to speak to a matter

*a"i a.liU"*tion after clnsidering the niture' extent' and

"fi."t "ftn. 
interest declared under subsection (1)'

(3) A person who contravenes subsection (1) or (2)

oornmits an offence'

12. (l) A public officer shall not, in the exercise ofan

orn"i"i pi-i"". ir in the performance of a duty or function'

;;; i"tton.*t.tteidirectly or indirectly, Ty special

fonsideiation, treatment or advantage beyond what is

allowed by law or written PolicY'

(2) A person who contravenes subsection (1) commits

an offence.

(3) Despite subsection (l), no proceedings.shall lie

asai;t'u putlic offr"et who'grants special consideration'

trleatment or advantage in good faith'

13. (1) A public officer shall not, directly or indirectly'

use or allow any person under the officer's authority to use

"r" i"fo.rn"tion ti',ut is obtained in the course of performing

.d"i"f- Jrti* and is not available to the public to

irnproperly further or seek to further the interest of the

offrcei or the interests of another Person'

(2) A person who contravenes subsection (1) commits

an offence.

14. (l) A public officer shall not use his position to

irrft"ence tire dicision of another person or another public

;ffr;;r ." as to further his private interests or the private

Prcfcrcntial
trcalmcnL

Misus€ of ofliciul
irrformotion.

Unduc influcncc

15. (1) A public officer shall-
(a) not allow himself to be influenced in the exercise
'-' of * offrcial power or performance of a duty or

n *tio, Uy ptans for br any offer of outside

Offcn ofoutside
cmploymcnt.

--'T671

stsoFanothetPer€ol;-
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employment; and

(b) disclose in writing to the reporting authority any
offer of outside employment that could place the
officer in a situation of conflict of interest, within
seven days of receiving the offer.

- -- (2) A-public officer-who-accepti an-offer-of-outside
employment shall, within seven days of acceptance,
disclose his acceptance of the offer in writing to the
reporting authority.

(3) For purposes of this section "offer of outside
einployment" means a formal proposal made to a public
officer to work for or privately do business with an entity
which has ofhcial dealings with the reporting entity in
which the public offrcer is serving.

(4) A person who contravenes subsection (l) or (2)
commits an offence.-

16. (1) A public Officer shall not accept or request a
gift or favour from a person who-

(a) has an interest tl.rat may be affected by the carrying
out, or not carrying out, of the public officer's
duties;

(b) canies on regulated activities with respect to
which the public officer's organisation has a role;
or

(c) has a contractual or similar relationship with the
public offi cer's organisation.

(2) Notwithstanding subsection (1), a public officer
may receive a gift given in an official capacity, provided
that the gift-

(a) is received as a normal expression of courtesy or
protocol;

(b) is within the customary standards that normally

Gifu and othcr
bcncfits.

--@osition;--
(c) is not monetary; or

(d) does not exceed such value as may be prescribed.

(3) Subject to subsection (2), if a public officer
accepts any gift or benefit, the public officer shall, within
forty-eight hours of acceptance of such gift or benefit, or, if
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not on duty, within forty-eight hours of resumption o^f-dyty:

rrake a diclaration of-such acceptance, giving sufficient

details of the nature of the gift or other benefit accepted' the

donor and the circumstances under which it was accepted'

(4) A person who contravenes subsection (l) or (3)

mmmits an offlence.

lT.Every reporting authority shall maintain a register- of-
(a) gifts received by public officers serving in the

' rePorting entitY;

(b) gifts given by the reporting entity to public

officers; and

(c) donations received by the repoiting entity for a
specific cause.

13. (l) A public officer shall not accept any

complimintary tieatrnent for any purpory 9$"s:- tl':
.o*pli*"t tury treatment offered is required in his offrcial

capacity or in exceptional circumstances'

(2) Where a public officer accepts a complimentary

treatment in the eiceptional circumstances referred to in
subsection (l), the pu'blic officer shall, within forty-eight

hours of acceptance'of the complimentary treatment, or' if
not on duty, within forty-eight hours of resumption o^ldyty:

make a diclaration olsuch accePtance, giving suffrcient

detail on-
(a) the nature of the complimentary treatment

accePted;

(b) the donor; and

(c) the circumstances under which the complimentary

treatment was accePted.

-(3)-A-p-ubllc-offrcerwhilcoft ra'venessub-ection{t}
or (2) commits an offence.

19. (1) A public officer shall not be a party to or

beneficiary of a contract for the supply of goods, works or

seryices with his or her reporting entity'

Rcgistcr oftins.

ComplimcntBrY
trcatmcnt

Contracts with
public cntilics
prohibitcd.

(2) A public officer shall not be a party to or

U"n"fi"iury oi a contract for the disposal of goods with his

t69
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or her reporting entity.

(3) A public offrcer shall not, in the exercise ofofficial
power, duty or function, award or influence the award of a
contract in which the officer has a private interest.

(4) A person who contravenes any prbvision of this
section commits an offence.

20. (1) A public officer shall not acquire an.interest in
a partnership, private company or any other legal entity that
is a party to a contract with the reporting entity in which the
public bfficer serves, under which the partnership, private
company or legal entity receives a benefit.

(2) Subsection (l) shall not apply to interests acquired
through trading in the regulated financial markets provided
that the public officer shall not acquire controlling shares in
the entity.

(3) A person who contravenes subsection (1) commits
an offence.

21. (1) A public officer shall not-
(a) participate in or influence a recruitment and

selection process il which the public officer has a
private interest; or

(b) canvass for a candidate in a recruitment and
selection process in which the public officer has a
private interest.

(2) Subsection (l) shall not apply to appointment of
personal staff permitted to the public offrcer as may be
prescribed.

(3) A person who contravenes subsection (1) commits
an offence.

22. I A iic officer shall not enter into an
arrangement with a pub cer o repoc

Acquisition of
intcEst in
parlncrships ond
privstc
companics.

Conflict in
rccrtlilllrent.

Collusion by

cooccal conflict of
intcrcsl.

Rcstricled gsinful
cmploymcnt.

entity in furtheranee of an action which would amount to
concealing conflict of interest.

(2) A person who contravenes subsection (1) commits
an offence.

23. (1) A public officer shall, while serving in a

reporting entity, not engage in any other gainful
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employment which- I
(a) is inherently incompatible with the official duties I

ofthe public officer; I
(b) r'esults in the impairment ofjudgment of the public I

officer in the execution of official duties; I
(c) results in conflict ofinterest; or II (a) the public offtcer is mandated .to regulate or I -

exercise oversight. I
(2) Wrere a public officer engages in gainful I

c*pf|-y'*.ni *t i"t ii not prohibited undir. this Act, the I
otrcei stratt, within thirty days of taking oq +" I
Qmployment, make a declaration of the employment ln the I
er"'r"riU.a form and register the declaration with the I
ieporting authority and the Commission. I .

(:l A public officer shall not engage in any other I

ffi1il*l;*'itvment 
without permission from the reporting 

I
(4) A person who contravenes any provision of this I

bection commits an offence. I
24. (1) The reporting authority of a- reporting.entity Llti:['"T I

bhall maintain a register of conflict of interest in the intcrcst' I
prescribed manner. I

(2) The register referred to in subsection (l) shall- 
I

(a) contain the particulars of the registrable interests I
of a public olffrcer set out in the Second Schedule; 

I
(b) state the nature and extent ofa conflict; and 

I
(c) be open to the public, subject to the provisions of I

the Access to Information Act, 2016, for No.3l 012016. Iinspection. I
25. (1) An appointed public 

-offrcer, 
othel thar.r. a H||fr|r. I

-€abinet-Secretar)rct-inember--oF-*€eunt1-bxecuaYe I
Committee, shall not, in the performance of his duties- 

I
(a) act as an agent for, or further the political interests I' 

of a political parly or political candidate; or I
(b) manifest support for or oppositiol.tg {rY political I- 

interests of a political party or political candidate; 
I
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(c) engage in political activity that may compromise
or be seen to compromise the political neutrality of
his or her office.

(2) A person who contravenes subsection (l) commits
an offence.

26. (1) An appointed public officer shall not-
(a) solicit for contributions-from the public unless the

President has, by notice in the Gazette, declared a

national disaster and allowed a public collection
for the purpose ofthe national disaster;

(b) participate in collection of funds from the public,
either as a collector or promoter in a way that
reflects adversely on the integrity and irnpartiality
of the public officer or interferes with the
performance of the of the duties of the public
officer; or

(c) use official social media platforms or his place of
work as a venue for soliciting or collecting funds.

(2) A public officer shall not use his official position
to solicit furrds or coerce any person to contribute towards a

private fu nd collection.

(3) A person who contravenes subsection (l) or (2)
commits an offbnce.

27. (1) A former public offrcer shall not-
(a) act for or on behalf of any person in connection

with any specific proceeding, transaction,
negotiation or case in which the State is a party
and with respect to which the former public officer
had acted for, or provided advice to the State;

(b) be engaged by or act for or against his former
at least two ears after ceas to be

Public collections

Prohibitions afler
lcaving officc.

a public officer;

(c) use information obtained in his official capacity
and which is not available to the public to firther
the interests of another person or entity; or

(d) accept any appointment to a board ofdirectors of,
or employment with, a private entity with which
ttre public officer had significant official dealings
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Prohibidon
against
rrprcsenting
pcoplc bcforc
rcporting cntitics.

Excmptior of
formcr public
ofliccrs,

Duty to recusc.

during the period of two years. immediately

preceaing the termination of his service'

(2) The offrcial dealings referred to in sub section (1)

(d), r["ly l.-"itf,.t directly 6n the part of the public officer

or tluough Private affiliations.

(3) A person who contmvenes subsection (1) commits

an offence.

28. A former public officer shall not, during the period

of two yluit it"-'.aiut"ty after the termination of service

,irr.t"rir, vouch for or defend any personr whether for

.llr*lt"ii"t "inot, 
u"fot" any rtpotting entity with which

ih; f";;; public oificer haa iirect and significant offrcial

dealings.

29. (1) A former public offrcer may, uPon making an

*rfl"utiJti in writing, be exernpted by the Commission

HJ;-,h. ;r";isions Jf section 27 and 28, on the grounds

that-
(a) the former public officer was not directly involved

in decision making in the reporling entity;

(b) the former public officer had no access to
'-' iropoit*t poiicy information in the reporting

entitY; or

(c) the former public officer Possesses expertise that is

rare in the Public service.

(2) The Commission shatl, within thirty days. from the

dut"'oi ihe application, in writing, communicate the

J..iti", made #the former public officer who applied for

the exemPtion.

PART IV_COMPLIANCE MEASURES

0. (l) A public offrcer shall recuse himself from any

.ioii, a"iition, debate or vote on any matter in

t'"i*fri"fl tte'public officer would be in conflict of

J

disctts
respec

ffi
(tA) Subsection (l) shall not apply to a member of

iarliament or a county assemblY.

(2) Where a public officer recuses himself under sub-

(a) the recusal shall be recorded in the minutes ofthe
section ( 1)-
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transaction in question; and

(b) a reporting entity shall, within sixty days after a
day on which a recusal took place, transmit a
declaration of the recusal to the Commission in the
prescribed form.

31. (l) Every public oflicer shall submit to their
responsible Commission a declaration of his or her income,
assets and liabilities and the income, assets and liabilities of
his or her spouse and dependent children.

(2) The declaration referred to under sub section (l),
shall be in Form 1 set out in the First Schedule.

(3) Notwithstanding the generality of subsection (1), a
public officer shall in a periodical or final declaration
provide information on any material change in, oi changes
affecting any of the. categories of income, assets or
liabilities in the schedule of mandatory declarations that
have occurred within the two year period prior to the
declaration.

(4) For purposes of this section, "material change"
means-

(a) at least twenty five percent increase or decrease in
the value of an income, asset or liability;

(b) the disposal or acquisition of an asset or liability;
(c) appointment to or changes in directorships;

(d) changes in membership in companies or
partnerships and other legal entities howsoever
established; or

(e) changes in membership in social associations,
societies, clubs, foundations or trusts.

31A. (t) This section determines what body is the
responsible Commission for a public officer for the

A) The committee of the National Assembly
responsible for the ethics of members is the responsible
Commission for-

(a) the Cabinet;

@) members of the National Assembly;

(c) the Director ofPublic Prosecutions;

Dcclurutiorr of
incomc, asscts and

liabilitics by
public ofliccrs.

Dctcnnination of
rrsponsiblc
Commission.
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(d) the secretary to the Cabinet;

(e) members of the Judicial Service Commission;

(f) rnembers of commissions and independent
'-' oifi."t specified under Chapter Fifteen of the

Constitution; and

(g) rnembers of the Ethics and Anti-Coruption
'"' Conunission and staff of the Commission

- holding the rank of DeputyDirector and above'

(3) The committee of the Senate responsible for the

ethi"J-'of *"mbers is the responsible Commission for

s0nators.

(a) The committee of a county assembly^responsible

for the'ethics of members is the risponsible Commission

for-
(a) its respective county executive committee;

(b) members of the county assembly; and

(c) members and the secretary of its respective

CountY Public Service Board'

(5) The Public Service Commission is the responsible

Commission for-
(a) PrinciPal secretaries;

(b) high commissioners, ambassadors and
' ' 

dillomatic and consular representatives;

(c) pubtic offrcers in respect ofwhichjt exercises
' 'appointive and disciplinary control, including

udritott and Personal staff; and

(d) public officers who are officers, employees .or' ' 
members of state corporations that are public

bodies.

(6) A County Public Service Board is the responsible

Commission for-
(a) public offrcers in respect ofwhich it exercises
'' appointive and disciplinary control, including

ab',risors and personal staff; and

(b) public offtcers who are officers, employees.or
' ' inembers of county corporations and entities

that are public bodies.

The Judicial Service Commission is the(7)
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responsible Commission for judges, magistrates and the
public offrcers in respect of which it exercises disciplinary
control.

(8) The Parliamentary Service Commission is the
responsible Commission for the public officers in respect of
which it exercises disciplinary control.

(9) A County Assembly Service Board is the
responsible Commission for the public officers in respect of
which it exercises disciplinary control.

(10) The Teachers.Service Commission established
under the Teachers Service Commission Act is the
responsible Commission for teachers registered under that
Act.

(l 1) The Defence Council established under Article
241(5) of the Constitution is the responsible Commission
for members of the armed forces, within the- meaning of
that Act.

(12) The National Intelligence Service Council
established under the National Intelligence Service Act,
2012 is the responsible Commission for members of the
National Intelligence Service established under that Act.

(13) The National Police Service Commission is the
responsible Commission for members of the National
Police Service.

(14) The Witness Protection Advisory Board
established under the Witness Protection Act, 2006 shall be
the responsible commission for the members of the Witness
Protection Agency established under that Act.

(15) The responsible Commission for a public officer
for which no responsible Commission is otherwise
specified under this section is the commission, committee
or other body prescribed by regulations.

(1s)Abod that is the res onsible Commission for a
public officer by virtue of exercising lSclp nary contro
over that public officer remains the responsible
Commission notwithstanding the delegation of any
disciplinary powers with respect to that public officer.

31B. (l) Subject to subsection (2), the Public Service
Commission may, by notice in the Gazette delegate to
another person or body any of its powers and functions in

Cap.2l2.

No. 28 of2012

No. l6 of2006

Cen8in
dclcgations by
Public Scrvicc
Commission.



The Con/tict of !nterest Bill, 2023

(3) A public officer from whom clarification is sought

,J;;;f section (2) shall, within thirtv days ofreceipt of

th. ."qu"tt, providi fhe clarification to the Commission'

(4) A request for clarification may inciude a requirement

that-
(a) the omitted information be provided; or

t77

relation to declarations of income' assets and liabilities and

enfo,""ment of the code of conduct and with respect to

;;;ifi;J ;i"ttes of public offtcers over which it is the

responsible Commission.

(2) The Public Service Commission may delegate

po*"ilrJ-iun"tio"t only with rcspect to public officers in
'uloU group below job group "M" or its equivalent'

32. (l) A public officer shall, within thirty days-9!

uoooiJrn'"it ut a public offtcer, submit, an initial

A;hr;,ilr, ;.lating to'his financial affairs for the period of
one year Prior to aPPointment.

(2) Every public officer shall, once every two years

*itni[it 
" 

p.tiod of service, submit a declaration relating to

,h" 
-f";;;i"i-uffui., of the public officer as-at lst of

i.l;r;a;t of the declaration year, and such declaration

shall be made within the month of Decetnber next

following.
(3) A oublic officer shall, within thirty days after ceasing

to E a public officer, submit a final declaration relating,to

iis-financial affairs as at the date he ceases to be a public

oflicer.

33. (l) Upon receipt of the declaration made under

secd;; ii; a 
^responsibie Commission shall analyse the

declaration to ascertain-

(a) whether the declaration raises possible issues of
conflict of interest; and

(b) whether on the face of it, the declaration contains

any discrepancy or inconsistency'

(2) The responsible Commission may, within six months

of'leceipt oi a declaration, request,- in writing' for

clarification from the public officer who submitted the

Timclincs for
dccloration.

Clarification

declaration under section 3 l.
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(b) any discrepancy or inconsistency, including a
discrepancy or inconsistency arising out of the
omission, be explained or corrected.

(5) The responsible Commission may verifr any
information provided in the declaration.

34. (1) Subject to subsection (2), the con
declaration or clarification under this Act shall be
aciessible to any person upon application to the responsible
Commission in the prescribed manner if the applicant
shows to the satisfaction of the responsible Commission
that he or she has a legitimate inteiest and good cause in
furtherance ofthe objectives ofthis Act, in such declaration
or clarification.

(2) Notwithstanding subsection (l), a law enforcement
agency shall, after due process, . have access to the
disclosures and compliance reports made by a public
officer under this Act.

(3) The responsible Commission shall, before making
an affirmative decision under this section, grant the
affected party an opportunity to make representations on
the matter.

(a) Any person who-
(a) publishes or in any way makes public any

information obtained under this section
without prior permission of the responsible
Commission;

(b) knowingly republishes or otherwise
disseminates or discloses to another person
information to which this section relates
where-
(i) such information was disclosed to himself

ccess
dcclarations

or to some other person; or

(ii) such information was obtained in
contravention of this Act,

commits an offence and shall on
conviction be liable to a fine not exceeding
one million shillings or to imprisonment for
a term not exceeding two years, or both.



35. The responsible Commission shall keep

information coltected under this Act conceming a person

;ilil;;i ily.*t ut"t the person ceases to be a public

offrcer.

. 36. A public officer who fails 1o . submit any

i.,foril"ution l"q"i*a under this Act' within tire plescribed

period, commits an offence'

37. A public officer who submits information that the

oublic off,rcer knows, or ought to know' is false or

misleading, commits an offence'

38. The Commission shall, within twelve months after

tir" 
"Iirrrr"n"ement 

of this Act, deve-lop and publish in the

6ur"tt". ua.inistative mechanisms foi the implementation

of the riquirements of this Part'

PART V_COMPLAINTS AND CONDUCT OF

INVESTIGATIONS

39. (l) A person who alleges that a public officer has

*ru;;;a'"iv p-uition o1 thit Act mav lodge a

comolaint with the reporting authority or the^ Commission

;il^il;;;;;;.nuri u"'t".oti'ed in a register of complaints'

(2) The reDorting authority or the Commission may

i"r"ti"#ut. ii" "l-piE.t 
and determine whether the public

offrcer has contravened this Act'

(2A) A reporting authority and the Commission shall

not conduct concufient invistigations over the same

complaint:

' Provided that an investigation commenced against a

public officer shall be concluded within ninety <lays'

(3) A reporting authority or the. Commission may

initiaie an inveitigation on its own volition'

The ConJl ict of Interest Bill' 202i

(4LA-public ofticer who is under investigation under

this section shall be informed ofE alleEations maAeend

shall be gi
representatio
is concluded

ven a reasonable opportunitY to make. a

n relating to the issue before the investigation

&ctcotion of
information.

Failurc to submit
information.

Falsc infonnation

Publication of
administradve
mcchanisms.

Lodgitrg of
complaints urd
invcstigations.

(5) A oerson who lodges a complaint against a public

"ffi#';;ffi1;i";d oianv action taken or to be taken

in respect of the comPlaint'

t79
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(6) Where an investigation under this section is
initiated while the public officer is in office, the
investigations may be continued even after the public
officer has ceased to be in office.

(7) The reporting entity or a reporting authority may
take disciplinary action against a public officer serving in a
reporting entity.

40. (l) Despite section 48, the Commission or a
reporting authority shall not commence investigations if-

(a) the subject matter ofthe request does not disclose
an issue ofconflict of interest under this Act;

(b) the subject matter of the request has been
adequately dealt with, or could more appropriately
be dealt with according to a procedure provided
for under another Act of Parliament; or

(c) the substance of the request is frivolous, vexatious
or made in bad faith.

(2) If the Commission or a reporting authority declines
to commence investigations, the Commission ol reporting
authority shall inform the person who lodged the complaint
and give reasons for the decision.

41. (1) Subject to the Constitution and any written
law, a public officer may be suspended from office with
full pay pending the investigation and determination of
allegations made against that officer where such suspension
is considered necessary.

(2) Despite sub section (1), the period ofsuspension of
a State officer or public officer shall not exceed ninety
days.

42. (1) The Commission may, pursuant to an
investigation conducted under this Act-

Suspcnsion from
oIIicc.

Rccommcndstions
ofthc
Commission.

(a) recommend to a public entity to take disciplinary
or other administrative action against a State or
public officer alleged to have contravened the
provisions of this Act;

(b) recommend to a public entity, appointing authority
or the public officer, to take such measures as may

180

Discrction in
invcstigations.
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be appropriate to ensure compliance with, or I

f,:m 
bf tutthtt violation of' the provisions of 

I
(c) recommend to any other relevant public body to I

take appropriate action agains( a state o,r public I
oft'icer, an issociate to a state or public officer or a I
company rn which a strate or public ofhcer has a I
controlling interest in; or I

(d) recommend to the Director of Public Prosecutions I' ' 
the prosecution 9f a person who contravenes this 

I
(2) Where a public entity, Appointing Authority or I

public officer fails to implement the recommendations I'under subsection (1) (a) (b) or (c), the Commission may I
rtrake an aoplication Uiforl ttre High CouIt for appropriate I
oid"rs r"qui.ing the public entity, authorized officer or I
public officer to comPlY. I

PART VT-MISCELLANEOUS PROYISIONS I
43. fl) A oerson who contravenes any provision of Gcncral Pcnaltv' I

this Act'fot #iri"t no penalty is provided shall, upon I
cbnviction, be liable to- I

(a) if the person is a natural person, a fine not I'-' excieding four million shillings or to a term of !
imprisonirent not exceeding ten years, or to both; 

I
(b) if the person is a bo{-y. corporate, a fine not !' ' 

exceeding ten million shiltings; and I
(2) In addition to the penalty under subsection (l], the I

oerson'shall be liable to i further mandatory fine if as a I
iesult of the conduct that constituted the oflence the p^erson I
i.ciir.a a quantifiable benefit or any other person suffered I
a quantifiable loss. Iubsffi
thall be determined as follows- I

(a) the mandatory fine shall be equal to two times the I
amount of ihe benefit or loss described in I
subsection (2); or I

ft) if the conduct that constituted the offence resulted I
in both a benefit and loss described in subsection I
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(2), the mandatory fine shall be equal to two times
the sum of the amount of the benefit and the
amount of the loss.

44. A responsible Commission, the Commission or confidcntinlitv'

any person acting on their behalf shall not, unless required

- -bylia*,-disclose-any-information-that-comes-to-'their-- -- -
knowledge in the performance of their duties under this
Act, unless the disclosure-is in the opinion of a responsible
Commission or the Commission-

(a) essential for the purposes of carrying out of
their functions and exercising the powers
conferred on them under this Act; or

(b) is required by any law enforcement agency,
' after due process.

Protection of
pcrson nlaking
disclosurc.

rtrt-not-exeeeding-throe+earsrorJo-both

45. (1) A person shall not be penalized in relation to
any employment, profession, voluntary work, contract,
membership of an organization, the holding of an office or
in any other way, as a result of having made or proposed to
make a disclosure of information which the person obtained
in confidence in the course of that activity, if the disclosure
in the public interest.

(2) For purposes ofsubsection (1), a disclosure which
is made to a law enforcement agency or to an appropriate
pubtic entity shall be deemed to be made in the public
interest.

(3) A person shall make a disclosure under subsection
(l) or (2) where such person has reasonable belief in the

veracity of the information.

(4) Any person who provides false information
maliciously intended to injure another person commits an

offence and is liable, on conviction, to a fine not exceeding

five hundred thousand shillings or to imprisonment for a

(5) Disclosure of information under subsection (1) and

(2) shall be information on conflict of interest.

(6) For the purpose of this section, a person is
penalized if the peison is dismissed, discriminated against,

made the subjelt of reprisal or other form of adverse

treatment or is denied any appointment, promotion or
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SUBJEtCT:

REPI'BLIC OF I{EIITYA
THIRTEENTH PARLIAMENT . SBCOND SESSION

THE NATIONAL ASSEMBLY

MESSAGES

MESSAGT TO THE SENATE
(No. 023 of 2O23)

PASSAGI OF THE COITFLICT OF I
(NATTONAL ASSEMBLY BrLL NO. 12 OF 20.231

PITRSUAIIT to the provisions of Standing Order a1(1) and

National Assembly Standing Orders, I hereby convey the follo

from the National Assembly-

WHEREAS, the Conflict of Int6rest Bill (National Assembly

of 20231was published uide Kenya Gazetie Supplement No. 41

T BILL

2 of the

Message

ill No. 12

onflict of

it with

National

enate for

3'a April

2023 as a Bill seeking to provide for the mzrnagement and r ation of

conflict of interest in the discharge of official duties and subse

of the Public Officer Ethics Act, 2003;

t repeal

AIID WHEREAS, on Wednesday, 29h November 2023 and ursday,

30*, November 2023, tl.e National Assembly considered the

Interest Bill (National Assembly Bill No. 12 of 20231 and pas

amendments and in the form attached herewith;

NOW THEREFORE, in accordance with the provisions of cle I 10

of the Constitution and Standing Orders a1(1) and 142 of

Assembly Standing Orders, I hereby refer the Bill to the

consideration.

r

THE RT. HON. ( F.M. WETANG'ULA, ErGH,
SPEAKER TH NATIONAL ASSEMBLY

Wednesday, 6th December 2023
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cJ The Wildllfe Conseruation
and Management

[Amendment) Brll fSenate
Bills No.46 of 2023)

The Nuts and 0il Cmps
Development Bill ISenate
Bills No. 47 ol2023)

The Constitution of Kanya

fAmendment) (No. 2) Bill
(Senalo Eills No. 52ol ?O23)

Standing Committee
on Labour and Social
Welfare

Standing Committeo on
Land. Environment and
Natural Resources

laboursocialwelfarecomm.senateGFsrllomont.So.ke

d) Standing Committee on
Agriculture, Livestock
and Fisheries

Standing Committee on
Justice, Legal Affairs and
Human Rights

agriculturelfcommlttee.senate@1|arllament.go. ke

eJ

I[,jJ[r[ffiy. 
be accessed on the Parliament webslte at http://www.porllament.ro.ke/fe-mnate/houre-

,.M.IIYEGElIYE, CBS,
CLERI( OT THE SEilATE.

-

REPUBLIC OF KENYA

THtRTEEilTH PARLTAmENT I THIRD SESSTON

THE SENATE

INVITATIOI{ FOR SUBMISSION OF MEMORAI{

At the sitting of the Senate held on Wednesday. l4'n February, 2024. tho Eills listed at the sec{rd column bslow
were introducCd in ths $enete by way of Frrst Reading and thereafter stood committed to the r{pcctive Standlng
Committees lrdicated at tho third column. I
Pursuent to thl provislons of Article ll8 of the Constitution and standing order 145 (5) of the Senotf Standing Orders,
the CommittsOs now invlte inlerested members of the public to submit any ropresontations that th] may have on the
Eills by way of written frtmoranda. I
Ths memoranda mey be submitted to the Clerk of the Senate, P, 0. Box 41842-OOlO0. Nairobi. hafi-delivered to the
0ffice of the Chrk of thr Senate. Main Parliament Bulldings, Nairobior emailed to cbrl.rnrtc@]rrllerrnt.to.h
and copied to lhe emall Eddresses ol the respective Committee indicated at the fourth column belw. to be received

on or belore Frldry,ld llrrch,20El rt t.OO p.m. I

EmellAddrcrr

Ihe Gambling Control Bill
(National Assembly Eills No.

7O ol2023)

landonvironcommittee.ssnate@grliament.go.ke

senateJlahrc@parllamont.go.ke

Commltteo Refanod To

Standing Committee on
Justice, LeSal Affairs and
Human Rights

b)

. il
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TEACHER.S SERVICE COMMISSION

TELEPHONET O2O 2892OOO
EMAIL: info@sc.go.ke

TSC HOUSE, UPP
KILIMANJARO

WEBSITE: www.tsc.go.ke OFF MARA ROA

When RepMng Please Quote:
PR.IVATE BAG.
NAIROBI, KENY

Our Reft CS/TSC/78IVOL.lV Date:46 MARCH,

l. M. Nyegenye, CBS

Clerk of the Senate

Clerk Chambers
Parliament Buildings
P.O. Box 4l 842-00l 00
NAIROBI

SUBMTSSION OF COMMENTS ON THE CONFTICT.OF.INTE
BILL (HAT|ONAT ASSEMBLY BtLtS NO. l2 OF 2O2l)

Enclosed hereto, please find a detailed response for further action.

CAVI YUOR.
FOR: BECR.ETARY/CHIEF EXECUTM

:

tct RHILL,
AD,

lo0,

24

EST

The above matter and your letter Ref:SEN/DCAC/DGC/]LAHRC/2q24/lO
dated 23'd February 2O2+ refers. ll



FORM FOR SUBMISSION OF COMMENTS ON THE CONFLICT OF INTEREST BILL
NAME OF THE ORGANISATION: TEACHERS SERVICE COMMISSION

CONTACTS: EMAIL & PHONE: dirllir@tsc.oo.ke 0202892013

Conflict of interest is just one
component of ethics expected of
public officers.

Should consider retaining the
current title Public Officer
Ethics Act.

Part 1 -Tltle

Gainful employment should refer to
steady allowance arising out of steady
employment meaning the employee
will have steady work and payment to
allow self-sufficiency.
It is further aptly defined in the
Leadership & Integrity Act.

Gainful employment as defined
is narrow and restrictive

To encompass Article 248 of the
Constitution.

In the definitions, include
Constitutional Commissions as
part of 'reporting entity'

Paft 1 Preliminary

Define what constitutes conflict of
interest both directly and indirectly.

Define Conflict of Interest in
the Preamble
Delete word 'perception' in
Section (8) (b) as it subject to
abuse.
Section 8 (c) is anticipatory.
Consider recasting it

Section 8

This will provide clarity on who a
public officer should repor( disclose
relevant details/ information to; which
ensures accountability

Propose additions as follows:
(b) disclose details of anY
private interest of the public
officer that affects the official
duties of the public officer, to
the reporting authority or
Commission and comPlY with
any directions to avoid the
conflict.

Section 9 (b)

To avoid abuse of the provisions and
harassment of public officers.

Clarification if gifts referred
therein refer to gifts to entity's
employees

Section 17 (b)

The provision as drafted criminalizes
all complimentary treatment.

Restrict the treatment meant
to influence the Public Officer

Section 18 (1)

It should be expounded/qualified and
probably define exceptional
circumstances.

The provision appears too
open ended

Section 18 (2)

To avoid abuse by public officers and
to protect the sanctity of the PPDA,

Place of use of proxies such as

spouse and children be
addressed

Section 19

I

WHAT IS YOUR
JUSTIFICATION/COMMENT FOR
THE PROPOSED CHANGES

WHAT IS YOUR
PROPOSAL/INPUT

PROVISION IN THE
BILL

Part 1 Preliminary



The provision appears vague
e.g. use of the word
incompatible

Section 23 (2) Expound the provision to bring
out what is acceptable, what is
prohibited or not

In line with Article
Constitution, the sa

ualified

47 of the
should be

Jre permission

fn 
aRRears to

Section 23 (3) No employer will give I
referred to. The provisl
criminalize hard work.

Delete provision This is a violation of ri1

professionals e.g. Adv
Public Service. It's Unct

Section 30 (2) (b) The provision places upon a
Public Officer an unnecessary
burden should be recast. ister of Conflict

The Reporting Authori
this burden as it is th

ts of certain
cates in the
stitutional
should bear
custodian of
Interest
the various

as well for
Declarations be made
Repofting Authorities
easier management.

It is a violaUon of the rl [ht of privarySection 31 (a) (c) Delete

will be in a

rovision when
ill under their

Section 32 (4) Amend to the final declaration
being made 30 days prior to
exit.

The Reporting Entity
position to enforce the
the public officers are
em lo ment,

rocess includin
This power ought to be :xercised after

ir hearing.
Section 45 The provision should be recast

to avoid abuse
Reporting of a cri
multifaceted to avoid a
The provision should e
on board other playe
sector for process e.g.
Provide how the i

processed.
Modalities of investiga
rovided in the Act

:ns should be

r should be
use.
round to bring
in the justice

'olice, DCI
formation is

Section 48

As is, the provision is p

can provide for so
preliminary inquiry to
conflict of interest is ap

:e-emptive. It
ne form of
determine if

larent or not.

Section 49 Entire provision be recast

Section 50

Recommendations fro
not be binding, they s
best ractices

Provide for remuneration,
salary, emoluments during the
suspension period etc

EACC should
,uld remain as

Section 51 (2) Delete provision

2

Section 23 (1) (a)

Not practical

Section 27,28,29

Section 31 Our concern is whether the
Commission (EACC) has the
capacity to receive all
declaration forms from the
entire Public Service.

The whole provision should be
recast

To avoid abuse

the

due

The provision should b] subjected to
law governing operaflds of reporting
authority and other stafites.
As is, it is subject to ab$e since these
are administrative. Alsd these should
be left to criminal .orr{.



Section 52 Recast provision e.g. the
penalty referred to has not
been disclosed.

The fine prescribed is excessivelY

high.

Section 55 Expound provision Is the reporting entity an agent of the
Commission (EACC)?

Give format of the ComPliance
Reports referred to. They could also

be defined as a statutory requirement
in the preliminary.

Section 58 Repeal of the POEA The POEA covers a wide range of
issues and ethics peftaining to ethics
and the standard required of public

officers including conflict of interest.
We note that some critical provisions

of POEA have not been brought
forward to this Bill e.g.

5 - Establishment of specific codes of
conduct
8 - performance of duties
9 - professionalism
11 - no improper enrichment
14 - Acting for foreigners
15 - care of propefi
18 - giving of advice
19 - misleading the public
20 - conduct of private affairs
21 - sexual harassment
25 - reporting improper orders

We suggest that Parliament should
instead consider amending POEA as

o d to enactment of this Bill.

3
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ETHICS AND AilTI-CORRUPTION COMMISSIOI{
MCGilIfY CCIITRE (Jakaya Kihflete/Vallery Road Jundon) P.O. Box 6U30 - 00200, NAIROBI,

TEL.: 29{ (020) 49970m, MOBITE: 0709 781000; 0
730 997000

FA(: 29{ (O20) 22@?1 ET.UIL: eac@l0le9riu.C0.le WEBSnE: w*w.eaccoo.ke

When replyirq deas€ qrcte:

Our Ref: EACC. 7lt0l6 (182)

J. tl. Nyegenye, CBS
Clerk of the Senate
Main Parliament Buildings
P O Box 41842-00100
]IAIROBI

Dear Mr. Ny.7nnffn ,

2gE, 2024

ment
submits
Ittee on

R.E: ORAI{DUM Ot{ THE DRAFT COTTIFLICT OF IIUTEREST BI 20

Reference is made to your letter Ref: SEil/DGAC/
23d February 2024 calling for submission of com
(Nauonal Assembly Bills No. L2 ot 2023).

DGC/JHAHRC l2O24l ) dated
ments on the Confllct of I rest Blll

The and AnU{omlpUon Commission, being a key stakeholder ln the
of the conflict of interest legal framework, has analyzed the Bill a
the attached Memorandum for consideraUon by the Senate Standing Com
Justice, Legal Affairs and Human Rights.

A soft copy of this Memorandum shall be emailed to and
copied to rl as guided.

Yours

Abdi mudr lt{BS
Deputy lef Executlve Offlccr

funjomb UlWl, n4largo K$n

-tII .=1"-1

r ,tt

I

Etn
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(EACC Analysis of COI Bill, 202j)

ETHICS AND ANTI.CORRUPTION COM MISSION

MEMORANDUM TO THE SEI{ATE COMMITIEE ON
JUSTICE, LEGALAFFAIRS AND HUMAN RIGHTS

ANALYSTS OF THE COI{FLTCT OF TNTEREST BILL, 2023
(BEII{G THE NATTONAL ASSEMBLY BrLL NO. 12 OF 2023)

SUBMITTED BYTHE T{ATIOI{AL ASSEMBLY TO THE SENATE

r'
/l

4th Morch 2024

{{r

(

lnoago;lse L'llmdl. fuiled$ Xa;fa .. 0

L
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(EACC Analysis of COI 2023)

ANALYSIS OF THE CONFLTCT OF INTEREST BILI,, 2023 SUBMITTED

NATIONAL ASSEMBLY TO THE SENATE

A. INTRODUCTORY BACKGROUND

The Conf,ict of Interest Bill, 2023 (National Rssembly Bill No. 12 of 2023) is spo

the Leader of Majority in the National Assembly. The Bill was developed by a mu

Technical Committee comprised of representatives from key agencies in govem

anti<orruption. It has undergone the following legislative steps-

. Draft COI Bill was approved by the Cablnet on 28th February, 2O23;

e and

fv rxr

red by

a9ency

mitted

2gth

tional

mitted

to the

. Bill was then submitted to and introduced in the l{ational Assem on 3ld

a

April 2023. The l$ reading was on 6h Junc 2023, after which it was

to the Justice and Legal AtrairJ (JLAC) Committee;

. JLAC held sdveral consultative meetings with stakeholders, specifically

lnne 2023; 276luly 2O23; and 8b August 2OZ!;

r' In Octoba 2023, the Bill underwent 3rd rcading and debate in the

Rssembly. Due to the numerous issues raised during the debate, it was

back to JLAC for further consideration. On 29h Novemb€r, the Bill bated

further in the National Assembly, where it was approved with a
and thereafter referred to the Senate for consideration;

ments,

It was bbled for the 1d reading in the Senate on 146 February, 24, and

was thereafter committed to the Senate Standing Committee on J
Affairs and Human RighB for consideration.

, Legal

This Memorandum is submitted to the Senate Standing Committee on Ju , Legal

Affairs and Human Rights pursuant to a letter R€f. SEN/DGAC/JL/AHRC/20 /1o(b)
dated; lBd February 2024 for its consideration. The Ethics and AnU pUon

Commission is a key stakeholder in enforcement of the legal framework on ma ement

of confllct of interest, and has analyzed the current Bill under consideration by Senate.

The analysis in this Memorandum factors in the provisions in the Bill vrs the
provisions which were contained in the initial draft that was debated in th
Assembly and passed with amendments.

National

(The,,initial Draft Bill, and the final approved NationalAssembly Bill as fonva

Sena[e)for consideration, are attached as Appendix I and II resprtively)

Tr al:i Ufitdl Tuijcag Keay I



(EACC Analysis of COI Bill. 20231

B. COIIIIIIENTS/OBSERVATIONS 01{ THE CONFLICT OF INTEREST BILL, 2023

Functions of tire @mmission

sions on dedaration of income, ass€ts and liabilities proMded for in Part IV of the

Bill, the Commission would come across ctses of undedared assets, which would be

subjrted to forfeiture. An undeclared asset is diftrent from an unexplained asset,

hence the reason that this function was lnduded. It is also necessary to include a

definition of the term " unddard asse/" in section 2, as follows-

o "llndtlard aset' means an asset whictt is determind to be ownd or
contmlld by a public ofrer but has not ben Mared in acordance with a

rqulrcrnent under the Act or Rquladons,

Initla! Provlslon ln the Bill

r (Section 6)

EACC was vested with the function to

institute proceedings for fofeiture of

undeclared or unexplained assets. The

definition of "unexplained asset" was

provided in section 2, but "undeclared

asset" was not defined.

Inidal Fovislon in the Eill

(Sectron 7)

The initial Bill vested EACC with the power

to summon wltnesses and requlre them to
give evidence orally or in writing, on oath

I or on affirmation; and to produce any

evidence or exhlbits as the @mmission

conslders necessary.

Status in the Bill beforc Senate 
r

(Sectrcn 6) |

This function has been removed in the r

Grrrent Bill, and the definition of '

"unexplained asset" that was provrded in

section 2 also removed.

Status ln the Blll before Senate

(Section 7)

This power has been removed in the

cunent Bill

2

Tuanganize Uf;sadi, Tutjenge Kenya

1.

Prcposal

The function to instihJte proceedings for forfeiture of undeclared or unexplained assets

should be rehstated ln the current Bill, together with the definition of "unexplained

asset" that was proMded in section 2. There was a presumption that ln enforcing the

Powe6 of the Commission

I

lPlopocal

,



(EACC Anuly,sis of COI , 2023)

nition of what amounts to conflict of anterest3

4

lnltial Pl,iovlslon in thc Blll
I

(Section 8)
I

Tfe desoiption of and provisions as to
what amounts to conflict of interest was

Foad. It induded potenUal conflict that
may arise in the future; and conflict

slfuations, whidr are not necessarily

criminal in nafure but', require

management. :

InlUal Pnovlslon ln the Blll
(Sxtion 12)

follows-

'A public offiershall not, in the exercise

of an ofrcial pwer or in the
prformance of a duty u function, gnnt
a peaon, whether diredy or indiraAy,
any special considention, teatment or

I Status in the Bill before Sena

(Seaion 8)

In the Current Bill, the description been

j nanowed to only indude conllict

i that is criminal in nature. This
I

opts a

narrower scope contrary to the spi

Biil.

of the

ons tn

ith'has

Prcposal

ilhe Act is meant to provide for management of different situations of conflict of
whether criminal or administrative in nature. It is proposed that the initial

3ectlon 8 be reinstated, with necessary amendments, so as to read as foll

Contllctof Inferterf

A public officer is in anflid of interest if tfie offier-
(a) exercises an ofrcial poner, duty or function tfiat prouides an

fufther the ofrcialS private interesE or to inpropedy furbs
pe6on's interesB;

(b) is in a situation where the offrcial's private interests can rusonably
pereived b impair or influence the ofrcialS ailli$ to act obj*ti or

(c) has private interests that could conflict with the officialS dutia in

lTreatment

st,

ty to

Status in the Bill beiorc
(Section 12)

a new

officers

from any criminal or civil gs if any

action is done in oood faith.

However, what amounts to'good
not been defined, thereby it the

In the IniUal Blll, the provision states as I tne ruationat Assembly introdu

lsub dause (3) that shldds publ

Whereas the Commission may have such powers under other laws, such as A(FCA, it
is necessary for the powers in the Confllct of Interest law to be self-implementifg. tt is
therefore proposed that the power be reinstated in the Bill. I

; L',:



advanbge hWnd what is allowed by

law or written policy"
whole provision inoperable as the defense

of good falth becomes absolute

Propocal

The proviso in sub<lause 3 should be deleted

5

7/

Engaging in contracts with public entities

Inidal Prcvision in the Bill

(Sstion 19)

A public officer was completely barred

from enterlng lnto contracts for the supply

of goods, works or seMces, or tlisposal of
goods with any public entity.

Status in the Bill before Senate

(Sectnn 19)

The prohibition has been changed so that
publlc officers are only required to avoid

tradlng with their repor0ng enUty, meaning

the employer of the public offlcer.

Propocal

,fhere ls need for consensus on whether the new hw should revert to the position prior

to 1971 wten publlc officers could not engage in any contract with any public entity, a

position thatchanged follorring the recommendations made by the Ndegwa C-ommission

in 1971 ftom wherrce public officers were allowed to trade with govemment entities

except tieir emdoyer.

6 Reglsters for conllict of interest

Initial Pmvidm an the Bill

(Sedion 24(2)(c)

A public entity was required to maintain a

register of conflicts of interest open to the
public for inspection.

Status in the Bill befiore Senate

(Sedion 2aG)(c)

This has been dranged so that access to

COI register to the public for inspection, is

subject to the provisions of the Access to

Information Act.

(EACC Analysis of COI Bill,2023)

Tuotgamize Utisadt, Tui.)euge Kotya

Proposal

An open register for conflict of interest is an important requirement for implementation

of the law, as a lot of the information on violations wlll be derived by members of the
public who have know4edge of situations where public officers are conflicted. To subiect

arcs to the register to requirements under the Access to Information Act will curtail

this fundamental prindple. In addition, the provlsion may be misinterpreted or

misapplled by some publlc entiUes or public officers to restrict or deny access to such

registers by law enforcement entities.

It is proposed that the reference to Access to Information Act in this section be deleted.

.4
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(EACC Anultsls of COI il. 2023)

of responslble commlsslons to adminis-ter deda
and liabilities for public officers

IniUa! Provision in the Blll

(Section 31)

EACC was vested with the responsibility to

administer declaration of income, assets

ind liabilities in the entire public service.

I

If

Observa6ons and Proposals,

* Some responsible Commissions established under or pursuant to the Pu Officer

Ethics Aet, 2fi)3, and which have been administering the functions of a

commission since 2003, have been omitted from the list in section 31A

The entities should be re.designated under this section, as their om ll leave

indudea vacuum in respect of the offiers for whom they are etablished.
the following-

Stah$ in the Blll beforc Sena

(Scctions 31A and 318)

The Nauonal Assembly in new

Clauses 31A and 318 establishi vanous

responsible Commissions to admi

function. This reverts the status q

in the POEA, but tries to cure

lacuna in POEA where some publ

were not covercd.

i. The Board of Directorc ofthe Central Bank of Kenya design,

the POEA Regulations, 2003 to be the responsible commission in

officers and employees of the Central Bank of Kenya, and ban

institutions licensed under the Banking Act that are state corpora si

ii. The Commlsslon for Unlverclty Educadon, designated under

Regulations, 2003 to be the responsible commission in respect of
employees of a public university including members of a coundl

r the

as was

latent

officers

ponslble

the Bill.

under

pect of
nancial

e PC)EA

cers and

a publlc

om the'

mission in

r March,

iii. The Ethics Commission for Co-operative Societies, designa under the

of officers

eties Act,

POEA Regulations, 2003 to be the responsible commission in

of a co-operatlve society established under the Co.operative

including members of the goveming body of the co-operative soci

iv. The Ethics and Anti-Cornrption C.ommission, designated h Gazette

university other than members who are in the public servlce for
Public Service Commission is the responsible Commission;

Notce No. 2435 dated 31s Mardr, 2005 to be the responsible

respect of members of staff of the Commlsslon.

(The POEA Regulations, 2(M3 and Gazette Notice No. 2435 da
2005 are attached as Appendix III and IV)

t

7 [n ofl
I

I
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(EACC Analysis of COI Bill, 2023)

t There are a numb€r of Constitutional Commissions and independent offices

established under the Constitution that have also been administering DIALs in

respect of thelr rnembers of staff. In addltion to these are entities which, though

not expressly establlshed under the Const'tution, came into existence upon

implementation of the constiMonal and statutory framework after the

promulgation of the @nstitution in 2010. The independence nature of their

operations dictates that they should also be the responsible commissions for

purposes of the POEA, and they ought to be designated as responsible commissions

under section 3lA of the Bill. The constitutonal commlssions, independent offices

and other entiUs refrned to in this context indude the following-

i. Commission on AdminisbaUon of Justice

ii. NaUonal Police Service Commission

iii. Independent ElecbJl and Boundaries @mmission

iv.. Kenya National Hurnan Rlghts @mmission

v. Salaries and RemuneraUon Commisslon

vi. Natlonal @nder and Equality @mmission

vil. ffice d Contsotler of Budget

viii. Regisfar of Political Parties

ix. ffice of the Director of Public Prosecutions (ODPP)

x. ffice of Auditor Creneral

xi. Commlsslon on Revenue AllocaUon

xii. National Land C-ommlsslon

.l There is no proper Justiflcation why only some members of staff of EACC, those at

the level of Deputy Urectol and above, should dedare thelr income, assets and

liablll0es to a Committee of the NaUonal Assembly. The C-ommlttee will not be able

to enforce the requirements in respect of staff over whlch lt has no disciplinary

control.

* In addition, it is noted that no responsible commission has been designated fur

members of staff of EACC below the level of Deputy Dlrector.

..t It is not a desirable scenario where staff in an institution declare their income,

assets and liabilities to different responsible Commissions as it wlll bring confusion,

particularly those ln an acdng capacity in the posiUon of Deputy Director.

* It ls proposed that the EACC remains the responsible commission for all staff of the

C.ommission other than the S€cretary/CEO.

Tttc gauize UJisotti, laljcnge Kcaw



(EACC Analysis of COI il. 2023)

to lnformadon oontalned ln a declaradon made under the

flniUal Pmvisions in th6 Bill

(Sxtions 3q 39, 4q 4L 42, 43, 44, 45)

There were elaborate provisions on

varlous compliance measures. One of the

measures was through divestiture, which

includes sale of an lnterest at an arm's

length transaction or placjng asseE in a

blind trust. In addition, the Commission

was empowered to issue compliance

orders to a public officer and oversight the
process of compliance.

ObservaUons and Prcposal

., The compliance measures contained in Part IV were mosfly new

innovations that were not to be found in the existing law.

* Their deleUon means that the COI Elill will not introduce anyttl
management of COI other than consolidate what was fragmented in v

.i. The same should be reinstated into the Blll.

.1. The Commission should be empowered to undertake conUnuous

educatlon on the sald mechanisms.

9

7

uflaw
Status in tte Eill beiorc Sen

(Section 34(2))

The section has been amended

requests for access by law en

bodies to "due process" Howsr'er,

"due process" has not been defi

subject

e term

ment

sions on comptianoe measunes (Paft N of the Bill)

ture as

pliance

of

Status in the Bill before Se

All the provisions relaUng to d
a compliance measure, and the

the Commission to issue such

orders, have been deleted.

nd novel

new in
ous laws.

tion and

Obervatlonc and Proposals I
* Unrestricted access to dedarations by a law enforcement agency is an int{rational

best practice, especially in investigaUon of cases for uno<plained assets, I
.:' The use of the term "due qrocess" which is not def ned, makes it vague tfr*net a

law enforcement body can De granted unrestricted access or not. I
.$ The words "due procrss" shor.rld be deleted so as to guarantee unfetenf access

to dedaiations by a law enforcement agency. t

Initia! Pmvision ln the Bill

(Section 34)

A law enforcernent agency was granted

unrestricted access to dedaratlons made

by a public officer under the Act.

8.

hlafianlze UJisah Tnijentrc Ken )u ......... ......... ...
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(EACC Analvsb of COI Bill, 2023)

lodglng of Complaints and Undertaklng of Investigations

Status ln the Bll! before Senate

(Sedion 39)

Although the function and mandate of
investigation is provided to both the

Commission and a reporting authority, a

new sub clause (2A) has been inserted to
provide that a reporting authority and the
Commission shall not conduct concunent

investigations.

Obrervations and Pmposal
.3 This provislon infringes ort f," ConOihrtional mandate of the Commission, by

purpodng to preempt lt from conducting an investigation if another reporting

entity ha's commenced an investigation into the matter;

It also means that a person can forestall an lnvestigation by the @mmission,

through the initiation of an investigaUon by any other reporting enUty, effectively

allo,vlng forum shopping;

+ The provision also oeates a lacuna and confusion in that it does not danff what
happens ln the E ent that the Commission and a reporting authorfu were to find

out that they are conducting concurrent invesugauons.

* Many of the repofting authoriUes do not have the mechanisms or capacity for
undertaking i nvestigations.

A It is proposed that investigation into any matter touching on conflict of interest be

under the exclusive jurisdiction of the F-ACC, so as to ensure uniformity, harmony

and consistency in how cases of conflict of interest are dealt with.

C. APPEI{DIX

I. Initial Conflict of Interest Bill dated 3d April, 2023

II. Conflict of Interest Bill submitted to the Senate

UI. Public fficer Ethics Regulations, 2003

ry. Gazette Notice No. 2435 of 31* March, 2005

====== END =====

IniUal Provlrions in the Bill

(Sxtion 48)

The Commission or a reporting authorlty

had been given mandate and power to
undertake an investigation on any matter

under the Act.

10.

Tnangamize UJisadi, TuiJenge Kenya
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National Police Service Commission

REPUBLIC OT

The

Y

NYA

S1g Park Plaza, 5th Floor
Woodvale Close, Westlands
P.O. Box 4'1363 - 00100 GPO
NAIROBI

npsc.go.keWebsite:
Email: @npsc.go.ke

0709 099 000

ission's

Otrr Ref: I\[PSC/ 1 / 29 / 7LNVOL.|/ 15

JM. Nyegenye, CBS,

The Clerk of the Senate,

Main Parliament Building,
P.O Box 47842-OO1OO,
ITAIROBI.

Dear dr*
ON OF COMMENTS ON TTIE CONTI..[CT OT INTEREST BILL, ONAL

Brlrs N0.12 0E 2024

The Na onal Police Service Commission acknowledges receipt of your Ref:

C/2O24/7OI dated 2}dlehuaryr3O?S with re to the

above ect matter.

of this letter therefore is to forttrard to your office the Co

oranda on the Conflict of Interest Bill of 2024.

for your information.

CS/Chief Executive Officer
NATIONAL POttCE SERVTCE COMMISSION

WT

Su

o

ttenI

bmi

urS

i

Dignifed and Pnfessional Police Oficen

:-.---------..

Date: 4h lvlarchr$Oz4



National Police Senrice Commission

\r/

-

RI?TBLIC OF KI:i\Y.t

THE NATIONAI, POUCE SERVICE COMMIS$OTVS SUBMISSIONS

ON CONTXICT OF INIEREST BtrI (NATIONATASSEIVIBLY) NO. 12 OI2023

TOTHE SENATT

TRESENIED BY TETTR. LETEY

CS/ CHIEF FJ(ECUTIIfE OTTICE, NATIONAL POUCE SERVICE COMMISSTON

MONDAY, 4rH MI\RCH, 2024
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OIJTIINE

1.0 Background

I.1 National Police Service Commission

1,.2 Submissions on the Conflict of Interest Brll,2023

1,.3 Other Comments
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1.0 BACKGROI.'ND

Tlre National Assembly Departmental Committee on Justice and l,egal Affairs
has invited the Commission Secretary / Chief Executive Officer, National Police

Service Commission to submit views on the National Assembly Bill No. 12 of
2023- Conflict of Interests Bill. This is pursuant to Article 118 (1) (b) of the

Constitution of Kenya, 2O7O as well as Order 727 (3) of National Assembly

Standing Orders.

The invitation r€quests the National Police Service Commission to make its
submissions on the proposed Conflict of Interest Bill, 2023 via written
memoranda vide letter dated 23.d February, 2024 and Ref:

SEN/DGAC/DGC4TA.HRC / 2024 / 70 (l).

1.1 NAIIONAL POUCE SERVICE COMMI$SION

The National Police Service Commission is established by Article 246(1) of the
Constitufion of Kenya 2OlO and identifiable under Article 2 8 Q)\) as one of
the Chapter Fifteen Commissions andlndependent Offices.

The mandate of the Commission is sfipulated in Article 246 (s)(a\(b) (c) and it is
also a Service Commission as spelt out in Article 234 (3)(c)(iv) which entails
general Human Resource lvlanagement Function of Members of the National
Police Seryice.

The National Police Service Commission consequently makes the following
submissions:

Page 3 of 9



1.2 STIEMISSIONS BY IiI.ATIOI{AL POUCE SE,RVICE COMMISSION

s/

NO

SrcIION
OTTHE
BII.L

SPECIHC CI.AUSE TROPOSED

AI\{E{DMET.IT
JUSr[rCAlrON

1 Interests arc ge1

the interests I

regulated are "pl

ral term and
ttobr'.

vate interests"

s. t3 (1) A public official shall not,
dircctly or indirectly, use

or allow any person under
the official's authority to
use any informafion that is
obtained by the official in
the course of performing
official duties and is not
auailable to the public to
improperly futther or seek
b further the interest of
the officer or intercsts of
anotherperson.

Qualify the
ttinterests of
another person" to
readthe "pnvate
interests"

Receipt of an
indicate any ac

the conduct of
to act for priv

/ omission in
ffer does not

could be unso

public officer
interests and

2 s. 15

0)(b)
"disclose in writing to the
reporting a u thori ty, any
offers of outside
employment that could
place the officer in a
situation of conflict of
interest within seven days
of twiuing the offey''

Delete this
subsection or
qualify it to

"...after acceptrng
the offer'

J This proposal i against Arlicless. 19 (1) "A public officer shall not
be party to or funeficiaty
of a contract for the
supply of goods, works or
sety'ices with any
rcprtingentif'

Delete the word

"beneftciary"

Page 4 of 9

27 (3) (4) +d 4o of the
Constitution of!<enya on right
to economic ofrcrtunitles ana
property. I
rufU" ofR""r{ n*. right to
acquire prftrty which
includes stakef in companies,
shares in ulich beneficial
interests arc ddarublein law.



s/

NO

SECTION
OTTIIE
BIIT

SPECIflC CIAUSE FROPOSED

AI{E|DMEIT
rusmrcATroN

4 s.23(2) Wherc a public officer
ensages in gainful
employment which is not
ptohibited under this Act,
the officer slrall wilhln
thirty days of aking up
thc anploynang make a
declarafion of the
employment in the
prcscibed form and
rcgister the declaration
with the reprting
authority and the
hmmission.

It should be sufficient that the
employment is not in conflict
with the public officers'
enSaSement and making a

wealth declaration stating the
income from the employment is

sufficient.

5 s.23 (3) 'A public official shall not
engage in any gainful
employment without
petmission from the
,eprtirg authority and
the Commission"

Delete the
Reprting
Authority and
allow mandate to
solely be the
Commission.

The Commission should develop

rational criteria for evaluation
of the activify for which
permission sought for all
agencies for uniformity acnrss

public service and does the
notifications to Reporting

entities.

We propose amendment to
section l0(l)(c) of NPSC Act,
2O I 1 so that the applicable I.aw
on conflict of interests
regulating trade is the same

regulation operationalizing
Article 8O of the Constitution.

6 s.27 (r) 'A former public officer
shall not-

(a) Act for or on bhalf
of anyprson in
connection with any
specific poceding,
tran sa c t i o n, n ego ti a ti on
orcav in which the

Amend the
parugraph to read:

"A former public
officer shall not-

Act for or on
behalf of any
person in
connection with

The State is a broad term for
and including whole of
government. Only the former
reporting entity in which a

former public officer was

engaged as employee should be

considered as there was privity
of relationship.

Page 5 of 9

Delete this sub-
section



s/

NO

JUSTmCATIONSECIION
OFlI{E
BIII

SPrcEIC CI.AUSE PROPOSED

ArvrE{DME{T

State is a party and
with rcspect to which
the former public
officer had acted for, or
prouided aduice to the
State;'

any specific
proceeding,
transaction,
negotiation or case

in which the Stete

Reporting entify is

the immediate
former employer
and is a pafi and
with respect to
which the former
public officer had
acted for, or
provided advice to
th€----$ta*e that
Reporting entity;"

Article 35 of th
Suarantees
information held
subject to legal I
other Iegal provis

The only inforrt
therefore shoul
competitive
classified infornr
information.

I Constitution
lccess to
by the State

mitations and
ons.

ation limited
I be anti-

information,
rtion or mis-

l potential to
in legal

advance rule
rstitutionalism
te first-hand
issues where
ceedings.

7 s.27 (r)
(c)

'Use in form a ti on ob tai nd
in his oflicial capacity and
which is not auailable to
the public to further the
intercsts of another person
or entif'

Qualify the
subsection by
rephrasing as

follows:

This proposal hr
limit witnesse!
pnoceedings who
of Law and co
where they ha

information on
there are legal pn

Page 6 of 9

"Use classified
information
obtained in his
official capacrty to
further the
interests of
another person or
entify"



s/

NO

sEcnoN
OFIIIE
BIII

SPECIHC CIAUSE ROPOSED
AME{DMEIT

JUSTIFICATTON

8 s. 28 'A former public officer
shall not, during the

Wiod of two years
immediately after the
termination of Seruice
teptesent, vouch or
defend any person,

whe ther for re m u n era tion
or not, before any
rcporting entity with
which the former public
officer had direct and
significant official
dealings"

Create an
exception for
witnesses.

this has potential to lead to
miscarriage of justice where the
person who Ieft the reporting
the entity is a key witness to the
prroceedings and therefore akin
to gagging witnesses.

Though they may vouch for a
person based on the facts they
encountered first-hand, this is
different from representation.

9 s.30(b) 'A reprting entity shall
within sixty dalrs after a
day on which a recusal
took place, transmit a
declaration of the recusal
to the fummission in the
prescribed form".

Amend this sub-
section

The Commission (EACC) should
create a portal for reporting
similar to Public Pnocurement
Authorify where the reporfing
commissions can periodically
update this information for
efficiency in compliance.

Provisions should be made for
annual reporting for aII conflict
of interest issues.

10 s.34 (1) "Any declaration made
under this Act shall be
accessible to any penon
upn making an
application to the
rcsponsible hmmission
that he has legitimate
intercst and good cause in
the fufiheraace of the
objectives of this Acf'.

Qualify the
declaration
referred to
excluding Wealth
declaration by a
Public Officer.

Wealth declarations contain
personal informafion that is

subject to Right to privacy.

A Public Officer should be

informed when such
information touching on their
private information has been

requested.

The Commission should have
pncper guidelines on how this
information is requested or

Page 7 of 9



s/

NO

srcnoN
OTTIIE
BIII

PROPOSD
AMEIDMEIT

JUSIITTCATIONSPrcIHC CIAUSE

conveyed and
declared in this

r
purpose

tion.

l1 s.34 (2) "Notwithstanding
subsection (1),alaw
en forcem en t agency shall,
after due process, have
access to the disclosurcs
and compliance rcports
made by a public officer
under this Act"

Define
enforcement
officer to a person

employed by the
Commission
(EACC) and not all
enforcement
officers generally.

Replace after due
process with
having
dcmonstraEd
rcasonable cau.se

shall have access

to the disclosures
with: rtasonable
access upon
request on notice
to reporting
entities.

s

Right to privacy

channels and pe

should confinue

access to
information
be managed

t but
Iawful

reporting enti

through
accountable

1.S OIHERCOMMETirIS 
I

The Commission ([ACC) and responsible Commissions should nave aS
prDtection policies in place for personal data and signed conunitme+
onhandling ofonline processeddata. I

Page 8 of 9
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ANNEX 5(d): County Assembly Forum (CAF)





COUNTY ASSEMBLIES FORUM (CAF)
Flamirig{ Towers, sth floorWing B, Mara Road, UpperHill Po Box 73552- 00200 Nairobi Kenya Tel: 070

I t marl:communrcaion@countyasgemblesforum.org www.countyassemblcsfoaum.orS

6 933

MEMORANDUM ON THE CONFLICT OF INTEREST BILL(NATIO

ASSEMBLY NO. 12 OF 2023)

Mr. Jeremiah Nyegenye, CBS

Clerk of the Senate, Parliament of Kenya.

The County Assemblies Forum.

04th MARCH 2024.

SUBJECT CAF Memorandum on the Conflict of Interett Bill ,2023

LCAF

TO:

FROM

DATE:

REPUBLIC OF KENYA

" Enh anc i ng Cou nty Legislation "



ffi
1,0

l.

2.

2.O.

2.t.

INTR.ODUCTION

The County Assemblies Forum (CAF) is the coordinating body of lhe 47 County Assemblies

in Kenya. The primary mandate of CAF is to promote networking and synergy among the

47 County Assemblies. coordinate intergovern mental relationsand enhance good practice

in legislative development. Our Mission is to provide effective leadership and coordination

of the 47 County Assemblies and through policy and legislative action. promote a

conducive working environment for all itsmembers, and in that way deliver quality services

to the people.

As one of the pillars of the devolved government system, CAF is committed to engage in

processes that lead to the further strengthening ofthe fight against corruption.

BACKGROUND

The Conflict of lnterest Bill seeks to establish a comprehensive framework for preventing and

addressing conflicts of interest in Kenya. The Bill defines a conflict of interest as a situation

where an individual's private interests conflict with their public duties or responsibilities,

creating a potential for bias or improper influence.

Key provisions of the Bill include:-

Declaration of lnterests: The Bill requires public officials to declare their financial and non-

financial interests that could give rise to a conflict of interett. This includes interests of spouses,

children, and other close family members.

Disclolue of Conflicts: Public officials must disclose any conflicts of interest that arise during the

course of their duties. This disclosure must be made to the relevant supervisor or ethics

committee.

Avoidance of Conflicts: Public officials must take reasonable steps to avoid situations where a

conflict of interest may arise. This may involve recusing themselves from decision-making or

delegating taskr to others.

Management of Conflicts: lf a conflict of interest cannot be avoided. the public official must

manage it appropriately to minimize potential bias or improper influence. This may involve

declaring the conflict, seeking guidance from an ethics advisor, or taking other measuret to

ensure neutrality.

Penalties and Enforcement: The Bill establishes penalties for violating its provisions,

including fines, imprisonment. and dismissal from office. The Ethics and Anti-Corruption

Commission (EACC) is rerponrible for enforcing the Bill.

Page2 of 17

2.2



*

3.0.

3.1

C,ENERAL COMMENTS.

CAF appreciates parliament in developing this bill which will strenSthen t

Corruption in our Country.

3.3. The Bill provides a comprehensive framework for preventing and addres conflicts of

interest in Kenya. By addressing financial and non-financial interests, incl ding those of

spouses and close family members, it ensures a holistic approach to mini

bias or improper influence. By addressing conflicts of interest. the Bill

public trust in the integrity of public institutions and decision-makers.

ing potential

3.2. The Conflict of lnterest Bill takes a commendable step in promoting t

requiring public officials to declare their interests. This provision allow

scrutinize decision-making processes, fostering greater accountability

servants.

3.4. The inclusion of penalties such as fines, imprisonment. and dismiss

demonstrates the seriousness with which the Bill addresses conflicts of in

act as a stronS deterrent, discouraging public officials from engaging i

compromise their duties.

fight against

nsparency by

the public to

mong public

J to restore

from office

rest. This can

ctivities that

3.5. The effectiveness of the Bill relies heavily on the willingness of public offi als to declare

fully comply.and disclose conflicts of interest. There is a risk that some individuals may n

undermining the overall impact of the legislation.

3.6. V0hile transparency is crucial. there is a need to strike a delicate ba nce between

protecting the public interest and respecting the privacy of public officials erly stringent

public office.disclosure requirements may discourage qualified individuals from serving i

potentially limiting the pool of qualified candidates. Careful consideration

to mitigating any unintended consequences in this regard

3.7. CAF appreciates the opportunity to contribute to this Bill and on the basis

proposes the following amendments:

ould be given

the foregoing

Page 3 of 17
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ANIYEX 5(e): Union of Kenya Civil Servants (UKCS)





UNION OF KENYA CIVIL SERVANTS
Ufundi Co-op. Plaza" 8th Floor,
iloi Avenue, Next to leevenioe Gerdens
P.O. Bor ilB083-001 00 GPO, Neirobi
Tcl: 0722 225 908,0737 ,l3S 755
Email: info@uko.or.ke

'lla. tc'ta thc Ncti.nt'

uKcycsl/ol. r(02)

1" March 2024

The Cle rk of The Senate

P.O. Box 41842 - OOIO0

NAIROBI

Dear Sir,

RE: N OF MEMORUN M THE CON

NATIONAL ASSEMBLY BII.I5 NO. 12 OF 2023

Conflict of interest has permeated in all ipheres of life both in private of pubti entities. lt

Furtl=r. Article 75 (l) (a) (b) exprestly states that a state officer shall behave whether in
publlc and offlcial life. in private life. or in association with other Pe6ons. a lTlanner

promislnt
office the

that avoids any conflict of interests and public or official duties as well as

any public or official interest in favor of a personal interest or dern€aning t
offlcer holds.

Pursuant to the above citations. Part ll on Administration. the commis n through

legislation be given prosecutorial powers to execute their mandate witho hindera nce

is wlth this interest that I take this opportunity to make the following obse

comrEnts in relation to the aforernentioned bill.

and ,erve justice to the members of the public without delay. Prosecution p

to be reduced similar to Small Claim Courts to serve justice.

prlvate companies. Add 2 (l) a public officer who is servlng a full-time
partlcipate in any gainful employment.

lom M. Od.g. tlotiond Orgdrl.ing
D.pdy Nolloool

tions and

ure need

s shall not

Lcr.lo.y . Wboar A*rCo
. AHt Mollt ADdolb
- &dy Wonfsl
. Lory Mufn
- Slon CltruE

Part lll on Conflict of lnterest. Section 20 on acquisition of interest in pa nership and

- Alirol@r M. Uhoq
- fll Mbwono
- Locdid Motlihu

Sacratory Ganorsl
I at DaBry Scsclory Ganerol
2nd D.puty Sccdory Gon (d
I tt Ars. S.craiory C.o.]ol
2rid Atr. Sccr.lory G.flrol

tlotlond IDoaular
D.9{ry Ndlonol lrtoulx
Wgnl.n Lodar
llotlond Young Wod(cr

Con ol Ad.mbo
Juliu. ll llo
fronca Alralo

Nqllonol Chqllrnsn
l.l Nolbnol Vlc. ChoLtnon
2nd l{dionol Vica Choirrnon

First, Chapter six of our Kenyan conrtitution of 2010 on leadership and intqfity. Article

Z3 Qik) (i & ii) states that the guiding principles of leadership and integrity incfdes selfless

serylce based solely on the public interest demonstrated by honesty ln the {ecutlon of

::il:.0*"r 
and the declaration of any personal interest that may conflictfith public

ATt CORRESPC'NDENCE SHOUI,O BE AODRESSED TO IHE SECRETAPY GENERAT



Ako Add 2 0l) recruitment must be undertaken on the basis of fair competit n and merit,
representing Kenya's diverse communities. adequate and equal opportunitie o all gender.

youths. members of all ethnic groups, personi with disabilities and minorit

DLrfy to tecLrser Section 30 (l) 0A), its implication is discriminatory and fa state officers

Conflict ln recruitment Sectlon 2l (2) (b) Add. the penalty to be meted on
who contravenes the Act,

Part lV on Compliance Measurcs. Add Section 3l (5) to read, an officer wh
a declaration or clarification as required or who submits information that
false or misleading shall be liable to disciplinary action.

which amount to conflict of interest. All public officers and state office
themselves in rnatters relating to conflict of interest.

We hope the above commentt and additions will add value to the juris

legislative arm of governrnent.

blic officer

lsto submit
she knows is

ld recuse

dence in our

Yours faithfully,

HON. TOM I/L ODEGE, MP

SECRETARY GENERAL

Section 3l (l) on &claratton of incorne, asrets. and llabllhler by puHlc offl}rr
there is need to speciry children dependents age when declaring incofne, assets and

llabilities. Only children under l8 years their assets if any to be declared. I
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KLRC

KENYA LAW REFORM

'1 nbran, Agarq lor Respolslve lzw Relom

Telegrams: "LAWREFORM' NAIROtsI
Telephone: Nairobi, +254-2G224 I I 8612?4120l
Fax: +254-20-2225786
wrvw.info@llrc.go.kc

Whcn rcplying pleasc quo€

ner N o. KLRC/8 /.96 {27.)
and Datc

J. M. Nyegenye, CBS

Clerk of the Senate
Clerks Chambers
The Senate
Parliament Buildings
P O Box 41A.2 - 00100
NAIROBI.

{.lL.Me-r_ch,..?

Dear >sW\wY 1n
llE; INVITATION TO SUBMIT COMMENTS ON THE STATUTORY lN
(AMENDMENT) B|LL (I.IATrONAL ASSEMBLY BILU NO 2 OF 2023)

Your letter Ref SEN/DGAC/DGACC/JIA!IRCJ2O24/(6) dated 19,h February, 202
above subJect refers.

on the

The Kenya La.w Reform Commission (KLRC) is established under the Kenya Law eform
Commission Act No. l9 of 2013 with the mandate of keeping the law under and
recommending its reform to enrure among other things that the law conforrn to the
Constitution, is consistent. harmonized. iurt, simple, accesrible, modern and cost
in application.

The KLRC has studied the Bill and makes the following comments.

ectrve

comments

KENYA LAW REFORM
R E TNSIT'RANCE

3RD

SION

TAI OAD
P Box 34999-00100

OBI, KENYA

t not

-T

+

i
Rat enao

'l-Short title No comments Standard clau:e

2- Amendment The requirement by t
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Clause
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Jtatutory inltrllment ry
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of section of
Cap 2A

3-Amendent of
section 12 of
Cap 2A

4-Amendment

of section 18 of
Cap 2A

5- Amendment

of section 19 of
Cap 2A

6-Amendment
of section 23 of
Cap 2A

The proposed amendment to
section 23 may occasion

difficulties in interpretation of
the exact date of
commencement of a ttatutory
instrument since the date of
consideration by Parliament

is not exact.

Committee to the ttatutory-
making authority under the

proposed subsection (5)

should be accompanied by a

requirement to re-publish the

statutory instrument.

It ir not necestary to delete

Section 12 (3) of Cap 2A since

it is intended to ensure

separation of powers

between Judiciary and the

Legislature. lt is proposed to
retain the section as is.

No comments

There is need to harmonize

section l9 as it currently

stands with the proposal to
insert a new 19(2) requiring

publication of revocation of a
statutory instrument.

been laid before the House shall have

ceased to have effect immediately

after the last day it was supposed to
have been laid before the House. For

it to be properly laid before the House

again, it has to be first published.

Deletion of section l2(3) will mean

that that the Chief Justice will be

required to lay Rules of Court before

Parliament. Rules of Court govern

procedures for conduct of business in

courts, nature of pleadings and court

fees. ln other jurisdictions including

Zambia and Botswana there are

specific provisions requiring that Rules

of Court shall not be laid before

Parliament.

It is proper to publish the annulment

of a statutory instrument for record

and information purposes.

Section 19 already provides that the

regulation-making authority shall

publish the revocation within fourteen

days. The new proposal means that
the revocation will be required to be

published twice by two different
agencies.

The current provision that a statutory

instrument comes into operation on

the date specified in that statutory

instrument or. if no date is so

specified. then. on the date of its

publication in the Gazette is intended

to provide with the exact date of
commencement. This date is

important especially for time-bound
events, revenue collection and

2
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7-Amend ment No comment
of section 24 of
Cap 2A

determination of the dat
automatic revocation.

Review of limitations for penal

for breach of statutory instrum
welcome. The current restricti
statutory inrtrument penatty

exceeding twenty thousand shill

term of imprisonment not exc

six months is out of sync wi
economic status and other pena

the statute book.

Joash Dache, MBS

STEBETAB}1EEO

Copv to Ms. Christine A. Agimba - To see file copy
Chairperson, KLRC

3
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As always. we thank you for your continued cooperation.

Yours sincerely.
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, CPS Governance Centre
Kilimanjaro Road, Upper Hill
P. O. Box 46935-00100
Nairobi, Kenya

Tel: +254 7921e/. 772, +2U 79216
+254 734 603173.

info@ics.ke
www.ics.ke

es

e Profession

Dear Sir,

BACKGROUND

YThe Institute of certified Secretaries (ICS) is a statutory professional membership ization under

Ac-,

-}L1

the years been
partnering with various stakeholders in the public, private, and civil soclety secto in the promotion
of gmd govemance practices. such partnerships include the development/review board charters,
policies, codes, and other governance documents; training; governance a ssments; board
evaluations; and mentorship, among others.

The ICS strongly suppofts the enactment of the Conflict-of-Interest Bill 2023 and be it represents

the National rreasury and Economic Planning and established under the certified
Kenya (CPSK) Act, Cap. 534 Laws of Kenya. In line with its core mandate, ICS has

a significant step forward in strengthenlng ethical standards and transparency in
We commend Parliament for initiating this crucial legislation.

SUBIt4ISSTONS

JUSTIFICA ON

We commend the comprehensiveness of the Blll; $e
inclusion of a broad range of public officers and
situations.

Secretaries of

yan governance

ensures wider
impact.

H
Section 2

Expansion of the
deffnition of
Conflict of
Interest.

To expand the definition and or types of conflict of
interest to include:

a. Actual conflict of interest which arises when an
individual has real conflict between officlal duties and

The provisio will complement
section 8
provides
amount
interest.

$e Bill whlch
acts that may
a conflict ofto

I private interest.

I b. Potential confllct of interest which refers to' circumstances where it is foreseeable that a conflict
may arise in future and steps should be taken now to

I miUgate that future risk.

X
3)

I
c
s

ITECETUED 
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/CS ls a Member of Corporate Secretan'es lntemational Associalion

a<f
et
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Date: Februl

This scope
application ai

po

Ltrnt

Ity 29,2024

Immrrr"ffi
l, , 6a'E)"
&e.,,\'

Mr. Jeremiah Nyegenye, CBS,
The Clerk, S€nate
P.O BOX 41842-00100
Nairobi

)r
il
ri

i

RE: MEMORANDUM ON THE CONFLICT.OF.INTEREST BILL 2023.

PROVISIONS
OF THE BILL

I RECOMMENDATION
I

Section 2
Scope



RECOMMENDATION

c. Perceived conflict of interest arises when third parties
or public form the view that a director,s private
interests could improperly lnfluence *reir decisions or
actions, now or ln the future.

Inboduce a detailed procedure for disclosure so as to
allow full compliance.

Improve clarity and comprehenslveness of the
disdosure requirements.

Defined and effective mechanlsms for resolving
conflicts of lnteiest are cruclal for ensuring
accountability and addressing potential ethical
breaches.

The Blll may enact provisions including anonymous
submisslon of complaints.

Insdtutlons should be required to perform annual
govemance assessments by a certified govemance
audltor accredited by the institute.

Every reporting organizaflon should have an Ethlcs and
Integrity offlcer whose duUes wlll be among others
assess and kack compllance on Conflict oF Interest,

This will facilitate easier i

understanding and
compllance, creating a more
transparent environment,

This will promote
accountability and equally
give justice to all parties who
may be affected.

Thls would include adherence
to the conflict-of-interest
provisions thus improving the
realization of the mandate of
the COI Bill,

JUSTIFICATION

PART IV

Compliance
Mechanlsms

Under Part IV of the Bill coverlng Compliance
Mechanlsms, a section ought to be included providing
for the establishment of an Ethics and Integrlty Officer.
The section may stipulate as follows:

Every public instltution shall, withln twelve months
from the effective date, employ an Ethics and Integrity
Officer who shall be qualified under the Certified publlc
Secretarles of Kenya Act Cap 534 and shall be a
member of the Institute of Certlfied Public Secretarles
of Kenya (ICPSK) ln good standing.

Qualifications fior the Ethics and Integrity Officer shall
include:

a. Membership ln good standing with the Institute of
Certified Public Secretaries of Kenya (ICPSK).

b. Demonstrated knowledge and expertise ln
governance, ethlcs, and integrity matters.

c. Compliance with any additional requirements set
forth by regulatory bodies or goveming authorlUes.

The Ethics and Integrity
Officer shall be responsible for
providing professional support
to the institution on
compliance with the Conflict-
of-Interest Act, and other
relevant ethical standards.

$
r

PROVISIONS
OF THE BILL

Section 30

Disclosure
Requirements

Section 48

Conflict
ResoluUon
Mechanlsms

Enhanced
Ethical
Standards
through
Governance
assessments to
enhance
Compliance.

Paft IV

|he Aooonance Pmferlon . Page 2of4
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IPROVISIONS
OF THE BILL

RECOMMENDATION ffi
-l-"= orr,es ano responsrolrrues or tne rtrrrcs ana

i 
Integrity Officer shall lndude, but not be limited to: 

i

I a. Developtng and imptementing conflict of interest I

I pollcles and procedures in accordance with the Act and I

I relevant regulatory framewo*s. il-
I b. Providing guldance and training to employees, board I

I members, and other stakeholders on ethlcal conduct, I

I conflict of interest disdosure requirements, and 
I

I 
miusation strategies. 

I

I c. Establishing mechanisms for conffdential disclosure j

I of potential confllcts of interest and ensurlng proper 
I

I handling of reported confllcts. 
I

i a. ConOucting regular reviews.and assessmeng to i

identifu, evaluate, and manage actual or potential 
i

; confiicts of interest withln the institution. :

I

I e. AdMsing senior management and tne goveming 
I

I body on matters related to confllcts of interest and I

' ethical govemance. I

,f. Monitorlng compliance with conflict-of-lnterest i

I Rolicies and procedures and inltiating conective actions 
iI as necessary. 
I

Ig. Serving as a liaison with external stakeholders, 
I

induding regulatory agencies, to address conflict of i

I interest concerns and promote transparency and i

I 
accountabllity. 

I

i n. ,.,no,n,ng accurate records of conflict-of-tnt.r"rt I

I disclosures, investigations, and resolutions. I

i. Reporting periodically to the relevant oversight bodles j

on the institution's compliance with conflict-of-interest 
irequlrements and the effectiveness of related rmeasures. 
I

The Ethics and Integrity Officer shall have the authority 
Ito access relevant informaUon, documenB, and I

personnel necessary to'fulfill thelr duties, subJect to 
I

applicable laws and confidentiality requiremenE. I

The Ethics and Anti-Corruption Commission shall I

establish guidelines and procedures for the I

implementation of this clause, including but not llmited 
I

to the recruitment, appolntment, and pefformance 
I

evaluation of Ethlcs and Integrity Officers. 
I

7he Ao aenunoe hofa t s ion Page 3 of 4



CONCLUSION

Additionally, the ICS requests the opportunity to present our detailed insights and recommendations
on the Bill in person to the relevant Parliamentary Committee. we believe our expertise and experience
in promoting ethical sbndards and good govemance practices can significanuy contribute to the
understanding and effective implementation of this important legislation.

should you require any further information or clarification, please do not hesitate to contact cs Gloria
Kikete on GKikete@ics.ke or the undersigned on ceo@ics.ke

You srn

FCS Jeremiah N. Karanja, MBS
CHIEF EXECUTIVE OFFICER

The Oooenorcc hofcdon
Page 4 of 4



ANNEX 5(h): Council of County Governors (CoG)
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RKs OFFICE

*

SE NA
WED

SENATE

COUNCIT OF GOVERNORS

Westlands Delta House 2N Floor, Waiyaki Way
P0. BOX 4M01-00100,
Nairobi.

Mary Mwiti
Chief Executive Officer

Tel: (o20)2 14,2403313
E-mail:

sembly Bills

erewith for

Our Ref: COGl6ltz Vol. tz (roo)

4th March zoz4

Dear Clerk,

We refer to the above subject matter.

The Council of Governors has reviewed the Conflictof-lnterest Bill (National

No. rz of zoz3) and hereby forwards the legislative memorandum attache
your <onsideration.

Please be assured of our highest esteem and consideration.

(.-t

) 1xcr4

O rlre-hnscn\'? ktlcw-

r&;

cll\(
Jllfira W'hl*

Z\,)05 iiAR 202E Xshbl
D9 DZ

Governments, I Nation

--

J. M. Nyegenye, CBS

The Clerk of the Senate

P.O Box 4i482-ooloo
Nalrobi.

suBMrSStON OF LEGTSLATTVE MEMORANDA ON THE CONFLTCTOF.TNIEREST EILL

(NATToNAL AssEMBLy BtLLs No. rz oF roz3) |

Yours sincerely,

f

70u,

(

f W.
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$+TRODUCflON

The Council of Govemors,

ln recogrrltlon of Article 1(4) of the Constitution of Kenya, that sovereiSn power of the people is exerclsed at the Natlonal level

and the County level;

tn further recognftion of Article 6(z) that Govemment at the National and County levels are dlstinct and interdependent; and

Aware of the need for coordinated action between the National and County Govemments to ensure that legislatlon properly

respond to the key issues, and further reflects the spirit and PurPose of devolutlon.

The Council appreclates the work and efforts made towards the development of the CONFLICT OF INTEREST BlLl, ro2r, which is

not only tlmely but very crftical as confllct of lnterest has deeply permeated various sectors of the economy, and poses a threat

to good govemance and economlc prosperity.

Havlng reviewed the Conflict of lnterest Blll, 2o2J, the Council of Govemors on behalf of the 47 County Govemments submits the

proposals highlighted hereln below for conslderation:

A" GENEMLCOMiTENT5

The Bill seeks to repeal the Public Officer Ethlcs Act, 2oo3 that generally advances the ethics of public officers. A malor

drawback of repealing the Public fficer Ethics Act, 2oo3 is that other ethical asPects of public officers will be left out. For

instance safeguards against sexual harassment and potential conflict of lnterest that would stem from interactions with

foreigners.

z. The Council proposes that the Public Officer Ethlcs Ac! zoo3 should not be repealed entirely given its inclusion of various

ublic officers. Consequently, we recommend a targeted repeal of speclflc

sectlons that deal with conflict of interest w
standards underpinnlng publlc service.

2
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3. Further, it ls important for Parliament to review other relerrant leglslations, including the Leadership and lntegrity Act and
the Antitom.rption and Economic Crimes Act, to ensure consistency and alignment with the provisions of the Blll.

B. SPECIFICCONCERNS

The tabulated analysis below provides specafic areas of concem to the Council of Govemors that should be considered/ addressed

in the Bill:

clause of the Blll Provlsion Council of Governors' Proposal Ratlonale/JusUflcatlon

2 lnterpretation lnclude the term state officers

in the interpretation clause

and assign it the detrnition in

the Constitution.

While the Bill states that a public officers
include state officers, it is key to define
the term state offlcer for certalnty.

126) tr. $) Despite subsection (t),

no proceedings shall lie

against a publlc offlcer who
grants special conslderation,

treatment or advantage in
good faith.

The Bill should incorporate

the deffnltlon of the term "
good falth"

There is need to define what "good falth"
means in the context of the Bill.

This imprecision could lead to divergent

lnterpretations of the Bills provislons,

despite its significant impact on public

officers.

3



46, No criminal or civil

proceedings shall lie against

the Commission or any person

acting on behalf of the

Commission, tor anything

done, reported or said in good

falth in the exercise of any

power or in the performance

of any function of the

Commission under this Act.

We recommend against

repealing the Public Officer

Ethics Act, zoo3 ln its entirety.

Altematively, the Council

recommends repealing of
Section tz of the Public Officer

Ethics Ad, 2oo3 which

specifi cally addresses conflict

of interest.

Amend to read as follows:

Sectlon tr of the Publlc

Offlcer Ethlcs Acg 2oo, ls

repealed.

It is essential to provide a clear definition

of the words rrtood falthrr within the
framework of the Bill to void ambiguity.

Such vagueness could result ln varied

understandings of the Bill's provisions,

notwithstanding its considerable impact

on public officers.

whlle the primary focus of this Bill is to
tackle conflicts of interest among public

officers, the Public Oftrcer Ethics Act
2003, covers various ethical concems

related to public officers, including

conflict of interest.

4

tncorporate the definition of
the words'lood faith"

46

49 49.The Publlc fficer Ethics

Act, 2oo3 is repealed

Therefore, we opine that rePealing the

Public fficer Ethics Act, zoo] will create

a regulatory void by leaving out other

slgnificant aspects of ethlcs in public

service lncluding but not limited to
safeguardlng against sexual harassment

and potential confllct of interest

stemmlng from interactions with

r'o"''_'
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Salaries & Remuneration
. Commission

R.wrrdin8 producriv jty a,*461

Tto --\€hRef. ito: SRC/TS/8/ VOL. I (94)

J. M. Nyangenye, CBS
Clerk of the Senate
Main Parllament Bulldings
P.O Box 41842 - 00100
NAIROBI

Dear Mr. NrJe!a.-t1c,

INVITATIOT TO
(NATTONALASS

tt

'o
*
'o

*

TiPUTY C

00 N00I ..-,-/

K

ery,2024

The Salaries and RemuneraUon Commission (SRC) is establlshed under ArUcle 230 of the n
of Kenya with the mandate to: a) set and regularly revlew the remuneraEon and be all State
officers; and b) advise the national and county governments on the remuneration and of all
other public officers.

The Senate Standlng Committee on Justice , LegalAfrirs and Human Rights (JLAH RC) vi the letter
under reference invited SRC together with other insUtuUons to submltviews on the Conlli Interest
Bill, No. 12 of 2023. SRC has reviewed the Bill and supports the provlslons proposed . Further,

restrlctedSRC notes tfiat its earller proposal to the National Assembly to enhance the provlslons
gainful employment were not lncorporated into the Bill. In addiUon, the Employment Labour
Relations Court in Nyerl ELRC Cauce No. 3 of 2022: Agnes Gatama -ns- EACt & held
that a full-time public officer is not eligible for part-Ume employment in another publi nsUh.rtion.
SRC, therefore, proposes the following to be lncluded under Clause 23 of the bill:

Provision
Clause 23

New

New Inclusion of a paragraph regulating panicipation in local tend
ofthore re lstered com nies whose di are ubllc

SUBMIT VIEWS ON THE COTIFLICT OF I]ITEREST
EIT|BLY BrLL NO. 12 OF 2023)

Reference is made to your letter Ref. No. sENiDGAgJtAHRcl2-z4lto(f) dated 23d Feb
orr tte above subject.

\bD
\

(1$|,

Td: +2s4 (20) 2Treff,Slt l+u+
Email: info@src.go.ke Website: http:i://$rw.src.go.ke/ Cdsrckeflya q;; @SRCKE :._j Salaries and;l il

sion
A blU c officer ash notp aon rt meti basispa

u icbt nstituti no
another

ra u di the moda iuragpa uph s forresng es/proced pu
o n nda n baoverseas kn ccouna ts

lc officers

on

1

-

U;^U

''#FT
ED

Inclusion of a

accept employment

?
q

Williamson House, 6th Floor, 4th Ngong Avenue. p.O. Box 43126, GpGoOlOo, Ndroti,



It is sRC's view that the provision proposed for lnclusion will address the employment of public.officers

"ir'p.tiume 
u66 m o*'o prurr" lntut uo* and avoid double provision of benefits by different

"ritoy"o 
to the same publii officer during the same period'

Furtrer, the two addluonal paragraphs propo:ed for addiuon will enhance the transparency in the

;;"111.'d st6tem and strengthen the lntegrtty of the publlc procurement pr6esses.

The Commlssion apPreclates your conflnued cooperation and support as vre discharge our resffive

mandates.

Gitau, EBS

SECRETARY/CEO

Yours
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF THE PRTME CABINET SECRETARY

STATE CORPORATIOI{S ADVISORY COMMITTEE

Telephone: +254 2227 4t I OFFICE OF THE S

KICC, 9TH FLOORWhen replying please quote

Ref. No. OP/scAC.UZlLO

P.O. Box 42145 - 00100
NAIROBI, KENYA

4th March, 2023

J. M Nyegenye, CBS
Clerk of the Senate
Office of the Clerk of the Senate
Parllament Buildings

NAIROBI

RE : INVTTATION TO SUBMIT COMMENTS ON THE CONF
INTEREST BILL (NATIONAL ASSEMBLY BrLLS NO.
2023)

This has reference to letter Ref. No. SEN/DGAC/DGC/JLAHRC/2

of 23'd February, 2024 (copy attached) vide which you so ht for
Comments on the Conflict of Interest Bill.

It is noted that part 21 of the Bill on Conflict in recruitment has

that:-
21. (1) A publr? officer shall not-
(a) partiapate in or nfluence a recruitment and
se/ectbn prrcess n whrch the publr? of/lcer has a priua
or
(b) canuass for a candidate n a rrcruitment and
n whrch the public offrcer has a priuate interest
(2) Subsecflon (1) sha/l not apply to appointment
permitted to the public officer as may be prescnbd.
(3) A person who contravenes subsectpn (1) commits

20F

/10(o)

offence.

I ll'ir q,-



It is observed that State Corporations space has encountered a number
of conflicts of interest related cases in the recruitment of CEOs, other
staff members and respective Boards.
It is there for our recommendation the above section be rewritten as
follows;

21. QA A public officer shall not-
a) participate in or influence a recruitment and

selection process in which the public officer has a private interest;

b) canvass for a candidate in a recruitment and selection process in

which the public officer has a private interest.

en.c)

d)

emo/ovee the live vears.

if

VE sdme
ofthe Boarrl /n thp o yedrs.

or
/1b) An indr actino caoa sha// no,t-
a) /n

short/istino amono ) tnwarul< srthctan VP

to the rf the
intersted in the same whle in strl/ o.

(2) Subsection (1) shall not apply to appointment of personal staff
permitted to the public officer as may be prescribed.

(3) A person who contravenes subsection (1) commits an offence.

of wi//
deemed nu// and void.

Kindly consider.

Simon M. indimuli, OGW., MBS.,
SECRETARY

2lP ase
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J. M. Nyegenye
Clerk of the Senate
Clerk's Chambers
Parliament Buildings
POBox41842 - 00100
NAIRPBI

SSION
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{ t{E Cl-

ECRETARY
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PSC 5th Marc 2024

m

I

4
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o*ilil"W€yq
RE: INVITATION TO SUBMIT COMMBNTS ON THE CON

INTEREST BILL NATIONAL ASSEMBLY BILLS NO. 12

The above subject matter refcrs.

Attached herewith find comments on the Conflict of Interest Bill Nation
Bill {o. 12 of 2023 from Public Service Commission for your neces

Assembly
action.

Yours

O Fbs> i(.
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A MEMORANDUM OF TIIE PUBLIC SERVICE COMMISSION

ON

THE CONFLICT-OF-INTEREST BILL, 2023

TO

TIIE SENATE STANDING COMMITTEE ON LEGAL AFT'AIRS ANI)
RIGTITS

Introduction

'Ihe Commission received a letter REF: SEN/DGAC/DGC/JLAIIRC/2024/10( dated 23s
February 2024 requesting the Commission to submit its views on the Conflict of ln
t2 of2023.

The Commission had a chance of appearing before the National Assembly
Commit&e where it presented its views on the Bill.

The Conrmission observes that, save for the clause oo responsible commissi
allows for multiple responsible cnmmissions as opposed to the Ethics and
Comrtirsion being the sole repository, the rest of the issues remain the same.

Additimally, some clauses which were in the Bill that was before the national
which in the opinion of the Commission provided a practical guide in dealing
interest have been deleted.

The mmission raises the following issues:

l. Proposed repeal of the Public OIIicer Ethics Act, 2003

Clause 49 of the Bill seeks the repeal of the Public Offrcer Ethics Act, 2003
Corumission observes that the Public Officer Ethics Act , 2003, was enacted
conrnitnent to the United Nations Convention Against Comrption (IN

Bill No

which now
-Comrption

bly, and

conflict of

ublic Service

of the State's

intemational

1



convention which Kenya is party to. The Ac! operationalizes Articles 7 & 8 of UNCAC' The

two Articles aim at promoting meritocracy in appointments in the public service. It also seeks to

promote professionalism and good conduct among public officers by requiring development and

implementation of Codes of Conduct.

The Public Officer Ethics Act has a part dealing with the general code of conduct for all public

officers and a part dealing with wealth declaration and provides for disciplinary action to be taken

against offtcers who breach the requirements of the Act'

The Commission observes that no reasons have been put forward to justiff the repeal of the Public

Officer Ethics Act, 2003 and therefore objects to the proposed repeal'

2. Replicetion of existing legislation

The Kenya Law Reform Commission, in its publication "A guide to the legislative process ion

Kenya " guides as follows in terms of statutory harmony'

"nrguabty, there are hodly any completely new ideas in the pubtic sphere. vhtually, all situations legislated

on ir oriertyise, hove, iialitty bim pieviously encountered and addressed in some form or other' Il ls

iryoaant thcrclore lot prooi, 
"ngigrd _ln -the 

tc.shll-ttv-e prucess to ,uadetlq*e 
dctalled rcsearch lo

oiohltrh o^onist oiher'rclcvant isizi whether a liolslatlve oronosol before llr_Etr hos ttrex'iouslt' becn

oonslble lot lts ayeculion. vlhlch other exktinp lepal

lcd to altow for the sltaalion at-hq_nd to be redrxsed' and

t+hlch other mcchortsi ofh", tt oa o leg1y,ottu" meosurc can bc cmployed lo deal with lhc ma6et'"

The Bill, for the most, part replicates what already exists in the Public Offrcer Ethics Act and the

Leadership and Integrity Act, 2012.

Part III of the Bill replicates Part II of the Leadership and Integrity Act,2072 on the General

code, specifically sections 6(3) 6(4), 14,16,17,18.23,26,27 and 28), while PaIt tv is a replica of

Part IV of the Public'Officer Ethics Act, 2003 Sections 26to33'

From the foregoing, it is evident that the issue proposed for legislation is already legislated. There

is no need for a new legislation. Any identifred gaps can be addressed through amending the

existing legislation.

The Commission therefore is of the view that the existing legislation be amended to address any

gaps that may exist as opposed to enacting a totally new legislation'

3. Impect of repeel /deletion of sections on development of Specific Codes of Conduct

It is proposed in the bill that sections 6(3) (64), 74,16,17,18,23,26,27 and 28 of the Leadership and

fnt"irity Act be deleted. These sections form part of the general Code of Conduct' '[he

"onr"qu.n." 
ofdeletion/repeal ofthese sections is that very little remains ofthe general code of

2



conduct. This impacts on Part IrI of the Leadership and Integrity Act which requres tutions
to develop specific codes aligned to the general code. with the proposed dc letion, will be
little left for institutions to anchor their specific codes on

This further supports the proposal by the commission for existing legislation to be
amended to address any identified gaps.

4- offices ercluded from the pubric'service commissions mandate

clause 3lA (5) (a) & (b) proposes that the public service commission be the

This clause offends the Constitution because Article234(3)is explicit on which offices exempt

commission for Principal Secretaries and high commissioners, ambassadors and dipl
consular representative

from the powers and functions of the public Service commission. The Article
following offices from the powers of the Commission:

(a) State offices;

tic and

pts the

(b) an offrce of high commissioner, ambassador or other diplomatic or consular re ntative of
the Republic;

(c) an oflicd or position subject to-
(i) tbe Parliarrrentary Service Commission;

r(ii) the Judicial Service Commission;

(iii) the Teachers Service Commission;

Sv) the National Police Service Commission; or

(d) an office in the service of a county government, except on hearing of appeals

In view of the above, the commission proposes that should the Senate allow t of this Bill
into law then t}te Principal Secretaries, being state officers,should submit their dec ons to the
Natiogrd Assembly committee responsible for ethics just like other state offi
3 1(a(2)

as per clause

As for High commissioners, Ambassadors and other Diplomatic and consular ves, the
onunission proposes the responsible Institution be the Head of public service or to the

cabinet which is an office established in the constitution

C

3



5. Deleted clauses which are useful for managing conflict of interest'

The Commission observes there were some clauscs in the earlier Bill which provided practical

measutres for managing conflict of interest and which the Comrnission proposes that they be

reinstated ifthe Senate decides to apProve the Bill or should the senate decide the existing law be

amended to address gaps, then theyshould be integrated in the Leadership and lntegrity Act.

These are the clauses which dealt with divestiture and establishment of blind trusts which provided

as follows:

38. A prbtic oflicer shall within ninety days after the date of appointment or in the course of

employnent divest any privlaie iinterest'thoiroild plo, the public officer in a conflict of interest

siluation

39. The private interests referred to in section i8 may be divested bf

a) selling them in an arm's-length ffansaction: or

i) ptorins them in a btind ,nllrit that meets the requirements of section 40

40(l) A blind nus shall provide that-

@) the assets to be placed in trust shall he registered to the trustee unless they are in a regislered

retiremenl savings Plan account;

6lthepublicoficershallnothaveanypowerofmanagemenlorcontroloverthelrustassets:

@) the trustee shall not seek or accept any instruction or advice from the public fficer concerning

lhe management of the assets;

6S the assets placed in the trust shall be listed in a schedule attached to the instrument or contract

establishing the trust;

@1 
the lerm of any trust shall be for as long as the public fficer who establishes the trust continues

'ri 
nota n, ofice or until the trttst assets are depleted:

U)thetrusteeshalldeliverthetrustasselstothepublicoffcerwhenthetrustisterminated:

(g) the tn$tee shall not provide information about lhe lrust, including its composition, to the public

o/ficer except for information that is required by taw to be fited by the public fficer and periodic

reports on the overall value of the trust:

4



prS the public oficer may receive any income earned by the trust and add to or withdr
capital funds in the trust;

6) the truglss thall be at arm's lengthfrom the public ofiicer and the commission is to
tlwt an arm's length relationship exists;

j) the trusleg may be -

om the

satisJied

q trust
tee; or

blind trust

enl that

the subject

information

securily to a

bsection (l);

a conflict of
nce with this

(i)
(i,
(ii,

(iv)

the public trustee,.
A regislered trustee
A listed company or subsidiary wholly owned by a listed company, inc
company or investment company, that is qualiJied to perform the duties o
the trustee shall provide the Commission, on every anniversary of the t, with a
written annual report verifuing the accuracy, nature and markel value o trusl, a

ceding,
reconciliation of the trustproperty, the net income of the trust for the ye
and the fees of the trustee, dany.

(2) Desplte subsection (1), general investment instructions may be included in
instrumbnt or contract but only with the prior approval of the commission.

(fl orql investment instructions shall not be given with respect to a contract or i
establislres a blind trust.

41. A public fficer shall submit to the Commission _

(a) a copy of any instrument or contract establishing a blind trtut; or

(b) proofofsale ofany asset, giJi, inheritance or other private interests that
of divestment.

42. The commission shall, unless otherwise required by law, kcep conJidential a
provided by a public o/ficer relating to a divestment under this Act.

a3. (l) A public o/ficer shall not be required to divest an asser that has been given
lending institution.

(2) Despite subsection (l), a public fficer shall _

(a) disclose to the commission the discharge of the secwed asset referred to in
and

(b) Where the interests of the public oficer in the asset would place the ofice
tnterest situation, take the necessary st,eps to divesl the discharged asset in acc
Act.

5



(3)A pubtic o/Jicer sholt not charge an asset in order to defeat divestiture requirements under this

Act.

(4) A person who contavenes sub section (2) or (3) commits an offence

Conclusion

The commission reiterates, as it did before the National Assembly, that it is more praetical to

amendtheexistinglegislationandaddressanyidentilredgapsasopposedtoenactinganewlaw
which merely replicates what already exists. The existing law ought to be amended to provide for

divestiture and establishment of blind trusts'

The Commission wishes to thank the Chairperson of this Committee for according the Commission

a chance to contribute to the Bill'

I

Dated and r*r ... . 
Ltt-. ...... . .. ...... dav or . .. Me Y'&" *' " " " " " "'2024

Anthony Muchiri (Amb.)
CHAIRPERSON
PUBLIC SERYICE COMMISSION
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ANNEX 5(l): The Judiciary
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OF TH
F HCEHT IFE TSU ESIDENTEAND P
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q/w
The Senate
Clerk's Chambcrs
Parliament Buildings
P.O Box 41842-001,00

Nairobi

Dear S(r,

RE: INVITATION TO SUBMIT COMMENTS oN THE CONFLICT
BILL (NATIONAL ASSEMBLY BILLs No.12 0F 2023

Greetings and Compliments from the office of the Chief Justice and pr
Suprdrlre Court of Kenya.

Your; letter of Reference: SEN/ DGAC/ DGC/ILAHRC / 2O2 / fi@) on the
refer$.

Forwarded herewith is our memoranda with comments on the B
consideration.

Youryfa,ithfi.illt
[y:,-ll xr'

.)"?
Faith(l'tffi@" i9

OF EST

t of the

ve subject

for your

,. .. ruat

'ffislq
ljm

eo\fur
(

Lr
Copy to: Hon. paul Ndemo, OGW

Ag. Chief Regishar of rhe ludiciary/
Ag. Secretary, ]udicial Service Commission
Suprcme Court Building
NAIROBI

%

Supreme Court Buildlng lGround Floor lP0 x 3004'140100 i Nairobi
Tel, +254 0730 181600A00800 I chieft,s o.ko | !u,w judiciary.go.keffi "''' "on'*olrx.,,,o ru*"" Justice Be Our ield and Defender

,JI.'DIOAIY

I

73thM{ch,2024

)3\rr}

ESU
{ t' (r

Kindly acknowledge receipt by stamping and signing a copy of this retter.

Deputy Registrar
Office of the Chief Iustice
Encl---

dlr.

)
I



MEMORATVDA ON THE CONFLICT Or INTEREST BILL (NATIO

ASSEMBLY BrLLS NO. 12 OF 2o23t'

Sectlon 2

Definltton of co4fltct of lnterest the use of public offrcial should be

with public officer as under Article 260 a public offrcer encompa s a) State

Oflicer; or b) any other person, other ttran a State Officer, who h

offrce. In addition, a substantial part of the bill makes reference to a

as ropposed to public officia.l.

The term 'Special conslderation' referred to under Section 12 sho

in the interpretation section of the bill.

The definition under the bill of gainful employment is, 'roo

pursues and. performs for money or other fonn of

Section 16 l2l (dlz Prouides that 'does not exceed such ua e as may be

prescribed'.It is necessar5r to indicate preecribed where to pr t ambiguity.

Section 23(3) provides that a public ofhcer shall not engage in

employment without permission from the reporting entity.

y other gainful

ubstituted

s a public

blic offrcer

d be deirned

thot o. pe"son

HSocbl tlondo.moilon
accaaa lo .rutllca

ensqtlon or

.t

---

I

OFFICE OF THE CHIEF JUSTICE AND

PRESIDENT OF THE SI'PREME COURT OF KEI{YA

Seetlon 6 I
.Fnnctlons of the Com.mlssloru It is prudent to add: " In addition ll tne TunAions

qf tle Commisston under Articles 79 and 252 of the Constitution, arl Section 11 of
flt7 Ethics and. Anti-comtption Commission Act, tle functions of tft Commissian

undq thi.s Act slnll be to-.." I



remune?atlon'. Consequently, tl:e above provision (Section 23(3)) as crafted

entails that a public officer would have to seek permission even where the other
gainful employment.is not incompatible witJ. his oflicial duty, does not impair

his/her judgment in execution of his oflicia.l duties, does not ,""rrit i., conflict of
interest. 

'',''-'; ' i

The requirement of seeking permission to engage in such gainful employment

from the reporting entity is subject to abuse and it is sufficient to just declare

such gainful employment to the reporting authority as proposed under Section

23(21.

Section 27

Requires more context. It is ambiguous and may be discriminatory depending on

the circumstances. For instance, does it mean that a former or retired Judge

cannot be engaged by the Judicial Service Commission to lecture at the Kenya

Judiciary Academy?

Sectlon 45

Section 45 (2) provides for the penalty for providing false information. A conflict

of Interest accusation is a serious allegation. The penalty for providing false

information should be steep to deter and prevent abuse. The hne should be one

million Kenya shillings or to imprisonment for a term not exceeding three years

or both.

.....END.

,

Soclol Irqnrlofmoton
A€crt lo Jurllcc

2lPage
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REPUBLIC OF KENYA 3^
Telegraphlc Address
'Bunge', Nai.robi
Telephonc 28{8000
Fax: 22t1369,1

E-mail: clerk.senate@parliament. go. ke

Parliamentary Service Co

CLBRK OF THE SENATE/ SECRETAR}' 'I'O THE PARLIA}TEN-I'ARY SERvICE CO.\I} S lOr*

Parliament Buildings
P. O. Box {1842 -O0100
NtrIROBI, Kenya

lerL

REI INVITATION TO SUBMIT COMMENTS ON THE CON
INTEREST BILL (NATIONAL ASSENIBLY tslLLS NO. r2 Ot'

Refefnce is made to your letter Ref. SEN/DCAC/DGC/JLAHRC/2024/10(d)
su{et dated 23'd February', 2024 requesting the Parliamentary Sen,ice Co

Colninission) to submit representations on the Conflict of Interest Bill (National
Nd. l2 of2023).

Please find attached a Niemorandum of the Commission on the Bill lor consi

Sdnate Standing Committee on Justice. Legal Affairs and Human Riehts.

ICT F

23)

n the abo

l rssron (r c

sr'rnblv Bills

ration br tlrc

\',rtti.

J. iU.,\-\'EGENYE, CBS
CLERK OF THE SENATE/SECRETAR\',
PARLIA]VI ENTAR}' SERVI CE CONINIISSION

RECEI

,2 MAR

THE SE

SERVICES

2\

IE
ED

Encl

1

Ref: DLC/PSC|COM|0||?0}1|EL ! :

:

6'h March!,024

wMs. Eunice Gichangi, MBS
Deputy Clerk of the Senatc.
P.O. Box 41842-00100
NAIROBI.

i

o"./ Fr. kd^wv\,, $,ru

Lr

t(

h,"]h
DIRECTOR LEGd
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Telegrapilc Addrerr
'Bungre', Nairobi
Telcphone 284800o
Fdx:22{360{ : ' ' .':'
ErnrII: ileiLrsAate(ODrrlramenrlgolta

REIUBTICOf.IlE!'.rI

frBi8itflst:-':

TL. s.iala . . '. ..

Clerk'c Chambers ,. :

Parlianraru Bulli ngr' :
P. O.r B<i:r{t842 -00100
ftrInOB[.finye t' '-

Ref.'-$miD.G.AeP.-Sg.L!l,4IIRc..ALZ*{LOGJ

Mr. d IrI. Nyeginye, CB...g,- -, , ;

Clerk of the Senate/ Secrritary.t 
.

Parliarnentary Seivice Coinmissib
PailiamentBuiliiind",,,, ., -,,,

\*/

NAIROBI.

Dear Sir,

REr IIWITATION TO SUBMIT' COMMEI{TS ON. THE .CONFLICT :iOE

INTERESTBILL (NATIONAL, ASSEIVTBLYSILIS NO: I2:OE.2023

a ailiamint ld.bp rdceiVed on oi befdre Moriilay;'41! lftfrc..E:?Q$:
at 5.00 p.m

e

The Standing Committee on'Juttice,.feSalAffairs and Hrrman Rights ii istattisled
under standing order 228(1) of rhb Senaie Standing Orders and iis mlndated.ro
consider : ill rnuttlrr r"toting ro consiirutional 'ei'fl-airs; the organiaition:.-and.'
adminiStration of larv and justice, elections, promoiion of principles of leadership,:
ethics, and integritl'; agrcements. trcaties and convenrionst nnd implementation of the
provislons ot t]re Constitution on hirman rights. , .: 

' . , 1,, -.

The Comrninee 'is presently rcohsidering ,the Conflict of Interesr Bill. _(Nirti6ridl
dssemlly Bills;'No. 12 :pt'2T21)''fofbWing its Firsi Reading in rtii' $tinitei6ii
We{.neiaay, Ilo February, 2024, whereulxin it stobd commltiiaip tfe Cgmriiipcer$i
COnSidefatiOn. :. : .. .-:, .r-:- . .-,, : : :.-: :.: .-,';'l

lhgqgmgranll*y Ue sup.mingd_tg:the-Clgrk of thq Sena19, Pl O. 8o.14184.2.001q0;
Nairobi,. hand-delivired td the.btrice of ihe:Clerk'of me 

:senate. .Mair. adiiiamE;t
Buildings, Nairobj or , airqildd 1o : ileqk;s;narc@oarliaFent.Lo,ke ,'eoa., 8ppEf,,;..b

The principal object of the Bill ii to,pnivlde for ihe managementrariit *fulitidd df
conflict Olinterest and foi conrlecied purposes: .-.' 

-': 1 . r .. 
-' ', .

Pursuant to the provisions of Article I t8 of the conqtitution and sraading order I{5
(.S-) o{ tUe Senale Standing OrdiiSl the.Ccimmittee ino*,.invites you ro,,i'ubgrit any:.
idlresentations thai ybu may liavetii the-Bill by rvay orrwiuen memotalaa::rrihoseii:
is a copy of the Bill, 'as 

passed by the Narional Assembly on firursOdy,tOg::
Novembcr, 2023, and referred to tiie Senate.

@, Ak"l^, b\
,r .^*-'|},r^,

Ml
Xrl2lzt{

clEfit(5 oFFttE ...

*

SENATE',.,:

23 FEB ZU!

RSCEIVED

,l\fit tf,Iffi
Sr

.i.t
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Mr. ( harles Munyua. Senior Clerk Assistant (charles.munyua@parliamdnt.gg.ke,

O't2O2iO6O7) is the ClerX ro the Comminee and is rcsponsible for facilitating this

matter I

[a^-dE
,id
os*t
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?-.2ir ctcn-tncI, MBs,
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GLERK,SENATE,
EIERK.O F TTTE SENATE
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REPUBLIC OF KENYA

PARLIAM T]NTARY SERVICE COMMISSION

MEMORANDUM TO THE STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS AND HUMAN

RIGHTS

ON

THE CONFLICT OF INTEREST BILL (NATTONAL ASSEtvIBLy BrLLS NO. 12 OF 2023)

PARLIAMENT BUILDINCS,

NAIROBI

1
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z
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I}ACKGROTINT)

2. 'Ihe Bill sceks to among othcrs give ell'cct to Chaptcr 6 ol'thc Constitution, rcpeal thc I'ublic Otllccr t:thic Act. 2003

and introduce various amcndmcnts to thc Leadcrship and Intcgrity Act, No. I 9 ol'20I 2, the Uthics and Anti-
corruption Commission Act, No. 22 ol-201I and thc Anti-Corruption and llcononric Crimes Act, No. 3 ol'2003.

('t,AUSE CI' II,REN'I I'ROVISI0N PROPOSAL I}Y PSC' RAI'IONALIi
6(a) Thc functions of thc Commission shall

bc to-(a) ovcrscc the nranagcrncnt of
conflict of intcrcst for all public of llccrs

Thc Commission shall, in the
pcrformance of its functitrns undcr this
;\cl, havc thc ;xrwcr to- (c) dclegatc lo
anothcr pcrson or body, by noticc in rhc
gazcttc, any of its powcrs or lunctions
undcr this Act in res;rcct to classes o[

Thc funct ions ol tlrc Comrr ission
shall bc to-(a) in liaison rvith thc
rcsponsiblc Conrmission and
reporting cntitics, oversec thc
managemcnt ol conllict ol' irrtcrcst
for all ublic ol'ficcrs
Dclctc sub-clausc 7(c)

This is to allow thc bodics
cxcrcising d isc iplinary control over
public ofliccrs tu continuc
ovcrsee ing the managemcnl ol'
conflict of intcrcsts of their olllcers

It should not bc lcli to the
discrction of the IIACC lo delegatc
a ln€tkln tha is pcrforrntd by a
rcsponsible Cornmission-l'lrc llill
has recognizcd thc rcsponsiblc
Commissions in Clause 3lA.

I l!!ltlitll(li /\:r'\!llllrtr lrlll.\ lttr- t, l) (l lrlll .rlr(rll5lrl!tr lr_r ltl! I !altl!l (rl

Majority in thc National Asscmbly.

l. The Parliamentary Scrvicc Clommission has revicwcd the llill in its original form and as amcnded by thc National
Assembly and supports thc Bill in its currcnt form. The PSC horvevcr takcs makos further
proposals/recommendations as contained in the tahle below:

7(c)

2



public officcrs specificd by the
Commission and that person or body
shall be decmcd to be rcsponsiblc for thc
administration and managcmcnt o[
conflict of interest

Clause
27(b)

A former public olficer shall not-(b) bc

engaged by or act for or against his
former employer lirr at lcast trvo years

altcr ceasing to bc a public officcr

'l'hc import olthc provision is that
retired employees of the
Comrnission including Mcmbcrs of
Parliarnent cannot be engagcd to
support thc Comrnission cvcn in
training and capacity building for at
least two years afltcr leaving the
Service. This goes against thc
resolution of the PSC to cngagc
lormcr Members and retircd stalT in
training and capacity huilding of
Membcrs of Parliamcnt and stalTof
the Parliamcnta Scrvicc

This is because the responsible
Commission rvill bc thc body
charged with custody ofthc
declarat ions and therefiore only
them can rant access to thc

Clause 3l
and 33

Access to Declarations ol Income, Assets

and Liabilities

Proposc deletion of sub-clausc b

Thc PSC supports thc provrsron rn

the Bill as amcnded by the

National Asscmbly to the e lI'cct
that public officers arc requircd to
submit the Declaration of Income.
Assets and l.iabilitics to thcir
rcspective responsiblc
Commissions and not to thc
Ethics and Anti-Comrption
('o_rnnrt!!t9l_G49l).
The PSC supports thc provision in
thc Bill as amcndcd b)'the
National Assenrbly

lnscrt a ncw'sub-chusc

Clause 34

3

2^ (o

Responsibility to administcr the
Declaration of lnconrc, Assets and

Liabilities

This is becausc thc bodics
responsible for excrcising
disciplinary control over public
Officers are the ones best placed to
administer the declarations and to
analyze the same.



Clause i9 lnvcstigation is vcstcd in thc l(eporting
Authority or the Conrmission but thc two
arc not requircd to undertakc concurrcnt
investigations

rcad: For purposcs of this
scction, tlue process means

Inscrt ncrv sub-clause 39(2ll) to
read:

lfthe rcporting authority or the

Commission commcnccs
investigations against a public
ofTiccr flor contravcntion of any
provision of this Act, thc statc
organ that has commenccd
investigations shall notily the
other state organ in writing of the
naturc o[ the investigations within
seven (7) days o[ thc
commcncemcnt.

declarations hy mcmbcrs of the
public

provide guidance on how law
err forcemcnl ofliccrs scan acccss
thc declaralions

subjcct to thc rights untler thc
Accqss lo Information Act and
the rights to privacy undcr thc
Constit u tion.

4

1'o avoid concurrcnt invcstigations
by both thc Reporting Authority
and the Commission, thc state

organ that c()mmcnccs
invcstigations against a public
olliccr shall inform the othcr statc
organ so that the statc org,an that
has not commenccd investigations
docs not initiate a duplicate
investigation.
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RE COMMENT5 ON THE CONFLICT OF INTERE5T 8ILI.

We nnake reference to the above captioned subject matter and y etter dat

February. 2024 inviting the Office of the Attorney 6eneral to submit views

Conhirt of lnterest Bill. 2023 to the Jenate.

We hBve reviewed the Conflict of lnterest (National Assembly Bills) No. 12 of
and note that. rvhile the propoJal for the enactment of legislation to address

of ihterest was meant to address gaps in the Public Officer Ethics Act. CAP l8
the Leadership and lntegrity Act. However, the original Bill has been altered in

that the final legislation will be a claw back on gains in the anti-corruption le

franjra,vork by weakening the exirting laws. For instance. one of the departur

the otiginal Bill is the deletion of the following provisions from the on divesti

shareholding on appointment to public office

23'd

the

023)
nflict
and

way
ative
from
re of

i)

ii)

iii)

ir)

v)

vi)

vii

Clause 3 8- Divestiture:

Clause 39-Methods of divestment:

Clause 40-Blind trust requirements:

Clause 4l-Confirmation of blind truit or Jale

Clause 42-Confidentiality of divestment:

Clause 43-Assets given as security:

Clause 44-Assets of minimal value:
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viii) Clause 45-Compliance orders; and,

ix) Clause 45-Report on compliance with orders of the Commission.

Divestiture of assets is an emerging best practice compliance mearure since disclosure

of a private interest does not in itself resolve a potential conflict (enclosed herewith

please find a copy of the original version of the Bill for your perusal). The above

deleted clauses on divestiture were meant to replace and enhance the provisions in

rection l2 (2) of the Public Officers Ethics Acl (POEA) which is ret to be repealed with

the enactment of the Conflict of lnterest Bill.

Section 12 (2) of POEA provides as followsl

(2) Without ltmrtioglhe geoerclily_ol-lubrect'rer'_(l), EpLthli!_effilerlhgll !_qt

hold shares or have any other interert in a corporation, partnership of other

hr h hn I n fh r rhh

v,rould result in the public officer's personaL ioterests conflicting with his official

duties.

We therefore requert the Senate to consider and reinstate the deleted provisions from

the original Bill and to include the provisions of Section 12(2) of POEA in the current

Bill to addrers conflicts of interest that may arise in public service.

We thank you for your continued support

n .N Muturi, EGH

opy to: Hon. Shadrack J. Mose

\

soLrcrTo GENERAL

12. Conflict of lnterest

(l) A oublic officer shall use his best efforts to avoid beine in a position in

which his personal interestt conflict with his official duties.
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TRANSPARENCY INTERNATIONAL KENYA MEMORANDUM TO THE SENATE ON THE
CONFLICT OF INTEREST BILL (NATIONAL ASSEMBLY BILL No. 72 of 20231

Organization

Transl',arenc1' Internatior.raI - Kenva (TI-Kenya) is a rrot-for-proiit organization founded in 1,999 in Kenya to develop a transparent and
corruption-free society,through good governancc ancl social justicc irritiatives. TI-Kerrya is orre of the autonor.rrous chapters of the global
Transprarencv Interr-ratiortal ntovcrnent bound by a common vision of a corruption-free n,orlcl. The visiorr of TI-Kcnva is that of a

transparent, accountable, ancl corruption-free society.

Introduction

The Conflict-of-Interest Bill, 2023 has been developed to make provisions for the management and regulation of conllict of interest and connected

PurPoses.

TI-Kenya is in support of the Bill noting that Conflict of Interest Legislation in Kenya is essential for upholding good govemance, promoting ethical
conduct, and safeguarding the public interest. It serves as a critical tool in preventing conflicts of interest, ensuring transparency, and enhancing
accountability, ultimately contributing to the country's development and the well-being of its citizens.

TI-Kenya notes that the Bill which has presently been transmitted to the Senate has captured many of the recommendations suggested to the Justice
and lrgal Affairs Committee during the initial public participation exercises in 2O?3.

Under the invitation for submission of memoranda on the Bill, TI-Kenya wishes to make the following additional recommendations;

@

1

There are provisions to protect
"whistleb ower aS

inclusion of the definition of a

at have been introduced in

2

Section

G

Specific Proposed
amendment/Recommendation

Provision of the Bill Iustificatiory' Rationale for the
AmendmentlRecommendation
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"zohistleblower" means a person zoho

makes a lepofi to the Commission or the

lau enforcanent agencies on acts or
situations of conflict of interest.

(protection of person making

TI-Kenya notes that there is also pending
legislation on
Whistleblower Protection Bill 2021 that has

been pending in parliament and which would
also be important to bolster the fight against
corruption

section 54

disclosure)

Restricted gainful
employment

Propose inclusion of the word "business" to
the marginal note, to read as follows: -

"Restricted gainful employment and
business"

Thereafter, add the phrase "and business"
immediately after the word "employment" in
Sub-sections 1.,2, and 3

To align with Section 28 providing on the
prohibition against representing people before
reporting entities

Propose that the President be included in the

list of State Officers answerable to Parliament
as the responsible commission.

We propose a joint Committee of Members
drawn from both the National Assembly and
the Senate.

The High Court in the BBI Case applied article 259

to purposively interpret article 143 (2) to the effect
that where the President acts in contravention of
the Constitution he/she could be held personally
responsible for any loss that may ensue as a result
of his action or inaction.

Section 31 A Determination of the
responsible Commission

Section Provision of the Bill Specific Proposed
amendmentf Rec ommendation

|ustificationy' Rationale for the
AmendmenVRecommendation

Section 23

2
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In this regard, the President can therefore be

subjected to the provisions of the Conflict of
Interest Act.

CONTACT INFORMATION:

Sheila Masinde

Transparency International Kenya

PO BOX 198 - 00200, City Square,

Tel: +254 (0)202727753/S Mobile: +254 (0) 722296589

Kindaruma Road, Off Ring Road, Kilimani Gate No. 713; Suite

No.4.

Email: trans aren ken a.or

NAIROBI, KENYA

3

Section Provision of the Bill Specific Proposed
a men dme nt/Recomme nda ti o n

fustificatiory' Rationale for the
AmendmenVRecommendation
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THE SENATE

MATRIX

THE CONFLICT OF INTEREST B[LL,2023 (NATIONAL ASSEMBLY BILLS NO. I2 OF 2023)

Stakeholders:

l. The Ethics and Anti-Comrption Commission (EACC);
2. T\e National Police Service Commission (NPSC);
3. The Teachers Service Commission (TSC);
4. The County Assemblies Forum (CAF);
5. Union of Kenya Civil Servants (UKCS);
6. Kenya Law Reform Commission (KLRC);
7. Institute of Certified Secretaries (lCS);
8. The Council of County Govemors (CoG);
9. The Salaries and Remuneration Commission (SRC);
10. Transparency Intemational - Kenya (TI);
I l. Office of the Prime Cabinet Secretary (OPCS);
12. The Public Service Commission (PSC);
13. The Parliamentary Service Commission (PSC')

Dli(]NI I ITIrlN

I TSC Amend the title of the Bill to retain
the title "Public officer Ethics Act"

Conflict of Interest is just one component of
ethics expected ofpublic officers.

2 CAF Provide the definition of "conflict Defining conflict of interest will provide a

1

D rl   C\'Ii.IIF



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
of interest" and "whistle-blower" as

follows:

"conflict of interest" means when a
person has a direct or indirect
personal interest that could
reasonably be perceived to impair
their objectivity, judgment, or
impartiality in the performance of
their duties or responsibilities.

"whistleblower" means a person
who makes a report to the
Commission or the law
enforcement agencies on acts or
situations of conflict of interest.

clear and consistent understanding of the
concept. This clarity is essential for public
officers, regulatory bodies, and the public,
ensuring that everyone interprets and applies
the term in the same way.

Defining whistleblower enhances the overall
efficacy of the legislation. The inclusion of a
clear and comprehensive definition serves as

a foundational element to the provisions
outlined in clause 54, specifically addressing
the protection of individuals making
disclosures.

TI Include definition of
"whistleblower" as follows -

a

"whistleblower" means a person
who makes a report to the
Commission or the law
enforcement agencies on acts or
situations of confl ict of interest.

There are provisions to protect
whistleblowers that have been introduced in
Section 54 (protection of people making
disclosure). TI-Kenya notes that there is also
pending legislation on Whistleblower
Protection Bill, 2021 that has been pending
in Parliament and which would be important
to bolster the fight against comrption.

CoG For certainty

ICS Expand the definition of "conflict
of interest" to include -
a) actual conflict of interest which

To complement section 8 which provide for
acts that may amount to a conflict of interest.

2

Define the term "State officer" in
line with the definition under the
Constitution.



REASONS RESOLUTIONCLAUSE STAKEHOLDER PROPOSAL
arises when an individual has a
real conflict between official
duties and private interest;

b) potential conflict of interest
which refers to circumstances
where it is foreseeable that a
conflict may arise in future and
steps should be taken now to
mitigate that fufure risk;

c) Perceived conflict of interest
arises when third parties of
public form the view that an

individual's private interest
could improperly influence the
decisions or actions now or in
the future.

TSC Gainful ernployment should
refer to steady allowance
arising out of steady
employment meaning the
employee will have steady work
and payment to allow self-
sufficiency. It is aptly defined
in the Leadership and Integrity
Act.

2. Include Constitutional
r.&ai.oai.oaq ac nqrt Of

Gainful ernployment as defined in the Bill is
narrow and restrictive.

To encompass Article 248 of the
on

"reporting entity"
CAF Amend 3(2)a) to read

(a) promote objectivity and

To enhance clarity scope of application and
align with language used in other parts of the
Bill e.g. clauses 8(a), l0(l), l2(l).

J

I

3
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CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
impartiality in decision making
relating to the exercise of an
oflicial power or the
performance of a duty or
function of the public officer;

Amend 3(2)(c) to read:

(c) enhance public confidence in
the integrity of public office
and delivery of public services;

6 EACC Reinstate the function to institute
proceedings for forfeiture of
unclaimed or unexplained assets

which was provided in the original
Bill.

In enforcing provisions on declaration of
income, assets and liabilities under Part IV of
the Bill, EACC would come across cases of
undeclared assets which would be subject to
forfeiture.

PSC- Amend 6(a) to read -

(a) in liaison with the responsible
commission and reporting
entities, oversee the management
of conflict of interest for all public
oflicers;

To allow bodies exercising disciplinary
control over public oflicers to continue
overseeing the management of conflict of
interest of their officers.

7 EACC Reinstate the power by EACC to
summon witnesses as was provided
in the original Bill

Whereas EACC may have such powers
under other laws such as ACECA, it is
necessary for the powers in the Conflict of
Interest law be self-implementing.

PSC- Delete 7(c) It should not be left to the discretion of
EACC to delegate a function that is
performed by a responsible commission in
clause 31A.

4

Introduce "public oflice" to align to Article
73( 1) of the Constitution on Responsibilities
ofleadership, and Article 75(l) on conduct
of State

Office.



RESOLUTIONPROPOSAL REASONSCLAUSE STAKEHOLDER
The current provision is narrow in scope
contrary to the spirit of the Bill. The original
provision included potential conflict of
interest that may arise in the future and
conflict situations which are not necessarily
criminal in nature but require management.

EACC Reinstate the original provlsron

Define Conflict of Interest in the
Preamble

Delete the word 'perception' in 8(b)
as it is subj ect to abuse.

Redraft 8(c) as it is anticipatory

8 TSC

To provide clarity on who a public officer
should report/disclose relevant
details/information to which ensures
accountability.

CAF

(b) disclose details of any private
interest ofthe public officer that
affects the official duties of the
public officer, to the reporting
authority or Commission and
comply with any directions to
avoid the conflict.

TSC Amend 9(b) to read -

(b) disclose details of any private
interest of the public officer that
affects the official duties of the

^',Ll:^ ^ffi^- 1a flra reoortins

This will provide clarifu on who a public
officer should reporU disclose relevant
details/ information to; which ensures

accountability.

authority or
comply with
avoid conflict

Commission and
anv directions to

The provision shields public oflicers fromEACC Delete l2(3)t2

5

8

Amendment 9(l) to read:9



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
criminal or civil proceedings if any action is
done in good faith. What amounts to good
faith has not been defined thereby rendering
the provision inoperable as the defence of
good faith becomes absolute.

CoG To avoid divergent interpretations provisions
of the Bill.

l3 NPSC Qualifu the "interest of another
person" in l3(l) to read the
"private interest".

Interests are general term and the interest
sought to be regulated are "private interests".

l5 NPSC Delete l5(l)(b) or qualifu it to "
after accepting the offer".

Receipt of an offer does not indicate any
actior/omission in the conduct of the public
officer to act for private interests and could
be unsolicited.

t7 TSC Clarify on whether gifts referred to
in l7(b) refer to gifts to entity's
employees.

To avoid abuse of the
harassment of public officers

provisions and

l8 TSC l. Restrict the treatment meant to
influence the Public Officer in
l8(l ).

2. Expound/qualifo and define
exceptional circumstances.

The provision as drafted criminalizes all
complimentary treatment.

The provisions appears too open ended

NPSC Delete the
re(l).

word beneficiary in

TSC Place of use of proxies such as

spouse and children be addressed.

To avoid abuse by public officers and to
protect the sanctity of the PPDA.

6

Define the term "good faith".

l9 The proposal is against Articles 27(3) & (4)
and 40 of the Constitution on the right to
economic opportunities and property.
Public officers have the right to acquire
property which includes stakes in company
shares in which beneficial interest are
declarable in law.



CLAUSE STAKEHOLDER PROPOSAL RESOLUTION
EACC There is need for consensus as to

whether public officers should be
barred from trading with the
Government and not just the
employer.

20 CAF Amend 20( I ) to read

A public officer shall not hold a

direct or indirect interest in a
partnership, private company or any
other legal entity that is a party to a
contract with the reporting entity in
which the public officer serves,

under which the partnership, private
company or legal entity receives a

benefit.

To provide for conflict of interest arising in
situations where a public officer holds shares

or interests in private legal entities, either
directly or indirectly.

Add the following provisions in
20(2) -

(i) A public officer who is serving a

full{ime basis shall not
participate in any gainful
employment;

(ii) Recruitment must be

undertaken on the basis of fair
competition and merit,
representing Kenya's diverse
communities, adequate and
equal opportunities to all

UKCS

ethnic groups, persons with
disabilities and minorities.

genoer, yourns, members ot all

7

REASONS



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
CAF Deleting 2l(2) which provides for

the exonption, in the altemative
define "personal Staff'.

Such staff should be appointed competitively
as per the values and principles of public
service set out under Articles 232(l)(g), (h),
(i) and 232(2) of the Constitution.

OPCS l. Include the following
provisions in 2l(l) providing
that a public officer shall not -

c) Be appointed as a Chairperson or
Member/Director of a public entity
of State Corporations if they have
served in the same entity as an

employee on the preceding 5 years.

d) Be appointed as an employee of
a public entity ofState corporations
if they have served in the same

entity as a Chairperson or Member/
Director of the Board in the
preceding five years or

2. Include the
clauses

following new

(lb) An individual serving in acting
capacity shall not -
a) Take part in the preceding
processes (e.g. development of
indent, sourcing for a recruitment
firm, selection of shortlisting panel,
shortlisting among others) towards
substantive appointment to the

State Corporations have experienced
conflicts relating to the recruitment of CEOs,
other staff members and respective Boards
and the proposals will provide a solution for
such conflicts.

8

2t



RESOLUTIONREASONSPROPOSALSTAKEHOLDERCLAUSE
same position if they are

themselves interested in the same

position while in still acting.

(4) Any appointment done in
contravention of subsection (1) will
be deemed null and void.
Provide for the penalty in 2l(2)(b)UKCS

The Commission should develop rational
criteria for evaluation of the activity for
which permission is sought for all agencies

for uniformity across the public service and

does the notification to reporting entities.
Amend section 10(1)(c) of the NPSC Act so

that the applicable law on conflict of
interests regulating trade is the same

regulation operationalizing Article 80 of the

Constitution.

2. Delete the reporting authority in
23(3) and allow mandate to
solely be the Commission.

l. Delete 23(2)23 NPSC

The Employment and Labour Relations
Court in Nyeri in ELRC Cause No. 3 of
2022: Agnes Gatama vs EACC & Others

where it was held that a full-time public
C^- 

-a 
rj-^

Include a clause to the effect that a
public officer shall not accept
employment on a part-time basis in
another public institution.

will also address theThis provision

9

It should be sufficient that the employment is

not in conflict with the public officer's
engagement and making a wealth declaration
stating the income from the employment is

sufficient.

SRC

rrlflcer iq nnl elirrihle

employment in another public institution.



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
avoidance ofdouble provision ofbenefits by
different employers to the same public
officer during the same period

TI l. Include the word "business" to
the marginal note, to read as
follows -

"Restricted gainful employment
and business"

2. Add the phrase "and business"
immediately after the word
"employment" in 23(l), (2) and
(3 ).

To align with Section 28 providing on the
prohibition against representing people
before reporting entities.

TSC l. 23(l)(a) appears vague e.g. use
of the word incompatible.

2. Expound 23(2) to bring
what is acceptable, what
prohibited or not.

out
is

In line with Article 47 of the Constitution,
the same should be qualified.

To avoid abuse

No employer will give the permission
referred to in the Clause. The provision
appears to criminalize hard work.

24 Delete reference to Access to
Information Act in 24(2)(c).

An open register for conflict of interest is an
important requirement for implementation of
the law as a lot of information on violations
will be derived by members of the public
who have knowledge of situations where
public officers are conflicted. To subject
access to the register to the Access to
Information Act will curtail this principle. In

10

3. 23(3) is not practical.

EACC
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addition, the provision may be misinterpreted
or misapplied by public officers or entities to
restrict or deny access to the register by law
enforcernent agencies
The State is a broad term which includes the
whole government. Only former reporting
entity in which a former public officer was

engaged as an employee should be

considered as there was privity of
relationship.

Article 35 of the Constitution guarantees

access to information held by the State

subject to legal limitations. Therefore, the
only information limited should be anti-
competitive information, classified
information or mis-information.
The proposal may limit witnesses in legal
proceedings who advance the rule of law and
constitutionalism where they have first-hand
information on issues where there are legal
proceedings.

Replace the word "State" in
27(1)(a) with "reporting entity".

2. Provided that information
referred to in 27(l)(c) is
"classifi ed" information.

I27

The clause violates the rights
professional e.g. advocates in
Service. It is unconstitutional.

of certain
the Public

Delete

The provision bars retired anployee as well
as former members of Parliament from being
engaged by PSC'to support PSC'including
trainins and c^nrcifv. hrrilrli".' - :

Delete 27(b)PSC-

to engage former
members of Parliament and retired staff of
PSC'

rs ls agalnst PSC

11

NPSC

TSC



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
28 NPSC Create an exception for witnesses The proposal may lead to miscarriage of

justice where the person who left the
reporting entity is a key witness to the
proceedings and therefore akin to gagging
witnesses.

TSC The clause violates the rights
professional e.g. advocates in
Service. It is unconstitutional.

of certain
the Public

29 TSC Delete The clause violates the rights
professional e.g. advocates in
Service. It is unconstitutional.

of certain
the Public

30 NPSC EACC should create a portal for reporting
similar to Public Procurement Authority
where reporting commissions can
periodically update this information for
effi ciency in compliance.
Provisions should be made for annual
rsporting for all conflict ofinterest issues.

All public and state officers should
recuse themselves in matters
relating to conflict of interest.

ICS l. Provide a detailed procedure for
disclosure as to allow full
compliance; and

2. Improve clarity and
comprehensiveness of the
disclosure requirements.

To facilitate easier
compliance thereby
transparent government

understanding
creating a

and
more

TSC Redraft the 30(2)(b) The provision places upon a Public Officer
an unnecessary burden.
The reporting authority should bear this
burden as it is the custodian ofthe register of
Conflict of Interest.

72

Delete

Amend 30(2Xb).

UKCS The clause as is currently is discriminatory
and favours State officers which amount to
conflict of interest.



RESOLUTIONREASONSPROPOSALCLAUSE STAKEHOLDER
The reporting authority should also receive
the information, as the office or body
responsible for a public officer. Further, the

sheer volume of the declarations would make
it difficult for the Commission alone to
process and verifo the declarations.

Amend 3l(l) to read

Every public officer shall submit to 
]

the Commission and to the
reporting authority a declaration of
the income, assets and liabilities of
himsell his spouse or spouses and

his dependent children under the

age ofeighteen
years.

3l CAF

EACC may not have the capacity to receive
all declaration forms from the entire Public
Service.

It is a violation of the right to privacy

Declaration be made to the
various reporting authorities as

well for easier managernent.

I

2. Delete 3l(aXc)

TSC

There is need to specifo
children dependents age when
declaring income, assets and
liabilities. Only children under
l8 years should have their
assets, if any, declared.

(5) An officer who fails to submit a
declaration or clarification as

required or who submits
on that he/she knows is

following new

informati

2. Add the
provision -

UKCS

@leto
disciplinary action.

The omission of these entities leaves al. Desigrrate several responsible3lA

13

I

EACC



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
commissions which have been
omitted. They include -
The Board of Directors of CBK
currently responsible for
officers of CBK and financial
instifutions licensed under the
Banking Act as state
corporations;
Commission for University
education currently responsible
for officers in public
universities;
EACC currently responsible for
EACC officers as well as
officers in co-operative
societies;
Commission on Administrative
Justice;
Kenya National Human Rights
Commission.

2. EACC to remain the
responsible commission for its
officers other than the CEO

vacuum in respect ofofficers for whom they
are established.
The independent nature of their operations
dictate that they should be the responsible
commissions.

There is no proper justification for some
members of staff of EACC, Deputy Director
and above, should declare their income,
assets and liabilities to the Committee of the
National Assembly. The Committee will not
be able to enforce the requirements in respect
of staff over which it has no disciplinary
contro l.

TI Include a clause that provides that
the President be included in the list
of State Officers answerable to

The High Court in the BBI Case applied
Article 259 to purposively interpret Article
143(2) to the effect that where the President

t4



RESOLUTIONREASONSPROPOSALSTAKEHOLDERCLAUSE
acts in contravention of the Constitution,
he/she could be held personally responsible
for any loss that may ensue as a result of his

action or inaction. Therefore, the President
can be subjected to the provisions of the

Conflict of Interest Act.
The reporting entity will be in a position to

enforce the provision when the public
officers are still under employment

Amendment 32(3) so that the final
declaration is made 30 days prior to
exit

32 TSC

The Act introduces a reporting authority for
which this clause should apply. It is more
reasonable and efficient to have the reporting
authority also analyse, process and verifu the

declarations. Further, the reporting authority
has a direct interest in the declarations.

Amendment 33(l) to read

Upon the receipt of the declaration
made under section 31. the

commission and reporting
authority shall analyse the

declaration to ascertain...

.,J

Wealth declarations contain personal

information that is subject to the right to
privacy.
A public officer should be informed when
such information touching on their private

information has been requested.
The Commission should have proper
guidelines on how this information is

requested or conveyed and the purpose

declared in the request.

The right to privacy and access to reporting
entitipc infntrn^+inn oL^"1'l ^^-rl-"^ r^ L

Qualifu the declaration referred
under 34(l) to exclude wealth
declaration by a public officer.

2. ln 34(2) define enforcernent

NPSC34

managed through transparent but account

and lawful channels and persons
ableemployed by LACU,

enforcement offi cers generally.
Replace after due process with

and not all

15

Parliament (a joint Committee of
members drawn from both the

National Assembly and the Senate)
as the respomible Commission.

CAF



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION

having demonstrated reasonable
cause shall have access to the
disclosures with: reasonable
access upon request on notice to
reporting entities.

EACC Delete the words "due process" "due process has not been defined making it
vague as to whether a law enforcernent body
can be granted unrestricted access or not.
Unrestricted access to declarations by a law
enforcement agency is an intemational best
practice, especially in investigation of cases
for unexplained assets.

PSC' Insert the following new clause
(2A) For purposes of this section,
due process means pursuant to a

court order or subject to the rights
under the Access to Information
Act and the right to privacy under
the Constitution.

To provide
enforcement
declarations.

guidance
officers

on
can

how
access

law
the

Part IV EACC Reinstate clauses 38, 39, 40,41,42,
43,44 and 45 of the original Bill.

These compliance measures were mostly
new and novel innovations not contained in
law.
Their deletion means that the law will not
introduce anything new in the management
of conflict of interest other than
consolidating what was fragmented in
various laws.

39 EACC Investigation should be under the
exclusive jurisdiction of EACC.

The provision infringes on the constitutional
mandate of EACC by purporting to preempr
it from conducting investigation if a
reportlng authority has commenced

16
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investigation into the matter.
A person can stop investigations by EACC
through the initiation of investigation by a

reporting authority thereby allowing forum
shopping.
The provision creates a lacuna and confusion
as it does not clarifu what happens in the
event that EACC and a reporting authority
were to find out that they are conducting
concurrent investigations.
Many of the reporting authorities do not have

the mechanisms/capacity to undertake
investigations.
So as to ensure uniformity, harmony and

consistency in dealing with cases of conflict
of interest.
To avoid concurrence investigations by both
the reporting authority and EACC.

Insert the following new subclause

(2B) If the reporting authority or
the Commission commences
investigations against a public
officer for contravention of any of
the provisions of this Act, the State

organ that has commenced
investigations shall notifu the other
State organ in writing of the nature
of the investigations within seven

days of the commencement.

PSC-

'Fhic rrntver mrqhl lo lra avarnio,a'l og- 'l'-TSC45
process including fair hearing
To avoid ambiguity as a result of varied
understandings

Define the term "good faith"CoG46

t7

Redraft to avoid abuse.



CLAUSE STAKEHOLDER REASONS RESOLUTION
48 ICS Include provisions providing

anonymous submission
complaints.

for
of

Will promote accountability and give justice
to all persons who may be affected.

TSC Redraft the entire clause Reporting of a crime should be multifaceted
to avoid abuse.

The provisions should bring on board other
players in thejustice sector for processes e.g.
police and DCI, provide how information is
processed as well as provide for modalities
of investigations should.

49 CAF Amend 49(2) to read

If the Commission declines to
commence an investigation, the
Commission shall inform the
person who lodged the complaint
and give reasons for the decision
within 90 days upon confirmation
of receipt of the complaint.

To allow a timeline within which complaints
need to be addressed after acknowledgement
of the complaint.

TSC Redraft the entire clause The clause is pre-emptive. It can provide for
some form of preliminary inquiry to
determine if conflict of interest is apparent or
not.

CoG The Public Officer Ethics Act should not be

repealed in its entirety, since other ethical
aspects of public officers such as sexual
harassment and not covered under the
Conflict of Interest Bill will be left out. Only
repeal provisions dealing with conflict of
interest.

18

PROPOSAL

Only repeal section l2 of the Public
Offrcer Ethics Act.



CLAUSE STAKEHOLDER PROPOSAL
CAF Amend 50(2) to read - To aligrr with section 62(l) and (3) of the

Anti-Com:ption and Economic Crimes Act
on suspension.
Section 62(l) provides that if charged with
comrption or economic crime, a public
officer or state officer who shall be
suspended, at half pay, with effect from the
date ofthe charge until the conclusion ofthe
case: Provided that the case shall be
determined within twenty-four months.
Section 62(3) on the other hand provides
that, the public officer ceases to be
suspended ifthe proceedings against him are

discontinued or ifhe is acquitted.

50

The provision should be subjected to law
goveming operations of reporting authority
and other statutes.

TSC Provide for rernuneration, salary,
emoluments during the suspension
period etc.

Delete 52(2) Recommendations from EACC should not be
binding, they should rernain as best practices.

5l TSC

The fine prescribed is excessively high52 TSC Redraft, the penalty has not been
provided.

To provide for enhanced protection of
whistleblowers and witnesses.

Include the following provisions -
A whistleblower, informant or a

witn

CAF54

ffinotbe
intimidated or harassed for
providing information to law

19
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Despite sub section (l), the period
of suspension of a State officer or
public officer shall not exceed
ninety days unless the person is
charged in accordance with
section 5l(l)(d).

As is, it is subject to abuse since these are

administrative. Also, these should be left to
criminal courts.



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
enforcement institutions or giving
testimony in a court of law.

Every reporting institution and law
enforcement agency shall put in
place reasonable mechanisms to
protect the identity of informants
and witnesses.

55 TSC Expound the clause Is the reporting entity an agent of EACC?

Give format of the compliance reports
referred to. The reports should also be
defined as a statutory requirement in the
preliminary.

58 CAF The Public
should not
entirety.

Officer Ethics Act
be repealed in its

The following important provisions will be
left out:

5 - Establishment of specific codes of
conduct
8 - Performance of duties
9 - Professionalism
I I - No improper enrichment
l4 - Acting for foreigners
l5 - Care of property
I 8 - Giving of advice
l9 - Misleading the public
20 {onduct of private affairs
2l - Sexual harassment
25-Reporting improper orders

The provisions are relevant and contribute
towards advancing the ethics of public

20



CLAUSE STAKEHOLDER PROPOSAL REASONS
officers and connected purposes

The Public Officer Ethics Act covers a broad
range of issues pertaining to ethics of public
officers, with conflict of interest being only
one ofthem as expressly provided in section
I 2 of the Act.

Amend the Public Officer Ethics
Act as opposed to enacting this Bill.

Similar reasons as those advanced by CAF
above.

GeneraUOther Comments

l. KLRC - Concurs with the Bill for the reason that they participated in the development of the Bill and made submissions on the

Bill when it was being considered by the National Assembly.

2. NPSC - EACC and responsible commissions should have in place data protection policies for personal data and sigrred

commitments on handling of online processed data.

3. CoG - proposed that Parliament reviews other relevant laws including the Leadership and Integrity Act and the Anti-Comrption
and Economic Crimes Act so as to align them with the Bill.

4. UKCS - proposes that EACC be given prosecutorial powers. Prosecution procedure be similar to Small Claim Courts to serve

justice.

5. ICS - on Part IV, ICS proposes that there should be enhanced ethical standards through assessment to enhance compliance.

Institutions should be required to perform annual govemance assessments by a certified govemance auditor accredited by the

institute and give a report on the effectiveness of the law. Additionally, reporting organizations should have an ethics and integrity

officer responsible for assessing and tracking compliance on conflict of interest. A new clause is proposed providing for the

requirement to appoint such an officer, qualifications as well as their responsibilities

RC proposed inclusion of the following new provisions so as to

the integrity of the public procurement processes -
enhance the transparency in the banking systsm and strengthen

2L
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TSC



a) a Clause that guides the modalities/procedures for public officers opening and operating overseas bank accounts; and

b) a Clause that regulates participation in local tendering processes by offshore registered companies whose directors are
public officers.

7. PSC proposes amending existing legislations so .ts to address identified gaps such divesture and establishment of blind trusts as
opposed to enacting a new law which merely what is already provided for. The following are the reasons for the proposal -

a) The Public Officer Ethics Act was enacted as part of the Kenya's commitment to the United Nations Convention Against
Comrption. It seeks to promote professionalism and good conduct among public officers by requiring development and
implementation of codes of conduct. No reason has been advanced for the repeal of the Public Officer Ethics Act;

b) The Bill replicates what is already provided for under the Public Officer Ethics Act and the Leadership and Integrity Act;

c) The Bill proposes to repeal sections ofthe Leadership and Integrity Act which form part ofthe general code ofconduct.
Hence there will be very little left for institutions to anchor their specific codes on.

Additionally, PSC proposes that clauses 38 to 43, all inclusive, which provided for divesture and establishment of blind trusts and
were deleted by the National Assernbly be reinstated. These clauses provided practical measures for managing conflict of interest.

22
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27th )1arch, 202.1

ItE: COI!!Ml'l'TEE STA(;E AIIENDMENTS TO THr. CONFLICT
I}-'TEREST BILL, N,\TIONAI, ASST,}IBI,\'BII,I,S NO. I2 0F 2023

N0'l'lCF: is givcn that Scrt. \\'akili llillary Kiprotich Sigci. Chairpcrson t

Standing Cornrnittcc on.lusticc. Lcgirl AI'lirirs and llurnarr Ilights. irrlcrtds t() nto\
lirlklrirrg arnr'ndrncnls to thc Conllict ()l'lntcrcst Ilill. Natiorral Asscrnhlv Ilills N
ot'201-1'

CI,AUSF] 3

THAT clausc 3 ol' thc llill bc arncndcd in subclausc ( l) dclcting paragraph

substituting. thcrcli.lr thc lirllo* ins ncu paragraplt

(c) cnhancc public conlidcncc in thc intcgritl ot'public ollrcc and dcli
public scn'iccs.

cl,,\L;sh. l3

TIIA't clatrsc l3 ol'thc Ilill bc anrcndcd in subclausc 1l) br dclctinq thc \\'()rds "
olthc ol'llucr or thc irllcrcsts" appcaring irrrnrcrliatcll alicr thc uord "to lurtlrcr tl
suhstituting thcrctirr thc rvorrls .'privatc irrtcrcst ol-thc olllccr or".

CL/\US[: l5

THAT clausc l5 ol' tlre llill hc arncndcd in suhclausc (lXb) b) <lclcting thc
"olTcr" appcaring irrrrrrcdiatclv alicr thc u ords "ru-portinl authoritr anr'" and suhst

thcre lirr thu uord "acccptancc".

ct.AUSU l9

IHA't cllttse l9 ol'tlrc llill lrc arrrcnclcd

(a) in subglausc ( llhl dclcting thc sords "or bcncl'iciarr ol" uppcurins irnrrrct

alicr thc rvtlrds "bc a partv to": arrd

(b) in subclausc (2)b1 clclcting thc rrords "or bcnr:liciarr ol-'lppcarins irnnred
a licr thc rr orrls "hc il l)urt\ t()".

oF

thc
t h.-

l2

) and

rv ol

tcrcst
" and

\\ ()l'(l

ulrng

tc lr

tcl\

I'he (llcrk ol'thc Se natc
['arlianrcnt I]ui ldings
NAiltOBl
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CI.AUSE 27

'l'llAl'clurrsc 27 ol'thc llill hc arrrcndcrl in subclitrrsc (l) br dclcting paragraph (l) and

substituting tlrcrclrlr thc lilllou itrg ncu pitragraph '

(a) act lirr or on bchall' ol' anv pcrson in conttcction u ith anl spccilic
procccdine. trartsaction. ttceotiation ()r casc in rvhich a rcporting

itutll()rit\ i: lr pirrtr arrtl u ith rcspcct ttr u lticlt lhc lirrrttcr public ol'liccr
Irlrl ;rctctl lirr. or provitlctl adr icc to thc rcportitte aulh()rit\:

c l.Ausu 29

'l'llAT cluusc 19 ol' thc Ilill bc

irnrncdiatclr alicr strl'rclausc (l )

arrrcndcd bv inscrtine thc lirllos'ins ncrr sut'rc lausc

(i)'l'hc provisions ol'this scction anci scctions 27 and 28. shall not applv to

a lirrnrcr ptrhlic ol'liccr rcprcscntine anothcr pcrson itt atrv procgcdirrgs lrcltrrc a

court ol'larr trr tribunal cstahlishccl hr lau irrcltrdinq its a rr itncss.

('t-,\LS[. ]J

1'llAT clarrsc 3.1 ol'thc llill bc lnrcndcd irt suhscction (2) h) dclcting thc rvortls "alicr

duc proccss" uppcxlillr irrrrnctliate lv irlicr tlrc rr.ords "agcttcl shall" artcl suhstituting

tlrere lirr thc rvtlrds "sub.lcct to thc right trl privacl as providctl lor unclcr thc Corrstitution

and pursuant to a c()url ordcr ()r thc Acccss tcl Inlbrlnation Act".

CI-AUST] {I

't'ltAl' clirrrsc .ll ol' thc llill bc amcndccl b1 irtscrting thc Iollorving ncrv clausc

irnnrccliatclv attcr suhclatrsc (l )

(3 ) ll' thc Ctunrnission or a rcporting cntit) lails to conclutlc thc

invcstic.ations rr ithirr ttinctv clitr s. lhc irtvcsligalions shall be clccnrcd to havc

hccrr concludcd at thc cxpirl ol'thc ninctl davs antl thc olllccr shall rcsulnc his

rlr hcr dutics.

('t..\t sE 12

THAT clausc 4l ol'thc llill bc anrcndcd in subscction ( I ) bl inscrtine thc u'ords "or a

rcptrrting authoritl" irrrnre-diatcll aftcr thc rltlrds "thc Cotntrtission".
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