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SION



. The Law of Succession (Amendment) Bill (Senate Bills No. 15 of 2021) seeks to
amend the Law of Succession Act, to provide for gender equity in succession matters
by ensuring that the widow and widower lose their life interest in the whole of the
remainder of the net intestate estate once they re-marry.

FOREWORD BY THE CHAIRPERSON

2. The Standing Committee on Justice, Legal Affairs and Human Rights considered the
Bill at length. A call for submission of memoranda was placed in two newspapers
with national circulation on Thursday, 13" May, 2021. The advertisement was also
posted on the Parliament website and social media platforms. In response to the
advertisement, the Committee received five written submissions from stakeholders,
four of whom appeared before the Committee, which were considered by the
Committee in making its recommendations on the Bill.

3. Based on its deliberations, the Committee has made various observations and
recommendations on the Bill as set out in Chapter Three of this Report. Additionally,
the Committee will present amendments with a view of strengthening the provisions
of the Bill for consideration by this House.

4. The Committee wishes to thank the Offices of the Speaker and the Clerk of the Senate
for the support extended to it in undertaking this important assignment. The
Committee further wishes to thank the stakeholders who submitted written
memoranda on the Bill.

5. Itis now my pleasant duty, pursuant to standing order 143 (1), to present a Report of
the Standing Committee on Justice, Legal Affairs and Human Rights on the Law of
Succession (Amendment) Bill (Senate Bills No. 15 of 2021)

N th n,. 5
Signed @ Date..... 5....@.‘?.?!%?:.; Vb

SEN. ERICK OKONG’0 MOGENI, SC, MP,
CHAIRPERSON,
STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS AND HUMAN
RIGHTS




ADOPTION OF THE REPORT ON THE LAW OF SUCCESSION
(AMENDMENT) BILL (SENATE BILLS NO. 15 OF 2021)

We, the undersigned Members of the Senate Standing Committee on Justice, Legal
Affairs and Human Rights, do hereby append our signatures to adopt this Report —
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PREFACE

The Standing Committee on Justice, Legal Affairs and Human Rights is established
pursuant to the standing 218 of and the Second Schedule to the Senate Standing Orders,
and is mandated to: -

‘consider all matters relating to constitutional affairs, the organization and
administration of law and justice, elections, promotion of principles of leadership,
ethics, and integrity; agreements, treaties and conventions; and implementation of the
provisions of the Constitution on human rights.’

The Committee is comprised of —
1) Sen. Erick Okong’o Mogeni, SC, MP - Chairperson
2) Sen. (Canon) Naomi Jillo Waqo, MP - Vice Chairperson
3) Sen. Amos Wako, EGH, SC, FCIArb, MP
4) Sen. James Orengo, EGH, SC, MP
5) Sen. Fatuma Dullo, CBS, MP
6) Sen. Mutula Kilonzo Junior, CBS, MP
7) Sen. Irungu Kang’ata, CBS, MP
8) Sen. Johnson Sakaja, CBS, MP

The Minutes of the Sittings of the Committee in considering the Law of Succession
(Amendment) Bill (Senate Bill No. 15 of 2021) are attached to this Report collectively as
Annex 1.



CHAPTER ONE: INTRODUCTION

Background on the Law of Succession (Amendment) Bill (Senate Bills No. 15 of
2021))

The Law of Succession (Amendment) Bill (Senate Bills No. 15 of 2021) is
sponsored by Sen. Abshiro Halake MP. A copy of the Bill is attached to this Report
as Annex 2.

The Bill was published on 12th March, 2021 and was read a First Time in the Senate
onl1" May, 2021.Following the First Reading in the Senate, it stood committed,
pursuant to Sland%ﬁéﬁt_@rdcr 140(1), to the Standing Committee on Justice, Legal
Affairs and Human Rigﬁts for consideration.

Before publication of the Bill on 12" March, 2021, the Bill had initially been
introduced in the Senate and read a First Time on 11" May, 2021. However, before
the passage by the Senate, the High Court in Petition No. 284 of 2019 held that the
concurrence process under Article 110(3) of the Constitution is mandatory and is a
condition precedent before any House of Parliament can consider a Bill. The court
further ordered the immediate cessation of consideration of all Bills that were
pending before either House, and for which joint concurrence by the Speakers of
both Houses could not been demonstrated, in order to allow such Bills to be
subjected to the mandatory joint concurrence process contemplated under Article
110(3) of the Constitution.

As part of implementing the Court decision, it was determined that concurrence as
required under the Constitution could not be demonstrated in respect of this Bill.
The Bill was withdrawn and republished in compliance with the Court orders in
Petition No. 284 of 2019.

The Standing Committee on Justice, Legal Affairs and Human Rights considered
the Bill at length. A call for submission of memoranda was placed in the Daily
Nation and Standard newspapers on Thursday, 13" May, 2021 (Annex 3). The
advertisement was also posted on the Parliament website and social media
platforms.

In response to the advertisement, the Committee received five written submissions
from stakeholders, four of whom appeared before the Committee (Annex 4). The




Committee proceeded to consider the Bill and the submissions received thereon as

set out in the matrix attached to this Report as Annex 5.

7. Based on its deliberations, the Committee has made various observations and
recommendations as set out at Chapter Three of this Report. Additionally, the
Committee has presented amendments with a view of strengthening the provisions
of the Bill, for consideration by this House (4Annex 6).

B. Objective of the Bill

8. The Law of Succession (Amendment) Bill (Senate Bills No. 15 of 2021) seeks to
amend the Law of Succession Act, to provide for gender equity in succession

matters by ensuring that a widow and widower lose their life interest in the whole

of the remainder of the net intestate estate once they re-marry, and that the father

and mother of a deceased person inherit the deceased person on an equal footing.

C. Overview of the Bill

9.  The Bill proposes the following—

i)

iii)

Clause 2 of the Bill proposes to amend section 2 of the Act to provide for the
definition of words which have been used in the Act but the same have not
been defined. These words arc intermeddling, marriage, matrimonial home,
matrimonial property, residue estate, and spouse;

Clause 3 of the Bill proposes to amend section 29 of the Act which provides
for the definition of the word ‘dependant’. The Bill proposes to amend
paragraph (a) to include a husband and remove ‘former wife or wives’ in the
category of dependant. As a consequence of including a husband in
paragraph (a), the Bill further proposes to delete paragraph (¢) which
provides that a husband is considered a dependant if he was being maintained
by the deceased wife;

Clause 4 of the Bill proposes to delete section 32 of the Act and substitute
thereof a new subsection. Section 32 of the Act when read together with
section 33 of the Act provides that the law applicable to agricultural land and
crops on such lands, and livestock in the former Districts of West Pokot,
Turkana, Marsabit, Mandera, Wajir, Garissa, Tana River, Narok, Samburu,
[siolo, Lamu and Kajiado in case of intestacy is the law or customs of the
deceased’s community or tribe. The proposed amendment secks to replace



10.

11.

Vi)

vii)

districts with counties, and include community land as provided for under
Article 63 of the Constitution as another exception in section 32;

Clause 5 of the Bill proposes to amend section 33 of the Act to provide that
the law or customs to govern intestacy as regards property excluded in
section 32 is the existing law or custom of the deceased’s community or
tribe;

Clauses 6 and 7 of the Bill proposes to amend sections 35 and 36 of the Act
to provide for termination of the life interest in the whole residue of the net
intestate estate in the case of a widower who remarries. Currently, the Act
only provides for termination of such life interest in the case of a widow who

remarries;

Clause 8 of the Bill proposes to amend section 39 of the Act to provide for
equality of parents in inheriting the net intestate estate where the deceased
has left no surviving spouse or child. Currently, the deceased’s mother
inherits such property if the deceased’s father is not alive; and

Clause 9 of the Bill proposes to insert a Tenth Schedule to the Act to set out
the counties excluded under section 32 as opposed to setting them out in
section 32.

Consequences of the Bill

The Bill will address gender inequalities in succession matters by ensuring that a
widow and widower lose their life interest in the whole of the remainder of the net
intestate estate once they re-marry, and also enabling mothers to inherit their
deceased children on an equal footing with fathers of such children.

Additionally, the Bill further will ensure that community land is excluded from the

provisions of the LLaw of Succession Act.



12.

13.

14.

15.

CHAPTER TWO: PUBLIC PARTICIPATION

Invitation and consideration of stakeholder submissions on the Bill

The Standing Committee on Justice, Legal Affairs and Human Rights, pursuant to
Article 118 of the Constitution and Standing Order 140, invited submissions from
members of the public on the Bill via an advertisement placed in the Daily Nation
and Standard newspapers on Thursday, 13" May, 2021 (Annex 3). T he
advertisement was also posted on the Parliament website and social media
platforms.

In response to the advertisement, the Committee received five written submissions
from stakeholders. four of whom appeared before the Committee (Annex 4).

The Committee proceeded to consider the Bill and the submissions received thereon
as set out in the matrix attached to this Report as Annex 5.

In addition to the submission received pursuant to an advertisement made on 13
May, 2012, the Committee also considered submissions which were received before
the Bill was republished. Annex 7



CHAPTER THREE: COMMITTEE OBSERVATIONS AND
RECOMMENDATIONS

Committee Observations

The Bill inserts definition of the terms “marriage” and “spouse” as defined under the
Marriage Act, No. 4 of 2014. The definition of the terms “marriage™ and “spouse”
will restrict meaning of husband and wife to persons in a union registered in
accordance with the Marriage Act. This deviates from the meaning under the Law of
Succession Act which has always had a wider scope.

Section 3(5) of the Law of Succession Act states that —

Notwithstanding the provisions of any other written law, a woman married
under a system of law which permits polygamy is, where her husband has
contracted a previous or subsequent monogamous marriage to another
woman, nevertheless a wife for the purposes of this Act, and in particular
sections 29 and 40 thereof, and her children are accordingly children
within the meaning of this Act.

The Committee noted that the mischief behind the insertion of section 3(5) of the
Law of Succession Act, which was done in 1981, was to ensure that every wife with
whom the necessary polygamous marriage ceremonies or rituals had been conducted

would be considered a wife irrespective of whether the husband had capacity to
marry. Therefore, this provision protected the following persons —

(a) women who may have been married in a polygamous system and the
husband subsequently marries another woman in a monogamous system; and

(b)  women who may be married in a polygamous system by a man who was
previously married in a monogamous system.

The Committee noted that sometimes the ‘wife’ married in a polygamous system is
not aware that the ‘husband’ is married in a monogamous system and should
therefore not be punished for the wrongs of the “husband’ when the ‘husband” dies.

The Committee further noted that the wives married under monogamous system are
most of the time able to prove the marriage because they would have marriage
certificates. This discriminates against those married under polygamous systems
who do not automatically get marriage certificates.

The Committee noted that the mischief that section 3(5) of the Law of Succession
Act intended to address still persists and has yet to be addressed. Therefore, it was
noted that the inclusion of the two definitions will negate the intention section 3(5)
of the Law of Succession Act was intended to address, and that a conflict will arise.




22.

23.

24.

25.

26.

The Bill proposes to insert the definition of the term “residue estate™ to mean, the
remainder of the net intestate estate after the matrimonial home, matrimonial
property and personal effects have been distributed or otherwise transferred.
However, the term “residuc estate” has not been used anywhere in the Act and the
Bill has not proposed its usage. Additionally, section 3(1) of the Law of succession
Act has defined the term “net intestate estate™ as follows —

"met intestate estate” means the estate of a deceased person in respect of
which he has died intestate after payment of the expenses, debts, liabilities
and estate duty set out under the definition of "net estate”, so far as the
expenses, debts, liabilities and estate duty are chargeable against that

estate.

The “net intestate estate” comprises that part of the deceased’s property which is
available for distribution amongst persons entitled to inherit a deceased person.

Further, the Bill proposes to insert definitions of the terms “matrimonial home” and
“matrimonial property” as defined in the Matrimonial Property Act, No. 49 of 2013.
Whereas the term “matrimonial home™ has been used in the Law of Succession Act,
the term “matrimonial property” has not been used in both the Law of Succession
and the Bill.

Therefore, the proposed inclusion of the definition of the terms “residue estate™ and
“matrimonial property” will create an unnecessarily ambiguity and conflict with
other provisions of the Law of Succession Act.

Section 3(2) and 3(3) of the Law of Succession Act provides as follows —

(2) References in this Act to "child" or "children" shall include a child
conceived but not yet born (as long as that child is subsequently born alive)
and, in relation to a female person, any child born to her out of wedlock,
and, in relation to a male person, any child whom he has expressly
recognized or in fact accepted as a child of his own or for whom he has
voluntarily assumed permanent responsibility.

(3) A child born to a female person out of wedlock, and a child as defined
by subsection (2) as the child of a male person, shall have relationship to

10




27.

28.

29.

30.

31.

other persons through her or him as though the child had been born to her
or him in wedlock.

On 7" February, 2019, Justice N Njagi, while determining NSA & another v
Cabinet Secretary for, Ministry of Interior and Coordination of National
Government & another [2019] eKLR, among others, found that —

Section 3(2) and 3(3) of the Law of Succession Act, are inconsistent with
the Constitution in so far as a ‘child’ born out of wedlock is regarded as
such if the father.... has expressly recognized or in fact accepted as a child
of his own or for whom he has voluntarily assumed permanent
responsibility’. As stated before, a parent’s responsibility to their child is
mandatory and not discretionary. This section is in contravention of Article
53 (1)(e) which requires parents to provide for their children whether they

are married or not.

Consequently, sections 3(2) and 3(3) of the Law of Succession Act were declared to
be inconsistent with Article 53(1)(e) of the Constitution and thereby null and void.
The Attorney-General was directed to, within 90 days from the date of the decision,
amend the impugned sections to align them with the Constitution.

The Committee observed that sections 3(2) and 3(3) of the Law of Succession Act
are yet to be amended and be aligned to the Constitution.

Clause 4 of the Bill seeks to amend section 32 of the Law of Succession Act to,
among others, exclude the application of the provisions of Part V of the Law of
Succession Act with respect to community land as provided for in Article 63 of the
Constitution.

The Committee observed that community land is comprehensively provided for
under Article 63 of the Constitution and the Community Land Act, No. 27 of 2016,
and that such property vests in a community. Therefore, the proposed exclusion of
community land from the application of the provisions of Part V of the Law of
Succession Act does not add value since at no time will community land form part
of an individual’s free property.



32;

33.

34.

S

Delete section 32 and 33 of the Law of Succession Act so that the law applies
uniformly throughout the country.

Amend section 35 of the Law of Succession Act to protect the interest of children
who may not be children of the surviving wife .

Committee Recommendation

Arising from the above observations, the Committee makes the following

recommendations —

(a) That the proposed new definition of the terms “marriage”, “matrimonial
property”, “residue estate”, and “spouse” be deleted;

(b)  That section 32 and 33 be deleted; and

(¢)  That sections 3(2) and 3(3) of the Law of Succession Act be amend so as to
align the same with the Constitution.

The text of the proposed amendment is sct out at Annex 6 of this Report.
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ANNEXES

Minutes of the Committee in considering the Bill.

The Law of Succession (Amendment) Bill (Senate Bills No. 15 of 2021)
Advertisement for submission of memoranda placed in the Nation and
Standard newspapers on Thursday, 13" May, 2021.

Copy of the submissions received from five stakeholders.

Matrix on consideration of public submissions on the Bill.

Committee stage amendments to the Law of Succession (Amendment) Bill
(Senate Bills No. 15 of 2021).

Matrix of submissions received on the Law of Succession (Amendment)
Bill (Senate Bills No. 1 0f2020).
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TWELFTH PARLIAMENT |FIFTH SESSION

MINUTES OF THE SEVENTIETH SITTING OF THE SENATE STANDING COMMITTEE
ON JUSTICE, LEGAL AFFAIRS AND HUMAN RIGHTS HELD IN WINDSOR HOTEL IN
KIAMBU COUNTY, ON SATURDAY, 4™ SEPTEMBER, 2021 AT 10.00 A.M.

PRESENT

1. Sen. Erick Okong’o Mogeni, SC, MP - Chairperson (Chairing)
2. Sen. (Canon) Naomi Jillo Waqo, MP - Vice Chairperson

3. Sen. Amos Wako, EGH, EBS, SC, FCIArb, MP - Member

4. Sen. Fatuma Dullo, CBS, MP - Member

5. Sen. (Dr.) Irungu Kang’ata, CBS, MP - Member

ABSENT WITH APOLOGY

1. Sen. James Orengo, EGH, SC, MP - Member

2. Sen. Mutula Kilonzo Junior, CBS, MP - Member

3. Sen. Johnson Sakaja, CBS, MP - Member
SECRETARIAT

1. Mr. Charles Munyua - Clerk Assistant

2. Mr. Moses Kenyanchui - Legal Counsel

3. Ms. Purity Orutwa - Clerk Assistant (Taking Minutes)
4. Ms. Lucianne Limo - Media Relations Officer

5. Mr. James Ngusya - Sergeant-at-Arms

6. Mr. James Kimiti - Hansard Officer

MIN. NO. 381/2021 PRAYER

The sitting commenced with a word of prayer by Sen. (Canon) Naomi Jillo Waqo, MP.

MIN. NO. 382/2021 ADOPTION OF THE AGENDA

The Committee adopted the agenda of the Sitting, having been proposed by Sen. Fatuma
Dullo, CBS, MP and seconded by Sen. Amos Wako, EGH, SC, FCIArb, MP.




MIN. NO. 383/2021 THE COUNTY BOUNDARIES BILL (SENATE BILLS NO. 20 OF
2021

The Committee was taken through and considered the draft Committee Report and
amendments to the County Boundaries Bill (Senate Bills No. 20 of 2021).

Thereupon, the Committee adopted the Report on the Bill, having been proposed by Sen.
Fatuma Dullo, CBS, MP and seconded by Sen. (Dr.) Irungu Kang’ata, CBS, MP.

MIN. NO. 384/2021 THE LAW OF SUCCESSION (AMENDMENT) BILL (SENATE
BILLS NO. 15 OF 2021)

The Committee was taken through and considered the draft Committee Report and
amendments to the Law of Succession (Amendment) Bill (Senate Bills No. 15 of 2021).

Thereupon, the Committee adopted the Report on the Bill, having been proposed by Sen.
Amos Wako, EGH, EBS, SC, FCIArb, MP and seconded by Sen. (Canon) Naomi Jillo Waqo,
MP.

MIN. NO. 385/2021 ADJOURNMENT

There being no other business, the meeting was adjourned at 12.00 pm. The next meeting
would be on Tuesday, 7th September, 2021 at 8.00 am.

ES) (6318 2) » TR
(CHAIRPERSON)
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THE LAW OF SUCCESSION (AMENDMENT) BILL,
2021

A Bill for

AN ACT of Parliament to amend the Law of Succession
Act; and for connected purposes.

ENACTED by the Parliament of Kenya, as follows—

1. This Act may be cited as the Law of Succession
(Amendment) Act, 2021.

2. Section 3 of the Law of Succession Act,
hereinafter referred to as the “principal Act”, is amended in
subsection (1) by inserting the following new definitions in
their proper alphabetical order-

“intermeddling” means —

(a) taking possession of, disposing off or using the
property of the deceased without the authority
under this Act or any other applicable law;

(b) ejecting by force or by coercion a surviving spouse
or child from the matrimonial home; or

(c) any unlawful dealing with the deceased person’s
estate.

“marriage” shall have the same meaning assigned to it
under the Marriage Act;

“matrimonial home” shall have the same meaning
assigned to it under the Matrimonial Property Act;

“matrimonial property” shall have the same meaning
assigned to it under the Matrimonial Property Act;

“residue estate” means the remainder of the net
intestate estate after the matrimonial home, matrimonial
property and personal effects have been distributed or
otherwise transferred;

“spouse” shall have the same meaning assigned to it
under the Marriage Act;

Short title.

Amendment of
scction 3 of Cap
160.

No. 4 of 2014.

No. 49 of 2013.
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3. Section 29 of the principal Act is amended by —
(a) deleting paragraph (a) and substituting therefor the
following new paragraph —

(a) spouse or spouses and the children of the
deceased whether or not maintained by the
deceased prior to the deceased’s death;

(b) deleting paragraph (c).

4. The principal Act is amended by deleting section
32 and substituting therefor the following new section —

32. The provisions of this Part shall not apply to —

(a) land contemplated under Article 63 of the

Constitution; and

(b) agricultural land, crops and livestock in counties
specified under the Tenth Schedule.

5. Section 33 of the principal Act is amended by
inserting the word “existing” immediately after the words
“section 32 shall be the”.

6. Section 35 of the principal Act, is amended —
(a) in subsection (1) by —

(i) inserting the words “subject to subsection (1A)
at the beginning of paragraph (b); and

(i1) deleting the proviso; and

(b) by inserting the following new subsection
immediately after subsection (1) —

(1A) The interest of the surviving spouse under
subsection (1)(b) shall determine upon re-
marriage.

7. Section 36 of the principal Act is amended —
(a) in subsection (1) by —

(i) inserting the words “subject to subsection (1A)
at the beginning of paragraph (c); and

(ii) deleting the proviso; and

(b) by inserting the following new subsection
immediately after subsection (1) —

Amendment of
section 29 of Cap
160.

Deletion of
section 32 of Cap
160

Amendment of
section 33 of Cap
160.

Amendment of
section 35 of Cap
160.

Amendment of
section 36 of Cap
160.
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(1A) The interest of a surviving spouse under
subsection (1)(c) shall determine upon re-

marriage.

8. Section 39 of the principal Act is amended in
subsection (1) —

(a) by deleting paragraph (a) and substituting therefor

the following new paragraph—

(a) parents in equal share; or if dead

(b) by deleting paragraph (b) and substituting therefor

the following new paragraph—

(b) surviving parent; or if none

9. The principal Act be amended by inserting the
following Schedule immediately after the Ninth

Schedule-
TENTH SCHEDULE
1. Tana River

2. Lamu

3. Garissa

4. Wajir

5. Mandera

6. Marsabit

7. Isiolo

8. Turkana

9. West Pokot
10. Samburu
11. Narok

12. Kajiado.

(s.32)

Amendment of
section 39 of Cap
160.

Insertion of Tenth
Schedule in Cap
160
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MEMORANDUM OF OBJECTS AND REASONS
Statement of the Objects and Reasons for the Bill

The principal object of this Bill is to amend the Law of Succession
Act to provide for gender equity in succession matters. The Bill in
amending the Law of Succession Act seeks to ensure that the Act provides
for gender equity with regards to succession matters. The Bill thus ensures
that the widow and widower lose their life interest in the whole of the
remainder of the net intestate estate once they re-marry.

The Bill further seeks to exclude community land from the ambit of
succession.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit the
fundamental rights and freedoms.

Statement on how the Bill concerns county governments

The Bill deals with succession matters which essentially touch on
land and other movable and immovable property of a deceased person.
Succession matters have implications on the well-being of members of the
society especially dependants of the deceased person.

The stability and continuity of life of the dependants of a deceased
person contribute greatly to the economy and security of a county.

The Bill is therefore a Bill concerning county government in terms of
Article 110 (1) (a) of the Constitution.

Statement that the Bill is not a money Bill, within the meaning of
Article 114 of the Constitution

This Bill is not a money Bill within the meaning of Article 114 of the
Constitution.

Dated 17th February, 2021.

ABSHIRO HALAKE,
Senator.
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Section 29 of Cap 160 of which it is proposed to amend—
29. Meaning of dependant
For the purposes of this Part, "dependant" means —

(a) the wife or wives, or former wife or wives, and the children of the
deceased whether or not maintained by the deceased immediately prior to
his death;

(b) such of the deceased’s parents, step-parents, grand-parents,
grandchildren, step-children, children whom the deceased had taken into
his family as his own, brothers and sisters, and half-brothers and half-
sisters, as were being maintained by the deceased immediately prior to his
death; and

(c) where the deceased was a woman, her husband if he was being
maintained by her immediately prior to the date of her death.

Section 32 of Cap 160 of which it is proposed to amend—
32. Excluded property

The provisions of this Part shall not apply to—

(a) agricultural land and crops thereon; or

(b) livestock, in various Districts set out in the Schedule: West Pokot,
Wajir, Samburu, Lamu, Turkana, Garissa, Isiolo, Kajiado, Marsabit, Tana
River, Mandera, Narok.

Section 33 of Cap 160 of which it is proposed to amend—
33. Law applicable to excluded property

The law applicable to the distribution on intestacy of the categories of
property specified in section 32 shall be the law or custom applicable to
the deceased’s community or tribe, as the case may be.

Section 35 of Cap 160 of which it is proposed to amend—
Where intestate has left one surviving spouse with no children

35. (1) Subject to the provisions of section 40, where an intestate has
left one surviving spouse and a child or children, the surviving spouse
shall be entitled to—

(a) the personal and household effects of the deceased absolutely;
and

(b) a life interest in the whole residue of the net intestate estate:
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Provided that, if the surviving spouse is a widow, that interest shall
determine upon her re-marriage to any person.

(2) A surviving spouse shall, during the continuation of the life
interest provided by subsection (1), have a power of appointment of all or
any part of the capital of the net intestate estate by way of gift taking
immediate effect among the surviving child or children, but that power
shall not be exercised by will nor in such manner as to take effect at any
future date.

(3) Where any child considers that the power of appointment under
subsection (2) has been unreasonably exercised or withheld, he or, if a
minor, his representative may apply to the court for the appointment of his
share, with or without variation of any appointment already made.

(4) Where an application is made under subsection (3), the court shall
have power to award the applicant a share of the capital of the net intestate
estate with or without variation of any appointment already made, and in
determining whether an order shall be made, and if so, what order, shall
have regard to—

(a) the nature and amount of the deceased’s property;

(b) any past, present or future capital or income from any source of
the applicant and of the surviving spouse;

(c) the existing and future means and needs of the applicant and the
surviving spouse;

(d) whether the deceased had made any advancement or other gift to
the applicant during his lifetime or by will;

(e) the conduct of the applicant in relation to the deceased and to the
surviving spouse;

(f) the situation and circumstances of any other person who has any
vested or contingent interest in the net intestate estate of the
deceased or as a beneficiary under his will (if any); and

(g) the general circumstances of the case including the surviving
spouse’s reasons for withholding or exercising the power in the
manner in which he or she did, and any other application made
under this section.

(5) Subject to the provisions of sections 41 and 42 and subject to any
appointment or award made under this section, the whole residue of the
net intestate estate shall on the death, or, in the case of a widow, re-
marriage, of the surviving spouse, devolve upon the surviving child, if
there be only one, or be equally divided among the surviving children.



Section 36 of Cap 160 of which it is proposed to amend—
Where intestate has left one surviving spouse but no child or children

36. (1) Where the intestate has left one surviving spouse but no child
or children, the surviving spouse shall be entitled out of the net intestate

estate to—
(a) the personal and household effects of the deceased absolutely; and

(b) the first ten thousand shillings out of the residue of the net
intestate estate, or twenty per centum thereof, whichever is the

greater; and
(¢) a life interest in the whole of the remainder:

Provided that if the surviving spouse is a widow, such life interest
shall be determined upon her re-marriage (o any person.

(2) The Minister may, by order in the Gazette, vary the amount
specified in paragraph (b) of subsection (1).

(3) Upon the determination of a life interest created under subsection
(1), the property subject to that interest shall devolve in the order of
priority set out in section 39.

Section 39 of Cap 160 of which it is proposed to amend—
Where intestate has left no surviving spouse or children

39. (1) Where an intestate has left no surviving spouse or children,
the net intestate estate shall devolve upon the kindred of the intestate in
the following order of priority —

(a) father; or if dead
(b) mother; or if dead

(c) brothers and sisters, and any child or children of deceased
brothers and sisters, in equal shares; or if none

(d) half-brothers and half-sisters and any child or children of
deceased half-brothers and half-sisters, in equal shares; or if none

(e) the relatives who are in the nearest degree of consanguinity up to
and including the sixth degree, in equal shares.

(2) Failing survival by any of the persons mentioned in paragraphs
(a) to (e) of subsection (1), the net intestate estate shall devolve upon the
State, and be paid into the Consolidated Fund.
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Reclaiming Rights, Rebuilding Lives

POLICY BRIEF

THE LAW OF SUCESSION ACT AND INHERITANCE RIGHTS REFORMS IN
KENYA

1.0.INTRODUCTION

The right to own, access and control of land and property is essential to women'’s equality
and wellbeing. The link between secure land and property rights and improved
livelihood including management of impact of HIV/AIDs is well documented'. Despite
these women in Kenya, continue to face barriers to their access, use of, and control over

land and property.

In the pre-colonial era land and property was communally owned the use and access was
governed was governed by applicable customary laws?. This form of land tenure
protected women’s right to use and access land property®. The colonial period saw the
introduction of foreign land tenure system and laws. Individualization and absolute
proprietorship of land began and women started losing out on land and property rights
including those that were customarily protected. The new land, marriage and succession
regime adversely affected women’s land and property rights and the same continued

after independence®.

The Constitution of Kenya 2010, the Land Act 2012, Land Registration Act 2012, National
Land Commission Act 2012, and Matrimonial Property Act 2013 allow women to acquire

land through purchase, gift, inheritance and allocation of public land by government.

! Netherlands Ministry of Foreign Affairs (2011) “Women'’s Economic Empowerment to Foster Food Security; Case Studies
from Developing Countries

2 William .M Musyoka Law of Succession 2006 Law Africa

3 Patricia Kamere- Mbote The Law of Succession in Kenya: Gender Perspective in Property Management and Control 1995
IELRC

4 Perpetua Wambui Karanja Women’s Land Ownership Rights in Kenya 1991
> Ibid




Whereas these laws were enacted to ensure women accusation of land through purchase,
gift and allocation of public land is seamless and processes confirm to the Constitutional
provisions including equality and non-discrimination; women continue to face hurdles
in inheritance of land and property. This is ironical since inheritance is a more assured

way of women acquiring land and property.

The Law of Succession Act CAP 160 is the parent legislation enacted in 1981 to regulate
succession and inheritance laws in the county. The Act contains certain progressive
provisions but the implementation often influenced by patriarchy. In addition, contrary
to the Constitution of Kenya, the Act also has discriminatory provisions against women
thereby denying them their inheritance rights. It is necessary therefore for the Law of

Succession to be amended to conform to the current constitutional and legislative regime.

2.0.WOMEN’S LAND AND PROPERTY RIGHTS AND LAW OF SUCCESSION
ACT, CAP 160 LAWS OF KENYA

The Law of Succession Act was enacted after the recommendations of the 1968, the
Commission on Law of Succession. The Act was created to amend, define and consolidate
the law relating to intestate and testamentary succession and the administration of the
estates of deceased persons. The Act has various provisions that seek to protect and
promote the rights of women they include;*

a) Women are permitted to make wills and challenge one if not adequately provide
for.

b) A wife ranks high among the dependants of the deceased husband and a surviving
spouse is considered as the most suitable person to take charge of her deceased
husband property; and

¢) Children are allowed to inherit without making any preference to amale child and
a female child”

6 Section 5, 26, 29, 35, 36, 37, 38, 39, 40 and 41 of the Act

7 International Women’s Human Rights Clinic Georgetown University Law Center & The Federation of Women
Lawyers: Kenya —Empowering Women With Rights to Inheritance — A Report on Amendments to the Law of Succession Act
Necessary to Ensure Women's Human Rights: A Human Rights Report and Proposed Legislation |l 2009
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However, despite the progressive provisions, the Act contains discriminatory provisions
and lack key provisions that would offer better protection for women’s land, property
and inheritance rights.

The following are shortcomings of the Act.

a) Application of customary law?®
The Act allows the application of customary law to persons who died prior to the
commencement of the law in 1981. The customary laws for most communities in Kenya
are patriarchal therefore deny women the right to inherit land and property.

On the application of customary laws, the courts have made varied pronouncement, until
in later years, the court denied wives and daughters from inheriting land and property.
In a progressive judgment, the judge in Re Estate of Pricilla Wairimu Kamau (2005)
eKLR ruled that whereas the customary laws would be applicable in distributing an
estate of a deceased who died prior to the enactment of the Act; the deceased customary
laws that discriminated against women (on inheritance) could not be applicable since
they are repugnant to justice. However, the judge in Re Estate of Mutio Ikonyo
(deceased) & Peter Mutua Ngui & 2 Others (2006) eKLR ruled that customary laws of the
deceased persons will apply in the distribution of the deceased estate thereby
disinheriting female family members of the deceased.

This provision is detrimental to women whose family members died prior to 1981, the
varied pronouncement by the court is indicative would are at high risk of losing their
inheritance rights. The provision is contrary to the Constitutional provisions on
supremacy of Constitution and on equality and non-discrimination’.

b) Exclusion of Muslims in application of the Act™

The Act does not apply in succession matters involving a deceased person who professed
the Muslim faith. The mandatory provision does not allow the deceased beneficiaries to
choose a succession regime. For example, if property is distributed under Islamic law,

one cannot use the Law of Succession to contest the distribution.

The Constitution allows the application of Islamic Law in personal matters but does not

compel anyone to apply the same. This was clarified by the court in the case of R.B &

8 Section 2 (1)
9 Article 2 and 27
10 Section 2 (2) and (3)



R.G.O v H.S.B & A.S.B [2014] eKLR where the court held that to compel all Muslims to
subject themselves to the jurisdiction of the Kadhi’s Court would be contrary to all

notions of choice which is the basis of rights and freedoms in the Bill of Rights.

It is necessary therefore to allow persons who profess Muslim faith to choose what regime

will be applicable.
¢) Discrimination against child or children born out of wedlock™

The Act renders the ability of a child born out of wedlock to have a legal relationship with
their father only subject to the father’s recognition and acceptance. A child born out of
wedlock is also precluded from enjoying relationships to other persons through their
fathers if the father has not recognized him/her.

This is contrary to Article 53 1 (e) that prohibits discrimination of a child born in or out
of wedlock.

d) Security in marriage'

The Act does not offer women in monogamous marriage security as the Act recognizes
any other subsequent marriage under customs. The section permits a man in a
monogamous type of marriage to marry subsequent wife/wives under customary law.
The courts have given different interpretation Section 3 (5) for example in Re Estate of
Reuben Nzioka Mutua (deceased) the court ruled that the section was brought in to cater
for women married under customary law who were either neglected or abandoned by
their husbands during his lifetime and if it is interpreted any other way it would render
useless any marriage under statute. This interpretation was reversed by the Court of
Appeal in Irene Njeri Macharia v. Margaret Wairimu Njomo and another Nairobi Court
of Appeal Number 139 of 1994 (1996) eKLR where the court ruled that notwithstanding
the provisions of Section 37 of the Marriage Act (repealed), a woman married under a

system which recognizes polygamy is a wife purposes on succession only.

The provision cannot stand with the current Constitution on equality in marriage and the
Marriage Act 2014 that recognizes Customary, Civil, Islamic, Hindu and Christian

marriages. Islamic and Customary marriages presumed polygamous or potentially

1 Section 3 (2) and (3)
12 Section 3 (5)



polygamous®. The provision should therefore confirm to the Constitution and the

Marriage Act.
e) Discrimination based on social origin

The Act exempts the application of intestacy certain areas of Kenya' . The areas listed are
mainly the pastoral communities where land continues to be held communally. The Act
allows the application of customary laws of the deceased. These customary laws have
been influence by patriarchy and therefore not protective of women’s land and

inheritance rights.

In addition, the enactment of the Community Land Act No. 27 of 2016 makes it easier for
women to enjoy land and property rights in a communal set up. The Act not only
recognizes inheritance's in community land, but also gives equal rights and benefits to all
community members including women. The Act should make provision of how property
in a communal set up should be distributed upon death within the Constitutional
standards of equality and non-discrimination.

f) Discrimination based on gender 7

The Act relinquishes widows’ inheritance rights upon subsequent remarriage. This
means that a widow will lose her right to live in the marital home if she chooses to
remarry, but a widower will be allowed to remain in the marital home if he decides to
remarry’®. In addition, a under Section 39 (1) a), a father is granted priority to inherit a
deceased person’s estate and a mother is only allowed to inherit under Section 39 (1) b) if

the father is deceased.

The two provisions violate women’s right to equality and non-discrimination under

Article 27 the Constitution and should be amended.

g) The Act fails to effectively protect women from harmful practices

13 Section 6

4 Section 32, 33

15 These areas are; West Pokot, Turkana, Marsabit, Samburuy, Isiolo, Mandera, Wajir, Garissa, Tana River, Lamu,
Kajiado, and Narok

16 The provision discriminates against widows who choose to remarry.

17 Section 35 (1) b), 36 (1) ), 39 (1) a), b)

18 Thid



In addition to the above discriminative provisions, the Act fails to effectively protection
of women from asset stripping, eviction and harmful cultural practices such as widow
cleansing and widow inheritance. The Act mentions about protection of the deceased
ostate and not the beneficiaries. The Protection against Domestic Violence Act No. 2 of
2015 prohibits forced widow inheritance, assault and eviction. It will be prudent for the
Act to create offences and penalties for certain action such as eviction, forced widow
inheritance and coercion.

h) Act fails to recognize the new property regime
A lot has changed since 1981, the establishment of the National Land Policy in 2009; the
promulgation of the Constitution in 2010; and the enactment of land and property related
laws. The Act must confirm to the current regime. For example, with the Matrimonial
Property Act of 2013 in place, the Act should recognize matrimonial property and make
provision of its distribution upon the death of a spouse.

The Constitution calls upon parliament under Article 68 (2) (vi) to protect the dependants
of deceased persons holding interests in any land, including the interests of spouses in
actual occupation of land. This is yet to be achieved.

3.0.KEY POLICY CONCERNS

1. Conflict of the Law of Succession Act, CAP 160 with Constitution of Kenya 2010
The Constitution is the supreme law of the land and “Any law, including customary law
that is inconsistent with this constitution is void to the extent of the inconsistency, and any act or
omission in contravention of this constitution is invalid""’

Sections 2 (2), (3) and (5), 32, 33, 35(1), 35(5), 36(1), and 39 (1) a) of the Act discriminate
against children born out of wedlock, Muslims, women and girls and widows. These
provisions do not conform to the equality provision under Article 27 of the Constitution.
In addition rules of international law shall form part of the Laws of Kenya and any treaty
or Convention ratified by Kenya shall form part of the Laws of Kenya. The discriminative
provisions are against regional and international human rights instruments that Kenya
has ratified including International Covenant on Economic, Social and Cultural Rights
(ICESCR), Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW) and Protocol to the African Charter on Human and People’s Rights on the
Rights of Women in Africa (Maputo Protocol)

19 Article 2(4)



2. The Law of Succession Act, CAP 160 does not conform with existing laws
After the promulgation of the Constitution, parliament embarked to review and enact
legislations that conform to the Constitution and support the implementation of the
Constitution. Key legislation that promote the respect of women land rights include;
Land Act No. 6 of 2012, Land Registration Act No. 3 of 2012, Matrimonial Property Act
No. 49 of 2013 and Community Land Act No. 27 of 2016. Whereas the Marriage Act No.
4 of 2014 and Protection against Domestic Violence Act No. 2 of 2015.

Matrimonial property and Community Land must be recognized in the Law of
Succession and this will offer better protection for women. In addition, recognition of the
marriage regimes under the Marriage Act of 2014 will offer better security for women.

In addition, the Act is silent on violations women and children go through after the death
of their spouses. Asset stripping; evictions; physical and mental abuse; and forced wife
inheritance are some examples of violations women go through after the death of their
spouses. The Protection against Domestic Violence Act No. 2 of 2015 prohibits certain
violations against widows. The Act should have specific provisions creating offences and
penalties that will address any form of cruel, degrading and inhuman treatment against
the deceased beneficiaries.

3. Access to Justice

Access to justice is as constitutional right, however the succession process in Kenya is
complex, expensive time consuming. This has seen many women especially in the rural
areas fail to pursue succession in order to protect their interest?’. Succession process
requires one to file requisite documents in court. The Judiciary is mandated to promote
access to justice for all and it should ensure succession process is accessible to all. Further,
the Act needs to embrace ADR including traditional justice dispute resolution mechanism
especially when dealing with contentious probate.

4. Lack of awareness
The Law of Succession has been in existence for over three decades, but woman continue
to suffer human rights violations. For example despite the provision under the Act on
daughters’ right to inherit, many are unable to claim this right due to lack of awareness
on the existence of the law and unresponsive government responses.
4.0.POLICY RECOMMENDATIONS

20 Human Rights Watch Report Double Standards: Women's Property Rights Violations in Kenya. New York:
(2003)



1. Review of Law of Succession Act by deleting discriminatory provisions
2. Review the Law of Succession Act and inserting provisions on;

a) Matrimonial property,

b) Recognized forms of marriages; and

¢) Protection of dependants from harmful cultural practices.

3. Engaging in strategic interest litigation to challenge the unconstitutional
provisions of the Law of Succession Act.

4. Proper implementation of the existing legal provisions that promote women
inheritance rights.

5. Nation-wide awareness creation on the constitutional provision on the extent of
applicability of the various customary laws in the communities as it is the
misapplication and misinterpretation that in most instances result in violations of
women’s rights.

6. Engagement with right holders to enable them demands for right rights within the
available legal mechanism including seeking for redress in case of violations and
agitate for legislative reforms.

5.0.CONCLUSION

Women land, property and inheritance right is fundamental human rights guaranteed by
the Constitution of Kenya 2010; International Covenant on Economic, Social and Cultural
Rights (ICESCR); International Covenant on Civil and Political Rights (ICCPR);
Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW); African Charter on Human and People’s Rights (ACHPR) and Protocol to the
African Charter on Human and People’s Rights on the Rights of Women in Africa
(Maputo Protocol).

In addition parliament has enacted laws that reinforce women’s land and property rights.
However, women in Kenya continue to be systematically marginalized from enjoying
their land, property and inheritance rights. This is as a result of various factors including
the deficiencies in the Law of Succession Act CAP 160 that hinders full realization of
women’s land, property and inheritance rights.

While the Act makes provision for protection of women'’s inheritance rights, it does
contain discriminatory provisions and does not address the present day inheritance
situation... The varied pronouncement by the courts on various provisions of the Law of
Succession Act further complicates the situations.

Consequently, the Law of Succession Act needs to be amended to conform to the existing
progressive constitutional and legislative provisions
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1.0. EXECUTIVE SUMMARY

Land and property rights determine women’s living conditions and their family
survival especially in the rural areas'. In rural Kenya, women not only rely on land for
food produce but also a source of income generating and are able to access health care
services and educational opportunities for themselves and their families”. Despite the
importance of these rights, discriminatory cultural practices and laws continue to
inhibit the realization of women’s land and property rights.

Kenya has taken progressive steps in elevating the status of women’s land and property
rights in the past years. The promulgation of the Constitution in 2010 provided better
protection for women. The provisions on gender equality and elimination of gender
discrimination in law, customs and practices related to land and property?® are key gains
for women’s land and property rights.

In addition, parliament has enacted progressive laws on marriage, matrimonial
property, private and community land that recognize and protect women'’s land and
property rights. However, reforms on women’s right to inherit land and property
continue to lag behind. Patriarchy, discriminative legal provisions and inadequate
legislation on land, property and inheritance continue to inhibit the realization of
women’s land and property rights. Cases of asset stripping, widow eviction, forced
harmful cultural practices continue to be reported by women across the country.

KELIN has since 2009, been implementing projects that facilitate justice for widows,
orphans and vulnerable children who have been denied their lawful right to access,
inherit, and own land and property. While implementing the projects, KELIN has
established that a major impediment in realizing women’s land, property and
inheritance rights is insufficient inheritance laws. Whereas there exists the Law of
Succession Act! that deals with devolution of property of a deceased person; women
continue to witness land, property and inheritance violations as the law contains
discriminatory provisions and fails to adequately protect them for harmful cultural
practices. It is necessary therefore for the Law of Succession Act to be reviewed and
amended. This analysis provides justification for the review and amendment.

1 OHCHR Women and land, property and housing
2 [bid

3 Article 27, 60 (f)

+CAP 160 Laws of Kenya



2.0. INTRODUCTION

Research shows that in Sub- Saharan Africa, land is not only a source of security against
poverty; but also provides physical safety; psychological well-being; economic
development and defines social status. For women, secure land rights mean that they
are able to provide adequate food; shelter and safe water for their families and manage
the impact of HIV/AIDs®. However, women face barriers to their access, use of, and
control over land and property due to inadequate legal protections and discriminatory
customary practices within communities.

In Kenya, the 2009 National Land Policy® recognizes women’s land rights as an issue that
requires special intervention. In past seven years, the state has undertaken drastic legal and
policy reforms towards protecting women’s land and property rights. The progressive
2010 Constitution provides that all persons regardless of their sex and gender have
equal rights to own land and property anywhere in the country and prohibits the
application of repugnant customary laws and practices. In addition, rules and
provisions of international conventions and treaties ratified by the State are part of the
laws of Kenya.

Kenyan Parliament has since enacted several laws to give effect to the constitutional
provisions on land. Whereas the state has taken necessary legislative steps to ensure
legal protection of women’s land and property rights; focus has been on mainly on
private acquisition and protection of land and property in marriage and upon divorce.
Little has been done on land and property inheritance. The Law of Succession Act’
(herein referred to as the Act) governs the distribution of an estate of a deceased person.
The Act governs inheritance matters for all Non- Muslim Kenyans; provides for the
protection of deceased estate; and sets up the mechanism which property devolves to
the deceased beneficiaries and/or dependants.

Whereas the Act contains certain progressive provision such as; equal right for men and
women to inherit property and treating male and female children the same in terms of
their right to inherit property from their parents, it fails to adequately protect women'’s
inheritance rights. For instance, the Act does not provide adequate protection for
women against asset stripping, eviction and harmful cultural practices; it promotes the
use of patrilineal customary practices in distribution of an estate in certain parts of the

5 Netherlands Ministry of Foreign Affairs (2011) “Women’s Economic Empowerment to Foster Food Security; Case Studies
from Developing Countries
¢ Ministry of Lands and National Land Policy Sessional Paper No. 3 of 2009
7 CAP 160 Laws of Kenya enacted in 1981.
6



country® and discriminates against widows by relinquishing their inheritance rights
when they choose to remarry®. Further, the enforcement of this law has been inefficient
due to lack of awareness on the existing laws, discriminatory official response, and
expensive judicial process'. This has seen the application of customary laws which
often restrict women’s right to inherit land, leaving them vulnerable to dispossession.

The Constitution of Kenya mandates Parliament to revise, consolidate and rationalize
existing land laws; enact legislation to regulate the recognition and protection of
matrimonial property; and protect the dependants of deceased persons holding
interests in any land including the interest of spouses in actual occupation of land™. As
a result of provision parliament enacted the following laws; Land Act No. 6 of 2012,
Land Registration Act No. 3 of 2012 and Matrimonial Property Act No. 49 of 2013 which
permit women to acquire and own land and property.

Further, marriage and domestic relations determines how women enjoy their land and
property rights. The enactment of the Marriage Act No. 4 of 2014 that provides for
recognized marriages; and Protection against Domestic Violence Act No. 2 of 2015 that
prohibit harmful cultural practices reinforces legal protection of women'’s land and
property rights. Unfortunately, Parliament is yet to amend the provisions of the Act to
ensure that it conforms to the Constitution and is aligned with the newly enacted laws
thereby disfranchising women.  In addition, the ongoing divergent judicial
interpretation on certain provisions of the Act presents confusion on the actual position
of law making decision-making difficult.

The Constitution is the supreme law of the Republic and any law including customary
law that is inconsistent with it shall to the extent of its inconsistent be void™. The Act
must therefore be reviewed and amended to ensure that it complies with the
Constitution and relevant regional and international human rights instruments. The
amendments will offer strong safeguards for women’s land, property and inheritance
rights in Kenya. This research therefore analyses the provisions of the Law of
Succession Act and its impact on women'’s land, property and inheritance rights with an
aim of identifying areas for law reforms that will improve the status of women’s land
and property inheritance rights.

8 Section 32 of the Act
9 Section 35 (1), (3) and 36 (1)
1 FIDA Kenya Women'’s Land and Property Rights in Kenya; Training Handbook pg 3
1 Article 68 (a) and (c) (iii) and (vi)
12 Article 2 (4) of the Constitution of Kenya




3.0. ANALYSIS OF THE LAW OF SUCCESSION ACT, CAP 160

This section highlights the development and overview of the Act and its place in the
current constitutional and legislative arena with an aim of identifying possible areas for
law reform. The section is divided into three parts namely; Pre-Law of Succession Act
which covers the period before 1¢ July 1981; Post — Law of Succession Act covering the
period after 1% July 1981 to date as the law is still applicable to date; and Post
Constitution of Kenya that covers the year 2010 to date.

3.0.1. Pre- Law of Succession Act, CAP 160

The situation of inheritance rights in Kenya can be traced back to the pre-colonial
period where land and property was communally owned and indigenous communities
were governed by customary laws with each community applying its own systems'.
Whereas patriarchy influenced the way of life during this period, women’s access to
land and property rights were guaranteed and protected under the communal set up'.
As a result of the patrilineal nature of society, women rarely had rights to own and pass
on land to their heirs. The advert of colonialism saw the introduction of different
inheritance regimes namely African Customary, African Christian, Hindu and
European. African customary law was applicable to the indigenous community
provided it was not repugnant to justice and morality.

At independence, the different succession and inheritance regimes continued to apply
in different socio-ethnic groups. In addition, only four forms of marriages; Civil, African
Christian, Mohammedan and Hindu marriages were expressly recognized by law™.
Customary marriage only received recognition under the Judicature Act 1o which allows
the courts to be guided by African customary law in civil cases so far as it is not
repugnant to justice and immorality and inconsistent with any written law. Further, the
concept of matrimonial property was alien to the indigenous population and courts
were guided by the English Law, Married Women Property Act of 1882 in cases of
division of matrimonial property.

It was during this period that individualization and absolute proprietorship of land
began. This coupled with new regime governing marriage, property ownership and
succession disadvantaged a number of women who lost out on rights including those

13 William .M Musyoka Law of Succession 2006 Law Africa
14 Patricia Kamere- Mbote The Law of Succession in Kenya: Gender Perspective in Property Management and Control 1995
[ELRC
15 Marriage Act CAP 150, The African Christian Marriage and Divorcee Act CAP 15, The Mohammedan Marriage
Divorce Act CAP 156 and The Hindu Marriage and Divorce Act CAP 157
16 Section 3(2) CAP 8
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that were customarily protected such as right of access and use of land". For example,
African Christians were considered to have adopted the English way of life and
therefore English marriage and succession laws were applicable’. In Re Ruenji H.C.
Mis. Case No 136 of 1975 and Re Ogolla (1978) KLR, the deceased persons in both
causes married under African Christian Marriage and Divorce Act (now repealed) which
did not permit polygamy. The deceased without terminating their first marriage
proceeded to marry subsequent wives under customary law. The courts held that the
deceased subsequent marriages were null and void as they lacked capacity to enter into
subsequent marriage. The subsequent wives and their children were therefore not
entitled to inherit the deceased estate.

In 1968, the Commission on Law of Succession was set up to consider the existing laws
on succession with an aim of making recommendation for a new comprehensive and
consolidated law. The Commission work saw the enactment of the Law of Succession
Act, CAP No 160 which was assented on 13" November 1972, and commencement
delayed until in 1%t July 1981.

3.0.2. Post — Law of Succession Act

Law of Succession Act was created to amend, define and consolidate the law relating to
intestate and testamentary succession and the administration of the estates of deceased
persons'®. The Act initially governed all persons until a 1990 amendment that exempted
Muslims from applying the law?. The Act; has various provisions that seek to protect
and promote the rights of women they include;”

a) Women are permitted to make wills and challenge one if not adequately provide
for.

b) A wife ranks high among the dependants of the deceased husband and a
surviving spouse is considered as the most suitable person to take charge of her
deceased husband property; and

¢) Children are allowed to inherit without making any preference to a male child
and a female child*

17 Perpetua Wambui Karanja Women’s Land Ownership Rights in Kenya 1991
18 [bid
19 Preamble- Law of Succession Act CAP 160

20 Section 2 (3) and (4)
21 Section 5, 26, 29, 35, 36, 37, 38, 39, 40 and 41 of the Act
2 [nternational Women’s Human Rights Clinic Georgetown University Law Center & The Federation of Women
Lawyers: Kenya —Empowering Women With Rights to Inheritance —A Report on Amendments to the Law of Succession Act
Necessary to Ensure Women's Human Rights: A Human Rights Report and Proposed Legislation |l 2009
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However, despite the progressive provisions, the Act contains discriminatory
provisions that hinder full realization of women’s inheritance rights. Below is an
analysis of the discriminate provisions of the Act.

a) Application of Customary law to persons who died prior to the
commencement of the Act”

The Act provides that customary law will apply to persons who died prior to the
commencement of the law in 1981. This provision disproportionately affects women as
the distribution of a deceased person estate among Kenyan communities is patrilineal
whereby women are not allowed to inherit land *.

The courts have made varied pronouncement on the matter. For example in Re Estate
of Mutio ITkonyo (deceased) & Peter Mutua Ngui & 2 Others (2006) eKLR the court
ruled that customary laws of the deceased persons will apply in the distribution of the
deceased estate thereby disinheriting female members of the deceased. However,
another judge in Re Estate of Pricilla Wairimu Kamau (2005) eKLR, ruled differently
that whereas the deceased died prior to the enactment of the Act, customary laws that
discriminate against women (on inheritance) could not be applicable since they are
repugnant to justice.

It was believed that the Court of Appeal in case of Rono —vs- Rono (2006) 1 LKR (G&F)
brought to an end the justification of using customary law to disinherit women by
allowing the daughters of the deceased to inherit his estate. However, in 2013 the
learned judge in Re the Estate of Kiguta Mukei alias Kiguta Mukii (Deceased) [2013]
eKLR; ruled that since the deceased passed away in November 1977, the applicable law
was Kikuyu Customary laws which do not allow women to inherit. The objector having
been a female was deprived of her inheritance rights.

It is clear that the provision coupled with the varied court pronouncements is harmful
to the realization on women’s land, property and inheritance rights. In addition the
provision contravenes the constitutional provisions on supremacy of the Constitution
and equality and non-discrimination? and should therefore be deleted.

2 Section 2 (2)
2 Cotran, E. (1969) Reinstatement of African Law Kenya Il The Law of Succession 2 London: Sweet and Maxwell
2 Article 2 and 27
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b) Exclusion of application of the Act by Muslims?¢

The Act does not apply in cases where the deceased person was a Muslim. The
provision allows for the mandatory use of Islamic law thereby denying surviving
spouse or children regardless of their religion and gender the right to choose the
succession regime to apply. The Constitution of Kenya under Article 24 (4) allows for
application of Muslim law before the Kadhi’s court to persons who profess the Muslim
religion in matters relating to personal status, marriage, divorce and inheritance.

However, Article 170 (5) provides that the jurisdiction of a Kadhis” court shall be
limited to the determination of questions of Muslim law relating to personal status,
marriage, divorce or inheritance in proceedings in which all the parties profess the
Muslim religion and submit to the jurisdiction of the Kadhi’s courts. In R.B & R.G.O v
H.S.B & A.S.B [2014] eKLR the learned judged ruled that the profession of Muslim faith
is distinct from the necessary ingredient of submission to the jurisdiction of the Kadhi’s
Court to deal with the personal law matters of marriage, divorce and inheritance of
Muslims. To compel all Muslims to subject themselves to the jurisdiction of the Kadhi’s
Court would be contrary to all notions of choice which is the basis of rights and
freedoms in the Bill of Rights. He stated;

‘...Hence the provision is for the Muslims to submit, rather than compulsion to subject
themselves, to the jurisdiction of the Kadhi’s Court...”

This provision should be amended to remove the compulsive provision on application
of Islamic la<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>