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CHAIRPERSON'S FOREWORD

This report contains the proceedings of the Departmental Committee on Justice and Legal
Affairs on its further consideration of the Conflict of Interest Bill (National Assembly Bill No. I 2
of 202i) which was published on Monday 3'd April, 2023.

The Bill was read for the first time in the House on Tuesday 6th June, 2023 and thereafter
committed to the Departmental Committee on Justice and Legal Affairs for consideration and
reporting to the House pursuant to the provision of Standing Order 127.

The Bill has sixty (60) clauses and seeks to repeal the Public Officers Ethics Act, 2003 and
amend provisions of the Leadership and Integrity Act, 2012; the Ethics and Anti-Corruption
Commission Act, 20ll; and the Anti-Corruption and Economic Crimes Act, 2003. The Bill seeks

to provide for the management of conflict of interest in the discharge of official duties.

In compliance with Article 118(b) of the Constitution and Standing Order 127(3), the Committee
placed an advertisement in the print media on Monday l2th June, 2023 inviting the public to
submit memoranda through written statements on the Bill. The Committee received nineteen (19)
memoranda which it considered in the preparation of its report that it adopted on Tuesday 3'd

October 2023. Thereafter, the Committee received additional submissions from the AG, EACC,
KMPDU and the Hon. (Dr.) Otiende Amollo, SC, EBS, MP which it considered in the
preparation of this report.

Arising from receipt of additional memoranda after the tabling of the Committee Report on the

Bill and contributions made by Members during the Second Reading of the Bill on Thursday,
l6th November, 2023, the Committee resolved to undertake further deliberations on the Bill.
Consequently, the Committee held two sittings on Tuesday 2l't November 2023, two sittings on
Thursday 23'd November 2023 and Monday 27'h November 2023 and a final sitting on Tuesday
28th November 2023 where it considered each clause of the Bill and adopted the addendum to the

Report.

The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly for
the logistical and technical support accorded to it during its sittings on consideration of the Bill.
Finally, I wish to express my appreciation to the Honourable Members of the Committee and the
Committee Secretariat who made valuable contribution towards the preparation and production
of this report.

On behalf of the Departmental Committee on Justice and Legal Aftairs and pursuant to the
provisions of Standing Order 199(6), it is my pleasant privilege and honour to present to this
House an Addendum to the Report Tabled on 3'd October, 2023 on the Consideration of the

Conflict of Interest Bill (National Assembly Bill No. I2 of 2023). The two Reports are to be read

together and in the event of any conflict in the recommendations, the contents and
recommendations of the Addendum Report shall prevail.

Hon. Murugara George Gitonga, MP
mittee Jus Affairs

Addendum to the Report tabled on 3'd October, 2023 Consideration of the Conflict of Interest Bill
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CHAPTER ONE

1 ADDITIONAL PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT

ON THE BILL

1.1 Legal Framework on Public Participation

I . Article 1 I 8 ( 1 Xb) of the Constitution provides that:

"Parliament shall facilitate public participation and involvement in the legislative and

other business of Parliament and its Committees. "

2. The National Assembly Standing Order 127 (3) and (3A) stipulates that:

"(3) The Deparlmental Committee to which a Bill is committed shall facilitate public

participotion on the Bill through an appropriate mechanism including-

(a) inviting submission of memoranda;

(b) holding public hearings;

(c) consulting relevont stakeholders in a sector; and

(d) consulting experts on technical subjects.

(3A) The Departmental Committee shall take into account the views and

recommendations of the public under paragraph (3) in its report to the House."

1.2 Memoranda Received on the Bill

3. The Committee received additional submissions from the KMPDU, the AG, the EACC and

the Hon. (Dr.) Otiende Amollo, SC, EBS, MP. The memoranda are annexed to this report as

Annexure 3.

4. The KMPDU submitted memoranda in support of the Bill with some reservations while the

AG and the EACC submitted additional memoranda vide letter of Ref No. EICC.7/10/6 (178)

dated l5th August2023 with comments on the submissions by the other stakeholders.

5. The Hon. (Dr.) Otiende Amollo, SC, EBS, MP vide two letters dated 21'tNovember,2023

submitted memoranda opposing the Bill in its entirety on the ground that it is fundamentally

unconstitutional, unnecessary and unimplementable.

Clause I

6. The Hon (Dr.) Otiende Amollo, SC, EBS, MP submitted that while the title of the Bill

refers to 'Conflict of Interest' and Clause 3 provides that it is intended to address only

Addendum to the Report tabled on 3'd October,2023 on the Consideration of the Conflict of Interest Bill

(Notional Assembly Bill No. I2 of 2023)

Page 5 of36

?

a,

a
I



a

'management of conflict of interest', the Bill goes far beyond the conflict of interest to

address inter alia: forfeiture of assets under Clause 6; declaration of income under Clause 31 ;

divestiture under Clause 38; trusts under Clause 40 and recusal orders under Clause 45. He

noted that the Bill vests the function of recovering undeclared or unexplained assets on the

EACC without correlating this to the jurisdiction of the Asset Recovery Agency.

Committee Observation

7. The Committee did not agree with the proposal. In its view, the Bill largely deals with

conflict of interest and connected matters.

Clause 2

8. The Hon. (Dr.) Otiende Amollo, SC, EBS, MP stated that Clause 2 defines a'public officer'

in terms directly contradictory to the definition in Article 260 of the Constitution and extends

the definition to volunteers, consultants or persons who render 'government services' which

term is also undefined.

Committee Observation

9. The Committee was of the view that the definition of "public officer" in the Bill is correctly

extended to any other individual engaged in the public service whether temporary or

permanent. The Committee noted that any individual with access to official information

ought to be required to avoid conflict between their private interest and the public interest.

Clause 3

10. The KMPDU submitted that a new objective be included after sub-clause (e) to provide for

mechanisms of balance between private and public sector engagement in situations where

service delivery may not be controllable as in the case of essential service providers such as

healthcare workers whose expertise and numbers are limited within the country. KMPDU

noted that all Kenyans deserve access to the highest standard of healthcare and some

professionals are in limited numbers thus provisions must be made for such professionals to

continue offering services to Kenyans without imposing the hurdle of conflict of interest.

Committee Observation

Addendum to the Report tabled on 3'd October,2023 on the Consideration of the Conflict of lnterest Bill
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1 l. The Committee noted that the Bill outlines the steps to be followed by a public officer whose

private interests are likely to conflict with his or her official public duties. A public officer is

required to take all reasonable steps to avoid a conflict of interest and always seek to resolve

any conflict that arises in favour of the public. The provisions of the Bill would therefore

guide public officers, even where limited in number and expertise, to act reasonably.

Clauses 5 and 6

12. The Hon. (Dr.) Otiende Amollo, SC, EBS, MP noted that the Bill refers to conflict of

interest yet it covers areas generally of ethics and integrity. He noted that in seeking to

appropriate ethical conduct of public officers for registration only by the EACC under Clause

5, the Bill seeks to oust the Constitutional jurisdiction of the Courts, Parliament and other

Constitutional Commissions including the Judicial Service Commission, the Public Service

Commission, the Parliamentary Service Commission and the Commission on Administrative

Justice among others.

Committee Observations

13. The Committee agreed on the need to maintain the existing model of declarations to entities

that directly supervise the conduct and ethics of the various categories of public officers as

the EACC lacks sufficient capacity to process the declarations of all public officers and the

supervision of certain bodies would affect their independence. However, the Committee did

not agree with the proposal that the title of the Bill is unsuitable. The Committee noted that

the Bill largely deals with conflict of interest and connected matters.

14. Clause 7

l5.The KMPDU proposed that aspects of conflict of interest fall under the purview of

professional misconduct which is regulated by professional societies/associations/unions

such as the Kenya Medical Pharmacists and Dentists' Council. It was of the opinion that

these aspects should first be adjudicated by the relevant professional bodies before being

forwarded to the courts or EACC for prosecution.

Committee Observation

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of lnterest Bill
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16. The Committee noted that the Constitution, the Ethics and Anti-Corruption Act,20l I and the

Leadership and Integrity Act, 2019 mandate the EACC and public bodies to ensure that

public officers observe Chapter Six of the Constitution on Leadership and Integrity. It would

therefore be imprudent to subordinate the role of the Commission and public bodies to

professional associations.

17. The Committee was of the additional view that paragraph (a) of the Clause grants the EACC

additional powers not contemplated under Article 252 of the Constitution.

Clauses 8 and 9

18.The KMPDU noted that the clauses lack significant information on ethics and codes of

conduct as provided for in the POEA. Thus, it recommended the inclusion of clauses to

provide for the expectations of professionalism, public service duty, adherence and

implementation of professional codes of conduct. It was the view of the KMPDU that there is

need to maintain professional codes of ethics as part of the new law. It added that comparison

is to be borrowed from Part II and III of the POEA.

Committee Observation

19. The Committee noted that the proposals are already provided for under the Leadership and

Integrity Act,2012.lt was of the further view that Clause 8 should be recast for purposes of

clarity.

Clause I1

20. The Hon. (Dr.) Otiende Amollo, SC, EBS, MP submitted that in accordance with Article I

of the Constitution and the Doctrine of Separation of Powers, Parliament enacted the Powers

and Privileges Act, 2017 to regulate the question of conflict of interest in Parliament.

Moreover, it was his submission that Parliament also has Standing Orders to guide this

question in Parliament.

2l.He added that Clause 1l of the Bill unconstitutionally yokes this jurisdiction from the Powers

and Privileges Committee and Parliament and vests it on the EACC, a body outside

Parliament. Furthermore, he stated that the same effect falls on the Judiciary, from the JSC to

the EACC per Clause 5 and that this is an unconstitutional usurpation of powers.

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of lnterest Bill

(Nationol Assembly Bill No. l2 of 2023)

Page 8 of36t

t



22.The Hon. (Dr.) Otiende Amollo, SC, EBS, MP added that the Bill is discriminatory to the

extent that while it is supposed to apply to all public officers, it unfairly and discriminatorily

focuses on Members of Parliament and County Assemblies under Clause I 1. Additionally, he

noted that nowhere does the Bill mention the Presidency, Cabinet Secretaries, Principal

Secretaries, the Attorney General, judges, ambassadors or any other public officers thus

amounting to an unfair targeting of MPs.

23. Moreover, he added that Clause ll(2) would also impinge on Article 94(5) of the

Constitution. It was his view that the implication of the clause is that no MP can participate

in any legislation or policy discussion on issues of MPs salaries and benefits, pensions, loans

and grants or matters NG-CDFAIGAAF. This would create a gap on who would debate and

pass any law in respect of these matters.

Committee Observation

24.The Committee agreed with the Hon. (Dr.) Otiende Amollo, MP.

Clause 12

25. The Hon. (Dr.) Otiende Amollo, SC, EBS, MP submitted that the clause seeks to

criminalize any conduct, even in good faith, and not influenced by corruption or inducement,

as long as it is not provided for in law or policy. For instance, acts of favouring the old, the ill

or Persons with Disabilities during voting; prioritizing women and children in food

distribution; and like conduct not expressly provided for in any law or policy, would then

amount to 'special consideration' as an offence. He noted that this is not only morally wrong

but also contradicts constitutional requirements of criminal law requiring mens rea (wrongful

intention) and actus reus (wrongful act itselfl.

Committee Observation

26.The Committee agreed with the Hon. (Dr.) Otiende Amollo, MP.

Clause 16

27.The Hon. (Dr.) Otiende Amollo, SC, EBS, MP was of the view that the clause goes beyond

the 'public officer' to bring in 'members of family' and 'relatives' in the African context of

usage. He noted that insofar as the clause creates an offence for actions/omission not done by

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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the public officer (no mens rea and octus reus), or seeks to punish relatives who are not

public officers is unconstitutional.

Committee Observation

28. The Committee agreed with the Hon. (Dr.) Otiende Amollo, MP

Claure 19

29.Ttre AG and the EACC agreed with the proposal by TSC to amend the clause to include the

place of proxies and such spouse(s) and children to avoid abuse by public officers and to

protect the sanctity of the Public Procurement and Disposal Act, 2015.

Committee Observation

30. The Committee was of the view that the provision unfairly limits the affairs of public officers

by restricting them from contracting across the entire public service. The Committee noted

that public officers ought to only be restricted from contracting with the public body in which

they are employed.

Clause 23

31. The KMPDU recommended deletion of Clause23(2) and (3) on the requirement to register

all other forms of gainful employment with the reporting authority and EACC and

prohibition of the pursuit of alternative forms of gainful employment. KMPDU was of the

view that there is no clear justification as to why a public officer would have to seek

permission to perform other engagements within their qualifications and training and while

off duty and not in conflict with usual work schedules.

32. Moreover, the KMPDU stated that public officer economic empowerment should not be

limited by statute as it increases the risk of desertion and fleeing of public service in pursuit

of private profits which may be more rewarding than public service.

33. On restricted gainful employment under Clause 23, the Hon. (Dr.) Otiende Amollo, SC,

EBS, MP stated that the clause is improper as Article ll of the Constitution only restricts

full-time State Officers from engaging in any other gainful employment yet the Bill purports

to extend this restriction to all public officers including part-time officers, volunteers and

Addendum to the Report tabled on 3'd October,2023 on the Consideration of the Conflict of Interest Bill
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consultants. It was his view that this is unconscionable and impractical because there are

commissions and positions in which persons serve on secondment from their employers.

Committee Observation

34. The Committee observed that the Clause is clear that only employment that is incompatible

with the official duties of a public officer is prohibited. Further, a public officer who takes up

any outside employment that is not incompatible with his or her official duties is obligated to

declare the taking up of such additional employment for purposes of transparency.

Clause 27,28 and29

35. The KMPDU proposed deletion of clauses 27,28 and 29 citing that public officer economic

empowerment should not be limited by statute after termination of employment engagement.

It was of the view that recusal can be cited on a case-by-case basis.

Committee Observation

36. The Committee did not agree with the proposal for the deletion of the Clauses as they are

integral to ensuring public officers do not take advantage of their official duties and

information related to such duties for their private benefit during their employment and for a

specific period after the termination of their employment. The Committee further observed

that Clause 29 of the Bill refers to a "former public officer" whose conduct may not be fully

governed by the provisions of the Bill.

Clause 30

37. The AG and EACC agreed with the proposal by TSC to shift the burden of signing the

declaration for recusal from the Commission to the reporting entity as the custodian of the

minutes of the transaction in question.

Committee Observation

38. The Committee observed that requiring every public officer to individually file recusal

declarations with both their reporting entity and the EACC would be a tedious exercise. The

Committee agreed with the proposal that the recusal declarations be filed with an officer's

reporting authority which would then transmit the declaration to the EACC.

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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Clause 3l

39. The KMPDU proposed amendment of the clause to provide for at least a one hundred per

cent ( 100%) increase or decrease in the value of an income, asset or liability to account for

material change. It also submitted that the current threshold of twenty-five per cent (25Yo) is

too low and borders on extreme monitoring and scrutiny of economic empowerment and

growth of persons.

40. The Hon. (Dr.) Otiende Amollo, SC, EBS' MP was of the viewthat Clause 3l requires a

public officer to declare the income, assets and liabilities of himsell, his spouse(s) and

dependent children which constitutes a breach of Article 3l on the right to privacy.

Furthermore, he noted that the clause further infringes on Article 35 by making public,

private information not necessary for the exercise or protection of any right as provided for in

Article 35(1Xb) of the Constitution.

Committee Observation

41. The Committee did not agree with the proposal by KMPDU and noted that the requirement

to provide details of a 25Yo increase or decrease in the value of an asset is a critical tool for

detecting any material and unexplained change in assets at an early stage.

42. The Committee partly agreed with the Hon. (Dr.) Otiende Amollo, SC, EBS, MP on the

nature of the declaration of income and assets to be made. The Committee noted that the Bill

should only concern itself with the aff-airs of a public officer and his or her dependent

children.

43. Additionally, the Committee noted the need to maintain the existing model of declarations to

entities that directly supervise the conduct and ethics of the various categories of public

officers as the EACC lacks sufficient capacity to process the declarations of all public

officers.

Clause 32

44. The Hon. (Dr.) Otiende Amollo, SC, EBS, MP noted that Clause 32(4) is unconstitutional

to the extent that it proposes to impose a duty to fill and submit a declaration relating to

flnancial affairs within thirty days after ceasing to be a public officer. Ile added that the

clause amounts to bondage and servitude contrary to Article 30 of the Constitution. It was his

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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submission that once one ceases to be a public officer, the law cannot impose an obligation

on you that properly belongs to public officers.

Committee Observation

45. The Committee observed that the requirement under Clause 32 only requires an officer who

has exited the public service to make a final declaration as at the date of their exit for the

completeness of the record on the final financial position of the officer.

Clauses 33 and 34

46. The AG and the EACC agreed with the proposal by Transparency International to amend

Clause 33(l) to have the reporting entity analyse, process and verify declarations alongside

the EACC.

47. The KMPDU proposed amendment of Clause 34 to provide for public access to a digital data

repository on declarations at a minimal access fee. Further, it stated that in the digital age, it

is important to include a publicly accessible digital repository for all state and public officers

for assessment and checks on wealth declarations.

48. The Hon. (Dr.) Otiende Amollo, SC, EBS, MP noted that the artificial restriction to access

the information proposed under Clause 34(l) and (9) infringes on Article 35(1Xa) of the

Constitution as the information will now be held by the State and any citizen is entitled to it

without let or hindrance.

Committee Observation

49. The Committee noted the need to maintain the existing model of declarations to entities that

directly supervise the conduct and ethics of the various categories of public officers as the

EACC lacks sufficient capacity to process the declarations of all public officers.

Consequently, the Committee was of the view that the request for access to declarations be

made to the various reporting entities. Additionally, the Committee agreed with the Hon. Dr.

Otiende Amollo on the need to include due process safeguards on the access to declarations

under the provision.

Clause 35

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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50. Thp KMPDU submitted that retention of information repository time be increased to

between fifteen to twenty years so as to allow for adequate tracking and likely stashing of

wealth that may have been ill-gotten and reclaimed.

Committee Observation

51. The Committee did not agree with the submission. In its view, the five-year period is

sufficient.

Clause 36

52. The Hon. (Dr.) Otiende Amollo, SC, EBS, MP submitted that Clause 36(2) imposes an

obligation on any reporting authority that fails to submit any information to pay a fine of

three million shillings to EACC. He noted that the imposition of fines is a judicial function

which cannot be exercised by the EACC. He added that the fine is an amount to be borne by

the taxpayer.

Committee Observation

53. The Committee agreed with the submission by the Hon. (Dr.) Otiende Amollo, SC, EBS, MP.

Clause 38

54. The KMPDU noted that a public officer should register conflict of interest in the register

unless where gross conflict of interest is likely then an individual can be forced to consider

divestiture.

55. On divestiture, the Hon. (Dr.) Otiende Amollo, SC, EBS, MP noted that the clause refers to

all public officers and makes no exception of elected officials including the President,

Govemors, Members of Parliament, Speakers and Members of County Assemblies. It was his

view that a blanket clause imposing an obligation to sell or entrust your professional and

business engagements even where they are not in conflict with your role as an elected

member is onerous, unfair and discriminatory.

Committee Observation

56. The Committee agreed with the submission by the Hon. (Dr.) Otiende Amollo, SC, EBS, MP

Clauses 41,42,43,44,45 and 46

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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57 . The KMPDU proposed the deletion of these clauses as they are not necessary to keep record

of divestment options of persons since wealth is already declared. It was its view that where

conflict of interest is proven, trackability of assets is to be undertaken to allow for

government confiscation and sanctions. Moreover, it added that such matters are self-

explanatory and where conflict of interest is apparent, a party should minimize their conflict

of interest.

Committee Observation

58. The Committee agreed with the KMPDU noting that the Bill has already defined what

constitutes a conflict of interest and provided adequate penal sanctions for any public official

who contravenes the provisions on declaration of interests and recusal, where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to

divest him or herself of assets would therefore be unfair.

Clause 50

59. The AG and the EACC were of the view that Clause 50 speaks to suspension pending

investigation while Section 62(l) of the Anti-Corruption and Economic Crimes Act, 2003

addresses the situation after the officer has been charged and that the two are in harmony and

do not contradict each other.

60. The Hon. (Dr.) Otiende Amollo, SC, EBs, MP submitted that Clause 50 allows suspension

of any state or public officer pending investigations. It was his opinion that since the clause

does not specify who is to do the suspension, it follows that it would be the EACC under

Clause 5. He noted that the EACC having been mandated to undertake the investigations and

tasked with the authority to suspend, makes it a judge in its own case. Further, he stated that

the clause does not exempt State Officers whose tenure is protected or elected officials

including the President, Governors and MPs whose mode of removal is prescribed by the

Constitution. Thus, he noted that the entire clause is unconstitutional.

Committee Observation

61. The Committee observed that the Clause will be subject to the Constitution and any other

written law, including the Fair Administrative Actions Act,20l5. The Committee further

noted that the Constitution adequately provides for the protection of fundamental rights and

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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freedoms including the right to fair administrative action. The Clause relates to suspension for

investigation purposes only and therefore an affected officer ought to be on full pay.

Clause 52

62.The KMPDU proposed the amendment of the clause to provide for a fine of up to two

million shillings and up to three years imprisonment on the basis that an offence of conflict

of interest should not be criminalized to levels of grand corruption instead legal frameworks

on grand corruption should guide on heftier corruption crimes.

63. The Hon. (Dr.) Otiende Amollo, SC, EBS, MP submitted that the Bill, which can only fall

under Article 80 of the Constitution, is contemplated to prescribe additional penalties in

addition to the prescriptions in Article 75. It was his submission that Article 75 only

prescribes disciplinary measures, including removal from office and being barred from

holding office, additional prescriptions can only be disciplinary and not criminal in nature.

Therefore, Clause 52 which prescribes the criminal penalty of four million shillings or ten

years for conflict of interest is unconstitutional.

Committee Observation

64. The Committee did not agree with the proposals. In its view, the action by a public officer

to take advantage of a private interest for his or her own benefit at the expense of the public

interest constitutes a criminal offence whose penalty should mirror the penalty provided for

economic crimes.

Clause 59

65. The KMPDU submitted that the Committee considers marrying the POEA with the Bill. It

stated that the Bill be renamed to the Public Officer Ethics and Conflict of Interest Act, 2023.

Committee Observation

66. The Committee did not agree with the proposal. In its view, the Bill largely deals with conflict

of interest and connected matters.

General Observation

67. Hon. Dr. Otiende Amollo, SC, EBS, MP vide letter dated 2l't November proposed the

deletion of all clauses of the Bill.

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of lnterest Bill
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Committee Obserryation

68. The Committee noted that procedurally, a Member who proposes the deletion of all the

provisions contained in a Bill ought to move the House to either reject the Second Reading of

the Bill; the Report of the Consideration of the Bill by the Committee of the Whole House; or

the Third Reading of the Bill.
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CHAPTER TWO

RECOMMENDATIONS

having considered the Conflict of Interest Bill Q,{ational Assembly No. 12 of

submissions from members of the public and stakeholders, recommends

passes the Bill with amendments as proposed in the Schedule of

Chapter 3 of this Addendum Report.

DATE )

+

a

\

HON. GEORGE GITONGA MURUGARA, MP

CHAIRPERSON

ARTMENTAL COMMITTEE ON JUSTICE AI\D LEGAL AFFAIRS

to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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CHAPTER THREE

3 SCHEDULE OF AMENDMENTS

69. The Committee proposed the following amendments to the Bill:

CLAUSE 1

THAT, Clause I of the Bill be amended by deleting the words "and shall come into force on

such date as the Attorney-General may, by notice in the Gazette, appoint".

Rationale: To align the commencement of the Act with the provisions of Article I 16 of the

Constitution.

CLAUSE 2

THAT, Clause 2 of the Bill be amended-

(a) by inserting the following new definition in proper alphabetical sequence-

"conflict of interest" means a conflict between the public duty and private interests of a
public official, in which the public official has private capacity interests that could
improperly influence the performance of his official duties and responsibilities;

(b) by deleting the definition "family";

(c) by deleting the definition "unexplained asset" and substituting therefor the following new

definition-

"unexplained asset" means an asset of a person whose value is disproportionate to
his or her known sources of income at or around that time and for which there is

no satisfactory explanation.

(d) bV deleting the definition "public officer" and substituting therefor the following new

definition-

"public officer" has the meaning assigned to it by Article 260 of the Constitution

(e) by deleting the definition "relative";

Rationale: To amend the definitions for purposes of uniformity, clarity and alignment with the
provisions of the Constitution and existing laws.

CLAUSE 3

THAT Clause 3 of the Bill be amended in subclause (2)by-
(a) deleting paragraph (c) and substituting therefor the following new paragraph-

"(c) enhance integrity of public office and public confidence in the delivery of public

services;

Addendum to the Report tabled on 3'd October,2023 on the Consideration of the Conflict of Interest Bill
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following new paragraphs after paragraph (e)-
enhance accountability to the public for decisions and actions by public

in execution of their duties;

promote selfless service by public officers based solely on the public interest;"

purposes of clarity and alignment of the objects of the Bill with the provisions of
75 of the Constihrtion.

5 of the Bill be amended by inserting the words "reporting authorities and

the word "by";

o allow reporting authorities that are responsible for public officers to administer

of the Bill

6 of the Bill be amended by-
the following new paragraph immediately after paragraph (hF

"(ha) develop policies, standards, guidelines and promote best practices for the

management of conflict of interest."

paragraph (i);

o empower the EACC with an additional function with regard to conllict of interest;

To delete a function already provided for under section 55 of the Anti-Comrption and

Economic Crimes Act, 2003

7

, Clause 7 of the Bill be amended by deleting paragraph (a) and substituting therefor tlre

new paragraph-

"(a) conduct investigations on its own initiative or on a complaint made by a member of
the public;"

: To align the powers of the Commission under the Act with the provisions of Article

of the Constitution.

to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill

(,

\

Assembly Btll No. 12 of 2023)

Page 20 of36



CLAUSE 8

THAT, the Bill be amended by deleting Clause 8 and substituting therefor the following new

Clause-
Conflict
interest.

of 8. A public officer is in conflict of interest if the
public officer-

(a) exercises an official duty or function to
further his or her private interests or the
private interests of another person; or

(b) fails to declare and register a private
interest that is in conflict with the public
interest.

Rationale: to clarify what constitutes conflict of interest as an overt act done by a public officer
to benefit of private interests.

CLAUSE 10

THAT, Clause 10 of the Bill be amended in paragraph (l) by deleting the words "or reasonably

ought to know" appearing immediately after the word "knows".

Rationale: To clarifu that the state of mind applicable to the offence of "conflict of interest in
decision-making" is first-hand knowledge by a public officer that a decision shall place them in a
position of conflict of interest. The deletion avoids speculative victimization of public officers.

CLAUSE 11

THAT, the Bill be amended by deleting Clause 11.

Rationale: Declaration of conflict of interest in parliamentary debate is adequately covered

under the Parliamentary Powers and Privileges Act, 2017 and the County Assemblies Powers

and Privileges Act, 2017.

CLAUSE 12

THAT, Clause 12 of the Bill be amended by inserting the following new subclause immediately
after subclause (2)-

"(3) Despite subsection (l), no proceedings shall lie against a public officer who grants

special consideration, treatment or advantage in good faith."

Rationale: To clarify that the giving of preferential treatment in good faith constitutes a defence

to a charge under the Clause.

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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CLAUSE 13

THAT, Clause 13 of the Bill be amended in subclause (l) to delete the words "by the person"

appearing immediately after the words "obtained".

Rationale: For purposes of clarity. The Clause applies to misuse of official information obtained

in the course of official duty by any person.

CLAUSE 15

THAT, Clause 15 of the Bill be amended in subclause (2) by deleting the words "to the

Commission and" appearing immediately after the word "writing".

Rationale: To require a public officer who accepts an offer of outside employment that is not

incompatible with his or her official duties to only report that acceptance to his or her reporting

authority.

CLAUSE 16

THAT, clause l6 of the Bill be amended-

(a) in subclause (l) bV deleting the opening statement and substituting therefor the following
new opening statement-

"(l) A public Officer shall not accept or request a gift or favour from a person

yg[6_,,.

(b) in subclause (3) bV deleting the expression ", a member of the public officer's family or a

relative of the public officer" appearing immediately after the words "public officer".

Rationale: To limit the application of the Clause on gifting and other benefits to a public officer.

CLAUSE 18

THAT, clause 18 of the Bill be amended-

(a) in subclause (l) bV deleting the expression ", member of the public officer's family or a
relative of the public officer" appearing immediately after the words "public officer";

(b) in subclause (2) bV deleting the expression ", member of the public officer's family or a
relative of the public officer" appearing immediately after the words "public officer",

(c) in subclause (3) bV deleting the word "person" appearing immediately after the word "A"
and substituting therefor the words "public offlcer"'

Rationale: To limit the application of the Clause on gifting and other benefits to a public officer.

CLAUSE 19

THAT, Clause l9 of the Bill be amended-
Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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(a) in subclause (l) by deleting the words "with any" appearing immediately after the word

"services" and substituting therefor the words "with his or her";

(b) in subclause (2) by deleting the words "with any" appearing immediately after the word
"services" and substituting therefor the words "with his or her";

Rationale: To only prohibit public officers from contracting with public bodies in which they are

employed.

CLAUSE 24

THAT, Clause 24 of the Bill be amended in subsection (2)(c) by inserting the words "subject to
the provisions of the Access to Information Act, 2016 immediately after the words "public".

Rationale: to expressly prescribe the manner in which the Register of Conflict of Interests

should be accessible to the public in line with the Access to Information Act, 2016 with
necessary safeguards.

CLAUSE 25

THAT, Clause 25 of the Bill be amended by in subclause (1) inserting the following new

paragraph immediately after paragraph (b)-
"(c) engage in political activity that may compromise or be seen to compromise the

political neutrality of his or her office."

Rationale: To add the need for political neutrality in carrying out public duties.

CLAUSE 28

THAT, Clause 28 of the Bill be amended by deleting the word "preceding" appearing

immediately after the word "immediately" and substituting therefor the word "after".

Rationale: to clarify the prohibition on the employment activities of a public officer applies

"afler" they leave the public service.

CLAUSE 30

THAT, Clause 30 of the Bill be amended-

(a) by inserting the following new subclause immediately after subclause (1)-
"( I A) Subsection ( I ) shall not apply to a member of Parliament or a county assembly."

(b) in subclause (2) bV deleting paragraph (b) and substituting therefor the fbllowing new

paragraph-

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of Interest Bill
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"(b) a reporting entity shall, within sixty days after a day on which a recusal took
place, transmit a declaration of the recusal to the Commission in the prescribed

form."

Rationale:

l. To exempt Members of Parliament and members of County assemblies from the

provisions of the Clause on account of the freedom of speech and debate in legislative
proceedings. The Standing Orders and the provisions of the Parliamentary Powers and

Privileges Act, 2017 and the County Assemblies Powers and Privileges Act, 2017

provide adequately on the manner of declaring interests.

2. To require public officers to declarations of recusal to their reporting authority which in
turn transmits them to the EACC.

CLAUSE 3I

THAT, Clause 3l of the Bill be amended-

(a) by deleting subclause (1) and substituting therefor the following new subclause-

(l) Every public officer shall submit to their responsible Commission a declaration of his

or her income, assets and liabilities and the income, assets and liabilities of his or her

dependent children.

(b) in subclause (a) bV deleting paragraph (c).

Rationale:

l. To limit the Clause to the affairs of a public officer and his or her dependent children.

2. To maintain the existing model of declarations to entities that directly supervise the

conduct and ethics of the various categories of public officers as the EACC lacks

sufficient capacity to process the declarations of all public officers.

NEW CLAUSE 31A and 31B

THAT, the Bill be amended by inserting the following new Clauses immediately after Clause

3l-
31A. (l) This section determines what body is the

responsible Commission for a public officer for the
purposes of this Act.

(2) The committee of the National Assembly
responsible for the ethics of members is the responsible
Commission for-

(a) the Cabinet;

Addendum to the Report tabled on 3'd October, 2023 on the Consideration of the Conflict of lnterest Bill
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(b) members of the National Assembly;

(c) the Director of Public Prosecutions;

(d) the secretary to the Cabinet;

(e) members of the Judicial Service
Commission;

(f members of commissions and independent
offices specified under Chapter Fifteen of
the Constitution; and

(g) members of the Ethics and Anti-Comrption
Commission and staff of the Commission
holding the rank of Deputy Director and
above.

(3) The committee of the Senate responsible for the
ethics of members is the responsible Commission for
senators.

(4) The committee of a county assembly
responsible for the ethics of members is the responsible
Commission for-

(a) its respective county executive committee;

(b) members of the county assembly; and
(c) members and the secretary of its respective

County Public Service Board.

(5) The Public Service Commission is the
responsible Commission for-

(a) principal secretaries;

(b) high commissioners, ambassadors and
diplomatic and consular representatives;

(c) public officers in respect of which it
exercises appointive and disciplinary
control, including advisors and personal
staff; and

(d) public officers who are officers, employees
or members of state corporations that are
public bodies.

(6) A County Public Service Board is the
responsible Commission for-

(a) public officers in respect of which it
exercises appointive and disciplinary
control, including advisors and personal
staff; and
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(b) public officers who are officers, employees
or members of county corporations and
entities that are public bodies.

(6) The Judicial Service Commission is the
responsible Commission for judges, magistrates and the
public officers in respect of which it exercises disciplinary
control.

(7) The Parliamentary Service Commission is the
responsible Commission for the public officers in respect
of which it exercises disciplinary control.

(8) A County Assembly Service Board is the
responsible Commission fbr the public officers in respect
of which it exercises disciplinary control.

(9) The Teachers Service Commission established
under the Teachers Service Commission Act (Cap.212) is
the responsible Commission for teachers registered under
that Act.

(10) The Defence Council established under
Article 241(5) of the Constitution is the responsible
Commission for members of the armed forces, within the
meaning of that Act.

(11) The National Intelligence Service Council
established under the National Intelligence Service Act,
2012 is the responsible Commission for members of the
National Intelligence Service established under that Act.

(12) The National Police Service Commission is
the responsible Commission for members of the National
Police Service.

(13) The Witness Protection Advisory Board
established under the Witness Protection Act, 2006 shall
be the responsible commission for the members of the
Witness Protection Agency established under that Act.

(14) The responsible Commission for a public
officer for which no responsible Commission is otherwise
specified under this section is the commission, committee
or other body prescribed by regulations.

(15) A body that is the responsible Commission for
a public officer by virtue of exercising disciplinary control
over that public officer remains the responsible
Commission notwithstanding the delegation of any
disciplinary powers with respect to that public officer.

Crertain 318. (l) Subject to subsection (2), the public
delegations bv Service Commission ffioy, by notice in the Gazelte
Public Service delegate to another persor or body any of its powers and
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Commission. functions in relation to declarations of income, assets and
liabilities and enforcement of the code of conduct and with
respect to specified classes of public officers over which it
is the responsible Commission.

(2) The Public Service Commission may delegate
powers and functions only with respect to public officers
in a job group below job group "M" or its equivalent.

Rationale: To maintain the existing model of declarations to entities that directly supervise the

conduct and ethics of the various categories of public officers as the EACC lacks suflicient
capacity to process the declarations of all public officers.

CLAUSE 33

THAT, Clause 33 of the Bill be amended-

(a) by deleting subclause (l) and substituting therefor the following new subclause-

(1) Upon receipt of the declaration made under section 31, a responsible Commission

shall analyse the declaration to ascertain-

(a) whether the declaration raises possible issues of conflict of interest; and

(b) whether on the face of it, the declaration contains any discrepancy or
inconsistency.

(b) in subclause (5) bV inserting the word "responsible" immediately after the word "The";

(c) in subclause (6) bV deleting the word "fourteen" appearing immediately after the word
"within" and substituting therefor the word "thirty";

Rationale: To maintain the existing model of declarations to entities that directly supervise the

conduct and ethics of the various categories of public officers and require clarifications to be

made within thirty days.

CLAUSE 34

THAT, the Bill be amended by deleting Clause 34 and substituting therefor the following new

Clause-

a

a,

)

,

Access
declarations.

to 34. (1) Subject to subsection(2), the contents of a
declaration or clarification under this Act shall be
accessible to any person upon application to the
responsible Commission in the prescribed manner if the
applicant shows to the satisfaction of the responsible
Commission that he or she has a legitimate interest and
good cause in furtherance of the objectives of this Act, in
such declaration or clarification.
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(2) Notwithstanding subsection (l), a law
enforcement agency shall, after due process, have access
to the disclosures and compliance reports made by a public
officer under this Act.

(3) The responsible Commission shall, before
making an affirmative decision under this section, gtant
the affected party an opportunity to make representations
on the matter.

(a) Any person who-
(a) publishes or in any way makes public any

information obtained under this section
without prior permission of the responsible
Commission;

(b) knowingly republishes or otherwise
disseminates or discloses to another person
information to which this section relates
where-

(i) such information was disclosed to
himself or to some other person; or

(ii) such information was obtained in
contravention of this Act,

commits an offence and shall on
conviction be liable to a fine not exceeding
one million shillings or to imprisonment for
a term not exceeding two years, or both.

the request for access to declarations be made to the various reporting entities.

due process safeguards on the access to declarations under the provision.

35 of the Bill be amended by inserting the word o'responsible" immediately after

l

/

I

/
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I
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maintain the existing model of declarations to entities that directly supervise the

ethics of the various categories of public officers.

36 be amended by deleting subclause (2).

To remove the requirement of paying criminal fines to the EACC

to the Report tabled on 3d October, 2023 on the Consideration of the Conflict of Interest Bill
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CLAUSE 38

THAT, the Bill be amended by deleting Clause 38

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses r:f the Bill to

divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 39

THAT, the Bill be amended by deleting Clause 39

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to

divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 40

THAT, the Bill be amended by deleting Clause 40

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 41

THAT, the Bill be amended by deleting Clause 4l.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.
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Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to

divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 42

THAT, the Bill be amended by deleting Clause 42

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to

divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 43

THAT, the Bill be amended by deleting Clause 43.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to

divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 44

THAT, the Bill be amended by deleting Clause 44.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to

divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 45

THAT, the Bill be amended by deleting Clause 45
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Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to

divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 46

THAT, the Bill be amended by deleting Clause 46.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to

divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 47

THAT, the Bill be amended by deleting Clause 47.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration of

interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to

divest him or herself of assets would therefore be unfair and undermine socio-economic rights.

CLAUSE 48

THAT, Clause 48 of the Bill be amended by inserting the following new subclause immediately

after subclause (2)-
*(2A) A reporting authority and the Commission shall not conduct concurrent

investigations over the same complaint."

Rationale: To prevent reporting authorities and the EACC from conducting concurrent

investigations that may be counterproductive.
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the Bill be amended-

(1) by inserting the words "or a reporting authority" immediately after the

subclause (2) and substituting therefor the following new subclause-

If the Commission or a reporting authority declines to commence

the Commission or reporting authority shall inform the person who

the complaint and give reasons for the decision."

the application of the Clause to include reporting authorities.

50 of the Bill be amended by deleting subclause (1) and substituting therefor the

subclause-

ect to the Constitution and any written law, a public offtcer may be suspended

with fulIpay pending the investigation and determination of allegations made

that officer where such suspension is considered necessary.

o clarifu that an officer suspended under the Clause shall be on fulI pay as the

to suspension for investigation purposes only.

I

51 be amended in subclause (l) (d) by deleting the words "Public Prosecutionso'

immediately after the word "Director" and substituting therefor the words o'Public

,,

To include the proper title of the DPP as provided in the Constitution.

Bill be amended by deleting Clause 53 and substituting therefor the following new

to the Report tabled on 3"d October, 2023 on the Consideration of the Conflict of Interest Bill
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Confidentiality 53. A responsible Commission, the Commission
or any person acting on their behalf shall not, unless
required by law, disclose any information that comes to
their knowledge in the performance of their duties under
this Act, unless the disclosure is in the opinion of a

responsible Commission or the Commission-

(a) essential for the purposes of carrying out of
their functions and exercising the powers conferred on
them under this Act; or

(b) is required by any law enforcement agency,
after due process.

Rationale: To require the sharing of information with law enforcement agencies under the

clause after observing due process.

CLAUSE 54

THAT, Clause 54 be amended in subclause (1) by deleting the words "is of' appearing

immediately after the words "if the disclosure" and substituting therefor the words "is in the".

Rationale: To align the subclause with the phrase used in subclause (2).

CLAUSE 56

THAT, the Bill be amended by deleting Clause 56 and substituting therefor the following new

sl2usg-

{

a

I

J

Reports by

reporting entities.
56. Every reporting entity shall, within six months

after the end of the financial year, file compliance

reports with the Commission in the prescribed form.

Rationale: To provide for a clearer fbrmat for the submission of compliance reports to aid in the

implementation and enforcement of the conflict of interest legislation.

CLAUSE 59

THAT, Clause 59 of the Bill be amended by-
(a) deleting subclause (l);

(b) deleting subclause (3);
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(c) inserting the following new subclause immediately after subclause (3)

"(4) Any criminal proceedings commenced under the provisions in the Third Schedule

proposed for repeal before the commencement of this Act shall be continued."

Rationale:

l. To maintain the existing model of declarations to entities that directly supervise the

conduct and ethics of the various categories of public officers

2. To save the conduct of ongoing investigations and case pending before the court brought

under Section 42 of the Anti-Corruption and Economic Crimes Act, 2003 which is
proposed for repeal.

FIRST SCHEDULE

THAT, the First Schedule to the Bill be amended-

(a) by deleting paragraph l;

(b) in paragraph 2 by inserting the word "responsible" immediately after the words "Where

the";

(c) in paragraph 3 by deleting the expression "his spouse or spouses and his dependent

children under the age of l8 years" appearing immediately after the word "official";

(d) by deleting paragraph 4 and substituting therefor the following new paragraph-

4. All public officers are required to complete and submit their declarations to

their responsible Commission, unless their responsible Commission has delegated

its functions to another body.

(e) in paragraph 6 by inserting the word "responsible" immediately after the words "directly
to the";

(0 in paragraph 12 by inserting the word "responsible" immediately after the words "issued

by the";

(g) in paragraph 13 by deleting the words "or administrative procedures adopted by the

Commission or any other competent authority" appearing immediately after the words

"this Act";

(h) in paragraph 15 by inserting the word "responsible" immediately after the words "taken

by the".

Rationale: To maintain the existing model of declarations to entities that directly supervise the

conduct and ethics of the various categories of public officers

THIRD SCHEDULE
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THAT, the Third Schedule to the Bill be amended by-
(a) deleting the proposed amendment to section 62(6) of the Anti-Comrption and Economic

Crimes Act,2003;

(b) deleting the proposed amendment to section 59 of the Public Procurement md Asset

Disposal Act, 2015.

Rationale:

l. To retain the current provision of section 62(6) of the Anti-Comrption and Economic

Crimes Act, 2003 which exempts State Officers whose mode of removal is provided for
under the Constitution from the application of the section;

2. To align section 59 of the Public Procurement and Asset Disposal Act, 2015 with the

amendment proposed to section 19 of the Bill.
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THE NATIONAL ASSEMBLY
I3I'II PARLIAMENT _ SECOND SESSION - 2023
JUSTICE AND LEGAL AFFAIRS COMMITTEE

ADOPTION SCHEDULE

AGENDA: Consideration of the Report on the Conflict of Interest Bill,2023 (National
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - SECOND SESSION - 2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 151ST SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD ON TUESDAY 28rlr NOVEMBER, 2023 AT 12:00 PM AT
KOITALEL MBILI, WESTON HOTEL, NAIROBI COUNTY

PRESENT
Mcmbers
l. Hon. Murugara George Gitonga, MP
2. Hon. Mutuse Eckomas Mwengi, OGW, MP
3. Hon. Francis Kajwang' Tom Joseph, MP
4. Hon. (Dr.) Otiende Amollo, SC, MP
5. Hon. Makali John Okwisia, MP
6. Hon. Mogaka Stephen M, MP
7. Hon. Muriu Wakili Edward, MP
8. Hon. Muchira Michael Mwangi, MP
9. Hon. Gichohi Kaguchia John Philip, MP
10. Hon. Maina Jane Njeri, MP
I l. Hon. Aden Daud. EBS, MP

ABSENT
l. Hon. Maalim Farah, MP
2. Hon. Onyiengo Silvanus Osoro, CBS, MP
3. Hon. Junet Mohamed, CBS, MP
4. Hon. Siyad Amina Udgoon, MP

SECRETARIAT
l. Mr. Douglas Katho
2. Mr. Walala Ronald
3. Ms. Jael Ayiego Kilaka
4. Mr. Abdikafar Abdi
5. Ms. Vivienne Ogega
6. Mr. Peter Mutethia

- Chairperson
-Vice- Chairperson

Clerk Assistant I
Senior Legal Counsel
Clerk Assistant III
Clerk Assistant III
Research Olficer III
Audio Officer III
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AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes
4. Clause by Clause consideration of the Conflict of Interest Bill, 2023 sponsored by

the Majority Leader Hon. Kimani Ichung'wah, MP
5. Any Other Business
6. Adjournment/ Date of the Next Meeting

MIN.NO/DC/JLACl2023l753z PRELIMINARIES

The meeting was called to order at thirty minutes past twelve o'clock by the Chairperson
followed by a word of prayer from the Chairperson and thereafter Members of the Committee
introduced themselves.

MIN.NO/DClJLACl2023l754: CONFIRMATIONOFMINUTES

The agenda was deferred.

MIN.NO/DC|JLAC|20Z3|7SSz ADOPTIONOFTHEAGENDA

The agenda was adopted having been proposed by Hon. Mogaka Stephen M, MP and

seconded by Hon. Aden Daud. EBS, MP.

MIN.NO/DC(JLAC|2023/7562 CLAUSE BY CLAUSE CONSIDERATION OF THE
CONFLICT OF INTEREST B[LL,2023
SPONSORED BY THE MAJORITY
LEADER HON. KIMANI ICHUNG'WAH, MP

The Committee, having considered the Conflict of Interest Bill (National Assembly No. I2 of
2023) and additional submissions from members of the public and stakeholders, recommends
that the House passes the Bill with amendments as proposed as stated : -

CLAUSE 1

THAT, Clause I of the Bill be amended by deleting the words "and shall come into force on

such date as the Attorney-General may, by notice in the Gazette, appoint".

Rationale: To align the commencement of the Act with the provisions of Article I l6 of the

Constitution.

CLAUSE 2

THAT, Clause 2 of the Bill be amended-

(a) by inserting the following new definition in proper alphabetical sequence-

"conflict of interest" means a conflict between the public duty and private interests of
a public official, in which the public official has private capacity interests that could

improperly influence the performance of his official duties and responsibilities;

(b) by deleting the definition "family";
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(c) by deleting the definition "unexplained asset" and substituting therefor the following
new definition-

"unexplained asset" means an asset of a person whose value is

disproportionate to his or her known sources of income at or around that time

and for which there is no satisfactory explanation.

(d) bV deleting the definition "public officer" and substituting therefor the following new

definition-

"public officer" has the meaning assigned to it by Article 260 of the Constitution

(e) by deleting the definition "relative";

Ratlonale: To amend the definitions for purposes of uniformity, clarity and alignment with
the provisions of the Constitution and existing laws.

CLAUSE 3

THAT Clause 3 of the Bill be amended in subclause (2)by-
(a) deleting paragraph (c) and substituting therefor the following new paragraph-

"(c) enhance integrity of public office and public confidence in the delivery of public

services;

(b) inserting the following new paragraphs after paragraph (e)-
"(f) enhance accountability to the public for decisions and actions by public

officers in execution of their duties;

(g) promote selfless service by public officers based solely on the public

interest;"

Rationale: For purposes of clarity and alignment of the objects of the Bill with the provisions

of Articles 73 and 75 of the Constitution.

CLAUSE 5

THAT, Clause 5 of the Bill be amended by inserting the words "reporting authorities and"

immediately after the word "by";

Rationale: To allow reporting authorities that are responsible for public officers to administer

the provisions of the Bill.

CLAUSE 6

THAT, Clause 6 of the Bill be amended by-
(a) inserting the following new paragraph immediately after paragraph ((h)-

"(ha) develop policies, standards, guidelines and promote best practices for the

management of conflict of interest."

(b) deleting paragraph (i);

a



Rationale:

l. To empower the EACC with an additional function with regard to conflict of interest;

2. To delete a function already provided for under section 55 of the Anti-Comrption and

Economic Crimes Act, 2003

CLAUSE 7

THAT, Clause 7 of the Bill be amended by deleting paragraph (a) and substituting therefor
the following new paragraph-

"(a) conduct investigations on its own initiative or on a complaint made by a member

of the public;"

Rationale: To align the powers of the Commission under the Act with the provisions of
Article 252 of the Constitution.

CLAUSE 8

THAT, the Bill be amended by deleting Clause 8 and substituting therefor the following new

Clause-

<a

Contlict of
interest.

8. A public officer is in conflict of interest if the
public officer-

(a) exercises an official duty or function to
further his or her private interests or the
private interests of another person; or

(b) fails to declare and register a private
interest that is in conflict with the public
interest.

Rationale: to clarify what constitutes conflict of interest as an overt act done by a public

officer to benefit of private interests.

CLAUSE 10

THAT, Clause l0 of the Bill be amended in paragraph (l) bV deleting the words "or
reasonably ought to know" appearing immediately after the word "knows".

Rationale: To clarifr that the state of mind applicable to the offence of "conflict of interest in
decision-making" is first-hand knowledge by a public officer that a decision shall place them

in a position of conflict of interest. The deletion avoids speculative victimization of public

officers.

CLAUSE 11

THAT, the Bill be amended by deleting Clause 1l

,
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of conflict of interest in parliamentary debate is adequately covered

Powers and Privileges Act, 2017 andthe County Assemblies Powers

20t7.

2 of the Bill be amended by inserting the following new subclause

subclause (2>-

subsection (l), no proceedings shall lie against a public officer who

consideration, treatment or advantage in good faith."

that the giving of preferential treatment in good faith constitutes a

under the Clause.

13 of the Bill be amended in subclause (l) to delete the words "by the person"

after the words "obtained"

purposes of clarity. The Clause applies to misuse of official information

course of official duty by any person.

15 of the Bill be amended in subclause (2) by deleting the words "to the

" appearing immediately after the word "writing".

require a public officer who accepts an offer of outside employment that is not

his or her official duties to only report that acceptance to his or her

16 of the Bill be amended-

(l) bV deleting the opening statement and substituting therefor the

new opening statement-

"(1) A public Officer shall not accept or request a gift or favour from a person

who-";

(3) bV deleting the expression ", a member of the public officer's family
of the public officer" appearing immediately after the words "public

To limit the application of the Clause on gifting and other benefits to a public

l8 of the Bill be amended-



(a) in subclause (1) by deleting the expression ", member of the public officer's family or

a relative of the public officer" appearing immediately after the words "public officer";

(b) in subclause (2)by deleting the expression ", member of the public officer's family or

a relative of the public officer" appearing immediately after the words "public officer";

(c) in subclause (3) by deleting the word "person" appearing immediately after the word

"A" and substituting therefor the words "public officer"'

Rationale: To limit the application of the Clause on gifting and other benefits to a public

officer.

CLAUSE 19

THAT, Clause l9 of the Bill be amended-

(a) in subclause (l) bV deleting the words "with any" appearing immediately after the

word "services" and substituting therefor the words "with his or her";

(b) in subclause (2) bV deleting the words "with any" appearing immediately after the

word "services" and substituting therefor the words "with his or her";

Rationale: To only prohibit public officers from contracting with public bodies in which they

are employed.

CLAUSE 24

THAT, Clause 24 of the Bill be amended in subsection (2)(c) by inserting the words "subject
to the provisions of the Access to Information Act, 2016" immediately after the words

"public".

Rationale: to expressly prescribe the manner in which the Register of Conflict of Interests

should be accessible to the public in line with the Access to Information Act, 2016 with
necessary safeguards.

CLAUSE 25

THAT, Clause 25 of the Bill be amended by in subclause (1) inserting the following new

paragraph immediately after paragraph (b)-
"(c) engage in political activity that may compromise or be seen to compromise the
political neutrality of his or her office."

Rationale: To add the need for political neutrality in carrying out public duties.

CLAUSE 28

THAT, Clause 28 of the Bill be amended by deleting the word "preceding" appearing

immediately after the word "immediately" and substituting therefor the word "after".

Rationale: to clarify the prohibition on the employment activities of a public officer applies
"after" they leave the public service.

,,

rI

1l



CLAUSE 30

THAT, Clause 30 of the Bill be amended-

(a) by inserting the following new subclause immediately after subclause (l)-
"(lA) Subsection (1) shall not apply to a member of Parliament or a county

assembly."

(b) in subclause (2) bV deleting paragraph (b) and substituting therefor the following new

paragraph-

"(b) a reporting entity shall, within sixty days after a day on which a recusal

took place, transmit a declaration of the recusal to the Commission in the

prescribed form."

Rationale:

l. To exempt Members of Parliament and members of County assemblies from the

provisions of the Clause on account of the freedom of speech and debate in legislative

proceedings. The Standing Orders and the provisions of the Parliamentary Powers and

Privileges Act,2017 andthe County Assemblies Powers and Privileges Act,20l7
provide adequately on the manner of declaring interests.

2. To require public offrcers to declarations of recusal to their reporting authority which

in turn transmits them to the EACC.

CLAUSE 31

THAT, Clause 3l of the Bill be amended-

(a) by deleting subclause (l) and substituting therefor the following new subclause-

(l) Every public officer shall submit to their responsible Commission a declaration of
his or her income, assets and liabilities and the income, assets and liabilities of his or

her dependent children.

(b) in subclause (4) by deleting paragraph (c).

Rationale:

I . To limit the Clause to the affairs of a public officer and his or her dependent children.

2. To maintain the existing model of declarations to entities that directly supervise the

conduct and ethics of the various categories of public officers as the EACC lacks

sufficient capacity to process the declarations of all public officers.

NEW CLAUSE 31A and 318

THAT, the Bill be amended by inserting the following new Clauses immediately after Clause

3l-

t

l I

Determination
of resoonsible
Comrhission.

31A. (l) This section determines what body is the
responsible Commission for a public officer for the
purposes of this Act.!



(2) The committee of the National Assembly
responsible for the ethics of members is the responsible
Commission for-

(a) the Cabinet;

(b) members of the National Assembly;

(c) the Director of Public Prosecutions;

(d) the secretary to the Cabinet;

(e) members of the Judicial Service
Commission;

(f) members of commissions and independent
offices specified under Chapter Fifteen of
the Constitution; and

(g) members of the Ethics and Anti-Comrption
Commission and staff of the Commission
holding the rank of Deputy Director and
above.

(3) The committee of the Senate responsible for the
ethics of members is the responsible Commission for
senators.

(a) The committee of a county assembly
responsible for the ethics of members is the responsible
Commission for-

(a) its respective county executive committee;

(b) members of the county assembly; and
(c) members and the secretary of its respective

County Public Service Board.

(5) The Public Service Commission is the
responsible Commission for-

(a) principal secretaries;

(b) high commissioners, ambassadors and
diplomatic and consular representatives;

(c) public officers in respect of which it
exercises appointive and disciplinary
control, including advisors and personal
staff; and

(d) public officers who are officers, employees
or members of state corporations that are
public bodies.

(6) A County Public Service Board is the
responsible Commission for-

(a) public officers in respect of which it
exercises appointive and disciplinary
control, including advisors and personal

t?
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2006.

Certain

delegations

by Public

Service

staff; and

(b) public officers who are officers, employees
or members of county corporations and
entities that are public bodies.

(6) The Judicial Service Commission is the
responsible Commission for judges, magistrates and the
public officers in respect of which it exercises disciplinary
control.

(7) The Parliamentary Service Commission is the
responsible Commission for the public officers in respect
of which it exercises disciplinary control.

(8) A County Assembly Service Board is the
responsible Commission for the public oflicers in respect
of which it exercises disciplinary control.

(9) The Teachers Service Commission established
under the Teachers Service Commission Act (Cap.212) is
the responsible Commission for teachers registered under
that Act.

(10) The Defence Council established under
Article 241(5) of the Constitution is the responsible
Commission for members of the armed forces, within the
meaning of that Act.

(l l) The National Intelligence Service Council
established under the National Intelligence Service Act,
2012 is the responsible Commission for members of the
National Intelligence Service established under that Act.

(12) The National Police Service Commission is
the responsible Commission for members of the National
Police Service.

(13) The Witness Protection Advisory Board
established under the Witness Protection Act, 2006 shall
be the responsible commission for the members of the
Witness Protection Agency established under that Act.

(14) The responsible Commission for a public
officer for which no responsible Commission is otherwise
specified under this section is the commission, committee
or other body prescribed by regulations.

(15) A body that is the responsible Commission for
a public officer by virtue of exercising disciplinary control
over that public officer remains the responsible
Commission notwithstanding the delegation of any
disciplinary powers with respect to that public officer.

318. (l) Subject to subsection (2), the Public
Service Commission may, by notice in the Gazelte
delegate to another person or body any of its powers and
functions in relation to declarations of income, assets and
liabilities and enforcement of the code of conduct and with
respect to specified classes of public officers over which it

'



Commission is the responsible Commission.

(2) The Public Service Commission may delegate
powers and functions only with respect to public officers
in a job group below job group "M" or its equivalent.

Rationale: To maintain the existing model of declarations to entities that directly supervise

the conduct and ethics of the various categories of public officers as the EACC lacks

sufficient capacity to process the declarations of all public officers.

CLAUSE 33

THAT, Clause 33 of the Bill be amended-

(a) by deleting subclause (l) and substituting therefor the following new subclause--

( I ) Upon receipt of the declaration made under section 3 I , a responsible Commission

shall analyse the declaration to ascertain-

(a) whether the declaration raises possible issues of conflict of interest; and

(b) whether on the face of it, the declaration contains any discrepancy or

inconsistency.

(b) in subclause (5) bV inserting the word "responsible" immediately after the word "The";

(c) in subclause (6) by deleting the word "fourteen" appearing immediately after the word

"within" and substituting therefor the word "thirty";

Rationale: To maintain the existing model of declarations to entities that directly supervise

the conduct and ethics of the various categories of public officers and require clarifications to

be made within thirty days.

CLAUSE 34

THAT, the Bill be amended by deleting Clause 34 and substituting therefor the following
new Clause-

r'

aJ
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aa

Access to
declarations

34. (l) Subject to subsection (2), the contents of a
declaration or clarification under this Act shall be
accessible to any person upon application to the
responsible Commission in the prescribed manner if the
applicant shows to the satisfaction of the responsible
Commission that he or she has a legitimate interest and
good cause in furtherance of the objectives of this Act, in
such declaration or clarification.

(2) Notwithstanding subsection (1), a law
enforcement agency shall, after due process, have access
to the disclosures and compliance reports made by a public
officer under this Act.

(3) The responsible Commission shall, before
making an affirmative decision under this section, grant
the affected party an opportunity to make representations
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on the matter

(4) Any person who-
(a) publishes or in any way makes public any

information obtained under this section
without prior permission of the responsible
Commission;

(b) knowingly republishes or otherwise
disseminates or discloses to another person
information to which this section relates
where_

(i) such information was disclosed to
himself or to some other person; or

(ii) such information was obtained in
contravention of this Act,

commits an offence and shall on
conviction be liable to a fine not exceeding
one million shillings or to imprisonment for
a term not exceeding two years, or both.

the request for access to declarations be made to the various reporting

due process safeguards on the access to declarations under the provision.

35 of the Bill be amended by inserting the word "responsible" immediately
,,Theo,.

maintain the existing model of declarations to entities that directly supervise

ethics of the various categories of public officers

36 be amended by deleting subclause (2).

remove the requirement of paying criminal fines to the EACC.

Bill be amended by deleting Clause 38

Bill has already defined what constitutes a conflict of interest and provided
sanctions for any public offrcer who contravenes the provisions on declaration

recusal, and conferring public benefits for private interests where appropriate.

requiring an individual who strictly observes the preceding clauses of the Bill to
or herself of assets would therefore be unfair and undermine socio-economic



CLAUSE 39

THAT, the Bill be amended by deleting Clause 39.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests, recusal, and conferring public benefits for private interests where appropriate.
Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
divest him or herself of assets would therefore be unfair and undermine socio-economic
rights.

CLAUSE 40

THAT, the Bill be amended by deleting Clause 40

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests, recusal, and conferring public benefits for private interests where appropriate.
Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
divest him or herself of assets would therefore be unfair and undermine socio-economic
rights.

CLAUSE 4I

THAT, the Bill be amended by deleting Clause 4l

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests, recusal, and conferring public benefits for private interests where appropriate.
Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
divest him or herself of assets would therefore be unfair and undermine socio-economic
rights.

CLAUSE 42

THAT, the Bill be amended by deleting Clause 42.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests, recusal, and conferring public benefits for private interests where appropriate.
Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
divest him or herself of assets would therefore be unfair and undermine socio-economic
rights.

CLAUSE 43

THAT, the Bill be amended by deleting Clause 43

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests, recusal, and conferring public benefits for private interests where appropriate.
Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
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divest him or herself of assets would therefore be unfair and undermine socio-economic

rights.

CLAUSE 44

THAT, the Bill be amended by deleting Clause 44

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration

of interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
divest him or herself of assets would therefore be unfair and undermine socio-economic

rights.

CLAUSE 45

THAT, the Bill be amended by deleting Clause 45.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration

of interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
divest him or herself of assets would therefore be unfair and undermine socio-economic

rights.

CLAUSE 46

THAT, the Bill be amended by deleting Clause 46.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration

of interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
divest him or herself of assets would therefore be unfair and undermine socio-economic

rights.

CLAUSE 47

THAT, the Bill be amended by deleting Clause 47

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration

of interests, recusal, and conferring public benefits for private interests where appropriate.

Forcefully requiring an individual who strictly observes the preceding clauses of the Bill to
divest him or herself of assets would therefore be unfair and undermine socio-economic

rights.

CLAUSE 48

THAT, Clause 48 of the Bill be amended by inserting the following new subclause

immediately after subclause (2)-

}T



"(2A) A reporting authority and the Commission shall not conduct concurrent
investigations over the same complaint."

Rationale: To prevent reporting authorities and the EACC from conducting concurrent
investigations that may be counterproductive.

CLAUSE 49

THAT, Clause 49 of the Bill be amended-

(a) in subclause (1) by inserting the words "or a reporting authority" immediately after
the word "Commission";

(b) bV deleting subclause (2) and substituting therefor the following new subclause-

"(2) If the Commission or a reporting authority declines to commence

investigations, the Commission or reporting authority shall inform the person

who lodged the complaint and give reasons for the decision."

Rationale: to extend the application of the Clause to include reporting authorities.

CLAUSE 50

THAT, Clause 50 of the Bill be amended by deleting subclause (l) and substituting therefor
the following new subclause-

(l) Subject to the Constitution and any written law, a public officer may be suspended
from office with full pay pending the investigation and determination of allegations
made against that officer where such suspension is considered necessary.

Rationale: To clarify that an officer suspended under the Clause shall be on full pay as the

Clause relates to suspension for investigation purposes only.

CLAUSE 51

THAT, Clause 5l be amended in subclause (l) (d) by deleting the words "Public
Prosecutions" appearing immediately after the word "Director" and substituting therefor the
words "Public Prosecutions".

Rationale: To include the proper title of the DPP as provided in the Constitution.

CLAUSE 53

THAT, Bill be amended by deleting Clause 53 and substituting therefor the following new
Clause-

Contidentiality 53. A responsible Commission, the Commission
or any person acting on their behalf shall not, unless
required by law, disclose any information that comes to
their knowledge in the performance of their duties under
this Act, unless the disclosure is in the opinion of a
responsible Commission or the Commission-

(a) essential for the purposes of carrying out of
their functions and exercising the powers conferred on
them under this Act; or
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(b) is required by any law enforcement agency,
after due process.

the sharing of information with law enforcement agencies under the
due process.

be amended in subclause (l) by deleting the words "is of'appearing
the words "if the disclosure" and substituting therefor the words "is in the".

the subclause with the phrase used in subclause (2).

be amended by deleting Clause 56 and substituting therefor the following

Reports by
reporting
entities.

56. Every reporting entity shall, within six months

after the end of the financial year, file compliance
reports with the Commission in the prescribed form.

provide for a clearer format for the submission of compliance reports to aid in
and enforcement of the conflict of interest legislation

59 of the Bill be amended by-
subclause (1);

subclause (3);

the following new subclause immediately after subclause (3)

Any criminal proceedings commenced under the provisions in the Third
proposed for repeal before the commencement of this Act shall be
),

the existing model of declarations to entities that directly supervise the

and ethics of the various categories of public officers

save the conduct of ongoing investigations and case pending before the court

under Section 42 of the Anti-Comrption and Economic Crimes Act,2003
is proposed for repeal.

ADJOURNMENT

no other business, the meeting was adjoumed at five minutes past two o'clock.



SIGNED.
L8

'..........DATE; ......r.....
GEORGE GITONGA, MP)
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - SECOND SESSION .2023

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE I49T}I SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD ON MONDAY 27rrr NOVEMBER, 2023 AT 3:00 PM AT 2ND

FLOOR COMMITTEE ROOM, CONTINENTAL HOUSE, PARLIAMENT
BUILDINGS

PRE,SENT
Members
1. Hon. Murugara George Gitonga, MP
2. Hon. Mutuse Eckomas Mwengi, OGW, MP
3. Hon. Francis Kajwang' Tom Joseph, MP
4. Hon. (Dr.) Otiende Amollo, SC, MP
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AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of Minutes
4. Clause by Clause consideration of the Conflict of Interest Bill, 2023 sponsored by

the Majority Leader Hon. Kimani Ichung'wah, MP
5. Any Other Business
6. Adjournment/ Date of the Next Meeting

MIN.NO/DC/JLACl2023l748z PRELIMINARIES

The meeting was called to order at three o'clock by the Chairperson followed by a word of
prayer from the Chairperson and thereafter Members of the Committee introduced
themselves.

It

MIN.NO/D C I JL AC 12023 I 7 49 :

The agenda was deferred.

MIN.NO/D C / JL AC 12023 I 7 50 z

CONFIRMATION OF MINUTES

ADOPTION OF THE AGENDA

r/

rl

The agenda was adopted having been proposed by Hon. Muriu Wakili Edward, MP and

seconded by Hon. Aden Daud. EBS, MP.

MIN.NO/DC|JLAC|}023|7SIz CLAUSE BY CLAUSE CONSIDERATION OF THE
CONFLICT OF INTEREST BILL, 2023

SPONSORED
BY THE MAJORITY LEADER HON. KIMANI
ICHUNG'WAH, MP

Members resolved as follows: -

Under Clause 30

THAT, Clause 30 of the Bill be amended-

(a) by inserting the following new subclause immediately after subclause (l)-
"(lA) Subsection (l) shall not apply to a member of Parliament or a county assembly

or a county assembly."

(b) in subclause (2) bV deleting paragraph (b) and substituting therefor the following new

paragraph-

(c) a reporting entity shall, within sixty days after a day on which a recusal took place,

transmit a declaration of the recusal to the Commission in the prescribed form.

Under Clause 3l

THAT, Clause 31 of the Bill be amended-

(a) by deleting subclause (1) and substituting therefor the following new subclause-
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officer shall submit to their responsible Commission a declaration of
assets and liabilities and the income, assets and liabilities of his or

children.

(4) by deleting paragraph (c)

new Clauses under Clause 31A and 318

arnended by inserting the following new Clauses immediately after Clause

3fA. (l) This section determines what body is the
responsible Commission for a public officer for the
purposes of thisAct.

(2) The committee of the National Assembly
responsible for the ethics of members is the responsible
Commission for-

(a) the Cabinet;

(b) members of the National Assembly

(c) the Director of Public Prosecutions;

(d) the secretary to the Cabinet;

(e) members of the Judicial Service
Commission;

(f) members of commissions and independent
offices specified under Chapter Fifteen of
the Constitution; and

(g) members of the Ethics and Anti-Comrption
Commission and staff of the Commission
holding the rank of Deputy Director and
above.

(3) The committee of the Senate responsible for the
ethics of members is the responsible Commission for
senators.

(a) The committee of a county assembly
responsible for the ethics of members is the responsible
Commission for-

(a) its respective county executive committee;
and

(b) members of the county assembly.

(5) The Public Service Commission is the
responsible Commission for-

(a) principal secretaries;

(b) high commissioners, ambassadors and
diplomatic and consular representatives;



No.28 of
2012.

No. l6 of
2006.

Certain

delegations

(c) public officers in respect of which it
exercises, disciplinary control ; and

(d) public officers who are officers, employees
or members of state corporations that are
public bodies.

(6) A County Public Service Board is the
responsible Commission for-

(a) public officers in respect of which it
exercises, disciplinary control; and

(b) public officers who are officers, employees
or members of county corporations and
entities that are public bodies.

(6) The Judicial Service Commission is the
responsible Commission for judges, magistrates and the
public officers in respect of which it exercises disciplinary
control.

(7) The Parliamentary Service Commission is the
responsible Commission for the public officers in respect
of which it exercises disciplinary control.

(8) The Teachers Service Commission established
under the Teachers Service Commission Act (Cap .212) is
the responsible Commission for teachers registered under
that Act.

(9) The Defence Council established under Article
241(5) of the Constitution is the responsible Commission
for members of the armed forces, within the meaning of
that Act.

(10) The National Intelligence Service Council
established under the National Intelligence Service Act,
2012 is the responsible Commission for members of the
National Intelligence Service established under that Act.

(11) The Witness Protection Advisory Board
established under the Witness Protection Act, 2006 shall be
the responsible commission for the members of the
Witness Protection Agency established under that Act.

(12) The responsible Commission for a public
officer for which no responsible Commission is otherwise
specified under this section is the commission, committee
or other body prescribed by regulation.

(13) A body that is the responsible Commission for
a public officer by virtue of exercising disciplinary control
over that public officer remains the responsible
Commission notwithstanding the delegation of any
disciplinary powers with respect to that public officer.

318. (l) Subject to subsection (2), the Public
Service Commission may, by notice in the Gazette
delegate to another person or body any of its powers and
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by Public

Service

Commission.

functions in relation to declarations of income, assets and
liabilities and enforcement of the code of conduct and with
respect to specified classes of public officers over which it
is the responsible Commission.

(2) The Public Service Commission may delegate
powers and functions only with respect to public officers
in a job group below job group'oM" or its equivalent.

ll

l.

Under Clause 33

THAT, Clause 33 of the Bill be amended-

(a) by deleting subclause (1) and substituting therefor the following new subclause-

(l) Upon receipt of the declaration made under section 31, a responsible Commission

shall analyse the declaration to ascertain-

(a) whether the declaration raises possible issues of conflict of interest; and

(b) whether on the face of it, the declaration contains any discrepancy or

inconsistency.

(b) In subclause (5) bV inserting the word "responsible" immediately after the word

"The";

(c) In subclause (6) bV deleting the word "fourteen" appearing immediately after the

word "within" and substituting therefor the word "thirty";

Under Clause 35

THAT, Clause 35 of the Bill be amended by inserting the word "responsible" immediately

after the word "The".

Rationale: To maintain the existing model of declarations to entities that directly supervise

the conduct and ethics of the various categories of public officers.

Under Clause 36

THAT, Clause 36 be amended by deleting subclause (2).

Rationale: To remove the requirement of paying criminal fines to the EACC.

Under Clause 38

THAT, the Bill be amended by deleting Clause 38.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration

of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 39

!



THAT, the Bill be amended by deleting Clause 39.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 40

THAT, the Bill be amended by deleting Clause 40.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 41

THAT, the Bill be amended by deleting Clause 4l

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 42

THAT, the Bill be amended by deleting Clause 42

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 43

THAT, the Bill be amended by deleting Clause 43.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration
of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 44

THAT, the Bill be amended by deleting Clause 44.

Rationale: The Bill has already defined what constitutes a conflict of interest and provided
adequate penal sanctions for any public officer who contravenes the provisions on declaration

,.
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of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 45

THAT, the Bill be amended by deleting Clause 45

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration

of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 46

THAT, the Bill be amended by deleting Clause 46

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration

of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 47

THAT, the Bill be amended by deleting Clause 47

Rationale: The Bill has already defined what constitutes a conflict of interest and provided

adequate penal sanctions for any public officer who contravenes the provisions on declaration

of interests and recusal, where appropriate. Forcefully requiring an individual who strictly
observes the preceding clauses of the Bill to divest him or herself of assets would therefore be

unfair.

Under Clause 48

THAT, Clause 48 of the Bill be amended by inserting the following new subclause

immediately after subclause (2)-
*(2A) A reporting authority and the Commission shall not conduct concurrent

investigations over the same complaint."

Rationale: To prevent reporting authorities and the EACC from conducting concurrent

investigations that may be counterproductive.

Under Clause 49

THAT, Clause 49 of the Bill be amended-

(a) in subclause (l) by inserting the words "or a reporting authority" immediately after

the word "Commission";

(b) by deleting subclause (2) and substituting therefbr the following new subclause-
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"(2) If the Commission or a reporting authority declines to commence
investigations, the Commission or reporting authority shall inform the person

who lodged the complaint and give reasons for the decision."

Rationale: to extend the application of the Clause to include reporting authorities.

Under Clause 50

THAT, Clause 50 of the Bill be amended by deleting subclause (1) and substituting therefor
the following new subclause-

(l) Subject to the Constitution and any written law, a public officer may be suspended
from office with full pay pending the investigation and determination of allegations
made against that officer where such suspension is considered necessary.

Rationale: To clarify that an officer suspended under the Clause shall be on full pay as the
Clause relates to suspension for investigation purposes only.

Under Clause 51

THAT, Clause 5l be amended in subclause (l) (d) by deleting the words "Public
Prosecutions" appearing immediately after the word "Director" and substituting therefor the
words "Public Prosecutions".

Rationale: To include the proper title of the DPP as provided in the Constitution.

Under Clause 53

THAT, Clause 53 of the Bill be amended by inserting the words "after due process"
immediately after the word "agency".

Rationale: To require the sharing of information with law enforcement agencies under the
clause after observing due process.

Under Clause 54

THAT, Clause 54 be amended in subclause (l) by deleting the words "is of'appearing
immediately after the words "if the disclosure" and substituting therefor the words "is in the".

Rationale: To align the subclause with the phrase used in subclause (2).

Under Clause 56

THAT, the Bill be amended by deleting Clause 56 and substituting therefor the following
new clause-

Reports by
reporting
entities.

56. Every reporting entity shall, within six months
after the end of the financial year, file compliance
reports with the Commission in the prescribed form

Rationale: To provide for a clearer format for the submission of compliance reports to aid in
the implementation and enforcement of the conflict of interest legislation.
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of the Bill be amended by-
(1 );

(3);

o'

following new subclause immediately after subclause (3)

proceedings commenced under the provisions in the Third
for repeal before the commencement of this Act shall be

C1202317522 ADJOURNMENT

business, the meeting was adjourned at twenty minutes past seven

will be held on notice

DATE
GARA GEORGE GITONGA, MP)il
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2ND FLOOR COMMITTEE ROOM, CONTINENTAL HOUSE, PARLIAMENT
BUILDINGS

I

PRESENT
Members
1. Hon. Murugara George Gitonga, MP
2. Hon. Mutuse Eckomas Mwengi, OGW, MP
3. Hon. Francis Kajwang' Tom Joseph, MP
4. Hon. (Dr.) Otiende Amollo, SC, MP
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AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes
4. Clause by Clause consideration of the Conflict of Interest Bill, 2023 sponsored by

the Majority Leader Hon. Kimani lchung'wah, MP
5. Any Other Business
6. Adjournment/ Date of the Next Meeting

MIN.NO/DC/JLACl2023l743: PRELIMINARIES

The meeting was called to order at two o'clock by the Chairperson followed by a word of
prayer from the Chairperson and thereafter Members of the Committee introduced
themselves.

MIN.NO/DC|JLAC|L023|744z CONFIRMATIONOFMINUTES

The agenda was deferred

MIN.NO/DC|JLAC|ZUZ3|74Sz ADOPTIONOFTHEAGENDA

The agenda was adopted having been proposed by Hon. Makali John Okwisia, MP and
seconded by Hon. Mogaka Stephen M, MP.
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MIN.NOiD C I JL AC 12023 I 7 46 :

SPONSORED

CLAUSE BY CLAUSE CONSIDERATION OF THE
CONFLICT OF INTEREST BILL, 2023

BY THE MAJORITY LEADER HON. KIMANI
ICHUNG'WAH, MP

Members resolved as follows: -

CLAUSE 11

THAT, the Bill be amended by deleting Clause I I

Rationale: Declaration of conflict of interest in parliamentary debate is adequately covered
under the Parliamentary Powers and Privileges Act, 2015 and the County Assemblies Powers
and Privileges Act, 2017.

CLAUSE 12

THAT, Clause 12 of the Bill be amended by inserting the following new subclause
immediately after subclause (2)-

"(3) Despite subsection (l), no proceedings shall lie against a public officer who
grants special consideration, treatment or advantage in good faith."

Rationale: To clarify that the giving of preferential treatment in good faith constitutes a

defence to a charge under the Clause.
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CLAUSE 13

THAT, Clause l3 of the Bill be amended in subclause (1) to delete the words "by the person"

appearing immediately after the words "obtained".

Rationale: For purposes of clarity. The Clause applies to misuse of official information

obtained in the course of official duty by any person.

CLAUSE 15

THAT, Clause 15 of the Bill be amended in subclause (2) by deleting the words "to the

Commission and" appearing immediately after the word "writing".

Rationale: To require a public officer who accepts an of'fer of outside employment that is not

incompatible with his or her official duties to only report that acceptance to his or her

reporting authority.

CLAUSE 16

THAT, clause l6 of the Bill be amended-

(a) in subclause (1) by deleting the opening statement and substituting therefor the

following new opening statement-

"(l) A public Officer shall not accept or request a gift or favour from a person
yTfig-".

(b) in subclause (3) bV deleting the expression ", a member of the public officer's family
or a relative of the public officer" appearing immediately after the words "public

officer".

Ratio,nale: To limit the application of the Clause on gifting and other benefits to a public

officer.

CLAUSE 18

THAT, clause l8 of the Bill be amended-

(a) in subclause (l) bV deleting the expression ", member of the public officer's family or

a relative of the public officer" appearing immediately after the words "public officer";

(b) in subclause (2) bV deleting the expression ", member of the public officer's family or

a relative of the public officer" appearing immediately after the words "public officer";

(c) in subclause (3) bV deleting the word "person" appearing immediately after the word
"A" and substituting therefor the words "public officer"'

Rationale: To limit the application of the Clause on gifting and other benefits to a public

officer.

CLAUSE 19
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THAT, Clause l9 of the Bill be amended-

(a) in subclause (l) bV deleting the words "with any" appearing immediately after the

word "services" and substituting therefor the words "with his or her";

(b) in subclause (2) bV deleting the words "with any" appearing immediately after the

word "services" and substituting therefor the words "with his or her";

Rationale: To only prohibit public officers from contracting with public bodies in which they

are employed.

CLAUSE 24

THAT, Clause 24 of the Bill be amended in subsection (2)(c) by inserting the words "subject

to the provisions of the Access to Information Act, 2016" immediately after the words

"public".

Rationale: to expressly prescribe the manner in which the Register of Conflict of Interests

should be accessible to the public in line with the Access to Information Act, 2016 with
necessary safeguards.

CLAUSE 25

THAT, Clause 25 of the Bill be amended by in subclause (1) inserting the following new
paragraph immediately after paragraph (b)-

"(c) engage in political activity that may compromise or be seen to compromise the

political neutrality of his or her office."

Rationale: to add the need for political neutrality in carrying out public duties.

CLAUSE 28

THAT, Clause 28 of the Bill be amended by deleting the word "preceding" appearing

immediately after the word "immediately" and substituting therefor the word "after".

Rationale: to clarify the prohibition on the employment activities of a public officer applies
"after" they leave the public service.

MIN. NO/DC/JL AC120231747: ADJOURNMENT

There being no other business, the meeting was adjourned at four o'clock. The next meeting
will be held on notice.

SIGNED.. ..DATE:
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AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes
4. Clause by Clause consideration of the Conflict of Interest Bill, 2023 sponsored by

the Majority Leader Hon. Kimani Ichung'wah, MP
5. Any Other Business
6. Adjournment/ Date of the Next Meeting

MIN.NO/DC/JLACl2023l738: PRELIMINARIES

The meeting was called to order at twenty minutes past ten o'clock by the Chairperson
followed by a word of prayer from the Chairperson and thereafter Members of the Committee
introduced themselves.

MIN.NO/DC|JLAC|2023/739: CONFIRMATIONOFMINUTES

The agenda was deferred.

MIN.NO/DC|JLAC|?023{7A0z ADOPTIONOFTHEAGENDA

The agenda was adopted having been proposed by Hon. Makali John Okwisia, MP and
seconded by Hon. Mogaka Stephen M, MP.

MIN.NO/DC|JLAC|?0Z3|74Iz CLAUSE BY CLAUSE CONSIDERATION OF THE
CONFLICT OF INTEREST BILL, 2023

SPONSORED
BY THE MAJORITY LEADER HON. KIMANI
ICHUNG'WAH, MP

Members resolved as follows: -

CLAUSE 6

THAT, Clause 6 of the Bill be amended by-
(a) inserting the following new paragraph immediately after paragraph ((h)-

"(ha) develop policies, standards, guidelines and promote best practices for the

management of conflict of interest."

(b) deleting paragraph (i);

Rationale:

I . To empower the EACC with an additional function with regard to conflict of interest;

2. To delete a function already provided for under section 55 of the Anti-Corruption and

Economic Crimes Act, 2003

CLAUSE 7

THAT, Clause 7 of the Bill be amended by deleting paragraph (a) and substituting therefor
the following new paragraph-
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"(a) conduct investigations on its own initiative or on a complaint made by a member

of the public;"

Rationale: To align the powers of the Commission under the Act with the provisions of
Article 252 of the Constitution.

CLAUSE 8

THAT, the Bill be amended by deleting Clause 8 and substituting therefor the following new

Clause-

uonlllct oI
interest.

8. A public officer is in conflict of interest if the
public ofticer-

(a) exercises an official duty or function to
further his or her private interests or the
private interests of another person; and

(b) fails to declare and register the interest.

Rationale: to clarify what constitutes conflict of interest as an overt act done by a public

officer to benefit of private interests.

CLAUSE 9

THAT, Clause 9 of the Bill be amended in paragraph (b) by inserting the words "to the

reporting authority or Commission and comply with any directions to avoid the conflict"
immediately after the word "officer".

Rationale: To identify the entity to which a public officer is required to report any conflict
that arises during the discharge of his or her duties.

CLAUSE 10

THAT, Clause l0 of the Bill be amended in paragraph (1) by deleting the words "or
reasonably ought to know" appearing immediately after the word "knows".

Rationale: To clarify that the state of mind applicable to the offence of "conflict of interest in

decision-making" is first-hand knowledge by a public officer that a decision shall place them

in a position of conflict of interest. The deletion avoids speculative victimization of public

officers.

MIN. NO/DC/JL ACl2023l742z ADJOURNMENT

There being no other business, the meeting was adjourned at thirty minutes past twelve
o'clock. The next meeting will be held on notice.

SIGNED:
DATE: .....

l.

(CH N GARA GEORGE GITONGA, MP)
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AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of Minutes
4. Clause by Clause consideration of the Conflict of Interest Bill, 2023 sponsored by the

Majority Leader Hon. Kimani Ichung'wah, MP
5. Any Other Business
6. Adjournment/ Date of the Next Meeting

MIN.NO/DC/JLAC/202317332 PRELIMINARIES

The meeting was called to order at twenty minutes past ten o'clock by the Chairperson followed
by a word of prayer from the Chairperson and thereafter Members of the Committee introduced
themselves.

MIN.NO/D C I JL AC 12023 I 7 3 4 z

The agenda was deferred.

MIN.NO/D C I JL AC 12023 I 7 35 z

CONFIRMATION OF MINUTES

ADOPTION OF THE AGENDA

.t)

al
The agenda was adopted having been proposed by Hon. Makali John Okwisia, MP and seconded
by Hon. Aden Daud. EBS, MP.

MIN.NO/DC|JLAC|2023|736I CLAUSE BY CLAUSE CONSIDERATION OF THE
CONFLICT OF INTEREST BILL, 2023 SPONSORED

BY
THE MAJORITY LEADER HON. KIMANI
ICHUNG'WAH, MP

Members resolved as follows: -

CLAUSE 1

THAT, Clause I of the Bill be amended by deleting the words "and shall come into force on

such date as the Attorney-General may, by notice in the Gazette, appoint".

Rationale: To align the commencement of the Act with the provisions of Article 116 of the

Constitution.

CLAUSE 2

THAT, Clause 2 of the Bill be amended-

(a) by inserting the following new definition in proper alphabetical sequence-

l
t



"conflict of interest" means a conflict between the public duty and private interests of a
public official, in which the public official has private capacity interests that could

improperly influence the performance of his official duties and responsibilities;

(b) bV deleting the definition "family";

(c) by deleting the definition "unexplained asset" and substituting therefor the following new

definition-

"unexplained asset" means an asset of a person whose value is disproportionate to

his or her known sources of income at or around that time and for which there is

no satisfactory explanation.

(d) by deleting the definition "public officer" and substituting therefor the following new

definition-

"public officer" has the meaning assigned to it by Article 260 of the Constitution

(e) by deleting the definition "relative";

Rationale: To amend the definitions for purposes of uniformity, clarity and alignment with the

provisions of the Constitution and existing laws.

CLAUSE 3

THAT Clause 3 of the Bill be amended in subclause (2) by-
(a) deleting paragraph (c) and substituting therefor the following new paragraph-

"(c) enhance integrity of public office and public confidence in the delivery of public

services;

(b) inserting the following new paragraphs after paragraph (e)-
"(f) enhance accountability to the public for decisions and actions by public

officers in execution of their duties;

(g) promote selfless service by public officers based solely on the public interest;"

Rationale: For purposes of clarity and alignment of the objects of the Bill with the provisions of
Articles 73 and 75 of the Constitution.

CLAUSE 5

THAT, Clause 5 of the Bill be amended by inserting the words "reporting authorities and"

immediately after the word "by";

Rationale: To allow reporting authorities that are responsible for public officers to administer

the provisions of the Bill.

?.
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MIN. NO/DC/JLAC|2023|737: ADJOURNMENT

There being no other business, the meeting was adjourned at thirfy minutes past twelve o'clock.
The next meeting will be held on notice.

SIGNED: .....
(CHAIRPE GEORGE GITONGA, MP)
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REPUBLIC OF KENYA
PARLIAMENT

.t

Hon. Dr. Otiende Amollo, S.C., E.B.S., MP.
Litt. D, LL. M, LL.B, CPM, Dip. Law

Rarieda Constituency

Parliament
Tel: +254 2221
P O. Box 4l - 00100
Nairobi,

Tel: +254 20 271601236
Mobile: +254 722 204 778

Fax +254 202716017
Email: otiendeamolloPyaho o.com

a

21st November, 2023

To,

Rt. HO . (Dr.) Moses M. Wetangula, EGH, MP,

I

Speakefi
i

of the National AssemblY,

Parlia Buildings,

'Delivered by Hond'

Dear SpaaQot

LICT OF TBI 3

Kind receive greetings from the good peopte of Rarieda and mysetf as their etected

ntative.

Hon. , I have had the occasion to read and consider the aforestated Bitt, which

has saited through the first and second reading, and is now due for committal

Committee of the Whote House any time.

NAI
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a REPUBLIC OF KE,NYA
PARLIAMENT

t

Hon. Dr. Otiende Amollo
Litr. D, LL. M, LL.B, CPM

Rarieda Constituency

, S.C., E.B.S., MP.
Dip. Law

Parliamenr Buildings
Tel: +254 20 2221291
P O. Box 41842 - 00100
Nairobi, Kenya

Tel: +254 20 271601236
Mobile: +254722204778

Fax: +254 202716017
Email : otiendeamolloPyahoo.com

ke

ng

fundamentatty unconstitutionat, unnecessary and unimptementabte' Leaving out other

issues, the same is unconstitutionat on the fottowing grounds;

1. White the Titte of the Bitt refers to "Conftict of lnterest" and Ctause 3 states that

it is intended to address oNLY " management of Conftict of lnterest", the Bitt

goes FAR BEYOND Conftict of lnterest to address;

o Forfeiture of Assets (Ct'6)

o Dectaration of income (Ct'31)

o Divestiture ( Ct. 38)

o Trusts ( Ct. 40)

o Recusat orders (Ct. 45), inter alia

ltveststhefunctionofrecoveringundeclaredorunexplainedaSSetSonEACC

without corretating this to the jurisdiction of the Asset Recovery Agency'

7. The Bitt refers to ,,conftict of lnterest", yet the Bit[ covers areas generatty of

Ethics & lntegrity. ln seeking to appropriate ethical conduct of pubtic officers for

regutation oNLY by the Ethics & Anti-corruption commission(ctause 5),the Bitt

seeks to oust the constitutional jurisdiction of the courts, Partiament and other

Constitutionat Commissions ( Judiciat Service Commission, Pubtic Service

Commission, Partiamentary service commission, commission on Administrative

Justice and others)

7
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3. CtaUSe Z dgtineS a "PUDtlC UTTICBf lll Lsllll) urrELLty \-L'rrLrqvrlLvry

definition in Articte 260 of the constitution, and extends the definition to

VotunteerS, ConSuttants, or perSOnS WhO render "government SerViCeS"' which

term is atso undefined.

ln accordance with A.1 of the constitution and the doctrine of separation of

Powers, Partiament enacted the Powers & Priviteges Act, to regutate the

question of Conftict of lnterest in Partiament. Additionatty, Partiament atso

devetoped Standing Orders to guide this question in Parliament'

Ctause 11 of the Bitt unconstitutionatty yokes this jurisdiction from the Powers &

Priviteges committee and Partiament, and vests it on Ethics And Anti -corruption

Commission (EACC); a body outside of Partiament'

The same effect fatts on Judiciary, from the Judiciat Service Commission to EACC,

per ctause 5.This is an unconstitutional usurpation of power

5. Additionatty, the Bitt is discriminatory. white it is supposed to appty to atl Pubtic

officers, it unfairty and discriminatority focuses on Members of Partiament and

County Assembties in Ctause l l.Nowhere does it mention the Presidency, Cabinet

Secretaries, PrincipaI Secretaries, Attorney Generat, Judges, Ambassadors or any

others. This is an unfair targeting of MPS'

3
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REPUBLIC OF KENYA
I,AITLIAMEN-I'

Ffon. Dr. Otiende Amollo, S.C., E.B.S., MP.
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Tel: +254 20 271601236
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Fax: +254 202716017
Email : otiendeamollo@yahoo. com

rarieda@parliament. go.keNairobi, Ken

t?

6. Ctause 16 goes beyond the "Pubtic officer" to bring in "Members of famity" and

,.retatives" in the African context of usage. lnsofar as the ctause creates an

offence for actions/omissions not done by the pubtic officer (No mens reo and

octus reus), or seeks to punish persons (retatives) not themsetves Pubtic officers

Kindty note that the prescribed sentence is Ksh.4,000,000 or Ten Years(Ct 52)'

The ctause is unconstitutionat.

7. Ctause 12 seeks to criminatize ANY conduct, even in Good faith, and NoT

inftuenced by corruption or inducement, As LONG As it's not provided for in law

or poticy! Acts of favouring the otd, itl or Persons With Disabitities during voting;

prioritizing women and chitdren in Food Distribution, and like conduct ,not

expressty provided for in any Law or Poticy, woutd then amount to "special

Consideration" as to be an offence. This is not onty moratty wrong' but

contradicts Constitutionat requirements of Criminal Law, requiring l(ons reo

(wrongfut intention) and octus reus (wrongfut act itsetf).

8. Ctause 11(z\woutd atso impinge on A.94 (5) of the constitution. The lmptication

of the ctause is no MP can participate in any legistation or poticy discussion on

issues of MPs sataries & benefits, pensions, loans &grants or matters NG'

CDF/NGAAF. Who then, woutd debate and pass any law in respect of these

matters?
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9. The Bitt, which can onty fatt under A.80 of the Constitution, is contemptated to

prescribe additionat penatties, in addition to the prescriptions in A.75. To the

extent that A.75 onty prescribes disciptinary measures, inctuding removal from

office and being barred from hotding office, additionat prescriptions can onty be

DlsclpLlNARy not CRIMINAL! Ctause 52, which prescribes criminat penatty of

Ksh.4, 000,000/= or Ten Years for Conftict of lnterest is therefore

Unconstitutionat.

10.Ctause 31 requires a pubtic Officer to dectare the income, assets and liabitities

of himsetf, his spouse(s) and dependent chitdren! Other than constituting a

breach of A.31 on the right to privacy, it atso infringes A.35 by making pubtic

private information not necessary for exercise or protection of any right (A.35

(1) (b).

11. Further, the artificial restriction to access this information proposed under

ctause 34(1) & (9) then infringes on A.35 (1)(a), as the information witl now be

hetd by the state and any citizen is entitted to it without let or hindrance.

12. Ctause 32 (4) proposes to impose a duty to fitt and submit a dectaration retating

to financiat affairs .,Within Thirty Days after ceasing to be a Pubtic officer "This

is ctearty unconstitutional and amounts to bondage and servitude (A.30).Once

you cease being a Pubtic Officer, the law cannot impose an obtigation on you

that property betongs to Pubtic Officers!
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at

same are improper for the fottowing reasons

a) A.l7 of the Constitution ONLY restricts Futt-Time STATE Officers from engaging

in any other gainfut emptoyment. The Bitt purports to extend this restriction to

ALL PUBLIC OFFICERS, lnctuding Part -time, votunteers and Consuttants. This is

unconscionabte. lt is atso impractical because there are Commissions and

positions in which persons serve on secondment from their emptoyers!

b) The divestiture Ctause refers to att Pubtic Officers, and makes no exception of

etected Officiats (President, Governors, Members of Partiament, and Speakers &

Members of County Assembties). A btanket Ctause that imposes an obtigation to

setl or entrust your professional and business engagements even where they are

not in Conftict with your rote as an etected member is onerous, unfair and

discriminatorY.

14. Ctause 36(2) imposes an obtigation on any reporting authority who faits to submit

any information to pay a FINE of ksh.3, 000,000/= to EACC! imposition of fines is

a Judiciat Function which cannot be exercised by EACC! And that, away from the

amount, which witt stitt be borne by the taxpayer!

6
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PARLIAMENT

Dn Otiende Amollo, S.C., E.B.S., MP.
Litt. D, LL. M, LL.B, CPM, Dip. Law

Rarieda Constituency

+

Tel: +254 20 271601256
Mobile: +254722204778

Fax: +254202716017
P o. Email:

,'50 then attows suspension of any state or Pubtlc Officer pendlng

t Slnce it does not state WHO is to do the suspension, it fottows lt
EACC under Ctause 5l The EACC, itsetf undertaking the investigation,

r given authority to suspend; thus being a Judge in their own Cause.

the Ctause does not exempt State Offlcers whose tenure is protected or

officiats (President, Governors, ffiS), whose mode of removat is

by the Constitution. The entire Ctause ls thus Unconstitutionatl

Speaker, I betieve I have demonstrated by the a foregoing ,that the

Bitt 2023, is so fundamentatty ftawed from a constitutionat prism,

not be consldered by the Committee of the Whote House. I therefore urge

its recatl and suspension from further debate, for a futt and proper

7
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Hon. Dr. Otiende Amollo
Litr. D, LL. M, LL.B, CPM,
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I huribty submit.

ithfutty,

HON

ME vtpER

t

ar

cc

FOR RARIEDA.

1, HON. KIMANI ICHUNGWA,

i MeMgen FoR KIKUYU coNSTITUENcY &
l

LEADER OF MAJORITY, NATIONAL ASSEMBLY.

HON. JAMES OPIYO WANDAYI,

MEMBER FOR UGUNJA,

LEADER OF MINORIry, NATIONAL ASSEMBLY.

t. HoN. GEoRGE GIToNGA MURUGARA,

MEMBER FOR THARAKA CONSTIYUENCY &

l

I

2l
I

i

l

i

3
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To,

Rt. Hon. (Dr.) Moses M. Wetang'ula, EGH, Mp,

Speaker of the NationalAssembly,

Parliament Buildings,

NAIROBI. , -

Tel: +254 20 27160t236
Mobile: +254 722 204 778

Fax: +254 202716017
Email: otiendeamoll com

21't November,2023

'Delivered by Hand'

.{'
a

Dear Koz, \Qeatoo-,
RE: PROPOSAL FOR ENACTAAENT OF CONFLICT OF INTEREST BILL. 2023 AND
REPEAL OF THE PUBLIC OFFICER ACT. 2OO 3

Honourabte Speaker, I am writing to propose detetion of the fottowing Ctauses
of the Conflict of lnterest Bill, 2023 (hereinafter referred to as 'the Bitl'), as it
proceeds to its Third (3rd) Reading at the NationatAssembty:

1- Short titte and commencement - Delete
2- lnterpretation - Delete
3- Objects of the Act- Delete
4- Apptication of this,Act- Delete
5- Administration of this Act- Delete
6- Functions of the Commission- Delete
7- Powers of the Commission- Delete NAI'IONAI- ASS EMBT](

A1'IO RECIIVED
R

A$*,U IViE i,yLCEI\/i:
2 2 Nov ?oi; slrtiA l(Uil's 0 l;l:lcE

D
..i.,(

a x
p. q. f3ox 4 r842, NAIROB''



8- Conftict of lnterest- Delete
9- Obtigation to avoid Conftict of lnterest' Delete
10-Conftict of interest in Decision-making- Detete
1 1- Participation in proceedings before Partiament or County Asser"nbty' Delete
'i 2- PreferentiaI treatment- Delete
13-Misuse of Official, lnformation- Delete
14- Undue lnftuence- Delete
15-Offers of outside emptoyment- Delete
'16-Gifts and other benefits- Delete
17-Register of Gifts- Delete
1 B- Comptimentary treatment- Delete
19-Contracts with pubtic entities prohibited- Delete
20-Acquisition of interest in partnerships and private companies- Delete
21 - Conftict in recruitment- Delete
22-Cottusion by publ,ic officers to conceal Conftict of lnterest- Delete
23- Restricted gainfuI emptoymertt- Delete
24- Register of conftict of interest- Delete
25- PotiticaI neutratity' Delete
26-Public cotlections- Delete
27- Prolribitions after teaving office' Delete
28-Prohibition against representing peopte before reporting errtities- Detete
29-Exemption of former public officers- Delete
30- Duty to recuse- Delete
31-Dectaration cf income, assets and tiabititie:; by pubtic offir:ers- Delete
32- Timetirre: ior dectarations- Delete
33- Cl aritications- Delete
34-Access to dectarations- Delete
35- Retention of information' Delete
36-Faiture to sr,:bnrit information- Delete
37- Fatse information- Delete
38- Divestiture - Delete
39-Methods of divestntent- Delete
40- Btind trust requirements' Delete
41-Confirmation of btind trust or sate- Deiete
42- Confidentiatity of divestment- Delete
43-Assets give,n as security- Delete
44-Assets of ntinimat vatue- Delete
45- Comprliance orders- Delete
46-Report orr comptiance with orders of the Commission- Delete
47- Pubtication cf administrative meclranisms' Delete
48-Lodging of comptaints and inveStigations' Delete
49-Right to dectine commencement of investigations- Delete
50-Temporary vacation of office- Delete
51 - Recommenciations of the Commission' Delete
52- Generat penatty- Delete.
53- Confioentiatity- Delete
54- Protectjon of persons rndking disctosure- Delete

i
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55- Protection from tiabitity' Delete

56-Reports by reporting entities' Delete

57-Regutations - Delete
58-Repeat ofAct No. 4 of 2003- Delete

59- Transitionat provisions- Delete
60- Consequentiat amendments' Delete

Bitt in its entirety is unnecessary, unconstitutionat and unimptementabte'

[e Speaker, I kindty request Your suPPort in facititating the Presentation

nd discussion of these ProPosed amendments during the 3rd Reading of the Bitt. I

prepared to provide detailed exptana tions and justificatio ns for deletion of each

the above-stated Ctauses.

thank you and assure you of my highest regards'

ncerety,

. (DR) OTIENDE AMOLLO, SC, EBS, MP

EDA CONSTITUENCY.

cc Mr. Samuel Njoroge

Clerk of the NationalAssemblY
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Delete sub clauses (2) ancl (3)

del rvery and increase access

costs.

Tmnsparent working

schedules could be createcl

to allorv fbr increasecl

acccss lo carc.

There is no clear

justification as to why a

public ofTicer would have to

seek permission to perfonrr

other engagements rvithin

their qualifi cations and

training and while off duty

and not in any corrflict with

usual work schedules.

Public officer ectrnomic

elupoweflnent should not be

limited by statute.

Risk of desertion and

fleeing of public serv,ice in
pursuit of private protit

which ma1,bc morc

rervarding than public

sen,ice.
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ETHICS AND ANTI.CORRUPTION COMMISSION
INTEGRITY CENTRE (Jakaya Kikwete/Valley Road Junction) P.O. Box 61130 - 00200, NAIROBI, Kenya

TEL.: 254 (020) 4997000, MOBILE: 0709 781000; 0730 997000
FAX: 254 (020) 2240954 EMAILi e.o.ecj3llnlegrr-ty.gO,Be WEBSTTE: yylyw,"c.aacgA](e

When replying please quote

Our Ref: EACC.7I10 l6 (\78)
D$&1

(d* bt+e
Mr. Samuel Njoroge
Clerk of the National Assembly
Main Parliament Buildings
P O Box 4L842 - 00100
NAIROBI

i A;J;iI;TffiLT;i';\-/"Il RFCEtT/fi,
*\glr+t,, 

'ri,ri,,

l5thAugust 2023

ii; ::)t ?lnr:'s ,-,0 u',,

" ,, ,- tt,t:< 41F.42.

tt

Attn; Mr. Peter Chemweno/Jeremiah Ndombi, MBS

Dear

RE: SUBI4ISSION OF ADDITIONAL MEMORANDUM ON THE DRAFT CONFLICT OF
INTEREST BrLL, 2423

Reference is made to our letter Ref: EACCILIL3 VOL lI (L27) dated 27th June 2O23 and the
attaChed Memorandum on the Draft Conflict of Interest Bill, 2023. Please also refer to the
appearance by the Conrmission and other stakeholders before the National Assembly Departmental
Cornmittee on lustice and Legal Affairs (ILAC) on 29th June 2023 and Bth August 2023
respectively,, when the Committee received extensive submissions from stakeholders on the Bill.

Pursuant to the directions given by the JLAC at the stakeholder meeting held at the Safari Park Hotel
on 8th August 2023, the Commission hereby submits an additional Memorandum to specifically
address the issues that were agreed upon in the meeting. These are as follows: -

1. Provide a background and justification for the proposed law and management of conflict of
interest;

2. The effect or inrplication of repealing the Public Officer Ethics Act as proposed in section 58

of the Conflict of Interest Bill;

3. Analyse and provide a commentary on the responses by the office of the Attorney General
to the issues raised by stakeholders concerning the Bill during the stakeholder meeting held
on 29th June 2023;

4. Respond to the additional issues of interest that came up during the stakeholder meeting
held on Bth August 2023; and

5. Propose a suitable recommendation by the JLAC on the Gonflict oF-;fi',16;*tniiHih;:its

,rr\
2 3 AU6 2023
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to the whole House

Tuangamize Ufisadi, Tuijenge Kenya

rr.lctr,iall ni [1.:i:i rirn' r,,i,
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The Commission hereby submits an additional Memorandum covering the aborre lHed areas, for
fufther consideration by the Committee (attachment). A soft copy of the Mernorendum and the
Appendix shall be emailed as directed.

Further, the Commission requests to be invited to participate in any other firture $bkeholder
meetings on the Conflict of Interest Bill.

'{i
,\

Yours 6t n

TWALIB M BARA& CBS

Encls.

ry

i

I

Tuangamize UfisadL Tuuenge Kenya
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I ADDI'I'IONAL l\lINIOItANDtI]l BY T'I{E Iil'IIICS An-D ANTI-COI(RUPI'lON
COi\ti\llSSlON TO'l'llli NATIONAI T\SSENIIILY DIiPAIL:l-NIENl'AL CON{i\Il1'1'EE ON
JUSI'lCE AND l-liGi\L AI"FAIITS ON "l'HIi I)ItAIII'CONF-LICl'OF INI'EItIiS'f BILI .

2023

I. IN'I'ITODUCI'ION

Tlris is tttt r\tlclitioturl Mcrnoranrlurn on thc Drafi C'onflict ollnteresl []ill. subnrrttcrl by the [:thics
and Anti-Con'upti()lr ('onrnrissiorr to tlrc [)epartrrrcnlal Cournrittec ol'thc National AsscnrbIy'ort
.lusticc and Lcgal .\llairs (.lLA('). "l-hc Bill. s1:onsorcrl b1'the Lcaclcr ol'i\4ajority in rhc National
Asserrtbll'. is belbrc thc' Comnrittc'c Ibr cousideratiou and rcporting to thc House. 

-l'lrc atlditional
i\4ertronrnrlunr is subnrittccl in liglrt ol't\\'o stakcholcler cousultativc urcctirrgs held bl,thc.l l-AC on
?9'r'.lunc 202i antl Srl' August 2023 rcspectivcll'. *'hcn the C'ournrittee receircd cxterlsivc
subntissiotts by stakclroltlers on the Bill.'l'lris Aclditional Mcnroranclur:r aclctresses tlrc issues that
arosc clut'ing lhe stt[rrttissiotts itncl eusuing lllcnar_v rliscussir.rrrs clurirrg thc trvo rricctillgs.

Spccilicnlll'. the N'lcurolartclurn proviclc a backgrouncl aucljustilication lbr thc prollrrscd Ian'otr
rnarlagcnrent of corrllict ol'irrtcrest. arirl anall'ses thc elll'ct rrr inrlllication ol'repcalin-rl the I'ublic
Olliccr Ethics Acl as llxrposccl in .sccLiou 58 ofthc Corr['lict ol'Intcresl Bill. It analyzes ancl ploviclcs
a conlnrclltarl'on tltc rcsponscs by thc ril'llce ol'thc At(orney Gcncral [o thc issr.rcs raisecl lry
stakchoklcrs conccr-ning tlrc Bill duling thc stal<cholclur rlccting hclcl on 29'l'Junc. 201-1. and also
responcls to the adclitional issrrcs ol'intcrcst that canrc u1l cluring thc stakcholclcr nrccting hslc[ ort
Stl'r\ugust 2021. Firrallr'. it proposcs a rccorlnrentlation b1'thc ll-AC rrn thc- Conllict ol-lnterest
Bill iu its Rcport to thc rvhole Ilousc.

2. IlACliGROtJr*l) i\ND .lUSl'lFl(lA'l'lON FOII'l'llli CONFLIC:'l'OIr IN'l'IiItl'.S'l'BILL
\,lanagcrttcnl ol'crrnl'l icl ol'intc-r'r:-st. csllccinllv in thc llublic scn'icc. has hcctr \\'anting. Personal
conl'l ict.lcc()unls lirr rr htrgc prr'rportion ol'c:ornrption. crconornic crirrrc urrtl unctltical c()r'l(lucl cases

etrcot.urlcrc(l in thc c()ru'sc ol'crercisirrg tlrc Cr:rrrrnrissiorr rnanclate. lt u'as in tltebncktlrolt ol'lhcsc
conccrnr! tlral. cluring the National Anti-C'on'ulrliou C'onlcrence hc-ld at []onras oll(cnya on tltc 2ircl
anrl 2-lth [:cbruarl'f(119, conccm on thc l]l'evalencc ol'cotrflict ol'illtcrcst by public ol'lrcers itt
Kenl'a rras crtensivcl5r cliscussecl. aucl Attornct'Ccnclal s'as clirec:tctl to clcvclop a Conl)ict ol'
lntcrcst Bill. Pursr,rant t() this ctircctivc a lcclutical Conrnrittcc rvas constitutc<l crrr \'larch 2019.
cornpt'ising ol'rc1:r'cscrrtalivcs lirrnr thc ()fllcc o1'thc Attorncl,Cir:ncral ancl Dcpartnrcrrt ol'.lusticc.
Etltics aurl Anti-Cc)ll'ul)ti()n C'onrnrissiun (t:ACC). Parlianrcnt. Publie Scrvice Conrrlission. I(cnr,a
Lau'I(elirrnr Comrnission(KLRC). Ol'ljcc ol'thc Dirccttr of Public l)r'crsccutiorr(ODl'}P) arrd

Executivc Ol'l ree of'tlrc l)r'csiclcnt.
-[hc lirlltruins al'c- srrrnc rrl'thc- kci'r:onsi(lcroti(]ns that irtlitntrccl tltc ttcctl f or a tlcclicatc<l lau ott
nlallagcnrcnt rt[' con[lict ol' inlcru-st in the coutrtr'1'-

.l) \''ulious pnrr isiorrs ol'the lau' trrr conllic( ol'irrturcst irr Ilrc: cxistirtg lal lt'c sealtct'ccl irt

various stalutcs. uncl lail to pror,itlc a li-anrervork tlrroush *'hieh conllict ol'intcrcst can bc
contprchcnsivclr,uranaged in a cohcrcnt anrl coorclinate(l l]u.umcr. Tlre Bill ptrrposr--s a

hannouizcil ancl coortlinatcd policr'. lcgal :urcl instilLrtioual ll"lrrrcs'ot'k Ior the nranilsen]ent
ol' r.:onfl ict ()l' intcrcst ilt Iicnva:

b) l'hc Bill euhanccs thc uranagcnlent fl'anlervork. [r1, introclucirtg aclditicrual stratcgics lirr'
nriuli.lgcrneul ol'conflict. rvhiclr arc not currentll'cntrcllchc(l irr tltc cxisting lau'. Ntltalrle at'c

,

'!l
I

1l'
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the conrpliance ntcasures ploposed in Part IV ol'the Bill. inclurcling clirestitttrc of private

interests upon appointnlent:

c) Existing inaclecluacies and rvcaknesses on entbrccrnent of conl'lict ol'intct'cst b1' responsible
crlmnrissions cstablishccl uncler thc POEA. c'spccially' takin-s into accouttt that lnany llublic
o{'[rces c.srablisherl r.rndcr'thc Constitution in 2010 clo not have a clesignatcd rcs;ronsilllc
crlrtrnrission to aclminister lcqtrircnrcrtts uncler the Act:

d) Thcre is nescl to cnsurc that the lcgal li'arneu'olk in placc on nlanagemcnt ol'conllict ol'
intcrcsl accorrls rvith tlrc rccluilcurents in Arricle 7 olthe Unitecl Naticltts Convcntion agaittst

Corrulltittn, rr'[rich rccprilcs Statcr Parlics to cntleavol to aclol'rt. utaitttaitt and strengthctt
s)'stenls that l)r'oll1otc transpat'enc!' aucl pt'cvcnt contlict o['intct'cst;

c) Developrnetrt Parlncrs htrvc {i'onr tirrre to timc pointccl out that tlte Kenyan systcnrs lor
n)altallcrrlent ot' conflict o[' intercst ancl tlnaucial disclosures lbr accountability and

transparcncv in public sc.r'r'icc rc-cluirc strengthening. Spccificerlly,. the IN4F has hailcd thc
Conflict o{'Intcrcst Bill as a lanclnrark clevelopment torvarcls the right clirection. ancl ltas trcctr
lbllou ing u1l on ils tlcvcloprne-ttt ancl ltroglsss tou'al'ds cnactn"rcnt:

l) A stucly ol'otlrcr jurisclictions u'hich have lhilly w'ell cstalrlishccl mcchanistrrs to matlase
conllicts rrl'irrtcrcst in public selvicc shou' that such countries ltat c acloptcd a contprchensivc
s1l'atcg)'. u-hich has bccn borlou'cd in cler cloping thc Conlliot o1'lntc'rcst Bill. This is cviclcnt
in countrics such as Flance. Unitccl I{ingclom. Gerurany. Belgiuur. Finland, Romania.
Canarla. []nitccl Statcs. arrcl Croatiar:

The Bill has gonc through a rigorous ch'aliing proccss. involr ing urauy stakcholdcrs includin-q thc
PS('. l'hc Drafi u'as also suLr-jecterl to strrkclrolclcr validatiorr in a lrvo-clav eret'cisc at the l\en),atta
lutcnrational (lcrnvcntion C'cntrc on r[i'l'rncl fgrl'Novcnrtrcr.20 l(). -l'he BiIl rvas also cotrsiclercd
ancl apl.lloverl trl,tlrc C'abinct prior tt: cor.nnrittal to the Nalional Asscmbly'.

3. Ii\{PLIC.ATION ON RIiPtrAL OF'I'IIE PUBLIC] OFFICEIT E'I'IIICS AC'I',2OO3

Scction 58 o1' the Conllict ol' lntcrcst Bill sceks to rcpeal thc I'uhlic Olljcer Ethics Act. 200i
(POEA). A nuurbcr ol'stakeholders havc raisecl ii concerlr that rcpcaliug POEA,'rill hal'c nega(ivc
clltcts. lssucs nrisecl inclucle thc c{isbanclrncnt o[' r'esportsitlle Courtrrissions cstablished untlet
section i of POE.A, l'a1c o1'the ('ocles ol'Ethics cstablishecl in Part ll of POEA. aucl u,hether tlrc
Er\CC has capacitl- to atlnrinister tlcc:laralions r)lir-rc.rnrc. asscl.s ancl liabilitics tirr the cntire llublic
scn'icc. I'hcse corlcclrs arq addl'cssctl as krllc,u's-

a) J'lrc Constitutiou ol'I(cny'a, 20 I 0 providcs an elitlroratc ll'unrcrvork lbr regul;rting behaviours
of putrlic olllcials. Chaptcr Six of'tlre C'onstitution 2()10 arrd [,eadership and lntegrity Act.
I'art ll o['lhe Act lays an claboratc Iranrerv'olk lirr codcs o1'' conduct. Sec,tion 6(3) ol'Ll,A
provicle:s that (3)unless othcrrvise proviclccl in this r\ct, the prcrvisions ol'tlrc Putrlic Ol'flccr
Ethics ,'\ut (Nrr. { ol'2()(}i) shall [irr.nr pitrl ol'this ('oclc. Scction (r(4)o[ [-lr\ ptrrviclcs tlrut il'
an1, pror,isiou ot'the .,\ct is in contlict u'ith tlre I'ublic Of flcel Ethics Act. 1003. then LIA
shall 1trc.r'ail. Bl,clint crl'1hc saicl plovisions. thc coclcs o['concluct unclcr POEA are dceutecl

as part of thc LIA:

lr) A recon.rurcnclation lras also [:een uracle to revisc scction 5ti ot'the Conf]ict ol'Intet'est I]illto
provicle a saring clausc l"or thc Cloclc's olconduct so that it rcarls as lirllou's-

-t8. r1l 7'hr Prrhlic O/fic'ct' Ethic.s ;lc:r, 2003 i.r rt:1tc'ulccl.

2lt't,'
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stuttdittg the repeolo/'thc Puhlic O.fficar Etltics Act, utty'Code of Comluct tuul
estuhlished h),un qttit.t,irt ctccortlunt,e with Part ll al'the repealed Act shall bc

lo remuin in./orce in respect o/'the public'ofiicers.lbr whic'h it :lllas estuhlishcd.

enqcted in 2003, and has never been reviewed to be aligned with the Constitution

other main provision under the POEA is declaration of inconre. assets and
which the Bill proposes to transl'er to the EACC. Financial disclosures by public
accountability arrd transparency is one of the tools to nranage conflict of interest,

going by best practice frorn otherjurisdictions, declaration of income. assets
itics should be provided for in the Conflict of Intercst Bill. As such, nothing will
repealing the POEA and rctoining tlrc LIA with neccssary arrrendments. In tenns

that should adntinister the declarations of incolne, assets and liabilities, it is
that. either-

EACC as the entity implenrenting the Act beconres the centrsl repository for all
and public ofticers: or

CC adrninisters the requirements in respect of State oihcers, while thc other
responsible conrmissions retain the nrandate in respect of the officers that they are
established.

ll proposes establishment of procedures and mechanisms for inrplernentation of the
uncler the proposed lau,, including online subrnission of declarations. In

the Bill proposes that EACC rvill havc power to delegate some of the functions and
to an entity. Thcse measures rvill adequately address any capacity constraints that
sc during implenrentation:

ill proposes dcvelopment ol'subsidiary lcgislation in the fonrr of regulations and other
trative procedures and mecharrisnrs fbr implementation of the law, which will
some of the conccrns raise<l by stakeholclers.

IS AND RESPONSE ON THE SUBMISSIONS BY STAKEHOLDERS

reitemtes the proposecl amendments to the Bill forrvarded under covcr of letter Ref:
VOL.II (127) dated 27rh Junc, 2023. The Commission has also anallzed the
made by various stakeholdcrs on ll'le Bill, as rvell as the comprchensive responses

thc Officc of the Attomey Gcneral on each of thc issues. Attached [o this Mernorandum
is a sumnrary of the responses aclopted by the Hon. Attomey Gencral on cach of the
by the stakeholders. and thc position of EACC vrs-ri-r,n thc response by the Hon

uttached)

ED RECOMI\{ENDATION BY JLAC TO THE HOUSE

account the totality of lhe subnrissions made by the stakeholders and the subsequent
ons on the Conflict of lnterest Bill. the EACC proposes that the prnposed

s. rvhich are agreeable to the Comrnittec and other stakeholders, be incorporatcd in thc
uently. in its report to the House. JLAC should recomrrrend-

at the Conflict of Interest Bill, 2023 be read u sccotttl ttnrc with omettdments"
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- REPUBLIC OF KENYA

OFFICB OF TTIE ATTORNEY.GENERAL
&

DEPART'MENT OF JUSTICE

a

Our Ref: DO)lLlM/2/t6BA/OL I 2nd August, ?-023

Mr. Samuel Njoroge
Clerk of the National Assembly
Parliament Building
NAIROBI.

RE: THE CONFLICT OF INTEREST BILL,2023

We refer to tlre above-captioned subject matter and our appearance before tlre
Departmental Comnrittee on Justice and Legal Affairs on the 27b of )u|y,2023.

The Committee informed our delegation that stakeholders had submitted proposed

amendments to the Conflict of lnterest Bill and requested for our comments on the

proposed amendments.

We have reviewed the proposed amendments and submit our comments in the matrix

atached hereto for your kind consideration.

We thank you once again for your continued support

HON
so RAL

Copy to: Hon. J.B.N. Muturi, E.C.H.
ATTORN EY CENERAL
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