THE CROPS (HORTICULTURAL CROPS) REGULATIONS, 2020

TABLE OF CONTENTS

FOLIO. 1. THE CROPS (HORTICULTURAL tk%)déh{].mibws 2020

i LIBRAR\ i

FOLIO. 2. EXPLANATORY MEMORANDUM

eV T TN
FOLIO. 3. REGULATORY IMPACT STATEMENT  FAR SARLIAME ;\\
OF KENYA

LIBRARY

FOLIO. 4. REGULATORY IMPACT ANALYSIS REPORT

FOLIO. 5. THE KENYA GAZETTE AND NEWSPAPER ADVERT

-~

FOLIO. 6. STAKEHOLDER COMMENTS AND SUBM_IS*SIONS,'

FOLIO. 7. THE CERTIFICAIE.INDIC&WW

B ———

ATE: 05 A5 7”7“ e

AT o -t e

B ) v



THE CROPS (HORTICULTURAL
CROPS) REGULATIONS, 2020




SPECIAL ISSUE 1387
Kenya Gazette Supplement No. 109 8th July, 2020

(Legislative Supplement No. 70)

LEGAL NOTICENO. 118
THE CROPS ACT
(No. 16 0f2013)

THE CROPS (HORTICULTURAL CROPS) REGULATIONS,
2020

ARRANGEMENT OF REGULATIONS

Regulation
PART I—PRELIMINARY
1 —Citation.
2 —Interpretation.
3 —Application.
4—Object of the Regulations.
PART Il— PRODUCTION AND PRODUCTIVITY

5—Approved sources of planting materials.
6—Obligation to register nurseries and mother blocks.
7—Registration of nurseries or mother blocks for domestic market.
8 —Registration of nurseries or mother blocks for export market.
9—Conditions of nursery registration certificate.

10— Revocation of certificate of nursery or mother block
registration.

11 —Certification of planting materials.
12— Nursery records and returns.
13 —Registration of grower associations
14— Registration of dealers in the domestic market.
15 —Registration of horticultural produce clearing agents
PART III—QUALITY ASSURANCE AND MARKETING
16— Monitoring of quality standards.
17— Safe production and handling of horticultural produce.
18 —Produce handling and grading at the farm.

19—Minimum conditions for produce handling facilities.



1388 Kenya Subsidiary Legislation, 2020

20— Requirements for packaging, transportation and storage of
horticultural produce and products.

21—Safe use of pesticides.

22—Traceability of produce.

23— Contract farming.

24— Enforcement of quality standards.

25— Consequences of non-compliance with standards.
26— Import licence.

27— Import certificate.

28— Export licence

29— Export certificate.

30— Import and export returns.

31— Appeals.

PART IV —MISCELLANEOUS PROVISIONS
32— Fees.
33— Levies.

34— Alteration, suspension and revocation of licences or
certificates.

35— General penalty.
36— Transitional provisions.
37—Revocation L.N No 190 of 2011.



Kenya Subsidiary Legislation, 2020

1389

THE CROPS ACT
(No. 16 0f 2013)
THE CROPS (HORTICULTURAL CROPS) REGULATIONS, 2020

IN EXERCISE of the powers conferred by section 40 of the
Crops Act, 2013, the Cabinet Secretary for Agriculture, Livestock,
Fisheries and Cooperatives in consultation with the Agriculture and
Food Authority and the county governments, makes the following
Regulations —

THE CROPS (HORTICULTURAL CROPS) REGULATIONS, 2020
PART I—PRELIMINARY

1. These Regulations may be cited as the Crops (Horticultural
Crops) Regulations, 2020.

2. In these Regulations, unless the context otherwise requires —
“Act” means the Crops Act, 2013;

“Authority” means the Agriculture and Food Authority
established under section 3 of the Agriculture and Food Authority Act,
2013;

“agreement” means a negotiated and binding arrangement
between a dealer and a grower of horticultural produce;

“collection centre” means an area established close to growers for
bulking of produce for purposes of collective marketing and
enforcement of quality standards;

“crops inspector” means a person who is appointed as such, in
writing, by the Authority in accordance with section 27 of the Act;

“dealer” means a natural person, a company or a firm engaged in
collecting, transporting, storing, buying or selling horticultural produce
and includes a ship chandler, an exporter, an importer, processor or a
marketing agent;

“domestic market” means a market for horticultural produce that
is situated within the country;

“export” means the selling of horticultural produce in a market
that is outside Kenya;

“financial year” means the period of twelve months commencing
on the first of July and ending on the thirtieth June of the subsequent
year;

“grower” means a person who cultivates horticultural crops in
Kenya and includes a smallholder and a plantation grower;

“horticultural crop” means a crop listed under the First Schedule;

“import” means to bring into Kenya horticultural produce from
another country;

“levy” means a payment imposed on horticultural produce based
on a criterion determined and published in the gazette by the cabinet
secretary;

Citation.

Interpretation.

No. 14 of 2013
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“marketing agent” means a natural person, company or firm
engaged in buying horticultural produce for sale in the domestic market
or export market;

“mother block™ means an established area for plants known 10 be
free from diseases and true to type that is used as a source of stock for
propagation for the purpose of obtaining clean grafting or budding
material;

"national horticulture standards" means the Kenyan Horticulture
Standards formulated and registered by the Kenya Bureau of Standards
in consultation with the Authority and the horticulture industry;

“nursery” means an area for raising and selling horticulture
seedlings including tissue culture laboratories, greenhouses, shed nets
and open fields;

“nursery seedling operator” means a person who raises
horticulture seedling for sale;

“postharvest” means any process that horticultural produce is
subjected to from the time the crop is harvested to the time the crop is
consumed;

“potable water” means water that has been tested and confirmed
to be suitable for use in the processing of horticultural produce;

“produce” means the harvested part of horticultural crop
including roots, tubers, fruits, leafy part, berries or cut flowers ;

“produce handling facility” means an area where horticultural
produce is assembled for purposes of grading, sorting, packaging or
storage and includes collection cenires, pack houses, cold stores,
supermarkets, retail and wholesale markets and grading sheds;

“retail market” means a place where horticultural produce is sold
lo consumers;

“rootstock™ means a plant, including a stump, which already has
an established healthy root system onto which a cutting or a bud from
another plant is grafted;

“scion” means a detached portion of a plant, a bud or shoot that is
intended for grafling or budding to a rootstock;

“seedling” means a plant that is sexually or asexually propagated
as a vegetative planting material;

“ship chandler” means a person registered and authorized by the
Authority to supply horticultural produce o a ship or an aircraft;

“traceability” means the ability to track horticultural produce and
process owner from production to the final consumer and vice versa;

“value addition” means the process of capturing and creating
value of produce from its original state and includes sorting and
grading, packaging, prepacking, canning and freezing;

“vessel” means a carrier which can be used to convey
horticultural produce from one point to another and includes a person,
vehicle, ship, airplane, bicycle, handcart or motorbike; and
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“wholesale market” means a place where goods or merchandise
are sold to retailers, industrial, commercial, institutional or other large-
scale business users.

3. These Regulations shall apply to all horticultural crops
specified in the First Schedule—

(a) grown, processed or marketed in Kenya; and
(b) imported to or exported from Kenya.

4. The object of these Regulations is to promote, develop and
regulate the growth of the horticulture industry, to ensure that growers
and dealers meet produce quality and food safety standards and to
provide for the—

(a) organization and coordination of the horticulture industry;

(b) reduction of duplication and overlap of functions among
institutions involved in the regulation of the horticulture
industry;

(c) registration of nursery operators, grower associations and
dealers;

(d) increased productivity and production of safe and quality
horticultural produce;

(e) safe handling, storage, value addition and efficient

distribution of horticultural produce;
(f) improved market access of horticultural produce; and

(g) establishment of systems for collection of integrated real
time data for the horticulture value chain.

PART 11— PRODUCTION AND PRODUCTIVITY

5. (1) A commercial nursery operator shall not procure
rootstock, scion or seed from a source that is not approved.

(2) A person who contravenes sub regulation (1) commits an
offence.

6. (1) A person shall not operate a commercial nursery or a
mother block for supply to the domestic market unless the person holds
a valid certificate of registration from the respective county
government.

(2) A person shall not operate a commercial nursery or mother
block for supply to the export market unless the person holds a valid
certificate of registration from the Authority.

(3) A person who contravenes sub regulation (1) or (2) commits
an offence.

7. (1) A person who intends to operate a commercial nursery or
a mother block for supply to the domestic market shall apply for
registration to the respective county government in Form 1 set out in
the Second Schedule.

Application.

Object of the
Regulations.

Approved sources
of planting
materials.

Obligation to
register nurserics
and mother
blocks.

Registration of
nurserics or
mother blocks for
domestic market.
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(2)

The county government shall not issue a certificate of

registration unless a county crops inspector has visited and inspected
the site and has confirmed that the applicant complies with the
following requirements—

(a)
(b)
(c)
(d)
(e)
H

€9)
(h)

®

Q)

(k)

M

sanitation standards are maintained at the propagation area;
the seedlings are protected from diseases and pests;
the area is free from organic and inorganic litter;

there is clear separation of operations, including soil mixing
and potting, seedling area, grafting area, hardening area and
dispaich;

the water source is year-round, adequate, of recommended
PH and is free from chemical and microbial contamination;

the planting media used is free from microbial and chemical
contamination;

the nursery layout is secured from animals and other pests;

the layout has East to West orientation, has a gentle slope
and allows for good drainage;

there are structures in place for the nursery operations
including shade nets, polytunnels and insect proof net, a
certified laboratory for tissue culture material and a
hardening off area;

the scion, seeds or rootstock are obtained from an approved
source;

the nursery seedlings are labelled with the seedling type, date
of planting, grafting or budding where applicable;

the seedlings ready for dispatch are tagged or labelled
appropriately indicating the seedling variety;

(m) the distribution records of the nursery showing the buyer's

(n)

(o)

(3)

name, counly, sub county, ward, postal address and varieties
purchased are maintained,

the nursery is located one hundred meters away from the
orchard to prevent cross pollination; and

the operator or the operator’s agent has adequate knowledge
of nursery management and horticultural techniques in
respect of the horticultural crops to be grown.

The county government shall, if satisfied that the applicant

meets the requirements in sub regulation (2), issue a certificate of
registration in Form 2 set out in the Second Schedule to the applicant in
respect of the inspected site.

4

A certificate of registration for a commercial nursery or a

mother block shall not be transferrable and shall expire at the end of the
financial year.
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(5)

An application for renewal of registration shall be made to

the respective county government at least three months before the
expiry date in Form | set out in the Second Schedule.

8.

(1) A person who intends to operate a commercial nursery or

mother block for supply to the export market shall make an application
to the Authority in Form 3 set out in the Second Schedule.

(2) The Authority shall issue a certificate of registration after a
crops inspector has visited and inspected the site and confirmed that it
complies with the following minimum requirements —

(a)
(b)
(c)
(d)

(e)

®

(g)
(h)

@
(k)
M

(m)

(n)

(0)

sanitation standards are maintained at the propagation area,
the seedlings are protected from diseases and pests;
the area is free from organic and inorganic litter;

there is clear separation of operations, including soil mixing
and potting, seedling area, grafting area, hardening area and
dispatch;

the water source is year-round, adequate, of recommended
PH and is free from chemical and microbial contamination;

the planting media used is free from microbial and chemical
contamination;

the nursery layout is secured from animals and other pests;

the layout has East to West orientation, has a gentle slope
and allows for good drainage;

there are structures in place for the nursery operations
including shade nets, polytunnels, insect proof nets, a
certified laboratory for tissue culture material and hardening
off area;

the scion, seeds or rootstock are obtained from an approved
source;

the nursery seedlings are labelled with the seedling type, the
date of planting, grafting or budding, as the case may be;

oo
the seedlings ready for dispatch are tagged or labelled
appropriately, indicating the seedling variety;

the distribution records of the nursery showing the buyer’s
name, county, sub county, ward, postal address and varieties
purchased are maintained;

the nursery is located 100 meters away from the orchard to
prevent cross pollination; and

the personnel working in the nursery have basic training in
nursery management.

(3) The Authority shall, if satisfied that the applicant meets the
requirements in sub regulation (2), issue a certificate of registration in
Form 4 set out in the Second Schedule to the applicant in respect of the
inspected site.

Registration of
nurseries or
mother blocks for
export market.
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(4) A certificate of registration issued under this regulation shall
not be transferrable and shall expire at the end of the financial year.

(5) An application for renewal of registration shall be made to the
Authority at least three months before the expiry date in Form 3 set out
in the Second Schedule.

9. (1) An operator of a commercial nursery or a mother block
shall, on request by an inspector, produce the certificate of registration.

(2) A person who contravenes this regulation commits an
offence.

10. The Authority or county government may revoke a
certificate of registration issued to a nursery or a mother block operator
if that operator contravenes the provisions of the Act, any regulations
issued under the Act or any conditions specified in the certificate.

I'1. (1) A nursery operator shall not sell planting materials that
have not been certified by the Kenya Plant Health Inspectorate Service.

(2) A person who contravenes this regulation commits an
offence.

12. (1) A commercial nursery operator who is registered by the
Authority or county government shall keep records of distributed
planting materials and shall produce the records on demand for
inspection.

(2) The records referred to in sub regulation (1) shall indicate
the varieties purchased and the buyer’s name, county, sub-county, ward
and postal address.

(3) A nursery operator shall submit annual statistical returns to
the Authority Form 5 set out in the Second Schedule.

(4) A person who contravenes sub regulation (1) or (3) commits
an offence.

13. (1) A plantation grower or a grower association may apply to
the Authority for registration in Form 6 set out in the Second Schedule.

(2) The application made under sub-regulation (1) shall be
accompanied by —

(a) a certificate of registration;

(b) a list of the association’s officials;

(c) alist of the registered members;

(d) alist of horticultural crops grown by the members;
(e) the code of conduct for the association.

(2) No fee shall be charged for the registration of grower
associations.

(3) The Authority shall, if satisfied that the applicant meets the
requirements for registration, enter the name and particulars of the
association in the register and issue a certificate of registration subject
to such terms and conditions as it deems necessary.

Conditions of
nursery
registration
certificate.

Revocation of
certificate of
nursery or mother
block registration.

Certification of
planting materials.

Nursery records
and returns.

Registration of
grower
associations.
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14. (1) A person who intends to deal in horticultural crops in the
domestic market shall make an application to the Authority in Form 7
set out in the Second Schedule.

(2) If the Authority is satisfied that the applicant meets the
registration requirements, the Authority shall issue a certificate of
registration to the applicant.

(3) A certificate of registration issued under this regulation shall
be in Form 8 set out in the Second Schedule.

(4) A dealer shall conspicuously display the certificate issued
under sub-regulation (3) at his place of business.

(5) A certificate of registration issued under this regulation shall
not be transferrable shall be valid until the thirtieth of June next
following the date of issue.

(6) An application for renewal of registration shall be made to
the Authority at least three months before the expiry date in Form 7 set
out in the Second Schedule.

15. (1) A clearing agent who intends to clear horticultural
produce shall apply to the Authority for registration in Form 9 set out
in the Second Schedule.

(2) The application under sub regulation(1) shall be accompanied
by —

(a) the fee set out in the Third Schedule

(b) a copy of the certificate of incorporation;

(c) acopy of the customs license;

(d) a copy the Kenya Revenue Authority PIN certificate;

(e) a copy of the certificate from the Kenya International Freight
and warehouse Association of Kenya;

() a contract or an agreement between the clearing and
forwarding agent and the exporter,

(g) two coloured passport photos for a processing clerk;

(h) a copy of the national identification card for the processing
clerk; and

(i) a copy of a certificate of good conduct from the National
Police Service for the processing clerk.

(3) The Authority shall, if satisfied with that the application
meets the registration requirements, enter the name of the applicant in
the register and issue the applicant with a certificate in Form 10 set out
in the Second Schedule subject to such terms and conditions it deems
necessary.

PART 11— QUALITY ASSURANCE AND MARKETING

16. (1) The Authority shall, in collaboration with relevant
Government agencies and county governments, ensure that
horticultural crop inputs and produce conform to these Regulations,
national, regional and international horticulture standards.

Registration of
dealers in the
domestic market.

Registration of
horticultural
produce clearing
agents.

Monitoring of
quality standards.
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(2) Every county government shall facilitate the development of
market infrastructure to support the implementation of national
standards.

17. (1) A person shall not use water, planting media or fertilizer
that contains microbial or chemical contaminants for production of
horticultural crops.

(2) Water used for postharvest and processing of horticultural
produce shall be of potable quality.

(3) Every county government shall ensure that all collection
centres, retail and wholesale markets, food stores and pack houses are
provided with sanitary facilities.

(4) A person who contravenes sub-regulation (1) or (2) commits
an offence.

18. (1) Horticultural produce shall be harvested at the right stage
of maturity for the intended use.

(2) Harvested produce shall be handled by personnel with skills
and knowledge on food safety.

(3) Horticultural produce shall be harvested in the morning or
evening or during cool parts of the day and kept under a shade.

(4) Harvested produce shall be protected from dust and other
contaminants.

(5) Appropriate harvesting equipment and containers shall be
used for harvesting horticultural produce.

(6) Horticultural produce shall be harvested using clean crates or
clean buckets.

(7) Horticultural produce shall be sorted and graded as
appropriate and produce unfit for the market shall be separated from
marketable produce at the field level.

(8) A collection shed shall be constructed for receiving produce
at the field level.

(9) A collection shed shall —
(a) be accessible 1o both growers and dealers;
(b) be designed o allow for a store, working area and shade;

(c) have floors, doors, wall surfaces made with materials which
are easy to clean and disinfect;

(d) be constructed to allow for adequate ventilation, lighting,
effective produce inspection and made of acceptable
materials;

(e) have potable water and adequate sanitation facilities;
(f) have waste disposal facilities;

(g) have clear documentation procedures and document control
systems; and

Safe production
and handling of
horticultural
produce.

Produce handling
and grading at the
farm.
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(h) have traceability details of any produce thatis collected.

(10)A person who contravenes sub-regulation (1), (2), (4), (6),
(8) or (9) commits an offence.

19. (1) The processing and packaging of horticultural produce
shall be carried out under clean, hygienic and safe conditions as set out
in the National Horticulture Standards and the Public Health Act.

(2) The working areas and premises of a produce handling
facility shall be kept free of waste materials.

(3) Any person who is within a produce handling facility shall
wear protective clothing at all times.

(4) Any hand used equipment or grading table shall be rust proof
and easy to clean.

(5) The floor layout for a produce handling facility shall allow
for smooth flow of produce with adequate separation of raw materials
and finished products.

(6) The floors, doors and wall surfaces of a produce handling
facility shall be made of impervious, non- absorbent, non-toxic
washable material which is easy to clean and disinfect.

(7) A produce handling facility shall have adequate ventilation,
temperature control and lighting.

(8) A produce handling facility shall be designed and
constructed to prevent entry of dust, domestic animals, rodents, insects,
birds, or any other unwanted animals.

(9) A person shall not smoke, eat or drink in a produce handling
facility and appropriate signs shall be displayed in the facility to that
effect.

(10) Packaging materials shall be kept off the floor in a clean dry
storage area that is free from the risk of contamination.

(11)Horticultural produce shall move through the facility
operation in the order that it is received, first in first out.

(12) The traceability of horticultural produce shall be documented
throughout the process chain.

(13)A person who contravenes any provision in this regulation
commits an offence.

20. (1) The packaging material for horticultural produce shall
be designed to suit the transport handling system and shall meet market
requirements.

(2) The package weight of horticultural produce shall not exceed
fifty kilogrammes.

(3) The packaging material used for horticultural produce shall
have the capacity to contain the produce, enabling the required quantity
to be handled as one-unit up to the targeted destination without
collapsing.

Minimum
conditions for
produce handling
facilities.

Cap. 242.

Requirements for
packaging,
transportation and
storage of
horticultural
produce and
products.
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(4) Horticultural produce shall, during storage and
transportation, be kept at the temperature and humidity levels
prescribed in the specific commodity standards for that produce.

(5) Horticultural produce shall not be stored or transported
together with other produce which may contaminate them or otherwise
adversely affect their quality.

(6) A vessel for transportation of horticultural produce shall be
built and equipped to ensure maintenance of optimal temperatures and
hygiene and to prevent damage, contamination and spoilage of
produce.

(7) Horticultural produce offered for export shall conform to the
national labelling and packaging standards.

(8) Every packaging material for horticultural produce for the
export market shall be branded as *“produce of Kenya™ using the
national logo prescribed by the national institution responsible for
branding.

(9) A person handling horticultural produce shall—

(a) after every six months, undergo a medical test and be issued
with a medical certificate; and

(b) be trained on produce handling.

(10)A person who contravenes any provision in this regulation
commits an offence.

21. (1) A grower shall use only the pest control products
registered by Pest Contro! Product Board in accordance with the label
instructions.

(2) A grower shall maintain all records of pest control products
used and avail the records to a crops inspector on demand.

(3) The minimum records kept by a grower for traceability shall
include—

(a) the name of the crop previously grown in the same field;
(b) the type of seed used;

(c) seed dressing product used,

(d) date of planting;

(e) pest and disease records;

(f) pest product used in spraying;

(g) method of application of pest control products;

(h) weather conditions during the application of pest control
products;

(i) date and rate of application of pest control products;
(j) irrigation frequency and dates of irrigation;

(k) harvesting dates and weather conditions during harvesting;

Safe use of
pesticides.
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(1) the spray operator and equipment used; and
(m) sprayer and equipment calibration records.

(4) A person shall not use post-harvest treatment products that
are not registered by the Pest Control Product Board.

(5) A person who contravenes any provision of this regulation
commits an offence.

22. (1) A dealer in horticultural produce shall declare to the
Authority the source of his produce —

(a) in the case of a farm owned by the dealer, in Form |1 set
out in the Second Schedule;

(b) in the case of produce sourced from contracted growers, in
Form 12 set out in the Second Schedule; or

(c) in the case of produce obtained from retail or wholesale
markets, in Form 13 set out in the Second Schedule.

(2) A dealer in horticultural produce shall put in place the
National Horticulture Traceability System or an equivalent traceability
system as may be approved by the Authority.

(3) A dealer in horticultural produce shall not deal with
marketing agents who are not registered with the Authority.

(4) A dealer in horticultural produce shall put in place a quality
management system for withdrawal and recall of produce to address
food safety concerns with potential to harm human health.

(5) A person who contravenes any provision in this regulation
commits an offence.

23. (1) A grower supplying produce to a dealer shall sign a
contract with the dealer.

(2) A dealer shall not—

(a) sponsor the growing of a horticultural crop for trading
without notifying the Authority;

(b) collect produce from a sponsored production scheme unless
authorized in writing to do so by the sponsoring firm;

(c) return horticultural produce collected from a grower contrary
to the contract; or

(d) impose contractual terms on the grower that do not comply
with the horticultural code of conduct.

(3) A person who contravenes regulation (2) commits an
offence and shall be liable on conviction to a fine not exceeding fifty
thousand shillings or imprisonment for a period not exceeding six
months or both.

24. (1) Produce in collection centres, stores, pack houses,
markets, warehouses may be randomly sampled and tested by the
Authority in collaboration with county government and relevant
agencies from time to time to ensure conformity with food safety and
quality requirements.

Traceability of
produce.

Contract farming.

Enforcement of
quality standards.
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(2) A dealer shall not operate without a compliance certificate in
Form 14 set out in the Second Schedule.

(3) A dealer shall not be issued with a compliance certificate
unless a Crops inspector—

(a) has visited and inspected the farm and confirmed that it
complies with food safety and quality standards; and

(b) is satisfied that the dealer has adequate knowledge of
national, regiona!l and international market requirements.

25. Horticultural produce that does not conform to the set
national and international standards and has been declared so by the
Authority shatl —

(a) in the case of produce that does not comply with food safety
standards, be seized, detained or destroyed at the cost of the
offender; and

(b) in the case of produce presented using forged export
documents or exported using forged phytosanitary
certificate, export certificate or any compliance certificate,
be destroyed upon interception and the offender suspended
from export dealership for one year.

26. (1) A person who intends Lo be registered as an importer of
horticultural produce shall apply to the Authority for a horticultural
produce import licence in Form 15 set out in the Second Schedule.

(2) The application under sub regulation (1) shall be
accompanied by —

(a) a copy of the certificate of incorporation, for local
companies;

(b) a copy of the certificate of compliance for a branch of a
foreign company;
(c) Kenya Revenue Authority PIN certificate for the company;

(d) a valid tax compliance certificate from the Kenya Revenue
Authority;

(e) acopy of a valid business permit;

(f) copies of the identity cards or passports of the directors;

(g) copies of a passport and valid work permit of the directors, if
they are foreigners;

(h) the fee set out in the Third Schedule.

(3) The Authority may require the personal attendance of the

applicant or an authorized representative of the applicant for interview
before granting a licence.

(4) If the Authority is satisfied that the applicant has satisfied the
requirements for registration, the Authority shall issue the applicant
with an import licence in Form 16 set out in the Second Schedule.

(5) If the Authority refuses to grant an import licence, it shall
inform the applicant of such refusal in writing, giving reasons thereof.

Conscquences of
non-compliance
with standards.

Import licence.



Kenya Subsidiary Legislation, 2020

1401

(6) A licence issued under this regulation shall be valid from
first July up to thirtieth of June of the following calendar year unless
earlier cancelled.

(7) An import licence shall not be transferrable.

(8) A person who imports horticultural produce without a valid
horticultural crop import licence commits an offence.

27. (1) A registered importer who intends to import a
consignment of horticultural produce shall apply to the Authority for a
horticultural produce import certificate in Form 17 set out in the
Second Schedule.

(2) The application under sub regulation (1) shall be
accompanied by —

(a) copies of importation and customs entry documentation;
(b) the import permit for shipment of the specific consignment;
(c) evidence of payment of duties and levies;

(d) a certificate of origin and contact details of the exporters and
importers from whom the consignment was procured; and

(e) the fee set out in the Third Schedule.

(2) The Authority shall, on receipt of the application, analyse
samples of the consignment in respect of which the application is made
at the port of entry.

(3) If the Authority is satisfied that the consignment of
horticultural crops meets the import requirements, the Authority shall
issue the applicant with an import certificate in form 18 set out in the
Second Schedule.

(4) Any consignment of horticultural produce that is smuggled or
does not conform to the quality standards shall be seized, detained and
disposed of or destroyed in an appropriate manner by the Authority at
the cost of the offender.

(5) A person who contravenes regulation (1) commits an offence
and shall be liable on conviction to a fine not exceeding three hundred
thousand shillings or imprisonment for a period not exceeding one
year, or both.

28. (1) A person who intends to be registered as an exporter of
horticultural produce shall apply to the Authority for a horticultural
produce export licence in Form 19 set out in the Second Schedule.

(2) The application under sub regulation (1) shall be
accompanied by —

(a) a copy of the certificate of incorporation, for local
companies;

(b) a copy of the certificate of compliance for a branch of a
foreign company;

(c) the Kenya Revenue Authority PIN certificate for the
company;

Import certificate.

Export licence.
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(d) a valid tax compliance certificate from the Kenya Revenue
Authority;

(e) acopy of a valid business permit;
() copies of the identity cards or passports of the directors;

(g) copies of a passport and valid work permit of the directors, if
they are foreigners;

(h) the registration fee set out in the Third Schedule;
(i) producc traceability records;
(j) contracts from contracted produce sources; and

(k) documents indicating that the applicant operales from a
registered packing facility.

(3) The Authority shall, upon receipt of the application—

(a) inspect the farm where the horticultural produce is grown and
issue the applicant with a farm inspection report, if the
inspected farm complies with good agricultural practices;

(b) inspect the pack house facility and issue the applicant with a
pack house inspection report and enter the pack house in the
register, if the facility has complied with food safety
requirements; and

(c) inspect the transport vessel used for transporting produce and
issue the applicant with a transport inspection report, if the
vessel has complied with food transportation standards.

(4) The Authority may require the personal attendance of the
applicant or an authorized representative of the applicant for an
interview before granting a license.

(5) The Authority shall, if satisfied with the application, enter the
name of the exporter in the register and issue the applicant with an
export licence in Form 20 set out in the Second Schedule subject to
such terms and conditions it deems necessary.

(6) If the Authority refuses 1o grant an export licence, it shall
inform the applicant of such refusal in writing, giving reasons thereof.

(7) A license issued under this regulation shall not be
transferrable and shall be valid from first July to thirtieth of June of the
following calendar year unless earlier cancelled.

(8) An application for renewal of an export licence made thirty
days before the expiry of an export licence and shall be in Form 19 set
out in the Second Schedule shall be accompanied by —

(a) certified copy of business trading permit from the respective
county government;

(b) valid tax compliance certificate from the Kenya Revenue
Authority;

(c) farm and pack house inspection report from the Authority;

(d) annual marketing and production returns for the previous
year and season;
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(e) records of produce traceability;
(f) contracts from contracted produce sources; and
(g) documents indicating that the applicant operates from a
registered packing facility.
(9) A person who exports horticultural produce without a valid
horticultural crop export licence commits an offence.

29. (1) A person who intends to export a consignment of
horticultural produce shall apply to the Authority for an export
certificate in Form 21 set out in the Second Schedule.

(2) The application in sub regulation (1) shall be accompanied
by —
(a) a copy of the horticultural produce export license;
(b) a copy of the consignment invoice certified by Kenya Plant
Health Inspectorate Service indicating—
(i) the product name;
(ii) the destination of the product;
(iii) the consignee;
(iv) the flight details:
(v) the unit value of the produce, indicating the currency; and

(vi) the weight of each product being exported in Kilograms;
and

(c) a maturity inspection report for mangoes and avocadoes.

(3) If the Authority is satisfied that the consignment of
horticultural produce meets the export requirements, the Authority shall
issue the applicant with an export certificate in Form 22 set out in the
Second Schedule.

(4) A person who exports horticultural produce from Kenya
without an export certificate commits an offence and shall be liable on
conviction to a fine not exceeding three hundred thousand shillings or
imprisonment for a period not exceeding one year, or both.

30. (1) A registered exporter or importer of horticultural produce
shall maintain accurate records of transactions relating to horticultural
produce and shall submit quarterly returns to the Authority in Form 23
set out in the Second schedule.

(2) A person who contravenes sub-regulation (1) commits an
offence.

31. An applicant for or a holder of a licence or certificate who is
aggrieved by a decision of the Authority on or in respect of —

(a) the grant, refusal, renewal, variation or revocation; or

(b) the conditions imposed on the grant, renewal or variation, of
a licence, may appeal to the Cabinet Secretary.

Export certificate.

Import and export
returns.

Appeals.
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(2) An appeal under this regulation shall be lodged within thirty
days from the date on which the appellant first received notice of the
decision.

PART IV —MISCELLANEOUS PROVISIONS

32. The applicable fees for services rendered under these
Regulations shall be as set out in the Third Schedule.

33. (1) There shall be a levy, based on the customs value,
imposed on all horticultural crops destined for export other than those
canned, bottled, preserved, dehydrated or delivered to operators for
canning and processing factories at the rate of 0.25 per cent of the
customs value.

(2) There shall be a levy imposed on all horticultural crops—

(a) imported as finished products at the rate of four percent of
the import value; and

(b) imported as fresh products or raw materials at a rate of two
percent of the import value.

(3) The levy due under sub regulation (3) shall be remitted to the
Authority not later than the tenth day of the month following the month
during which the levy was due.

(4) Any levy imposed under this regulation which remains unpaid
shall be recovered by the Authority as a civil debt due to it from the
person by whom it is payable.

(5) A person who fails to remit any levy on time as provided
under these regulations shall, where directed by the Authority in
writing, in addition to paying the levy —

(a) pay an interest of twenty-five percent for the first month or

part of the month in which the levy remains unpaid; and

(b) pay twelve percent compound interest for each subsequent
month or part of the month in which the levy remains unpaid.

(6) The interest rate set out in sub regulation (2) shall be payable
on a monthly basis.

(7) The levy imposed under paragraph (1) and (2) shall be used
for the operations of the Authority and development of the industry.

34. (1) The Authority may alter, suspend or revoke a license or
certificate issued under these Regulations if in its opinion the Act, these
Regulations or a condition of the licence has been contravened.

(2) The Authority shall, before altering, suspending or revoking a
license, give the person a fourteen days’ notice to make representations.

35. A person who contravenes the provisions of these
Regulations for which no specific penalty is provided commits an
offence and is liable, on conviction, to a fine not exceeding fifty
thousand shillings or to imprisonment for a term not exceeding six
months or both.

36. Any certificate or license issued before these Regulations
come into operation shall remain valid until expiry, and subsequent
certificates or license shall be issued under these Regulations.

37. The Horticultural Crops Development Authority Order,
2011 is revoked.

Fees.

Levies.

Alteration,
suspension and
revocation of
licences or
certificates.

General penalty.

Transitional
provisions.

Revocation L.N
No 190 of 2011.



Kenya Subsidiary Legislation, 2020

1405

Horticultural Crops
FRUIT TREES

Common Name
Apple

Apricot
Avocado
Bananas and plantains
Berries

Bread fruit

Cape Gooseberry
Carambola
Cherimoya
Chinese pear
Citrus

Custard apple
Date palm
Goose berries
Grapes®

Guava

Jackfruit

Litchi

Litchi

Loquat

Mango

Melons’
Mountain Pawpaw
Mulberries
Nectarine
Passion fruit
Pawpaw...

Peach

Pear

Pineapple

Plum
Pomagranate
Quince
Strawberries
Sweetsop (Sugar apple)
Water melon ”
White sapote

Any other fruits of economic value

FIRST SCHEDULE

Botanical Name
Pyrus malus L.
Prunus armeniaca
Persea spp

Musa sp

Rubus sp.
Artocarpus altilis
Physalis peruviana
Averrhoa carambola
Annonacherimola
Pyrus prunifolia

All citrus species
Annona sp.

Phoenix dactylifera
All species

Viti ssp

Psidium guajava
Artocarpus heterophyllus
Litchi chinensis
Nephelium litchi
Eriobotrya caponica
Mangifera indica
Cucumis melo
Carica candanacensis
Morus sp.

Prunus sp. L.
Passiflora spp
Carica papaya
Prunus persica L.
Pyrus communis L.
Ananas comosus
Prunus spplL

Punica granatum
Cydonia oblonga
Fragaria spp
Annona squamosa
Citrullus lanatus
Casimiroa edulis

A. MEDICINAL AND AROMATIC PLANTS

Common Name

Aloe
Artemesia
Salvia

Boranical Name

Aloe vera
Artemesia annua
Salvia solarea

All other medicinal and aromatic plants of commercial value

r.2,3



1406

Kenya Subsidiary Legislation, 2020

B. VEGETABLES
Common Name

Amaranth
Artichoke
Jerusalem artichokes
Asparagus

Beet root
Broccoli/cauliflower
Brussels sprouts
Cabbage

Carrot

Celery / Celeriac
Chervil

Chicory

Chillies

Chinese cabbage
Cluster bean (green)
Collards / Kale.
Coriander

Cowpeas (leafy) chora
Cucumber

Dill

Dioscorea

Dudhi (kaddu
Edible Mushroom
Eggplants

Endive

French beans
Garden cress
Garden pea

Green maize
Horseradish

Karella

Kobhlrabi

Leek

Lettuce

Loofah

New Zealand spinach
Okra

Onion/ garlic
Parsley

Parsnip

Pea

Pepper

Pumpkin/Squash/Courgette

Pumpkins
Radish
Rhubarb
Runner bean.
Rutabaga
Snow peas.

Botanical Name

Amaranthus spp.
Cynara cardunculus var. scolymus
Helianthus tuberosus
Asparagus officinalis
Beta vulgaris
Brassica oleracea var. botrytis
Brassica oleracea var. gemnifera
Brassica oleracea var. capitata
Daucus carota
Apium graveolens
Anthricus cerefolium
Cichorium intybus
Capsicum spp
Brassica chinensis
Cyamopsis tetragonoloba
Brassica oleracea var ancephala
Coriandrum sativa
Vigna unguiculata
Cucumis sativa
Arethum graveolens
Dioscorea sp
Lagenaria siceraria
Agaricus species
Solanum melongena
Cichorium endivia
Phaseolus valgaris
Lespidium sativa
Pisium sativum
Zea mays
Armoracia rusticania
Mormodica charantia
Brassica oleracea var. gongylodes
Allium porrum
Lactuca sativa
Luffa cylindrical
Tetragonia expansa
Hibiscus esculentus
Allium cepa
Petroselinum crispum
Pastina casativa
Pisum sativum
Capsicum spp.
Cucurbita pepo
Cucurbita sp.
Raphanus sativus
Rheum rhaponticum
Phaseolus coccineus
Brassica napobrassica
Pisium sativum var.saccharatum
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Common Name

Spinach
Sugar beet
Sugar snaps.
Swiss chard
Tomato
Turnip
Watercress

Botanical Name

Spinacea oleracea
Beta vulgaris

Pisium sativum

Beta vulgaris
Solanum lycopersicum
Brassica rapa
Nasturtium officinale

Any other vegetables of economic value

FLOWERS AND ORNAMENTAL PLANTS

Common Name

Agapanthus/African Lily
Alstromeria/Peruvian Lily
Amaranthus

Ammi/White Dill/Bishops Flower
Ammi/White Dill/Bishops Flower
Anthuriums/Flamingo Flower
Arabicum

Asparagus Fern
Asters/Michaelmas Daisy
Astrantia

Begonia

Bupleurum

Callistaphus

Carnations
Carthamus/Safflower/Saffon
Celosia

Chrysan. Cuttings/Pot Mum
Craspedia

Crocosmia
Delphinium/Larkspur
Dianthus

Dianthus

Dill

Easter Lily

Echinops

Eryngium/Sea Holly/Alphine
Eucalyptus

Freesia

Gerbera/Transvaal Daisy
Gladiolus/Sword Lily

Grass

Gypsophilla/Baby Breath Species
Helianthus

Heliconia

Hypericum

Lavender

Leather Leaves(L) Fern

Botanical Name

Agapanthus spp. A.umbellatus

Alstroemeria Aurantiaca

Amaranthus 1407 peg (Amaranthus acanthochoiton)
Ammi majus

Ammi visnaga

Anthurium Sp

Ornithogalum saundersiae

Asparagus 1407 peg (Asparagus aethiopicus)
Aster Sunhelence, Aster Novi-belgii

Astrantia 1407 peg (Astrantia major)

Begonia 1407 peg (Begonia obliqua)
Bupleurum rotundifolium “graffiti”
Callistaphus 1407 peg (Callistaphus chinensis)
Dianthus caryophyllus

Carthamus tinctoris

Celosia 1407 peg. (Celosia cristata)
Dendrathema 1407 pegl407flora / Chrysanthemum sp
Craspedia 1407 peg (Craspedia uniflora)
Crocosmia 1407 peg (Crocosmia aurea)
Delphinium 1407 peg (Delphinium elatum)
Dianthus 1407 peg (Dianthus caryophyllous)
Dianthusa 1407 peg (Dianthusa caryophyllous)
Anethum 1407 peg (Anethum graveolens)
Lilium Longiflorum

Echinops 1407 peg (Echinops ritro)

Eryngium Sp

Eucalyptus L'H'er eg (Eucalyptus oblqua)
Freesia 1407 peg (Freesia refracta)

Gerbera Hybrids

Gladiolus hybrids

Cortaderia Sp and Zoysia Spp

Gypsophila paniculata

Helianthus annus

Heliconia 1407 peg Heliconia psittacorum
Hypericum 1407 peg (Hypericum perforatum)
Lavandula spp

Rumohra adiantiformis
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Lisianthus/Prairie
Gentian/Wildflower
Longiflora

Million Stars
Mobbydick

Molucella/Bells of Ireland
Montbretia

Orchids
Ornithogalum/Star Of Bethlehem
Panicum

Papyrus

Pelargonium Cuttings
Pennisetum

Phlox

Phormium

Ranunculus

Roses
Rudbeckia/Coneflower
Ruscus

Saundersisiae

Scabiosa

Setaria
Solidago/Garden Rod
Solidaster/Garden Plant
Statice/Sea Lavender
Strelitzia and hybrids
Sunflower

Trachelium

Tuberose

Veronica

Eustoma grandiflorum

Ecapris longiflora

Gypsophila paniculata

Gomphocarpus 1408  peg Gomphocarpus
physocarpa and Gomphocarpus fruticosus
Molucella leavis

Crosmia 1408 peg (Crosmia x crosmifllora)
Cymbidium hybriden

Ornithogalum Thyrsoides

Panicum 1408 peg (Panicum virgatum)
Papyrus eg (Cyperus papyrus)

Pelargonium SP eg (Pelargonium cucullatum)
Pennisetum 1408 peg (Pennisetum polystachion)
Phlox S peg (Phlox paniculata)

Phormium 1408 peg (Phormium tenax)
Ranunculus Sp (Ranunculus asiaticus)

Rosa spp

Echinacea Purpurea

Ruscus aculeatus

Ornithogalum saundersiae

Scabiosa 1408 peg (Scabiosa caucasica)
Setaria 1408 peg (Setaria virdis)

Solidago gardensis

Solidaster luteus

Limonium spp

Strelitzia 1408 peg (Strelitzia reginae)
Helianthus annus

Trachelium caeruleum

Polianthes tuberosa

Veronica Spicata

Zantedeschia/Calla Lily/Arum Lily Zantedeschia Sp

And any other flower and ornamental plants of economic value

SECOND SCHEDULE

Form 1

r.7(1),(5)

APPLICATION FOR REGISTRATION OF HORTICULTURAL CROPS NURSERY
OR MOTHER BLOCK

COUNTY GOVERNMENT OF......cccoviiiiniiicinienee

(To be filled in triplicate)

t.  Full name of Applicant ........

2. PINL IDNo........ooeiils Huduma No........................
3. Postal Address................... Tel e, Email....ccoonnircenenes
4., County.......covvvrennininnnn, Sub County.................. Ward ...
5. L RN
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6. Water source: Rivers/Dam/Boreholes, others (specify) ..........coooiiiiin

7. Type of material applied for to be produced:

Cropl/variety No. of Seedlings Source of Seed/ rootstock and scion

I confirm that I shall abide by the regulations and ensure that all planting material has
been inspected and approved by County crops inspectors.

Applicant’s Signature .............ocovviiiiniiiiieinnn

PART II
FOR OFFICIAL USE

County crops Inspector Remarks ............oooiiiiiii i

CONDITIONS

1. Application for registration should be sent to the County where the
nursery/mother block is located

2. This form shall be accompanied by the prescribed fees and submitted to the
County government.

Form 2 r. 7(3)
CERTIFICATE OF REGISTRATION OF HORTICULTURAL NURSERY/MOTHER
BLOCK
COUNTY GOVERNMENT OF....c.cccoiiiiiiiiiiiiiienis

1. Nameof certificate holder .u: cuws aiwns avns s s s san swiamen v somissssssssssss

2. PO.BOX wcocvvininiiiniinnnn, o]
3. [Is/are registered to operate an Horticultural nursery for the year .........................
4. Located at County .............covvne. Sub-county ..............ne. Ward. cosaei o sl
5. LRNo........... GPScoordinates...... Altitude............ Northing......... Eastings......
6. The following planting materials will be produced
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Crop Type/ variety approximate No of ~ |Remarks (condition of seeds/seedlings)
seedlings

Registration No. ..........oooiiiiiin

Signed......cooooiiiiii Date:....ooovvviiniiiniinnn.

{County Executive Committee member in charge of Agriculture)

Conditions

This certificate is valid for | year from date of issue

2. This certificate is not transferable to any other person or nursery site

3. All seed, rootstock or scion must be from approved source

4. No sale of planting material before certification by the National Plant Protection
Organization.

5. The application for renewal of registration should be sent to the County where the
nursery/mother block is located so as to reach at feast 3 months before expiry date.

6. All certified materials which cannot be sold during the certification season will be
subjected to re-certification before redistribution.

7. A copy of the certificate shall be sent to the Authority within 15 days of registration
by the respective County government.

Form 3 r. 8(1),(5)

THE AGRICULTURE AND FOOD AUTHORITY

APPLICATION FOR OPERATION OF NURSERY OR MOTHER BLOCK FOR

SUPPLY TO THE EXPORT MARKET

(To be filled in triplicate)

1. Fullname of Applicant ...

2. PIN......coi IDNo............... Huduma number .....................
3. Postal Address...............ceennlnld Tel...ooveiins Email....ccoiviiiiiiiine
4. County.........covvinnnen. Sub County.................. Ward ...
5. LR.No............ GPS coordinates —Altitude.................. N/S....... E.......
6. Water source: Rivers/Dam/Boreholes, others (specify) ...............cooeiiiienn

7. Type of material to be exported:

Crop/variety No. of Seedlings Source of Seed Remarks
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I confirm that I shall abide by the regulations and ensure that all planting material has
been inspected and approved by the inspectors.

Applicant’s SIgNAture ..........ccoveeviriiiiiiiniiniiiiiiinn. Date.......c.ovvviviinininns .
PART Il
FOR OFFICIAL USE

Recommended /Not recommended

Crop Inspector name.......... ............ Signature...............ooel Date.........cc.......
2114115 - R Y S SN SRR S
Checked by:

Authorized Officer Name................ Signature.............. DAte: s s mvmes s aman

Approved/Not Approved by:

Director General ........................ STgNALUTE:ovuss s swmwmmnmns wains yoes Date ............

Form 4 r.8(3)

THE AGRICULTURE AND FOOD AUTHORITY

CERTIFICATE OF REGISTRATION FOR NURSERY OR MOTHER BLOCK FOR
SUPPLY TO THE EXPORT MARKET

(To be filled in triplicate)

Full name of certificate hOldEr. ... ssussmsssussmmns s sssummwsses sssswsss s sswsans svasvssis gs sawees
PiiO: BOX: o v oss snwmsnams v Email ............... Mobile No.........ooooeiiin,
Is/are registered to export Horticultural seedlings for the year ............................
Name of County ............ RO Sub-County .....c.oovviiiiiiiniii. Ward..: coousosinin
LR INOws e s svios v GPS coordinates -Altitude......... INIS 6 s sums v wawns
The following planting materials will be produced

Types number of planting stock remarks

Registration NO. ...........oooooiiiiiiiii .

STGNE] .. isiii cviois somsrtinns £55505%.5 556800558 S8 S TR 0 Date: .. sun s sommsnms somss swas s

(Director General)
AGRICULTURE AND FOOD AUTHORITY

Conditions
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This certificate is valid for one financial year,
This certificate is not transferable to any other person, or nursery site
All seed must be from approved source

W=

No export of planting material before final visual inspection and approval by
KEPHIS.

5. The application for renewal of this certificate shall be made to the Authority so as to
reach at least 3 months before expiry date.

6. Tolerance levels of virus diseases incidence in the nursery is 0.5% of total number of
plants.

7. All certified materials which can’'t be sold during the certification season will be
subjected to certification after (6) six months.

FORM § r. 12(3)
HORTICULTURE NURSERY OPERATOR STATISTICAL RETURNS FORM
(To be completed in triplicate)
THE AGRICULTURE AND FOOD AUTHORITY
Name of the NUFSEry Operator ...........o.vviiiiiiiiii i s e e e enea e

1. Telephone/ Mobile number ........ P.O. Box .......... Nearest Town................
2. Period of returns........cccocoveninn. Month .................. Year ......cooooeviiiininnns

Declaration:

Crop |[Variety [Number of Number of Balance of  |Average price
seedlings raised seedlings seedlings of a seedling
within the period  |issued/sold/ over the

distributed period (KES)

I hereby declare that the information I have given above, to the best of my knowledge, is
true and complete.

Name of the Nursery Operator ..........coooeeeiiiiiiiiiinin, Date ......c.ooovviiiiiiininnns
SIgnalure .....o.oevriiiiiiei i
3. For official use only:

NAME Of INSPECLOT ...\ttt ettt e et e

Official Agriculture and Food Authority

NB This form must be filled and submitted to the Agriculture and Food Authority, not
later than the fifteenth day of January and fifteenth day of July of every year.



Kenya Subsidiary Legislation, 2020 1413

Form 6 r. 13(1)

APPLICATION FOR REGISTRATION OF PLANTATION GROWER/ GROWERS
ASSOCIATION

(To be filled in triplicate)
A — Particulars of Applicant (New/Renewal - delete as appropriate):

1. NAME Of COMPANY su wuiervisisni ssmimssimmes s Sosiomsisisssios s s SHsss Souseseaete 5 Ssmens Yabsy
2. Certificate of Incorporation NO..........ooiiiiiiiiii

3. List Names and Identity Card Nos. for Directors

Name ID/Passport No Email address |Telephone Remarks
number

1.

2.

3.

Remarks Provide Work Permits for Directors for Foreign based Companies

VAT Registration No. ..........c.cooviinn, PIN. 5 sinnsaiis sassis gitssisnmin v snsmenes
Postal address................ Postal code............. T OWN a5 50550085 355 50 0wt sre sisies
Telephone No.................... E-mail soin s om svvs svns s e WebSIte. s ivin s sons sis

Physical address: Building.......................... S 4 CRRR—— i (o) | [e—

T 9w s

— Particulars of Land Parcel for plantation growers

L. L R NG, OF NO Sttt ittt e e e e e e

Type of crop Variety Acreage/Population Average yield

NB: For permanent crops indicate the plant population

I confirm that I shall abide by the requirements of the Horticulture Crops Regulations.

Full name of applicant........................oooene. SUBNE. wcrvusims s smssensomsvisnsnvsnsmsssivasins
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O Recommended O Not Recommended

Authorized Officer Agriculture and Food Authority

Attachments
(a) Certificate of registration or incorporation
(b) Copies of the Constitution or Articles and Memorandum of Association;
(c) A copy of the register of members
(d) Products handled

Form 7 r. 14(1), (6)

APPLICATION FOR REGISTRATION AS A HORTICULTURAL PRODUCE
DEALER IN THE DOMESTIC MARKET

(To be filled in triplicate)

New applicant Renewal

1. Name of APPHCANL ....ooiiiii it
POSIAl AQATESS. .. ottt et e bbb b et s e
2. Physical @ddress.........cooouiuiiiiiniie
3. Registered Office................oeeinis LR.NoO. ..o, Streel ..ovviinivriininnns
Tel.NO. .o Fax No.....ccoieeiin

E-mail......oooii WEDSILE .uvinreieeeeeeneiiiint e e

4. Place where the premise is located: County.................Sub-

6. Year of Incorporation of Company ....... and Registration No. ...........c.cceiiniinn,

(Attach copies of, company incorporation certificate ID of Directors and current Single
Business Permit where applicable)

7. Type of dealership e.g. Processor /Transporter/marketing agent/.
LY 171117 O R T IR IPRPR
8. Types of Produce/ Products for the market ...

9. Sources of supply for Produce
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Name of county Sub county Ward Name of buyers

Attach contractual agreements if outsourcing for buyers

I hereby declare that the particulars which I have given are true and accurate to the best
of my knowledge and belief.

10. Applicant Signature.......................... IVARE o325 viare st wiin veiti oD Mt
FOR OFFICIAL USE

Remarks:
ApPProved/NOl aDDrOVed . ...ttt ettt et it et e et ettt ettt e e eataat et e atetetieaeeaaes
11. Checked by:

Officer Name............coovviiiienn, Signature............. Date ......ooviiiiiiiinn,

Approved by:

CONDITIONS

1. Consideration of this application will be on condition that the applicant satisfies the
Authority that he is capable of complying with national standards and any other
legal requirements.

2. The dealer shall produce such documentary evidence as requested to support the
statements made above.

A dealer shall pay all dues to the Authority before his application can be considered.

4. The Authority has the right to approve or reject this application. In case of rejection
reasons will be given and the applicant can reapply.

Form 8 r.14(3)

CERTIFICATE OF REGISTRATION OF PRODUCE DEALER FOR THE DOMESTIC
MARKET

Physi16al, AAAIESS .. : s vems ome o sz sumwses s usss vuins st st sions s usiossmnis s diges salessias i 555
LR TN & oo s i 5 5 Eaease 06y st smd oSS e 3t e B ARBR o s TS S b 01 T

Y1 (71 S P
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is hereby certified as a dealer (specify Type of dealership e.g Processor
/Transporter/Buyer/ Grocery etc ) of horticulture produce/products under this Regulation
for the following products:

(CEC in charge of Agriculture)

Official Rubber stamp of the respective County government
CONDITIONS

The certificate is not transferable.

The certificate may be revoked, suspended or altered according to the provisions of this
regulations.

Form 9 r. 15(1)
APPLICATION FOR REGISTRATION OF CLEARING AGENT FOR
HORTICULTURAL CROPS

(To be filled in triplicate)

1. Full name of Applicant .............ccociiiiiiiiiiiiiiii

2. Postal Address...........coeoviiiiiiiiinnn. Registered Office....................e. L.R. No.
......................... Street .....cooevereeenevenn Tl NoL L Fax
No Email veveenene WebSItE Lo,

3. Place where the premise is located: Ward............ Sub-County.............oennen. Sub
County......ooeeviviiiienn e,

4. VAT Registration No/ID.No...................oe PIN .

5. Year of Incorporation of Company ............... and Registration No. ..................

(Antach copies of, company incorporation certificate 1D of Directors and current Single
Business Permit)

6. Commodity types handled ............ ..ot

7. List of horticultural export companies contracting your service (Attach service level
T (T 011 ) N

8. List full names documentation clerks (attach copies of ID and passport photograph)

9. | hereby declare that the particulars which I have given are true and accurate to the
best of my knowledge and belief.

Applicant Signature...............o Position..........ccoovvviiiiiinnn,
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Form 10 r. 15(3)
CERTIFICATE OF REGISTRATION FOR CLEARING AGENTS FOR
HORTICULTURAL CROPS
[\ T 11 = O P P
PO BOX ot e Tel i
PhySical AdAress. ... .....oouuniinimmuiit ittt e
| B0 1 YT U P P
Yt T OO

is hereby certified as a clearing agent for of horticultural produce for the following export
Companies:

Date Of REGISITALION. ....c.vvtuitiiiiiit et

DAtE OF EXPITY.etun ettt ettt e

Director General/Authorized officer
Official Rubber stamp of the Authority
CONDITIONS

1. The certificate is not transferable.

2. The certificate may be revoked, suspended or altered according to the provisions of
this regulations.

3. The Authority shall be notified when changes under this registration occur within 14
days.
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Form 11

r. 22(1)(a)

DECLARATION OF PRODUCE SOURCE FROM DEALER OWNED FARMS

Company name:

Physical business location:

Company registration number

Certificate of registration number:

Address: P.O. Box: E-mail:
Phone No. Date:
No.|Farm |Trace|{County[Subcounty/{Specific|Crop|Area |No |Production|Certification
NamelCode Ward Farm of of  |per season |Status
crop |[Trees|(Kg)
location (for
(Acre) fruit
trees
Form 12 r.22(1)b)

DECLARATION OF PRODUCE SOURCE FROM CONTRACTED FARMS

Company name

Physical business location:

Company registration number

Certificate of registration number

Address: P.O. Box:

E-mail:

Phone No.

Date:

Name of association (where applicable )

Farmer’s and crop production details

Name of crop Variety

Area (acre)

Production (MT) | Certification Status
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CONDITIONS

O  Attach duly signed contracts for each of farmer indicated above
O A different form should be filled for each crop

Form 13

r.22(1)c)

DECLARATION OF PRODUCE SOURCE FROM RETAIL OR WHOLESALE
MARKETS

Company name

Physical business location:

Company registration number

Certificate of registration number

Address: P.O. Box: E-mail:

Phone No. Date:

Name of association (where applicable )

Market supply information

Name of supplier Contact [Type of |Name of County Subcounty
detail crop market

CONDITIONS

O Information for each market source and crop type should be provided

O Aninspection will be conducted for each produce source

Form 14

Designation ............. Date

r.24 (2)

COMPLIANCE CERTIFICATE

This is to certify that the following horticulture produce/products
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have been inspected and meet the national, regional and international standards.
Scope Including:

1. Transport

2. Farm

3. Retail outlet

4. Pack house
Consignment details

Name of dealer .............c.ooeiiiiininnn Type of
dealership.............coooovii

Registration certificate/license NUMDbET. ... ..o
Validity period: from ... TO ettt
Date of issue ...........cooeviviiinnn, timeissued .......ooiiiiiiiii a.m./p.m.
Signature ........oooviiiii

Director General

Agriculture and Food A uthority

Form 15 r.26(1)
HORTICULTURAL PRODUCE IMPORTERS APPLICATION FORM

1. Name of business/cOmMpany............ocovvieiiieiieniniaennns (attach copy of certificate
of incorporation)

2. Physical business [0cation...........cooiiiiiiii i
. POSEAl AAAEESS. ... vttt ittt e e e e e e e
4. Telephone: Mobile NO.........ooiiiiiii
FIXEA 1INE N ..ttt e e e e e e et et e
5., KRAPINNO .o e (attach copy)
6. E-mail address........ooiiiiiiii i e
7. Location of horticulture produce handling facilities .................cco i,

8. List the Company's intended imports of major horticultural produce and the respective
country of origin.

No. Produce Country Quantity (Kgs)
Annually
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9. Provide the following details regarding the company’s intended supply of imported
horticultural produce

(I) Supply/distribution into the domestic market:

No. Name of client Physical location Major produce to be
(Supermarket, Hotel, (building street) supplied
Grocery stores etc.)

I
1.
I1.
V.
V.

(I)Re-exported produce and the respective countries

No. Re-exported produce Country
I.
I1.
1.
IV.
V.

I hereby declare that the particulars which I have given are true and accurate to the best
of my knowledge and belief.

Date:........c.cvenens Name of Authorized Signatory:...........ccooviviiiiiiiiiiiii
Company Stamp/ Seal ... Signature.......
Form 16 r.26(4)

HORTICULTURAL PRODUCE IMPORT LICENSE
Ty T 1Yo £ O T PR PR TIPS

| BT Rl L1 110) ST PP

S TR e couieseeecosatmimaniins oot TS E6TS T FELalBiEEicis ELUSTS St OE BFRSs SO irn T T T Er s Wiarh STl Bsise onsliTeinsecs o

is hereby licensed as an importer under this Regulation for the following horticultural
produce:
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P rY
The LIiCEnSe EXPITES OM.....ouuiinniiiinsiansinenerie e e see e

DAt Of IS SUE . - v v ettt et e ettt eee e et tetaeaetaeaetrasiastresseinesaeearaeenaraeneans

(Director General)
Official stamp of the Authority
CONDITIONS

1. Any changes to the source of produce and list of buyers submitted to the Authority
by the dealer shall be notified in advance to the Authority in writing

2. This License is not transferable.

3. This License may be revoked, suspended or altered in circumstances outlined in
section 23 of the Crops Act.

Form 17 r.27(1)
APPLICATION FOR IMPORT CERTIFICATE
Name Of iIMPOrt COMPANY ... ...cvuiuniiniitiriit et
Address ....o.oeevieiii e Telephone ..........coovvvniniininiinnne.
Email ... Physical location ...
L0 T T T2 T | P R TP
Import license NUMDEr ..........oouiiiiiiiiiii
Importdate and IME ........coooiiiniiiiiii i
Pointof entry .........ccovoiiiiiiiiin Type of vessel and number

Type of product: oFresh produce  oprocessed product (Tick as appropriate)

Produce Type (Hs  |Quantity Country of origin Value (F.O.B)
Code) (Kilograms) KES

FOR OFFICIAL USE

Checked by:

Name of officer ...........coooviiiii i Signature............... Date ................

Approved by:
Director General...................... Signature .........cooviviiin Date .......coovvvvninnnns
Official rubber stamp
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Form 18 r.27(3)
IMPORT CERTIFICATE

NamMeE Of DEAlEr. . ... ..ottt e e e e

AdAresS. ..ot Telo oo

EENAL 5 5o o s b8 iimssncsstasn & it gmes 165658 monrie Physical Location.................ocooevnn ..

CONCACE PETSON v.vceivieroorsioibinins 5 s i biacs S5 6408 56808367555 £35S SEL08.0750.8 5438 & SSLE WTSh w3005 68 61478 G,9018.6%
Import Certificate Registration No. ........

Validity period from: s ssmsssnmssmsrimssmissssmsss aes S0 suins vavlsssrssdssmuseves was samwass
Point of €ntry/deliVery.. . se. : sevwoms swes noms sumeuss arsnsames sos « 55 ssien g 53

Is hereby authorized to import the following; o Fresh produce oProcessed product (Tick
as appropriate)

Produce Type (Hs Quantity (Kilograms) [Country of Origin |Value (F.0.B) KES
Code)

FOR OFFICIAL USE
Checked by:

OFfiIcer NaAME: . .oos s oslsismam susms ez STFNALUTE., vin e sorsfismssss 0 ——

Approved by:

Director General ..................... Signature...................... Date .......cooiiiiiinnn
Official Rubber stamp

Terms and Conditions:

1. The Authority may vary, suspend or cancel the horticulture produce import
certificate issued if the holder fails to abide with the national horticulture

produce standards.

2. The importer shall provide all the information of the transaction in question to
the Authority on demand.

3. The import permit may be suspended without notice where such importer
infringes the legal requirements as set out in the laws of Kenya.

4. The holder of this certificate shall submit monthly returns to the Authority in the
prescribed format

5. A registered importer shall provide, on request by the Authority;

a) Original copies of importation and customs entry documentation.
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b) An import permit for shipment of the specific consignment.
c) Evidence of payment of duties and levies.

d) A certificate of origin and contact details of the exporters and importers
from whom they procured.

6. All consignments whether repacked or in original package shall bear in bold
print, the name and contact details of the consignor, consignee and the country
of origin.

7. Produce intended for importation into the country shall be sampled and analysed
for conformity to national food quality and safety standards and requirements at
the point of entry by the Authority.

8. Any consignment of horticulture produce that is either smuggled or does not
conform to the quality standards, shall be seized, detained and disposed of or
destroyed in an appropriate manner by the Authority at the cost of the offender.

9. Horticulture produce and products whose documentation does not meet the
requirements of the Authority shall be seized and detained for verification and
may be released to the consignee through issuance of a release order from the
Authority.

Form 19 r.28(1)

APPLICATION FOR EXPORT LICENSE FOR HORTICULTURAL PRODUCE
(To be filled in triplicate)

1. Full name of APpPliCant .........ooiiiiiiiii

2. Postal Address............ Registered Office................ L.R.NO. ..o,
Street ...vvvvveeiinvn . TELNOL o Fax No. ..o
E-mail..oooooiiiiiiiidWEDSILE
3. Place where the premise is located: Ward...... Sub-County......... County................
4. VAT Registration No /ID.No. ..o PIN ...
5.Year of Incorporation of Company ..................... and Registration No. ................

(Attach copies of, company incorporation certificate ID of Directors and current

Single Business Permit)
6. Types of Produce/ Products for the market ... '

7. Sources of supply for Produce .............oooiiiiii

I hereby declare that the particulars which I have given are true and accurate to the best
of my knowledge and belief.

Applicant Signature............oocooviiviiiiiin
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FOR OFFICIAL USE
Checked by:
Officer Name.............coooviinnen. Signature..............Date .............o

Approved by:

Director’s Name ...............oeuene. SIZNAUTE : soresin o samsons sess Date .....ooevvveiiiiniinn.

The Authority has the right to approve or reject this application. In case of rejection
reasons will be given and the applicant can reapply.

General Conditions

1. Consideration of this application will be conditional on the applicant satisfying the
Authority that the Applicant is capable of complying with national and International
Standards and any other legal requirements.

2. The dealer shall produce such documentary evidence as requested to support the
statements made above.

3. Dealers in export shall produce a valid contractual agreement in the prescribed form
between themselves and the entities from which they source their produce and also
the entities to which they sell their produce.

4. A dealer shall pay all dues to the Authority before his application can be considered.

Form 20 r.28(5)
HORTICULTURAL PRODUCE EXPORT LICENSE
INAME EXPOTTET s cure s sies swvsassssswmirarss st 565 sises sslee 3 S68f0 isl W% wanis vaial siswrwaiawrmarauis s sisiamrwais s

LCENSe INUIMIDE. . ..ocv oo ecoecs simsoiess 5505 3 sas008,6785008 167 533808181007 oI, SR AN 1805 SBEREISTots Sas SIS §olaioislalats 98 3

ST ..voe o uiere wrmrace miormis Siviich S57515 6757 FRTOTHIRES 5.0 L60aT0 s S50 § SI0I0 WIS S8 § Gilels ST GRIBNISINE S HHIHIH G058 SIEHS 50

is hereby licensed as an exporter under this Regulation for the following products:

The: LICENSE EXPITES O sus sou siuie s susis waminssisisis siomeasisrsiusafas sissinioiaiisiatomiataia ioise siniie o vaiae wiiats osisiss

DAt OF ISSUECL.. 1uoue-ersins st 50555 5,568085618 fclarisstelinn s STt lefate sfsiste syl alelh SATeis Si0ToISTBLEER IR SToRETATts s Sialolonss

(Director General)

Official stamp of the Authority
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CONDITIONS

9. Any changes to the source of produce and list of buyers submitted to the Authority
by the dealer shall be notified in advance to the Authority in writing.

10.

This License is not transferable.

Crops Act para 23

. The License may be revoked, suspended or altered in circumstances outlined in

Form 21 r.29(1)
APPLICATION FOR EXPORT CERTIFICATE

Name of EXPOrt COMPANY.....ivutiuiriieeitrt ittt et e et et e eree et aaiaaaasaans

AdAreSS. .. i Telooii

Email.........oooiii Physical Location....................ooee

Contact person

Export License No. ...

Export date and time Date:..........cooovvevecvvnncinenenn T

Point of EXit....oiiiiiiiiii i e

Is hereby authorized to export the following; o Fresh produce oProcessed product (Tick

as appropriate)

Produce Type (Hs
Code)

Quantity (Kilograms)

Country of Origin

Value (F.0.B) KES

FOR OFFICIAL USE
Checked by:

Officer Name...........

Approved by:
Director General

Official Rubber stamp
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Form 22 r.29 (2)
EXPORT CERTIFICATE

Name of Dealer .............ooooveiinnnn. Registration No. ......

AGAIESS... oooives swns vivs ssmasams oo s mvmvsmas saoss i - PO PR

Email: oo cois sis sommrsm vovn svwn s Physical LOCAtION. ........vvviniiiiriiiieee

COMACE PETSON cvvs yovmnrnwnsh 5535 s Aiis suwoiens suvs sumauas sosisieENTS H0k AITH A0S F0 ey 482 4008 1

Validity period from..........coemesmmeessemisimennss dOuiiiniiin st e

T e TUT T T R RRRAE

Export certificate for the following; O Fresh produce oProcessed product ( Tick as
appropriate)

Produce Type (Hs Quantity (Kilograms) |Country of Origin [Value (F.O.B) KES
Code)

NB:Attach invoice

FOR OFFICIAL USE

Checked by:

Authorized OFficer’s NAIME ......ouiirt ittt ittt ettt e et cs s

SEGNALUIE. ...evniie ittt e Date ..oviviineee e
Official Rubber stamp of the Authority
Terms and Conditions:

1. The exporter shall provide all the information of the transaction in question to the
Authority on demand.

2. The export permit may be suspended without notice where such exporter infringes
the legal requirements as set out in the laws of Kenya.

Form 23 r. 30(1)

QUARTERLY RETURNS ON IMPORT/EXPORT OF HORTICULTURAL CROPS
PRODUCE AND PRODUCTS .

(To be filled in triplicate)

1) Name/Business name of importer/exporter as appearing on the registration
RS S Eh Tt L TU T R R R PER:

2)  CertifiCate NO. .. eetitiit it ittt e e
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3) Postal address. ... ..c.c.civi somnaiinaune vissasss sane sesie Code:nnn i
4) “Tel. ccvinsms sans woms con sown sams o EMail. .o s
5) CONACUPETSON: i sms w15 ¢ iiieoens Sk swivie wopisiasiame s » dpis o' ssvi ssarsi aisiiraiiare fuisi arors i's sssonmion

6) Returns for the period (indicate in QUAITErS) .......o.ovvvuiiiiiiniiiiiiie,

Quarter |Name of Quantity Customs Country of Point of
crop (Kilograms) Value (KES) |origin/destination [entry/exit
produce or |Imported/exported country
product

NB: Indicate the applicable quarter Q1: January — March; Q2: April — June; Q3: July -
Sept; Q4: Oct - Dec

I hereby declare that the particulars which I have given are true and accurate to the best
of my knowledge and belief.

Applicant’s Signature........................s DAt « i s s e wsios swswwness s s s e s susinmg

Official stamp/seal

THIRD SCHEDULE
FEES AND LEVIES

REGISTRATION AND PERMIT |FEES (KES) |VALIDITY RESPONSIBILITY
CATEGORIES
Dealers registration  for  the|5,000.00 Annual Authority
domestic market
Pack house registration 5,000.00 Annual Authority
Export license fee 10,000.00 Annual Authority
Importer registration 10,000.00 Annual Authority
Export Levy 025 % of|Per Authority
Customs value |consignment
Import levy — Finished products 4% of impor(Per Authority
value consignment
Import levy — Raw materials 2% of importPer Authority
value consignment
Inspection for nursery/mother block|1,000.00 Annual per site [Authority
Inspection for produce conformity (1,000.00 Per inspection |Authority
Audits due to non-compliance to{100% of the|Per inspection |Authority
national, regional and internationallinspection cost
standards of systems
audit
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REGISTRATION AND PERMIT |FEES (KES) |VALIDITY RESPONSIBILITY
CATEGORIES

Nursery operator /Mother block Authority
registration for export market

Annual turnover of 0 to 50,000 1,000.00 Annual Authority

Annual turnover of 50,001-250,000{2,500.00 Annual Authority

Annual turnover of 250,001- 5,000.00 Annual Authority

500,000

Annual turnover above 500,000 7,500.00 Annual Authority

Made on the 15th June, 2020.

Ministry of Agriculture, Livesteries and C

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI
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MEMORANDUM



SCHEDULE

[Section 8.]

EXPLANATORY MEMORANDUM

EXPLANATORY MEMORANDUM TO

THE CROPS (HORTICULTURAL CROPS) REGULATIONS, 2020

Name of the Statutory Instrument:

Name of the P@Jrent Act:

Enacted Pursud_n’f to:

Name of the Ministry/Department:

Gazetted on:

Tabled on:

No. [ ]
PART I

The Crops (Horticultural Crops) Regulations,
2020 :

The Crops Act, 2013 (Na. 16 of 2013)

Section 40 of the Cro‘p_‘s Act, 2013 (No 16 of
2013) ,

Ministry of Agriculture, Livestock, Fisheries and
Irrigation.

State Department for Crops Development

PART Il

1. Purpose of the Statutory Instrument
The main purpose of the Horticultural Crops Regulations is to implement and
enforce the provisions of the Crops Act, 2013 (No. 16 of 2013) in as far as they
relate to horticultural crops. The Regulations are intended to provide
guidelines in the development and promotion of the horticultural crops
industry and in particular to provide for:

1|Page



(a) Application, processing procedures and forms for horticultural
Crops.

(b) Contractual guidelines between produce dealers and
horticulture producers.

(c) Procedures and conditions for registration, licensing produce
dealers and horticulture nursery operators as well as issuance of
licenses.

(d) Adoption of the national and international standards applicable

to horticultural crops.

(e) Align and streamline the operations of the stakeholders and
dealers in the horticultural crops sector.

(f) Provide a framework for inter-agency collaboration in the
horticultural crops industry at both the national and county levels.

(g) Ensure reliability of data that is collected and disseminated to the
players in the horticultural crops industry.

(h) Improve the returns from production, marketing and international
trade in the horticultural crops.

(i) Improve the returns from production, marketing and domestic

trade in the horticultural crops.

(i) Create an administrative environment for smooth running of affairs

in the horticultural crops industry.

2. Legislative Context

21

2.2

2.3

2.4

2.5

The Horticultural Crops Regulations are to bring into effect the provisions
of the Agriculture and Food Authority Act, 2013 (AFA) and the Crops Act,
2013.

The AFA Act became operational on 17" January, 2014 while the Crops
Act became effective from 1st August, 2014 via Legal Notice No. 110 of
2014.

At the point of enacting the Crops Act, a number of Acts were repealed
so as to reduce duplication and overlap of functions among the former
agricultural regulatory institutions and increase operational efficiency.

The Horticultural Crops Directorates replaced the former Horticultural
Crops Development Authority.

The Constitution of Kenya by taking intfo consideration the Fourth
Schedule.

2|Page



3. Policy Background

3.1

3.2

3.3

3.4

3.5

3.6

3.7

When the Economic Recovery Strategy for Wealth and Employment
Creation, 2003 (ERS-WEC-2003) and the Strategy for the Revitalization of
Agriculture, 2004 (SRA) were formulated, there was need for reforms in
the agriculture sector in Kenya.

The policy document, SRA was as a result of the interpretation of the ERS-
WEC-2003. This was launched in 2005 for the period running from 2004 to
2014,

It was noted and observed that the legal and regulatory framework in
the agriculture sector was outdated and that they overlapped and
lacked coherence which led to low competitiveness and effectiveness in
this sector.

Kenya Vision 2030 also recognizes agriculture as the key driver of the long
term agenda on social, economic and political fransformation as it
would aid in achieving the 10% annual economic growth rate envisaged
in the economic pillar of Vision 2030.

The background set out above led to a repeal of the previous laws and
regulations and brought into being the three main acts now applying in
the agricultural sector. These are: The Agriculture and Food Authority Act
2013 (AFA), the Crops Act, 2013 and the Kenya Agricultural and Livestock
Research Act, 2013 (No. 17 of 2013).

The BIG FOUR AGENDA of the government is now an entrenched policy
objective of setting the development pace in the country and this
directly applies to horticulture in terms of food security and
manufacturing perspectives.

As stated above, the Regulation's main objective is to provide for the
operationalization and implementation of the provisions of the Crops Act,
2013 in so far as it relates to horticultural crops, considering that the Act
provides for fundamental and substantive provisions for the growth and
development in all scheduled crops in general.

4. Consultation outcome

4.1

The county governments were extensively consulted when formulating
the Regulations. In particular, consultations were made with the
representatives of the Council of Governors including the Chairman of
the Agriculture Committee and County Executive members form various
Counties.

3|Pége



4.2 Other key stakeholders were also consulted and various consultations

4.3

4.4

were held all over the country. These included the small holders in the
horticultural industry in Migori County, Kisumu County, Siaya County, Busia
County, Vihiga County, Kakamega County, and Homabay County.
Meetings were also held by Agricultural Development Corporation
(ADC), Kenya Marine & Fisheries Research Institute (KEMFRI), Kenya
Agricultural and Livestock Research Organization (KALRO), Kenya Plant
Health Inspection Services (KEPHIS) etc. Other submissions were brought
in by Fresh Produce Exporters Association of Kenya (FPEAK), and Kenya
Flower Council (KFC).

Consultations were also carried out with the Attorney General's Office,
Transitional Authority (T.A) and the Kenya Law Reform Commission
(KLRC).

The following is the outcome of the Consultations. Consultations by
KEPHIS, PCPB, KFC, FPEAK and KALRO included: dealing with non-
compliant products and levies review. The consultations with counties
included functions and levy distribution between the two levels of
government. Consultations with Kenya Human Rights Commission were
seeking to enhance the protection of farmers in the contractual
guidelines.

No.

QUESTIONS/OPINIONS BY
STAKEHOLDERS

RESPONSE BY MINISTRY

Why Tobacco was not
included as a scheduled
crop when AFA was
established?e

Inclusion of Tobacco as a scheduled crop.

Whether the regulations
on weights of 50kg affect
storage are applicable
to small scale farmers?

The law is applicable throughout the
handling process to protect the health of
the handlers. However, it is not applicable
when it is done in the home.

There are losses in the
industry and need to be
prevented to eliminate
competitiveness of the

Regulations have been made to make the
handler responsible for the loses/spillage
be made accountable.

4|Page



product.

5. Guidance

5.1

W

5.3

5.4

5.5

Stakeholder sensitizations were conducted for the different players in the
horticultural crops subsector.

There will be consultations with the County Governments during the
implementation of the Regulations.

Training and Capacity building for the staff in the County governments will
be conducted.

AFA and the Horticultural Crops Directorate in conjunction with county
governments will continually provide guidance on the implementation of
the Regulations as will be necessary.

A robust monitoring and evaluation programme will be implemented
where the implementation of the Regulations will be regularly monitored
and evaluated.

6. Impact

6.1

6.1.1

6.1.2

6.2

6.2.1

The Impact on Fundamental Rights and Freedoms

There are no foreseen impacts on fundamental rights in relation to the
Horticultural Crops Regulations.

The proposed Regulations are expected to have positive impact on the
rights and freedoms of individuals and communities. They will provide
better returns on their produce and investment to existing and new
farmers. The Regulations will also create wealth and employment for more
Kenyans in the rural areas. This would contribute to improved household
incomes and enhance capacities to afford an adequate standard of
living envisaged in article 43 of the Constitution.

The proposed Regulations also seek to advance the Government policy of
implementing reforms in the horticultural crops sub- sector aimed at
achieving the national goals set out in the Kenya Vision 2030 whereby the
agricultural sector is a key driver of economic growth and value addition.
The Regulations will not only enhance public participation of the players in
the sub-sector but also ensure consumers of the horticultural crops
products have quality and safe products to consume as required in Article
46 of the Constitution.

The Impact on the Private Sector

To the broader private sector, the enactment of the Regulations is
expected to enhance operational efficiency and the ease of doing

5>|‘P.age
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6.3

6.3.1

6.3.2

633

business. Such ease and efficiency are expected to act as incentives for
private investors to increase their investments in the sector. The private
sector will therefore benefit from the increased volumes from horticulture.
Compliance with national and international standards will guarantee
better prices leading to increased incomes, and improved livelihood to
industry players. In addition, the Regulations are expected to reduce
exploitation of growers who engage in contractual agreements with
dealers.

To the consumers; both local and international consumers are also
expected to benefit from the proposed Horticultural Crops Regulations.
The Regulations provide that all stakeholders must adhere to national and
international food safety and quality standards in production, post-harvest
handling, transportation, storage and processing. The Regulations will
encourage supply of safe horticultural products to consumers. In addition,
adherence to Good Agricultural Practices will enable producers to reduce
inappropriate use of chemicals such as fertilizers and pesticides. This
eventually will help to reduce on both air and water pollution.

The Impact on the public sector

The proposed Regulations will provide clarity in the sharing of functions
between the two levels of government (national and counties) which wiill
lead to more efficient and effective service delivery. Compliance to the
proposed Regulations is expected to streamline management of the
horticultural sector in Kenya. Both county and national governments are
expected to increase their incomes from the prescribed fees for the
application of registration and levies which revenues will be expected to
be used in the betterment of the sector.

Fullimplementation of these Regulations will advance the food security,
health and manufacturing pillars of the National Government’s Big Four
Agenda through increased productivity of horticultural crops, value
addition through horticultural crop production and improved health
through enhanced nutrition security and food safety.

The Regulations will also result in increased farm incomes, increased export
revenues and foreign exchange earnings.

7. Monitoring and Review

7.1

It is expected that the Regulations shall be a subject of great interest to
all stakeholders particularly because of its potential to offer improvement

6|Page



in incomes, increase foreign exchange earnings, create employment,
reduce poverty and enhance the living standards of Kenyans.

7.2 The parent ministry working together with AFA and County Governments
will thus work hand in hand with the various stakeholders to promote
research and reviewing of its effectiveness towards promoting growth
and development of this vibrant horticultural crops sub-sector that will
increase the market for horticultural products locally and internationally.

7.3 The two levels of government will collaborate in ensuring adherence to
the Regulations and national standards at production, handling and
marketing stage while ensuring food safety and security.

7.4 AFA in conjunction with county governments (where necessary) will
implement a robust monitoring and evaluation programme to monitor
the implementation of the Regulations as detailed in the Regulatory
Impact Statement.

8. Contact

The Principal Secretary

State Department for Crops Development

Ministry of Agriculture, Livestock, Fisheries and Irrigation
Kilimo House, Cathedral Road

P.O. Box 30028

Nairobi.

Or by Email: psagriculture@kilimo.go.ke

The Director General

Agriculture and Food Authority

Tea House, Naivasha Road off Ngong Road,
P.O Box 37962-00100

Nairobi.

Or by Email: info@agricultureauthority.go.ke
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Introduction

The Regulatory Impact Statement for the proposed Crops (Horticultural Crops)
Regulations, 2020 was prepared in accordance with the provisions of sections 6,
7(1) and 7(2) of the Statutory Instruments Act, 2013 (No. 23 of 2013). Section 6 of
the Act requires the regulation making authority to prepare a regulatory impact
statement for the proposed regulations indicating the costs and benefits of the
proposed regulations on the public and stakeholders. Section 7(1) and 7(2) of
the Act sets out the contents of a regulatory impact statement for the proposed
regulations as follows:

1.0 A Statement of the Objectives and Reasons for the Proposed Regulations
The regulatory objectives and justifications are to:

1.1Consolidate and improve the Regulations that relate to the
horticultural crops. The Regulations define crops which fall under the
category of horticultural crops in the First Schedule of the Crops Act,
2013. This schedule is an improvement of the Agricultural (Declaration
of Special Crops) Horticultural Crops Order, 1967 (L.N. 228/1967)
(revised 2012), made under the now repealed Agriculture Act (Cap.
318) of the Laws of Kenya. Currently applicable and proposed to be
repealed by the Regulations is‘jlfhe Horticultural Crops Development
Order, 2011 (L.N. 190/2011) mode under the repealed Agriculture Act
(Cap. 318). Horticultural crops and other crops were also governed by
statutes which have since been repealed, including Agricultural
Produce Marketing Act (Cap. 320), Canning Crops Act (Cap. 328) and
various regulations made under these statutes.

1.2 Align the operations of the stakeholders and commercial dealers in the
horticultural crops sector. The Regulations seek to regulate the
operations of the nursery and mother block operators, produce dealers
and producers through inter alia, the application of common local
and international standards in registration, licensing and enforcement
of safety standards.

1.3Adopt the national and international standards in order to ensure
compliance with standards in produce handling, processing of



produce, transportation, harvesting, among others in order to achieve
quality assurance.

1.4Implement and provide for the collaborative framework established in
the Fourth Schedule to the Constitution of Kenya, 2010 by formalizing
and providing the framework for performance of distinct roles as well
as cooperation between the National Government and County
Governments. The Regulations spell out the distinctive roles of the two
levels of government and areas of collaboration, such as capacity
building, in line with the Agriculture and Food Authority Act, 2013.

1.5Provide a framework for inter-agency collaboration in the horticultural
crops industry. For instance, the Regulations make provisions for the
collaborative functions between Kenya Plant and Health Inspectorate
Services and AFA to ensure proper regulation of the horficultural crops
industry.

1.6Ensure reliability of data that is collected and disseminated to the
players in the horticultural crops industry. Over time, the horticultural
sector has grappled with the unreliable data collection and reporting
which affects the policy decisions taken by public authorities.
Accordingly, the Regulations make legal requirements for submission of
accurate quarterly returns by dealers to AFA and accurate record
keeping by nursery operators.

1.7 Improve the returns from the production, marketing and international
trade in the horticultural crops through decisive assignment of roles of
key players in each stage of regulation.

1.8The Regulations align closely to the BIG FOUR AGENDA which hinges
on food security. Horticulture sub-sector will play a pivotal role in
enhancing food security in the country whereas the proposed
Regulations will create support mechanisms for smallholder horticulture
farmers by providing incentives for increased economic benefits for
sector players.

1.9 Overall, the Regulations seek to create an administrative environment
for smooth running of affairs in the horticultural crops industry in Kenya
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2.0
2.1

2.1.1

2.1.5

through use of forms and adoption of systems that enhance
accountability through the National Horticulture Traceability System,
which is the framework for tracing horticultural crops.

Statement on the Effect of the Proposed Regulations

Effects on the Public Sector

The proposed Regulations will provide clarity in the sharing of functions
between the two levels of government which will lead to more efficient
and effective service delivery.

Compliance to the proposed Reguiations is expected to streamline
management of the horticultural sector.

Both county and national governments are expected to increase their
incomes from the prescribed fees for the application of registration and
levies which revenues will be expected to be used in the betterment of
the sector.

Streamlining of export systems by regulators at the exit point. This is a
mandate by KEPHIS for some of the aspects of export produce
requirements which have been outlined.

Full implementation of these Regulations will aid to advance the
manufacturing pillar of the national government’s Big Four Agenda
through increased productivity in the horticulture industry. The Regulations
will result in increased farm incomes, increased export revenues and
foreign exchange earnings.

2.2Effects on the Private Sector

221

222

Enhancement of operational efficiency and the ease of doing business.
Such ease and efficiency are expected to act as incentives for private
investors to increase their investments in the sector.

Increased volumes from horticulture.



223

224

225

22

2.2.7

228

Compliance with national and international standards will guarantee
better prices leading to increased incomes, and improved livelihood to
industry players.

Self-regulation by the private sector will enhance compliance of the
Regulations.

Reduce exploitation of growers who engage in contractual agreements
with dealers and protection of exporters from poaching of produce.

To the consumers; both local and international consumers are also
expected to benefit from the proposed Regulations. The Regulations
provide that all stakeholders must adhere to national and international
food safety and quality standards in production, post-harvest handling,
transportation, storage and processing.

The Regulations will encourage supply of safe horticultural products to
consumers.

Adherence to good agricultural practices will reduce inappropriate uze of
chemicals such as fertilizers and pesticides. This eventually will help to
enhancement of consumption of safe food and in the conservation of the
environment.

2.3Effects on Fundamental Rights and Freedoms

23.1

23.2

233

There are no foreseen negative impacts on fundamental rights and
freedoms in relation to the proposed Regulations.

The proposed Regulations shall have a positive impact. They will provide
better returns on their produce and investment to existing and new
farmers. The Regulations will also create wealth and employment for more
Kenyans in the rural areas. This would contribute to improved household
incomes and enhances capacities to afford an adequate standard of
living envisaged in article 43 of the Constitution.

Further, the proposed Regulations seek to advance the government
policy of implementing reforms in the horticultural sector aimed at
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achieving the national goals set out in the Kenya Vision 2030 whereby the
agricultural sector shall be a key driver of economic growth and value
addition. The Regulations will not only enhance public participation of the
players in the sub-sector but will also ensure consumers of horticultural
products have quality and safe products to consume as required by
arficle 46 of the Constitution.

2.3.4 The proposed Regulations will enhance the intensification in cultivation of
vegetables, fruits and flowers by both small scale and large scale
producers and will also improve marketing structures, including adequate
refrigeration facilities to help increase the shelf life of the produce for both
domestic and international markets.

3.0 Statement on Regulatory & Non-Regulatory Options
3.1 Option 1: Maintaining the Status Quo

The option of not promulgating or adopting the Regulations will mean that the
Regulations made under the repealed statutes will continue to apply. This will
mean that there will be gaps in the regulatory framework considering that there
is urgent need to implement and enforce the provisions of the Crops Act which
has consolidated laws relating to the agricultural sector and has repealed
various statutes that applied to this sector. The proposed Regulaticns are
targeted at the specific categories of crops and have consolidated and
improved existing regulatory framework.

Such gaps or inefficiencies in the current regulatory framework will reduce
operational efficiency especially in the horticultural sector. This will prolong the
quest for solutions to challenges towards achievement of government goals of
ensuring increase in incomes, food security and international trade. The option
of maintaining the status quo is thus not sustainable and the RIA recommends
that the Horticultural Crops Regulations, 2020 be adopted in order to improve on
the horticultural sector's performance and to ensure that achievement of Vision
2030 becomes a reality.

If the status quo is maintained, county governments will not play any role in the
regulation of the sub-sector thus contravening the Fourth Schedule of the
Constitution, section é of the Crops Act, 2013 section 29 of the AFA Act and
relevant provisions of the County Governments Act, 2012 (No. 17 of 2012).
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3.2 Option 2: Passing the Regulations

In case the proposed Regulations on horticultural crops are accepted and
passed, they will enable compliance with National and International Standards
which is expected to translate to better prices leading to increased incomes,
improved livelihood to Industry players and the enhancement of food safety in
the domestic market for a healthier society. In addition, clarity in the sharing of
functions between the two levels of government (national and county) will lead
to more efficient and effective service delivery. These Regulations are also
important for other Regulations in providing the much needed complementarity
and holistic growth in Kenya's agricultural sector. The Regulations will also
enhance operational efficiency and quality of horticultural crops and their
products.

The Regulations have further taken cognisant of the changing environment in
the horticulture market and have also provided for regulation of domestic
horticulture market products.

3.3 Option 3: Other Practical Options

Other practical options of achieving the objectives of the proposed Regulations
could include dissemination of information and education, market-based
structures, self-regulation and co-regulation. The RIA did not, however, note
these as feasible options of achieving the objectives of the proposed
Regulations.

Doing nothing may mean that the provisions of the two newly enacted Acts that
is, The AFA) and the Crops Act, and Fourth Schedule of the Constitution may not
be fully effected. The option of doing nothing is very costly and may retard the
growth of horticultural sector which eventually may have serious consequences
on the achievement of Kenya's Vision 2030 which under Second Medium Term
Plan (2013 - 2017), implementation of the Consolidated Agricultural Reform
Legislation include preparation of necessary Regulations to actualize
implementation of the Acts, and setting up institutions such as the Agriculiure
and Food Authority.



4.0 Costs-Benefit Analysis (CBA)

4.1 Economic, Environmental and Social Impacts

Economic impacts of the Regulations will include:

a) increase in both productivity and production of horficultural
produce for both local and export markets.

b) ensure that an organized horticultural indusiry benefits from
increased export of fruits, flowers and other horticultural products to
the European Union and other destinations.

c) lead to increased value addition and product diversification
resulting from improved economic incentive of enhanced export
markets.

d) increase earnings from horticultural exports and this will ensure
steady flow of foreign exchange for the exchequer and key
stakeholders.

e) Smallholder horticultural farmers, producer organizations and
cooperative societies will benefit from a more organized sector thus
enhancing incomes received for producers, processors, transporters
and other value chain actors in the sector.

f) steady income of diect foreign investment through new
investments in production, value addition and marketing of Kenyan
horticultural products.

g) Improved Terms of trade - substitution of imported specialty
horticultural products with local products.

h) Increased job creation in the horticulture industry.

The social impacts of the Regulations will include:

a) The sub-sector has largely been responsible for decreased poverty levels
among the horticultural farmers and the community in general because it
confers frequent income from continuous production of commercial
horticultural crops for domestic and foreigh markets. The proposed
Regulations are leading towards enhancing this positive trend.

b) The Regulations point towards enhancing group action in production, thus
more and more improved income distribution among the smallholder
horticultural farmers and the community in general will be realized in the
medium and long run.



c) For communities living around large scale producers of horticultural crops,
the Regulations encourage corporate social responsibility leading to
improved access to water and sanitation among the households.

d) The Regulations will enhance healthy production of crops for consumption
leading to improved health status of the horticultural households and the
community resulting to reduced child and maternal mortality and
reduced disease incidences. Healthy crops mean healthy families.

e) Full implementation of these Regulations will aid to advance the food
security, health and manufacturing pillars of the National Government's
Big Four Agenda through increased productivity of horticultural food
crops, value addition through horticultural food crops manufacturing and
improved health through enhanced nutrition security.

f) The Regulations will also result in increased farm incomes, increased
export revenues and foreign exchange earnings.

The environmental impacts of the Regulations will include:

a) Greater corporate social responsibility by investors who plough back
surplus resources towards environmental conservation activities.

b) Responsible use of agro-chemicals that would harm the environment

~and have an effect on human health. .

c) Improved access to quality infrastructure services including water,
electricity, roads and other amenities in workers living quarters.

d) Improved Land conservation, utilization and management.

e) Reduced soil degradation due to improved plant cover and reduced
soil operations.

4.2 Administration and Compliance Cost

The RIA noted that resources would be required for operationalization of the
Regulations which will include human resource and operation costs for
enforcement well as for awareness creation of the Regulations to the different
stakeholders in the horticultural crops sector. More resources will go to the
implementation of the wider National Agriculture Policy which supports
extension services for strengthening knowledge transfer and technology
distribution among the farmers.

The broad objective of the Regulations is to accelerate and sustain growth and
development of the horticultural industry in order to enhance its contribution
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towards food security, poverty reduction as well as employment and wealth
creation. It is noted that passing and operationalization of the Regulations, will
be critical in facilitating further development of the horticultural industry ieading
to improved productivity, increased value addition, efficiency in horticultural
crops production, processing and marketing to guarantee improved incomes
for the horticultural smallholder farmers leading to improved livelihoods and
social welfare for communities, while also guarantying other businesses within
the value chains good returns and higher export earnings for the country,
particularly considering that the sub-sector is one of the leading foreign
exchange earner for the country.

The specific inherent benefits of the horticultural Regulations across the value
chain are as follows:

(i) facilitate increased production and better handling of horticulture
produce that will lead to high quality produce.
(i) enhance provision of the sub-sector's support services like finances,
insurance and technical advisory services.
(i) promote value addition and increase domestic and external trade.
(iv) develop and improve infrastructure to support the horticultural industry
particularly in major production areas.
(v) establish, strengthen and entrench institutional, legal and regulatory
framework in the horticultural industry.
(vi) promote mechanisms for socio-economic and environmental
sustainability while addressing cross-cutting issues.
(viij  promote horticultural investment in the ASALS.

4.3 Quantification of the Benefits

The Government of Kenya's National Economic Survey 2017 paints a bright spot
with regard to performance of the horticultural industry in Kenya. This can be
summarized as below:

The value of horticulture production rose 41% in 2017 compared with 2016 on
account of good prices. Market data from the Horticuliure Crops Directorate
indicates overall sales rose by more than 29% between 2016 and 2017. The total
value of horticultural produce exported between 2016 and 2017 increased by
11.7%. The value of domestic horticulture production has been growing over the
years as it is evidenced by these figures. The marked increase in exports was
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attributed to compliance with the export market requirements by majority of the
exporters especially to the European Union.

In 2016, the value of flowers, fruits and vegetables increased by 13, 12 and 12 %
respectively as compared to 2015. The cut-flower export still remains the largest
earner, contributing over 70% of the total fresh produce annual earnings.
Earning from flower exports increased by 11.6% between 2016 and 2017
representing a strong growth trajectory, (Economic Survey, 2017).

For domestic horticulture, currently, 95% of all fruit and vegetable produced in
Kenya is consumed domestically, and the domestic market accounts for over
95% of the total growth in quantity of fruit and vegetable production. The
traditional local marketing system, including urban wholesale markets, continues
to play the dominant role in FFV (fresh fruits and vegetables) marketing in the
country (Tegemeo, 2016).

The proposed Regulations will render traditional wholesale markets highly
attractive to buyers concerned with assuring high quality and food safety while
reducing procurement cost. Currently, over 8 million small-holder farmers
produce horticulture crops and they stand to gain when the new Regulations
are put in place. Because of growth in urban centres occasioned by high
population increase and effects of devolution, local urban markets for
horticulture are likely to grow to a level of 10-20% over the next decade. Small-
holder horﬁcul’r‘tgre farmers and small traders will be incoréorc’red in the FFV
market ol’rhough supermarkets may extend the dualism currently seen between
export and domestic systems into the domestic system itself, (Tegemeo, 2016).

The improved performance of the sector in real terms both for domestic and
export orientation implies that efficient and proper legislation and regulations in
the sector is meant to accelerate the growth so far experienced.

4.4 Distribution of Impacts

The implementation of the Horticultural Crops Regulations is expected to benefit
all the stakeholders in the sector. This can best be achieved if the
implementation is done with sufficient support from all the stakeholders and
institutions involved. The impacts of the implementation of the Regulations are
expected to be wide-spread.
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The production of horticulture is expected to increase as more farmers are
incentivized to revert to horticultural production or increase crop acreage by a
more efficient production system that provide the much needed support to
them and is obligated to pay them promptly for their deliveries. Improved
access to quality planting materials and research findings supported by better
agricultural advisory services will further contribute to increased production.

Environmental pollution is expected to reduce. This is because growers are
expected to use the right amounts of chemicals. The release of chemical
residues in the air and rivers will be reduced if the growers adhere to the set
phyto-sanitary standards. In addition, use of required amounts of chemicals will
reduce contamination of horticultural products such as onions, cabbages, kales
and tomatoes. Therefore, this will help to address the complex issue of food
safety in the country.

The foregoing is expected to have a positive impact on the health of
consumers. Farmers are expected to benefit from the strict Regulations
concerning contracts with dealers. Dealers who enter into contracts with
farmers will be expected to train them on the best practices. The use of good
practices is expected to result to increased yields thus high productivity which
may attract higher incomes. A well-organized horticultural sector is expected to
increase international trade which may translate into increase in the GDP thus
the growth of the Kenyan economy.

This RIA observes that an efficient horticultural sector is expected to attract more
investors who may end up creating employment for Kenyans especially the
youth. Reduced unemployment rate is expected to reduce the crime rates for
the betterment of the society at large.

5.0 Reasons why other Regulatory Options are not Appropriate

The other regulatory options have been considered and it was found necessary
that the horticulture industry needed the Regulations in order to improve
performance and benefit flows in the sector which is a key foreign exchange
earner and important for small-holder farmers who depend on it for their
livelihoods. If the status quo is maintained county governments will not play any
role in the regulation of the sub-sector thus contravening the Fourth Schedule of
the Constitution of Kenya, 2010, section 6 of the Crops Act, section 29 of the AFA
Act and relevant provisions of the County Governments Act, 2012.
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6.0 Conclusion

The Draft Regulations provide for proper regulation, promotion, development
and oversight of the horticultural crops industry in Kenya. The operationalization
of the Regulations is poised to generate more positive than negative impacts.

7.0 Recommendations
The RIA recommends the passing and operationalization of the proposed Crops

(Horticultural Crops) Regulations, 2020.
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1.0 INTRODUCTION AND BACKGROUND
1.1 Introduction

Agriculture remains the backbone of the Kenyan economy. It provides for the
livelihoods of a vast majority of the Kenyan population, earns the country foreign
exchange, reduces poverty levels and enhances the living standards of Kenyans.
According to the recent Kenya National Bureau of Statistics Economic Survey
(2018), agriculture is the single largest sector of Kenya's economy accounting for
about 31% of the Gross Domestic Product (GDP). Agriculture is thus a very
important aspect of the country's growth and development. For the sector to
thrive as well as it does and as it should, there has o be adequate and proper
Regulations.

The Agriculture and Food Authority (AFA) is the regulatory authority for the food
and agriculture sector in Kenya. The AFA is a state corporation that was
established under section 3 of the Agriculture and Food Authority Act, 2013 (No.
13 of 2013) (AFA Act). The AFA Act consolidated the laws on the regulation and
promotion of agriculture and makes provision for the respective roles of the
national and county governments in agriculture and related matters, in line with
the provisions of the Fourth Schedule of the Constitution of Kenya, 2010.

The AFA Act repealéd the Agriculture Act (Cap. 318) of the Laws of Kenya. The
Agricultural (Declaration of  Special Crops) Horticultural ~ Crops
Order of 1967 (L.N. 228/1967) merely declared certain horticultural crops to be
special crops under the Agriculture Act but did not have elaborate provisions
regulating the horticultural sub-sector. The substantive regulatory provisions are
found in the Horticultural Crops Development Order, 2011 (L.N. 190/2011) also
made under the repealed Agriculture Act. The Agricultural (Declaration of
Special Crops) Horticultural Crops Order of 1967 (revised 2012) and the
Horticultural Crops Development Order, 2011 are proposed to be replaced by the
Horticultural Crops Regulations, 2020.

AFA is the successor of former regulatory institutions in the agricultural sector that
were merged into Directorates under AFA. The Horticultural Crops Directorate is
the one vested with the responsibility of overseeing the regulation, development
and promotion of horticultural crops. The Directorate has replaced the
Horticultural Development Authority.



Article 93 of the Constitution of Kenya, 2010 establishes a Parliament that has a tri-
partite mandate i.e. representative, legislative and watchdog of other arms of
government through checks and balances. Article 94(5) of the Constitution
provides that no other person or body has power to make legislation except as
provided for in the Constitution or legislation. Article 94(6) provides for such
donated legislative mandate and confers to a state organ, state officer or person
the authority to make provisions that have a legal force. The donated legislative
mandate must be within express specification, purpose and objectives.

The Crops Act, 2013 (No. 16 of 2013) was enacted in 2013. Its objectives are to
accelerate the growth and development of agriculture in general, enhance
productivity and incomes of farmers and the rural population, improve investment
climate and efficiency of agribusiness and develop agricultural crops as export
crops that will augment the foreign exchange earnings of the country, through
promotion of the production, processing, marketfing, and distribution of crops in
suitable areas of the country.

Section 40 of the Crops Act, 2013 read together with section 46 of the AFA Act,
gives power to the Cabinet Secretary in consultation with the AFA and county
governments to make regulations for the better carrying into effect of the
provisions of the Act. The Acts provide for the formulation of various regulations,
rules and guidelines to operationalize the AFA and Crops Acts.

The Statutory Instruments Act, 2013 (No. 23 of 2013) came into operation on the
25t of January 2013. It compels administrative authorities and officials to observe
the provisions of the Act in coming up with subsidiary legislation with an aim of
promoting legal effectiveness, clarity and intelligibility of proposed regulations to
anticipated users through an ‘explanatory memorandum' that gives a brief
description of its purpose, legislative context, policy background, impact, among
other considerations. The key requirements of this Act are: consultations with
stakeholders in line with section 5 and preparation of a regulatory impact
statement in line with sections 6, 7 and 8 of the Act.

Horticultural crops in Kenya include fruits, vegetables and flowers among other
crops. The horticulture subsector is one of the top foreign exchange earners for
the country generating approximately US $ 1 bilion annually. The sub-sector
contributes approximately 1.45% to the national GDP out of which 1% is
generated from the flower industry. It is estimated that the sub-sector contributes
to 50% of Kenyan's foreign exchange. The sub-sector also supports livelihoods of

80% of the Kenyan population (Economic Survey, 2017).
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The horticulture industry is currently the fastest growing agricultural sub-sector and
is ranked third in terms of foreign exchange earnings from exports after tourism
and tea. Fruits, vegetables and cut flowers production are the main aspects of
horticultural production in Kenya.

Kenya has a long history of growing horticultural crops for both domestic and
export markets. Kenya's ideal tropical and temperate climatic condition makes it
favorable for horticulture production and development. About two million people
are employed in the sub-sector, most of them small-scale growers who constitute
80% of the producers. This alleviates poverty and provides higher incomes to
small-scale farmers (Economic Survey, 2017).

A well-developed and dynamic private sector has profitably marketed many
horticultural products to international markets. Government intervention has been
minimal, mainly facilitating the sectoral growth through infrastructure
development, incentives and support services. Structural and Macro-economic
reforms and introduction of a more liberal trading environment has also provided
a major boost to the country’s horticultural prospects. The tremendous
performance of the horticulture sub-sector presents an ideal opportunity for
investors.

There are however, a number of challenges and problems facing the horticultural
industry, which include: seasonal roads that get muddy during rainy secsons
which hinders accessibility be’rween farms and collecting centers; inadequate
refrigeration facilities which leads to reduction of quality as a result of rot,; and the
marketing system lacks proper organization. In addition, freight charges are
considerably high and this leads to marginal profit; the production cost is
considerably high due to hiked input prices.

1.2 Rationale and Justification for a Regulatory Impact Assessment

Over the last few decades, Regulatory Impact Assessments (RIAs) have emerged
as key instruments to support evidence-based and coordinated policy-making.
~ The systematic use of RIAis recognized as a key means to improve the efficiency,
transparency and accountability of decision making. RIA typically encourages
several “good governance” features and contributes to a better business-
enabling environment. Starting in the US and the UK in the 1980s, RIA gained
popularity and traction in the second half of the 1990s. By 2015, all 34 members of
the OECD at the time reported to have “some form of RIA" in place.



RIA is a flexible tool that helps governments make better regulatory and other
policy decisions based on information and empirical analysis about the potential
consequences of Government action. The aim of an RIA is to ensure that better
policy options are chosen by establishing a systematic and consistent framework,
including stakeholder consultation, for assessing the potential impacts of
Government action.

A systematic application of RIA, when embedded in the policy process, trains
decision-makers to ask and answer targeted questions, at the beginning of the
policy cycle, about the need for and goals of regulation, and the possible
consequences of government action. The many methods used in RIA —including
benefit-cost, cost-effectiveness, and least-cost tests, and partial tests such as
administrative burden and small-business tests — are means of giving order to
complex qualitative and quantitative information about the potential effects of
regulatory measures.

The final products of this systematic process of analysis are self-contained
documents called RIAs (or Regulatory Impact Statements, RISs). The RIAs deal with
substantive policy issues, are read and utilized by decision makers, and normally
available for public scrutiny and subject to the evaluation, but increasingly so in
parallel with the drafting phase of an independent oversight authority. Although
methodologies vary across countries, a number of key elements are comrnon. A
RIA normally includes:

i. Problem definition and justification for regulatory action;

i. Data, on which the analysis is based;

iii. Results of the consultation with affected parties and stakeholders;
iv. Identification of a number of feasible policy options;

v. Estimation and comparison of the different (qualitative and quantitative)
impacts of each policy option;

vi.  Selection of a preferred option accompanied by a prospective analysis of
its implementation and, more recently, providing basis for ex-post review.

There is no single RIA model. The institutional set-up for RIA depends on legal,
political, economic and social conditions. However, good practices have been
identified internationally, and there are converging patterns of how RIA is
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institutionalized. The institutional framework for RIA often includes legal provisions
which embed RIA in the policy formulation process, and stipulates criteria about
its scope of applicability. A Governmental body is often tasked with the oversight
of the quality of RIA documents and the RIA process.

RIA is a broad tool now used in most developed countries and an increasing
number of developing and fransition countries to improve the understanding of
economic and social welfare impacts of regulation. It is widely recognized as an
important mechanism, which can contribute to improving the business
environment, and to promote regulatory efficiency and effectiveness. RIA allows
policy-makers to assess trade-offs, consider new ways to regulate and identify the
most suitable alternatives to regulation. In essence, RIA is a method of:

(i). systematically and consistently examining the positive and negative

impacts arising from proposed Government actions; and
(ii). communicating the information to decision-makers and other stakeholders.

RIA is an important factor in designing a good quality law as it helps to provide
valid arguments supporting a planned regulation. The process is designed to
improve the quality of regulation by ensuring that the decision-maker is fully
informed when making regulatory instruments. The RIA process is designed to
encourage careful consideration, at an early stage, of the fundamental question
of whether regulatory action is required or whether policy objectives can be
achieved by alternate or non-regulatory measures, with lower costs for business
and the community. RIA may sometimes indicate that non-legislative measures
are the best solution to a particular sociai and economic problem. Thus, RIA helps
to avoid the production of redundant laws and reduce the bureaucratic burden
on enterprises.

Kenyan courts have made decisions to underscore the importance of RIA in
coming up with Regulations. In Kenya Association of Manufacturers & 2 others v
Cabinet Secretary, Ministry of Environment and Natural Resources & 3 Others
[2017] eKLR the court stated that it is strictly incumbent on a regulation-making
body to make assessment of the regulations on the stakeholders and that failure
to conduct it has the potential of rendering a statutory instrument null and void if
challenged on that basis.

Accordingly, Kenyan courts have underscored the need to strictly comply with
the Statutory Instruments Act, 2013. First, the courts have found that a regulatory
impact assessment must begin with consulting stakeholders as that is the only sure

way of determining the regulatory impact on the stakeholders, whether individual
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or juridical persons. Secondly, as was addressed in Brifish American Tobacco Ltd
v Cabinet Secretary for the Ministry of Health & 4 others [2015] eKLR, the mode of
consultations is key but this depends on the circumstances of each case as was
held in the case of Republic v MOALF & Others Ex parte Council of Governors and
Harrison Munyi (as the Chairman of the New National Farmers’ Association) [2016]
eKLR.

Regarding the process that the assessment ought to take, the court in Okiya
Omtatah Okoiti v Commissioner General, Kenya Revenue Authority & 2 others
[2017] eKLR posited the chronology of the procedure as follows; consultation of
stakeholders; regulatory impact assessment; preparation of an explanatory
memorandum and tabling of the statutory instrument in the relevant house and
consideration of the same by Committee of Delegated Legislation. This is in line
with the requirements of the Statutory Instruments Act.

1.3 Objectives of the Assignment

Section 40 of the Crops Act, 2013 gives the Cabinet Secretary in charge of
agriculture the power to make regulations for the better carrying out of the
provisions of the Act. In light of this, AFA in consultation with the County
Governments and relevant stakeholders made the Horticultural Crops
Regulations, 2018. AFA engaged the firm of Munyao, Muthama and Kashindi
Advocates to undertake the Regulatory Impact Assessment of these Regulations.

The main objective of the assignment was to conduct a Regulatory Impact
Assessment (RIA) of the Regulations. The RIA seeks to evaluate the impact and
effects of the draft Regulations both on the public and private sectors to inform
the choice of the most appropriate way to achieve objectives of the proposed
Regulations by evaluating the major feasible alternatives of intended legislative
action and other practical non-regulatory options.

The specific objectives of the following assignment were:

(a) Undertake an assessment of the draft Regulations in terms of its economic,
environmental and social impact and the likely administration and
compliance costs;

(b)  Assessthe impact of the draft Regulations on the private and public sectors;

(c) Assess the effect of the draft Regulations on fundamental rights and
freedoms;

(d)  Assess the effects of the draft Regulations;
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(e) Indicate other practicable means of achieving the objectives of the draft
Regulations including other regulatory or non-regulatory options and
reasons for or against these means;

(f)  Prepare aregulatory impact statement for the draft Regulations;

(g) Prepare explanatory memorandum for the draft Regulations;

(h)  Prepare notices on the Regulatory Impact Statements for publication in the
Kenya Gazette and 2 other daily newspapers of wide circulation;

()  Prepare for the Cabinet Secretary a compliance certificate for the draft
Regulation as per section 7(3) and 7(4) of the Statutory Instruments Act

(i)  Assess any other pertinent issue with respect to the draft Horticultural Crops
Regulations;

(k)  Prepare and submit a final legislative and policy review report on the draft
Regulations to the Board for their consideration.

1.4 Methodology and Approach

The approach to the assignment entailed detailed desk review and synthesis of
the draft Regulations, Crops Act, 2013, AFA Act, agriculture policy and strategies,
Vision 2030, Constitution of Kenya, 2010 and other key policy documents,
qualitative analysis, quantitative analysis, comparative analysis, trend analysis of
datu from these documents, trend analysis of judicial decisions on regulatory
impact assessment and public participation and key informant interviews and
focused group discussions to validate secondary data obtained from the
documents.

1.5 Policy Background for Horticultural Crops

Agriculture sectoral reforms in Kenya gained momentum in the year 2003. The
Government came up with the Strategy for Revitalizing Agriculture, 2004-2014. The
strategy was as aresult of the interpretation and implementation of the Economic
Recovery Strategy for Wealth and Employment Creation (ERS-WEC-2003). This was
launched in 2005 for the period running from 2004 to 2014.

Separately, the Government also set up the Economic Recovery Strategy which
was to run from the year 2003 to 2007. The policy underscored that the poverty in
rural Kenya could be alleviated through improvement of food security in the rural
areas. The focus on food security gained more momentum when the
Government of Kenya came up with Vision 2030 in the year 2007.
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In the year 2009, the Government adopted the Agriculture Sector Development
Strategy. The purpose of the strategy was to align all agricultural initiatives to
Kenya Vision 2030. Also formulated in the same year was the National Food
Security and Nutrition Policy. It was the first policy to focus on nutrition roles.
Further, it established a platform of ensuring that relevant ministries and agencies
cooperate towards the achievement of food security.

These initiatives formed the basis of the passing of the AFA Act and Crops Act,
2013 in the year 2013 which led to the repeal of the Cotton Act, (Cap. 335) and
Sisal Industry Act, (Cap. 341) of Laws of Kenya.

The Crops Act, 2013 was enacted to accelerate the growth and development of
agriculture, enhance productivity and incomes of farmers and the rural
population, improve investment climate and efficiency of agribusiness and
develop agricultural crops as export crops. For purposes of promoting the
production, processing, marketing, and distribution of crops in suitable areas, the
Act infroduces, among others, the reduction and circumvention of unnecessary
regulatory bureaucracy in the sector.

Sustained horticultural production is essential to realization of the goals and
targets of the Kenya Vision 2030. Despite the significant growth that the industry
has attained, the sub-sector was however operating without policy and
regulation until 2011-2012 when the Horticultural Crops Development Order, 2011
came into operation and the National Horticulture Policy respectively were
made. The lack of policy and regulation in the sector brought serious challenges
both locally and internationally. The National Horticulture Policy was developed
to ensure the growth and competitiveness of the industry is sustained into the
future. The domestic horticultural market constitutes about 95 percent of the total
production but contributes almost the same value as the 5 percent of volume
exported. Exports are 70% flowers which have high premium prices compared to
fresh fruits and vegetables which mainly drive the domestic market. This is largely
due to poor handling of produce throughout the value chain but more so, after
harvest. The policy gave a lot of consideration fo promotion of physical markets,
their management, the entire marketing function and maintenance of standards
to promote domestic horticultural market as well as advance the export market.
Measures at ensuring both socio-economic and environmental sustainability were
also given prominence in the policy. The policy was therefore timely, coming
when the industry had become robust and set to grow to even greater heights.

The broad objective of the policy was to accelerate and sustain growth and
development of the horticultural industry in order fo enhance its contribution
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towards food security, poverty reduction as well as employment and wealth
creation. The specific policy objectives towards the broad objective were thus to:
i) Facilitate increased production of high-quality horticultural
produce.
ii) Enhance provision of the sub-sector's support services like
finances, insurance and technical advisory services.
i) Promote value addition and increase domestic and external

trade.

iv) Develop and improve infrastructure to support the horticultural
industry particularly in major production areas.

V) Establish, strengthen and entrench institutional, legal and
regulatory framework in the horticultural industry.

Vi) Promote mechanisms for socio-economic and environmental
sustainability while addressing cross-cutting issues.

vii)  Promote horticultural investment in the ASALs.

In line with Vision 2030, the policy focus was to increase horticultural production
through opening up new areas especially in ASALs, intensifying productivity,
enterprise diversification, and encouraging small-scale farmers to realize
economies of scale. Other issues of emphasis in production included providing
adequate and affordable quality planting material; adopting appropriate crop
production management practices; access to affordable financial services and
insurance schemes; providing agricultural inputs; and promoting urban and peri-
urban horticulture.

The proposed Regulations have been made to implement the Government's
policies and objectives of increasing the efficiency and performance of the
horticultural sector.

1.6  Objectives of the Horticultural Crops Regulations

The Regulations are made under the Crops Act, 2013 which consolidated and
repealed various statutes relating to crops. The Act has provisions for the growth
and development of agricultural crops and other connected purposes. The
Regulations’ main objective is to provide for the operationalization and
implementation the provisions of Crops Act, 2013 in so far as it relates to the
horticultural crops considering that the Act provides for fundamental and
substantive provisions for the growth and development in all scheduled crops in
general. The specific objectives of the Regulations are as follows:
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. Consolidate and improve the Regulations that relate to the horticultural
crops. The Regulations define crops which fall under the category of
horticultural crops in the First Schedule. This schedule is an improvement of
the Agricultural (Declaration of Special Crops) Horticultural Crops
Order of 1967(L.N. 228/1967), made under the now repealed Agriculture
Act, (Cap. 318) of the Laws of Kenya. Also currently applicable and
proposed to be repealed by the Regulations is the Horticultural Crops
Development Order, 2011 also made under the repealed Agriculfure Act.
Horticultural crops together with other crops were also governed by other
statutes which have since been repealed including Agricultural Produce
Marketing Act (Cap. 320)., Canning Crops Act (Cap. 328) and various other
Regulations made under these statutes.

. Align the operations of the stakeholders and dealers in the horticultural
crops sector. The Regulations seeks to regulate the operations of the nursery
and mother block operators, produce dealers, exporters, importers and
producers through inter alia, the application of common local and
international standards in registration, licensing and enforcement of safety
standards.

. Adoption of the national and international standards to ensure compliance
with standards in produce handling, processing of produce, transportation,
horv{esﬁng among others in order to achieve quoli’ry' assurance.

! Implerﬁen’r and provide for the collaborative framework established in the
Fourth Schedule to the Constitution by formalizihg and providing the
framework for performance of distinct roles as well as cooperation
between the national government and county governments. The
Regulations spell out the distinctive roles of the two levels of government
and areas of collaboration such as capacity building in line with the AFA
Act.

. Provide a framework for inter-agency collaboration in the horficultural
crops industry. For instance, the Regulations make provisions for the
collaborative functions between Kenya Plant and Health Inspectorate
Services and AFA to ensure proper regulation of the horticultural crops
industry;
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1.7

. Ensure reliability of data that is collected and disseminated to the players

in the horticultural crops industry. Over time, the horticultural sub-sector has
grappled with the unreliable data collection and reporting which affects
the policy decisions taken by public authorities. Accordingly, the
Regulations make legal requirements for submission of accurate quarterly
returns by dealers to AFA and accurate record keeping by nursery
operators.

. The Regulations will significantly support the realization of the national

government's Big Four Agenda through improved food security, nutrition
security and by extension will also contribute to improved health in the
country.

. In addition, the regulations will promote value addition of various food items

through agro-processing and thus also contribute to the realization of the
manufacturing pillar while also creating more jobs in the horticultural crops
sub sector.

. Improve the returns from the production, marketing and international trade

in the horticultural crops through decisive assignment of roles of key players
in each stage of regulation.

10.Overall, the Regulations seek to create an administrative environment for

smooth running of affairs in the horticultural crops industry in Kenya through
use of forms and adoption of systems that enhance accountability through
the National Horticulture Traceability System, which is the framework for
tracing horticultural crops.

Assessment of the Nature and Extent of the Problem

Agriculture plays an important role in the Kenyan economy. This importance is
reflected in the positive correlation between growth in the agricultural sector and
that of the national economy in the past in which the economy grows if
agriculture grows and vice versa. The horticultural industry is a significant
contributor to agricultural Gross Domestic Product (GDP). The horticultural industry
therefore remains a leading success story in Kenya. It is among the leading foreign
exchange earners, contributes to food security, and is a source of livelihood to
the maijority of rural people who practice one form of horticulture or another.
These achievements were redlized despite the absence of updated set of
regulations in the sub-sector. It is however, no longer feasible to sustain the
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achievements or spur further growth of the industry without an effective and
supportive regulation that takes into account the dynamic nature of horticulture
business.

The proposed Regulations outline the Govermnment's intended measures in
streamlining the horticulture industry. Such measures include the licensing and
registration procedures, requirements, filing of returns, the sharing of functions
between the national and county governments, , monitoring compliance along
the value chain on aspects of horticultural production, processing, trade and
promotion, imposition, administration and prescription of licensing and
registration fees, compliance with national and intermnational standards,
promotion of horticulture industry self-regulation and co-regulation, and licensee
obligations to ensure good business relations between growers and dealers

RIA finds the scope of the problem to be very important as the horticultural
regulations are to bring into effect the provisions of the two enacted Acts that is,
the AFA Act and the Crops Act, 2013. The regulations will reduce duplication and
overlap of functions which existed under the former agricultural regulatory
institutions and increase operational efficiency in the horticultural sector.

The proposed Horticultural Crops Regulations have clearly provided guidelines on
how the sector should operate. The Regulations provides the registration and
licensing procedures for all dealers who are intending to establish a nursery or a
mother block in any area for horticultural crops and supply at either local or
international levels. The Regulations highlight guidelines governing agreements
between producers and dealers of horticultural produce. All dealers engaged in
contract farming with producers will be required o inform the relevant authority
in writing. This is critical as it will help to monitor and regulate operation of
horticultural contracts. The Regulations are therefore expected to spur the growth
of the sub-sector. However, implementation of Regulations has been a problem
in the country due to barriers such as corruption and inefficiency of those given
the responsibilities of implementation. In implementing the Regulations, the
Government through AFA working in conjunction with the county governments to
ensure that there are always measures in place to ensure challenges such as
corruption and other forms of inefficiencies are addressed. The Regulations also
provide for capacity building of county govemment officers and other
stakeholders. AFA and the Horticultural Crops Directorate in conjunction with the
county governments should always be keen to ensure that capacity building
programs are organized for farmers especially smallholder farmers.
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1.8 Regulatory Contextualization

The Horticultural Crops Regulations, 2020 have correctly focused at both
production and marketing of horticultural crops at both local and international
levels. The adherence to national and international food safety and quality
standards in production, provisions on registration and licencing, traceability of
crops, safety operations, submissions of returns and inspections, post-harvest
handling, transportation, storage and processing; guidelines on contractual
agreements and fair pricing for farmers will support local, regional and
international frade.

The AFA Act, 2013 and Crops Act, 2013 are fairly new laws that are yet to be fully
implemented. Consequently, the formulation of the Horticultural Crops
Regulations is necessary for the better carrying of the provisions of the highlighted
Acts of Parliament.
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2.0: EFFECTS OF THE PROPOSED REGULATIONS

This chapter outlines the groups of persons likely to be affected by the proposed
regulations and the impact of the proposed Regulations on both public and
private sectors. It also examines the likely impact of the proposed Regulations on
the realization of fundamental rights and freedoms of the affected groups.

2.1 Possible Positive Impacts of the Regulations

Generally, several stakeholders in the horticultural sector will come out as winners
as a result of the implementation of the Horticultural Crops Regulations, 2019. The
benefits from the regulations will depend on the scope, financing and efficacy of
their implementation. The following will be some of the expected benefits as a
result of the acceptance and passing of the regulations.

i. Impact on the Government

The proposed Regulations will provide clarity in the sharing of functions between
the two levels of Government which will lead to more efficient and effective
service delivery. Compliance to the proposed Regulations is expected to
streamline management of the horticultural sub-sector in Kenya. Both county and
national governments are expected to increase their incomes from the
prescribed fees for the application of registration and levies, which income is
expected to better manage the sub-sector.

i. Impact on broader private sector

The enactment of the Regulations is expected to enhance operational efficiency
and the ease of doing business, which will act as incentives for private investors
to increase their investments in the sub-sector. The private sector will therefore
benefit from the increased volumes from horticulture. Compliance with national
and international standards will guarantee better prices leading to increased
incomes, and improved livelihood to industry players. In addition, if well
implemented and adhered to, the regulations will reduce exploitation of growers
who engage in contractual agreements with dealers.
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iii. Impact on consumers

Both local and international consumers are also expected to tremendously
benefit from the proposed Regulations. The Regulations provide that all
stakeholders must adhere to national and international food safety and quality
standards in production, post-harvest handling, transportation, storage and
processing. These regulations if wellimplemented and adhered to will encourage
supply of safe horticultural products to consumers. In addition, adherence to
Good Agricultural Practice (GAP) will reduce inappropriate use of chemicals such
as fertilizers and pesﬁcides. This eventually will enhance consumption of safe food
and assist in the conservation of the environment.

2.2 Possible Negative Impacts of the Regulations

The Government will implement the Horticultural Crops Regulations in a manner
that does not adversely affect any of its intended beneficiaries. This will require
that associated (potential) risks be noted early and that mechanisms be put in
place for their mitigation as the implementation of the Regulations starts. The RIA
notes that the following will be the associated risks that may pose a loss to some
stakeholders if the Regulations are not implemented well:

i Consumers

~As described in the final Regulations, every dealer shall provide contracted
producer with sufficient training, during the contract period on group
management and administration Good Agricultural Practices (GAP) thus training
cost will be incurred. In addition, producers with intentions to supply at local or
export will be required to register with the respective county government or
authority, therefore, will be expected to pay prescribed fees. Dealers will also be
required to acquire health certificates from KEPHIS when moving their produce
and/or products across the country. Such transactions are expected to increase
the costs of production which might lead to increase of prices of horticultural
produce and products. AFA in conjunction with county governments will need to
monitor and evaluate the applicable fees to ensure that any increase in
production costs is minimal and outweighed by the major befits the regulations
will intfroduce to the sub-sector.
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ii. Farmers

Ensuring that farmers adhere to GAPs is important as it is expected to franslate
intfo high quality produce which can fetch high incomes especially at the global
market. There could be limited knowledge among farmers regarding the
implementation of the practices for example the right amounts and types of
fertilizers, pesticides, herbicides and fungicides to use. Therefore, the possibility of
farmers (especially smallholder farmers) failing fo adhere to most requirements of
GAPs and food safety and quality standards exists. It is critical, therefore, that
capacity building of farmers on the right practices be prioritized.

iii. Private Sector Players

The Private sector players have been left out on the assessment. These are
exporters, local market traders, logistics service. Farmers should also be included
in the benefits analysis.
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3.0: REGULATORY AND NON-REGULATORY OPTIONS

This chapter highlights other regulatory and non-regulatory options that could be
adopted by AFA in regulating the horticultural crops sub-sector in Kenya.

Alternatives to rule-based regulation are usually more flexible than a rule-based
approach, since they do not require setting the rules out in legislation which then
takes more time and effort to develop and change. Such alternatives are usually
adopted if the objectives of the proposed regulations can achieved through
other alternatives.

There are three main options to consider before deciding whether or not to
implement the regulations:

i. If the existing regulations are sufficient to address the issues in the
regulations proposals, a decision may be made to do nothing and
therefore dismiss the proposed regulations. A decision could be made that
the regulations be integrated into existing regulatory frameworks, which
should be improved to include the points being proposed.

i. A decision may be made to maintain the status quo and instead enhance
on on-going implementation of the Crops Act, 2013 and strengthen the
aspects related to horticulture in that Act cnd other strategies without
necessarily having new regulations in place; ond

i. A decision may be made to adopt the regulations depending on the
outcome of the cost-benefit analyses.

3.1 Option 1: Maintaining the Status Quo

Status quo will mean that the requirements of the Constitution under Fourth
Schedule regarding the shared roles of the national and county governments are
not met and similarly, this would mean that the dynamic market requirements are
subsequently and inherently not addressed.

The option of not promulgating or adopting the regulations will mean that the
regulations made under the repealed statutes will continue to apply. The
implication is that there will be gaps in the regulatory framework considering that
there is urgent need to implement and enforce the provisions of the Crops Act,
2013 which has consolidated laws relating to the agricultural sector and repealed
various statutes that applied to this sector. The proposed Regulations are targeted

21



to the specific categories of crops and have consolidated and improved existing
regulatory framework.

Such gaps or inefficiencies in the current regulatory framework will reduce
operational efficiency especially in the horticultural sector. This will prolong the
quest for solutions to challenges towards achievement of government goals of
ensuring increase in incomes, food security and international trade. The option of
maintaining the status quo is thus not sustainable and the RIA recommends that
the Horticultural Crops Regulations, 2019 be adopted in order to improve on the
horticultural sub-sector's performance and to ensure that achievement of Vision
2030 becomes a reality.

3.2 Option 2: Passing the Regulations

In case the proposed regulations on horticultural crops are passed, they will
enable compliance with national and international standards which is expected
to translate to better prices leading to increased incomes, and improved
livelihood to Industry players. In addition, clarity in the sharing of functions
between the two levels of government (national and county) will lead to more
efficient and effective service delivery. These Regulations are also important for
other Regulations in providing the much needed complementarity and holistic
growth in the Kenya's agricultural sector. The Regulations will also enhance
operctional efficiency and quality of horticultural crops and their products.

3.3 Option 3: Other Practical Options

Other practical options of achieving the objectives of the proposed Regulations
could include dissemination of information and education, market-based
structures, self-regulation and co-regulation. The RIA did not however, note these
as feasible options of achieving the objectives of the proposed regulations.

As highlighted in chapter 1, doing nothing may mean that the provisions of the
two newly enacted Acts that is, the AFA Act, 2013 and the Crops Act, 2013 and
Fourth Schedule of the Constitution may not be fully implemented. The option of
doing nothing is very costly and may retard the growth of horticultural sector
which eventually may have serious consequences on the achievement of
Kenya's Vision 2030 which under Second Medium Term Plan (2013 - 2017),
implementation of the Consolidated Agricultural Reform Legislations
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include preparation of necessary Regulations to actualize implementation of the
Acts, and setting up institutions such as the Agriculture and Food Authority.
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4.0: COST-BENEFIT ANALYSIS (CBA)

This chapter provides an analysis of the potential costs and benefits of using the
proposed regulations in regulating the horticulture sub-sector. It analyses the
economic, environmental and social impacts as well as the administrative and
compliance costs of adopting the proposed regulations. It also assesses and
quantifies the return on investments of the proposed regulations; and how the
impact of the proposed regulations is likely to be distributed among the affected
parties.

4.1 Economic, Environmental and Social Impacts
4.1.1 Economic Impacts:

Kenya's hortficultural sector is dynamic and contributes a significant share of
agricultural domestic product compared to other sub-sectors in the agriculture
sector. The Government's objective to transform the agricultural sector into a
profitable, commercially-oriented and competitive economic activity is well
articulated.

The proposed horticultural Regulations will bring order to one of the most
important foreign exchange earner for the country and a key livelihood source
for milions of smallholder resource poor farmers. In a nutshell, the following
economic benefits will be realized as a result of the regulations:

(i) There will be an increase in both productivity and production of
horticultural produce for both local and export markets.

(i) The Regulations will ensure that an organized horticultural industry
benefits from increased export of fruits, flowers and other horticultural
products to the European Union (EU) and other destinations including
new markets like the Far East.

(i)  The proposed Regulations will lead to increased value addition and
product diversification resulting from improved economic incentive of
enhanced export markets.

(iv)  Regulations will increase earnings from horticultural exports and this
will ensure steady flow of foreign exchange for the exchequer and
key stakeholders.

(v)  Smallholder households, producer organizations and cooperative
societies will benefit from a more organized sector thus enhancing
incomes received for producers, processors, transporters and other
value chain actors in the sector.
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(vi)  There will be steady income of direct foreign investment through new
investments in production, value addition and marketing of Kenyan
horticultural products

(vij Improved Terms of trade - substitution of imported specialty
horticultural products with local products
(viii) Increased job creation in the horticulture industry.

4.1.2 Environmental Impacts:

The proposed Regulations to a greater extent, have been drafted with due
consideration for sustainable crop production and environmental management
through a raft of measures that will conserve biodiversity. The Regulations will lead
to the following benefits for stakeholders:
(i) Greater corporate social responsibility by investors who plough back
surplus resources towards environmental conservation activities.
(if) Low or reduced use of agro-chemicals that would harm the
environment and have an effect on human health.
(i)  Improved access to quality infrastructure services including water,
electricity, roads and other amenities in workers living quarters.
(iv) Reduced greenhouse gases i.e. carbon emission.
(v)  Improved land conservation, utilization and management.
(vij Reduced soil degradation due to improved plant cover and
reduced soil operations.

4.1.3 Social Impacts:

The sub-sector is dominated by majorly small-scale farmers (approximately 8
million) who account for about 80% of the horticultural production, while
commercial export is dominated by large-scale growers. Smallholder growers’
average land parcels range from 1 acre -2.5 acres [1 hectare] in size, and in most
cases, smallholder vegetable farmers usually own less than one half of an acre,
whereas medium to large commercial farms range from 1 hectare to more than
50 hectares (Horticulture report, 2014). For vegetable farmers, the parcel of land
for production is much less. The implication is that proposed Regulations will have
greater social impact on the larger proportion of producers as follows:

(i) The sub-sector has largely been responsible for decreased poverty levels
among the horticultural farmers and the community in general because
it confers frequent income from continuous production of commercial
horticultural crops for domestic and foreign markets. The proposed

Regulations are leading towards enhancing this positive trend.
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(i) The Regulations point towards enhancing group action in production,
thus more and more improved income distribution among the
horticultural farmers and the community in general will be realized in the
medium and long run.

(ii)  For communities living around large scale producers of horticultural crops,
the Regulations encourage corporate social responsibility leading to
improved access to water and sanitation among the horticultural farmers.

(iv) The Regulations will enhance healthy production of crops for
consumption leading to improved health status of the horticultural farmers
and the community resulting to reduced child and maternal mortality and
reduced disease incidences. Healthy crops mean healthy horticultural
crops farmers.

(v) Full implementation of these regulations will aid to advance the food
security, health and manufacturing pillars of the national government's
Big Four Agenda through increased productivity of horticultural crops,
value addition through horticultural crops manufacturing and improved
health through enhanced nutrition security.

(vi) The regulations will also result in increased farm incomes, increased export
revenues and foreign exchange earnings.

(vii) The launch of the Kenya Horticulture Standard KS1758 part Il for fruits and
vegetables is significant. The significance of this standard and the role it
plays in the facilitation of flowers, fruits and vegetables export cannot be
gainsaid. This standard is set to become mandatory for issuance of an
export license. The standard establishes alevel playing field and facilitates
market access.

4.2  Administration and Compliance Cost

The Regulations propose the imposition of levies, fees or charges on producers
and dealers of all scheduled crops.

The RIA has noted that resources would be required for operationalization of the
Regulations which will include human resource and operation costs for
enforcement well as for awareness creation of the Regulations to the different
stakeholders in the horticultural crops sub-sector. Additional resources will go to
the implementation of the wider National Agriculture Policy which supports
extension services for strengthening knowledge transfer and technology
distribution among the farmers, whose implementation will augment the
achieving of the objectives of the Regulations.
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It has already been noted that recent policies, legislative and regulatory reforms
by the Government are dligned to the national objective of transforming
agriculture into an innovative, commercially oriented and modern agriculture.
This objective is well captured in Vision 2030, and the ASDS 2009-2020. This has
implications on administration and compliance costs as follows:

« The Horticultural Crops Development Authority (HCDA) is now Horticultural
Crops Directorate (HCD) under the AFA Act. The proposed Regulations
have set out the functions of the HCD which may call for additional
management costs.

 In particular, the HCD is mandated to facilitate development, promotion,
coordination and regulation of the horticultural sector in all aspects
ranging promotion of safety and quality standards, and facilitating access
to local and international markets.

The budgetary allocation for the agricultural sector has not been consistent with
the Maputo and Malabo Declarations which requires countries to allocate at
least 10% of the national budgets to agricultural sector. Kenya's allocation fo the
sector in 2014/15 fiscal year was 5.8% of national budget which is comparatively
lower in the East African region. County allocations to the agriculture sector
averaged an estimated 4% in 2014 meaning that actual allocations towards
small-scale horticultural development could be much lower or nil. The national
budget for 2017/2018 financial year allocated lower resources towards Crop
Development and Management (MTEF programme classification) which among
other things is to provide funding for smallholder empowerment project and
purchase of specialized materials and supplies for high value crops (CABE, 2017).

The foregoing calls for more resource allocation to deal with horticultural crops
development and the agricultural sector in general, so as to ensure that the
objectives of the substantive legislation and the proposed regulations are
achieved.

4.3 Assessment of Return on Investment (Benefit)

The broad objective of the Regulations is to accelerate and sustain growth and
development of the horticultural industry in order to enhance its contribution
towards food security, poverty reduction as well as employment and wealth
creation. It is noted that passing and operationalization of the Regulations, will be
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critical in facilitating further development of the horticultural industry leading to
improved productivity, increased value addition, efficiency in horticultural crops
production , processing and marketing to guarantee improved incomes for the
smallholder farmers leading to improved livelihoods and social welfare for
communities, while also guarantying other businesses within the value chains
good returns and higher export earnings for the country, particularly considering
that the sub-sectoris one of the leading foreign exchange earner for the country.

The specific inherent benefits of the horticultural Regulations across the value
chain are as follows:
(a) The Regulations will facilitate increased production of high-quality
horticultural produce.
(b) The Regulations will enhance provision of the sub-sector’'s support
services like finances, insurance and technical advisory services.
(c) The Regulations will promote value addition and increase domestic and
external trade.
(d) The Regulations will develop and improve infrastructure to support the
horticultural industry particularly in major production areas.
(e) The Regulations will establish, strengthen and entrench institutional, legall
and regulatory framework in the horticultural industry.
(f)  The Regulations will promote mechanisms for socio-economic and
environmental sustainability while addressing cross-cutting issues.
(g) The Regulations will promote horticultural investment in the ASALs.

4.4 Quantification of the Benefits

The Government of Kenya's National Economic Survey paints a bright spot with
regard to performance of the horticultural industry in Kenya. This can be
summarized as below:

The value of horticulture production rose 41 per cent last in 2017 compared with
2016 on account of good prices. Market data from the Ministry of Agriculture,
Livestock, Fisheries and Irrigation’s Horticulture Department indicates overall sales
rose from KSh. 216 billion in 2016 to KSh. 305 billion in 2017. The total value of
horticultural produce exported in 2017 increased from KSh. 101.5 billion in 2016 to
KSh. 115 billion last year (Economic Survey, 2017). The value of domestic
horticulture production has been growing over the years as it is evidenced by
these figures. The marked increase in exports was attributed to compliance with
the export market requirements by majority of the exporters especially to the EU.
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This was also attributed to the opening up new markets like Russia, Japan and
Korea

In 2016 the value of flowers, fruits and vegetables increased by 13, 12 and 12 per
cent respectively as compared to 2015. The cut-flower export still remains the
largest earner, contributing over 70 per cent of the total fresh produce annual
earnings. Flower exports contributed KSh. 82.24 billion, up from KSh. 70.83 billion
earned in 2016, representing 11.6 per cent growth, on export volume of 159,961
tonnes. Fruits and vegetables eamed KSh. 9 billion and KSh. 24 billion, on export
volumes of 56,945 tonnes and 87,240 tonnes respectively in 2017 (Economic
Survey, 2017).

The improved performance of the sector implies that efficient and proper
legislation and regulations in the sector is meant to accelerate the growth so far
experienced.

For Domestic Horticulture, currently, 95% of all fruit and vegetable produced in
Kenya is consumed domestically, and the domestic market accounts for over 95%
of the total growth in quantity of fruit and vege’rdble production. The traditional
local marketing system, including urban wholesale markets, continues to play the
dominant role in FFV (fresh fruits and vegetables) marketfing in the country
(Tegemeo, 2016).

The proposed Regulations will render traditional wholesale markets highly
attractive to buyers concerned with assuring high quality and food safety while
reducing procurement cost. Currently, over 8 million smallholder farmers produce
horticulture crops and they stand to gain when the new Regulations are put in
place. Because of growth in urban centres occasioned by high population
increase and effects of devolution, local urban markets for horticulture are likely
to grow to a level of 10-20% over the next decade. Smallholder horticulture
farmers and small traders will be incorporated in the FFV market although
supermarkets may extend the dualism (Tegemeo, 2016).

4.5 Distribution of Impacts

The implementation of the Horticultural Crops Regulations is expected to benefit
all the stakeholders in the sector. This can best be achieved if the implementation
is done with sufficient support from all the stakeholders and institutions involved.
The impact of the implementation of the Regulations is expected to wide-spread.

29



The production of horticulture is expected to increase as more farmers are
incentivized to revert to horticultural production or increase crop acreage by a
more efficient production system that provide the much needed support to them
and is obligated to pay them promptly for their deliveries. Improved access to
quality planting materials and research findings supported by better agricultural
advisory services will further contribute to increased production.

Environmental pollution is expected to reduce. This is because growers are
expected to use the right amounts of chemicals. In addition, use of required
amounts of chemicals will reduce contamination of horticultural products such as
onions, cabbages, kales and tomatoes. Therefore, this will help to address the
complex issue of food safety in the country.

The foregoing is expected to have a positive impact on the health of consumers.
Farmers are expected to benefit from the strict Regulations concerning contracts
with dealers. Dealers who enter into contracts with farmers will be expected to
train them on the best practices. The use of good practices is expected to result
to increased yields thus high productivity which may attract higher incomes. Well
organized horticultural sub-sector is expected to increase international trade
which may translate into increase in the GDP thus the growth of the Kenyan
economy.

This RIA observes that an efficient horticultural sub-sector is expected to attract
more investors who may end up creating employment for Kenyans especially the
youth. Reduced unemployment rate is expected to reduce the crime rates for
the betterment of the society at large.
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5.0: REASONS WHY OTHER REGULATORY OPTIONS ARE NOT APPROPRIATE

This chapter provides justifications why other regulatory and non-regulatory
options highlighted in chapter three are not appropriate in regulating the
horticultural crops subsector in Kenya.

Parliament enacted the Crops Act, 2013 which came into force on 1st August
2014. Section 40 of the Act delegated regulation-making powers to the Cabinet
Secretary responsible for matters relating to agriculture who is expected to consult
with AFA and county governments before making the regulations. The
Horticultural Crops Regulations are made pursuant to section 40 of the Crops Act,
2013 and are meant to fully operationalize the Crops Act, 2013 as far as
horticultural crops as scheduled crops is concerned.

As required under Article 10 of the Constitution as well as under the Statutory
Instruments Act, 2013, the Cabinet Secretary has held consultative forums
involving stakeholders for a considerable period of time, especially between the
years 2015 and 2018. Various categories of stakeholders have been involved in
the development of the Horticultural Crops Regulations.

It is instructive to note that the Horticulture Regulations are not expected to have
negative impact on fundamental rights and freedoms of persons or institutions
that are subject to the Regulations. Similarly, the Regulations do not have
negative impact on the environment or environmental rights of the people. It is
anticipated that the Regulations would positively impact on the private sector by
increasing productivity upon better harnessing of resources tfoward horticulture
production and processing.

A well-functioning horticultural sub-sector is considered a viable solution for the
country's need for cash crop diversification, enhanced food nutrition, income
generation, employment creation and foreign exchange earning in addition to
providing raw material for agro-processing industries.

The other regulatory options have been considered and it was found necessary
that the horticulture industry needed regulations in order o improve performance
and benefit flows in the sector which is a key foreign exchange earner and
important for smallholder farmers who depend on it for their livelihoods.
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6.0: OUTCOME OF STAKEHOLDER PARTICIPATION

This chapter examines the legal requirements for public participation. It also
analyses the outcomes of the public consultations conducted in coming up with
the proposed regulations with an aim of assessing whether those consultations
meet the threshold set for public participation in Kenya.

6.1 Legal Basis for Public Participation

The Constitution of Kenya, 2010 provides for national values and principles of
good governance and participation of the people of Kenya. Arficle 10 provides
for the involvement of the people in the enactment of any law. The national
values and principles bind all state organs, state officers, public officers and all
persons whenever they, inter alia, apply the Constitution and enact any law.

Section 5(1) of the Statutory Instruments Act, 2013 requires a regulation-making
body to make appropriate consultations with persons who are likely to be
affected by the proposed instrument. The impetus of this provision is twofold. First,
it makes consultations mandatory when a Regulation affects business or restricts
competition. Secondly, it sets the consultation test of appropriateness which must
be met. While having regard to what consultation is appropriate, the Act requires
a regulation-making body to take two steps that is to draw attention of experts
and afford adequate opportunity to interested persons to make their comments
on the proposed contents of the Regulations.

Regarding the form of the consultations, section 5(3) of the Statutory Instruments
Act, 2013 requires that there be an invitation, whether direct or indirect to persons
likely to be affected and followed by invitation of submissions or public hearings.
Apart from the mandatory form, the regulation-making body has the discretion
of adopting other formalities of consultation.

The courts of law have in several instances provided for the modes of ensuring
public participation is effective. For instance, in IEBC v NASA-Kenya & 6 others
2017 eKLR, [Para 164-5]; the Court of Appeal stated that,

“...the mode, degree, scope and extent of public partficipation is to be
determined on a case by case basis. What is critical is a reasonable notice
and reasonable opportunity for public participation. In determining what is
reasonable notice a redlistic time frame for public participation should be
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given. In addition, the purposes and level of public participation should be
indicated. Reasonableness is also to be determined from the nature and
importance of legislation or decision to be made, and the intensity of the
impact of the legislation or decision on the public. The length of consultation
during public participation should be given and the issues for consultation.
Mechanisms to enable the widest reach to members of public should be put
in place; and if the matter is urgent the urgency should be explained.”

Further, in Poverty Alleviation Network & others v President of the Republic of South
Africa & 19 others, CCT86/08 [2010] ZACC 5; public participation was emphasized
in the following terms;

“...engagement with the public is essential. Public participation informs the
public of what is to be expected. It allows for the community to express
concerns, fears and even to make demands. In any democratic state,
participation is integral to its legitimacy. When a decision is made without
consulting the public the result can never be an informed decision.”

The totality of all those pronouncements therein reproduced brings forth the
following cardinal points:

1. Public participaiion was never intended to be a suggestion, superfluous or
ornamental, rather to have a substantive bite, enforced and implemented.
It must be put into practice. ‘

2. Public participation must never be of mere cosmetic venture, formality and
public relations exercise, rather to be conducted in a manner that informs
the public of what is at stake, how it willimpact on the society and the end
document should mirror and reflect the spirit of the public in concern.

3. Public participation should never be equated to mere consultations. The
product of legislation ought to be a true reflection of the public
participation so that the end product bears the seal of approval by the
public.

6.2 Stakeholder Engagement

6.2.1 Stakeholder(s) Mapping
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The outlined requirements oblige AFA to conduct a stakeholder mapping of the
players in the horticultural industry in Kenya. A review of the Regulations reveals
that the Horticultural Crops Regulations shall have a direct impact on the dealers,
growers, owners of produce handling and processing facilities, importers and
exporters of horficultural produce and county governments. Consumers of the
crops will also be affected both directly and indirectly.

6.3 Actual Consultation

6.3.1 National Level Consultation (Government)
Government bodies such as the representatives of the State Department of Crops
Development representatives were consulted.

6.3.2 National Level Consultation (Non-government)

Another stakeholder forum was held at Panari Hotel on 14t April, 2015. The
invitations were made to various multi-level stakeholders ranging from dealers.
The Fresh Produce Exporters Association of Kenya and the Kenya Flower Council
also made written submissions to the Authority on the draft Regulations.

6.3.3 County Level

AFA adopted a plan for the engagement of county governments on the
mandate of AFA, its roles and the need to collaborate with the counties as key
stakeholders noting the shared functions of the national and county governments
under the Constitution. AFA also took cognizance of judicial precedent on
consultation of county governments including the case of Republic v MOALF &
Others Exparte Council of Governors and Harrison Munyi (as the Chairman of the
New National Farmers' Association) [2016] eKLR. The stakeholder forums were
conducted in Migori, Siaya, Homabay, Busia, Kakamega and Vihiga counties on
various dates between 10t and 18" February, 2015 when the Horticulture Crops
Directorate made elaborate presentations on the draft Regulations. Another
forum was conducted in Ole-Sereni where the county officials from Nyandarua
and Kirinyaga counties were met and gave their opinions.

6.3.4 Experts and Academia

The Authority consulted experts from public universities being Kenyatta University,
University of Nairobi and Jomo Kenyatta University of Agriculture and Technology.
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6.4 Adequacy of Stakeholder Consultations

6.4.1 Extent of Incorporation of Stakeholders’ Comments

The issues raised by the stakeholders were mainly on double taxation, payment of
levies by small farmers, data validation and the need for sensitization of counties,
control of crop diseases such as tomato wilt, plant health approvals, stakeholders’
sensitization with commodity counties. AFA technical officers were also invited to
review the draft Regulations. During the plenary sessions, the invitees were
allowed to raise concerns. Key among the concerns were need for collaboration
with county governments, increase in research funding, AFA's capacity to
employ staff, need to revise forms and the unreliability of data.

Stakeholder sensitization was undertaken in the county of Nakuru on 5t of June,
2015. In addition, the draft Regulations were reviewed to capture the useful
comments received from the relevant counties and stakeholders to wit the use of
the term authority for consistency, differentiation between the role of the county
and the national government, validity period of licences and provision for
mediation among other useful comments were incorporated into the Regulations
through amendments.

6.4.2 Justification for non-inclusion of certain comments

The comments on the control of diseases were not included because the same is
effectively dealt with under the Pest Control Products Act (Cap. 346) and Plant
Protection Act, (Cap. 324). In keeping with the Crops Act's objective of
preventing over-regulation in the agricultural sector, it was not prudent to include
the same under the Regulations. The comments on the increase in staff capacity
were not included but dealt with in the Regulations to the effect that inspectors
at county levels shall be responsible to the Authority.

6.4.3 Overall Extent of Consultations

There was a multi-level stakeholder consultation before coming up with the

Regulations. The stakeholders were representatives from various counties, and

sub-sectors in the horticultural crops industry. The consultations were also

conducted at national and non-national levels. The stakeholders from the
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research and academia were also invited to the forums. The stakeholder forums
were conducted strategically, with different group separately, and each
stakeholder was made to know about the contents of the Regulations through
presentations by AFA officials and the consequential inquiries were answered and
more significant ones amended.

The players in the horticultural industry in Kenya being the dealers, producers,
owners of produce handling and processing facilities, importers and exporters of
horticultural produce, academic experts and county governments were
extensively consulted in the formulation of the Regulations. The rest of the public
members who were not notified directly will have an opportunity to comment
once the explanatory memorandum is published in the Kenya Gazette in
accordance with section 8(1) of the Statutory Instruments Act, 2013.

The upshot of the foregoing is that the draft Regulations have met the
appropriateness test set under section 5 of the Statutory Instruments Act, 2013 due
to proper mapping of the stakeholders including experts. The plenary discussions
also show that the stakeholders were afforded reasonable opportunity to make
submissions and their concerns were all addressed during public hearings and
plenary sessions and where excluded, the exclusions were properly justified.

The stage of the regulatory impact assessment has just been past the stakeholders
consultations. The current stage is the preparation of the impact statement as well
as the explanatory memorandum. Accordingly, the first three steps identified by
the court and the Statutory Instruments Act, 2013 and have been strictly complied
with.

The consultations conducted by AFA are complete and in line with the current
jurisprudence developed by our court on adequacy of stakeholder consultations.
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7.0: ENFORCEMENT AND COMPLIANCE

This chapter looks at the effectiveness of the enforcement measures and
compliance requirements provided in the proposed regulations.

The RIA has verified that the regulations have included sufficient enforcement
and compliance mechanisms to ensure implementation.

The Fourth Schedule to the Constitution provides that agriculture is both a national
government and a county government role. The national government has the
task of developing agricultural policy while the county governments retain the
vast majority of the agricultural functions including crop and animal husbandry.
In line with this provision, the regulations provides for AFA, a national authority,
and the structures within the county governments as administrative bodies that
shall ensure compliance with its provisions.

The Regulations have proposed regulatory tools to aid the administrative bodies
in ensuring compliance. The tools include provisions for registration, licensing,
record keeping among other requirements for produce dealers, nursery and
mother block operators. Regulation 4 provides for registration of nurseries or
mother blocks with attendant mandatory provisions set out under Regulation 5.
These requirements shall ensure strict adherence to the standards set in the
Regulations.

Pursuant to Regulation 13, the provisions on registration shall be enforced through

imposition of criminal sanctions for non-compliance with the registration. The
licencing authorities (either AFA or county gdvemmen’rs) shall have the powers to
revoke certificate of registration and to cancel a licence as a tool of ensuring
compliance with the provisions of the Crops Act and these Regulations and the
conditions of licence or certificate.

In addition, the Regulations shall utilize the National Horticulture Traceability
System to ensure safety and quality controls. Pursuant to Regulatfion 18, the
contravention of the traceability requirements shall attract penal sanctions.

The Regulations shall also seek to adopt the national and international standards
to ensure compliance with standards in produce handling, processing of
produce, transportation, harvesting among others. The compliance requirement
shall be enforced by imposition of criminal sanctions pursuant to the provisions of
Regulation 21.
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There will be inspectors appointed in line with Regulation 23 of the Horticultural
Crops Regulations. The inspectors shall carry out inspections for all scheduled
horticultural crops in vessels, land, vehicles or land that are listed in the First
Schedule to the Regulations. The inspectors at County level shall be responsible
to the Authority and shall work in close collaboration with the County executive
committee member for agriculture in discharging their functions. The inspectors
shall be responsible for, among other things, inspecting and conducting enquiries
to ascertain whether these Regulations or the terms and conditions of the
respective licence or registration are being complied with; demand the
production by a licence or certificate holder of the licence for examination; and
seize and remove anything in respect of which the inspector has reasonable
grounds to believe that an offence under this Act is being or has been committed.
The inspectors will be required to carry out periodic checks. The Authority is also
expected to provide capacity building for the inspectors.

Compliance with the inspection requirement shall be enforced by the criminal
sanctions.

For all the non-compliance issues whose penalties are not provided under the
Regulations, the Regulations provide a general penalty for non-compliance.
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8.0: REVIEW, MONITORING AND EVALUATION

This chapter provides for reviews and monitoring and evaluation techniques that
could be adopted by AFA to ensure full implementation of the proposed
Regulations.

It is expected that the Regulations shall be a subject of great interest to all
stakeholders particularly because of its potential to offerimprovement inincomes,
increase foreign exchange earnings, create employment, reduce poverty and
enhance the living standards of Kenyans. The parent Ministry working together
with AFA and county governments will thus work hand in hand with the various
stakeholders to promote research and reviewing of its effectiveness towards
promoting growth and development of this vibrant horticultural crops sub-sector
that will increase the market for sisal and cotton locally and internationally.

The RIA recommends the establishment of a horticultural database where all
information regarding production and marketing of various horticultural produce
and products for all the counties involved will be recorded.

A ten-step process can serve as a guide in establishing an M&E system during the
implementation of the Regulations, as listed below:

1. Cor;duct a readiness assessment.

2. Agree on outcomes fo monitor and evaluate.
3. Develop key indicators to monitor outcomes.
4. Gather data on baseline indicators.

5. Plan for improvements and set realistic targets.
6. Monitor performance resulfs.

7. Conduct mid-level and end-term evaluation to inform reviews, collaborative
learning as well as decision making.

8. Analyse performance data.
9. Use findings for reviews

10. Sustain the M&E system within Government by linking to the M&E grid under

the Kenya Bureau of Statistics (KBS)
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9.0: CONCLUSION AND RECOMMENDATIONS

This chapter provides other laws and policies that could complement the
proposed Regulations. It also provides concluding observations regarding the
proposed Regulations and makes a specific recommendation on whether the
proposed Regulations should be adopted and implemented.

9.1 Linking the Regulations to other legislation and policies

The RIA notes that the proposed Horticultural Crops Regulations, 2020 do not
contradict nor overlap any current policies but rather they are meant to bring into
effect the Crops Act, 2013 and Agriculture and Food Authority Act, 2013. The
essential policies, strategies and regulations that Horticultural Crops Regulations,
2018 relate to include;
1. Constitution of Kenya, 2010

Crops Act, 2013
Agriculture and Food Authority Act, 2013
National Food and Nutrition Security Policy
National Agribusiness Strategy
National Seed Policy, 2010
National Land Policy, 2009
| Agricultural Sector Gender Policy
9. Kenya Agricultural and Livestock Reseorch Organization Act, 2013

10.Kenya Youth Agribusiness Strategy 2017- 2021

11. Kenya's Vision 2030

12.UN-SDGs, 2015

13.Malabo Declaration, 2014
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9.2 Conclusion

The raft Regulations provide for proper regulation, promotion, development and
oversight of the horticultural crops industry in Kenya. The operationalization of the
Regulations is poised to generate more positive than negative impacts/risks.

9.3 Recommendations

The RIA recommends the passing and operationalization of the proposed Crops
(Horticultural Crops) Regulations, 2020.
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10.0: PERTINENT ISSUES

Definitions

1. The definitions under Regulation under Chapter 2 should be arranged in
alphabetical order as is the practice and requirement in legislative drafting.

Penalties and sanctions

The sanctions imposed by various Regulations are contrary to the provisions
of section 24(5) of the Statutory Instruments Act, 2013 which require that
subsidiary legislation should not impose penalties of more than KShs. 20,000
and 6 months imprisonment. This applies to all provisions which impose
sanctions including Regulations 16(6), 21 and 28. There have been previous
litigation on the issue in the case of British American Tobacco Ltd v Cabinet
Secretary for the Ministry of Health & 4 others [2015] eKLR and regulations
which contravened this requirement on penalties were declared invalid.

Repeal of existing regulations

A new Regulation should be added at the end to repeal the Agricultural

(Declaration of Special Crops) Horticultural Crops Order of 1967 (L.N.

228/1967) and Horticultural Crops Development Order, 2011 (L.N. 190/2011)

(and any other subsidiary legislation applicable in the sukb-sector).
Regulation 26(1)(2)(i): The reference to Horticulture Authority must be error. It
should be changed to Directorate.
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1st March, 2019

CORRIGENDA
IN Gazette Notice No. 1215 of 2019, amend the expression printed

as “Njuki Mwaniki, (Rtd.) Major Gen." to read “Njuki Mwaniki,
(Rtd.) Lt. Gen.”

P

IN Gazette Notice No. 12428 of 2018, Cause No.-21 of 2018,

amend the second petitioner’s name printed as “Joseph Kahigia
Kamunge” to read “Joseph Kahihia Kamunge”, the name of deccased
person printed as “Joseph Maina Eliud” to read “Njenga Gituru”, the
date of-death printed as 22nd March, 2017 'to read “3rd August,
2017" and the place of death printed as “Kiserian” to read PCEA,
Kikuyu Hospital in Kenya” where it appears.

IN Gazette Notice No. 4224 of 2018, Cause No. 2 of 2018, amend
the expression printed as “for a grant of letters of administration
intestate” to read “for a grant of letters of administration with will
annexed” and the place of death printed as “Bishop Kioko Hospital” to
read “M.P. Shah Hospital” where it appears.

IN Gazette Notice No. 1266 of 2019, amend the expression printed
as “deceased’s son and daughter” to read “the deceased’s brother and
sister” where it appears.

IN Gazette Notice No. 1457 of 2019, amend the proprietor’s name
printed as “Charles Newton Wanjiku” to read “Charles Ncwton
Wanjuki”.

.

IN Gazette Notice No. 5474 of 2018, amend the expression printed
as “Cause No. 284 of 2018" to read “Cause No. 284 of 2017".

IN Gazette Notice No. 1602 of 2019, amend the expression pnmed
as “(ID/3015607)" to read “(1D/30156107)"

IN Gazette Notice No. 1626 of 2019, amend the expression printed
as “ Mutira/Kangai/1254” to read “ Mutira/Kangai/1254 and 1255”
where it.apperars.

- GAZETTE NOTICE No. 1906
THE KENYA INFORMATION AND COMMUNICATIONS ACT
(No.2 of 1998)
EXTENSION OF TERM

IT IS notified for public information that the Cabinet Secretary for
Information, Communications and Technology has extended the
period of appointment of the Taskforce for Developing a Policy and
chulatory Framework for Privacy and Data -Protection in Kcnya
contained in Gazette Notice No. 7857 of 2018, for a period of six (6)
months, with effect from the15th September, 2018.

Dated the 18th February, 2019.

JOE MUCHERU,
Cabinet Secretary for Information, Communications and Technology.

GAZETTE NOTICE No. 1907
THE STATE CORPORATIONS ACT
(Cap. 446)
KENYA YEARBOOK ORDER
* (L.N. 187 of 2007)
APPOINTMENT

IN EXERCISE of the powers conferred by paragraph 3 (2) (j) of
the Kenya Yearbook Order, 2007, the Cabinet Secretary for
Information. Communications and Technologv abpoints—

Caroline Mukeli
Nemaisa chreini
. Wilson Kipkazi

to be members of the Kenya Yearbook Board for a period of three (3)
years, with cffegl from the 8th February, 2019. )

Dated the 8th February, 2019.

JOE MUCHERU,
Cabxnet Secretary for Information, Communication and Technology.

GAZETTE NOTICE NO. 1908
" THE CROPS ACT
' (No. 16 0f 2013)
REQUEST FOR 'COMMENTS

REQUEST for Comments on the Regulatory Impact Statement and
on the Crops (Tea Industry) Regulations, 2019; Crops (Horticulture)
Regulations 2019; Crops (Nuts and Oil) Regulations, 2019; Crops |
(Fibre) Regulations, 2019 and Crops (Pyrethrum) Regulations, 2019.

The Cabinet Secretary, Ministry of Agriculture, Livestock,
Fisheries and Irrigation is in the process of promulgating thé following
Regulations as provided for under section 40 of the Crops Act, 2013.

(a) The Crops (Horticulture) Regulations;
(b) The Crops (Tea Industry) Regulations;
(c) The Crops (Nuts and Oil) Regulations;
(d) The Crops (Fibre) Regulations; )
(e) The Crops (Pyrethrum) Regulations.

In compliance with the provisions of the Crops Act, 2013 and the
Statutory Instruments.Act, 2013, the Ministry announces to the public
the availability of the regulations listed herein above as well as’the
Regulatory Impact Statements for each of the regulations.

The main objective of the above Regulations, is to provide for the
regulation, promotion and development of the respective industry
value chain in Kenya. The respective Regulatory Impact Statement
contains detailed information on each of the regulation.

The Constitution of Kenya, 2010, Crops Act, 2013 and the
Statutory Instruments Act, 2013 provides that the public participates in

" the decision makmg process through the submission of comments to

the Ministry. It is in this spirit that we request the public to participate

.by submitting their comments to the Ministry through the provided °

address.

All interested persons should submit written comments on the
Regulations listed hercin above and on the respective Regulatory
Impact Statement using prescribed public comments form, to reach the -
undersigned not later than fourteen (14) days from the date of -
publication of this notice. ’

The draft Regulations and the Regulatory Impact Statcment for all
the regulations as well as public comments form can be accessed
through the following websites: www.agricultureauthority.go ke;
www kilimo.goke. The draft Regulations, and Regulatory Impact
Statements are also available on request at the Agriculture and Food

- Authority offices, Tea House Office, Naivasha Road, off Ngong Road

during normal working hours.

Public forums to discuss the draft Regulations, and the respective
Regulatory Impact Statement shall be held as per the schedule below:

Regulation Venue Date Time
The Crops HCD Offices, 26th 9.00 a.m.
(Horticulture) Nairobi Horticultural | March, i
Regulations. Centre, Embakasi 2019
North, Mazao Road,
Nairobi
The Crops (Tea AFA, Tea Directorate |25th 9.00 a.m.
Industry) Offices, Tea House, March,
Regulations. Nairobi 2019
Tea Trade Centre, 29th 10.00 a.m
Nyerere Avenue March, )
Mombasa 2019
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1st March, 2019
Regulation Venue ' Date Time from the 7th January, 2019 to- the 31st March, 2019 (both days
The Crops (Nuts and | National Horticulture |28th 9.00 a.m. ingluusive); with effect frou the 7th Jaotiary; 2019;
Oil) Regulations. Research Institute March, ‘Dated the 19th February, 2019.
Kairo, Kandars, 2019 ' MWANGI KIUNJURI,
. Murang'a ; , Cabinet Sécretary
Kenya School of 9th April, |9.00 a.m. Y for Agriculture, Livestock, Fisheries and Irrigation.
Government, Matuga 2019 :
Kwale
The Crops (Fibre) Machakos University |2nd April,| 9.00 a.m. GAZETTE NOTICE NO. 1911
Regulations. Coll 01
SR tad o 2019 MINISTRY OF SPORTS, CULTURE AND HERITAGE
Maseno ATC, 4th April,|9.00 a.m. THE ORGANIZING COMMITTEE (OC) FOR THE
Kisumu 2019 . INTERNATIONAL ASSOCIATION OF ATHLETICS
The Crops Pyrethrum Processing | 3rd April,|9.00 \a.m. FEDERATIONS (IAAF) WORLD, UNDER 20 CHAMPIONSHIPS,
(Pyrethrum) Company (PPCK) 2019 * NAIROBI, 2020
Regulations. . | Offices, along General
Mathenge Road, APPOINTMENT :
Nakuru IT IS notified for general information that following the successful

Send your written comments to either:

The Principal Secretary

State Department for Crops Development

-Ministry of Agriculture, Livestock, Fisheries and Irrigation
Kilimo House, Cathedral Road,

P.O. Box 30028,

Nairobi.

Or by Email: psagriculture@kilimo.go ke

The Director-General

Agriculture and Food Authority

Tea House, Naivasha Road, 6ff Ngong Road,
P.O Box 37962-00100,

Nairobi. !

Or by E-mail: info@agricultureauthority.go ke

Dated the 22nd February, 2019.

MWANGI KIUNJURI,
Cabinet Secretary
for Agriculture, Livestock, Fisheries and Irrigation.

GAZETTE NOTICE NO. 1909

TASKFORCE OF SUGAR INDUSTRY STAKEHOLDERS TO
MAKE RECOMMENDATIONS FOR THE DEVELOPMENT OF
THE SUGAR INDUSTRY IN KENYA

EXTENSION OF TERM

IT IS notified for the-general information of the public that the
Cabinet Secretary for Agriculture, Livestock, Fisheries and Irrigation
has further extended the period of the Taskforce appointed vide
Gazette Notice No. 11711 and extended vide Gazette Notice No. 345
of 2019 to the 31st March, 2019 (both days inclusive), with effect from
the 7th January, 2019.

Dated the 19th February, 2019.

" MWANGI KIUNJURI,
Cabinet Secretary
for Agriculture, Livestock; Fisheries and Irrigation.

Gm NOTICE NO. 1910

TASKFORCE OF MAIZE INDUSTRY STAKEHOLDERS TO
MAKE RECOMMENDATIONS FOR THE DEVELOPMENT OF
THE MAIZE INDUSTRY IN KENYA

EXTENSION OF TERM

IT IS notified for the general information of the public that the
Cabinet Secretary for Agriculture, Livestock, Fisheries and Irrigation
has further extended the period of the Taskforce appointed vide
Gazette Notice No. 11710 and extended yvide Gazette Notice No. 344,

bid by Kenya to host the 2020 International Association of Athletics
Federations (IAAF) World Under 20 Championships and the signing
of the Event Organisational Agreement (EOA) for the Championships
that will be held in Nairobi, the Cabinet Secretary for Sports, Culture
and Heritage has appointed committees to be known as the Steering
Committee (SC) and Organizing Committee (OC).

(a) Steering Commiittee Represcntatives of!

Office of the President

Govemor, Nairobi County

Cabinet Secretary, Ministry of Sports, Culture and Heritage
Cabinet Secretary, Ministry of Interior and Co-ordination of
National Government .

Cabinet Secretary, The National Treastiry

-Cabinet Secretary, Ministry of Transport, Infrastructurc Housmg
Development and Public Works

" Cabinet Secretary, Ministry of Foreign Affairs

Principal Secretary/ Sports, Ministry of Sports, Culture and
Heritage

Chairman, IAAF World Under 20 Champlonshlps

Chief Executive Officer, IAAF World Under 20 Championships,
2020

Director-General, Sports Kenya

to be members of "the Steering Commitiee -effective ‘from the 1st
January, 2019 for a period of one (1) year and eight (8) months.

.(b) Organizing Committee (Secretariat):

Chairman—Gen. Jackson Tuwei

Chief Executive Officer—Michael Agwingi Rabar

Assistant, Chief Executive Officer—Mary Mwaki

Chief Operations Officer—Regina Gachora

Director of Ticket Operations and Knowledge Management—
Barnabas Korir

Assistant Director of Ticket Operations and Knowledge
Management —Maxwell Nyamu

Director, Finance and Administration— Farrah Kasim

Assistant Director, Finance and Administration—David Miano

Director, Legal —Emmanuel K. Gichohi

. Assistant Director, Legal — Christine Mangwana

Director of ICT —Gatwiri Kinya ~

Assistant Director, ICT —Hesbon Malwenyi -

Director, Security and Accreditation—+Joseph Kiget

Assistant Director, Security and actreditation—Joseph Chirchir

Director, Protocol —Colonel Matigo Marwanga

Assistant Director, Protocol —Susan Kamau

Director, Technical and Competition—Ibrahim Hussein

Assistant Director, Technical and Competition—Paul Mutwii

Director, Marketing and Commercial —Zaheeda Suleiman

Assistant  Director, Marketing - and Commercial —Robert

Nyanga’aya
Director, Media, Broadcastmg and Communication—Michael
Okinyi

Assistant Director, Media, Broadcasting and Communication—
Chris Mbaisi '
Director, Transport—Charles Welangai

Assistant Director, Transport— Vincent Kaduki

Director, Logistics—Douglas Wakihuri

Assistant Director, Logistics —Mohamed Bashir Ibrahim

Dirartar. Madical and Ant.Danino —Tarad Nvakiha (Tr )
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"OR COMMENTS

Reguest for Comments on the Regulatory Impaci Statements and on the Crops (Ten lndustry) Ragalaiions,
2019; C2ops {Hovisulkure Crops) Rnngxﬁm 2019; Crops (Phuis and 08 Cops3) RagaiaBons, 2019; Crops
{Fibra €ropa) Regulations, 2919 and Crops Pyrethrm) Ragsiations, 2919.

The Cabinet Secretary, Ministry of Agriculture, Livestock, Fisheries and Irrigation is in the process of promulgating
the following Regulations as provided for under Section 40 of the Crops Act, 2013 (No. 16 of 2013).

2) The Crops (HorBculure Crops) Regulations;

b) Tha Creps (F2a Indusky Regulatians;

3 Tiha Crops (Nuts and Dil Crops) Regulations;
Tha Crops {Fibre Crops) Regulatioas;

e) The Crops (Pyrethram} Regulaions.

tn compliance with the provisions of the Crops Adt, 2013 and the Statutory Instrurments Act, 2013 (No. 23 of
2013), the Ministry announces to the public the availability of the regulations listed herein above as well as the
gulatory impact ts for each of the regulations.

The main objective of the above Regulations, is to provide for the regulation, pramiotion and development of
the respective industry value chain in Kenya. The respective Regulatory Impact nt contains detailed
information on each 6f the regulatioss.

The Constitution of Kenya, 2010, the Crops Act, 2013 and the Statutory Instruments Adt, 2013 provides that the
publ'lcpanidpateshthededsion king process through the submi sion of co nts to the Ministry. iis in
this spirit that we request the public to participate by submitting their comments to the Wiinistry through the
provided address.

All interested persons should submit wiitten commenits on the regulations listed herein sbove and on the
respactive Reg Impact Sta t using prescribed public corments form, to reach the undersigned not
Yator than fousteen (3-8} days from e dats of pu!!!lm?fun of this nofice.

The draft Pegulations and the Regulatory impact Statemertt for all the regulations as well as public cormmznis
form can be accessad through the Tollowing websites: wwnagrculturesuthodtyga ke wasekilimo.golie. The
draft Regulations, and Regulatory Impact Statements are also available on request at the Agriculture and Food
Athority offices, Tea House Oifice, Naivasha Road, ofi Ngong Road during normal working houss.

Public § to & the dralt Regalad and the raspactive Regulatory impact Stotemen? shall
be bald os par the schedute below;

.'r...

I e —t 2y
’1. i¥ha Crops {Hosdculiire -Horticultural Crops Directorate Headquarters,j26“ March 2019 %9.005m i
i iCyops) Regulations. iNonh Airport Road, i i
iopposite the JKIA cargo terminal on Mazao | :
\ iroad i z
} {MAIROBI : i
RS, SER T =R e e TR SUPPRNPEPREEE Ll v |
2. {The Crops {Tea §.°.FA-Tca Directorate Gffices, Tea House, 25% Rharch 2019 j9.00am
llmlusﬁ'y) Regulotions. |MAMOB! '
{ i ETea Trade Centre, Nyerere Avenue /19" March 20‘!9~ ll 0.00am
| MomBASA | |
3. [The Csops (Nuts and C4) National Horticulture Research Institute 26* March 201¢ i8.00am
'!Q-ups) Regulations. KALRO, Kandara MURAMEA
b e s it s e e e S——
| Kenva School of Government, Matuga ig® April 2019 {9.C0am
! waLe i 5
a. r'i‘hu grops {Fibre Trops) {Machakos University College !2" April 2019 ’S.OOarn
‘Regulotlons. MACHANDS l i
‘ [Maseno ATC }4- April 2018 {9.00am
sV 1
S, S ot " NS SR ST, |
5. ‘m C"m Pyrethrum Processing Company (PPCK) 13" Apri) 2019 ‘S.OOarn |
! iRagula . Offices along General Mathenge Road ‘ i {
O S i e AR

Send your writien comments to either:
Bapar!
Ministry of Agrk.nhu:.’msb& Fisherics and kzigation
Hlima House, Cathedral Read
P.C. Box 36028
Nairobl.
Or by Email: psagrlmﬂumahmno.gn.ka
Tio Bizecior General
Agriceltwra and Food Authoriy
Tea Mouse, Noivasha Road off Ngoug Read,
P.0 Box 37962-30180
Nairabl
O by Email: info@ala.gole

HON. RINANG) IIUTSURY, EGH, MGH
Cabinet Secretary
Minlstry of Agriculture, Livestodk, Fisheries and !rrigation




REPORT ON STAKEHOLDER
COMMENTS AND SUBMISSIONS
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reasonable cause as it is ambiguous)

Stakeholder Period Responses Action taken
4 | Kenya Plant Health | 12/11/2015 The regulation should address the issue of non- | The proposed regulations took in the
Inspectorate conforming products finding its way to the market. | opinion and has been included in the
Service The law should be made more punitive to those not | regulations
conforming
The regulations should specify that exports shall be
accompanied by a Phytosanitary certificate to avoid
exporters from by passing the system
5 | Growers 12/11/2015 How quality and food safety have been addressed in | These issues have been incorporated in
the regulations the regulation
6 Kenya Human rights | 9 June, 2016 Clear articulation of point of ownership of horticultural
Commission products and handling of rejects Suggestions were adopted
Industry 25" and 26" | 90 days duration is a long wait for issuance to a new | Amended to export licence within 21
Associations (Fresh | March 2019, license applicant because of the physiological nature | days.
produce Exporters of the crop, the duration for issuance to be brought
Association of | February 2020 | down to 30 days.
Kenya, Kenya
Flower Council and -Memorandum and articles of association to be | Amended to reflect list of directors and
Fresh Produce replaced by CR12 shareholders
Consortium Kenya)
-Authority will consider late application on renewal of | Amended as suggested
KEPSA and AAK license but shall come up with a penalty (omit

2|
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Stakeholder

Period

Responses

Action taken

Rules should protect both the exporter and farmer

These are already provided in the contract
guidelines shown in schedule.....

Produce not eligible for export should be marked NOT for
Export and it ends there.

Amend to delete all the texts after NOT for
Export.

Time frame on offence and penalties to be specified e.g.
7-14 days etc.

The guidelines have provided the timelines
for compliance

The levies collected should not be allocated to research
institutions and Counties.
50% of the levies should be allocated to the Associations

The regulation not amended. The Act
provides for how the funds shall be used
and research is included and Authority
expenses

KS1758 to be included in the relevant laws / Relevant
Government Agency

Regulation not as the KS1758 is covered
under the standards in the regulation

Prohibiting movement of planting materials e.g.
traditional planting materials such as bananas from the
nearest nursery/farm, to neighboring farms will create
unnecessary bureaucracy

Movement of planting materials within
counties will not require a permit but a
sales receipt

The Directorate to give justification on the proposed
increment on levies since the revenue goes to the
Government

The regulation amended to set the levies at
0.25% from 2% of total revenues

Powers of entry. Rephrase to competent person

Regulation is not amended as the Act talks
about appointment of inspectors as the
competent persons.

KS1758 to be included in the relevant laws / Relevant
Government Agency

Regulation not amended as the KS1758 is
covered under the standards in the
regulation

Duplication/Overlapping of some of duties between
KEPHIS and HCD

The roles for each institution are defined by
the respective Acts

4|Page
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Stakeholder Period Responses Action taken
Clarification to be made on which officer to be given Inspectors appointed by the Authority are
records for inspection purposes the ones to be given the records
The Directorate to clarify further whether both the dealer | This has been adequately clarified
and grower need to register
The Directorate to clarify composition of the arbitration A regulation has been introduced
committee establishing a dispute resolution committee

8 Pest Control Product | 26™ March 2019 | The PCPB Act does not deal with procurement Amended procurement has been replaced
board with importation and Agrochemicals with

Pest control products
9 Nursery operator 26" March 2019 -Issuing of registration certificate by counties will hinder | -Not amended as the nursery fee charged id

ease of doing business for operators with nurseries in for inspection services.

different counties as they will be charged by each county.

They prefer being registered by the Directorate.

- It is not clear how the public will identify sources of -Amended the regulation to provide for the

rootstock, scion, or seed planting material authority in collaboration with National
Research Institution establish mother blocks

-Provide Proper structures/handling Facilities for planting | -The suggestion is provided for under

material at the markets minimum requirements for markets
therefore no amendment required

. n*— - B . . - -

10 m:g__na of Fresh | 26" March 2019 -mc_um:na. operating in Em..ﬂda oncbnow will be charged The regulations indicate that dealers are
fruits, vegetables and multiple times for registration certificate and yet they also - .

; registered by the Authority. No amendment
flowers pay cess to the counties
was needed.

11 [National assembly | 14" April 2019 | Should make special consideration for small farmers in | Amended to include the word
Committee on registration of dealers commercial 50 as to be specific operators
Legislative affairs who are in business

6|Page
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-Ensure the role of PCPB is very clear on this
regulation

place to ensure safe use of chemicals by
growers.

-Rework to incorporate or accommodate local farmer

Not amended

-The regulation should Facilitate / Promote contract
farming.

-The penalty is unreasonable

Rework with the small farmer in mind

-Is passive on the role of county government

Amended the penalty to fifty thousand
shillings.

Is AFA accredited?

Has been amended to issuance of a
compliance certificate

To be guided by clause 26 and 27 of Crops Act

Amended to conform to delegation of
appointing county crops inspector at the
county level under clause 26 (2) of the
Crops Act.

Are the clusters private and how is government
involved? It should be very clear

Amended.

-Inclusion of cluster in the definitions.
-Included explanation that clusters are
privately owned and that Counties will do
legislation to provide for the fund

Justification on proposed increased levy

The levy is supposed to cater for
development of the industry.
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AGRICULTURE AND FOOD AUTHORITY
(Miraa, Pyrethrum and Other Industrial Crops Directorate)
Tea House, Naivasha Road, Off Ngong Road
P.O Box 37962-00100, Nairobi
Date: 11/3/2019
BACK TO OFFICE REPORT ON REGULATIONS REVIEW RETREAT IN
MACHAKOS 4™ -8™ MARCH 2019

1.0 Introduction

The retreat was organized by the legal department for all regulation$ managers and
guided by the policy department of the MoALFI and the state counsel and legal advisor
to the CS. The objective was to align the regulations as required by the Statutory
Instruments Act, harmonize common regulations for all commodities, align general
penalties as per the crops act, and harmonize/correct the drafting issues for uniformity.
The exercise took place 4t — 8 March 2019 at Gelian Hotel Machakos.

2.0 Methodology

The process of review involved presentation of all the regulations per respective
commodity and scrutinization of each clause by clause, regulation by regulation and
comments noted for correction and addition before the regulations are presented to the
final stakeholder meeting as per the Gazette Notice 1909 and per notice on printed
press, daily nation dated 7t Thursday of March 2019.

The respective directorates are additionally required to plan as per the schedule attached
for the stakeholder presentation of comments and presentation. This shall be followed by
an internal preparatory meeting with the committee on Parliamentary Committee on
Delegated Legislations for their buy-in prior to the official meeting and presentation with

the same. Legal department will spearhead the preparations.

1



12. | Regulation 13 Lack of quoting the form | e Quote the exact form ad its particulars
for registration of the
register
13. | Regulation 14 Kenya pyrethrum market | ¢ Use of the work directorate
access o Consider the side notes to be grading
e Expound on the conditions for one to qualify to
access the data
o
14. e Introduce a regulation on trading.
e Payments of growers, international property
rights, Royalties.
L]
15. | Part1V: regulation 16 o Definition of pyrethrum flowers
o The whole clause to be reviewed
o Qualifications of officers weighing and analyzing
flowers
o Description of the procedure/methodology
o Schedule of when the inspections will be
conducted
e Appointment of the control lab
o 16(4)(f) avoid being to wordy
16. Release orders and | ¢ Too much regulation of export/imports which
export/import permit may hinder revival process.
17. Registration of | e Definition of pyrethrum product
imports/exports e Fines to be referred to the schedules,
18. | Regulations 23 (3) Registration of growers o
19. | Regulation 25 Verification of export and | e Delete repetition of KRA
import
20. | Regulations 26 Issuance of release order o Attach Pyrethrum Industry Guidelines
21. | Regulations 28(2) Crops Arbitration Tribunal e Harmonize miscellaneous provisions
o Establish a Dispute Resolution Committee for
the crop, procedure of establishing,
memberships,
22. | Transition clause Not available o Introduce a transition clause for existing
agreements and licenses
23. | Use of forms Not available o Clause on use of all forms possible alterations
24. | Pricing committee Not available o Establish a committee advisory
5.0 Way forward

vi.

Remove the functions of the directorate

Terry Gathagu (Legal Counsel) to confirm the objects and purpose

Expunge the crop inspectors provision — minimum qualification (harmonize with

food regulations)

Ability modify the forms — borrow from food regulations

Certificate of conformity for the exports

Change of all dates to 2019 and in the year

3




payable shall in any event not exceed ten per cent of the gate value of the
agricultural or aquatic product.
vii.  Possible fees that can
a. Product conformity inspection fee
b. Site inspection fees
c. Farm inspection per acre
viii. ~ Warehousing receipting system (WRS) — is still a bill and shall not be anticipated
in the regulation as and when that happens. In summary, let the warehouses be

checked and ensure to comply with standards.
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HORTICULTURAL CROPS DIRECTORATE

Nairobi Horticultural Centre next to JKIA,

P.0.-Box 42601 ~00100

Telephione:-020-2088469, 020-2131560

Email: ind.hcda@gmail.com Webslte: www.afa.go ke

Ref: AFA/HCD/ADM/21(72)

The Chief Executive Officer
Kenya Flower Council (KFC)
P. O Box 56325 — 00200
NAIROBI

18 February 2019

Email: kfc@wanachl .com, ceo@kenyaflowercouncil.org; info@kenyaflowercouncil.org

The Chief Executive Officer

Fresh Produce Consortiuni - Kenya

P. O Box 30592 - 00100 '

‘Surveyors Court, Woodvale Groove; Westlands
NAIROBI

Email: ojepati@fpekenya.org; info@fpckenya.org

The Chief Executive Officer

Fresh Produce Exporters Association of Kenya (F. PEAK)
P. O Box 40312 — 00100 |
New Rehema House, 4th Floor, Rhapta Road, Westlands
NAIROBI |

Email: info@fpeak.org, chiefexecutive@fpeak.org

RE: REQUEST FOR COMMENTS

The Cabinet Secretary, Ministry of Agncultme Livestock, Fisheries:and Trrigation is in the process
of promulgatmg the Crops (Horticulture) Regulations, as provided for tinder section 40 of the

Crops Act, 2013,

The main obje_c_;tiV,e" of the above Regulations if_s to provide for the regulation, promotion, and
development of the horticulture Industry value chain in Kenya.

The constitution of Kenya, 2010, Crops Act, 20 13 and the statutory Instruments Act, 2013 prov1des-
that the public participates in the decision making process through submission of comments to the

Ministry.



It is in this spirit that we request to have a meeting on Monday 25% March 2019 at the HCD
Offices, Nairobi Horticulture Centre, Embakasi North, Mazao road, Nairobi at 9. 00am to discuss
the draft Regulations, and the respective impact Statement.

We look forward to your attendance and active participation. The draft regulations can be
downloaded from our website, www.afa.go ke

WILFRED G. YAKO |
FOR: INTERIM HEAD OF DIRECTORATE




'H,O RTICU LTU R_AL CRO PS DIR ECTO RATE

Nairobl Hortlcultural Centre next to JKIA,

P.0. Box 42601 - 00100

Telephone: 020-2088469, 020-2131560

Email: md.heda@gmail.com Website: www.afa.go.ke

Ref: AFA/HCD/ADM/21(71) 18 February 2019
TO : CEC Members - Agriculfure Livestock & Irrigation

RE: REQUEST FOR COMMENTS

The Cabinet Secretary, Mlmstry of Agriculture, Livestock, Flsherles and Irrigation 1§ in the
process of promulgating the Crops (Horticulture) Regulatlons as provided for under section 40
of the Crops Act, 2013.

The main objective of the above Regulations is to provide for the regulation, promotion, and
_ development of the horticultuie Industry value chain in Keénya.

The constitution of Kenya, 2010, Crops Act, 2013 and the statutory Instruments Act, 2013
provides that the public participates in the decision making process through submission of
comments to the Mlmstry

It is in this spirit that we request to hold a public forum on Tuesday 26™ March 2019 at the
HCD Offices; Nairobi Horticulture Centre, Embakasi North, Mazao road, Nairobi at 9. 00am to
discuss the draft Regulations, and the respective impact Statement.

We look forward to your attendance and active participation. Counties are asked to facilitate
their representatives to the forum. The draft regulations can be downloaded from our website,
www.afa.go ke

CA

WILFRED G. YAKO
FOR INTERIM HEAD OF DIRECTORATE
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HORTICULTURAL CROPS DIRECTORATE

Nairobi H‘or_ti‘cultura'i Centre next ta JKIA,

P.O. Box 42601.- 00100.

Telephone; 020-2088469, 020-2131560

Emall: md.hcda@gmail.com Website: www.afa,go.ke.

Ref: AFA/HCD/ADM/21(73) 18t February 2019

Ministry of Agriculture, Livestock and Fisheries
State Department of Crop Development

Kilimo House.

P O Box 30028 - 00100

NAIROBI

RE: REQUEST FOR COMMENTS

The Cabinet Secretary, Ministry of Agticulture, Livestock, Fisheries and Irrigation isin the process
of promulgating the rops (Hotticulture) Regulations, as provided for under section 40 of the
Crops Act, 2013.

The main objective of the above Regulations is to provide for the regulation, promotion, and
development of the horticulture Industry value chain in Kenya.

The constitution of Kenya, 2010, Crops Act, 2013 and the statutory Instruments Act, 2013 provides
that the public patticipates in the decision making process through submission of comments to'the
Ministry.

It is in this spirit that we request to hold a public forum on Monday 26 March 2019 at the HCD
Offices, Nairobi Horticulture Centre, Embakasi North, Mazao road, Nairobi at 9. 00am to discuss
the draft Regulatiohs, and the respective impact Statement.

We look forward to. your attendance and active participation. The draft regulations can be
downloaded from out website, www.afa.go ke

WILFRED G. YAKO
FOR: INTERIM HEAD OF DIRECTORATE




HORTICULTURE CROPS DIRECTORATE

STAKEHOLDERS’ INPUTS/COMMENTS/ EN QUIRIES
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CERTIFICATE OF
COMPLIANCE



STATUTORY INSTRUMENTS ACT, NO. 23 of 2013

CERTIFICATE OF COMPLIANCE
(UNDER THE STATUTORY INSTRUMENTS ACT, NO. 23 OF 2013, SECTION 7(4)
THE CROPS (HORTICULTURAL CROPS) REGULATIONS, 2020

Whereas the Cabinet Secretary for Agriculture, Livestock, Fisheries and
cooperatives has published the Crops (Horticultural Crops) Regulations, 2020
pursuant to the powers conferred by section 40 of the Crops Act No. 16 of 2013, IT
IS HEREBY CERTIFIED that the aforesaid Crops (Horticultural Crops) Regulations,
2020:

a) Meet the requirements relating to regulatory impact statement in the
Statutory Instruments Act No. 23 of 2013 and the guidelines have been

complied with; and

b) In my opinion, the regulatory impact statement adequately assesses the
likely impact of the Proposed Crops (Food Crops) Regulations, 2020.

Dated this %

Signature of Cabinet Secretary

HON. PETER MUNYA, MGH " = —

CABINET SEC RY,
MINISTRY QF AGRICULT

, LIVES , FISHERIES AND COOPERATIVES




