
(

\^{

l['/rP-]. i,fi'{}'il(f
I
I

I

LS(e 1"t

oIj
t,l

T'}iNYA
BBAry.--I

REPUBLIC oF KENYA
.I'HE NA'I'IONAL ASSEMBLY

THIRTEENI.II PARLIAMENT - THIRD SESSIoN - 2oq4

THE I)EPARTMENTAL COMMITTEE ()N LANDS

REPORT ON:

TtlE LAND C()N'I-R()L BILL (NATIONAL ASSEMBLY BILL N(). se Or'eoq3)

Publishcd by:-

The I)ircr:torate of Departmental Cornrnittees
Clcrk's Cha rnb<.rs

Parliarncnt Builtlings
NAIROBI AUG UST, 902,1

i i:. i\i'r1 i i...-i' 1/' j. .'':
l,)AP !:It-:r i '.^ :

i : AUG lttf -:.r
lE:a;,; tit^,4
,rf,lJ 4 ^,*jt
oL,L11 /LJk'



2

,
Table of Contents
CHAIRPERSON'S FOREWoRD

pART t..............................

4

5

5

5

5

5

6

6

7

8

9

9

I.o PREFACE

l.l Introduction.......

1.9 lrgal Provision on Public Participation

a) Methodology used by the Committee in Public Participation

b) Mandate of the Committee......

c. Subjects under the Committee...........

e. Committee Secretariat.................

,.o ()vERVIEW OF T E BIt,t......................

3 SUBMTSSIONS BY STAKEIIOLDERS ON TIIT: I.ANI) CONTROL BILL
ASSFTMBLY BILL NO. se Or' eoes) .........

s.t Submission by the State Department for Land and Physical Planning.

g.c Submission by the lnstitution of Surveyors of Kenya (ISK)......................

s.s Submission by the t and Development and Governance Institute......

l COMMITTF]E OBSERVA'I'IoNS...

5 COMMI'I-TEE RECOMMENDATION

(NATTONAT-

....12

14

20

....23

2

Repoa of he lkryrtmental Oommittee on Larul Control Bill (Naionul ,4ssembly Bill No. 39 of 2023)



LIST OF ANNEXURES

Minutes ol'the rneetings of' the Committee
Adoption list
Newspaper advertisernent inviting the public to subrnit nremoranda on the Ilill
Menroranda rcccivcrl by the (\rrnnrittee:
(o) State l)epartrnent lbr Lands and I'hysical Planning
(lr) Institution ol'Sulveyt>r'sol'Kenya
(.) I-and l)er,'elt>prnent and (iovernance Institr.rte

(i)
(ii)
(iii)
(iu)

Report ofthe Departmental Commiuee on Land ('ontrol llill (lrlatknal ..lssenhly Rill .\o 39oJ2023)



CHAIRPERSON'S FOREWoRD

'l-hc pr-irrcipal olrject ol tlrc llill is to ltlxal anrl lcplact'thc [-arrrl (-'ottttol Act, ('al). lto'2 to align the

law govt'rning dealirrgs irr aglit:rrltrrlal larrrl rlith tlx'llrolisions ol'tlr(' (i)nstituti()n ()l K('n)'a 2olo,

the [.]nvilorr nrt'n t and [,and (irrrlt r\ct,9ol I, lh('l-antl lk'gistratiorr r\ct,:2o19 artrl thc l,atttl ,\ct,

,20 l r.

'flrt'Ilill 
1lrr4:xrscs tlrt't'stalrlishrrrt.nt ol l,and (irrrtlol (irnrrnittet's in t'ach t'onstitrrt'ncv to r('l)lac('tlle

I-and Oorrtr-ol lloalls. 'l'hc [,anrl trrntro] tr>rnrrrittt't's alc to cotnprist' pt'rsorts dtarltr liortt u itltin tltc

lo<:alitythc.yscn'rsIxrarraor\(,rsat)t\\itl)tl)(,tra(litions,cust()nrs,arrrl sayol lili'ol tltt cottuttuttil1

in tlrt'art'a.'['his rrould t.rrablt,tach prolroscrl transactiol to lrt rtvitst'tl solx't]_t sith a ricrr of

crrstrling plopcr- utilizatiorr ol agricrrltrrlal lanrl lirl thc b(,n( lit ()l all. lt is arltlitionalll plo;xrsctl tltat

the land <rrntlol (\rrrnnittct.s rlt'r'ekrp tht' rrst.ol altt.r'rrativt'dislrute r('s()llrtion nrt'r:ltattistrts itt tltt'ir

olx'ratior)s and that tlrty l|lld(,rtakr (.\ id('r)c(' gath(]r'ing an<l fact lindirrg ()Il th(' t (rlll('st ol Pat-tics ,tr

tlrt tourts in nrattcls r-clating to Iand antl land rrst'.

'l-ht. Ilill *as r-t,ad a l'irst'l'irrrr.in tlrt, ILrrrse,rrr ltl'Octolx'r 9()23 and tlttrcalicr cortttttitttrl trt tltc

l)t'partrncntal ('ornrnittt.t'orr Lands lbl rt,r'ierr and rr'lxrrrcr-ing to tll('[[ouse il lint rritlt Natiortal

Asst,rnbly Stantling Ord('r' l2 7.

Ar-ticle I Iti(II)) of tIr('(irnstitution ol Kenya arrd National Asserrrbly Standing ()rdcl I2? (3) rtrlrir('

I'arliantt'nt antl its (irnrrrrittt't.s to Iircilitatc ptrlrlic participatiorr arrci irrvolvt'rnel( in tll('lau-rttaliittg

prrrcss. Irr lirllilnrcrrt ol'this rrrprilt.rrrent, th('('()nunittee prrblislrt'rl at) il(lvertis('rn('n( irr tlrt'1'r irrt

nrctlia orr ritl' Octobe r' '2o23, ir)\'itilg tlrc prrblic to sulrrnit nrcttltt'atrda on thc Iliil.

Ill, dose ol'ltusiness on Monday, 23,'l Oct()lx,r, ,2or3, the ('omrnittee had r-t'ccivcrl sttlrtttissions li ottt

thr Statc l)epartnrent Iirr'[,ands arrrl l'lrysical l'larrrrirrg, the Inrtitrrtiorr ol Srrtrt'yols of Kcttla artrl

[,ald l)t'r'r:loprnt'rr t an<l (iortrnar(c lns(i(u((, all ol uhich ar(' (:()ntain('(l irr this Ileport.'l'lrt'

Corrrrnittt'c tlrcr-t,alicr' <'orrsitlt,rt,cl tlle Il(l)olt of tlx' Ilill ar)(l rnad(' r'ali<>rrs olrst'n'ali()ns attd

lecornnr<'ntlatir>ns as indicated irr this liclxrt.

'l-hr. (lonrnrittu: al)l)r'cci;tt(,s thc suplxrlt accorrlt<l to thc (i)mrllitte('in cottsidt'rittg tlrt'Ilill Irv thc

olllct' ol tlrt, (-'lt'rk and th<' participation ol'tlrr. I lonorablt' Mt,rnlx'rs ol thc ('ornnrittet' arrrl lirrall,y tlrc

suplxrr-t. '['he ('otnrnittct, is also glatclirl t() \'ari()us stakt,holtlt,r's lirr thcir- srrlrtttissiotrs atxl

inptrt rvhiclr gavc th('(irttttttittt'c the tn ttc h-net'r ltrl irrsights in rclation to tlrt'Bill.

On Ix'halt ol'tht' l)<'partrnt'ntal ('onrrnittt't, on Larrcls, it is ttty plcasrrtr', ptu suant to Stantlirrg Olrlt r'

l9r(1) ol thc Natiorral r\ssenrbly Stantling O|tlt|s, (o talrlc tlrc lelx)rt ()ll its cottsirlt'tation of tltc

Nltional Land (irntrol llill (Natir>nal ,\sst tnbll llill No. 3lt of lot.r).

Hon. Joaslr Nyamache Nyamoko, IISC, MP
Clrairoerson. f)eDartrnen tal (--orrrrnittor. orr Lands

,
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PART I

1.O PREFACE

l.l Introduction
1.9 Lrgal l)rr>r'ision orr I'ublic I)articipation

Artir:le t l8 (l)(1,) ol the (irrrstitution of'Kt'nya lrlor. ides as lirlkru's -'l'urliamenl shtll.litcilitate fublic parlrcipultott ttul iruolt'euott ir the bgi:lolrt-'t drul olher busitess

oJ'I)ultanut d I itsComntll?er."

e. Starrrling Ortl('r' l lt(s) 1rr-ovidt's that
"'l'he l)eltorlntutdl ('o tntilte( to u.,hich a Bill r commitul shallfacrltlale publu: farlicipotion on the

llil1 throrrgh arr a14rr'opriatt' rnechanisnr, including-
(a) inviting subrnissiort of tncmoranda;

(lr) hr rl,lin{ prrl'lic lrcalirrgs;
(c) consrrlting lelevant stakeholdt'r's in a sector; antl

(tl) (irrrsrrlting experts on technical sulrjccts.

3. Standing Oltlt.r t:17(3,\)lirrtltcr proYides that-
''-l-lre I)epartnrortal Conrrnittec shall take rnlo uccou lhe urcus utd rzcrnnncnddions of lfu l>ublic
unler parugnqh (:t) iu s refort lo thc llou.sc."

a) Mcthodology rrscd b-y the Committee in Public Participation

s. 'l-he llill lirlthcr'proposes the t'stablishnx,nt ol l,and (i;ntrol Appeals (irnrnrittt,t,s to handle
ar)y aplrals t rnanating frorn thr larrd contxrl cornrlrittct.s.

9. 'l'he Bill uas n'arl a I'irst'l'inrc in the Ikrtrsc on +tl' Octolrcr ,o?3 an(l th('reaftcr cornrrritted
to the [)epat ttttcrttal (]onunittee on [-arxls lirr levies,and reltos'ering to the lkrrrsc in line
rvith National ,\sstrnbl-y Stanrling Order l:t7(l).

lO. Article I l8 (ll, ol'the (i)nstitution of Kt.rrya and Natir>nal .,\ssernbl.y Stanrling (hd('r 1..27 (3)
lcquile I'alliarnt'rrt arrd its (ilnrnittces fir tircilitate public palticipatiorr and inr,olvurrent in
the lau-rrraking lrlc>cess. Itr firllilrnent ol this lequirt,rnent, thc (i,rnrnittee prrt il an

advertiserrx.nt ir the print rnedia orr (irl, October 9o93, invitinll thr public to srrbnrit
nrcmorantla orr tlrt, llill.

I l. Ily close of lrrrsirrcss on Monday, 23,'l O(itolx.r', 2o23, thr (i)rnrnittee harl lrct.ivcd strlrrrrissiorrs

li'orn the Statt'l)elrartnrent lirr'[-ands antl I'hysical l'lanning, the lnstitrrtion ofSrrlrr.l'ors ol'
Kcnya and Lartrl l)t'r't'krlxttcnt and (;o\'('rnarrce Institutt.all of rvhich arc contaiDcd in this
lleport. '['lrt (irrrrrnittee thclt'after consi<lcru.l thc Ilc;xrlt on thc llill arrd uratlt. rariotrs
observations arxl lccornnrt'ndations as is trntained in this llc;nrt.
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,b) Mandate of the Committee

a. 'l'he l)epartmental Committec on l-ands is one of'the f)epartrnental Conrnrittt'r's of the National

Assembly established tnd,er Standing Ord-er 2 t 6 wl)ose mandates pursuant l<> lhe Standtng Ordtr
2 l6 (.5) are as follou s,

i. To inaesttgate, nul trc tnlo, arul re?ort on all natlers rehting to lhe nutdale, ,ndnageme,tl.

adtailies, adninistration, o?eratb s and estimates of llu assgned ntnislries and dEurhncnts;

ii. 'lit sludy tlu progrd.m,nes and poliq objectiaes of ministries unl dtfarttnents and lhe

elJic! iae ness of the i n p le ne n t a ho4
irt. on a quarter\ basis, nonitor and report on the rnpbmenlatiot <tflhe nalrunal budgel in respect

of s narutate;

ta. 'l-o stuly ard reuieut all legislahon r4|en ed to it;

a. 'l'o slul1, assess and orutlyze the rcbtiu success of tfu ninistries aru! ltptrlntnls as neasured

b1' llu reru s obtained as compared zu h lluir stalcd objeclioes;

ut. 'l-o inuesligate atd iulutre tntn all nalkrs relating to the assigted minulrta and departmenls

as lhey muy deen ecessdtl, and as nay be referred lo tlwm by the Ilouse;

au. 'l-o uel and repofi on all apfointmmls where tlu Conslttulton or aryy lau requires tlu Nalnnal
Assenb\, lo approae, eltft those undcr Standing Order 9o.1. (Connttt?( on Appotnlmtnts);

uiii. 'l-o aontne tredltes, dgrerneltts, and conuntions.

r.r. 'l-o nuke reports ttnd recomnendalions to the Ilouse as oflen as poxibb, inclwling
retom merdat ion oJ p rolnse d bgis Lat ion.

t. 'l'o consider reporls ctJ Conmissions and ltdt?endo (ffices nbmittul t<t lhe llorse pursuant

lo the l>roaisions of ,Trticl? 254 of llu (lon-ttitution; und

.t i. 'I-o e.ranint anl, clucslnns ratsed b1 folembers ot a mallcr zcithit s uandatt

c. Subjects under the Committee

0. ln accordanc(, with the Stcond Srchedule of'the Standing Orders, the (irtntttittee is tttandated

to consider rnatters in relati()n to the subject ol'lands and settlement.

lo. In executing its mandate, th(' (]ommittee <>r'ersees the Ministry ol'l,ands and tht' National

Land Comrnission.

d. Membership of the Cornmittee
t t.'l'he Departnrental Cor)rrnittc('on I-ands conrl>rises ol'the lollorving Mcntlters-

Chairperson
I lorr. Joash Nyarnache Nyanroko, M.l'

North Mrrgirango Constittrency

UDA

Vice-Chairperson
I lon. Jayne Kihara, Ml'
Naivasha (irnstituency

UDA

I lon. llachael Kaki Nyarnai, M['
Kitui South Corrstituency
Jrrbilee

Horr. .loscph Hanrish l)ena, Ml'
N<lminate<l

ANC
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I lon. (iideon Ochanda, MI'
Bondo (irnstitrrency

ODM

llon. Mathias llobi Nyanrbabe, M['
Kuria West Constitrrency
UDA

Hon. ( iturge Koinrburi, MP
Juja (i>nstituency

UDA

l lon. I'aul Katana, MP
Kaloleni (--onstituency

ODM

IIon. .losses Lelnrengit, M['
Emgrr en Constituency

UDA

Ms. N<x:lle Chelagat

Media Relations Officer

Ms. Blentla Michira
Research Assistant III

Hon. I'lsther M. l)assaris, MP
Wornen Ileprcst,ntative
Nairobi County
ODM

I krn. Ali Wario (iuyo, MI'
(iarserr (irnstitrrency

ODM

IIon. Omar Mwinyi, MI'
Changamu'e Constituency
ODM

H<.ln. 
-l'haddetrs Nzambia, M.P

Kilurne ()onstitLrency

WIPER

I krn. Arrthorty Ke nga Mrrpe. Ml
Rabai (irnstitut'ncy

PAA

Mr. Sidney Lugaga

Senior Legal Counsel

Ms. Nancy Chatttunga

Fiscal Analyst III

Mr. Ycziel Jillo
Serjeant-at-Arms

I Ion. (iachoki (iitari. MI'
Kirinyaga (-'entral Constituency

UDA

e. Comrnittee Secretariat

12.'l'he (i)rnnrittee secretariat is urmposed ofthe lollorving technical stafll

Mr. Joshtra Ondari
Clerk Assistant I/ Lead Clerk

Mr. Bincnsa Mabungu
Clerk Assistant I II
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PART II

9.O OVERVIEW OF THE BILL

t s. '['he Land Control l]ill, .2<)23 is a prir,ate Menrber's l]ill, sponsr>red by I lon. Wilberforce

Oundo, MI'. The Ilill rvas published on 281l July, 2o23 and t ead a l"ilst Tinte in the I louse on

+rh October 9o23 and therealiel conrnitted to the Del)artnrental (lomnrittee on Lands ftrr'

consideration and relxrrting to tlre Ikruse.

Object of the Bill

t l. 'l'he principal objective ol'tlrt: Ilill is to repeal and replact'l,and (irrttrol Act, Cap.3o2 to align

the law governing dealings in agricrrltrrral land with tht' provisions of the (irnstittrtion of'

Kenya 20lo, the Llnvironment and l-and Corrrt Act, 2ol l, the [-and Registration Act,20l9
and the [,and Act,2012.

t.1,.'l'he Bill proposes the establishment ol'Land (lontrol (i)rnnrittet's in each constitu('ncy to

replace thc existing Land (-'ontrol lloalds. 'l-ht' land (ontrol c()rnrnittees are to conrprise

pelsons drarvn within the l<x:ality they s{:rve who are c()n\'('rsant $ ith the traditions, curtoms,

and rvay of lifb of the con)munity in tht, area. 'l'his rvoLrld cnable cach proposed transa(:tion to

be revierved soberly u,ith a vierv oft,nsurir)g pr'oper utilizatiort ol agricultural land lbr the

bcnefit ol'all. lt is additionally proposr:d that thc land coltr'ol cor)rmittees develop the use ol

alternative dispute resolution tnechanisms in their o1;crations attd that they undertake

t'r,idence-gathering and lact finding on the requcst of partics or the courts in matters relating

tr:l land and land use.

l(i. l)art I (clarrse l-3) of the llill contains plcliminary 1>rovisions

17. I'art Il (clause +-9) ofthe Bill rcntains provisions establishirrg and <:apacitating Land (irntrol
(irmmittees in each constituency.

18. I)art III (clause t(Fl5) of th<: Bill contains provisions orrtlining the transactions that are

subject to revierv and the considerations to be nlade by land control conrmittees lx'lirle thc

grant or rt'firsal of consent.

t9. ['art IV (clatrse to-ts) ofthe Itill contains miscellaneotrs l)r()\'rsrorls

20. I'art V (clause) of'thc llill contains pr'ovisions granting thr,('abinct Secretary li>r lands pu'et's
to nrake subsidiary lt'gislation.

2l I)art VI (clause 9(L2 I ) of thc llill con tains transitional, saving artd I epeal provisions
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PART III

9 SUBMISSIONS BY STAKEHOLDERS ON THE LAND CONTROL BILL (NATIONAL

ASSEMBLY BILI- NO. 3e ()F 2oe3)

s.t Submission by the State Departrnent for Land and Physical Planning
'l'h('State l)t.partnrent Iill. Lands anrl I'h_tsical l'lanning anrl submitted as firllorls-

Uporr revieu ol'the Ilill, wc rnake tlrt, Iirllorving olrstrvations;

2t. Introdu(tion - the ltill st,eks to rtyal thc Larrtl Control Act Cap l'109 larvs ol Kt'rrya. ln tlre t2'h

l'arlianrt'nt, they nratle rel)res('ntations on tlrt' Bill rlrrrirtg the pr'('-l)ubl ication stagt' anrl also

dtrring the public palticipati()rr stal{c u'lrt'r-t' tlrt'y cxprt'ssed their position aborrt thc Ilill. We

rciterat(' the sanx'here by stating that tlris Nlinistry is in the procrss of'anrertding tht'l,and

(i)ntrol Act thr()ugh the I-and Lau,s (Arrrcndrnerrt) Itill,2o?3 rvhich Bill is auaiting su:ortd

readitrg.

22. I)rearnble Ol"fhe Ilill - As o1>post.d to tht' [,arrrl (bntlol r\ct rvhich its preanrblt' is to prcnile.fbr

controllinT4 lrttnsudto s in agricullural llr,{ this Ilill scts out tht' preamble lo regultle cr!orrL

lransdclio t m land.fbr conneclal larposrr. 
'l'lris nleans that this llill is not ('xl)r'ess on rvhich

category ot'land it shorrld apply.'['he Pur'Post'ol'thc I-and (irntrol Act, and to a la|ge ext('nt the

l,and C-i>rrtrol Bill, is to contlol tlansactions irr lt'spect ol'agricultural Iand. 'lhc ntannet itt rvhich

the prearnlrlc ol'the Ilill isj stluctuled is t,rrontrrtrs and at r:r'oss-pur1x)se to the (x)ntertt and intent

of the Ilill.

,9. l)esignatiou Of'l'ht'l,and (bntr'<>l r\reas -('larrse 3(9) olthe[]ill statcs that the(lal)inet S('crctary

nray irr trnsultatiorr rvith the National I-and ('ornntissiort and apploval of'tht' National Asst'ttrbly

dcsignatc s1>ccific lancl control ar('as arrd trarrsactions to l>t' sulr.jcct t() the pr()\'isions r>f-the llill.

It rlas tht.ir vien' that the lanrl r:orrtrol lirnction is thr rnandate ol'thc Cabinct Secretaly and t<r

intxrdur:t'other playt.r's in the pnx:r.ss rvoukl bc corrntt,rllrodrrctive to occasion rrnntr:essary dt,lay

in designation ol'strch lantl control artAs. 'l'his ntantlatt' as containcd in thc I-and Conttrrl Act

should not lx' intcrli'r't'tl rvith.

g l. l'ls tal-rlis h nrt nt ol"[-ht l,and ('ontlrl Cornrrrittct's - ('larrsr' I ol-thc l]ill establislres Land ('()ntrol

(irrnnrittt.t's in evt,ry <rrrrstituency, rvhich arc appointetl lry the Chit,l'l,and registrar', in thc ollicial

()azette.'l-he basis ol t'r'cly lanrl contr'ol art a cstablisht'd under srctiorr .3 ol'tlrc Lantl c()ntr()l Act

(and prt.srrnrably clarrse s(9) ol'tht' Ilill, is to designatt' ar) area \i'l)rr'(' the l,an<l (i)ntrol ..\ct./the

Ilill u'ill a14rly and lry t'xtension in lt,spect ol rr hich land contlol boalds/lantl contxrl cotttnrittees

s'ill be appoirrte<l. Ilr>st'r'er, clatrsc t.(t) o1'tht, Ilill rnantlatt's the (lhiel'l-and Rt.gistr-ar- to appoint

9
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a land C'ontrol corrrrnittee in lespect ol'ea<:h constituency.'l'his nleans that the tlesignation ol'a

control area under clause 3(2) is given through one hand and thc satne bt'ing taken arvay by

another hand through clause .1(l) where a contlol area (()nstitu('ncy) is already deterrnint'd firr'

the Cabinet Secrt'taly.

zs. Suffice to say that designation r>f'the constituency as a land control area d(x's not sit rt't'll asa

standard tt> establish a larrd cxrntrol alea. -l-his approach would not ap1>ly in r:ases uht're a

constituency is too big or small. -l-his therclirre nreans that the rnandate ofthc (labinet s('(:r('taty

to establish I.and (i>ntr<>l Arcas as set out under Sections 3, 4 and 5 o['the Land (--ontr<>l Act is

well structured and allows the (labinet Scclt,tary latitude to establish thern as nray lr dictated

by necessity. For this reason, uc are oppost'd to how clatrse 5(2) and 4 are stl'uctured.

2(;. Appointment of I-and (lontrol (ixrmittees - ()lause l( t ) ol' the Bill strks to givc the (lhiel l,and

Registrar power to aplx)int the Land Control (irmnrittt,e in e"cry cortstitrrcncy, as oplxrserl the

Land C-ontrol Act q ht're suclr glver is vcst in the (:al)inet Secretarl. Under the Land (irntrol

Act, the chief'I-and llcgistrar does not play any role in the exercise of'the control lunctiott in

respect to agrictrltural land.'l'he land Adnrinistration directorate has aluays served as the

secretariat to the Land Control lloard dcliberatel.r' so to avoid conflict of intt'rest. 'l-lrt' I-and

Ilegistration Act [rinds the rcgistrar r)ot t() registeI arry ir)stlunrent touching on agricultulal land

runless there is a land control lxrard consent. 'l'his nreans that the r(,gistrar is a consttnrer r>f the

final pr<xluct of the [,and (irntrol boards/t:<>rnnrittees. -l'he Bill is thereforc likely to prrt tht.

registral in a grsition of'conllict of interest il at all the power t() appoirrt the land contt'ol

committees is vest in that oflicc. -fhe sanre applies to th( appointnrent of-a st'lection panel lirr

lilling any vacancy in the land (\rnrol (irnrnrittee rrntler clause r; ol'the Ilill. 'l'he Bill therefbre

assigns a role which the chief'land registrar is firnctionally ill-equipped to handlc. Sullict' to say

that the issLring ()l conseDts is a devel<prnt,nt c(nltrol ,unction rvhich, for the purposc clcar

assilJnment of'roles, is exercised by the dilectorate ol l,and Adnrinistration. l"or this rt'ason,

clause + of the Bill is not propr.

z:. Ohanging the Narnt'to'l'he Land Clontrol ('onrrnittct's -'l'he land (bntrcl Iloalds establishcd

tunder the Land (-'ontrol Act is lring re-rrarned the Land Control (--omrnittet's. 'l'his organ has

existetl since the Lantl ('ontrol Act was erlactcd antl l<xrking at ho$ the propost'd I-and (i)ntr'ol

Cornnrittec is structured and the role played by it d<x's not in itself providc a basis to change

rrhat is akin to a household nanre in Kenva.

28. Constitution of 'l'ht. Land (i>ntrol Conrnrittees - 'l'hc c()nstitution of' the [,and (i)ntrol

rxrmmittee, as evidcnt undel clause .1(2), does not have any rcprcsentation of the (labinet

Report ofthe l)aportmental (i)m ittee on LandContol Bill (\dttunul .lssemhly Bill it'lo 39 ttf 2023)
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Secretary. l'iven though, the l)eputy Ciruntl, Comnrissir>ner u ho is a nrerrrlx,t of the ct>mlnittee

also servt:s as the secretal'y to the comnlitte(,. -l-he person who plays the rolc ol'the secr(,tary to

any lxrard or cornruittee is the lx,rson u'ho has the advantage ol'txing exlxrst'tl, on a day to day

basis, to the activities in resl>ect ofu hich the txrnrnrittee exercises cr>ntlol, including the keeping

ofrecords.'l'he n)att(,1'at hand torrch on thc issuing ol'land control conscnts in the sector rvhele

the Cabinet Secretary is in charge inclu<ling the keeping of records. -l-he 
rt.1>rcsen tat ive ol'the

Cabinet Secretary or an r>flicer under thc (labinet S,ccretary should be thr r>ne rrell-placed to be

the seclctary to the (lonlrlittee. 'l'he conrnrittee therelbre as constituted trrrrlt'r clause +(2) of the

Ilill is f'unctionall)' not capabl(. ol discharging its mandate.

?9. Selection l)anel - (llause c of the Ilill seeks to give l)ower to the (lhiel I-and llegistral to al)point

the selection panel to select rrrembers ol the Land control committce where the l)eputy (irtrnty

Conrmissioner servt's as chair of'the selecti()n committee. It is instructive tr) note that the [)epLrty

County (ilnmissiont,r' is a nrt rnber of'the Land ()ontrol Conrnrittet' and st,<:rctarl thereofl It is

not morally right Ibr- the Deputy ()ounty (irnrmissioner to oversee the selection process r:lf Land

Control Committee rvhere he rvill eventually serve as secretarJ to the (irmmittee. 'l'his is a

classir: r:ase of conll ict ol'intert,st.

.9o. l"unctions of'lhe [,and Control (]ornmittce - Cllause g olthe Bill inter alia scts out the frrnctions

ol'the land c()ntrol conlnlittec t()-

(a) Ilevierv any othel dealirrgs in Iantl lefi:rred to it [ry the chief'land registlar'

(b) Resolve any disptrte ovt.r general borrndaries within theirjurisdiction

(c) Settle any land disprrte rt,fi,rred to it by rvilling parties l)ursuant t() Article (io(l)(g) and

159(2)t ) of IIx' (irnstitrrtiorr

(d) Iiandle any nlatter refi'rred to tlre committee in pursuance of section 2o of the

Environment and l-and coult Act, 20 l2

(e) Undertake fact-finding and evidcnce-gatheling in maters (:overcd under thc law of

Succcssion Act, the l.lnvironrnt'nt and Land Court Act 20t l, the Land Registration Act, 90 t2,

the National Land (i>nrntission Act, ?o l9 upon request ol' parties or th(. coults.

.9 l. lt is theil considered vies that the land control conrrnittee is not rlell-srritt'd to handle disJrutes

relating to land. I')xclcising the land control l'unction should not bt, rnixed u'ith other dutics that

are not related to it. Moreovt.r, this is likely to set the cornrrrittee on a course ol'conflict ot

interest. It is als<> not clear on lrhat hallpns on sinrilar lxrrr'<,rs created under the I-and

llegistlatirxr Act such as the 1x)wer to res<>lve lx>undary disprrtes givt,u to the Chiel'Land

llcgistrar.

Ref)rt ofthe l)cpartmenk l't)mmiuee ott Lonl ('ontrol Rill (National ..lssenhly Bill lyo.39of)023)
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.92. Supporting [)ocunrents to 'l-ht. Application ftrr Conscnt - LInder clarrse I I <>l ths Bill, sontc ol'the

docurnents an applicant is reqrrircd to attach seems to [r onetotrs artd unttet:essary Ior-glantirrg

ofa land control consent. Ilequirement for the applicant to attach a cadastral ntap and dt'tails ol

the acrealJe of'larrd held by each party within the geographical area nlay be trxr rnuch to ask for

from applicants. 'l'here are very nrinimal areas covered by a cadastre in Kenya. Yott tht'rt u'onder

the larv is lirturistic or seeks to handle current situatioDs as thcy are. It is also not p()ssible to

provide acleage o['each orvncr of land rvithin the area of jurisdiction ol'thc I-and (irntrol

Committee. Sulllce to say that the infornration being sought fi'onr the rnctnbet's ol'the public is

ordinarily s ithin the knos le<Jge or corrtrol ofthe Cabinet Secretary, ifonly thc cabinet secrctaty

or hcr rel)resentativc is a ntentlrt ofthe Land Cotttr<ll committet.

s.l. Publication of Noticc - Clause l2 ofthe Bill inter alia requires that the public be notilit'd ofthe

Iist of' applicatiorrs lbl land control consent l.$ days to the datt of'hearing, at the ollicc o[ the

Chief Land llegistrar; at the (onstituerrcy ollice; at the Chief's ofllce and t>tt the sttb-<'oLtttty

rvebsite lbr any rnernber ol'the public to see and for thc purposc of'filing an objection by any

member ot'the public.

3+. -lhe control fiJncti()n relates to tr-ansacti()ns in land rvhich to a large extcnt are llt'ivate and

theref<rrc rcquit?rlx'r)t to havt them putrlir:ized will deli:at the eslience of thc t'ole playcd by the

Land Ctrntrol Comrnittces. '['his s ill unnecessarily exlx)se the parties to tht' lantl trattsaction irt

many ways including their perst>ttal sectu'ity.

i5. Appeals (irrnmittee - (llaust' la, ofthe Uill mandates the Clabinet Secretaty to aplxrint apltals

committcc as rnay [r appropriatc to conlpl'ise a chairtnan qLraliticd to be aplxrinted I Iigh (irurt

.jtrdge and other lirur rnenrbers sho shall l)ossess a nrinimum <lualification ol a degret'holder It

is not sltccific in respcr:t ol'*'hich arealregions or adnlinistrative areas such ap6als t onrtttittees

shall bt'aplxrinted. [t is also not a considt,ration by the liill that there arc ar(:as rvhert'pcrsons

with such acadentic qualifications ma-y lx lacking and therefore nrake the Ilill a nrert'academic

exercisc that is incapable ofapplication.

3.9 Submission by the Institution of Surveyors of Kenya (ISK)

'[-he Institrrtiorr of' Surveyols ol Kenya strbrnitted their u'ritten Metttorandttnt vide a

lctter RFll"/lSK/COLI/l\M/'23/ [(i dated I I'hOctol)er 2o23, and strbntitted as lbllou's:-

.90. In their Memorandrrrn, the Institrrtion ol Survel,ors ol Kenya strbmitted that it Iirnrl)'()[)ir(:ts to

the 1>r'olxrsed Larrd C-ontrol llill, 2023 rvhich rvas s(:t to be read lirr the first tinre in the National

Assernbly '[-hey asserted that dt,spite the need to arr]end thc crrrrent I-and (lontrol Act, tlre

proposed llill Would not crlre the deficient:ies of the existing Act.
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37. The lnstitution noted that the olrject of land control boards u'as to deal rvith dispositions such

as subdivisions and transfers rvhich is a land administration aspect and not a registration aspect

as the prof)sed Bill instigates. 'l'hey also assert that the philosophy lrhind the l.and Act was to

reduce statutes regulating land management, the proposal grossly negates the National Land

Policy, Sessional Paper No..s of 2fi)g philosophy and olr.jectives.

98. The Institution of Surveyors submitted that the rationale lbr their objet:tion inclLrdes;

a) 1'he bill proposes that the Land Registrar be the appointing authority for the I-and

(irntrol Committee, yet, the Land Registrar is one of' the parties to be involved in the land

control activities.

b) Under clause 5(tXa) the Bill proposes that the l)eputy County (i)mrnissioner be the chair

of' the selection panel that appoints menrbers ol' the I-and Control Oommittees yet under

clarrse,l(e)(b) the sanre l)epLrty Oounty (lommissioner is proposed as the secretary ol the

l,and Clontrol Committee which amounts to ct>nflict o{' interest.

c) 'l'he proposed I-and Control Committee provided under clause tl(i) has no capacity to

undertake hct-finding and evidence-gathering in matters under the Succession Act, the

l.]nvironnlent and Land (lourt Act, the Land Registration Act and the Land Act.

d) tlnder clause 9(b) the proJxrsed Land Control Committee lacks the capacity to grant

consent for the combination of land whereas the idea behind thc Land Control Act was

to deal rvith land subdivisirln and not the comtrination of land.

e) tlnd<'r clause 9(f) regarding the resolution of boundary disputes under general

bottndaries, the Bill seerns to usurp the power of the Land llegistrar u'hich is already

lrr'<rvided lbr under the Land Registration Act, zot2 in sections 18, 20 and 2t. Section

l8(9) of' the Land Ilegistration Act stipulates that not even the court is allowed to

entertain any action or ploceedings relating to a dispute as to the lx>rrndaries ol Iegistered

land unless the lxrundaries have been detcrmined in accordance uith the Land

Ilegistration Act.

f) tlnder clause t t(s)(b) the Bill states that any application fbr grant of consent shall be

act:ompanied by a co1ry of the cadastral map of the land afk'cted by the transaction but,

Report ofthe l)eporthental Committee on l,and ('ontrol Bill (Nationel ..lssembly llill No. j9 of 2023)
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there lacks a clear provision within the ltill lbr the retention ol a land sLtrveyor lirt'

spccializ.ed interpretation ol cadastral plans in relation to agricultural sites.

g) (lndr:r'clausc' t t(s)(e) the requirement for ont'tt> provide details ol' acrcage of land held

by each palty within the geographical area of the (lonrmittee's.iurisdiction seems to imply

that there is a rnininrum <>r maximunr holding ol' land rthich has lrt'n defined rthich is

r)ot th('case.

h) ('lause l3 (2XtXvi) refi:rs to a purchase price lx'ing related to tht'Land Valrre Index.

I lorvever, the land value index is nreant lirl nrass acquisition antl thus drxrs not su{ficiently

cater fi)r specific land transactions being dcalt s'ith by the Land ('ontlol Act.

g.s Submission by the Land Development and Governance Institute
'l'he I-and [)eveloprnent and (iovernance Institutc (hereinafter refi'r'rctl to as "the Institute")
subnritted their written Menrorandunr vide a letter dated 93'd Octol)cr 902.9, and submitted as

ftrllorr s,-

.39 Preanrblt' - In the preanrble, the Bill provides lor ,4n Act of l\rharncnl lo regulale cerlat

lru sttcltons in land.for conneckd purpttses.The Institute srrbmitted that this rvas unclear ott u'hat

type ol' land was being referred to.

Reconnudalion:'flu lltlttute rccomnendcd lhat lhe inlroducliorr needcd lo bt:;fcc{it "

in oguculturul land.'

.t()

1l

('lause 2 - Interfretation oJ Agricullural l-and
'l-he Ilill dt:llnes agricultural land as nz area nol designakd as a al1 or wbtn urea under lhe Urban

,4rclt aud ('ilres Act,20t l.
'lhe Institrrte submitted that the definition was t(x) u'ide and lailul to at:knot'ledge other
statutory classifications ol' land such as public land (lbrests, Nati<xral (iarne l)arks and (iarnc

llest'r'r't,s and [)rotected Areas.

Ilecornmendotiort: 'l-lu I stilule recotnnerulzd lhal the Bill nuds a cbar aud fecific defnition oJ lhe

lenn " agricult u rul hn d. "

Clause 5 - Application ol' the Act

Clause 3(t)ol' the Bill onlv addresses transa(tions relating to the salt'/trarts{i:t'of' land and is

nrutc or) oth(:r transactions strch as strbdivision rvhcle there is no dislxrsition or how the Act

rvill rrlatc rvith the issue ol' charrge of rrser'.
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Section.'l(z) provides that thc (labinet Secretary rnay, in mnstrltation rvith the National Land

(lommission and rvith the a14>roval ol the National Assenrbly, desigrrate specific land contlol

areas

'l-lre Institute asserted that this ignores the planning funt:tion and the role of the (irrrnty

()overnments. It sas erlrrally stat('(l that by virtue of' Sr:lredulc + of the Constitution, thc

County (iovernments ar'(,in chalgc r>l matters concerning agricultule.

llecommendation: 7'1rc hstilute rcconrmenled tlnt tlre Bill needs to oddrcst all land transactions and lhtl
lhisftnction needtd to be donc ir cotsu alion zaith the fficled (:otnt1 Governtnents.

tq. (llarrse +( t ) - Establishnrt rrt of ('ornrnittees

Clause +( t ) of the Bill providt,s that the Chief Lard llegislrur slrdl b.1, notice in the Gazetle a??ot t

a l.and Conhol Connillee in each rcnsl uenc.\'.

'l-he Institute submitted that clause t( t) gave the Chief' Land llegistrar l)owers to appoint thc

Land Control Cornrnittet' dt'spite being the ollicer in charge ol registration as provided in tlrt'

Land Registlation Act, gol9.'l'his will thcrelore lesrrlt in a conflict of interest.

In addition, the Institr.rte subnritted that the clause plovided that the appointrnent [r done lrr
(:onstituency. It was statrd that this nlay not lre re1>rescntatirt sinct: st>rrre constituencies lravr.

nrore than one sub-cotrnty and that this sould also result in grlitical interference.

Ilecctmmendation: 'l'h" lnsltlutt recomnended llmt thts dausc bc anended to lwue tlu l-dnd (-onlrol
('omrntltee a?Poinlcd b1 lhe Cabrnef Secrelarl, resfonsibk Jbr ntttllffs rclaling to land in consullolion

uilh the Couuty Gout ncnlt.
'l'fu lnslilute also reconueuled lhal lhc aPPoi tm€ l shouLt be per sub-counu dnd ot Per conslituenc.t

as tndicaled in tlu Bill as lhe./bcus shoukt be on ddninistruliac tnd nol ebcloral boundaries.

t3. (-'lause *(u ) - Mernbers ol the Land (irntrol (lonrnrittee

Clause +(z)(b) ol' the Uill prt>r'itles that the Deputy (irtrrrty (irrnnrissioner appointed undcl

se(:tion l5 (2)(lr) of' the National (iovt'rnrnerrt Co<rrtlination r\ct Ix,assigned the lole o{' the

Secretaly to the Conrrrrittec. -l'he Institute averred that this dcsignation is not supported lry

any lirndarnerrtal lau' ol firnctional rnandate.

(llause +(z)(c) of the liill Provides that the sul){rounty a(ltninistrator appointed undel sectiorr

50of the County (iovernnrent's Act,2012 shotrld bea rrremlrclol thecommittee. The Institrrtr.

averrcd that there shotrld lx' an additiortal rel)rcsentative fi'orrr the (i)unty (;overnrrlcnt \1itll

exl)ertise in ag|icultrrIt,, larrd use Planning and survc)' as tlu,sc art, ntandates of' the ('ounty

( iovet'nrnent and tht' tcchni<al ofliccrs in chalgc ol' thesc lirnctions should be autonratic

nrern[>ers ol' t]re (irnrmitter'.
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Clause 4.(2)(d) of the Bill gives the age limit of 6o and aLxrve for the man and rvoman t<> be

appointed. The Institute asserted that this limits the scope since there are resourcelul lxople

who are below 60 years and there is also no indication of their qualification lor the man and

woman.

Clause +(a)(e) of the Bill provides that t\tro persons, one being a youth have knowledge and

experience in land law, surveying, land administration, or dispute resolution. 'I-he Institute

sLrbrnitted that this qualification failed to include planning discipline on the list which is very

ctucial.

Iiecornmmdation: Thz lnstituk rccommendzd thal tfu Btll needzd to indicatc tlu Eectftc qualtfcattons

for all nembers of tlu commttlee. Il uas stated thot tt uas.fundamental to har)e persons zailh erperlise

in agriaiture, phnning and nruelting-from tht counry departnenl of agriculture h the Cctmmittee.

Equally, thz Institub recommadcd thal clause *(9)(d) be arnetded to tncludz, "aged less lhan 60 years-

and also ircludz thzir qualtfrcation. Additionall!, clause.t(z)(e) be amendzd lo includt the planntng

discipline as part of the required ;kilk. I.-urtluri thzre was need to ensure gender bahnce in linc utth tlu

lwo-third gendzr rub.

.t.+. Olause 5 - Qualification fbr aplxrintment
Clause 5 (t), (e) of the Bill provides that a member shall qualily if he has demonstrated

knowledge on culture, traditions and dispute resolution mechanisms. The Institute sLrbmitted

that the qualifications cited (l() not relate to land adrllinist ration, planning, allriculture or

environment which are usefirl in land control transactionrr.

Additionally, the Institute strbrnitted that in clause s of' the llill, there is no provision requiring

the chairperson or memtrel to l)e residents within the gt:ographical area.

Recornmendatiott 'fhz Instihle reconmendzd that thzre :r,as to rccd to indicate tlntfor oru lo quahfl

-[or appointment as chairpersor or member o;[ a comrnttbe u-y nusl have ltaed zaithin tlu geographical

arca.for not lzss than 20.years erctpl tlu automatic national or counly gorcrlmenl oficials. In addition

llure u.,as need to have feoplc zutth l>rofessional etperlrse atd sktll in the committze.

45. Olause 6 - Procedure of a1;lxrinting committee members - Selection Panel

Clause 6(t) of the Bill provitlt:s that the Deputy County (irnrmissioner shall be the chair of

the selection panel. -l-he Institr.rte asserted that this rvould arnount to a conflict of interest as

the Deputy County Cornnrissionel will serve as the secretary of' the Comrnittee.

-Ihe Institute sutrmitted that the selection panel that had been proposed has sotne gaps as it

leaves orrt the County (;overnment rvhich is the key planning arm of governlnent with

constitutional mandate oYer agriculture, planning and surveying.
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In addition, the Institute subnritted that there was no rel)resentative fl'onr tht'cornnrunity

instead, there were only representatives of' the business comrnunity which had notlring to do

with agricultural land. It was also stated that the representative fiorn tht,r:onstitrrency ollict:

may lead to political interfl'rence.

Recommcndation: 'flu Instinte recomnended that clatse 5 be amended lo hape llu Sekclion I'anel
compising of,

(a) Nalional ()oaernrnenl rePrcsentaliue.fron lhe Mtntstr.y of' Interior
(b) Nal ional Lantl Contnistiorr

(c) Coun\ Oournmenl refresenlatiaes (Chief Olficen - agriculturc, llunurng, srrve-y,

etaironne )
(d) Mintstn of l.aruls rtprescnlattue

(e),4 connuniry r'epresentaltae/.fhrmtr

46. Clause 9 - r'unctions ol a land control conrnrittt'e
Clause lt(l) of the tlill provides that the function of' the committee is tr.l resoh'c any dispute

over general boundaries rvithin their.jurisdiction.'[-he lnstitute asserted that this contradicts

the functions of the I-and Registrar.

'l'he Institute posited that the fiurction ol' resoh,ing general boundary disptrtes had br:en

assigned to the Registrar and the authority/olllce in charge of survey Lrnder secti()ns 16, I ti,

19,20 and sl of the Land ltegistration Act,2012. It rvas also stated that the nrernbers

appointed had n<-r skills to handle the lirnctir>n since they lacked the expertisc in srrrveying

and land administration.

In regard to Clause s(i)r>l' the llill, the Institutc subrnitted that the provision grants unlinritt'd

jurisdiction (undertaking fhct-finding & evidence-gathering) to a cornmittee rvht>se nrelnllers

do not possess the requisite skills. lt was stated that the rnatters being handled rrnder otht,r

statutcs should rerrrain as addressed by those statrrtes.

Recomnardation: The Instttuk rcconuendcd lhtl clause ttfi be debkd. In reganl tct clause s(i), llu

Inslilule recommended tlnl the clduse aLro he delclcd u lhe naltcrs go be.yond llu 1ur1>ost and inteal

of ttu Act.

+7. Clause l9 - Notice and attendance to revieu n)eetings

Clarrse tu ( t)(b) provides ft>r the land control conrnrittee to publish a list ol' applications at the

constituency office. C-lause tz(l) provides that a notice of' ,ts hours orrght t0 be nrade fbr a

person to appar befbre the conrmittee. On thc otht r hand, clause t2(5) provides that a noticc

Report of the Depdrtmentdl Commiltee on Ldnd Contol Bill (National lssemhly Bill No. 39 ol202 3)
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of 24 hours need to made to enter upon and inspect any land.'l'he Institute averred that the

time frame provided was too short.

Recommzndation: 'fhz Institulz recommendzd that thz notices should be nadt al llu Nalional and

Counl a&ninistratton qffices. In rclation to chuses t9(4) and t z(.5), the Inslttute rcconmndtd thal

thtl be amenfud to provide for a nolice of ut basl 7 days.

48. Clause l5 - (;rant or relirsal of' consent

Clause t3(lXc) provides that in reviewing an application tlre comntittee shall consider the

prescribed minimurn and rnaximum land-holding acreages rvith respect to private land. 'l'he

Institute sLrbmitted that there is no existing provision on nrinimum and nraximum land

holding.

Clause t3(2)(b)(vi) provides that consent may be refused where the purchase 1>rice of the land

does not accord with the valrre of the land calculated based on the land valut' index ttndcr

section lo?A of the Land Act,20l2.

The Institute avelred that Section lo?A relates to compulsory acquisition of land yet the

committee lacked the expertise to undertake this frrnction. It uas stated that the index nray

not be up to date and that the functions of the comrnittee should not [r tied to paranleters

guiding furced transactions.

The Institute also asserted that matters rcncerning agricultural land ransactions an based

on a lree market rvhere there are rvilling parties.

In relation to clause l3(9)(cXiii), the Institute submitted that the provision referred to the

Land (Group Representatives) Act rvhich had already been repaled.

Recommen<lation: In regard to cLtuse t 3( I )(4, tht Institulc reconnended tha! llu protision be dzbted

and rephccd utilh a prouision thal rqfers to the mning regulatiots on plol/parcel sizzs sel oul urder

tfu phlsical and land use plars set b1 the counttes undzr lhz l)h.ysical and l.and Llse I'lanning,4ct,
2Ot 9 and lhe County Gouernment Acl

In respect to clause t 3(2)(b)(ui), tlu In itutc rccotnnmded lhal llu poaiston be debkd and lhal nallers

relating to hnd ualue should be bf fo ualutrs or tlu markel. 'l'lu Inslilute abo recommend*l lhal clause

Is(2)(c)(ii, should be dzbted too.

49. Clause t5 - Al)pointment of appeal colrttttittees

Clause l5(9XI)) of' the Bill provides that the four persons rvho can [x considered ft>r

appointment to the appeals committee have knowledge and expertise in land managenrent,
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law, community service, dispute resolution or physical planning.'lhe institute subnritted that

this provision should also allow for persons qualified in sLrt'vey.

Rccommzndation: The Inslitute recommzndzd tlat the chusc should add "surae.y" as parl of tfu
knozabdge a n d erpert ise.

Repo of he Dery)rtmentdl Committee on Land Control Bill (National Assembly Bill No 39 oI2023)
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PART IV

4 COMMITTEE OBSERVATIONS

'l-hc (bnrrnittt,t' cr>nsidcrcrl prr>r'isions ol the llill, evaluated subnrissions talrled and madc thc

firllorving obscrvatiorrs.

i)o.'l'hc (i)r)lrnittt't'obst'rved that the ob.jective ol the Bill is ver,y sorrnd and scll thought a$ it

airns to rt.pt al and rt,place l-and Control Act, Clap. 3o2 to align thr larr govcrning dealings irt

aglicrrll rr ral larrtl rr ith tht' plovisions ol'the (irnstitrrtion o[ K(,nya 2o I o, tht' [']n vilon nrent antl

Larrrl (irtrlt A( t, 20 I I, thc Land Registration Act, 2o 192 antl the l,and r\ct, 20 I 2.

.'rt. -l'ht' (i>rrrrrrittt.t, supports progrsal under the bill firr- cstablislrrn('nt ()l' [,antl Contt<>l

('ornrrrittt,t's in t.ach constituency to replace the existing Land (irntrol lloar<ls, and obscrvt'tl

that the lantl <:ontr'ol cornrnittt es ale to cornprise persons tlrarvn s'ithin tht' ltrality they scrvt'

and rvho ar('(()n\'(.r'sant litlr the traditions, custorls, and rvay of-life ol tht'urrnmrrnity in tht'

alca. 'l'his sould cnablt, each proposed tlansaction to be rclicrved solx'rly rlith a vie$ ol

ensuring Prolx.r'utilization ol agricultural land fbr tlie l)enefit of all.

52. 'l'hc (lrrnrnittt.c obst'rved that the l)r'oposal to enrpower land control r'ornrrrit tt,t,s to dt'vt'lo1r

thc us(' ol altt,rnative dispute lesolution rnechanisms in thcil rlrclations int:ludiug

und('rtakir)g evidencc-gathering and fact finding on the request ol palties ()r tllc ()urts in

nlatt(.r's r(,lating to land and land usc, was a progressive as it rvorrlr.l r('sult in ellici(.nt

n)a r)al{(.rrr('n t ol tlansat:tions in land.

..r.'1.'l'lrr. (irrnnrittt.r r>bservt.d that the Institution of Surveyors ol' Kt'uya, attd thc Lantl

I)rlel<4lrrx'nt an<l (it>r't'rrrance Institr.lte strpported thc llill and subtrrittcrl ;uttcnrlntctrts Iirt'

( ()nsi(l('t atir)n trl tlrt ('ortttttittec.

5 [. 'l'h(. ('()rnr]rittec obst'rred that ttre State Department lbr I-ands and [)hysical ['lartrting d<x's

n()t sul)lx)rt thc Ilill in its entirety. 'l-he State l)epartment notes tlrat tht' krrrg titl(' to th('

Larxl (irntlol r\ct provides that it is an t\ct to Ptoridcfor conlrollng trdusttt:liorts irr ugriculluntl

/azr{ ulrilt' tht. Land (i)ntx)l Bill ain to reutlate cetldin lra ldclrotts it lord./itr atnnedei

/rrporzs.'l'his rn('ans that this Ilill is not express on rlhich categor),ol larrtl it should appll'.

rrs.'l'ht' (irrnrrrittce observt'd that llill d<>es not intend to addrcss a rlris(lli('l- r'('lated to

controllirrg transactions in agricultural land and thelefirre, tht' llill tlocs t)ot pr'ovi(l('

.justification lirl rt'pcal of'tht'l,and (lontlol Act, Cap.3o2.

56. On designation ofthe land control areas, the Committee observed that proposal undcr

(llarrst'3(2) of-thc Ilill that provides that the Cabinet Secretary may in consultation rvith tht'

National Land (irnrrnission and approval of the Natir>nal Assernbly tlcsignatt' s1>t'cilit: land

(:ontr()l arcas an<l tlansactions to bc srrlrjcct to the plovisions ofthc llill ntay t:ontPlicatt' tht'

Report ol the l)tpdldr t<tl ('onniuae on l,and ('ontrol Bill (,\'orionul ..lssefihly Bill l,lo 39 of2l)2J)
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l)rocess of designating land conttol areas by intlodrrt:ing a nrrrltiple number ol'players

despitt, thr good intentions of the 1.lrt4rosal.

r,?. On establishment of the Land Control Comrnittees proposed under Clause * ol the Bill

establishing I-and (lontrol ('onttnittces in evcry constitucnc_y n)ay present challenges in

atlnrinistration as it tloes not take into accotrnt that designation ol the constituency as a land

t:t>ntrol area may not sit ucll as a standard to establish a larrtl control alea as opposed to the

(:rln'(,nt situati()n rrnder Sections.9,.1 ar)d.') ol thc Lan<l (i)ntr()l Act that emporvers the

(lalrintt Secretary to establish l-and Control (irrrrnrittt't's to lx' t'stablished as nray he

dictatt'd by nect,ssity.

58. On appointment of land control committees, under ('lause .l( t ) o[ the Bill the committec

sul)lx)rts the proposal ploviding lor the appointnrt:nt ol a Land (irntrol Comrnittee in every

cr>rrst ittrency.

Itl). On firnctions of the Land Control Cornrnittee und(.r'('lause l) ol the llill, the Comrnittee

obselved tllat the State l)epartment of'Lands and l'hysical l'larrning sul)mitted that the

1>rt>1nsal to assign firnctions dispute resolution in addition to land c()ntrol contradicts thc

rrrain prrrlxrse ofthe llill arrd contravenes the provisiorrs ol r\rticle l(,s)(2) and Enr,ironment

and Land Court Act l9 ()l 20l I that estal)lishes thc l'lnvironnrerrt and l-and Court to hear

and tlcternrinc disputes relating to the errvironnrt'nt antl thc rrst.and trctrpation o[, and title,

to lantl

t;o. On supporting documents to the application for consent, untlt,r clause t t ofthe Bill that

thc (irnrrnittce obscrvtd that Statc l)el)artrnent ol l,anrls arrd I'hysir:al l)lanning subrnitted

that the proposal to attach certain dcrurnents by an applir:ant appears onerous and

unne(:('ssilry fbr granting of'a land control consent. I'ol instanct', the requirement lor the

applicant to attach a cadastlal nrap and dctails of tht. acrt'agc ol land held by each pal'ty

u,ithin the geographical area nlay be trnreasonablt., in light ol'the lhct that there are verJ

rnininral arras covcred by a cadastre in Kenya. It is also not possiblt. to plovide acreage o1'

cach owner ol lan<l s,ithin the area ol'.itrrisdiction ol thc Land (irntrol Clomrnittee.

(irnst<1uently, thc infbrrlation being soLrght lir>rrr tlrc rncrnlx,rs of'thc public is ordinalily

knorvlt'dgc u ithin thc (x)nrol of the State l)cpaltnrt,nt firr Lanrls and l'hysical [)lanning.

r; t. 't-he Ilill l)rolx)scs that the I-and Registrar lle tlrt. a1.tlxrinting autlrrlrit)' li)r the I-and Control

(i>tntttittt'e, yct, thc Land Rcgistlar is onc of tht, l)arti('s to lx' involvcd in the Iand control

actrVltr(,s

(j'2. Undt'r clause 5(tXa), tht'Bill prolxrses that the [)('put_\'(irrrntl (irnrrnissioner be the c]rair

of'tht' srlrction pant'l that appoints nrenrlrrs of tht Lantl (i)ltr()l ('onlnrittees yet undcr

Ileport o[ the I)egttntentol ( onnittee on Lend ('o,ttt'ol l]ill (Netional .lsscmhh llill it'o 39 o/ 2023)
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clarrse +(e)(b)ofthe Bill, the sarne DepLrty (lorrnty ()onrntissioner is proposed as the secretary

of the [,and Control Committee which amounts to qrnllict of interest.

(i.9. 'l'he I-and Control Cornmittee as provided undet clausr 9(i) ol the Bill has no capacity to

trrrdertake fact-finding and evidence-gathering in nratters under the Succession Act, the

llnvirr)nnrent and Land Court Act, the Land Registration Act and the Land r\ct and

therelirre the powers u'ould be exercised in futility.

(i$. Llndel clause 9(b) of the Bill, the prol>osed Land (ilntrol (lotnmittee lacks the capacity to

grant consent for the combination ofland rvlrereas the idea behind the Land Control Act rvas

to deal rvith land subdivision and not the contbination ol'land.

65. Under clause 9(l) of'the Bill that concelns tht: r'esoltrtion oflxrundary disputes under genet'al

boundaries, the Bill seerns to usurp the porver of'thc Land Registrar which is already

pr<>r'ided lbr under the Land Registration Act, 2ol2 in st'ctions I tj, 9o and 2 L Section l8(2)

of the Land Registration Act stipulates that not evcl) thc court is allowed to entertain any

action or proceedings relating to a dispute as to the lxrtrndaries ol'registered land unless the

lxrundaries have been determiued in accordance rvith the Land Ilegistration Act.

(,(;. [,uder tlause tt(s)(b), the Bill states that any applitatir>n fi>r grant of consent slrall lrc

acconq;anied by a copy of the cadastral nrap of the land aflbctt'd by the transactiott but, thele

lacks a clear provision rvithin the llill lbr the retcrrti()n of a land surveyor flcrr s6cialized

ir)t('rlxetation ofcadastral plans in relation to agri< trltural sitcs.

(i7. Llndel clause r t(s)(e), the requirement fbr <>ne t<i provitlc dctails t>facreage ofland held by

each party within the geographical area of'the jurisdict iorr ol thc (iurnrittee seenrs to imply

that there is a nrinimurn or maxinrrrrrr holding of land rvhich has lren defitted rvhich is not

the casc.

(iil. Olause ts (e)(b)(vi) ofthe Bill refers to a purclrase price lx:ing t'elated to the I-and Value

Index. Ilorvever, the land value index is rneant lbr ntass acrlttisition and thus does not

sulliciently cater for specific land transactirxts lring dcalt rvith by the Land (irntrol Act.

6s).'l'he Cornmittee noted that despite the inconsistencies lninted otrt by the State I)ePartment

lirr Lands and Physical Planning, the Ilill contained sotnt'positive pr<4rsals. 'lo that the

t'nd, tht: Oomnrittee noted that Land l.as's (Antendnrt'nt) Ilill, no.2 of 2023, there are

prop<>sal that seek to amend the Land Control Act t() r('c(),lstitute and align land cr>ntrol

lxlalds according to the ne\r governance structurc ol'tht' (\rnstittrti<;n of Kenya, 2tllo and

to enablt'granting consents to transact in agricultural land.

70. 'l'he (lonrn)ittee observed, lronr the submissions fronr the stakeholders, that the Bill did not

intcrrd to address a mischief related /o conhollirg lrnnsdclio s ir agricultural Lrzl, the Bill

sought to repeal the Land Control Act, Cap.3o9, the llill anxrrphoLrsly expands ils application

Report ofthe l)epartmental Commiltee on L.tnd Cohtrol Rill (National .4ssenhly Bill No 39of)023)
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to tlu nanagernent of cerlait lransaclions in land tha! are not dzfned uithin the Bill. ConseEuntly,

the Bill would leave a vacuum and create confusion in the administration and control of

transactiorts in agria lural larl and should therelbre lr rejected.

5. COMMITTEE RECOMMENDATION

70. The Committee, having considered and taken into account the views and

recommendations of the public including relevant stakeholders, recommends that the

Bitl be REJECTED.

o(Dat
Hon. Joash Nyamoko Nyamache, HSC, M.P

(cHATRPERSON)
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'{t1
REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

Is|1I PARLIAMENT _ THIRD SESSION, 2o9.I.

DEPARTMENTAL COMMITTEE ON LANDS

MINUTES OF THE SoT SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD AT THE COMMITTEE ROOM I I,9''D FLOOR BUNGE TOWER, ON
THURSDAY, TSl AUGUST C,O94 AT IO:OO AM.

PRESENT
l. I lon
2. [ lon
3. I lon
4. I lon
5. Il<.ln

6. I Ion

7. I lon
8. I Ion
9. I lon

Nyanxrko Joash Nyarnache, M.l'
Ilachael Kaki Nyanrai, C'llS, M.t'
()golla (iideon Ochanda, M.['.
Shinrlrs'a Onrar Ms in1,i, M.l'.
(iitari .loseph ( iachoki, N'l.l'.

Ilobi Mathias Nyarnalr M.l'
I)assaris [']sther Mrrthoni, M.l'.
()rryo Ali Walio, M.P.
Katana [)aul Kahindi, M.l'.

-Chairperson

- Vice Chairperson

(llelk Assistant I
('lt,rk i\ssistant lll
Stni<>r [,egal Corrnst'l

llt'searclt Ofllce r Ill
r\udio Ofl-rct,r III
l'trblic Cirrnnrrrnica (ions Ollicer UI
St,r'gt'ant at Arurs

ABSENT WITH APOLOGIES
I . I lon. Kilrara Jayne Wan jiru Njer-i, M.l'.
2. I lon. Nz-anrbia 'l'lruddeus Kithua, M.l'.
3. I lon. Ndrrng'rr (ieolge Koimbuli, M.l'.
4. I lon. Mrrpt, Anthony Kenga, M.l'.
5. I lon. .loscph l Iantisi l)ena, M.['.
6. I lon. I-elnrengit Josses Kiptoo Kosgey, M.l'

COMMITTEE SECRETARIAT
l. Mr..l'slrrra ( )ndari

2. Mr'. liirrcnsa Malrtrngrr
3. Mr. Sidncv Lrrgaga

l. Ms. li t ntla Michira
5. Mr ( i rs nras Aklronya
r; Ms. MaIy Karnarrdt,

; Mr \',.zir.l .lillo

M IN/ NO./ NA/ DC-LAN DS/9094/ 9O7. PRELIMINARIES
'l'he (lhairpt'r'son callcd the rneeting to ordt'r at t\\cnt), nrinutt,s past ten <icl<rck s'ith a rr'<>ruI

r>f'1>rayer b_y IIon. Ilachael Kaki N_yanrai, ('lls, M.l'.
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MIN/NO./NA/DC-LANDS/9024/9OA'I CONFIRMATIONOFMINUTES
-l'he confirmatiorr ot'the previotrs sitting's rrrintrtcs \1as lx>stponed t() a latcr date.

MIN/NO./NA/ DC-LANDS / eos4 / eosl
'l'here wele no nlatters arising.

MIN/NO./NA/ DC-LAN DS/9o94l9 I o:

AGENDA
l. Prayers
2. Preliminaries:
3. Confirmatit>nof'Minutes
,1,. Matters Arising;
5. Meeting:

MATTERS ARISING

ADOPTION OF THE AGENDA

i) Consideration and Adoption of the Report on The Land Control Bill
(National Assembly Bill No. 39 of el:93)

6. Any Other Ilusiness

7. Adjorrrnment

-fhe agenda o[the nret'ting uas adopted alirr it *as prol>osed by Uon. (iuyo A]i Wario, M.l'
and seconded by I ftrn. llobi Mathias Nyanralx, M.l'.

MIN/NO.NA/DC-LANf)S/9O94I9I I: CONSIDERATION AND
ADOPTION oF THE REPORT ON
THE LAND CONTROL BILL
(NATIONAL ASSEMBLY BILL NO.
3e oF 2oe3)

'fhe Committee (llerk grrided the Conrnrittec through the drafi lelxrrt u itlt entphasis t;Ir tht'
Ibllowing;

COMMITTEE OBSERVATIONS

-l-he C'ontntittcc consir.lered provisions ol the llill, cvaluated sulrntissions tabled and ntade

the follou ing obs('rvatiolrs.

t. 'l'he (irnrnrittrt'observed that the State l)cl)artnrent firt'Lands and I'hysical Platrning

does not supl)()r't the llill in its entirt'ty. 'l'he State l)eparttttent trotes that the long

title t(' thr Land (inltrol Act Pxrvides that it is an r\ct to proule ifor co rullrng

lra sdclion! iu ogru: turol /az4 s'hilc thc Land (--ontrol llill aillo to reglllat? drlit
trantdcliuts tt hnlfor co ected lrut?ores.'l'his nteans that this ltill is not express on

u'hich category ol land it should a;4rly.
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2. 'l'hc (i>nrnrittee obscrv,tl that Ilill docs not intcnd to addrcss a rnischiel'relatc(l t()

controlling transactioils in aglit:ultural land and therefcrre, thc Ilill does not 1rr<>r'idt.

justification fbr repeal ol tht,Land ('ontrol At:t, (lap. .3o9.

9. On designation ofthe land control arcas, the Committee observed that proposal

under (llause 3(?) ol tll(' llill that Prrxides that the (labinct Secletar)' nra.y il
consrrltation rvith tlrt, National I-and (i>nrnrission and approval of thc National

Assernbly designate spt'cific land corltrol ar('as and transactions t() bc sul)iect t() th(.

provisions ol the Ilill ruay conrplicate thc process of designating lan<l control aleas by

intxrdrrcing a multiplt'nurnlx'r of pla_yt'r's rlespitc the good intcntions ol'the proposal.

.1. On establishment of the Land Control Committees proposed under Clarrst' I ol'

thr llill establishing Larrrl (irntrol (irrtrnrittt,cs in every constitrrcrtel' may l)rescnl

challenges iu adnrinistlatiorr as it does not take into account thilt dcsignation of thc

constittrencl' as a land u>ntrrrl alea rna,\, not sit rvell as a starrdald to establish a larrd

c()lltr()l alea as oPlxrsctl t() the cur-r-ert situation trnder Sections 3. 1 and 5 of th<' I-and

(i)nrol Act that (n)lx)\\crs the (labint't Secretary to cstablish I-aud Contlol

(lonrnritttts to be t.stablishcd as rnay be dictated by necessity.

.5. On appointment of land control committees, under Clarrst' l( t) ol' the llill thc

cornnrittt'e sul)ports tht'prrlxrsal provitling lbl tht' apgrintnrt.nt o['a [,and (irrrtlol

('<ltrtnrittec in e" e11' c<lnstitrrt.nc,1.

(i. On functions of the Land Control Cornrnittee undcr ('laust' tt ol'the llill, tlre

(irnrmittet' observe<l that tlr(. State I)('l)artrx'llt of-Lands arrd I'hysical I'lannirrg

subnritted that the I)r'()l)osal to assign lirnr:tions dispute resolrrtion in addition to land

control r:ontradicts tlrt' nrain purlxrsc of tlrt' Ilill and contril\'('r)('s tht' provisions ol'

,,\r'ticle l(i1)(2) and l'lrrr irr>rrnrt'nt and Lantl (\nrrt .,\ct l9 ol'90l t that establisht's thc

[']nvironntent and I-antl ('()rlrt to hcal arrtl tletermine disput<'s relating to tlrt,

envixrnrrrcnt and the rrst'anrl occrrpatiorr o1, and title, to land.

?. On supporting docurnents to the application for consent, rrnrlt'r clatrse I I ()1'thc

Ilill that the (irnrrrritt<' obscncd that Stat(. l)cl)artnler)ts ol l,antls and I'h.ysical

I'lanning sttbntittt'rl that tl)e l)rolx)sal to attach certairr doctrrrrtrrls lly ar) al)plicant

al)l)('ars olerous antl rrrut<'ccssar--y' firr glanting ol a land control conscnt. I'-ol irtstartcr,,

tl](, r(.(luil'enrent firl tlrt' allrlir:ant to attach a r:adastral map arrd <ictails ol the aclragc

ol land lrcld by each palty rvithin thc gtugraphir:al area nlay lx.rrnrr.asonable, in light

ol thc lhct that thcrt'art'r'<'ry nrininral art'as covt'rctl [r1'a catlastr. irr Kerr1,a. It is also

n()t lx)ssil)le to ;lror idt' acrt'agt' ofeach orr nt'r' ol'land u'ithin tht, alr.a ol julisdict it>n ol-
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sufllciently catcr fin' specilic land transactior)s being dealt u ith bv tlre [,and Control

Act.

t6. 'l-he (lonlrnittet' otrsen'ed that the Institution ol Surveyors ol'Kt'nya, and the I-and

I)evelopnrt'nt antl (ior.'elnanr:e Institute supl)orted the Bill and srrlrrnitted arr)endments

f<rl considelation of'the (l>nrnrit tee.

17. 'lhe Cornntit(t,c obsen'ed that fi'<>rn the subnrissi<.lns fi'orn tlre stakr:holdcrs that the

Bill did n<rt intettd to address a nt ischiel' rela ted to controlltng transLttlnns in agrtcullural

/aarl the bill sorrght to lqrt'al the Land Contr<>l Act, (lap. 5o2, ann)r'l)hously expand r7.r

applicalion lo lhc mtragenent ofcertait lronsactions n land that urt nol lefiued u.ttthm the

lltll.'l'lt<: []ill would lt'avt'a vacrrunr and create r:onf'usion irr tlre arlnrinistration and

contr<rl <rl' /rzzsrrr 1ru us tt agrtcullural land a:nd should therefurt' [r rt:jt'ctcd.

COMMITTEE RECOMMENDATION

'l'he Clolnmittee, having considt'red and taken into acc()Llnt the vierr s and lt.cornrnerrdatiorrs

of'tlre public inclrrding lelcvant stakehr>lders, recornmends that tlre Ilill bt. lt l.ll l.lC'f FlD.

ADOPTION OF THE REPORT

'l'he Report on'l'hc Land ('ontrol llill (National Assenrbly Bill No. ssl ol 2ors) \\'as adopted
having becn propost,d by'['he Ilon. l)r. Ogolla (]ideon Ochanda, Ml'and sccrxrded lry -lhe

I lon. Robi Matlrias Nyamalr, i\{l'.

MIN/NO.NA/DC-LANDS/9024/219j ANYOTHERBUSINESS

'l'het-e rvas no other btrsirrcss-

MIN/NO.NA/ DC-LAN[)S/ 9024/ 213'I ADJOURNMENT

'l-here being no othr.r lrrrsirrcss, the ulceting rvas adjotrlned at liltr('n ntir)ut(,s
oclock. -l-he next r>trl<l be ht'ltl oo notice

SIGNED DATE o(
HoN. JOASH NYAMACHE NYAMOKO, MP

(cHATRPERSoN)

past eleven
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11th October 2023

REF/ISK/COU/RMI23I46

lvlr. Jeremiah M. Nyegenye,
Clerk of the Nationai Assembly,
The National Assembly,
P.O Box 41842-00100, Nairobi.
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\ t-r ;\. r,
Dear Mr. NyeEenye

RE: Institution of Survevors of Kenva's oosition on the Proposed Land Control 8ill,
2023

The Institution of Surveyors of Kenya (lSK) firmly objects to the proposed Land Control Bil,2023.
-l-he tsiil which is set to go for the first reading in the National Assembly. While we agr ee that
fherc :s need tc'amend the current Land Control Act, CAP 302, the direction taken by the propcseC
irill rvili rrot ;ur(, '.vhat is addressed by the existing Act. Our obiection is due to the follovring tacts:

a) rt''e btll i1r prc.lrosing tnat the Lan,l Regtstrar to be Lhe app()i,rl;rtg ar:thority for tho [-.rnri
Cc,ntrol a.)nlnlirtee yet the l..antl Registrar is one of the parties who ;reeds to be in,rolved
irr the land ctlrrltol activities;

U) tjnder secticn 5(1)(a), the biii is proposing that the Depury County Commissioner be ttre
.hrrr of a seiecticn panel tc. appoint members of tne Land Control Committee yet under
sectiun 4(2)(b) r.he Deputy County Commissioner is proposed as the secreiary of the l-dnd
( orrti-oi Corrmiitee whictr amounts to conflict of interest'

ir; llre oropJscd L.rnd Control Committee r.incler section gii) nu, 
",, 

capacilry to uncleftake
faat trnding ;tno evidence gathering in nratters under: Succession Act; Environrrrent and
Land Court Acr; Lanri Registraticn Act; or the Land Act;

d) U,':d:-r,' ''cctiorr !t(L), the proposed Land Control Committee has no mandare t,i :rr;ii'rt
(or'rse!'rts lLrr a()inlrjrratiorrs of Larrd. The idea behind the Lanc Colrtrol Act \r/a:; to deal v,'ith
suh,rlivisi.rrr of l;nd not to dr:al witlr combinatiorr of lanci;

e) Uitder scition 9(t), on resrrlution of boundary disputes unrjer gerreral bourrdaries, lire Uili

seems to usurp the power oi the Land Registrar which is already provided undt:r lanc
rcAist.dticll 0L:t, 201]l section 18, 20 and 2021. Section 1B(2) ol iire Land Registral.ion r',ct

stipurlates that nol even the court is dllowed to enlertain any action or pi-oceedings relatinq
to o dist,,.rte as to the boundaries 0f registe|ed land ui-iless tl';e bourrdaries have ceen
Cetd m.1.-:i in aacoi(iarce with the Lanc. Registratrcn Act.

r ? OcT 2023

ll(,.r(l Ollic('

Il)rlLl ,,)r lit. r.il|,Lrj,r I'1.r.,.1

l,rr , ll0.rLi \:1. lih.rrr \\'.rlli.
J,( ) lrr'\.llr-{lt rllrtirlr \.Il,l,r
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i) Undt:r section i1(3Xb), the bill States that any application for grant of con.l:r. st-,rri i.,c
acc,-inrlrairieC \r'/ith a copy of the aadastral map of l:he land affected lr)r lh: ra.,sacrioir. Br:t
t:'rere is no clear provision within the bill foi retention of a land surveyo! for:!r,:,:ializeri
interpreration of cadastral plans in relation to agricultural sites.

(j) tJnder :ection J.'l(3)(e) the requirement for one to provide details o1' aci'cage of :;rild neld
Ly each cartT \^/ithin the geographical area cf the cornmittee'; jurisdicl-i.in seens t.o rmplv
thdt theie is a minimurn r;r maxiinum holding of lancl which has lreerr defined ,hi.h is not
i'lie casei

h) lier-'tion 13(2Xot(vi) refeis to purchase price being reia:cd ro the Land V'ahrc Index
trot,/ever- ti)e land value index is meant for rrass acquisitir-rn .irri'i thtts d.rcs f)ot aater
stiffic,u"ntly tc st"reciR4 lancl under transacic,r)s b(:ing deai! rvitn by tire I-arrci Conrrcl Act.

ISi( notr-s trr?i the o[,ject of iand control boards was i,:r deal rrith dispcsitions such as sr,ltjivi:;ions
an(i u'Er':,tr:rs ,,hlch is a land admi:ristration asp-.ct a;rd not',] regrstratton aspa.iat ds ti:c )ronoiii(l
bill instigates. i-ne philosoohy l,ehinci the Land Act was to reduce statutes regul:iing land
;rarid!€r"nr.rDt, thr.rs tire proposal grossly negates the lanci oolicy sr,tssion lraJrer 3 of 2t t09
r.l ilosophy and objecu\/cs.

ISK cncour;jges furtl)er dialogue and collaboration to ensure that ani, a,rlendrr,ents tr; thr: iand
,' ,)rrf.r(,r A,:t airg.r witti the interests of all stakeholders and serue the best iirterest:t :r' k r:nltr's iand
ront;t'i :'ramttwot k. Irr co ctusion the -propesals or./tlin3d in thc bill ,.r])t iier-:!ct thr:1;,<:r,i.',r,:rr:; ssr

fartn ,;t th{: L:.td ReEisl'ratiCn ACt art(l the Land ACt. Trre 5i;; .,s Cr,lrcrrt,y ['ro[,'r:sLJ i:r l].i,','.:(i ,i,l(i
shcuid be rv:Ihdr:wn.

\r'ie !c,.,r lhivJi,,'(i io con:;i(jeration of r-,trr concern:

l'i;t.ir> 5i i'€lv,

Er , ,,1t5K, Ls(K)

.fq.

g/;f,er.t .e'., , ilationll AssemblY

" SDe:.:kcr, l he Se ate
. (-;ei!"1, 'llre Senate
. l:abinet Sro'ct:rrv, Mir:istry of Lanc,s, Public Vy'orks, llousir',g & llrben Develcci'r:nt
. ,\ttorney General
. ':EO, Courrcil of 6overntrrs
, CEO, l(enya Law Re,'orm Comntissron
o .ior,. $/ilberforce C)Lrndc, l.lember-of Parliament, Fu,'ryula Constit!-!ency
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Clerk of the National Assembly,
P.O Box 41842 - 00100,
Nairobi.
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Dear Sir,

RE: SUBMISSIOil OF MEMORANDA OI{ tAt{D CONTROT BlLI (ilAnOilAL ASSEMBLY Bt[L No.

39 of 2023)

Reference is made to the notice published by the Clerk of National Assembly on 5th October
2023 inviting members of the public to submit memoranda on the above Bill.

The tand Development and Governance lnstitute (LDGI), hereby submit a memorandum with
detailed views and recommendations.

We will be pleased to engage in further consultation with the National Assembly as the Bill

continues to be developed. For any darifications you may contact M/S Lucy Mwangi at
info@ldgi,org or the undersi gned at makathimo@ldci.ors

Yours Sincerely,

Dr. Mwenda Makathimo
Executive Director
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E rrlp ow eri:no Sociaty
Detailed Review of the Land Control Bill, 2023

Establishment of
committees

The chief Lond Registror

Recommendations

The definition of the term "ogriculturol lond' needs
to be clear and specific

1. The Bill needs to address all land transactions

2. This function should be done in consultation
with the affected County Government

1. Section 4(1) gives the Chief Land Registrar powers to
appoint land control committee despite being the officer in
charge of registration as per Land Registration Act, 2012
(Revised 2015), This will lead to a conflict of interest

Amend the section to have the Land Control
committee appointed by the Cabinet Secretary
responsible for Iand matters in consultation with
Co u nty Government

1

sect on Provision Commentary

Preambl

e

An ACT of Parliament to
regulate certain
transactions in land for
connected purposes

This is unclear on what type on land is being referred to This introduction needs to be
".....tronsactions in ogricultural lond"

specific

2 Preliminary - lnterpretation
of "Agricultural land"
o)on oreo not designoted os

o city or urbon oreo under
the Urbon Areos ond Cities
Act, 2011

The definition is too wide and fails to acknowledge other
statutory classifications of land such as public land ( forests,
National and Game parks, Game reserves, protected areas) and
community land

3 Application of the Act 1. Section 3(1) only addresses transactions relating to
sale/transfer of land and is mute on other transactions
such as on subdivision where there is no disposition or
how the Act will relate with issue of change of use/user

2. Section 3(2)provides that the Cabinet Secretary may, in
consultation with National Land Commission and
approval of the National Assembly, designate specific
land control areas. This ignores the planning function
and the role of the County Government. By virtue of
Schedule 4 of the Constitution the County Government
are in charge of riculture

4(1)

sholl b notice in the

2



Gozette, oppoint o land
control Committee in eoch
constituency

2. The section also provides that the appointment be done per
Constituency. This may not be representative since some
constituencies have more than one sub-county and will also
lead to political interference

E
or vr Lo.-tlcr^:T
ai (?<)v€r]r.raNcc riIIfi

4(21 Members of land control
committee

T?n? ow e1.itv Soci4ty

1. Section 4(2)(b) provides that the Deputy County
Commissioner appointed under section 15(2)(b) of the
National Government Co-ordination Act be assigned
the role of Secretary to the committee. This designation
is not supported by any fundamental law or functional
ma ndate.

2. Section 4(2)(c) provides lor the sub-county
ad m inistrator appointed under section 50 of the County
Governments Acl, 2012 to be a member of the
committee. There should be an additional
representative from the County Government with
expertise in agriculture, land use planning and survey.
These are mandates of the County Government a nd the
technical officers in charge of these functions should be
automatic members of the committee.

3. Section 4(2)(d) gives the age limit of 60 and above for
the man and woman to be appointed. This limits scope
since there are resourceful people who are below 60
years. There is also no indication of their qualification
for the man and woman

4. Section 4(2)(e) provides that two persons, one being
youth to have knowledge and experience land law,
surveying, land administration or dispute resolutions.
The qualification fails to include plarrning discipline on
the list which is very useful

2. The appointment should be per sub-county not
per constituency as indicated by the bill. The
focus should be on administrative not electoral
bounda ries.

1. The Bill needs to indicate the specific
qualifications for all members of the
committee.

2. lt is fundamental to have persons with
expertise in agriculture, planning and
surveying from the county department of
agriculture in the committee

3. Amend section 4(2)(d)," aged less thon 60
yeors" and also indicate their qualification

4. Amend section 4(2)(e) to include the
planning discipline as part of required skills

5. There is need to ensure gender balance in

line with the two third gender rule

3
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1. Th 1. Th
chairperson or member to be residents within the
geographicalarea.

2. Section 5(1), (2) provides that a member shall qualify if has
demonstrated knowledge on culture, traditions and dispute
resolution mechanisms. The qualification cited do not relate
to land administrataon, planning, agriculture or
environment which are useful in land control transactions

for appointment as chairperson or member of a
committee must have lived within the
geographical area for not less than 20 years
except the automatic national or county
government officials.

2. There is need to have people with professional
expertise and skill in the committee

Amend the section to have, the Selection panel
comprising of;

i. National Government representative from
the Ministry of tnterior,

ii. National Land Commission
iii. County Government representative (Chief

Officer- agriculture, planning, survey,
environment)

iv. Ministry of Lands Representative
v. Acommunityrepresentative/farmer

5
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shall be the chair of the selection panel. This is conflict of
interest as the Deputy County Commissioner will serve as
the Secretary of the commattee

2. The selection panel proposed has gaps. lt leaves out County
Government which is the key planning arm of government
with constitutional mandate over agriculture, planning and
surveying. There is no representative from the community.
lnstead there are representatives of the business
community. Business community has nothing to do with
agricultural land.
The representative from the constituency office may lead to
political interference.

1 Section 6(1) provides that the Deputy County Commissioner

Qualifications for
appointment

Procedure of appointing
committee members -
Selection Panel

9 Functions of a land control
committee resolve any dispute over general boundaries within their

jurisdiction. This contradicts with the functions of the land
Registrar. The function of resolving general boundary
disputes is assigned to the Registrar and the authority/
office in charge of survey under Sections 16, 1g,19,20 and
21 of the Land Registration Act,2Ot2 (Revised 2016). The

1 1. Section 9 (f) should be deleted
Section 9(f) provides the function of the committee as to

members appointed have no skills to h andle the function

2. Section 9(i) should be deleted since the matters
go beyond the purpose and intent of the Act

4



13 Grant or refusal of consent 1 Section L3(1Xc)
the committee s
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provides that in reviewing an application
hall consider th€ prescribed minimum and

E
E VM

maximum land holding acreages in respect to private land.
This minimum and maximum land holding does not exist

2. Section 13 (2) (b) (vi) provides that consent may be refused
where the purchase price of the land does not accord with
the value of the land calculated based on the land value
index under section 1074 of the Land Act, 2012. The
mentioned section relates to compulsory acquisition of land
yet the committee lacks the expertise to undertake this
function. The lndex may not be up to date. The functions of

1. S€ction 13(1)(c) should be deleted. tntead it
should refer to the zoning r€gulatiorq plot/
parcel sizes set under physical and land ure plans
set by the counties under physical and Lrd Use
planning Act 2019 and the County Government
Act.

2. Section 13 (2) (b) (vi) shoutd be deteEd. The
matter of value should be left to valuen or the
m a rket.

the committee should not be tied to parameters I uid ing

1,2 Notice and attendance to
review meetings

Section 9(i) grants unlimited jurisdiction (undertaking fact_
finding & evidence gathering) to a committee whose
members do not possess the requisite skills. The matters
being handled under other statutes should remain as
addressed by those statutes

publish, a list of applications at the constituency office.

2. Section L2 (4) provides for a notice of4g hours for a person
to appear before the committee. This timeframe is not
sufficient in case the person is away and has to travel to
a ppear and produce documents

3. Section 12 (5) provides for a notice of 24 hours to enter
upon and inspect any land. This timeframe is too short.

2

1

expertise in surveying and land

Section 12 (1Xb) provides for the land control committee to

since they lack
administration.

e notices should be made at the Natianal and
County adm inistration offices

2. Amend Section 12 (4) to provide for a nolte of at
least 7 days

3. Amend Section 12 (5) to provide for a notte of at
least 7 days.

1 Th

forced transactions. M atter5 0r a ricultural land
3. Section 13 {2) (C) (l ) shoutd be deteted
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1. Section 15 (2) (b) provides for four persons who can be

considered for appointment into the appeals committee to

have knowledge and expertise in land management, law,

community service, dispute resolution or physical planning.

This should also allow for persons ualified in survey

summary of findings

1. There is need for a clear definition of agricultural land

2. The application of the Act should cover all land transactions not just disposition

3. The Bill vests the power to appoint land control committee to Chief Land Registrar which will lead to conflict of interest

4. There is need for separation on power between the appointing authority and the officers in charge of implementation

5. The Bill fails to recognize the role of County Government as a key institution in charge of agriculture, planning and survey as provided for

under schedule 4 of the Constitution of Kenya 2010

6. The qualifications provided by the bill for the land control committee are inadequate. There is lack professional expertise to handle

matters relating to land administration, surveying, planning, environment, dispute resolution or agriculture

7. The bill assigns the committee functions for boundary dispute resolution yet this is a technical function assigned to the Registrar and the

office/ Authority in charge of surveying by law (Land Registration Act 2012 and Survey Act)

8. The bill introduces political interference of the committee by having representatives from the constituency office

9. The Bill should focus on administrative boundaries where Deputy County Commissioners are stationed

10. The bill refers to already repealed laws for instance the Land (Group Representatives) Act or nonexistent laws such as the minimum and

maximum land holding acreages

6

transactions are based on a free market where there are

willing parties.

3. Section 13 (2) (c) (iii) refers to the Land (Group

Rep resentatives) Act. This law was repealed
1. Section 15 (2)(b) add the "survey'' as part of the

knowledge and expertise
Appointment of aPPeal

committees
15
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Clerk Of the National Assembly
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Dear

REPRESENTATIONS ON THE LAND CONTROL BILL,2O23 (NATIONAL ASSEMBLY
BILLS NO. 39

Upon review of thc Bill, we make the following observations;

1. Introduction

'Ihis Bill seeks to repeal the Land Control Act Cap so2 laws of Kenya. In the last
Parliament, we made representations on the Bill during the pre-I,ublication stage
and also during, the public participation stage where we exprcssed our position
about the Bill. we reiterate the same here by stating that this Ministry is in the
process of amending the Land control Act through the Land Laws (Arnendment)
Rill,2023 which Rill is awaiting second reading.

The legislative proposals in this Bill, in our humblc view, should be rejected so as
to allow the land Laws (Antendment) Bill, 2023 take precedence. I lowever, the
following are our representations in respect of specific clauses in the Bill.

1. Preamble Of The Bill
As opposed to the Land Control Act which its preamble is to prowde for
controlling transactions in agricultural land, this Bill sets out the preamble to
regulate cefiain lransactions in land for connecled purposes. This means that this
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tsill is not express on which cateSory of land it should apply. Thc purpose of the
Land Control Act, and to a large extent the Iand Control Bill, is to control
transactions in respect of agricultural land. The manner in which the preamble
of the Bill is structured is erroneous and at cross-purpose to the content and
intent of the Bill.

2. Designation Of The Land Control Areas
Clause 3(2) of the Bill states that the Cabinet &cretary may in consultation with
the National Land Commission and approval of the National Asscmbly designate
specific land control areas and transactions to be subject to the provisions of the

Bill. It is our view that the land control function is the rnandate of the Cabinet
Secretary and to introduce other players in the process will be counterproductive
to occasion unnecessary delay in designation of such land control areas. This
mandate as contained in the Land Control Act should not be interfcred with.

3. Establishment of The Land Control Committees
Clause 4 of the Bill establishes Land Control Conrmittees in cvcry constituency,
which are appointed by the Chief Land registrar, in the official Gazctte.

The basis of every land control area establishcd under sectiotr lt of the Land
control Act (and presumably clause 3(2) of the Bill, is to designate an area where
the land Control Act/the Bill will apply and by extension in respect of which
land control boards/land control committees will bc appointed. However, clause
4(1) of the Bill mandates the Chief Land Registrar to appoint a land Control
committee in respect of each constituency. This means that the desig,nation of a
control area under clause 3(2) is given through one hand and thc same being
taken away by another hand through clause 4(1) where a control area
(constituency) is already determined for the Cabinet Secretary.

Suffice to say that designation of the constituency as a land control area does not
sit well as a standard to establish a land control area. This approach will not
apply in cases where a constituency is too big or small. This thercfore means that
the mandate of the Cabinet secrctary to establish Land Control Areas as set out
under Section s i\.,4 and 5 of the Land Control Act is well structured and allows
the Cabinet Sccretary latitude to establish thern as may be dictatcd by necessity.
For this reasorl, we are opposed to how clause 3 (2) and 4 are structurcd.

4. Appointmentof land Control Committees
Clause 4 ( 1 ) of the Bill seeks to givc the Chief Land Registrar powcr to appoint the
Land Control Cornmittee in cvcry constituency, as opposed the Iand Control Act
where such power is vest in the Cabinet Secretary. Under the land Control Act,
tlre clrief Land Registrar does not play any role in the exercisc of the control
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function in respect to agricultural land. The land Administration directorate has
always served as the secretariat to the Land Control Board d.eliberately so to avoid
conflict of interest. The Iand Registration Act binds the registrar not to register
any instrument touching on agricultural land unless there is a land control board,
consent. This mcans that the rcgistrar is a consumer of the final product of the
Iand control boards/committees. The Bill is thercfore likely to put the registrar
in a position of conflict of interest if at all the power to appoint the land control
committees is vest in that office. The same applies to the appointment of a
selection panel for filling any vacancy in the land Control committee under
clause 6 of the Bill. The Bill therefore assigns a role which the chief land registrar
is functionally ill-equipped to handle. Suffice to say that the issuing of consents is
a development control function which, for the purpose clear assignment of roles,
is exercised by the directorate of Iand Administration.

lbr this reason, clause 4 of the Ilill is not proper.

5. Changing the Name to The land Control Committees.
'l-he land control Boards established under the Iand Control Act is being re-
named the Land Control Comnrittees. This organ has existed since the Iand
Control Act was enacted and looking at how thc proposed Land control
committee is structured and thc role played by it does not in itself provide a basis
to change what is akin to a household narne in Kcnya.

6. Constitution of The l^and Control Committees
The constitution of the Land Control committec, as evident under clause 4(2),
does not have a,y representation of the Cabinct secretary. Even though, the
Deputy County commissioner who is a member of the committee also serves as
the secretary to the committee. Thc person who plays the role of the secretary to
any board or committee is the person who has the advantage of bcing exposed,
on a day to day basis, to the activities in respect of which the comrnittce exercises
corrtrol, including the keeping of records. The matter at hand, touch on the
issuing of land control consents in the sector wherc the Cabinet secretary is in
charge including the keeping of records. Thc rcpresentative of the Cabinet
sccretary or an officer under the Cabinet secretary should be the one well-placed
to be the secrctary to the Contntittce. The conrntittee therefore as constituted
under clause 4(D of the Bill is functionally not capable of dischargir.rg its
ntandate-

7. Selection Panel
clause 6 of the tlill seeks to give power to the Chief Land Registrar to appoint the
selection panel to select members of the Land control committee where the
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Deputy County Commissioner serves as chair of the selection committee. It is

instructive to note that the Deputy County Commissioner is a member of the

land Control Committee and secretary thereof. It is not morally right for the

Deputy County Commissioner to oversee the selection process of Land Control
Commiltee wherc he will eventually serve as secretary to the Comrnittee. This is a

classic case of conflict of interest.

8. Functions of The Land Conkol Committee
Clause 9 of the llill inter alia sets out the functions of the land control committee
fo-

(a) Review any other dealings in land refcrred to it by the chief land
registrar
(b) Resolve any dispute over g,eneral boundaries within their jurisdiction
(c) Settle any land dispute referred to it by willing parties pursuant to
Article 6O( 1) (gl and 159(2)(c) of the Constitution
(d) Handle any matter referred to the committee in pursuance of sectiotr
20 of the Environment and land courl Act, 2072
(e) Undertake fact-finding and evidence-gathering in maters covered
under the law of Succession Act, the Environment and land Court Act
2O11,lhe Land Registration Act, 2072,the National Land Commission Act,
2012 upon request of parties or the courts.

It is our considered view that the land control comnrittee is not well-suited to
handle disputes relating to land. Exercising the land control function should not
be n.rixed with other duties that are not related to it. Moreover, this is likely to set

the committee on a course of conflict of interest.

It is also not clear on what happens on similar powers created under the land
Rcgistration Act such as the power to resolve boundary disputes given to the

Chief Land Registrar.

9. Supporting Documents to The Application for Consent

Under clause I 1 of the Bill, somc of the documents ar1 applicant is required to
attach seems to us to be onerous and unnecessary for granting of a land cotttrol
consent. Requirement for the applicant to attach a cadastral map and details of
the acreage of land held by each party within thc acographical area may be too

much to ask for from applicants. There are very uriuimal areas covered by a
cadastre in Kenya. You then wonder the law is futuristic or sccks to handle
current sihrations as they are. It is also not possiblc to provide acreage of each

owner of land within the area of jurisdiction of the tand Control Committee.
Suffice to say that the information being sought from the members of the public
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is ordinarily within thc knowledge or control of the Cabinet Secretary, if only the
cabinet secretary or her representative is a member of the Land Control
committee.

10. Publicafion of Nofice
Clause 72 of the Bill inter alia requires that the public be notified of the list of
applications for land control consent 14 days to the date of hearing, at the office
of the Chief Land Registrar; at the constituency officel at the Chiefs office and on
the sub-county website for any member of the public to see and for the purpose
of filing an objection by any member of the public.

The control function relates to transactions in land which to a large extent are
pivate and therefore requirement to have them publicized will defeat the
essence of the role played by the Land Control Committees. This will
unnecessarily expose the parties to the land transaction in many ways including
their personal security.

11. Appeals Committee
Clause 15 of the Bill mandates the Cabinet Secretary to appoint appeals
committee as may be appropriate to comprise a chairman qualified to be
appotnted lligh Court judge and other four members who shall possess a
minimunr qualification of a degree holder. It is not specific in respect of which
area/ regions or administrative areas such appeals committees shall be appointed.
It is also not a consideration by the tlill that there are areas where persons with
such academic qualifications may be lacking and therefore make the Bill a mere
academic exercise that is incapable of application.

Thank you for your continued support

Yours

Hon. Alicc Wahome
CABINET SECRETARY

Encl
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