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S/No| Designation | Violation Yaluc/Pruzc:pIe Action taken
violated
24. |Senior Insubordinati| Integrity First warning
Superintendi| on
ng Engineer
25. | Mechanical | Insubordinati| Integrity First warning
Engineer on
26. |ECDE Insubordinati| Integrity, Dismissed
Teacher on and transparency and
Unaccountab| accountability
ility
5.0 Impediments in the promotion of National Values and

Principles of Governance

Promotion of National Values and Principles of Governance were
impeded by the following—

(a)

(b)
(c)
(d)

(e)

0

6.0

The

Inadequate budgetary allocation for implementation of the
proposed programmes;

Intense lobbying by the public in relation to recruitments.
Claims of extortion by the public

Lack of cooperation from complainants (the public) in
providing conclusive evidence for prosecution of cases
relating to extortion/ bribery;

Delay by investigating /enforcing agencies to investigate and
prosecute reported cases.
Litigations by aggrieved staff before conclusion of internal

administrative processes and the long time taken by the
courts to conclude on the same.

Specific  recommendations and programs planned or
undertaken by the Board towards promotion of National
Values and Principles of Governance

Board planned and undertook the following specific

recommendations and programs aimed at promoting National Values
and Principles of Governance

(a)

()

Induction of state and public officers joining the County
Public Service on Values and Principles of Governance;

Enhanced collaboration with the County Anti-Corruption
Committee in promotion of National Values and Principles of
Governance;

(¢) Provided regular advisories to the County Executive

Committee on dynamic aspects of Human Resource
Management and development that enhance the practice of
good Governance;

(d) Provided an alternative communication channels for purposes

of receiving feedback from staff and public on Values and
Principles of Governance in the County public service.

Dated the 4th January, 2021.

WILLIAM KOECH,

MR/2356919  Secretary, Uasin Gishu County Public Service Board.

GAZETTE NOTICE NO. 12325

THE CAPITAL MARKETS ACT
(Cap. 485A)

GUIDELINES ON SHARE BUYBACKS FOR LISTED COMPANIES

IN EXERCISE of the powers conferred by section 11 (3) () of the
Capital Markets Act, the Capital Markets Authority issues the
Guidelines on Buybacks for Listed Companies as set out in the
Schedule.

SCHEDULE

1. (1) These Guidelines have been issued Introduction and
for guiding listed companies that intend to application.
undertake share buybacks.

(2) A listed company that intends to buy
back its shares shall comply in full with the
provisions of the Companies Act, 2015,

Capital Markets Act, and these Guidelines.

2. In these Guidelines, unless the context
otherwise requires —

“distributable profits” has the meaning
assigned to it under section 423 (1) of the
Companies Act, 2015,

“listed company” means a company which
has any of its securities listed on a securities
exchange;

“off-market purchase” means the purchase
of the securities of a listed company made —

(a) outside an approved securities
exchange; or

(b) on an approved securities exchange but
is not subject to a marketing
arrangement on the exchunge;

“on-market (exchange) purchase” means the
purchase of the securities of a listed company
that is made on a securities exchange; and

“treasury shares” means the shares of a
listed company that have been bought back by
the listed company from the company’s
shareholders and have not been cancelled.

3. (1) A listed company may only buy back
its shares if the Articles of Association of the
listed company provide for share buybacks.

(2) A proposal to buy back the shares of a
listed company shall be approved by the
shareholders of the company at a general
meeting of shareholders before the share
buyback is undertaken.

(3) Where a listed company intends to
submit a share buyback proposal to the
company’s shareholders for approval at a
general meeting, the company shall provide
the shareholders with a circular setting out the
terms and conditions of the share buyback
proposal:

Provided that the circular shall first have been

(a) approved by the Authority pursuant to
regulation 63 of the Capital Markets
(Licensing  Requirements) (General)
Regulations, 2002; and

(b) shall have been submitted to the
securities exchange on which the share
buyback  transactions  shall  be
undertaken by the listed company.

4. (1) The circular contemplated in
paragraph 3 (3) shall disclose all material
information that the sharcholders of the listed
company and the shareholders’ professional
advisors would reasonably require or expect to
be informed about in order to make an
informed decision on the proposed share
buyback transaction.

(2) Despite the generality of subparagraph
(1), the circular shall contain the following
information—

(a) the reasons for the share buyback;

(b) the number of shares of the listed
company that are intended to be bought
back;

(c) the method of undertaking the share
buyback including whether or not the
buyback shall be undertaken—

(i) through open market repurchase
programmes  executed  through
tender offers or over a period of
time; or

(i) through on -market (exchange) or
off-market purchases:

the treatment by the listed company of

the shares to be bought back

including—

(i) whether or not the shares bought
back shall be held in treasury or
cancelled; and

(ii))  where the shares that have been
bought back are intended to be

(d

=

Definitions.

Power to undertake
share buyback.

Shareholder circular.
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held in weasury, the listed
company shall disclose the current
and future treatment of those

treasury shares;
(e) the price-per-share intended to be paid
by the listed company specifying the
maximum and minimum prices of the

shares and a detailed explanation
supporting  the  prescribed  price

including valuation reports;
(f) the mode of financing the share
buyback either being the proceeds from

a fresh issue of shares or out of
distributable  profits of the listed
company;

(g) whether or not consent for the share
buyback has been obtained from other
relevant parties including bondholders,
regulators and creditors;

(h) a declaration by the directors of the
listed company of the company’s
solvency or liquidity based on the
company’s  last audited financial
statements that is sufficient to undertake
the share buyback including a statement
that on the date of the shareholder
circular—

(i)  the assets of the listed company are

fairly valued;

(i) the assets of the listed company are
equal to or exceed the liabilities of
the listed company; and

(iii) the listed company shall be able to
pay its debts as they come due in
the ordinary course of business for
a period of twelve months;

the potential impact of the proposed

share buyback on the shareholding

structure of the listed company;

(j) the risk factors and assumptions of the
share buyback transaction;

(k) any related party transaction or
director’s interest in the share buyback
transaction;

¢

=

() the impact of the share buyback on the
listed company’s financial position;
(m) the period during which the

shareholders’ approval for the share
buyback shall be valid; and

(n) any other relevant information regarding
the proposed share buyback transaction.

5. If a listed company intends to buy back
its shares through off-market purchases, that
company shall submit the draft share buyback
contract to the Authority for approval in line
with the requirements for private transactions in
addition to the shareholders’  circular
contemplated under paragraph 3 (3).

6. (1) A listed company that intends to buy
back its shares shall publish, within twenty-four
hours of the board’s resolution approving the
share buyback, and with the approval of the
Authority, a public announcement of the
intended share buyback in at least one
newspaper of nationwide circulation and on the
company's website.

(2) The listed company shall submit the
published public announcement to the
securities exchange and the exchange shall
publish the announcement on its website.

(3) The announcement shall contain material
information on the share buyback including
the following —

(a) the method of effecting the share
buyback (on-market (exchange)
purchase or off-market purchase);

(b) the minimum and maximum prices of
the shares to be bought back;

(c) the treatment of shares by the listed
company after they are bought back;

Off-market
transactions.

purchase

Publication of notice.

(d) the percentage of the shares to be
bought as a proportion of the issued
share capital of the listed company; and

(e) the transaction advisors advising the
listed company in the share buyback
transaction.

(4) The announcement shall contain a
statement that the listed company shall provide
the shareholders with a circular on the
proposed  share  buyback  seeking the
shareholders” approval after the circular on the
share buyback has been approved by the
Authority.

7. If a listed company intends to buy back
its  shares through on-market (exchange)
purchases —

(a) the maximum share buyback price of
the shares to be purchased shall be ten
per cent above the weighted price
average of the shares during the period
of thirty days before the day of the
board resolution approving the share
buyback; and

(b) the minimum share buyback price of
the shares to be purchased shall be the
nominal price of the shares or the
prevailing market price, whichever is

lower, on the date of the board
resolution  approving  the  share
buyback.

8. A proposal by a listed company to buy
back its shares shall not reduce or contravene
the minimum capital and free float requirement
for continued listing of the company in the
respective market segment under the Capital
Markets (Securities) (Public Offers, Listing and
Disclosures) Regulations, 2002, and any other
additional free float requirements that may be
introduced by the Authority.

9. (1) If a proposal to buy back shares
relates to a class of shares of the listed
company, the shares to be bought back by the
company back shall not exceed ten per cent of
the total issued shares of that class in a given
financial year:

Provided that the Authority may consider
waiving this limit on the written application of
the listed company.

(2) If a listed company opts to keep the
shares bought back in treasury, the treasury
shares shall not exceed ten per cent of the total
issued shares of that class.

(3) Where a listed company proposes to
reissue treasury shares, including any reissue
to employee share ownership schemes of the
company, the company shall seek the approval
of the company’s shareholders and Authority
pursuant to the Capital Markets (Securities)

(Public  Offers, Listing and Disclosures)
Regulations, 2002, before reissuing the

treasury shares.

10. (1) The volume of the shares purchased
by a listed company on any single day may not
exceed twenty-five per cent or the limit
prescribed by the Authority.

(2) The limit under subparagraph (1)—

(a) shall be based on the liquidity of the
shares in the market of the average
daily trading volume for the four
calendar weeks preceding the week of
the purchase; and

(b) shall not be executed as to
significantly —adversely affect the
liquidity of the shares in question.

(3) The share buyback shall not be effected
during pre-open session of trading of the
shares of the listed company.

11. (1) A listed company that undertakes a
share buyback shall disclose to the securities
exchange the details of the buyback transaction

On-market (exchange)
purchasces.

Minimum capital and
free float requirements.

Share buyback relating
to a class of shares and
treatment  of treasury
shares.

Volume of shares to be
purchased.

Listed company must
make disclosure on

share buybacks to the
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immediately after the buying back of the shares sccurity cxchange.

and the disclosure shall be published on the
security exchange’s website.

(2) The disclosure under subparagraph (1)
shall include information on the listed
company, the number of shares that have been
bought back, the price per share of the shares
that have been bought back, and the
percentage of the free float after the shares
have been bought back.

12, A listed company shall—

(a) complete the share buyback within
period not exceeding eighteen months
from the date of the shareholder
resolution approving the share buyback
proposal; and

(b) separate the share buyback programmes
by a period of three hundred and sixty-
five days.

13. (1) A listed company shall not undertake

a share buyback transaction—

(a) during the period of fourteen days
before the publication of the company’s
half-yearly ~ or  annual  financial
statements; or

after it has become aware of any
material information which has not been
made public which, if disclosed, could
affect the price of the company’s shares.

(2) A share buyback may be cancelled or

suspended if —

(a) material information is announced
within fourteen days before the buyback
being conducted; or

(b) if the listed company deems it fit in the
circumstances:

Provided that the cancellation or suspension is
done within a reasonable time before the
effective date of the buyback transaction.

(b

=

14. (1) A listed company that undertakes a
share buyback transaction shall submit to the
Authority daily reports on the share buyback
transaction undertaken and the treatment of the
shares acquired by the listed company
including reports on the price and volume of
shares bought back and any treasury shares sold
by the company.

(2) A listed company that undertakes share
buyback transactions shall disclose in its
annual report any share buyback transactions
undertaken in the year to which the report
relates and the treatment by the company of
the shares bought back.

I5. If, after a share buyback, the listed
company that buys back its shares proposes to
de-list its shares from the securities exchange
or the company is privatised —

(a) the directors of the listed company and
any person acting in concert with the
directors shall not be considered to be
independent and shall not be entitled to
vote at the meeting of shareholders
convened to approve the share
buyback proposal; and

(b) the share buyback proposal shall be
require to be approved by —

(i) at least seventy-five per cent of
the votes attached to the shares
owned by independent
shareholders that are cast either in
person or by proxy at a duly
convened general meeting; and

(ii) the number of votes cast against
the resolution shall not be more
than ten per cent of the votes

Duration of a buyback

programme.

Prohibition,
cancellation

suspension  of

buybacks.

Reporting
disclosures.

De-listings
privatisations
approved
independent
shareholders.

or
share

and

and
to  be
by

attached to the shares owned by
independent shareholders.

16.If a share buyback transaction triggers
the percentage shareholding limits that may
lead to a takeover of the listed company, the
Capital Markets (Takeovers and Mergers)
Regulations, 2002, shall apply.

17.(1) A listed company shall comply with
the corporate governance requirements, listing
obligations and all relevant written laws and
Regulations of Kenya as may be applicable
during the share buyback process.

(2) A listed company undertaking share
buyback shall ensure that it, its directors,
shareholders, connected persons, and persons
acting in concert with the company or its
directors, do not commit any offences relating
to market abuse or insider dealing during the
share buyback.

Dated the 7th October, 2021.
THOMAS KIBUA,

Acting Chairperson,
Capital Markets Authority

Capital Markets
(Takcovers and
Mergers) Regulations,
2002 to apply.

Listed
comply with applicable

company  to

laws and regulations.

WYCKLIFFE SHAMIAH,
Chief Executive Officer,
Capital Markets Authoriry.

GAZETTE NOTICE NO. 12326

THE STANDARDS ACT

(Cap. 496)

DECLARATION OF KENYA STANDARDS

PURSUANT to section 9 (1) of the Standards Act, the National
Standards Council declares the specifications or codes of practice
appearing in the schedule hereto to be Kenya Standards with effect

from the date of publication of this notice.

Number Title of Specification or Code of Practice

Chemical

KS EAS 985-1:2020 Kenya Standard — Hermetic storage bags
— Specification — Part 1. Woven
polypropylene outer bag, First Edition

KS EAS 987-1:2020 Kenya Standard — Glass containers —
Specification  — Part 1. Bottles for

carbonated and non-carbonated drinks, First

Edition

KS EAS 984-1:2020 Kenya Standard —

Puckaging ancillary

materials — Specification — Part 1: Single-
sided pressure sensitive adhesive tapes, First

Edition

KS EAS 986:2020 Kenya Standard — Portable rigid plastic
hermetic grain silo — Specification, First
Edition

KS EAS 849:2021 Kenya Standard — Silk (sheen) emulsion
paint for interior use — Specification, First
Edition

KS EAS 936:2021 Kenya Standard — Gloss solvent borne
paint for interior and exterior use —
Specification, First Edition

KS EAS 937:2021 Kenya Standard — Semi-gloss (egg-shell)

solvent borne paint for interior and exterior
use — Specification, First Edition

KS EAS 998:2021 Kenya  Standard  —

Textured

paint  —

Specification, First Edition

KS EAS 999:2021 Kenya Standard — Drop on materials for
road marking paint — Specification, First
Edition

Food

KS EAS 4-1:2021 Kenya Standard —

Infant formula —

Specification — Part I: Formula for normal
nutritional use, Third Edition



EXPLANATORY MEMORANDUM ON THE GUIDELINES ON SHARE BUYBACKS
FOR LISTED COMPANIES

GAZETTE NO. 12325

PART I
Statutory Instrument : Guidelines on Share Buybacks for Listed Companies.
Parent Act : Capital Markets Act, Cap 485A.
Enacted Pursuant to : Sections 11(3) (d) of the Capital Markets Act.
Name of the Ministry : The National Treasury.
Gazetted on : 12" November, 2021
PART II

1. Purpose of Statutory Instrument

Share buybacks refers to the acquisition by limited companies of its own shares. The concept was
introduced in Kenya pursuant to Part XVI of the Companies Act, 2015 (the Companies Act) to
provide limited companies with a unique opportunity to consider this option as an additional
strategy for limited companies wishing to re-invest in themselves.

In a typical share buyback transaction, a company buys back its shares and then cancels them and
the amount of the company’s issued share capital is diminished by the nominal value of the
cancelled shares. This effectively leaves the remaining shareholders with larger stakes in the
company.

Part XVI of the Companies Act contains general procedures to be applied by any limited
company intending to acquire its own shares either through a market purchase or an off-market
purchase. Specifically, Division 3 gives limited companies that have a share capital powers to
purchase its own shares including redeemable shares subject the requirements thereunder,' and
any restriction or prohibition in the company’s articles.

In addition to the prescriptive requirements under the Companies Act, the Capital Markets
Authority (the Authority) has developed additional Guidelines that will further apply to Companies
listed at the Securities Exchange. The Guidelines provide additional disclosure requirements that
must be complied with to fully operationalize the share buyback regime for companies listed on

! Companies Act, 2015. See sections 447 to 451.



the bourse coupled by the need to protect investors while at the same time ensuring liquidity in the
market.

2. Legislative Context

The Guidelines on Share Buybacks for Listed Companies are made pursuant to section 11(3) (d)
- of the Capital Markets Act, Cap 485A Laws of Kenya (the Act), which empowers the Authority
to 1ssue Guidelines on matters within its jurisdiction for purposes of carrying out its objectives
under the Act. The Guideline is divided into the following parts:

Part I: Provides for the introduction and application of the Guidelines. It explains the nexus
between the Guidelines and the Companies Act, 2015 and requires that companies undertaking a
share buyback comply with both picces of legislation.

Part II: Provides for the powers to undertake share buybacks by companies. It requires listed
companies to ensure that their Articles of Association have a provision empowering them to
undertake share buybacks. With regards to the sharecholders, the Guidelines requires listed
companies to seek for authorization to undertake a buyback from its shareholders in a general
meeting and the submission of the shareholder circular to the shareholders, the Authority and the
Securities Exchange.

Part I11: Gives dctailed requirements of what must be disclosed in the sharcholder circular.

Part I'V: Provides for off-market purchase transactions. Requires the submission of the draft share
buyback contract together with the sharcholder circular to the Authority for approval in line with
the requirements of private transactions.

Part V: Requires the timely publication of notice by a company intending to undertake a share
buyback. It also provides for the disclosures to be made in the public notice.

Part VI: Provides for on-market (Exchange) transactions. Specifically, it provides for the
maximum and minimum buyback price.

Part VII: Provides for the minimum capital and free float requirement. The part specifically
highlights that share buyback transactions ought not to reduce or breach the minimum capital and
free float requirement for continued listing of the company on the respective market segment under
the Capital Markets(Securities) (Public Offers, Listing and Disclosures) Regulations, 2002.

Part VIII: Addresses share buybacks relating to a class of shares and the treatment of treasury
shares. It requires for the general rule that, where share buyback relates to a class of shares, the
buyback ought not to exceed 10% of the total issued shares of that class in a given financial ycar.
On treasury shares, it gives companics the option to keep the shares bought back in treasury



provided they do not exceed 10% of the total issued shares of that class and allows companies re-
issue the treasury share pursuant to seeking approval from the Authority.

Part IX: Provides for the volume of the shares purchased. It limits the volume of shares that can
be repurchased on any single day to a certain percentage.

Part X: Requires listed companies that undertakes a share buyback to make certain disclosures of
the details of the buyback transaction to the Securities Exchange and publication of the same on
the on the website of the Exchange.

Part XI: Provides for the maximum period for undertaking a share buybacks. The part also
requires companies to separate its buyback programs by a period of 365 days.

Part XII: Provides for Conditions for undertaking, cancelling or suspending share buybacks.
Prohibits companies from undertaking a share buyback during the period of two (2) weeks prior
to the publication of its half-yearly or annual financial statements; or after it has become aware of
any material information which has not been made public, which if disclosed, could affect the
price of the shares. Also provides that a repurchase cancelled or suspended if material information
is announced within 14 days prior to the buyback.

Part XIII: Provides for reporting and disclosures obligations. It requires companies that undertake
a repurchase to avail reports to the Authority on a periodic basis and provides for what should be

contained in the reports.

Part XIV: Provides the procedure for approval of delisting’s and privatizations by independent
shareholder in the event a share buyback triggers such.

Part XVI: Provides for the applicability of the Capital Markets (Take-overs and Mergers)
Regulations, 2002 In the event a proposed share buyback breach the limits that may trigger a
takeover.

Part XVII: Requires compliance with laws and regulations that may be applicable to share
repurchase transactions.

3. Consultation

The Authority published a public notice in the daily newspapers requesting for comments from
stakeholders and the general public between 30™ June, 2020 and 31st July, 2020. The Comments
received were reviewed and considered in the refinement of the Guidelines. The public notice and
stakeholder engagement matrix are attached hereto.

4. Impact
4.1 The Impact on Fundamental Rights and Freedoms

3



The Share Buyback Guidelines seek to enhance fair treatment of shareholders and market integrity
in share buyback transactions by promoting transparency and accountability.

4.2 The impact on the Private Sector

The Guidelines seek to provide additional guidance to listed companies to ensure that their right
to share buybacks is not abused. It also seeks to achieve market stability.

3.3 The impact on the Public Sector

The Guidelines seek to promote investor protection and fair treatment of shareholders in a bid to
bolster market confidence.

3.4 Impact Assessment

The Guidelines seck to promote market integrity by balancing the rights of companies to undertake
share repurchases and the rights that accrue to sharcholders.

5. Monitoring and review

The implementation of the Share Buyback Guidelines will be done through the approval and
supervision processes whenever listed companics secks approval from the Authority to undertake
a share repurchase.

6. Contact

The Chicf Executive

Capital Markets Authority

Embankment Plaza, 3" Floor, Longonot Road, Upper Hill
P.O. Box 74800-00200,

NAIROBI

Tel: +254-20-2264900, 2221910, 2226225
Website: www.cma.or.ke
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CAPITAL
MARKETS AUTHORITY

Promoting the integrity and Growth of the Capital Morkets

PUBLIC NOTICE

THE CAPITAL MARKETS ACT (CAP 485A)
DRAFT GUIDELINES ON SHARE BUYBACKS

FOR LISTED COMPANIES

The acquisition by limited companies of their own shares was introduced in Kenya pursuant to the Companies Act, 2015
(the Companies Act) to provide limited companies with a unique opportunity to consider this option as an additional
strategy for them to re-invest in their operations.

Part XVI of the Companies Act contains general procedures to be applied by any limited company intending to acquire
its own shares either through a market purchase or an off-market purchase.

In addition to the requirements under the Companies Act, the Capital Markets Authority pursuant to Section 11(3) (d) of
the Capital Markets Act, Cap 485A has developed draft Guidelines on Share Buybacks by Listed Companies, 2020 that
will apply to companies listed at the Nairobi Securities Exchange. The draft Guidelines provide additional requirements
for share buyback transactions by listed companies, including disclosures, approval requirements and timelines.

The Guidelines seek to enhance investor protection, promote liquidity and ensure transparency in share buyback trans-
actions.

In accordance with Section 12A(3) of the Capital Markets Act, the Authority now invites stakeholders and the general
public to submit comments on the proposed Guidelines on Share Buybacks for Listed Companies, available on
www.cma.or.ke.

Kindly submit your comments by July 31, 2020 to:

The Ag. Chief Executive
Capital Markets Authority
P.0O. Box 74800-00200 Nairobi
3"Floor, Embankment Plaza
Longonot Road, Upperhill
Email: comments@cma.or.ke,

Website www.cma.or.ke




‘Bunsaw siapjoyaeys
341 st 3 wopbury payun pue buoy buoH ‘eishejey ‘Ajey| ‘eduelq Ul bunasw S13p|OYaJeysS 3] puB 51030341 JO pIROg -|IZRig pue BI[RJISNY :SUOIDIPSUN[ JaYIQ ;

Pa12npuod a4 [|Im XpegAng aieys
3yl MOy JO S|IR1ap 3y} Sa3edIpUl
J4B|NdJ1> J3p|oyaleys 3y "poyisw

pasodoud ayy y3m aa1besip "bunsawi esauab e ul "pardope poyisw pue peging
10 931be sayys 03 uondo ue | siapjoya.eys Aq pazuioyine aq Isnw aleys ay3 buinoidde ur swisy 200z
9ARY sIap|oya.eys pue siodalig | deqAng ayiidayye 03 pardope aqoy | |enba ur aredidiued oy Ajiunuioddo (suonejnbay [esauaD) (s3uswalinbay
9y3 wouj sajeuews [esodoud | poylaw ayl pue pegAng aleys ay | 3yl aney 01 SJ3p|oyaIeys Buisuadi) syaxe [euded ayy

40 €9 uone|nbay oy Juensind uone|ndid

‘lenoidde pue mainai oy Ayuoyiny sy 01 4oud [eaoidde pue mainal

Auedwod 3y} jo uoin|osau 3y3 03 weiboud 3peqAng papuaiul Joj Ayuoyiny ay3 03 parnwgns aq |[eys
e Aq panoidde uaaq sey 943 JO 3JNSOdSIp e Jayies Ing Je|nou1d Japjoyaieys pasodosd ay] ¥z
aseydund ay3 J1 Ajuo saseys umo ‘lesodoud e 10u st ae|ndaId ay3 3Ry

SY JO 3seydund 19xuew e xjew yons papuswe 3q 'z asodoud ap “deqAng aieys
Aew Auedwo> jey3 sapinoud pasodoud ay3 JO SUOIIPUOD pue SWId)]
Yo1ym 1y satuedwod ayy "pajeulwl|d aq ||e buijieisp sejnduid> panoidde ue yim
49pun papoddns st uonyisod siy | pinoys €z jesodoud ‘Ajpuanbasuo) siap|oyaseys apinoad |jeys Auedwod
9431 ‘awi} 3|qeuoseal ulym ‘uoin|osal
- Pasiyoueluasip "2u0 Juswa|dwi 03 "WO.} }1JauUaq p|nod s1ap|oyaleys %2eqAng aseys e ssnasip 03 sasodoud
aq Aew siapjoyaleys | uoisdap ay} buimojjoy Aja3eIpawiLwI 18yl suonedojsip adud 1ey3 buiea [essus9 e 0y sold €T

3y3 ‘|enosdde yons 3noyipm A|2119nd pasopasip 3q j|eys s|ieap | 4201s snsian WOV o buiwiy 03 anp
‘lencadde pue uoielapisuod weiboud 3deqAng aleys ‘bunssw saiunuoddo passiw ploae os|e ‘bunnssw |essusb
Japjoya.eys salinbau |e43u3b J3pjoya.eYS B INOYIM |  [|IM 3] "SISDI33UI 353 ,SI9p[oydleys B Ul SI3p|oyaseys Aq pasuioyine aq
1BY3 SUO [BLIdI_W pUR |BDI1ID awiy Aue 1e UoRIDSIP JIBYY UL bunuasaidai ursjosaiayy | 1snw ydeqgAng aueys pasodoud sy z'z

e sI s)2eqAnq a.eys 3xeuapun | 510333417 40 pJeog ay1 Aq pazuoyine 40 ved se s103123.1Q Jo pieog ay3
01 pseog ay1Aq uoisidap ay | 94 »pegAnq aieys ay3 asodoud apm | o Ajiqisuodsas ay3 aq pjnoys siy | “2eqAng aueys 3xepIpuUN 03 JIMOd

ISNOJdS3Y S,VIND 1VSOdOdd LNIWIWOD NOSIAO¥d

SYIATOHINVLS WO¥4 SINIWINOD — SINITIAIND ¥DVEANE FYVHS



12V 9y} apun

13s spiepuels ay3 yum Ajdwod o3
paJinbaJ aq sny3 ||Im saiuedwo)
‘Auedwod d1gnd e oy sbuiyasw
|esauab Jay3o Joj ad3ou ,sAep

¥T pue \OV ue Joj 3d130u sAep
Tz 1ses| 1e pue sstuedwod areand
10j 3d130u ,SAep Tz 1se3| 1€ 104
sapino.d T8z UoI13d3S "sbuizasw
|esauab uoy uanib aqg 03 3d130u
SJ333eW Uo 9|nJ |esauab ayy

sanib Apeauje 12y sajuedwo? ay |

“(bunsaw |esauab e je uonnjosa.
|e1dads e auinbau sajni/suone|nbau
1SO|A) “Auedwiod 3y} 4O UOI3RIISIP

3y31e 1 aAed| Jo Juawalinbal

B uoI3n|osau |e1dads e Ixew

13y 03 1do Aew am ‘uayy 1uaIXa
siyy 0 ‘sspinoid os Auedwod
3y3 jl uonnjosau |edads e Aq suop
3q os|e Aew uoiinjosal Aseuipio
Ag suop buiylAue yey3 sapino.d
12V saluedwo) ay3 jo (5) 95z 235

11199449 03 pasn 34 [|Im 1eyy
poyiaw ayy buipnppur Ayijeioy ui
»2eqAng ay1 snoudde o3 ybnous

paddinba aq |im siapjoyaseys
3yl 1eyl sueaw uay3 siy |
“auljapinb ay3 sapun paybiybiy
se s|ie1ap Ay Jay3jo pue

sbunssw |esausb 03 sadi30u J3y30
Yumsi se sAep tz 3sea| 3y "uanib
9Qq 01 SJap|oyaleys 03 adnou 3dwy

bunssw

|esauab 1e Juasaud siapjoyaleys 40
%5Z Aq passed aq p|noys uoin|osal
|e1>ads ay3 ‘passed pawasap aq o

"SI9P|OYa.ieysS JO JUIWIRL}
J1ej saunsua 3dnou Joud arenbapy




Include submission of the
shareholder circular to the
Exchange.

Provision included under the new
subsection 2.5.

Shareholder circular

Clause 3.2

In addition, the shareholder circular
shall contain the following
information...

To provide appropriate disclosure
on buyback activity including
actions of company insiders and
directors.

We propose the inclusion of an
additional disclosure item aimed at
providing more transparency
including details of any share
buyback made within the last 12
months, including the total number
of shares purchased, purchase price
paid, total consideration paid for the
purchases and number of shares
held by current and former
corporate insiders and

Directors

This disclosure will be addressed
under guideline 12 on reporting
and disclosure particularly 12.1
which provides that a company
that undertakes share buyback
transactions shall disclose in its
annual report any share buyback
transactions undertaken in a
given year and the treatment of
the shares bought back.

Clause 3.2(b)
The number of shares to be bought
back.

The value of shares to be
purchased is more informative to
shareholders so they can
understand cash to be allocated to
purchases and the effect on
leverage. Share prices can vary
considerably so the number of
shares to be purchased under the
current language is variable.

We propose the “number” of shares
be replaced with “value” of buyback
authorization.

No of share is a requirement
under sec 458 (3) (a) of the
Companies Act. Value of shares
can be deduced through the
minimum and maximum prices
which has been addressed under
guideline 3.2 (e).

This protects market liquidity.

Number of shares to be bought -This
should not be more than the
required float.

Guideline no 7 addresses this.
Addition included.
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This provision therefore limits
the mode of financing thus
implying that companies may
not purchase its own shares on
credit terms.3 And the same is
in line with international
standards.

Should be restricted to distributable
profits only. This ensures the
company is not compromising its
solvency.

Refer to explanation above.

Clause 3.2(h)

Declaration of solvency and liquidity by
the directors of the company to
undertake the share buyback. Such
declaration should include a statement
by the directors confirming that as at
the date of the shareholder circular, the
assets of the company are fairly valued
and are equal or exceed the liabilities of

From an accounting standpoint, it
is possible for a company to have a
negative equity value while
remaining well capitalized. This
scenario can occur if treasury stock
is greater than the rest of the
equity value. It is noted the
existence of provision 8.2 is likely
to make this scenario unlikely.

For the avoidance of confusion, we
recommend removing “the assets of
the company are fairly valued and
are equal or exceed the liabilities of
the company and that” from the
proposal.

The Capital Markets Securities
Public Offers Listing and
Disclosures Regulations already
requires that for all listed
companies the total assets must
exceed the total liabilities at all
times. The Regulatory
requirement supersedes the
accounting interpretation for the
assessments of compliance with
continuous reporting obligations

3 This position is similar to UK and South Africa. Companies share buyback in Nigeria are only repurchased out of share premium account not older than nine months and
oraccumulated profit of the company which would otherwise be available for dividends. The mode of financing in India is also by use of the share premium account. Payment
for the acquisition or purchase by a company of its own shares in Singapore must be made out of its distributable profits. ‘Distributable profits’ means profits that are
available for payments as dividends but excludes any amount in the company’s share premium accounts and the company’s capital redemption reserves. In India, repurchase

may be done using free reserves, securities premium account or proceeds of any shares or other specified securities however a company cannot buy back its own shares or
other specified securities out of the proceeds of an earlier issue of the same kind of shares or specified securities.
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Management and the Board of
Directors and insiders, as well as
related parties, shall not be allowed
to transact in off-market purchase
transactions except for transactions
related to compensation schemes.

in an off market purchase is
subject to the same process’.

The disclosures in the guideline
suffice.

This whole section should be
expunged from the guidelines.
OTC buy backs for listed securities
should be prohibited.

Refer to comment to guideline 3.2
above.

See commenton 3.2

Off market purchase
transactions—Guidelines require
draft share buyback contract to be
submitted to the Authority.
However, the terms of the contract
must be authorised by a resolution
of the company before the
contract is entered into.

What is to be submitted to the
Authority is a draft contract and
the accompanying shareholder
circular which must have the
details as provided for under
guideline 3.

Once the contract is approved by
the Authority the same shall be
tabled at the shareholders
meeting.

7Section 457




In the event there are material
changes before shareholders’
approval, the new draft should be
resubmitted to the Authority.

Publication of notice.

Clause 5.1

The company intending to undertake
share buyback shall issue relevant
public announcements subject to the
Authority’s approval to be published in
at least one (1) newspaper of national
circulation and made available on the
company'’s website within one (1) day
of the board’s’ resolution to undertake
the share buyback.

To seek clarification regarding the
proposal.

We find the language of this
proposal unclear. If the proposal is
aimed at announcing to the market
immediately prior to the company
commencing a buyback then market
participants would be able to front-
run the company’s repurchases.

We also encourage buyback
information to be disclosed publicly
on the CMA and NSE website.

Is the stakeholder calling for a
short publication period, say 12
hours? We need to include
publication on NSE website, not
sure of CMA website as it does
not have much info on issuers.

I'think clarity is needed on this.
The announcement to undertake
a buy back is very different from
the actual buy back as the buying
back of shares will be done only
after shareholder approval. The
announcement on the other hand
is after the board resolves to
undertake a buy back. In my
opinion there will be no
announcement prior to actual
purchase of shares as it will have
already been publicly disclosed
the validity period of the buy
back.

I agree the announcement just
like any other material
announcement should be
disclosed on NSE website within
24 hours. | agree 24 hoursis
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FEEDBACK ON COMMENTS AND ISSUES RAISED ON THE DRAFT GUIDELINES
DURING A MEETING WITH THE NATIONAL TREASURY HELD ON 16™ AUGUST 2021

Provision under the
Guideline

Comment/Question

Response

General Guideline

Will the guidelines only be
applicable to listed company or all
companies? If it's the former, kindly
amend from ‘company’ to ‘listed
company’

The Guidelines applies to listed
companies. We have amended to
specifically refer to ‘listed
company’ rather than ‘company’.
Guidelines amended

Will the Guidelines fall under legal
notice or gazette notice?

The AG will advise.

What public participation
conducted? Any evidence?

The Guideline was exposed to
stakeholders through a 30 days
stakeholder participation and an
additional 2 weeks to allow for
more input.

Evidence of the public
participation is as attached.

What is the legal lifespan of a
Guideline?

The Guideline is a statutory
instrument, and therefore
construed as such with a lifespan
of 10 years.

Consider adding a clause stating
that words used should be construed
within the meaning of the Act.

Amended accordingly.

Provide definitions for new terms if
any.

The Guideline has not included
any new terms.

Consider using ‘Nairobi Securities
Exchange’ as opposed to ‘Securities
Exchange’ to be more specific.

Use of the latter term is more
inclusive because the term can be
applied to other Securities
Exchanges that may be licensed in
the near future.

Clause 2: Powers to
undertake a buyback

Kindly clarify on 2.4 and 2.5 on
submission of the circular to both
the Authority and the Securities
Exchange.

Will both be required to approve? If
so, why? And, which approval will
come first?

2.4 means that the Authority will
be approving is the content of the
circular in accordance with the
requirements of Regulations 63 of
the Licensing General
Regulations.

2.5 on submission of the circular
to the Exchange is an additional
disclosure given the role that the
Exchange places with regards to
listed companies. However, the
Exchange will not be approving
the circular.




Clause 6: On market
(exchange)
transactions

Kindly justify the 10% threshold.

UK has adopted a 5% maximum
whereas South Africa has adopted
a 10% maximum. 10% presents a
fair consideration for effecting a
buyback. In our view, because it is
above the '30-day weighted
average’ this threshold allows
enough room as an attractive
offer to existing shareholders.

Further, 10% is in line with the
prescribed price limits in the NSE
trading rules which is as follows;

The daily price movement for an
equity security in a single trading
session shall not be more than
10% of the equity average price as
determined during the previous
session

Clause 8: Share
buyback relating to a
class of shares and
treatment of
treasury shares.

Kindly justify the 10% threshold.

What consideration will the
Authority use to for giving a waiver

| under 8.1?

8.1: worldwide, having a threshold
limit is a policy decision aimed at
ensuring that the buyback does
not extinguish a certain class of
shares, thus substantially
affecting the free float and
ultimately, liquidity. The limit in
UK and Nigeria is 15%, India 25%
and Singapore 10%.

The Authority settled on the lower
limit of 10%, as the most
plausible, given the levels of
liquidity of the Kenyan market.

8.2: The limit of 10% on the
Treasury Shares has been
prescribed under section 527 of
the Companies act, 2015.

Clause g: Volume of
shares to be
purchased

Kindly justify the 25% threshold.

The threshold is to ensure that
the stock is not significantly
denied its market liquidity after
the share buyback.

The 25% limit in terms of volume
in a given day was benchmarked
with both UK and US.

To make it inclusive, the provision
further allows the Authority to
review the cap based on liquidity
of the shares in the market to




address challenges that may be
creates for low liquidity counters.

What does ‘significantly affect’ in
this context mean?

This has been drafted in broad
terms to give room for any other
consideration required to ensure
that the buyback does not
adversely affect the liquidity of
the stock in question, thus
triggering a steep rise in its price.

Clause 10: Listed
company to make
disclosure on share
buybacks to the
Securities Exchange

How does disclosure under this
provision differ from the disclosure
through the circular under 2.5?

Disclosures through the circular
under section 2 are intended to
provide shareholders with the
necessary information to
determine whether to approve or
not a share buyback transaction
while those under this section are
to be done after the share
buyback exercise to provide
details on the performance of the
transaction.

Amended to provide better clarity.

Clause 12:
Conditions for
undertaking,
cancelling or
suspending share
buybacks

‘Reasonable time’ is subjective.
Consider providing an actual period
for what will suffice as reasonable
time.

This has been amended to state
that ‘reasonable time’ must be
before the effective date of the
buyback transaction.

We may not be able to provide an
actual period because various
events may necessitate the
cancellation of a transaction. This
should be left open and the
reasonableness left to the
regulator to determine as no loss
would be occasioned by any party
other than the company that
cancels the transaction.

Clause 14: Approval
of delisting and
privatization

Kindly justify the percentages

The percentages are to ensure
that the decision to delist/turn the
listed company into a private
entity receives an unequivocal
majority support, with the
Directors of the company (who are
now technically insiders) being
precluded from voting.

Please explain the correlation
between 14(b) (i) and (ii). How are
the percentages complementary?

There is a relationship in that;

75% being the ideal ‘majority vote’
threshold means that a clear
majority needs to support this
decision.




The 10% minority vote threshold
ensures that empowers the
minority to have their say, with a
10% plus 1 vote implying that the
SBB should not sail through. Given
the implications of a delisting, the
proposal is to ensure that the
decision to delist has
overwhelming support and has
not been instigated by some
insiders who are trying to
secure/protect their interest.

Clause 15:
Applicability of the
Mergers and
Takeover
Regulations.

Kindly clarify on the applicability of
the referred requlation

The Capital Markets (Take-overs
and Mergers) Regulations, 2002
would be applicable if the buy-
back coincidentally/because of
breaking certain clauses of the
SBB guideline leads to a
takeover/merger since the
shareholding after the buy back
may be affected.

Consider paraéﬁrasing the

_ provisions to make it clear.

Legal team to give feedback
Provisions amended.




