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" 1.0 PREFACE
* Mr. Speaker Sir,

The Public Investments Committee is a Select Committee established under

Standing Order No. 206 and is responsible for the examination of the working of

public investments.

1.1 Establishment and Mandate of the Committee

The Committee is mandated to:-

(a) Examine the reports and accounts of the public investments;

(b) Examine the reports, if any, of the Auditor General on the public invesfﬁzent;

(c) Examine, in the context of the autonomy and efficiency of the public
investments, whether the affairs of the public investments, are being managed in
accordance with Sound financial or business principles and prudent commercial
practices.

The Committee shall however not examine:- ‘

(a)Matters of major Government policy as distinct from business or
commercial functions of the public investments;

(b)Matters of day-to-day administration; and,

() Matters for the ‘consideration of v which mdchmery 18 estdbhshed by any

special statute under which a particular public investment is established.

The procedure of a Select Committee and other related matters thereto is co-viered
under Standing Order No. 173 —203. The Comniittee has power, under the
provisions of the Constitution, National Assembly (Powers and Privileges) Act
(Cap. 6), the State Corporations Act (Cap. 446) and the Public Audit Act (Cap.
~ 412), to summon witnesses, examine them on oath and receive evidence.
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1.2 Committee Membership

The Committee comprises of the following Members:-
(1)Hon. Adan Keynan, CBS, MP - Chairperson
(2)Hon. Kimani Ichung’wah, MP - Vice Chairperson
(3)Hon. Sammy Mwaita, MP |
(4)Hon. Cornelly Serem, MP
(5) Hon. Bare Shill, MP
(6)H o Korei Ole Lemein, MP

(7)Hon. Adan M. Noor, MP

(8)Hon. Mithika Linturi, MP

(9) Hon. Beatrice Nyaga, MP

(10) Hon. John M. Nyaga, MP

(11) Hon. Njogu Barua, MP

(12) Hon. Irungu Kang’ata, MP

(13) Hon. Onesmus Njuki, MP

(14) Hon. Eng. John Kiragu, M.P

(1'5) Hon. Johana Ngeno, MP

(16) Hon. _Iviwadeghu Thomas, MP

(17) Hon. Abdullswamad Sheriff, MP

(18) . Hon. Paul Otuoma, MP

(19) Hon. John Aluoch Olago, MP

(20) Hon. F rancis Nyenze Mwanzia, MP
~ (21) Hon. Dr. Oburu Oginga, MP

(22) Hon. Major( Rtd) John K. Waluke, MP

(23) Hon. Ogutu John Omondi, MP
7_»(24) Hon Mary Keraa Sa]ly, MP

~ (25) Hon. Wafula Wamunymyl MP
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' (26) Hon. Bernard Munyoki Kitungi, MP
(27) Hon. Chrisanthus Wamalwa, MP

1.3 Referral of the matter by the House to the Committee

1.3.1 On 4™ December, 2013 the Hon. Korei Ole Lemein, MP rose pursuant to
Standing Order 44 (i1) (c) seeking a Ministerial Statement from the Leader
of Majority Party regarding the construction of the Mombasa-Kampala-
Kigali-Juba Standard Gauge Railway line. The Member requested in his
statement that, the Leader of Majority Party should inquire into and report
on:- |
(1.) The actual cost of the project and the sources of funds;

(ii.) Whether the procurement process and the legal requirements were

followed‘in awarding the tender;
(iii.) The list of all ‘the tenderers and their financial and technical |
evaluation reports; _
(iv.) The sustainability and cost effectiveness of thel project, clearly

defining the safeguards put in place to ensure the contract sum is

sustained; and -

(v.) Finally, the environmental impact assessment of the project. .~ . .

1.3.2 The Leader of Majority requested the Speaker to direct the statement to. the
| Public Investments Committee to investigate and report to the House due

to the seriousness of the matter and also because it is an issue of

mvestment.
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1.4
1.4.1

1.4.2

The Speaker directed that the Public Investments Committee examines the
matter with regard to the prudence and soundness of the financial decisions

revolving around the venture.

Committee Proceedings

The Committee held ninéteen (19) sittings in which it closely examined
and heard evidence from witnesses. The Minutes of the Committee are
hereto annexed and copies of the Hansard Report may be obtained at the
National Assembly Library. In its inquiry into whether or not the affairs of
the public investments (Kenya Railways Corporation) were managed in
accordance with sound business principles and prudent commercial
practices, the Committee heard and received both oral and written
evidence from the Hon. Alfred Keter, MP; Cabinet Secretary for Transport
and Infrastructure; Cabinet Secretary, the National Treasury; the Public
Procurement Oversight Authority; Kenya Railways Corporatlon The
Attorney General; Kenya Revenue Authority; The Registrar General; the
Hon. Chirau Ali Mwakwere, former Minister for ‘Transport; Eng.
Abdirizak, former Permanent Secretary, Ministry of Transport; Mr. Nduva
Muli, former Managing Director, Kenya Railways Corporation; the Hon.
Amos Kimunya, former Mmister for Transport; Dr. Cyrus Njiru, former

Permanent Secretary, Ministry of Transport; Board of Directors, Kenya

Raﬂways Corporation and other relevant witnesses.

The Comnuttee also considered a progress report from the Office of the
Audltor-General on the procurement and financing of the Mombasa —

Malaba/Klsumu Standard Gauge Railway. The records of evidence

P e PP ettt N S Ty e e

adduced, documents and notes received by the Committee form the basis
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of the Committee’s observations and recommendations as outlined in the |
Report and can be obtained in the HANSARD reports of the proceedings
of the Committee available in the National Assembly Library.

143 The observations and recommendations, if taken into account and

implemented, will enhance accountability, effectiveness, transparency,
efficiency, prudent investment and proper financial management and
profitability in State Corporations and the public investments sector as a
whole and will guide in future procurement and financing of major projects
by State Corporations. The observations and recommendations contained
herein will help the Kenya Railways Corporation to implement the project

in a more efficient transparent and accountable manner.

1.5 Committee’s General Observatlons

Below is a summary of the Committee’s observatlons contained in this Report on

the procurement and financing of the Mombasa — Nairobi Standard Gauge
Raﬂway. |

() Memorandum of Understanding _

1. 5 1A Memorandum of Understandmg (MOU) was s1gned between the GoK.

and CRBC in August, 2009 wherein CRBC offered to carry out the

feasibility study and preliminary des1gns of the Mombasa — Nairobi section

at no cost to the Government of Kenya, prov1ded that the report could only

be used by GoK/KRC and CRBC. The feasibility study was also subject to

KRC review and approval. This is a standard requirement for Chinese

funded projects, to establish the feasibility themselves before involving their
Treasury and Banks.
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(b)

1.5.4

1.5

‘The National Treeismy of Kenya énd Exim Bank of China signed an MOU
on financing of the Standard Gauge Railway. The MOU is not legally
binding to both the Government of Kenya and EXIM Bank of China and
only serves as an instrument for further discussions on the terms of the

loans and the loan agreements.

Justification for the Project

~

The Standard Gauge Railway was conceived to make use of standard

0

equipnient such as locomotives and rolling stock ease cargo transport,
congestion and reheve the Kenyan roads from damagc by heavy axle load
vehicles.

In the long run it is cheaper to operate the Standard Gauge Railway as
opposed to the one meter gauge railway line, source for equipment and
ensure faster movement of freight and passengers,

The raﬂway' will open up the East African region and tap into the transport
market extending into eastern DRC and South Sudan. The project is

economically viable in the long run and Kenya stands to gain economically

- and socially through the development of the Standard Gauge Railway.

(©
1.5.6

Approval for the project
Kenya, Uganda and Rwanda signed a Trilpartite agreement on August
2013 for the development of a Standard Gauge Raﬂway in the three
countries so as to ensure seamless raillway ope1auons Each country will

develop the raﬂway network Wlthm its borders.

1.5.7 The pr o;ect was approved by the Cabmet m 2012 and the Govemment

T e R s e e s s e

- to Government financing arrangement has been endorsed by the

Government of Kenya and the Government of the People’s Republic of

China.
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1.5.8 The Attorney General appioved the two cdmmercial contracts between -

CRBC and KRC for civil works and fo
ocomotives and rolling stock. T

¢ the supply and installation of
he Contract would however

facilities, 1
ntified and funding

not come Into force until a financier was 1de

commitment made.

(d) Tendering
1.5.9 Kenya Railways Corpora‘uon h
od, direct procurerment, but this

itution with the Government to

ad m1t1a11y used a WIong procurement

was ccnrected with 1ts termmatlon

meth
Government {1 ansact1on.

and subst

(e) Debts Sustainability Analysis' '
1. 5.10 The National Treasury has undertaken a debt sustainability analysis and to

ensure that the SGR loan
ability strategy papet and is susta

spelt out in the debt sustain
results of the debt sustainability analysis are presented below:

olicy parameters

does not compromise the debt p
inable. The

Public debt sustainability analysis

s
el o4 2015 2016 2017 2018
(Threshold) A ' '
mb‘ector debt : . |
o GDP rdtio (56) without Y AT A Tags 487 386
SGR | |

PV of Public Séctor debt

To GDP ratio (56) with 39.5 Aa11 425 0 438 438

SGR | |

SGR will also be put n

1.5.11 A safeguard mechamsm to assure business for the
~agreement between Kenya

place through exec
Railways and the Kenya

ution of “take or pay”

Ports Aut_hoﬂty. _

ecial Report of the PIC on the Procurement, Agreements and Financing for the
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Operations are inadequate for one reason or another, the proceeds from the

Railway Development und will be used to repay the loan.

(a) Cost and F Inancing of the Project
1.5.13 The Cabinet Secretary for Transport and Infrastructure gave the total
estimated cost of the "project to pe USD 3.804 billion and external

Tl S5 oA A

financing for the project identified 50 Tar is USD 3.233 1 ilion from the

Kenya.



) 1 5.15 The Government has

put in place measures tO safe guard the project

through an independent review and supervision consultant who will

oversee the construction and adherence to specification and guarantee

quality works.

1 5.16 Commercial viability of the Mombasa-Nairobi Standard Gauge Railway

(Phase I) 1s dependent upon the implementation of Phase TI of the project
(Nairobi — Malaba/Kisumu) and concurrent development of the Standard

Gauge Railway by Partner States (Uganda and Rwanda) who signed the

Tri-partite Agreement.
(c) Conduct of witnesses

1.5.17 The conduct particularly of THon. Amos Kimunya was contemptuous of

Parliament and his demeanor and conduct was condescending. e

blatantly refused to give information and answer questions raised by

Members during the meeting 1n contravention of Atticle 35(1)(b) read
together with Article 125 of the Constitution, section 23 of the National

Assembly (Powers and Privileges) Act, Cap 6, Laws of Kénya and-
Standing Order 191

1.5.18 The conduct and demeanor of Mr. Chirau Ali Mwakwere was

. A_cpnd_es_c‘en_ding._v He:__alleged_, that the. information sought-wa

s.not-in his. -~
pOossession.

1.5.19 The Committee on diverse dates invited the General Manager, China

Road and Bndge Corporation, a state owned Corporation of the People’s

Republic of China to appear before it to adduce evidence on the

procurement and financing of the Standard Gauge Railway but the Firm
failed' to honour the Committee’s invitation and summons and instead the
Ministry of Forelgn Affairs after recewmg a note verbale from the

Embassy of the People’s Republic of China wrote to the Committee
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Privileges) Act, Cap 6 Laws of Kenya and Standing Order 191

not enjoy the Same  Immunity that 1S accorded to a  diplomatic

Mission/ Embassy.

being Mr. Peter Maingi Gatere and Mr. Leonard Mwangi Ndungy and
registered office Iocated g LR NO.209/1184/11 Mpaka " Road,

Westlands wag also invited by the committee 0 adduce evidence on the

Standing Order 191, _
1.5.22 There has been a tendency on the part of the government officials to

commission projects  without budgetary provisions/finances and



tendency of commissioning projects without budget or assurance of source
of financing has led to failure to adhere to procurement laws, lack of

transparency and accountability in the implementation of such projects..

1.6 Committee’s Recommendations

Based on the evidence adduced and written submissions, the Committee

recommends that:- )

1.6. 1 The development of the Standard Gauge Railway project from Mombasa
to Nairobi should proceed on cond1t1on that the Government fulfils the
following recommendations:-

(a) Fastracks the feasibility study, prehmmary designs and costmg for

- Phase 1T covering Nairobi- Ma}aba with a branch line to Kisumu in
line with the tri-partite agreement;
(b) Fastrack the Procurement of Phase IT (Nairobi- Malaba/ Kisumu) of
the Standard Gauge Railway once the financing agreement for Phase
1 is concluded, taking into account the provisions of Article 227 of
the Constitution and the provisions of part IV of the Public
Proc‘urement and Disposal Act, 2005;

(c) Government m1t1ates sourcing of fundmg from development partners
and put measures in place for prudent management of RDF for the

commencement of Phase I covering Mombasa to Nairobi.

(d) Urgently initiate the procurement of an mdependent consultant to
facilitate design review, OVersee constructlon and ensure
specifications and quality is guaranteed through a transparent,' fair
and competitive tender in line with Article 227 of the Constitution,
the Public Procurement and Disposal Act, 2005 and with t:he
approval of the Attorney General.
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1.6.2

1.6.3

1.64

1.6.5

LrEE T R e R s e i SIS s

KRC ensures that all the pertinent issués that were raised in the feasibility
and preliminary study report regarding design concept single or dual track;
building standards; tr'avellmg speed and train Operation; motive power:
rolling stock specifications; and maintenance of facilities be reviewed by an
independent consultant to make sure the main goals of the project are

achieved in line with Vision 2030.

project addresses the connectivity to Mombasa Island, Kilindini Port,
within Nairobi and to other areas of economic interests such as the
proposed Konza Techné City. If the connectivity and routing is not fully
addressed it will cause major operational problems and litigation
challenges particularly at the port of Mombasa and Nairobi where the
already existing meter gauge railway line is being operated by Rift Valley
Railways (RVR).

The Cabinet Secretary National Treasury and the Cabinet Secretary in

charge of Transport and Infrastructure should spearhead the formation of
an inter-ministerial technical and Implementation team to rﬁanage the
project and to review cost and benefit analysis of expansion of Important
infrastructure such as bridges, tunnels and via duct to allow for future
expansion of a single to double track vis-avis the éost of construction of a
double track line in the first phase.

The Government adopts Public Private Partnership arrangement in the
operation of train services. To this end, the Government should reconsider
spending more money on the construction/ development of mnfrastructure

and less on the locomotives and wagons which can be.sourced by the

12 | Special Report of the PIC on the Procurement, A greements a}id Financing for the
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" . 1.6.6 The _Stahdard Gauge Raﬂway phase I project addre_sées operational

" challenges associated with use of single line track for both freight and
passenger services which require different speeds and safety standards with
emphasis to KRC’s initial goals of this project. |

1.6.7 The Ministry of Transport and Infrastructure and KRC should put in place
measures to ensure capacity development including technology transfers
and capacity building of Kenyans in areas such as design, construction,
maintenance, operation and ma.magementof the Standard Gauge Railway.

1.6.8 The National Treasury should finalize the negotiations on the financing

| agreement to pave way for the implementation of Phase T of the pfojéct
covering Mombasa to Nairobi.

1.6.9 The Cabinet Secretary for Transport and Infrastructure and the Cabinet
Secretary for the National Treasury should constitute an inter-ministerial
technical team to provide an accurate total cost estimate of the whole
project from Mombasa to Nairobi and implement the Standard Gauge
Railway project. This cost estimate should include critical cosf components
such as cost of land acquisition; demolition cost and relevant expenses;
Value Added Taxes; Duty and relevant tax; financing, loan interest and
're_leyar:l_texpense; and other statutory expenses.. ... =

1.6.10 Kenya Railways Cérpofation hastens the commencement of the process of

procurement of an independent consultant to facilitate design review,
oversee construction and ensure specifications and quality is guaranteed
through an open, transparent, fair and competitive tender in line with
Article 227 éf the Constitution, the Public Procurement and Disposal Act,
2005 and with the approval of the Attofney General.

1.6.11 The Government of Kenya should liaise closely with the Government of

Uganda in line with the provisions of the tri-partite agreement for the
13 | Special Report of the PIC on the Procurement, Agreements and Financing for the
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development of Phase II of the. Kenya section of the Standard Gauge
Railway to ensure a seamless rallway network between the two countries.

1.6.12 The Registrar General deregisters China Road and Bridge Company
Kenya Limited, a Kenyan firm.with the same name as the State owned
Chinese company that the office of the Reglsnar had allegedly reglsteled
inadvertently. -

1.6.13 The Criminal Investigation Department investigates the missing file of
China Road and Bridge Company Kenya Timited, ifs activities and
operations and the circumstances under which the Registrar of Companies_
registered two companies with the same name. Appropriate action should
be taken on those found culpable.

1.6.14 The Government and all procurement entities must at all times ensure that
Article 227 of the Constitution and the provisions of Public Procurement
and Disposal Act? 2005 are observed to the letter i.e. public agencies
should at all time implement procurement methods that are fair, equitable,
transparent, competiﬁve and cost-effective.

1.6.15 The “Take or Pay” proposal bet\x}een KRC and KPA should be reviewed
by the Government to plan for intermodal transportation that treat road
transport as complementary and not a competitor to rail transport.

1.6.16 The present governance 'structure and management of the Railway
Development Fund (RDF ) does not aHow for transparency and
accountability. To strengthen the structure and management of the F und,
a proper legal framewmk should be prepared by the Cabinet Secr etary and
submitted to Parliament within two months for approval and enactment.

1.6.17 The Government should fast track the moblhzatlon of domestlc resources

___for_the development of the Standald Gauge Railway projects in_the
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Country through the Railway Development Fund father than relying on
borrowed Funds which puts pressure on the Country’s Debt Sustainability.

1.6.18 The Government should ensure that all its development programmes are
coordinated and budgeted properly by all Go&emment Ministries and
agencies to avoid situations under which Government Ministries/agencies
give conflicting information on the same subject matter.

1.6.19 The financing agreement should explicitly state the financing by the EXTM
Bank of China will cover costs for the railway line, éivil works -
construction, acquisition of rolling stock and locomotives. Other
peripheral costs such as land acquisition etc will be financed by the Kenya
Government in the 15% contribution.

1.6.20 The former Minister for Transport, Hon. Amos Kimunya be prosecuted
by the Director of Public Prosecution for contravening Article 125 read
together with Article 35 (1) (b) of the Constitution, the provisions of the
National ‘Assembly (Powers and Privileges) Act, Cap 6 Laws of Kenya
and the Standing Order No.191 and for Cthempt of the Committee and
failing to answer to issues raised by the Committee. N

1.6.21 The Public Procurement Oversight Authority should be more pro-active
and yigi],_a_nt in its oversight role over. public. procurement and. advice -
ministries and Government agencies on the best procurement procedures.

1.6.22 Government officials should desist from commissioning projects before
financing and or budgetary provision have been secured and proper
procurement provisions followed so as to ensure transparency and
accountability in projects irﬁplementation and adherence to the rule of
law. | |

1.6.23 The Tripartite Agreement should be availed and subjected to scrutiny by

the Attorney General to ensure compliance with Kenyan Laws and
15| Special Report of the PIC on the Procurement, Agreements and Financing for the ‘
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ratification as required by Article 2(6) read together with the Treaty
Making and Ratification Act (No 45 of 2012), of the Constitution and the

treaties and ratification law.
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Mr. Speaker,
' ¢ Investments Committee, 1 beg to table.

On behalf of the Members of the Publi
ancing of the

1 the procurement and fin
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2.3

24

The Governmen of Kenya has identified fransport as- the criticg] enabler
for the delivery of Vision 2030, which aims to make Kenya a middie
ncome couhtry by the year 2030. Vision 2030 -aspires for 4 country firmly
Interconnected through a network of roads, railways, ports, ailports? water
and sanitatiop facﬂities, and telecommunicaﬁons. |

The Government through the Ministry of Transport and Infrastructure is
focusin g on devdopmg and Improving the transport sector as a key dgiver

of economic development. The raﬂway'sub—sector, which has been

Capacity on the Northerp Tra’nsport corridor and also open the country to

.____.__lgﬁ_%;ggfng?@ _and readily Aavailable "locomo_,t_ive and\%g\;sto‘ckﬁbmmus

SGR. specifications.

Special Repors of the PIC o the Proczzremeizt, Agreements ang Firzancin g for the
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2.5 On3® August; 2012, the Cabinet granted appro{/al for the SGR project and
specifically for:- .
(i) The development of a new Standard Gauge Railway linking
Mombasa to Malaba with a branch line to Kisumu; |
(i)The Standard Gauge Railway to be developed through a
Government to Government arrangemént supported by Government
budget and a railway development and maintenance fund; and
(ﬁi) The Government to sign a bilateral égreement ~with the

Government of the RepuElic of Uganda for joint development of

the railway and subsequent seamless opération.

3.0 REPORT OF THE AUDITOR GENERAL

The Auditor General in his. letter dated 28" March, 2014(Annex 1) informed the
Committee that the audit of the Standard Gauge Railway is in the planning stage, -

however from a desk review the following have been observed:-

31 The need for the Standard Gauge Railway 1s _Well entrenched in Kenya’s
economic blue print of Vision 2030. | .

3.9 —- Statistics from the Kenyd Railways Corporation emphasize the hced for
the Standard Gauge Réﬂway'and indicate that in 2011 only 8% of the
cargo from the port of Mombasa . was trénsported by rail and the remaining
92% was transported by road transport. | ' |

3.3 The feasibﬂity study was conducted as well as Environmental Impact

Assessment as required by section 58 of the Environmental Management

Conservation Act (No 8 of 1999).
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3.4 Although a Commercial Contract between Kenya Raﬂways Corporation
and China Road and Bridge Corporation has been signed, the loan
agreement has not been signed S0, no funds have been disbursed.
Consequently it would not be prudent at this juncture to make conclusions

as regard to the procurement process or the value for money aspect.
- Committee’s Observations
—ommittee’s Observations

5.0 The Committee observed that:-

(i)  The need for the Standard Gauge Railway is well entrenched in Kenya’s
economic blue print of Vision 2030. ,

(i)  The feasibility study was conducted as well as environmental impact
assessment as in accordance with section 58 of the Environmental
Management Conservation Act (No 8 0f 1999).

(111) Two Commercial Contracts have been signed between Kenya Raﬂways_
Corporatlon and China Road and Bridge Corporation but the loan

agreement has not been signed and therefore no. funds have been
disbursed.

4.0 EVIDENCE BY WITNESSES

4.1 EVIDENCE BY HON. ALFRED KETER, MP
The Hon. Alfred Keter, Member of Parliament for Nandi Hills appeared before

the Comrmttee on 15%J anuary and 22" J anuary, 2014 to adduce evidence on the

_Mombasa Nairobi Standard Gauge Railway. He mfonned the Committee that:-

4 1.1 The country needs an efficient railway system to ease transport congestion

~and reduce the cost “of transportation. The procurement, agreement and
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4.1.2

4.1.3

financing of the SGR tender from Mombasa to Malaba is fraught with
irregularities and is in contravention of Artide 227 of the Constitution, the
provisions of the Public Procurement a,ﬁd Disposal Act, 2005. |

In April 15" and September 9", 2008 China Road and Bridge Corporation
(CRBC) wrote as a private investor to the then Transport Minister Hon.
Chirau Ali Makwere and the then Prime Minister Hon. Raila Odinga
respectively seeking to invest in the transport sector and more specifically
in the construction of an electric railway System in Kenya (dnnex 2). The
China Road and Bridge Corporation (CRBC) engaged the Government as
a private entity and entered into a contréct with Kenya Raﬂways
Corporation in its private capacity and therefore the contract/procurement

was never a Government to Government procurement. It was initiated as-a

private business venture.

On August 12, 2009 the then Ministry of Transport and China Road and
Bridge Corporation (CRBC) signed a Memorandum of Underétanding
(MOU) in which CRBC was to undertake a free feasibility study on the

‘Standard Gauge Railway. The MOU provided that all facets of the

~ Standard Gauge Railway project will be undertaken in accordance with the

4.1.4

Laws of Kenya. The MOU also gave financing options for the project
under which CRBC was to source for funding of the project. |

Kenya Railways had initiated a procurement process of an independent
feasibility study by advertising in the media. An irldependent consulting
firm was identified and tender awarded but the Ministry of Transport

(MoT) cancelled the procurement process. Ideally a new procurement
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process. should have been initiated and fair practice applied but instead

CRBC was chosen to undertake the feasibility study.

4.1.5 After completion of the feasibility study, CRBC presented its report to the
Ministry of Transport in January, 2012 in which it recommended that the
SGR be changed from an electric engine to a diesel powered engine. The
cost of the SGR is estimated at USD 3.4 — 3.8 billion. o

- 4.1.6 The Ministry of Finance on 4™ January, 2010 wrote to the Government of
China requesting for a concessional loan for the construct.ion of a new
Standard Gauge Railway at a' cost of USD 2.5 Billion (Annex 3) . The
funding of the pfoject is not a grant to Kenya but rather a loan that the
people of Kenya are going to pay. Already Kenyans are being taxed
(Railway Development Levy) to repay the loan even before the project

commences.

4:1.7 The Attorney General (AG) had advised Kenya Railways Corporation to
ensure that the requirements of the Public Procurement and Disposal Act,
2005 are followed when the former sought the AG’s comments and

approval on the commercial contracts,

4.1.8 CRBC undertook the feasibility sfudy, design and preparation of bill of
quantities for the project and was later awarded the contract based on the
feasibility study and costing that it had done. This is clearly a case of
conflict of interest. The Government ought to have appointed an

independent firm to undertake the feasibility study and costing of the

project as part of due diligence and to get value for money in the project.
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E 4 1.9 A similar project is being undertaken in Ethiopia but at a lower cost yet the
Ethiopian railway is a duo line railway. Open tendering should have been
allowed for Kenyans to get value for money and the different components
of the system (railway line, locomotives and spares) should have been

awarded to different contractors and not to one contractor to mitigate the

risk of failure and allow fair competition.

4.1.110 In previous engagements between the Government of Kenya and the
Government of China tenders for projects were procured competitively.
Chinese companies were allowed to compete openly for the tenders for |
example during the concession loan for the} Kenya Rural

Telecommunication Development Project (Phélse 11, 2007) (Annex 4).

4111 China Road and Bridge Corporation and its mother company China
Communications Construction Company Limited were debarred by the
World Bank from participating in any of its projects for the peﬂod January
2009 to January 2017 due to fraud/corruption and ﬂouﬁng procurement

regulations for a road project they undertook in the Philippines (Annex 5)... - -

4 1.12 The leadership was misled into commissioning a project that is laden with
irregularities. Due diligence ought to have been undertaken before
commissioning the project. His interest in the matter is transparency and

value for money for Kenya and exercise of his Constitutional right under
Axticle 95.
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Committee’s Observations

4.1.13 The Committee observed that:-

(1)  Article 227 of the Constitution of Kenya provides that public procurement
should be fair, cquitable, transparent, competitive and cost effective.

(i)  China Road and Bridge Corporation initiated the project and undertook
the feasibility study, désign and costing for the pfoject and was awarded the
tender. This raises issues of conflict of interest and lack of due diligence as
well as questions as to whether Kenyans will get value for money on the
project due to lack of competition in the procurement process.

(i) China Road and BridgéA Corporation and - its mother company China

| Communications Construction Company Limited were debarred by the
World Bank from participating in any of its projects for the period J anuary
2009 to January 2017 due to fraud Or corruption and flouting procurement
regulations for-a road project they undertook in ‘the Phﬂippines.

(1v) No speciﬁc‘costing data was given to assist in cost comparison of proposed
SGR in Kenya and others outside the country.

(v)  The project was commuissioned before securing financing.

4.2 EVIDENCE BY THE. PUBLIC PROCUREMENT OVERSIGHT
T AOLUREMIENT . OVERSIGHT

AUTHORITY |
The Director General of the Public Procurement Oversight Authority (PPOA),
Mr: Mauﬁce Juma, appeared before the Committee on 20® January, 2014 to
adduce evidence on the procurement process for the construction of the N airobi —

Mombasa Standard Gauge Railway. He informed the Committee that:-

4.2.1 Kenya Railways Corporation (KRC) on October 2™ 2012 reported to the

—_—m ———————r— L L T

Public Procurement Oversight Authority pursuant to regulation 62 (3) of
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4.2.2

4.2.3

public procurement and disposal regulations, 2006. The Procuring entity
reported that it had engaged China Road and Bridge Corporation through
a direct procurement at a cost of USD 1,146,791,008;75. According to
KRC, the use of direct procurement was premised on section 74 (2) (b) of
the procurement law and the fact that there was an MOU between the
Ministry of Transport and CRBC for a feasibility study with the option of

considering construction of the Standard Gauge Railway.

Upon completion of the feasibility study and review by Kenya Railways
Corporation (KRC), CRBC was awarded a tender in July, 2012 and

communicated to the company in October, 2012 to construct the Standard

Gauge Railway (SGR) at a cost of USD 1,146,791,008.75 exclusive of
VAT, Customs Duties, IDF fee, Cess and withholding tax (Annex 6). A

negotiation committee was appointed in August, 2012.

Kenya Railways Corporation withdrew the award citihg that the

procurement was (Government to Government and was therefore not
subject to the provisions 6f the Public Procurement and Disposal Act,
2005. PPOA advised KRC against the use of direct procurement since the
method was not competitive and requested for additional information on
the subject project for purposes of review (Annex 7). The documents were
never availed. KRC wrote citing that the contract with CRBC resulted from
a negotlated grant between the Government of Kenya and the Government

of China thus G-G funding and therefore section 6 (1) of PPDA, 2005

. applied.

27 | Speczal Repmt of the PIC on the Procur ement Agr eements and Financing for the

Construction of the Standard Gauge Railway from Mombasa to Nairobi (Phase 1)



424 According to section 6 (3) of the Public Procurement and:- Disposal Act,
2005 Government to Government procurement should have a negotiated
grant. Thére was no documentary evidence submitted by KRC to suggest
that the contract was Government to Government except their letter

indicating a Government to Government arrangement.

4.2.5 The KRC had entered into a commercial agreement with CRBC on the

Ea

S PR P F o Qi I 0/ s
aeveliopment of a Standaird Gau ge Kalway.

4.2.6 In a letter dated 3% October, 2012, the-Solicitor General indicated that the
said procurement shall be subject to the financing agreement.and therefore

section 6 of the Public Procurement and Disposal Act shall apply (Annex
8).

4.2.7 PPOA had not done due diligence on CRBC. It was the procuring entity

that was to undertake the due diligence on the contractor.

Committee’s Observations

4.1.8 The Committee observed that:-
(1) - The Attorney * General had offered general advice to the Public

Procurement and Oversight Authority relating to Government to

Government transaction or arrangements. _
(i)  The commercial contract between KRC and CRBC resulted from a

negotiated grant between the Government of Kenya and the Government
. of China.
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4.3

EVIDENCE BY MANAGEMENT OF KENYA RAILWAYS
CORPORATION

The Acting Managing Director, Kenya Railways Corporation, Mr. Alfred

Matheka appeared before thé Committee on 20™ January, 2014 to adduce.

evidence on the procurement and financing for the construction of the Standard

Gauge Railway. He informed the Committee that:-

4.3.1

4.3.2

A Tri-partite agreement was signed by the Governments of Kenya, Uganda:
and Rwanda for the construction of a Standard Gauge Railway. To action
the Communiqué by the Presidents of EAC the Cabinet in August, 2012
approved the development of a Standard Gauge Railway linking Mombasa

to Malaba with a branch line to Kisumu.

The then Ministry of Transport on 12™ August, 2009 signed an MOU with
China Road and Bridge Corporation (CRBC) for a feasibﬂity study and
prelimmary design of Mombasa-Nairobi secfion of the railway with the
option of considering the construction. Under the Memorandum, CRBC

could identify the financiers and mobilize resources at no cost to the

. Government of Kenya (Annex 9).

4.3.3

4.34

The Feasibility study report was submitted to Kenya Railways Corporation
(KRC) in January, 2012 and KRC approved the feasibility study and

preliminary designs report on 26™ June, 2012.

The scope of works approved in the feasibility study report included:

(a) construction of 609 Kilometers of single track railway;

(b) construction of stations, workshops and freight éxchangé depots;
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(c)supply and installation of facilities including signaling and

communication, electricity and water supply;

(d)supply and commission of 56 locomotives;

(e)supply and commissioning of 1,620 freight wagons;

() Supply and commission of 40 passenger coaches; and

(g) Training and capacity buﬂding.

I

(GS]

Upon completion of the feasibility study and review by KRC, CRBC was

awarded a tender (Annex 6) to construct the Standard Gauge Railway

(SGR). Kenya Railways Corporation withdrew the award citing that the

procurement was Government to Government and was therefore not

subject to the provisions of the Public Procurement and Disposal Act,

2005.

4.3.6

Railway is as follows:

The standards of the SGR compared to the currently existing meter gauge

Table 1: Comparison Between the Standard Gauge Railway and Existing Meter

Gauge Railway :
Item Standard Gauge Railways Meter Gauge Raﬂways_
Classification Class I Class III
Gauge 1,435 mm 1,000mm
Track A Single Track Single Track
Axle Load 25 tones | 16 tones'-
Speed 120Km/h 40Km/h

Minimum Curve Radius

1,200m, difficult 800m

175 m (10 degrees)

- Ruling gradient—

1-20/
Ips e 44

LD =

O

15—
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e

Passenger: 3,200 HP
Freight: 5,000 HP

Passenger and

2,600 HP

Trailing Load

4,000 tones (216 (TEUS)

1,000 tones (34 TEUS)
Effec?ﬁf'e/vieﬁgth of | 880 meters

?L—SO meters

Crossing

Type of signaling Automatic

mter-

block (Computer a1ded)

is nO s1gnahng)

Construction Clearance Double-stacked container | Single Track Contain€rs

wagon and future

electrification

Taﬂ_getéd Traffic

TFreight and L

passengers

Design hauling cap'acity 28 million tones

13 million tones

ered into a commercial agreement

4.3.7 The Kenya Railway Corporation had ente

with CRBC on the construction. of a SGR at a total cost of USD 3- 804

" pillion. The contract was to come into force once financiers had been -

identified. KRC used the provisions of section 6 (1) of the Public

Procurement-a and Disposal-Act; 2005 to undertake the procurement of the-

project under 2 Govemment to Government arrangement

438 Due diligence was undertaken on CRBC by KRC through art inter-

ministerial delegation that undertook a visit. The Chinese Exmbassy,

Nairobi wrote on gt June, 2012 expressmg support and confnrﬂlﬂg the

capacity of CRBC to undertake the pIOJCCt (Annex 10).
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4.3.11 Ap mdependent consultant wij pe hired to supervise the construction,



Committee’s Observations

4312 The Committee observed that:-

(i) The Cabinet in August, 2012 approved the development of a Standard
Gauge Railway linking Mombasa to Malaba with a branch line to Kisumu.
(i) Kenya Railways Corporation awarded CRBC a tender to construct the
S:tandard Gauge Raﬂway (SGR) using direct procurement but this was.

withdrawn by the procuring entity- citing that the procurement was

Government to Government.

(i) KRC used the provisions of section 6 (1) of the Public Procurement and

Dispbsal Act, 2005 to undertake the procurement of the project under a

Government to Government arrangement.

iv) An independent consultant will be hired to review designs. and supervise

fhe track  construction, supply and installation of facilities and
commissioning of all {ocomotives and rolling stock in addition to
undertaking design review of all the designs.

(v) A.Cash flow analysis had been done by the National Treasury to determiné .
that the projecf will have sufficient cash flow and that the debt limit will be
sustainable. |

(vi) An Environmental Irﬁp

with NEMA certificate obtained with mitigation measures being factored

act. Assessment of the project was-also undertaken - -

in the project.

[DENCE BY THE NEGOTIATION COMMELLEE DA SE5S5

44 EVIDENCE BY THE NEGOTIATION' COMMITTEE OF KENYA
RAILWAYS CORP ORATION | '

Eng. S. Ouna, Chairman of the Contract Negotiation Team, appeared before the

Committee to adduce evidence. He informed the Committee, that:-
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- 4.4.2 The purpose of the negotiation was to prepare a draft commercial contract
that was to be signed between KRC and CRBC for the civil works of the
proposed Mombasa to Nairobi SGR Project. The negotiation was to focus
on the following areas:

(a) Particular conditions of the projects,

(b) Schedule of Payment,

(¢) Bills of Quantities,

(dKRC requirements and specifications and,

(e) Con_tract price.
4.4.3 The contract is aligned to FIDIC 1999 conditions of Contract for
EPC/ Turnkey Projects (Part II) and the Bills of quantities were based op

reliminary des; n of the railwa as well as agreed s ecifications.
b ' 2 P

~4.4.4 The standards that wil] determine the performance of the railway mclude:

Design speed, class of the railway, maximum gradient, minimum

freight delivered at Mompasa by 2035.



4.4.5 The-parties considered ¢

ertain unit costs and made appropriate adjustments
which reduced the original estimate by Kshs. 2,641,283,124.69 bringing the
contract price for civil works to Kshs. 220, 921,502,221.08.

Committee’s Observations

=

4.4.6 The Committee observed that:-

i) CRBC and KRC appointed negotiation teams (O negotiate éonnnercial
turnkey contracfs for civil works and for the supply and installation of
facilities, locomotives and rbﬂ'mg stock with the purpose of preparing a
draft commercial contract. '

(i) The parties considered certain unit costs and made appropriate adjustments
which reduced the original estimate by Kshs. 2,641,283,124.69 thus
bringing the contract price for civil works to Kshs. 220, 921,502,221.08.

4.5 EVIDENCE BY THE DUE DILIGENCE TEAM OF KENYA
RAILWAYS CORPORATION

The due diligence team informed the Committee that:-

451 The GoK undertook due diligence on CRBC to confiri its suitability to
undertake the implementation of the project by sending 2 delegatidn to
China from 27" October to 5™ November 2012. The objective of the due

diligence included:-

(i) Confirming that- CRBC technical, financial and managerial/human

resource capacity to deliver the railway project;
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(i) Visiting CRBC  nominated partners  for the

development and confirming  thejr capacity to
facilities for the project; and

Railway project

deliver supporting

(iii) Expericncing Chinese technology in design and functionality of the

railway infrastructure and support facilities to pe applied to Mombasg.

Malaba/ Kisumuy Railway. -
4.5.2 The CRBC due dﬂigé.nce report confirmed the following:-
(1) CRBC is 4 registered tolporatuon by the State Administratiop for
Industry and’Commcrce-smcc 8™ December 2005, registration No
1000001003996:

(vi) CRBC

projects in China mcluding Beijing- Shanghaji High Speed Railway,

Hrabin-Dalian passenger dedicated line, Guangkun mixed traffic among

others; and

———nanclal and managerial/ human resource
capacity to deliver the proposed Mombasa- N airobi SGR,
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(ix) CSR Ziyang Locomotives Manufacturing Company based in

Chengdu in China has been identified by CRBC to partner with it to

- deliver locomotives for the project as pef the equipments suppliers
submitted to KRC by CRBC. The facility has a production capacity of
500 diesel and electric locomotive per year.

(x) Locomotive range from meter gauge to broad gauge and from heavy
haul passenger and shunting locomotives.

(x1) One of the standard locomotives manufactured by the company is type
DF8B~a3680KW locomotive similar to the one specified for the
Mombasa- Nairobi SGE freight haullage. The ioComotive has béen
develbped in China along with engine and electrical transmission and
has a proven technology dating back to 1998. The locomotives 1s
currently operating in Turkmenistan and Kazakhstan

(xii) The facility also manufactures and exports locomotives parts such as

crank-shaft, wheels, and braking gear to the US, EU and India.

Committee’s Observations

4.5.3 The Cbmmittee observed that:-

(i) - The GoK undertook due diligence on CRBC to confirm its suitability to
| undertake the implementation of the project by sending a delegaﬁon to
China between the 27™ of October, 2012 and the 5 of November, '2012.
The due diligence confirmed that CRBC and its appointed sub contractors
have the technical, financial and managerial or human resource capacity to

deliver the proposed Mombasa- Nairobi SGR.

37 | Special Report of the PIC on the Procurement, Agreements and Financing fo;; the

Construction of the Standard Gauge Railway from Mombasa to Nairobi (Phase I)



4.6

EVIDENCE BY THE CHAIRMAN OF THE BOARD OF KENYA
RATLWAYS CORPORATION

(General (th} J. M. Kianga, Chairman of the Board of Kenya Railway

Corporation, appeared before the Committee to adduce evidence on the

procurement and financing of the construction of the Standard Gauge Railway.

He informed the Committee that:-

O\

. AL

4.6.2

4.6.3

404 KRC was_involyved in v_the_:_pxd_c_ess .of_vetting ad._r

—

1 Following the entering into the concession agreement with Rift Valley

Railway in October 2006, the mandate of KRC was redefined in line with
Vision 2030 through a five year strategic plan, 2007-2012. One of the key
strategic objectives of the plan was to develop a national railway network.
This led to the development of the Kenya National Railway master plan
which was adopted at the EAC to become part of the East African
Community. The Mombasa-Malaba/Kisumu SGR is a key component of
this plan. This informed the tender for the Feasibility Study and
Preliminary Design of the Mombasa~Ma1abva/ Kisumu SGR

-The feasibility study report by CRBC was submitted to KRC by the

Permanent Secretary, MoT in F ebruary 2011 for review. The study covered
items such as: traffic forecast; project mnecessity; route selection and
terminals; technical standards; operation planning; technical description;
environmental assessment; construction period assessment; economic
valuation; and conclusion and recommendations. | -

The procurement of CRBC was through an MOU between the Ministry of
Transport and CRBC and signed by then Minister for Transport, Hon.
Chirau Ali Mwakwere on behalf of the Ministry of Transport.

Study and Preliminary Désign. Prior to the approval of the Feasibility
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4.6.5

Study and Preliminary Desigh, KRC received afﬁrm'aﬁon vide letter dated
8" June 2012 from the Embassy of the Government bf the People’s
Republic of China in Kenya expressing their support to CRBC in their
involvement in the project.

The need to include the supply and installation of the facilities and
equipment in a turnkey project is to ensure seamless development of the

railway and for the railway to commence revenue generation immediately

the mfrastructure is ready.

Committee’s Observations

4.6.6 The Committee observed that:-

(1)

(11)

(iii)

The procurement of feasibility study was through an MOU between CRBC
and the Ministry of Transport, signed by the then Minister for Transport,

-Hon Chirau Ali Mwakwere.

The tender for the Feasibility Study and Preliminary Design of the
Mombasa-Malaba/Kisumu SGR, was informed by the Kenya National
Railways Master Plan that was adopted by the East African Community.

KRC was involved in the process of vetting and reviewing the Feasibility

- Study and Preliminary Design done by CRBC.

4.7 EVIDENCE BY CABINET SECRETARY FOR TRANSPORT AND

INFRASTRUCTURE

Mr.- Michael Kamaul, the Cabinét.Secretary for Transport and Infrastructyre,

appeared before the Committee on 20® January, 2014 to adduce evidence on the
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i)rocurement and financing of the construction of the Standard Gauge Railway.

He informed the Committee that:-

4.7.1 A Tri-partite agreement was signed by the Governments of Kenya, Uganda

4.7.2

4.7.3

. of the project under a. Government to.Government arrangement..

and Rwanda for the construction of a Standard Gauge Railway. The

objective of the project.is to ensure seamless and efficient railway that will

result in lower cost, quality of services and high level of safety. The salient

icatures of the agreement were thal:- |

(a) The three countries were to use unified standards for the construction
of the SGR; |

(b)The construction and completion 1s to be undertaken within set
timelines; and

(c) There should be seamless operation of the Railway line.

The Ministry of Transport signed an MOU with China Road and Bridge
Corporation (CRBC) for a feasibility study with the option of considering
the construction (4mnex 9). Under the MOU, CRBC could identify the

financiers and mobilize resources at no cost to the Government of Kenya..

Upon completion of the feasibility study and review by Kenya Railways
Corporation (KRC), CRBC was awarded a tender to construct the
Standard Gauge RaﬂWay 4(SGR) (Annex 6). Kenya Railways Corporation

later withdrew the award citing that the procurement was Government to

Government and therefore applied the provisions of section 6 (1) of the

'Public'Procurement and Disposal Act, 2005 to undertake the procurement

40| Special Report of the PIC on the Procurement, Agreements and Financing for the

Construction of the Standard Gauge Railway from Mombasa to Nairobi (Phase 1)



4.7.4 The Attorney General authorized the signing of the commercial contract

4.7.5

4.7.6

4.7.7

and subsequent action by the Attorney General indicated approval for the
project (Annex 12). The contracts would not come to force until a financier

was identified and funding commitment made.

The project was procured thfough ‘a Government to Government
arrangement. This is normally the case where the Government uses
development partner funds. Under such circumstances the mles of the
funding partner are used. The Chinese procedure requires that a feasibility
study isldone by the same company that will undertake the development of
the project. KRC had entered into a commercial agreement with CRBC on
the construction of a SGR. The total cost of the project- was USD 3.804

billion. The contract-was to come into force once financiers had been
identified.

Kenya Railways Corporation undertook due diligence on CRBC through
inquiries from the Chmese Embassy, Nairobi Which wrote conﬁrm'mg the
capacity of CRBC to undertake the project. KRC also sent a due diligence
_technical team/delegation to visit the company and some of the projects 1t
had undertaken in China. Further the company had undertaken mega

projects in Kenya such as birth 19 at the Kenya Ports Authority, Thika
Super Highway, Mama Lucy Hospital etc. |

The total cost of the project is USD .3.2 billion part of which is a
“concessional loan of USD 1.6 billion and a commercial loan of USD 1.63
billion. 85% of the project cost is to be financed by the loan while 15% is to

be financed by the Government of Kenyé using the Railway Devélopment
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Levy. The Tnterests on the loan is 2% per annum and the insured by a

Chinese firm, SinoSure, at the rate of 6.9% of the loan to be paid in

- installments.

4.7.8

4.7.9

An independent consultant will be hired to review designs and supervise
the project before it starts and during construction phase. A cash flow
analysis was done to determine that the project will have sufficient cash
tiow and that the debt limit will be sustainable. An Environmental Impact
Assessment of the pmJect was also undertaken, with NEMA certificate

obtained, with mitigation measures being factored in the project.

American standards were used in the project. The implementation of the
project will ensure that there is capacity building where skills and
knowledge will bevtransferred. The project seeks to implement a monolithic
railway but structures such as bridges, tunnels will be built to accommodate
an additional line in future, Brand new workshops will also be built in

Embakas1 to cater for maintenance f acilities.

Committee’s Observations

4.7.10 The Committee observed that:-

OF

There was no competitive bidding on the proj ject since it is only one firm

(China Road and Bridge Corporation) that initiated the project and

(iii)

undertook the feasibility study, design and costing and was subsequently
awarded the tender (CRB C). . _
The MOU on the feasibility study provided that CRBC undertook the

_feasﬂolhty study, design_ and.. costmg .of..the .project Mat:noigQ.s,--,t-_-~_tQ_ﬁ_~th€~—:»_A,—

Government
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(iv)
(v)

(vi)

(vii)
(viiD)

4.8

Kenya Raﬂways Corporation invoked section 6(1) of the Public
Procurement and Disposal Act, 2005 in exclusion of section 6 (3) of the
same Act citing that the financing of the project was by a negotiated grant.
The Attorney General authorized the signing of the commercial contract
and subsequent action by the Attorney General indicated an approval for
the project. |

Kenya Railways Corporation undertook due diligence on CRBC through
nquiries from the Chinese Embassy, Nairobi which confirmed the capacity
of CRBC to undertake the project and a due diligence technical
team/delegation that visited the company and some of the projects it had
undertaken in China.

An independent consultant would be hired to-review the design and
supervise the construction to ensure that the public géts value for money.

American standard and not Chinese standards are the choice of the project.

EVIDENCE BY THE CABINET SECRETARY FOR NATIONAL
TREASURY |

Mr. Henry Rotich, the Cabinet Secretary for Treasury, appeared before the

Committee on 21% January, 2014 to adduce evidence on the procurement and

financing for the construction of the Standard Gauge Railway. He informed the
Committee that:- |

481 Treasﬁry is not directly involved in the implementation of projects. The

respohsibility of the procurement and _implementation of capital projects
including monitoring and evaluation lies with the line Ministries/State
agencies while Kenya National Audit Office provides independent audits

as required by law. The role of National Treasury in respect of suéh
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4.8.2

4.8.3

4.8.4

4.8.5

projects is to secure the required financial resources to undertake the

projects as long as they are in line with the National Development Plans.

The Cabinet approved the development of the Standard Gauge Railway in
August, 2012 followed by the signing of a bi-lateral agreement by the
Governments of Kenya and Uganda for the construction of a Standard

Gauge Railway and later converted to a Tri-partite agreement after

Rwanda joined the project.
The Standard Gauge Railway project involves construction of a railway
infrastructure (civil works) and procurement of facilities and locomotives
on an Engineering, Procurement and Construction (EPC) arrangement at a
cost of USD 3.8 billion.

The project will be financed through a loan that will cover 85% of the

project and Government of Kenya contributing 15% of the cost of the

project.  The National Treasury submitted a formal request to the

Government of China for financial assistance towards implementation of
the project in October, 2012 (Annex 13) The Kenyan component will be
financed fhrough the Railway _Developrﬁent_ Levy. The Treasury has
already issued regulations on the Railway Development Levy.

The loan will cost USD 3.23 Billion from EXIM Bank of China comprised

of a concessmnal Ioan of USD 1.6 billion and a commercial loan of USD

1.63 billion. The concessmnal loan is for 20 years and has a grace-period of

: __7 years and an interest rate of 2% _per annum while the _commercial loan is_

for 10 years and grace period of 5 years and i msurance cover of 6.93% of

44 | Special Report of the PIC on the Procurement, Agreements and Fi inancing for the

Construcg.‘ion of the Standard Gauge Railway from Mombasa to Nairobi (Phase 1)



the commercial loan and interest of six months LIBOR + 360 basis point.
The loan has a grant element of 35%. The insurance component is always
available for any commercial loan. For China, the insurance cover has to

be done by a Chinese firm, SinoSure. The insurance cover is to take care of

nonpayment.

4.8.6 The major financial implications of the project will be Kshs. 349 .44 billion
relating to:-
(d) EPC contract for USD 3.8 billion covering USD 2.657 billion for civil
works, and USD 1.146 billion for facilities, locomotives and rolling

stock;

(e) Kshs. 8.04 billion for compulsory acquisition of 2,253 hectares of land
for the railway corridor;

(f) Kshs. 10.6 billion for Embakasi Inland Container Depot (ICD)
expansion programme, facility development and container handhng_

equ1pment

(g) Kshs. 1 billion for land acquisition for the Embakasi inland depot; and
(h) Kshs. 3 billion for projeet supervision.

4.8.7 Treasury signed-, an MOU 1in July, 2012 with EXIM Bank in China that was
| witnessed by the President of the Republic of Kenya (dnnex 14). The MOU
was based on the commercial agreement between Kenya Railways
Cerporation and China Road and Bridge Corporation (CRBC). There is no
sovereign guarantee by the Government of Kenya on the loan. There was
direct borrowing from Exim Bank of Chma The loan is to the Govemment

of Kenya and is on lent to Kenya Railways Corporation. GoK and EXIM
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4.8.8

Bank of China signed an MOU because EXIM Bank provided the funds
and represented the People’s Republic of China. .

The Government of Kenya has met all the requirements of the EXIM Bank

of China which include; an Assurance that the Government will guarantee

minimum freight demand for the SGR through execution of take or pay

agreement between KRC and the Kenya Ports Authority and confirmation
that Railway Development Fund will be used (0 1epay the loan. BXIM
Bank of China 1s currently going through its internal credit approval
process following which it will submit to GoK, through the National
Tlreasury the Financing Agreements. The financing agreement has not yet

been signed.

4.8.9 Kenya Railways Corporation had awarded CRBC a tender under direct

procurement which it later cancelled. The cancelation of the award under
direct procurement did not negate the commercial contract signed in July,
2012. The cancellation was only meant to correct the procurement process

from direct procurement to Government to Government arrangement.

4.8.10 An arrangement will be struck with Kenya Ports Authority to ensure that

sufficient volumes of freight go through the Standard Gauge Railway. No

guarantee has, however, been given on the volumes for the railway cargo.

4.8.11 The current GoK debt limit is Kshs. 889 billion against a ceiling of Kshs.

1.3 trillion approved by Parliament: The debt ratio is therefore 38.7%.
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4.8.12 The Attorney General provided guidance on the procurement proceés and

cleared the commercial contract.

4.8.13 An independent consultant will be hired to supervise the project once it

starts to ensure that the project is completed.

Committee’s Observations

4 814 The Committee observed that:-

(i)  The Cabinet approved the development of the Standard Gauge Railway in
August, 2012 followed by the signing of a bi-lateral agreement by the
Governments of Kenya and Uganda for the construction of a Standard-
Gauge Railway 'thét was later upgraded to a tri-partite agreement when
Rwanda joined.

(i)  Treasury signed an MOU in July, 2013 with EXIM Bank in China that was
w1tnessed by the President of the Republic of Kenya based on the
commercial agreement between Kenya Railways Corporat1on and China
Road and Bridge Corporation (CRBC).

(iii) There is no guarantee to ensure that sufficient volumes of freight go
through the Standard Gauge Railway since no agreement has been signed
Betiween Kénya Ports Authority and Kenya RaﬂWays Corporation.

(iv) There is no financing agreement yet signed between the Government of

" Kenya and EXTM Bank in China. -

(v)  There is no’sovereign guarantee by the Government of Kenya on the

commercial and concessional loan from the Government of China.

(vi) An independent consultant would be hired to ensure the project is

completed timely.
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4.9 EVIDENCE BY THE ATTORNEY GENERAT,
=t DY OB ATTORNEY GENERAL

Prof. Githu Muigai, the Attorney General, appeared before the Committee on
21" January, 2014 to give evidence on the procurement and financing for the

construction of the Standard Gauge Railway. He informed the Committee that:-

4.9.1 The office of the Attorney General is an advisory office that offers legal
advice to the Government of Kenya, promotes rule of law and good

governance.

4.9.2 Kenya Railways Corporation has executed twq commercial contracts; one
for the development of the Mombasa -Nairobi SGR and the other for the
supply of facilities, locomotives and rolling stock for the Mombasa -
Nairobi section of the Standard Gauge Railway. The Attorney General
advised that, amendments be made on the contract and that there must be |
compliance with the Public Procurement and Disposal Act, 2005. The
signing of the commercial agreements is a condition precedent to the
,ﬁnanc.'mg agreement. The financing agreement has not yet been signed and

it must be certified by the State Law office.

4.9.3 A Government to Government (G-G) arrangement is not a procurerﬁent
method but an arrangement between sovereign nations that could support
procurement activities. A G-G agreement i1s not a method for selecting
suppliers so as to support the award of a éontréct. The purchase of BVR
kits brought-t(_) the fore challenges in this kind of arrangement and this
experience informed- the advice given to Public Procurement Oversight

Authority (PPOA) by the office of the Attorney General (Anmex 15). o
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4.9 4 The Attorney General’s office did not validate the procurement process but

495

approved the commercial agreements conditional to the Ministry
Department and Agency (MDA’s) fulfilling the conditions and
amehdments proposed by the Attorney General. The office adviséd that
Article 2277 of the Constitution of Kenya should be observed to the utmost.
Public agencies are expected to implement procurement methods that are
fair, equitable, transparent, competitive and cost effective and with full

application of the Public Procurement and Disposal Act No. 3 of 2005,

Laws of Kenya.

The Attorney General advised PPOA against allowing certain kinds of
contracts and advised' KRC and the Ministry to put in place certain

amendments before signing the commercial contracts

4.9 6 There will be no liability on the part of the Government of Kenya if the

contract fails since the financing agreement has not been effected.

Committee’s Observations

49.7 The C_ommitteé obse;’ved that:

(i) Article 227 of the Constitution of Kenya provides that public procurement

(i1)

(iii)

should be fair, equitable,' transparent, competitive and cost effective.

A Government to Government (G-G) arrangement is not a procurement
method but an arrangement between sovereign nations that could suppoft
procurement activities. |

The Ofﬁce of the Attorney General approved the commercial agreements
conditional to the Ministry of Transport and Kenya Railways Corporation

fulfilling the conditions and amendments proposed by the Attorney

General.
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(iv) There are no contractual liabilities on the part of the Government of Kenya
since the financing agreement has not been effected and it is the financing

agreement that is bound to create such contractual obligations.

4.10 EVIDENCE BY THE COMMISSIONER GENERAT, KENYA
\ N
REVENUE AUTHORITY

The Commissioner General, Kenya Revenue Authority, Mr. Nijiraini appeared

before the Committee on 227 J anuary, 2014 to give evidence on the status of the

Tevenue collected under the Railway Development Levy. He informed the

Committee that:-

4.10.1 In the Budget Statement for Fiscal Year 2013/ 14 delivered on 13 June,
2013 the Cabinet Secretary for the National Treasury proposed an
amendment to the Customs and Excise Act, Cap 472, Laws of Kenya, so
as to mtroduce a Railway Development Levy of 1.5 % of the customs

value of all imported goods (Annex 16).

4.10.2 The objective was to mobilize funds for the construction of a Standard

Gauge Railway network in order to facilitate the transportation of goods.
Therefore the Railway Development Levy collection was introduced with
effect from 1 July 2013, payable by all Importers at a rate of 1.5% of the
customs value of the imports.

4.10.3 The Finance BiH, 2013 indicates that all imports of domestic use are
subject to the 1.5 9 Railway Development Levy to be paid by the importer
at the entry point. It further i11dicafés that the Cabinet Secretary shall

~establish a Railway Development Levy Fund where all the proceeds are to
be paid and is to pe managed, admim'steréd Or wound up in accordance

——vhh—muﬁm@mmmm =
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4 10.4 The total collection of Railway Development Levy for the period 1st July,
2013 to 31st December, 2013 was Kshs. 10,052,287,901 against a target of
Kshs. 6,780,260,980.11. The full year Treasufy target for the Financial

Year 2013/14 is Kshs. 13,500,000,000 hence the remaining balance to
meet the target is Kshs. 3,447,712,099.

410.5 The Railway Development Levy is facing challenges in its application to
diplomats, goods destined for EAC Member States and bonded goods
destined for EPZ areas. The Authority is consﬁlt'mg with the National

Treasury on ways of addressing the challenges.

Committee’s Observations

_ 4 10.6 - The Committee observed that:-

(1)  The Railway Development Levy was established to moblhze funds for the
development of a Standard Gauge Railway network in order to facilitate

the transportation of goods and 1s paid by the importer at the entry point.

(i) Kenya Revenue Authority had surpassed its target in collection of the
Railway Development Levy. |

(i) Al proceeds of the Railway Development Levy are channeled to the
' Railway Development Levy Fund which is to be managed, admmlstered or

wound up in accordance with the Public Financial Management Act, 2012 |

and the regulations thereunder.

(iv) The Railway Development Levy is facing challenges in its application to -

diplomats; goods destined for EAC Member States and bbnded goods
destined for EPZ areas.
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4.11 EVIDENCE BY HON., CHIRAU ALI MAKWERE FORMER
\—’“

MINISTER FOR TRANSPORT

Hon. Chirau Ali Makwere, former Minister for Tfans;;orf appeared before the
Committee on 3™ February, 2014 to give evidence on the procurement and
financing of the Mombasa - Nairobi Standard Gauge Raﬂway. He informed the
Committee that:{—

thie Minister for Lransport from 2005 to 2010 and was
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succeeded‘thereaﬁ‘er by Hon. Amos Kimunya. During his tenure as
Minister for Transport, he prioritized infrastructure development. He
- 1dentified CRBC with his own initiative through the internet and initiated
contact with CRBC based on their capability to undertake the project
taking into account the nature of work that-the company had done in
China such as the development of the Beijing - Shanghai.Raﬂway Line,
The company was later awarded the tender for the construction of the

Mombasa - Nairobi Standard Gauge Railway.

4.11.2 There was a Cabinet approval for the development of the Standard Gauge

Raﬂway. The specifications for the railway were made by the Ministry of

Transport.

4.11.3 He signed the MOU as the Minister for Transport but never awarded the
contract. At that point he would not confirm that this was going to be a
Government to Government arrangement since it was subject to review by

other Government Ministries and agencies.
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4.11.4 The CRBC wrote to Homn. Mwakwere congratulating him for being

appointed a Minister and presented a draft MOU.

4.11.5 The cost of the railway varies in different sections of the Mombasa —
Nairobi railway depending on the terrain, weather patterns, Wildlife

migratory routes among other factors.

4 11.6 He was aware that China Road and Bridge Corporation was blackiisted by
the World Bank in the Philippines. The Philippines issue was an isolated

case since the company has been in business in Kenya for many years

without any issue of integrity being raised againstit.

4117 He does not know the Board of Directors of CRBC or when they were

registered in Kenya.

Committee’s Observat1ons

4.11.8 The Committee observed that:-

() The CRBC wrote to Hon. Mwakwere congratulating him for being

appointed a Minister and presented a draft MOU for the feasibility study.
" This implies that the SGR was initiated by CRBC and not ‘the Ministry of

Transport.

(i) The MOU between the Ministry of Transport and CRBC was the genesis
and the basis on which the project was premised and- executed. The MOU
provided the grounds for the feasibility study upon Whieh the

" implementation of the Standard Gauge Railway is based.
(iii) The Hon. Chirau Ali Makwere was non-committal to any of the issues

raised by the Committee. The Committee'noted that through his demeanor
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Hon. Mwakwere had demonstrated arrogance and a condescending

attitude.

4.12 EVIDENCE BY MR. NDUVA MULI, PRINCIPATL SECRETARY
—\A\—)M

MINISTRY OF TRANSPORT AND INFRASTRUCTURE
—0L U8 L ANLD INFRASTRUC
Mr. Nduva Muli appeared before the Committee on 5% | ebruary, 2014 to adduce

evidence as a former Managing Director of Kenya Railways Corporation, on the
procurement and financing of the Mombasa - Nairobi Standard Gauge Railway.

He informed the Committee that:-

4.12.1 The railway system linking Kenya and Uganda was developed over 100
years ago and now has serious limitations in terms of technology and
capacity. The railway sub-sector, which has been underperforming over
the years, is in urgent need for revamping to ensure it plays its rightful role

in the economic and social development of the Country and the region.

4.12.2 The current railway capacity handled only 0.9 million tons in 2012713
compared to Mombasa Port throughput of 22 million tons in the same
period at a growth rate of 8 % per annum. This means that 96 % of the
goods from Mombasa Port are presently handled by the more expensive
road transport. The performance of the existing railway line which is on
concession to Rift Valley Railway since 1° October 2006 has continued to
decline due to poor condition of the infrastructure, facilities, locomotives

and rolling stock. This is as a result of lack of investment.

2. 12&?1@&3@&@61ilwaxﬁapacit—yg—agng@e_«@c;r;eas-e_ei;bf:y@m—fm@ﬁiﬂim—zons:

per annum due to the following limitations:-
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(1) Steep ‘gradient of 2.5 % and tight curvature of 175 meters radius limiting
delivery speed to less than 20 Km/h. |

(i) Weak structure limiting axle load to 16 tones, which in turn limits the
hauling capacity. |

4.12.4 On 3" August, 2012, the Cabinet granted approval for the project as-
follows:-

(1) The development of a new Standard Gauge Railway linking Mombasa

to Malaba with a branch line to Kisumu;

(11) The Standard Gaugé‘ Railway to be develOpéd through a Government
~ to Government arrangement supported by Government Budget and a

Railway Development and Maintenance Fund; and

(1i1) The Government to sign a bilateral Agreement with the Government of

the Republic of Uganda for joint development of the railway and

subsequent seamless operation. -

4.12.5 KRC 1nitiated procurement of feasibility stiidy but was overtaken by
” events when CRBC offered to carry out the study at its own cost as agreed
with the Ministry of Transport
4.12.6 KRC project specifications and concern for SGR study were drawn to

provide parameters of study and were finally discussed and agreed to

prior to completion of the study.
4.12.7 The development of the Mombasa to Malaba/Kisumu Standard Gauge

" Railway will involve the construction .and subsequent operation of
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approximately 1,250 kilometers and will be split up in two phases (Phase
1- Mombasa to Nairobi; Phase 2 - Nairobi to Malaba and Kisumu).

4.12.8 The Government recognized the need to commence with the
development of Phase I (Mombasa- Nairobi) since 70% of freight handled
at the port of Mombasa originates from or is destined to Nairobi. Phase I
would therefore resolve the perennial freight congestion problem at the
port and secure the position of Mombasa as the port of choice for the

. region and Kenya as a transport hub. Phase I is expected to be completed .

by December, 2016.

4.12.9 On 1% October, 2009 the teclmieal officers from both Kenya and Uganda
- finalized the Bilateral Agreement and the Minister for Transport (Kenya)
signed and dispatched it to Uganda for signature. The Agreement has

since been scaled up to a Tripartite Agreement after the Republic of
Rwanda ratiﬁed the agreement on 28‘h}Octob.er,' 2013 in order to extend

the line to Kigali. Each country would however develop the railway
‘network within its borders to avoid procurement challenges. The

Mombasa-to Kigali Railway is expected to be in operation by December,
2018.

4.12.10 The tender for the construction of the Standard Gauge Railway from
Mombasa to Malaba was viable and the Mombasa — Nairobi section was

awarded within the law.

4.12.11 Kenya Raﬂways' Corporation was involved in the vetting and review of

the feasibility study as well as the prehmmary des1gn done by Chma Road

and Budge Corporatloh for the project. Following the approval of the
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feasibility study and preliminary designs presented by CRBC, on 26™
June 2012, KRC and CRBC entered into two commercial agreements.
One commercial contract was for civil works worth USD 2.658 billion
(Kshs. 220.9 billion) and the other commercial contract was for the
supply and installation of facilitiee, locomotives and rolling stock worth
USD 1.146 billion (Kshs. 106.1 billion). Therefore the total cost of the
project is USD 3.804 billion (Kshs. 327 'biﬂion) at the exchange rate of
ICshs. 86 per USD). The contrects would not come to force until a

financier was identified and funding commitment made.

4.12.12 The due diligence conducted by Kenya Railways Corporation confirmed
that China Road and Bridge Corporation is a Government institution of
the People’s Republic of China. It was formally established as a state-
owned enterprise in 1979 with the name of China Road and Bridge
Engineering Company. (CRBEC). CRBC was registered by the State
Administration for Industry and Commerce on 8™ December, 2005 and in

2006 it became a fully owned subsidiary company of China

Communication Construction Company (CCCCQ).

Committee’s Observations

4.12.13 The Committee observed that:-

(i) Kenya, Uganda and Rwanda signed a tri-partite agreement for the |
development of a Standard Gauge RaﬂWay network in the three countries.

(i) There was a Cabinet approval for the development of a Standard Géuge

Railway.
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(i) KRC had initiated the procurement of a feasibility study for SGR  but
terminated it as directed by the then Minister for Transport. |

(1v) Chiné Road and Bridge' Corporation did the feasibility studies, design,
costing and finally was awarded the tender for the construction of Standard
Gauge Railway from Mombasa to Nairobi. .

(v)- KRC had proposed fundamehtal issues to be addressed by the feasibility
study and implementation of the SGR projéct.

(vi)‘A Kenya Railways Corporation was involved in the vetting and review of the
feasibility study as well as the preliminary design done by China Road and
Bridge Corporation for the project. '

(viy) The development of the Standard Gauge Railway will involve the
construction and subsequeﬁt operation of approximately 1,250 kilometers

~and will .be split up into two phases (Phase 1- Mombasa to Nairobi; Phase
2 - Nairobi to Malaba and Kisumu).

4.13 EVIDENCE BY ENG. ABDIRIZAK ALI, FORMER PERMANENT
SECRETARY, MINISTRY OF TRAN SP.ORI

Eng. Abdirizak Ali, the former Permanent Secretary (PS), Ministry of Transport

(MoT) appeared before the Committee on 12% February, 2014 to adduce

evidence on the Mombasa — Nairobi Standard Gauge Railway. He informed the

Committee that:- |

4.13.1 There was no Cabinet approval for the project during his tenure as a
Permanent Secretary. This might have been done after he hadA left the
Ministry.

4.13.2 The Memordndum of Understanding on the feasibility study was

... presented to. his. office for_consideration_and endorsement. On review of

the MOU they observed that the MOU should remain as a gentleman’s
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agreement between the two parties with no contractual obligations fo the
Government and that the study must be ban_ka’ble' and the Government
must draw the terms of reference for the study and be able to supervise‘ and
approve it.

4.13.3 There were no discussions on the design and construction of SGR since
the consultations only focused on the.terms of reference, content and.
(juality of the study, bankability of the study and that there was no
obligation arising on the part of the Government due to the MOU.

4.13.4 He is not aware that CRBC did the feasibility study, preliminary design,

costing and sourcing for funds and later awarded contlact to construct the

railway.

- Committee’s Observations

4.13.5 The Committee observed that:-

(1) The MOU signed between MoT and CRBC was an understandmg between .-
the two parties with no contractual obligations to the Government,

(i) Consultations between MoT and CRBC on the feasibility study focused on

the terms of reference, conteﬁt, quality and bankabﬂity of the study and not
the design or construction of the Standard Gauge Railway:

- 4.14 EVIDENCE BY REGISTRAR GENERAL

Mrs. Bernice Gachehu, the Regis\trar General appeared before the Committee on
13™ February and 12™ March, 2014 to give evidence on the legal status and

registration of China Road and Bridge Corporation. She informed the Committee
that:- |
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4.14.1 China Road and Bridge Corporation was mitially registered as China

Road and Bridge Engineering Company under part 10 of the Companies

Act (Cap 486) on 28™ Decembcr, 1984 under registration number F66/84.

Part 10 of the Companies Act, provides for registration of Companies

mcorporated outside Kenya. Section 633 (1) states that “once a foreign

' Cofnpany establishes a place of business within Kenya, it should within 3 0 days bf

their establishment deliver to the Registrar of Companies, a certified copy of its

charter and or memorandum and Articles, a list of its Directors and Secretaries, the

names and postal address of persons authorized to accept service of process on behalf

of the company and the full address of the registered or principal office of the
company.”

4.14.2. On 24" December, 1984 the following documents were supplied to the

-Registrar of Companies in compliance with section 366 of the Companies

Act.

a) Form 236, dated 20" December 1984, which shows the list of
documents that were delivered to the Registrar for registration of the

Company.

b) Form 237 dated 20" December 1984 ‘Which shows the list and

particulars of the Directors and Secretary of the Company.

c) F orm 238 dated 20" Decémber 1984, which shows names and
address of persons resident in Kenya authorized to accept service on

“behalf of the Company.

d) Form 250 dated 20® December 1984, which shows the situation of

the registered or principal office of the Company in China.
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e) A notarized Business Certification and Statute of the Company and

their translation in English.

4.14.3 Having satisfied the requirements of section 366, the Company was issued

with a Certificate of Compliance dated 28™ December, 1984 as per section

367 of the Companies Act (Annex17).

4.14.4 There is a local registered Company under the Name China Road and
Bridge Corporation Kenya Limited which was registered on 23"
December, 2008 under Registration No. C.166624 with its Directors being
Mr. Peter Maingi Gatere and Mr. Leonafd Mwangi Ndungu. The

registered office is .R NO.209/1184/11, Mpaka Road, Westlands (Annex
18).

4.14.5 This name was inadvertently issu.ed to this Company because when they
sought registraﬂon on 23" December, 2008 there was in existence anothér
Company under the name China Road and Bridge Corporation F66/84
on 9™ September, 1996 through a change of name from China Roads and |
Bridges Engineering Company. China Road and Bridge Corporation
Kenya Limited has since been directed to change its name in accordance

with section 20-(2) (a) of the Companies Act.

Committee’s Observations

4.14.6 The Committee observed that:-
(i)  The nature of work and the undertaking by China Road & Bridge

Corporation Kenya Limited is not known. Its Memorandum and Articles

of Association are missing in the registry at the Registrar of Companies.
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(i)  For the last 30 years that CRBC (K) ,which is a Chinese firm, has been in
Kenya, it has never filed its audited accounts with the Registrar as required
in the Companies Act.

(1)) The CRBC Kenya Limited has also never filed its returns with the

| Registrar’s office, in contravention of the Companys’ Act, Cap 486, Laws
of Kenya.

- (iv)  The Kenyan company, CRBC Kenya Limited, issued with a certificate on
December 23, 2008 was ch"supu inadvertendy since CRBC China was

already in existence at the time.

4.15 EVIDENCE BY HON. AMOS KIMUNYA. FORMER MINISTER
FOR TRANSPORT

Hon. Amos Kimunya, former Minister for Transport, appeared before the

Committee on 17" February, 2014 to adduce evidence on the procurement and
financing of the Mombasa - Nairobi Standard Gauge Railway (SGR) He

mmformed the Commﬂtee that:-

4.15.1 The SGR project had been discussed severally since 2003. It is an integral
part of Vision 2030 as an enabler of trade and movement, Regionally it is a
core component of the modernization of the Northern Corridor (Mombasa
to Democratic Republic of Congo). Officially, it was launched in State
House, Nairobi in October 2008, in a joint communiqué by President
Mwai Kibaki and President Yoweri Museveni of Uganda. This was
followed by bﬂateral discussions between Kenya and Uganda which

culminated in a bilateral agreement documenting the mnecessary
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sigried. Rwanda has since joined this agreement thus converting it irto a -

Tri-partite agreement.

4.15.2 Kenya Railways Corporation (KRC) is a State Corporation set up 'undef
an Act of Parli,amént, and is a designated procurement entity as per the
Public Procurement and Disposal Act, 2005. In the past, Ministries have
been restrained from, and even reprimanded by Parliament and the Public
Procurement Oversight Authority (PPOA) on involvement in procurement
matters of State Corporations. The Government of Kenya (GoK) was

represented in the KRC Board by the PS—Treasury, PS-Transport and the
Attorney General.

4.15.3 Negotiations on the financing of Government projects are the mandate of
the National Treasury. Due diligence review was conducted in
October/November, 2012 by a high level GoK/KRC team. The Embassy

of China in Kenya also expressed its support for China Road and Bridge
Corporation (CRBC). |

4.15.4 A Memorandum of Understandmg (MOU) was signed between the GoK
and CRBC in August, 2009 wherein the CRBC offcred to cany out the
feasibility study and prehmmary designs o_f the Mombasa — Nairobi
section at no cost to the Government of Kenya, provided that the report
could only be used by GoK/KRC and CRBC. The féasibility study was
also subject to KRC review and approval. ThlS 1s a standard requirement

for Chinese funded projects, to establish the feasibility themselves before

involving thelr Treasury and Banks,
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4.15.5 The first Draft report of the feasibility study was forwarded to his office as
the then Minster for Transport in 2011 by CRBC when they visited the
Ministry as part of an official delegation accompanying the Chinese Vice

Minister of Transport.

4.15.6 The cost of the railway 1s high due to the gradient considering that the
terrain from Mombasa is varied rising from sea level to flat terrain and
high altitude. The railway was changed to diesel driven due to challenges

of power but in future the trains could be converted to be electric driven.

4.15.7 The Stahdard Gauge Railway was conceived to ease cargo transport
congéstion. The railway will open up the East African region and tap into
the transport market extending mnto eastern DRC and South Sudan. In the
meantime the cost is high but in the long run the project will be

worthwhile.

4.15.8 He stopped tendering for a feasibility study by KRC because there was
already a feasibility study underway by CRBC at no cost to the
Government. He stopped the parallel study to safe monéy that was to be
used 1n procuring the feasibility sfudy by KRC.

- Committee’s Observations

4.15.9  The Committee observed that:-
(1)  The Hon. Amos Kimunya issued a directive through the Permanent
Secretary for the cancellation of an independent feasibility study that was

to be.commissioned by Kenya Railways Corporation_;
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(if) There was interference by the Ministry of Transport on the procurement
: process of the Standard Gauge Railway. The procuring entity was sidelined

to the periphery during the procurement of CRBC to ‘undertake the
feasibility study and preliminary designs.

(i) The conduct of Hon. Amos Kimunya was contemptuous of Parliament
and his demeanor and conduct was condescending. He blatantly refused to
give information and énswer questions raised by Members during the
meeting in contravention of Article 35(1) (b) read together with Article 125
of: the Constitution, section 23 of the National Assembly (Powers and
Privileges) Act, Cap 6 Laws of Kenya and Standing Order 191.

4.16 EVIDENCE BY DR. CYRUS NJIRU, FORMER PERMANENT
SECRETARY MINISTRY OF TRANSPORT

Dr. Cyrus Njiru, former Permanent Secretary, Ministry of 'Transport appeared
before the Committee on 27" February, 2014 to give evidence on the

procurement and financing of the Mombasa — Nairobi Standard Gauge Railway."

He informed the Committee that:-

4‘.16.1 The Ministry of Transport had signed an MOU with CRBC for a
feasibility study and preliminary deéign of the Standard Gauge Railway.
CRBC was to undertake the feasibility study at no cost to the
Government. The MOU ought to have been interrogated. further.

4.16.2 There are certain projects that can be undertaken by the contractor who
did the feasibility study, design and costing. This is, however, an

| -uncohventional method of infrastructure development and is nomiélly
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done for huge projects where funding is a challenge and where the
contractor can source for funding. Many countries were approached by the
Govermnment to fund the project but declined except China.

4.16.3 The prompt implementation of the project will be beneficial to Kenya and
the region. There should however be professional supervision of the
implementation of the project.

- 4.16.4 Kenya Railways Corporation had initiated a process for procuring an
indepeudent f’easibiiity study. During this period there was a discussion
within Government that a parallel study should not be comrnissioned. As
a result he was directed by the Minister, Hon. Kimunya, to terminate the
procurement process of a parallel feasibility study.

4.16.5 Kenya Railways‘raised issues on the feasibility study and a simulation
and sensitivity analysis was done.

4.16.6 Kenya Raﬂways Corporation was involved in the vetting and review of
the feasibility study as well as the preliminary design done by China Road
and Bridge Corporation for the project. |

Committee’s Observations

4.16.7 The Committee observed that:-
(i)  The MOU signed by the Ministry of Transport implied that CRBC was to
execute the project through a clause that previded that the feasibility study
was only to be used by MoT, KRC and CRBC.

(i) The Ministry of Transport terminated the procurement of an independent

consultant by Kenya Raﬂways who-was to undertake a feasibility study.

of the pIOJect aﬁd therefore value for money
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(iii) There is need to separate the cost of the railway line from the locomotives

and other services.

4.17 EVIDENCE BY THE NATIONAL LAND COMMISSION

Mr. Muhammad Swazuri, Chairman, National Land Commission appeated
before the Committee on 13® March, 2014-to adduce evidence on the land

acquisition for the Standard Gauge Railway. He informed the Committee that:-

4 17.1 The Commission received a request from Kenya Railways Cor_poratlon to

acquire land for the Standard Gauge Railway on 19® August 201 3

4.17.2 The land acqu131t1on and compensatlon sub- Commlttee of the National
[.and Commission held meetings with Kenya Railways to explain

‘prehmmary details since there were no details to allow the Commission

undertakes the acquisition.

4173 Kenya Raﬂwayé Corporation has so far submitted information for .the first
56 km that extends from part of Mavumbo and South Samburu Group
Ranches in Taita Taveta County, the Kenya Wildlife Tsavo Fast and
Tsavo West Parks in Taita Tavetd County to Kathekani in makueni

County. The Corporation is yet to avail information for the next 220 km

stretch for verification and validation.

4.17.4 The National Land Commission subsequently gazetted the notice of
| intention to acquire on 7% February; 2014 (Annex I 9). The Commission is
awaiting Kénya Railways to facilitate it to issue gazette notices, of
intention to acquire land, to respective land owners as legally provided for.
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4.17.5 The Commission is already receiving inquiries from the public about the
corridor of the Standard Gauge Railway. Details are yet to be submitted

by Kenya Railways Corporation.

4.17.6 The National Land Commission will undertake due process as legally
provided by law on compulsory acquisition.

Committee’s Observations

4.17.7 The Committee observed that:- »

(1) The National ILand Commission, following consultations with Kenya

| Railways Corporation gazetted the notice of intention to compulsorily
acquire land for the Standard Gauge Railway.

(i)  The National Land Commission will undertake due process as legally
provided by law on compulsory acquisition and compensate affected land

owners in line with Article 40 (3) of the Constitution.
4.18 OTHER WITNESSES

(a) ‘China Road and Bridge Corporation Limited
4.18.1 The Committee on diverse dates invited the General Manager, China
Road and Bridge Corporation to appear before it to adduce evidence on
the procurement and financing of the Standard Gauge Railway (Annex

20). | |
4.18.2 The firm did not honour the Commmee S 1nv1tat10n and sumfnons issued
in contravention of Article 125 of the Constltutlon section 14 and 23 of

the N at1ona1 Assembly (Powers and anﬂeges) Act Cap 6 Laws of Kenya

and Standmg Order 191.
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4.18.3 The Ministry of Foreign Affairs after receiving a note verbale from the

| Embassy of the People’s Republic of China (Annex 20) wrote to the
Committee indicating that CRBC is a state owned Corporation and should
not therefore be summoned by the Committee. The Ministry of Foreign
affairs cautioned the Committee that summoning CRBC would have
‘serious and irrevocable negative consequences to Kenya’s national -
mterests and relations with china’ (Annex 21).

4.18.4 The Committee observed that CRBC is a state owned Corporation
specially created to undertake commercial activities and therefore can sue
and be .sued. The Corporation therefore being a commercial entity should
not enjoy the same immunity that is* accorded to a d1plomatlc
Mission/T Embassy.

2.5.1 China Road and Bridge Corporation International was fofmally established
in China and entered Ith_e international project contracting market in the
year 1979. | _

2.9.2 CRBC International became a wholly-owned subsidiary of C_hina
Communications Construction Company Limited (CCCC) after a major
corporate restfucturing n 2005.

2.5.3 On December 18", 2005, China Harbour Engineering (Group) Company
elnd Chiha Road & Bridge Corporation (CRBC) were merged by
consolidation to form a new company, China’ Communications
Construction Group (CCCG) a central enterprise supervised by State-
owned Assets Supervision and Admm1stratlon Commission of the State
Council of China. |

4.18.5 On October 8% 2006, with the approval from the State Council, CCCG

was:  reorganized and reformed and it initiated and founded China

Communications Construction Company Limited :
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4L18.6~ The World Bank Group on July 29‘}1; 2011 announced the debarment of
China Communications Construction Company (CCCC) Limited, and all
its subsidiaries, for fraudulent practices under Phase 1 of the Philippines
National Roads Improvement -and Management Project. Under the
sanction, CCCC 1s 1neligible to engage in any road and bridge projects
financed by the World Bank Group until J anuafy 12, 2017. |

4.18.7 China Road and Bridge Corporation (CRBC) was, along with six other
firms and one individual, debarred by the World Bank for eight years,
beginning January 12, 2009, following an investigation of the National -
Roads Improvement and _Manégement Project in Philippines by the World
Bank Group.

(b)  China Road and Bridge Corporation Kenya Limited

4.18.8 China Road and Bridge Cbmpany Kenya Limited which was registered

| locally in Kenya on 23rd December, 2008 under Registiation No.
C.166624 with its Directors being Mr. Peter Maingi Gatere and Mr.
Leonard Mwangi Ndungu. The registered office is LR INO.209/1184/11,
Mpaka Road, Westlands | | |

4.18.9 The Committee invited thé Company through their Directors on record to
appear before the Committee to adduce evidence before it (Annex 22). The
said directors failed to appear before the Co_mmittee as invited in
contravention-qf section 14 and 21 of the National Assembly (Powers
and Privileges) Act, Cap 6 Laws bf Kenya. |

4.18.10 The registered Directors of the Compaﬁy a Mr. Peter Maingi Gatere and

- Mr. Leonard Mwangi Ndungu did not respond. to_the invitations of the_
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5.0

COMMITTEE’S GENERAL OBSERVATIONS

(d) Memorandum of Understanding

5. 1 A Memorandum of Understandmg (MOU) was signed between the GoK

and CRBC in August, 2009 wherein CRBC offered to carry out the
feasibility study and preliminary designs of the Mombasa — Nairobi
section at no cost to the Goverr]rnent of Kenya, provided that the report
could only be used by GoK/KRC and. CRBC. The feasibility study was
also subject to KRC review and approval. This 1s a standard requiremerrt

for Chinese funded projects, to establish the feasibﬂify themselves before

involving their Treasury and Banks.

5.2 The Natronal Treasury of Kenya and Exim Bank of China signed an MOU

()
5.3

5.4

55

on financing of the Standard Gauge Railway. The MOU is not legally
binding to both the Government of Kenya and EXIM Bank of China and

only serves as an instrument for further discussions on the terms of the

loans and the loan agreements.

Justification for the Project

The Standard Gauge Railway was conceived to make use of standard

~equipment such as locomotives and roﬂmg stock, ease cargo transport,

congestion and relieve the Kenyan roads from damage by heavy axle load
vehicles. _

In the long run it is cheaper to operate the Standard Gauge Railway as
opposed to the one meter gauge railway line, source for equipment and
ensure faster movement of freight and passengers.

The railway will open up the East Afrrcan region and tap into the transport

market extending mto eastern DRC and _So_uth Sudan. The project is
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economically viable in the long run and Kenya stands to gain economically
and socially through the development of the Standard Gauge Railway.

() Approval for the project |

5.6 Kenya, Uganda and Rwanda signed a Tri-partite agreement on August
2013 for the development of a Standard Gauge Railway in the three
countries so as to ensure seamless railway operations. Each country will
develop the railway network within its bofders.

1The project was approved by the Cabinet in 2012 and the Government to

S

Government financing arrangement has been endorsed by the Government
of Kenya and the Government of the People’s Republic of China.

58 ‘The Attorney General approved the two commercial contracts between
CRBC and KRC for civil works and for the supply and installation of
facilities, locomotives and rolling stock. The Contract would however not
come into force until a financier was identified and funding commitment
made. |

(d) Tendering

5.9 Kenya Railways Corporation had initiaﬂy used a wrong procurement
method,, direct procurement, but this was corrected with its termination
and substitution with the Government to Government transaction.

(e) Debts Sustainability Analysis

5.10 The National Treasury has undertaken a debt sustainability analysis and to

- ensure that the SGR Ioan does not compromise the debt policy parameters

spelt out in the debt sustainabﬂity strategy paper and is sustainable. The

results of the debt sustainability analysis are pres'ented below:

~ Public debt sustailiabﬂity analysis




_ (Threshold)

PV of Public Sector debt | |
To GDP ratio (56) without 387 38.1 38.3 38.7

SGR

PV of Public Sector debt
To GDP ratio (56) with 39.5 41.1 42.5 43.8

SGR.
5.11

3. 12

()
5.13

5.14
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38.6

43.8

A safeguard mechanism to assure business for the SGR will also be put in

place through execution of “take or pay”’ agreement between , Kenya

Railways and the Kenya Ports Authority.

In addition, in the unlikely event that the revenues from railway operations

are inadequate for one reason or another, the proceeds from the Railway

Development Fund will be used to repay the loan.

Cost and Financing of the Project

The Cabinet Secretary for Transport and Tnfrastructure gave the total '
estimated cost of the project to be USD 3.804 billion and ¢xtema1 financing
for the project identified so far is USD 3.233 billion from the Government -
of the People’s Republic of China covering 85% of the funding while the
remaining 15% will be funding from the Government of Kenya

The Cabinet Secretary, National Treasury provided the Committee with

cost estimates of the projects as follows:

and
procurement of facilities and locomotives on EPC arrangement at cost

of US$ 3.8 billion (Kshs. 327 billion)

(iv)  Construction of railways infrastructure (civ'ﬂ works)
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(v) Construction of railways infrastructure (civil works); procurement of
facilities and locomotives; compulsory land acquisition; Embakasi ICD
cxpansion; and project supervision a total of Kshs. 349 .4 billion.

(vi) Construction of railways infrastructure (cwvil works); procurement of
facilities and Iocomotﬁzes; compulsory land acquisition; Embakasi ICD

| expansion; and project supervision; cost of insurahc.c premium and

interests at a total cost of Kshs. 447 billion. This excludes other
Important costs such as cost of resettlement, demolition cost and
relevant expenses; VAT, Duty and relevant tax; and other statutory
expenses.

) Design, Review, Construction and supervision

5.15 The Government has put in place measures to safe guard the project

| through an independent review and supervision consultant who -will
oversee the construction and édherence to specification and guarantee

qualify works. ,

5.16  Commercial viability of the Mombasa-Nairobi Standard Ga_uge Railway
(Phase 1) is depcndcht upon the implementation of Phase I of the project
(Nairobi — Malaba/Kisumu) and concurrent development of the Standard
Gauge Railway by Partner States (Uganda and Rwanda) who signed the
Tri-partite Agreement.

(k) Conduct df witnesses

5.17 The conduct particularly of Hon. Amos Kimunya was contemptuous of
Parliament and his demeanor and conduct was condescending. He
blatantly refused to give information and answer questions raised by

Members during the meeting in contravention of Article 35(1)(b) read

L _‘__;:_;E@S%Eh@?@béﬁieﬁxlZée?_ff—_fl??;:'Qlﬂ%ti;tﬂ_@%?as_eCtiQQ-‘—’;?z@f.szﬁh%&@ti@ﬂé&»_-;».f e
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Assémbly (Powefs and Privileges) Abt, Cap 6, Laws of Kenya and
Standing Order 191.

518 The conduct and demeanor of Mr. Chirau Ali Mwakwere was
condescending. He alleged that the information sought was not i his
POSSESSION. | ‘

5.19 The Committee on diverse dates invited the General Manager, China Road
and Bridge Corporation, a state owned Corporation of the People’s
Republic of China to appear before it to adduce evidence on the
procurement and financing of the Standard Gauge Railway but the Firm
failed to honour the Committee’s invitation and summons and instead the
Ministry of Foreign Affairs after receiving a note verbale from the Embassy
of the People’s Republic of China Wrote to the Committee indicating that
CRBC is a state owned Corporation and should hbt therefore b.e
summoned by the Committee. The Ministry of Foreign affairs cautioned
the Committee that summoning CRBC would have ‘serious and
irrevocable negative consequences (O Kenya’s- national interests and
relations with China’. (Annex 20) This 1s in contravention of Article 125 of
the Constitution, section 14 and 23 of the National Assembly (Powers 'a;nd‘: .
Privileges) Act, Cap 6 Laws of Kenya and Standing Order 191.

520 The Committee observed that CRBC is a state owned Corporation

 specially created to undertake commercial activities and therefore can sue
and be sued. The Corporation therefore being a commercial entity should
not enjoy the same immunity that is accorded to a diplomatic
Mission/ Emb‘assy. - |

5.21 China Road and Bridge CorporationKenya Limited, a'company registered

 in Kenya under Registration No. C.166624 with its Directors being Mr.

Peter Maingi Gatere and Mr. Leonard Mwangi Ndungu and registered
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5.22

)

office located at LRNO.209/1184/11, Mpaka Ro-ad, Westlands was also
mvited by the committee to adduce evidence on the matter but failed to
honour the Committee’s invitations in contravention of Article 125 of the
Constitution, section 14 and 23 of the National Assembly (Powers and

Privileges) Act, Cap 6 Laws of Kenya and S_tandi_ng Order 191.

There has been a tendency on the part of the government officials to
COMITISSIoH projects without budgetary provisions/finances and adherence
to Public Procurement laws. The project was commissioned without the
procuring entity assuring itself of budget or source of finances thus begging
the question what would happen if the financing agreement is not signed
or the expected source of financing fails to materialize? This tendency of
commissioning projects without budget or assurance of source of financing
has led to failure to adhere to procurement laws, lack of transparency and

accountability in the implementation of such projects..

RECOMMENDATIONS OF THE COMMITTEE

Based on the evidence adduced and written submissions, the Committee

- recommends that:-

6.1

The development of the Standard Gauge Railway project from Mombasa
to Nairobi should proceed on condition that the Government fulfils the
folle_wing recommendations:-
(a) Fastracks the feasibility study, prelimin.ary designs and costing for
Phase IT covering Nairobi- Malaba with a branch line to Kisumu in

line with the tri-partite agreement;

the Standard Gauoe Raﬂway once the financing agreement for Phase
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- I is concluded, taking into account the provisions of Article 227 of”
the Constitution and the provisions of part IV of the Public
Procurement and Disposal Act, 2005;

(c) Government initiates sourcing of funding from development paﬁnefs
and put measures in place for prudent management of RDF for the
commencement of Phase I covering Mombasa to Nairobi.

(d) Urgently initiate the procurement of an independent consultant to
facilitate design review, oversee construction and ensure

specifications and quality is guaranteed through a transparent, fair
and competitive tender in line with Article 227 of the Constitution,
the Public Procurement and Disposal Act, 2005 -and with the
approval of the Attorney General.

6.2 KRC ensures that all the pertinent issues that were raised in the feasibility
and preliminary study report regarding design concept single or dual track;
building Standards;‘ travelling speed aﬁd train operation; motive power;
rolling stock speciﬁcaﬁons; and maintenance of facilities be reviewed by
an independent consultant to make sure the main goals of the project are
ach1eved in line with Vision 2030. }

6.3 KRC dnd Ministry of Transport and Infrastructure ought to ensure that the
project addresses the connectivity to Mombasa Island, Kilindini Port,
within Nairobi and to other areas of economic interests such as the
proposed Konza Techno City. If the connectivity and routing is not fully
addressed it will cause major operational_ problems and litigation
challenges particularly at the port of Mombasa and Nairobi where the

already existing meter gauge railway line is being operated by Rift Valley
Railways (RVR). ' .
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6.4 The Cabinet Secretary Natioraal-Treasury and the Cabinet Secretary in
charge of Transport and Infrastructure should spearhead the formation of
an inter-ministerial technical and implementation team to manage the
project and to review cost and benefit analysis of expansion of important
infrastructure such as bridges, tunnels and via duct to allow for future

' expansioﬁ of a single to double track vis-avis the cost of construction of a

double track line in the first phasé.

(@)
N

“he Govermment adopts Public Private Partnership arrangement 1n the
operation of train services. To this end, the Government should reconsider
spending more money on the c'onstruction/ development of infrastructure
and less on the locomotives and wagons which can be sourced by the
private sector. |

6.6 The Standard Gauge Railway phase I project addresses opérational
challenges associated with use of sihgle line track for both freight and
passenger services which require different speeds and safety standards with
emphasis to KRC’s initial goals of this project.

6.7 The Ministry of Transport and Infrastructure and KRC should put in place
measures to ensure capacity development including technology transfers
and capacity building of Kenyans in areas such as design, construction,
maintenance, operation and managerﬁent of the Standard Gauge Railway.

6.8 The National Treasury should finalize the negotiations on the ﬁnancmg
agreement to pave way for the implementation of Phase I of the Iaroject
covering Mombasa to Nairobi. _ _

- 6.9 The Cabinet Secretary for Transport and Infrastructare and the Cabinet

Secretary for the National Treasury should constitute an infe’r-mmis'terial

pr0Ject from Mombasa to N a1rob1 and anlement the Standard Gauge
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Railway project. This cost estimate should include critical cost
components such as cost of land acquisition; demolition cost and relevant
expenses; Value Added Taxes; Duty and relevant tax; 'ﬁnancing, loan
iﬁterest and relevant expense; and other statutory expenses.

6.10 Kenya Railways Corporation hastens the commencement of the process of
procurement of an independent consultant to facilitate design review,
oversee construction and ensure specifications and- quality is guaranteed
through an open, transparent, fair and competitive tender in line with
Article 227 of the Constitution, the Public.Procurement and Disposal Act,
2005 and with the approval of the Attorney General. N

6.11 The Government of Kenya should liaise closely with the Government of
Uganda in line with the provisions of the tri-partite agreement for the
development of Phase I of the Kenya section of the Standard Gauge
Railway to énsure a seamless rallway network Between the two.countries.

6.12 The Registrar General deregisters China Road énd Bridge Company Kenya
Limited, a Kenyan firm with the same name as the State owned Chinese
company that the office of the Registrar had allegedly registered
inadv_cftently. | | |

6.13 The Criminal Investigation Department investigates the missing file of

| China Road and Bridge Company Kenya Limited, its activiﬁes and
operations and the circumstances under which the Registrar of Companies
registered two companies with the same name. Appropriate action should
be taken on those found culpable.

6.14 The Government and all procurement entities must at all times ensure that
Article 227 of the Constitution and the provisAions bf Public Procurement

. and Disposal Act, 2005 are observed to the letter i.e. public agencies
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should at all time implement procurement methods that are fair, equitable,
transparent, competitive and cost-effective.

6.15 The “Take or Pay” proposal between KRC and KPA should be reviewed
by the Government to plan for intermodal transportation that treat road
transport as compleinental*y and not a competitor to rail transport.

6.16 The present governance structure and management of the Railway
Development Fund (RDF) does not allow for transparency and
accountabiity. To strengthen the structure and management of the Fund,
a proper legal framework should be prepared by the Cabinet Secretary and
submitted to Parliament within two months for approval and enactment.

6.17 The Government should fast track the mobilization of domestic resources

 for the development of the Standard Gauge Railway projects in the
Country through the Railway Development Fund rather than relying on
borrowed Funds which puts pressure on the Country’s Debt Sustainability.

6.18 The Government should ensure that all its development programmes are
coordinated and budgeted properly by all Government Ministries and
agencies to avoid situations under which Government Ministries/ agencies
give conflicting information on the same subject matter.

6.19 The financing agreement should explicitly state the financing by the EXTM
Bank of China will cover costs for the railway line, civil works
construction, acquisition of rolling stock | and locomotives. Other
peripheral costs such as land acquisition etc will be financed by the Kenya
Government in the 15% contribution.

6.20 The former Minister for Transport, Hon. Amos Kimunya be prosecuted by

the Director -of Public Prosecution for contravening Article 125 read

-together with. Article. 35-(1).(b).of the Constitution, the_provisions-of the- .. .-

National Assembly (Powers and Privileges) Act, Cap 6 Laws of Kenya
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and the Standing Order No.191 and for contempt of the Committee an.d
failing to answer to issues raised by the Committee. |
6.21 The Public Procurement Oversight Authority should be more pro-active
and vigilant in its oversight role over public procurement and advice
ministries and Government agencies on the best procurement procedures.
6.22 Government officials should desist from commissioning projects before
financing and or budgetary provision have been secured and proper
procurement provisions followed so as to ensure transparency .and
accountability in projects implementation and adherence to the rule of
law. _
- 6.23 The Tripartite Agreement should be availed and subjected to scrutiny by
the Attornejr General to ensure -compliance with Kenyan Laws and
ratification as required by Article 2(6) read together with the Treaty
Making and Ratification Act (No 45 of 2012), of the Constitution and the

treaties and ratification law.

7.0 CONCLUSION AND WAY FORWARD

7.1 The Standard Gauge Railway isj a kéy flagship project under Vision 2030
and is critical for the economic dev‘e_lc_)pmeﬁt of Kenya and the wider East -
Africa region. The project should therefore proceed taking into
consideration the observations and recommendations by the Committee
and review of the project to ensure value for money since as of now there

are no contractual/financing obligations on the part of the Government

until a financing agreement is signed

7.2 From the evidence adduced by the Auditor General, Attorney General,

Cabinet Secretary to the National Treasury and the Cabinet Secretary for
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Transport and Infrastructure, the project has so far been procured within

- the law and that the Government would not incur any losses since the

78
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- 7.5

7.6

7.7

financing agreement has not been signed.

- The Government should cdinpetitively procure an independent

supervision consultant so as to assure cost effectiveness, adherence to

specification, quality guarantee and value for moneys.

— L q
lha PP B 4

o T4 Faetpaplyr Plhacs TT AL tha asmniont de meds Somrm Al
ine Government should fastrack Plhiase 11 of the project to achieve the

maximum viable economic potential in the region.

The Public Procurement and Oversight Authority reviews the Public
Procurement and Disposal Act, 2005 to align it with the Constitution and
the evolving procurement processes more particularly sections 3,9,23 and

137 of the Public Procurement and Disposal Act, 2005.

A proper legal framework should be prepared by the Cabinet Secretary and
submitted to Parliament within two months for approval and enactment so
as to strengthen the structure and management of the RDF and ensure

transparency.

‘There has been a tendency on the part of the government officials to

commission projects without budgetary provisions/finances and adherence
to Public Procurement laws. This should cease with immediate effect so as.

to assure transparency, accountdbility and adherence to the rule of law.
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10. Hon. Eng. John Kiragu, M.P.

11. Hon. Beatrice Nyaga, M.P.
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2. Hon. Samuel Moroto, MP
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4. Mr. Nicholas Emejen ~ ~  Principal Clerk Assistant I
5. Mr. Abdullahi Aden - First Clerk Assistant
6. Mr. Joash Kosiba - Fiscal Analyst

MINUTE NO. 01/2014 - STANDARD GAUGE RAILWAY LINE

The Chairperson informed the Committee that:-

(1) The Committee is inquiring in to the procurement, agreement and financing of the
Standard Gauge Railway tender from Mombasa to Malaba.

(i) The Speaker of the National Assemblyly has given the Committee the go ahead to
probe in to the matter surrounding the Standard Gauge Railway tender from Mombasa
to Malaba o '

(iii) Article 125 (1) of the Constitution empowers Parliament to summon any person fo
appear before it for the purpose of giving évidence.

MINUTE -NO. 02/2014 EVIDENCE BY HON. ALFRED KETER, MP-ON THE -
STANDARD GAUGE RAILWAY

The Hon. Alfred Keter, MP, Menﬁber of Parliament for Nandi Hills, thanked  the
Committee for according him the opportunity to appear before it and share information
relating to the Standard Gauge Railway. Hon. Keter, MP informed the Commiittee that:-

(1) The country needs an efficient railway system to ease transport congestion and cost of
transportation. The procuremént, agreement and finaricing of the Standard Gauge
Railway tender from Mombasa to Malaba is fraught with irregularities and in
contravention of Article 227 of the Constitution, the provision of the Public
Procurement and Disposal Act, 2005 and lacked due diligence.

(i) In April 15" and September 9", 2008 China Road and Bridge Corporation (CRBC)
wrote as a private investor to the then Transport Minister Hon. Chirau Ali Makwere
and also to the then former Prime Minister Hon. Raila Odinga respectively seeking to
mvest in the transport sector and more specifically in the construction of an electric
railway System in Kenya. China Road and Bridge Corporation (CRBC) engaged the
Government as a private entity and entered into a contract with Kenya Railways
Corporation in its private capacity and theréfore the contract/procurement was never a
Government to Government procurement as alluded to by Government officials.

(i11) On August 12, 2009 the then Ministry of Transport and China-Road and Bridge.
Corporation Kenya signed an MOU which provided that all facets of the Standard
Gauge Railway pfojec_t will be undertaken in accordance with the Laws of Kenya. The
MOU also ga\}(e_ financing options for project. '




(iv) On 4™ January, 2010 wrote to the Government of China requestihg a concessional loan

for the construction of a new Standard Gauge Railway at accost of US § 2.5 Billion.

(v) InJanuary 2012 CBRC presented a report on the feasibility study recommending that
the SGR be changed from an electric engine to a diesel engine. The cost of the SGR is
estimated at US § 3.4 — 3.8 billion.

(vi) CRBC undertook the feasibility study, design and preparation of bill of quantities for

 the project and was later awarded the contract based on the feasibility study and costing
that it had done. This is clearly a case of conflict of interest. The Government ought to
have appointed an independent firm to undertake the feasibility study and costing of the
project so as to get value for money in the project as well as due diligence.

(vii) The Office of the Attorney General (AG) had advised Kénya Railways Corporation to

followed when the former sought the AG’s comments and approval on the commercial
contract. ' '

(viii) The funding of the project is not a grant to Kenya but rather a loan that the people of
Kenya are going to pay. Already Kenyans are being taxed (Railway Levy) to repay the
loan even before the project commences. '

(ix) A similar project is being undertaken in Ethiopia but at a lower cost yet the Ethiopian
railway is a duo line railway. Open tendering should have been allowed for Kenyans to
get value for money and the different components of the system (railway line,
locomotives and spares) should have been awarded to different contractors and not to

_ one contractor to mitigate risk of failure and allow fair competition..

(x) The leadership Wés misled into commissioning a project that is fraught with
irregularities. Due diligence ought to have been undertaken before commissioning the

project.

The Hon. Alfred Keter, MP requested the Committee to grant him an opportunity to appear -
before the Committee again to shed more light on the matter.

MINUTE. NO. 03/2014 - CONSIDERATION OF COMMITTEE PROGRAM OF‘
~ ACTIVITIES FOR _THE PERIOD JANUARY -
FEBRUARY, 2014 '

_ensure that the requirements of the Public Procurement and Disposal Act, 2005 are



(1) The Committee considered its ‘program of activities for the period January to Februaly,
2014 and adopted it. '

(i1) The Committee resolved that:-

(a) The Hon. Alfred Keter, MP be 1nv1ted to appear before the Committee on Monday
20™ January, 2014 at 8.30 am. :

(b) The issues surrounding the procurement of the NSSF Tassia housing project be
examined in detail. The Secretary General COTU, Managing Trustee , NSSF and
the Cabinet Secretary Labour, Social Security and Services be invited on 21%, 22™
and 23 January, 2014 respectively on the above issue. -

(¢) Pursuant to Standing Order 86 no Member should refer to the issue of the Standard
Gauge Railway outside the Committee proceedmos until the Committee produces

1(s TE€pOTE.

MINUTE NO. 04 /2013 - ADJOURNMENT o L

There being no other business, the Chairperson adjourned the meeting at Fifty Minutes past
Four O’clock ‘

Signcd':v(/.,/..l. .

(Chairperson)
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4. Mr. Abdullahi Aden - First Clerk Assistant
5. Mr. Joash Kosiba - Fiscal Analyst

MINUTE NO. 05/2014: EVIDENCE BY THE PUBLIC PROCUREMENT
| OVERSIGHT AUTHORITY ON THE STANDARD
GAUGE RAILWAY

The Director General of the Public Procurement Oversight Authority (PPOA), Mr. Maurice
Juma, appeared before the Committee to adduce evidence on the procurement process for
the construction of the Standard Gauge Raﬂway He informed the Committee that

(i) Kenya Railways Corporation (KRC) on Octobcr 2™ 2012 reported to the Public
Procurement Oversight Authority Pursuant to regulation 62 (3) of Public Procurement
and Disposal Regulations, 2006. The Procuring entity reported that it had engaged
China Road and Bridge Corporation thr'ough a direct procurement at a cost of US'§
1,146,791,008.75. According to KRC, the use of direct procurement was premised on

" section 74 (2) (b) of the procurement law and the fact that there was an MOU.” "~ ~

(ii) The then Ministry of Transport had signed an MOU with China Road and Bridge
Corporation (CRBC) for a feasibility study with the option of cons1der1ng the
construction.

(iii) Upon completion of the feasibility study and review by Kenya Railways Corporation
(KRC), CRBC was-awarded a tender in July 2012 and communicated to the company
in October 2012 to construct the Standard Gauge Railway (SGR) at a cost of USD
1,146,791,008.75 exclusive of VAT, Customs Duties, IDF fee, Cess and withholdihg
tax. A negotiation committee was appointed in August, 2012.

(iv)Kenya Railways Corporation withdrew the award citing that the procurement was
Government to Government and was therefore not subject to the provisions of the

Public Procurement and Disposal Act, 2005.

(v) PPOA advised KRC against the use of direct Drocmement since the method was not
competitive and requested for additional information on the subject project for purposes
of review. The documents were never availed. KRC wrote citing that the contract with
CRBC resulted from a negotiated grant between the Government of Kenya and the
Government of China thus G-G funding and therefore section 6 (1) of Public
Procurement and Disposal Act, 2005 applied.

(V1)ACC01 ding to section 6 (3) of the Public Procurement and Disposal Act Government to
Government procurement should have a negotiated grant. There was no documentary
evidence submitted by KRC to suggest that the. contract was Government to
Government except their letter indicating a Government to Government arrangement.

(vii) The KRC had entered into a commercial agreement with CRBC on the development

of a Standard Gauge Railway. This agreement was nullified and ceased to exist when




KRC terminated the award of the contract on which the commercial contract was
based. i

(Vm) PPOA had not done due diligence on' CRBC. It was the procuring entlty that was to -
undertake the due diligence on the contractor.
(ix)The Solicitor General noted in a letter dated i October 2013 that the subject

procmement shall be subject to the financing agreement and therefore section 6 of the
Public Procurement and Disposal Act,2005 shall apply.

MINUTE NO. 06 /2014: COMMITTEE OBSERVATIONS

(i) The Committee observed that:-

a) Article 227 of the Constitution of Kenya provides that public procurement should be
open, transparent and competitive. The procurement of the Standard Gauge Railway
should have been competitively tendered by Chinese contractors if the procurement
was Government to Government.

b) China Road and Bridge Corporation nutlat_c_ad the project and undertook the

feasibility study, design and costing for the project and was awarded the tender. This

raises issues of conflict of interest and due diligence as well as _Value for money on
the project. A
¢) The project was initiated by CRBC as a-private commerc1a1 enterprise in Kenya and
- not as an agency of the People’s Republic of China and therefore the contract could
not have been procured on a Government to Government basis. '

(ii) The Committee directed that PPOA avails a comprehensive report, by January 27, 2014,
on the whole procurement process and attach the following documents:-

(2) Memorandum of understanding between Ministry and China Road and Bridges
Corporation '

(b) Contract agreement between Kenya Railways Corporation and CRBC

(c) Copy of the report submltted by KRC to PPOA in error 1nd1cat1ng use of direct
procurement

(d) Due diligence report conducted to determine suitability and capacity of CRBC to
undertake the project successfully :

(e) Costing of the project

MINUTE NO. 07/2014: ADJOURNNEENT

There bemg no other business the meetmg adJoumed at Twenty Two Minutes past Eleven

O’clock.
Sipnied:.. . s (/ / e
(Chairpers 011)
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M]NUTE NO. 08 /2014: EVIDENCE BY KENYA RAILWAYS CORPORATION ON

THE STANDARD GAUGE RAIL WAY

The Acting Managing Director, Kenya -Railways Corporation, Mr. Alfred Mathéka,
appeared before the Committee to adduce evidence on the procurement and financing for
the construction of the Standard Gauge Railway. He informed the Committee that:-

(1) A Tri-lateral agreement was signed by the Governments of Kenya, Uganda and
Rwanda for the construction of a Standard Gauge Railway. To action the
Communiqué by the Presidents of EAC the Cabinet in August, 2012 approved the
development of a Standard Gauge Railway linking Mombdsa to Malaba with a
branch line to Kisumu.

(i1) The then Ministry of Transport on 12™ August, 2009 signed an MOU with China

- Road and Bridge Corporation (CRBC) for a feasibility study -and preliminary design
of Mombasa-Nairobi section of the railway with the option of considering the
construction. Under the MOU CRBC could identify the financiers and mobilise

-resources at no cost.to the Government. of Kenya. Feasibility study report was. . .. .

submitted to Kenya Railways Corporation in January 2012 and KRC approved the
feasibility study and preliminary designs report on 26 June, 2012.
(ii1)  The scope of works approved in the feasibility study report included:
e construction of 609 Kms of single track railway;
e construction of stations, workshops and freight exchange depots;
e supply and installation of facilities including signaling and communication,
~ electricity and water supply;
e supply and commission of 56 locomotives;
* supply and commissioning of 1,620 freight wagons;
e supply and commission of 40 passenger coaches; and
e training and capacity buﬂdmg |

(iv) Upon completion of the feasibility study and review by Kenya Railways Corporation
(KRC), CRBC was awarded a tender to construct the Standard Gauge Railway (SGR).

(v) Kenya Railways Corporation withdrew the award citing that the procurement was
Government to Government and was therefore not subject to the provisions of the .
Public Procurement and Disposal Act, 2005. '

"(vi) The KRC had entered into a commercial agreement with CRBC on the construction of a
SGR. The total cost of the project was US $ 3.804 billion. The contract was to come into
force once financiers had been identified.

(vi) KRC used the provisions of section 6 (1) of the Public procurement and oversight
authority " to undertake the procurement of the project under a government to
government arrangement. '

(viii)) Due diligence was undertaken on CRBC by KRC. The Chinese Embassy, Nairobi
wrote on 8" June 2012 expressing support and confirming the capacity of CRBC to




undertake the project. A delegation from Kenya also visited the company and some of
the projects undertaken. The company had undertaken mega projects in Kenya such as

" birth 19 at the Kenya Ports Authority, Thika Super Highway, Mama Lucy Hospital etc.

(ix) The total cost of the project is US $ 3.804 billion. The government if seeking a-loan of
USD 3.233 billion part of which is concessional loan of USD 1.6 billion and USD 1.633
billion. commercial loan. Eighty five percent (85%) of the project is to be financed by the
loan while fifteen percent (15%) equivalent to USD 571 Million (Kshs. 50 billion) is to
be financed by the Government of Kenya using the Railway Development Levy. The
Cabinet Secretary signed a financing agreement on 19" August, 2014 while in China.
The Interests on the loan is 2% pa and the insurance on the commercial loan is 6.93% of
the loan to be paid in three premium installments. The loan is insured by a Chinese firm
China Export and Credit Insurance Corporation (SinoSure) with no local broker.

(x) -An independent consultant will be hired to supervise the construction, supply and
installation of facilities and commissioning of. all locomotives and rofling stock in
addition to undertaking design review of all the designs. Cash flow analysis was done to

 determine that the project will have sufficient cash flow and that the debt limit will be
sustainable. An Environmental Impact Assessment of the project was also undertaken
with NEMA certificate obtained with mitigation measures being factored in the project. -

MINUTE NO. 09/ 20'14: COMMITTEE OBSERVATIONS

()  The Committee observed that:-

(a) Article 227 of the constitution of Kenya provides that public procurement should be
open, transparent and competitive. The procurement of the Standard Gauge Railway
should have been competitively tendered by Chinese contractors if the procurement
was Government to Government.

(b) China Road and Bridges Corporation initiated the project and undertook the

 feasibility ‘sfu'd'y, design and costing for the project and was awarded the tender -
(CRBC) this raises issues of conflict of interest and due diligence as well as value for .
money on the project. - _ ‘

(¢) The procurement of the SGR went ahead in spite a moratorium by the government
on all major projects covering the period prior and just after the elections before the
coming in of the new administration. ' ' '

~ (d) If the loan was guaranteed by GoK then it should not be insured. -

(i1) The Committee directed that KRC avails a comprehensive report, by January 27,
2014, on the whole procurement process clarifying the distance to be covered, cost of
the various components in the project, change from electric train to diesel powered
engines and G-G procurément. All necessary documents should be attached.




MINUTE NO. 10/2014: ADJOURNMENT

There being no other business the meeting adjourned at Twenty Five Minutes past One
O’clock. ’

igne O/] ‘%Qg(& ......... a eQ—IlDlI“{/ ..........
Signed:...... /L) Dat

(Chairperson)
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Hon. Kimani Ichung'wah, M.P. — Vice Chairperson
Hon. Francis Nyenze Mwanzia, M.P.
Hon. Bare Shill, M.P.-
Hon. Korei Ole Lemein, M.P.
Hon. John M. Nyaga, M.P
Hon. Johana Ngeno, M.P.
Hon. Ogutu John Omondi, M.P.
" Hon. John. Aluoch Olago, M.P.
. Hon. Mary Keraa Sally, M:P.
. Hon. Njogu Barua, M.P. .
_“Hon. Bernard Munyoki Kitungi, M.P.
. Hon. Chrisanthus Wamalwa, M.P
. Hon. Dr. Oburu Oginga, M.P.
. Hon. Cornelly Serem, M.P
. Hon. Paul Otuoma, M.P.
. Hon. Onesmus Njuki, M.P.
. Hon. Mithika Linturi, M.P
. Hon. Mwadeghu Thomas, M.P.
Hon. Sammy Mwaita, M.P. -
. Hon. Major (Rtd) John Waluke, M.P.
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VABSENT WITH APOLO GY

1. Hon. Wafula Wamunyinyi, M.P.
2. Hon. Abdullswamad Sheriff, M.P.
3. Hon.Irungu Kang'ata, M.P.

4. Hon. Adan M. Nooru, M.P.

IN - ATTENDANCE NATIONAL ASSEMBLY,

1. Hon. Alfred Keter, MP
2. Hon. Kanini Kega, MP

_ 3. Mr. Nicholas Emejen = Principal Clerk Assistant I
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4. Mr. Abdullahi Aden - . First Clerk Assistant
5. Mr. Joash Kosiba - Fiscal Analyst

MINUTE NO. 11/2014: EVIDENCE BY CABINET SECRETARY FOR
| TRANSPORT  AND - INFRASTRUCTURE ON THE
STANDARD GAUGE RATLWAY :

The Cabinet Secretary for Transport and Infrastructure, Mr. Michael Kamau, appeared
before the Committee to adduce evidence on the procurement and financing for the
~ construction of the Standard Gauge Railway. He informed the Committee that:-

(1) A Tri-lateral agreement was signed by the Governments of Kenya, Uganda and
Rwanda for the construction of a Standard Gauoe Raﬂway
B

(i) The then Ministry of Transport had signed an MOU with China Road and Bridges
Corporation (CRBC) for "a feasibility study Wlth the option of considering the
consh.ucmon Under the MOU CRBC could 1dentify the financiers and mobilise
resources at no cost to the Government of Kenya

(111) Upon completlon of the feasibility study.and review by Kenya Railways Corporation
(KRC), CRBC was awarded a tender to construct the Standard Gauge Railway
(SGR).Kenya Railways Corporation later withdrew the award citing that the

- procurement was Government to Government and- was therefore not subject to the
provisions of the Public Procurement and Disposal Act, 2005.

(iv)The office of the Attorney General authorized the signing of the commercial contract
and subsequent action by the Attorney General indicated approval for the project.

(v) The project was procured through a Government to Government arrangement. This is
normally the case where the Government uses development partner funds. Under such
circumstances the rules of the funding partner are used. The Chinese procedure requires
that a feasibility study is undertaken by the same company that will undertake the
development of the project. The KRC had entered into a commercial agreement with
CRBC on the construction of a SGR. The total cost of the project was US $ 3.804

billion. ‘The contract was to come into force once financiers had been identified. -

(vi) KRC used the provisions of section 6 (1) of the Public Procurement and Disposal Act,
2005 to undertake the procurement of the project under a Government to Government

~ arrangement. ' ‘ ,

(vii)  There was no feasibility study or engineers estimates and preliminary designs done
by KRC however KRC subjected the feasibility study and designs by CRBC to due
diligence.

(vii) Due diligence was undertaken on CRBC by KRC. The Chinese Embassy, NalIObl
wrote confirming the capacity of CRBC to undertake the project. A delegation from
Kenya also visited the company and some of the projects undertaken. The company had




undertaken mega projects in Kenya such as birth 19 at the Kenya Ports Authority, Thika .
« Super Highway, Mama Lucy Hospital etc.

_(]X)The total cost of the project is US § 3.2 billion part of which is concessional loan of US §

1.6 billion and a commercial loan of US § 1.63 billion. Eighty Five percent (85%) of the
project is to be financed by the loan while fifteen percent (15%)- is to be financed by the
Government of Kenya using the Railway Development Levy. The Cabinet Secretary
signed a financing agreement on 19" August, 2013 while in China. The Interests on the
loan is 2% pa and the insurance on the commercial loan is 6.9% of-the loan to be paid in
installments in three years. The loan is insured by a Chinese firm Sinosure.

(x) An independent consultant will be hired to supervise the project once it starts. A cash
flow analysis was done to determine that the project will have sufficient cash flow and
that the debt limit will be sustainable. An Environmental Impact Assessment of the
project was also undertaken with NEMA certificate obtained with mitigation measures |
being factored in the project. ‘ ,

(xi) American standards were used in the project and the implementation of the project will -

~ ensure that there is capacity building were skills and knowledge will be transferred. The -
project seeks to implement a monolithic railway but structures built to accommodate an

additional line in future. Brand new workshops will also bebuilt in Embakasi to cater
for facilities.

MINUTE NO. 12/2014: COMMITTEE OBSERVATIONS

(i) The Committee observed that:- »

(a) Article 227 of the constitution of Kenya provides that public procurement should be
open, transparent and competitive. The procurement of the Standard Gauge Railway
should have been competitively tendered by Chinese contractors if the procurement -
was Government to Government. , ’

®) There was no competitive bidding on the project since it is only firm(China Road
and Bridges Corporation) that initiated the project and undertook the feasibility
study, design and costing for the project and was awarded the tender (CRBC).

(c) The project was designed to -circumvent/bypass the provisions of the Public
Procurement and Disposal Act, 2005 by first usmg dlrect procurement and later
adopting a G-G procurement arrangement

(d) The MOU. on the feasibility study ensured that only CRBC undertook the feasibility
study, design and costing of the project.

(e) The procurement of the SGR went ahead in spite a moratorium by the Government
on all major projects covering the period prior and just after the elections before the
coming in of the new administration.

(f) If the loan was guaranteed by GoK then it should not be msured :

(g) Kenya Railways Corporation used section 6(1) of-the Public Procurement and
Disposal Act, 2005 in exclusion of sectlon 6 (3) of the same act.
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(i1) The Committee directed that the Cabinet Secretary avails a-comprehensive report, by
J anuary 27, 2014, on the whole procurement process clarifying the procurement plocess
cost of the various components in the project, cabinet memorandum and G-G
procurement. All necessary documents should be attached.

(u)The Committee resolved that the former- Ministers hon. All Mwakwere, Amos
Kimunya, former PS Cyrus Njiru be invited to appear before the Committee to adduce
evidence on the procurement of SGR. The Committee further resolved that Mr. Nduva
Muli be invited in his capacity as a former managing director Kenya Railways

Corporation.

MINUTE INO. 13 /2014: ADJOURNMENT

There being no other business the meeting adjourned at Forty Six Minutes past Four

O’duck.
Signed:.. O / [\
(Cha1rpe1son)




MINUTES OF THE 5TH SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
“HELD ON TUESDAY 21°" JANUARY, 2014 IN THE MAIN CONFERENCE ROOM,
COUNTY HALL AT 9.00 AM

PRESENT:

Hon. Adan Keynan, CBS, M.P. — Chairperson

1
2. Hon. Kimani Ichung'wah, M.P. — Vice Chairpetson
3. Hon. Francis Nyenze Mwanzia, M.P.-
4. Hon. Bare Shill, M.P.

5. Hon. Korei Ole Lemein, M.P.

6. Hon.John M. Nyaga, M.P

7. Hon. Johana Ngeno, M.P.

8.  Hon. Ogutu John Omondi, M.P.

9. Hon. John Aluoch Olago, M.P.

10. Hon. Mary Keraa Sally, M.P.

11. Hon. Njogu Barua, M.P..
12. Hon. Bermard Munyoki Kitungi, M.P.
13. Hon. Chrisanthus Wamalwa, M.P

14. Hon. Dr. Oburu Ogmga, M.P.

15. Hon. Cornelly Serem, M.P

16. Hon. Paul Otuoma, M.P.

17. Hon. Onesmus Njuki, M.P.

18. Hon. Mithika Linturi, M.P

19. Hon. Mwadeghu Thomas, M.P.

20. Hon. Sammy Mwaita, M.P.

21. Hon. Major (Rtd) John Waluke, M.P. A
22. Hon: Eng. John Kiragu, M.P.

23. Hon. Beatrice Nyaga, M.P.

24 Hon. Wafula Wamunyinyi, M.P.

ABSENT WITH APOLOGY

1. Hon. Abdullswamad Sheriff, ME,
2. Hon.Irungu Kang’ata, M..P
3. Hon. Adan M. Nooru, M.P.

IN - ATTENDANCE NATIONAL ASSEMBLY

1. Hon. Alfred Keter, MP
2. .Hon. KaniniKega, MP

" Mr. Nicholas Emejen —  Principal Clerk Assistant T




Mr. Abdullahi Aden - . First Clerk Assistant
Mr. JoashKosiba —  Fiscal Analyst

MINUTE NO. 14/2014: EVIDENCE BY CABINET SECRETARY FOR TREASURY
ON THE STANDARD GAUGE RAILWAY

The Cabinet Secretary for Treasury, Mr. Henry Rotich, accompanied by ....................
appeared before the Committee to adduce evidence on the procurement and financing for
the construction of the Standard Gauge Railway. He informed the Committee that:-

(1) Treasury is not directly involved in the unplemcntatlon of projects.

(i1) The Cabinet approved the development of the Standard Gauge Railway in August 2012
followed by the signing of a bi-lateral agreement by the Governments of Kenya and
Uganda for the construction of a Standard Gauge Railway and latér converted to a tri-
lateral agreement after Rwanda joined the project.

(111)The Standard Gauge Railway project involves construction of a ra]lway infrastructure
(civil works} and procurement of facilities and locomotives on an engineering,

~ procurement and construction (EPC) arrangement at a cost of USD 3.8 billion.

(iv) The project will be financed through a loan that will cover Eighty Five percent (85%) of
the project and Government of Kenya contributing fifteen percent (15%) of the cost of
the project. The National Treasury submitted a formal request to the Government of
China for financial assistance towards implementation of the project.in October, 2012.
The Kenyan component will be financed through the railway levy. The Treasury has
already issued regulations on the railway development levy.

(v) The loan will cost US $3.23 Billion from Exim Bank comprised of a concessional loan
of US$1.6 billion and a commercial loan of US $1.63 billion. The concessional loan is
for 20 years and has a grace period of 7 years and an interest rate of 2% pa while the
commercial loan is for 10 years and grace period of 5 years and insurance cover of
6.93% of the commercial loan and interest of six months labor + 360bp.The loan has a
grant element threshold of 35%. The insurance component is always available for any
commercial loan. For China the insurance cover has to be done by a Chmese firm, Sino
sure. The insurance cover is for nonpayment.

(vi) The major financial implications of the project relate to:-

' (a) EPC contract for USD 3.8 billion being contract for civil works at USD 2.657

billion and facilities, locomotives and rolling stock USD1.146 billion.
' (b) 8.04 billion for compulsory acquisition of 2253 hectares of land for the railway
corridor,
(c) 10.6 billion for Embakasi ICD expansion programme, facility development
and container handling equipment,
(d) 1 billion for land acquisition for the Embakasi inland depot and
(e) 3 billion for project supervision




The total cost for the project will be Kshs. 349.44 billion

(vii) The financing agreement has not yet been signed. Treasury signed an MOU with EXIM
Bank in China that was witnessed by the president. The MOU was based on the
commercial agreement between Kenya Railways and China Road and Bridges
Corporation (CRBC) signed in July 2012,

(vili) No due diligence has been carried out by freasury on CRBC. He is not comfortable
with the arrangement where one firm does the feasibility ‘study, design and costing

 undertaking the project.

(ix) The cancelation of the direct procurement did not negate the contract signed in July
2012. The cancellation was only meant to correct the procurement process from direct
procurement to Government to Government.

(x) An arrangement will be struck with Kenya ports authorlty to ensure that sufficient
volumes of freight go through the railway. No guarantee has however been given on the

" yolumes for the railway cargo.
(x1) There is no sovereign guarantee by the government of Kenya on the loan. There was
" diYect borrowing from EXIM Bank of China. The loan is to the government of Kenya
and is on lent to Kenya Railways Corporation. GoK and EXIM bank signed an MOU
because EXIM bank provided the funds and represented the People s Republic of
China.

(xii) The current GoK debt limit is Kshs. 889 billion against a ceiling of Kshs. 1.3 trillion
approved by Padiament. The debt ratio is 38.7%.

(xiii) The Attorney General provided guidance on the procurement process and not the
commercial contract. The Attorney General cleared the commeraal contract.

(xw) An independent consultant will be hired to superv1se the project once it starts to
ensure that the project is completed

MINUTE NO. 15/2014: COMMITTEE OBSERVATIONS

(1) The Committee observed that:-

a) Artlcle 227 of the constitution of Kenya provldes that public procurement should be
open, transparent and competitive. The procurement of the Standard Gauge Railway
should have been competitively tendered by Chinese contractors if the procurement
was Government to Government.

b) There was no competitive bidding on the project since it is only one firm(China Road
and Bridges Corporation) that initiated the project and undertook the feasibility study,
design and costing for the project and was awarded the tender (CRBO).

c) The project was designed to circumvent/bypass the provisions of the public
procurement and disposal act, 2005 by first using direct procurement and later
adopting a G-G procurement arrangement .

d) The project will cost 447.5 bﬂhon from Mombasa to Nanobl including all costs.




e) The procurement of the SGR went ahead in spite a moratorium by the government on
all major projects covering the penod prior and just after the electlons before the
coming in of the new administration.

f) If the Joan was guaranteed by GoK then it should not be insured.

(ii) The Committee directed that the Cabinet Secretary avails a comprehensive report, by
January 27, 2014, on the whole procurement process clarifying the procurement process,
cost of the various components in the project, cabinet memorandum, MOU on the
financing, debt sustainability analysis and G-G procurement. All necessary documents
should be attached including . individuals to be compensated through compulsory
acquisation.

" (ii1) The Committee noted with concern that China Road and Bridge Corporation had failed

to attend the mcctmg and resolved that the firm appears on 30" January, 2014 without

fail.

MINUTE NO. 16 /2014: ADJOURNMENT.

There being no other busmess the meeting adjourned at Flftcen Minutes past One O’clock.

Signed:........... @/ }\/% :! ,

(Chairpers on)




MINUTES OF THE 6™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON TUESDAY 215" JANUARY, 2014 IN THE MAIN CONI*ERENCE ROOM
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1. Hon. Abdullswamad Sheriff, M.P.
2. Hon. Irungu Kang’ata, M.P
3. Hon. Adan M. Nooru, M.P.

IN - ATTENDANCE NATIONAL ASSEMBLY

1. Hon. Alfred Keter, MP
2. Hon. Kanini Kega, MP

Mr. Nicholas Emejen - _ Principal Clerk Assistant I
Mr. Abdullahi Aden .- =~ - First Clerk Assistant
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Mr. Joash Kosiba Fiscal Analyst
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MINUTE NO. 17/2014: EVIDENCE BY THE ATTORNEY GENERAL ON THE
‘ STANDARD GAUGE RAILWAY

The Attorney General, Prof. Githu Muigai, accompanied by Hon Githu Mwigai, Attorney
General Mr. Njee Muturi Solicitor General, Mrs Dorcus Achapa, Deputy Solicitor
General, Mrs Christine Agimba, Deputy Sohcnor General, Mrs Roselyn Amadi, Senior
Deputy Chief State Counsel appeared before the Comrmttec to adduce ev1den<,c.on the
procurement and financing for the construction of the Standard Gauge Railway (SGR). He
informed the Committee that:-

(i) The ‘Attorney General office is an advisory office. It offers legal advice to -the
Government of Kenya, promotes rule of law and good governance. '
(i) On 11™ April, 2012 Kenya Railways Corporation (KRC) requested for advice on a

1ateral noveprment hetureesn 1« A T TonrnAas An
b laterail as C&,A‘Ap;‘ DETWEEN .L\_\,J.AJLL alld uoulxuu Uil

the construction of the Standard
Gauge Railway.

(i1) Kenya Railways Corporation has executed two contracts; for the development of the’
Mombasa - Nairobi SGR and the other for the supply of facilities, locomotives and
rolling stock for the Mombasa Nairobi section of the Standard Gauge Railway. The
attorney general advised that n ‘amendments be made and that there must be
compliance with the Public Procurement and Disposal Act. The signing of the
commercial agreements is a condition precedent to the financing agreement. The
financing agreement must to be certified by the State Law office which has not been
done yet. | '

(iv)A Government to Government (G-G) arrangement is not a procurement method but
an arrangement between sovereign nations that could support procurement activities.
A G-G agreement is not a method for selecting suppliers so as to support the award
of a contract. His cautious approach and advice to Public Procurement and
Oversight Authority (PPOA) was informed by the issues raised in the purchase of
BVR kits which was done through a G-G arrangement.

(v) The Attorney General’s office did not validate the procurement process but approved
the commercial agréements conditional to the MDA fulfilling the cond‘i’dons and
amendments proposed by the Attorney General. The office advised that Article 227
-of the Constitution should be observed utmost. Public agencies are expected to.
implement procurement methods that are fair, equitable, transparent, competitive
and cost effective and full application of Cap 412 C Laws of Kenya. '

(vi)The Attorney General advised PPOA against allowing certain kinds of contracts and
advised KRC and the Ministry to put in place certain amendments before signing the
commercial contracts.

(vii) There will be no liability on the part of the Government of Kenya 1f the contract

fails since the financing agreement has not been effected.




- MINUTE NO. 18/2014: COMMITTEE OBSERVATIONS

(1) The Committee observed that:-

(a) Article 227 of the Constitution of Kenya prov1des that public procurement should be
open, transparent and competitive. The procurement of the Standard Gauge Railway
should have been competmvely tendered by Chmese contractors even if the
procurement was Government to Government. _

(b) There was no competitive bidding on the project since it is only one firm(China
Road and Bridges Corporation) that initiated the project and undertook the
feasibility study,. design and costing for the pIO_]eCt and was awarded the tender
(CRBC). ' :

(c) The project was designed to circumvent/bypass the provisions of the Public
Procurement and Disposal Act, 2005 by first using ‘direct procurement and later
adopting a G-G procurement arrangement. | ‘

(11) The Committee directed that the Attomey General ava]ls a comprehenswe report on the
7 Standard Gauge Railway pro;ect within two days. ' '

- MINUTE NO. 19 /20i4: ADJOURNMENT

There being no other business the meeting adj ourned at Twénty Seven Minutes past Four
O’clock. '

Signed:....... &

(Chairperson)
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Mr. Abdullahi Aden - - First Clerk Assistant
Mr. Joash Kosiba —  Fiscal Analyst

MINUTE NO. 20/2014 EVIDENCE BY HON. ALFRED KETER, MP ON THE
STANDARD GAUGE RAIL WA 4
T D AAL U WAL

The Hon. Alfred Keter, MP, Member of Parliament for Nandj Hills, thanked  the
Committee for according him the Opportunity to appear before it again and share further
nformation relating to the Standard Gauge Railway. Hon. Keter, MP informed the
Committee that:- '

(1) The procurement, agreement and financing of the Standard Gauge Railway (SGR)
tender from Mombasa to Malaba is fraught with irregularities and in contravention of

Article 227 of the Constitution, the provision of the Public Procurement and Disposal
Act, 2005 and lacked due diligence.

(i) In April 15" and September 9" 2008 China Road and Bridge Corporation (CRBC)

wIote as a private investor to the then Transport Minister Hon. Chirau Ali Makwere
and also to the then former Prime Minister Hon. Raila Odinga respectively seeking to
mvest in the fransport sector and more specifically in the construction of an electric
railway System in Kenya. The China Road and Bridge Corporation engaged the
Government as a private entity and entered into a contract with Kenya Railways
Corporation in its private capacity and therefore the contract/procurement was never a
Government to Government procurement as alluded to by Government officials.

Gauge Railway project will be undertaken in accordance with the Laws of Kenya. The
MOU also gave financing options for the project.

. (iv) On 4% January, 2010 Treasury wrote to ‘the Government of China requésting for a

concessional loan for the construction of a new Standard Gauge Railway at a cost of
US $ 2.5 Billion. ' : '

(v) In January 2012, CBRC presented a repért on the feasibility study recommending that

the SGR be changed from an electric engine to a diesel engine. The cost of the SGR is
estimated at US $ 3.4 — 3.8 billion. '

(vi) CRBC undertook the feasibility study, design and pr‘eparaﬁon of bill of quantities for
the project and was later awarded the contract based on the feasibility study and costing
that it had done. This is clearly a case of conflict of interest. The Government ought to

" N wm %T:,,A.,..w.,.w“,_.-.__.*_w,,,_w_m_,-__“%_,\~,__\>



have appoiﬁted an independent firm to undertake the feasibility study and costing of the
project so as to get value for money in the project as well as due diligence.

- (vii) The office of the Attorney General had advised Kenya Railways Corporation to ensure

that the requirements of the Public Procurement and Disposal Act, 2005 are followed
when the former sought the AG’s comments and approval on the commercial contract.

(viil) The funding of the project is not a grant to Kenya but rather a loan that the people of

Kenya are going to pay. Already Kenyans are being taxed (Railway Levy) to repay the
loan even before the project commences.

(ix) A similar project is being undertaken in Ethiopia but at a lower cost yet the Ethiopian
railway is a duo line railway. Open tendering should have been allowed for Kenyans to
get value for money and the different components of the system (railway line,
locomotives and spares) should have been awarded to different contractors and not to

. one contractor to mitigate risk of failure and allow fair competition.

(%) The terider award was cancelled and therefore a new process should have been
initiated and fair practice applied. -

(xi) China Road and Bridges Corporation and its mother company China
Communications Construction Company Limited were debarred by the World Bank
from participating in any of its projects for the period January 2009 to January 2017
due to fraud/corruption and flouting procurement regulations. for a road project they
undertook in Philippines. '

(xii) In previous engagements between the Government of Kenya and the Government of

China tenders for projects were procured competitively. Chinese companies were
allowed to compete openly for the tenders for example during the concession loan for
the Kenya Rural Telecommunication Development Project (Phase II, 2007)

(xiii) The leadership was misled into commissioning a project that is fraught with
irregularities. Due diligence ought to have been undertaken before commissioning the
project. ; '

(xiv) His interest in the matter is transparency and value for money for Kenya and exercise

of his constitutional right under Article 95.




MINUTE NO. 21/2014 - COMMITTEE OBSERVATIONS

The Committee observed that:-

(1) In the MOU between the Ministry of Transport and CRBC th.e'parties agreed in the
‘MOU to follow the Laws of Kenya in the execution of the project.

(i) CRBC and its mother company were debarred by the World Bank from
participating in its tenders due to irregularities in a road construction.

(11) It may invite Ambassador Muthaura and the forrﬁer,Prime Minister Raila Odinga if

need arises.

MINUTE NO. 22 /2013' - ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting 1x Minutes

past Eleven O’clock

(Chairperson)
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Hon. Dr. Oburu Oginga, M.P

. Hon. John M. Nyaga, ML.P
Hon. Adan M. Nooru, M.P.
Hon. Ogutu John Omondi, M.P.
Hon. Bare Shill, M..P
Hon. Wafula Wamunyinyi, M.P.
Hon. Abdullswamad Sheriff, M.P.
Hon. Paul Otuoma, M.P.

_ Hon. Mwadeghu Thomas, M.P.
Hon. Irungu Kang’ata, M.P
Hon. Eng. John Kiragu, M.P.

IN — ATTENDANCE NATIONAL ASSEMBLY

Mzr. Nicholas Emejen - Prmc1pa1 Clerk Assistant 1
‘Mr. Abdullahi Aden - ~ First Clerk Assistant
Mr. Joash Kosiba - Fiscal Analys




MINUTE NO. 22/2014 - KENYA REVENUE AUTHORITY . . . ... "

~Mr. John Njiraini, the Commlssmnel General Kenya Revenue Authority informed the
Committee that; ‘

(0 In the Budget Statement for Fiscal Year 2013/14 delivered on 13" June 2013 the
Cabinet Secretary for the National Treasury proposed an amendment to the Customs.
and Excise Act to introduce a Railway Development Levy of 1.5 percent of the customs
value of all imported goods.

(i1) The objective was to mobilize funds for the construction of a Standard Gauge Railway
network in order to facilitate the transportation of goods. Therefore the railway
development levy collection was introduced with effect from 1° July 2013, payable by all
1mp01t<315 ata rate of 1.5% of'the customs value of the 1mp01ts

(1iy) The Finance Bill 2013 mndicates that all imports of domestic use are subject to the 1.5%
rail Development Levy to be paid by the importer at entry point. It further indicates that

“the Cabinet Secretary shall establish a Railway Development Levy Fund where all the =

proceeds are to be paid and is to be managed, administered or wound up in accordance
with section 24 of the Public Financial Management Act, 2012 and its regulations.

(iv) The total collections of Railway Development Levy for the period 1% July, 2013 to 31°
| December, 2013 was Kshs. 10,052,287,901 against a target of Kshs. 6,780,260,980.11.
The full year Treasury target for the Financial Year 2013/14 is Kshs. 13,500,000 OOO
hence the remaining balance to meet the target is Kshs. 3,447,712,099.

M]NUTF NO. 23 /2013 ADJOURNMENT

There being no other-business, the Chairperson adjourned the meeting at Fifty Minutes past at
twelve O’clock. '

‘S10ned (/}I\/&&‘ W Date: ........ ? J(F(/I%/ ..............

(Chaupelson
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MINUTES OF THE 15™ SITTING OF THE PUBLIC INVESTMENTS COMMITTER
. HELD ON TUESDAY JANUARY 29™ 2014 IN COMMITTEE ROOM 2"° FLOOR ,
PARLIAMENT BUILDINGS AT 10.00AM

PRESENT:

Hon. Adan Keynan, CBS, M.P. — Chairperson

Hon. Kimani Ichung'wah, M.P. = Vice Chairperson
Hon. Francis Nyenze Mwanzia, M.P.

Hon. Adan M. Nooru, M.P.

Hon. Bernard Munyoki Kitungi, M.P.

Hon. Chrisanthus Wamalwa, M.P

Hon. Sammy Mwaita, M.P.

Hon. Mithika Linturi, M.P

9. Hon. Beatrice Nyaga, M.P.
10. Hon. Eng. John Kiragu, M.P.
11. Hon. Dr. Oburu Oginga, M.P
... ---12.Hon. Cornelly Serem, M..P
13. Hon. John M. Nyaga, M.P
- 14. Hon. Irungu Kang’ata, M.P
15. Hon. Johana Ngeno, M.P.
16. Hon. Mwadeghu Thomas, M.P.
17.Hon. Paul Otuoma, M.P.
18. Hon. Major (Rtd) John Waluke, M.P.
19. Hon. Ogutu John Omondi, M.P.
20. Hon. Mary Keraa Sally, M.P.
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ABSENT WITH APOLOGY

Hon. Onesmus Njuki, M.P.
Hon. Njogu Barua, M.P.
Hon. Bare Shill, M.P
Hon. Korei Ole Lemein, M.P

Hon. John Aluoch Olago, M.P.

Hon. Wafula Wamunyinyi, M.P.
Hon. Abdullswamad Sheriff, M.P.

=38 b s g B |

IN - ATTENDANCE NATIONAL ASSEMBLY.

~ Mr. Nicholas Emejen = - \P:rincipal Clerk.Assistant I
Mr. Abdullahi Aden - First Clerk Assistant




MINUTE NO. 44/2013 COMMITFEE CONSIDERATIONS ON THE STANDARD _.

GAUGE RAILWAY

- The Chairperson informed the Committee that the Ovefsight role of Parliament.is guided by. —
the Constitution, Statutes and Standing Orders.

Members noted that the Committee is guided by the provisions of Articles 94 (2) (4), 95 (2)
(4) (5), 125 (1), 201 and 227 (1) of the Constitution of Kenyd the Public Pmcurement and
Disposal Act, 2005 and Standing Order 206.

The Committee reiterated that it will not be swayed by political utterances made by the
Government officials and politicians on the Standard Gauge Railway and will only be
guided by facts and truth during its investigations and called upon members of theé public
with information to tender such information before the Committee.

MINUTE NO. 45 /2014 _ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at Thirty Minutes
past Eleven O’clock.

Signcd:&\/.j/.). AN

(Chairperson)
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MINUTES OF THE _ 18™ SITTING OF THE PUBLIC INVESTMENTS
* COMMITTEE HELD ON MONDAY FEBRUARY 3" 2014 IN COMMITTEE
ROOM, 5™ FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT
10.00 AM. ' '

PRESENT:

Hon. Adan Keynan, M.P. — Chairperson

Hon. Kimani Ichung'wah, M.P. — Vice Chairperson
Hon. Francis Nyenze Mwanzia, M.P. ‘
Hon. Korei Ole Lemein, M.P.

Hon. Johana Ngeno, M.P.

Hon. John Aluoch Olago, M.P.

Hon. Bernard Munyoki Kitungi, M.P.
Hon. Major (Rtd) John Waluke, M.P.
. Hon. Cornelly Serem, M.P

10. Hon. Mithika Linturi, M.P

11. Hon. Bare Shill, M.P '

12. Hon. Onesmus Njuki, M.P.

13. Hon. Sammy Mwaita, ML.P.

14. Hon. Dr. Oburu Oginga, M.P

15. Hon. Adan M. Nooru, M.P.
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~ ABSENT WITHAPOLOGY

. Hon. Chrisanthus Wamalwa, M.P
. Hon. Mary Keraa Sally, M.P.

1

2

3. Hon. Paul Otuoma, M.P.

4. Hon. John M. Nyaga, M.P

5. Hon. Eng. John Kiragu, M.P.

6. Hon. Njogu Barua, M.P.

7. Hon. Ogutu John Omondi, M.P.

8. Hon. Wafula Wamunyinyi, M.P.

9. Hon. Abdullswamad Sheriff, M.P.

" 10. Hon. Mwadeghu Thomas, M.P.
-11. Hon. Irungu Kang'ata, M.P

~ 12. Hon..Beatrice Nyaga, M.P.

- IN-ATTENDANCE NATIONAL ASSEMBLY

Mr. Abdullahi Aden = - First Clerk Assistant
Mr. Joash Kosiba - Fiscal Analyst



MINUTE NO. 46/20 14 - EVIDENCE BY FORMER TRANSPORT MINISTER
HON. CHIRAU ALL MAKWERE

Hon Makwere informed the Committee that;

) He initiated contact with the China Road & Bridge Corporation, the company
that was awarded the tender on the construction of the standard gauge railway
from Mombasa to Malaba.

(1) He was aware that the China Roads and Bridges Construction was blacklisted
by the World Bank in the Philippines.

(111) The Cabinet had approved the the Construction of the Standard Gauge
Railway Line from Mombasa to Malaba.

(iv)  China Roads and Bridges Construction built China, Beijing Shanghai railway
line.

(V) Hon Makwere further informed the committee that he does know the Board of
Directors of CRBC.

MINUTE 47/2014 COMMITTEE OBSERVATION
The Committee observed that:-

() Article 125 (1) of the constitution empowers the Parliament to summon any. person
to appear before it for the purpose of giving evidence.

(i) And for the purpose of clause (1) a House of Parliament and any of its Commlttees
has the same powers as the High Court.

(iil) In a letter dated 9™ September Dr Manu Chandaria congratulated Hon. Makwere for
an advertisement that appeared on the Daily Nation of 8% September 2009 for

. contracts for feasibility study of the Standard Gauge dual track Railway. -

(iv) Henceforth Hon Makwere cancelled the feasibility study and single sourced China
Roads and Bridges Company.

(v) The committee will be guided by the Constitution, the Public finance Management
‘act, the Public Procurement oversight Authority Act and the standing orders.

(vij The committee noted the matter was of public concerned and was determined to get
all the facts and disseminate the information to the public through their elected
representatives. '

(vii) The Committee agreed to summon former Transport Minister Hon. Amos Klmunya
on Tuesday 11" February, 2014 for failing to honor the invitation by the committee
on the tender regarding the construction of Standard Gauge Railway Line from
Mombasa to Malaba.



(vi) The Committee further agreed to invite former Permanent Secretary Ministry of
Transport Eng. Abdirizak Ali Aden and the Board of Directors, Kenya Railway
Corporation ‘ ‘

MINUTE NO. 48 /2013 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at Fifteen
Minutes past One O’clock.

(Chairm/ o™






_ MINUTES OF THE 19™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
~ HELD ON WEDNESDAY FEBRUARY 5™, 2014 IN COMMITTEE ROOM, 4™
FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT 10.00 AM.

Hon. Adan Keynan, CBS, M.P. - Chairperson
Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
Hon. Francis Nyenze Mwanzia, M.P.

Hon. Nyagah M. Jonh, MP

Hon. Korei Ole Lemein, M.P.

Hon. John Aluoch Olago, M.P.

Hon. Bernard Munyoki Kitungi, M.P.

Hon. Major (Rtd) John Waluke, M. P.

Hon. Bare Shill, M.P
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' 10 Hon. Eng. John Kiragu, M.P.

11. Hon. Mwadeghu Thomas, M.P.

© 12.Hon. Wafula Wamunyinyi, M.P.
13. Hon. Cornelly Serem, M.P

. 14. Hon. Adan M. Nooru, M.P.
15.Hon. Njogu Barua, M.P.

16. Hon: Paul Otuoma, M.P.
17.Hon. Chrisanthus Wamalwa, M.P
18. Hon. Onesmus Njuki, M. P.

ABSENT WITH APOLOGY

Hon. Mary Keraa Sally, M.P..
Hon. Ogutu John Omondi, M.P.
Hon. Johana Ngeno, M.P.

Hon. Mithika Linturi, M.P

Hon. Sammy Mwaita, M.P.

Hon. Dr. Oburu Oginga, M.P
Hon. Abdullswamad Sheriff, M.P.
Hon. Irungu Kang'ata, M.P

Hon. Beatrice Nyaga, M.P.
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IN - ATTENDANCE

NATIONAL ASSEMBLY

Mr. Abdullahi Aden - First Clerk Assistant

Mr. Joash. Kosiba —  Fiscal Analyst




AUDITOR GENERATL OFFICE

Mzr. Charles Nyanyuki - Ag. Director

Mr. Obed k. Chweya - Senior Auditor
MINUTE NO. 54/2014 - EVIDENCE BY- THE PRINCIPAL SECRETARY,

MINISTRY OF TRANSPORT, MR. NDUVA MULI

Mr. Nduva Muli appeared before the Committee in his capacity as the former Managing
Director of Kenya Railways Corporation to adduce evidence on the procurement and
financing of the standard gauge railway. He informed the Committee that:-

(1) The tender for the construction of the railway hne from Mombasa to Malaba was
viable and awarded within the law.

(i) Kenya Railways (KR) was involved in vetting and review of the feasibility study as
well as the preliminary design done by China Road and Bridge Corp01at1on for the
project.

(iif) On 3" August 2012, the Cabinet granted approval for the project as follows:-

(a) The development of a new standard gauge railway linking Mombasa to Malaba
with a branch line to Kisumu;

(b) The standard gauge railway to be developed through a Government to
Governiment arrangement supported by Government Budget and a Railway
Development and Maintenance Fund; and

(¢) The Government to sign a bilateral Agreement with the Government of the
Republic of Uganda for joint development of the railway and subsequent seamless
operation.

(iv) The development of the Mombasa to Malaba/Kisumu standard gauge railway will
mvolve the construction and subsequent operation of approximately 1,250 kilometers.
and will be split up into two phases (Phase 1- Mombasa to Na1rob1 Phase 2 Nairobi to
Malaba and Kisumu)

(v) The Government recognized the need to commence with the development of Phase 1
(Mombasa- Nairobi) since 70% of ﬁelcrht handled at the port of Mombasa originates
from or is destined to Nairobi. Phase 1 would therefore resolve the perennial freight -
congestion problem at the port and secure the position of Mombasa as the port of
- choice for the region and Kenya as transport hub Phase 1 is expected to be completed
by December 2016.




(vi)On 1** October, 2009, the technical officers from both Kenya and Uganda finalized
the Bilateral Agreement and Minister -for Transport from Kenya signed and
dispatched it to Uganda for signature. The Agreement‘ has since been scaled up to
Tripartite Agreement after the Republic of Rwanda ratified the agreement on 28™
October, 2013 in order to extend the line to Kigali. Each country would develop the
railway network within its borders to avoid prdcurement challenges. The Mombasa
to Kigali Railway is expected to be in operation by December, 2018. '

(vii) The due diligence confirmed that China Road and Bridges Corporation 1is
+ government institution of the People’s Republic of China. It was formally established

as a state-owned enterprise in 1979 with the name of China Road and Bridge
Engineering Company. (CRBEC)

(viii) In 2005, China Road and Bridge Corporation and China Harbor Engineering
Company Limited merged to form. China Communications Construction Group -
(CCCG). Accordingly, CRBC was registered- again by the State Administration for

- Industry and Commerce on 8" December, 2005 retaining its name. CCCG is a state-
owned enterprise. In 2006, CCCG founded China Communication Construction
Company (CCCC) and CRBC became fully owned subsidiary company CCCC.

MINUTE NO. 55/2014 - COMMITTEE OBSERVATIONS

The Committee obs_erved that:-

- (i) China Roads and Bridges Corporation did the feasibility studies, design, costing and
finally was awarded the tender on the construction of Standard Gauge Railway line
" from Mombasa to Nairobi. ' ’
(ii) The Cost of the standard gauge Railway as was quoted by different Ministries varies -
from 220 billion to 447 Billion. ’ ‘

MINUTE NO. 56 /2013 ADJOURNMENT

‘There being no other business, the Chairperson adjourned the meeting at Forty five Minutes
past twelve O’clock. )

/ =
Signed:@/..l......... LA, |
/ '

(Chairperson)
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. MINUTES OF THE 22"° SITTING OF THE PUBLIC INVESTMZENTS COMMITTEE
- HELD ON TUESDAY FEBRUARY 1™ 2014 IN COMMITTEE ROOM, 5
FLOOR,; CONTINENTAL HOUSE, PARTIAMENT BUILDINGS AT 11.30 AM

PRESENT:

Hon. Adan Keynan, CBS, M.P. — Chairperson

Hon. Kimani Ichung'wah, M.P. — Vice Chairperson
Hon. Cornelly Serem, M.P

Hon. Sammy Mwaita, M.P.

Hon. Korei Ole Lemein, M.P.

Hon. John Aluoch Olago, M.P.

Hon. Beatrice Nyaga, M.P.
Hon. Bare Shill, M.P
. Hon. Eng. John Kiragu, M.P.
10. Hon. Chrisanthus Wamalwa, M.P
11. Hon. Bernard Munyoki Kitungi, M.P.
-12. Hon. Wafula Wamunyinyi, M.P.
13. Hon. Mary Keraa Sally, M.P.

14. Hon. Ogutu John Omondi, M.P.
15.Hon. Dr. Oburu Oginga, M.P
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. ABSENT WITH APOLOGY

Hon. Major (Rtd) John Waluke, M.P.
Hon. Onesmus Njuki, M.P.

Hon. Njogu Barua, M.P.

Hon. Nyagah M. Jonh, MP

Hon. Mithika Linturi, M.P

Hon. Adan M. Nooru, M.P.

Hon. Francis Nyenze Mwanzia, M.P.
Hon. Mwadeghu Thomas, M.P.

. Hon. Johana Ngeno, M.P.

10. Hon. Paul Otuoma, M.P.

11. Hon. Abdullswamad Sheriff, ML.P.

12. Hon. Irungu Kang’ata, M.P
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IN - ATTENDANCE - NATIONAL ASSEMBLY

Mr. Abdullahi Aden - First Clerk Assistant
Mr. Joash Kosiba —~  Fiscal Analyst

MINUTE NO.63/ 2_014' - FORMER MINISTER FOR TRANSPORT HON. AMOS




(D) The Committee was mformied that the Hon. Amos Kimunya had not been served with
the Summons since he had not been traced at his residence.

(11) The Committee observed that:-

(a) It discharges its duties in accordance with Article 125 (1) of the Constitution that

~ empowers Parliament to Summon any person to appear before it for the purpose of
giving evidence, as read with Article 94 and 95 of the Constitution on the role and
functions of Parliament in its oversight role.

(b) Committees of Parliament have the same powers as the High Court

(a) The Hon. Ambs Kimunya to be issued with another summon including through the
two major daily papers and email so as to appear before the it on Thmsday i3

February 2014 at 9.30 am.
(b) The Chief Sergeant at Arms to brief the Committee on Wednesday 12" February,

2014 on the summons issued to Hon. Amos Kimunya.

MINUTE NO.64 /2013 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at Thirty Minutes
past twelve O’clock. '

Signed:‘/:/,/_:.\f‘. v ;' 4
/—_ s

(Chairperson)




- MINUTES OF THE 24™ SITTING OF THE PUBLIC INVESTMENTS COMI\/HTTEE
HELD ON WEDNESDAY FEBRUARY 12™, 2014 IN COMMITTEE ROOM, e

. FLOOR., CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT 3.00 PM

"Hon. Adan Keynan, CBS, M.P. — Chairperson

Hon. Kimani Ichung’wah, M.P. - Vice Chairperson
Hon. Korei Ole Lemein, M.P.
Hon. John Aluoch Olago, M.P.

Hon. Bernard Munyoki Kitungi, M.P.
Hon. Major (Rtd) John Waluke, M.P.
Hon. Bare Shill, M.P _
Hon. Mwadeghu Thomas, M.P.

. Hon. Cornelly Serem, M.P

10. Hon. Adan M. Nooru, M.P.

11. Hon. Paul Otuoma, M.P.

12. Hon. Mithika Linturi, M.P*

13. Hon. Beatrice Nyaga, M.P.

14. Hon. Nyagah M. John, MP

15. Hon. Irungu Kang’ata, M.P

16. Hon. Eng. John Kiragu, M.P.

17. Hon. Johana Ngeno, M.P.

18. Hon. Francis Nyenze Mwanzia, M.P. -
19. Hon. Mary Keraa Sally, M.P. '
20. Hon. Dr. Oburu Oginga, M.P

21. Hon. Wafula Wamunyinyi, M.P.
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ABSENT WITH APOLOGY

Hon. Chrisanthus Wamalwa, M.P
‘Hon. Ogutu John Omondi, M.P.
Hon. Onesmus Njuki, M.P.

Hon. Njogu Barua, M.P.

Hon. Sammy Mwaita, M.P.

Hon. Abdullswamad Sheriff, M.P.
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IN ATTENDANCE

NATIONAL ASSEMBLY

M. Abdullahi Aden . FirtClerk Assistant
Mr. Joash Kosiba - Fiscal Analyst

AUDITOR GENERAL’S OFFICE
“Mr. Dennis Kariuki - . Director of Au_dit
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Mr. Obed K Chweya - ~ Senior Manager
Mr. Muli Kalinda - Manager

- INSPECTORATE OF STATE CORPORATIONS

Mrs. Joyce Wesonga - Assistant Inspector General

MINUTE NO. 68/2014 - FORMER PERMANENT SECRETARY, MINISTRY OF
TRANSPORT, ENG. ABDIRIZAK ALIL

Eng. Abdirizak Ali, the former Permanent Secretary, Ministry of Transport informed the
- Committee that:-

(1) The limitation to access information on the issues raised and the fact the he left the
Ministry of Transport in September 2009 has hindered him to-shed light on the matter.

rrrrr

(i) The Minist y lorwarded the MOU to ihe Ministry of Finance and the Attorney General

Qfﬁce.

(111) He be granted more time to prepare his submission.

MINUTE NO. 69/2014 - COMMITTEE RESOLUTIONS

The Committee resolved that the former Permanent Secretary be invited again to appear
before the Committee with a written prcsentatlon on the Standard Gauge Railway Tender

on 27‘h February, 2014.

MINUTE NO. 70/2014 /2014 - - ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at fifteen minutes
past Four O’clock

i | s
Slgncd ﬁ///bsﬁg&w Date: \gtLL“Li/ ..... FS—

(ChaLrperson)




MINUTES OF THE 25™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON THURSDAY FEBRUARY 13", 2014 IN. COMMITTEE ROOM, 5™
FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT 10.00 AM

Hon. Adan Keynan, CBS, ML.P. — Chairperson

Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
Hon. Korei Ole Lemein, M.P.
Hon. John Aluoch Olago, M.P.

Hon. Major (Rtd) John Waluke, M.P.
Hon. Bare Shill, M.P
" Hon. Mwadeghu Thomas, M.P.
Hon. Cornelly Serem, M.P '
. Hon. Adan M. Nooru, M.P.
10. Hon. Paul Otuoma, M.P.
11. Hon. Mithika Linturi, M.P
12. Hon. Beatrice Nyaga, M.P.
13. Hon. Nyagah M. John, MP
14. Hon. Eng. John Kiragu, M.P.
15. Hon. Johana Ngeno, M.P.
16. Hon. Francis Nyenze Mwanzia, M.P.
17. Hon. Mary Keraa Sally, M.P.
18. Hon. Dr. Oburu Oginga, M.P
19. Hon. Wafula Wamunyinyi, M.P.
20. Hon. Chrisanthus Wamalwa, M.P
21. Hon. Ogutu John Omondi, M.P.
22. Hon. Njogu Barua, M.P.
23. Hon. Abdullswamad Sheriff, M.P. -
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ABSENT WITH APOLOGY

Hon. Bernard Munyoki Kitungi, M.P

Hon: Irungu Kang’ata, M.P
Hon. Onesmus Njuki, M.P.

Hon. Sammy Mwaita, M.P.
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IN ATTENDANCE

NATIONAL ASSEMBLY

Mr. Abdullahi Aden - First Clerk Assistant
Mr. Joash Kosiba - Fiscal Analyst

AUDITOR GENERAL’S OFFICE

Mr. Edward Ouko _ Auditér General
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Mr. Dennis Kariuki - ". Director of Audit
Mr. Obed K Chweya - Senior Manager
M. Muli kalinda ' - Manager

INSPECTORATE OF STATE CORPORATIONS
Mrts Joyce Wesonga - Assistant Inspector General

MINUTE NO. 71/2014 - REPORT BY THE AUDITOR GENERAL

(i) The Auditor General informed the Committee that:-

(a) His office had not finalized on the Special Audit Report as requested by the
Commuittee. His office was still collecting information on the Standard Gauge
Railway tender and requested that in two weeks time the office of the Auditor
General and the Committee form a Working group on the matter,

(b) His team may need to travel to China to cover the international aspect of the project
before it compiles its final report to be shared with the parliamentary committee.

(c) His office be granted six weeks to give a report on the Standard gauge Railway.

(i) The Committee considered the Auditor General’s request and resolved that the w.orking
group mects on Thursday 27® February 2014.

MINUTE NO. 72/2014 - ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at Twenty Minutes
past Eleven O'clock.

Signed: i/l )\)&}@\““W Date: ...... ig{\L} ’L’{/ ................
— L "7 -

(Chairperson)



" MINUTES OF THE 26™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON THURSDAY FEBRUARY 13™, 2014 IN COMMITTEE ROOM, 5™
FLOOR, CONT]NENTAL HOUSE, PARLIAMENT BUILDINGS AT 11.30AM .

Hon. Adan Keynan, CBS, M.P. — Chairperson

Hon. Kimani Ichung'wah, M.P. — Vice Chairperson
Hon. John Aluoch Olago, M.P. :
Hon. Sammy Mwaita, M.P.

Hon. Major (Rtd) John Waluke, M.P.

Hon. Mwadeghu Thomas, M.P. .

Hon. Cornelly Serem, M.P

Hon. Paul Otuoma, M.P.

Hon. Mithika Linturi, M.P

10. Hon. Beatrice Nyaga, M.P.

11. Hon. Nyagah M. John, MP

12. Hon. Eng. John Kiragu, M.P.

13. Hon. Chrisanthus Wamalwa, M.P

14. Hon. Njogu Barua, M.P.-

15. Hon. Abdullswamad Sheriff, M.P.

16. Hon. Onesmus Njuki, M.P.
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ABSENT WITH APOLOGY

Hon. Wafula Wamunyinyi, M.P.
Hon. Bare Shill, M.P

Hon. Adan M. Nooru, M.P.

Hon. Korei Ole Lemein, M.P.

Hon. Bernard Munyoki Kitungi, M.P
Hon. Irungu Kang’ata, M.P.

Hon. Johana Ngeno, M.P.

Hon. Francis Nyenze Mwan71a M.P.

Hon. Dr. Oburu Oginga, M. P
10 Hon. Ogutu John Omondi, M.P.
11. Hon. Mary Keraa Sally, M.P.

IN ATTENDANCE NATIONAL ASSEMBLY |

Mr. Abdullahi Aden - First Clerk Assistant
- Mr. Joash Kosiba - Fiscal Analyst

AUDITOR GENERAL'’S OFFICE

Mr. Dennis Kariuki - Director of Audit

Mr. Obed K Chweya - Senior Manager

"Mr. Muli Kalinda - Manager




INSPECTORATE OF STATE CORPORATIONS

Mrs Joyce Wesonga - Assistant Inspector General

MINUTE NO 73/2014 - EVIDENCE BY REGISTRAR GENERAT

Mrs. Bernice Gachehu, the Registrar General appeared-before the Committee to adduce
evidence on the legal status and registration of China Road and Bridges Corporation. She

informed the Committee that:-

(i) China Road and Bridge Corporation was initially registered as China Road and Bridge
Engineering Company  under part 10 of the Companies Act (Cap 436) on 28™
December 1984 under registration number F66/84.

(ii) Part 10 of the Companies Act provides for registration of Companies incorporated
outside Kenya. Section 633 (1) states that “once a foreign company establishes a place of
business with in Kenya, it should within 30 days of their establishment deliver to the Registrar of
Companies, a certified copy of its charter and or memorandum and Articles, a list of its Directors
and Secretaries, the names and postal address of persons authorized to accept service of process on
behalf of the company and the full address of the registered or principal office of the company.”

(ii)) On 24" December 1984, the following documents were supplied to the'Registrar of
Companies in compliance with section 366 of the Companies Act.

a) Form 236, dated 20™ December 1984, which shows the list of documents that were
delivered to the Registrar for \registration of the Company. ‘

'b) Form 237 dated 20" December 1984 which shows the list and partlculars of the
Directors and Secretary of the Company.

c) Form 238 dated 20™ December 1984, which shows of names and address of persons
resident in Kenya authorized to accept service on behalf of the Company.

d) Form 250 dated 20™ December 1984, which shows the situation of the registered or
principal office of the Company in China.

e) A notarized Business Certification and Statute of the Company and their translation
in English. ' '
(iv) Having certified the requirerrrents of section 366, the Company was issued with a
Certificate of Compliance dated 28" December 1984 as per section 367 of the
Companies Act.

(v) There.is a local Company by the Name China Road and Bridges Corporation Kenya
Limited which was registered on 23" December 2008 under Registration No. C.166624



with its Directors being Mr. Peter Maingi Gatere and Mr. Teonard Mwangi Ndungu.
The registered office is LR NO.209/1184/11, Mpaka Road, Westlands.

(vi)This name. was, inadvertently issued to this Company because when they sought -
registration on 231 December 2008, there existed another Company under the name
China Road and Bridge Corporaﬁon F66/84 on 9™ September 1996 through a change of
name from China Road and Bridge Engineering Company.

(vii) The ab()\}e Company has since been directed to change its name in accordance with
section 20 (2) (a) of the Companies Act. C

MINUTE NO 74/ 2014 - COMMITTEE OBSERVATIONS

The Committee observed that:-

(i) For the last 30 years that CRBC China firm has been in Kenya, it has never filed its
annual accounts with the Registrar as required in the Companies Act.

. (ii).Thé CRBC Kenya Limited has also never filed 'its'réturAns with the Regiétrér’s ofﬁce, also

in total contravention of the law.

(i) The Kenyan company which was issued with a certificate on December 23, 2008 was
registered inadvertently since the China firm was already in existence at the time.

MINUTE NO.75 /2014 - ADJOURNMENT

‘There being no other business, the Chairperson adjourned the meeting at One O’clock.

Signed: éjl,/f A
//—_.

(Chairperson)







" MINUTES OF THE 27™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
: ] HELD ON THURSDAY FEBRUARY 13™, 2014 IN COMMITTEE ROOM, 55
FLOOR; CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT 3.00 PM

Hon. Adan Keynan, CBS, M.P. — Chairperson

Hon. Kimani Ichung’'wah, M.P. — Vice Chairperson
Hon. Sammy Mwaita, M.P. '
Hon. Major (Rtd) John Waluke, M.P.

Hon. Mwadeghu Thomas, M.P.

Hon. Cornelly Serem, M.P

Hon. Mithika Linturi, M.P

Hon. Beatrice Nyaga, M.P.

Hon. Nyagah M. John, MP

10. Hon. Eng. John Kiragu, M.P.

11. Hon. Sammy Mwaita, M.P.

12. Hon. Adan M. Nooru, M.P.

-13. Hon. Johana Ngeno, M.P. .

"~ 14. Hon. Ogutu John Omondi, M.P

15. Hon. Bernard Munyoki Kitungi, M.P

16. Hon. Abdullswamad Sheriff, M.P.

ABSENT WITH APOLOGY

Hon. Chrisanthus Wamalwa, M.P
Hon. John Aluoch Olago, M.P.

Hon. Paul Otuoma, M.P.
Hon. Onesmus Njuki, M.P.

Hon. Njogu Barua, M.P.

Hon. Wafula Wamunyinyi, M.P.
Hon. Bare Shill, M.P

Hon. Korei Ole Lemein, M.P.

Hon. Irungu Kang'ata, M.P

10 ‘Hon. Francis Nyenze Mwanzia, M.P.
11. Hon. Dr. Oburu Oginga, M.P

12. Hon. Mary Keraa Sally, M.P.

R

IN ATTENDANCE

NATIONAL ASSEMBLY.

Mr. Abdullahi Aden . . - First Clerk Assistant
Mr. Joash Kosiba - Fiscal Analyst




AUDITOR GENERAL’S OFFICE

~ Mr. Dennis Kariuki - Director of Audit
Mr. Obed K. Chweya - Senior Manager
Mr. Muli Kalinda - Manager

INSPECTORATE OF STATE CORPORATIONS

Mrs Joyce Wesonga - - Assistant Inspector General

KENYA RAILWAYS CORPORATION

Mr. Atanas K. Maina - Managing Director
Mr. Alfred Matheke - Finance Manager
Eng. Solomom Ouna - Chairman, Negotiating Team

MINUTE. NO. 76/2014 - EVIDENCE BY KENYA RATLWAY CORPORATION

The Committee requested presentation from Kenya Railway Corporation on the Standard
Gauge Railway Line from the following:-

€)) Chairperson, Board of Directors
(i1) Chairperson, Negotiating team/ Technical team
(i11) Techﬁ_ical/ Due diligence team that visited the People. Republic of China.

The Kenya Railway Corporation requested for one week to prepare presentations as per the
request of the Committee. '

MINUTE NO. 77/2014 - ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at Four O’clock

Signed: &//;\/ §é%§"‘W{ Date: ....... l‘\(‘/’ ...... I

L—"

(Chairperson)




. I\/LiNUTES OF THE 28™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HFLD ON WEDNESDAY FEBRUARY 17", 2014 IN COMMITTEE ROOM, 5™
", FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT 2.30 PM

Hon. Adan Key'nan,v CBS, M.P. — Chairperson

Hon. Kimani Ichung'wah, M.P. — Vice Chairperson
Hon. Sammy Mwaita, M.P.

Hon. Cornelly Serem, M.P

Hon. Mithika Linturi, M.P

Hon. Beatrice Nyaga, M.P.

Hon. Nyagah M. John, MP

Hon. Eng. John Kiragu, M.P.

9. Hon. Sammy Mwaita, M.P.

10. Hon. Adan M. Nooru, M.P.

11. Hon. Ogutu John Omondi, M.P

12. Hon. Bernard Munyoki Kitungi, M.P
13. Hon. Onesmus Njuki, M.P. '

14. Hon. Njogu Barua, M.P.

15. Hon. Bare Shill, M.P-

16. Hon. Korei Ole Lemein, M.P.

17. Hon. Francis Nyenze Mwanzia, M.P.
18. Hon. Dr. Oburu Oginga, M.P

19. Hon. Mary Keraa Sally, M.P.

20. Hon. John Aluoch Olago, M.P.

[o20]

"ABSENT WITH APOLOGY

Hon. Johana Ngeno, M.P. _
Hon. Major (Rtd) John Waluke, M.P.
Hon. Abdullswamad Sheriff, M.P.
Hon. Mwadeghu Thomas, M.P.
Hon. Chrisanthus Wamalwa, M.P
Hon. Wafula Wamunyinyi, M.P.
Hon. Paul Otuoma, M.P.

Hon. Irungu Kang'ata, M.P

0% >l O LA s 00 b T

IN ATTENDANCE

. NATIONAL ASSEMBLY

Mr. Abdullahi Aden - First Clerk Assistant
Mr. Joash Kosiba - Fiscal Analyst

- AUDITOR GENERAL’S OFFICE

Mr. Dennis Kariuki - Director of Audit
Mr. Obed K. Chweya - “Senior Manager
Mr. Muli Kalinda - Manager

INSPECTORATE OF STATE CORPORATIONS




Mrs Joyce Wes-'ongé_' - Assistant Inspector General

MINUTE NO. 78/2014 - TVIDENC]: BY HON. AJ\/IOS KIMUNYA, FORMER
- : MINISTER FOR TRANSPORT

Hon. Amos Kimunya appeared before the Commlttee to adduce evidence on the
procurement and financing of the Nairobi - Mombasa Standard Gauge Railway (SGR). He

informed the Committee that:-

(1) The SGR project had been discussed severally since 2003. It is an integral part of the
Vision 2030 as an enabler of trade and movement. Regionally it is a core component of
the modernization of the Northern Corridor (Mombasa to Democratic Republic of
Congo). Officially, it was launched in State House Nairobi in October 2008, in a joint
commumque by Pres1dent Klbakl and Pres1dcnt Musevcm of Ugdnda Thls was

A\JA.AU 'v'

bilateral agreement documentma the necessary frameworks. In Kenya, this was
approved by Cabinet in August 2012, and signed. Rwanda has since Jomed this
agreement thus converting it-into a tri- lateral agreement. '

(1) Kenya Railways Corporation (KRC) is a State Corporation set up under an Act of
Parliament, and is a designated procurement entity as per-the Public Procurement and
Disposal Act, 2005. In the past, Ministries have been restrained from, and even
reprimanded by Parliament and Public Procurement Oversight Authori'ty (PPOA) on,
involvement in procurement matters of State Corporations. The Government of Kenya
(GoK) was represented in the KRC Board by the PS-Treasury, PS-Transport and the
Attorney General.

(iii) Negotiations on the financing of Government projects are the mandate of the National

Treasury.

- (iv) Due diligence review was conducted in October/November 2012 by a high level
GoK/KRC team. The Embassy of China in Kenya expressed its support for China Road
- and Bridges Corporation (CRBC) in writing. :

(v) A Memorandum of Understanding (MOU) was signed between the GoK and CRBC in
August, 2009 wherein the CRBC offered to carry out the feasibility study and
preliminary designs$ of the Mombasa — Nairobi section at no cost to the Government of -
Kenya, provided that the report could only be used by GoK/KRC and CRBC. The
feasibility study was also subject to KRC review and approval. This is a standard
requirement for Chinese funded projects, to establish the feasibility themselves before
involving their Treasury and Banks. :

(v1) The first Draft report was forwarded to my office as the then Minster for Transport in

2011 by €RBC which was part of an ofﬁc1a1 [ delegation accompanying the Chinese: Viee —— -

Minister of Transport.



(vii) The cost of the railway is high due to the gradient. The terrain from Mombasa is varied
" rising from sea level to flat terrain and high altitude. The railway was changed to diesel
driven due to challenges of power but in future the trains could be converted to electric.

(viii) The Standard Gauge Railway was conceived to ease cargo transport congestion. The
railway will open up the East African region and tap into the transport market
extending into eastern DRC and South Sudan. In the meantime the cost is high but in
the long run the project will be worthwhile. '

(ix) He stopped advertisement for feasibility study by KRC because there was already a
feasibility study underway by CRBC at no cost to the Government. He stopped the

parallel study to safe money that was to be used in procurmg the feasibility study by
KRC.

MINUTE NO. 79/2014 - COMMITTEE OBSERVATIONS

The Committee declared Fon. Amos Klmunya a hostﬂe witness due to his demeanor and

conduct.

MINUTE NO. 80/2014 - ADJOURNMENT

There being no other business, the Chalrperson adJourned the meetmg at Fifteen Minutes
past four O’clock.

| f*»\! LA
- Signed: (///. 20w Ui

R
(Chairperson)
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MINUTES OF THE 29™ SIT’I ING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON TUESDAY FEBRUARY 18™, 2014 IN COMMITTEE ROOM, 5™
" FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT 10.00 AM

Hon. Adan Keynan, CBS, M.P. - Chairperson
Hon. Kimani Ichung'wah, M.P. — Vice Chairperson
~ Hon. Sammy Mwaita, M.P.
Hon. Cornelly Serem, M.P
Hon. Mithika Linturi, M.P
Hon. Beatrice Nyaga, M.P.
Hon. Eng. John Kiragu, M.P.
Hon. Sammy Mwaita, M.P.
Hon. Ogutu John Omondi, M.P
10. Hon. Onesmus Njuki, M.P.
11. Hon. Bare Shill, M.P
12. Hon. Korei Ole Lemein, M.P.
13. Hon. Dr. Oburu Oginga, M.P
14. Hon. Mary Keraa Sally, M.P.

15. Hon. John Aluoch Olago, M.P.

- 16. Hon.-Major (Rtd) John Waluke, M.P.
17. Hon. Wafula Wamunyinyi, M. P.
18. Hon. Paul Otuoma, M.P.
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ABSENT WITH APOLOGY

1. Hon. Johana Ngeno, M.P.

2. Hon. Bermmard Munyoki Kitungi, M.P
3. Hon. Francis Nyenze Mwanzia, M.P.
4. Hon. Nyagah M. John, MP

5. Hon. Njogu Barua, M.P.

6. Hon. Adan M. Nooru, M.P.

7. Hon. Abdullswamad Sheriff, M.P.

8. Hon. Mwadeghu Thomas, M.P.

9. .Hon. Chrisanthus Wamalwa M.P
10. Hon. Irungu KanO ata, M.P

- IN ATTENDANCE
NATIONAL ASSEMBLY
Mzx. Abdullahi -Aden . First Clerk Assistant
Mzr. Joash Kosiba - Fiscal Analyst

AUDITOR GENERAL’S OFFICE

Mr. Dennis Kariuki - Director of Audit
Mr. Obed K. Chweya - Senior Manager
X _




Mr. Muli Kalinda - Manager

INSPECTORATE OF STATE.CORPORATIONS

Mrs Joyce Wesonga - Assistant Inspector General

MINUTE. NO 81/2014 - APPEARANCE BY DR. CYRUS NJIRU FORMER
A _ PERMANENT SECRETARY FOR TRANSPORT

The Committee noted with concern that Dr. Cyrus Njiru, the former Permanent Secretary,

Ministry of Transport had failed to appear before it. The Committee directed that the

former Permanent Secretary be invited again to adduce evidence before the Committee.

MINUTE NO. 82/2014 - CONFIRMATION OF MINUTES

Minutes of the following sitting were confirmed and signed as true record of deliberations of

the Committee. _ _
(i) Minutes of the 12™ sitting were proposed by Hon. Bare Shill, MP and seconded by Hon.

Korei Ole Lemein, MP.

(ii) Minutes of the 13" sitting were proposed by Hon. Kimani Ichung’wah, M.P and
seconded by Hon. Korei Ole Lemein, MP. -

(111) Minutes of the 14™ sitting were proposed by Hon Korei Ole Lemein, MP and Seconded
by Hon. Bare Shill, MP.

(iv) Minutes of the 15™ sitting were proposed Hon. Maly Keraa Sally, M.P and seconded by
Hon. Paul Outoma, MP.

(v) Minutes of the 16" sitting were proposed by Hon. Korei Ole Lemein, MP and seconded
by Hon. Mary Keraa Sally, MP.

(vi) Minutes of the 17" sittiﬁg were proposed by Hon. Korei Ole Lemein, MP and seconded
by Hon. Olago Alucch, MP. :

(vii) Minutes of the 18® siﬁing' were proposed by Hon. Mary Keraa Sally, MP and seconded
by Hon. Olago Aluoch, MP.

NDZNUTENO.SS/ZOILI - ADJOURNMENT

There being no other business, the Chairperson adjouméd the meeting at Thirty Minutes
past Eleven O’clock. ' ‘

(Chairpers on)




- "' MINUTES OF THE _ 38™ _ SITTING OF THE PUBLIC INVESTMENTS

© COMMITTEE HELD ON THURSDAY MARCH 13", 2014, IN COMMITTEE

. ROOM, 5™ FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT
- 10.00 AM

Hon. Kimani Ichung'wah, M.P. — Vice Chaupelson
Hon. Korei Ole Lemein, M P.

Hon. John Aluoch Olago, M.P.

Hon. Bernard Munyoki Kitungi, M.P.
Hon. Major (Rtd) John Waluke, M.P.
Hon. Cornelly Serem, M.P

Hon. Adan M. Nooru, M.P.

Hon. Mithika Linturi, M.P

Hon. Nyagah M. Jonh, MP

Hon. Irungu Kang’ata, M.P

Hon. Onesmus Njuki, M.P.

Hon. Mary Keraa Sally, M.P.

Hon. Dr. Oburu Oginga, M.P

Hon. Abdullswamad Sheriff, M.P.
Hon. Sammy Mwaita, M.P.

-Hon. Bare Shill, M.P

Hon. Mwadeghu Thomas, M.P.

- Hon. Ogutu John Omondi, M.P.

Hon. Paul Otuoma, M.P.
Hon. Chrisanthus Wamalwa, M.P

ABSENT WITH APOLOGY

Hon. Adan Keynan, M.P. — Chairperson
Hon. Beatrice Nyaga, M.P.

Hon. Francis Nyenze Mwanzia, M.P.
Hon. Eng. John Kiragu, M.P.

Hon. Johana Ngeno, M.P.

Hon. Njogu Barua, M.P.

‘Hon. Wafula Wamunyinyi, M.P.

IN ATTENDANCE

NATIONAL ASSEMBLY

Mr. Abdullzhi Aden First Clerk Assistant

NATIONAT LAND COMMISSION

“Mr. Muhammad A. Swazuri Ph_d OGW - - Chairman




' Mrs. Salome L Murubi . Director Taxation & Valuation

AUDITOR GENERAL OFFICE
- Mr. Sammy Kimunguji =~ , - Assistant Manager

Mr. Justus Ole Kimiri - Senior Supervisor

IN-ATTENDANCE INSPECTORATE OF STATE CORPORATIONS

Mrs Joyce Wesonga - Assistant Inspector General

MINUTE. NO 04/2014 - EVIDENCE BY THE CHATRMAN, NATIONAL LAND
| COMMISSION

The National Land Commission received a request from the Kenya Railway Corporation to

QOth

9 1st 2013. Consequently the Land

A'1 |
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acquire land for the Standard Gauge Railwa
Acquisition and Compensation Sub-Committee of the National Land Commission held
several meetings with Kenyzi Railways Corpofation Staff to expléiﬁ pr_erequisAiAte preliminary
details since they had no tangible information to allow us- undertake the acquisition.
Preliminary requirements before any land acquisition or easement is procured by the

commission should include the following information and documents:-

1. Cadastral drawings showmg how the infrastructure. excises each parcel, the parcel list
table detailing land parcel numbers, total area of land parcels and acreage affected by thé
infrastructure for each parcel. These drawings shall be submitted to 4th.e commiission for
scrutiny and records. _ |

2. Provide a listing for parcel numbers indicating the plot reference number, registered
owner and affected acreage column in acres. This should be submitted in both soft and
hard copy. ,

3. Official searched of affected land parcels be produced by the Agency. However the

Commission will assist where there are challenges in the land registries.

Each agency will have to take the Land Acquisition and committee sub-committee members

on a site tour for general appreciation of the locations involved. This will ease in decision

making.




Kenya Railweys Corporation has so far sub-mitted the first 56km that extends from part of
Mavumbo and South Samburu Group ranches in Taita Taveta County, the Kenya wild Life
Tsavo —East and Tsavo West parks in Taita —Taveta County to Kathekani m Makueni
County. The Kenya Railways Corporation have yet to avail informétion to the next 220km

stretch for verification and validation by the commission.

The National Land Commission subsequently gazette the Notice of Intention to Acquire on
the 7™ February. 2014 as per the attachment. We are waiting for Kenya Railways
Corporation to facilitate the Commission to issue the gazette Notices of Intention to acquire

to respective land owners as legally provide for.

The commission is 'already receiving inquires from the public about the corridor of the

" standard gauge Railway. However, we have been informing them that the details are yet to

be submitted by Kenya railways Corporation. Upon this submission, The national land
Commission shall undertake due process as legally provided by the law on compulsofy
acquisition. _

MINUTE NO 05/2014 - COMMITTEE OB SERVATIONS

The Committee observed that:-

(1) The National Land Commission has not yet received the compensation money -

from Kenya Railways Corporation as st1pu1at10n under Article 40 (3) b (1) which
requires prompt payment in full.

(i1) The National Land Commission has no mandate to acquire land on behalf of
Kenya Railways Corporation forcefully. | ‘

(i)  The committee urged the National land Commission to move fast and do the
right valuation of the land to fast rack compensation of the land owners.

MINUTE NO.06/2014 ADJOURNN[ENT

“There being no other business, the Chalrperson adjourned the meetmg at thirty minutes past
five O'clock - P
o

Signed: . O £ ANARALRIRY. /4. .....  Date: ... 0T »

(_Chaupe;s 011)

\3

Date ...............

........







" MINUTES OF THE 47™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE

" HELD ON TUESDAY APRIL 290 2014, AT SAROVA WHITE SANDS RESORT IN

WVAIIVIDAODLA L3 S0 = 2=ms

MOMBASA AT 10.00 AM -
" PRESENT: |

Hon. Adan Keynan, CBS ML.P. Chairperson

Hon. Kimani Ichung wah, M.P. - Vice Chairperson
Hon. Francis Nyenze Mwanzia, M.P.

Hon. Bare Shill, M.P

Hon. Adan M. Nooru,MBS, M.P.

Hon. Chrisanthus Wamalwa, M.P

Hon. Abdullswamad Sheriff, M.P.

Hon. John M. Nyaga, M.P

Hon. Dr. Paul Otuoma, EGH, M.P.

Hon. Beatrice Nyaga, M.P.

Hon. Cornelly Serem, M.P : _

Hon. Dr: Oburw Oginga, M.P - -~~~ = = - o gmad i ER
Hon. John Aluoch Olago, M.P.

Hon. Johana Ngeno, M.P.

Hon. Onesmus Njuki, M.P.

Hon. Mithika Linturi, M.P

Hon. Mwadeghu Thomas, M.P.
Hon. Irungu Kang'ata, MP
Hon. Bernard Munyoki Kitungi, M.P
Hon. Eng. John Kiragu, M.P.

Hon. Njogu Barua, M.P.

Hon. Sammy Mwaita, M.P.

Hon. Korei Ole Lemein, M.P.
Hon. Ogutu John Omondi, MP.
Ion. Major (Rtd) John Waluke, MP

ABSENT WITH APOLOGY

Hon. Mary Keraa Sally, M.P.
Hon. Wafula Wamunyinyi, M.P.

TN - ATTENDANCE NATIONAL ASSEMBLY.

M. Nicolas Emejen Principal Clerk Assistant
Mr. Abdullahi Aden . First Clerk Assistant
Mr. JoashKosiba - Fiscal Analyst

Mr. Wilson Dima Senior Legal Counsel




- MP.

MINUTE. NO. 109/2014 ADOPTION OF REPORT ON THE PROCUREMENT OF
THE TENDER FOR THE CONTRUCTION OFr
REGIONAL OFFICES AND LABORATORIES FOR THE
KENYA BUREAU OF STANDARDS IN MOMBASA

The Committee unanimously adopted the Kenya Bureau of Standards (KEBS) Report
which was proposed by Hon. Mithika Linturi, MP and Seconded by Hon. Chrisanthus
Wamalwa, MP. :

MINUTE _NO. 110/2014 - ADOPTION OF THE REPORT ON THE
PROCUREMENT AND  FINANCING OF THE
STANDARD GAUGE RAILWAY FROM MOMBASA TO
NAIROBI

The Committee unanimously adopted the Standard Gauge Railway Tender Report which
was proposed by Hon. Thomas Mwadeghu, MP and seconded by Hon. Serem Cornelly,

I\/HNUTE NO. 111 /2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at thirty Minutes past
Seven O’clock

Date: At / oL ( |

........................................

Signed:

(Chairperson)















< Clelephone: 125020 -342330

FFan: 1254 20- 311182

E-mail: cagrrkenno.go ke

I’ 0. Box 3008400104
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KENYA NATIONAT, AUDIT OFFICE.

C.868 F/ (39) ;28 March 2014
The Clerk,

‘ National Assembly,
Parliament Buildings » .
P.O Box 41842-00100 |
NAIROBI. o

Attention: Mr. Emejen Nicholas

REPORT WRITING RETREAT BY THE INVESTMENTS COMMITTEE
MOMBASA -27THTO 30TH MARCH, 2014 : '

"We make reference to‘{your letter dated 26 March, 2014 and V,Ar‘e‘feré:n%é
KNA/PIC/CORR/2014 (53) in regard to the above report wrftihg"ret[eat"OF;‘the
Standard Gauge Railway, Telkom Kenya Limited and the Petroleum Refineries

Limited. : ’

The audit of the Standard Gauge Railway is still in the ptanning stage—

) We have been collecting data, besides attending com;gn]ttee meetings
e to obtain information to aide in our planning process.. =,

—— e
£

i) Our planning entails collecting and collating data from various sources
to enable well informed decision and assistance to the commitiee.

1) The office has also written to third parties with"a view to collaborating |
on certain areas. )

We have however performed desk review and observed the folldwing amongst
other issues:- -



i) The need for the Standard Gauge Railway project is well entrenched in
Kenya's economic blue print of Visio.n 2030. - c

) This is further emphasized by statistical figures from the Kenya
Railway Corporation that indicate that in 2011 only 8% of the cargo
from the port of Mombasa was transported by rail. The (92%) was
transported by the expensive road transport.

1ii) Feasibility study was conducted as well as Environmental irnpact

' assessment as required by the Environmental Management
Conservation Act of 1999

1v) Although a commercial contract between Kenya Railways Corporation
and China Road and Bridges Corporation has been signed, the loan
agreement has not been signeq so, no funds have been disbursed.
Consequently it would not be prudent at this juncture to make
_.conclusions as regard to the procurement process or the value for
money aspect. ' '

- N A S —

Going forward, and. as the project is implemented, the Auditor-General will he
~ able to appraise the Committee on audit findings.

D. T. Kariuki
FOR: AUDITOR-GENERAL
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e Dear Si,. .

SO s a i)

DRPORATION (KENYA)

n, NU!!'C:]’JI

FAX: 570334

Mﬁ%m: OFFICE: FLOT LR, 3307
PO. BOX 390 [ MAIRCBI, KEMYA, TFL £

Hon. Chirau Ali Mwalcwere ' Aprit 1521008
Minister for Transport

Transcom House, Ngong Road

P.0.Box 52692-00200

RE: MOMBASA - NAIROBI ELECTRIC RAILWAY &7

Firstly, we would like to congratulate you on your appeintiient o (his viiabininisiry,
We are a state owned corporation, hdsed in Beijing. and have heen inroad
construction projects in Kenya for more than 20 vears, I{ iz our inlention s ihe spirit

i
of cooperation with emerging markeis such as Kenya, (0 assist in supporting the
_country’s priority areas of growth. ' - e LT oTm s
Inthis- 1e°ard Ve seek 1o assistin establishing Ke clectiic raibwa 1

We would gladly ax)p;ecwe your Ministry’s able ;acgluazim o ihis ye

priority would be to secure an understanding with your P‘-"Ii"5575i"1' (Mg v ;s_!!:wlm('i). To
MOU seeks to allow CRBC aceess fo

begin with, this fessilsilily ~tudy at
our cost. This st dy should take a perind of ,’» A n}("-i]’:{z‘: a’,’?zu;c thiy = l;nmp‘ete

CRBC and MOT can make a review and deciile o the masi suitahie sway fopwenpd

The investment on this project would L\, arge. As wae

funding sources of this venture, should] it RIS

—‘—)—)

investment from C RBC: and/or b). Buvers credif from L3000 sl

from CRBC: and/or d). Direct investment Liam ol {inancial et ivdnne—We -ape—-————- -— = - 4

also prepafed to exalave a...ny other niethods. shiongld MY

Sir, we ook fo

v , :
 to your early response on this naiior, ' ) é
. g
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1 -r’! and Pridge
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Encl. MOU -
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await your response ¢

CHINA RQQ'@ & BRIDGE CORPORATI OE\% (‘{a,'s\ﬂi’\)
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FAX: 570324
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HEASURY
Boees ron en97-00100
NMATROBI

KENYA
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Ref. No.» EA/FA 214/73])
H.E. Mr. Deng Hongho
Ambass’"‘ader
Embassy of Peopie’s Repubiic of Chine
P.O. BOX 30308 | \ | | |
NAIROBL. : 1

Y our Excellency,

RE: REQUEST FOR A CHIMESE FIRANCIAL ASSISTANCT 10 CONSTRUCT |
5 STAMDARD GAUGE RAILWAY LINE FROM MOMBASA TO L
MALABA AND TO DEVELOF LAMY TORT AND 75 ASSOCIATED
INFRASTRUCTURE. | -

As you are aware, the Govemmaai it G Fey i el
the Visien 2030 that seeks o hanafoanm ensed b o niidelle income

country providing high guelity of ir'ﬁ oot il ol i s ladn ond secure i
i ' -y L = 1
environment: The development o nﬁm Ji fee bios Doen icdentified .as 1

: l/ey ’ro supuort m~ P )'m mun of ey Minorn oo o _ i

Kenya is a transif huls S‘-JLT*}Z:!C?'II"!I"I-;'! e s i eraingg - pmiie2s namely;
Uganda, Rwanda, Burundi ancl-dhes Domies i die epniblic of Congo. In
recognition of the dbove role, Hhe e b oo bonver cantinues to
invest heavily in the impoverment o kesihen, 0 nizlos 2ol Metwork: “ in = <)
deecl the section frorm FAGn et b Bl e il fe e e onstructed ]
o hlgh standarc 1o nebweort et i wesoai e Dl b cagm T e
process of improving e secfioa beiuicon. 08 m Lt il Kisumu City
-under the Nartham Comdor o - wb fin o noenl il o b However,
the hecavy investment macle ey e dhabie i Toaicky ond benefits
accrued are in danger since e voika s dine s ey Ceee e Tonctional for

some time and therefore vnaisle: Loy ooy e ™0 The ol and future
demancdls. .

The Govemment of Kenya reccois o lies dge e - of wafeguarding
the heavy investiment made cn s Pt g il B oaacd bletwork, and
therefore, the need fo canshin g icae b bocpeevst o fing from




i virnrie s o

and actioned by the Minisiry i i iy i

By a copy of this lefter both tha NMinisiry of Firvn

Corporation are cidvisedi aecordingiy.

B - ("/—'
Yours &~ u.xgh]

Cing. Abduirazag Adan Al HSC
PERMANENT SECRETARY |

C.C.

Mr. Joseph K. Kinyuag, CB3
Permanent Secrefary
Ministry of Fincnce
TREASURY

P00 VAle—ioite: NTs e~ il A,
F@les 4'.'~'«.,:‘:;k£-\:":\'o'mg ~ti~

Solicitor Genergt -~
State Law Office
NAIROB]

Mr. Nduve Vil

Manraging Director

- Kenya Railways Corporaion -

NAIROB]
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e nind Kenva Roilways -

e









?aso y of the Peoplp 8 Repubh 6”f C_hm a~

£ d Mag 2o
I

\‘_\ "'7, 7
' ‘z\"ﬁ‘;i\:’"?'_x /%\b g "",55'
s ) % 1’\\“"““’\1;/-#'#
( 27" MdléT‘*«’?OO:/ S e

Mr. JOSEPH'K. KINYUA ‘“§> -

Permanent Secretary K‘ . ) ﬁ

Ministry of Finance < . A ) 5

; ' éa -t
NAYROBI C >
Dear Sir, - T s
A | q;ﬂ..,r.x\_

Re. Conwssxonﬁl Loan for Kcn\m Rural Telecompinnications Developmeni
Project (Phase 1) '

Kmdly 1ch1 to youl leuel EA/I‘A 214/78/01/W/(72) of Janmary 292007 to H.E
Zhang Ming, Ambassador of the People’s T{epubnc of China, on the above subject.

. Mr

The Ch_nese Governmment is in full support of the Kenya Rmal Telccmmnmncauons
Devclonmcm Project (Phase II) and we have no cbjection that this proj ect 15 lendered
compchhve]y by Chinese compames 1eplcsented m the country.

Li Yoan :
Economic and Commercial Counsellof® 47 H ..-
]Zmbassy of the People’s Republic of China™

R

Ngeng Road, P.O. BOXASIS’O GPQ 00100, Nairobi, Kcnya
Tel: 254-20-2726180 Fax: 754—70 2713451 E-mail: c_i_nakcnja@yahoo com hﬁp Hee.mofcom gov.en







REPUBLIC OF KENYA
MINISTRY,OI— FINANCE

Telegraphic Address: 22921 THE TREASURY

FINANCE - NAIROBI ' P.O. BOx 30007-00100

Telephone: 252298 . NATROBI

When replying please guote ( - KENYA

Ref. No. EAJFA 284/78/0L/W[(72) 26t January, 2007

H.E. Mr. Zhang Mm o

fmbassador _

[Embassy of the Peoble’s Repubiic of China

P.0. Box 30508 .. '

MNATROBI ‘

Jour Excellency,

RE CONCESSIONAL LOAN FOR THE F(FEN";’,@ CRURAL
TELECOMMUNICATIONS DEVELOPMENT ERQ CT (PHASE
I ' e

I am writing to first ekpress our appreciation to yeur Government ahd the
people of China for availing funds for the Phase I of the Kenya Rural

implementation.

As you may be aware, we submitted an application for another

~—Telecommunications  Development™ “project,”~which™ 7is™ now under =~

concessional loan financing for the Phase II of the above project on 26" -

Septeémber, 2006 and .are grateful to note that our request is now under

consideration. We'are also aware that Exim Bank procedures require that -
a Commercial Contract be signed between the implementing Agency '

(Ministry. of Information and communications) @nd a Chinese Company-
prior to'the S;gmng to the Loan Agreement

In view of the above, the Government would be grateful if the project is
tendered competl‘uvely by Chinese Companies repn esented in the country:.



~ This will nat only enable the Government to get value for money, but also
promote transparency in as far the project's procurement process is
“concerned. o -‘ - :

Please accept, Your Excellency, assurances or our highest consideration.
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JOSERH K, Kinyus,loas S
PERMANENT SECRETARY/TREASIIRY
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) W@rid Bank Lusﬁmg of Ineligibie Firms & Individuals

Available in: Espafiol

Fraud and Corruption This List is Curent

The firms and individuals listed in Table 1 below are ineligible to be awarded a World Bank-
financed contract for the periods indicated because they have been sanctioned under the
Bank's fraud and corruption policy as set forth in the Procurement Guidelines or the
Consultant Guidelines. Such sanction was imposed as the result of:

(1) an administrative process conducted by the Bank that permitted the accused firms
and individuals to respond to the allegations. Through July 2007, this process was
con -L.Cted ID_ aceordance with the Sanctions Committee Procedures adopted on August
22,2001 Since then the process has been conducted in accordance with the Sanctions
Procedures of the World Bank Group Sanctions Board. For more information on the
two-tier sanctions process go to Sanctions Management webpage.

OR

(2):.cross-debarment in accordance with the Agreement for Mutual Enforcement of
Pebarment Decisions dated 9 April 2010, which, as of July 1, 2011, has been made
effective by the World Bank, Asian Development Bank, European Bank for
Reconstruction and Development, Inter-American Development Bank, and African
Development Bank.

Click here to see additional notes on debarred firms and individuals and here to see an
explanatory note on the application of cross-debarment.

The 'Bank may also apply other actions to firms and individﬁals that do not result in
debarrment. For the current list;see-Table 2: Other Actions.. .

To report allegations of fraud and corruption in Bank-financed projects, please
contact the Integrity Vice Presidency.

Tab!e 1: Debarred & Cross _Debarred Firms & Indw;duals

Note: To obtain the best results when performing a search, it is advised that only a portion of the firm/individual name be entered. This allows for the
greatest chance of seeing all sanctioned entities with names close to or exactly as those being searched. For example, to search for:

" C.V. ABCD, enterABCD;
ABCD Engineers SRL, enter ABCD or ABCD Engineers; or
ABCD Royal Consulting Co., enter ABCD, or ABCD Royal, or Royal Consulting

Please also avoid accentuated characters and generic terms such as: Ltd.; Limited: Corp.; etc.

Name: ( _ ] Country:  China _ [v) - 60 Reset
R s : < . . ) % Ineligibility Period . )

» .. Firm Name ; Address Country ; < - N Grounds
T . Co R - . CFrom = . To . . | - .
CHINA HUNAN B HEADQUARTERS China - 01-OCT-2013 30-SEP-2015 Procurement Guldehnes
CONSTRUCTION _ ADDRESS: 788 , 1.14(a)(ii)
ENGINEERING GROUP SECTION 1,

CORPORATION SOUTH FUROUNG

(CHCEGC)*165 AVENUE,

hitip:/web. warldbank. arglexienn




CHANGSHA,
HUNAN

-LOOR 6, BLOCK - Chiria -

'hﬁp:f/web.woﬂdbank.org/exiernalidefauli/main7pr5r.fl=\’&pagePK=6 14..4ﬁ“‘9344&quewconient{\ﬂDK:BAOeWOO&sup_name:&sﬁpp_country:CN T 21/01/2014 13:28

Pags 2 of 29

TARLROAD (BEIJING | A JIENENG _ Guidelins, para. 1.14(z)(i) - .
ENVIRONMENTAL" BUJLDING__‘ 2% L = -
TECHNOLOG XIZHIMEN N RTHA -
Eipzase “ST, HAIDIAN
DISTRICT ,
SNC-LAVALIN (CHINA) 888 SHENDA China 17-APR-2013 17-APR-2023 Consult. Guidelines 1.22(a)
ENGINEERING AND ROAD, SHENYANG (i)-(ii); Proc. Guidelines
MANAGEMENT INC.*150  ECONOMIC & 1.15(a)(i)-(ii)
TECHNOLOGICAL
DEVELOPMENT
ZONE,
SHENYANG
_SNOLAVALIN (SHANGHAI);,401—405 HUA - “17-APR:2013 .17-APR-2023+ bohs’uit Guidelinés 1.22(a) =~ -
o ' Wi A ' )-(i iy; Proc, Guidelines ;.
A _1 5(a)(|) (||
(WEST); 20051, 7.« 7 T : gt
ZHONGHAO OVERSEAS  SUITE 617 EAST  China 30-MAY-2012 29-MAY-2014 Procurement Guidelines,
CONSTRUCTION ENG. PLAZA, 5 NORTH 1.14(a)(ii)
CO., LTD.*106 ROAD, WEST 4TH
' RING ROAD, HAI .
DIAN DISTRICT,
100195, BEMING
ALSTOMH DROCHNA "NO. 237. "'2?1.LFEB-‘ZC‘)32:VI' : OFEB-2015 1 996 Procurement
"CO.LTD*97- "JINGSAN - c o :
ROAD,AIRPORT *
ECONOM!C AREA
" CHINAFIRST NO. 3, China 26-SEP-2011 25-SEP-2014 Procurement Guidelines
METALLURGICAL INDUSTRY ‘ 1.15(2)(ii)
CONSTRUCTION " AVENUE,
CORPORATION (CFMCC)  QINGSHAN
*57 DISTRICT,
“WUHAN, HUBE,
430081,
CHINAFIRST' NG 3, 25-SEP2014  Procuremeént Guide
METALLURGICAL GROUP: INDUSTRY : 1:15(z)(ii)
) AVENUE
QlNGSHAN
ZHEJIANG ZHEDA 212 WENER China 15-SEP-2011  11-AUG-2014 Cross Debarment; EBRD
INSIGMA GROUP CO. LTD. ROAD, "
(INSIGMA GROUP) ~ HANGZHOU,
ZHEJIANG 310007
ZHEJIANG ZHEDA™ T China 15 §éf5 2011 ' A11-AUG 2014 Cross Debarment. EBRD 5
INSIGMATECHNOLOGY }",'TlANMUSHAN ’ :
' " ROAD, 12F, - s _
:"HANGZH'OU, 2y 0 : '
AZHONGKE LIFE SCI_ENCE NO. 88, China 26-JUL- 2011 _25- JUL-2014 Procurement Guidelines =
~& TECHNOLOGY CO., LD ZHIYUAN'ROAD, - =~~~ -~ - - = - === e R 1) () D
-*40 WUKANG TOWN, ~
DEQING COUNTY,
ZHEJIANG 313200



Yy 409 2 OCK

El BIGH

s NO. 183, BLLOCUK C H 28-JUN-20%1 Oona ing Procurement Cuidelines
leDbt PROJECT CO B, HAOZHOU 1_14( ) I,)
LTD. <37 ROAD, HEFEI
' : CITY, ANHUI
R PROVINCE,
MR, YANG LIN * 30 C/O SUITE 617 China 11-MAY-2011  10-MAY-2014 Procurement Guidelines
. EAST PLAZA, ' 1.14(a)(ii)
: NO. 15 NORTH
ROAD, WEST 4TH
RING ROAD, HAI
DIAN DISTRICT,
100195, BEIJING
DAQING OILFIELD NO. 19, XIJING China 07-MAR-2011 19-NOV-2017 Cross Debarment: ADB
HIGHWAY & BRIDGE ROAD, RANGHULU
ENGINEERING CO., LTD.  DISTRICT,
' DAQING CITY
" CHINA COMMUN!CATIONS NO. 85, -~ China 12-JAN-2009  11-JAN-2017  Procurement Guidelines
* CONSTRUCTION © " DESHENGMENWAI : ‘ , : 1.15(a) i) -
COMPANY LIMITED, as the STREET,
successor or assign to BEIJING 10008,
China Road and Bridge
Corporation *21
CHINA STATE - N/A, BEUING China 12-JAN-2009  11-JAN-2015 Procurement Guidelines
CONSTRUCTION ‘ ; 1.15(a)(ii)
. CORPORATION (CSCEC) o ’
22 _
CCHINAWUYI CO. LTD *23 China © 12-JAN-2009 11-JAN-2015 Procurement Guidelines
' 1.15(a)(ii)

Notes on Debarred Firms & Individuals

everal firms above are marked with an asterisk (*). The explanations for these are as follows:
[*1 The period of ineligibili’cy of the sanctioned firm extends to any firm directly or indirectly controlled by the sanctioned firm.

*2 The period of ineligibility of Eksen Proje ingaat Turizm Ve Ticaret Anonim Sirketi ("Eksen") extends to any organization directly on
indirectly controlled by the sanctioned firm. The period of ineligibility of Eksen may be reduced by up to one year if, after two years
of ineligibility, Eksen has taken appropriate steps to cooperate with the World Bank and if Eksen has put in place an effective
lcorporate compliance program acceptable fo the World Bank and has implemented this program in a manner satisfactory to the World
Bank.

*6 The period of ineligibility of Global Spin-Weave Limited extends fo any firm dlrecdy or indirectly controlled by the sanctioned firm.
The period of ineligibility of Global Spin-Weave Limited may be reduced by up to one year if, after four years of ineligibility, Globali
Spin-Weave Limited has put in place an effective corporate compliance program acceptable to the World Bank, and has implemented
this program in a manner satisfactory to the World Bank.

f*10 The period of ineligibility of Glocoms, Inc. extends to any legal entity that it directly or indirectly controls. The minimum period
of ineligibility is the eight-year period indicated in the posting above; provided, however, that after this minimum period of ineligibility
of eight years, Glocoms, Inc. may be released from ineligibility only if it has demonstrated to the World Bank Group's Integrity
ICompliance Officer that it has complied with the following conditions: (a) it has taken appropriate remedial measures to address the
Isanctionable practices for which it has been sanctioned; and (b) it has put in place an effective integrity compliance program
acceptable to the Bank and has implemented this program in a manner satisfactory to the Bank.

*11 The period of ineligibility of Maurence Anguh extends to any legal entity that he directly or indirectly controls, including but not
limited to Theé Glocoms Group, Inc., Global Technology Solutions, Inc. and Glosolve Limited, The minimum period of ineligibility is the
ecight-year period indicated in the postmg above; provided, however, that after this minimum period of ineligibility of eight years,
Maurence Anguh may be released from ineligibility only if he has demonstrated to the World Bank Group's Integrity Compliance
iOfficer that he has complied with the following conditions: (a) he has taken appropriate remedial measures to address the
Isanctionable practices for which he has been sanctioned; (b) he has completed training and/or other educational programs that
demonstrate a continuing commitment to personal integrity and business ethics; and (c) any legal entity that he directly or indirectly
controls has put in place an effective integrity. compliance program acceptable to the Bank and has implemented this program in a
manner satisfactory to the Bank. .

*15 The period of ineligibility of OREDAR extends to any firm directly or indirectly controlled by the sanctioned firm. The period off’
ineligibility of OREDAR may be reduced by up to one year if, after one year of ineligibility, the Sanctions Board determines that
IOREDAR has put in place a corporate compliance program acceptable to the World Bank and has implemented. this program in a
manner satisfactory to the World Bank.

*21 Pursuant to Section 9.05 of the Sanctions Procedures, the ineligibility of China Road and Bridge Corﬁ-. applies to China
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NS .
% P 0. Box 30121 - 00100, Nairobi, Kenya
= R Yol +254-020-2215211, 2215796
_. ©_ Cell: 0728-603581, 0728-603582
18 Fax: +254-020-340049/ 224156
* 2 -\ E-mail: md@kre.coke .
Waebsite: www.krc.co.ke ' : : . LN \
e BERNYA RAI

Ref: OPR.9 | ~ pate: 3% October, 2012

ESD,

LWAYS
righkt aa track

/s China Road and Bridge Corporation (CRBC)
88, Zhonglu Plaza,

) Andingmenwai Dajie, K
) . BEIJING, CHINA
Tel- 0086 10 64280055, Fax: 0086 10 64285667

Dear Sirs,

RE: SUPPLY AND INSTALLATION OF THE FACILITIES, LOCOMOTIVES
AND ROLLING STOCKS FOR THE MOMBASA-NAIROBI |
STANDARD GAUGE RAILWAY PROJECT

LETTER OF AWARD

This is to notify you that the Kenya Railways Corporation has accepted ydur
proposal dated 18" June, 2012 for Supply and installation of the facilities,
A %3‘ locomotives and rolling stocks for the Mombasa—iﬂaimbi Standard
= Gauge Railway Project for the amount USD1,146,791,008.75 (Say United
: States Dollars One Billion One Hundred Forty Six_ Million Seven
Hundred Ninety One Thousand Eight and Cents Seventy Five Only)
“axclusive of Valug “Added- Tax;~ Customs- Duties; - IDF.-Fee, .Cess,..and ...
Withholding Tax. :

The aforementioned amount is the Contract Price payable in consideration

of the execution and completion of Services as prescribed in the Contract
Document.

In accordance with the provisions of the contract, the Managing Direstor of
Kenya. Railways. Corporation. will be  the Buyers Representative. The
Managing Director shall appoint a Representative 10 perform the duiies set
under the said Conditions ‘of Contract. .

The Powers and Authority of the Buyer's repreéentative shall be notified to
you in writing. '

. .008

/% All correspondence chould be addressed 1o the Managing Director




23

You are now required to give a formal written unconditional acceptance of
this offer and to produce a detailed and resourced Program of Works with
superimposed cash flow based on the forly eight (48) months period for
completion of the contract, both to be approved by the Managing Director.

This Notification of Award shall lead to conclusion of a contract between the
parties, which shall be confirmed through the signing of the Contract
Agreement by you and the Buyer.

Your fthfut!y,

- Nduva Muli

MANAGING BIRECTOR

609 - I









= 0. Box 30121 - 0010, Nairabi, Itenya _ : ’
ol #254-020-2215211, 2215796 if
< gell: 0728-603581, 0725-603582 '

* Jax: +254-020-340049/ 224156

- |pmail: md@kre.co.ke

=Y |yebsite: wwwkic.coke

. , — e L XENTA RATLW A
| = = g B ER right or track

Ref: OPR.9Q Dator 14ih March, 2013

. ... M/s China Road and Bridge -
Corporation (Kenya)

R Piot ..R.330/265 Hathery Road, _ | S »
R DU Lavington o A !
P.0. Box 39037 - 00623 | !
AIRORB i

N i

Tel: 020 3870331

Dear Sirs,

lg.u"“] e

RE: TENDER NO.KRC/PLM/B1/2012 - SUPPLY AMD INSTALLATION
OF FACILITIES, LOCOMOTIVES AfD AOLLING STOCK FoR THE
MOMBASA NAIROBI STANDARD GAUGE RAILWAY PROJECT

= Rl

This is to inform you that our award Letter dated 2 (intober ~012 for the
above tender is hereby withdrawn.

The decision to withdraw tie awaid leltar is based G B8 review of section
8(1) of the PPD Act 2008, which stales as folome: -
Act conflicts with any obligations of e e
or other agreement fo whick Kenys is a |
instances of negalizted grants or loans”

e Y Provision of this
i 34 _ﬁf::'?rr_eaireaiy
fiievar axcept in

,T_he,abovevr..r}rovision-of--dhe"PPD’ Act dxampls this PHOnUrRant from the
application of the Act, as this is a procuvemant 1o ba fupdad by g

grant /loan an a G to G memoranduim o !i;’i!jif_’.f’:?i;_”in:.‘ﬁif’.g_ The award fetter
therefore has no relevance to this project. :

Yours faithfully

Nd%ia Muli
MANAGING D!HECT;@@ .

Qe o2

All comespandencs should La ediirasznd in e Managing v,













DEPARTMENT OF TREATIES ARD AC

NW)US/B 002 VO /42

:lﬂc-

é__A@,zg@NF/s EC/14/153 YOL VI
% e_’f.

/Dr. Eng. Cyrus Njiru, PhD., CBS
i Permanent Secrefary,

-4 Ministry of Transport

4 Transcom House

4 Ngong Road

NAIROBI

S“JPF‘?.Y AMD INSTALLATIOM OF THE FACILITIES, LOCOMOTIVES AND ROLUNG

STOCKS FOR THE MOMBASA-MAIROBE! S»T&N ‘C G "ﬂ i 3“5 LW AY PROIECT

£ We refer fo the letfter Ref: MOT/S/8.002 VI 1/ (3 4] et 275 Septamber 2012
<from your Ministry and fhe letter received: fiom the Kenyea Hin dated 1+

£ October 2012 and referenced OPR.? in response to oun Retr AG/CONF/14/153
\/'OL_\./H dated 17t September 2012 raising issues on ihe abhove syl ?- matter.-

%
-
u
g
.3.

Corporation (KRC) to the issues which we had reis

5 > our lefter mantfioned
-3 above. We wish therefore, 1o respond as 1c>llcn=.f~.fs:

1. Locai address for the represenfiaiive: We nota thal KR haas provided the
local address of the Seller M/S China Roaet oing Rricdge. Corporation
(CRRC) as we had proposed. ' ‘

i
upon the provisions o”{"'Ee'c‘ﬁdﬁA &'of the Publi Procurement and Disposals.”
Act’
. Compiletion Fcn‘mcm‘ea We note theit KRC e (_y,"n(;;r“,(i:::f{ Ihe Confract to
reflect this requirement. ' .
Overland {ranspaortation of Vommomhm We nole nm KRG has qmended
the Contractin iine \/vnh our recommeaniclaifion

We have taken note.of the rosporse received from the Kenya Railways

Project procurement: We note that KRC has confimead that it will rely ;

£, Box 437112 - 00100, MAIRD Tk i ST INTIIIT TN ATI3R7G935

SEAAN - mfa s it oY




5. Standards: Weh
appropriate.
Arbitration: Kindly note that
is potentially more di
W& propose that in the ey

..Qrbifration the seqt of arbifratior

ave mken noije

6.

Isadvaniageo

Based. upon the letier mentiched o
the following undertakings from the C

A
“onclusion is o prereq Guisite
of China for the
shaill be

project. Thei
stricily applied to the

be subjected fo the consider Hion «
The. Procurement process shalj e
and therefare Section.é of ik

apply.

Commercial ¢
ent as g step in 'hP Pf

o,

Based on the abaove, the
Governme

'\rCS‘“l&:tl‘

* > 2. S
%

DORCAS ACHAPA, mps
DEPUTY SOLICITOR-GENERAY,

Mr. Joseph i}
Permanent Secr 2fary
Ministry of Financ e/ LTy
NAIROR] |

Copy to:

- ——
Kin VL, f

_. Mr. Nduvea paul

Managing Dfref“tor

j | | KEH‘[O Ra )IWQ‘ orizoration
P.O.Box 30127 FrH(V)

e NAIROR st e

hmv@

[S1F

of the revisad

e revision

}acle on it

N /
3
e

Provision cind find. the same

s Clause in Seciion 1]

5 thon ihe fommes rovision. Therefore,

The Commerciql ¢ ONIFaCt s &1 componen

0 obyteaing USRS
fore. fhis ie
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auiee fo the seat of

. WE Can surmise

“niire project and its
e Covernmem
0N the saig Contract

‘.r.sris'.if‘icra':-s Of iha Com‘ro‘cf

oo Hhe oy Ojact in general shgjj
Piroval of the 7rﬂasury #
he Fing NCing Agreement
N and D}Sp’\Sf" A TSf\C”;‘

signed on behgl of the
=i at hand.
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o MEMORANDUM GF Unps RS

The Memorandum made and executzd on the A2
Mairabi, Kenya. by and b helween.

The Ministiy of Transport with office Al livz Tyaney
52692-9209, Nairobi, represenied herain by Hon ang
Tranport , and hereinafier referred to as "M T

- and -

CHINA ROAD AND BRIDGE CORPORATION. A sfaie owmer @ orisated g T

SIERIVI R VoYY I Ornorg!

organized under the laws of the Peaple’s Pm'ull:lir: of China,

1
2)
D
(o8
s
=J
joR
=

Hith pripeinia ().:", cen af ' '
Zhonglu Plaza C88 Andingmenwai Dajie, B “umq “ina, with Bisnet ofiica i e BEophle : f&

of Kenya at P.Q Ray 38037, Majrohi apg’ repre

Kenya Office, Mr. Dy Fei, hereinafier refereg i As the "7

WHEREAS, the Government of the Repuhiic w7 Kenya { b Mapuan, i ieviop

\r'!
sse ks {o censtruct and develop an o rderly ans Qf‘"‘ic i Moo c= Noawehi e , »
h_ liwvay system with a total tength of ahout GOO0Km{” Tiie Proiaciny ' ﬂ

WHEREAS, the Kenyan Covernment re iz {he SRy af the

construction and completion of the Project and Hias agraed i annspd the iarhniaal “nd oo
financial assistanice oftered by vafious § financial insti 0ns AW 155 Resg 2 Rrdge

Corparation throuqh CRBC to undertake Design.  Conztanes
Project;
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WHEREAS, the MOT considers the ahove

‘interests of the Kenyan Government and has e o
_undertake g Feasibility S Study irc! uckng preh.m @y

no cost ia MOT:
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the assessment of the financial, legal and fpancial vis e Bingerl - inethiding
technical feasibility and cost esfimates faking inty copsitlersiion o farnuiremenia of

related financial institutions and/or CRBC

Preliminary Information. Within thirty days (30} froun he aveotion ]5 ihis Moo angdum,
CRBC shall provide MOT, with a list of requiremanis with respeni (o infarsslion which
CRBC would like MOT to supply (the "List") far the Siu:’i‘;_ within ety daye from
receipt of the list, MOT shall furnish CRBG
provided such information is available io MGT

- wiith e inforinaiion isipastd hy r‘l..u

“Presentation of the Study. As soen as practicabie after exadition of his Memarandum,

CRBC shall organize and appoint a team of experiz 1o underisios 1ha Siudy Tha CRBC
shall present the otudy to MOT within 5 montis frem the date of (his = Memarandiug

Reseivaiion. The MO T shall not he bound whatsoever by the resul's and conchizion of lha
study. The MOT reserves the right o (Nﬁﬂuqtm ~1urav accapt 1okt adopt 2ndfor nlilize

whatzaaver, neavirted

the Study for its own purpases and uses withou! any fiah

Lt

however that the MOT shall not permit the conteniz ar infnfﬁmiir‘,:: t i tha sindy
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or any relevant documents andfor information 2|
information disclosed by CRBC to the MOT. o ba HES::#OSQ(} tﬁ 0 ()H'w.:':‘r.vise. n=arl in any
'way or for ariy purpose whafsoever by anyone ather than the pasties herain sveon! fnr tha
purpose of enabling CRBC to pursue and implerneni tha prejos

Cost of the Study. All costs and expenses to undertake and complate

12 S ghall e

for the sole account of CRBC, provided that any relsvanl mfimation which s, in. ihe
possession of the MOT or which can he obfainad by tha MOT wilhort cost io @ 2hail e
provided fo CRBC by the MOT. free of the cnst and charges to 1200,

iSen wath MOT

The Term of Refarence of the Study shali be prepareri by CREE i copRy

The Study shall include the legal implicat

of the exisiing contracts,
of the Project.

- Comnpletion of the S tudy, Aftar compietion of tha siticly, the pariies Poveio will condyot -

consultetwn on the resylt af the siudy and ex picta in gond ik tha posaibiliicg of i

partrea having 5 meaningful partici pax"on ) Unds
of meyr‘ If the Study was approves
(:ngmveering, Precure and Coniram

{5 THE EFC CONTRACT

If the Study was approved by MOT, CRBC shali disy: 3
preliminary design of the Proi=ct immediately with i 1“"p frossy M)

AM 0 sy st the

B g .
BNy any .

-~ . - S —

Tl T o i e ——— s i, S T

R

e



The design shall include the technical and firaieal 23

and conditions of the EPC Contract ah“r{’)n"lhfallon Wwith M)
Aiter the completion and agreement of design from MOT amd C1RE0 hoib parias ahall
appoint their own committee to start the negntialinn immadiaiely on the aommearcis)
contract of the Project on the basis of EFC.

— ~ AnEPC commercial contract for the Project wili 1= duly sigier is bati padies

i FIMANCING OF THE PROJECT

Alter the signing of the commercial coniract of the Project, i

for the sources for the funding of the Project.

The fellowing two ways may fake the fundfican to exaciie liv o

the agreement befween Kenya Govemmeni and CERC
" {concessioning) and/or b Kenya Govarnment.

The funding rescurces may be the followings:

a. Direct investment from CRBC: and/or
Buyer's credit from Kenya Government; andin
Sellar’s eredit from CRBC;.and/or
Direct investment from other finznciat instinut
Other sources identified in fuiure.

o

a

o8

. GENERAL FROVISIONS

Segafablmy If any provision contained harain iz deciared
unenforceable by other parties that provision =hali {withesd i men

way ~agting the
effectivity, validity, legality and enforceahili ity of ramainder haraf 1 v sevaishls harefrom
and this Memorandum shall be read and corisi: rus and in

5"‘“; -'—\i'-‘m Y( 3w

sisnfn and

urposes as if that orovision were nct confained Merain,
r

Further Pevv‘\l This Memorandum shali be subject o ftioe

- Wiias gaview v portinent

government institutions in Kenva and China, if sy raview i (lme
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1.0

BACKGROUND

The Government of Kenya has identified transport as the critical

enabler for the delivery of Vision 2030, which aims io make Kenya a
middle income country by the year 2030. In line with this, ihe
Government through the Minisiry of Transport is focusing on
developing and improving the transport sector as a key driver to
economic development. The railway sub-sector, which has been
underperiorming over ihe years, is in urgent need of revamping to
ensure it plays its rightful role in the economic and social

development of the Couniry and the Region

The current railway system in Kenya linked to Uganda was developed
over 1007 \/r\'ﬁyq ago and now has serious limitations in terms of
technology and capacity. Regarding capacity, the current railway

handled only 1.6 million tonnes in 2011 compared o Mombasa Port

-throughput of 20 million tonnes the same year at a growth rate of 6%.

the balance of the traffic was therefore handled by the more
expensive road transport. The current railway system will therefore
not achieve the development aspirations of Vision 2030.

Under the auspices of the East African Community, the East African
Railway master Plan for the standard gauge railway network has
been prepared and various standard gauge rallway networks are
contemplated.

On 28™ QOctober, 2008, the H. E Mwai Kibaki the Presideni of the
Republic of Kenya and H. E. Yoweri Kaguta Museveni the President .
of the Republic of Uganda issued a communiqué at the State House

~Nairobi-that a -new- high-capacity-Standard Gauge-Raiiway be-built - -

linking the port of Mombasa to Kampala with a branch line to Kisumu

“and Pakwach (the Railway).

in order to action the communiqué, the Cabme’f on 3" August, 2012,

- approved the development of a new standard gauge railway linking

Mombasa to Malaba with a branch line to Kisumu. The Cabinet
directed that the railway be developed through a Government.—to-

* Government arrangement supporied by Government Budget and a ‘

Railway Development Fund. The Cabinet also directed that the -
Government-signs a bilateral Agreement with the Government of the
Republic of Uganda for joini development of the railway and

'subsequent seamless operation. The Minisiers responsible for
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traxwéport in Kenya and Uganda have since signed the Bi-lateral
Agreement. '

THE MOMBASA TO MALABA/KISUMU STANDARD GAUGE
RAILWAY DEVELOPMENT

The development of the Railway will involve the construction and
subsequent operation of approximately 1,250 kilometres of standard

- gauge railway between Mombasa and Malaba and Kisumu. The

project development will be split up the development of the Railway
into two phases (Phase 1 — Mombasa to Nairobi; Phase 2 Nairobi to

- Malaba and Kisumu).

3.0

On 12" August 20009, the' Government signed a Memorandum of
Understanding with China Road and Bridge Corporation (a state
owned corporation) for the Feasibility Study and Preliminary Design

-of Phase 1 (Mombasa to Nairobi section). The Report was submitted

to the Government in January 2012 and following discussions
between Kenya Railways and China Road and Bridge Corporation,
Kenya Rallways approved the FOaSIblhTy Study and Prehmmary

“design Report on 26" June, 2012. "~ 77

Following the approval of the Feasibility Study and Preliminary
Design, Kenya Railways and China Road and Bridge Corporation
negotiated commercial turnkey contracts for Gifil Works and for the
Supply and Installation of Facilities, Locomotives and Rolling Stock.
The contracts were then approved by the Ministry of Transport and

the Attorney General's Office and subsequently signed by Kenya
" 'Railways and China Road and Bridge Corporation on, 11™.July, 2030

for--the- Civil -Works--and---4" -October,-- 2012 _for-.the . Facilities,..
Locomotives and Rolling Stock. The commercial contracts are
prerequisite to the negotiations for identifying funding for the project
from The People’s Republic of China and will become effective only
after executing the Financial Agreement.

DUE DILIGENCE ON CHINA ROAD AND BRIDGE CORPORATION
(CRBG) = *

“Following the signing of the commercial contracts, it became

necessary to ascertain the technical, financial and.legal capacity of
CRBC 1o 'undertake the implementation of the project. The
Government therefore sent a delegation to China from 27" October to
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5 November, 2012 to undertake due diligence on CRBC. The

Delegation took advantage of 1
Bank of China the details and ¢

he visit to China to discuss with EXIM
onditions for funding of the project.

3.4 Composition of the Delegation
Name Organisation | Designafion Expertise ]
Mr. Nduva Muli KR Managing Director Lea{deif)f the
Dele qL[O_ﬂ__
Mé."'Teresa‘léharia Ministry of Semor As&stz_ant Director — | Procurement
Transport .Supplies Chain Management
Mr. Robert Julius Ministry of ) ) i
- Senior Economist Finance
Wanyondu Gatonga | Finance
- Mr. Aifred Matheka KR General Manager (Finance) Finance
Ms. Marianne Kitany | KR ICT Manager Slgnalhng ar'wd
e : - E— | communication
' infrasuruciuie,
Eng.Solomon. Ouna | KR Project Manager (SGR & CS) locomotives and
. , ' | rolling stock

32 Cities Visited

) The due diligence process took—thé-Delegation to Beijing; Nanjing and = . . .
Chengdu as illustrated in the map below. ‘

EEFECHITAR
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33 Objectives of the due diligence

i) Confirm China Road and Bridge Corporation technical,
“financial and managerial/human reseurce capacity 10 deliver
the Railway Project _
i) Visit China Road and Bridge Corporation nominated partners
for the Railway Project development and confirm their capacity
to deliver supporiing facilities for the project

i)  Experience Chinese technology in design and functionality of
" railway infrastructure and support facilities to be applied 1o

Mombasa — Malaba/Kisumu Railway '

iv)  Confirm with China EXIM Bank that China Road and Bridge . .

L Corporation meets the EXIM Bank criteria for the Bank to
&, o support projects being undertaken by CRBC.

a2 4 3.4 Methodology of the Due Diligence
The Delegation adopted the following methodology:
FAY

iy Siievisits to:

| © CRBC Headquarters A
' ° Construction sites of ongoing projects being undertaken
A - by CRBC — description of the project 2,
o Equipment manufacturing faciliies -y
o EXIM Bank |

iy Gaining experience on.

s Chinese railway operations, management and technology

i)  Review CRBC document including:

| | o Financial Statements — 2009 to 2011 (Annex 1) _
o Project profiles (on completed” and ongoing _projects)
(Annex i) ‘

0 Kenya Mombasa to Nairobi Railway project Construction
Plan (Annex Hi) -
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4.2

DUE DILIGENCE PROCESS
Visit to CRBC Headquarters .

CRBC is a Government institution of the People’s Republic of China.
The Corporation is regisiered by the State Administration for
Industry and Comunerce since 8" December, 2005; registration
Mo. 1200001003896, The registered address is C88 Andingmenwai

" Road Dongcheng District Dajie Zhounglu Plaza Beijing. The findings
by ithe Delegation regarding the status of CRBC are listed below.

o CRBC is a large scale state-owned foreign frade and economic

corporat.on ememnsp that focuses on consiruction of roads,

Py rres thor troncnort infrasiructurs
(.Anlv\/uy\_;,u i“"”‘u ang omner udl \J‘._/vii. HhlfdsiiuLill'c

e The Corporation serves as. a window and a platform for the
overseas operations of China Communications Construction
Company Limited ‘ :

e . CRBC has established relevant branches in 40 countries

globally
e The Corporation = has undertaken several large railway

development projects in China including Beijing — Shanghai
High Speed Railway, Harbin — Dalian passenger dedicated line,
Guangkun mixed iraffic railway among others;

o CRBC is a reputable company with nauon,al and mternaﬁonal
recognition for the delivery of infrastructure-projects
o CRBC has the technical, financial and managerial/human

resource capacity to deliver the Railway Project

- The The Government of Kar‘g\fa may fherpmre pn’rpr inio o:s(‘ussmnq

\A\J\IU

with CRBC for the Qeveéopment of the Mombasa to Nairobi standard
gauge rddway

Visit to CRBC construction sites and workshops for Nanjing —
Anging Intercity Rail project :

CRBC are undertékmg major railway infrastructure deve!opmem in

“this area. The Delegation visited the Project Headquarters where the

engineer in-charge described the work in progress. The details of the
work as well as staffing organisation are shown in Attachment 1. The
Delegaiion visited three siies. The Works in progress a‘t each site
were as follows:
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' ~ Site 1: Work in progress building -a four track railway bridge in
A situ across a river

Site 2: | Work in progress building viaduct billérs in situ

J i Site 3: Workshop dedicated for manufacturing steel reinforced

45 girders of various sizes; the work in progress was for the

| o manufaciure of 90 tonnes 32 meires long girders, which

| T would be subsequently transporied by road and rail to the
installation sites.

The visits confirmed CRBC capacity o undertake the construction of
the Mombasa — Nairobi standard gauge railway, which will have ai
least 29 kilometres. of the route on viaducts. The visit to the
construciion sites and the workshop also demonsiraied CRBGC
capacity in the following areas:

® Management of construction sites and workshops
EE ® Use of modern techrnology for the design and manufacture of
“ - ' high capacity girders - |
i v e Access to high technology equipment for handhng, transporting
; : -and installing girders and capacity to build railway bridges ,
{7 o . Training: At each construction site and the workshop the
] Delegation -saw facilities for site training- tadr well as young

trainees. It was clear to the Delegation that the company takes’
~ training seriously. -

At the company headquarters the Delegation had earlier been shown

- wall - displays -of--a--variety - of-- infrasiructure- development . projects... -
(including building of raitways) already completed by the company as
well as a wide range of machinery that was employed. The
Delegation was-abie to confirm at the three sites CRBC technical and
managerial capacity to undertake railway construction.
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1- ' . 90 tonnes steel reinforced concrete prefabricated box girder at CRBC
RIE] Workshop ready for transportation to the construction site
iy

IO P ULy

1 Transportation of prefabricated steel reinforces concrete box girder to
a site for erection. Similar machines will be used for the construction
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4.3

Visit to Equipment manufacturing facilities {CSR Zivang
Locomotives Manufacturing Company)

The Delegation visited CSR Ziyang Locomotives Manufacturing
Company in Chengdu. The facility managemeni made a brief
presentation describing the facility and its products following which
there was discussion io enable the Delegation understand the
relevance of the products fo the Mcmbasa — Nairobi siandard gauge
railway project. :

Summary of the preseniation and subsequent discussions

@ Production capacity = 500 diesel and eleciric locomotives per
year; actual production depends ofn  ordeis received.
| ocomotives range from meire gauge io broad gauge and from
heavy haul to passenger and shunting locomotives

® A major locomotives manufacturer in China

® Has exported locomotives to Turkmenisian, Viet Nam, Sudan,
Australia, Brazil and Kazakhstan

o Has developed home grown diesel powered AC-DC-AC
locomotive tfechnology |

o Manufacturer of locomotives components such as crankshaits,
connecting rods, camshatfts, gears, hydraulic transmissions and
pistons for export to Europe, India and Americép;{_;_

o Manufacturer of Tunnel Boring machines for domestic and
export market
e One of the standard locomotives manufactured by the company

is Type: DF8B — a 3680 KW locomotive similar to the one

" specified for the Mombasa - Nairobi standard gauge raiiway -
freight haulage. The locomotive has been developed in China
along with its engine and- electrical transmission and has
proven technology dating back to 1998 -

® The company has manufactured and defivered metre-gauge
push-pull Diesel Multiple Units (DMUs) of formation M+13T+M

to Vietnam and Malaysia. KR is interested in similar units for

| the Nairobi Commuter Rail service _ ‘
® “The Company coniirmed they will be working in partnership
with CRBC to deliver locomotives for the project. The list of
equipment suppliers submitted to Kenya Railways by CRBC

includes CSR Ziyang Locomotives Manufacturing Company as

the supplier of locomotives and freight wagons. ’
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DFSB 3680kW (= 5,000 HP) mainline locomotive — similar to
those proposed for Mombasa — Mairobi standard gauge raitway
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M+13T+M metre gauge push-pull DMU for Vietnam — KR is
considering operating DMUs for Nairobi Commuter Rail project

Tour of the facé!ify and findings

The Delegation toured the locomotives manufaciuring facility and

confirmed the firm’s capacity 1o manufacture ” and assemble

locomotives. In particularthe Delegation confirmed the firm’s capacity

to manufacture the sensitive parts of locomotive engines including:.

crankshafts, connecting rods, camshafts, gears, hydraulic
transmissions, engine biocks and pisions. The Delegation saw
expensive quality control machines supporting the manufacture of the
parts. The Delegation took particular interest in equipment said to
cost US$ 18 million, which is used for measuring machining
tolerances of those sensitive engine parts. To sustain the condition of

the equipment, it is housed in a room whose temperature, humidity

‘and air quality are strictly controlled. Other production lines observed

included:

® Whéelé prédﬁctio'ngr»idué:s‘séhﬁbly

.© Bogies machining and assembly

° Engines assembly |

® Complete locomotives assembly and testing
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3.5

Gaining experience in Chinese railway operations, management
and technology

" Train ride Beijing to Nanjing

CRBC participated in building the Beijing — Shanghai high speed line
by building 157 kilomeires of ihe irack. The delegation has a ride on

this line between Beijing and Nanjing — some 1,160 kilomatres. The
journey took 4 hours and 15 minutes.

The Delegation made t'he_ following observations:

° The ride was comforiable and despiie an average speed of 300
. km/hr (maximum speed achieved was 310 km/hr), the
pressurised interior of the coaches remained quiet without the
motion noise interfering - overly with —any level of voice
communication. N A -
o °  The train was well patroniéed with all the 1,060 seats taken
confirming that the operations were meeting passengers’
expectations - e . e ok

e The line is almost entirely suspended on viaducts to achieve
the stringent gradients and curvatures (2% and 7000 metres
respectively). - '

® The railway bridge across the Yangtze River js a particularly
imposing structure and an engineering mas’tergfiéce_ '

Visit to Beijing Railway Station Qentraiized Traffic Cohtm! (CTC)

“This facility located next to. Beijing South Railway Station__}s__tﬁe'ne[\/@

centre for controlling trains into and out of the Station. The Delegation
was told that the facility despatches and receives more than 350
trains daily and because of the large number, the cperation is
completely automated with minimal human intervention. The
Delegation confirmed the automationt In the conirol room, where
hardly five technicians were in the room controlling that large number
of trains. All the Information and data are collected on each frain via
GSMR in real time and processed in the equipment (housed behind
the control room) to facilitate: '

® Trains despatch
® Power dispaich
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CSR Ziyang Locomotives Company has the capacity and
technology to manufacture and support exported locomotives. The
Delegation leamnt that ithe company will pariner with CRBC to
manufacture and deliver the locomotives specified in the Commercial
Coniract for the supply and Installation of Facilities, Locomotives and
rolling stock. '

Delegation inspecting a high capacity engine crankshaft being
manufactured at the CSR Zivang Locomotives manufacturing

plant

A A \ s nd fres R D empw e o~ (S hwa :
4.4 Visit to EXIM Bank of China

Delegation confirmed that EXIM Bank:

® Has previously supported CRBC io underiake infrastructure
development locally and overseas ‘including the ongoing
construction of the Southern Bypass in Nairobi. ‘

e  Will continue supporting CRBC infrastructure projecis on
request and subject to EXIM Bank terms and conditions.
o Is willing to suppert CRBC for the Mombasa — Nairobi standard
gauge railway project subject to EXIM .Bank terms and
~ conditions. |

Page 12 of 19
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e . Signal dispaich - :
e . Passing over information to mainienance and rescue staff

The Delegation was told that the equipment and software have been

"developed in China and that arising from continuous improvement its

reliability has been up-scaled to near peifection. The Delegation was
also told that a similar facility would be installed for the operations in
the proposed Mombasa — Nairobi standard gauge railway with
adequate spare capacity o accommodate future extension of the
railway to'Malaba, Kisumu and Kampala.

Visit to Beijing South Railway Station

Built in 2008, this is probably the most modern and largest railway
station in the World. The station is built entirely of steel structures and
glass on the sides and the roof, which allows in natural light during
the -day. Passengers handling facilities are on first floor and the

platforms on ground floor. The design is modelled in the likeness of _

an airport with similar arrangements for ticketing and screening of

passengers. The station is well patronised as seen in the picture .
below.

Beijing South Railway Station first floor: note the steel structure,

- glass skyline and passengers queuing for tﬁcket@ng and security.
check. A
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Reijing South Railway station Ground floor: niote the platforms and

the hi
metro

gh speed trains and the staircase leading to the underground

Visit to Beijing freight marshalling yard

The Delegation was taken through the general ano@.{;and operational
features of the yard irom a scale 'model. The Yard is divided.into two
sections — UP and DOWN with the space between the two occupied
by maintenance facilities for locomatives, freight wagons, and
infrastructure including frack and signalling. The main features ot the
vard are the fully automated -HUMP marshalling faciliies in each
section with combined capacity to marshal 350 trains per day from
25 000 freight wagons movements. The Delegation later witnessed
live operations at the UP-yard and appreciated and sampled the
effectiveness of the facility. It was noted that the facility has enhanced
hoth labour and equipment productivity with the operations requiring
only one shunting locomotive and three attendants — locomotive
driver, wagons separaton attendani and the supervisor monitoring
ithe operations on a compuier. - ' T - 8

The Delegation noted the technical details of freight wagons in use.
The wagons were four (4) wheelers (bogie wagons) of gross weight
100 tonnes (axle load 25 tonnes), tare weight between 19 and 23.5
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tonnes and net load carrying capacity between 76.5 and fonnes 81.
Similar wagons will be available for operation in the Mombasa —
Nairobi section and will satisty Kenya Railways specification of a high
capacity railway intended to reduce the cost -of fransportation. The
technical details of the fuel tank wagons were of particular interest
registering a carrying capacity of 78,500 litres. Existing KR tank
wagons carry on average 36,000 litres. The wagons will be suitable
for cost effective transportation of crude and refined products within

~ ihe region. KR and UR discussing harmonisation of standards for the

railway betweenn Mombasa and Kampala and will be providing
specifications for speoiahsed wagons sultable for transpomng hlgh
viscosity crude oil from the region. . =

The Delegation confirmed Chinese railway operations, management
and technology to be suitable for application to proposed Mombasa —
Nairobi standard gauge rallway

Documents review

The deleg'ation received the following documents from CRBC:

i) - Report of Auditors for three (3) years = 2009 — 2011
i) Railway projects profile

i) Mombasa to Nairobi Railway project Co_ns,fgruc;ﬂon Plan

s 's

Report on Fﬁnancﬁaﬂ’ »capacéty "

The -Delegation revrewed four year audited financial statements for .
CRBC to establish the entltys financial Capabxhty to undertake the
pr()Jec‘[ and made the following observations:

® In the four years reviewed; 2008, 2009, 2010 and 2011, the

company received unqualiﬂed opinion from its auditors on its
financial statements;

o The annual sales turnover was a minimum of US$ 1.6 Billion
and an average of US$ 1.9 Billion for the four years;

e The profit margin showed an upward trend from 5% (2008) to
10% (2011);

e  The company’s asset base grew from US$ 1.4Billion (2008) to -

US$. 2.7Billion (2011) with return on assets growing from 4%
(2008) to 9% (201 1),
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° The company’s current ratio stood at 1 meaning it was able 10

- finance its current liabilities from current operatons;
° Owners equity grew from US$ 1.5 Billion (2008) to US$ 3.6
Billion (2011) maintaining a debt/equity ratio of below 17%.

Report of the Auditors (2009 —2011) is attached as Annex |

From the foregoing we can conclude thai CRBC has the required
financial capability 10 undertake the Mombasa to Nairobi standard
gauge railway project.

CRBC raitway. projects profite

- ¥ L iimdnd fAirrann comnlete v ilv nrad Aral '
haclictod fourieen completed railway relaied proiects
E 13 i

Yo s~
irie Company s dstv

complete with certified copy of Natification of Award. Below is a brief
description of three of the projecis:

© Beijing — Shanghai Hﬁgh' Sp@ed Railfway project — speed =

350 Km/hr, total length = 163.787 kilomeires, total length of

“viaducls = 129.052 kilometres, total length of bridges = 23.301 .

kilometres; completed in 2011.

® Harbin — Dalan High Speed Railway Project — speed = 350

Km/hr, length allocated = 345.645 Kilometres, total length of
bridges, viaducts and culverts = 292.4 K, to be completed
December 2012. e

o Guiyang - Guangzhou Railway Project — mixed traffic
railway, speed 200 km/hr for passenger trains, length allocated
= 6£2.637 km, wnnelling = 47.723 km, bridges, viaducts and
cuiverts = 11 kilometres, o be completed October, 2012.

The project profiles demonstrate CRBC capability 1o deliver civil
works for raitlway projects. ‘

Railway Project Profile is attached as Annex |l
Mombasa — Nairobi Railway project Construction Plan
The submission includes:

° The work plan .
® Project management structur

o : Page 17 of 19
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6.0

Electricity fransmission and Communications ereciion and
testing equipment

Methodology to deliver the plOJects mcludmg Gantt Charts for.
the project delivery period (covering 2014 to 2018)

Provision for safety and quality assurance measures

Civil works construction, transportation and erection and tesung
equipment.

_Th.is submission demonsiraies CRBC preparedness to underiake the

job ‘as Well as avallabuh’[y of adequate managenal and technical
capacity. B P

Kenya Mombasa io Nairobi Railway project Cohstrucﬁon Plan is
attached as Annex i}

Conclusions

)

i)

7.0

Following the review of the documents, the Delegation is
satisfied that. CRBC has . the legal standing to enter info a
contract for the delivery of the Mombasa — Nairobi standard
gauge railway.

From the submitied financial Accounts, the Delegation is
satisfied that GRBC is not insolvent; is a going concern; has a
respectable asset base and therefore has findncial capacity to
undertake the project.

Having visited ongoing project sntes and reviewed submissions
on Project Profiles and Mombasa — Nairobi Railway Project

~ Construction Plan, the Delegation is satisfied that CRBC has
the necessary technical Capacity to deliver the project |

Following the visit to EXIM Bank, the Delegation is satisfied that
CRBC has a good business relationship with the China EXIM
Bank and that The EXIM bank expressed the wnhngness to 1o
support the project.

Recommendations and way forward

)

CRBC has the capacity to deliver the project hence the
Government of Kenya and Kenya Railways may enter mto
further negotiations for the implementation of the project.

The construction, delivery and installation of'the standard

- gauge railway will be preceded by detailed design and facilities

Page 18 of 19
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and equipment specifications. To enstre the best standards of
quality - and best practices it Is recommended that the
Govemment of Kenya and Kenya Railways procure an
independent project supetvisor (Client's Engineer) to approve

the detailed designs,

bifls of quaniities, specifications,

technology to be applied and eventually supervise the works
and Issuance of ceriiflcates for ail works.

8, List of Annexes

__Annex | Title B . ;

| Report of the Auditors (2009 — 2011) B
j | Project profiles (on commipleted and ongoing) projects

Kenya Mombasa to Nairobl Railway projedt
t Construction Plan
9. Signatures
| Name ‘Designation‘ Signature
Managing Director — Kenya '
Mr. Nduva Muli Railways (Leader of the

Delegation)

Ms. Teresa ICharia

Senlor Assistant Director
Supplies Chain ’
Management — Ministry of
Transport

Mr. Robert Julius
Wanyondu Gatonga

Senior Economist -
Ministry of Finance

Mr. Alfred Matheka

— Kenya Railways

General Manager (Finance)

‘Ms. Marianne Kitany -

ICT Manager — Kenya
Railways

Eng. Solomon Ouna

Project Manager (SGR &
CS) — Kenya Railways
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/. Telephone: +254-20-2227461

THE SOLICITOR-GENERAT,
THE STATE 1AW OFFICR ’
ATT! ORNEY-GENERAL’S CHAMBERS

“Fax: T254:20-22143437 % P.0. BOX 40112-00100

~E-mail: sg@ag.goke--—
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. Jr.c When'replying please quote ' e f NAIROBL, KENYA
) Ret o, AGICONE/14/153 vor, vi (22) | Ay 20 e

and date . h

Dr. Cyrus Njiru, PhD. CBS

Permanent Secretary |

Ministry of Transport
 NAIROBS

| Dec:r.,%(; 'N\)":M) |

RE:  DRAFT COMMERC!AL CONTRACT FOR DEVELOPING THE MOMBASA -
MALABA /KISUMU STANDARD GAUGE RAILWAY PHASE § (MOMBASA — .
NAIROBI SECTION) -

_—

—

We refer to the above matter ang fo youfr“leﬂer dated 28t June 20]2hunder
reference number MOT/S/.B.OO?_ Vol. lI/1 S

We have studied the draft Commerciol Coniract between Kenyo Railways -
Corporation and China Road and Bridge Corporation (CRRC), together with

all The annexures and appendices thereto and herebelow please find our .
comments:- £

I. The confract between the two parties is based on Condiitions of
the parties. It is presumed that the pariies have fully negotiaied and

‘ : - agreed on perinent terms, and, consequently, all the gaps in all the
}‘ documents of the draft contrgcet should be filled ir.

-.;,f',-,_-\, : 2. The date of the credit agreement between the Government of Kenyg

i _ and the Export — Import Bank of Ching should be indicated, gs this is g
condiiion precedent 1o the coming into effect of this confract.

3. The exemption of cmployer from Value Added 1Gx In respect 1o the

4. The Format for Advanced Payment Guarantée (contained in Appendix

1 of Section 6) should indicate that the applicablelaw as the law of
Kenya. . :



5.

~I

The specific requirement for this coniract is for a ‘standard gduge
raitway line. However, Section 8.1 on General Requnremems on the

Major Technical Parameters refers to the siandard design as 'Chinese

Railway Design Standard’ Seciion 8.2 on ihe Specifications also refers
io 'China Standard Specifications’ while Section 8.3 refers io a ‘China

Design Manual’. These two specifications ('Standard’ .and ‘China’

based] should be harmonised for purposes of clarty, and it is
recommended that infernational best practice standards should be
used.

The following documenis stipulated in clause 2 of Section 1 as being
part of the proposed contraci should be inseried:-

d. Aleiier of Accepiance as required under Seciion 2.

q»

b. The amended Schedule of Paymenis under Section 6.
c. The Preliminary Engineering Scheme and the Non-bindihg and Bill
of Quaniiiies (BOQs) under Seciion 7.

d. Schedules of Supplemeniary Information required under Section
23

Compliance with the . requiremenis of the Pubiic Procuremeni ana

Disposal Act should be ensured. . ;

The Minisiry should confirm ’rhofﬁ(.jue diligence has been-conducted tc

affirm that ihe infended confracior is capable of lmpfememmo this
oroiect.

Save for the above concems, we find the draft agreement fo be in order,
and you may proceed to finalise the same.

HOR \CENERAL
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/L FINANCE - NAIROBI

) . Telephone: 2252299 . NAIROB]
‘ ‘When replying please quote KENYA
Ref. No. EAJFA 214/78/01 . 2™ October 2012

. Mr. Llu Guangyuza
,’\mbassado.

~

P.0. Bo X30007—OD’10’J.

_AﬁEmbassy_of_EeQDLe,s_Reng cof China
- P.0.BOX 30308

C

Your Excellency,

gt |

RE:REQUEST FOR CHINESE PREFERENTIAL BUYER CREDIT FOR

THE CONSTRUCTION OF CIVIL WCRKS: OF MOMBAQA 10
NAIROBI STANDARD GAUG RAILV\;AY PROJECT

. As you are aware,.the Government of K Kenya is currently lmplemontmg the
Vision 2030 that seeks to transform Kenya into a middle income country
providing - high quality of life to all its citizens in a clean and secure

~environment. The development of infrastructure has been xdemn‘led as key
to Suppor’( the reallzauon of the Vision objectives. -

Kéhya Is a fransit hub. supporting Lhe' neighbouring countries namely;
Uganda, Rwanda, Burundi and the Democratic Republic of Congo. In

\. recognition of the above role, the Government.of Kenya.continues.to.invest . ...

'
=

heavily in the improvement of Northern Corridor Road Netwdrk.  In deed,

the section.frem Mombasa to Mau Summit has been reconstructed to hlgh'

standard road network, and the Government is now in the process of
improving the section between Mau, Summit and Kisumu GCity under the

Northern Cofridor Transport Improvemam PrOJeCI However, the heavy .
.investment macae on the Northern Corridor and benefits accrued are in-
danger since the railway line has been non- functional for some-time and -

P

ihetr—norr: unable to cope wnh the current and fukure demands: * -

The Government of Kenya recogmzes the lmponance of safeguardmg the
heavy investment made on-the Northern Corridor Road Network, and

therefore, the need to construct a standard gauge railway line from the port .

- of Mombasa to Malaba town is vital as’it will provide an alternative cheaper
and more economical mode of transpO’t Due to the magnitude of the
project, the Government of Kenya plans to deVD‘op Phase 1-Section

staf*mg from -the Port of . 'ﬂomba\a to the City of Nairobi. Upon" its.
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cooperatron among East African, Mf?&ﬂbereSratgs =an5’ promote Kenyq
cconomicT éevélspment.  The pro'o% \/v.,.*LE’lS "':mr\mve mpi couniry’s
transportation network through the provision of rPIrable ffain service- both
for freight.and- passenger traffic. This is also one of the ﬂagshrp projects

rdentn ed in the Vision 2030 for rmplomontauon

y

Accordrng to the prOJects feasrbmry SLUdy report, the cost of rmplemenung.
the project is US$ 2.66 billion, and the construction. period will be forty

eight months on rumkey basis. Clearly, this is not possible irom the
Government's own resources It is for this reason that the Government of -

Kenya now requests the Government of Chrna for a Prereremlal Buyer

__l. /\,

Credit. loan for the Construction ofra 5' fda
tothe City.of-Nairobi.- :
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rocu jest we el close ) jecl
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lU DU}J}JUIL our oy >
well as the Commerciak Contract .duly signed by the relevant parties. anc_

look forward to your Government's favourable Consrderatron to ther QUPSL

Accept Your Exceﬂency, assurances of our highest consideration.

TRV -

MUTUA KILAKA, CBS, 55
F‘NANCIAL SEC RI:TARY
COR PERMANENT SECRETARY/TRLASURY

c.c. Mr. Francis Kimemia, CBS _
Permanent’ Socretary/SecreLary to the CabmeL and Ag. head of

Public Qervrce
l\diTObr

Fng. (Dr) Cyrus Njiru, CBS
Permanent Segretarys
Ministry of Transport
Nairobi

- ‘Mr. Li Ruogu -
e LA THE B Tk cportimport Bankof China—=—"= —
No. 30, Fu Xing Men Net Street ) ' '
chheng_ District
Beijing 100031, China.

¢ : -
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Teléphone: 2252299 NAIROB|
‘Whed' replying please quote - KENY A
“Ref. No. EAFA214/78/01 | 10" October, 2012

H.E. Mr. Liu Guangyuan

Ambassador o :
Embassy of People’s Republi¢ of China
P.0.BOX 30308 ' '

NAIROBL.

. YO ur EXCe ! ler{Cy;—_ 1 ,- R AR B RO RETER S8 e B R dbe e K 5 ,..,-\,4..,_.,',-__,.,'_\ S S U

RE: REQUEST FOR' "CHINESE GOVERNMENT PREFERENTIAL.
BUYER’S CREDIT FOR SUPPLY AND INSTALLATION OF THE.
FACILITIES, LOCOMOTIVES AND ROLLING STOCKS FOR
MOMBASA . TO. NAIROBI STANDARD  GAUGE RAILWAY
PROJECT - : | S

The Government of Kenya is currently implementing the Vision 2030 that
seeks to transform’ Kenya into_a_middle i_g‘c*grp.e_cduntry_prov'rdmg “high
quality of life to all its. citizens in a clean and secure environment. The
development of infrastructure has been identified as key to ‘support the
realization of the Visicn objectives. ' ‘
Kenya.is a transit hub supporting the neighbouring countries namely: "
-Uganda, Rwanda, Burundi and the Democratic Republic of Congo. In
recognition of the above role, the Government of Kenya continues to, invest
heavily in the improvement of-Northern Corridor Road Network.” However,
the heavy investment made on the Northern Corridor and benefits accrued
are in_danger since the railway line in its current state is inefficient and
therefore unable to cope with the current and future transport demands.

"The Government of Kepya recognizes the importance of safeguarding the-
heavy investment made on the Northern Corridor Road Network. - As you

are aware, the Government recently made.an official request to the .
Government - of China, for_finapcial..siipport to consiruct Phase” 1 of

Standard Gauge Railway Line starting from the Port of Mombasa to the

City--of Nairobi. The completion of this railway line will improve the

country’s transportation network through the provision “of reliable train

service both for.freight and passenger traffic. The_ project will also play an

_important role in'strengthening cooperation among kast African Member

‘States and bromote Kenva's economic develoobment. “. .




This is also one of the fiagsii 'pbr iects identified in the Visi icry 2030 for
Imple,mentauon ' o
In view of fhp Government's decision to construct a standard gauge railway-
line discussed above, it has now become imperative to also procure

~ locomotives and rolling stocks to complement the new railway line. ltis for
- this reason that the Government of Kenya now requesis the Government
of China for a Preferential Buyer's Credit for the Supply and Installation of

the ‘Facilities, Loc omotives and Rolling Stocks for the Mombasa - - Nairobi

Standard. Gange Railway Line.- The total cost of the project is USH

OSSR

_ . 1,146,791,008.. /5 (United States Dollars One Bilhon One Hundred Forty -
Six Million Seven Hundred Ninety One lhousand Eightand Cents Seventy = -

; EEVI\/ vl |])// e
uest, we enclose the prOJECI s Commercial Contract duly

parties  and ook forward to your (\O\wmmewt

To suoport our regt
.Oigllc:u L)f' Ulk/ A&/AL/\/(ALI
favourable con&derat;on to the request.

Accept Your Lxcellency assurances of our highest consideration.

Yourc %“QNH

MUTUA KILAKA; CBS, SS
FINANCIAL SECRETARY
FOR: PERMANENT SECRE}ARV/TRFASURY

€.C: Mr._Francis ‘r(i'r_nemia,-CBS
Permanent Secretary/
Secretary to the Cabinet and
Ag. Head of Public Servxce

Nairobl

- Eng. (Dr) Cyrus Njiru, CBS
Permanent Secretary
Ministry of Transpor‘t
Nairobi

Mr. Li Ruogu

= = Presidentof-the Exp:}r’“ lspert Bank GROHIA e e o o
No. 30, Fu Xing Men Nei Street ' :
Xicherg District '

. Béijing 100031,” China. = _
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MEMORANDUM OF UNDERSTAS NDING ON FIMANCEAL
SUPPORT FOR MOMBASA-NATROBEL STANDARD GAUGE
RATLWAY PROJECT BETWEEN THE GOVERNMENT OF THE
REPUBLIC OF KENYA REPRESENTED BY THE NATIONAL
TREASURY AND THE EXPORT-IMPORT BANK OF CHINA

&

This - Memorandum * of Understending ‘on - financial - support for

Mombasa-Nairobi Standard Gauge Railway Project (hefenafter referred io as
the “MOU?) is entered into between the Government of the chubhc ok Kenyd
represented by the National Treasury (heremarrer refeired to as the rvarrona’l"
Treasnry”)-and the Export-impoit Bank of China ‘(hereinafler referred to as the

“China pxr_.rnbank”),

WHEREAS

envya Railways Corporation (hereinafter referred to as the “KRC”) and China
‘Road and Bridge Corporation (hereinafter referred to as the “CRBC”) have
" entered into on July 11 and October 4, 2012 the Commercial Contracts on civil
works and supply and installation of the facilifies, locomotives and rolling
stocks for - Mombasa- Nairobi Standard Gauge Railway Project (hereinafter
referred to as “the Project”) with a total amount of USD 3. 80/1 billion for the

purpose ofrmplementatron of the Project.

The Government of the Republic of Kenya is desirous to request for financing
support of China Eximbank, which is conscious of the srgnrﬁcance of the
‘Project to social and economic development of the Republic of Kenyd, and is

s

willing to provide a financial support to implement the Project aﬁer condubtmg

‘a prehmmary TeView.

NOW THEREFORE, in order to further enhance the bilateral good relations -
between the Republic of Kenya and the People’s Republic of China," Nauona
: Treasury and China Eximbank hereby agree as follows:

1. National Treasury undertakes to take necessary légal procedures to-conclude .
~ the mtemal approvd procedure for the _Project and fo provide -necessary

approval of the loan and signing of the Lean Agreement for the PIO_]@CL at its

ear}iest convenience.

LJ . . —1'-
/\"\}, S

docr.merrrs ~which Chira Exrrnbaﬂk may- reasonab}y- request, for the anal R



N

The financing portion is §3% of the Con®nercial Contract am ount, and the
self-raised portion by Kenya Government will be- 15%. The: financing
package for the Project would comprise of Preferential Buyer Credit Loan
and Buyer Crédit Loan. The facility amount 2nd terms of Pref erential Buyer
Credit Loan wiji be mutvally decided by China Eximbank and Chmese
Govemniment, and the balance of financing portion will be provided by
Buyer Credit Loan. For the terms of Buyer Credit Loan, the interest rate

will be six momhs Libor plus 360bp per amum each rate of management

fee and commtmvn‘[ fee -will be 0. 75%, he tenor will bc 15 years with 5
i e ... . years grace permd and the facility of Buyer Credit is to_be.insured by the.

insurance provided by China bﬂport dnd -Credit Insurance Corporation
{Sinosure). ‘

'V‘\‘.‘ A
s

3. The Loan Agreemeﬁté for the Project shall only be signed between China
Eximbank and National Treasury subject to the Loan approval by the
Evaluation Committee of China Eximbank and the consent by the relative
authority and/or institution of China and the other conditions as may request
by the Evaluation Commitiee of .China Eximbank are satisfied. .China
Eximbank and National Treasury’ will make joint efforts to expedite the - .

evaluation process with respect to the Project, and facilitate the final signing
of the loan agreements. '

4. FEach party shall keep all the terms and conditions 1n connection with this
MOU strictly confidential. Without the prior written consent of one party to
this MOU, the other party shall not disclose any information hereunder or in

connection with this MOU to aqy third party or the public unless rﬁquued
by apphcable law. . :

Bage

For avoidance of doubt, this MOU is intended only to serve as & guide for
further discussion of the terms of the loans and the loan agreements, and is
NOT legally binding under any jurisdictic‘)n Neither National Treasury” nor

China EXmeank shall initiate any 1eca1 Drocess agamst each other based upon
this MOU. ' T

oo B et iyeda




IN WITNESS ~VHEREOF, the undersigned being the duly auvthorized
represeritatives of the Parties have signed-this MOU in two originals in English
Janguage. Both sides will keep one thereof.

Dorie at Beijing ou this 19th day of August 2013.

'''''''''' D lgn"e:d"« b"}"’fﬁ o T ""'b‘lg[l.'ﬁ(l"by s

} /MT/HenKROUCh/ : ‘ Mr. Sun Ping -

'«
Vice President of t%c Export-Import

““Cabinet Seotretary/National T Treasury

of the Republic of Kenya Bank of Cbina

On behalf of: . 0;1 behalf of:

The Government af the Republic of - The Exp-ort—Import Bank of China
Kenya .









\\‘i\ o THE S‘m?E Eﬁi&? OFFICE
- ' GFFECE CEF TE%E ﬁT"E‘E’"E{E\sz;E‘ GEE%EE%M,,

E-POAJCQ_MP@Q/;% vour,m_m 30 April 2013

“—

O AGICONE/Z/C/90VOET

Mr. M.L.O. Juma
Director-General -

itile
i

Public Precurement Oversight Authority.
NAIROBI

WA

Dea r\&é

RE: TENDER NO. KRC/PLM/31/2012 SUPPLY AND INSTALLATION OF
FACILITIES, LOCOMOTIVE AND ROLLING STOCK FOR THE MOMBASA
NAIROBI STANDARD GAUGE RAIL\VJAY PROJECT

‘ Reference is made to your letter REE: PPOA/COMP/SO/QY VOL.I(17) dated
5™ April 2013 on the above-stated subject -matter. | have carefully re\newed
- the draft agree“nent and observe the followmg

w ‘ﬂ\:"
G

L Note is taken of the factual and historical accountmg of how Lh@
_ procurement. process for the stated subject matter has evolved. This
. Office has not however seen any document either titled or speaking to
the subject of a Government to Government Agreement between
Kenya and. China on the stated project. To ventilate the question -

* whether its. provisions support the construction of a G-to-G
arrangement, this Office would need to be furnished with full detalls
of the relevant agreements

Attorney-Géneral’s ‘Chambers, Harembee Avenue
PO. Box 40112 - DD100, NAIROBI, KENYA - TEL: +254 20 2227461 / 2251355/ 0711 944555 / 0732529925

—=a con



5 2 Section 6(1) of the Public Procurerﬁ_ent and Disposals Adt, 'Cgp_é‘rDC,

important - statutory clarification that regardiess” of the frealty’ o

Laws of Kenya is clear that where provisions of this Act conflict with
any obligations of the Government: arising from a trealy o other

agreernent to which it is a party, the treaty’s or agreernent’s provisions

prevail to the extent of the inconsistency. Section 6(3) provides an

=

. P S L

agreement jn 6(1), In cases where the Govermment contriputes

FOmt

independent meaning from each other.

. General privnciples' of statutory interpretation require that when we-

engage in interpreting the law, we must read the statute as a
harmonious whole, and the separate parts (in this instance being sub-

- sections (1)-and A(3)~ of section 6) should be*in’(erp;’eted within their

broader statutory context in a manner that furthers the statutory

purpose. It is -also -the general case that laws have meaning,. and

statutory interpretation must strive to give effect to that- meaning."
These p%in;iples areguite consistent With the docirines enshrined in
Article 259 of the Constitution, which requires that the Constitutian —
and by extension all lawsin Kenya — be interpreted in a manner that

oives effect {0 its purposes, values and principles, and i a manrier that
promotes_ the rule law, permits the development of the law and

contributes to godd governance — ariong others. As a general rule,
therefore, it is not good practice 10 read one portion of the law in
isolation and with disregard to other parts of the same law. )

4. With that general frame of construction clarified, the first two issues in
.. your letter could be re-stated to ask whether either of the sub-sections

in question would have meaning and statutory validity were the other

;e REVE r:‘exis—;tem;;in-ﬁ.siaiu,t_e.,JID,,-.QIb,e.E._»W,.Qli(ié,,...géi_é;ﬁ.(l) stand alone had

P A
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el Gwit resfuices, atid i Gidy RGeS ;,r::_emer\f‘_roce«_

5;6(3) never been inserted in the law? The obvious answer to either-

-



scenario s ini the affirmative. H‘owév{er, that is no fiat for a deduction
“that the ’two clauses therefore Qpéfa’_ﬁe as excfuzsivé‘provisions
- statutorily. In fact, it is my construction that the two 45U.b'§€'CﬁO:n‘S_
~complement eac_'h other, as opposed to béing in Cdﬂﬁpetiﬁéﬁ o

5. 1t must be recalled that the Public Procurement and Disposal Act 2005
was enacted to promote  fair competition, Transpaféncy “and
accouh’cabz’l'ity,:as.wéll as local parﬁcipatioh in public procurements in

‘:.,.v,..'.=..,_.f_._._.-_;thi.s.f..coun‘fry. It-created-and sustains a framework of competition in
public procurements that must be taken as establishing genefal rules,

to which all actors in that realm ought to be deferent under the
doctrines of rule of law. In effect, any deviations from the general
principles of application under that law must be the exception rather

- than the rule. '

6. While 1 do not pronounce myself on the merits of the procedures
adopted by the Kenya Railways Corporation in this méﬁer,'-owihg to
absence of primary evidence 're[ating to the same, | must ré’cord that it
is worry'ing that a procuring entity .can pick and choose alternate
procurement methodologies as alleged over the same subject matter,
and both of which alternatives require external endorsermnent - (in this
case by vyourselves) because neither alternative admits of open -
competition. In édo»ptihg':initially a.pfocedure under 5.29 and s./4 of
the Act, and awarding a contract on that basis, only to subsequently
cancel it, and purpbr’f to re-award it under altemétive arrangements,
raises doubt about the integrity of the statute’s authority, and assails at
the notions of rule of law. Procuring entities ought to be judicious in

' selecting procurement methodologies under the ‘Act. Consequently, |
cannot resolve the second legal issue in ybur letter in the absence of
further- evidence that should be supplied to this Office by Kenya
Railways Corporation. _ ' |



from her own resources to a procurement process, s.6(I) ceases to
apply even where the collaborating partner is a foreign sovereign. In

effect, The issue is resolved in the affirmative.

. Government -to Covernment agreemnent? Does the T reaty Making and

~ ) 1 3
Y3 3 ' H Armno ot f‘ i MTin

r\dLlnu.ltlun AT No. *r_) of 2012 UPP‘)’ o suc compadciss i Ootn

words, can the so-called G-to-G agreements be classified as bilateral

1Y

‘agreements under 5.3 of Act No.45 of 20127 Furthermore, are G-to-Gs

a method of procurement or would such agreements merely form the
basis for future traditional procurements under the various areas of
cooperation documented under the G-to-G? More worrying,
however, is the increasing phenomenon of -government MDAs

employing the G-to-G tool to circumvent the requirements of the

Public Procurement and Dlsposals Act 2005. Under the principles |

~suggest in paragraph 5, | would favour a construction that holds

government to government agxeements as not. being methods of
procurement, ~but merely bases “that could support procurement
activities subsequently. Furthermore, it is my opinion that gover‘nment
to government _agreements are DroDerlv bilateral agreements under

Act No.45 of 2012, which would demand comphance with the

_procedures outlined under sections 4 through 10 of the said Act.

. In effect, it is my opinion that a so-called goverlnment to government

agreement is not a method for selecting suppliers so as to support the

award of a contract absent an actual process of selecting project

developers or compenent suppliers, and so on. It is also my opinion
that " Article 227 of the Constitution should be observed to the

7. The thlrd 1ssue you raise fo. resolunon relates to S. 6(3) and the !aw is "
clear that where the Government of Kenya cohtributes ‘in any’ formm

.The fourth legal issue grves rise to welghty”quesnbﬂns What is s a

uttermost. That is to say, public agencies are expected 1) rmplement .

and cost-eff ecnve “and in the instant case, the full app]rca’non of Cap

”"Wi>?"'procuremen’f—mah@ds that are—farr “equitable transparent,-compelitive — -



| “7"?‘
i

W

.
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bemg such, and not the horm.

412C Laws of Kenya; with Lhe exceptional procurement meLhods

IO Tl ese lmerpretatxons are constLent \/JltH ﬁe thIosophy Undehymc
such principles as the Paris Dedalahon on Ald Effectiveness. — which -

require that developmem par’mer< ‘align themwlves to 1he systerns, |

,

A

el
A A

standards, prowdues and deve[opmem przonues of reaptent states

with the view to, among others, buxldmg their capacmes eliminating
wasteful duphcatlon and promoting accoumablluy

H I have prowded tms opmlon on Lhe substcn tive Iegal quest!ons and

not on the merit or otherwise of the particular procedures adopted by’
the Kenya Railways Corporation in the:instant case. To- proviae such
* documentation,

‘an opinion, | would require that [ be xurmshed with all tender-related
12:1 have provided this opinion in my capacity as the Attorney General, a
constitutional mandate my Office does
entity in the Republic

not share with any other

GITHU MUIGAL SC
ATTORNEY GENERAL
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. Transitional Authority has gazetted all the county functions to be performed by County
Governments, starting July 1512013, They have also assessed the capacity of the County
Governments to provide the services assigned to them. Those counties, which will not be
in a position to perform any of the transferred functions may request the National
Government to assist as their capacities are being developed.

V. TAXMEASURES AND MISCELALNEOUS AMENDMENTS
Overview of the Proposed Tax Measures

61.  Hon Members, the rest of my highlights outlines various tax measures | intend to
introduce through the Finance Bill 2013, and other regulations | have tabled in this house,
toward accelerating broad-based economic growth, job creation and poverty reduction.

62.  The tax measures and other miscellaneous amendments | intend to propose
hereunder are broadly categorised into five priority areas, which complements the various
policies | have already outlined in the earlier part of my statement:

i.  Facilitating infrast[ucture development for a competitive economy;
i Encouraging Growth of Industries for Faster Development
iil.  Further Ensuring Equity and Faimess in our Tax System
iv.  Deepening Tax Reformé and Enhancing Tax Administration; and

- v.  Further Strengthening Financial Systems for Sustainable Development

Facilitating Infrastructure Development for a Competitive Economy

63. Hon members, | have proposed tax measures aimed at facilitating development
of infrastructure facilities such as railway and energy in order to reduce the cost of
transport and energy and make our economy competitive.

64.  Hon Members, rail transport is the most economical mode of transportation for
- freight and passenger. However, our railway facilities have not received much incentives
compared to other transportation infrastructure. In this regard, I propose to exempt import
duty on importations of items used to facilitate railway operations in order to support the
expansion and development of the railway network in the region.
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The Fina’n'_cg B ill, :20/ 3

lris-crﬁon of new
sccu0'1 117A in Cap. .
4'72

LY

Am',c‘ndmérit to Part
1I15f the Fifth
Schr,du!c 10 Cap
472

-percent of the customs va

1mméd1ately after parao

5. The Customs and. Excxse Adt is amended by
mserting “the following riew. -section -immediately - after
section 117—

117A. (1) There shall be paid a levy to be

known as the railway deyelopment levy
on ali goods imported into the country
for home use.

(2) The levy shall be at the rate of 1.5

lue of the
g06ds and shall be pdid by the ir
of siich.goods at the, .tume of en,te_rmg {he

+ goods for home use.

(3) The purpose of the levy shall be to
provide funds for censtruction of.a
standard gauge railway network 1n

- order to facilitate the transportatton of

goods.

(4) The Cabinet Secretary shall, in
regulations,  establish  a  railway .
development. Jevy: fund ‘with whieh all

~the proceeds-of the levy shall.be paid.

(5) The fund r'efe,g'ri'r:ied to in -subsection
(4) shall be established, managed,

ddministered or  wound up - in

accordance with section 24 of the

Pub‘hc Financial Management Act,

2 -.and the regu]at:oﬂs made under’

is.amended 1n. PareTIT

(a) by dé’le'ting the  words “financial service
-providers” :appeating
“therefor: thc words “finan

rm 7 and 'éu.bsitj tuting
alinstitutions™;

/ing. new paragraph
ph 8— :

9. For the épﬁrposes of iterns 7 and. 8—

“financial institutions” means —



The Public Finance Management Act, 2012

Establishment of
Parliamentary Fund
and other national
govemment public
funds.

24. (1) There 1s established a fund to be known as the
Parliamentary Fund. '

(2) The Secretary to the Parliamentary Service
Commission shall, on the directions of the Commission, open
and operate such bank accounts as may be necessary for the
purposes of the Parliamentary Fund.

(3) Notwithstanding any other provisions of this Act,
where a Fund 1s established under any other law for the
purposes of Parliament or a House of Parliament, the
Parliamentary Service Commission shall—

(a) establish procedures and systems for proper and
effective management of the monies and property

of the Fund;

(b) establish accounting procedures and systems for

the Commission to properly account for the
monies and property;

(c) superintend the expenditure of the monies of the
Fund to ensure that the monies are properly
accounted for; '

(d) prepare and submit accounts for each financial
year in accordance with the written law for the
fime being relating to audit for audit by the
Auditor-General; and

(e) ensure that accounts prepared under paragraph (d)
comply with the provisions of this Act.

(4) ‘The Cabinet Secretary may establish a national
government public fund with the approval of the National
Assembly. -

(5) The Cabinet Secretary shall designate a person to
administer every national public fund established under
subsection (4).

(6) The administrator of a national public fund shall ensure
that the earnings of, or accruals to a national public fund are
retained in the fund unless the Cabinet Secretary directs
otherwise.

- S———




The Public Finance Management Act, 2012

(7) The administrator of a national public fund shall ensure
that money ‘held in the fund, mcludlng any earpings or
accruals referred to in subsection (6), is spent only for the
purposes for which the fund is established.

(8) The Cabinet Secretary may wind up a national public
fund with the approval of the Nat10na1 Assembly.

(9) On the winding up of a nahonal public fund—

(a) the administrator of the national public fund shall
pay any amount remaining in the fund into the
National Exchequer Account for the credit of the
national government; or

(b) the Cabinet Secretary shall pay any deficit in the
fund from funds of the national government 1n the
National Exchequer Account with the approval of
the National Assembly; and

(c) the Cabinet Secretary shall submit a final
statement of accounts to Parliament.
(10) The administrator of a national public fund—

(a) shall prepare financial statements for the fund for
each financial year in a form specified by the
Accounting Standards Board; and

(b) not later than three months after the end of each
financial year, submit those staternents to the -
Auditor-General and deliver a copy of the
statements to the National Treasury, Conimission
on Revenue Allocation and the Controller of
Budget. o

(11)  The regulations shall provide for the establishment,
management, operation or winding-up of national public
funds.

(12) ThlS section applies to all other national public funds
including funds earmarked for specific purposes established
by an Act of Parliament but does not apply to a pubhc fund
established by the Consnmtlon

(13) In this section—

“administrator”, in relation to a national public fund,
means a person des1gnated by the Cabinet Secretaly under.
sub -section (5) to administer the fund; and

“national public fund” means a public fund established
under subsection (4).
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- has this day delivered to me for registration the documents and particulars -

-

‘ No. F. 66/84 \

CERTIHCATE OF COMPLIANCE

With section 366 of the Companies Act, Cap. 486

aed e Sl

g o
ated inw_E.EOPLESN_A.REEUBLIC.._OEWCHINA

a Company incorpor

- specified in section 366 of the Companies Act (Cap. 486).

Given under my hand at Nairobi this IWENTY EIGHTH

of DECEMBER _One Thousand Nine Hundred and EIG_HTY

day
FOUR.

' Sgd. J.K. MUCHAE.
Ag. Snxr. Dy. Registrar of Companies.

GPK. 1803—500—7/72



Statutes of hina Road and Bridge

Corporation

Chapter One: General Provisiol

Article 1. China Road and Bridze Corporation (hereinafter
referred to as the Corporation) s a state-owned enterprise affiliated to the
Ministry of Communications of the People’s Republic of China, whose
foreign ODL’YaUOﬂb are duly eculated bv the VENISITY.. of Foreign
Economic Relations and Trade. Registered with the State Admmlstratlon'
for Industry and Commerce, the Corporation shall have the stafus of a
!‘eg:;‘; 1"ﬁj The English name of the Corporation is China

Article 2. The Headquarters of the Corporation shall be located at |
C88, Andingmenwal Dajie, Beijing, China. It shall set up branches 10
certain provinces, municipalities, autonomous Iegions and in some

foreign countries to engage i international @ and domestic construction
projects, labor cooperation. technical service, productlon and installation

of equipment, and so On.

Article 3. The corporation shachondum business  gctivities
accordance with the relevant laws. decrees. regulations and rules of the
Chinese government and the internationally @ accepted norms and practice,

and in light of the scOpe of business stipul lated in the Statutes.

Article4. The business objective 0 of the Corporation is to serve
the construction cause of China and other couniries Orf regions in the
world with "fine engineering quality, advanced science and technology,
Upper-crade service attitude and good social credibility". It shall develop : s
various types of cooperation with both domestxc and foreign enterprises Y
. the spirit of equality, ‘nutual benefit and economic prosperity- The
Corporatlon shall carry out business activities under the principle of
“ab1dmg by Comract ensuring quality, reaping low pront and stressing

fnendshlp
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. Article 5. The registered capital of the Corporation shall be RiMB
388.32 million yuan. The financial sources are state-allocated funds and

. se\f—owned funds.

Chapter Two: Scope and Form of Business

Article 6. The Corporation shall mainly undertake, al home and
abroad, construction projects of highways, bridges, tunnels, airport
runways, inirastructute, earth works. houses as well as wharves, goods
yards'x “warehouses, storing ground. ship locks, Watel supply and
“sanitation System, sewerage treatment Sysieml, railway, power stations,

anti-flood locks and dams. agricultral irrigation system, and so on.

Article 7. To prov'\de technical and labor services for the

aforesaid construction projects.

Article 8. To contract the projects of foreign economic and

technical aid from the Chinese government.

= Article 9. . To undertake the tasks of survey, design and research
for the aforesald projects and to provide domestic and foreign customers.
with technical consultancy (including construction agency, supervision

g T LAAALTA 3 R =

of design and construction, etc.).
5 ¥
] Article 10. To undertake design, manufacture, installation and
k| . - g s ' .
| exportation of special products and mechanic equipment for hichway,
* bridge and fransport projects both at home and abroad.
] ,
:\\ i Article 1i. To engage 11 fensing and maintenance servicing of
KO . . 5 '
y EA construction machinery and equipment.
1 45 ) _
; e Article 12. To conduct investment activities @S - well as
§ A 5 ; . . .
3 ?;,  technological and economic cooperation both at home and abroad. .
: 1 : _ _
3 : Article 13. To accept the entrustment of foreign enterprises for
Ei s .

2 T = ) n " A % .
; procurement, of materials, placement of orders, and to act as agent 1N

/ dealing with s';;e_cial equipment and selling product.
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(6) Given the requirement of circumstances, the chairman may call

qeetings of the Sranding Board or plenary Board conferences on ad hoc

basts-

Article 18. The Corporation shall apply the president responsibility
systern, which embodies one president and three vice presidents. The

president shall be the legal representative of the Corporation and shall

have the following resporisibilities:

(1) To implement the Corporation’s business policies and

opaggipio_na'l plans sdonted by the Board of Directors in accordance with

the Statutes.
(2) 1o preside over tic all-round operation and management of the

Corporation.

(3) To appoint and dismiss the departmental managers of the
the heads of its branches both at home and abroad in

Corporation and
rity stipulated by the

sccordance with the personnel administration autho

superior organization. e

(4) To organize the formulation of the Corporation's long-term

program, yearly operated plan and construction plan, and to submit them
) 4

S

to the Board of Directors for approvat. 5

(5) To summit to the Board of Directors the Corporation’s annual

work report, final accounts and plans of profit distribution, and
rectors the convention of emergent

(6) To propose (o the Board of Directc
and implementing the decisions

meetings for discussing impor’tam issues

] ¥ adopted at such meeungs.

, ' Article 19. There shall be vice presidents chief engineer,
i chief accountant and chief sconomist in'the Corporation. Nominated by
the president, th:e_\v' <hall be appoimcd in accordance with the authority
litnit of personnel administration. Under the leadership of the president,
chiet engineer, chief accountant and chief economist

vice presidents,

Tl RARATZT T
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shall be responsible for the management of business, technology and
finance, and shall report to the president.

Article 20. There shall be several business and administrative
departments within the headquarters ot the Corporation, which shall
work under the leadership ot the president.

The responsibilities of different departments are as follows:

President's Office: .
Resporsible for handling documents. files. data, and public relations,

General Planning Department:

Responsible for long-term planning, management of business plans,
economic and technical rargets. analysis of investment- results and
business decisions, statistics, dispatch. and economic aid projects.

Enterm ise \/['m’l cIement Depm tment

Responxlb[e for svstem - restructuring, - perfection’ of ~operational

mechanism. formulation of regulations and systems concerned, all-round
‘quality control and upgrading-of the enterprise.

w17

Engineering Department:
Respou\ ble for -preparation of project bid, offer, project
management. construction management, assessment and application of

tesearch achievements, quota conuroi. technical consultancy, etc.

Business Development Department: ,
Responsible  for seeking  projects,’ business  development,

information  study, document  translation and  examination,
prequalification documents preparation. conract management, dealing

with legal atfairs. —

Finance and Accounting Department:
RBSPOﬂblble for financial management and accounting of the

"amha[ed urits and the overseas contracted projects, labor service

)

‘cooperation iind aid projects.

//;?%% -



shall be responsible for the management of business, technology and
finance, and shall report to the president.

There shall be several business and administrative

r&LrtICle _)0
deparuments within the headquarters ot.the Corporation, which sha

work under the leadership of the president.

The mmurmorl es of different departments are as follows:

President's Office:
Resporsible for handling documents. files. data, and public relations

ere.

General Planning Department:
Responsible for long=term planning, management of business plans
economic and technical rargets. analvsis of investment results and

business decisions, statistics, dispatch. and economic aid projects

Enterprise Yanagement Department:

Responsible for system restructuring
mechanism. formulation ot 1eoulatlons and systems concerned, all-round

, perfection of operational

quality control and upgrading of the enterprise

¥

-3

Engincerine Department:
Respounsible for -preparation
construction management,
quota conuroi. rechnical consultancy, etc.

of project bid, offer, project
assessment and application of

management.
research achizvements,

Business Development Department '
Responsible for seeking projects,  business development,
information  study document  translation  and exarnination,
: prequalificarion documents s preparation. contract management, dealing
with legal aftairs.
Finance and Accounting Depm tment: ' x
and accounting of the

{
; Respon>1ble for hnancial management
labor service

_'afﬁha[ed units and the overseas contracted projects,
"--'COOperatlon o .“d aid, plOJc?C 15,

e
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Material and Equipment Department:
Responsible for application. negotiation and conclusion of supply
contracts; dizpatch and munauzement ot materials and equipment both at

home and abroad.

- Personnel and Training Department: _
Responsible for daily administration of personnel, labor and wage,
organization.  establishment, emplovee education, training and

examination. labor protection, screening of people to be sent working
abroad and handling formalities of going abroad, etc.

Auditing Department:
Resporsible for f{inancial auditing, examination of economic

efficiency and economic laws and disciplines.

Supennsnon and Seumt\! Department: . .

Recponblble for mm[ementmw “the  siate's policies, decrees,
regulations and for supervision inspection, monitoring required by the
superior organization; and responsible for anti-corruption and the

security of the organization. Y

Sy

Administration Department: o
Responsible for the management -of fixed office assets, office

appliances, vehicles. traffic satety, offices, statf housing, health care, and
administrarive funds and other administrative atfairs,

Chapter Four: Management of Operations

Article 21. The Corporation shall apply the system of independent
accounting, self-responsibility for profits and losses, and management by
different levels. ‘[ndependent business and tinancial regime shall be
established in accordance with the accounting system, for state-owned
construction enterprises and the financial managemént regulations for
‘State-run foreien contractng enternrises. Bank of China and ChinaA
Mefchants' Ban}\ are enfrusted to provide guarantee for the Corporation's

/W%%



business. The Corporation shall be under the supervision of the superior
auditing organization. tinancial deparument and banks, and after paying
lxes accounting fo state's regulations. distribution of after-tax profits
shall be carried out in lizht of the stare's regulations concerned.

Article 22, The Corporation shall apply the state’s wage system

and all the smplovees shall receive regular examinations. Rewards or
penalties shuil be meted out according to the results of examinations.
Article 23. in accordance with the state's regulations concerned,
the Corporation shall apply the two c‘tnploy‘lnéhi systems of fixed worker
and contractual worker respectively. A reward mechanism catering to its
own features shall be established in light of the principie of
according to what he does” and by taking account of the different

"o one
interests of state, enterprises and individuals.

Article 24, The Corporation shall apply the contract system n
dealinggivith others. and shall tulfill contracts and strictly live up to its

credibility.

Chapter Five: Supplementary Provisions

e

¥

Arficle 25. These Smatutes were amended on January 24, 1991,
which shal! become effective alter approval by the Ministry of
Communications and endorsement by Administation for Industry and
Commerce. The amendment and tefmination are the same as above. .

v

Article 26. The right of interpretation of‘these/..,S atites istyested in
" ﬁ»\,_/ . \—,_-;7\\‘
the Corporation. pAN: <
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DUPLICATE FOR THE FILK

[No. G usaazs‘

CERTIFICATE OF INCORPORATION

I hereby Certify, tha—

- CHINA ROAD g BRIDGE CORPORATION KENYA LIMITED

ooooo

Compogy is LIMITED.

Given under my hand ot Nairobi thig __ TWENTY THIRD

R TR T

in this day Incorporated under the Companies Act (Cap. 486) and that the

day
' bECE‘MBER- -
' ' Two Thougend i E!QHT.

Certificate received by ...

Date . - _
T ' : fZ’ A /p// L/Vécmgq

S Dy, Rtgistmr of Compantes

é?&"s;ﬁ:mm—m/M/smm_‘v o — | = = ==






Bothe §

t

this mergin js resorved for binding, and mau

U

A=)

IS

[THIS SPACE IS RESERVED FOR

is Sh. ... 100,600k ... divided into ... DOP

........ A OOPRRIPRUE  t:]
BT b 55 swasmsa 1544 5 ]%Jl/ each.

SIGRAIUre ... ..o

Description ':D(ZCTC/LO%

—eu

oy —

I CORTIFY TEAT THE STAMPS APPRARING

REISETN WERR EMBOSSED QW THIS LOCUMENT

=

LR TEE Doy DET OF e d esmnsinesn b

ey EXTT

, COLLECTOR OF STAMP BUITES - «*
GPK (L) ,




No. OF CERFICATE w1

THE STAMP DUTY ACT
> (CAP. 480)

- 5 5 (Secz‘vion 39 and the Schedule, Article 8)

LARE §
A A e S S S - ~7

&l AOTEOVYTIITN A Y UTRARTIEY SN Y T SN/
STATEMENT OF N ¢ 3
-

(Note.~ The Stamp Duty on the Nominal Capital is Shillings Twenty for every Sh.

2,000 or fraction of Sh. 2,000)

~ This Statement 1s to be filed with the Memorandum of Association or other

Document when the Company is registered.

Presented for registration by:

LTS e



........................... - FORM NO. 208
"THE COMPANIES ACTS - ‘

(Cap. 486)

DECLARATION OF COMPLIANCE WITH THE, REQUIREMENTS OF THE,
COMPANIES ACT ON APPLICATION FOR REGISTRATION OF A COMPANY
(Section 17(2)) T

Name of the company C/‘HTI\//\K%PVD&) @QQEC@MD Ao ME")\/A’ ................... Lirﬁited
Presented by CGrRiRL TOAORKE: & Mfmmweffb ‘@7019—83‘@7’%7\43“"3‘
LR AL RRER )
OF oo PR B JZBETNS o008
* Do solemnly and sinc;rely dccl.are that T am (a) AN AD(VOCATE OF THE };IlGH COURT ENGAGED IN THE o
FORMATION ofU\“/MRQ«Da:@mD&DCOQ?WWD ............. L AR Limited .

and that all the requirements of the Companies A
said company and incidental there :
believing the same to be true 254 &

ct in respect of matters precedent to the registration of the
omplied with. And I make this declaration conscientiously

>. S AT T AT Day
of ... @% P CA) \ 2 % .......... Before me @Ww

Fee Sh. 20.

(a)  insert “advocate of the Hi
. director or secretary”.
(b)  Or “Notary Public” or “Magistrate”,

gh Court engaged in the formation”, or “a person named in the articles of association as a

GPK(L)
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No. of Company ... Form No. 201 |

THE COMPANIES ACT
(Cap. 486) ' -
NOTICE OF STTUATION OF REGISTERED OFFICE,
OR OF ANY CHANGE THEREIN
' (Section 108)

Name of Company CHicar, RorD % Sagge.  (oppegsTon) Vel - Limited
Presented by ... GGAKIRL . T¥) ofar. 8. Compary. . RITXSCATTT.

............. Prl X 233000 penwreg)
To: THE REGISTRAR OF COMPANIES :

Sl foro & BADGE. ofpoladion | Mz ...... limited hereby gives you

notice, in accordance with section 108 of the Companies Act, that the registered office of the

*company on incorporation is situated at LKFH’ .. j‘DqJ U.E?&'.l” ..... M Paka . Loan

Fee: KSh. 20

*Delete words inapplicable.
GPK (L)
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& No. of Company.............. OPPURPRR . - - Form No 203
- | The Companies Act |
Hew , - - | (CAP 486)

PARTICULARS OF DIRECTORS AND. SECRETARIES
(Section 201)

.............................................................

........................................................................................

...... AN S KRt 1o X
- Particulars of persons who are directors of the company at the date of this return. o
o [ S () 5) (6)
Name or Names of Directors incase of Any former | Nationality Postal Address Business Date of
-, corporation the corporate name ‘Christian : (incase of a cccupation and birth
2 : Name or . corporation the particulars of
P oo ] Names or : registered or : other

surname principal office) directorships =

A Peree TMAGY  GATERE Pl [ Werdad g bl - [Bovitrse /NIL' NPOLT
o puas Novngu Yalls Kenian [ 3CRT w200 | BBueginsol 1l MPULT,
. = oo '




“Particulars of the person who is the secretary of the Company at the date of this return

)

Any former Christian name or names and

sumames.

L
)

Postal address(in the case of a corporation, the
registered or principal office)

mme: nthe,@;ﬁ:"‘gif‘g}c noration the
%ﬁmﬁq‘é;\?\g\x -

.)};M& DMATES | el
oY)

Fee: Sh 260

N T
State whether director or Secretary A/
o - s
Y . .

T = L
-~ X e

NOTES

“Directors” includes any person who occupies the position of a director by whatsoever name called, and

any person in accordance with whose directions or instructions the directors of the company are accustomed to act.

“Christian name” includes a forename, and “surname”, in the case of a peer or person usually known by a

title different from his sumame, means that title.

“~—Pestated:

“former Christian name” and “former surname” do not inchude-

(2) in the case of a peer or a person usually known by a title different from his surname, the name by
which he was known before the adoption of or succession to tiie title; or .

(b) in the case of any person, a former Christian name or surname where that name or surpame was
changed or disused before the person bearing the name attained the age of eighteen years or has been
change or disused for a period of not Jess that twenty years; or '

(¢) in the caseof a married woman, the name or surname by which she was known before the marriage.

Directorships. — The names of all bodies corporate incorporated in Kenya of which the director is also a

director should be given, except bodies corporate of which the company making the return is the wholly’
owned subsidiary or bodies corporate which are the wholly owned subsidiaries either of the company or of

another company of which the company js the wholly owned subsidiary. A body corporate is deemed to be
the wholly owned subsidiary of another if it has no members except that other’s and that other’s wholly
owned subsidiaries and its or their nominees. If the space provided in the form is insufficient, particulars of

.other directorships should be listed on a separate statement attached to this form.

‘ Date of birth need only be given in the case of a company by which is subject to section 186 of the
Companies Act (cap. 486), namely a company which is not a private company, or which, being a private
company is a subsidiary of a body corporate incorporated in Kenya, which is not a private company: '

Where all the partners in a firm are joint secretaries, the name and principal office of the firm may
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Thank you in advance

Yours faithfully
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- 7th February, 2014

THE KENYA GAZETTE

1

GAZETTE NOTICENO. 721
THE COUNTY GOVERNMENTS ACT
(No. 17 0f2012)

THE NYANDARUA COUNTY TASKFORCE ON LAND
PLANNING AND DEVELOPMENT

APPO!N’TM ENT

PURSUANT to the provision of section 30 (1) and 102 of the
County Governments, Act, 2012, Governor of Nyandarua County
appoinis— - . -

i  John MainaKariuki (Fr.),”

i ) Julius Muthanwa;

John Nginye Macharia (Rev.),
Gitau Thambanja,

Mirdam Wanjiku Waweru,
Stephen Kari Githiaka,
Harriscn’Kira_gu_ Wachira,
Joseph Njoroge Njugi

Mary Wanjiru Njogo.

as mcmbcrs of the Nyandarua County Task Force on Land Planning
and Dcvclopmcnl for a period of 90 days. -

Dated the 24th January, 2014. )
D. W. MWANGI,
Governor, Nyandarua County.

GAZH‘IE'NbTICE NO. 722
THE COUNTY GOVERNMENTS ACT
(No.17 0f2012)
THE C(jUNl‘Y ASSEMBLY OF MANDELRA
‘ REGULAR SITTINGS OF THE COUNTY ASSEMBLY

~ PURSUANT to Standing Orders of the Standing Orders of the

Mandera County Assembly, it is notified for the information’ of

Members of the County Assembly and the general public that.the
A“SCmbiy shall resume its regular sittings of the Second Session in the
~ County Asscrmbly Chambers at the County Asscmbly Buildings, on
Tuesday, ! l(h February, 2014 af 230 p.m.

Dated the 3cd January, 2014. .
: A.S. HASSAN,
‘ Speaker.

GAZETTE h‘ioncs No.723
THE COUNTY GOVERNMENTS ACT
(No.17 0f2012)
THE COUNTY ASSEMBLY OF MACHAKOS
RELOCATION OF THE COUNTY ASSEMBLY

PURSUANT to notice of motion dated Thursday 21st November,
2013, it is notified for the information of the Members of the County
Assembly of Machakos and the gencral public that the County
Assembly of Machakos shall relocate from Coumy Hall, from

_Saturday st February, 2014, to Mavoko Sub-County Tewn Hall
Chambers for a period.of three months to pave way for renovation of

the Machakos County Assembly Chambers after which the County -

Assembly shall resume its sitiings at the Machakos County Hall from
Friday Znd May, 2014. ’

During the said period the Assembly business shall be transacted at

Mavoko Town Hall Chambers.

B. M. MUNG'ATA,

. E’celNo. \Registered Owner - Area to be

| o : Acquired (Ha.)
Kathekani 395 Jonah Mutisya Ikusya 3.101
Kathekani 396 Joseph Nduta Kyengo 0.7700
Kathckani 636 Rose Kavee Muindi 1.503
Kathekani 637 Pauline Kasusu Malyunga 0.203
Kathekani 677 John Mbithi Peter 0.1931

" | Kathekani 676 Margaret Ikinga Wachira | = 1.334
Kathekani 679 Fredrick Mathembe Juma 0.0131
Kathckani 715 Milkah Ndunge Kilavi 0.6345 .
Kathekani 714 Paulinah Munini Kiilu - 0.0897
Kathekani 737 Jonah Mutisya lkusya - 1:347
Kathekani 726 Rodah Mutinda 0.0699
Kathekani 378 Samuel Mutua Ngewa 0.4618
Kathckani 375 Luka Muli 0.8565
Kathekani 376 Peter Muoka Munyao 0.0350
Kathekani 334 Paul Musyimi Mwove 0.5031
Kathekani 385 Amos Muli Mutua 0.1581
Kathekani 386 Rael Wausi Musyoka . 0.1362
Kathekani 389 Samuel Mutua Ngewa 0.6018

| Kathekani 387 . Agnes Mukina Mauta 0.2744

Kathekani 203 Moses Kimani Gacheba 0.692%
Kathekani 390 Alphonse Katunga Keli 0.0205
Kathekani 202 Francis Kiruka Njoroge - "0.4988
Kathekani 201 Margaret Ikinga Wachira - | 0.4557
Kiale/Mwavumbo/|- | Mwavumbo Group Ranch 14.05
Kwaie/South Samburu/ South Samburu Group 28.34
58 - Ranch
LR 24360 Kenya Wildlife Service | 6581 |
LR 24361 Kenya Wildlife Service 35.90

Speaker, Machakos County A:xe}n}ﬂ_\', )

GAZETTE NOTICENO. 724
THE LAND ACT
(No.60f2012)

MOMBASA-NAIROBI STANDARD GAUGE RAILWAY
~ PROJECT

INTENTION TO ACQ{JIRE LAND

IN PURSUANCE of the transitional provisions contained in
section 162 (2) of the Land.Act and section 6 (2) of the Land
Acquisition Act (repealed), the National Land Commission gives
notice that the government intends to acquire the following parcels of
land for the Kenya Railways Corporation for the construction of the
Mombasa—Nairobi standard gauge railway in Taita Taveta, Kwale and
Makueni Counties. ’

Plans for the affected land may be mspected during office hours at
the office of the National Land Commission, Ardhi House, 1st Ngong

~Avenue, 3rd Floor, Room No. 305 and at respective Lands offices in

Makueni, Wunddnyi and Kwale.

Notice for the inquiries will be pub'lishcd in.the Kenya gazette afier
30 days as per section 112 (1) of the Land Actof2012.

Dated the 2nd February, 2014. )
’ MUHAMMAD A. SWAZUR],
Chairman, Nalional Land Commission.

GAZETTE NOTICE NO. 725

it

THE LAND REGIiSTRATION ACT
(No.3 0f2012)

ISSUE OF A PROV[SIONAL CERTIFICATE

WHEREAS Samuel Kevin Kimanui, of P.O. Box 542'79~—00200
Nairobi in the Reépublic of Kenya, is the registered- propnclox/t:)scc of
that piece.of land known as L.R. No. 209/4966; situate in the city of
Nairobi, by virtue of a grant registered as.[.R. 11802/1, and whercas
sufficient evidence has been adduced to show that the said grant issued
thereof has been lost, notice is given that after the expiration of sixty
(60) days from the date hereof, [ shall issug a provisional certificate of
title provided thiat no objection has been received within that period.

Dated the 7th February, 2014.

'G. M. MUYANGA,

MR/4122229 _Registrar of Titles, Nairobi.












REPUBLIC OF KENYA

Telegraphic Address Clerk’s Chambers
- ‘Bunge’, Nairobi National Assembly
Telephone 221291 Patliament Buildings
Fax: 2243694 P. O.Box 41842, 00100 GPO
E-mail: cletk@patliament.go.ke NAIROBI, Kenya
When replying please quote
KINA/PIC/CORR/2013/ (13) January 23, 2013
Mr. Li Qiang

General Manager,

China Road and Bridges Construction Corporation,
Plot 330/265 Hatheru Road, Lavington

P .O. Box 39037 - 00623,

Dear

RE: APPEARANCE BEFORE THE PUBLIC INVESTMENTS COMMITTEE -
CONTRACT, TENDERING PROCESS AND FINANCING FOR THE
CONSTRUCTION OF THE MOMBASA-NAIROBI STANDARD GAUGE
RAILWAY LINE AND PROVISION OF ROLLING STOCKS

Reference is made to our letter Ref: KNA/PIC/CORR/2013/ (126) dated December 17,
2013 inviﬁng you for a meeting with the Committee on Public Investments.

The Public Investments Committee was established by the House pursuant to Standm0
_.Order No. 206 and is mandated, amongst others, to:-

o Examine the reports and accounts of the public investments;

o Examine the repoxts, if any, of the Auditor General on the public investment;

o Examine, in the context of the autonomy and efficiency of the public investments,
whether the affairs of the public investments, are being managed in accordance
with sound financial or business principles and prudent commercial practices.

Following a request for a statement on 2™ December, 2013, the House directed the Public
Investments Committee to investigate and report on the agreement, tendering process and

financing of the construction of the Mombasa-Malaba Standard Gauge Railway Line and
provision of stocks.

During its Sitting held on 217 anuary, 2014, the Committee deliberated on your failure to
attend the sitting and resolved to invite you again for a meeting on Thursday 30™ January,
- 2014 at 10.00 am in the Main Conference Room, County Hall, Main Parliament



Buildings. The purpose of the meeting is for the General Manager to brief the Committee
on:-

(i) The bilateral agreement on the construction of the Standard Gauge Railway from
Mombasa to Busia/Malaba and provision of running stock;

(ii) The Commercial Agreement between Kenya Railways and China Road and Bridge
Corporation for the construction of the Mombasa - Nairobi railway;

(iii)Procurement process for the project including biding, tender evaluation and award;

(iv)Financing of the Kenyan section of the project — actual amount of the loan,
financiers and how they were identified, repayment of the loan and the actual cost of
the project;

(v) Whether China Road and Bridge Construction Company has the capacity to build a
railway of such magnitude and provide rolling stocks;

(vi) Procurement of the Feasibility study undertaken on the project, its cost and findings;

S |
ailiid

(vii) The Environmental Impact assessment of the project.

A written submission on the above issues should be sent to the Committee Twenty Four
Hours before the meeting.

Yours

Michael R. Sialai
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to: Mr. Edward Ouko
Auditor General,
Kenya National Audit Office,
Anniversary Towers,
Nairobi

Mrs. Esther Koimett, CBS
Investments Secretary,

The National Treasury,
Nairobi

Mr. Edward Ngigi -

Ag. Inspector General,
Inspectorate of State Corporations,
KICC,

Nairobi










HARAMBEE AVENUE
P.O. BOX 30351-00100
© NAIROBI, KENYA

Fax: +254-20-2240066/341935/344333
E-mail: communicationf@mfa.go.ke
Website: www.mta.go. ke

- - When replying please quote Ref. No. and date

E . - Telephone: +254-20-3 18383

- " MINISTRY OF FOREIGN AFFAIRS
MFA. REL. 13 /38 e

Ref. T\o ..........

SthFebruary, 2014

Mr. Justin N. Buzndi,

Clerk of the National Assembly,
Parliament of Kenya, '
NAIROBI. ’

bear jt{ §’hjm/

@ [NVITATION 10 THE CHINA ROAD AND BRIDGE CORPORATION TO APPEAR BEFORE
¥ PARLIAMENT -

The Ministry is informed that China Road and Bridge Corporation has been invited to appear
before a Committee of Parliament discussing matters relating to the developmeﬁt of a standard
gauge railway as agreed between the Government of Kenya and the Government of China. This
information was availed to the Ministry following a request from the Public Procurement and
Oversight Authority seeking confirmation as to whether China Road and Bridge Corporation was
a state owned corporation. )

The Ministry has since received and forwarded evidence and confirmation to the Pubiic
Procurement and Oversight Authority to the effect that China Road and Bridge Corporaticn is
indeed a Chinese state owned corporation. Attached herewith is a copy of a note from the
Embassy of the People’s Republic of China in Nairobi detailing the same.

Corporation on this matter would be tantamount to summoning the Government of China since
; @ the corporation is fully cwned and acting on behalf of the Chinese Gevernment. Such a measure is
l likely to have serious and irrevocable negative consequences to Kenya's national interests and
“relations with China. : :

é It is the opinion of this Ministry that summoning and questioning China Road and Bridge

In the exceptional circumstance that Parliament is compelled to seek clarification from the
Government of China on its actions and those of its agents in this matter, the appropriate and
custamary measure is to convey such a request through this Ministry for onward transmission to
the Government of China through diplomatic channels. .

“Your favourable consideration is appreciated.

Yours S ;\/\L&J% ,

; Yg) Karanja Kibicho, CBS
PRINCIPAL SECRETARY

Encls (Note Verbale Ref. CEK14/0183)




&



/1!/*“ Lo oo

CEK 14/018

The Embassy of the People’s Republic of China in the Republic
of Kenya presents its compliments to the Ministry of Foreign
Affairs and International Trade of the Republic of Kenya and,
with reference to the Note Verbal MFA REL.13/38 of the Ministry
dated 4" February, 2014, has the honor to confirm that China
Road and Bridge Corporation (CRBC) is a state-owned company
in China with head office located at 1008, C88, Andingmenwai
Dajie, Beyjing, China. CRBC (Kenya) is a branch office of CRBC

which represents CRBC to operate the business in Kenya since
1984.

_»_Th@ Embassy of the People’s Republic of China in the Republio

of Kenya avails itself of this opportunity to renew to the Ministry
of Foreign Affairs and International Trade of the Republic of
Kenya the assurances of itghtghest consideration,

i —%;,}"[i\]airobi, A February, 2014

ST

Ministry of Foreign Affairs and International Trade
of the Repubhc of Kenya,

NAIROBI,












RE

Telegraphic Address

C AC Cletk’s Chnlnbcrs
‘Bunge’, Nairobi National Assembly
Telephone 221291

~ Pariament Buildings
PO, Box 41842, 00100 GPO
NAIROBI, Kenya

Fax: 2243694

E-mal: g_lgrk(@pm;lingg ent.go.ke
When replying please quote

KINA/PIC/CORR/2014/ (43) 5"March, 2014
Mzr. Peter Mwangi Gatere

Director . _

Chima Road and Bridge Corporation Kenya Limited,
LR No. 209/1184/11, Mpaka Road, Westlands,
P.O.Box 1783 - 00200

Nairobi

Mr. Leonard Mwangi Ndungu

Director, :

China Road and Bridge Corporation Kenya Limited,
LR No. 209/1184/11, Mpaka Road, Westlands,
P.O.Box 1783 - 00200

Nairobi

Dea_r _. Fﬁ{/

RE: APPEARANCE BEFORE THE PUBLIC INVESTMENTS COMMITTEE

The Public Investments Committee was established by the House pursuant to Standing
Order No. 206 and is mandated, amongst others, to:- - ‘
(a) Examine the reports and accounts of the public investments;
. (b) Examine the reports, if any, of the Auditor General on the public investment;
(c) Examine, in the context of the autonomy and cfficienc
whether the affairs of the public in
with sound financial or business pr

e

y of the public mvestaients,
vestments, are being managed in accordance -
inciples and prudent commercial practices.

The Public Investments Committee has been mnvestigating on the procurement process for
~ the construction of the Mombasa-Malaba Standard Gauge Railway and provision of stoc
In the course of its investigations the committee established th
registered under a similar name as
Corporation incoerporated in China.

Ks.
at your company was
China Road and Bridges Corporation, a State



During its Sitting held on 20 February, 2014 the Committee resolved to invite you, as the
directors of China Road and Bridge Corporation Kenya Limited, for a meeting to be held
on Tuesday 18" March, 2014 at 3.00 pm in the Committee Room, 5" Floor, Continental
House, Parliamment Buildings. The purpose of the meeting is for you to brief the Committee
on the Ic gal status of China Road and Bridge Corporation Kenya Limited and in particular:-

(1) Registration of China Road and Bridge Corporation Kenya Limited;

(1) The nature ofwork and undertakings done by China Road and Bridges Corporation
Kenya Limated;

; (i) Whether China Road and Bridge Corporation Kenya Limited was awarded the

tender for the construction of the Standard Gauge Railway;

(v) The Memorandum and Articles of Association of Chma Road and Brdge
Corporation Kenya Limited; and

(v) . Any other information . relating to the legal status of China Road and Bndge
Corporation Kenya Limited.:

“A written submission on the above 1ssues should be sent to the Commlttce on or before 13%

March, 2014.

" Yours )
JUSTIN N. BUNDI, CBS
CLERK OF THE NATIONAT, ASSEMBLY

Copy to: Mr Edward Ouko
Auditor General,
‘Kenya National Audit Office,-
Anniversary Towers,
Nairobi

Ms. Esther Koimett, CBS
Investments Sccretary,
The National Treasury,
Nairobi

Mr. Edward Ngigi

Ag. Inspector General,
Inspectorate of State Corporations,
Kicc,

Nairobi




REPUBLIC OF KENYA
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PUBLIC INVESTMENTS COMMITTEE
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INSPECTION VISIT OF PHASE 1 OF THE STANDARD GAUGE
RAILWAY (MOMBASA - NAIROBI LINE) UNDERTAKEN
BETWEEN 16™ - 18™ JUNE, 2016

AND

IMPLEMENTATION STATUS OF PHASE 1 AND Il OF THE
STANDARD GAUGE RAILWAY

CLERK’S CHAMBERS,
NATIONAL ASSEMBLY,
PARLIAMENT BUILDINGS,

NAIROBI. NOVEMBER, 2016
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Pictures of the Tour

Picture 1: PIC delegation at Nairobi SGR Terminus construction site

Picture 2: Ongoing construction Work at Nairobi SGR Terminus construction site

Picture 3: Fagade view of Nairobi Station Building

Picture 4. Construction of Athi River Super Bridge

Picture 5: Inside the rail sleeper factory

Picture 6: Sample T-Beam

Picture 7: T-Beams ready for transportation 1o site

Picture 8: PIC delegation at Simba Passing Station_

Picture 9: View of Tsavo Super Bridge

Picture 10: Ongoing construction work at Taru Super Bridge

Picture 11: Ongoing construction work at Mombasa West Station

Picture 12: PIC delegation on site at Mombasa West Station Construction site
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1.0 PREFACE

The Public Investments Committee is a Select Committee established under Standing Order
No. 206 and is responsible for the examination of the working of public investments.

1.1 Mandate of the Committee

The Committee is mandated to: -

(a) Examine the reports and accounts of the public investments;

(b) Examine the reports, if any, of the Auditor General on the public investment;

(c) Examine. in the context of the autonomy and efficiency of the public investments,
whether the affairs of the public investments, are being managed in accordance with sound
financial or business principles and prudent commercial practices.

The Committee shall however not examine: -

(a) Matters of major Government policy as distinct from business or commercial
functions of the public investments;

(b) Matters of day-to-day administration: and.

() Matters for the consideration of which machinery is established by any special
statute under which a particular public investment is established.

The procedure of a Select Committee and other related matters thereto is covered under
Standing Order No. 173-203. The Committee has power, under the provisions of the
Constitution, National Assembly (Powers and Privileges) Act (Cap. 6), the State
Corporations Act (Cap. 446) and the Public Audit Act (Cap. 412), to summon witnesses.
examine them on oath and receive evidence.

1.2 Committee Membership

The Committee comprises of the following Members: -

1 Hon. Adan Wehliye Keynan, CBS, MP - Chairperson
Hon. Anthony Ichung’wah Kimani, MP - Vice Chairperson
Hon. Francis Mwanzia Nyenze, EGH, MP

Hon. Dr. Oburu Oginga, MGH, MP

Hon. (CPA) Thomas Ludindi Mwadeghu, CBS, MP

Hon. Adan Mohammed Nooru, MP

Hon. Franklin Mithika Linturi, MP

Hon. Wafula Wamunyinyi, MP

© o W oy W R W

Hon. Elias Bare Shill, MP

e

Hon. Sammy Silas Komen Mwaita, MP
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1. Hon. John Olago Aluoch, MP

12. Hon. (Dr.) Paul Nyongesa Otuoma, EGH, MP
13. Hon. (Eng). John Kiragu, MP

14. Hon. Dorcas Kedogo, MP

15. Hon. Abdullswamad Sheriff Nassir, MP

16. Hon. Beatrice Nkatha Nyaga, HSC, MP

17. Hon. Bernard Munywoki Kitungi, MP

18. Hon. (Dr.) Chrisanthus Wamalwa Wakhungu, CBS, MP
1:9% Hon. Cornelly Serem, MP

20. Hon. Eng. Stephen Ngare, MP

21. Hon. Irungu Kang’ata, MP

22. Hon. Johana Kipyegon Ngeno, MP

23. Hon. John Muchiri Nyaga, HSC, MP

24. Hon. John Ogutu Omondi, MP

25. Hon. Korei Ole Lemein, MP

26. Hon. Mary Sally Keraa, MP

27, Hon. Onesmus Muthomi Njuki. MP

1.3 Objectives of the Inspection Visit

Pursuant to Standing Order 206 7(c).the Committee in its 49" sitting held on 7" June, 2016
resolved to undertake an inspection visit of the standard gauge railway (SGR) line from
Nairobi to Mombasa (Phase 1) with the objective of ascertaining the project’s
implementation status; especially the extent to which the Committee’s recommendations as
contained itsSpecial Report on the Procurement and Financing of the construction of the
Standard Gauge Railway from Mombasa to Nairobi (Phase 1) adopted by the House on 24"
June, 2014, were taken into account, for successtul implementation and timely completion
of the Project.

The Committee also tabled a Special Report on Procurement of the Independent Consultant
for Design Review and Construction Supervision for the Standard Gauge Railway from
Mombasa to Nairobi and Procurement of facilities, locomotives and rolling stock laid
before the table of the House on 2™ December, 2014.

As evidenced by the two reports, the Committee has been consistent in advocating for
efficiency, cost effectiveness and timely completion of the Project.

1.4 Delegation
The fact-finding visit was undertaken between 16" and 18"June. 2016 by the following
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Committee members: -

1. Hon. Adan Wehliye Keynan, CBS, MP - Chairperson

o

Hon. Anthony Ichung’wah Kimani, MP - Vice Chairperson
Hon. Dr. Oburu Oginga, MGH, MP

Hon. (CPA) Thomas Ludindi Mwadeghu, CBS, MP

Hon. Adan Mohammed Nooru, MP

Hon. Wafula Wamunyinyi, MP

Hon. John Olago Aluoch, MP

Hon. (Dr.) Paul Nyongesa Otuoma, EGH, MP

Hon. Dorcas Kedogo, MP

= B A - S

—

Hon. Beatrice Nkatha Nyaga, HSC, MP

—
—

Hon. Bernard Munywoki Kitungi, MP

12. Hon. (Dr.) Chrisanthus Wamalwa Wakhungu, CBS. MP
13. Hon. Irungu Kangata, MP

14. Hon. Johana Kipyegon Ngeno, MP

15. Hon. John Muchiri Nyaga, HSC, MP

16. Hon. John Ogutu Omondi, MP

17. Hon. Korei Ole Lemein, MP

18. Hon. Mary Sally Keraa, MP

19. Hon. Onesmus Muthomi Njuki, MP

1.5 Sites Visited

The visit commenced on 16™June, 2016 at the Nairobi South SGR Terminus in Syokimau
with a presentation on the status of SGR Project. The two-day visit ended at the Port of
Mombasa on 17"June, 2016.

During the visit. the Committee held meetings with the officials of Kenya Railways
Corporation, the Consultant’s staff including expatriates from TSDI, local personnel from
APEC and EDON and the China Road and Bridge Corporation (CRBC) personnel at various
sites with key installations and facilities along the SGR corridor.

Among the construction sites the Committee visited and inspected are Nairobi South SGR
Terminus (Nairobi South Station) in Syokimau, Athi River SGR Bridge, Emali T-Beam and
Rail Sleeper Factory, Simba Railway Station, Tsavo River Super Bridge, Taru Super Bridge,
Mariakani SGR Materials Quality Control laboratories as well as Mombasa West Station
and Mombasa Port.



Committee General Observations

The Committee made the following observations following the two-day tour of the
Standard Gauge Railway —

1.

Implementation of Phase | of the standard gauge railway is on course with substantial
civil works, track works and procurement of installations of associated facilities and
railway stations having been already done. With an overall of 81% progress of civil
works achieved and 324 Km of track laid, the project is due for completion in June
2017 ahead of the scheduled date of completion of June 2019.

For long-term viability, the Project should incorporate future plans for expansion of the
line to a double track with a high speed line and to create room for electric powered
trains to save on costs for future expansion.

The Committee was informed that the construction period of the SGR was reduced by
two years following an Executive directive. The KRC management and Project
Consultant however assured the Committee that quality of works would not be
compromised in executing the Executive directive on implementation of the project.

The timeline of completion of Phase 1 of the Project may not be realised following the
ruling on Petition 171 of 2016 by Judge A. Omollo of the Environment and Land Court
in Mombasa on 21st June, 2016 which temporarily halted construction of the railway.
This petition was filed by landowners in Mombasa County who are yet to be
compensated despite their land having been compulsorily acquired for construction of
the railway.

The successful completion of the SGR will significantly improve the passenger and
freight transport in Kenya, boost the economy of the towns along its route, strengthen
Kenya’s political and economic status and promote integration process of East Africa
Community.

There is an urgent need to interlink the SGR line with Jomo Kenyatta International
Airport, Moi International Airport and the two major cities, namely Nairobi and
Mombasa Central Business District to facilitate ease of transportation of freight and
passengers.

The main contractor, China Road and Bridge Corporation (CRBC) has directly engaged
local suppliers to supply materials and subcontracting services to the project, some of
the local sub-contractors” input on the project include drainage works, grassing as well
as supply of materials such as sand, cement, fuel and steel, however compliance of the
forty per centum of local content engagement has not been achieved as per the contract.

The SGR project is viable as envisaged in the tripartite Agreement signed between the
governments of Kenya and Uganda in 2009.

The Committee was informed that environmental impact assessment is taken into
consideration at every stage during the construction of the Project and all the relevant

stakeholders are consulted.
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10. The Committee was informed that the contractor has made provision for fibre optic
cables and power lines for future internet and electricity connectivity along the Standard
Gauge Railway.

11. The Committee also observed that there is need to engage an independent quality
assurer for purposes of inspection and laboratory testing of materials procured and used
by the contractor to conform to standards as per the contract.

Committee Recommendations
I. General Recommendations
The Committee makes the following general recommendations: -

(i) The urgency to complete and deliver the project two years ahead of the scheduled date
should not compromise quality, scope and budget of the project. The Contractor should
undertake the project in accordance with the contractual obligations and specifications.

(ii) The Project should incorporate future plans for expansion of the line to a double track
with high speed in addition to provision of fibre optic cables and power lines for future
electrification of the line.

(iii) KRC should consider an open-access model for the standard-gauge line where
companies with their own trains can use the line at specified times and pay the
Corporation an access fee.

(iv) There is need improve road network along the railway and industrial areas to improve
transhipment and connectivity and create efficiency and ease of transport.

(v) There is need to expand the Standard Gauge Railway to other parts of the country with
high business volumes.

II. Phase 1 Recommendations

On Phase I of the Standard Gauge Railway, the Committee makes the following
recommendations:

(i) To ensure the viability of the Phase 1 of the SGR, KRC should hasten construction of
railway line to connect Nairobi SGR Terminus to Nairobi CBD, Jomo Kenyatta
International Airport and the Inland Container Depot Terminal at Embakasi and also
connect Mombasa West Station to Mombasa CBD, Wilson Airport and Moi
International Airport to ensure enhanced efficiency in transport of passengers and
freight in the two major Kenyan cities.

(ii) KRC should appoint an operator who is acceptable to the Contractor CRBC and China
Exim Bank to initially operate the line to generate enough revenue to cover the cost of
operation and maintenance of the line and rolling stock as well as meet external loan
obligations and meet any revenue shortfalls when the line becomes operational.

(i) The Contractor, CRBC should endeavour to enhance skills and technology transfer to
the local staff who will manage and operate the trains, rolling stock and the line after
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the handing over of the project to the Kenya Railways Corporation.
II.  Phase 2 Recommendations

On Phase 2 of the Standard Gauge Railway, the Committee makes the following "
recommendations:

() For Kenya to fully realize the benefit of the SGR project, the implementation of Phase 2
of the Project (Naivasha-Kisumu-Malaba) should be expedited to allow movement of
cargo to the neighbouring countries as envisaged in the tripartite Agreements signed
between the governments of Kenya and Uganda in 2009 and Kenya, Uganda and
Rwanda in 2013.

(if) The Committee also recommends that a formal agreement be entered into with KRC,
Kenya National Highways Authority and Kenya Wildlife Service to resolve any conflict
involving the right of way of the SGR line as construction of Phase 2 commences.
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On behalf of the Members of the Public Investments Committee, I beg to table the
Committee’s Report on Fact-Finding Tour of Phase I of the Standard Gauge Railway
pursuant to Standing Order 199.

Date: 1 1.

HON. ADAN W. KEYNAN » CBS, MP
CHAIRPERSON, PUBLIC INVESTMENTS COMMITTEE
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2.0 IMPLEMENTATIONS STATUS OF PHASE I (MOMBASA-NAIROBI) OF
THE STANDARD GAUGE RAILWAY PROJECT

2.1 Description of the Project

Kenya Railways Corporation is developing a new standard gauge railway (SGR) line for
passengers and cargo transportation between Mombasa, the largest port in East Africa, and
Nairobi. The line, on completion is proposed to connect Mombasa to Malaba on the border
with Uganda and continue onward to Kampala, Uganda's capital city. It will further run to
Kigali in Rwanda with a branch line to Juba in South Sudan.

The project aims to connect Kenya, Uganda, Rwanda and South Sudan and is expected to
simplify transport operations in the country and across the borders and reduce travel costs,
shorten the passenger travel time from Mombasa to Nairobi from more than ten hours to a
little more than four hours. Freight trains will complete the journey in less than eight hours
apart from benefiting the economies of Kenya and the neighbouring countries.

The Mombasa — Nairobi line constitutes the first phase of the SGR and is Kenya’s flagship
project under the Kenya Vision 2030 development agenda.

The Standard Gauge Railway is the biggest infrastructural project in Kenya since
independence and is estimated to cost Kshs 327 billion ($3.804 billion). The Project is
financed through a loan, which is part concessional and part commercial from the Exim
Bank of China which amounts to 90% (KES. 294.3 billion) while the remaining 10% (KES.
32.7 billion) is financed by the Kenyan Government, through the Railway Development
Fund levy.

Cost of land acquisition is estimated to be Kshs. 15 billion financed from the Railway
Development Levy.

The Government contracted China Roads and Bridges Corporation (CRBC) Ltd to construct
the line under Engineering Procurement Construction (EPC), where two commercial
contracts of USD 2.66 billion for construction of the proposed Mombasa — Nairobi SGR line
and supply and installation of facilities, locomotives and rolling stock and USD 1.44 billion
for communications, signals and electricity (CSE) were signed on | 1" July, 2012.

TSDI-APEC—EDON consortium was contracted on 3™ June 2014 by KRC for supervision
for the construction of the line from Mombasa to Nairobi and procurement and installation

of facilities, locomotives and rolling stock.

The project commenced on 12"December, 2014 with a signed contract duration of 60
months.

The total length of the main line is 472.253 km with 77 bridges including super, major and
medium bridges covering 29 km, which is 6.3% of the entire alignment. The brides are
frame bridges and box culverts.



The whole line is designed in accordance with Chinese Standards for class I single line with

uniform design specification and standard gauge of 1435mm that will permit seamless

operations across the borders.

2.2

Rolling stock of the SGR line

The line will initially carry diesel trains while electrification is possible in future. Multiple
unit passenger trains having a capacity of 960 passengers will travel at a speed of 120km/h

on the line.

Freight trains will have a capacity of 216 TEUs and travel at an average speed of 80km/h. A
typical freight train on the line will consist of 54 double stack flat wagons and measure

880m-long.
2.3

Project Details at a quick glance

Project Name

MOMBASA-NAIROBI STANDARD GAUGE RAILWAY (SGR)
PROJECT

Funded by

Government of Kenya : 10%

Import-Export Bank of China (EXIM Bank): 90%

Overall Responsibility

Ministry of Transport and Infrastructure, Kenya

Employer

Kenya Railways Corporation (KRC)

Employer’s Representative

(TSDI-APEC-EDON
Consortium)

The Third Railway Survey and Design Institute Group Co., Ltd
(TSDI)

APEC Consortium Co., Ltd (APEC)

EDON International Consulting Co., Ltd (EDON)

EPC Contractor

China Road and Bridge Corporation (CRBC)

Contract sum

USD 3.804 Billion

Project Components

Contract | : Construction of a Standard Gauge Railway from
Mombasa to Nairobi, Kenya ( USD 2.66 Billion)

Contract I : Supply and installation of the facilities, locomotives and
rolling stock for the Mombasa-Nairobi Standard Gauge Railway
Project ( USD 1.144 Billion)

Date of Commercial Contract

Contract I : 11" July, 2012

Contract I1: 4™ October 2012

Date of Loan agreement

11™ May 2014

Mile stone dates

Commencement date: 12" December 2014

Completion date: 1% June 2017




3.0 IMPLEMENTATION STATUS OF PHASE 2 (NAIROBI — MALABA SGR)
INCLUDING NEW KISUMU PORT AND INLAND CONTAINER DEPOT (ICD) IN
NAIROBI

3.1 Background

The Nairobi - Malaba SGR is part of the Mombasa - Kampala - Kigali - Juba SGR, which is
one of the projects under the Northern Corridor Integrated Projects initiative for which
Kenya, Uganda, Rwanda and South Sudan have signed and ratified the SGR Protocol. Each
Country is required to develop the sections within its borders, hence Kenya is developing
the Mombasa - Malaba section.

3.2 Progress made in Implementation of Phase 2

Due to the difficult terrain in this section, the Government has decided to split the
development into three sub-phases as follows:

e Phase 2A = Nairobi - Naivasha (120 kilometres)

e Phase 2B = Naivasha - Kisumu (262 kilometres) including developing a new high
capacity port at Kisumu. This phase includes the purchase of 35 locomotives, 724
freight wagons and 64 passenger coaches, which will be adequate for the entire Phase

e Phase 2C = Kisumu - Malaba (107 kilometres)

KRC signed a MoU with CCCC on 14th October, 2014 to develop Phase 2. Since then, the
Feasibility Studies and preliminary designs were completed paving way for KRC and CCCC
to sign commercial contracts for the three sub sections. The general progress made is
described below: -

3.2.1 Development of Phase 2A (Nairobi - Naivasha)

The Executive resolved to fast track the development of Phase 2A (Nairobi - Naivasha
section) to serve the proposed Naivasha Industrial Park to be located within the Geothermal
fields south of Lake Naivasha. KRC and China Communications and Construction
Company (CCCC) are evaluating route options for a branch line to serve the Park from the
proposed Mai Mahiu Station or Longonot Station. Phase 2A project will be financed by
GoK budgetary allocations (15%) and a loan from the EXIM Bank of China 85%) signed by
the two parties on 3"“December, 2015.

The parties are in the process of discussing conditions precedent to the disbursement of the
Loan with construction expected to commence on 26MSeptember, 2016. CCCC will be the
EPC Contractor in line with a MoU signed between KR and CCCC on 14"October, 2014.

The route for Phase 2A starts at Nairobi South Station then turns south, crossing the Nairobi
National Park from where it will pass through the southern outskirts of OngataRongai
Town, cross the Magadi Road and head towards Ngong' Hills. From there, the line descends
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into the Rift Valley through a 4.5 km tunnel and runs along the Rift Valley escarpment to
Mai Mahiu and Longonot. The route is 120 kilometres long.

KRC will need to engage a supervision consultant to undertake designs review and
construction supervision. Discussions with MoTI are underway for appropriate way forward
to fast track the procurement process of a Supervision Consultant for Nairobi - Naivasha
section without infringing GoK procurement laws and regulations.

3.3.2 Development of Phase 2B (Naivasha — Kisumu) and Phase 2C (Kisumu -
Malaba)

The route runs from Longonot to Narok along the southern boundary of the Mau Forest
from where it connects to Malaba through Bomet, Sondu, Ahero, Kisumu, Yala and
Mumias. The terrain is undulating, thus requiring mitigation by long bridges and tunnels. As
part of the project, a new high capacity port (to handle at least 600,000 tonnes annually) will
be developed at Kisumu, approximately seven (7) kilometres to the west of the entrance into
Kisumu International Airport.

The Cabinet approved the development of the Naivasha - Malaba section (including the
development of the new high capacity port at Kisumu) on a G-to-G platform on 23" March,
2016, paving the way for requesting for the AG's comments on the draft Commercial
Contracts prepared by KR and CCCC.

Three (3) draft Commercial Contracts had been prepared for this section as follows:

° Phase 2B (Naivasha - Kisumu including the 9 km branch line from proposed Kisumu
SGR Hub to the proposed new Kisumu Port).

° New Kisumu Port development
° Phase 2C (Kisumu - Malaba)

The Attorney General approved the draft Commercial Contracts on 24™ March 2016 and
these were signed by KRC and CCCC on 24" March. 2016 and witnessed by the Cabinet
Secretary MoTI, members of KRC Board and Management. The signed documents have
been submitted to MoTI and the National Treasury to initiate the process of financing
identification form the Government of the Peoples Republic of China.

3.3 Development of ICD in Nairobi

The Feasibility Study Report for the development of the Mombasa - Nairobi SGR
recognised the need to modernise and expand the existing ICD in Nairobi in order to
accommodate anticipated increased number of containers through the depot from the SGR
operations. The cost of the project was to be borne by GoK. The ICD project was made a
Condition Subsequent in the Financing Agreement for the development of Mombasa -
Nairobi SGR, wherein the 4th Disbursement would only be made once EXIM Bank was
satisfied that substantial progress had been made by GoK towards realising the ICD project.

In order to emphasise the need for developing the ICD, the Financing Agreement signed
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between GoK and EXIM Bank of China on 3"December, 2015, for the development of the
Nairobi - Naivasha SGR made the ICD development a condition precedent to the
disbursement. The disbursement would only commence after CCCC and KRC have signed a
Commercial Contract for the development of the ICD. GoK fulfilled this condition on 24"
March. 2016 when KRC and CCCC signed a Commercial Contract for the development of
the ICD with CCCC as the EPC Contractor. The Commercial Contract has since been
submitted to MoTI and forwarded to the National Treasury for financing identification.

Summary of progress made Phase 2 (Nairobi - Malaba SGR)

Segment Description Route length | Contract | Progress made
or Capacity |sum (USS$
MN)
l. Phase 2A Nairobi -1 120 Km 1,483 l. Financial Contract
Naivasha signed on 03-12-15
2, Conditions  Precedent
being discussed between TNT
and EXIM Bank of China
3. MoTI will provide way
forward for the procurement
process for Supervision
Consultant
4+ Construction  expected
to commence on
26"September, 2016.
2. Phase 2B Naivasha - 1262 Km 3,663 l. Commercial ~ Contract
Kisumu signed on 24™ March, 2016 and
(including submitted to MoTI and TNT to
provision  of initiate financing identification.
locomotlve§ 2. (Naivasha -Malaba
and rolling SGR) Management discussing
stock ) and with MoT]l procurement
branch line to ‘ . : .
N process for Supervision
new Kisumu Consultant
Port)
3. Phase 2C Kisumu - 107 Km 1,229 - ditto -
Malaba
4. New New 600,000 137 - ditto -
Kisumu development | tonnes

Port




Segment Description Route length | Contract | Progress made
or Capacity |sum (US$
MN)

5. Inland Expansion 405,000 213 Commercial Contract signed on
Container | and TEUs 24" March, 2016 and submitted
Depot modernisation to MoTl and TNT to initiate

of ICD in financing identification
NRB
TOTAL Nairobi- 6,725
Malaba =
489 km

EMERGING ISSUES

Environment Concerns

1.

Several proposed routes for exiting Nairobi in Phase 2 of the Project were not
technically possible due to environmental concerns and high cost of compensation
when acquiring land.

Kenya Railways Corporation is in consultation with Kenya Wildlife Service (KWS)
with regards to a proposal of having a 6.4 kilometre bridge constructed on the entire
southern edge of the Nairobi National Park. The railway would then pass through
Rongai and Ngongtowns which are high population areas before exiting the escarpment
into the Rift Valley via a tunnel. Discussions on this proposed route have not been
finalized. An earlier proposal to have a tunnel dug under the Nairobi National Park was
not approved by KWS due to concerns on the effect of tunnelling to animal habitat in
the Park.

The Corporation is working in consultation with KWS to ensure environmental
sustainability of the project. They have so far met all conditions set by KWS.

Route Concerns

3.

The proposed route dubbed the “Southern route’ would then proceed to pass through
Suswa, Naivasha, Narok, Ahero and Sondu towns before terminating in Kisumu. The
route had been considered due to the difficult terrain of the escarpment along the
Northern Corridor as well as the cost of acquiring land along the Northern corridor.
These factors would greatly increase the cost of building the railway along the Northern
corridor. The Southern route is considered relatively virgin and land cost would be
minimal.

A proposed depot in Naivasha will serve the large commercial centres along the
Northern corridor such as Nakuru and Eldoret via trucks.
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Project Sustainability in the EAC Region

5. According to KRC management, the three countries that signed the Tripartite
Agreement, i.c. Kenya, Rwanda, Uganda are still intent on building their section of the
SGR. The efficiency of the Kenyan corridor would ensure business people will choose
it even if Tanzania is constructing a similar SGR.

4.0 TOUR OF THE STANDARD GAUGE RAILWAY (NAIROBI - MOMBASA)

4.1 Meeting with KRC Management and Project Consultant at Nairobi SGR
Terminus

The Managing Director Kenya Railways Corporation Mr.AtanasMaina accompanied
by KRC Railways Operations Manager Eng. Maxwell Mengich, Eng. J.M. Karanja,
Architect Jeremiah Ndong and Architect Tobias Okoth from TSDI-APEC-EDON
Consortium (TAEC) briefed the Committee as follows: -

1.  China Roads and Bridge Corporation was contracted by Kenya Railways to undertake
Phase | of the Mombasa — Nairobi SGR Project vide two commercial contracts
namely, Civil Works EPC Turnkey commercial contract and Supply and installation
of facilities, locomotives and rolling stock contract.

2.  TSDI-APEC-EDON Consortium was contracted to undertake design review and
construction supervision of the contracts to ensure that the main contractor CRBC
meets quality standards and adheres to specifications of the project.

3. The proposed standard gauge railway line starts at the port of Mombasa and runs in a
north westerly direction traversing Kwale, Kilifi, TaitaTaveta, Makueni, Kajiado and
Machakos counties and terminates in the city of Nairobi at Embakasi.

4. The single line track will have a superior design catering for robust and low-
maintenance requirement. The new line will run parallel to the existing meter gauge
railway and the Mombasa-Nairobi Road or A109 Highway for the most part. It will
deviate at certain points to attain the desired gradient and curvature.

5. The route length of the line is 472 km and the total track length is 609 km. The line
has 77 bridges including super, major and medium bridges covering 29.687 km. A
further length of 2.038 km is to be laid at the Marshalling yard and station in the port
of Mombasa.

6. The project will have two major stations in Mombasa and Nairobi. The stations
incorporate the main station building, power substations, dispatch centre,
comprehensive maintenance office building, locomotive depot and signals buildings,
locomotive and vehicle workshops, materials shed and warehouses. living houses,
water supply house, boiler room and guard room. The Nairobi South Station in
Syokimau covers an area of 400 acres of land and will serve as an operations area and
railway terminus for trains heading out of Nairobi. The station will have locomotive
and vehicle workshops for maintenance, servicing and repair of locomotives. The
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10.

11.

12.

13.

station is equipped with dispatch and signal control centre where all signals for
marshalling the locomotives will originate from. Metre- gauge railway line is provided
for connection to the city centre.

There will be seven (7) intermediate stations namely Mariakani, Miasenyi, Voi,
MtitoAndei, Kibwezi, Emali and Athi River and thirty-three (33) crossing/passing
stations incorporating signal building tower, pump house for water well,
comprehensive workshop building, living house and guard room.

With the stations in place, it means that 25 trains can be on the line at a single time.
Other civil works carried out include: -

(i)  Electrification of the infrastructure

(i)  Build main freight exchange and passenger stations at Mombasa and Nairobi
(iii) Build intermediate freight exchange and passenger stations at Mariakani

(iv) Build 33 crossing (passing) stations

(v) Build Marshalling Yards at the Port of Mombasa and Nairobi hub

(vi) Build 8 underpasses for animals within Tsavo National Park

(vii) Fence out the track throughout its length

(viii) Supply and Installation of Facilities, Locomotives and Rolling Stock

Electrification was not included in the feasibility studies and preliminary designs for
the Mombasa — Malaba SGR but it will be considered in future as one of the options
for increasing the line capacity beyond the design capacity of 22 million tonnes per
annum.

The Project is at an advanced stage and as at 31°'May, 2016, 70% of civil works had
been completed with 30% of track laying done mainly between Mombasa and Voi. It
is due for completion in June 2017 ahead of the scheduled date of completion of
2019. This was attributed to timely conclusion of land acquisition by KRC and
subsequent mobilisation of resources by the contractor. The President also issued
an executive order for early of completion and delivery of the project.

The reduction in time of completion does not however affect the scope, budget and
quality of the works of the project.

KRC further signed another contract with China Communications Construction
Company (CCCC) for the development of Naivasha — Malaba section of the
project with the following four elements: -

(1) Naivasha — Kisumu SGR line
(i1) Kisumu — Malaba SGR line

(iii) Kisumu Port Development; and



14.

16.

(iv) Modernisation and expansion of the Inland Container Depot at Embakasi in
Nairobi

Phase 11 of the SGR project is proposed to connect Nairobi to Malaba on the border

with Uganda and continue onward to Kampala, Uganda's capital city. It will further

run to Kigali in Rwanda with a branch line to Juba in South Sudan. Branch lines along

the route will extend to Kisumu, Kasese and Pakwach.

The governments of Kenya and Uganda signed a memorandum of understanding
(MoU) in October 2009 to construct the SGR from Mombasa to Kampala. A tripartite
agreement was signed by the governments of Kenya, Uganda and Rwanda in August
2013 to fast track the development of the railway to their respective capital cities. The
objective of this agreement was for the three countries to adopt new technologies to
enhance economic development in the region. The SGR project is meant to spur
economic growth and development of the parties by reducing cost of doing business
and increase the regions competitiveness. It would also enhance spatial development
along the SGR corridor.

The Ugandan section of the SGR line was launched in October 2014. The SGR line
from Mombasa to Kigali is expected to be completed by 2018. Kenya Railways
Corporation is responsible for the construction of the 1,300km-long track inside
Kenya from Mombasa to Malaba via Nairobi.

Committee Observations

The Committee observed THAT —

(1)

(i)

(iii)

(iv)

The standard gauge railway has begun taking shape with substantial civil works done,
track works and procurement of installations of associated facilities having been
already been done;

It is imperative that Kenya Railways Corporation ensures provision for SGR line
connection to the Container Depot Terminal in Embakasi, Jomo Kenyatta
International Airport and the Nairobi Central Business District for enhanced transport
of freight and passengers;

For long-term viability, the Project should have incorporated a future plan for
expansion of the track to a double track with a high speed line to save on costs and
savings for future expansion.

The viability of the Project as envisaged in the tripartite Agreement signed between
the governments of Kenya and Uganda in 2009 and Kenya, Uganda and Rwanda in
2013 may be at risk following reports that Rwanda has opted to connect to the
Tanzanian SGR line which is deemed cheaper and less time-consuming than
connecting through Kenya-Uganda.

The Committee was, however, informed that both Uganda and Rwanda are still party
to the signed Agreements. In fact. Exim Bank of China has committed to provide
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funds for the construction of the Ugandan SGR line. The Tanzanian SGR line is also
an important part of the larger East African Railway network.

(v) The Committee also expressed concern on the reduction of construction period by two
years following an Executive Order. The KRC management and Project Consultant
assured the Committee that quality of works was not compromised in executing the
Order.

(vi) On environmental concerns, the KRC management and the consultant assured the
Committee that environmental impact assessment is taken into consideration during
the construction of the Project and that Kenya Wildlife Service and the National
Environmental Management Authority were and continue to be consulted in the
implementation of the Project.

4.2 Tour of Nairobi SGR Terminus

The Nairobi SGR Terminus is one of the two major stations of the project, the other being
MariakaniWest station. The station is still under construction and on completion it will
comprise the following facilities namely: - main station building, power substations,
dispatch centre, comprehensive maintenance office building, locomotive depot and signals
buildings, locomotive and vehicle workshops, materials shed and warehouses, living houses,
water supply house, boiler room and guard room.

It will serve as an operations area and railway terminus for passenger trains.

Picawre 1 PIC delegation ar Nairobi SGR Terminus construction site
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Prcture 30 Fagade view of Nairobi Station Building

4.3 Tour of Athi River Super Bridge

Eng. Solomon Njeru, the Project’s Chief Geomatic Engineer accompanied by Eng.
J.M. Karanja, Architect Jeremiah Ndong and Architect Tobias Okoth from TSDI-
APEC-EDON Consortium (TAEC) briefed the Committee as follows: -

The SGR project has a series of railway bridges along the course of the track. The changing
terrain and presence of delicate ecosystems requires elevation of the railway to
accommodate movement of traffic and wild animals.

The total number of bridges along the line from Mombasa to Nairobi will be 98, covering
20km of the line to cross rivers, Mombasa road at Emali and Taru, valleys and the old line
and eight animal crossing corridors over seven metres high and over 50 metres long in
Tsavo East and West national parks.
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