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PREFACE

Mr. Speaker Sir,

Honourable Members will recall that on Tuesday, 5ft July, 20t6 and on Wednesday, 6ft
July, 2016, the Senate and the National Assembly, respectively, approved a Motion that
established a Parliamentary Select Conunittee on matters relating to the Independent
Electoral and Boundaries Commission. The mandate of the Cornmittee as stated in the
Motion, was as follows-

(a) Inquire into the allegations against the Independent Electoral and
Boundaries Commission (IEBC) Commissioners and the Secretariat;

(b) On the findings of (a) above may recommend legal mechanisms for the
vacation from office of the current Commissioners of the Independent
Electoral and Boundaries Commission and Secretariat in accordance with
the Constitution;

(c) Recommend legal, policy and institutional refonns to strengthen the
Independent Electoral and Boundaries Commission and improve the
electoral system and processes so as to enswe the August,2AlT elections are

free and fair and are administered in an impartial, efficient, simple, accurate,
verifiable, secure, accountable and transparent manner; and

(d) On the basis of the findings and recommendations in (a), (b) & (c) prepare a
report and a draft Bill or draft Bills.

The Cornmittee was further required to receive views from experts, rnembers of the
public, the business community, civil society, religious groups, political parties, county
govemments and any other persons on matters relating to the Independent Electoral and
Boundaries Commission and the electoral process.

The membership of the Cornmittee u/as as follows-
(1) Sen. Kiraitu Murungi (Co-Chair);
(2) Sen. James Orengo (Co-Chair);
(3) Sen. Kipchumba Murkomen,
(4) Sen. Beatrice Elachi;
(5) Sen. Johnson Muthama;
(6) Sen. Mutula Kilonzo Junior;
(7) Sen. (Dr.) Boni Khalwale.
(8) Hon. @r.) Naomi Shaban;
(9) Hon. @ng.) Mohamed Mohamud Maalim;
(10) !1e1. Jimmy Angwenyr;
(11) Hon. Moses Kuria;
(12) Hon. @r.) David Eseli;
(13) Hon. Junet Mohamed; and
(14) Hon. Mishi Mboko.
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Mr. Speaker Sir,

Following its establishment, the Joint Parliamentary Select Committee on Matters

Relating to the Independent Electoral and Boundaries Commission held its first meeting

on the l2e July, 2016 and other preparatory meetingt where it considered and adopted its

rules of procedure and a work plan, identified stakeholders for engagement with the

Committee and prepared a framework for public hearings.

In fuIfillment of its mandate and pursuant to Article 1 18 of the Constitution and standing

order 127(3) and 130(4) of the National Assembly and Senate Standing Orders,

respectively, the Clerks of the Houses of Parliament invited the members of the public

through a public advert to submit their views to the Committee. As a general guide,

-"*b..r of th. public and stakeholders were requested to submit their views along four

Thematic Areas, namely-
1. Allegations against Commissioners and the Secretariat of the lndependent

Electoral and Boundaries Commission, specifically on-
(a) Credibility;
(b) Impatiality;
(c) Integrity; and
(d) Independence.

2. Recommendations on legal mechanisrns for the vacation from office of the

current Commissioners and the Secretariat of the lndependent Electoral and

Boundaries Cornmission in accordance with the Constitution.

3. Recommendations on legal, policy and institutional reforms to stengthen the

Independent Electoral and Boundaries Commission so as to ensure the August,

Z}li elections are free and fair and are administered in an impartial, efficient,

simple, accurate, verifiable, secure, accountable and transparent marner,

Submissions to address the following issues-
(a) Composition of the Independent Electoral and Boundaries Commission

and the Secretariat; and
(b) Appointment, tenn of office, terms of service and removal from office

of the Commissioners and the Secretar-iat of the Independent Electoral

and Boundaries Commission.
4. Recommendations on legal, policy and institutional reforms to irnprove the

electoral system and processes so as to ensure the August,z}l7 elections are

free and fair and are administered in an impartial, effi.cient, simple, accurate,

verifiable, secure, accountable and transparent manner. Submissions to address

the following issues-
(a) Voter registration;

@).Voter education;
(c) Nomination and registration of candidates;

(d) Campaign management;
(") PublicitY and media;
(0 Use of Information Communication Technology in elections;

1.1



a

(e) Yoting process;
(h) Transmission and declaration of election results;
(i) Allocation of special seats;

fi) Election observation, monitoring and evaluation; and

ft) Dispute resolution (including nomination and petitions).

The Committee held public hearings from 18e July, 2016 to 3'd Augus! 2076. The
Committee received fifiy-eight (58) oral submissions and one hundred and thirteen (113)
written Memoranda from members of the public and other stakeholders.

Thereafter, the Corrmittee proceeded for a working retreat which provided the
opporrunity to consider the submissions of the public and stakeholders and to further
drafq consider and approve its Report and draft Bi1ls. The Report of the Committee
contains a mrmber of recommendations based on the Thematic Areas identified by the
Commiuee. The Report fi:rther includes two draft Bi1ls, namely, the Elections Laws
(Amendment) Bill, 2016 and the Election Offences Bill, 2016. The Report and draft Bills
are proposed by the Comrnittee for adoption by the Houses of Parlianent.

Mr. Speaker Sir,

The Committee wishes to thank the Offices of the Speaker of the National Assembly and
the Speaker of the Senate as well as the Offrces of the Clerk of the National Assembly
and the Clerk of the Senate for the support extended to the Committee in the execution of
its mandate. The Committee firrther extends its appreciation to the members of the public
and the various institutions and organialiens that appeared before the Committee or
submitted Memoranda to the Committee for their well-researched and eloquent
submissions in this matter.

The Committee also appreciates the technical support accorded to it by the Office of the
Attorney-General, the Office of Director of Public Prosecution, the Judiciary, the Kenya
Law Reform Commission, the Independent Electoral and Boundaries Commission and
the Computer Society of Kenya. The Committee also benefitted immensely fi'om the
Panel of Experts and the Joint Rapporteurs who worked with the Committee throughout
the process. The Corrmittee wishes to acknowledge members of the public who have
continued to keenly follow the proceedings of the Committee and the media who ensured
that the country remained updated at all times.

Mr. Speaker Sir,

It is now my pleasant duty and privilege, on behalf of the Joint palllamentary Select
Committee on Matters Relating to the Independent Electoral and Boundaries
Commission, to present the Report which includes two draft Bills, namely, the Elections
Laws (Amendment) Bill, 2016 and the Election Offences 8i11,2016
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1

CHAPTER ONE
INTRODUCTION

l.()BACKGROUND
On Tuesday, 5tr July, 2016 and on Wednesday, 6ft July, 20L6, the Senate and the
National Assembly, respectively, approved a Motion (Annex 3) that established a

Parliamentary Select Committee on matters relating to the Independent Electoral and

Boundaries Commission. The Motion states as follows-

THAT:

ACIC{OWLEDGING that the sovereign power of the People of Kerrya may
be exercised directly or indirectly through their democratically elected
representatives and that the People's sovereign power shall be exercised
only in accordance with the Constitution;

RECOGMZING that through pronouncements, sections of the Kenyan
society have raised issues on the credibility, impartiality, integrity and
independence of the Independent Electoral and Boundaries Commission,
the electoral processes and the electoral lavv;

APPKECIATING the need to have the Augwt 2017 general elections
conducted by a body enjoying the broad confidence of most Kenyans;

NOW THEREFOKE in accordance wtth the provisions of Article I(l) and
(2) of the Constitution of Kenya and Rule 9 of the Houses of Parliament
(Joint Sitt@s) Rules, the Senate/ National Assembly RESOLWS that:-

l. The two Houses of Parliament establish a jotnt select committee

consisting of fourteen QQ members, seven (7) each fro* the tttto
Co alitions in P arliament.

2. The mandate of the saidjoint select committee shall be to:-
(a) Inquire into the allegations against the Independent Electoral and

Boundaries Commission QEBC) Commissioners and the

Secretartat;
(b) O" the findings of (a) above may recommend legal mechanisms for

the vacation fro* ofice of the current Commissioners of the

Independent Electoral and Boundaries Commission and Secretariat
in accordance with the Corutitution;

(c) Recommend legal, policy and tnstitutional reforms to strengthen the

Independent Electoral and Boundaries Commission and improve
the electoral system and processes so as to enstre the August, 2017
electiotts are free and fair and are administered tn an impartial,

15



5.

3

4.

10.

11

12.

13.

fficient, simple, accurate, verifiable, secttre, accountable and
tr ansp ar ent martner ; and

(d) On the basts of the findings and recommendations in (a), @ A k)
prepcve a report and a drafr Bill or drafi Bills.

THE SENATE/NATIONAL ASSEMBLY FURTHER RESOLW
TIIAT:-

The Joint Select Committee shall report to Parliarnent within 30 days;
The leaders of the two coalitions agree to issue statements sepuately
to support thefinal rqtort and Draft Bill or Bills;
The Majority and Minority leaders in Ptliament will signtfy the

approval of the final report and draft Bill or Bills by affixing their
signatures thereon prior to presentation to Parliament;
The joint select committee shall have two Co-chairs each appointed by
the respecttve Coalitions ;
The Coalittoru shall provide joint rapporteurs to the Joint Select
Committee, but the oficial recordwill be the parlicnnentary Hansmd,'
The Joint Select Committee and each coalition tnay engdge experts,
professionals and such other technical resource persons as they may
deem necessary;
The parliamentary Clerk's ofice shall provide secretqial services tn
accordance with the Standtng Orders;
The Committee shall receive views fro* experts, members of the
public, tlu business community, civil society, religious grol{ps, political
parties, county governments and any other persons on matters relating
to the Independent Electoral and Boundaries Commission and the
electoral process;
Each member of the joint select committee shall have one vote.

Decisions in the select Committee shall be made by twolhirds majority
vote;
The Committee shallformulate its ownrules of procedwe; and
The Joint Select Committee shall comprise the following members

drawnfrom the two Coalitions in Parliament:
1. Hon. @r.) Naomi Shaban
2. Hon. @ng.) Mohamud Mohamed Maalim
3. Hon. Jimmy Angwenyi
4. Hon. Moses Ktria
5. Hon. (Dr.) David Eseli Simlru
6. Hon. Junet Mohammed
7. Hon. Mishi Mboko
8. Sen. Kiraitu Mtrungi (Co-chair)
9. Sen. James Orengo (Co-chai)
10. Sen. Kipchumba Mwlamen
I 1. Sen. Beatrice Elachi

6.

7.

8.

9.

15



12.

13.

14.

Sen. Johnson Muthama
Sen. Mutula Kilonzo Jnr
Sen. @r.) Boni lGulwale

4

1.1. METflOD OF WORK
2 In the execution of its mandate, the Committee conducted a number of activities

which are set out below.

1.1.1. Meetinss of the Committee
3. Following its establishmen! the Committee held its fust meeting on the 1 2ft July,

2016 where it considered its rules of procedure, adopted a work plan, identified
stakeholders for engagement with the Committee and prepared a framework for
public hearings. Thereafter the Committee proceeded for a working retreat which
provided the opporhrnity to consider the submissions of the public and stakeholders

and to further draft, consider and approve its Report and draft Bills. The Report of the
Committee contains a number of recommendations based on the Thematic Areas
identified by the Committee. The Report further includes two draft Bills, namely, the
Elections Laws (Amendment) Bill, 2016 aad the Election Offences Bill, 2016 (Annex
1).The Report and draft Bills are proposed by the Committee for adoption by the
Houses of Parliament. The Minutes of the meetings of the Commiffee are herein
annexed as Annex 2.

t.L.z. Public Hearinss
Prior to the hearing, rnembers of the public were invited vide an advert in the dailies
of Monday 17e July, 2016 and Tuesday 18n July, 2016 (Annex 4/ to submit their
views on the matter to the Cornmittee. As a general guide, the public was required to
submit their views along four thematic ateas, namely-

I. Allegations against Commissioners and the Secretariat of the

Independent Electoral and Boundaries Commission, specifically on-
(a) Credibility;
(b) Impartiality;
(c) Integrity; and
(d) Independence.

2. Recommendatiors on legal mechanisms for the vacation.fro* ffice of
the current Commissioners and the Secretariat of the Independent
Electoral and Boundaries Commission in accordance with the

Constitution.
3. Recommendations on legal, policy and instttutional reforms to

strengthen the Independent Electoral and Bozmdaries Commission so as

to ensure the August, 2017 elections ore free and fair and are
administered in an impartial, efficient, simple, acatrate, verifiable,
secttre, accountable and transparent manner. Submissions to address the

following issues-
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6

(a) Composition of the Independent Electoral and Boundaries
Commission and the Secretariat; and

(b) Appointment, term of ffice, terms of service and removal from
ffice of the Commissioners and the Secretoriat of the Independent
Ele ctoral and Boundaries C ommissiort

4. Recommendations on legal, policy and institutional reforrns to improve
the electoral system and proce,s^tes so as to elsare the August, 2017
elections are free and fair and are administered in an impartial,
eficient, simple, accurate, vertfiable, secure, accountable and
transparent manner. Submissions to address thefollowtng issues-

(a) Yo ter r e gis tr atio n ;
(b) Yoter education;
(c) Nomination and registration of candidates;
(d) Campaign management ;
(e) Publicity and media;
(fl Use of Information CommunicationTechnologt in elections;
(g) Voting process;

ft) Trarumission and declaration of election results;
(i) Allocation of special seats;
(fl Election observation, monitoring and evaluation; and

ft) Dispute resolution (tncluding nomination and petitions).

Accordingly, the Committee received the views of the stakeholders and general public
between 18m July, 2016 and 3'd August, 20L6. The Cornmittee received fifty-eight
(58) oral submissions and one hundred and thirteen (113) written Memoranda from
members of the public and other stakeholders.

1.1.3. Rules of Procedure
The Committee during its sitting held on 15e July, 2016 adopted the Rules of
Procedure to guide the conduct of its subsequent meetings. The Rules of Procedure
are annexed herein as Annex 5.

18



CHAPTER TWO
THT"MATIC AREA 1

2.0 ALLEGATIONS AGAINST THE INDEPENDENT ELECTORAL AND
BOUNDARMS COMMISSION

l.ln the Motion establishing the Joint Parliarnentary Select Committee on maffers
relating to the Independent Electoral and Boundaries Commission, Parliament
acknowledged that pursuant to Article 1 of the Constitution, all sovereign power
belongs to the people of Kenya and may be exercised directly or indirectly through
their democratically elected representatives in accordance with the Constitution.

Parliament further recogni4ed that through pronouncements, sections of the Kenyan
society had raised issues on the credibility, integrity and independence of the
Commission, the electoral processes and the electoral law. It is on this basis that the
Houses then resolved, in accordance with Article 1(1) and (2) of the Constitution
and Rule 9 of the Houses of Parliament (Joint Sittings) Rules to establish the
Committee.

8. Pursuant to its rnandate, the Committee invited oral and written submissions from
members of the public on any allegations against Commissioners and the Secretariat
of the Independent Electoral and Boundaries Commission, specifically on-

(a) Credibility;
(b) Impartiality;
(c) Integrity; and
(d) Independence.

9. In the course of its proceedings, the Comrnittee received various allegations against
the members and the Secretariat of the Commission as outlined below.

2.1.1. Credibilitv
10. The Coalition for Reforms and Democracy alleged that;

(a) the Commission is culpable of opaque and negligent management of
electoral data including mistallying of results, losing crucial information
and not complying with the principles under Articles 10 and 35 of the
Constitution on the transpalency and accountability and releaSe of public
information;

(b) the members of the Commission failed to exercise their authority in a

trranner that was consistent with the purposes and objects of the

Constitution, that dernonstrated respect for the people, that blought honour
to the nation and dignity to the office and that promoted public confidence

in the integrity of their office as required under Article 73(I) of the
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Constitution. This allegation was supported by the Commission on
Adminis6ative Justice and the Central Organization of Trade Unions;

(c) the Commission collectively failed to act in the best interests of the public,
failed to take personal responsibility for the reasonably foreseeable
consequences of its actions, did not carry out the duties of the office
efficiently and honestly or in a transparent and accountable manner and
failed to act professionally and in a manner that maintains public
confidence in the integrity of the office;

(d) the members of the various Tender Cornmittees of the Commission
collectively failed to act in the best interests of the public, faiied to take
personal responsibility for the reasonably foreseeabie consequences of its
actions, did not carry out the duties of the office efficiently and honestly or
in a transparent and accountable manner and failed to act professionally
and in a manner that maintains public confidence in the integnty of the
office;

(e) notwithstanding the catastophic events after the 2007 elections, the
Commission has been unable or unwilling to reforrr its practices in order
to guarantee the integnty of the electoral system;

(0 th" Commission failed to safeguard the public interest |sading to loss of
firnds through expensive loans;

(g) the failure of technology in the 2013 General Elections hugely dented the
image of the Commission;

(h) even with a biometric system, the Commission has not maintained a
credible and verifiable voters register, did not know the total number of
voters, left out solne registered voters from the national voters roll, had
more than one final register which it had not fully cleaned up and had lost
some data which it had never managed to find out how it disappeared and
had never recovered the data-

(i) the Commission staff were negligent in doing their job and they had
messed up the data because some voters had fingerprints and photos which
did not match their names and other data captured electronically.

(j) th. accuracy of the register was compromised by the existence of multiple
registers and loss of data due to staff negligence.

(k) the Cornmission failed as a whole to provide policy guidance and oversight
to the Secretariat.

(1) nearly forfy months after the 2013 General Election and only twelve
months to the 2017 Gereral Election, the Commission has yet to release a
complete set of results for all elective offices.

1 1. l[r. Barasa Nyukuri alleged that;
(a) the members of the Commission failed to prepare and regulariy revise the

principal voters register contrary to Article 88(a)(a) and (b) of the
Constitution. This allegation was supported by Bunge la Wazalendo and
the International Commission of lurists -Kenya;
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O) the members of the Commission failed to train gsmrnission personnel
prior to the deployment of lnformation Communication Technology in the
March, 20 13 General Elections;

(c) the members of the Commission failed to investigate and prosecute
candidates, political parties or their agents for electoral offlences contrary
to section 4 of the Independent Electoral and Boundaries Commission Act,
2011 This allegation was supported by the International Comrnission of
Jurists, Kenya Sectioq

(d) the members of the Commission failed to publicize election results and
maintain a publicly available audit tail of the results;

(e) the members of the Commission failed to regulate political parties during
nominations and campaigns for the 20i3 General Elections, conhary to the
provisions of Articles 88(4Xd), 91 and 92 of the Constitution;

(0 th" rnembers of the Com.rnission failed to conduct voter education contrary
to Article 88(a)@) of the Constitution. This ailegation was supported by
Bunge la Wazalendo;

(g) the members of the Comrnission failed to facilitate the observation,
monitoring and evaluation of elections contrary to Article 88(a)(h). This
allegation was supported by Bunge ia Wazalendo.

72. The Auditor-General alleged that;
(a) the Cornmission failed to obtain value for public money spent in the

procurement of Biometric Voter Registration (BVR) Kits used for the
March,2013 elections.

(b) the Commission failed to obtain value for public firnds spent in the
procurement of Electronic Voter Identification Devices (EMDs) used for
the March,2013 General Elections.

13. The Multi-Sectoral Forum (MSF) alleged that Kenyans have iost confidence in the
ability of the Commission as currently constituted to conduct credible elections.
This allegation was supported by the submissions made by the Elections
Observation Group, the Evangelical Alliance of Kenya" the Youth Agenda, FIDA-
Keny4 Hon. Peter Kaluma, M. P., the Central Organization of Trade Unions, the
Commission on Administrative Justice, Amani National Congress, Bunge la
Wazalendo, Barasa Nyukuri, International Governance Institute, Intellectus
Consultancy and the Civil Society Reference Group.

14. The International Commission of Jurists, Kenya Section, alleged that the credibility
of the Commission has been undermined by the mention of sections of the
Commission in the "Chickengare" scandal. This allegation was supported by
Article 19 and the Civil Society Reference Group.

15. Ivlr. Okiya Omtatah Okoiti alleged that the members of the Commission failed to
competently discharge the constitutional mandate of the Independent Electoral and
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Boundaries Commission. This allegation was supported by Mr. Barasa Nyukuri and
the Intemational Commission of Jurists- Kenya.

2.L.2. Impartiality
16. i\dr. Barasa Nyukuri alleged that the Commission recruited the staff of the

Commission through favotritism and nepotism.

17. Article 19 alleged that the Cornmission exhibited bias against the Petitioner in the
Presidential Pefition filed after the March,2013 General Elections. This ailegation
was supported by Hon. Peter Kalum4, M. P. and the Civil Society Reference Group.

18. Article 19 alleged that the Commission distibuted Biometic Voter Registration Kits
in an unfair manner during voter regiskation

19. I/ft. Okiya Omtatah Okoiti alleged that the Commission irregularly favoured FACE
Technologies in the procurement of Electronic Voter Identification Devices.

20. The International Commission of Jurists, Kenya Section alleged that the
Commission's selective handling of disputes has failed to inspire confidence in
dealing with political parties and members of the public.

21. T\e Lutrya Community around Maseno alleged that the Commission had shown bias
against one of the communities in the area surrounding Maseno.

22. The Kenya Diaspora Alliance alleged that during the 2012 discussion on boundaries
review and delimitation, despite written pleas to the Commission by Kenyans living
in the diaspora, the Commission ignored and did not consider the plea for the
creation of five diaspora constituencies.

23. The Kenya Diaspora Alliance alleged that the Commission excluded Kenyans in the
diaspora from their voter education and registration exercises.

2.1.3. Inteerity
24. The Coalition for Reforrrs and Democracy alleged that;

(a) the Cornmission is culpable of persistent and endemic comrption in electoral
procurement. This allegation was supported by the Amani National Congress;

(b) the Commission is culpable of manipulation and mismanagement of the
Voter's Register;

(c) ofEcials of the Interim Independent Electoral Cornmission, including
Commissioner Issack Hassan, on at least one occasion were accornmodated
and their expenses paid by Smith and Ouanan during their visits to the United
Kingdom and information on rival bids was supplied to Smith and Ouzman by
theit agent Trevy Oyombra thereby adding verisimilitude to his claims that he
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was acting on behalf of officials in the Interim Independent Electoral
Commission;

(d) the Interim lndependent Electoral Commission under its Chairman's watch
systematically overpaid for procurement of election materials;

(e) comrption and comrption-related offences were committed in the couse of the
procurement of the electonic voting equipment for the 2013 General Election
as set out in the decision of the Public Procurement Administrative Review
Board in the case of .4vante fnternational Technolow fnc. 2 Others v.

The Indeoendent Electoral and Boun daries Commissiaz. the Special Audit
on the Procurement of Electronic Voting Devices for the 2013 General
Election by the Commission conducted by the Auditor-General and the Report
of the Public Accounts Corrmittee on the Special Audit Report of June 2014
on the Procurement of Electronic Voting Devices for the 2013 General
Election;

(0 the Corunission approved irregular variations and supply of laptops rather than
handheld devices;

(g) th" Comrnission allowed direct procurement against the advice of the
Attorney-General;

(h) the Commission conducted an election that was flawed and a complete fraud;
(i) the Commissioners in their management of the transmission and tallying of

results in the last election can only be explained on the basis of willful and
deliberate violation of the Constitution, gross misconduct or incompetence on a
level that warrants removal;

0) the Commission has deliberately concealed information on elections violating
the tansparency and accountability requirements and making it impossible to
cross-checlq ths announced results against each other;

(<) there were widespread irregularities and illegalities in the last General Election
that were eventually allowed to stand;

(1) there was dishonest revision and doctoring of election results in the last general
election;

(m) there were tnany instances, in the last General Election, in which the
electoral laws were willfully broken and already announced results were
unlawfully changed;

(n) the members of the various Tender Committees of the Commission were
individually and jointly culpable for flouting procurernent regulations as

detailed in the Auditor-General Special Audit Report and the Public Accounts
Committee Report.

25.Mr. Okiya Omtatah Okoiti alleged that the Commission failed to properly account

for Kshs. 2.53 Billion appropriated by Parliament for the March, 2013 General

Elections.

26.Ilne lnternational Commission of Jurists-Kenya aileged that the CommiSsioners lack
integrrty as a result of their involvement in the "Chickengare " scardal. This
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allegation was supported by the Evangelical Alliance of Kenya" Article 19, the
Kenya Diaspora Alliance, the Commission on Administrative Justice, the Luhya
Community surrounding Maseno and \zlr. MulatyaNdungi.

27.The Ethics and Anti-Comrption Commission alleged that the Commission engaged
ia "rushed" or "induced" or "emergency" procurements for essential items and
equipment especially in the run-up to an election.

2.1.4. Independence
28. I\&. Barasa Nyukuri alleged that the Commission failed to make independent

decisions on the date of the 2013 General Elections, the diaspora vote, the
procurement of the Biometric Voter Registration @VR) Kits and the donation of
BVR Kits for the Burundi elections. This allegation was supported by the
International Commission of Jurists-Kenya Section, the Kenya Diaspora Alliance,
the Elections Observation Group and Bunge la Wazalendo.

2.1.5. Specilic Allesations asainst the Commissioners and the Secretariat
Touchins on Credibility and Inteerity

29.T\e Committee also received specific allegations against individual Commissioners
and mernbers of the Secretariat as set out below.

(1) Mr. Ahmed Issack Hassan, Choirman
30. The Coalition for Reforms and Democracy alleged that;

(a) the Chairman irregularly singly procured legal services for the presidential
petition tn2013. This allegation wzrs supported by Mr. Barasa Nyukuri;

(b) as Chairman of the Interim Independent Electoral Commission, the
Chairman compromised public interest by accepting gifu;

(c) the Chairman ignored expert advice from the Intemational Foundation for
Electoral Systems OFES) and did not disclose to fellow Commissioners that
the Electoral Voter Identification Device (EVID) contract should be
cancelled, thereby leading to the misuse and waste of public reseurces;

(d) the Chairman failed to provide leadership, wffi involved in the operations of
the Secretariat and had vested interests in the Commission;

(e) the Chairman should take overall responsibility for deceiving the public
with reference to acquisition of voting equipment (including lobbying
members of the secretariat) on voter registration and vote tallying.

31. The Ethics and Anti-Comrption Commission submitted that it was in receipt of an
allegation that the Chairman engaged in irregular procurement of Biometric Voter
Registation (BVR) Kits by the Commission from Sanfran Morpho Canada through
Canadian Commercial Corporation by way of single sourcing at a cost of Kshs. 6.2
Billion.
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(2) Mn Thomas Letangule, Commissioner
32.The Ethics and Anti-Comrption Commission submitted that it was in receipt of an

allegation that the Commissioner engaged in irregular procurement of Biometric
Voter Registration @VR) Kits by the Commission from Sanfran Morpho Canada

through Caaadian Cornmercial Corporation by way of single sourcing at a cost of
Kshs. 6.2 Billion

(3) Mr. Mohamed Alawi, Commissioner
33. The Ethics and Anti-Comrption Commission submitted that it was in receipt of an

allegation that the Conrnissioner engaged in inegular procurement of Biometic
Voter Registation (BVR) Kits by the Cornmission from Sanfran Morpho Canada

through Canadian Commercial Corporation by way of singie sourcing at a cost of
Kshs. 6.2 Billion.

@) Mr. Ezra Chiloba, Secretary and Chief Executive Officer
34. Iv{r. Barasa Nyukuri alleged that that the current Secretary and Chief Executive

Officer of the Commission is incompetent.

35. The Coalition for Reforms and Democracy alleged that the current Secretary made

irregular payments of Kshs. 258 Million to Face Technologies without a valid
contract. This allegation was supported by \zlr. Barasa Nyukuri.

(5) Ms. Betly Sunguro Nyabuto, Deputy Secretary
36. NIr. Barasa Nyukuri alleged that Ms. Sungura chaired the Tender Committee which

awarded a contract for transporting elections material to an unregistered company at
an exorbitant price.

37. The Ethics and Anti-Comrption Commission submitted that it was in receipt of an

allegation that IMs. Sungura engaged in irregular procurement of Biometic Voter
Registration (BVR) Kits by the Commission from Sanfran Morpho Canada through

Canadian Commercial Corporation by way of single sourcing at a cost of Kshs. 6.2

Billion.

(6) Ms. Immaculate Kassait, Director of Election Operotions & Voter Registration
38. NIr. Barasa Nyukuri alleged that lvft. Kassait played a role and was responsible for

the delayed preparation of a faulty principal voters register used for the March,
20 I 3 Generai Elections.

39. The Ethics and Anti-Comrption Commission submitted that it was in receipt of an

allegation that Ms. Kassait engaged in irregular procurement of Biometic Voter
Registration (BVR) Kits by the Commission from Sanfran Morpho Canada through

Canadian Commercial Corporation by way of single sourcing at a cost of Kshs. 6.2

Billion.
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(7) Ms. Proxedes Tororey, Director of Legal & Corporate Affairs
40. h{r. Barasa Nyukuri alleged that Ms. Tororey played a role and was responsible for

the payment of legal fees to firms procured irregularly and under unclear
circumstances contrary to Article 227 of the Constitution and the Public
Procurement and Disposal Act, 2005.

(8) Mr. Bernard Nyachio
41. The Ethics and Anti-Comrption Commission submitted that it was in receipt of an

allegation that lvk. Nyachio engaged in irregular procruement of Biometric Voter
Registration (BVR) Kits by the Commission from Sanfran Morpho Canada through
Canadian Commercial Corporation by way of single sourcing at a cost of Kshs. 6.2
Billion.

2.1.6. Response to the Allegations
42. On account of the nature of the above allegations and the mandate of the Committee,

the Committee resolved to infonn the Commissioners and the Secretariat of the
allegations in order to afford them a fair hearing. The Committee set out the
allegations in a letter to the Comrnission dated 296 July, 2016 (Annex 6) which was
copied to all Commissioners and members of the Secretariat who were specifically
cited.

43.8y a letter dated l't August,2016 (Annex 7), the Chairperson of the Commission
wrote to the Clerks of Parliament raising a preliminary objection and inviting the
Committee to make a determination on whether-

(a) the Terms of Reference as cited in Thematic Area 1 and 2 of the Motion
establishing the Committee are contrary to the e4press provisions of Article
251 of the Constitution which sets out grounds and mechanisms of removal
of commissioners;

(b) the Nationai Assembly and the Senate have through the processes
undertaken by the Committee gone out and solicited for allegations against
the Commissioners in a manner not contemplated under Article 251 of the
Constitution; and

(c) the participation of Members of the National Assembly in the Committee
violates the rights of the Commissioners to a fair hearing contemplated
under Article 50 of the Constitution as read with Article 25 of the
Constitution as a Petition is the only mechanism available to the public for
removal of Commissioners.

44. The Committee delivered a unanimous Ruling on the objection (Annex 8) stating-
"l}.The first aspect of the preliminary objection by the Commission is

whether the Terms of Reference as cited in lhematic Area I and 2 ue
contrary to the express provisions of Article 251 of the Constitution
which sets out grounds and mechantsms of removal of commissioners

fro* ffice.
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11. It is important to state, at the outset, that Parliament in the execution
of its representative, legislative or oversight mandate and in
accordance with Arttcles (1), 94, 95 and 96 of the Constitution has the
jurtsdiction to inqutre into any matter. For this purpose, Article 124(1)
of the Constitution empowers each House of Parliament to establish
Committees. Further, pursuant to Article 124(2) of the Constitution,
Parliament may establish joint committees consisting of Members of
both Houses of Parliament.

12. The Joint Parliamentary Select Committee ls therefore a ioint
commtttee established parsuant to Arttcle 124 (2) of the Constitution
and the Standing Orders of both Houses of Parliament with the

mandate of tnquiring into the matters set out in the Motion. The Joint
Committee is therefore not established pwsuant to Article 251 of the

Constitution and is therefore not the Committee of the National
Assembly contemplated under Standing Order 230(3) of the National
As s embly Standing Orders.

13. Further, it is instructive to note that the Motion as passed by both
Houses of Parliament does not speak to the question of removal from
ffice in accordance with Article 251 of the Constitutton but rather
mandates the Committee, where appropriate, to recomtnend "legal
mechanisms for the vacation -fro* ffice, of the current
commissioners". The mandate of the Committee is not restricted to the

matter of vacation from ffice of the Commisstoners and the

Secretariat. A significant portion of the mandate of the Commtttee

extends to legal, policy and institutional reforms to strengthen the

Commission and to tmprove the electoral system and processes. The

role of the Jotnt Committee is therefore a role that is much broader
than that contemplated of a commtttee establtshed standing order
230(3) of the National Assembly Standing Orders to coruider a
Petition for the removal of a Commissioner pursuant to Article 251 of
the Constitution.

14. It isfurther important to observe that Article 251 of the Constitution
provides for removal.fro* ffice for the grounds enumerated in Article
251(1) but does not provide for the myriad of other means by which a
commissioner may vacate ffice othenttise than by removal.

15. On the question of whether the National Assembly and the Senate have

through the processes undertaken by the Committee gone out and
solicited for allegations against the Commissioners in a manner not
conternplated under Arttcle 251 of the Cowtitution, first, as we haye

stated above, the proceedings of this Committee are not proceedings

undertaken in terms of Article 251 of the Constitution and are not, of
themselves, intended to result in the rernoval of arry or all of the

Commissioners in abcordance with Article 251 of the Constitution.
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16. Additionally, in the preamble to the Motion, Parliament recognized
that there were pronouncements whtch were in the publtc domain and
through which sectioru of society had raised issues on the credibility,
impartiality, integrity and tndependence of the Commission. The

Motion as passed by Parliament therefore required the Committee to
"tnqutre into the allegations agairut the Independent Electoral and
Boundaries Commission, Commissioners and the Secretariat". In this
regud, the Committee was mandated to receive views from the public
generally on atry such allegations.

17. In the course of rts proceedings, the Committee received a number of
allegations against Commtssioners and the Secretariat of the

Commission. In accordance with the rules of rwtural iustice, the

Committee resolved to forward all such allegations to the Commission
so as to give the Commtssion an opportunity to respond to any of the

allegations. These are the allegatioru set out in the letter dated 29th
July, 2016. In that letter as well as in prevtous letters to the

Commission, the Commission, like all other stakeholders who were
invtted to appear before the Committee, was irwited to appear before
the Committee and to make representations on any or all of the

Thematic Areas identified by the Committee. The Commtsston would
therefore be within its rights to malce representations on all, some or
none of the Thematic Areas. Indeed, some of the persons and
tnstttutions who appeared before the Committee restricted themselves

to specific Thematic Areas which they felt competent to address. It is

for this reason that the letter to the Commission, just lile that of other
stalreholders, was an fuvitatton to appear and make representations
and not a summons to appear.

18. On the question of whether the participation of Members of the

National Assembly in the Commtttee violates the rights of the

Commisstoners to afair hearing contemplated under Article 50 of the

Corxtitution as read with Article 25 of the Constitution as a Petttion is
the only mechanism available to the public fo, removal of

,Commissioners, yte hove already established above that the mandate
and processes of this Committee are independent of and distinct from
the processes for removal of a member of a commission under Article
251 of the Constitution. Consequently the objection by the Commission
that the discharge of the mandate of this Comnzittee would affect any
processes under Article 251 if any were to be set in motion is

prematur e and anticip atory.
19. The upshot of this therefore, is that the Commisston, in accordance

with the rules of natural justice, has been tnfurmed of the allegations
received by the Commtttee agairut the Commission generally, specific
Commissioners and specific rmembers of the Secretariat. It is therefore
open to the Commisston, its Commissioners or its Secretariat to
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respond to these allegations. It is equally open to the Commission to

opt not to respond to these allegations and to instead make

representations on any of the other Thematic Areas-"

45. In light of the Ruling, the Chairperson of the Independent Electoral and Boundaries

Commission wrote to the Committee on 2'd August, 2016, stating-
"We refer to our meeting with the Contmittee yesterday on I't August 2016

where we raised our preliminary objection in otr letter of even date.

Pursuant to the ruling of the Committee that the hearings were not an

Article 251 process for the removal of the Commissioners and that the

Commissioners could choose to comment on arry of the thematic areas

coyered under the Terms of Reference of Committee, the Commisston has

decided not to comment on thematic areas I and 2. Hotryever, with the

permission of the co-Chairs of the Committee the Commissioners and staff
who are personally ntentioned adversely in allegations in your letter dated

29,h July, 2016 will file a written response to the Committee on the

allegations agatnst each one of them.

Inview of the above, the Comnttssion wishes to expunge paragraphs 9 - 24

of the memorandum dated I't August 2016.

46. The Paragraphs 9 to 24 trl the memorandum dated 1't August, 2016 which the

Commission wished to expunge related to previous submissions made by the

Commission for consideration by the Committee with regard to Thematic Areas 1

arrd2.

47 . By a letter dated 3'd August,2016 (Annex 9) the Commissioners of the Independent

Electoral Commission and staff specifrcally cited in the allegations filed their

responses as set out below.

(1) Mr. Ahmed Issack Hassan, Chairman
(a) It has been alleged that the Chairman of the IEBC engaged in irregular

procurement of biometric Voter Registration (BYR) hits from Sanfran Morpho

Canada through Canadian Commercial Corporation by way of single

sowcing.
I wish to clarifu that this procurement was the subiect of investigations in the

Special Audit Report conducted by the Ofice of the Auditor-General. It is now

plublic lmowledge that I challenged the credibility of the Special Audit Report

through the Court and obtained a court order expunging my nctme from the

satd report. The same was highlighted in the Justice Legal Affairs Committee

of National Assembly, when I appeared before them in the Nyulatri petition.

The Auditor-General has since confirmed the Court Order.
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(b) It has also been alleged thot I regularly singularly procwed legal sentices for
the presidential petition in 2013.
Having perused the allegattons contained in Nyuktri's petitton of 7'h Jtme,

2016, I noticed that he malces general claims wtthout particulars. I wish to
state that following the 2013 General Electioru, a total af 188 petitions were

filed across the courztry. The Commission engaged a total of 44 Lavt Firms to
drf""d its interests drawn.fro* the Commission's database of prequalified
la'wyers in line with the Public Proctrement and Disposal Act, 2005.
Payment of legalfees relating to petitionsfollowing the 2013 General Election,
were made in accordance with the law. As a matter of fact .both the National
Treasury and the Auditor-General undertook an audit of the same and did not
make any adverse findings. In addition this matter was discussed at Justice and
Legal Affairs Committee, which acloowledged efforts made by the Commission
to manage legalfees relating to election petitions.

(r) h has been alleged that as Chairman of IIEC I compromised public interest by
accepting gifis.
I wish to state that the issue around Chickengate was investigated by the Ethics
and Anti-Corruption Commission. It is now public lmowledge that I have since
beenvindicated on this matter.

(d) It lns also been alleged that I ignored expert advice fro* IFES and did not
disclose it to my fellow commissioners that the EWD contract should be

concelled, thereby leadtng to misuse andwaste of public resources.
I wish to clarify that the allegation is mfounded and there are no particulars
to proof otherwise-

(e) It lus also been alleged that I deceived the public in the acquisition of voting
on v oter r e gis tration and v o te tallying equipment.
I wish to clarify that the allegations too are unfounded and there are also no
parttculars to support thts allegations.
In conclusion, my response is that the allegations presented before this
Committee agatnst myself are malicious, unfounded and lack particulars and I
would pray that this Committee finds no merit in these allegations"

(2) Mr. Thomas Letangule, Commissioner
It has been alleged that acting in the capacity of a Commissioner of the

Independent electoral and Boundaries Commissioq I engaged in irregular
procurement of Biometric Yoter Registration (BYR) Kits from Sanfran Morpho
Canada tlvough Canadim Commercial Corporation by way of single sourcing at
a cost of l{sls. 6.2 Billion particulars of which are contained in the Ethics and
Anti-Corruption Commission (EACC) submission to the Joint Parliomentary
Select Committee.
I haye perused the allegatioru submitted before this Commtttee and I have found
no porticulars on arry af the allegatioru raised other thsn mere menttoru in the
EACC matrtx report detailing the list of cases and status of the cases betng
undertalren by the EACC. It is worth noting that in its submission to the
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Committee, the EACC at page 16 exonerated me when it stated that there was no

evtdence obtained to suppoit the allegations raised against Commissioners and

Secretariat cwrently in ffice.
It must be said that BYR transaction under reference was a Government-to-

Goyernment procurement between the Government of Kenya and the Government

of Canada ihrp the Commission and myself in particular played no role in either

identifying the yendor, negotiations with the vendor or in issutng of specifications

to the tender.

(3) Mr- Mohamed Alawt, Commissioner
It has been alleged that acttng in the capacity of a Commissioner of the

Independent elecioral and Boundaries Commission, I engaged in irregulm

procurement of Biometric Voter Registration (BVR) Kits from Sanfran Morpho
'Canada 

through Canadian Commercial Corporation by way of stngle sourcing at

a cost of Kshi. 6.2 Biltion pa.rticulars of which are contained in the Ethics and

Anti-Corruption Commtssion (EACC) submisston to the Joint Parliamentary

Select Committee.
I.have perused the allegations submttted before this Committee and I ha'tte found
no porli"ulars on ony i7 the allegations raised other than mere mentions in the

EACC matrk ,"pori detailing the list of cases and status of the cases being

undertaken by ilr" Zrq.CC. It is worth noting that in its submission to the

Committee, the EACC at page 16 exonerated me when it stated that there was no

evidence obtained to sufpoit the allegatiors raised against Commtssioners and

Secretariat currentlY in ffice.
It must be said that BVR transaction tmder reference was a Government-to-

Government procurement between the Government of Keruya and the Government

of Canadar'hrp the Commission and myself in particular played no role in either

identtfying the yendor, negotiattons with the vendor or in issuing of specifications

to the tender.

@) Mr. Ezra Chitoba, Secretary and Chief Executive Officer
It has been alleged that ai the Chief Executive Officer (CEO) I made irregular

payments of Kshs. 258 Million to IuI/S Face Technologies'
-I 

wish to ciarify that the allegation was first raised by the Parliamentary Account

Committee fiiCl of the National Assembly. The PAC's decision was purportedly

based on Speciai Audtt of the BIaR, EWD, RTS and the (Jniversal Kit undertaken

by the At^rditor-General in 2014. However, tt should be pointed out that the Special

Audit Report did not coyer the payment of Ksh. 258 million to Face Technologl,'

since thi payment was made ii fy 2014/2015 long afier the Special Audit had

been completed. What this means is that PAC prematwely made a finding on

payment that the Auditor-General himself had not reviewed. If PAC had arry'rir"rr^ 
on the payment, the best recommendation would have been to direct the

Auditor-Grnrrof ti reyiew it as opposed to passing judgment. Notwitlatandtng the

finding by PAC, the Auditor-Genteral reviewed the payment during the audtt of the
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FY 2014/2015 financial statement. With respect to procurement of 4,600 EWDs he
makes the follow ing ob s ervatiora :
(, The Contractor submitted irwoice dated 6 February 2013 amounting to

USD 4,628,746, which was validated as a pending bill by The Natiorml
Treasury's Internal Audit. The National Treasttry issued additionalftmding
amounting to Ksh 388,562,633 (USD 4,628,746) for the payment of the
pending obligation.

(i, However the incoming CEO reviewed the invoices and considered that
there was no adequate ground to support the invoice claim amounting to
USD 2,075,572, therefore, paid USD 2,55i,174.80 (Ksh 259,020,516.80) to
discharge the obligation duringfinancial year 2014/2015.

(ii, In the ctrcumstance, the responsibilityfor the procurement of the additional
electronic yoter identificatton devices rests wtth the past management.

When appearing before the Justice Legal Affairs Committee on 30th June 2016, the
Auditor-General reffirmed his position as follows:
The payment of 258 million shilltngs by the current CEO was for clearance of
pending bills as advised by the National Treasury. These were bills tncurred by his
predecessor. He had to make decisions based on inherited processed and therefore
he is not part of the report under consideration.
I wish to state that following the due dtligence that I undertook even after
approvals had been made, the Commission was able to save tmpayers USD.
2,075,572.00.
The Joint Committee is hereby requested to discard the allegations, as they do not
have a basis.

(5) Ms, BetA Sangura Nyabdo, Deputy Secretary
(a) It has been alleged that I chaired the Tender Committee which awarded a

contract for transporttng elections material to an unregtstered company at an
exorbitant price. (Ihe Particulars are contatned in the Memorandum submitted
by IuIr. Barasa Nyukwi).
I wish to clarify that I chatred the Tender Committee meeting No. 39 held on
I3th February 2013, at 12 noon and deliberated the 'Awarding of hirefor
trarxportfor General Election Tender' under agenda No- 6. I wish to confirm
that we neyer awarded a contract to any company called ALHAMDW
COMPANY.
Indeed all the compantes that were awarded by the Tender Committee were
registered- All the aworded companies submitted the following: Copy of
Regtstration certificate/ Certificate of Incorporation and Tm Compliance
Certificate and PIN. Further all responsive btdders who met the preliminary
stage requirements, were subjected to a technical evaluation before moving to
the financial evaluation stage.

The allegation that the Tender Committee awarded the Tender at an exorbitant' price rs unfounded as the Tender Commtttee only awarded as per 'the

Evaluatton Report. The lowest evaluated bidders were awarded by the Tender
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Committee as provided by the Public Procurement and Disposal Act.
Therefore the particulars in the memorandum under reference are wtfounded,

tmtrue and un'vvarranted and should be dismissed.
(b) That I engaged in irregular procurement of Biometrtc Voter Registration

(BVR) Ktts from Sanfran Morpho Canada through Ccntadian Commercial
Corporation by way of single sourcing at a cost of Kslu. 6.2 Billion particulars
of which are found tn the EACC report submitted to the Joint Parliamentary
Select Committee.
I wish to state that I joined the Commission on 2I't August, 201 2. By that time,

the BW procurernent was in process. I wish to clarify and make correction
that I was not involved in any way in the procurement of the BVR kits as

alleged in the letter of invitation. This allegation should therefore be

dismissed.

(6) Ms. fmmaculote Kassait, Director of Election Operations & Voter Registration
(a) h is alleged that I played a role and was responsible for the delayed

preparation of a faulty principal voters register used for the March, 2013

General Elections.
I wish to clarify to you that as the DVREO, I am not responsible for processing
and production of the yoter register. My role is to coordinate the development

and oyerseeing the implementation if voter registration strategies and work
plan and overseeing execution of approved voter registration inspection plan.
I further wish to state that in the implementation of voter registration as

stipulated by Section 5,6,7 and 8 of the Elections Act 2011, the Commtsston

has approved procedures. The procedure stipulates: the enrolment of voters

i.e. the data collection, data processing, production and inspection.

The process of data collectton is undertaken by Registration Oficers/Assistant
in the field under the supervision of DYHEO while data processing and

register production is done by Directorate of Information Communication and
Technologt (DICD. As part of the planning in October 2012, DYREO
organized an approved National Conference that brought together all
Registration Officers to plan for Yoter Registration. During the worlcshop the

ttmeline for yoter registrationworffiow process, monitoring, feedback training
and logistics were discussed.

Following the Government-to-Goyernment agreement, the DTaNEO developed

an approved timeline for Biometric Voter Registration @IrQ roll out. The roll
out included the Voter Registration work breakdown structure in terms of how

datawas to be captrred and uploaded to the database before production of the

register.
The registration of voters using BW took place from 18th November, to 19th

December, 2012. The register data processing and productton was to be

progressive. However due to the delay in the data processing and production,' 
there was no feedback to the field and we had to await final data processing.

The data on enrolment of voters was submitted on time.
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At the end of registration IEBC registered 14,388,781 voters (14,i52,545
biometric and 36,236 non-biometric) in 24,563 registration centers (2,6j7 in
Diaspora in record jA days. This is the principal register of voters after the
inspection, whichwas used in the 2013 General elections.
The above is a demonstration that I did my work diligently and within the

ttmeline.
(b) h ts alleged that I engaged in irregular proc-urement of Biometric Voter

Registration @W) kix by the Commission from Sanfran Morpho Canada
through Canadian Commercial Corporation by way of single sourcing at a
cost of KslB. 6.2 Billion.
I noted that the allegations are found in the memorandum of EACC. It must be

said that BYR transaction under reference was a Government-to-Government
procurement between the Government of Kenya and the Government of
Canada. I further wish to note that in the Special Audtt Report conducted by
the Office of the Auditor-General on BWneverfoundme culpable.
Having perused through the same memorandurn, I find no parttculars in
support of the allegations. It is worth noting that in its submission to the
Committee, the EACC at page l6 exonerates me yvhen it stated that there was
no evidence obtained to support the allegations raised against Commissioners
and Secretariat currently in ffice.
Therefore the allegations are unfounded and should be dismissed with the

contempt they deserve.

(7) Ms. Praxedes Tororey, Director of Legal & Corporate Affairs
It is alleged that I was responsible for the payment of legal fees to firms procured
irregularly and under unclear circumstances contrary to Article 227 of the

Corutifirtion and the Public Procurement qtd Disposal Act, 2005.
Having perused the allegations contained in Nyulari's petition of 7rt June 2016. I
noticed that he makes general claims without particulars. I wish to stqte that

following the 201i General Elections, a total of 188 petitions were filed across the

country. The Commission engaged a total of 44 law firms to defend its interests
drqwn fro- the Commission's database of prequalified lavvyers in line with the

Public Procurement and Dtsposal Act, 2005.
Payment of legal fees relattng to petitions following the 2Ali General Election,
were made in accordance with the law. As a matter of fact, both the National
Treasury and the Auditor-General undertook an audit of the same and did not
make any adverse findings. In addition, this matter was discussed at Justice and
Legal Affairs Committee, which aclmowledged efforts made by the Commission to
manage legalfees relating to election petitions.
I therefore find the allegatioru spwiotn, unfounded in law, lack merit and are
borne out of malice airned at harming my professional reputation. I proy that the

Committee dismis s es the alle gation.
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(8) Mr. Bernard Nyachio
It is alleged that I engaged in irregular procurement of Biometric Voter
Registration @YR) kits by the Commissionfrom Sanfran Morpho Canada through
Canadian Commercial Corporatton by way of single sourcing at a cost of l{shs.
6.2 Billion.
I noted that the allegations are found tn the memorandum by the EACC. It must be

said that BYR transaction under reference was a Government-to-Government
procurement between the Government of Kerrya and the Government of Canada. I
further wish to note that in the Special Audit Report conducted by the Ofi,ce of the

Audttor-General on BYR never found me culpable.
I noted that the allegations are found in the memorandum by the EACC. Having
perused through the same memorandum, I find no particulars in support of the

allegations. It is worth noting that in its submission to the Comntittee, the EACC at
page 16 exonerates me when it stated that there was no evidence obta.ined to
support the allegations raised against Commissioners and Secretariat currently tn

ffice.

48. The responses were forwarded to the Committee by the Chairperson of the

Commission, Mr. Ahmed Issack Hassan on his behalf and on behalf of the cited
members of the Commission and the Secretariat. The Chairperson concluded by
stating-

"As the Committee retreats to finalise its report, it should endeavor to protect the

Constitutton and promote democratic governance of the Republic. We urge this
Committee to be guided by lhe Constitution and the law and not other extraneous

considerations. We ask youfor justice; justice in accordance with the low and the

Constitution. "

2.2. RECOMMENDATIONS OF TIIE COMIVTITTEE

49. The Committee took into account the following factors-
(1) The provisions of the Constitution and the law on the process for disposal

of allegations against the Commissioners and the Secretariat;
(2) The views received from the public and the stakeholders;
(3) The tirne rernaining to the August, 2017 General Elections;
(4) The need to ensure stability, public confidence and an orderly hansition in

the Commission; and
(5) The offler by the Cornmissioners to vacate from office in the event of a

negotiated settlement;
The Committee made no findings on the allegations against members of the

Commission and the Secretariat.
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CHAPTER THREE
TIIEMATIC AREA 2

3.OLEGAL MECHANISMS FOR TTIE', VACATION FROM OFFICE

3.1.
50. The Independent Electoral and Boundaries Commission is a constitutional

Commission established under Articte 88 of the Constitution and the Independent
Electoral and Boundaries Commission Act. The Commission is responsible for
conductirig and supervising referenda and elections to any elective body or office
established by the Constitution and any other elections as prescribed by an Act of
Parliament.

51. Pursuant to section 5 of the lndependent Electoral and Boundaries Commission Act,
the current Chairperson and eight Commissioners of the Cornmission were
appointed to office on 9m November,2071 vide GazeLte Notices 14091 and 14094,
respectively. As per Article 250(6)(a) of the Constitution and section 7 of the
Independent Electoral and Boundaries Commission Act, the term of office of the
Commissioners is a single six-year period and precludes the Commissioners from
re-appointment to office. The term of office of the current Commissioners therefore
expires on 8h November,2}l7 -

52. If the Commissioners were to vacate office otherwise than by the e4piry of their term
in office, the following are the possible mechanisms that would apply-

(a) removal of the Commissioners from office under the circumstances and in
the manner contemplated under Article 251 of the Constitution;

(b) resignation of the Cornmissioners from offrce;
(c) a negotiated exit that is agreed to by ttre Commissioners; or
(d) bV operation of the law through an amendment to the Constitution and

repeal or amendment of the Independent Electoral and Boundaries
Commission Act.

53. These mechanisms for vacation frorn office are discussed below.

3.1.1. Removal from Office
54. Article 95(5)(a) of the Constitution elnpowers the National Assembly to review the

conduct in office of the President, the Deputy President and other State officers and
to initiate the process of their removal from office. The mechanisrn for initiating the
removal of a member of a constitutional Commission is outlined under Article 251
of the Constitution which provides-

(1) A member of a commission (other than an ex fficio member), or the holder
of an independent ffice, may be removedfrom ffice onlyfor-
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(a) serious vtolation of this Constitution or any other lavrt, including a
contrayention of Chapter Stx;

(b) gross misconduct, whether in the performance of the member's or ffice
holder's functions or otherwtse ;

(c) plrysical or mental tncapacity to perform the functions of office; (d)
incompetence; or

(d) banlruptcy.
(2) A person desiring the removal of a member of a commission or of a holder
of an indepen^dent ffice on any ground specified in clause (1) *q present a
petition to the National Assembly setting out the allegedfacts constituttng that
ground.
(j) The Ndtional Assembly shall consider the petition and, if il is satisfied that
it discloses a ground under clause (I), shall send the petition to the President.

@) Onreceiving a petition under clause (3), the President-
(o) *ry suspend the member or ffice holder pending the outcome of the

complaint; and
(b) shall appoint a tribunal in accordance wtth clause (fl.

(5) The tribunal shall consist of--
(a) a person who holds or has held office as a judge of a supertor court,

who shall be the chairperson;
(b) "t least two persons who are qualified to be appointed as High Cowt

judges; and
(c) one other member who is qualified to assess the facts in respect of the

particular ground for removal.
(6) The tribunal shall investigate the matter expeditiously, report on the facts
and malce a binding recommendatton to the President, who shall act in
accordance with the recommendationwtthtn thtrty days.

(7) A person suspended under this Article is entitled to continue to receive one-
half of the remuneration and benefits of the ffice while swpended.

55. Standing Order 230 of the National Assernbly Standing Orders provides for the
procedure for considering a petition for the rernoval of a member of a constitutional
Commission. It states-

(1) In addition to complyingwith the requirements of paragraphs (a), (b), ("),
(d), ("), (h), (i), (il, 0 and (m) of Standing Order 22j (Form of Petition), a
petition to the House for removal of a member of a Commission under Article
251 of the Constitution-

(a) shall tndicate the grounds under Article 251(l) of the Constitution
which the member of the commission is in breach;

(b) *oy contain ffidavrts or other documents annexed to it.
(2) The paragraphs (l), (3), (4) and (5) of Standing Order 220 (Submission of
a petitton), Standing Order 222 Q{otice of Intentton to Present Petitton),
Standing Order 225 (Presentation of Petitions), and Standing Order 226
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(Comments on petttions), shall apply to a petition to the House for removal of
a member of a Commission under Article 25 I of the Constitution.
(j) Every Petition presented or reported pursuant to thts Standtng Order shall
stand committed to the relevant Departmental Committee.
(4) Upon receipt of a petitian under puagraph (j), the relarunt Departmental
Committee shall irwestigate the matter and shall, within fatrteen dqts, report
to the House whether the petition discloses ground for removal under Article
251(a) of the Constitution.
(5) The House shall, within ten days of the tabling of the report of the

committee under paragraph (4) resolve whether or not the petition discloses a
groundfor removal under Article 251(a) of the Constitution.
(6) Where the House resolyes that a petition discloses a ground for rernoval,

the Speaker shall, within seyen days of the resolution, transmit the resolution
and the petition to the Prestdent.

56. The sequence of events and the timelines attached to the process of removal from
offi.ce of Commissioners under Article 251 of the Constitution is summaraed in the
table below-

Table 1: Process of Removal from Office of Commissioners Article 251 of the
Constitution of 0

t This is provided for under Standing Order 230(4) of the National Assembly Standing Orders. In the Petition for the

Removal of the Commissioners of the Independent Electoral and Boundaries Commission filed by Mr. Barasa

Kundu Nyukuri, the Departrnental Committee on Justice and Legal Affairs took the stipulated fourteen days but

sought an extension of a further ten days from the National Assembly which was approved by the National
Assembly.
2 Standing Order 230(5) of the National Assembly Standing Orders
3 Standing Order 230(Q ofthe National Assembly Standing Orders
a Arricle 251(4Xb) of the Csnstitution
5 Article 251(6) of the Constitution of Kenya
6 Article 251(6) of the Constitution of Kenya
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14 days1 Receipt and consideration of a petition(s) for the removal

member(s) of the Commission by the relevant Committee of the
ofa

National Assembly.r
10 days.2. Consideration by the National Assembly

petition(s) for the removal of a membe(s) of
of the report on a

the Commission.2
7 days3 Sending of the petition(s) for the removal of a member(s) of the

Commission to the President where the National Assembly is

satisfied that the petition(s) discloses a ground under Article
251(1) of the Constitution.3

No timeline provided.4. Appointment
pround(s) for

by the President, of a Tribunal(s) to investigate the
removal of amember(s) ofthe Commission.a

No timeline provided.5 Investigation by the Tribunal of the matter and reporting to the
President.s

30 days.6 Action by the President on a recommendation made by the
Tribunal.6



57 . The Committee noted that the removal of the current Commissioners under Article
251 of the Constitution is not time-bound as there is no statutory timeline for the

formation of a fribunal by the President and the conclusion of investigations by such

a tribunal. The Committee further noted that since the promulgation of the

Constitution of Kenya, 2010, five tibunals had been forrned for the removal of
holders of constitutional offices. The fust tribrinal was formed in 2012 to
investigate allegafions made against the fonrrer Deputy Chief Justice, Ms. Nancy
Baruza.

58. The Tribunal was appointed vide Gazette Notice No. 664 dated 26ft January, 2012
which was later amended by Gazette Notice No. 2057 dated 24ft February,20t2.
The members of the tribunal took their oath of offi.ce on 1$ February. 2012. The
fonner Deputy Chief Justice filed a petition, No. 23 of 2012 in the High Court of
Keny4 following which the tribunal stayed the investigations pending the

finalization of the case. On 13m March,2072, the High Court dismissed the petition
and the tribunal corlmenced its substantive work thereafter. The tribunal concluded

its proceedings and submitted its report to the President on 76 August, 2A12,

recommending removal of the former Deputy Chief Justice. Ms. Baraza appealed

against the finding in the Supreme Court and resigned from offi.ce on 18tr October,

2Ol2 before the determination of the appeal. This was more than nine rnonths after

the swearing into office of the tribunal.

59. The second tribunal formed related to the removal of a judge of the High Court,

Justice Joseph Mutava in May, 2013. The tribunal is still conducting its sittings to
date.

60. The third tribunal formed related to a petition filed against six of the eleven

Commissioners of the Judicial Service Commission serving in the Commissions

Finance and Administration Committee. The Judicial Service Commission moved
to Court and obtained final judgment and orders in Petition 518 of 2013 Judicial
Service Commis vs Tlre Soeaker of the Nati.onal & 5 Others
eKLR barring the swearing in of a four mernber tribunal headed by Justice (Rtd.)

Aaron Ringera.

61. The fourth hibunal formed in 2015 related to the former Chairperson and Deputy
Chairperson of the Ethics and Anti-Comrption Commission. The two
Commissioners resigned before the tribunal could investigate the allegations made

against them.

62.The fifth tribunal was formed in April, 20L6 to investigate allegations of misconduct

against Justice (Rtd.) Phillip Tunoi. The Tribunal corlmenced its investigations into

the allegations made against the former judge of the Supreme Court but ruled that

its mandate had expired in light of the'decision of the Supreme Court in Supreme

Court Civil Application No. i I of 2016 Hon. fLadv) fusfice

l20t4l
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Judicial Service Commission & 5 Others [2016] eKLR. In its Ruling, the Supreme
Court held that the judge under investigation had retired at the age of seventy.

63. The Committee noted that the experiences of these five Tribunals, particularly those
fomred to investigate allegations against Justice Mutava and former Deputy Chief
Justice Nancy Baraza offered guidance on the period it may take to inquire into
allegations made against the holder of a constitutional office. Although the
Constitution requires a tribunal formed to investigate allegations against a member
of a Commission to conduct the investigations "expeditto6l!", the Justice Mutava
Tribunal is yet to conclude its sittings, more than three years after it was appointed.

64. \Mith the precedents provided by these Tribunals, the Commiffee observed that if the
process for removal contemplated under Article 251 of the Constitution was to be
applied to the crurent Commissioners of the Independent Electoral and Boundaries
Comrnission, the process would take anywhere between eight months and twenty-
two days and nine months and six days barring any intervention by the Court.

65. In submissions made to the Committee, although Article 251 of the Constitution was
. acknowledged as the constitutional mechanism for removal from offi.ce, there was

concern that if the processes contemplated under Article 251 were to be put in
motion this would interfere with and adversely affect the preparations for the next
General Elections. On this matter, the Intemational Comrnission of Jurists, Kenya
Section, in its submissions, stated that "the existing legalframework [Article 251J
may not be ideal for deploynent -..as the twelve montls remaintng to the next
general elections may be inadequate to recommend the eitablishment of a tribunal
by the Prestdent, for the tribunal to undertake its work and for a fresh recruitment
to be undertakenwhich in our estimation may conclude in May 2017 if there are no
legal challenges tn court".

66. A contrary view was expressed in the submissions of two lawyers, Mr. John Harrison
Kinyanjui and IvIr. Christopher Kibe Mungai. It was the view of \rlr. Kinyanjui that
the current Commissioners may only vacate office through the removal process
provided for under Article 251 of the Constitution and that the Committee had no
jurisdiction to address the issue of the removal of the Commissioners as the
National Assembly is the only forum recognized under Article 251 for
consideration of a Petition in this regard and that Article 251 of the Constitution did
not include the Senate. He stated "the appointing authortty has no option but to
amend and delete fro* its motion arry deliberattons on the removal of the IEBC
[Independent Electorol ntd Boundaries CommisstonJ Commissioners as it stands
(while including the Senate), it stands tn vtolation of Article 251(2) of the
Constitution to the extent of that singular agenda".It was his further submission
that Article 251 of the Constitution contemplates specific allegations being made
against individual Courmissioners and that a Tribunal appointed pursuant to the
Article couid not investigate more than one Cornmissioner. Mr. Kibe Mungai
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supported the view that only Article 251 of the Constitution could be used for the
vacation from office of the current Commissioners stating: "the Committee should
recommend to the Attorney-General or afiy other appropriate persons to file a
petition against IEBC [Independent Electoral and Boundaries CommtsstonJ
Commissioners on the grounds of contravention of Chapter Stx of the Constitution."

67. On the whole, from the vast majority of the submissions received on this matter, in
light of the fast-approaching 2017 General Elections, the Committee was urged to
seek mechanisms other than removal from office in terms of Article 251to address
the question of removal of the current Commissioners of the Independent Electoral
and Boundaries Commission.

3.1.2. Resisnation
68. The Constitution does not expressly provide for ttre resignation from office of a

member of a Cornmission or the holder of an Independent Offrce. However, the
voluntary resignation frorn office of ttre former Commissioners of the Ethics and
Anti-Comrption Commission, Mr. Mumo Matemu, kIs. Irene Keino and Prof. Jane

Onsongo by delivering a written notice to the President serves as a precedent. The
Constitution however expressly provides for the resignation from office of other
constitutional office holders such as the Deputy PresidentT, the Chief Justice and

other Judgess, th" Director of Public Prosecutionse, Cabinet Secretarieslo and
Principal Secretaries 1l who are all required to give written notice of their
resignation to the President.

69. Some of the views received by the Committee proposed resignation from office of
the current Commissioners of the Independent Electoral and Boundaries
Commission as a viabie option rather than that of rernoval under Article 251 of the
Constitution which it was feared would affect the preparations for the August 2017
elections on account of the lack of set tirnelines for the formation of a Tribunal to
investigate allegations made against the Comrnissioners and timelines for the actual
investigation by the Tribunal.

70. The Committee noted that although resignation of a member of a Comrnission is not
expressly provided for in the Constitution, pursuant to Article 259 of the

Constitution which requires that the Constitution be interpreted in a manner that
"promotes its purposes, values and princtples", it would be open to the current
Commissioners of the Commission to give written notice of their voluntary
resignation from office to the President in line with the provisions for resignation

7 Article 148 (7) of ttre Constitution.
t Article 167(5) ofthe Constitution.
e Article 158(9) of the Constitution.
r0 Article 152(4)0) ofthe Constitution.
rr Article 155(5) of the Constitution.
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from office of other constitutional officers. It is important to note, though, that this
option would be wholly within the discretion of ttre Commissioners.

3.1.3. Nesotiated Exit
71. Majority of the submissions received on the appropriate mechanism for vacation

from office of the crurent Commissioners of the lndependent Electoral and

Boundaries Commission centered on vacation from office by the Commissioners on
the basis of a negotiated exit. This was the view taken by, amongst others, the
Coalition for Reforms and Democracy, the Multi-Sectoral Forum, the Council of
Governors, the Commission on Adrniniskative Justice, Transparency International,
Kenya, The International Commission of Jurists, Kenya Section, Intellectus
Consultancy, NIr. Mulatya Ndungi, Power Digital Systems, the Elections
Observation Group, Hon. Peter Kaluma, M.P., Amani National Congress, the
Institute of Certified Public Accountants of Kenyq the Society for International
Development, the Kenya National Commission on Human Rights, Prof. Herman
Manyor4 the Youth Agenda, the Central Organisation of Trade Unions, the
National Cohesion and Integration Commission, the Kenya Law Reform
Commission.

72. On this option, the Multi-Sectoral Forum specifically submitted before the
Committee that it had "met the Commtssioners severally and they repeatedly
indicated that they are willing to vacate ffice through a negotiated settlement
anchored in law."

73. As to the nature of the exit package, the Council of Governors recommended that the
Commissioners be urged to voluntarily regign. They firrther proposed that the
Commissioners be given their full benefits and that they should qualify for
appointment to other public offices. The Council of Governors submitted that the
Commission should resign by the end of August 2016 so as to pave way for the
appointment of new Commissioners and to give the new Commissioners sufficient
tirne to prepare for the 2017 General Elections. The Multi-Sectoral Fonrm
recommended that where an agreelnent is reached with the Commissioners, the
agreement should serve as a notice of resignation that would allow them to remain
in office until the reconstitution of the Commission.

74. A similar position was held by the Commission on Administative Justice which held
the view that the Commissioners of the Independent Electoral and Boundaries
Commission should voiuntarily exit office in the interest of the country and for the
greater public good. They submitted that a negotiated exit of the Commissioners
would forestall a constitutional crisis as there was a prospect that the 2017 General
Election processes would most probably go beyond the end of the six-year term of
the Commissioners if a petition challenging the election of the President-elect was

fi.led and the Supreme bou* determined, in accordance with Article 140 of the
Constihrtion that a fresh election be held. The fresh election is required to be held
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within sixly days of the determination of the Supreme Court and the Commrsston

on Administrative Justice estimated that this would be around 46 November,2077
and that the results would be required to be declared by 1le November,2017, after
the expiry of the term of the Commissioners, which was slated to end on 8ft

November,2017.

75. The Cornmission on Administrative Justice further submitted that if there was also a

petition challenging the result of the election of the President-elect in the fresh
election, the resulting processes, including a second fresh election if one was to be

held, would all arise when there were no Commissioners in office. Thus the fear of
a constitutional crisis by the Commission on Administrative Justice.

76. T\e Cornmission on Administrative Justice further took the view that since the exit
of the curent Commissioners would not be on account of removal in accordance

with Article 251 of the Constitution, tle fulI benefits of the Commissioners be

secured as if they had served their fuIl terms. The KenyaLaw Reform Commission,
Hon. Peter Kalum4 M.P., the Youth Agend4 Western Kenya Civil Society,
lnternational Govemance Institute and the Election Observation Group were of a
similar view with regard to the compensation of the Commissioners for their
unexpired term.

17 . T\e Jubilee Coalition also took the view that the reconstitution of the Commission
was necessary for puqposes of proper succession planning in the event of a run-off
and subsequent by-elections. The Coalition proposed a partial reconstitution of the

Commission in order to avoid loss of institutional memory, experience and

expertise and urged that the Committee comes up with a framewo& in line with the
precedent set by the Hon. Chief Justice Dr. Willy Mutunga for early exit, to afford
the Commissioners and the Commission Secretary the liberry to voluntarily retire
from office. This, as per the Coalition's submissions, would address succession and
avoid the risk of the lacuna that may be created by the entire Commission's ternt
expiring in the rniddle of an election process. The Coalition further stated that"any
Commisstoner, including the Commission Secretary, who so chooses to voluntarily
rettre should do so with full benefits in line with the legal opinion and any
guidelines ofered by the Attorney-General and the Natiornl Treasury" -

78. Transparency International- Keny4 however, took the view that the Commissioners
who had criminal allegations against them should face the law. They urged that no

imrnunity against crirninal cuipability should be considered under whatever
circumstances. This view was shared by the Evangelical Alliance of Kenya which
submitted that although a negotiated exit was the best option in light of the
prevailing public perception of the Independent Electoral and Boundaries

Commission, alleged impropriety should be investigated regardless of the approach

used in relieving the Commissioners of their duties.
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79.The Civil Society Reference Group, on its part, submitted that as the Commissioners
Ieave office, they should not receive any monetary compensation but should be tried
for their direct and indirect crimes "given the loss that their stay in ffice has cost
this nation; the extra cost of our electtons necessitated by a fifty two million (52ItQ

bribe, the loss of lives that cannot be computed in money, the tnjured people
languishtng in hospitals or in their homes as well as the damage to private property
and public amentties."

80. On the administrative arangements for a negotiated exit, the Attorney-General
submitted that the negotiated exit from office of the immediate fonner
Commissioners of the Ethics and Anti-Comrption Commission provided precedent.

He firrther submiued that should the matter of a negotiated exit arise, the Office of
the Attorney-General, the Deparhnent of Justice and the National Treasury would
be involved in the negotiations with the Commissioners on behalf of the Executive.
The Cabinet Secretary for the National Treasury further confirmed that in the event
that a negotiated settlement for the exit of the Commissioners was reached, the
Government would be in a position to provide for the required funds frorn the
Contingency Fund.

81. When the members of the Independent Electoral and Boundaries Commission
appeared before the Committee, the Chairperson of the Commission, Mr. Ahmed
Issack Hassan stated "There are only eight Commissioners plus the Chairman. Wg

are veryfew and the country is bigger than all of us. 'Vy''e are also Kenyans. Wb want
to work and live here- We do not have a.spare country to go to- If a polttical
settlement ,s reached, and which requtres'what you have read from the
stakeholders, I hove said this before, and I can confirm again that the Commission
will not be a stumbling block and stand on the way of the settlement.

82. The rest of the Commissioners expressed their support of the Chairperson's words.
Ms. Lilian Mahiri-Zaja, the Vice-Chairperson stated *I fully subscribe to the words
and statements of my Chairmctn. We took an oath of ffice. We uphold the principles
in the Constitution. We have served the country wtth great honour and we
appreciate the leadership this Committee has shown in the process."

83. Commissioner Thomas Letangule stated "One of the strengtlx of this Commission
has been the cohesive team that we are. We have never voted on any single itent. We

always agree by consensus. Therefore, I can confirm that what. our chairman has

said is what we have all agreed. We will not be a stttmbling block to aruy political
settlement reached. We will stand by that."

84. Comrnissioner Mohamed Alawi stated "I confirm that I stand by what my Chairman
has said. I also want to state that this Commisston has served this country diligently
and sellflessly. h ts in our interest that this coiuntr! grows. I will not stand on the

way of a dtgnified settlement."
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85. Commissioner Kule GaLna Godana stated "I underline what our chairman has satd-
He said everything on our behalf. As Commissioner Alawi has said, we started
serving this country as commissioners with one accord - to serve this coantry to our
best and do it with transparency and all the commifment that ts necessary to take

Kenya to the next level in terms of the electoral process. Another thing is that this
country needs to invest tn institutions and make them stronger- It should not bring
down institutions every time and just look for solutions to a problem without
thinking about tomorrow- Just as the commissioners have said, the staffis prepmed,
devoted, strong and able. They should be allowed to work. People say that there
comes a time when the country is greater than an individual. The country is always
greater than an individual. Ifwe have to provide awayfor the country to move on, I
have no objectton."

86. Commissioner Muthoni Wangai stated "I would like to support what our Chatrman
has said. We shall not stand in the way of a political settlement. I just want to
tmdenryrite that this Comntisston has done its work very well. It ts dfficult to
appreciate that a political envtronment is what makes a democratic country great.
So, we shall be supportive of any political settlement and also hope that being the

first Commission afier the promulgation of the Constitution 2010 and the Houses of
Parliament; being the first Howes after that promulgation, we tuill not go down in
history in destroying any important tnstttutions set up under that. Instead, we take

this opportunity to build this institution and others. Perhaps, most of the times you
see the commissioners but even as we work, we wish to aclcnowledge that we have

staff and the staff have done a very big and good job. That is why we are all here
today peacefully."

87. Commissioner Albert Bwire stated "I want to mention a few things before I concur
with my Chairman. First, I confirm that I am a nationalist. Mimi ni mzalendo

kamili. I confirm that I am available for any other nattonal duty that this country
will bestow on us. Having said that, I concur wtth what the Chairman has said."

88. Commissioner Yusuf Nzibo stated "l thank the Co-Chairs, the Commtttee and the

nation. We have served with dignity and we leave wtth dignity. I confirm what my
Chairman has said. It has been a privilege serving as a Commtssioner and also
serving his country in vuious capacities. "

89. Commissioner Abdullahi Sharawe stated "I totally agree with the statements of my

Chairman."

3.1.4. Amendment of the Constitution and Reneal or Amendment of the
fndenendent Electoral and Boundaries Commission Act

90. The Hon. Peter Kaluma submitted that it is possible to remove the current

Commissioners from offrce by legislation. This option wouid entail the amendrnent

of Article 88 of the Constitution and the Independent Electoral and Boundaries
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Commission Act so as to replace the Independent and Electoral Boundaries
Commission with a new Electoral Management Body. The Tenth Parliament set a
precedent in this regard when it enacted the Constitution of Kenya (Amendment)
Act, No. 10 of 2008 which disbanded the Electoral Commission of Kenya and
established trvo new bodies, the Interim Independent Electoral Commission and the
Interim Independent Boundaries Review Commission, to undertake the mandate of
the Electoral Commission of Kenya.

91. One of the questions that would arise is whether an amendment to Article 88 of the
Constitution would require ratification through a referendum. The High Court has
pronounced itself on this matter in Petition 689 of 2008 Priscillo Ndululu Kivuitu
& Musili Kivuitu (Suins as the Personal Representattves of Samuel Mfiua
Kivuitu (Deceasedlt & 22 Others vs. The Attornev-General & 2 Others [2015J
eKLR.

92.Irt that case, the former Commissioners of the defunct ECK sued the Attorney
General, the Speaker of the National Assembly and the then Interim lndependent
Electoral.Commission seeking various reliefs including damages for the termination
of their contacts by operation of the law and a declaration that the amendment to
the former Constitution to disband the ECK was unconstitutional. In its judgment
the Court stated-

" l62. The question would then be whether the 2008 Amendment of Section
41 distorted the basic structure of the repealed Constitution. If the
amendment was in respect of the 2010 Constttution, the atLrwer to that
question would, without doubt, be in the afirmattve. We say so since

. Article 255(1)(g) provides that any amendment which relates to "the
independence of the Judiciary and the commissions and independent ffices
to which Chapter Fifieen applies" should be approved by a referendum.
Accordtng to Article 248(1), the Independent Electoral and Boundaries
Commission is one of the commissions to which Chapter Fifieen applies.
The people of Kenya therefore deemed it important that only a referendum
can approye any ontendment touching on the IEBC [Lndependent Electoral
and Boundaries CommtssionJ. The importance of the IEBC [Independent
Electoral and Boundaries CommissionJ in the functioning of our
democr acy cannot b e ov er emphasize d. "

93. A second option to anchor the 'removal of the current Commissioners in the
Constitution was proposed by Mr. Kibe Mungai. He proposed the amendment of
Article 251 of the Constitution to introduce two new grounds for the removal from
offi.ce of a member of a Commission or holder of an independent office as

follows-
"(fl Loss of confidence based on actual or percetved lack of credibiltty,
impartiality, integrity and independence by the public and political class.
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(g) Clause (fl above shall lapse afier the second General Election under
this Corstitutton unless two thirds of the Members of Parliament Q{ational
Assembly and Senate) votes to retain the Clause within one year after the

said general election. "

94. The Committee observed that the time required for the passage of a Constitution
Amendment Bill and the subsequent referendum process, where necessary, would
be far too iengthy and would considerably reduce the time available for the removal
and replacement of the Commissioners in time for the August, 20L7 General

Election.

95. The Comnrittee further noted that Amendment of Article 88 of the Constitution rx.ay

also athact legal challenge by the affected Commissioner(s) with regard to the

violation of their legitimate expectation of serving out their entire six-year terms as

per their conhacts of service. It may result in the award of monetary compensation

by the Court as was the case for the fonner Commissioners of the Electoral
Commission of Kenya who were awarded monies owed to them before the 2008

Amendment.

96. Further, the fact that the Independent Electoral and Boundaries Commission as

presently constituted is the body mandated under Article 88 of the Constitution to

conduct and supervise referenda and would therefore be charged with conducting

the referendum on a Bill affecting their stay or otherwise in offrce would also attract

legal challenge as to the impartiality of the Corirmissioners and Secretariat.

3.2. VACATION F'ROM OFFICE OF'TIIE CI]RRENT ARY AND
CHfEF EXECUTTVE OF'F'ICER OF THE MMISSION

97. Section i0 of the lndependent Electoral and Boundmies Commission Act establishes

the office of the Secretary and Chief Executive Officer of the Independent Electoral
and Boundaries Commission. The Secretary is required to be appointed by the

Commission through an open, transparent and competitive recruitment process and

holds office for a term of five years, but is etigible for re-appointment.for one

further term of five years.l2

98. Pursuant to section 10(7) of the Independent Eiectoral and Boundaries Commission

Act, the secretary is-
(a) the chief executive officer of the Commission;
(b) head of the secretariat;
(c) the accounting officer of the Commission;
(d) custodian of all commission's records;
(e) responsible for-

(i) executing decisions of the Commission;

12 Section 10(4) of the Independent Electoral and Boundaries Commission Act, 2011
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(ii) assigrrment of duties and supervision of all employees of the
Commission;

(iii) facilitating co-ordinating and ensuring execution of Commission's
mandate;

(iv) ensuring staffcompliance with public ethics and values; and
(v) the performance of such other duties as may be assigned by the law and

Commission.

99. The current Secretary of the Commission was appointed on l1e January, 2016.
Under the law, the Secretary may vacate office-

(a) if removed from offi.ce in accordance with section 10 of the Independent
Electoral and Boundaries Commission Act;

(b) if he resigns from office by giving written notice to the Commission before the
end of his conkact;

(c) through a negotiated exit; or
(d) by operation of the law through a repeal or amendment of the Independent

Electoral and Boundaries Commission Act, 2011.

3.2.1. Removal from Office
100. Section 10(8) of the Independent Electoral and Boundaries Commission Act allows

the Commission to remove the Secretary for-
(a) inability to perform functions of the offrce arising out of physical or mental

' incapacity;
(b) gross misconduct;
(c) bankruptcy; or
(d) incompetence.

101. The Committee noted that Section 10(9) of the Act requires the Commission to
inform the Secretary, in writing, of the reasons for the intended removal. The
Commission should firrther give the Secretary an opportunity to submit a defence
against any such allegations either in person or through an Advocate.

3.2.2. Resignation
102. The Independent Electoral and Boundaries Act does not expressly provide for the

resignation from office of the Secretary. However, as section 10 of the Act provides
for the appointment and removal from office of the Secretary by the Commission" it
would follow that the Secretary may resign from office by giving written notice to
the Commission.

3.2.3. Nesotiated Exit
103. Section 10(4) of the Independent Electoral and Boundaries Act sets the term of

office of the Secretary as five years from the date of appointment. Apart from
accepting a notice of resignation or removing the Secretary from office for
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misconduct, the Commission may negotiate ttre exit of the Secretary before the end

of his term in office.

104. The Jubilee Coalition submiued that the framework for a negotiated exit package

for the Commissioners should also apply to the Secretary. This view was shared by
the Kenya Institute of Charity Organiza1i66, the Civil Society Professional
Network, the Council for Foreign Relations, Haki na Amani Africa, the Institute of
lntemational Govemance and the Western Kenya Civil Society.

3.2.4. Reoeal or Amendment of the Tndenendent and Boundaries

Commission Act
105. The Secretary may be removed from office by operation of the law ttrough the

repeal or amendment of the Independent Electoral and Boundaries Commission to
vary his term of office. Precedent in this regard exists. The Tenth Parliament, by
operation of the law, established the Ethics and Anti-Comrption Cornmission
thereby replacing both the Director and Deputy Directors of the defunct Kenya
Aati-Comrption Commission. This was done through the enactment of the Ethics

and Anti-Com:ption Cornmission Actl3 which amended the Anti-Comrption and

Economic Crimes Actla to delete references to the offices of the Director and

Deputy Directors.

106. One of the Deputy Directors filed a suit with regard to the violation of his
tegitimate expectation of serving out the stated term contained in his contract of
service. In Cause No. 1168 of 2072 Pravin Bowrv vs. Ethics and Anti-Coruuption
Comntission [2013] eI(LR the Industrial Court awarded the former Deputy
Director of the Kenya Anti-Comrption Comrnission Kshs. 35,491,9831- on account

of his contract of employment at the defunct Kenya Anti-Comrption Commission

which contained a clause entitling the holder of the position to compensation for the

unexpired tenn of their contract in the event of prernature termination of their
employment.

3.3. VACATION FROM OF'F'ICE OF OTHER YEES OF'TT{F'.

COMMIS
107. Section 11 of the Independent Electoral and Boundaries Commission Act,2011

establishes the Secretariat of the Commission. It states-
(1) There shalt be a secretariat of the Commission which shall be headed by the

secretary..
(2) The secretctriat shall comprise of-

(a) such professional, technical and admintstrative officers and support staff,

as may be appointed by the Commtssion in the discharge of its functions
^ tmder this Act; and

13 ActNo.22 0f 2011
ra ActNo. 3 of 2003.
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(b) such public fficers ds may be seconded to the Commission upon its
request-

(3) The employees of the Commission may be appointed, subject to its approved
establishment.
(4) For purposes of this Act, a public fficer who is seconded to the Commission
under subsection (2)(b), shall be deemed to be an employee of the Commisston
and shall enjoy the same benefits and shall be required to comply with the
Constitution, this Act and any other written laut relating to elections and arry
instruction, orders and directions of the Commission in the same manner as an
employee recruited directly by the Commisston under this Act.
(5) The Commission shall ensure that in the appotntment of employees, not more
than two-thirds of the employees of the Commtssion shall be of the same gender
and that thefollowing are also taken tnto account-

(a) persons with disabilities; and
(b) regional and other diversity of the people of Kenya.

108. Under the law, the employees may vacate office-
(a) if removed for a breach of the Code of Conduct for employees set out under

the Fourth Schedule to the Independent Electoral and Boundaries
Commission Act or the Comrnission's Human Resource processes;

(b) if they resign from office by giving written notice to the Commission;
(c) if they agree to retire early or to a negotiated exit; or
(d) bV operation of the law through a repeal or amendmsnt of the Independent

Electoral and Boundaries Commission Act.

3.3.1. Removal from Office
109. The Code of Conduct set out under the Fourth Schedule to the Independent

Electoral and Boundaries Commission Act requires employees of the Cornmission
tc-

(a) impartially and independently perform the functions of the Commission;
(b) disclose any conflicting interests;
(c) observe professionalism;
(d) refrain from improperly enriching themselves;
(e) conduct their private affairs in a rnanner that maintains public confidence in

the integrity of their office and the Commission;
(f) not sexually harass a member of the public or colleague;
(g) not practice favouritism on the grounds of tribe, race, kin, culture, sex or

acquaintance or otherwise in performance oftheir duties;
(h) not act for foreigners in 4 manner detrimental to the security interest of

Kenya;
(i) safeguard privileged information that comes into their possession and

protect it from improper or inadvertent disclosure; and
(j) abide by the General Code of Conduct set out in the Public Offrcer Ethics

Act, No. 4 of 2003.
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110. Paragraph 10 of the Code of Conduct provides that "any breach of the Code by a
member or an fficer of the Commission shall be treated as misbehoviour for a
member and rntsconductfor an fficer."

111.The Committee noted that the Commission may remove employees from office
subject to the provisions of the Employment Act which requires it as an employer to
notify the employees and afford them a hearing prior to terminating their contracts
of employment. Section 41 of the Act states-

(I) Subject to section 42(1), an employer shall, before terminating the
employment of an employee, on the grounds of misconduct, poor
performance or plrysical incapacity explain to the employee, in a language
the employee understands, the reason for which the entployer is

coruidering termination and the employee shall be entitled to have another
employee or a shop floor union representattve of his choice present during
this explanation.

(2) Notwithstanding arry other provision of this Part, an employer shall,
before terminating the employment of an employee or summarily dismissing
an employee under section 44(3) or (4) hear and constder arry
representations which the employee may on the grounds of misconduct or
poor performance, and the person, ,f ony, chosen by the employee within
subsection (l), make.

112. The Committee firther noted that Article 47 anLd 236 of the Constitution guarantee

the right of the employees to fair administrative action and requires that the due
process of the law be followed where the dismissal, removal from offtce, demotion
in rank or discipline of a public officer is proposed, respectively.

3.3.2. Resienation
113. From the submissions received, the lntemational Commission of Jwists-Kenya

Section urged employees of the Commission adversely mentioned in the allegations
against ttre Commission to voluntarily vacate office. The Independent Electoral and

Boundaries Act does not expressly provide for the resignation from office of the
empioyees of the Commission. However, since section 11 of the Act provides for
the appointment of the employees by the Commission, it would follow that the
employees may resign from office by giving written notice to the Commission.

3.3.3. Earlv Retirement and Nesotiated Exit
1l4.Employees of the Commission are subject to either individual contracts of

employment or a general Scheme of Service adopted by the Commission. Where
necessary, the Commission may negotiate the exit of the employees before the end

of their contacts or implement a voluntary early retirement scheme with regard to
staffon permanent and pensionable basis.
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3.3.4. Repeal or Amendment of the dent Electoral and Boundaries
Commission Act

115. The employees of the Commission may be removed from office by operation of the
law in the event of the repeal or arnendment of the Independent Electoral and
Boundaries Commission Act. dn apsadment may also require that their suitability
to continue serving the Commission be determined through vetting.

116.The Tenth Parliament, by operation of the law, established the Ethics and Anti-
Comrption Commission'through the enactment of the Ethics and Anti-Comrption
Commission Act. Section 34 of the Act required the staff of the defunct Kenya
Anti-Comrption Commission to make fresh applications to the newly created body
and be vetted to determine their suitability to continue serving. In the Eleventh
Parliament, the National Assembly has firrther amended the Ac1 to require the
vetting of all serving staff of the Ethics and Anti-Comrption Commission with a

view to the termination of the employment of officers found unsuitable to continue
serving.l5

i 17. Majority of the views received recommended the vetting of the employees of the
Commission along the lines adopted during the reconstitution of the Ethics and
Anti-Corruption Commission. The Evangelical Alliance of Kenya submitted that
senior or key members of the secretariat be subjected to vetting and relieved of
duties if found unsuitable based on involvement in any impropriety. The Central
Organisation of Trade Unions proposed that the vetting exercise be structured in a
manner that does not compromise the preparations for the 2017 elections. This view
was shared by the Jubilee Coalition, which, while lssemrretrding the vetting of only
the senior level management of the Commission; urged that the exercise be
cornpleted within thirty days of the appointment of new Commissioners. The
Corrmission on Administrative Justice, however, submitted that only members of
the secretariat adversely rnentioned in official complaints be vetted to determine
their suitability to continue serving in the Commission.

118.The Committee noted that the vacation from office of the ernployees of the
Commission by the operation of the law may attract legal challenge with regard to
the violation of their legitimate expectation of serving out their agreed contracts of
service or their entitlement to terrninal benefits and may result in the award of
monetary gsmpensation by the Court.

3.4. RECOMMENDATIONS OF THE. COMI\ITTEE
119. The Committee recommends as follows-

(1) That a dignified vacation from office of the current Commissioners of the
Independent Electoral and Boundaries Commission be negotiated and

15 Section 6 of the Ethics and Anti-Comrption Amendment Ac! No. 12 of 2015
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a)

agreed upon in accordance with the law within two weeks of the adoption

of this Report of the Committee by Parliament;
That the current Commissioners leave office when the new Commissiouers

Ere sworn-in, which should not be later thaa 30h Sepember,2016; and

That in respect of the Secretariat of the Commission, the existing human

resource policies and capacity building mechanisms of the Commission be

applied, as appropriate, by the 4ew Commission.

(3)
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CHAPTER FOTIR
THEMATIC AREA 3

4.0 LEGAL, POLICY AND INSTITUTIONAL REFORMS
120. The mandate of the Commi6se under this Thematic Area is to make proposals on

"legal, policy and institutional reforms to strengthen the Independent Electoral and
Boundaries Cammission so as to enstre the August, 2017 elections arefree andfair
and are admintstered in an tmpartial, fficient, stmple, accurate, verifiable, secure,
accountab le and transparent manner. "

121. The Committee invited stakeholders to make submissions on the Thematic Area
and specifically, on -

(a) composition of the Independent Electoral and Boundaries Commission and the
Secretariat; and

(b) appointrnent term of office and tenns of service of the Commissioners and the
Secretariat of the Independent Electoral and Boundaries Cornmission.

L22. Thts Chapter therefore considers the existing institutional framework for the
Independent Electoral and Boundaries Commission, the frarneworks in selected
jurisdictions and proposals from stakeholders and members of the public on
rnechanisms for strengthening the Commission. The Chapter finally gives the
Committee's recommendations on legal, policy and instifutional reforms to
strengthen the Commission.

4.1.1. Instifutional Framework
123.T\e Independent Electoral and Boundaries Commission, is established under

Article 88(1) of the Constitution.

l24.The institutional framework of the Commission is firrther provided for under
Chapter Eleven of the Constitution, which generally provides for Commissions and
lndependent Offices established under the Constitution, while the Independent
Electoral and Boundaries Commission Act provides ulore specific detail on the
organization and functioning of the Commission.

4.1.2. Composition of the Commission
125. Article 250(1) of the Constitution limits the nurnber of members of a commission to

a minimum of three members and a maximum of nine members. The specific
number of rnembers per commission is then provided for in the respective
legislations. In this regard, section 5(1) of the lndependent Electoral and Boundaries
Commission Act provides that *the Commission shall consist of a chairperson and
eight other members" thus providing for the maximum ef nine members.
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126. Article 250(4) of the Constitution also has implications on the composition of a

commission as it requires that "appointments to commissions and independent

ofices shatl take into account the national values referred to in Article 10, and the

principle that the composition of the commissions and ffices, taken as a whole,

shall reflect the regional and ethnic diversity of the people of Kenya".

127. The composition of electoral bodies varies from jurisdiction to jurisdiction. South

Africa has a Commission of five members,i6 Canada's has one memberlT and

Lesotho has ttree- 18 ln Ghana, the Electoral Commission consists of seven

members; le a Chainnan, two Deputy Chairmen, ild four ottrer members and

Nigeria's Independent National Electoral Commission is made up of a Chairman,

and twelve National Commissioners.2oln India, the Constitution provides that the

Election Commission consists of the Chief Election Comrnissioner and such

number of other Election Commissioners, if any, as the President may from time to
tirne determine.2t The Commission has previously had. a single rnember but the

current Commission in India comprises three members.22 The Federal Elections
Commission of the United States of America consists of six members and the

chairmanship of the Comrnission rotates on a yearly basis, and no Commissioner

can serve as chairman more than once during ttreir term.23

128. The International Institute for Democracy and Electoral Assistance, in its Handbook
on Electoral Systems, observes that the number of members of an election

managetnent body, need not be related to the size of the country and cites India and

Lesotho, which both have three Commissioners,.as examples. The Institute fi:rther
notes that elections management bodies which include political party nominees tend

to have higher numbers of members so as to accommodate a credible_range of
political inierests, while expert-based bodies tend to have fewer members.24

129. Stakeholders and members of the public made varied proposals on the composition
of the Independent Electoral and Boundaries Comrnission. The Evangelical
Alliance of Kenya proposed seven commissioners, elnphasizing on the need for a
lean commission which would be able to efficientiy and effectively serve Kenyans'

The International Commission of Jurists (Kenya), Ethics and Anti-Corruption
Commission, Centre for Multi-party Democracy, ffid Society for International

16 Section 6(1) of Etectoral Commission Act, No.51 of 1996
17 Section 13 of Canada Elections Act (as at 2l s June, 2016)
18 Article 66 of the Constitution of Lesotho,l993
re Article 43(1) of the Constitution of Ghanq 1992
20 Section 45 of the Constitution of the Federation of Nigeria, 1950
2r Article 324 of ladia's Constitution
z It had a single member between 1950 and 198i and between i990 and 1993, three members between 1980 and

1990 and Aom 1993 to date; (website of India Election Commission http://eci.nic.in/eci/eci-htnl )
23 Federal Election Commission http://www.allgov.com/departments/independent-agencies/federal-election-
com m i ssion? agency id:1 324
2a Ace Proj ecg Electoral Knowledge Network, httP ://aceProi est. ore/epic-en
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Development on the other han4 proposed a five to seven member cornmission
while the Amani National Congress proposed tlree members.

130. A number of stakeholders, including the Multi-Sectoral Forum, proposed retention
of the current nine commissioners. The National Gender and Equality Commission,
for its part, recommended that the current number ef nine Commissioners be
retained on the basis that there was a lot of work required to be done by the
Commission. In this regard, the Commission on Administrative Justice noted that it
was the geo-political circumstances of Kenya that necessitated the current number
of Commissioner and that this reality is still relevant today. Given the limited time
for appointment of new Commissioners coupled with the geo-political situation, the
Commission on Administrative Justice reconlmended that the next members of the
commission be treated as tansitional, with the same membership of nine. The
Jubilee Coalition also supported a membership of nine Cornmissioners.

131. Stakeholders also recommended diversity in the Cornmission. FIDA - Kenya
recolnmended that the composition of the Courmission "should be broad based and
reflecttve of the face of Kenya, inclusive of persons with dtsabilities and
disadvantaged groups with proper gender balonce/adherence to the two-thirds
gender principle". The National Gender and Equality Cornmission recoutmended an
electoral commission which includes persons with disabilities, ethnic and other
minorities and marginalized communities and an equal number of Comrnissioners
of both genders in accordance with the African.Union's parity principle. Similarly,
the Society for International Development recommended that the membership of the
commission should reflect the national character and the broader public interest.

132. On the overall, the Committee observed that most stakeholders were of the view
that the number of Commissioners should be reviewed downwards so as to enhance
efficiency within the Commission. The majority of stakeholders proposed a
commission comprising frve to seven members which is reflective of the diversity
in the country, including compliance with the two-thirds gender rule.

4.2. OUALTFICATIONS OF CHAIRPERSON AND COMX/trSSIONERS
133. Section 6(1) of the Independent Electoral and Boundaries Commission Act

provides that the chairperson of the Commission shall be a person who is qualified
to hold the office of judge of the Supreme Court under the Constitution. In this
regard, Article 166 (2) provides for the qualifications of a judge of the Supreme
Court as follows-

(2) Each judge af a superior cotnt shall be appointed from among persons
who-

(a) hold a law degreefrom arecogniseduniversity, or are advocates
of the High Cotrt of Ketrya, or po,r.re^r,y an equivalent
qualificatian in a common-law jurtsdiction;
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(b) possess the experience required tmder clauses (3) to (6) as

applicable, irrespective of whether that experience was gained in

Kenya or in artother Commorrwealth common-law jurisdtction;

and
(c) hne a high moral character, tntegrtty and tmpartiality.

(3) Ihe Chief Justtce and other judges of the Supreme Cowt shall be

appointedfrom among persons who have-
(a) at leastfifieenyears experience as a suPerior cowt judge; or
(b) ot least fifteen years' experience as a distinguished academic,

judicial fficer, legal practitioner or such experience in other

relevant legalfield; or
(c) held the quatfications specified in paragraplrs (") and (b) for a

period amounting, in the aggregate, tofifteen years.

134. For other members of the Commission, the qualifications are set out under section

6(2) of the Independent Electoral and Boundaries Commission Act as follows-

(1) A pirson is qualifiedfor appointment as a member of the Commtssion if
such person-

(") ts a citizen of Kerrya;
(b) holds a degreefrom arecogntsed untversity;

@ has proven relevant experience in any of thefollowingfiel*-
(i) electoral matters;
(i, management;
(ti, finance;
(tv) governance;
(v) public administratton;
(ti) lavv; and

(d) meets the requtrentents of Chapter Six of the Constitution.

135. In addition, Article 88(2) and (3) of the Constitution, precludes certain categories of
persons from eligibility for appoinhnent as Commissioners as follows-

(2) A person is not eligiblefor appointment as a member of th'e Commission

if the person-
(a)has, it ory time within the precedingfwe years, held ffice, or stoodfor

electton as-
(i) a member of Parliament or of a county assembly; or
(i, a member of the governing body of a political pmty; or

(b) holds any State ofr"".
O) A member of the Commission shall not hold another public ffice.

136. A study of the.qualifications of Commissioners in other jurisdictions also shows

varied 
-requiremints 

for qualification. In Australia, the Chairperson of the

Cornmission must be a Judge while no qualifications are specified for the other two
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commissionersE. In Botswanq the Chairman must be a judge of the High Court
whiie the Deputy Chairperson is required to be a legal practitioner and no
qualifications are specified for the other frve Commissioners who are political
appointees.26 In Ghana, a person must be qualified to be Member of Partiament (a
citizen of Ghana, twenty-one years of age and is a registered voter) to be appointed
as a commissioner.2T ln the Philippines, the Chairman and the six Commissioners
are required to be natural-born citizens of the Philippines and, at the time of their
appointment, at least thirty-five years of age, holders of a college degree, must not
have been candidates for any elective positions in the immediately preceding
elections. A majority thereof, including the Chairman, are required to be members
of the Philippine Bar who have been engaged in the practice of law for at least ten
years.28

137. On the issue of qualifications, most stakeholders proposed that the Commissioners
should be persons with e4perience in elections and institutional managernent. The
Committee observed that these recorulendations were similar to the
recornmendations of the Kriegler Commission which observed as follows-

International practice in the composition of EMBs [Electoral Management
BodiesJ tends to revolve around certain major princtples which are sometimes
combined, such as professional competence, political balance and consensus.
These princtples tend to reinforce EMBs in terms of professional stature,
credtbility and political acceptability (although tn certain circumstances, some
can create other problems, such as the risk of a deadlock in a consensus-based
EMB).2e

138. Mkenya Daima further proposed the expansion of the list of possible cornpetencies
of the Commissioners to include those with a long track record in constitutionalism,
ICT, logistics, shategic decision making procurement, cornmunication, and
stakeholder management preferably in global agencies.

139. On the question of whether the Chairperson shouid be a lawyer, difflerent views
were presented. On this issue, the Multi-Sectoral Forum recommended that
amendment of the lndependent Electoral and Boundaries Commission Act be
amended to retnove the provision that the Chairperson of the Commission must be a
person who is qualified to hold the office of Judge of the Supreme Court while
Professor Naitule of the National Cohesion and Integration Commission requested
for healthy balance between lawyers and managers in the Commission. This view

25 Section 6(3) of the Commonwealth Electoral Ac! 1918
26 Section 65 of the Constitution of Botswana, 1966
27 Article 44 of the Constitution of Ghana, 1992
28 Article IX, Sec. C-l (l) of the Constitution of Philippines, 1987
2e Pages 31 of the Report of the Independent Review Commission on the General Elections held in Kenya on 27b
December 2007
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was also supported by the Institute of Certified Public Accountants, who in support

of this view, stated that electoral management is a managerial task and therefore

does not require legal training.

140. With respect to the character and other attributes of Cornmissioners, despite the

fact that section 6 of the Independent Electoral and Boundaries Cornmission Act
also requires that the commissioners meet the requirements of Chapter Six of the

Constitution, a recurring recommendation from stakehoiders was on the character

and integrity of the Commissioners suggesting that there was need for greater

enforcement of this requirement. In this regard, groups such as the International
Commission of Jurists, the National Cohesion and Integration Commission, the

Society for International Development, Mkenya Daima and the Evangelical

Alliance of Kenya recornmended that members of the Commission should possess

outstanding character and should uphold the values of professionalism and

nationalism.

141.The issue of whether or not some of the members of the Commission should be

non-citizens also arose. On the question of the citizenship of Cornmissioners, The

Commission otr Administrative Justice, in recomrnending nine commissioners for
the lndependent Electoral and Boundaries Comrnission, proposed that three or four
of the commissioners, including the chairperson, should be non-Kenyans. The

rationale given for recommending co-option of non-Kenyans into the Cornmission

was "the present geopolitics, mistrust and the need to infitse instant confidence in

the IEBC [Independent Electoral and Boundaries CommissionJ as the country
prepares for the 2017 general elections."

142. T\e Commission on Administrative Justice further noted that inclusion of
foreigners in constitutional commissions and the judiciary is contemplated under

Article 78(3) of the Constitution and in this regard gave the Judges and Magistates
Vetting Board and the defunct Committee of Experts that drafted the current

Constitution as examples of bodies which comprised foreigners. The Coaiition for
Reforms and Dernocracy also supported inclusion of foreigners in the Commission

for the. reasons that the foreigners have no stake in the election and therefore they

represent an external voice without a live interest and their presence would be to

enrich the Commission for compliance with international best practices. The

Evangelical Alliance of Kenya on the other hand was of the view that there were

Kenyans were able to 'rnanage their affairs' and therefore there was no need for
foreigners in the Commission.

I43. A survey of other comparative jurisdictions shows that citizenship is a requirement

in the Philippines,39 Ghana3r and South Africa32 but is not a requirement in New

30 One must be a "natural-bom citizen", per Section 1(1) of Section C in Part IX of the Constitution of the

Philippines, 1987
3r Article 44(i) of the Constitution of Ghana, 1992
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Zea\and.33 The Princtples and Guidelines on the Independence of Election
Management Bodies (EMBs) In the SADC Region propose that members of the
Election Management Body should be citizens who are qualified as voters and
should be highly respected persons who subscribe to the principles of free and fair
elections and good governance.34

4.3. APPOINTMENT OF COMMISSIONERS
144. Article 250(2) and (3) provides for the appointuent of Commissioners as follows-

Q)fhe chairperson and each member of a commisston, and the holder of
an independent ffice, shall be-

(a) identified and recommended for appointment in a monner
pr es crib ed by national le gislation ;

(b) approved by the National AsSembly; and
(c) appointed by the President.

145. Section 5(2) and (3) of the Independent Electoral and Boundaries Commission Act
as read with the First Schedule to the Act provides for the procedure for the
appointrnent of Commissioners with the approval of the National Assembly. It
provides for the shortlisting and interviewing of candidates by a selection panel
comprising-

f"l four' persons, being two men and two women, nominated by the
President;3s

(b)one person nominated by the Judicial Service Commission;
(c) one person nominated by the Kenya Anti-Comrption Advisory

Board;36and
(d)one person nominated by the Association of Professional Societies of

East Africa.

146. Counties take difflerent approaches to the process of nomination of members of
their elections managernent bodies. Similar to Kenya is South Africa where the
Commissioners are required to be nominated by a selection panel. South Africa's
panel comprises the President of the Constitutional Court, as chairperson, a

representative of the Human Rights Commission, a representative of the
Commission on Gender Equality and the Public Protector. The panel is required to
submit a list of no fewer than eight recourmended candidates to the National
Assembly for approval.37

32 Sectioa 6(2) of the Soufh Africa Electoral Commission Ac! No. 5l of 1996 (prior to enactrnent of this Act, five
out of the sixteen Commissioners were non-citizens)
33 Electoral . Management Case Studies htp://aceprojeclorg/ace-en/topicVem/electoral-management-case-
studi es/mexico-a- s ophisticated-s cheme- for-addressing- a
3a Adopted by the Aaaual General Conference August 2007, Luanda Angola
35 For purposes of appointuent of the Fint Commission under the Constitution, two of the four nominees, were
nominated by the Prime Minister.
36 Now defirnct
37 Section 23 of Electoral Commission Act
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147 . h Ghanq the Electoral Commission members are appointed by the President, on
the advice of the Council of State. The Council of State is a body of prorninent
citizens, comprising a former Chief Justice of Ghanq a former Chief of the Defence
Staffa:rd a former Inspector General of Police and the President of the National
House of Chiefs, an elected representative from each region in Ghana and eleven

members appointed by the President. ss The Principles and Guidelines on the

Independence of Election Management Bodies @fnBl in the SADC Region
similarly propose that the appointment process of members of an Election
Management Body should involve a comrnittee representing key electoral

stakeholders, which shortlists and recommends nominees to an appointing
authority.3e

148. In some cases the recruitment body presents a list of narnes that includes more

names than there are places to be filled, and another body makes the final choice

from within that group. In South Africa, the selection panel submits eight names to
the National Assembly but only five are approved for appointment.ao

149. Another model of appointment of the members of an elections management body
members is to let specified bodies select a certain percentage of members instead of
appointing all members in the same way. For instance in Botswana the Judicial
Service Commission' chooses five of the seven members from a list of
recorrmendations from an all-parfy conference. aI In Portugal, the Council of
Magistrates, Parties represented in the Portuguese Parliament and Key government

departments(Internal Administration, for Foreign Affairs and for the Mass Media)
each designate a rnember of the National Election Commission.a2

150. This approach was recorlmended by the Evangelical Alliance of Kenya which
proposed that three commissioners should be competitively appointed by main
political parties, three competitively appointed by religious bodies and one

appointed by civil society.'

151. With respect to appointment of Commissioners in Kenya, the Committee observed

that there was need to arnend the First Schedule to the Independent Electoral and

Boundaries Commission Act to reflect the present circumstances. This is in view of
the fact that the schedule currently provides for membership of the selection panel

which comprises persons nomihated by the Kenya Anti-Comiption Advisory Board
and the Prime Minister, which offices are no longer in existence.

38 Section 43(2) of the Constitution of Ghaua, 1992
3e Paragraph 2(d) of The Principles and Guidelines on the Independence of Election Management Bodies @MBs) in
the SADC Region
40 5.6(4) of the Electoral Couimission Act No. 51 of 1996
1l Article 65A ofthe Constitution of Botswana
a2 Article 2 of National Election Commission, Law No. 71178 ofDec.27
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152. The Committee further observed that the majority of stakeholders favowed the
recruitrnent of Cornmissioners by a selection panel with most recommending seven
1s nine members of the panel. Some of the proposed memberships of the selection
panel were as set out below-

e com of the Select Panel
-r{.]1.;ji ,i.,i;.

(a) Current Composition in the
Independent Electoral and
Boundaries Commission
Ac! Cap.7A

A Selection Panel comprising of-
(a) two persons, being one man and one woman, nominated by the

President;
(b) two persons, being one man and one woman, nominated by the

Prime Minister;
(c) one person nominated by the Judicial Service Commission;
(d) one person nominated by the Kenya Anti-Corruption Advisory

Board; and
(e) one person nominated by the Association of Professional Societies

of East Africa.
(b) The Independent Electoral

and Boundaries
Commission (Amendment),
National Assembly Bills
No. 16 of2076

(a) two persons, being one man and wornan, nominated by the majority
party or coalition of parties in the in the National Assembly;

(b) two persons, being one man and woman, nominated by the minority
parly or coalition of parties in the National Assembly;

(c) three persons nominated by the President from a list submitted by
the Public Service Commission.

(c) International Commissron
of Jurists - Kenya Chapter

Adoption of a multi-stakeholder panel anchored in law to recruit
commissioners, comprising representatives (one each) from-
(a) OfEce of the Attoiney-General

@) Public service commission
(c) Law Society ofKenya
(d) Ethics and Anti-Comrption Commission
(e) Judicial Service Commission

(d) Amani National Congress A selection panel of seven persons comprising of:
(a) two persons nominated by the registered political parties through the

Political Parties Liaison Committee (PPLC);

O) two persons nominated by the Public Service Commission;
(c) one persons nominated by the Judicial Service Commission;
(d) one person nominated by the Kenya Anti-comrption Advisory

Board;
(e) one person nominated by the Association of Professional Societies

of East Africa
(e) Center for Multi-Party

Democracy
Political parties' representation in the selection panel should not be

confined to Jubilee Coalition and the Coalition for Reforms and

Democracy and parties outside these two formations should be included
as follows-
(a) One person nominated by the majonty party or coalition in the

National Assembly.
(b) One person nominated by the minority parly or coalition in the

National Assembly.
(c) One person nominated by parties that are neither in the majority nor

in the minority coalitions.
(d) One person nominated by civil societies.
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(e) One person nominated by faith based organisations.
(f) One person nominated by persons living with disabilities.
(g) One person nominated to represent the Public Service Commission.

(0 Civil Society Professional
Network, Consortium of
Coast NGOs, Africa Youth
Leadership Network, Youth
Senate-Nairobi County

A selection panel ofeight persons consisting of-
(a) two persons nominated by the majonty pa(y/coalition in Parliament.
(b) two persons nominated by the minority coalition/parly in Parliament.
(c) one person nominated by a recognized nationai interreligious

council.
(d) one person nominated by the Kenya Private Sector Alliance.
(e) one person nominated by the Law Society of Kenya.
(0 one person nominated by the public Service Commission.

lntellectus Consultancy A selection panel should ofseven persons consisting of-
(a) two persons, being one man and one woman, nominated by majority

coalition in Parliament;
(b) two persons, being one man and one woman, nominated by minority

coalition in Parliament;
(c) one person nominated by the Public Service Commission;
(d) one person nominated by the Ethics and Anti-Conuption

Commission; and
(e) one person nominated by the Law Society of Kenya.

(h) Intemational Governance
lnstitute

A selection panel of eight persons comprising-
(a) two persons nominated by the ruling coalition (to represent the

majority of Members of Parliament);
(b) two persons nominated by the opposition coalition (to represent the

minority members of Parliament);
(c) one person nominated by the Law Society of Kenya (to represent the

civil societies and professional groups);
(d) one person nominated by the interreligious council(to represent the

religious groups);
(e) one person nominated by Kenya Private Sector Alliance(to represent

the business community); and

(f) one person nominated by the Public Service Commission to
represent the public sector)

National IDPs Forum-
Kenya

A selection panel of eight Persons comprising-
(a) two persons, being one man and one woulan, nominated by majority

coalition in Parliarnent;
(b) two persons, being one man and one woman, nominated by rninority

coalition in Parliament;
(c) one person nominated by the Public Service Commission;
(d) one person nominated by the Kenya Private Sector Alliance;
(e) one person nominated by the Iateneligious Council; and

(f) one person nominated by the Law Society of Kenya.

In alternative, Public Service Commission be Mandated to recruit the

new IEBC Commissioners.

0) Council of Govemors A selection panel of nine persons comprising-
(a) two people nominated by the largest party or coalition in the

National Assembly;
(b) two people nominated by the second largest party in the National

Assembly;
(c) one person nominated by the Council of Govemors

(g)

(i)
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(d) one person nominated by an umbrella body representing religious
institutions;

(e) one person nominated by an umbrella body representing the private
sector, e.g. Association of Professional Societies of East Africg

(f) one person nominated by an umbrella body representing civil society
organisations; and

(g) a representative nominated by the Public Service Commission and
Council of County Public Service Boards.

(k) Multi-Sectoral Forum A selection panel of nine persons comprising-
(a) Two representatives: one appointed by the coalition with a majority

number of members in Parliament, and one by the coalition with a

minority nrunber of members in Parliament;
(b) A representative of non-parliamentary political parties appointed

through the Political Parties Liaison Committee;
(c) A representative of the Law Society of Kenya;
(d) Three representatives nominated by religious institutions;
(e) A representative of women; and
(f) A representative of civil society organisations involved in the

promotion of democracy and management of elections.
(t) International Agency for

Electoral Reforms
A selection panel of seven persons comprising-
(a) two persons (one man, one woman) nominated by the Majority

Coalition in Parliament;
(b) two persons (one man, one woman) nominated by the Minority

Coalition in Parliament;
(c) one person nominated by the Public Service Commission;
(d) one person nominated by the Kenya Anticormption Commission;

and
(e) one person nominated by the Law Society of Kenya.

(m) Election Observation Group
(ELOG)

A nine member selection panel to be composed of-
(a) one member nominated by KEPSA;
(b) one member nominated by Central Organisation of Trade Unions-

Kenya;
(c) three members nominated by religious sector;
(d) one from people with disabilities;
(e) one member from Judicial Service Commission; and
(D two members from Civil Society Organisation.

Two joint secretaries, one from the Public Service Commission.
(n) United Christian Churches

of Kenya(JCCK)
A selection panel of nine persors comprising-
(a) two persons norninated by the Majority Party/Coalition in

Parliament;

O) two persons nominated by the Minority Pa4y/Coalition in
Parliament;

(c) one person nominated by a recognized interfaith umbrella body-
United Christian Churches of Kenya(UCCK)

(d) one person nominated by the Kenya Private Sector Alliance;
(e) one person nominated by the Law Society of Kenya; and
(0 one person nominated by the Public Service Commission;

o)( The Kiambu County Clerry
Forum (I(CCF)

A selection panel of seven persons comprising-
(a) avo persons, one man, one woman, nominated by the Majority

Coalition in Parliament;
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(b) two persons, one man, one woman, nominated by the Minority

Coalition in Parliament;
(c) one person nominated by the Public Service Commission;
(d) one person nominated by the Kenya Antlcomrption Commission;

and
(e) one person nominated by the Law Society of Kenya.

(p) Jubilee Coalition

Catholic Church- one; and

Supreme Council of Kenya

A selection panel of seven persons comprising-
(a) four persons competitively recruited by the Public Service

Commission;
(b) three persons nominated by religious institutions in the following

formula-
(i) National Council of Churches of Kenya - one;

(ii)
(iii) Muslims -one.

Media Owners Association
of Kenya

Proposed selection panel to include representatives ofnon-slate actors as

follows:
(a) eminent professional societies such as Law Society of Kenya;
(b) media industry;
(c) faith based organisations;
(d) civil society;
(e) business community.

(q)

153. The Committee fi.rther observed that the multi-stakeholder approach was also

favoured by the Kriegler Comrnission which recoilrmended "a broad consultattve

process prtor to the appointment of ordinary members and the chairman of the ECK
be gtven legislative groundtng; consultation should include polttical parties and

civil society in its broadest sense."a3 and further reco[rmended that it is "not

essenttal to any purpose that the actual appointment be made by the President" and

that alternative means should be considered, including appointment by Pariiamentaa.

154. The Committee further observed that there were divergent views as to whether

politicat parties and the Public Service Cornmission should participate in the

recruitment of either the commissioners or the selection panel.

155. The proponents of the inclusion of political parties in the recruitment process, such

as the Evangelical Alliance of Kenya, were of the view that this would ensure that

decisions do not unduly favour other parties and that such a commission would
attract greater support and confidence from the political class. Political parties were

also considered to be rnajor stakeholders in the elections process and therefore

should participate in recruitnent of persons involved in the management of the

electoral process and therefore having a balanced representation of political parties

creates perceived and actual political impartiality.

a3 Pages 31 and 49 of the Report bf the Independent Review Commission on the General Elections held in Kenya on

27n December 2007
4 Page 49 of the Report of the Independent Review Commission
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156. To further support the involvement of political parties in the selection of
commissioners, Hon. Kaluma, in his submissions to the Committee cited the
example of the United States of America where members of the Federal Electoral
Corrmission are political appointees (three Republicans or two Democrats and One
Independent) and the United Kingdom where four out of the current ten electoral
commissioners are former Members of Parliament representing political parties in
Parliarnent. He also cited Kenya in 1997 and 2002 where political parties were
allowed to nominate members and was of the view that the elections in those two
years were comparatively peaceful, free and fair. He fur*rer stated that "the
"tndependence" of Independent Electoral and Boundaries Commissionrefers to the
autonomy of the electoral body as an institution; and not to the independence of
indtvidual members of the Commission...the notion that there exist Kerryans or
persons who are polttically tndependent is a fallacy, since all adult Kenyans,
including members of the electoral commission have a right to register and vote in
elections. "

157. On the converse, it was argued that political parfy involvement in the selection of
Commissioners has the capacity to undermine confidence in the Commission and
the electoral system. In this regard, Mkenya Daima and the Conrmission on
Administrative Justice, took the view that non-partisanship was a non-negotiable
requirement to ensure independence. This view was also supported by FIDA-
Kenya. The Commission on Administrative Justice fi-rrther noted that the inclusion
of political parties wouid'be firrther complicated by 'the mutating nature of political
parties'while there was still the need for stability and credibility in the electoral
process. It was also felt that such an approach would not be all-inclusive as it
would only consider the political sector, effectively leaving out other interest
groups.

158. With respect to the involvement of the Public Service Commission in the
appointment of Commissioners, the Commission on Administ'ative Justice was of
the view that the Public Service Commission is of equal status as other
constitutional Commissions and therefore its involvement in the recruitment of
other Commissioners amounts to subjugation of those Commissions to the Public
Service Commission. Another concern raised by Hon. Kaluma was that the Public
Service Commission is the Executive's Employment Agency and is therefore likely
to be partial.

4.4. TERM OF OFFICE AND TERMS OF SERVICE FOR
COMNiTSSIONERS

159. Article 250(5) of the Constitution provides that a member of a commission ma5,

serve on a part-time basis while section 7(2) of the Independent Electoral ancl

Boundaries Commission Act specifies that the members of the Commission shall
serve on a full-time basis.
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160. Article 250(6) of the Constitution provides that a member of a commission, or the

holder of an independent office-
(a) unless ex fficio, shall be appointedfor a single term of six years and is

not eligible for re-appointment; artd
(b) unless ex fficio or ptt-time, shall not hold arry other ofice or

employrnentfor profit, whether public or private-

161. In the United States of America, the Cornmissioners of the Federal Election

Comrnission serye fulltime and are responsible for administering and enforcing the

Federal Election Campaign Act.asIn South Afric4 whether or not commissioners

serve on a full-time basis is determined by the President in consultation with the

Commission on Remuneration of Representatives.a6InZambia, the Commissioners

serye on a full-time basis. In Ghana, the Chairman and the two Deputy Chairmen

hold ttreir offices on a full-time basis while the other four members of the

Commission are part-time.47 In Australiq two-out of the three members of the

Austoalian Electoral'Commission selve on a part-time basis.as

162. With respect to the term of the Commissioners, some of the stakeholders

recoulmended that the Commissioners should serve on a part-time basis as their role

is to provide policy and strategic directionae while others were of the view that the

Comrnissioners should serve on a full-time basis due to the amount of work that the

Commission is required to undertake.5o

163. The Council of Governors, for its part, proposed that the Commissioners "should

serye on a pwt ttme basis, except for the general electton year when they should

serve on a fult time basis" and should oversee a single election. The justification

given for this was that "handling only one election removes the inevitable challenge

by a losing party to future elections. [Arrd] boosts confidence and gives each new

commission and general election a cleon slate and credibility. " IMkenya Daima

however, proposed that commissioners should manage at least two electoral cycles

and no more than three electoral cycles.

164. In considering whether to increase the nurnber of Comn:issioners in India, the

following was said5l-

45 Website of the Federal Election Commission http://www.fec.gov/members/members.shtrnl
a6 Section 7(2) of the Electoral Commission Act No. 51 of 1996
a7 Section 5 of the Electoral Commission Acq 1993
aE Section 6(3) of the Commonwealth Electoral Ac! 1918 (as amended and in force on I July 2016)
ae Including Transparency lnternational, the Multi-Sectoral Forum, Ethics and Anti-Comrption Commission, Barasa

Nyukuri, *,. f.oyu Law Reform Commission, Central Organisation for Trade Unions and Hon. Peter Kaluma.
50 tacluding the National Gender and Equality Commission, Mr. Okiya Omtatall Media Owners Association, Center

for Multi-Party Democracy, National Cohesion and Integration Commission, the Election Observation Group and

the Jubilee Coalition.
5r 

euoted rn Comparative Analysis of Moclaltties for EMB Appointment in Selected Countries by Rukambe J. et al

(July 30,2016)
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"Although the Constitution permits the President to fix the nttmber of Election
Commissioners at any number without any ltmit, it is fek that in the interest of
smooth and effective functioning of the Election Commission, the nurnber of
Election Commissioners should not be rmduly large and should remain as two as

presentlyfued, in addition to the Chief Election Commissioner. The three-member
body is very effective in dealing with the complex situations that arise in the

course of superintending, directing and controlling the electoral process, and
allows for quick respotses to developments in the field that arise from time to time
and require funmedtate solution. Increasing the sizg of this body beyond the
existing three-member body would, in the constdered opinion of the Commission,
hamper the expeditious manner in which it has necessarily to act for conducting
the elections peacefully and in afree andfair rnanner."

165. According to the international Institute for Democracy and Electoral Assistance,
whether it is more appropriate for an electoral body's membership to be a fuIl-time
or part-time position depends on the electoral and administrative circumstances. In
permanent bodies, workloads may be high throughout the electoral cycle
and require that members are full time and thus readily available for speedy
consultation and decisions. Further, full-time members may be a good option wherb
there are recurriag activities, such as regular or by-elections, ongoing voter
education and information, continuous voter regiskation'or continuing electoral law
reforms. Full-time membership may also . be appropriatq wlrere there are doubts
about the impartiality and skill levels of the Commission's secretariat.52

166. The Lrternational Institute for Democracy and Electoral Assistance further observes

that there is also the risk of a potential conflict between senior members of the
secretariat and fuIl-tirne members, especially when the former begin to interpret the
full-time presence of the members as interfering in the implementation of policy.
The Institute further observes that it is also possible for members to serve part-time
in non-electoral periods and full-time during electoral periods.53

167. kL its written submissions on whether or not Cornmissioners should serye on a full-
time basis, the Independent Electoral and Boundaries Commission stated as

follows-

As to whether the Commission managing elections should be part time or full time

Parliament might wish to revisit its Haruard of the deliberations relating to the

IEBC Act. It will be recalled that the Bill provided fu part time Commissioners
but amendments were made on the floor of the House for reasons, which may as

well have beenvalid.

52 Handbook on Electoral Management Design, Chapter 4

http ://www.idea-inVpublication#emd/upload/EMD chauter4.pdf
53 Handbook on Electoral Management Desigr, Chapter 4

http ://www.idea. int/publications/emd/uploadlEMD-chapter4.pdf
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As thts Committee constders thts question, it is important to remember that our
Constitution with respect to elections management is instructtve. The Constitution
provides for strict timelines for conducting elections including by-elections.

General election are held on the 2nd Tuesday of August every 5th year and not on
any other date. By-electioru for MPs are held within 90 days, of occurrence of
vacancy while that of the president and the governor; where their respective

deputtes are unable to take over ffice, within 60 days upon assumption to ffice
by the respective Speakers.

It is unwise for the Country to hove only part time Commissioners considering that
the entire policy-making and execution of the mandate in Article 88 of the

Constitution is performed by Commissioners; the secretariat only executes the

policy resolutions arrived at by the Commission. Countries like Namibia, which
hove pmt ttme Commissioners, are moving towards afull ttme Commission.

168. With respect to the Independent Electoral and Boundaries Commission, it was also

proposed by stakeholders that the appointment and retirement of commissioners

should be staggered to enable smooth tansition from one commission to another.

On the mechanism for staggering the appointrnent and retirement of
Commissioners, the Center for Multi-Party Democracy, having proposed a

Comrnission of five members, recommended that three commissioners should

initially be appointed and the remaining two vacancies filled after six months in
order to provide for continuity at the explry of the terms of the other
commissioners. The Centrd. Organuation of Trade Unions, Ambassador Jack B.

Tumwa and the Kenya Law Reform Commission also proposed that the staggering

should be based on the appointment dates for the Commissioners. The lnstitute of
Certified Public Accountants proposed that after appointment, the Commissioners

may ballot on which Commissioner would be the first to retire. They further
commended to the Committee, the American model where two cornmissioners are

appointed every two years. The Multi-Sectoral Forum proposed the appointment of
nine commissioners with five to be appointed immediateLy, and the other four after
the 2017 elections. The formula proposed by the Election Observation Group was

that the chairperson and deputy chairperson should have initial longer periods than

the other three commissioners.

i69. Staggering appointment model was adopted in Zall,rbia, where the first members of
the Electoral Commission were appointed for period5 lnnging from two to five
years in order to facilitate retirement by rotation5a. In the Philippines, of those first
appointed to the Commission on Elections, three members were to hold office for
seven years, two members for five years, ffid the last members for three years,

5a Section 5(1) of the ZambiaElectoral Commission Ac! Cap.17, Laws of Zambia
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without reappointment. Appointment to any vacancy is however oniy for the
unexpired term of the predecessor.S5

170. As to when the term of a commission should expire, the Kriegler Commission
recommended that the expiry of the terms of offiice commissioners should not
coincide with election years. The Kriegler Commission further recorlmended that a
fully composed commission should be in offi.ce for two years prior to the conduct of
general or presidential elections. This view was also supported by FIDA-Kenya and
the Center for Multiparly Democracy. The Commission on Administrative Justice
however observed that the current commissioners of the Independent Electoral and
Boundaries Commission held an election with only fifteen months of coming into
office and therefore took the view that the twenty-four months period was not fixed.
On the other hand the Evangelical Alliance of Kenya proposed fi.rrther
recoulmended that the Commission would require to be in place at least ten months
before the generai election to enable it to adequately prepare for the election.

171. The Electoral Institute of Sustainability of Elections in Africa (EISA) also observed
that the Act was silent as to whether the Commissioners are executive or non-
executive and in this regard recommended that they should be non-executive.

I12.T\e Kenya Law Reform Commission further proposed ths amendment of the
Independent Electoral and Boundaries Commission Act to allow for the process of
recruitment of new commissioners at least six months before exprry of the term of
sitting Cornmissioners.

4.5. TRANSPARENCY AND ACCOI]NTABILITY MECHAMSMS FOR
TTIE, COMMISSION

173. Article 254 of the Constitution provides for reporting by commissions and
independent offices as follows-

(1) As soon as practicable after the end of each fi.nancial year, each
commission, and each holder of an independent ffice, shall submit a
report to the President and to Parliament.

(2) At any time, the President, the National Assembly or the Senate may
require a commission or holder of an independent ffice to submit a report
on a particular issue.

(3) Every report requtred fro* a commission or holder of an independent

ffice under this Article shall be published and publicised.

174. Section 24 of the Indepetrdent Electoral and Bor:ndaries Cornmission Act gives
further details on annual reporting by the Commission by requiring that the
Commission reports to Parliarnent and the President within three months after the
end of each financial year. It further specifies that the reports should include the

55 Section 1(2), Part C, Article D( of the Constitution of the Republic ofthe Philippines, 1987
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financial statements of the Commission, the activities the Commission has

undertaken, and any other information, the Commission may consider relevant. This

report is required to be published in the Gazette and in at least one newspaper of
national circulation.

175. With respect to finances, section 23 of the Independent Electoral and Boundaries

Commission Act requires -
(1) the Commission to keep all proper books and records of account of the income,

expenditure and assets of the Commission;
(2) the Cornmission to submit to the Auditor-Generai the accounts of the

Commission together with a statement of the income and expendittue of the

Commission during that year and a statement of the assets and liabilities of the

Comrnission on the last day of that year; and
(3) all accounts kept by the Commission be audited by the Auditor-General at least

once in every financial year.

176. Section2T ofthe Public Finance Management Act provides for publication of pre-

and post-election economic and fiscal reports by the National Treasury, not earlier

than four months before the potling day for any general election, and four months

after the polling day of any general election respectively.

177 . To ensure accountability by eiection management bodies, various mechanisms are

employed in other jurisdictions. In Auskalia, there is a multiparly committee of the

Legislature, the Joint Standing Comrnittee on Electoral Matters in Australi4 to deal

with electoral body matters. The Joint Cornmittee is established by a resolution of
the House of Representatives and the Senate. Its role is to inquire into and report on

such matters relating to electoral laws and practices and their administation as may

be referred to it by either House of Parliament or a Minister.56 In Rwanda, the

National Electoral Commission submits in each year, its program and activity report

to the Parliament and submits copies thereof to such other State organs determined

by 1aw.57

178. The South African Electorai Comrnission is required to submit, annually, to the

National Asserrbly an audited report of all money received from other sources apart

from the exchequer, as well as the audited statement on income and expenditure and

a report in regard to the fi.rnctions, activities and affairs of the Cornmission in

respect of the financial year, Further, the Commission is required to prepare a report

at the end of each election. In addition, the Corrmission ffiaY, if it deems it
necessary, publish a report on the likelihood, or otherwise, that it will be able to

ensure that any pending election will be free and fair.58 Hon. Kaluma submitted that

56 Joi.nt Standing Committee on Electoral Matters
http://www.aph.eov.au/Parliamentary-Business/Cornmittees/JointlElectoral-Matters

57 Article 180 of the Constitution of the Republic of Rwanda, 2003
58 Section 14 of the South Africa Electoral Commission Act, No, 5l of 1996
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in the United Kingdom, the Electoral Commission is answerable to Parliament via
the Speaker's Committee. The Commission is required to submit annual estimates
of income and expenditure to the Committee. The Committee is also responsible for
enswering Parliamentary questions on behalf of the Con:mission.

179. With respect to the accountability of Kenya's Commission, the Kriegler
Commission had recorlmended that the Commission "be made accountable to
Parliament, without prejudice to its statw as an independent body; this should
affect tle channels by which it establishes and seeks approval for tts budgetary
requests. "

180. In his memorandum to Parliament, Mr. Harrison Sang' recorlmended that "to
etsure that IEBC is accotmtable to Kenyans, it should publish quarterly reports of
all its acttvities in at least three local dailtes and its fficialwebsite at the end of the
last month in every quarter. Thts must be anchored in law. From time to time
Parliament through the request of a citizen or MP should summon IEBC
commissioners and secretmiat to discttss qunrterly reports. "

181. The Commission on Administrative Justice also recornmended that all the
proceedings and deliberations of Independent Electoral and Boundaries
Commission should be recorded verbatim. This will infuse objectivity and
transparency. The International Governance Institute proposed the establishrnent of
an Elections Review Board" comprising of both ruling and opposition parry
representatives at least nine months to elections to arithenticate, review and give
credence to decisions of Independent Eiectoral and Boundaries Commission
regarding elections to ease tension and disputes especially regarding presidential
elections and results. The Board, they proposed, would be to have two
representatives from each party or coalition with a presidential candidate. The role
of the Board would be to follow, review, authenticate and give credence to all the
electoral processes, procurements of election materials, ICT arrangements and staff
placements, voting processes and vote tallying, and announcement of results.

l82.Article 19 also drew the Committee's attention to Ghana where, to enhance the
credibility of the Electoral Commission, in 2009, an Interparfy Advisory Committee
was created to address irnportant election-related matters through an informal
agreement between the election commission and political parties. Members of the
Advisory Conunittee helped spearhead a number of major refonns, including the
decision to use transparent ballot boxes and to declare election results at polling
stations. Similarly in Malawi, in the lead-up to Malawi's 2009 general elections, the..

Malawi Centre for Multiparly Democracy created a multi-stakeholder diatogue
platform to promote regular consultation between the election commission and
political stakeholders in order to encourage a culture of dialogue, facilitate the
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resolution of interparty conflict, strengthen the capacities of political parties, and

foster peace and reconciliation. se

183. The Electoral lnstitute for Sustainable Democracy proposed a review of the code of
conduct for commissioners and staff to provide for establishment of Committees,

their terms of reference and that provision should be made for reporting of
committees and transparency including-

(4 invitation of members of the public in these committee proceedings;

(b) observer status during the discussion of particular aspects of elections; and

(") dissemination of minutes of committees.

184. The Ethics and Anti-Com:ption Commission also proposed that-

(1) the Ethics and Anti-Comrption Comrnission prepares a general advisory on

issues of comrption in procurement in the electoral lnanagement system;

(2) the Independent Electorai and Boundaries Commission submits annual

procurement plan to the Ethics and Anti-Comrption Commission and

thereafter submits quarterly reports of all tenders/contracts awarded

providing the infonnation on the name of the directors/proprietors, firms

and the amount awarded; and

(3) the Independent Electoral and Boundaries Commission sets up and

operationalizes structures and systems for comrption prevention which

should include-
(a) establishment of a corruption prevention committee;

ft) identification and training of integrity assurance officers;
(c) conducting a Comrption Risk Assessment which should be

submitted to the Ethics and Anti-com-rption Commission; and

(d) taining comrption prevention cornmittee members and undertaking

sensitization of the comrnissioners and staff.

4.6. VACATI ON F'ROM OFFI F'OR COMMIS ONERS

i85. The Kenya Law Reform Commisston observed that there was need to arnend the

Independent Electoral and Boundaries Comrnission Act to specifically provide for

the resignation of Commissioners and staff as one of the modes of vacation from

office. The Committee further observed that the Independent Electoral and

Boundaries Commission Act does not provide for vacancy in the Commission and

how such vacancies should be filled. This appears to have been an omission during

the enactment of the law.

186. Comparatively, the laws providing for the membership and appointment of other

Chapter 15 constitutional commissions, provide for vacancy in the Commissions.

5e African Election Best Practice5, 66ana http://www.ku.ac.ke/actiUwp-content/uploadsD0l5/O7|AFRICAN-

ELECTION-BEST-PRACTICES-GHANA.pdf
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Section 15 of the Kenya National Commission on Human Rights Ac! for instance,
provides as follows-

Yacanqt of ffice of chairperson and members
(l)fhe ffice of the cluirperson or a member of the Commission shall
become vacant if the holder-

(a) dies;
(b) by nottce inwriting addressed to the President resigrufrom ffice;
(c) is removed from ffice under arry of the circumstances specified in

Article 251 ond Chapter Six of the Constitution.
(2)The President shall notifi every resignation, vacanq) or termination in
the Gazette within seven days.

187. The same provision is replicated in section 10 of the National Land Cornmission
Act, section 9 of the Public Service Commission Ac! section 9 of the Salaries and
Remuneration Commission Act, Section 10 of the Teachers Service Commission
Act and section 20 of the National Police Service Commission Act.
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4.7. SECRETARTAT TO THE COMMISSION
4.7.L. Secretary to the Commission

188. Artic\e 250(12) of the Constitution provides for the secretary to commissions and

specifically provides that the secretary is to be appointed by the commission and is

the chief executive officer of the commission.

189. Section 10 of the Independent Electoral and Boundaries Commission Act provides

for competitive recruifinent of the Secretary to the Commission and outlines the

qualifications as follows-
(2) A person shall be qualifiedfor appointment as the seuetary if the persort-

(") is a cttizen of Kerrya;
(b) possesses a degree from a recognised untversity;

k) has had at leastfive years' proven experience at management level;

(d) has proven relevant experience in either-
(r) electoral matters;
(i) management;
(iii) finance;
(iu) governance;
(v) public administration;
(v, law; or
(ri) political science; and

k) meets the requirements of Chapter Six of the Constitution.

190. The Act firther provides that the secretary shall hold office for a term of five yeilrs

but shall be eligible for re-appointment for one firrther term of five years. Where the

Commission does not intend to reappoint the secretary, the Commission is required

to notiff the secretary and cause the vacancy to be advertised at least three months

before the exprry of the incumbent's term.

191. The Act also states that the secretary, in the performance of the functions and duties

of office, is responsible, answerable and reports to the Commission. The functions

of the Secretary are outlined as follows-
The secretary shall be-

(a) the chief executive fficer of the Commission;
(b) head of the secretariat;
(c) the accounting fficer of the Commission;
(d) custodiart of all commission's records;
(e) responsible for-

(i) executing decistons of the Commission;
(ii) assignment of duttes and supervision of all employees of the

Commission;facilitating, co-ordinattng and ensuring execution of
Commission's mandate;

(iv) enswing staff compliance with public ethics and values; and
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(v) the performance of such other duties as may be assigned by the law
and Commission.

192. T\e grounds for the removal of the Secretary are stated as inability to perfonn
functions of the office arising out of physical or mental incapacity, gross
misconduct bankruptcy, or incompetence. The secretary is required to be accorded
fair administrative action prior to removal.

4.7.2. Staff of the Commission
193. Article 252(1)(c) of the Constitution empowers the Commission to recruit its own

staff. In this regard, section 11 of the lndependent Electoral and Boundaries
Commission Act provides that the Secretariat is to be headed by the secretary and
further provides that the secretariat is to comprise of "such professional, technical
and administrative fficers and support stafi, ds may be appointed by the
Commtssion in the disclnrge of its ftmctions" arLd "such public fficers as may be
seconded to the Commission upon its request. "

194. Section 12 of the Act also empowers the Commission to establish units
directorates, field ffices, divisions or committees and appoint thereto such
employees as it may determine.

195. In South Afric4 the Electoral Cornmission is empowered to acquire the necessary
staff, whether by employment, secondment, appointrnent on contract or otherwise.
The Electoral Commission also appoints a chief electoral officer to head of the
administration of the Commission and the accounting officer of the Commission.
The chief electoral officer, in consultation with the Commission, appoints such
officers and employees of the Commission as he or she may consider necessary to
enable the Commission to exercise its powers and to perforrn its duties and
functions effectively.6oln Ghana, the Commission is empowered to appoint such
officers and other employees as it may require for the effective implementation of
its functions. The appointrnent of officers and other employees of the Comrnission
is done by the Cornmission acting in consultation with the Public Services
Commission.6l

196. In Canada" the staffof the Chief Electoral Officer (the only electoral commissioner)
consists of an offi.cer known as the Assistant Chief Electoral Officer, appointed by
the Govemor in Council, and any other officers, clerks and employees that may be
required, who are appointed in accordance with the Public Service Employment
Act.62 The Office through which the Chief Electorai OfEcer carries out his mandate
normally comprises a group of 500 employees working in the National Capital

60 Section 8 of the Electoral Commission Act of Ghan4 1993
5r Section 12 of the South Africa Election Commission Ac! No. 51 of 1996
62 Section 19(1) of the Canada Elections Act
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Region. The law further allows the Chief Electoral Officer to engage, on a

temporary basis, the services of persons having technical or specialized knowledge
of any matter relating to the Chief Electoral Officer's work to advise and assist him
or her in the exercise or performance of his or her powers, duties and functions.
Pursuant to this provision, during a general election or referendum, more than

235,000 positions are filled by election workers across the country.63

197. On the issue of the Secretariat to the Commission, various proposals were made by
stakeholders and members of the public. These include-

(a) The Commission should maintain a skeleton team of stafl and the bulk of
the secretariat's role should be sub-contracted to independent entities that

can hire, train and contract staff and hold them. to account on the

professional management of elections. 64 On this issue, the National
Treasury observed that the Comrnission has a "bloated staff establtshment

notwithstanding that elections are held after every 5 year" and that the

Commission does not need too many officers to handle boundaries related
matters since boundaries review every eight to twelve years. The Treasury
therefore recommended a staff rationalization by the Salaries and

Remuneration Commission.
(b) The Secretariat should consist of a professional center with a'lean regional

structure all characterued by personal integrity beyond reproach, non-
partisanship and with knowledge, skill and experience aligned to the

specific goa1.65

(c) There is a need to address what it termed as the "perenntal turf wars

behtteen the commissioners and the secretariat".66kL.this regard, the

Commission should be restricted to provision of policy direction while the

Secretariat should be involved in irnplementation of policy and the day-to-

day running of the Commission.5T To underscore this point, the Office of
the Auditor-General suggested that this lack of clarity was perhaps the

reason that the Commissioners had been actively involved in procurement

issues.

(d) That recruitment must be advertised and competitively filled through

professional firms and not the secretariat.68

(e) Review of the administrative procedures with a view to reduce discretion in
key operational areas.

(f) The secretariat should serye a term ttrat enables them to manage at least to

electoral cycles and no more than three electoral cycles.6e

63 Official website of Elections Canada
5a Mkenya Daima
65 Mkenya Daima
66 Transparency International
67 OfEce of the Atditor -General, Transparency lnternational,
68 Mkenya Daima
6e Mkenya Paima
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(g) That the Secretariat to the Commission be placed under performance
contracting.To

(h) An evaluation should be undertaken on Independent Electoral and
Boundaries Commission, with input from the commissioners and staff of
the Independent Electoral and Boundaries Commission, by an appropriate
expert to determine the appropriate/optimum staff levels through a detailed
job analysis of the functions of the electoral body. Tl

198. The Committee observed that the Kriegler Commission had also made
recommendation on relations between the Secretariat and the Commission. The
Kriegler Commission recommended that "greater, if not all, implementation
resporuibility should be delegated to the Secretariat while greater, if not exclusive,
p o I i cy -maktng r e sp ons ib ility s ho ul d r ematn w ith the C o mmi s s io n. "

199. The Kriegler Commission firrther recoflrmended that-
(a) to ensure accountability, IREC recoillmends the establishment of clear lines

of individual responsibility for service delivery among both commissioners
and staffintroducing performance management across the board;

(b) staff of the Commission should be on three to five year contracts,
renewable on the basis of performance;72

(c) the staff should have clear job descriptions and the space to perfoim their
roles on the basis of the responsibilities set out therein;

(d) annual performance appraisals and performance-improvement measures for
staff; and

(e) the Commission Secretary, among other qualifications, be an experienced
election manager, competitively recruited from the open job market and
have the status of Permanent Secretary.

200. The Independent Electoral and Boundaries Commission informed the Committee
that there were ongoing reforms as follows-

As part of strengthening the institutional capacity of the IEBC, the Commission ts

making stgnificant progress. It has a staff establishment of about 900 with 863 in
post. 75ok of IEBC staff are based in various parts of the country. As part of the
Commission's new strategic direction, a restructurtng programme will be effected
gradually. So far, with the xqport of development partners, a consultant has been

hired to look at options that the Commission may consider in establishing an
efficient and effecttve secretariat for IEBC. In other words, we are building a
strong institution for the long-term.

70 Ethics and Anti-Comrption Commission
71 Ethics and Anti-Comrption Commission
z This view was supported by Mkenya Daima which recommended that the Secretariat serves a term that enables

them to manage at least 2 electoral cycles, and no more than 3 electoral cycles
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201. Some stakeholders such as ttre Lnternational Commission of Jurists affirmed the
current framework outlined under the Independent Electoral and Boundaries
Commission Act.

202. The Committee observed that the prevailing view was that there was a need for a

clear delineation between the functions of the Commission and those of the
Secretariat. The general, view was that the Commission should provide policy
direction and oversight while the secretariat should implement the Commission's
policy and be fully empowered to manage and administer elections.

203. On the Organizational Structure of the Commission, the Office of the Auditor-
General proposed the following distinct units-

(a) Operations - the units under operations should be charged with the siqguiar
mandate to deliver an election in a credible, controlled and believable by
Kenyans.

(b) Finance - to address strong controls to avoid weaknesses observed in
previous audit such as poor record keeping, lack of reconciliations. In
addition , the annual budget of the IEBC should take cognizaflce of other
sources of firnding that should be finned up weli in advance of the budget
cycle and should be approved by Parliament

(c) Procurement - this shouid be professionalized and adequately staffed in a

manner that proper procurement planning and execution can be assured.
(d) Human Resources / Administrative
(e) Other outreach/communication units

4.8. RECOMMENDATIONS OF TIM, COMMITTEE
204. The Committee recorrmends as follows -

(1) That the nurnber of Commissioners of the Independent Electoral and

Boundaries Commission be seven and that the Comrnissioners serve on a fuIl-
time basis;

(2) That for the appointment of the first Commissioners afler the tabling of this
report, a Selection Panel be established and appointed by the President,
consisting of-

(") four. persons, being two men and two wotnen, nominated by the

Parliamentary Service Commission;

O) one person nominated by the Kenya Conference of Catholic Bishops
(KCCB);

(c) one person nominated by the National Council of Churches of Kenya

Q.{CCK);
(d) one person nominated by the Evangelical Alliance of Kenya; and
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(e) one persoa nqminated by the Supreme Council of Kenya Muslims
(SUPKEM), the National Muslim Leaders Forum (NAMLEF) and the
Kenya Council of Imams and Preachers of Kenya; and

(0 one person nominated by the Hindu Council of Kenya;
(3) That the Parliamentary Service Commission provides secretariat services to the

Selection Panel;
(4) That after the Augusf 2017 General Elections, the law be amended to provide

for a different composition for future selection panels;
(5) That on the roles of the Commission vis-d-vis the Secretariat-

(a) The Commissioners shall perform their functions in accordance with
the Constitution and, in particular, shall be responsible for stategy,
policy direction and oversigfot;

(b) The Secretariat implements policies designed by the Commissioners
and perfonns day-to-day administrative fi.rnctions of the
Commission;

(6) That in light of the fast-approaching date of the next General Elections, the
processes relating to the appointrnent of the new Commissioners be undertaken
with expedition and be concluded by 30h September,2016;

(7) That for the future, the processes of recruitment of new Commissioners be

corlmenced at least six months before the exprry of their terrn; and
(8) That the lndependent Electoral and Boundaries Commission Act be amended

to include provisions on vacation from office by thE Commissioners other than
by way of removal from office in line with similar legislation.
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CIIAPTER FITE
C AREA

205. The Committee sought views frorn the public on recornmendations on legal, policy
and instifutional reforms to improve the electoral system and processes so as to
ensure the August, 2017 elections are free and fair and are administered in an
impartial, efficient, simple, accurate, verifiable, secure, accountable and fuansparent
manner. The submissions were to address the following issues-

(a) Voter registration;
(b) Voter education;
(c) Nomination and regiskation of candidates;
(d) Carnpaign management;
(e) Publicrty and media;
(f) Use of Infonnation Communication Technology in elections;
(g) Voting process;
(h) Transmission and declaration of eiection results;
(i) Allocation of special seats;

fi) Election observation, monitoring and evaluation; and
(k) Dispute resolution (including nomination and petitions).

s.OVOTER REGISTRATION
206. Voter registation is one of the first steps towards achieving universal suffrage as

enshrined in Article 81(d) of the Constitution. Accordingly, a credible voter register
is an essential ingredient in the conduct of elections that are free, fair, transparent
and accountable. The voter register must meet high-level standards of accuracy,
completeness, comprehensiveness, accuracy and reliability. A credible voter
register enhances voter confidence and trust in the electoral system and the
processes that follow. Where voter registration is not managed well, this has the
potential of tainting the electoral processes that follow, potentially leading to
electoral disputes and chaos.

207.It has been observed that voter registration remains the most expensive part of
conducting elections. Voter registers rnay be manually or electronically generated.
The choice of the voter registation system to be used is usually dependent on a
nurnber of factors, including "political demands, legal provisions, the capacity of
the institutions responsible for the establishment of the voters' role, financial
resources, the level of information technologt available tn the comtry and
erwironmental constraints".T3 In the Kenyan context, the voter register created
before the 2013 General Elections was electonically generated using the Biometric

R Voter Registration in Africa: A comparative analysis
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Voter Regiskation (BVR) kits. Although this was the first time in Kenya that

technology was deployed in voter registation, in other jurisdictions, including
South Africa and the Philippines, electronic voter registration is the nonn.

5.L.1. Current Legal Framework
208. The process of voter registration and the resulting voter register should conform to

the national, regional and international legal regime and established standards.

Notable provisions on the subject of the right to vote in intemational instruments

include-
(i)

(ii)

(iii)

(iv)

74 The UN declaration on Human Rights Article 2i(3) 1948.
75The United Nations General Assembly. 1966. "International Covenant on Civil and Political fughts." Treaty Series

999 (December): 171.
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The United Nations Declaration on Human Rights: Article 2l(3) states that
"the will of the people shall be the basis of the authoruty of government;

this will shall be expressed tn periodic and genuine electioru which shall be

by untversal and equal suffrage and shall be held by secret vote or by

e quiv alent fr e e voting pr o c e dur e s. "7 4

The Intemational Convention on Political and CMI Rights: Article 25

states that "every citizen shall have the right and the apportunity, without
arry of the distincttorx menttoned tn Article 2 and without unreasonable

restrictions:
(a) to take part in the conduct of public affairs, directly or through

freely cho s en r epr e s entativ es ; and
(b) to yote and to be elected at genuine periodic elections which

shall be by universal and equal suffrage and shall be held by
,secret ballot, guaranteeing the free expresston of the will of the

electors. "75

The International Convention on Elimination of all Forrrs of Racia1

Discrimination: Article 5 guarantees the right of everyone, without
distinction aS to race, color, or national or ethnic origin, to equality before

the law in the enjoyment of political rights, in particular the right to
participate in elections - to vote and to stand for election - on the basis of
universal and equal suffrage.
The Convention on the Rights of Persons with Disability: Article 29 states

that "Parties shall guarantee to persoru with disabilities political rights
and the opportunity to enjoy them on an equal basis with others, and shall
undertake to ensure that persons with disabilities can ffictively and fully
participate in polttical and public ltfe on an equal basis with others,

directly or through freely chosen representatives includtng the right and
opportunity.for persons with dtsabilities to vote and be elected, inter alia
by, ensuring that voting procedtres, factlities and materials 6re

appropriate, accessible and easy to understand and use, protecting the

right of persons with disabtlities to vote by secret ballot in elections and



public referendums without tntimidation, and to stand for elections to
-fficttvely 

hotd ffice and pedbrm all public functioru at all levels of
government, facilitating the use of assisttve and new technologies where

appropriate. "T6

20g.At the regional level, the African Charter on Human and Peoples'Rights, the

African Union Declaration on Principles Governing Democratic Elections in Africa
and the African Charter on Democracy, Elections and Govenrance are important

also to note. Notable provisions on the subject of right to vote in these regional

instruments include-
(1) The African Charter on Human and Peoples' Rights 77: Article 13(1) provides

that every citizen shall have the right to participate freely in the. goverlrment of
his country, either directly or through freely chosen representatives in
accordance with the provisions of the law; and

(2) The African Union Declaration on Principles Governing Democratic Elections

in Africa: Article 4(2) states that State parties shail recognize popular

participation through universal suffrage as the inalienable right of the people.

210. The Constitution and the Elections Act make voter registration both a right and a

pre-requisite to voting in elections or referenda. Article 38 of the Constitution, in
providing for political rights, provides that "every adult citizen has the right,

without unreasonable restrictions...to be regi;tered as a voter." This right is
restated in section 3(1) of the Elections Act.

211. To exercise this right, however, a citizen r-equires to be registered as a voter. In this

regard, Article 83 of the Constitution provides that a person qualifies for
registration as a voter if the person is an adult, is not declared to be of unsound

mind and has not been convicted of an election offence during the preceding five
years. Sirnilarly, section 3(2) of the Elections Actprovides that a citizen is entitled

to vote if the citizen is registered in the Principal Register of Voters.

2i2. Pursuantto Article 88(a)(a) and (b) of the Constitution, the Independent Eiectoral

and Boundaries Commission is the body responsible for the continuous registration

of citizens as voters, and for regular revision of the voters ro11. Specifically, section

aQ) of the Elections Act requires the Commission to compile and maintain a

Principal Register of Voters which is to comprise-'
(a) a poll register in respect of every polling stations;

(b) a ward register in respect of every ward;
(c) a constituency register in respect of every constituency;

(d) a county register in respect of every county; and

76 http://www.un.org/disabilities/documents/convention/convoptprot-e.pdf
77 www.achpr.org/inskumentVachpr/
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(e) a register of voters residirg outside Kenya.

213.T\e detailed administrative and regulatory framework for voter registation is set
out in the Elections (General) Regulations, 2012, the Elections (Registation of
Voters) Regulations,2072 and the Elections (Voter Education) Regulatiots,2012.

5.1.2. Comparative Analvsis
214. T\e most important parameters relating to voter regiskation in any country are-

(a) the number of registered voters vis-i-vis the population of the counky;
(b) the method of updating the voters register;
(c) the registation points;
(d) the requirement, if any, for the use of national identification cards for voter

registration and voting;
(e) the method of collection of data of the voters registered; and
(D the connection between voter registration and the national identification

registration process.

215. The Electoral Institute for Sustainability of Democracy in Africa in a publication
titled 'Voter Registration in Africa: A Comparative Analysis"T8 compared voter
registation systems in eight African countries across these parameters. The results
of the Institute's study specifically with regard to Ghana, Rwanda and South Africa
are presented below together with the prevailing position in Kenya, lndia and the
Philippines.

78 btps://www.eisaorg.zalpdflvrafrica.pdf
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5.1.3. Submissions Received by the Committee
216. A number of submissions were received on issues to do with voter registration

throughout the inquiry period as follows-

(a) Integration of the Civil Regtstration and the Voter Registration Systems
2I7. The overwhelming majority of the stakeholders and the members of the public

submiued that the voter registration system should be integrated or interlinked with
the civil registration system. This was the position taken by the Evangelical
Alliance of Kenya, Mkenya Daima, Transparency International, International
Cornmission of Jurists - Kenyq ttre Eiectoral Institute for Sustainable Democracy in
Africa, Article 19, the Amani National Congress, the Council of Govemors, the
Ethics and Anti-Comrption Commission, the Institute for Certified Public
Accountants of Kenya, the Political Parties Liaison Committee, the Kenya Young
Voters Alliance and Mr. Joseph Nduhiu.

218. The National Registration Bureau specifically recofirmended that for the future, the
govemment should introduce a multi-purpose, chip-based, electronic identity card
which will support e-Governrnent and e-cornmerce functions, and which the
Independent Electoral and Boundaries Cornmission should use for registration of
voters and e-voting. The Cabinet Secretary National Treasury submitted that there
was scope for greater efficiency, particularly if the data from the National Bureau of
Registation was used in voter registration.

219. Similarly, in their oral submissions to the Committee, the Coalition for Refortns
and Democracy observed that voter registration and registration for IDs are

conducted separately at the cost of tax payers. The Coalition proposed for
coordination between the Nation Registration Bureau and the Independent Electoral
and Boundries Commission so that the Commission would use the registration data
of the Bureau and only proceed to allocate voting areas.

220.On this matter the Independent Electoral and Boundaries Commission submitted
that it would not be prudent to give the role of voter registration to the National
Registration Bureau as the Bureau was part of the Executive which was a player in
the electoral process. The Commission submitted that if this route was to be pursued
it would be necessary to first integrate the various laws on registration of persons so

as to have a body independent of the Executive to handle registration. Short of this,
the Commission submiued that the best route would lsmain that of the Independent
Electoral and Boundaries Commission.

(b) Acquisttion of National ldentity Cards (IDs)
221. Stakeholders such as the Evangeiical Alliance of Keny4 Youth Agenda and the

Institute of Certified Public Accountants of Kenya were concerned that not all
Kenyans of eighteen years and above who were eligible to be issued ID cards are
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adequately facilitated to acquire the cards. ln particulat, the Council of Governors

submitted that the acquisition of the document should be devolved to the counties.

Others such as the Evangelical Association of Kenya and the Kenya National

Commission for Hrunan nigntr proposed that ID cards should be giveu to all

students leaving form four. Ivtr.rryu paima called upon the National Registration

Bureau to improve coverage of ID issuance and collection.

(c) Continuous Regtstration of Voters

222.' T\e National Registratio, B*"r,, submifted that of the eligibte voters, 9.2 million

Kenyans were yit to be registered as voters. Following this submission by the

Bureau a number of stakeholders also urged for registration of voters throughout the

electoral cycle. The Society for International Development, the International

Commission of Jurists - Kenya, the Council of Governors, the Amani National

Congress, the Kenya Young Voters Alliance, the Elections Observation Group and

Mr.loseph Nduhiu submitted that the Independent Electoral and Boundaries

Commission should continuously register voters in accordance with Articles 38 and

8i of the Constitution. ln particular the National Gender and Equality Commission,

and the Kenya National Commission for Human Rights averred that the

Independent Eiectoral and Boundaries Commission must comply with the timelines

prorrid"d for in section 6 of the Elections Act for the compilation of the voter

iegister, inspection by the public and gazettetnent of the final register before

eiections. They submiited that compliance with timelines will reduce incidences of
tarnpering with the register.

(d) Fresh Register of Voters
223.'The Coaliiion foiReforms and Democracy raised concerns about the integrity of

the existing Principal Register of Voters stating, in oral submissions, that the

Independent plectoial and Boundaries Commission had been unable to compile an

accurate register for the 2013 General Elections. They also questioned the fairness

and distribution of the Biometric Voter Registration kits.

224. Onthis matter, rhe Jubilee Coalition submitted that the existing Principal Register

of Voters should be maintained and continuously updated. They argued that due to

the short tirne remaining befor e the 2011 elections, the reach of any new registration

would be limited, and hence would disenfranchise many Kenyans. They also stated

that the potential cost of launching a new exercise would be enormous. On the

integrty of the Principal Register of Voters, the Independent Electoral and

Boundaries Cornmission submitted that it had asked a civil society organization to

conduct an independent third party audit on the Principat Register of Voters and

that the audit had indicated that the register was 99.8 percent accurate.
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(e) Mandatory Registrotion of all Eligible Voters
225. Some stakeholders were of the opinion that voting should be made mandatory for

all eligible citizens. They argued that all citizens should participate in the political
processes of the country in order to ensure that the government elected would
reflect the diversrty of the people of Kenya and to address voter apathy. The
Central Organization of Trade Unions and the Institute of Certified Public
Accountants of Kenya shared this opinion.

(fl Diaspora Voters
226. The Kenya Diaspora Alliance submitted that the registration of voters pursuant to

Article 38 of the Constitution would not be complete without including Kenyan
citizens in the diaspora. This position was firrther supported by the International
Commission of Jurists, the Electoral Institute for Sustainable Democracy in Africa
and the Elections Observation Group. The Electoral Institute for Sustainable
democracy in Africa particularly recommended a corrprehensive framework for the
implementation of voter registration for diaspora.

221. The Kenya Diaspora Alliance further appealed that the Independent Electoral and
Boundaries Commission avails resources and the infrastructure necessary to register
eligible citizens in the diaspora for the next election. They averred that although the
diaspora constituency includes at least ten percent of the population of Keny4 it had
been disenfranchised from the everyday life of the Kenyan gsmmunity despite
mrmerous efforts to be mainstreamed. . The Multi-Sectoral Forum recommended
that the Elections Act be amended to provide for a mechanism and framework
within which registration of citizens in the diaspora would be undertaken.

(g) Right of Prisoners to Yote
228. T\e Kenya National Commission for Human Rights and the Elections Observation

Group argued for the rights of prisoners to be registered as voters. They supported
their position by referring to Nairobi High Court Petition No. 574 of 20L2 where the
court held that subject to Article 83(1) of the Constitution, prisoners are entitled to
be registered as voters and have a right to vote under Article 38(3)(a) and (b) of the
Constitution.Te

(h) Verification and Scrutiny of the Register
2Z9.Trarsparency International, the Office of the Registrar of Political Parties, the

Ethics and Anti-Comrption Commission and the Kenya Law Reform Cornmission
urged for the verification and scrutiny of the voter register before use in the 2017
General Elections. The Council of Governors proposed that the Election Act be
amended so as to introduce a requirement that the Independent Electoral and
Boundaries Comraission publishes, on quarterly basis, new entries into the register.

7e Kituo cha Sheria V Independent Electoral And Bormdaries Commission & Another [2013] eKLR
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230. The Multi-Sectoral Forum also called for the auditing, updating and verification of
the voters register while the Elections Observation Group submitted that the
Independent Electoral and Boundaries Commission should develop a repository of
the voters' signatures or thumb prints to ensure that Commission avoids the pitfalls
witnessed during the processing of the Coalition for Reforms and Democracy's
referendum initiative.

(i) Waiting Cards
231. Tbe Jubilee Coalition and the Young Kenya Pakiots expressed the view that section

3(a) of the Elections Act should be amended to disallow the use of waiting cards as

a document to be used for registration. It was submitted that the use of a waiting
card creates a window of opporhrnity for fraudulent entries into the register hence
compromising the integnf of not only the voters ro11, but also the elections
generally. Further, that the waiting card has no serial mrmber or the bearer's photo
and is just proof of application for an identity card, which application may later be

rejected. The Council of Govemors held a contrary view to the effect that a

database of those holding waiting cards should be developed and the holders
allowed to vote.

5.L.4. Recommendations of the Committee
232.The Committee recommends as follows -

(1) That for pulposes of the 2017 General Elections-
(a) The Independent Electoral and Boundaries Commission engages a

professional reputable firm to conduct an audit of the Register of Voters
for the purpose of veriffing the accuracy of the Register, updating the

Register and recommending mechanisms to enhance the accuracy of the

Register;
(b) The audit in (a) above be completed not later than 30e Novernb er,2016.
(c) The Commission submits the Audit Report to Parliament within

fourteen days of receipt of the Report; and
(d) The Commission implements the recommendations of the audit and

thereafter reports to the National Assembly and the Senate on such

implementation within thilty days of receipt of the Audit Report.

(2) That the Eiections Act be amended to enable the Commission to conduct an

audit of the Register of Voters for the purpose of verifring the accuracy of the

Register, updating the Register and recommending mechanisms to enhance the
accuracy of the Register.

(3) That for purposes of the conduct of the audit and in the future for the

maintenance of the Register of Voters, the National Registation Bureau, the

Kenya Citizens and Foreign Nationals Management Service and all other
relevant agencies and institutions that hold information on Kenyan citizens
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should avail the information to the lndependent Electoral and Boundaries
Commission electonically for cross-referencing and information sharing.

(4) That the Elections Act be amended to increase the period for verification of the
Register of Voters and scrutiny and closing of the register before elections
from the current sixty (60) days to ninety (90) days;

(5) That verification of the Register of Voters be only by means of biometic voter
data and that this be done at the polling stations;

(6) That the Independent Electoral and Boundaries Commission makes provision
for onlirre inspection of the Register of Voters by individual voters through a

public portal;
(7) That the Independent Electoral and Boundaries Commission ensures that the

registration of prisoners as voters for presidential elections is implemented and
that a progress report on this matter be included in the Commission's Annual
Report to the President and Parliament submitted under Article 254 of tbe
Constitution;

(8) That the Independent Electoral and Boundaries Commission ensures that
mechanisms and targets for the progressive realuation of registration of
Kenyans abroad as voters are put in place and that a progress report on this
rnatter be included in the Commission's Annual Report to the President and
Parliament submitted under Article 254 of the Constitution;

(9) That the Elections Act be amended by deleting section 5(3A) and (3B) to
disallow the use of an acknowledgment of registration certificate for National
Identity Card (waiting card) in elections;

(10) That the National Registration Bureau facilitates the expeditious issuance of
Identity Cards and, in particular, that-

(a) in the case of a fresh application for an identity card, the application be

processed within a period of thirry (30) days; and
(b) in the case of an application for replacement of an identity card, the

application be processed within a period of fourteen (1a) days;
(11) That the National Registo'ation Bureau develops simple guidelines for vetting

of applicants for issuance of Identification Cards.

5.2. VOTER EDUCATION
233. Voter education is generally used to describe the dissemination of information,

material and programs designed to inform voters about the specifics and mechanics
of the voting process. Voter education involves providing information on who is
eligible to vote, where and how to register, how electors can check the voter lists to
ensure they have been duly included, where, when and how to vote, who the
candidates are and how to file complaints on the voting processes.

234.The goal of voter education is to make information available and accessible to all
constituents. It should seek to achieve universal coverage of the eiectorate. It should
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also take into account factors such as high rates of illiteracy or the use of different
languages in a country, even if there is only one official langpage. Voter education
is generally conducted for a period of tlree months before a general election, which
many stakeholders believe to be inadequate to achieve the extensive coverage
required for voter education. A strategy that responds to the needs of the different
divides of the clt:zewy is required to achieve holistic voter education programming
in the country.

235.In discharging its mandate of voter education, the Independent Electoral and

Boundaries Commission partrers with other stakeholders to deliver voter education
prograrnmes. In the run-up to the 2013 General Elections, the Commission faced
challenges in launching effective voter education initiatives. The Commonwealth
Observer Group in its final report noted that "the IEBC's voter education cannpaign,
y,thtch is critical given the neyt system and complexity of the voting process, was

initiated relattvely late in the process."8o

236.The Institute for Education in Democracy, in its Report on the Audit of the Legal,
Institutional and Administrative Frameworks that governed the 2013 General
Elections, noted that the Independent Electoral and Boundaries Commission had
faced a number of challenges due to delays in internal decision-making as well as

delays and probierns related to the voter registration process, late amendments of
laws by the outgoing Parliament and late passage of laws in some instances. The
report states". -. these time pressures may.have contributed to the IEBC's relattvely
late launching of its yoter education campaign. Ctvic and voter education presented
extreme challenges in the lead-up to the 201i electtoru. With a new Constitution,
the tmplementation of major changes in governance structures due to devolutton
and multiple changes to the electoral system, Kenyans needed to understand their
rights to better exercise them."8l It further recommended that voter education be

conducted for a sufficient period that would ensure its effectiveness.

231.h its Post-Evaluation Report on the 2013 Genera-l Electiotr82, the Independent
Electoral and Boundaries Commission stated that "the policy to deploy two voter
educators per ward needed review as the number of educators was inadequate to
effectively provide yoter education in an entire constituency. Further, the

contractual arrangements with other stakeholders for the provision of voter
education in line with the provisions of section 26 of the IEBC Act 2011 were not
effictive."

E0 http://thecommonwealth.org/media/news/kenya-eeneral-elections-2013-final-report p34
8r http://www.iebc.or.ke/index.php2015-01-15-11-10-24/research-publications/item/an-audit-of-thelesal-
institutional-and-administative-frameworls-that-eoverned-the-4th-march-2013-eeneral-elections page 20 accessed

on I August20i6
t2 http://www.iebc.or.ke/index.php20l5-01-15-1 I-10-24lresearch-publications/item/post-election-evaluation-report-
on-the-march-4th-2013-seneral-election-ostober-2014 page 40, accessed on 31,July 2016
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238. The Carter Centre, while acknowledging the role of the Independent Electoral and
Boundaries Commission in voter education, recommended in its Final Reports3 on
the 2013 General Elections, earlier engagement with partners and preparation of
materials as well Ers sound financial support for parhrers to enhance the voter
education effon. They further recommended that greater effort should be made to
ensure that voter education materials are comprehensible for illiterate persons.

5.2."1,. Current Legal Framework
239. Pursuant to Article 88(+)(g) of the Constitution read together with section 4(g) of

the Independent Electoral.and Boundaries Corunission Act, the Commission is the
body responsible for conducting voter education. Further, section 40 of the
Elections Act provides that the Commission shall, in performing its duties under
Articie S8(aXg) of the Constitution, establish mechanisms for the provision of
continuous voter education and cause tobe prepared a voter education curriculum.

240.Detai1ed regulatory and guiding principles for voter education are clearly set out in
the Election (Voter Registration) and Election (Voter Education) Regulatiory 2012,
the Voter Education Curriculum, the Voter Education Manual and the Independent
Electoral and Boundaries Commission Website.

5.2.2. Comoara Analvsis
247. Maay electoral management bodies in various jurisdictions have the responsibility

of providing public information and holding voter education campaigns in order to
enhance the knowledge of voters of the electoral processes and systems and
encourage their participation in elections.

242- In South Africao for example, voter education is, by legislation, a firnction of the
Independent Electoral Commission. The Commission has historically undertaken
this role primarily through contracted non-governmental organizations that develop
and deliver voter education prograrnmes during pre-election periods. The
Commission has sought to focus more on youth involvement in elections by
specifically targeting institutions of higher learning in a bid to encourage more
young people to vote. The Commission implements voter education initiatives for a
period of about sixteen months prior to an election with the aim of reaching every
part of the country. Elections obseryers have commended the Commission for
reaching out to the majorrty of the citizens through the voter education initiatives
implemented throughout the country.

243.Ia, lndia voter education is implicit in the overall mandate of the Electoral
Commission of India. The constitutional mandate of the Commission extends to

83 83 https://www.cartercenter.ore/resources/pdfs/news/beace publications/election-reports/kenva-final-101613'pdf

page 8 accessed on 31 July 2016
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supervision, direction and contol of elections. It contains the in-built high

reiponsibility to all eligible voters to register as a voter and voluntarily vote during

elections. The Commission has innovatively interwoven voter education with Indian

festivals and fairs to reach as many eligible voters as possible. It has also

incorporated the use of Campus Ambassadors in institutions of higher leaming who

facilitate inclusion of voter education in the various co-curricular activities,

organizing workshops, talks and debate to enhance the same ,mong the new voter

coLort. Social media such as twitter, Facebook and YouTube are key means used

by the Commission to conductvoter education to widen its reach.

244.hthe Philippines, while voter education is an inherent and legislated function of
the electo.^l -*ugement body, it is done in partrrership with non-governmental

organizations. In the recent past, even the police launched a voter education

initiative to extend the reach of the voter education initiatives to the diverse

members of the society.

s.2.3. mlsslons the Com
245. A number of submissions were received on the matler of voter education as

follows-

(a) Adequate Budgetary Allocation
246. AJlocation of adequate resources to conduct effective and timely voter education

throughout the electorai cycle was a concem raised by a number of stakeholders.

The Jubilee Coalition, the Central Organuation of Trade Unions, The Elections

.Observation Group and the Council of Governors recortmended that Parliament

should allocate adequate resources for voter education. The Coalition for Reforms

and Democracy *d th" Kenya National Commission on Human Rights'further

submi1ed that Government policy should support the provision of adequate

finances to enable the Commission to establish effective mechanisms for the

continuous provision of voter education so to ensure robust and timely voter

education. The Amani National Congress was also of the opinion that more

frnancial support should be given to local radio and television stations to provide

time to educate voters.

247. On the whole, stakeholders wele in agreement that adequate financial resources

would ensure the conduct of meaningful voter education initiatives throughout the

country before the elections.

(b) Integrate Voter Education into the Wider Civic Education Programme

248.T\ei was a general convergence of opinion amongst the stakeholders that voter

education initiatives should be anchored within the wider national civic education

programme. This was the position of the Multi-Sectoral Forum, the Amani National

borrg."r., the Ethics and Axti-Corruption Comrnission, the Political Parties Liaison
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Committee and Jubilee Coalition. In particular, the Multi-Sectoral Forum called for
the Deparhent of Justice, with other stakeholders to establish a national civic
education progamme that should work with the Commission to ensure that
Kenyans receive quality, timely and well-coordinated civic and voter education.
Mkenya Daima and the Council of Governors firrther recommended the
development of an integrated curriculum of voter education while the Amani
National Congress called for long-term investrnents in civic education.

(c) Engagement and Building of Partnershtps Other Stakeholders
249.Transparency International encouraged the Independent Electoral and Boundaries

Commission to partner with non-governmental organizations, corrmunity-based
organizations, faith-based organizations and institutions of higher leaming in
provision of voter education. This call for wider parkrership in voter education was
supported by the Ethics and Anti-Comrption Corrmission who also recommended
for the establishment of training parhrerships with the Ethics and Anti-Comrption
Cornmission and the National Cohesion and Integration Commission and other
stakeholders. Similarly, the Jubilee Coalition in their submission further
recornmended that the Independent Electoral and Boundaries Commission parhrers
with non-state actors to provide voter education while the Coalition for Reforms
and Democracy advised a more collaborative frarnework involving the participation
of civil society, the Independent Electoral and Boundaries Commission and political
parties that would develop the curriculum and ro11 out voter education processes
that should be free from Government influence.

250. The Coalition for Reforms and Democracy further submitted that due to the
continuous and time consuming nature of voter education initiatives, the
Independent Electoral and Boundaries Commission should consider outsourcing the
voter education firnction while retaining overall supervision. The Kenya National
Commission for Human Rights firrther submitted that there should be better
coordination between the Independent Electoral and Boundaries Commission and
civil society in the provision of structured and comprehensive voter education
including mapping of voter education providers and their coverage.

(d) Delivery of Yoter Education through Innovative Platforms and Social Medio
251. Transparency International recommended the use of social media for voter while

the Deaf Association of Kenya requested to be involved in the process. This, they
submitted, could be done by hiring sign language interpreters. The Kenya Diaspora
Alliance firther wged the Independent Electoral and Boundaies Commission to
conduct civic and voter education for the voters in the diaspora using the available
cost-effective communication technologies.
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(e) Medio Channel Owned by the Commission
252. The Jubilee Coalition and Article L9 recorrmended the establishment of a

television station owned by the Independent Electoral and Boundaries Commission

for purposes of transmitting and sharing information related to elections, ils work
and voter education.

(fl Timeliness for Voter Education
253. On the timelines relating to the voter education processes, submissions were

received to the effect that the ninety days period allocated for voter education is

inadequate. The Center for Peace and Democracy/ Human fughts Agenda, the

Kenya Young Voters Aliiance and the Elections Observation Group submitted that

voter education should be continuous throughout the electoral cycle and all over the

country as it forms part of the core mandate of the Independent Electoral and

Boundaries Commission.

5.2.4. Recommendations of the Committee
254.The Committee recommends that the Independent Electoral and Boundaries

Commission-
(1) Parhers with other agencies and non-state actors in the provision of voter

education; and
(2) Ensures the inclusion of Persons With Disabilities when carrying out voter

education.

5.3. TION AND ON OF
255. Nomination and registration of candidates is an integral element in the electoral

system and process. During the one-party state, there was liftle by way of
competitive elections. Following the repeal of section 2A of the Constitution in
I99t, which had hitherto prohibited the formation of other political parties, Kenya

became a multi-party State. In the 1992 General Elections that followed, parfy

nomination processes were conducted in a way that could be described today as

chaotic and undemocratic. These nominations displayed the highest forms of
interference by party leadership, where successful candidates were replaced by

those prefened by the party leader. Party hopping became the norm and created

confusion in the whole process. This discontentaent with the process and parfy

hopping by disgruntled candidat6s continued to manifest itself in the subsequent

General Elections.

256. The promulgation of the Constifution of Kenya in 2010 and a series of other legal

and administrative electoral refonns necessitated by the new constitutional

dispensation that followed were intended and expected to usher in greater

confidence for candidates and the public in the parfy nomination processes. In
particular, it was expected that the legal and administrative reforms would resolve
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the challenges that had been witnessed in political party primaries in previous
elections.

257.In the.scheme as set out in the Constitution, the Elections Act and the Political
Parties Act, political parties were expected to hold competitive party primaries as
part of the candidate nomination processes. Political parties were also obliged to
have in place internal dispute resolution mechanisms so that the final list of
candidates submitted to the electoral management body was acceptable to all
parties. These mechanisms were e4pected to infuse internal democracy in the
parties.

258. Despite the reforms in the law, the challenges previously witnessed in the
nomination procssses prior to 2013 elections continued unabated. The Carter
Centre in its Report on the 2013 General Electionssa stated that "the selection of
candidates by political parttes was publicly perceived as dtsorganized, marred wtth
technical dfficulties, and surrounded by persistent rumors of fraud and
manipulation of results."8s They further observed that "the major political parties
opted to have thetr nominations as close to the deadltne as possible in order to limit
last-minute party-hoppt g.tu And further that "moving the primaries closer to the
IEBC deadline for submission of candtdate lists only brought confusion to the
candidate nomination process...[andJ...ulttmately, the decision to hold party
nomtnations so close to the deadline resulted in the inabiltty to conduct. an all-
inclusive nomination process that allowedfor timely dispute resolution."sT . '

259. This state of affairs had implications on the dispute resolution process anticipated in
the law. The Carter Center reported that "immediately followtng the primaries, 206
complaints were filed with the IEBC dispute resolution committee challenging the
conduct and the results of the primaries. A total of 47 cases proceeded to the high
court, challenging the dectsion of the committee. In the meantime, the IEBC was
running out of time to prepare ballot boxes and other materials. While the high
court rejected some of the cases, it directed the IEBC tribunal to reconvene and
hear a number of complaints again. Some of the aggrteved candidatb.s were still
getttng orders requiring the IEBC to include them in the ballots two weelcs prior to
elections, afier the ballot papers had started to be printed.... The last-minute
primaries, combined with a lengthy judicial process, negatively impacted the
electoral calendar and put an unnecessary operatiornl pressure on the IEBC."

e https://www.cartercenter.org/resources/pdfs/news/peacepublicationVelection_reports/kenya-final-101613.pdf ,
accessed on 3l July2016
85Ibid.32
86Ibid.
r lbid. 33
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260. These concerns were reiterated in the Elections Observation Report of the European
Unions8 in which it was observed tbat "the 201i nominations for political party
primaries tookplace rather chaotically amid accusations of riggtng... Factors such
as lack of expertence, late preparation and mtsmanagement caused delays artd
subsequently provolced multiple disputes over the results... In some dreas, the party
primaries were marred by violent incidents The w6y the political party
nomination process was carried out led to party hopping and was also
discriminatory agairat women and margtnaltzed groups. "89

261.It its Post-Evaluation Report on the March 46 20L3 General Electioneo, the
Independent Electoral and Boundaries Commission also made observations on the
nornination process. The Commission found that the party primaries were poorly
organized, with widespread reports of fraud and rnadpulation of results, and it did
not appear that parties had adequate internal dispute mechanisms, or did not leave

themselves enough time to properly complete all necessary procedures before the

nomination deadline.

262. Dvrtng the 2013 General Elections there were reported cases of parry leaders
dishing out certificates to those who lost during the parfy primaries while solne
candidates secured direct nomination without participating in the primaries at all.
These undemocratic processes led to situations where the lists given to the IEBC by
the parties were not always correc! with some wrong names appearing in the ballot
papers. This meant that while the IEBC was printing the ballot papers, some

aspirants were in the courts contesting the nomination process. In cases where they
were successful it meant that the wrong names appeared on the ballot paper and

thus an election petition was likely after the polls. This whole exercise underrnined
the internal democracy the political parties were expected to infuse into the party
primaries. Women candidates were specifically adversely affected by the sharnbolic
parry primaries.

263.In its Report: Gender Audit of Kenya 2013 Election Processel, FIDA Kenya noted
the following key challenges that women faced in the parly primaries-

(a) violence against women candidates;
(b) use of unfair tactics by male opponents;
(c) marginalization and exclusion of women at parry level (e.g., irregular direct

nominations, names missing from ballot papers); and

Et http//www.eods.eu/library/eu-eom-kenya-2013-fural-report_en.pdf accessed on 31, July 2016 accessed on 31,

July,2016
Ee Ibid
e0 http://www.iebc.or.ke/index.php20l5-01-15-1 I -10-24lresearch-publications/item/post-election-evaluation-report-
on-the-march-4th-2013-seneral-election-october-2014 accessedon3l,July20l6
er http://www.fidakenya.org/dr7lsites/default/filesiElECTlONs%20GENDER7o20 AIJDIT/o202013-0.pdf
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(d) ineffective and often non-existent dispute resolution mechanisms at party
level.

264.Tlte report fur[her stated that"our political contest requires an enormaus outlay of
social capital, yet the processes of economic, cultural, and political capital
accumulation sttll favour men more than women, regardless of men's ethnic,
religious, or class divtsions. In addition, the first-past-the-post electoral system has
produced an overly adversarial and violence-prone political contest, which ofien
favours men who can hire and retain violent gangs and run nocturnal campaigns to
the detriment of w omen candtdate."92

265.h its Post-Election Evaluation of the conduct of the 2013 General Elections, the
Independent Electoral and Boundaries Commission, with reference to the avalanche
of disputes that emanated from the process, observed the need for the development
of guidelines and a policy govemed by law, to determine the structure and
manage[rent of parly nomination processes.e3

5.3.1. Current Legal Framework
266. Pursuant to Article 88 of the Constitution, the Independent Electoral and

Boundaries Commission is responsible for conducting or supervising referenda and
elections to any elective body or office established by the Constitution, and any
other elections prescribed by an Act of Parlia:nent. With regard to the process of
nomination of candidates for election, Article 88(4Xd) of the Constitution mandates
the Comrnission to regulate the process by which parties nominate candidates for
election. Article 88(a)(e) of the Constitution further vests in the Commission the
function of settling electoral disputes, including disputes relating to orcrisrng from
nominations, but excluding election petitions and disputes subsequent to declaration
of election results.

267 . Ttre mandate of the Commission under Article 88(4Xd) and (e) of the Constitution
is re-stated in section 4(d) and (e) of the Independent Electoral and Boundaries
Commission Act. Section  (k) of the Act further mandates the Commission to
monitor compliance with the legislation required by Article 82(1)@) of the
Constitution relating to nomination of candidates by parties.

268. The Elections Act in section 13 provides for nomination of candidates by political
parties. In particular, section 13(1) of the Act requires that "a political party shall
nominate its candidates for an election under [th"] Act at least forty-fwe days
before a general election under tth"l Act in accordance with its constitution and
nontinatton rules". Section l3(2) further provides that a political party shall not

e2 lbid.z
e3 Post-election Evaluafion Report on the March 46 2013 General Electious, Op.Cit.,4l
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change the candidate nominated after the nomination of that person has been

received by the Commission. Exceptions to this would only be in the event of
death, resignation or incapacity of the nominated candidate or of the violation of the

electoral code of conduct by the nominated candidate.

269. The Code of Conduct for Political Parties as set out in the First Schedule to the
Politicai Parties Act requires at paragraph 4 that political parties "respect and
uphold the dOmocratic process as they compete for political power so as to

implement their policies " and further at paragraph 6 that they "respect, uphold and
defend their respecttye polittcal party constitutions, polittcal party election rules,

political party nomination rules and arry other political party rules and regulattoru
developed and agreed upon in accordance vvith this code of conduct". Paragraph

19 of the Second Schedule further requires that political parties make provisions in
their constitutions or rules on their nornination rules and regulations with respect to

elections of the parry and rules governing the preparation of parly lists.

270. One primary function of any political party is to norninate and present a candidate

in elections. This right to elect and be elected is not only protected and guided by
the Constitution and our statutes, but is also provided for by both regional and

international instruments. The right to found a political party flows from the

internationally protected rights to freedorn of association and assembly and non-
discrimination, among other regionally and internationally recognized rights.

5.3.2. Comparative Analysis
271. Tlne table below sets out a comparative analysis of some of the critical elements of

the nomination process in Kenya vis-d-vis those of comparative jurisdictions.
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5.3.3. Submissions Received by the Committee
272. A number of submission were received on the matter of nomination of candidates

as follows-

(a) Supervision and Conduct of Political Pafi Nominations
273.A number of concerns were raised on the matter of supervision and conduct of

poiitical party primaries. It was proposed in a number of submissions, that the

Independent Electoral and Boundaries Commission should fully manage

nominations by political parties. This was the submission of the Jubilee Coalition,
the Multi-Sectoral Forum, the Commission on Administrative Justice, the

Evangelical Alliance of Kenya, the Kenya Diaspora Alliance and Article 19 who all
submitted that the Commission should rlanage nominations by political parties.

Mkenya Dairna in their submissions stated that the Commission should help create

the necessary capacity and support for holding credible nominations.

214.The Kenya National Commission for Human Rights recornmended that the

responsibilify for the nomination process be shared between the parties and the

Commission. They took the view that the Commission should take a more active
role in the political party primaries as opposed to the "hands off' approach which
they stated was witressed in the 2013 General Elections, in contravention of its
obligation under Article 88 of the Constitution. The Coalition for Refonns and

Democracy submitted that issue of disputes arising out of nomination of candidates

or internal management of parties should be outside the province of the lndependent

Electoral and Boundaries Commission. The Coalition proposed that the Political
Parties Dispute Tribunal should be completely divorced from the Independent

E1ectoral and Boundaries Commission as it did not fall under the co-mandate of the

Commission.

275.There were also submissions that highlighted the critical role played by the Offrce

of the Regish'ar of Political Parties in the nomination processes particularly in
ensuring compliance with regulations and guidelines for nomination processes.

Consequently, calls were made by, amongst others, the Multi-Sectoral Forum, the

Amani National Congress, the Commission for Administrative Justice the Elections

Observation Group, the Society for Interaational Development and Mkenya Daima,

for the recruitment and appointment of a substantive Registrar of Political Parties.

(b) Timelines for Nomination Processes
276. On the timelines relating to the nomination processes, submissions were received

to the effect that the forfy-five days period set out in section 13(1) of the Eiections

Act for the nomination by political parties of their candidates for an election was

not adequate. This was the view taken by, amongst others, Article 19, the Kenya

Young Voters Alliance and Hon. Kabando wa Kabando. Various proposals were
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made for enhancement of the timelines, some suggesting that ninety days and others
six months.

(c) Gender Representation in Nomination Processes
277. FDA-Kenya in their submissions encouraged the provision of a nomination system

that would result in the nomination of more women candidates and that the
nomination process that requires parties to not only ensure that both genders vie for
every electoral seat, but also that women are supported and facilitated by the
parties. They further urged that the nomination process should be guided by
affirmative action policy guidelines to be developed by the Office of the Registrar
of Political Parties for adoption and implementation by every political party. The
OfFrce of the Registrar of Political Parties also urged that the nomination process
should abide with the "not more than two-thirds" gender principles. The National
Cohesion and Integration Commission recorrmended that measures be put in place
to compel parties to nominate a larger number of women to contest for electoral
seats-

(d) Registration of Political Party Members
278. T\ere was general concern about the nomination processes and the persons entitled

to participate in nominations of the various political parties. Claims were made that
the lack of proper structures created a lacuna for interference in the nomination
processes. In this regard, the Coalition for Reforms and Democracy, the Jubilee
Coalition and the Council of Govemors urged that the Registrar of Political Parties
should continuously update political parlies' membership lists. Further, the Kenya
National Commission on Human Rights proposed that the Political Parties Act be
amended so zrs to obligate political parties to have all their members registered and
issued with membership cards. On this matter, the Office of the Registrar of
Political Parties and the Elections Observation Group in their subrnissions stated
that the political parties should use only their membership list in conducting
nominations instead of the voters register.

(e) Rules on Nomination Processes
279. The ruIes and guidelines governing nomination processes were identified as an area

of concern. The Society for Inten:ational Development (SID) in its presentation
submitted that despite the legal framework in place, most parties had failed to
institurte credible internal party elections to ensure solid nominations. Th"y firrther
observed that given the zoning of the country in terms of party blocs, it would be
importaat to put in place capacity-building strategies, clear timelines and
compliance monitoring for the nomination processes that they described as the
"real election".

280. There were submissions, by the Evangelical Alliance to the effect that the
Independent Electoral and Boundaries Commission should develop a unifonn
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standard of managing nomination processes. Similarly, the Councii of Governors

proposed that the Independent Electoral and Boundaries Commission should

develop basic minimum guidelines and standards that political party asminations
shoutd adhere to. The National Gender and Equality Commission and the Office of
the Regiskar of Political Parties urged that nomination guidelines be developed and

pubiished. This was also the position of the Kenya National Cornmission on

Human Rights which stated that political parfy nomination rules should be

standardized to ensure compliance with constitutional provisions, rather than the

prevailing situation where each political parly develops its own nomination rules.

They flrther urged that the Registrar of Political Parties should take frrn action

against parties that fail to comply with the provisions of the Folitical Parties AcL
On this, they submitted that the law should be amended to provide, without any

doubt, that the offences provided for in the Elections Act would apply in equal

measure to the nomination process.

(fl Manogement and Funding of Nomination Processes
281. The Multi-Sectoral Forum submitted that State firnding for political parties should

be enhanced to include funds for the purpose of enabling the Independent Electoral

and Boundaries Commission to conduct nominations for parties funded by the State.

Similarly, the Evangelicai Alliance in their submissions submitted that sufflrcient

funding should be provided to the Independent Electoral and Boundaries

Cornmission for overseeing the nomination exercise of candidates. The Office of
the Registrar of Political Parties further submitted that all political parties

participating in an election ought to be provided with the requisite software by the

Independent Electoral and Boundaries Cornmission for nomination purposes.

5.3.4. Recommendations of the Committee
282.The Committee recoutmends as follows-

(1) That list of parfy members be subrnitted to the Commission at least 90 days

before the date of the general election;
(2) That parly membership lists be used for parry primaries;
(3) That political parties forward to the Independent Electoral and Boundaries

Commission the names of their candidates for nomination twenty-one days

before the nominations and that the Independent Electoral and Boundaries

Commission publishes the names in the Kenya Gazette within seven days of
receipt;

(4) That the Independent Eiectoral and Boundaries Commission publishes the

dates of party primaries of all political parties in the Kenya Gazette;

(5) That the names of party candidates and independent candidates who will
contest in a general election be submiued to the Commission at least sixfy (6Q)

days before the election;
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(6) That independent candidates forward their names to the Independent Electoral
and Boundaries Commission fourteen (14) days before the nomination date in
the same marner as candidates participating in the party nominations;

(7) That after the names of candidates are forwarded to the Independent Electoral
and Boundaries Commission, a candidate who changes their party shall not be
eligible to contest in an election as a candidate of the new party or as an

. independent candidate.
(8) That any amendments with regard to timelines for the nomination processes be

concluded at least six months before the August,2017 General Elections so as

not to interfere with preparations for the elections;
(9) That at the request of a political parry, the Independent Electoral and

Boundaries Commission shall conduct and supervise parby nominations in
accordance with Article 88 of the Constitution;

(10) That the Office of the Registrar of Political Parties continuously updates parry
membership lists so that only registerrd members are allowed to participate in
parry nominations;

(11) That the Political Parties Act be further amended to provide for fiscal
incentives be put in place in the law to encourage the implementation of the
two-thirds gender principle in the nomination processes by political parties;
and

(12) That the sanctions prescribed in the Political Parties Act be enforced by the
Registrar of Political Parties and that the Office of the Registrar of Political
Parties be strengthened to enable the Office. to effectively car-ry out its
firnctions.

5.4. CAMPAJGN MANAGEMENT
283.It is crucial for the electoral management body to create an enabling environment

for political parties, candidates and the electorate to meaningfully participate in
electoral carnpaigns. This also entails creating a level playing field for people of
whichever gender, age and economic status to participate in the electoral process
without fear of intimidation, violence or improper influence.

284. ParI of campaign management entails the management of finances that are
involved in campaigns and elections commonly referred to as campaign financing.
The legitimacy of financing the democratic process can become tainted by risks that
threaten to undermine its very purpose if the financing of political parties and
electoral campaipns is not adequately regulated. Well-designed political finance
regulations that are enforceable and anchored in a country's context play a vital role
in electoral processes.
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285. According to the Kriegler Reportlo7, election management and administration was

at the core of the failure that was noted in the disputed 2007 elections, and

constituted the main trigger for the 2008 post-election violence. It was noted, in the

report, lhat "campaigning at all three levels of the contest had been vigorous,
characterised by robust language occasionally lapsing into ethnic hate-speech and
deteriorating tnto yiolence".It was further noted that the voters, together with their
leaders, engaged in the following unacceptable practices-

(a) vote-buying and -selling;
(b) unapologetic use of publtc resourcesfor campaigns;
(c) partictpation by public seryants in campaign activities of certain camps;

(d) ballot-stffing;
(e) organising marauding gangs and bully'boys to "zone" regions and

electoral areas and intimidate opponents;
(fl using and cheering and uploading hate speech and ethnic sentiments;
(g) demontsing opponents and presidential candidates of opponent camps; and
(h)usingsexisttacticsandviolencetolceepwomenoutoftherace.

286. The need for effective regulation of campaign financing was noted by the

Commonwealth Observer Group in its Reportlo8 on the 2013 General Elections as

foliows -
"It appeared that considerable resources-financial and material-were used

d*W the campaigns. In the absence of clear campaignfinance legislation, which
the country's previou*s parliament failed to approve, spending during the

campaign period was lugely unregulatei. " I 0e

The Group f,rther noted-
"...that while existtng campaign finance regulations (Sec. 27, Political Parties
Act) prohibit political parties fro* obtaining foreign funding, reporting
requirements for campaign expenditure were inadequate, except for funds
provided by the State. The transparency of the electoral process could be
-enhanced 

by an early passage of campaignfinance legislatior."tt0

287 . The Kriegler Report further noted that "unregulated political finance should not be

allowed tn a young democraqt, where tt can easily have adverse impacts on an

election".rll This was prompted by observations on the inadequacy of regulation of
samFaip. financing in the 2008 General Elections. Some of the malfeasances noted

in the Report included-
(a) the use, for campatgn or party objecttves, of money that a political

ffice holder has recetvedfrom a corrupt transaction;

r0? Report of the Independent Review Commission on the General Elections held in Kenya on27b December , 2007
loE Report of the Commonwealth Observer Group on the Kenya General Elections of 4e March, 2013
loe Report ofthe Comrnonwealth Observer Group on the Kenya General Elections of 46 Mach, 2013, pg 19
n0Ibid
rrrReportoftheIndependentReviewCommissionontheGeneralElectionsheldinKenya on276December,2007
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(b) unauthorised use of state resources by parties for political purposes
which are a common feature of ruhng parttes' campaigns in many
democratic countries, i.e. the resources ayailable to ffice holders,
national and local, are blatantly used for electtoneertng, use of state-
owned vehicles to ferry electors to governing party rallies and party
supporters employed on the public payroll and expected to spend their
time on polttical campaigning;

(c) acceptance of money in retrrnfor an tmauthorisedfavow or promtse of
afavour in the event of election to an ffice (quid pro quo donattons);

(d) contributions from dtsreputable sources; and
(e) spending of money on illegal purposes such as vote-buying or unfatr

purposes such as treating yoters (especially ordtnary voters) by giving
ft o d, drinlrs and/or accommo dation.

5.4.1. Current Legal Framework
288. Article 88 of the Constitution mandates the Cornmission to undertake the following

functions-
(t) the regulation of the amount of money that may be spent by or on behalf
of a candidate or party in respect of arry election;
(il the development of a code of conduct for candidates and parttes
contesting elections;

289. The Independent Electoral and Boundaries Commission Act further restates the
mandate of the Commission in section 4(i) and (i).

290. The Elections Act defines "campaign period" as "the period specified as such in
the notice issued by the Commission in relation to an election ". Further guidelines
on the campaign period are elaborated in Section 57 aad 58 of the Elections Act.
According to the Election Manual published by the Independent Electoral and
Boundaries Comrnission and the National Democratic Institute for International
Affairs, the law no longer provides for an official campaign period because the
Political Parties Act allows political parties to popularize their party and policies
throughout the electorai cycle. While this involves an element of campaigns,
campaigns related to elections heighten after presentation of nomination papers.
Parties and candidates are required to undertake their campaigns in a menner that is
respectful and adheres to the law.

29l.The Electoral Code of Conduct was enacted as part of the Elections Act. The
objective of the code is "to promote conditions conduciye to the conduct affree and
fair elections and a climate of tolerance in which political acttvity may take place
without fear, coercion, intimidation or reprisals ", pursuant to the Second Schedule
of the Act, Sections 51(6) and 110(1) of the Elections Act.
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292.T\e Election Carrpaign Financing Act was enacted to provide for the regulation,

managemen! expenditure and accountability of eiection campaign funds during

election and referendum campaigns.

293. Section 3 (1) of the.Act provides that the Commission, pursuant to Article 88 (4Xi)

of the Constitution and section a(i) of the Independent Eiectoral and Boundaries

Commission Act, shall be responsible for the regulation and administration of
campaign financing under this Act and shall-

(a) keep a register of authorised persons under this Act;
(b) supervise candidates, political parties, referendum committees and

authorised persons in relation to campaign exPenses;

(c) set spending limits and erforce compliance with such limits;
(d) set limits and verifu sources of contributions to a candidate, a political

party or a referendum committee;
(e) monitor and regulate campaign exPenses;

(fl provide aframeworkfor the reporttng of campatgn expenses;

(g) advise a candidate, a political party or a referendum, committee on any

matter relating to campaign eipenses; and
(h) provide and enforce aframeworkfor the regulation of media coverage;

(i) perform such other functions as may be necessuy for the purposes of this

Act.

294. Section 5 of the Election Campaign Financing AcIfi:rther provides that:

The Commisston shall make rules to regulate election campatgnfinancing-
(a) in the case of a general election; at least twelve months before the election;

and
(b) i" the case of a by-election or refdrendum, at such time as the Commisston rnay

determine.

295. Section 11 of the Election Carnpaign Financing Act states that the sources of funds

for purposes of financing party nomination, election or referendurn campaign are-

(a) contributions received from any person, political party or arry other lawful
source;

(b) contributions from a lawful so'urce, not being directly fro* a foreigtt
government; and

(c) contributi ons from a hararnb e e.

296. Further, Section 12 of the Election Campaign Financing Act provides that-

(1) The Commission shall, at least twelve months before a general election, by

notice in the Gazette, prescrtbing limits on-
(a) total contributions ;
(b) contribittions from a single source;
(c) paid-rtp media coverage;
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(d) loan formtng part of a contribution, which a candidate, political party
or referendum committee may reeetve daring the expenditure period

(2) Except where contributton is from a candidate to that candidate's
campaign financing account, or from a political party or a referendum
committee to that political party's or referendum committee's campaign
financing account, no contribution fro* a single source shall exceed twenty
percent of the total contributions received by that candidate, political pmty or
referendum committee.
(i) The Commission shall presci"ibe the limit beyond which contributions
received by a candidate, a political party or a referendum commtttee a single
source may be disclosed-

297. The Independent Electoral Boundaries Cornmission has fonnulated draft Election
Campaign Financing Regulations pursuant to section 5 of the Election Campaign
Financing Act. The said regulations are cunently undergoing pre-publication
scrutiny at the National Assembly. The draft Regulations provide for, among other
matters:

(a) Registration of an organisation that intends to campaign in support of, contribute
to or otherwise directly incur expenditure in support of a political parly, a
candidate or referendum committee (regulation 9);

(b) Sources of contributions(regulation 12), including-
(i) Political parry contributions;
(ii) Funds received under section 25 of the Political Parties Act;
(iii) Donations from individuals and other authorised persons;
(iv) Supporting organisation contributions ; and
(v) Self-financing contributions;

(c) The making of reports on expenditure and contributions made; and
(d) The making of returns (including nil returns).

298.1t is however important to note that the Regulations do not set any specific limits on
expenditure or contributions, but instead mandate the Cornmission to gazette such
limits.

5.4.2. Comparative Analysis
299.In the Philippines, the main objective for regulating campaign financing can be

found in the i987 Constitution, specifically Article II, section 26, which provides
that "the State shall guarantee equal access to opportunities for public sentice, and
prohibit political dynasties as may be defined by lau,. Equal access to opportunities
mecltw a level playing field for all candidates, regardless of their financial
capacity. " The significance of this policy was recognized by the Supreme Court in
the case of Chavez v. COMELEC ll2 when it stated lhat "equal opportuntty to

ttz Melchor Chavez v. Commission on Elections, G.R No. 162731-32. April 13, 2004
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proffer oneself for public ffice, without regard to the level of financial resources

one may have at his disposal, ts tndeed of vital interest to the public. The State has

the duty to enact and implement rules to safeguard this interest-"

300. Section 95 of the Philippines Constitution prohibits contributions for purposes of
partisan political activity made either directly or indirectly by any of the following-
113

(a) Public or privatefinancial institutions;
(b) Naturat and juridical persons who hold contracts or sub-contracts to

supply the government or arry of its divisioru, subdivisions or
instrumentalities, with goods or services or to perform construction or
other works;

(c) Natural and juridical persons who hove been granted franchises,
incentives, exemptions, allocations or similar privileges or concessiorts by

the government or any of its divisions, subdivisions or instrumentalities,

inc luding g ov er nm e nt- ow ne d or c o ntr o I I e d c o r p o r ati o ns ;
(d) Natural and juridical persons who, within one year prior to the date of the

election, have been granted loans or other accommodations in excess of P
100,000 by the government or any of its divisions, subdtvisions or
iru tr ument al iti e s including g ov ernment- ow ne d or c ontr o I I e d c o rp or at i o ru ;

(e) Educattonal institutions ;
(fl Ofictals or employees in the Civil Service, or members of the Armed

Forces of the Philipptnes; and
(g) For eigners and foreign corpor ations.

301. Section 13 of the Republic Act No. 7166, which amended sections 100 of the

Omnibus Election Code, provides the following limits with regard to authorized

expenses of candidates and political parties-
1 . for President and Vice-President, Ten pesos (P t 0-001 I4); and
2. fo, other candidates Three Pesos @3.00) for every voter currently

registered in the consti.tuency where he filed his certificate of candidacy:

Provided, That a condidate wtthout arry political party and without support

.fro* arry political party may be allowed to spend Five Pesos @5.00) for
every suchvoter; and

3. for polittcal parties. - Ftve pesos (P5.00) for every voter currently

registered in the constituency or constituencies v,here it has fficial
candidates.

302. In India, the official carnpaign period lasts at least two weeks from the drawing up

of the list of nominated candidates, and officiatly ends for(y-eight hours before

rr3 Compare with section 27 of thePolitical Parties Act no I I of 2011
Itl I PhilIippine peso :2.16 Kenyan shillings
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polling closes. During the election campaign the political parties and contesting
candidates are expected to abide by a Model Code of Conduct developed by the
Election Commission on the basis of a consensus amorg political parties. The
Model Code lays down broad guidelines as to how the political parties and
candidates should conduct themselves druing the election campaign. It is intended
to maintain the election carnpaign on healthy lines, avoid clashes and conflicts
between political parties or their supporters and to ensure peace and order during
the campaign period and thereafter, until the results are declared.

303. In the United Kingdom, legislation to prevent excessive spending by electoral
candidates has been in place since the Comrpt and Illegal Practices Prevention Act
of 1883. Currently, the law regarding campaign financing in the United Kingdom is
contained in the Representation of the People Act of 1983, and the Political Parties
Election and Referendum Act of 2000. The objective of legislation on campaign
frnancing however focuses on limiting the expenditure of political parties and
individual candidates, &d not the donations that can be received by these parties
and individuals.

304. The United Kingdom experiences very high campaign spending owing to the fact
that carnpaigns by presidential candidates begins in January of the election year
with a series of primaries and caucuses, leaving ten months to election day.

5.4.3. Submissions Received by the Committee
305. A number of submissions were received on the matter of campaigD management as

follows-
(a) Regulation of Compatgns ond Capping of the Campaign Period

306. The Kenya Young Voters Alliance noted that Campaigrs in Kenya are a sensitive
subject and that the running of campaigrs in Kenya has contributed to a vicious
cycle of violence. It recommended the setting of parameters for ca:rrpaigns, &d
engraining those rules and regulations in the law. For there to be effective
regulation of campaigns, the Ethics and Anti-Comrption Commission in its
submissions recorrmended the strengthening of the intelligence capacity of law
enforcement agencies to effectively deal . with carnpaign malpractices. The
Evangelical Alliance of Kenya fi:rther submiued that political parry agents to be
restricted from making politicai pronouncements outside Parliament and political
party meetings, to prevent premature campaims.

(b) Enforcement of the Code of Conduct
307. In their submissions, the Council of Governors and the Jubilee Coalition, the

Coalition for Reforms and Democracy noted the need for effective enforcement of
the Electoral Code of Conduct by all responsible parties such as politicai parties,
Independent Electoral and Bor:.ndaries Commission, the Registrar of Political
Parties, the Media Council, the Inspector General, the Director of Public
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Prosecutions and the National Cohesion and Integration Commission. The Attorney

General proposed that the Independent Electoral and Boundaries Commission

develops iegulations for the enforcement of the Code of Conduct. The Coalition for

Reforms and Democracy and the Attorney-General fuilher recorlmended the

inclusion of a schedule of campaips in the Regulations-

(c) campaign Financing: Regulotion of sources of Funds and caps on

Expenditure
308. On the need to regulate campaign fi:rancing, the East African Centre for Law and

Justice, while recorlmending that candidates should be given strict guidelines on

how much firnding they can use frorn their personal resources and how they can

flrndraise f,'om supporters, noted that-

As long as campaigns are banlvolled by candidates, two things wtll continue

happening: First, financially weak candidates will always have a hard time trying

to iakz it in poliiics due to massive voter bribery andflaslry campaigns. Second,

those who runfor ofice will always see it as an investment where once they enter

ffice, they have to recoup their losses and make a profit. This perpetuates

corruption even tn governance-

309. The Kenya Diaspora Alliance and the Central Organisation of Trade Unions

concgrred that theie should be a cap on campaign financing, and that the cap should

be enacted and strictiy complied with. The Evangelical Alliance of Keny4 in their

submissions, also reconunended that a stict campaign financing policy be enacted,

and that there be disclosure on the sources of funds used. The Offrce of the

Registrar of political Parties also submitted that there should be operationalization

of Article 88(4Xi) on campaign financing, and Article 92(h) in terms of developing

regulations and monitoring tools on use of public resources.

3l0.A1though the Election Campaign Financing Act was enacted in 2013, most

stakeholders noted that no regulations have been put in place by the Independent

Electoral and Boludalies Commission to operationalise the Act. As such, the

Jubilee Coalition, the Coalition for Reforms and Democracy and the Centre for

Multi-Parfy Democracy submitted that the Independent Electoral and Boundaries

Commission should develop the campaign financing regulations. NARC- Kenya

concurred with that submisiion, and recommended that appropriate legislation be

enacted to curb voter bribery. The Independent Electoral and Boundaries

Commission however submitted that the Election Campaign Financing Regulations

have already been drafted, and that they have already been submitted to the

National As s embly for pre-publication approval.

311. Transparency lnternational noted the need to enhance the institutional capacity to

implement the Election Campaign Financing Act and seek partrrership in

monitoring spending. Article 19 recommended that institutions such as the Central
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Bank of Kenya be strengthened so as to give it capacity to track money from the
hands of politicians as well as to curb the circulation of illegal money drning
carrrpaigns.

5.5. PUBLICITY AND MEDIA
312. The media plays an integral role in the election process in Kenya. In a2013 report

by BBC Media Actionlrs, a midline survey showed that more than half (58%) of
adult Kenyans who voted in the 2013 election stated that debate in the media
influenced their decision on who to vote for. Additionally, for forty-four percent
(44%) of Kenyans who voted in the 2013 General Elections, media and
communication (radio, television, press, mobile phones and the internet) were
reported to be the main sources of infonnation for voters when deciding who to vote
for. Radio emerged top on the list, with one in four voters (26% of voters) reporting
that this was their main source of information with regard to the candidates to vote
for.

313. The rnedia plays an important watchdog role in elections. The media is an
important monitor through the various election processes and has an important role
of informing the public on electoral malpractices by candidates, for exarnple vote-
buying, illegal parry financing, defamation.and hate speech in campaigns, voter
intimidation and exclusion of marginatized or-special interest groups

314. The media plays a significant role in voter education by creating awareness on the
electoral processes and emerging issues. The BBC Media Action survey revealed
that aside from influencing voting trends, the media played a crucial role in
educating the public in the run-up to the 20L3 General Elections. These elections,
the fustto be conducted under the Constitution of Kenya,2010, were perhaps the
most complicated elections in Kenya on account of the new governance struchues,
both at the national and county levels of Govemrnent, established in the
Constitution. In these elections, the Independent Electoral and Boundaries
Commission, in discharging its mandate of voter education, used the media for mass
media campaigns in the form of media scripts, newspapers adverls, road shows in
collaboration. with media house, media appearances, radio announceulents and
presenter-guided television talk shows to disseminate information on electionsl16.

It5MuriithiAngelaGithithoandPageGeorgina, TheKenyanelection20Ii:theroleofthefactualdiscassion
programme Sema Kerrya (Kerryo Speaks), Bridging Theory and Practice Research Dissemination Series: Working
paper Issue, BBC Media Action, 05e Septemb er 2013, pg. 1 3- 14
Available at http://downloads.bbc.co.uk/mediaastiorl/pdflkenya_election_2013 workins paper.pdf [accessed I 66
July,2016l
116 Independent Electoral and Boundaries Commission , Post-Electian Evaluation Report on the March 4h 20t i
General Election, October, 2013, pg.12
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315. For potitical parties and candidates in elections, the media creates a platforrr for

presentatioo of tt.ir manifestos. The media also highlights the needs of special

interest groups and marginalized groups by covering issues faced by different

sections of ttt" society in-tuaing marginalized and underserved groups such as the^

youth, elderly, *o*Lo, the poor, ethnic and religious minorities in matters of
elections. Further, the media provides a forurn for the enunciation of diverse

viewpoints and information oo v*ious issues relevant to elections and fi:rther offers

a forum for debates and discussions on public interest and topical issues involving

citizens, civil society, political parties and Government officials or bodies.

316. Overall, the Independent Review Commission on the General Elections made the

following t."o**.ndations concerning the mediul t7 -

o The Media Council of Kerrya should oversee the conduct of media and

properly enforce its Code of Conduct-

" Deyelop a media and elections policy to encourage accurate and

responsible reporting on electoral matters.
o There should be fult dtsclosure on a regular basis of the actual owners of

media.
n The KBC Act should be amended to give the ECKthe power to compel KBC

to act in accordance with the low.
n Mechanisms should be set up to ensure the independence and publtc

accountability of KBC
o The access to KBC by the Presidential Press Service, particularly in an

electionyear, should be reviewed-

" Key prottisions in the KBC Act pertaining to free access slots for party

po'lilicat broadcasts should be clarified and precisely defined as to the

rights of the pwties and candtdates.
n A substantive Act prohibiting hate speech should be considered-

317.With regard to fi.eedom of expression and equitable access to the media, the

Independent Review Commission on the General Elections made the foilowing

recorrrmendations-
o Enhance the constitutional guarantee of the right by a provision restricttng

hate speech.

o Media, especially State-owned media such as KBC, should strtve to offer

balmtced coyerage to all the players in the election as is required by KBC's

establishing statute and enhance.d by the IPPG [Inter-Parties
P arliamentarY Gr ouPJ agr e ement.

u7 Report of the Independent Review Commission on the General Elecfions held in Kenya on 276 December ,2007 ,

pg.l56
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The ECK should ensure that the media recetves correct and timely
information so cts to mttigate the possibility of misinformation such as wcts
witnessed in the 2007 election period.
Media houses should ewure that they.recruit professional reporters and
edttors and, in the case of talk-shows and call-in programmes, avoid using
staffwho are ignorant of conflict reporting or moderation.
Media houses should ensure that they liaise withthe ECK before publish@
results to ensure the reliability and accuracy of the information they pass
on to their readers/ audtence.

The ECK or tts successor should urgently devise and implement a'sound
media relations policy and strateg)"

318. The media's role in peace building and conflict resolution was demonstrated in the
2013 General Elections, despite criticisms of self-censorship. According to the BBC
Media Action Report the most damaging criticism leveled against the media was
that it practiced "self-imposed censorship" before, during and immediately after the
2013 election with respe.ct to sensitive topics and topics that were feared to be
capable of inciting violence. Experts described the rnedia as 'Very cautious", 'Very
reshained", "carefi-Il", *reticent" or "hesitanf'. They maintained that "there was too
much self-censoring" and said that "the media lacked courage and objectivity and
did not delve deeply enough."tl8

319. In previous elections, the role of the media before and during elections raised
several issues and concerns, particularly with regard to lack of equity in coverage of
different political parties during the campaign period. The State media, Kenya
Broadcasting Corporation, was criticized for favouring the then incumbent parry
and was perceived to be biased towards the Government. The report stated as
follows-

"The Kenya Broadcasting Corporation (I{BC), a State corporation established
during one party rule, existed as a broadcasting monopoly and was wtdely viewed
as a propaganda arm of the government. It was therefore hardly surprising that
KBC came tmder serious critictsm over the way it coyered the 2007 general
elections. The station was specfically accused of favouring PNU [Party of
National UnttyJ. Aggrieved polttical parties raised their concerns with ECK.but it
had neither the power nor the resolve to force KBC to change and merely issued
statements agreeing with the complaint of the opposition parties. EEnlly
controversial was the fficial announcement of the presidential results via KBC.
Ihe swearing-in of the president, also carried live by KBC, was unacceptable to
some Kenyans. Iufuch of the criticism of KBC has arisen not just from its former
monopoly status but also because of its strategic position as the only broadcaster

a

a

o

ll8 Szpra note l, pg. I 8
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covertng virtually the entire country and its failwe to make a clean break with the

past."1l9

320. This perception persisted following the 2013 elections where it was alleged that the
Kenya Broadcasting Corporation appeared to favour the government in its coverage

dr:ring the campaign period.l20l was also noted that media coverage was, skewed

in favour of the two dominant political parry coalitions, Coalition for Reforrns and

Democracy and Jubilee, with less coverage of the less dominant parties.l2l

321. Issues were also raised with regard to the poor handling of interviews with experts,

political analysts and candidates and the poor moderation of debates. and

discussions which it was argued may have contributed to the impression that there

was a lack of in-depth analyses during the election period.l22

322. The influence of opinion polls in elections has also been controversial and its
influence on public opinion was mentioned in the Independent Review Commission
on the General Elections Report. 123 1L" Report observed that although the

significance of the polls was downplayed by politicians, they were taken seriously
by political carnpaign strategists, voters and presidential contestants. While some

Kenyans doubted the veracity of the polls, some took it as an indication that their
preferred candidate would win the election. The use of opinion polls raised the
question of the justification for limited regulation and infringement of the freedom
of expression. t2a These concerns may perhaps have led to the introduction and

eventual passage by Parliament of the Publication of Electoral Opinion Polls Act,
2012 which regulates the publication of electoral polls in Kenya and which, notably,
prohibits the pubiication of opinion potls forty-eight hours before the Election Day
and imposes penalties for violation of these provisions.

323. There has also been an increase in the use of sociai media platforms especially by
the youth which has raised questions of reguiation and monitoring with concerns

being raised on its role in fanning ethnic divisions and tensions. On a more positive
note on the role of social medi4 the Independent Electoral and Boundaries

Commission noted that platforms such as Twitter, Facebook and Google were

largely employed to engage the youth on elections and to attract them to the website

of the Commission.l25

rre Supra note 3,pg. 62
r20 African Union Commission, Report Of Afiican Union Elections Observation Mission to the 4 March 2013

General Elections In Kenya, 2013, pg.l3 ,para52
12r Ibid.
rD Supra note l, pg 18
rz3 Supra note 3,,pg.101
t2a Supra note 3 pg.101
tu Supra note 2 , pg.13
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324. A major concern for the media in Kenya and the world over, particularly with
respect to election issues, is the security of journalists. The safety of journalists is
essential to preservation of the fundamental right to freedom of expression.
According to the UN Plan of Action on the Safety of Journalists and the Issue of
Impunitytzo -
In recent years, there has been disquieting evidence of the scale and number of
attaclcs against tle physical safety of journalists and media workers as well as of
incidents fficting their ability to exercise freedotn of expression by threats of
prosecution, arrest, imprisonment, denial of journaltstic access, artd failwes to
irwestigate and prosecute crtmes against them. This evidence has been repeatedly
brought to the attention of the international community by inter-governmental
organtzatioru, professional associations, non-governmental organizatioru NGOI
and other stakeholders.

5.5.1. Current Leeal Framework
325.Ttre Constitution of Kenya,2010 guarantees fi'eedom of expression,tzl freedom of

the medial28 and access to information.l2eArticle 34 of the Constitution specifically
provides for freedom of the media as follows-

(1) Freedom and independence of electronic, print and all other types of media is
guaranteed, but does not extend to any expression specified in Article 3 j (2).
(2) The State shall not-

(") exerctse control over or interfere with arry person engaged in
broadcasting, the production or circulation of arry publtcation or the
dissemination of information by ary mediurn; or
(b) penalise alty person for arry opinion or view or the content of arry

broadcast, pub lication or dts s emtnation.
(j) Broadcasting and other electronic media have freedom of establishment,
subject only to licensing procedures that-

(a) are necessary to regulate the airwaves and other forms of signal
distribution; and
@ ore independent of control by gwernment, political interesti or
commercial interests.

(4) All State-owned media shall-
(") be free to determine tndependently the edttorial content of their
broadc asts or other communic ations ;
(b) b, impartial; and
(c) afford fair opportunity for the presentatton of divergent views and
dissenting opinions.

rz6 16" International Programme for the development of Communicatioq W Plan of Action on the Safety of
Journalists andthe Issue of Impunity,2l|2, pg.lpara 1.1
r27 Article 33 of the Constitution
t2E Alticle 34 of the Constitution
tze Article 35 of the Constitution
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(5) Parliament shall enact legislation that provides for the establishment of a
body, which shall-

(r) be independent of control by goyernment, political interests or
commercial interests;
(b) reflect the interests of all sections of the society; and
(c) set media standards and regulate and monitor compliance with those

standards.

326.1L addition, and perhaps on account of previous experiences with the media in the
election processes, Article 92(a) and O) of the Constitution specifically required
Parliament to enact legislation to provide for-

(a) the reasonable and equitable allocation of airtime, by State-owned and
other mentioned categories of broadcasting media, to political parties
either generally or during election campaigns; and
(b) the regulation of freedom to broadcast in order to ensure fair election
campaigning.

327.1n this regard, section 41(1) of the Elections Act requires that political parties

participating in an election have access to State-owned media services during the

campaign period. Section 4l(2) of the Act mandates the lndependent Electoral and

Boundaries Cornmission, after consultations with the independent candidates, the
political parties concerned and the officers responsible for the State-owned media
services, to monitor the equitable allocation of air-time during the carnpaign period.

Section 41(3) further requires every media house and every person who reports on

any election and any referendurn to adhere to the Electoral Code of Conduct which
is prescribed under the Media Act. Section 108 of the Elections Act further
provides that"all candidates and political parties participating in an.election shall
be allocated reasonable airtime on all broadcasting media.during the campaign
period."

328. The Media Council Act, 2013 gives ef[ect to Article 34(5) of the Constitution. It
establishes the Media Councii of Kenya as the body that sets media standards and

regulates and monitors compliance with those standards. The Act applies to media

enterprises, journalists, media practitioners, foreign journalists .accredited by the

Media Council of Kenya and consurners of media services, including the public.

329.T\e Ac! at section 3, sets out the obligation for media enterprises, journalists,

media practitioners, foreign joumalists and consumers of media services to-
(a) reflect the interests of all sections of society;
(b) be accwate and fair;
(c) be accountable and transparent;
(d) respect the personal dignity and privacy of others;
(e) demonstrate professionalism and respect for the rights of others; and
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(0 be guided by the national values and principles of governance set out under

Article 10 of the Constitution.

330. Sectiot 2T of the Act further establishes a Media Complaints Cornmission. The
Commission has the mandate to mediate disputes between the government or the
public and the media as well as intra-media disputes on ethical issues. It also

ensures adherence to set standards.l3o

331. Kenya has ratified the major international instnrments which provide for the right to
information and are related to freedom of the media. These form part of the Laws
of Kenya in accordance with Article 2(6) of the Constitution. These include-

(a) the Universal Declration on Human Rights which states that everyone has the
right to freedom of opinion and expression and to receive or cornmunicate
infonnation and ideas through any media;131

O) the International Covenant on Civil and Political Rights on the right to the
freedom of expression and the right to receive and cornmunicate the
inforrnation through any media of his choice; I32 *6

(c) the African Charter on Human and Peoples' Rights on the rigbt to information
and the freedom of expression.l33

5.5.2. Comparative Analysis
332. With regard to equity in coverage, the Canadian Radio-Television and

Telecommunications Commission devised rules in 1990 for allocation of time for
paid political advertising that include limiting the amount of time purchased by
candidates by six and a half hours and that only registered parties are eiigible to
purchase time. This is done ttrough a consultative process between the Commission
and representatives of the Broadcasting Arbitrator.l34 The Broadcasting Arbitator
has the mandate under the Canada Elections Act to allocate broadcasting time to
parties under the Act, issue guidelines concerning the obligations of broadcasters
during a general election and arbitate disputes.

333. The power of social media or 'new media' has changed the way information is
disseminzled with regard to electoral processes and outcomes and the interaction
between candidates and citizens. Citizens are increasirigly hrrning to social media to
obtain information and to submit their views on election-related matters. This was
apparent in the 2011 Arab Spriog where social media wzx a major factor in social
change and political mobilization. Social media also played a major role in the

t30 Section 31 of the Media Council Acg 2013
r3r Article 19 of the Universal Declaration on Human Rights
132 Article 19 of the Intsrnational Covenant on Civil and Political Rights
r33 Articleg of the African Charter on Human and Peoples' Rights
rv The Electoral Knowledge Network, Media and Elections, 2012 http://aceproject.ore/ace-
en/topicdme/mev/mev_ca02 [accessed 28th July, 20 1 6]

-1.22



t

:\

2014 elections in lndia. Narendra Modi who was swom in as the Prime Minister,
was the most'liked' politician on Facebook second only to Barack Obarna who has

used social media and especially Twitter to reach out to a younger demograpiti"'l3s

334. hNigeria's general elections, both major presidential candidates and their parties

maintained active Twitter and Facebook accounts. In addition, the Independent

National Electoral Commission engaged with the public on social rnedia to address

inquiries related to the electoral process. Social media is widely credited with
playing a major role in promoting transparency ahead of the vote that led to the first
election of an opposition candidate to the position of President in Nigeria's

history.136 Kenya has also seen a growth in transmission of information through

social media and the elnergence of bloggers who influence public opinion.

335. With regard to the transrnission of results, the Supreme Court of Canada ruled in
January 2006 that the rnedia could not report election results until after all polling
stations had closed. Internet sites, including web logs, were included in the ban.
r3TTransmission of results to the public was prohibited under section 329 of the

Canadian Elections Ac! however, this section was repealed on June 19, 2014, by

the coming into force of section 73 of the Fair Elections Act on grounds .of
technological changes and the inability to enforce the provision.r38

5.5.3. Submissions Received bv the Committee
336. The issues raised by stakeholders with regard to publicity and the rnedia centred on

the following areas-

(a) Equtty in Coverage
337.'Sevelal stakeholders noted that the media has immense power over public opinion

through the news that reaches the citizenry and submitted that there should be

equity in coverage by the media among political players. This view was shared by

the Coalition for Reforms and Democracy, the Kenya National Commission on

Human Rights, the Office of the Registrar of Political Parties, the Ethics and Anti-

Comrption Commission, the Political Parties Liaison Committee, the Kenya Young

Voters Alliance, among others.

t3s Richard M. Barron, Master of the Internet: How Barack Obama HarnessedNew Tools and Old

Lessons to Corutect, Communicate and Campaign his Way to the White

House, The University of North Carolina at Chapel Hill,2008
t36 Srrner Elchahabi , The Evolving Role of Media in Elections , http://www.ifes.ors/news/evolving-role-media-

elections [accessed 22nd July, 2016]
t37 &tpranote2l
r38 Federal General Election, 15, Broadcasting Gutdelines, Issued August 3rd 2015 by the Broadcasting Arbitrator,

http://www.elections.calconientaspx?sectionlabo&dir*ralbro/2015&documenFindex&lans:e [accessed 286

July,2016l
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338. Specifically, the Kenya National Commission on Human Rights was of the view
that rnedia houses should conduct their role with an ethical approach and should
ensure equity of air time across the political divide. The Office of the Registar of
Political Parties further submitted that Article 92(a) of the Constitution which
requires reasonable and equitable allocation of airtime by State-owned media
houses should be operationalized. Further, the Office suggested that a multi-sectoral
agreement on allocation of airtime to political parties be established as weil as

development of monitoring tools on airtime allocation by media houses.

339. The Ethics and Anti-Comrption Commission proposed the development and
strengthening of appropriate legal, policy, adminiskative and other mechanisms to
ensure political parties and candidates participating in the elections are accorded
fair and equitable time by media houses. Further, the Ethics and Anti-Comrption
Commission proposed the Commission review of the regulatory framework for the
media industry with a view to ensuring fairness and impartiality in the discharge of
media business in relation to elections and that media malpractices that may
prejudice or give unfair advantage to some political parties or.candidates should be
prohibited and sanctions meted out against those who are in violation.

340. The Political Parties Liaison Committee submitted that the Indepgndent Electoral
and Boundaries Commission should enforce the laws with regard to fair media
coverage to all the politicai plalers. They stated that successful electoral campaigns
are.dependent on, among others, accessibility of media coverage to all parties. The
Kenya Young Voters Alliance submiued that both mainstream and social media be
put under checks to ensure free and fair elections and to ensure balanced reporting
of campaigus and candidates

341.In addition, the Coalition for Refonns and Democracy and the Political Parties
Liaison Commit[ee proposed monitoring mechanisms to ensure equitable allocation
of time and fair and balanced news coverage. The Political Parties Liaison
.Committee further proposed a multi-sectoral agreement on allocation of airtime to
political parties. In this regard, the Amani National Congress submitted that
stakeholder involvement will lead to adoption of the most effective approach to
faimess and tansparency.

(b) Sensitivity on Content
342. In light of the role of the media in past elections, the Kenya National Commission

on Hr:man Rights submitted that the media should be sensitive to the content of
news that reaches the public during the election period. The media, they submitted,
holds immense power and contols public opinion by the news that reaches the
citizenry. Th.y therefore took the view that media houses should conduct
themselves with an ethical approach.
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(c) Code of Conduct
343. A number of stakeholders submitted that journalists reporting on the elections

should be subject to the code of conduct and other ruIes and regulations under the
law. This view was shared by the Coalition for Reforms and Democracy, the Kenya
National Corrmission on Human Rights, the Amani National Congress among
others. Kenya National Commission on Human Rights and the Coalition for
Refonns and Dernocracy in their submissions noted that media houses should
conduct their role with an ethical approach submiued and that all media actors
should to sign a code of conduct to guide their engagements in the electoral process.

344.1n addition, Amani National Congress submitted that the rules and regulations
developed to govem media conduc! particularly during elections ought to be

subject to the input of stakeholders.

(d) RoIe of Independent Electoral and Boundaries Commission and the Media in
Voter Education

345. The irnportant role of the media in voter education was observed by majority of the
stakeholders. The Kenya National Commission on Human Rights, the National
Registration Bureau, the Cental Organization of Trade Unions, the Young Kenyan
Patriots and the National Gender and Equality Comrnission submitted that the
lndependent Electoral and Boundaries Commission should effectively and
proactively engage the media for purposes of publicity by educating voters
continuously in good time through mass media and use all media for regular
reporting on the electoral cycle.

346.Itwas further submitted that the Independent Electoral and Boundaries Cornmission
should engage the media to sensitize the public through print and electronic media
about the electoral processes including a platfonn both to the candidates and voters
to debate and ail their concerns. In addition submissions were received that there
should be continuous sensitization and mobilization campaigns to encourage voter
registration and create awareness and educate Kenyans on the electoral processes.

347. Fwther, the Political Parties Liaison Committee proposed that the Independent
Electoral and Boundaries Commission and the Political Parties Liaison Committee
should meet at least once a month to be updated on the cun'ent electoral activities
and the irrmediate plans they intend to undertake. The Political Parties Liaison
Committee that frequent meetings will allow the Political Parties Liaison
Comnittee to give an input on the plans being undertaken and that would increase
confidence and tansparency in the Commission.
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(e) Dtsclosure of Media Owners
348. The Amani National Congress submitted that there should be regular disclosure of

real media owners and went further to propose that a law distinguishing media
ownership and political engagement be enacted.

(l) Media Conduct During the Campatgn Period
349. Stakeholders shared their views on the conduct of the media during elections.

Kenya Young Voters Alliance submitted that if not checked, the media and

information technology can be a very dangerous source of conflict as both
mainstream and social media have in the past inflamed passions which have led to
violence ,rmong citizens. Social media, they stated, has firrther exacerbated the age=

long problem of tibalism in the country.

350. On the other hand, the Society for International Development and Uraia Trust
submitted a publication on various issues entitled New Constitution, Same Old
Challenges: Reflections on Kenya's 2013 General Elections./re The publication
identifies the role of the media in the 2013 elections as a direct mobiliser of peace

that cornmunicated public service announcements and reinforced harmony and
ethnic tension. However, despite the peace narrative, the author argues that certain
main issues were not tackled, for example, the link of peace to political reforms,
justice for victims of post-election violence and accountability. ln this regard, the
media was criticized for self- censorship due to anxiety of a recurrence of the post-
election violence. As a resul! it was agreed that media owners did not allow for
debate on how to resolve pertinent issues such as historical injustices, land
allocation and matters of post-election violence victims.lao

351. With regard to the transmission of results, the Young Kenyan Patriots submitted
that Results fsamed by media houses should be provisional since the commission
has sole constitutional mandate to announce final results-

(g) Inclusion of Persons with Disabilities
352.T\e Kenya National Association of the Deaf submitted that the media, in

publicizing electoral events and materials'should include a sign language interpreter
for the deaf audience.

(h) Election Polls
353. Amani National Congress submitted that the Publication of the Election Polls Act

be amended to prohibit the publication of electoral poll results ten days before the

r3e Society for International Development (SID)AJraia Trust , New Constitution, Same Old Challenges: Reflections
on Kerya's 2013 General electioru,2015
rao Galava Denis, New Constitution, Same Old Challenges: Reflections on Kenya's 2013 general elections, Froz
Watchdogs to Hostages of Peace: The Kenyan Media and the 201 3 General Elections, Society for lnternational
Development (SID) AJraia Trust,pg.238
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elections and to include the management of exit polls. An exit poll is a survey
which asks voters, after they have voted at polling stations, which candidate or
politicai parry they have voted for.lalThey fi:rther submiued that the Act should be

arnended to provide for enforcement mechanisms including: setting up of a

Political Opinion Polling Regulation Authority as is the case in the United Kingdom
and a management board to consist of polling organisations, political parties and

media.

354. They further noted that while Article 33 of the Constitution of Kenya, 2010
provides for freedom of expression, this right must be balanced with the need to
protect the integrity and fairness of the electoral process in relation to the

publication of pre-election opinion and exit polls for example, as seen in the United
Kingdom, Canada, Bulgaria and India.

(i) Rules of Engagement between the Independent Electoral and Boundaries
Commission and the Media

355. Some stakeholders noted that there is need to formulate rules of engagement

between the Independent Electoral and Boundaries Commission and the media with
regard to elections. The Editor's Guild submitted that the Independent Electoral and

Boundaries Commission should establish rules of engagement with the media as

well as voting and vote tallying coverage rules to facilitate availability of the

inforrnation and thereby inject transparency in the process and avoid speculation.

356. On a similar note, the Young Kenyan Patriots submitted that the media should work
closely with the Independent Electoral and Boundaries Cornmission to ensure that
the information being disseminated to the public is factual and uniform in order to
avoid misleading the public.

5.5.4. Recommendations of the Committee
357. T\e Committee recommends that the lndependent Electoral and Boundaries

Commission-
(1) Liaises with the Media Council in developing and implementing Regulations

on media coverage and conduct during campaigns as well as electoral polls;
and

(2) Mainsteams the needs of persons with disabilities in the publications of the

Commission on election matters.

rar ln Brieg What are the legal restrictions ou publishing exit polls during elections?

http://www.inbrief.co.ul</media-ladpublication-of-exit-polls-lail [accessed on 05& August 2016]
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s.6. C ON TECHNOLO
IN ELECTIONS

358. Various forms of technology may be deployed in the election process, including
soffware prograrns and electronic equipment, such as computers, printers, scanners,
bar code readers and the Internet. But there are other technologies used in elections
that do not directly involve computers, but rather new materials, such as cardboard,

fibreglass and plastic used in polling equipment.la2

359. The Independent Review Commission on the General Elections found that the 2007
disputed General Elections were not credible due to names of deceased voters
appearing in the electoral register, impersonation of absent voters and defective
planr-ring of voter registration system among other shortcomings in the electoral
process. The Commission recorlmended that -

"[Jse of technologt should also be implemented in order to enhance, not only
integrity' and accuracy of results, but to increase speed of transmission, storage,
and further analysts and audits by the ECK. If the low does not recogntze results
that are transmitted or tallied electronically, this technical solutions should, at
least before the law is amended, be used as a parallel systemfor providing a back-
up systemfor enswing accuraq) of tallies and results, while still using the paper-
based system of statutory forms. " I 43

360. The Independent Electoral and Boundaries Commission employed technology in
the 2013 General Elections in the following forms-

(1) The Biometric Voter Registration System (BVR) was used for registering
voters. It comprises a laptop, a finger print scarrner and a camera. The
Biometric Voter Registration System (B\fR) captures a voter's facial image,
furger prints and civil data or Personally Identifiable Information (PIf), that is,
the name, gender, identity card or passport number, telephone number among
other details.laa

(2) The Electronic Voter Identification System (EVD) is an electonic poll book.
There are two t)?es of Electronic Voter Identification System (E\IID)
technology: the laptop with attached finger-print reader and the handheld
device with in-built finger print reader. The Electronic Voter Identification
System (EVD) verifies and confirms voters electonically as registered by the
Biometric Voter Registration System (BVR). They are used to "check-in"

ra2 Elections and Technolory, https://aceproiect.ordace-enltopicVeVetl0 [accessed 30th JuIy, 2016]
ra3 Report of the Independent Review Commission on the General Elections (IREQ held in Kenya on 27th
December ,2007 (Anna 6.A Report on the Data analysis of the 2007 general elections results- Based on sample
constituencies and case studies, Final report, September 9, 2008), pg.360
lslndependent Electoral and Boundaries Commission , http://www.iebc.or.ke/index-php/biomekic-voter-
registration-s.vstem-bu [accessed 23rd July, 20 I 6]
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voters at polling station on polling day and are helpful in streamlining.

Electronic Voter Identification System (EVID) curbs impersonation and

ensrues that only those who registered to vote are allowed to vote.las

(3) The Political Party Nominations System (PPNS) ensures that primary data on

candidates nominated by potitical parties are entered in a format that makes it
easy for the Independent Electoral and Boundaries Commission to veriff the

accuracy of the candidate details, compliance and generate ballot paper proofs.

This is achieved by cross-rnatching the voters register and the political pafiy

register.la6

(a) The Results Transmission System RTS) is a system for transmitting

provisional results electronically to an observation centre. At the end of voting

and when votes have been counted and tallied, the Presiding Offrcers enter the

data on the signed results sheet (Forrr 35) into specially configured mobile

phones and transmit the results simultaneously to the election results centres at

the constituency, county and national level. The Results Transmission System

(RTS) is meant to enhance fransparency through electronic tansrnission of
provisional results frorn polling stations and to also display and visualize

provisional results at the tally centers and provide access to provisional

elections data to media and other stakeholders in real time.laT

361. Several issues and concerns were raised with regard to the use of technology in the

2013 General Elections which include-
(1) that during the 4ft March 2013 poIls, only 17,000 of the 33,000 polling

stations managed to transmit results before it was overwheimed by some

technical hitches. This alternative way of getting results had to be

discontinued when it becarne too slow and although the problem was

identified and fixed, a number of offlrcials had abandoned the transmission

as they took hard copies of the same to tallying centres.l48

(2) the Electronic Voter Identification Device (EVID) experienced some

challenges when some of the machines failed to work largely due to

inadequate training and rururing out of battery charge. ln such cases, the

polling officials carried out verification of voters using the voter register

print outs.lae

1a5 Independent Electoral and Bouudaries Commission, Electonic Voter Ideutification System (EVID)

http:/d^rw.iebc.or.ke/index.php/elect'onic-voter-identification-sYstem-evid [accessed 23rd July, 201 6]

@l and Boundaries commissioa, http://www.iebc.or.ke/index.php/political-partv-

nominations-svstem-ppns [accessed 23rd July, 20 1 6]
,t l.d"p""d*t E *t"ral and Boundaries Commission, Results Transmission System (RTS),

http:/6w.iebc.or.ke/index.phpiresults-t'ansmission.and-presetrtation-rts [accessed 23rd July, 2016]
la8 Supra note 6
rae Supra nole 4

129



(3) in roughly half of poiling stations observed, the Electronic Voter
Identification Device (EVID) was not used, largely due to the limited
timeframe in which hardware was received, configrxed and deployed,
alongside incomplete training for polling staff.rso

(4) inconsistencies in the data submitted by political parties have posed a
challenge on processing of ballot proofs, for example, mix up of photos.
There have also been inaccuracies in the data submitted by Political Parties,
for example, use of nicknames.lsl

5.6.1. Special Audit Report by the Auditor-General on Procurement of
Electronic Voting Devices for the 2013 General Electionsls2

362. Pursuant to a request by Clerk of the National Assembly, on 3'd June, 2013 the
Auditor-General conducted an audit on the procurement of Biometic Voter
Registration @VR) kits for the March 2013 General Elections by the Independent
Electoral and Boundaries Commission. This request was made on the basis that the
kits had failed during the elections and it was therefore felt that this was a waste of
tar payers: 1ro6r.ls3

363. The Terms of Reference for the report by the Auditor-General were as follows-
(i) To establish what triggered the requirement for these devices for the General

Election in Kenya;
(2) To establish the amount of money spent and the financing arrarrgements on

each item;
(3) To carry out a comprehensive review of the procurement processes used in

acquiring the above devices and establish if these processes were in
compliance with the Government's procurement requirements and legislation;

(a) To establish whether the procured devices were delivered in the right
specifications, quantity, timely and to the intended recipients;

(5) To establish if there was value for money to the pubiic on each of the itern;
(6) To identifu irregularities and persons responsible for these irregularities; and
(7) To issue a report including recornmendations.

364. Some of the main findings of the Auditor-General's report were as follows-
(i) The Auditor-General reported that following the 2007/2008 General Elections,

the Independent Review Commission on the General Elections recorlmended
the use of technology in the management of the electoral process;

t50 Ewopean Union Election Observation Mission to Kenya, General Elections 2013
tslsupranote 4
r52 Office of the Auditor General, Special Audit on Proanrement of Electronic Yoting Devicufor the 20i.i General
Election by the Independent Electoral and Boundaries Commission,A6 lune,20l4
r53 [bid. pg 9, para 1.12
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(2) The Auditor-Generai alleged that Independent Eiectoral and Boundaries

Commission failed to obtain value for public funds spent in the procurement of
Biometric Voter Regiskation (BVR) Kits and the Electronic Voter
Identification Devices @VID) used for the March ,2013 elections;ls4

(3) The report identified irregularities and the mismanagement of the tender

processes and assigned responsibility and culpability with regard to the

procurement process by the lndependent Electoral and Boundaries

Commission on other election technology employed in the 2013 general

elections;
(a) The report also looked into the procurement processes of other elections

devices procured by the Commission including: Elecftonic Result

Transmission System (ERTS), Electronic Voter Registration (EVR), Strategic

Materials and Optical Mark Recognition (OMR) Scanners, Universal Polling
Kits (JPK);r55

(5) The report further identified procurement irregularities contrary Procurement

Regulations, 2006 and made wide ranging recomrlendations on the

procurernent processes of the Corunission.

5.6.2. Current Lesal Framework
365. Article 86 of the Constitution provides as follows-

At every election, the Independent Electoral and Boundaries Commission shall
ensure that-

(a) whatever voting method is used, the system ts simple, accurate, verifiable,
s e cur e, ac countable and tr anspar ent ;

(b) the votes cast are counted, tabulated and the results announced promptly
by the presiding fficer at each polling station;

(c) the results from the polling stations are openly and accurately collated and
promptly announced by the returning fficer; and

(d) appropriate structures and mechanisms to eliminate electoral malpracttce

are put in place, including the safekeeping of election materials.

366. The Independent Electoral and Boundaries Commission has the responsibitity of
procuring ICT materials to conduct elections. Articie 227 of the Constitution further

provides on public procurement as follows-
When a State organ or any other public entity contracts for goods or services, it
shall do so in accordance with a system that is fair, equitable, transparent,

c omp e t itiv e and co st- ffi ctiv e.

367. Secti on 44 of the Elections Act provides that -

r5a Supra note ll,pg.27, para 1.3.7
155 Supra note I I
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The Commission may use such technologt as it considers appropriate in the
electoral process;

368. The Pub1ic Procurement and Asset Disposal Act, 2015 sets out procedures for
efficient public procurement and for assets disposal by public entities. It sets out
various roles of the institutions in public procruement such as the National
Treasury, Pub1ic Procuement Regulatory Authority, Public Procurement
Administrative Review Board, the roles and responsibilities of the County
Govemments, the role of the accounting offioer in public organizations among other
responsibilities.

5.6.3. Comparative Analysis
369. Countries around the world have adopted technologies with electoral applications in

different forms. \I/ith regard to registation, a survey of 138 countries by the
International Institute for Democracy and Electoral Assistance showed that an
estimated twenty four percent (24%) of counkies around the world have adopted
biometric voter identification at polling stations. These include Ghana which
procured about 40,000 Biometric Verification Devices (BVR) to ensure that the
machine is available for more than 26,000 polling stations. In Rwanda the system is
integrated with the national register. The voter register is compiled frorn the
National Identification card database arid then updated through a process of public
verification. Equally, the photos from the National Idenffication database are
incorporated in the final voter register used.in the polling stations on the Election
Duy."u

370. With regard to voting technology, mechanical voting rnachines which were widely
used in the United States are now being repiaced by electonic voting machines.
Some of the main electonic voting systems used include punch card voting or
tabuiation systems, machine readable (optical scanning), voting/tabulation systerns
and direct recording electonic systems.

371. With regard to e-voting, according to the International Institute for Democracy and
Electoral Assistance only fourteen percent (14%) of countries of the 140 countries
surveyed have the option of e-voting. These include Belgium, Brazil, France, India,
among others. The most widely used technology for e-voting includes the direct
recording electronic voting machines with and without voter-verified paper audit
kail used in Austalia, Brazil, France, India Japan , the United States among others.
Others include internet voting systems, Optical Mark Recognition (OMR) or
optical character Recognition (ocR) and electonic ballot printers. r57

116 IDEA, Is btometrtc dato ttsed invoter identtfication at polling stotions?
http://www.idea-inUelections/ict/field.cfu?id:488 [accessed 3ls July, 2016]
tsz pF.A, If e-v oting ts crrrently b eing used, what typ e (s) of t echnol o gt us e d?
http://www.idea.int/elections/ict/field.cfor?id:488 [accessed 3 1r July, 20 i 6]
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372.In addition, with regard to capturing manual votes, electronic scanning systems are

aiso used to convert data marked manually on paper into electronic form. It can also

be used to capture other dat4 such as lists of electors who have voted or
inforrnation shown on forms. There are four main types of optical scanning

technologies. They are optical mark reading, optical character recognition,

inteiligent character recognition and imaging technology. Electoral technology
fi.rther extends to identification systems, the interne! office automation and

specialized electonic or mechanical devices.

373.lnthe 2014Indonesian Elections, the election commission, the Komisi Pemilihan

Umrun (KPU) came up with technology-based solutions. The I(PU published the

Excel tabulations on its website frorn the sub-distict, regency, provincial, &d
national levels. Similarly, for transparency and evidence the KPU the scanned

images of the polling station results (Cl fonn) from about 81 per cent of the polling
stations. Tabulation workers from 497 regional KPUs worked tirelessly to tabulate

results at the regency (kabupaten/kota) level. Within the first week, 98.53 percent of
C1 fonns have been scanned and uploaded to the KPU's website.In addition, for
quick preliminary results data entry of the result forms at community offices with
preliminary results :rr-48-72 hours while the manually tabulated result was delivered

by the KPU within the mandated 30 days.

5.6.4. Submissions Received bv the Committee
374. From the submissions received, there was general consensus that the use of

information, corrmunication technology in the election processes was crucial and

critical. On specific matters, the following issues were raised-

(a) Prior Testing of Eleetion Technology before the Generol Elections
375. The Evangelical Alliance of Kenyq the International Commission of Jurists,

Electoral Institute for Sustainable Development in Afric4 National Gender and

Equalrty Commission, Multi-Sectoral Forum, Electoral Observers Group , Jubilee

Coalition, the Central Organization of Trade Unions all submitted that reasonable

time should be allowed for the testing and piloting of all electronic systems and

equipment to be used for voter identification, voting and for the transmission of
results to avoid cases of failed technology during a general elections.

376. The Amani National Congress further submitted that the Elections Act be amended

to provide for the participation of political parties in testing and validating

technology used in the elections.

133



(b) Training of the Independent Electoral ond Boundaries Commission Stoff on
Election Technology

377. Along with prior testing of Election technology, D&y stakeholders submitted that
the Independent Electoral and Boundaries Commission recruits competent staff to
handle the relevant technology and train their existing staff on the use of the
technology at both the constituency and national level. They included Evangelical
Alliance of Kenya, Mkenya Daima" the Intemational Commission of Jurists,
Electoral Institute for Sustainable Development in Africq National Gender and
Equality Commission, Multi-Sectoral Forum, Electoral Observers Group, the
Central Organization of Trade Unions among others. Further, that there is
reasonable time for training of their staff to ensure that they are competent in
handling the election technology to be employed.

(c) Timely and Transparent Procurement of Election Technology
378. Majority of stakeholders submitted that there should be early and transparent

procurement of elections technology to ensure that testing of the technology and
training of staffbefore the elections and with the involvernent of stakeholders in the
choice of technology. In addition, Hon. Peter Kaluma submitted that Independent
Electoral and Boundaries Commission should consult other countries that run
electronic voting and results transmission system to secure tamper proof system for
Kenya.

379.The Evangelical Alliance of Kenya, the International Commission of Jurists, the
Electoral Institute for Sustainable Development in Africa, the National Gender and
Equality Commission, the Multi.sectoral Forum, the Electoral Observers Group,
Article 19, the Society for Intemational Developmen! the Jubilee Coalition and the
Amani National Congress submitted that Independent Electoral and Boundaries
Courmission should ensure that there are clear and open processes for procurement
and use of ICT materials and that Independent Electoral and Boundaries
Commission works towards building public confidence for the use of the procured
ICT tools.

380. In addition, the Amani National Congress submitted that the Election Act be
amended to provide for professional audit firms participation in pre-election and
post-election audit of technologies used in the elections. The Computer Society of
Kenya firrther proposed that there should be physical inspection of the hardware
procured by Independent Electoral and Boundaries Corurrission while software
requirements rnust be documented in details.

38i. The International Commission of Jurists-Kenya fi-rther noted that if properly
adopted, technology would reduce electoral fraud, enhance voter participation and
introduce an efficient, faster and more accurate mode of counting ballots, elirninate
costs and logistics of handling paper ballots. Without such inclusive and transparent
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deliberations, suspicions that often exist in competitive political environments may
undermine the decision to use electonic voting or counting systems, and erode the

legitimacy of the electoral process. The Electoral Observers Group further proposed
that procurement for the technology to be used in 2017, be completed by December
2016. Further, the Electoral Institute for Sustainable Development in Africa
submitted that ICT must be aligned to the legal procedures governing key aspects of
election.

382. East African Center for Law and Justice firrther proposed that in the event of some

malfunctioning kits, there should be swift prosecution of the people responsible for
ensuring that the kits work, from the procurement officers to the technicians

383. Further, with regard to timely procurements for general election materials, the

Ethics and Anti-Comrption Commission submitted that the Independent Electoral
and Boundaries Couurrission should streamline its procurement processes. They

submitted that this was demonstrated in the Public Procurement Adminatative
Review Board Review No.59 of 2012 konsolidated witlt the Reviews No.61 and 62

2 2 . Avante International & Others Vs IEB The review
was insfituted at the Public Procurement Administrative Review Board in relation to
the supply, delivery, installation, configuration, training, testing and commissisning
of Electronic Voter Identification Devices @VID).The Board analysed the marrner

in which the particular tender was handled and concluded that it was fatally flawed.

Bearing that the elections were only two months away, the Board upheld the award

but expressed serious reservations.

(d) Public Awareness on Election Technology to be Employed
384. The National Gender and Equality Commission and the Elections Observation

Group submitted that voters should be able to be made aware of what to expect

when ICT systems and applications are used to implement elections in order to

adequately manage their expectation and that manual voting be put on standby if
technology faiis like was the case in 2013.

(e) Integrate Electoral Management Systems
385. Some stakeholders proposed that electoral systems should be integrated to have one

system. The Evangelical Alliance of Kenya submitted that the election technology

systems should be synchronized to ensure that one system, whether eiectronic or
manual is used for all places, hence if the electronic system fails, then the rest of the

places switch to the manual system. Similarly, East African Center for Law and

Justice submiued that the Independent Electoral and Boundaries Commission

should engage a 'one fit all' approach where the system should be unifonnly
applied across the board.
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386. On the other hand, Mkenya Daima submitted that national registration of persons
should be integrated with voter registration so as to have only one document
employed for voting. Further, the Council of Governors submitted that the
Independent Electoral and Boundaries Commission should use Biometric Voter
Registation (BVR) and on Election Day only Elechonic Voter Identification
(EVID) should be applied.

387. In this regard, the National Registration Bureau submitted that the Independent
Electoral and Boundaries Commission Automated Fingerprint ldentification
Systems (AFIS) should be used to verify and cross-match the furgerprints of voters
dwing the voting process. They submitted that they supported an integrated system.
The Bureau firrther submitted that post-2017 elections the Government intends to
inhoduce a multi-purpose, chip based, electronic identity card which will suppor[ e-

Government and e-Commerce fimctions and that the Independent Electoral and
Boundaries Commission should use the same card for registration and e-voting. In
addition, that the data held by National Registration Bureau can be used to veriff
and cleanse the data of registered persons. The National Registration Bureau flrrther
submitted that while the Independent Electoral and Borurdaries Commission has
14,352,545 voters registered, the National Registration Bureau has registered and
issued 26.3 million Kenyans with national fD Cards, out of which" 2.7 million are
projected dead by the KNBS. This means that of the eligible voters, 9.2mi11ion
Kenyans are yet to be registered as voters.

388. On the contrary, the Vice-chairperson of the Independent Electoral and Boundaries
Commission, VIr. Ahmed Issack Hassan, submitted that while there have been
proposals to integrate different registration systems by registering ageucies such as

the Kenya Revenue Authority (KRA), the National Hospital Insurance Fund

OIHIF), Central Bank and the National Social Security Fund CNSSF).Further, the
Chairperson submitted that in order to have an integrated registation system tle
laws need to be integrated and to give the mandate to an independent body.

389. The Chairperson, while giving comparatives, stated as follows-
"You have talked about Integrated Personal Exchange System (IPES) where you
have got one document for a voter and also as a Kerryan. Until we integrate our
lau,s, we cannot integrate the system. This is because whenyou are born, you get a
birth certificate under the Kerrya Births and Deatla Acts. When you reach 18
years old, you get an ID cmd under the Registration of Persons Act which ts

another Act of Parliament with different personnel. When you die, those who are
gotng to bury you will apply for the death certificate under the Regtstration of
Death Act. When you apply for a Passport, you get it under the Immigration Act.
There arefive separate Acts with different bodies. Some of them if not atl of them

' are really execiltive. These are all bodies within the ExeCuttve. This includes those
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who give the ID cords, the deatlu and birth certificates and the Passport. Now the

voter register is gtven to the IEBC. "

390. The Chairperson further clarified that-
"In places where they use the same information, the voter register resides with the

electoral commission. In fact, the entire southern region (SADC), which includes

countries like Zambia, Zimbabwe and South,4frica, they get datafrom the central

Goyernment, but the regtster is hosted and held by the commission for good

reason. This is because the Executive is a player in the electoral process. It may

be very appealing and very fanciful. However, right now in our crtrent
erryironment, you cannot give thts role to the Kenya National Registration Bureau
(KNRB). You have to first integrate the law and get an independent body that will
do that. Currently, the best way that you have ts the IEBC for it is the body that

has been given the constitutional mandate to conduct voter registration, carry out

continuous registration and amend the register. I, therefore, want to disagree with

any appeal by this IQ{kB that they can do this work themselves. They have been

unable to integrate eur own documentation for we still hatte more than six

documents in our wallet. We have the Driving License, the Pin Number, the

National Hospital Insurance Fund NHIF) card and many more. Let w first start
wtth that one before they come to the voter register."ts8

@ Electrification of Polltng Stations
391. Mkenya Daima submitted that electrification of schools as polling centres is

essential and makes it possible for greater adoption of technology in voting and

counting processes as these also serve as polling stations-

(g) Use of ICT to Allow Kenyans Living Outside Kenya to Vote

392. T\e Kenya Diaspora Alliance submitted that a specific "Diaspora Electoral Lout"
should be put in place to facilitate voting in Diaspora. Such a law should provide for
the different unique factors in the Diaspora constituency, including, but not limited
to registation, time zone differences, diverse privacy and data protection

legislations in host counkies.

(h) Monitortng and Evaluation of ICT used in Elections
393. The necessity of monitoring and evaluation was brought up by several stakeholders.

The Computer Society of Kenya noted that the hardware and software used by

Independent Electoral and Boundaries Commission should be independently

audited before, during and after elections by organrzations such as lnfomration

Systems Audit and Control Association. They further proposed that there should be

independent ICT experts as election observers. Sirnilarly, the Evangelical Alliance

158 Parliament of Keny4 Hansard record of the Meeting of the Joint Parliamentary Select Committee on Matters

Related to the Independent Electoral and Boundaries Commission held on Tuesday,2od Augusg 2016 in County

Hall- Mini Chamber, Parliament Buildings, Nairobi,pg.25
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of Kenya submitted that there should be ICT agents for all stakeholders to observe
ICT used in elections at all times so as to create public confidence in the ICT
system and ensure transparency.

(i) Use of Additional Technologies
394. Some of the stakeholders were of the view that Independent Electoral and

Boundaries Commission should invest and adopt in new technology to ensure free
and fair elections. National Gender and Equality Commission submitted that
Independent Electoral and Boundaries Commission should continue to invest in
ultra-modem ICT election management process.

395. Some stakeholders such as the Electoral Institute for Sustainable Development in
Africa submitted that Electronic Voter Identification System @VID) shoutd be
replaced with more reliable and portable machines. Similarly, Mkenya Daima
submitted that Independent Electoral and Boundaries Commission should install
electonic counters in each ballot box to maintain a running count of the bailots cast
for that position. Fwther, Mkenya Daima and the Council of Governors submitted
that there is need to install mobile CCTV technology at every entance to a polling
stream. The Coalition for Reforrns and Democracy fi.rther submitted that
Independent Electoral and Boundaries Commission should liaise with other
Govemment institutions and other stakeholders to get the technology for use in
elections.

396. With regard to the transmission of results, Mkenya Daima and the Council of
Govemors submitted that Independent Electoral and Boundaries Commission
should adopt the use of scanners to record elections to increase efficiency and
integrity of the electoral process. Scanning of ballots as part of the counting process
will serve as data points and back up to the physical ballots and data analysis to
provide insights into patterns to inform the electoral reform. Further, Mr. Barasa
Nyukuri submitted that polling station data should be available eleckonically in
easily accessible formats rather than the PDF format which is not accessible to all.

5.6.5. Reoort of the Panel of Exnerts on Information and Communication
Technolocy

(a) Challenges ldentified by the Panel of Experts on Information and
C o mmunic atia ns T e chn o lo gy

397. A Panel of Experts on ICT identified by the Committee in their Repor! herein
attached as'Annex 9/, observed the following challenges that had arisen in the
2013 General Election-

(1) Late introduction of technology to the electoral process left limited
time to follow laid down Standard Operating Procedures (SOPs) and
policies for acquisition and implemantation of the systems, e.g.
procurement, testing, sign-offs, audit, training, etc;
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(2) Lack of adequate infrastructure (power, hardware, software,
telecommunication, etc) to support the electoral system;

(3) Non-conformity of the deployed election system to the original
technical specifications; the Electronic Voter Identification @VID)
procured was not the same as what was in the original specification;

(a) Lack of a Disaster Recovery and Business Continuity Plan to counter
any system failures;

(5) Lack of a legal framework and Standard Operating Procedures (SOPs)

to guide on the ICT electoral system and the lack of a national ICT
standards regulatory framework;

(6) Inadequate skilled or trained personnel to manage and operate the

election system;
(l)Lack of an lnformation Security Policy to protect election data and

information;
(8) Lack of interoperability and integration of various legacy electoral

sYstems;
(9) Lack of a defined fi'arnework for technical stakehoider engagement and

participation in plaruring, procurement, testing and implementation of
the system;

(10) Lack of an election system audit mechanism before, during and after

elections;
(11) Slow system response to users at the polling stations during elections;

and
(12) There was no capacity building done for the Independent Electoral

and Boundaries Commission by the system developer in tenns of use,

configuration, upgrade, maintenance and sustainability of the election

system-

(b) Current Status of Electi.on Technology
398. The Panel further set out the current status on ICT and made recorlmendations for

the 20 l7 General Eiections.
(i) Hardware

(1) There are 15,000 Biornetric Voter Registration (BVR) kits. Out of
15,000 BVR kits only 8,000 ale functional. However, there is need to
upgrade some parts of the 8,000 kits to make them fully firnctional for
the coming elections. Statistically, these 8,000 translate to 5 Biometric
Voter Registration (BVR) kits per ward (1,450 wards country-wide);

(2) There are 34,600 Election Voter Identification Devices @VIDS). Out
34,600 only 22,500 are functional. However, the functionality of these

22,500 is not fully guaranteed (failure rate is 1 out of 3) due to tare

and ware, taking into consideration the average life span of electronic

devices is 3 years;
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(3) There are 40,000 Mobile Phones. Out of 40,000 phones only 15,000
are available. The modeis in stock (Nokia 1100 andNokia 1680) are
out of production; and

(a) The current seryers (procured in 2010) are due for replacement.

(ii) Software
(1) The Results Transmission System (RTS) was developed for the

Indepei:dent Electoral and Boundaries Commission through a
technical support assistance by International Foundation for Electoral
System (IFES);

(2) BVR software- the Independent Electoral and Boundaries
Commission recently signqd a five (5) year Service Level Agreement
(SLA) for support and maintenance;

(3) Tallying software- there is no tallying software;
(a) The Independent Electoral and Boundaries Commission Portal,

Internet and Web services need to be upgraded to enhance result
display;

(5) Voter database- this runs on Oracle database and is functional; and
(6) The nomination system, which is used for management of election

candidates, should be upgraded.

(iii) Infrastructure
(1) The location of Independent Electoral and Boundaries Commission

offices within the Central Business District poses a lot of risks,
threats and hazards to its ICT operations;

(2) Data Centre Facility- the current data cenke facility is hosted in the
crurent premises at a position which is a major risk;

(3) Currently the Independent Electoral and Boundaries Commission
does not have a Disaster Recover site;

( ) The current Wide Area Network (WA].i^) covers only seventeen (17)
regional offices; and

(5) The current result transmission network is only provided by one
service provider. This is a risk.

5.6.6. Recommendations of the Committee
399. The Committee recommends as follows-

(1) Guidine Principles for Use of ICT
(a) That the ICT systems used be impartial, efficient, simple, accurate,

verifi able, secure, accountable and transparent;
(b) That the processes for the identification, procurement and deployment

of ICT systems be conducted in an open and nansparent panner; and
(c) That no. new technology should be introduced in the election process

later than one year before an election.

140



(2) Legislative Framework for ICT
(u) That section,44 of the Elections Act be amended to require the use of

technology in the electoral process;
(b) That pursuant to sections 44 and 109 of the Elections Act, the

Independent Electoral and Boundaries Commission, in consultation with
. all relevant stakeholders, including political parties, agencies or

institutions, makes regulations to govern the use of technology in the

elections, and that the regulations be tabled in Parliament within thirty
days from the date of enactnent of the Election Laws (Amendment)

Bilt;
(c) That the regulations to be made provide for, among other things-

(i) acquisition and disposal of ICT assets and systems;

(ii) testing and certification ofthe system;
(iii) mechanisrns for the conduct of a system audit;
(rg data storage and information security;
(v) data retention and disPosal;
(vi) access to electoral systern software source codes;

(vii) development and implementation of a disaster recovery and

operations continuitY Plan;
(viii) telecommunicationserviceprovision;
(ix) inventory of ICT assets and systerns;
(x) capacrty building of staff of the Commission and stakeholders

on the use of technology in the electoral process;

(xi) teleeommunication network for voter validation and result

transmission; and
(xii) the establishrnent of an ICT oversight technical committee

comprising of keY stakeholders.

(3) ICT for the 2017 General Elections and Beyond
(a) That for pqposes of the 2017 General Elections, the technology to be

appLied shall be for registration, identification and results transmission

(BV& EVID and RTS);
(b) That the Independent Eiectoral and Boundaries Commission puts in

place mechanisms to ensure-

(D Eleckonic submission of names and other inforrnation
required in the nomination processes;

(iD Eleckonic transrnission of all poll results; and

(iii) Polling result forms be made available to the public through a

public portal; and

(19 Voter identification ttrrough biometrics.
(") That the Independent Electoral and Boundaries Commission ensures

that the necessary hardware and software are in place to support the use

of technology in rhe 2017 General Elections;
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(d) That where procurement of new equipment may be necessary, the
Independent Electoral and Boundaries Commission, in consultation with
all relevant agencies and institutions, ensures the timely procurement of
appropriate e quipment;

(e) That all procurement of ICT equipment for the 2017 General Election to
be concluded at least eight months before the election.

(0 That all existing equipment and any new equipment procured be
transparently tested and deployed in good time in readiness for the next
General Elections;

(g) That the equipment to be used in the election be tested sixry (60) days
before the next General Elections;

(t ) That a structured and scheduled capacity building programme be put in
place and implemented for training of staff and other stakeholders on
the technology to be used in the electoral process; and

(i) That the Independent Electoral and Boundaries Cornmission urgently
puts in place a Disaster Recovery and Business Continuity Plan.

5.7. VOTING PROCESS
400. The voting process includes opening of polling stations and election materials and

casting of votes on the Election Day.

401. The 2013 General Elections saw the election of the President and Deputy Presiden!
Senator, Member of Parliament, Woman Representative Governor and Deputy
Governor and Member of County Assembly all on the sarne day.

402. The Report of the Independent Review Commission on the General Elections with
regard to the 2007 General Electionslse made the following recommendations with
regard to the voting process and specifically to the polting day operations-

" Take steps to eltrninate bribery including stronger sanctions like
disqualification -for candidates irwolved in it.

" Discontinue the complementary practtce of allowing assistance on the basis
of illiteracy and adjust voter education programmes accordingly.

c Stop using black bool<s (consider destroying them) and consider ustng
tendered ballots instead.

n Asstre party agents' access to polling stations and tallytng centres: and the
only restriction should be the mmimum number of persons that the polltng
station or the tallytng centre can reasonably accommodate.

. Part! agents should be adeEtately identified and, in the case of tallying
centres, be tssuedwith special tags.

l5e Report of the lndependent Review Commission on the General Elections held in Kenya on 27th December ,
2007,p9.7671162

1.42



, In joint elections, hand all tltree ballots to the voter at the same time, and

stress this potnt in training and in voter education'

o Make eyery ffirt to make polling stations accessible to all voters,

especially people with dtsabilities artd the elderly.

n Issue a checklist to electoral fficials surtteying polling stations to assess

whether the polling stations are accessible to all categortes ofvoters'

. Polling stations need to be well designed to allow for easy entry and exit.

Ftrthir, the safety corridor needs to be restricted to ECK fElectoral
Commission of Kenyal personnel, party agents and those voting-

o Party agents need to undergo ECK [Electoral Commission lf {:"y"] --
superviied training (the same tratning as poll workers) and.should not be

allowed into the polling station unless they have undergone the training-

n After training atl polt workers and party agents need to be sworn. Training

should identify the penaltiesfor periury, fraud and rigging'
o Train one poll worker as a 'greeter" for each polling station to ensure that

voters are directed to the correct polling place'
n On Election Day, the ECK [Electoral Commission of Kerryal should

provide polting itotton staf withfood and water. Party agents should not

be allowed to provide food- "

403. The Independent Review Commission on the General Elections report noted that

the requirement of a Voters card for voting is a redundant requirement, "If their

name is in the register, voters should be allowed to vote with the simple

presentation of the ritional ID fldentification Card] or passport."t60

404. Several challenges were identified with regald to the voting process in the 2013

General Elections. The Independent Electoral and Boundaries Commission

employed the use of Biometric Voter Registration Kits, Electronic Voter

Identification Devices, and the Electronic Results Transmission System for the first

time in the March 2013 General Elections to enhance the credibility of the

elections. However, in roughly half of polling stations observed, the Electronic

Voter Identification Device was not used largely due to the iimited timeframe in

which hardware was received., configured and deployed, alongside incomplete

training for polling staffl

405. In addition, the Commission did not to put in place arrangements for special voting,

such as voting abroad, early voting, voting by persons involved in the

administration of elections on Election Day, mobile or homebound votinB, and

absentee voting by voters who are away from their place of residence on Election

tn Ibid Pg.l57
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Duy.'ut The Commission was also unable to make provisions or preparations for
special voting for persons on election duty for the 2013 General Elections,
especially in view of the fact that over 100,000 security and election personnel were
deployed during the elections. 152 Regulation 161 of the Election (Genera1)
Regulations which requires the Commission to make arrangements for special
voting by officials on Election Day duty was therefore not effected. The
Independent Electoral and Boundaries Commission has also not operationalized
mechanisms to allow Kenyans living outside Kenya (the diaspora) to vote in the
general elections.

406. Other challenges identified were that the secrecy of vote was not sufficiently
protected, mainly because of the way polling booths were arranged and because
provisions for assisted voting for disabled or illiterate voters were not adequately
applied.163

5.7.L. Current Lesal Framework
401.T\e Constitution of Kenya 2070 provides that 'the people may exercise their

sovereign power either directly or through their democrattcally elected
representatives.t6a The Constitution of Keny4 2010 firrther offers protection for the
civil and political rights which include the right for every adult to be registered as a
voter and to vote by secret ballot and to be a candidate for public office,165 access to
information,l66 and freedom of the media,167 and gives special attention to the rights
of women, persons with disabilities, children, young persons, minorities and
marginalised groups.

408. Article 81 on the General Principles of the Electoral System provides as follows-
The electoral system shall comply with thefollowing principles-
(a) freedom of citizens to exercise their political rights under Article j8;
ft) not more than two-thirds of the members of elective public bodies shall be of
the same gender;
(c) fair representation of persons with disabtlities;
(d) unhtersal suflrage based on the aspirattonfor fair representation and equality
ofvote; and
(e) free andfair elections, which are-

161 Iastitute of Education and Democracy, Dynamics of Danocracy: Strategiesfor Future Elections, An Audit Of
The Legal, Instituttonal and Administrattve Frameworlcs that Gwerned The 4th March 2013 General Electiors Jwre
2014
152 African Uniou Commission, Report Of African Union Elections Observation Mission to the 4 March 2013
General, Elections In Kenyq 2013
163 European Union Election Observation Mission to Kenyq General Elections 2013
rn Article (1 (2) of the Constitution
165 Article 38 (3) of the Constitution of Kenya,2010
166 Article 35 ofthe Constitution of Keny4 2010
167 Article 34 ofthe Constitution, 2010
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(l by secret ballot;
(ii) free from violence, intimidation, tmproper tnfluence or corcuption;
(iii) conducted by an independent body;
(iv) transparent; and
(v) admtntstered in an impartial, neutral, fficient, acctrate and

accountable manner.

409. With regard to the voting process, Article 86 of Constitution of Kenya provides as

follows-
At every election, the Independent Electoral and Boundaries Commission shall
erzsure that-

(a) whatever voting method is used, the system is simple, accurate, vertfiable,

s e cxtre, acc ountable and transparent ;
(b) the votes cast are counted, tabulated and the results announced promptly

by the presiding fficer at each polling station;
(c) the results from the polling stations are openly and accurately collated and

promptly announced by the returning fficer; and
(d) appropriate structures and mechanisms to eliminate electoral malpractice

are put in place, including the safekeeping of election materials.

410. Kenya has ratified the major international instruments which cover electoral rights.

Under Article 2(6) of the Constitution of Kenya, such treaty obligations are

incorporated directly into Kenyan law at ratification and can be relied on in court.

They include the Universal Declaration of Human Rights which provides that

"everyone has the right to take part in the government of hts country, directly or
through freely chosen representatives" and that "the will of the people shall be the

basis of the authority of government; this wtll shall be expressed in periodic and

genuine elections which shall be by trtiversal and equal 1ffiage and shall be held

by s ecret vote or by equtvalent fre e voting procedures. " l 68

411. The Elections Act sets out comprehensive provisions on the voting.process. It
provides the right to vote as specified under Article 38 (3) of the Constitutionr6e and

the eligibitity to vote which requires a person to have been registered as a voter,

produce an identification document, the holding of _elections by the returning

o16""rtz0 and determination and declaration of results.lTl gt the eligibility to vote,

section 10 of the Elections Actprovides as follows-
(1) A person whose name is entered tn a register of voters in a particular polling
statton, and who produces an identtfication document shall be eligible to vote tn

that polling station.

r6t Arlicle 21 of the Universal Declaration of Human fughts,1948
l6e Section 3 of the Elections Act, 2011
170 Section 38 of the Elections Act, 2011
t7r Section 39 of the Elections Act, 2011
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(2) The identification document produced in subsection (l) shall be the
identification document used at the time of registration as avoter-
(3) Nothing in this section shall entttle a person who is prohibited.fro* voting by
any written low to vote or relieve that person from any penalties to which the
person may be liablefor voting.

412. The Independent Electoral and Boundaries Cornmission Act provides for the
mandate of Independent Electoral and Boundaries Commission as the body
responsible for the conduct of elections in Kenya pursuant to Article 88 of the
Constitution. The Political Parties Act guides the functioning of political parties and
establishes the National Consultative Forum and the Registrar's office;

413. The Elections (General) RegulationslT2provides comprehensive guidelines on the
voting process including on appointment of the returning officers and clerks and the
designations of polling stations. It also makes provisions on voting at elections
including the elections procedu.re, electronic voting, election material at the polting
station including the specifications of the ballot box, admission to the polling
station, keeping order at the polling station, polling time, prescribes bailot papers
set out in the schedule, seali.g of ballot boxes, voting procedwe, assisted voters,
among other procedures. 173

414. The International Covenant on Civil and Political Rights also enumerates the right
of citizens to take part in public affairs directly or indirectly through freely chosen
representatives, to vote and to be elected in genuine periodic elections as well as
essential principles of political rights such as universal and equal suffrage, voting
by secret ballot and the guarantee of freedom of expresslorr.lT4

415. Similarly, the African Charter on Human and People's Rights provides that every
citizen shall have the right to participate freely in their govemment through freely
chosen representatives in accordance with the provisions of the law.l75

416. The right to vote is also contained in other international conventions such as the
Intemational Convention on the Elimination of All Forms of Racial Discrimination
which emphasizes on universal suffra1e;r75 the Convention on the Elimination of
All Forms of Discrimination Against Women which places obligations on the
government to ensure that women, on equal terms with men, have the right to
vote; r77 and the Convention on the Rights of Persons with Disabilities which

ll Kenya Gazette SupplementNo. 161, Legislative SupplementNo. 54, Legal Notice No. 128, 2nd November,2072
rE Section 59-72 of the Elections (General) Regulations,2012
l?a Article 25 of the lntersational Covenant on Civil and Political Rights
r75 Article 13 (l) of the African Charter on Human and People's Rights
r75 Article 5 (c) ofthe International Convention on the Elimination of All Forms of Racial Discrimination
rz Article 7 (a) ofthe Convention on the Elimination of AII Forms of Discrimination Against Women
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specifies specific steps that governments should take to ensure Persons with
Disabilities realize their right to vote.178

5.7 .2. Comparative Analvsis
417. A comparative analysis on the voting process in the Philippines reveals that voting

is done by biometrically registered voters. Citizens can use any two identification
documents with the applicant's photograph, address and name. The accepted

identifications documents include: current employee's ID with the signature of the

employer or authorized representative; Postal ID; Student's ID or library card,

signed by the school authority; Senior Citizen's ID; Driver's license; National

Bureau of Investigation(NBl)/ Philippine National Police(PNP) clearance; Passport;

Social Security System(SSS)/ Government Service Insurance System(GSIS) ID;
Integrated Bar of the Philippines (IBP) ID; License issued by the Professional

Regulatory Comrnission (PRC) and; any other ID which fits the criteria.rTe

418. The ballot rnachine used is advanced as it is automated and it has internal vote

counting system and rejects, automatically, ballot papers that have not been filled in
well. This is helpful as counting is not done manually. The use of a voting machine

that does counting as voting is on-going proves to be a sufficient method to curb

riggrng during elections in Philippines.

419. With regard to the method of voting, comparative data by the ACE (Administration

and Cost of Elections) Project: Electoral Knowledge Network shows that of 209

countries surveyed, a rnajority, at 92.4 per cent manually rnark ballot. OnIy 7.9 per

cent of cogntries have adopted electronic voting including Argentin4 Belgium,

Brazil, Bhutan, Ecuador, France, Guam, Indiq Mongoli4 New Caledonia" Peru,

Philippines, Portugal, Paraguay, Singapore, United States of America and

Venezuela. Other voting methods adopted include mechanical voting machine,

punch cards and the internet.lso

420. With regard to conditions and restictions imposed on the right to vote, the voting

rights of citizens iiving outside their country of nationality is limited due to the

requirement of prior registration. In Australiq the right to vote by overseas absentee
.rroting may be exercised only within six years after leaving Australia. Failure to

return within six year-s results in the loss of the right to vote. However, annual

extensions of registration as an overseas absentee voter are also allowed. In Canad4

the right to vote by overseas absentee ballot may be exercised only within five

rT8Article 29 of the Convention on the Rights of Persons with Disabilities
r7e Official Gazette, Voter Registration, http://www.gov.pt/serviceVvoters-id/ [accessed 6s August 2016]
rso 4"" Projec! The Electoral K:rowledge Networh Yoting method, How do electors cast their votes?

http://acepro-iest.ore/epic-ep/CDTable?question:VO0 I I [accessed 4h Augusg 201 6]
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consecutive years after leaving Canada.l8l However, Germany is less restrictive
since an overseas voter only has to prove prior permanent residence in Germany for
an intemrpted period of tlree years. Additionally, once the residence requirement is
satisfied, the overseas voter is allowed to vote for up to twenty-five years of leaving
Germany. The right lapses thereafter.

421. With regard to the polling station for voting by citizens living outside their country,
the polling place is often the embassy or consulate or rented halls. Countries like
Moldov4 Poland, Russia and llkraine require in-person voting. However, postal
voting which refers to the casting of votes by mail, is transmitted either directly to
the electoral management body of the country of origin or delivery of the ballot to
the embassy or consulate for transmission to the electoral management body. This is
usually delivered with an inner envelope with the ballot and outer envelope
addressed to the embassy or consulate. This method is exclusively used by Canada"
Germany, Italy, Spain, United Kingdom and the United States. Postage is usually
provided for free.

422. V\rtth regard to compulsory voting, comparative data by the ACE (Adminisllation
and Cost of Elections) Project :Electoral Knowledge Netrvork shows that a survey
of one hundred and ninety four countries indicates that in 85 per cent of countries
including Kenya, voting is voluntary. However, in 8.3 per cent of the countries,
voting is compulsory and regulated in the electoral law. These include Angot4
Argentin4 Australi4 Bolivi4 BrazTl, Cyprus, Ecuador, Egypt" Greece, Honduras,
Luxembourg, Nauru, Panam4 Peru, Philippines, Paraguay, Rwand4 Singapore and
Turkey. In 7.8 per cent of the countries, voting is compulsory and regulated in the
constitution. These include Angol4 Australia, Argentina, Austria, Belgiuq Bolivia,
BraztJ, Clprus (Nortt), Costa Ricq Dominican Republic, Ecuador, Eg;pt, Greece,
Honduras, Panama, Peru, Paraguay, Thailand, Uruguay. 182 f'sr example, in
Australia voting has been compulsory since 1924 afi the enforcement is strict with
sanctions such as fines if the non-voter cannot provide a legitimate reason for
abstention.ls3

4Z3.InBrazrl, voting is compulsory for citizens above 18 years old but there are soule
exceptions. It is optional for citizens above 70 years old and for citizens above 16
years but less than 18 years old, for citizens who cannot read and write, for those
who are siclg those who are not in their constituency of residence and civil servants
and military staff in service on the polling day. Voters who do not exercise their

Itr Henry S. Rojas , Development Associates Occasional Paper In Democracy And Governauce, A Comparative
Study of the Overseas Yoting Laws and Systems Of Selected Countries, Developmbnt Associates Occasional Paper
No. 17
r82 6"" Ptoje"L The Electoral Knowledge Network, Legislative Framework Compulsory /Yoluntry Yoting
http://aceprqiecrore/epic-en/CDTable?question:LF004&set lanzuaee=n [accessed 3d August ,2076)
183 Co*tttonwealth Electoral Act 1918; Section 245 Australian Elecloral Commission, http://aceproiect.org/epic-
en/CDCounW?set lanzuaeFen&topic:LF&countr.v:AU#LF004 [accessed 3d August ,2016]
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duty to vote and do not justift this omission to the electorai judge within thirry days

after the election, face a fine of 3 to 10 per cent of the minimum wage rate in the

region.lsa

5.7.3. Submissions Received by the Committee
(a) Incorporate Technology in tlre Voting Process

424. A number of stakeholders were of the view that the lndependent Electoral and

Boundaries Commission should incorporate technology in the voting process. These

included the Evangelical Alliance of Keny4 Hon. Peter Kaluma, the East Africa
Centre for Law and Justice, the Council of Govemors and the Kenya Diaspora
Alliance. They submitted that the Independent Electoral and Boundaries
Commission should aliow electronic voting and voting from any place and that
voting tethered to a polling station disenfranchises some Kenyans.

425.The Kenya Diaspora Alliance submitted that electoral technologies, including
electronic voter registration should be used and that cornpetent, competitively
sourced or referenced experts, both locally and abroad, with impeccable integrity
should be brought on board to manage the systems. Furfter, the National Gender

and Equality Commission submitted that in this regard, the Independent Electoral
and Boundaries Commission should be generally prepared for the elections

including ensuring timely procurement and testing of systems and procedures.

(b) Ensure Peace, Law and Order at Polling Stations
426. Amajority of stakeholders submitted that the environment at the poLling stations on

elections day shouid be conducive and secure for voters. The Coalition for Reforrrs
and Democracy submitted that the voting processes should have the following
stages: provision of a counter to take attendance, identification of voters, issuing ali
the ballots to the every voter and a progress report given from every polling station.

427.Nfl<enya Dairna submitted that Independent Electoral and Boundaries Commission
should ensure a secure, peacefui, orderly, tightly contolled and independently
monitored voting process and especially the counting of votes at the polling station.

Further, that political party should ensure they conduct themselves in a manner that

does not interfere with the security, peace, law and order in polling stations and in
the counting of votes. They should also invest in suffrcient, trained and committed
party agents to observe both the voting and the counting and avoid issuing any

inciting statements in the process of voting, counting and tallying of votes..

428. With regard to electoral offences, the Institute of Certified Public Accountants of
Kenya submiued that there should be law a to criminalize voting or attempts to vote

le Constitution; "Constituigao da Repriblica Federativa do Brasil" at Article 14, http://aceproiect.org/epic-
en/CDCormtry?set laneuaeren&topic:LF&countrr-BR#LF004 [accessed 3'd Augusl 20 1 6]
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twice and setting the penalty at a jail term for a period not exceeding two years or a
fine not exceeding 500,000 shillings or both.

429.h this regard, Mkenya Daima stated that any candidate or parfy cited by
Independent Electoral and Boundaries Commission and independent observers as

having interfered with or disrupted voting and or counting, should face severe
penalties, including being banned from politicai or State office for life.

(c) Monitoring and Validation of Election Results
430. A number of stakeholders submitted that there should be monitoring of the counting

and tallying process and validation or an audit of the results before they are
announced. Mkenya Daima submitted that the Independent Electoral and
Boundaries Commission should procure the services of an independent assurance
party to assist in validation of the results before they are announced. This, they
stated, assures the public of the integrrty of the election.

431.With regard to monitoring, the Arnani National Congress submiued that the
Political Parties Act be amended to provide for political party firnding or election
agents (one agent per polling station) to reduce cases of malpractices such as ballot
stuffing in some parties' strongholds. In this respect, the Coalition for Reforrrs and
Democracy also submitted that a periodic report from polling stations would help
cure ballot stuffing.

432. On a similar note, the Editors Guild submitted that the vote tallying to be adopted
must be one that is open and therefore available for audit and verification by the:

media and all citizens at all levels of vote tallying process right from the polling
centres to the national tallying centre.

(d) Mainstream fssues of Special fnterest Groups
433. Several stakeholders noted that there was need to place measures to cater for

Special Interest Groups and especially different categories of persons with disability
in the voting process. The Kenya National Commission on Human Rights, the
Kenya National Association for the Deaf, the National Gender and Equaliry
Commission, the Ethics and Anti-comrption Commission and the Multi-Sectoral
Forum submitted that the Independent Electoral Boundaries Commission should put
in place measures to ensure voters with disability are adequately facilitated.

434. Specifically, Kenya National Commission on Human Rights and the Kenya
National Association for the Deaf stated that the lndependent Electoral Boundaries
Commission should provide braille voting materials for the blind and sign languzrge
interpreters for the deaf. In addition, the Multi-Sectoral Forum submiued that
persons with disability be involved in civic education and other electoral procesries.
The Kenya National Commission on Human Rights fi:rther submitted that the
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Elections Act should be amended and guidelines enacted obligating provision of
these facilities while the Multi-Sectoral Forum firttrer submitted that Independent
Electoral and Boundaries Commission should define who a person of unsound mind
and have specific provisions that persons with disabilities be provided with persons
to assist them at the polling station.

435. Fr:rther the National Gender and Equality Commission submitted that the
lndependent Electoral and Boundaries Commission should prepare election
management staff to facilitate persons with disability and to mainstream issues
concerning Special Interest Groups at every polling station, for instance for persons
with disabilities to cast votes on priority basis and training staff to manage help
desks managed by persons who are adequately trained to deal with different
scenarios that may arise. Similarly, the Ethics and Anti-comrption Commis5iell
submitted that polling stations should be accessible to all voters especially to
vulnerable groups such as the elderly

(e) Training of Polltng Officiols
436. A number of stakeholders including the Council of Governors and the Kenya

National Commission on Human Rights submitted that the Independent Electoral
and Boundaries Commission should ensure comprehensive training of polling
officials to ensure proper management of elections.

(fl Limtt Number of Voters Per Polling Station
437. Several stakehoiders including the Kenyan National Commission on HumanRights,

the National Gender and Equality Cornmission and the Council of Governors. noted
that the number of people per polling stations should be reduced and the number of
polling centers increased to reduce congestion. On a similar note, the National
Gender and Equality Commission and the Law Society of Kenya submitted that the
number of polling stations should be increased so as to reduce congestion and ease

the flow and control of voters.

438. The Kenya National Comrnission on Human Rights submitted that clause 13 of the
Election Laws (Arnendment) Bill, No. 3 of 2015r85 which proposed a maximum of
seven hundred (700) people per polling.station be adopted and passed. The Jubilee
Coalition also submitted that Polling stations should not have rrore than seven
hundred (700) voters per voting station. Clause 13 of the Election Laws
(Amendment) (No. 3) Bill of 2015 provides as follows-

The Elections Act, 2011 is antended by inserting the following nao section
tmmediately afier section 38-

r85 Kenya Gazette Supplement No. 189 Q.{ational Assembly Bills No. 63)
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38A.For the purposes of conduct of elections, the number of voters per polling
statton shall not exceed seyen hundred or such other number as the Commission
may determine.

439. On the same matter, the Council of Governors submitted that Polling stations
should have not more than five hundred (500) voters. On a similar note the Office
of the Registrar of Political Parties submitted that there should be a buy-in on the
recourmended polling stations before an election. In addition, the locations should
be gazetted before the elections.

(g) Interference by Political Parttes and Politicians
440. The Kenya National Commission on Human Rights submitted that Members of

Parliament and political parties should cease interfering with the political processes
and that laws and reguiations and procedures relating to elections should be
finalized and passed before the election. They submitted that this will help avoid the
confusion and uncertainty that was wihressed in 2013 and allow the Independent
Electoral and Boundaries Commission ample time to effectively implement those
laws.

(h) Staggering of Elections
441. Several stakeholders noted that the Independent Electoral and Boundaries

Commission had the immense responsibility of handling six elections in one day
and gave proposals on how the elections could be staggered. The Amani National
Congress submitted that the election of the six representatives sliould be staggered
in two elections to allow effective and efficient management of elections and reduce
cases of malpractices.

442. T\e Political Parties Liaison Committee submitted that elections should be
staggered and done in two consecutive days as follows: election of county
representatives (Member of County Assernbly, 'Women representatives and
Governor); and the election of national representatives (Members of Parliarnents
and President).

(i) Video Recording at Polling Centers
443. Tbe Council of Governors and the Jubilee Coalition submitted that there should be

video recording of the counting and the result's announcement at all polling stations.
Further that parry agents and observers should be allowed to video record the
counting and results declaration process.

(j) Deployment of Returning Offtcers and Presiding Officers
444. The Council of Governors submitted that the deployment of Returning Officers and

Presiding Officers should be through open balloting by the persons concerned in the
presence of political party agents and observers.
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(k) Voting of Kenyans Living Outside Kenya (the Diaspora)
445. A nurnber of itakeholderi raised concern of how the Independent Electoral and

Boundaries Commission would realise the rights of Kenyans living outside Kenya-

The Multi-Sectoral Forum submitted that the Elections Act be amended to provide

for a mechanism and framework within which registration of citizens in the

Diaspora will be undertaken, who to oversee the exercise and the marrner in which
the elections in the diaspora will be undertaken. Further, the Kenya Diaspora

Alliance submitted that the lndependent Electoral and Boundaries Commission

should explore electronic voting for the Kenyans in the Diaspora.

Q) Consequences for Withdrawalfrom the Electoral Process

446.T\e Multi-Sectoral Forum submitted that the Elections Act be amended to provide

that any person withdrawing beyond a particular stage in the electoral process be

subject to penalties, taking into consideration the financial implications undertaken

by the Commission in preparation for the election.

(m) Mandatory Yoting
447. Anumber of stakeholders proposed that voting should be mandatory for registered

citizens. The Institute of Certified Public Accountants Kenya submitted that voting

be made mandatory for all registered citizens, to address voter apathy. Over twenty

six countries in the world, such as Belgium, Australia, Argentina and Netherlands,

have made voting compulsory. This has resulted in over T\Yovoter turnout. This, it
was stated, would heip address voter apathy.

5.7.4. Recomm dafions of the e

448. The Committee recornmends as follows-
1. That the Elections Act be amended to limit the number of voters in each

polling station to a maximum of five hundred (500); and

2. That the Independent Electoral and Boundaries Commission puts in place

adequate arrangements to facilitate voting by persons with disabilities.

5.8. ON oF
449. The completion of the voting process is usuaily followed by the official counting of

votes at the polling stations supervised by the Presiding Officer and in the presence

of elections-agents and accredited observers. This entails the correct allocation of
votes to candidates, determining valid and invalid votes and the procedures for
disputed votes and the overall conduct of operations was good and that the recorded

results reflected the will of voters. This is followed by the transmission and

d.eclaration of eiection results.In this regard, a distinction is made between

announcement of resuits at the polling station versus a formal declaration of final

results by the Independent Electoral and Boundaries Commission by a gazetle

notice.
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450. The Report of the Independent Review Comrnission on the General Elections with
regard to the 2007 elections made the comprehensive recorrmendations with regard
to the transmission and declaration of election results as weli as counting and
tallying-

(l) IREC [The Independent Review Commisston on the General ElectioruJ
recommends that the ECK [Electoral Commission of Kenyal integrate the
vqious descriptions of the entire counting and tallying procedtre into one
document - and one document only - which will then be the principal
descrtption and must be adhered to. The need for such descripttve
regulations does not depend on possible changes in the counting and
tallying system.

(2) IREC [The Independent Review Commission on the General ElectionsJ
recommends that without delay ECK [Electoral Commission of KeruyaJ
stort having developed an integrated and secure tallying and data
transmission system which wtll allow computerised data entry and tallying
at constituencies, secure stmultaneous transmission (of individual polling
station level data too) to the national tallying centre, and the integration of
this results-handling system in a progressive election result announcement
system.

(3) IREC [The Independent Review Commission on lhe Gerrcral EtecttoruJ
recommends that the media must have full access to this new system, which
will not be a problem if it is properly corl.structed. This will assist the media
in obtaining fully reliable results at high speed from all over the country
und wtll also place the ECK [Electoral Commission of Kenyal tn the
driver's seat tn relation to providing the media withfast and reliable data.

(4) IREC [The Independent Review Commission on the General ElectioruJ
recommends that ample time be allowed for verifying, provisional results,
so that there is no risk that errors may still be found or no frivolous
objections raised. Most countries allow one or two weel<s for thislhere
mwt be sfficient ttme to check the provisional results, which are given
status as final results only when all objections have been coruidered, all
checlrs and rechecks conducted and the final verdict issued by the proper
authorities. Given a clear explanation of what a provisional result is, there
is no problem in making voters understand that election results are so
tmportant that they can be declared .final only once they have been
properly scrutints ed and che ckedr86.

451. The Independent Electoral and Boundaries Commission adopted the Results
Trnnsmission System (RTS) technology in the 2013 General Elections to tansmit
provisional results to an observations centre. At the end of voting and when votes

rE6 Report ofthe Independent Review Commission on the General Elections (IREC) held in Kenya on}7th
December ,2007,pg.138
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have been counted and tallied, the Presiding Officers enter the data on the signed
results sheet (Form 35) into a specially configured mobile phones and tansmits the
results simultaneous to the election results centers at the constituency, county and
national levelI87.

452.There were challenges experienced with the electronic U'ansmission of the results
including that only 17,000 of the 33,000 polling stations managed to transmit results
before it was overwhelmed by some technical hitches. This alternative mettrod of
getting results had to be discontinued when it became too slow and although the
problem was identified and fixed, a number of officials had abandoned the
transmission as they took hard copies of the same to tallying centres. 188 There were
also network failures and suspicions of system hacking which necessitated a
reversion to physical submission of the results.l8e

453. The cumbersome procedures and the length of tirne required to complete the
counting of the six ballots which went late into the night and was conducted with
poor lighting. The Africa Union Election Observer Mission also noted that the poor
lighting in some polling stations further complicated the process of verification of
valid and invalid ballots.reo

5.8.L. Current Legal Framework
454. Arttcle 86 of the Constitution of Kenya,2010 provides as follows with regard to the

counting, tabulation and announcement of results at the polling station by the
presiding officer and subsequent announcement of results by the returning offrcer.

At every eleciion, the Independent Electoral and Boundaries Commission
shall etsure that-

(a) whatever voting method is used, the system is simple, accurate,
v erifiable, s ecure, acco untable and transp arent ;
(b) the votes cast are counted, tabulated and the results announced
promptly by the presiding fficer at each polling station;
(c) the results fro* the polltng stations are openly and accwately
collated and promptly announced by the returntng fficer; and
(d) appropriate structures and mechanisms to eliminate electoral
nrulpractice are put in place, includtng the safekeeptng of election
materials.

ls7 [EBC, Results Transmission System (RTS), http://www.iebc.or.ke/index.php/results-transmission-and-
presentation-rts [accessed 23rd July, 2016]
r88 rtrBC , http://www-iebc.or.ke/index.php/results-transmission-and-presentation-rb [accessed 23rd July, 2016]
t8e African Union Commissiorg Report Of African Union Elections Observation Mission To The 4 March 2013

General Elections In Kenya,2013
t% Ibid
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455. Article 138 of the Constitution provides on the procedure at presidential elections

as follows-
(1) If only one candidate for President is nominated, that candidate shall

be declared elected.
(2) If two or rnore candidates for President are nominated, an election shall
be held in each constituency.
(3) In a presidential election-

(a) all persons registered as yoters for the purposes of parliamentary
electioru are entitled to vote;

ft) the poll shall be taken by secret ballot on the day specrfied in Article
101 (l) at the time, tn the places and in the manner prescribed tmder
an$ct of Parliament; and

(c) ofier counting the yotes in the polhng statioru, the Independent
Electoral and Boundaries Commission shall tally and verify the

count and declare the result.

456. On the determination and declaration of results, the Elections Act provides as

follows-
(I) The Commission shall determine, declare and publish the results of an

election immediately after close of polhng.
(2) Before determintng and declaring the final results of an election under

subsectton (1), the Commission may announce the provisional results of an
election.

Q) fhe Commission shall announce the provisional and final results in the

order tnwhich the tallying of the results is completed.

457. T\e Elections (General) Regulations, 20L2ter provides comprehensive guidelines

on the Transmission and Declaration of results including the procedure on the close

of polling by the presiding ofEcerle2, the attendance of agents at the counting of
votesle3, the procedure for counting of votes as done by the presiding officer in the

presence of candidates and agentslea and the rejection of ballot papers.

458. The regulations fi.rther provide for the signing of the declaration in respect of thd

elections by candidates or agents, that is, Form 34 for the Presidentibl election and

Forrn 35 for the National Assembly, county women representative, Senator, countlr
governor and county assembly elections.lesThe Regulations further provide for the

. procedure for announcement of results before communicating the results to the

ret Kenya Gazette Supplement No. 161, Legislative Supplement No. 54, Legal Notice No. 128, 2nd November, 2012
rn Section 73 of the Elections (General) Regulations, 2012
Its Section 74 of the Elections (General) Regulations, 2012
rs Section 76 of the Elections (General) Regulations, 2012
res Sectiou 79 (l) of the Elections (General) Regulations, 2012
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returning officer,le6 procedure for a recountteT and the sealing of the bailot papersi

by the presiding officer.le8

459. Following the sealing of ballot papers at the polling station, the Regulations further
provide for the transmission of provisional results electronically,"' the tallying and
announcement of election results by the returning officer.zoo 41 this stage the

retuning officer declares the elections results in the presence of candidate or agents

and delivers to the Cornmission the original Forms 34 and 35 together with Forms
36 and 37 as the case may be.

460. The Regulations firther provide for the venue of the frnal tallying which shall be
gazetted by the Commission,20t the sealing of the ballot papers by the retuning
offircefo2 and returns of persons elected to the county retuning officer , that is , a
certificate in Form 37 for the presidential elections and a certificate in Form 38 for a

member of National Assembly, county woman, representative, Senate, county
assembly, county governor or county assembly election each showing the total
number of votes cast for each candidate.2o3

5.8.2. Comparative Analysis
461. With regard to the method of sorting and counting of votes, comparative data by the

ACE (Administation and Cost of Elections) Projecl Electoral Knowledge Network
indicates that for a majority of counties. surveyed, counting takes place at the

polling stations. Out of 168 countries surveyed76.7 per cent caried out counting at

the polling stations. This was followed by 12.3 per cent of countries that have

special polling centes. They include Belgium, Botswana, Egypt, United Kingdorn
of Great Britain and Northern Ireland, Ireland, India, Japan, Namibia among
others.2oa

462. A comparative data analysis by the International Institute for Democracy and

Electoral Assistance indicates that with regard to the processing of results, a number
of counhies have adopted technoiogy to ensure accountability in the fonn of an

electronic tabulation system. Out of 134 countries surveyed, 57.5 percent of

re6 Section 79 (2) of the Elections (Geneial) Regulations, 2012
re7 Section 80 of the Elections (General) Regulations, 2012
ret Section 81 of the Elections (General) Regulations, 2012
re Section 82 ofthe Elections (General) Regulations,2012
2@ Section 83 of the Elections (General) Regulations,20i2
20r Section 84 of the Elections (General) Regulations, 2012
202 Section 86 of the Elections (General) Regulations,2012
203 Section 87 of the Elections (General) Regulations, 2012
20a 4". Projecg The Electoral Knowledge Network, Yoting are sorted/counted at? Following the close ofvottng,
where areihevotesfirst sorted and counted? http://aceproiect.org/epic-ep/CDTable?question:VC004 [accessed 4e

Augusg 20161
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countries have adopted an electronic tabulation of results, while 35.8 percent have
not.2o5

463. With regard to the number of days it takes to establish final results, the number's
vary across the countries surveyed by the International Institute for Democracy and
Electoral Assistance. There was also a distinction made between establishing the
results for the presidential elections and legislative elections in the last electious
carried out as well as the announcing of final results and the announcing of certified
results. The comparative data with regard to the number of days it tool to announce
certified rezults was as follows in selected countries-

205 lntenratioaal Institute for Democracy and Electoral Assistance (IDEA), Are offcial election results processed by
an electronie tabulation rysfemT http://www.idea.inUdb/fieldview.cfu?field:496&region:l [accessed 46 August,
20161
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5.8.2 Submissions Received bv the Committee
(a) Use an Electronic Transmission System

464. A number of stakeholders noted that that electonic system should be used for
results transmission. The Evangelical Alliance of Kenya and Ambassador Jack

Tumwa submiued that the Independent Electoral and Boundaries Commission

should use a thoroughly tested real-time election results relay system and that
enough time should be aliowed for ICT agents to audit the transmission system to

ensure transparency and credibility.

465. With regard to the security of the system, the National Gender and Equality
Commission submitted that the Independent Electoral and Boundaries Commission

should invest in secure and robust approach to counting and tallying which will not

cause significant delays and in electronic equipment that will ensure timely
transmission of results whilst ensuring the integrity of the same. The process, they

submitted, must remain open, transparent and taceable to all. Further, the Ethics

and Anti-Comrption Commission submitted that Independent Electoral and

Bopndaries Commission should ensure that it encrypts election data that is being

kansmitted over the ICT systems.

466.Inaddition, several stakeholders noted the need for regulation with regard to the use

of technology. The Electoral Institute for Sustainable Democracy in Africa
submiued that Regulations should be clear and specify the integration of technology

in the transmission and tallying. This, they stated, would reurove distinction of
rejected ballots as 'rejected objected to' and remove the category of disputed valid
votes.

467. There were also suggestions to expand the use of technolory in the results

transmission process. Mr. Joseph Nduhiu submitted that the Independent Electoral

and Boundaries Commission should work with Ushahidi to map voting stations and

showcase results. He flrrrher submitted that the Commission should also use the

govenlment open data portal and Results should be sent by secrue mobile phones

Short Message Service (SMS) from every polling station to the Independent

Electoral and Boundaries Commission Headquarters and relayed automatically to

all news rooms and observers systems at the same time to prevent rigging-

468. Some stakeholders further submiued that the system of tansmission and

declaration of results should be maintained since it had worked in the past. This

view was shared by the Jubilee Coalition, Kuza Uchumi wa Africq Light Up

Africa, Nomad Link Kenya and Kenya Young Voters Alliance.

(b) Announcement and Declaration of Results to the Public
469. A number of stakeholders submitted that 1fue announcement and declaration of

results should be done solely by the lndependent Electoral and Boundaries

161



Commission. In this regard, Mkenya paima submitted that Political Parties should
be free to maintain their own tallying centers but be prohibited from announcing
any results. Further, Young Kenyan Patriots submitted that the Independent
Electoral and Boundaries Cornmission should have the sole authority to announce,
after verification, the final presidential elections at the national level. This, they
stated, would assure the accuracy and security of the vote tallying process.

470. On the seme note, Mzalendo Saba Saba Parfy submitted that results to be
transmitted and declared must be fully witnessed by agents just like actual counting
while the Office of the Registrar of Political Parties submitted that all parry agents
must forward results to their respective parties.

(c) Place of Declarotion of Results
471. Several stakeholders were concerned about the locations where there shouid be

conclusive detenninations of elections results, the announcement of results and the
declaration of results. The Coalition for Refonn and Democracy submiued that
results announced at the polling station should be frnal and should only be
challenged in a court of law. The Coalition submitted that the form fitled out for the
declaration of results at the polling station is the primary election form and all other
fonns can only be tallies of the final results rather than confirmation forms. Each
form frlled and verification stage passed is an exha opportunity to manipulate
election results.

472. Sirntlarly, the Amani National Congress submiued that the declaration of election
results be done at the polling stations'while the Electoral Institute for Sustainable
Democracy in Africa submitted that regulation 16, 77 and 78 of the Elections
(General) Regulations 2012 be amended to provide conclusive determination of
ballots at poiling stations, and amend the relevant electoral forms in line with this.
The Multi-Sectoral Forum further concurred in their submissions and proposed that
the Elections Act be amended to provide that the results announced at the polling
station shall be final and definite. The Multi-Sectoral Fomm noted that this was a
concem arising out of the provisions of Article 138(3)(c) of the Constitution2oe is
that returning officers have previously annulled results that have been announced at
polling stations causing uncertainty and tension in the electorate.

473. This view was also shared by the Ethics and Anti-comrption Commission and the
Central Organialion of Trade Unions. The Ethics and Anti-comlption Commission
submitted that there should be real-time tallying of votes. Further, that declaring
resuits at the polling station and displaying them in the taliying center through a
standard poster and that the fust level of declaration of results is at the polling

20e Article 138(3) (c ) of the Constitution provides that "after counting the votes tn the potting stations, the
Independent Electoral and Boundaries Commission shall tally and verify the count and declare the result"
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stations. The Central Organtzation of Trade Uniors submitted that results declared

at every polling station should lsurain to be the true results; results at the national

tallying center should be a true reflection of the polling station results.

474. On the contary, the Council of Governors and Hon. Peter Kaluma submitted that

the constituency should be the focal point for electoral results kansmission. Hon.

Peter Kaluma submitted that the Elections Act should be amended to make resuits

announced by Returning Officers at the two hundred and ninety Constituencies the

final results of the elections. On the other hand, the Electoral lnstitute for
Sustainable Democracy in Africa submitted that the accounting and publication of
resuits to be done at the county level.

475. With regard to the recount of votes, the Electoral lnstitute for Sustainable

Democracy in Africa submitted that regulation 80 of the Elections (General)

Regulations, 2012 should provide for automatic recount at the motion of the

Presiding Officer where it is found that the votes cast exceed the number of voters

in the principal register, or where there is 100% voter turnout, or where the

difference between the two teading candidates is less than l%o. Further, that the law
should provide for mandatory filling-in of Form 34 as required under the

Regulations.

476.The Office of the Registrar of Political Parties submified that Article 86(c) of
Constitution which requires the returning officers to announce results at all stages,

that is, constituencies should be operatiorialized. The county Returning Officer must

announce presidential results at the County level (Article 138(4Xb) supported by

regulation 84 and 87 ofthe Elections (General) Regulations.

(d) Persons with Disabilities
477 . The Kenya National Association for the Deaf subrnitted that the Independent

Electoral and Boundaries Commission should allow the Kenya National

Association for the Deaf to appoint sigu language interpreters during transmission

of results. They further stated that some of the intetpreters, who have been hired

before, do not interpret correctly and as a result, the deaf persons do not understand.

(e) Remove fnconsistencies in Practice
478. The Electoral Institute for Sustainable Democracy in Africa submitted that in 2073,

the Constituency Retuming Officers proceeded to the national tally cente to
account for their returns in disregard of the regulations which provided for coilation

at the county level. The Regulations should be arnended to remove any

opporhrnities for inconsistent practice.

479. Despite the chairman being the national returning officer in respect of presidential

elections, the architectr:re of elections is still based on the practice that returns are
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made at the constituency level and are not subject to review. The process should be
determined at the national level especially when allegations of arithmetic changes
or rectification of constituenry returns are made at the national level.

(D Ttme Limitfor Vote Counting and Declaration of results
480. A number of stakeholders noted that there should be .a time limit to the results

transmission. The Amani National Congress submitted that Independent Electoral
and Boundaries Commission should ensure that voter/staff distribution at polling
station is done in such a way to ensure vote counting is complete within six (6)
hours of closure, &d all results ssnl v/ithin 24 hours of start of the voting proceSs.
Similarly, Hon. Peter Kaluma submitted that there should be a law to obligate
declaration of presidential results within 15 hours of close of polling.

(g) Training of Agents on Results Transmisston
481. Mzalendo Saba Saba Parry submiued that due to the technical nature of

transmission of results the lndependent Electoral and Boundaries Commission
should facilitate the training of chief pa(y agents at constituency level who wilI in
turn train their agents at lower levels. This, they stated, would ensure that agents
have the capacrty to provide checks and balances at the polling stations and the
tallying centers.

(lil Valid Votes Versus Votes Cast
482-T\e Attorney-General submitted that Article 138(a)(a) of the Constitution be

amended to include the word 'valid' immediately before the words 'votes cast'.

(i) Use of tlte Results Transmission System (RIS) Adopted in 2013
483. The Chairperson of the Independent Electoral and Boundaries Commission, Mr.

Ahmed Issack Hassan, submiued that the in the 2010 Referendum, the Commission
used a Short Message Service (SMS)- based platform in the kansmission of results
which operated like a phone and was dependent on the availability of the mobile
network to transmit. The Chairperson stated that when there was a problem with the
server or congestion or a network error, ultimately, when seryers were rectified, all
the messages with elections results from the polling stations were received and
displayed on the screen. The Chairperson noted that the results at the referendum
were also configured to receive one result since it was a ballot which a 'Yes" or
'No" question.

484. The Chairperson stated that in the 2013 General Elections, on account of security
and advice by the ICT team, the Commission switched from the SMS platform
adopted Unstructured Supplementary Service Data GSSD) system. The
Chairperson firther submitted that the Results Transmission System GTS) worked
in some parts of the country for example Masinga and Ruaraka Constituencies. The
Chairperson further stated that an internal evaluation of the system revealed that the
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server crashed because the server disks were fulI of data from the Electonic Voter
Identification Device (EVID).

485. The Chairperson firrther submitted that the results received under the system were

provisional results under the Elections Act and the Election (General) Regulations

because every Returning Officer had to bring the physical form to the County

Returning Officer. He stated that "...5o, they do not replace the fficial legal
announcement of the results by the Retwning Oficer qnd the paperwork on forms
36,37 and 38. These areforms tnthe Elections Act, they areprescribedandform

port of the \o*t. 't2lo

486. With regard to the current transmission and declaration of results, the Chairperson

of the Independent Electoral and Boundaries Commission stated that-
"... a presiding fficer is the first point of call for results. He opens the

ballot box, counts the ballot papers first for President and declares the

results there. He then gives a copy to the judges and then sends the results

to the national centre, the county and the constituency. Afier he completes

counting results for the goyernor, Seruttor, National Assembly Member,

Woman and Ward Representattve, he will then take the plrysical results of
atl the six ballot papers to the constituency headquarters where *te
Returning Oficer for the constituency is based. The Returning Oficer for
the constituency wtll then collect and tabulate. This is where I think you

rightly pointed out Article 86(b) which says:-

"At every election, the Independent Electoral and Boundaries Commtssion

shall ensure that-
(b) the votes cast are counted, tabulated and the results announced

promptly by the presidtng fficer at'each polling station;"
Arttcle 86(c) says:-
"The results from the polling stations are openly and accurately collated

and promptly announced by the returning fficer;"

487. The Chairperson of the Independent Electorai and Boundaries Commission clarified

that-
is no longer tabulation or announcing. They are now collated and

announced by the Returning Oficer. So, the Returning Officer collates all
the results.[ro* all the polling stattons. All the Presiding Officers come

with the results and there, he announces the Member of Parliament (MP)

for the constituency and also the Member of County Assembly (MCA). That

is the only thing that he can announce in terms of the winner of the election

for that constituency. However, he will still announce the votes received by

2tg parliament ofKenya, Hausard record of the Meeting of the Joint Parliamentary Select Committee on Matters

Related to the Independent Electoral and Boundaries Commission held on Tuesday,2nd Augusg 2016 in County

Hall - Mini Chamber, Parliament Buildings, Nairobi, pg-15
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each presidential, gubernatorial, senatortal and woman representattve
candidates in that corutituency. So, he will announce what others haye
gotten in that constituency but make. a final declaration for the MP and
MCA because there, he is the Returning Oficer under Article 96@.
He now becomes another fficer and takes the results for the goyernor,
senator woman representative and the President to the County Returning
fficer who is now at another level of a Returning Oficer under the
Elections Act. The Cotmty Returning Officer will then declare the winners
for Governor, Senator and Woman Representattve. He also annowtces the
prestdential results as received in the county and then brings the results to
the national level in Nairobi. This is a roadmap through which the results
o*"1211."

488. With regard to the declaration of results, the Chairperson stated that-
"Wtimately, all the 290 Returning Oficers from each constituency came to
Nairobi with the presidential results which they had announced at thetr
constituency. The 47 County Returning Oficers also brought their results
.fro* each county. These results were publtshed on line on the
Commission's website. Even as the Commisstoners were reading the results
cts gtven to them by the fficers, the fficers were seated in the
audttorium.2t2 "

s.8.3. Reco of the Committee
489. The Committee recoillmends that the Elections Act be amended to provide for the

electronic transmission of the tabulated results of an election for the President from
a polling station to the constituency centers and to the national tallying center.

5.9. ALLOCATION OF' SPECIAL SEATS
490. The allocation of special seats is the means through which political parties

nominate individuals to represent interests which have not been adequateiy taken
care of by the election process and which are vital to the effectiveness of clemocratic
elections in terms of adequate representation for a11.213

491. The history of allocation of special seats in Kenya dates back to 1919 when the
Legislative Council Ordinance of 1919 gave effect to European settler
representation in the Legislative Council. Under the Royal Instructions of 1919,
Indians were permitted two nominated members in the Council while Arabs had one

2rr Ibid. pg.16
2t2 Ibid. pg.16
2l3This description was given by the High Court in Miscellaneous Civil Application, 305 of 2004 Rangal
Lemeiguran and others Versus Attorney-General and others. The applicants approached the High Court of Kenya to
preserve the fundamental right ofparticipaion in public affairs of the indigenous community of the Il Chamus
http :/kenvalaw. or g/cas elawlcases/vied8 043 6/
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nnofficial nominated member to represent their interests. In l924,Dr John Arthur, a

Presbyterian Church missionary was nominated to represent African interests in
both the Legislative and Executive Councils. It was not until 1944 that the first
African, Eliud Mathu, was nominated to represent Africans in the Council after L.J.

Beecher, a European missionary, resigned from that post. In 1948, the number of
nominated Africans in the Council was increased to four.2la

492. Section 33 of the Independence Constitution provided for twelve nominated

members of the National Assembly appointed by the President following a general

election, to represent special interests. Such persons were required to be persons

who, if they had been nominated for a parliarnentary election, would be qualified to

be elected as members of the National Assembly. The nominated members were to

be nominated by the parliamentary parties according to the proportion of every

parliamentary pa$y in the National Assembly, taking into account the principle of
gender equalify. The proportions were to be determined by the Electoral

Commission after every general election.

493. The Constitution of Kenya Review Commission viewed affirmative action as a
means of responding to historical concerns of gross inequalities that characterized

Kenya's social and economic environment.2l5 One of the concerns noted by the

Commission was the unequal participation in decision-making and management of
public affairs especially by women, people with disabilities, the youth, pastoralists

and minority communities.2 16

494.The Commission therefore recommended that the new Constitution should

"emphasize affrmattve action for the historically marginalized and disadvantaged

groups and areas including women, people with disability; the youth, pcstoraltsts;
older people, and minortty communities, in representation, management of public
affairs and shartng benefits of developmPnt."2l7

5.9.1. Current Framework
495. The allocation of special seats in Kenya is founded on various provisions of the

Constitution. Article 10 of the Constitution provides for the national values and

principles of governance which include inclusiveness, non-discrimination and

protection of the marginalized. Article 27 provides for equality and freedom from
discriurination. ln particular, Article 27(3) of the Constitution provides that women

and men have the right to equal treatrnent, including the right to equal opportunities

in political, economic, cultural and social spheres. Article 27(4) further provides

that the "State shall not discriminate directly or indirectly against arry person on

2laReport of the Constitution of Kenya Review Commission, 2005. Retieved from www.kenvalaw.org
2l5Report of the Constitution of Kenya Review Commission-20O5 Retieved from www.kenvalaw.org
zte 6i6
2rT Ibid

I
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any ground, including race, sex, pregncmcy, marital status, health stattn, ethnic or
social origin, colour, age, disability, religions, conscience, belieJ culfire, dress,
language or birth.

496. Article 27(6) requires the State, in order to give full effect to the realisation of the
rights guaranteed under Article 27,to take legislative and other measures, including
affrrmative action programmes and policies designed to redress any disadvantage
suf[ered by individuals or groups because of past discrimination. Article 27(8) of
the Constitution firrther requires that in addition to the measures under Article 27(6)
of the Constitution, the State shall take legislative and other measures to implement
the principle that not more than two-thirds of the members of elective or appointive
bodies shall be of the same gender.

497. Article 81 of the Constitution, in providing for general principles for the electoral
system, requires that the electoral system shall comply with, amongst other
principles, the principle that not more than two-thirds of the rnembers of elective
public bodies shall be of the same gender and fair representation of persons with
disabilities. On the specific allocation of special seats in the Constitution, Article
90(1) provides as followsJ'Electioru for the seats in Parliament providedfor under
Articles 97(1) (c) and 98(l) (b), (c) and (d), and for the members of county
assemblies under 177 (1) (b) and (c), shall be on the basis of proportional
representation by use of party lists.

498. Article 97(1)(c) of the Constitution in setting out the rnembership of the National
Assembly provides for "twelve members nominated by parliamentary political
parties according to thetr proportion.of members of the National Assembly in
accordance with Article 90, to represent special interests.including the youth,
persons with disabilities andworkers". Simiiarly, for the Senate, Article 98(1) (b)
of the Constitution further provides for "sixteen women ntembers who shall be
nominated by political parttes according to their proportton of members of the
Senate elected under clatxe (a) in accordance with Article 90". Article 98(1)(c) and
(d) of the Constitution firrther provides for "two mentbers, betng one man and one
woman, representing the youth" and "two memberq being one man and one
w oman, r epr e s enting p er s ons w ith dis ab ilitie s. "

499. Article 100 of the Constitution requires Parliament to enact legislation to promote
the representation in Parliament of women, persons with disabilities, youth, ethnic
and other minorities and marginalized communities.

500. With respect to the representation of women in Parliament, pursuant to Ar[icles
81(b) and 100 of the Constitution, a number of Bills have been introduced in
Parliament. These include: the Constitution (Amendment) Bills by Hon: Aden
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Duale (two Bi[s)218, Hon. Samuel Chepkonga2le and Sen. Judith Srjeny22o. Save for
Hon. Chepkonga's Bill which seeks to provide for the progressive implementation
of legislation to ensure that the two-thirds gender principle is achieved, all the other
Bilis propose varying, though largely similar, formulae for the isrmediate
attainment of the principle under Article 81O). The Two-Thirds Gender Rule Laws
(Amendment) Bill, 2015 by Hon. Chepkonga also seeks to arnend various laws so
as to give effect to Article 100 of the Constitution, to promote the representation in
Padiament of women, youth, persons with disabilities, ethnic minorities and
marginalized communities in elective and appointive positions.

501. In the case of the County Assemblies, the Membership of County Assemblies as set
out in Article I77(l) (b) of the Constitution requires "the inclusion of special seat
members necessary to ensure that no rnore thot two-thirds of the membership of the
assembly are of the satne gender". Further, Articie 177(l) (c) of the Constitution
provides for "the ru,nnber of members of marginalized group:i, including persons
with disabilities and the youth, prescribed by an Act of Parliament". Article 177(2)
of the Constitution flrther requires that "the members contemplated in clause (1)
(b) and (c) shall, in each case, be nominated by political parties inproportion to the
seats recetved in that election in that county by each political party under
poragraph (a) in accordance with Article 90".

502. Section 36 of the Elections Act sets out the procedures relating to thg allocation of
special seats. It provides for the number of candidates to be included in the parry
lists for the respective special seats. It firrther requires that the Commission, within
thfufy days after the declaration of the election results, designates, from each
qualifuing list the party representatives on the basis of proportional representation.

503. There are various international instruments to which Kenya is a paty that provide
standards for electoral processes and require State parties to promote the rights of
all citizens in electoral processes. These include: Universal Declaration of Human
fughts, Intemational Covenant on Civil and Political Rights, Convention on the
Elimination of All Forms of Discrimination Against Women, Convention on the
Rights of Persons with Disabiiities, African Charter on Human and People's Rights,
Declaration on the Principles Governing Democratic Elections in Africa and the
African Charter on Democracy, Elections and Governance.

504. In particular, Article 21 of the Universal Declaration of Human Rights guarantees

that "everyone has the rtght to take part in the government of his country, directly
or tltr o ugh fr e e ly cho s en r epr e s e nt at iv e s ."221

218'Ihe Constitution ofKenya (Amendment)Bill No 4 o00l5
2re Constitution of Kenya (Amendment) Bill No 50 of 2015
220 Constitution of Kenya (Amendment) Bill No 143 of 2015
2l Universal Declaration of Human Rights, 1948
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505. Article 7 of the Convention on the Elimination of A11 Forms of Discrimination
Against Women requires that States parties take all appropriate measures to
eliminate discrimination against women in the political and public life of the
country and, in particular, ensure that women have, on equal terms with men, ttre
right, to vote in all elections and public referenda and to be eligible for election to
all publicly elected bodies.222 The Convention firther requires that women be
afforded the opportunity to participate in the formulation of government policy and
the implementation thereof and to hold public office and perform all public
functions at all levels of govemment and that they participate in non-governmental
organizations and associations concerned with the public and political life of the
country. Article 3 of the African Union Declaration on the Principles Goveming
Democratic Elections in Africa firrther provides that member states commit ttreir
govemments to encourage the participation of African women in all aspects of the
electoral process in accordance with the national 1aws.223

506. Article 29 of the Convention on the Rights of Persons with Disabilities requires that
States Parties shall guarantee to persons with disabilities political rights and the
opportunity to enjoy them on an equal basis with others, and shall undertake to
ensure that persons with disabilities can effectively and fully prarticipate in political
and public life on an equal basis with others, directly or through freely chosen
representatives. 224 This includes the right and opportunity for persons with
disabilities to vote and be elected-

507. Article 8 of the African Charter on Democracy and Elections and Governance states
frtat"State Parties shall adopt legislative and administrative measurds to guarantee
the rights of women, ethnic minorities, migrants, people with disabilities, refugees
and displacedpersons and other marginalized andvulnerable social groups."22s

5.9.2. Comparalirg Salysis
508. Regionally, a number of jurisdictions provide for allocation of special seats. In

Rwanda, of the eighty members of the Chamber of Deputies, fifty-three members
are elected while twenty-four women are. elected by a joint assembly comprising
members of the respective District, Municipality, Town or Kigali City Councils and
members of the Executive Committees of women's organizations at the Province,
Kigali City, Diskict, Muuicipalities, Towns and Sector levels. In addition, two
members are elected by the National Youth Council, while one member is elected
by the Federation of the Associations of the Disabled.26 In the Senate, of the

2zConvention on the Elimination of All Forms of Discrimination Against Women, 1979
z3African Union Declaration on the hinciples Goveming Democratic Elections in Africa, AHG/Decl.l QO(XV[),
2002
zaConvention on the Rights of Persons with Disabilities, 2006
ruA&ican Charter on Democracy Elections and Governance,2ll7
z6Article 76 of the Constitution of Rwanda,2003
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twenty-six members of the Senate, at least thirty percent of the members are

required to be womer..227

509. In Uganda" Article 7S(1) of the Constitution provides that Parliament shall consist
of, amoug others, one woman representative for every district and such numbers of
representatives of the army, youth, workers, persons with disabilities and other
groups as Parliament may determine. Section 8(2) of the Parliamentary Elections
Act, 2005 states that in line with Article 78(1) of the Constitution, there shall be

representatives of special interest groups in Parliament as follows: for the Uganda
Peoples Defence Forces.there shatl be ten representatives at least two of whom shall
be women, for workers there shall be five representatives at least one of whom shall
be a woman, for the youth there shall be five representatives at least one of whom
shall be a woman, for persons with disabilities, there shall be five representatives, at

least one of whom shall be a woman.

510. In India, the constitution guarantees women the reservation of not less than a third
of the total number of seats to be fiiled by direct elections in local government
bodies in villages and municipalities. In addition, within seats reseryed in every
village council (panchayar) or municipalrty council for scheduled castes and tribes
not less than a third of the seats be reserved for women belonging to these groups.

At least a third of the offices of chairpersons of councils are also reserved for
women. Reserved seats are allotted to different territorial constituencies on a

rotational basis. The Constitution firrther stipulates that 'the offices of the
chairpersons in panchayats, municipal councils and at any other level shall be

reseryed for castes, tribes and women in such manner as the legislature of a State

may, by law, provi6"t.228

511. In Mexico, Article 41 of the Federal Constitution requires that political parties
develop "...rules to ensure gender parity in the nomination of candidates in federal
and local congressional elections." According to the Article 219 of the Federal

Code of Institutions and Electoral Procedures, political parties are required to
guarantee that at least forty percent of the candidates on the lists are of the same

gender. This applies to both lists of candidates for the proportional representation
election, and candidates for the constituency elections. However, parties that
democratically elect their candidates are exempt from these requirements of the

Electoral Code.ze

5.9.3. Submissions bv the Committee
5I2. Anumber of proposals were received by the Committee on the matter of allocation

of special seats. These are surlmaizedas below-

227rbid, Article 82
2E Constitution of Indi4 Article 243D Q)Q)(4) and243t
u e www. quotaproi ect. org/cormf.y/mexico
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(a) Supervision of Processes Relating to Allocation of Special Seats
513. The Kenya National Commission on Human Rights in their submissions observed

that allocation of special seats had historically been used by political actors to
reward their loyalists. They stated that although the Constitution had sought to put
in place measures to ensure that the most vulnerable percons in society had an equal

opportunity to engage in the political arena of the county, the process of allocation
of special seats for the 2013 General Elections had been mared with irregularities
which prompted recourse to the courts in Petition 147 of 2A13.230 The Commission
therefore recommended that the Independent Electoral and.Boundaries Commission
should discharge its mandate in this regard in such a manner as to ensure that the
process was transparent, accountable and credible. This view was shared by the
National Gender and Equality Commission.

514. The Kenya National Commission on Hurnan Rights firrther recourmended the
review of the Elections Act to elaborate on the supervisory role of the Independent
Electoral and Boundaries Commission including roles relating to compliance by
political parties with parly lists, timelines of when pafiy lists are to be submitted,
due diligence and scrutiny of the n2mes submitted, rejection'of non-compliant
nztmes and publication of the same to avoid tampering. The Office of the Registrar
of Political Parties further proposed that guidelines on the preparation of party lists
be published by the Independent Electoral and Bouudaries Commission.

515. The CORD Coalition firther proposed that the T::dependent Electoral and
Boundaries Commission should scrutinize the lists zubmiued by the political parties
so as to ensure that all names submitted were of persons eligible to vie for elections.

This, they stated, would save public funds expended in litigation on account of legal
challenges relating to poor allocation of special seats.

(b) Implementation of the Two-Thirds Gender Princtple under Article 81(b) of the
Constitutton

516. A number of stakeholders submitted that there should be more concerted efforts to
ensure implementation of the provisions of Article 81 of the Constitution on

ensuring that not more than two-thirds of the members of elective public bodies
shall be of the same gender, particularly in the National Parliament. This was the
view held by the Kenya National Commission on Human Rights and the East
African Centre for Law and Justice, amelg others. On this matter the Kenya
National Commission on Human Rights proposed that the Political Parties Act and

E0 Petition 147 of 2013: In the case of theNational Gender and Eguality Commission Versus the lndependent
Electoral And Boundaries Commission, the petitioner sought conservatory orders from the High Court to issue a

temporary prohibitory injunction restaining the respondents from proceeding to allocate special seats to political
parties under Article 90 of the Constitution on tle basis of the parry lists so far submitted by the political parties

under Article 90 of the Constitution pending hearing and final determination. www.kenyalaw.ors
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the Elections Act be amended so as to require that parry lists that are submitted by
the respective political parties, conform to the two-thirds gender principle.

517. Fears were expressed by Civil Society Reference Group in their submissions to the

Committee that, the Eleventh Pariiament would be in breach of the Constitution if a
legal mechanism was not put in place to implement the two- thirds gender rule by
276 Augttst,2017.

(c) Timefor Submisstons of Party Lists
518. The prevailing view was that parry lists should be submitted before the start of the

General Elgctions, as is currently provided for in election laws to avoid replacing
the initial persons on the list with those who had lost in the elections. This was the

view of, among others, Nationai Gender and Equaiity Commission, CORD
Coalition, and East African Centre for Law and Justice.

519. A contrary view was submitted to the effect that the parfy lists should be submitted

after a general election. This view was held by the Jubilee Coalition and the Arnani

National Congress.

520. Concern was also raised by the National Gender and Equality Commission that
parry lists should be submitted in good time so as to allow for dispute resolution.

(d) Publication of Party Lists
521. The National Gender and Equality Corrmission recorlmended that par$ lists

should be published and publicized. This view was shared by the Multi-Sectora1

Forum and the Council of Governors.

522. The Registar of the Political Parties proposed the development of electronic

formats of legal forms to assist political parties effectively submit parly lists, allow
stakeholders to keep track of norninations and dissuade arbitrary changes to the

party lists.

(e) Formula for Allocation of Special Seats

523. The Jubilee Coalition, the Coalition for Refonns and Democracy and the Council of
Governors proposed that the allocation of special seats should be on the basis of
total votes received by political parties as opposed to total seats won so as to ensure

equality of the vote.

(fl Recall of Nominated Members
524. The Coalition for Reforms and Dernocracy proposed that in the event that a party

was not huppy with the representation of any of its nominated rnembers, the

affected party should be free to recall and replace the member in question with
another party member.
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(g) Ensuring Inclusivtty in the Nomindion Process
525. T]ae Multi-Sectoral Forum recommended that the Political Parties Act be amended

so as to ensure that affirmative action seats truly enhanced participation of the
youth, persolui with disabilities, minefiqr groups and women. And frrther that

. mechanisms be put in place to ensure that non-representative and illegitimate
persons do not take up the seats. They further suggested that in identiffing
candidates for the speciai seats, political parties be required to provide for
democracy and competition by the affected constituencies within their respective
parties. The submission of the Cornertribe of Mandera County also urged that
special seats be reserved for the minefity groups.

526. On the matter of nomination of persons with disability, a number of stakeholders
proposed that the National Council for Persons with Disability be mandated to vet
and certifu the persons who qualify to be nominated for the positions of persons
liritg with disabilities. This was the view of the Multi-Sectoral Forurn, the
Judiciary Committee on Elections and the Elections Observation Group.

527. Furttrer, the Kenya National Association for the Deaf in their submission suggested
that nomination of people living with disabilities should take into account the
various categories of disabilities. This would ensure that the various special and
rtnique interests are represented at Parliament.

528. The Cental Organtzation of Trade Unions also submitted that the Independent
Electoral and Boundaries Commission together with other arms of government
should provide acceptable criteria for nominating workers' representatives in the
National Assembly under Article 97(1Xc) of the Constitution.

(h) Representation of Kenyans Living Abroad
529.Tble Kenya Diaspora Alliance submitted that there should be provisions regarding

the nomination of representatives from Diaspora among the "special Interest
Groups", by political parties. The alliance noted that there are countries that have
special provisions for Diaspora Members of Parliarnent as follows: South Africa
(2), Mozambique (2), Algeria and Cape Verde (6 each), France (12), haq (10),
among others.

5.9.4. Recommenda of the Committee
530. The Committee recommends that in order to ensure transparency in the allocation

of special seats, regulation 54(S) of the Elections (General) Regulations, 2012 be
amended to require that the Independent Electoral and Boundaries Commission
publishes the parfy lists submiued by political parties under Article 90 of the
Constitution forty-five days before the General Elections.
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5.1O.ELECTION ORSERVATION. MONIT ORING AND EVALU N
53 1. The lndependent Electoral and Boundaries Commission defines election

observation as the systematic collection of information on the electoral process

without interference with the process itself.23r Based on the information collected,

election observation bodies issue objective evaluation on the electoral process.

532. According to the Guidelines for African Union Electoral Observations and

Monitoring Missions, observation involves gathering information and making an

informed judgemen! monitoring includes the authority to observe an election

process and to intervene in that process if relevant laws or standard procedures are

being violated or ignored while election assessment involves on-spot preliminary
evaluation of the conditions within which elections will take place.232

533. The history of election observation and monitoring in Kenya dates back to 1992

when the National Elections Monitoring Unit, a joint initiative of the International
Commission of Judsts- Kenya, Federation of Women Lawyers-Kenya and the Law

Society of Kenya observed the multi-parry General Elections. This was under the

Electoral Commission of Kenya guidelines for election observers. The guidelines

did not provide for election monitoring and were restrictive to observers.233

5.10.1.Current F'ramework
534. Election observation in Kenya is anchored in the Constitution. Article 88(4Xh)

gives the Independent Electoral and Boundaries Commission the responsibility of
facilitating.the observation, monitoring and evaluation of elections. This is also set

out as one of the functions of the Commission in section 4 of the Independent

Electoral and Boundaries Comrnission Act.

535. In line with its mandate, the Independent Electoral and Boundaries Commission has

provided the IEBC Guidelines and Code of Ethics for Election Observers. The

guidelines hannonize and give direction on operations of observers as th"y
participate in the electoral process in Kenya. They specifically define an observer,

describe and differentiate the rights and roles of domestic and international

observers, stipulate the code of conduct of observers as per the international

standards and explain the accreditation process in Kenya. They also highlight the

legal provisions on elections observation and the polling procedures.23a

23r IEBC Guidelines and Code of Ethics for Election Observers online www.iebc.or.ke
E2 http://www.achpr.org/instrumentVsuide-elections/
z:: 14uLo1i1o et at 12OtO;.etection management bodies in East Africa. A review by AfriMAP and Open Society

Initiative for East Africa. Cape Town, South Africa: Africa Minds (p107)
234 IEBC Guidelines and Code of Ethics for Election Observers
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536. In Kenya the Independent Electoral and Boundaries Commission accredits
observers only23s. Accreditation is mandatory for all observers in order to allow
them to observe the elections processes or referendum. The IEBC Guidelines and
Code of Ethics for Election Observers sets out the role of election observers.

537. Domestic observers are expected, in the perforrrance of their functions, to maintain
skict non-partisanship at all times and to work independenfly of Govenrment in
support of a genuine democratic election process. They are further required to
cooperate closely with other election obserers, and report impartially, accurately
and in a timely manner on all observations and f11dings. Intemational observers are
expected, in discharging their functions, to respect sovereignty and international
human rights, respect the laws of the country and the authority of electoral bodies,
maintain strict political impartiality at all times, maintain accuracy of observations
and professionalism in drawing conclusions, refrein from making comments to the
public or the media before the Mission speaks, cooperate with other election
observers, and maintain proper personal behaviour.236

538. The accredited obserwers are expected to observe the entire electoral process and
make a report to the Independent Electoral and Boundaries Commission on the
following-

(a) whether the environment allowed peaceful election campaigns;
(b) whether voters had freedom to attend camFaign functions free of

intimidation, coercion and violence;
(c) whether the election management body was autonomous, impartial and

administered the election efficiently and without fear or favour;
(d) whether the registration of voters was carried out in order to allow all

eligible persons to participate in the national election and elections, whether
there was fairness in the exercise and whether the register of votes was
reliable and accurate;

(") whether the media enjoyed the freedom accorded to it internationally and
how they exercised their professionalism;

(0 th" presence and role of security officers during the election; and
(g) the levels of voter turnout for the election.

5.10.2.Com arative
539. There are various international organizations that are actively involved in election

monitoring. These include: the Commonwealth, the African Union, the European
Union, and the Organization for Security and Co-operation in Europe.

85 Supra note 1 (p.2)
E6 tbid G,2'l-31)
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540. The Commonwealth Charter recognises the 'inalienable right of individuals to
participate in democratic processes, in particular tlrough free and fair elections in
shaping tle society in which they live.' To date, the Commonwealth has observed

more than ore hundred and thirty elections in thirry-six countries. The
Commonwealth's approach to election observation is rooted in the Guidelines for
the Establishment of Commonwealth Groups to Observe Eiections in Member
Countries, which was adopted at the Commonwealth Heads of Government
Meeting in Harare in 1991. Each Commonwealth Observer Group is constituted by
the Commonwealth Secretary-General upon the invitation of a country's election
commission or government-

541. The observer missions are composed of eminent persons such as former Heads of
Governrnent and Ministers, serving and former election commissioners,
parliamentarians and representatives of civil society, human rights bodies and the

rnedia. There are also Cornmonwealth Observer Missions or Expert Teams which
comprise two to four independent observers. All teams are supported by a small
team from the Cornmonwealth Secretariat. The Cornmonwealth election observers

make an independent assessment of an electoral process and come up with
recorlmendations for practical action to strengthen the quahty of future elections.

For the Comrnonwealth, elections observation supplements the long-term assistance

provided to national electoral commissions, including support for the

Commonwealth Eiectoral Network and training for jrinior election professionak.23T

542.For the African Union, the Democracy and Electoral Assistance Unit was

established by the Executive Council of the African Union Commission in 2006.

The Unit is mandated to coordinate and organize the participation of the African
Union in the observation of elections, and implement the 'African Union
Commission's program for the promotion of democracy and democratic elections in
the continent as enshrined in the African Charter on Democracy, Elections and

Govemance. It also provides technical and electoral assistance to Election
Management Bodies of Member States of the African Union for the enhancement of
the national electoral processes. The long-tenn election observation'methodology
has reinforced the confidence and credibility placed by member States on the

African Union Qsmmission election observer reports.238

543. The European Union views Election observation as a vital component of European

Union activities to promote democracy, human rights and the rule of law
worldwide. Since 2000 over one hundred and twenty European Union Election
Observation Missions have been deployed to all continents.23e Election Observer

Missions are conducted by the European Union in third countries upon invitation of

E7 http://thecommonwealth.org/aqvlobservine-elections#sthash.OlstSm5'dpuf
23E http://paees. au.inUelectionsfu elcome
23e htto://eeas.europa-eu/eueorn /index-en.htrn
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the country holding the election. They are headed by a Member of the European
Parliament who acts as the Mission's Chief Observer. The European Cornmission
also provides technical or material support to electoral processes.

544. T)l,e Organization for Security and Cooperation in Europe (OSCE) has fifty-six
participating states from Europe, Central Asia and North America. It has established
the Office for Democratic Institutions and Human Rights which is tasked with
monitoring elections in the Organisation's region to assess compliance with
election-related commiturents and other international standards. The Office has
developed a handbook that sets out the Office's observation methodology and
serves as areference for election observers.2ao

5.10.3.Submissions Received by the Committee
545. A number of proposals were received by the Committee on the matter of election

observation, monitoring and evaluation. These are srunmarized as below-

(a) Inclusion in Electton Observation, Monitoring and Evaluation
546. A number of stakeholders submiued that more organiz.ations shouid be invited to

act as observers during the General Elections. This was the view of the Evangelical
Alliance of Keny4 the Ethics and Anti-Comrption Commission, Transparency
Intemational, the National Gender and Equality Commission, the Central
Organization of Trade Unions and the Folitical Parties Liaison Committee.

(b) Timelines for Accreditritton of Observers
547.1\e Central Orgarrisation of Trade Unions in their. submissions observed that the

accreditation of observers should be done'in good time. This would allow them to
be active throughout the electoral process. This view was shmed by the National
Gender and Equality Commission who submitted that accreditation should be done
at least three months to the election.

(c) Training ond Capacity Buildtng of Observers
548. A number of submissions focussed on the need to adequately tain and build the

capacity of local election observers, including political party agents. This, it was
submitted, would give credence to their reports and manage their conduct. This was
the view of the Ethics and Anti-Comrption Commission, Mkenya Daima and the
OfEce of the Registar of Political Parties.

(d) Election Observer Reports
549. Various stakeholders ernphasised the importance of the reports of election

observers in auditing of elections, legitimizing the elections' results and informing

240 B1ahm, Eric. (September, 2004)."Election monitoring." Beyond Intactabitity. Rekieved from
http ://www.bsvondintractability. orgy'essay/election-monitorine
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the conduct of future elections. The prevailing view was that the reports should be
published and publicized. Further, that there should be strict timelines to address
issues arising from election observations. This was the view held by the
Cornmission on Adminis6afiys Justice, the Jubilee Coalition, the Central
Organization of Trade Unions, Mkenya Daima and the Office of the Registrar of
Political Parties.

550. The Independent Electoral and Boundaries Commission in their submissions
observed that the accreditation of observers should oblige them to share their
reports with the Commission.

(e) Use of Technology in Election Observatton Monitoring and Evaluation
551. The East African Centre for Law and Justice submiffed that technology should be

ernployed in election observation. This, they proposed, could be in the form of
Closed Circuit Television (CCTV) or audio recordings so that a better record of
what goes on at poiiing stations can be available.

(/) Post-Election Audit
552. The Intemational Govemance Institute in their submissions recommended that a

multi-agency team comprising of the Ethics and A:rfi-Comrption Commission, the
Commission on Administrative Justice, the Public Service Commission, and the
Office of the Auditor-General should be formed to conduct a post-election audit.
The audits, it was proposed, should be conducted within twelve months of a general
election and the report thereof submitted to the Senate and the National Assembly
for consideration. Transparency International in their submissions further proposed
that an audit report on general elections should be prepared immediately after the
elections.

5.10.4.Recommendations of the Committee
553. The Committee recommends that the Independent Electoral and Boundaries

Commission accredits election observers and monitors in good time before an

election so as to facilitate the work of the observers and monitors.

5. 1 1. DISPUTE RES OLUTION flNCLTIDING NOMINATION AND
PETITIONS)

554. Effective election dispute resolution mechanisms ensure the integrity of the
electoral process. An expeditious and fair system for dealing with complaints
related to the electoral process lends legitimacy to election results. Election dispute
resolution deals with issues of the legitimacy of the resulg the administative action
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of election officials to correct a problem and trial of those who have comrpted or
attempted to comrpt the election process.2al

555. Key elements in election dispute resolution include the jurisdiction of the Courts
and the election commission as provided for in election law, relevant acts and other
regulations, the time set aside by election laws for resolution of disputes, the
enforcement of the decisions of the courts and electoral bodies to ensure the
effectiveness of the election dispute resolution system and the prosecution of
criminal election offences as stipulated in 1fos sriminal code with the attendant legal
sanctions-242

556. Some of the categories of electoral disputes include disputes relating to political
rights of citizens, disputes relating to delimitation of electoral area boundaries,
political party disputes, disputes relating to nominations, disputes relating to voter
registuation, disputes relating to issues' associated with or arising out of
carnpaigns- election offences and breaches of the Electpral Code of Conduct and
disputes relating to election petitions.2a3

5. 1 1. 1. Current Legal Framework
557. Chapter Seven of the Constitution of Kenya contemplated the need to establish

robust mechanisms for ttre settlement of disputes arising from the electoral process.
Article 87 of the Constitution provides-

(I) Puliament shall enact legislation to establish'mechantsms for timely

(2) Petitiotts concerning an election, other.than.a presidential election,
shall be filed within fiuenty-eight days after tfue declaration of the
election results by the Independent Electoral and Boundaries
Commission.

(3) Service of a petition may be direct or by advertisement in a
na4t sp ap er w ith nattonal cir culation.

558. Further, Article 88( )(e) of the Constitution provides that the Independent Electoral
and Boundaries Commission is responsible for "the settlement of electoral disputes,
including disputes relating to or arising from nominations but excluding election
petitions and disputes subsequent to the declaration of electionresults."

559. From the above constitutional requirements, electoral disputes fall within two broad
categories which are resolved by separate bodies as and when they occur. Pre-
eiection disputes are placed under the jurisdiction of the Lrdependent Electoral and

2aI Resolving Election Disputes in the OSCE Area: Towards a Standard Election Dispute Monitoring System.
Retrieved from httrc://www.osce.ors/odihr/elections/1 7567
242 Jbid
2a3 Handbook on election disputes in Kenya. Retieved from htrp://www.iudiciarv.eo.ke/
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Boundaries Commission and the Political Parties Dispute Tribunal, while, post-

eiection disputes, being petitions arising subsequent to the declaration of election

results, are placed under the sole jurisdiction of the Judiciary.

5. 1 L.2.Pre-Election Disputes
(a) Manttote of the Independent Electoral and Boundaries Commission

560.'section 4 oithe Independent Electoral and Boundaries Commission Act restates the

mandate of the Commission of resolving pre-election disputes as provided in

Article 88(a)(e) of the Constitution. Section 71 of the Elections Act similarly

restates this constitutional provision and prescribes a timeline for the resolution of
the disputes as follows-' 

"0) Pursuant to Article 88@)(e) of the Constitution, the Commisston shall

be responsible for the settlement of electoral disputes, including disputes

relatiig to or arisingfro* nominations but excluding election petitions and

disputes subsequent to the declaration of election results.

Qj An electoial dispute under subsection (I) shall be determined within

seyen days of the lodging of the dtspute with the Commission.

(3) Nomrtlstunding subsection (2), where a dispute under subsection (1)

relates to a prospective nomination or election, the dispute shall be

determined before the date of the nomination br election, whichever is

applicable."

56i. Rule 4 of the Rules on Settlement of Disputes made by the Cornmission vide Legal

Notice No. 139 of 2012, provides further insight as to the nature of pre-election

disputes handled by the Commission by stating-
(1) These rules shall apply to disputes or complaints aristngfro*-

(a) registration of Persons;
(b) nomination of candidates;
(c) viotations of the Code of Electoral Conduct; and

(d) any other election related complatnt'
(2) These rules shatt not apply to election petitions or disputes and

complaints subsequent to the declaratton of election results.

562. Tl;1e Elections (Registration of Voters) Regulations, 2012 and the Rules on

Settlement of Disputes set out the procedure applicable for the determination of
questions concerning the registation of voters. Under the Reguiations, a person

who has applied to be registered and whose name is not included in the register of
voters may submit a claim to the registation officer.za However, a claim cannot be

made during the ninety-day period before a General Election or the sixfy-day period

before a by-election.i45 The registration officer is required, within seven days of

zaa Regulation l7(l) of the Election (Voter Registation) Regulations, 2012.
2a5 Regulation l7(2) of the Election (voter Registration) Regulations, 2012.
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receipt of a claim, to publish a notice of the claim and thereafter consider aad
determine each claim .246 Tlr.e decision of the officer must be in witing 247and is
appealable to the Resident Magistrates Court on matters of fact and iaw and to the
High Court on matters of 1aw.2a8 After an appeal has been deterrrined the
registration offrcer is required to-

(a) make any changes to the register of voters that are necessary as a result
ofthe appeal;

(b) prepare a list of the changes made;
(c) post the list at the place where the list of changes was posted; and
(d) submit the list to the Commission for inclusion in the Principal Register

of Voters.2ae

563. A person objecting to the registration of a voter may file a complaint with the
Commission.z5o The Cornmission may uphold or dismiss the objection within the
seven-day period provided under section 74 of the Elections Act. The Rules do not
provide for a right of appeal.

564. With regard to disputes over nomination of candidates, an aggrieved candidate or
an interested party may file an objection against the submission. of the name of any
other candidate to the relevant Returning Officer.25l The Returning Ofhcer may, in
writing and within seven days, either uphold the nomination or allow the objection
and, where appropriate, require that the affected parfy conduct a fresh nomination
exercise.2s2 1a" decision of the Returning Officer may be appealed to the
Commission.253

565. The Rules of Procedure on Settlement of Electoral Disputes further allow an
aggrieved person to file a written cornplaint against any political party participating
in an election for violation of the provisions of the electoral code of conduct to the
Commission.254In the event the complaint is upheld, the Commission may impose
sanctions provided for under paragraph 7 of the Electoral Code of Conductz55 which

Provides-
Where, in the opinion of the Commission, any polittcal party or referendum. committee participating in arry election or referendum or the leader, ffice-
bearer or member of a political party or person who supports the polittcal

2a5 Regulation 19 and 20(1) of the Election (Voter Regisration) Regulations, 2012.
2a7 Regulation 20(3 of the Election fVoter Registatiou) Regulations, 2012.
z18 3. 11(2) of the Elecrions Acg 2011.
2ae Regulation 25 of the Election (Voter Registration) Regulations,2OT2.
E0 Rule 7 of the Rules on Dispute Settlement.
6r Rule 5(l) of the Rules on settlement of Disputes.
E2 Rule 5(2) of the Rules on Settlement of Disputes.
253 Rlrle 13 of the Rules on Settlement of Disputes.
Ea Rule 15(1) of the Rules on Settlernent of Disputes.
255 Rule 15(4) of the Rules on Settlement of Disputes.
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party or referendum committee or any candidate at any election, in any
way infringes arry provision of this Code, the Commission may-

(a) in the case of a political puty and, subject to sub-paragraph (b),

and in the case of the leader, any ffice-bearer or member of a
political party. or person who supports the political party
referendum committee or candidate, tmpose upon that political
party one or more of the following penalties or sanctions which any
or all may be swpended on specific conditions-

(i) aformalwarning;
(ii) afine determined by the Commission;
(iit) notwitlstanding the provisions of any other written law,

an order prohibiting the political party, whether
permanently or for a specified period, fro* utilizing arry
public media tinle, thro.ugh the television or radio
broadcasting service of such media as hove been or may
be allocated to the political partyfor electoral purposes;

(b) Where a political party, referendum committee, leader or arty ffice
bearer, member or person who supports the political party,
referendum committee or any' candidate at bn election fotlt,
neglects or refuses to comply wtth the orders of the Commission
issued under paragraph 7(a), the.Commission shall impose ttPon

the defaulting party any of the following sanctions which may be

suspended on specific conditiors-
0 i" case of fine imposed, prohtbit the defaulting party from

participating in ongoing and /b*, elections as

candidates in case of a defaulting candtdate or prohibit
the polttical party or the referendum committee fficial
from participating tn ongoing elections and referendum,
and future elections or referendum or alry activity

facilttated by the Commission until such fine has been
paid;

(it) in case of failure to comply with any other sanctions
imposed, cancel the right of such political party or
candidate to participate'in the next election; and

(iiil file execution proceedings in the High Court to enforce
the recovery of thefine.

566. The High Court has pronounced itself on the jurisdiction of the Commission to
handle pre-election disputes and its reluctance to hear matters where the available
statutory avenues of redress have not been exhausted. In Constitutional Petition No.
356 of20l2 Francis Gitau Parsimei v. TIte aI Alliance Partv & Another the
Court noted that Article S8(a)(e) of the Constitr:tion and section 74 of the Elections
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Act vest the Commission with the responsibility of settling disputes relating to or
arising from nominations save for election petitions. The Courl stated-

"It is also my view that Article 88(0@ an^d section 7a(l of the Elections
Act, 2011 provide for alternattve modes of dispute resolution specific to the
nomination process. This cowt cannot entertain nomination disputes where
such a process has not been iwoked or where it has been demonstrated
that the process has failed. "

(b) fuIandate of the Political Parties Dispute Tribunal
567. In addition to the dispute resolution mebhanism under the Commission, section 39

of the Political Parties Act establishes the Political Parties Dispute Resolution.
Tribunal. The Tribunal is an independent quasi-judicial body with the mandate of
resolving-

(a) disputes between the members of a political party;
(b) disputes between a member of a political parfy and a political parfy;
(c) disputes between political parties;
(d) disputes between an independent candidate and a political parly;
(e) disputes between coalition partners;
(f) appeals from decisions of the Registar of Political Parties; and
(g) disputes arising out of parly primaries.256

568. The mandate of the Tribunal of resolving diqputes arising out of party primaries
overlaps that granted to the Commission under Article 88(a)(e) of the Constitution
on pre-election disputes. Except for disputes between independent candidates and a
political party and appeals from decisions of the Registrar of Political Parties, the
juisdiction of the Tribunal may only be invoked once an aggrieved person or parly
has exhausted the internal parry dispute resolution processes.z57 Under section 41 of
the Political Parties Act, the Tribunal is required to determine any dispute before it
within three months from the date it is lodged. A party aggrieved by the decision of
the Tribunal may appeal to the High Court on points of law and fact with
subsequent appeals to the Court of Appeal and the Supreme Court restricted to
points of law.2s8

569. Majority of submissions to the Committee pointed to a need for a review of current
legislation on dispute resolution to clearly demarcate the roles of different
institutions involved in the electoral process. A number of stakeholders submitted
that there was need to amend Article 88(4) of the Constitution to vest the exclusive
jurisdiction to determine pre-election nomination disputes on the Political Parties
Dispute Tribunal with a view to restricting the Independent Electoral and
Boundaries Commission to the core mandate of conducting and managing elections.

16 S.40 of Political Pifties Act,2011.u S.40(2) of the Political Parties Act, 20l l
258 S. 4l(2) of the Political Parries Ac! 201I
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It was further submitted that the Tribunal should be adequately resourced to carry

out its mandate. This was the view held, by arnong others, Mkenya Daimq Kenya

Nationai Commission on Human Rights, lnternational Commission of Jurists-

Kenya Section, Mr. Barasa Nyukuri, the Electoral Institute for Sustainable

Democracy, the Judiciary Committee on Elections, the Multi-Sectoral Forum, the

Political Parties Dispute Tribunal and the Director of Public Prosecutions.

570. In this regard the Judiciary Commitree on Elections stated-
"Besides the confusion this overlapping jttrisdiction creat€s, there is a
conflict of interest because IEBC zs the body chmged with the

responsibttity of ensuring that Political Party Nomtnation Lists under

Articles 90(t), 97(1)(c), 9S(1) (b), (c) a @ and 177(1) @ a @) of the

Constitution comply with the Constttutional requirements ..of gender

balance as well as representations of persons with disabilities, the youth

and marginalized groups. In the circumstances, satefor IEBC, all the other

stakeholders (especialty the Ctvil Society and the Political Parties)

recommended that Article S8@)(e) as well as Section 4(e) of the IEBC Act
and Section 7aQ) of the Elections Act be amended to give the PPDT

' exclustve jurisdiction to determine pre-election nomination (ParA

Primaies & Party Lists) disputes. As stated, IEBC should be lefi to deal

with disputes that relate to contpliance with the Constitutton."

571. The Tribunal, in submissions before the Committee, . supported the view of
amending Article S8(a)(e) of the Constitution to vest it with the exclusive mandate

of resolving nomination disputes. They recommended that section 74(2) of the

Elections Act and section 41(l) of the Political Parties Act be arnended to increase

the timeline for the resolution of nomination disputes from seven to fourteen days.

572. While submitting that intemal parry mechanisms should be the first tier of
resolution of pre-election disputes, the Coalition for Reforms and Democracy and

the Jubilee Coalition both urged that the second tier in the process should rest with

the Tribunal. On his part, the Attorney-General was of the view that disputes arising

from parfy primaries should be dealt with by the Tribunal and that there is need to

provide a clear definition of what the nomination disputes referred to under article

88(aXe) of the Constitution entail.

573. A contrary view was heid by Independent Electoral and Boundaries Commission

during their oral submissions. They noted that the Nomination Dispute Cornmittee

of the Commission that had been set up to deal with nomination disputes had been

successful at handling the disputes in line with Article 88(a)(e) of the Constitution.

574.T\e Committee noted that in other jurisdictions, the role of detemrining pre-

electoral disputes is vested in dedicated electoral management bodies. Section 111

185



of the Electoral Act of Zambia mandates the Electoral Cornmission of Zambia to
manage electoral conflicts and resolve disputes. In pursuance of this mandate the
Commission has established Conflict Management Committees at national and
district levels. The committees are authorised to manage and decide electoral
conflicts in a judicious and timely rnanner, with a view of achieving peaceful
elections and mutual resolutions through mediation of conflicts that arise in the
electoral process.25e In the United States of America, the Federal Election
Commission established the Alternative Dispute Resolution Offlrce to promote
compliance with the federal election law by encouraging settlement of disputes
outside of the traditional enforcement or litigation processes.260 In Pakistan, the
Election Commission of Pakistan has implemented various initiatives to deal with
specific complaint areas including, appellate tribunals for nomination, monitoring
teams for the campaign period and magistate powers to the polling staff during
polling.26l

575- The Committee observed that transferring the raandate of resolving disputes
relating to party primaries from the Commission to the Tribunal would require a
Constitutional Amendment to either amend or repeal Article 88( )(e) of the
Constitution. Drawing from the Judgment.of the Court in Petition 689 of 2008
Priscillu Ndululu Kivuitu & Kivuitu (Suins as the Personal

Somuel Mutua Kivuitu &
Attornev-General & 2 Others [2015] eKLR as previously cited, such an
amendment would require approval through a referendum.

5. 1 1.3.Post-Election Disputes
(a) Petition against tlte election of the President

576. Article 163(3)(a) of the Constitution vests the Supreme Court with exclusive
original jurisdiction to hear and determine disputes relating to the election of the
President. Article 140 of the Constitution sets out the procedure for addressing
questions of the validity of the election of a President. It provides-

(I) A person may file a petition in the Supreme Court to challenge the
election of the President-elect within seyen days after the date of the
declaration of the results of the presidential election.
(2) Within fourteen days afier the filing of a petition under clause (1), the
Supreme Cowt shall hear and determtne the petition and its decision shall
befinal.

25

26@
z6lhttp://www.pk-undo.ore/content/pakistan/enlhome/librar.v/triv aids/development-advocate-issue-4-enelish,/debate-
-el ectoral-i ustice--res olvine-election-disputes- and- comol.html
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(3) If the Supreme Court determtnes the election of the President-elect to be

irwalid, a fresh election shall be held within sixty dryt afier the
determinatton-

577. The issue of the adequacy of the fourteen-day period provided for the friing and
resoiution of the presidential petition was raised before the Committee. The
Judiciary Committee on Elections urged that Article 1a0(3) of the Constitution be
amended to extend the period to thirry days stating-

"(i) The lawyers, bothfor the Petttioners and Respondents in the Railav.
Uhuru (citation) petition complatned that they dtd not have enough time to
prepare and present their respecttve clients' cases. You will recall that the
Supreme Court rejected the application by Raila's lawyers to amend their
petitionfor lack of ttme.

(ii) The Supreme Court did not have sfficient time to prepare its judgment

forcing it to give its verdict and reserved its reasoned judgment to a later
date- That proved very unsatisfactory. Kerqtans, particularly those in the
legal fraterntty including even uniyersities, complatned that a dispute of
thts magnttude, which is of great public tmportance, requires a reasoned
judgment to be delivered at once and not in piecemeal.

(iti) Other countrtes give their courts more reasonable time to dispose of
Presidential petttions. For instance tn Ghana, Presidential Pettttons are

filrd within twenfit-one days of the deglaration of election results and
determined within fifteen days from the close of hearing. This gives the
Ghanaian Supreme Court 15 days to prepare its judgm,ent. In (Jganda,

Presidential Petittons are filed within ten days of declaration of election
results and determined withtn thirty days fronz the date the petttions are

filed. In Namibia, there is no period set within ythich Presidential petitions
should be heard and determined. They. are heard expeditiously and
determinedwithinfourteen daysfrom the conclusion of the hearing."

578. The Electoral Institute for Sustainable Democracy in Africa, the Amani National
Congress, the Council of Governors, Hon. Peter Kalurna and the Elections
Observation Group supported the view of extension of the period to thirly days.
However, the Commission on Adminiskative Justice, the Jubilee Coalition and the
Kenya Law Reform Commission submitted that the current period is sufficient for
the hearing and determining the petition. According to the Kenya Law Reform
Commission,

"The 14 day period serves two useful purposes:
(") It precludes vexattous petitioners so that only those with genutne

grievances can approach the court. Presidential elections and
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subsequent petitiorx consume masstve public resources which
should not be wasted on the basis of conjecture; dnd

(b) h obviates the need to put the country in a perpetual state of
uncertainty which is avery grave matter."

579.The Supreme Court, in determining the election petition ia Raila Odinsa vs The
Indeoendent Electoral and B Commission and 3 Others stated the
rationale for the fourteen day period as follows-

[217] The rigid time-frame for the resolution of Presidential-election
disputes was not, in our opinion, concetved in vain at the time af the

corutitutton making process.' From the terms of Article 140 of the

Constitutton, it is clear that expedition ts of the essence, in determining
petitions relattng to Presidential elections- As the electoral process had, in
this case, led to the declaration of a winner, but one who could not assume

ffice pending the determination of the petition, the protracted holding-on
of a President-elect, as well as a retiring President, would, in our opinion,
present a state of anticipation and uncertatnty which would not serve the

publtc interest. Expedition in the resolution of the dispute was all-
important: if the Court affirmed the election of the President-elect, then the

transition process would be responsibly accomplished; and if the Court.
annulled the election, the electorate would pacifically attune itself to'the
settingforfresh election - to be heldwithin sixty days.

580. The Committee noted that Article 140 of the Constitution as frarned took into
account the need for expeditious determination of questions as to the validity of the
election of the President in order to prevent a power vacuum as the swearing into
offi.ce of the President depends on the outcome of the petition.

581. The Committee observed that other jwisdictions employed wider timelines for the
determination of questions as to the validity of the eiection of the President while
altowing for the swearing in of the President prior to the deter:rrination of the
questions. In the Republic of Ghana, the Constitution, in Article 64, stipulates that
the vaiidiry of the election of the President may be challenged by a citizen of
through a petition to the Supreme Court within twenty-one days after the
declaration of the result. There is no defined timeline for the hearing but Rule 7l of
the Supreme Court Rules provides that the Court shall at.the conclusion of the

hearing of the petition deliver its judgment and within frfteen days. A declaration by
the Supreme Court that the election of the President is not valid does not prejudice
anything done by the President before the declaration.

582. In the Republic of Ugand4 Article 104 of the Constitution allows an aggrieved
candidate to petition the Supreme Court on the validity of the election of the

President within ten days of the declaration of the election results. The Supreme
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Court is required to inquire into and determine the petition expeditiously and

declare its findings not later than thirry days from the date the petition is filed. The

President assumes office in the interim.

583. In the Republic of India, Article 7l of the Constitution provides that all doubts and

disputes arising out of or in connection with the election of a President or Vice
President shall be inquired into and decided by the Supreme CourL whose decision

is frnal. The petition may be presented at any time after the date of publication of
the declaration of the election result.but not later than thirfy days from the date of
such publication.262 y. President assumes office in the interim period and a
declaration by the Court invalidating his or her election does not prejudice any

actions done during his or her stay in office.

584. In the Federal Republic of Nigeria, Article 139 of the Constitution vests in the

Court of Appeal original jurisdiction to hear and determine presidential election

petitions. Article 233 of the Constitution vests jurisdiction on the Supreme Court to
hear and determine appeals from the Court of Appeal on the election of the

president. The petition is to be frled within t'wenty-one days from the date of
declaration of results, heard and determined within one hundred and eighty days

from the date of filing, and any appeals heard and determined within ninety days

from the date ofjudgment.263

585. With regard to the procedure applicable during the determination of presidential

petitions, the Kenya Law Reform Cornmission further submitted that there is need

to review the Supreme Court Presidential Election Petition Rules to make it easier

for the Supreme Court to entertain applications for amicus curiae from persons

other than the Attorney-General and to require that the Court give a reasoned

judgment at the conclusion of the hearing as, with reference to the decision

delivered after the hearing on of the presidential petition in the March, 2013

elections "a 5 minute cameo is hardly judicious".

(b) Petitions on the Election of Members of Parliamenl, Governors and Members of
County Assemblies

586. The High Court is mandated to hear election petitions concerning election to the

offices of Members of Parliamerrtz6a and County Govetnors265, while petitions on

the election of a Member of a County Assembly are heard and determined by the

Resident Magistrates' Courts.266

zsz 3.12 ofthe Presidential and Vice-Presidential Elections Act, 1952
263 S.134 of the Electoral Act 2010.
2n Articlg 105(l)(a) of the Constitution
265 Section 75(1) of the Elections Act, 2011.
ztr Section 75(1A) of the Elections Act, 201I
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587. Article 87(1) of the Constitution requires that petitions against the election of
Members of Parliament be filed within twenty-eight days from the date of
declaration of the election results ild, pursuant to Article 105(2) of the
Constitution, the petitions are to be heard and determined by the High Court within
six months.

588. The Elections Act requires that petitions against the election of Governors and
Members of County Assemblies be filed within twenty-eight days of the publication
of the election results.267 Section 75 of the Act defines the period within which the
petitions should be detennined, stating-

(1) A question as to valtdtty of an election of a county governor shall be
determined by the High Caurt wilhin the county or nearest to the county.
(lA) A questton as to the validity of the election of a member of a county
assembly shall be heard and determined by the Restdent Magistrate's Court
designated by the Chief Justice.
(2) A question under subsection (1) shall be heard and determined within
six montlu of the date of lodging the petition.
(3) In any proceeding brought under this section, a court may grant
appr opriate r e lief, inc luding-

(a) a declaration of whether or not the candidate whose election is
questioned was valtdly elected;
(b) a declaration ofwhich candidate was validly elected; or
(c) an order as to whether afresh election will be held or not.

@ An appeal under subsectton (1A) shall lie to the High Court on matters
of law only and shall be-

(a) filedwithin thirty days of the decision of the Magistrate's Court;
and
(b) heard and determined within six montlx.fro* the date offiling of
the appeal.

589. On the issue of the timeline applicable to the filing of a petition against a Member
of Parliament Governor or Member of a County Assembly, the Attorney-General
urged that section 76 of the Elections Act be amended to align it with the decision
of the Supreme Court tn Hassan Ali Joho & Another Vs. Suleiman Said Sltahbal
& 2 Others [2014J eKLR.In the decision, the Supreme Court held that the section,
in providing for the frling of an election petition within twenty-eight days of the
publication of election results in the Gazette does not reflect the prescription set
under Article 87(1) of the Constitution which refers to the "declaration" of the
results. In clariffing the operative words, the Court flrther interpreted what
"declaration" entails, stating-

26? Section 76 of the Elections Act, 2011.
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" [gg| We are of the view that gazettement (Sectton 76 of the Elections Act)

is one of the mechanisms tlrough which the State publishes information to

the public. The public natrre of elections demands that the outcome of the

polling is shared with the public. This is done in various 'ilays, but most

importantly, through a Gazette Notice, which forms part of Government

records. Further, public information thus published, can be adduced as

evidence in a Court of Lavv, pursuant to the provisions of the Evidence Act
(Cap.80, Laws of Kenya). The pwpose of the Gazette Nottce, inview of the

process detatled in this judgment, cannot be termed as the instrument of
de claration of the ele ction re sults.

D. CONCLUSION
t1001 After considering the relevant provistons of the lqw, as well as the

submissions made before us, and afier taking due account of the persuastve

authorities fro* a number ofiurisdictions, we have come to the conclusion

that the ultimate election outcome, for the gubernatorial ffice which is in
question here, is the one declared at the county level by the County

Returning Oficer who issues the presumptive winner with a certificate tn

Form 38."

590. The need for the alignment of the Act with the decision of the Supreme Court was

supported by the Electoral lnstitute for Sustainable Democracy in Africa.

591. The Committee observed that though the Constitution and the Elections Act, 20IL
provide timelines for the resolution of questions on the validity of the election of
Members of Parliamen! Govemors and Members of County Assemblies, there is no

set limit as to the available avenues of appeal. This creates a potential situation

where all electoral disputes may end up on appeal at the Supreme Court.

592. In its submissions to the Committee, the Judiciary Qemrrrittee on Elections

proposed that section 75 of the Elections Act be amended to provide that all

l.titloor relating to party lists under A-rticle 90 of the Constitution be heard by the

ttigt Court in the fust instance, everl if they relate to county elections as the

decision of the Court affects the entire party list. It was their further submission that

Article 163(4) of the constitution and section 75(4) and 85A of the Elections Act
should be amended to preclude parties from second appeals. They stated-

"having reflected on the matter, the Judiciary has come to the conchtsion

that we should adopt the two tier systen1 and hqve only one right of appeal.

This therefore calls for amendments to the Constitution artd the Elections

Act to limit appeals to only one. It is therefore proposed that Article 163(4)

of the Constitution be amended by adding, at the start of that sub-oticle the

following words: ."Save in electoral disputes". Sections 75(4) and B5A of
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the Electiow Act should also be amended to make the appellate dectsions
of the High Court and the Cowt of Appeal in election mattersfinal."

593. The view of the Judiciary Committee on avenues of appeal was supported by the
East African Centre for Law and Justice. The Commission on Administrative
Justice, the Elections Observation Group and the Electoral Institute for Sustainable
Democracy in Afric4 however, submiued that the appeals should terminate at the
Court of Appea1

594. The Council of Governors were of a contrary view and submitted that the right of
appeal should not be restricted and should be open to aggrieved parties up to the
leve1 of the Supreme Court as long as the appeals invoke the jurisdiction of the
Supreme Court provided at Article 163(4) of the Constitution, which provides-

(4) Appeals shall ltefrom the Court of Appeal to the Supreme Cowt-
(r) os of right in aruy case iwolving the interpretation or application of this

Constitution; and
(b) tn any other case tn which the Supreme Court, or the Court of Appeal,

certifies that a matter of general public importance is involved, subject
to clause (5).

595. The Committee noted that, comparatively, there'is a restriction on the available
avenues of appeal with regard to the determination of election petitions. The
practice in India and Nigeria allows only one avenue of appeal. In India, an election
petition challenging the election of a member of either House of Parliament or
House of Legislature of State is required to be frled in the High Court and decisions
of the High Court arb appealable to the Supreme Court.268In Nigeriq the National
Assembly Election Tribunal and the Governorship and Legislative Houses Election
Tribunal, respectively, have original jurisdiction to hear and determine petitions
arising from the election of the Governor or Deputy Governor and Members of
Parliament, respectively. Article 246 of the Constihrtion of Nigeria provides that
appeals from the Tribunals lie with the Court of Appeal whose decision is final.

596. The Committee observed, however, that in Uganda, section 60 of the Parliamentary
Elections Act provides for the determination of election petitions by High Court and
that appeals are allowed to both the Court of Appeal26e and the Supreme Court.

597.In firrther submissions to the Committee, the Judiciary Cornmittee on Elections
proposed amendment of section 16(3) of the Elections Act to provide for automatic
stay of by-elections pending appeal "to avoid wastage of public funds when orders
of stay are granted after IEBC has printed ballot papers and incurred huge costs in

26E S.116A of the Representation of the People Ac! 1951
26e S. 66 ofthe Parliamentary Elections Act.
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preparatio, fo, by-elections fotlowing nullification of electtons" and that section

76(l) of the Elections Act be arnended to provide for publication of the election

r"rrltr shortly after the announcement of results to settle the uncertainty over the

issue of which date the results of a particular election were declared.

5.11.4. Recommendations of the Committee
598. The Com-itt"" r..ommends that within forfy-eight hours of the service of a

. petition challenging the election of a President-elect under Article 140 of the

bonstitution, the lndependent Electoral and Boundaries Commission delivers

documents supporting the presidential election results to the Supreme Court.

5.|2.ELECTION OF''F''ENCES

599. Election related offences in Kenya are spread over a number of legislation

including the Elections Act270, Political Parties Actz7r, the Independenl {lgctoral
and Boundaries Cornmission Act 272 , the Electoral Code of Conduct 273 , the

Leadership and Integrity Ac{la,the Election Campaign Financing Act275,the Penal

Code276 and the Anti-Comtption and Economic Crimes Act-277

600. The power to investigate and prosecute election related offences is vested in

different institutions as follows-
(a) under Article 157(6) of the Constitution, the Director of Public Prosecutions is

empowered to exercise State powers of prosecution and'may institute and

undertake criminal proceedings against any person before any court (other than

a court martial) in respect of any offence alleged to have been committed;

(b) section a(l) of the Independent Electoral and Boundaties Commission Act
provides that the Independent Electoral and Boundaries Cornmission is

iesponsible for the investigation and prosecution of electoral ffinces by

candidates, political parties or their agents pursuant to Article 157(12) of the

Constttuttoi. fl6" Commission is therefore responsible for the investigation

and prosecution of offences under the Elections Act, the Elecfion Campaign

Financing Act and the Independent Electoral and Boundaries Commission;

(") under Section 34(g) of the Political Parties Act, the Registrar of Political

Parties is responsible for investigation of complaints received under the

Political Parties Act; and

"o Cup.7, Laws ofKenya

"'C"p 78, Laws of Kenya

'n C^p.7A, Laws ofKenya
26 Second Schedule to the Elections Act

"o C^p.182, laws of Kenya
275 ActNo. 42of2ol3 .

"' C^p- 63, Laws of Kenya

" C^p.65, Laws of Kenya
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(d) under section 11(1Xd), the Ethics and Anti-Cornrption Commission is
mandated to investigate and recorlmend to the Director of Public Prosecutions
the prosecution of any acts of comrption or economic crimes or violation of
codes of ethics or other matter prescribed under this Act, the Anti-Cornrption
and Economic Crimes Act or any other law enacted pursuant to Chapter Six of
the Constitution.

601. The corsequences for cornmission of electoral offences are prescribed in law.
Under Article 83 of the Constitution, a person who is convicted for an election
offlence is ineligible for registration as a voter in an election or referenda for five
ye€Lrs. Further, under Article 87 of the Elections Act, where an electoral court finds
that an election offence has been committed by an elected person, the relevant
Speaker is required to publish a report made under the section in the Gazette, arLd
the Independent Electoral and Boundaries Commission is required to consider the
report and "delete fro* the register of voters, the name of a person who is
dtsqualtfiedfrom being registered in that register ofvoters."

5.12.1.Issues raised
602. Various stakeholders, including the Director of Public Prosecutions, the Judicial

Committee on Elections, Hon. Kabando wa Kabando and Mr. Barasa Nyukuri
submitted on the area of election offences and identified the following challenges-

(a) the law on some specific offences
(b) fragrnented legislation;
(c) investigative and prosecutorial role of the Commission;
(d) lack of inter-agency cooperation;
(e) delays in dealing with electoral offences;
(f) deterrent measures on election offences ;
(g) the Public Collections Act

(a) The Law o.n SpeciJic Offences
The Offence of Bribertt

603. Section64 of the Elections Act prohibits bribery as follows-
64. 0) A candidate who-

(r) directly or indirectly in person or by any other person on his behalf
gives, lends or agrees to give or lend, or offirs, promises or promises to
procure or to endeavour to procure arry money or valuable
consideration to or for any voter, or to or for any person on behalf af
any voter or to or for any other person in order to induce arqt voter-
(, to vote or refrain-from votingfor aparticular candidate;
(i, to attend or pmticipate in or refrain .fro* attending or

participating in arry political meeting mwch, demonstration or
other eyent of a political nature or in some other manner lending
support to or for an political ptrty or candidate;
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(ii, corruptly does any such act on account of such voter havtng

voted for or refrained .fro* voting at any election, for a

particular candidate ; or
(b) directty or indirectly, in person or by any other person on hts behalf,

gives or procures or agrees to give or Procure, or offers, promises, or
promises to procure or to endeavour to procure, arry ffice, place, or
employment to or for arqt voter, or to or far arty person on behalf of aruy

voter, or to or for any other person, in order to induce arry votbr-
(r) to votefor or refrain.fro*vottngfor a particular candidate; or
(i, coftuptly does any such act on account of such voter having

vote d for or r efrained from v oting ;
(c) in any manner unlowfully ffiuences the result of an election;

(d) directly or indirectly, in person or by any other person on his behalf
makes any gtft, loan, offer, promise, procurement, or agreement to or

for arry person in order to induce that person to-
k) procure or endeavour to procure the election of any person; or (ii)

procure the vote of any voter at arry election;
(fl upon or in consequence of any gtfi, loan, offer, promise, procurement or

agreement, procures or engages, promiseS or endeavours to procure,

the election of any person, or the vote of any voter at an election;

@ ahances, pays or causes to be paid any money to, or to the use of any

other person with the intent that such money or arty part thereof shall be

used in bribery at any election, or who lcnowingly prys or causes to be

paid cnty money to any person in discharge or repayment of arry money

wholly or inpart used in bribery at any election;
(h) being a voter, before or during any election directly or indirectly, in

person or by any other person on his behalf receives, agrees or
contracts for any money, gifi, loan, or valuable corsideration, ofice,
place or employment for himself or for arry other person, for voting or

agreeing to yote or for refraining or agreeing to refrainfrom voting for
a parti.cular candidote at any election;

(, ofir, ory election, directly or indirectly tn person or by any other

person on his behalf receiyes any money or valuable consideration on

account of any person having voted or refrained from voting or having

induced any other person to vote or to refrain fro* voting for a

particulor candidate at the election;
(il dtrectly or indirectly, in person or by any other person on his behalf, on

account of and ds payntent for voting or for having voted or for
agreeing or having agreed to vote for arry candidate at an election, or
an account of and as payment for his hating assisted or agreed to assist

arry candidate at an election, applies to the candidate or to the agent of
. the candidate for a gtfi or loan of arry money or valuable consideration,

or for the promises of the gifi or loan of ary money or valuable
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constderation or for any ffice, place or employnent or for the promise
of any ffice, place or employment; or

(k) dtrectly or indirectly, in person or by any person on his behalf in order
to in^duce arry other person to agree to be nominated as a candidate or
to refrain fro* becoming a candidate or to withdraw if they have
become candidates, gives or procures any ffice, place or employrnent
to endeavour to procure any ffice, place ar employment, to or for such

' other person, or gtves or lends or agrees to gwe or lend, or offers or
promises to procure or to endeqvour to procure any money or valuable
consideiation to or for any person or to or for such other Wrsan on
behalf of such other or to or for arry person, commits the offence of
bribery.

(2) Any person who in consequence of that person's acceptance of any
c ons ider ati on v o te s or r efr airs f, o* v oting commits an .offenc e. "

604. The Director of Public Prosecutions observed that this provision is too long and
convoluted and that the elements of the crime are too wide and vague. The mental
element for that crime is diffrcult to discern. He further observed that this provision
is similar to section 113 of the Representation of the People's Act (1983) of the UK
where it has been proposed that the offence of bribery should be simplified with its
mental element stated as intention to procure or prevent the casting of a vote at an

election.278 . '

605. Indeed in the case of Kalembe Ndile. Machakos llieh Court Election Petition
No. 7 of 2013. Majanja, J., stated as follows -

"Evidence of bribery needs to be reasonably precise and capable of betng
quantified if it is to be considered to affect the results. For instance, how
many votes were procured as a result of bribery; were they two, ten or a
whole polling station or what number? If it were even to be assurned that
sueh amorphous crowd was bribed to either vote in a particular way or
abstain.fro* voting, aside.fro* the criminal aspect of it, what number is
the cowt to attribute to such illegal conduct in order to say that such.

606. The Director of Public Prosecutions therefore recommended that Kenya adopts the
srme recommendations as the United Kingdom by amending section 64 of the
Elections Act to simpliff the offence of bribery by stating its mental elements as

intention to procure or prevent the casting of a vote at an election.

278 http://www.lawcom.eov.uk/wp-content/uploads/2016/02/electoral law interim report.pdf dated 4th

February, 2016
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The Offence of Treatins
607. Section 62 of the Elections Act provides for the offence of treating as follows-

"62. (1) A candidate who corruptly, for the purpose of influencing a voter
to vote or refrainfrom votingfor a particulq candidate or for my polttical
party at an election-
(a) before or &ring an election-
(i) undertakes or promises to reward avoter to refrainfromvoting;
(ii) gres, causes to be given to a voter or pays, undertakes or promises to
pay wholly or in put to or for arqt voter, expenses for gring or providing
any food, drinlcs refreshment or provision of any money, ticlcet or other
means or device to enable the procurement of arry food, drink or
refreshment or provision to or for any person for the purpose of corruptly
influencing that person or any other person to vote or refrain front voting

.fo, o particular candtdate at the election or being about to vote or refrain
fro* voting, for a particular candidate, at the election; or
(b) afier an election, gives, provtdes or pays any expense wholly or tn part
to or for arry particular voter or any other voter for having voted or
refrainedfromvoting as aforesatd, commits the offence of treating.
(2) A voter who accepts or takes any food, drtnh refreshment, provision,
any money or ticket, or adopts other means or devices to enable the
procuring of food, drinh refreshment or provision lcnowing that it is

intended to inJluence them commits the offence of treating."

608. The Director of Public Prosecutions made the observation that the offence as stated

in section 62 of the Elections Act is substantially a replica of the offence of treating
under section 114 of Representation of the People Act, 1,993 of the United
Kingdom. He further observed that as it stands, this definition of treating of voters
would cover the provision of food and drink to voters and would criminalise
hospitality even if there is no intention to corruptly influence the voters.

609. The Director of Public Prosecutions further informed the Committee that the
offence of treating had been recently considered in the United Kingdom where an

electoral candidate had been accused of teating voters because his agent had
organised a dinner for some 600 influential constituents for "the sole purpose of
promoting a mayoral campaigu and "the guests did not pay for the meal". It was
observed that though this act fit within the def,rnition teating, it was "distant" from
the election (being four months before it), and there was no evidence that any of the
guests were persuaded by this hospitality, however lavish, to "award him their
vote". It was therefore held that this did not constitute treating. In his Judgment,
Commissioner Mawrey QC called for serious consideration to be given "to
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amalgamating treating - surely an obsolescent if not obsolete concept in the modern
world - with the overall offence of bribery."27e

610. In the circumstances, it was also proposed that section 62 of the Elections Act be
deleted and the elements of the offence of treating be included in the offence of
bribery and deleting the offence of treating from the Elections Act. This view was
also supported by the Jubilee coalition which proposed the repeal of section 62 of
the Elections Act.

The Offence of Undue Influence
611. Section 63 of the Elections Act provides for the offence of undue influence as

follows-
A personwho, directly or indirectly inperson or through another person on,

his behalf uses or threatens to use arry force, violence including sexual
violence, restraint, or material, plrysical or spiritual tnjwy, harmful
cultural practices, damage or loss, or any fraudulent deyice, trick or
deception in order to induce or compel that person to vote or refrain fro*
vottng, or on account of that person having voted or refrained from
vottng."

612.T\e Director of Public Prosecutions opined that this offence is complex and widely.
drafted and firrther inforrned the Corurrittee that the compound nature'of the
offence makes it difficult to prosecute. He therefore proposed that the offence be
broken down into three components

(a) pressure and duress: to include any mearls of intimidation, whether it
involves physical violence or the tlreat of it and duress should be defined
to include any form of physical intimidation or harassment;.

(b) tricke.ry: to cover devices and contrivances such as publishing a document
masquerading as a rival carnpaigu's; and

(c) abuse of a posttion of influence: where a special relationship of power and
dependence exists between the person exerting the influence and the
votelso.

Use qf Public Resources During Elections
613. Section 68 of the Elections Act provides for use of public offences during elections

as follows-
(1) Except as authorised under this Act or any other written law, a

candidate, referendum committee or other person shall not use public
resources for the pwpose of campaisning during an election or a
referen&mt.

27e Erlem & Ors v Rahman & Anor [2015] EWHC 12i5 (QB)
280 As proposed in Electoral Law (2014) Law Commission Consultation PaperNo 2i8; Scottish Law Commission
Discussion Paper No 1 5 8; Northern lreland Law Commission No 20, paras 1 I .45 to 1 I .53 .
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(2) For the purposes of this section, the Commission shall, in writing
require any candidate, who is a Member of Parliament, a county
goyernor, a deputy county governor or a member of a county assembly,

to state the facilities attached to the candidate or any equipment

normally in the custody of the candidate by virtue of that ffice.
A person who is requested to supply information required under

subsection (2) shall submit the information within a period of fourteen
daysfrom the date of the notice.
The provtsions of subsection (2) shall aPply with necessary

modificattons, to an entployee of a statutory corporation or of a
company tnwhich the Government owns a controlling interest.

A person who fails to comply with the provisions of this section commits

an offence and ts liable on corwiction to a fine not exceeding two

million shiltings or imprisonment for a term not exceeding six years or
to both.
A member of the Commission or any person designated by the

Commission shall haye the power to impound or to order the

impounding of any state resources that are unlawfully used in an

election campaign.
A candidate, who after conviction under this section repeats the

offence, shall-
(a) be disqualified by the Commission and shall not be eligible to

participate in the ongoing election and the next election; and
(b)b, disqualifiedfrom holdtng any public ffice-

(j)

(4)

(5)

(7)

614. Abuse of public resources is also criminalized orprohibited under the Anti-
Comrption and the Economic Crimes Act,281 the Public Finance Management

Act,28i the Public Officer Ethics 4"12s3 and the Leadership and integrity Act.28a

615. The Director of Public Prosecutions made reference to the Report of the Law

Commission of lndia (2015)285 where the offence was stated to include-

(") "arbitrary use" of taxpayers' rnoney in projects by political personalities or

governments or parties without attendant public interest, and to promote

private interests and recornmended banning or geverely restricting government

advertisernents that gloriff political personalities or the ruling party,

particularly on the eve of elections.
(0 It also endorsed the Electoral Cornmission of India suggestions on the "severe"

restrictions on govemment advertisements six months prior to elections.

281 ActNo. 3 of 2003, Laws of Kenya
282 Act No. 18 of 2ol2
283 Act No- 4 of 2oo3
2e ActNo. t9 of2ol2
28s 1u* Commission of India, ReportNo.255, ElectoralReforms, March2015

(6)
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616. The Law Commission proposed the following arnendment to their statute-
"No Central or State government, as the case may be, shall, publish arry
advertisements of achtevements of the Central or State government either in
the print media, electronic media, or by wqy of banners or hoardings in
public places for a period of six months prior to the date of expiry of the
term of the Howe of the People or the Legislattve Assembly of the
concerned State. Provided that the restrictions above shall not apply to the' advertisements of achievements of the goyernments relating to their poverty
alleviation programmes or arry health related schemes; however, such
advertisements shall not carry any symbol of a political party or the names
or photograplu of orry Minister or leader of any political party. "

6l7.The Director of Public Prosecutions therefore proposed that clear mechanisms
should be put in place to prevent, detect, investigate and prosecute this offence,
including imposition of severe sanctions on those formd culpable.

Inlterprelation of Section 87 of the Elections Act
618. Section 87 (1) of the Elections Acft,2Al1 stipulates as follows-

87. 0 An election court shall, at the conclusion of the laaring of a petitton, in
addition to arry other orders, send to the Director of Public Prosecutions, the
Commission and the releyant Speaker a report in writing indtcating whether an
election offence has been committed by arry person in connectionwith the election,
and the names and descrtptions of the persons, ,f orry, who have been proved at
the hearing to have been guilty of an election offince.

(3) The relevant Spealrtr shall publtsh a report made under this section in the
Gazette, and the Commission shall corsider the report and delete-fro* the register
of voters, the name of a person who is disqualified from betng regtstered in that
register ofvoters."

619. The question of interpretation of section 87 of the Elections Act arose inBunsoma
High Court Election Petition No. 2 of 2013, Moses Lukove v Benard Alfred
Sambu & 3 Others where the Court stated as follows-

[43] A necessary detour; without making a decision, section 87 of the Elections
Act may invite legal arguments. The words used in the section...proved at the
hearing to have been guilty of an election offence gives room for an argument
that, by virtue of that section, the election court also stts as a trial (criminal)
cotrt. But that argument will be obltvtow of 1) that an election proceeding is a
proceeding Sui generis; it is not a criminal proceeding; and 2) that an election
proceeding is not clothed with the staple criminal protections ayailable in a
criminal proceeding. This court is aware of the requirement under section 87(I) of
the Electioru Act that the person.cited, in the petition, for allegedly havrng
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committed.electoral criminal offences should be afforded an opportuntty to be

heard and to gtve and call evidence to show why he should not be reported-
Howater, that requirement alone is not a stfficient protection as is provided in a
real criminal trial. That is not the end of the discourse. More trouble is fowtd in a
rogue imagination that the words in section S7(1) of the Electtons Act assigru the

decision of the election cotrt the vitality of a finding of gtilty as in a criminal
trial. If that thinking prevails, the requirement to make a report to DPP does not
make any sense in law. Yet another critical matter; the person so found to have

committed an offence may rightly raise a defence of double jeopardy in the

subsequent criminal prosecution by the DPP.

t44l That is not all. Conceptually, the subordinate court before whtch the

person will be being prosecuted for an offence based on a finding by the High
Cowt tmder section S7(1) of the Elections Act, will not avoid to ponder at lectst

two things; 1) that the matter had been proved before a higher court; and 2) that
proof was on a standard of beyond any reasonable doubt; that the person hmte

been guilty of an election offence. Take for instance a practical example in
Kimtlili PMCCRC No 365 of 2013 R V Patrick Siketi where an IEBC

fficial was arrested and charged with an election offence; which is also an issue

before the election court. The two proceedings-the petition and the criminal *ial-
are proceeding contemporaneously.. Marry questiora abound which I suppose

should re-ignite a critical rethink on the way the section should be couched tn a
manner that reconciles all these concerns. My own view ts, however, that the

finding by the election court should be understood as a finding within a petition

for purposes of a decision in that petitton. Which in turn means; the record of the

petitton and the report to the DPP on commission of election offences, become'

sources of information which may found a criminal investigation and or
prosecution of the person concerned. That way, arry legal contradiction in or
objection to the section may be avoided. Invariably, a legislative recast of the

words ...proved to have been... gui@ of an election offence may be necessary. At
the moment, courts of law tre experienced tn dealing wtth such statutory
situations by assigning an interpretation that cures the mtschief, removes arty

serious legal objection and gives effect to the intention of Parliament.

620. The int'icacies surrounding the inteqpretation and implementation of section 87 of
the Elections Act also arose in the case of Musikari Nazi Kombo v Moses Masika
Wetangula & 2 others [2013J eKLR (at the High Court) which was an appeal in
the Court of Appeal in Civil Appeal No. 443 of 2013 and finallv the Sunreme

Court rnSupreme Court Petition No. 12 of 2014.

62l.The Court of Appeal attempted to give the rationale for ttre reporting mechanism

provided for under section 87 as follows-
. Part W of the. Election Act creates several election offences and provides a

sentence for each offence. In our view, the reporting requirement is intended to
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ensure that the court decision is enforced. The reporting to the DPP of a
candidate who has committed an election offence is intended to cause the DPP to
institute criminal charges, if he has not yet done so, against such candidate and if
such candidate is proved gutlty, he should be punished in accordance with the
relevant section of the Election Act criminalizing his act or omission. As we have
stated, that is oyer and aboye the disqualification, under Section 72(3)(b), of such
candidate fro* participating in the following election. The report to the IEBC is
for it to comply with that section and bar the candidate from participating in the

following electton. The report to the Speaker is to doubly eruure that such person
does not sneak back into his House without first being absolved of the criminal

ffince(s).

622. The Supreme Court rendered it decision on the Petition on 176 March, 2015.

[135] There is an apparent dfficulty in the interpretation of Section B7(I) of the
Electtons Act. As the Court observed in Moses Wanjala Lukoye v. Benard
Afred Sambu, there appears to be dffirent interpretations to this Section. After
constdering the merits of such positions, we have come to the position that the
nature of the relevant proceedings should be borne in mtnd: proceedings in an
election petition. In such proceedings, what is at stalce is the sanctity of a people's
expression of their sovereign will. Consequently, all the findings seek tn the first
place, to establishwhether the electionwas uncompromiseil by mtschief or corrupt
action. Election offences have the tendency to undermine the popular will that is
the foundation of the governcmce system declared in the Constitution The Court,
as gumdian of the solemn rights of that charter, is duty-bound to set its face fir*ly
against arry violation of the Constitution. Within the framework of the electoral
law, the proper course of action has been prescribed; but as regards the operation
of the ordinary criminal law, il falls to the Director of Public Prosecutions to
move the Courts appropriately.

[136] The Elections Act, indged, recognises that an election offence has the
trappings of a crime at large, and stands to be fitrther prosecuted withtn the realm
of the general uiminal law; hence the provision of Section 87(I) of the Act, that in
addition to any other Orders, a report has to be sent to the Director of Public
Prosecutions, who wtll then act wtthtn the criminal law process. The reference to
the DPP, apparently, is by no means compromised by a principle such as double
jeopardy. Double jeopardy as a prtnciple, while it has a proper place in crtminal
law, is tnapposite in the domain of election petitions, which are the subject of
detailed statute la'n,- Hence afindtng by an election Cotrt cannot be subsequently
ratsed as a shield, when a pety has to ansrver to criminal chwges in the ordinoy
sense.

[138] The election Court's contribution in that regard is that it is a source of
relevant information for a possible criminal trial; but whether or not such trial
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takes place, falts to the prosecutorial discretion of the Director of Publtc

Prosecutioru.

t1391 Such a scenario by no means turns the election Court into a criminal Court;
and hence does not amotmt to a subjection of the affected party to "double

jeopardy", tn the manner suggested by the appellant herein.

t1431 In that context it is clear that the earlier proceedings, to be of relevance in

subsequent trial, are to have taken place before a Court or iudicial tribunal -not
just administrattve or civil proceedings. Now such proceedings in this irutance

te electton proceedings 
-which 

are of a sui generis natwe; such proceedings, in

our perception, do not fatl in the category of "trial for an offence" and so would
nol attract the defence of "double ieopardy". The appellant, we believe, is not

able to demonstrate that the proceedings before the election Cowt led to either a

conviction or an acquittal.

t1481 It stands to reason, therefore, in the scheme of legislation, that the election

Court may send a report to the Director of Public prosecutions to initiate

substanttve criminal trial in respect of a culpabilfty that origtnates from election

proceedings. So the penalty meted out at the election Court is to be regarded as

confined to the wrong of undermintng the electoral voice of the citizens.

623.Ihe concurring Judgement of Rawal, JSC., stated-

t1621 While the Elections Act creates election ffinces, and prescribes
ptmishment upon a finding of guilt, it neither delineates the trial forttms, nor
prescribes the procedure to be followed when the report is handed over to the

Dtrector of Pubtic Prosecutions. An accused person ought not to be subjected to

doubte jeopardy. Section 87(l) is unclear, insofar as it signals the possibility of a

re-trial, within the criminal process. This ambigutty ought to be clarified through

legislation.

t1631 An election Court may howeyer make a finding, after a careful evaluation

of the evidence, that an election ffince has been committed. The burden and

standard of proof in this instance (election offences) is now well establtshed by

this Court [See theRaila Odinga(para 20j) and OutacasesJ. Once this is

establtshed within the mechanisms of an election Court, which are not equtvalent

to those of a crtminal trial, the tnevitable remedy by the Court is the nullification
of the electton in question, and the hwtding-over of a report to the Ofice of the

Director of Public Prosecuttonsfor arryftrther actiort

624.Ia. accordance with Section 87(1) of the Elections Act, the Supreme Court, in its
Judgemen! directed the Registrar of the Supreme Cor:rt, to serve a report of the

commission of the election offence of bribery by the appellant upon the Director of
Public Prosecutions; the Independent Electoral and.Boundaries Commission; and

the Speaker of the Senate.
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625. The Supreme Court further directed that the Judgment be brought to the attention of
the Attorney-General, the Kenya Law Reform Commission, and the Speakers of the
two Chambers of Parliament for information, and. "to the intent that re-formulated
legislation be' considered, delimiting the respective mandates of the election Court
and the ordinary criminal Court, with due attention poid to the issues ofjwisdiction
for the dffirent Courts adjudtcating upon the two sets of matters".

626. Pursuant to the said Judgemen! the Speaker of the Senate published the Report of
the Suprerne Court on 23rd October 2015 through Kerrya Gazette Notice No. 7852
of 2015. Upon gazettement of the report by the Speaker of the Senate, under
section 87 (3) of the Elections Act, 2011, the Independent Electoral and Boundaries
Commission was required to consider the report and delete the name of the person
who is disqualified from being registered in the register of voters. The Commission
therefore established a Special Committee of three of its Commissioners, through
Gazette Notice No. 9195 of 2015, dated 3'd December,2Ot5, to consider the report
gazetted by the Speaker of the Senate.

627. T\e Committee delivered its Ruling on 19tr January, 2016. The Commission
clarified that in discharging its mandate under the provisions of section 87(3) of the
Elections Act, it was not exercising any appellate or review fi.rnction and that
its role was limited to 'conbidering'the report gazetted by the Speaker, the judgment
and Order from Court, the law and any other factor that would be material for
purposes of giving effect to section 87(3) ofthe Act.

628. In declining to remove the name of Senator Moses Wetangula removed from the
register of voters, the Commission observed that section 87 of the Elections Act
provides for the removal from the register of voters of a person who is proved to
have been "guilty of an election offlence". It further noted that Article 83(1)(c) of
the Constitution provides for the disqualification from regishation as a voter, for a
person who has been convicted of an election offence in the last five yea$. It
therefore found that the word "conviction" could not be used interchangeably with
the phrase "a finding of guilt" or "found guilty" or "proved to have been guilty" and

that the Report of the Supreme Court had stated that that election offences of
treating and bribery were established, nowhere in the report did the Judges of the
Supreme Court or any other Court that considered this matter convict Senator
Moses Wetangula within the meaning of section 9 of the Elections Act.

629.T\e Commission further noted that "under Article 157(6) of the Constitution, the
process leading to a "corwictton" is initiated by the ffice of the DPP and such
other offices that may hs,tte been confened with prosecutorial powers under Article
157 (12) of the Constitution. As itwere, the matter is before the DPP who maintains
the position that Senator Moses Wetangula is yet to be prosecuted. The DPP in his
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oficial correspondence to this Committee dated llth January 2016 stated that
election offences were establtshed by the Court. He does not indicate that Senator
Moses Wetangula was convicted by a Court for committing the election offences

referred to." T\e Commission finally found that the provisions of the Constitution
dictate that a conviction on charges relating to election offences should be made
within the context of a criminal trial so as to satisff the stict constitutional
requirements of a fafu trial. The Comrnission also recommended the amendment of
section 87 of the Elections Act, so as to bring clarity to these issues.

630. The Judicial Committee on Elections in its memorandum, asked the Joint
Committee to clariff the following issues and address the extent of the role of an

election court, the nature of an electoral offence, the linkages between the Judiciary
and other players in elections, especially the Director of Public Prosecutions and
Independent Electoral and Boundaries Cornmission -

(a)the use of the word "guilt5/" in Section 87 in a section that is "szf
generis" and quasi-criminal and not fully criminal;

(b)the roles of the Director of Public Prosecutions once the election Court
finalizes its determination; and

(c)the role of Independent Electoral and Boundaries Comrnission once the
court makes a detennination.

631. Efforts have been made to amend section 87 of the Elections Act through the
Elections (Amendment) Bil1286 which provides as follows-

(1) An election Court shall, at the conblusion of hearing of a petttion, in
addition to any other orders, send to the Director of Public
Prosecution and the Commission a report in writing indicating
whether an election ffince is likely to have occurred in connectton
with the election.

(2) Upon recetpt of the report, the Director of Public Prosecutions shall-
(r) direct investigation to be carried out by the Inspector General of the

National Police Sertice; and
(b) based on the outcome of the investigations, commence prosecution

or close the matter.

632.T1te Director of public prosecutions noted that while this amendment will
substantially clariff the role of the Dilector of Public Prosecutions upon receipt of
the report from the cour! however, there was need to relook at the amendment

285 fhe Election Laws (Amendment) (No.3) Bill, 2015, National Assembly Bills No. 63 of 2015, sponsored by Hon.

Samuel Chepkonga
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"especially section S7Q) with a view to enswing that the DPP may also direct any

other agencies other than the Inspector General to undertake such investigattons."

(b) Investigative and Prosecutortal role of the Commission
633. Section 4(1) of the Independent Electoral and Boundaries Commission Act confers

on the Commission the powers of investigation and prosecution of electoral
of[ences by candidate, political parties or their 4gents pursuant to Article 157(2) ot
the Constitution.

634. The Director of Public Prosecutions submitted that the Commission lacks the

"capacity and resource" to deal with electoral m'alpractices and offences. In this
regard, he noted that most countries give the police the mandate to investigate
electoral malpractices and the Director of Public Prosecutions the mandate to
prosecute the electoral offlences. He firrther noted that there is a clear distinction
between the election petition and the criminal process on the same electoral offence.
The Director of Public Prosecutions further observed that the investigation of
offences created potential for conflict of interest as the some offences are

committed by electoral officers.

635. The Director of Public Prosecutions therefore recorlmended a review of the

Electoral Laws on the role of the Independent Electoral' and Boundaries
Commission with a view to restricting the Commission to the core mandate of
conducting and managing elections. It was firrther recommended that the
prosecution of electoral offences be under taken by his office and referred to the

practice in the following jurisdictions to fortiff this recommendation-
(") in New Zealaod, different institutions have the responsibility for specific

electoral tasks. The Chief Electoral Officer is responsible for running elections.
The Electoral Enrohnent Center handles voter registration of voter iist
maintenance. The Electoral Commission registers political parties and their
logos and allocate public firnds for campaign broadcasting. The police are

responsible for investigating breaches of electoral law and prosecuting

offenders; and
(b) in the United Kingdom, the police are responsible for investigating any

allegations of electoral fraud. Every police force in the United Kingdom has an

identified Single Point of Contact Officer or SPOC for electoral fraud, who
provides specialist support and advice to investigators. Prosecuting authorities
(the Crown Prosecution Service in England and Wales, the Crown Office in
Scotland; and the Pubtic Prosecution Service in Northern Ireland) are

responsible for taking cases of alleged electoral fraud to eourt. They work
closely with police forces to examine evidence about alleged electoral fraud
before deoiding whether or not to bring a prosecution.
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636. This view was also supported by Mr. Barasa Nyukuri who proposed that the law

should be amended to e><pressiy vest prosecutorial powers with regard to election

offences in the Office the Director of Public Prosecutions.

(c) Fragmented Legislatton
637 . Election related offences in Kenya are found in a number of legislations. The

Director of Public Prosecutions observed that that this situation is not ideal as an

electoral law that is fragmented is not accessible. He fi.rther stated that due to the

fragmentation, there are sometimes inconsistencies between the electoral law and

election-related provisions in other laws. In this regard, he cited the Interim Report

on Electoral Law by the Scottish Law Commission and the Northern lreland
Commtssiori which recommends that "to attain the goal of equality of access to

electoral law or to facilitate people's participation in the electoral process, the

rules governing elections should be located tn as fan places as possible. h
encourages consistency and mity of approach in electoral law, and simplifies

drafiing and the amendment process." 287

638. It was therefore recommended that the crurent laws goveming electoral offences

should be consolidated into a single, unified, consistent legislative frarnework for
ease of interpretation, implementation and adj udication.

(d) Lack of Elfective inter-Agency Collaboration and Capacity Challenges

639. The agencies involved in electoral matters include the Independent Electoral and

Boundaries Commission, the Police, the Judiciary, the National Cohesion and

Integration Commission and the Office of the Director of Publip Prosecutions. ln
this regard, the Director of Public Prosecution stated that there was a lack of
effective inter-agency collaboration before, during and after the general elections

amongst institutions and agencies charged with handling elections and incidental

matters, including, during the 2013 general elections where "the meetings were

episodic, there was lack of coordination, duplication of roles, blame games and

lack of information shartng ntecltanisms".

640. The Director of Public Prosecutions therefore proposed that there is effective

coordination and collaboration, all agencies must establish effective mechanisms. In

addition, the cooperation and collaboration mechanism must be anchored in law.

641.It was further noted that in seeking to effectively implement their collective and

respective mandate drning the electioneering period, a key challenge that confronts

the Agencies is been capacity constrains in terrrs of human resource, specialized

287 lnterim Report on Electoral Law by the Scottish Law Commission and the Northern lreland Commission dated

4th February, 2016, available at:

.l
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knowledge and skills, financial resources and IT equipment. It was therefore
proposed that there should be enhanced budgetary allocation for Agencies involved
in the electoral process, particularly during the electioneering period.

(e) Delays in Dealing wtth Electoral Offences
642. The Director of Public Prosecutions also recommended that timelines be imposed

for the consideration of electoral offences. In this regard, he recommended that
election offences be commenced within one year of the commission of tle offence.
Similarly, like comrption and economic crimes cases, electoral offences should be
tried on a day-to-day basis until conclusion.

643.It was fi.rther observed that another factor which contributed to delays in the
prosecution of electoral offences is the fact that offences committed during the
election period are not reported early. It was therefore recornmended that agencies

should report election oflences as soon as they happen and should not wait until the
end of the electioneering period.

644.He cited the United Kingdom and the Philippines as examples. In the United
Kingdom, under section 176 Representation of the Peoples Act (1983), prosecutions
under the Act must corrmence within one year after the offence was corrmitted.
This rnay be extended to not more than24 months after the offence was cornmitted,
on application made within one year of commission of the offence, if: there are

exceptional circumstances and where there has been no undue delay in the
investigation In the Philippines, the investigation and prosecution of cases

involving violations of the election laws are given preference. Their investigation
are commenced without delay, and are resolved by the investigating officer within
five days from submission and give preference to election offenses over all other
cases, except petitions for writ of habeas co{pus. Their trials are conducted
continuously until terminated, and the case shall be decided within thirry days from
its submission for decision.288

645. It was therefore recorlmended that the Judiciary should create specialized ad hoc
courts to deal with election offences.

A Defurrent Measures on Electoral Offence
646. The Director of Public Prosecutions also noted that in Kenya, the existing measures

and penalties do not adequately deter perpetrators of electoral offlenders. The
sentences range between two to six years and the fines range between one million to
five million shillings- To underscore the gravity of the offence his ofEce
recommended that the sentence be enhanced to range between six and ten years and

fines of between five and ten million or both. It was also proposed that in addition

288 Section 269, Republic Act No. 9369
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to the criminal sanction, where the criminal conduct has occasioned a quantifiable

financial loss or personal *jury, compensation be awarded or restitution made to

the victim. This ii ttre in Canada under the Election Offences28e.

@) Amendment to the Public Collections Act, cup 106
6ql.lHor. Kabando was Kabando, in his memorandum to the Committee, recommended

the amendment or re-enactm,ent of the Public Collections Act so as not only to

regulate the recipients of public collections of money or hqambee money but also

the donors of iuch money. He noted that the Act does not address present day

challenges relating to harambees and particularty referred the Committee to

sections 5, 6 and 12 of the Act which prescribe a relatively small seotence

compared to the magnitude of the offence2eo. This Act should not only apply to

public collectors and promoters, but also donors in public collections, who faIl in
the category of public offi.cers under the Public Officers Act. The same should be

reflected in the Public Collections Act and the Public Officers and Ethics Act, the

Electoral Code of Conduct, to regulate public donors who are public officers and

prohibit them from participating in donations within the election year.

648. He further proposed that the law should be amended to provide that at least twelve

months to the ilections, no cash should be given to the public by any public officer

or aspirants.

s.12.2. ations of the mittee
649. Tlne Committee recoulmerds as follows-

(a) That a'stand-alone'Elections Offences Bill consolidating all elections offences be

enacted;
(b) That the rendition of the offence of bribery under section 62 of the Elections Act

be simplified;
(c) That the offence of freating be deleted from the Elections Act and that its elements

be incorporated in the offence of bribery;
(d) That section 4(l) of the Elections Act that mandates the Independent Electoral and

Boundaries Commission to investigate and prosecute election offences by

candidates, political parties or their agents under be deleted so.that the firnction

resides with the Office of the Director of Public Prosecutions; and

(e) That section 87 of the Elections Act be arnended to provide clarity on the

procedures relating to the submission and disposal of a report of an election court

loflowing its deterurination on whether an election offence is likely to have been

committed

z8e 7'1r" Municipal Coancils and School Boards Elections Act of 2012
2s Sectio.n 5 piovides fe1 s1 imprisonment term not exceeding 3 years , section six provides for a fine not exceeding

fifty thousand Kenya shillings and section 12 provides for provides for a general penalty ofa fine not exceeding

fivi thousand shillings or an imprisonment term not exceeding six months or both.
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(0 That the law be ame,nded to provide for the cornmencement of prosecution for
electo,ral offences within twelve months of the date of the election to which the
offence relates. In the case of an offence arising out a determinati<jn of an electoral
court r:nder section 87 of the Elections Act, the twelve months to run from the date
ofthe final judgement
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CHAPTER SD(
FINAL COMMENDATIONS OF'THE CO

6.OTMMATIC AREA 1

650. Allegatioru against Commissioners and the Secretariat of the Independent

Electoral and Boundaries Commission, specifically on-
(a) Credibility;
(b) Impartiality;
(c) Integrity; and
(d) Independence.

6.1.1. Recommendations of the Committee
651. The Committee took into account the following factors-

(1) The provisions of the Constitution and the law on the process for disposal

of allegations against the Corrmissioners and the Secretariat;

(2) The views received from the public and the stakeholders;

(3) The time remaining to the August, 2017 General Elections;

(4) The need to ensure stability, public confidence and an orderly transition in

the Commission; and
(5) The offer by the Commissioners.to vacate from office in the event of a

negotiated s ettlement;
The Commigee made no frndings on the allegations against members of the

Comrnission and the Secretariat.

6.2. TM,MATIC AREA 2

652. Recoi*iidrtirtg on legal mechanisms for the vacationfrom ofr", of the current

Commissioners and the Secretoriat of the Independent Electoral and Boundaries

Commission in accordance with the Constitution-

6.2.1. Recommendations of the Committee
653. The Committee recoulmends as follows-

(i) That a dignified vacation fi'om office of the current Commissioners of the

Independint Electoral and Boundaries Commission be negotiated and

agreed upon in accordance with the law within two weeks of the adoption

of this Report of the Committee by Parliament;
(2) That the current Commissioners leave office when the new Commissioners

are swom-in, which should not be later than 30s September, 2016; and

(3) That in respect of the Secretariat of the Corrmission, the existing human

resource policies and capacity building mechanisms of the Commission be

applied, as appropriate, by the new Commission-
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6.3. THEMATIC AREA 3
654. Recommendations on legal, policy ond instttutional reforms to strengthen the

Independent Electoral and Boundaries Commission so as to etxsure the August,
2077 elections are free and fair and are admtnistered in an impartial, efficient,
simple, accuratb, verifiable, secure, accountable and transparent manner. .

6.3.1. Recommenda of the Committee
655. The Committee recoulmends as follows -(1) That the number of Commissioners of the lrdependent Electoral and

Boundaries Commission be seven and that the Commission'ers serve on a full-
time basis;

(2) That for the appoinunent of the first Commissioners after the tabling of this
report, a Selection Panel be established and appointed by the. President,
consisting of-

(a) four persons, being two men and two women, nominated by the
Parliarnentary Service Commission;

(b) one person nominated by the Kenya Conference of Catholic Bishops
(KCCB);

(") one person nominated by the National Council of Churches of Kenya
grccK);

(d) one person nominated by the Evangelical Alliance of Kenya; and
(") one person nominated by the Supreme . Council of Kenya Mustims

(SUPKEM), the National Muslim Leaders.Forum G{AMLEF) and the
Kenya Council of Imams and Preachers of Kenyai and

(0 one person nominated by the Hindu Council of.Kenya;
(3) That the Parliamentary Service Commission provides secretariat services to the

Selection Panel;
(4) That after the August,2017 General Elections, the law be amended to provide

for a different composition for future selection panels;
(5) That on the roles of the Commission vis-d-vis the Secretariat-

(a) The Commissioners shall perform their functions in accordance with
the Constitution and, in particular, shall be responsible for strategy,
policy direction and oversight;

(b) The Secretariat implements policies designed by the Commissioners
and performs day-to-day administrative functions of the
Commission;

(6) That in light of the fast-approaching date of the next General Elections, the
processes relating to the appointment of the new Commissioners be undertaken
with expedition and be concluded by 30e September, 2016;

(7) That for the future, the processes of recruitment of new Commissioners be
colnmenced at least six months before the expiry of their terrr; and
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(S) That the Independent Electoral and Bormdaries Commission Act fos amended

to inciude provisions on vacation from office by the Commissioners other than

by way of removal from office in line with similar legislation.

6.4. TM,MATIC AREA 4
656. Recommendations on legal, policy and tnstitutional reforms to improve the

electoral system and proce.r,res ^ro as to ensure the August, 2017 elections are free
andfair and ore adrninistered in an impartial, fficient, simple, accurate, vertfiable,

secure, accoantable and transparent manner.

6.4.1. Voter Reeistration
657.The Committee recorlmends as follows -

(1) That for purposes of the 2017 General Elections-
(a) The lndependent Electoral and Boundaries Commission engages a

professional reputable firm to conduct an audit of the Register of Voters

for the pu{pose of verifying the accuracy of the Register, updating the

Register and recommending mechanisms to enlance the accuracy of the

Register;
(b) The audit ir, (u) above be completed not later than 30n November, 2016.

(c) The Commission submits the Audit Report to Pariiament within
fourteen days of receipt of the Report; and

(d) The Commission implements the recouunendations of the audit and

thereafter reports to the National Assembly and the Senate on such

implementation within thirty days of receipt of the Audit Report.

(2) That the Elections Act be amended to enable the Commission to conduct an

audit of the Register of Voters for the pulpose of veriffing the accuracy of the

Register, updating the Register and recornmending mechanisms to enhance the

accuracy of the Register.
(3) That for puqposes of the conduct of the audit and in the future for the

maintenance of the Register of Voters, the National Registration Bureau, the

Kenya Citizens and Foreign Nationals Management Service and all other

relevant agencies and institutions that hold information on Kenyan citizens

should avail the information to the Independent Electorai and Boundaries

Commission elecfr onically for cross-referencing and iaformation sharing.

(4) That the Elections Act be amended to increase the period for verification of the

Register of Voters and scrutiny and closing of the register before elections

from the current sixty (60) days to ninety (90) days;

(5) That verification of the Register of Voters be only by means of biometric voter

data and that this be done at the polling stations;
(6) That the Independent Electoral and Boundaries Commission makes provision

for online inspection of the Register of Voters by individual voters through a
public portal;
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(7) That the Independent Electorai and Boundaries Commission ensures that the
registration of prisoners as voters for presidential elections is implemented and
that a progress report on this maffer be included in the Commission's Annual
Report to the President and Parliarnent submitted under Article 254 of the
Constitution;

(8) That the Independent Electoral and Boundaries Commission ensures that
mechanisms and targets for the progressive realization of registration of
Kenyans abroad as voters are put in place and that a progress report on this
matter be included in the Commission's Annual Report to the President and
Parliament submitted under Article 254 of the Constitution;

(9) That the Elections Act be amended by deleting section 5(3A) and (3B) to
disallow the use of an acknowledgment of registration certificate for National
Identity Card (waiting card) in elections;

(10) That the National Regiskation Bureau facilitates the expeditious issuance of
Identity Cards and, in particular, that-

(u) in the case of a fresh application for an identity card, the application be
processed within a period of thirly (30) days; and

O) in the case of an application for replacement of an identity card, the
application be processed within a period of fourteen (14) days;

(11) That the National Registration Bureau develops simple guidelines for vetting
of applicants for issuance of Identification Cards.

6.4.2. Voter Education
658. The Committee recommends that the Independent Electoral and Boundaries
. Commission-

(1) Parhrers with other agencies and non-state actors in the provision of voter
education; and

(2) Ensures the inclusion of Persons With Disabilities when carrying out voter
education.

6.4.3. Nomination and Resistration of Candidates
659. The Committee recofirmends as follows-

(1) That list of parry members be submitted to the Commission at least 90 days
before the date of the general election;

(2) That party membership lists be used for party primaries;
(3) That political parties forward to the Independent Electoral and Boundaries

Commission the names of their candidates for nomination twenty-one'days
before the nominations and that the Independent Electoral and Boundaries
Commission publishes the names in the Kenya Gazette within seven days of
receipt;

(4) That the Independent Electoral and Boundaries Commission publishes the
dates of parfy primaries of all political parties in the Kenya Gazette;
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(7)

(s)

(1 1)

(6)

(8)

(e)

(10)

That the names of parry candidates and independent candidates who will
contest in a general election be submitted to the Commission at least sixty (60)

days before the election;
That independent candidates forward their names to the lndependent Electoral

and Boundaries Commission fourteen (14) days before the nomination date in
the same manner as.candidates participating in the parfy lominaflsas;
That after the names of candidates are forwarded to the Independent Electoral
and Boundaries Commission, a candidate who changes their parry shall not be

eligible to contest in an election as a candidate of the new party or as an

independent candidate.
That any amend.ments with regard to timelines for the nomination processes be

concluded at least six months before the August,2017 General Elections so as

not to interfere with preparations for the elections;
That at the request of a political parfy, the Independent Electoral and

Boundaries Cornmission shall conduct and supervise pdrty nominations in

accordance with Article 88 of the Constitution;
That the Office of the Registrar of Political Parties continuously updates parry

membership lists so that only registered members are allowed to participate in
parry nominations;
That the Political Parties Act be firther amended to provide for fiscal

incentives be put in place in the law to encourage the implementation of the

two-thirds g"od"r principle in the nomination processes by political parties;

and
That the sanctions prescribed in the Political Parties Act be enforced by the

Registrar of Political Parties and that the Office of the Regiskar of Political
Parties be strengthened to enable the Office to effectively carry out its
functions.

(r2)

6.4.4. Publicity and Media
660. The Co*-itt.. ,""o*r*oas that the Independent Electoral and Boundaries

Commission-
(1) Liaises with the Media Council in developing and implementing Regulations

on media coverage and conduct during carnpaigns as well as electoral polls;

and
(2) Mainstreams the needs of persons with disabilities in the publications of the

Commission on eiection matters.

6.4.5. Use of Information Communication Technologv in Elections

661. The Commiuee recorlmends as follows-

(1) Guidins Princioles for Use of ICT
(u) That the ICT systems used be impartial, efEcient, simple, accurate,

verifi able, secure, accountab le and transp arent;
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(b) That the processes for the identification, procurement and deployment
of ICT systems be conducted in an open and transparent manner; and .

(") That no new technology should be introduced in the election process
later than one yeil before an election.

(2) Legislative Framework for ICT
(a) That section 44 of the Elections Act be amended to require the use of

technology in the electoral process;

O) That pursuant to sections 44 and 109 of the Elections Act, the
. Independent Electoral and Boundaries Commission, in consultation with
all relevant stakeholders, including political parties, agencies or
institutions, makes regulations to govem the use of technology in the
elections, and that the regulations be tabled in Parliament within thirfy
days from the date of enactnent of the Election Laws (Amendment)
Bill;

(") That the regulations to be made provide for, among other things-
(i) acquisition and disposal of ICT assets and systems;
(ii) testing and certification of the system;
(iii) mechanisms for the conduct of a system audit;
(19 data storage and information security;
(v) data retention and disposal;
("i) access to electoral system software source codes;
(vii) development and implementation of a disaster recovery and

operations continuity plan;
(viii) telecommunication seryice provision;
(ix) inventory of ICT assets and systems;
(x) capacrty building of staff of the Cornmission and stakeholders

on the use of technology in the electoral process;
(xi) telecommunication network for voter validation and result

transmission; and
(xii) the establishment of an ICT oversight technical committee

comprising of key stakeholders.

(3) ICT for the 2017 General Elections and Beyond
(a) That for purposes of the 2017 General Elections, the technology to be

applied shall be for registration, identification and results'transmission

@\I& EVID and RTS);
(b) That the Independent Electoral and Boundaries Commission puts in

place mechanisms to ensure-
(i) Electronic submission of names and other information

required in the nqmination processes;

. , (ii) Electronic transmission of all poll results; and
I
I
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(iii) Polling result fonns be made available to the public through a

public portal; and '

(rv) Voter identification tluough biometrics.
(c) That the Independent Electoral and Boundaries Commission ensures

that the necessary hardware and software are in place to support the use

of technology in the20l7 General Elections;
(d) That where procurement of new equipment may be necessary, the

Independent Electoral and Boundaries Commission, in consultation with
all relevant agencies and institutions, ensures the timeiy procurement of
appropriate equipment;

(") That all procurement of ICT equipment for the 2017 General Election to
be concluded at least eight months before the election.

(0 That all existing equipment and any new equipment procured be

transparently tested and deployed in good time in readiness for the next
General Elections;

(g) That the equipment to be used in the election be tested sixty (60) days

before the next General Elections;
(h) That a structured and scheduled capacity building programme be put in

place and implemented for taining of staff and other stakeholders on
the technology to be used in the electoral process; and

(i) That the Independent Electoral and Boundaries Commission urgently
puts in place a Disaster Recovery and Business Continuity Plan.

6.4.6. Voting Process
662.The Committee recorlmends as follows-

(1) That the Elections Act be amended to limit the number of voters in each
polling station to a maximum of five hundred (500); and

(2) That the Independent Electoral and Boundaries Commission puts in place
adequate arrangements to facilitate voting by persons with disabilities.

6.4.7. Transmission and Declaration of Election Results
663. The Comrnittee recommends that the Elections Act be amended to provide for the

electronic transmission of the tabulated results of an election for the President from
a polling station to the constituency centers and to the national tallying center.

6.4.8. A-llocation of Special Seats
664.The Committee recommends that in order to ensure tansparency in the allocation

of special seats, regulation 54(8) of the Elections (General) Regulations,2012 be

amended to require that the Independent Electoral and Boundaries Commission
publishes the parfy lists submitted by political parties under Article 90 of the

Constitution forly-five days before the General Elections.
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6.4.9. Election Observation. nitorine and Evaluation
665. The Committee recommends that the Independent Electoral and Boundaries

Commission accredits election observers and monitors in good time before an
election so as to facilitate the work of the observers and monitors.

6. 4. 1 0. Disp ute Reso lution (Inclu din g No minatio n and Petitions)
666. The Commiuee recommends that within forry-eight hours of the service of a

petition challenging the eiection of a President-elect under Article 140 of the
Constitution, the Independent E1ectoral and Boundaries Commission delivers
documents supporting the presidential election results to the Supreme Court.

6.4. L l.Election Offences
667. The Committee recorrmends as follows-

(1) That a 'stmd-alone' Elections Offences Bill consolidating all elections
offences be enacted;

(2) That the rendition of the offence of bribery under section 62 of the Elections
Act be simplified;

(3) That the offence of treating be deleted from the Elections Act and that its
elements be incorporated in the offence of bribery;

(4) That section 4(l) of the Elections Act that mandates the Independent Electoral
and Boundaries Commission to investigate and prosecute election offences by
candidates, political parties or their agents under be deleted so that the fi:nction
resides with the Office of the Director of Public Prosecutions; and

(5) That section 87 of the Elections Act be amended to provide clarity on the
procedures relating to the submission and disposal of a report of an election
court following its determination on whether an election offence is likely to
have been committed.

(6) That the law be amended to provide for the commencement of prosecution for
electoral offences within twelve months of the date of the election to which the
offence relates. In the case of an offence arising out a determination of an
electoral court under section 87 of the Elections Act the twelve months to run
frorn the date of the final judgement.

6.5. OTTTN',P RECOMMENDATION
668. The Commiuee reconrmends that Parliament establishes a mechanism by which it

shall oversight the implementation of the recommendations in this Report and the
electoral processes until the 2017 Genera] Elections.
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T\e Electton Lavvs (Anendtnent) Bill, 2016

Short tifle.

Amcodment of
section 2 of No. 24
of20l 1.

Tm ELECTTON LAWS (AMENDMENT) BILL,2016

A BiII for

AN ACT of Parliament to amend various laws relating to elections
atrd for connected purposes

ENACTED by the Parliament of Keny4 as follows -

1. This Act may be cited as the Election Laws (Amendment) Act
2016.

2. Section 2 ofthe Elections Ac\2011 is amended-

(a) in the definition of "count5/'by inserting the words "one of'
immediately after the word "means";

(b) in the definition of "election court" by deleting the word
"and" appearing immediately after the words "of the

Constitution" and substituting therefor the word "or";

(c) in the definition of "nomination day''by inserting the words
"at least sixty days before an election" immediately after ttre
words "day gazetted";

(d) in the definition of '?rincipal Register of Voters" by
deleting the expression "Principal Register of Voters" and

substituting therefor the expression 'B.egister of Voters";

(e) inserting' the following new definitions in their proper
alphabetical sequence -

"biometriC' means unique identifiers or attributes including
fingerprints, hand geometry, earlobe geometry, retina and

iris patterns, voice waves, DN,\ and signatures; and

"integrated electonic electoral system" refers to a system
ttrat includes biometic voter registation, biometic voter
identification and electonic result tansmission system;

3. Section 5 of the Elections Ac!20l1 is amended by-Amcndmcnt of
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The Election Laws (.*nenfiment) Bill, 2016

section 5 of No. 24 of
201 1.

Amendmctrt of
scctiou 6 of No. 24 of
201 1.

Iruertion of new
scction 6A in No. 24
of20l l.

(a) deleting subsection (3A); and

(b) deleting subsection (38).

4. Section 6 of the Elections Act 2011 is amended by -

(a) deleting subsection (2) and substituting therefor the following
new subsection -

(2) The Commission shall, for purposes of subsection (1),

maintain a public web portal for inspection of the register of
members ofthe public.

(b) deleting subsection (3).

5. The Elections Act 2011 is amended by inserting the following
new section immediately after section 6 -

Verification of
biometric data.

6A. (1) The Commission strall, not
later than ninef days before the date of a
general election, open the Register of
Voters for verification of biometric data
by members of the public at their
respective polling stations for a period of
thirly days.

(2) The Commission shall, upon
the expiry of the period for verification
under subsection (l), revise the Register
of Voters to take into account auy
changes in particulars arising out of the
verification process.

(3) The Commission shall, upon
explry of the period for verification
specified under subsection (i) publish-

(a) a notice in the Gazette to
the effect that the revision
under suhsection (2) has
been completed; and

O) the Register of Voters
online and in such other
manner as may be
prescribed by regulations.
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The Election Lows (Amendment) Bill,2016

Insstion of new
scction 8A in No.
24 of20ll.

6. The Elections Act, 2011 is amended by inserting the following
new section immediately after section 8-

Audit of the
rcgister ofvoters.

No.3 of2Oll

8A (1) The Commission may, at least six
months before a getreral election, engage a
professional reputable firur to conduct an audit of
the Register of Voters for the purpose of-

(a) verifuing the accuracy of the Register;

(b) recommending mechanisms of
enhancing the accuracy ofthe Register;
and

(c) updating the register

(2) The Kenya Citizens and Foreign
Nationals Management Service established under
section 3 of the Kenya Citizens and Foreign
Nationals lrdanagement Service Act shall make
available to the Commission the information held
by it in the national population register for the
purpose of the conduct of an audit under
subsection (l).

(3) For purposes of the first general election
after the courmencement of this sectiorq the
Commission shall, within thirty days of the
commencement of this section, engage a
professional reputable firm to conduct an audit of
the Register of Voters for the purpose oF

(a) veriffing the accuracy of the Register;

(b) recommending mechanisms of
enhancing the accuracy ofthe Register;
and

(c) updating the register.

(a) The firm engaged under subsection (3)
shall conduct the audit and report to the
Commission within a period of thirty days from
the date of engagement.

(O The Commission shall, within fourteen
days ofreceipt ofthe report under subsection (4),
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The Election Lav,s (,4mendntent) Bill, 2016

Amendment of
section 10 of No.
24 of2Oll.

Ameudruent of
section 13 of No.
24 ofz0ll.

Amcndmcnt of
section 2E of No. 24
of20ll.

Amendmeot of
scction 3l of No. 24
of20l 1.

submit the report to the National Assembly and the
Senate-

(O The Commission. shall implement the
recommendations of the audit report within a

period of thirty days of receipt of the report and
submit its report to the National Assembly md the
Senate.

7 . Section I 0 of the Elections Act 201 I is amended in subsection
(1) bV deleting the word "is" and substituting therefor the words "and
biometric data are".

8. Section 13 of theElections Act,20l1 is amended in subsection
(1) bV deleting the words 'Tort5r-five" appearing immediately after the
words "at leasf'and substituting therefor the word "sixt5/'.

9. Section 28 of the Elections Ac! 2011 is amended by deleting
the words "forty-fivd' appearing immediately after the words "at leasf'
and substituting therefor the word "ninety".

10. Section 31 of the Elections Ac! 201i is amended by-

(a) deleting subsection (2) and substituting therefor the following
subsection-

(2) The Commission shall, upon the request of a
political party, conduct and supervise the nomination of
candidates by the political party for presidential,
parliamentary or county elections in accordance with
A:ticle 88 of the Constitution.

(b) inserting the following new subsections immediately after
subsection (2)-

(2A) Every political parry shall submit the names
of the parly candidates uiho have been selected to
participate in the general elections under this Act at least
sixty days before the elections.

(28) A political party shall at least twenty-one
days before the nomination day, submit to the Commission
the names of the persors contesting in its party primary
and the date of its parly primary-

(2C) The Commission shall publish in the Gazette
the names of the psrsons contesting in a party primary
under subsection (1) and the date of the party primary
within seven days of receipt of the trames of party
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Ihe Election Laws (Amendment) Bill, 2016

Amsndmcnt of
scction 33 ofNo. 24
of201 l.

Amcodment of
sectiou 35 in No.
24 of20l1.

candidates.

(2D) A candidate for a presidential, parliamentary
or county election shall be selected by persons who are
members of the respective political parties and whose
names appear on the party membership list as submitted to
the Commission r:nder section 28.

11. Section 33 of the Elections Act, 2011 is amended by -
(a) renumbering the existing provision as zubsection (l);
(b) in subsection (1) bV-

(r) deleting paragraph O) and substituting
therefor the following new paragraph -

O) has submitted to the
Commission, at least sixty days
before a general election, a duly
filled nomination paper in such
form as may be prescribed by the
Commission;

(il) deleting paragraph (c) and substituting
therefor the following new paragraph-

(c) has, at least ninety days
before the date of a general
election or at least twenty one days
before the date appointed by the
Commission as the nomination day
for a by+lection, submitted to the
Commission the narne that the
person intends to use during the
election.

(2)inserting the following new subsection immediately after
subsection (l)-

(2)The Commission shall publish in the Gazette,
the names of persons intending to contest in the
election as independent candidates at least fourteen
days before the nomination day.

12. The Elections Act 2011 is amended by deleting section 35
and substituting therefor the following section -

Submission of 35. A political paqy shdl submit its party list
partv lists' to the Commission at least forty-five days blfore
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The Election Laws (,4nrendment) Bill, 2016

the date ofthe general election.

13. The Elections Ac! 2011 is amended by inserting the following
new section immediately after section 38-

Insertion of new
section 38A in No.
24 of20ll.

Amendment of
section 38 of No.
24 of 20l l.

Numbcr of voters
per polling station.

38A. For the efficient and effective conduct of
elections, the Commission shall determine the
number of voters per polling station but such
number shall not exceed five hundred voters.

14. Section 39 of the Elections Act,2Dll is amended by inserting
the following new sub-sections immediately after subsection (1) -

(1A) The Commission shall appoint constituency returning
offi.cers to be responsible for-

(i) tallying, aonouncement and declaration, in the
prescribed forrn, of the final results from each
polling station in a constituency for the election
of a member of the National Assembly and
members of the county assembly;

(iD collating and announcing the results from each
polling station in the constituency for the
election of the President count5l Govemot,
Senator and county women representative to the
National Assembly; and

(iii) submitting, in the prescribed form, the collated
results for the election of the hesident to the
national tallying centre and the collated results
for the election of the county Governor, Senator
and county women representative to the
National Assembly to the respective county
returning officer.

(18)The Commission shall appoint county retuming officers to
be responsible for tallying, announcement and declaration, in the
prescribed form, of final results from constituencies in the county
for purposes of the election of the county Governor, Senator and
county women representative to the National Assembly.

(1C) For purposes of a presidential election the Commission
shall-

(a) electronically transmit, in the prescribed form, the tabulated
resulr of an election for the President from a polling
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The Election Lavys (Amendment) Bill, 2016

station to the constituenry tallying centre and to
the national tallying cente;

(b) tally and veriff the results received at the
national tallying centre; and

(c) publish the polling result forms sn ar online
public portal maintained by the Commission.

(lD) The chairperson of the Commission shall declare the
results of the election of the President in accordance with Article
1 3 8(10) of the Constitution.

Amcodment of
sectiou ,[0 of No.
24 ofZOll.

(a) renumbering the existing provision as subsection (l);
and

(b) inserting the following new subsection immediately
after subsection (If

(2) The mechanisms under subsection (1) shall
include provision for parfrrership with other
agencies and non+tate actors in the provision of
voter education.

Ameodment of 16. Section 43 of the Elections Act, 2011 is amended-
section 43 in No.
24 ofZ0ll.

(a) by deleting zubsections (1), (2), (3) and (4); and

(b) in subsection (6), bV deleting paragraph (b).

Amcndment of ' 17. The Elections Ac! 2011 is amended by deleting section 44
section 44 of No.
il'Iiioil. "' ""' and substituting therefortle following new section-

15. Section 40 of the Elections Ac\20l1is amended by-

Use of
tedmologl.

44. (1) Subject to this section, there is
established an integrated electonic electoral
system that enables biometic voter registration,
electronic voter identification and electonic
tansmission of results.

@ The Commission shall, for purposes of
subsection(1), develop a policy on the progressive
use oftechnology in the electoral process.

(3) The Commission shall ensure that the
technology in use r:nder subsection (1) is simple,
accurate,. verifiable, secure, accountable and
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tansparent.

(a) The Commission shall, in an open and
tansparent marrn.er-

(a) procure and put in place the technology
necessaq/ for the conduct of a general
election at least eight months before
such elections; and

(b) test, veriff and deploy such technology
at least sixty days before a general
election.

(5) The Commission shall, for purposes of
this section and in consultation with relevant
agencies, institutions and stakeholders, including
political parties, make regulations for the
implementation of this section and in particular,
regulations providing for-

(a) the transparert acquisition and
disposal of information and
communication technology
assets and systems;

(b) testing and certification of the
system;

(c) mechanisms for the conduct of a
system audit;

(d) data storage and information
securiqr;

(e) data retention and disposal;

(0 access to electoral system
software source codes;

(g) capacity building of staff of the
Commission and relevant
stakeholders on the use of
technology in the electoral
process;

(h) telecommunication network for
voter validation and result
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tansmission;

(i) development publication and
implementation of a disaster
recovery and operations
continuity plan; and

0) the operations of the technical
committee established under
subsection (7).

(Q Notwithstanding the provisions of
section 109(3) and (4), the Commission shall
prepare and submit to Parliament the regulations
required made under subsection (a) within a period
of thirfy days from the date of commencement of
this section.

(7) The technology used for the purpose of
the first general elections upon the commencement
of this section shall -

(a) be reskicted to the process of voter
registration, identification of voters and
results tansmission; and

(b) be procured at least eight months before
the general election.

(8) For the purposes of giving effect to this
section, the Commission shall establish a technical
committee of the Commission consisting of such
members and officers of the Commission and such
otler relevant agencies, institutions or stakeholders
as the Commission may consider necessaqr to
oversee the adoption of technology in the electoral
process and implement the use of such technology.

Insertion of new 18. The Elections Ac! ZOll is amended by inserting the
section 55A 558
_Jijc r" ft". i"+ fbllowing new sections immediately after section 55-
of2011.

Maintenancc of
secccy at
elections.

55A. (1) Every elections officer, candidate or
agent authorized to take part in any proceedings
relating to the issue or recelpt of ballot papers or to
attend at a polling station or at the counting of the
votes shall, before so attending make an oath of
secrecy prescribed in the Third Schedule.

9



The Election Laus (Amendment) Bill, 20 1 6

PosFotrement of
elections by the
Commissioo.

(2) Every ofEcer, candidate or agent in
attendance at a polling station shall-

(a) maintain and aid in maintaining the
secrecy ofthe ballot; and

(b) not communicate, except for a purpose

authorized by law before the poll is
closed, any information as to the name
or number on the register of voters, of
any voter who has or has not applied
for a ballot paper or voted at that
station or as to the official mark.

(3) A presiding officer may, upon request,
divulge to a candidate or to the agent of a

candidate the total number of voters who have
voted in the station at any time before the poll is
closed.

558 (l) The Commission may, where a date

has been appointed for holding an election,
postpone the election in a constituency, county or
ward for such period as it may consider necessary
where-

(a) there is reason to believe that a serious
breach of peace is likely to occur if the
election is held on that date;

(b) it is impossible to conduct the elections
as a result of a natural disaster or other
emergencies,

(c) that ttrere has been occturence of an
electoral malpractice of such a nature
and gravity as to make it impossible for
an election to proceed.

(2) Where an election is posponed under

subsection (1), the election shall be held at the
earliest practicable time.

(3) Notwithstanding the provisions of this
section, the Commission may, if satisfied that the
result of the elections will not be affected by
voting in the area in respect of which substituted
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Amendment of
section 76 of No.
24 of}Oll.

Amendment of
section 85A of No.
24 of20ll.

Amendment of
scction 87 of No.
24 of2,0ll.

dates have been appointed, direct that a retum of
the elections be made.

19. Section 76 of the Elections Act 2011 is amended-

(a) in subsection (1)(a) by deleting the words "publication of
the rezults of the election in the Gazette" appearing
immediately after the words *date of' and substituting
therefor the word "declaration of the results of the election";
and

(b) in subsection (1)(c) by inserting the words "or a county
assembly'' immediately after the word "Parliamenf'.

20. Section 85A of the Elections Act, 2011 is amended by-

(a) renumbering the existing provision as subsection (1);

(b) inserting the following new subsection-

(2) An appeal under subsection (1) shall act as a stay of
the certificate of the election court certifying the results of an

election until the appeal is heard and determined.

21. The Elections Act is amended by deleting section 87 and

substituting therefor the following new section-

Report ofCourt
on electoral
malpractices.

87. (1) An election court may, at the conclusion
of the hearing of a petition, in addition to any ottrer
orders, make a determination on whether an

electoral malpractice of a criminal nature may have
occurred.

(2) Where the election court determines that an

electoral malpractice of a criminal nature may have
occurred, the court shall direct that the order be

transmitted to the Director of Public Prosecutions.

(2) Upon receipt of the order under subsection
(2), the Director of Public Prosecutions shall -

(a) direct an investigation to be carried
out by such State agency as it
considers appropriate; and

(b) based on the outcome of the
investigations, corlmence prosecution

11
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Replacement of
section 104 in No.
24 ofZ:0ll.

Amcndment of
section 106 of No.
24 of2011.

Arncndment of
scction 109 of No.
24 of20ll.

Amendmerlt of
section 110 of No.
24 of20tl.

Gencral
amendment to Act
No.24 of20ll.

Insertion of new
Scbcdule.

or close the matter

22. The Elections Act is amended by deleting section 104 and
substituting therefor the following new section-

Facilitation of
pcrsoos with
special needs
including persons
with disabilities.

(a) put in place appropriate infrasfucture
including special voting booths; and

(b) have in each polling station such officers as

the Commission considers necessary to
facilitate voting-

23. The Elections Act, 201I is amended by deleting section 106.

24. Section 109 of the Elections Act is amended in subsection (1)
by inserting the word "prisonef immediately after the word "citizens
living abroad" appearing in paragraph (b).

25. Section 110 of the Elections Ac! 20i 1 is amended by-

(a) deleting subsection (3);

(b) deleting subsection (4); and

(c) deleting subsection (Q .

26.1\e Elections Act, 2011 is amended by deleting the expresston
'?rincipal Register of Voters" wherever it appears and

substituting therefor the expression "Register of Voters".

27.T\e Elections Act" 2011 is amended by inserting the following
new schedule immediately after the Second Schedule-

THIRD SCMDI'LE (s. ssA)

OATH OF SECRECY

I,
I.D.iPassport No- swear that I
shall maintain the secrecy of the ballot and shall not communicate,
except for a purpose authorized by law before the poll is closed,

104. The Commission shall for the purpose of
ensuring that persons with special needs including
persons with disabilities realise their right to vote -
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Amardment of
scction 25 of No.
l1 of20ll.

Amendment of
scction 3 of No. 9
of20l l.

Amcodment of
scction 5 of No. 9
of20l I

Amendment of 30. Section 4 of the Independent Electoral and Boundaries
section 4 of No. 9
;;;;" - vr rlvr z Commission Act is amended in subsection (1) by deleting paragraph (I).

any infomration as to the name or number on the register of voters,
of any voter who has or has not applied for a ballot paper or voted
at that station or as to the offrcial mark with respect to ttre

constituency/county/ward or do
anything that compromises the secrecy of the vote

Signature of person taking the oath

Before me

(Signature)
Commissioner for Oaths/Jvlagistrate

Date:

28. Section 25 of the Political Parties Act is amended in
subsection (1) bV deleting paragraph (a) and substituting therefor the
following new paragraphs -

(a) eighty per cent ofthe Fund proportionately by reference to
the total number of votes secured by each political party in
the preceding general election;

(aa) fifteen per cent of the Fund proportionately to political
parties qualifying under paragraph (a) based on the number
of candidates of the party from special interest groups
elected in the preceding general election ; and

29. Section 3 of the Independent Electoral and Boundaries
Commission Act 2011 is amended in paragraph (b) by deleting the
expression "12(b)" appearing immediately after the words "pursuant to
Article" and substituting therefor the expression "88(1), (2) and (3)".

31. The Independent Electoral and Boundaries Commission Act
2011 is amended by deleting section 5 and substihrting therefor the

13
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following section-

Compositionand 5. (1) The Commission shall consist of a
appointruent ofthe
commission chairperson and six other members appointed in

accordance with Article 250(4) of the Constitution
and the provisions of this Act.

Amcndment of
section 6 of No.9 of
2011

Insertion ofsection
7A in No.9 of 201l.

(2) The chairperson and members of the
Commission shall be appointed in accordance with
the procedure set out in the First Schedule.

(3) The process of replacement of a

chairperson or a member of the Commission shall
commence at least six months before the lapse of
the term of the chairperson or member of the
Commission.

(4) The procedure set out in the First
Schedule shall apply, with the necessary
modifrcations, whenever there is a vacancy in the
Commission

32. Section 6 of the Independent Electoral and
Boundaries Commission Ac! 2011 is amended in subsection
(2) by deleting paragraph (a).

I 33. The Independent Electoral and Boundaries
Commission Act 2011 is amended by inserting the following
new section immediately after section 7-

Vacanry in
the officc of
chairpcrson
and mcmbers

7A. (1) The office of the chairperson or a

member of the Commission shall become vacant
if the holder-

(a) dies;

(b) resigns from office by notice in writing
addressed to the hesident; or

(c) is removed from office under any of
the circumstances specified in Article
257 and Chaper Six of the
Constitution.

(2) The President shall publish a notice of a
vacancy in the Gazette within seven days of the
occurrence of such vacancy.
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Ancndrueat of
section I0 of No. 9 of
2011.

Irscrtiur of uew
section l lA of No. 9
of20l l.

(3) Whenever a vacancy arises under
zubsection (1), the recruitment of a new
chairperson or member, under this Acl shall
corlmeuce immediately after ttre declaration of
the vacancy by the President under subsection (2).

1 34. The Independent Electoral and Boundaries
Commission Act,2011 is amended by inserting the following
new section immediately after section 10-

YP?d 10A. (1) The office of the secretary shalloltrce ol
secrEtary become vacant if the holder-

(a) dies;

(b) resigns from office by notice in
writing addressed to the
Commission; or

(") is removed from off,rce under any
of the circumstiances set out under
section 10.

35. The Independent Electoral and Boundaries
Commission Act 2011 is amended by inserting the following
new section immediately after section'l1-

Rclationship
bcilpcn the
Commissionc
n and

SccEtariat

11.A- For the effective performance of
the firnctions ofthe Commission-

(a) the chairperson and members
of the Commission shall
perform their functions in
accordance with the
Constitution and in
particular, shall be
responsible for the
forrnulation of policy and
skategy of the Commission
and oversight; and

@) the secretariat shall perform
the day-to-day administative
functions of the Commission
4d implement the policies
and stategies formulated by
the Commission.

15



The Election Lavts (Amendrnent) Bill,2016

Amendment of
section 24 of No. 9 of
20t1.

Amendmeotof
section3l of No.9 of
201 l.

Amendment of the
First Schedule No. 9
of20ll.

36. Section 24 of. the Independent Electoral and Boundaries
Commission Act,2011 is amended in subsection (2) by inserting the
following new paragraphs immediately after paragraph (b) -

(ba) progress made in the continuous regishation of citizens as

voters and the progressive realisation ofthe right to vote of
citizens residing outside Kenya and prisoners;

37. Section 3l of the Independent Electoral and Boundaries
Commission Ac! 2011 is amended in subsection (2) by deleting
paragraph (e).

38. The Independent Electoral and Boundaries Commission
Ac! 2011 is amended by deleting the First Schedule and substituting
therefor the following new Schedule-

F'IRST SCHEDIJLE (s.5)

PROCEDT,RE FOR APPOINTMEI.IT OF CHAIRPER,SON
AND MEMBERS OF THE COMI\fiSSION

Selection
panel

1 (1) At least six months before the lapse of the term of
the chairperson or member of the Commission or
within fourteen days of the declaration of a

vacancy in the office of the chairperson or
member of the Commission under the
Constitution or this AcL the President shall
appoint a selection panel consisting of such
persons as Parliament shall determine for the
purposes of appointnent of the chairperson or
member of the Commission.

(2) For the purpose of the fust appointment of
commissioners upon the cortmencement of
section 5, the selection panel shall consist of-

(a) four persons, being two men and two
women, nominated by the Parliamentary
Service Commission;

(b) one person nominated by the Kenya
Conference of Catholic Bishops;

(c) one person nominatpd by the National
Council of Churches ofKenya;
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Oath
atrrmatiou

or
of

(d) one person nominated by the Supreme
Council of Kenya Muslims, the National
Muslim Leaders Forum and the Council of
Imams and Preachers of Kenya;

(e) one person nominated by the Evangelical
Alliance ofKenya; and

(D one person nominated by the Hindu
Council ofKenya.

(3) The respective nominating bodies under sub-
paragraphs (2)(b) to (f) shall submit the narnes
of ttreir nominees to the Parliamentary Service
Commission for transmission to the President
for appointurent.

(4) The selection panel shall, at its first sitting,
elect a chairperson and vice-chairperson from
amongst its number.

(5) Subject to the provisions ofthis Schedule, the
selection panel shall determine its own
procedure.

(O The Parliamentary Service Commission shall
provide the secretariat services and facilities
required by the selection panel in the
performance of its functions.

2. The chairperson and members of the selection panel
shall, before assuming officg take and subscribe the
oath or affirmation of office prescribed in the Third
Schedule.

(1) The selection panel shall, within seven days of its
appointment invite applications from qualified
persons and publish the names of all applicants and
their qualifications in the Gazette, two newspapers
of national circulation and on the website of the
Parliameptary Service Commission.

(2) The selection panel shall consider the applications,
shortlist and interview the applicants.

(3) The interviews under subparagraph (2) shall be
conducted in public.

ofEce

Selectioo of3
norntnees
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AppoinErent
by the
Prcsident.

Gcndcr eqnity
and regional
balance.

Dissolution of 6.
Selection
Pancl

(4) After conducting interviews under subparagraph
(2), the selection panel shall select two persons
qualified to be appointed as chairperson and nine
persons qualified to be appointed as members of
the Commission and shall forward fhe names to the
President for nomination of one person for
appointnert as the chairperson and six persons for
appointnent as members.

(5) The hesident shall, within seven days of receipt of
the names under sub-paragraph (4), forward the list
of nominees to the National Assembly for approval
in accordance with the Public Appointnents
@arliamentary Approval) Act.

4. The President shall, within seven days of receipt of the
names approved by the National Assembly, by notice
in the Gazette, appoint the Chairperson and the
members of the Commission.

5 In short listing, nominating or appointing persons as

chairperson and members of the Commission, the
selection panel, the National Assembly and the
President shall ensure that not more than two-thirds of
the members are of the same gender and shall ensure

regional balance.

The selection panel shall stand dissolved upon the
requisite appointurents being made under paragraph 4.

Amendmeot of
section 12 of No. 7
of201l.

39. Section 12 of the Supreme Court Act is amended-

(a)by renumbering the existing provision as subsection (1);

ft)by inserting the following new subsection immediately
after bubsection (1) -

@ The Independent Electoral and Boundaries
Commission shalJ, within a period of forty-eight hours
from the date of the service of a presidential election
petition, submit to the Supreme Court certified copies
of the documents used to declare ttre results of the
presidential eleiction, including the forms used to
announce the results of the election at the polling
station and the constituency tallyrng certre aad to
declare the result at the national tallying centre.
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Amcndncot of
scclion 9 ofCrp. 107.

AEcodocot
scaion 16 of
Ifi-

of
clp.

40. Section 9 of the Registation of Persons Act is amended-

(a) in subsection (1) by inscrting the words lrithin a period of
thirly days from the date of registration" immediately after
the words "registation officer shall";

(b) in zubsection (Q by inserting the words 'lili&in aperiod of
fourteen days from the date of palment of the feed'
immediately afterthewords o'a new identity card'.

41. Section 16 of the Registration of Persons Act is amcnded by
inserting the following new paragraph immediatcly aftu pararaph (b|

(ba) providing simple guidelines for the votting of
applicants pnor to the issuance or replacement of an
ideutity card;
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MEMORANDI]M OF OBIECTS AIYD REASONS

Statement of objects and reasons

The principal object of this Bill is to amend the Elections Act 2011, the Independent
Electoral and Boundaries Commission Ac! 2011, the Political Parties Act, 2011, the

Supreme Court Act 2011 and the Regisration of Persons Act Cap 106, in order to
address concens noted by the Joint Committee on matters relating to the Independent
Electoral and Boundaries Commission and the conduct of elections.

Clause 2 of the Bill seeks to amend section 2 of the Elections Ac! 2011 to clariff the
fact that there is only one register of voters by substituting the term "Principal
Register of Voters" with '?.egister of Voters". It also defines the terms "biometric"
and "integrated electronic electoral system".

Clause 3 of the Bill seeks to amend section 5 of the Elections Act,2011 to disallow
the use acknowledgement of registration certificate (waiting card) as an identification
document for the purposes of an election.

Clause 4 of the Bill seeks to amend section 6 of the Elections Act 201I to require the
Commission to maintain a public web portal to allow for online inspection of the
Register of Voter.

Clause 5 of the Bill seeks to amend the Elections Act 20l l by inserting a new section
6A to provide for a ninety-day period for the biometric verification of the Register of
Voters before a general election.

Clause 6 of the Bill seeks to amend the Elections Act, 2011 to insert a new section 8A
to provide for an audit of tre Register of Voters and to require that for the purposes of
the August 2017 General Election, the Commission engages an independent firm to
conduct an audit to verify the accuracy of the Register and to update the Register. The
Commission is also required to submit the report of the audit to Parliament,
implement the recommendations set out in the report and to submit ttre report of such
implementation to Parliament.

Clause 7 of the Bill seeks to amend section 10 of the Elections Ac! 2011 to provide
that a person shall be eligible to vole if his or her name and biometric voter data are
entered in a Register of Voters and, in addition, produces the identification document
used at the time of registration.

Clause 8 of the Bill seeks to amend section 13 of the Elections Act, 2011 to alter the
period for the conduct of parly primaries from at least forty-five days before a general
election to at least sixfy days before a general election.

Clause 9 of the Bill seeks to zmend section 28 of the Elections Ac! 201i to alter the
date for the submission of party membership lists to the Commission from at least

forty-five days before the date ofa general election to at least ninety days before the
date ofa general election.
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Clause l0 of the Bill seeks to amend section 31 of the.Elections Act, 2011 to require

that the Commission conducts and supervises a party primary upon the request of a
politi.cal party. It furttrer requires political parties to submit the names of persons

contesting in their primaries and the date of their primaries at least twenty one days

before the nomination day. The names and dates are to be published in the Gazette

within seven days of receipt by the Commission. Only members of political parties

are allowed to vote for candidates at party primaries.

Clause 11 of the Bill seeks to amend section 33 of the Elections Act, 2011 to require

independent candidates to submit to the Commission, their names at least ninety days

before the general election and that the Commission publishes the names in the

Gazette at least fourteen days before the nomination day-

Clause 12 of the Bill seeks to amend section 35 of the Elections Act 2011 by
requiring political parties to submit their Party Lists required under Article 90 of the

Constitution at least fo4y-five days to the general election.

Clause 13 of the Bill seeks to amend the Elections Act 2011 to insert a new section

38A to limit the number of voters per polling station to five hundred.

Clause 14 of the Bill seeks to amend section 39 of the Elections Act, 2011 to require

the electronic tansmission of election results from polling stations, constituency

tallying centres and county tallying cenftes to the National Tallying Centre as

appropriate.

Clause 15 of the Bill seeks to amend section 40 of the Elections Act, 201lto allow the

Commission to partner with non-state agencies in the provision of voter education.

Clause 16 of the Bill seeks to amend section 43 of the Act to delete references to

election of[ences which are proposed to be contained in a separate election law on

offences.

Clause 17 seeks to amend section 44 of the Elections Act 2011 to require the

establishment of an integrated electronic electoral system that allows for the biometic
registration of voters, electronic voter identification and electronic transmission of
results. For the purposes of the August, 2017 elections, the use of technology is to be

limited to the registuation and identification of voters and the transmission of results.

Clause 18 is a consequential provision following the repeal of election offences from
the Elections Ac! 2011to the proposed new Election Offences Bill, 20i6.

Clause 19 seeks to amend section 76 of the Elections Act, 2011 so as to clarify that

the period for the filing of petition against the election of Member of Parliamen!
county Governor or Member of County Assembly begins to run fiom the date of the

declaration of results.

Clause 20 of the Bill seeks to amend section 85A of the Elections Act 2011 to
provide that. an appeal against the judgment of an election court acts as an automatic

stay of the holding of a by-election.
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Clause 21 of the BiIl seeks to amend section 87 of the Elections Act 2011 to require
that a separate criminal process be pursued by the Director of Public Prosecutions in
the event an election court makes a finding that an electoral malpractice of a criminal
nature may have occurred during an election.

Clause 22 of the Bill seeks to repeal section 104 of the Act which relates to eleotion
offences and replace it with a new section to require that the Commission puts
mechanisms in place to facilitate the voting of persons with special needs including
persons with disabilities.

Clause 23 of the Bill seeks to repeal section 106 of the Elections Act 2011 as

offences under the Act aro proposed to be re-enacted in the Election Offences Bill,
20t6.

Clause 24 of the Bill seeks to amend section 109 of the Elections Act to require the
making of regulations for the progressive realization of the registration of prisoners as

voters and their right to vote.

Clause 25 of the Bill seeks to amend section 110 of the Elections Act,2011 to delete
references to election offences.

Clause 26 of the Bill seeks to amend the Elections Act, 2011 to substitute references
to the "Principal Register of Voters" with the'B.egister of Voterso'.

Clause 27 of the Bill retains the form of the oath of secrecy to be taken by offrcers of
the Commission previously provided for under Part \II of the Act.

Clause 28 of the Bill seeks to amend section 25 of the Political Parties Act 2011 to
provide fiscal incentives to political parties in order to assist in implementing ttre two-
thirds gender principle. Fifteen percent of the Political Parties Fund is proposed to be
distributed among parties based on the number of elected special interest candidates.

Clause 29 of the Bill seeks to amend section 3 of the Independent Electoral
Commission and Boundaries Act, 2011 to correct an erroneous reference.

Clause 30 of the Bill seeks to amend section 4 of the Independent Electoral
Commission and Boundaries Ac! 2011 to remove the investigative and prosecutorial
powers previously granted to the Commission which are proposed to be exercised by
the Office of the Director of Public Prosecutions.

Clause 31 of the Bill seeks to amend section 5 of the Independent Electoral
Commission and Boundaries AcL 20ll to provide for the composition and
appointrnent of the members of the Commission who are proposed to be reduced to
seven members from tle current nine members.

Clause'3? of the Bill seeks to amend section 6 of the Independent Electoral
Commission and Boundaries AcL 2071 to remove the requirement that
Commissioners be citizens of Kenya.
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Clause 33 of the Bili seeks to amend the Independent Electoral Commission and
Boundaries Act,201l by inserting a new section TAto provide for other modes of
vacation from of,fice of members of the Commission including death and resignation
from office as tbis is not covered under the Independent Electoral Commission and

Boundaries Ac! 2011.

Clause 34 of the Bill seeks to amend the Independent Electoral Commission and

Boundaries Ac\2011 by inserting a new section 10A to provide for the vacafion from
office of the secrstary of the Commission through death or resignation as this is also

not covered under the Independent Electoral Commission and Boundaries Act 2011.

Clause 35 of the Bill seeks to amend the Independent Electoral Commission and

Boundaries Ac! 2011 by inserting a new clause 11A to delineate the frrnctions of the
members of the Commission and the secretariat.

Clause 36 of the Bill seeks to amend section 24 of the Independent Electoral
Commission and Boundaries Ac! 2011 to require the Commission to include in its
annual report to Parliament a report on progress made in the realization of the

registation of citizens as voters and the progressive realization of the right to vote of
Kenyans in the Diaspora and prisoners.

Clause 37 of the Bill seeks to amend section 31 of the lndependent Electoral
Commission and Boundaries Act,2011to delete a provision already provided for
under section 109 of the elections Act, 2011.

Clause 38 of the Bill seeks to amend the First Schedule to the Independent Electoral
Commission and Boundaries Act,2011 to provide for the procedure for the

appoinfuent ofthe chairperson and members ofthe Commission.

Clause 39 of the Bill seeks to amend section 12 of the Supreme CourtAcg 2011 to
require the submission of certified copies of the documents used to declare the results
of the election of the President to the Supreme Court within fofty-eight hours of the

service of a petition challenging ttre election of the President.

Clause 40 of the Bill seeks to amend section 9 of the Registration of Persons Act to
require the issuance of an Identification Card within thirty days of the date of
registration and replacement of an Identification Card within fourteen days.

Clause 41 of the Bill seeks to amend section 16 of the Registration of Persons Act to
require the Kenya Citizens and Foreign Nationals Management Service to prescribe
simple guidelines for the vetting of applicants prior to issuance or replacement of an

Identity Card.

Statemeut on the delegation of legislative powerc and limitation of fuudamental
rights and freedoms

This Bill delegates legislative powers to the Independent Electoral and Boundaries
Commission Act for the purpose of requiring the Commission to develop regulations
on the use of technology in elections. It also delegates legislative powers to the Kenya
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Citizeq.s and Foreign Nationals Management Service to prescribe guidelines on'the
vetting of applicants forfte issranoe and repliaoement of Identification Cards.

The Bill does not limit any firndamental rights or fteedo,ms.

Statement that the BiIl concerns county gover:rments

The Bill concems county governments as it contains provisions relatingto the election
of members of a county assernbly aud a count5r'qrecutive.

Statemeut that the BiU is a morey BiU within the meaning of Article 114 of the
Constitution

The Bill is not a money bill within the meaning ofArticle 114 ofthe Constitrtion.

Dated the. .20L6.
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Section 2 of No. 24 of 2011 which it is proposed to be omended

"count/' means the counties into which Kenya is divided under Article 6(1) of the
Constitution and specified in the First Schedule ofthe Constitution;

"election courf' means the Supreme Court in exercise of the jurisdiction confered
upon it by Article 163(3)(a) or the High Court in the exercise of the jurisdiction
conferred upon it by Article 165(3)(a) of the Constitution and the Resident
Magistrate's Court designated by the Chief Justice in accordaace with section 75 of
this Act;

"nomination dat'' in respect of an election, means the day gazetted by the
commission as the day for the nomination of candidates for that election;

'?rincipal Register of Voters" means a current register of persons entitled to vote at
an election prepared in accordance with section 3 and includes a register that is
compiled electronically.

Section 5 of No. 24 of 2011 which it is proposed to be amended

5. Registration of voters

(1) Registration of voters and revision of the register of voters under ttris Act
shall be canied out at all times except-

(a) in tle case of a general election or an election under Article i38(5) of
the Constitution, between the date of commencement of the surty day
period immediately before the election and the date of such election:

Provided that this applies to the fust general election under this Act;
(b) in the case of a by-election, between the date of the declaration of the

vacancy of the seat concemed and the date of such by-election; or
(c) in any other case, between the date ofthe declaration ofthe vacancy

of the seat concerned and the date of such election.

(2) Notwithstanding subsection (1), where an election petition is filed in
respect of an electoral are4 between the date of the filing of the petition and the date
of the by-election, where a court determines that a by-election ii to be held, a voter
shall not be allowed to transfer his or her vote to ttre affected electoral area.

(3) AnV citizen of Kenya who has attained the age of eighteen years as
evidenced by either a national identity card or a Kenyan passport and whose name is
not in the register of voters shall be registered as a voter upon application, in the
prescribed manner, to the Commission.

(3A) Despite subsectioir (3), a cltizen who has attained the age of eighteen
years and has registered for an identification card and is in the possession of an
acknowledgement of registration certificate shall, upon application, be registered as a
voter using the acknowledgement of registation certificate, but may only vote using
an identification card.
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(3B) For purposes of this section, an acknowledgement of registration
certificate means a certificate issued by a regishation officer under the Registration of
Persons Act to a person who has applied for an identification card, pending the
issuance ofthat card.

(4) All applicants for registation under this section shall be registered in the
appropriate register by the registration officer or any other officer authorised by the
Commission.

(5) The registration officer or any other authorised officer referred to in
subsection (3) shall, at such times as the Commission may direct tansmit the
information relating to the registration of the voter to the Commission for inclusion in
the'Principal Register of voters.

Section 6 of No. 24 of 2011 which it is proposed to be amended.

6. Inspection ofregister ofvoters

(1) The Commission shall cause the Principal Register of Voters to be opened

for inspection by members of the public at all times for the purpose of rectifring the
particulars therein, except for such period of time as the Commission may consider
appropriate.

(2) The Commission shall, within sixty days from the date of the notice for a

general election, open the Principal Register of Voters for inspection for a period of at
least fourteen days or such period as the Cornmission may consider necessary.

(3) The Commission shall, upon exprry of the period for inspection specified
under subsection (l), compile the amendments to the register of voters and as soon as

practicable thereafter, being at least fourteen days before an election-

(a) publish a notice in the Gazette to the effect that such compilation has been

completed; and

(b) cause to be tansmitted to every registration officer, a copy of the part of
the Principal Register of Voters relating to the constituency for which the
registoation officer is responsible to be kept in safe custody.

(a) The Principal Register of Voters shall be kept at the headquarters of the
Commission and copies of the part of the Principal Register of Voters relating to the
constifirency for which the registration officer is responsible shall be kept at all the
constituency offices of the Commission.

Section 10 of No. 24 of 201 I which it is proposed to be arnended.

10. Eligibility to vote

(1) A person whose name is entered in a register of voters in a particular
polling station, and who produces an identification document shall be eligible to vote

in that polling station.

(2) The identification document produced in subsection (1) shall be the

identification document used at the time of regisration as a voter.
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(3) Nothing in this section shall entitle a person who is prohibited from voting
by any written law to vote or relieve that person from any penalties to which the
person may be liable for voting.

Section 13 of No. 24 of 2011 which it is proposed to be amended.

13. Nomination of candidatas by a political party

(1) A political party shall nominate its candidates for an election under this
Act at least forty-five days before a general election under this Act in accordance with
its constitution and nomination rules.

Q) A political party shall not change the candidate nominated after ttre
nomination of ttrat person has been received by the Commission: Provided that in the
event of the death, resignation or incapacity of the nominated candidate or of the
violation of the electoral code of conduct by the nominated candidate, the political
party may after notifring the candidate that the parly seeks to substitute, where
applicable, substitute its candidate before the date of presentation of nomination
papers to the Commission.

(3) Notwithstanding subsection (1), in the case of any other election, the
Commission shall by notice in the prescribed form, speci& the day or days upon
which political parties shall nominate candidates to contest in a presidential,
parliamentary or county election in accordance with its constitution or rules, which
shall be at least forfy-five days before such election.

Section 28 of No. 24 of 2011 which tt is proposed to be amended.

28. Submission of parfy membership tists

A political party that nominates a person for aay election under this Act shall
submit to the Commission aparty membership list of the parry at least forly-five days

Section j 1 of No. 24 of 201 I whtch it is proposed to be amended.

31. Nomination of political party candidates

(1) A person qualifies to be nominated by a political party for presidential,
parliamentary and county elections for the purposes of Articles 97, 98, 137, 177 arrd
180 ofthe Constitution if thatperson-

(a) is selected in the mzrnner provided for in the constitution or rules of the
political party concerned relating to members of that pa4y who wish to
contest presidential, parliamentary and county elections; and
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(b) subject to subsection (4), the party certifies the nomination to the
Commission.

(2) Each political party shall bear the expenses relating to the nomination of
candidates to contest in presidential, parli"mentary, county governor and county
assembly elections and a political parfy may, at its own expense and on such terms as

may be agreed between the party and the Commission, request the Commission to
supervise parly nominations of candidates.

Section 33 af No. 24 of 2011 whieh it is proposed to be anended.

33. Nomination of independent candidates

A person qualifies to be nominated as an independent candidate for
presidential parliarnentary and county elections for ttre purposes of Articles 97,98,
137, 177 and 180 of the Constitution if that person-

(a) has not been a member of any political party for at least three months
preceding the date of the election;

(b) has submitted to the Commission on the day appointed by the
Commission as the nomination day, a duly filled nomination paper as

the Commission may prescribe;

(c) has submitted the symbol that the person intends to use during the
election; and

(d) is selected in the manner provided for in ttre Constitution and by this
Act.

Section 35 of No. 24 of 2011 which it is proposed to be amended

35. Submission of party lists

(1) A political party shall submit its party list to the Commission on the same day as

the day design

Section 39 of No. 24 of 2011 which it is proposed to be amended.

39. Determination and declaration of results

(1) The Commission strall determine, declare and publish the results of an

election immediately after close of polling.

(2) Before determining and declaring the final results of an election under
subsection (1), the Commission may announce the provisional results of an election.
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(3) The Commission shall announce the provisional and final results in the
order in which the tallying of the results is completed.

Section 40 of No. 24 of 2011 which it is proposed to be amended.

40. Voter education

The Commission shall, in performing its duties under Article 88(a)(g) of the
constitution establish mechanisms for the provision of continuous voter education and
cause to be prepared a voter education curriculum.

Section 43 of No. 24 of 2011 whtch it is proposed to be amended.

43. Participation in elections by public officers

(1) A public officer shall not-

(a) engage in the activities ofany political parly or candidate or act as an
agent of a political party or a candidate in an election;

(b) publicly indicate support for or opposition against any parly, side or
candidate participating in an election;

(c) engage in political campaigns or other political activity; or

(d) use public resources to initiate new development projects in any
constituency or county for the purpose of supporting a candidate or
political parry in that constituency or county.

(2) A public officer who contavenes subsection (1) commits an offence and is
liable on conviction, to a fine not exceeding one million shillings or to imprisonment
for a term not exceeding three years, or to both.

(3) A person who koowingly aids in contravention of subsection (1) commits
an offence and is liable, on conviction to a fine not exceeding one million shillings or
to imprisonment for a term not exceeding three years, or to both such fine and
imprisonment.

(a) A candidate who hrowingly aids in contravention of subsection (1) shall
not be eligible to contest in the election.

(5) A public officer who intends to contest an election under this Act shall
resign from public office at least six months before the date of election.

(6) This section shall not apply to--

(a) the President;
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(b) the Prime Minister;

(c) the Deputy President;

(d) a member ofParliament;

(e) a county governor;

(f) a deputy county govemor;

(g) a member of a county assembly.

Section 44 of No. 24 of 201 I which it is proposed to be amended.

44. Use of technology

The Commission may use such technology as it considers appropriate in the
electoral process.

Section 55 of No. 24 of 20ll whichit is proposedto be amended

55. General power of the Commission

Nothing in this Act shall preclude the Commission from taking any adminisfrative
mezrures to ensure effective conduct of the referendum.

Secfion76 of No. 24 of 20ll whichit ts proposedto be amended

76. Presentation of petitions

(1) A petition-

(a) to question the validity of an election shall be filed within twenty eight
days after the date of publication of the results of the election in the
Gazette and served within fifteen days ofpresentation;

(b) to seek a declaration that a seat in Parliament or a county assembly has
not become vacant shall be presented within twenty-eight days after the
date of publication of the notification of the vacancy by the relevant
Speaker; or

(c) to seek a declaration that a seat in Parliament has become vacant may be
presented at any time.

Section 85A of No. 24 of 2011 which it is proposed to be amended.

85A. Appeals to the Court of Appeal
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An appeal from the High Court in an election petition conceming membership
of the National Assembly, Senate or the office of county govemor shall lie to the
Court of Appeal on matters of law only and shall be-

(a) filed within thirfy days of the decision of the High Court; and

(b) heard and detennined within six monttrs ofthe filing of the appeal.

Section 87 of No. 24 of 2011 which it is proposed to be amended.

87. Report of court on election offences

(1) An election court shall, at the conclusion of the hearing of a petition, in
addition to any other orders, send to the Director of Public Prosecutions, the
Commission and the relevant Speaker a report in writing indicating whether an
election offence has been committed by any person in connection with the election,
and the names and descriptions of the persons, if any, who have been proved at the
hearing to have been guilty of an election offence.

(2) Before a person, not being a parfy to an election petition or a candidate on
whose behalf the seat is claimed by an election petition, is reported by an election
court the elections court shall give that person an opportunity to be heard and to give
and call evidence to show why he should not be reported.

(3) The relevant Speaker shall publish a report made under this section in the
Gazette, and the Commission shall consider the report and delete from the register of
voters, the name of a person who is disqualified from being registered in that register
ofvoters.

Section 104 of No. 24 of 2011 which tt is proposed to be amended.

104. Certification of referendum

In any prosecution for an offence under this Act alleged to have been committed
at or in connection with a referendum in any constituency, the certificate of the
retuming officer for that constituency stating that the ieferendum

Section 106 of No. 24 of 2011 which it is proposed to be mnended.

106. General penalty

(1) A person who contavenes a provision in this Act for which a penalty has
not been provided for, commits an offence and is liable, on conviction, to a fine not
sxsssding one million shillings or to imprisonment for a term not exceeding three
years ortoboth.
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(2) An offence under this Act relating to an election shall, witl necessary

modifications, be an offence during a referendum.

(3) A person who is convicted of an offence under this Act shall not be eligible
for election or nomination in an election under this Act for a period of five years

following the date of conviction.

Section 106 of No. 24 of 2011 which it is proposed to be amended.

109. Regulations

(l) The Commission may make regulations generally for the better carrying out
of the purposes and provisions of this Act and in particular, but without prejudice to
the generality of the foregoing, may make regulations to-

(a) prescribe the manner in which registers of voters shall be compiled and

the manner in whichthey shall be revised;

(b) prescribe the procedure for registation and issuance ofvoters cards and

provide for the progressive registation of Kenyan citizens living abroad;

Section I I0 of No. 24 of 201I which it ts proposed to be amended

110. Electoral code ofconduct

(1) Every political parly and every person who participates in an election or
referendum under the Constitution and this Act shall subscribe to and observe the
Electoral Code of Conduct set out in the Second Schedule in such manner as the

Commission may, subject to paragraph 6 of that Schedule, determine-

Q) A political party that is eligible to nominate candidates under the
Constitution, this Act or any other written law shall not be eligible to contest in any
election rmless the political party and the candidate have subscribed to the Electoral
Code of Conduct referred to in subsection (l).

(3) Every officer of a political party or a referendum committee which, and

every nominated candidate who, attempts .to participate in or participates in an

election or referendum without subscribing to the Electoral Code of Conduct commits
an offence and is liable on conviction to a fme not exceeding one million shillings or
to imprisonment for a terrn not exceeding six years or to both.

(4) AnV person who contravenes the Electoral Code of Conduct commits an

offenpe.

(5) The trial of an offlence under this section shall be without prejudice to any
proceedings in or consequent upon a petition.
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Paragraph 18 of the Second Schedule of No. 24 of 2011 which tt is proposed to onend

18. This Code shall take effect from the date of dissolution of parliament until
polling day.

Sectton 110 of No. 24 of 2011 which tt is proposed to be anended

25. Distribution of the Fund

(1) The Fund shall be disbibuted as follows-

(a) ninety-five per cent of the Fund proportionately by reference to ttre
total nr:mber of votes secured by each political parfy in the
preceding general election; and

(b) five per cent for the adminishation expenses of the Fund.

(2) Notwithstanding subsection (1), a political parry shall not be entitled to
receive funding from the Fund if-

(a) the par(y does not secure at least five per cent of the total number
ofvotes at the preceding general elections; or

(b) more than two-thirds of its registered office bearers are of the same
gender.

(3) For purposes of subsections (l)(a) and (2)(a), the total number of votes
secured by a political pady shall be computed by adding the total number of votes
obtained in ttre preceding general election by a political party in the election for the
President members of Parliamen! county govemors and members of county
assemblies.

Section 3 of No. 9 of 2011 ofwhich tt ts proposed to amend -
3. Objeet and purpose of the Act

The object and purpose of this Act is to-

(a) provide for the operations, powers, responsibilities and functions of
the Commission to supervise elections and referenda at County
and National govemment levels;

(b) provide a legal framework for the identification and appointment of
the chairpersorq members and the secretary of the Commission
pursuant to Article (12Xb) and250Q) ofthe Constitution;
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(c) provide for the manner of the exercise of the Powers,
responsibilities and functions of the Commission pursuant to
Article 88(5) ofthe Constitution;

(d) establish mechanisms for the Commission to facilitate consultations
with interested parties pursuant to Article 89(A of the
Constitution; and

(e) establish mechanisms for the Commission to address the issues

arising out of the fust review.

Section 4 of No. 9 of 2011 ofwhich it is proposed to amend -
4. X'unctions of the Commission

As provided for by Article 88( ) of the Constitution, the Commission is
responsible for conducting or supervising referenda and elections to any elective body
or office established by the Constitution, and any other elections as prescribed by an
Act of Parliament and, in particular, for-

(a) the continuous regishation of citizens as voters;

(b) the regular revision ofthe voters' roll;

(c) the delimitation of constituencies and wards in accordance with the
Constitution;

(d) the regulation of the process by which parties nominate candidates for
elections;

(e) the settlement of electoral disputes, including disputes relating to or
arising from nominafions, but excluding election petitions and disputes
subsequent to the declaration ofelection results;

(0 the registration ofcandidates for election;

(g) voter education;

O) the facilitation of the observation, monitoring and evaluation of
elections;

(i) the regulation of the amount of money that may be spent by or on
behalf of a candidate or party in respect of any election;

0) the development and enforcement of a code of conduct for candidates

and parties contesting elections;
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(k) the monitoring of compliance with the legislation required by Article
82(1Xb) of the Constitution relating to nomination of candidates by
parties;

(l) the investigation and prosecution of electoral offences by candidates,

political parties or their agents Pursuant to Article 157(12) of the
Constitution;

(m)the use of appropriate technology and approaches in the performance

of its functions; and

(n) such ottrer firnctions as are provided for by the Constitution or any

other written law.

Section 6 of No. 9 of 201I ofwhich it is proposed to arnend-

6.Qualifications for appointment as chairperson or member of the
gspmission

(l) The chairperson of the Commission shall be a person who is qualified to hold the

office ofjudge of the Supreme Court under the Constitution.

(2) A person is qualified for appointment as a member of the Commission if such

person-
(a) is a citizen of Kenya;
(b) holds a degree from a recognised university;
(c) has proven relevant experience in any of the following fields-

(r) electoral matters;
(iD management;
(iit) finance;
(iv) governance;
(v) public administration;
(vD law; and

(d) meets the requirements of Chapter Six of the Constitution.

Section 24 of No. 9 of 20l lofwhich it is proposed to amend -

Section jl of No. 9 of 20l lofwhich it is proposed to amend -

31. Regulations

(1) The Cornmission may make regulations for the better carrying out of the

provisions ofthis Act.

(2) Without prejudice to the generality of subsection (1), such regulations may
provide for-
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(a) the appointnent, including the power to confirm appointnents of
persons, to any office in respect of which the Commission is
responsible under this Act;

(b) the disciplinary control of persons holding or acting in any office in
respect of which the Commission is responsible under this Act;

(c) the termination of appointments and the removal of persons from any
office, in respect of which the Commission is responsible under this
Act;

(d) the practice and procedure of the Commission in the exercise of its
functions under this Act;

(e) the progressive registration of Kenyan citizens residing outside Kenya
and putting into effect the progreSsive realisation of their right to vote;

(0 the delegation of the Commission's firnctions or powers; and

(g) any other matter required under tle Constitution, this Act or any other
written law-

(3) The purpose and objective for making the rules and regulations under
subsection (1) is to enable the Commission to effectively discharge its mandate
under the Constitution and this AcL

PROCEDIIRE FOR APPOINTMENT OF CHAIRPERSON AND MEMBERS
OF THE COMMISSION

(1) Within fourteen days of the comm€ncement of this Act the President shall,
in consultation with the Prime Minister and with the approval of the National
Assembly, appoint a Selection Panel comprising oF-

(a) two persons, being one man and one woman, nominated by the
President;

(b) two persons, being one man and one womarL nominated by the hime
Minister;

(c) one person nominated by the Judicial Service Commission;

(d) one person nominated by the Kenya Anti-Comrption Advisory Board;
and
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(e) one person nominated by the Association of Professional Societies of
EastAfrica.

(2) The respective nominating bodies under subparagraph (1)(c), (d) and (e)
shall, for purposes of making their nominations, each propose and submit trvo nzrmes
of nominees, being one marl and one woman, to the Clerk of the National Assembly.

(3) The National Assembly shall, upon receipt of the names of the nominees,
considerthem and-

(a) approve one ofthe nominees; or

(b) reject both of the nominees.

(a) The Clerk of the National Assembly shall notify the respective nominating
bodies ofthe approval or rejection under subparagraph (3).

(5) If the National Assembly approves a nominee, the Clerk of the National
Assembly shall forward the name of the nominee to the President and the President
shall appoint the nominee as a member of the Selection Panel.

(6) If the National Assembly rejects the names of both nominees submitted by
a nominating body, the Clerk of the National Assembly shall request the nominating
body to submit the names of new nominees to the National Assembly for
consideration and subparagraphs (2), (3), (4) and (5) shall apply, with necessary
modifications, to the consideration of the new nominees.

Section 12 of No. 7 of 2011 which tt is proposed to amend -
12. Determination of disputes arising out of presidential elections

An application to the Supreme Court in respect of a dispute to which Article
163(3)(a) of the Constitution applies shall be submitted bypetition and shall further
comply with the procedures prescribed by the rules.

Section 9 of Cap. 107 which it is proposed to amend -

9. Registration officer to issue identity cards

(1) Upon the registration of a person under this Ac! the registation officer
shall issue an identity card in the prescribed form to that person.

(2) Every identity card shall contain-
(a) a photograph" of the prescribed size and type, of the registered

person; and
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(b) such of the finger and thumb or palm or toe impressions of the
registered person as the registration officer may require, and for the
purpose of obtaining them the registered persou shall permit his
photograph and his finger and thumb or palm or toe impression to
be taken: Provided that a registered person may elect or be required
by a registration officer, to supply a photograph of himself in
duplicate where the registration officer is satisfied that the
photographs are ofthe prescribed size and type and have been taken
within the prescribed time.

(3) A registered person whose identity card is torn, worn out mutilated,
tampered with or otherwise rendered unserviceable may attend upon a registration
officer and apply for renewal of the identity card upon payment of such fee, if any, as

may be prescribed and shall at the time surrender the torn, worn out mutilated,
tampered with or otherwise unserviceable identity card.

(4) Upon the re-regishation of a person under subsection (3), the registration
officer shall issue a new identity card to that person, and the provisions of subsection
(2) shall apply thereto.

(5) Every person to whom an identity card has been issued shall keep the card
in safe custody.

(O Any person who losei his identity card shall, wittrout undue delay, report
the loss to the nearest registration officer, who, on payment of such fee, if any, as may
be prescribed and subject to such conditions as may be prescribed shall issue to that
person a new identity card: kovided that if the registration officer is satisfied that the
loss was through no fault or neglect of that person the new identity card shall be
issued free ofcharge.

(7) Any person who finds, or who comes into possession of, an identity card
which does not belong to him shall without undue delay and without charging any fee
therefor, return it either to its owner or to the nearest registration officer or
alternatively to the nearest police station.

Section 1 6 of Cap. I 07 which it is proposed to amend -

16. Rules

The Minister may make rules-
(a) prescribing anything required to be prescribed under this Act;

(b) prescribing the forrn of identity card;

(c) providing for the insertion in, or removal from the register of the particulars
of any person, and for the procedure to be followed in the issue, surrender
or cancellation of any identity card, tbe issue of duplicate identity card and
the renewal of identity cards;

(d) providing for the procedure to be followed where any registered person has
changed his name or changes his place of residence or postal address or
leaves Kenya or dies;
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(e) prescribing the feos, if any, which may be oharged for a duplicate identity
card or for initid rogistation the renewal or alteration of an identity card;

(f) generally for the bettEr carrying out ofthe provisions ofthis Act.
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Short titlc.

Intcrpretation.

Tm ELECTTON OTFENCES BILL,2016

A BiIl for

AN ACT of Parliament to provide for election offences; and for
connected purposes.

ENACTED by the Parliament of Kenya, as follows -

1. (1) This Act may be cited as the Election Offences Act
Act,2016.

2. ln this Act, unless the context otherwise requires-

"ballot fs;" insans a tansparent container witl a slot on the
top sufEcient to accept a ballot paper in an election or in a

referendum but which prevents access to the votes cast nntil the
closing of the voting period;

'tallot paper" means a paper used to record the choice made
by a voter and shall include an electronic version of a ballot paper or
its equivalent for purposes of electronic voting;

"candidate" means a person contesting for an elective post;

"Commission" means the Independent Electoral and
Boundaries Commission established under Article 88 of the
Constitution;

"constituency'' means one of the constituencies into which
Kenya is divided under Article 89 of the Constitution;

"county" means one of the counties into which Kenya is
divided under Article 6(1) of the Constitution and specified in the
First Schedule to the Constitution;

"election" means a presidential, parliamentary or county
election and includes a by-election;
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Qffsnccs rclafing
to registcr of
voters.

"election court" means the Supreme Cowt in exercise of the
jurisdiction conferred upon it by Article 163(3)(a) or the High Court
in the exercise of the jurisdiction conferred upon it by Article
165(3)(a) of the Constitution or the Resideut Magistate's Court
designated by the Chid Justice in accordance with section 75 of the

Elections Act,2011;

"election period" means the period between the publication of
a notice by the Qommission for a presidential, parliamentary or
county election under sections 14,16,17 and 19 of the Elections Act
2011 and the Gazettement of the election results;

"referendum committee" has the meaning assigned to it under
the Elections Act 2011;

"Register of Voters" has the meaning assigned to it under the

Elections Ac! 2011;

"voter" means a person whose name is included in a current
register ofvoters;

"r;v'rd" meens an electoral area within a county delimited in
accordance with Article 89 of the Constitution.

3. A personwho-

(a) without authority makes, prepares, prints or is in
possession of a docu:rrent or paper purporting to be a
register ofvoters;

(b) knowingly makes any false statement on, or ln
connection with any application to be registered in uny

register ofvoters; or

(c) aids, abets, counsels or procr[es the commission of or
attempts to commit any of the offences referred to in
paragraphs (a) and (b),

commits an offence and is liable on conviction, to a fine not
sxgesding two million shillings s1 1s im.prisonment for a term not
exceeding six years, or to both.
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Offenccs relating
to multiplc
rcgisEation as a
voter.

4. (1) A person who-

(a) being registered as a voter in a register of voters
applies to be registered as a voter-

(i)in any other register of voters, otherwise than
in substitution of his subsisting registation;
or

(ii) in the srme register of voters;

(b) having applied to be registered in a register of voters
which application has not been either granted or rejected,
applies to be registered in the same register of voters or in
another register of voters;

(c) simultaneously makes two or more applications to be
registered as avoter; or

(d) having been disqualified by ,n election court, applies to
be registered as a voter,

commits an offence is liable on conviction, to a fi:re not exceeding
one million shillings or to imprisonment for a term oe1 sxcesding one
year or to both.

(2) Any person who commits an offence under subsection (1)
shall, in addition to the penalty provided in subsection (l), not be
eligible to vote in that election or in the next election.

(3) A member or ofEcer of the Commissisn or a person who aids
another person to register as a voter more than once comrnits an
offence and is liable on conviction, to a fine n61 gxsssding one
million shillings or to imprisonment for a term not exceeding one
year or to both.

(4) A candidate who aids a person to register as a voter more
than once, commits an offence and is liable on conviction, to a
fine not exceeding one millisn shillings or to imprisonment for
a term not exceeding one year or to both and shall not be
eligible to contest in the ongoing general election.
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Offenccs rclating
to voting

5. A person who-

(a) forges, counterfeits, defaces or destoys any ballot paper

or the official perforation, stamp or uurk on any ballot
paper;

(b) without authority supplies any ballot papil to any person;

(c) sells or offers for sa]e any ballot paper to any person;

(d) purchases or offers to purchase any ballot paper from any
person;

(e) not being a person entitled to be in possession of any
ballot paper which has been marked with any officia1
perforation, stamp or mark has any such ballot paper in
his possession;

(D puts into any ballot box anything other than the ballot
paper which he is authorised by law to put in;

(g) without authority takes out of a polling station any ballot
paper or is found in possession of any ballot paper

outside a polling station;

(h) not being an election official and not being authorised,
. removes election material from a polling station before,
during or after an election;

(i) without authority deskoys, takes, opens, disposes of or
otherwise interferes with any election material in use or
intended to be used for the purposes of an election;

0) without authority prints any ballot papff or what purports
to be or is capable of being used as a ballot paper at an

election;

(k) for the purposes of an election, manufacttres, constructs,

imports, has in his possession, zupplies or uses, or causes

to be manufactued, constructed, imported, supplied or
used, any appliance, device or mechanism by which a
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ballot paper may be exEacted, afflected or manipulated
after having been deposited in a ballot box during the
polling at any eiection;

(l) not being authorised to do so r:nder this Ac! makes any
mark on any ballot paper issued to any person other than
1e himself;

(m) votes at any eiection when they are not entitled to vote;

(n) votes more than once in any election;

(o) interferes with a voter in the casting of his vote in secret'

(p) pretends to be unable to read or write so as to be assisted
in voting; or

(q) pretends to be visually impaired or suf[ering from any
' other disability so as to be assisted in voting,

commits an offlence and is liable on conviction, to a fine not
exceedi.g one millisa 5ffiilings s1 1s imPrisonment for a term not
sxsssding six years or to both.

offences bv 6. A member of the Cornmission, staff or other person
mcmbcrs and staff;ffi;-" having any dufy to perform pursuant to any written law relating to
Cornmission. any election who-

(a) makes, in any record, return or other document
which they are required to keep or make under such
written law, an entry which they know or have
reasonable cause to believe to be false, or do not
believe to be true;

(b) permits any person whom they know or have
reasonable cause to believe to be able to read or
write to vote in t1s nlannsr provided for persons
unable to read or write;

(c) permits any person whom they know or have
reasonable cause to believe not to be visually
impaired or a person with disability to vote in the

7
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manner provided for persons who are visually
impaired or persons with disability, as the case may

be;

(d) wilfully prevents any percon from voting at the
polling station at which they know or have
reasonable cause to believe such person is entitled to
vote;

(e) wilfully rejects or refuses to count any ballot paper

which they know or have reasonable cause to believe

is validly cast for any candidate in accordance with
the provisions of such written law;

(f) witfirlly counts any ballot paper as being cast for any

candidate which they know or have reasonable cause

to believe was not validly cast for that candidate;

(g) interferes with a voter in the casting of his vote in
secret;

(h) where required rurder the Elections Act or any other

law to declare the result of an election, fails to
' 
declare the results of an election;

(0 except in the case of a member, officer or person

authorised to do so, purports to make a formal
declaration or forrnal announcement of an election

result;

O without reasonable cause does or omits to do

anything in breach of his official duty;

ft) colludes with any political parry or candidate for
purposes of grving an undue advantage to the

political party or candidate;

(l) wilfully contravenes the law to give undue advantage

to a candidate or a political party on Partisaq etlnic,
religious, gender or any other r:niawful
considerations; or

8
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(m) fails to prevent or report to the Commission or any
other relevant authority, the commission of an
electoral offence committed under this Act,

commits an offence and is liable on conviction, to a fine not
sxsssding one millisa sfuillings or to imprisonmeDt for a term not
exceeding tbree years or to both.

7. (1) An election offlcer, candidate, agent or other person
who -

(a) without authority, s[tains or attempts to obtain, in
a polling station, information as to the candidate for
whom any voter in the station is about to vote or
has voted;

O) corrmunicates at any time to any person, any
information obtained in a polling station as to the
candidate for whom arry voter in the station is
about to vote or has voted; or

(c) discloses the serial number of the ballot paper
issued to any voter at the station,

commits an offence.

(2) Every election officer, candidate, or agent in attendance
at the counting of votes who fails to maintain or aids in violating the
secrecy of the ballot or .attemFts to ascertain at such counting the
number of any ballot paper, or communicate any information
obtained at zuch counting as to the candidate for whom any vote is
given by any particuiar ballot paper, commits an offence.

(3) A percon attending any proceedings relating to an
election and who, without laurful excuse, 

-
(a) communicates, before the poll is closed, to any person

any information obtained at those proceedings as to any
ofEcial perforation, stamp or mark to be used in
connection with any paper;

(b) communicates to any person at any time any information

I
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Personation-

obtained at those proceedings as to the number of ballot
papers issued to any person;

(c) attempts to ascertain at the proceedings in connection

with the receipt of ballotpapers, the nr:mber on any ballot
paper;

(d) attempts to ascertain at the proceedings in connection
with the receipt of the ballot papers the candidate for
whom any vote is given in any particular ballot paper or
communicate any information with respect thereto

obtained at those proceedings; or

(") captures an image of any marked ballot for purposes of
financial gein sr for showing allegiance,

commits an offence and is liable on conviction, to a fine not
exceeding one miUisa shillings or to impri5snment for a term not
sxsgsding tlree years or to both.

8. (1) A person, who at an election-

(a) applies for a ballot papel in the rulme of another
person, or of a fictitious person;

(b) having voted once at any such election, votes
again or applies at the srme election for a ballot
paper in his own name;

(c) votes with the knowledge that he is not entitled to
vote in that electioq or

(d) present5 himself as an election ofEcial knowing
that he is not,

commits the offence of personation, which shall be cognizable.

A) For the purposes of this section, a person who has

applied for a ballot paper for the purpose of voting shall be deemed

to have voted.

10
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Unduc influeace

9. (1) A person who, during an eiection period, -

(a) directly or indirectly offers a bribe to i::fluence a voter
to-

(i) vote or refrain from voting for a particular candidate
or political party;

(ii) attend or participate in or refrain from attending or
participating in any political meeting, march,
demonstation or other event of a political natue or
in some other manner lending support to or for a

political party or candidate;

(b) in any murnner unlaurfully influences the result of an
election;

(c) directly or indirectly, in person or by any percon on his
behalf, in order to induce any other person to agree to be
nominated as a candidate or to refrain 6o6 lssoming a

candidate or to withdraw if they have become candidates

commits an offence.

(2) A person who, during an election period, accepts or agrees

to accept a bribe that is offered in the circtrmstances described in
subsection (1) commits an offence.

(3) A person vfts ssrnmits an offence under this section shall
be liable, on conviction, to a fine not exceeding two million shillings
or to imprisonment for a term not exceeding six years or to both.

10. (1) A person who, directly or indirectly in person or
through another person on his behalf uses or threatens to use any
force, violence inciuding sexual violence, reskaint, or material,
physical or spiritual injury, harmftl cultural practices, damage or
loss, or any fraudulent device, trick or deception for the purpose of or
on account of-

(a) inducing or compelling a person to vote or not to
vote for a particular candidate or political party at
an election;

11
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(b) inducing or compelling a person to refrain from
fgssming a candidate or to withdraw if he has

become a candidate; or

(c) impeding or preventing a person from being
nominated as a candidate or from being registered
as a voter,

commits the of,[ence of undue influence.

@ A person who induces, influences or procures any
other person to vote in an election knowing that the person is not
entifled to vote in that election commits an offence.

(3) A person who directly or indirectly by dr:ress or
intimidation-

(a) impedes, prevents or threatens 1s impede or prevent a

voter from voting; or

(b) in any manner influences the result of an election,

commits an offence.

(4) A person who directly or indirectly by duress, intimidation
or otherwise compels or induces any voter who has already voted at
an election-

(0 to infomr that person or any other person of the name of
the candidate or political party for which the voter has

voted; or

(g)to display the ballot paper on which the voter has

marked his vote,

commits an offence.

11. A persotr who, directiy or indirecfly in person or by any
other person on his behalf, inflicts or threatens 1s inflict injury,
damage, harm or loss on oi against aperson--

12
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(a) so as to induce or compel that person to support a
particular candidate or political party;

(b) on account of such person having voted or refrained from
voting; or

(c) in order to induce or compel that person to vote in a
particular way or refrain from voting,

commits an offence and is liable on conviction to a fine not
exceeding two milliol 5ffillings o1 1q imprisonment for a term not
exceeding six years or to both.

12. A candidate or any other person who uses a public
officer, or the national security organs to induce or compel any
person to support a particular candidate or political party comrnits an
offence and is liable on conviction to a fiae not sxsgsding ten million
shillings or to imprisonment for a term not exceeding six years or to
both.

13. A person who-

(a) prints, publishes, distibutes or posts up, or causes to be
printed, published, distributed or posted up, auy
advertisement, handbill, placard or poster which refers to
any election and which does not bear upon its face the
names and addresses of the printer and publisher;

(b) makes or publishes, before or dwing any election, for the
purpose of promoting or procuring the election of any
candidate, any false statement of withdrawal of any other
candidate at such election;

(c) forges, defaces or deskoys any nomination paper, or
delivers to a retuming officer any nomination paper
knowing it to be forged;

(d) interferes with election material by removing desfroying,
ssngsaling or mutilating or assists in the removal,
destruction, concealment or mutilation of any such
material save on the authority of the Commission or
under the provisions of the Elections Act;

13
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(e) directly or indirectly prints, manufactures or supplies or
procrues the printing, manufactue or supply of any
election material in connection with the election save on
the authority ofthe gsmmission;

(0 interferes with free political canvassing and campaigning
by-

(i) using language which is threatening, abusive
or insulting or engages in any kind of action
which may advocate hated, incite violence or
influence the voters on grounds of ethnicity,
race, religion, gender or any other gror:nd of
discrimination;

(ii) direcfly or indirecfly, using the threat of force,
violence, harassment or otherwise preventing
the conduct of any political meeting, march,
demonstration or other event of a political
nature or any other person from attending or
participating therein;

(1u) creating a material disruption with the
intention of preventing a political parfy from
holding a public political meeting;

(iv) impeding, preventing or threatening to
impede or prevent the rigbt of any
representative of any political party from
gaining access, in the manner and during the
hours prescribed to voters in any particular
fre4 whether public or private for the
purposes of canvassing and samFaigring and
soliciting membership and support; or

(v) impeding, preventing or threatening to
impede or prevent a member of the
Commissio& a representative of the
Qommission or any other authorised person or
organisation engaged i:r voter education from
gaining ac@ss, in the refuses or fails to effect
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a direction, instnrction or laurfiI order iszued

by or on behalf of the Com:nission;

(h) refuses or fails to leave an election cor:nting cente or any

area designated by the Commis5lsn for electoral purposes

when so ordered in accordance with the Elections Act;

(1) enters s1 lsmains in an election cente or in any area

designated by the Cornmission for electoral pnrposes in
contravention of Elections Act;

() obsErrcts or hinders any elections officer, candidate or
agent in the execution of their lawful duties;

(k) makes a false statement or fi:mishes false particulars ur

any statement which is required uuder Elections Act
knowing the statement or particulars to be false or
without reasonable grounds for believing the same to be

true; or

0) publishes, repeats or disseminates in any manner

whatsoever, information with the intention of--

(r) disrupting or preventing the election;

(ir) creating hostility or fear in order to influence the
process or outcome of the election; or

(iii) otherwise unlaufirlly influencing the process or
outcome of the election, or aids, abets counsels or
procures the commission of or attempts to commit
any such offence; or

(m) forges, defaces or destroys any campaip. or promotional

material of an opposing candidate or political party,

commits an offence and is liable, on conviction, to a fine not
e(sssding five hundred thousand shillings or to imprisonment for a
term not exceeding five years or to both.

14. (1) Except as authorised under this Act or my other
written law, a candidate, referendum committee or other person shall

15
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not use public resources for the purpose of campaiping druing an

election or a referendum.

(2) No government shall publish any advertisements of
achievements of the respective govemment either in the print media,
electronic medi4 or by way of banners or hoardings in public places

during the election period.

(3) For the purposes of this section, the Commission shall, in
ovriting require any candidate, who is a member of Parliament, a

county govem.or, a deputy county governor or a member of a county
assembly, to state the facilities attached to the candidate or any
equipment normally in the custody of the candidate by virhre of that
office.

(4) A person who is requested to supply information required
under subsection (3) shall submit the information within a period of
fourteen days from the date of the notice.

(5) The provisions of subsection (3) shall apply with
necessary modifications, to an employee of a statutory corporation or
of a comFany in which the Government owns a contolling interest.

(6) A person who fails to comply with the provisions of this
section commits an offence and is liable on conviction to a fine not
sxsssding two million shillings or imprisonment for a term not
exceeding six years or to both.

O A member of the Commission, any person desiguated by
the Commission or any authorised agency shall have the power to
impound or to order the impounding of any state resources that are

unlawfully used in an election campaign.

15. (1) A public officer who -
(a) engages in the activities of any political party or candidate

or act as an agent of a political parry or a candidate in an

election;

(b) publicly indicates support for or opposition against any
party, side or candidate participating in an election;

(c) engages in political campaiens or other political activity;

16
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or

(d) uses public resources to initiate new development projects
in any constihrcncy or county for the purpose of
supporting a candidate or political party in that
constituency or corxlty.,

commits an offlence and is liable on conviction, to a fine not
exceeding one million shillings or to imprisonment for a term not
exceeding tbree years, or to both.

Q) Aperson who knowingly aids in contavention of subsection
(1) commits an offence and is liable, on conviction to a fine not
exceeding one miillsa shillings s1 1s imprisonment for a term not
exceeding tbree years, or to both such fine and imprisonment.

(3) A candidate who knowingly aids in contravention of
subsection (1) shall not be eligible to contest in the election.

16. (1) A person who makes paymen! contacts for
payment or gives any other consideration of any kind for the purpose
of promoting or procuring the election of a candidate at any
election 

-
(a) on account of the conveyance of voters to or from the

po1i, vfiether for the hiring of vehicles, vessels or animals
of tansport of any kind whatsoever, or for railway fares,
or otherwise; or

(b) to or with a voter on account of the use of any house,
land, building, or premises for the exhibition of any
address, bill or notice, or on account of the exhibition of
any address bill or notice,

commits an offence.

Q) A person who, upon the filing of an election petition in
respect of ar electoral area and prior to the conclusion of a by-
eiection in respect of thai electoral area where a court determines that
a by-election is to be held,-

(a) knowingly register voters in the electoral area in which

17
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the by-election is to be held;

(b) knowingiy cause the registation of voters in the electoral
area in which the by+lection is to be held; or

(") transfer voters in substantial nr:mbers to the electoral area
in which aby-electionis to be held,

commits an offence.

(3) A person who knowingly receives payment under the
circumstances provided for under subsection (1) commits an offence.

(4) A person who lets, lends or employs a vehicle, vessel,
aircraft, or animal 6f lpnsport knowing that it is intended to be used
to convey voters to and from a poll commits an offence.

(5) A person who hires, borrows or uses a vehicle, vessel,
aircraft, or animal of transport knowing that it is intended to be used
to convey voters to and from a poll commits an offence.

(6) ]r[sthing in subsection (4) or subsection (5) shall
prevent an owner of a vehicle, vessel 91 animal of transport of any
kind from letting, hiring or being employed or used by a voter or
several voters at their joint cost for the purpose of conveying the
voters to or from a poll.

(7) Notwitlstanding anything in this section-

(a) where it is the srdinary business of a voter as an
advertising agent to exhibit for palment bills and
advertisements, a payment to or contract with such
voter if made in the ordinary course of business,
shall not be deemed to be an of[ence within the
msaning of this section; and

(b) where voters are unable at an election to reach their
polling stations from their place of residence without
crossing the sea or a tributary thereof or a river,
means may be provided for conveying the voters to
their polling stations or to enable them to cross in
order to reach their polling stations.

18
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(8) The means of conveyance referred to in subsection
(7Xb) shall be made available equally to all voters who wish to be
conveyed to vote.

17. Aperson who, in relation to the electoral process,-

(a) steals or intentionally causes damage to electonic
equipment;

(b) knowingly or intentionally conceals, destroys,
alters or knowingly or intentionally causes another
to -conceal, destroy or alter any computer source
code used for a computer, computer programme,
computer system s1 c,omputer network;

(c) with the intent to cause or knowing that he is
likely to cause wrongful loss or damage to the
public or any person, destroys or deletes or alters
any informslisn lssiding in a computer resource or
diminishes its value or utility;

(d) accesses the whole or any part of a computer
system without authorisation;

(e) intercepts, by technical means and without
authorisation, any non-public transmission of
computer data to, from, or within a computer
system including electomagnetic emissions from
a computer system carrying such computer data;

(f) intentionally or recklessly alters or interferes with
the functioning of a computer or computer
network by inputting, transmitting, damagin*,
deleting, deteriorating, altering or suppressing
computer data or a computer program, eiectronic
document or electronic data message without
authority, including by the intoduction or
transmission of viruses;

(g) uses, produces, sells, procures, imports,
distibutes, or otherwise makes available, without
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lawful authority-

(l) a device, including a computer
program, designed or adapted

primarily for the PurPose of
committing any of the ofFences

tinder this Act; or

(ii) a cmputer password, access code,

or similar data by which the whole
or any part of a comPuter sYstem

may be accessed with intent that it
be used for the Purpose of
committing an offence under this
Act;

(h) knowingly inputs, alters, or deletes computer data

with the intent that the result be considered or
acted upon for legal purposes as if it were

authentic, regardless of whether or not the data is

directly readable and intelligible; or

(i) intentionally acquires, uses, misuses, transfers,

alters or deietes another person's identification
information,

commits an offence and shall be liable, on conviction, to a
fine not exceeding 1sn million shillings or to imprisonment for a term

ns1 sxsssding ten years or to both.

18. (1) Every employer 5hall, on polling day, allow a voter in
his employ a reasonable period for voting, and no employer shall

make any deduction from the pay or other remuneration of any such

voter or impose upon or exact from them any penalty by reason of
his absence during such Period

(2) An employer who directly or indirectly refuses, or by

intimidatioU undue influence, or in any other manner interferes with
the granting to any voter in his employ of a reasonable period for

voting as specified in subsection (1) commits an offence and is liable

on conviction to a fine not exceeding one million shillings or to
imFrisonment for a term not exceeding six years or to both.
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(3) This section shall not extend to such categories of
employees as the Commission may, from time to time by notice in
the Gazette designate, or to an employee who at the election in
question is acting as an election ofEcer within the meaning of the
Elections Act.

(a) The provisions of this section shall bind the Government.

19. (1) A person who aids, abets, counsels or procrues the
commission of or attempts to aid, abet counsel, or procure the
commission of an offence specified in this Act commits an offence.

(2) An offence under subsection (1) shall be cognizable

20. (1) Every officer of a political party and every nominated
candidate who, attempts to participate in or participates in an election
without subscribing to the Electoral Code of Conduct cornmits an
offence and is liable on conviction to a fine not exceeding one
million shillings or to imprisonment for a term not exceeding six
years or to both.

(2) AnV person who contravenes the Electoral Code of
Conduct commits an offence.

(3) The tial of an offence under this section shall be without
prejudice to any proceedings in or consequent upon a petition.

21. The Director of Public Prosecutions shall have the power
to order investigations and to prosecute offences under this Act.

22. (l) The Director of Public Prosecutions shall commence
a proceeding in relation to an offence under this Act within twelve
months of the date of the election to which the offence relates.

(2) In the case of an offlence arising out of the detennination
of an electoral Court under section 87 of the Elections Act, 2011, the
time provided under subsection (1) shall start to run from the date of
final judgment.

23. (1) The Chief Justice may, by notification in the Gazette,
appoint as many special Magistrates as may be necessary to hear and
determine matters relating to offences under this Act.
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(2) Notwithstanding anything contained in the Criminal
Procedure Code, a special Magistrate shall, as far as practicable, hold
the trial of an offence under this Act on a day-to-day basis r:ntil
completion.

24. (l) A person who contravenes a provision in this Act for
which a penalty has not been provided for, commits an offence and is

liable, on conviction, to a fine not exceeding one million shillings or
to imprisonment for a term as1 sxg6gding three years or to both.

(2) An offence under this Act relating to an election
shall, with necessary modifications, be an offence during a

referendum

(3)A person who is convicted of an offence under this
Act shall not be eligible for election or nomination in an election for
a period of five years following the date of conviction.

25. The Elections Act is iimended by repealing PartVI.
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MEMORANDUM OF OBJECTS AND REASONS

Statement of the Objects and Reasons for the BiII

The Bill seeks to consolidate the offences relating to elections into one Act in order to
enhance the adminisfuation of elections and prosecution of offences relating to
elections. The Bill also seeks to ensure clarity with respect to some of the existing
provisions which, as cr:rrenfly set out in the Elections Act, make it difficult to
prosecute. The Bill sets a trme limit within which the Director of Fublic Prosecutions
may cornmence procesdings in relation to an election oflence.

In particular, the Bill prohibits the use of public resources by candidates during
elections and empowers the Commission to demand a fuII account of all public
resources ordinarily at the disposal of the candidates, where the candidates are
members of parliament county govemors, deputy county govemors, or members of
county assemblies. The Bill also provides for offences related to the use of
lnformation and Communication Technology in elections. It firrther generaliy
enhances penalties for election offences in order to make them more deterrent.

Clause 3 of the Bill provides for offences relating to the Register of Voters.

Clause 4 of the Bill provides for offences relating to multiple registration as a voter

Clause 5 of the Bili provides for offences relati:rg to tle voting process.

Clause 6 of the Bill provides for offences by members and staff of the Commission
during the electoral process.

Clause 7 of the Bill provides for the maintenance of secrecy at elections by members
and staffof the Commission and sets out a penalty for the breach of the obligation.

Clause 8 of the 8il1 provides for the offence of personation in relation to the electoral
process.

Clause 9 of the Bill provides for the offence of bribery.

Clause 10 of the Bill provides for the offence of undue influence.

Clause 11 of the Bill outlaws the use of force or violence during an election period.

Clause 12 of the Bill precludes the use of national security organs dr:ring the election
period.
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Clause 14 precludes the use of public resources during the election period.

Clause 15 precludes public ofEcers from participation in elections.

Clause 16 outlines and outlaws expenditure related to the conveyance of voters with
the intent of influencing ao election result.

Clause L7 of the Bill provides for offences relating to the use of technology in
elections.

Clause 18 of the Bill requires employers to allow employees a reasonable period for
voting.

Clause 19 of the Bill provides for offences relating to persons who aid or abet in the

commission of offences under the Bill.

Clause 20 of the Bill provides that the breach of the Electoral Code of Conduct

constittrtes an offeace.

Clause 2L of the Bill provide for the powers of prosecution under the Bill to be

exercised by the Director of Public Prosecutions.

Clause 22 of theBill requires the commencement of proceedings under the Bill within
two years from the date of the election to which an offence relates. Where the offence

is with regad to a determination of an election court, the time period is to run from
the date of final judgment.

Clause 23 empowers the Chief Justice to appoint special magistrates to hear and

determine matters relating to offences under the Bill and empowers such magistrates

to hear the matters on a day-to-day basis.

Clause 24 of the Bill provides for a general penalty for offences to which a specific
penalty has not been prescribed.

Clause 25 of the Bill repeals Pafi VI of the Elections Act, 2011 which currently
provides for offences relating to elections.

Statement on the delegation of legislative powers and limitation of fundamental
rights and freedoms
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The Bill delegates legislative powers to the Chief Justice to gazette spesial court for
the hearing and daermination of matters relating to offences under the BiIl. The Bill
filfher limits the freedom of movment of, persons convicted of offences and
sentenced to irhprisonment. .

Statement on how the BiII concerns county governments
This Bill concens counties in terms of Article 110 of the Consitution as it touches oo
electoral processes relating to the election of members of a cormty assembly of county
executive.

Statement that the BiU is not a Eoney BiII, within the meaning of Article 114 of
the Constitution
This Bill is not a money Bill within ffos 6saning of Article 114 of the Constitution-
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