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ESTABLISHMENT, MANDATE AND MEMBERSHIP OF THE COMMITTEE

Establishment and Mandate of the Committee

The Standing Committee on Justice, Legal Affairs and Human Rights is established

under the Standing Orders of the Senate and is mandated 'lo consider all matters

relating to constitutional affuirs, the organization and administration of law andiustice,

elections, promotion of principles of leadership, ethics, and integrity; agreements,

treaties and convenlions; and implemenlation of the provisions of the Constitution on

human rights.

Membership of the Committee

The Committee comprises -

l. Sen. Wakili Hillary Sigei, CBS, MP

2. Sen. Veronica W. Maina, CBS, MP

3. Sen. Raphael Chimera Mwinzagu, MP

4. Sen. Karen N. Nyamu, MP

5. Sen. Andrew Omtatah Okoiti, MP

6. Sen. (Prof.) Tom Ojienda, SC, MP

7. Sen. Crystal Kegehi Asige, MP

8. Sen. Daniel Kitonga Maanzo, EBS, MP

- Chairperson

- Vice-chairperson

- Member
- Member

- Member
- Member
- Member

- Member

Minutes of the Committee in considering the Referendum Bill,2026 (Senate Bills No

3 of 2026) are attached to this Report as Annex I .
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FOREWORD BY THE CHAIRPERSON

Honourable Speaker,

fhe report contains the proceedings of the Sranding Committce of Justice Legal Affairs
and Fluman Rights Commitlec on its consideration of the Rcferendum Bill, 2026

(Senate Bills No. 3 of 2026). The Bill was published on 12e February, 2026 and read a

first time in the Senate on 5n May, 2026, whereupon it was committed to the Standing

Committee on Justice, Lcgal Affairs and I luman Rights for consideration.

Honourable Speaker,

The Referendum Bill, 2026 is one of the most consequential pieces of legislation to

come before this Senate in recent years. A referendum is the most direct expression of
the sovereign power of the people as contemplated under Article I of the Constitution

of Kenya,20l0. It is the ultimate instrument through which the people exercise their
right to determine the supreme law under which they are governed. The integrity,

clarity, and constitutional fidelity of the legal framework governing that process is,

therefore, a matter of profound democratic importance. Ihis Bill seeks to provide

precisely that framework: a comprehensive, coherent, and constitutionally grounded

statute dcdicated exclusivcly to thc conduct ofreferenda in Kenya.

Honourable Speaker,

Kenya has, until now, relied on fragmented and inadequate provisions scattered across

the Elections Act (Cap. 7) and re lated instruments to govem the conduct of referenda.
'l'hc limitations of that arrangement were brought into sharp focus by the Building
Bridges Initiative (BBI) litigation, in which the High Court, the Court of Appeal, and

the Supreme Court each, in their own way, identified the absence of a dedicated

referendum statutc as a significant constitutional gap. The IIigh Court noted ambiguities
around signature verification, qucstion formulation, public participation, and

adm inistrative safeguards.

The Court ofAppeal observed that the absence ofa comprehensive referendum law was

a gap that Parliament ought to address to give full effect to the Constitution. On its part,

the Suprcme Court noted that whilc thc Constitution permits a referendum without a

dedicated statute, the absence of such legislation creates avoidable uncertainty and

exposes the proccss to procedural and constitutional challenge.
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Honourablc Spcakcr,

The principal object of the Referendum lrill,2026 is to provide a legal framework for

the conduct of referenda in Kenya. It sets out how rcfcrenda are initiated, organized,

conducted, challenged in court, and implemented after rcsults are declared. It applies to

constitutional amendment referenda, county refercnda, and rcferenda on any other

public issue as stipulated the Bill.

The Bill achieves this by establishing a comprchensive framcwork covering the full

lifecycle of a rcferendum; that is from the pre-rcfcrendum proccsses of initiation,

signature collection and vcrification, and county asscmbly and parliamentary

consideration, through to the conduct of the poll itself, the dcclaration of results, and

the resolution of disputcs through a dedicated petition mechanism.

Honourable Speaker,

The Bill establishes, for the first timc in statute, a clear and structured process for

veriffing signatures supporting a popular initiative undcr Article 257 of the

Constitution. It assigns the Independent lllectoral and Boundaries Commission (lEllC)

specilic rcsponsibilities and timelines for cach stagc of the verification process,

replacing the current situation in which the lllcctions Act is entirely silcnt on how thc

authenticity of signatures is to be assessed.

Secondly, the Bill further sets out clear and enforceable standards for the formulation

of referendum questions. It requires that qucstions be writtcn in plain. ncutral language

in both English and Swahili, that they avoid wording that suggests a judgement or

opinion, and that they allow voters to express a clear choice. These standards are absent

from the current law, and their introduction ensures that the most fundamental element

of any referendum, that is the question put to the people, is framed fairly, clearly, and

without ambiguity.

Honourable Speaker,

Third, the Bill introduces a dedicated referendum petition mechanism, setting out who

may file a petition, the timelines within which challengcs shall be brought, the grounds

on which a referendum may be contestcd, the proccdurcs ofthe court, and the range of
remedies available. This fills a long-standing gap that has lcft thc validity of rcfcrendum

outcomes open to challenge through general elcctoral principles that arc ill-suitcd to the

unique character of a referendum.



Fourth, the Bill extcnds the Illectoral Code of Conduct to apply to referendum

campaigns, ensuring that the same standards of faimess, neutrality, and responsible

conduct that govern elections also apply to rcferendum committees, agents, and

participants.

Lastly, thc Bill clarifies the rolc and powcrs of the Commission in administering the

referendum process, cquipping that institution with the rcgulatory authority and

administrative tools necessary to discharge its constitutional mandate effectively.

Honourable Spcaker,

In compliance with Articlc 118 of the Constitution and standing order 145 (5) of the

Senate Standing Orders, the Committee placed an advenisement in the Daily Nation

and The Standard newspapcrs on 7s May, 2026 inviting the public to submit comments

on the Bill by way of writtcn memoranda.

I.ollowing this call, the Committee reccived submissions from various stakeholders,

including thc Office of thc Attomey-Gcneral, the Indepcndent Electoral and Boundaries

Commission (IEBC), County Asscmblies Iiorum (CAF), Council Of Governors (COG),

Illectoral l,aw and Govcmance Institute for Africa (ELGIA), Linda Mwananchi

Diaspora League, Inter-Religious Council of Kenya (IRCK), Civil Society

Parliamentary Iingagement Network (CSPEN), Ccntrc for Multiparty Democracy

Kenya (CMD-Kenya), 'fransparency Intcrnational Kenya ('II-Kcnya) and members of
the public.

Ilonourablc Spcakcr,

I wish to thank the Officcs of the Speaker and the Clcrk of thc Senate for the support

accordcd to the Committcc during the consideration of thc Bill. 'the Committee also

takes this opportunity to acknowledgc and appreciate the stakeholders who honoured

thc Committee's invitations to meetings and submittcd written memoranda, which

greatly enriched the Committec's consideration of the Bill.

Lastly, I wish to acknowlcdgc and commend the industry, insight, and commitment of
the Members of the Committee, as wcll as the diligence and unfailing support of the

Secretariat, whose combined elforts were integral to the successful adoption of this

Report.
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Honourable Speaker'

It is now my pleasant duty, pursuant to standing order 148(l) of the Senate Standing

Orders, to present the Report of the Standing Committee on Justice, Legal Affairs and

Human Rights on its consideration of the Referendum Bill, 2026 (Senate Bills No. 3 of
2026).

signed nu,".Ail.p.rl*.:*E

SEN. WAKILI HILLARY SIGEI, CBS, MP
CHAIRPERSON, STAIYDING COMMITTEE ON JUSTICE, LNGAL AFFAIRS

AND IIUMAN RIGHTS
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CHAPTER ONE: INTRODUCTION

1.0 Introduction

The Referendum Ilill,2026 (Senate Bills No. 3 of 2026) was published on l2m

Fcbruary, 2026 and read a First l'ime in thc Senate on 56 May, 2026, whereupon

it was committed to thc Standing Committee on Justice, I-egal Affairs and Human

Ilights for consideration. A copy of the Bill is annexed to this Report as Annex 2.

l.l Objects of the Bill

2 'l'hc Bill providcs a legal framcwork for the conduct of referenda in Kcnya. It sets

out the processes on how rcferenda arc initiated, organized, conducted and

challenged in court. It also scts out the processes for implementation after results

are declared. Thc Bill applics to constitutional amendment refercnda, county

refercnda and rcferenda on any other public issue as stipulated in the Bill.

1.2 Overview of thc Bill

1.2.1 Scopc and Application of thc Bill

Part I of the Bill which includes Clauses l-4 scts out preliminary matters,

including de finitions and the application of the Elections Act to referenda.

Clausc I providcs for a Short l'itle and states that the Act may be sited as the

Refcrendum Ac|,2026 whcrcas Clause 2 dcltnes key terms used in the Bill.

Clause 3 of thc Ilill providcs for thc application of the act to three categories of
referenda, as follows:
i. national refcrenda rcquired under the Constitution, including those to amend

the Constitution undcr Articlcs 255,256, and257;
ii. county-lcve I referenda on matters that fall within the jurisdiction of a county;

and

iii. other refcrenda on issucs that do not involve constitutional amendments.

Clausc 4 providcs for thc application of rclcvant provisions of the Elections Act
to the conduct of a rcferendum, cffcctively treating a referendum in the same

manner as a gcncral elcction for specified purposes.

3

4

5
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7 Clause 4(2) provides that the general proccdure for the conduct of an election

under the Elections Act shall apply with necessary modifications to the conduct of
a referendum.

1.2.2 Pre-Referendum Procedures

Part II of the Bill comprised of Clauscs 5-9 sets out the proccdural stcps to be

followed before a refcrcndum is conducted.

(a) Constitutional Amendment by Parliamentary Initiativc

Where a constitutional amendmcnt requires a national referendum, Clause 5

requires that once Parliament passes a constitutional amendment Ilill, the President

shall formally noti8/ the Independent Electoral and Boundaries Commission

(IEBC or Commission) within thirty (30) days, and the Commission is rcquired to

conduct the referendum within ninety (90) days.

8

9

10. For Bills touching on matters under Article 255(1) of thc Constitution, Clouse 9

further provides that they shall be formulated in a participatory and inclusivc

manner, taking into account all opinions and rccommcndations. Wherc multiplc

divergent draft Ilills on the samc subjcct arc prcsentcd through a parliamentary

initiative, Parliamcnt may-
i. merge them into one draft Bill;
ii. approve one draft Bill and disapprove the other(s); or

iii. approve all the draft Bills for separatc submission to the people in a

referendum, with each draft Bill constituting a distinct option with its own

symbol and answer on the ballot.

(b) Constitutional Amendment by Popular Initiativc

I l. Clause 6 govcrns amendments proposcd through a popular initiative pursuant to

Article 257 of the Constitution. 'fhc promotcrs of a popular initiative arc rcquircd

to submit to the Commission-
i. the draft Bill together with information on thc name and national

identification number of each registered voter supporting the initiative in the

prescribed form; and

ii. the signatures of the registered voters appendcd against thcir respcctive

information.

2
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12. Upon receipt of the draft Bill and supporting signatures, the Commission shall,

within ninety (90) days-
i. make the initiative and supporting signatures available for public inspection,

either at its offices or electronically;

ii. vcriS that the initiative is supported by at least one million (1,000,000)

registercd votcrs;

iii. satisfy itse lf that the initiativc meets the requircments of Article 257 of the

Constitution; and

iv. publish a report on the verification exercise.

13. If the Commission finds that thc threshold under Article 257 has not been met, it
shall declare the initiative unsuccessful, notifo the promoters in writing within
seven (7) days, and issue compliance directions. Promoters may resubmit the draft

Bill upon complying with those directions.

\4. If thc rcquircments are met, the Commission shall forward the draft Bill to all
county assemblies for consideration pursuant to Articlc 257(5) of the Constitution.

(c) Consideration by County Asscmblics

15. Clause 7 provides that each county assembly shall, within three (3) months of
receipt of the draft Bill from the Commission, eithcr-
i. approve the draft Bill and deliver a copy together with a certificate of

approval (in the form prcscribcd by the First Schedule) to the Speakers of
both Houses of Parliament; or

ii. reject the draft Bill and delivcr a certificate of rejection (in the form
prescribed by the Second Schedule) to the Speakers ofboth Houses.

16. A county assembly that does not respond within the three-month period is deemed

to have not approved thc Ilill in rcspect of that county assembly.

(d) Considcration by Parliamcnt

17. Clause I provides that where a majority of county asscmblies approve the draft
Bill, it shall be introduccd in Parliament pursuant to Article 257(7) of the

Constitution. Each House shall publicise the Bill and facilitate public discussion

before passage. If both flouses pass the Bill, the Speakers shall jointly submit it to

the President.

3



I 8. Where the Bill relates to a matter under Articlc 255( I ), the Presidcnt shall notify

the Commission to conduct a national referendum within ninety (90) days before

asscnting to thc Bill. Where it does not relate to an Article 255(1) mattcr, thc

President shall assent within scven (7) days.

19. If one or both Houses fail to pass the Ilill, the relevant Speaker shall notify the

Commission and the proposcd amcndment shall be submittcd to the pcople in a

referendum. A IIouse that neithcr passes nor rejccts thc Bill within cightecn (18)

months is deemed to have not passcd thc Bill.

1.2.3 Conduct of a Referendum

20. Part III of the Bill that include Clauscs l0-19 governs the conduct of a rel'erendum

(a) Framing and Publication of a Referendum Question

21 . Clause 10 requires the Commission to frame the rcferendum question or options

within twenty-one (2 I ) days of rccciving notification. 'l'hc question shall-
i. bc written in plain, simple, and neutral languagc in both linglish and Swahili;

ii. avoid wording that suggests a judgemcnt or opinion, eilher explicitly or

implicitly;
iii. contain factual information describing the issue and the options clcarly and

accuratcly; and

iv. be framed to allow voters to express their choicc by marking "ycs" or "no"

on the ballot paper.

22. The Commission may assign symbols to each answcr, provided the symbols do

not resemble those olpolitical parties or independent candidates. 'Ihe question or

options shall be published in the Gazette, electronic mcdia, and a national

newspaper, and shall be accompanied by civic cducation and public scnsitisation.

(b) Notice of the Referendum

23 . Clause 1.1 requires the Commission, within fourteen ( l4) days of publishing the

referendum question, to publish a formal notice of the rcferendum. The notice shall

specify-
i. the nature of thc referendum;

ii. the referendum question and the options for the answcr or answcrs;

iii. the symbols assigned for each answer;

D
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lv the date of the referendum, which shall be at least forty-five (45) days from

the date ofpublication ofthe notice;

thc polling time;

the deadline for rcgistration of rcferendum committces; and

the start and cnd dates for the campaign period.

vi.
vii

(c) Rcfcrendum Committces

24. Clauses 12, 13 and.Iy' provide for the formation, registration and operation of
refercndum committces. Any person or group intending to campaign for or against

a refcrendum question may form both a national rel'erendum committee and a

referendum committcc in cvcry constituency. Each committee shall appoint a
lcadcr and a chief agcnt, whose dctails shall be registered with and maintained by

thc Commission.

25. 1'hc financing of rcferendum committces is regulated under the Election Campaign

F-inancing Act (Cap. 7A). Each commitlee shall meet its own operational costs,

and the same rulcs goveming expenditure, spending limits, contributions,

donations, and dispute resolution during clcctions shall apply to rcferendum

campaigns.

(d) Voting Thrcshold and Declaration of Results

26. Clause 15 sets out the minimum voter turnout and approval requirements. For
questions contemplated under Articles 255, 256, and 257 of the Constitution
(constitutional amendmcnts), a referendum is approved if-
i. at lcast twcnty perccnt (20%) of the registered voters in each of at least half

of all counties pa(icipatc; and

ii. the amendment is supported by a simple majority of all citizens voting in the

refcrendum.

27 . Iror other refcrcndum questions not involving constitutional amendments, the

outcome is decidcd by a simple majority of votes cast.

28. Clause,16 rcquircs thc Commission to declare the results within three (3) days of
the rcferendum through a noticc in the Gazette and to certify to the President

whcther thc Bill has been approvcd. Ifapproved, the President shall assent to the

Bill within thirty (30) days of rccciving certification.

5



1.2.4 Othcr Referenda

(a) County Rcfcrenda

29. Clause 17 provides that a referendum may be conductcd in a county on local

issues, including county laws or petitions, and planning and invcstment dccisions

where at least twenty-five percent (25%) of the rcgistercd voters in the affected

arca have signed a petition.

30. A county referendum may be referred to the Commission by the county assembly

(in respect of county laws or petitions) or by thc relcvant county cxecutive

committee member (in respect o1 planning and invcstment dccisions)' 'l'he

Commission shall conduct the referendum within ninety (90) days of the rcferral.

(b) Parliamcnt-Initiatcd Referenda

31. Clause 18 provides that Parliament may, upon a resolution supported by morc than

fifty percent (50%) of the mcmbers of each IIouse, initiatc a refercndum on any

matter other than a constitutional amcndmcnt.

32. Such a resolution may arise from a mattcr rcferred by the Cabinet, a petition

submitted under Article 119 of thc Constitution, or any other matter within

Parliament's legislative competence. 'fhc resolution shall specify the nature and

purpose of the referendum, the question or oplions, thc eligible voters, public

education measures, and any other spccific particulars. 'lhc Commission shall

conduct such a referendum within ninety (90) days.

1,2.5 RcferendumPetitions

33. Part IV of the Bill comprising of Clauscs 20-35 cstablishcs a framework for

challenging the conduct or outcome of a referendum.

(a) Filing and Servicc

34. Petitions may be filed in the Iligh Court cither to contcst thc conduct, rcsult, or

validity of a referendum or to seek a declaration on any matter relating to it. Such

petitions shall be filcd within fourteen days of the dcclaration of results or the

occurrence of the complained-of cvcnt, and shall bc determincd within thirty days.

6



35. Pctitions shall bc scrved on respondcnts within seven days of filing, either

pcrsonally, elcctronically, or by advertisement in a national newspaper. The

respondents vary depending on the nature of the petition and may include the

Indcpendent Elcctoral and Iloundaries Commission, promoters of a popular

initiative, thc Speakcr of thc rclcvant IIouse of Parliament, or any other person

whose conduct is specilically complained of.

36. All petitions shall be signcd by thc petitioner or thcir advocate, and once filed, the

Registrar of thc IIigh Court shall notily the Commission.

37 . If a petitioncr dics, proccedings may continue with thc remaining petitioners or a

substituted party. 'l'hc Rcgistrar of thc I{igh Court shall maintain a public list of
all rclcrcndum pctitions.

(b) I{caring and Determination

38. Petitions shall bc heard and determincd by a bench of thrce (3) judges appointed

by the Chicf Justice, within thirty (30) days of lodging the petition. Filing a petition

automatically suspends thc cffect of the declared referendum results until the

pctition is hcard and dctcrmined and the pcriod for appeal has lapsed.

(c) Appcals

39. Appeals from the IIigh Court lic to the Court of Appeal on matters of law only.

An appeal shall be filcd within fourteen (14) days of thc lligh Court's decision and

shall be heard and determined within sixty (60) days. An appeal also operates as a

stay ofthe dcclared rcfcrcndum rcsults.

(d) Powcrs of the Court

40. The Ilill also provides for scrutiny of votes, managcment of evidence, and

protcction o[the secrecy of thc ballot. It empowers the Iligh Court to summon

witncsscs, consolidatc relatcd pctitions, and issuc orders on costs.

41 . At the conclusion of hcaring, thc IIigh Court may dismiss the petition, declare the

published rcsult to bc incorrcct and dircct the publication of the correct results,

uphold thc rcsult of thc rcfcrcndum, or declare the refcrendum to be void. Where

the Court declarcs a rcfcrendum void, the Commission shall conduct a fresh

rel-erendum within sixty (60) days.

7



1.2.6 MiscellaneousProvisions

42. Part V of the Bill (Clauses 3642) contains miscellancous provisions which

include the following;

Retention and Public Inspection of l)ocumcnts (Clause 36): All rcfcrcndum

documents shall be retained by the Commission for a period of six (6)

months after declaration of rcsults, and shall be made available for public

inspection upon request, subject to prcscribed conditions.

ll Application of the Illcction Offcnces Act(Clause 37):The provisions of the

Election Offences Act (Cap. 66) rclating to clection offences shall apply,

with necessary modifications, to a referendum.

I Duty to Co-operatc (Clause 38): IJvcry public officer, privatc entity, county

administration officer, and member of the public is placed undcr a duty to

co-operate with and support thc Commission in thc conduct of a rcferendum.

Police officers assigned to rcfercndum duties shall bc deemed to be

referendum officers for the purposes ofthc Act.

lv General Penalty (Clause 39): A pcrson who contravcnes any provision ofthc

Act for which no specific penalty is provided commits an offcnce and is

liable, on conviction, to a finc not excceding onc million shillings (Kshs.

1,000,000) or to imprisonment for a tcrm not exceeding thrcc (3) years, or to

both.

Referendum Code of Conducl (Clause 40):'[he E,lectoral Codc of Conduct

set out in thc Sccond Schedule to thc Elections Act (Cap. 7) shall apply to

referenda, and every referendum committec and participant shall subscribe

to and observe its provisions.

vt

vll

Regulations (Clause 4l):'I'he Commission may make regulations for thc

better implementation of the Act, including on forms, guide lines for draft

Bills, signaturc collcction and submission, verification guidelincs,

committee registration and conduct, and the gencral conduct of a

referendum. Regulations shall take efl'ect only after approval by both Ilouses

of Parliament.

Consequential Amendments (Clause 42): 'fhe Bill makes targeted

consequential amendments to the Elections Act (Cap. 7) to remove

referendum-specific provisions that will be supcrseded by the new

standalone Act, and to thc County Governments Act (Cap. 265)by repealing

section 90.

8



1.3 Conscqucnccs of thc Ilill

43. Recent jurisprudence, parlicularly thc lluilding Ilridges Initiative (BBI)
judgments, has underscored the critical importance of the Referendum Bill. The

tligh Court, Court ol Appeal, and Supreme Court all converged on the view that

Kenya lacks a comprehensivc, coherent referendum law capable of guiding a

constitutionally compliant proccss.'fhe principal consequences of thc Bill are set

out below.

(a) Filling thc Legislativc Vacuum Lcft by the Elections Act

44.'l'he Elcctions Act contains minimal and fragmentcd provisions on referenda,

offering no comprehensive procedure for initiating, verifying, conducting, or

challcnging a referendum. l'he Billprovidcs a completc procedural framework that

sets out a full scqucncc of steps; thercby dircctly filling thc vacuum that the BBI
judgments consistently identificd.

(b) Statutory Signature Vcrification Process

45. A statutory proccss for verilying signaturcs is a major innovation of the Bill. It sets

out how signatures supporting a popular initiative arc to be collected, submitted,

authcnticated, and verified, and assigns thc Commission with clear responsibilities

and timelincs for each stage. fhis replaces the current situation in which the

Illcctions Act is entirely silent on the authenticity-assessment of signatures-a
central concern in thc BBI litigation.

(c) Standards for Rcfcrcndum Question Formulation

46. 'l-he Bill introduces clear, statutory criteria for how relerendum questions shall be

framed-requiring that each qucstion be simple, ncutral, and unambiguous. The

Elcctions Act is entircly silcnt on question dcsign, and this reform directly

addrcsses that gap by prcventing omnibus formulations that could obscure voter

choice or bundle unrclated matters togethcr.

(d) Framework for Referendum Disputc Resolution

47. 'l-he Bill creatcs a dedicatcd refercndum petition mcchanism, setting out who may

file a petition, the timclines within which challenges shall be brought, the

permissible grounds, and the available remcdies. 'l'he Elcctions Act contains no

I



such mechanism specific to referenda, leaving litigants and courts to rely on

general electoral principles that do not adequately reflect the unique nature ofa
referendum.

(e) Extension of the Electoral Code of Conduct to Referenda

48. The Bill extends the Electoral Code of Conduct contained in the Second Schedule

to the Elections Act to apply specifically to referenda, thereby ensuring that issue-

driven referendum campaigns are subject to the same standards of fairness,

neutrality, and responsible conduct that apply during elections.

49. Taken together, these reforms convert Kenya's referendum framework from a

sparse set of general electoral references into a complete and functional legal

regime, providing the certainty, safeguards, and administrative coherence

necessary for a credible and constitutionally compliant referendum process.
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CHAPTER TWO: CONDUCT OF PUBLIC PARTICIPATION ON THE BILL

2.1. Overview

50. Pursuant to Article I I 8 ( I ) (b) of the Constitution provides and standing order 145

(5) of the Senate Standing Orders, the Standing Committee on Justice, Legal
Affairs and Human Rights placed an advertisement in the Daily Nation and The

Standard newspapers on 7m May 2026 inviting members of the public to submit
comments on the Bill by way of written Memoranda. A copy of the advertisement

is attached as Annex 3.

51. Arising from the invitation, the Committee received and considered submissions

from fourteen stakeholders and members of the public, namely-

a) Office of the Attorney-General

b) Independent Electoral and Boundaries Commission

c) Council of Governors

d) Counry Assemblies Forum

e) Centre for Multiparty Democracy - Kenya

0 Inter-Religious Council of Kenya
g) Electoral Law and Govemance Institute for Africa
h) Civil Society Parliamentary Engagement Network
i) Transparency Intemational - Kenya
j) Linda Mwananchi Diaspora League

k) Prof. PLO Lumumba

l) Mr. Aldrin Vundi Kasyoka

m) Mr. Robert S. Khaemba

n) Mr. Allan Shivanda

52. Copies of the said submissions are attached to this Report as Annex y', while the

matrix summarizing the submissions received with respect to each clause is
attached to this Report as Annex 5.
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CHAPTER THREE: ANALYSIS AND COMMITTEE OBSERVATIONS ON
THE SUBMISSIONS RECEIVED

3.1 Introduction

53. This Chapter presents an overvicw of thc submissions receivcd from stakcholders

and the observations by thc Committce on the rcspcctivc provisions of thc Bill.

3.2 Clause2-Interpretation

54. 'Ihc Ofhce of thc Attorney-Gencral noted that thc Ilill omittcd referenccs to thc

specific provision of the Illections Act in which thc deflnitions ol"polling station",

"registcr of voters", and "votcr" arc containcd. 'l'he Olfice proposcd thc inscrtion

of the words "section 2 ol'' aftcr the word "under" in each definition so as to

correctly cite the source olthosc definitions.

55. The Committee concurredwith the Office of the Attorney-General and resolved to

adopt the proposed amendments.

3.3 Clause 3 - Application of the Act

56. Prof. PLO Lumumba submitted that thc phrasc "any othcr issuc" is exccssively

broad and may open the door to rcfercnda on ordinary political, lcgislative or

administrative mattcrs without clear constitutional justifi cation. I{c rccommcnded

amending the clausc to dcfine thc catcgorics of non-constitutional matters that may

be subjected to referendum and to state whethcr such referenda arc binding or

advisory.

57. IEBC submittcd that while paragraph (a) is clcarly anchored in the Constitution,

paragraphs (b) and (c) raisc questions rcgarding the constitutional basis lor county

referenda and rcferenda on mattcrs other than constitutional amcndmcnt. It
recommended eithcr clarifying the constitutional basis and legal effect of such

ref'erenda, or limiting the scope of thc Act to rcl'erenda cxpressly contcmplated

under the Constitution.

58. The Committee resolved to amend the Bill to refer to clause l8 as per the proposals

of Prof. Lumumba. The Committee rejected lhe proposal putforward by the IEBC.
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3.4 Clause 4 - Application of the Elcctions Act to a Refercndum

59. TI-Kenya proposed the insertion of a sub-clause 3 expressly providing that the

conduct of a refcrcndum undcr thc Act shall comply with the principles set out

undcr Articles 10, 81, 86,, and 232 of thc Constitution, to ensure administrative

consistcncy and to apply the frcc and fair election principles equally to referenda.

60. Prol'. PLO Lumumba raiscd concem that importing clection rules wholesale to

referendum processes may crcatc confusion, as referenda involve questions,

options and constitutional or public issues rather than candidates, parties and

offices. I Ie recommcndcd that the Bill includc a schcdule or regulations setting out

how provisions of the lllections Act apply to referenda and the necessary

modifications.

61. l-he Committee accepled the proposals by 7'l Kenya and Prof. PI.O Lumumba

3.5 Clausc 5 - Submission of a Bill to thc Commission pursuant to Article
2s6(s)(a)

62. COG proposcd that Clause 5 bc amendcd to align it with thc provisions of Article
256 on thc proccdurc for amcndmcnt of the Constitution through parliamentary

initiativc.

63. Specifically, thc Council rccommended that the clause be reworded to read:

"Pursuant to Article 256(5Xa) of the Constitution, if a Bill to amend the

Constitution through Parliamentary Initiative proposes an amendment relating to

a matter specihed in Article 255(l), the President shall, within thirty days of the

reccipt of thc Bill from Parliament, requcst thc Commission to conduct a national

referendum for approval of the Bill within ninety days, before assenting to the

llill." The Council's justification was to ensure the clause accurately reflects the

constitutional pathway for parliamcntary initiative referenda.

64. l'he (lommittee rejecled the proposal .from the Council of Governors

3.6 Clause 6 - Amendment of the Constitution by popular initiative

65. 'l-he AG proposed thc insertion o1 the word "the" immediately after the words

"information on" to corrcct a grammatical error in Clause 6(1)(a).
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66. Linda Mwananchi Diaspora Leaguc argued that clause 6(2Xc), which allows the

IEBC to "satisfy itsclf' that a popular initiative mects constitutional requirements,

goes beyond the purely quantitative threshold sct by Articlc 257 and replicates thc

gatekeeping concems raised in the BBI litigation.

67. 'Ihe stakeholder proposed that paragraph (c) be dcleted and replaced with a

provision requiring the IEBC to submit the draft Ilill to county assemblies

forthwith upon confirming that the numerical threshold is mct, and that a deeming

clause be inscrted to trcat thc draft Ilill as verified if thc IIIBC fails to publish its

report within ninety days.

68. 'Ihe stakeholder was of the opinion that requiring county assemblies and

Parliament to vote before the pcople do in a popular initiativc referendum risk

predetermining the outcomc by creating a powcrful political signal that may

influence voters. It recommcndcd that thc II]IIC's civic education mandatc bc

amended to expressly require ncutral framing indcpendcnt of prior legislative

votes.

69. 'II-Kenya proposcd inscrting a sub-clausc 2 outlining provisions that align with

the Data Protection Act, 201 9 during thc signaturc vcrification excrcise, and

requiring the Commission to publish in a transparcnt and accessible manncr thc

criteria and mcthodology used in verification, the total number of signatures

submitted, verified, rejected, and pending revicw, the reasons for rejection in

aggregate form, and anonymised vcrification rcports and audit findings. 'fhe

stakeholder also rccommended that the Commission permit accredited

independent observers to observe thc vcrification proccss.

10. CAF proposed the addition of a new sub-section (d) under sub-clause (2) rcquiring

the Commission to verify the authenticity of signaturcs using biometric data,

lbrcnsic methods, and such other tcchnological mcans as may be prcscribcd by

rcgulations. CAF argucd this would address the lltll judgmcnt's concems about

proper verification and ensure the authcnticity of signatures in popular initiativcs.

71. Prof. PLO Lumumba pointed out that thc llill does not adequately protect personal

data, noting that national identification numbers and signatures arc scnsitive

personal information, and recommcnded that the Commission be required to

protect such data in accordance with thc Data Protection Act, disclosing only

information necessary for verifi cation and accountability.
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72. Ile furthcr submittcd that the provision under Clause 6(2)(c) may be interpreted as

granting thc Commission a broad substantive mandate to determine the

constitutional validity of a proposed amendment, and recommended clarifying that

the Commission's role is limited to verification of signatures and procedural

compliancc, with substantive constitutional questions to be determined by the

courts.

73. The Committee observed lhat the proposal from the (ffice of the lttorney General
sought lo omend a grammatical error and accepted it.

74. The Committee .furlher observed thal lhe proposals from the Linda Mwananchi

Diaspora l.eag;ue, the County Assemblies l;orum, TI Kenya and Prof. PLO

Lumumba u,ere relating lo the technical aspects of the verification process and

was therefore best addressed in subsidiary legislation to this Bill in clause 41.

15. The second proposed amendment from Prof l'LO Lumumba on clause 6(2) was

accepted.

3.7 Clausc 7 - Consideration of the draft Bill by County Assemblies

76. Mr. Allan Shivandi argucd that county asscmblies, as delcgates of the sovereign

peoplc. should not have a role in deciding on referendum qucstions undcr a popular

initiative. Drawing on thc examples of the BIll and Punguza Mzigo initiatives, he

contended that county assembly involvemcnt presents a conflict of interest, as

county asscmblics tcndcd to approve only initiativcs that favoured their political
intercsts.

77. IIe proposed the rcmoval of county asscmbly involvcment in the popular initiative
proccss undcr Articlc 257 and proposed that Articles 257(5), (6), and (7) be

repealcd from the popular initiative process and transfcrred to the parliamentary

initiative process under Articlc 256.

78. 'Ihe AG proposed the delction of "not approvcd" and the word be substituted with
"rejected" in Clause 7(2)(b) to ensure consistency with the use of the word
"rejcctcd" in subclause ( I )(b).

79. l,inda Mwananchi Diaspora Leaguc submitted that treating a non-responding

county asscmbly as having rejected the Bill, as provided in Clause 7(2), excceds

what Article 257(6) of thc Constitution providcs and that administrativc failures at

county level could doom an otherwise valid initiative. It recommcnded that silent
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county assemblies bc excluded liom thc count rathcr than trcatcd as having

rejected the Bill, and that a rcmindcr mechanism be introduced.

80. CAF proposed adding new sub-clauses 7(3)(4)(5) expressly providing that a draft

Ilill to amend the Constitution shall only bc introduced in Parliament undcr Article

257(7) if it has becn approved by a majority of the county assemblies, bcing at

least twenty-four (24) of the forty-scvcn county asscmblies. CAI; also

recommended that the Speakers of both Houscs jointly review the ccrtiticates

delivered and compilc a consolidated compliance report within fourtcen days aftcr

the expiry of the three-month pcriod, and that whcrc the consolidated report

indicates the draft Ilill has failcd to sccure thc approval ol at least twcnty-four

county assemblies, thc Bill shall stand lapsed.

81. COG proposcd amending Clausc 7(2) so that a county assembly that does not

respond within the three-month period stipulated under Article 257(6) shall bc

deemed to havc approved - rather than not approvcd - thc draft Bill in respcct

of that county assembly.

82. 'lhe Council also recommcnded inserting a new Clausc 7(3) requiring each county

assembly to publicise the Ilill and facilitate public participation bcfore passage.

l'he Council's justification was that a plain rcading of Articles 257(5) and (6)

indicates that a county assembly is requircd to consider and cither approvc or rcject

a draft Ilill within threc months of its receipt; thc constitutional provisions

cnvisagc a time-bound process intended to facilitatc thc progrcssion of a popular

initiative and avoid unduc dclays in constitutional amcndmcnt proccdures.

83. 'fhe Council opined that, given thc citizen-driven naturc of a popular initiativc,

failure by a county asscmbly to make a decision within the prcscribcd threc months

should be deemed as approval of thc Bill for purposes of transmitting and

progressing the constitutional amendment proccss belbre Parliamcnt.

84. Prof. PLO Lumumba raised conccrn that thc provision does not statc whcn thc

three-month pcriod begins to run, how receipt by county asscmblies is confirmcd,

or how disputes on transmission are resolved. He rccommended requiring the

Commission to maintain a public rcgistcr indicating thc datc of transmission and

formal rcceipt by each county asscmbly, with time running from formal rcceipt.

85. T'he Committee accepted the proposal from the Office of the tlltorney-(ieneral to
amend subclause (2).
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86. I'he Committee also accepted the proposal from the Linda Mwanqnchi Diaspora
League to amend clause 7 to provide for a county assembly's rejection of a draft
Bill.

87. The Committee rejected the proposals from lhe County Assemblies Forum and

Prof. PLO Lumumba

3.8 Clause 8 - Consideration of the draft Bill by Parliament

88. The AG proposed deleting the words "the Speaker of the relevant House shall"
appcaring in thc opcning words of subclause (5)(a) and rcplacing them with the

words "the Speaker ofthe relevant [{ouse" at the beginning ofthe paragraph. The

Office noted that the Speaker's role is limited to notifuing the Commission and

does not extend to the conduct of the referendum, which is the responsibility of
the Commission.

89. 'l'he Stakcholder further proposed insertion of the word "ol' immediately after the

words "nolify the" to corrcct a grammatical error in subclause (5)(a).

90. Linda Mwananchi Diaspora League submitted that Clause 8(2) uses the term

"public discussion" rather than the constitutionally grounded term "public
participation" uscd in Articlc 118 and other major statutes, and proposed replacing

it with "public participation" in accordancc with Article I 18.

91. The stakeholder raised concern that Clause 8(4) allows the President to determine

whcther a Bill "relates to" an Article 255(1) matter without any independent

revicw mechanism, creating a structural conflict of interest. It proposed inserting

a mechanism allowing any pcrson to petition the Supreme Court for a

determination whcther a Bill requircs a referendum.

92. Ihe stakeholder argucd that requiring county assemblies and Parliament to vote

before the people do in a popular initiative referendum risk predetermining the

outcome by creating a powerful political signal that may influence voters. It
recommended that the IEBC's civic education mandate be amended to expressly

require neutral framing independcnt of prior legislative votes.

93. Linda Mwananchi Diaspora League proposed an amendment to Clause 8(5) and

rccommended that the refcrcndum be held simultaneously with or within thirty
days of the conclusion of parliamentary consideration, rather than only as a

conscqucnce of parliamentary failure.
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94. 'lhe stakeholdcr further submitted that the eightccn-month window proposed

under Clause 8(6) before a I Iouse is dcemcd not to have passed a Ilill crcates a

structural incentive for deliberatc inaction to block popular initiatives. It
recommended replacing the eightccn-month window with a sixty-day fixed voting

deadline, with automatic referral to referendum upon expiry.

95. IRCK proposed the insertion ofa new Clause 8A after clause 8(3), to read:

" 8A. Counter-proposal by Parliament

(l) Where a popular initiative draft Bill is approved by a maiority oJ'county

assemblies, Parliament may, before submitting the bill to the President,

prepare and approve a counter-proposal that olJbrs an alternalive to the

initiat ive

(2) Both the original initiative and the counter-proposal shall be submitted to

the people in the same referendum as seporale options' each with ils own

symbol and answer

(3) The Commission shall frame clear queslions.for each option in accordance

with section I0".

IRCK argued this would encourage negotiation, rcduce polarisation, and improvc

policy quality while preserving the pcople's ultimatc say.

96. CSPEN noted that subclausc (5) docs not address thc process by which the IEBC

receives the matter from Parliament when a IIouse fails to pass a popular initiativc

Bill, and recommended that specific IEBC notification timelines bc inscrted to

avoid the constitutional impasse experienccd during the BIII proceedings

97. COG submitted amending Clause 8(5) to require Parliamcnt to considcr and act

on a popular initiative Bill within three months of its introduction, rather than

allowing the current open-cndcd pcriod. 1'hc proposcd wording rcads:

" If one or both Houses of Parliament /'ail to pass the llill within three months

from when the Bill was inlroduced as stipulated in Article 257(7), the Speaker

ofthe relevant llouse shall
(a) notify the Commis,'ion its resolution not to pass the Bill; and

(b) the proposed amendment shall be submitled to the people in a

referendum. "

The Council argued that, noting Article 257(5) accords county assemblies a three-

month period within which to consider a draft Ilill under a popular initiativc,

parity, procedural lairness, and consistency within the constitutional amendment
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process require that Parliament be allocatcd a similar timeline. Equal timelines

would ensure that no stagc of the constitutional amendment process is subjected

to undue delay.

98. The Council further recommcnded amending Clause 8(6) so that if a House of
Parliamcnt does not pass or rcject the Bill within three months, the Bill shall be

dcemed to have bcen passed in respect ofthat l{ousc - ralher than deemed not

passcd as currently provided. 'l'he Council further opined that failure by a House

of Parliament to make a decision within the prescribed three months should be

deemed as approval of the Bill for purposes of transmitting and progressing the

draft Bill to the pcoplc for a rcfcrendum.

99. Prof. PI-O Lumumba raised concern that the provision is vague and does not

prescribc minimum standards for public participation, and recommended that the

Bill prescribc minimum standards including publication of the Bill, adequate

timelines for written submissions, public hearings wherc appropriate, accessibility

of materials, and a report demonstrating how public views wcre considered.

100. IIIBC noted that the eightcen-month period for Parliamentary consideration is too

long and may cause undue dclay for citizens who have already met the threshold

for a popular initiativc. It rccommended introducing a requirement obligating

Parliamcnt to conduct public participation using existing mechanisms with clear

procedures and timclines, and proposed a shorter three-month period for
Parl iamentary considcration.

101 . The Commitlee accepted the proposal.from the Office of the Auorney General. As

regards the proposal.from the Council of Governors, the Committee observed lhat
the proposed amendment to subclause (5) was only acceptable as far as timelines

were concerned.

102. T'he proposalfrom CSI'DN to amend sub-clause(5) was accepled by the Committee

as v,ere the proposals.from l'rof. I'}LO Lumumba and the IEB(:. The proposal by

Lintla Mwananchi to amend sub-clause (6) was also accepled by lhe Committee.

103. T'he Commillee rejected the proposal to amend sub-clause (6) from the Council of
Governors as well as lhe proposal to amend sub-clause (5) from the Linda
Mwananchi Diaspora League. l'he Committee ah'o rejected the proposed new

clause SAfrom the Inter-Religious Council of Kenya as il did not view the necessity

of a counter-proposal.
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3.9 Clause 9 - Ilill to amend thc constitution rclating to a mattcr spccified in

Article 255(l) of the Constitution

104. Linda Mwananchi Diaspora Lcaguc proposcd an amcndment to Clause 9(2) and

recommended that all submissions, including opposing and dissenting views

which shall be recorded in a minority rcport, be compiled and published alongside

the draft Bill and referendum question to ensure the full spectrum of public opinion

is available to voters.

105. CSPEN submitted that the Bill docs not address what happcns when no option

obtains a simple majority in a refercndum with multiple divergent Bills, and

recommended that the Bill address whether the proccss fails entircly or whcther a

run-off is permitted.

106. CAF proposed delcting provision under Clausc (9)(2) albwing only opinions "not

in opposition" to be merged into a single Bill, arguing that thc lack of a rigorous

test for subject-matter relatedness means unrelated amendments could still be

forced on voters as a single packagc, leaving voters with a "llobson's choicc."

107. Prof. PLO Lumumba submitted that the provision crcatcs the clearest risk of
omnibus constitutional amcndment by potcntially allowing unrclatcd

constitutional questions to be bundled togethcr, thereby denying votcrs thc

opportunity to approve or rcject each issue on its own merits. IIc recommended

amending the clause to prohibit the bundling o[ unrelatcd or materially distinct

constitutional amcndments. with cach separate constitutional issue to be voted on

separately.

108. IEBC submitted that Article 255(1) outlines ten diffcrent mattcrs, and wherc more

than one matter is contained in one Bill it is important to ensure different

referendum questions are framcd for each mattcr. It rccommended that thc clause

be amended to provide that where matters are mcrgcd in one Bill, separate

referendum questions shall be framed for each matter with its own options and

symbols.

109.T'he Committee accepled the proposal by the IEBC lo amend clau.se 9. l'he

proposed amendments by l,inda Mwananchi Diaspora League, CSPLN, Counly

Assemblies Forum and Prof. PLO Lumumbo were reiected.
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3.10 Heading to Part III - Othcr Refcrcnda

1 10. The AG, CSPIIN and Prof. PLO Lumumba pointcd out that thc expression "Part

III" is repcatcd and proposcd delction of thc repeated cxpression appearing

immediately aftcr Clausc l6 and substituting thercfore the cxpression with "Part

IV" to cnsurc consistency in the numbcring of the Parts of the Bill.

111.l'he Commiltee accepted the proposal lo amend the Ileading to read "Part IV"

3.ll Clause 10 - Rcferendum Question

I 12. Mr. Aldrin Vundi Kasyoka raised concern that Clause 10 grants the Commission

broad discrctionary powcrs to frame rcfercndum questions within fwenfy-one days

without an independent ovcrsight or approval mcchanism.

113. IIc pointcd out that the prcvious framcwork undcr the Illcctions Act rcquired

consultation with the relevant IIousc bcfore approval of refcrcndum questions,

whereas the Bill mercly provides that the Commission may consult Parliament.

114. IIc proposed that that thc Ilill be amcndcd to introducc a mandatory independent

approval or rcvicw process for refercndum questions beforc publication, involving
Parliament, thc Judiciary, or a multi-sectoral panel, and that the Bill provides for
thc cstablishmcnt of an independent review mechanism and provision for pre

referendum legal challengcs relating to the wording of referendum questions in

ordcr to safeguard transparency, accountability and constitutional integrity.

l15. ELGIA proposcd an amcndment to subclause (6) and recommended that the

rcstriction on rcl'crcndum symbols rcscmbling those of political parties or

indcpcndent candidatcs should apply to registcred political parties and not

indcpcndent candidatcs, on thc basis that the symbols of indcpcndent candidates

are not legally rcgistered and carry no lcgal ownership after an clectoral cycle. The

submission also rccommcnded that thc restriction be extendcd to includc the

colours of registcrcd political parties.

1 1 6. Linda Mwananchi Diaspora Lcaguc rccommended amendment to Clause l 0( l ) to

providc that for parliamcntary initiative referenda, notification to the IEBC be

madejointly by thc Speakcrs ofboth Ilouses rathcr than by thc President alone.

I17. Thc stakeholdcr further proposed inscrting a mcchanism allowing any aggrieved

party to pctition the Iligh Court on qucstion framing within seven days, with a
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fourteen-day determination dcadlinc undcr Clausc 10(4) to provide for pre-

referendum independent rcview of question framing.

118. IRCK proposed inserting a new subsection after clausc l0(3)(b): (c) to read "fhe
Commission shall ensure that at least thi(y percent of the refercndum budgct is

ring-fenced for impartial civic education and shall publish an annual report on the

reach and neutrality of such programmes", to strcngthen accountability and public

confidcnce.

119. IRCK further proposed the insertion of a new subclause (7) aftcr Clause 10(6)

requiring the Commission to prcpare and publish, not latcr than twenty-one days

before the referendum, an official ncutral Voter Information Guidc in English and

Swahili. The Guide would contain-

i. the exact wording of thc question or options,

ii. a plain-language summary of the proposed amcndment,

iii. arguments for and against as submitted by rcgistcrcd rcfercndum

committees, and

iv. the estimated fiscal and legal impact where applicable.

It would be distributed to every polling station and made availablc electronically

and in acccssible formats.

120. CSPEN raised thrce concems about the IIlllC's civic cducation mandatc: that the

IEBC, as refercndum administrator, has institutional interests that may

unintentionally favour one outcome; that the provision scts no minimum floor for

reach, duration, language, or accessibility; and that therc is no independent

monitoring of the quality or ncutrality of civic education. CSPIIN recommended

addressing all three gaps.

l2l. CMD-Kenya proposed that referendum questions be provided in Braillc to
promote inclusivity and ensure that all citizens, regardless of visual impairment,

havc the same opportunity to participatc in civic proccsscs.

122. The stakeholder further proposed that specific provisions be put in place to address

the needs of persons with disabilities, pcrsons in areas of low connectivity, and

elderly voters, in fulfilment of Articlc 27 of thc Constitution on equality and

freedom from discrimination.

123. CAF recommended amending Clause 10(4) to require referendum questions to be

written in Braille and sign language wherc nccessary, and to bc confined to a single
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subjcct matter, so as to cnhance linguistic inclusion and accessibility for persons

with disabilities and to prevent omnibus rcferenda that undermine voter autonomy.

'124.'l'he stakeholder proposcd the insertion of a new Clause l0A requiring the

Commission, in consultation with promotcrs and other stakeholders, to develop

and implement a comprchensive civic education programme at least sixty days

beforc the rcfcrendum, and to ensure thc draft Bill and proposed referendum

questions are printed and distributed to the lowest administrative units in
accessiblc formats including Braillc and local dialects.

125. I'ro1'. PLO Lumumba submittcd that the Commission's discretion to consult

Parliamcnt or promotcrs whcn framing refercndum questions is inadequate, and

recommcnded that consultation be made mandatory and that the Bill require

publication of thc draft rcfcrendum question, public participation on its wording,

indepcndent expcrt review for ncutrality and clarity, and an expedited pre-

rcferendum court process lbr challenging vague, misleading, biased, or compound

questions.

126. IEBC proposcd amcnding the clause to usc thc term "voter education" rather than

"civic education," on thc basis that only registered votcrs will vote in the

refercndum and the IEIIC's constitutional mandatc under Article 88(a)(g) is voter

cducation.

127. The Committee accepted the proposed amendment by Pr<{. PLO Lumumba lo
ensure mandatory con.sullation. I'he Committee also accepted the proposal by the

IEBC to amend lhe clause to use the term 'voler education'.

l?8. T'he Committee also accepted lhe proposal .from County Assemblies Forum on

public participation and voter education.

129.l'he Committee ./urther observed that the proposed amendmcnts from CSPEN,

Centre for Multiparty Democracy and County Assemblies Forum on the language

formats was best addressed by subsidiary legislolion as per clause 11.

130. The Committee rejected the proposals by Mr. Aldrin Vundi Kasyoka, the ELGIA,

und the l.inda Mwctnanchi Diaspora League.
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3.12 Clause I l- Notice of Holding Rcferendum

131. Linda Mwananchi Diaspora League submittcd that thc forty-five-day noticc

period be reserved for non-constitutional referenda and that constitutional

amendment referenda require at least ninety days' notice to enable mcaningful

civic education.

132. CSPEN, CMD-Kenya and Prof. PLO Lumumba pointed out that Clause ll(l)
incorrectly references Clause 9 (which deals with divergent Ilills) rather than

Clause 10 (which govems question framing), and rccommended corrccting the

cross-refercnce.

133. Prof. PLO Lumumba submitted that forty-five days is inadcquate for complex

constitutional amendment referenda, and rccommended a longer minimum period

of not less than sixty to ninety days, dcpending on thc complcxity of the proposed

amendmcnt, to pcrmit mcaningful civic education and public dcbate.

134. The Commiltee accepted the proposed amendment by the Centre for Multiparty

Democracy to amend the refbrence o.f'clause 9 with clause 10 of the Bill.

135. The CommitteeJurther observed that the proposals/iom Prof. PLO l-umumba and

lhe Lindct Mwananchi Diaspora League were not acceptable.

3.13 Clause l2 - Rcfercndum Committccs

136. Linda Mwananchi Diaspora Leaguc argued that the formal committee rcgistration

requirements placc civic participation out of reach for ordinary citizcns and

grassroots organisations, and recommcndcd inserting a simplified individual and

community participation pathway for those spending bclow one hundrcd thousand

shillings.

137. The stakcholder lurther proposed inscrting an express ban on forcign funding to

referendum committees, mirroring Article 88(4Xl) of the Constitution arguing that

referendum committees are not political parties thus are not govemed by the

Political Parties Act's foreign funding prohibition.

138. Prof. PLO Lumumba submitted that the Ilill does not sufficicntly rcgulate thc

representativeness, govemance, and accountability of rcfcrendum committces, nor

does it ensure equality of opportunity betwcen opposing sides. IIe rccommended

that referendum commitlees be required to disclose their officials, governance
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structures, funding sources, and campaign positions, and that the law ensure equal

access to public media and public forums.

139. The Committee rejecled the proposal.s from the Linda Mwananchi League and

Pn{. PLO Lumumba.

3.14 Clausc l4 - Cost of Referendum Committee

140. TI-Kenya proposed the insertion of sub-clauses 3-7 requiring referendum

committccs to maintain complete financial rccords, to disclose all donations and

expcnditures to the Commission within prescribed timelines, and to subject their

accounts to indcpendcnt audit. Critically, TI-Kenya recommended an express

prohibition on public officers, state officcrs, and public entities from using public

resources, public funds, public office, government infrastructure, or official
functions to support or opposc any refercndum question or option.

141 . Prof. PLO Lumumba raised conccm that merely applying the Election Campaign

Financing Act to refcrcndum committecs is insufficient, as referendum campaigns

are vulncrablc to capture by undiscloscd intcrcsts, foreign influence, misuse of
public rcsourccs, and disproportionatc spending. IIc recommended that the Bill
provide for donor disclosurc, spcnding limits, audit obligations, restrictions on

foreign funding, and sanctions for misuse of public rcsources.

142. The Committee accepted the propo.sed amendment to insert new sub-clauses from
TI Kenya. The Commiltee however regarded the proposal by Prof. PLO Lumumba

as being a malter that could be addressed under clause 1l .

3.15 Clause l5 - Voting Thrcshold

143. IRCK proposed deletion of the twenty pcr cent county tumout quorum in Clause

15( I )(a) and rcnumbcr subscction ( I )(b) as ( I )(a) and inserting a ncw subsection

( I )(b) to read "(b)For amcndments under Article 255,256 and257, the amendment

shall also bc supportcd by a majority of the votes cast in at least half of the

counties". IRCK argucd that the current quorum risks invalidating a clear national

majority,, and that thc proposed changc maintains county-level protection while

ensuring a decisive outcomc whcn votcrs panicipate.

144. Prof. PLO Lumumba submitted that for non-constitutional rcferenda the Bill does

not prescribe a minimum turnout threshold and does not clarify whether the result

is binding or advisory. Hc recommended that the Bill clarify the lcgal effect of
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non-constitutional referenda and prcscribe appropriatc turnout thresholds where

the result is intended to be binding.

145. |-he Committee observed that the amendment to lhe voling thre.shold as proposed

by Prof. PI.O Lumumba could only be done to ensure that the Bill reJlected the

posilion of the Constitution.

146. The Committee also reiected the proposed amendments made by lhe Inter-

Religious Council of Kenya.

3.16 Clause 16 - Declaration and Ccrtification of Referendum Rcsults

147. ELGIA supported the provision but recommended that it be extended to include a

specific procedure for the declaration oi results and certification at the county

referendum level, noting that the procedurc for county refcrenda differs from that

of national rcferenda.

148. Linda Mwananchi Diaspora League noted that Clausc 16(2) of the Bill allows

presidcntial assent within 30 days of certillcation whcrcas Clause 25(l) crcatcs an

automatic stay upon petition. l'hc Bill docs not prevcnt the Presidcnt lrom

assenting to a referendum-approvcd Bill bctorc thc fourtccn-day pctition filing

window closes, and recommendcd that asscnt bc withheld until thc petition

window lapses or all proceedings are concluded.

149. CMD-Kenya recornmcnded the addition of a provision under Clause 16 - (d)

requiring the Commission to publish a post-refercndum evaluation rcport, for

purposes of institutional learning, dcmocratic accountability, and gencral public

oversight, and consistcnt with Venice Commission standards.

150. The Commitlee accepted the proposed amendment by I|LGII to amend the Bill to

include the process of declaration ofresults and certifcation of county referenda

at county level.

151 . The Committee also accepted the amendment proposed by l-inda Mwananchi to

address the polentiol assent before the end of the l{'day petition window set in

clause I6.

152. The Committee also accepted the proposed amendment by Centre for Mulliparty

Democracy, Kenya to provide for publication of a post referendum evaluation

report.
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3.17 Clausc l7 - Conduct of County Referenda

153. Linda Mwananchi Diaspora League noted that Clause 17 is entirely silent on the

voting threshold for county referenda, including thc rcquired tumout and majority.

It recommended inserting a provision applying thc simple majority standard in
Clause 15(2) mutatis mulandis to county referenda.

154. Prof. PLO Lumumba submittcd that the twenty-five percent petition threshold may

be too high and could placc county referenda bcyond the reach ofordinary citizens,

and rccommended graduated thresholds depcnding on whether the rcfcrendum is

county-wide, sub-county, ward-level, or projcct-spccific.

155. The Commiltee accepted the proposed amendment made by the Linda Mwonanchi

Diaspora l-eague on county reJbrenda.

156. The Committee further rejecled the proposed amendment made by Prof. PLO

Lumumba lo reconsider lhe voting lhresholdfor counly referenda.

3.18 Clausc l8 - A Resolution of Parliament for Specific Referendum

157. 1'l-Kcnya rccommended thc delction of Clausc 18 in its entirety, arguing that the

provision allowing Parliamcnt to initiate referenda on "any other matter" is overly

broad and potcntially unconstitutional, as the Constitution only expressly provides

for rcfcrcndum in thc spccific contexts idcntificd under Article 255. The

stakeholder further argucd that the clause may create an avenue for political

mobilisation outside constitutional intent and risks normalising plebiscitary

govcmancc.

158. Prof. PLO I-umumba submitted that thc powcr grantcd by the clause is broad and

insulficicntly defined and may allow Parliament to refer ordinary political
qucstions to thc pcoplc without clear standards. IIe recommended limiting such

rcfercnda to matlers of substantial national importance and requiring Parliament

to publish reasons for rcferral.

159. The Committee rejected lhe proposals to amend clause l8 made by TI Kenya and

Prof. PLO l.umttmba.
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3.19 Heading to Part IV - Refcrendum Petitions

160. The AG proposed deleting the expression "Part IV" appearing immediately after

Clause 19 and substituting thcrefore the exprcssion with "Part V" to cnsure

consistency in the numbcring of the Parts of the Bill'

161. ELGIA proposed that the Bill include a pre-refcrcndum dispute rcsolution

mechanism similar to that providcd in electoral laws, to offer clarity on the

resolution of disputes before the conduct of a rcfcrcndum.

162. The Committee accepted the proposal made by lhe O.frice of the Attorney-General

to amend lhis part.

163. The Committeefurther rejected the proposal lo amend lhe part made by l)l.Gll as

il would be better addressed under regulalions.

3.20 Clause 20 - Referendum Petitions

164. The AG proposed adding the word "or" at thc end of subclause (3)(a) to indicate

that paragraphs (3)(a) and (b) are disjunctivc.

165. ELGIA recommended that the reference to Articlc 22(1) and (2) of the

Constitution in subclausc (2) bc replaced with a rcfcrence to electoral law, on the

basis that Article 22 is a Ilill of Rights enforccmcnt provision and that a

referendum petition cannot be filed on behalf of another person, unlike a Bill of
Rights petition.

166. The stakeholder further recommended that the clausc prcscribe the right and legal

capacity for anybody; just like in Elections Pctition; to file a petition, particularly

for county referenda, to prevent abusc of process.

167. CSPEN proposed that thc court's power undcr Clausc 26(2) to consolidate pctitions

challenging the same refcrendum be made mandatory rather than discretionary, to

prevent the courts from being overwhelmcd by multiple petitions on the same

matter.

168. COG proposed amending Clausc 20(5) to extcnd the period within which a

referendum petition shall be heard and determincd from thirty days to sixty days

of lodging the petition. 'I'he Council justified this on the basis that rel'erenda are
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complex nationwide exercises that may involve scrutiny and recounts of votes, and

thus may not rcalistically be concluded within thirty days.

169. Prof. PLO I-umumba submittcd that the timelines are very compressed and that a

national referendum petition may involve complcx questions on technology,

tallying, public participation, civic education, financing, misinformation,

intimidation and irregularities across multiple counties. He recommended

cxtending the determination pcriod to at least forty-fivc or sixty days.

170. Prof. PLO Lumumba notcd that thc thirty-day timeline for hearing and determining

a rcferendum petition is too short and recommendcd cxpanding the time. It further

proposed that the clausc providc timelincs for respondents to file responses, and

proposcd fourtecn days for that purpose.

171.T'he Committee accepted the proposed amendmenl made by the Office of the

Attorney-General.

172. The Committee furlher rejected the proposals made by the Council of Governors,

the ELGIA, CSPEN and Prof. Pl.O Lumumba.

3.21 Clausc 22 - Respondents to a Referendum Petition

173.'l'hc AG proposed dclcting thc words "bcen guilty of a comrpt practice" and

substituting thcm with the words "committed a corrupt act" in subclause (l ) in
ordcr to align the provision with Article 50(2Xa) of the Constitution, which

guarantees the presumption of innocencc of a person accused of an offence.

174. F.l,GlA submitted that subclause (2) in its plain reading, appears to suggest that

thc Commission itscll can filc a referendum petition, creating ambiguity that

should be resolved.

175. The Committee accepted the proposed amendment made by the Office of the

Attorney-General.

176. The Committee further accepted the proposed amendment from ELGIA lo ensure

that IEBC could not be a petitioner in a referendum petition.
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3.22 Clause 23 - Filing of Refcrcndum Petition

177. The AG proposed deleting thc words "their behall if more than one" and

substituting them with thc words "the petitioner's behalfl' in subclause (l) to be

consistent with the provisions of scction 3(4) of thc Interpretation and Gcncral

Provisions Act whereby words and expressions in the singular include the plural

and words and expressions in the plural include in the singular.

178. The stakeholder further submitted that this prescrves the right of a petitioncr to

represent himself or herself in a referendum petition, rcgardless of the fact that

there may be more than one petitioncr.

179. ELGIA was of the opinion that thc provision under subclause (2) is unneccssary

as its intended purpose is adequately covered by Clausc 22 of the llill.

180. T'he Committee accepted the proposed amendments from the Olfice of the

Attorney-General and ELG IA.

3.23 Clause 24 - Composition of the Bcnch to hear and dctcrmine Rcfercndum

Petition

I 81 . ELGIA submitted that the requircmcnt for a bench of three judges apply only to

national referendum pctitions, and that county referendum petitions be heard and

determined by a singlc judge, consistent with the approach takcn for gubematorial

election petitions under the Elections Act.

182. COG proposed amending Clause 24(1) to provide that a referendum petition shall

be heard by an uneven number ofjudges being no1 lcss than three assigned by the

Chief Justicc, rather than a bcnch of exactly three judges as currcntly provided.

The Council's justification was to align the provision with Article 165(4) of the

Constitution.

183. Prof. PLO t,umumba raised concem that the Bill does not address urgent

interlocutory matters, consolidation of pctitions or case management before

empanelment thus recommended that the Ilill should cmpower the Chief Justice

to issue practice directions on case management, consolidation, urgent

applications and interlocutory matters.

184. T'he Commiltee accepted the proposed amendment made by ELGIA to ensure that

clause 24 was applicable lo national referenda.
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185. T'he Committee.further rejected lhe proposed amendments made by the Council of
Governors and Prof l'LO l.umumba on lhe grounds that their proposals, if
enacted, u,ould infringe on the discretion of the Chief Justice.

3.24 Clausc 25 - Operation of Declarcd Result of issue Submitted to Referendum

186. Prof. PI-O Lumumba submitted that an automatic stay may encourage frivolous
petitions and allow any petitioner to suspend the legal effect ofa referendum result

mcrcly by filing a petition. I Ie recommended that a petitioner be required to apply

for a stay and that the Court determine the application urgently based on statutory

critcria.

187. IIe also pointcd out that this Clause contains duplicated subsection numbering and

should be corrcctcd before cnactment.

188. IEIIC proposcd dcleting the sub-clause providing for an automatic stay upon filing
of a pctition, in keeping with thc law on election petitions where a specific order

ol'stay must bc sought in order to stay the rcsults.

189. I'he Commiltee accepted lhe proposed amendment from Prof. PLO Lumumba kt
avoid duplication oJ. lhe .rubclause numbering.

190. T'he Commiltee.further resolved to retain the 30-day timeline in the Bill contrary
to the proposed amendment by Prof. PLO Lumumba. The Commitlee also rejecled

the proposal from the IIiBC to delete the sub-clause (3).

3.25 Clausc 27- Practice Proccdurc

191. Prol'. PLO Lumumba and IEBC pointed out that this Clause makcs reference to

section 43 of the Bill yet thc Bill appears to end at Clause 42.

192. 1'he Commitlee accepted the proposal by Prof. PLO Lumumba and IEBC to amend

the llill to ensure proper cross-referencing.

3.26 Clause 30 - Appeals to the Court of Appeal

193. CSPIIN pointed out that Clausc 30(2) rcfers to "subsection (2)" when the intended

rcference is Clausc 30(l ), and recommended correction of the circular self-

reference.
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194. The stakeholder further noted that Clause 25(l) provides that the filing of a

referendum petition automatically stays the declared results, whilc Clause

29( I Xb) requires the petition to bc detcrmined within thirty days. Ilowevcr, under

Clause 30(2), an appcal to the Court of Appeal automatically stays the dcclared

referendum results for up to sixty days without requiring the appellant to

demonstrate a prima facie case. l'hc stakeholder observed that this may encourage

vexatious litigation and unnecessarily delay the implementation of a

democratically approvcd outcome. Consequently, it recommcnded amcnding

Clause 30(2) to rcquirc the demonstration of a prima facie case beforc an appcal

stay takes effect.

195. CMD-Kenya recommcnded that the reference to "subscction (2)" in Clause 30(2)

be replaced with "subsection ( I )" to corrcct thc circular self-reference and properly

identify the appeal provision to which the stay applies.

196. Prof. PI-O Lumumba submitted that thc Bill should correct any inconsistency

between Clausc 30 and the Mcmorandum of Objects and Reasons on appeal

timelincs and rccommended that thc timelines should be harmonised bcfore

cnactment.

197. IEIIC was of the opinion that, given the significance and gravity of mattcrs that

may be raised in a rcferendum pctition, it may be prudent to consider providing

an appeal mcchanism to the Suprcmc Court.

198. T'he Committee accepted the proposals by CSPEN and Centre for Multiparty

Democracy lo amend clause 30(2) lo correct a drafting eruor.

199. The Committee also accepted the proposolfrom Prof PLO Lumumba lo harmonise

the timelines indicated in the llill and lhe proposal by the IEBC to include

provisions on appeal mechanisms lo the Supreme Court.

200. T'he Committee rejecled the proposal by CSPEN requiring a provision to ensure

that a demonslrated primo facie case is made before a stay under clause 30(2)

takes effect.

3.27 Clause 34 - Powcrs of Court

201. Prof. PLO Lumumba submitted that the Court should bc empowered to order

scrutiny, recounts, corrcction of results, declarations, structural directions to thc

Commission and nay othcr remedy necessary to secure the integrity of thc

referendum.
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202. The Committee accepted the proposal from Prof. PLO Lumumba

3.28 Heading to Part V - Miscellaneous Provisions

203. The AG proposed deleting the cxpression "Part V" appearing immediately after

Clause 35 and substituting therefore the expression with "Part VI" to ensure

consistency in the numbcring of the Parts of the Bill.

204. The Committee accepted the proposal to amend the Heading to read "Part VI"

3.29 Clause 36 - Retention and Public Inspection of Documents

205. Linda Mwananchi Diaspora League proposed extending the retention period from

six months to twelve months, or until the conclusion of all legal proceedings,

whichever is later, and requiring permanent archiving of documents relating to
constitutional amcndment referenda.

206. TI-Kenya proposed that the six-month retention period be replaced with the

framework under Section 7 of the Public Archives and Documentation Service

Act, on the basis that automatic destruction of referendum records after six months

is inconsistent with the procedural safeguards in that Act and creates potential

conflicts regarding retention, preservation. and disposal ofreferendum records.

207. Prof. PLO Lumumba submitted that six months may be insufficient for litigation,

audit, accountabilily, or historical review and recommended extending the

retcntion period to at lcast thrcc ycars, with digital records preserved for longer

subject to data protcction safeguards.

208. T'he Committee accepted the proposal from Linda Mwananchi Diasporo League

to amend clause 36 to provide that the documents may be retained up to the end

of the litigation process.

209. The Committee also accepted the similar proposal from TI Kenya on the retention

and public inspection of documents. As concerns the proposal from Prof. PLO

Lumumba, the Committee observed that the proposed 3 years was too long and

that I2 months was su/.ficient enough.
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3.30 Clause 37 - Application of thc elcction Offences Act Cap. 66

210. The AG proposed deleting the words "Election Offences Act" in the marginal note

to ensure consistency in the drafting style of the Govcrnment.

2l 1 . The stakeholder further proposed inserting the word "the" immediately after the

word "provisions" to correct the grammatical error.

212. The Committee accepted the proposal from the Office of the Attorney-Generol

3.31 Clause 38 - Duty to Co-operate

213. Prof. PLO Lumumba submitted that the duty imposed on private entities is broad

and undefined and recommended that the bill should define the scope of co-

operation required and provide that requests must be lawful, reasonable,

proportionate and in writing.

214. The Committee resolved to amend clause 38 to ensure that the duty to cooperate

emphasizes that scope of the cooperation is reasonable.

3.32 Clause 39 - General Pcnalty

215. Prof. PLO Lumumba raised concern that the penalty imposed may be

disproportionate where the breach is minor, technical or administrative. He

recommended that the bill should distinguish between serious offences and

administrative breaches. FIe was of the view that criminal pcnalties should be

reserved for intentional, fraudulent or serious misconduct.

216. The Commitlee rejected the proposed amendmenl from Pro/. PLO Lumumba

3.33 Clause 40 - Referendum Code of Conduct

217. The AG proposed inserting the word "the" immediately after the word "under" in

subclause (l) to conect the grammatical error.

218. IRCK proposed amending this clause to include "The Referendum Code of
Conduct shall bind all referendum committees, political partics, the media, and the

Commission itself to principles of factual accuracy and non-violence." To

strengthen accountability and public confidence.
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219. CMD-Kcnya recommended that the Code of Conduct be explicitly provided for
in thc Bill rather than by cross-reference to the Elections Act, to avoid the cross-

rcferencc becoming stalc as laws evolvc, and that explicit provisions address

referendum-spccific conduct issucs including the obligations of the promoters of
a popular initiative and the obligations of county govemors and MCAs who have

significant influcncc over county assembly consideration.

220. Prof . PLO Lumumba submitted that the Illcctoral Code of Conduct is clection-

focuscd and may not sufflciently addrcss referendum-specific risks such as

misinformation, misusc olcivic cducation platforms, unequal campaign financing,

and distortion of rcferendum questions. Hc recommended that the Bill includc a

dedicated Referendum Code of Conduct.

221 . I'he Commiltee accepted the proposed amendments from the Office of the

Atlorney-General, and the Centre.for Multi-Party Democracy.

3.34 Clause 4l - Rcgulations

222. 'I-he AG proposed de leting the words "and provisions" in subclause (l ) noting that

the words are supcrfluous and unncccssary.

223.l.inda Mwananchi Diaspora Leaguc proposcd inserting a new Clause 4l(4) to

provide a non-contradiction and non-derogation clausc to expressly prohibit IEBC

rcgulations that contradict thc Act or purport to amcnd constitutional

rcquircments.

224. Tl-Kenya proposed inserting a sub-clauses 4 and 5 under Clause 41 requiring the

Commission, bclbre submitting proposed rcgulations to Parliament, to publish the

draft rcgulations in thc Gazette, on its official website, and in a national

newspapcr, and to invite public comments for a period of not less than thirty days,

and thercaftcr to publish a summary of comments received including an

explanation of whether and how thcy were incorporatcd.

225. CAlt proposed the insertion of a ncw Clausc 4lA expressly prohibiting any state

officer, including the Prcsidcnt,, Dcputy President, or member of the IJxecutive,

liom initiating, sponsoring, or funding a popular initiative under Article 257,with
any contravention rcndcring thc entire process null and void. 'l'he stakeholder

furttrer argued this directly codifies and implements thc Supreme Court's ruling
that popular initiatives undcr Arliclc 257 must remain exclusively citizen driven.
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226. Prof. PLO Lumumba submittcd that thc Bill docs not rcquire regulations to be

made within a fixed period after commenccment zurd recommended that the

Commission be required to prepare and submit initial regulations within six

months of commcncement.

227. The Committee accepted the proposed amendments from the (ffice of the

Atlorney-General, the Linda Mu,ananchi Diaspora League and ProJ. PLO

Lumumba.

228. The Commiltee further resolved to amend clause I I as proposed by TI Kenya with

the exception that it would be I 4 days as opposed to the proposed 30 days.

229. The Committee rejected the proposals.from the County lssemblies F'orum

3.35 Clause 42 - Consequential Amendmcnts

230. Linda Mwananchi Diaspora I-eaguc proposcd inserting a transitional savings

provision as Clause 43 to prcservc thc legal effcct of procccdings commenced

under the Illections Act refcrendum provisions bcforc the commcncement of the

ncw Act.

23 l. Prof. PLO Lumumba was of thc opinion that Clausc 17 docs not sufficiently

regulate county referenda and proposcd that the Clause bc expanded beforc section

90 of the County Governmcnt Act is repealcd.

232. T'he Committee accepted the proposed amendment.from the I'inda Mwananchi

Diaspora League in so far as it v,as aligned v,ith the amendmenls to the existing

le gislation.

233. T-he Committee also accepled the proposed amendmenl from Prof. I'LO Lttmumba

to expand clause l7 to address counlry referenda.

3.36 Additional Proposcd Amendments

234. The Committee considered and accepted a proposal by the Officc of the Attomey

General to align the arrangement of clauses indicated on page 9 of thc Bill to
cnsure consistency in the text of the Ilill.

235. The Committee further considcred and did not accede to the following additional

general comments and proposcd amendments to the Ilill-
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a) A proposal by CSPEN to insert provisions prohibiting or regulating the use

of public resources, state media, governmcnt vehicles, public officer time,

and county government resources in referendum campaigns, noting that the

Bill made adequate provisions on the matter;

b) Proposals by CSPIjN and TI-Kenya to insert provisions addressing online

and social media campaign regulation, disinformation response mechanisms,

and standards for digital signaturc verification, noting that this would be

adequately addressed in the proposed Regulations;

c) Proposals by CSI'IIN and 'l'l-Kcnya to expand thc Referendum Code of
Conduct to address refcrendum-spccific conduct issues, noting that these

would be adequately addresscd in the proposed Regulations;

d) A proposal by CSPEN to insert in thc Bill a post-referendum evaluation and

reporting mechanism consistent with the Venice Commission Code

recommcndations;

e) Proposals by Mr. Robert S. Khaemba on the planning process for a

rcferendum, disscmination of information, continuous acceptance by

Parliament of rcfcrendum questions, referendum voting at county level on

investmcnts and dcvclopmcnt, and for countrywide referendums to be done

oncc every four years bcfore the next national clections; and

0 Proposals by Prof. PLO Lumumba on barring constitutional amendments

without adequate safeguards, prcvent omnibus constitutional amendments,

bundling of rcfcrcndum qucstions, and non-constitutional refcrenda, noting

that thesc conccms were adequately addressed in the current Constitutional

framework and in the respective provisions of the Bill.
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CIIAPTER FOUR: RECOMMENDATION

4.1 Committee Recommendation

236. Having considered the Referendum Bill, 2026 (Senate Bills No. 3 of 2026) and

the submissions received thereon, the Standing Committee on Justice, Legal

Affairs and Human Rights recommends that the Senate Desses the Bill with

amendments as proposed by the Committee.

237. Ttre text of the amendments proposed by the Committee is attached to this Report

a.sAnnex 6.
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MINUTES

:B--.a.
1311r PARAIAMENT lSrrr SD,SSION

oF TIIE 2SISTSIT'I'ING OF'THE STANDIN(: COMMITTE, ONE
ruSTICE r:AIL AFFAIR s ANI) AN RIGHTS HELD ON THUtt U D(NA Y
4ntuNE. 2026 AT 8:00 A.M ON THE ZOOM ONLINE ME TING
PLATFORM

PRESENT
l. Scn. Wakili Hillary Sigci, CBS, MP
2. Scn. Vcronica W. Maina, CBS, MP
3. Sen. Andrew Omtatah Okoiti, MP
4. Sen. (Prof.) Tom Ojicnda, SC, MP
5. Sen. Crystal Kegehi Asige, MP

ABSE WITHA Y
l. Sen. Karcn Njeri Nyamu, MP
2. Scn. Raphael Chimcra Mwinzagu, MP
3. Sen. Daniel Kitonga Maanzo, EBS, MP

SECRETARJAT
1. Mr. Charles Munyua
2. Mr. Boniface Kiambi
3. Mr. Malcolm Ngugi
4. Ms. Faith Wangui
5. Ms. Angcla Bonaya
6. Mr. Jackson Matheshe
7 . lvt. Josphat Ngeno
8. Mr. Zenton Williams
9. Ms. Arure Kigoro

- Chairperson
- Vicc-chairpcrson
- Mcmbcr
- Member
- Member

- Member
- Mcmbcr
- Membcr

- Principal Clerk Assistant II
- Senior Clcrk Assistant (ladng Minutes)
- Senior Legal Counscl
- Legal Counsel II
- Clerk Assistant III
- Research Officer UI
- Mcdia Relations Ofliccr
- Audio Officer
- Pupil

MIN. NO. 91512026 PRELIMINARIES

The mceting was called to order at fifteen minutes past cight O'clock and opened with
a word of Prayer.

MIN. NO 97612026 ADOPTION OF THE AGENDA

The Agenda of the meeting was adoptcd having bccn proposed by Sen. Andrew
Omtatah Okoiti, MP and sccondcd by Sen. (l'rof.) Tom Ojienda, SC, MP.
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MIN. NO.9772026 TIM RNTERENDUM NILL. 2026 (SENATE BILIJ
NrLLllu0&)

Thc Committcc commcnced consldcratlon of thc lubmlsslonr rccelvcd from

stakcholdcrs rnd the publlc on tho Refcnndum lllll, 2026 (Scnate lllllc No. 3 of2V26),

Members nrcrc taken through and delibentcd on amendmenls proposed by the Office
of the Attomey Genenl and the Council of Oovemors to clauses 2,5 andT of lheBill.

It was noted ttrat additional submissions had since been received on the Bill.
Conseqrrntly, the Committee resolved that further consideration of the submissions be

defered to allow for the incorporation of the additional stakeholder inputs into the

submissions matsix before proceeding with the review of the Bill.

MrN. NO.9782026 ADJOURNMENT

The Chairperson adjoumed the meeting at twenty one minutes past nine O'clock. The

next meeting will be held on Monday, 8s June, 2026 at 9.00 am.

SIGNED

DATE
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l3Til PARLIAMENT | 51'|' SESSION

MINUTES OF THE 292ND SITTING OF TH E STANDING COMMITTEE ON
JUSTICE. LEGAL AF'F'AIRS AND HUMAN RIGHTS HELD ON TUESDAY
9nI JUNE. 2026 AT 8:Ott A.M. oN THE ZooM oNLINE MEETING
PLATF'OR]\{

PRESENT
l. Scn. Wakili Hillary Sigei, CBS, MP
2. Sen. Veronica W. Maina, CBS, MP
3. Scn. Andrew Omtatah Okoiti, MP
4. Sen. (Profl.) Tom Ojienda, SC, MP
5. Sen. Crystal Kegehi Asige, MP
6. Sen. Karen Njeri Nyamu, MP

ABSENT WMH APOLOGY
l. Sen. Raphael Chimera Mwinzagu, MP
2. Sen. Daniel Kitonga Maanzo, EBS, MP

SECR"ETARIAT
l. Mr. Charles Munyua
2. Mr. Boniface Kiambi
3. Mr. Malcolrn Ngugi
4. Ms. Faith Wangui
5. Ms. Angela Bonaya

6. Mr. Jackson Matheshe

7. It{s. Linet Aseka

8. Mr. Josphat Ngeno

9. lvlr. Zenton Williams
10. I{r. Micheal Shida

I l. Ms. Natalie Amu

- Chairperson
- Vice-chairperson
- Member
- Member
- Member
- Member

Member
Member

- Principal Clerk Assistant II
- Senior Clerk Assistant
- Senior Legal Counsel
- Legal Counsel II
- Clerk Assistantlll (Taking Minutes)
- Research Offrcer III
- Rcsearch Officer III
- Media Relations Oflicer
- Audio Offrcer
- Pupil
- Attachee

MIN.NO.979t2026 PRELIMINARIES

The meeting was called to order at twenty-ninc minutes past eight O'clock and opened

with a word of Praycr.

MIN. NO.98012026 ADOPTION OF THE AGENDA

The Agenda of the mccting was adoptcd having becn proposed by Sen. Andrew
Omtatah Okoiti, MP and sccondcd by Scn. Vcronica W. Maina, CBS, MP.
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MIN. NO.98u2026 CONFI ATION Otr.MINUTES

i) Confirmation of the Minutes of thc 286fr sitting was defened.

ii) The Minutes ofthe 290m Sitting were confirmed as a lrue record of the proceedings

having been proposed by Sen. Andrew Omtatah Okoiti, MP and seconded by Sen'

Veronica W. Maina, CBS, MP.

iii) The Minutes of the 29I't Sitting were confirmed as a true record of the proceedings

having been proposed by Sen. Veronica W. Maina, CBS, MP and seconded by Sen.

Andrew Omtatah Okoiti, MP.

MIN. NO.982t2026 ERENDU BIL 2026 ENATE BI
NO.3 ()F 2020

The Committee resumed considcration of the matrix of submissions on the captioned
Bill, from Clause 3.

During deliberations-
i) Members noted the need to link the phrase "any othcr issue" in clausc 3 to clause

l8 which provides clear definitions and examples of what constitutes any other
matter for which a referendum may be conducted;

ii) on the application of the Elections Act under clause 4, Members noted that the
proposal to introduce the express refcrcncc to Articles 10, 81, 86 and 232 ofthe
Constitution in thc conduct of rcfcrenda was not nccessary as they were already
implied and thcreforc applicablc;

iii) on the proposed amendments to clause 6 rcgarding thc proccss of verifrcation of
signaturcs, the Committcc notcd that this rvould be bcst dealt with undcr the
attendant Regulations given the tcchnical cxpertisc required to legislate over the

matter;
iv) Members concuned with the proposal to amcnd clausc 7(2) to the effect that wherc

the Speakers of Parliament fail to receive a rcsponse from a county within the three
month timeline, the Bill shall bc deemed approved in rcspect of thc county
assembly rather than rejected; and

v) further noted the need for the introduction of a notification requirement such that
Parliament issues a notice to the county assembly fourteen days prior to the lapse
of the ninety-day timeline indicating lhe consequences ofnon-response.

Owing to time constraints, it was resolved that further consideration of the matrix of
submissions be deferred to the next meeting which would be held on Wednesday, 10ft

June,2026 at 8:00 a.m.

MIN. NO.98312026 ANY OTHER BUSINESS

Retreat wilh stakeholders on lhe state oforepgredness and electoral reforms ahead of
the 2027 seneral eleclions
i) Memben were requested to confirm their availability for the proposed retreat with

the Independent Electoral and Boundaries Commission, the Oflice ofthe Registrar
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7
of Political Partics and thc Judiclary Commlttcc on Blectlons scheduled to take
place from I ln to l4th Junc, 2026 ln Naivosha, Nakuru County.

ii) The Chairperson souglrt timc to consult further with Members lncludlng on the
proposed netreat venue and get back to the Secretadat.

iiD Members further directed that in addition to the three invited stakeholders, the

Political Parties Disputes Tribunal be invited to the meeting.

MIN. NO.984t2026 ADJO MENT

The Chairperson adjourned the meeting at ten minutes past ten O'clock. The next

meeting will be held on Wednesday, 10ft June, 2026 at8.00 am.

SIGNED

AF\q ss6DATE
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I3rrr PARLIAMENT | 5rrr sESsIoN

MINUTES OF THE 293RD SITTING OF THE STANDING COMMITTEE ON
JUSTICE LEGAL AFFAIRS AND HUMAN RIGHTS HELD ON
WEDNESDAY 1OTII JUNE 2026 AT 8:00 .A..M ON THE Z,OOM ONLINE
MEETING PLATFORM

PRESENT
l. Sen. Wakili Hillary Sigei, CBS, MP
2. Scn. Vcronica W. Maina, CBS, MP
3. Scn. Andrew Omtatah Okoiti, MP
4. Scn. (Prof.) Tom Ojicnda, SC, MP

ABSENT WITH APOLOGY
l. Scn. Raphael Chimcra Mwinzagu, MP
2. Sen. Daniel Kitonga Maanzo, EBS, MP
3. Sen. Crystal Kcgchi Asigc, MP
4. Sen. Karcn Njui Nyamu, MP

SECRETARIAT

- Chairperson
- Vicc-chairpcrson
- Membcr
- Member

- Mcmbcr
- Mcmber
- Mcmbcr
- Mcmbcr

- Principal Clcrk Assistant II
- Scnior Clcrk Assistant
- Scnior Lcgal Counscl
- Lcgal Counsel II
- Clerk Assistantlll (Taking Minutes)
- Rescarch Oflicer III
- Rcscarch Officer III
- Media Relations Officer
- Audio Oflicer
- Pupil
- Attachee

l. Mr
2. Mr
3. Mr
4. Ms
5. Ms
6. Mr
7. Iv{s

8. Mr
9. Mr
10. Mr,
ll. Ms

Charlcs Munyua
Bonifacc Kiambi
Malcolm Ngugi
Faith Wangui
Angela Bonaya
Jackson Matheshe

Linet Ascka
Josphat Ngeno
Zenton Williams
Micheal Shida

Natalie Amu

MIN. NO.98s12026 PRELIMINARIES

The meeting was called to ordcr at hventy-two minutes past eight O'clock and opened

with a word of Prayer.

MIN. NO. 98612026 ADOPTION OF'THE AGENDA

Thc Agenda of the meeting was adopted having been proposed by Sen. Veronica
W. Maina, CBS, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.
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MIN. NO.9872026 THE REF'ERENDUM BILL. 2026 (SENATE BILLS
NO.3 0F 2026)

The Committcc rcsurncd consideration ol the matrix of submissions on the captioned

Bill. The Committee further notcd that thc Independcnt Electoral and Boundaries

Commission (IEBC) had since submittcd their mcmorandum on the Bill.

During deliberations, Membcrs-
i) noted that the proposal by IEBC to amend clausc 3 to introduce the requirement

for a presidential proclamation to direct the Commission to conduct a referendum
was not sound as the Commission is already mandated to do so as per section 4 of
the Independent Electoral and Boundaries Commission Act;

ii) concurred with the proposal to amend section 8(6) to reduce the eighteen (18)

month timeline for a House to consider a Bill to ninety (90) days so as to curb
inaction by either House of Parliament;

iiD rejected a proposal to introduce a new clausp 8A, to provide for a counter-proposal
by Parliament to offer an altemative to ihe initiative in question as it was not
deemed necessary;

iv) concurred with proposals to amend ctause 8(5) to provide for a fourteen (14) day
timeline for either House of Parliament to convey its Resolution to the Commission
for specificity and clarity in timelines;

v) rejected a proposal to amend clause 9(5) to provide for a procedure in the event no
option obtains a simple majority as Articlc 255(2) of the Constitution clearly
stipulates the required tlueshold; and

vi) noted various proposals to amend clause 9 to address the issue of bundling of
several unrelated constitutional amendments into one omnibus Bill as also flagged
by the courts in the BBI Judgement. In this regard, the Secretariat was directed to
draft a suitable amendment to clause 9 to address this issue.

Owing to time constraints, it was resolved that further consideration of the matrix of
submissions be deferred to the next meeting which would be held on Thursday, llth
lune,2026 at 8:00 a.m.

MrN. NO. 98812026 ANY OTHER BUSINESS

a) Committeeforeign trovelfor FY 20262027

i) It was suggested that in light ofthe ongoing consideration ofthe Referendum Bill,
2026 (Senate Bills No. 3 of 2026) it would be beneficial for the Committee to
undertake a benchmarking visit to countries with established referendum
frameworks such as Switzerland, in lhe next financial year.

iD Noting that the Bill was already due for Second Reading in the Senate it was agreed

that the Committee Report incorporates a comparative analysis of countries with
cstablished referendum frameworla.

b) Commillee Relrcols

i) The Chairperson informed the Committee that, following consultations with
Members, there was need to change the venue of the retreat on election

Pagc 2 of3
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I3TII PARLIAMENT I STII SESSION

MINUTES OF'THE 294TII SITTING OF THE STANDING COMMITTEE ON
JUSTICE.LEGAL AFT'AIRS AND HUMAN RIGHTS HELD ON DAYTT{IIRS
I1TII JUNE. 2026 AT 8:OO A.M. ON THE ZOOM ONLINE MEETING
PLATFORM

PRESET{T
l. Scn. Wakili Hillary Sigci, CBS, MP
2. Sen. Andrew Omtatah Okoiti, MP
3. Scn. (Prof.) Tom Ojienda, SC, MP
4. Sen. Raphael Chimera Mwinzagu, MP
5. Scn. Karen Njeri Nyamu, MP

ABSENT WITH APOLOGY
l. Sen. Veronica W. Maina, CBS, MP
2. Sen. Danicl Kitonga Maanzo, EBS, MP
3. Sen. Crystal Kegehi Asigc, MP

SECRETARIAT
l. Mr. Charles Munyua
2. Mr. Boniface Kiambi
3. Mr. Malcolm Ngugi
4. Ms. Faith Wangui
5. Ms. Angela Bonaya
6. Mr. Jackson Matheshe

7. Ms. Linet Aseka
8. Mr. Josphat Ngeno
9. Mr. Zcnton Williams
10. lv1r. Micheal Shida
ll. Ms.NatalieAmu

- Chairperson
- Member
- Member
- Member
- Member

- Vice-chairperson
- Mcmbcr
- Mcmbcr

- Principal Clerk Assistant II
- Scnior Clcrk Assistant
- Senior Legal Counsel
- Legal Counsel II
- Clerk Assistantlll (Taking Minutes)
- Research Offrcer IU
- Research Officer III
- Media Relations Officer
- Audio Officer
- Pupil
- Attachee

MIN. NO.99012026 PRELIMINARIES

The meeting was called to order at cighteen minutes past eight O'clock and opened

with a word of Prayer.

MIN. NO. 99112026 ADOPTION OFTHE AGENDA

The Agenda of the meeting was adopted having been proposed by Sen. (Prof.)
Tom Ojienda, SC, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.
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MIN. NO. 992D026 THE REFERENI}UM BILL.2026 (SENATE BILI-S
NO.3 ()F 2026)

The Committee resumed consideration of the marix of submissions from clause l0 of
the Bill.

During deliberations, Members-
i) rejected a proposal to amend clause l0 to introduce a mandatory independent

approval or review process for refercndum questions aside from the IEBC's
powers as the Commission is already a competent independent authority vested

with this mandate;
ii) noted a proposal for insertion of clause l0(7) to provide for a voter information

guide and resolved that the same could be best addressed under civic education
laws;

iii) rejected a proposal to amend clause l0(l) to provide that a referendum notice
should come from both Houses rather than the President alone as this was contrary
to Article 256 (5) of the Constitution which expressly mandates the President to
do so;

iv) observed that the proposal to amend clause l0(3) to provide for guidelincs within
civic education could be best addrcssed in the attendant Rcgulations;

v) rejected a proposal to amend clause I l(2Xd) to changc the period of notice of
holding a referendum from forty-Iivc days to ninety days as it would not comply
with Article 256(5Xa) which provides that the cntirc refcrendum should be

conducted within ninety days. In this rcgard, the forty-live day notiftcation
timeline as provided in the Bill was suflicient;

vi) rejected a proposal amend clausc 12 to ban forcign funding for refcrendum
committees as section 9 of the Elections Act (Cap 7.) already addresscs issues of
financing and expenditurc of refercndum committees;

vii) further proposed that matters touching on rcgulation of referendum committees
such as disclosure requirements should be addrcssed in thc attendant Regulations;

viii) resolved that the threshold for non-constitutional refercnda be the same as that
under Article 255(2) of the Constitution;

ix) concurred with a proposal to introduce a proviso under clause 16 to veto
presidential assent prior to the l4-day petition liling window;

x) rejected a proposal to reduce the threshold for county referenda under clause 17 to
align with the thresholds as set out in Article 255(2) of the Constitution;

xi) rejected proposals to either delete or revise clause 18 to limit the powcrs of
Parliament to resolve to conduct a referendum on any other matler other than
amendment of the Constitution;

xii) concurred with a proposal to amend clause 22(l) by deleting the words "been
guilty of a comrpt practice" and substitute therefor the words "committed comrpt
act" to align with the provisions of Article 50(2)(a) of the Constitution regarding
the presumption of innocence;

xiii) rejected proposals to amend clause 24 to have county referenda heard by a singlc
judge rather than a threejudge bench and resolved lhat composition oflhe bench
be left to the discretion of the Chief Justice in accordance with Article 165(4) of
the Constitution; and
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xiv) notcd the nced for furthcr clarity on the ellect of automatic stay of results of a
refcrcndum following the filing of a petitlon as provided under clause 25 vis-i-vis
timelines for consideration of the petition by the courts.

Owing to time constraints, it was resolved that further consideration of the matrix of
submissions be deferred to thc next meeting which would be held on Tuesday, 166 Jung
2026 at 8:00 a.m.

MIN. NO.993/2026 ANY OTHERBUSINESS

Committee Relreat lo deliberale on Electoral Reforms

Members were reminded of the retreat with key slakeholders to deliberate on the status
ofpreparedness and electoral reforms ahead ofthe 2027 genetal elections, scheduled to
take place on Friday, 126 June, 2026 at Windsor Golf Hotel and Country Club in
Kiambu County.

MIN. NO.994n026 ADJOURI\MENT

The Chairperson adjoumed the meeting at ten minutes past eleven O'clock. The next
meeting would be held on Friday, 126 June, 2026 at9.00 arrr.

SIGNED:

DATE ?-st-
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t3nr PERLIAMENT l5rrr sEssIoN

MINUTES OF THE 299NI SITTING OF'THE STANDING COMMITTEE ON
JIISTICE. I,EGAL AFFAIR S AND HT'MAN P IGIfTS HELD r)N TIIESDAY
6TN JUNE- 2026 A 8.00 .M. ON TIf[" TnOM ONLINE MEET A TING

PLATT'ORM

PRESENT
l. Scn. Wakili l{illary Sigci, CBS, Mp
2. Scn. Vcronica W. Maina, CBS, Mp
3. Scn. Andrcw Omtatah Okoiti, Mp
4. Scn. Danicl Kitonga Maanzn,EBS, Mp
5. Scn. (Prof.)'Iom Ojicnda, SC, Mp

ABSE TWITHAI'O LOGY
l. Scn. Karcn Njcri Nyamu, MP
2. Scn. Raphacl Chimcra Mwinzagu, MP
3. Scn. Crystal Kcgchi Asigc, MP

SECRETARIAT

- Chairpcrson
- Vicc-chairpcrson
- Mcmbcr
- Mcmbcr
- Mcmbcr

- Mcmbcr
- Mcmbcr
- Mcmbcr

- Scnior Clcrk Assisant flating Minutes)
- Scnior Lcgal Counscl
- Lcgal Counscl Il
- Clcrk Assistant III
- Rcscarch Ofliccr lll
- Mcdia Rclations OIIiccr
- Public Communications Ofliccr
- Audio Olliccr
- Serjcant-at-Arms
- Pupil

l.
2.

3.

4.
5.

6.
7.
8.

9.

t0

Mr. Bonifacc Kiambi
Mr. Malcom Ngugi
Ms. Faith Wangui
Ms. Angcla Bonaya
Mr. Jackson Mathcshc
Mr. Josphat Ngcno
Ms. Rosebclla Ngcsa
Mr. Zcnton Williams
Mr. John Lckampulc
Ms. Annc Kigoro

MI . t0t2l2 26P RELIMINARJES

Thc meeting was called to order at lcn minutes past eight O'clock and opened with a
word of Praycr.

MIN. NO.1o13t2026 ADOPTION OT'THE AGENDA

Thc Agcnda of thc mcrcting was adopted having been proposbd by Sen. Veronica W.

Maina, CBS, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.
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MIN. NO. 1014/2026 T OF INUT OFPc F'I VI
SITTINGS

a) The Minutes of the 292nd Sitting were conftrmed as a true record of the proceedings,

having been proposed by Sen. lndrew Omutah Okoiti, MP, and seconded by Sen'

Veronica W. Maina, CBS, MP.

b) The Minutes of the 293d Sitting were confirmed as a true record of the proceedings,

having been proposed by Sen. Andrew Omtatah Okoiti, MP, and seconded by Sen.

Veronica W. Maina, CBS, Mp.

c) Consideration of the Minutes of the 294s Sitting was deferred.

d) The Minutes of the 2956 Sitting were confgrned as a Eue record of the proceedings,
having been proposed by Sen. Daniel Kitonga Maanzo, EBS, MP, and seconded by
Sen. Andrew Omratah Okoiti, Mp.

e) The Minutes of the 2966 Sitting wcre confirmed as a true record of the proceedings,
having been proposed by Sen. Daniel Kitonga Maanzo, EBS, MP, and seconded by
Sen. Veronica W. Maina, CBS, Mp.

MIN.No.1015t2026 THE RDFER BIL 026 (SENAT E, BILLSNDIIM I,. 2

NO. 3 0F 2026)

The Committee rcsumed considcration of thc submissions rcccived on thc captioncd
Bill, During deliberations, Mcmbcrs-
a) considcred proposed amendmcnts to Clauscs 32 and 34 rclating to appcal timclincs,

cross-referencing, and the powcn of thc Courl, and agfccd on amcndments to
strengthen the Court's rcmedial powcn in safcguarding thc intcgrity of
referendums;

b) considercd amendmcnts to Clausc 36 on thc rctcntion of rcfcrcndum documents and

agreed to extend the retcntion pcriod from six months to twclvc months; and
c) considered amendments to Clauses 38 and 39 rclating to coopcration requiremcnts

and penalties and agrced to incorporatc the principle of rcasonableness in
cooperation requircmcnts and to distinguish scrious offcnccs from administrativc
breaches.

Thereupon, owing to quorum challenges, further consideration of the submissions was
defened to the ncxt meeting.

MIN.N 0t 26 ADJOURNMENT

The Chairperson adjoumed the meeting at fifty minutes past nine O'clock. The next
meeting witl be held on Wednesday, l7s June,2026 at 8:00 a.m.

SIGNED

DATE
()2\ Fl'a-sEs
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I3TII PAELIAMENT I5TI' SESSION

MINUTES OF THE 3OOT'' SITTING OF THE STANDING COMMITTEE ON
JUSTTCE. LEGAL AFFAIRS AND HUMAN RIGHTS HELD ON
WEDNESDAY lTrrl JUNE. 2026 AT 8.00 A.M. ON THE ZOOM ONLINE
MEETING PLATFORM

PRESENT
l. Scn. Wakili Hillary Sigci, CBS, MP
2. Sen. Andrew Omtatah Okoiti, MP
3. Sen. Raphacl Chimera Mwinzagu, MP
4. Sen. (Prof.) Tom Ojienda, SC, MP

ABSENT WITH APOLOGY
l. Sen. Veronica W. Maina, CBS, MP
2. Sen. Daniel Kitonga Maanzo, EBS, MP
3. Sen. Karen Njeri Nyamu, MP
4. Sen. Crystal Kegchi Asige, MP

SECRETARIAT
Mr. Bonifacc Kiambi
Mr. Malcom Ngugi
Ms. Faith Wangui
Ms. Angela Bonaya

Mr. Jackson Matheshc

Mr. Josphat Ngeno
Ms. Rosebella Ngesa

Mr. Zenton Williams
Mr. John Lekarnpule
Ms. Anne Kigoro

- Chairperson
- Member
- Member
- Member

- Vice-chairperson
- Mcmber
- Member
- Member

- Scnior Clcrk Assistant (Ioking Minutes)
- Scnior Legal Counsel
- Legal Counsel II
- Clerk Assistant III
- Rcsearch Officer III
- Media Relations Oflicer
- Public Communications Officer
- Audio Offrcer
- Serjeant-at-Arms
- Pupil

l.
2.

3.

4.
5.

6.
7.

E.

9.

10

MIN. NO. 1017/2026 PRELIMINARIES

The meeting was called to order at twelve minutes past eight O'clock and opened with
a word ofPrayer.

MIN.NO.101812026 ADOPTIONOFTHEAGENDA

The Agenda of the meeting was adopted having been proposed by Sen. Raphael
Chimera Mwinzagu, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.

Pagc I of2

Scanned wlth

@ CamScanner



MIN. NO. 10192026 THE REFEREI{DUM BILL.2026 (SENATE BILIS
NO.3 0F 2026t

Thc Cornmincc resumed coosidcrrtion of thc submi$iont reccived on thc crptioned
Bi[.

During del ibcrrtimr, Mcmbcrr.
r) conridcrcd rnd rejoctod propostr relrting to Slitc ncutnlity, regulrtim of online

refcr:ndum crmpliglu, poct-rcfa€ndun culuetion mcchurisms, urd spccific
codcr of oonducr for C,amty Asscmblics urd pblic ofliccn;

b) conridcrcd ercpcGd uncndments to Clrtrc lt on thc initirtim of rcfcrcadumr on

non<onstitntionrl mrttcn by Prrlirmcnt Jtd lpcd thrt thc thrcshold of r simple
rnrjority votc in cach Hourc wrr rpproprirtc; rnd

c) dircurscd conccrnr rctaing to thc buodling ofunrelrted constitutionrl mendmcnts
and thc ftunlng of rrferndum qucstim! rnd nacd thrl thclc irsucs wcre
edcqurtcly rddrcued in thc Bill md lhc existing rcgulrtory frrmcwort.

Thcreupor, thc Conrmittcc rerolvod thet r dnft Rcport rnd ptopoocd rrncndmcnts to
thc Dill bc prcparcd for itr cooridcntion eftcr thc upcoming rcccsr pcriod.

Ml!.!g.r0r0ru& ApJouRNMErYr

'llte Chrirpcnon rdjourncd thc mocting !t thirty minutcr prst ninc O'clock. Thc next
mecting will bc hcld on Thundey, I tt Junc, 2026 rt t:fi) r.m.

\bF
SIGNED:

DATE:....... at-l* /aoac
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l3rlt PAT.LIAMENT lsrtr sEsstoN

ES OF THE 3O3RD SITTING OF'THE STANDING coMMITTEE ON
JUSTICE. LEGAL Atr.FAIRS AI\D HUMAN RIGHTS HELD ON TUESDAY.
21ST JULY. 2026AT 8.00 A.M. YIRTUALLY YIA THE ZOOM ONLINE
MEETING PLAT FORM

PRESENT
l. Sen. Wakili Hillary Sigci, CBS, MP
2. Scn. Veronica W. Maina, CBS, MP
3. Sen. Andrew Omtatah Okoiti, MP
4. Sen. Daniel Kitonga Maanzo, EBS, MP
5. Sen. (Prof.) Tom Ojienda, SC, MP
6. Sen. Crystal Kegehi Asige, MP

ABSENT WITH APOLOGY
l. Sen. Karen Njeri Nyamu, MP
2. Sen. Raphael Chimcra Mwinzagu, MP

IN ATTENDANCE
l. Sen. Miraj Abdulrahman, MP

SECRETARIAT

- Chairperson
- Vice-chairperson
- Mcmber
- Member
- Member
- Mcmber

- Member
- Member

- Nominated Senator

- Principal Clerk Assistant II
- Senior Clerk Assistant (Taking Minutes)
- Senior Legal Counsel
- Legal Counsel II
- Clerk Assistant III
- Research Oflicer III
- Research Officer III
- Media Relations Oflicer
- Public Communications Officer
- Audio Officer

L
2.
3.
4.
5.

6.

7.

8.

9.
l0

Mr. Charles Munyua
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Ms. Faith Wangui
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MIN.NO.103512026 PRELIMINARIES

The mceting was called to order at ten minutcs past eight O'clock and opened with a
word ofPraycr.
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MIN. NO. 1036t2026 ADOPTION OF THE AGENDA

The Agenda of the mecting was adopted having been proposed by Sen. Daniel Kitonga
Maanzo, EBS, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.

MIN. NO. 103712026 CONFIRMATION OF IN TES OF PREVIOUsM lI
SITTINGS

a) The Minutes of the 294h Sining were confirmed as a kue record ofthe proceedings,
having been proposed by Sen. Andrew Omtatah Okoiti, MP, and seconded by Sen.

@rof.) Tom Ojienda, SC, Mp.

b) The Minutes of the 3006 Sitting were confirmed as a true record of the proceedings,
having been proposed by Scn. Andrew Omtatah Okoiti, MP, and seconded by Sen.
(Prof.) Tom Ojienda, SC, MP.

c) The Minutes ofthc 302nd Sitting wcrc confirmed as a truc record ofthe proceedings,
having been proposed by Scn. Andrcw Omtatah Okoiti, MP, and scconded by Scn.
(Prof.) Tom Ojicnda, SC, MP.

MIN. NO. 1038/2026 PRE-PUBLICATION SCRUTINY: THE DRAF,T
LAW OF'SUCCESSION TAMENDMENN BILL.2026

The Committee was taken through a bricf on and considcrcd thc draft Law of
Succession (Amendment) Bill, 2026.

During deliberations, Membcrs-
a) observed that the draft Bill sought to amcnd provisions similar to those contained

in the Law of Succession (Amendment) Bill, 2023 (Senate Bills No. 202 of 2023);
b) expressed concern regarding the potential implications ofthe proposed amendments

on traditional family structures and the possible effect on existing succession
disputes before thc courts; and

c) observed that the proposed amendments raised complex legal, social and cultural
issues requiring further examination.

Thereupon, the Committee resolved that a comprehensive consideration ofthe proposed
amendments was necessary and agreed to convene a retreat to facilitate detailed
deliberations before making its recommendations on the Bill.

MIN. NO. 103912026 THE REFERENDUM BILL. 2026 (SENATE BILS
NO.3 0F 2026)

The Committee was taken though and considered the draft Report and proposed
Committee amendments to the Referendum Bill,2026 (Senate Bills No. 3 of 2026).

Thereupon, the Committee adopted the Report having been proposed by Sen. Andrew
Omtatah Okoiti, MP and seconded by Sen. Wakili Hillary Sigei, CBS, MP.
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THE REFERENDUM BILL, 2026

A Bill for

AN ACT of Parliament to provide for the conduct of a
referendum, and for connected purposes

ENACTED by the Parliament of Kenya as follows-
PART I_PRELIMINARY

l. This Act may be cited as the Referendum Act,
2026.

2. In this Act,-
"draft Bill" means a Bill for the amendment of the

Constitution proposed by a popular initiative as
contemplated under Article 257(2) of the Constitution;

"chief agent" in respect of a registered referendum
committee, means the person recorded in the register
maintained by the Commission as the person responsible
for the affairs of the referendum committee;

"Commission" means the Independent Electoral and
Boundaries Commission established under Article 88 of the
Constitution;

"constituency" means one of the constituencies into
which Kenya is divided under Article 89 of the
Constitution;

"petition" means an application to the election court
under the Constitution or under this Act;

"polling station" has the meaning assigned to it under
the Elections Act;

"register of voters" has the meaning assigned to it
under the Elections Act;

"referendum" means a poll held under this Act;

"referendum committee" means a national or a
parliamentary constituency committee comprising of
persons intending to support or oppose a referendum
question;

"referendum officer" means a person appointed by the
Commission for the purpose of conducting a referendum;

Shofl tirle
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"referendum option" means one of the preferences
upon which voters shall vote in a referendum under this
Act;

"referendum question" means a question upon which
voters shall vote in a referendum under this Act; and

"voter" has the meaning assigned to it under the
Elections Act.

3. This Act shall apply to the conduct of-
(a) a referendum to amend the Constitution under

Articles 255,256 and 257 of the Constitution;

(b) county referenda; and

(c) a referendum on any other issue other than
amendment of the Constitution.

4. (l) For purposes ofconducting a referendum under
this Act, the provisions under the Elections Act relating to

(a) eligibility to vote;

(b) registration of voters;

(c) compilation and maintenance of registers;

(d) inspection of the register;

(e) updating ofthe register;

(f) transfer of registration;

(g) determination of questions as to registration;

(h) making and determining claims to be registered
and objections to registration;

(i) appointment of officers to preside at polling
stations;

O designation of polling statlons;

(k) place and manner in which votes may be cast;

(l) design and handling of ballot papers;

(m)grounds for postponement of elections;

(n) conduct ofcampaigns; and

Application of the
Act.

ApplicatioD of thc
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(o) election offences,

shall apply in the same manner as if a referendum was
a general election.

(2) The procedure for the conduct of an election under
the Elections Act shall apply with necessary modifications
to the conduct of a referendum.

PART II _PRE.REFERENDUM PROCESSES

5. Whenever it is necessary to hold a referendum to
amend the Constitution in relation to a matter specified in
Article 255 (l) of the Constitution, the President shall,
within thirty days of the receipt of the Bill from Parliament,
notify the Commission to conduct a referendum within
ninety days.

6. (l) For the purpose of a referendum to amend the
Constitution by popular initiative pursuant to Article 257 of
the Constitution, the promoters of a popular initiative shall
deliver to the Commission, the draft Bill together with -

(a) information on name and national identification
number of each registered voter supporting the
initiative in the prescribed form; and

(b) signatures of the registered voters appended
against the respective voter's information under
paragraph (a).

(2) The Commission shall, within ninety days of
receipt of the draft Bill and supporting signatures,-

(a) avail the initiative and supporting signatures for
inspection by the public at its offices, or
electronically through its public portal or such
other medium the Commission may approve;

(b) verify that the initiative is supported by at least
one million registered voters;

(c) satisfy itself that the initiative meets the
requirements of Article 257 of the Constitution;
and

(d) publish a report on the verification exercise.

(3) If the Commission finds that the requirements of
Article 25'7 of the Constitution have not been met, it
shall-

Submission of a
Bill ro the
Commission
pursuant to Aniclc
256(5Xa).
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(a) declare that the initiative has failed to meet the
threshold under Article 257:

(b) notify the promoters, in writing and within seven
days of the verification exercise, of its decision
under paragraph (a); and

(c) give such directions as are necessary to ensure
compliance with Article 257.

(4) The promoters of a popular initiative may resubmit
the draft Bill and supporting signatures upon complying
with the Commission's directions as issued in subsection
(3 ).

(5) If the Commission finds that the requirements of
subsection (3) have been met, it shall, pursuant to Article
257(5) of the Constitution, submit the draft Bill to each
county assembly for consideration.

7. (l) Each county assembly shall-
(a) approve the draft Bill and deliver to the Speakers

of both Houses a copy of the draft Bill together
with the certificate prescribed in the First Schedule
I certifying that the county assembly has approved
it; or

(b) reject the draft Bill and deliver, to the Speakers of
both Houses, the certificate prescribed in the
Second Schedule certifying that the county
assembly has rejected the draft Bill,

within three months after the date it was submitted by
the Commission.

(2) If the Speakers of the two Houses do not receive a
response from a county assembly within the three months
stipulated under Article 257 (6), the Bill shall be deemed as
not approved in respect of that county assembly.

8. ( I ) If the draft Bill is approved by a majority of the
county assemblies, it shall be introduced in Parliament
pursuant to Article 257(7) of the Constitution.

(2) Each House shall publicise the Bill and facilitate
public discussion before passage.

(3) If the Bill is supported by a majority of the
members of each House of Parliament, the Speakers of the
two Houses shall jointly submit the Bill to the President.

(:onsideration of
lhe drafl Bill by
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(4) The President shall, if the Bill -
(a) relates to a matter specified under Article 255(l)

of the Constitution, within thirty days, notify the
Commission to conduct, within ninety days, a
national referendum for approval of the Bill,
before assenting to the Bill; or

(b) does not relate to a matter specified under Article
255(l) of the Constitution, assent to the Bill within
seven days.

(5) If one or both Houses of Parliament fail to pass the
Bill, the Speaker ofthe relevant House shall-

(a) notify the Commission its resolution not to pass

the Bill; and

(b) the proposed amendment shatl be submitted to the
people in a referendum.

(6) If a House of Parliament does not pass or reject the
Bill within eighteen months, the Bill shall be deemed as not
passed in respect of that House.

9. (l) A Bill to amend the Constitution through a
parliamentary initiative relating to a matter specified under
Article 255(l) of the Constitution shall be formulated in a
participatory and inclusive manner taking into account all
opinions and recommendations.

(2) All opinions and recommendations that are not in
opposition may be incorporated into a single Bill.

(3) Where, in the case of an amendment to the
Constitution by parliamentary initiative, there is a divergent
draft Bill, Parliament shall consider all the draft Bills and
may-

(a) merge them into one draft Bill;

(b) approve one draft Bill and disapprove the other; or

(c) approve all the draft Bills for submission to the
people in a referendum.

(4) Where more than one draft Bill is to be submitted
to the people in a referendum, each of the draft Bills shall
constitute an option with a separate symbol and answer.

Bill to amend thc
(--onslitulion

rclating to a mattcr
spccified in Aniclc
25-5( l) of the
Constitution.



l6 The Referendum Bill 2026

(5) A voter in a referendum may only vote for one
option.

PART III - CONDUCT OF A REFERENDUM

10. (l) Where the Commission-

(a) receives a notification from the President under
Article 256(5Xa); or

(b) is notified by the Speaker of one or both Houses of
Parliament that the draft Bill considered under
section 8 has not been passed,

the Commission shall, within twenty-one days, frame
the question or option to be determined during the
referendum.

(2) The Commission may consult Parliament or in the
case of a popular initiative, the promoters of the initiative,
when framing the question or option.

(3) The Commission shall-
(a) publish the question or option inthe Gazette, in the

electronic media, and in a newspaper of national
circulation; and

(b) conduct civic education and public sensitisation on
the referendum through various platforms
including local radio and television stations, social
media and public forums.

(4) A referendum question shall-
(a) be written in plain language in both English and

Swahili using short sentences, simple and direct
wording, and familiar terms without jargon or
technical language;

(b) be written in neutral language and shall avoid
words that suggest a judgement or opinion, either
explicitly or implicitly;

(c) contain information that is factual, and shall
describe the issue and the options clearly and
accurately; and

(d) be so worded that each voter may express an
opinion on the question or option by making a

mark after the word "yes" or "no" on the ballot
paper.

Rcfcrcndum
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(5) The Commission may assign such symbol for each
answer to the referendum question or option as it may
consider necessary.

(6) A symbol assigned under subsection (5) shall not
resemble that of a political party or of an independent
candidate used in a preceding election.

11. (l) The Commission shall, within fourteen days
after publication of the question or option referred to in
section 9, publish in the Gazette, in the electronic media
and in a newspaper of national circulation, a notice of the
holding of the referendum specifying the particulars set out
in subsection (2).

(2) The notice shall contain the following
particulars -

(a) the nature of the referendum;

(b) the referendum question and option of the answer
or answers;

(c) the symbols assigned for each answer to the
referendum question or option;

(d) the day on which the referendum is to be held
which shall be at least forty-five days from the
date ofthe publication ofthe notice;

(e) the polling time of the referendum;

(f1 the day by which the referendum committees must
have registered with the Commission; and

(g) the day and time by which campaigns in support of
or in opposition to the referendum question or
option shall start and cease.

12. (l) A Person intending to campaign for or against
a referendum question or option may form a national
referendum committee and a referendum committee in
every constituency.

(2) A referendum committee may, where there is more
than one question or option, indicate the questions or
options it intends to campaign for or against at the time of
its registration.

Noticc of holding
rcfcrcndum

Rcfcrcndum
committccs.



l8 The Referendum Bill 2026

(3) A person intending to register a referendum
committee shall submit to the Commission-

(a) an application for registration in the prescribed
form;

(b) information showing that the applicant adequately
represents persons campaigning for or against the
referendum question or option;

(c) information relating to the members appointed
under section l3( I ); and

(d) such other information as the Commission shall
prescribe.

(4) A national referendum committee shall control and
regulate the conduct and activities of its respective
constituency referendum committees.

13. (l) A person who intends to apply for registration
under section l2 shall, before submitting an application,
appoint a leader, a chief agent and the members of the
committee.

(2) The Commission shall maintain a register of
leaders, chief agents and committee members of registered
referendum committees in which shall be recorded the
name, address and telephone number of the leader, chief
agent and committee members of each such committee.

(3) The chief agent of a referendum committee
appointed under subsection (1) shall be responsible for the
affairs of the registered referendum committee and shall
provide a sample signature to the Commission.

(4) The Commission may prescribe timelines for the
appointment of chief agents and lodging of registration
applications.

14. (l) Each referendum committee shall bear the
costs of its operations during its existence.

(2) The provisions of the Election Campaign
Financing Act relating to formation of expenditure
committees, regulation of expenditure, contributions and
donations, resolution of disputes shall apply to financing of
referendums under this Act.
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15. (l) A question on an issue contemplated under
Articles 255,256 and 257 of the Constitution shall be

approved by a referendum if-
(a) at least twenty percent of the registered voters in

each of at least half of the counties vote in the
referendum; and

(b) the amendment is supported by a simple majority
of the citizens voting in the referendum.

(2) A referendum question on an issue other than that
contemplated in Articles 255, 256 and 257 of the
Constitution shall be decided by a simple majority of the
citizens voting in the referendum.

16. ( I ) Upon conclusion of the referendum, the
Chairperson of the Commission shall within three days of
the referendum-

(a) declare the referendum results though a notice
published in the Gazette; and

(b) certify to the President whether the Bill has been
approved in the referendum.

(2) If the Bill is approved in the referendum, the
President shall assent to the Bill within thirty days of
certification under subsection ( I )(b).

PART III - OTHER REF-ERENDA

17. (l) A referendum may be conducted in a county on
local issues including -

(a) county laws or petitions; or

(b) planning and investment decisions affecting the
county for which a petition has been raised and
duly signed by at least twenty-five percent of the
registered voters where the referendum is to take
place.

(2) A referendum under subsection (l) may be referred
to the Commission by-

(a) the county assembly in respect of issues under
subsection (l)(a); or

(b) the relevant county executive committee member
in respect of issues under subsection ( I )(b).

Voting thrcshold
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(3) Where an issue to be decided in a referendum
under subsection ( I ) has been referred to the Commission
the Commission shall conduct a referendum within ninety
days in accordance with this Act.

18. (l) A referendum may, upon resolution by more
than fifty percent of the members of each House of
Parliament, be conducted on any other matter other than
amendment of the Constitution.

(2) The resolution may be made on the basis of-
(a) a matter referred to Parliament by the Cabinet;

(b) a petition presented in accordance with Article I l9
of the Constitution; or

(c) any other matter within the legislative competence
of Parliament.

(3) The resolution shall specify-
(a) nature and purpose of the referendum;

(b) the referendum question or option;

(c) persons eligible to vote in the referendum;

(d) public education and sensitisation; and

(e) any other matter specific to the referendum.

(4) Where an issue to be decided in a referendum
under subsection ( I ) has been referred to the Commission
the Commission shall conduct a referendum within ninety
days in accordance with this Act.

19. Nothing in this Act precludes the Commission
from taking any administrative measures to ensure the
effective conduct of a referendum.

PART IV _REFERENDUM PETITIONS

20. ( I ) Unless specifically provided for in this Act, the
procedure applicable to an election petition shall apply to a
referendum petition.

(2) A referendum petition may be presented in the
High Court by any person in accordance with Article 22(l)
and (2) of the Constitution.

(3) A petition-
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(a) to question the conduct, result and validity of a

referendum shall be filed within fourteen days
after the date of declaration of the results of the
referendum and served within seven days of
presentation;

(b) to seek a declaration concerning any matter
relating to the referendum shall be presented
within fourteen days after the proclamation of the
referendum or occurrence the event complained
against whichever is later.

(4) A petition challenging the conduct, result or
validity of a referendum shall-

(a) set out the facts relied upon to invalidate the
referendum;

(b) identify the specific matter or matters on which the
petitioner relies as justifying the grant of relief;
and

(c) contain a request for the relief to which the
petitioner claims to be entitled.

(5) A referendum petition shall be heard and
determined within thirty days of lodging the petition.

21.(l). A petitioner who files a referendum petition
shall serve all the respondents to the petition within seven
days of filing the petition.

(2) A petition may be served personally upon the
respondent, electronically, or by advertisement in a

newspaper with national circulation.

(3) A petition that has not been served within the
stipulated timelines shall be struck out.

22. (l) Where, at the hearing of a referendum petition,
a person is alleged to have been guilty of a corrupt practice
in relation to the referendum, or where a copy of a

referendum petition is served on a particular person on the
direction of the High Court, the High Court may, on the
application of that person, add or name that person as a

respondent to the petition.

(2) Where, at the trial of a referendum petition
presented by the Commission, a question of law arises in
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relation to action or omission by a referendum officer, the
High Court may, on the application of the Commission,
name the referendum officer as a respondent to the petition.

23. (l) A referendum petition shall be signed by every
petitioner or by an advocate acting on their behalf, if more
than one.

(2) Whenever a referendum petition is filed under this
section, the Registrar of the High Court shall, in writing,
inform the Commission of the filing.

24. (l) A referendum petition shall be heard and
determined by a bench of three judges appointed by the
Chief Justice.

25. (l) A referendum petition shall act as a stay ofthe
results of a referendum from the time of filing of the
petition, until the petition is heard and determined, and any
period of filing of an appeal has lapsed without an appeal
being filed.

(2) Where a referendum petition is not presented to the
High Court within the time specified under section l9(2),
the declared result of referendum shall-

(a) have effect from the date on which the result is
declared;

(b) be final; and

(c) be conclusive evidence of the voting at the
referendum and of the result of the referendum.

(2) Nothing in this section shall be construed as
preventing or delaying the coming into operation of any
law in respect of which a referendum is held pursuant to the
provisions of the Constitution or any other law if-

(a) it is stated in the declared result of the referendum
that the provisions of the Act are supported by the
votes of a majority of the persons entitled to vote
in the referendum; and

(b) the question raised by any referendum petition or,
if more than one, by all referendum petitions
presented to the High Court in respect of such
referendum would not, if decided in favour of the
petitioner or petitioners, as the case may be , lead
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to a declaration by the Commission that the votes
of a majority of the citizens voting in the
referendum did not support the provisions of the
said referendum.

26. (l) Subject to subsection (2), the Registrar of the
High Court shall make a list of all the referendum petitions
filed under this Part in the order in which they are filed, and
shall keep in the Registrar's office, a copy of the list which
shall be open for inspection by any person who applies to
inspect the list.

(2) Where more than one petition is presented relating
to the same referendum, all such petitions may be dealt
with as one petition as far as the inquiry into the
referendum is concerned.

27.(l) Subject to the provisions of section 43, the
Rules Committee constituted under the Civil Procedure
Act, may make rules generally to regulate the practice and
procedure of the High Court with respect to the filing of
referendum petitions, including rules-

(a) specifying-

(i) the time within which any requirement of the
rules is to be complied with;

(ii) the costs of and incidental to the filing and
the trial of a referendum petition; and

(iii) the fees to be charged in respect of
proceedings of a referendum petition; and

(b) generally, with regard to any other matter relating
to a referendum petition as the Chief Justice may
deem necessary.

(2) The High Court may, make such order as to costs
as it may consider fit and just in respect of any referendum
petition dismissed under this section.

28. ( l) Where there are two or more petitioners and
one or more of the petitioners dies at any time before the
final order of the court hearing the petition, the surviving
petitioner or petitioners shall be entitled to continue with
the petition.
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(2) Upon death of a petitioner under subsection (l),
any qualified person may apply to the court to be

substituted as the petitioner.

29. (l) A referendum petition shall be-
(a) heard in open court; and

(b) heard and determined within thirty days from the
date of presentation of a petition.

(2) The High Court may, in respect of the trial of a
referendum petition, exercise such powers within its civil
jurisdiction as it may deem appropriate.

(3) A referendum petition may be withdrawn by the
petitioner on notice to the other parties and the High Court,
subject to any order of the Court as to costs.

30. (l) An appeal from the High Court in a

referendum petition shalt lie to the Court of Appeal on
matters of law only and shall be -

(a) filed within fourteen days of the decision of the
High Court; and

(b) heard and determined within sixty days of the
filing ofthe appeal.

(2) An appeal under subsection (2) shall act as a stay
of the results of a referendum until the appeal is heard and
determined.

31. (l) A court hearing a referendum petition may, at
the hearing of the petition-

(a) issue summons to any person who appears to the
court to be concerned in or affected by the
referendum petition to attend as a witness at such
hearing; and

(b) examine any witness or person who is present at
the hearing even if the witness or person is not
called as a witness by any party to the proceedings.

(2) A witness or person under subsection ( I ) may,
upon examination, be cross-examined by or on behalf of
the petitioner or the respondent.

(3) Where a person is summoned to attend as a witness
under subsection (l), the Court may direct that a copy of
the referendum petition be served on that person.
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32. A voter who has cast a ballot at a referendum shall
not, in proceedings to question the referendum be required
to state how he or she voted.

33.(l) The High Court on its own motion or on an
application by a petitioner may, during the hearing of a

referendum petition, order for a scrutiny of votes to be
carried out in such manner as the High Court may
determine.

(2) The provisions of section 82 of the Elections Act
shall apply with respect to scrutiny of votes under this
section.

(3) The Commission shall be responsible for the
custody of all the ballot boxes.

34. (l) At the conclusion of the hearing of a

referendum petition challenging the conduct or result of the
referendum, the High Court may-

(a) dismiss the petition;

(b) declare the published result to be incorrect and
direct the publication of the correct results;

(c) uphold the result of the referendum; or

(d) declare the referendum to be void.

(2) Without limiting the generality of this section, the
High Court may exercise its powers to declare a

referendum void on the ground that this Act or the
regulations made under this Act were contravened during
the referendum, and such contravention has seriously
affected the result of the referendum.

(3) The Registrar of the High Court shall, within seven
days of conclusion of the proceedings in respect of a

referendum petition, submit to the Commission-

(a) a certificate under the Registrar's hand, stating that
the hearing of the referendum petition has been
concluded; and

(b) a certified copy of any decision made by the High
Court under subsection ( I ).

(4) The Commission shall, where the Court has

declared the published result to be incorrect, declare and

Sccrccy of thc
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publish the result of the referendum in accordance with the
findings of the High Court.

(5) Where the High Court declares a referendum void,
the Commission shall conduct a fresh referendum within
sixty days.

35. The costs of a referendum petition shall be borne
in such manner and in such proportions as the High Court
may order.

PART IV _ MISCELLANEOUS PROVISIONS

36. (l) All documents relating to the referendum shall
be forwarded to and retained in safe custody by the
Commission for a period of six months after the results of
the referendum have been declared and shall, subject to the
provisions of the Public Archives and Documentation
Service Act, and unless the Commission or the High Court
otherwise directs, be destroyed.

(2) Documents retained under this section, other than
ballot papers and their counterfoils, shall be made available
for inspection by any member of the public, upon request,
at such time and subject to such conditions as may be
prescribed by the Commission.

(3) For the purpose of an inspection under subsection
(2), the referendum officer shall unseal the documents
concerned in the presence of a witness, who shall not be the
person making the inspection and the referendum officer
and the witness shall keep the documents under their
scrutiny until they are resealed by the referendum officer in
the presence of the witness after the inspection is
completed.

(4) The provisions of this section shall not apply to
documents that concern a pending referendum petition
unless there is a court order granting such authority.

37. The provisions of Election Offences Act relating
to election offences, shall apply with necessary
modifications to a referendum under this Act.

38. (l) It shall be the duty of every public officer and
public or private entity to co-operate with the Commission
in its activities during a referendum and not to hinder the
Commission in carrying out its functions.
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(2) It shall be the duty of police officers in their
respective areas of operation, to take all necessary
measures for the maintenance of law and order and stability
necessary for the conduct of a referendum and to protect
and uphold the rights of all persons under any written law
relating to the referendum.

(3) Notwithstanding the provisions of the law relating
to the National Police Service or any other written law, a

police officer assigned duties during the conduct of a

referendum shall be deemed to be a referendum officer for
purposes of this Act and subject to direction and instruction
of the Commission.

(4) It shall be the duty of-
(a) all officers of the county administration, in their

respecti ve administrative units;

(b) all persons in charge of county government
facilities;

(c) persons in charge public of facilities;

(d) all referendum committees and members of the
public;

(e) all persons in charge of public utilities including
teachers in charge of public schools used as
polling centres;

(f) the Registrar of Persons; and

(g) the Registrar of Political Parties,

to give the Comrnission and its officers the support
and collaboration necessary for the Commission to execute
the activities relating to the conduct of a referendum.

39. A person who contravenes a provision in this Act
for which a penalty has not been provided for, commits an
offence and is liable, on conviction, to a fine not exceeding
one million shillings or to imprisonment for a term not
exceeding three years or to both.

40. (l) The Electoral Code of Conduct prescribed
under Second Schedule to the Elections Act shall apply to a
referendum under this Act.

(2) Every referendum commiftee and every person
who participates in a referendum under the Constitution
and this Act shall subscribe to and observe the Electoral

Ccneral pcnalty

Rcferendum Codc
of Conduct.

Cap.7
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Code of Conduct set out in the Second Schedule to the
Elections Act.

(3) Any person who contravenes the Electoral Code of
Conduct commits an offence.

(4) The trial of an offence under this section shall be
without prejudice to any proceedings in or consequent upon
a petition.

41. ( l) The Commission may make regulations
generally for the befter carrying out of the purposes and
provisions of this Act.

(2) The regulations under subsection ( I ) may
prescribe -

(a) the forms required under this Act;
(b) guidelines for formulation of a draft Bill for

amendment of the Constitution through a popular
initiative;

(c) forms and procedures for collection and
submission of supporting signatures to the
Commission;

(d) guidelines for verification that a popular initiative
meets the threshold under Article 257 of the
Constitution;

(e) registration and conduct of referendum
committees;

(f; the conduct ofa referendum generally; and

(g) any other matter required to be prescribed under
this Act.

(3) The power to make regulations shall be exercised
only after a draft of the proposed regulations has been
approved by both Houses of Parliament.

42. ( I ) The Elections Act is amended -
(a) in section 2 by-

(i) deleting paragraph (b) of the definition of
the term "agent";

(ii) deleting the words "or in a referendum"
appearing in the definition of the word
"ballot box";
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(iii) deleting the words "or a referendum"
appearing in the definition of the term
"obseryer";

(iv) deleting the definition of the word
"referendum";

(v) deleting the definition of the word
"referendum committees";

(vi) deleting the definition of the word
"referendum officer";

(vii) deleting the definition of the word
"referendum question";

(viii) deleting the words "or a referendum"
appearing in the definition of the word
"returning officer";

(b) in section 4l by deleting the words "and
referendum" appearing in subsection (4);

(c) by repealing sections 49 to 55;

(d) by repealing sections 88 to 104;

(e) in section 105 by deleting the words "or
referendum" appearing in subsection (3); and

(f) in section 109 by deleting the term "referendum"
appearing in subsections (l) (dd) and (l) (ee).

(2) The County Governments Act is amended by
repealing section 90.

FIRST SCHEDULE

(Section 7(a))

Certificate of Approval by the County Assembly

To: The Hon. Speaker of the National Assembly,

Parliament of Kenya,

Parliament Buildings,

NAIROBI.

Cap.265
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To: The Hon. Speaker ofthe Senate,

Parliament of Kenya,

Parliament Buildings,

NAIROBI.

I, ............. Speaker of the
County Assembly of ............. ...., hereby
certify that the County Assembly of

having received
a draft Bill for the amendment of the Constitution by
popular initiative pursuant to Article 257(5) on

..., 20.....considered and approved
the............. a draft Bill
pursuant to Article 257(6) on
20.....

Name:.........

Speaker of the County Assembly of ,

Signature:....

Date:...........

SECOND SCHEDULE

(Section 7(b))

Certificate of Rejection by the County Assembly

To: The Hon. Speaker of the National Assembly,

Parliament of Kenya,

Parliament Buildings,

NAIROBI.

To: The Hon. Speaker of the Senate,

Parliament of Kenya,

Parliament Buildings,

NAIROBI.
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I, ............. Speaker of the
County Assembly of ............ ....., hereby
certify that the County Assembly of

; ffi; ;iii' i;,h;';;ffi;;;';i';ii; BJi:f;-ffi:"ff

:T:: ::*: :::::S :""""$f*: "i:'gl*,:tthe a draft Bill
pursuant to Articlc 257(6) on ......
20.....

Nanu:....,....

Spealwr of tlu County Assembly of.........

Signature:,



32 The Referendun Bill 202 6

MEMORANDUM OF OB.IECTS AND REASONS

Statement of objccts and reasons

The principal object of this Bill is to consolidate the law relating to
conduct of a referendum, to provide for a transparent and fair process in
order to obtain a clear expression of the will of people, by establishing the
procedures for the conduct of a referendum. The structure of the Bill is as

follow s:

Clauses I to 4 provide for preliminary matters including the short
title, interpretation and the application of the Elections Act to referenda.

Clause 5 provide for the notification of the Commission by the
President of a referendum to amend the Constitution in relation to matters
specified in Articles 255 (l) and 257 (10) of the Constitution. Upon the
notification, the Independent Electoral and Boundaries Commission shall
conduct a referendum in 90 days.

Clause 7 and 8 provide for the consideration of the draft Bill, in
respect of an amendment to the Constitution through a popular initiative,
by both county assemblies and Parliament.

Clausc l0 provides the procedure and timelines for framing the
referendum question or option and assigning symbols for each answer.

Clause 11 of the Bill provides for notice of holding a referendum and
requires the Commission to publish the notice in the Gazette as well as in
electronic and print media. The notice shall contain specific particulars
relating to the referendum.

Clause 12, 13 and 14 provides for formation and registration of
referendum committees, appointment of the chief agent for every
referendum committee, costs of referendum committees and invokes the
relevant sections of the Election Campaign Financing Act, 2013.

Clause 15 provides for the approval threshold in a referendum which
is at least twenty percent of the registered voters in each of at least half of
the counties vote in the referendum and the majority of the citizens voting
in the referendum.

Clause 16 provides for declaration of results and certification of the
results of the referendum. This is to be done within three days of polls.

Clause 17 and 18 provide for the conduct of other forms of
referendum, including county referenda and refenda conducted pursuant to
a specific resolution of Parliament. This clause contemplates that the
resolution of Parliament shall specify the wording of the referendum
question or option. The notice shall contain key particulars including the
nature and purpose of the referendum, the referendum question(s), the
symbols assigned for each answer, the date of the referendum, polling
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time, date of registration of referendum committees and the campaign
period for the referendum.

Clause 19 provides for a general power of the Commission to take
administrative measures to ensure successful conduct of a referendum.

Clauses 20 provides for filing of referendum petitions within
fourteen days, and for the petitions to be heard within thirty days from the
date of filing.

Clause 21 to 35 also provide for referendum petitions including
persons who may present petitions, respondents, composition of the Court,
appeals to the Court of Appeal, hearing of petitions, examination of votes
and petition expenses. Clause 30 provides for appeals to the Court of
Appeal to be filed within thirty days of the decision of the High Court.

Clauses 36 to 42 contain general provisions dealing with the
documents, offences and general penalty, application of the Election
Offences Act,20l6, duty to cooperate, prosecutions and arrests, power to
make regulations and consequential amendments.

Statement on the limitation of fundamental rights and freedoms

The Bill does not limit fundamenul rights and freedoms.

Statement on how the bill concerns county governments

This Bill concerns county governments in terms of Article I l0(l) (a)
of the Constitution.

Statement that the Bill is not a money Bill, within the meaning of
Arlicle 114 of the Constitution

The Bill is not a money Bill within the meaning of Article I 14 of the
Constitution.

Dated the 28th January,2O26.

WAKILI HILLARY SIGEI,
Chairperson,

Standing Committee on Justice,
Legal Atfairs and Human Rights.
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Section 2 of Cap 7 of which it is proposed to amend-

2. Interpretation.

In this Act, unless the context otherwise requires-

"adult" has the meaning assigned to it in Article 260 of the Constitution;

"agent" means a person duly appointed by-
(a) a political party or an independent candidate for the purposes of

an election under this Act; or

(b) a referendum committee for the purposes of a referendum under
this Act, and includes a counting agent and a tallying agent;

"ballot box" means a transparent container with a slot on the top sufficient
to accept a ballot paper in an election or in a referendum but which
prevents access to the votes cast until the closing of the voting period;

"ballot paper" means a paper used to record the choice made by a voter
and shall include an electronic version of a ballot paper or its equivalent
for purposes of electronic voting;

"biometric" means unique identifiers or attributes including fingerprints,
hand geometry, earlobe geometry, retina and iris patterns, voice waves,
DNA, and signatures;

"campaign period" means the period specified as such in the notice issued
by the Commission in relation to an election;

"candidate" means a person contesting for an elective post:

"Commission" means the Independent Electoral and Boundaries
Commission established by Article 88 of the Constitution;

"constituency" means one of the constituencies into which Kenya is
divided under Article 89 of the Constitution;

"constituency register" means the register of voters compiled in respect of
each constituency by the Commission;

"county" means one of the counties into which Kenya is divided under
Article 6(l) of the Constitution and specified in the First Schedule of the
Constitution;

"county assembly" means a county assembly constituted in accordance
with Article 177 of the Constitution;

"county election" means the election of a county governor or a member of
a county assembly;
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"disability" has the meaning assigned to it in Article 260 of the
Constitution;

"election" means a presidential, parliamentary or county election and
includes a by-election;

"electoral area" means a constituency, a county or a ward;

"election court" means the Supreme Court in exercise of the jurisdiction
conferred upon it by Article 163(3)(a) or the High Court in the exercise of
the jurisdiction conferred upon it by Article 165(3)(a) of the Constitution
or the Resident Magistrate's Court designated by the Chief Justice in
accordance with section 75 of this Act;

"election material" means ballot boxes, ballot papers, counterfoils,
envelopes, packets statements and other documents used in connection
with voting in an election and includes information technology equipment
for voting, the voting compartments, instruments, seals and other materials
and things required for the purpose of conducting an election;

"election offence" means an offence under this Act;

"elections officer" means a person appointed by the Commission for the
purposes of conducting an election under this Act;

"election period" means the period between the publication of a notice by
the Commission for a presidential, parliamentary or county election under
sections 14, 16,17 and l9 and the gazettement of the election results;

"election results" means the declared outcome of the casting of votes by
voters at an election;

"harambee" means the public collection of monies or other property in aid
or support of a cause or a project;

"identification document" means a Kenyan national identification card or a
Kenyan passport;

"illegal practice" means an offence specified in Part VI;

"independent candidate" means a candidate for presidential, parliamentary
or county elections who is not a member of a political party;

"integrated electronic electoral system" refers to a system that includes
biometric voter registration, biometric voter identification and electronic
result transmission system;

"nomination" means the submission to the Commission of the name of a

candidate in accordance with the Constitution and this Act;
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"nomination day" in respect of an election, means the day g zetted at least
sixty days before an election by the Commission as the day for the
nomination of candidates for that election;

"observer" means a person or an organisation accredited by the
Commission to observe an election or a referendum;

"party list" means a party list prepared by a political party and submitted
to the Commission pursuant to and in accordance with Article 90 of the
Constitution and sections 28,34,35, 36 and 37;

"parliamentary election" means the election of one or more members of
Parliament;

"petition" means an application to the election court under the Constitution
or under this Act;

"political party" has the meaning assigned to it in Article 260 of the
Constitution;

"polling station" means any room, place, vehicle or vessel set apart and
equipped for the casting of votes by voters at an election;

"presidential election" means an election of a President in accordance with
Articles 136, 139(lXb) and la6(2)(b) of the Constitution;

"public officer" has the meaning assigned to it in Article 260 of the
Constitution;

"public resources" include-
(a) any vehicle, or equipment owned by or in the possession; or

(b) premises owned or occupied by, any government, state organ,
statutory corporation or a company in which the Government
owns a controlling interest;

"referendum" means a poll held under Part V;

"referendum committee" means a national or a parliamentary constituency
committee comprising of persons intending to support or oppose a

referendum question;

"referendum officer" means a person appointed by the Commission for the
purpose of conducting a referendum;

"referendum question" means a question upon which voters shall vote in a
referendum as specified in section 49;

"Register of Voters" means a current register of persons entitled to vote at
an election prepared in accordance with section 3 and includes a register
that is compiled electronically;
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"registration officer" means a person appointed by the Commission for the
purpose of preparing a register of voters;

"returning officer" means a person appointed by the Commission for the
purpose of conducting an election under this Act;

"supporter" means a voter who supports the nomination of a candidate;

"vessel" includes any ship, boat or any other description of vessel used in
navigation;

"voter" means a person whose name is included in a current register of
voters;

"voter's card" deleted by Act No. l2 of 2012, Sch.;

"voting period" means the period specified as such in the notice issued by
the Commission in relation to an election;

"ward" means an electoral area within a county delimited in accordance
with Article 89 of the Constitution.

Section 4l of Cap 7 of which it is proposed to amend-

41. Access to and obligation of media

(l) Subject to subsection (2), a political party participating in an
election shall have access to the state owned media services during the
campaign period.

(2) The Commission shall, after consultations with the independent
candidates, the political parties concerned and the officers responsible for
the state owned media services, monitor the equitable allocation of air-
time during the campaign period.

(3) Every state owned print or electronic media which publishes any
information relating to the electoral process shall be guided by the
principle of total impartiality and shall refrain from any discrimination in
relation to any candidate.

(4) The Code of Conduct for the practice of journalism prescribed
under the Media Council Act (Cap.4llB) shall be subscribed to and
observed by every media house and every person who reports on any
election and referendum under the Constitution and this Act.

(5) For the purpose of giving effect to this section, the Commission
may, in writing, issue directives to the media.

(6) The Commission may prohibit a media house that contravenes the
Code of Conduct prescribed under the Media Council Act (Cap.4llB)
from transmifting information related to an election under this Act.
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Section 49 of Cap 7 of which it is proposed to amend-

49. Initiation of a referendum.

( I ) Whenever it is necessary to hold a referendum on any issue, the
President shall by notice refer the issue to the Commission for the
purposes of conducting a referendum.

(2) Where an issue to be decided in a referendum has been referred to
the Commission under subsection (l), the Commission shall frame the
question or questions to be determined during the referendum.

(3) The Commission shall, in consultation with the Speaker of the
relevant House, lay the question referred to in subsection (2) before the
House for approval by resolution.

(4) The National Assembly may approve one or more questions for a

referendum.

(5) The Commission shall publish the question approved under
subsection (4) in the Gazette and in the electronic and print media of
national circulation.

(6) The Commission shall conduct the referendum within ninety days
of publication of the question.

(7) The Commission may assign such symbol for each answer to the
referendum question or questions as it may consider necessary.

(8) A symbol assigned under subsection (7) shall not resemble that of
a political party or of an independent candidate.

Section 50 of Cap 7 of which it is proposed to amend-

50. Notice of holding referendum.

(l) The Commission shall, within fourteen days after publication of
the question referred to in section 49 publish a notice of the holding of the
referendum and the details thereof in the Gazette, in the electronic and
print media of national circulation.

(2) The notice shall specify-
(a) the referendum question or questions and the option of the answer

or answers;

(b) the symbols assigned for the answer or answers to the referendum
question or questions;

(c) the day on which the referendum is to be held which shall not be
less than twenty one days after the date of the publication of the
notice;
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(d) the polling time of the referendum;

(e) the day by which the referendum committees shall have
registered with the Commission; and

(0 the day and time by which campaign in support of or in
opposition to the referendum question shall start and cease.

Section 5l of Cap 7 of which it is proposed to amend-

51. Referendum Committees.

( I ) Where a referendum question requires a "yes" or "no" answer,
persons intending to campaign for or against the referendum question shall
form such national referendum committees and constituency referendum
committees as are necessary.

(2) Where there is more than one referendum question, persons
intending to campaign for or against each referendum question shall, on
application to the Commission, form one national referendum committee
each and one committee each in every constituency for each referendum
question.

(3) A referendum committee shall apply to the Commission for
registration in the prescribed form.

(4) An application under subsection (3) shall be accompanied by
information showing that the applicant adequately represents persons
campaigning for or against the referendum question.

(5) The national referendum committees shall control and regulate
the constituency referendum committees.

(6) A member of a referendum committee shall subscribe to and
abide by the Electoral Code of Conduct set out in the Second Schedule.

Section 52 of Cap 7 of which it is proposed to amend-

52. Costs of referendum committee.

(l) Each referendum committee shall bear its own costs during the
campaign period of the referendum.

(2) The costs referred to in subsection (l) include payment of the
agents of the respective referendum committees.

Section 53 of Cap 7 of which it is proposed to amend-

53. Procedure for conduct of referendum.

The procedure for the conduct of an election shall apply with
necessary modifications to the conduct of referendum.
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Section 54 of Cap 7 of which it is proposed to amend-

54. Voting threshold.

A referendum question on an issue other than that contemplated in
Articles 255,256 and 257 of the Constitution shall be decided by a simple
majority of the citizens voting in the referendum.

Section 55 of Cap 7 of which it is proposed to amend-

55. General power of the Commission.

Nothing in this Act shall preclude the Commission from taking any
administrative measures to ensure effective conduct of the referendum.

Section 88 of Cap 7 of which it is proposed to amend-

88. Election pctition procedures to apply to rcferendum petition.

Unless specificatly provided for in this Act, the procedure applicable
to an election petition shall apply to a referendum petition.

Section 89 of Cap 7 of which it is proposed to amend-

89. Referendum petition.

(l) The conduct, result and validity of a referendum may be
challenged by petition to the High Court.

(2) A petition challenging the conduct, result or validity of a

referendum shall-
(a) set out the facts relied on to invalidate the referendum;

(b) identify the specific matter or matters on which the petitioner
relies as justifying the grant of relief;

(c) contain a request for the relief to which the petitioner claims to
be entitled; and

(d) be filed in the High Court within twenty-one days of the
publication of the notice of the results of the referendum in the
Gazette .

(3) A referendum petition may be presented on any of the following
grounds -

(a) in respect of the result of the voting in all the constituencies or in
any one constituency, that corrupt practices prevailed at or in
relation to the voting at the referendum in that constituency, or
that there was an error or misconduct, whether by act or omission,
on the part of a referendum officer; or
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(b) in respect of the declared result of the referendum, that there was
an error in the counting or tallying of the votes cast in the
referendu m.

Section 90 of Cap 7 of which it is proposed to antend-

90. Composition of Court.

A referendum petition shall be heard and determined by a bench of
three judges appointed by the ChiefJustice.

Section 9l of Cap 7 of which it is proposed to amend-

91. Operation of declared result of issue submitted to referendum.

(l) Where a referendum petition is not presented to the High Court
within the time specified in section 89 (2) (d), the declared result of
referendum shall-

(a) have effect from the date on which the result is declared;

(b) be final and not be challenged in any court of law; and

(c) be conclusive evidence of the voting at the referendum and of the
result of the referendum.

(2) Nothing in this section shall be construed as preventing or
delaying the coming into operation of any law in respect of which a

referendum is held pursuant to the provisions of the Constitution or any
other written law if-

(a) it is stated in the declared result of the referendum that the
provisions of the Act are supported by a simple majority of the
citizens voting in the referendumt and

(b) the question raised by any referendum petition or, if more than
one, by all referendum petitions presented to the High Court in
respect of such referendum would not, if decided in favour of the
petitioner or petitioners, as the case may be, lead to a declaration
by the Commission that a simple rnajority of the citizens voting in
such referendum did not support the provisions of the said law.

Section 92 of Cap 7 of which it is proposed to amend-

92. Persons who may present rcferendum petition.

(l) A referendum petition may be presented in the High Court, by-
(a) in the case of a petition in respect of the result of the voting in a

constituency, a person who voted lawfully or had a right to vote
in that constituency at the referendum;
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(b) in the case of a petition in respect of the declared result of the
referendum, a person who voted at the referendum or had a right
to vote at the referendum; or(c)in any other case, the
Commission.

(2) A petitioner who presents a referendum petition shall serve all the
respondents to the petition within seven days offiling the petition.

(3) A petitioner shall publish a notice of the petition in the Gazette
and in at least one newspaper of national circulation, within fourteen days
after the petition is filed.

(4) A petition may be served personally upon the respondent or by
advertisement in a newspaper with national circulation.

Section 93 of Cap 7 of which it is proposed to amend-

93. Respondents to referendum petition.

( I ) Where, at the hearing of a referendum petition, a person is alleged
to have been guilty of a corrupt practice in relation to the referendum, or
where a copy of a referendum petition is served on a particular person on
the direction of the High Court, the tligh Court may, on the application of
that person, add or name that person as a respondent to the petition.

(2) Where, at the trial of a referendum petition presented by the
Commission, a question of law arises in relation to action or omission by a
referendum officer, the High Court may, on the application of the
Attorney-General, name the referendum officer as a respondent to the
petition.

Sectk;n 94 of Cap 7 of which it is proposed to amend-

94. t-iling of referendum petition.

(l) A referendum petition shall be signed by the petitioner or by all
the petitioners, if more than one.

(2) Whenever a referendum petition is presented under this section,
the Registrar of the High Court shall, in writing, inform the Commission
of the filing.

Section 95 of Cap 7 of which it is proposed to amend-

95. Duty of Registrar to make list of referendum petitions.

(l) Subject to the provisions of subsection (2), the Registrar of the
High Court shall make a list of all the referendum petitions filed under this
Part in the order in which they are filed, and shall keep in the Registrar's
office, a copy of the list which shall be open for inspection by any person
who applies to inspect the list.
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(2) A referendum petition shall, unless the High Court orders
otherwise, be tried in the order in which it appears on the list made by the
Registrar under subsection (l).

(3) Where more than one petition is presented relating to the same
referendum, all such petitions shall be dealt with as one petition as far as

the inquiry into the referendum is concerned.

Section 96 of Cap 7 of which it is proposed to amend-

96. Practice procedure and security for costs.

(l) Subject to the provisions of section 98, the Rules Committee as
constituted under the Civil Procedure Act (Cap.2l), may make rules
generally to regulate the practice and procedure of the High Court with
respect to the filing and trial of election and referendum petitions,
including rules -

(a) specifying-

(i) the time within which any requirement of the rules is to be
complied with;

(ii) the costs of and incidental to the filing and the trial of an
election and referendum petition; and

(iii) the fees to be charged in respect of proceedings of an election
and referendum petition; and

(b) generally with regard to any other matter relating to an election
and referendum petition as the Chief Justice may deem necessary.

(2) A petitioner shall deposit one million shillings as security for
costs of a petition presented under this Act, within ten days of presenting
the petition.

(3) Where a petitioner does not deposit security for costs as required
under this section after presenting of a referendum petition the referendum
petition shall be struck out.

(4) The High Court may make such order as to costs as it may deem
fit and just in respect of any referendum petition dismissed under this
section.

Section 97 of Cap 7 of which it is proposed to amend-

97. Death of or delay by petitioner.

Where there are two or more petitioners and any of the petitioners
dies at any time before the final order of the court hearing the petition, the
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surviving petitioner or petitioners shall be entitled to continue with the
petition.

Section 98 of Cap 7 of which it is proposed to amend-

98. Hearing of referendum petition.

(l) A referendum petition shall be-(a)heard and determined within
six months from the date of presentation of a petition; and(b)heard in open
court.(2)The High Court may, in respect of the trial of a referendum
petition, exercise such powers within its civil jurisdiction as it may deem
appropriate.(3)A referendum petition may be withdrawn by the petitioner
on notice to the other parties and the High Court, subject to any order of
the Court as to costs.

Section 99 of Cap 7 of which it is proposed to amend-

99. Powers of a court to summon witncsses in a referendum petition.

(l) A Court hearing a referendum petition may, at the hearing of the
petition - (a)order any person who appears to the court to be concerned in
or affected by the referendum petition to attend as a witness at such
hearing; and(b)examine any witness or any person who is present at the
hearing even if the witness or person is not called as a witness by any
party to the proceedings:Provided that after examination by the court, the
witness or person may be cross-examined by or on behalf of the petitioner
or the respondent.

(2) Where a person is ordered to attend as a witness under subsection
(l), the Court may direct that a copy ofthe referendum petition be served
on that person.

(3)A person who is called as a witness at the trial of a referendum
petition shall not be excused from answering any question relating to any
offence connected with the referendum on the ground that the answer
thereto may incriminate them or on the ground of privilege.

(4) Notwithstanding subsection (3)-(a)a witness who answers every
question which they are required to answer under this section to the
satisfaction of the court, and the answers to which may tend to incriminate
them, shall not be liable to prosecution for any offence committed by them
in connection with the referendum and in respect of which they are so

examined, and shall be entitled to receive a certificate of indemnity issued
by the Registrar stating that the person is discharged from liability and
shall not be prosecuted for that offence; and(b)an answer by a witness to a

question before the Court under this section shall not, except in the case of
any criminal proceedings for giving false evidence in respect of such
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evidence, be admissible as evidence in any civil or criminal proceedings
against them.

(5) Where a person has received a certificate of indemnity under
subsection (3), and legal proceedings are, at any time, brought against that
person for an offence to which the certificate relates, the court having
cognizance of the case shall, on proof of the certificate of indemnity, stay
such proceedings.

(6) All reasonable expenses incurred by any person in attending at or
appearing before the High Court to give evidence as a witness at the trial
ofa referendum petition shall be paid to such person according to the scale
of allowances and expenses appropriate in civil proceedings before the
High Court.

Section 100 dCap 7 of which it is proposed to amend-

100. Prohibition of disclosurc of votc.

A voter who has voted at a referendum shall not, in proceedings to
question the referendum be required to state how he voted.

Section l0l of Cap 7 of which it is proposed to amend-

101. Examination of votes.

(l) The High Court on its own motion or on an application by a

petitioner may, during the hearing of a referendum petition, order for a

scrutiny of votes to be carried out in such manner as the High Court may
dete rmine.

(2) The provisions of section 82 shall apply with respect to scrutiny
of votes under this section.

Section 102 of Cap 7 of which it is proposed to amend-

102. Powers of Court.

(l) At the conclusion of the hearing of a referendum petition
challenging the conduct or result of the referendum, the High Court may-

(a) dismiss the petition;

(b) declare the published result to be incorrect;

(c) declare the referendum to be void; or(d)uphold the petition in
whole or in part.

(2) Without limiting the generality of this section, the High Court
may exercise its powers to declare a referendum void on the ground that
this Act or the regulations made under this Act were contravened during
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the referendum, and such contravention has seriously affected the result ot
the referendum.

(3) The Registrar of the High Court shall deliver to the Commission a
certified copy of any decision made by the High Court under subsection
( I ).

(4) The Registrar of the High Court shall, at the conclusion of the
proceedings in respect of a referendum petition, submit to the Commission
a certificate under the Registrar's hand, stating that the hearing of the
referendum petition has been concluded, and the Commission shall, upon
receipt of such certificate, declare and publish the result of the referendum
in accordance with the findings of the High Court.

(5) A declaration made by the Commission under subsection (4) shall
be final, shall not be challenged in any court, and shall be conclusive
evidence of the voting at the referendum to which it relates and of the
result of such referendum.

(6) Where the High Court declares a referendum void, the
Commission shall conduct a fresh referendum.

Section 103 of Cap 7 of which it is proposed to amend'

103. Petition cxpenses.

(l) Subject to the provisions of this section, all costs, charges and

expenses of and incidental to the presentation and hearing of a referendum
petition shall be borne in such manner and in such proportions as the High
Court may order, and in particular, any costs which, in the opinion of the
High Court, have been caused by any vexatious conduct or by any
frivolous or vexatious allegations or objections on the part of the petitioner
or of the respondent, may be ordered to be paid by the party by whom
such costs have been caused.

(2) Where in the hearing of a referendum petition a person appears to
the High Court to have been guilty of any corrupt practice relating to the
referendum, the High Court may, after giving that person an opportunity
to make a statement to show why the order should not be made, order the
whole or a portion of the costs of or incidental to the trial of the
referendum petition to be paid by that person to such person or persons as

the High Court may determine.

(3) Money deposited as security shall, when no longer needed as

security for costs, be returned to the person in whose name it is deposited
or to any person entitled to receive the money by order of the High Court,
which may be made upon motion after notice and proof that all just claims
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have been satisfied or otherwise sufficiently provided for as the High
Court may require.

Section 105 of Cap 7 of which it is proposed to amend-

105. Duty to co-operate.

(l) It shall be the duty of every public officer and public or private
entity to co-operate with the Commission in its activities during an
election and not to hinder the Commission in carrying out its functions.

(2) It shall be the duty of police officers in their respective areas of
operation, to take all necessary measures for the maintenance of law and
order and stability necessary for the conduct of an election and to protect
and uphold the rights of all persons under any written law relating to
elections.

(3) Notwithstanding the provisions of the law relating to the National
Police Service or any other written law, a police officer assigned duties
during the conduct of an election or referendum shall be deemed to be an
elections officer for purposes of this Act and subject to direction and
instruction of the Commission.

(4) It shall be the duty of-
(a) all officers of the county administration, in their respective

administrative units;

(b) all persons in charge of local authority facilities;

(c) persons in charge of facilities;

(d) all political parties and members of the public;

(e) all persons in charge of public utilities including teachers in
charge of public schools;

(0 the Registrar of Persons; and

(g) the Registrar of Political Parties,

to give the Commission and its officers the support and
collaboration necessary for the Commission to execute the
activities relating to the conduct of an election.

Section 109 of Cap 7 of which it is proposed to amend-

109. Regulations.

(l) The Commission may make regulations generally for the better
carrying out of the purposes and provisions of this Act, and in particular,
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but without prejudice to the generality of the foregoing, may make
regulations to -

(a) prescribe the manner in which registers of voters shall be

compiled and the manner in which they shall be revised;

(b) prescribe the procedure for registration and issuance of voters
cards and provide for the progressive registration of Kenyan
citizens living abroad and prisoners;

(c) to provide for the regulation of the process by which parties
nominate candidates for elections;

(d) to provide for the manner of nomination, allocation and re-
allocation of special seats and mechanisms for resolving disputes
arising out of such nomination, allocation and re-allocation;

(e) prescribe the procedure for making and determining claims to be

registered and objections to registration;

(f) authorise any registration officer to consider or determine any
application, claim, objection or appeal, to summon any person to
appear before them and give evidence on oath, and to administer
an oath for that purpose and to order the production of any
document relevant to any issue which the officer is required to
consider and determine;

(g) provide for the division of constituencies into units for the
purpose of the registration of voters;

(h) prescribe the conditions under which elections may be held in
accordance with the provisions of the Constitution, this Act or
any other written law relating to elections;

(i) prescribe the amount of the deposit to be paid by or on behalf of
candidates at all elections and the circumstances in which the
deposit may be forfeited;

() provide for the appointment of officers to preside at polling
stations;

(k) prescribe the facilities to be provided at polling stations and the
persons who may be admitted to polling stations;

(l) prescribe the place and manner in which votes may be cast and
the construction and scaling of ballot boxes and provide for the
issue a ballot papers to voters;
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(m) provide for the manner in which, and the person by whom any
question as to the identity of any person claiming the right to vote
shall be determined;

(n) provide for the manner in which a voter who is not able to read or
write may vote or be assisted in voting;

(o) provide for the manner in which a voter with special needs
including a person with a disability may vote or be assisted in
voting;

(p) prescribe the procedure to be followed in the counting of votes
and the circumstances in which votes may be rejected by a

returning officers as being invalid;

(q) prescribe conditions for the use of private motor vehicles, vessels
or buildings at elections;

(r) prescribe the facilities to be provided during the electoral process
and in particular, for voting by electronic machines and the
persons entitled so to vote and the circumstances in which
persons may so vote;

(s) provide for the allocation by the Commission, in a just and
equitable manner of the use of state-owned radio and television
broadcasting services during any election period;

(t) prescribe the procedure to be adopted by the public in making
representations for the alteration of electoral area boundaries;

(u) prescribe the forms which may be used under this Act and the
fees in respect of anything to be done under this Act;

(v) prescribe the procedure for advance voting for special categories
including patients admitted in hospital, pastoralists, armed forces,
elections officers and other citizens of Kenya providing essential
services;

(w) prescribe the procedure for voting for citizens residing outside
Kenya;

(x) provide for complaints resolution mechanisms and for the manner
of settlement of electoral disputes;

(y) provide for the conduct of election observers, the media, monitors
and evaluators and organisations carrying out civic and voter
education;

(z) provide with reasonable grounds for the postponement of
elections;
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(aa) provide for mechanisms for carrying out effective voter
education;

(bb) provide for the mode of declaration of the result of an
election;

(cc) prescribe the manner of enforcing the Electoral Code of
Conduct; or

(dd) provide for the conduct of campaigns during a referendum
or an election;

(ee) Provide for the financing of campaigns during a referendum
or an election;

(ff) prescribe anything which is required to be prescribed or is
necessary or desirable for the better giving effect to this
Act.

(2) The power to make regulations conferred on the Commission
under this Act shall be-

(a) for the purpose and objective of giving effect to the Constitution
and this Act;

(b) limited to the nature and scope specifically stipulated in the
Constitution and this Act; and

(c) based on the general principles and standards contained in the
Constitution and this Act.

(3) The power to make regulations shall be exercised only after a

draft of the proposed regulations has been approved by the National
Assembly, at least four months preceding a general election. Provided that
this applies to the first general election under this Act.

(4) The Commission shall publish in the Gazette, not later than sixty
days prior to the date of a general election, the regulations approved by the
National Assembly under subsection (3).
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MEMORANDUM ON THE REFERENDUM BILL,2026

RE: CONCERNS ON THE POWERS GRANTED TO THE COMMISSION IN FRAMING

REFERENDUM QUESTIONS

The Referendum Bill,2026 is a progressive legislative proposal intended to streamline and

regulate the conduct of referenda in Kenya. While the Bill establishes important procedures

relating to constitutional amendments, popular initiatives, county referenda and

referendum petitions, there cxists a significant concern under Clause 10 relating to the

framing of referendum questions by the Independent Electoral and Boundaries Commission

(rEBC).

Clause 10 grants the Commission authority to frame referendum questions or options
within twcnty one days upon receiving notification for a referendum. Although the Bill
requires the questions to bc framed in plain, neutral and factual language, the provision still
leaves broad discretionary powers in the hands ofthe Commission without providing an

independcnt oversight or approval mcchanism.

A referendum question is the foundation upon which citizens make a national decision. The

wording structure or prescntation ofsuch a qucstion can directly influence public
perception and voting behaviour. ln thc absence ofan independent review mechanism,

there is a risk that referendum questions may be framed in a manner that subtly favours

one side, especially in highly polariscd political environments. This may erode public trust
in the process and potentially trigger disputes and litigation.

Further, unlike thc previous framework under the Elections Act which required
consultation with thc relevant House bcfore approval ofrefcrendum questions, the current
Bill merely states that the Commission "may consult Parliament" or promoters of a popular

initiative. This wcakens institutional accountability and reduces participatory safeguards in

a matter of immense national importance.

The Bill should therefore be amended to introduce a mandatory independent approval or
review process for referendum questions beforc publication. Such a process may involve

Parliament, the Judiciary, a multi sectoral panel, or public participation mechanisms to

ensure fairness, neutrality and national consensus on thc wording of rcferendum questions

Additionally, the Bill should expressly providc a legal avenuc for challenging the wording of
referendum questions before the refcrendum date in order to avoid avoidable

constitutional disputes after the vote.

In conclusion, while the Referendum Bill,2026 is a timely and necessary legislative

instrumcnt, Clausc 10 requires further strcngthening to safeguard transparency,

impartiality and public confidcnce in thc referendum process. A referendum is a direct



exercise of sovereign power by the people and its credibility largely depends on the

neutrality and clarity of the question presented to voters.

To: senate@ parliamenLgo.ke

Cc: senatejlahrc@parliament.go.ke

The Clerk of the Senate

Parliament of Kenya

P.O. Box 41842-00100

Nairobi, Kenya

Dear Sir/Madam,

RE: SUBMISSION OF MEMORANDUM ON THE REFERENDUM BILL,2026 (SENATE BILLS

NO.3 OF 2026)

I hereby submit my memorandum on the Referendum Bill,2026 for consideration by the

Senate and the Standing Committee on Justice, Legal Affairs and Human Righs.

The memorandum particularly raises concern regarding Clause 10 ofthe Bill which grants

broad discretionary powers to the lndependent Electoral and Boundaries Commission in

framing referendum questions without establishing a mandatory independent oversight or

approval mechanism. The concern is that such unchecked discretion may affect neutrality,

public confidence and fairness in the referendum process.

The memorandum further recommends the establishment of an independent review

mechanism and provision for pre referendum Iegal challenges relating to the wording of

referendum questions in order to safeguard transparency, accountability and constitutional

integrity.

I respectfully request the Senate and the relevant Committee to consider the proposals and

recommendations contained in the memorandum during deliberations on the Bill.

Kindly acknowledge receipt of this submission

Yours faithfully,

Mr. Aldrin Vundi Kasyoka alias Katethya

Politician and Sociopolitical Activist

Phone No: 0769355564
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RE: THE REFEREilDUM BILL,2026 (SENATE BILLS NO.3 OF 2026)

Reference is made to your letter dated the 7th May, 20i6, under Ref.
SEN/DGAC/DGC/JLARHC/2026/35(a),9n4 tn'e request for written represenhtions on
the Referendum Bill, 2026 (Senate Bills No. 3 of 2026). /
We have perused the contents of your letter and a..orp.nying draft of the Bill. In
our considered view, the Bill does not rafse substantial constitutional or statutory
issues. Should any constitutional or statutory questions arlse during the processing of
the Bill, this Office shall provlde the necessary legal guidance as may be requested.

However, the Bill contains several errors, for which we recommend correction as
follows:

S/No. Provision Issue Proposed
mrrxtion

Reasn for
proposed

conection

1 Arrangement
of Clauses

The
arrangement of
clauses

indicated on
page 9 of the
Bill is not
consistent with

Align the
arrangement of
clauses so that it
is consistent with
the contents of
the Bill.

To ensure

consistency in the
text of the Bill.
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the content of
the Bill.

3

Definition of
"polling
station".

Inseft the

expression
"section 2 of'
immediately after
the word "unde/'.

To expressly
refer to the
section of the
Elections Act

where the
definition of
"polling station"
is found.

2 Clause 2
(Interpretation)

Definition of
"register of
voters".

Inseft the
expression

"section 2 of'
immediately after
the word "under".

To expressly
refer to the
section of the
Elections Act

where the
definition of
"register of
voters" is found.

4 Definition of
"votel''.

Insert the

expression

"secilon 2 of'
immediately after
the word "undef.

Io expressly

refer to the
section of the
Elections Act

where the
deflnition of
"voter" is found.

5 Clause 6
(Amendment

of the
Constitution by
popular

initiative)

In subclause
(1)(a), insert the
word "the"
immediately after
the words
"information on",

To correct a

grammatical

error.

To ensure

consistency with

the use of the
word "rejected"
in subclause
(1xb).

6 Clause 7

(Consideration

of draft Bill by

county
assemblies)

In subclause (2),

delete the words
"not approved"
and substltute
therefor the word

"reJected".

2



7 Clause 8
(Consideration

of the draft Bill

by Parliament)

In subclause (5F

8 (a) delete the
words "the
Speaker of
the relevant
House

shall"
appearing
ln the
opening
words;

The words "the
Speaker of the
relevant House

shall" only apply
to the
requirement to
notify the
Commission and
not the holding of
the referendum.

9 (b) ln
paragi?ph

'(a),, in5ert
the words

"the...
Speakerlof ,

the"reievant
H.guse" at
the
beginninj'
of the
paragraph;

The words "the
Speaker of the
relelant House

shall" only apply
to the
requirement to
noUf, the
Commlssion of
the resolution of
the House.

10 (c) in
paragraph
(a), insert
the word
"of'
immediately
after the
words
"notifo the".

To correct a

grammatical

error.

11 Part III (Other
Referenda)

The expresslon

"Part III" is

repeated.

Delete the
expression "Paft
III" appearing
immediately after

To enzure

consistency in the

3



clause 16 and

substitute
therefore the
expression "Part

IV".

numbering of the

Parts of the Bill.

L2 Part tV
(Referendum

Petitions)

Delete the
expression "Part
IV" appearing

immediately after
clause 19 and

substitute
therefore the

expression "Part
v".

To ensure

consistency in $e
numbering of the

Parts of the Bill.

13. Clause 20

(Referendum

petitions)

Add the word "or"

at the end of
subclause (3Xa).

To indicate that
paragraphs (3)(a)

and (b) are

disjunctive.

14. Clause 22
(Respondents

toa
referendum
petltlon)

In subclause (1),

delete the words

"been guilty of a

corrupt practice"

and substitute
therefor the words

"commltted
comJpt act".

In order to be

consistent with

the provisions of
Afticle 50(2Xa)

of the
Constitutlon
regarding the
presumptlon of
innocence of a
person alleged to
have committed
an offence.

15. Clause 23

(Filing of
referendum
petition)

In subclause (1),

delete the words
"their behalf, if
more than one"

and substitute
therefor the words

\he petitionet's

behalf'.

To be consistent

wlth the
provlslons of
section 3(4) of
the Interpretation
and General

Provisions Act

whereby words

and o<pressions

4



a

a

in the singular
include the plural

and words and

expressions in
the plural include

the singular.
Fufthermore, it
preserues the
right of a
petitioner to
represent himself
or herself ln a
referendum
petition,

regardless of the
fact that there
may be more

than one
petitioner.

16. Part V
(Miscellaneous

Provislons)

,Pelgte the
'&prcssion'lPart

IV" appearing

lmmedlately after
clause 19 and

subsflhrte
therefore the
expression "Part
w".

To ensure
consistency in the
numbering of the
Parts of the Bill.

17. Clause 37
(Application of
the Election

Offences Act.

Cap.66.)

In the marginal
note, delete the
words "Election
Offences Act".

To ensure

consistency ion

the drafting style
of the
Govemment.

18. Insert the word

"the" immediately
after the word
"provisions".

To correct a

grammatical

error.

5



a

19.

?

Oause 40
(Referendum

Code of
Conduct)

In subdause (1),

insert the word

\he" immedlately

after the word
'unde/',

To correct a
grammatlcal

eror.

20. Clause 41

(Regulations)

In subclause (1),

delete the words

"and provisions",

The words are

superfluous and

unnecessary.

We thank you and assure you of our continued support.

"{k A. ODTTOR SC, EGH

ATTORIIEY-GE]{ERAL

6
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MEMOR,ANDUM

Date

From Electoral Law and Govemance lnrtitute for Africa

The Clerk of the Senate

21n May,2026

The Referendum Bill, 2026 (Senate Bill No.3 of 2025)

To

RE

Background

o Electoral Law and Governance lnstitute for Africa (ELGIA), a continental orSanization.
headquartered in Nairobi. Kenya, working to rtrengthen and consolidate constitutional
democrary. good governance. and electoral processes in African dialogue, electoral

reforms. and advocacy. Through this, the institution seeks to strengthen governance and
political institutionr through technical assistance. capacity building. advocacy. and research.

O The Standing Committee on Justice and Legal Affairs and Human RiShts in the Senate. in

line with Article l18 of the Constitution and the Standing Order Number 145(5) of the

Senate Standing Orders. through a letter dated 7'h May 2025. invited the Electoral Law and

Governance lnstitute for Africa (ELCIA) to submit repreientations/Comments on the

Referendum Bill (Senate Bills No. 3 of 2026).

O The principal object of the Bill is to provide a legal framework for the conduct of a

referendum and for connected purposes in Kenya. The Bill sets out the process of how
referenda are initiated. conducted, and challenged. ELGIA has developed this

Memorandum to highlight the main considerations that will inform the Committee of the
proposals contained in the Bill.

Amendment Prooosals. Recom mendations. and Justifi cation

Proposed Amendment
Clauser

Recommendation and
Remarks

Justification

Clause lO (5) of the Bill

The Bill proposes that a

symbol to be used in the
Referendum shall not
resemble that of a

political party or of an

independent candidate
used in the preceding

elections

The restriction
should only apply
to reSistered
political parties and
not independent
candidates
The proposal

should include the
colours of the
registered political
partie5

a

Unlike the symbols and
colours of registered
political partiei. the
symbols of independent
candidates are not legally
registered and hence have

no legal ownership within
an electoral cycle.

a

1



Clause 16 of the Bill

The Clause proposes the
process of declaration
and certification of
referendum results.

a The proposal is

agreeable.
However, the
proposal should
include the process

of declaration of
results and

certification of the
county referenda

a The procedure of the
results declaration at the

county referenda is
different from the
National referendum.

Part lv of the Bill

The Part proposes the
procedures applicable to
a referendum petition.

a J ust like electoral
laws, the Bill

should provide a

procedure for pre-

referendum dispute
resolution
procedure

a This will provide
clarity on how the pre-

referendum disputes

are resolved before the

conduct of the
referendum

Clause 20 of the Bill

The Clause refers to
Article 22(l) and (2) of
the Constitution in the
filing of referendum
Petitions.

The proposal

should refer to
the Election
Law and not a

bill of rights

enforcement
provision.

a This provision means that.
in filling a Referendum
Petition, one shall be

required to indicate the
Right which has been

violated under the Bill of
Rights in line with Art. 22

of the Constitution.
Unlike the question of a

petition under the Bill of
Rightr, a Referendum
Petition cannot be filed on
behalf of another person

a

Clause 20 (2) of the Bill

The Clause provides for
who can file the
Referendum Petition and
where the Petition would
be filed

Just like in
Election
Petitions. the
Clause ought to
prescribe the
Iocus standi
(Ihe right and
legal capacity
of a person to
file the
Petition).

a The right and capacity
to file the Petition
ought not to be left
open to anybody.
especially for a County
Referendum. This

might be abused.

Clause 22 (2) of the Bill The Clause. in
its plain
reading,
sugSeits that a

a The Clause is

a m biguous.

a

2



The Clause provides for
the Respondent to a
referendum petition

Commission
(IEBC) can

equally file a

Referendum
Petition.

Clause 23 (2) of the Bill

The clauses provide for
the procedure of filing a

referendum petition

o The clause is

unnecejsary a,
its intention
and purpose

have been

covered in
clause 22 of the
Biil.

a The intended purpote
has been adequately
covered under Clause

22 of the Bill.

Clause 24 of the Bill

The Clause provides for
the composition of the
Bench to hear and
determine Referendum
Petitions

a The proposal
should apply to
the National
Referendum
Petitions and
not to the
County
referendum.

The County
Referendum Petitiont
should be heard and
determined by one
Judge, just like a

Petition challenging an

election of a county
Governor under the
Elections

ActMEMORANDUM.

Felix Odhiambo Ov.ruor
Executive Director.
Electoral Law nd 6ovemance lnstitute for Afrlca IELGIA)
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REPUBLIC OF KENYA
PARLIAMENT OF KENYA: SENATE

MEMORANDUM OF COMMENTS ON

THE REFERENDUM BILL, 2026
(Senate Bills No. 3 of 2026)

Submltted to the Sanate Standlng Commlttee on
Justlce, Logal Affalr!, and Human Rlghts

Date: May 2026

Prepared by: Linda Mwananchi Diaspora League

A Public lnterest Rewew for Citizen Paiicipation



INTRODUCTTON AND PURPOSE OF THIS MEMORANDUM
This Memorandum sets out detailed comments on The Referendum Bill, 2026 (Senate Bills No. 3 of
2026), published on 12th February 2026 and before the Senate for first reading. The Bill was introduced

by the Standing Committee on Justice, Legal Affairs and Human Rights, chaired by Wakili Hillary Sigei.

The Bill's principal ob.lect is to consolidate referendum law into a dedicated statute, replacing the
patchwork of referendum provisions currently embedded in the Elections Act (Cap. 7). This is a necessary
and long-overdue reform. Kenya has held two national referenda: in 2005 and 2010, and saw the 2021

BBI initiative struck down in part on procedural grounds. The absence of a dedicated referendum statute

has contributed to repeated constitutional uncertainty and litigation.

This Memorandum is submitted in the spirit of constructive public parlicipation under Article 1 18 of the

Constitution of Kenya, 2010, and the Standing Orders of the Senate. Commenls are grouped by clause

and accompanied by specific drafting proposals for the Senate's consideration.

The overall assessment is that the Bill is structurally sound and a welcome step forward. However,

sixteen specific issues have been identified: ranging from unconstitutional discretionary powers granted

to the IEBC and the President, to structural concerns about sequencing, terminology, citizen access, and

the absence of a transitional savings clause, that must be addressed before the Bill is passed.

OVERALL ASSESSMENT

SUPPORT : with the amendments proposed in this Memorandum

The Bill provides a necessary and constitutionally grounded framework for the conduct of
referenda in Kenya. lts consolidation of referendum law from the Elections Act into a dedicated
statute is the correct legislative approach.

Sixteen specific issues have been identified. The most critical are: (1) the IEBC's unconstitutional
discretionary 'satisfaction' power in clause 6(2Xc), which must be deleted; (2) the deemed-
rejection rule for silent county assemblies in clause 7, which exceeds Article 257(6); (3) the use of
'public discussion' rather than 'public participation' in clause 8(2); ( ) the absence of an

independent check on presidential discretion under clause 8(4); (5) the structural sequencing
problem in clauses 6 and 8 that allows legislative votes to predetermine the referendum outcome;
(6) the 18-month inaction window in clause 8(6) that rewards deliberate parliamentary delay; (7)

the exclusion of grassroots citizen participation under clauses 12to13; (8) the absence of a non-

contradiction clause in clause 41; and (9) the missing transitional savings clause in clause 42.

SUMMARY OF COMMENTS
The table below summarises all sixteen issues identified in this memorandum. Detailed analysis follows in
Part lV.

Justiticalion / Recommendationlss ue PositionNo Provision

Clauses 'l to4 :

Preliminary and
scope

County referendum
voting threshold not
specified : s.17
silent on
turnouUmajority
requ ired

Support
with
amendment

Section 17 governs county referenda but
does not specify lhe voting threshold. Once a
petition triggers the referendum, what turnout
is required? What malority? The Bill is silent.
Section 15 thresholds should be expressly
applied mutatis mutandis.



Provision PositionNo lssue Justif ication / Recommendation

2

7

Article 257 requires only 1 million signatures.
Once verified, the obligation to submit is
automatic.'Satlsrying itself that requirements
are met' goes beyond the Constitution and
replicates the BBI gatekeeping problem.
Remove discretion: insert a deeming clause
for IEBC inaction.

Article 257(6) does not prescribe a
consequence for silence. Deemed re.lection
caused by an administralive failure (e.9. a
clerk who fails to table the Bill) could doom
an otherwise valid initiative. Silence should
trigger a reminder process, with non-
responding assemblies excluded from the
count rather than treated as rejections.

Article 1 18 of the Constitulion guaranteos
public participation as a constitutional right.
Using a different, woaker term ('public
discussion') in s.8(2) may dilute that right.
The Bill should us6'public participation'
consistently throughout.

The President's determination of whether a
Bill 'relates to' an Article 255(1) matter should
not be lefl to executive discretion without
judicial review. A mechanism for the
Supreme Courl to settle disputes about
whether a Bill requires a referendum : on the
application ofany person: should be
inserted.

When 33+ county assemblies and both
Houses of Padiament have publicly rejact6d
a Bill, the political signal sont to ordinary
voters before a referendum is powerful and
potentially determinative. The sequencing
should be reconsidered, or at minimum, lhe
IEBC's civic education mandate must
explicitly neutraliso the influence of prior
legislative votes.

lf the people have already gathered 1 million
signalures and county assemblies have

Clause
6(2)(b)to(c) :

IEBC verification
90 days, no
defaulti
discretionary
'satisfaction'
power

Clause 7 :

County assembly
consideration:
deemed rejection
for silence

Clause 8(2) :

'Public
discussion'vs
public
participation

Clause 8(4) :

Discretionary
presidential
power to assent
or refer to
referendum

Clause 8 and
Clause 6 :

County
assemblies and
Parliament vote
before the public

No consequence if
IEBC fails to act
within 90 days.
Worse, s.6(2)(c)
gives IEBC
discretionary power
to 'satisty itself
beyond the
constitutional
threshold : which is
purely quantitative

Treating a non-
responding counly
assembly as having
rejected the Bill
goes beyond Article
257(6) and tilts the
process against
popular initiatives

Section 8(2) uses
the term 'public
discussion' while
the Constitution and
other statutes use
'public participation'
: inconsistency
creates legal
uncerlainty

Section 8(4) gives
the President
discretion to either
send a Bill to
referendum or
assent directly,
depending on
whether it touches
Article 255('l )
matters: bul
'relates to' is
undefined and
subject to
manipulation

The sequence in
which county
assemblies and
Parliament mnsider
a popular initialive
Bill before the public
votes may
predet€rmine or
unduly influence the
referendum
outcome

Amend :

slructural
concgrn

Am€nd
critical

Amend

Amend

Amond

3

4

5

6

Clause 8(5)
Referendum

Section 8(5) treats a
referendum as a

Amend



Position J ustification / Recommendationlss ueNo Provis ion

8

should be
concunent with,
not sequential to,
Parliam6nt's
failure

Clause 8(6) : '18-

month deemed
failure: House
may deliberately
dslay to block

Clause 9(2) :

Opposition
comments and
divergent Bills

Clause 10 :

Referendum
notice: should
come from both
Houses, not lhe
President alone

Clause 10 : No
pre-referendum
independent
review of
question framing

Clauss '11 : 45-
day notice period
too short for
constitutional
amendments

remedy after
Parliament fails :

but the referendum
should logically run
simultaneously with,
or be triggered
automatically
alongside, the
parliamenlary vote

An 18-month
window before a
House is deemed to
have not passed the
Eill creates a
structural
opporlunity for
deliberate inaclion
to frustrate popular
initiatives

Section 9(2) allows
non-opposing
opinions to be
merged into a single
Bill but does not
specify how
opposing or minority
views are handled

Section '10( 1Xa)
triggers the IEBC's
question-framing
duty upon
notification from the
President. For
parliamentary
initiatives, both
Houses should
iointly notify

No mechanism
exists to challenge a
biased, leading, or
confusing
referendum
question before the
vote is held

45 days is
insufficient for
meaningful public
education on
complex
constilutional

Rsioct /
Amend

Amend

Amend

Support:
strengthen

Amend

approved the Bill, the people's mandate
should not wait for Parliament's failure. A
simullaneous or automatically triggered
referendum removes Parliament's veto
power over a process it did not initiate.

A House that wishes to block a popular
initiative need not vote against it : it can
simply fail to schedule it for 18 months. The
deemed-failurs mechanism rewards
procedural bad faith. A shorter, flxed voting
deadline (e.9. 60 days) with automatic
referral to referendum upon expiry should
replace the 18-month window.

Where citizens or legislators hold
fundamentally different views on a
constitutional amendment, merging only
'non-opposing' opinions silences legitimate
dissent. The Bill should require that divergent
opinions be recorded in a published repo(,
and that where irreconcilable differences
exist, separate draft Bills may be submitted
to the people under s.9(3).

A referendum arising from a parliamentary
initiative is the product of both Houses acting
under Article 256. Nolification to IEBC by the
Presidenl alone : who may have political
interests in the question framing : is
inappropriate. Joint notification by the
Speakers of both Houses should be required
for parliamentary initiative referenda.

Section 10(4) sets admirable standards for
neutral, plainlanguage, bilingual questions.
But there is no pre-referendum review
mechanism. An aggrieved party must wait
until aner the vote and petition to void the
result : far more disruptive than pr+emptive
correction. A 7{ay window to petition the
High Court on question framing, with a '14-

day determination deadline, should be
inserted.

Constitutional amendments require at
minimum 90 days' notice to enable genuine
civic education across 47 counties including
rural and marginalised communities. The 45-
day period should be reserved for non-
constilutional referenda only.

I

't0
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J ustification / RecommendationNo Provision lssue Posilion

't3

't4

15

16

17

'18

Clauses 12to13
Referendum
committee
formation:
excludes
resource-poor
citizens

Clauses 12to'14 :

No prohibition on
foreign funding of
referendum
committees

Clauses 16 & 25
3-day declaration
vs. automalic
petition stay:
structural tension

Clause 36 :

Document
retention: 6
months too short

Clause 41(1) :

IEBC regulations
must not
contradict the Act
or amend the
Constitution

Clause 42 :

Repeal of
Elections Act
referendum

changes affectlng
millions of voters

Requiring
registration of a
formal committee
with a chief agent,
members, and
documentation
places civic
participation out of
reach for ordinary
citizens and
community groups
without
organisational
resources

The Bill applies the
Election Campaign
Financing Act but
does not expressly
prohibit foreign
funding of
raferendum
committees

The President could
assent to a
referendum-
approved Bill while
a petition is pending
or during the 14{ay
petition filing
window

Six months may
expire beforo all
petition and appeal
proceedings are
concluded, risking
destruclion of
evidence

The regulation-
making power in
s.4'l does not
expressly prohibit
IEBC from making
regulations that
contradict the Act's
provisions or that
purport to amend
constitutional
requirements

Proceedings
initiated under the
repealed Elections
Act provisions

Amond

Amend

Amend

Amend

Section 12 as drafted effectively limits active
referendum participation to organised, well-
resourced entities. lndividual citizens,
community groups, and grassroots
organisations : who are the primary
conslituency for popular initiatives : are
functionally excluded. A simplified individual
and community participation palhway,
separate from formal commitlee registration,
must be provided.

Referendum committees are not political
parties and are not governod by the Political
Parties Act's foreign funding prohibition. An
express ban on foreign contribulions to
referendum commitlees : minoring Article
88(4)(j) : must be inserted.

Section '16(2) allows presidential assent
within 30 days of certification. Section 25(1)
creates an automatic stay upon petition filing
The Bill does not prohibit assent before the
14-day petition window closes. This must be
expressly addressed.

A 12-month minimum retention period : or
until conclusion of all legal proceedings,
whichever is later : is th6 appropriate
standard for constitutional amendment
referenda.

Oelegated legislation cannot override its
parent Act, and no regulation can amend the
Constitution. Yet without an express
prohibition, litigation risk remains. A non-
contradiction and non-derogalion clause
must be inserted in s.41.

A standard transitional savings provision :

preseNing the legal effect of acls done and
proceedings comm6nced under the repealed
provisions : is constitutionally necessary and

Amend
critical

Amend



Justif ication / Recommendationlss ue PositionNo Provision

provrsDns: no
transitional
savings clause

would have no legal
home afler repeal

reflects established Kenyan legislative
practice.

DETAILED ANALYSIS AND PROPOSALS

lssue ldentified
Section 17 governs county referenda but does not specify the voting threshold: what turnout is required

and what majority determines the result.

Analysis
The Bill applies to three calegories of referendum: constitutional (Articles 255to257), county (s.17), and
parliamentary issue (s.18). Section 15 specifies the voting threshold for constitutional referenda (20%

turnout in at least half of counties, plus simple maiority) and for non-constitutional referenda (simple
majority only).

However, section 17, which govems county referenda on local laws, petitions, and planning decisions, is

completely silent on the applicable voting threshold. The 25% figure in s.17(1)(b) is a petition signature
threshold, not a voting threshold. Once the referendum is actually held, no provision tells us what majority

or turnout is required for the result to be binding.

This gap will generate litigation. Different county executives will advance different interpretations. An
express provision applying the simple majority standard in s.15(2) mutatis mutandis to county referenda is
necessary.

Proposal

lAmenO section'17 to insert:'A question submitted to a county referendum shall be determined
lby a simple majorlty of the citlzens votlng ln the referendum, and the provisions of section 15(2)

lshall apply wlth necessary modifications.'

lssue ldentified
Section 6(2Xc) gives the IEBC power to'satisfy itself that a popular initiative meets constitutional
requirements: a discretionary gatekeeping power that goes beyond what Article 257 provides.

Additionally, there is no consequence if IEBC fails to publish its verification report within 90 days.

Analysis
Article 257 of the Constitution sets a purely quantitative threshold for a valid popular initiative: one million
registered voters must support it, with their signatures appended against their voter information. That is
the entirety of the constitutional requirement. Once those conditions are met, the IEBC's obligation is to

submit the draft Bill to the county assemblies. There is no constitutional room for a further qualitative
assessment.

Section 6(2)(c) as drafted requires the IEBC to 'satisty itself that the initiative meets the requirements of
Article 257.' The word 'satisfy itself imports an open-ended discretionary judgment that does not exist in
the Constitution. lt replicates exactly the kind of gatekeeping that caused constitutional controversy in the
BBI litigation, where the IEBC's role in facilitating versus scrutinising popular initiatives was fiercely
contested.

Referendum Threshold Gaand Sco e: count1. Clauses 1to4: Prelimina

2. Clause 6(2Xb)to(c): IEBC Verification: Discretionary Power Must Be Removed;
Deemin Clause Needed



lf constitutional requirements are met: signatures are genuine, the count reaches one million, voter
information is correctly appended, then the IEBC's obligation is triggered automatically. There is no
'finding'to be made. The Commission either confirms the numbers add up or it does not. Anything beyond
that is an unconstitutional usurpation of the people's sovereign right under Article 257.

Separately, section 6(2) gives the IEBC 90 days to complete verification but specifies no consequence for
failure to act. An IEBC that is politically reluctant to facilitate a particular initiative can simply allow the 9G
day window to lapse. A deeming clause is essential.

Proposal

Amend section 6(2) to delete paragraph (c) entirely. Replaco wlth: 'where the Commisslon
confirms that at least one million registerod voters support the draft Bill and that the
requirements of subsection (1) have boen met, lt shall forthwith: and in any event within aeven
days of such confirmation: submit the draft Blll to the county assemblles pursuant to section 7
Where the Commisslon fails to publish its report within nlnety days, tho draft Bill and
supporting signatures shall be deemed verified, and th6 Commisslon shall submit the draft Bill
to county assemblies within seven days.'

lssue ldentified
Section 7(2) treats a county assembly that does not respond within three months as having rejected the
Bill. This exceeds what Article 257(6) provides.

Analysis
Article 257(6) requires each county assembly to consider the draft Bill within three months. lt does not
prescribe what happens if a county assembly is silent. Section 7(2) fills that gap by treating silence as
rejection.

Given that approval of a majority of county assemblies (at least 24 of 47) is required before Parliament
considers the Bill, a deemed rejection caused by administrative failure, such as a clerk who does not
table the Bill, a quorum not achieved, or a Speaker who is absent, can doom an otheruvise valid initiative
This effectively gives county{evel bureaucrats a veto over the sovereign popular initiative right.

A more constitutionally sound approach is to treat non-responding assemblies as abstentions, exclude
them from the count entirely, and require only that a majority of the responding assemblies approve the
Bi[.

Proposal

Amend section 7(2) to read: 'Where the Speakers of the two Houses do not receive a response
from a county assembly within three months, the Commission shall, withln seven days, issue a
formal reminder to the Speaker of that assembly. Where no response is recelved within twenty-
one days of the reminder, that county assembly shall be excluded from the count for Article
257(7), and the majority required shall be computed based on county assemblles that have
voted.'

lssue ldentified
Section 8(2) requires each House to'publicise the Bill and facilitate public discussion.'The Constitution
and all other major statutes use the term'public participation,' which carries specific legal weight.

Analysis

3. Clause 7 :

Questionable
Deemed Rejection for Silent County Assemblies: Constitutionally

4. Clause 8(2): 'Public Discussion'vs. 'Public Participation': Terminological
lnconsiste nc



Article 118 of the Constitution guarantees citizens the right to public participation in legislative and other
business of Parliament and its committees. This right has been extensively interpreted by the courts : it

requires meaningful, not tokenistic, engagement.

The term 'public discussion' in section 8(2) is legally weaker than 'public participation.' lt could be satisfied

by mere publicity : publishing the Bill in the Gazette and allowing comments : without the robust
consultative process that Article 'l 18 demands.

Every other piece of Kenyan legislation governing parliamentary processes : from the County
Governments Act to the Public Finance Management Act : uses the term'public participation.' Using a

different term in this Bill without explanation creates inconsistency and opens the door to legal challenge
on whether the constitutional standard was met.

Consistency in statutory language is not merely a drafting preference : it is a principle of constitutional
fidelity.

Proposal

lAmend section 8(2) to read:'Each House shall publicise the Bill and facilltate publlc
lpartlclpation ln accordance with Artlcle 118 of the Constitutlon before passage.'

lssue ldentified
Section 8(4) allows the President to determine whether a Bill 'relates to' an Article 255(1) matter: and

thus whether a referendum is required. This is an executive discretion with no checks.

Analysis
Article 255(1 ) lists the matters that require a referendum for constitutional amendment. Whether a
particular Bill relates to'one of those matters'is a legal and constitutional question, not a political one.

By leaving this determination to the President without any mechanism for independent review, the Bill

creates a situation in which a President who wishes to avoid a referendum can simply declare that the Bill

does not relate to Article 255(1) mafters and assent to it directly under s.8(4)(b). Conversely, a President
seeking to block a Bill can declare that it does relate to Article 255(1) and trigger the referendum process

as a delaying tactic.

This is a structural conflict of interest. The determination of whether a referendum is constitutionally
required should be made by the Supreme Court, not the executive. Comparable jurisdictions provide for
pre-assent constitutional review precisely to resolve this.

Proposal

Amend section 8(4) to lnsert: 'Where there ls a dispute as to whether a Eill relates to a matter
specifled under Artlcle 255(1) of the Constltutlon, any person may petitlon the Supreme Court
for a determlnation withln seven days of the Bill b€ing submltted to the President. The Presldent
shall not assent to or refer the Bill untll the Supreme Court has made a det€rminatlon, which
shall be made within fourteen days of the petition.'

lssue ldentified
The Bill requires county assemblies and Parliament to publicly deliberate and vote on a popular initiative
Bill before it goes to the people. This sequencing risks predetermining the referendum result.

Analysis

5. Clause 8(4) : Presidential Discretion: 'Relates to'Article 255(1) is Undefined and
Sub ect to Manipulation

6. ClausesOandS : Sequencing County Assemblies and Parliament Vote Before the
the Referendum OutcomePublic, Potentiall Predeterminin



Under the current scheme, by the time a popular initiative reaches a national referendum, the following
has already happened in full public view: the IEBC has published its verification report; county assembly
speakers have delivered certificates of approval or rejection; both Houses of Parliament have debated
and voted on the Bill. All of this is public record.

When 33 county assemblies and both Houses of Parliament have publicly voted against a Bill, the
political signal sent to ordinary voters, many of whom look to elected representatives for cues on complex
constitutional matters, is powerful and may be determinative. Voters may reasonably ask: 'lf my MP, my
MCA, and Parliament all rejected this, why should I support it?'

This sequencing gives established political actors, who may be self-interested in the outcome, a structural
advantage over the popular initiative process, which exists precisely to enable constitutional change that
political actors resist.

At minimum, the IEBC's civic education mandate under s.10(3)(b) must explicitly require neutral framing
that does not amplify or echo prior legislative votes. ldeally, the sequencing should be reconsidered so
that the people's voice is not filtered through and potentially suppressed by political gatekeeping.

Proposal

Amend section 10(3Xb) to include: 'Civic educatlon and public sensitisation conducted by the
Commisslon shall be conducted independently and shall not reforence or amplify prior votes or
positions taken by Parliament or any county assembly on the sub.lect matter of the referendum.'
Consider amending the Bill to allow a popular initiative to proceed dlrectly to a referendum
upon approval by county assemblies, without requiring parliamentary passage as a
precondition.

lssue ldentified
Section 8(5) treats a referendum as a remedy triggered by Parliament's failure to pass a popular initiative,
Bill. This makes the referendum a consolation prize lor a failed parliamentary process, rather than a
coequal expression of the people's will.

Analysis
The popular initiative right under Article 257 is a sovereign right of the people: not a parliamentary right,
and not a remedy for parliamentary dysfunction. When one million Kenyans sign a petition and county
assemblies approve a Bill, the people have already spoken. Parliamentary consideration is a
constitutional step in the process, but Parliament's failure should not delay the people's vote.

Under section 8(5), a referendum is held only after Parliament has failed. This means the people cannot
vote until Parliament has had up to 18 months to act (or fail to act). The referendum becomes a back-up
option, not a co-equal sovereign process.

A more constitutionally faithful approach is for the referendum to run simultaneously with or immediately
after parliamentary consideration, not as a consequence of parliamentary failure.

Proposal

Amend section 8(5) to provide: 'Where a Bill is supported by a majority of county assemblies
and is submitted to Parliament puBuant to Article 257(7), the Commission shall simultaneously
schedule a national referendum on the Bill to be held on the same day as, or within thifi days
of, tho conclusion of parliamentary consideration, regardless of whether Parliament has pa$od
or rejected the Bill.'

7. Clause 8(5): Referendum After Parliament's Failure: Should Be Concurrent, Not
Sequentia I

18-Month Deemed Failure: Rewards Deliberate lnaction68. Clause 8

lssue ldentified



Giving a House of Parliament 18 months before it is'deemed' not lo have passed a Bill creates a
structural incentive for deliberate delay to block popular initiatives.

Analysis
Section 8(6) provides that if a House does not pass or reject the Bill within 18 months, it is deemed not to

have passed. This is a generous window that any House with political motivation to block a popular
initiative can exploit simply by never scheduling the Bill for debate.

There is no mechanism in the Bill to compel a Speaker to table the Bill, no consequence for delay, and no
remedy available to the promoters of the initiative during the 18-month window. A promoter who gathers

one million signatures and wins approval from county assemblies can be neutralised by a parliamenlary
diary that is simply never made available to their Bill.

An l8-month deemed-failure window is also inconsistent with the urgency inherent in a popular initiative:

a process through which citizens seek to make changes their elected representatives have been unwilling

to make. Handing those same elected representatives 18 months of inertia-power contradicts the
constitutional purpose of Article 257.

Proposal

Replace section 8(6) with:'Each House shall vote on the Bill within sixty days of its introduction
in that House. Where a House fails to vote within sixty days, the Bill shall be deemed not
passed, and the provisions of section 8(5) shall apply. The Speaker of the relevant House shall
have a constitutional duty to schedule the Bill for consideration within thirty days of its
introduction, and failure to do so shall be subject to judicial review.'

lssue ldentified
Section 9(2) allows only non-opposing opinions to be merged into a single Bill. lt does not address what
happens to opposing or minority views.

Analysis
Section 9(2) provides that'all opinions and recommendations that are not in opposition may be
incorporated into a single Bill.'This means that opinions in opposition are by definition excluded from the
merged Bill: they are set aside.

The Bill does not then provide any mechanism for how those opposing views are to be recorded,
considered, or given effect. Section 9(3) allows divergent Bills to be considered, but only in the context of
parliamentary initiative Bills, not in the context of the initial merging process.

A constitutional amendment process that structurally excludes dissenting voices at the drafting stage,
without even requiring that they be documented and published, is procedurally incomplete. Minority and

opposition views on constitutional amendments are constitutionally significant and must be preserved in
the public record.

The Bill should require that all submissions received, both supporting and opposing, be compiled in a
publicly available report, so that the people voting in the referendum can access the full spectrum of
opinion.

Proposal

lAmend section 9(2) to read:'All opinions and recommendations received shall be compiled in a

lpublic report published by Parliament. Opinions and recommendations that are not in
lopposition to the Bill may be incorporated into the draft Bill. Opposing and dissenting oplnions
lshall be recorded in a published minority report, which shall be made available to the public
lalongside the draft Bill and the referendum question.'

Views in Bill Draftinosition and Minorito No Safe uard29. Clause 9



10. Clause 1 0: Referendum Notice for Parliamentary lnitiatives: Should Come from
Both Houses

{

lssue ldentified
Section 10(1)(a) triggers IEBC's question-framing duty upon notification from the President alone. For
Bills arising from parliamentary initiatives, both Houses should jointly notify IEBC.

Analysis
Section 10(1)(a) provides that the IEBC shall frame the referendum question when it receives a
notification from the President under Article 256(5Xa).' Article 256(5Xa) requires the President to notify
the IEBC after a parliamentary initiative Bill is passed.

However, a referendum arising from a parliamentary initiative is the product of both Houses of Parliament
acting under Article 256. Filtering this notification exclusively through the President, who may have
political interests in how the question is framed, and who may delay or withhold notification, is
inappropriate.

The Speakers of both Houses, acting.iointly, are the appropriate constitutional officers to notify the IEBC
of Parliament's decision on a parliamentary initiative Bill. This is consistent with the role of the Speakers
in jointly submitting the Bill to the President under section 8(3).

Proposal

Amend section 10(1Xa) to read:'receives a notification from the Speakers of both Houses of
Parliament, acting jointly, that a Bill submitted under section 8 has been passed, or a
notiflcation from the President under Article 256(5Xa); or': and add a correspondlng obligation
on the Speakers to notify IEBC within seven days ofthe Bill passing both Houses.

lssue ldentified
Forty-five days from notice to polling day is insufficient for meaningful civic education on complex
constitutional amendments affecting all Kenyans.

Analysis
Section 1 "l(2)(d) requires only a 45-day gap between the notice of referendum and polling day. Section
10(3)(b) separately requires IEBC to conduct clvic education across the country, including through local
radio, television, social media, and public forums.

Forty-five days to educate approximately 22 million registered voters across 47 counties, including rural,
pastoralist, low-literacy, and marginalised communities, on the substance and implications of a
constitutional amendment is demonstrably inadequate. Kenya's 2010 Constitution ratification process
took over two years of public education.

The 45 days were carried over from the Elections Act's general referendum provisions, which were
designed for simpler issue referenda. Constitutional amendment referenda require a different and more
rigorous standard.

Proposal

Amend section 1 1(2Xd) to provide: '(i) for a referendum under Articles 255, 256 or 257 of the
Constitution, at least ninety days from the date of publicatlon of the notice; and (ii) for a
referendum und6r sections 17 or 18, at least fo(y-flve days from th6 date of publlcation of the
notice.'

'11. Clause 11: 45-Day Notice Period: lnadequate for Constitutional Amendments

12. Clauses 121o13: Referendum Committee Registration: Excludes Resource-Poor
Citizens and Community Groups

lssue ldentified



The formal committee registration requirements place active civic participation in referenda out of reach

for ordinary citizens, grassroots organisations, and community groups without institutional resources.

Analysis
Section 12 requires anyone wishing to campaign for or against a referendum question to form a national

referendum committee and constituency-level committees, appoint a leader, chief agent, and members,

submit a formal application with prescribed documentation, and be registered with the IEBC.

Section 13 adds further requirements: the chief agent must provide a sample signature and be recorded

in an IEBC register. Section 14 imposes the full Election Campaign Financing Act framework on these
committees.

This architecture was designed for political parties and well-resourced civil society organisations. lt is

fundamentally incompatible with grassroots civic participation. A village elder, a women's group, a
community radio station, or an individual citizen who wants to campaign on a referendum question faces

a compliance burden comparable to running a parliamentary election campaign.

The popular initiative right under Article 257 exists precisely to enable citizens, including resource-poor
citizens, to participate in constitutional democracy. A Bill designed to facilitate that right should not

simultaneously erect registration barriers that exclude the very citizens it is meant to empower.

Proposal

lnsert a new section 12A: 'Notwithstanding section 12, an individual citizen or community
organlsatlon may campalgn for or against a referendum question without formlng a registered
referendum commlttee, provlded that : (a) the individual or organisation does not receive or
expend funds exceeding one hundred thousand shillings; (b) no foreign funding is received;
and (c) the individual or organlsation identlties ltself publicly in all matorials as an unreglstered
particlpant. The Commisslon shall provido a simplified notification mechanism for such
particlpants.'

lssue ldentified
The President may assent to a referendum-approved Bill while a petition is pending or during the open
't 4-day petition filing window.

Analysis
Section 16(1) requires the IEBC to declare results within 3 days. Section '16(2) allows the President to
assent within 30 days of certification. Section 25(1) provides for an automatic stay upon petition filing.

Section 20(3)(a) allows petitions to be filed within 14 days of declaration.

The conflict is this: results are declared on Day 3. The 14-day petition window runs from Day 3 to Day lT
The President may assent at any point within 30 days of certification, including on Day 4, before any
petition has been filed and before the petition window has closed. lf a petition is subsequently filed on
Day 14 and a stay is granted, the President will have already assented to a Bill whose referendum result

is now legally stayed.

This constitutional tangle: declared result, presidential assent, automatic stay, and petition: must be

sequenced cleady and expressly in the Bill to avoid a constitutional crisis.

Proposal

Amend sectlon 16(2) to provide: 'The President shall not assent to the Bill until : (a) the
fourteen days for filing a referendum petition has lapsed without a petitlon belng flled; or (b) any
petitlon filed has been heard, determined, and upheld, and any period for appeal has lapsed
without an appeal being filed.'

'l3. Clauses '16 and 25: 3-Day Declaration vs. Automatic Stay: Structural Tension Must
Be Resolved



14. Clause 36: Document Retention: 6 Months ls lnade uate

I

lssue ldentified
Referendum documents may be destroyed before all legal proceedings are complete.

Analysis
Section 36(1) sets a 6-month retention period from the declaration of results. All petition and appeal
proceedings: filing (14days), High Court hearing (30 days), Court of Appeal filing (14days), Court of
Appeal determination (60 days): total approximately '118 days, within 6 months.

However, where Supreme Court proceedings or other constitutional challenges follow an appeal, the 6-
month window may expire before those proceedings are concluded. For constitutional amendment
referenda, the documents also carry permanent historical and archival significance.
A 12-month retention period, or until conclusion of all proceedings, whichever is later, is the minimum
appropriate standard.

Proposal

Amend section 36(1) to read: 'All documonts relating to a refGrondum shall be retained by the
Commission for a period of twelve months after the results of the referendum have b6€n
declared, or until the conclusion of all petition and appeal proceedlngs relatlng to the
referendum, whichever is the later. Documents relatlng to a referendum on the amendment of
the Constltution shall be permanently archived ln accordance with the Public Archives and
Documentation Service Act.'

lssue ldentified
Section 41 confers broad regulation-making power on the IEBC without expressly prohibiting regulations
that contradict the Act or purport to amend constitutional requirements.

Analysis
Section 41(1 ) allows the IEBC to 'make regulations generally for the better carrying out of the purposes
and provisions of this Act.' This is standard enabling language. However, the Bill does not contain an
express clause prohibiting the IEBC from making regulations that are inconsistent with the Act, that
contradict its provisions, or that purport to impose requirements beyond, or in derogation of, constitutional
standards.

The principle that subordinate legislation cannot override its parent Act is established at common law and
under the lnterpretation and General Provisions Act. However, in a politically charged environment,
particularly where referendum regulations touch directly on the constitutional amendment process, relying
on implied limitations is insufficient.

An express non-contradiction clause serves hvo purposes: it protects citizens whose rights are at stake,
and it protects the IEBC itself from challenges alleging that its regulations have overstepped their
statutory foundation.

Proposal

lnsert a new section 41(4): 'No regulation made underthis section shall : (a) be inconsistent
with or contradict any provision of thls Act; (b) impose requlrements that derogate from rights
or procedures guaranteed under the Constltution; or (c) purport to amend, qualify, or add to any
requirement imposed by the Constitutlon in relation to the amendment of the Constitution or tho
conduct of a referendum. Any regulation that is inconslstent with thls subsoctlon shall be void
to the extent of the lnconsistency.'

Re u lation-Ma k in Power: No N on-Contrad ictio n Clause1'15. Clause 41

16, Clause 42:
Savings Clause

Repeal of Elections Act Referendum Provisions: No Transitional



lssue ldentified
The repeal of the Elections Acl referendum provisions (ss.49 to 55 and 88 to 104) without a savings
clause may invalidate proceedings initiated under the old law.

Analysis
Section 42(1 ) repeals seclions 49 to 55 and sections 88 to 104 of the Elections Act. The Bill does not

contain any transitional savings provision.

Any referendum initiated, any petition filed, or any action taken under the Elections Act's referendum
provisions before the commencement of this Bill would have no statutory footing after the repeal.

Reliance on the default savings provisions of the lnterpretation and General Provisions Act (Cap. 2) is

inadequate for legislation with such significant constitutional implications.

Kenya's own legislative practice, including the 2016 Elections Act, demonstrates the standard of including

an express savings clause upon repealing predecessor provisions. The same discipline must apply here.

Proposal

lnsert a new section 43 (Transitlonal Provisions): 'Notwithstanding the repeal of the relevant
provislons of the Electlons Act under sectlon 42, any referendum initiated, any referendum
petition filed, and any proceedings commenced under those provlslons before the
commencement of this Act shall continue and be concluded as lf those provislons had not been
repealed. Any rlghts, obligations, or liabilities accrued under those provisions are preserved
and shall be enforceable under thls Act with necessary modificatlons.'

CONCLUSION
The Referendum Bill, 2026, is a welcome and necessary piece of legislation. Kenya has operated without
a dedicated referendum statute for too long, relying on a patchwork of Elections Act provisions that have
proven inadequate.

The sixteen amendments proposed in this Memorandum address both technical gaps and substantive
constitutional concerns. Several of the issues identified, particularly the unconstitutional discretionary
powers in clauses 6 and 8, the sequencing problem that allows legislative votes to predetermine the
popular vote, the exclusion of grassroots citizens from committee participation, and the absence of a non-

contradiction clause in the regulation-making power, go to the heart of whether this Bill will deliver a
genuinely free and fair referendum process.

We respectfully urge the Senate Standing Commiftee on Justice, Legal Affairs and Human Rights to

consider these proposals and incorporate the recommended amendments before the Bill proceeds to the
Committee of the Whole Senate.

Submitted by:

Signature flkJ*'---
Nasambu Flavla
On behalfof Linda Mwananchi Diaspora League

May 2026
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P.O. BOX 6352. 00200 Nairobi, Kenya'fel: +254 743 797 159, +254 736 420 ll4
Iimail : info@irck.or.ke, www.interreligiouscouncil.or.ke

29thMav 2026

J.M Nyengeye, CBS
Clerk ofthe Senate

Office of the Clerk of the Senate

Parliament Buildings
P.O. Box 4l 842 - 00 I 00
NAIROBI

Dear Sir,
RE: SUBMISSION OF MEMORANDUM ON THE REFERENDUM BILL,2026 (SENATE BILLS
NO.3 OF 2026) lN RESPONSE TO THE LETTER REF: SEN/DGAC/DGC/JLAHRcl2026l35(k)
DATED 7TH MAY 2026
Salutations ofpcace from the Inter-Religious Council of Kenya (IRCK).

The lnter-Religious Council of Kenya (IRCK) is a national coalition of all major faith communities
(Christian, Hindu, and Muslim) in Kenya that works togcther to decpcn interfaith dialogue and collaboration
among mcmbers for a common endeavour to mobilise the unique moral and social resources of religious
people and address shared concems.

Through our broad intcrfaith membcrship and extensive grassroots networks, IRCK continues to play a
significant role in national dialoguc, pcaccbuilding, civic engagement, and advocacy on govemance and

constitutional mattcrs affecting citizens at both national and county levels. We recognise that a robust
rcferendum fiamework has profound implications for citizen sovereignty, public participation, national
unity, social cohesion, and the protection ofhuman dignity and minority rights as enshrined in the
Constitution of Kenya 2010.

ln response to your letter REF: SEN/DCAC/DGC/JLAHRcl2026l35(k) dated 7TH MAY 2026, inviting
written representations on the above Bill, IRCK respectfully submits the attached Memorandum for
consideration by the Standing Committec on Justice, I-egal Affairs and Human Rights during the Committce
Stage and public participation process. Our submission is informed by wide consultations with faith
communities and ordinary Kenyans, as well as comparative analysis ofglobal best practices in direct
democracy.

'fhank you for the invitation and for your leadership in perfecting this important legislation. We pray for
wisdom and discernmcnt as the Committee undertakes this vital national duty.

Yours sincercly,

Linus Nthigai
Executive Director



INTER-RELIGIOUS COUNCIL OF KENYA (IRCK)
SUBMISSION OF MEMORANDUM ON THE REFERENDUM BILL,2026 (SENATE BILLS NO.

3 OF 2026) IN RESPONSE TO THE LETTER REF: SEN/DGAC/DGC/JLAHRC|2026|35(K)
DATED 7TH MAY 2026

Page No/Guideline Copy and paste here

the specific sentence
or paragraph you
wish to commend
about

Proposed amendment
(Provide the exact
wording of how your
proposed amendment
should read)

Explain your reason
for the proposed

amendment

Clause l0(4) (Bill
page l6)

"A referendum
question shall- (a)
be written in plain
language in both
English and Swahili
using short sentences,
simple and direct
wording, and familiar
terms without jargon
or technical language;
(b) be written in
neutral language and
shall avoid words that
suggest a judgement
or opinion, either
explicitly or
implicitly; (c) contain
information that is
factual, and shall
describe the issue and

the options clearly
and accurately; and
(d) be so worded that
each voter may
express an opinion on

the question or option
by making a mark
after the word "yes"
or "no" on the ballot
paper."

Insert new subsection
(7) immediately after
subsection (6):
"(7) 'l'he Commission
shall, not later than
twenty-one days

beforc the
referendum, prepare

and publish an

official neutral Voter
Information Guidc in
Iinglish and Swahili
containing: (a) the
exact wording of the
qucstion or options;
(b) a plain-language
summary of the
proposed amendmcnt
or issue; (c)
arguments for and
against as submitled
by registered
referendum
committees; and (d)
the estimated fiscal
and legal impact
where applicable.
The Guide shall be

distributed to cvery
polling station and
made available
elcctronically and in
accessible formats."

Mandatory official
information booklets
will enable high voter
understanding.
- ]'his addition
ensures factual
balance beyond the
question itself,
reduces
misinformation risks,
and aligns with
globally acceptcd
standard for voter
information without
altering the
Comm ission's
existing civic
education mandate.

Clause: Clause l 5( I )
(Billpaee 19)

"A question on an

issue contemplated
Delete subscction
( I )(a) and renumber

'I'he current 20 per

ccnt turnout quorum



I

under Articles 255,
256 and 257 of the
Constitution shall be

approved by a
referendum if- (a) at
least twenty percent
of the registered
voters in each of at

least halfofthe
counties vote in the
referendum; and (b)
the amendment is

supported by a simple
majority of the
citizens voting in the
referendum."

subsection (l)(b) as

( I )(a). lnsert new
subsection ( I )(b):
"(b) For amendments
under Articles 255,
256 and 257 , the
amendment shall also
be supported by a
majority of the votes
cast in at least half of
the counties."

per county, while
aiming for
geographic balance,
risks invalidating a
clear national
majority. The
proposed change
maintains county
protection while
ensuring a decisive
outcome when voters
do participate.

Clauses 6-9 (Popular
initiative process -
Bill pages l3-15)

Clause 8(l f{3) and

Clause 5-9 overall
structure providing
vcrification, county
assembly
consideration,
parliamentary debate,
and fallback
refcrendum if
Parliament fails to
pass the Bill.

After Clause 8(3),
insert new Clause
8A:
"8A. Counter-
proposal by
Parliament
(l) Where a popular
initiative draft Bill is
approved by a
majority of county
assemblies,
Parliament may,
before submitting the
Bill to the President,
prepare and approve
a counter-proposal
that offers an

alternative to the
initiative.
(2) Both the original
initiative and the
counter-proposal
shall be submitted to
the people in the
same referendum as

separate options, each

with its own symbol
and answer.
(3) The Commission

This will encourage
negotiation, produce
moderate outcomes,
and result in at least
80 per cent of
initiatives being
withdrawn or
improved without a

vote. The Bill
currently lacks this
compromise tool;
adding it would
dramatically reduce
polarisation and
increase policy
quality while
preserving the
people's ultimate say

2
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shall frame clear
questions for each
option in accordance
with section 10."

Clause l0(3)(b) and

Clause 40 (Civic
education & Code of
Conduct - Bill pages

l6 & implied in Part
v)

"The Commission
shall-... (b)
conduct civic
education and public
sensitisation on the

referendum through
various platforms
including local radio
and television
stations, social media
and public forums."

Insert new subsection
after Clause 10(3Xb):
"(c) The Commission
shall ensure that at
least thirty percent of
the referendum
budget is ring-fenced
for impartial civic
education and shall
publish an annual
report on the reach
and neutrality ofsuch
programmes."
Amend Clause 40 to
include: "The
Referendum Code of
Conduct shall bind all
referendum
committees, political
parties, the media,
and the Commission
itself to principles of
factual accuracy and
non-violence."

Ring-fencing
tunding and
extending the Code of
Conduct to all actors
strenglhens
accountability and
public confidence.

t
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CSPEN MEMORANDUM ON THE REFERENDUM BILL (SENATE BILLS NO.3):oz6

BACKGROUND AND INTRODUCTION

The Civil Societv Parliamentary Engagement Network (CSPEN) is a forum for Non-state Actors, bringing together civil society organizations,
professional associations, thin k tanks and research institutions whose programme areas involve working with the legislature. The network was

established in zorg as a joint initiative of the Westminster Foundation for Democracy and Mzalendo Trust to provide a coordinated engagement
with the Kenyan legislature, its committees and members in their oversight, legislation, and representation roles. Broadly, CSPEN seeks to
engage with the legislature to ensure that legislative output meets the constitutional requirements of leadership, accountability, and integrity
and is reflective of and aligns with the broader public interest. Currently, CSPEN has a Membership of Thirty-Five National Civil Society
Organizations, and the priority areas are guided by the design and architectural framework of the parliamentary committees of the r3th
Parliament ranging from, Public Finance Management (PFM) and Devolution; lnclusion and Representation; Leadership and lntegrity; Human
Rights and Access to Justice; Public Participation & Service Delivery; Climate Justice and Environmental democracy.

Parliament derives its legislative authority from the people and has further put in place measures to comply with the principle of public
participation as enlisted underArticles ro & u8 of the Constitution of Kenya, 2o1o. This includes convening public forums, submitting calls for
memorandum through print and electronic media, and inviting members of the public, including representatives of civil society organizations
to present their views - a key tenet of entrenching good governance. lt is on th is premise that CSPEN alongside other stakeholders, collectively
submit this memorandum on the Referendum Bill (Senate Bills No.3) zozS and pray that it be considered.

Siqned by
Head of programs

@4
For: Ms. Caroline Gaita
Executive Director
Mzalendo Trust

Page 1 of 8



56 Floor, ACK Garden House, rn Ngong Avenue
P.O Box 21765-oo5o5
Nairobi
Email: caroline (6mzale ndo.com

REFERENDUM BILL (SENATE BILLS NO.3) zoz6

EXECUTIVE SUMMARY

The Referendum Bill, zoz6 (Senate Bills No. 3 of zoz6) represents Kenya's most significant attempt to consolidate and codify referendum law

into a standalone statute. lntroduced by the Standing Committee on Justice, Legal Affairs and Human Rights and published on :.2 February

zoz5, the Bill seeks to operationalise the referendum provisions of Chapter Sixteen ofthe Constitution of Kenya, zoro (Articles 255, 256 and

257), while also providing a framework for county referenda and Parliament-initiated referenda on non-constitutional matters.

This review, assesses the Bill's architecture and technical drafting quality, its constitutional fidelity, its alignment with international standards

(particularly the Venice Commission Code of Good Practice on Referendum s zooTlzozz), identified gaps, ambiguities and potential loopholes,

and the broader implications of the legislation for Kenya's democratic and governance landscape.

SUMMARY OF KEY RECOMMENDATIONS

. Correct cross- referencing errors between sections (particularly Clauses tr, 25, and 3o).

. lnsert an explicit independent media monitoring and d isinformation -response framework.

. Strengthen the public participation obligation with mandatory timelines and disaggregated outreach requirements

. lnclude digital/online signature verification standards for the popular initiative pathway.

Page 2 of 8



, \,
. Provide explicit disability access, gender inclusion and minority language provisions.

. Clarify the interaction between a petition -triggered stay of results (Clause 3o) and the democratic imperative of timely resolution

. lntroduce a mandatory post-referendum evaluation mechanism.

. Align the petition filing window with constitutionaltimelines and remove potential for parallel challenge regimes.

SPECIFIC CLAUSE ANALYSIS

Clause 8(5) lf one or both Houses of Parliament
tailto pass the

Bill, the Speaker ofthe relevant House
shall-

(a) notify the Commission its
resolution not to pass

(b) the proposed amendment shall be
submitted to the

people in a referendum

the Bill; and

Clause 8(5) provides that if one or both Houses fail to pass a popular initiative Bill, the

proposed amendment shall be submitted to the people in a referendum. This is a

faithful restatement of Article 257(ro). However, the Bill does not address the

sequencing question: does the IEBC receive the matter directly from Parliamen! or

must the promoters re-engage? This gap could cause a Constitutional impasse of the

type seen in the BBI matter. The Bill should include a specific provision for IEBC

notification timelines in this scenario.

Clause 9(3), 9 (5) (3) Where, in the case of an

amendment to the

Constitution by parliamentary
initiative, there is a divergent

Clause 9 addresses divergent draft Bills, allowing Parliament to merge, select, or

submit multiple Bills to referendum, each with a separate symbol. Section 9(5)
restricts voters to one option. This is a sound democratic design principle. However,

the Bill does not address what happens when no option obtains a simple majority -
does the entire process fail, or is a run-off permitted? This is a significant omission that
could paralyse a referendum on a contested constitutional matter.

Page 3 of 8



draft Bill, Parliament shall consider all

the draft Bills and

may-

(a) merge them into one draft Bill;

(b) approve one draft Bill and

disapprove the other; or

(c) approve all the draft Bills for
submission to the

people in a referendum

(5) A voter in a referendum may only
vote for one

option
Clause ro (3) (b) The Commission shall

(b)conduct civic education and public

sensitisation on

the referendum through various
platforms

including local radio and television
stations, social

media and public forums

lause ro$)(b) requires IEBC to conduct civic education on the referendum through
adio, television, social media and public forums. Three concerns arise

lnstitutional independence: IEBC is the referendum administrator and thus has

nstitutional interests. lnternational best practice (lreland, Australia, New Zealand)

ssigns civic education to an independent commission or requires a structured

resentation of both sides. IEBC's civic education could, even unintentionally, favour

ne outcome.

o minimum standards: The provision sets no floor for civic education reach, duration,

anguage, or accessibility. There is no requirement for materials in minority languages

e.g. Somali, Rendille, Borana, Luhya, Kamba), no requirement for audio/visual

rmats for non-literate voters, and no requirement for prior consultation with civil

ciety on content.

Page 4 of 8

?



(U

-E:"
\.r- :=o5
O| ,o

EBa,'-u^
O.oo
Ec4.-(,Ec(^:-oJ 0J \49E-UEHO-u o_
Q)+,C-oro:
.cE ot
X o- io!Eroc
c o.9
oofl
olo';'o-
9b9*E t
:(J/.\L l-.9 -o 

I

-. o,

H.v i^:>Pt oul
olir O
.:m=
blrrE
.€ .r- (L
cOro >-E
.P(DE
C l'1 GJ(u=L! del-coJ
(Us5:-o >:

^aorJlll.szt\

(^_-E(uc
sEf ;
S# E H
cP or 9'= e (^ (J

E il3:se;€'PA - tr9 -. 6 E
vr (n -Eq;5

:.od
9J \.,, o.r o

€; E IE
:E.gf E
*EEs;59ho-'coc54.o
9.os6H. E-F u.s
.o o d o;(nLr!^
.9oEo., Itr c o)! U
E .9 o-, -o .=

.qEtr:P
-f,|--Ec,0J O-r i^ -c
Eot-ot7
Sf E H.E:bEE=
o-c 0J t:.:or o 9rY X

eE I3€Yi: t a
I d--o-U dr
-r-,f(U'=

J#? H;

.:: c -.Y r, oJ o,Tl.-(n:_--iE:-tr=-h.Y= 0., -!i c

3E;tr g P
r! O- _c ui f q,
N rn ro f ct;
o (u o)5 9J ';
EE ro o -E'.=lEuXo
:u(JoJ;tr:.= E5;9(U-.C (o 

- 
oJ.=

!.UEE'O5.-U^

s ist:E
E rE? E 5Lr -O - > P (,
ccP-o(oE

;flEE€E
g IlE gr

r.F .:-: :oJ.Y ro: ottr
)--L

torO.o'=CJ

#EEE!i
o-c FE o f
Put/t--O

a\rt,0;oJuur(^r-Eis EE g

r#?asi
-vr C .'. ,- 9J .9

+g g;Hss
;'EY.9^9c

ffs;qFE#
Q.,' ., f c qJ f, "!:^ F dr- I iJ oJ

iF or,o d 5 E
-ts5tsLJ g g

a.l

c
o

o
-ol
c

olc'i
'o
(u
o-

E
l-o

EdEq
EH
0., I-c(o
o.!2ortco
Eo-'i5 I
-c-i

(}
c
o'.= 0J(o-C
c+,
bor- (u(u\J
o-Err,OO-c
iro@c-cO
(oF
e@

'-l
-O9

tlil (J

.g
qi

ol
N(,
(9
(U
E_(,.- -o
-c 0JL^c
6 r..r

='=o-5
OIP
h q,
.Y oJ
u(uo-c

c
.F

ol
o-
(u

Og
o-oF9(,-.ee
-oofr-
LO
oJ 

'=itr o-
ad()

.c
-c.!
3

rE
-c
c
.o
.!!
Ft/r
=>F.o
5-o(Jc
e?,it
^lFIO

c
.9
l
!

c
o
U
(U
s,

o
a{

-o
c
fd

c-a'-r{
CN
$o
o.=o-t
CFroi,;'trglcO(o(J -O

-cOtrII
:= (J
Lm

(U

-o
(o

E
c
o

=P 0.,

5.E
!o
b.e
OJ:g3
<d

rl
rlrl
q,

f
(o

IJ

a{

o
r{
(u

f
rI,

LJ

o
o
lrt
q,
u0
lu
o-

I



Clause 3o (r) (a) n appeal from the High Court in a

eferendum petition shall lie to the
ourt of Appeal on

atters of law only and shall be -
a) filed within fourteen days of the
ecision of the

High Court; and

he Memorandum states that appeals to the Court of Appeal are to be filed within 3o

ays of the High Court decision. However, Clause 3o(rXa) of the Bill states r4 days.

his inconsistency between the substantive provisions and the explanatory

emorandum should be resolved

Clause 3o (z) An appeal under subsection (z) shall

act as a stay

of the results of a referendum until the
appeal is heard and

determined

ause 3o(z) refers to'subclause (z)' for appeals acting as a stay - but this is itself
bsection (z). The intended reference appears to be Clause 3o(r). This circular self-

ference is a clear drafting error.
U

lause z5(r) provides that filing a referendum petition automatically stays the

eclared results. Given the mandatory 3o-day determination deadline in Clause

g(rXb), the petition stay alone is reasonably tight. The more significant concern is

lause 3o(z): an appeal to the Court of Appeal - filed within r4 days of the High Court

ecision - also triggers an automatic stay for up to 5o further days, with no threshold

quirement. The combined maximum stay period across petition and appeal is

pproximately ro4 days. Any person may initiate this chain with no prima facie

howing of merit, creating potential for vexatious litigation that delays

mplementation of a democratically-approved result by over three months. The Bill

hould require a demonstrated prima facie case before the Clause 3o(z) appeal stay

akes effect.

PART llland lV Parts lll and lV in the body of the document share the same Roman numeral label (both

itled Part lll), a drafting error that will cause interpretive confusion and should be

orrected

Page 5 of 8
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Clause 4o simply incorporates the Elections Act's Electoral Code of Conduct by reference. This is adequate for basic conduct standards but does

not address referendum-specific conduct issues such as: the conduct of promoters of a popular initiative, the obligations of county governors

and MCAs who have significant influence over county assembly consideration, the obligations of Cabinet Secretaries and public officers during

a referendum campaign period, or the obligations of social media platforms operating in Kenya during a referendum.

CONCLUSION

The Referendum Bill, zoz6 is a necessary and largely well-intentioned piece of legislation that addresses a genuine 9ap in Kenya's democratic

infrastructure. lts consolidation of referendum law into a standalone statute, its plain-language question requirements, its extended campaign

period, and its judicial oversight framework are genuine contributions to Kenya's constitutional democracy.

However, the Bill arrives at a moment when the global standards for referendum conduct - shaped by the Venice Commission's u ou z revised

Code - have moved significantly beyond where the B ill currently sits. The absence of State neutrality provisions, the ga p on digital campaign ing

and disinformation, the weak public participation framework, and the d ispro portionate automatic stay provision are not minor technical issues.

They are structural vulnerabilities that, if unaddressed, could enable a future referendum to be lawfully conducted under this Act while

nonetheless failing to meet the substantive standards of democratic legitimacy.

Kenya's constitutional history since zoro has been marked by contestation over the boundaries of constitutional change - the BBI litigation

being the most significant example. The Referendum Bill has the potential to either strengthen or weaken those boundaries, depending on the

amendments made during its passage through Parliament. The recommendations in this review are intended to close the most sign ificant gaps

and produce a statute that not only consolidates existing law but elevates Kenya's referendum framework to meet 21st century democratic

sta nda rds.
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Centre fo
Multipa mOCraCy Kenya
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"Y.

25th May 2026

To the Clerk of the Senate

Parliament Building

P.O.80X 41842-00100

Nairobi.

Re: The Referendum Bill, 2026 (Senate Bills No.3 of 20261

The Centre for Multi-Party Democrary (CMD-Kenya) is a political parties-based membership organization, whose mandate is to enhance

multiparty democracy and strengthen the institutional capaclty of political parties in Kenya through poliry influence and capacity building.

Pursuant to the provisions of Article 118 of the Constitution and Standing Order 145(5) of the Senate Standing Order, CMD-Kenya hereby

submits its memoranda on the Referendum Bill, 2026 as follows:

Title and Clause in the Bill Current Provision in the Bill Proposed Amendments by CMD-

Kenya Political Parties,
Justification

Clause 10

Referendum question
(1) Where the Commission-

(a) Receives a notification from the President under Article
2s6 (s)(a); or

(b) ls notified by the speaker of one or both houses of
parliament that the draft Bill considered under section 8
has not been passed, the commission shall, within
twenty-one days, frame the question or option to be

determined during the referendum.

We propose that the referendum
question in clause 4 be provided in

braille.

This is to promote
inclusivity and
ensure that all

citizens,

regardless of their
visual impairment
have the same

opportunity to
participate in civic
processes



Centre for
Multi a Democra Kenya

To respond to
and meet the
constitutional
provisions as

provided under
article 27 .

We propose that specific provisions

are put in place to take care of
persons with disabilities, persons in

areas of low connectivity and the
elderly voters.

(2) The Commission may consult Parliament or in the case of

framing the question or option.

(3) The commission shall-

(a) Publish the question or option in the 6ozette, in the

electronic media, and in a newspaper of national circulation;

and

(b) conduct civic education and public sensitization on the

referendum through various platforms including local radio

and television stations, social media and public forums.

(4) A referendum question shall-

(a) be written in plain language in both English and Swahili

using short sentences, simple and direct wording, and

familiar terms without jargon or technical language;

(b) be written in neutral language and avoid words that
sugSest jud8ement or opinions, either explicitly or lmplicitly;

(c) contain information that is factual, and shall describe the

issue and the options clearly and accurately;and

(d) be so worded that each voter may express an opinion on

the question or option by making a mark after the word 'yes'

or 'no' on the ballot paper

(5) The commission may assign such symbol for each answer

to the referendum question or opinion as it may consider

necessary



a {,
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a

(6) A symbol assigned under subsection (5) shall not

resemble that of a political party or of a^ ildependent
candidate used in a preceding election.

Replace the reference of section 9
with clause 10 of the bill.

This is to ensure
reference is made

to the correct
clauses in the Bill

to prevent any
ambiguities...
Clause 9 of the
bill makes

reference to
divergent draft
bills while cla use

10 provides for
the conduct of
the referendum.

Clause 11

Notice of holding
referendum

(1) The commission shall, within fourteen days after publication

of the question or option referred to in section 9 published

in the'Gazette', in the electronic media and newspaper of
national circulation , a notice of the holding of the
referendum specifying particulars set out in the sub section
(2).

(2) The notice shall contain the following particulars-

(a) the nature ofthe referendum;
(b) the referendum question and option of the answer

or answers

(c) the symbols assigned for each answer to the
referendum questions or option

(d) the day on which the referendum is to be held which

shall be at least forty-five days from the date of the
publication of the notice ;

(e) the polling time of the referendum
(0 the day by which the referendum committees must

have registered with the commission; and

(g) the day and time by which campaigns in support of
or in opposition of referendum question or option
shall sta rt cease.

We propose an additional section
under this clause - (d) to provide

for publication of a post
referendum evaluation report.

This is important:
(i) for institutional
learning,
democratic
accountability

Clausel6
Declaration and

certifi cation of referendum
results

(1) Upon conclusion of the referendum, the Chairperson of the
Commission shall within three days of the referendum-

(a) Declare the referendum results through a notice published in

the 6ozette; and

(b) Certify to the president whether the Bill has been approved

in the referendum.
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and general
public oversight.
(ii) To meet
international
standards i.e. as

in the venice
commission Code

(2) lf the Bill is approved in the referendum, the President shall

a55€nt te the Bill within thirty days of ccrtificatio'l under subsectio^

(1xb).

Subsection (1)

makes reference
to the correct
section that
makes reference
to appeals.

Replace the reference of subsection
(2) with subsection (1)

(1) An appeal from the High Court in a referendum petition shall

lie to the Court of Appeal on matters of law only and shall be

(a) Filed within fourteen days of the decision of the High court;

and

(b) Heard and determined within sixty days of the filing of the

appeal.

(2) An appeal under subsection (2)shall act as a stay ofthe
results of a referendum untilthe appeal is heard and

determined.

Clause 30
Appeals to the court of
Appeal

I
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,

The cross-

referencing may

become stale as

laws evolve.

To adequately
address the
referendum code

of conduct.

FxFlicitly provide for the
referendums code of conduct, to
avoid cross-referencing with the
electoral code of conduct.

We propose for provision of explicit
additions - (5) that address

referendum specific issues such as,

the conduct of the promoters of a

popular initiative, obligations of
County Governors and Members of
County who have significant
influence over county assembly

consideration.

(1) The electoral code of conduct prescribed under Second

under this Act
(2) Every referendum committee and every person who

participates in a referendum under the constitution and this

Act shall subscribe to and observe the Electoral Code of
Conduct set out in the second schedule to the Electoral Act

(3) Any person who contravenes in Electoral Code of Conduct

commits an office
(4) The trial of an offence under this section sha ll be without

prejudice to any proceedings in or consequent upon a

petition

Clause 40

conduct

Frankline Mukwanja

Execut Director
Centre for MultiDartY DemocracY.
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A MEMORANDUM ON THE REFERENDUM BILL (SENATE BILLS NO.3 OF 2026)

NAME OF ENTITY/PERSON: TRANSPARENCY INTERNATIONAL KENYA

DATE: 29rtt l]MAy 2026

INTRODUCTION

Transparency Intemational Kenya is a not-for-profit organization with the aim of developing a transparent and comrption-free society through
good govemance and social justice initiatives. TI-Kenya contributes to development of effective legal, policy, and legislative frameworks as

well as the promotion of national values that support transparency and accountability. h is on this background that TI-Kenya submits this
memorandum. As TI-Kenya our mandate is to promote integrity, transparency, and accountability, and we affirm this as our core mandate to
the commitment to integrity and constitutionalism. We advocate for the adherence to the Constitution of Kenya and to the spirit of devolution,
transparency, and separation of powers.

PART A: GENERAL COMMENTS

The principal object of this Bill is to consolidate the law relating to conduct ofa referendum, to provide for a transparent and fair process in

order to obtain a clear expression of the will ofpeople, by establishing the procedures for the conduct ofa referendum.

a

1
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The enactment of a standalone referendum law is a significant step toward operationalizing Articles 255,256, and 257 of the Constitution

of Kenya, 2010. The Bill, which is in alignment of Chapter l6 of the Constitution, addresses an existing legislative gap by providing

procedures for constitutional referend4 county referenda, and referenda on other national matters.

However;

i) The public participation framework is insufliciently elaborated;

ii) The Bill does not sufficiently safeguard digital rights and data protection, particularly in relation to the collection, verification,

publication, and storage of personal data obtained through popular initiatives. Given the constitutional right to privacy under

Article 3l and the requirements of the Data Protection Act, stronger protections are necessary;

iii) Certain provisions of the Bilt may create constitutional uncertainty or conflict with existing legislation. For instance, the

provision allowing referenda on "any other matter" potentially exceeds the constitutional framework contemplated under Article

255, while the proposed retention and disposal timelines for referendum records appear inconsistent with the Public Archives

and Documentation Service Act;
iv) As a drafting error, the Bill contains the label 'Part III' twice, which error could cause interpretative confusion;

v) Another drafting error is under Clause 30 and the memorandum of objects. The memorandum states that appeals to the Court of
Appeal is to be filed within 30 days of the High Court decision. However, clause 30(l )(a) of the Bill states 14 days. This

inconsistency between the substantive provisions and the explanatory memorandum should be resolved; and

vi) While Clause 40 makes reference to the Code of Conduct under the Elections Act, the code does not address referendum-spec ific

conduct issues such as obligations of public officers, county govemors/l\4CAs during a referendum campaign period.

Therefore, TI-Kenya recommends that Parliament comprehensively review the Bill and incorporate the proposed amendments to align

the legislation with constitutional principles, democratic governance standards, and international best practices on referenda and direct

democracy.

2

PART B: COMMENTS ON TH E DRAFT PROVISIONS

,
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4

Insert Sub-clause 3 as follows;

"The conduct ofa referendum under this Act shall comply with the principles
set out under Articles 10, 8l,, 86, and 232 of the Constitution."

The incorporation of provisions from the

Elections Act is key to ensure administrative

consistency.

However, the Bill should expressly provide

that all principles under Article 8l and

Article 86 of the Constitution relating to free

and fair elections apply equally to

referendum.

6 Insert under Clause 6, Sub-clause 2 as follows;

*(2A) In carrying oul the verification exercise under subsection (2), the

Commission shall ensure compliance with the Data Protection Act, 2019.

(28) The Commission shall publish, in a transparent and accessible
manner;-

(a) the criteria and methodologt used in verification of signatures;

(b) the total number of signatures submitted, verified, rejected and pending
review;

(c) the reasons for rejection of signatures, categorized in aggregate form;
and

The Bill provides for public inspection of
signatures and verification by the

Commission.

While this promotes transparency, there is
absence of safeguards regarding protection
of personal data; verification methodology;
auditability of the process; and independent
oversight.

Publication of personal identification
information without adequate safeguards

may violate the right to privacy under

3
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t8 Delete the clause The provision allowing Parliament to
initiate referenda on "any other matter" is

overly broad and potentially
unconstitutional.

The Constitution only expressly provides for
referendum in specific contexts under

Article 255, that is, any amendments

touching on supremacy of the Constitution,
Bill of Rights, Sovereignty of the people,

devolution and the independence of the

Judiciary.

This clause may create an avenue for
political mobilization outside constitutional
intent and risks normalizing plebiscitary
governance.

36 Adopt and apply Section 7 of the Public Archives and Documentation

Service Act
The six-month retention period may be

inadequate, particularly where litigation or
investigations continue beyond that period.

Moreso, the proposed clause refers to the

application of the Public Archives and

Documentation Service Act which gives a

criteria for disposing offrecords as follows;

u7. Destruction of public archives

5
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CONTACT INFORMATION:

Sheila Masinde
Executive Director

Transparency International Kenya
Bishop Magua Building Ground Floor,

Wing B UG 7, Georgc Padmore Lane, OIf Ngong Rd,
P.O. Box 198-00200, Nairobi

7

Service Act. This creates potential

ambiguity and conflict between the two
legislative frameworks, which may create

implementation challenges regarding the

retention, preservation, and disposal of
referendum records.

4l Insert a sub-clause under Clause 41 as follows;

"(1) Before submitting any proposed regulations to Parliament for approval
under this section, the Commission shall publish the drafi regulations in the

Gazette, on its oficial website and through at least one newspaper of
national circulation, and invite public comments for a period of not less than
thirty days.

(5) The Commission shall consider and publish a summary of the comments

received under subsection (4), including an explanation ofwhether and how

lhe comments were incorporated into the final draft regulations."

The regulations of the Act should also be

subjected to public participation before
approval.



@
TRANSPARENCY
INTERNATIONAL
KENYA

Tel: +254 (0) 202 727 763/5 Mobile: +254 (0) 722 296 589

Or Email transDaren tikenYa.ors

I
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CAFMEMORANDUM ONTHE REFERENDUM BILL,2026 (SENATE BILLS NO.3OF

20261

TO: Mr. leremiah Nyegenye, CBS,
Clerk of the Senate, Parliament of Kenya.

FROM: County Aeeembliee Forum

DATE: 29t May2O26.

SLIBIECT: CAF Memorandum on the Referendum BllL2A?S
I



*
1.0 INTRODUCTION

The County Assemblies Forum (CAF) is the coordinating body of the 47 County

Assemblies in Kenya.'I'he primary mandate of CAF is to promote networking and synergy

among the 47 County Assemblies, coordinate intergovernmental relationsand cnhance

good practice in legislative development. Our Mission is to provide effective lcadership

and coordination of the 47 County Assemblies and through policy and legislative action,

promote a conducive working environment for all itsmembers, and in that way deliver

quality services to the people.

2. As a critical pillar of devolution, CAF is committed to lcgislative processcs that strengthen

direct democracy, safeguard the sovereignty of the people, protect dcvolved units, and

ensure constitutional amendments that reflect genuinc public will.

2.0. BACKGROUND

2.1 The Referendum Bill, 2026 seeks to consolidatc and provide a comprehensive framework

for the conduct of referenda in Kenya, covering constitutional amendmcnts under Articles

255,256 and 257, county-level referenda, and othcr national rcfcrenda..

The Bill establishes procedures for popular initiatives, framing of referendum questions,

verification of signatures, conduct of campaigns, voting thresholds, and resolution of

disputes. It assigns key roles to the Independent Elcctoral and Boundaries Commission

(IEBC) and introduces referendum committees.

This Bill comes against the backdrop of judicial Pronouncements in the BBI cases, which

highlighted significant gaps in the legal framework for popular initiativcs and referenda.

2.2

2.3

3.0. CAF's POS ITION

3.1 CAF welcomes the Bill as a timely attempt to fill the legislative vacuum exposed by the

courts in the BBI litigation.

Further, replacing the skeletal and fragmented provisions of thc Elections Act with a single,

predictable statutory mechanism reduces overall litigation risks and guarantees institutional

consistency for the electoral commission.

It worth noting that, setting strict standards for clear, bilingual, and non'suggestive wording

on ballots directly remedies the historical risk of manipulative framing.

3.2

{

.r.J

2
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3.4

3.5

3.6

3.7

CAF strongly welcomes Clause 1Z which grants citizens the power to vote directly on local

county laws, planning, and investment decisions. This operationalizes the core principle of

devolution by handing direct oversight powers back to the sovereign Populace

However, critical legislative gaps remain. The Bill does not explicitly ban state officers or

public resources from driving popular initiatives, leaving a severe vulnerability to executive

capture. Furthermore, the lack of a mandatory "subject-matter relatedness" requirement

means a single massive omnibus bill could still bundle unrelated topics, leaving voters with

a "Hobson's choice".

Lastly, verifying millions of signatures within 90 days without explicit forensic

authorization risks turning signature checking into a superficial numbers game rather than

an authentic confirmation of voter consent.

In light of the above, CAF urges the Senate to adopt the proposed amendments set out in

the Summary Matrix.

a

3



4.0

CLAUSE AMENDMENT IUSTIFICATION

1 Clarse 6.

6. (1) For the purpo* of a referendum to amend

Constitution by popular initiatioe pursuant

Article 257 of the Constitution, the promoters

a Wrylar initiatioe shall delh:er to the

mission, the draft Bill together utith -

a) information on name and na

iilentifcation number of each regis

ooter supporting the initiathn in

prescribeil form; and

b) signatures of the registered

aypeniled against the respectioe ooter'

information undo paragraph (a).

) The Commission shall, within ninety days of

pt of tfu draft Bill and suVporting

gnatures, -

Amend section 6 (2) to include a new sub

section to state as follows:-

"@ ru Commission shall, urithin ninety days of

receipt of the draft Bill and supporting signatures, -
a) aoail the initiatiw anil sapporting signatureA

for inspction by the public at its ofices, ot

electronically through its public portal or

such other medium the Commission may

awooe;

b) oenfy that thc initiatioe is sttpported by al

least one million regist*ed ooters;

c) satisfy itxlf that the initiatioe meets the

requiremetts of Article 257 of tfu

Anstitution; anil

il) oeify the authenticity of the signahres

using biomctric ilata, forcnsic methods

anil such othet technological means as

a) This will ensure it addresses

the BBI judgment concetns on

proper verification and ensures

authenticity of signatures in

popular initiatives.

4
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(c) gioe such directions as are rccessarV tl
ensure compliance with Article 257. (4)

The promoters of a popular initiatiue ma!

resubmit the draft Bill and supporting

signatutes upon complying with thc

Commission's directions as issued in

subsection (3).

(5) lf the Commission fnds tlut tle requirements

of subsection (3) haae been met, it shnll, pursuant

to Article 257(5) of the Constitution, submit the

draf Bill to each county assembly for
consideration .

2 Section 7

(1.) Each county assembly slnll -
(a) approoe the draft Bill and delioer to tle

Speakers ofboth Houxs a copy of the draft Bill

together with the cotifcate prescibed in the

First Schedule 1. certifying that the county

asxmbly lus approoed

it; or

(b) rlect the draft BilI and delioer, to the

Speakers of both Houxs, the certifcate prescibed

Amend the Section by adding a new section

7(3).

"Section 7

(1) Each county assembly shall -
(a) approoe tfu draft Bill and deliaer to thz

Speakers of both Houses a copy of the draft Bill

together with the certifcate prescibed in the First

Scleilule 1, certifying that the county assembly lus

approoed

a) This amendment

operationalizes and codifies

the structural threshold

mandated by Article 257(7) ot

the Constitution. It shifts the

burden from a fragmented

tracking exercise to a

mandatory joint parliamentary

accounting framework. By

providing a clear timeline for

6
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n ational cir culati on ; and

(b) conduct cioic education and public

sensitisation on the referendum through vaious

platforms including local radio and teleuision

stations, social media and public forums.

programnrc at least sixty (60) days hefore the

referendum.

(2) Tlu Commission shall ensure tlw drafi Bill and

proposed referendunr questions are pinted and

distributed to the lowest administratioe units,

including in accessible formats like Braille and

local dialects"

(b) Further, the proposed

amendment will judicial

concems regarding systemic

lack of meaningful public

engagement. Placing the fiscal

and operational burden on the

Commission rather than

private promoters ensures a

balanced, non-partisan, and

legally compliant ouheach

Process.

6 Section 41

(1) The Commission may make regulations

generally for tfu better carrytng out of the

purposes and

prwisions of this Act.

(2) The regulations under subsection (1) may

prescibe -
(a) tht forns required undn this Act;

(b) guidelines for formulation of a draft Bill for
amendment of the Constitution through a

popular initiatioe;

Amend Section 41 to include A new section

41(A) to state:-

41A. Independence of Popular Initiative

" No State offcer, including the President, Deputy

President, or member of the Executbe, slull

inihate, sponsor, or fund a popular initiatioe under

Article 257.

(2) Any contrruention of subsection (1) slull

render the entire process null and aoid.

(3) The Commission shall, in eaery aeifcation

(a) Directly codifies and

implements the Supreme

Court's ruling that popular

initiatives under Article 257

must remain exclusively

citizen-driven. A State officer

cannot simultaneously act as

both a player and a referee,

ensuring executive power

cannot usurp mechanisms

reserved for direct public

11



(c) forms and yocedures fo collection anil

submission of s,uyporting signatures to the

Commission;

(d) guidclirus for oeifcation that a popular

initiatioe

meets the threslnld unibr Article 257 of the

Constitution;

(e) registration and coniluct of referenilum

committees;

(fl tlu conduct of a referoium generally; and

(g) any other matter required to be prescibed

under this Act.

(3) The pouer to make regulations shall be

exerciseil only after a draft of the proposed

regulations has been approoed by both Houses

of Parliament.

report, certifu that tlu initiatitte was genuinely

citiztn-dioen."

sovereignty

Thank you.
Yours sincerely,

Z1:r(> -)

HON. SE-TH MWATELA KAMANZA
CTIAIRPERSION CAF

12



Subjecl

From

To

Date

Fwd: a contribution on the referendum bill of the Senate,Senate bill no.3 of 2026

Clerk of the Senate <clerk.senate@parliament.go.ke>

senatejlahrc <senatejlahrc@parliament.go.ke>

Tuesday June 2,202610:26:41 AM

Regards
Clerk of the Senate/ Secretary, Parliamentary Servicc Commission 

I

Parliament of Kcnya 
I

'lel: + 254 (20) 2848000 | Ext. 3282 
|

Email: c lerk. senatc@narliament. so.ke i

www.ps[j4xp4Lgo.ke I

From: robert <simiyuur888@gmail.com>

To: clerk <clerk.senate@parliament. go. ke>

Date: Friday, 22May 2026 5.32 PM EAT

Subject: a contribution on the referendum bill of the Senate,Senate bill no.3 of 2026

FRIDAY 22ND.MAY2026.

ROBERT S.KHAEMBA.I am a former member of staff of Mwalimu National

Sacco of Upper-Hill, Nairobi, Kenya.

to;

THE STANDING COMMITTEE ON JUSTICE,LEGALAFFAIRSAND HUMAN

RIGHTS.THIRTEENTH PARLIAMENT.THE SENATE.

Dear Honorable members of the Justice Committee,Ladies and gentlemen,

REF:SUBMISSION OF MEMORANDAAND PUBLIC HEARINGS.THE
REFERENDUM BtLL,2026[SENATE BTLLS NO.3 OF 2026)

I do write to give my contribution on the referendum bill in the Senate in Kenya.

How can we ensure the rules and regulations for the process and management of
the referendum in our country kenya are effective?

1.lEBC must plan a good process to ensure kenyans forward to IEBC as many
questions that should be discussed and such answers be a part of the

constitution.

2.Kenyans should be given information on radio,television and the internet and

also in the newspapers on how they can attend meetings,and how they can

write to the Senate,Parliament.
3.Referendum questions should be accepted by Parliament and Senate every

month,so long as the questions are important The committee recieving

questions should sit atleast two sittings every week.

4.Referendum voting at county level on investments and development should

be done at all counties.Constitutional amendments should be made urgently,



especially on elections to put a stop to a constitutional crisis or our counfry

degenerating into a failed state.

5.A countrywide refurendum should be done every 4 years before the next

national elections.such a rebrendum should check all chapters in the

constitution.

I will write again to give more contributions on the referendum bill,no.3 o12026

Please do work quickly to ensure kenyans can also call on mobile phones in

the early morning hours upto 11am.

YOURS FAITHFULLY
Robert S. Khaemba.\A/ebuye, Kenya.
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COUNCIL OF GOVERNORS,

Westlands Delta House 2nd Floor, Waiyaki Way
PO. BOX 40401-00100,
Nairobi.

CLLRK
Tel: (020
E-mail

2

Our Ref: COGl6llz Vol. 15 (9r)

zgthMay zoz5

J.M Nyegenye, C85
Clerk of the Senate
The Senate
Clerk's Chambers
NAIROBI

Mary Mwiti, EBS

Ch lef Ex er utlvsof icer

03 JUN2026

t\li{

Dear Clerk,

LEGISTATVE MEMORANDUM ON THE REFERENDUM BlLl-, ,026 (SENATE BILLS
NO.3 OF 2026)

Greetings from the Council of Govemors

We refer to the above matter and your letter Ref.

SEN/DGAC/DGCPLAHR/2o25/35(| dated 7u' May zoz6, calling for submission of
comments on the Referendum Bill, 2026 (Senate Bills No. 3 of zoz6)

ln view of the above, the Council wishes to forward for your consideration the
attached memorandum.

Please accept the assurance of our highest esteem and consideration

Yours sincerely,

ttoP- fte'rsYD,bx

7t>'lU+PELE o4nr,
J+.9

rL,o eA'

lg\4
7,,1

48 Governments, 1 Nation
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LEGTST-ATIVE MEMORANDUM ON THE REFERENDU^| BtLl, 2026 (SENATE
BILLS NO., OF rot6)

TO

THE SENATE STANDTNG COMMTTTEE ON JUSTICE, LEGAL AFFATRS AND
HUMAN RIGHTS

FROM

THE COUNCIT OF GOVERNORS

1l I



A INTRODUCNON

THE COUNCIL OF GOVERNORS,

ln recognltion of the fact that sovereign power of the state is exercised at two levels of

Sovernment, that is, the National Govemment and the county Govemments, whose

dlstinctness is recognized by Articles 6 (z) and t89 of the Constitution;

tn further recognitlon that Chapter Sixteen of the Constitution stlPulates the pathways for

amending the Constitution; and

Aware that the Referendum Bl!!, ro16 (S€nate Bllls No.3 of zo16) (hereafter referred to as

,,the Blll,, seeks to provide a legal framework for the conduct of referenda in Kenya. lt sets

out the processes on how referenda are initiated, organized, conducted and challenged in

court.

Having reviewed the Bill, the Councll notes as follows:

A" GENERALCOMMENTS

The Bill seeks to establish a comprehensive legalframework goveming referenda in Kenya and

attempts to operationalize constitutional amendment procedures underArticles 255-257. This

addresses a longstanding legislative gap. The Bill generally aligns with constitutional

requirements by: recognlzing both Parliamentary and popular initiatives; providing

procedures for verification of slgnatures; providing for county assembly consideration;

establishing referendum procedures and disPute resolution mechanisms.

However, several provlsions raise constitutional and legal concerns which we have

recommended specific amendments below. We also urge the Senate to provlde for the

procedures for both popular and parliamentary initiatives as separate Parts in the Bill for

clarity purposes,

B. SPECIFTCAMENOMENTS

To align k to the
provisions of Article u56

on the procedure for
amendment of the
Constitution through
parliamentary initiative.

Amend to read as follows:

5. Pursuant to Artlcle rl6(fXa) of
the Consdtutlon, lf a Blll to amend
the Constltutlon through
Parliamentary Inhlative ProPoiec
an amendment relating to a

matter speclfled ln Artlcle 155 (t),
ttre Presldent shall, wlthln thlrty

5, Whenever it is

necessary to hold a

referendum to amend
the Constitution in

relation to a matter
specified in Article 255

(r) of the Constitution,
the President shall,

withln thirty days of the

5. Submlssion of a
Bill to the
Commission
pursuant to
Article
u56(5)(a)

2l
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coutctr oF GovERNoRsil
Westlands Delta House 2d Flooq Waiyaki Way
P0. BOX/n2rc1-00100,
Nairobi.

J_, i: [rIi-r \, (-LE RIi
Tet (020) 2
E-rnail:

otrr Ref: COGlfilrz Vol. t5 (y)

rgthMay roz6

J.M Nycgcnyg CBS

Clerk of the Senate
The Senate
Clerk's Chambers
NAIROBI

Yours sincerely,
---='\.-" l.-\

i- -. p t'"f^/
\
\

MaryMwlU, EBS

Chlcf Exesuthre0fflss

*oP- ftPvsY,rbx

?m'Nwet
X,.-l--t1f,*A

&\-
m\ot\ztu

tI.
03 JUN20?6

t)!ii

Dear C.lerk,

I"EGISLATIVE MEMORANpUM OI{ TXF nEFERENDUM BtUr 2026 (SENAJE BIU-S
M). r OF2026)

Greetlngs from the Councll of Govemors.

We refer to the above matter and your letter Ref.

SEN/DGAqDCqJLAHR/2o,5/f'(0 dated Zh May zoz6, calling for submlssion of
comments on the Referendum Blll, zoz6 (Senate Bllls No. 3 of roz6)

ln view of the above, the Council wishes to forward for your conslderation the
attached memorandum.

Please accept the assurance of our highest esteem and consideration.

D -qh0
-}l-9

tl.r,o EA

'1'nlIg1-5





tEGtsLATruE METU|ORANDI M ON THE REFERENDT M BtLt, 1016 (SENATE
Brlrs No.3 oF 2025)

aa Om-Fta t taad..t

TO

THE SENATE STAND|NG COitMtTTEE ON JUST|CE, LEGALAFFATRSAND
l{UMAi,l RIGHTS

FROT,I

THE COI'NOL OF GOYERNORS

rl



A" INTRODUCTION

THE COUNCIL OF GOVERNORS,

ln recognltion of the fact that sovereign power of the state is exercised at two levels of

government, that iS, the NatiOnal Govemment and the COunty Governments, whose

distinctness is recognized by Articles 6 (r) and 189 of the constitution;

ln further recognition that Chapter Sixteen of the Constitution stipulates the pathways for

amending the Constitution; and

Aware that the Referendum Bitt, 2026 (Senate Bills No. 3 of zoz6) (hereafter refcrred to as

,,the BIll,' seeks to provide a legal framework for the conduct of referenda in Kenya. lt sets

out the processes on how referenda are initiated, organized, conducted and challenged in

court.

Having reviewed the Bill, the Council notes as follows:

A. GENERALCOMMENTS

The Bill seeks to establish a comprehensive tegal framework governing referenda in Kenya and

attempts to operationalize constitutional amendment procedures underArticles 255-257' This

addresses a tongstanding legislative gap. The Bill generally aligns with constitutional

requirements by: recognizing both parliamentary and popular initiatives; providing

procedures for verification of signatures; providing for county assembly considerationl

establishing referendum procedures and dispute resolution mechanisms.

However, several provisions raise constitutional and legal concerns which we have

recommended specific amendments below. We also urge the Senate to provide for the

procedures for both popular and parliamentary initiatives as seParate parts in the Bill for

clarity purposes.

B. SPECIFICAMENDMENTS

ION OF THE PROPOSED AMENDMENT JUSNFrcAflON

| 5.submissionof a 
1 5. Whenever it is Amend to read as follows:

5. Pursuant to Article zSe(:)(a) of i

thc ConsUtutaon, if a Blll to amcnd
the Constitution through
Parliamentary lnitiative proPoses

an amendment relatlng to a

matter specifled ln Article 255 (r), i

To align it to the
provisions of Article 256

on the procedure for
amendment ol the
Constitution through
parliamentary initiative.

Bill to
Commission
pursuant
Aticle
256(5Xa)

the necessary to hold a

referendum to amend
the Constitution in 

I

relation to a matter
specified in Article 255

(r) of the Constitution, 
I

the President shall, 
i

within thirty Qgys of the

2l

to

the President shall, within tfilrty



I receipt of the Bill from r daysof thereceiptof theBlltfrom ,

' Parliament, notify the ' Partiament, rcquet tfie
Commission to conduct Cornrnission to conduct a national
a referendum within rcferendum for approval of the
ninety days I ettt wffrin ninety days, bcfore

altsen!bEle!!e !lll.
7. Consideratlon , 7 (z) tf the Speakers of Amend to read as follows:
of the draft Bill r the two Houses do not
by
County
assemblhs.

I receive a response from
a county assembly
within the three months
stipulated under Article
251(6), the Bill shall be
deemed as not
approved in respect of
that county assembly.

7 (z) lt the Speakers of the two
Houses do not receive a response
from a <ounty assembly withln
the three months stlpulated
under Article 257 (6), the Blll shall
be deerned approved in respcct
of that county assembly.

A plain reading of Articles
257(5) and (6) of the
Constitution indicates
that a County Assembly is
required to consider and
either approve or reject a
draft Bill within three
months of its receipt. The
constitutional provisions
envisage a time,bound
process intended to
facilitate the progression
of a popular initiative and
avoid undue delays in
constitutional
amendment procedu res.

Consequently, where a
County Assembly fails to
make a determination on

, the draft Eill within the
i stipulated constitutional
timeline, such inaction
should not be construed
as a reiection of the Bill.
The Council is of the view
that, given the citizeF
driven nature of a popular
initiative, failure by a

County Assembly to make
a decision within the
prescribed three months
should be deemed as
approval of the Bill for
purposes of transmitting

, and progressing the
constitutional
amendment process
before Parliament,

3l {



by
Parllament

8. conslderation' 8(s) lf one or both
of the draft Blll Houses of Parliament

lntroduce the following new
clause 7(3) after 7(z) to read as

follows:

ZG). Each Cosnty Arsembly shall
publicise the Blll and {acllitate
prrblic partlcipation before
patsage
Amend clause 8(5) to read as

followsl

S(5) lf one or both Houses of
Parllament fail to pass the Bill

wlthirrthree months- -from whcn
the BilL war inlroduced-- as

rtlpulated jn Ard,cle-:57f), the
Speaker of the relevant House

shall-
(a) notify the Commisslon lts
rcsolution not to pass the Bill; and

(b) the proposcd amendment
shall be submitted to thc pcople
in a referendum.
lntena to t""d as folio*s

8. (6) lf a House of Parllament
does not Pass or reiect the Bill
within thrcc months, the Bill shall
be deemcd have been passed in
rcspect of that House.

To provlde for public
participation at the
county assembly level.

Noting that Article 257(5)

of the Constltution
accords County
Assemblies a period of
three months within
which to consider a draft
Bill under a popular
initiative, it is imperative,
lor purposes of 

I

maintaining parity, ,

procedural faimess, and
consistency within the
constitutional
amendment process, that
Parliament be allocated a

similar timeline for
consideration of the Bill.

Equal timelines would
ensure that no stage of
the constitutional
amendment Process is
subjected to undue delay
and would uphold the
constitutional intention
of facititating an efficient
and predictable process

for constitutional reform.

We further opine that
failure by a House of
Parliament to make a

decision within the
prescribed three months
should be deemed as

approval of the Bill for
purposes of transmitting
and progressing the draft 

1I Bltt to the people for
referendum.

fail to pass the Bill, the
Speaker of the relevant
House shall-
(a) notify the
Commission its
resolution not to Pass
the Bill; and

(b) the proposed
amendment shall be
submitted to the people
in a referendum.

8. (6) lf a House of
Parliament does not

, pass or reject the Bill

I within eighteen

I months, the Bitl shall be
deemed as not passed

in respect of that
House.

4l



zo. Rcfercndum
pctldons.

20. (5) A rsferendum
petitlon shall be heard
and determined within
thlrty days of lodging
the petltion.

I Amend to read asfotlot"" 
.-]Th

e Councfl opines that
referenda are complex
nationwlde exerclse that
may lnvolve scrutany and
recounts of votes and
thus may not reallstkalty
be concluded within lo
da

Amend clause 24 to read as To align to the provisions
of Article 165(4) of the
Constftutlon.

follows:

z4(r). A referendr.rn pefltion shail
bc heard by an unqyen nurnbcr of
iudgcs,bclng not lcsg than thrce,
asslgncd by thc (hlefJusUce.

20. (5) A referendum petitlon
*all bc heard and deternrkred
wltfiln rlxty days of todglng the
pctltlon.

r,4. Composltlon
ofthe Bcnch

24. (1) A referendum
petition shall be heard
and determlned by a

bench of three iudges
appolnted by the Chief
Justice.

sl n







OUR REF: lEBqD6/cOWosno26
YOUR REF: SE}VDQ\QDGCIJI^HRC/2 o26t3s(b)

J. M. Nyegenye, CBS

Clerk of the Senate

P. O. Box 41842 - 00lOO
NAIROBI

Yours

Moses Sunkull, OG\IU
At. Commlsrlon Secretarv/CEO

Encl. (l) Memorandum

276lvloy,2026

I

I

Emall : clerksenate@ parllament.go.ke

Dear Nlrg.-1" ,

RE: SUBMISSIONS ON THE REFERENDUM BtLt.2026 (5ENATE Btrrj No. 3 OF 2026)

we acknowledge receipt of your letter Ref. 5EN/DGAC/DGC/JLAHRC/2 026/3s(b)
dated 7th May,2026 on the above subject matter.

fu requested, the commrssion forwards its memorandum on the gill for your
conslderation.

For any clariflcation or further information prease contact the undenr gned.
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THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

MEMORANDUM ON

THE REFERENDUM BILL, 2026

($ENATE B|LU NO. 3 OF 2026)

Dated 2TtH MAY,2O26

lndependent Electoral & Boundaries Commission (IEBC)

Anniversary Towers, 6th Floor, Off Unlverslty Way

P.O. Box 45371- 0OIOO, Nalrobi- Kenya

Telephone: + 254 (0) 20 29925

bE,b,E
BC
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A. lntroductlon

The lndependent Electoral and Boundaries Commission (IEBC) hereinafter referred

to as "the Commission" is a Constitutional Commission established under Article 88

of the Constitution of Kenya.

2. Afiicle 88(4) Constitution of Kenya outlines its general mandate to conduct and

rupervise referenda and elections to any elective body or office established by the

Constitution and any other elections as prescribed by an Act of Parliament.

3. Chapter 15 of the Constitution Jpeaks to amendment of the constitution under

which the Commission is responsible for the conduct of a national referendum.

4. Further, in the case of amendment by popular initiative, the Commission has the

mandate to enrure that the requirements of Article 257 are met by the presenters

of an amendment bill before submission of the bill to each county assembly for

consideration.

5. Part V of the Elections Act, Cap 7 contains provisions on the conduct of a

referendum. lt is noteworthy however that the part doer not conclusively deal with

all matters that pertain the conduct of a referendum.

5. Consequently, the Commission developed a Referendum Bill and submitted it to
Parliament for consideration. However, it has not been considered to date. The

Commission therefore welcomes the Referendum Bill. 2026 as an important

initiative to establish a comprehensive legal framework for the conduct of referenda

and provide clarity on the referendum procers.
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B. Puroose of the Blll

7. The Referendum B'il,2026 ieeki to consolidate the law relating to the conduct of

a referendum and provide clarity on the process by establishing the necessary

procedures.

8. We welcome the Bill and wish to make commentr as outlined below;

C. General Comments

9. We note that the bill provides for not only constitutional referenda under Article,

255,256 and 257 of the Constitution but also to County referenda and any other

referendum on any matter and a referendum by Parliamentary resolution.

10. The Commission notes the proporalr made in the Bill. However, we note that there

are certain clauses that raise constitutional and legal questions and suggest an

inquiry/ review of the proposals reflected in the matrix below.

D. Soeclfic Comments

ll. The Commission has endeavored to highlight its submissions in matrix format on

the relevant clause of the Bill, comments on the same and proposals for review

where necessary.
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TABtf: MATRIX OF IEBC'S COMMENTS ON THE REFERENDUM BII.L 2026

l. Claure 3 - Appllcatlon of the Art

ThB Act rhall apply to the conduct of-
(a) a rcfererdum to amend the Conrtltutlon

under Article, 255, 256 and 257 of the

Conrtitutlon:

(b) county referenda; and

(c) a re{erendum on any oth€r iJrue other

than

amendment of the Conrtitution.

While paragraph (a) ir clearly anchored in the
Constitution. paragraphl (b) and (c) rair€ quertionr
regarding the conttitutional baris for county referenda
and referenda on matters other than conrtitutional
amendment.

This is further reinforced under clauses 17 and 18 of

the bill.

Clarify the conttitutional bari; and Iegal effect of

county and other non-constifutional referenda, or

limit the scope of the Act to referenda expressly

contemplated under the Constitution.

(11 t*/henwer it is necerory to hold a national
referendum on any irJue. other than a
referendum to amend the constitution. the
President may. by notice in the Gazette. proclaim
and direct the Commirsion to conduct a
referendum-

(2) A county tovemment may conduct a local
referendum on among other local issuel-

(a) county laws and petitions; or

@) planning and invertment decirionJ affectint
the county for which a petition has been raised
and duly sigred by at least twenty-five percent of
the retittered voteru where the referendum is to
take place.

(3) The Electiou Act. 2oll shall apply, with
necestary modifications. with reSard to a local
referendum.

(4) Where an istue to be decided in a referendum
has been referred to the Commission under
rubrection (l). the Commission shall conduct a

referendum in accordance wlth thir Act.
The clause provider a frameurork for Parliamentary

conJideration of a popular initiative.

It incorporater public participation. The Commission

notes that Arlicle 257 does not expressly require

2 Clause I - Condderatlon of the draft Blll by

P.rlhment

0) lf the dmft Elll is approved by a malortty

of the county asremblies, it fiall be

introduced in Parllament punu.nt to Article

2577) of thc Coottltution.

While the propoed provision promoter the

conttitutional values of public participation and

tranrparency, coniideration may be Slven to

clarifying that ruch public discuslion shall not

conrtitute an additional substantive requirement

capable of invalidating the amendment proceJs
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(2) Eadr Houre fiall ruHklzc thc Blll and

fadlftate publlc dlrarsdon before pasrage.

(3) tf the Blll k rupported by a maJorlty of thc

rnernben of ccdr Houre of Prrllamcnt. the

Speakcr of the tulo Horser *ull Jolntly

tub.nlt thc Bill to the Preridcnt.

(4) The Pruddent *ran. lf th€ Bill - (a) relater

to a manerpcdfd under Artlcl€ 2550) of

th€ ConnihJtlon. within thirty dayr notlff

th€ CommlJrlon to cordu<t. wlthln nln€ty

days. a natlonal referendum for approval of

the Blll, bcfore arrerting to the Blll; or (b)

does not rclate to a matter peclfed under

erdde 2550) of the Conrtitutlon. arrent to

the Blll wlthln sevm days.

(5) lf one or both Houres of Parllament fail

to prsJ th€ Blll. the tpeaker of the relevant

Ho,re fiall- (a) notlfy the Commlsrbn hr

rerolutlon not to parr the Elll: and O) the

propotd amendment drall be submitted to

the people in a refetendum.

(6) lf a House of Parllament does not pas or

reiect the Blll wlthln elghteen monthr, the

Blll iall be deemed as not pau€d in r€rpect

of that Houre.

Parliament to facilitate a public discussion for a

popular initiative,

ln addition. the eithteen-month period for

Parliamentary consideration ii too long and may

cause undue delay for citizens who have already met

the threshold for a popular initiative.

where Parliament har otherwise complied with

Article 257 of the Conrtitution.

ln addition, it would be prudent to introduce a

requirement to obliSating Parliament to conduct

public participation using the exiting mechanisms

with clear procedurer and timelines.

There is need to provide for a rhorter time period

of three monthr for conrideration by Parliament

to avoid unnecerfiiry delays considering the

amount of time and r6ource, that to into

procetrint a referendum proposal.
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3 Clauc 9 - Btll to arrcnd the Conrtlhrtion

r€lrtlnt to ! mrttcr Jpedfi€d ln Artidc 2550)

of the Coniltutlon.

0) A Blll to lmend the Conrtihrtlon through

t
parllamentary inithtlve rchting to r matter

,pedfted urder Artlde 2550) of the

ConrtiMlon $all be formulated ln a

partldprtory and incluslve manner taking

lnto ac@unt all oplnlonr and

recommerrdatlonr.

(2) All oplnlons and recommmdatlonJ thlt
,re not ln

oppoCtlon may be lncorporated lnto E tingle

Bill.

(3) U/hcre. ln the care of an amendmat to

th€

Conrtihjtion by parlhmentary lnftlative.

tkre k a dlveqent draft Bill. Parllament $all

condder all the draft Blllr and may-
(a) mevge them lnto onc draft BIll:

O) approue onc dnft Blll and dhpprove the

dhcr: or

(Q approve all the draft Bllls br srbmlrrion

to th€ pcopl! in a reterendum.

Article 255(l) outlines l0 different matterr. Vhere

there ir more than on€ matter contained in one bill. it

is important to enture that there are different

referendum question that citizens can vote on,

The clause be amended to provide that where

mattert are merged in one bill. reparate

referendum questiont shall be framed for each

matter with own optioni and rymbols.
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(4) UrlE € rnorl thln onc dr8ft Blll l, to bG

Jub.nltted

to the people in a refer€tldum, cadr of thc

draft Bllk *rall conrtltute an option with a

rcparate tymbol lnd an$rr€r.

4. Claule I0 - Refercndum qucrtion

tO(3) Thc Commlssion *ull-
(c) conduct ctulc edwatbn and prHlc

senrftlzatbn on thc ruftrendum thrcugh

varlous platformJ indudlnt local radio and

televldon rtrtionr, Jocial mcdia and public

forums

The mandate of the Commirrion under Article

88(4)G) is voter education.

Amend the clause to ure the term voter education

instead of civic education or restrict the education

to referendum related matter:. This ir becaure

only registered voters will vote for the

referendum,

5 Clauce 20 - Re{erendum Petftions The clause provider a 3O day timeline for hearing and

determination of a referendum petition

Consider expanding the time

Provide timeliner for respondentr to file

retponres. The Commisrion proporeJ 14 dayr.

6 Clausc 250)

0) A refercndum pdition ,h!ll act ar a rtry of

the r€gltr of a refetendum hom the time of

ffling of th€ petltion, until the petltion ir

hcard and dct€rmined, and any period of

filing of an appeal has lapred without an

appeal being flled.

Automati< suspension of referendum rerultr upon

filing of a p€tition may delay implementation of

referendum outcomes and encourage frivolous

litigation and in not conJirtent with the law on

election petitionr.

Delete the sub.claure in keeping up with the law

on eledion petitions where a Jpeciric order of ,tay

murt be rought in order to stay the rerults.

7 Clau* 27 - hadlce hocedure The clause rsferencer rection 43 but doe, not clarify

which Act.

Clarify the provision
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Annq,cS-Matrkof
stg,keholder submissions on
the Bill



PUBLIC PARTICIPATION MATRIX OF THE REFERENDUM BILL.2026 (SENATE BILL NO.3 OF 2026)

No CLAUSE
NUMBER

MARGINAL
NOTE

COMMENT/KEY AMENDMENT JUSTIFICATION

I Clause 2 Interpretation Office of the Attorney-General
. Definition of "polling station"
. Insert the expression 'section 2 ol

immediately after the word 'under'

. To expressly refer to the section of the
Elections Act where the definition of
'polling station' is found

Office of the Attorney-General
. Definition of "register of voters".
. Insert the expression 'section 2 ol

immediately after the word 'under'.

. To expressly reler to the section of the
Elections Act where the definition of
'register ofvoters' is found.

Oflice of the Attornev-General
. Definition of "voter"
. Amend the definition by inserting the

expression'section 2 ol immediately
after the word 'under'.

. To expressly refer to the section of the
Elections Act where the definition of
'voter' is found

2 Clause 4 Application of the
Elections Act.

Transparency International Kenya
. Proposed insertion ofnew sub-clause (3)

as follows-

(3) The conduct of a referendum under this
Act shall comply with the principles set

out under Articles I 0, 81, 86, and 232 of
the Constitution.

. The incorporation of provisions from the
Elections Act is key to ensure
adm inistrative consistency.

. However, the Bill should expressly provide
that all principles under Article 8l and
Article 86 of the Constitution relating to
free and fair elections apply equally to
referendum.

3 Clause 5 Submission of a Bill
to the Commission
pursuant to Article
2s6(5Xa)

Council of Governors
. Amend clause 5 as follows-

5. Pursuant to Article 256(5)(a) of the
Constitution, if a Bill to amend the
Constitution through Parliamentary

. To align it to the provisions of Article 256
on the procedure for amendment of the
Constitution through parliamentary
initiative.
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Initiative proposes an amendment
relating to a matter specified in Article
255(l), the President shall, within thirty
days of the receipt of the Bill from
Parliament, request the Commission to
conduct a national referendum for
approval of the Bill within ninety days,
before assenting to the Bill.

4 Clause 6 Amendment of the
Constitution by
popular initiative.

Oflice of the Attornev-General
. Amend in sub-clause( I )(a) by inserting

the word 'the' immediately after the
words 'information on'

. To correct a grammatical error

Linda Mwananchi DiasDora Leasue
. Amend clause 6(2)(b)to(c) to insert a

deeming clause for the inaction of IEBC.

r No consequence if IEBC fails to act within
90 days. Worse, clause 6(2)(c) gives IEBC
discretionary power to 'satisff itself
beyond the constitutional threshold: which
is purely quantitative.

. Article 257 requires only I million
signatures. Once verified, the obligation to
submit is automatic. 'Satisffing itself that
requirements are met' goes beyond the
Constitution and replicates the BBI
gatekeeping problem. Remove discretion;
insert a deeming clause for IEBC inaction.

Countv Assemblies Forum
. Proposed amendment to inse( the

following new paragraph to subclause (2)
as follows-

(d)veri[ the authenticity of the signatures
using biometric data, forensic methods
and such other technolo ical means as

. This will ensure it addresses the BBI
judgment concems on proper verification
and ensures authenticity of signatures in
popular initiatives.
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Transoarencv Internation al Kenva
. Proposed insertion ofnew sub-clause (2)

as follows-

(2A)ln carrying out the verification exercise
under subsection (2), the Commission
shall ensure compliance with the Data
Protection Act, 2019.

(2B) The Commission shall publish, in a

transparent and accessible manner-
(a) the criteria and methodology used in

verification of signatures;
(b) the total number of signatures

submitted, verified, rejected and
pending review;

(c) the reasons for rejection of
signatures, categorized in aggregate
form; and

(d) anonymized verification reports and
audit findings.

(2C)The Commission shall permit
accredited independent observers,
including representatives of civil society
organizations, professional bodies and the
media, to observe the verification process in
accordance with regulations prescribed
under this Act

. The Bill provides for public inspection of
signatures and verification by the
Comm ission.

. While this promotes transparency, there is
absence of safeguards regarding protection
of personal data; verification methodology;
auditability of the process; and
independent oversight.

. Publication of personal identification
information without adequate safeguards
may violate the right to privacy under
Article 3 I of the Constitution and the Data
Protection Act.

! Clause 7 Consideration of the
draft Bill by county
assemblies.

Office of the Attornev-General
. Amend in sub-clause (2) by deleting the

words 'not approved' and substituting
therefor the word 'rejected'

r To ensure consistency with the use of the
word 'rejected' in sub-clause( 1)(b)
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Council of Governors
. Amend sub-clause(2) as follows-

(2) Ifthe Speakers ofthe two Houses do not
receive a response from a county
assembly within the three months
stipulated under Article 257(6), the Bill
shall be deemed approved in respect of
that county assembly.

. A plain reading of Articles 257(5) nd (6)
of the Constitution indicates that a coungr
assembly is required to consider and either
approve or reject a draft Bill within three
months of its receipt. The constitutional
provisions envisage a time-bound process
intended to facilitate the progression of a
popular initiative and avoid undue delays
in constitutional amendment procedures.

Consequently, where a county assembly
fails to make a determination on the draft
Bill within the stipulated constitutional
timeline, such inaction should not be
construed as a rejection of the Bill.

' The Council if of the view that, given the
citizen-driven nature of a popular initiative,
failure by a county assembly to make a

decision within the prescribed three
months should be deemed as approval of
the Bill for purposes of nansmitting and
progressing the constitutional amendment
process before Parliament.
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Council of Governors
. Amend the section by inserting

following new clause after
clause(2)--

the
sub-

(3) Each county assembly shall publicise the
Bill and facilitate public participation
before passage.

. To provide for public participation at the
county assembly level.

Linda Mwananchi Diasnora Leasue
. Amend clause 7 to provide for a county

assembly's rejection of a draft Bill.

. Treating a nonresponding county assembly
as having rejected the Bill goes beyond
Article 257(6) and tilts the process against
popular initiatives.

. Article 257(6) does not prescribe a

consequence for silence. Deemed rejection
caused by an administrative failure (e.g. a
clerk who fails to table the Bill) could
doom an otherwise valid initiative. Silence
should trigger a reminder process, with
nonresponding assemblies excluded from
the count rather than treated as rejections.

County Assemblies Forum
. Proposed amendment to insert a new sub-

clause (3) as follows-

(3) A draft Bill to amend the Constitution
under this section shalt only be

introduced in Parliament under Article
257(7) of the Constitution if it has been
approved by a majority of the county
assemblies, being at least twenty-four
(24) county assemblies.

(4) The Speakers of both
Parliament shall iointly

Houses
review

of
the

. This amendment operationalizes and
codifies the structural threshold mandated
by Article 257(7) of the Constitution. It
shifts the burden from a fragmented
tracking exercise to a mandatory joint
parl iamentary accounting framework.

. By providing a clear timeline for compiling
a consolidated compliance report and
certifiing the absolute statutory target of
24 county assemblies, the amendment
creates a legally secure barrier that
prevents premature legislative
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certificates delivered under subsection
( 1) and compile a consolidated
compliance report within fourteen ( l4)
days after the expiry of the three month
period specified under subclause (1).

(5) Where the consolidated compliance
report compiled under subsection (3)
indicates that the draft Bill has failed to
secure the approval of at least twenty-
four (24) county assemblies, the Bill
shall stand lapsed, and the Speakers of
both Houses shall jointly publish a

notice to that effect in the Gazette.

introductions and avoids the risk of post-
facto constitutional litigation.

6 Clause 8 Consideration of the
draft Bill by
Parliament.

Office of the Attornev-General
. Amend sub-clause (5) -(a) by deleting the words 'the Speaker of

the relevant House shall' appearing in
the opening words;

(b)in paragraph(a) by inserting the words
'the Speaker of the relevant House' at
the beginning ofthe paragraph; and

(c) in paragraph(a), insert the word 'ofl
immediately after the words 'notifr the'

. The words 'the Speaker of the relevant
House shall' only applies to the
requirement to noti| the Commission and
not the holding of the referendum.

. The words 'the Speaker of the relevant
House shall' only applies to the
requirement to notifo the Commission of
the resolution of the House

. To conect a grammatical error

Council of Governors
. Amend sub-clause(5) as follows-

(5) If one or both Houses of Parliament fail
to pass the Bill within three months
from when the Bill was introduced as

stipulated in Article 257(7), the Speaker
of the relevant House shall-

I Noting that Article 257(5) of the
Constitution accords the county assemblies
a period of three months within which to
consider a draft Bill under a popular
initiative, it is imperative for purposes of
maintaining parity, procedural fairness,
and consistency within the constitutional
amendment process, that Parliament be
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(a) notifo the Commission its
resolution not to pass the Bill; and

(b) the proposed amendment shall be

submitted to the people in a

referendum.

allocated a similar timeline for
consideration of the Bilt.

. Equal timelines would ensure that no stage
of the constitutional amendment process is
subjected to undue delay and would uphold
the constitutional intention of facilitating
an efficient and predictable process for
constitutional reform.

. We further opine that failure by a House of
Parliament to make a decision within the
prescribed three months should be deemed
as approval of the Bill for purposes of
transmitting and progressing the draft Bill
to the people for referendum.

Council of Governors
. Amend sub-clause (6) as follows-

(6) Ifa House of Parliament does not pass

or reject the Bill within three months, the
Bill shall be deemed have been passed in
respect ofthat House.

Linda Mwananchi Diasoora Leasue
. Amend sub-clause(5) to ensure that a

referendum is concurrent with, not
sequential to, Parliament's failure

. Clause 8(5) treats a referendum as a

remedy after Parliament fails but the
referendum should logically run
simultaneously with, or be triggered
automatically alongside, the parliamentary
vote.

. If the people have already gathered I
million signatures and county assemblies
have approved the Bill, the people's
mandate should not wait for Parliament's
failure.
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. A simultaneous or automatically triggered
referendum removes Parliament's veto
power over a process it did not initiate.

Linda Mwananchi Diesno Leasue
. Amend sub-clause(6) to change the l8

month timeline.

. An l8-month window before a House is
deemed to have not passed the Bill creates
a structural opportunity for deliberate
inaction to frustrate popular initiatives.

. A House that wishes to block a popular
initiative need not vote against it : it can
simply fail to schedule it for l8 months.
The deemed-failure mechanism rewards
procedural bad faith. A shorter, fixed
voting deadline (e.g. 60 days) with
automatic referral to referendum upon
expiry should replace the l8-month
window

Page E of 32



Inter-Relipious Council of KenYA
. Proposed insertion ofnew clause 8A-
8A. Counterproposal by Parliament

( I ) Where a popular initiative draft Bill is
approved by a majority of county
assemblies, Parliament may, before
submitting the Bilt to the President,
prepare and approve a counter-proposal
that offers an altemative to the initiative.

(2) Both the original initiative and the
counter-proposal shall be submitted to
the people in the same referendum as

separate options, each with its own
symbol and answer.

(3) The Commission shall frame clear
questions for each option in accordance
with section 10.

This will encourage negotiation, produce
moderate outcomes, and result in at least 80
per cent of initiatives being withdrawn or
improved without a vote.
The Bill currently lacks this compromise
tool; adding it would dramatically reduce
polarisation and increase policy quality while
preserving the people's ultimate say

Civil Society Parliamentary Ensagement
Network (CSPEIY)
. Proposed amendment to clause 8(5) to

avoid a constitutional impasse of the type
seen in the BBI matter. The amendment
should include a specific provision for
IEBC notifi cation timelines

. Clause 8(5) provides that if one or both
Houses fail to pass a popular initiative Bill,
the proposed amendment shall be
submitted to the people in a referendum.
This is a faithful restatement of Article
257(10). However, the Bill does not
address the sequencing question: does the
IEBC receive the matter directly from
Parliament, or must the promoters re-
engage?

. This gap could cause a Constitutional
impasse of the type seen in the BBI matter.
The Bill should include a specific provision
for IEBC notification timelines in this
scenario.
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7 Clause 9 Bill to amend the
Constitution relating
to a matter specified
in Article 255(l) of
the Constitution.

Linda Mwananchi Diaspora League
. Amend sub-clause(2) to allow opposition

comments and divergent Bills.

. Clause 9(2) allows non-opposing opinions
to be merged into a single Bill but does not
specifu how opposing or minority views
are handled.

. Where citizens or legislators hold
fundamentally different views on a

constitutional amendment, merging only
'non-opposing' opinions silences legitimate
dissent. The Bill should require that
divergent opinions be recorded in a

published report, and that where
irreconcilable differences exist, separate
draft Bills may be submitted to the people
under clause 9(3).

Civil Society Parliamentary Engasement
Network (CSPEN)
. Proposed amendment to clause 9(5) to

provide for the procedure in the event that
no option obtains a simple majoriry.

. Clause 9 addresses divergent draft Bills,
allowing Parliament to merge, select, or
submit multiple Bills to referendum, each

with a separate symbol. Section 9(5)
restricts voters to one option. This is a

sound democratic design principle.

. However, the Bill does not address what
happens when no option obtains a simple
majority - does the entire process fail, or
is a run-offpermitted? This is a significant
omission that could paralyse a referendum
on a contested constitutional matter.
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Coun Assemblies F r m
. Proposed deletion ofsubclause (2)

. Clause 9(2) allows opinions that are "not in
opposition" to be incorporated into a single
Bilt.

. The lack ofa rigorous test for "relatedness"
means unrelated amendments (e.g., judicial
reform bundled with agricultural policy)
could still be forced on voters as a single
package.

8 Clause l0 Referendum

Question

Mr. Aldrin Vundi Kasvoka
. Amend Clause l0 to introduce a

mandatory independent approval or
review process for referendum questions
before publication.

. Bill should expressly provide a legal
avenue for challenging the wording of
referendum questions before the
referendum date in order to avoid
avoidable constitutional disputes after the
vote.

. Clause l0 grants the Commission authority
to frame referendum questions or options
within twenty-one days upon receiving
notification for a referendum.

. Although the Bill requires the questions to
be framed in plain, neutral and factual
language, the provision still leaves broad
discretionary powers in the hands of the
Commission without providing an

independent oversight or approval
mechanism.

Electoral Law and Governance Institute
for Africa
. Amend sub-clause (6) to provide that the

restriction on symbols should only apply
to registered political parties and not
independent candidates.

r The proposal should include the colours
of the registered political parties

. Unlike the symbols and colours of
registered political parties, the symbols of
independent candidates are not legally
registered and hence have no legal
ownership within an electoral cycle.
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Inter-Relisious Council of KenYA
. Proposed amendment to insert sub-

clause(7) as follows-

(7) The Commission shall, not later than
twenty-one days before the referendum,
prepare and publish an official neutral
Voter Information Guide in English and
Swahili containing-

(a) the exact wording ofthe question or
options;

(b) a plain-language summary of the
proposed amendment or issue;

(c) arguments for and against as

subm itted by registered referendum
committees; and

(d) (dXhe estimated fiscal and legal
impact where applicable.

The Guide shall be distributed to every
polling station and made available
electronically and in accessible formats

. Mandatory official information booklets
will enable high voter understanding. This
addition ensures factual balance beyond
the question itself, reduces misinformation
risks, and aligns with globally accepted
standard for voter information without
altering the Commission's existing civic
education mandate.

Linda Mwananchi Diaspoa Leasue
. Amend sub-clause( I ) to ensure that the

referendum notice should come from
both Houses, not the President alone.

. Clause 10(l)(a) triggers the IEBC's
question-framing duty upon notification
from the President. For Parliamentary
initiatives, both Houses should jointly
notiff.

. A referendum arising from a parliamentary
initiative is the product of both Houses
acting under Article 256. Notification to
IEBC by the President alone : who may
have political interests in the question
framing : is inappropriate. Joint
notification by the Speakers ofboth Houses
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should be required for parliamentary
initiative referenda.

Linda Mwananchi Diasoora Leasue
. Amend clause 10 to include a pre-

referendum independent review of
question framing

. No mechanism exists to challenge a biased,
leading, or confusing referendum question
before the vote is held.

. Clause l0(4) sets admirable standards for
neutral, plain-language, bilingual
questions. But there is no pre-referendum
review mechanism.

. An aggrieved party must wait until after the
vote and petition to void the result : far
more disruptive than pre-emptive
correction. A 7 -day window to petition the
High Court on question framing, with a 14-
day determination deadline, should be
inserted.

Civil Societv Perliamentarv Ensasement
Network (CSPEI{)
. Proposed amendment to clause 10(3Xb)

to strengthen civic education.

. Clause 10(3Xb) requires IEBC to conduct
civic education on the referendum through
radio, television, social media and public
forums. Three concerns arise:
i. Institutional independence: IEBC is

the referendum administrator and thus
has institutional interests. International
best practice (Ireland, Australi4 New
Zealand) assigns civic education to an
independent commission or requires a
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structured presentation of both sides.
IEBC's civic education could, even
unintentionally, favour one outcome.

ii. No minimum standards: The provision
sets no floor for civic education reach,
duration, language, or accessibility.
There is no requirement for materials
in minority languages (e.g. Somali,
Rendille, Boran4 Luhya, Kamba), no
requirement for audio/visual formats
for non-literate voters, and no
requirement for prior consultation with
civil society on content.

iii. No independent monitoring: There is
no provision for independent
monitoring of the quality or neutrality
of IEBC's civic education - a gap that
creates an accountability vacuum.

Centre for Multioarty Democracv Kenva
. Proposed amendment to clause l0(2) to

ensure that the relerendum question is

provided in braille and further to ensure
that specific provisions are put in place
to take care of persons with disabilities,
persons in areas of low connectivity and
the elderly voters.

. This is to promote inclusivity and ensure
that all citizens, regardless of their visual
impairment have the same opportunity to
participate in civic processes.

. Further the proposed amendments are to
ensure that the constitutional provisions as

provided under article 27 are met.
County Assemblies Forum
. Proposed amendment to subclause(4) by

(i) deleting paragraph (b) and inserting the
[ollowing new paragraph-
(b) be written Braille, sign language, and

where necessary; and
(ii)by inserting the following new paragraph

immediately after (dF

. Enhances linguistic inclusion and
accessibility, ensuring meaningful public
participation for persons with disabilities.

' Confining to a single subject matter
prevents omnibus "Hobson's choice"
referenda and protects voter autonomy
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(e) configured to a single subject
matter

Countv Assemblies Forum
. Proposed amendment to add a new clause

l0A as follows-

l0A. Public Participation and Civic
Education
(l) The Commission shall, in consultation

with the promoters and other
stakeholders, develop and implement a
comprehensive civic education.

(2) The Commission shall ensure the draft
Bill and proposed referendum questions
are printed and distributed to the lowest
administrative units, including in
accessible formats like Braille and local
dialects.

. CAF is concerned that the lack of timelines
to conduct civic education might result
sensitization not being effective.

. Further, the proposed amendment will
judicial concerns regarding systemic lack
of meaningful public engagement. Placing
the fiscal and operational burden on the
Commission rather than private promoters
ensures a balanced, non-partisan, and
legally compliant outreach process.

9 Clause I I Notice of
referendum

holding Linda Mwananchi Diasoora Leasue
. Amend clause I I to change the forty-

five-day period in sub-clause (2)(d).

. 45 days is insufficient for meaningful
public education on complex constitutional
changes affecting millions of voters.

. Constitutional amendments require at
minimum 90 days' notice to enable genuine
civic education across 47 counties
including rural and marginalised
communities. The 45- day period should be

reserved for nonconstifutional referenda
only.
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Civil Society Parliamentary Engaqement
Network (CSPEN)
. Proposed amendment to clause I l(l) to

ensure correct cross-reference to clause
10.

. Clause I l(l) requires the Commission to
publish a referendum notice within l4 days
after publication of 'the question or option
referred to in Clause 9.'

. Clause 9 deals with multiple divergent
Bills - the general question framing
provision is Clause 10. The correct cross-
reference should be to Clause 10. This
error, if unremedied, creates an ambiguity
about when the notice obligation is
triggered

Centre for Multiparty Democracv Kenva
. Proposed amendment to replace the

reference ofclause 9 with clause 10 ofthe
Bilt.

. This is to ensure reference is made to the
correct clauses in the Bill to prevent any
ambiguities.

. Clause 9 of the bill makes reference to
divergent draft bills while clause l0
provides for the conduct ofthe referendum.

10. Clause 'l 
2 Referendum

Comm ittees
Linda Mwananchi Diaspora Leasue
. Amend the composition

referendum committee to
resource poor citizens.

of the
include

. Clause 12 does not have provisions
requiring registration of a formal
committee with a chief agent, members,
and documentation places civic
participation out of reach for ordinary
citizens and community groups without
organisational resource.

. Clause l2 as drafted effectively limits
active referendum participation to
organised, well-resourced entities.
Individual citizens, community groups, and
grassroots organisations : who are the
primary constituency for popular initiatives
: are functionally excluded.
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a A simplified individual and community
participation pathway, separate from
formal committee registration, must be
provided

Linda Mwananchi Diaspora League
. Amend clause 12 to prohibit the foreign

funding ol referendum committees

. The Bill applies the Election Campaign
Financing Act but does not expressly
prohibit foreign funding of referendum
comm ittees.

. Referendum committees are not political
parties and are not governed by the
Political Parties Act's foreign funding
prohibition.

. An express ban on foreign contributions to
referendum committees mirroring Article
88(4)(i) : must be inserted.

11. PART III CONDUCT OF
REFERENDUM

Oflice of the Attornev-General
. Delete the expression 'Part III' appearing

immediately after clause 16 and
substitute therefor the expression 'Part
IV'

. The Expression 'Part III' appearing
immediately after clause l6 is repeated

t2 Clause l4 Costs of referendum
committee.

Transoarencv International- KenYA
. Insert the following new sub-clauses

under clause l4-
(3) Every referendum committee shall

maintain accurate and complete records
of all contributions, donations,
expenditures and other financial
transactions relating to referendum
campaigns.

. TI-Kenya appreciates the attempt to
regulate referendum committees and apply
provisions of the Election Campaign
Financing Act.

. However, the Bill fails to sufficiently
address disclosure obligations; foreign
funding; use of state resources; and real-
time transparency.
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(4)A referendum committee shall disclose
to the Commission, in the prescribed
manner and within the prescribed
timelines, all donations received and
expenditures incurred during the
referendum period.

(5)The Commission shall publish periodic
campaign financing reports submitted
under this section in a manner
accessible to the public.

(6) The accounts of every referendum
committee shall be subjected to an
independent audit by a qualified auditor
in accordance with regulations
prescribed under this Act.

(7) A public officer, State officer or public
entity shall not use public resources,
public funds, public office, government
infrastructure or official functions to
support or oppose any referendum
question or option."

. The absence ofrobust financing safeguards
creates sigrificant corruption and state
capture risks

13. Clause l5 Voting threshold Inter-Religious Council of Kenva
. Proposed deletion of sub-clause( I )(a) and

renumber subsection (1[b) as( I )(a) and
insert new subclause ( I XbF

(b) For amendments under Articles 255,256
and 257, the amendment shall also be

supported by a majority ofthe votes cast
in at least half of the counties.

r The current 20 percent turnout quorum per
county, while aiming for geographic
balance, risks invalidating a clear national
majority.

. The proposed change maintains county
protection while ensuring a decisive
outcome when voters do participate.
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14. Clause 16 Declaration and
certification of
referendum results

Electoral Law and Governance Institute
for Africa
. Amend clause l6 of the Bill to include the

process of declaration of results and
certification of county referenda.

. The procedure of the results declaration at
the county referenda is different from the
National referendum.

Linda Mwananchi Diasoora Leaque
. Amend clause l6 to address the potential

of an assent before the l4-day petition
window closes.

. The President could assent to a referendum
approved Bill while a petition is pending or
during the 14-day petition filing window.

. Clause 16(2) allows presidential assent
within 30 days of certification.

. Clause 25(1) creates an automatic stay
upon petition filing. The Bill does not
prohibit assent before the l4-day petition
window closes. This must be expressly
addressed.

Centre for Multipartv Democracy Kenva
. Proposed amendment to clause 16(l) by

inserting additional paragraph (d) to
provide for publication of a post
referendum evaluation report.

. This is important-
(i) for institutional learning, democratic

accountability and general public
oversight.

(ii) to meet international standards i.e. as

in the Venice Commission Code.

15. Clause l7 County referenda Linda Mwananchi Diaspora League
. Amend clause 17 to speci! the voting

threshold for county referenda.

. Clause I 7 govems county referenda but
does not speciI the voting threshold. Once
a petition triggers the referendum, what
turnout is required? What majority? The
Bill is silent.

. Clause 15 thresholds should be expressly
applied mutatis mutandis.
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16. Clause 1 8 A resolution of
Parliament for
specific referendum

TransDarencv International Kenva
. Delete the clause

. The provision allowing Parliament to
initiate referenda on "any other matter" is
overly broad and potentially
unconstitutional.

. The Constitution only expressly provides
for referendum in specific contexts under
Article 255, that is, any amendments
touching on supremacy of the Constitution,
Bill of Rights, Sovereignty of the people,
devolution and the independence of the
Judiciary.

. This clause may create an avenue for
potitical mobilization outside constitutional
intent and risks normalizing plebiscitary
govemance.

t7 PART IV REFERENDUM
PETITIONS

Office of the Attornev-General
. Delete the expression 'Part lV'appearing

immediately after clause l9 and
substitute therefor the expression 'Part

. To ensure consistency in the numbering of
the Parts of the Bill

Electoral Law and Governance Institute
for Africa
. Amend this part to ensure that the Bill

provides for a procedure for pre-
referendum dispute resolution procedure.

. This will provide clarity on how the pre-
referendum disputes are resolved before
the conduct of the referendum.

18. Clause 20 Referendum
Petitions

OIIice of the Attorney-General
. Amend by adding the word "or" as the

end of sub-clause (3)(a).

. To indicate that paragraphs (3)(a) and (b)
are disjunctive.

Council of Governors
. Amend sub-clause(5) as follows-

. The Council opines that referenda are

complex nationwide exercises that may
involve scrutiny and recounts of votes and

{)
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(5)A referendum petition shall be heard and
determined within sixty days of todging
the petition.

thus may not realistically be concluded
within 30 days.

Electoral Law and Governance Institute
for Africa
. Amend the clause to ensure that it refers

to the Election Law and not a Bill of
Rights en[orcement provision.

. This provision means that in filing a

Referendum Petition, one shall be required
to indicate the right which has been
violated under the Bill of Rights in line
with Art.22 of the Constitution.

. Unlike the question of a petition under the
Bill of Rights, a referendum petition cannot
be filed on behalf of another person.

Electoral Law and Governance Institute
for Africa
. Amend sub-clause(2) to ensure that it

prescribes the locus standi(the right and
legal capacity of a person to file the
Petition).

. The right and capacity to file the Petition
ought not to be left open for anybody,
especially for a county referendum. This
might be abused

Civil Soc Parliamenta En ment
Network (CSPEN)
. Proposed amendment to clause 20(2) to

ensure the mandatory consolidation of
referendum petitions.

. Clause 20(2) allows any person to file a

referendum petition under Article 22(l)
and (2) of the Constitution.

. The breadth of Article 22 standing -which includes petitions in the public
interest - while constitutionally correct,
must be balanced against the risk of a

multiplicity of petitions on the same matter
overwhelming the courts.

. The Bill's Clause 26(2) addresses this by
allowing consolidation, but does not
require it. The court's consolidation power
should be made mandatory for petitions
challenging the same referendum.
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19. Clause 22 Respondents to a

referendum petition.
Oflice of the Attorney-General
. Amend in sub-clause( 1), by deleting the

words "been guilty of a comrpt practice'
and substitute therefor the words
'committed corrupt act'.

. In order to be consistent with the provisions
of Article 50 (2)(a) of the Constitution
regarding the presumption of innocence of
a person alleged to have committed an
offence.

Electoral Law and Governance Instifute
for Africa
. Amend sub-clause (2) as in its plain

reading, it suggests that a Commission,
(IEBC) can equally file a referendum
petition.

. The Clause is ambiguous

20- Clause 23 Filing of referendum
petition

Ollice of the Attornev-General
. Amend in sub-clause( I ) by deleting the

words 'their behall if more than one' and
substitute therefor the words 'the
petitioner's behall.

. To be consistent with the provisions of
section 3(4) of the Interpretation and
General Provisions Act, whereby words
and expressions in the singular include the
plural and words and expressions in the
plural include the singular.

. Furthermore, it preserves the right of a

petitioner to represent himself or herself in
a referendum petition, regardless ofthe fact
that there may be more than one petitioner.

a
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Electoral Law and Governance Institute
for Africa
. Amend sub-clause(2) as it is unnecessary

given that its intention and purpose have
been covered in clause 22 ofthe Bill.

. The intended purpose has been adequately
covered under clause 22 ofthe Bill.

21. Clause 24 Composition of the
Bench

Council of Governors
. Amend sub-clause( I ) to read as

follows-
(l)A referendum petition shalt be heard by

an uneven number ofjudges, being not
less than three assigned by the Chief
Justice.

. To align to the provisions of Article 165(4)
of the Constitution.

Electoral Law and Governance Institute
for Africa
. The proposal should apply to the National

Referendum Petitions and not to the
county referendum.

. The County Referendum petitions should
be heard and deterrnined by onejudge, just
like a Petition challenging an election of a
county govemor under the Election Act.

22. PART V MISCELLANEOUS
PROVISIONS

Office of the Attorney-General
. Amend by deleting the expression 'Part

IV' appearing immediately after clause
l9 and substitute therefor the expression
'Part VI'.

. To ensure consistency in the numbering of
the Parts of the Bill.

23. Clause 30 Appeals to the Court
ofAppeal

Civil Society Parliamentary Ensasement
Network (CSPEN)
. Proposed amendment to clause 30( I )(a)

to resolve inconsistency in the timelines
for filing.

. The Memorandum states that appeals to the
Court of Appeal are to be filed within 30
days of the High Court decision. However,
Clause 30(l)(a) ofthe Bill states l4 days.

. This inconsistency between the substantive
provisions and the explanatory
memorandum should be resolved.
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Civil Societv Parliamentarv Ensasement
Network (CSPEN)
. Proposed amendment to clause 30(2) to

correct drafting error.

. Clause 30(2) refers to 'subclause (2)'for
appeals acting as a stay - but this is itself
subsection (2). The intended reference
appears to be Clause 30( I ). This circular
self-reference is a clear drafting error.

Civil Society Parliamentary Ensagement
Network (CSPEN)
. Proposed amendment to clause 30 to

ensure that a demonstrated prima facie
case is made before a stav under clause
30(2) takes effect.

. Clause 25(l) provides that filing a

referendum petition automatically stays the
declared results. Given the mandatory 30-
day determination deadline in Clause
29(lXb), the petition stay alone is
reasonably tight.

. The more significant concern is Clause
30(2): an appeal to the Court ofAppeal -filed within 14 days of the High Court
decision - also triggers an automatic stay
for up to 60 further days, with no threshold
requirement. The combined maximum stay
period across petition and appeal is
approximately 104 days.

' Any person may initiate this chain with no
prima facie showing of merit, creating
potential for vexatious litigation that delays
implementation of a democratically-
approved result by over three months.

. The Bill should require a demonstrated
prima facie case before the Clause 30(2)
appeal stay takes effect

Centre for Multipartv Democracv Kenva
. Proposed amendment to clause 30(2) to

ensure proper cross referencing.

. Clause 30( 1) makes reference to the correct
section that makes reference to appeals.

-
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24. Clause 36 Retention and public
inspection of
documents.

Linda Mwananchi Diaspora Leasue
. Amend clause 36 to extend the six-month

period for document retention.

. Six months may expire before all petition
and appeal proceedings are concluded,
risking destruction of evidence.

. A l2-month minimum retention period or
until conclusion of all legal proceedings,
whichever is later is the appropriate
standard for constitutional amendment
referenda.

Trans DA rencv International Kenva
. Amend clause 36 by adopting the

provisions of section 7 of the Public
Archives and Documentation Service
Act.

. The six-month retention period may be
inadequate, particularly where litigation or
investigations continue beyond that period.

. Moreso, the proposed clause refers to the
application of the Public Archives and
Documentation Service Act which gives a
criteria for disposing off records as
follows;

7. Destruction of public archives
Where the Director is o/ the opinion that any
public archives or records are duplicated, or
that for some other special reason any public
archives or records should not be preserved,
he may, in consultation with the Commission
on Administrative Justice and with the
approval of the Cabinet Secretary and ofsuch
other person as the Cabinet Secretary
considers to be primarily concerned with
public archives or records of the category in
question, aulhorize the destntction or other
disposal of such public archives or records:

Provided thal nothing in this section
shall empower the Director to authorize
the destruction or other disposal of any
public archives or records obtained
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otherwise than by transfer under section 5
of this Act, contrary to the terms or
conditions on which they were obtained,
or, i/theywere obtained by gifi, during the
lifetime of the donor without his consent.

. The proposed automatic destruction of
referendum records after six months is
therefore inconsistent with the safeguards
and procedural requirements set out under
the Public Archives and Documentation
Service Act.

. This creates potential ambiguity and

conflict between the two legislative
frameworks, which may create
implementation challenges regarding the

retention, preservation, and disposal of
referendum records.

25 Clause 37 Application of the
Election Offences
Act, Cap. 66

Oflice of the Attorney-General
.ln the marginal note, delete the words

'Election Offences Act'.

. Insert the word 'the' immediately after
the word'provisions'.

. To ensure consistency in the drafting style
of the Government.

. To correct a grammatical error

26 Clause 40 Referendum Code of
Conduct

Office of the Attornev-General
. Amend in sub-clause (1) by inserting the

word 'the' immediately after the word
'under'

. To correct a grammatical error

Centre for Multina rtv Democracv Kenva
. Proposed amendment to explicitly

provide for the referendums code of
conduct, to avoid cross-referencing with
the electoral code ofconduct.

. The cross-referencing may become stale as

laws evolve.

. To adequately address the referendum code
of conduct.
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. We propose for provision of explicit
additions - (5) that address referendum
specific issues such as, the conduct ofthe
promoters of a popular initiative,
obligations of County Governors and
Members of County who have significant
influence over county assembly
consideration.

27. Clause 41 Regulations OIIice of the Attornev-General
. Amend in sub-clause (l) by deleting the

words 'and provisions'

. The words
unnecessary.

are superfluous and

Linda Mwananchi Diasoora Leasue
. Amend clause 4l(1) to ensure that IEBC

Regulations do not contradict the Act or
amend the Constitution.

. The regulation making power in clause 4l
does not expressly prohibit IEBC from
making regulations that contradict the Act's
provisions or that purport to amend
constitutional requirements

Countv Assemblies Forum
. Proposed amendment to clause 4l by

including a new section 41A-
4lA Independence of Popular Initiative

(l) No State officer, including the
President, Deputy President, or member
of the Executive, shal initiate, sponsor,
or fund a popular initiative under
Article257.

(2) Any contravention of subsection (1)
shall render the entire process null and
void.

(3) The Commission shall, in every
verification report, certifi that the
initiative was genuinely citizen-driven.

. Directly codifies and implements the
Supreme Court's ruling that popular
initiatives under Article 257 must remain
exclusively citizen-driven.

. A State officer cannot simultaneously act
as both a player and a referee, ensuring
executive power cannot usurp mechanisms
reserved for direct public sovereignty.
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Transoarencv International KenYA
. Proposed amendment to clause 4l by

inserting the following new sub-
sl2u5ss-

(4) Before submitting any proposed
regulations to Parliament for approval
under this section, the Commission
shall publish the draft regulations in the
Gazette, on its official website and
through at least one newspaper of
national circulation, and invite public
comments for a period of not less than
thirty days.

(5) The Commission shall consider and
publish a summary of the comments
received under subsection (4), including
an explanation of whether and how the
comments were incorporated into the
final draft regulations.

. The regulations of the Act should also be

subjected to public participation before
approval.

28 Clause 42 Consequential
Amendments

Linda Mwananchi Diasoora League
. Proposed amendment to clause 42 to

repeal the Elections Act referendum.

. Proceedings initiated under the repealed
Elections Ac provisions would have no
legal home after repeal.

. A standard transitional savings provision
preserving the legal effect ofacts done and

proceedings commenced under the
repealed provisions is constitutionally
necessary and reflects established Kenyan
legislative practice.

29. General
Comment

Arrangement
clauses

of OIfice of the Attorney-General . The arrangement of the clauses indicated
on page 9 of the Bill is not consistent with
the content of the Bill.

{
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. Align the arrangement of the clauses so

that it is consistent with the contents of
the Bill.

. This is to ensure consistency in the text of
the Bill.

30. General
Comment

Absence of state

neutrality provisions
Civil Society Parliamentary Enqageuent
Network (CSPEN)
. Proposed amendment to address the

neutrality of the state in referenda.

. This is the most serious policy gap in the
Bill. The Venice Commission Code
(Guideline I.3. I ) is explicit that while
govemments need not be entirely passive,
public authorities must not use State
resources flor one-sided campaigning or to
excessively influence the outcome.
Kenya's constitutional history
demonstrates that incumbency advantage
in referendum campaigns is a live risk.

. The Bill contains no provision prohibiting
or regulating the use of public resources,
state media, government vehicles, public
officer time, or county government
resources in referendum campaigns. The
Election Campaign Financing Act
provisions incorporated by Clause l4(2)
apply to referendum committees (which
are not mandatory- Clause 12(l))-notto
the State itself as a campaigner. This
creates a structural imbalance that the Bill
must address.

31. General
Comment

Need to address
disinformation,
online campaigning
and digital
signatures

Civil Societv Parliamentary Ensasement
Network (CSPEN)
. Proposed amendment to address

disinformation.

. The Bill was introduced in February 2026
but contains no provisions addressing:
i. Online and social media campaign

regulation:
The Elections Act's media provisions
are designed for broadcast and print
media. Referendum campaigns
increasingly play out on WhatsApp, X
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(formerly Twitter), Facebook, YouTube
and TikTok.
The Bill's incorporation of the media
provisions of the Elections Act does not
address platform-based campaign
communications, algorithmic
amplification, or coordinated
inauthentic behaviour.

ii. Disinformation response:

There is no provision requiring IEBC to
establish a rapid response mechanism
for referendum disinformation, no role
for the Communications Authority, and

no framework for engaging platforms on
content moderation during referendum
periods.

32. General
Comment

Absence of a post-
referendum
evaluation
mechanism

Civil Societv Parliamenta rry Ensasement
Network CSPEf\r)
. Proposed amendment to include a clause

on post-referendum evaluation
mechanism.

. The Bill provides for IEBC to declare
results (Clause l6) and retain documents
(Clause 36), but includes no post-
referendum evaluation, report, or lessons-
leamed mechanism.

. The Venice Commission Code
recommends that referendum
administrators publish comprehensive
post-event reports. This is important for
institutional learning, democratic
accountability, and civil society oversight.

33 General
Comment

Substantive Gap in
Referendum Code of
Conduct.

Civil Societv Parliamen tarv Ensasement
Network (CSPEND
. Proposed amendment to strengthen the

Referendum Code of Conduct.

. Clause 40 simply incorporates the
Elections Act's Electoral Code of Conduct
by reference. This is adequate for basic

conduct standards but does not address
referendum-specific conduct issues such

e
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as: the conduct of promoters of a popular
initiative, the obligations of county
governors and MCAs who have significant
influence over county assembly
consideration, the obligations of Cabinet
Secretaries and public officers during a

referendum campaign period, or the
obligations of social media platforms
operating in Kenya during a referendum.

34 General
Comment

Eflective
Planning

Process Mr. Robert S. Khaemba
. IEBC must plan a good process to ensure

Kenyans forward to IEBC as many
questions that should be discussed and
such answers be a part of the
Constitution.

35 General
Comment

Dissemination
information

of Mr. Robert S. Khaemba
. Kenyans should be given information on

radio, television and the internet and also
in the newspapers on how they can aftend
meetings, and how they can write to the
Senate, Parliament

36. General
Comment

Referendum
questions

Mr Robert S. Khaemba
. Referendum questions should be

accepted by Parliament and Senate every
month, so long as the questions are
important.

. The committee receiving questions
should sit at least two siftings every week.

37 General
Comment

County voting and
votes on investment
& development

Mr. Robert S. Khaemba
. Referendum voting at county level on

investments and development should be

done at all counties.

. Constitutional amendments should be
made urgently, especially on elections to
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put a stop to a constitutional crisis or our
country degenerating into a failed state.

38. General
Comment

Proposed
quadrennial
referendum

Mr. Robert S. Khaemba
. A countrywide referendum should be

done every 4 years before the next
national elections.

. Such a referendum should check all
chapters in the constitution.

39. General
Comment

Removal of county
assembly
involvement

Mr. Allen Shivanda
. Recommendation to delete clauses

involving the county assemblies in
referendums

. Given the provisions of Article 256( I ) of
the Constitution, no further delegates
should be allowed to intervene with the
decision made by the sovereigns lest we
undermine Article I of the Constitution.

. Drawing examples from previous popular
initiatives in BBI and Punguza Mizigo.,
where both showed how county assembly
process is a conflict of interest, on either
side it touched on political seats, but the
county assembly only passed the one
favouring them.

. On that basis, Article 257, section 5,6,7
should be repealed, from popular initiatives
process and taken to Article 256 on
parliamentarv initiative process.
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20'h July,2026

l'he Clerk of the Senate

Parliamcnt Buildings
NAIROBI

RE: COMMITTEE STAGE AMENDMENTS TO THE REFERENDUM BILL,
2026 (SENATE BILLS NO.3 OF 2026)

NOTICE is given that Sen. Wakili Hillary Sigei, Chairpcrson, Senate Standing Committee

on Justicc, Legal Affairs and Fluman Rights, intcnds to move the following amendments to

the Referendum Bill, Senate Bills No. 3 ot2026. at thc Committee Stage-

CLAUSE 3

THAT clause 3 o[the Bill be amcnded in paragraph(c) by inserting the words "as specified

in clause 18" immcdiately alter thc words "of thc Constitution".

CLAUSE 4

THAT clause 4 of thc Bill bc amended by inse(ing the following new subclause

immediatcly aller subclause (2)-

(3) The conduct of a refercndum undcr this Act shall comply with the principles set out

under Articles 10, 81, 86, and 232 of the Constitution.

CLAUSE 6

THAT clause 6 of the Bill be amendcd in subclause (l) by inserting the word "the"
immediately aftcr the words "inlbrmation on" in paragraph (a).

CLAUSE 7

THAT clause 7 of the Bill be amended by inserting the following ncw subclause after

subclausc (2)-
(3) Each county assembly shall facilitatc public participation in their

rcspectivc county during the processing of the Bill by the county assembly.

CLAUSE 8

THAT clause 8 of the Bill bc amcnded-
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(a) in subclause (5) by deleting the introductory phrase and substituting therefor

the following new introductory phrase -(5) If one or both Ilouses of Parliament fails to pass the Bill within three

months from when the Bill was introduced as stipulated in Article 257(7)

of the Constitution, the Speaker of the rclevant IIouse shall -
(b) in subclause (6) by delcting the words "eighteen months" appearing

immediately after the words "reject the Bill within" and substituting therefor

the words "fourteen days".

CLAUSE 9
THAT clause 9 of the Bill be amended by inserting the fbllowing new subclausc

immediately after subclause (3)-
(4) In the event that draft Bills have been mergcd into one draft Bill, there shall be

separate referendum questions framed for cach mattcr with its own options and

symbols.

CLAUSE IO

THAT clause l0 of the Bill be amended-
(a) in subclause (2) by deleting thc word "may" appearing immediately after the

words "The Commission" and substituting thercfor the word "shall";

(b) in paragraph (b) of subclause (3) by deleting the word "civic" appearing in
paragraph (b) bcfore the word "education" and substituting therefor the word
"voter"; and

(c) in paragraph (a) of subclause (4) by inserting the words 'oand where necessary in

Braille or sign language" appcaring immediatcly after the word "Swahili.

CLAUSE 11

THAT clause I I of the Bill be amended in subclause (l) by dclcting thc words "section 9"
and substituting therefor the words "section 10".

CLAUSE 14

THAT clause 14 of the Bill be amendcd by insening the following new subclauscs

immediately after subclause (2)-

t
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(3) Every refcrcndum committcc shall maintain accurate and complete records of
all contributions, donations, expenditures and other financial transactions

relating to rclcrendum campaigns.

(4)A referendum committce shall disclosc to thc Commission, in the prescribed

manner and within the prcscribed timelines, all donations received and

cxpenditures incurred during the referendum period.

(5)'fhe Commission shall publish periodic campaign financing reports submitted

under this scction in a manner accessiblc to the public.

(6) Thc accounts of every rcfcrendum committee shall be subjected to an

independent audit by a qualified auditor in accordance with regulations
prescribcd under this Act.

(7) A State oflicer, public officer or public entity shall not use public resources,

public funds, public office, government infrastructure or official functions to

support or oppose any relcrcndum question or option."

CLAUSE 16

THAT clausc l6 of the Billbe amended-
(a) in the introductory phrase by deleting thc word "the" appcaring immediately

aller thc words "conclusion ol" and substituting therefor the words "a national";

and

(b) in subclausc (2) by inserting the words "if a petition has not been filed pursuant

to scction 25 of this Act" imrnediately after the words "subsection (lXb)".

HEADING TO PART III
THAT the heading to Part III of thc Bill be amended by deleting the word "III" appearing

immediatcly bcfore thc words "OTIIER REFERENDA" and substituting therefor the word
"1v".

CLAUSE I7
THAT clausc 17 of thc Bill be amendcd by inscrting the following new subclause

immediately after subclausc (3)-

i
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(4) upon conclusion of a relbrendum in subscction (3), thc Commission shall

within three days of thc referendum dcclarc the rcsults through a notice

published in the Gazette.

HEADING TO PART IV
THAT the heading to Part IV of the Bill be amended by deleting the word "IV" appearing

immediately before the words "REFERENDUM PETIIIONS" and substitute therefor the

word "V".

CLAUSE 20

THAT clause 20 of thc Bill be amended in subclause (3) by inscrting the word "or"
immediately after the words "seven days of presentation" in paragraph (a).

CLAUSE 22

THAT clause 22 of the Bill be amended-
(a) in subclausc (l) by delcting the words "bccn guilty of a corrupt practice"

appearing immediately after the words "alleged to have" and substituting

thcrefor the words "committcd a corrupt act"; and

(b)in subclause (2) by deleting the words "prcsented by the Commission" appcaring

immediately after the words "of a referendum petition".

CLAUSE 23

THAT the Bill be amended by deleting clause 23 and substituting thcrefor the lbllowing
new clause-

Filing of
refercndum
petition.

a 23. A rcfcrendum pctition shall bc signcd by cvcry
pctitioner or an advocate acting on the pctitioncr's
behalf.

CLAUSE 24

THAT clause 24 of the Bill be amendcd-
(a) in subclause (l) by inserting the word "national" immediately after the word

"A" appearing at the beginning of the subclause and

(b) by inserting thc following ncw subclausc immediately allcr subclausc ( I )
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(2) A county relbrendum petition shall be heard and determined by at least one

judge appointed by the Chief Justicc.

CLAUSE 27

THAT clausc 27 of the Billbe amended in subclause (l) by dcleting the words "section 43"
appearing immediately aftcr the words "the provisions ofl' and substituting therefor the

words "section 42" -

CLAUSE 30

THAT clause 30 of the Bill be amcnded in subclause (2) by deleting the words "subsection

(2)" appearing afler the words "an appeal undcr" and substituting therefor the words

"subsection (I)".

CLAUSE 34

THAT clause 34 of the Bill be amcnded in subclausc (l) by inserting the following new
paragraphs immediately aftcr paragraph (a)-

(aa) order a scrutiny or a recount of thc votes cast in thc referendum;
(ab) issue structural directions to the Commission;

HEADING TO PART V
THAT thc heading to Part V of thc Bill bc amendcd by deleting the word "V" appearing

irnmcdiatcly belorc the words "MISCEI-I-ANEOIJS PIIOVISIONS" and substituting
therefor thc word "VI".

CLAUSE 36

THAT clause 36 o1' the llill bc amendcd by inscrting the following new subclause

immcdiately after subclausc (5)-
(5) All documents rclating to a referendum petition shall be retained up to the end

of thc litigation process.

CLAUSE 37

THAT clausc 37 of the Bill be amcndcd-
(a) in thc marginal note by deleting the words "Election Offences Act." appearing

immediatcly aftcr the words "Application of the"; and

(b) by inscrting thc word "thc" appcaring irnmediately after the words "provisions
ol".

,

a

I
a
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CLAUSE 38

THAT clause 38 of the Bill be amended by inserting the following ncw subclause

immediately after subclause ( 1)-
(1A) Subject to subsection (l), all rcquests for coopcration madc by thc Commission

to private entities shall be lawlul, reasonable, proportionatc and in writing.

CLAUSE 40

THAT clause 40 of the llill be amcnded in subclause (l) by inscrting thc word "the"
immediately after the words "prescribed undcr".

CLAUSE 41

THAT clause 4l of the Bill be amcnded-
(a) in subclause ( I ) by delcting thc words "and provisions" appearing aftcr thc words

"out ofthe purposes"; and

(b) by inscrting the following new subclauses immediately aftcr subclause (3f- I

(4) Before submitting any proposcd regulations to Parliamcnt for approval under
this section, the Commission shall publish the draft regulations in the
Gazette, on its official wcbsite and in at least one ncwspaper of national
circulation and invite public comments for a period of not less than fourteen
days.

(5) Thc Commission shall considcr and publish a summary ol the comments
received under subsection (4) including an explanation of whcther and how
the comments were incorporated into the final draft regulations.

CLAUSE 2
THAT clause 2 of the Bill be amendcd-

(a) in the definition olthe word "polling station" by inserting the words "section 2

of immediately after the words "to it under";

(b) in the definition of the word "register of voters" by inserting the words "section
2 ofl' immediately aftcr the words "to it under"; and

]

(c) in the definition of the word "voter" by inserting the words "section 2 of'
immediately after the words "to it under".

a
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Dated.

Sen. W ili Hillary Sigei, MP,

Chairperson,

Standing Committee on Justice, Legal Affairs and Human Rights.
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