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PREFACE

ENT AND MANDATE OF THE COMMITTEE

I ) of thc Constitution of Kcnya providcs that cach I Iousc of Parliamcnt may

ittccs and shall makc Standing Ordcrs for thc ordcrly conduct of its

gs

committccs considcr policy issucs. scrutinizc thc workings and

of thc National and County Govcrnmcnts, and cxaminc proposals for

e cnd rcsult of any proccss in Committccs is a rcport, which is tablcd in thc

nsidcration.

tanding committcc on Iiinance and Iludgct is cstablishcd undcr Scction 8(1)

bl c liinancc Managcmcnt (PIiM) Act, 2012 and standing ordcr 228 of thc

ing Ordcrs and is mandatcd to-

a) investigatc, inquirc into, and rcport on all mattcrs rclating to coordination,

control, and monitoring of thc county budgcts and cxamine -

(i) thc Iludgct Policy Statcmcnt prcscntcd to thc Scnatc;

(ii) thc rcport on thc budgct allocatcd to constitutional Commissions

and indcpcndcnt offi ccs;

(iii) thc Division of I{cvcnuc l}ill, thc County Allocation of Itcvcnuc

Ilill, thc County Govcrnmcnts Additional Allocations Ilill, and

thc cash disburscment schcdulcs lor county govcrnmcnts;

(iv) all mattcrs rclatcd to rcsolutions and Ilills for appropriations, thc

sharc of national rcvcnuc amongst thc countics, mattcrs

conccrning thc national budgct, including public financc and

monctary policies and public dcbt, planning, and dcvclopment

policy; and

4
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b Pursuant to Articlc 2211 (6) of thc Constitution, to cxaminc thc rcport of thc

Controllcr of lludgct on thc implcmcnlation of thc budgets of county

govcrnmcnts.

R HIP OF THE COMMITTEE

e constitution ol-thc Standing Committccs ol thc Scnatc olthc'l'hirtccnth

I) ti cnt on'l'hursday, l3tl'Octobcr, 2022,thc Scnatc Standing Committcc on

Budgct as currcntly constitutcd compriscs thc lbllowing Mcmbcrs-

()
b

c

I S

2) S

3) S

4) S

S

S

7)

8)

e)

. (Capt.) Alilbrahim l{oba, ITGII, MP

. Maurccn'l'abitha Mutinda, MP

. (Dr.) lloniKhalwalc, CBS, MP

. Joycc Chcpkocch Korir,, MP

.'l'abitha Karanja Kcrochc, MP

. Mohamcd IrakiMwinyihaji, MP

. Ilichard Momoima Onyonka, MP

. Shakila Abdalla Mohamcd, MP

. Ilddy Gichcru Okctch, MP

Chairperson

Vice-Chairperson

Mcmbcr

Mcmbcr

Mcmbcr

Mcmbcr

Mcmbcr

Mcmbcr

Mcmbcr
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p lcmcnt No. 195 datcd 2gtl,Novcmbcr, 2022.'|hc Ilill was rcad for a liirst

Senatc on 'l.hursday, 16'h l;cbruary, 2023.'l'hcrcalicr' pursuant to thc

o f Article 118 of thc Constitution and standing ordcr 145 of thc Scnatc

g o ers, thc Bill was committcd to thc Standing Committcc on l;inancc and

CHAIRPERSON'S FOREWORD

aymcnt Bill,2022 (Scnarc Ilill No. 8 ot2022) was publishcd vidc a Kcnya

to providc for a lcgal framcwork for prompt paymcnt for supply of goods,

iccs procured by govcrnmcnt cntitics at both lcvcls o[(iovcrnmcnt.

nsideration of thc Ilill, thc committcc hcld mcctings with thc following kcy

to submit vicws on thc llill-

n il of Governors (Co(i),

ission on Rcvcnuc Allocation (CI{A),

ller of Budgct (Col)).

Private Scctor Alliancc (KITPSA), and

tc of Ccrtificd Public Accountants of Kcnya (ICPAK)

tio e following stakcholdcrs submittcd thcir vicws on thc Ilill-

N

't'h

N nal Gcndcr Irquality Commlsston.

al 1'rcasury and Iiconomic Planning,

ssociation of Public Itclations and communication Managcmcnt liirms

COM), and

't'h stitute of Social Accountability (1'lSA)

it bservations

onsidcration of thc llill. thc Commitlcc madc thc Ibllowing obscrvations

ll cc
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thc Ilill would bc an cffcctivc lcgal tool to promotc busincss and curc late

ts, thc public procuring cnlitics entirely dcpcnds on thc availability of

ds from thc cxchcqucr. Furthcr, thc cxchcqucr rclcascs arc dcpcndcnt on

rc cn c collcction pcrformance which at timcs fails to follow the planncd

p tions;

oposed intcrcst ratcs to bc chargcd to procurcmcnt cntitics as a rcsult ollatc

pa ts will bc an additional cost and burdcns to thc cxisting mcnacc of pcnding

b S;

oposcd penaltics undcr offcnccs to accounting officcrs of procurcmcnt

cn ri s arc exorbitant, noting that thcsc officcrs havc littlc control on availability

ol s to mcet thc financial obligation whcn thcy fall duc; and

visions in thc Ilill havc adcquatcly bccn addrcsscd for undcr the Public

I) ent and Asset Disposal (l'I'>AD) Act,20l5 and its attcndant Rcgulations

approved by Parliamcnt in 2020.

ecommendation

idcred the submissions from stakcholders and analyscd thc Ilill, the

o

tt

2022)

mmcnds that thc Scnatc rcjccts thc Prompt Paymcnt Blll 2022 (Scnatc

l

il

b

c
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A w d e ment

o ponunity to commcnd thc Mcmbcrs of thc Committcc lor thcir dcvotion and

II to duty, which madc thc considcration of thc Prompt Paymcnt l\tll, 2022

SU S

I

cx

thank thc officcs o[thc Spcakcr and thc Clcrk ofthc Scnatc lor thc support

to hc Committcc in undcrtaking this important assignmcnt

,I sh to thank thc stakcholdcrs who submittcd writtcn mcmoranda and who

ap bc orc thc Committcc to prcscnt thcir commcnts on thc Ilill

h

I,

t

II o plcasant duty, pursuant to standing ordcr 148 (1) ofthc Scnatc Standing

scnt thc Rcport of the Standing Committcc on liinancc and Iludgct on thc

cnt Ilill, (Scnatc Ilills No.8 of 2022).t

u"t"..B I \p.E \ ap. a.8......

SEN. (CAPT.) ALI IBRAHIM ROBA, EGH, MP,

CHAIRPERSON,

NDING COMMITTEE ON FINANCE AND BUDGET
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ADOPTION OF THE REPORT

P oMPT PAYMENT BILL,2022 (SENATE BILLS NO.8 OF 2022)

W crsigncd Mcmbcrs ol-thc Scnatc Standing Committcc on Iiinancc and

crcby appcnd our signaturcs to adopt this l{cport-

o

I}

SignatureDesignationNa nl(

Chairperson'I

)

rt ) Ali Ibrahim Itoba. Ir(ill,Scr

MI

Vicc-Chairpcrsonn'l'abitha Mutinda MI'4ar c(rScr

McmbcrScr I )r. )lloni Khalwalc, C[]S, MP

t. )y( (cScr Mcmbcr

Mcmbcrthi.

)hcpkocch Korir, MP

rKaranja Kcroche, MPScr abi

an- Mcmbcr (cd l;aki Mwinyihaii. MI'Scr

ar( VvJva/ h**,LMcmbcrich lMomoima Onyonka, MPScr

W"ile)
Vv ivwltlMcmbcrI I a Abdalla Mohamcd. MI'Scr ( ral

\4\iled vtNdl;
McmbcrI Jd: (; ichcru Okctch, MP

n(e.
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CHAPTER ONE

INTRODUCTION

nd
ompt Paymcnt Ilill 2022 (scnatc Ilills No. s of 2022) was publishcd vidc a

Gazcttc Supplcment No. 195 datcd 29th Novcmbcr, 2022.'l'hc Ilill sccks to

placc a lcgal framework to facilitatc prompt paymcnt for supply of goods,

and scrviccs procurcd by govcrnmcnt cntitics both a1 thc national and

lcvcl.

n

co

a

of the Prompt Payment Bill2022 (Senate Bill No. 8 of 2022)

ill proposcs to rcquirc a procuring cntity in thc national or county

mcnts to pay a supplicr by thc prcscribcd paymcnt datc failurc to which, a

ing cntity shall bc liablc to pay an intcrcst calculatcd on thc basis ol thc

I llank base rates;

ill providcs guidancc in dctcrmining dcbts that shall bc givcn priority whcrc

uring cntity shall havc rcgard to thc datcs upon which paymcnt fcll duc and

sh ay dcbts on thc basis ol first-in, llrst-out;

ill statcs that a procuring cntity who lails to pay a supplier by thc duc datc

unlcss othcrwisc agrccd. pay thc lull contract pricc and an intcrcst to thc

su cr in accorclancc with thc amount duc undcr thc contract lor thc supply ol

() works, or serviccs;

ill furlhcr providcs for offcnccs of accounting officcrs of procuring cntitics.

counting olficcr who, without rcasonablc causc or ncgligcntly lails to pay

th ount duc commits an ol-fcncc and shall bc liablc to pay a finc not cxcccding

on illion shillings or to imprisonmcnt lor a tcrm not cxcccding fivc ycars or to

bo c and imprisonmcnt,

onally, thc Ilill providcs for thc rcquircmcnt by thc procuring cntity and thc

SU cr to dcal with cach othcr fairly and lawfully and thc powcr to makc

ob

p

S

rc

10

;
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dclegation of lcgislative powcrs, thc Ilill obligates thc Cabinct Sccrctary to

cgulations lor thc bcttcr carrying into cffcct any provisions o[this proposcd

u on cnactmcntl

C zant ol thc lact that dclaycd paymcnts for public contracts is usually

co p undcd by disputcs on thc tcrms of thc contracl thc Ilill proposcs that whcrc

uring cntity disputcs an invoicc, thc proouring cntity shall, within fourlccn

da S. cturn thc invoicc to thc supplicr and idcntify in writing any defccts in thc

ln c and rcquire thc supplicr to corrcct thc dcfccts;

ill furthcr providcs that whcrc a procuring cntity rcturns an invoicc, thc

p g entity shall pay the supplicr at lcast filly pcrccnt olthc amount duc or as

rh curing cntity and thc supplicr may agrcc. In this rcspcct, a supplicr who

s an invoicc from a procuring cntity shall, within lburtccn days, dclivcr a

tcd invoicc to thc procuring cntity. Intcrcst shall accruc upon thc cxpiration

of

aft

ccn days aftcr thc rcccipt by thc procuring cntity ol a corrcctcd invoicc or

e prcscribcd paymcnt datc, whichcvcr is thc latcr;

eans ol cnsuring implcmcntation of thc provisions of thc law, thc Ilill

s that whcrc a supplicr has dclivcrcd an invoicc to thc procuring cntity and

ounling officcr or thc rcsponsiblc officcr of thc procuring cntity

c cntly, maliciously or without rcasonablc causc fails to rcturn thc invoicc as

d for rcclification or pay thc amount due commits an oflcncc and is liablc,

viction, to a finc not cxcccding fivc million shillings or to imprisonmcnt for

not excccding fivc ycars or to both.

').r

a
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CHAPTER TWO

ERVIEW OF PUBLIC PARTICIPATION ON THE BILL

ons by Stakeholdcrs

ommittcc hcld mcctings with kcy stakcholdcrs to dclibcratc on thc Ilill on

csday, 29'h March. 2023 and 'fhursday,30'h March, 2023.'l'hcy includc-

'l'hc Commission on Iicvcnuc Allocation (CI{A);

'l'hc Council of Govcrnors;

'l'hc National'l'rcasury and llconomic Planning;

l'hc Olficc of thc Controllcr of lludgct;.and

l'hc Institutc of Ccrtificd Public Accountants

ommittcc also rcccivcd wriltcn submissions liom thc following institutions-

National 'frcasury and Ilconomic Planning;

National Gcndcr Irquality Commission;

'l'hc Association of Public I{clations and communication Managcmcnt

Firms (API{IICOM); and

'l'hc Institutc of Social Accountability ('l'ISA).

ommittcc rcccivcd submissions from a total ol' ninc (9) stakcholdcrs as

izcd in this Chaplcr

mission on Revenue Allocation

ommission on ILcvcnuc Allocation notcd thc provisions in the Prompt

nt Bill arc addrcsscd in thc Public Procurcmcnt and Assct l)isposal Act,,

(PPnl)A) and Public Procurcmcnt and Assct Disposal ILcgulations

Il.), 2020. Ilowcvcr, thc Commission proposcd thc following amcndmcnts

ill-

c)

d)

c)

b

a)

b)

c)

a)

d)

5

12

2

I

'Ihc

C
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a) Amcndmcnt ol Clausc 2 on intcrprctation to providc that whcrc thcrc ls no

writtcn contract or thc contract docs not providc for a datc of paymcnt to

rcad sixry (60) days. 'l'his is ro align to rcgulation 150 ( 1) of PPAI)R, 2020.

b) Amcndmcnt of Clausc 3 by dclcting thc words "privatc cntitics' from thc

scopc of thc Ilill. 'l'his is bccausc privatc agrccmcnts arc covcrcd undcr thc

law of contract hcncc it is not ncccssary to covcr thcm undcr thc llill sincc

enforceability will bc a challcngc. 'l'his will align thc Ilill with cxisting laws

and 1o cnhancc cnlorccability olthc law.

c) 'l'hc Commission also rccommcndcd-

d) Rc-drafting of Clausc 4 on prompt paymcnt of accounts to makc it clcar-

c) Amcndmcnt of Clausc 5 on Priority paymcnt by inscrling IITMIS or any

othcr c-procurcmcnt platlorm in placc to aid in prioritization of duc

paymcnts on a "firs1 comc first scrvc basis."

f) Sub-Clausc 9 ( I ) on dcclaration ol pcnding paymcnts- thc Commission on

Itcvcnuc Allocation rccommends dclction of 'small or macro cntcrpriscs'

and substitutc thcrcforc with 'supplicr' to makc thc provision opcn-cndcd

so as to covcr all typcs ofsupplicrs.

g) Clausc 10 on offcnccs-thc Commission rccommcnds harmonization olthc

fine as proposcd in thc mcmorandum with thc Ilill contcnt for consistcncy.

buncil of County Governors

[" d'oun.it of Govcrnors on bchalf of thc 47 County (iovcrnmcnts submittcd thc

lposals on Prompt Paymcnt Bill,2022 as highlightcd bclow-

a) 'l'hc Council apprcciatcs that thc principal objcct of this llill is to put in

placc a lcgal framcwork to facilitatc prompt paymcnt for supply of goods,

works, and scrviccs procurcd by govcrnmcnt cntitics both at thc national

and county lcvcl. ilowcvcr, thcy obscrvc that thc Ilill has not addrcsscd

issucs that may dctcr prompt paymcnt such as dclaycd disburscmcnt of

funds to County (iovcrnmcnts,, contractual disagrccmcnts, rcvcnuc

13
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b)

c)

d)

74

shortlalls by countics, and non-complction of work by contractors or

supplicrs.

Clausc 2 on intcrprctation bc amcndcd as follows -

- ..amount duc' to mcan thc principal sum owing bascd on a commcrcial

transaction, including thc applicablc taxcs, dutics, lcvics or chargcs

spccificd in thc invoicc as providcd for in thc contract and rclating to

thc said transaction. 'l'his is to cnsurc that what is invoiccd must bc

captioncd in thc contract or atlcndant mcmorandum applicablc.

- "invoicc" to mcan a writlcn documcnt including an clcctronic

documcnt. providcd by a supplicr rcqucsting lor paymcnt, having mct

thc contractual obligation lor thc supply of goods, works or scrviccs.

Invoicing must bc bascd on mccting thc contractual obligation

- "prcscribcd paymcnt" to rcad thc datc on which paymcnt is duc undcr

thc tcrnrs ol'any writtcn contract upon complction of thc supply of

goods, works or scrviccs. 'l'hc contractual obligation must bc mct

bcforc invoicing.

- "prcscribcd paymcnt" bc amcndcd to rcad prcscribcd paymcnt datc

mcans in rclation to a commcrcial contract whcrc thcrc is no writtcn

contract or thc writlcn contract docs not providc ftlr thc datc ol'

paymcnt nincty days aflcr rcccipt by thc purchascr o[ an invoicc ltlr

thc amount duc whcrc thc invoicc is rcccivcd aftcr thc complction an

acccptancc of works or complctcd and acccptcd dclivcry of thc goods

or provisions oI scrvicc.

Clausc 4(1) on Prompt Paymcnt o[Accounls bc amcndcd to rcad that "A

procuring cntity shall pay to a supplicr cligiblc bills, this being paymcnt lor

thc dclivcry of goods. works or scrviccs on thc duc datc."

Clausc 4(2) bc amcn<lcd to rcad that a procuring cntity who fails to pay a

supplicr by thc duc datc without justifiablc rcasons shall unlcss othcrwisc

agrccd pay an intcrcst.



Clausc a(5) bc amcndcd to givc cntitics a lccway to ncgotiate and agrcc

with supplicrs who havc a claim lor intcrcst.

Clausc l0 on offcnccs bc amcndcd to providc a finc not cxcccding two

million and imprisonmcnt not cxcccding thrcc ycars or both. 'l'hc pcnalty

for thc offcncc is too punitivc for thc accounting ofliccr and docs not takc

into considcration administrativc challcngcs.

Parliamcnt amcnds scction 17 (6) of thc Public Irinancc Managcmcnt Act,

2012 to crcatc an olfcncc lor untimcly disburscmcnts ol rcvcnuc to County

Govcrnmcnts.

rce o f thc Controller of lludgct

fficc of thc Controllcr ol'Iludgct submittcd thc commcnts bclow on })rompt

ent llill, 2022 -

Purposc and objects-l'hc llill did not cxprcssly providc for its purpose and

objccts.

Scopc o[ thc I]ill-'l'hc l]ill should bc cxpandcd to providc lirr a lcgal

framcwork for prompt paymcnt and rcmittanccs of cmploycc dcductions to

othcr institutions and on paymcnt of ducs from onc Sovcrnmcnt cntity to

anothcr.

Irxisting Pcnding Ilills-'l'hc Ilill docs not addrcss thc issuc of pcnding bills.

Accclcratcd Paymcnt- 'l'hc llill should considcr offcring discounts on carly

paymcnts. Vcndors should bc cncouragcd to offcr discounts if paid within a

spccificd shortcr timc.

Paymcnt Prioritics to Small and Mcdium lintcrpriscs- 'l'hc llill should

considcr vcndor scgmcntation. 'l'his will providc for paymcnts to Small and

Mcdium Iintcrpriscs to bc madc within (30) thirty days whilc largc

contractors to bc madc within nincty days (90).

15
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2.5

r) Irunding ol Intcrcst paymcnts-'l'hc llill should providc for lunding

provisions of intcrcst and pcnaltics paymcnt. For instancc. latc intcrcst

payment should bc paid liom funds availablc lbr thc program'

Computation of Intcrcst-l'he Ilill should spccify whcthcr thc intcrest

providcd undcr Clausc 7(2) is calculatcd on simplc or compoundcd ratcs.

Ilcporting on intcrcst paymcnt- At thc cnd of cvcry Iiinancial Ycar, all

Accounting Officcrs of procurcmcnt cntitics submit rcports on intcrcst

chargcd to thc National 'l'rcasury and thc Ofltcc of thc controllcr of budgct.

Iixccptions to prompt paymcnts-'l'hc Uill should considcr cxccptions to

prompt paymcnts. 'l'hcsc may includc rclatcd to military contingcncy

opcrations. and cmcrgcncics.

i)

at nal Treasury and Economic Planning

ational 'l'rcasury submittcd that thcy rcvicwcd thc Ilill and notod that thc

s raiscd in thc Ilill havc bccn adcquatcly addrcsscd in thc I'ublic

mcnt and Assct Disposal Act, 2015 (PPAI)A) and Public Procurcmcnt and

I)isposal I{cgulations, 2020.'l'hc following scctions addrcsscs thc conccrns

Il ill-

Scction 4 on prompt payment of accounts- 'l'hc National 'l'rcasury notcd

that timclincs within which paymcnts havc to bc madc to contractors is sct

at sixty (60) days and thc pcriod slarts lrom thc day ol'thc rcccipt ol thc

invoicc. liurthcr, goods must bc propcrly ccrtificd bcforc paymcnt. 'l'his is

addresscd by Rcgulation 150 ol' thc Public Procurcmcnt and Asscts

Disposal Itcgulation, 2020.

Scction 5 on priority ol paymcnts- 'l'his is providcd lbr in I{cgulation

139(l) and (6) of thc Public Procurcmcnt and Asscts l)isposal I{cgulation,

2020.

Scction 7 on Intcrcst l{atcs-Scction 140 of l)ublic Procurcmcnt and Asscts

I)isposal Act,20l5 providcs thc samc.
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a

a

) Scction 9 on offcnccs- Scction 176(1Xc) of I'}ublic Procurcmcnt and Asscts

I)isposal Act,2015 providcs for pcnalty lbr dclay in paymcnt bcyond

contractual pcriod.

Scction 6 on rcturn on invoicc-'l'hc National 'l'rcasury rccommcnds that this

bc addrcsscd undcr thc contraclual agrccmcnt bctwccn thc supplicr and thc

Procurcmcnt cntity undcr disputc mcchanism clausc.

Scction 8 on fair dcaling thc- contract should providc on thc contract

obligations of cach party.

clusion, thc Nalional 'l'rcasury is of thc opinion that thc concerns raiscd by

I) mpt Paymcnt Ilill havc bccn fully addrcsscd by Public Procurcmcnt and

I)isposal Act, 2015 (lrl,n I)A) and Public l)rocurcmcnt and Assct l)isposal

tions.2020

te of Certified Public Accountants of Kenya (ICPAK)

submittcd that-

'l'hc institutc is dcdicatcd to cnhancing its contribution and that o[ its

mcmbcrs to thc national cconomic growth agcnda. It is in linc with this that

it supports and apprcciatcs Parliamcnt for thc l]ill that it dccms is long

ovcrduc.

Clausc 4 (3) on prompt paymcnt accounts bc amcndcd to providc clarity on

thc computation ol intcrcst duc. 'l'his will cnablc a procurcmcnt cntity to

dctcrminc with ccrtainty thc amount of intcrcst to bc paid alongsidc

paymcnt duc.

Clausc 4(5) bc amcndcd to allow a supplicr thc right to acccpt paymcnt

without intcrcst in good faith. 'l'his will promotc busincss and support in

cascs whcrc failurc to pay is oocasioncd by factors bcyond thc control of

thc procuring cntity, lbr instancc, COVII)- l9

Clausc 5(2) on priority paymcnts bc amcndcd to providc clarity on thc

cxtcnt to which a procuring cntily can clcar old paymcnts on rcccipt of
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rcsourccs. 'l.his will dclincatc old, outstanding and currcnl priority

paymcnts.

Clausc 7 (2), thc Institute suggcsts that thc calculation of intcrcst ralc on thc

basis of CIIK should bc clcarly spccil'icd. 'l'his will guidc in calculation of

intcrest on ovcrduc amounts for goods, works or scrviccs.

Clausc 9 on thc dcclaration ol pcnding pay should bc amcndcd to cnsurc

that thc supplicr dcclarcs pcnding paymgnts to privatc cntitics.

Clausc l0 on offcnccs bc amcndcd for consistcncy with provisions ol

scction 177 of thc Public Procurcmcnt and Asscts Disposal Act 20 15.'l'hcrc

is nccd to furthcr thc dcfinition of thc word 'ncgligcntly", "maliciously" or

"without rcasonablc mcans" lor clarity and casc of implcmcntation.

ociation of lrublic Relations and Communication Managcmcnt Firms

M)

RIICOM submittcd thc following rccommcndations on thc Ilill-

Clausc 2 should bc amcndcd to providc that whcrc thcrc is no contract, thc

duc datc should bc within 45 days aftcr invoicing datc whcrc thc amount

duc is lcss than Ksh 10 million and within 60 days aftcr invoicing datc

whcrc thc amount duc is morc than Ksh l0 million.

Clausc 3 should bc clarificd in rcgard to thc cxtcnt of thc application.

Idcally thc clausc should also covcr privatc procuring cntitics not just

public cntitics.

A procuring cntity shall ring-I'cncc sufllcicnt funds for thc paymcnt of

goods and scrviccs procurcd from micro and small cntcrpriscs. 'l'hc

procuring cntity should ring-fcncc funds lor thc paymcnt of goods and

scrviccs. Such funds should be hcld scparatcly lrom othcr funds and should

bc uscd cxclusivcly for thc paymcnt of goods and scrviccs procurcd lrom

micro and small cntcrpriscs. 'l'hc obicctivc of the proposcd Clausc is to

cnsurc that thc procuring cntity allocatcs funds cxplicitly lbr thc paymcnt of

)

0

s

)

)

)
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d)

c)

micro and small cntcrpriscs, and rcstricts thc usc of thcsc funds solcly for

this purpose. 'l'his will safeguard thc sustainability ol' micro and small

cntcrpriscs. As a rcsult, this proposal will bc cncouragcd' Appropriatc

budgct managcmcnt practiccs, lransparcncy, accountability and cnsurc

rcsponsiblc cxpcnditurc.

Introducc a clausc which providcs for mandatory rcporting rcquircmcnts for

govcrnmcnt procuring cntitics. Sincc govcrnmcnt procuring cntitics usc

public funds, thcy should bc rcquircd to disclosc thcir paymcnt practiccs to

supplicrs and thc public. 'l'his will promotc transparcncy and accountability,

and discouragc govcrnmcnts from cngaging in unlair paymcnt practiccs'

Introducc a clausc crcating an cnforccmcnt mcchanism to cnsurc

compliance provisions. 'l'hc bill should cstablish an indcpcndcnt body or

agcncy whosc rcsponsibility it will bc to monitor compliancc with thc bill's

provisions and cnforcc pcnaltics for non-compliancc. 'l'his body should bc

cmpowcrcd to invcstigatc complaints. conduct audils and inspcctions, and

issuc fines or takc lcgal action against non-compliant busincsscs. Whilc thc

bill providcs for pcnaltics and intcrcst for latc paymcnts, it docs not spccify

how thcsc will bc cnforccd. As a rcsult, somc busincsscs may choosc to

ignorc thc Bill's provisions and dclay paymcnts to supplicrs without fcar of

any conscqu9nccs.

Introducc a clausc crcaling a disputc rcsolution mcchanism.'l'hc bill should

bc improvcd by crcating a disputc rcsolution mcchanism that is acccssiblc,

affordablc, and cfficicnt. Iior cxamplc, a spccializcd court or tribunal can

handlc disputcs involving micro and small cntcrpriscs. 11 can also providc

for altcrnativc disputc rcsolution mcchanisms such as mcdiation and

arbitration. Micro and small cntcrpriscs oltcn lacc challcngcs in cnlorcing

thcir lcgal rights duc to high lcgal costs and complcxily of thc lcgal systcm.

r)
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2.9

a)

b)

c)

d)

tute of Social Accountability (TISA)

submittcd thc following vicws on thc Ilill-

Add to thc long titlc thc words govcrnmcnt agcncics allcr thc work scrviccs

- this to communicatc thc purposc of thc Prompt Paymcnt llill.

Amcnd dcfinition to rcad - An accounting olficcr has thc dclinition in

scction 2 of thc PIM Act. Irurthcr cxpand to includc thc accounting officcr

for indcpcndcnt commissions.

Insert dcfinition of thc tcrm 'pcnding bills' this law was dcvclopcd to

improvc thc paymcnt of bills, and I'cnding Ilills arc onc ol thc kcy issucs

rcsulting Irom dclays in paymcnt owcd to supplicrs.

Clausc 9 -lncludc all pcnding paymcnts owcd to supplicrs cngagcd- thc

dcclaration is limitcd to small or m icro-cntcrpriscs. A culturc ol' prompl

paymcnt should bc cncouragcd across all busincsscs to Iacilitatc cfficicncy.

il onal Gendcr Equality Commission (NGEC)

(ilrC madc thc lbllowing rccommcndations on thc Ilill-

Clausc 3 by dclcting thc balancc of thc scntcncc lrom thc word "thc

I Govcrnmcnt...." and substituting it with thc following words "...all

t

o

S

u^

o

li entitics making a procurcmcnt to which thc Public l)r<lcurcmcnt and Assct

al Act applics. l'hc Clausc as providcd includcs privatc cntitics and also

the public cntitics to only National and County (iovcrnmcnt whilc thc

li

cn clausc 4 by dclcting thc balancc ol- thc scntcncc from thc word "thc

(]ovcrnmcnt ...." and substituting it with thc following wtlrds "...alla o

u li

o

1s

cntitics making a procurcmcnt to which thc Public l)rocurcmcnt and Assct

al Act applics. 'l'hc clausc as providcd includcs privatc cntitics and also

thc public cntitics to only National and county (iovcrnmcnt whilc thc

Procurcmcnt Act lists all of thc public cntitics.u li

20
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c d Sub clausc a(3) by substituting thc words "procuring cntity" with thc

ing ..'l'hc Accounting officcr rcsponsiblc for failurc to pay or National

ry" whcn rcad togcthcr with thc Public lrrocurcmcnt and l)isposals Act

larly on thc rcsponsibilitics of an Accounting olficcr, thc lollowing is

'l'hc proposals in thc Ilill arc bcncficial to thc supplicrs and cspccially

Pcrsons with Disability, womcn and youth who will bc assurcd of prompt

pay oncc thcy supply thc goods.

IIowcvcr, public cntitics dcpcnd on allocation of funds from thc 'l'rcasury

which somctimcs may takc longcr than anticipatcd cvcn aftcr compliancc

with thc law.

Public I:ntitics do not normally have provision for intcrcst or lincs in thcir

budgctary allocations and so any intcrcst imposcd will still bc from thc

cxchcqucr. Public cntitics may not always gcncratc thcir own rcvcnuc and

rcly on 'l'rcasury.

In summary thc intcntion of thc Ilill is noblc but thc crucial party who will

dctcrminc its succcss is timcly rclcasc of thc funds as pcr thc procurcmcnt

plan submittcd by thc National 'l'rcasury.

7- In thc cvcnt that'l'rcasury docs not rclcasc thc funds as pcr thc plan thcn

ld pay thc intcrcst which will still bc drawn from taxcs by thc intcndcd

iarics. If thc failurc to pay is duc to thc ncgligcncc of thc Accounting

, thcn thc olllccr should bc liablc pcrsonally lbr thc intcrcst payablc and not

ity. Thcrc is a nccd for furthcr consuhation and agrccmcnt with thc National

ry and commitmcnt to rclcasc thc funds as planncd. Liability should attach

thc Accounting Ofhccr or].rcasury dcpcnding on who is liablc and not thc

which docs not havc an allocation of "intcrcst' and will also protcct thc

from multiplc cascs by supplicrs
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CI c Ii should bc dclctcd- 'l'hc pcnalty imposcd on thc Accounting Ofllccr rn

cl 8 for lailurc to pay without a rcasonablc causc of onc million or to a tcrm ol

ears is cxccssivc and disproportionatc. 'l'hc Accounting ofl-rccr is a l)ublic

and thcrc arc codcs that rcgulatc thc conduct of public scrvanls. 'l'hc

cncc in lailurc to pay is a gross misconduct and so should bc considcrcd as

d not as an ol-Icncc. 'l'hc clausc should thcrclbrc bc dclctcd bccausc scction

of thc I'}ublic l)rocurcmcnt Act has imposcd on thc olllccr thc duty of

iancc and such an officcr should bc dcalt with wilhin thc provisions o[

t, ymcnt and labour laws
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CHAPTER THREE
Y OF STAKEHOLDERS SUBMISSIONS AND THEMATIC

AREAS

o considcration of stakcholdcrs' submissions and analysing thc llill, thc

iltcc notcs as lir llo rvs-

u e2

ayment date- thc llill providcs that in mattcrs whcrc this datc olpaymcnt is

thc datc shall bc within nincty days. Ilowcvcr, thc Committcc notcs that

50(1) of thc Public Procurcmcnt and Assct I)isposal I{cgulations,, 2020

t upon ccrtification. thc procuring cntity shall makc paymcnts wilhin sixty

c datc of rcccipt ol-thc invoicc.

interest rates- 'l-hc Committcc notcs this provision is rigid and docs not

cgotiation or ahcrnativc rcsolutions.

2

C

ca

P s

no c

IT ri ll

p CS h

d s t

C tt e3

A p il o of proposed law to procuring privatc cntitics- 'l'hc Comnlittcc notcs that

lb va titutions, whcncvcr thcy cngagc in procurcmcnt ol'goods and scrviccs, thc

p contractual agrccmcnt tcrms which providc for a pcriod within which thc

to bc madc.

c C tt e4

b

pa ll

w ng o

h

c rp

u e5

n debts on the basis of first in- first out- thc Committcc notcs that

150(7) of thc Public Procurcmcnt and Assct l)isposal ILcgulations, 2020,

C

P

ri n
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u

on rcccipt ol-an invoicc or a fcc notc, a procuring cntity shall makc paymcnt

o

u

c - first paid basis

e6

oices- 'l'hc Committcc notcd that thc proccss of proccssing such a matlcr

vidcd undcr thc rcgulations or contract agrccmcnts

e/

e - 'l.hc Committcc notcs that scction 140 of' thc I'}ublic l)rocurcrncnt and

sal Act. 20 15 providcs for intcrcst on ovcrduc amounts and liquidatcd

e Act placcs obligation on both thc procuring cntity and thc supplicr

In addition, thc intcrcst ratc providcd is thc commercial lcnding ratc as

y thc Ccntral llank of Kcnya.

e9

of pending Bills- In cascs whcrc this provision is applicablc, all thc pcnding

lcss of who is owcd should bc dcclarcd

u e10

c Committcc nolcs that scction 176(l)(c) ol'thc I'I)AI) Act,20 l5 prohibits

ymcnt without justifiablc causc. Iiurthcr, scction 116(2) providcs lor

Itics in cascs ol'contravcntion ol'scction

c ll

Secretary to develop Regulations- thc Committcc notcs that thc I'PAI)

80 allows thc Cabinct Sccrctary to dcvclop rcgulations which would assist

crations on mattcrs procurcmcnt and assct disptlsal

tt

t

p

p

u
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CHAI'TER FOUR

MMITTEE OBSERVATIONS ANI) RECOM M ENDATIONS

tio ns

ommittcc, having considcrcd and analyscd thc llill madc thc following

ations-

'l'hat thc provisions of thc Public Procurcmcnt and Assct Disposal Act and

thc Itcgulations thercundcr adcquatcly providc for thc prompt paymcnt by

procuring cntitics for goods and scrviccs dclivcrcd. In particular rcgulation

139(2) of thc Public Procurcmcnt and Assct l)isposal Ilcgulations providcs

that "a procuring, entity shall make prompt and timely paymenls lo a conlroclor

that meets its contraclual ohligation.s". Irurthcr, rcgulation I 39(4) and (5) providc

lhal "unless the contracl provitles olherwise, a procuring enlity sholl pay inlaresl

on the overdue omounls 1nd lhe intere^tl to be paid shall be in accordance wilh

the prevailing commercial bank rales".

b Additionally, rcgulation 150 providcs lor prompt paymcnt in thc lollowing tcrms-

150. Prompt payment for performed conlracls

(l) Subject to lhe availability offunds and after proper certificalion ofthe

goods, .services or works have been done, a procuring entity shall make

prompl poyments.[or all per/brmed conlracts including enlerprises owned

by youth, utomen or persons v)ilh disabililie's and shall make paymenl

within sixty days from the date of receipt of lhe invoic'c.

(2) Where delay of payments.for goods, worlcs and services performed are

likely to hoppen, a procuring entity may./acilitatc invoice discounling

orrangements with a financial institution.for the purpose of advancing

credil to lhe alfecled enterprises stated in paragraph (l).

(3) t.-or the purpose o/'implementing the provisions of paragraph (l)' a

procuring entity shall implemenl the requiremenl through its budgel's'

procuremenl plon.s, Iender nolices and conlracl awards.
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(4) I procuring entily shall submit a quarterly payment performance

statistic to the Narional 'l'reasury and lhe Authority demonstraling

compliance wirh the obligalion to pay invoices within sixty days for

publical ion.

'l'hal, whilc thc Ilill would bc an cffcctivc lcgal tool to promotc busincss

and curc latc paymcnts, thc public procuring cntitics cntircly dcpcnds on

thc availability of funds from thc cxchcqucr. liurthcr, thc cxchcqucr

rclcascs arc dcpcndcnt on rcvcnuc collcction pcrformancc which at timcs

fails to follow thc planncd projcctions.

'l'hat thc proposcd intcrcst ratcs to bc chargcd to procurcmcnt cntitics as a

rcsult ollatc paymcnts will bc an additional cost and burdcns to thc cxisting

pcnding bills; and

'l'hat thc proposcd pcnaltics undcr oflcnccs to accounting officcrs of

procurcmcnt cntitics arc cxorbitant, noting that accounting olficcrs havc

littlc control on availability ol funds to mcct thc llnancial obligations as and

whcn thcy fall due.

endation s

i<Icrcd thc submissions Iiom stakcholdcrs and analyscd thc Ilill, thc

mmcnds that thc Scnatc rcjccts thc Prompt Paymcnt Bill 2022 (Scnatc

I 2022) on account ol' sirnilar provisions adcquatcly providcd undcr thc

cnt and Assct I)isposal Act and thc attcndant l{cgulations lor thc prompt

v curing cntitics for goods and scrviccs dclivcrcd
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2. Introduction;

3. Adoption ofthc agcnda;

4. confirmation of the 39th, 40th, 4l*, 43'd,44th,45th,46th,47th,48th,49th, and 5l't

sittings;

5. Mattcrs arising from minutcs of thc prcvious mcetings;

6. Consideration and adoption of thc Rcport on the Prompt Payment Bill, 2022

(Commirtee Paper No.36 (A))

7. Any Other Busincss, and

8. Datc of thc Ncxt Mecting and Adjournmcnt.

M I N/SFr N/SC F &ll I 29 4 I 21123 CONT'IItMAl'ION oT' M INUl'F]S

a) 'l'hc Minutcs ol'thc 'l'hirty-Ninth sitting hcld on 'l'ucsday, 9rh May, 2023 at 10.00

a.m. wcrc confirmcd as a truc rccord of thc procccdings of the Committec having

bccn proposcd by Scn. (l)r.) Iloni Khalwale, CIIS, MP, and sccondcd by Scn.

Maurccn'l'abitha Mutinda, MI'.
b) 'l'hc Minutcs ol thc l;orticth sitting hcld on 'l'ucsday, 9'h May, 2023 at 1.30 p.m'

wcrc confirmcd as a truc rccord of thc procccdings of thc Committcc having been

proposcd by Scn. Maurecn'l'abitha Mutinda, MP, and scconded by Sen. (Dr.) Boni

Khalwalc, CIIS, MP.

c) 'l'hc Minutcs ol'thc l;orty-|irst sitling hcld on'l'ucsday, 9th May, 2023 at 3.40 p.m.

wcrc confirmcd as a truc rccord ol'thc procccdings of thc Committec having been

proposcd by Scn. Maurccn'l'abitha Mutinda, MP, and seconded by Sen' (Dr.) Boni

Khalwalc, CIIS, MP.

d) 'l'hc Minutcs of thc |orry-'l'hird sitting hcld on wcdncsday 17th May, 2023 at9.00

a.m. wcrc conl'irmcd as a truc rccord of thc procccdings of thc Committce having

bccn proposcd by Scn. Shakila Abdalla Mohamcd, MP, and secondcd by Scn.

Ilddy Gichcru Okctch, MI'}.

e) 'l'hc Minutcs of thc l;orty-|ourth sitting hcld on Wedncsday, 17th May, 2023 at

I L00 a.m. wcrc conllrmcd as a truc rccord of thc procccdings of the Commitlee

having bccn proposcd by Scn. I.)ddy Gichcru okctch, MP, and seconded by Sen.

Shakila Abdalla Mohamcd, MP.

l) 'l'he Minutcs ol thc l;orry-lritth sirting hcld on'l'hursday, l8th May, 2023 at9.00

a.m. werc confirmcd as a truc rccord of thc procccdings of thc Committee having

bccn proposcd by Scn. Shakila Abdalla Mohamcd, MP, and scconded by Scn.

Richard Momoima OnYonka, MP.

g) 'l'hc Minutcs of thc l;orty-Sixth sitting hcld on 'l'hursday, I 8th May, 2023 at ll .40

a.m. wcrc confirmcd as a truc rccord ofthc procccdings of thc Committcc having

bccn proposcd by Sen. Iiddy Gichcru okctch, MP, and secondcd by Scn. Richard

Momoima Onyonka, MI'.

h)'l'hc Minutcs of the Forty-scvcnth sitting hcld on'I'hursday, 18th May, 2023 at l.00

p.m. wcrc conhrmcd as a truc rccord of thc procecdings of thc Committee having

bccn proposcd by Scn. Shakila Abdalla Mohamcd, MP, and secondcd by Scn.

Richard Momoima OnYonka, MP.

2



'hc Minutcs of thc lrorty-1.)ighth sitting hcld on liriday, lgth May,2023 at9.00

.m. wcre conllrmcd as a truc rccord of thc procccdings of thc Committcc having

{, p.opor.d by Sen. Iiddy Gichcru Okctch, MP, and secondcd by Scn' (Dr')

odiKhalwalc. CllS. MP.

h{ Minutes of thc Forty-Ninth sitting held on l;riday, 19th May' 2023 al 1l '30

ol. *"." confirmed as a truc record ol thc procccdings of thc Committcc having

proposcd by Scn. Richard Momoima Onyonka, MP, and sccondcd by Scn

ld{y Gichcru Okctch, MI'
'hJ Minutcs o1'thc |ifly-l.irst sitting hclcl on 'l'hursday, 25th May, 2023 at 10.00

.m. wcre confirmcd as a tnrc rccord of thc procccdings of thc committcc having

ccn proposcd by Scn. Ilddy Gichcru Okctch, MI', and sccondcd by Scn' Shakila

bdalla Mohanrcd. MI)

/S /sct'&I]/29sl2023

I'h mil.ritt"" considcrcd a rcport on thc Prompt Paymcnt lrtll, 2023. 'l'hc rcport

hi ted ovcrvicw ol'the Bill, summary ol stakcholdcrs' submissions and thcmatic

orilmittce obscrvations and rccommcndations

I'h mrnittcc furthcr considcrcd a rcsponsc to Committcc obscrvations on thc llill,
su d by thc Sponsor of thc llill, Scn. Mariam Shcikh omar, MP. ',l'hc committcc

no at thc rcsponsc did not addrcss thc conccrns raiscd

N/SCF'&li/29612023 \t)ol,'l'to\ o["]'ll [] RT]POR'I- ()N PROMPT

PAYMT]N'I' ItII,I, 21122

Ila
ad

la

cofsidcrcd thc rcsponsc from the sponsor of thc Ilill, thc Committcc unanimously

the rcport on Prompt Paymcnt 8111,2022 having bcen proposcd by Scn. Maurccn

N,iutinda, MP, and secondcd by Scn. Joyce Chcpkoech Korir, MP with the

cndation that thc Scnatc should rcjcct thc l)rompt I'aymcnt lrill2022 (Scnatc Ilillsrcc

No ZdZZI onthc account that its provisions arc adequately providcd undcr thc Public

qlt and Assct I)isposal Act and thc attcndant Rcgulations

N cF&t t29712023

th iqg no other busincss thc mccting adjoumcd at 9:42 a.m. Ncxt mccting to bc

hcl I'ulsday, 6th Junc, 2023 at 9:00 a.m

I(}NATURE.... ........t)AT

SEN. (CAPT.) AI,I IBRAIIIM ROBA' I]GH, MP

(cIIAIRPI,IRSON)
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MIN E OF THE THIRTY-SEVENTH MEETING OF THE SENATE

ST G COMMITTEE ON FINANCE AND BUDGET HELD ON

TH 27TII APRIL 2023 AT THE GROU ND FLOOR BOARDROOM

CO H I,I, PARLIAMENT BU ILDIN GS FROM 9.OO A.M.

I'R S

(Oapt.) Ali Ibrahim Roba, EGII, MP-

Maureen thbitha Mutinda, MP

Mohamcd Iraki Mwinyihaji, MP

Richard Momoima Onyonka, MP

Shakila Abdalla Mohamed, MP
'lhbitha Karanja Kcroche, MP

Iiddy Gicheru Oketch, MP

ABSE T ITH APOLOGY

(pr.) Iloni Khalwale, CBS, MP

Jqyce Chepkoech Korir, MP
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Membcr
Mcmbcr

Mcmber

Membcr
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IN DANCE
Scn n Sponsor - Prompt Payment Ilill

MI N F&B,120012023

I'hc C rEon callcd the meeting to order at 9: l8 a.m. 'l'his was followcd by a word

ol'pra

MI F&B/20112023 ADOPTION OF THE AGENDA

I'hc a was adoptcd aftcr it was proposcd by scn. Mohamcd Iraki Mwinyihaji, MP

and sc ed by Scn. liddy Gicheru Oketch, MP, as listcd bclow-
\

l.
2.

3.

4.

5.

6.

7.

Sheikh Omar, MP

PRELIMINARIES



l. Praycr;

2. Introduction;

3. Adoption of the Agenda;

4. Confirmation of Minutes of the 34th,35th and 36s sittings;

5. Matters arising from minutes of the previous mccting:

6. Mecting with Sen. Mariam Sheikh Omar, MP to dcliberate on thc Prompt Payment

Bill,2022 (Committee Paper No. l9A)
7. Consideration of the way forward conceming thc legislativc proposal on Public

Procurement and Asset Disposal ActAmendmenl (Commillee Paper No. 34A);

8. Considcration and adoption of the Report on thc Prompt Paymenl Bill, 2022

(Committee Paper No. 36)

9. Any Othcr Business;and

10. Datc of thc Next Meeting and Adjoummcnt.

MIN/SEN/SCF&B/20212023 CONFIRMATION OF MINUTES

a) 'l'hc Minutes of thc'l'hirty-Fifth Sitting held on Monday, 24th April,2023 at 11.00

a.m. wcre confirmed as a true record of the procccdings of the Committee having

bccn proposed by Scn. Mohamed Faki Mwinyihaji, MP, and scconded by Sen.

Maurccn'lhbitha Mutinda, MP.

b) Confirmation of the minutes of the 34th and 36th wcrc dcfcrred.

MIN/SEN/SCF&BI2O3I2O23 MEETING WITH SEN. MARIAM SHEIKH
OMAR MP TO DELIBERATE ON THE
PROMPT PAYMENT BILL, 2022 (COMMITTEE

PAPER NO. 19A)

1'hc Chairpcrson welcomed Sen. Mariam Sheikh Omar, MP, the sponsor of the Prompt

Payment Bill, 2022, to Committee's meeting. Thereaftcr, hc briefed the Senator that

during public participation, the Committee held consultativc mectings with several

stakcholdcrs and received submissions on Prompt Paymcnt IBil1,2022.

Ihe Senator was informed that, upon consideration of thc stakcholders' submissions the

Committec noted the following issues-

a) that most of the provisions in the Bill have adequately been addressed under the

PPAD Act, 201 5 and its Regulations approved by Parliament in 2020 as outlined

hcrcunder-

i. Clausc 2 on prescribed paymcnt date- Bill provides that in matters where

this date of payment is not provided, the date shall be within ninety days.

Public Procurement and Asset Disposal Regulations (PPADR), 2020

Regulation 150(1) provides that procuring entity shall make payments

within sixty days from the date of receipt of the invoice.



llt

lv

Clause 5 on Paymcnt of dcbts on thc basis of first in- first out- PPAD

Regulation 150(7) providcs that procuring cntity shall makc payment on a

first come - first paid basis.

Clause 7 on interest l{ate - scclion 140 of the PPADA,20l5 providcs for

interest on overdue amounts and liquidated damages.

Clause l0 on oflences- PPAD Act, 2015 section 176(2) provides for

applicablc penalties in cases of contravention of the law.

Clause I I on the Cabinet Secretary to develop Regulations- PPADA, 2015

section 180 allows the Cabinet Secretary to develop regulations.

Clause 4 on waiver of interest ratcs- This provision is rigid and does not

provide for negotiation or altcmative rcsolutions.

dition to the above-mentioned concerns, the Committec made the following

atrons-

That, whilc the Bill sceks to promotc busincss and cure late payments, the

public procuring entities entirely dcpends on thc availability of funds from

thc cxchcqucr. Irurther, thc cxchcqucr rclcascs arc dcpendent on revcnuc

collection pcrformance which at times fails to follow the planncd

projcctions.

Ihat the proposed interest rates to bc chargcd 10 procurcment cntities as a

result of latc paymcnts will bc an additional cost and burdcns to thc existing

menacc of pending bills.

l'hat the proposcd penahics under oflenccs to accounting officers of
procurement entities is exorbitant noting that thesc officcrs have littlc

control on availability of funds to meet the financial obligation when thcy

fall due.

b) n

bs

t

once lng

ti n by Sen. Mariam Sheikh Omar, MP
Upon i vit ti(ln, Scn. Mariam Sheikh Omar, MP, implorcd Members of the Committce

to con

rcjecli

d suggesting amcndmcnts to thc llill rathcr than rccommending wilhdrawal or

o thc Ilill

Com Ite Resolution
fter lib rqtions, the Committec resolved that, within scven (7) days, Scn. Mariam

heikh a.! MP, should providc a rcsponsc to thc Committcc on issues raiscd

the Bill. fhcrcafter, the Committec will makc a resolution on the way

orw

IN S F&B.120412023 CONSIDERATION OF THE WAY FORWARD
CONCERNING THE LEGISLATIVE
PROPOSAL ON PUBIIC PROCUREMENT
AND ASSET DISPOSAL ACT AMENDMENT

OMMITTEE PAPER NO.34A

tt$e considcrcd Papcr No.34 A. Thc Committee was rcquircd to makc a

n on thc legislativc proposal for transmission to the Spcaker. Thc Committce
l'hc C
ctcrm

otcd t

N

ntents ofthc Paper

,

\

ll

l)rcsenta

m

vi

ii.

Iil



{

Aflcr dcliberation, thc Committce resolvcd that thc Lcgislative Proposal on the Public

Procurement and Asset Disposal Act Amcndment should not be published in thc proposcd

form since it would amount to segregation and discrimination of the Persons with

Disabilities (PWDs). Further, no satisfactory empirical data was provided by Sen. Gcorge

Mbugua, MP, to inform the proposal.

MIN/SEN/S CF &BI2O5I2O23

this agcnda item was deferred to allow the Sponsor of the Bill to respond to the issues raised

on the Bill by the Committee.

a) 'l'he Committec unanimously rcsolved to considcr the rcsponses rcccivcd on

statements soughl by Senators and committcd to the Committee in its subsequent

meeting.

b) Irurthcr, ncxt mccting to includc an agcnda itcm on the considcration of the

opcrations of the asset-bascd financial lending companics.

c) 'fhe Committee was informed that some Mcmbers had requested for a brcakfast

mccting with thc Committec to be appriscd on thc I:qualization liund

Appropriation llill, 2023. Aftcr dclibcrations, thc Committee unanimously

agreed that sincc thc Bill was alrcady at Sccond Rcading stage, the Member of
the Committcc who will rcply at this stagc shall claborale and expound on kcy

issucs raised by thc Senators.

d) The Commitlee noted with conccm that the National 1ieasury had failed to
rcspond to the Committcc's requcst on submission of a framcwork indicating the

timelines for scttlement of arrcars allocatcd to thc Equalization Irund in the

previous financial ycars dcspite raising thc matter twice. Thc Committcc resolvcd

to scnd a reminder lctter to National licasury requesting for submission of the abovc

framework within sevcn (7) days. Iiailure to which, the Cabinet Secretary will bc

summoncd by thc Committce.

'l'he mccting adjourncd a

..DATE...TI s faoaj1

SIGNATURE.

SEN. (CAPT.) ALI IBRAHIM ROBA, EGH, MP.

(cHATRPERSON)

CONSIDERATION AND ADOPTION OF THE

REPORT ON THE PROMPT PAYMENT BILL.
2022 (COMMITTEE PAPER NO.36)

MIN/SEN/SCF&B120612023 ANY OTHER BUSINESS

MIN/SEN/SCF&B/207I2023 ADJOURNMENT AND DATE OF NEXT
MEETING

a.m. 'fhc ncxt mecting shall be by noticc.
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OF THE THIRTY.SIXTH MEETING OF THE SENATE STANDING
E ON FINANCE AND BUDGET HELD ON MONDAY 24TH

23ATFOUR POINTS BY SHERATON AIRPORT IN MOUNT
CONFEREN CE HALL FR M 2.00 P.M.

Chairperson
Member

Member
Member
Member

I H APOLO Y

Maureen Tabitha Mutinda, MP
Shakila Abdalla Mohamed, MP
oyce Chepkoech Korir, MP
abitha Karanja Keroche, MP

T
hristopher Gitonga
everlyne Chivadika
ucy Radoli
illicent Makina

redrick Ouma
hirley Milimu
ekento Tonkei
an Mahinda
andemu Barasa

C &8n94 2023 PRELIMINARIES
sdn called the meeting to order at 2:07 p.m. This was followed by a word

C &Bngs/2023

or

alwale, CBS, MP, and seconded by Sen. Richard Momoima Onyonka,

Clerk Assistant
Clerk Assistant

Legal Counsel
Fiscal Analyst
Sergeant-at-Arms

Audio Officer
Researcher

Researcher

Media Relations Officer

below-

II

nrNuLns
COMN[TT tl
APRIL
KENYA II

Ms.

Mr.
Ms.

Mr.
Ms.

Ms

:

Sen.

Scn.

Sen.

Sen.

Scn.

ll
2)

3l

4)

s.l

(Capt.) Ali Ibrahim Roba, EGH, MP-
(!r.) Boni Khalwale, CBS, MP
Mohamed Faki Mwinyihaji, MP
Richard Momoima Onyonka, MP
Eddy Gicheru Oketch, MP

Vice-Chairperson
Member
Member

Member

ADOPTION OF THE AGENDA

the afternoon retreat session was adopted after it was proposed by Sen.

) Boni



sideration of requests by county Assemblies of Kakamega, Laikipia, Garissa,
Trtrrkana on adjustment of their recurrent expenditure budget ceilings for the
023124

si{eration of stakeholders' submissions on the prompt payment Bill,2022
ate Bills No.8 of 2022)
sideration of response to a statement conceming fraudulent activities in
us Kenyan banks

S F&B/196t2023 CONSIDERATI ON OF RE UESTS BY
COUNTY ASsEMBLIE OF KAKAME GAs
LAIKIPIA GARISSA AND TURKANA ON
ADJUSTMENT OF RECURRENT
EXPENDITU RE CEILING FOR FY 2023t24

ittee considered the submissions and requests by the county Assemblies of
Laikipia, Garissa, and rurkana on adjustment of recurrent expenditure

budget

the FY 2023124.

eration, the committee resolved that the recurrent expenditure budget
hebe county assemblies be adjusted as follows-

Kakamega county Assembly-an additional Kshs.65 million to be spent on
acquisition of Hansard Equipment (at Kshs.50 million) and establishment

gf e-Parliament (at Kshs.l5 million).
[aikipia County Assembly-Additional Kshs.40, 131,941.20 for the Fy
2023124. Additional Kshs.l0, 131,941.20 will be provided in the
subsequent financial years. This ought to be used on payment of security
personnel and purchase of office equipment for newly constructed ward
offrces.

Garissa county Assembly-Additional amount of Kshs.30 million to
enable the Assembly to acquire equipment for the newly constructed
county assembly building. Further, an additional Kshs.l g million to cater
for nominated members' mileage. cRA had categorized nominated
rfembers at the minimum monthly claimable reimbursement.
lurkana county Assembly-Additional Kshs.l2l milrion to be used on
public participation and mileage allowance and personnel emolument.
The Assembly had submitted to CRA Mileage data which was one-way.

C &8n97t2023

e( considered submissions on the bill from various stakeholders as listed

atibnal Treasury and Economic Planning
titute of Social Accountabiliry (TISA)

I

a)

b)

c)

FY

The

Thc

The

a)

b)

a)

b)

c)

of

d)

2022



C ncil of Governors (COG)
N ofal, Gender and Equality Commission (NGEC)

Th

rhission on Revenue Allocation (CRA).

lAssociation of Public Relations and communication Management

e

0

s)
h)

he Co

) Co

T

(A RECOM)
Ins tute of Certified Public Accountants olKenya (lCpAK)
Co troller of Budget (COB)

ittee noted that-

Bill in its present form fails to recognize the primary contributor to pending
s which was delayed disbursement of funds as a result of low revenue

co ection performance

M

)a

b)

P

c) In
int

th

bi

st of the provisions in the Bill
curement and Asset Disposal Act

As et Disposal Regulations, 2020

are already provided under the Public
2015 and the Public Procurement and

Aft., 
4

Prornp{

Furthed

ddition, the provision on penalties on accounting officers, and accrual of
$t on late payments is too stringent or punitive to the accounting officers

wh entirely have no much control on disbursement of funds

eli eration, the Committee resolved to consider and adopt the report on the
Pa nt Bill, 2022 (Senate Bills No.8 of 2022) in its subsequent meeting
to dommend that the Senate should reject the Bill

N F&8n98t2023 CONSIDERATION OF RESPONSE FROM
CBK ON STATEMENT ON FRAUDULENT
ACTIVITIES IN VARIOUS KENYAN BANKS

item was deferred to the next meeting. Sen. Mutinda Tabitha, Mp, who
atement from the House, had requested that the response be considered in
ent meeting. The committee acceded to the request and deferred

n ofthe response

C &81199t2023 ADJOURNMENT AND DATE OF NEXT
MEETING

no other business the meeting was adjourned at 4:10 p.m. The next meeting
on Thursday, rh

ATURE DATE lslc"t3
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SEN. (CAPT.) ALI IBRAHIM ROBA, EGH, MP
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d)

Aprll,2023 at 9.00 a.m.
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Clcrk Assistant

Clcrk Assistant
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2. IIon. Simba Arati
3. Mr. llugcnc l-awi

4. Mr. Stcphcn MornanYi

Govcrnor, Kisii County

Lcgal Officer
Programmc Officcr

MIN /sEN/SCr'&B.1t3612023 PREI,IMINARIES

Thc Chairpcrson callcd thc mccting to order at 9: 30 a.m. This was followed by a word

oI praycr and introductions.

MIN/sltN/sc[ &BII3712023 ADOP]'ION OT.''I'IIE AGIiNDA

Thc agcnda was adoptcd aftcr it was proposcd by Scn. Shakila Abdalla Mohamcd, MP,

and sccondcd by Scn. Iiddy Gichcru Okctch, MP, as listcd bclow-

l. Praycr;

2. Adoption of thc Agcnda;

3. Confirmation of Minutes of the l7u', l9'h, 20'h,22"d and24*sittings;

4. Mattcrs arising lrom thc Minutcs of thc prcvious sittings;

5. Mccting with thc-

a) Controllcr of lludgct; and

b) Council of Governors

to dclibcratc on thc Prompt Paymcnt Bill,2022 (Scnatc Bills No.8 of 2022)

6. Any Other Business; and

7. Dalc of thc Ncxt Mccting and Adjournmcnt.

M IN/SEN/SCF-& B/I 3ti/2023 coN I'I RMAI'ION OI.' MIN U]-I]S

Confirmation of minutcs of thc 17"', 19",20'h,22"t and 24'h sittings was dcfcrrcd

MEEI'ING WI'TII STAKI'IIOLDERS 'IO
CONSIDE R'I'III] PROMP'I' PAYMT]N'I' BII,I,
2022

a) Mccline with thc O fficc of the Controllc r of Budsct

Upon invitation, thc Conrrollcr of Budgct (CoB) submittcd thc following proposals and

rccommcndations on thc Bill-

a) Purposc and objccts-Thc Ilill should cxprcssly providc for its purposc and

objccts to cnsurc that thc scopc and intcntion of thc Bill is clcar.

b) Scopc of thc Bill- 'l'hc Bill should bc cxpandcd to providc for a lcgal framcwork

for prompt paymcnt and rcmittanccs of cmploycc dcductions to othcr institutions

and on paymcnts of ducs from onc govcmmcnt entity to anothcr c.g land ratcs.

c) llxisting pcnding bills-Thc Bill should addrcss thc issue of cxisting pcnding bills

and providc for thcir paymcnt and a timclinc for doing so.

d) Accclcratcd paymcnt- Thc Bill should includc a provision on discounts by

vcndors for paymcnts within spccificd shortcr timc.

2

Pending Bills

MrN/SEN/SCr'&B/l 39/2023

I



n invi
ITS SU

tr

n1

Thc 0

foll

ll

Lfnderperformance of own source Rcvcnue lcading to budgct dcficits and
unfundcd commitmcnts.

l;]ailurc by spcnding cntities to align thcir procurcmcnt plans to cash flow
p[ans and approvcd budgcts.

{clays in approval of Supplcmcntary Budgcts and failurc to adopt prior
ybar pcnding bills in thc rcviscd budgcr.
I)clays by thc National 'freasury in disbursing funds to spcnding cntitics
oh a timclv basis.

Divcrsion of funds meant to pay pending bills to othcr activitics or
srfpplicrs.

l{VIS-rctatcd challcngcs, such as thc allowing of dc-commitmcnr of a
vtlid IFMIS commitmcnt to crcatc room for morc cxpcnditurc or voiding
vflid invoiccs and cvcn substiluting payccs. Thc systcm is also frequcntly
clpscd to prcvcnt procurcments.

Pqlitical intcrfcrcnce and rcfusal by succcssivc govcrnmcnls to honour
c{isting obligations.

ll

tv

vt

cCo [u hpr providcd the following rccommcndations to thc abovc causcs and
allcng

cfuntics with pcnding bills should all finalisc rhc vcrification process and
supmit a comprchcnsivc list of pcnding bills for monitoring by thc
obon.
Al[ cligiblc/vcrificd pcnding bills should bc budgcrcd as a first chargc in
thd budgct in line with Rcgulation 55 (2) (b) of thc public I.inancc

anagcmcnt (County Govcrnmcnts) Rcgulations, 2015
pbnding cntitics should prcparc paymcnt plans for thc verificd pcnding
ilis, and cnforccmcnL mcchanisms should bc followcd to ensurc

n(oming administrations should cmploy thc Irirst In First Out (FIFO)

ll.

iii

lv
dhcrcncc

b th

n

to spcnding cntitics as
orttaincd in approvcd disburscmcnt schcdulcs and cash flow plans
n(epcndcnt vcrification of thc currcnt status of pcnding bills is to bc
orle by the officc of thc Auditor Gencral or any other established pFM
stitution

thc Council of Govcrnors

, thc Chairpcrson of thc Technical Committcc on I-inancc and Ilconomic
e{ the following views and proposals with rcgards to the Bill-

fcrion to settlc pending bills.
p National Trcasury should disbursc funds

U

A

3

cc l1'

I

[untrcr 
inlormcd thc commitrcc rhat pcnding bills arc causcd by the

vi

I

vi



a) Clausc 2 be amcndcd as follows-

i. Dchnirion of thc word "amount duc" bc amcndcd by dclcting thc word

"or" aftcr thc word invoicc and rcplacing thercfore with the word 'as' for

clarity.
ii. Dcfinition o[ thc word "invoicc" bc amcndcd by inscrting thc words

..having mct thc contractual obligation" immcdiatcly aftcr thc word

paymcnt sincc invoicing must bc bascd on mccting thc contractual

obligation.

iii. Dehnition of thc word "prcscribcd paymcnt datc" (a) bc amcndcd by

inscrting thc words "upon completion" immcdiatcly aflcr thc word

"contract". 'l'his is bccausc thc contractual obligation must bc rnct bcforc

invoicing.

iv. Dcfinition o[ thc word "prcscribcd paymcnt datc" (b)(i) bc amendcd to

providc that thc mount owcd must bc bascd on thc complction and

acccptancc of works or complctcd and acccptcd dclivcry of thc goods or

provision scrviccs.

Clausc 3-Thcrc is nccd to amcnd by dclcting thc word "privatc cntitics" sincc thc

Ilill dcfincs procuring cntity as a public cntity involvcd in a procurcmcnt' Privatc

cntitics havc privatc agrccmcnts.

clausc 4(l) on Prompt paymcnt of accounts bc amcndcd by inscrting the words

..cligiblc bills, this bcing" immcdiatcly aftcr thc word "supplicr"' Dclaycd

paymcntofsupplicrsissomctimcsductodiffcrcntfactorssuchasnon.
complction ol works.

clausc aQ) bc amcndcd by inscrting thc words "without Justifiablc rcasons"

immcdiatcly aftcr thc words "duc datc". 'l'his is bccausc, somc paymcnts arc

dclaycd duc to justifiablc rcasons likc dclaycd disburscmcnt or contractual

disagrccmcnts.

clausc 4(5) bc amcndcd to providc for waivcr of intercst ratc, by allowing

cntitics to ncgotiatc and agrcc with supplicrs who havc a claim for intcrcsl'

clausc l0 on offcnccs- Thc pcnalty lor thc offcncc is too punitivc for thc

accounting officcr. 'l'hcrc is nccd to rcvicw thc pcriod of conviction and finc' For

instancc, finc not cxcccding two million and for imprisonmcnt not cxcccding 3

years or both.

Thc Committcc madc thc following obscrvations-

a) Thc National 'lrcasury should cnsurc that funds arc disburscd to countics without

unduc dclaycd as stipulatcd in AAiclc 219 of thc Constitution and as pcr thc

disburscmcnt schcdulc approvcd by thc Scnatc'

b) National Trcasury prioritizcs national govcrnmcnt programmcs whcn

constraincd with rcsourccs thus dclaying disburscmcnt of funds to countics and

accumulation of pcnding bills at county lcvcl'

b)

c)

d)

c)

l)

4
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crc
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T

rng prompt payment may not bc a solution to thc pcrcnnial problcm of
bills.
nced for thc committcc to schcdulc a mccting with thc CoB to considcr

mcnt of public funds to countics and county govcrnments budgct
tation rcports for thc past fiscal ycars

trollcr of Budgct should cxpcditc thc proccss of approval of rclcasc of
rn thc county Rcvcnuc Irund to spcnding or spccial purposc accounts.

on, thc committcc thankcd thc coB and thc rcprcscntativcs from thc
ors for honouring committce's invitation to dclibcratc on thc prompt

&B/140t2023 ADJOURN]\{EN1' AND DATE 0t- Nlixl'

thcr busincss thc mccting was adjoumcd at I I :57 a.m. Ncxt mccting to
, 4'h April at l0:00 a.rn

I
t't,...5.b. ?o?3RI.]

-e---sEN. (CAp't'.) ALI IBRAIIIM ROBA, EGII, Mp.

(crrArRPriRSON)
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MIN/SI.] N/SC}'&B/I1812023 ADOP I'ION ()I,' TIIII AGI,INDA

The agenda was adopted after it was proposed by Sen. Mohamed Faki Mwinyihaji, MP,

and sccondcd by Scn. Richard Momoima Onyonka, MP, as listed below-

L Prayer;

2. Introductions;

3. Adoption of thc Agenda;

4. Confirmation of Minutes of the l7th, l8th, l9th,20th,2l'r and 22nd sitting;

5. Mattcrs arising from thc Minutes of thc prcvious sittings;

6. Mccting with Scn. Mariam omar Sheikh, MP, to dcliberate on the Prompt

Payment Btll,2022 (Senate Bills No.8 of 2022) (Committee Paper No.l9);

7. Consideration of the Report on thc induction of the Committee that was held

bctween 7th to lOth February, 2023 in Mombasa County Committee (Committee

Paper No.20);

8. Any Othcr Ilusincss; and

9. I)atc of thc Next Mceting and Adjoumment

MIN/ST]N/S Ct'&llll1912023 CONI.'IRMA .I'ION OT'MINUI'ES
confirmation of minutes of the l7th, l8th, 19th, 2}th,21st and22d sitting was deferred

M I N/S ll N/SC \- &ll I 120 I 2023 MEEI'ING WI'I'II SI.]N. MARIAM SIIIiIKIT
OMAR. MP. TO DI.]LIB I.]RATE ON TIIE PROMPI'
I'AYMI]N'T I}II,I, ,2022 (SBNATE IIILLS NO.8 OF

20221 COMMITTIiI| PAPI]R NO- 19(

'l'hc Committcc considcrcd Committec I'apcr No. l9 on mecting with the sponsor of the

Prompt Payment 8111,2022, Sen. Mariam Sheikh Omar, MP, to deliberate on the issucs

that arosc from the consultative meelings with stakeholders like the Commission on

Revcnuc Allocation and thc Institute of Certified Public Accountants of Kenya (ICPAK).

l.hc Committcc notcd that-

a) 'l'he provisions in the Bill on the charge of interest rate and conviction or fining

of thc accounting officers may not hclp resolve thc issue of pending bills in the

public scctor.

b) 'l'hcrc are othcr undcrlying causes ofpcnding bills apart from delayed exchequer

rclcascs.

c) 'l'herc is a nccd for harmonization of othcr alrcady cxisting laws that provide for

prompt paymcnt such as the Public Procurcment and Disposal Act (PPADA), the

Public Iinancc and Management Act, 2012 (PITMA), and rcgulation 150 of thc

Public Procuremcnt and Asset Disposal Regulations,2020 (PPADR).

After deliberations, the Committee resolved to invite key stakeholders, that is, the

Controller of Budget, the Council of Governors, and the National Treasury to submit

views on the Prompt Paymcnt llill,2022. 'l'hercafter, rc-invite Sen. Mariam Omar Sheikh,

2



MP to Committee's subscquent meeting to delibcrate on the Ilill from a point of
lona

'l'he

from

S N cF&11fi2il2023 CONSII)EII.AI'ION OT''I'IIE RI.]I'OITf' ON 1-III]

o mittee considered the report on the induction of the committee that was held
7tt o l0'h Fcbruary,2023 in Mombasa County. The report comprised of-

O eCtivcs and the cxpected outcome of thc induction
S

ll

l'he C m

rtrary ofpresentation from thc stakeholdcrs -
The National Treasury;
Parliamentary Budget Offrce;
Controller of Budgct;

Commission on Ilevenue Allocation; and
'l'he Institute of Certified Public Accountants Kcnya (ICPAK)

c) P sentation on considcration of County Govcrnments Additional Allocation Cash
Di burscmenl Schcdulc

d) Co

c) t'h Committce's Sccond Session work plan (2023).

itlre adopted the rcport on induction of the Committce having bcen proposed
bvS hakila Abdalla Mohamed, MP, and sccondcd by Scn. Maurcen 'l'abitha

Mulin

MIN/ F&I}112212023 ANYOl'IIEIiI}T]SINI.]SS

l'he C itlee resolved to reschedule the meeting that had bcen schedulcd for Thursday,

, 2O23 from 10:00 a.m. 1o 9.00 a.m. to allow the Members to atlend othcrl6th

comm oetings schcdulcd at thc samc timc

MIN ct'&8n23t2023

Thc m adjoumed at I l:34 a.m. Next meeling to bc held on Thursday, l6th March,
2023 a 9:0

(; A'I-T]II.E vl"alQoe3A't'tt..

sEN. (CAP'I'.) ALI IIIIIAIIIM ttOBA,I,tcII, MI'.

(cTIATRPER.SON)

3

t
I

INDUC'I'ION OF 'TIIE COMMI'I''I'T]E 'I'IIAI'
WAS HELD FIIOM TTII TO IO'I'I I.'EI}RUAIIY.
2023 (COMMITTEE PAPER NO, 20)II

a)

b)

i

itlee observations, resolutions and the way forward.

AD.IOURNMENl'

a,m.
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MIN/S EN/S(l l'&l]/l 12t2023

'l'he agenda was adoPted after it

and scconded bY Scn. Shakila A

ST]N/SC t'&l)/ tt312023

Confirmation of minutcs the 17t

MIN/SEN/SC r.'&t,/l t1t2023

ADOPTION O}'THE AGENDA

*u-p.opo*a by Sen. Mohamcd Faki Mwinyihaji' MP'

bdalla Mohamcd, Ml', as listed bclow-

CEO

Dircctor, Legal Aflairs

Stakcholdcr lingagemenls

N,IH.EI'IN(; WITII COMM ISSION oN

Ii.EVENUE AI,I,OCATroN 'r'o l)ll I,I rllll{41'u

oN 'l'I ll]P R0M P'[ PAYMI]N 't' I}I I,I, 2022

ST]NA'l'E lllLl,s No 8o t- 2022

Commission made thc following proposa ls

6. CI'A. Jamcs Katulc

7. Ms. Shcila Yickc

8. Ms. Jccintcr I lczron

MIN/SllN/SCl'' &l)/11 U2023 PRlLl,IMINARIES

l'hc Chairpcrson called thc mceting to ordcr at I l: 08 a'm l'his was followcd bY a word

ol praycr

MIN/

L Praycr;

2. lntroductions;

3. Adoption olthc Agcnda1,

4. Confirmation of Minutcs ol thc I 7th' I 8rh' I 9th' and 20th sitling;

5. Mattcrs arising lrom thc Minutcs olthc prcvious sittings;

6.McctingwithClutoconsi<lcrthcl)romptPaymcnt:l],ill,2022(ScnateI}illsNo.8ol
2022) (Committee PaPer No' 18)'

7. AnY Other Busincss; and

8. I)atc of thc Next Mccting and Adjournmcnt

CON}'IRMA'TION OI'' MINU'I'ES
h, l8th, 19th, ancl 20th sitting was dcfcncd

tJpon inviration, the rcprcscntativc lrom thc

on thc I)romPt PaYmcnt l\r11,2022-

a) I)roposcd an amendmcnt to change thc duration for payment from nincty (90) days

to sixty (60) days to align it with Itegulation 150 (1) of thc Public Procuremcnt

and Assct l)isposal Itegulations (PPADR)' 2020'

b) Clausc 3 bc amcndccl UJ dctcting "private ent.ities" to align with cxisting laws and

to cnhancc thc cntorccability oi thc law. Privatc cntitics arc includcd within thc

scopc of thc llill which is subjcct of contract law'

c)Clausc4:Sub-clausca(c)shouldbercvicwedsince'thefullsupplier'isvagucas
it is unclcar who such a full supplicr is'

- Subclausc 4(5) nccds to bc rcdraftcd since it is not clcar'

2



a

d)
:_[:::a.* T,":0.0. 

bI inscrting that IFMIS or any orher e_procurement plarform
ln pracc to ard in prioritization of bills that arc due.for paymcnt on a ..first 

comcfirst scrvc" basis.
c)

r)

Sup-clause 9 (l) bc amcndcd by substitutin g thc'words 'small or micro enterprise,ilh 'supplier ' since Ilill covers all typcs of supplicrs not just small or micro
ntcrpriscs

lduse l0 on offbnccs- the finc proposcd is different from the finc indicatcd undcr
bjects and mcmorandum of the Bill. .l.herc 

is necd for consistc ncy

C mittcc notcd that-

As, County Govcmmcnts, and othcr spcnding units preparc annual
rocurement plans within the approvcd budgct and in accordancc with thc lawowcvcr, dclaycd exchcqucr rclcases dcrail implcmcntati<ln of such plans
e Bill is punitivc to thc procunng cntltles, cspccially thc accounting olTiccrncf paymcnt for goods and scrvlccs procurcd is dcpcndcnt on cxchcqucr

Ih

I

S

lcascs

c 'l erc arc provrsions in othcr laws which addrcss thc issuc of prompl paymcnt at
b th lcvcls of govemmcnl, but thcy arc oflcn brcachcd whcncvcr paymcnt of billsdclaycd. 'l'hcsc laws includc thc public l)rocurcmcnt and Disposal Ac1
ls

d) ,I

ra

c) 't'h

)A), thc Public Irinancc and Managcmcnt Ac1, 2012 (PlrMA), thc Narional
I' aSury Circular No. l0/2020 datcd l6rh Junc 2020 on prrontizalion of pcnding
bi ls and rcgulation 150 of the public procurcmcnt and Assct I)isposal
It ulations,2020 O,PADR)

to

I\{IN /S l'&l]/l l5/2 023

a) oqing thc statcmcnt sought by Sen. 
.lbbitha 

Mutinda , MP rcgarding claims of
uf cnt activitics involving various banks, thcrc was consultation with rhc

rpprson of thc National Asscmbly I)cparlmcnlal Committcc on I;inancc and
ndl I'lanning and therc was a proposal to conduct a joint invcstigation on thc
r. 'l'hc rcqucst for joint silting was lorwardcd to thc Spcakcr for approval. If
vod, thc two Committecs shall mecl and agrcc on the tcrms ol rcfcrcncc

b) was a proposal to rcschcdulc lhc participation in thc rolc or parliamcnt in
c fctor managemcnt scminar to 3'd - 7rr'Aprir, 2023 in,nitcd Arab l.rmiratcs

IN C &Bfi16t2023 AI).IO uRNMI,]N'I

problcm of pcnding bilrs is not duc to thc rack or lcgisrativc instruments but
er thc lack of cnforccability of the abovc aforemcntioncd laws.

ssuc of multi-ycar projccts which is a major contributor to pcnding biils nccd
rcconsidercd to providc bcttcr ways to dcal with rclatcd transaclions.

no other busincss, thc meeting adjourned al 12:05 p.m. Ncxt mecting to bc
ncsday, l5th March, 2023 at l0:00 a.m.

3
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ll.'I'hc Kcnya Privatc Scctor Alliancc

l. Ms. Lorna Chcpngctich Advocatc

M I NiSI,l N/SC l'& ti/ I 05/2023 PIII]I,IMINAITIl]S

'l'hc Chairpcrson callcd the mccting to ordcr at 9.30 a.m. 'l'his was followcd by a word

of praycr.

MIN/SEN/S cF'&t]/106/2023 AI)OPTION O l"I'ItE A(;[Nl)A
'l.hc agcnda was adoptcd aflcr it was proposed by Scn. Mohamcd Faki Mwinyihaji, MP,

and sccondcd by Scn. ILichard Momoima Onyonka, MP, as listcd bclow-

1. Prayer;

2. Introductions;

3. Adoption of thc Agcnda;

4. Confirmation of Minutcs of thc l7th, l8th, l9th, and 20th sitting;

5. Mattcrs arising from thc Minutcs of thc prcvious sittings;

6. Mccling with stakcholdcrs to considcr the Prompt Payment Bill, 2022 (Scnatc

Ilills No.8 of 2022) (Committee l'aper No.l8)-

a) ICI'}AK;

b) KIIPSA;and
c) National 'licasury.

7. Any Other llusiness; and

8. I)atc of thc Ncxt Meeting and Adjournment

MIN/SEN/SCF&r]/10712023 ('( )\ ['l lt]l A1'ION o}'MINU'TI]S
Confirmation of minutcs thc l7'h, 18th, l9th, and 20th sitting was dcfcrred

M r N/Sr,tN/SCl'&l|/l 08/2023 M[-,ETIN(] WITII STAKEIIOLDERS TO
DI.]LII}I.]RA'TI.] ON TIIE PROMPT PAYMEN'I'

BILL.2022 (SI.lNA'l'Fl IlILl,S NO.8 C)l'2022)

l. Mccting with ICI'AK

lJpon invitation, the rcpresentatives from the Institutc otCertificd Accountants of Kenya

(ICPAK) prescnted their proposals, recommendations, and justifications on thc Prompt

Paymcnt l\i11,2022 to Commitlcc as summarizcd bclow-

a) Prompt l)aymcnt Ilill is a goo<.i move for thc govcmmcnt to solvc thc problcm of
pcnding bills.

b) 'l'hat whilc prcparing their submission, thcy made rcfercncc to thc following laws

in othcr jurisdictions-

i. ]'hc LIS l'cderal Prompt Payment Act (I'I,A)

ii. 'I'hc Canadian Prompt Paymcnt and Construction Law Reforms

2



'l'hc rc

since i

bcforc

i. 'l'hc Irish Prompt Paymcnt of Accounts Act, 1991
ause 4(3): 'l'hcrc is need for clarity on thc computation of intcrcst duc sincc
ynlcnt in public sector takcs a whilc and is affcctcd by dclaycd cxchcqucr
cascs and dclaycd disburscmcnts to spcnding units

c rcSo u on of hc n1 a cr 'hcrc S nccd o amcIId rh s u C a uSc bb

p h
v

oduc n (,
tr a nc Subc au s c_ Il ordcr o a o rhc sup cr c n ()sh o acc cp

mcnt without intcrcst
ude 5(2): 'l'hcrc is nced to bc clcar on thc cxtcnt to which thc procuring cnrity
cfcar old dcbts. A ncw sub-clausc 5(3) bc introduccd to providc that procuring
tids shall pay debts on thc basis of first-in, first-out". 'r'his rcquircs
fi$uration of the IFMIS.

i) use 7(2): Intcrcst rate calculation on thc basis ofthc ccntral llank ratc should
le,arly spccified. 'lhcrc is nccd for a spccific formula or ratc

s) usc 9 (l) Ile amended to allow the supplier to also dcclarc all pending
ents 1() privatc cntitics

h) use l0 Ilc amcnded 1o bc consistcnl with Scction 177 of thc public
urcmcnt andAsset Disposal Act 2015. Iiurthcr, thcrc is nccd to dcfinc what

gligcntly", "maliciously" or "without reasonablc,, mcans
rc arc a number of fundamcntal issucs that necd to bc addrcsscd among thcm-
ndcrlying causes of delay cspccially in the public scctor. In many cascs,
elays have bccn causcd by delaycd cxchcquer relcascs and disbursemcnt to
hc spcnding units
aPis of Accounting: Ilill docs not considcr Ipsn s accrual accounting but
d$rcsscs IPSAS cash accounting yct thc governmcnl is moving to IpsAS
corual.

xchequcr rclcases and fiscal rcsponsibility: National 'licasury should strive
o icleasc funds to thc MDAs, county (iovcmmcnts, and othcr spcnding units
ared on thcir work plans and cash flow projcctions as prcscnted at thc
ginning of thc financial ycar

cgislativc ovcrsight: Parliament and county Asscmblics through respcctivc
versight commitlees should dcvclop mcchanisms for cxpcditing thc adoption
nd approval of oAG rcports to facilitalc thc implcmcntation of findings
crc tn

ounty Govcrnments: pcnding bills should bc included in countics, mcdium-
rrtr fiscal frameworks and subjcctcd to revicw through the proposcd
tcrgovcrnmcntal mcchanism

ith KIiI'SA

ntativc from KI]PSA informcd thc committec that thcy fully support thc llill
s to protcct private-scctor busincsscs. I Iowever, thc representative appeared
ommittcc without any writtcn submission or proposals on thc llill
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uqe 4(5): 'l'he provision is rigid and does not allow for negotiation and
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,l.hc chairpcrson apprcciatcd and informcd thc rcprcscntativc that ncxt timc KljPSn

should takc committcc's communication scriously and honour such invitation'

Altcr dclibcrations on thc Bill, the committec madc thc following observations-

a)'l.hcprovisionrcquiringthcprocuringcntitytopayintcrcsttothcsupplicraltcr
thcducdatcmaylcadtoincrcascdlitigations.Additionally,thcrcisnecdto
providc a standard intcrcst ratc'

b) i.ack of pruclcnt fiscal disciplinc on thc spending of public funds at both lcvcls of

governmenl rcsults in incrcascd pcnding bills. Both thc national and county

govcrnmcntsshouldcnsurccomplianccwiththcapprovcdbudgctsandccilings

c)

during budgct imPlcmcntation.
.I.hcrcisnccdforcnforccmcntofthccxistinglawssuchaSthcPFMAct,20l2,and

thel,ublicProcurcmentandAssctl)isposalAct,20l5,andenhancedoversightto
cnsurcthatNational.l.rcasurystrictlyadherestothcCountyGovcrnmcnts'cash
disburscmcnt schcdulcs approvcd by thc Scnatc'

MIN/S}.]N/S Ct'&lllil:tgl2ll23 ANY O'I'II}.] IT I}USINI.]SS

,l.he Committcc considcred a lettcr from the National'l'reasury I{ct MO|/I'E 200/01 'lj'

(73), datcd 8th March, 2023, in rcsponsc to the Committcc's lctter RcL No'

SllN/DSlic/l;&II/COIUU2 0Z3l25,datcd 3'd March, 2023, rcqucsting for rcschcduling of

thcmcctingwiththcCommittcetosubmitviewsonPromptPaymentl}ill,2022,from
1'hursday, 9th March, 2023 lo Wcdncsday, 5th April, 2023'

'l'hc committcc notcd that Standing ordcr 148 (l) of thc Scnatc Standing orders providcs

that a committcc to which a Ilill is committcd is rcquircd to tablc a rcport in thc Scnatc

with.in 30 calcndar days upon l;irst Rcading. 'l'he Committcc, thcrcforc' resolvcd to

rcqucst thc National 'l'rcasury to submit any representations by way of writtcn

mcmoranda that thcy may havc on thc Ilill on or before wcdncsday' I 5th March, 2023 '

MIN/ST] N/SCF& Bnl0l2{123 Ar).lot.l lrN MI.]N'I'

ourncd at l0:45 a.m l'hc ncxt mccting is to bc hcld on'l'hursday, 9th

l'he mccting adj

March, 2023 at I l:00 a.m

t)A'l' toloslcotl
€

SI.IN. (CAP1'.) ALI IIIIIAItIM ROllA,I')(;II, MI''

(cIIAIRPERSON)
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lrll S N

(Capt.) Ali Ibrahirn lloba, IiGII, MI'}-
'l'abitha Karanja Kcrochc, MP
Mohamcd lraki Mwinyihaji, MP
Shakila Abdalla Mohamcd, MI)

ABS 'I ITH APOLOGY

R A'T
hristophcr (iitonga

)cvcrlync Chivadika

-ucy Makara

,uby I{adoli
ckcnto'l'onkci
frcdrick Ourna

ilijah Ichrvara
rclistus Mutunc
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Chairpcrson
Mcmbcr
Mcmbcr

Mcmbcr

CIcrk Assistant

Clcrk Assistant

I)cputy Dircctor, PIIO
Lcgal Counscl

Itcscarchcr

Scrjcant-aL-Arms

Audio Officcr
Mcdia Itclations Offi ccr

)ANCtl

Ngao Mutuku Clcrk Assistanl., County Asscmbly olMakucni

CF&III99/2023 PITELIMINARIES

rsOn callcd thc rrccting to ordcr at 10.27 a.rn. 'l'his was lollowcd by a word

1

I

Vicc-Chairperson
Mcrnbcr

Mcmbcr
Mcmbcr
Mcmbcr

Maurccn'l'abitha Mulinda, MP
(l)r.) IloniKhalwalc, CIIS, MP
Jo5,cc Chcpkocch Korir, MI'
Itichard Momoima Onyonka, MP
Irddy Gichcru Okctch, MI'

Mr.
Ms.

Ms.

Ms.

Mr.
Mr.
Ms.

Ms.

l.
2.

3.

4.

5.

6.

7.

8.

lor
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MIN/SEN/SCF&I}/IOO/2023 ADOPTION OI' THE AGI.]NI)A
'l'hc agcnda was adoptcd allcr it was proposcd by Scn. Mohamcd lraki Mwinyihaji, MP,

and sccondcd by Scn. Shakila Abdalla Mohamcd, MP as listcd bclow-

l. Praycr;

2. Adoption of thc Agcnda;
3. Confirmation of Minutcs of thc I I th, I 7th, 1 8tl', and I 9'h sitting;

4. Mattcrs arising from thc Minutcs of thc prcvious sittings;

5. Considcration of rcsponscs to statcmcnts on (Commillee l)aper No.l6)-
a. allcgcd Kshs.l.3lbillion finc imposcd by thc Chincsc Ilank on thc

Govcrnmcnt of Kcnya (GoK) for dclaulting on thc Standard Gaugc

Itailway (S(il{) Prcdatory by Scn. Osotsi Godlicy Aticno, MP;

b. austcrity mcasurcs imposcd by thc Intcmational Monctary lrund (lM|) on

dcvcloping countrics including Kcnya by Scn. Ilamida Kibwana, MP; and

c. prcdalory assct-bascd lcnding by micro-financc lcnding companics in
Kcnya by Scn. I.,ddy Okctch Gichcru, MI'.

6. Considcration of Prompt Paymcnt Bill,2022 (Scnatc Ilills No.8 of 2022) (Committee

Paper No.l7);
7. Any Othcr llusincss; and

8. Datc o[thc Ncxt Mccting and Adjournmcnt.

MrN/SEN/SCr-&B/l 0 I /2023 CONFIRMATION OF MINUTES OF THT,

PII.EVIOUS SI'tT'IN(;
'l'hc Minutcs o[thc l]lcvcnth sitting hcld on'l'hursday, 9th Ircbruary,2023 al I1.50 a.m.

wcrc confinncd as a truc rccord of thc procccdings of thc committcc having bccn

proposcd by Scn. Moharncd l;aki Mwinyihaji, MP, and sccondcd by Scn. Shakila Abdalla

Mohamcd, MI'.

CONSIDERATION OI.' TIII.] RI]SPONSES TO

'l'hc Committcc considcrcd and notcd thc contcnts of thc rcsponscs and rcsolvcd to rcport

to thc Scnatc on thc status of thc aforcmcntioncd statcmcnts through thc Committcc's

quartcrly rcport.

2

I

M I N/SEN/SCF& I]/l 02l2023

S1'A1'EMENl'S

l'hc Committcc considcrcd Committee Paper No. 16 rcgarding thc rcsponscs to thc

tollowing statemcnts-

a) allcgcd Kshs. I .3 I billion finc imposcd by thc Chincsc Ilank on thc Govcmmcnt of
Kcnya (GoK) for dcfaulting'on thc Standard (iaugc Ii.ailway (SGI{) Prcdatory by

Scn. Osotsi (iodfrcy Aticno, MI'.
b) austcrity mcasurcs imposcd by thc Intcmational Monctary lfund (lMI) on

dcvcloping countrics including Kcnya by Scn. Ilamida Kibwana, MP; and

c) prcdalory assct-bascd lcnding by micro-financc lcnding companics in Kcnya by

Scn.lrddy Okctch Gichcru, MI'.



MI /SC}-&B/IO3I2O23 CONSIDERATIoN OI.' TIII.] t,RoMPl'
PAYMENT lltt.t,, 2022 (SENATI.] BII,LS NO.[I
ol.- 20221

l'hc C I l.)

ittcc considcrcd Committee Paper No. l7 on thc Prompt Paymcnt ltill,2022
ittcc notcd that-

F]

I'hc ln

a) thc
'li c in thc Scnalc on 'l'hursday, l6th l;cbruary,2023, and thcrcaftcr, stood

co mittcd to thc Cornmittcc to facilitatc public parricipation;
thc principal objcct of this Ilill is to put in placc a lcgal framcrvork to facilitatc
pro pt paymcnt for thc supply of goods, works, and scrviccs procurcd by

o mcnt cntitics both at thc national and county lcvcl;
c) ill sccks to solvc thc problcm of latc paymcnts to thc supplicrs of goods and

ices and at a macro lcvcl to act as an impctus for growth of busincss andc

co omic dcvcloprncnl
n dcration of thc Ilill, thc Cornmittcc rnadc thc lirllowing obscrvations-

l'lt c is no provision on thc rights of thc procuring cntitics
l'h timclincs providcd for thc rcctification of invoiccs is l.oo short to achicvc
'hc gracc pcriod for mccting thc financial obligation may not bc tcnablc bccausc-

Ordinarily, thc pcriod varics dcpcnding on thc contract Lcnxs.

I)aymcnt of such obligations by public cnl.itics is dcpcndcnt on cxchcqucr
rclcascs

r$vision of charging thc intcrcst may bc misuscd by scrupulous supplicrs to
it public cntitics.

d) c p

p

licr d ib ralions, thc Cornrnittcc rcsolvcd to invitc thc sponsor of thc Ilill, Scn, Mariam
hcikh IIl r, MI), Lo dclibcral"c on thc proposcd lar.v

IN/S N/ cE&t /98t2023 ANY OTHER I}USINESS AND AD.IOURNMENT
ng othcr busincss, thc mccting adjourncd at l1:.20 a.m. 'l'hc Ncxt mccting is

l'hursday, 9'h March, 2023 at 9.00 a.m

Qo" 3

SEN. MAURBEN'[AI}ITIIA MUTINDA, MI'

(vICE-CHAIRI'ERS0N)

hcrc b

obch

t(;

lll

3
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t

Prompt l)aymcnt l\i11,2022 (Scnatc llills No.S o12022), rvas rcad lor a First

b)

LJpon

a)
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REPUBLIC OF KENYA

THIRTEENTH PARLIAMENT

THE SENATE

he S€nate held on Thursday, 16' Fehuary,2023 the Bills listed at the second column

rdmed in th Senate by way of first Reading and thereaftet stood conmitted to the

dilg Committees indicated at the third mlurm

e povisions of Article ll8 ol tln Cmstitutim and siarding ader 145[5) of the Senate

s, the Standing Cornmrttees now invrte interested members o{ the public to subn

tons that they may ha'a on the Bills

iqns may be made by way of cJbmisson of written memoranda on email to the Cler

n tin address: chrk.sanate@pg,Ill|lnt.8o.ka and oped to tln email addresses of

Committee indicated at the f ourth colurnn below. to be recerved on q brfon Turdry'

Cornmlttr Rehmd To Emrl!

t Payment Bill Standirg Conmittee on

Finance and Budget

f ina ncebudgetcomm.senate@pa rliament

go.kete Bills No. B

LlcersinS

o@dureJBill
te Eills No.9

Standirg Conmittee on

Trade, lndrstrialization
and Trurism

ment Standirg Conmittee
m Labour and Social

\i,tlfare
nt! Bill.2022
ls No.ll of

bq accessed on the Padiamnt Webite at http://wwr.parliament.go.le/tha-
-birsinegs/bilh.

E, CBS,

s[ilATE.
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27h March,2023

h Nyegenye, CBS
enate Parl iam entary Service Commission

2-00100

E oF TTI E CoNTROLLER oF BUDGET CoMMENTS oN THE

PT PAYM ENT BILL 2 0 )2 SENATE BILLS No 8 oF ) 0
., )

our ette Ref S EN/DSEC/Fr
o f

commen on rh Prompt Paymen B 2022 Senate B S N 8 otS t (r

reviewed the proposed Prompt Payment Bill,2022 (Senate-Bills No' 8

office supports the enactment of the Prompt Payment,Bill and notes

ttre giil *itt go a long way in addressing the issue of Pending Bills

ersely affected our economy

ih please find our comments as requested' We thank you for your

port
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I OFFICE OF TIIE CONTROLLER OF BUDGET

3U66721 07099 rm00

Bo.le

Bima Hursg 12" I'bor
Haral$ec Awnue
P.o Box 356 I 6-tr0 I 00
Nairoti Xenya

C ON TIIE PROMPT PAYMENT BTII.,2022 (SENAI5 BIIIS NO.8 OT
2022)
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'a-
C

!d
)58,0;
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NT

E
7 Rr andObjects * The Bill should expressly provide for its

purpose and objects. This will ensure that
the scope and intentioq of the Bill is clear.

* The bill should be expanded to provide for a
legal framework for prompt payment and
remittances of employee deductions to other
institutions and on payments of dues from
one government entity to another e.g land
rates.

Scol)e( f the Bill

* The bill should address the issue of exisfing
pendrngbills and provide for their payment
and a hmeTine for doing so.

3 lrxis tinl ;Pending Bills

t The bill should consider offertng discounts
on early payment. Vendors should be
encouraged to offer discounts tf paid within
a ified shorter time.

4 I Accc ,ler,*edPayment

* Consider vendor segmentation where
payrnents to Small and Medium Enterprises
are made within a thifi (3O) day payment
period and ninefy (9O) days for large
contractors.

Pa
Sma
Ente

'len

7at

T:ri

t priorities to
rd Medium
ses

Fun
pa ten'

ing t The bill should provide for funding
provisions of interest and penalties payment
e.g. late interest payment should be paid
from funds available for the program.

t The bill should specify whether the interest
proided under Clause 7 (2) is calculated on
simple or compounded rates.

Corn ti)u lfion of Interest

02022il

of Interest
s
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8 Reporting on interest
payment

* At the end
Accounting
shouid subm

of each Frnancial year,
Officers of procuring enti
it reports on the total amoun

interest paid Confroller
National Treasury.
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ties
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of Budget and

9 Exceptions to Prompt
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ciple of consultation and cooperation as envisaged in the Constitution,
viewed the Prompt Payment Bill, zozz and would like to forward our
dum attached herewith for your consideration.

4040
s Del

h

t

8l

K

v
n

arM

IBMI!

ze)

-'refe
lrch :

sed o

: Cou

itten

: appt

urs si

ryM

r Is:E

Ref:

Marchlzo

of
rl

r.

above subject and your letter Ref. SEN/DSEC/F&B/CORR/zoz3/24 dated :nd
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COUNCIL OF GOVERNORS

LEGISLATIVE MEMORANDUM ON THE PROMPT PAYMENT BILL, 2oz2

TO

FROM

THE COUNCIL OF GOVERNORS

1

a

THE SENATE STANDING COMMITTEE ON FINANCE AND BUDGET

I



THE COUNCIL OF GOVERNORS,

In recognition of the fact that sovereign power of the state is exercised at two levels of government, that
Government and the County Governments, whose distinctness is recognized by Article 6 (z)

ln further recognition of the need to ensure that all legislation is cognizant of devolved governments; and

is, the National

Aware of the need for coordinated action between the National and County Governments to ensure that legislation properly

responds to the key issues, and further reflects the spirit and purpose of devolution.

Having reviewed the Prompt Payment Bill, 2022, the Council of Governors on behalf of the 47 County 6overnments submits the
proposals highlighted herein below for consideration:

A. GENERAL COMMENTS

Therefore, before the enactment of the legislation there is a dire need to first ensure enforcement of Article zr9 of the
Constitution of Kenya,2olo as read together with Section t7 (6) of the Public Finance Management Act, zotz on timely

2

a

I
I

The Council of Governors appreciates that the principal obf ect of this Bill is to put in place a legal framework to facilitate prompt
payment for supply of goods, works and services procured by government entities both at the national and county level. While
this is a progressive legislation to provide for timely processing of payment, we observe that the Bill has not addressed issues that
may deter prompt payment. They include but not limited to:

. Delayed disbursement of funds to the County Governments
o Contractual disagreements
o Revenue shortfalls by the Counties
o Non-completion of work by contractors/suppliers
o Other unforeseen factors
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supPlier

s.rrpplier in aecordance with
this section on the amount
due under the contract for
the supply of goods, works,
or services.

+.(S) An interest shall not be
waived by the supplier, and
shall be included with the
amount due for the supply
of goods, works or services
without demand for its
payment being made by the

1o. Where a supplier has

delivered an invoice to the

I procuring entity and the

I accounting officer of the
procuring entity negligently,
maliciously or without
reasonable cause

fails to -

provided for under section 6

of this Act; or
(b) pay the amount due by

{ulkontractlrrice andan intetest to
the supplier in accordance with this
section on the amount due under
the contract for the supply of
goods, works, or services.

Amend to read;

4.(5) An interest may be waived by
the supplier by agreement of the
parties, and if so shall not be
included with the amount due for
the supply of goods, works or
services without demand for its
payment being made by the

lie r

To give entities a leeway to negotiate
and agree with suppliers who have a

claim for interest

Clause ro
Offences

su

to. Where a supplier has delivered
an invoice to the procuring entity
and the accounting officer of the
procuring entity negligently,
maliciously or without reasonable
cause fails to -

for under section 6 of this Act; or
(b) pay the amount due by the due
date; or

| 
(a) return the invoice as | (a) return the invoice as provided

Amend to read as follows: We find that the penalty for the
offence is too punitive for the
accounting officer and the same
does not take into consideration the
administrative challenges that may
be encountered in the process of
making payments
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C Ml.tN't'AttY oN'l't Iti t,ltoMl,'l' llnYMliN'l' Iill.L, 2ro22

stitutional ltasis of our memor:rndum

C oranclum is prcmisccl on thc ob.jccts ol'Chaptcr tz on l'ublic
l) (l as :rrticulatcd undcr Articlc z<lr(a),(b),and (c), zoS(t) and (z),

r9 and 249 (r) (a) ot'thc Constitution.

slrccial rt:lr:r't'nct', is Articlc z<t5( r), n'hich spclls out thc
ruircmcnt to nraltc rcconrnrcndatior"rs Lo l)arliamcnL "(t) \\'hcn a

that includcs provisions dcaling with thc sharing o1 rcvcnuc, or
ll financial mattcr conccrning collnLy govcrnmcnts is pr-rblishcd,

Commission on l{cvcnuc Allocation sliall considcr thosc
visions ancl urzly m4kq lccomlrulndatitltts Lo thc NaLional

cnrbh' antl thc Scnatc

),

r

il

l)

('

clc zo5(z), u'hich statcs that thcsc rccommcndations shall bc

Icd in Parliarncnt, and cach housc shall considcr the
nrrnt'nrl:rtions bt'lilrc voting on thc llill.

roduction

(' , thc Kcn1,:rn lt'gal ll'amcu'ork morr: spccil'ically thc l)ublic
cnl. and l)isposal Act (l'}l'}Al)A) ancl thc l']ublic Financc and
cnl Act (PFMA) addrcss thc issuc ol prompt paymcnt for
of w<lrks, g<l<lds and scrviccs at b<lth lcvcls of govcrnmcnt.

LI

il

('

lo 4 ol' thc l'l'Al)A providcs for thc rcsponsibilitics of accounting
procrlrcnrcnt including cnsrrring a procuring cntity crlmplics

ct, that procurcln(]nt lllans arc prcparcrl arc u,ithin bLrdgct and
ancc n,ith l'iscal ob.icctivcs. Strch pror:urcrncnI plans arc

o

t

(:

1

I
-

'r'h

A.

is

all

su

d

I

n t

b

M

l

Ircntly submil.tctl to thc NaLionul'l'r'cusury.

lil



|'urthcr, scction 53 of thc I'PAI)A providcs for procurcment and assct
disposal planning, with Scctir)n S:l (z) rcquiring that an accounting
ol'flr:cr shall prcparo an annrr:rl procurr:nrcnt lllln that is rcalistit: ancl

rvhich is rvithirt thc apprrlr,cd brrrlect, plior to tlrt'r'onrnrcrrccnrcrrt ol'cach
ycar.

National 'l'rcasury Circular No. ro/zozo datcd r6th .lunc 2o2o ot-l

prioritization oI pcnding bills listcd various provisions oI thc law that
apply to accounting of'llccrs in financial utauagcmcnl. 'l'hcsc laws arc
continttrntsly brcachctl u'lrcr.tcvcr pa1'nrcnt ot' Itills is clclavccl rvhich
indicatcs tltat thc problcnr is rt<lt tluc to thc lack ol lcgislirtivt: instnrrtrcnts
bul. rathcr thc lack ol'cn[irrccability. Spccif ically, Scction 74 ol'thc l)FMA
which providcs for disci linir mcasurcs against ptrblic and accountiul3
officcrs which statcs "l;or the pln'poses of this secliort, tt ptLblic rfficer or'

accottnlinq ofJicer en(l(rqes in intproper conthLcl tn relatiort lo a nnliortctl
qoDertlnTetll enlittl i.[ the rtlJicer- (. ) (cl) fails, uithout reo'sonable
€.xcu.se, lo pell eli.clible anrl upproued bill.s prontpllu in
cf t'c u rrr.strr n ce.s w h er e.furr rl.s rr re ;rro uirlcrl. lit t'. "

'lil cttablc irnltlcnrcntation ol'thc irltrlvc 1tr'<tvisions ol'thc l)l),,\l),\,
rcgr.rlation l5o of- thc l)trblic l)roctrrcnrcrrt and Assct l)isltosal
l{cgtrlations, 2o2o (l'l']nl)lL) contains utorc dctailcd provisions on
prompt paymcnt for pcrforntccl contracts. Ilcgulation r5o (r) o[ thc
PI']AI)l{ provirics as filllows:

Subjecl lo llrc uuuilnbilittl ol'furuls cuul ofter proper certiJicoliort o.f'tlrc
rloocls,.serufcc.s or works lutue been {lone, tt 1;roctn'inc1 ertliLty shctll rnoke
prontpl Tttttyttenls -[or ttll perforrned conlr'(rcl.s inchulirtrl enlcryl'i.se.s
owrrctl b.t1 .t1oullt, u)onten o,'l)er'.son.s ruith rli.sabilities orttl sltoll rrtctke

patyrrtenl within sixttl rlcttls fi'orn lhe rlnte of receipl oI lhe irruoice.

lironr thc f<lrcg,oing provisions, it is sal'c to conclrrck: that thc currcnt lcgal
framcr.r,ork has substantivc lc.qirl 1lror,'isiorrs to lhcilitatc prornlrt pilynrcnt
ol'pcnding, biIls.

)
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use by Clausc Analysis

llccrlrnmcndation

[.]nrlt'r' ([r)rr'/rcre 1/tcnr i.s rtr.r

u,l'illcrr c'ottlrocl ot' tlte
uritten cortlrttcl cloes rutl
prouidc _lrn' tlte rlale oJ
pet)nrcnl, nirtelry duqs
a-l'ter -
go rlavs pcriocl is not
1rrompt.

R e c o r rt nt en rlrr I in n.'
,\nrt:ntl clrrration Lu r'

S (6o) days.

.Itrstification

'lir align n'ith l{cgulation r5o
(t) ol'thc l']l'}Al)l{

cad

3

T
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Clausc 13

ApplicaLi<ln

Clausc 4
Prompt
l)aVnrcnt
itccr)trnts

'l'\rc clotrse reuds in 'l'o align rvith cxislitrg larts
ptrrt.....'l'his AcL shall and to cnhancc cn[brccability
appllJ lo TtcttlnrcnL due for of thc law
qitir{s,'u)rtrks, tmd scruicc.s
ysroarred bu ysriuole
crttilies, lltc rlrtliortal
qol;ertnnanl, cottttltl
qouerttrttt:ttls tuttl etltJ
othe.r erttittl speciJied os n

public ert t i l -ty tuuler'.sec......
I)rivatc cntitics arc
includcd r,r,ithin thc scopr:
ol'thc Ilill which is strb.icct
<ll'privatc law

Rccommendation:
Amcnd thc clausc by
dclctirig "ytriuole erililies"
lronr thc scopc o[ thc l]ill.
Il thc iutcnti<ltt \\'as Io
covcr privatc lrrocuring,
cntitics, it rv<luld havc bccn
usclirl lirr thc llill to add
thc dcfinition of "privatc
procurirrg cntitics". Morc
inrportarrtly, such privatc
agrccr-ncnts ilrc covcrccl
tunclcr larv <11' cotrtract
hcncc il- is not ttcccssary Lo

covcr thcm hcrc
cnforccrncnt will bc

. challcngc.'l'aragr:iph 
+(c) rclcrs to

thc phrasc 'lhe .fiil\
<lf' .strp;rlicr'u'hich is 'nagttt: as

it is t-rttt:lcut' u'ho strclt a litll
supplicl is.

AS

a

Iror r:laritv

Ileconunenclalion
rcvicu'contcuI

4
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Strb r:lausc 4(5) providcs lior
tlraL art intcrcsL shall not lrc
wair.'crl b1'thc supplicr, and
shall bc includcd r.r'itli thc
antorrnt duc ftlr lhc supply
cll'go<lds, works or scrviccs
without demand for its
paymcnt bcing madc by
thc supplicr.
'l'his provision is unclcar.

Ilecontrnenduliott:
I{ctl lit l't
(llatrsc 5(b) shoukl spcr:i1-v

1la1'nrcnt through
irrrIonrirtcd s]'stcnrs srrch as
IlrNl IS irrrrl c-proculcurcnI

Recornrnenclation:
Amcnd by inscrting tliat
IITMIS or any othcr c-

[]r(x:urcmcnt plertl<lrni in
placc to aicl in
prioritization of bills that
arc duc lilr paymcnt <ln a
"lirst conlc lirst scrvc"
basis.

clarity

'lo plovitk' clirritl'

:;



Clausc a

l)cclara t ior-r

of pcnding
paymcnts.

Srrb clausc (t) rcads-
A persort uho u,ishes lo
ertler irtlo tt corttrocl .lbr
the supphl of rloods, works
or seruices with a nntionnl
or coutltl qouernntenl
erililtl shall rnake o
tleclttrcrtiott lo Llrc
ttccorrrtlittrl fficer of Llrc
erilittl on (utLJ pentltrul
petlnrcnls owed to a .snro11

or rnicro erilerprise

Ilecontntentlrrtiort:
Strbstitrrtt''.snrrr11 r)r' nrit'r'rr
enle ri.se' with isu lier'
l)art o[' thc pcnaltr'
proviclccl firr undcr this
clausc on conviction, is a

finc n<tt cxcccding fir'c
million shillings. 'l'hc
mcmorandum of objects
and rcasons howcvcr citcs
a finc of onc million
shillings.
Il e c ontnt enrlrr tio rr.'
harntonizc thc f inc its
prooscd in thc
mcnr<lrandum r,r.ith thc lliII
contcnt.

'l'hc applicat iorr ol' thc llill
covcrs all typcs ol' supplicrs
not just surall or micro
cntcrpriscs hcncc thc nccd to
makc thc provisi<lr-r opcn
cndcd.

lior t:orrsistt'ncv

6

6.

Cl:rtrsc l<l
Ol'{i'nccs



CPAK
SUBMISSION ON THE PROMPT PAYMENT BILL2022

The information contained in this publication has been prepared by the lnstitute of Certified Public Accountants of Kenya.
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The lnstitute of Certified Public Accountants of Kenya (ICPAK) is a statutory body of accountants established under the Accountants Act
of 1978, and as repealed under the Accountants Act Number 15 of 2008, mandated to develop and regulate the Accountancy Profession
in Kenya. lt is also a member of the lnternational Federation of Accountants (IFAC), the global umbrella body for the accountancy
profession and Pan Africa Federation of Accountants (PAFA), the continental body of Accountants.

The lnstitute is dedicated to enhancing its contribution and that of its members to the national economic groMh and development agenda.
ICPAK takes this opportunity to appreciate Parliament for the Bill. lt's been long overdue. This will go a long way in dealing with the problem

of pending bills in Kenya.

A report by the Controller of Budget (CoB) indicates that by 21st December 2022, Counties had settled Ksh. 22.9 billion (47.6% of the
eligible pending bills) leaving an outstanding balance of Kshs. 25.1 billion. During this period, the National Government released to the
Counties significant resources to enable them to clear their pending bills. The total outstanding MDAs' pending bills as of 30th September
2022, amounted to Kshs.82.35 billion, comprising Kshs.61 .15 billion (74.3o/o) for recurrent expenditure and Kshs.21 .2 billion (25.7 o/o) for
development expenditure.

Continued delays in payment of pending bills to entities that provide goods and services to both National and County Governments have
affected liquidity and operations of these entities. ln a number of cases, this has led to closure of businesses, affecting many livelihoods.
Though some progress was noted in settlement of these bills by the National and County Governments, there are still challenges where a

number of suppliers are owed large amounts of money.

The effect of pending bills to the economy cannot be overemphasized. The growing stock of expenditure arrears, especially pending bills

due to suppliers and contractors, is potentially a factor behind struggling small and medium-sized enterprises many of which borrow to
finance their operations. This affects their liquidity and private sector investment derailing their contribution to the economy. lndeed,
according to the Kenya National Bureau of Statistics (KNBS), the value of the MSME's output was estimated at KSh 3,371.7 billion against
a national output of KSh 9,971.4 representing a contribution of 33.8 per cent in 2015. ln terms of gross value added, the MSME are

estimated to have contributed KSh 1,780.0 billion compared to KSh 5,668.2 billion for the whole economy.

BACKGROUND



Pending bills have a ripple effect on the economy and cause the following shortfalls

1. Effect on lnvestment. \y'Vhen bills remain pending for too long, investor confidence is eroded and as such county governments may lose
reliable suppliers and contractors.

2. Private Seclor Credrt Credit to SME's is stifled since banks cut lending to government suppliers due to high defaults attributed to late
payments by national and county governments. This is a blow to young enterprises that depend on public tenders for business. This
in turn affects the private sector and job creation as they lead to job cuts, hurting social economic wellbeing of thousands of people in

such businesses

3. Financial servlces sector and non-performing loans Moreover, non-payment of suppliers and contractors adversely affects other
sectors of the economy like the financial sector by increasing non-performing loans.

4. Affects budget execution: Accumulated expenditure arrears including pending bills due to contractors and suppliers of goods and

services as well as utility payment backlogs have the potential of undermining budget execution in subsequent financial years.

5. Cashflow problems: Businesses face huge cashflow problems and are unable to pay their workers, suppliers, pay rent, and other
expenses. This means that the economy continues to suffer a cashflow crunch which in turn affects economic groMh.

6. Service delivery challenges'. Pending bills cripple the government's ability to deliver meaningful change for its citizens because debts
threaten the provision of essentials services in future.

The Prompt Payment Bill is good move for the government to solve the problem with pending bills. The main objective of the Bill is to put

irr place a legal framework to facilitate prompt payment for supply of goods, works and services procured by government entities both at

the national and county level.

Enactment of a Promot Pavment Leoislation is not a new phenomenon, other jurisdictions have done the same with varied results. ln
made to the United States of America Canada and lreland as follows

federally- n cons ron proJe

PPA
provr rng a tme tne o en

e US Federal Prom Pa ment Act s all tiers of contractors, subcontractors, and suppliers from late payments on

FECTS OF PENDING BILLS TO THE ECONOMY

3.0 COMPARISON W]TH OTHER JURISDICTIONS

a) The US Prompt Payment Act

Page 3 of l0



subcontractors, and suppliers, respectively The rate of interest charged for late payments is established by the Secretary of the

Treasury and published in the Federal Register under section 7109(a)(1) and (b) of title 41 , which is in effect at the time the agency or

contractor accrues the obligation to pay the penalty. The US FPPA mostly focuses on the construction industry.

b) Canadian Prompt Payment and Construction Law Reforms

Prompt payment and mandatory adjudication legislation is being enacted across Canada in an effort to alleviate perceived payment

delays down the construction pyramid. The prompt payment regime introduced swift payment deadlines. The owner must either pay

within 28 calendar days or dispute within 14 calendar days, describing the reasons for non-payment. ln turn, the contractor must either
pay its subcontractors within seven calendar days of receipt of payment or send notices of dispute within seven calendar days. This

again is focused on the construction sector. The main strength of this legislation is provision of clear and strict payment timelines.

c) The lrish Prompt Payment of Accounts Act, 1997

The Bill was enacted in 1997 to provide for the prompt payment of business accounts by certain public sector and other purchasers of
goods and services. The Act provides that if the date or period for payment is not fixed in the contract, the creditor is entitled to interest

for late payment upon the expiry of any of the following time-limits:
. 30 calendar days following the date of receipt of goods or services, or date of receipt of the invoice or an equivalent request for

payment, whichever is the later

. The standard deadline for public authorities to business payments is 30 days. Payment can be extended up to 60 days only if

it is "expressly agreed' and justified in light of the nature or feature of the contract.

. ln the event of late payment, interest rate is 8.00% per annum.
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2

This will enable the procuring

entity to determine with certainty
the amount of interest due and
process it alongside the
payment due.

Full payment to avoid mischief
of partial payments to frustrate
the spirit of the bill

1 Clause 4 (3)

Prompt
Payment
accounts

of

The payment process in the
public sector takes a while.
There is need for clarity on the
computation of interest due.

"A procuring entity shall pay an interest
under this Act for the period beginning on
the day afterthe prescribed payment date
and ending on the last day of the month
prior to the date on which payment of the
amount due is made in fulf'

Amend to read,

The Bill provides that,
(5) An interest shall not be
waived by the supplier and shall
be included with the amount
due for the supply of goods,

works or services without
demand for its payment being
made by the supplier.

Amend to allow the supplier the right to
accept payment without interest in good

faith, to read as follows:

5) (a) An interest may only be waived by
the supplier upon consideration and
satisfaction that the procuring entity shall
pay in full through a written commitment.

(b) Where the procuring entity fails to

Clause 4 (5)

Prompt
Payment
accounts

of

To promote business, good will
and support in cases where
failure to pay on time is

occasioned by factors beyond
the control of the procuring

entity, for instance, COVID-19
disrupted supply chain and
prompt payment.

matter SU r shall not waive interest and it shalle

el
supply of goods, works or services without

nt theln made bn
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4.0 SUMMARY OF ICPAK PROPOSALS

The lnstitute is dedicated to enhancing its contribution and that of its members to the national economic growth and development agenda.
The lnstitute has reviewed Bill and developed a detailed submission on areas that require improvement as highlighted in the table below.

Ttble 1 Summary of Submlssiorts ori lhe Prompt Payntertt Brll 2022

# JUSTIFICATIONCLAUSE ISSUE OF CONCERN RECOMMENDATION

The provision is rigid and does
not allow for negotiation and
alfarnalirra rccnlr rlinn nf the

honor the commitment

supplier. Shall net be waived by lhe

-



supphe{ and Ehall be includ

ei---$€wiees---+itneut aemanA t
Wter.

(2) ln determining which debts shall be
given priority under subsection (1), a
procuring entity shall set aside a

proportion of available resources to cover
priority areas for current sustainability of
an institution, and fulfilment of their
obligations in settlement of old and

outstanding debts

(3) ln settling outstanding debts, procuring

entities shall have regard to the dates
upon which payment fell due and shall pay

debts on the basis of first-in, first-out

Amend to read, To provide clarity on delineation
of old, outstanding debts and

current priority payments.Priority
Payments

Clause 5(2) The Bill provides that

5. (1) Notwithstanding the
provisions of section 4, a
procuring entity shall give
priority to the payment of any
outstanding debts for the supply
of goods and services to the
procuring entity

(2) ln determining which debts
shall be given priority under
subsecfion (1). a procuring
entity shall have regard to the
dates upon which payment fell
due and shall pay debts on the
basis of first-in, first-out.

We need to be clear in terms
the extent to which the
procuring entity can clear old
debts. This can be

misinterpreted to mean that
once an entity has received
resources to settle payment,

then they're required to settle
the oldest debt in succession to

Page 6 of l0
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3.



4

current one. This can ground

entities to a halt in cases where
they will be unable to pay for
any current products or
services that are of importance
to keep the entity running.

The Bill provides for payment of
interest calculated on the base
rate set and published by the
Central Bank of Kenya. This will
be subject to varied
interpretation and computation
of appropriate interest. There is
need for a standard formula.

The recommended interest calculation on

the basis of the Central bank should be
cleady specified. There is need for a

specific formula or rate. Consider
benchmarking with other jurisdictions. For
instance, the lrish Prompt Payment
Legislation provides clarity as follows:

The standard deadline for public
authorities fo busrness payments is
30 days. Payment can be extended
up to 60 days only if it is "expressly

agreed" and justified in light of the
nature or feature of the contract.

ln the event of late payment, rnterest

rale rs 8 00o.o per ant tt.

Clauses 7 (2):

lnterest

5 Clause 9 The supplier
declare pending
private entities

should also
payment to

"A person who wishes to enter into a

Amend to read The law applies to national
government entities, county
government entities and private

Pendin contract for the supply of goods, works or entities
Payments services with a national or county

entity on any pending payments owed to a

II
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RECOMMENDATION JUSTIF!CATION# CLAUSE ISSUE OF CONCERN

This will guide in calculation of
interest on the overdue amount
to be paid for goods, works or
services.

Declaration of

E



For consistency with similar
statutes like the Public
Procurement and Asset
Disposal Act 2015 Section 177.

The Bill provides that where the
accounting officer commits an

offence under the Act, he/she
shall be liable to pay a fine not
exceeding five million shillings
or to imprisonment for a term
not exceeding five years or to
both. This is not consistent with
penalties and sanctions given in
other related legislations

(b) if the person is a body corporate, to a
fine not exceeding ten million shillings.

Amend to read,

For clarity and ease in
implementation

6 Clause
Offences

10:

The proviso that the accounting
officer or the responsible officer
of the procuring entity
negligently, maliciously or
without reasonable cause is

subjective and could be prone

to m iss-interpretation and
abuse.

Deflne in the context of this bill what
"negligently", "maliciously" or "without

reasonable" means.

\Milst the Bill is a welcome relief to suppliers and many MSMEs, there are a number of fundamental issues that need to be addressed

among them:

(i) Underlying Causes of Delay: There is need to administratively address factors leading to delayed payments especially in the public

sector. ln many cases, delays have been caused by delayed exchequer releases and disbursement to the spending units. ln case of
learning lnstitutions without capitation and who depend on prompt payment of fees by students and other sources of income, this bill

could be punitive.
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# CLAUSE ISSUE OF CONCERN REGOMMENDATION JUSTIFICATION

...shall be liable to
(a) if the person is a natural person, to a

fine not exceeding four million shillings or
to imprisonment for a term not exceeding
ten years or to both.

5.0 GENERAL RECOMMENDATIONS



(ii) Basis of Accounting: The Bill does not consider IPSAS accrual but addresses IPSAS cash, yet the government is now moving to
IPSAS accrual. Globally, under cash accounting, transactions are recognized only when the associated cash is received or paid, and

economic events are not reported if there is no immediate exchange of cash. Accrual accounting therefore accrual-based fiscal reports
provide a more comprehensive view of the government's financial performance and the cost of government activities.

(iii) Fair application of the !aw: There is need to make additional provisions to cure both demand and supply sides. Timely payment of
goods and services is a mutual aspect between the procuring entity and the supplier of goods. The procuring entity must be satisfied
by the quality of goods and services supplied before payment. The Bill should make it punitive to a supplier who does not perform as

expected yet has invoiced. ln addition, payments are reviewed by accountants to ensure compliance to relevant Acts, circulars and

regulations. Some payments may not meet the standards required on various aspects including but not limited to:

(v) Exchequer releases and fiscal responsibility

b) There is need to start tying additional allocation to entities to the real fiscal responsibility issues such as absorption capacity,

structural balance between recurrent and capital expenditure and compliance to PFM systems as measured by the report from

. lncorrect amount in the invoice

. variation from the contractual terms

. Nature of goods and services

. Other goods and services are delivered in far flanked areas and others require inspection and acceptance before a payment

is made e.g. constructions
. staff capacity especially in accounts and other relevant sections among others

(iv) Public procurement

a) Accountability institutions should act and punish government entities that deliberately delay payments to suppliers and

contractors in compliance with the Public Procurement and Asset Disposal Act, 2015.

b) MDAs and County Governments should enhance synchronization of the strategic plans with their procurement plans, the budget,
and cash flow projections.

work plans and cash flow projections as presented at the beginning of the financial year.
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(vi)Legislative Oversight: Parliament and County Assemblies through respective PACs should develop mechanisms of expediting
adoption and approval of OAG reports to facilitate implementation of findings therein.

(vii) CountyGovernments:
a) County governments must carry out a review of the completeness of the pending bills owed by the county. Thereafter, they

should conduct a review to ascertain the authenticity of pending bills that categorizes all pending bills into regular pending bills

or irregular pending bills, based on several factors, including whether or not the procurement that generated a pending bill

adhered to existing laws on public procurement, and whether goods or services in question were delivered.

b) Further, it is necessary to put in place intergovernmental mechanisms (e.9., through IBEC) to ensure that Counties prioritize

budgeting for pending bills once the bills are verified. ldeally, pending bills should be included in Counties' medium term fiscal
frameworks and subjected to review through the proposed intergovernmental mechanism.

c) ldeally, pending bills should be included in Counties' medium term fiscal frameworks and subjected to review through the
proposed intergovernmental mechanism.

(viii) Role of Professional Bodies and other stakeholders: There's need for a collaborative framework between the private sector,
professional bodies, and the government in verifying and settling all the pending bills for the good of the economy.
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SUBMISSION ON THE PROMPT PAYMENT BILL2022

The information contained in this publication has been prepared by the lnstitute of Certified Public Accountants of Kenya.
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The lnstitute of Certified Public Accountants of Kenya (ICPAK) is a statutory body of accountants established under the Accountants Act
of '1978, and as repealed under the Accountants Act Number 15 of 2008, mandated to develop and regulate the Accountancy Profession
in Kenya. lt is also a member of the lnternational Federation of Accountants (IFAC), the global umbrella body for the accountancy
profession and Pan Africa Federation of Accountants (PAFA), the continental body of Accountants.

The lnstitute is dedicated to enhancing its contribution and that of its members to the national economic growth and development agenda.
ICPAK takes this opportunity to appreciate Parliament for the Bill. lt's been long overdue. This will go a long way in dealing with the problem

of pending bills in Kenya.

A report by the Controller of Budget (CoB) indicates that by 2'lst December 2022, Counties had settled Ksh. 22.9 billion (47.6% of the

eligible pending bills) leaving an outstanding balance of Kshs. 25.1 billion. During this period, the National Government released to the
Counties significant resources to enable them to clear their pending bills. The total outstanding MDAs' pending bills as of 30th September
2022, amounted to Kshs.82.35 billion, comprising Kshs.61.15 billion (74.3%) for recurrent expenditure and Kshs.21.2 btllion (25.7 o/o) lor
development expenditure.

Continued delays in payment of pending bills to entities that provide goods and services to both National and County Governments have
affected liquidity and operations of these entities. ln a number of cases, this has led to closure of businesses, affecting many livelihoods.
Though some progress was noted in settlement of these bills by the National and County Governments, there are still challenges where a

number of suppliers are owed large amounts of money.

The effect of pending bills to the economy cannot be overemphasized. The growing stock of expenditure arrears, especially pending bills

due to suppliers and contractors, is potentially a factor behind struggling small and medium-sized enterprises many of which borrow to
finance their operations. This affects their liquidity and private sector investment derailing their contribution to the economy. lndeed,
according to the Kenya National Bureau of Statistics (KNBS), the value of the MSME's output was estimated at KSh 3,371.7 billion against
a national output of KSh 9,971.4 representing a contribution of 33.8 per cent in 2015. ln terms of gross value added, the MSME are

estimated to have contributed KSh 1,780.0 billion compared to KSh 5,668.2 billion for the whole economy.

1.0 BACKGROUND



Pending bills have a ripple effect on the economy and cause the following shortfalls

1 . Effect on lnvestment When bills remain pending for too long, investor confidence is eroded and as such county governments may lose
reliable suppliers and contractors.

2 Private Secfor Credit'. Credifi to SME's is stifled since banks cut lending to government suppliers due to high defaults attributed to late
payments by national and county governments. This is a blow to young enterprises that depend on public tenders for business. This
in turn affects the private sector and job creation as they lead to job cuts, hurting social economic wellbeing of thousands of people in

such businesses.

3. Financial services sector and non-performing loans Moreover, non-payment of suppliers and contractors adversely affects other
sectors of the economy like the financial sector by increasing non-performing loans.

4. Affects budget execution: Accumulated expenditure arrears including pending bills due to contractors and suppliers of goods and
services as well as utility payment backlogs have the potential of undermining budget execution in subsequent financial years.

5 Cashflow problems: Businesses face huge cashflow problems and are unable to pay their workers, suppliers, pay rent, and other
expenses. This means that the economy continues to suffer a cashflow crunch which in turn affects economic growth.

6. Service delivery challenges: Pending bills cripple the government's ability to deliver meaningful change for its citizens because debts
threaten the provision of essentials services in future.

The Prompt Payment Bill is good move for the government to solve the problem with pending bills. The main objective of the Bill is to put

in place a legal framework to facilitate prompt payment for supply of goods, works and services procured by government entities both at
the national and county level.

islation is not a new henomenon other urisdictions have done the same with varied results. ln
bmission reference was made to the United States of America Canada and lreland as follows

era v- e con ron proje
PPA

prov rng a rme tne o en payme re a o ep
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The US Federal Prom Pa ment Act s all tiers of contractors, subcontractors, and suppliers from late pa ents on

2.0 EFFECTS OF PENDING BILLS TO THE ECONOMY

3.0 COMPARISON WITH OTHER JUR]SDICT]ONS

Enactment of a Prompt Pavment Leq

a) The US Prompt Payment Act



subcontractors, and suppliers, respectively The rate of interest charged for late payments is established by the Secretary of the

Treasury and published in the Federal Register under section 7109(a)(1) and (b) of title 41, which is in effect at the time the agency or

contractor accrues the obligation to pay the penalty. The US FPPA mostly focuses on the construction industry.

b) Canadian Prompt Payment and Construction Law Reforms

The Bill was enacted in 1997 to provide for the prompt payment of business accounts by certain public sector and other purchasers of
goods and services. The Act provides that if the date or period for payment is not fixed in the contract, the creditor is entitled to interest

for late payment upon the expiry of any of the following time-limits:
. 30 calendar days following the date of receipt of goods or services, or date of receipt of the invoice or an equivalent request for

payment, whichever is the later

. The standard deadline for public authorities to business payments is 30 days. Payment can be extended up to 60 days only if

it is "expressly agreed" and justified in light of the nature or feature of the contract.

. ln the event of late payment, interest rate is 8.00% per annum.

Prompt payment and mandatory adjudication legislation is being enacted across Canada in an effort to alleviate perceived payment

delays down the construction pyramid. The prompt payment regime introduced swift payment deadlines. The owner must either pay

within 28 calendar days or dispute within 14 calendar days, describing the reasons for non-payment. ln turn, the contractor must either
pay its subcontractors within seven calendar days of receipt of payment or send notices of dispute within seven calendar days. This

again is focused on the construction sector. The main strength of this legislation is provision of clear and strict payment timelines.

c) The lrish Prompt Payment of Accounts Act, 1997
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The lnstitute is dedicated to enhancing its contribution and that of its members to the national economic growth and development agenda
The lnstitute has reviewed Bill and developed a detailed submission on areas that require improvement as highlighted in the table below

Table 1 Suntmary of Subrnlssiorrs orr the Prontpt Payntertt Bill 2022

Clause 4 (3)

Prompt
Payment
accounts

of

The payment process in the
public sector takes a while.
There is need for clarity on the
computation of interest due.

"A procuring entity shall pay an interest
under this Act for the period beginning on
the day after the prescribed payment date
and ending on the last day of the month
prior to the date on which payment of the
amount due is made in full'

Amend to read,

Full payment to avoid mischief
of partial payments to frustrate
the spirit of the bill

The Bill provides that,
(5) An interest shall not be
waived by the supplier and shall
be included with the amount
due for the supply of goods,

works or services without
demand for its payment being
made by the supplier.

Clause 4 (5)

Prompt
Payment
accounts

of

Amend to allow the supplier the right to
accept payment without interest in good

faith, to read as follows:

5) (a) An interest may only be waived by
the supplier upon consideration and
satisfaction that the procuring enttA shail
pay in full through a wriften commitment.

To promote business, good will
and support in cases where
failure to pay on time is

occasioned by factors beyond
the control of the procuring

entity, for instance, COVID-19
disrupted supply chain and
prompt payment.

matter

supplier.@
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T 4.0 SUMMARY OF ICPAK PROPOSALS

1

# CLAUSE JUST!FICATIONISSUE OF CONCERN RECOMMENDATION
This will enable the procuring

entity to determine with certainty
the amount of interest due and
process it alongside the
payment due.

2.

The provision is rigid and does
not allow for negotiation and
altprnalive resoh rlion of the

(b) Where the procuring entity fails to
honor the commitment as prescribed in
4(5)(a) ahovc with seven (7) days, the
supplier shall not waiue interest and it shall

-be inctuded with t6e amouni-die-for the
supply of goods, works or services without
demanrl for its navment bcino marle bv lhe



saBBherM

er services witheut
peyment being na .

To provide clarity on delineation
of old, outstanding debts and

current priority payments.

3

Priority
Payments

Clause 5(2)

5. (1) Notwithstanding the
provisions of section 4, a
procuring entity shall give
piority to the payment of any
outsta nd i ng d e bt s for th e su p ply
of goods and seruices to the
procuring entity

(2) ln determining which debts
shall be given priority under
subsection (1), a procuring
entity shall have regard to the
dates upon which payment fell
due and shall pay debts on the
basis of first-in, first-out.

We need to be clear in terms
the extent to which the
procuring entity can clear old
debts. This can be
misinterpreted to mean that
once an entity has received
resources to settle payment,

then they're required to settle
the oldest debt in succession to

(2) ln determining which debts shall be
given priority under subsection (1), a
procuring entity shall set aside a

proportion of available resources to cover
priority areas for current sustainability of
an institution, and fulfilment of their
obligations in settlement of old and

outstanding debts

(3) ln settling outstanding debts, procuring

entities shall have regard to the dates
upon which payment fell due and shall pay

debts on the basis of first-in. first-out

Amend to read,
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# CLAUSE ISSUE OF CONCERN RECOMMENDATION JUSTIFICATION

The Bill provides that:



4

current one. This can ground

entities to a halt in cases where
they will be unable to pay for
any current products or
services that are of importance
to keep the entity running.

The recommended interest calculation on

the basis of the Central bank should be
clearly specified. There is need for a

specific formula or rate. Consider
benchmarking with other jurisdictions. For
instance, the lrish Prompt Payment
Legislation provides clarity as follows:

The standard deadline for public
authorities to buslness payments is
30 days. Payment can be extended
up to 60 days only if it is "expressly

agreed" and justified in light of the
nature or feature of the contract.

ln the event of late payment, irterest
rate is 8.00%o pet annLltl.

This will guide in calculation of
interest on the overdue amount
to be paid for goods, works or
services.

Clauses 7 (2)

lnterest
The Bill provides for payment of
interest calculated on the base
rate set and published by the
Central Bank of Kenya. This will
be subject to varied
interpretation and computation
of appropriate interest. There is
need for a standard formula.

Clause 9:

Declaration of

The supplier
declare pending
private entities

should also
payment to

Amend to read The law applies to national
government entities, county
government entities and private

Pending
Payments servrces

entity on any pending payments owed to a

il CLAUSE lSSUE OF CONCERN RECOMMENDAT!ON JUST!FICATION

5.

entities.

"A person who wishes to enter into a
contract for the supply of goods, works or

or private entity shall make a
or countywith a national

,, ,,rJ, \, e, ,re, y, ,er'
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The Bill provides that where the
accounting officer commits an

offence under the Act, he/she
shall be liable to pay a flne not
exceeding five million shillings
or to imprisonment for a term
not exceeding five years or to
both. This is not consistent with
penalties and sanctions given in
other related legislations

...shall be liable to
(a) if the person is a natural person, to a

fine not exceeding four million shillings or
to imprisonment for a term not exceeding
ten years or to both.

(b) if the person is a body corporate, to a
fine not exceeding ten million shillings.

Amend to read, For consistency with similar
statutes like the Public
Procurement and Asset
Disposal Act 2015 Section 177.

6 Clause
Offences

10:

The proviso that the accounting
officer or the responsible officer
of the procuring entity
negligently, maliciously or
without reasonable cause is

subjective and could be prone

to m iss-interpretation and
abuse.

Deflne in the context of this bill what
"negligently", "maliciously" or "without

reasonable" means.

For clarity and ease in
implementation

Whilst the Bill is a welcome relief to suppliers and many MSMES, there are a number of fundamental issues that need to be addressed
among them:

(i) Underlying Causes of Delay: There is need to administratively address factors leading to delayed payments especially in the public

sector. ln many cases, delays have been caused by delayed excheguer releases and disbursement to the spending units. ln case of
learning lnstitutions without capitation and who depend on prompt payment of fees by students and other sources of income, this bill

could be punitive.
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# CLAUSE ISSUE OF CONCERN RECOMMENDATION JUSTIFICATION

5.0 GENERAL RECOMMENDATIONS



(ii) Basis of Accounting: The Bill does not consider IPSAS accrual but addresses IPSAS cash, yet the government is now moving to
IPSAS accrual. Globally, under cash accounting, transactions are recognized only when the associated cash is received or paid, and
economic events are not reported if there is no immediate exchange of cash. Accrual accounting therefore accrual-based fiscal reports
provide a more comprehensive view of the government's financial performance and the cost of government activities.

lncorrect amount in the invoice
variation from the contractual terms
Nature of goods and services
Other goods and services are delivered in far flanked areas and others require inspection and acceptance before a payment

is made e.g. constructions
staff capacity especially in accounts and other relevant sections among others

(r'i\ Public procurement

a) Accountability institutions should act and punish government entities that deliberately delay payments to suppliers and

contractors in compliance with the Public Procurement and Asset Disposal Act, 2015.

b) MDAs and County Governments should enhance synchronization of the strategic plans with their procurement plans, the budget,
and cash flow projections.

(v) Exchequer releases and fiscal responsibility

a) National Treasurv should strive to release funds to the MDAs. Countv Governments and other spendinq units based on their
work plans and cash flow projections as presented at the beginning of the financial year

b) There is need to start tying additional allocation to entities to the real fiscal responsibility issues such as absorption capacity,

structural balance between recurrent and capital expenditure and compliance to PFM systems as measured by the report from

both internal audit and the Auditor General.

(iii) Fair application of the law: There is need to make additional provisions to cure both demand and supply sides. Timely payment of
goods and services is a mutual aspect between the procuring entity and the supplier of goods. The procuring entity must be satisfied

by the quality of goods and services supplied before payment. The Bill should make it punitive to a supplier who does not perform as

expected yet has invoiced. ln addition, payments are reviewed by accountants to ensure compliance to relevant Acts, circulars and
regulations. Some payments may not meet the standards required on various aspects including but not limited to:

I
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(vi)Legislative Oversight: Parliament and County Assemblies through respective PACs should develop mechanisms of expediting
adoption and approval of OAG reports to facilitate implementation of findings therein.

b) Further, it is necessary to put in place intergovernmental mechanisms (e.9., through IBEC) to ensure that Counties prioritize
budgeting for pending bills once the bills are verified. ldeally, pending bills should be included in Counties' medium term fiscal
frameworks and subjected to review through the proposed intergovernmental mechanism.

c) ldeally, pending bills should be included in Counties' medium term fiscal frameworks and subjected to review through the
proposed intergovern ntal mechanism

(viii) Role of Professiona! Bodies and other stakeholders: There's need for a collaborative framework between the private sector,
professional bodies, and the government in verifying and settling all the pending bills for the good of the economy.

Page l0 of 10

(vii) CountyGovernments:
a) County governments must carry out a review of the completeness of the pending bills owed by the county. Thereafter, they

should conduct a review to ascertain the authenticity of pending bills that categorizes all pending bills into regular pending bills
or irregular pending bills, based on several factors, including whether or not the procurement that generated a pending bill
adhered to existing laws on public procurement, and whether goods or services in question were delivered.
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E
MEMORANDUM oN THE PRoMpr PAYMENT BrLL (SENATE Brr.rs No. 8 oF zozz)

PROVISIONS PROPOSED AMENDMENTS REMARKS/PROPOSAL

1 Application of the Act.
Clause 3.

Proposal

Amend by deleting the balance
of the sentence from the word
"the national Government ...."
and substituting it with the
following words "...all public
entities making a procurement
to which the Public
Procurement and Asset Disposal
Act a lies."

The clause as provided includes private
entities and also limits the public entities
to only National and County Government
while the Public Procurement Act lists all
of the public entities.

MEMORANDT'M
AND REASONS
FOLLOWS.;

Clauses 4 to 6 of the Bill provide for
processing of payment. The Biil reqiiires
that a procuring entity shall pay for the
goods, works or services provided by the
prescribed payment date.

OF OBJECIS
PROVIDES AS PI.'BLIC PROCUREMENT

AND DISPOSAIS ACT

Proposal

Amend Sub clause a(S) by
substituting the words
"procuring en tity" with th e

2

Failure to pay amount due within the
stipulated time, a procuring entity shall
be liable to pay an interest calculated on
the basis ofthe Central Bank base rates.

officer responsible for failure to
pay or National Treasur/

When read together with the public
Procurement and Disposals Act
particularly on the responsibilities of an
Accounting ofEcer, the following is
observed;

women and youth who will be

ll

Treasu

t pay onceassured o

e

eypromp

which sometimes m take

However, ublic entities d end on
supply the goods.

are
and

The proposals in
beneficial to the

the Bill
suppliers

r-

4...l pag1
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This Act shall apply to payment due for
all goods, works, and services procured
bythe national government, county
governments and private entities.

l.
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Clause 4 - Prompt payment of
accounts.

+. (t) A procuring entity shall pay a
supplier by the prescribed payment
date.
(z) A procuring entity who fails to pay a
supplier by the prescribed payment date
shall, unless otherwise agreed to and
subject to sections 5 and 6, pay an
interest to the supplier in accordance
with this section on the amount due
under the contract for the supply of
goods, works, or services.

(3) A procuring entity shall pay an
interest under this Act for the period

lll.

lv

longer than anticipated even after
compliance with Section 44 $ee
additional notesl).
Public Entities do not normallyhave
provision for interest or fines in
their budgetary allocations and so
any interest imposed will still be
from the exchequer. Public entities
may not always generate their own
revenue and rely on Treasury.
In summarythe intention of the Bill
is noble but the crucial party who
will determine its success is timely
release of the funds as per the
procurement plan submitted by the
National Treasury.

I PARTV - - INTERNAL ORGANISATION OF PROCURING ENTITIES (Additional notes)

44. Responsibilities ofthe accounting officer
a)' An accounting officer of a public entity shall be primarily responsible for ensuring that the public entity complies with the Act.

b) In the performance of the responsibility under subsection (r), an accounting officer !h"ll-
(a) Ensure t}1at procurements of goods, works and services of the public entity are within approv-ed budget of that entity;

G) Constitute ali procurement and asset disposal committees within a procuring entity in accordance with the Act;
(cj ensure procuiement plans are preparedin conformity with the medium term fiscal framework and fiscal policy objectives and, subject to

subsection (3), submit them to the National Treasury;
(d) Ensure prop"i documentation of procurement proceedings and safe custody of all procurement records in accordance with the Act
(e) Ensure compliance with sections 68, t47, r48 and r49 of the Public Finance Management Act, 2012 (No. 18 of zorz);
(fl Approve and sign all contracts ofthe procuring entity;
(g) Eniure the proiurement and asset disposal process of the public entity shdl copply with this Act;

if,l nnsure ttr"fth" p.o"r.ement processes are handled by different professional offices in respect of procurements, initiation, processing

and receipt of goods, works and services;
(i) Submit td the iuthority the part in its procurement plan demonstrating application of preference and reservations schemes in relation to

the procurement budget within sixty days after commencement of the financial year; and,

0) Ensure compliance unith any other iesponsibilities assigned by this Act or any other Act of Parliament or as may be prescribed in
Regulations

2lPage
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eginning on the duy after the
prescribed payment date and ending on
the date on which the payment ofthe
amount due is made.

Clause 7 - Interest.
7. (t) Where a supplier has fulfilled all
contractual and legal obligations
relating to the supply of goods, services
or works and a procuring entity fails to
pay for the goods, works, or services by
the prescribed payment date the
procuring entity shall pay to the
supplier interest on the amount due
under the relevant contract.
(z) The maximum interest rate
chargeable under subsection (r) shall be
based on the base rate set and published
by the Central Bank of Kenya.

b

3 ause 8 of the Bill provide for
offences. An accounting ofEcer who,
without reasonable cause or
negligently fails to pay the amount
due commits an offence and shall be

CI

[aDle ro pay a une not exceeomg one
million shillings or to imprisonment
for a term not exceeding five years or
to both fine and imprisonment

The penalty imposed on the Accounting
Officer in clause 8 for failure to paywithout
a reasonable cause of one million or to a
term of five years is excessive and
disproportionate.

We propose that this clause
should be deleted

The Aecounting officer is a Public officer
and there are codes that regulate the
conduct of public servants. The negligence

v. In the event that Treasury does not

vl

vll.

release the funds as per the plan
then it should pay the interest which
will still be drawn from taxes by the
intended beneficiaries.
If the failure to pay is Cue to ihe
negligence of the Accounting
Officer, then the orfrcer shouiri be
liable personally for the interest
payable and not the entity.
There is a need for further
consultation and agreement with
the National Treasury and
commitment to release the funds as
planned.

Rationale

multi le cases b su liers

Uability should attach only to the
Accounting Officer or Treasury depending
on who is liable anci rrot the Entity which
does not have an allocation of "interest "
and will also protect the entities from

3"!. P a g e,

1

-



so should be considered as such and not as

an offence.

The clause should therefore be deleted
because section 440) of the Public
procurement Act has imposed on the
officer the duty of compliance and such an
Officer should be dealt within the
provisions of Employment and labor laws.

4lPage
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s/No PROVISIONS

Application of the Act
Clause 3.

PROPOSED AMENDMENTS

Proposal

REMARKS/PROPOSAL

The clause as provided includes private
entities and also limits the public entities
to only National and County Government
while the Public Procurement Act lists all
of the public entities.

MEMORANDI.'M
AND REASONS
FOLLOWS-;

OF OBJECTS
PROVIDES AS When read together with the Public

Procurement and Disposals Act
particularly on the responsibilities of an
Accounting officer, the following is
observed;

The proposals in the Bill are
beneficial to the suppliers and
especially Persons with Disability,
women and youth who will be
assured of prompt pay once they
supply the goods.
However, public entities depend on
allocation of funds from the
Treasu which sometimes ma take

u

2

PUBLIC PROCUREMENT
AND DISPOSALS ACT

Proposal

Amend Sub clause a(S) by
substituting the words
"procuring entity" with the
following "The Accounting
officer responsible for failure to
pay or National Treasury"

llPage

NGIEG

1.

This Act shall apply to payment due for
all goods, works, and services procured
by the national government, county
governments and private entities.

Amend by deleting the balance
ofthe sentence from the word
"the national Government ...."
and substituting it with the
following words "...all public
entities making a procurement
to which the Public
Procurement and Asset Disposal
Act applies."

Clauses 4 to 6 of the Bill provide for
processing of payment. The Bill requires
that a procuring entity shall pay for the
goods, works or services plovided by the
prescribed payment date.

Failure to pay amount due within the
stipulated time, a procuring entity shall
be liable to pay an interest calculated on
the basis of the Central Bank base rates.

l.



Clause 4
accorrnts.

Prompt payment of

+. (r) A procuring entity shall pay a
supplier by the prescribed payment
date.
(z) A procuring entity who fails to pay a
supplier by the prescribed payment date
shall, unless otherwise agreed to and
subject to sections 5 and 6, pay an
interest to the supplier in accordance
with this section on the amount due
under the contract for the supply of
goods, works, or services.

lll.

lv.

longer than antieipated even after
compliance with Section 44 Gee
additionctl notes').
Public Entities do not normally have
provision for interest or fines in
their budgetary allocations and so

any interest imposed will still be
from the exchequer. Public entities
may lrot always generate their own
revenue and rely on Treasury.
In sumrnary the intention of the Bill
is noble but the crucial PartY who
will determine its success is timely
release of the funds as Per the
procurement plan submitted bY the
National Treasury.

, PARTV - _ INTERNAL ORGANISATION OF PROCT]RING IINTITIES (AdditiONAI NOTCS).

44. Responsibilities ofthe accounting officer
a)' An accounting officer of a public enti-ty shall be primarily responsible for ensuring that the public entity cornplies rvith the Act'

b) In the performance of the iesponsibility under subsection (r), an accourrting officer shall-
(a) Ensuie that procurements of goods, works and services of the public entity are within approvcd budget of that entity;

tb) Constitute il p.o"u.e-"nt ant asset disposal committees within a prccuring e-nti{ in accordance with the Act;

i"j E.rr.r." procuiement!lan. 
"r" 

prep*edin conformity with the medium term fiscd framework and fiscal polic-v objectives and, subject to

subsection (3), submit them to the National Treasury;
(d) Ensure prop*.. ao"o*entation of procurement proceedings and safe custody of all procurement records in accordance with the Act

i"j f,nroru Lmphance with sections 68 , t47, r48 
".r.1 

r49 of the Public iir.:tnce Management Act, 2012 (No. r8 of zorz);
(fl Approve and sign all contracts ofthe procuring entity;
ig) Oniure the proiurement and asset diiposal process of the public entit)' shall comply with this Act;

if,i p.rr,r.. that t5e procurement p.o"".r& are handled by different professional offices in respect of procuretrients, ir.ritiation, processing

and receipt of goods, works and services;
(i) Submit to the Lutho;ity the part in its procurement plan demonstratirig appiication of preferencc and reservations schemes in relation to

the procurement budget within sixty days after commencement of the financial year; and 
-() Ensure compliance with any other iesponsibilities assigned by this Act or an;v other Act of Parliament or as ma:/ he prescribed in

Regulations

2lPage

(3) A procuring entity shall pay an
interest under this Act for the period



payment date and ending on
the date on which the payment of the
amount due is made.

presc n e release the funds as per the plan
then it should pay the interest which

intended benefi ciaries.

7. (t) Where a supplier has fulfilled all
contractual and legal obligations
relating to the supply of goods, services
or works and a procuring entity fails to
pay for the goods, works, or services by
the prescribed payment date the
procuring entity shall pay to the
supplier interest on the amount due
under the relevant contract.
(z) The maximum interest rate
chargeable under subsection (r) shall be
based on the base rate set and published
by the Central Bank of Kenya.

negligence of the Accounting
Officer, then the officer should be
liable personally for the interest
payable and not the entity.
There is a need for further
consultation and agreement with
the National Treasury and
commitment to release the funds as
planned.

Liability should attach only to the
Accounting Officer or Treasury depending
on who is liable and not the Entity which
does not have an allocation of "interest "
and will also protect the entities from

vll

Rationale

e a ure eo pay rs uetot

multi liersle cases SU
Clause 8 of the Bill provide for
offences. An accounting officer who,
without reasonable cause or
negligently fails to pay the amount
due commits an offence and shall be
liable to pay a fine not exceeding one
million shillings or to imprisonment
for a term not exceeding five years or
to both fine and imprisonment

The penalty imposed on the Accounting
Officer in clause 8 for failure to pay without
a reasonable cause of one million or to a
term of five years is excessive and
disproportionate.

The Accounting officer is a Public officer
and there are codes that regulate the
c no d ctu fo ub c ervanS tS eTh n ne cep egllg
n to aS ro mSS cIS no ud act dn

We propose that this clause
should be deleted

3lPage
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so should be considered as such and not as

an offence

The clause should therefore be deleted
because section 44b) of the Public
procurement Act has imPosed on the
officer the duty of compliance and such an
officer should be dealt within the
provisions of Employment and labor laws.

4lPage



SEI\IA-H-E
EIA/Bf E)

tltAR 2023

;ltqf,sNxrroN

'l'he N

Ref:

REF:

Yours

S

N

rh

MO

tlo

Nai o

Teleg lc

I sx No. t51
Teleph e:2

lr"i

Parli
I't
en

polici

atl
ttt

The
rcquc
5rh A

CA

}.INAN

Dear

Mr. J
Clerk

The
Com

-f'
.q.w,l,,ffi

r)rREc
PUBLIC OF KENYA
TREASURY & ECONOMIC PLANNING

ddress: 22921

AIROBI

32299

g plerse quote

nE200l0l'E' (73)

yegenye, CBS,
Senate/ Secretary,

Service Commission,

.\\5e-go*\pr

THE NATIONAL TREASURY
P.O. Box 30ffi7 - ffiIfi)

NAIROBI
KENYA

Date; 8'h March,2023

o }'s?c-

"\
&L,

INVITATION FOR A MEETING TO SUBMIT VIEWS ON E
q3

PROMPT PAYMENT BILL,2022 (SENATE BILLS NO.8 OF 202

your letter No. SEN/DSEC/F&B/CORN2023/25 dated 3'd March, 2023 inviting
Secretary, National Treasury & Economic Planning to a meeting with the Senate

ommitlee on Firrance & Budget to submit any representations on the Prompt
i11,2022 (Senate Bills No.8 of 2022). The meeting is scheduled for Thursday, 9rh

23 at 11.00 a.m at the Ground Floor Boardroom, County Hall Parliament C
lease refer to folio 70).

al Treasury is scheduled to appear before the National Assembly Departmental
on Finance & National Planning on the same date to deliberate on matters of

ogrammes and expenditure ceilings for the National Treasury in the 2023 Budget
"reement

se of this letter is to let you know of this situation and seek your indulgen"" to EkY\l.
cfmmittee for a change of date from Thursday 9rh March, 2023 to Wednesday,
023 at 10.00a.m.

ll0 ll

I Treasury & Economic Planning sincerely regrets the inconveniences caused N
iltlt
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REPUBLIC OF KET{YA

THE NATIONAL TREASI.'RYAND ECONOMIC PLANNING

Address:22921
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l4'h March, 2023

Fl FOR A MEETTNG TO SUBMTT V|E\)US ON THE pRO

slLL2022 (SENATE BILLS NO.8 OF 2022

^ .,^..- I^.+^-\J y \,,Lrr r(;t r,\:r llcf. S E!'.!,/DSEC/ F E B /COP.P.I 20231 )1 nf 3ra P4^.1,. 2O23 on

ilYfifi
TI
N

- ^r--lClCr

above
c

he subject.

eh e er,iiewed the bill and noted that the concerns raised in the bill have b
tlx'

dequ el a{dressed in the Public Procurement and Asset Disposal Act. 2015 (PPADA) an ltl
Public ro ur{ment and Asset Disposal Regulations. 2020 (the Regulations). The following
ection ad resses the concerns of the bill.

(t)

sIjt..lA-E'E
Fr!/riE)

0 hAi 2c23

oia tt r'rrlt t: stilt\/l(_-tis
rJGAC)

Sect

the
ron
bill

of Our Comments Relevant provisions
Regulation/Section

l. Timelines have been
provided within which
payments have to be made
to contractors (60 days)

2. goods must be properly
certifi ed before payment

3. requirement for availability
of funds shall be condition
before payment is made

4. the 6O-day period time
should start from date the
receipt of invoice.

5. has provided for invoice
discounting

6. a procuring entity shall
implement the requirement
through its budgets.
procurement plans, tender

Section l4
on prorfRt
paymerit of
accountF

Regulation 150 provides

Subject to the availability of funds
and after proper certilication of the
goods, seruices or works have been
done, a procuring entity shall make
prompt payments for all pefformed
contractt including enterprises
owned by youth, women or pertont
with disabilities and shall make
Payment within sixty days from the
date of receipt of the invoice

(2) Where delay of payments for
goods, works and services performed
are likely to happen, a procuring
enti ma facilitate invoice

TI{E SENATE
FIECETVE

20 MAR 2023
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Priority of
Payments
under
section 5

of the bill

section 7
of the bill

notices and contract awards
7. entities to provide quarterlY

payments rePortt be

submitted to PPRA and
National Treasury to show
payment within 60 days for
publication. This is to ensure

that PEs comply with PromPt
payment requirements.

1. On receipt of an invoice or a fee

note. a procuring entity shall

make payment on first come first
paid basis

2. A procuring entity shall plan its

procurement and cash or fund
flows to ensure that contractors
are paid promptly as Per the
terms of contract

discounting arrangements with a

financial institution for the PurPote
of advancing credit to the affected
enterprises stated in paragraph (/).
(3) For the purpose of implementing
the provisions of paragraph (l), a
procuring entity shall implement the
requirement through its budgex,
procurement plans, tender notices

and contract awards.
(4) A procuring entity shall submit a
quarterly payment performance
statistics to the National Treasury
and the Authority demorutrating
compliance with .the obligation to
pay invoices within sixty days for

ublication
Regulation 1 39 provides:

(t) A contractor shall satisfactorily
perform its contractual obligationt
prior to any payment by a procuring
entity.

(2) A procuring entity shalt mike
prompt and timely Paymentt to a

contractor that meets its contractual
obligatrons.
(3) Payments shall only be made
after -an invoice or fee note is

accurately raised and submitted in
accordance with the Provisions af
the contract.
(4) Unlest the contract provides
otherwite, a procuring entity shall
pay interes.t gn the overdue
amountt.
(5) The interest to be paid under
paragraph (4), shall be in accordance
with the prevailing commercial bank
ratet.
(6) A procuring entity shall plan iR
procurement and cash or fund flows
to enture that contractors are paid
promptly at per the termt of
contract.
(7) On receipt of an invoice or a fee

note, a procuring entity shall make
payment on first come first Paid
basis.

Section 140 provides:
'L The law addresses the

a

'l
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concerns of the bill that any
procuring entity shall pay
interest on overdue amounts

2. The interest and liquidated
damages shall be paid in
accordance with mean
commercial lending rates as

determined by CBK

The following shall apply with
retpect to delayed performance and
overdue amounts owed by a
procuring entity and a contractor
under a contract for a
procurement-

(a) unless the contract provides
otherwise, the procuring entity shall
pay interest on the overdue
amounts:
(b) the contractor shall be liable to
liquidated damages for delayed
performance;
(c) the interest and liquidated
damages to be paid under paragraph
(a) and (b) shall be in accordance
with prevailing mean commercial
lending rate at determined by
Central Bank of Kenya: and
(d) the methods of computing
interest liquidated and ascertained
damages shall be as prescribed in the

tio '5'n

Section I 76(1)(c) provides:
(l) A person shall not-
(c) delay without justiliable cause the
opening or evaluation of tenders, the
awarding of contract beyond the
prescribed period or payment of
contractort beyond contractual
period and contractual performance
obligations:

(2) A person who contravenes the
provisions of subsection (l) of this
section, commits an offence and shall
be liable upon conviction- (a) if the
perton is a natural person, to a fine
not exceeding four million shillings
or to imprisonment for a term not
exceeding ten years, or to both: (b) if
the person is a body corporate, to a
fine not ten million
shil/i

This has been addressed under
sanctions and offences and a penalty
provided .e5

tn

al

This should be provided in the
contract aSreement between the
parties

Secti

onr
ont

n

tur
voi

This should be addressed under the
contract agreement between the
supplier and the PE under dispute
mechanism clause.

Conditions on how the two parties
shall treat each other shall be

ecified in the Contract reeme nt

I

period

Contract will provide on the
contract obligations of each party.

Sectifn $
on rJtr I

aeallhs I



on their obligations.
Arising from the above submissions, we are of the opinion that the concerns raised in the bill
have been addressed fully under the provisions of the Public Procurement and Asset Disposal

Act 2Ol5 and its attendant Regulations 2O2O'

Yours

Dr. Chris Kiptoo, PhD, CBS

PRINC IPAL SECRETARY/NATIONAL TREASURY
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PSA POSITION ON THE PROMPT PA 2

rm greetings from the Kenya Private SectorAlliance

ue to appreciate your support and the cordial relationship between the Senate

throughout the Years

to the call for submission of memoranda on the Prompt Payment Bill (Senate

I of 2O22),and wish to register our submissions vide this letter.

e sector, we support the Bill in its entirety as it seeks to provide for prompt

for the supply ofgoods, works or services procured by the national government,

vernments and private entities. This will do away with the issue of pending bills

ment and increase liquidity for businesses as they will be paid within a

amount of time or have late payments aftracting interest.

in hopeful that the Bill will be passed into law as soon as possible to enable

and the public at large start enioying the benefits ofthe proposed law

cerely,

riuki, EBS, MBS, HSC
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IN UCl'ION

Thc uto for Social Accountability ('tlSA) undcr thc Okoa Uchumi coalition is plcascd to prcscnt

ssion of mcmoranda with thc vicws on thc Prornpt l)aymcnt Bill,2022 (Scnatc llills No.ll ofthc

202

utc lor Social Accountability ('l'lSA) is a civil socicty initiativc committcd towards hclping

I11 d thcir voicc and agcncy to claim thcir rights to scrviccs; makc thc Kcnyan govcrnmcnt

acc tc [or its dutics and prontiscs; and ultimatcly, makc thc constitution a livcd cxpcncncc.

Uchumi Campaign is a civit socicty platform committcd towards working with stakeholdcrs

tor Kpnya's public dcbt crisis. Thc coalition sccks to push lor political accountability, and

stltuti6nal safcguards in public debt managcmcnt, Ibr dcbt sustainability through a balanccdbols

and blg budgct.

sis covcrs kcy scctior-rs with spccific rccommcndations that thc Standing Committcc on

d lludgct could considcr as thcy dclibcratc on thc l)rompt Paymcnt Ilill.'l'hc fbllowing arc

sub ns by Thc Institute lor Social Accountability OISA).

isslon is bascd on the nccd to put in place strict mcasurcs lo addrcss pcnding bills which onc

1'hc

Kcn

'l'hc

Thc
F ina

lhc

spcc
"pus

offa

Thc
adhc

trad ing busincss with thc govcmmcnt and cncouragc thc uptakc ol Acccss to Govcmmcnt

Proc nt Oppo(unitics (AGPO) thus cmpowcring thc vulncrablc and marginalizcd mcmbcrs ol

lcnccks conlronting thc Kcnyan cconomy. Pcnding bills and dclaycd paymcnts arc now a

criti blcm in all govcmrlcnt tcndcrs. TISA notcs thc advcrsc cllccts of pcnding bills on thc dcbt

sl n-l f dtc country's provision of csscntial serviccs by thc national and county govcmmcnts, as

nbgativc impact on thc cconomy and citizcns at largc. Prompt paymcnts will cmpowcr thc

1-IS

duc

orhcs thc movc to havc a clcar guidclinc on thc ordcr in which thc paymcnts that havc fallcn

It ad

lhe ng cntity. 'l'hcrc cxists a culturc of impunity whcrc paymcnts lor contracts which arc of

bc paid. Thc 'Pay on a First Comc l:irst Scrvcd Basis'cnsurcs faimcss and transparcncy.

s lhc challcngcs of thc supplicr having to kuow somcouo to havc thcir paymcnts madc by

cr{st to stakcholdcrs ofprocuring cntitics arc fast-tracked whilc'othcr'supplicrs havc to

pdyr.nt. Some olthcsc bills arc dclayed for ycars and in somc cases, cnd up bcing writtcn

dcbts by thc contractors.

eni ol intcrcst aftcr thc duc date and ending on thc datc is commcndablc as it cncouragcs

to thc sct guidclincs Public Procurcmcnt and Assct Disposal regulations on thc nced to pay

lbr ply of goods and scrviccs by thc due datc. lt is also a rcprieve for thc supplicrs sincc, in

most , thc invcstmcnt capital is acquircd through thc procurcucnt of loaus

/
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Whilc wc commcnd thc steps takcn to cnact a law for prompt paymcnts by govcrnmcnt cntities and,

in so doing, crcatc a mcchanism lor dcaling with thc accumulatcd accrucd pcnding bills. Wc note that

Articles 226 ail 227 of the constitution offcr cxccptionally good guidance and foundation for cnsuring

prompt paymcnt for goods and scrviccs whilc protccting thc govcrnmcnt from impropcr and fraudulcnt

scrviccs.

Thc Public financc managcmcnt act of 2012, particularly scction 74, has strong sanctions against

accounting olTiccrs who lail to honor duc and approvcd paymcnts. Thc public procurcmcnt and

disposal act of 201 5 also offcrs guidancc that all procurcmcnt officers shall only commcncc

procurcmcnt whcrc thc samc is providcd Ibr in thc budgct cstimatcs undcr scction 53 of thc said act.

I Iowcver, this has now bccomc parl ol'thc triggcrs lor pcnding bills bccausc thc budgct cstimates oftcn

nccd to bc rcflcctcd in thc actual moncy rcccived by govcrnmcnl cntitics.

Govcrnmcnt cntitics continuc to bc afl'cctcd by dctaycd disburscmcnt of funds, multiplc budgct

rcvisions through supplcmcntary budgcts that altcr thc original budgct cstimates and overall political

intcrfcrcncc with approvcd budgct cstimatcs. Parliament should consider revicwing scction 53 ofthe

PPDA as a way of rcdrcssing this problcm and guiding that procurcment be donc against approvcd

budgcl cstimatcs and rcccivcd funds by govcrnment cntitics. 'fhc auditor gcncral has also noted that

while rcdrcssing thc issue of thc pending bill, we nccd to equally strengthcn thc govemment's

protcction lor supplicrs and contractors who do not dclivcr goods and serviccs as pcr thc tcrms of thc

contract. This has bccn a causc of pcnding bills and can bc strcngthcncd by parliamcnt providing

ovcrsight to thc olficc ol- the auditor gcncral, the public procurcmcnt.

1'lSA is also conccrncd that somc paymcnts that have yct to bc promptly paid includc statutory

dcductions lor NIllF, NSS[,', PAYII (Pay As You liam) and othcr pcnsion paymcnts madc at sourcc.

This is bccausc it has rcsultcd in many govcmment cmployces and contractors tinding thcmselvcs

non-compliant on statutory paymcnts that werc deductcd by thcir cmploycr but arc yct to bc rcmittcd.

This intra-agcncy affair could bc addrcsscd in the law or through amendmcnts to thc PFM (Public

I"inancc Managcmcnt) act of 201 2.

'l'lSA, in conclusion, rccommcnds that thc Scnatc rclooks thc bill and considcrs amcndmcnts to thc

PI.'M act and PPD act and attcndant rcgulations so that thc prompt paymcnt is anchorcd in the laws

whcrc contracting and all complianccs arc anchorcd in linc with articlcs 226 and 227 of thc

Constitution.

l)etailcd Analysis and Rccom mcndations:

Scction Proposcd Amcndmcnt

l,ong'l'itlc

ra

Issuc/j ustification

scrviccs

To communicatc thc purposc of thc
prompt paymcnt bill.

2- Dcfinition of thc
accounting olTiccr

Amcnd dcfinition to read - An
accounting olllccr has thc dcfinition in
scction 2 of thc PFM Act.

Iixpand to includc thc accounting of'liccr
for indcpcndcnt commissions

Usc the definition in thc PFM Act
bccause it is thc anchor law for PFM
undcr chaptcr I I of the Constitution.
Changcs in thc I)FM Act would affcct
this Act.

Add to thc long titlc thc words
govcmmcnt agcncics aftcr thc work

t



)ll S lnsc( dcfinition for pcnding bills2-t )c I ritir

A contract bctwccn thc procurcmcut
cntity and supplicr is a compliancc
rcquircmcnt. Irngaging a procurcmcnt
cntity with a supplior without a contraot

also hindcrs transparcncy and

accountability in thc procurcmcnt
proccss.

According to scction 135 (4) of thc
I)ublic Procurcmcnt and Assct Disposal

Act. a contract is formcd bctwccn thc

pcrson submitting thc succcsslul tcndcr
and thc accounting officcr ol a

procuring cntity oncc thc partics sign thc

writtcn contract.

in'
lay cnt

)l'
m

Rcrnovc 'no writtcn contract.'itt

(b)whcrc therc is no writtcn contract, or
thc writtcn contract docs not providc for
thc datc of payment nincty days aftcr

I
res

tca

2

p

d

)cl
ri

nitir
cdl

Thc dcclaration is limitcd to small or
micro-cntcrpriscs. A culturc of prompt
paymcnl should bc cncouragcd across

alI busincsscs to lacilitatc cllcicncy.

Includc all pcnding paymcnts owcd to
supplicrs cngagcd

9.D
pen(

cc
lin

rrati
pa: (/nt

ol.) of
)nts

'l'his will cnsurc that all thc rniscortduct
of accounting officcrs that could causc

dclays in thc paymcnt proccss is covcrcd
undcr this scction.

or llc Providc a morc comprchcnsivc list ol'
offcnccs of the accounting officcr to
includc thc failurc of an accounting
olTiccr in procurcmcnt to cnsurc that thc
procuring cntity complics with thc Act,
procurcmcnt plans arc prcparcd within
thc approvcd budgct and arc aligncd
with thc intcndcd purposc.
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'l'his law was dcvclopcd to improvc thc

paymcnt ol bills, and Pcnding Bills arc

onc of thc kcy issucs rcsulting lrorn
dclays in paymcnt owcd to supplicrs.

D I}\

ngo
ordinator
e for Social Accountability

ic hcn o tisa.or.ke or inlir tisl.or.kc:1.

ng Committcc on F inancc and Budgct

)S

t)

il



c

N

n

o

e

I

e

s

0

I

a

50

rm

vi

I

fl

so

m

d

3r
s

iat
a

o

at

m

,)?*""""
1/1::

YE E, CBS,E

c

P

E

o TH SENATE

BUILDINGS, NAIROBI

enate rli nt o. ke

IN MMITTEE ON FINANCE AND BUDGET

BUILDINGS, NAIROBI

bud etcomm.senate rliament o.ke

PT PAYMENT BILL2022 SENATE BILLS NO. 8 OF 2022 - WRITTEN SUBMISSION

n of PR and communication Management firms (APReCOM) wishes to formally submit the

andum outlining our proposed revisions to the Prompt Payment Btl2022

A

P R

D a

R

b

n of PR and Communication Management firms believes that the proposed legislation will

p

p

ct private sector development and the economy of Kenya. The bill provides an excellent

vance relations between procuring entities in the private and public sectors

ed cash flow: By requiring public and private entities to pay their bills on time, the cash

f suppliers and service providers is improved. This will help reduce the risk of insolvency

ankruptcy, which have negative effects on the economy

Floor I Apple Wood Park, Wood Street, off Wood Avenue P.O. Box 21962 - 00505 Nairobi,

iation Reg. No. 38994

ln ou
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Tel : 0723633 117 I 07 25398257

14th March, 2023

J.M.

ihe positive effects include:
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2. lncreased investment: With reduced risk of non-payment, the Prompt Payment Bill may

encourage more private sector investment, particularly from small and medium-sized enterprises,

who may have previously been discouraged by risk of late or non-payment.

3. lmprove supply chain efficiency: Timely payment of bills will enable suppliers and service

providers to plan and manage resources more effectively, thereby reducing wastage and lowering

the cost of doing business.

4. lncreased employment opportunities: By improving cash flow and reducing the risk of insolvency,

the bill may help to create and sustain jobs in the private sector, particularly among SMEs which

are a major employer in the country.

Furthermore, we would like to propose the following changes to the bill for your consideration.

1 Clause 2 (b) Where there is no contract, the due

date should be within 45 days after

invoicing date where the amount

due is less than Ksh 10 million and

within 60 days after invoicing date

where the amount due is more than

Ksh 10 million.

ReasoningProposed changeNo Specific Clause

The ninety (90) days payment period

does not cure the issue of prompt

payments and in fact adds further
complacency.

It also contradicts Regulation 150 (1)

of the Public Procurement and Asset

Disposal Regulations, 2020 (PPADR)

which requires a procuring entity to
make prompt payments for all

performed contracts within sixty (60)

days from the date of receipt of the

invoice.

Moreover, micro and small

enterprises, which are critical drivers

of economic growth and job creation

in Kenya, often have limited cash

reserves and rely on prompt

payments to maintain their
operations. Delayed payments can

lead to cash flow problems, which in

turn can impact the ability of micro

and small enterprises to pay their own

suppliers and employees, and may

even result in the winding up of
businesses.

Fu rthermore, delayed Payments can

damage business relationshiPs

between the supplier and its own

creditors leading to reduced trust and

confidence in the supplier's ability to

Suite 401, 3rd Floor I Apple Wood Park, Wood Street, off Wood Avenue P.O. Box 21962 - 00505 Nairobi,

Kenya I Association Reg. No.38994
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"Where there is no

written contract or the

written contract does not
provide for the date of
payment, ninety days

after..."
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ReasoningProposed changec I c Clr ItusN Sp,

pay on time. This maY imPede access

to reliable suppliers.

When this happens on a large scale,

there can be a negative knock-on

effect on the economy, as businesses

struggle to secure the resources

needed to operate efficientlY and

compete effectively. This can lead to

reduced investment, lower

productivity, and slower economic

growth, all of which can have far-

reaching consequences for
individuals, families, and

communities.
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This section is misleading as it covers

instances of delayed PaYments bY

private entities. The Bill does not

define what'private entities'are as it

only defines "procuring entity" under

clause 2 to mean a Public entity

making a procurement to which the

Public Procurement and Asset

Disposal Act applies which does not

include private entities.

The clause should be clarified in
regard to the extent of the

application. ldeally the clause

should also cover private procuring

entities not just public entities.
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The objective of the proposed clause

is to ensure that the procuring entity

allocates funds explicitly for the

payment of micro and small

enterprises, and restricts the use of

these funds solely for this purpose.

This will safeguard the sustainability

of micro and small enterprises. As a

result, this proposal will encourage

The procuring entity should ring-

fence funds for the payment of
goods and services. Such funds

should be held separately from

other funds and should be used

exclusively for the payment of
goods and services procured from

micro and small e nterprises.
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No Specific Clause Reasoning

A procuring entity shall

ring-fence sufficient
funds for the payment of
goods and se rvices

procured from micro and

small ente rprises.

Further, the procuring entity should

ensure that the ring-fenced funds

are sufficient to meet its prompt

payment obligations to micro and

small enterprises, considering the

expected volume of tra nsactions.

Since government procu ring

entities use public funds, they

should be required to disclose their
payment practices to suppliers and

the public.

a ppropriate budget management

practices, transparency,

accou nta bility and ensure

responsible expenditure.

4 lntroduce a cla use which
provides for mandatory

reporting requirements

for government
procu ring entities.

This will promote transparency and

accountability, and discourage
government from engaging in unfair
payment practices.

5 lntrod uce a cla use

creating an enforcement

mechanism to e nsu re

compliance provisions

While the bill provides for penalties

and interest for late payments, it
does not specify how these will be

enforced. As a result, some

businesses may choose to ignore the

bill's provisions and delay payments

to suppliers without fear of any

consequenceS.

lntroduce a clause

creating a disp ute

resolution mechanism.

The bill should be improved by

creating a dlspute resolution

mechanism that is accessible,

affordable, and efficient. For

example, a specialized court or

tribunal can handle disputes

involving micro and small

enterprises. lt can also provide for
alternative dispute resolution

mechanisms such as mediation and

arbitration.

Micro and small enterprises often

face challenges in enforcing their
legal rights due to high legal costs

and complexity of the legal system

Proposed change

Suite 401, 3rd Floor I Apple Wood Park, Wood Street, off Wood Avenue P.O. Box 21962 - 00505 Nairobi,

Kenya I Association Reg. No.38994
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The bill should establish an

independent body or agency whose

responsibility it will be to monitor

compliance with the bill's
provisions and enforce pena lties

for non-compliance. This body

should be empowered to
investigate complaints, cond uct

audits and inspections, and issue

fines or take legal action against

non-compliant businesses.

1



o

fo

c

a

o

s

K

3r

, we strongly urge the members of the Standing Committee on Finance and Budget to

ider the potential impacts of the Prompt Payment Btl 2022, and to support the bill

taking the time to consider our submission

nga

RECOM

Floor I Apple Wood Park, wood street, off wood Avenue P.o. Box 27962 - 00505 Nairobi,

iation Reg. No. 38994

Tha

Since

Mr. Ooga

Secrcta

n


