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TITE ENERGY (AMENDMENT) BILL' 2023

A Bill for

AN ACT of Parliament to amend the Insolvency Act;

and for connectcd Purpos€s'

ENACTED by the Parliament of Kenya' as follows -
1. This Act may be cited as the Energy (Amendment)

Act,2023.
Inscnion of
scction [34A in
Act No. I of 2019

ErcrgY Purchtsc

Agrccrncnts

2. The Energy Act is hercby aryn{ed by inserttng

tr,, rJri"*i"g ""r"?"tio'ltmediately 
after section 134-

134A. (l) A generating entity may enter

into an energy purchase agreement to seil

"t-"",ri"d 
eiiriy to a licensed entrty

rp""in"O in the Third Schedule'

(2) An Energy purchase agreement shall

"oliir, 
*i,r, th-e principles of public flnalce

lisffiJ t, etti"r" ztit or the constitution

which include-
(a) oPenness and accountabilitY;

(b) public participation in financial

matters;

(c) good govemance to ensure that publict-' 
frrnds- are used in a Prudent and

resPonsible waY; and

(d) sustainability.

(3) The Purchasing entity shall-

(a) prior to Procurement of electricalt-' 
L*"r. 

"ondu"t 
a feasibility study to

iJ"niitt--t"t"trt"t there is enough

;;;'d for electricitY Purchase which

cannot be met bY the exlstlng

production;

(b) ensure the process of orocurement of

electrical energy "otnpli"t 
with the

orccedurcs set out in the Public

ffiut"r"nt and Asset DisPosal Act;

(c) ensure that PrioritY is Civ'e1 to
'-' lisfatctraute generation with a

Act No. 33 of 2015

Short titlc.
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sustainable base load at point of
dispatch;

(d) give plrority to a generatins entitvgenerating electrical- energy it."rgil
rcnewable technology.

_-14) 4n .energy purchase agreementretened to in subsection (l) shaii';;l;'h"
entercd into with u g"n.oiing 

"riiry'#rri"ihas disctosed and rcigistered Trii ##;i;iownership in aclordance--'rrt,h-'Ii;
Companies Act.

_j]^lpl*hasing entity shalt prepare and
[1,i1T, a. regisrer of generating entities ii
lh'UitT':,',1;1:,*HXffi ;Sffiffil;;
and publish the names of tt . ,uil" ]r "wr !'r'v

(a) on its website; and

(b) in the annual audit rcport.

. (6) The register in subsection (5) shallbe-
(a) prcparcd within ninety days from the

darc of operation of this #;o;;;"-
(b) op.€1. for inspection by members of thepuDttc in accordance with section 5(.1) (e) of the Access to tnformaiion

Act.

-_Illm" Authority shafl not approve ancncrgy purchasc aglecmenr *triifl ]ail tocomply with this sec-tion.
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MEMORANDT]M OF OBJECTS AND REASONS

The principal object of the Bill is to the Energy Act,2ol9 to provide
for transparency in energy purchase agreements. The rationale for
disclosure of beneficial ownership information is to create an accurate
public disclosure regime that provides transparency in the beneficial
ownership and control structures of companies. This aids in not only
promoting investor confidence and good corPorate governance practices
but also in uncovering tax evasion schemes, money laundering practices,
corruption schemes, and other illegal activity involving either one or morc
companies.

The purchase of power from private energy generators by Kenya
Power is subject to principles ofpublic finance as envisaged under Article
201 of the Constitution, which include openness and accountability. The
disclosure ofbeneficial ownership ofenergy generators is compulsory to a
procuring entity when the company participates in public procurement and
assets disposal and to a contracting authority when the company
participates in a public private partnership.

This Bill seeks to create transparency in purchase of electric energy
from private generators, ensure the contracts entered into are financially
sound to protect the end user of electricity from inflated electricity costs.

Statement on the delegation of legislative powers and llmltation of
fundamental rights and freedoms

The Bill neither delegates legislative powers to the Cabinet Secretary
nor limits fundamental rights and freedoms.

Statement of how the Blll concerns county governments

Energy plays a critical role in enabling social, economic and
environmental sustainability. Access to affordable energy is important in
achieving sustainable development goals in health, education and
agriculturc to improve living standards. Health, education and agriculture
are devolved functions whose viability is directly impacted by the high
energy costs. Additionally, pursuant to paragraph 8 (e) of the Fourth
Schedule to the Constitution, electricity, gas reticulation and energy
regulation is a county function. This therefore is a Bill concerning county
governments.

Statement that the BIlt ls not a money Bill within the meanlng of
Artlcle 114 of the Constltutlon.

This Bill is not a money Bill within the meaning of Article 114 of the
Constitution.

Dated the 4th August,2023.

SIFIJNA EDWIN WATENYA,
Senator.
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Section I 34 of Act No. I of 2019 which it is proposed to amcnd

134. Dtrection to operate a generstlng plant

(l) The Cabinet Secretary may direct that any generating plant shall,
in extraordinary circumstances, be operated and maintained in accordance
with such directions as he may prescribe.

(2) For the purposes of this s€ction, the expression "extraordinary
circumstances" means circumstances arising out of threat to security of the
state, public order or a natural calamity or such other circumstances
arising in the public interest.
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