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3. CHAIRMAN'S FOREWORD

The Committee conducted an inquiry in order to determine the pertinent issues. It held meetings
with the member for Kilifi North Constituency, Hon. GedionMungaro M.p, who requested for
the inquiry by the committee. In addition, Ms. Mariam El. Maawyprincipal Secretary State
Department for Lands, Mr. Albert Kobiawakamau,Kilifi County Commissioner, Hon.
AmasonKingi,Kilifi County Governor, Prof. Mohamed S. Rajab - Vice Chancellor and prof.
MuniruKhamisTsanuao - Deputy Vice Chancellor (Research and Extension)., briefed the
Committee' The Committee further received representations from Residents of Mtaani/Kisumu
Ndogo/GTZ Area'In addition, the Committee undertook a fact finding visit to Kilifi Countyin
order to assess the situation on the ground and collect views of the residents of Mavoko
Constituency.

on my own behalf, I wish to commend Members of the committee for their patience, endurance
and hard work during the long sitting hours under tight schedules, which enabled us to complete
the tasks within the stipulated period. Furthermore, the assistance received from the offrces of the
Speaker and the clerk of the National Assembly was invaluable. The committee acknowledges
the contribution of witnesses in the preparation of this report by way of submissions and
presentations.

Finally, it is my pleasant duty, on behalf of the Departmental Committee on Lands, to present
this report in accordance with the provisions of Standing order lgg which requires that the
committee to report to the House on a regular basis in response to its activities.

HON. ALEX M. MWIRU, MP . CHAIRPERSON





4. EXECUTIVE SUMMARY
In 1989, the Government, through the Ministry of local government in conjunction with the
German Technical Development Corporation (GTZ), directed the upgrading of the Mtaani and
Kisumu Ndogo slums in Kilifi.The project involved urban planning of the settlement by
providing road reserves, public amenities, utility wayleaves and distinct registered plots for the
residents on property known as Kilifi township block 3.In 1996 the government authorized the
relocation of these displaced people on LR 5046ll and LR 5024/l now known as Kinaoni
extension of Mtaani Kisumu ndogo Upgrading Scheme. since 1996 to 2009,

The issue had been pending in a Malindi Court and the University won the cases and given
eviction orders and on 4th February 20t5,the Chancellor of the University accompanied with the
County Commissioner and police were ready to enforce the Court Order however the residents
pleaded with them and they reluctantly retreated. The position now is that the residents of Mtaani
and Kisumu Ndogo slums stand evicted, to pay court bills and cost of demolitions. It is against
this backdrop that the committee commenced the investigation
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5. MANDATE OF THE COMMITTEE
The Departmental Committee No. K on Lands is established pursuant to the provisions of
Standing order No. 216 (1) and (5) with the following terms of reference:-

a) Investigate, inquire into, and report on all matters relating to the mandate, management,
activities, administration, operations, and estimates of the assigned ministries and
departments;

b) Study the Programme and policy objectives of Ministries and Departments and
effectiveness of the implementation;

c) Study and review all legislation referred to it;

d) Study, assess and analyze the relative success of the Ministries and Departments as
measured by the results obtained as compared with their stated objectives;

e) Investigate and inquire into all matters relating to the assigned Ministries and Departments
as they may deem necessary, and as they may be referred to them by the House;

0 Vet and report on all appointments where the Constitution or any Law requires the
National Assembly to approve, except those under Standing Order 204 (Committee on
Appointments);

g) Make reports and recommendations to the House as often as possible, including
recommendations on proposed legislation.

The committee is mandated to consider the folowing subjects:-
a) Land Policy,
b) Physical Planning,
c) Land Transactions,

d) Survey and Mapping,
e) Land Adjudication,

0 Settlement,
g) Land registration,
h) Land Valuation,

D Administration of Private, community and public Land,
j) Land Information and Management System.

5.1 Oversight

Tn executing-its Mandate, The Committee-eversees the followins-Govemment-Eqpar6nents;
Namely:-

i. The State Department for Lands
ii. The National Lands Commission
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Chairperson
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5.3 SECRETARIAT

First Clerk Assistant: -
Third Clerk Assistant: -
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5.4 LIST OF RECOMMENDATIONS

5.4.1 The Government through the Ministry of Interior and Coordination of National
Govemment implements the Decree and the Court Order delivered in Malindi on
ll I l2l | 4 nd 9 I l2l 14 respectively.

5.4.2 The Government through the State Departrnent for special prograrnmes andJocal Leaders
should address the squatter problems in Kilifi County arising as a result of Historical land
Injustices.
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6.0 INTRODUCTION

6.0.1 On 24th November 2014 the Hon. Gideon Mungaro, M.P a Member of the Departmental
Committee on Lands tabled documents which included letters from Members of the
public from his Constituency claiming that Pwani University has expanded its land and
encroached into private Land in the Mtaani and Kisumu Ndogo slums in Kilifi.

6'0'2 The Committee having been seized of the Matter in question and pursuant to the
provisions of Standing Order No. 216 (a) resolved to conduct an inquiry into the
circumstances in question;

6.0.3 The Committee commenced the inquiry in February 2015 and set out a procedure for the
consideration the inquiry and agreed to report to the House within 90 days.

6.1 Evidence

6.1.1 Evidence from Hon. Gideon Mungaro, Mp.

TheMember of Parliament for Kilifi North Constituency, informed the Committee as follows:-

a) In 1989, the Government, through the Ministry of local govemment in conjunction with
the German Technical Development Corporation (GTZ), directed the upgrading of the
Mtaani and Kisumu Ndogo slums in Kilifi;

b) Since 1996 to 2009,Mtaani/Kisumu Ndogo/GTZ residents have been developing the
land and were clueless about the official goings-on, they were shocked when they learnt
that their settlement had been revoked since the land belongs to pwani University;

c) Chancellor of the University accompanied with the County Commissioner with the
police pounced on the property and ordered residents to vacate or they be forcefully
evicted. The residents pleaded with them and the Chancellor of the University
accompanied with the County Commissioner with the police reluctantly retreated. The
position now is that the residents of Mtaani and Kisumu Ndogo slums stand evicted, to
pay court bills and cost of demolitions;

d) The area Member of Parliament requested the Committee to intervene in the dispute
with a view to come up with an amicable solution.
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6.1.2 Evidence from the Principal Secretary state Department for Lands

The Principal Secretary for the State Department for Lands Ms. Mariamu El- maawy informed the
Committee as follows: -

a) LR No. 5A46ll and 5024/l are located about 2.6 kilometers West of the Indian Ocean
coastline;

b) The land is adjacent to Kilifi County and measures approximately 300 acres;

c) The history of the land dates back to 1934 when the Colonial Govemment reserved it for
Coast Experimentation Station and Seed farm;

d) The Ministry of Agriculture for the purpose of establishing the Coast Agricultural
Institute later acquired the land. In addition to the original 300 acres, the Institute
acquired a further 385 acres thus computing to a total area of 685 acres approximately;

e) Kilifi Institute for Agriculture in its effort to secure its land from grabbers was issued
with a letter of allotment Ref: 3 12791241of 1Oth April 2006 for 590 acres. The Institute is
yet to acquire the title deed for the same;

0 Approximately 83.5 acres was reserved for public utilities namely:-
a. Primary School 4.2ha.
b. School for the deaf 2.5ha.
c. Children Home L3ha.
d. Extension Secondary School 3.06ha.
e. Extension Secondary School 3.06ha.
f. Extension Secondary School 3.7 ha.
g. Proposed Vocational School of Deaf l6.0ha.

g) The following commitments / allocations or reservations have been made on the land;
i. Approximate 4 acres was excised and amalgamated to LR No. - Group XI/4 to

create a road ofaccess for the public.
ii. 3.9 acres was allocated to J.R Kangwana on 25ft July 1989 vide letter of allotment

ref: 312791224. The user was agricultural to M/S Soso Investment Ltd for Hotel
Development vide lefier of allotment ref:31279/230.

iii. On23'd November 1998, 34 acres were planned and allocated by the Town Clerk,
Town Council of Kilifi to about 205 beneficiaries. This area was named Mtaani /
Kisumu Ndogo / Kibaoni extension. However she stated that she has no records to
cgnflnq ytl-gther-lthe rOommissio-ner of lands issued-lettels nf allolmenlfor this---
allocation or whether the director of Physical Planning approved the p.D.p she
attached a list of beneficiaries.
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6.1.3 Evidence from the Kilifi Counfy Commissioner

Mr' Albert Kobiawakamau,The Kilifi county commissioner who was accompanied by Hon.
Gertrude Mbeyu, Kilifi County Assembly, M.c.A, Hon. Lawrence K. Kilabo, Kilifi county
Assembly M.C.A, and Michael Kinyua informed the Committee as follows: -

a) Kilifi area was adjudicated under Mazemialand in 1908, making it one of the areas with
the oldest titles in the Country;

b) Kilifi County is the most affected County with cases of land disputes. It is the County
with the most squatters;

c) There are extremely serious cases of land disputes in both public and private land. The
committee was informed of a case in Kikampala/ Mtwapa, LR No. l30g-registered asMN (Mainland North) MN/l4i1Bl150. Where brokers sold the private land to
unsuspecting people and even attempted to sell the land to a Government Agency, the
Kenya Bureau of Standards (KBS) in an attempt to cover up their tracks.

6.1.4 Evidence from the Kilifi Counfy Governor

Hon' AmasonKingi,Kilifi County Governor, who was accompanied by Mr. owen - Beye, Mr.John Mazuri - Chief Executive officer, Mr. Albert Kobiawakamau - Kilifi county
commissioner, Mr. John Mbeca-clC, Hon. Gertrude Mbeyu-Kilifi county Assembly, M.c.A,
Hon' Lawrence K. Kilabo-Kilifi county Assembly M.c.A, Hon. Kalindi G. Mhambi M.c.A, Mr.
John Nguzo-chief officer Lands and Michael Kinyua-Lands and Settlement officer informed
the Committee as follows: -

a) The Land problems in Kilifi county have persisted since independence;

b) Several reports on land grabbing in Kilifi county have been written, but no tangible
results have been seen; the Committee to look into all the reports conceming Kilifi
County, land problems and generate solutions;

c) conceming Mr' John Keen's land, Kilifi county Government together with Hon.
GedionMungaro, M.p, met with the Deputy president over the matter;

d) concerning Mombasa cement, Kilifi county Govemment, wrote to the National Landcommission to investigate the said parcel of land. Although the National Land
commission reported that they have finalised the investigations. However Kilifi countyGovemmenlhas net-reeeived thereport-bythe National Land-C6ffiiission. 

----- 
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e) A number of schemes have been started, but devilled by management problems. For
example Mavueni B, where prime areas were grabbed by prominent people in the
Ministry of Lands leaving squatters landless;

0 When President Uhuru Kenyatta was in Mombasa issuing title deeds, the issuing of
Makike scheme titles was halted, because over two hundred plots were missing in the list
of beneficiaries and no proper explanation was given;

g) The schemes near the ocean have been allocated in total disregard of the procedure.

6.1.5 Evidence from Residents of Mtaani/Ifisumu Ndogo/GT z Area

The committee visited Mtaani/ Kisumu Ndogo / GTZ and Mr. Chai Nelson, representing the
residents informed the Committee as follows:_

a) In 1989, the Government, through the Ministry of local government in conjunction with
the German Technical Development Corporation (GTZ), A non - profit making NGO,
directed the upgrading of the Mtaani and Kisumu Ndogo slums in Kilifi;

b) The project involved the urban planning of the settlement by providing for road reserves,
public amenities, utility wayleaves and distinct registered plots for the residents on
property known as Kilifi Township Block 3;

c) Through the then Ministry of Local Government, the then Ministry of Lands and the thenKilifi Town Council, the German Technical Corporation (GT Z), which is a non-
governmental organisation was requested to fund the upgrading of parts of Kilfi town in
what was known as the Mtaani Kisumu Ndogo upgrading scheme;

d) The Upgrading scheme of Mtaani and Kisumu Ndogo informal settlements was used as a
pilot project for the purpose of informing the Town council on how to upgrade the other
slums within the town;

e) The project commenced in 1990 by the mapping and surveying of the area that was to be
upgraded;

0 The people living in the area that was to be upgraded (the beneficiaries) were identified.
The infrastructure that was to be put in place like water, roads, waste collection points
and toilets amongst others were also identified during the process of mapping and
surveying of Mtaani and Kisumu Ndogo informal settlements;

g) The cadastral survey for the two areas that were to be upgraded commenced in 1993
whereupon it was discovered that there were a myriad of problems which included some
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of the beneficiaries being on areas reserved for roads while others were congested on one
plot which was not supposed to be the case; other residents of the two areas were found
to be staying on what had been set aside during the surveying process for public utilities
like open spaces, churches, nursery schoors, mosques, among others;

h) There was uproar and demonstrations by the displaced residents who by reason of the
project were rendered destitute as they were not given alternative land;

i) The then Coast Provincial Commissioner instructed the Kilifi District Commissioner and
the Town Clerk to look for alternative land for people who had been displaced from
Mtaani and Kisumu Ndogo informal settlement schemes during the upgrading process;

j) The altemative land was found, and the displaced people were relocated to land known as
LR 5046/l and LR 5024/r otherwise known as the Kibaoni extension;

k) The then District Commissioner, Provincial Commissioners, the Town Clerk, the
Minister of Agriculture and the Minister for Lands were involved in this process of
relocating residents;

l) The residents, who are over 300, were allowed to occupy the suit property by the then
Minister of Land, Darius Mbela with the approval of the Kilifi Institute of Agriculture,
the Ministry of Lands and the provincial Administration;

m) Additionally, the Commissioner of Lands and the Ministry of planning through the
Director of Physical planning were also involved in the relocation exercise with the
former issuing letters of allotments to the residents and the latter drawing up the pDp;

n) The conduct and involvement of Government in this process gave the residents legitimate
belief that the land was theirs and the residents proceeded to develop it openly and
without demand.

o) It is pertinent that even Pwani University is a holder of a Letter of allotment (not a title)
just like the residents;

p) In a suit filed in malindi High Court Case No. 70 of 2}}g,residents saw for the first time
old correspondence between various Government departments involved which were
converting the land into University land; allegedly turning around their settlement on the
present land;

-O-Between 1996 to 2009, residents continued to develop the land oblivio'us of the ongoing
within government departments and were shocked when they learnt of a decision to
revoke their settlement on the present land which they o

'ti'
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r) On LR 504611 and LR 502411 residents occupy and claim only 50 acres whereas the
University occupies 623 acres;

s) The judgement in Malindi HCC No. 70 of 2009. the Court compared the residents as land
grabbers which is not a fair description given the history of the settlement on the land;

0 The Court has issued the University with Orders directing the Evictions of residents;

u) on 4th February 2015, the Chancellor of the University accompanied by the County
Commissioner and the police pounced on the property and declared to residents to vacate
or they forcefully evict them;

v) They pleaded with them and they reluctantly retreated. The position now is that they
stand evicted, to meet court bills and cost of demolitions.

6.1.6 Evidence frompwani University

Prof' Mohamed S' Rajab - Vice Chancellor and Prof. MuniruKhamisTsanuao - Deputy Vice
chancellor (Research and Extension) Informed the committee as follows:_

a) Kilifi Institute of Agriculture acquired the land in question in 1981. part of the institute,s
land was compulsorily acquired by the Government for experimental development and
allocated to the Institute while the other part of the land was purchased by the
Govemment from Coastal Development Limited and allocated to the institute for the
same purpose;

b) Pwani University land was earmarked for the purpose of establishing the Institute and not
for any other purpose. In particular the University land comprises of the following
parcels:-

a. L.R NO. 5046/I
b. L.R NO. s046t2
c. L.R NO. 5024/t
d. L.R NO. 5024/2

c) The Institute's land was in five portions and it measured 622 acres. At the time of the
acquisition of the land by the Institute, there were already three institutions that were
existing on the land, which, which were Kibarani Primary School for the deaf and Kilifi
Township Secondary School. The three institutions occupied 30 acres;

d) - In 199&there was.a dire-ctlvE-from the Minisffil'' Agric[ltilta-o6" etr;Ci tnutir,"
Institute should formally allocate the three schools 30 acres of the land reserved for it,
leaving an area of 590 acres for the Institute;
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e) The Institute informed the Permanent Secretary that all the land allocated to the institute
had been planned for and there was no rand for excision;

0 The residents renewed their application to have the suit property allocated to them vide a
letter dated 24th September 1997. However the institute didn't authorize the allocation of
the suit property to the local residents;

g) The institute gave 12 acres of its land to the Primary School and 18 acres to Kibarani
School for the deaf and Kilifi Secondary School;The residents made numerous attempts
to have the Institute's land set aside for the purpose of settlement and putting up jua kali
shades, but the institute and the Ministry ofAgriculture were against;

h) In 2002, the Ministry of Lands declared the Part Development Plan in respect to the land
that the local residents are claiming as invalid. The Institute said that pDp was never
approved. The District Physical Planner disowned the PDP that was in possession of the
local residents by way of a letter dated lgth February 2003;

i) By the time the Institute was informing the Director of Agriculture about the illegal pDp
vide a letter dated 21tt February 2003, some residents had already moved on the disputed
land;

j) The Principal of Pwani University College discussed the issue of encroachment by the
local residents on the institute's land with the District Commissioner and the pS Ministry
of Agriculture. By way of a letter dated 13th May,2005 addressed to Mr. Nelson Kazungu
Chai, the District commissioner asked the local residents to vacate;

k) By the year 2005, there was no house on the suit property and that the encroachment by
the local residents was by way of fencing and subdividing the suit property;

l) In 2005 vide a letter dated 20th May 2005,the PS Ministry of Agriculture directed that the
invasion of the institute,s land should stop;

m) The Institute was issued with a letter of allotment for land measuring 239 Ha
(approximately 590 acres) on lOth April 2006 leaving the other land for the three schools;

n) Ln2007 the Institute started fencing the239 Ha piece but stopped when the suit was filed.
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7, FINDINGS

The committee made the following observations from evidence adduced in meetings and thefield visit, that:
7' 1 There are people squatting in the University Land which comprises of the following parcels;

L'R No' 504611, L'R No' 504612, L.R No. 5024/l and L.R No. 50241 2 andan early Court
Ruling had dired that they be forcefully evicted. However the court Ruling has not been
implemented

7'2on 23'd November 1998,34 acres were planned and allocated by the Town clerk, Town
council of Kilifi to about 205 beneficiaries who were identified as having suffered as a result
of the evictions to pave way for thetJpZupgrading project.

7'3 Pwani university is the legal owner of the said plot of land and it received approval from the
Public Private Partnership (PPP) secretariat to undertake a feasibility study on the proposed
teaching and referral hospital on the said land with a view of actualizing the same.

7.4 A Subsequent decree was issued dated 9ft Decemb er 2014 and was
Nation on llth December, 2014;

published in the daily

7'5 There are many families living in informal settlements in the university Land;

7 '6 That the continuous stay of squatters in the said lands has significantly hampered the
developments and expansion of the University in accordance with the University master plan
2010-2020

7 '7 The dispute between Pwani University and the squatter was the subject of a court case No.
Malindi ELC civil case No. 70 of 2009 where the learned Hon. o.AAngote ruled as follows:

a. The 308 plaintiff and any other trespassers in occupation ofthe defendants landbeing L.R No. 5046/1, 5024/1, 5024/2, 5046/2 and 5046/5 be and hereby evicted.b. A permanent mandatory injunction be and is hereby issued restraining the 30gplaintiffs or any other person acting under them from continuing being ln
--Qga'upation-and or-rEE5p6sing on-the defbodants land menti offit?b-oVe

themselves, their agents, servants and or any person drawing title from them.c. The plaintiffto pay the defendant the

8
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8. LIST OF RECOMMENDATIONS 
I

8'1 The Government through the Ministry of Interior and Coordination of National Gou*"nt i

implements the Decree and the court order delivered in Malindi on ll/12/14 and gll2ll4lrespectively. --'- ' 
I

8.2 The Govenrment through the state Departnent for special programmes and.local Leaders
should addreSs the squatter problems in Kilifi Cotrnty arising as a result of Historical land
Injustices.

SIGITTED: DArE: gnl.fJ *-*=
(HON.ALEX M. MWTRU, MP)

CIIAIRPERSON

DEPARTMENTAL COMN{ITTEE ON LANDS
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6 E SPA
AT 9. A.M.

PRESENT

l. The Hon. Alex Mwiru, M.p.
2. The Hon. Moses Ole Sakuda, M.p.
3. The Hon. patrick Makau, M.p.
4. The Hon. Benson Mbai, M.p
5. The Hon. Thomas Mwadeghu, M.p
6. The Hon. Francis W. Nderitu, M.p
7. The Hon. KiprutoMoi, M.p
8. The Hon. Hellen Chepkwony, M.p.
9. The Hon. EusilahNgeny, M.p
lO. The Hon. Joseph OyugiMagwanga, M.p
ll. The Hon. OnesmusNgunjiri, M.p.
12. The Hon. Dr. paul Otuoma, M.p
13. The Hon. John Kihagi, M.p
14. The Hon. KaniniKega, M.p

AB5ENT wlTH APOLOGTES
'1. The Hon. MutavaMusyimi, M.p.
2. The Hon. MpuruAburi, M.p.
3. The Hon. HezronAwitiBollo, M.p
4. The Hon. Sarah Korere, M.p
5. The Hon. Suleiman Dori, M.p
6. The Hon. Mathew L. Lempurket, M.p
7. The Hon. Bernard Bett, M.p.
8. The Hon. Esther Murugi, M.p.
9. The Hon. Francis KigoNjenga, M.p.
l0.The Hon. A. Shariff, M.p.
11. The Hon. Shakila Abdallah, M.p
12. The Hon. Julius Ndegwa, M.p
I3. The Hon. George Oner, M.p

ABSENT UUITHOUT APOLOGY
1. The Hon. Oscar Sudi, M.p

IN ATTENDANCE
KENYA NATTONAL ASSEMB LY

l. The Hon. Richard Moitalel Ole Kenta, M.p.
2. The Hon. KamotiMwamkali, M.p.

- Chairperson
Vice Chairperson

__ KENILNATTONAT ASSEMBTY
1. Mr. James Ginono
2. Ms. Joshua Ondari
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Clerk Assistant I

Clerk Assistant ltt

td:"

;,r,.i
"t'f. -*





3. Mr. Muyodi Emmanuel
4. Mr. Jonathan Lemurt

Clerk Assistant lll
Budget Officer

MINUTE NO. DCULN/2OI6II39 PRELIMTNARIES
The chairman called the meeting to order at 9.15 a.m. with a word of prayer.

MINUTE NO. DCULN/2oI5 ADOPTION OF THE PROGRAMME

The programme was adopted after being proposed by the Hon. John Kihagi, M.p. andseconded by the Hon. KaniniKega, M.p. as annexed in the minutes.

MINUTE NO. DCULN 
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The Committee considered the report and come up with the following observation and
recommendations:

Observations

l' There are some people squatting on the University Land which comprises of the
following parcels; L.R. No. 5046/1, L.R. No. 5046 /2, L.R. No. 5024/l and L.R.
No' 5024/2 and an early Court Ruling had directed they be forcefully evicted.
However the court Ruring has not been impremented.

2' On 23'd November, 1988, 34acres were planned and allocated by the town Clerk,
Town Council of Kilifi to about 250 beneficiaries who were identified as having
suffered as a result of the evictions to pave way for the UpZ upgrading project.

Recommendations

l' The Government through the Ministry of lnterior and Coordination of National
covernment implement the Decree and the order No. 70 0f 200g delivered in
Malindi on 11/12/2014 and 9/12/14 respectivety.

2' The Covernment through the State Department for Special programmes and local
Leaders should address the squatter problems in Kilifi County arising as a result of
H istorica I injustices.

After the proposal of the above changes, the report war unanimously adopted afterbeing proposed by the Hon. Moses ole Sakuda, M.p. and seconded by the Hon.
KiprutoMoi, M.P.

MINUTE NO. DCULN/2OI6/I42 ADJOURNMENT
There being no any other business, and the time being l.oe p,m. the meet_ing117as_adjourned--
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l3OTH

1.Ms. Mariamu El Maawy

2.Mr. Peter Kahuho

Principal Secretary,, State Department of Lands

Ag. Secretary-Lands

1

LANDS

D IN THE
IN AT 10.00

l. The Hon. Alex Mwiru, M.P. - Chairperson

2. The Hon. Moses Ole Sakuda, M.P. - Vice Chairperson

3. The Hon. Joseph Oyugi Magwanga, M.P.

4. The Hon. John Kihagi, M.P.

5. The Hon. Mathew L. Lempurkel, M.P.

6. The Hon. Benson Mbai, M.P.

7. The Hon. Francis W. Nderitu, M.P.

8. fhe Hon. Julius Ndegwa, M.P.

9. The Hon. Eusilah Ngeny, M.P.

10. The Hon. Bernard Bett, M.P.

I 1. The Hon. Kipruto Moi, M.P.

12.The Hon. George Oner, M.P.

13. The Hon. Dr. Paul Otuoma, M.P.

14. The Hon. Thomas Mwadeghu, M.P.

ABSENT WITH APOLOGIES
1. The Hon. Hellen Chepkwony, M.P.

2. The FIon. ShakilaAbdallah, M.P.

3. The Hon. Francis Kigo Njenga, M.P

4. The Hon. Mpuru Aburi, M.P.

5. The Hon. Hezron Awiti Bollo, M.P.

6. The Hon. Mutava Musyimi, M.P.

7. The Hon. Kanini Kega, M.P.

8. 'fhe Hon. Suleiman Dori, M.P.

9. The Hon. Gideon Mung'aro, M.P.

10. The Hon. Onesmus Ngunjiri, M.P.

11. The Hon. A. Shariff, M.P.

12. The Hon. Sarah Korere, M.P.

13. The Hon. Esther Murugi, M.P.

14. l'he Hon. Patrick Makau, M.P.

ABSENT WITHOUT APOLOGY
1.The Hon. Oscar Sudi, M.P.
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NATIONAL LAND COMMISSION
l. Mr. 1bm Aziz Chavangi Chief Executive Officer

2. Mrs. Edith S.L. Olando Deputy Director Land Administration

KENYA NATIONAL ASSEMBLY

MINUTE NO. DCL/LNI2OI'I 402 PRELIMINARIES
The Chairman called the meeting to order at 10.10 a. m with a word of prayer

MINUTE NO.DcLlLN/2015/403 SUBMISSIONS FROM THE PERMAMNT SECRETARY IAND
ON MTAANI /KISUMU NDOGO /KIBAOM DMENSION/GTZ
UPGRADING PROJECT

i. Mtaani /ICsumu Ndogo /Kibaoni Extension/GTZ apgrading Project.

The Committee was informed as follows, that:-

a) LR No. 5046/1 and 502411is located about 2.6 kilometers West of the Indian Ocean coastline.

b) It is adjacent to Kilifi County and measures approximately 300 acres;

c) The history of this land dates back to 1934 when the Colorrial Government reserved it for Coast

Experimentation Station and Seed fann. It was later acquired by the Ministry of Agriculture for the

purpose of the establishing Coat Agricultural Institute. In addition to the original 300 acres, the

Institute acquired a further 385 acres thus computing to a total area of 685 acres approximately;

d) The following commitments / allocations or reseryations have been made on the land;

access for the public.

312791224. The user was agricultural to M/S Soso Investment Ltd for Hotel Development vide

letter of allotment ref: 312791230.

of Kilih to about 205 beneficiaries. This area was named Mtaani / Kisumu Ndogo / Kibaoni

extension. I have no records to confirm whether the Commissioner of lands issued letters of
allotment for this allocation or whether the P.D.P was approved by the director of Physical

Planning. A list of beneficiaries is hereby attached for your perusal.

e) Approximately 83.5 acres was reserved for public utilities namely:-

School 4.2ha.

1.Mr. James Ginono

2.Ms. Ruth Mwihaki
3.Mr. Muyodi Emmanuel

4.Mr. Noah Arap Too

5.Mr. Lynnette Atieno

6.Mr. Ahmed Yakub

- Clerk Assistant I

- Clerk Assistant III
- Clerk Assistant III
- Research and Policy Analyst

- Legal Counsel

- Media Officer

.rt,

School for the deaf 2.5ha.

Children Home l.3ha.

Extension Secondary School 3.06ha.
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Extension Secondary School 3.06ha.

Extension Secondary School 3.7 ha.

Proposed Vocational School of Deaf-

SIGNEI)

l6.Oha.

D Kilifi tnstitute for Agriculture in its effort to secure its land from grabbing was issued *ith P

letter of allotment Ref: 312791241 of 10m a,pril 2006 for 590 acres. The Institute is yet to acquire

the title deed for the same. I

MINUTE NO. DCI,/LN/2015/405 ADJOURNMENT & DATE OF THE NEXT I

SITTING I

And the time being thirty six Minutes past one O'clock, the Chairperson adjourned the Sitting to Friddy

6e March 2015.
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MINUTES OF THE I38TH SITTING OF DEPARTMENTAL COMMITTEE (K) ON

LANDS HELD ON 24TH MARCH. 2015 IN THE ROARD ROOM. 4TH

FLOOR. PROTECTION HOUSE. AT IO.OO A.M

PRESENT:
l. The Hon. Alex Mwiru, M.P.

2. The Hon. Moses Ole Sakuda, M.P. -

3. The Hon. Kipruto Moi, M.P.

4. The Hon. Benson Mbai, M.P.

5. The Hon. ShakilaAbdallah, M.P.

6. The Hon. Julius Ndegwa, M.P.

7. The Hon. Suleiman Dori, M.P.

8. The Hon. Patrick Makau, M.P.

9. The Hon. Francis Kigo Njenga, M.P.

10. The Hon. Esther Murugi, M.P.

I L The Hon. Thomas Mwadeghu, M.P.

12. The Hon. Dr. Paul Otuoma, M.P.

13. The Hon. Athman Shariff, M.P.

14. The Hon. Kanini Kega, M.P.

15. The Hon. Gideon Mung'aro, M.P.

16. The Hon. Sarah Korere, M.P.

17. The Hon. Mathew L, Lempurkel, M.P

Chairperson
Vice Chairperson

ABSENT WITH APOLOGIES
1. The Hon. Onesmus Ngunjiri, M.P.

2. The Hon. John Kihagi, M.P.

3. The Hon. Mutava Musyimi, M.P.

4. The Hon. Bernard Bett, M.P.

5. The Hon. Joseph Oyugi Magwanga, M.P
6. The Hon. Mpuru Aburi, M.P.

7. The Hon. Francis W. Nderitu, M.P.

8. The Hon. Hellen Chepkwony, M.P.

9. The Hon. George Oner, M.P.

10. The Hon. Eusilah Ngeny, M.P,

11. The Hon. HezronAwiti Bollo, M.P.

lita*r :tipr.: d!$;

l. The Hon. Oscar Sudi, M.P

{$
.#
+,r

-s
i',tt#,il$;$





IN ATTENDANCE
KENYA NATI ONAL ASSEMBLY

l. Mr. James Ginono
2. Mr. Muyodi Emmanuel

3. Mr. Noah Too

4. Christine Odhiambo

5. Ahmed Yakub

6. Richard Sang

IN ATTENDANCE
KILIFI AIRCHATTERS

1. Dr. Timothy Mtana Lewa

IN ATTENDANCE
KILIFI PLANTATIONS

I .Mr. Christopher Wilson

IN ATTENDANCE
BAMBANI KILIO GROUP
l. Mr. Charles Munga Janji

2. Mr. Wycliffe Tembo

IN ATTENDANCE
PWANI UNIVERSITY
1. Prof. Mohamed S. Rajab

2. Prof. Muniru Khamis Tsanuao

Clerk Assistant I
Clerk Assistant III
Research and Policy Analyst I

Legal Counsel II
Media Relation Officer
Serjeant-at-Arm

Chairrnan - Kilifi AirChatters

Chairman-Kilif,r Plantation

Chairman Bambani Kilio Group

Vice Chair Bambani Kilio Group

Vice Chancellor

Deputy Vice Chancellor (Research and Extension)

MINUTE NO. DCL/LN/20I5I438 PRELIMINARIES
The Chairman called the meeting to order at 10.10 a. m with a word of prayer

MINUTE NO. DCL/LN/201 5/439 SUBMISSION FROM PWANI UNIVERSITY
While appearing before the Cornmittee Prof. Mohamed S. Rajab - Vice Chancellor and Prof,

Muniru Khamis Tsanuao - Deputy Vice Chancellor (Research and Extension) Informed the

Committee as understated:

l. Kilifi Institute of Agriculture acquired the land in question in 1981. Parl of the institute's land

was eompulserily aoquire&by the-Gevernmenffor experimental-development-gndallocate&ts-.'--T-
the Institute while the other part of the land was purchased by the Government from Coastal

Development Limited and allocated to the institute for the same purpose;

-if ;i.l





2. Pwani University land was earmarked for the purpose of establishing the Institute and not for
any other purpose. In particular the University land comprises of the following parcels:-

a. L.R NO. 504611

b. L.R NO. s046t2
c. L.R NO. 502411

d. L.R NO. 5024t2

3. The Institute's land was in five portions and it measured 622 acres. At the time of the

acquisition of the land by the Institute, there were already three institutions that were existing
on the land, which, which were Kibarani Primary School for the deaf and Kilifi Township
Secondary School. The three institutions occupied 30 acres;

4. In 1998 there was a directive from the Ministry of Agriculture to the effect that the Institute
should formally allocate the three schools 30 acres of the land reserved for it, leaving an area

of 590 acres for the Institute;

5. The Institute informed the Permanent Secretary that all the land allocated to the institute had

been planned for and there was no land for excision;

6. The residents renewed their application to have the suit properly allocated to them vide a letter
dated24rt'September 1997. However the institute didn't authorize the allocation of the suit
property to the local residents;

7. The institute gave 12 acres of its land to the Primary School and 18 acres to Kibarani School

for the deaf and Kilifi Secondary School;

8. The residents made nrrmerous attempts to have the Institute's land set aside for the purpose

of settlement and putting up jua kali shades, but the institute and the Ministry of Agriculture
were against;

9. In 2002, the Ministry of Lands declared the Part Development Plan in respect to the land that
the local residents are claiming as invalid. The Institute said that PDP was never approved.
The District Physical Planner disowned the PDP that was in possession of the local residents

by way of a letter dated 19th February 2003;

10. By the time the Institute was informing the Director of Agriculture about the illegal PDP vide
a letter dated 2l't February 2003, some residents had already moved on the disputed land;

{;{he Principal of-Pr4iAsi-University CollegeCisoussed the issuerBflenoroaohrnent-by$glo6af- ---
residents on the institute's land with the District Commissioner and the PS Minisrty of

ils i.*-;s
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Agriculture. By way of a letter dated 13il'May, 2005 addressed to Mr. Nelson Kazungu Chai,

the District Commissioner asked the local residents to vacate;

l2.By the year 2005, there was no house on the suit property and that the encroachment by the

local residents was by way of fencing and subdividing the suit property;

13. In 2005 vide a letter dated 20th May 2005, the PS Ministry of Agriculture directed that the

invasion of the institute's land should stop;

14. The Institute was issued with a letter of allotment for land measuring 239 Ha (approximately

590 acres) on 1Oth April 2006 leaving the other land for the three schools;

15. In 2007 the Institute started fencing the 239 Ha piece but stopped when the suit was filed.

Pwani University Praver to the Departmental Committee on Lands

1. The Committee assist and allow Pwani University to protect its land for Public good for
which it was established;

2. The Committee supports Pwani University to actualize a Teaching and Referral Hospital on

the said parcel of land as per the Pwani University Master Plan 2010-2020;

3. The Committee notes that Pwani University have received approval from the Public Private

Partnership (PPP) Secretariat to undertake a feasibility study on the proposed teaching and

referral hospital on the said land with a view of actualizing the same.

The Committee thereafter made the following observations, that:-
Pwani University

There are squatters residing in the land, they have built permanent and semi-permanent
houses;

ii. The squatters brought down the fence that the University had erected;

ll1. Pwani University had put a caveat on the property to caution people that the land belongs
to the University;

lv The squatters took the matter to Court, but the Court ruled in favor of the University and
snt order of eviction; sqllatters field an appeal.andgtven stay; - - W - _ -_-

There are no document to support that Kilifi County Council gave land to the squatters;

l.
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vi. There are people who own upto 6 parcels of land in the area, and they claim that they
were sold at Ksh 50,000 per plots.

The Committee resolved as follows:
The following to be invited to appear before the Committee to shed more light on the above

mentioned issues:

i. The Cabinet Secretary Minlsry of Lands, Housing and Urban Development;

ii. The National Land Commission.

MINUTE NO. DCL/LN/2015/440 ADJOT'R}IMENT & DATE OF THE
NEXT SITTING

There being no any other business, and the time being 2:45 pm; The Meeting was adjourned until
27e March 2015.
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DATE: ln December 2Ot5

vLrnnt tvrLt! I nL lvrvuvll r I LL Vtt htf yJ

ADOPTION LIST

REPORT ON THE LAND DISPUTE BETUUEEN NVANI UNIVERSITY AND MTAANI/KIsUMU NDO@/GTZ
RESIDENTS

VENUE: Main Chambers, Mdn Parliament Bulldlngs

20

,,,:
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,lO. NAME TITLE SI6NATURE

Hon. Alex Mwiru, M.P. (Chairperson)The
)$^at* &AA/V

2 The Hon. Moses O le 5akuda, M.P (Vice-Chairperson) r/\LL..- '*
3. he Hon. Onesmas Ngunjiri, M.p.T

4. The Hon. Mutava Musyimi, M.p
I

5 The Hon. John Kihagi, M.P
ln9rn&r,

6. The Hon. Francis W. Nderitu, M.p. nAer-bq
7 The Hon. Francis Njenga, M.P.

8 The Hon. A. Shariff, M.P.

9 The Hon. Eusilah Jepkosgei, M.p. (\^2v-b-o-t A-."--b
The Hon. Benard Bett, M.P.

Mgrrnir.-f
\_)7

&-^,-_,
The Hon. Kipruto Moi, M.P. [^4€r^-!er

12

lo

11.

The Hon. Oscar Sudi, M.P

'{\t3. The Hon. Hellen Chepkwony, M.p. Nt!^"), \J\\
14. The Hon. Sarah Korere, M.P

Ar r,l4nln r'
I

o6't5. The Hon. Julius Ndegwa, M.P.

M^9-^*\44l
t6 The Hon. Benson Mbai, M.P

fVttutba
17. The Hon. Kanini Kega, M.P

t8 The Hon. Esther Murugi, M.P
A$r$^/LvLi D..--e..]r^*--l9 The Hon. Cideon M. Mung'aro, M.p \

Hon. Hezron Awiti Bollo, M.PThe
I

Suleiman Dori Ramadhani, M.PThe Hon.

e Hon. George Oner Ogalo, M.p.Th

23. Hon. Lekidime L. Mathew, M.pThe
\1

24. The Hon. Shakila Abdallah, M.p

25 The Hon. Paul Otuoma, M.p.

26.

27.

e Hon. Thomas Mwadeghu, M.p

Magwanga Joseph"Oyugi, M. p

Th

The T;_

28. Hon. Aburi Lawrence Mpuru, M.pThe
V"AA/^IU-{1

29 King'ola Patrick Makau, M.p.The Hon. f\s.^I-/
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MINISTRY OF LAND, HOUSING & URBAN DEVELOPMENT

DEPARTMENTAL
INFORMATION

COMMITTEE ON LANDS SUBMISSION OFON VARIOUS ISSUES PENDING BEFORE THEM E

Questions

1. Petition by Twiga Farm Evictees regarding the alleged eviction

a' The registered owners of LR. No.9312, LR No.9313 and LR No.3760b' Information rerating to ownership, sare and or transfer of the saidland

c. Any other Information as may be relevant to the matter.

Answers

By a transfer document dated z8th June Lg74 L.R 9312 was transferredfrom Twiga Coffee Esta tes Limited to Karume fnvestments Limited

LR 93L2 which measures 108.54 Hectares, (26i_ {:res) was originailyregistered in the name of Robert Grahame aett is IR 15iiZ. as (Trustee forGraham Be, Limited and Twiga r-imitea;. The property which islocated within the former was traniferred to Twiga coffee Estates Limitedtogether with LR 9313 and LR ZS2.

r

f

and the last transfer was done on Bth ust 2003 which the propefty wastransferred to MBO-IN- KAMITI
Aug

Yltr I _,_.,

A Prohibitory order dated 13th December 2004 jssued by the High court inNairobi - civil suit No' 564 of rg98 pro-trr:oiting and'restiaining further

1
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dea*ngs on the rand untir further orders of the court. This order was

registJred on 17th December 2004'

i. LR. 9313

LR measures r37 .7g Hectares (33g Acres) and was originaily registered in

the name of Twiga Limited as I.R 15113' The property is held on

freehold tenure.

on November Lg63, LR 9313 was transferred to Karume Investment

Limited. tater, on'B,n August 2003, LR 9313 was transferred to MBO-I-

KAMITI FARMERS COMPANY LIMITED'

A prohibitory order was issued by the High court - Nairobi civil suit No

564 of 19gB dated 15th December zoo4 prohibiting and Restraining any

transaction until further Orders from the Court'

ii. LR 3760

LR3T60wasoriginallyregisteredinthenamesofTwigaLimitedandit
measures 1aB'52 Hectares (367 Acres)'

on 21rt Novembe r !g63, LR 3760 was transferred to Twiga coffee

rstatesLimitedtogetherwithotherlands.

ThepropertywaslatertransferredtoKarumelnvestmentsLimitedin
Lg74. Ultimately, LR 3460 *u' Gnsferred from Karume Investments

LimitedtoMBO-I-KAMITIFARMERSCoMPANYLIMITED.

- @-- hibi6-ry ord6r-waslsged lrrttre HigffiourtirrNairopfi'--.civihsuit jir--*
No. 564 of 1998 dui.;'1?r b;cember looq prohibiting and restraining

unya*tingsuntilfurtherordersoftheCoutt.

,ri,f :,f -rt
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It is adjacent to Kilifi Township of Kilifi County and measures approximately
300

acres. _

The history of this land dates back to 1934 when the Colonial Government
reserved it for Coast Experimentation Station and Seed farm. It was later
acquired by the Ministry of Agriculture for the purpose of the establishing
Coast Agricultural Institute. In addition to the original 300 acres, the
Institute acquired a further 385 acres thus computing to a total area of 685
acres approximately.

CO M MITM ENTS /ALLOCATIONS OR RESERVATIONS

F Approximate 4 acres was excised and amalgamated to LR No. - Group
XIl4 to create a road of access for the public.

of allotment ref: 3L2791224. The user was agricultural purposes.

Investment Ltd for Hotel Development vide letter of allotment ref:
3r27e1230.

la ned and allocated by the
Town Clerk, Town Council of Kilifi to about eneficiaries. This area
was named Mtaani/Kisumu Ndogo/Kibaoni extension. I have no records
to confilm whether the Commissioner of Lands issued tetters of
allotment for this allocation or whether the p.D.p was approved by the
Director of Physical Planning. A list of beneficiaries is hereby attached
for your perusal.

RESERVATIONS

Approximately 83.5 acres was reserved for public utilities namely:-
Primary school 4.2 ha.
School for the deaf 2.5 ha.

lr;, i
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occupying government land. It covers an area oi approximately 37L7 Ha.

Plot demarcation and survey came to a halt on discovering that the

demarcation exercise encroached on private properties.

In October, zOtL, plot demarcation and survey commenced again after

ielffitification of pffietei bouhdary and isolation oTpriVat€ propertiea A

total of 2254 parcels of various sizes were demarcated including eight (B)

public utility plots. This was done through the participation of a local land

committee consisting of stakeholders.

The plot allocation exercise was formalized by the District Settler selection

committee in a meeting held on 16th April, 2OL2 at Kilifi District

Com missioner's office.

In 2013, the beneficiaries totaling two thousand, two hundred and fifty

four (2,254) were issued with titles. However, there are 40 plots bordering

the creek whose allocation has been contested by the county government

which they want repossessed for public use. Consultations are on-going to

finalize the matter.

7, Mtaani/Kisumu Ndogo/Kibaoni
Proiect

Extension GTZ Upgrading

a. The registered owner and current status of L.R. No.5046/1 and LR

sazqL
b. Any other information as it relates to the transfer and /or ownership of

the said parcels of land.

LOCATION

LR No. 5046lI and 502411 is located about 2.6 Kilometers West of the

-I ndlan Ocea n' coasHine- ,l:|'
't 
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Children Home 1.3 ha.
Extension Secondary School 3.06 ha
Extension Secondary School 3.06 ha.
Extension Secondary School 3.7 ha.
Proposed Vocational school of Deaf _ 16.0 ha

grabbing was issued with a letter of allotment ref: 3,t27gl24l of10th April 2006 for 59o acres. The Institute is yet to acquire thetitle deed for the same.

8.
a. ownership and current status of plot no.L7o5l,44 (cR 26743/213)
b. ownership and current status of prot no.5054/ rz1o and LR

No.1510/4.
c' ownership and current status of prot no.

MN I rrr / 290,29 L / z / rrr / MN /M N/rrr/289 a n d 439 uM N/rrr.
d. ownership and current status of prot no. L.R. No. 504615.
e' ownership and current status of MN/IVI150 (cR 13080 in Kikambala)f. Details regarding the acreage, a[ocation, charges, transfers and/ or

subdivision of the aforementioned parcers of rand
g' Any other information as it retates to the aforementioned parcels and

as may be relevant to the commitLee.

Answers

LR L705t 44

LR' L705144 originally formed part of LR 1705 142 and belonged to oneMary Morril Lillywhite on freehotd.

In 1968, Mary Morril Lillywhite caused LR 1705 | 42 to be subdivided intoeight portions which upon suryey, became LR 1705 l4g-Lrosl49. out

9
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of this subdivision, LR t7o5l44 was created and it measured 76.55

Hectares (189 Acres) and is what was known as Kilifi Airstrip'

jofsurrffierofthisptoa:_o.R.L705|44).tc_
Alttrough there is no evidenct

the Government nevertheless a letter of allotment was issued allocating it

to M/s Kilifi Air charters Limited for a term oi gg years with effect from 1*

september 1994. A Grant was rater processed and registered at the coast

Land Registry as cR 26743 on 23'd January 1995.

A sub-division of LR t7o5l44 was carried out around 19551 33 plots as

follows:-

LR
2t64012
2164014
2t640ls
zt640ls - 34-
2t640-35

AREA (Ha)
3.285
3.782
1B.BB

Various
15.53

USER
School
Health Centre
Residential

Airstrip

LR 1510/4

LR 1510/4 originaily measured 373.35 Hectares and was registered in the

names of the Administrator of the Estate of the late soud bin Ali

(deceased).

rn !g52, LR 1510/4 was transferred to sarim bin Soud, Abdaila bin soud,

Aisha binti sa.c, Shariffa binti Soud, Mohamed Bin soud and Abbas bin

Soud.

In 1965, part of LR. LILA]4 was acquired by the Government under the

Land Acquisition Act f re94l of INDIA vide Gazette Notice No. 2730 of 27th

, lqr, p9!. The Hectarei (to..zo Acres). The acquisition was for purposes

T,:-- of co-nstiucffin-of a ioad - T_ -F-- -- er-*-:

In !976, the Government purchased. the entire LR. 75L014 from the

registered owners after paying the purchase price of Kshs.B00,000/=.

;s :-s
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MTAANI KISUMU NDOGO/ KIBAONI EXT. MINUTES OF

THE MEETING HELD ON T6TH NOV,2014 AT BAOBAB
LODGE.

lntroduction

The meeting started with prayers, which Wffled by Halima Hassan.

Members present

l/1. Hon. Gideon Mung'aro
2. Hon. Lawrence Kilabu
3. Mr. Athman Matano
4. Mr. Nelson Chai

5. Mr. Shadrack Nduli
6. Mr. Lawrence Kazani

7. Halima Hassan

8. Rabii Swareh

9. Prudence Mapenzi
10. Zenah Mwaka
I 1. Sharine Pendo

12. Nzigo Golu
13. Timohty Kariuki
14. Joseph Mwakamsha
15. Gladys Ndoro
16. Jacob Saleri

M.P Kilifi North constituency

Ward Representative - Sokoni Ward
Area Chief - Kilifi Township location
Chairman - Residents Cornmittee (RC)

Secretary

Treasurer

Vice chairperson

Member RC
Member RC

Member RC

Member RC

Member RC

Member RC
Member RC

Member RC

Member RC

University and the GTZ. Thereby the Ward Rep. welcomed the M.P
for introduction, thus the members too.

Absent with Apoloev

1. Salim Gwaru

Apology

1. Jones Msau

AGENDA

The agenda of the meeting was about the conflict of the land between Pwani University and GTZ -
Mtaani/Kisumu Ndogo/ Kibaoni EXT Up grading project.

Min 01/2014
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Min0212074

Min 03/2014

The Chairman Mr. Nelson Chai had to narrate the whole history
about how they owned the land. Hon Gideon Mung'aro said that
according to chairman's report, the land which they are managing was
not grabbed since there were some certain steps which were made
before the squatters were allowed to settle on the area they are in today.
Hence no comrption was made. Mr. Athman the alea chief seconded

. the chairman's report to be a tnre story.

The chairman issued the documents which indicated that they had
the right to own that potion of land.

I

Preliminaries

According to the report, the M.P ordered the Ward Rep. to make sure that he protecls his peoples
buildings from being demolished until firther notice.

Conclusion

TheM.P concluded that the chairman should give out all the report by.writing the history of ttre area
and attach all the supporting documents.

Drawn and nrritten by:

*-

Shadrack Ndhuli

SECRETARY

Nelson r. epil.$Ilf, 
lRiln n

CHAIRMAI\I
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IrgEI![O RA,}ID[JIYi "fo T'txE P S ANDOF LAND

NATURAI, RESOURCES

FR,OM R.ESID EI{TS Or. MTAANI NDOGO

WE the residents of Mtaani/Kisumu Ndogo prevail upon the parliamentary
committee on Lands and Natural Resources, to convey our plea to parliament
against the impending eviction and destruction of our homes and developments
on portions of land comprised in L.R. 504611 and L.R. 5024/1 Kilifi where we
live and were settled on by the Government, openly.

8.6,CKGROUND

In 1989, the Government, through the Ministry of Local Government in
conjunction with the German Technical Development Corporation (Gtz)
Non Profit, directed the upgrading of the Mtaani and Kisumu Ndogo
Slums in Kilifi.

2 The Project involved the urban planning of the settrement by providing
for road reserves, amenities, utility wayleaves and distinct registered
plots for the residents on property known as KILIFI TowNSHIp BLocK
J.

1

.) owing to the Planning providing for more space for road reserves,
amenities, utilily wayleaves many residents were unable to be settled in
that area.

4' There was uproar and demonstrations by the displaced residents who by
reason of the Project were now rendered destitute.

5' The Government therefore in 1996 authorized the relocation of these
displaced people on L.R. 504611 and L.R. s024/1 now known as Kibaoni
Extension of Mtaani Kisumu Ndogo Upgrading Scheme.

6' The then District Commissioner, Provincial Commissioners, the Town
clerk, the Minister of Agriculture and the Minister for Lands were deeply
involved in this process.

7. Addition
t.

quy-E,-"" Qornruiqsianer-of Lands andjhe Ministry offianning
the Director of physical pranning *.JI also heavily involved in

1

+ +il
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the relocation exercise with the former issuing letters of allotment to the
Residents and the latter drawing up the Part Development plan (pDp).

B' The conduct and involvement of Government in this process gave the
Residents legitimate belief that the land was theirs and the residents
proceeded to deveiop it openly and without demand. The residents have
lived and resided thereon since the year 1996.

9' It is pertinent that even the University is a holder of a Letter of Allotment
(not a title)just 1ike us.

10' We are not land grabbers but were meant to be the beneficiaries ofa Government Project that displaced us from our original land andthereafter settled us on our current location.

11' In a suit filed in Malindi High court being No. 70 of 2oo9,we sa\^,for the lirst time aged correspondence passing between the sameGovernment Departments and Ministries involved here and theUniversity, allegedly turning around on our settlement on the present
land.

12' Since 1996 to around 2oog, way after we had developed andsettied on the subject propertSr, no one Government Ministry orDepartment or the University notified us of this turn-around or even
shared or copied any of their passing correspondence to us.

13' we were completely clueless about these official goings-on despite
the fact that we were the subject of the correspondence and any actionsthey were resolving to take on the matter. we were not heard when the
decision was made revoking our settlement on the present land.

14' L'R' 504611 and L.R. 5024/1 measure approximately 100 acres.we only occupy and claim only 50 Acres of this Iand. on the other hand,the University occupies 623 Acres.

15' In a Judgment in Ma-lindi HCC No 70 of 2009, the court comparedus.to land grabbers which reference is not__at all_ajairffriptron_given;6;__
TherEfstory-of oui settlerne;i 

"; th" l;;d:
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16 The court has issued the University with orders directing our
Eviction and the university promptly filed an Application seeking the
issue of the order and seeking the assistance of the police to effect the
same

17 ' on the 4rh February 2015, the chancellor of the University
accompanied with the county commissioner in the company of lorry
loads of armed poiice officers pounced on the property, and declared thatwe should vacate lest they forcefulry destruct our homes and
developments.

18' we pleaded with them and they reiuctantly retreated. The position
as of now is that we stand evicted and to meet court bills and cost of thedemolitions.

19' In our opinion, we never grabbed this. officers and leaders directedus and gave us this land. If at any stage one officer e.g. the principal, theTown clerk, the D.c, the p.c, the Ministers for both Agriculture andLands and Settlement, the Commissioner of Land would have told us ,No,
this land cannot be occupied by us - surely we wouldn,t have come tothis land.

20. why are we being punished? which mistake did we commit?

REICOMMEI{DATIONS

we seek for the forowing parriamentary recommendations;

2l' That it be recommended that the portion we occupy be registeredin our names; or

22 That payment of full
development, to the residents

compensation be made, for iand and

23 That forceful eviction is a drastic measure to mete to us given thatour occupation and possession of the subject land was open and th.ough
the inertia of Government by action and conduct.
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Copy to:

The Chairman, National Land Commission.

The cabinet secretary, Ministry of Lands and Natural Resources.

The Governor, Kilili County.

The Mtaani/Kisumu Ndogo Upgrading

Chairman: Nelson Chai

Secretary: Eric Muramba

Treasurer: Abdulatif Mohammed ..tJ :..!fu--v.G. /1..

DATED at Kiliii this 6ft February 2015

Help Group
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BRIEF ON PWANI UNIVERSITY LAND LR NO 5046II AND 5O24II
PRESENTED TO THE DEPARTMENTAL COMMITTEE ON LANDS

oN 26TH MARCH 2015

BASIS OF THE MEETING THE DF].PARTMENTAI, COMM TEE ON
LANDS

This refers to the letter from the clerk of the National Assembly dated 25th March 2015
referenced KNA/DCL/CORR/20 I 5( I 36).

I. To Note

During the Departmental Committee on lands visit on 6th February 2OlS, the committee
received information from the local residents regarding the parcels of land known as LR
No. 5046/l and 502411 (also called GTZ Land). The residents raised concerns over an
impending eviction and destruction of their homes by Pwani University on portions of
land they were settled by the Government.

II. To Note further

The committee requested Pwani University to shed light on the matter touching on
Pwani University Land LR No. 5046/l and 5024/l which is currently the subject marter
in ELC civil case No. 70 of 2009. The particular issues concerned are:

(i)
(ii)

The History of the disputed parcels of land;
The Information regarding the ownership, allocation or transfer of the said land
to the University
The current status of Kibaoni Extension of Mtaani Kisumu Ndogo upgrading
Scheme and GTZ Land;
Any other information that may be relevant to the subject matter

(iii)

(iv)

CLARIFICATIONS FROM THE UNIVERSITY

I. To Note

l. That Pwani University was established through a Presidential Order on 23'd
August 2007 by invoking the powers conferred to him by Section 5 of the
Kenyatta University Act Chapter 210 C.

) -- ThalthrouSM[ssai4 F'residental OFdeFin 20O7 under Seetior](3)an&(4) the-r-':a 
Defendant becime the Succesro. to (iiiii ag.icuttr.e Training Institute and all
rights, Iiabilities and assets held by or by anybody on behalf of the Kilifi
Agriculture Training Institute, existing at the commencement of the Order
automatically and fully transferred to the University.

3. That in January 2013, Pwani University became a fully fledged public
University.
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9

That the subject land belonged to Kilifi Agriculture Training Institute, which
land had been compulsorily acquired by the Government of Kenya from Coast
Development Company in the year l98l for the purposes of establishing the
Institute.

That Pwani University land was earmarked for the purposes of establishing the
Institute and not for any other purpose. In Particular the University land
comprises of the following parcels:-

a) L.R. NO. 504611

b) L.R. NO. s046t2
c) L.R. NO. 502411

d) L.R. NO. sA24t2

That when I was appointed as the Principal of Pwani University College, my
predecessor, Mr Jonathan Sulubu duly informed me that there was a strict
directive from the Permanent Secretary, Ministry of Agriculture to reinstate and
reinforce the perimeter fence marking the Institute's Land.

That it was also brought to my attention that the process of registration and
issuance of Title Deed had commenced and to this end, an allotment letter and a
receipt for payment of fees thereof were handed over to me for further action
and safe keeping. In the Year 2007, the Commissioner for Lands did confirm
that the land occupied by Pwani University was formally allocated to it and it
measures approximately 239 hectares. See Document A

That when I realized that the trespassers on the University land were attempting
to construct and /or erect buildings and structures on the subject land, I caused a
Caveat Emptor to be placed in one of the local dailies to warn the Public that the
land was not available for occupation and that it belongs to the University.

That I also learnt from my Predecessor and through the records held by the
University regarding the subject land that there has never been any approval
consent and/or authority for anybody to occupy the subject land except for 30
acres given to two schools. See Document B.

That the alleged claimants had sought to be allocated land by the relevant
Ministry which request was declined since there was no land available for their
intended purpose. See Document C.
The alleged Claimants include the following:-

i) Part of a group calling themselves UMU
NDOGO/KIBAONI extension upgrading squatters project, purporting to
be formed by G.T.Z, A Germany Technical Corporation which
supposedly worked under the Ministry of Lands, provincial
administration and local government who now purport to have been
allocated part of L.R NO 504611 and 592411 by the Commissioner of
Lands, as part of small town upgrading project. Noted that they do not
specify how much land they were allocated.

10.
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ii) Unidentified Claimant for the alleged purpose of putting up a hotel on
part of the above cited parcels.

ll That the alleged claimants have been exhibiting the requests made to the
Ministry of Agriculture but no approval or authorization has been tendered or
shown from the said Ministry allowing them to occupy the suit property.
That it follows therefore that the alleged claimants were aware that the subject
land belongs to Kilifi Institute of Agriculture - hence their application for
allocation of land through the Ministry of Agriculture under which the Institute
had been established.

12.

l3 That the illegal encroachment onto the University land was categorically
condemned by all Government Agencies and Officers concerned. See

Document D.

t4 That That illegal Part Development Plans were nullified and revoked by the
Director of Physical Planning on the grounds that the land belonged to the
Institute and was not available for further allocation. See Document E.

15. That the allegation of the alleged claimants being squatters are far fetched in
that some of the them are Public Officers in Kilifi County Council, businessmen
and women who are not destitute at all as some of the Plaintiffs have constructed
rental premises and do not stay on the subject land. See list of Planintiffs in the
Judgment attached as Document F. (Refer to Paragraph 42 on Page 13 of the
ruling).

16. That The alleged claimants have already been in Court on the same subject
matter with the same facts since 2009 and the court gave a Judgment in favor of
Pwani University. Copy of the Judgment is attached as Document F.

t7 That the alleged claimants have given notice to appeal and have been granted a
stay pending the disposal of the appeal. Therefore, it is important to note that
the subject matter is pending in court.

il. Pwani Universitv Praver to the rtmental Committee on Lands

The Committee assist and allow Pwani University to protect its land for Public
good for which it was established.

2. The Committee supports Pwani University to actualize a Teaching and Referral

- - TTiSI?n_ tle said parcel-olland as per the-Prxani Univensity Mastgr_Pla - i:'

2010-2020 (relevant pages attached as Document G). ' :; a;t

The Committee notes that Pwani University have received approval from the
Public Private Partnership (PPP) Secretariat to undertake a feasibility study on
the proposed teaching and referral hospital on the said land with a view of
actualizing the same. A copy of the letter is attached as Document H.
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DOCUMENT A

AIY ALLOTMENT LETTER IN F'AVOR OF PWAM
T'NTYERSITY DATED 1OTH APRIL2OO6

I

2. RECEIPT FOR PAYMENT OT FEES FOR TIIE
ALLOTMENT LETTER

3. LETTER DATED 3OTH NOVEMBER 2OO7 FROIVI
COMMISIONER FOR LAIYDS CONT'IRMING
OWNERSHIP OF LAI\ID
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REPUBLIC OF KEI.ry-A

Telegmms: "t-rxosl', Nairobi

rclcphona: Nairobi 718050rs REGISTERIO
Periranent Secretaryz to the Tieasury
P.O. Eox 30007
Nt-IROBI

DepanrraeNT oF Laxos
P.O. Box 30089'

NelRogr

19Il 1p:11 . ro 9g
Ref. No.

3!27 9 / 247

Srn(s)/lVhoav, KrLrFr ir-lrs ::TTE FOR KTLIFI INSTTTUTE FOR AGRICULTUFA

LETTER OF ALLOTMENT

I have the hbnour to inform you that the Govemment, on behalf of
County Council, hereby offers you a grant of the above plcit shown edged red on the
attached plan No. -1--*i....f'-}-IJ:. ..}../.9-?..,..... subject to your formai written acceptance of the
following conditions. and to the payment of the charges as prescribed. hereundcr:

239
Anr,r: hcctares (approrimately)

Tnnu: 99 years from the L. 4.2004
f:,iri

SreNp Pn:sMrur'f: Sh.

t'

AlnvuAr Rg.rr: Sh-
Peppercorn

Stand Premium r rbis is rhe exhibit Marked l.tllsg..tq:rI
Rent trom

Conveyanci

ret'crred to in the alfidavit

ngF€eS sworn before me at.Nairobi

iSubjcct to adjustment. on survey, but
/ thcre is no claim for reduction in area on

survey.
!

a

Gexrur: This I-etter of Allotment is subject to, and the grant wiil be made under
the provisions of, the Government Lands Act (Cap, 280 of the Revised
Edition the Laws of Kenya) and title will be issued under the Registration
of Titles Act (cap. 281) or rhe Registered Land Act (cap. 300).

SpecHr Coxprnoxs: See attached.

. .2. I should 6" eild to receive your acceptance of the attached conditions together with
banker's cheque for the amorrnt as set out below within thirry (30) days of the postmark:

Sh:

cu
L ,25C

Registration Fees tUs..,..S-

Rates

Stamp Duty

urrcaEees .-:-
Road and Road Drains

Others

Apprcval. fe,e

Reccipt No. ................. L,ess Deposit

{*})..a.ry or.. XDi )c.(1/-
lq.---... .-....,-.........-==.y_{...................:..

1 /..:-_..-...-._-

S
:$td'

1:,ooc/=

_\ , 600/ =

-$

Tor-al Sh

a ,:dt?.T:O
---- i#.r.t',

b
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i' 
verl within the said thirty (30)If acccptance anci'payrrent -:pectively are nqt. tt11i;

ooyr't orn the date t"rioi the offerherein contained will be considered to hilve lapsed.

If the above plot is still unsurveyeo at the time.you commence building you should

excrcisc rhe greatest care to ensure that any building or other works are contai[cd withiu

ir,u rrouna"ri-es of the plot for should you inadvertently ove$teP thc aforesaid boundaries

it,* .nr, of removal ind reconstruction must be borne by you

.Ihe issue of .the. Government grant or lease will be undertaken as soon iui

circurnstances P'ermit'

your full.namet's) in slocx LETTERS should be given for the purPose of the grant

which will be submitted larer to you. The attached.special conditions form part of the offer

which should be acLepted in writing. The Governrrrane shall not accept any 
.

liabiritv whosever in the event "t ni;".t""";H"ila;ttrooil,'*t"''

Sir(s)Madarn,
Your obedient

AuthoritY: cotrt'

t

i

k
{

)

ENcu.
y To: P/S tvlinistry of Lands and Settlement, Nairobi

The. Director of SurveYs, Nairobi'

The Torvn Cterk: KrLrBr '

xffi6&f6fi{'&kH€(O.Nxrt}fxeorffirySpnmqiksft '. .."' "'

The District Commisslunel. KrLrFr

The Director of Physical Plannini. Mirobi'

District Land Officer. KrLrFr

O/C Land Rents'

Rltes Assistant.

The AcCotlntant.

O/C Records.

Senior Plan Record Officer

Plot File.

Itbh.

for Commissioner of Lands

cc: PS Ministry oE AgriculEure

!
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No further burldings:shall be erected. on the land. nor shall-addition.,o. efiemal
alterations be made to any buirtiing.dtherwise thaa in confornai! wi,r, pi*,
and specitication previoLisly apprcved. in rwitrng by commissioner of Lands
and Locai Authonty, The commissioner of Lands shail not give Lris approval
unless he is sarisfied that the p.oposars are such as to divelop the tand
adeq uatel'r and satisfacronly.

The 'l'antee shall rnaintain itr 'socrd and substanrial repair rnd conditions all
bLrildings ar any time erecred on rire land.

The Iand rnd buildings shall oniv be useci tbr ilj.'r.* \{-*-.q51
\rsd.*.!t^

r

-}.

r The builoing shall oor cover . ...of the area of rhe areaof the land or such lesser arei] as rna.z be laid do,,vn by the Locai ALrthontv rn
rts by- larvs.

The grantee shali not seil. transt'er. subler, charge of part.,,viih the possessionoi the land or any pan thereor'. rvithout the prior,,vritren consent of rhe
Commissioner of Lands.

T:re aantee snall not subtjivicie ihe iand rvirhout rhe pnor ivnrten consenr of
ihe Commtssiitner oi Lands.

[hc {r]nree shaii pali such ilrres. ia;(es( cirarges. dutres- essessment Dr
')uiSoings oi'vhatever dcscnpric-rn es mar./ be irnposed chargeo or us.sessed b.i.ll1'r Gr)v'eEImcnr r-rr [-ocll -\iLrhr:nr.i r-rpon the iand or the'buii,linnr ar..,.O
ihereon iilciiLuing any, conrnbLrrit:rrs or,lshg; sLrm pairr i>v ihe c"-r1*i"".,:i,,
Lan,Js in lieu lirereot.

..L

r iuctt Dcrsi)ns r:r "ruihoni,l es meli be IDpo rnrcd:|r ;lic Drri?()se sirall irav,e the rl,{nr io cnler upoit rhe iand and lay access io
',v11[df ,iTraInS, SefVtCe ptpes ancl_ drStqS__lglephone o5

,. lll.: i.lr:mmissit-rne r r)i' i-inos c

tele+aph -r,vir++rnci
r untlergroLrnd. The

,: Iec tr[di'mains or llI descriprions ,vherher ()verfi'eaLj
,Jrlntee siralI iroi 3rr)ri 151r, buiiriings in sucir ir waV irs [o cover or interr'ere with
"tn,i :;irsring eli,+nments r:1- 613ins or ser;ice oi pes or teiephone or telegraoh,:l':s :.uid jii{;triu m:.riits

lflatt '.
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9- If the land or any parr thereoflshould cease to be used [or.... ft6*:.-]t.,,
\^St-\-^\-L

r"ra 
"'r 

onf prrt ,n.r.orrr,uil be deem.a io hnr. outo*aticaily ,.;.;; ,tj'i,,
Government oi Kenya '"vitltout the necessity of any formal surrender thereof
and the term lrereby created shall cle-factor determinea in respect of the.land or
the part thereof as the case may be.

10' The Commissioner of Larrcls resen'es the right to revise the annrial ground rent
payable hereunder at Llie e,xpiration of every ternr. SucS rental s[a1 be at a
rate to be deternrined by the Cornmissioner of Lands o[ t5e uni.mproyed ,zalue
of land as at the end oI every tenth year oIthe term.

I l' Not withstarrding arrything to the contrary cornlqiped herein or implied b1r
the said Govemnrent Larrd Act (Cap. 280) th; Gia,ri.e s5all op receiit o[.si;*,^
months' notice in rvriting in that behalf surrender all or any part oi ttre tanl
required lor public 1;urposes r.vithout any payment or any compensariol iavein respect of s,ch approved burldi.gs as may irave to be evacrLateci or
denlolished. No contpettsatiott shall be payable in respect oI severance ol. the
land by reason ofsuch surrender.

I
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DEPART}dI}IT OF L{NDS

FEE IIXCET T

llo83(/ oRTGINAL

0,1 23321-
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As per rnarg nal statement nahlre of tran'
sachoo

Tiile

OF

Nerua.E or Fre

Stand Premium

i(sh.

c,J:

Received ),50

i15o

Casb -By &esumor
Cheilus

t
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l.rris is rhe exhihir r,rurx.alils.\
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MINISTRY OF I,ANDS

RE: NO. ZSGBZS/B

RYDEN INTERNA TIONAL
P.O. Box 40827-001"00
N o

o

the copy of allofment Ietter you sent tomy records

s.M. os DO
FOR: CO SION F S

-we.c- T- ltiiir

DATE: 30rh November, 2007
i
I

Telegrams,, Lancls,,, Nairobi
Teleplrone: Nair obi 02718050
Wllen replying please quote-

Permanent Secretary to the TreasuryP.O. Box 3007
NAIROBI i

DEPARTMENT OF LANDS
I" NGONG AVENUE
OFF NGONC ROAD
P.O.BOX 30089,
NAIROBI.

F
o

t

1i?

Reference is made to your letter Ref. No. co_zgog_A dated 2BmNc.zemb er, 20071" ,urpu"t.i ,f-r" above.

g 239 hectares (
ift-Ti.*arety). Therefore,
this office rbflects th" one in

to my records the plot was allocated to Kilifi Insritutefor Agricul ture vide letter of allotment Ref. No 37279 / 241 dared10e April, 2006 bearin
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DOGUME]UT B

LETTER DATED 18TH SEPTEMBER 1989

F'ROM TIIE OFFICE OF TIIE PRESIDENT

GRANTING30ACRES

TO TWO SCHOOLS OhILY
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DOGUMENT G

!

I LETTER DATED 24TH SEPTEMBER 1gg7 FROM JUA
KALI SECTOR REQUESTING FOR PLOTS

2. LETTER DATED 4TH NOVEMBER 1gg7 FROM THE
PERMANENT SECRETARY MINISTRY OF
AGRICULTURE INFORMING CLAIMANTS THAT
LAND WAS NOT AVAILABLE

LETTER DATED 16TH NOVEMBER 2OO4 FROM THE
PRINCIPAL, KILIFI INSTITUTE OF AGRICULTURE
OBJECTING TO ANY ENCROACHMENT OF
INSTITUTE LAND

LETTER DATED 2OTH MAY 2OO5 FROM
PERMANENT SECRETARY, MINISTRY OF
AGRICULTURE OBJECTING TO THE ILLEGAL

-ffiIl gR OACTINTENT Or-S UBMET LAND - -'Iir-_-
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OFT'ICE OF THtr PNTJIDE.NT

lcJrlronc i rc17|, 21721

.(: (0125) 32'174

hcn rtolvioE Plcasc quote

se /uuo/ B voLrJI/g1

DISTRICT COMMISSIONER
P.O, Box 29

KII,iFI
? 1th se p t ernbq6 97No.

:nd daec

i-OITFILT{:\rTf (1'

The Provi-nci a1 Commlssl@ner
Caast Prr:vince
I,inl1. 43A (etto C.M. Katee

t'),

fr
(ltiss )

PLOTS FOR JIJA KALI SI'CT OR

pf €iase ref er to your letter R,ef .tJ.("-sF /cD/5 voL.rrr,/GO of 4th
.Sentember, 1997.

CurreLnly there l-s no sultable pl:.1t of the si.:re requireci in
Y.Ll.ifL Tcl^/n. However, K11if1 fnstltute.:f /rgricul.ture has
over 600 acres of land and because of Lhe imp:rtance r,f the
.Jua Ka11 sector, it wourd be appreciated if ilre perrnan?nt
SecreLaryr ltlinlstry of Agrlcul ture Livestock Develcprnen t ancl
li;''rketinq could assist us with the 72-.5 acres requirecl for the
nr. j ect .

;t'./ cony of this I
'r. cre t ary tc A ive

etter f am therefore reouesting the [rermanenL,
a smal l peirtion L. Ju;r a1i Sector"

f. r r.\c7T nr-r'7
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The District 'Commj-s'sionef ,'Kij.ifi District.; ; .r:..'j,.'..tl.G
P.0. Box 29i "1'.';': FJ' l:.:t=

Vide the sald leitter, yotrreguested the Hinistry of
Liva-ctock Development"ano l"larketing tc' avail- some lz-5
Lhe Land that forms the x..r.A. for the clevelcpment crf;harles. Based 'on: theti letter, I ha.ve the ftlLowing
rlra]le:- : r l:'-

4iL1 !!997

t
t

r
PLOTS rOR JUA KATI SEC'fOI . .

';. ,..
Bef erence! is made'rto your Letter ref . sr/tltDi g val . rr.r/gt
27 lg/tgg7 to the Provirrcial'Commissioner, Coast and copied to
of f ice among oth6rs,"whish 'r acknowLed,te wi'i:h il:anks.

dated
this

Agr icnl ture ,
e.res out of
the Jua KaLi
cemments'to

i\gricuL tural' Training "at'the certificate J.evel; is i.n or-,eraticnt:.he"- requires "a criti ca1 mass" e-tE f artn Lan.i to ensut s ef f ecllve
rler-1ry.3[ and p.ractical teachj-rr tJ. 1t ma,y' be remerl.lai'+<i rirat,

't*'r i. t -?,?s decided to locate tl:e Train:ng f aciLrty a.t I{iiif i in'r: I I t'a -;q'lyalrnment f arnt availab.l_e at (-i-!lefani Lhen, [.,r,G C,,rnE.i'iefeC
t t t(' i r:at]+gUate. . It*liaS . thUS f. Ou.,14l-. n+ryeF:S?f1- f('f yi1- \rjn i ttfy

11t:'t 1-'i.r1't!e a.n additiOn;r1 .LaUCl f ::On: I'lf . .1r'rl'rrr i{aen t": i .'r -:.-je.:r: :hei:e to the criticai acreaoe tltar r,,r4rIJ,l t.:+ id.ee.". * f.o: e.'!: i.n a'r
'lt r l:h* inte
't 1'!l ':

n iln

I
tI

',',1,., 
,Ir t-t I:e e,,-aj:s tl':.at'K:.tif i iins lji:,-t1.tr A!,i:it.,* j.l.uit= j.l= r.irg 4rrii, .jrll

i r''r;i i i-urion now. tra.ininp the L;;t:::i i:,-r;. i u:'a j i:.s,= j i iani:s { -,j :ha *.!..riec'r:'.rlL.,fT, l-roth _f or.dftlrrl pirbl i r.. .:rAS g::-i.',,a.t * o.ne#f+, , * ,. i*, ;.Jt#;qoi'r'/€rsien rrf Lloe other t:r+o; Ilukr.rrit r,,r rij.i,:.:.:rira cc1!i.to a:ir:r: 3ml,i:.toa Staf f Training Col1.aip-; .

,f* o{, i*, ,es' .-* fl
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During the short period that ihe ii'rstitr-rr:+ has been j-n op=ration-c1nce !987, t!" mini=ary rrr. macr.e every 
"i.,:.-,il* 1i-.1.=,,3rop arl Lhef arm land and util izo- ,ri--ruiii: 'lir,li' 

t:acrring wn_i-re g3neratinosubstantial revenue 'for; the Exchequer. Jr- r.rould th..-.f ore L.e ;mistaken norion .to ";;p;;; il;i '';;;;. 
is unutiri.-:e,i or underutrLized Land that 

"un 
"oi nir"n ar.rar f or r:tl:er uses.. A.1l l_an.j thatvtr:t-trrf currentry appear t"- ir-,"-'qilliq',"',o i.'e-r;;,;irj :e,..r r.s j.rf acterther un,ier. ialioul -or-larmail<acl 

f.ot nec,esse.ry ctei.reiopmer:t inaccordance wifhi the ''master pJ.an of the instiiut-o, Trr= parttar -'reted for the-projects reteirect in 1-ou corresponcter::,e rs rt:iact. Ir.earmarJ<ed for additionar tuiiion [iiriilng= anci sraff ;u;ir;;'il i 'support of an on-going ' pro j ect roi -introclucing 
a. cL rent-ba.sedi ttrarning progrramm€. , ,;. 

,

It i*" al so clear to you,,that part of .L.he K.I.A':.lt: n-eigl:bouring scirooLs--. l vocatrorral school
.;::-],.ti?ty expansion) by tr." 's,ov"-.-";,; ,;i- .r..acte:: rorr vour of f ice. ..,.:,, :.:....

land was given to
f or Lhe cleaf andin 1985 on reouest

iThis i'Ji,istrv .cu-rrentty t u= a recJuest f rom i-]:e I(i1if ii Tovn{'>r some rano from Jri""l"r*u iristitution to suppleinent: 'r i t.l amen. pr:],:gL*"r. rhis i""r_.-ri"-;;;;"ai=cllssed yrrt h i,ou,'1r'1 ,1,:te. to yori'that, =i."" tire La.rl icientif-teo had l:+ei:"r'l'1r1r':ls, your DDc decides (-'\n ,-ri"ilr*r i.t shour-cr crcr l-s ._t)- t.cr 
"t., .=ettrement pror;ranim€. 

r=: 'r' L L>!!uurc

Counc i
the cT

L
;3r

/'r'r mr,r- a'l-so r'lish to ref lect on t.he rol-e ,)f agricr:L lure 1i.j'-':.r-ir!try's economy; 6Og of foreigrn 
"*"tonq* earningr, ,1,tr1 of: '|''r'a'L ernr:10yme,nt;'sot orieop ; 7oli of r*rar earnings e .r , .=.nciii:L+rant t.o indusr-i:ial 

"".ttr, provirlu= zo* or= 1he ravr nateriartl:e 4!To-industry

at:d nad
o1t,'3n Lo'Lo the

Ihe
t. he

n,:rf g
for

A'i vo, are aware, !h" grovernment has cievoloped session paper Nc. Zof L 996 on rndustriar i."rrltormation io tr,"- year ,oro. The pa.Eer,in section 3 .4 rir."""* the grrea.test .i rnportarrce oi theindust'riarization pio.""=-i" the u"or.r..'r"* r:f i.he sunr:..1--,; of r,rsr_i-t'rarned manEgers and ski11"o t"""";;;;;=. Agr.r_i.r:ur.tura.r. -?,:tor !:asnot onLy boon . l.dentif iea- in =""iinn 
- 
+.1 aF i-he mat_it ,,i,hase 

r--)r)erndustry"' but wtl,I nJ.so-for a r-o'E ti.nre 1-r-r (:r,ne ha-,,e tn de,...=r.opand provrc're the gconarnr"c h**" f.or t-1,* .i-ndust r.ia..!-:.zat.i.c,r:
n

d rstrict, it wiIJ,
s a coordinatot:

#dr st alrl-rshe
muti-l-ate th
ones, This

e curr6l't,u'
in iteer

+I'ume!t l- r;lsys t 6 L.rreni proorarrnr
f o r ):or,r -*c+-i,d[: ren

ln tr:nt-lr
a:Iy - -ErlJ.op 6911 Brs, r'= r_l:er th.rr-r,. iri --l'C j' CIoq1 0rros and replace th e ilr wl t It n s\.1

.L:, Irp clove I opnre nt
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F::cf , I{arega liutalii,
PiFi"lAllEl{T SECRSTAEY

c. c.

+rf,

provinc iir" co*t i;='i,iirb t,
Coast Province ,,,.
MOMBASA.

Prrncipal,
I(il.if i InstiLute .o,f AgricuLt-ure,
HItrrI.. ,..,.,

i

-. -. .:'-'r'-:'".i:T i
i" I iil ' i ij i: j''i' :: I

ai i.'.

tr'I€ may also be soon coming to your DDC tc reguast fr:r extra La.nd to
ezpand the Inst,itute. As a!.ready mentione,l, this is the only one
of its kind in the country r'riricir .shor:ld he the pri.de ef , nnt only
your district, but the province as a whole

It is on theie grounds that tl:e l,tinistr:- is not in a position to.
accede to the request. Any ey-cisron is ]-',cunC to se'..?iielI- rlrsruptl
it " pJ.anned de',rLlopment bf the Instrtr:te and compromise ttreP {

. ef,fectiveness of te.aching. It is therefore strongLy suggested that
the Administration endeavours to seek alternative :.ariA sites f,or {
the project mentioned .whiIe ag.s'isting the l,tinistry of Agriculture
in.protecting the Instituters land from cla.ims that may run eountbr
i, 'the intend.ed nitional objectives for its est-ablrshment.

Ilav'ipg said.that, -Iet .me also take this opportuniti' to tha.nk you
fctt your concern 'about the establishnrent of the Jtla Ha.l-i sector. p

As you may know, f was f or along time assoc|,at ed wi th the -l

:ctablishment of that sector, having been tha Perm-rnsltt Se.cretW,
'.':',F 

trcrlsi-hle f or the sector ,

r-t?I'. fi.r\sf,6A uuTl$
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MI}{ISTRY OF' AGRTCULTURE
KILIFI INSTITUTE OF I\GRICULTURE

P.O. BOX r9
KIi,IFI

TEL.NO.(041) 5 22259/52249A522645 FAX 52212

r{A/LAND /6 VOLJ/tDs 16TH NOVEMBER,2OO4

THE PERMANENT SECRETARY
MINISTRY OF AGRICULTURE
P. O. BOX 30028
NAIROBI

THRO'

THE DIRECTOR OI.' AGRI CTiLTURI.,
MINISTRY OF AGRICULTURE
KILIJVIO HOUSE
CATI-IEDRAI-, ROAD
P. O. BOX 30028
NAII].OBI

RE: KILIFI TNST OF AGRICi-iLTURE LAl,iD

On Monclay 8'l' November- 2004 I noticed that st'rme pec,ple had encroached into the institute lap<i.
There was a fence being put up at an area ad.jacenr to the M,-rn'rbasa-l,,falindi Road beyond the qtrarry
area. I found out tha1. it ,"r,a.s a private s,-li-'r,evor operaring in Kilifi ro\^,n.

On l0'l' November. 2004 I discussecl tl',1' nratrel' u,ith the District commissioner. Later on the san:e da1,
discussed r.vith the District Planning.OfJ'icer whri intbrmed ine that hc u,i:ulC rneet ra,itlr the Disrrict
Comissioner to inforn hirn ttrat the cncroachment acti.,,ities on the ir:.stitute iand should be stopped as
the Provincial Ptrysical Pianning Oft'iccr was awale auci l:aii advised tl:at the encroachmcnr be stopped.

However I have observed that the t-enciri.rr, Lrad continued and tir,:re is no\v a sign posr reading
,A;. .\ ,=.ffiKITIFTTEACtsERS-

l.t?'t

9,

':\rr--m

.,

"7

rt{! {tf' .fti
BENEVOLENT SCHEME
SITE FOR PROPOSED FUNERAL HOME/HOSPI'TA]-
P. O. BOX I.69 K[LIFI''

\Vhich has been erected on the site

li

ll.1'

#'

'I hcsc .hi'el'oprne,nts'do no! augur.ilp_ll with our cun'ent and future
t:oll;11r111'11ion preparations with one, 9f'tbe lr:gal rrniversitiei are it an
t:tlrrniled l)r'ourtrmmes beneficial loczrjlv. r.e_uionalll, anrJ nationally.

d$ ip #p.

programmes especially no\.\' thar
advanced stag$land there u,ili be

. ii,:
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Should the programmes proceed as agreed during out: meeting between the Universiry. Ministry task

force, Kiiifilnsiitute of agriculture. Bukura agricultural college held ttom 4th to 5tl'November 2004. the

launching c.eremony is scheduled for 3'1 December. 2004. Land.was one of the major detem:ining
resources for the collaboration.

I rvould strongly recommend that the institure land be left intact for the intended purposes. Enclosed
herein please find copies of our earlier conespondence on this matter for ease of reference and further
necessary action.

I request for -vour support and intervention on this matter

&,Jr,"h"
J. W..SULUBU

f,
FPRINCTPAI,

- C.C. Provincial Director of Agriculture .

Coast province
P. O. Box 90290
I\4OMBASA

District Commissioner
KiliJ-r District
P. O. l3ox 29

KII-I.I:II

District P hysical Planning Oflicer
P. O. Box 133

KILIFI
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"TR.Y OF AGRIGULTURE

Telegraphic Address "N'f,DIAG"N'{IROBI

Telex:1,2166
TelePhone: 71881019

Fax:718318
rryhen replying Please quote;

B.ef :MOA/L.t/ l-A VOL . 1}(/ (16)

Mr. CYrus Maina, EBS,

The Provincial Commissioner,

Coast Province,

P.O. Box 90424,

MOMBASA.

KI FI ST TU OF GRICU

=T;r-mai'ked'-'-

-Dear L3r^rS ,

ILLEGAL ENCROACHMENT OF THE

KILIMO HOUSE
CATTIEDRAL ROAD\

P.O.Bor 30028

NAIROBI

Date: 20th ivlaY,2005
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For quite some time now, this otfice has received some disturbing reports of "t

individuals or groups of peoptu, *no over time, have variouslrT attempted to'i

enc.roach anO occupy lanct belonging to the Kilifi Institute of Agriculture'

The first attempt was made in 1997 by a grouP of 
-i"esidents 

in Kilifi Township

purportedly wantinj to put up "lua Kili" Shu,iut' .This was cornmunicated tr:

us through lettei tnlf-i'lOlg'Vof .fiflflf Aatgcf 27i\ September' 1997 by the

District commissioner, Kirifi. rn" i"lponr. r1o1n this 
'ifice 

was comrnunicatecl

through letter Ref. tvlOAiLMD/L.t.1A'r/ol.iVi58 dated 4m Noventber' 1997' i

;[;;6 copies of rhe two tetters for ease of reference.

More recenLly another group in the n;rme "Kirilr Teachers Br-iriar anci Benevolerrt

Fund" has (this tirne physically) movecl and fencec cfr a larEe citunk of larrrJ

within the Institute,s rrerimeter anci erectecl a siqn post for the purported

constructio. of a Furreral Home/Hospital, 
-i-he origlnal perimeter ience of the

institute has been destroyed and in:,tead foundation trenches dug torryards tlie

development ol. these unkriown and illegal si:ructures. The said project is itself

suspect as i am reliabty informed thit incilvidual ploLs ha'u'e already been

ri;jr
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Under the circumstances, i wish to point out thq fpilqwpg.t. , t t t *t ,n.,i. f ..1. 
ffirrii:fl ijj,[: 

rvlinistry as conrained in my tener dared 4h November,

I

Recently the Mhislv or Agriculture signed a binding Memorandum ofUnderstanding (MoU) with fgerton University to facilitate Kilifiinstitute of Agricurture expana its physicar and schorarry capacity for thedevelopment and issuance of degr.ee and Jiptoru programmes.Activities in this area have started ancl tn. Institute requires space forexpansion in the areas of farm, tuition facirities, r_unorut*i.u,demonstration units and expandecl staff accomrnodation.

The Ministry has deveroped, for imprementation a comprehensive poriry 
[,"strategy for Revitalizing Agriculture (sRA)" which provides the roadmaoto the revival of Agricultural activities as the main catalyst for the ."u,,,H {'of the country's econornic deveropr.nl- one of the keyrecommendation made during the sRA Nationar conferencu 1*n.i. yo,participated) was the urgen[ need for the oururop*ent and transfer orappropriate technologies to the country,s farming-iommun*y. This canonly be achieved through a weil trained ruanpowel;1 rote aptry assignecr ito Kilifi Institute among others. 

!rv, r

4' Coast Province is a net importer of rncst basic food comrnodities ancjmost of its residents are perpetual clependants of relief handouts in aregion otherwise potentiar enough to produce enough for its peopre andsurplus for distribution ersewhEre. To ,uuurru thrs trend we mustjealously protect and strengthen all tnsiitutions tfrat make contributiontowards the deveropment oithe agricuril. i*.t., in the region.

when the Hon' Ivlinister for Agriculture visited anci held discussion with you, hereiterated these issues and underscored the Ministry's commitmeni io playingits role in achieving the set goals. 
!v r "r rrJlr

It is therefore disheartr:ning to continuously receive reporLs of inoivicjuals anogroups inclined on disrupting Lhese priority o.uutpm"nt plans and policies andwho are bend to tirreater,. piaceFur 
'rearninE 

,t*oibilure and secu;,iry to one r:four key traini'ng institutir:n in the Pro'inc-e. i-n"ri has to L:e a clear choicebeMeen nationar ceveropnie,t and indiviciuii ro"in.r-,i gains.
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G' (-ONFTBENTTAL
As Chairman of Security and development coordination in the Province and also
as Chairman of tlie Provincial Agricultural Board (PAB) I urge that you move
with speed and check the situation on the ground. At the moment there is

constant disruption of peace and a state of insecurity to both staff and students
alike; an environment not condusive for teaching and learning. The situation
must be arrested immediately.

I am liaising With the Ministry of Lands and Housing to speed up the
registration and issuance cf the Title Deed to the Institute.

In the meantime I am hereby directing the Principal to immediately seek ways
to reinstate and reinforce the perimeter fence making the Institute land. To
enable perform this task he will require security. Kindly assist.

Sincerely,

JAMES E, O, ON cBs./
PERMANENT SECRETARY

Hon. Minister for Agriculture
Direcior of Agriculture
Chief Finance Officer
Principal, Kilifi institute of Agriculture
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DOGUMEilT D

I BARN ON ALL LAND ALLOCATIONS DATED 8TE
IT,IAY 2OO2 BY COMMISSIONER OF LATTDS,
MIMSTRY OF LAIYDS AI\[D SETTLEMENT

2. LETTER DATED 13TII MAY2OOs BY DISTRICT
COMMISSIONER INSTRUCTING THE ALLEGEI)
CLAI1UANTS NOT TO ENCROACH THE SUBJECT
LAND
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t to@tF 1 Df,PA.RTHZNT OP I-TNDS
P.O. Bcr l0att
NAIROSr

L : de&

i;rl C;,r;rctirsjt):lcr'l (,it;ju
C-'r:t;irl l)ri,vin(c

6-.\,1. i( p.t tNrsTRY OF

16 HAY iC02

NDS AND SETTLEMENT

inet &

sworn bcfore me at Nairobi
u,.;r......).{9 .rag.gq

fr-E C L, I v E i)
8th May,2O0? /ct

ONERS

.AIL DISTRICT LAND OFFICERS

.AIL TO\,YN CLERKS

AIL CLERKS TO COTINTY COUNCILS

Erl ON AI CATIONS

You are.therefbre expected tc comply with ttre oi:der and ensure that no pIot AliocationComminees cr recorrrmendad ons relaring to land ailocation are marle during the. currency cfthe Government embargo. The Direcror of physical pIanrung is by a copy of this lenerrequested to suspend the preparation of Part Develo,:ment PIans or adverrisemenr thereof forallocation purposes

rhis is rhe cxhibit Marked jntsg e]
s.K. pnv A rclcrred to in the affidavit of

"l

t
ld

*

1

This is to drarv your attention to His Excellency the President's order, issued on the 2lsrFebrua6'' 2002 banning allocation o.f ali Govemmenr ;d rrust Lands, irrcluciing landreservec for public purposes or orv;ed by prlbiic bodies in all arcas, ilciuding u.bu, cenh.es.

In the statement, Fiis Excellency reiterated ihat the Govemment is aware of the e;<isting Jandproblems' wirich necessitated the appoinment of a Commission of Inquiry inro r.,. lan,j lawsystem in Kenya in Noi,ember, 1999, -- --'1--r

The commission is continuing with its '*orl< and consequently the embargo o: ban *..illremain in force untii the Governmeni has receii'eo and taken appropriare dec:sions base.j oi:the final report of the Commission of inquiry

f
./

:!

c.c

Dr. Sally J. Kosgei, CBS
Permanent.$ecretary/Secretari, to the Cat

- Itea-d-ofrrniifurrio sc*fi , - --fr -
Office of the President
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,. , (-hrluivot, ilIGEI, SS

P ermaneat S ecre tan'r'? rovinc i al Administration &

Internal becuriw
Office of the President

N-ArRqBI

Mr. Vlark IC Bor, ilIBS
Perntanent Secretary

Minisuy of Local Government

NAIROBI
I

t,
t

I
aIvIr. F.K. BaYah, CBS

P'ermanent Secreiary
MinistrY of Lan<is & Scttlement

P.O. Box 30450
NAIROBI

Mr. RI( ilzlbwagwa
Duector
PhvsicP I P! 1'r''ina Denn'rr-o-'
NAEOBl

Mr. E. ii-rzPoia
Direcrdr'of SurveYs

NAIROBI
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Telephone : (041) 522103
Fax: (041) 522474
When replying/telephoning
Quote: - ED.12121 VOL.lll

Ancl date: 13rH May 2005

The Chairman
Resident Committee

r, 
tt'\ 1r I&

DISTRICT COMMISSIONER

p

P. O. Box 29

. KILIFI

rii

j(r.

icz y

1_"

OFFICE OF TE"TE PP"ESIDENT

i i':\T
F. c

t

Li t'.t' I:.I \: i:-I-)
w^^4 Zriar
;1 ._', l]..rr I 95

illll:l
.{ (.i ii r iJ t.; l.i u ft $

.ftltaani-Kisumu Ndogo Project
P O Box 808
Klifi

The Chairman
Kilifi Teachers Benevolent Scheme
P O Box 169
Kitifi

RE: ENCROACHMENT ON KILIF STITUE OF AGRICULTURE LA.ND

I have received information that you have illegally encroached on Kilifi lnstitute
land and purportedly allocated plots to your landless rnembers and started
construction of a funeral home respectivel'7.

You are asked to stop further developrnerrt and vacate the larrd intmediateiy, or
else legal action will be taken against you.

Confirm Compliance

CHELIMO CHEBOI
DISTRICT COMMISSIONER
KILIFI DISTRICT

k:

ir

\.". - Principal 'r!-
'ili', ,'rr,+,

mF' Kilifi lnstitute6ffAgriculture {&.r

District Physical Planning Officer
Kirifi

Clerk', Kilifi Town Council

'Att ,rS'
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OCPD, Kilifi
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DOGUMENT E

LETTER DATED 2OTH SEPTEMBER 2OO2

CANCELLING THE ILLEGAL PART
DEVELOPMENT PLAN AFFECTING THE

SUBJECT LANI)

I
a
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MINISTIIY OF LANDS ,,\Nf) FIOUSINC

'l clcgr arrrs: "LJli [],\]ll'L/\N", Nairolri
'l clcplt0rr'C: Nalrr,lri 7IH()J0
Wlrcn rcplyirrlr lrlr'1sc rluoir:

D EI'ARTMENl, OF Pl.tYS tCAL lrLANNll
AttDt.il l{ou

I 
n NC(')hlCi A \/ UNt

P.O. tsox {50
NAIRO

,Air, ,\tu

I{cl. No, PI' I)/ I.{/ClONI,'/l1162

Mr. Sammy l(. Mwaita
Corrrnrissi or)c r 0f Lands

' P.O. Box 30089 NAIIlOill

RE: CANCELLATION OII PAIT.T DIiVELOPTVIENI. Fi-AN AFF.ECl.INC KJLIIII
AGITTCULTUIIAL INSl'I'TUI'E LAND _ AI'PIIOVED I]Y THE
IION. iVIINIST EI{ F'Ott LANDS SET'Ii,EivlINT OI'l l.Ir!JiJl,Y zoo:

f
I

I rvish to dran'to your attention tu lbe approval of the ahove rnentioned parldcvelopnlent ::+l:.--. .

plans and thc.subsequent allocation ol'thL rcsulring sub-plors. At the tinre thc Part ..'l':
DevelopiuerttPlunwaspresentedtclr)re, lwBs.assurcdthatrhesitcwasthllinglvithin..'..'''11;';-;--.
Goverru:rcnt land at)d I &ssurned that your otfice was aware oithe lcrluest by thc . ::applicants. .. ...._-'

i have since discovered that this piirricul&r site fonns part o[land orvned by rhc
Agrioultural Institute, Kilit'i and I u'i.slr ru otficially.withdrarv thc sairi Pan f)eveloprncn(
Plan. On approval by the Hoti. Mitrister, tlle part,Jcvclol)menr plan ought lo have Lrer:n
rctunted back to t.hi.s officc tbr lurther vetting and docrrnenration which woulci have
included issuattce oIttpprovecl plun nrulbcr. JIou,ever this was not done antJ this rcrrcicrs
tlte apprr:val ul'tlre sattte null,;rrrcl vrrirl. You.shoulC tir,..rcforc consicier tltc::a11re as
cancelled. l.sirtccrely regrct any incuuvenjcnce created lry thr: rvithdraw;rl of'rhis ptan.

R. K, lvr.Bt\/(c.,\,a

R. K. iVlbwrg\yu
CTOII O i\L I,LAN J
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DOGUMENT F

l'

I

I COPY OF TIIE JUDGEMENT IN ELC CIYIL CASE
NO 70 0F 2009

2. COPY OF DECREE ISSUED ON 9M DECEMBER 2014
ON TIIE SUBJECT LANI)

3. COPY OF THE DECREE PI]BLISIIED IN TIIE DAILY
NATION OF llTE DECEMBER 2014
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OF KEI\IYA

IN THE EN\rIR,ONMENT AND LA]VI) COUR,T

AT MALINDI

E CC .70 2009

NELSON KAZUNGU CFIAI ..1ST PLATNTIFF
LAWRENCE KAZANI GOIIU ......................2f*D pLAINTIFF

WYCLIFFE TEMBO M\ryANGOME............i. .......3RD pLAINTIFF

IBRAIIIM ABDI ......... ......... ...fH pLAII{TIFF
FESTUS MWAR,ERE LENGA... ...e ........ .....6on pLAINTIFF

KENGA KILUMO CIIARI. ........flH pLAINTIFF

LEONNOX MKUTANO NGALA ..sH PLAINTIFF
SIIADRACKTNDHULI..... .........grH pLAINTIFF
PRUDENCE MAPENZI MWANGORI.... .10[n pLAINTIFF

=\ZERSUS=

PWANI UNTrERSITY..... .............DEFENDANT

JUDGME NT

Introduction:
l Ur,

,!w lfillt' 'mf' {#r' ffi,-
Ort 22"'t Jr-rly 2009, the Plaintiffs, on behalf of themselves and 2gB others,

fi{atit{i ELC Cioit Casc fi(g.20 of 2009
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commenced this suit by way of a Plaint.

z. The Plaintiffs have averred in the Plaint that in or around 1995, they

dettled on a portion of land knowri as L.R. NO.5046/1 and part of L.R

NO. 5024/1 Kilifi (the suit property) and subdivided the said portions

Iawfully and with the knowledge of the Defendant and the Government.

3 The Plaintiffs have ayerred that they were allocated the suit property by

the Government with' the consent, approval and knowledge of the

Ministry of Agriculture, Kilifi Institute of Agriculture, the Provincial

Administration, the then Ministry of Local Governrnent and the then

Kilifi Town Council

4.' According to the Plaint, the Plaintiffs earried out improvements and

devetropments of great value awaiting the issuance of Certificates of Title

and that they have not interfered with the other parts of L.R. Nos 5046/1,

5046/2, 5046/5,5024/L and 502412.

5. In the Plaint, the Plaintiffs are praying for an order of permanent

injunction restraining the Defendants from fencing, occupying, taking

'dd' d{s
*{E(lnll ELC Clo{[ Cucg{e.20 of zoos 2
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7

sult property.

6' The Plaintiffs are also praying for a declaration that parts of land known

as L'R' Nos 5046/1 and 5024/l occupied by them belong to them and for

general damages for trespass and. wrongful interference by the

Defendant.

In the Defence, the Defendant has averred that it has never consented to

the illegal occupation of its land by strangers; that by a presidential order

of 21't February 2002, the Government banned allocation of all

Government and Trust land including land reserved for public purpose

and that if there are any developments on the suit property, then the

same are illegal.

It is the Defendant's averment thai any purported occupation of its 1ancl
B

9

by the Plaintiffs is fraudulent.

In the counterclaim, the Defenclant has prayed for the eviction of the

Plaintiffs and for a permanent mandatory injunction restraining the

Plaintiffs from being in occupation of the suit property.

,hh,rrthL

The Flain case:

,4i. ilr'4py--s'- -r ffi- T
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10 The 1't Plaintiff, PW1, informed the court t[re Defendant is claiming for

Iand measuring 623 acres. On their part, that they are claiming three

parcels of land which they have already occupied. It was the evidence of

PW1 that the Defendant was not in existence in l-995 when they were

allocated the suit property.

11. It was the evidence of PW1 that through the then Ministry of Local

Government, the then Ministry of Lands and the then KiIifi Town

Counrlil, the Germany' Technical Corpciration (GTZ), which is a non-

governmental organisation, was requested to fund the upgrading of parts

of Kilifi town in what was' known as the Mtaani 'Kisumu Ndogo

upgrading scheme. The upgrading scheme of Mtaani and Kisumu Ndogo

informal settlements was used as a pilot project for the purpose of

informing the Town Council on how to upgrade the other slums within

the town.

12. According to PW1, the project commenced in 1990 by the mapping and

surveying of the area that was to be upgraded.

13. e living area that w tobeupgr

were identified. The infrastructure that was to be put in place like water,

{# i#f
Netin{i 1ELC Clslt Ceec 9{9.70 6 2a09
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14.

roads, waste collection points and toilets amongst others were also

identified during the process of mapping and surveyrng of Mtaani ancl

Kisumu Ndogo informal settlements

PW1 informed the court that after the survey and planning of the area

I

that was to be upgraded, GTZ demanded that a Residence Committee to

represent the beneficiaries in the area should be formed. The committee

that was formed came to be known as the Mtaani Kisumu Ndogo

Residence Committee (the Comrnittee). The other committees that lvere

formed were the "Task Force Committee" and the "Project Promotion

Committee'?.

15 PWl was elected by the residents of Mtaani and Kisumu Ndogo as the

chairman of the Residence Committee on 14th August lggz. The

chairman of the "Task Force Committee" was the then Town Clerk, who

is also arnong the 308 Plaintiffs, while the chairman of the "Project

Promotion Committee" lvas the tiren Deputy Commissioner of Lancis

16 It was the eviclence of PW1 that the mandate of the Resiclence Committee

was to iclenti,ly the genuine in lVltaani and Kisurnu Ndogo while ,.,th

,,ff,' .mr' ,-
the Task Force Comnrittee rvas to deal with the technical issues of the

frtotinti IELC Citi[ Casc Np,fo of zoos
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a

project. On the other hand, the Project Promotion Committee was to deal

with the issue of the allocation of the land within the upgraded scheme.

t7 According to PW1, the cadastral survey for the two areas that were to be

upgraded cornmenced in 1993 whereupon it was discovered that there

were a myriad of problems which included some of the beneficiaries being

on areas reserved for roads while others were congested on one plot which

was not supposed to be the case. Other residents of the two areas were

found to be stayrng on what had been set aside during the surveytng

process for public utilities like open spaces, churches, nursery schools,

mosques, among others.

18. The squatters who were found to be staying on the areas earmarked for

the public utilities during the mapping and surveying process had to be

moved. The squatters who had constructed houses to completion were

the ones who were given priority during.the allocation process in the

upgraded areas. PW 1 informed the court that there was resistance from

those who were asked to move out. There was violence and in the process

some houses burnt clown.

19. It was the evidence of PW1 that the then Coast Provirrcial Comrnissioner
n$'#'.###

i.
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20

instructed the Kilifi District Commissioner and the Town Clerk to look

for alternative land for people who had been displaced from Mtaani ancl

I(isumu Ndogo informal settlement schemes during the upgrading

process. According to PW 1, the alternative land was found, otherwise

known as the Kibaoni extension, which is the suit property.

PWl stated that people were toid to pay for the alternative land for the

purpose of surveying because GTZ had ran out of funds and was not to be

involved in resettling people on the alternative land that had been

identified. Each squatter was required to pay Kshs.15,000 to the

Residentrs Committee, which they did and receipts were issued to them.

21. It was the evidence of PWl that it was the Residence Committee ancl the

Town Council of Kilifi that was required to apportion the suit property to

the squatters who had been displaced from Mtaani and Kisumu Ndogo.

22. As the chairman of the Residents Committee, it was the evidence of PW1

that ire appiied on behaif of the Plaintiffs, to be ailocated iand by way of a

letter acldressecl to the District Cornmissioner, through the Town Clerk. It

r,vas the evidence of PW1 that he also Principal.,9f the then lfilifii,_,met the
-'tle-;-.-- - w, ffi,

7

r'f'

Institute of Agriculture who show-eci him the land that he was to apply
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for.

23 According to PW1, he was informed that the alternative land that he was

to apply for on behalf of hiinself and the other people that had been

displaced did not belong to then Kilifi Institute of Agriculture, the

Defendant's predecessor, because that land had been allocated to Kibaoni

Primary School, Kibaoni School for the deaf and. Kilifi Township

Secondary School and that the remaining parcel of land was available for

allocation to people.

24. It was the evidence of PW1 that he was shown an area of 100 acres which

had been set aside for the three institutions, a part of which he was to

apply for on behalf of the squatters that had been displaced from Mtaani

Kisumu Ndogo.

25. It was the evidence of PW 1 that out of the 100 acres that he was shown,

a substantive part of it had already been donated to schools and that they

were to apply for the remaining portion of land, which was approximately

50 aeres.

:
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informed the court that the District Commissioner sent a letter to the

Ministry of Agriculture requesting for the land that he had been shown.

It was the evidence of Pw1 that incleed the Ministry of Agricutture gave

its approval for the allocation of its land to the squatters as requested.

The evidence of PW1 was that the plaintiffs, who are over 800, were

allowed to occupy the suit property by the then Minister of Lancl, Darius

Mbela with the approval of the Kjlifi Institute of Agriculture, the

Ministry of Lands and the Provinciat Administration. It was his eviclence

that they are only claiming for 50 acres, which is 1/10th of what the

Defendant is claiming to be its land.

A survey report was produced in evidence showing the way the plaintiffs

apportioned the suit property amongst themselves and the developments

that they have made on the land. The witness also producecl in evidence

a bundie of correspondences in respect of the suit property which l shall

refer to at a later stage.

It was the evidence of Pw1 that a Part Development plan (pDp) for the

50-aeres-t#it-^r. aloearefuHd pltinaiTf#as preparecl #..* ,. -#h

Nlinistry of Lands for approval. However, rvhen the pDp was returnecl to

*{atin{i ELC Civit Carc i{p.Zo of 2009
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them, it was discovered that someone had allocated to himsetf 20 acres'

After the discovery of the grabbing of 20 acre's out of the 30 acres that

they had applied fgr, it was the evidence of Pw1 that the Town council of

Kilifi held a meeting and resolved that the Ministry of Lands should

nullify the allocation of the 20 aeres to the "grabber" and issue fresh

letters of allotment to the genuine squatters'

30. PWl produced in evidence the PDP that was later on prepared and sent

to the Ministry-of Lands and thd list of the people who are suppos-ed to

benefit from the allocation of the suit property, amongst other documents.

It was the evidence of PW 1 that the suit property was surveyed and ,

about 308 people (the Plaintiffs) were allocated the land in dispute and

have since taken possession.

31. pW1 reiterated the fact that the Principal of Kilifi Institute of

Agriculture had confirmed ir, *riting that initially, the Institute's land

measured 623 acres. However, after donating 100 acres to the existing

primary school, the school for the deaf and the secondary school, the

Institute remained with 476.05 acres. It was the evidence of PW1 that the

Plaintiffs are

#.f es
' r*lsttrll tELC cldt cuc i{e.70 of zoos
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owned by the Institute which was later on taken over by the Defenclant.

32. According to PW1, when he visitecl the Ministry of Lands, he saw a letter

by the Ministry approving the allocation of the land to them. PW1

informed the court that the allocation of the suit property to the

squatters was later on muddled up by some politicians who attempterd to

grab 20 acres ofthe property

33. PW1 stated that after the approval of the allocation of the land to the

squatters, the letters of allotment were prepared and signed although

they were never issued due the grabbing of the 20 acres

34. It was the evidence of PW1 that the Plaintiffs had settled in Mtaani

Kisumu Ndogo since L975 and that the Plaintiffs used to work for the

then Kenya Cashewnut Factory and that they were resettlecl on the suit

property in 1995 after the upgrading of Mtaani Kisumu Ndogo area,

Kilifi

35. It rvas the evidence of PW1 that the Defendant was allocateci the whole

lancl vicle a letter of allotment datecl 10tr' April 2006 due to pressure frorr

pe opte - in#rob i who-ha&Fid e a -arto- r{Sah-w.as-happerj&grcn-the----dffi
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ground.

35. In cross-examination, PWL stated that the report by Mr. Okoth, the

valuer, does not tally with the situation on the giound. It was his

evidence that there are about 100 plots on the gror:nd.

ZT. It was the evidence of PW1 that he did not have the records to show when

the schools occupying the 100 acres were established or the exact acreage

that was set aside for those institutions. However, it was his evidence

that the Plaintiffls were shown the land that was vacant and not what is

occupied by those institutions.

38. PWf stated that the suit property is Goyernment land having been

compulsorily aequired by the Government. It was his evidence that the

Iand being occupied by the Plaintiffs is approximately 45.50 acres and

that they only have two letters of allotment in favour of two Plaintiffs.

39. It was his evidence that as per the proposed PDR each squatter was to be

allocated half an acre of land in the suit property.

40. As they were pursuing the letters of allotment for the 308 sqttatters, it

was the ce of PW1 that ndant with tha

gs ils
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and that only 4T squatters had already obtained their letters of allotment.

4t. Although the Plaintiffs moved to the suit property in 1995, it was the

evidence of PW1 that the letter seeking approval for the allocation of land

was d.one on g,r' May 199? as a formality because the Institution hacl

already allowed them to occupy the lancl; that by the time the PC made

his speech on 27th september 1995, they had not occupied the suit

property and that the land belonged to the Government.

42. The then Town clerk of KiIifi Town council, PW2, informed the court

that he worked at the Council as a Town Clerk between 1988 until 1998.

8. It was the evicl.ence of PW2 that the Mtaani Kisumu Ndogo upgrading

project started, in 1992. The project was meant to improve the lives of the

many people who had settled in the Mtaani and Kisumu Ndogo area and

hacl put up houses in an unplanned manner. The Council was assisted in

the implementation of the project by the Ministry of Local Government

and GTZ

Accorcling to PW 2, the two areas were to be re planned ancl each
44.

=trucffire rvas to be o.rBrie piot. After
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of the people who were residing in the two estates had missed out on plots

and they refused to raove out. The Residents Committee was therefore

mandated. to find an alternative plot for the squatters who could not flt in

the planned area.

45. Due to the chaos that ensued, it was the evidenee of PW2 that the

Residents Committee with the District Commissioner identified the suit

property which is Government land. It was the evidence of PWz that PW1

had a meeting \4rith the Principal of Kilifi Institute of Agriculture who

gave his approval.

According to PWz, PWl did an application through the Council to the

I

46.

Ministry of Agriculture who agreed to release the land to the squatters.

According to PW2, it is the District Commissioner who advised the

squatters to move to the suit property after the plans to resettle them on

the land were approved and that the Plaintiffs moved on the land in 1995.

47 In cross-examination, PW2 stated that when PW1 authored the letter

requesting to be allocated the suit property on 2nd April 1996, he was just

a

letter dated gth May 199? requesting for land for the extension of
*$d 6ffl l.++ d#r #;
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49.

upgrziding Mtaani Kisumu Ndogo project.

According to PW2, the genuine squatters who missed out on ]ancl in

Mtaani Kisumu Ndogo upgrading project were 100. However, the number

went up to 300 people.

Pwz admitted that his name is on the list of the people who were to be

allocilted land in t\e suit property. It was his evidence that he was

affected by the upgrading project in Mtaani/Kisumu Ndogo.

i

50' P'w3 is a land surveyor. It was the evidence of pw3 that he went on the

. suit property on instructions of the Plaintiffs' advocate and preparecl a

. grounds report which he produced in court.

51 It was the evidence of PwB that he identifiecl the extent of the bounclary

of the land in dispute and. that the land had been subdivided into smalier

porti.ons

52 According to PW3, the main parcel of lancl was about 100 acres anci hacl

institr-rtions- The plaintiffs, accorcring to pw3, were occupying a portion

of the 100 acres parcel of lancl. PwB took the conrt tirrough bhe report,i* i,r;,r. ,,1j. ,lF,

ancl poiHteci out
,Jmf

the cleveloprnents that the Plaintiffs have macle on the
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suit ProPertY.

53. Other than the report detailing the structures on the suit property, PW3

also produeed in evidence a locational plan'showing the disiluted land

and how it was subdivided.

s4. In cross-examination, PWB stated that the suit property is Government

Iand that was compulsorily acquired from coastal Development Group.

However, PWB stated that he was not aware the pr:rpose for which the

Government acquired the land'

55 It was the evidence of PWB that he did not indicate all the structureg that

are on the suit land in his report and that he picked 300 plots after

establishing the boundaries. It was his evidence that lhe 300 plots hacl

already been surveyed and they had beacons

According to PW3, for one to acquire Government land, a PDP must be56.

prepared and letters of allotment issuecl in accordance with the PDP. A

surveyor then prepares the survey plan whereafter a certificate of lease is

issued to the allotee. It was the evidence of PWB that the displaced

re
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the suit property allocated to them.

sT. PWB stated that he obtained the maps for L.R.No.5O24l1 and

L.R.No.5 O46lL from the Director of Surveys and established the

boundaries of the disputed land. However, it was the evidence of PW 3

that the surveyor who had been retained by the Plaintiffs to carry out the

survey work on the disputed land had not submitted' his work to the'

Director of Surveys by the time he (PW 3) prepared his report.

SB. PW4, a valuer, informed the court that he valued parcel of land number

5O24lL and 5046/1 and prepared a report. It was the evidence of PW4

that he identified the structures that were on the suit property and gave

the value of each structure. The report by PW4 was produced as PEXB3.

The Defence case:

59. The former Principal of Kilifi Institute of Agriculture, DW1, informed

court that he was in charge of the Institute between 1989 until 1999

that the Defendant is the successor of the Institute.

60. DW1 ted that the Insti tute acqtrire d the land inq in 1981.

of the titute's land, , was compuls acquired
l
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the Government for experimental development and allocated to the

Institute while the other part of the land was purchased by the

Governm"t'i fro- Coastal Development Limited and allocated to the

Institute for the same purpose.

According to Dw1, the Institute's land was in five portions and it
measured 622 acresl At the time of the acquisition of the land by the

Institute, there were already three institutions that were existing on the

land'' which were Kibarani Primary School, Kibarani School for the d.eaf

and Kilifi Township Secondary School. The three institutions occupied B0

51.

acres

ih..

62 It was the evidence of DW 1 that in 1g8g, there was a directive from the

Ministry of Agriculture to the effect that the Institute should formally

allocate the three schools 30 acres of the land reserved. for it, leeving an

area of 590 acres for the Institute. Dw1 produced a letter dated 1gr,

september, 198g to support this chronorogy of events.

53, DW1 stated that he was aware that pwl had writteL" h, rn to the ffi, MinistryL fr.'.
Gl of Agrimre requestingffi'te ailocat.a ffi owned o, rffi;sritute. G

The saidfffter was sent totffim for comment# It was his evicl$Sce that he #:
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made his comments on 17tr' April 1997 and informed the permanent

Secretary that all the land allocated to the Institute had been planned for

and there was no land for excision.

64- DW1 denied that he authorised the allocation of the suit property to the

Plaintiffs as alIeged.

65. It "was the evidence of DW1 that the Plaintiffs renewed their application

to have the suit property allocated to them vide a letter dated Z4rh

September 1997. However, DW1 stated that after that, nobody

authorised the allocation of the suit property to the Plaintiffs cluring his

tenure as the Principal of the Institute.

66. In cross-examination, DW1 stated that the Institute's land was 590 acres

aithough the Institute did not have a title for it.

67 It was the eviclence of DW1 that the Institute gave 12 acres of its iancl to

the Primary school and 18 acres to the other two schools, that is the

Kibarani school for the cleaf and Kjlifi secondary school

58. It was the evidence of DI/v1 that iris opinion was sought on whether the
,'aE w!'

ancl the Plaintiffs haci applied to
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It was his evidence that he opposed the allocation of the rnstitute,s land
and instead explained how the said land should be utilised. According to
Dw1' the land that the Plaintiffs wanted allocated to trr"- had already
been planned for by the Institute.

Dwz was the Principal of the Defendant's predecessor, Kilifi Institute of
Agriculture between 19gg until 2007.

It-was the evidence-of Dw2 that while taking over r. ih" principar of the
Institute, Dw1 informed him of the numerous attempts by people to have
the institute's land set aside for the purpose of settlement and putting up
jua kali shades, which

Agriculture were against.

attempts the Institute and the Ministry of

It was the evidence of Dw2 that in the year zooz,the Ministry of Lands
declared the part Development pran in respect to the lancl that the
Plaintiffs are craiming as invarid. According to DW2, the said pDp was
never approved' It was the evidence of Dwz that when he went to see the
then District Physical planner on the issue

!,lffi.H

59

70.

77

PDP thar
t District Planner disowned the pDp that
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2003

72. It was after the District Physical Planner disowned the pDp that the

Plaintiffs wbre relying on that Dw2 informed ih" Di""ctor of Agriculture

that the alleged PDP in respect to part of the Institute,s pareel of land

was illegal' A'ccording to DW2, by the time he was informing the Director

of Agriculture about.the illegal PDP vide a letter d.ated 21.r February

2003, some of the craimants had arready moved on the disputed rand.

73' Dwz informed the court that he discussed the issue of the encroachment

by the claimants on the institute's land with the District Commissioner.

.He 
also informed the PS Ministry of Agriculture of the encroachment. By

way of a letter dated l3rr' May, zooS addressed to pw 1, the District

Commissioner asked the Plaintiffs and anybod.y else who had encroached

on the suit property to vacate.

According to the witness, by the year zooS,there was no house on the suit

property and that the encroachment by the claimants was by way of

fencing and subdiving the suit property.

74.

I

I
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Ministry of Agriculture directed that the invasion of the Institute's land

should stop.

76. DW2 finalised his evidence in chief by stating that the Plaintiffs have

never been allocated the suit property by the Kilifi Institute of

Agriculture. It was his evidence that all the concerned Government

offices have resisted the Plaintiffs' invasion of the Defenclant's land and

that the Defendant was issued with a letter of allotment for land

measuring 239 Ha (approximately 590 acres) on 10th April 2006 leaving

the other land for the three schools.

77 In cross-examination, DWz stated there were no structures at all on the

suit property in 1999 and that the PS, Ministry of Agriculture never

agreed to the encroachment of the Institute's land.

78. The Defendant's Vice-Chancellor, DW3, informed the court that he was

appointed to head the Defenclant, which is the flrecessor of Kilifi Institute

of Agriculture, in 2007. It was his evidence that he started fencing the

239 Ha piece of lancl that hacl been allocated to the Defendant but

k- ffiryed when thiffi+was fiIed *- #ts-- ff
m..
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79. It was the evidence of DWB that the Commissioner of Lands confi.rmed by

his letter dated 30'h November 2OO7 that the suit property belonged to the

Defendant.

The Plaintiff s submissions:

The Plaintiffs' iounsel summarised the eyid.ence adduced by the80

witnesses in his writfen submissions.

81. The Ptraintiffs' counsel submitted that the suit proparty was allocated to

the Plaintiffs and that they moved on the property in 1ggb. Counsel

submitted that the land in question never belonged to KiIifi Institute of

Agriculture; that under the .Land Acquisition Act, the Government has

powers to compulsorily acquire any land for u$e by itself or for any public

use and that the letter of allotment issued to the Defendant is null and

void.

82 Counsel submitted that the Plaintiffs have since been issued with the

letters of allotment in respect to the suit property. Counsel relied on the

legal Maxim "Ominia pr&ra,sulnu.ntur legititime fact clenec probature in

t
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of Section 119 of the Evidence Act.

83 The plaintiffs' counsel submitted that the developments by the Plaintiffs

were authorised by the Defendant and that indeed it is the Defendant's

former Principal, together with the then District commissioner who

showed the squatters the suit property in 1992. consequentlS it was

submitted, the Defendant is estopped from gging back on the pgrmission

they gave to the Plaintiffs to occupy the suit property. Counsel relied on

the provisions of Section 120 of the Evidence Act and the case of

Centuary Automobiles Ltd Vs Housing Blarner Ltd, Civil Appeal

No. 68 of 1964.

84. The Plaintiffs' counsel further submitted that even if the Plaintiffs do not

have a Certificate of Title in respect to the suit propert1 the Plaintiffs

cannot be said to be trespassers having been allowed on the land by the

Government.

85. In his oral submissions, Dr. Khaminwa, counsel for the Plaintiffs,

submitted that in a situation where a party has acquired land, . the

tionary ple shoulcl
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risk that is likely to arise if people were to be evicted

counsel submitted that both the Plaintiffs and the Defend.ant do not have

a title to the suit land and that it is the Plaintiffs who have usufructuary

rights over the suit rand as opposed to the Defendant.

Counsel submitted that possession of land is as good as ownership and

that in any event the Defendant has vast lancl at its disposal. Counsel

availed to the court four sets of books in iand 1aw to buttress his

arguments' The court has considered the pronouncements that were

made by the authors of the said books.

The Defendant's submissions:

The Defendant's counsel submitted that some of the plaintiffs illegally

stated entering the suit property from the year 2004; that the plaintiffs,

application for the suit property was never allowecl ancl that the suit

property has always been ownecl by the Ministry of Agricult*re.

The Defendant's cotrnsel further submittecl that other than the two

,i11:1":.,1*."rs of allotment_were p19!rped, in g_vid_e_:ige,_no;othel ___@,-- T- Er @,.-.*
Plaintiff has a letter of ailotment and that there was no proof that the
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said two letters of allotment were ever paid for'

90. Counsel submitted that the PDP which was allegedly used to allocate the

Defendant's land, to the two Plaintiffs was found to have been irregularly

approved and was subsequently cancelied by the Director of Physical

PIanning.

9r. The Defendant's counsel further submitted that the list of the Plaintiffs

was manipulated for purposes of this case. 
. 

Counsel pointed out the

names of people on the list who share identity card numbers thus

showing the unclear identity of the Plaintiffs in this matter. Counsel

relied on the cases of R Vs Commissioner of Lands and Another

Nairobi Misc. Application No. 395 of %OLZ and Kipsioro

Community Self llelp Group Vs the AG, Eldoret E& L Petition

Number 10 of 2013.

Analysis and findings:

gZ. This is a representative suit in which about 308 Plaintiffs are praying for

a n that part the land s L.R. No. and 5024/1

belong to them. The Defendant, r,vhich is the successor in law of Kilifi
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Institute of Agricurture, is arso claiming the same land.

93' The issues that this court has been called upon to determine is whether

the suit property was allocated to the Plaintiffs; whether the plaintiffs

are entitled to the suit property and whether the Defendant is the owner

of the suit property.

Accorcl'ing to the evidence of the 1ur praintiff, pw 1, ancr the then Town

clerk of Kjlifi rown Council, PW2, the initiative to upgrade the informal

settlements within Kilifi, that is Mtaani and Kisumu Ndogo, commenced

in 1990 with the actors being the Ministry of Local Government, the

Town council of Kilifi, the Ministry of Lands and settlement, the

Provincial administration and the Resiclents of Mtaani ancl Kisumu

Ndogo' The upgrading of the two informal settlements, otherwise known

as Mtaani Kisumu Ndogo upgrading scheme, was funded by a German

affiliated NGo known as the Germany Tecrrnicar corporation (GTZ).

To faciiitate the upgrade of Mtaani ar:d Kisumu Nclogo estates, three

committees were establishecl. The first one \,vas the Resiclents Committee

94.

95

PtrV1. The ;ffi;a committee Kas the
ni^. iil..

r _ sli. ,ls
t aslr f 'orce Uommittee

chaired by the then Town Clerk, Pw2, while the thircl one was knor,vn as
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the Project Promotion Committee chaired by the Deputy Commissioner of

Lands

96. The role of the Residents Committee was to safeguard the interests of the

Residents in Mtaani and Kjsumu Ndogo informal settlement schemes

during the implementation of the upgrading project. The Task Force

Committee was to deal with the technical issues that were to arise during

the upgrading of the two areas while the Project Promotion Committee

was to deal with the issue of the allocation of the land within the

upgraded scheme.

97 The implementation of the project involved preparation of the scheme

plan for the two areas, picking of existing structures within the two areas,

drawing up of plans to show the plots and the existing structures, open

spaces, roads, streets and other public utilities.

98. The plan that was drawn showed that many structures in Mtaani and

Kisumu Ndogo had been affected by roads, open spaces and overcrowded

structures in one plot. In a nut shell, the available plots in the upgractecl

settled there
..+"4
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people irad to move out of the two informal settlements and the process to

identify land to accommodate them started.

99 According to the evid.ence of pw1, the then coast provinciar

Commissioner instructed the then Kilifi District Commissioner to lead

the process of identifying lancl for people who had been displaced from

Mtaani and Kisumu Ndogo areas.

100. According to the evidence of pw1, the Residents committee, in

collaboration with the District Commissioner, identified the suit property

which was reserved for the then Kilifi Institute of Agriculture, the

pred'ecessor of the Defendant and threee public schools, as an ideal place

to resettle the people displaced from Mtaani and Kisumu Ndogo. This

was done sometimes in the year 1ggb.

It was the evidence of pw1 that after identifying the suit property, he

approached the then principal of Kilifi Institute of Agriculture, DW 1,

who showed hirn the area that the Plaintiffs woulcl be allocatecl.

l

l

j

101

I

I litu,

.,rs,

102' It was the evidence of PW1 thab the area that he r,vas shown by the
.'v,.
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being used by three schools, that is, Kibarani Primary School, Kibarani

School for the Deaf and Kilifi Township Secondary School.

103. On his part, the then Principal of the Institute, DWl, denied that he ever

agreed to have the land which yilras reserved for the Institute and the then

three existing schools allocated to the Plaintiffs as alleged.

r04. Having id.entified the ideal land for resettling the squatters who had

missed out on plots in Mtaani Kisumu Ndogo estates, it was the evidenc.e

of PWl and PW2 that the issue of formally applnng for the land began in

earnest.

authored by himself, the chairman of the Residents Committee, and

addressed to the District Commissioner. In the letter, PW1 was

reminding the District Commissioner (DC) of the need to acquire land

measuring about 33 acres so as to settle over 80 genuine people that had

been displaced from Mtaani Kisumu Nclogo areas. The last paragraph of

the said letter reads as follows:

al

j

r05. The first letter that PW1 produced in evidence is dated 2"" Apri] 1996

"My hope is for

li:l' site before thinEs eo out of ha{r,d and we lose the;}onor support fo;lpts

^tatbdt 
ELC cktlt cuc N!,70 af 2009
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very important project in Kilifi." (emphasis mine).

106. That letter was copied to the Provincial Commissioner, Coast Province

and the Team Leader, GTZ.

t07. The letter of 2"'r April 1996 does not mention if indeed PW1 had met the

Principal of Kiiifi Institute of Agriculture or identifjed the suit property

for the purpose of settling the over B0 squatters. Indeed, the letter clearly

shows that as at 2d April 1996, the Residents Committee or the District

Commissioner had not identified land for the purpose of settling the

displaced people

108. The Plaintiffs procluced in evidence a letter dated 25Lh October 1996

which was authored by the District Commissioner, Kilifi and addressecl to

then Minister for Agriculture. In the letter, the DC stated as follows:

"we w-ould like to apply for the piece of land markecl A in the sketch

attached to assist us to solve the problem of upgrading of Mtaani and

I(isumu Nclogo estate of Kilifi Town....."

109. On the face of the letter, it r,vould appear that the then lVlinister of

dthe1

*{afitt{i ELC Civit Case 9{9.70 of Zoos
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on 19th February, 1997 with the following comments

"I k'"ow the project. I approve their reqrrest".

110. The sketch which was supposedly attached on the letter dated 25t,h

October 1996 was not annexed on the copy that the PW 1 produced in i

court. It is therefore not clear what or which portion of land was , I

approved for allocation by the Minister for Agriculture on 19th February

L997

111. On 9th May L997, the then Town C1erk of Kilifi Town Council, PW 2, wrote

a letter to the Permanent Secretary, Ministry of Agriculture and made

reference to the letter I have referred to above. The penultimate

paragraph of the letter by the Town Clerk to the PS, Ministry of

Agriculture reads as follows:

"While we greatly appreciate the Minister's r€sponse towards our

request we are vet to receive an offrcial communication from vour

end whieh we shall forward t.o the Commissioner of Lands for formal

allocation of the land subiect of this matten t,

.i.

f received official cgnmunication fr-r.F the MinistrV oful,griculture to hEe

lvtettu{t ELC Cbtt Ceto fu.70 of zoos
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its land allocated to the squatters who had been displaced from Mtaani

and Kjsumu Ndogo estates. The letter also confirmed that the Clerk was

aware that even after the Ministry of Agriculture formally accedes to the

allocation of its iand, it is only the Ministry of Lands that could formally

allocate to the Plaintiffs the land.

113. The letter by the Town Clerk to the PS was copied to the Minister of

Agriculture, the D c and the Residents committee.

114. It would appear that the Town Council of Kilifi wrote another letter dateci

10th March 1998 to the PS, Ministry of Agriculture and copied it t' the

Commissioner of Lands over the issue of being allocatecl part of the lancl

reserved for the Kjlifi Institute of Agriculture.

i15. I say so because by lvay of a letter datecl 3"r April 1gg8 produced by pW1,

the Commissioner of Lands sought the approval of the Ministry of

Agriculture to have the suit property aiiocatecl to the plaintiffs. The

letter states as follows:-

".-.rn this regarcl, Kindly favortr me with your comrnents ancl or

Kilifi trnstitute of Agriculture.,,

lv{attn{t ELC Ctutt Casc !{p,70 of zoos 33
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116. The Commissioner of Lancls in that letter' iust like the Torvn Council'

appreciatedthefactthatthelandinquestionwasalreaclyreserveclfor

the Kiiifi Institute of Agricuiture and could not be allocated without the

apProval of the Parent MinistrY'

ri7. separately, the then Kilifi District commissioner vide a letter clated 27th

september, 199? had macle another request to the Permanent secretary

in the Ministry of Agriculture to have l2'5 aues of land belonging to the

Institute allocated to the Jua KaIi sector' It would appear tirat the PS'

Ministry of Agriculture, was receiving quite a number of requests to have

the Institute's land allocatecl to people and organisations' In his response

of 4ti.' November 1997 addressed to the D.C, the PS, Ministry of

Agriculture wrote as follows:

''......It is therefore strongly suggested that the administration

encleavo.rs to seek alternative land sites for the project mentionecl

whileassistingtheMinistryofAgricultureirrprotectingttre

trnstitute's lancl from claims that may run cotttlter to the intended

national objectives for its establishtnent"'

Itfir, , w'
1IB. In the same letter, the PS macie reference to the reque

*tetin[i ELC Ctoit Cosc 9'{s.ro of Zool
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made by the DC and the Town Council on behalf of the Plaintiffs as

follows

"This Ministry currently has a request from the Kilifi Town Council

for some land from the same institution to supplement the GTZ

settlement project. This issue we have discussed with you (sic) and I

had indicated to you that since the land identified had been given to

the schools, your DDC decides on whether it should go to the schools

or to GTZ settlement programme."

tr9. The schools referred to in the letter by the PS, Ministry of Agriculture

were Kibarani Primary School, Kibarani School for the Deaf ancl Kilifi

Township Secondary which hacl been allocated part of the lancl that had

been acquired by the Government for the Defenclant's predecessor's use.

120. The three schools had been allocated approximately 30 acres out of the

629 acres of land that haci been acquired by the Government by partly

compulsoriiy acquiring it and by buying the other part from Coastal

Development Limited

121. The dence on rec horvs that fhe three schools we only allowed toord s

:i.r

#-:

ffi

,r
utilize 30 acres of the entire land measuring approximateiy 623 acres
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reserved. for the then Kilifi Institute of Agriculture. DW1 produced in

evid.ence a letter dated 18th September 1989 from the Office of the

President, authored by the Permanent secretary, 'office of the President

addressed to the Permanent secretarg Ministry of Agriculture which

stated as follows.

..ItisagreedthatKilifiDistrictDevelopmentCommitteemaygo

ahead with plans to excise thirty (3o) acres of the Kilifi Institute of

Agiiculture land for'utllization of twelve (12) and eighteen (18)

acres by a primary school and' an instihrte for disabled
.l

I

I

be utilised. bv the institute of aqriculturd'

122. The land which was reserved for use by the Institute, which was the

Defendant's predecessor, was therefore approximately 570 acres while the

two schools were only entitled to 30 acres, according to the letter of 18th

September, 1989.

r23. Indeed, the entire land that was acquired by the Government for the

Institute was already surveyecl although the title clocument hacl not been

issued to clated 2 1

# '"iir'
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of the Institute, DW 1, to the District Surveyor, the parcels of land

belonging to the Institute had been registered as L.R. No. 94021Pu,

measuring 50.01 Ha, L.R. No. 502412 measuring 71.23 Ha and L'R'

No.5024/1 and 504611 measuring 103'94 ha'

124. The land reserved for the Institute measuring a total of 256.62 Ha

(approximateiy 649.05) was therefore identifiably by way of survey maps,

the lack of a title notwithstanding.

125. The letter by the PS, Ministry of Agriculture dated 4th November 1997

and adclressed to the DC, Kilifi district, which I have reproduced above,

shows that the Ministry of Agriculture never conceded to the aliocation of

its land. to the Plaintiffs.

126. It is also not true that DW1, the then Principal of the Defendant's

predecessor, accedecl to the allocation of part of the Institute's lancl to the

plaintiffs as alleged by PWl and PW 2. I have arrived at this conclusion

basecl on the oral evidence of DW1 and the letter clatecl 17th Aprii 1997

a,thored by DWl anci acldressecl to the PS, lVlinistry of Agriculture. In

"61saas,tfollolv_e,!Sr
1
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,,Recently the r{ilifi Town council applied for allocation of 30 acres

of land to settle sqrratters under the GTZ sponsored

programme.....after keen stucly ancl observation of the on goings' the

KilifiTowncourrcilisnotsincereonthepurposeoftheprojectand

isonlyusingGTZasacover.Theactualtruthofthematteristleat

individual needs (greed) for plot allocation is more than commttnity

consideration.Theofficeofthephysicalplanningisverynrtrch

concernedthatifsttchallocationisallowecl,thenadisturbingsltrrn

ofstructureswillspringupnexttostrctrelitestrrrorrnding

institutions like the Kilifi lnstitttte of Agriculture' Kilifi secondary

andothers.Thiswillnotconfornrwelltotheenvironmerrtal,

harmonyexpectedinTownPlanning.Already,astrangesketchhas

beendrawnfrornurrknownsourcesandiswidelycirctrlatingin

Town perhaps with ulterior motive'"

27. Theother reasons that made the Principal, DW 1' to strongly oppose ti',Le

alrocation of the iand that the plaintiffs had applied for, acco'ding to his

letter of 17th April, 199?, were as follows:

(a) Part of the ate^applied for hacl earlier been officially excised

w from m-U;ii[ute's tm-fantl -drrct-attfigated- to-""--TE ".

tutotinlt 'ELC Cioit C*sc i{9.f0 of z0ol
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neighbouring institutions'

(b) The area had been fenced. off for the purpose of grazing and

browsing of the Institutes livestock'

(c) The institute needed space for the staff housing.

128. pW1 informed the court that they disowned the Part Development Plan

,dated 28,,r November 1gg8 which he produced in evidence because the

Iand they had appliecl for was recluced by 20 acres by people who rvanted

to grab the 20 acres.

i29. It was the eviclence of PW1 that pursuant to the said PDP' two letters of

allotment were issuecl, one to himself ancl the other one to the 2nd

Plaintiff. However, accorcling to PW 2, they informed the Commissioner of

Lands to stop the issuance of the other letters of allotment because a

proper ancl valid PDP had to be drawn first'

130. It is trite Iaw that uncler the repealecl Government Lands Act, a Part

Development Plan must be clrawn ancl approvecl' by the Commissioner of

,,,r, Lands or the M-f.nister for lands befor.e any unalienated Governmerrb land

,.1

I

W'
be allocatecl.

,n,,
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velopment Pian (PDP)
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drawn, a letter of allotment based on the approved PDP is then issued to

the allotees.

131-, It is oniy after the issuance of the letter of allotment, and the compliance

of the terms therein, that a cadastral survey can be conducted for the

purpose of issuance of a certificate of lease. This procedural requirement

was confirmed. by the surveyor, PW3. The process was also reinstated in

the case of African Line Transport co. Ltd vs The Hon AG'

Mombasa IICCC No.zT6 of 2013 where Njagr J held as follows:

,,secondly, all the defence witnesses were unanimous that in the

normal co,rse of events, planning comes first,'then survbying follows'

A letter of allotment is invariably accomp.anied by a PDP with a

definitenumbenThesearethentakentothe{epartmentofsurvey'

who undertake the surveyrog. once the surveying is complete, it is

then referred to the Director of surveys for authentication and

approval. Thereafter, a land reference number is issued in respect of

the plot."

132. A part development plan (pDP) can only be prepared in resfect to

Government land that has not been alienated or surveyed' As I have

stated above, the lancl that the Plaintiffs had appliecl for was already '

. ,l
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and reserved for the Kilifi Institute of Agriculture and three other

schools

133. Indeecl, it was with the reali zation that the land in question had been

reserved for public use that the Plaintiffs, through the District

Commissioner, the Town Councii and the Commissioner of Lancis did

seek in writing for the consent of the Ministry of Agriculture to have the

suit property allocated to the Plaintiffs

134. Itwas also with the realizaLion that the suit property had been reserved

for plblic use that the Director of Physical Planning informed the then

Commissioner of Lands vide a letter dated 20th September 2OO2 of the

cancellation of the PDP that had been prepared in respect to the suit

property. The Director of Physical Planning stated as follows:

,,At the time the Part Development Plan was presented to nte, I was

assurefl that the site was falling within Government land antl I

assumed that your office was aware of the request by the

applicants.....i have since discovered that this particular site forms

part of land olvnecl by the Agriculture Institute, Kilifi and I wish to
'4'Y'
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therefore consider the same as cancelled'"

135. In a nut sheIl, the Director of Physical Planning confirmed that the land

in question was not unalienated Government land and was not therefore

available for alienation.

136. The cancellation of the PDP in respect to the land that had been allocated

to the Plaintiffs was further confirmed by the Kilifi District Physical

. Planning Officer's letter dated 27'h May 2005- and addressed to the

District Commissioner and the Principal of Kilifi Institute of Agriculture'

t37. The District Commissioner also abandoned his earlier pursuit to have the

suit property issued to the Plaintiff vide his letter dated 13th May, 2005

ad.d.ressed to the Residents Committee in which he stated as follows:

" I have information that you have illegally encroached on

Kilifi Institute land...You are asked to stop further

development and vacate the land immediately or else legal

action will be taken against yoll."

ued to the

Secretary, Treasury, in respect to the suit in favour of Kilifi Institute of

it# ##
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Agriculture for an area of 239 Ha (approximately 597.5 acres). The letter

of allotment was issued on the basis of the already existing survey plans

considering that the land was initially private land before it was

compulsorily acquired by the Government and handed over to the

Institute and the three public schools. The Defendant's predecessor paid

the requisite fees of Kshs.3,600 for the said letter of allotment

r39. Vide a letter ciated 30th November 2007, the Commissioner of Lands

confirmed that incleed the 239 hectares belonged to the Kilifi Institute of

Agriculture.

140. To prove that they are entitled to the suit property, the Plaintiffs

producecl in evidence the Minutes of the Town Council of Kilifi The

Minutes shows that the Council resolved that the Ministry of Lands &

Housing should nullify the allocation of the land it had earlier made

contrary to the list of the chairman of the Resiclents Committee ancl that

the Commissioner of Lands be requested to issue fresh letters of

aliotment to the rightful owners whose houses were affected dr-rring the

upgracli"gg of lVltaanilKisumu It{ clo go

I
f

il5, ltliq, ',r{h,
.tffi W, ffi'

r+1. The Minltes from the Council resolving that the people on the list
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prepared by the MtaanilKisumu Ndogo Residents Committee should be

allocated the suit property is inconsequential in law because the land in

. question was not Trust land as defined under the.repealed constitution

and the Trust Land Act. The council did not therefore have the legal

mandate to dictate to the Commissioner of Lands on how and to whom he

should allocate the suit property, considering that the suit property is

Government land.

iqz. A draft pDp-for the proposed'extension of Mtaani Kisumu Ndogo dated

bth March 1997 together with a list of 308 beneficiaries, who are the

Plaintiffs in this case, was produced by the Plaintiffs in this court'

1€. The draft PDP has no evidential value considering that it does not have a

pDp number and the same was never approved. Its origin is unknown

and it was neither authenticated by the District Physical Planner nor by

the Director of Physical Planning. Indeed, not a single letter of allotment

was issuerl by the commissioner of Lands to the Plaintiffs pursuant to

the said PDP.

t44. As I indica bove, land for public tutions or

,

for any other public purpose cannot

N 'df. ,tr'
*tothti ELC Cisit Cssc t{9.70 of zoos

be said to be unalienatecl
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Government lancl as defined under the repealecl Government Lansd Act

and the Plrysical Planning Act.

1a5. Evidence has been piacecl before this court to show that the Government

acquired the suit property by purchasing part of it from tire Coast

Development Company and by acquiring another portion compulsorily.

The entire 1and, which was already surveyed, was then ailocatecl to the

Kilifi Institute for Agriculture for educational purpose' Later on, 30 acres

of this land was hive,il off and allocated to three other public schools for

public Purpose.

r+6. The reasons for the acquisition of the land in clispute by the Government

is captured in the Ietter clatecl 4'r' November 1997 by the then PS in the

Ministry of Agriculture as follows:

,,Agricultural Training at the certificate level is an operation that

requires a critical {nass of farm lared to ensure effective theoretical

ancL practical teaching. trt may be remerrrbered that when it was

clecidecl to locate the Training facility at Kilifi, the Government fann

available at Kibarali then, w-as considered to be inadequate' It was

!{tu ,llir,

ministrpto ptrrchase an dffiditional lancl ffi
,',lih': ffi-
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fromMr.Keentoincreasetheacreagethatwouldbeidealasa

teaching tool for ttre intended students capacity of 400""'As a

coordinatoroftheGovernmentdevelopmentprogrammerinyour

d.istrict, it will me Inore prudent for you to strengthen the already

established institution and' develop others, rather than destroy or

mutilate the current established one and' replace them with new ones'

This, in iteelf, may not be dev6lopment"'

147. The former KiIifi Institute of Agricultr:re is 'now : 
fully-fledged

universitS pursuant to legal notice number 164 of 23',d August' 200?'

How can it be said that they do not require the entire land that was

previously reserved for the Institute when the population of the students

andthenumberofcoursesbeingofferedhasincreased?TheDefendant

indeed requires more land considering that it does not only now offer

agriculturalcoursesbutotherdisciplinestoo.

148. Even if the Defendant does not utilize the entire land previously reserved

for Kilifi Institute of Agriculture, the law provides that the commissioner

of Lands, under the repealed Government Lands Act, coulcl not aiiocate

*

uals for
I

private use.'#d #'
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149. Section 3 of the repealed Government Lands Act, which is tire applicable

law in this case, provides that the President D?Y, subject to any other

Iaw, make grants and dispositions of any estates, interests or rights in or

over u.naltenated Government land

iS0. Section 9 of the same Act provides that the Commissioner of Lands may

cause any portion of a township which is not required for public purpose

to be dividecl into plots and may be disposed of in the prescribed manner

r5r. The above two sections clearly shows that land reserved for public

purporse cannot be allocated to individuals. This position has been

reinstated at Article 62 (1) ft) of the Constitution. The Article has clefined

"public land" to include land lawfully held, used or occupied by any State

organ. Such land cannot be disposecl of or otherwise used except in terms

of an Act of Parliament.

152. The issrie of land which has beerr set aside for public purpose not been

available for allocation by the President or the Commissioner of Lancls

has been up heid in nurnerous decisions

ani53 case o

*{otindi ELC Civit Casc 9{p.70 of 20A9
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saled Awale & Another, Mornbasa HCCC No' 87 of 2001', Justice

Maraga , as he was then held as foilows:

,. I am also satisfied and I find that at all material times the suit piece

of land. was to the knowledge of the Plaintiffs as it is clear from the

lettersEx2Sand.26,publiclandvestedinthesecondDefendant

(KenyaRailways)foritsuseasamarshalingyard.Atnotirnedidthe

second. defendant surrender it to the Government' rt was therefore

by virtue of section I of the Government Land Act, not available for

allocation by the commissioner of Lands. Its allocation to the people

who later transferred it to the Plaintiffs was therefore null and void"'

154. In African line transport Co. Ltd Vs the AG, Mombasa IICCC No'

276 of 2003, Njagi J. held as follows:

,rFinally, there is nothing on recorcl to suggest that the site was ever

surrendered back to the Governme,t. f,[aving been alloted to the NYS

as a public utility, there was nothing left to be re-allocatecl to Nh"

Omari and the subsequent grant to hirn was therefore irregrrlar'"

155. In the case of H.trI. DR. SYedna Moharnmecl Burherlnlrddin Saheb

"rYr,
l$fi, T-'

Mothti ELC Ctuit Casc NP.7o of 2009

Vs Benja Fro r-ffix"irobi HCCENO. 73 of 2
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Visram J, as he was then, held as follows;

,,In any event the letter of allotment purchased by the Defendant had

expired, and was subject to a disclaimer. In any event, that letter was

worthless because it purported to allot land under the Government

Land Act that was not available for allotment'"

156. In James Joram Nyaga & another Vs The .A.G and Others, Nyamu J,

as he was then, and Wendo J held as follow

,,We therefore hold that the suit land having been acquired for public

purpose, that is construction of road, is held in trust of the public

and could not have been allocatecl to the Applicants who are private

individuals for their private ttse."

157. Whi1e discussing the concept of pubiic trust and public interest, Nyamu J,

as he was then, in the case of Kenya Guards Alliecl workers union vs

security Guarcls Services & 38 others Nairobi Hc Misc 1159 of

2003, stated as follows;

"Ilolv for instanee are the courts going to deal with the land grabbers

and w'ave to a title of grabbetl lantl d

loudly pleacl the principle of the indefeasibility of title. Are the

*{e[inli ELC Cioit Cesc i(g.20 of ZOOI

-.1
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courts going to stay away and re rse to rise to the greater call of

unraveling the indefeasibirity by holding that such a title perhaps

issued in order to grab a public plot such as a hospital by an

individualviolatesthepublicornationalinterestandthereforea

violationoftheconstitution.Iventrrretosuggestthatsuchtitles

oughttobenullifiedonthisground.andthrownintothedustbins,'.

15g. I am in agreement with the sentiments of the Judges in the above cases'

l5g.Thep1aintiffs,-asacknowledgedbypwl,PwzandPws,wereawarethat

the land in question was reserved by the Defendant's predecessor and'

threb other public schools. Indeed, they did apply for the corEent of the- 
l

Defendant's predecessor to be alloeated the said land but that consent

was never given. The commissioner for Lands also asked for the consent

of the Defendant,s predecessor to arlow him to arlocate to the Ptaintiffs

the suit property which consent was also denied'

160. No eviclence was placed before me to show that the commissioner of

Lands ailocated the said 1ancl to the Plaintiffs, which woulcl have been

illegal in anY event.

16I. The PDP that was Pre

#d
tutatindl ELC CtottCssag(p'70 of zoos
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Plaintiffs were claiming was rightfully cancelled by the Director of

Surveys. With the cancellation of the PDP, the two letters of aliotments

dated 8'h august 2002 in the name of Nelson K. Chai, the 1't Plaintiff, for

a plot measuring 0.2 ha and the other one in the name of Lawrence Gohu,

the 2nd Plaintiff, of the same date and acreage cannot stand. In any

event, the said two letters of allotment lapsed after 30 days from the date

of issuance because the said two individuals did not pay the requisite

fees

162. I agree with the sentiments expressed by the Principal of Kilifi Institute

of Agriculture, DW 1, in his letter dated 17h April, 1997 that the lGlifi

Town Council was not sincere, together with the Resiclents committee,

when they applied to be allocated the Defendant's iand.

103. I say so because although the Plaintiffs claim that they were displaced

from Mtaani and Kisumu Ndogo informal settlements, no evidence was

piacecl before me to inclicate that an exercise was conducted either by the

GTZ or the Torvn Council to ascertain the number of the people or

householcis that were staying in lhe trvo estates before the upgracling
,'irr,, ,Aih,rli

.l,!s' w,
project commenced

,ffi,

Matinf,i ELC Ctui{ Cesc Np,to of zoos

p
.:(,

.S;'
J,: ,.

ffi

iht
'.\. ..

.!(,';

#,j'
.: 

"l,.",,.

ffi

,rtll

;fri

ff
I
ii

i"n

li
ri

5.

51



I
-i

.,
i
I

:
I

i.

I

I

164. There is also no empirical evidence to show the exact number of the

people within the two estates who were displaced due to the re-planning

and uPgrading of thP two estates

t6S. The practical thing that should have happened during the so called

upgrading scheme in the two estates was to ascertain the number of the

people that were going to be affected before proceeding any further with

the project. It was only after establishing where the people who were to

be displaced *ortd be re-located to that such an- exercise should have

commenced

tnd reserved fo?
166.TheinsincerityinthePlaintiffs'.claimtobesettledonla:

the Defendant and the three other public schools is fi:rther shown by the

fact that initially, it was said that approximately 80 people had been

displaced from Mtaani,flfisumu Ndogo estates' However' that number'

without any plausible explanation' swelled to 308'

16T.Someofthepeopleinthelistoftheclaimantsshareiclentitycard

numbers thus compromising the authenticity of the claimants'

#*S
Nafirdt ELC Ctott Cuo 9{9'70 of 2ao9
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said to have been displaced from Mtaani and Kisumu Ndogo informal

settlements, is that one of them is the then Town clerk, pw 2, who was on

the fore front, on behalf of the Town Council of Kilifi, in pushing for lhe

allocation of the Defendant's land. to the plaintiffs.

169. The said former Town Clerk testified in this court as PW2. When asked

why he was on the list of the people that were meant to be ailocated the

Defenclant's land, he stated that he was amongst the people who were

displaced from the two informal settlement schemes!

170. That in my view cannot be true. The fact that then Town Clerk, pW2, was

also supposed to benefit from the aliocation of the suit property shows

that the interests of the Plaintiffs to be allocated the suit property was

more than resettiing people who are said to have been dispiaced from

Nltaani and Kisurnu Ndogo estates

171. If the Town Council indeed wanted to settie genuine people who had been

clisplaced, the Council, in consultation with the national Governrnent,

shoulci have set apart Trtist land pursuant to the pr.ovisions of secbions

-:---*l-+rz-anel-11& q#$he-r"epealed-effitution-to-r.#-.ucf.pe,op#txor-

. to encotlrage the Plaintiffs to encroach on land reservecl for pgblic

L{atin{i ELC Cloit Cesc ${9.70 of zoos
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purpose.

172. The Plaintiffs in this matter informed the court that they took possession

of the prop"rty ir, 1995 even before applying foi lt. That, if it is true' can

only amount to an act of trespass on the Defendant's land or Government

Iand.

1ru. It does not matter whether the land in question was or was not alienated

Government land. However genuine the Plaintiffs' plight was' they could

not occupy thg suit ptoperty before the mechanism of allocating to them

the land had been followed and the letters of allotment issued to them'

Any other mode of possession.or occupation of land, be it Government or

private land can only amount to an act of lawlessness and hooliganism

and should be frowned upon by the court.

r7+. What is more disturbing in this case is that the Plaintiffs, even before

being formally allocated with the suit propertg engaged a private

surveyor who carriecl out survey work, subdivided the land and startecl

developing their respective plots.

I

#
17s. This vrew was

dw
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suffertheconsequencesoftheiractionsconsid'eringthatthelanclin

questron was not available to them in the first place' It is inconsequential'

althoughsad,thattheResidentsCommitteecollectedmoneyfromthe

plaintiffs to subdivide the suit property and that the Plaintiffs have

heavily invested in the development of the land'

176. In a recent decision that was deliverecl 0n 19'r', June 2014 in Mombasa

Technical&TraininglnstituteVsAgnesNyevuCtraro&106

ottrers, Mombasa civil Appeal Number 282 of 2010' the court of

Appeal held as follows'

,,Regardless of the length of time the respondents remained on

the suit property, their status remained that of illegal squatters'

In considering the legitimacy of t}re respondents, expectation, we

cannotfailtotakenoteofthefactthattheissueoflandandsquatters

in this country is a sensitive and enrotive issue in view of the number

ofpeoplewtroarelarr<lless.Tocreateaprececlentthatalegitimate

expectation for allocation of Government lancl can arise out of an

occtrpation deelared illegal by statute woulcl be opening a pancloras

encouragingof

squatters invasion of Government lantl' Frrrther', it woulcl be

55
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tantarnount to introd.trcing the d.octrine of adverse possession in

Government land. This would be inimical to the public policy of

neaintaining law and order..... Finally it is not lost on us that the

allocation of the suit property to the appellant was an allocation fo.r'

ptrblic prrrposes to wit a public schooVcollege. In the circumstances,

we come to the conclusion that the process resulting to the decision of

the 108th Respondent to allocate the suit property to the appellant

cannot be faulted...."

177. I am bound by the above decision. Indeed, the sentiments by the Court of

Appeal in the above decision apply in this case, word for word' The

Defendant and its predecessor, together with Kibarani Primary School

anci Kibarani schooi for the cleaf were set up by the Government for public

purpose. The suit property was set aside for them and a letter of

allotment has since been issuecl to the Defendant in respect to the suit

property. This court cannot fault the Commissioner of Lands for issuing

to the Defenclant a ietter of allotment for the entire land'

t7B. Where lancl has been reservecl lor pi-rblic ptlrpose, like in this case, any

---alloc'dlion-ofisu-ch-tanrffio--privatrpersffirr"*nnot-brre{ffiisec} br+}re- ,ffi'

court, Public interest in lancl u,ill ahvays outweigh an inclividual's right

E' --

tutotinf,i ELC Cioif Case Np.70 of 2009
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to own the same property. It therefore does not matter that the plaintiffs

had a legitimate expectation to be arlocated trre suit property.

179' Even if it was to be argued that the suit property is unalienated

Government land, which is not the position, any attempt by this court to

allow the Plaintiffs to own the suit property would be an usurpation of
the powers conferred. to the President and the commissioner of Lands

under the repealed Government Lands Act and the National Land

commission under the current constitution. That was the position that

was taken by the Court of Appeal in the case of Emfil Limited Vs

The Registrar of ritres Mombasa & others, Monrbasa civil Appear

Number 812 of zorz and in the Mombasa Technical & Training
Institute case (supra).

180' In the circumstances, I find that the Plaintiffs have not proved their case

on a balance of probabilities. on the other hand, the Defendants have

proved its case

t8t' For the reasons I have given above, I dismiss the plaintiffs plaint clateci
nd

t S aim dated
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15tr' October 2010 in the following terms'

(a) The 308 Plaintiffs and any other trespassers in occupation of

' the Defendant's land. being L.R. No'5046/1, 6024tL' 6071412 504612 '

and 504615be and are hereby evicted'

(b)Apermanentmandatoryirliunctionbeandisherebyissued

restraining the s08 Plaintiffs or any other person acting rrnder

them from continuing being in occupation and or trespassing

on the u.f"oa"rt's land. mentioned above .iihe' by themselves'

their agents, servants, and or any person(s) drawing title firom

them.

(c) The Plaintiffs to pay to the Defendant the costs of the counter

claim.

Datect and delivered in Malindi this 81't of October, 2014.

J

O. A. Angote

#d
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PWANI UNIV.ERSrTV -..........,. ........,?r...|.....r,i..i..r.....,DEFENDANT

DECREE

GI,AIM F'OR:-

. l - .\n order ol'Perniarlent injunotidn .restrailing tlri Dufind.ant'by itsilt', hs agents,
srrvants or'through odrcr pc.'son fio,n foacihg, oecupying. rofiirg p"$$"r"i-*, 
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Plnintiffs.

2. Generar camages for trespass m$. wrongfur interfer'ire rviflt property.

3. A decl$r4rie1 1ry.t pugs,of iund pprpers iorown d$,-r,R No.5046/r ancr 5024i locctpie!'by the Plaintiffs;belOng:to.the:plaii:tiffS.

4" Cosrs pFrhe suir.
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l. The Plaintiff$ Flaint dare<l 22d J,rly, ?009 rs lrereby clisrnissed,wiur cosr,l.

2. The'Dcfentlantls:Couricrclairn dated I 5'l octobcr-2o I0 js allorved. in .dre follorving
tonnsi

if* -rB ,;* ,ffi ;#



.

-v ffi

#

tr# ,#

dF

;# #

flF##6



a

(

1

r.r-l

,I
I

aJ T.he 3Od Plaintlffs and any otlrcr trespessers tn .oqcupatlon.of,tlre'Defendant's.land.'being"LR
NO. 50.f6l.1, SAZ4 / 7,.5024./ 2, 5046/2 and 5O4615. be and::Is herebyeviatcd.

tr) Aper:rnarrentmaodatoryinJuncrtori.be.a4dris.herelrylisue<t.restlgiping.ithe'30i1'PlalntifFsor
anyr;bther person'actng,loderthetn from conti'nuiughelngin oecupatfou;a$dortr6pai.sing
on the Defendants:land'melrUoneduahove eitlter.tjy therusetves, tli11.6g6utr;,iservat!Li.arrd
or any pbrsod(s) drawJng title fro)n tlrem."

c) The Plaindlfs to.pay to the Defendanl, rhe crrsts of the Coqhter.s.laim.

GIIIIH.uUder rny.hend.and seat of,the Court at,ltfombasa:thilrgXEday.:Obto]rer1 20t-4t.
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Telegraphic Address: 2292't
Finance - Nairobl
FAX N0.310833
Telephone: 2252299
When Replylng Please Quote

Ref: DGIPEIPPP 122121' A'

Prof. M.S. Rajab, PhD, EBS
Vice-Chancellor'

Pwani University
P.O. Box 195-80108
Kitifi

THE NATIONAL TREASURY
P O BOX 30007.00100

NAIROBI

Date: 19tn December ZAM

t

Dear
{) i:' t'i-; -,-' 1.1 ' L

;

SUBJECT: PROPOSAL TO DEVELOP PWANT UNIVESRITY PROJECTS UNDER
THE PPP FRAMEWORK

Referenbe is made to your various letters of 1B September 2014, reference
PUI/C/PRJCT/61 VOL.ll submitting the below project proposals for consideration and
approval by the Public Private Partnerships (ppp) committee:-

a) School of l\4edicine and Referral Hospital;
b) Student Hcstels Project

Your above prcject proposals, intended to adopt the PPP model, were considered by
the PPP committee at its sixth meeting helcl on 16m December 2014.

It is rny pleasure to inform you that at that meeting, the PPP Committee, acting under
section 7(d) of the PPP Act 2013, approved your proposed projects for devel6pment
under the PPP framework.

Followi tn aqqordance with seclion 3_3_ of",the _PP-p Act, th_e__,*-__
bjected td'full feasibility stud/%ssessment. Each e
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project should be separately assessed in this regard, and the recommendations of the

feasibility studies, p;J*rrirv on the proposeo [rojects' affordability, value for money

and risk aflocation principres, u, *.ir as the' aisociated regar and technical due

dirigrinces (comprete"wiin brtprt rp..in*tions ano performance standards), will need

to be approved by ii.... ppp iomritt.. t.ior. tender processes are initiated on either

project.

The ppp Unit is avairabre to support your efforts at this stage, so do not hesitate to

contact mY office in that regard'

Yours er.,-. ,e-Ll

bfifr
Eng. Stanlgy K. Kamau n+r,FrroLrrE,DDD
sEcRErARy - pu;Lri pnrvlrE PARTNERSHIP (PPP) CoMMlrrEE
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