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1. OBJECTIVES OF THE MEMORANDUM

The obiectives of this Memorandum are to:

Inform thc National Assernbll, or1 the finalization and signing of the Agreement

Establishing the African continental Free Area (r\rcFlA) by -t-t countries

inclr,rding I(enya on 21st February 2018 in ICgali Rr'vanda;

Info'n parlian-re,t on the approvai of .\fCFTr\ b), Cabinet on 27'r' March, 2018

for ratification; and

Seek Parliarnent's ratification of the AfCtrTA in good time to facilitate the entry

ir-rto force of the AfCI'-IA once the minimurn number required (22 Instruments of

ratiticarion) for ratii-ications is reached, to enable I(enya exploit the opporrunities

in the nerv liberalised CFTA rnarket'

2. BACKGROUND

In Januarr, 2012, the Assernbly of Fleads of State and Governr.nent of the Aflican

Ur-rion (AU) took a decision to enhance intra-African trade by endorsing an Action

Plan for Boosting Intra-.\frican Trade (BIA'D and agreed on a roadtnap to establish a

Continental Free Trade Area (AfCFTA) bv 2017. Tire initiative is a flagship project of

the AU Agenda 2063, rvhich is a strategic framer.vork for the socio-economic

transforrnation of thc continent in the r"rext 15 years'

Subsequent to the 2012 decision, the African Union Assembly launched the AfCtrTA

negotiations at the 25'l'Ordinarl' Surnmit of lleads of State and Government' on 15'r'

June 2015, -Johannesburg, South Africa. Subsequentlf in July 2017, the 27'r' Ordinary

Sum'ut of the African Union Fleads oi State and Government that took place in

Idgali, Rrvanda reaffirrned its commitment to fast track the establishment of the

AfCFfA br, Dccember 2017.

T'he undetll,ing prir1ciple of the roadmap is to build uPon the currellt levels of tariff

liberalization alrrong ih" R.gionol Economic Comrnunities (RECs), as r'vell as the

existing achievements o[ the llECs'

SCoPEANDSTRUCTUREoFTHEAfCFTANEGoTIATIoNS

a) Scope of the Negotiations

i. The final AfCIrfA Agreernenr cornprises of; the Agreement Establishing the

A6CF-I'-\, Protocol op'I'rade in Goocls and associated annexes, Protocol on

'I'raclc in Sef iccs alcl associaterJ annexes, Protocol on llules and Procedures

on rl"Ic Scttlcrncr-rt oIl)ispr'rtcs and associated aunexes'

ii. ()rhcr ])ror<>cols rln Intcllccttral l)roPcrtv l{igltts, Invcstmct]t and (,ornpctititln

I)olicr., s,hiclt shall also tirrrtt art ir.rtcqral llart <lI tl'rc '\irrecrnetrt' u'ill be-

cotrcltrtlctl in l)hasc Ii oI thc trcgotiittiorts'
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b) Sequence of the Negotiations

1. Ncqotlatiols wete stfuctutec'l to be couducted in two phases' Phase 1 covefs

Thc Frarnervork Aqrecrnent Establtshing the Atrican continental Free'frade

,\rea (A[CF1',A), Protocol on'frade tn Goods, Protocol on Trade in Serv-ices,

Prorocol on lluics and Procedures on tl-re Settlement o[ Disputes, ancl the

related Annexes that foflns ar-r integral part o[ the AfCFI',\ r\greement,

narnell.; Annex on Tariff liberalization (Tariff Schedules), Rules of origin,

customs cooperarion, Trade I'acilitauorl, Transit Trade, Trade Remedies ,

Sanitart. and Ph1,ro-sanitarT N{easures (sPS), -fcchnical Barriets to T'rade and

Non-Tari[f l]arriers,(I'BT/NTB) and 
-frade Retnedies'

ii. Neqodarions on Phase II of the AicF-'fA rvill cover; Trade Related issues, such

as; Intellccrual Propertl'Rights, Cornpetition Poiicy' and Investtnent' and will

be unclertaken upon conclusior-r of the outstanding issues in Phase I

neeotiations.

Structure of the Negotiationsc

ll,1.

The r-regotiations are carried our rvrthtn the Framervork o[ tire lnstitutional

Arrangctnents for the Negodations oI the AfCFTA'

Thc AfCFT,\ negotiating insututtons are:

a) the Assembll' of Hcads o[ States and Goverument (HATC)

b) the Aflrican Union Nlinisters of Trade (ANIOT);

c) the cornmittee of Senior officials (?rincipal/Pefmanent Secretaries)

(CSO);and

d)tl-reCorrtinentalFreeTradeArea-NegouatirrgForum(CF1.A-NF).

The cl.'fA-NF rs a bodl,established by the Assembll' and is cornposed of trade

cxperrs frorn the AU N'ternber States. It has the responsibiliq' o[ conducting

trade negotlauons at the techntcal level. The cFTr\-NIr rePorts to the

cornrnittee of Scnior 'Irade officials rvho in turn rePort to the A[ricafr Union

Nfinisters 'I'radc. The CF--I'A-NF negotiations are suPPorted by seven (7)

Technical \\,orkir.rg Groups (I\\'Gs).r Annex I contains the details of

AfCFTA phase I negotiations'

4. KEY ELEMENTS OF THE AfCFTA

Critical cletncrrts t<> achtcve tlic AICFI-A are:

t. pfogrcssl\'c elitnination oI tartfis oll tradc betrvccu F-I''\ rncrnbc:rs aud the

appltczrtiorr ttI srrnplc ancl transparcnt lttrles o[ ()riein;

r These TWcs are: Rules of origin: 5p5: TBT and NTB: Trade Remedies: customs cooperation
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Rernor.al o[ Non-T'ariff l]arriers (]l'flls) and the transParent application of

necessar)r Sanitan, and Phytosanitary (SPS) lneasures and 'I'echnical Barriers to

Trade (fR'l) so that originating goods can be granted free market access; and,

Undertaking trade facilitarion measures to establish a transparctlt and predictable

environment for cross-border trade transactions based on sirnple, standardized

customs procedures and practices, documentatiou requiretnents, cargo and

transit operadons, and trade and transport arrangelnents'

The Agreernent Establishing the ArcFTA 
"vill 

enter into force thirty (30) day5 x6ltt

the deposit of the rwenq, second (22nd) instrument of ratiflcation to the chair of

the r\U Cornrnission.

s. oBJECTMS OF AfCFTA

The rnain obiectives o[ the AfCFTA are to:

i. create a single Market for Goods, Selr''ices, and Nlovement of persons in order to

deepen the economic integration of the African continent and in accordance widl the

Pan African vision of "r\n integrated, ProsPerous and peaceful Africa" enshrined in

,\genda 2063;

ii. creare a liberaiized rnarket for goods and services through successive rounds of

l'regotiations, contribute to the movenrent of capital and natural Persons and facilitatc

investments building on the initiatives and clevelopments in the State Parties and

RECs;

iii. la1, 11.,. foundations for the establishment, at a latef stage, a contiuental customs

Union;

ir,. pfolnote apd attain sustainable and inclusiye social and economic deyeloPment and

structural transforrtation of the State Parties;

\r. enhance the cornpetitiveness o[ the economies oI State Parties within the continent

and at the global rnarket;

vi. profftore industrial developrnent througir diversification and rcgional value chain

del'elopment, Igricultural Der,eloprnetlt and Iiood Securi11.; atld,

'ii. rcsoh,e the challenges of rnultiple and overlapping mernbersirips and expcdite the

r:egional and contir-rcntal integration processes'

r-iii. 6rearc a larqc ilr'csrrncr-ri area capable o[ attractins lt>trq terrn itlvesttnetrts in kcy

srrarcsic sccrors ip lilc rvirh L'N Strstainable l)cvclopr.ncnt (]oals ancl the ..\L-r '\qencla

2063. Irs irnplcrrrcnrarion r,,,ill rcscllvc rhc nurncror-rs challcr-rqcs Ilinclerin{: thc intra-

4



r\frican rrade, such as Non-'I'ariff Ilarriers including healtir and technical standards,

trade facilitation, transit trade issues and muldple rnernberships to various Regional

Economic Cornmunities (RECs).

6, MODALITIES FOR TARIFF LIBERALISATION

i. 'Ihe modalities ior tariff liberalisation negotiated in phase 1 were adopted in June 2017

and provide for liberalisation of up to 900/o of total taritTlines, tbr each tnember state'

including itte .ren.ritit;c prudtrcl.r twrltin a peiort o.f 1 ).yearc-fbr ltasl Deaeloped Cotilrie'r (l-DCs)

ard 1 0.yeurc Jbr tot-LDC.;

ii. Tlre rnodaliries further provide for designation oi sercilit''e prudtcts and excliled pruductt

br, each Nlernber State to take care of the sensitive and strategic sectors of the

N{ernbers. Nlernber states that are interested and willing to go deeper in the

Iiberalisation beyond the above rnortalities c^n eusoge ott bi/aterul /et'al.r as provided for in

the Supplementary modalities.

111. Hybrid N{odalities rvere adopted for trade in sen ices, rvhere comtnitments will be

undertalien on the sen ices sectors to be liberalised supplemented by regulatory

frarnervork cooperation aimed at irnproving market access conditions

lv The Framework Agreement Establishing the AfCFTT\ and its Protocols on Trade in

Goods, Trade in Services, Rules and Procedures of Settlement o[ Disputes, and the

related annexes have been concluded and legalll' scrubbed' Legal scrubbing for the

rernaining annexes rvill be undertaken in due course'

7. TRADE DEFENCE MEASURES

i. The;\6CFTA is aimed at creating a liberalised mafket through reduction-of customs

dudes. T'hc Agreernenr conraini provisions that wili provide trade defence and

safeguard again-st an1, r-rnforeseen influx o[ irnports as a result of reduction o[ customs

tariffs. Tlie.se pro.,ision, includes Safeguards tneasures that provide safeguards to

infant and strategic sectors from unfaii compet-itions; Counten'ailing rneasures and

Altidurnping pro".,iri.rn, that r.vill deal rvrth cases of subsidised imports and durnping

causing unfair competition in the I(ent'an market'

ii. Airea<1y, parliarnent has enacted the trade rernedr'law ('\ruile lleruedies.'lct,201\'The

governtnent is uorv in the process of establishing a trade remedy agenc)' that r'vill deal

wit6 anddurnping, c<>unten ailing and saf-egr-rard measures. Irears that AfCF-f'\ rvill lead

to darnping o[ the I(enya rrarket bv cheap imports have thetefore bccn taken care of'

iii. In addition, the rn<>clalitics for libcraiisatior-r provides room to designate scnsitive

proclgcrs for longcr lil>cralisation period ancl products to be cxcludec'l cornpletcil' Frorn

iiberalisariop, 1',ir.ticqlarly highlv scnsitive procltrcts, inthnt inclustrics atlcl stratcgic

sect()rs.
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8. SECRETARIAT OF AFCFTA

ln order ro ensure efficient and effective irnplementation of the AfCFTA, the African

Nfinisters of 'I'rade (AN,IOT) agreed to establish a Secretariat which is funcuonally

autonolnous r.,rth a legai personalitl', but within the AU s)'stems'

'lhe Assembly approved the estabiishment of the Secretariat, and that tl'le structure

a1d the functio6s rvill be deterrnined b1' the Council of Nlinisters and adopted by the

AU Assernblv rvl"ro will also decide on its Fleadquatters'

,\ number of countries have indicated intcrest to host, but onll' Ghana has officially

r.vritten to AU to exPfess interest to host the headquarters. The African Union

Cornmission will rvork out a detailed criteria to be used in deciding on the

Headquarters o[ the AfCFtA Secretariat. Hosting the Secretariat will enhance

(lonterence Tourism and will therefore bring benefits to the hosting econom)''

SIGNING OF THE AGREEMENT

F-ollowrng the finalisation of negotiations on Fratnervork Establishing the AfCFTA, it's

protocol apd Annexes, rhe AU Assembll' during its Extraordinary Summit held on 21"

N,Iarch 2018 i1 I(gali, Rrvanda, considered and signed the Agreement Establishing the

ATCFTA.

The AfCtrTA Agreement, its Protocols and Annexes are i-rerebl. attached for perusal and

iii.

9.

l.

u

furtl-rer information

10. JUSTIFICATION FOR KENYA TO RAITIFY THE AfCFTA

i. Currently', intra-African trade is so lorv (about 12o/o) as compared to the intra- trade in

EU and Asia, rvhicl1 stands ar over 607o and -107o respectively. The current trading

blocs rvhich all-African countries belong to, has not helped improve the intra-African

trade. This is artributed ro a nurnber of factors such as high tariffs for non-tnembers

of same REC, challenges erranating trorn belonging to more than one REC hence

implementation of or.erlapping trade regitnes; technical and health standards, customs,

transit trade and ruies of origin challenges.

Furtherrnore, ipdustrial base and infrastructure challenges, including both land and air

connectiyirv in Africa is weak and pose immense challenges in tertns of productions

and rnovement o[ goods to the exDort rnarkets. It rvas tvrth this background that the

AU ,\ssembly decide<l to estabiish the AfCFTA rvith the aim of resolving the above

challetrges ir, order to boost intra -Africall trade.

Iieny,a has becn rracling u,rth Africa as rnuch as it has bcen trading rvith the rest of the

rvorld. I(enya's cxporrs to Africa irave ranged berrveen J196 to -15% in the last decade

and l-raye bccq grosrly ro EA(l and COITIESA Nlarkets. \\'idr the irnplcrnentation of

the -\f(-Itr'l'r\, Lcnl,a rvill bc al>le to acccss thc Sotttl'rcrn Africa (SAD(]), the ccntral

,\tiica (EC{,.\s), rhc \\'csrcrn .\ti'ica (L-co\\-.\S) ar-rci thc N<>rthe rtr i\f rica

(NL\(llll Il.l)) on a ch.ttt'ti'cc llasis.'l'his rvill srcatll bo<>st [icnt'a's exports'
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1\. Under the big 1 Agenda of the go\refnffrent, the share of manufacturing to GDP is to

be raised from current level of ()o/o to 15o./o b,t' 2022. The AfcFTA rvill be very

irnportant for the realization of this goal since majoriq' of l(en1'a'5 expotts to Africa

are mallufactured goods.

Given the critical imporrance of the AICFTA and its potefrtial to contribute to I(enya's

development aspirations, it is our recotnmendation that Kenya Patliament ratifies

the Agreement Establishing the AfCFTA'

11. CONSTITUTIONAL IMPLICATIONS

In accordance with the Constitution oI I(enya and the Treaq' ivtaking and Ratification Act'

orlce the AfCFTA is signed and ratified it shall forrn part of the l-'aws of I(enya'

12.EXPECTEDBENEFITSoFTHEAfCF"TAAGREEMENT

Implementation o[ the AfCFTA, once it enters into force after ratification, rvill bring

benefrts and gains to I(en1'a, sotne of rvlich includes:-

i. crcation oi a wider and expanded marker with the current combined population

of o*er 1.2 billion peopie, rvrth a growing middle class, and a combined gross

domesuc product oi,ro." thar-r US$3.-t triliion. Intra-Trade is projected to.double

b1, 2022 ivhile the population rvould reach 2 billion bv 2050. AII this 
"vill 

offer

substantial economic and social gains to I(en1'a;

ii. The large invesrmenr area created by the establishment of AfCFTA, increases

I(enya,Jinvestmenr competiveness as it enhances determinants for attracting FDI,

I(enya being the ,t.nt.gi. hub for Africa. AfcF-TA rvill also promote cross B.order

I.rr."rt-"rrt"(CBD. T[is rvill increase I(en1'a's entrePreneurs' potential to invest

across Africa *i',i.L, in effect wiil further increase business and investment

opportunities including creation of emplol'rnent rof women and youth in addition

to enhanced backrvard and forrvard linkages;

iii. The doubling of intra -Africa uade by 2022 as envisaged undet Boosting Intra-

Africa. T.oi. @IAT) Plan of Action, adopted by the AU Assembly, through

substa.tial tarifi reducdo., will prolnote manufacturing, a key agenda for the

Presidencl,. currentll, I(enya's .*po.r, are rnainly destined to EAC and coN{E'SA

rvSile the populous \t'e.t Airic^n and North African markets remains unexploited'

Iien1,2,5 curl.ent cxports to the west i\frican tnarket is quite lorv

ir,. It is expectcd that cirallenges o[ rnultiple rnernbersh-ips to different RECs, which

has car-rsecl cont-licts in iipiernenting different trade regimes, wili be addressed

through harmonisatio,. .rf ih. uade iegirnes r,virich is underrval'. This will further

boost intra-trade;

\r. sirnplificati<tn of custorns proceclures aucl rr'ries of origin, trade facilitation and

tr:a,sit rradc, climination oInon-tariiibarricrs will thcilitate anc'l ease thc rlovctnent

<>i g.ods ald scryiccs acr()ss r[rc c<lntincnt hcuce boostir-r.q intra-,\frica trade'

Iic.r.a,s cxp()rrs r() rhe c()nrinent [ravc hitherto l>cct.t affcctcd bv Non-'l'arif[

llarr:icrs (N't'lls).
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13. FINANCIAL IMPLICATIONS

I'he N{tnistry responsible for'l'rade will need addttiorlal tesoutces for irnplernentation of

the Agrecrrtenr pav tl-re annr-rai subscrrptions and cost of sensitizatton o[ the vartous

stakeholdcrs. A (,abinet ffIemo to implement the ,-\[CFTA and othef asPects of rhe

Narior-ral 'fracle Policy approvcd in Decernber 2015 has been prepared and will be

considered follorvrng duc llrocess.

74. RECOMMENDATIONS TO PARLIAMENT

-l-he Parliarnent ts rc<lucstcd to

a) f'ake notc o[ the content o[ this Nlernorandutn;

b) 'fake note of thc Cabinct approval flor sitning, ratification, and engagement under

the phase ll;

ltatify the Irrarnervork Ilstablishing African Continental Free Trade Area tn good

rimc ro facilitate enrrY inro force o[ the AfcFTA and pave the way for I(enya to

exploit the opPortunittes arising from the AfCF-fA'

Hon. Adan Mohamed, H
Cabinet Secretary

MINISTRY OF INDUSTRY, TRADE AND COOPERATIVES

c)

ri-+l- 
'zii Attt.t+ "a1QDate
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