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CHAIRPERSON'S FOREWORD

This report contains proceedings of the Departmental Committee on Justice and Legal Affairs during the

conduct of hearings of the four Petitions for the removal from office of Commissioners of the

Independent Electoral and Boundaries Commission on various grounds, including serious violation

of the Constitution and other laws; gross misconduct; and incompetence. The four Petitions, the first

dated l3th October , 2022 by the Republican Liberty Party; the second dated Znd November, 2022 by

Rev. Dennis Nthumbi; the third dated 9th September 2022 by Geoffrey Langat; and the fourth dated

lgth September,2022 by Owuor Steve Gerry were presented to the National Assembty on l5th

November, 2022 and subsequently committed to the Departmental Committee on Justice and Legal

Affairs for consideration pursuant to paragraph 3 of the Standing Order 230.

The Committee was required to consider the Petitions and prepare a comprehensive Report to be laid on

the Table of the National Assembly not more than fourteen (14) calendar days pursuant to Standing

Order 230(4) of the National Assembly and the Speaker's directions.

In processing the Petition, the Committee invited the affected Commissioners and the Petitioners for a

hearing vide letters dated l6th November,2022 and lTth November, 2022, respectively.

While referring the matter to the Committee, the Speaker directed that the Committee undertakes the

hearing of the Petitions pursuant to Standing Order 230(4) of the National Assembly Standing Orders

which mandates the Committee to investigate the matter and report to the House, within l4 days, on

whether the petition discloses a ground for removal under Article 251(lXa) of the Constitution. The

Speaker further directed the Clerk of the National Assembly to notiff the Petitioners, the Respondents

and the general public by placing adverts in two newspapers of nationwide circulation and the

Parliamentary Website of the time and place of holding the hearings of the Petitions. The Committee

resolved to commence hearings of the four (4) Petitions as from Thursday, 24th November,2022 at the

Mini Chamber, I't Floor, County Hall, Parliament Buildings, Nairobi, in accordance with the Schedule

annexed herein.

In compliance with Article I 18 of the Constitution, the Clerk of the National Assembly placed an

advertisement in the print media on Monday 2l't November 2022 notiffing the public of the conveyance

of the Petition, date, time and place of the conduct of the hearings. The Clerk of the National Assembly

also wrote to the four Commissioners of the IEBC Ms. Juliana Cherera; Ms. Irene Masit; Mr. Justus
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Nyang'aya; and Mr. Francis Wanderi as well as the four Petitioners, the Republican Liberty Party,

Reverend Dennis Ndwiga Nthumbi, Mr. Geoffrey Langat and Mr. Owuor Steve Gerry notifying

them of the referral of the aforesaid Petitions and invited them to attend before the Departmental

Committee on Justice and Legal Affairs during the presentation of the Petitions and responses in person

or by legal representative, or both on the dates indicated in the schedule where they would be at at

liberty to cross-examine the Petitioners and the Respondents respectively.

The Committee further informed the Petitioners and the Respondents that should they choose not to

attend before the Committee on the dates and time specified for the hearings, the Committee, and

thereafter Parliament, would proceed with the matter in accordance with the Constitution and the law,

without further reference to them.

The Petitioners and the Respondents appeared before the Committee during the hearings on Thursday,

24th, Friday 25th, Monday 28th and Tuesday 29th Novemberr 2022. The Committee considered the

representations from the Petitioners and the Respondents in accordance with the Constitution and

relevant laws. In addition, the Committee noted the objections of the Petitioners to the Respondents'

applications for adjournment. It also noted that no cross-examination of the Petitioners was conducted as

the Respondents withdrew from the proceedings of the Hearing of the Petitioners'case. The Committee

paid due regard to the various grounds seeking the removal from office including allegations of serious

violation of the Constitution and other laws; gross misconduct; and incompetence of Ms. Juliana

Cherera; Ms. Irene Masit; Mr. Justus Nyang'aya; and Mr. Francis Wanderi as Commissioners of

the lndependent Electoral and Boundaries Commission (IEBC) as presented by the four Petitioners.

Com m ittee Recom mendation

The Committee having conducted the Public hearings of the Petition seeking the removal from office of

Ms. Juliana Cherera; Ms. Irene Masit; Mr. Justus Nyang'aya; and Mr. Francis Wanderi as

Commissioners of the Independent Electoral and Boundaries Commission (IEBC) on various grounds,

including serious violation of the Constitution and other laws; gross misconduct; and incompetence,

observed that the Petitions disclosed sufficient grounds for the removal from office of Ms. Juliana

Cherera; Ms. Irene Masit; Mr. Justus Nyang'aya; and Mr. Francis Wanderi as Commissioners of

the Independent Electoral and Boundaries Commission (IEBC) as set out in Article 251 (lXaXb) and

(d); The Committee therefore recommends to the National Assembly that H.E. President William
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Ruto appoints a tribunal in accordance with Article 251 (4) (b) as read together with Article 251

(g) of the Constitution to investigate the matter expeditiously, report on the findings and make a

binding recommendation to H.E. the President.
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CHAPTER ONE

I PREFACE

l.l Establishment of the Committee

The Departmental Committee on Justice and Legal Affairs is one of the twenty Departmental

Committees of the National Assembly established under Standing Order 216 whose mandates

pursuant to the Standing Order 216 (5) are as follows:

i. To investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

min is trie s and departments,.

ii. To study the programme and policy objectives of ministries and deportments and the

effectiveness of the implementotion;

iii. On a quarterly basis, monitor and report on the implementation of the national budget in

respect of its mandate;

iv. To study and review all legislation referred to it,.

v. To study, a.t.tes.s and analyse the relative success of the ministries and deportments as

measured by the results obtained as compared with their stated objectives;

vi. To investigate and inquire into all matters relating to the assigned ministries and

departments as they may deem necessary, and as moy be referred to them by the House;

vii. To examine treaties, agreements and conventions;

viii. To make reports ond recommendations to the House as often as possible, including

re c o m me nda t io n of pro po s e d le gis lat io n,.

ix. To consider reports of Commissions and Independent Ofices submitted to the House

pursuant to the provisions of Article 254 of the Constitution; and

x. To examine any questions raised by Members on a matter within its mandate.
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1.2 Mandate of the Committee

2. In accordance with Second Schedule of the Standing Orders, the Committee is mandated to

considerl:-

a) The Judiciary;

b) Tribunals;

c) Access to Justice;

d) Public prosecutions;

e) Ethics, Integrity and anti-corruption;

f) Correctional services;

g) Community service orders and witness protection;

h) Constitutional Affairs;

i) Sovereign immunity;

j) Elections includ ing referenda;

k) Human rights;

l) Political parties;

m) The State Law Office' including insolvency, law reform, public trusteeship, marriages and

legal education; and

n) The administration of law and justice

3. In executing its mandate, the Committee oversees the following Ministries/Departments2:

a) State Department of Correctional Services

b) State Law Office and Department of Justice

c) The Judiciary

d) Judicial Service Commission

e) Office of the Director of Public Prosecutions

D Ethics and Anti-Corruption Commission

g) Independent Electoral and Boundaries Commission

h) Commission on Administrative Justice

i) Office of the Registrar of Political Parties

I National Assembly Standing Orders

2 Ibid
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j) Witness Protection Agency

k) Kenya National Commission on Human Rights

l) Kenya Law Reform Commission

m) Council of Legal Education
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1.3 Committee Mem bership

4. The,Departmental Committee on Justice and Legal affairs was constituted by the House on27th

October 2022 and comprises of the following Members:

Chairperson

Hon. Murugara George Gitonga, MP

Tharaka Constituency

UDA Partv

Vice-Chairperson

Hon. Mutuse Eckomas Mwengi

Kibwezi West Constituency

MCCP ParQ

Members

Hon. Maalim Farah, MP

Dadaab Constituency

WDM.K

Hon. Francis Kajwang'Tom Joseph, MP

Ruaraka Constituency

ODM Partv

Hon. Junet Mohamed, MP

Suna East

ODM Partv

Hon. (Dr.) Otiende Amollo, SC, MP

Rarieda Constituency

ODM Partv

Hon Onyiego Silvanus Osoro, MP

South Mugirango

UDA Partv

Hon. Muchira Michael Mwangi, MP

OIJorok

UDA Partv

Hon. Makali John Okwisia, MP

Kanduyi Constituency

FORD-Kenva

Hon. Muriu Wakili Edward, MP

Gatanga Constituency

UDA Partv
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Hon. Maina Jane Njeri, MP

Kirinyaga (CWR)

UDA Partv

Hon. Gichohi Kaguchia John Philip, Mp

Murukweini Constituency

UDA Partv

Hon. Mohamed Aden Daudi, MP

Wajir East Constituency

Jubilee Partv

Hon. Siyad Amina Udgoon, Mp

Garissa Township

Jubilee Partv

Hon. Mogaka Stephen M, MP

West Mugirango Constituency

Jubilee Partv
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1.4 Committee Secretariat

5. The Committee is well-resourced and facilitated by the following staff

Mr. Douglas Katho

Clerk Assistant Illtlead of Secretariat

Mr. Ronald Walala

Senior Legal Counsel

Mr. Stanley Lagat

Serjeant-At-Arms

Mr. Omar Abdirahim

Fiscal Analyst II

Ms. Winnie Kiziah

Media Relations Officer II

Mr. Clive Onyancha

Hansard Reporter III

Ms. Jael Ayiego Kilaka

Clerk Assistant III

Ms. Vivienne Ogega

Research Officer III

Mr. Alvin Ochieng'

Research Officer III

Mr. Anthony Kariuki

Serjeant-At-Arms

Mr. Peter Mutethia

Audio Recording Officer III
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CHAPTER TWO

2 BACKGROUND

2.1 Legal Framework

6. Article 251 of the Constitution provides that:

251(1) A member of a commission (other than an ex fficio member), or the holder of an

independent office, may be removedfrom office onlyfor--

(o) serious violation of this Constitution or any other law, including a controvention of
Chapter S,-r,.

(b) gross misconduct, whether in the performance of the member's or ffice holder's

functions or otherwise,.

(c) physical or mental incapacity to perform the functions of ffice;
(d)incompetence; or
(e) bonkruptcy.

(2) A person desiring the removal of o member of a commission or of a holder of an independent

ffice on any ground specified in clause (l) may present a petition to the National

Assembly setting out the allegedfacts constituting that ground.

(3) The National Assembly shall consider the petition and, if it is satisfied that it discloses a

ground under clause (l), shall send the petition to the President.

7. In light of this, on l5th November,2022, the Hon. Speaker of the National Assembly conveyed

Petitions presented by the Republican Liberty Party, Reverend Dennis Ndwiga Nthumbi, Mr.
Geoffrey Langat and Mr. Owuor Steve Gerry seeking the removal from office of Ms. Juliana

Cherera; Ms. Irene Masit; Mr. Justus Nyang'aya; and Mr. Francis Wanderi as Commissioners

of the Independent Electoral and Boundaries Commission (fEBC) on various grounds, including

serious violation of the Constitution and other laws; gross misconduct; and incompetence and

referred the Petitions to the Departmental Committee on Justice and Legal Affairs.

8. The following provisions of the law are paramount to the Committee as it executes this mandate:

i. Chapter 6 of the Constitution on leadership and integrity;
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lll

iv

vi

vii

Article 251 of the Constitution on the removal of a member of a commission (other than an

ex officio member), or the holder of an independent office;

Article l0 of the Constitution on the national values and principles of governance;

The Leadership and Integrity Act (Cap. 182);

The Public Service (Values and Principles) Act (No. lA of 2015);

The Public Officer Ethics Act (Cap. 183); and

Standing Order No. 230 of the National Assembly.

2.2 Petitions seeking the Removal of Juliana Cherera, Irene Masit, Francis Wanderi and Justus

Nyang'aya

2.2.1 Petition by the Republican Liberty ParE

9. The Petitioner premised his Petition on the grounds of serious violation of the Constitution orother

law, gross misconduct and incompetence.

Serious violation of the Constitution or ony other law

10. The Petitioner alleged that the act of the four (4) Commissioners issuing press statements on l6th

August, 2022 dissociating themselves from the presidential results in which they had participated in

the tallying and verification of and making statements that potentially put in question the integrity of

the tallying process amounted to a violation of the following provisions of the Constitution:

i. Articles I(l) and (2) on the sovereignty of the people and the supremacy of the

Constitution;

ii. Article 3(l) which obligates every person to respect, uphold and defend the Constitution;

iii. Article l0 on the nationalvalues and principles of governance;

iv. Article 2l(l) on the fundamental duty of every State organ to comply with the Bill of

Rights;

v. Article 27 on the right to equality and freedom from discrimination;

vi. Article 38 on every citizen's political rights;

vii. Article 73 on the responsibilities of State officers and the guiding principles of leadership

and integrity;

viii. Article 75 on the conduct of State officers;

ix. Article 8l on the general principles for the electoral system;
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x Article 138(3)(c) on the procedure of the tallying and verification of the presidential

election results;

Article 232 on the values and principles of public service; and

Article 249 of the Constitution on the objects and authority of commissions and

independent offices.

xt

xll

I l. The Petitioner averred that the Respondents were mandated to ensure that the peace and stability of
the country were upheld as provided for in the guiding principles and values required of State

officers pursuant to Articles 73,75,232 and249 of the Constitution as read with Sections 3,7, g,9,

10, ll, 13,23 and29 of the Leadership and Integrity Act, 2012 which reiterate the values required of
State officers.

12. It was the Petitioner's contention that contrary to the above, the Respondents'press statements had

the capability of thrusting the country into a scenario similar to the post-election violence of 2007

and thus violated the above-mentioned provisions of the law.

13. Furthermore, the Petition highlighted that the conduct of the Respondents was an infringement of
Sections I of the Fourth Schedule and2(2)(a) of the IEBC Act which provide as follows:

"1. Impartiolity and independence of members

(l) Every member and employee of the Commission shall impartialty and independently

perform the functions of the Commission in good faith and without fear, favour or prejudice,

and without influence from-
(a) any arm of the Government;

(b) any State officer;

(c) any public ofJicer;

(d) any political party;

(e) condidote participating in an election; or (D any other person, authority or
organization"

Section 2(2)(a)

"(2) A member of the Commission may not-
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(a) whether directly or indirectly, in any manner support or oppose any party or candidate

participating in an election or any side participating in a referendum, or any of lhe issues in

contenlion between parties, candidotes or sidesl"

14. The petitioner also made reference to the Public Officer Ethics Act,2003 under Sections 3, 8, l0 and

l6 which enlist efficiency, honesty, public confidence and the general manner in which public

officers ought to conduct themselves and stated that the Respondents' conduct did not conform to

the said provisions

2.2.2 Petition by Rev. Dennis Ndwiga Nthumbi
15. The petitioner premised his petition on the following grounds pursuant to Article 251(l) of the

Constitution:

a)SeriousviolationoftheConstitutionoronyotherlaw

16. Article l0 which provides for the national values and principles of governance; Article 73(2Xb) and

(c) on the guiding principles of leadership and integrity; Article 75 on the conduct of State officers;

Article Z3Z on the values and principles of public service; and Article 249 which enumerates the

objects and authority of constitutional commissions and independent offices all of which enlist

impartiatity as a vital principle required of the Commissioners.

17. The petitioner stated that the Respondents in totality violated all the aforementioned provisions of

the law in that they demonstrated partiality and biased conduct by agreeing to the incentives and

giving in to the proposal by the NSAC to alter the presidential elections result and subvert the will of

the people in favour of one candidate or in the alternative to force a run-off'

lg. The petitioner further stated that the Respondents breached Article 138 of the Constitution which

outlines the procedure to be followed in the conduct of a presidential election.

19. with regard to other laws, it was contended by the Petitioner that the Respondents violated the

provisions of Sections 9,26 and 30 of the Independent Electoral and Boundaries commission Act,

20ll; Sections 7, 8, 9, 10, I l, 16,24,of the Leadership and Integrity Act, 2012; and Sections 8' 9'

10, 12, l6 and l7 of the Public Officer Ethics Act,2003'

20. Section 9 of the IEBC Act requires the chairperson and members to take and subscribe to the oath or

affirmation office before assuming office. According to the Petitioner, the wording of the
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oath/affirmation expressly includes the term 'impartiality' as a binding principle that all IEBC
commissioners ought to abide by. In his view, by disowning the results of the 2022 presidential
elections in which the Respondents had participated in the verification and tallying and issuing
similar press statements with that of the Azimio La Umoja one Kenya presidential candidate, the
Respondents contravened the above-cited provisions of law and violated the oaths they took upon
appointment.

2l' Section 26 of the IEBC Act speaks to the independence of the commissions and insulates the
commission from the direction or control of any person or authority. on its part, section 30 of the
Independent Electoral and Boundaries Commission Act,20ll prohibits any memberof employee of
the Commission from knowingly subverting the process of free and fair elections or knowingly
obstructing the Commission in the discharge of its functions or otherwise interfering with the
functions of the Commission.

22' Sections 7, 8, ll, 16 and 24 of the Leadership and Integrity Act, 2012 provide for the general
leadership and integrity code and prescribe the values and principles to which State officers are
bound as the rule of law; public trust; professionalism; avoiding conflict of interest and impartiality.
Section9and l0oftheActrequireaStateofficertotakepersonal responsibilityforthereasonably
foreseeable consequences of any actions or omissions arising from the discharge of the duties of the
office; and to, among others, carry out his or her duties efficiently and honestly.

23' similar to the obligations under the Leadership and Integrity Act,2oll, section g of the public
officer Ethics Act, 2003 requires public officers to provide services efficiently and honestly.,,
Fufthermore' sections 9, 10, 12, 16 and 17 of the Public Officer Ethics Act, 2003 also require
adherence to professionalism, rule of law, avoidance of conflict of interest, political neutrality and
favouritism as the general guiding values applicable to public officers in the performance of their
functions.

24'The Petitioner submitted that to the extent that the Respondents demonstrated partiality and bias by
agreeing to a proposal by the National Security Advisory Council to alter the results of the
presidential election results and subvert the will of the people, they violated all the foregoing
provisions of law.

b) Gross Misconduct
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25.lnalleging gross misconduct on the part of the Respondents, the Petitioner referred to provisions of

law cited with regard to the ground of serious violation of the constitution or other law and stated

that by concurring to support the unlawful attempt to alter the results of the presidential election

results in favour of one candidate or in the alternative to force a run-off, the Respondents grossly

m isconducted themselves.

26.The petitioner further stated that the Respondents grossly misconducted themselves by acting in

liaison with one faction in the presidential elections and refusing to follow the well-set guidelines for

the verification and tallying announcement of the presidential elections as stipulated in Article 138

of the Constitution.

27. lt was the petitioner,s submission that the swearing of affidavits by the Respondents in support of

the presidential Election petition No. E005 0f 2022also amounted to an act of gross misconduct'

c) IncomPetence

2g. on the ground of incompetence, the petitioner alleged that the swearing of affidavits by the

Respondents in support of the presidential Election Petition No. E005 of 2022 when they ought to

have been impartial, as required by of law amounted to incompetence'

29. Additionaily, the petitioner averred that in convening and attending meetings to purportedly discuss

appointment of advocates and attempting to appoint advocates to represent the commission in

Election Petition No. E005 of Zll}constituted incompetence on the part of the Respondents'

30. The petitioner further alleged that the Respondents were incompetent to the extent that they

disowned the results of the Z0ZZ presidential elections and agreed to the proposal to alter them

contrary to the set guidelines for the verification and tallying of the presidential results as provided

in Article 138 of the Constitution, 2010'

2.2.3 Petition bY GeoffreY Langat

a) Serious violation of the Constilution or any other law

3l . The petitioner claimed that the Respondents' press statement issued on l5th August, 2022 at Serena

Hotel in respect of the illegality of the yet-to-be-announced presidential elections as well as the press
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statement of l6th August, 2022 disowning the results on the basis that the computation of the 50yo

plus I threshold was incongruent and erroneous. To this end, he averred that the Respondents

contravened Sections 26 and 30 of the Independent Electoral and Boundaries Commission Act,20l I

which provide for the independence of the Commissions and insulate the Commission from the

direction or control of any person or authority; and prohibit any member of employee of the

Commission from knowingly subverting the process of free and fair elections or knowingly

obstructing the Commission in the discharge of its functions or otherwise interfering with the

functions of the Commission, respectively.

32. Additionally, the Petitioner alleged that the Respondents breached Articles 3(2) and 8l(e)(v) of the

Constitution to the extent that they were openly working with one party in the2022 general election.

Article 3 precludes any person from attempting to establish a government otherwise than in
compliance with this Constitution, while Article 8l (e) (v) requires the electoral system to be

impartial.

b) Gross Misconduct

33. On the ground of gross misconduct, the Petitioner alleged that the Respondents' grossly

misconducted themselves by-
a) manifesting partiality and attempting to subvert the will of the people;

b) entering appearance and responding to the Presidential election petition in support of the

petitioners;

c) violating their oath office;

d) filing replying affidavits in support of the petition and argued fully against the Chairperson

and the Commission;

e) colluding with the Azimio La Umoja-One Kenya Coalition Party, Party leaders and or its
agents contrary to the code of conduct of the members of the Commission.

34. The Petitioner also alleges that, individually, Commissioner Justus Nyangaya, in his capacity as

chair of ICT committee, accessed and supplied RTS logs in support of the petition contrary to his

oath of office and the law

c) Incompetence

35. The Petitioner states that the four (4) Commissioners appointed a law firm to act for the Commission

against known procurement Iaws and regulations.
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2.2.4 Petition bY Owuor Steve Gerry
a)SeriousviolationoftheConstitutionoronyotherlaw

36. The petitioner notes that commissioners staged a revolt at the last hour in the presidential elections

they participated in managing, supervising and overseeing giving reasons in their briefing on the l5th

and l6,h August 2o2z which amounts to a violation of Article l0 (2) on the constitution on the

National values and principles of governance'

37. Additionally, the Petitioner stated that the conduct of the four commissioners amounted to a

constitutional coup in violation of Article 3 (2) of the constitution that precludes any person from

attempting to establish a government otherwise than in compliance with the Constitution is

unlawful.

3g. on an individuat level, the petitioner notes that commissioner lrene Masit was appointed as a

commissioner to the commission having stood for election in 2017 being within five years preceding

her appointment as Commissioner. This in his view and as confirmed by the Courts in G'osanvo v

Boundories Commission & 6 others finterested Parties\ (Constitutional Petition E345 of 2022)

|2022]KEHCl0l84(KLR)violatesArticles8(2)oftheConstitutionofKenya'
b) Gross Misconduct

39. The petitioner further stated that the Respondents grossly misconducted themselves by-

a) staging a dramatic revolt at the eleventh and a half hour on the presidential election results

of an election they participated in, supervised and oversaw on reasons advanced by them in

a press statement; and

b) filing pleadings and submission, at the hearing of the Presidential Election Petitions before

the Supreme Court for the nullification of the results of an election that they actively

participated in, supervised and conducted which amounted to concerted extemal efforts,

partisan in nature, to ensure that no declaration of results could be made'

c) incomPetence

40. The petitioner stated that the Respondents issued a statement to the effect that the results that were

announced were opaque due the chairperson's failure to include rejected votes in the computation of

the constitutional threshold for election as President despite the Supreme Courts pronouncement that
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a reiected vote/ballot is not a valid vote/ballot. This, in his view, demonstrated incompetence on the
part of the Respondents.

2.3 Speaker's communication and conveyance of the petitions

4l . Pursuant to the provisions of Standing Order No. 230, the Speaker of the National Assembly on

Tuesday, l5 November 2022 conveyed to the House four petitions by the Republican Liberty party,

Rev' Dennis Ndwiga Nthumbi, Geoffrey Langat and Owuor Steve Gerry regarding removal from
office of members of the IEBC. In accordance with Standing Order 45(l), the Speaker read the
Petitions and referred them to the Departmental Committee on Justice and Legal Affairs for
consideration.

42. While referring the matter to the Committee, the Speaker directed the Committee to note that
proceedings relating to the removal of persons from office are quasi-judicial in nature and require
judicious attention, sobriety and strict compliance with the right to fair administrative action under
Article 47 of the Constitution and Section 4 of the Fair Administrative Act, 2015.

43' Furthermore, the Speaker of the National Assembly instructed that the Committee was only
mandated to 'consider' the petitions and satisfo itself whether they disclose ground(s) for removal
pursuant to Article 251(3) of the Constitution. The Speaker expressly stated that:

"Inlerrogation and con/irmotion of the ollegations contained in the petition shag be the work
of a tribunal appointed by the President for that purpose, if o ground for removal is
disclosed."

44. Further, the Speaker gave directions to guide the Committee in conducting its hearings as follows:
i. Upon receipt of the Petitions, the Committee shall adopt a timetable for its consideration

of the Petitions;

ii' The Committee shall transmit copies of the Petitions to the affected Commissioners and

inform them of the time(s), date(s) and venue(s) that it intends to conduct its hearings

over the Petitions. In transmitting the Petitions, the Committee shall allow the affected

Petitioners at least seven (7) days to prepare for any hearing over the petition(s);
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iii. The Committee shall afford the affected Commissioners the right to appear in person or

through legal representative and the right to cross-examine the Petitioners under oath

over all matters relating to the Petitions;

iv. The committee shall afford the affected commissioners an opportunity to respond to the

Petitions either orally or in writing;

v. The Committee shall transmit copies of any additional documentation presented by the

petitioners to the affected Commissioners as soon as is practicably possible and allow the

Commissioners an opportunity to respond to such additional documentation; and

vi. The committee MUST refrain from prosecuting the Petitions on behalf of the Petitioners'

Instead, it shall allow each Petitioner to present their case, and permit the affected

commissioners to present their responses and thereafter consider whether a ground for

removal has been disclosed'"

45. ln addition, the Speaker directed that the committee submit the Report within l4 days as required

under paragraph 4 of Standing order 230 of the National Assembly. In accordance with this and the

directions of the Speaker of the National Assembly, the committee prepared and adopted a timetable

and the public hearings commenced on Thursday 24'h November, 2022'

2.4 Notification to the Public

46. Article I I g( I Xb) of the constitution provides that, o'Parlioment shalt facilitate public participation

and involvement in the legislative and other business of Parliament and its Committees'

4T.TheClerk of the National Assembly on Monday,21't November 2022 placed a notification in the

print media informing the general public of the intention of the committee to conduct public

hearings, as provided for by Article l18 (l) (a) (b) and (2) of the constitution' The notification

specifiedtheplace,timeanddateforthepublichearings.

2.5 Notification to the Petitioners and the Respondents

48.The Clerk of the National Assembly vide the letters dated l6th November 2018 of Ref'

NA/CNA/CORR./2022 (254), Ref. NA/cAN/coRR/2022(251), NA/CAN/CORR/2022(253) and

NA/CAN/CORR/2022(252) notilied the Respondents; Ms. Juliana cherera' Mr. Justus Nyang',aya'

Ms. Irene Masit and Mr. Francis wanderi respectively of the date of the hearing of the Petitions; and
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the date of presenting their Response before the Departmental Committee on Justice and Legal

Affairs.

49. The Clerk of the National Assembly also notified the Petitioners; Geoffrey Langat; Rev. Dennis

Ndwiga Nthumbi; the Republican Liberty Party and Owuor Steve Gerry of the date of hearing of the

Respondent's case as well as the date of presenting their case before the Committee vide letters

dated I 7th November, 2022 of Ref. No. NA/CNA/CORR/2 022(261), NA/CNA/CORR/2 022(262),

N A/c N A /c oRN 2022(263\ and N A/cNA/c o R R/2 0 2 2 (2 6 4) respect i ve I y.

50. The Clerk of the National Assembly further informed the Respondents of their right to cross-

examine the Petitioners on the said dates and invited them to attend before the Committee on

Monday 28th November,2022 and Tuesday 2g*, November, 2022to present their responses.

2.6 Representation by Advocates

5l.ln response to the letters of the Clerk dated l6th November, 2022, various Advocates wrote to the

Clerk of the National Assembly to enter appearance for the four Commissioners as follows:

i. Vide letter dated l8th November,2022 of Ref. ACAAIA/I 12022, Apollo & Company

Advocates entered appearance on behalf of Ms. Juliana Cherera;

ii. Vide letter dated I 8th November,2022, Rachier & Amollo LLP entered appearance on behalf

of Mr. Justus Nyang'aya;

iii. Vide letter dated lTth November,2022 of Ref. MlOz53lOOl, KTK Advocates LLP entered

appearance on behalf of Ms. Irene Masit; and

iv. Vide letter dated 22"d November, 2022 of Ref. CO/I3/I8AIG, Gichamba & Company

Advocates entered appearance on behalf of Mr. Francis Wanderi.

2.7 Com m ittee Proceedings

52' The Committee, having received the Petitions, was obligated to investigate the matter and within

Fourteen days (14) make a determination and report to the House its finding as provided for in
Standing Order 230(4) of the NationalAssembly.

53. The Committee was to be guided by its internal rules of procedure as adopted in its 7s sitting onZ3,d

November, 2022 at 8.00a.m.
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54. The committee held Four (4) sittings during which it examined and reviewed the Petitions and a

subsequent Four (4) sittings during which it invited responses from the four commissioners'

55. The peritioners, the Republican Liberty party and Rev. Dennis Ndwiga Nthumbi appeared on

Thursday 24th Novem ber,2022;while Geoffrey Langat and Owuor Steve Gerry appeared on Friday

25th November,2022

56. The Respondents, through their Advocates, appeared on Thursday 24th November' 2022 during the

morning sitting and raised Preliminary objections before withdrawing from the proceedings' They

did not appear for the hearing and the cross-examinations of the Petitioners' They' however'

appeared on their scheduled days for hearing; Juliana Cherera on Monday 28th November' 2022;

Justus Nyang'aya and Fredrick Wanderi on Tuesday 29s November 2022' lrene Masit did not make

any appearance as advised by her Advocate who wrote to the Committee through the Clerk of the

National Assembry vide retter dated 2gth November, 2022 of Reference Number M/0253/001

informing the committee of the commissioner's of withdrawal from the proceeding s
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CHAPTER THREE

3 PUBLIC HEARINGS

57. The Committee conducted public hearings on the four Petitions on Thursday 24th November, Z02Z;

Friday 25th Novem ber, 2022; Monday 28s Novem ber, 2022; and Tuesda y 2g'h November, 2022. ln

conducting the Public Hearings, the Committee was guided by, among other documents, the

Constitution, and the Standing Orders.

3.1 Preliminaries

3.1.1 Speaker's Ruling on rules

58. Hon. Junet Mohammed, MP tabled a letter dated23'd November,2022 Ref: KNA-MW/2022-t3/022

addressed to the Honourable Speaker of the National Assembly before the Committee in which he

sought the Speaker's determination and direction on the rules of procedure adopted by the

Committee with respect to the Petitions for the removal of Commissioners of the IEBC.

59. Upon tabling the same, the Chairperson of the Committee informed the Committee of the Speaker's

Ruling vide letter dated 24th November, 2022 Ref: KNA-MW2022-13/022 confirming that the rules

of procedure were only in respect of the proceedings at hand and not any other proceedings.

3.1.2 Preliminary Objection

60. On Thursday 24th November, 2022, before commencement of the hearing of the Petitioners,

Advocates for Commissioner Justus Nyang'aya raised a preliminary objection on the following

grounds:

i. That the Departmental Committee on Justice and Legal Affairs lacked the jurisdiction to hear

and determine the four petitions pursuant to Standing Order 223(f) of the National Assembly

as read together with sections 3(2), 35 and 36 of the Public Officer Ethics Act;

ii. That all the four petitions were incompetent because they violated the provision of Standing

Order 223 (t) of the National Assembly as read togetherwith Standing Order230(l) of the

National Assembly which provide that a person cannot be admitted to hearing unless it

indicates whether any efforts had been made to have the matter addressed by a relevant body

and whether there had been a response from that body or an unsatisfactory one;

iii. That the proceedings contravened Standing Order 230(4) of the National Assembly which

require that each petition be heard and determined within fourteen (14) days.
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iv. That the Petitions were incompetent as they did not have any accompanying affidavits and/or

evidence.

61. The other Respondents, through their Advocates, made submissions in support of the Objection

raised by the Advocates for Commissioner Nyangaya.

3.1.3 Committee Ruling on the Preliminary Objections

62. The Committee deliberated on the issues and made a determination that:

i. The Committee had the jurisdiction to hear and determine the four petitions pursuant to

Arricle 251 (3) of the Constitution and Standing Order 230(4) of the National Assembly

Standing Orders

ii. Standing Order 230 of the National Assembly Standing Orders takes precedence over

Standing Order 223(t) when dealing with a petition for the removal of a member of a

commission or holder of an independent office'

iii. Furthermore, Standing Order 230(lXb) of the National Assembly Standing Orders provides

that such a petition 4gggcontain affidavits or other documents annexed to it. The use of the

term ,may' is permissive and does not impose a mandatory obligation as the word 'shall''

63. Upon reaching the above decision, the Committee commenced hearing of the Petitions as follows:

3.2 Petition by the Republican Liberty Party (Hearing of the Petitioner)

64. The Republican Liberty Party, through its Advocate, Hon. Sen. Kennedy Mong'are, adopted the

petition as presented and made oral submissions before the Committee reiterating the provisions of

law that the Commissioners were alleged to have violated'

3.2.1 Submissions by the Petitioner

65. The petitioner's Advocates adopted the Petition as it were and made oral submissions before the

Committee restating the grounds for removal cited therein'

3.2.2 Clarifications

66. The Committee sought clarification on the following matters to which the Petitioner's Advocates

responded as follows:
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On Serious Violation of the Constitution and other laws

67.The Advocates stated that the four commissioners violated articles 73(l),73(Z),232 of the
Constitution by leavingthe gazetted National Tallying Centre premises at Bomas of Kenya to issue
separate pressers and as a result, caused tension across the country. He emphasized that the four
Commissioners jointly and severally acted contrary to the provisions of law on the responsibilities of
public officers.

On Incompelence

68' Advocates for the Petitioner stated that the Commissioners participated in the process of tallying and
declaration of results and only dissociated themselves mid-way. He further stated that the
mathematical calculations the Commissioners gave were erroneous, which signified their
incompetence and was in violation of Article 232 of the constitution on transparency and provision
of timely and accurate information as a principle of public service.

Clarity on the Porty's Nome

69' The Advocates clarified to the Committee that the party's name was the Republican Liberty party

and not the Republican Liberal Party as indicated on the Respondent's (Julius Nyang,aya,s)
preliminary objection. The Advocates for the Petitioner confirmed that the signatory of the petition

wasZachariah Momanyi, the national chairperson of the party.

On Gross Misconduct

70' Advocates for the Petitioner stated that the conduct of the four Commissioners of leaving the NTC
and issuing press statements caused the chaos at the Bomas of Kenya and thus amounted to gross

misconduct contrary to Articles 73,75, and 232 of the Constitution and provisions of the Leadership
and Integrity Act,2012; the Independent Electoral and Boundaries Commission Act,20ll and the
Public Officer Ethics Act. 2003.

On the ollegation of being o proxy of the Chair of the IEBC
7l' The Advocates informed the Committee that the Petitioner presented his petition on behalf of the

Republican Liberty Party which has been actively participating in legal activism for 30 years. He
added that he neither he or his client knew the Chairperson of the IEBC at a personal level.

REPORT OF THE DEPARTMENTAL COMMITTEE ON JIJSTICE AND LEGAL AFFAIRS ON THE PETITIONS FOR THEREMOVAL FROM OFFICE OF JULIANA CHERERA; IRENE MASIT; JUSTUS NYANG,AYA; AND FRANCIS WANDERI ASCOMMISSIONERS OF THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

Page 31 of 70



On goodwill/malice to deny the Vice Chairperson from assuming lhe role of Chairperson upon

the retirement of the current Chairperson

72. The Advocate confirmed that there was no malice to deny the Vice Chairperson, Juliana Cherera, the

chance of assuming the role of the Chairperson upon the Chairperson's retirement. Instead, he

emphasized that it was the conduct of the Commissioners that resulted in the Party's desire to

Petition for her removal.

On seeking redress from ony other body

73. The Advocate notified the committee that the Petitioner had not sought redress from any other body

excepr the National Assembly as provided for under Article 251(2) of Constitution'

3.2.3 Cross-examination of the Republican Liberty Party

74. Having withdrawn from the proceedings, the Respondents were not present to cross-examine the

Petitioner.

3.3 Petition by the Rev. Dennis Ndwiga Nthumbi (Hearing of the Petitioner)

75. The petitioner appeared in person and took oath pursuant to Section l7(a) of the Oaths and Statutory

Declarations Act, cap l5 Laws of Kenya. The Committee noted that the Petitioner was a Kenyan

citizen and thus competent to present his Petition before the Committee'

3.3.1 Submissions by the Petitioner

76. The Petitioner made oral submissions and stated as follows:

77 . He averred that his petition was aimed at ridding office bearers of abuse of their powers' The

petitioner urged that the committee find that the Petition discloses a ground for the removal of the

lour Commissioners'

78. He cited Articles 1, I O(?),73(2)(b),73(2)(c),75,232,249 ofthe Constitution and other provisions

of the Independent Electoral and Boundaries Commission Act,20ll; the Leadership and Integrity

Act,Z}l};the public Officer Ethics Act,2003 and the national values and principles of governance

that bind public officers in carrying out their mandate. He emphasized that the Commissioners, as

State officers, hold the offices in positions of trust and in performing their duties ought to do so in

the best interests of the Kenyan people'
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79.The Petitioner also responded to the preliminary objections raised by the Respondents by citing that

Standing Order 230 (l)(b) of the National Assembly provides that it is the discretion of a petitioner

to annex affidavits or other documents to their Petition. He further stated that the Committee,s

mandate was only to consider whether the Petition discloses a ground for removal and if found so,

evidence would be adduced before a tribunal.

80. He restated that the four Commissioners were present at the NTC and took part in the verification

and tallying of the Presidential votes cast. He confirmed that he witnessed that as he was in Bomas

of Kenya and that the Commissioners'statementthatthey were excluded from the process was false

as was confirmed in the Supreme Court Petition No. 8005 of 2022 in which, the four Commissioners

did not controvert the evidence that they had been involved in the processing of the results.

81. The Petitioner informed the Committee that the Election Petitions filed in the Supreme Court were

anchored on the press statements of the four Commissioners which was a twin statement to that of
the Presidential Candidate of the Azimio La Umoja One Kenya Coalition. This thus formed the basis

for his inference that the Commissioners breached the principle of impartiality and professionalism

as expected of them under Articles 10,73(2Xb),232 and249 of the Constitution as well as Sections

7,8,9,10 and I I of the Leadership and Integrity Act, 2012 among others as stated in the petition.

82' He restated the grounds for removal averred in his Petition and prayed that the Committee finds that

the Petition discloses sufficient ground for removal from office of the four Commissioners pursuant

to Article 25 l( l).

3.3.2 Clarifications from the Committee

83. The Committee sought clarification on the following issues to which the Petitioner responded to as

follows:

On whot motivated the Petition

84. The Petitioner stated that his motivation to Petition was to protect the Constitution and the rule of
law and that he believed that it was his duty as a Kenyan, who ardently practices constitutionalism,

to seek redress to address matters which he found to be in violation of the law.
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On retying on the Af/idavit of ll/afula Chebukati in Petition E005 of 2022 at the Supreme Court

g5. The petitioner stated that the affidavit having been adduced under oath and being part of a successful

litigation should be considered as it gives a chronological order of the events that occurred at the

NTC. He added that if the petition was to be found satisfactory, the tribunal could summon the

Chairperson himself to substantiate the same.

On his capacitY at Bomas

g6. He stated that he was invited by the media in his capacity as a political analyst and was present at

NTC every night save for one. He atso confirmed that he had never been a party official for the

United Democratic Alliance (UDA) and had only been an official of the Agano Party in the past'

On incompetence

g7. The petitioner stated that the conduct of the four Commissioners is what led to the chaos in the NTC

and if uncontrolled, would have fueted violence across the country. He further averred that it was the

duty of the Commissioners to guide and lead the country in maintaining peace contrary to the actions

of the four Commissioners.

On Article 33 of the Consfirdion on the freedom of expression vis'd'vis gross misconducl

gg. The petitioner acknowledged that every person has the right to freedom of expression. He, however,

noted that the four commissioners ought to respect the rights and reputation of others as provided

for under Article 33(3). He also stated that Article 73 of the constitution provides the manner and

guiding principles of leadership and integrity such as objectivity and impartiality that the

Commissioners ought to abide bY.

On whether he exhousted all legal channels of redress prior to the Petition

gg. The petitioner affirmed that the committee had the requisite jurisdiction to consider the Petition as

outlined in Article 251(2) and as such the Committee was his first point and appropriate Point of

redress
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On the uiminal sanctions provided under Section 30 of the IEBC Acr and paragraph St of his
Petition

90' The Petitioner stated that should the Petition be found to be competent; the tribunal would be better
placed to consider any criminal culpability.

on witnessing the entry of the NSAC; the time, date and members of NSAC;
9l' The Petitioner testified that he entered the NTC premises at around l200hrs and at around that time

he witnessed the entry of the NSAC. He listed the members of the NSAC as: Mr. Kennedy Kihara
(Principal Administrative Secretary at the Office of the President), Mr. Kennedy Ogeto (Solicitor
General), Mr. Hillary Mutyambai (lnspector General of Police) and Lieutenant General Francis

Omondi Ogolla (Vice Chief of Defence Forces) and confirmed that he personally knew them and

thus could identify them.

On how he knew they were NSAC

92.The Petitioner averred that he could deduce that they were NSAC members due to the manner in
which they were treated and the vehicles they came in. He further cited that the affidavit of Wafula
Chebukati confi rmed this.

3.3.3 Cross-examination of Rev. Dennis Ndwiga Nthumbi

93. The Respondents having withdrawn from the proceedings, there was no cross-examination.

3.4 Petition by Geoffrey Langat (Hearing of the petitioner)

94' The Petitioner, an Advocate of Kenya, appeared alongside his Advocate, Mr. Nelson Mutai.

3.4.1 Submissions by Petitioner

95. The Petitioner, through his Advocate, adopted the Petition as it were and made oral submissions

before the Committee reiterating the grounds for removal from office of the four Commissioners;

serious violation of the Constitution and the law, gross misconduct; and incompetence.

96. The Petitioner indicated to the Committee that the matter was not pending before any court of law or
other constitutional or legal body.
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3.4.2 Clarifications bY Committee

g7. The committee sought clarification on the following issues to which the Petitioner responded to as

follows:

On the identiry of Jutius Nyang'aya and luliana Cherere

9g. The petitioner stated that .Julius Nyang'aya' and 'Cherere' were typographical errors and clarified

that the names should have read 'Juliana Cherera' and 'Justus Nyang'aya'' He further requested the

committee directs itself without undue regard to technicalities.

On what the Petitioner seeks from lhe Commillee

gg. He stated that the constitution under Article 251(3) and (4) informs the procedure of the removal

from office of the four commissioners and that if the grounds averred in his Petition are found to be

competent, the petition be forwarded to the president for the formation of a tribunal to investigate

the matter further.

on similority of the pressers held by the four commissioners and the leuder of the Azimio La

(Jmoia One KenYa Coalition PartY

100. The petitioner averred that the media statements, the timing and the actions of the commissioners

were ro a great deal similar to those of the Azimio La Umoja One Kenya Coalition Party' He

emphasized on their well-coordinated moves and drew inferences that the actions of the four

Commissioners were not a mere coincidence

on the evidence to demonstrate that the four commissioners were Proxies of external forces

l0l. The petitioner reiterated that the actions of the commissioners were simultaneous with those of the

Azimio La Umoja one Kenya Coalition party to the extent that the figures quoted by both parties

were significantly similar and as such established a nexus between the Commissioners and Azimio La

Umoja Coalition Party contrary to the guiding principles required of State Officers'

on wherher rhe Petitioner is a member of any political party

102. The petitioner informed the committee that he is an ordinary member of the UDA political party' He

emphasized that he was not, however, presenting the Petition as the party's agent but as a Kenyan' He

further mentioned that he has never been an official or held any such kind duties in the party'
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On obstruction os a criminal offence pursuont lo Section 30 of the IEBC Act
103' The Petitioner averred that obstruction of the Commission in discharging its functions is a criminal

offence and that the conduct of the four Commissioners in supporting attempts to alter the presidential

election results amounted to obstruction.

On the procurement of legal services in the Presidentiol Election petition No. E00S of 2022
104' The Petitioner informed the Committee that the function of procurement falls within the IEBC,s

Secretariat and as such the act by the four Commissioners to hire legal services themselves was illegal
and amounted to incompetence contrary to the law.

on the afiempt to subvert the will of the people, which is treasonable

I05' The Petitioner confirmed that the four Commissioners attempted to subvert the will of the people by
supporting attempts to alter the presidential election results.

On why removal of the four Commissioners ond not the entire Commission
106' The Petitioner stated thar the conduct of the four Commissioners, in turning away from their cardinal

duty and issuing press statement contrary to the law, formed the basis of his petition for their removal.
He further stated that the boldness of the other three Commissioners', Mr. wafula Chebukati, prof.

Abdi Yakub Guliye and Mr. Boya Molu, is what saved the country from possible chaos and violence.

on the right to thefreedom of expression of thefour commissioners
107' The Petitioner informed the Committee that while every person has the right to freedom of

expression, the right is limited to the extent that they respect the rights and reputation of others. He
also stated that while performing their duties, the Commissioners' right to the freedom of expression
is limited and that by holding pressers to express that which could have been discussed and resolved
in private/boardrooms, the Commissioners contravened the principles of good governance as provided
for in law.

on the alleged partiality of thefour Commissioners as alleged in paragraph 32 of his petition
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l0g. The petitioner indicated that the four commissioners had breached the principles of neutrality

provided for in Article gl(eXv) of the constitution through their conduct post the declaration of the

presidential election results, their activities at the NTC and holding press conferences in Serena where

the statements issued were significantly similar to those of the Azimio La Umoja one Kenya

Coalition PartY

on whether they had taken advantage of orher avenues provided for before Petitioning to the

Nationol AssemblY

l0g. The petitioner confirmed to the committee that he had not lodged any complaint to the police or any

court of law and that presenting his petition to the National Assembly was the first point where he

sought the redress.

3.4.3 Cross-examination of Geoffrey Langat

I 10. The Respondents having withdrawn from the proceedings, there was no cross-examination'

3.5PetitionbyowuorSteveGerry(HearingofthePetitioner)

ll l. The petitioner appeared in person and took oath pursuant to Section l7(a) of the oaths and Statutory

Declarations Act, cap l5 Laws of Kenya. The committee noted that the petitioner was a Kenyan

citizen and thus competent to present his Petition before the Committee'

3.5.1 Submissions by the Petitioner

l12. The petitioner, owuor Steve Gerry, adopted the petition as presented and made oral submissions

before the committee reiterating that the matter was not pending before any court of law or other

constitutional or legal bodY'

l13. He spoke to the preliminary issues raised by the Respondents the previous day and stated that

according to Standing Order 230 of the National Assembly Standing Orders' the requirement to annex

affidavits to the Petition is optional and not mandatory'

ll4.Hethenproceededtosubmitonthegroundsforremovalasfollows:
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i. Incompetence

ll5' The Petitioner averred that the argument of the four Commissioners on the computation of the 50%
plus I threshold to include rejected ballots contrary to an already existing Supreme Court decision
that pronounced itself that rejected ballots should not be included in the computation amounted to
incompetence. He added that this was a demonstration of their inability to successfully administer an

electoral process.

ii. Serious violotion of the Constitution

ll6' The Petitioner submitted that the four Commissioners having taken oath upon assuming office were
thus bound by the national values and principles of public service enumerated under Article 232 of the
Constitution and that in issuing similar statements to those of a contestant of the presidential election,
they contravened this provision of law and acted in a partial manner. He added that impartiality is all
about perception and that from a reasonable man's point of view, the conduct of the four
Commissioners cast doubt on their impartiality.

iii. Suitability of lrene Masit to hold of/ice

I l7' The Petitioner spelt out that Irene Masit had unsuccessfully vied for the Elgeyo Marakwet Women
Representative seat and that Article 88(2)(a) expressly prohibits the appointment of a person as a
member of the IEBC if they had, at any time within the preceding five years, stood for election as an

MP' He brought to the attention of the Committee that her appointment has been a subject of litigation
where it was found that it offended the Constitution and thus warranted her removal.

3.5.2 Clarifications by Committee

On the inclusion of the reiected ballots in computation of 50% tI pursuant to Article BS@ of
the Constitution

I l8' He made reference to the pleadings of the four Commissioners in the Presidential Election petition

No' E005 of 2022 as well as their detailed press statements released on l6th August, ZO22 on their
computation of 50% plus I and averred that their actions amounted to incompetence as there is

alreadyanexistingclearcomputation of 5}%plus I intheSupremeCourt'sdecision of2017.

On when lrene Masit contested, her political party at the time of vying and its implicarion on her
conduct
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ll9. He confirmed to the Committee that Commissioner Masit contested in 2016 under the Jubilee Party

and that the imptication of that was to left to any reasonable man to draw a conclusion'

On the involvement of the four Commissioners in the tallying and verification of the votes cost

120. The petitioner was of the opinion that the four Commissioners contravened Article l0(2Xc) on

transparency as a principle of good governance by rejecting the results which they had been involved

in tallying and verification of.

On who Juslus Abonyo and Francis Mathenge ore as indicated on paragraph I of his Petition

l2l. He confirmed that they are indeed Commissioners and that there is indeed a 'Francis' and 'Justus' in

the IEBC and that those are the Commissioners he was referring to.

On the dates cited in paragraph 5 and 6 of his Petition

lZ2.The petitioner clarified that the dates cited as'l5th day of September, 2022'and '16th day of

September, Z0Z2 werean inadvertent error and should instead have read as 'l5th day of August,2022'

and 'l6th day of August, 2022' .

On incompetence of the other three Commissioners

123. The petitioner clarified that all the four Commissioners were incompetent to the extent that they

openly displayed partiality by virtue of the fact that they issued similar press statements to those of

the Azimio La Umoja one Kenya Coalition Party. He further stated that Irene Masit's appointment

having been found to have violated the Constitution, she ought to be removed'

On his motivution to for the Petition

lZ4.Thepetitioner averred that he lodged his Petition by virtue of the fact that the law allows him to do so

pursuant to Article 251(Z). He further stated that he lodged his Petition against the four

Commissioners and not the entire membership of the IEBC because the Supreme Court in the

presidential Election petition No. E005 0f 2022 vindicated the other three commissioners, Mr.

wafula chebukati, Prof. Abdi Yakub Guliye and Mr. Boya Molu.

3.5.3

125.

Cross-examination of Owuor Steve Gerry

The Respondents having withdrawn from the proceedings, there was no cross-examination'
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3.6 Response by Ms. Juriana cherera (Hearing of the Respondent)
126'The Respondent, through her Advocate, Apollo Mboya appeared before the committee on the 2gth

November,2022.

3.6.1

t27.

Submissions by the Respondent on 2grh November 2022

The Petitioner sought an adjournment citing that they had raised preliminary objections on
Thursday 24th November,2022 on the issue of jurisdiction and that the same was ruled upon.
Pursuant to that ruling issued on even date, the Hansard Report of the 24h and256 November,
2022 and the Minutes of the Meetings of the 8th,9th and lOth Sitting of the Committee were to be
provided' The Advocates made reference to his letter addressed to the Clerk of the National
Assembly dated l8'h November,2022 of Ref. ACANA/I /2022 and stated his request to be
furnished with the following information and documentation had not been complied with:

i' Hansard Report of the Conveyance of the four Petitions to the Committee from the
House;

ii' Hansard Report of the Committee that drew the schedule for the hearings;
iii' The total number and copies of Petitions received by the National Assembly Main

Records Unit in respect of the removal of the current Commissioners of IEBC; and
iv. Updated hard copy of Standing orders of the NationalAssembly.

128' He further stated that his letters addressed to the Clerk dated 23d November 2022 and Z5th
November 2022 of Reference Number ACA/NA/I/2022 had not been responded to neither had the
information sought been provided and as a result he intimated to the committee that they could
not proceed pursuant to Article 35 of the Constitution and the Access to Information Act,20l6
were constrained to seek that upon the said information being provided, they be granted an
additional Ten (r0) days to ailow them to prepare a Response.

129' In seeking the above, the Advocates cited Article 50 of Constitution on the right to fair hearing
and paragraph 256 (a) of Standing Orders of the National Assembly which empowers the
Committee to return to the House to seek more time.
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3.6.2

l 30.

Responses by the Petitioners

The Advocates for the Republican Liberty Party stated that the time, date and venue were

advertised and placed in print media and that the Petitions was be sufficient for Commissioner

Cherera to proceed as the information sought would be provided at the point of prosecuting the

case, if the Petitions are found to disclose a ground for removal.

Com mittee Observations

The Committee observed that the Petitioners responded save for Owuor Steve Gerry and the

Committee unanimously decided as follows:

i. That the Committee is only seized of four Petitions and thus restricted itself to the four;

ii. That the Minutes of the Sittings of the Committee and the Hansard Reports of 24th and

25tr'November,2022 be provided with immediate effect;

iii. That the only evidence on record is that which is contained in the Hansard;

iv. That while the Respondent has to be accorded a fair hearing within a reasonable time, the

petitioners too have a right to have their Petitions expeditiously disposed of. Moreover,

due to the fact that the Committee had strict timelines, it granted an adjournment and

deferred the hearing of the Respondent's case to Tuesday 29th November, 2022 at

g.00a.m, time being of the essence. The Committee also informed the Respondent that

they had the option of submitting written submissions by the close of business at 6.00p.m

the same daY.

131 Rev. Dennis Ndwiga Nthumbi stated that Article 159(2Xb) provides that justice should not be

delayed and that the Respondent, in seeking information meant to be provided at the tribunal, was

merely employing delay tactics to trap the Committee with technicalities.

132. Advocates for the petitioner, Geoffrey Langat, submitted that he objected to the adjournment and

submitted that it was a delay tactic by the Respondent who had been properly served the Petition.

He urged the Committee not to entertain the same especially since the Respondent had chosen to

withdraw from the proceedings on the 24th November,2022'

3.6.3

l 33.
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3.6.4

t34.

3.6.5

I 35.

3.6.6

I 36.

3.6.7

137.

Submissions by the Respondent on 29th November,Z02Z

on the 29th November,2022 at 8.00a.m, the Committee convened to hear the Respondent,s case,

however, the Respondent did not appear. Instead, the Respondent, through his Advocates, sent an

email to the Clerk of the National Assembly informing him that having received the
documentation requested late, on 28th November, 2022 at around 5.00p.m, he could not proceed

and requested for an additional Seven (7) days to be able to peruse through the same and prepare
a suitable response.

Com m ittee Observations

In light of the reasons given by the Respondent and bearing in mind the delay in providing the
documents earlier due to procedural formalities, the Committee granted the Respondent
additional time and deferred the Respondent's hearing to29th November, 2022 at4.00p.m.

submissions by the Respondent's on 29th November,2022 at 4.00p.m

The Respondent did not appear before the Committee at 4.00p.m as scheduled and, instead, wrote
to the Committee, through the Clerk of the National Assembly vide letter datedZgrh November,
2022 Ref: ACA/NA/]/2022 seekingan adjoumment and praying for Seven (7) days.

Responses by the Petitioners

The Advocates for the Republican Liberty Party objected to the adjournment for additional time
citing that the Respondent was merely employing delay tactics to postpone the proceedings
further.

138' Advocates for Geoffrey Langat also objected to the application for adjournment and attributed it
to delay tactics noting that the Respondent had been afforded two adjournments already.

139' Rev. Dennis Ndwiga Nthumbi submitted that there was a trend by the Respondent,s across the
board to delay the proceedings and that the Respondents had been forum shopping in Court to
stop the proceedings. He notified the Committee that the Petitioners have the right not to have
their Petitions further delayed due to the laziness of the Respondents and urged the Committee to
find his Petition to be competent.
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3.6.8

140.

l4l

3.1

142

Com m ittee Observations

Having already granted the Respondent the necessary documents requested for and two

adjournments, the Committee was of the opinion that the application of the Respondent for an

additional Seven (7) days seemed to be a delay tactic. Also, having failed to give valid reasons to

grant the extension, the Committee was not inclined to allow the adjournment and deemed the

Respondent,s case to be ctosed. The Committee, nevertheless, informed the Respondent of her

right to submit written responses to the Petitions to be filed by the close of business on

Wednesday 30,h November,2022 or to be received on before the final decision is made' The

Committee reiterated that pursuant to the Standing orders of the National Assembly, it did not

have the power to grant an extension of time and that it was the Speaker of the National

Assembly who could do so.

The committee concluded by stating that the Speaker had accepted to grant it an additional three

(3) days to consider the Petitions in their entirety and prepare a comprehensive Report to be

tabled before the House.

Response by Ms. Irene Masit (Hearing of the Respondent)

Irene Masit was scheduled to appear before the Committee on 28th November,2022 to respond to

the Petitions lodged against her. On the said date, however, the Committee through the Clerk of

the National Assembly received a letter dated 28th November 2022 of Ref: M0253/001 from her

Advocates, KTK Advocates LLp, which indicated that the Respondent would not be participating

in the proceedings of the Committee as:

i. She believed the committee's proceedings were null and void ab initio; and

ii. She would be proceeding to Constitutional Court for reprieve.

Responses bY the Petitioners

The Republican Liberty Party, through their Advocates, requested the Committee to consider its

petitions unchallenged and thus find that they disclose valid grounds for removal from office of

a

3.7.1

143.

the four Commissioners.

144. Rev. Ndwiga asked the Committee to consider legal consequences for absconding so as to

prevent such conduct in the future. Furthermore, he asked the Committee to find merit in his

Petition.
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t45

3.7.2

t46.

Mr. Geoffrey Langat urged the committee to find his petition be factual.

Com m ittee O bservations

The Committee observed that having accorded the Respondent sufficient time to appear and an

opportunity to be heard, failure to appear and seek reprieve in Constitutional Courts was well
within their right. However, by waiving her right to be heard before the Committee, it was the
Committee's position that the allegations in the Petitions would be upheld as they went
unopposed and uncontroverted.

Response by Mr. Francis wanderi (Hearing of the Respondent)

The Respondent, through his Advocates, Nduru Gichamba, appeared before the Committee at

l0'00am on 29th November, 2022 and made orar submissions.

Submissions by Respondent

The Legal Advocates raised the two issues:

i. That the Respondent's request to be provided with the documentation and materials

sought for by the Committee through the Clerk of the National Assembly through his
letter dated 22nd November,2022 of Ref.CO/t 3/18/NG had not been responded to noting
that via the Clerk's email, Minutes of the Committee's sittings and the Hansard Report of
the 24th and 25th November 2022 had been received on 28th Novem ber, 2022 in the
evening.

ii' That the Respondent's Preliminary Objection dated 23'd November,2022 seeking more

time had also not been responded to.

Responses by the Petitioners

The Petitioners' save for Owuor Steve cerry who was not in attendance, were unanimously in
agreement that the Respondent having withdrawn from the proceedings on 24th November, 2022
only to appear before the Committee on the scheduled date for hearing making the above requests

was a delay tactic which it urged the committee not to condone.

,

3.8

147

3.8.1

I 48.

149. In Iight of the above, Advocates asked the Committee to shed Iight on the issues raised before he

could proceed to make submissions.

3.8.2

I 50.
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l5l

3.8.3

t52.

The petitioners also insisted that the Respondent waived his right to cross-examine them when he

failed to appear on 24th and 25th November, 2022 during the hearing of the Petitioners' case.

They, thus, urged the Committee to find that their Petitions disclosed valid grounds for removal

from office of the four Commissioners being that the same went unopposed'

Clarifications bY the Committee

The Committee sought the following clarifications to which the Respondent, through his

Advocates stated as outlined below

On whar he wanted the Committee to do for his client

153. The Advocates submitted that because their Notice of Preliminary Objection and the issues raised

therein had not been responded to his client's satisfaction, it was his assumption that the

Committee would not address his client's issues and as such did not put up any response to the

Petitions and withdrew from the proceedings'

Committee Observations

The Committee observed that the only documentation it had and could provide to the Respondent

were the four petitions which it had already provided and any further evidence of the allegations

would be adduced at the tribunal should the Petitions be found satisfactory'

3.8.4

154.

155. Furthermore, the committee reminded the Respondent that the issues he was raising ought to have

been raised earlier and not when he ought to be making his responses. It reminded the Respondent

that he waived his right to raises the said issues as the same had already been spent'

156. The committee notified the Respondent that despite his decision to withdraw from the proceedings,

he was at liberty to file written responses on 29th November, 2022 by the close of business at

6.00p.m. or to be received before the Committee made its final decision'

3.9 Response by Mr. Justus Nyang'aya (Hearing of the Respondent)

157. The Respondent, through his Advocates appeared before the Committee on the 29th November, 2022

at 2.30P.m.
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3.9.1 Submissions by Respondent

158. The Advocates for the Commissioner submitted that the issues he sought guidance for in his letter
dated lSth November,2022 had not been addressed and as such he was unable to proceed to make a

response. He shed light on the issues as:

i. Failure to be advised on whether to call witnesses;

ii. Failure to be provided with the requisite information sought to enable him prepare a

response to the Petitions; and

iii' Insufficient time to acquire the evidence he required to put up a defence.

3.9.2 Responses by the Petitioners

159. The Advocate for the Republican Liberty Party reiterated that the Respondent had been properly

served with the Petition as filed pursuant to provisions of the Petitions to Parliament (procedure) Act,
2012 and as such their request to be provided with evidence was misplaced. She also objected to the

Respondent's request for extension of time and urged the Committee to find her client,s petition

competent.

160' Nelson Mutai, Advocates for Geoffrey Langat, stated that the Respondent should not be afforded an

extension of time as it was a delay tactic and that the Committee finds his client's Petition discloses

valid grounds for removal of the four Commissioners

l6l' Rev. Nthumbi also objected to the Respondent's prayers noting that the Petitions to parliament

(Procedure) Act precluded such Petitions from being accompanied by affidavits and that the

Respondent was seeking evidence in the wrong forum. He emphasized that he had outlined Sixteen

(16) grounds for removal and urged that the Committee to expeditiously deal with the matter and

observe the rules of natural justice. He concluded by asking the Committee to find that his petition

discloses valid grounds for the removal of the Commissioners emphasizing that he had laid out a total

of sixteen grounds.

3.9.3 Clarifications by Committee

162. The Committee sought the following clarifications to which the Respondent, through his Advocates

stated as outlined below:
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on whether the Respondent still wished to defend the Petition

163. The Advocates submitted that while his client was interested in defending the Petition, he could not

do so without the information he sought being provided'

On whether the Petitions could be responded to as filed

164. Advocates stated that his client could not respond to the Petitions as filed as they required more

information and evidence on the allegations raised in the Petitions'

on whether his letter dated lgth November, 2022 could constilute as the Respondent's written

Response

165. He informed the committee that, to the extent that it responded to one or two issues, then it could be

deemed to constitute part of his Response but not a full response to the Petitions which their client is

entitled to.

on why the Respondent had not disclosed the witnesses he intended to call yet there was provision

of time to cross-exomine witnesses, tf any

166. He informed the committee that if given clarity on the issue of witnesses then he would disclose

them

3.9.4 Responses by the Petitioners

167. Rev. Nthumbi urged the committee to consider the Affidavit of Mr. wafula chebukati as it was

subject of a successful litigation in the Presidential Election Petition No. E005 of 2022 before the

Supreme Court.

l6g. Advocates for the Republican Liberty Party intimated to the Committee that the Respondent was

raising jurisprudential legal issues outside the scope of the committee and that they were mere delay

tactics aimed at frustrating the proceedings'

3.9.5 Committee Observations

169. It was the committee,s observation that under Article 251(3) of the Constitution, provisions of the

petitions to parliament (procedure) Act as read with the Standing orders that the requirement to
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annex an affidavit to the Petitions was optional and not mandatory as implied by the use of the word

170. The Committee also noted that it was only mandated to consider whether the petitions disclose valid
grounds for removal and not delve into matters of prosecuting them. Therefore, the requirement by

the Respondent to provide evidence was misplaced. The Committee also notified the Respondent that

only four Petitions were conveyed to it and that it had shared the same with the Respondent as

conveyed.

l7l. It was the Committee's position that the letters of the Respondent would be taken as part of his

response' Due to the time constraints and having afforded the Respondent sufficient time, the

Committee declined the Respondent's application for adjournment and advised that the Respondent

could prepare and file a written response by 29fr November, 2022 by the close of business at

6.00p.m. or to be received before the committee makes it determination.

aym

,,

u

a
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4.1

172.

4.2

t73.

CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

Jurisdiction

The Committee observed under Article 251 of the Constitution a person may file a Petition for the

removal from office of a member of a Commission or holder of an Independent Office to the

National Assembly which is exclusively mandated to consider whether the Petition discloses a

ground for removal from office. No other forum exists for the presentation or consideration of such a

Petition.

Competence of the Petitions

With regard to a pretiminary issue raised on the lack of affidavits in support of the Petitions, the

Committee observed that section 3(k) of the Petitions to Parliament Act,20l2 requires precludes a

petitioner from attaching any affidavit to a Petition. Under Standing Order 230,a person who files a

petition for the removal of a member of a Commission or holder of an independent office may

include an affidavit in support of the petition. Therefore, the tack of an affidavit in support of a

Petition is not fatal to its consideration.

174. With regard to a preliminary issue raised whether the Petitions were directed to the correct parties,

the Committee noted that in the petition filed by Mr. Geoffrey Langat refers to a Commissioner

Juliana Cherere and a Commissioner Julius Nyangaya. The Committee sought clarification from the

petitioner on whether such persons exist as Commissioners of the IEBC and, under oath, the

petitioner stated that there was a typographical error in the Petition with regard to the names of two

Commissioners. He confirmed the names of the Commissioners referred to in the Petition as Juliana

Cherera and Justus Nyangaya. The Committee observed that the discrepancies in the Petition were

not fatal as it sufficiently identified the persons who are serving Commissioners of the IEBC. The

Committee also took notice of the contents of Gazette Notice No.9082 dated l$ September 2021

which listed Juliana Whonge Cherera (Ms.), Francis Mathenge Wanderi, Irene Cherop Masit (Ms'),

and Justus Abonyo Nyang'aya as the persons appointed members of the IEBC
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4.3

t7 5.

176.

Extent of the mandate of the Committee

The Committee observed that the exercise of its mandate in the consideration of the petitions is
similar to the exercise of the mandate of the Judicial Service Commission in its consideration of a
Petition for the removal of a Judge of a superior court.

The Committee noted that the wording of Article 168(4) of the Constitution and the wording of
Article 251 (3) of the Constitution is similar. Both the Judicial Service Commission and parliament

are required to consider a Petition and transmit it to the President, if satisfied that the petition

discloses a ground for removal.

177 ' The Committee further noted that the Court has had occasion to interrogate the extent of the mandate
of the Judicial Service Commission in its consideration of a petition for the removal of a superior
judge in Noncv Makokha Baraza v Judiciol Service Commission & g others [2012)eKLR where it
stated as follows at paragraph 75 of the judgment of a three-judge bench_

"The [Judicial ServiceJ Commission's role is limited to determining whether there is a prima

facie cose made against a ludge. In our view, therefore, it is not for the Commission to make
definitive findings whether the allegations made agoinst the judge have been proved or not. That
is a matterfor the Tribunal to decide. (Jnless the role of the Commission at this stage is properly
understood, we mqy hove a situation whereby the Commission would conduct a fuily-/tedged
trioland thereby usurp the role of the Tribunal. It is notfor this Court or the Commission rofind
that the allegations made againsl the Perifioner did not omount to gross misconduct. In fact
according to Professor Yash Ghai's Kenya's Constitution; An Instrument for Change, cited by
the Petitioner "whether a conduct is gross or not will depend on the matter as exposed by the

facts" whichfacts it is the duty of the Tribunal to establish. It is also notfor this Court to make

definitive findings with respect to the so called confessional statement since to do so is likely to
pre.iudice not only the proceedings before the Tribunal but any criminal proceedings that may be

instituted either against the Petitioner or any other person who was involved in the said incident.
Ll/'e cannot also determine whether the statement recorded before the CID has any probative or
evidential value. We are not conducting a triql within a trial and we do not have jurisdiction to
4't^te's't and determine the veracity, probative or evidential value of the said statement. It is also
outside our jurisdiction to say that the process leading to obtaining of the statement was gravely

flawed or tainted with illegality since this court's jurisdiction is limired b the process. Without
sounding repetitive it is outside the jurisdiction of this court to determine what the Commission
relied upon in submitting its Petition to the President. LV'e cannot substitute our discretion with
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rhat of the Tribunql ond we ore bound to respect the Constitutional boundaries and perimeters of

fhe Commission. In fhis cose we are unable to find any transgression, trespass or any omission

commiled by the Commission in rhe exercise of its powers. The petitioner contended that she

signed the so called confession under the belief that she would lster tal{e refuge in the law. l{ith

the greatest respect, by making such a statement to us we think the petitioner misconstrued our

m andote and j uri sdic t ion. "

l7g. The Committee therefore observed that it is mandated to establish whether a ground for removal is,

primafacie, disclosed by a Petition'

4.4

179.

180

l8r

Procedure adopted by the Committee

The Committee observed that in conveying the four (4) Petitions, the Speaker of the National

Assembly guided the Committee on the quasi-judicial nature of the proceedings.

Additionally, the Committee observed that the procedure of consideration of petitions for the

removal of constitutional office-holders was significantly impacted by the decision of the High

Court in Republic v Speaker of the Narional Assemblv & 4 others Ex'Parte Edward R. o, ouko

I20t7l eKLR where the Court ruled that the House must conduct such proceedings, which are quasi-

judicial proceedings, in strict compliance with Article 47 of the Constitution and section 4 of the Fair

Administrative Action Act, 201 5.

It is in light of the foregoing that the Committee adopted its own internal rules derived from the

Constitution, existing statute, the Standing Orders and comparative parliamentary precedents and

practice to guide it in its consideration of the Petitions'

Timelines4.5

182.

l 83.

The Committee observed that Article 251 of the Constitution does not prescribe a timeline for the

consideration of a petition for the removal of a member of a Commission or a holder of an

Independent Office. However, the Committee noted that Standing Order 230(4) prescribes a timeline

of l4 days for the comm ittee and a further l0 days for the consideration of its Report by the House.

The Committee noted that despite Standing Order 230 (4) referring to a petition, the Speaker of the

National Assembly conveyed four (4) Petitions based on similar issues for its consideration within

fourteen (14). The Committee was allowed to seek an extension, if necessary'

The Committee further noted that Standing Order 67(b) (ii) requires the National Assembly to hear a

person on grounds of removal from office or similar circumstances for a duration of not more than

two hours, or such other time as the Speaker may, in each case, determine'
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185' As such, the Committee observed that time was of the essence in the proceedings to allow the
expeditious resolution of any doubt as to the suitability of a member of a Commission to continue
serving in state office.

4.6

r 86.

187

Grounds for removal of a member of a Commission

a

The Committee observed that Article 251 (l) of the Constitution outlines the grounds that may be

relied upon for removal of a member of a Commission as-
a) serious violation of this Constitution or any other law, including a contravention of Chapter Six;
b) gross misconduct, whether in the performance of the member's or office holder,s functions or

otherwise;

c) physical or mental incapacity to perform the functions of office;

d) incompetence; or

e) bankruptcy.

The Committee noted that the four (4) Petitions cumulatively rely on the grounds of serious violation
of the Constitution or any other law; gross misconduct and incompetence as the alleged basis for the
removal of the cited Commissioners of the IEBC.

4.6.1 Serious violation of this constitution or any other law
I88' With regard to the meaning of the grounds of serious violation of the Constitution or other Iaw and

gross misconduct, the Committee noted that the Court has had occasion to consider and rule on the
meaning of the terms "gross violation of the Constitution orany other law and gross misconduct,,in
the removal of a Governor in Martin Nvaea l{ambora and 30 others versus the Countv Assemblv
of Embu ond four others (Embu Constitutional Petition Nos.7 and 8 of 2014) where it stated as

follows at Paragraphs 232, 233, 234 and 235-
232. .....Gross violation of the Constitution or any other low is a ground for removal from ffice
as provided under Article lSl(l)(a). The question that then arises is how you qualifu gross
violation. Who is the one lo assess that the allegations amount to gross violation,,
233. In stotingwhat amounts to gross violation, the Supreme Court of Nigeria in Hon. Muyiwa
Inakoju (supra) held that:

"(i) The word "eross" in the subsection does not bear its meaning of aggregate

income. It rather means generallv in the context atrocious, colossal, deplorable,
diseusting, dread€ul, enormous. gigantic. grave. heinous. oulraeeous, odious and
shock All these words some nepalive a

misconduct which is the onrnsite of the above connot constitute sross misconduct.
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Whether a conduct is sross or not btill de'end on lhe maller as ex^ vd bV the cocts' It

connot be determined in vacuo or in o vacuum but in relation to lhe facts of the case

ond the law Policine the fscts.

(ii) Gross misconduct is defined as (a) a grave violation or breach of the provisions of the

Constitution and (b) a misconduct of such nature as amounts in the opinion of the House

of Assembly lo gross misconduct.

(iii) By the definirion, it is not every violation or breach of the Constitution that can lead

to the removal of a Governor or Deputy Governor' Only a grave violation or breach of

the Constitulion can lead to the removal of a Governor or Deputy Governor' Grave in the

context does not mean an excavation in earth in which a dead body is buried' rather it

means, in my view, serious, substantial, and weighty'

(iv) The following, in my view, constitute grave violation or breach of the Constitution"

(a) Interference with the constitutional functions of the Legislature and the Judiciary by

qn exhibition of overt unconstitutional executive power, (b) Abuse of the fiscal provisions

of the Constitution, (c) Abuse of the Code of Conduct for Public Oficers' (d) Disregard

and breach of Chapter IV of the Constitution onfundamental rights, (e) Interference with

Local Government funds and stealing.from the funds or pilfering of the funds including

monthly subventions for personal gains or for the comfort and advontage of the State

Government, (fl instigation of military rule and military government' (g) Any other

subversive conduct which is directly or indirectly inimical to the implementation of some

other'major sectors of the Constitution'

(v) The following in my view, ore some acts which in the opinion of the House of

Assembly, could constitute grave misconduct (a) Refusal to perform constitutional

functions, (b) corruption. (c) Abuse of office or power, (d) sexual harassment' I think I

should clarify this because of the parochial societal interpretation of it to refer to' only

the male gender. The misconduct can arise from a male or female Governor or Deputy

Governor as the case may be. (e) A drunkard whose drinking conduct is exposed to the

glare and consumption of the public ond to public opprobrium and disgrace unbecoming

of the holder of the offir, of Governor or Deputy Governor, (fl using, diverting'

converting or siphoning state and Local Government funds for electioneering campaigns

oftheGovernor,DeputyGovernororanyotherperson,(g)Certificateforgeryand

racketeering. l(here this is directly connected, related or traceable to the procurement of
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the office of the Governor or Deputy Governor, it will not, in my view, matter whether the

misconduct was before the person wqs sworn in. Once the misconduct flows into the

ffice, it qualifies as gross misconduct because he could not have held the ffice but for
the misconduct. Such o person, in my view, is not a fit and proper person to hold rhe

office of Governor or Deputy Governor, It is merely saying the obvious that a Governor
or Deputy Governor who involves in certificate forgery and racketeering during his
lenure has committed gross misconduct.',

234' Tttith regard to what amounts to gross violation the Court in Wombora I observed at
paragraph 253;

"....whatever is alleged against a Governor must;

(a) Be serious, substantial and weighty.

(b) There must a nexus between the Governor and the alleged gross violations of the

Constitution or any other written law.

(c) The charges framed against the Governor and the particulars thereof must disclose a
gross violation of the constitution or any other written low.

(d) The charges asframed must statewithdegree of precision the Article(s) oreven sub-
Article(s) of the Constitution or the provisions of any other written law that have been

alleged to be grossly violated."

235' On appeal, the Court of Appeal at Nyeri as regards what amounts to gross violation, held at
paragraph 46 in Womboro I Appeal that;

"We reiterate that what constitutes gross violation of the Constitution is to be determined
on a cose by case basis. Gross violation of the Constitution includes violation of the

values and principles enshrined under Article I0 of the Constitution and violation of
Chopter six (Leadership & Integrity) of the Constitution; or intentional and/or persistent
violation of any Article of the Constitution; or intentional and blatant or persistent
violation of the provisions of any other law.

The rationale for this definition is that the values and principles embodied in rhe

Constitution provide the bedrock and foundation of Kenya's constitutional system and
under Article l0(l) these values bind all state organs, state fficers, public fficers and
oll persons. We hasten to state that the focts that prove gross violation as deJtned above

must be proved before the relevant constitutional organ. Examples of rhe constitutional
Articles whose violation omounts to gross violation include:
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i. Chapter I on the Sovereignty of the People and Supremacy of the Constitution more

specifically Articles 1,2, and 3 (2) of the Constitution'

ii. Chapter 2- Article 4 that establishes Kenya as o sovercign multi'party Republic &

Article 6 that establishes devolution and access to services.

iii. Articte I0 on national values and principles of good governance.

iv. ChaPter 4 on the Bill of Rights'

v.Chapter6-ArticlesT3toTSonLeadershipandlntegrily.

vi.Chapterl2.Article20lonprinciplesofpublicftnance,

vii. Chaprer t3- Article 232 on values and principles of public service.

viii. Chapter l4 - Article 238 on principles of national security.

ix. Article 259 (I t) on advice and recommendstion'

x Any conduct that comes within the de/inition of the offence of treason in the Penal

Code (CaP 63 of the Laws of KenYo)"'

lg9. The Committee therefore observed that the interpretation of the term "gross violation of the

Constitution or other law" by the Courts may similarly be applied to the ground of "serious violation

of the Constitution or other law". It is the view of the Committee that for a Petition to disclose

serious violation of the Constitution or other law as a ground for removal of a member of a

Commission, the petition must prima facie indicate the provisions of the Constitution or written law

alleged to have been violated by a Commissioner and demonstrate the link between the conduct of

the Commissioner and the violations'

4.6,2 Gross misconduct

190. The Committee further observed that for a Petition to disclose gross misconduct as a ground for

removal of a member of a Commission, the Petition must prima facie demonstrate atrocious,

deplorable, dreadful, grave, heinous, outrageous, odious or shocking conduct on the part of a

Commissioner.

4.6.3 IncomPetence

19l. with regard to the meaning of the ground of "incompetence", the Committee noted that the 8th

Edition of Black's Law Dictionary defines incompetence as "the state or fact of being unable or

unqualified to do something,,. The committee therefore observed that for a Petition to disclose

incompetence as a ground for removal of a member of a Commission, the Petition must prima facie

demonstrate the inability or lack of qualifications of the commissioner to exercise his or her

mandate and functions'
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4.7

192.

Responses to the Petitions

With regard to the responses received to the Petitions, the Committee observed as follows-
a) Apart from filing a Preliminary Objection, appearing through Apollo & Company Advocates

and requesting documents through letters dated 18ft and 25s November,2022, Commissioner

Juliana Cherera did not present an oral response or submit a written response to either of the

four Petitions as at the time of writing this Report;

b) Apart from filing a Preliminary Objection appearing through KTK Advocates LLp and

requesting for documents through letters dated 18ft November and 2l't November,2022,

Commissioner Irene Masit did not present a substantive response to either of the four

Petitions as at the time of writing this Report;

c) Apart from filing a Preliminary Objection, appearing through Rachier & Amollo Advocates

and requesting for certain evidence, Commissioner Justus Nyangaya did not present a

substantive response to either of the four Petitions as at the time of writing this Report. A

letter to the Committee dated 2l't November,2022 from the Commissioner's Advocates

alluded to the fact that-
(i) Commissioner Nyangaya did not attend any meeting in the presencce of Raphael Tuju

or Amos Wako as alleged in the Petitions;

(ii) Commissioner Nyangaya filed pleadings in opposition to the Petitions filed in the

Supreme Court in the Presidential Petition dispute contrary to the averments

contained in the Petitions; and

(iii) Despite being present at a meeting alleged to have been held between the IEBC

Commissioners and the National Security Advisory Council (NSAC), Commissioner

Nyangaya did not utter a word as alleged in the Petitions. Advocates for

Commissioner Nyangaya conceded that the allusions in the letter could be treated as a

response on the two issues but they do not constitute a substantive response.

d) Apart from filing a Preliminary Objection, appearing through Gichamba & Company

Advocates and requesting for certain evidence through a letter dated 22"d November, ZOZZ,

Commissioner Francis Wanderi did not present a substantive response to either of the four

Petitions as at the time of writing this Report.
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CHAPTER FIVE

COMMITTEE FINDINGS

5.1 Petition by Republican Liberty Party

5.1.1 on the ground of serious violation of the constitution or any other law

l93. The petition presented by the Republican Liberty Party avers that that the four commissioners,

namely, Juliana cherera, Irene Masit, Francis wanderi and Justus Nyangaya, jointly and severally-

a) failed to promote public confidence in the integrity of the office they hold and brought

dishonour to the nation and lack of dignity for the office, contrary to Article 73(lXa) of the

Constitution;

b) failed to adhere to the guiding principles of leadership and integrity under Article 73(2) of

the Constitution;

c) failed to act in a manner that avoids demeaning the office that they hold, contrary to Article

75 of the Constitution;

d) failed to adhere to the values and principles of public service, contrary to Article 232 of the

Constitution;

e) failed to adhere and take into account the provisions of sections 8 and 9 of the Leadership

and Integrity Act, No. I g of 2012 and should therefore take personal responsibility for the

reasonabty foreseeable consequences of any actions or omissions arising from the discharge

of the duties of the office; and

f) purported to hire a lawyer to represent them at the Supreme Court during the consideration of

the presidential election Petition contrary to the provisions of Section l0 (7) of the

Independent Electoral and Boundaries Commission Act, 201I as read together with the

public Finance Management Act and the Public Procurement and Asset Disposal Act,20l5'

lg4. The alleged violations relate to several provisions of the Constitution, including Chapter Six of the

constitution on principles of leadership and integrity; and written. They cumulatively therefore

qualify to be categorized as "serious". If proven, the allegations shall necessitate the removal from

office of the four Commissioners'

195. In the absence of any substantive response, the committee therefore finds that the Petition as

presented prima facie discloses the ground of serious violation of the Constitution and other laws

against the four (4) Commissioners, namely, Juliana cherera, Irene Masit, Francis wanderi and

Justus NYangaYa'
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5.2 Petition by Rev. Dennis Nthumbi Ndwiga

5.2.1 On the ground of serious violation of the Constitution or any other law

196. In the Petition presented by the Rev. Dennis Ndwiga Nthumbi, he avers that the four (4)

Commissioners, namely, Juliana Cherera, Irene Masit, Francis Wanderi and Justus Nyangaya,

committed serious violations of the Constitution by-
a) demonstrating partiality and biased conduct in agreeing to the proposal to alter the results of

the presidential elections in favor of one candidate or in the alternative to force a run-off
contrary to Articles 10, 73 (2) (b) (c),75, 138,232, and 249 of the Constitution; Sections 9,

26 and 30 of the Independent Electoral and Boundaries Commission Act, 2Oll; Sections 7, 8,

9, 10, 11,16,24, of the Leadership and Integrity Act, 2012;and Sections 8,9, lO,12,l6 and

l7 of the Public Officer Ethics Act,2003;

b) agreeing to the incentives and giving in to the proposal by the National Security Advisory

Council (NSAC) to alter the results of the presidential election contrary to Articles 10,73 (2)

(b) (c),75, 138, 232, 249 of the Constitution; Sections 9, 26 and 30 of the Independent

Electoral and Boundaries Commission Act, 201l; Sections 7, 8, g, 10, I I , 16, 24, of the

Leadership and Integrity Act, 2012; and Sections 8,9, lO,12,l6 and l7 of the public Officer

Ethics Act, 2003;

c) disowning the results of the 2022 presidential elections in which the commissioners had

participated in the verification and tallying, contrary to Articles 10,73 (2) (b) (c),75,232,

249 of the Constitution; Sections 9,26 and 30 of the Independent Electoral and Boundaries

Commission Act, 20ll; Sections 7,8,9,10, I I ,16,24, of the Leadership and Integrity Act,

2012; and Sections 8, 9, 10,12,16 and l7 of the Public Officer Ethics Act,2003;

d) accepting the proposal to alter the results of the election to subvert the will of the people of
Kenya contrary to Articles 10,73 (2) (b) (c),75,232,249 of the Constitution; Sections 9,26
and 30 of the lndependent Electoral and Boundaries Commission Act,20l l; Sections 7,g,9,
10, I l, 16, and 24 of the Leadership and Integrity Act,2012; and Sections 8, 9, lO, lZ, 16

and 17 of the Public Officer Ethics Act, 2003;

e) issuing press statements, with close semblance with the press statements by Azimio La

Umoja One Kenya presidential candidate contrary to Articles 10,73 (2) (b) (c),75,232 and

249 of the Constitution; Sections 9,26 and 30 of the Independent Electoral and Boundaries

Commission Act, 20ll; Sections 7,8,9, 10, ll, l6 and 24 of the Leadership and Integrity

Act,2012; and Sections 8, 9, I 0, 12, 16 and 17 of the Public Officer Ethics Act, 2003; and
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d

0 failing to follow the well set out guidelines for the verification, tallying and announcement of

the presidential elections contrary to Articles lO, 73 (2) (b) (c),75, 232 and 249 of the

Constitution of Keny a 2010; Sections g, 26 and 30 of the Independent Electoral and

Boundaries Commission Act, 20ll; Sections 7,8,9,10, ll, l6 and 24 of the Leadership and

Integrity Act,2012; and Sections 8,9, 10, 12, 16 and 17 of the Public Officer Ethics Act,

2003.

l97. The alleged violations relate to several provisions of the Constitution, including Chapter Six of the

Constitution on principles of leadership and integrity; and written law. They cumulatively therefore

qualify to be categorized as "serious". If proven, the allegations shall necessitate the removal from

office of the four Commissioners'

l9g. In the absence of any substantive response, the Committee therefore finds that the Petition as

presented prima facie discloses the ground of serious violation of the Constitution and other laws

against the four (4) Commissioners, namely, Juliana Cherera, Irene Masit, Francis Wanderi and

Justus NyangaYa.

5.2.2 On the ground of gross misconducl

lgg. In the petition, the Rev. Nthumbi further states that the four (4) Commissioners, namely, Juliana

Cherera, Irene Masit, Francis Wanderi and Justus Nyangaya grossly misconducted themselves by-

a) concurring to support the unlawful attempt to alter the results of the presidential elections in

favour of one candidate or in the alternative to force a run off;

b) acting in liaison with one faction in a presidential election;

c) refusing to follow the well set-out guidelines for the verification and tallying announcement

of the presidential elections; and

d) swearing affidavits in support of petitions challenging the presidential elections.

200. The alleged conduct may be considered to be atrocious, deplorable, dreadful, grave, heinous,

outrageous, odious or shocking when viewed against the conduct expected of a State Officer and a

member of a Commission by the Constitution and statute. If proven, the allegations shall necessitate

the removal from office of the four (4) Commissioners'

z0l. In the absence of any substantive response, the Committee therefore finds that the Petition as

presented prima.facie discloses the ground of gross misconduct against the four (4) Commissioners,

namely, Juliana Cherera, Irene Masit, Francis Wanderi and Justus Nyangaya.
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5.2.3 On the ground of incompetence

202. In the Petition, the Rev. Nthumbi states that the four (4) Commissioners, namely, Juliana Cherera,

Irene Masit, Francis Wanderi and Justus Nyangaya demonstrated incompetence by-
a) agreeing to the proposal to alter the results of the presidential elections in favor of one

candidate or in the alternative to force a run off;

b) failing to follow the set-out guidelines for the verification and tallying announcement of the

presidential elections;

c) swearing affidavits in support of petitions challenging the presidentialelections;

d) disowning the results of the z0z2 presidential elections;

e) convening and attending meeting purportedly to discuss and appoint counsels to represent the

commission in the presidential election petitions; and

0 attempting to appoint counsel to represent the Commission in the presidential election

petitions.

203. The alleged conduct may be considered as an indication of the inability of the cited Commissioners

to comprehend or exercise their constitutional and statutory mandate and functions. If proven, the

allegations shall necessitate the removal from office of the four (4) Commissioners.

204. In the absence of any substantive response, the Committee therefore finds that the petition as

presented prima facie discloses the ground of incompetence against the four (4) Commissioners,

namely, Juliana Cherera, Irene Masit, Francis Wanderi and Justus Nyangaya.

5.3 Petition by Geoffrey Langat

5.3.1 On the ground of serious violotion of the Constitution or other laws

205. In the Petition, Geoffrey Langat states that the four (4) Commissioners, namely, Irene Masit, Juliana

Cherera, Francis Wanderi and Justus Nyangaya-

a) maintained a cosy and flourishing relationship with the Azimio La Umoja-One Kenya

Coalition Party and/or its agents contrary section 26 and 30 of Independent Electoral and

Boundaries Commission Act, 201 I ;

b) individually and collectively acted as an agent to the Azimio La Umoja-One Kenya Coalition

Party and its associates within the Commission contrary to section 30 of Independent

Electoral and Boundaries Commission Act,20l l;
c) violated the principles of chapter Six of the constitution;

d) defiled the principles of neutrality contrary to Article 8l(e)(v) of the constitution by openly

working with one party in the2022 election and thus being openly biased;
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e) worked in cohort with others to form government contrary to the provisions of Article 3(2) of

the Constitution; and

0 were insubordinate to the Commission contrary to section 30 of Independent Electoral and

Boundaries Commission Act, 201 I .

206. The alleged violations relate to several provisions of the Constitution, including Chapter Six of the

Constitution on principles of leadership and integrity; and written law. They cumulatively therefore

qualify to be categorized as "serious". If proven, the allegations shall necessitate the removal from

office of the four Commissioners.

207. ln the absence of any substantive response, the Committee therefore finds that the Petition as

presented prima facie discloses the ground of serious violation of the Constitution and other laws

against the four (4) Commissioners, namely, Irene Masit, Juliana Cherera, Francis Wanderi and

Justus NyangaYa'

5.3.2 On the ground of gross misconduct

20g. In the petition, Mr. Langat further states that the four (4) Commissioners, namely, Irene Masit,

Juliana Cherera, Francis Wanderi and Justus Nyangaya-

a) entered appearance and responded to the Presidential election petition in support of the

petitioners;

b) violated their oath office;

c) filed replying affidavits in support of the petition and argued fully against the Chairperson

and the Commission;

d) demonstrated manifest partiality and attempted to subvert the will of the people; and

e) colluded with the Azimio La Umoja-One Kenya Coalition Party, Party leaders and or its

agents contrary to the code of conduct of the members of the Commission.

ZOg. Mr. Langat additionally states that Commissioner Justus Nyangaya, in his capacity as chair of ICT

committee accessed and supplied RTS logs in support of the petition contrary to his oath of office

and the law.

2lo. The alleged conduct of the commissioners collectively, and of commissioner Nyangaya,

individually, ffioy be considered to be atrocious, deplorable, dreadful, grave, heinous, outrageous,

odious or shocking when viewed against the conduct expected of a State officer and a member of a

cornmission by the constitution and statute. If proven, the allegations shall necessitate the removal

from office of the four (4) Commissioners'
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2ll. In the absence of any substantive response, the Committee therefore finds that the petition as

presented prima facie discloses the ground of gross misconduct against the four (4) Commissioners,

namely, Irene Masit, Juliana Cherera, Francis Wanderi and Justus Nyangaya.

5.-f.J On the ground of incompetence

212. In the Petition, Mr. Langat additionally states that the four (4) Commissioners, namely, Irene Masit,
Juliana Cherera, Francis Wanderi and Justus Nyangaya appointed a law firm to act for the

commission against known procurement laws and regulations.

213. The alleged conduct may be considered as an indication of the inability of the cited Commissioners

to comprehend or exercise their constitutional and statutory mandate and functions. If proven, the

allegation shall necessitate the removal from office of the four (4) Commissioners.

214. In the absence of any substantive response, the Committee therefore finds that the petition as

presented prima facie discloses the ground of incompetence against the four (4) Commissioners,

namely, Irene Masit, Juliana Cherera, Francis Wanderi and Justus Nyangaya.

5.4 Petition by Owuor Steve Gerry

5.4.1 On the ground of serious violation of the Constitution or other laws

215. In the Petition, Mr. Owuor Steve Gerry states that the four (4) Commissioners, namely, Juliana

Cherera, Francis Mathenge, Irene Masit and Justus Abonyo_
a) staged a dramatic revolt at the eleventh and a half hour on the presidential election results of

an election they participated in, supervised and oversaw on reasons advanced by them in

press statements in total violation of the Constitutional rule of law and good governance

principles enunciated under Article l0(2);

b) staged a dramatic revolt to the election results that they had themselves generated through the

rigorous verification, collation, tallying and tabulation in violation of the provisions of
Article 3(2) of the Constitution; and

c) filed pleadings and submissions at the hearing of the Presidential Election Petitions before

the Supreme Court for the nullification of the results of an election that they actively

participated in managing, supervising and conducting which amounted to concerted external

efforts, partisan in nature, to ensure that no declaration of results could be made contrary to

Article 8l (e)(ii), (iii), (iv) & (v) of the Constitution.

216. Mr. Cerry also states in the Petition that the appointment of Commissioner Irene Masit violated the

provisions of Article 88(2) of the Constitution as the Commissioner had vied for election in 2017,

being within five years preceding her appointment. This position was confirmed by the Court in
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G,Opanvo v Independent Elecroral Commission Selection Ponel & 2 otherci IndeDendent

Electoral ond Boundaries Commission & 6 others (lnterested Parties) (Constitutional Petition

E345 of 2022) [2022) KEHC 10184 (KLR)'

Zl7. The alleged violations relate to several provisions of the Constitution, including Article l0 of the

Constitution on national values and principles of good governance; and written law. They

cumulatively therefore qualify to be categorized as "serious". If proven, the allegations shall

necessitate the removal from office of the four Commissioners.

Zlg. In the absence of any substantive response, the Committee therefore finds that the Petition as

presented prima facie discloses the ground of serious violation of the Constitution and other laws

against the four (4) Commissioners, namely, Juliana Cherera, Francis Mathenge, Irene Masit and

Justus AbonYo.

5.4.2 On the ground of gross misconduct

Zlg. In the petition, Mr. Gerry further states that the four Commissioners, namely, Juliana Cherera,

Francis Mathenge, Irene Masit and Justus Abonyo-

a) staged a dramatic revolt at the eleventh and a half hour on the presidential election results of

an election they participated in, supervised and oversaw on reasons advanced by them in a

press statement; and

b) filed pleadings and submissions at the hearing of the Presidential Election Petitions before

the Supreme Court for the nullification of the results of an election that they actively

participated in, supervised and conducted'

220. The alleged conduct may be considered to be atrocious, deplorable, dreadful, grave, heinous,

outrageous, odious or shocking when viewed against the conduct expected of a State Officer and a

member of a Commission by the Constitution and statute. If proven, the allegations shall necessitate

the removal from office of the four (4) Commissioners'

zzl. In the absence of any substantive response, the Committee therefore finds that the Petition as

presented prima facie discloses the ground of gross misconduct against the four (4) Commissioners,

namely, Juliana Cherera, Francis Mathenge, Irene Masit and Justus Abonyo.

5.4.3 On the ground of incomPelence

Z2Z. In the petition, Mr. Cerry additionally states that the four (4) Commissioners, namely, Juliana

Cherera, Francis Mathenge, lrene Masit and Justus Abonyo issued a statement to the effect that the

results that were announced were opaque due the Chairperson's failure to include rejected votes in
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the computation of the constitutional threshold for election as President despite the Supreme Courts

pronouncement that a rejected vote/ballot is not a valid vote/ballot.

223. The alleged statement may be considered as an indication of the inability of the cited Commissioners

to comprehend or exercise their constitutional and statutory mandate and functions. If proven, the

allegation shall necessitate the removal from office of the four (4) Commissioners.

224. In the absence of any substantive response, the Committee therefore finds that the petition as

presented prima facie discloses the ground of incompetence against the four (4) Commissioners,

namely, Juliana Cherera, Francis Mathenge, Irene Masit and Justus Abonyo.

5.5 SUMMARY OF FINDINGS

5.5.1 Petition by the Republican Liberty party

225. In the absence of any substantive response, the Committee finds that the Petition as presente d prima

facie discloses the ground of serious violation of the Constitution and other laws against the four (4)

Commissioners, namely, Juliana Cherera, Irene Masit, Francis Wanderi and Justus Nyangaya.

5.5.2 Petition by Rev. Dennis Ndwiga Nthumbi

226. In the absence of any substantive response, the Committee finds that the Petition as presente d prima

facie disclo

a) the ground of serious violation of the Constitution and other laws against the four (4)

Commissioners, namely, Juliana Cherera, Irene Masit, Francis Wanderi and Justus

Nyangaya;

b) the ground of gross misconduct against the four (4) Commissioners, namely, Juliana Cherera,

Irene Masit, Francis Wanderi and Justus Nyangaya; and

c) the ground of incompetence against the four (4) Commissioners, namely, Juliana Cherera,

lrene Masit, Francis Wanderi and Justus Nyangaya.

5.5.-l Petition by Geoffrey Langat

227. In the absence of any substantive response, the Committee therefore finds that the petition as

presented prima focie discloses-

a) the ground of serious violation of the Constitution and other laws against the four (4)

Commissioners, namely, Irene Masit, Juliana Cherera, Francis Wanderi and Justus

Nyangaya.

b) the ground of gross misconduct against the four (4) Commissioners, namely, Irene Masit,

Juliana Cherera, Francis Wanderi and Justus Nyangaya.
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c) the ground of incompetence against the four (4) commissioners, namely, Irene Masit, Juliana

Cherera, Francis Wanderi and Justus Nyangaya'

5.5.4 Petition by Owuor Steve Geruy

Z2g. In the absence of any substantive response, the Committee therefore finds that the Petition as

presented prima facie discloses-

a) the ground of serious violation of the Constitution and other laws against the four (4)

Commissioners, namely, Juliana Cherera, Francis Mathenge, Irene Masit and Justus Abonyo;

b) the ground of gross misconduct against the four (4) Commissioners, namely, Juliana Cherera,

FrancisMathenge,lreneMasitandJustusAbonyo;and

c) the ground of incompetence against the four (4) commissioners, namely, Juliana cherera,

Francis Mathenge, Irene Masit and Justus Abonyo'

zzg. on account of the court decision in G'osanvo v Independent Electoral commission selection

ponrl & 2 othrrs: Inde.endent Elecroral and Boundaries Commission & 6 others finterested

parries) (constitutional petition 8345 of 2022)lzozzlKEHc 10184 (KLR), the Petition discloses a

ground for the removal from office of Commissioner Irene Masit for serious violation of Article

88(2) of the Constitution
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CHAPTER SIX

6 RECOMMENDATIONS

Having considered the provisions of Article 3, 10, 73,75,81,88, 138, 168,232,249 and25l of the

Constitution; and, having considered the provisions of the Public Officer Ethics Act, 2003; the

Independent Electoral and Boundaries Commission Act,20ll;the Leadership and Integrity Act,2012;

and Standing Order 230, the Committee, by a majority of its Members -
A. REPORTS to the House-

(l) THAT, the Petition by the Republican Liberty Party discloses serious violations of the

Constitution or other laws as a ground for removal of -
a) Ms. Juliana Whonge Cherera as a Commissioner of the Independent Electoral and

Boundaries Commission;

b) Ms. Irene Cherop Masit as a Commissioner of the Independent Electoral and Boundaries

Commission;

c) Mr. Francis Mathenge Wanderi as a Commissioner of the Independent Electoral and

Boundaries Commission;

d) Mr. Justus Abonyo Nyang'aya as a Commissioner of the Independent Electoral and

Boundaries Comm ission.

(2) THAT the petition by Rev. Dennis Ndwiga Nthumbi discloses serious violations of the

Constitution or other laws, gross misconduct, and incompetence as grounds for removal of -
a) Ms. Juliana Whonge Cherera as a Commissioner of the Independent Electoral and

Boundaries Comm ission;

b) Ms. Irene Cherop Masit as a Commissioner of the Independent Electoral and Boundaries

Commission;

c) Mr. Francis Mathenge Wanderi as a Commissioner of the Independent Electoral and

Boundaries Comm ission;

d) Mr. Justus Abonyo Nyang'aya as a Commissioner of the Independent Electoral and

Boundaries Comm ission.
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(3) THAT the Petition by Geoffrey Langat discloses serious violations of the Constitution or

other laws, gross misconduct, and incompetence as grounds for removal of-

a) Ms. Juliana Whonge Cherera as a Commissioner of the Independent Electoral and

Boundaries Commission;

b) Ms. Irene Cherop Masit as a Commissioner of the Independent Electoral and Boundaries

Commission;

c) Mr. Francis Mathenge Wanderi as a Commissioner of the Independent Electoral and

Boundaries Commission;

d) Mr. Justus Abonyo Nyang'aya as a Commissioner of the Independent Electoral and

Boundaries Commission.

(4) That the petition by Owuor Steve Gerry discloses serious violations of the Constitution or

other laws, gross misconduct, and incompetence as grounds for removal of-

a) Ms. Juliana Whonge Cherera as a Commissioner of the Independent Electoral and

Boundaries Commission;

b) Ms. Irene Cherop Masit as a Commissioner of the Independent Electoral and Boundaries

Commission;

c) Mr. Francis Mathenge Wanderi as a Commissioner of the Independent Electoral and

Boundaries Commission; and

d) Mr. Justus Abonyo Nyang'aya as a Commissioner of the Independent Electoral and

Boundaries Comm ission.

B. RECOMMENDS to the House as follows-

(l) THAT the House finds that the Petitions by the Republican Liberty Party, Rev. Dennis

Ndwiga Nthumbi, Geoffrey Langat and Owuor Steve Gerry disclose the srounds

particularized under paragraph A above for the removal from office of Ms. Juliana

Whonge Cherera, Ms. Irene Cherop Masit, Mr. Francis Mathenge Wanderi and Mr'

Justus Abonyo Nyang'aya as Commissioners of the Independent Electoral and

Boundaries Comm ission;
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(2) THAT the House resolves that the Petitions herein together with the materials in support

thereof be sent to His Excellency the President pursuant to Article 251 (3) of the

Constitution;

(3) THAT the House resolves that His Excellency the President appoints a tribunal to deal

with the matter in accordance with Article 251 (5) of the Constitution;

(4) THAT considering the matters to which the Petitions herein relate, the House resolves

that His Excellency the President suspends the Commissioners herein pending the

determination of the tribunal.
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SIGNED..
/,/2. ozz

H UG GEORGE GITONGA, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT. FIRST SESSION ..2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 17TH SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD ON WEDNESDAY 3OTH NOVEMBER, 2022 AT 3.OO P.M. IN TTNGA
TINGA ROOM 1, HOTEL FAIRMOUNT THE NORFOLK

PRESENT

Members

1. Hon
2. Hon
3. Hon
4. Hon
5. Hon
6. Hon
7. Hon
B. Hon
9. Hon
1 0. Hon

fi/urugara George Gitonga, [t/.P.
Nlutuse Eckomas l/wengi, OGW, tM.P
lVaalim Farah, [\4.P.

Onyiego Silvanus Osoro, M.P.
Muchira Michael Mwangi, M.P.
Gichohi Kaguchia John Philip, M.P.
il/uriu Wakili Edward, [t/.P.
fi/ogaka Stephen [/, N/.P.
IMakali John Okwisia, [t4.P.
[/aina Jane Njeri, tt/.P.

Chairperson
Vice- Chairperson

ABSENT WITH APOLOGY

1. Hon. (Dr.) Otiende Amollo, SC, lV.P

ABSENT

1. Hon. Francis Kajwang' Tom Joseph, lV.P
2. Hon. Junet N/ohamed, CBS, [Vl.P.
3. Hon. Mohamed Aden Daudi, lVl.P.
4. Hon. Siyad Amina Udgoon, [t4.P.



IN ATTENDANCE

COMMTTTEE SECRETARIAT

1.

2.
3.

4.
5.
6.
7.
B.

9.
10
11

12
13
14
15

Mr.
Mr.
Mr.

Mr.

lVs
[/r.
t\/s
lilr
Ms
[\Ir
[Vlr

[/r
lr4s

lt/s
lt/r

Douglas Katho
Ronald Walala
Abdirahim Omar
Clive Onyancha
Jael Ayiego Kilaka
Alvin Ochieng'
Vivienne Ogega
Joshua Kiilu
It/itchell Omuom
Peter tMutethia
Amos Tindi SimiYu
Geoffrey Wafula
Florence lVuthoni
Julie Faith
Antony lVlugendi Kariuki

Clerk Assistant
Senior Legal Counsel
Fiscal Analyst ll
Clerk Assistant lll
Clerk Assistant lll
Research Officer lll
Research Officer lll
Legal Counsel
Legal Counsel
Audio Officer
Hansard Reporter
Hansard Reporter
Hansard Reporter
Public Commu nications Officer
Serjeant-At-Arms

AGENDA

1. Prayers
2. Preliminaries
3. [\4atters arising
4. Consideration and Adoption of Reports
5. Any Other Business
6. Adjournment/ Date of the Next lVeeting

MlN. NO/DCtJLACl2022l077: PRELIMINARIES

The meeting was called to order at forty minutes past three o'clock by the Chairperson

followed byL word of prayer from the Vice chairperson and thereafter [Vembers of the

Committee introduced themselves.

MIN.NO/DCtJLACt2022l078: ADOPTIONOFTHEAGENDA

The agenda was adopted having been proposed by Hon. Maina Jane Njeri, [t/.P. and

seconded by Hon. lVluriu Wakili Edward, lV.P.

MIN.NO/DCIJLACIaOZ2IO79: CONFIRMATION OFMINUTES

The agenda was deferred.

MlN. NO/DctJLACt202ila80: CONSIDERATION AND ADOPTION OF REPORTS

a. Report on Approval Hearing for the Person Nominated for the Position

of Principal Secretary, State Department of Correctional Services



The Committee considered and unanimously adopted its repod on the appointment of
lVIs. Mary t\Iuthoni tVluriuki for the position of Principal Secretary for the State Department
of Correctional Services with the recommendation that the House approves the

appointment of the nominee.

The adoption of the Report was proposed by Hon. Farah lVaalim, lVlP and seconded by

Hon. Silvanus Osoro, [VP

b. Report on the Petitions for the Removal from office of Ms. Juliana
Cherera, Mr. Francis Wanderi, Ms. lrene Masit and Mr. Justus
Nyang'aya as Commissioners from lndependent Electoral and
Boundaries Commissions (IEBC).

The Committee considered and by majority of the lt/embers present adopted its repod on

the Petitions for the Removal from office of l\4s. Juliana Cherera, Mr. Francis Wanderi,

lVs. lrene Masit and lVr. Justus Nyang'aya as Commissioners from lndependent Electoral

and Boundaries Commissions (IEBC)

The Committee recommended to the National Assembly that; H.E. President William
Ruto appoints a tribunal in accordance with Article 251 (4) (b) as read together with
Article 251 (g) of the Constitution to investigate the matter expeditiously, report on the
findings and make a binding recommendation to H.E. the President.

The adoption of the Report was proposed by Hon. David lVakali, IVP and seconded by

Hon. Edward Muriu, IMP

MIN.NO/DCIJLACl2022t078: ADJOURNMENT

There being no other business, the meeting was adiourned at 5.30pm and the next
meeting shall be held notice

SIGNED: DATE: l e- /!' !??
(cH RUGARA GEORGE GITONGA, MP)



REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT . FIRST SESSION - 2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 15TH SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD ON TUESDAY 29TH NOVEMBER,2022 AT 2.30 P.M. IN THE MINI
CHAMBER, COUNTY HALL.

PRESENT
Members
1. Hon. Murugara George Gitonga, [/.P. - Chairperson
2. Hon. JMutuse Eckomas l/lwengi, OGW, tt/.P.-Vice- Chairperson
3. Hon. Onyiego Silvanus Osoro, [Vl.P.

4. Hon. l\4uchira Michael [Vlwangi, lM.P.

5. Hon. Gichohi Kaguchia John Philip, M.P.
6. Hon. [Vuriu Wakili Edward, lVl.P.

7. Hon. N/akali John Okwisia, M.P.
B. Hon. Malna Jane Njeri, M.P.

ABSENT WITH APOLOGY
1. Hon. (Dr.) Otiende Amollo, SC, t\4.P

ABSENT
1. Hon. lVlaalim Farah, [t4.P.

2. Hon. Francis Kajwang'Tom Joseph, M.P
3. Hon. Junet Mohamed, CBS, lvl.P.
4. Hon. lVohamed Aden Daudi, IVLP.

5. Hon. lVlogaka Stephen [t4, l\4.P.
6. Hon, Siyad Amina Udgoon, [Vl.P.

ADVOCATES AND WITNESSES
1. Rev. Dennis Nthumbi -
2, Rev. Ben Carson lt/osiemo
3. Hon. Kennedy M. Okongo
4. [/s. Bunzi Jackline
5. Mr. Zachariah Matayo

Petitioner
Personal Assistant to Rev, Dennis Nthumbi
Advocate for the Republican Liberty Party
Advocate for the Republican Liberty Party
Republican Liberty Party

1



6. t\4

7. lvl

B.M
9.M
10. N/l

1 1.lV

s. Kerubo L. Onchiri
r. Dickson Nyaribo
r. Geoffrey Langat
r. Nelson tMutai

r. Jotham Arua
r. Davis Osiemo

JLAC COMMITTEE SECRETARIAT
1. [Vlr. Douglas Katho
2. Mr. Ronald Walala
3. ltlr. Abdirahim Omar
4. IVIr. Clive OnYancha
5. [vls. Jael Ayiego Kilaka
6. lVlr. Alvin Ochieng'
7. [t/s. Vivienne Ogega
B. Mr. Joshua Kiilu
L tt/s. Mitchell Omuom

Republican Liberty Party
Republican Liberty Party
Petitioner
Advocate for Petitioner, Geoffrey Langat
Advocate for Respondent, Justus Nyang'aya
Advocate for Respondent, Justus Nyang'aya

Clerk Assistant
Senior Legal Counsel
Fiscal Analyst ll
Clerk Assistant lll
Clerk Assistant lll
Research Officer lll
Research Officer lll
Legal Counsel
Legal Counsel
Media Relations Officer
lrledia Relations Officer
Audio Officer
Public Communications Officer
SerjeantAt-Arms
Serjeant-At-Arms

10. Ms
1 1.lVlr.
12.lt[r.
13. lVs
14.Mr.
15. tMr.

Fridah Ngari
Daniel Psirmoi
Peter tMutethia
Julie Faithy
Stanley Lagat
Antony Mugendi Kariuki

AGENDA
1. Prayers
2. Preliminaries
3. lt/atters arising
4. Public hearing of the Response by Mr. Justus Nyang'aya (Commissioner

rEBC)
5. public hearing of the Response by Ms. Juliana Cherera (vice-chairperson

lEBc)
6, Any Other Business
7. Adjournment/ Date of the Next Meeting

MIN. NO/DClJLAC120221068: PRELIMINARIES

The meeting was called to order at thirty five minutes past two o'clock by the Chairperson

followed by a word of prayer from the Chairperson and thereafter lVlembers of the

Committee introduced themselves.

MIN.NO/DclJLACl2022l069: ADOPTION OFTHE AGENDA

The agenda was adopted having been proposed by Hon. lVakali John Okwisia, [t/l.P
and seconded by'Hon. lVluriu Wakili Edward, [M.P.

2

MIN.NO/DClJLACl2022l070: CONFIRMATION OFMINUTES



The agenda was deferred

M I N. NO/D C I JLAC I 2022t 07 1 PUBLIC HEARING OF THE RESPONSE BY Mr.
JUSTUS NYANG',AyA (COMMtSStONER IEBC)

[/r. Jotham Arwa Advocate for the Respondent, Commissioner Justus Nyang'aya,
appeared before the Committee and made submissions on the Petitions filed against the
Respondent.

The Advocate made reference to the letters dated l Bth November 2022 and 21"t
November 2022 requesting for information pursuant to Article 50(1) of the Constitution of
Kenya that is required for his client's defense. Counsel stated that he needed to
understand the charges against his client before responding.

The Committee l/embers and the Petitioners thereafter posed questions to the Petitioner
seeking clarifications on various issues arising from his Presentation.

The Petitioners sought the following from the Committee

a) To expedite the process and not to grant the Respondent more time as it is a
delaying tactic to slow down the proceedings and delay the petitioners' pursuit of
justice.

b) To make recommendations on the Petitions and consider them on merit.

The Committee resolved that the Respondent was at liberly to file a response and or
written submissions within the day but not later than 6:00 PlVl.

MlN. NO/DC|JLAC|2022|072: PUBLIC HEARING OF THE RESPONSE BY MS.
JULTANA CHERERA (VtCE-CHA|RPERSON |EBC)

The Committee received a letter dated 29th November 2022, from the Advocates for the
Respondent, Commissioner Juliana Cherera. The letter stated that the time that was
given to Counsel for the Respondent was in his view not sufficient for him to take
instructions and deal with the matter sufficiently. The Advocate therefore applied to the
committee to be granted seven days to enable him take instructions and file documents.

The Petitioners were accorded an opportunity to submit on the prayer sought by the
Respondent. Counsel on behalf of Republican Liberty Party submitted that a prima facie
case be entered against all the respondents. [tIr. Mutai Advocate for Petitioner Geoffrey
Langat submitted that the letter was merely a delaying tactic and the Committee should
not entertain the same. Petitioner Rev. Nthumbi submitted that it was clear that the Four
Respondents were simply forum shopping and had no intention to appear before the
Committee.

3



The Committee, whilst taking into account the stringent timelines imposed by the Standing

orders as well as the Speaker's directions, pointed out that it would not be possible to

grant the Respondent the Seven days sought. The Committee however resolved that the

Respondent, Commissioner Juliana Cherera was at liberty to file a written response

preferably under oath and written submissions by close of business of the day.

MlN. NO/DClJLACt2022l073: ADJOURNMENT

There being no other business, the meeting was adjourned at thirty minutes past four

o'clock. The next meeting will be held on notice.

SIGNED:..... DATE: ]u,lt'2-7-
(cHAl ER HON URUGARA GEORGE GITONGA, MP)
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REPU Ltc KENYA

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT . FIRST SESSION .2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 14IH SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD ON TUESDAY 29TH NOVEMBER,2022 AT 8.OO A.M. IN THE MINI
CHAMBER, COUNTY HALL.

PRESENT
Members
1. Hon. Murugara George Gitonga, lV.P. - Chairperson
2. Hon. Mutuse Eckomas [\4wengi, OGW, tVl.P.-Vice- Chairperson
3. Hon. Onyiego Silvanus Osoro, [/1.P.

4. Hon. Muchira [Vlichael lVwangi, M.P.
5. Hon. Gichohi Kaguchia John Philip, lV.P.

6. Hon. Muriu Wakili Edward, [/.P.
7. Hon. Makali John Okwisia, M.P.
B. Hon. ltlaina Jane Njeri, til.P.

ABSENT WITH APOLOGY
1. Hon. (Dr.) OtiendeAmollo, SC, lvl.P

ABSENT
1. Hon. Maalim Farah, [Vl.P.

2. Hon. Francis Kajwang'Tom Joseph, [/.P
3. Hon. Junet fi/ohamed, CBS, lV.P.
4. Hon. Mohamed Aden Daudi, [/.P.
5. Hon. Mogaka Stephen [VI, Ml.P.
6. Hon. Siyad Amina Udgoon, lV.P.

ADVOCATES AND WITNESSES
1. Rev. Dennis Nthumbi
2. Rev. Ben Carson lt/osiemo
3. Hon. Kennedy M. Okongo
4. It/s. Bunzi Jackline
5. lt[r. Zachariah tVatayo

Petitioner
Personal Assistant to Rev. Dennis Nthumbi
Advocate for the Republican Liberty Party
Advocate for the Republican Libefty Pafty
Republican Liberty Party

1



6. lVs. Kerubo L. Onchiri
7. l\4r. Dickson Nyaribo
8. lVlr. Geoffrey Langat
L lVr. Nelson tMutai

JLAC COMMITTEE SECRETARIAT
1. t\4r. Douglas Katho
2. [Vr. Ronald Walala
3. lVlr. Abdirahim Omar
4. lVlr. Clive Onyancha
5. tt/s. Jael Ayiego Kilaka
6. tr4r. Alvin ochieng'
7. tMs. Vivienne Ogega
B. lVr. Shadrack Omondi
9. lVr. Joshua Kiilu
1 0. lVs. IVitchell Omuom
11. tMr. Fridah Ngari
12.ltAr. Peter lVlutethia
13. tVls. Julie Faith
14. Mr. Stanley Lagat
15. lVr. Antony lMugendi Kariuki

Republican Liberty Party
Republican Liberty Party
Petitioner
Advocate for Petitioner Geoffrey Langat

Clerk Assistant
Senior Legal Counsel
Fiscal Analyst ll
Clerk Assistant lll
Clerk Assistant lll
Research Officer lll
Research Officer lll
Legal Counsel
Legal Counsel
Legal Counsel
Media Relations Officer
Audio Officer
Public Communications Officer
Serjeant-At-Arms
Serjeant-At-Arms

AGENDA
1. Prayers
2. Preliminaries
3. lVlatters arising
4. public hearing of the Response by Ms. Juliana Cherera (Vice-Chairperson

!EBC)
5. Public hearing of the Response by Mr. Francis Wanderi (Commissioner IEBC)

6. Any Other Business
7. Adjournment/ Date of the Next lVleeting

MlN. NO/DClJLACl2022l062: PRELIMINARIES

The meeting was called to order at fifty minutes past eight o'clock by the Chairperson

followed by a word of prayer from the Chairperson and thereafter Members of the

Committee introduced themselves.

MIN.NO/DCtJLAcl2022l063: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. lVlaina Jane Njeri, M.P. and

seconded by Hon. Gichohi Kaguchia John Philip, [Vl.P.

MIN.NO/DCtJLACl2022l064: CONFIRMATION OF MINUTES

The minutes of the 11th sitting held on Friday 25th November 2022 were confirmed as a

true recording of the deliberations of the sitting, having been proposed by Hon. lVuriu

2

Wakili Edward, l\4.P. and seconded by Hon. [Vlaina Jane Njeri, lV.P



The minutes of the 12th sitting held on Thursday 28th November 2022 were confirmed as
a true recording of the deliberations of the sitting, having been proposed by Hon. l\4uchira
IMichael [/wangi, lV.P. and seconded by Hon. It/akali John Okwisia, lV.P.

M I N. NO/D C I JLAC I 2022t 065. PUBLIC HEARING OF THE RESPONSE BY MS
JULIANA CHERERA (VtCE-CHA|RPERSON !EBC)

The Committee received a letter dated 29th November 2022, from the Advocates for the
Respondent, Commissioner Juliana Cherera. The letter stated that the Respondent
having been denied a ten (10) day adjournment of the proceedings to facilitate fair hearing
including adequate time and facilities to prepare a response, the Commissioner Juliana
Cherera would not participate further in the Proceedings of the Committee.

The Committee resolved that The Respondent and/or her advocate be granted more time
to appear before the committee on Tuesday 29th November, 2022 at 4:00p.m.

MlN. NO/DC|JLAC12022|066: PUBLIC HEARING OF THE RESPONSE BY MR
FRANCTS WANDERT (COMM|SStONER IEBC)

The Advocate appearing for the Respondent, Commissioner Francis Wanderi, appeared
before the Committee and made submissions on the Petitions filed against the
Respondent.

The Advocate made reference to the letter dated 22nd November 2022, requesting for
minutes of meetings between commissioners, National Security Advisory council and
footage from Bomas which they had not yet gotten.

ln conclusion the Advocate stated that the Respondent will not submit himself to the
proceedings as he had not received the documents requested via the said letter.

The Committee [Members thereafter posed questions to the Petitioner seeking
clarifications on various issues arising from his Presentation.

The Petitioners sought the following from the Committee

a) The Committee to expedite the process and not to grant the Respondent more
time as it is a delay tactic meant to slow down the proceedings.

b) The Committee to make recommendations on the Petitions and consider them
competent and with merit.

c) The Committee to consider the Petitions against the Respondent as unchallenged.

The Committee resolved that the Respondent is at liberty to file a response and or written
submissions within the day but not later than 6:00 Pl\4.

3



MlN. NO/DClJLACl2022l067: ADJOURNMENT

There being no other business, the meeting was adjourned at eleven o'clock. The next

meeting will be held on Tuesday, 2911112022 at 2.30 p.m.

SIGNED DArE: . .3.a:.1.1.
(cHAr RS GARA GEORGE GITONGA, MP)
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REPUBLIC OF

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - FIRST SESSION - 2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 13TH SITTING OF THE JUSTTCE AND LEGAL AFFAIRS
COMMITTEE HELD ON MONDAY 28TH NOVEMBER,2022 AT 2.30 P.M. IN THE MINI
CHAMBER, COUNTY HALL.

PRESENT
Members
1. Hon. Murugara George Gitonga, M.P. - Chairperson
2. Hon. lt/utuse Eckomas [Vwengi, OGW, tM.P.-Vice- Chairperson
3. Hon. Onyiego Silvanus Osoro, It/I.P.
4. Hon. lt4uchira [Vlichael lVwangi, lV.P.
5. Hon. Gichohi Kaguchia John Philip, tt/.P.
6. Hon. Muriu Wakili Edward, N/.P.

7. Hon. l/akali John Okwisia, M.P.
8. Hon. [Maina Jane Njeri, tV.P.

ABSENT WITH APOLOGY
1. Hon. (Dr.) Otiende Amollo, SC, tvl.P

ABSENT
1. Hon. Maalim Farah, [t/.P.
2. Hon. Francis Kajwang'Tom Joseph, [VI.P

3. Hon. Junet ft/ohamed, CBS, [/.P.
4. Hon. tVohamed Aden Daudi, [M.P.

5. Hon. lt/ogaka Stephen [M, [vl.P.
6. Hon. Siyad Amina Udgoon, l\4.P.

IN ATTENDANCE

PETITIONERS, WITNESSES AND ADVOCATES FOR THE RESPONDENTS
1. Rev. Dennis Nthumbi - Petitioner
2. Rev. Ben Carson [tlosiemo - Personal Assistant to Rev. Dennis Nthumbi
3. Hon. Kennedy It/. Okongo - Advocate for the Republican Liberty Party

1



4. lMs

5. [Vr
6. [i/s
7. lVlr

B. I\4r

9. [/r
10.lVr

Bunzi Jackline
Zachariah [/atayo
Kerubo L. Onchiri
Dickson Nyaribo
Apollo Mboya
Geoffrey Langat
Nelson t\4utai

JLAC COMMITTEE SECRETARIAT
1. lVr. Douglas Katho
2. [/s. Emma Essendi
3. t\Ar, Abdirahim Omar
4. t\Ir. Clive OnYancha

5. lVs. Jael AYiego Kilaka
6. Mr. Alvin Ochieng'
7. Ms. Vivienne Ogega
8. Mr. Joshua Kiilu
9. lVls. lVlitchell Omuom
10.lMr. Daniel Psirmoi
11. [/r. Peter tVlutethia
12.lMs. Julie FaithY
13.tilr. StanleY Lagat
14.tVr. AntonY f\4ugendi Kariuki

Advocate for the Republican Liberty Party
Republican Liberty Party
Republican Liberty Party
Republican Liberty Party
Advocate for Respondent, Juliana Cherera
Petitioner
Advocate for Petitioner Geoffrey Langat

Clerk Assistant
Senior Legal Counsel
Fiscal Analyst ll
Clerk Assistant lll
Clerk Assistant lll
Research Officer lll
Research Officer lll
Legal Counsel
Legal Counsel
Media Relations Officer
Audio Officer
Public Communications Officer
Serjeant-At-Arms
SerjeanlAt-Arms

I

AGENDA
1. Prayers
2. Preliminaries
3. lVlatters arising
4. Pubtic hearing of the Response by Ms
5. Any Other Business
6. Adjournment/ Date of the Next Meeting

lrene Masit (Commissioner IEBC)

MlN. NO/DCtJLACt2022l057: PRELIMINARIES

The meeting was called to order at forty minutes past two o'clock by the Chairperson

followed by a word of prayer from the Chairperson and thereafter lt/embers of the

Committee introduced themselves.

MIN.NO/DctJLAct2022l058: ADOPTION oFTHEAGENDA

The agenda was adopted having been proposed by Hon. lVaina Jane Njeri, M.P. and

seconded by Hon. lt/uriu Wakili Edward, [V1.P.

MIN.NO/DCIJLACI2O22IO59: CONFIRMATIONOFMINUTES

The agenda was deferred.

2
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MrN. NO/DC/JLAC t2022t060: PUBLIC HEARING OF THE RESPONSE BY MS.
rRENE MASrT (COMMISStONER tEBC)

The Committee received a letter dated 28th November 2022, from the Advocates for the
Respondent, Commissioner lrene Masit. The letter reiterated the Advocates' oral
submissions made on 24th November 2022 and stated that Commissioner lrene ltlasit
would not participate further in the Proceedings of the Committee.

The Petitioners sought the following from the Committee

a) To consider the Petition as unchallenged and
b) The Commissioner, [Vls. lrene lVlasit to face legal consequences for absconding

the hearing.

The Committee resolved that the Respondent was at liberty to file a written response
preferably under oath as well as written submissions which the committee would consider
in its deliberations.

MlN. NO/DClJLACl2022l061: ADJOURNMENT

There being no other business, the meeting was adjourned at twenty minutes past three
o'clock. The next meeting will be held on Tuesday, 2911112022 at 8.00 a.m.

SIGNED:
(cHAtRP H URU RA GEORGE GITONGA, MP)
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REPUBLIC OF KEJ{YA

THE NAT!Ci\!AL tr ISEMBLY

THIRTEENTH PARLIAMENT - FIRST SESSION - 2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COI,IMITTtr,= ON -uSTICE AND LEGAL AFFAIRS

MINUTES OF THE lOTH SITTING OF THE.II.JSTICq,!ND LEGAL AFFAIRS COMMITTEE HELD
oN FRIDAY 25rH NOVEMBER, 2022 Ar 10.00 A.M:.IryJ-IE rUIII cH4n/rBERS, COUNTY HALL.

a

PRESENT
Members
1. Hon. [Murugara George Gitonga, IVLP.
2. Hon. [/lutuse Eckomas llivei^,gi, tU.P.
3. Hon. Onyiego Silvanus Osoro, [\I.P.
4. Hon. [/luchira tMichael l\ilwangi, [/.P.
5. Hon. Gichohi Kaguchia John Philip, lV.P
6. Hon. [/akali John Okwisia, i/i.P.
7. Hon. [/uriu Wakili Eciwarci, iVl.P.

B. Hon. lt/aina Jane Njeri, lVl.P.

ABSENT WITH APOLOGY
1. Hon. (Dr.) Otiencje Hmotio, SC, il/.P

ABSENT
1. Hon. IVlaalim Farah, N/.P.

2. Hon. Francis Kajwang'Torn Joseph, [V.P
3. Hon. Junet lVohamed, lvt.P.
4. Hon. lVlohamed Aden Darrdi, lV.P.
5. Hon. lVogaka Stephen !M, Jt/l.P.

6. Hon. Siyad Amina Udgoon, l\1.P.

ADVOCATES AND Wl'ihrESSES
1. Geoffrey Langat
2. Nelson lVutai

SECRETARIAT
1. lVlr. Douglas Katho
2. [t/r. Ronald Walala
3. IVr. Abdirahim Omar
4. lVr. Clive Onyancha

- Chairoerscn
\r: -. - ^)- - )-.^-.,-r- L ..-:€ - -;"ij..-pCISOn

Petitioner, Fatah and Co. Advocates
Kandie [Vlutai [/1. Advocates

Clerk Assistant ll
Senior Legai Uorrnsel
Fiscai Analyst ll
Clerk Assistant lll

1



5. IVs. Jael Ayiego Kilaka
6. Mr. Josephat Kuiyoni
7. lVr. Alvin Ochieng'
8. lMs. Vivienne Ogega
9. lVs. Fridah Ngari
10. tMr. Peter lVutethia
11.lVr. John Ng'ang'a
12. lVlr. Eugene Luteshi
13.lVs. Julie Faith [Viaiala
14.lVr. Stanley Lagat
15.lVr. Antony lVlugendi Kariuki

Clerk Assistant lll
Legal Counsel I

Research Officer lll
Research Officer lll
lVedia Relations Officer
Audio Ofiicer
Audio Officer
Atrciio Olficer
Pubiic Communications Officer
Serjeant-At-Arrris
Serieant-At-Arms

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of [Vlinures
4. Petition by the Geoffrey Langat (Hearing of the Petitioner)
5. IMatters arising
6. Any Other Business
7. Adjournment/ Date of the Next lMeeting

MlN. NO/DClJLACI2O22|052: PRELIruiihriA.RiES

The meeting was called to order at ten o'clock by the Chairperson followed by a word of prayer and
thereafter [Members of the Cornmit'iee and the secretariat introduced themselves.

MIN.NO/DClJl-AC!2A221'i,53:,\DCPT:,1}" CF t'HEAGENDA

The agenda was adopted having been proposeo by rlon. Onyiego Silvanus Osoro, ttI.P. and
seconded by Hon. Gichohi Kaouchia.lohn Philip, ivi P

MIN. NO/DCIJLACi2O22iT54: COi.IFIRriIrrI-iOIV OF THE MINUTES OF THE PREVIOUS
SITTING

The minutes of the 7th sitting held on -lr-resday 22"j [.Jovember 2022 were confirmed as a true
recording of the deiiberations of the sitting, having been proposed by Hon. N/uchira tt/ichael
ft/lwangi, [M.P. and seconCed by Hon. lVaina Jane N;eri. lr/1.P.

The minutes of the 8th sitting heici orr 1-hursday 2ztth November 2022 were confirmed as a true
recording of the cieiiberations cf tt're sitring, rr?\.,ir)g iieen pr'oposed by Hon. lVakali John
Okwisia, [/1.P. anci seconded oy Hon. Glchohi Kagucirra John Philip, IM.P.

The minutes of the 9th sitting held on Thursday 24th November 2022 were confirmed as a true
recording of the deiiberaticns of the sittiirg !'ravi:rg ileen proposed by Hon.[Maina Jane Njeri, M.P.
and seconded by Hon. Gichohi Kaguchia Jcrrr, Pi:i.ip, lvl.P.

MlN. NO/DC|JLACI2022I055: PETITIO!$ BY [LlR GEOFFREY LANGAT (HEARING OF THE
FE'T'ITiCNER)

1. An oath was admin:stered to the petltioner fr;tiovi,ing which he was given an opportunity to
introduce himseli to rl^re ccntrxittee ,'rrerni:ers pres3:-,..
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2. The petitioner was allowed one hour to prosecute his petition before the committee
whereof he laid down various grounds upon which the four IEBC commissioners, lrene
lVlasit, Juliana Cherera, Francis Wanderi and Justus Nyang'aya, should be investigated
by the committee. The various grounds highlighted among others include;

a) Gross misconduct;
b) Gross incompetence;
c) lnsubordination of the commission contrary the IEBC Acl2o11;
d) Gross violation of the Constitution of Kenya 2A1O including chapter 6 and
e) Appointing a law firm contrary to Procurement Laws and Regulations of the

Commission.

The Petitioner, [/r. Geoffrey Langat, in con:lusion made the following prayers;
a) To find that the lndependent Electcral and Boundaries Commission

commissioners, lrene lVasit, Juliana Cherera, Francis Wanderi and Justus
Nyang'aya, have committed serious violations of the Constitution and the law,
including contravention of chapter six of the constitution of Kenya.

b) To find that the lndependent Flec'ioi'al and Boundaries Commission
commissioners, lrene [/asit, Juliana Cherera, Francis Wanderi and Justus
Nyangaya are guilty of gross misconduct whiie performing their duties as members
of the commission.

c) To find that lndependent Electoral and Boundaries Commission commissioners
lrene [/asit, Juliana Cherera, Francis lVanderi and Justus Nyang'aya are
incompetent to hold the office of commissioners.

4. The Committee Members thereafter pos,ed questions to the Petitione;- seeking
clarifications on various issues from his Presentation. The Petitioner made clarifications
on various issues that the Ccmrnittee had soitght including misspelt names of two
Commissioners, Juliana Cherera and Justus Nyang'aya. He urged the Committee to allow
the amendments in the interest of substantive justice.

The Advocate appearing for the Petitioner, [Vr. Nelson lVutai was also accorded an
oppoftunity to submit on behalf of his client.

MlN. NO/DClJLACl2022l056: ADJOURhIMEt\T'
There being no other business, the meeting was acljourned at thirty minutes past eleven
o'clock. The next meeting I be held on 2511112022 at two o'clock

SIGNED: DATE
.>g- |i-Jc'zz
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REPUBLIC OF KENYA

THE NA-:"iO}.IAL ASSEMBLY

THIRTEENTH PARLIAIUIENT - FIRST SESSION .2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COIUMITTEE ON .rt-iSTlCE AND LEGAL AFFAIRS

MINUTES OF THE gTH SITTING OF THE JUSTICE AND LEGAL AFFAIRS COMMITTEE
HELD ON THURSDAY 24th NOVEMBER, 2022 AT 3.OO P.M. IN THE MINI CHAMBER,
COUNTY HALL.

PRESENT
Members
1. Hon. Nlurugara George Gitonga, [\I.P.
2. Hon. [/utuse Eckornas lulwengi, [M.P.

3. Hon. Onyiego Silvanus Osoro, [/.P.
4. Hon. Gichohi Kaguchia John Philip, t\l.P
5. Hon. lt/akali John Okwisia, lVI.P.

6. Hon. Maina Jane Njeri, tt/.P.

ABSENT WITH APOLOGY
1. Hon. (Dr.) OtiencleAmollo, SC, NI.P
2. Hon. l/{uchira lVichael lVlwangi, lV.P
3. Hon. IMuriu Wakili Edward, [/.P.

ABSENT
1. Hon. lVlaalim Farah, IVl.P.

2. Hon. Francis Kajwang'Tom Joseph, [/.P.
3. Hon. Junet l/ohamed, CBS, tvl.P.
4. Hon. lMohamed Aden Daudi, lV.P.
5. Hon. ltlogaka Stephen [\4, [t/.P
6. Hon. Siyad Amina Udgoon tVl.P.

ADVOCATES AND WITI{ESSES
1. Rev. Dennis Nthumbi - Petitioner

SECRETARIAT
1. tt/r. Douglas Katho
2. JVlr. Ronald Walala

- Chairperson
-Y!ce- Chairperson

Clerk Assistant ll
Senior Legal Counsel
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3. lVr. Abdirahim Omar
4. lVr. Clive Onyancha
5. [Vs. Jael Ayiego Kilaka
6. [Vlr. Sisto [Vacharia
7. lVlr. Josephat Kuiyoni
B. lVlr. Denis Abisai
9. [Vlr. Ahmed Saiim Abdalla
10.lMr. Alvin Ochieng'
11.lVs. Vivienne Ogega
12.lVs. Fridah Ndari
13. tt/r. Peter lMutethia
14.1\4s. Julie Faith
15.lVlr. Stanley Lagat
16.lVr. Antony lVlugencii Kariuki
17.ltlr. John Ng'ang'a
18. tt/r. Eugene Lr.rteshi

Fiscal Analyst ll
Clerk Assistant lll
Clerk Assistant lll
Clerk Assistant lll
Legal Counsel I

Deputy Director-Legal Services
Clerk Assistant ll
Research Officer lll
Research Officer lll
lViedia Relations Officer
Autiio Cfiicer
Pu blic Commun ications Officer
Serjeant-At-Arms
Serjearrt-At-Arms
.\udio Officer
Aucrio Onicer

I

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of minutes
4. Petition by the Rev. Dennis Ndwiga Nthurntoi {Flearing of the Petitioner)
5. Any Other Business
6. Adjournment/ Date of the Next lVeeting

MlN. NO/DClJLACl2tt22iA48: PREL|MtNAR|ES

The meeting was calleC to order at five minutes past three o'clock by the Chairperson and
thereafter lVlembers of the Conrmittee and the secretariat introduced themselves.

MlN. No/DclJL$cl2c22ia4.9: CONFIRUIAT]Gt': oF THE MTNUTES oF THE
PREVIOUS MEEi'ING

This agenda ite,^n vyas deferred

M I N. NO/D C I JLAC t2a22t A5A: PETiTION B'/ 'i;IE R.EV. DENNTS NDWIGA NTHUMBI
(tiEARING Crr -iHr_* 

I;ETIT|ONER)

An Oath was administered to the petitioner following which he was given an opportunity to
introduce himself to the ccm:'nittee mernbers pres:nl

The petitioner was allowed one hour to prosecute his petition before the committee whereof
he laid down various groun,Cs upon which the four" dissenting IEBC commissioners should
be investigated by the committee" The various grounds highlighted among others included:

a. Failure to promote national uniry !n execu'ticrr of treir constitutional mandate.
b. Failure to conduct themselves as per the cliciates of the public Officers Ethics Act;

i nclud i n g i m pa r"tia ! it1r, nepotism or" favor-itlsnn.
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c. Gross misconduct
d. Gross incompetence
e. Gross violation of the constitution and the IEBC act

3. The Petitioner, Rev. Dennis Ndwiga Nthumbi, in conclusion made the following
prayers:

a) The National Assembly Committee on Justice and Legal Affairs accepts his
Petition.

b) Removal of the four dissenting commissioners since the petition has sufficient
grounds for their removal as provided for under Article 251(1) of the Constitution
of Kenya.

c) That the National Assembly sends this Petition to the president for his further
action including formation of a tribunal.

4. The Committee [/embers thereafter posed questions to the Petitioner seeking
clarifications on various issues arising from his Presentation.

MIN.NO/DClJLACl2022l051: ADJOURNMENT

There being no other business, the meeting was adjourned at 4.55pm. The next
meeting will be held on 2511112022 at 10,00 a.m. However, members resolved to come
one hour earlier at 9.00 a.m. for housekeeping matters.

SIGNED: DATE 7s-tl -1D7:L
RS URUGARA GEORGE GITONGA, MP}
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REPUBLIC OF KEIVYA

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - FIRST SESSION .2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES oF THE a-r'slrrlNc oF THE JUSTIcE AND LEGAL AFFATRS coMMtrrEE HELDoN THURSDAY 24'h NOVEMBER, zo22 AT 10.00 A.M. tN THE MtNl cHAMBER, couNTy
HALL.

PRESENT
Members
1. Hon. ltllurugara George Gitonga, M.p. - Chairperson
2. Hon. Mutuse Eckomas tVlwengi, M.p. -vice- chairperson
3. Hon. Maalim Farah, M.P.
4. Hon. Francis Kajwang'Tom Joseph, tr/.p.
5. Hon. Onyiego Silvanus Osoro, [/.p.
6. Hon. Junet N/lohamed, CBS, M.p.
7. Hon. Gichohi Kaguchia John philip, IV.p.
8. Hon. Mohamed Aden Daudi, tM.p.
9. Hon. Makali John Okwisia, M.p.
10 Hon N/ooaka.stenhen t\/l l\r D

-9--"-' ! 
'trt 't'rr '

11. Hon. [t/aina Jane Njeri, M.p.

ABSENT WITH APOLOGY
1. Hon. (Dr.) Otiende Amollo, SC, lV.p
2. Hon. Muriu Wakili Edward, tV.P.
3. Hon. l\4uchira ftlichael Mwangi, tM.p
4. Hon. Siyad Amina Udgoon, tM.p.

FRIENDS OF THE COMMITTEE
1. Hon. OpiyoWandayi,CBS, lvp
2. Hon. Makali lVIulu, IVP
3. Hon. Guyo AliWario, IVP
4. Hon. Gideon Mulyungi, tVIP
5. Hon. Were Charles Ong'ondo, lVp
6. Hon. Okuome Andrew Adipo, Ir/P
7. Hon. Amos lMwago, [vlP
8. Hon. Dorice Donya Aburi, Mp
ADVOCATES AND WITNESSES
1. Mr. Kennedy lV. Okong'o

1.

Advocate for the Republican Liberty party



2.
3.
4.
5.
b.
7.
8.
9.
10
11

l\4r. Dickson Nyaribo
Ms. Linet Kerubo
Dr. Jotham Anva
lVr. Donald B. Kipkorir
Mr. Apollo lVboya
lMr. Danstan Omari
[/r. Nduru Gichamba
Mr. Samson Nyaberi
Mr. Collins l\ilalinda
Mr. Brian Korir

SECRETARIAT
1. [Vlr. Douglas Katho
2. Mr. Dennis Abisai
3. lVr. Ronald Walala
4. Mr. Abdirahim Omar
5. Mr. Clive Onyancha
6. Ms. Jael Ayiego Kilaka
7. Mr. Alvin Ochieng'
8. [Vls. Vivienne Ogega
L lVs. Fridah Ngari
10. lVs. Julie Faith
11. Mr. Peter lVutethia
12.ltAr. Stanley Lagat
13. tt/lr. Antony tVlugendi Kariuki
14.Mr. Eugene Luteshi
15. lVlr. John Ng'ang'a

- Republican Liberty Party
- Republican Liberty Party
Rachier and Amollo
- KTK Advocates
- Apollo & Co. Advocates
- l\rlusyoki lVlogaka Advocates
- Gichanrba & Company Advocates
- O. [/. Gichuki & Company Advocates
- KTK Advocates
- KTK Advocates

Clerk Assistant ll
Deputy Director, Legal Services
Senior Legal Counsel
Fiscal Analyst ll

Clerk Assistant lll
Crerk Assistani lll
Research Officer lll
Research Officer lll
iVledia Reiations Officer
F ublic Communications Officer
Auclio Ofiicer
Serjeant-At-Arrns
Serleait-At-Arrns
AuCio Ofr'icer
Auciic Officer

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of lVlinutes of the Previous Sittirrg
4. Petition by the Republican Liberty Party (Hearing of the Petitioner)
5. Cross Examination of the Republican Liberty Party
6. Any Other Business
7. Adjournment/ Date of the Next lVeeting

MlN. NO/DClJLACl2A22lA42: PRELlR.,llNA,l:ES

The meeting was called to order at twenty five minutes past ten o'clock by the Chairperson
followed by a word of pralrep.

Members of the Committee introduced thernse,ves and the presence of senior political leaders
and other Members of Parliament in attendance was also noted by the Committee.

MIN.NO/DCiJLAC/2022t043: CONFIRMATIONOFMTNUTES

This agenda item was deferred.

MIN. NO/DC/JLACI2O2ilA44: PETITION BY THE REPUBLICAN LIBERTY PARTY
(HEARING OF THE PETiTiOT{ER)
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a. Preliminary Objection
The Advocates appearing for the Respondents nrade submissions on their Preliminary
Objections presented during the meeting.

The main
i)

ii)

iii)

legal issues raised by the Advocates representing the Respondents were:
Whether the Cornnnittee has Jurisdiction to entertain the four Petitions filed against the
Respondents;
That all the four Petitions facing the Respondents are incompetent because they
violate the provisions of Standing Order No. 223(f1 read together with Standing Order
No. 230(1);
That the proceeiings conti'avene Standing Crder No 230(a) of the National Assembly
which require each petition to be heard and determined within fourteen (14) days;
That the Respcndents were rrot given sufficient details to understand the charges to
prepare a defense thereto.

iv)

The Advocate appearing fcr the Republi;an Liberty Party rnacje submissions in response to the
Preliminary Objectic r-,s.

The Committee retreated tc nrake a decision on the legal issues raised in the Preliminary
Objections.

The Committee resolved as follows:
i) The Committee by a majority vote of the JViembers resolved that it has jurisdiction to

entertain the four Petiticns fileu{ against the Respondents.
ii) Hon. Junet l/ohamed, lV.P, on behalf of the lVinority Coalition registered his dissent

on the Committees resolution regarding irs jurisdiction.

iii) The committee resoiveci that the rest of the issues raised in the preliminary objections
would be considereci during its rerreat for purooses of reporl writing.

The Advocates representing the four Comnrissioners inorcateo they did not have instructions to
proceed with the rest of the hearings and withdrew from the proceedings.

b. Oral presentation on the Petition by the llepublican Party
The Advocate appearing on beiralf of the Petltioner, :,re Republican Liberty Party, made oral
submissions on the Petition as presenteo bet'ore'tl're Cornrliitee.

Learned Counsel for the petitioner urged the Committee to find that;

1. That the Four Commissioners namely, Juliana Cherera, Justus Nyang'aya, lrene Masit
and Francis Wanoeri seriousiy violared rhe Consrirution of kenya, and other relevant laws
including contravention of Chapter Six of the Constitution of kenya.

2. That the Four Commissioners namely, Juliana Cherera, Justus Nyang'aya, lrene Masit
and Francis Vl/anderi were involveci in gross rrisccnCuct in the performance of their duties
as Commssicners.

3. That the Four Commissioners nari-rely, .luliaira Cherera, Justus Nyang'aya, lrene Masit
and Francis \A/anderi are grossly incompetent

4. That the Fout' Ccrnmissioners namely, Juliana Cherera, Justus Nyang'aya, lrene IMasit

and Francis \,A/anderiare unfit to hold public Office.
5. That pursuant to the provislons rf articl*^ 251(3) cf the constitution, the Committee do

send the Petition to the president.
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M I N. NO/D C I JLAC I 2022t 045: CROSS EXAMINATION OF THE REPUBLICAN
PARTY

There was no cross-examination of the petitioner as Advocates for the Respondents
had withdrawn from the prcceedings and severa! men:bers of the Committee walked out
in protest.

MlN. NO/DClJLACl2022l046: ADJOURNMENT

Upon conclusion of su':n-.isstons by the A.cr,,ocate 'l:r' tl',: Repr-rblican Liberty Party, the
session was adjourned at ten minutes to two O'clock. The next session would
commence at Three O'clock.

SIGNED DArE: ll:?..:...
t \- ?ct 2..

(cHATRPERSON: U RA GEORGE GITONGA, MP)
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REPUBLIC OF KENYA

THE NATIOiTAL ASSEMBLY

THIRTEENTH PARLIANilENT . FIRST SESSION .2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 7IH SITTTNG OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD ON WEDNESDAY 23RD NOVEMBER, 2022 AT 8.OO A.M. IN THE
CPA ROOM, MAIN PARLIAMEI{T BUILDINGS.

PRESENT
Members
1. Hon. lt4urugara George Gitonga, HSC, lV.P
2. Hon. [t/lutuse Eckomas [\4wengi, OGW, t',1.P

3. Hon. Jt/aalim Farah, [t/.P.
4. Hon. (Dr.) Otiende Amollo, SC, lvl.P.
5. Hon. Onyiego Silvanus Osoro, [/.P.
6. Hon. iMohameci Acien Daudi, IVt.P.

7. Hon. [v{uchira tMichael IMwangi, [/1.P.
8. Hon. Gichohi Kaguchia John Philip, tM.P.
9. Hon. [Makali John Okwisia, [M.P.
10. Hon. [Muriu Wakili Edward, lVl.P.
11. Hon. tMogaka Stephen M, lV.P.
12.Hon. [/aina Jane Njeri, lM.P.

ABSENT WITH APOLOGY
1. Hon. Francis Kajwang'Tom Joseph, [t/.P
2. Hon. Junet l/lohamed, N/.P.
3. Hon. [Mohamed Aden Daudi, lVl.P.
4. Hon. Siyad Amina Udgoon, lV.P.

SECRETARIAT
1. tt/r. Douglas Katho
2. [vlr. Ronald Walala
3. IMr. Abdirahim Omar
4. tMr. Clive Onyancha

- Chairperson
-Vrce- Chairperson

Clerk Assistant ll
Senior Legal Counsel
Fiscal Analyst ll
Clerk Assistant lll
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5. [Ms. Jael Ayiego Kilaka
6. tVr. Alvin Ochieng'
7. [Vs. Vivienne Ogega
8. tMs. Fridah Ngari
9. Mr. Peter tMutethia
'10.lVls. Julie Faith
11. t\Ir. Stanley Lagat
12.\Ar. Antony tr/ugendi Kariuki

Clerk Assistant lll
Research Officer lll
Research Officer lll
lVedia Relations Officer
Audio Officer
Pulbic Communications Officer
Serjent-At-Arms
Ass ista nt Se rjea nt-At-Arms

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of [Vlinutes
4. lt/atters arising
5. Consideration of preliminary/preparatory matters on the Petitions for Removal

of IEBC Commissioners.
6. Any Other Business
7. AdjournmenU Date of the Next lVeeting

MlN. NO/DClJLACl2A2il036: PRELIMIIVARIES

The meeting was called to order at five minutes past eight o'clock by the Chairperson
followed by a word of prayer from the Chairperson.

MIN.NO/DClJLACl2022fi37: ADOPTION OFTHEAGENDA

The agenda was adopted having been proposed by Hon. (Dr.) Otiende Amollo, SC,
lV.P. and seconded by Hon. lVakali John Okwisia, tVl.P.

MlN. NO/DCliLACl2AZilO3B: CoNFlRivlATiON OF THE MlNUTES OF THE
PREVIOUS SITTING

The minutes of the 6th sitting held on Tuesday 22nd November 2022 were confirmed as
a true recording of the deliberations of the sitting, having been proposed by Hon. (Dr.)
Otiende Amollo, SC, [/.P. and seconded by Hon. Makali John Okwisia, lVl.P.

MlN. NO/DClJLACl2022l039: MATTERS ARiSlhlc

Under minute NO/DC/JLACl2022l033, the Ccmmittee was apprised on the legal
opinion regarding precedence on Puolic Participation in removal from office of a
member of a Comrnission or lndependent office pursuant to article 118 of the
constitution.

The committee noted that:-

(a) a lower threshold of public participation appiies to the consideration of a petition
for the removal of a constitutional office-holder;

(b) an unfiltered process does not guarantee an office-holder the right to a fat
hearing and ultimately leaves the committee with accusations that cannot be

2
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used in determining the viability of the grounds of the Petition or be transmitted
together with the Petition, if the Committee resolves that the Petition discloses a
ground for removal; and

(c) Parliament and its committees remain under an obligation to notify the public of
the time, Cate and publicly accessible venLle :rf any hearing it proposes to hold in
its consideration of a Petiticn for the remciral from office of a member of a
Commission or independent office under Article 251 of the Constitution.
Parliament or its committees may elect to deal with any information provided by
the public with regard to the consideration of the Petition in the manner it deems
fit

MlN. NO/DC/JL ACt2022t040:
PREPARATORY MATTERS ON
COMMISSIONERS.

CONSIDERATION
THE PETITIONS

OF PRELIMINARY I
FOR REMOVAL OF IEBC

1. The proposed ground rules to guide the Cornmittee were presented during the
meeting and thereafter-the Ccmmittee adopied them as oroposed by Hon. lVaalim
Farah, [tl.P. and second by Hon. Gichohi Kaguchia John Philip, lVl.P. subject to a
number of proposed corrections.

2. The Hon. (Dr.) Otiende Amollo, SC, [/P raisecl an objection to the proceedings,
proposing adjournment since he will be awav on other Parliamentary duties during
the consideration of the Petitions as indicated in the schedule.

MlN. NO/DCIJLAC!2A221A41: AD..!CURNMEIJT

There being no other business, the meeting was adjourned at twenty minutes past nine
o'clock. The next meeting will be held on Thursday 2411112022 at 9.00 a.m.

SIGNED:.... DATE: 2-<'-lj-7t,ZL
E HON URI.JGARA GEORGE GITONGA, MP)
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - FIRST SESSION .2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 6TH SITTING OF THE JUSTICE AND LEGAL AFFATRS
COMMITTEE HELD ON TTJESDAY 22ND NOVEMBER, 2022 AT 1O.OO A.M. IN THE
CPA ROOM, MAIN PARLIAMENT BUILDINGS.

PRESENT

Members
1. Hon. Nlurugara George Gitonga, IVl.P.

2. Hon. lt/lutuse Eckomas lvlwengi, M.P.
3. Hon. lMaalim Farah, [t/P
4. Hon. Francis Kajwang'Tom Joseph, [t/.P
5. Hon. iunet ilrlohameci, lVI.P.

6. Hon. (Dr.) Otiende Amollo, SC, IV1.P.

7. Hon. Onyiego Silvanus Osoro, [/.P.
B. Hon. lVlohamed Aden Daudi, lVl.P.

9. Hon. lVuchira lVichael lt/wangi, l\1.P.
10.Hon Gichohi Kaguchia John Philip, tU P
11. Hon. tr/akali John okwisia, tv.P.
12.Hon. IVuriu Wakili Edward, lV.P.
13.Flon. [Vogaka Stephen tvl, tV.P.
14. Hon. [/aina Jane Njeri, tt4.P.

ABSENT WITH APOLOGY
1. Hon Siyad Amina Udgoon, tVl.P

SECRETARIAT
1. tVlr Douglas Katho
2. N/r. Ronald Walala
3. Mr. Abdirahim Omar
4. lVs Winnie Kiziah
5. [t/s Jael Ayiego Kilaka

- Chairperson
-Vice- Chairperson

Senior Clerk Assistant
Senior Legal Counsel
Fiscal Analyst ll

N/led ia Relations Officer
Clerk Assistant lll
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6. lVr. Sisto lVacharia
7. N/r. Alvin Ochieng'
8. lVls. Vivienne Ogega
9. N/r. Peter lVlutethia
'10, tMr. Antony lVugendi Kariuki

Clerk Assistant lll
Research O{ficer lll
Research Officer lll
Audio Officer
Serjeant-At-Arms

AGENDA
1. Prayers
2. Preliminaries
3. Confirmation of [Vlinutes
4. Matters arising
5. Consideration of preliminary/preparatory matters on the Petitions for Removal

of IEBC Commissioners.
6. Any Other Business
7. Adjournment/ Date of the Next N/eettng

MlN. NO/DCtJLACl2022l029: PRELIMINARIES

The meeting was called to order at ten minutes past Ten o'clock by the Chairperson

followed by a word of prayer from the Vice-Chairperson.

MIN.NO/DCtJLACl2022l030: ADOPTION OFTHEAGENDA
The agenda was adopted having been proposed by Hon. lVoharned Aden Daudi, tVl.P.

and seconded by Hon. lVlaina Jane Njeri, N/l.P.

MlN. NO/D CIJLACI}O2}IO31: CONFIRMATTON OF l'HE MINUTES OF THE
PREVIOUS SITTING

The minutes of the 5th sitting held on Wednesday '10'n Novr:nrber 2022 were confirmed

as a true recording of the deliberations of the sittirrg, having been proposed by Hon.

lMakali John Okwisia, tt/.P. and seconded b.,z Hon N/uriur W;akrli Edward, [/ P sttblect to

amendments on [r/Iinute 27(2)-

MIN. NO/DCIJLACI2O22IO32: MATTERS ARISING

1. The Committee agreed to hold its sittings in accordance with the standing orders on

quorum; and that tl're Committee is liberty to request for more time to consider the

petitions as per the Communication from the Speaker.

Z. Hon. (Dr.) Otiende Amollo, SC, IVP registered his dissent on the Committees

resolution to unanimously adopt the Public hearings time table regarding the

Petitions to remove the Commissioners of IEBC.

3. The Committee further reiterated that the hearing will be a quasi-judicial tn nature

and as such lVembers shall only ask for clarifications and shall not prosecute or

defend the petitioners and or the respondents.
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MrN. NO/DC/JL AC12022t033:
/PREPARATORY MATTEIRS ON

COMMISSIONERS.

CONSIDERATION
THE PETITIONS FOR

OF PRELIMINARY
REMOVAL OF IEBC

(

1. The proposed ground rules to guide the Committee were presented during the

meeting and thereafter the Committee resolved to consider them in the next meeting

when the Secretariat sl-rall have prepared a submission on a reasoned opinion

regarding precedence on Public Participation pursuant to article 1 18 of the

constitution.

2. The IVlinority coalition restated that if issues of constitutionalism, Parliamentary
calendar as well as a fair hearing if not taken into account then their side of coalition

will be unwilling to participate in the proceedings of the Public hearings.

MlN. NO/DClJLACt2o22ta34: ANY OTHE R BUSINESS

1. The nrernbers requested that the subrnissions of the Public hearings to be filed in a
box file for ease of reference.

2. The Committee members requested to be sr-rpplied with all relevant submissions and

documentations whenever the office of the Clerk receives them.

MlN. NO/DClJLACl2022l035: ADJOURNMENT

There being no other business, the meeting was adjourned at ten minutes past twelve
o'clock. The next meeting will be held tomorrow 2311112022 at 8.00 a.m.

SIGNED
RP N ON. MURUGARA GEORGE GITONGA, MP)

A,L

I
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - FIRST SESSION - 2022

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE 5TH SITTING OF THE JUSTICE AND LEGAL AFFAIRS
coMMrrrEE HELD oN wEDNESDAY, 16t* NoVEMBER, 2ozz AT 11.30 A.M. tN
COMMITTEE ROOM 7, MAIN PARLIAMENT BUILDINGS.

PRESENT
Members
1. Hon. [t/urugara George Gitonga, lV.P
2. Hon. lVutuse Eckomas l\rlwengi, M.P.
3 Hon (Dr ) Otiende Amollo, SC, tvl.P.
4. Hon. Onyiego Silvanus Osoro, N4.P.

5. Hon. I\4oharned Aden Daudi, l/1.P.
6 Hon fVluchira ftlichael IVlwangi, tVl.P.

7. Horr. iviakaii iohrr Okwisia, ivi.P.
B. Hon [Vluriu Wakili Edward N/.P.
9. Hon. [Vlogaka Stephen tVl, tVl.P.
'10. Horr. Siyad Arnina Udgoon, tV.P.

ABSENT WITH APOLOGY
1 Hon IVlaalirr Farah, tt4P

2. Horr. Francis Kajwang'Torn Joseph, tvl.P

3. Hon. Junet [Vlohamed, N/.P.
4. Hon. Gichohi Kaguchia John Philip, IM.P.

5. Hon. N/aina Jane Njeri, N4.P.

SECRETARIAT
1. tVlr Adan Gidicha
2. [Vr. Ronald Walala
3. tVr. Abdirahim Omar
4. N/r Clive Onyancha
5. [V]s Jael Ayiego Kilaka
6 N/r Ornondi Shadrach
7 tvls. Patricia Gichane

- Chairperson
-Vice- Chairperson

Senior Clerk Assistant
Senior Legal Counsel
Fiscal Analyst ll
Hansard Reporter lll
Clerk Assistant lll
Legal Counsel
Legal Counsel
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B. I\/r. Alvin Ochreng'
9. tVls. Vivienne Ogega
10. N/r. Peter [Vlutethia
'1 1.lVlr. Antony lVlugendi Karir-rki

Research Officer lll
Research Officer lll
Audio Officer
Serleant-At-l\rtrs

AGENDA
1. Prayers
2. Preliminaries
3. Confirrnatron of N/linutes

4. Matters arising
5. Consideration of preliminary/preparatory matters orr the Petitiorrs for Rettroval

of IEBC Commissioners.
6. Any Other Business
7. Adjournrnent/ Date of the Next l/eettng

MlN. NO/DClJLACl2022l022: PRELIMINARIES

The meeting was called to order at thirty mtnutes piast elevetr o clock by the

Chairperson followed by a word of prayer frotrr tire Vice-Clrarrperson

MIN.NO/DCIJLACIaOZ2IOZ3 ADOPTION OF THEAGENDA

The agenda was adopted having been proposed by Hon N4r-rtuse Ecl<otlas lvlwerrgt

[/.P. ind seconded by Hon. Siyad Amina Udgoon, tVi P

MlN. NO/D C I JLAClz}zzl 024 CONFIRMATION OF I'i"IE I'JIINUTES OF Ti.IE

PREVIOUS SITTING

The minutes of the 4th sitting held on Thurrsday 1O'r' Noverflier 2022 were cotrftrtlled as

a true recording of the deliberations of the sitting, having been proposecl by Hon

N4ohamed Aden Daudi, tM.P. and seconded by t-lon. IVogaka Stephen t\/, tu P

MlN. NO/DClJLACt2022lo25: MATTERS ARISING

The Commrttee was infornrecl of the Notrfrcatioir fror.rr the lSpeaker ciatecl \A/r:rinesday

16il November,2022 suspending the vetting of persor-rs norTinated to serve as Prtncrpal

Secretaries until further notice.

On 15th November,2022, the Employment and Labourr Rel;rtions Court in Consflfution

petition No. Elg6 of 2022, (Dr. Magare Gikenyi vs;g:r,/s The President of the

Repttblic of Kenya and 55 Others) and in Constitution Petitiort llo. Ei9 2 or ?-022

Law Society of Kenya ver-sus The Natiottal Assembly and 4 Others), grarrtecl

CON SERVAT ORY ORDERS ternporarily staying the vetting process pending irrter-

parte hearings scheduled for 21't November' 2022

(

MtN. NO/DC/JL ACl2022tO26:

/PREPARATORY MATTERS ON

COMMISSIONERS.

CONSIDERATION
THE PETITIONS FOR

OF PRELIMINARY
REMOVAL OF IEBC
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t

1. The Cornntittee was informed on the Conveyance from the Speaker on the four
Petitions and general rules.

The Committee was apprised on a draft summary of the four Petitions and a proposed

timetable for consideration of Petitions for the removal of IEBC Commissioners. The
proposed timetable was adopted by the Committee as hereunder-

I)ATII/TIME ACTIVIl'Y
\\/cdn t6 No,r,crnbcr'r 2022

(l) lllietlrrs on thc (-r'rnvcvurlce lj'ont the Speakel on the tbr-rr

l)ctitions arrcl qcnelll ruIcs:
(2) ('ousiclelatiou lrucl aclolttion of' tiuretable:
(i) Notillcatiorr ol'the alltcted Conrnrissioners of the rel'erral of

thc l)etitions zrnrl tlic tirnc. date aud \/enLle Itrr the hearing o1'

thc [)ctitiorrs: ancl

(4) Notilicatiorr of the I)etitioners o1'the relbrral of the Petitions

ancl tlie tirnc. clate ancl venue lbr the hearing of the Petitions.

2 Thursda t7 Novembcr 2$22
Ilric'lirrg on tlrc I)ctitiorrs,il)r'eparator\/ Matters

I I :00ir. irr. - I l :00 p. nr

l0:00 a.rn. - l1:00p.nr
I

ftl
-) ricsdal',22" Novcrirbcr',2022

i(l:()0 rr.nr. - l2:(X)p.rrr

Iti1)i;i, rrr. - II 00a.nr

'.) (/Oii.lu. l0 O()lr,rrr

l().00rr.rrr. - I l.()0a.ni

Ilrictlng on the l)ctitious'l)r'eparzltorl, Matters

tr1'thc [(cputrlican Libern, I)art1,(Flearing of the

r/ 00a.ln.- I 0.0(lir.ni I rr-l lotrsc rr-rcctinu

l)ct il. ion
I)ctitioner

6 Fi!!4J'25 Novcmber' 2022
)-l Ir)Llse rrteetitt

l

l

I

I

l-
i

I

l)ctitiorr br' ( icol'llcr [-itrr at ( I lcalin ol'the Petitioner
I I.-l0a.nr.--ll.-j0 ('r'clss-cxztnr inat iorr o l' Gco ll Lanllt

_2_ Q!)11 r-u;: l.!l(lp l, l)ctititrn br'O*uor Stcvc Gerrr, I-learin of the Petitioner
I. I0 t' r'tlss-crar.n i nat i tln t; t' Ou'uol SIeve Gerr'

Mondrt 28 Novcrnber 2022
rr-I Iorrsc rr-rcclirrg

Iie s onsc [-,r \4s. .lLrliarta Clrcre:r'er

Closs-exauriuation cll' Ms. .luIiana Cherera
2.00

r.rrr --1.10 ).llt
'l

') i)()u nr. - l().(Xll.rl.
It) 00a.rn. - I l.00a.nt.
I l.i0a.nr.- I2.30

rn.- 3.00 Itl

?

Weclnesda 73 No venr ber 2022
I1.00I ():()()a nr llt

l

Thtrrsda 24

l) r'c-lrca lin Ilricllrrq
November 2022

I I .30a.m.-I2.30p.r1 Cross-examination of thc RepLrblioan Liberty Part1,

I)etition br, the l{er,. Dennis Ndwiga Nthr"unbi (Flearing of the2.00p.rn.-3.00p.rl

nr.--4.3 0 Nthumbin1) )[ C ross-cxitnr i uat i on o l' I{e'',. [)cnn i s Nclwr

l)ct it io rre r

nse b Ms. Irene N4asitI{

3

.3.i0p.rn.--J.3 nt

llt

C'r'oss-cramiuation ol' Ms. Irerre Masit



(

AC'TIVITY
Tuesd 2 Novcmbcr,2022
9.00a.ni.-- I 0.00a. rtr In-lIottse tttcc [ ilrg

I 0.00a.nr..-l I .00a.rtt [{es nsc br, lvl r. lrrattcis Si attdct'i

Clxrss-cxztttr i nttli otr of N4 r. Frattci s Wartclcrl

Res sc [rv I\4 t'. .l t tst t

Cross -erarniuitlirrn ttl' Nlt'. .lLtsttts Nvatt Ll a] jt

I{eport- \\/r'i t i Ir g arrcl aclopt i orl o l' [{c port

I ablirrg ol'I{cpott

2. The Committee resolved that the affected Commissror')ers to be notified of the

referral of the petitions and the tirre, date and venue for the hearir-rg of tl-re Petitrorrs

by close of business of the same day

3. The Commrttee further resolved that it was quasi-judicial in nature hence the need to

treat the proceedings with fairness and provide recommendations for official actions

MIN.NO/DCtJLACt2O22t027:ANYoTHERBUSINESS

1. The Committee was notified of some of its rnembers participating in the East Africa

Community lnter-parliamentary Games whose activrties fall on the same dates as

the proposed timetable for the consideratiorr of the Petitions'

2. The committee resolved to implore upon its N/lembers who are planned to

participation in the games to give significance to the Petitions so as to nreet the

stipulated timelines.

MIN. NO/DClJLAC|2022IO28: ADJOURNMENT

There being no other business, the meeting was adjournecl at ten minutes past twelve

o'clock. The next meeting will be held on notice

SIGNED: DATE: Zk:.l t'*

t

tl \'a
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DA'I'E/1'tME

I I .30a.m.-12.30 llt

2.00p nr.-3.001t. nl

tt.

3.30p m.-4.30P.m
9 30

Novembcr 2022
WednesdaY,

s
IThurstlay,

December,2022
10.
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