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CHAIRPERSONIS TOREWORn

In exercisc of confcrrcd by scction 4l of thc Incomc,Tax 470), thc csbinct
Sccretary for Trcasury and Planning prblishd r Noticc Aglwmcd for drc

awidance of &xmion barvcen thc Govcmment of the Republic of and thc Oovunmcm of
the Republic of
the Clerk of ttrc

vide Lcgal Notice No. t t4 on 30o June, 2O20.

Assembly on ?6 July,2020 and tablcd bcforc thc lsh Jutn 2020. Thc

Notice was subscqfently refcrred to the Departnerrtal Committec on Financc

consideration.

Nationrl Plrnning for

The Notice the Agrcement which provides a tegal framework for eltnination of double

totation of the of Kenya and Mauritirs with rcspcct to tores on without srcating

opportunities for or reduccd taxation thrcugb tor cvasion or

of thc pubtlc on tbc
2020 ard rtccivcd

Trcanry, Ofico
2020 to conslder thc

uras mbmittd to

Noticc.
i

Having cxamincd $e Noticc specifying the Agrecment forthe avoldance of
Government of thelReplblic of Kenya and thc Oovcmmcnt of ths Rei2ublic

resolved to eppror{ethc Notice u publlrhed.

taxation bctcccnthc
thc Committce

Thc Comminee gratcful to the Offices of thc Spcakcr and Clerk of thc
logixlcal and $rpptrt accorded to it during ite sittings. The
all tho who porticipated lo tbe coddcratlon of tbc Agtccment , I wish to aryrcsg
my appreciedon
thc prcparation

Commi$co'r
between tttc

Ocgal Noticc No. 14 of2020).

the Hoilmablc Msnben of thc Committcc who'made
productlon of this r€port.

contributions towrdt

On bchalf of the f"t*b"o of the Dcpartmarul Comnrittcc on Finance

pursuart to Sundfng Ordcr 210 (4) (b) it ls my plcasure and duty to
Ndional Planning and

on the Considcration of Orc Agrccrncnt for ,the

to ttrc Housc, thc

of doublo trxrtion
of the Republic of Kenya and tlre Govcnrrrent of Rryublic of Maruitiru

Hon. Glrdyr CBS, MP



I PREFACE

I.X ESTABLISIIMEIITT OF fHE COMMITTEE
l. The Dcprtrrcotal Comnittco on Financc & Natioal Planning is Dcpartmcntal

ConnittlcE of thc Natond Arscmbly cstrblishcd undcr
purilatrt b thc Standirrlg Ordq 216 (5) Na as follorsr

t To invadgrtq hqulrc into, end rrport on rll uettcn
mantgcncnt, rcdvltla, edmlnlrtntlon, opcntionr and
minbtr end dcprtocntr;

ii. To study tho prograrrme and policy objectivcs of Minisries
effectiveocss of their implcoeat*ion;

iii. To study arrd rcvicw all the legislation rcfcnad to it;
iv. To study, aocess rnd analpc the rclatiw lucccss of thc ad dcpartmcnts as

v. Ministrics and
by thc Horse;

vl. law requfues thc
204 (Committee

on appointmcnts);
vii. To cxaminc tredies, agrcGments and convcntions;
viii. To malc rsporB and recommcndations to thc Housc as often posible, including

rccommcodation qf proposcd legisladon;
ix. To eonsidcr rcports of Commlssioru and Indcpcodcnt Ofties

pursuantto thepmvisions of Articlc 254 of thc Conscitutim; and
x. To examinc stry qucstions raiscd by Mcmbcrs on a matter within

6 wtrosc mandates

tc thc mrndetg
of thc r$tgpd

and the

to thc Housc

is mrn&rd to
thosc in

lnsurancc,

Minisuies and

I.2 IUANI}ATE OT TIIE COMIVTITTEE
2. In apcordancc with thc Sccond Schcduts of thc Sunding ffiers, thc

coruidcr, public financo, morctary policies, publio debf financid
sccnddes cxchangc), invemcnt and divcstittre policies, pricing
population rcvonua policies including toration and national planning urd

3. In cxecrdag iu uandare, thc Commiucc ovctrpcs the following
dsparheots:-

l. Nadonal Trersury aad Planning
ii. Stato Depar6cnt for Dcvolution
iii. ComnrissiononBcvenucAllocation
iv. Office ofthpConrollcr of Btrdgety. Saladcs and Rcmuneration Commission

R'pd.ttu [J?rlarlr, &t*n u Flrc ul tful 019 ce tlr,tttvqrr4or tk Anteaoc clhtNt
th. W &h rqt,[4, ql rcrye d thc 6,/wuttnt dtb Rqtuc of lt'lirlt,,,

Lrrt t PAGS 4/16
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13 MEMBERSIilP
4. Thc Committee on Finance and National Planning was

Dccetnber,20 and comprisos oftlre following Membcrs: -

MP forLamtiW*t
Jubllec Prrt

Hon.
MP frr Kitui
WDM.K

Hoa. Cathcrino MP
MP forl"aikipia
Jubllco Prrtf

Hon Jamcs Mwangi,
MP forTctu
Jubllcc Pertv

Hon"
MP for South

Hon. Pacr MP
MP for

Hon.

by thc Housc ln

MP

Cheiraerron
Hon. Gladys lVlqgt, CBS, MP

Hon. Jimmy O. Angwenyi, MP
MP forKituu Ch{he North Constituarcy
Jubilec Prrtv

Hon. Christophcr Qmulele, MP
MP for Luada Cofstituency
ODM PrrtY '

MP forHomabayCounry
ODM Prrtv

Vlca,Chelrpcn6n

MP forRoyranrbu Corutltucncy i

JublletPrrtv

MEMBERSI
ODM Prrtv

Hon. Joshua
MP for
MCC Pertv

Hon. Stanley

Hon. Danicl Nanof MP
MP forTurtana W.tst Onstituensy
Jubllec Prrtv

l

l

Hon. (Ih.) Christirt Ornbaka, MP
MP for Siaya Cotr{ty
ODM Pertv

Hoo. An&cw Okuime, MP
MP for I(sachuoni,o Constittlstlcy
ODM Partv

l

Hon. David Mbon{ MP
MP for Kitui Rural Constituency
CCU Pertv I

Hon. Shakccl Alrmcd, MP
MP for Kinrmu Consdtueney

Hon. Fransis
MF forMolo

Hon.
MP forButula

MP MP for
MP
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IJ COMItffTTEs SECR TABIAT
5. ThG hnlucc is fuiliml,bylh followiog Spmdat; -

Ms. Icnh,w,l{1{nun 
,

Scnlor Oort Aubtrnt/Hcld of Scerctrrlit

l,ls. Jcqd&rNdcto
Prbdprl'I4rl Counrl I

Mr, Iw1&n,f,dotonu
$cnlor fhcrl Anr$nm

Ycsongr

rMaiyo
OfficorII

d $U D{r,nl f,i*r r fbr N rfl'f,t A*, a * /[rl'f.fr t*t Attuoc {o||.tc*tuarretf, wt@tdta {*b&c{nttll[
l,,ts PAGE 5/16
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7. Thc Noticc rrad;uUmittc* to thc Clcrk of thc N*ional i{ssembly on d
thc Housc on lJs July, 2020.

2"2 OBIECT AI\IE PURPOSE OF THE AGREEMENT

, OF ON
TAXATION TTIN

OT MAURITruS

6. trn enrcrsiso of
$ccrctxy for
avoidancc of
of the

8. Thc legd &anrewo* for
Ken;a rnd rcryect to taxes

tlmugh tax O,t

Thc
fom

betrveen ruch countrics. Tax
t&( arid nondiscrimination. Tlds

states. It also providct fortlr

lO CurrcntlS $no
The tryo

dministration of avoidancc of

23 ()VERVIEW

ll. Artlctc ll that'thc Agrcemcnt strall appiy to peluqns who

$sopc of the taxes to be corrrrd by tho

gsneral definitions ofthe terms uscd in

of the tcrm *$sidenr of
for

ard
such ns inuqporatiorq placc

15. Artlclc 5: mcaring of thc taim

12. Articbtr:

13. Artlctr 5;

I'1. Aldcb {:

f*rlao, *-
nrov{aes ttre

OF DOIIBI.&
KEI\TYA AND TTIE

4?0), tho Crhinet

snd tiblcd brforc

do not asold
of businesses teding

and Mzuritirlt.
nocd to hnvca

rcspmt t0 wttr on

of ono or both of thc

It
tlto

in comtrastiog $tates
crierie.

includcs a placc of

9. double

0sa

makes pruvirionr
contracting $t6&s

managcllilcat, s officc, a frctory, a amoog atlur.



D.

Thc dctcrminuion of existmcc of pcrmanent esablkhment is crucial for
tup counEieg would bc allosatd taxation rights.

l?. Artlclc ?; Business profits arc covcrod undcr this Ailicle whcra the

$ate

rryhieh of thc

dsrivd fmm
rtesding
qrhcro ilr

18. Artlck 8: Pmvides how prufits of au cnterprisc from the operation or rcntal
internatiouat traffic shall bc ta:(d.

forcsry ard covers

is on thc cxiutcnce
busincss io both

sales in the
in thc conrar$ng *tatc

ships or aircrrft in

19. Artlcle 9: Prcrrida how
t$(od, TtrB con$idcrdion

profits acsn&rg to entcrpriscr
is on cntcrprises that directty

cntcrprisc shEll bc
in the contmls or

that recognizcs

by a company
contacting state

by a company
Ifunyan tax laws

an5[n8 m a
othcr $src, For

may bc taxcd in
in nccordanco

of inrcrcst.

in for instance,
royalties may
ovmcr of the

goss amount of

technical scrviscs
according

in Kenya in
thc gross Bmounl

assosistcd

20. Artlclo l0: Providg how dividcnds shall
whish ir a rrsident
(Mauritius) may h
which is rcridmt in
butshall notorcced

of a consrcting statc,
trurcd in that other statc

21. Articlo 11: Provides how intucst shall be taxed. Thc Article

A4rA $ib'W Wo ol Ftrrlem oil llrdod Hrnda u tb 4lm tot tht At&na olDanue
rLc W {*, 

'ry,,,pic 
qf ta|d,{ d tb 6oa'ffi of tk Eqr,l&c ct l{o,,r*bt

PA6t 8,/16
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cxistr, among conridcrations such as slrips rrd stara or

25. Arllclc 14: htvides how
conUacting statg in respcct of an cmployment in0rc other contracting rtrtc bc taxcd.

salaries, wages and othr similar

24. Artlclc 13:
say, Ka1a
lv{auitim.
pctmancfil

27

32. Artlclo 2l
Agr€cNned)

may be taxed ln the conUasting statc

derived by a residcnt of
mty be tad in

bosincss propcrty of a
cstablidrm€nt

by a midcnt of a

Manageriat Officialc
bord of dirrctpn of r

as rnaGrtaincrotu a
betored.

rtUc and paid
chall bc taxcd.

by
to an

bctsrcd.

visit to onc of thc
or carrJfing ou
tnd who Is, or

dral[ lo tcspost of
nuc, Drovidcd

cmtracting *ao solely
hing so prscot rryat, a

mcndoncd statG on
of hir mrinteruffr,

Articles of tho

will ensure that doublc

!t&, thst Juch
or aay rcquircmqrt

end omncctcd

tcr(cd.

28. Article 17: Pr(vides how pensioru
in consideration of past employmurt

and
toa

30. Artlcle 19: that a professor or teachcr who mrkes a
eonUacting for a period not cxceeding two ,can for tho
rcsanch d c
imnrdiatsly
remuneradon

collcgc, school or otlu edusdiond
such a visit was a rtridcnt of the other

nrch teaching or rcsarch be *empt from tat in the
that srrh is dcrirrcd by him fr,om outsidc that starc.

3l

state

33. Arfich 22: Pr{vides tho procedurc of how eactr of th two contracting
taxation is climlmted.

: fioviacs for how other incorne (not &alt with in the
sh4l bc to<cd.

for the non-disqimlndion of thc natiooals of a
subjected in the other contr:acting state to any
which is othcr or morc brrrdcnsomc :than

34. Artlclc 2it: Prlovides
national sball 4ot bc
connocted thc+witt
requircments to r wtrich nationals of that othercnatc in the samc may be subjc'tcd.



I

35. Adc& 2{: Prrovidcr for a.M$ud Agrccmcnt Pmccdurc uAish sh{ll bc
conddcrs trat thc actioru of ono or both of thc cofacUag slntcs Fsult
trxadonaot h accordancc withthc provisions ofthc Agrccmcnt

so faras thctaptionthcrcunder is notconusry to thcAgrccmurr

37. Ardch 25: Providcc thu nothiag in thc AgrGemcnt shall affct the
diplomnfic missionc or qonsutsr posts undcr the gpncral nrles of
provlglons of rpociat agreeuents.

3& Artlch 27; Pmvidoc for tho kind of assistanc€ that the conuacting glatcs

the collcction of rpvenue claims.

39. Ardch 27A: hovidcs bow bencfiA under tbc Agtloocnt wi[ bc trealcd.

40. ArdctG ltr hovidcs for the prycodurcs to bc follouted by cithr of
fu agrccrncnt

4t, Ardch 2* hovidcs for th proccdrrc to [c follourcd by eitha of the
tcrmindngtho Agrcement

wtrcrp a Petlon
him inrwult for

Gn$h|ruc such
or to the

and dcttription, in

of mcmbcn of
law or undcr the

to cach othcr in

statcs in

statcs in

ttaott { u @ c*r r tbx d tu ll,,d,a u tb Aps p tbc At*ttoc { ,Dt*
dtc tu {tb l,7rl[c d W d tb M dtb rgrt& af Nci*t,

ldt aar PA6E 10/16
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3 SUBII{ISSTONS ON TIIE AGREEMENT

to havc a legal framework for usc by revcnue

42.

nEspoctirr
20t9.

47. Thc
Minictry of
negotiaions,

the fot submission of mc,momda on thc arroidmcc of douHc
ta.ration the Oovernment of thc Rcpublic ofKcnya and of thc Rcpublic of
Manitiru on mcdia on 25tr Scpteurbcr,202O thc memtranda &omthc

Treasury and Planning
Justicc Nctwork Africa; and
Wagr

43. The stakchold{n submitted as follows:-

Anorncy Ococral o[ 3d
(Amb.) Lftur Yatani nras

Officials. They rubmittcd
that:-

44. Thc primary taxation of incomo uising
from on tmnsrc{ions ccricd
betrrccn two nurnber of gogrborder
tansrc-tionr
betwcen thc
result of thc

Kcnya and Mauritius, there ir no Agreemcnt on thc of Doublc Taxation
countrles. The Agrecment betrrccn the two countsicr thcrefore negotiarcd as a

of thc tum counuic in thc
of avoidancc of doublc taration with rcspoct to ta*cg on

45. 12 but could trot bG ratifid
2014 challcoging the

&c DTA on thc pramisc

46. Thc DTA re-signcd on lOn April, 2019 during H.E drc visit o Mauritirs tahing
into tbe court nrling in Kenya and sgncd tlntthc reacgodd nithin a penod

DTA war hcld betu,Gcn thcof six O addrcss thc arcas of conccrn A mocting to
of Kcnye and Mauritius in thc Nationd tOs to no Septcmbsr,

tcam fiom Kcnya compriscd of key stakeholdcn
Afrairs, Kcnya Rcvanuc Anthority and dfficc of

two countrics rcviewed thc DTA md dcvelopcd a to amcud speciffc Artielcc
ofthe

l.
It.

tu.

Thc
Thc
Mr.

48. Somc oftlrc
lntentlon of

that wcre addrcs$d wrs that thr Pfcunblc war to clearly commtuicuc the
for norrtarrdon or

shopplng orwgeaian$.ln
scopc/ctrcumnancer urder

reduccd
additiotr, I on PQrsonal *opc was boefeal up io mhatrce cladty

DTA to eliminate double texrtion without creating
through tax wasion or svoidrncc inclding thrbugh

q,bich of thc two counEics will bcturcd.



I

49. Thc tamtion rate for Dividco& undcr Article l0 on Dlvt&nds wu fiom 5 perccil to
I pcnccot Egually, the taxation for royalties undcr Article 12 on Royalttes reviewed upwards from
l0pcrcentto 12

initially omittod.
perc@t Tbo ancndmcnt also inhoduccd thc Articlc on fea.r whish had bccn
Ths intnoducdog of the Artislo uqs cdtical to Keaya to it imposc withholding

t8x on paymcnts formanagcrisl, tcchnical and consutuncy ssrrices offerad of Mauritits.

(PB in the scnsc of
of thc PE rhat can

no teary abusc, to

51. In ordcr to carry out Public Participation, the National Treasury submitted the DTA signed on 10fr
Apnl, 2019 and tlre Protocol eigned oa I6rh Octobcrr 2019 to thc Office

dcfiniry c&at docs and u/hat does not constihfie PE This hclped to widen
bc torcd, Finally, thers wss tho inrodustion of a provision to ensure that
prcvent basc crosion and profit shifting, which ane nclr/ dcvclopments in thc

faEiliutc public participatioa The Attorney Gcncrrl publistred thc l*gal
I,cgal NoticcNo.l 14 of 2020.

52. Pursuaot t'o Sectioo I I (l) thr
on thc I.cSd l.Ioticc No.l14 on the
Nattonal Assanbly on 6bluln zozo for consideradoa by thc National

53. Upon ratification, the DTA is expcctod to fostcr economic bcnefits to thc
enhmccd invcetmcnt by thc rpsidcnts of the two countieq rcmoving or
investnent and reraoving tan dissrimination on invcstotl. It is aleo
diplomatic and political ties between Kcnya and Mauritius.

edrcattoml

aren&

to
as

Mcmorandum
to the Clert of the

counbies, including
double toration on
to foster dccper r

or for teachlng by an educatbn lwtltulon; lor servlces for
the personol use ofot tndtvldaal mcans...and tlut d,anstlc law will prevall ilnre ls an anbtguity

3' TAXJUSTICE NETWORK ATRICA
54.In a mccting held with the Tar

Mr, Alvin Mosiomi submittcd
Justice Netrrork A&ica on 3d November, Excutive Dircctor,
that the Agrecmcnt poscr the foreign companies arr

swilhers of emcrginglikcly to abusc thc trcaty by uing tbc loopholes to avoid palng
indwuies spccially in the scrvice scctor are likely to bc left out of slight modifications

lcad to a major loss of
in digitaliscd scrviccs.

55, &rcd subarticles 5(3Xa) and s(3)O) by rcplacigg'twelvc months' wittr
Tlu profitr of an enterprise of a

months'and including
the following Force of Attraction articlg ' slwll be taxable

state fitrough aonly k that state wlsst the enterprlse carrles on htulness k the
wrn$Ent cstabltshwu sttuatcd thereln If tha entrprtse cqrles aforesald, the proSts
of thc entcrytrise may bc taxcd ln the other state but only so much of them to: (a) that
Wnna$nt establlshnent: (b) sales ln lhot other stde of goods or of the samc or slmilar
ldnd as tlosc sold tlrough that permonent establtshrunt; or (c) other carrled on in
that other state of thc sane or slmllar Nnd as thoss effected through tlnt establishment'.

S5.ancna Article 3 by includi4g the delinition of thc term 'fses {or to mean 'any
pyrltav tn cowlderatlon lo, any serulce of a manqertal, teclnlcat or ,roture mless the
pyment ls made: (a)

btstltutlon
to an employee of the Wsn maHng the tor teachlng ln an

@t llU fur*t ffic s Flrrrrr otf Ndod Aoda et tk tgw lb tttc Avoi&ew ol Dottut
tlc @rel,rlrt ol tb lqe et Kcryr d 6c Gcrrrarrlr qf thc nd * t UbA,n

cclrrrn PA6E 12116



mutt the applicatton by the
a client or the mnsfcr af

ST.lnclude a of 'roydtics' in Articlc 12 as follons, cuty Hnd recetved as a
conslderallon the use of or the rigltt to use, any tlr coyyrtght of lltcro'7,

films and warr. onilm,
telcvlslon broa&asts or

artlsttc, worlg, poyment of mry ktnd ln respect af
vldeotape or medns of reproductlon for ue ln connectlon

molion plctwes or movtcs), any patent, ffade ar model, pla4 sccret

formula or or for the use of,, or the rtght to use, tnduslr{,al, or scleut$c cqulpnct*
concernlng lndus nial, commcrcl al or scientltlc

sub-articlcs in Article 13 on Cepitd Oains: 'fJ) ilertved by a rcstdcw of a
from the allenation of slures or comryable tntercsts lnlerests tn a pnurshlp

or trust, may tued in the other cantractlng stote tf,, at any tlme 365 &yr preccdtng tha
of thelr valw dlrealy orallenallon shoes or comparable tnter*u dertved more tlian 5A

lmmovable pmperty, as dcfincd tn the Artlcle on
other statc; and (6) glns, othcr lhan those to whtch

derlved by a of a contracttng slate from the allemtton a @mpny, or compoable

on tho trcotmeqt of tmation on these fees. (d) the satd semlcs,s

serrlce prwtdS of spcctallsed lowoledgc, sHll or crpcrtise oh
lotowlcdge, sHl or cryertise to the cltenf .

orfor

53.Include th
contractlng

tnterests, guch

may be taxed
interests ln a partnershlp or tntst, whlch is a rssident
tlat other state il the allenator, at any time dwlng

the other contacting slate,
365 days precedtng such
to bc cstabltshcd tboughalienation dhectly or lndirectly at leost - percentagc (the

bllateral of the capttal olthat compony or entlty',

59. follows' Notwlthstandlng
contrad,kg stqtc r,p,t daalt

stde mq) olso bc

33 MR PAT'L AGA
In his Paul Waga statcd thail-
60.Article ll of Agrecmcnt limits wittrholdingof intres at souce at I is vety differerrt to

thc cuneat nte rrhich is l5% thcreby adverccty effccting the thus undermining the
principlcs of dcvelopcnent.

61, ufiichis differcnt
tbe tan to be collectcd
round uipping among

62. Article 20 of with in spocifie Articlcs
to the tnan"gcmcot fccs,
insuuncc to( r8t$ on the game

stands et opening mom for poantial lors of tax
good intcgrity and accouutability.

the principlc of



,63,trh tvl*
snl l

I

irb innp$min
to comrc W wit[ a

tb rff{ PA6t 1{r,6



4 NNDINGS
tho Govqmmcnt of thc

64. The Noticc published in the ganttn vide kgal Notice No. I 14
gubmitted

House on
thc Clerk of thc National Asscmbly on
July, 2020 being wtthin the requisite stahrtory

Statutory Act,2013.

65. The Notice was submined pursunt to sccdon 4l of tho lncomc Ast ad thc Sututory
Ac1, 2013. Thc Committcc's rotc was eithcr to
w€r€ not,permissible.

or ennul hcne aay

66.In of thc

Atrafut
Nattonel

obssrredttr*1.

on 30e Ju*,2020,
on ttp tablc of thc

seution 1l(l) of the

67. Tbe rcsilafon making authority suburitted a Regulatory 'Impact

Sctions 5, f, and I of thc Stanrtory Insfiurrcnts Act,2013.

68. Thc

as required by

fully mects the rclevant consideratio$ referred to in 13 of thc Statutory
20r3.



5

thrt the Houro gpp;1g6 thc Notlcc er publlrhed.

rk
SIGNED...,...r .t........rr....* DATE..

GLADYS WAI{CA| (DS,
CHAIRTERSON

DEPAI(rMUIYTI|.L,COMMTTTEE ON HNANCE AND

thc

bcfil,Gar ttre
sf Mauitiru agahst
thc lncomc Tax Act

rccomocrdr

0

PI"ANMNG

lt;rrt ** @ ffi ta Frarlrradrrdrrd lllnrldlng u th lgwfu rtc Aroitut
tlc furn {tu W ol ,cilt ud rtc fuxtxt c! h natl,r glbuilbt lr,rrllr p^6t 16116



MINUTDS
IIITANCE
rLoo&

THm fom $rrflNc oF THE DErARTIT{ENTAL coMlt[rrrrn oN
NAfIortAL pl,lrtNrNc H[Lr] IN TIrE coMMITTEE RooM oN 4m

HOUSq FARLIAIIENT BUILDINGS ON UOrVOey, mu
PM

PRE$FNTT

ABSENT

[.
L
I,
4.
5.
6.
7,
E.

9,
10.
ll,

l.
2.
3.
4,
5.
6.
?,

llon
Hotr-
Hoil.
Hon.
Hsn
Hon
Hon"
ffs!.
IIan
XIou
l{on.

Hou
Hpn
I{or.
Hoo"
Hon
IIo+
Hon,

MP
o.

lvlP
qhabbirAhd" CBS, W

Mbont MP
C. Kandig MP

Npnzp, MP
MP

MP
Ouf,r Wario, MP

APOIOGY
E-},&odc, MP

Chrisfrffi Ombskq MP
A. Ohnme, MP

K. Kkuaoi, MP
M. Mtilbamq MP

MP
Mohamud Sheikh Mohme4 MP

Mruaurn
Wesongg

!.Izioka

Chrlrycnou
YtccChrtrpcnoo

1.

2.
3,
4,

l.
2.
3.
4.
5.

6.

SoiCIr Clqk.Assista$ftI€ad of Secrctariat
Clc*Asristsnt II
Sqieant-At-Arms
Audio Offccr

AGENDA

Ttlc

llPaee

fum thc Chairpcrson

eriiins
tooonridcr rgd rdopt thc Rcport on thc conslderetlon of thc Agrccmenl on

oftho Doublc Trntlon betwccn tho Government of the Repuhlic of
rnd Government of lhc Republlc of Mauritiur,

of ttrc ncxt mccting

COMITIT'NICATION TROM ffiAIRTERSION
uras callcd !o order a|02,5:l p,m,'and a praycr uas said. Thc Ctrairpersoo thsn
moc{ng,to dclibcratc on tho daft egctda"

MTN.NO.N{ru'tl*rA02fft8E; CONFIRMATION OF IiIINUTES



REPUBLIC OF KET{YA

ffi
TTM NATIONAT ASSEMBTY

DEPARTMENTAL COMMITTEE ON NNANCE &.NATIONAL PI.ANNING
ADOPTION SCIIEDULE FOR THE REPORT ON TIIE CONSIDERATION OF fiTT ACNEEIUENTT TON

AVOII'AT{CE OF DOUBLE TAXATION BETWEEN THE GOVERNMENT OT THE REPUBLIC OT
KENYA AND TIIE GOVERNMENT OF TIIE REPUBLTC OT MATIRITIUS

DATE; gomNOtryMBE& 2020

a

o

NAME

t YS MP-
2. HON-

3. JIMMY

oMLJLELq MP4, HON.

SHAKEEL SHABBIR A}IMED, CBS, MP5.
I

6. HON. DAI{IEL NANOK" MP

(DR)7 Ivm

A. OKUOME, MP8. HON.

DAVID M. T4BONI, MP9

IO. HON. FRANCIS KURIA MP

I I. HON. JOSEPH OYUI.A, MP

I HON. MP

STA}.ILEY M. MUTI{A[,IA, lrdP13.

14.

CATHERJNE ,MP15.

,AMES MP

17. HON. (PROF.) MOHAMT,TD MOIIAMED, MP

18.

GI.Jzu WARIO,I\,IPt9. HON.



In

Agenda a{fenea
l

MTN.NO+IA/F&NP/2 020 t2Eg t CONSIDERATION AI{D ADOPTION OF THE
REPORT ON THE AGREEMENT TOR TEE
AVOIDANCE OF DOTIBLE IA)(ATION BETWEEN
TIIE GOI'ERNMENT OT THE REPT'BLIC OF
KENYA AND THE GOI'ERNMENT OF TTIE
REPUBLIC OF MAURITIUS

the report, thc Committce noted thar
law should be amended so that Double Taxation Agreemarte arp considcrcd mder

Trcaty tv{aking and Ratificatlon Act (No. 45 of 2012) in ordsr to allow tlrc Couurrittcc
to amcndnents to thc Agrecorcnts if nccd bc as opposed to the cuncnt sccoario

it was submittcd urdsr tlr Statutory Act, 2013 rilh€re the Committcc can only
approVe orannul tlre Agrcqnent in iu cntirety,
submiuing Agrccmentr for consideratioo by Parlimeaq thc parcut Mlnistry shmld

bq providing d*a on the matta bsing d&c$cd by thc Agreenrent ro that it cur $ddo
t\4o$cr in rnaking thcir declsion on &e said Agrccmcnt

The Comfnittee adopted thc report having bcen proposcd and sccoaded by Hoa lsaac Ndirangg
MP and flon. Cattrcrine Wanrgunl MP respeairdy. Thc Commificc agrd on thc fotloqllog
findings *rd recommendations:-

cCIMMThTEES' OBSERVATTONS

ll(l) of thc Stanrtory Inrtnrmcats Act,2013.
2. Noticc unas sbmitted pursuant to scction 4l of thc Income Tot Act and thc Surunry

Act, 2013. The Committee'r tulc was eithcr to approw or rmrul hm any
wtrc not pcnnissiblo.

3. prcparation of thc Agrecrneat, coruuttatioos were hcld with lccy stskcholdtrs ad thc
mcctingt werc convencd with thc lftnya Rwcnue Atrttrority,

Aftirs and Offioe oftho Attorncy Ocncrit A prblic mticc wai.abo

2.

4.

6.

5 Noticc fr,rlly mcct; thc relevant comidcrations refcrrcd to in scction 13 of thc
Iastrumcnts Act,201 3

Commtttcc oould not rakp any wadmenB b tb Agrccmart bGcsuso it was
md€r thc Statutory Ingrtmcnts Act, 2013 and thrcforc tlr Commi8cc

thst thc bw bc amendcd 3o that futtrt Double Tuution Agrcffictilr h
rndcrtheTreaty Making aodRdincadon Act (No.45 of20l2)

I

2lPaea



COMMTTTE,E RDCOMMENDATION
lhving sfiaminod. tho A8fccmcnt for the Avoi&ncc of Doublc Tuation bcturccn thc
Govcrnnocnt of tb Rcpubllc of Kenya and tl13 Oorrernmmt of ths Rcpubtic of Magdtits agsi6t
the ConSiiltiop, tbp Intsrnuatoos and (hnenl hovirionr Act (Cap. 2), thc Incomo Toc Act
qgqp. af0) ird thq StaIrtryr lustrumcntc Act (No, 23 of 2013)r tbc Conmlttcc rtcouucodr
thet tLe Houro ggpggyg tbc Notlcc u pubtirtod.

AI)JOURNMENTII}ATE Otr ND:I(T MEEf,INC
delibcrato oq th! mccting was adjournd at 03.45 pJrL The rcxt

Dcccmbmi 2(P0 rt t0.00 am.

Gr,ADyS WANGA, CBS, MP
(CIIArRIE-RSOr9

SICNED., ., .. ?... ...,.., "..I}ATE. . "... IL, . )p$mlc{c-. . .?9L9 .. ....

i

t'f^ *-- "

ttF ,TG
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MINUTES
IilNANCE
THIJ.

THE s:}ru, SITUNG OF TIIE DEPARTII{ENTAL COMNilTTTEE ON
NATIONAL PI-ANNINC HELD AT TIIE MIM CHAII{BE& COt tfl'lt

3nD 2m0 AT 9.00 Alu

dysWangg MP
uny O. Angrrcnyi, MOn, UP
r.) Chrisine Ombak& MP
drew A. Okuomc, MP
vid M. Mboni, MP
rncisK. Kirnani, MP

Chrlrpononl. Hon
2, Hon
3. Hon"
4, Horr.
5. Hon
6. ltron
7. Hon-
8. Hon
9. Hon
10. Hon.
ll, Hou.
12. Hon.

GI
Jia
(D
A!
Da
Frt
Jolhua C. I(andie MP
St*rlcy M. Muthama, MP
E{thNycnzc, MP
Jaryrcs Gichuhi Mwangi, MP

fiof.l Motramud Slrcikb Mohame4 MP
Q{icha Gtrfu Wario, MP

ABSENT APOLOGY
W. Ndlrangq MP VIcc Chelrpcrront.

2.
3.
4,
5.

6.
7,

l.
2.
3.
4.

t.
2.
3.
4.
5.
6.
7.

8.

Horu
Hon.
Hon
[Ion
Hon
[Ion.
Hon

Ivls.
Ms.
Mr.
Ms"

Mr.
Mt,
Mg.
Ms.
Mr.

Mr.
Mr.
I\rr.
Mr.
Mr.
I\,Is.

Ms;

I{on

CE

Omutete, MP
ShrbbirAhmcd, CBS, MP

E Nano\ MP
M. Oldq IrP

Whrugunf MP
hchalcapong, MP

Mwauta
Ndcto
Motonu
Nzioka

NETWORK ATRICA
Mosioma

Wanyama
Ikvcngc
Oloo

Kiplimo

&
GaidHuhie

Oray
Aprnd

Ksntri
Kiair!
Ituget

- Senior ClerkAssistantftIcad of Sccretariat
- Primipol lrgal Counsel I
- Rcsearchofricerll
- Audio Officcr

TAX
l.
2.
3.
4.
5.

Executivc Direstor TJNA
OfEccTTJNA
OIEccTTJNA
OfficctTJNA
Officer TJNA

KENYA RtrVENUE ATXTTIORITY

:fficc*'iarv
Natlonat Trcasury

- KRA
- Parl.iarnantary Liaison Officer

llPrrc



9. Mr. Mmcs Muia
10. Mr. Julian Kondo

Deputy
KRA

Trxrtlon

for Public
IIlghwayr
Onc Stop

Chairpenon then

NETWONK

RETUBLIC
OT MAUHTIUS
TA)(ATION

to rnalc the

KENYA NATIONAL TNGHWAYS ATTTHORITY i

l. Eng. PacrM. Mundinia ' Directorcrcrmal
2. IrdiPaut omondi ' Dcputy Directori

ATTORN.EY GENERAL & DEPARTMEM OT JU$TICB
l. !vlr, Senson Maundu ' Statc Counscl

2. Ms" Christinc K Omrrqkr+'e ' Statc Cornecl

STATE DEPARTMEII TOR PI'BLIC WORKS

l. Mqtot C'en.EtO Dr. Kihrlan(wa
2. Mr. Linus Kibisu

AGENDA
l. Prayers
2. Commrmication from thc Chairpcrson
3. Confirmation of Minutcs
4. lvfaten Arisittg
5. Mcottng wtth the Ter Jurtlcr NctwoltAfrlce to

Agrecmcnt bctwcen thc RePubllc
Avoldruce of Double Trrrtlou

of Kcayr rnd tbc

6. Mocting wlth thc
\torkr; the Strto

Nrtlond TremurY rnd Plrnnlng;

Meuridur on ttro Avoldrnec of Doublc
E. AdjournmcntlDatc of &e ucxt mecting

MIN;NOJ.*Uf&NP/2020/3'{9I COMMITNICATIONTRO&I
Thc mcctins, rnu called to ordcr * 9.30 a"ur' and a praycr wari

welcomcd thc rueeting to deliberatc on thc day's agenda.

on tbc
on the

Dcprrtmcnt for Infnrbucf[rci
Authorlty to dlscucl the crure for tbo dclrY in the

BorderPort to thc KenYe Bevenuc Authorlty (Urcr
Deprrtuent to7. Mecttng wlth thc Netlonrl Treuury ud the Attomcy

dhcuu the ASrccment bctwccn tbo Republlc of Kqnyr Republic of

MINNO.NA/tr&NP/2020/250: CONflRMATION OF
Agerda dsftrcd

MEETING WITII THE TA'(
ATRICA TO
ON TIIE
OF KENYA AND TTTE

ON THE AVOIDANC]E

MIN.NONA/F&NP2O2Of,25T :

of Mauritius on



t

to court challenging thc lcgality of tho Kenya Mauritius Double
Agreement to Rstification citing that thc Agrecmcnt rvas not mrdc

Mauritius and sct bruincss tlrcrc as pcrmanffit cstablishmcng taking dvmtagc
As Thls has provided an unfair complaion grotmd for the Kenla SMEs u/ho

in similar circumstanccs ought to bc taxed using thc s6mc ratcs on
principle of neuuality emphasizes thu generally thc ta:( syrrcrn

ttrc Kcnya Rovemrc Autlrority. Tho taarns prcscnt inddod, ttrc
thc Statc Ocprunat for Public llrortq the Stae Ospartmcnt

for

L

(i) Thc TJIIA moved
ta:ratio0 Avoidance

moved
of thc

to thc Trcaty mating and Ratification Act 2012 conuryend futicle l0 (a) (c)
and (O 201 of the Constitution of Karya;

(iU Thar Court declared thc said Agrecmat null and void for }reving not adherod to rhe
lnsrumens Act, 2013 which rquirts the involvenrcrt of Parlirmcnt in the

(iii)Thc
proccss;
bad also moved to court challenging ttre constituionality of nfurc othcr

thd Koaya har signcd;
4 according to thc CorporaB Tax Haran Indaq 8rd

No.Sl terms of thc Financial seoeca Indcn and is noted as being on thc EU rprr

Kcnya
to< jurisdictioru watch list It is thcrefore imporunt to takc pwarnions as
bc subjected to loss of nnrenue;

(v) Somc companies and othcr companies intcnding to do busine$ in KcnyrU harre

afc to cohpetc favorably with thce compuries wtro arc in tho same busiucss.
includc componics in the digital rpscc nrch as Uber, Naltix ac.

(vi)It was for the Kenya Rcvenue Authority tro pmvide date on &e Eonomlc
of thc DTAs to establistr whsthcr thcrr is any tor losr;

(vi0 the TJNA was opposed to this Kenya Mauritius Doubte taxation Avoidancc
as it was bound to havc ssrrcral challengcs ircluding laok of ax naruality

urtrrc prties
incomcs. The

should b bc ncutral so that deciciorr up made on ficir economic mcriu and not for
tal(

CIN thc Orgmization for Economic Coopcration and Devclopmcrt Modcl Tar
(vii0 DTAS arc developcd based on thc United Nations Model Tor Convcntion

(oEcD Modcl) and tho rcccutly dcvclopcd Aftioa Tor Ailmiaistrrtion Fonrm
Model (ATAF Modcl) which ir a mix of the former two. Howwcr, thc TJNA

that thc DTAs should bc modellcd according to the ATAF Modcl wtrich is
moc to dcveloping counrics;

(ix) TJNA that thcrc was nced to dcvclop a policy on ttrc DTA which will givc
on thc minimrnn requircments to cnsur all beatics sigped mcet Se +ntity

Wry fowarfl
The Commi{o n"nhg listcnd to the prescatalion dirGctcd thc TJNA to subrnit thc rspore that
indictcd Marfitius as a possible tax harsr ard would be an avenuc for tot avoidmce.

MTN.NO.NA/F&NP2020/252 : MEEilNG TO DISCUSS TIIE CAUSE FOR THE
DELAY IN THE HANDOI'ER OF TIIE MAI-A3A
ONE STOP BORDER POST TO TIIE XENYA
REVE:NI'E AIJTHORITY (USER DEPARTME}TT)

Thc mecting boen convcncd as follow up mcaing to discuss thc cause for thc dclay of
handovcr of
Nationrl

3lPagc

urd thc trknya Natiooal Highwap Authority.



a

Thc Chrirpcrson invited Major Ocn (Rtd) Dr, Kihalurg'rrn,
Wofu to ircctnt thc updatcd rtPofi baving bccn rcqucstd to

prcvious di&r't providi the facts as they werc on thc groud'

thc P,S

milllou
(v) Efforo havc bccn put in Placc

of oimpli$ing processcs at thc
Tam have
thcsc a$:-

cxplorcd variou intervention Bcoltulqs io cn$se

c. maintenance intcrvqrtion

for Public
rcpott as thc

Committcc as

tltS YagWlant
159,168 for a

dl1 there was

the retcntion of

88te on a
in 2018. TMEA

was KSh. 15

objcctitrcs
Implementaion

h complacd,

tuough thc

through
their existing

IMEA wss to
srccced as the
variation of the

the OSBP,

completion
25 million
General for

lvlls Conte
Conzultant

of establistring a

be signed that day

a. Thcre bas beco rrarious requcats for sufficient budget

Minisry of Transport Infrasructurg Honsing and'Ur$an

b. Tlre Project &nplemantaion Tean approacbod ttr
the Minisry of East African Community with
Ugandan consacts to rurdcrokc tbc worts on

makc payments utrdcr this agrcemcnt Howwer,
ourctanding worts on thc Kenyur sidc exceeded the

Ugandan contracB.
Tlrcro has bcn spot
implemented by KcNHA 's Mainlcoancc DcPaltrrent'

d" Trado Mark East Afiica have comsrincd K$!.325 million
of the outstatding worts at the osBP ubile ooK will KSh.

The Draft Financing Agreantent h8d becn shrod with
alcarance srd wnr at thc find stagc.i in thc

?. IMEA and KcNHA have procured a &sign
Dcsigns m packagc 0rc outstanding workr at thl OSBP

is on cite and the dcsign review ls * 7 So/c ProgIcsc.
(vi) The secgnd phasc of the pmject will

in$tdlrng a lryaftr Ecstncnt plant that
(vii) lbe KENHA suneyor wcns

tnrck parking facility
oruitc aploring

Wry foru.rrd:
The Nationat Trcasury confirmed that thc Dnft financing Agrcemat
u&ich will girc a go ahead for the contractor to movc to site with an

being March 2022.

complaion &tc
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MIN.NOJ{Arr&NP/2020/i5tr

The National

a

can be

signed loit

MBETING WITH THE NATIONAT TREASURY ANIT
THE ATTONNEY GtrNBRAt TO DISCUSS THD
AGREEMENT BETWEEN TIIE REPIIBLIC OF
KEI\TYA AND THE REPUBLIC OF MAT'RITruS ON
,Oflicc of the Attorncy Gensral rcprcsented by the Chief

Senior Ministry Ofliciats submitred thatl.

Trrasry
October,

DTA

and the
and othcr

(D The
uislng

(ii) Thc

thc
(iit)Thc

cognizance the court ruling in Kcnya and agrccd that thc Agremcot be
pcriod of six months to addrcss the arcas of concsn A meefing to

the was held between thc respectivc delegations of Kenya md lt{ruridtu in
0u o l2e Scpcmbcr,2019;thc from I

(iv)The National
Attorney

During Protocol
Afiiclcs of the Agrccmcnt;

(v) Somc thc thst wcrc addresscd was that the PreEmblc was expoundcd to elearly
intention of the DTA b climinatc double taxation without crmting
non-tuation or rducrd taxation ttnough tur cvasion or avoidancc
voaw shopptng $rongements. In additionn Article I on Pertorul fr;ope

clarity of the scopdcircumstances rurder which the residents of thewds
tno

(vi)The

up enhance
bc uxeU;

for fividcnds urdcr Articlc l0 ofl Divlden& was revieured upwards &om 5
tot

on
critical
md offcred by rcgtdentsof Mauritius;

on a mono compraheffiive term an Parmanent Er,tabltslrmant (PE) in
does and what docs not constitute PE. This hclpcd to widm thc
talrd" Finally, thrs was the inroduction of a provision to ensurc

what

that l3 no abuse, to prwcnt basc crosion and profit shifting, which aro ncw
m DTA arcna;

(viii) In to submitted bo& thc
2019 to ttrc Oflice of thc

to fasiliarc public prticipion. Thc Anornoy General publishcd thc ls$l
Nodcc

SlPrsr

3 20?0 as Legal Noticc No.l 14 of 2020;



?

Ird

(x)

$IGNED.".,

lihticc to'*rc clerk Nuional AsomblY on

expccrdffifo$e-r dcopcr

tht thc lrlndonal
Commiuse

considcra$otu
Cap 490.

r 1{.t cr r..rit*r.r.n.,DAID."r.r.
l* toLt

th!

I ir also

Netwo*-
l14 of 2020 in

Act,2013
two

p.m, Tbc ncxt
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THE FINANCE ACT,2o2l

No. E of 2021

Date of Assent : 29th Jum, 2021

Datc of Conutuncemcnt: Sce Seclbn I
AI\ ACT of Prliemcnt to rmcnd thc hw rcleting to

veriour trrcc rnd dutirry rnd for mrtGn incidcnal
thcrcto

ENACTED by thc Parliament of Keaya, as follows-
PART I-PRELIMNARY

l. This Act rnay be cited as the Finance Act, 2V2l,and
shall come into operation, or be deemed to have corne into
operation, as follows-

(a) sections 9, 10, 13, 14, 19, 2l(a), 2l(b), Zl(e),40,
50, 58, @, 73, 75, afr 76, on the lst JanuarY,
?.U22;afr

(b) all other sections, qr the lst July,202l.

PART II-INCOME TA)(

2. Section 2 of the lrcorneTax Act is amended-

(a) by inserting the following new definitims in
proper alphabctical sequenoe-

"@ntrol", in relation to a person" unans-
(a) that the person, directly or indiretly, holds

at lcast twenty per cent of the voting rights
in a compaoy;

(b) a loan advanced by the pennn to another
person constitutes at least sventy Per cent
of the book value of the total assets of the
other person excluding a loan from a
financial institution that is not associated
with the pemon advancing the loan;

(c) a grrarantee by the permn for any form of
indebtedness of another pemon constitutes
at least seventy per cent of the otal
indebtedness of the other person cxcluding
a guarantee from a financial institution that
is not associated with the guarantor;

Shrtddc.d
OOENCECDCIL

An:trcllof
rcctba2 of Crp.
{ito.
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(d) the person appoints more than half of the
board of directors of another person or at
least one director or executive member of
the governing board of that person;

(e) the person is the owner of or has the
exclusive rights over the know-how,
patent, copyright, trade mark, licence,
franchise or any other business or
commercial right of a similar nature, on
which another person is wholly dependent
for the manufacture or processing of goods
or articles or business carried on by the
other person;

(D the pers@ or a percon designated by that
peftrcn-

(i) supplies at least ninety per cent of
the supply of the purchases of
andher person; and

(ii) upon assessment, the Commissioner
deems influence in the price or other
conditions relating to the supply of
the purchases of another percon;

(g) the person purchases or designates a
person-
(i) to purchase at least ninety per cent of

the sales of another person; and

(ii) upon assesstnent, the Commissioner
deems inlluences in the price or any
other conditions of the mles of
another person;

(h) the person has any other relationship,
dealing or practice with another pennn
which the Commissioner may deem to
constitute control;

"infrastructure bond" means a bond issued by
the Government for the financing of a strategic
public infrastructure facility including a tmd,
hospital, port, sporting facility, water and sewerage
system, a communication network or energy
project;

m2t
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Ffiince Nqt

(b) by deleting the definition of
establishmcnt" and substituting
following new defi nition-

"pemanent
therefor thc

"permancnt cstablishment" includes-

(a) a fixcd place of business though which
busincss is wholly or partly carricd on and
includes a place of management, a branch,
an office, a flactory, a workshop, a mine, an
oil or gas wcll, a quarry or any othcr placc of
cxtraction or cxploitation of natural
resunces, a warehousc in relation to a
pcnxrn whose busincss is providing storage
facilities to others, a farm, plantation or other
placc where agrioiltural, fuestry plantation
or relatcd activities are carried on and a sales

outlet;

(b) a building sitc, construction, assembly or
installation projcct or any supervisory
activity connected to the site or project, but
only if it continues for a period of more than
onc hundred and cigtty+hrec days:

hovided that for the purpose of
dclermining wbcther thc pcriod specified in
this paragnph has been cxceeded-

(i) wherc a person carries on activitics
at a place that constitutts a building
sir or construction or installation
project and thcsc activitics are
carricd on during one or more
periods of tirrc thaq in the
agglegate, exceed thirty days but
do not exceed one hundred and
cighty-threc days, and

(ii) connectcd rctivitics arc carried on
at thc same building site or
comtruction or installation project
during different perids of time,
each cxceeding thirty days, by one
or more entcrprises closcly relatcd
o the first-mentioned enterprise,
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the different p€riods of time shall be added
to the aggregate period of time during which
the first-mentioned enterprise has carried on
activities at that building site or construction
or installati on proj ect;

(c) the provision of serices, inchding
consultancy services, by a person through
employees or other personnel engaged for
that purpose, but only where the services or
connected business in Kenya, continue for a
period of, or periods exceeding in the
aggregate, ninety-one days in any twelve-
month perid commencing or ending in the
year of income concerned;

(d) an ingallation or structure used in the
explorati on for natural resources:

Pr,ovided that the exploration continues
for a period of not less than ninety-one days;

(e) a dependent agent of a person who acts on
their behalf in respect of any activities which
that person undertakes in Kenya including
habitually concluding @ntracts, or playing
the principal role leading to the conclusion
of contracts that are routinely concluded
without material modification by the pemon,

but excludes the following activities where the
activities are of a preparatory or auxiliary
character-

(i) the use of facilities solely for the
purpose of storage, or display of
goods or merchandise belonging to the
enterprise;

(ii) the maintenance of astock of goods or
merchandise belonging to the
enterprise solely for the purpose of
storage, or display;

(iii) the maintenance of a stock of goods or
merchandise belonging to the
enterprise solely for the purpose of
p,rocessing by another enterprise;

m2t
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(v)

the maintenance of a fixed Place of
business solely for the purpose of
purchasing goods or merchandisp, or
of collocting information" for the
enterpris;

the maintenance of a l-rxed place of
business solely for the ptrpose of
carrying on, for the enterPise, any
cher activity; and

(vi) the maintenance of a fixed place of
busiress solely for any combination of
activities mentioned in paragraphs (i)
to (v).

3. Section 3 of thc Incomc Tax Act is amended-

(a) in subsection (2), by deleting parafaPh (ca) and
substituting therefor the following new
paragraph-

(ca) inconre accruing from a business caried
out over the internet or ar elecmonic
nehtort including through a digital
marketplace;

(b) in zubsection (3), by deleting paragraph (ba) and
substituting therefor the following new
paragraph-

(ba) "digital marketplace" means an online or
electronic platform which enables users
to scll or provide setvices, goods or other
ProPerty to other users.

4. Section 4A of the Income Tax Act is amended in
subnection (4) by deleting the defioition of the word
"control".

5. The Income Tax Act is amerded in section 11 by
inserting the following new subsection immediately after
subsection (3)-

(3A) In the casc of a registcr€d trust, subsection
(3) shall only apply to-

(a) any amount that is paid out of the trust irrcome
on behalf of any beneficiary and is used
cxclusively for the purpose of education,
medical trcatrnent or early adulthood housing;

(iv)

Not

A@&rdof
rccrion 3 of Cep.
oo.

A.DcDd[.4of
rcdon4Aof
Crp. d0.

Amcodmcrof
rcctiol ll of
Crp. a?O.
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(b) income paid to any beneficiary which is
collectively below ten million shillings in the
year of income;

(c) such other amount as the Commissioner may
prescribe from time to time and at such rate a-s
prescribed in paragraph 5 of the Third Schedule.

6. Section 12D of the lncome Tax Act is amended-
(a) in subsection (1) by deleting paragraphs (d) and (e);

(b) by inserting the following new subsection
immediately after subsection (1)-
(lA) Notwithstanding the provisions of subsection
(l), a person shall not pay minimum tat( if that
person-
(a) is engaged in business whose retail price is

controlled by the Government;

(b) is engaged in insurance business;

(c) is engaged in manufacturing and that person's
cumulative investment in the preceding four
years from assent is at least ten billion shillings;

(d) is licensed under the Special Economic Zones
Act,2015; and

(e) is engaged in distribution business whose
income is wholly based on a commission.

7. Section lZE of the Income Tax Act is amended-

(a) by deleting subsection (1) and substituting
therefor the following new subsection-

(l) Notwithstanding any other provision of
this Act, a tax to be known as digital service tax
shall be payable by a non-resident person whose
income from the provision of services is derived
from or accrues in Kenya through a business
carried out over the internet or an electronic
network including through a digial
marketplace.

(b) by deleting subsection (2) and sub*ituting
therefor the following new subsection-
(2) A person subject tro digital service tax shall

submit a return and pay the tax due to the

mzt

Ancndrlctrt of
rccdou l2D of
C!p.470.

Aneadmcnof
rcctio l2E of
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Commissioner on or before the twentieth day of
the npnth following the end of thc month in
which the digital service was offered'

(c) by inscrting thc following ncw eubscction
immediately afrcr subsccdon (2)-
(3) Dcspite subeection (l), digital service tax

shall not apply to incorne chargeablc undcr section
9(2) or eection 35.

& Section 15 of the Income Tax Act is arrended -
(a) in subsection (2), by deleting the words'and in this

subparagraph "control" has the meaning assigned to
it in .paragraph 32 o{ !!... .Second Schedule"
appearing in subparagraph (r)(iv);

O) by deleting subeection (4) and subotituting therefor
the following new subsection-

(4) Where the ascertainnpnt of the total income
of a person resulte in a deficit for a year of
income, the arnount of that deficit sball be an
allowable deduction in ascertaining the total
incorrc of srch penlon for that ycar and the
succceding ycars of income.

9. Scction 16 of tbe Incomc Tax Act is anrended in
subsection (z)by-

(a) deleting paragraph (i) and substituting therefor thc
following ncw paragraph-

O goss intcrest paid or payable to relatcd
persDs and third parties in excess of thirty
per cent of earnings before interest, taxes,
dcpreciation aod anrortization of thc
borrower in any financial year:

hovided that-
(i) any income which is exempt from tax

shall be excluded from thc calculation
of earnings beforc interest, taxes,
depreciation and amortization; and

(ii) this paragraph shall spply to-
(A) interest on all loans;

(B) payments that arc cconomically
equivalent to interest; and

Nqt
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(c) ".*J',llllr* in connection
with raising the finance.

(iii) this paragrzph shall not apply to -
(A) banks or financial institutions

licensed under the Banking Act; and

(B) micro and small enterprises
registered under the Micro and
Small Enterprises Act, 2012;

(b) inserting the following new pragraph immediately
after paragraph 0)-
c4.4ss. (ia) an amount of deemed interest where

the person is ontrolled by a non-resident
person alone or togetrer with not more
than four other persons and urhere the
company is not a bank or a financial
institution licensed under the Banking Act.

10. The Income Tax Act is amended by inserting the lil*il%ff"
following new section immediately after section l8A- cli.

Rctmr m
rtivitio in odrcr
jurirdiotimr.

lEB. (l) In this section-

"multinational anterprise
goup" means a group that
includes two or more enterprises
which are resident in different
jurisdictions including an
enterprise that carries on business
through a permanent establishment
or through ury o0rer entity in
another j urisdiction; and

"ultimate parent €ntity" means
an entity that-

(a) is resident in Kenya for tax
PurPoses;

(b) is not controlled by another
entity; and

(c) owns or controls a
multinational enterprise
goup.
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(2) An ultimate Parent entitY
of a multinational cntcrprise group
shall submit to the Commissioner
a return describing the grouP's
financial activities in KenYa,
where its gross turnover exceeds
the prescribed threshold, and in all
cher jurisdictions wbere the grcuP
has taxable prcsence, not latcr than
twelve months after the last daY of
the reporting linancial year of the
glouP.

(3) The return submitted under
zubsection (2) shall contain the
prescribed information on the
group's aggregate information
including infonnation relating to
the amount of revenue, Profit or
loss befor€ income tax, income tax
paid, incomc tax accrue4 stated
capital, accumulacd earnings,
number of employees aod tangible
assets Oher than cash or cash
equivalents with regard to each
jurisdiction in which the grouP
operates.

ll. Section E of the Incorne Tax Act is arnended in
subsection (7) in the definition of the term'settlenrcnt" by
inserting the words'through a registcred family trust o/'
immediately after the words 'transfer of assets".

12. Section 26 of the Inconp Tax Act is amended in
sub section (O in the definition of the word 'settlenEnt"
by inserting the words "ottrer than a regi*ered family
trust" irnmediately after the word "covena[t".

13. Section 31 of the Inconp Tax Act is amended in
subsection (1) by inscrting the wuds 'q a contribution
made to the 

- National Hospital lnsuraoce Fund"
immediately after the expression '2Wn appearing in
paragnph (v) of the proviso to the subsection.

14. Section 39B of the Income Tax Act is amended in
subsection (l) by inserting the words 'or technical and
vocational cducation and training" imrne.dialely aftcr the
word "univenity".

Not

Ancadmcntof
rerdon 2.5 of Crp.
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41. (l) Every special
arrangement for relief from
double taxation made with the
Government of any country
outside of the Republic of
Kenya with a view of affording
relief from double taxation in
relalion to income tax and any
taxes of similar character
imposed by the laws of that
country shall, subject to
subsection (2) but
notwithstanding any other
provision to the contrary in this
Act or in any dher written law,
have effoct in relation to income

are

xt2t

15. The Income Tax Act is amended by deleting section Aocudmcntor

41 and substituting therefor the following n"* *"ti-on- raftro4l orcrp

J-- -t+lr?itt:ffS[r:i

-<r-IIb.-\

ff,altr

iYiIIr--.
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(3) Subsection (2) shall not

apply il thc rcside,nt of the other
contracting statc is a comPany
li*ed in a stock sxghange in
that other coDtracting state.

(4) In this scction, the terms

"persm' and 'underlYing
ownership' have thc rcsPective
meanrngs
the Ninth

to them in

16. The Income Tax Act is ameuded in section 41A AocDdocnor

by deleting the words "specified in G- notil; bril; 5'tioortrorc'o'
alTangements".

1?. Section 133 of thc InconrcTax Act is amended - *f;IS".o
(a) in subsection (6) by deleing the cxpressi* c31ti 470

December, ?SZI" and substituting therefor the
expression'3 1 st Decernbct, ?fr22" ;

(b) by inserting the following new subsection
immediately after subeection (6) -
(7) Subjoct !o the provisions of *ction 12 of

this Act, aoy invest[Ent allowance on any
writen dorvn values as at the date of
comnrcncement of this Ac! sball be claimed on a
straight-linc basis.

18. The First Schedule to the Income Tax Act ir ffirjilit}amended- crp.47o

(a) in paragraph 36 by inserting the following new
paragraph immediately after paragraph (h)-
(g) propeny, including investment sharcs, which

is tranden€d or sold for the purpose of
transfening the title or the procecds into a
registoed family trust

(b) by inserting thc following ncw paragraphs
imrrcdiatoly after paragraph 56-

57.The income or principal rum of a registered
family trust.

58. Any capltal g:ains relating to the transfer of title
of immovable property to a family trust.

assigned
Schedule.
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19. The Second Schedule to the Income Ta:r Act is
amended-

(a) in paragraph l-
(i) in subparagraph (a), by deleting the

words "on reducing balance" wherever
they occur and substituting therefor the
words "in equal instalments";

(ii) in subparagraph (b)-
(A) by deleting the words "on

reducing balance" wherever they
occur and substituting therefor
the words "in equal instalments";

(B) by deleting the words "under a
mining right" appearing in
subparagraph (xi);

(iii) in subparagraph (c), by deleting the
rvords "on reducing balance" and
substituting therefor the words "in equal
instalments";

(iv) in subparagraph (d), by deleting the
words "on reducing balance" and
substituting therefor the words "in equal
instalments";

(v) in the proviso-

(A) by deleting the words "through
the national grid" appearing
immediately after the word
"electricity" appearing in
subparagraph (f) thereof ;

(B) by adding the following new
subparagraph immediately after
subparagraph (D-

(g) civil uorks include -
(i) roads and parking areas;

(ii) railway lines and related
structures;

m2t
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(iii) wat€tr, industrial
effluent and sewerage
worls;

(iv) communications and
clectrical posts and
pylons and other
electrical suPPlY
wqks; and

(v) sccurity walls and
fencing.

(h) trP1tr11l works" means
farmhouses, labour quarter,
any other immovable
building necessary for the
propcr opcration of the fann,
fences, dips, drains, water
and electricity supPly worts
and cher works necessary
for the proper operation of
the fann;

(b) by inscrting the following new rubsection
immediately after subsection ( 1) -

(1A) Nawith*anding paragraph 1, the
investment deduction shall be one hundred per
cent where-

(a) the cumulative investment value in the
pncceding threc years outsidc Nairobi
City County and Momhsa County is at
least two billion shillings:

hovided that where the cumulative
value of investment for the preceding
three years of incomc was two billion
shillings on or before the 25th APril, 2Cf20,
and the applicable rate of investment
deduction *as one hundred and fifty per
cent, thrt rate shall continue o apply fo
the investment made on or bcfore the 25th
April,2@0;

(b) the investment value outside Nairobi
City County and Mombasa County in
thai year of income is at least two
hundred and fifty million shillings; or

Not
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(c) the person has incurred investment in a
special economic zone.

20. The Third Schedule to the Income Tax Act is A.ncdmcatoftic

rmended in paragraph 5 by inserting the following new Effifd"t"
u b-paragraph immediately after su bparagraph (ia)-

0b) in respect to the disbursement of deemed
income to beneficiaries under section I I (3) (c)
the rate of twenty five percent.

21. The Ninth Schedule to the Income Tax Act ir ifrX'ffi"Li117amended- cap.42.

(a) in paragraph 4, by deleting subparagraph (3) and
substituting therefor the following new
subparagraph-

(3) The rate of depreciation for machinery
firct used to undertake operations under a
prospecting right shall be the rate specified in
paragraph l(b)(x) ofthe Second Schedule.

(b) in paragraph 9, by deleting subparagraph (3) and
substituting therefor the following new
subparagraph-

(3) The rate of depreciation for machinery
first used to undertake exploration operations
strall be the rate specified in paragraph l(bXxi)
ofthe Second Schedule,

(c) in paragraph 15-
(i) by deleting the expression *5.625%"

appearing in item (a) of subparagraph (2)
and substituting therefor the expression 'ten
Per cent".

(ii) by deleting the expression "5.68qo"
appearing in item (b) of subparagraph (2)
and substituting therefor the expression 'ten
per cent".

(d) in paragraph 16, by deleting the words "twelve
and a half per cent" appearing in subparagraph (d)
and substifuting therefor the expression "ten per
cent".

(e) by deleting paragraph 18 and substituting therefor
the following new paragraph-


