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CHAIRPERSON’S FOREWORD

In exercise of the| powers conferred by section 41 of the Income Tax ActlCap. 470), the Cabinet
Secretary for National Treasury and Planning published a Notice specifyingithe Agreement for the
avoidance of double taxation between the Government of the Republic of Kengii and the Government of
the Republic of Mauritius vide Legal Notice No. 114 on 30™ June, 2020. otice was submitted to
the Clerk of the National Assembly on 7 July, 2020 and tabled before the H8use 15" July, 2020. The
Notice was subsequently referred to the Departmental Committee on Finance @d National Planning for
consideration.

 taxation of the residents of Kenya and Mauritius with respect to taxes on theifiincome without creating
opportunities for non-taxation or reduced taxation through tax evasion or avoi dihce,

ers of the public on the
, 2020 and received
ational Treasury, Office
, 2020 to consider the

The Notice specif%d the Agreement which provides a legal framework for e elimination of double

In considering the [Notice, the Commmee requested for comments from men
Agreement vide advertisements placed in the print media on 25" Septentd
memoranda from two (2) stakeholders. The Committee held meetings with the:
of the Attorney General and the Tax Justice Network Africa on 3" Nove:
Notice.

ble taxation between the
fauritius, the Committee

Having examined the Notice specifying the Agreement for the avoidance of do
Government of the| Republic of Kenya and the Government of the Repubhc of |
resolved to approve the Notice as published.

The Committee is|grateful to the Offices of the Speaker and Clerk of the Ngtional Assembly for the
logistical and technical support accorded to it during its sittings. The Committ§8 further wishes to thank
all the stakeholders who participated in the consideration of the Agreement. Binally, I wish to express
my appreciation ta the Honorable Members of the Committee who made useful contributions towards

the preparation and production of this report.

On behalf of the Members of the Departmental Committee on Finance ang National Planning and
pursuant to Standing Order 210 (4) (b) it is my pleasure and duty to pisent to the House, the
Committee’s Report on the Consideration of the Agreement for the avo: nce of double taxation
between the Gov ent of the Republic of Kenya and the Government of e Republic of Mauritius
(Legal Notice No. 114 of 2020).

Hon. Gl’dy’ Wan 88y CBS’ MP

_hairperson, Departmental DM MITICE O nance and INational rlanning




1 PREFACE

1.1 ESTABLISHMENT OF THE COMMITTEE E

1. The Departmental Committee on Finance & National Planning is one of thi ﬁeen Departmental
Committees of the National Assembly established under Standing Order 6 whose mandates
pursuant to the Standing Order 216 (5) are as follows:-

i. To investigate, inquire into, and report on all matters rela‘ g to the mandate,
management, activities, administration, operations and estimites of the assigned
ministries and departments; ‘

ii. To study the programme and policy objectives of Ministries and'departments and the
effectiveness of their implementation; :

iii. To study and review all the legislation referred to it; »
iv. To study, access and analyze the relative success of the Ministrig#f and departments as
measured by the results obtained as compared with their stated objegiives;

v. To investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred tothem by the House;

vi. To vet and report on all appointments where the Constitution orfiny law requires the
National Assembly to approve, except those under Standing OrdertNo. 204 (Committee
on appointments); }

vii. To examine treaties, agreements and conventions; ‘
viii. To make reports and recommendations to the House as often a§ possible, including
recommendation of proposed legislation;

ix. To consider reports of Commissions and Independent Offices sulimitted to the House
pursuant to the provisions of Article 254 of the Constitution; and

x. To examine any questions raised by Members on a matter within its§pandate.

1.2 MANDATE OF THE COMMITTEE H

2. In accordance with the Second Schedule of the Standing Orders, the Comniittee is mandated to
consider, public finance, monetary policies, public debt, financial institution§i(excluding those in
securities exchange), investment and divestiture policies, pricing policies,Fbanking, insurance,
population revenue policies including taxation and national planning and develgpment.

3. In executing its mandate, the Committee oversees the following governfilent Ministries and
dcpartmcnts - :
National Treasury and Planning
ii. State Department for Devolution
ili. Commissionon Revenue Allocation ]
iv.  Office of the Controller of Budget i
v.  Salaries and Remuneration Commission
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1.3 COMMITTE MEMBERSHIP :
4. The Departm Committee on Finance and National Planning was conifitituted by the House in

December, 201'7 and comprises of the following Members: -

Chairperson
Hon. Gladys Wanga, CBS, MP
MP for Homabay County

ODM Party

Vice-Chairperson
Hon. Isaac W. Ndirangu
. MP for Roysambu Constituency

Jubilee Party

MEMBERS

Hon. Jimmy O. Angwenyi, MP ODM Party ¥

MP for Kitutu Chache North Constituency ? i

Jubilee Party Hon. Joshua Kandie, MP
MP for Baringo CentrafConstituency

Hon. Christopher gg.ulele, MP MCC Party £

MP for Luanda Constituency :

ODM Party Hon. Stanley MuthamagMP
MPforLamuWest ofistituency

Hon. Edith Nyenze, MB
MP for Kitui West Cortituency

Hon. Daniel Nanok, MP WDM-K

MP for Turkana Constituency , .

Jubilee Party Hon. Catherine Warugttu, MP

| MP for Laikipia Count$

Hon. (Dr.) Christine Ombaka, MP Jubilee Party &

MP for Siaya Co

ODM Party Hon. James Mwangx, v
MP for Tetu Constituct

Hon. Andrew Okutmc, MP Jubilee Party §

MP for Karachuonyo Constituency

ODM Party | Hon. (Prof.) Mohamudi¢uhamed, MP
MP for Wajir South Cdfistituency

Hon. David Mboni, MP Jubilee Party 2

MP for Kitui Rural Constituency 1

CCU Party Hon. Peter Lochakapotg, MP
MP for Sigor Constitudicy

Hon. Francis K. Kimani, MP Jubilee Party

MP for Molo Constituency ! £
Hon. Qalicha Gufu Wagio, MP

Jubilee Party A
Hon. Joseph Oyula, MP MP for Moyale Constitfency
MP for Butula Constituency Jubilee Party ~




1.4 COMMITTEE SECRETARIAT
5. The Committee is facilitated by the following Secretariat: -

Ms. Leah W. Mwaura ,
Senior Clerk Assistant/Head of Secretariat

Ms. Jennifer Ndeto . Ms. Lat
Principal Legal Counsel 1 Clerk A
Mr. Josephat Motonu Mr. Che

Senior Fiscal Analyst - Researe

Report of the Departmental Commitiee on Finance and National Planning on the Agreement for the Awidance of Double Tax
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sistant 1
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2 CONSIDERA ON OF THE AGREEMENT ON THE AVOI
TAXATION B EEN THE GOVERNMENT OF THE REPUBL!C
GOVERNMENT OF THE REPUBLIC OF MAURITIUS S

2.1 INTRODUCTION

6. In exercise of the powers conferred by section 41 of the Income Tax A i Cap 470), the Cabinet
Secretary for National Treasury and Planning published the Notice specifyfig the Agreement on the
avoidance of double taxation between the Government of the Republic of KEnya and the Government
of the Republic of Mauritius vide Legal Notice No. 114 of 2020 on 30 Ji 2020

CE OF DOUBLE
F KENYA AND THE

7. The Notios wad submitted o ihe Cleik of s National Assembly on 6™ J 2020 and tabled before
the House on 14“‘ July, 2020. :

2.2 OBJECT AN¢ PURPOSE OF THE AGREEMENT

8. The Agreeme provides a legal framework for the elimination of double ' atlon of the residents of
Kenya and Mauritius with respect to taxes on their income without creatifig opportunities for non-
taxation or red taxation through tax evasion or avoidance.

9. The primary putpose of tax treaties is mainly ‘for the avoidance of double tiikation® of income arising
from cross-border transactions. Double taxation stifles trade and mvestm t between countries as it
penalizes busin that trade between such countries. Tax treaties also adtiress other issues such as
the prevenuon f tax evasion and non-discrimination. This ensures tha yusinesses do not avoid
taxation in the two contracting states. It also provides for the non-discrimin Sion of businesses trading
in the two countries. £

10. Currently, there is no Agreement on the avoidance of double taxation betwiien Kenya and Mauritius.
The Agreement between the two countries was therefore negotiated as a résult of the need to have a
legal framewo for the administration of avoidance of double taxationEwith respect to taxes on

the two countries.

2.3 OVERVIEW OF THE AGREEMENT

11. Article 1: Provﬁdcs that the Agreement shall apply to persons who are rcs ts of one or both of the
contracting states. . £

12. Article 2: Prov*des the scope of the taxes to be covered by the Aéreeman {

13. Article 3: Provides the general definitions of the terms used in the Ag ; ht,

14. Article 4: Provides the meaning of the term “resident of a contractmg te”. It makes provisions
regarding a resident for the purpose of assigning taxation rights between $he two contracting states
and elaborates on the consideration of what determines the residence of p étsons in contracting states
such as residenc domxmlc, incorporation, place of management among ot} cr'itexia.

15. Article 5: Provides the meaning of the term “permanent establishment” ‘
management, a

nt” &hich includes a place of
ch, an office, a factory, a workshop, warehouse, mine  Fistallation, among others.




i
i

The determination of existence of permanent establishment is crucial for deten fination which of the
two countries would be allocated taxation rights. B

16. Article 6: Provides the meaning of the term “immovable property” and howjincome derived from
immovable property shall be taxed. It makes provision assignment of taxabion rights regarding
income from immovable property. The taxation rights are granted to the contraiiting state where the

person is a resident. The taxation here covers income derived from agnculture
matters such as direct use or letting of the immovable property.

forestry and covers

17. Article 7: Business profits are covered under this Article where the considerati@ i is on the existence
of a permanent establishment in a contracting state. If an establishment carriestput business in both

contracting states, the apportionment of profits shall consider permanent esta
contracting state of goods of similar kind and other business acuvmes in the o
that is similar in kind. H

18. Article 8: Provides how profits of an enterprise from the operanon or rcntal

shment, sales in the

er contracting state

ships or aircraft in
international traffic shall be taxed. s
19. Article 9: Provides how profits accruing to enterprises associated with the n ai)  enterprise shall be

taxed. The consideration is on enterprises that directly or mduectly partxcx |
management of another enterprise. This article assigns taxation rights in a ma
ownership of subsidiary companies in the contracting states.

 in the controls or

ggner that recognizes

20, Article 10: Provides how dividends shall be taxed. It provides that dividend§'paid by a company
which is a resident of a conu'acung state, say Kenya to a resident of the other contracting state
(Mauritius) may be taxed in that other state (Mauritius). However, the dividend§ paid by a company

which is resident in say, Kenya may also be taxed in Kenya in accordance wit
but shall not exceed 8% of the gross amount of dividends.

21. Article 11: Provides how interest shall be taxed. The Article stipulates that interest arising in a

contracting state and paid to a resident of other contracting state may be taxed in!

instance, interest income paid by a company in Kenya to a company in Ma
to the Kenyan tax laws. But then, this has been limited at 10% of the gross amo

22. Article 12: Provides how royalties shall be taxed. It provxdcs that royalties arj
Kenya and paid to a resident of Mauritius may be taxed in Mauritius. However
also be taxed in Kenya in accordance with the Kenyan tax laws but if the beng

royalties is a resident of Mauritius, the tax so charged shall not exceed 12% of
the royalties.

23. Article 12A: Provides how fees for technical services will be taxed, Fees fi

arising for instance, Kenya, and paid to a resident of Mauritius may be taxed in

accordance with the Kenyan tax laws but will be limited to a maximum of 10%
of fees.

Mauritius. However, this income may also be taxed in Kenya where the interestif

ithe Kenyan tax laws

hat other state. For
may be taxed in
0se¢, in accordance

of interest.

: ing in for instance,
, such royalties may

cial owner of the

‘_' gross amount of

' technical services

 Mauritius according
to the laws therein. Nonetheless, such fees for technical services may also be't

taxed in Kenya in

Of the gross amount

i e o e e

qu'u/‘lln Comumittee on Finance and Nadonal Planning on the Agreement for the Avoidance of Double Tax:
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wed where a person

35. Article 24: Provides for a Mutual Agreement Procedure which shall be fo!
considmthattheacuonsofoneorbothofthecontracungstaturesultor | result for him in
taxation not in accordance with the provisions of the Agreement.

36. Article 25: Provides how the competent authorities of the contractmg stat all exchange such
information as is foreseeably relevant for carrying out the provisions of the gmment or to the

administration or enforcement of the domestic laws concerning taxes of every d and description, in
so far as the taxation thereunder is not contrary to the Agreement.

37. Article 26: Provnd«thatnodnngmtheAgreememshallaﬁ‘ecttheﬁscalpn ges of members of
diplomatic missions or consular posts under the general rules of inteman law or under the
provisions of special agreements.

38. Article 27: Provides for the kind of assistance that the contracting states shall
the collection of revenue claims,

end to each other in

39. Article 27A: Provides how benefits under the Agreement will be treated.

40, Article 28: Provides for the procedures to be followed by either of the ntracting states in

terminating the agreement.
41, Article 29; Provides for the procedure to be followed by either of the ontracting states in
- terminating the Agreement :
Report of the Departmental Commitiee on Finance and National Planning on the Agreement for the Avoidance of Double Ti between PAGE 10/16
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3 STAKEHOLDER SUBMISSIONS ON THE AGREEMENT
42, Following the frequest for submission of memoranda on the Agreement fofithe avoidance of double
taxation n the Government of the Republic of Kenya and the Govefliment of the Republic of
Mauritius on the print media on 25™ September, 2020, the Committee receliyed memoranda from the
following ‘ ;
i. The National Treasury and Planning
ii. The Tax Justice Network Africa; and

iii. Mr. Patl Waga

43. The stakeholders submitted as follows:-

|
3.1 THE NATIONAL TREASURY AND PLANNING
In a meeting held jointly with the National Treasury and the Office of fie Attorney General on 3"
November, 2020. Cabinet Secretary for National Treasury and Planning, Hon. (Amb.) Ukur Yatani was
represented by the Chief Administrative Secretary and other Senior Ministey Officials. They submitted
that:- _

44, The primary se of tax treaties is mainly for the avoidance of doub}
from cross- transactions. Without the treaties, income eamed by
between two ¢countries will be taxed in both countries. Despite the gro#
transactions n Kenya and Mauritius, there is no Agreement on the Avoidance of Double Taxation
between the countries. The Agreement between the two countries Was therefore negotiated as a
result of the to have a legal framework for use by revenue authoriti#s of the two countries in the
administration| of avoidance of double taxation with respect to taxes on incme.

taxation of income arising
ders on transactions carried
ing number of cross-border

45. The initial DTA between Kenya and Mauritius was sxgned on 7" Ma%
because the Tax Justice Network Africa filed a petmon in court on 3
legality of the, DTA. The court made a ruling on 15™ March, 2019 nullif
that due of ratifying the Agreement was not followed.

12 but could not be ratified
ctober, 2014 challenging the
g the DTA on the premise

46. The DTA wai re-signed on 10™ April, 2019 during H.E. the President’s Etate visit to Mauritius taking
into cogmzan the court ruling in Kenya and agreed that the Agreement b  renegotiated within a period
of six months|to address the arcas of concern. A meeting to negotiate the DTA was held between the
respective delegations of Kenya and Mauritius in the National Treasurytfrom 10" to 12" September,
2019. <

47. The negotiation team from Kenya comprised of key stakeholders naffiely, the National Treasury,

ign Affairs, Kenya Revenue Authority and Office of flle Attorney General. During

negotiations, the two countries reviewed the DTA and developed a Proto l to amend specific Articles
of the A t. ;

48. Some of the that were addressed was that the Preamble was expoundgd to clearly communicate the
intention of the DTA to eliminate double taxation without creating opglirtunities for non-taxation or
reduced taxation through tax evasion or avoidance including through trealy- shopping arrangements. In
addition, Article 1 on Personal Scope was beefed up to enhance clarity of §ae scope/circumstances under
which the resi of the two countries will be taxed. E




i e b

49. The taxation rate for Dividends under Article 10 on Dividends was reviewed Bpwards from 5 percent to
8 percent. Equally, the taxation for royalties under Article 12 on Royalties wats reviewed upwards from
10 percent to 12 percent. The amendment also introduced the Article on Techlilcal Fees which had been
initially omitted. The introduction of the Article was critical to Kenya to enalile it impose withholding
tax on payments for managerial, technical and consultancy services offered byesidents of Mauritius.

50. The teams also agreed on a more comprehensive term on Permanent Establisiment (PE) in the sense of
defining what does and what does not constitute PE. This helped to widen th@lscope of the PE that can
be taxed. Finally, there was the introduction of a provision to ensure that thire is no treaty abuse, to
prevent base erosion and profit shifting, which are new developments in the DFA arena.

51. In order to carry out Public Participation, the National Treasury submitted bofli the DTA signed on 10"
April, 2019 and the Protocol signed on 16™ October, 2019 to the Office of the Attorney General to
facilitate public participation. The Attorney General published the Legal Nofice on 30™ June, 2020 as
Legal Notice No.114 of 2020. 1t

52. Pursuant to Section 11 (1) the National Treasury prepared and submitted an Efiplanatory Memorandum
on the Legal Notice No.114 on the Kenya — Mauritius DTA and the said Legal@Notice to the Clerk of the
National Assembly on 6™ July, 2020 for consideration by the National Assemb}y.

33. Upon ratification, the DTA is expected to foster economic benefits to the #wo countries, including
enhanced investment by the residents of the two counties, removing or rediising double taxation on
investment and removing tax discrimination on investors. It is also ex p@ited to foster deeper r
diplomatic and political ties between Kenya and Mauritius.

3.2 TAX JUSTICE NETWORK AFRICA |

54. In a meeting held with the Tax Justice Network Africa on 3™ November, 2020 the Executive Director,
Mr, Alvin Mosiomi submitted that the Agreement poses the following ri foreign companies are
likely to abuse the treaty by using the loopholes to avoid paying taxes; largs swathers of emerging
industries especially in the service sector are likely to be left out of the Ag cemient; slight modifications
in the treaty discourages employment creation in Kenya; exemptions will likeli? lead to a major loss of
revenue to Kenya; and the treaty will encourage active tax avoidance particularly in digitalised services.
They proposed the following amendments to the Agreement:- }

55. Amend sub-articles 5(3)(a) and 5(3)(b) by replacing ‘twelve months’ with ‘threé months’ and including
the following Force of Attraction article, ‘The profits of an enterprise of a conlracting shall be taxable
only in that state unless the enterprise carries on business in the other coneacting state through a
permanent establishment situated therein. If the enterprise carries on businessias aforesaid, the profits
of the enterprise may be taxed in the other state but only so much of them as attributable to: (a) that
permanent establishment; (b) sales in that other state of goods or merchandis i of the same or similar
kind as those sold through that permanent establishment; or (c) other busines§ activities carried on in
that other state of the same or similar kind as those effected through that permalient establishment’.

56. Amend Article 3 by including the definition of the term ‘fees for technicalliervices’ to mean ‘any
payment in consideration for any service of a managerial, technical or consullancy nature unless the
payment is made: (a) to an employee of the person making the payment; ¥b) for teaching in an
educational institution or for teaching by an education institution; or by an ingividual for services Jor
the personal use of an individual means...and that domestic law will prevail whee there is an ambiguity
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bolve the application by the
a client or the transfer of

on the treatment of taxation on these fees. (d) the said services must
service provider of specialised knowledge, skill or expertise on behalf

knowledge, skill or expertise to the client’.

Lof any kind received as a
g the copyright of literary,

57.Include a definition of ‘royalties’ in Article 12 as follows, ‘payment
consideration for the use of or the right to use, any copyright (includi
artistic, scientific work, payment of any kind in respect of motion pictéee films and works on film,
videotape or other means of reproduction for use in connection wigh television, broadcasts or
cinematograph films, motion pictures or movies), any patent, trade mark,§lesign or model, plan, secret
Jormula or prr;}ﬂ;ss, or for the use of; or the right to use, industrial, comm@grcial or scientific equipment
or for information concerning industrial, commercial or scientific experienge’.

58. Include the fo ‘owing sub-articles in Article 13 on Capital Gains: ‘(5) Gdlss derived by a resident of a
contracting state from the alienation of shares or comparable interests suck as interests in a partnership
or trust, may be taxed in the other contracting state if, at any time during the 365 days preceding the

alienation, these shares or comparable interests derived more than 50 perge
indirectly from immovable property, as defined in the Article on Incon
situated in that other state; and (6) gains, other than those to which the
derived by a résident of a contracting state from the alienation of shares §f a company, or comparable
interests, such|as interests in a partnership or trust, which is a resident @f the other contracting state,
may be taxed in that other state if the alienator, at any time during lhe 365 days preceding such
alienation held directly or indirectly at least — percentage (the percentagg is to be established through
bilateral negotiations) of the capital of that company or entity’. ;

nt of their value directly or
| from Immovable Property,

eceding paragraph applies,

59. Including the ﬁ;llowmg sub-article in Article 21 relating to Other Incomefas follows: ‘Notwithstanding
the provisions of the preceding paragraphs, items of income of a resident 8§ a contracting state not dealt
with in the fbrfgoing Articles of this Convention and arising in the olher pntracting state may also be
taxed in that other state’. :

3.3 MR. PAUL WAGA

In his submission, Mr. Paul Waga stated that:- .

60. Article 11 of the Agreement limits withholding of interest at source at 10%&which is very different to
the current Kenyan rate which is 15% thereby adversely affecting the tax Ease thus undermining the
principles of sustainable development.

Byalties which is different
ng the tax to be collected
e round tripping among

61. Article 12 of the Agreement limits the withholding of royalties at 10% at
from the Kenyan domestic rate which is at 20% thereby significantly redu:
by KRA and ppening up loopholes for exploitation. It may also encour
citizens of the two countries. 1

i} with in specific Articles
\ 'oes, management fees,
g tax rates on the same
aching the principle of

62. Article 20 of the Agreement reserves all taxation of other income not d
to the resident state effectively reducing withholding tax to 0% on s
insurance commission and others. This is different in Kenya where withho
stands at 20%]thus opening room for potential loss of tax revenue thereby
good governance, integrity and accountability.




63. chuinsupponoftheAgreemmtiftheaboveamendmemsarefmade begiius
making a good business relation between Kenya and Mauritius. It is import
proper Agreement to ensure that both countries wxll not suffer tax losses.

it is important in
nt to come up with a
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4 COMMITTEES’ FINDINGS ‘
Having examined the Agreement on the avoidance of double taxation betwed the Government of the
Republic of Kenya and the Government of the Republic of Mﬁuﬁﬁusﬁ the Cb’ nfhtittee observed that:-

64. The Notice was published in the gazette vide Legal Notice No. 114 o ozo on 30" June, 2020,
submitted 1 the Clerk of the National Assembly on i July, 2020 anifl laid on the table of the
der section 11(1) of the

Act and the Statutory
e or annul hence any

holders and the public.

ity, Ministry of Foreign

ed and uploaded on the
on 18™ May, 2020.

66. In preparation of the Agreement, consultations were held with key s
Consultative meetings were convened with the Kenya Revenue Authg
Affairs and Office of the Attorney General. A public notice was also i
National Treasury and Planning website soliciting for views of the publ

67. The regulation making authority submitted a Regulatory Impact
Sections 6, 7, and 8 of the Statutory Instruments Act, 2013,

atement as required by

68. The Notice fully meets the relevant considerations referred to in s

ion 13 of the Statutory
Instruments Act, 2013. g

,,,,,




S COMMITTEE RECOMMENDATION
70. Having examined the Agreement for the Avoidance of Doubl axation between the
Government of the Republic of Kenya and the Government of the Reptlic of Mauritius against

the Constitution, the Interpretations and General Provisions Act (Caps2), the Income Tax Act

(Cap. 470) and the Statutory Instruments Act (No. 23 of 2013), the Cpmmittee recommends

that the House approves the Notice as published.

X
SIGNED......... W—— . \ ‘ DY 7m0
{. GLADYS WANGA, CBS, MP
CHAIRPERSON

L PLANNING

DEPARTMENTAL COMMITTEE ON FINANCE AND NATIO
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MINUTES OF THE 60™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN THE COMMITTEE ROOM ON 4™
FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS ON MONDAY, 30™
NOVEMBER, 2020 AT 02.30 PM

PRESENT
1. Hon. Gladys Wanga, MP - Chairperson
. Hon. Is

2 ac W, Ndirangu, MP - Yice Chairperson
3. Hon.

4

5

immy O, Angwenyi, MGH, MP
. Hon. Chri N
. Hon, Shakeel Shabbir Ahmcd, CBS, MP

] Hon._ elE.Nanok.MP

. Hon. Stanley M. Muthama, MP

. Hon. Peter Lochakapong, MP

1

2

3. ‘ §

4, Hon. ranc(sK Kimani, MP
5

6

7. Hon.

.) Mohamud Sheikh Mohamed, MP

INATTENDANCE
SECRETARL
1. Ms. Leah Mwaura - Senior Clerk Assistant/Head of Secretariat
2. Ms. Wesonga - Clerk Assistant II
3. Mr. John Njoro - Serjeant-At-Arms
4, Ms. ice Nzioka . Audio Officer
AGENDA |
1. Pray:
2. Communication from the Chairperson
3: Co ion of Minutes
4. Matters Arising
5. Meeting to consider and adopt the Report on the consideration of the Agreement on

ya and the Government of the Republic of Mauritius,
ent/Date of the next meeting

MIN.NO.N‘@IF&NPIZOZOIZSZ COMMUNICATION FROM CHAIRPERSON
The meeting' was called to order at 02,57 p.m. and a prayer was said. The Chairperson then
welcomed thé meeting to deliberate on the day’s agenda.

MIN.NO.NA/F&NP/2020/288: CONFIRMATION OF MINUTES
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THE NATIONAL ASSEMBLY

DEPARTMENTAL COMMITTEE ON FINANCE & NATIONAL PLANNING

ADOPTION SCHEDULE FOR THE REPORT ON THE CONSIDERATION OF THE AGREEMENT FOR
AVOIDANCE OF DOUBLE TAXATION BETWEEN THE GOVERNMENT OF THE REPUBLIC OF

KENYA AND THE GOVERNMENT OF THE REPUBLIC OF MAURITIUS

DATE: 30™ NOVEMBER, 2020

NAME

/
SIGNAW

HON. GLADYS WANGA, CBS, MP — CHAIRPERSON

HON. ISAAC W. NDIRANGU, MP - VICE-CHAIRPERSON %/
HON. JIMMY N. O. ANGWENYI, MGH, MP "@;ﬁ
HON. CHRISTOPHER OMULELE, MP i Lual
HON. SHAKEEL SHABBIR AHMED, CBS, MP vt

HON. DANIEL E. NANOK, MP

HON. (DR.) CHRISTINE OMBAKA, MP

HON. ANDREW A. OKUOME, MP

L 19 N O W ) e by 2

HON. DAVID M. MBONI, MP

10. HON. FRANCIS KURIA KIMANI, MP

11. HON. JOSEPH M. OYULA, MP

o 12. HON. JOSHUA KANDIE, MP

13. HON. STANLEY M. MUTHAMA, MP

14. HON. EDITH NYENZE, MP

15. HON, CATHERINE WARUGURU, MP

16. HON. JAMES GICHUHI MWANGI, MP

17. HON. (PROF.) MOHAMUD SHEIKH MOHAMED, MP

18. HON. PETER LOCHAKAPONG, MP

19. HON. QALICHA GUFU WARIO, MP




Agenda deferred

MIN.NO.NA/F&NP/2020/289: CONSIDERATION AND ADOPTION OF THE
REPORT ON THE AGREEMENT FOR THE
AVOIDANCE OF DOUBLE TAXATION BETWEEN
THE GOVERNMENT OF THE REPUBLIC OF
KENYA AND THE GOVERNMENT OF THE
REPUBLIC OF MAURITIUS
In considering the report, the Committee noted that:-
1. law should be amended so that Double Taxation Agreements are considered under
the Treaty Making and Ratification Act (No. 45 of 2012) in order to allow the Committee
to make amendments to the Agreements if need be as opposed to the current scenario
where it was submitted under the Statutory Act, 2013 where the Committee can only
either approve or annul the Agreement in its entirety.
2. en submitting Agreements for consideration by Parliament, the parent Ministry should
providing data on the matter being addressed by the Agreement so that it can guide
mmbcrs in making their decision on the said Agreement.

The Committee adopted the report having been proposed and seconded by Hon. Isaac Ndirangu,
MP and Hon. Catherine Waruguru, MP respectively. The Committee agreed on the following
findings and recommendations:-

COMMITTEES’ OBSERVATIONS
Having examined the Agreement on the avoidance of double taxation between the Government
of the ublic of Kenya and the Government of the Republic of Mauritius, the Committee
observed
1. The Nonce was published in the gazette vide Legal Notice No 114 of 2020 on 30™ June,
2020, submitted to the Clerk of the National Assembly on 7™ July, 2020 and laid on the
le of the House on 15™ July, 2020 being within the requisite statutory timelines under
ction 11(1) of the Statutory Instruments Act, 2013.
e Notice was submitted pursuant to section 41 of the Income Tax Act and the Statutory
ts Act, 2013, The Committee’s role was either to approve or annul hence any
endments were not permissible.
preparation of the Agreement, consultations were held with key stakeholders and the
p blxc Consultative meetings were convened with the Kenya Revenue Authority,
of Foreign Affairs and Office of the Attomey General. A public notice was also
issued and uploaded on the National Treasury and Planning website soliciting for views
of the public on 18" May, 2020.
regulation making authority submitted a Regulatory Impact Statement as required by
tions 6, 7, and 8 of the Statutory Instruments Act, 2013.
e Notice fully meets the relevant considerations referred to in section 13 of the
Statutory Instruments Act, 2013.
6. Committee could not make any amendments to the Agreement because it was
bmitted under the Statutory Instruments Act, 2013 and therefore the Committee
mmends that the law be amended so that future Double Taxation Agreements be
onsidered under the Treaty Making and Ratification Act (No. 45 of 2012)

woos
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COMMITTEE RECOMMENDATION

Having examined the Agreement for the Avoidance of Double Taxation between the
Government of the Republic of Kenya and the Government of the Republic of Mauritius against
the Constitution, the Interpretations and General Provisions Act (Cap. 2), the Income Tax Act
(Cap. 470) and the Statutory Instruments Act (No. 23 of 2013), the Committee recommends
that the House approves the Notice as published.

MIN.NO.NA/F&NP/2020/290: = ADJOURNMENT/DATE OF NEXT MEETING
There being no other business to deliberate on, the meeting was adjourned at 03.45 p.m. The next
meeting will be held on Tuesday, 1™ December, 2020 at 10.00 a.m.

ON. GLADYS WANGA, CBS, MP
(CHAIRPERSON)

— ...DATE...‘...\.S.\.,.... W'LO'LO
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MINUTES OF THE 53"° SITTING OF THE DEPARTMENTAL COMMITT EE ON

FINANCE NATIONAL PLANNING HELD AT THE MINI CHAMBER, COUNTY
HALL ON WEDNESDAY, 3*P NOVYEMBER, 2020 AT 9.00 AM
PRESENT
1. Hon. Gladys Wanga, MP - Chairperson
2. Hon. Jimmy O. Angwenyi, MGH, MP
3. Hon. (Dr.) Christine Ombaka, MP
4. Hon. Andrew A. Okuome, MP
5. Hon. David M. Mboni, MP
6. Hon. Francis K. Kimani, MP
7. Hon. Joshua C, Kandie, MP
8. Hon. Stanley M. Muthama, MP
9. Hon. Edith Nyenze, MP
10. Hon, James Gichuhi Mwangi, MP
11. Hon. f.) Mohamud Sheikh Mohamed, MP
12. Hon. Qalicha Gufu Wario, MP
ABSENT WITH APOLOGY
1. Hon. W. Ndirangu, MP - Vice Chairperson
2. Hon. Christopher Omulele, MP
3. Hon. Shakeel Shabbir Ahmed, CBS, MP
4. Hon. Daniel E. Nanok, MP
5. Hon. Jo. ph M. Oyula, MP
6. Hon. Catherine Waruguru, MP
7. Hon. Peter Lochakapong, MP
INATTENDANCE
SECRETARIAT
1. Ms. Leah Mwaura - Senior Clerk Assistant/Head of Secretariat
2. Ms. Jennifer Ndeto - Principal Legal Counsel I
3. Mr. Josephat Motonu - Research Officer II
4. Ms. Eurnidice Nzioka - Audio Officer
TAX JUSTIC& NETWORK AFRICA
1. Mr. Alvin Mosioma - Executive Director TINA
2. Mr Wanyama - Officer TINA
3. Ms. Evelyn Kavenge - Officer TINA
4, Ms. Brenda Oloo - Officer TINA
5. Mr. Kig{m Kiplimo - Officer TINA
NATIONAL ASURY & KENYA REVENUE AUTHORITY
1. Hon, Nelson Gaichuhie Chief Administrative Secretary
8 - Director
i A - Deputy Director
4. - Deputy Commissioner
- 3 - Economist
6. - National Treasury
g - KRA
8. &

Parliamentary Liaison Officer




9. Mr. Moses Muia - Deputy CommissionerLogisti
10. Mr. Julian Kondo . KRA B ¥

STATE DEPARTMENT FOR PUBLIC WORKS ;
1. Major Gen. (Rtd) Dr. Kihalang’'wa - Principal Secretary

2. Mr. Linus Kibisu . Deputy Chief Architeck!
KENYA NATIONAL HIGHWAYS AUTHORITY -

1. Eng, Peter M. Mundinia - Director General

2. Mr. Paul Omondi - Deputy Director
ATTORNEY GENERAL & DEPARTMENT OF JUSTICE

1. Mr. Samson Maundu - State Counsel

2. Ms. Christine K Omwakwe - State Counsel
AGENDA

1. Prayers

2. Communication from the Chairperson
3. Confirmation of Minutes
4
5

. Matters Arising = 2
. Meeting with the Tax Justice Network Africa to consider theiri orandum on the
Agreement between the Republic of Kenya and the Republi¢ of Mauritius on the
Avoidance of Double Taxation & B
6. Meeting with the National Treasury and Planning; the State Department for Public
Works; the State Department for Infrastructure; and the Ken ational Highways
Authority to discuss the cause for the delay in the handover o '1he Malaba One Stop
Border Post to the Kenya Revenue Authority (User Department;
7. Meeting with the National Treasury and the Attorney Gene
discuss the Agreement between the Republic of Kenya
Mauritius on the Avoidance of Double Taxation
8. Adjournment/Date of the next meeting

aiid Department to
d the Republic of

MIN.NO.NA/F&NP/2020/249: COMMUNICATION FROM AR ERSON
The meeting was called to order at 9.30 a.m. and a prayer was said.STH# Chairperson then
welcomed the meeting to deliberate on the day’s agenda. &

MIN.NO.NA/F&NP/2020/250: CONFIRMATION OF MINUTES
Agenda deferred :

MIN.NO.NA/F&NP/2020/251: MEETING WITH THE TAX JESTICE NETWORK
AFRICA TO CONSIDER IR MORANDUM
ON THE AGREEMENT BETWEEN THE REPUBLIC
OF KENYA AND THE REPUBLIC OF MAURITIUS
ON THE AVOIDANCE OF DOUBLE TAXATION

The Chairperson invited the Executive Director Tax Justice Network Africa ' TINA) to make the
presentation on the Agreement between the Republic of Kenya and the REp plic of Mauritius on
the Avoidance of Double Taxation. The Executive Director presented as fellgws:-

:



(i) The TINA moved to Court challenging the legality of the Kenya Mauritius Double
taxation Avoidance Agreement to Ratification citing that the Agreement was not made

t to the Treaty making and Ratification Act 2012 Contravened Article 10 (a) (c)

and (d)land 201 of the Constitution of Kenya;

Court declared the said Agreement null and void for having not adhered to the

Statuto! ‘ Instruments Act, 2013 which requires the involvement of Parliament in the

No.51 in terms of the Financial Secrecy Index and is noted as being on the EU non-
cooperative tax jurisdictions watch list. It is therefore important to take precautions as
Kenya may be subjected to loss of revenue;

(v) Some Kenyan companies and other companies intending to do business in Kenya, have
moved 1o Mauritius and set business there as permanent establishment; taking advantage
of the DTAs. This has provided an unfair completion ground for the Kenya SMEs who
are unable to compete favorably with these companies who are in the same business.
Examples include companies in the digital space such as Uber, Netflix etc.

(vi)It was important for the Kenya Revenue Authority to provide date on the Economic
benefits of the DT As to establish whether there is any tax loss;

(vii) at the TINA was opposed to this Kenya Mauritius Double taxation Avoidance
A ent as it was bound to have several challenges including lack of tax neutrality
where different parties in similar circumstances ought to be taxed using the same rates on
simila’riincomes. The principle of neutrality emphasizes that generally the tax system
should strive to be neutral so that decisions are made on their economic merits and not for
tax ns;

(viii) ost DTAs are developed based on the United Nations Model Tax Convention
(UN el), the Organization for Economic Co-operation and Development Model Tax
Convention (OECD Model) and the recently developed Africa Tax Administration Forum
Model (ATAF Model) which is a mix of the former two. However, the TINA
recommended that the DTAs should be modelled according to the ATAF Model which is
more favorable to developing countries;

(ix) TINA mmended that there was need to develop a policy on the DTA which will give
guidcl;hcs on the minimum requirements to ensure all treaties signed meet the quality
threshold;

Way forward
The Committee having listened to the presentation directed the TINA to submit the reports that
indicted Mauritius as a possible tax haven and would be an avenue for tax avoidance.

MIN.NO.NA/F&NP/2020/252: MEETING TO DISCUSS THE CAUSE FOR THE
DELAY IN THE HANDOVER OF THE MALABA
ONE STOP BORDER POST TO THE KENYA
REVENUE AUTHORITY (USER DEPARTMENT)
The meeting been convened as follow up meeting to discuss the cause for the delay of
handover of the Malaba OSBP to the Kenya Revenue Authority. The teams present included, the
National Treagury and Planning; the State Department for Public Works; the State Department
for Infrastructure; and the Kenya National Highways Authority.

4
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spditment for Public
pdited report as the
»«dthe Committee as

The Chairperson invited Major Gen. (Rtd) Dr. Kihalang’wa, the PS State L
Works to present the updated report having been requested to do provide an
previous didn’t provide the facts as they were on the ground. The PS info
follows:- :
(i) The contract for the Construction of the Malaba OSBP was award
Enterprises Limired on 26® April, 2012 at a contract sum of
contract period of fifteen (15) months. The contract was revised to K3
(ii) Due to challenges relating to budgetary provision in the financial y
a delay in the release of exchequer and prolonged del;x of contractoF's.
(iiii)The construction of the project was terminated on 17" October, 2018
the contractor on the site would have attracted cost for the idle timejs &
(iv)The project having started in 2012, the member states could not imme
common design and that is why the World Bank credit facility ex
came in to finance the gap of KSh.80 million while GoK com
million; / 4
(v) Efforts have been put in place to ensure that the project achieves ifs iftended objectives
of simplifying processes at the border and facilitating trade. The PEjes Implementation
Team have explored various intervention measures to ensure theSr@ect is completed,
these are:- k

 M/S Vaghiyani
933,159,168 for a
1022,860,329;
2016/17 there was
yment;

the retention of

iately agree on a
sl in 2018. TMEA
nént was KSh, 15

a. There has been various requests for sufficient budget POV ions through the
Ministry of Transport Infrastructure, Housing and Urban De¥elgpment.

b. The Project Implementation Team approached the Uganda ernment through
the Ministry of East African Community with a view of§yagiting their existing
Ugandan contracts to undertake the works on the Kenyali sille. TMEA was to
make payments under this agreement. However, this d t succeed as the

outstanding works on the Kenyan side exceeded the threshgldor variation of the
Ugandan contracts. i

¢. There has been spot maintenance intervention work§
implemented by KeNHA"s Maintenance Department, ]

d. Trade Mark East Africa have committed Kshs.325 million &

of the outstanding works at the OSBP while GoK will cat

The Draft Financing Agreement had been shared with th

clearance and was at the final stages in the execution process

e. TMEA and KeNHA have procured a design review Con
Designs to package the outstanding works at the OSBP fo

is on site and the design review is at 75% progress. :

(vi) The second phase of the project will have TMEA carry out a stufly €n the possibility of

installing a water treatment plant that will be used to punify the waker from river Malaba;

(vii) The KENHA surveyors were onsite exploring the possiki of establishing a

ithin the OSBP,

rds the completion
fer KSh. 25 million.
orney General for

! tant, M/s Conte
ntler. The Consultant

truck parking facility
Way forward: & U
The National Treasury confirmed that the Draft Financing Agreement wiis t§i be signed that day
which will give a go ahead for the contractor to move to site with an expe¢ied completion date

being March 2022. ¥

i
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MIN.NO.NA/F&NP/2020/253: MEETING WITH THE NATIONAL TREASURY AND
THE ATTORNEY GENERAL TO DISCUSS THE
AGREEMENT BETWEEN THE REPUBLIC OF
KENYA AND THE REPUBLIC OF MAURITIUS ON
The National Treasury and the Office of the Attorney General represented by the Chief
Administrative Secretary and other Senior Ministry Officials submitted that:-

(i) The primary purpose of tax treaties is mainly for the avoidance of double taxation of income
arising from cross-border transactions. Without the treaties, income earned by traders on
transactions carried between two countries will be taxed in both countries. Despite the

ing number of cross-border transactions between Kenya and Mauritius, there is no
ent on the Avoidance of Double Taxation between the two countries. The Agreement
between the two countries was therefore negotiated as a result of the need to have a legal
ﬁ-ammk for use by revenue authorities of the two countries in the administration of
avoidarce of double taxation with respect to taxes on income;

(ii) The initial DTA between Kenya and Mauritius was signed on 7 May, 2012 but could not be

ratified |because the Tax Justice Network Africa filed a petition in court on 3" October, 2014

challzmgng the legality of the DTA. The court made a ruling on 15™ March, 2019 nullifying

the DTA on the Qremise that due process of ratifying the Agreement was not followed;

(iii)The DTA was re-signed on 10™ April, 2019 during H.E. the President’s State visit to
Mauritius taking into cognizance the court ruling in Kenya and agreed that the Agreement be
rencgotiated within a period of six months to address the areas of concern. A meeting to
negotiate the DTA was held between the respective delegations of Kenya and Mauritius in
the National Treasury from 10™ to 12" September, 2019;

(iv)The negotiation team from Kenya comprised of key stakeholders namely, the National
T » Ministry of Foreign Affairs, Kenya Revenue Authority and Office of the Attorney
General. During negotiations, the two countries reviewed the DTA and developed a Protocol
to amend specific Articles of the Agreement;

(v) Some of the areas that were addressed was that the Preamble was expounded to clearly
communicate the intention of the DTA to eliminate double taxation without creating

mities for non-taxation or reduced taxation through tax evasion or avoidance
including through treaty- shopping arrangements. In addition, Article 1 on Personal Scope
was beefed up to enhance clarity of the scope/circumstances under which the residents of the
two countries will be taxed;

(vi)The taxation rate for Dividends under Article 10 on Dividends was reviewed upwards from 5
percent to 8 percent. Equally, the taxation for royalties under Article 12 on Royalties was
review upwardfs from 10 percent to 12 percent. The amendment also introduced the Article
on Technical Fees which had been initially omitted. The introduction of the Article was
critical to Kenya to enable it impose withholding tax on payments for managerial, technical
and consultancy services offered by residents of Mauritius;

(vii) The teams also agreed on a more comprehensive term on Permanent Establishment (PE) in
the sense of defining what does and what does not constitute PE. This helped to widen the
scope of the PE that can be taxed. Finally, there was the introduction of a provision to ensure -
that there is no treaty abuse, to prevent base erosion and profit shifting, which are new
developments in the DTA arena;

(viii) In order to carry out Public Participation, the National Treasury submitted both the DTA
signed on 10™ April, 2019 and the Protocol signed on 16™ October, 2019 to the Office of the
Attorney General to facilitate public participation. The Attorney General published the Legal
Notice on 30™ June, 2020 as Legal Notice No.114 of 2020;

sml i’“avi e
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(ix)Pursuant to Section 11 (15 the National Treasury prepared and : ed an Explanatory

Memorandum on the Legal Notice No.114 on the Kenya ~ Mauritiu§ DTA and the said Legal
Notice to ‘the Clerk of the National Assembly on 6" July, 2 nsideration by the

National Assembly; and !
(x) Upon ratification, the DTA is expected to foster economic benefis |
including enhanced investment by the residents of the two countiésl, fémoving or reducing
double taxation on investment and removing tax discriminationfonfinvestors. It is also
expected to foster deeper r diplomatic and political ties between K d Mauritius.

{ the two countries,

Way forward ‘
Having received the representations from the National Treasury and the
Africa, the Committee resolved to expeditiously consider the L§gal otic
line with the considerations stipulated under Section 13 of the Statutory I
and Section 41 of the Income Tax Act, Cap 490. The Committee noted tha
policy options available i.e. the Committee could either approve or annul h

Wlustice Network-
6. 114 of 2020 in
ments Act, 2013
e were only two
¢2al Notice.

MIN.NO.NA/F&NP/2020/254:  ADJOURNMENT/DATE OF
There being no other business to deliberate on, the meeting was adjo

, imed & 1221 p.m. The next
meeting will be held on notice. : 11

ON. GLADYS WANGA, CBS, MP
(CHAIRPERSON)

¢
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THE FINANCE ACT, 2021
No. 8 of 2021
Date of Assent: 29th June, 2021
Date of Commencemeni: See Section 1

AN ACT of Parliament to amend the law relating to
various taxes and duties; and for matters incidental
thereto

ENACTED by the Parliament of Kenya, as follows—
PART I—PRELIMINARY

1. This Act may be cited as the Finance Act, 2021, and
shall come into operation, or be deemed to have come into
operation, as follows—

(a) sections 9, 10, 13, 14, 19, 21(a), 21(b), 21(e), 40,
50, S8, 60, 73, 75, and 76, on the 1st January,
2022; and

(b) all other sections, on the 1st July, 2021.
PART II—-INCOME TAX
2. Section 2 of the Income Tax Act is amended—

(a) by inserting the following new definitions in
proper alphabetical sequence—

“control”, in relation to a person, means—

(a) that the person, directly or indirectly, holds
at least twenty per cent of the voting rights
in a company;

(b) a loan advanced by the person to another
person constitutes at least seventy per cent
of the book value of the total assets of the
other person excluding a loan from a
financial institution that is not associated
with the person advancing the loan;

(c) a guarantee by the person for any form of
indebtedness of another person constitutes
at least seventy per cent of the total
indebtedness of the other person excluding
a guarantee from a financial institution that
is not associated with the guarantor;

Short title and
commencement.

Amendment of
section 2 of Cap.
470.
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the person appoints more than half of the
board of directors of another person or at
least one director or executive member of
the governing board of that person;

(e) the person is the owner of or has the

exclusive rights over the know-how,
patent, copyright, trade mark, licence,
franchise or any other business or
commercial right of a similar nature, on
which another person is wholly dependent
for the manufacture or processing of goods
or articles or business carried on by the
other person;

(f) the person or a person designated by that

(2

(h)

person—

(i) supplies at least ninety per cent of
the supply of the purchases of
another person; and

(i) upon assessment, the Commissioner
deems influence in the price or other
conditions relating to the supply of
the purchases of another person,

the person purchases or designates a
person—

(i) to purchase at least ninety per cent of
the sales of another person; and

(i) upon assessment, the Commissioner
deems influences in the price or any
other conditions of the sales of
another person;

the person has any other relationship,
dealing or practice with another person
which the Commissioner may deem to
constitute control;

“infrastructure bond” means a bond issued by
the Government for the financing of a strategic
public infrastructure facility including a road,
hospital, port, sporting facility, water and sewerage

system,
project;

a communication network or energy

2021
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(b) by deleting the definition of “permanent
establishment” and substituting therefor the
following new definition—

“permanent establishment” includes—

(a) a fixed place of business through which
business is wholly or partly carried on and
includes a place of management, a branch,
an office, a factory, a workshop, a mine, an
oil or gas well, a quarry or any other place of
extraction or exploitation of natural
resources, a warehouse in relation o a
person whose business is providing storage
facilities to others, a farm, plantation or other
place where agricultural, forestry plantation
or related activities are carried on and a sales
outlet;

(b) a building site, construction, assembly or
installation project or any supervisory
activity connected to the site or project, but
only if it continues for a period of more than
one hundred and eighty-three days:

Provided that for the purpose of
determining whether the period specified in
this paragraph has been exceeded—

(i) where a person carries on activities
at a place that constitutes a building
site or construction or installation
project and these activities are
carried on during one or more
periods of time that, in the
aggregate, exceed thirty days but
do not exceed one hundred and
cighty-three days, and

(ii) connected activities are carried on
at the same building site or
construction or installation project
during different periods of time,
each exceeding thirty days, by one
or more enterprises closely related
1o the first-mentioned enterprise,
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the different periods of time shall be added
to the aggregate period of time during which
the first-mentioned enterprise has carried on
activities at that building site or construction
or installation project;

the provision of services, including
consultancy services, by a person through
employees or other personnel engaged for
that purpose, but only where the services or
connected business in Kenya, continue for a
period of, or periods exceeding in the
aggregate, ninety-one days in any twelve-
month period commencing or ending in the
year of income concerned;

(d) an installation or structure used in the

(e)

exploration for natural resources:

Provided that the exploration continues
for a period of not less than ninety-one days;

a dependent agent of a person who acts on
their behalf in respect of any activities which
that person undertakes in Kenya including
habitually concluding contracts, or playing
the principal role leading to the conclusion
of contracts that are routinely concluded
without material modification by the person,

but excludes the following activities where the
activities are of a preparatory or auxiliary
character—

(i) the use of facilities solely for the
purpose of storage, or display of
goods or merchandise belonging to the
enterprise;

(i) the maintenance of a stock of goods or
merchandise  belonging to the
enterprise solely for the purpose of
storage, or display;

(iii) the maintenance of a stock of goods or
merchandise  belonging to the
enterprise solely for the purpose of
processing by another enterprise;

2021
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(iv) the maintenance of a fixed place of
business solely for the purpose of
purchasing goods or merchandise, or
of collecting information, for the
enterprise;

(v) the maintenance of a fixed place of
business solely for the purpose of
carrying on, for the enterprise, any
other activity; and

(vi) the maintenance of a fixed place of
business solely for any combination of
activities mentioned in paragraphs (i)
to (v).
3. Section 3 of the Income Tax Act is amended—

(a) in subsection (2), by deleting paragraph (ca) and
substituting  therefor the following new
paragraph—

(ca) income accruing from a business carried
out over the internet or an electronic
network including through a digital
marketplace;

(b) in subsection (3), by deleting paragraph (ba) and
substituting  therefor the following new
paragraph—

(ba) “digital marketplace” means an online or
electronic platform which enables users
to sell or provide services, goods or other
property to other users.

4. Section 4A of the Income Tax Act is amended in
subsection (4) by deleting the definition of the word
“control”.

5. The Income Tax Act is amended in section 11 by
inserting the following new subsection immediately after
subsection (3)—

(3A) In the case of a registered trust, sub-section

(3) shall only apply to—
(a) any amount that is paid out of the trust income
on behalf of any beneficiary and is used

exclusively for the purpose of education,
medical treatment or early adulthood housing;

No. 8

Amendment of
section 3 of Cap.

Amendment of
section 4A of
Cap. 470.

Amendment of
section 11 of
Cap. 470.
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(b) income paid to any beneficiary which is
collectively below ten million shillings in the
year of income;

(c) such other amount as the Commissioner may
prescribe from time to time and at such rate as
prescribed in paragraph 5 of the Third Schedule.

6. Section 12D of the Income Tax Act is amended —
(a) in subsection (1) by deleting paragraphs (d) and (e);

(b) by inserting the following new subsection
immediately after subsection (1) —

(1A) Notwithstanding the provisions of subsection
(1), a person shall not pay minimum tax if that
person—

(a) is engaged in business whose retail price is
controlled by the Government;

(b) is engaged in insurance business;

(c) is engaged in manufacturing and that person’s
cumulative investment in the preceding four
years from assent is at least ten billion shillings;

(d) is licensed under the Special Economic Zones
Act, 2015; and

(e) is engaged in distribution business whose
income is wholly based on a commission.

7. Section 12E of the Income Tax Act is amended —

(a) by deleting subsection (1) and substituting
therefor the following new subsection—

(1) Notwithstanding any other provision of
this Act, a tax to be known as digital service tax
shall be payable by a non-resident person whose
income from the provision of services is derived
from or accrues in Kenya through a business
carried out over the internet or an electronic
network including through a  digital
marketplace.

(b) by deleting subsection (2) and substituting
therefor the following new subsection—

(2) A person subject to digital service tax shall
submit a return and pay the tax due to the
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Commissioner on or before the twentieth day of
the month following the end of the month in
which the digital service was offered.

(c) by inserting the following new subsection
immediately after subsection (2)—

(3) Despite subsection (1), digital service tax
shall not apply to income chargeable under section
9(2) or section 35.

8. Section 15 of the Income Tax Act is amended -

(a) in subsection (2), by deleting the words “and in this

subparagraph “control” has the meaning assigned to
it in paragraph 32 of the Second Schedule”
appearing in subparagraph (r)(iv);

(b) by deleting subsection (4) and substituting therefor

the following new subsection—

(4) Where the ascertainment of the total income
of a person results in a deficit for a year of
income, the amount of that deficit shall be an
allowable deduction in ascertaining the total
income of such person for that year and the
succeeding years of income.

9, Section 16 of the Income Tax Act is amended in
subsection (2) by—

(a) deleting paragraph (j) and substituting therefor the

following new paragraph—

() gross interest paid or payable to related
persons and third parties in excess of thirty
per cent of earnings before interest, taxes,
depreciation and amortization of the
borrower in any financial year:

Provided that —
(1) any income which is exempt from tax
shall be excluded from the calculation

of earnings before interest, taxes,
depreciation and amortization; and

(ii) this paragraph shall apply to—
(A) interest on all loans;

(B) payments that are economically
equivalent to interest; and
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(C) expenses incurred in connection
with raising the finance.

(1i1) this paragraph shall not apply to —

(A) banks or financial institutions
licensed under the Banking Act; and

(B) micro and small enterprises
registered under the Micro and
Small Enterprises Act, 2012;

(b) inserting the following new paragraph immediately
after paragraph (j)—

cspass.  (ja) an amount of deemed interest where
the person is controlled by a non-resident
person alone or together with not more
than four other persons and where the
company is not a bank or a financial
institution licensed under the Banking Act.

10. The Income Tax Act is amended by inserting the
following new section immediately after section 18A—

Return : prs —

petiniy AP 18B. (1) In this section

jurisdictions. . )
“multinational enterprise

group” means a group that
includes two or more enterprises
which are resident in different
jurisdictions including an
enterprise that carries on business
through a permanent establishment
or through any other entity in
another jurisdiction; and
“ultimate parent entity” means
an entity that—
(a) is resident in Kenya for tax
purposes;
(b) is not controlled by another
entity; and
(c)owns or controls a
multinational  enterprise
group.
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(2) An ultimate parent entity
of a multinational enterprise group
shall submit to the Commissioner
a return describing the group’s
financial activities in Kenya,
where its gross turnover exceeds
the prescribed threshold, and in all
other jurisdictions where the group
has taxable presence, not later than
twelve months after the last day of
the reporting financial year of the
group.

(3) The return submitted under
subsection (2) shall contain the
prescribed information on the
group’s aggregate information
including information relating to
the amount of revenue, profit or
loss before income tax, income tax
paid, income tax accrued, stated
capital, accumulated eamnings,
number of employees and tangible
assets other than cash or cash
equivalents with regard to each
jurisdiction in which the group
operates.

11. Section 25 of the Income Tax Act is amended in
subsection (7) in the definition of the term “settiement” by
inserting the words “through a registered family trust or”
immediately after the words “transfer of assets”.

12. Section 26 of the Income Tax Act is amended in
sub section (5) in the definition of the word “settlement”
by inserting the words “other than a registered family
trust” immediately after the word “covenant”.

13. Section 31 of the Income Tax Act is amended in
subsection (1) by inserting the words “or a contribution
made to the National Hospital Insurance Fund”
immediately after the expression “2007” appearing in
paragraph (v) of the proviso to the subsection.

14. Section 39B of the Income Tax Act is amended in
subsection (1) by inserting the words “or technical and
vocational education and training” immediately after the
word “university”.
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15. The Income Tax Act is amended by deleting section
41 and substituting therefor the following new section—

41. (1) Every special
arrangement for relief from
double taxation made with the
Government of any country
outside of the Republic of
Kenya with a view of affording
relief from double taxation in
relation to income tax and any
taxes of similar character
imposed by the laws of that
country shall, subject to
subsection 2) but
notwithstanding  any  other
provision to the contrary in this
Act or in any other written law,
have effect in relation to income
tax,
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(3) Subsection (2) shall not
apply if the resident of the other
contracting state is a company
listed in a stock exchange in
that other contracting state.

(4) In this section, the terms
"person” and "underlying
ownership” have the respective
meanings assigned to them in
the Ninth Schedule.

16. The Income Tax Act is amended in section 41A
by deleting the words “specified in the notice being
arrangements”.

17. Section 133 of the Income Tax Act is amended —

(a) in subsection (6) by deleting the expression “31st
December, 2021” and substituting therefor the
expression “31st December, 20227,

(b) by inserting the following new subsection
immediately after subsection (6) —

(7) Subject to the provisions of section 12 of
this Act, any investment allowance on any
written down values as at the date of
commencement of this Act, shall be claimed on a
straight-line basis.

18. The First Schedule to the Income Tax Act is
amended —

(a) in paragraph 36 by inserting the following new

paragraph immediately after paragraph (h)—

(g) property, including investment shares, which
is transferred or sold for the purpose of
transferring the title or the proceeds into a
registered family trust.

(b) by inserting the following new paragraphs
immediately after paragraph 56—
57.The income or principal sum of a registered
family trust.

58. Any capital gains relating to the transfer of title
of immovable property to a family trust.

No. 8

Amendment of
section 41A of Cap.
470

Amendment of
section 133 of Cap
470

Amendment of the
First Schedule to
Cap.470.



150
No. 8 Finance

19. The Second Schedule to the Income Tax Act is
amended—

(a) in paragraph 1—

(i) in subparagraph (a), by deleting the
words “on reducing balance” wherever
they occur and substituting therefor the
words “in equal instalments”,;

(11) in subparagraph (b)—

(A) by deleting the words “on
reducing balance” wherever they
occur and substituting therefor
the words “in equal instalments”;

(B) by deleting the words “under a
mining right” appearing in
subparagraph (xi);

(1ii) in subparagraph (c), by deleting the
words “on reducing balance” and
substituting therefor the words “in equal
instalments”;

(iv) in subparagraph (d), by deleting the
words “on reducing balance” and
substituting therefor the words “in equal
instalments™;

(v) in the proviso—

(A) by deleting the words “through
the national grid” appearing
immediately after the word
“electricity”  appearing  in
subparagraph (f) thereof;

(B) by adding the following new
subparagraph immediately after
subparagraph (f)—

(g) civil works include —
(i) roads and parking areas;

(ii) railway lines and related
structures;,
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(iii) water, industrial
effluent and sewerage

works;

(iv) communications and
electrical posts and
pylons and  other
electrical supply
works; and

(v) security walls and
fencing.

(h) “Farm  works” means
farmhouses, labour quarter,
any  other immovable
building necessary for the
proper operation of the farm,
fences, dips, drains, water
and electricity supply works
and other works necessary
for the proper operation of
the farm,

(b) by inserting the following new subsection
immediately after subsection (1)—

(1A) Notwithstanding paragraph 1, the
investment deduction shall be one hundred per
cent where—

(a) the cumulative investment value in the
preceding three years outside Nairobi
City County and Mombasa County is at
least two billion shillings:

Provided that where the cumulative
value of investment for the preceding
three years of income was two billion
shillings on or before the 25th April, 2020,
and the applicable rate of investment
deduction was one hundred and fifty per
cent, that rate shall continue to apply for
the investment made on or before the 25th
April, 2020,

(b) the investment value outside Nairobi
City County and Mombasa County in
that year of income is at least two
hundred and fifty million shillings; or
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(c) the person has incurred investment in a
special economic zone.

20. The Third Schedule to the Income Tax Act is

amended in paragraph 5 by inserting the following new
sub-paragraph immediately after sub-paragraph (ja)-

(jb) in respect to the disbursement of deemed
income to beneficiaries under section 11 (3) (c)
the rate of twenty five percent.

21. The Ninth Schedule to the Income Tax Act is
amended —

(a)

(b)

(c)

(d)

(e

in paragraph 4, by deleting subparagraph (3) and
substituting  therefor the following new
subparagraph —
(3) The rate of depreciation for machinery
first used to undertake operations under a
prospecting right shall be the rate specified in
paragraph 1(b)(x) of the Second Schedule.

in paragraph 9, by deleting subparagraph (3) and
substituting  therefor the following new
subparagraph—

(3) The rate of depreciation for machinery
first used to undertake exploration operations
shall be the rate specified in paragraph 1(b)(xi)
of the Second Schedule.

in paragraph 15—

(i) by deleting the expression “5.625%”
appearing in item (a) of subparagraph (2)
and substituting therefor the expression “ten
per cent”.

(i) by deleting the expression “5.625%”
appearing in item (b) of subparagraph (2)
and substituting therefor the expression “ten
per cent”.

in paragraph 16, by deleting the words “twelve
and a half per cent” appearing in subparagraph (d)
and substituting therefor the expression “ten per
cent”.

by deleting paragraph 18 and substituting therefor
the following new paragraph—
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