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CHAIRPERSON'S FOREWORI)
The Public Finance Management (National Roads Toll Fund) Regulations,202l, were made

by the Cabinet Secretary for the National Treasury and Planning pursuant to section 2a $) of
the Public Finance Management Act, 2012 and was published in the gazette vide Legal Notice

No.222 of 2021.

The Regulations were submitted to the Clerk of the National Assernbly on Ilrh November,

2021 andtabled before the House on l6th November, 2021 hence rvithin the statutory timelines

contemplated under section l1(l) otthe Statutory Instruments Act,20l3, and subsequently

referred to the Committee on Delegated Legislation for consideration.

The Public Finance Management fNational Roads Toll Fund) Regulations,202l seek to-

a) to establish a centralized fund into which all revenues collected pursuant to the

regulations shall be paid and administered;

b) to provide for the oversight and administration of the Fund;

c) to prescribe the processes by which money is paid into and out of the fund;

d) to provide investors and financiers of project roads as wellas the general

public necessary information on the status of the Fund to support invcstmcnt

decisions; and

e) to make provisions for purposes connected lvith and incidental to the

foregoing objects and purposes.

Pursuant to section l6 of the Statutory Instruments Act, 2013, the Committee invited the

Regulation making Authority (The National Treasury) to a pre-publication scrutiny meeting on

Wednesday I't Septembcr.,202l to consider the said Instrument and the following issues arose

during the plenary'
t. The Committec sought clarity on whether thc rcgulations by their very nature provide

benefits and solutions of public interest or whether it is a government project?

2. The Committee was apprised inter alia that the main purpose of the regulations is to

facilitate legal collection of all toll revenues across the country. The National Roads

Toll Fund will be domiciled at the National Treasury and Planning and to be

administered by the Principal Secretary.

3. The National Treasury further highlighted that the first obligation is given to the

specific road under tolling services and the surplus is given to rural roads or other roads

requiring maintenance and that rural roads are hindered by low volumes of use

commercialcars.
4. The Committee sought clarity on the meaning of "political activities" used in the draft

regulation 7 (i) and the National Treasury indicated that the use of those words in the

context includcd events that rvould lead to cancellation of a project, such as

nationalization, civil war, changes in law or collapse of an institution.

5. The Committee rvas of the opinion that the process for appointment of the three

commiuee members proposed under Regulation. 8 (l) (e), ought to be a competitive

process.

Committee on Delegated Legislation: Reporl on the Consideration otthe Public Finance Managemenl (National
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6. The Comn:ittee sought clarity on rvhat rvould be the consequence in the event of
termination of payment from the mernber as proposed under the draft regulation. I l(e).

7. According to the Committee, there would be an anomaly in the appointment of the

officer adrninistering the l'und as proposed under regulation l2 since it is not anchored

in the law and the qualifications of the officers are not indicated.

8. The NationalTreasury clarified, upon inquiry by the Committee, that the toll fees rvould

only be uscd fortoll roads and specifically roads under Public Private Partnership.

9. The Comrnittee proposed that to avoid misuse of power by the oflicer administering

tlre Fund as contemplated under the dralt regulation 26, the systerns, protocols and

-proced
u res- to be*e sta b. I i s hed - 

b y - 
t h-erc-llicer shoul d-be-maderle-ar-i 

n the-requlat ions. *-
I0. The Committee advised that the National Treasury need to corne up rvith an claborate

structure capturing the whole process frorn collection to usage of the funds from the

Fund.

The Committee at its scrutiny of the Regulations after publication considered and established

that the National Treasury had conformed to the resolutions arrived at during the joint meeting.

Consultation / Public participation
Articles l0 and ll8 of the Constitution requires a mandatory conduct of I'ublic Participation

by all regulation ntaking Authorities before publication of a statutory instrurnent. The National

I'reasury indicated in the l:xplanatory nrelnorandunr submitted along rvith the Regulations that

exlensive consultatiorls werc done rvhile preparing tlre Regulations. rvith key stakelroldcrs

whose input were taken into accourlt befbre finalization of the Regulations. The National

Trcasury & Planning fiurtlrer attashed a sctredulc o[persons sith whorn they rnet during thcir

public participation exercises.

Having examined the Public Finance Managernent (National Roads Toll Fund) Regulations,

2021 (LN. No. 222 of 2021) against the Constitution. the Interpretations and General Provisions

Act (Cap 2), the Statutory Instruments Act, 2013 (No. 23 of 2013), the Public Finance

Management Act,20l2 (No. /8 of 2012), Section 64 of the Public Roads'l'oll Act (Cap 407)

as amended by the Finance Act of 2020, the Conrnrittee resolvcd to rcconrnrend to the Housc

to approve in its entirety the Public Finance Management (National Roads Toll Fund)
Regulations (L.N. No.222 of 2021).

I wish to most sincerely thank the Speaker and the Office of the Clerk of the National Assembly

for the invaluable support accorded to the Comrnittee in the discharge of its mandate.

ffiisclftheSelectCommitteeonDelegatedLegislationandpursuantto
Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the Committee's

Report on thc Consideration of the Public Finance Management (National Roads Toll
Fund) Regulations,202l( LN. No 222 of 2021).

HON. WILLIAM KASSAIT KAMKET, M.P.
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I.O PREFACE

1.1 Establishment and Mandate of tlre Committee

L The Select Committee on Delegated Legislation is established pursuantto Standing Order

No. 210 and is mandated to consider statutory instruments submitted to Parliament for

consideration. The Committee is expected to consider in respect of any statutory

instrument, whether it is in accord rvith the provisions of the Constitution, the Act pursuant

to which it is made or other relevant written laws.

2. Thc Committee is mandated to consider in rcspect of any statutory instrumcnt, whether it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to which

it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matter lvhich in the option of the Committee should more properly be

dealt rvith in an Act of the Parliament;

d) contains imposition of taxation:

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in rcspect to which the

Constitution does not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory instrument

calls for any elucidation;
i) appears to make some unusual or unexpected use of the power conferred by the

Constitution or ttrc Act pursuant to rvhich it is made;

j) appears to have had unjustifiable delay in its publication or laying before

Parliarnent;

k) makes rights, liberties or obligations unduly dependent upon non-renewable

decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

adm inistrative porvcrs;

m) inappropriately delegates legislative powers;

n) imposcs a fine, imprisonmcnt or other penalty without express authority having

been provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of lalv;

p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) Accords to any other reason that the Committee considers fit to examine.

Committee on Delegated Legislation: Report on the Consideration of the Public Finance Management (National
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1,2 Committee Membership

3. The Cornmittee membership comprises -
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The l{on. Timothy Wanyonyi, Ivl.P
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Jubilee Party

'I'he Hon. Munene Wambugu, M.[)
Kirinyaga Central Constitucncy

Jubilcc Partv

'l'he Hon. Patrick Mariru, M.P

Laikipia West Constituency
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l3 Committee Secretariat

4. The secretariat facilitating the Committee compriscs -

Mr. Mohamed Jimale
Clerk Asslstant II (Team Leader)

Ms. Ruth Mwihaki Clakuya

ClerkAssistant II
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Mr. Josphat Motonu
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2.0 CONSIDBRATION OT THE PUBLIC FINANCE MANAGEMENT (NATIONAL
ROADS TOLL FUND) REGULATTONS (L.N. NO. 222 OF 2021)

l.4Introduction

5. The Cabinet Secretary for the National Treasury is mandated under section 24(4) of the

Public Finance Management

Act, 2012 (/Vo. 18 of 2012) to establish a Fund to
be known as the National Roads Toll Fund. Section 64. of the Public Roads Toll Act (Cap

407) as amended by the Finance Act of 2020, provides that all tolls, except transit tolls,

collected by the persons appointed under section 4 shall be remitted to the Fund.

6. The Fund is to be administered in accordance with section 24 of the Public

Finance Management Act, 2012, and the regulations made thereunder.

7. Pursuant to section 24(4) of the Public Finance Management

Act" 2012 and section 6.4 of the Public Roads Toll Act (Cap 407), the Cabinet Secretary,

National Treasury made the regulations which were, tabled in the House on 166 November,

2021and subsequently committed to the Committee on Delegated Legislation for scrutiny.

The regulation making authority therefore met the statutory timelines contemplated under

section I l(l) of the Statutory Instruments Act.
8. Pursuant to section l6 of the Statutory Instruments Act, 2013, the Committee engaged the

National Treasury during a consultative meeting held on 9th December,202l in Naivasha

where the Regulation making authority made submissions on the regulations.

1.5 Purpose of the Regulations

9. The purpose of the Regulations is to establish a dedicated fund pool for meeting

Government's payment obligations contracted under project agreements for road

development programs in Kenya, especially those implemented under the tolling
framervork.

10. The Fund shall be operated under the budgeting, accounting, reporting and auditing

framervork of the Public Finance Management Act ,2012 and the Regulations provide for
the way the Fund lvill be adrninistered and how money will be paid into and out of the

Fund, and for the control and administration of the Fund. The Fund, and the Regulations,

make it possible for Public Private Partnership toll roads to be implernented in Kenya, as it
gives visibility of the toll revenues and certainty in governance practices to investorsas a

key bankability requirement.

1.6 Legislative Context

I l. The Regulations are being enacted to establish the National Roads Toll Fund pursuant to

Section 6A' of the Public Roads Toll Act, (Cap 407), which provides as follows:

*6A. (I) The Minister responsiblefor the National Treasury shall establislt a Fwrtl to be

known as tlre Nttional Roads Toll Fund under lhe Public Finonce Management Acl,
2012."

Committee on Delegated Legislatiou Reporl on lhe Consideration o/the Public Finance Management (National
Roads Toll Fund) Regulations, 202 I (L.N. No. 222 of202l) a
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I2. Section 64 of the Public Roads Toll Act (Cap 407) rvas introduced through Section 28 of
the Finance Act, 2020. Sections 24 ta29 of the Finance Act, 2020, introduced amendments

to the Public Roads Toll Act that rvill facilitate the implementation of the tolling framework

in Kenya.

13. PursuanttoSeclion64of thePublicRoadsToll Act, Cap40T,theCabinetSecretary f<rr

the National Treasury proposes the promulgation of the Regulations establishing the

National Roads Toll Fund under section 24$) of the Public Finance Managernent Act,

2012, which states as follows: '24(5) The Cabinet Sccretary nrc! gt1r6t'th o nalional
govenurrcnt puhlicfurtd witlt the opprovol of the Nalional Assenfily.'

additional rules to those explicitly set out under section 24 of the Public Finance

Management Act, 2012 on the justification for the establishment of a public fund and

prescriptions on the administration and control of such funds,

15. During the scrutiny the comrnittee took note that the Regulations in particular, and, in

summary provide for -
(a) the definitions, objects and purpose of the fund.

(b) the capitalization of the Fund which shall be appropriated by the cabinet

secretarY.

(c) sources ofthe funds; and

(d) the governancc structure of the Fund. which is cornprised of the Oversight

Cornmittee, Fund Adrninistrator and the Secretariat of the Fund (Appointed by

the Cabinet Secretary Finance)

1.7 Policy Background

16. The National Roads Toll Fund is proposed to be established under the Public I'inance

Managernent Act, 2012 as a resource rnobilization strategy of the National Treasury to

support Government's investment agenda for roads modernization in Kenya.

Under the National Tolling Policy of 201 6, the Covernment has articulated its cotnntitlnent

to national transport infrastructure investment over a ten-year planning rvindow, frorn 2016

to 2025, through the developnrent of a National Surface Transport Sector Funding Policy.

The purpose of the 2016 Tolling Policy statement is to support the National Surface

Transport Sector Funding Policy by summarizing how road tolls will be applied in order to

fu nd Nat ional Road i n frastructu re expe nd i ture.

17. The Integrated National Transport Policy prioritizes the improvement and developrnent of

Expenditure plans covering investment, rehabilitation and rnaintenance of Kenya's road

sector show an annual funding deficit of over Ksh.l00 billion, on top of a large pending

bills port[olio of nearly Ksh. One trillion. Without action to identify additional funding

sources, it is evident that Kenya may not manage to deliver on its aggressive grorvth agenda

under both Vision 2030 and the Big Four Agenda, since national trunk roads are central

enablers of economic growth.

l8.The prirnary objective of tolling is therelore to raise additional funds directly frorn road

users in a cost-effective and equitable manner in order to contribute to the sustainable

Committee on Delegated Legislation; Report on the Consideration of the Public Finance Managentent (National
RoadsToll Fund) Regilations,202l (L N. No 222 of202l) a



development, rehabilitation and maintenance of Kenya's National Road network. The

National Tolling Policy of 2016 is consistent with the objectives of the Integrated National
Transport Policy and the National Surface Transport Sector Funding Policy,

The approach to tolling individual roads will also have regard to the implications for -
(a) Road traffic management and congestion;
(b) Wider transport network objectives through the relative price of different modes of transport;

and a road's economic and social impacts.

19. Tolling will be applied only where it is economically and financially beneficial, and where all
relevant socio-economic implications have been fully taken into consideration. The decision on

whether and how to toll a road will be independent of decisions on how to finance, build, operate

and maintain that road. This means that both new (green-fields) and existing roads (brownfields)

can be subject to tolling programmes, always providing that these are dcmonstrated to be both

economically and financially feasible, and their
social and environmental impacts are shown to be sustainable.

1.8 Overview of the Regulations

20. Regulation 3: outlines the Objects and Purposes of the fund raise additional funds directly

from road users in a cost-el'fective and equitable manner in order to contribute to the

sustainable development, rehabilitation and maintenance of Kenya's National Road

network.

2l.Regulation 4 -5: provides for the imposition of the fund and the establishment of the

National Roads Toll Fund, rvhich shall be operated under the budgeting, accounting,

reporting and auditing framework of the Act
22. Regulation 6: provides for the sources of the funds for the Fund rvhich include-

a) road tolls levied on road users for access to and use ofproject roads.

b) fees or charges imposed on road users accessing the project roads with overload

axles levied in accordance with part II of the Kenya roads(KENHA) Regulations,

2013, section 58of the traffic act and section 2l of the East African Community

Vehicle Load Control Act, 2016.

c) monies appropriated by parliament or otherwise paid into the fund by the

government for the purposes ofthe [und.

d) grants and donations made to the fund.

e) any earnings, accruals or income generated from moneys held rvithin the fund.

0 proceeds on levies from roadside developments including road side stations which

form part ofthe scope ofworks for project roads, as well as proceeds from any access

fees and advertisement along the project roads levied in accordance with part II of
the Kenya Roads (KENI{A) Regulations,20l3 and any other applicable framervork

as from time to time adopted in this regard.

g) penalties arising from any breaches by private partner under an agreement entered

into under section 44. of the Public Roads Toll Act.
h) insurance proceeds payable to a contracting authority under a project agreement

applied as reimbursement intended to make good a loss occasioned to and suffered

by a contracting authority for an action ofa private party only where the loss suffered

Committee on Delegated Legislationr Report on lhe Considerution o/the Public Finance Management (National
Roads 7'oll Ftnd) Regulations, 2021 (L N. No. 222 oJ202l)
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by the contracting authority, and linked to an insured event, have becn met from the

Fund.

i) money from any other sourcc approved by the cabinet secretary

23. Regulation 8 - 9: provide for the establishment of the Oversight Cornmittee which shall

consist of I rnembers and Functions of thc Ovcrsight Committee. The Cornmittcc shall

consist of ;

a) the Principal Secretary for the tirne being responsible for matters relating to finance,

who shall be its chairperson;

b) the Principal Secretary for the tirne being responsible for matters relating to roads;

-)-the-Pri 

nc i Pal-Secreta rrfor -the-time-be in g-responsiblefor-matters-re lati ng-to-planning-
and statistics;

d) the Attorney-General or his representative;

e) three other persons being non-public officials drarvn from tcchnical, financial services,

social services, life sciences, consumer rights and legal professions appointed

cornpetitively by the Cabinet Secretary; and

0 the Officer Adrninistering the Fund, who shall be Secretary to the Comtnittee

24. Regulation l3: provide for the Fund Administrator, The Functions of the Fund

Administrator and Secretariat to tlre Fund with the functions of the Fund Adrninistrator

shall include: -

a) thc preparation of u,ork progran"ltue and budget of the Fund.

b) financial control over tlte administration of the l:utrd.

c) reporting to the Conltnittee on the operations and perforrnance of the Fund

d) intplement the Fund's investnrent policies rvith respect to declared surpluses as

cstablished by the Committee,

e) human resource lnanagement within the Fund,

25. Regulation l4: Provides for shortfalls in the Fund, the Officer Administering the Fund

shall-
a) calculate the Projected Fund Ratio for each quarter of thc immediate subsequent l2-

month period with the view to deterrnining whether the Fund shall realize a Projected

Shortfall or Projected Surplus for the forecast period;

b) upon the establishment of the [:und, and for as lorrg as toll revenues lead to the

realization of projected shortfalls in the Fund, lvherethe Projected Fund Ratio is less

than 1.3, cause to be appropriated such budgetary allocations as shall be adequate to

cover the projected shortfall, that is, bring the Projected Fund Ratio to at least t.3; and

c) nrake recommendations to thc Committee on the carrying capacity of the Fund, and the

Committee shall advise the Cabinet Secretary on the advisability and implications of
adnritting new project Iiabilities into the Fund.

26. Regulation 25-26: Provides for the adrninistrative cost and the superintendence of the

funds expenditure, The Officer Adrninistering the Fund shall establish systems, Protocols

and procedures necessary to ensure that -
a)The Fund's expenditure is controlled and is monitored, on an annual basis, against the

Fund's approved revenue and expenditure Plan.

b)Withdrawals lrom the Fund are only for the purposos of payme nt of approved expenditure

in accordance with these Regulations.

Committee on Delegated Legislation: Reporl on the Consideration olthe Public Finance ltlanagenrcnt (National
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c)The records of expenditure relating to the Fund are kept and maintained in accordance

with the provisions olthe Act and Regulations made thereunder.

27. Regulation 32: Provides for the winding up of the fund. The cabinet secretary shall:-

a) subject to the approvalofthe National Assembly, wind up the Fund where the Cabinet

Secretary considers that the Fund has successfully completed the specific objectives

for which it was created, or where it is demonstrated the Fund has irredeemably

failed to meet such objectives.

b) where the Fund no longer has obligations to eligible parties under these

Regulations, or where such obligations exist, upon demonstration that alternative

arrangements agreed with all project participants have been put into place to meet

such obligations; and

c) where the Committee has made its recommendations supporting such winding up or
the setup of such alternative arrangements, and which opinion shall have taken into

account any views and representations of any project participant supported under or
through the Fund; and

d) the Cabinet has considered and approved the recommendation of the Cabinet

Secretary to wind up the Fund or to set up such alternative arrangements, and Cabinet

grants approval for such winding up to be moved before the National Assembly.

28. On the winding up of the Fund -
(a) the Officer Administering the Fund shall call on the contracting authorities to request

from the respective service providers or toll operators or other project parties or
their agents financial statements to confinn that there are no valid outstanding

obligations to service providers or toll opcrators or other involved project parties and

comm itments for payment;

(b) subject to paragraph (a), the Oflicer Administering the Fund shall pay any amount

remainlng in the Fund into the National Exchequer Account lor the credit of the

national government;

(c) theCabinetSecretary shall pay any deficit in the Fund, andshall meet any residual

liabilities of the Fund at the time of such winding up from the funds of the

national govemment in the National Exchequer Account with the approval of the

National Assembly;
(d) Assets other than cash of the Fund shall be transferred to the National Treasury; and

(e) The Fund Secretariat shall be disbanded.

(0 The Officer Administering the Fund shall prepare, and the Cabinet Secretary shall

submit to Parliament and to the Auditor-General, a final statement of accounts for
audit within nine months From the date of the decision to wind up the Fund.

1.9 Scrutiny of the Instrumcnt

29.|n accordance lvith section l6 ofthe Statutory Instruments Act,20l3, the Committee held

pre-publication consultations with the regulation making authority, being the National

Treasury & Planning on Wednesday I't of September,202lin Mornbasa and Thursday 9'h

December, 2A2l in Naivasha and observed that the establishment of the Fund was

necessitated to raise additional funds directly from road users in a cost-effective and

Committee on Delegated Legislation; Report on lhe Consideration of the Public Finance Management (National
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equitable manner in order to contribute to the sustainable development. rehabilitation and

maintenance of Kenya's National Road network.

30.The National Tolling Policy of 2016 is consistent with the objectives of the Integrated

National Transport Policy and the National Surface Transport Sector Funding Policy.

31. The Cornnrittee further considered the Public F'inance Managernent (National Roads Toll
l'und) Regulations,202l to check its conformity rvith the Constitution. the lnterpretations

and General Provisions Act (Cap 2), tlre Public Finance Management Act of 2012, the

Statutory Instruments Act, 2013 (No. 23 of 2013).

usti fi cation -why-a-fund-struct u re-rvill-inr prove-service'deli

32. The follolving reasons motivate the prefcrcnce of a fund structure over normal budget

provisioning -

a) Externalises the funding burden from the Exchequer - hence perrnitting for
alternative use of freed resources, while at the same time expanding the scope

of publics services that can be delivered by Governrnent.

b) Matching services to users, hencc realigning the logic in scrvice delivcry and

service access, and prornoting principtes of equity and sustainable development .

c) Promotcs fiscal disciplinc by ring-fcncing spccific rcvcnue pools to spccific public

developrnent objectives, rvithout fungibility of funds rvithin the rvider Exchequer.

d) Gives visibility to external partners irr infrastructure developnlent - showing horv

revenues are raised, how they are adrninistered, and establishing obligations for
revenue certainty and predictability on specific functionaries.

e) Pennits for revenue performance monitoring, and cash srveeps rvhere surpluses

arc rcalized, thc bencficiary of thc surpluscs bcing thc rvidcr Exchcquer .

0 Guarantees accountability and transparency in fund administration by subjecting the

lund to thc budgcting, accounting, rcporting and auditing framervork of the Public

l'inance Management Act, 2012.

g) It links payments to performance of the public service - hence promotes discipline,

accountability and fairness in public service delivery.

h) Provides platfonns and mechanisms for punishing non-perflormance, thercby

preventing

i) Resourcc wastc, and promoting social accountability to thc citizenry.
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3.0 COMMITTEE OBSERVATIONS

33. Having examined the Public Finance Management (National Roads Toll Fund)

Regulations,202l in accordance with the Constitution of Kenya, the Interpretations and

General Provisions Act (Cap.2), the Public Finance Act (No 18 of 2012). the Statutory

Instruments Act (No 23 of 2013) and Section 64 of the Public Roads TollAct (Cap 407)

. the Committee made the following observations -

1,11 StatutoryTimelines

34. THAT the Regulations were published in the gazette on 3'd November, 2021, vide Legal

Notice No 222 of 2021, subrnitted to the Clerk, National Assembly on I l6 November, 2021

and laid in the l-louse on l6th November, 2021being rvithin the statutory timelines set out

in section I l(l) of the Statutory Instruments Act,20l3.

l.l2 PublicParticipation

35.THAT, Articles l0 and ll8 of the Constitution, section 5,5A and the Schedule to the

Statutory Instruments Act, read togcther rvith Standing Order 210 requires the regulation-

making authority to conduct public participation and sufficient consultation with the

stakeholders and persons likely to be aflected by the Regulations.

36. During consultations with the regulation making authority, the National Treasury &
Planning demonstrated through a schedule in the explanatory memorandum that they

conducted public participation as listed hereunder - THAT -

a. On Monday 6u', l4th and 20th April 2020, notices inviting submissions of
memoranda by way of public participation by 246 April2020, were published

in both the Nation and Standard Newspapers.

b. Additional specific emails were simultaneously sent to the Matatu Owners

Association, Kenya Truck Owners Association, Kenya Transporters

Association, Kenya Association of Manufacturers, Chamber of Commerce,

Federation of Kenya Employers, Consumer Federation of Kenya, Katiba
Institute, the Fourth Estate, the Transport Committees of the Senate and the

National Assembly, the Council of Governors, the Covernors of the Counties

of Machakos, Kiambu, Nakuru, Uasin Cishu, Kitui, Nairobiand Mombasa, the

Kenya Private sector Alliance, the Law Society of Keny4 the Institute of
Certified Public Accountants and the Institute of Certified Secretaries.

c. On Thursday 9th April, 2020, hardcopy letters were dispatched to the

Chairpersons of the Transport Committees of the Senate and the National

Assembly, the Council of Governors, the Covernors of the Counties of
Machakos, Kiarnbu, Nakuru, Uasin Gishu, Kitui, Nairobi and Mombasa, the

Chairperson and the Chief Executive Officer of the Council of Governors, the

Directors Ceneral of Kenya National Highways Authority, Kenya Urban Roads

Authority and Kenya RuralRoads Authority, the PPP Committee and Directors
general and Heads of Department of the National Treasury.
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d. The PPP Ofl'ice furnished ernail contacts through rvhich nrembers of the public

could submit their cornments. 'Ihe PPP Olfice Twitter handle rvas additionally

notilled to the general public and made available for submissions of comments

on the proposed statutory instruments. Additionally. physical boxes for

handrvritten public cornments lvere strategically positioned at the PPP o{Tices at

6rl' floor of Kenya-Re Plaza and the physical locations were notified to the

general public for good order.

e. Written subrnissions were received frorn a wide cross section of interested

institutions including the Rift Valley Connect (RVC), the World Bank,

members ot the

thc Institute of Certified Public Accountants of Kenya, KeNHA, County

Governments, the Motorists Association, larv finns and various individuals.

There is a list of 72 organizations and individuals that submitted comments on

the proposed regulatory instrument.

l.l3 Regulatory Impact Statcment

37. Section 6 of the Statutory Instnrments Act provides that regulatorl' lmpact Assessnlent

should be done arrd a staternent alongside thc Regulations as they are likely to impose

significant costs on the community or a part of the community.

38. Through a gazette notice on Fridal, 3'd April. the Notice for preparation of a regulatory

lnrpact Statelncnt rvas published in the Kenya Gazette (Gazette Notice Numher 2797).'fhis
publication lvas rrradc in cornpliancc rvitlr the Statutory Instruments Act 2013 rvhich,

require that a regulatory impact statcment shall be notified in the Kenya Cazette and in a

newspaper likely to bc read by pcople particularly affccted by the proposed statutory

instrument.

4.0 COMMITTBtr IIECOMMtrNDATION

39. Having examined the Public Finance Management (National Roads Toll Fund)

Regulations. 2021 in accordance rvith the Constitution of Kenya, the Interpretations and

General Provisions Act (Cap 2), the Statutory Instruments Act (No 23 of 201j), the Public

Finance Act (No. l8 of 2012) and Scction 6A. of the Public Roads Toll Act (Cap 407) as

amended by the Finance Act of 2020, (he Committee recommends that the l{ouse

approves the Public Finance Management (National Roads toll Fund) Regulations

(IN. No. 222 of 2021) in accordance rvith section 24(4) the Public Finance

r\, \ r j) ..).

Signcd Date
)

THE HON. WILLIAM KASSAIT KAMKET, M.P.
(cHATRPBRSON)
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CO'NMITTEE ON DELEGATED LEGISLATION

ADOPTION IIST

Adoption of the Reporl on considerolion of the Public Finonce Monogemenl (Notionol Rosds Toll Fund)

Regulolions,2O2l (L.N No. 222 ol 2O2U

We, hereby offix our signoluras to lhis Report to offirm our opprovol:lhe un

DATE: ON DELEGATED LEGISTATION 3*4 ol 7c>LL
HON. MENABER SIGNATUR,E

C \
I Hon. Ksssoit Komkel, MP (Choirperson) s€\,
2 Hon. Muriuki Niogoguo, MP (Vice Choirperson) -J

0Br.
1w3. Hon. lsooc Woihenyo Ndirongu, MP

4. Hon. Cecily Mborire, MP ,

5. Hon. Alice Wohome, MP

6. Hon. Doniel Moonzo, MP

7. Hon. Roberl Mbui, MP ' <*r"-' g*{
8. Hon. Morlho Wongori, MP t 1._ _)

9. llon. Ronold Kiprolich Tonui, MP

to. Hon. Timothy Wonyonyi, MP

lt. Hon. Williom Komoli, MP

-/a
12. Hon. Gideon Mulyungi, MP

13. Hon. George Gitongo Murugoro, MP r$,i,71rz1
t/14. Hon. Jennifer Shqmollo, MP

I5 Hon. Munene Wombugu. MP

16. Hon. Potrick Koriuki Moriru, MP

17. Hon. (Dr.) Wilberforce Oundo, MP

t8 Hon. Abdi K. Tepo, MP

Mt4-''19. llon. Edilh Nyenze, MP

20. Hon. Robert Githinji Gichimu, MP

21. Hon. Sqmmy Seroney, MP

22. Hon. Tindi Mwole, MP

23. Hon. Williom Cheplumo, M.P
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MINUTES OF THE 2ND SITTING OF TIIE COMMITTEE ON DDLEGATED

LEGISLATION HELD ON TUESDAY 27rH JANUARY,2022 AT 10:00 A.M. IN TIIE

COMMITTEE ROOM ON 2ND FLOOR, CONTINENTAL HOUSE, PARLIAMENT

BTJILDINGS

PRESENT

l. The Hon. Kassait Kamket, M.P.

2. The Hon. Muriuki Njagagua, M.P'

3. The Hon. George Murugara, M.P.

4. The Hon. Waihenya Ndirangu, M.P.

5. The Hon. Daniel Maanzo, M.P.

6. The Hon. Munene Wambugu, M.P.

7. The Hon. Kamoti Mwamkale, M.P

8. The Hon. Ronald Tonui, M.P.

9. The Hon. Robert Gichirnu, M.P.

10. The Hon. Robert Mbui, M.P.

ABSENT WITH APOLOGY
l. The Hon. Alice Wahome, M.P.

2.TheHon. Timothy WanYonYi, M.P.

3. The Hon. Cecily Mbarire, MCH, M.P.

4. The Hon. Abdi Tepo, M.P.

5. The Hon. Sammy SeroneY, M.P.

6. The Hon. Jennifer Shamalla, M.P.

7. The Hon. Patrick Mariru, MP.

8. The Hon. Martha Wangari, M.P.

9. The Hon. Gideon Mulyungi, M.P.

10. The Hon. Edith Nyenze, M.P

I l. The Hon. @r.) Wilberforce Oundo, M-P.

12. The Hon. Nicholas Tindi Mwale, M.P.

13. The Hon. William Cheptumo, M'P

IN-ATTENDANCE

National Assembly Secrctariat

l. Mr. Jimale Mohamed

2. Ms. Ruth M Gakuya

3. Mr. Wilson Dima Dima

4. Mr. Charles Ayari
5. Ms. Noel Chelagat

6. Mr. MureithiTheuri
7. Ms. Angela Bonaya

8. Ms. Dindi Kibathi

- Chairperson

- Vice chairperson

(Virtual Attendance)

(Virtual Attendance)
(Virtual Attendance)

Clerk Assistant [I
Clerk Assistant II

Principle Legal Counsel.

Superintendent of Electronics (Audio).

Media Relations Ofticer
Intem
Pupil

Pupil



MIN.NO. NA/CDL/2 O22I OIO PRAYEIT AND PRELIMINARIES

The Chairperson called the tneeting to order at 10.20 a.nr' with the Prayer'

MIN.NO. NA/CDI-/2 0221 0ll ADOPTION OF TIIE AGENDA

The Committee unaninrously adopted the Agenda as presellted having being proposed by Hon'

MIN.NO. NA/CDI,/2 O22IOI2 CONFIRMATION OII MTNUTBS

Minutesofthe l.tsittingheldonThursday25rl'January,2022wereconfirmedasatruerecordof
the proceedings having been proposed by Hon. Munene Wambugu, M.P. and seconded by Hon'

Muriuki Njagagua, M.P.

MrN. NO. /NA/CDL/2022 t 0 t3 MATTERS ARISING

Under MIN.NO. AIA/CDL/20221006, the Committee, pursuant to the provisions of Standing

Order 49e)@),resolved to rescind its decision of Tuesday, January 25,2022 regarding approval

of the Tax Procedures (Unassemblecl Motorcycles) (anrenclment) Regulations vide LN No' 192 of

I.N. No. lg2 of 2021) and (LN No.223 ol2O2l), T'hc conrrnitrce thereafter resolved to invite all

the stakeholders who lrave submitted rnenrorattcla on the regttlations to appear bcflore the

Committee on Delegatecl l.egislation to make oral sr-rburissions orr 'l'hr'rrsday l0tl' February 2022.

MIN.NO. NA/CDL/z O2IIOI4 CONSIDtr,RATION OF TI{tr CONTROLLER OF

BUDGBT RtrGULATIONS,202l (I-N NO' 254 Or 2021)

The Cornmittee was ilforrned as follows in respect to tlre regtrlations:-TIJAT

The Controler of Budget Regulatio ns202l were made by controller of br.rdget pursuarlt to section

25 of the Controllerof Budget Act (l/o 26 of 201O, The Regulations were published in the Gazette

as Legal Notice No 254 of 20Zl on 3'd December, 2021. The Regulations were received by the

Clerk of Nationat Assembly on lotl,December, 2021 and laid on table in the l{ouse on l6th

December,202l.

Summara of the Provisions of thc Rcgulntions

The Controller of Br"rdget Regulations, 2021:

I . Seek to give effect to section 25 of the controller of Budget Act.

2. Seek to set out the procedure for;

a) Authorization of witSdrawal from the Consoliclatecl Fund; the Equalization Fund; a

County Revenue Fund; or any other public fund;

b) The enforcement of budgetary ceilings on national and county government

expenditure.

c) monitoring, evaluating, reporting and nraking recommendations to the national and

county governments on measures to improve budget implementation;

d) Preparation and submission of quarterly repofts and special reports;

e) Publishing and publicizing informatiou on budget irnplenrentation;

f) Conduct of investigations as provided under Anicle 252(l) (a) of the Constitution; and
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g) Conciliation, rnecliation and negotiation as provided under Article 252(l) (b) of the

Constitution.
provide for the documentatiol to be provided to tlre Controller of Budget in the exercise

of his or her powers and functions.
provide for the process for requisition and approval of withdrawal of funds from the

Consotidated Fund; the Equalization Fund; a County Revenue Fund; or any other public

tund.

a) Statutory Timeline

The Regulations were published in the Gazette on 3'd December, 2021, vide Legal notice No 254

of 2021, submitted to the clerk of the National Assernbly on lOs December, 2021 and tabled on

l6s December,202l within the requisite statutory timelines under section I l(1) of the Statutory

Instruments Act.

b) Consultation/Prrblic Participation

Articles l0 and ll8 of the Constiturion, sections 5, 5A and ttre Schedule to the Statutory

Instruments Act, read together with Standing Order 210 requires the regulation-making authority

to conduct public participation and sufficient consultation with the stakeholders and persons likely

to be affected by the regulations.

During prepublication scrutiny meeting with the Office of the Controller of Budget, the Controller

of Budget indicated that clespite the inadequacy of funds to conduct several physical in-person

meetings and the Covid l9 restrictions, they had undertaken a series of consultations with the

stakeholders.

. It was also, observcd that there was a print nredia advert in the Daily nation, Standard, People

daily and My Covernment Newspapers, further there was a website adveft of the samc and that

different institution in government and private sector were also involved'

c) Regulatory InrPact Asscssmcnt

Section 6 of the Statutory Instruments Act requires any authority making regulations which are

likely to impose significant costs on the community or part of the community to prepare an impact

assessment of the instrument. The Regulations do not require a Regulatory Irnpact Statement

within the meaning of section s 6,7, and 8 of the Statutory Instruments Act, as they are not likely

to impose significant costs on the community as they only seek to provide a regulatory framework

for the credii guarantees. The Regulations thercfore do not occasion any economic burden'

d) Compliancc

pursuant to Section l3(a) of the Statutory Instruments Act, the Regulations are in accord with the

Constitution, tlre parent Act and ottrer written laws. They align themselves to the principles of

public finance under Article 201 of the Constitution and Section l5 of the Act. They also take into

consideration the provisions of Ar-ticle 213 of thc Constitution, read together with Sections32-34

and 59 of the Act on Cabinet Secretary's reporting obligation to Parliament as a matter of

accountability and oversight. 
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Committcc Resolution

Having examined the Regulations against the Constituttion, the irrtcrpretation and Ceneral

Provisions Act (Cap 2), tlre Statutory Instrument Act, (No. 23 of 2013), the Controller of Budget

Act (No 26 o.f 201A, Pursuant to which tltey are made, the Cotnurittee rcsolvcd to approve thc

No. 254 of 2021). The decision to approve themofB lntio 2021

MIN.NO. NA/CDL/2 O22IOOI5 CONSIDERATION OF THB WATtrR ACT

DDSIGNATTON Or BASIN ARI,AS (LN NO. 23s OF

202r)

The Comnrittee was inlonned as follou's -
(i) Section 24 ol the Water Act(No. 42 of201A rnandatcs the Water Resources

Authority (hereinafter referred to as "the Authority") itt cot'lsttltation'rvitl'r the Cabinet

Secretary, Ministry of Water, Sanitation and lrrigation, by notice ptrblished irr the Gozette

to designate a definccl area fi^om which rain lvater florvs into a waltercourse to be a basin

area for thc purposes of this Act.

(ii) The Authority is furllrer rnandated undcr section 24(2) of tlre Act to designate a

basin area lying wholly or partly within artother basin area as a sutr-basirt.

T5e Authority in exercising the statutory mandatc granted under section 24 of tlrc Act, published,

in consultation with t6e Cabinet Secrctary, Legal Notice No. 235 of 2021 orr the 3'd Decentber,

2021 designating the follorving six Basin Arcas witlt ftrrther divisions itrto sub basirrs.

(a) Athi River Basin Area

(b) Tana Basin Area

(c) Rift Valley Basin Area

(d) Lake Victoria North Basin Area

(e) Lake Victoria South Basin Area

$ Ewaso Ng'iro North Basin Area

a) Statutory Tintclines

The Declaration was published in the gazetle on 3'd Decetnber, 2022, vide l,egal Notice No 235

of 20?; submitted to the Clerk, National Assernbly ort l0rl' Decenrbsr 2021 hence rvas within the

statutory timeliles contemplated under section I I(l) o1'ttre Statutory lnstrunrents Act,20l3'

b) Consultation / I'ublic participation

The Authority has subrnitted a detailed Explanatory Menroranclum which outlirtcs inter alia the

Legislative context, the policy background, and the consultation outcome wlrich provided that

public consultation were held following an invitation for cornments atrd input through an

advertisement carried in the Standard Newspaper of 8th Septembcr, 2021 and that they received no

objections and that applicable comments were incorporated into the docttment.
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The Committee further made the following observations -
(i) That, in designating ttre listed areas as basin area, the Authority has exercised its

statutory mandate granted under section 24 of the Water Act,2016.

(iD That, as provided under the Exptanatory Memorandum forwarded by the Authority

in desiglating tfue basins shall enhance capacity for comprehensive water resources

management and planning and investment in climate resilient water infrastructure.

(iii)That, the declaration is not a statutory instrument within the meaning of section 2

of the Statutory Instrument Act as it does not impose any legal obligations or legal

prohibitions and hence may not be subjected to the strict test required under section

I3 of the Statutory lnstrument Act .

(iv)The Aut6ority nrade an advertisement and received no objections and incorporated

the comments they received in the document'

Committee Resolutiott

The committee resolved that pursuantto the Statutory Instrument Act, (No. 23 of 2013), the Water

Act - Designation of Basin Areas (LN No. 235 of 2A2l); are not statutory instruments and hence

could not be further considered by the Committee on Delegated Legislation.

MIN.NO. NA/CDI,/2 02210016 CONSIDBRATION OF TIIB FOLLOWING

TNSTIII MENTS, ORDERS OF 2021

The Committee deferred the consideration of the following Orders and hence pursuant to section

l6 of the Statutory instrument Act, 2013, the Committee resolved to invite the Water Resources

Authority (WRA) to appear before the Committee to the retreat scheduled on l0h - l3th February,

2022 inMombasa.

l. The Amu Sand-Dunes Croundwater Conservation Area Management Order, 2021

Z. The Kikuyu Springs Aquifer Croundwater Coirservation Area Management Order,

2021

3. The Lake Kenyatta Sub Catchment Conservation Area Order,202l

4. The Ngarelen Springs Catcftrnent Conseryation Area Order, 2021

5. The Dik Dik Gardens wetland conservation Area order,202l

MIN.NO. /NA/CDL/20221 OI7 CONSIDBRATION AND ADOPTION OF THtr

PUBLIC FINANCE MANAGEMENT (NATTONAL

ITOADS TOLL FUND/ (LN' NO' 222 of 2021)

Having examined the Regulations against the Constitution, the interpretation and General

Provisions Act (Cap 2), the Statutory Instrument Act, (l{o. 23 of 2013) The Public Finance

Management Act (No. l8 of 20t2) pursuant to which they are made, the Committee resolved to

Approve Public Finance Management (National Roads Totl Fund) (IN. No. 222 af 242\.

Having been proposed by Hon. Munene Wambugu, M.P. and seconded by Hon' Daniel Maanzo'

M.P.

MrN.NO. /NA/CDL/20221 018 ADJOURNMENT
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There bcing no business, the rneeting was adjourned at I l. 25 a.m. Next meeting to be

on Thursday I 2022

nrt"....Y..*.::*,.2q'^L_e,
Signed. aaaaaaaaaaaaa

HON. KAMKET,M.P.
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MINUTES OF TIIE 5OTII SITTING OT TIIE COMNdITTDE ON DELEGATED

LTGISLATION IIELD ON WEDNESDAY lsr SAPTEMBER, ?.021 AT 2.00 P.M. tN
IVIAI(UTANO MEETING ROOM, SAROVA WHITESANDS BEACH RESORT,

MOMBASA.

PRESENT
l. The Hon. KasseitKamket, M.P.
2. The Hon. Muriuld Njagagua, M.P.
3. The Hon. Robert Mbui, M.P.
4. The Hon. Daniel Maanzo, M.P.
5. The Hon. (Dr.) Wilberforce Oundo, M.P.

6. TheHon. Ronald Tonui, M.P.
7. The Hon. George Murugara, M.P.
8. The Hon. Marltra Wangari, M.P.

9. The Hon. Edith Nyenze, M.P
10. The Hon. GideonMulyungi, M.P.
I 1. The Hon. Abdi Tepo, M.P.
12. The Hon. Robert Gichimu, M.P.
13. The Hon. Kamoti Mwamkale, M.P.

14. The Hon. Nicholas Tindi Mwale, M.P.

Chairperson
Vice Chairperson

ABSDNT WITH APOLOGY
l. The Hon. Cecily Mbarire, MGH, M.P.
2. The Hon. Patrick Mariru, M.P.
3. TheHon. WaihenyaNdirangu, M.P.
4. The Hon. Alice Wahome, M.P.
5. The Hon. Timothy Wanyonyi, M.P.

6. The Hon. Sammy Seroney, M.P.
7. The Hon. Munene Wambugu, M.P.
8. The Hon. Jennifer Shamalla, M.P.

9. The Hon. William Cheptumo, M.P

IN.ATTENDANCE

National Assembly Secretariat

. Mrs. Florence Abonyo - Director, Audit Appropriations and Other Select Committee'sI
2

3

4

5

6

7

. Mr. Mohamed Jimale

. Ms. Ruth M. Gakuya

. Mr. Wilson Dirna Dima

. fuIr. Josephat Motonu

. Ms. Noelle Chelangat

. Mr. Charles Ayari

Clerk Assistant II
Clerk Assistant II
Principal Legal Counsel

Fiscal Analyst

Media Relations Offrcer

Superintendent of Electronics (Audio)
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8. Mr. Anthony Wamae

9. Mr. Mureithi Theuri

The Nation:rl Trcasury and Plnnning

l. Hon. Nelson Gaichuhie

2. Mr. Christopher kirigia
3. Mr. Okusinga Humphrey
4. MR. Gideon O. Magera -

5. Dr. Oluoch Wafula

Chief Adminiitrative SecretarY,

Director General Public Private Partnership

Director Debt management.

Legal Officer, Public Private Partnership

Assistant Director, Public Private Partnership

Serjcant-at-Arms

Intern

7. Dr. Ronoh

8. Ms CPA Isabella Kogei
9. Mr. Robert Osudi

10. Ms. Naela Wanjala

Head LegatiPPP

Asst. Director, Budget/Parliamentary Liaison Officer

Principle Economists

legal Officer, PPP Directorate

MTN.NO. /NA/CDL/20211216 PRAYER AND PRELIMINARIES

The meeting commenced at 2.00 p.m. with the Prayer.

MIN.NO./N AICDLITOLIITIT CONSIDERATION Otr THE DRAtrt PUBLIC

TINANCI! MANAGtrMENT (NATIONAL ROADS

TooL ruND) REGULATIONS' 2021

The Chief Administrative Secretary (CAS), the National Treasury and Planning informed as

follows -
(i) the Committee that the draft regulation were being enacted to establish the National

Roads Toll Fund pursuant to section 64.( introduccd through section 28 of the

Financc Act, 2020) of the Public Roads Toll Act, ( Cap aOf'
(ii) The Public Roads Toll Fund was previously extinguished after repealing section 7 of

the Public Roads Toll, ActNo- of 1984 (PRTA)'

(iii) In 2016 the government adopted the national policy to create an overarching

framework on how road tolls would be applied in order to fund National Roads

Infrastructure expenditure. Expcnditure plans covering investment, rehabilitation and

maintenance of Kcnya's road sector show an annual funding deficit of over Ksh.l00

billion, on top of a large pending bills portfolio of nearly Ksh. I trillion.

was maln o

additional funds directly from road users in a cost-effective and equitable manner in order to

contribute to the sustainable development, rehabilitation and maintenance of Kenya's National

Road Network and further:

a. Extemalizes the funding burden from the Exchequer -hence permitting for

alternative use of freed resources, while at the same time expanding the scope of

publics services that can be delivered by Government'
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b. Matching services to users, hence realigning the logic in service delivery and

service access, and promoting principles of equity and sustainable development.

o. Promotes fiscal discipline by ring-fencing specific revenue pools to specific public

development objectives, without fungibility of funds within thewiderExchequer

d. Gives visibility to external partners in infrastructure devcloprnent +howing how

revenues are raised, how they are administered, and establishing obligations for
revenue certainty and predictability on specific functionaries.

e. Permits for revenue perforrnance monitoring, and cash sweeps where surpluses are

realized, the beneficiary ofthe suqpluses being the wider Exchequer-

f, Guarantees accountability and transparency in fund administration by subjecting the fund

to the budgeting, accounting, reporting and auditing framework of the Public Finance

Managcment Act, 2012$lt links payments to performance of the public service-hence

promotes discipline, accountability and fairness in public service delivery.

g. Provides platforms and mechanisms for punishing non-perfornance, thereby preventing

resource waste, and promoting social accountability to the citizenry.

The committee was informed of the measureable terms of the National Roads Toll fund

Regulations202l.

a. The establishment of a National Toll Fund witl facilitate financial closure on the Nairobi

Nikuru Mau Summit Tolt Road Project - which witt facilitate the mobilization, off-

balance sheet, of over Ksh.l62 billion in road development funds, and the operation and

maintenance of the Nairobi to Mau Summit Highway as a Public Private

Partnership(PPP) toll road for 30 years, in pristine condition, and a return to the public at

the end of the 30 year period of an asset with residual econornic life in terms of the

contracted obligations under the PPP agreement for the project.

b. The attainment of financial close on the project will trigger the payment of a success of
USD 3.5 Miltion into the Public Private Partnerships Project Facilitation Fund,

established under section H68 of the Public Private Partnerships Act, 2013, to

support the sustainability of the PPP programme in Kenya.

c. The Totl Fund is expected to generate surplus revenues within the first decade of the

project in achieving financial close -these surplus funds will provide additional

revenue to the Exchequer to support wider social development in Kenya. In this way,

this regulatory instrument will contribute directly to wider social development in Kenya.

d. More projects are intended to be added to the National Toll Fund portfolio, meaning

more projects will be supported through the firnd to create a financing and contracting

practice for road sector financing in Kenyq as has happened in mature jurisdictions

. around the world.

Plcnary discussion

The following issues were raised as follows -
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l. Are the regulations of public interest or a government project? The Treasury Officials

responded that it's for the interest of the people. Pubtic participation was canied out as

guided by the constitution and the statutory instrument Act (tfo' 2j of 2013)' The team

was askcd to include all evidence of public participation in the report including the

memorandums received frorn stakeholders'

Z. The purpose of the regulations is to collect alt toll revenues across the country' The

National Roads Toll Fund will be domiciled at the National Treasury and Planning and

Administered by the Principal Secretary.

fie-road-under-tolling-scr'vices'and-the surplus js

given to rural roads or other roads

volumes of use commercial cars.

4. Under Reg. 7 (i) meaning of the term "Political cvcnts" were termed as events that would

lead to cancellation of project, such as Nationalization, civil war, changes in law, collapse

of an institution.
5. Reg. 8 (l) (e), process for appointment of the threc committee members ought to be a

competitive process.

6. Under Reg. 11(e) - what happens in the event of termination of payment from the

member?

7. Reg. 12. - There is an anomaly in the appointment of the officer administering the Fund

in that it isn,t anchored in the law and the quatifications of the officcrs arcn't indicated'

8. The toll fees rvould only be used for toll roads and specifically roads under Public Private

Partnership.

9. Under Reg. 26. The systems, protocols and procedures to be established by the officer

should be made clear in the regulations. To avoid misuse of power by the offtcer

administering the fund.

10. The National Treasury need to come up with an elaborate structure capturing the whole

process from collection to usage of thc funds'

Way fonvard

The Committee advised the National Treasury and Planning to ensure that the draft Public

Finance Management (National Roads Toll Fund) Regulations,20Tl) are further reviewed takirrg

into consideration the deliberations of the meeting and ensure that all concerns raised are

nng are
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MANAGEMENT (BIASHARA Iff,NYA FUND)

RDGULATIONS, 2021

The Committee considered the following Regulations -

l) the Public Finance Management (Biashara Kenya Fund) Regulations, 2019 (LN No' 55 of

2021);

4li),:sc
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ra 2) the Public Finance Management (Uwezo Fund) (Revocation)Regulations (IN No.56 of
202r),

3) thc Public Finance Management (Women Enterprise Fund) (Revocation) Regulations,

2021QN No. 57 of 2021);arrd
4) the Public Finance Management (Youth Enterprise Development Fund) (Revocation)

Regulations(LN No. 58 of 2019)

Committee Resolution

Having examined the Regulations against the Constitution, the interpretation and Gcneral

Provisions Act (Cap 2), the Statutory Instrument Act, (lVo. 2j of 2013), the Public Finance

Management Act, 2012 (No, 18 of 2012) pursuant to which they are made, the Cornmittee

rcsolved to annul in cntirety the following statutory instruments -
(a) the Public Finance Management @iashara Kenya Fund) Regulations,2019 (LN No. 55 of

202r);
(b) the Public Finance Management ([Jwezo Fund) @evocation)Regulations (L,lV No.56 of

2021),

(c) the Public Finance Management (Women Enterprise Fund) (Revocation) Regulations,

2021 (LN No. 57 of 2021); and
(d) the Public Finance Management (Youth Enterprise Development Fund) @evocation)

Regulations (LN No. 58 of 2019)

The decision was proposed by Hon. (Dr.) Wilberforce Oundo, M.P. and seconded by Hon-

Daniel Maanzo, M.P.

The Report on annulment to be considered and adopted when the House resumes from the

recess.

MTN.NO. /NA/CDLDOTNIg ADJOT'RNMENT
There being no other business the meeting was adjoumed at 12.10 a.m. Next meeting will be

called on Notice.

D"t.....all.1Signed

HON. I(ASSAIT I(AMKET, M.P.
(cHArRPEnSOrg
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THE PTIBLIC FINANCE MANAGEMENT ACT

(No. 18 ofzot2)

IN EIGRCISE of the powsrs coofcrred by section 24(4) of the
Public Finance Management Act,2012, the Cabina Secretary for tbe
National Trcasury and Planning makes thc following Regulations-

THE PUBLIC EINANCE MANAGEMENT (NATIONALROADS
TOLL Ft ND) REGLTLATIONS,2O2r

t. These Regulations may be cited as the Public Finance
Management (National Roads Toll Fund) Regulations, 2.02 l .

2. In these Regulations, unlcss thc context otherwise rcquires-

"Act" means the Public Finance Management Act,2012:

"authorized toll collecto/' mcans a toll collcctor appointcd as
such under ccction 4 of the Public Roads Toll Act;

'budget framework" means tbe national government budget
procqss undcr thc Act;

"business day" means a working day and excludes weckends and
public holidays;

"Cabinct Sccrctary" mcans thc Cabinet Secrttary responsiblc for
financc:

"carrying capacity of the Fund" means the ability of the Fund to
mcct ncw funding obligations bcing imposcd as a conscqucncc to thc
admission of new project roads into the Fund's liability pordolio,
relativc to obligations already existing under thc Fund;

"Committce" means thc Ovcrsight Committcc cstablishcd under
regulation 8 of these Regulations;

"contracting authority" has the meaning assigned to it under
section 2 of thc Public Privatc Partnership Act,Z0l3:'

"financial yeat'' has the meaning assigned to it usder Article 260
of the Constitution;

"Fund" mcans thc National Roads Toll Fund established under
regulation 5 of these Regulations;

"Fund Secretariat" rneans the Fund Secretariat established under
rcgulation 16 of these Regulations;

"independent expert'' [reans a person or organisation with
substantial experience in the developmeot of traffic forecasts, toll

ird Novcmber
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revenuc projcctions and road project agreemcnts appointcd to support
the Officer Administering thc Fund in the prcparation of quarterly and
annual inflow and outflow projections;

"inflows" means all payments into the Fund;

"erfieer r\dminisering the Fund" rnetns th
as such undsr rcgulation 12 of thcsc Rcgulations;

"outflows" mesns payments out of the Fund to meet eligiblc
expenditure under the Fund;

"Public Private Partncrship Projcct Facilitation Fund" mcans the
Fund established under section 68 of the Public Private Pannerships
Act,2Ol3;

"PPP unit" has the meaning assigned to it under section 2 of the
Public Private Partnerships Act, 201 3;

"private party" includcs a servicc providcr or a toll oPcrator
appointed as an authorised toll collector under a project agreement to
perform serviccs related to a toll road in Kenya;

"projcct agreemcnt" has the meaning assigned to it under section
2 of the Public Private Pannerships Act, 20131

"project company" has the meaning assigned to it under section 2

of the Public Private Partnerships Act, 2013;

"project road" mcans a road dcclared as toll road under section
3(l) of the Public Roads Toll Act and for which a project agreement
obligatcs service or other payments from the Fund;

"Projected F'und Ratio" as at a particular future date, means the
rati<l of the projected future Inflows plus any moneys currently held
within the accounts of the Fund divided by the projccted future
Outflows of the Fund up to that frrturc date, calculated for twelve
forward rolling months:

Provided that this ralio shall, al a minimum, be computed taking
into account 8rrcars, amounts invoiced but not settlcd and not yct
classif-red as arrcars, and other amounts that will bccomc duc over thc
forecast pcriod;

"projccted shortfall" means the Projected Fund Ratio which is
less than 1.3 in any projection period;

"projectcd surplus" mcans existing Projccted Fund Ratio
excee.ding 1.3 in any projection period and where actual cash balances,
excluding projected future inflows, within the Fund are the basis for
oeterrnlnrng tne rrojecleo runo Kallo;

"road toll" means a user charge levied on road users in
accordance with the Public Roads Toll Act;

"road users" means the categories of vehicular traffic subject to
pay a prescribed toll;

"service payments" means schcduled payments due to and
invoiced by a private party pursuant to a project agreement and in
accordancc with thcse Rcgulations;

tl
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"scrvicc provider" mcans a privatc party or projcct company that
enters into a project agreement with a contracting authority to provide a

project road, as detailed under a project agrcement;

"Short-Term Liquid Instruments" means any markctablc
financial security having ehort-term maturity, readily convertible into
cash, including fixed income instruments such as treasury bills,
commcrcial paper and ccrti{icatcs of dcposit ns may from lime to time
be approved in accordance with these Regulations; and

"toll operator" meaas a private party appointed as an authoriscd
toll collector under a project agrcemcnt by a contracting authority to
establish, administer and operate a toll system.

3. The objects and purposes ofthese Regulations are-
(a) to cstablish a centralized Fund into which all revenues

collected pursuant to these Regulations shall be paid and
administered;

(b) to provide for thc oversight and administration of the Fund;

(c) to prescribe the processes by which money is paid into and
out of the Fund:

(d) to provide invcstors in and financiers o[ projcct roads, as
well as the general public, necesEary information on the
status of the Fund to support investment decisions: and

(c) to nrakc provision for purposes connectcd with and
incidcntal to the foregoing objects and purposes.

4. There shall be imposition of road tolls which shall be set in
accordance with the Public Roads Toll Act.

5. There is established a fund to be known as the National
Roads Toll Fund, which shall be operated under the budgeting,
accounting, rcporting and auditing framework of the Act.

6. The sources of the Fund shall consist of the following-

(a) road tolls levied on road users for access to and use of
project roads;

(b) fees or charges imposed on road users accessing project
roads with overloaded axles levied in accordance with Part
III of thc Kcnya Roads (Kenya National Highways
Authority) Regulations, 2013, scction 58 of the Traffic Act
and ssction 2l of thc East African Community Vehiclc t oad
Control Act, 2016;

(c) monies appropriated by Parliament or otherwise paid into the
Fund by the Government for the purposes of the Fund;

(d) grants and donations made to the Fund;

(e) any earnings, accruals or income generated from moncys
held within the Fund;

(f) proceeds from levies on roadside dcvelopments including
road side stations which form part of the scote of works for

Objccts and
purpose of
Rcgulations

Imposition of
tollr. Cap.4O7

Estrblishment of
lhe Fuud.

Sorces of thc
Fund-

Cap.4O3.
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project roads, as well as proc'eeds from any access fees and
advertisements along the project roads levied in accordancc
with Part 1I of the Kenya Roads (Kenya National Highways
Authority) Rcgulations, 2013 and any other applicable

G) penalties anslng trom any breachcs by a Pnvste partncr
undcr an agrccmcnt cntcrcd into undcr scction 4A of thc
Public Roads Toll Actl

(h) insurancc proceeds payable to a contncting authority undcr a
project agreement applied as reimbursement intended to
makc good a loss occasioncd to and suflercd by a contracting
authority for an action of a privatc party only whcre the loss
suffered by the contracting authority, and linked to an

insured evcnt, have becn met from the Fund; and

(i) moncy from any othcr sourcc spprovcd by thc Cabinct
Secretary.

7. Paymenus out of the Fund shall comprise thc following-

(a) payments certified by a contracting authority as being due to
a scrvicc providcr or a toll operalor under a project
agreement and in accordance with thesc Rcgulations,
excluding-
(i) compensation for political risks as specified undcr a

project agreement;

(ii) termination paymcnts; and

(iii) any other large, unschcdulcd one-off payments arising
under a projcct aBreement which havc not becn or
cannot bc accommodatcd under the payment mechanism
undcr a projcct agrccment;

(b) the approved annual opcrating budget of the Fund: and

(c) any othcr cligiblc cxpcnditurc incurrcd in pursuance of the

object and purpose for which the Fund is established:

Provided such costs are directly linked to the underlying projects
supported undcr the F-und, and they are neccssary and essential
components of meeting the liabilities of the Fund under Project
Roads.

8. (l) Thcrc is established a committee to be known as the
Oversight Committee which shall consist of-

Cap.407

Pryments out of
thc Fund.

Establishment of
Ovcrtight
Commitrcc.

(a) me rflncrpal Secretary Ior me ume Delng responsrole ror
matters rclating to financc, who shall bc its chairperson;

(b) thc Principal SccrcLary for thc timc bcing rcsponsiblc for
matters relating to roads;

(c) the Principal Secretary for the time being responsible for
matters relating to planning and statistics;

(d) the Auorney-General or his representative;
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(e) thrcc other persons being non-public officials drawn from
technical, financial servioes, social services. life scienccs,
corxumer rights and legal profcssions appointed
compctitivcly by thc Cabinet Socretary; and

(0 the Offrccr Administering thc Fund, who ahall bc Sccretary
to the Committcc.

(2) The Committee may from time to time admit a representative
of a contracting authority for the time bcing having a project road, a
rcpresentstiye of the PPP Unit, the Accountant- General or any othcr
public official it deems fit into its sittings and participatc as an ar
ofrcio membct.

9. A pcrson ehall be qualified to be appointcd undcr rcgulation
8(tXc) as a member of the Cornmittec if that person-

(a) holds a degrec in the rclevant field from a university
rccognizcd in Kcnya;

O) has proven fund management or other relevant professioaal
experience;

(c) has scrvcd in a position of scnior man&gcmcnt for a pcriod of
at least 6 years;

(d) meeu the requirements of Chaptff six of the Constitutiou
and

(e) hae no convictions resulting from integri$ related matGrs or
civil liabilities.

10. (l) The functions and powers of the Committee shall be to*
(a) revicw aod approve the annual work programme and budget

of the Fund;

(b) authorise allocations in accordance with approved budgets as

prcscribcd under these Regulations;

(c) approvc annual rcports of the Fund bcforc submission to thc
Cabinet Secretary and inform the Cabinet Sccretary of the
annual funding requiroments of the Fund;

(d) approve the opening of bank accounls of the Fund by the
Officer Administcring the Fund;

(c) make rccommendations lo the Cabinet Sccretary on the
declaration and use ofprojected surpluses;

(f) authorise withdrawals from the Fund of projected surpluses
upon approval by the Cabinet Secretary in accordance with
these RegulationE and any guidelincs it rpprovcs for this

PurPose;

(g) approve the systcms for the control rnd oversight of the
operation of tho Fund;

Quallficrtionr for
rppohtmcnt.

Functios of thc
C-ommin c.
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(h) approve rhe recruitment and thc terms and conditions of staff
of the Fund;

(i) appoint independent advisors to provide it with cxpert
opinion on any mattcr lalling within its mandate that is

Administering the Fund to meet the co.sts, if any, attendant
on such cxpcrls or advi.sors;

0') establish the Fund's investmcnt policies with respccr to
surplus cash;

(k) approve annual financial statement of accounts prepared by
the Officcr Administering the Fund;

(l) oversee the performance of the Officer Administering the
Fund;

(m) oversee the performance of thc Fund; and

(n) perform any othcr function neccssary to promote the objccts
and purpose of thc Fund and consistent with these
Regulations.

(2) l'hc Committee shall, in discharging its functions under thqse
Rcgulations-

(a) take such measures and make such recommendations to thc
Cabinct Secretary as it shall be ncccssary to guarantce,
sustain and improve the govemance lramework for toll road
programmes with the view to promoting the long-term
financial integrity and sustain&bility of thc Fund with respcct
to the purposes for which it has been established;

(b) meet regularly, and at lcast oncc a quartcr, to consider thc
affairs, status and operalion ofthe Fund; and

(c) adopt such proccdures as shall bc neccssary to organirr thc
conduct of its business including the methods by which
meelings shall be convencd and the lrequency and quorum
thereof, the keeping of records, co-option of persons with
such skills as thc Committ€e may require to tetter discharge
its duties undcr thesc Regulations, the formation of any sub-
committees as the business of the Committee may demand,
and for such other matters as the Committce shall deem fit
and ncccssary to support its operational and functional
efficiency and effectiveness.

member*

(a) dics;

(b) rcsigns from office, by notice in rvriting addrqssed to the
Cabinet Sccrctary;

(c) is adjudgcd bankrupt or otherwise declared to be insolvent;

(d) abandons the business of the Fund or fails to attend three
consccutivc nlcetings of thc Committee without a valid
rcason; or



Kcrrya Subsidiary legislation, 2021 1559

' (c) is convicted of an offence involving dishonesty or fraud or
moral turpitude and scntenced to imprircnment.

(2) Thc Cabinct Sccrctary shall appoint the pcrson to fill thc
vacsncy in the Committcc in accordance with regulation 8(l)(c).

(3) Tbe Cabinet Secretary shall, within seven days of appointing
a pcrson undcr rcgulation 8(fXc) notify such appointmcnt by noticc in
the Gazette.

12. Pursuant to scction 24(5) of thc Act, the Cabinet Secretary
shall dcsigoatc a pcrton to be thc Officer Administcring thc Fund.

13. (l) The Officer Administering the Fund shall control the
administration of the Fund, for which purpose it shdl cause to be
cstablished propcr systcms for thc opcration of thc Fund.

(2) The systems to be eetablished under sub-regulation (l) shall
include the following-

(a) financial managcment systcms;

(b) audit control Bystems;

(c) documentation and records systcms;

(d) human resourcs managcment systems;

(e) assets. stores and supplics; and

(f) rcporting systcrns.

(3) The Officer Administering the Fund shall have the following
key firnctions-

(a) the prcparation of work programme and budgct of thc Fund,
and for this purpose shall-

(i) make preparation of the Fund's annual budget and work
plans, and submit the same to thc Committec for
approval; and

(ii) address projtrted shortfalls in the Fund lhrough the
budget framework in accordance with thc Act and these
Regulations;

(b) financial contol over the administration of the Fund, which
shall include the following-
(i) opening of a bank account and any sub-accounts of the

Fund in a financial instirution approved by the Cabinet
Secretary;

(ii) making payments out of the Fund in accordance with
these Regulations;

(iii) causing to be kept proper books of account and all
rrcords of the Fund;

(iv) specifying all forms and prepare all funding
dosumentation required under these Regulations; and

Omccr
Administcring tlrc
Fund.
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(v) ensuring that there arc hcld within the Fund sufficient
funds to mcet the quarterly and annual obligations of the
Fund;

to the Committec on the and

(i) annual financial accounts and reports of the Fund in
accordance with the Act;

(ii) quarterly &potu, on a rolling l2-month basis, of thc
projccted inflows and outflows of the Fund aod of the
Projected Fund Ratio, and for any projcctcd shortfalls
or projcctcd surpluscs and make rccommendrtions to
the Committec for their approval;

(iiD quarterly repons, on a rolling l2-monlh basis, on the
projectcd inflows and outflows of thc Fund and of thc
Projecrcd Fund Ratio, as well a6 Etatements on how
any projected shortfalls are intended to be addressed
which reports shall bc submittcd to contracting
authorities and service providcrs, within 45 business
days of the cnd of each guarter, following approval
by the Committee;

(iv) quarterly and annual non-financial reports on the
performance of the Fund in accordance with the Act;
and

(v) preparation, signature, and with thc approval of the
Committee, lransmission to the Auditor-General in
respect of each financial year a statement of account
relating to thc Fund in such form and within such
timelincs as the Public Sector Accounting Standards
Board establishcd undcr section 192 of thc Act may
from time to timc spccify in accordance with the Act,
a copy of which statement of account shall be filed
wilh thc National Trcasury:

Provided that-
(aa) for the purpose of paragraphs (cXi) and

(cXii), the Officer Administering the Fund,
in making projections for the purpose of
determining surpluses or addressing

shall take into account such

assumptions dcrivcd from rccogniscd and
reputable independent sources for macro-
economic florecasts, lo the extent these are
available, such assumptions to be used both
to produce traffic and revenue forecasts as
well as to forecast future scrvicc paymcnts,
and may retain advisors for this purpose;
and
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(bb) the Officcr Adminishring the Fund may
recommend to the Committee, and lhe
Committcc may iscuc, such guidclincs on
conditions to be mct before surpluses are
declared and or withdrawn, uking into
account the liabilities of the Fund, as may bc
necrcssary for the bcttcr carrying out of lhc
objects of thie rcgulation;

(d) implement thc Fund's inveshent policies with respect to
declarcd surpluses as cstablishcd by thc Committcc, which
shall include-

(D recomrnendations on the declaration of
surpluses and thcir usagc or application;

projected

(ii) invcstment of surplus cash in approved Short-Term
Liquid Instruments; artd

(iii) raisiog additional rcsources for the Fund;

(e) human resourcc management within the Fund, which shall
include-
(i) rpcommendations on the appointment of Fund

Secretariat suff to the Committee;

(ii) appointmont of required, suitably qualified,
independent cf,perts or advisors, to pr€pare or sdvise
on the preparation of the traffic and toll rcvcnuc
projections supporting the estimates of inllows, and the
cstimates of payments ro be mado under project
agrocmcnts supporting thc cstimatcs of outflows, and
consult with the contracting autboritics and servicc
providers as neccssary ;

(iiil meeting the costs of advisors appointed by thc
Committee: and

(iv) perforrring any other function that the Committee
may, consistcnt with these Regulations, delegate and
rEquire to be undertaken.

(4) Subject to the approyal of the Committee, the Officer
Administering the Fund may outsource somc of its functions to agents
or experts and advisors it may appoint for that purpose, which
appointment shall be in writing, and time-bound.

(5) The act of outsourcing the performance of a functiou of the
Officcr Administcring thc Fund to an appointcd agcnt, exp€d or
advisor shall not divest the Officer Administering thc Fund of the
rcsponsibility to cnsure that the function is cffectively and officiently
pcrformcd in the public interest or oo behalf of public service as sct out
in these Regulations.

14. For the bctter implementation of the obligations under
regulation 13(3Xc), (d) and (e), the Officer Administering thc Fund
shall-

Addrcasing
shortfdlr in tic
Fund.
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(a) calculate the Projected Fund Ratio for cach quartcr of the
immcdiate subscqucnt l2-month pcriod with the view to
dctcrmining whcthcr the Fund shall realize a Projected
Shortfall or Projected Surplus for the forecast period;

(a) disbursements to service providers and toll operators shall be
on the basis of contractcd obligations of a contracting
authority undcr a project agreement, as included in the
aPP'oved annu4t budgeLotttte Fund arl
proper documcntation as dctailcd in rcgulation l8; and

O) disbursement of projected surpluses shall be subject to
formal approval of thc Cabinct Sccrctary as detailcd in these
Rcgulations.

Fund, where the Projected Fund Ratio is less than 1.3, cause
to bo appropriatcd such budgetary allocations as shall bc
adequate to cover the projected shortfall, that is, bring the
Projected Fund Ratio to at least 1.3: and

(c) make recommendations to the Committee on the carrying
capacity ol the Fund, and the Committee shall advise the
Cabinet Sccretary on the advisability and implications of
admitting new project liabilities into the Fund.

15. ( l) Projected shonfalls in the Fund shall be evidenced by-
(a) contracted obligations under project agreements; and

(b) quarterly estimatcs of inflows and outflows o[ the Fund
prcparcd by thc Officcr Administcring thc Fund, as
prescribed under Regulation I 3(3)(c).

(2) For purposes o[ sub-regulation (l), the Officer Administering
the Fund shall, at the stnrt of the Fund, prepare and submit to the
Committee for approval a detailed methodology for the dctcrmination
of the quantum of projected shortfalls, as the basis for resolution of
such projcctcd shortfalls within thc annual budgct framework.

(3) The methodology refened to under sub-regulation (2) shall be

subjcct to such pcriodic reviervs as thc Commircc shall dcterminc,
taking into account actual experiences observed from the tolling
programme.

16. The Officer Administering the Fund shall appoint such staff,
in consultation with the Committee, as shall be dcemed neccssary to
constitutc thc Fund Sccretariat for the purposes supporting the
discharge of the functions of the Officer Administcring the Fund undcr
thcse Regulations.

17. Disbursements out of the Fund shall be bound by the
following broad principles -

18. (t) Thc Officcr Administering the Fund shall satisfy himself
or herself, with respect to every payment instruction rcccivcd from a

contracting authority-

Dcarmining
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(a) that cach payment instruction is madc in writing and
authenticated by the certilicatc of the contracting authority as

to the payment amount, the nature of services rendered or the
compensation due against which the payment instruction is
submitted and the payment rccipient;

(b) that the payee's account is the same one indicated in the
projcct agrccment or whcrc appropriatc thc payee's &ccount
pursuant to the provisions of the lender's direct agreement,
unless an alternative payee has been communicated in
writing to the Officcr Administcring thc Fund by a
contracting authority in accordance with a project agreement
or a lenders' direct agreement entered into between the
relevant contracting authority, service provider or the toll
operator and projcct's financiers, as the case may be,
payments to which alternative payee shall amount to
complete and final discharge of the Fund and the contracting
authority to the scrvice provider and all its financicrs for that
pfiicular invoice; and

(c) that the payment processes of the Officer Administering the
Fund, including the cxecution of the powers reserved for him
or her under theee Regulations shall be completed and
payments made no later than the time stipulaled for such
payments undcr a project agreement.

(2) The Officer Administering the Fund shall specify forms and
documents to be used by contracting authorities in submitting payment
requesls to the Fund, in accordance with thc requircments of a projcct
agreement.

(3) All payment requests to the Fund shall be submitted to the
Fund not later than twenty one Business days bcfore the due date for
such payment, without prejudice to any largcr period to thc extent such
is provided for under a project agrcement.

(4) Any application for payment under this regulation shali,
without prejudice to any provision in these Regulations, be supported
by such documents as may be required under a project agreement,
including the following-

(a) the name and address ofthe payec;

(b) the bank account details of the payee;

(c) an invoicc from the contractor or other eligible contrect
part!;

(d) any certificate rcquired from a contracting authority and any
independent expert under the terms of a projcct agreement;

(c) a ccrtificd payment voucher, with all material lields duly
populated and vetted; and

(0 any other information as may be specified by the Officer
Administering the Fund uuder sub-regulation (2) of this
rcgulation.
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19. The Officcr Administcring the Fund shall, where it
establishes that the requirements in regulation 18 have not bccn mct in
any material particular, have the right to requesl for clarification and
rectification from thc contracting authority, and the power to withhold

Right ro question

-disbursemcnts-a8ainsLinvoices.untilsuch-mattcrs.61g-,1gs6tyed.-

end withhold
paymcnt
instruction.

20. (l) The Officer Administering the l.'und shall cause to be
opcned in the name of the Fund such bank &ccounts for the Fund in a

baok or banks approvcd in accordancc with scction 28 of thc Act, as

may be necessary for the purposes for which the Fund is established.

(2) All liabilities relating to contracted obligations of the Fund
shall be settled in the manner prescribed under this regulation.

(3) The Officer Administering the Fund shall open sub-accounts
in thc namc of cach project road supponcd undcr the Fund. and into
which sub-account shall be remittcd all toll rcvcnues rcalizcd from thc
said project road by a privale pany pursuant to these Regulations.

(4) Funds wirhin a projcct sub-account shall be applicd to thc
following purposcs in thc following ordcr, and for which rcason thc
Officer Adrninistering the Fund shall establish a cash waterfall -

(a) payments for the toll operator:

(b) payments for the scrvice provider;

(c) proportional payments !o meet thc costs of the Olficer
Administcring the Fund:

(d) any professional fces incurred in the proper dischargc of
obligations undcr the Regulations by the Officer
Administering the Fund and the Oversight Committee;

Provided such fees shall be proportionally met out of thc
various projcct sub-accounts whcre thc advisory rclatcs to a

portfolio-widc matter, and allocated to a specific project sub-
account, where the advisory relates to issues on that
individual projcct road;

(e) any other payment dcclared to be eligible and directly linked
to the project road supponed under the Fund.

21. The Officer Adrninistering the Fund shall ensurc that no
bank accounts ofthc Fund are overdrawn.

22. (l) Furtlrer to rcgulation 14 and upon the establishment of
the Fund, and until toll revenues collected on annual basis attain such a

Openins of
ac€ounu, lnd
equali(y of Fund
liabililies.

Fund not to bc
ovcrdrawn.

Proccdorc for
prcfunding fte
Fund.

annual obligations of the Fund, the Officer Administering the Fund
shall cause to be appropriated such budgetary allocations as shall bc
adequatc to meet the Fund's projccted shortfall, and this shall be an
ongoing duty until such a time as toll revenues attain a Projected Fund
Ratio of 1.3 or morc.

(2) 'l'he Officer Administering thc Fund shall, for purposes of this
regulation, observe the budget process lor national government entities
as prcscribed in thc Act.
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23. {l) Whcrc, and pursuant to rcgulation 13(3) (c) and (d), thcrc
is a projected surplus, the Committee, on the advice of the Officer
Administering the Fund, may rocorrmend to the Cabinet Secretary lhe
dcclaration ofa projected surplus in the Fund, subject to sub-regulation
(2) of this Regulation.

(2) A projected surplus may only he declared where the Projected
Fund Ratio is dcrivcd against actual cash balanccs hcld within tbe Fund
and not projected inflows.

(3) Subject to sub-regulation (4) of this regulation, and regulation
13, projccted surpluses may be paid out of the Fund into the National
Exchequer Account, provided such withdrawal does not exceed the
amount of the projected surplus and does not lead to a projected
shortfall.

(4) Where projected surpluses are taken out of the Fund under the
terms of tlrese Rcgulations, the surpluses shall bc paid into the National
Exchequer and applied to such purposes as shall be determined by thc
Cabinct Secretary within the national budget framework.

24. All receipts, savings and accruals of the Fund and the
balance of the Fund at the close of each financial yoar, shall bc rctained
for the purposc for which thc Fund is cstablishcd.

25. The Officer Administering the Fund shall ensure the
administration cosu of the Fund are managed within the framework
permissible under the Act.

26. The Officer Administering the Fund shall establish systems,
protocols and proccdures necessary to snsure that -

(a) thc Fund's expenditure is controlled and is monitored, on an
annual basis, against the Fund's approved revenue and
expcnditurc plan;

ft) withdrawals from the Fund are only for the purposes of
payment of approved expcnditure in accordance with these
Regulations; and

(c) the records of expenditure relating to the Fund are kept and
maintained in accordance with the provisions of the Act and
Regulations madc thereunder.

27. In furtherance of its mandate under these Regulations, the
Ofl-rcer Administering the Fund shall have power -

(a) to access any project related data that he or she may need
from contracting authorities in furtherance of his or hcr
functions with rcspect to invoicc settlement;

(b) to call for such additional information with respect to
requests for payments out of the Fund as are necessary to
satisfy thc rcquircments of rcgulation l8;

(c) to issue financial management guidelines upon approval of
the Committee rclating to the purposes and objects of these
Regulations; and

Declaration end
use of surplus
Funds.

Moneys to
rctaincd in

Administrativc
costs.

Supcrintendcncc
of Fund
expenditurc

Acccrs io
information.

Fund.
be
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(d) to publish at the start of cach financial ycar, on its website,
thc following information -
(i) amount and source of money received into the Fund as

at thc closc of thc prcvious financial ycar;

(ii) clcar crcdiLbalancc+of+milablc-fun
financial ycar;

(iiD quantum of comrnitted eligible expenditure flor the
current financial ycar;

(iv) totsl number of projects and other eligible activities
supportcd under the Fund for the current financial
year; and

(v) such other information that Fund stakeholders may
reasonably request, and approved by the Committee,
from time to timc.

28, The existing government financial and procurement
Rcgulations shall, to the cxtcnt thcy relate to the administration of
public funds established under the Act, apply in the odministration of
the Fund.

29. The Officcr Administcring the Fund shall prepare and submit
ro thc Committee and thc Cabinct Sccretary, within thrcc months aftcr
lhe end of each financial year, an annual Fund performance report
relating ro thc prcvious financial year, detailing the extent to which the
Fund met its rcgulatory and dcvclopmcnt objectives in thc pcriod undcr
review, and highlighting challenges, threats and opportunities for the
enhanced effcclivencss of the Fund in promoting the public interests
securcd under thcse Regulations.

30. The provisions of the Act relating to offenccs by public
officers, including financial misconduct, shall apply to these
Rcgulations.

31. (l) The Cabinct Sccretary shall at the clapse oftcn years

from the date of commencement of these Regulations cause a review to
be conducted of the performance of the Fund in accordance with the
requirements of thc Act.

(2) The review shall determine whether the Fund has mct the
objectives for which it was established.

(3) The report on thc rcvicw shall be submitted to the Cabirrct for
approval

Govemrneni
fmancial
Regulstions.

Submission of
annual
performance
reponS.

Misconduct of
public officers

Revicw o[
pcrformance of
thc Fund.

(4) The review of the performance of lhe Fund under this
rcgulation 3l shall be without prcjudicc to thc obligations of the
Oversight Committee and the Officer Administering the Fund
prescribed under these Rcgulations for the more frequent reviews of the
Fund's pcrfonnancc, in particular undcr Regulations 5, 10, 13, 14, 15,
22,23,26 aod29.

32. (l) The Cabinet Secretary may, subject to the approval of the
National Assembly, wind up the Fund where the Cabinet Secretary

Altcrnative
Arrugsmcnts and
Winding Up.
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considcrs that thc Fund has succcssfully cornplctcd thc spccific
objectives for which it was created, or where it is demonstrated the
Fund has irredeemably failed to meet such objectives.

(2) Despite thc provisions of sub-regulation (l), the Cabinet
Secretary may wind up the Fund if-

(a) the Fund no longer has obligations to eligible parties under
these Regulations, or wherE such obligations exist, upon
demonstration that altcmative arangements agreed with all
project participants have been put into place to mect Euch

obli8ations; and

(b) the Committee has made its recommendations supporting
such winding up or the set up of such alternative
arrangements, and which opinion shall have taken into
account any views and rcpresentations of any project
participant supportcd uoder or through the Fund; and

(c) tlrc Cabinet has considered and approved the
recommendation of the Cabinet Secretary to wind up the
Fund or to set up such altemative arrangements, and Cabinet
grants approval for such winding up to be moved before thc
National Assembly.

(3) On thc winding up of &c Fund -
(a) thc Offrcer Administering the Fund shall call on the

contracting authorities to request from the respective service
providers or toll opcrators or other project parties or their
agents financial statcmcnts lo confirm that there are no valid
outstanding obligations to service providen or toll operators
or other involvcd project partics and commitmcnts for
Paymcnt;

(b) subject to paragraph (a), the Officer Administering thc Fund
shall pay any amount remaining in thc Fund into the
National Exchequer Account for the credit of the national
govcrnment;

(c) thc Cabinet Secretary shall pay any deficit in the Fund, and
shall meet any residual liabilities of the Fund at the time of
such winding up from the funds of the national government
in the National Exchequer Account with the approval of the
National Assembly;

(d) assets other than cash of the Fund shall be transferred to the
National Treasury; and

(e) thc Fund Secretariat shall he disbanded.

(a) The Officer Administering the Fund shall prepare, and the
Cabinct Secrctary shall submit to Parliamcnt and to the Auditor-
General, a final statement of accounts for audit within nine months
from the date of the decision to wind up the Frund.
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33. The Public Roads Toll (Public Roads Toll Fund) Rules, 1986
made under the Public Roads Toll Act are hereby revokcd.

Made on the 29th October,2021.

Rcvocrtion of L.N
No307/1986.

Thc NationalTreantry and Planning.

Lscru. Norrcs No.223

TTIETAXPROCEDURES ACT

(No.29 of20t5)

IN EXERCISE of the powers confcrrci by acction I l2 of thc Tax
Proccdures Act, 2015, the Cabinet Secretary for the National Trcasury
and Planning makes thc following Regulations*

THE TAX PROCEDURES (UNASSEMBLED MOTORCYCLES)
(AMENDMEI.IT) (NO. 2) REGULATIONS, 2021

l. These Regulations may bc citcd as thc Tax Procedures
(Unassembled Motorcycle) (Amendment) (No. 2) Regulations, 202 I .

2. Regulation la (l) of the Tax Procedures (Unassembled
Motorcycle) Regulations, 2020. is amended-

(a) by dclcting paragraph (c) and substituting thcrcfor the
following new paragraph-

(c) pillion handle bar or pillion or grip seq and

(b) in paragraph (f), by dclcting thc words 'gidc stand, kick
stand and prop stand" and substihrting therefor the words
"sidc stand, kick stand or prop stand".

Datcd thc 29th October, 2021.

Cabinet Sc*etary for the Nationalrrr:I#r##;r.

Citation.

L.N. ll2/202(].

PRINfED AND PUALEHED BY THE @VENNMANT PRINTEN,, NATROEI
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ANNEX 3

THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUN D)

REGULATIONS, 2021

EXPLANATORY MEMORANDUM PURSUANT TO THE STATUTORY INSTRUMENTS
ACT, NO.23 0F 2013

(Section 8 and Schedule to Act No.23 of 2013)

Name of the Statutory lnstrument:

Name of the Parenl Act:
Enacted pursuant to:

Name of Ministry:
Department:
Gazetted on:
Tabled on:

PART 1

The Public Finance Management (National Roads TollFund)
Regulations, 2021

Public Finance Management Act of 2012
(i) Section 24 of the Public Finance Management Act,

2012;
(i0 Regulations 207 ,208 and 209 of The public Finance

Management (National Government) Regulations,
2015. Regulalion: Parl W on pubtic Funds 

-

(iii) Section 6A of the Public Roads Toil Act (Cap 407) as
amended bythe Finance Act o12020

The National Treasury and Planning
The PPP Directorate
3,d November 2021
Brh November 2021

PART II

1. Purpose of the Statutory lnstrument

The purpose of the Regulations is to establish a dedicated fund pool for meeting Government's payment
obligations contracted under project agreements for road development programs in Kenya, especially
those implemented under the tolling framework. fhe Fund shall be operited under the budgetin$
accounting, reporting and auditing framework of the Public Finance Management Act 2012 and the
Regulations provide for the way the Fund will be administered and how money will be paid into and out
of the Fund, and for lhe control and administration of the Fund. The Fund, and the Regulations, make it
possible for PPP toll roads to be implemented in Kenya, as it gives visibility of tne ioll revenues and
certainty in governance practices to investors as a key bankability requirement.

2. Legislative Context

The Regulations are being enacted to establish the National Roads Toll Fund pursuant to Section 64 of
the Public Roads TollAct, (Cap 407), which provides as follows:

" 6A. (1) The Minister responslble for the Natlonal Treasury sha// esfablis h a Fund
to be known as fhe Natlonal Roads Tolt Fund under the Pubtic Finance
Management Act, 201 2.',

Section 6A of the Public Roads TollAct (Cap aOf was introduced through Section 28 of the Finance Act,
2020. Sections 24 to 29 of the Finance Act, 2020, introduced amendmints to the Public Roads Toll Act
that willfacilitate the implementation of the tolling framework in Kenya.

I



ANNEX 3

pursuant to Section 6A of the Public Roads Toll Acl, Cap 407, the Cabinet Secretary for National Treasury

proposes the promulgation of the Regulations establishing the National Roads Toll Fund under section

2A$) of the Public Finance Management Act, 2012, which states as follows:

,24(5) The Cabinet Secretary may estahlish a national government public fund with the

approval of the National Assembly.'

The Public Finance Management (National Government) Regulations, 2015 prescribe additionalrules to

those explicitly set out under section 24 of the Public Finance Management Act, 2012 on the iuslification
for the establishment of a public fund and prescriptions on the administration and control of such funds.

The proposed statutory instrument has been prepared in compliance with the foregoing legislative

context,

3. Policy Background

a) Policv Obiectives

The National Roads Toll Fund is proposed to be established under the Public Finance Management Act,

2012 asa resource rnobilisation strategy of the National Treasury * to supportGovernment's investment

agenda for roads modernization in Kenya.

Under the National Tolling Policy of 2016, the Government has articulated its commitment to national

transport infrastructure investment over a ten year planning window, from 2016 to 2025, through the

development of a National Surface Transport Sector Funding Policy. The purpose of the 2016 Tolling

policy statement is to support the National Surface Transport Sector Funding Policy by summarising how

road tolls will be applied in order to fund National Road infrastructure expenditure.

b) Statement of the Problem

The lntegrated National Transport Policy prioritises the improvement and development of Kenya's

national road network to achieve the aspirations of Kenya Vision 2030. Expenditure plans covering

investrnent, rehabilitation and maintenance of Kenya's road sector show an annual funding deficit of over

Ksh.'100 billion, on top of a large pending bills porlfolio of nearly Ksh. 1 trillion. Without action to identify

additional funding sources, it is evident that Kenya may not manage to deliver on its aggressive growth

agenda under both Vision 2030 and the Big Four Agenda, since national trunk roads are central enabletts

of economic growth.

c) Obiectives

The primary objective of tolling is therefore to raise additional funds directly from road users in a cost-

effective and equitable manner in order to contribute to the sustainable development, rehabilitation and

maintenance of Kenya's National Road network, fhe National Tolling Policy of 2016 is consistent with

the objectives of the lntegrated National Transport Policy and the National Surface Transport Sector

Funding Policy.

The approach to tolling individual roads will also have regard to the implicat'pns for:

c rosd traffic management and congestion;

2



ANNEX 3

wider transport network objectives through the relative price of different modes of transport; and

a road's economic and social impacts.

Tolling will be applied only where it is economically and financially beneficial, and where all relevantsocio-
economic implicalions have been fully taken into consideration. The decision on whether and how to toll
a road will be independent of decisions on how to finance, build, operate and maintain that road. This
means that both new (green-fields) and existing roads (brownfields) can be subject to tolling prograrnmes,

always providing lhat these are demonslrated to be both economically and linancially feasible, and their
social and environmental impacts are shown to be sustainable.

d) Justification whv a fund struqture will irnprove service deliverv
The following reasons motivate the preference of a fund structure over normal budget provisioning -

a) Externalises the funding burden from the Exchequer - hence permitting for alternative use of
freed resources, while at the same time expanding the scope of publics services that can be
delivered by Government

b) Matching services to users, hence realigning the logic in service delivery and service acress,
and promoting principles of equity and sustainable development

c) Promotes fiscal discipline by ringfencing specific revenue pools to specific public development
objectives, without fungibility of funds within the wider Exchequer

d) Gives visibilily to external partners in infrastructure development - showing how revenues are
raised, how they are administered, and establishing obligations for revenue certainty and
predictability on specific functionaries

e) Permits for revenue perforrnance monitoring, and cash srveeps where surpluses are realized,
the beneficiary of the surpluses being the wider Exchequer

0 Guarantees accountability and transparency in fund administration by subjecting the fund to the
budgeting, accounting, reporting and auditing framework of lhe Public Finance ManagementAct,
2012

g) lt links payments to performance of the public service - hence promotes discipline, accountability
and fairness in public service delivery

h) Provides platforms and mechanisms for punishing non-performance, thereby preventing
resource waste, and promoling social accountability to the citizenry.

4. Consultation Outcome

a) Who was consulted
Through a gazette notice of Friday 3,a April 2020, the Notice of preparation of a Regulatory lmpact
Statement was published in the Kenya Gazette (Gazette Notice Number 2797). This publication was
made in compliance with section 8 (1) of the Statutory lnslrurnents Act, 2013 which requires that a
regulatory lmpact Statement be notified in the Kenya Gazette and in a newspaper likely to be read by
people particularly affected by the proposed statutory instrument,

On the same day, the draft NTF Regulations and the Regulatory lmpact Statement were uploaded on the
National Treasury and the PPP Unit websiles, giving the public twenty-one (21) days until 24ttr April2020,
within which to submit lheir comments/memoranda on the draft regulations.

On Monday 6rh, 14r' and 20trt April 2020, further notices inviting submission of memoranda by way of
public participation by 24ttt April 2020, were published in the both the Nalion and Standard Newspapers.

c
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ANNEX 3

Additional specific emails were simultaneously sent to the Matatu Owners Association, Kenya Truck

Owners Associalion, Kenya Transporters Association, Kenya Association of Manufacturers, Chamber of

Commerce, Federation of Kenya Employers, Consumer Federation of Kenya, Katiba lnstilute, the Fourth

Estate, the Transport Cornmittees of the Senate and the NationalAssembly, the Council of Govetnors,
the Governors of the Counties of Macha Kiambu. Nakuru. Uasin Gishu. Kitui. Nairobiand lrlcrmbasa

the Kenyafrivale Seeter Allianee; the taw Seeiety ef Kenya; the lnstilute ef Certi{iedf ublieAeesuntants

and lhe lnstitute of Cerlified Secretaries.

On Thursday 90' April 2020, hard copy letters were dispatched to the Chairpersons of the Transport

Committees of the Senate and the National Assembly, the Council of Governors, the Governors of the

Counties of Machakos, Kiambu, Nakuru, Uasin Gishu, Kitui, Nairobi and Mombasa, the Chairperson of

and the Chief Executive Officer of the Council of Governors, the Directors General of Kenya National
Highways Authority, Kenya Urban Roads Authority and Kenya Rural Roads Authority, lhe PPP

Committee and Directors General and Heads of Department of the NationalTreasury .

The PPP Office furnished email contacts through which members of the public could submit their

comments. The PPP Office Twitter handle rvas additionally notified to the general public and made

available for submission of comments on the proposed statutory instrument. Additionally, physical boxes

for handwritten public comments were strategically positioned at the PPP offices at 6th Floor of Kenya

Re Plaza, and the physical locations were notified to the general public for good order.

ln view of the public health threat of COVID-19, and the Presidential Directive on this matter made on

17th March, 2020, il was nol possible to hold public hearings on the Regulations, but lhe public

consultation was conducted in strict compliance with section 5 generally, and 5(3) in particular, of the

Statutory Instruments Act N0.23 of 2013.

b) Responses
Written submissions were received frorn a wide cross section of interested instilutions including the Rift

Valley Connect (RVC), the World Bank, Consumers Federation of Kenya (COFEK), Members of the PPP

Committee, the lnstitute of Certified Public Accountants of Kenya, KeNHA, County Governments, the

Motorists Association, law firms and various individuals. We have provided a list of 72 organisations
and individuals that submitted comment on the proposed regulatory instrument.

The Unit collated lhe comments and compiled a matrix categorising the responses into 6 thematic areas

namely:Establishmentof the Fund, Operationalisation of the Fund, Governance, Levying of Tolls, Tolling

System and lnfrastructure and a Generalcomments section. The file containing details of the public

consultation process is enclosed herewith as Annex 4.

c) Summary of changes made to the Regulations as a result of the consultation

1. ln addition, to refinemenls on drafting language from the legal draftspersons at the Office of the

Attorney General, the following is a summary of the key amendments made to the Regulations:

2. Specificity on the powers pursuant to which the Regulations have been made. While mention of

the establishment of the Roads Toll Fund is contained in the Public Roads Toll Act, Regulations

4



ANNEX 3

for the management of public funds are made pursuant to Section 2a$) ol lhe public Finance
ManagementAct, 2021

3. Definitions: The following additions have been incorporated:
a. For the avoidance of doubt, definitions of "Act", "business day'and Cabinet Secretary'

have been incorporated

b. Clarity thal an "Authorized Toll Collectof includes a relevant Contracting Authority or a
private party authorized by a Contracting Authority.

c. Recognition of the nalional government "budget framework" as the framework within
which annualbudget shortfalls will be calered for.

d. lntroduction of the 'carrfng capacity of the Fund' as a measure lo ensure that new
project liabilities are only admitted to the Fund following due diligence and advice from
the Committee and recommendations lo the Cabinet Secretary on the implications
thereof.

e. "Financial year" is now defined to provide alignment of the reference with the meaning
under the Constitution.

f. Specificity on the precise ratio that will apply to the phrase 'Projected Fund Ralio'and
clarity of the applicable period has been provided. Accordingly, the ratio has been
enhanced from the previous 1.05 to 1.3 timesof the projected future lnflows plusany
moneys currently held within lhe accounts of the Fund divided by the projected future
Outflows of the Fund up to thatfuture date, calculated for twelve forward rolling months.

g. Enhancementof the ratio that shall be considered as the "Projected Surplus" from 1,10
in any projection period to 1.3. Further clarity has been provided to the effect that this
projection shall apply where cash balances, excluding projected inflows within the Fund
are the basis for determining the projected Fund Ratio.

h. "Service Payments'clarily introduced by making reference to 'scheduled'payments.
i. Deletion of the terminology "terminalion payments' as this is calered for in the respective

Project Agreements.

4. The imposition of tolls pursuant to the Public Roads Toll Act has been expressly included as an
irnportant cross reference in the Public Finance ManagementAct, Regulations. (Regulation 4).

5. Repetitive language within the objects and purpose and the establishment of the Fund has been
removed and greater clarity provided under each. (Regulations 3 and 5).

6. Sources of finances for the Fund have been enhanced to include proceeds from levies from
roadside developmenls, fees for access and advertisements and penalties from breaches of
tolling arrangements by private pa(ners. Where applicable, the statutory basis for the various
sources of the funds has also been incorporated. (Regulation 6).

7. Under payments out of the Fund, there is an inclusion of large, unscheduled payments

under lhat cannot be accommodated under lhe project agreement as well as a safeguarding
proviso on 'any other eligible expenditure'.(Regulation 7)

5
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B. Membership of the Oversight committee has been expanded to include 3 members from the

private sector appointed by the CS, the PS responsible for roads and the Officer Administering

the Fund. The qualifications for the appointment of the private rnembers have also been

prescribed as well as provisions on vacation and filling of office for the private members specified.

Ambiguous provisions have been expunged. (Regulations 8, 9 and 11).

9. The functions of the Oversight Cornmittee have been streamlined and mu ndane administrative

and routine tasks expunged. (Regulation '10).

10. Alignment has been made to the requirements of the Public Finance Managernent Act, for the

designation as opposed to the appointment of the Officer Administering the Fund. (Regulation

12\.

1 1. The presentation of the functions of the Officer Administering the Fund (OAF) has been

overhauled to set out the overall purpose of the Fund, clarify the systems for the proper operalion

of the Fund and itemize in more explanatory detail, the key functions of the OAF. (Regulation

13).

12. Regulation 14 on addressing shortfalls in the Fund now contains greater clarity on the calculation

of the Projected Fund Ratio.

13. Bank statements, financial statements and statements of amounts held within the designated

Fund accounts have been expunged from the evidence that is required to determine Projected

Shortfalls. The methodology for determining shortfalls has also been clarified. (Regulation 15).

14. Regulation 16 on the Fund Secretariat narrows the scope of the appointment of staff to those

who will supportthe discharge of the functions of the Officer Administering the Fund.

15. Disbursements lrom the Fund have been expanded to include'Toll Operators'in addition to

'service Provrders', based on contracted obligations to a Contracting Authority under a Project

Agreernent and to reflect the eligibility criteria more accurately, (Regulation 17).

I

16. A more elaborate process for the'Payment Procedure by the Officer Administering the Fund' has

been included. This includes specifications of payment timelines and the format for submitting

payment requests as well as a prescription of the appropriate supporting documentation to

facilitate payment. (Regulation 1B).

1l , To reflect pari passu treatment of the Fund's liabilities, a provision has been included to clarify

that all liabililies relating to contracted obligations of the Fund shall rank equally. The drafting has

been revised to reflect legislative drafting language. (Regulation 20).

18. To facilitate the initial establishment of the Fund, a provision for the procedure for the pre-funding

of the Fund, as a national budget appropriation, has been introduced. (Regulation 22).

6
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19. An important proviso has been introduced for the determination of a projected surplus and to
guard against any irregular utilization of anticipatory cash flows, to the effect that the declaration

of a projected surplus can only be derived from a Projected Fund Ratio that has been calculated

against actual cash balances within the Fund and not projected inflows and require thatsuch
balances be paid to the Exchequer. (Regulation 23).

20. ln line with lhe Public Finance Management Regulations, express provision has been made
within the Regulations to cross reference the operational framework for managing costs to the
provisions of the Act rather than prescribe percentages in the Regulalions. (Regulation 25).

21. The provisions on 'Access to lnformation' have been expanded to require the OAF to publish on
the Fund's website at the starl of each financial year, specifled financial information, including

the Fund inflows and sources thereof; the credit balances of availabte funds for the cunent

financial year; the quantum of committed eligible expenditure; the total number of projects and
other activities supported by the fund for the current financial year; and such other information

that Fund beneficiaries may reasonably request and approved by the Committee from time to
time. (Regulation 27)

22. A new provision on 'Submission of Annual Performance Reports' to the Committee by the OAF
within 3 months of the end of each financial year has been incorporated, together with the salient

themes of what this annual report should include, (Regulation 29).

23. Sub Regulation 31 (4) on the review of performance of the Fund has been restated in appropriate

legislative drafting lerms.

24. The Winding Up provisions have been expanded to include alternative arrangements wehr3e the

Fund is irredeemable and ensure that the winding up of the Fund by the Cabinet Secretary can

only take place once all the Project Agreements have been terminated/expired; the Committee

has made recommendations supporting such termination taking into arcount views and

representations of project participants; and the Cabinet has considered and approved the

recommendation of the Cabinet Secretary to wind up the Fund through the prescribed process

that requires National Assembly approval. These conditions shall apply conjunctively.

(Regulation 32)

25. The revocation of the Public Roads Toll (Public Roads TollFund)Rules, 1986 made under the

Public Roads TollAct, has been provided for. (Regulation 33).

Guidance

ln implementing the proposed statutory instrument, there will be need for structured, and

empowering public communication on the subject of tolling, to socialize the idea of tolls being

introduced on Kenyan roads, to address wider concerns around mobility and freedom of
movement, and to entrench the principles of sustainable development and shared responsibility

in that regard. The identification of which tolls should be included in the tolling portfolio will require

careful government coordination to ensure the highest economic impactfor the selected roads
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on the wider economy, in a demonstrable rnanner, and to ensure that sustainability of the Toll
Fund is assured through such future additions of toll road projects under the Fund.

A publicity agenda on toll revenue performance, and the application of any declared surpluses,
will be necessary to ensure the general public is kept aware of Government's conduct and
arcounta in the administration of

6

ln addition, social and environmental considerations will remain central to the success of any
tolling agenda, as projected affected persons have interests that will need to be secured. ln

executing any toll pqect (be it a road, a tunnel or a bridge), there will be requirements for project
land aquisition, relocation of persons, and disruption of livelihoods. Careful stakeholder
analysis, engagemenl and cogent social and economic and environmental remediation
programmes and resettlement action plans will require careful development, development and
socialbuy-in

Ultimately, contract enforcement of all these obligations will be the catalytic determinant on how
successlully lhese programmes may be implemented. Consequently, guidance will be required
to be provided to project implementing entities on contract management ethics, reporting
protocols and remediation actions and regimes, always for public accountability and
effectiveness in programme execution.

lmpact: The Gazettement of the Regulatory lnstrument will have the following impacts -
a. lmpact on Fundamental Rights and Freedoms: the proposed statutory instrument will

not irnpede any of the fundamental rights and freedoms guaranteed under the
Conslitution, since citizens and all other road users will have a toll-free alternative to
each tolled motorway. Payment of the toll fee will also be a free-will choice, of an end
user purchasing a service. Even roads funded on the general Exchequer are not free to
the end user ultimately: they are funded on the back of taxes generally, and development
aid by way of loans borowed by Government and repaid using tax payer money. Toll
fees contribute to the Govemment's resource mobilization strategy, in a similar manner
that applies in the electricity service platform, where the end user pays for the seruice,
without altering the public good character of electricity generation and distribution.

b. lmpact on Private Sector: The proposed regulatory instrument will have insignilicanl
impact on the private sector, generally, save for those that transport goods through the
tolled molorway, and those that travel through the tolled motonuay, who will be obligated
to pay a toll fee to access and enjoy the tolled motorway. The toll fee will be notified
through a notice in the Kenya Gazette, and will typically be prescribed and determined
by the Cabinet Secretary responsible for the Public Roads Toll Act, Cap 407. Payment
of the toll fee will be voluntary, since toll-free alternatives will be provided to each tolled
motorway.

c. lmpact on Public Sector: promulgation of the proposed regulatory instrument has a
contingent liability impacton the public sector, since the instrument commits the public
sector to address funding shortfalls that arise under the Fund, where the fund has
obligations to a private sector entity that has been contracted by Governrnent to deliver
a public toll road. Contingent liabilities are not debt: they only become fiscal
commitments if the identified contingent liability event crystallizes. Consequently, lhe risk

8
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in the identified contingent liability event is deemed to be affordable and manageable,
on the basis thatdetailed feasibility study assessments on toll revenue projections were
conducted as part of the framework for the design of the national tolling programme,
which is the agenda to whicir the regulatory instrument is intended to be applied.

d. An impact assessment has not been prepared for this statutory instrument, as it
relates to the establishment of an institutional framework for a toll fund, to support
projecls implemented under the nalional tolling framework, and whose revenues are
dedicated for collection and administration through such a toll fund. The draft regulatory
instrument sets down an institutional framework and procedure for the ongoing review,
oversight and managemenl of the identified contingent liability under ihe itatrtory
inslrument (funding shortfalls and the need for budget allocations).

7. Monitoring and Review
What are the success criteria for this statutory instrument?
The main success crlteria for this statutory instrument, in measurable lerms, are the following -a) The establishment of a National Toll Fund will facilitate financial closure on lhe Nairobi Nakuru

Mau Summit Toll Road Project - which will facilitate the mobilization, off-balance sheet, of over
Ksh.162 billion in road developrnent funds, and the operation and mainlenance of the Nairobi to
Mau Summit Highway as a PPP toll road for 30 years, in pristine condition, and a return to the
public at the end of the 30 year period of an asset with residual economic life in terms of the
contracted obligations under the ppp agreement for the project.

b) The attainment of financial close on the project will trigger lhe paynrent of a success of USD 3.S
Million into the Public Private Partnerships Project Facilitation Fund, established under section
68 of the Public Private Partnerships Act, 2013, to support the sustainability of the ppp
programme in Kenya.

c) The Toll Fund is expected to generate surplus revenues within the first decade of the project in
(a) achieving financial close - these surplus funds will provide additional revenue to the
Exchequer to support wider social development in Kenya. ln this way, this regulatory instrument
will contribute directly to wider soclal development in Kenya.

d) More projects are intended to be added to the NationalToll Fund portfolio, meaning more projecls
will be supported through the fund to create a financing and contracting practicelor road sector
flnancing in Kenya, as has happened in mature jurisdictions around the world.

When and how willthe outcomes be reviewed?
The foregoing outcrmes will be reviewed as follows -

a) Financial close on the project is expecled to be achieved by April, 2O2Z: the National Treasury
will publicly announce the attainment of Financial Close and submit a report to Cabinet and
Parliament in that regard.

b) The National Treasury will report on the receipt of the USD 3.S Million success fees into the ppp
Project Facilitation Fund, expected at FinancialClose.

c) The National Treasury will ensure the Oflicer Administering the Fund publishes the information
obligated under Regulation 27 of the proposed statutory instrument, annually, and more
frequently as the case may be, to ensure full publicity of the ongoing cunent status of the
proposed Toll Fund.

9
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d) Any surpluses declared under the Fund will be appropriated ard allocated lhrough the

budget process.

e) The poposed Toll Fund will be subJect to annualaudits like all public funds, and this

an indepth mechanism for the annual review of the perbrmance of the Fund relative

for
the

s for which it was established.

0 There will be a review of the Fund's overall performance every tenth year, as stipulated

the Public Finance Management Act, the performanoe review to be conduded by the

Assembly.

Contact

Contact person on questions relating to the Regulations: Ghristopher Kirigua, OGW,

Gsnaral, Publlc Prlvate Partnershlps Directorate, the Nallonal Treasury

Telephone number: +254721 427 575

a:
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""ij,i"-**rr.ru.y.rolo lndtho PPP Unlt w.btlto: ww.'plpunlt-go.to

A R.9lllroor tBo.t tt.tc6.nt h!t rtso bclo pcpa.od ,tr OB popdcd datt leg!|.Uffi tnd hly bGr@ri.d Loh lho rame wcSritq

fiq np.arontrtlonr hd wrttts ilffird! ruy bG flbmdted by .ruil rojud.ilcrfrbffigpppsnfl.ro*aird coptad to hto@ppprrtrtlrqkc ..d ,cherooreppprnr ig oje, Jo".i..a i rna prt .tp., Sccrcta.y.Nauml Trcury. ,t.odd.ltEr.d Mrn6. ud Ep.!!olt!|,ffi rhqld bo rami[ld tt rIr. 6. Fbo,Keht o tolnrrrqo tlor otr ntlr! Rord, r! lho ppp Unl(Offrcr
h utryof tho pblc h.&,th rlEol olCO\4O-I9. md tho pr.std.n{.t Ohlcilw s lNriilll!, md! slFMsclt 2OlO. no gvblts hco?lag/ffo, srtotiilon, wll, bo h6l,.

Nollce war lirst pobilihod on 6s Aprll, 2O2O

ilmbor of lha Dubllc-a,. hG.raby hmlndld thlt arl rcrrcr!trt.tlon. ffd e.@Eic! thoutd DcE..f.od oo or b.lom F,la.f 2a. Apfi,ZOlO.t StOOpi.
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Amthq veacine dewtomd
ytnovrortarzuctrticrb iru
li.(H irto th? fEt rdut t wt-
ntccn last Mondry. Thb lg
Esecond dtrsr otits dinical
ial+ vrtidr user I sEndcco
ut t}.t feels ltkc a sirnp[
0n test, trstced of tha wd
::pcrjah





Af:j,:u illcrndry; .rpr'-|30, ?.02O I I).-r.rLY I.IAIIT);.I

:F!i7fi?q"

WEst Africen state
cpnducts polli
despite virus and
irhadist ttireats ,.:'

- g&dxd, sunary

thofirEl

tD th!

11.x'

hotlirodr

0,
6,

ffis'-66gxa ft/flffi}fl votes flsB eHfifltfroffi HruExa@fff
hcludlng the kldnoppbg ofof
poslflon lcrdcr Sernalle Cbre.

Tbc tulnout Drtioflrdc oe-
,crogcd 35.6 per cait, but wrs
,ust 11.9 ixr cmt ln thr epitll
Brmrfo, ltls th. @untry'r
furt p'orlhm?Etliy FoU alncb
2or, ?hqn' Prclld.nt lbrlhfrit
Boubac|r.lGltrt Rrtly for McU
putl, wl r blg moJodty.

Promolc decrnlrellsatton
f'tlc etccllons ecre maolt

to trtc Dtact ltr btc zotE rfter
l(.ltn ss ituned to o,f:ct but
l{erc'posEmed tcvlrd tlmcs
becrl*e ol sbcutty ooocms.

A'"nrtlonrl dlelogue" rtoged
h3t yetr to dk@rs;Moll'r spt.
ril of.vlolocc cgllcd for'the
bollot to br cnnol.trd b, Moy.
Itc hopa k tbnt th! nor MPE
wlll rridorsc chrrgcs.to thc
@rutihitlon thai rll prbmqtc
dceolnllsrdoa

Thlt ir,ttie l(Ey to pGhtng
rhcqd wlti th! goy"Emctrt't
Dlsil lor D€cc€ - lt 8lgtrd r
derl wlth srpdmusts^'lir zotJ
but thE prct har irrllaq] wPt

Coyrd;I9t Buhari pays
tribute to fallen aide

i'-.ft&,st&md
,PI04Y, April 20 -AddltA.b.D.
Gu'locl.I IIE At€dutm i.t tD

. br9h.(tl.rDutln9.Call.l9 icd.,
lrdlB (Abcrlar: aoth uytrnrsy olttis.ifiia6 :

.lhn.L(fillD;N.aioo.dtslh!,':
EVIB oa Ur_ta@Id iqrd of lxl,;
ditlnd gilbirritiry rholoirr
NEqAY - conrlry-(Gdm.): atu
oartarrul udrhard tti, ddld.ttt
lduicras ruppodiaomim:
,lirdrp.r.dr[hkis(ofoocrfD

, Ah4. oltgrrLri,fYldllrlc. @t
6rufi m il2.(rulnri mrsta
0)006iln

. rw{lesorv= rt,t e.or ou
ilUfsoAY- Rmdci (drtc to bc
cotrmd)

, ;EO Y -Gbbdcf l.t.irlkd.dry
: okdby.Cnt .Ihnti0!.Frkl.ri
kFulrir i

, sirunorv - un,Bu&to ouy.

Am (ti.rEr: fltrqg.!.rty.r4gcftd
b loE OlirBry, war-lo dEoar
ldddmtl,E ilrir.te
tcd,pdedWch.ll6M Nrd
,gafitr)

BRIEFf,Y
KAHPATA:

Uganda.procures two
mbb'ilc labs for tbsts I

sl
l"JtlrTffi t* lff[[l . ornr,cea.Nalans Dray rn a cam! in Barpalp .on, kl ani tnUnfia'otlon, people who oed lh'el( vllhgas ln cntr.l Hdn hbye

t.1
.,1
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g
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Itrocucd tx.o'

Re9ubl,c. .ffi which
ln tl^Mci.l mtt.rr.

ABUJA, Sdturdrtr

ms drc

,Birhrrl

5old.
fii of tbe

' Nrorlt t uc focus vgs rluyg
on thc.dlvclopm!nt of lnlrr-
smrlE ondthr srmccol
sccurlty forNlgerlius..
']tror he locs thrt Yllhout

bolJrio lrirdcm lhcrc cat ncwr
bc.the devilopricnt of the
rspectfttl 3oclcty ed eibnnt
.onomy thot ellNigciioq clt-
ians dcscPc,' the Prcsldcnt
rald o( thc mo wbo wis o
loyycr, r'Iomcr ncmpoper
cdltil.' r fomcr'bark dail.
Hyr, ud public odnlrlslrstor
rt vulou tlmes Ln lJs [fc.
No porional galn

Buhrrl on snlurdly rd.
ccivcd icvcrol mtssog-s oI
coodolane fron forclgn ond
Dodoul lcadss. folloving tlc
duth of Ns.topildq ocod-
lng to ! ,lolcmmt.

Xyorl bcco!re Bulurlt chlcf-
of-rtrff ln rot5 ond strovc
qulc0y 6d'*'lrhout lny ln-
Lrcst lnFrbtlcltl, or pasoml
gdn to bnplemcnt thc Bdsl.
dmt's sEcndo. Thc atdc test d
posltivc dl.r h. rctumcd ((om
nn omcial trlD to Girmani tn
Mtrch. (xi,![la,

HARARE

Zimbabwe mar.ks
independence day

zkEbabrcon -klsldmt .

Emmcrson l{augrlrir
on.Sdrdly led lhe nltlon
ln cdabrothf lls 4olh
lnrLpmdcnce rodrlrsrry with -
r nUylng oll for Ziurbobwtrns
to hc? oblcrrrltrg locldorn
rcgurodoDr. MnugrErn srld
oncc thc lockdoryn lmposcd o
MNh'ro to cwb lbc rpred
o( Cirvl+t9 l! ovcr. lbc noHm
murt qu.lclrf rclgtdk p(oduction
to msr! r qulck economlc
r.coy.ry. ftc PrsldeDt ms
spcltlng ln o tclevlrcd lddrcss to
lhc nruon. {Xln r!s,

KHARTOUM

Sudan launches move
to contain coronadrus

Sudu oo Sahudoy louncbed
. ffiully loltlstlE tltl.d
{Sudin Plot(on; for ConfroDtlng
Co$nlYirur:.*llh thc rlm
ao Fcrcnl Covld-tg rprcad.
The plqt(om bdngs totcths
gortmDeot lns1ltutlms
ond aroufld 5oo ,qirt! rnd
prolcrslonol drdanlsoildrE G
vrllor clvil cocletler. rtr/hlle
addrc$lng thc bihahlrig
ccrtfidflr. mertcr o( Sudool
Sonreicrl'couii{ Sddlq l'a*cr
rdtaritdd tb6 lnportuiic
ofldolng tlrb cfrofu oI dl
cmmutty Ert-grirlcr to prc*nl
ur qprcid of ioiiliivlrur. #fP)

y(ry b€st of
ol tlrc rtulf

Mlnlilcr
tcbvls-cd

Sccilon 3(f) c, th! Stetvtcli nrrr.umtr 4.i Xo:f oi.i6ff. g*td6 thrt bEro;! r rcautatiimlmktr!l
.s',tut 6a&6 4 ttrtutqy fEtrumonLud h'gdikuiarwhqr; t{e pr9gori,O natutory lnstrum6t ts ljketi
te (rr rEE r-dtrc( or a fl,&.tartbl hd;ract .t rct gh_bqr16fft: ot (b, drt tct comp.0!ton. ilid rdgubtb;-
m*tng xfrxircy rlbfl mlka .ppropd.te @ns/bttom rlrh perrbor who.rc.tikily to bc rflcctoit bi Ero
CioOoica lrotrumt. 5cU@ 5(2) provtdir'it it putrtc poruclpri,s ihootd (r) dow cn l\r 16ill!d9e
'prnbar hlvlng rxperti;r.in ftCdt rdryrit to lho'goposrd rt{uady.l^rvum6h.id (b) .nrur th.r'qr ltlv rob. lfc6O by thr propiica nerut<ihr to.rto'monr tior" #oo il,*dod.;r.d.durtc

,tdv t cb.rmht gn ltr p.ofE!.d c6t.d.
S.<tio^ s(n ot th!,Sl.hrt{y lnrLtJfn.n-tr.A.t Nozt ot 2Ot! pdrcrtbor tfi.! 9ubli.,p.rfictp.tpn my
blo ..V. oa lh. ,olowlrE forc (.) rcdfE.uon .rt Er dir*tly o, by ldwdb;m.nl of bodtir th.t, or

"t 
orgcnl!.lloot Egretstldw ot pnrs rtro, rtru lkdy tg b. lrfst.d by,the propotcd itrtrumc4i

.'rb) lndtlliff o, rqbdrrdod to br mdaby t. tgKltico d.ra dr (q) hE|l.tbn to podlAprt. t^ puuk
rtgr io b! b.ld @rtrnlng the proporcd lniirument.

r.{ r\,bllc;inGr MlNglmcdt (NaU@t Io[ Fund) Rrgut.rbnt, i-:O.rocx.ro .rtiurrh a h.ttrot
ioll fhd fo ruirpqt Uro'lrnptomq^trtiu ol till rold protoctr knpto;.dtld uldcr ttic pirbtt prreoto
parlnrrrlpi rrrmmrk ln K..v!. lrdtocriato r gmrurod rid prccCirelirmorbrk tor tlE (ollc€ti4
adtr{r*lratld arrd rccoua&tg d coleded to[ @cnlei Fursust to tho foegotnd obrEtre.

Gr s'' Apdl. 2020. vtig G.rittr'Noako Nmbor 2rt7 rnd funtrr itrough ncwJpoD.r !.tvoruromcnB
d.tcd 6. .nd l,l. AD,lt to:o, lswd ln cofrpfl.E. wtth anictc 2ol(!) oF tho Conttitutton of Ktnya and
tacllon g o, tlE Stotutory.lBtNhentr lct XoJ3 o, 2Ot3. the N.lidtl Tnrsuo' ond plrmir€ ldited
l6lorerl.d.nmb.6 ot th]! publia to ebfrit -ry Ep$oniatw ttry mly'hwq on thq ta,d draa! Nlrlo^it
Tgll Fund Borulal-lcorr 202O, whlah ooy b. a<c.rtod on tto ltauoail ?rouury.wobrltor y^rvr.tr.nrury,
go.to .nd lho PtP Unlr Ebrlb: Hw.pppurlt gcko

A ncgsl.totr l6p.ct 5bto6.nt har !l$ b.c^ pEp...d lw.the protorcd dr.ft R.gutoimr .nd @y be
G(t.ed t/m the rm. rcbrttH.
,r* drrt&il.tloor. d r.itt.^ dffi,rdo ry br rubftlrt dbr adfl brudd!.nI.frw.eppp6lt,to,lo.M
@Plcd ro ht!€Fppsolrgolo ui ,ctrcron@p'puollrirlo, iddresrcO io'rhe prtncrpalicvcrary, lt"Uonrt
I[uwt. Xrndde[vaEd mmnda r.rd ,ili€rlntauqr.$uld bo Eb.lii{ed tl t ro 6' Floor ]tunF
n.lEmc. PLra on tDl,! eo.d..t tho pPpunlt Otfiilt.
h vlil ol.lh! plbllc h.ltah thir.t oa COVIO{t ond thc prrltdcr{t.l,Otnc[h s.thlr ctt!. Nt c on 116
Hltclt 2O2q D publls hclrtrgror.l NbmltIonr.wlfl br ield.

I.i:.-: ot 1.,?,Jtt]str. hon!, .emlndldlrt.t ttl loproto^torlon, rnd hoh..,ondr rhwld bo rocolvod
6n.q iorot. FrlC., 2{i ,lp.ll,2O2o !r 5:OoAD

the Ist 4z yclfs - ond hnerly,
mf chler-of-st.ff - hc ncvcr
mvered ln his comrnltment
!o thc bcttamqnt of evirj4 me
o( us,' soldBuhqrl.

Kylri{! p6sLig'msled thc-.
nrtt htgh-plbfrlc deotb rlrcc
thc nwcl.coronqvlils hlt Utc
Wcst Afdc!n counky.

Buliorl iccrll.d th! tlrn. h.
frst mctKfrrl whei h hls ios..
Wblle'posscaring the shorpcs t
bgal rnd ugulsotlonol fiInd,

Maihm Abbr
I(ytri rvas
thc vcry best

of us. He was
made of tire sh.rff
that nrakcs Nigcria

gleat. He wes 0
true pakiot who
ncgcr wlvered in

hls comnritmcnt
to thd bcttcrnrent
of oir nntion.'
Nlgerlan Preildent

Muhanimadu Buharl

J

rnricteAl srcnianY,'
TH€ XATIO'IAI. TFE^sUNY.
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TURKANA.COUNTY GOVENNMEITTMrNrsrRy oF AcRraurruriE, aa*ion-ft Etor,iirriii nnp rrsarnrs,
2020

t.

L

1

oarffi,

l2b artt

qn Gfa

bdoia $ erri;

F4re

. SGU$ 5i!) ot li. Stttu'lcry t.d,frmts:ld N12l o, 2Ot!- Dr..dbs thoi pubflc p!.rtcboum myt kt m, o, lE iotrowtn, t*o* iir muiroro. .r,rr*i,-"*iii- il'u:..;lutmo^r, o|bodlor lh.r. or, ot otguts.?loiE ,t eroriltvd., e.rcry. $hg o, qr. 1,.t,G,0i .il.ft.r, p. nr*.rcd tnrr;umnlor G, hvlt Uq.., pbourbu [o b.'rDldc d o rp,oancd. artc orici ri-rt-tiric. ro p.ructo.tc t^ puLfic'rrer to br hrti rcrJ.,g t4riiopo*a rnstrumnu
AJblc FhtK'l.t.n.9frnt (N.ilonil lot-funO; nrgutatbB; 2O2O regi to .!t bltrh i a.tiodtD-#,f.fft'ff;[Htr:.,;T,":n#**5*li*];;;;il;';;.#

' 
Jrk{'hrron.d @ntr"g'io, iol*t"o loi,;;il'i;il;ffiil#*Xl5 th! ccEcctih

' AtrlL 2oro,,rf<r. Ourifr f.fotcr_lstr . 2X)7 aad furthor tnourh aHp.p.. .d6dk.mntd 'rnc r.q 
^prrr, 

:oiq rma n cur*ro*o *i r, ar,Lr, ior<liiiir. **,^u"n or r(cn . sd
S:i.l,i#trJlm,mml;rJr*:iJ.l.Jil#',H:.:".ltm*l:*.iTctl F{nd n surrrrc.+ 2o!o. rhr<h my. bi .'*;..i ;-ftn N;,irrrii.l]*,, 

"ao,,rr: 
m.ko.!urr,.tolc lnd thc Ppp lrbtt kb.ltct*w.pDpunl.go,(o

*'E*?*rffi..ffj:;S;!;riu.orto som r.rp!,.., ,b. rh. prcpotrd drorr i.odarr6, ord m.y ba

t:{-y*ry ylE wrta almoadr_myto.lfT,l:od qy_:ny,,o.toddb.Brrw.Bpepoin.gorr rnoo#Gd.tt fi,rolruideitlliiik! titt kna j;il€loprrniuso*o, iiJol* i"ii., or,**, ,"orury, i.urioot.'l,$rr.. rrtrdddt tnod nciaoondr rna_ rop''aduw'ii*,r; ,It ri,La ra tho 6i ;,oo, K.ryrRdnru[ncr pha 6 Tifi ls4 .t t iE ppp trr{ OfrEi
h dN o,lhc E{rbllc rxrlth irrrtt otcOytD.Ig,.nd tha pBtdonti.l Olr.cuvc m thl, 6.tae, mlda o^ l7hrrar.zordat i'ubft.t iunyont rrprrrtnt eilt b. h.d.
H6b!ri.t lhc icbllc.,o torctif!6!.d.d tirrtril rotoroalodoar rnd momonnar rtoutd bo rcc.tv.d.n !r b.ra FitCry z{L Arr[, 2oio .i r:oop; '--.

,. r i*nrr' o$o1fr_fi2ofl '^t] (r]ro r ,.umm,.ruRrrrxJlCouflry.cowiHfirrr --:-
rrtor u.tosoo toDwAr.

[thaane FaelflttEes
In lGnya
bc Frbtkhlng atr lnformouv6

lho publlc on l}lelr
ro5poff iblliUel a gainrt Ure COVIO - 19 pardemic
asl,ifect dryslroclcd p€rsona

To pattlclpato
Hchsrd on IeL o7r5 9Zi A!7 il Effil:

Thc ,eatuE vruaBo hlghltghl or_. Lerding heotlhcrrt lacltiues ln t}le country. Countylrapuednf,:ss
. Emergoncy and Medlcit lnrurorce cwors. Arnbriancc, Ercdolion ond Emirgincyscilies. Hoolthorc equlpmBnt 3lppllers

A onn 
"l.ll-_Fyprjvldcrs.lou oro tnvttia iochdwc!se-.

t6or contrlbullon lri cmp4thg thls p!nder$c.





List of Persons consulted by thc PPP.Directoratc during flrc ycar. 2020 & 2027 tosubmltcommcnts on trrc draft Nationar Roads TolI Fund Rcgurations, 2021
l. Kenya Natior:al Highways Authority (KeNHA)2. Kenya Rural Roads Author.ity (KeRftel
3. Kenya Urbal Roads authoriiy (fURAi4. Kenya Roads Board
5. Saitoti Tororne, CBS: pS Statc Departrnent of planniDg
6. Charles Sunlculi, CBS: pS Devolutior:7. Dr. Nicholas Muraguri, CBS: pS Lands8. Prof. paul Maringa, CBS: pS Infrastructure
9. Solomon Kitungu, pS Transport
l0- Dr.(Eng) Joseph Njoroge : ps srate Departrnent for Energy
I l ' Mr'charles Hinga Mwaura, cBS : PS slate Departrn";,f"r Housi.g & urban DeveropmentI2' Ms' Zenab Hussein, CBS: State Department for Correctional Scrvices13. The Office of ttre Attorney General
I4' Mahat so,rane: Member; pubric private partncmhips cornmitteeI5' Eng. Francis Ngokonyo: Mcmber, pubric private rr.rr.rriip. cornmittee
1 6' steprren Ma I owarr : Member, pu bi ic pri vate rrurto".rt 

-if 
.*cornrnitteeI7' Bertha Joseph Dena:Mernber, pubric private r*tn"ffi. committee18. AII Directors Gcnerar and a,I{eads of Departrnent, Nationar rreasury19. CEO, Council of Goyer.nors

20. Chairperson, Council of Gover.nors
21. chairperson, senate cornmittee on Roads aud rransportation
22. chaiman, padiarne,tary conunittec on Tt.ansport, puufic works and Housing23. Governor, I(iarnbu County
24. Govcrnor, Machakos Colurty
25. Govemor, Muranga County
26. Goveinor, Nairobi County
27. Govemot, Nakunr County
28. Govemor, Nyeri County
29. Governor, Uasin Gishu Corrnty
30. Governor, Mombasa County
31. Govsrnor, I(itui County
32. Wor{d Bank
33. Rift Valley Connect Consoftium
34' Norton Rose Furbright LLp and lvalker Kontos Advocates
35. Institute of Cedified public Accountants (ICpAIq
36. Institute of Cerrified public Secretaries (ICS)
37. Motorists Association of Kenya
38. Law Society ofKenya
39. African Institute for Developrnent policy

19. lt".r., for Cooperation and Rescarch in Development
4I. Institutc of Econornic Affairs
42. Kenya Debt Relief Network
43. TaxJustice Network _ Africa Limited
44. Transparency International
45. NationalCouncil of pemons withDisability
46. Matatu Owners Association
47. Kenyaliuck Ownens Association
48. Truckers Association of Kcnya



49. Kenya Transporters Association

50. Kcnya National Chamber of Commerce

51. National Tax PayerS Association

52. Fcderation of KenYa EmPloYcrs

53. Consumers Fedsration of KenYa

56. Fourth Estatc

5?. KcnYa Private Scct'or Alliancc

58. Youth and Govcmance KcnYa

59. Geoffrey L'lalombc, Natiooal Trcasury

60. Kipkcnde & Co Advocatcs

61. Danicl Mutegi Giti

62. Robcrt lGriuki (Twitter)

63. Solomon L Sakana (Twittc$

64. Georgc Muga (Twitter)

65. Njoroge Wachira (Twitter)

66. Peter Kimani (Twitter)

67. Jamcs OPere (Twitter)

68. Bu'rack Oticno (Twitted

69. Mwangi L (Twittcr)

?0. Murwa Mundu (Twittcr)

?1. Alexandcr Sarikas (Twitter)

72. MaBlax (Iwitter)
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C^zETrE, Nonc€ No, 2797

THE STATUTORY INSTRUMENTS ACT

(No.23 oJ2Ot3)

REGULAToRY IMpAcr STATEMEI.TT oN THE pRoposED pusLrc
FrNexcr MiulrcEMENr (NArronar. Tou Funoi-niii,*rronr. zozo

PURSUANT lo sccrion_g of rhe Srarurory Insrrumcnrs Act, 2013,the Nrrionat Trgrsury an<l ptanning il ;;;p;J;;iuratory impacrsrstcmcnr for dre drofr public Finance t"tjnog"rn.niil{ational ToilFund) Regularions, 2020. The policy "bj;;;;;;;i ro be lchicvedby the Narionat Toil Funrr Rcguiariois, z'020, i; ;;;;;;" susrainabrefunding and adminisrrativc -ict anismiio, it 
" 

i.iiJi""rr,ion of rott

;:j.J::i:". 
in Keoya un<lcr rhe pruri. 

-plirare 
paflnerships

,__1:-pj:Oo..d regutarory iosrrumenr and copics of rhe rcgularory
rmpocr stetcmcnr may bc obtaincd or inspccrcdar the publiJprivate
Panncrships Unir ofrtces on thc 6rh Fi;;;. ii;;; R"jnruron"" pro_
gn J3if3 Road. Noirobi. during working h;*r,; Jiwntoa,Jed f.omthc. Narional Treasury Wcbsircl ***.,rioir.y g"liJir',r," ppp Unir
Y:ot1ll www.pppunit.go.kc. Comrncnts an<I furrhcr consul(ations onrnc sratcmcnt may bc channelcd tlrrough thc cmail actdressinfo@pppunir.go.ke or jchcsoniOpppr"iiao*?: -' - -

. Take notice thlt following.rhe presidentia.l Direcrivc on Covid-19issued 
-on 

(hc t Trh March. 20i0 ,o prbri;-;;;;;orii ,ui_i"rion ,r,orrbc hcld for rhis purposc.

. 
All inrercsted mcmbcrs of thc public are invited to submit thcirwrincn mcmorenda on thc Starcm;nr and drafi if.ii"r.l Toll FundRcgulations within twcnty-one (21) drys .f prlf i.rri"" 

"ithis 
noric.c.

prrtciparsecrcrurr,,tulr'*'rt,#^;W)r!;r,rr.

3rd April,20ZO

GAzsrTE NoTrcE No.27g6

THE TAX APPEALS TRIBUNAL ACT
(No.40 ofAott)

APPO'NTMEI.IT

^ 
__ry,PITCISE of thc^p^owcrs confcnerJ by scction 4 (t) of thc Tor,\ppcsrs rrburar Acr, 2013, rhe cobiner sccrcmry for thc NationalTrcasury and planning appoints-

Habon. Billow Farrah,
Wongari John Kinyua.

to bc mcmbers of the fax Appcals Tribunal, for a pcriod of thrcc (3)

Darcd dre 20th Deccmbcr.20t9.

C n b i t rc t S c c r c t u r y fo r t h c N a t i o t *,, ff:; : iHrX.*.

GAze-rrE NoflcE No.2798

THE WCTIM PROTECTION ACT

(No. t4 oJz0t4)

APPOTNTMENT

,,.-.ry EX!R![SE of thc powers confcrred by secrion 3l (3) of rhev lcum protcction Act, 20 1 4. rhc A ttorney_Gcneral,ppoints _
HANNAII MAIN0I (Ms.)

to bc a mcmber of rhe Victim proreclion Board as per secrion 3l (2) ofthc Victim Prorection Act and rcvokcs rhc ";;i"1rr;; of Clemcnr
Okcrch.

Darcd drc 26rh March,2020.
P. KIHARA KARIUKT,

Afiorney-Gencrol.

Gaze'rre NorrcE No. 2799

THE CENTRAL BANK OFKENYA ACT

(Cap.49l)

NorrFrcATtoN oF CH^NGE oF NAME

IT IS notitictt for ocnral infaarrl^- .L-. .r.- .. --'-

THE KENYA GAZETTE t489

:f l!" 8"":d and the aprroval of the Rcgistrar of Componics. offcccd
a cnange or name from Barclays Bank of Kcnyo Limitctt to Absa BankKenyafLC, with cffecr from drc 7rh Fcil;;-,;6iii]Lo-r",r" No,i."No. l63l of2020 is revolccd.

Datcd rlc 20th March.2020.

PATRICK N'OROGE.
Govcrnor, Ccntral Bauk ol Kcayu.

6^zEmE NoTICE NO.2g00

THE CONSTITUTION OF KENYA.2OIO

THE COTJNTY GOVERNMEI{TS ACT

(No.fi o!Z}tZ)

MAKUENI COUNTY PUBLIC SERVICE BOARD

APPoIl{rMENT

^ lI EIERIfE of rhe powers confcrrod by Arricte 235 (t) of rhe
Lonsrrturion oI Kenyr, os rcad with seclions 57 an<t 5g (l) (a), (b), (cl,(2). (3) and (4) of rhe County Govcmr.no a"r, ioii, antt uponapproval by rhc Mokueni Counry Asrembty, I, iiwrha Kibwina,
Governor of Mokueni Counry. appoinr thc pcisons namd bclow to be
secrctory and Membcr of thc Makucni County public Scrvicc Board.

Nane Poiltiott

Sccrct!ry
Member

Darcd thc lglh March.2020

MR/0734894

't
KIVUTTIA KIBWANA,
Govcrnor, Mokucnt Counly,

C^zETrE NoTTcE No.28OI

THE LAND REGISTRATION ACT

(No.3 o/20t2)

IS5UE OF A NEW LAND TITLE DEED

WHEREAS pctcr Kamru Kihungi, of p.O. Box 203, Karurj in the

::*:,.^ :l f .:ya. is rcgi srcrccr aslroprictor il ;tJ;; o wncrsh iplnrerest or au rhor piccc of rand siruare in thc rlistricr of Kiambu,
rcgistered undcr rirle deed No. Kiarnbaa./Thimbigus/+oii, rnd whcreassufficicnt ovidcncc has bccn adduced ro show iirrt,f,,iril titlc tleed
issued thercof has becn lost, notice is givcn that after itrc cxpirarion ofsixty (60) days from rhedarc hsreof, Iihail issue u n.*i*,r titrc dccd
provided that no objecrion trrs bccn rcccivcd wittrin rtlat icrloa.

Darcd rhc 3rd April,2020.

MR/073494I J. M. KITHUKA'
Iznd Registror, Kiornbu District.

GAzErrs N0TICE No. 2EO2

THE LAND REOISTRATION ACI,

(No.1 ol20t2)

IssUE oI. A NEw LAND TmLE DEED

.-. WHEREAS Hcnry Moina,Kiunuro (ID/2568gt3), olp.O. Bor El,Kinamba in rhc Rcpublic of-Kcnya, i, .ugirr"J'* proprictor in
absolutc ownership intcresr of all rirar picce'of tarul corlraining 0.66
hcctare or thcrcabouk, situare in thc jistricr of f-nitipii, rctisrcrcd
undcr ritle decd No. Loikipia/1,{dindika/1g96, and whereas sufficient
evtoence has been adduccrl to show that thc land titlc dccd issued
rhcrcol has bccn lost, notice is giyn rlr after the crpira:ion of sixty(60) days from rhc dorc hcraof, I shail issuc o ".;'i;;; liilc dccrt
Providcd lhat no objection has bcen receivc<j wirhin thar pcrioa.

Datcd rhc 3rd April,2020.





REPUBLIC OF KEIITA

THE NATIONAI, TRIASURY

IN TIIE MATTER OF PUBLIC PARTICIPATIOIT ON TIIE DRAFT

REGULATORY IMPACT STATEMENT ON THE DRAET PUBLIC FINANCE
MANAGEMENT (NATIONAL TOLL FUND) REGULATIoNS, zozo

(1) The objectives of and reasons for the proposed National ToII Fund
Regulations are matnly the following:

(a) To support the Government of Kenya's agenda to develop world
class roads across the country in aid of development and
promotion of productive sectors of the economy;

(b) To promote protection of human life *rra 
'property 

through
reducing the numbers and severity of road 

- 

""iid"rrt", whlte
reducing the financial burden of borrowing to build such roads;

(c) To establish a dedicated fund pool into which toll revenues will be
paid to support the Government of Kenya's payment obligations
under public private partnership contract arrangements;

(d) To give project lenders and private p*1i." under ppp
arrangements conlidence in the Government's commitment to
meet its payment obligations adequately, timeously, consistently
a,d for the entire duration of signed ppp contracts;

(e) To give lenders and private parties visibility over the amount of
funds actually available for debt service and operations and
maintenance cost requirements of contracted projecis;

(0 To promote better mlrket practices and promotl better value for
money price discovery outcomes in competitively procured ppp
projects;

(S) fo promote l-rscal responsibility through dedication and strict
application of designated funds to designated public purposes;

(h)To promote the quality and quantity of pubiic u.rri""" through
linking performance to payments, and allowing for mechanisms
for sanctioning non-perfonnance while protecting the public
interest and public resources from linancial loss arising from
service non-performance;

(i) To give effect to the intentions of the [Kenya Roads Act, 2Ot8]; and
0) To promote the Govern:nent's objective of promoting and securing

public private partnerships in roads deveropment in Kenya.

(2) The effect of the proposed, National ToIt Fund Regulations include
the following:

(a) The regr-rlations give regulatory effect to the approved National
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Tolling Policy, and is consistent with the principles of the
Constitution, as well as the [Kenya Roads Act, 2018], which
require that the imposition of a charge related to access to a toll
road system shall be first published in the Kenya Gazette;

(b) The regulations establish a centralized and mandatory frarnework
on the administration of toll revenues in Kenya;
The Regulations impose a charge for every person accessing a toll(c)
-^arl n

persons that pay the prescribed toll will have the unimpeded right
to travel on and through the tolled road network;

(d) The regulations enable the Government of Kenya to implement
public private partnerships for roads development and
modernisation quickly, and to high standard, with guaranteed
high level performance of I(enya's critical roads over a long period
of time, with minimal burden on the National Exchequer.

{B) possible alternative and practicable means of achieving the
foregoing objectives, including other regulatory as well as non-
regulatory options:

(a) An alternative to linancing new roads development is the use of
the National Exchequer Account - irnplying the on-boarding of the
full project cost on the national budget, or borrowing by
Government to finance the construction of the roads, and such
financing solutions being budgeted for in the normal manner: this
simply means thc creation of fiscal space, and the withdrawal of
available public funds from other competing needs zurd uses, with
concomitant burdens on the individual tax payer;

(b) The Kenya Roads Fund could bc remodelled for utilization in the
development of new roads (currently, it is applied primarily to
rehabilitation of existing roads) - but this would be faced with the
challenge of statutory re-engineering, as well as the fundamental
question on how such a Fund could be funded to attain the sarne

shouldering the cost, at a general country level, regardless of
whether such tax payer actually ever uses the improved road
network;

(c) Ultimately, the alternative options imply the full retention of the
financing risk by Government, and the expansion of the tax
exposure (increased tax burden) of the ordinary tax payer.

(41 Assessment of the costs and benefits of the proposed National Toll
Fund Regulations and of any other practicable means of achieving
the same objectives;

(a) A direct cost that arises from this regulatory instrument is the
imposition of an additionat cost to travel, but only for vehicles
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falling under the approved classes under the National Tolling
Policy, and which actually use the tolled road network;

(b) owing to the improved road infrastmcture, however, every single
user of the toll road network will experience the immense Lenefits
of traveling efficiently through the network, without exposure to
heavy traffic snarl-ups, and without the wear and tear comrnon
on less well-constructed and poorly maintained roads;

(c) Vehicle running and operating costs will be significantly less, with
t.}re outcome that the cost of paylng a toll witt ue compensated
many times over from savings arising from dramaticall5rreduced
vehicle operating costs (being a function of the time spent on
roads, the fuel wasted on travel delays, and excessive wlar and
tear stemming from poor and damaged road surfaces);

(d) Travellers through the toll network will be assured of transit time,
representing a substantial cost of time saving for both business
traveilers and commercial undertakings - as it can enable smaller
operations to operate Just-in-Time systems, and save substantial
money from costly stockpiling solutions they currently implement
owing to uncertainty, currently, in travel time across the nltworks
intended to be tolled;

(e) The toll is not a tax of general application - it is a user fee, which
represents a f,a,ir allocation of costs and benefits at the
macroeconomic level of society: only such persons that actually
use the service are obliged to pay for the service, in exchange for
the wide package of benefits that come from that service. Those
that do not are not exposed to the toll charge, which is a fair
proposition. In addition, tolled roads will not be subject to
maintenance, repairs and rehabilitation under the Kenya Roads
F\rnd - all of trrat cost will be bundled up in the ppp arrangement,
and will be fully catered for under the tolling arrangeme.rf. There
is therefore no double jeopardy even for the toll-payer, and the
non*toll-payer is neither unduly exposed to toll nor the Roads
Maintenance Levy Fund. on either side, there will be no double
jeopardy, and no double taxation, and no unjust enrichment.

(0 All the other alternatives to tolling are beset by various challenges
and limitations, and none of the alternatives represent true
viability and utility in helping the Government of Kenya to achieve
its development agenda within the target timelines. These reasons
are better outlined in section (5) below.

(5) The Reasons why the other means set out in section (S) are not
appropriate:

(a) While the national budgeting platform is stable and mature, it is
faced with significant constraints arising from numerous competing
needs. To deliver world class infrastructure rapidly, massive resource
deployment is necessary. It is not possible under present fiscal space
constraints to dedicate the size of financial resources required at a
minimum to roll out the road modernisation agenda. The budget, put
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simply, is inadequate. An alternative solution is required - and tolling
repiesents that solution: it is credible, it is fair as it apportions costs
appropriately, and it is grounded on a performance based contract
which assures the highest levels of public service delivery in the form
of modern well-built and well-maintained roads'

(b) In addition to budgetary inadequacy, it is also the case that the
budgeting framework, from a resource allocation perspective, is not

wavs oredictable. Supervening events, altering prerogatlves, among

priority programmes, which in itself may mean that funds initially
earmarked for such projects as roads development, may
subsequently be vired to alternative public uses.

(c) Furthermore, every Yetr, Government stipulates varying budget
ceilings for various economic sectors, and this process is not precise
since various actors are involved at the Executive and Legislative
arms of Government. The idca of budget ceilings at the sectoral level

therefore imports uncerLainty which can be a significant constraint
for investors whose decisions are hinged on long-terrn visibility of
governance arrangemcnts around a project.

(d) Partnership projects are always grounded on trust - trust that one's
partner will keep their end of the bargain. In project finance-based
investments, trust is motivated by visibility and predictability - and
the budgeting process on multi-year, sometimes multi-decade
financial obligations, may represent a certain level of uncertainty.
Project lenders thcrefore require confidence contracted obligations
will survive potitical cycles, will stand the test of time, and their
rights will not only be recognized, but also protected.

(e) Outside of the budgeting framework, other potential platforms for
pursuing the toll road financing solutions, such as the Kenya Roads
Irund, arc bcset by structural rigidity principles built into such
funds. The Roads Maintenalce Levy Pund is a rigid tool: bound by
rigid forrnulae on how moneys within the Fund are to be distributed
amongst the qualifying stakeholders, who are named within the
constitutive legal instrument. F\rrthermore, the Fund is open only to
rnaintenance and rehabilitation works, not the development of new

utility of this Fund for the intended objectives of the Regulations.
(0 None of the alternative options for financing the Government's

ambitious infrastructure modernisation agenda portends the kind of
sustainability that tolls represent.

(g) To implement the programme on a budget basis, it would be

imperative to first identify and dedicate actual financing under the
budget, prior to project implementation comrnencing. Under the rules
of the Public Finance Management Act, 2Ot2, it is unlawful to initiate
a public tender process if one does not have financing within its
approved budget estimates for the year in question. This means the
pace of implementing the roads modernisation prograrnme must be
slowed down and pursued incrementally were it to be pursued under
the budget framework. Under a tolling arrarlgement, the arnbitious



t

I

i..,)

REPI'BLIC OF I@IITYA

programme can be pursued simultaneously, ald Government,s
overall er(posure to all sugh projecte would remain low, covering only
that component of shordall that is realized from time to time bV tnl
toll operator.

(6) any othor mattere speclfied by the guidellnes;

Overall, the net impact of the proposed regulatory rule is positive on both
the Kenyan economy and t.l-e individual road ,.sir. The binefits outweigh
the costs, rnany tirnes over.

(')

l7l a draft copy of the proposed statutory rule.
I dtft. copy of the Ptrblic Hl*gu Management (National Toll h.rndl
Regulations,2O18 can be doqmloaded from@

I
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