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STATUTORY INSTRUMENTS ACT, NO. 23 of 2013
CERTIFICATE OF COMPLIANCE
UNDER THE NATIONAL CEREALS PRODUCE BOARD ACT
(CAP 338 LAWS OF KENYA)

THE NATIONAL CEREALS PRODUCE BOARD (NATIONAL FOOD RESERVE)
REGULATIONS, 2023

Whereas the Cabinet Secretary for Ministry of Agriculture, Livestock, Fisheries and Co-operatives
has published the Draft National Cereals Produce Board (National Food Reserve) Regulations,
2022 pursuant to the powers conferred by section 30 of the National Cereals Produce Board Act,
Cap 338, IT IS HEREBY CERTIFIED that the aforesaid National Cereals Produce Board
(National Food Reserve) Regulations, 2022:

a) Meet the requirements relating to the Regulatory Impact Statement in the Statutory

Instruments Act No. 23 of 2013 and the guidelines have been complied with; and

b) In my opinion, the Regulatory Impact Statement adequately assesses the likely impact of
the National Cereals Produce Board (National Food Reserve) Regulations, 2022 and the

benefits of the proposed Regulations outweigh their costs of administration.

Dated this .......... \fl:\—\x ....... Day ofmn\, ......... 2023.

Signature of Cabinet Secretary

e

HON. MITHIKA LINTURI
CABINET SECRETARY,
MINISTRY OF AGRICULTURE AND LIVESTOCK DEVELOPMENT




MINISTRY OF AGRICULTURE, LIVESTOCK, FISHERIES AND COOPERATIVES

(STATE DEPARTMENT FOR CROP DEVELOPMENT & AGRICULTURAL
RESEARCH)

REGULATORY IMPACT STATEMENT (RIS)

THE NATIONAL CEREALS AND PRODUCE BOARD (NATIONAL FOOD RESERVE)
REGULATIONS 2022 _ -

JUNE, 2022




1.0 Introduction

The Regulatory Impact Statement for the proposed National Cereals and Produce Board (National
Food Reserve) Regulations 2021 was prepared in accordance with the provisions of sections 6 and
7 (1) and (2) of the Statutory Instruments Act, 2013. Section 6 of the Act requires the Regulation
Making Authority to prepare a Regulatory Impact Statement for the proposed regulations
indicating the costs and benefits of the proposed regulations on the public and stakeholders.
Section 7(1) and (2) of the Act sct out the contents of a regulatory impact statement for the
proposed regulations as follows:

2.0 A Statement of the Objectives and Reasons for the Proposed Regulations

The general objective of the Regulations is to facilitate better carrying out of the purposes and
functions of the National Cereals and Produce Board established pursuant to National Cereals and
Produce Board Act. The specific objectives are to:

a) Lstablish and maintain a National Food Reserve in the country; and
b) Provide for food commodities price stabilization in the country.

3.0 Statement on the Effect of the Proposed Regulations
3.1 Effects on the Public Sector

The proposed Regulations will have both direct (immediate) and indirect (incidental) impacts on
the public sector in the following ways:

a). Direct (Immediate) Impacts

1. The Government will establish a harmonized and streamlined National Food Reserve in
the Country under one agency. This will remove the effect of competing interests from
other multiple agencies with other roles in food reserves management.

ii.  The regulations will enhance the management of the National Food Reserve with a central
command. This will reduce the decision-making time as well as avoid expensive time
delays decision making.

iii.  There will be an assurance of adequate food stock availability and price stability with the
establishment of a functional, efficient and effective National Food Reserve by flattening
out food supply and price fluctuations across surplus and low supply periods.

iv.  The immense NCPB storage capacity which is currently underutilized (13%) will be put
into economic use by the Board and also made available (at least 25% of capacity) to
private sector actors involved in the National Food Reserve stock management, earning the
Board rental revenues.

v.  There will be a reduction in public cost in the management of the National Food Reserve
with the private sector holding and managing most of the food reserves in the country. The
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V1.

Vil.

Viil.

private sector will therefore bear most of the cost of food stock management, saving the
government the current high cost of food stock management.

Restructuring of NCPB to enable the Board to undertake commercial storage and trading
in food commodities alongside the role of being the National Food Reserve Agency will
allow the generation of own financial incomes and thus reduce dependency on the
exchequer.

The warehouses and cooperatives affiliated with NCPB Trading Agency will provide
extension and input services to registered farmers as part of business development
complementing services of the stretched public extension and inputs supply services.

The Food Balance Committee advisories to the National Food Reserve Agency will be
informed by specific developed tools and analytics that support decision making, thus
decisions will always be better informed and in the public interest.

The food reserve physical stock and warehouse receipts will be competitively procured and
sold, and thus more transparent, eliminating possibilities of any underhand dealings that
may result in loss of public assets and resources.

The transaction levy introduced towards cost—recovery and sustainability of the National
Food Reserve Fund will generate additional revenue for the government which may be
applied to the management of the national food reserve.

b). Indirect (Incidental) Impacts

1.

1.

1il.

1v.

Vi.

The development of an efficient National Food Reserve will support and fast-track full
implementation of the warehouse receipt system Act 2019 and WRS Regulations 2021. This
will facilitate the development of a functional and effective warehouse receipt system in the
country to the benefit of all stakeholders including the smallholder farmers. -
The clustering and registration of smallholder farmers and agro-dealers around aggregation
centres (cooperatives or warehouses) for storage, bulk inputs sourcing and marketing will
provide real-time data on an active number of actors in each of the staple food commodities
value chains, production, stocks and stock movement, inputs and services sources and
requirements. It will produce marketing for more informed planning and decision-making.
The increased use of certified, licensed more appropriate and suitable warehouses in the
country for storage will significantly reduce the post-harvest losses of agricultural produce.
This will reduce the need for food imports to bridge the frequent food deficits.

The WRS will provide individual County Governments with a well-organized agriculture
marketing structure at the local level inclusive of all the WRS actors and producers for
effective regulation and better coordination of the sector in the county. This will promote
agricultural produce value chains, agro-processing and trading developments in the counties.
Promotion and adoption of food safety, hygiene and produce quality standards envisaged in
the WRS will ensure access to quality and healthy food in the country, reducing health
challenges resulting from consumption of poor quality food, contaminated and unhealthy
foods, contributing to reducing public health provision costs.

Improved access to affordable finance by farmers and traders using WRS receipts as collateral
will provide the much-needed capital to enable the farmers and traders to increase their



production and grow their businesses respectively, increasing agricultural production and
trading and also contributing to the growth of the agricultural and the national GDP.

vil. Better storage facilities and localized warchouse receipting can help farmers and local
communities hold back more harvests for their local consumption requirements, enhancing
local food sccurity and reducing the dependency on relief food.

3.2 Effects on the Private Sector

The proposed Regulations will have both direct (immediate) and indirect (incidental) impacts on
the private sector in the following ways:

a). Direct (Immediate) Impacts

i.  The regulations will ensure increased private sector participation in the National Food
Reserve management through business opportunities created in the design of the proposed
National Food Reserve, and the conducive policy environment that supports the growth of
predictable agricultural markets.

ii.  The competitive procurement and sale of Food Reserve physical stock and warchouse
receipts in a transparent manner will eliminate fears and suspicions of unfair trade
practices. It will also attract more private sector actors’ participation in the opportunities
created in the WRS and the National Food Reserve.

1. Food availability, food access and price stability will be more guaranteed to the population
with the establishment of a functional, efficient and effective National Food Reserve by
reducing food supply and price fluctuations across surplus and low supply periods.

1Iv.  Private sector actors in the principle NFR commodities including traders and millers will
be assured of more reliable availability of these NFR commoditics for enhanced viability,
growth and sustainability of their business.

v.  Private sector actors in the principle NFR commodities including traders and millers
dealing in NFR commodities will benefit from price stability for these commodities as a
result of the commodities’ reduced price fluctuations and thus better plan for viable and
sustainable businesses in these commodities.

vi.  The clustering, registration and organizing of smallholder farmers around aggregation
centres (cooperatives or warehouses) for storage, bulk inputs sourcing and marketing will
enable farmers to benefit from economies of scale in inputs sourcing and collective
marketing.

vii.  The increased use of more appropriate and suitable warehouses for produce storage will
significantly reduce the post-harvest losses of agricultural produce and thereby increase
farmers, traders and processors' returns.

viii.  Increase access to reliable real-time industry data and information to inform business
decisions making.

ix.  Provide surplus-producing smallholder farmers with a market window that can help them
secure the best possible deals during produce harvest seasons.



X.  Promote fair trade practices and eliminate unscrupulous players in the agriculture produce
value chains marketing, and especially the exploitive middlemen.

xi.  The transaction levy introduced will increase the cost of doing business for industry actors
in the NFR commodities and will be transferred to consumers in the form of food price

increases.

b\, Indirect (Incidental) Impacts

i.  The private sector investing in the WRS and produce trade will be able to access and
utilize part of the idle immense NCPB storage capacity for use, saving them the huge
capital investment required to put up such facilities or leasing unsuitable food storage
facilities.

ii.  Farmers registered with their local warehouses/cooperatives will enter into production
contracts with them, guaranteeing them stable produce markets and prices.

iii.  The reduced fluctuations in produce prices and supply through the season will increase
the confidence of farmers, traders and other agro-preneurs to sustain and increase their
production and business volumes. B

iv.  The development of an efficient warchouse receipt system will transform agricultural
production, trading and agro-processing businesses enhancing their sustainability and
viability

v.  NFR commodities’ farmers, traders and businesses will benefit from the alternative
extension, input and business development support services from warehouses and
cooperatives affiliated with NCPB Trading Agency to complement services received
from the public extension and inputs supply services.

vi.  Enhance quality and safety standards of produce from the farms, stored and processed
products to better promote human and environmental health and safety.

vii.  Increase access to affordable credit for farmers, traders and other WRS receipt holders
for re-investment to increase production, value addition or diversify operations.

viii.  Better storage facilities and capacity, and localized warehouse receipting will help
farmers hold back more harvests for their local consumption requirements, enhancing
household and local food security, and reducing the dependency on relief food.

ix.  Promote the development of organized and better-structured agriculture produce
markets with harmonized produce/product quality and operations standards.

x.  Create employment opportunities in the increased agricultural production, warchouse
receipt system operations and trade, thus improving the livelihoods of many families
across this system.

3.3 Effects on Fundamental Rights and Freedoms

The proposed Regulations shall have a positive impact on fundamental rights and freedoms in the

following ways: -



i. Economic and Social Rights

The primary objective of the draft National Food Reserve Regulations 2021 is inter-alia to provide
for food commodities price stabilization. Under clause 8 of the Regulations, the price stabilization
measures to be employed include the sale and purchase of food reserve commodities into and out
of the National Food Reserve through the Warehouse Receipt System.

This framework secks to promote socio-cconomic rights as guaranteed under the Constitution.
Article 43(1)(c) provides that every person is entitled to the right to be free from hunger and to
have adequate food of acceptable quality. In the implementation of the said Regulations, this right
will be realized because prices of goods and services will be stable and affordable to many citizens
thus increasing their purchasing power to enable them to sustain themselves from hunger and
poverty.

ii. Access to Information
The draft Regulations establish systems where information will be available for access by the
public. For instance, the Food Balance Sheet Committee is the custodian of relevant information
relating to the national food reserve. This information is important in advising the Cabinet
Secretary. the Board and the County Governments on the country’s food supply, utilization and
distribution status. This provision re-enforces the right to access to information guaranteed under
article 35 of the Constitution.

iii. Consumer Protection
Article 46 of the Constitution provides that every consumer has a right to goods and services of
reasonable quality as well as to the information necessary for them to gain full benefit from goods
and services. The Regulations will cushion consumers from the fluctuation of prices through price
stabilization thus promoting consumer protection.



3.0 Statement on Regulatory & Non-Regulatory Options

3.1 Option 1: Maintaining the Status Quo

Before considering new interventions, it is important to consider whether the problem could be
resolved by making changes to practices within the existing legislative framework, thus

maintaining the status quo. For example: -

L.
il.
il

1v.

Making use of existing laws, regulations and/or guidelines;
Simplifying or clarifying existing regulations;
Improving enforcement of existing regulations; or

Making legal remedies more accessible or cheaper.

3.2 Option 2: Passing the Regulations

Government can achieve its policy objectives by using taxpayer’s money or through a range of
non-spending interventions, including regulation. Regulations aim to set rules to protect and
benefit people, businesses and the environment, stabilizing markets and addressing market failures
to support economic growth. Regulations can also create costs for businesses, third parties and the
public sector. It can if overused, poorly designed or implemented, stifle competitiveness and
growth in the National Food Reserve development.

Adoption and operationalization of the proposed regulations will: -

a)

b)

d)

Support increased participation of the more efficient private sector in maintaining the
National Food Reserve. This will allow for a more food reserves that will support the
Country’s agricultural development agenda as envisaged in the Big 4 agenda, Vision 2030
and ASTGS.

Enhance food access and food price stability for increased food security for all segments
of the population.

Harmonize legal frameworks that affect the establishment and management of the National
Food Reserve in the country.

Streamline and coordinate actors within the food industry to promote production, and
compliance to the industry quality standards and promote transparent and fair trade
practices. It will also remove underhand dealings that negatively impact the food trading
and storage industry and often lead to the loss of public resources.

Promote cost-effective management of public food reserves by incorporating private sector
stockholding in strategic food reserves.

Develop and maintain a reliable real-time database of national food reserve inclusive of
active farmers, production, traders, aggregators and warehouse registers, food stocks and
stock movements, etc. in Kenya for better coordination, planning and decision making.



g) Reduce the post-harvest losses of agricultural produce, thereby increasing incomes for
farmers and traders from the sale of increased volumes of produce, while enhancing food
security.

h) Promote fair trade practices and eliminate unscrupulous players in the agriculture produce
value chains marketing. and especially the exploitive middlemen.

1) Tacilitate further development of an efficient warchouse receipt system in the country.

These regulations are thus important for the establishment, maintaining, streamlining and
organizing of the National Food Reserve for its further development and to enhance its role in
supporting the development of the wider agricultural sector.

3.3 Option 3: Other Practical Options

Alternatives to regulation include information and education, market-based structures, self-
regulation and co-regulation. In addition, existing policies can be improved, without further
regulation, using techniques such as behavioral insight or changing enforcement practices to
improve compliance. Such approaches may be better or worse for business and the economy than
an equivalent regulatory measure.

Alternatives to regulation include:
1. No New Intervention/Do Nothing

This may include making use of existing laws and regulations; simplifying or clarifying existing
laws and regulations; improving enforcement of existing laws and regulations; or making legal
remedies more accessible or cheaper and as discussed in the section above status quo in the sector
are likely to remain. This would imply the industry continues to operate under the current legal
framework which creates conflicts and duplicates of roles and mandates the different agencies and
still leaves the roles of the defunct SF'TRF unplaced.

This will continue to limit the development of the functional and efficient National Food Reserve
in Kenya and will subject the country to recurring cycles of food insecurity, wide fluctuations in
food and agricultural produce prices and supply, high cost of maintaining food reserves, high post-
harvest and storage losses, prevalent trade malpractices, especially in the grain industry,
mismanagement of strategic food reserves, financial malpractices in strategic reserves
management, and government domination in the management of national food reserves, shutting
out the more efficient public sector to the disadvantage of all food industry and agricultural sector
stakeholders and the population in the country, implying that these and other current challenges in
this field will continue.



ii Information and Education

Information and education can be used to empower National Food Reserve players to make their
own decisions, improving choice for the mutual benefit of all and these work to change behaviour
through the provision of greater information or by changing the distribution of information; That
is, making information that may be available to some businesses and consumers available to others.
However, there are potential risks associated with this. Information and education can take time to
make an impact. Access to information and the ability to use it can vary within a community or
region and so it may not reach all equally. It may also not be straightforward to assess how people
will react or change their behaviour in response to the information provided. It will also increase
costs for the government and businesses that will be providing the information and education

required.
iii Incentive/Market-Based Structures

The government can use economic instruments, such as taxes, subsidies, quotas and permits, and
vouchers among others as initiatives to realize the desired objectives. These initiatives however
are only practically possible in well-developed and efficiently functioning sectors which have
well-defined structures, unlike in the Kenyan food industry, especially in the grains sector. Further,
often these sorts of systems need their regulations to cstablish the framework and may have
additional costs to the government and are unlikely to be effective in the unstructured Kenyan food

reserves sector.
Alternatives to regulation
1. Self-Regulation

An industry or a sector can self-regulate, for example, through the use of codes of conduct,
customer charters, standards or accreditation. In many cases, rules, codes of conduct, industry-
based accreditation arrangements; and voluntary adoption of standards will be formulated by the
industry representatives or organizations under their own initiative.

This approach will not be viable because the mandate of establishing the national food reserve in
the country lies with the national government.

1. Co-Regulation

Co-regulation is an intermediate step between state-imposed and self-regulation that involves some
degree of explicit government involvement, where the industry may work with the government to
develop a code of practice and enforcement would be by the industry or a professional organization
and accredited by the government. The specific types of instruments or mechanisms that may be
created under a self-regulatory regime are similar under a co-regulatory framework, but co-
regulation entails explicit government involvement. It is the degree of government involvement
and legislative backing that determines the difference between the two. When used in the right
circumstances these instruments can offer significant advantages over traditional command and



control regulation, including greater flexibility and adaptability; potentially lower compliance and
administrative costs; an ability to address industry-specific and consumer issues directly; and quick
and low-cost complaints handling and dispute resolution mechanisms.

This approach will not be viable because the mandate of establishing the national food reserve in
the country lies with the national government.
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4.0 Costs-Benefit Analysis (CBA)

4.1 Economic, Environmental and Social Impacts

4.1.1

Economic Impacts of the Regulations:

Economic Benefits

The economic benefits of the proposed regulations include: -

1.

il.

il

1v.

\% 8

Vil.

Vill.

Reduce cost management of public food reserves by incorporating private sector
stockholding in the national food reserves and enabling improved access to more reliable
data on private stockholding and thus forecast food shortages more realistically.

The transition from the physical management of NFR commodities stocks to paper stocks
management will significantly reduce stocks and overhead management costs associated
with the management of physical stocks for the government.

Reduced post-harvest and storage losses which is a key contributor to food insecurity in
Kenya. According to the Tegemeo institute, the national maize post-harvest losses are
estimated to be between 12 and 20 percent of the total national production of 40 million
90-kg bags on average translates to a loss is between 4.8 and 8 million bags annually
Reduced food imports- the country experiences on average a shortage of 20-30% of her
staple foods requirement and has to import to fill in this gap draining the much-needed
foreign exchange. The use of suitable food storage facilities will significantly reduce the
above losses; hence reducing the demand for food imports.

Improved NFR food commodities availability and price stability for the NFR commodities
industries actors including traders and millers, hence enhancing business viability, growth
and sustainability in these industries.

Increased access to credit especially for farmers and traders using WRS receipts as
collaterals, will provide the much need finances for farmers and traders to increase their
operating levels in agricultural production and trade activities
Increased agricultural production and trading: The increased access to affordable credit for
farmers will see increased investment in agricultural production and trading of these food
reserves commodities which will contribute to an increase in the agriculture and national
GDPs.

Increase business opportunities and employment creation through the increased
agricultural production, increased private sector participation in national food reserve
opportunities, WRS, marketing and trading.

Increased farm incomes from the reduced fluctuations supply of agricultural produce to
the market, the reduced price volatility, increased agricultural, predictable produce market
development will increase incomes for farm families engaged in the production and trading
of agriculture produce in the WRS.

Increased/New direct investment in production, warehousing, value addition, marketing
and trading, and other auxiliary services to benefit from an improved business environment
and fair trade practices

11



XI.

Affordable and accessible food items for houscholds due to reduced fluctuations in food
supply and improved food price stability, reducing the houschold cost of living.

Promote agriculture produce value chains, agro-processing, marketing and trading
development across the country.

F.conomic Costs

The implementation of the proposed regulations will however have some economic costs including:

i

1.

4.1.2

Effective implementation of the Regulations will require increased investment in new
and/or repair of NCPB and private warchouse infrastructure, increased personnel costs by
hiring professional personnel, other WRS requirements including insurance, certification
and licenses which will increase the cost of doing business. This cost is likely to be
transferred to the consumer thus increasing the cost of food.

The National and County Governments have to invest in stakeholders’ education to
introduce the role of the private sector and business opportunities in the National Food
reserve management and to make business cases for their respective county stakeholders.
Given a large number of actors in the National Food Reserve commodities agriculture
produce value chains and industries and their spread across the country, the investment to
monitor for compliance has to be significant to realize and sustain the benefits of the
regulations. ‘

The framework for the implementation of these regulations will require multi-stakeholders
platforms involving the Agency, county governments, WRS Council, other complimenting
agencies and stakeholders to support rigorous and effective implementation.

Social impacts of the proposed regulations

The social benefits of the proposed Regulations are:

ii.

1.

Vi.

Improved food security for the population across the country due to increased access to
affordable food and reduced fluctuations in supply.

Stability in staple food prices because of reduced price volatility caused by the wide
fluctuations in supply during surplus and low supply seasons.

Improved food safety - High-quality, healthy and hygienic food will be available for all the
population due to the widespread adoption of food quality and warchouse operations
standards.

Increased incomes and improved income distribution among the farm families and the
communities in general from the increased production of agricultural produce,
warchousing, agro-processing and trading.

Improved general population health status from improved food security, food quality and
reduced food price volatility, thus reducing food and nutrition-related health complications.
Improved social well-being of the rural communities (improved housing, education and
health services access etc.), due to improved incomes.
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vii.  The reduced tide of rural-urban migration in search of employment opportunities due to
resulting employment creation in agricultural production, WRS, commodity trading and
agro-processing in the rural areas.

viii.  Reduced food aid dependency by families in the country.

Social costs of the proposed regulation

The social costs of proposed Regulations are:

i.  Campaigns to change dietary habits held for a long time as a result of the introduction of
diversity in national food reserve commodities.

4.1.3 Environmental impacts of the proposed regulation
The environmental benefits of the proposed Regulations are:

1. Improved land utilization and management due to increased investments from the more
easily accessible credit

The possible negative impact of the Regulations may include:
i. Poor disposal of condemned/contaminated warehoused and aggregated produce and
products from the warechouses may pollute the environment.

However, with proper and effective implementation of these regulations, these negative
environmental impacts can be significantly mitigated and impacts.

4.2 Costs, Benefits Analysis and Assumptions

From the above discussions, it is quite clear that the expected economic, social and environmental
benefits from the implementation of the draft regulations heavily outweigh the corresponding
costs. The analysis of the cost and benefits of implementation of the draft regulations is however

based on the following assumptions: -

1. Implementation of the regulations will be undertaken in a holistic manner where all
provisions of the regulations will be implemented and not partially selected provisions are
implemented.

ii.  The country’s development strategies, political, manufacturing, trade and policy
environment will continue to prioritize and support the development of the agriculture
sector.

iil.  The climatic conditions will remain favourable for agricultural production.

iv.  Kenya’s agricultural products will continue to access current and other alternative global
markets.
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v. All stakeholders and actors including farmers® will respond rationally to the
implementation of the proposed regulations and voluntarily comply with the proposed
regulations.

vi.  The additional revenue generated from the various fees and levies will be used to further
the development of the National Food Reserve.

4.2 Administration and Compliance Cost

The RIA notes that resources would be required for operationalization of the Regulations which
will include human resources and operation costs for monitoring compliance and enforcement as
well as for awareness creation of the Regulations to the different stakeholders in the agricultural
sector and particularly the large population of smallholder farmers in the country and for
promoting and supporting the development of the National Food Reserve and warehouse
infrastructure in the country. It is assumed that additional resources will go to the implementation
of the wider national agriculture policies which support extension services now a devolved
function for strengthening knowledge transfer and technology distribution among the farmers and
in the implementation of the regulations, The Agriculture Sector Transformation and Growth
Strategy, the Government’s Big 4 agenda and vision 2030, individual County CIDPs and
agriculture and trade sectors specific policies and strategies and other relevant sector national
policies and strategies.

4.4 Assessment of Return on Investment (Benefit)

Passing and operationalization of the proposed Regulations will be critical in facilitating the
establishment and maintenance of the National Food Reserve in Kenya. This will significantly
transform the marketing of the national food reserve food commodities most of which are currently
poorly structured, promote the production and consumption of standardized high quality, hygienic,
food products. It will also enhance credit access, especially for small farmers and traders using
WRS receipts as collateral, reduce produce post-harvest losses, create a level playing field for all
players and promote transparent and fair trade practices to support the establishment and
maintenance of the National Food Reserve.

Overall, it will support Kenya’s agricultural development and manufacturing pillars as envisioned
in the Vision 2030, the Big 4 agenda, ASTGS and individual counties” CIDPs and the other various

county policy instruments to enhance food and nutrition security.

The regulations will also promote increased agricultural production and productivity, improve
farmers’ incomes and thus improve their livelihoods from the enhanced access to credit by farmers,
most of whom currently have limited access to capital to increase or intensify production.
Implementation of the regulations will also create numerous employment opportunities both on-
farm to increase production and off-farm in the national food reserve stock management,

warehouse operations and auxiliary services.
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v

In broad terms, the RIA noted that the following broad benefits and returns on investment will be

achieved:

1.

il

1v.

VI.

Vil.

Viil.

1X.

XI.

Xil.

XI111.

X1V.

The Regulations will support the establishment of a well-structured, efficient and cost-
effective National Food reserve with significant private sector participation which will
moderate food supply and food price fluctuations and support agricultural commodities
markets development and improve price stability for these commodities.

Harmonize the legal framework to remove conflicting and duplication of roles in the
National Food Reserve.

Transitioning from the physical management of NFR commodities stocks to paper
stocks management will significantly reduce stocks and overhead management costs
associated with the management of physical stocks for the government.

Improved NFR food commodities availability and price stability for the NFR
commodities industries actors including traders and millers, hence enhancing business
viability, growth and sustainability in these industries.

Promote the open, transparent and efficient establishment and maintenance of the
National Food Reserve free from the often expensive underhand deals and
irregularities.

Reduce post-harvest and storage food losses from the use of the suitable WRS-certified
warehouses, thus reducing food deficits and the need for food imports.

Improve access to comprehensive reliable data and information to form the planning
and decision-making basis both for the Government and private sector businesses on
food security, business opportunities, agricultural commodities production and produce
stocks.

Improve access to credit through the use of WRS receipts as collateral, especially by
smallholder farmers and traders, most of whom have limited access to capital to
increase or intensify production and trade to improve production and trading volumes.
Promote the full implementation of the WRS Act 2019 and WRS regulations 2021 to
support the full development of the WRS in Kenya.

Promote adoption and compliance of staple food standards while creating a level
playing field for all warehouse receipt system actors and promoting fair trade in the
WRS and the country.

Improve health status of the population with reduced incidences of malnutrition and
NCDs health challenges due to improved food security and nutrition, food quality and
improved affordable food access.

Create new employment opportunities both on-farm and off-farm across the National
Food Reserve structure, agriculture production, warehousing, warehousing auxiliary
services, trading and marketing processes.

Incrcasc incomes for farm familics resulting from an increase in agricultural
production, and thus improved livelihoods and social well-being of the rural
communities.

An increase in national agricultural production and value addition will translate into
increased agriculture and national GDP.
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4.5 Quantification of the Benefit

As stated in the introduction of this chapter, sufficient reliable data for cost-benefit analysis of the

National Food Reserves is not readily available. Valuing changes in policies such as these

regulations and how to establish and quantify how such changes impact the economy, society and

the environment, therefore, remains a big challenge. However, specific individual cases in SFR

management can be used to demonstrate the benefits of the proposed regulations. These include:

I.

i.

1il.

‘Service / Fauhty ‘Rates pcn SOkg Bag (Kshs )
“Commission on pumhdsa of C ommodlllg“ 64.00 - -
Commission on sale of C ommodlllc Ty, 01 salcs value o~ i
_amfage of Commodities 270 per ba pumﬁ;o—ﬁlh
Qualllv Maintenance (Fu umlgallon ctc) | 2.80 per bag pmmlﬂﬁ(‘)_hlh o

Reduction of the burden on the exchequer in national food reserves management. — For
example, in the 2018/2019 financial year, the National Treasury allocated 1.4 billion for
the purchase of the 2018/19 crop season, however, the Ministry owed farmers Kshs. 3.5
billion for the 2017/18 crop as a pending bill and such expenses drain resources that would
have been applied to other priority development areas.

Reduction of the public expenditure on maintaining national food reserve stocks.
The SFR maize stocks stored at NCPB’s depots countrywide are maintained at a fee which
includes the following: -

Commission on Commodity handling | 10% of the amount pand oul/dppllcablc rate
(dlrect LOSIS)

Transport 01(6mmod111cs (dneu costs) 10% 01 r anspolt cost

Dwm” services 18.33 per 1% moisture content reduction for

S0kgs of grain

(Source, NCPB)

It should be noted that under the reforms from the implementation of these regulations, the
above costs will be eliminated and costs on packaging materials will now be borne by the
Licensed Warehouse Operators

Reduced financial losses from the purchase and sale of Strategic Food Reserve
commodities prices above and below the prevailing market prices respectively in 2019. For
example, SFRTF Board recommended that 2 million x 90 Kg bags of the locally produced
maize held be sold off at Kshs. 1.600 per bag to create room for the 2018/19 season crop,
despite the stock having been bought at a higher price of Kshs. 3,200 per bag.

Reduced losses from product deterioration resulting from protracted-time lags in making
decisions on the sale of Strategic Food Reserve commodities, which lead to inordinately
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high losses as the commodities are sold at prices below the purchase prices. For example,
in 2018 the Strategic Food Reserve Oversight Board resolved to sell the imported SFR
maize balances of 653,000 x 90Kg bags at Kshs. 2,300 per 90K g bag with a high moisture
content of 14% intended for immediate at a price of Kshs. 1,400 per 90Kg bag to animal
feed manufacturers due to quality deterioration in storage.

From the above two (iii &iv) i.e. sale of strategic reserve stocks below the purchase prices and
deterioration of quality in the year 2018/2019 among other losses, the government incurred a book
loss amounting to Kshs. 3,706,398,008

V1.

Reduced concerns associated with poor-quality food commodities being released into the
food chain from the SFR. This is due to improved storage management in licensed
warehouses and enhanced stock turnover from the food stack commodities trade. A report
on the analysis of maize samples from national cereals and produce board depots by the
Ministry of Health in 2018 showed that of the 24.717 MT sampled, only 12,426.4 MT
(50.3%) met the safety standards and therefore fit for human consumption; 7,565.57 MT
(30.6) was sub-standard/low quality and therefore reccommended for other alternative uses
such as animal feeds as they are free from aflatoxin; while 4,725 MT {19.1%) did not
comply with the safety limits as they were contaminated with aflatoxin and therefore
condemned and to be destroyed.
There are always the risks of such unfit stocks ending in the food chain. Food reserve
commodity price stabilization: - Pilots-certified WRS implemented in Kenya by the EAGC
& NCPB show that farmer groups in the 2016 pilots realized a price of Kshs. 2, 650 up
from the harvest season price of Kshs. 2,200 per 90Kg bag, a 17% price increase after -
storing grain for 3 months; farmers used WRS receipts as collateral for credit (Kshs
1,576,000) and were able to increase the area under production by 71%. In addition, the
farmers derived other benefits from the WRS including: -

i. Access to improved storage maintained high grain quality at the time of

sale.
il. Reduced storage losses
iii. Improved price negotiation
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The comparative cost and benefits of a transformed national food reserve are summarized in the
table below:

Comparative cost and benefits of a transformed national food reserve

- Item 7 Cost v Benefit »
1. Direct costs stock | Commission on | Sh.64.00 per bag Transferred to
management costs | purchase private sector
(Per 50K g bag): operators
Commission on sale | 9% of sales value Transferred to
private sector
. . |operators |
Storage of | Sh. 2.70 per bag per | Transferred to
Commoditics month private sector
| operators
Quality Maintenance | Sh. 2.80 per bag per | Transferred o
month private sector
___.__|operators
Direct handling costs | 10% of the amount | Transferred to
paid out private sector
e _|operators |
Transport of | 10% transport cost Transferred to
Commodities private sector
T B : ___|.operators o
Drying services Sh. 1833 per 1% | Transferred to
moisture content | private sectlor
reduction for 50kgs | operators
of grain
ii. Public expenditure | Purchase of food | Annual budget | Reduced
reserve stocks allocations ( cg Kshs
o liaBin2owpols) |
i11. Financial losses Losses from | Up to 50% loss of | Reduced
commodities  price | purchase price
fluctuations recorded
iv. Quality loss Quality deterioration | Up to 50% stocks loss | Reduced
_ - in storage recorded
/. Prices stabilization | NFR ~ commodities | Reduced NFR  commodities
prices fluctuations prices are stable and
increase recorded 3
1 I'months after harvest.
FFood/commodity Reduced FFood/commodity
- | prices fluctuations | | prices stable
NFR  commodities | Reduced Stable supply
) | supply fluctuations B o
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vi. NFR commodities | Staple food | Instability in supply | Stable food
and food supply commodities supply | Reduced commodities supply
vii. Introduced costs | Transaction levy Increase cost of doing | Can be applied in the
business management of the

] R R NFR ]

5.0 Reasons Why Other Regulatory Options Are Not Appropriate

5.1 Option 1: Maintaining the Status Quo

Maintaining the status quo will mean the country does not provide a conducive legal and regulatory
framework for the establishment and maintenance of the National Food Reserve in the country.
This will deny the country a food safety net to fall back to in case of an unprecedented shortage of
staple food commodities. It will as well as deny farmers and other interested parties the prospects
to benefit from the many opportunities created by the establishment and maintenance of an
effective National Food Reserve. Besides, it will also curtail the realization of the country’s

development objectives, including the following:

1.

iz

iil.

1v.

Vi.

Vil.

VIl

The current existing legal framework gaps including the conflicting and duplication of
roles will remain, hampering any efforts to establish a cost-effective and efficient National
leaving the country vulnerable to food insecurity.

The~gQvggnment will continue to bear the high cost of maintaining the National Food
Reserve with little or no participation of the private sector in this important role.

NFR food commodities supply and prices will continue to fluctuate widely to the detriment
of industry actors and businesses dealing with these commodities

Food supply and food prices will continue to fluctuate, making access and affordability of
food to some segments of the population or in some seasons a challenge.

With a fast-growing population, food security for all Kenyans will remain unattainable and
a significant section of the population will continue to be dependent on the food relief and
the country will continue to rely on regular maize imports to meet the national food needs.
The anticipated food reserve commodities value chain and market development will not be
realized, thus hampering revamping and supporting further development of the country’s
agricultural sector as envisaged in ASTGS, Vision 2030 and the government's Big 4
agenda.

Post-harvest and food storage losses will remain high, increasing the national food deficit
and thus increasing the need for food imports.

Credit access for smallholder farmers and small traders will continue to be limited, denying
them the much-needed capital to re-invest in their businesses to increase production and
trade.
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IX.

X1.

In absence of accurate reliable real-time data and information on the food situation,
planning for the national food security will continue to depend on unverifiable data and
information.

Poor handling of agricultural produce and food materials will continue subjecting the
Kenyan consumers to unhygienic, contaminated food, contributing to increased health
problems.

The anticipated employment opportunities to be created through increased agricultural
production, national food reserve and warchouses operations and other complimenting
services will not be realized.

The situation is undesirable, and the RIA recommends that the proposed Regulations be
implemented to support the establishment and development of the National Food Reserve in the
country to effectively contribute to the realization of the objectives of the Vision 2030, the National

food and nutrition policy, the Agricultural Sector Transformation and Growth Strategy. the
National Agriculture Sector Development Strategy, the Government’s Big 4 Agenda and the
respective individual Counties™ CIDPs, policies and strategies on food and nutrition security.

Dl

Option 2: Other Practical Options

Alternatives to regulation include:

iil.

No new intervention/do nothing

This may include making use of existing regulations; simplifying or clarifying existing
regulations; improving enforcement of existing regulations; or making legal remedies more
accessible or cheaper. But with this approach, the status quo in maintaining the food reserve
in the country is likely to remain and the country may not be able to establish and maintain
a suitable, efficient and cost-effective national food reserve to bridge the gap in food
demand during periods of low food production and shortages and to stabilize staple foods
commodities markets and prices to support increased agricultural production and thus build
towards sustainable national food security and self-sufficiency in the long term.
Information and Education;

Information and education can be used to empower stakeholders to make their own
decisions. improving choices for the mutual benefit of all. However, information and
education can take time to make an impact and still may not be acceptable to all. This
approach may increase costs for the government and businesses that will be providing the
information and education required. The desired objectives are unlikely to be realized
within a reasonable time for the common good of all.

Incentive/Market-Based Structures;

The government can use economic instruments, such as taxes, subsidies and initiatives to

realize the desired objectives. These initiatives, however, are only practically possible in

20



well-developed and efficiently functioning sectors which have well-defined structures and
often these sorts of systems need their regulations to establish the framework and may have
additional costs to the government and are unlikely to be effective in the fertilizer industry.

5.3 Alternatives Models of Regulation

i.  Self-regulation
The self-regulatory approach will not be appropriate because the mandate of establishing the
national food reserve in the country lies with the national government.

ii.  Co-regulation
The co-regulatory approach will not be appropriate because the mandate of establishing the
national food reserve in the country lies with the national government.

6.0 Regulatory Flexibility Statement

Implementation of the proposed regulations will have an impact across the strategic food reserve
industry and the agricultural sector in the country, affecting agro-producers’, food production and
market access, commodity produce prices, business enterprises in the industry, food access and
affordability, and farm families’ households’ livelihoods. Given the importance of the food
security and the agricultural sector in the country, the regulatory authority (NCPB) should strive
to implement the proposed targeted regulatory responses to mitigate all potential negative impacts
generally referred to as “regulatory, or prudential, flexibility,” as they entail adjustments to the
standard prudential rules or closely related rules.

The Board may consider, where applicable, lawful, feasible and desirable, specific methods of
reducing the burdens of the regulation on individuals and/or small businesses, including (1)
establishing less stringent requirements and deadlines; (2) establishing performance standards to
replace design standards; (3) exempting individuals and small businesses from all or part of the
regulation; and (4) examining other ways to accomplish the regulation’s purpose, while
minimizing the impact upon individuals and/or small businesses.

The aim is to establish and maintain the national food reserve functionality and to continue
supporting the development of the agricultural sector. Some of the regulatory, or prudential,
flexibility measures that may be applied to guarantee this include: -

1. Adopt staggered and flexibility in the implementation of the proposed regulatory
interventions to allow for buy-in and compliance by all industry and sector actors over

time.
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ii.  Small and local industry actors including smallholder farmers, aggregators, traders,
transporters, and processors may require customized flexibility measures to continue with
their respective roles and contribute to the establishment and management of the National
food reserve as they comply with the provisions of the proposed regulations, especially on
standards and licensing requirements.

. The Small and local industry actors including smallholder farmers, aggregators, traders,
transporters, and processors are an integral part of the national food reserve and the
agricultural sector. Thus there is a need for continuous participation in food production,
marketing, standards, regulations monitoring and reviews and the NIR food commodities
chain's business development.

iv.  The Board and County governments need to have an efficient and effective monitoring and
evaluation systems to deal with the evolving dynamics and anticipated transformation in
the national food reserve and the agricultural sector, in general, to allow for expeditious
customizing of the regulatory flexibility- and monitor its impact without imposing
additional compliance costs on industry actors.

v.  Adopt suitable measures targeted at smallholder farmers, traders and aggregators etc
including through their organizations to actively participate in the establishment and
maintenance of the national food reserve and the development of the agricultural sector in
the country.

vi.  Adopt flexible approaches for the registration and licensing of the farmers and other
different industry actors to allow for the4nclusion of the majority of the small and informal
players in the industry.

7.0 Conclusion

The National Food Reserve needs to be well-structured and regulated for the reasons discussed in
the previous parts of this report. The purpose of the proposed regulations is to establish and
maintain the National Food Reserve to provide for food reserve stocks and food commodities price
stabilization. The regulations identify National Food Reserve commodities to be maize, beans,
rice, fish, powdered milk and canned beef which will enhance the nutrition security of the national
food reserve. The regulation also establishes the Food Balance Sheet Committee that will advise
on quantitics of the base stock and food commodities for price stabilization based on the prevailing
market demand and supply conditions and on price stabilization measures to be applied which may
include the sale and purchase of Food Reserve commodities into and out of the National Food
Reserve through the Warchouse Receipt System. In addition, it provides for the funding of the
activities of the National Food Reserve and the Food Balance Sheet Committee. These regulations
are therefore critical for enhancing national food security and improving agricultural production
and productivity across the country’s entire agricultural sector including facilitating the
development of predictable produce markets and will thus support the realization of the national

22



agricultural sector and economic objectives including food and nutrition security, agro-processing
and industrialization, environmental preservation and employment creation.

In addition to the anticipated economic, social and environmental benefits of an efficient and well-
regulated national food reserve, the proposed regulations will also support the full development of
a warchouse receipt system in the country as WRS is the proposed model for the establishment
and maintaining of the national food reserve to ensure national food self-sufficiency, food security
and sustain agricultural development in the country, saving the scarce foreign exchange regularly

used on food imports.

The proposed Regulations will therefore act as regulatory tools for the realization of the above
benefits in the interest of the national common good.

8.0 Recommendation

The RIA thus recommends the passing and operationalization of the proposed Regulations.
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THE NATIONAL CEREALS AND PRODUCE BOARD ACT, 1985
(Cap.338)

IN EXERCISE of the powers conferred by section 30 of the
National Cereals and Produce Board Act, 1985 the Cabinet Secretary
for Agriculture and Livestock Development makes the following
Regulations—

THE NATIONAL CEREALS AND PRODUCE BOARD
(NATIONAL STRATEGIC RESERVE) REGULATIONS, 2023
PART I—PRELIMINARY

1. These Regulations may be cited as the National Cereals and
Produce Board (National Strategic Reserve) Regulations, 2023.

2. In this Regulations unless the context otherwise requires: -

“base stock” means the stock of the Reserve the quantity of
which is determined in accordance with regulation 6;

“Committee” means the Food Balance Sheet Committee
established under regulation 9;

“digital food balance sheet” means a tool for monitoring and
evaluating national food patterns to inform food security policy
interventions;

“food-insecure population” means the number of people in the
country who are not able to meet their daily food needs for an extended
period of time due to social, natural or economic conditions;

“maize consumption equivalent” means the financial value of
food commodities which is equated to the financial value of maize;

“price stabilisation” means the sale and purchase of scheduled
agricultural produce from and into the Reserve;

“Reserve” has the national strategic reserve maintained under
section 13 of the Act;

“scheduled agricultural produce” has the meaning assigned to it
in section 2 of the Act; and

«warehouse receipt system” has the meaning assigned to it under
section 2 of the Warehouse Receipt System Act, 2019.

3. The purpose of these Regulations shall be the management
of the Reserve.

PART II—NATIONAL STRATEGIC RESERVE
4. (1) The Reserve shall consist of —
(a) base stock and the monetary equivalent thereof; and
(b) stock that has undergone price stabilisation.

(2) The quantity of the stock referred to in sub-regulation (1)
shall be determined by the Committee based on the prevailing market
demand and supply conditions as communicated to the Board.

Citation.

Interpretation.

No. 8 of 2019.

Purpose.

Content of the
Reserve.
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5. (1) The quantity of base stock shall be the greater of ninety
thousand metric tons; or three-months’ national food requirement of;
scheduled agricultural produce.

(2) Base stock shall be held in form of warehouse receipts.

6. (1) The quantity of the three-months’ national food
requirement of scheduled agricultural produce in regulation 5(1) shall
be

(a) calculated based on maize consumption equivalent; and
(b) determined by the conduct of price stabilisation.
PART III—FOOD BALANCE SHEET COMMITTEE

7. (1) Pursuant to section 6 of the Act, there shall be a Food
Balance Sheet Committee which shall be a committee of the Board.

(2) The conduct of the affairs of the Committee shall be as set out
in the First Schedule.

(3) Except as provided in the First Schedule, the Committee may
regulate its own procedure.

8. The Committee shall consist of the following members
appointed by the Board —

(a) a chairperson who shall possess a degree from a University
recognized in Kenya and at least ten years’ experience in
matters related to food security;

(b) the Principal Secretary of the state department responsible
for crop development or a person nominated by the Principal
Secretary in writing;

(c) the Principal Secretary of the state department responsible
for livestock production or a person nominated by the
Principal Secretary in writing;

(d) the Principal Secretary of the state department responsible
for fisheries or a person nominated by the Principal Secretary
in writing;

(e) the chairperson of the Council of County Governors or a
person nominated by the Council;

(f) the chairperson of the Board of Directors of the Kenya
National Bureau of Statistics or a person nominated by the
Board in writing;

(8) the Principal Secretary of the state department responsible
for internal trade or a person nominated by the Principal
Secretary in writing;

(h) the Principal Secretary responsible for the Kenya
Meteorological Department or a person nominated by the
Principal Secretary in writing;

(i) the chairperson of the Board of Directors of the Agriculture
Sector Network or a person nominated by the Board in
writing; and
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(j) the Managing Director of the Board who shall be the
secretary of the Committee.

9. (1) The functions of the Committee shall be to—

(a) generate, analyse and submit the information required to
determine the quantities referred to under regulation 5 (2)

and 6 (3) :

(b) advise the Board on the supply, utilisation, distribution and
intervention measures to improve availability and
affordability of scheduled agricultural produce;

(c) manage the digital food balance sheet;

(d) collect data and undertake market intelligence and price
monitoring of scheduled agricultural produce; and

(e) advise the Board on price stabilisation of scheduled
agricultural produce.

(2) In advising on price stabilisation, the Committee shall
consider the following parameters —

(a) consumer purchasing power;

(b) cost of production of scheduled agricultural produce;
(c) international price fluctuations;

(d) seasonal price movements;

(e) changes in the exchange rates; and

(f) market forces.

(3) The Committee may recommend that scheduled agricultural
produce for price stabilisation be drawn into and out of the Reserve in
accordance with regulation 5 (2).

(4) The Board shall notify the Committee when the physical
stock of the Reserve reduces to the level of base stock.

(5) The Committee shall, on its own motion or on the notice
issued under sub-regulation (4), advise on replenishment of the

Reserve.

(6) The Committee shall submit reports to the Board on the
functions outlined in sub-regulation (1).

10. The operational expenses of the Committee shall be paid in
the manner specified in section 11 of the Act.

Functions of the
Committee.

Operational
expenses of the
Committee.
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SCHEDULE (r.7(2))
CONDUCT OF AFFAIRS OF THE COMMITTEE

1. (1) The Committee shall meet at least once a month and not
more than thirty days shall elapse between the date of one meeting and
the date of the next meeting.

(2) On requisition in writing by at least six members, the
chairperson may convene a meeting of the Committee at any time.

(3) Unless three-quarters of the members of the Committee
otherwise agree, at least fourteen days’ written notice of every meeting
of the Committee shall be given to every member of the Committee.

(4) The chairperson shall preside at every meeting of the
Committee but in the absence of the chairperson, the members present
shall elect one of themselves, who shall perform the function of the
chairperson at that meeting.

(5) Unless a unanimous decision is reached, a decision on any
matter before the Committee shall be by a majority of votes and, in the
case of an equality of votes, the chairperson shall have a casting vote.

2. (1) The quorum for the conduct a meeting of the Committee
shall be six members and shall include the chairperson.

(2) Despite sub-paragraph (1), no proceedings of the Committee
shall be invalid by reason only of a vacancy among the members
thereof.

3. (1) If a member is directly or indirectly interested in any
matter, before the Committee and is present at a meeting of the
Committee at which the matter is the subject of consideration, that
member shall, at the meeting and as soon as practicable after the
commencement of the meeting, disclose the interest in the matter and
shall not take part in the consideration of or vote on the matter, or be
counted in the quorum of the meeting during consideration of the
matter:

Provided that, if the majority of the members present deem that
the experience or expertise of the member is vital to the deliberations of
the matter, the Committee may permit the member to participate in the
deliberations subject to such restrictions as the Committee may impose
»ut the member shall not vote on the matter.

(2) A disclosure of interest made under this paragraph shall be
recorded in the minutes of the meeting at which it is made.

(3) A member of the Committee who contravenes sub-paragraph
(1) commits an offence and is liable, on conviction, to a fine not
exceeding twenty thousand shillings or to imprisonment for a term not
exceeding one year, or to both.

4. The Committee shall cause minutes and resolutions of all
meetings of the Committee to be entered in books kept for that purpose.
Made on the 22nd February, 2023.

MITHIKA LINTURI,
Cabinet Secretary,
Agriculture and Livestock Development.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI
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SCHEDULE
[Section 8]
EXPLANATORY MEMORANDUM

TO
THE NATIONAL CEREALS AND PRODUCE BOARD (NATIONAL FOOD RESERVE)
REGULATIONS, 2022
PART I
Name of the Statutory Instrument: The National Cereals and Produce Board (National
Food Reserve) Regulations, 2022
Name of the Parent Act: The National Cereals and Produce Board Cap. 338
Laws of Kenya
Enacted Pursuant to: Section 30 of the National Cereals and Produce
Board Cap. 338
Name of the Ministry/Department: Ministry of Agriculture, Livestock, Fisheries and
Cooperatives
Gazetted on:
“ Tabled on:
PART II

1. Purpose of the Statutory Instrument

The primary objective of the Regulations is to facilitate better carrying out of the purposes and
provisions of the National Food Reserve established pursuant to National Cereals and Produce
Board Act Chapter 338. The specific objectives of the regulations are to:

a) Establish and maintain a National Food Reserve in the country; and

b) Provide for food commodities price stabilization in the country.

2. Legislative Context

The Legislation governing the national food reserve in Kenya began with the enactment of the
Public Finance Management (Strategic Food Trust Fund) Regulations 2015. The Public Finance
Management Act gave the Cabinet Secretary for National Treasury the authority to enact the Public
Finance Management (Strategic Food Trust Fund) Regulations 2015 that created the Food Reserve
Trust Fund under Legal Notice 15 of 2015. The Fund was established to provide strategic food
reserve in physical stock and cash equivalent and specifically stabilize the food supply and prices
in the country, arrange for procurement, storage and sale of food commodities, maintain adequate
food reserve and mobilization of resources to support strategic food reserve related activities.

The fund faced several challenges in meeting its objectives. Thus the government revoked the
Legal Notice 15 of 2015. It then became necessary to strengthen the role of the National Cereals
and Produce Board (NCPB) to deal with matters of strategic food reserve. The NCPB Act sets out
the legal framework that establishes and gives a mandate to the NCPB to regulate and control the



marketing and processing of the scheduled agricultural produce. Section 30 of the NCPB Act
empowers the Cabinet Secretary for the Ministry of Agriculture, Livestock, Fisheries and
Cooperatives in consultations with the NCPB to make regulations for better carrying out of the

provisions in the Act.

The draft National Cereals and Produce Board (National Food Reserve) Regulations 2021 are
necessary to facilitate the reforms in the sector and operationalize Section 4 and 5 of the NCPB
Act which includes:

1. Administering and maintaining the strategic food reserve fund
2. Facilitating market intelligence and price monitoring and advisory roles in food production
and incentive system.

Several legislations and policy instruments affect national food reserves directly or indirectly.

The fourth schedule of the Constitution of Kenya 2010 has assigned specified functions on
agriculture to the national government and the county governments. It stipulates that the two levels
of government shall conduct their mutual relations based on consultation and cooperation (Article
6 and Article 189 (1) (b) (¢)). The role of the national government is to formulate and implement
national agricultural policies and strategies to develop the agricultural sector. The roles of county
governments include agriculture (crop husbandry); implementation of programmes in the
agricultural sector to address food security in the county; development of programmes to intervene
in soil and water management and conservation of the natural resource base for agriculture; land
development services for horticultural production for food security and others. The Agriculture
Sector Transformation and Growth Strategy (ASTGS) 2019-2029 identifies nine flagships critical
in addressing systemic bottlenecks constraining Kenya's ability to achieve food nutrition and
security. In particular, flagship 5 proposes restructuring the strategic food reserve to effectively

serve the country.

Kenya Vision 2030 (Third Medium Term Plan 2018-2022). The Third Medium Term Plan (MTP
[11) is a nationwide multi-sectoral document that outlines the main policies, legal and institutional
reforms as well as programs and projects that the Government plans to implement during the period
2018-2022. It 1s a part of the implementation process of the Kenya Vision 2030, the national
strategy covering the period from 2008 to 2030 which aims to transform Kenya into a newly
industrializing, middle-income country providing a high-quality life to all its citizens through three
pillars: economic, social and political.

Big 4 Agenda: The Big Four Agenda is an economic blueprint that was developed by the
g g g g

government to foster economic development and provide a solution to the various socio-economic
problems facing Kenyans built on the 4 pillars of food security and nutrition, affordable universal
health care, Affordable housing and Enhancing manufacturing. The pillar on Food and Nutrition
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security sets the targets for food and nutrition security specifically targets reducing average post-
harvest losses and value chain inefficiencies which can be enhanced by improved and effective

storage.

The Warehouse Receipt System Act No. 8 of 2019 is an Act of Parliament enacted to provide a
legal framework for the development and regulation of a warehouse receipt system for agricultural
commodities, the establishment of the Warehouse Receipt System Council and for connected

purposes.

The Crops Act 2013 was enacted to accelerate the growth and development of agriculture in
general, enhance productivity and incomes of farmers and the rural population, improve the
investment climate and efficiency of agribusiness and develop crops as export crops that will
augment the foreign exchange earnings of the country, through the promotion of the production,
processing, marketing, and distribution of crops in suitable areas of the country.

Agriculture and Food Authority Act No. 13 of 2013 provides for the consolidation of the laws on
the regulation and promotion of agriculture generally, establishment of the Agriculture and Food
Authority, and makes provision for the respective roles of the national and county governments in
agriculture excluding livestock and related matters in furtherance of the relevant provisions of the
Fourth Schedule to the Constitution.

Standards Act, Cap 496 is an Act of Parliament enacted to promote the standardization of the
specification of commodities and to provide for the standardization of commodities and codes of

practice including in the agricultural sector.

Kenya Food Security and Nutrition Policy: The purpose of this strategy is to specify measures and
actions to be implemented to ensure food security and nutrition which affirms access to
nutritionally adequate and safe food as a right of each individual living in Kenya. This calls for a
comprehensive multi-sector approach that integrates the economy, agriculture and other related

sectors.

The National Food Safety Policy addresses food safety concerns in the broad areas of legislation,
institutional framework, monitoring and evaluation, traceability, resources, information, education
and communication. The policy envisages protecting and promoting consumer health while
facilitating the orderly development of the food industries as well as fair practices in the food trade.
This will also ensure the country fulfills the international obligations or conventions, particularly
those arising from membership in international organizations such as the World Trade
Organization. Further, through the implementation of the National Food Safety Policy, all the
existing food control infrastructure and services will be effectively coordinated to eliminate areas
of overlap and conflict creating a rational, integrated farm-to-fork food safety system and

protecting the public health and nutrition.



The Kenya Plant Health Inspectorate Services Act, 2012 provides for KIEPHIS to establish
laboratories to monitor the quality and levels of toxic residues in agro-inputs. irrigation water,
plants, soils and produce.

FFood, Drugs and Chemical Substance Act Cap. 254 make provision for the prevention of
adulteration of food, drugs and chemical substances. This Act provides rules for the placing on the
market of food, drugs for man and animal and chemical substances, establishes the Public Health
(Standards) Board and makes otherwise provision for the control of the quality and safety of food,
drugs and chemical substances to be placed on the market of Kenya.

Public Health Act Cap. 242 is concerned with the protection of public health in Kenya and lays
down rules relative to, among other things, food hygiene and protection of foodstuffs, the keeping
ol animals, protection of public water supplies, the prevention and destruction of mosquitos and
the abatement of nuisances including nuisances arising from sewerage.

Trade Description Act Cap. 505 is an Act of Parliament to prohibit mis-descriptions of goods,
services. accommodation, and facilities provided in the course of trade. prohibit false or misleading
indications as to the price of goods and confer powers to require information or instructions
relating to goods to be marked on or to accompany the goods or to be included in advertisements.

Weights and Measures Act Cap. 513 consolidates the law relating to the use, manufacture and sale
of weights and measures and provides for the introduction of the International System of Units
(SI). This Act applies to agricultural produce trading in regard to their correct weights and labeling
for efficient marketing.

The Kenya Agricultural and Livestock Research Act, 2013 No. 17 of 2013 provides for the
establishment and functions of the Kenya Agricultural and Livestock Research Organization;
provides for organs of the Organization; and also for the coordination of agricultural research

activities in Kenya.

The County Governments Act No. 17 of 2012 is also specific on the role of the counties on matters
relating to agriculture and handling of fertilizers within the counties. Additionally, various County
Integrated Development Plans (CIDPs) and country-specific legislation, policies and strategies,
country-specific legislation, policies, and strategies for the development of agricultural production
and marketing in the individual counties. These instruments will affect the food commodities

industry in the individual counties.

The Public Finance Management Act 2012, creates public money that is held by national
government cntities in trust for third parties and any money that can generate liability for the
Government. Section 24(4) of the Act gives the Cabinet Secretary power to establish a national
government public fund with the approval of the National Assembly. This provides the basis for
the national food reserve fund referred to in the regulations. The Act further stipulates the
principles of management of public finance by public entities.



The Competition Act 2010 promotes and safeguards competition in the national economy and
protects consumers from unfair and misleading market conduct, through the Competition
Authority of Kenya. The Act applies to all persons including the Government, state corporations
and local authorities in so far as they engage in trade. Section 5(3) of the Act provides that if a
body charged with public regulation has jurisdiction in respect of any regulated in terms of Act
within a particular sector, the Authority and the respective body should undertake the following;
identify and establish procedures for the management of concurrent jurisdiction, promote co-
operation, provide for the exchange of information and protection of confidential information and
ensure consistent application of the principles of this Act. Overall, the Act ensures there is no
monopoly in the market. The instruments seek to ensure price stabilization in the market through
sufficient stock in the warehouses, especially in times of emergency in the country. The Board,
therefore, guarantees there is no monopoly in the market.

Public Procurement and Asset Disposal Act 2015 and its Regulations of 2020 provide procedures
for efficient public procurement and asset disposal by public entities. It applies to all State organs
and public entities with respect to procurement planning, procurement processing, inventory and
asset management, disposal of assets and contract management. The NCPB in its operations will
be required to comply with the provisions of the Act and the Regulations, in the acquisition and
disposal of products.

Consumer Protection Act 2012 provides for the protection of the consumer and prevents unfair
trade practices in a consumer transaction. The Act guarantees that consumers have a right to goods
and services of reasonable quality; to the information necessary for them to gain full benefit from
goods and services; to the protection of their health, safety, and economic interests; and
compensation for loss or injury arising from defects in goods or services. The stakeholders targeted
in the regulations should ensure the products take into account consumer protection measures.

In addition, Kenya is also a signatory of various international and regional Conventions and
Treaties that are employed by the international community to regulate trading or to reduce the
volatility of different product markets. These include trade agreements, international arrangements
or controls or limitations on activities on commodities markets, regional and bilateral policies that
are employed by governments to regulate trade. These policies among others include export bans,
variable export taxes or import tariffs among others.



4. Challenges being addressed.

The Legal Notice No. 15 of 2015 establishing SFRTF did not change the NCPB Act CAP 33
This created overlaps in the legal mandates between the two agencies; to procure, store and sell
food commoditics and maintenance of National Food Reserves. The subsequent agency
relationship of SFRTE with NCPB on non-commercial terms created a situation where NCPB was
in practice subservient to SFRTF with the NCPB acting as an agent for the SFRTF for purposes of
storage and distribution, thus creating conflicts in the execution of the roles and the mandates of
the two agencies. The management structures of the two agencies in some cases also overlapped
for example the Principal Secretary responsible for Agriculture served as both a member of the
oversight Board as well as the Administrator of the Fund creating contradictions and conflicts in
case of disagreements.

The functioning of SFRTI was further hampered by several challenges, This includes a lack of
functional instruments for monitoring trade flows (including up—l()—dalénfood balance sheets), and
how these affect the available food quantities, carly warning ol impending crisis, as well as
mechanisms and triggers for market stabilization interventions and dependent on services of other
agencies including the NCPB in the execution of her roles and mandate which translated to
duplication of such roles and mandates. There is a need for harmonization of roles and mandates
in this important sector and to have one agency responsible for the management and regulation of

the sector.

The SFRTT was dissolved through the Public Finance Management (Strategic Food Reserve Trust
I'und) (Revocation) Regulations, 2020, (Legal Notice No 61 of 14th April 2020). This has
necessitated further new reforms that were aimed at restructuring the NCPB to a commercial entity
to enable the Board to legally effectively takeover the mandate and roles of the dissolved SFRTF.

In addition, to address the perennial marketing challenges of agricultural commodities including
cereals and pulses, the Government enacted the Warehouse Receipt System (WRS) Act of 2019 to
establish a regulated system for structured trading in food and other agricultural commodities in
the sector by creating a trading ecosystem that provides an opportunity for Private sector and
NCPB with a trading platform that links buyers and sellers and also facilitates producers and
traders to access agricultural credit.

The Warchouse Receipt System (WRS) in the country is yet to be well developed and the Act is
also yet to be fully implemented and thus has not had a significant impact on the grain and other
agricultural commodities storage and trading. With a well-developed WRS, commodities storage
is entrusted to the hands of professional warchouse operators which will have added benefits of
reduced post-harvest losses in storage and evening out supply and price fluctuations. There is,
therefore, a need to fully operationalize the WRS Act 2019 and WRS regulations to create a
suitable policy environment and support the development of efficient agricultural commodities
market structures to encourage increased private sector participation with certainty, especially in



the grains market and thus allow the private sector to shoulder the bigger burden of holding food
reserves in the country like a business.

There are also other various problems with Kenya’s current food reserves policy. First, the NCPB’s
mandate is broad and still overlapping, subjecting it to potential conflicts of interest. On the one
hand, the NCPB is a commercial trader, just like any other private actor, buying and selling maize
and other commodities including fertilizers, often with its own product brands while at the same
time, the NCPB carries out social duties on behalf of the government: procuring, storing and
maintaining the grain reserve; distributing emergency relief grains; and intervening in markets by
fixing prices for wholesale grains which destabilizes the grains markets in the country. The NCPB
has also been beset by corruption and mismanagement allegations which have seriously affected
its financial position and eroded the confidence of stakeholders in the food industry and the
agricultural sector. In addition, it is commonly felt that NCPB has not been sufficiently transparent
in conducting its business and existing procedures for procuring and marketing maize and other
commodities are often opaque; the NCPB is not required, for example, to make public how much
maize it has in its stores, even though it is funded by taxpayers’ money.

At the continental and regional levels, Kenya has not been able to meet common resolutions agreed
upon by member countries at these two levels on the establishment of national and regional food
reserves. The Comprehensive African Agriculture Development Programme (CAADP)
framework Pillar 3 on food reserves requires AU member countries to maintain strategic reserves
of at least two to three months’ supply which is also crucial for providing a market for over-
production, mechanisms for mobilizing reserves for rapid responses and promoting food self-
sufficiency and self-reliance. At the East African Community (EAC), a member community 2011
formulated a Food Security Action Plan for 2011-2015 which envisaged creating a regional food
reserve, however, this is yet to be actualized even first at individual country national levels.

5. Consultation Outcomes

Section 5 of the Statutory Instruments Act, 2013 requires a regulation-making Authority to, before
issuing a statutory instrument, make appropriate consultations with persons who are likely to be
affected by the proposed instrument. Specifically, section 5(3) (a) of the Act requires a regulation-
making authority to notify, either directly or by advertisement, bodies or organizations and
representatives of persons who are likely to be affected by the proposed instrument. Additionally,
the National Cereals and Produce Board Act under section 30 requires the Cabinet Secretary upon
recommendation of the National Cereals and Produce Board to make rules including the
Regulations herein for better carrying out the purpose of the Act and specifically strengthening the
powers of the Board to deal with strategic food reserve.



5.1 Stakeholders Mapping and Engagements

Through the letter dated 23" June 2020. the Ministry invited various agencies to a sensitization
meeting on the reforms on the National Cereals and Produce Board and the Strategic Food Reserve
Trust Fund to a meeting scheduled for 29" June 2020 and different time allocations throughout the
day. The invitation was addressed to Veterinary Services, KIEPHIS, Kenya National Trading
Cooperation, Kenya Meat Commission, Kenya Fisheries Services, Kenya Dairy Board,
Agriculture and Food Authority, Warchouse Receipt Council and the State Department for
Livestock. The Ministry also sent an invitation letter to the Kenya Private Sector Alliance
requesting the participation of the private sector members at least 10 persons specifically dealing
in cereals, pulses, meat, milk and fish (traders, processors and millers) to the sensitization meeting.

On the same date, the Ministry invited the Council of Governors to a webinar scheduled for 29"
June 2020. The Ministry requested the attendance of all the agriculture CECM Caucus members
at the webinar for sensitization on the restructuring of the strategic food reserve.

The Ministry presented the draft regulations before the SWAG in a meeting held on 30" November
2020 at Heritage Hotel Naivasha. The committee considered the regulations and made various
comments on the improvement of the regulations. In a meeting held on 8" February 2021, the
Sector Working Group on Agriculture Policies, Legislation and Standards (SWAG-PLC)
consented to the Ministry to undertake public participation in the draft regulations.

On 31*" December 2020, the Ministry invited NCPB, JKUAT University, University of Nairobi
and the Agriculture and Food Authority to a scheduled workshop for 11" to 15™ January 2021 for
purposes of review of the national framework of the National Cereals Produce Board and reforms

n the sector.

Through a letter dated 8" January 2021, the Ministry invited AFA, NCPB, Warchouse Receipt
System Council (WRSC), JKUAT University, University of Nairobi and the World Bank to a
review meeting of the reforms in the strategic food reserve trust fund and the NCPB.

The Ministry mapped stakeholders from various parts of the country for purposes of public
participation. Through the Joint Agricultural Sector Consultation and Cooperation Mechanism
(JASCCOM). the Ministry sent invitation letters dated 16" February 2021 to the County Executive
Committee members for Agriculture, Livestock, Fisheries and Cooperatives to 39 counties. The
Ministry requested the Counties to facilitate the attendance of relevant stakeholders at the public
consultation workshops scheduled for 1*' to 10" March 2021. The following counties were invited
to the public participation workshop; Narok, Nakuru, Nyandarua, Laikipia, Baringo, Kericho,
Bomet, Nyamira, Kisii, Homa Bay, Migori, Kisumu, Vihiga, Siaya, Elgeyo Marakwet, Nandi,
Kakamega, Busia, Bungoma, Trans Nzoia, Uasin Gishu, West Pokot, Mombasa, Kwale, Taita
Taveta, Kilifi, Lamu, Machakos, Makueni, Kitui, Nairobi, Kiambu, Murang’a, Nyeri, Kirinyaga,
Meru, Embu, Tharaka-Nithi, and Kajiado. Various counties were clustered in a centralized region



and the workshops took place concurrently being led by different representatives from the

Ministry.

On 1% March 2021, the Ministry held public participation workshop at Rongo ATC which required
the attendance of stakeholders from Migori, Homa Bay and Kisii counties. The meeting was
attended by representatives from the counties, farmers, traders, CBOs, and Cooperative Societies

among others.

On 3" March 2021, public participation workshop was held at Kisumu NCPB which required the
attendance of the Busia, Siaya, Kisumu, Kakamega and Vihiga counties. The workshop was
attended by farmers, cereal growers’ association, Trading Sacco, farmer cooperatives, CBOs,
cereal traders, producers, dairy farmers, traders, agricultural officers from the private sector,
millers, and representatives in charge of agriculture from the counties. The Ministry held a
concurrent workshop on the same day at Kenya School of Agriculture-Nyeri covering Nyerl,
Murang’a, Kiambu and Nyandarua counties. The workshop was attended by farmers, NCPB,
county director and other representatives, KALRO, cooperative societies, and millers, among
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On 4™ March 2021, public participation workshbp was held at Kitale NCPB covering Bungoma,
West Pokot and Trans Nzoia. The workshop was attended by farmers, millers, NCPB,
Representatives from the county's department of agriculture, cooperative societies, and traders. On
the same day, a similar workshop was held at Mountain Breeze Hotel-Embu covering Embu and
Kirinyaga counties. This workshop was attended by farmers, NCPB and traders.

On 5" March 2021, the Ministry held public participation workshop at Eldoret NCPB for the
Nandi, Uasin Gishu and Elgeyo Marakwet counties. The workshop was attended by farmers, media
representatives, NCPB, livestock officers from Uasin Gishu county, cereal traders, and other
representatives from the counties. On the same day, the Ministry held another workshop at Meru
Catholic Pastoral Centre covering Tharaka Nithi, Isiolo and Meru counties. The workshop was
attended by farmers, millers, representatives from the counties, NCPB, traders, ward agricultural
officers, and students, among others.

On 8™ March 2021, public participation workshop was held at Nakuru NCPB covering Nakuru,
Baringo and Laikipia counties. The meeting was attended by farmers, NCPB, cereal cooperatives,
development partners, representatives from the private sector, and county representatives. On the
same day, the Ministry held a similar workshop at Malindi Catholic Institute for Kilifi and Lamu
counties. The meeting was attended by farmers, and a representative from the counties, among

others.

On 9™ March 2021, public participation workshop was held at Bomet NCPB headquarters. The
meeting was attended by farmers, cooperative societies, NCPB, one-acre fund, KNCCI, and
representatives from the counties. On the same day, a concurrent workshop was held at the Kenya
School of Government which covered Mombasa, Kwale and Taita Taveta. The meeting was

9



attended by the youth. farmers, NCPB, a representative from the counties, and traders among

others.

On 11" March 2021, the Ministry held a stakeholders’ workshop at Kusyombunguo-Makueni
Wote for the Kitui and Makueni counties. The workshop was attended by various stakeholders
including cooperative societies, traders, farmers, and representatives from the counties.

The public participation records show that the CECM Caucus meeting was held from 21° to 25™
March 2021 at KALRO, Naivasha.

The technical committee held a workshop in Nakuru from 2" to 8" April 2021 to incorporate the
stakeholders and the CECM Caucus comments into the draft National Cereals Produce (National

Food Reserves) Regulations.

Through the letter dated 30" April 2021, the Ministry invited the NCPB and the National Treasury
to a retreat for the consideration of additional comments on the regulations scheduled for 3™ and
7™ May 2021 at the Dairy Training Institute Naivasha.

The draft regulations were presented before the 2" SWAG meeting on 20th to 21° May 2021 held
at KALRO Naivasha.

The technical team at the Ministry held a workshop for the review of the National Cereals Produce
Board Act and the development of the National Cereals Produce (National Food Reserve)
Regulations from 5™ to 10" September 2021 in DTI Naivasha. The review process of the draft
regulations was undertaken by the representatives from the State Department for Crops and
Agricultural Rescarch. Additionally. through letters dated 23" August 2021, the Ministry also sent
invitations to the Principal Secretary for National Treasury and Planning. the Jomo Kenyatta
University ol Agriculture and Agriculture and the University of Nairobi requesting their
attendance for the review process of the Act and the development of the Regulations.

The records from the public fora show that the Ministry consulted diverse varied groups of
stakeholders on several issues that arose from the proposed Regulations.

The stakcholders were allowed to review the Regulations and send in additional comments via
email to the technical team. At every stage of incorporation of the stakeholder’s comments, the
Ministry invited research institutions including JKUAT and the University of Nairobi to assist in
the interpretation of some of the comments.

From the records of public participation, it was apparent that the Ministry and the technical team
collated, reviewed and incorporated into the proposed Regulations the issucs raised and comments
received from the public participation workshops.
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5.2 National Level Consultations (Government)

The Ministry of Agriculture, Livestock, Fisheries and Cooperatives through the Directorate of
Crop Development and Agricultural Research facilitated the public participation fora and
participated in the public consultative forums among other national institutions. Other national
agencies involved in the consultation process included the National Cereals and Produce Board
(NCPB), and the National Treasury among others. These agencies provided useful comments for

the development of the proposed regulations.

5.3 County Government Level Consultations

From the public participation records shared by the Ministry, there was evidence of participation
of various county governments in the process of the review of the proposed regulations. More
specifically, the following counties participated in the public participation workshops held on

various dates in March 2021.

5.4 Research and Academia

There was a good representation of research and academia in the review process of the proposed
Regulations. At every stage, the Ministry ensured. that research institutions and academia were
involved in the development of the regulations including in incorporation of specific comments
from the stakeholders. For instance, the Kenya Agricultural and Livestock Research Organization
(KALRO), JKUAT and the University of Nairobi were invited to various meetings and had the
opportunity to present their comments on the proposed Regulations.

5.5 Private Sector

Different stakeholders from the private sector were able to attend the public fora held in different
counties. For instance, there was a representation of farmers and farm owners, farmers’
associations, cooperative societies, development partners including the World Bank, Community
Based Organizations, traders and investment companies among others.

The Ministry mapped stakeholders from various parts of the country for purposes of public
participation. Through the Joint Agricultural Sector Consultation and Cooperation Mechanism
(JASCCOM), the Ministry sent invitation letters dated 16™ February 2021 to the County Executive
Committee members for Agriculture, Livestock, Fisheries and Cooperatives to 39 counties. The
Ministry requested the Counties to facilitate the attendance of relevant stakeholders at the public
consultation workshops scheduled for 1% to 10" March 2021. The following counties were invited
to the public participation workshop; Narok, Nakuru, Nyandarua, Laikipia, Baringo, Kericho,
Bomet, Nyamira, Kisii, Homa Bay, Migori, Kisumu, Vihiga, Siaya, Elgeyo Marakwet, Nandi,
Kakamega, Busia, Bungoma, Trans Nzoia, Uasin Gishu, West Pokot, Mombasa, Kwale, Taita
Taveta, Kilifi, Lamu, Machakos, Makueni, Kitui, Nairobi, Kiambu, Murang’a, Nyeri, Kirinyaga,
Meru, Embu, Tharaka-Nithi, and Kajiado. Various counties were clustered in a centralized region
and the workshops took place concurrently being led by different representatives from the

Ministry.
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5.6 Stakeholder Reviews

The issues raised by stakeholders included questions involving representation in the Food Balance
Sheet Committee such as gender inclusivity, representation of other industry players such as the
poultry, government agencies such as Data Commissioner, KEBs and Ministry of Water and
Agriculture. The stakeholders made general comments relating to the preservation of perishable
products, processing and storage of food and establishment of an emergency fund to be set up to
ensure that food can be purchased in times of emergency so that the purchasing power of the people
is not affected among others.

5.7 Assessment of Adequacy of Public Participation Process

The Ministry undertook a mapping of various stakcholders from different levels as required in the
Statutory Instruments Act, 2013. The Ministry targeted a mix of stakeholders comprising farmers,
cooperative societies, farmers, traders, youth, development partners, representatives from
Veterinary Services, KEPHIS, Kenya National Trading Cooperation, Kenya Meat Commission,
Kenya Iisheries Services, Kenya Dairy Board, Agriculture and Food Authority. Warehouse
Receipt Council and the State Department for Livestock.

Research institutions and academic institutions such as the KEPHIS, University of Nairobi and
JKUAT attended and participated in the public fora.

Articles 1 and 6 and Chapter 11 of the Constitution recognize the devolved government. Paragraph
1, Part 2 of the 4™ Schedule to the Constitution of Kenya recognizes agriculture which includes
plant and animal disease control as a devolved function now placed under the mandate of the
county governments. In this regard, it was noted that there was adequate consultation of the county
governments. The representatives of different counties were consulted or participated in the
process of review of the proposed Regulations.

The Sector Working Group on Agriculture Policies, Legislation and Standards (SWAG-PLC)
considered the draft Regulations and consented to the Ministry for stakeholders’ consultation to
be conducted in different Counties across Kenya.

The outcome and the comments from the workshops were useful in the review of the proposed
Regulations. The private sector was also allowed to participate in the workshops. The Consultant
has reviewed the various records of public participation and the Ministry’s matrix on
implementation of the stakeholder’s comments and was satisfied that the draft Regulations
incorporated the comments and suggestions received from the stakeholders.

Overall, the formulation of the draft National Cereals and Produce Board (National Food Reserve)
Regulations 2021 was fully compliant with the law relating to public participation and stakeholder

engagement in Kenya.

The consultation outcomes are captured in the table below:
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5.8 Stakeholders’ Consultations Matrix

NO

Proposal

Opinib'ii from stakeholders

Response from the Ministry

Action Taken

The composition

of  the
balance
committee

food
sheet

The Food Balance Sheet
Committee should reflect both
gender and regional

representation.

The Ministry is bound by the

constitutional requirements on
gender and regional
considerations

The Representation of the food
balance sheet committee should
be expanded to include the
following offices; the County
the warehouse
receipt council, poultry
industry, KEBs, Ministry of
Water and Irrigation, Millers,
and Data Commissioner.

Government,

The Committee as constituted in
the regulations has
representation from all relevant
sectors, both the public and

private sectors.

The Committee is a technical
committee whose membership
is based on technical expertise
in various fields that relate to
food security, and some of the
representation will be required
on a need basis.

The of  the
committee should provide for a

secretariat of technical persons.

composition

This is an administrative issue
and will be handled as such.

The comment is well
noted.

‘Adequately
addressed.

Regulations are

adequate.

The position of KEPSA in the
committee should be replaced
with that of ASNET.

This will be considered for
amendment.

“ Amended regulation —

10(J) to replace
KEPSA with
ASNET.

There is a need to elaborate on
the roles and functions of the
officer of the General Manager

These regulations are anchored
on NCPB Act CAP 338 section
8 (1) which provides for a
Managing Director NCPB and
not a general manager

‘Reviewed section 10
(k) by replacing the

General Manager
with Managing
Director NCPB or

his representative as
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I |

Delinitions

General

Comments

The regulations should define
the term transaction levy

The regulations should define
the term sale

The regulations should define

the term lood insecure

population.

The term has already been
defined in the National Food

Reserve Fund.

The definition of the term sale is
within the context of the sale of
warehouse receipts

| the member of the

IFBSC and secretary.

Defined in the
National Food

Reserve Fund.

“Well clarified in the
regulations as the
sale of warehouse

receipts.

The term has already been
defined in section 2

There is a need to use an casier
definition of a digital food
balance sheet

The term has alrcady been
defined in section 2

Adequately defir 4
in -the - list ‘of

definitions.

}\c{éq'ualgl'y defined

Preservation methods should

be used to store the perishable
food crops. and the food reserve
should be processed to storable
forms.

The regulations are
drafted.

well

“There should be a committee in

place to vet people for the
position of the chairperson of
the committee who can then
submit qualified persons to the
president for him to choose
from.

General Comment

General Comment

in  the list of
definitions.

Techniques of
preservation are

opcrational issues.

General Comment

The process of  farmers
depositing commodities

awaiting prices to stabilize
especially on storage charges

with reference to operations of

Farmers with the comﬁmdity
that meets set standards shall
their
certified warehouses

present commodity to
and a

receipt issued as a sign of

 Noted

Noted regulations—
adequate

This is a general

comment and does
not require
amendment in the

Regulations
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|the warehouses should be

elaborated

ownership of the specified |

commodity in the warehouse.

The storage charges on
commodities stored by farmers
will  be  determined by

warehouse operators based on
the WRS Act and Regulations

Establishment of | An emergency fund should be | This is provided for in the Legal | Legal  notice  on

an emergency | set up to ensure that food can be | notice on  National Food | National Food

fund purchased in  times  of | Reserve Fund Reserve Fund
emergency  so  that the

purchasing power of the people
is not affected.

The funds should be effectively

utilized to prevent

misappropriation of funds.

The funds will be subject to
PFM Act. 2012 and the
regulations therein.

Addressed under the
proposed regulations
establishing the
National Food
Reserve Fund

The initial  capital of
15,000,000,000 is not enough
and should be increased to
20,000,000,000/-

The initial capital is based on
base stock and
stabilization stock

price

T flé})roposal is noted
for action.

word MAY in the
statement  “Treasury MAY
allocate additional funds
cater for the deficit” should be

replaced by the word SHALL;

The

to

The word May allows for

discretion on resource

allocation., besides
appropriation is a legal mandate

by Parliament.

Adequately prov1dcd
for in the regulations.

The pegging of the Fund on the | This year 2020/2021 was just | This will  be

current year 2020/21 should be | used as a base year to guide | reviewed to align

elaborated. immediate action. with  the current
situation.

The regulation is
on what
be  the
position of the
treasury of missed

silent
will

Careless handling of stored
grains should attract

consequences the

1o
management by replenishing

15

NFR will be dealing in
warehouse receipts. The receipt

system offers a safeguard

Regulation s

adequate




technical

opportunity of

storage
management and
Afflatoxin attacks
on stored grains.

the fund equivalent to the loss

incurred.

against losses that may arise
from storage.

Functions of the
corporation

Price stabilization

» The

Buying food reserves directly
from local farmers

Board should have
conversations with the farmers
to ensure the pricing is set right.

NFR will procure warehouse

receipts including from
producers but not physical
stocks.

NFR will procure warehouse

receipts including from.
producers but not physical
stocks. Prices will be based on

market forces.

Addressed n

regulation 8

Addressed
regulation 8

stabilized it should go straight
to the targeted consumer, not
businessmen.

targeted to benefit both the
producer and consumer.

regulation 8

The Board should consult the
Competition Authority when
setting prices

food balance  sheet
committee when undertaking
market intelligence and price
monitoring should only

monitor but make sure that the

The

not

seller and the buyer both are
comfortable with the price of
the listed commodities.

Price stabilization refers to the
purchase and sale of stocks into
and from the National IFood
Reserve and does not imply
controlling prices.

The price will be determined by
the market forces through the
commodity exchange.

Amended uie
definition of price
stabilization to

provide clarity.

The initiation  of  price | The parameters for | Well addressed in the
stabilization  needs  further | consideration of price | regulations
clarification. stabilization ~ measures  are

provided under Regulation 8 (3)
Once the price has been | Price stabilization is primarily | Well addressed in

The Rééillations are
adequate.
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Price stabilization in the market

Price stabilization is primarily

Well addressed in |

food
commodities

reserve

reserve commodities should be

expanded to include the
following; Wimbi/sorghum,
Sweet potatoes Irish potatoes,
Cassava, milk, meat wheat,
Camel meat, Goat meat,
bananas and perishable fruits
after they have been preserved,
Animal/Livestock, drought-
resistant foods e.g. Yam and
cassava powder, green grams,

millet etc.

3. | Lack of polic‘ywto
guide on how | by selling to the processors at a | targeted to benefit both the | regulation 8
bumper harvests | minimum price who in turn add | producer and consumer.
can be effectively | value and they can get to the
managed. common citizen at a subsidized

price.

). | Surplus proceeds | The surplus money gotten from | The provision of farm ianItSAt_()__ The proposaAl“ s
from sales. sales should go to subsequent | farmers is outside the scope of | noted.

farm inputs farmers. the National Food Reserve.

10. | The base stock is | The country’s food supply | The base period is informed by | Well addressed in the
inadequate for the | should in the form of base stock | the time required to import food | regulations.
determination of | be expanded to enhance stock | commodities from any part of
the national food | stability i.e. to 5 or 8-month | the world to address the food
reserve quantities. | population food intake. shortage.

There is a need to stock enough | The three months stocks are | Well addressed in the
food reserves and avoid buying | adequate as a reserve regulations
food commodities from outside
the Country.
1. | List of National | The list of National food | The ministry/board is bound by | List deleted under

the NCPB Act section 13 which
lists the crops as follows; maize,
wheat, Bixa annatts, Cashew-
nuts and Rice paddy

The CS however has powers
under section 30 of the NCPB
Act to amend the schedule as
deemed necessary.

the regulations and
reference made to the
Schedule in the Act.

The First Schedule of the Act
and regulations should be the
same, which provides for the
List of National food reserve
commodities.

The Ministry/ Board concurs
with the comment.

List deleted under
the regulations and
reference made to the
Schedule in the Act.
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There should be an cquilablc
and efficient distribution of the
strategic food reserve
commodities from every region

of the Country.

The recourse of farmers who
have perishable goods in the
case of price fluctuation.

The rminislry/lmard is bound by
the NCPB Act section 13 which
lists the crops as follows: maizc,
wheat, Bixa annatts, Cashew-
nuts and Rice paddy

The CS however has powers
under section 30 of the NCPB
Act to amend the schedule as
deemed necessary.

List deleted under
the regulations and
reference made to the

Schedule in the Act.

The regulations as currently
drafted deal with Schedule
commodities in the NCPB Act

30 which

section makes no

provision for perishable goods.

In addition, price stabilization is

aimed at mitigating price

fluctuations.

/:\raéqualely
addressed

Guidelines for the
operationalization
ol the National
Food Reserve are
missing

| Role of County

Governments

The ministry should formulate
operational
policy

and publish

guidelines and other
and

Food

instruments  to  govern

manage the National

Reserve

It 1s not necessary to formulate
and publish separate operational
guidelines as this has been
provided for under WRS Act
and its Regulations.

The draft NCPB (National IFood
Reserve Regulations, 2022 has
been improved to provide clarity
on physical stock and base
stock.

“The regulations should provide
for the roles of the Counties

18

The
participate in the food balance
sheet committee through their
representative and act on the
advice from the committee

County  governments

Amended regulation
5 by inserting sub-

regulation (2) to
provide clarity on the
physical stock as

being held in form of
Warehouse Recel

Introduced

regulation 9
providing guidelines
on release  and
replenishment of

base stock.

Well provided for in
membership of the
committee;
regulations 10.




| Regulation 11 (b)

was amended to
provide advice to
County
Governments

The Committee should advise

The Board and the Counties

Amended to plowae

both CS and Counties on the | require such information for | advice to County
food situation planning and management Governments.
(4. | NFR vs SFR There should be clarity to | The Strategic Food Reserve Iiegulatlons o
remove conflict with SFR | Oversight Board established in | adequately  clarify
Board 2015 under legal notice no. 15 | the role of NFR and
was in charge of SFRTF but | there is no conflict.
both the SFROB and SFRTF
were wound up by the Cabinet
Secretary for~National Treasury
in accordance with PFMA.
National Food Reserve (NFR) is
proposed under these
regulations.
5. | The Board is | The National Treasury should | The recommendation given is in | Regulations were
be consulted in relation to the | line with the Public Finance | reviewed and

empowered to set
up National Food
Reserve Fund,

the mandate
given to CS

but
1S

funds as they are established
under the National Treasury
(PFMA).

Management Act.

separated into two, as
follows:;

a) The first set
is to focus on
operation and
management
issues
relating to the
National
Food Reserve
under the
NCPB Act.

b) The
set is to focus

the

second

on
establishment
and

19
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6. Impact
6.1 Impacts on Fundamental Rights and Freedoms
The proposed Regulations shall have a positive impact on the fundamental rights and freedoms in

the following ways: -
i. Economic and Social Rights

The primary objective of the draft National Food Reserve Regulations 2021 is inter-alia to provide
for food commodities price stabilization. Under clause 8 of the Regulations, the price stabilization
measures to be employed include the sale and purchase of food reserve commodities into and out
of the National Food Reserve through the Warehouse Receipt System. This framework seeks to
promote socio-economic rights as guaranteed under the Constitution. Article 43(1)(c) provides that
every person is entitled to the right to be free from hunger and to have adequate food of acceptable
quality. In the implementation of the said Regulations, this right will be realized because prices of
goods and services will be stable and affordable to many citizens thus increasing their purchasing
power to enable them to sustain themselves from hunger and poverty.

ii. Access to Information

The draft Regulations establish systems where information will be available for access by the
public. For instance, the Food Balance Sheet Committee is the custodian of relevant information
relating to the national food reserve. This information is important in advising the Cabinet
Secretary, the Board and the County Governments on the country’s food supply, utilization and
distribution status. This provision re-enforces the right to access to information guaranteed under
Article 35 of the Constitution.

iii. Consumer Protection

Article 46 of the Constitution provides that every consumer has a right to goods and services of
reasonable quality as well as to the information necessary for them to gain full benefit from goods
and services. The Regulations will cushion consumers from the fluctuation of prices through price

stabilization thus promoting consumer protection.
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7.1 Impacts on the Public Sector

The proposed Regulations will have both direct (immediate) and indirect (incidental) impacts on

the public sector in the following ways:

a). Direct (Immediate) Impacts

I.

1.

v,

V.

V1.

VIil.

The Government will establish a harmonized and streamlined National Food Reserve in
the Country under one agency. This will remove the effect of competing interests from
other multiple agencies with other roles in food reserves management.

The regulations will enhance the management of the National FFood Reserve with a central
command. This will reduce the decision-making time as well as avoid expensive time
delays decision making.

There will be an assurance of adequate food stock availability and price stability with the

_ establishment of a functional, efficient and effective National IF'ood Reserve by flattening

out food supply and price fluctuations across surplus and low supply periods.

The immense NCPB storage capacity which is currently underutilized (13%) will be put
into economic use by the Board and also made available (at least 25% of capacity) to
private sector actors involved in the National Food Reserve stock management, earning the
Board rental revenues.

There will be a reduction in public cost in the management of the National Food Reserve
with the private sector holding and managing most of the food reserves in the country. The
private sector will therefore bear most of the cost of food stock management, saving the
government the current high cost of food stock management.

Restructuring of NCPB to enable the Board to undertake commercial storage and trading
in food commodities alongside the role of being the National Food Reserve Agency will
allow the generation of own financial incomes and thus reduce dependency on the
exchequer.

The warchouses and cooperatives affiliated with NCPB Trading Agency will provide
extension and input services to registered farmers as part of business development
complementing services of the stretched public extension and inputs supply services.

The Food Balance Committee advisories to the National Food Reserve Agency will be
informed by specific developed tools and analytics that support decision making, thus
decisions will always be better informed and in the public interest.

The food reserve physical stock and warehouse receipts will be competitively procured and
sold, and thus more transparent, eliminating possibilitics of any underhand dealings that
may result in loss of public assets and resources.

The transaction levy introduced towards cost—-recovery and sustainability of the National
Food Reserve Fund will generate additional revenue for the government which may be
applied to the management of the national food reserve.

b). Indirect (Incidental) Impacts
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1v.
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Vii.

The development of an efficient National Food Reserve will support and fast-track full
implementation of the warehouse receipt system Act 2019 and WRS Regulations 2021. This
will facilitate the development of a functional and effective warehouse receipt system in the
country to the benefit of all stakeholders including the smallholder farmers.

The clustering and registration of smallholder farmers and agro-dealers around aggregation
centres (cooperatives or warchouses) for storage, bulk inputs sourcing and marketing will
provide real-time data on the active number of actors in each of the staple food commodities
value chains, production, stocks and stock movement, inputs and services sources and
requirements. It will produce marketing for more informed planning and decision-making.
The increased use of certified, licensed more appropriate and suitable warehouses in the
country for storage will significantly reduce the post-harvest losses of agricultural produce.
This will reduce the need for food imports to bridge the frequent food deficits.

The WRS will provide individual County Governments with a well-organized agriculture
marketing structure at the local level inclusive of all the WRS actors and producers for
effective regulation and better coordination of the sector in the county. This will promote
agricultural produce value chains, agro-processing and trading developments in the counties.
Promotion and adoption of food safety, hygiene and produce quality standards envisaged in
the WRS will ensure access to quality and healthy food in the country, reducing health
challenges resulting from consumption of poor quality food, contaminated and unhealthy
foods, contributing to reducing public health provision costs.

Improved access to affordable finance by farmers and traders using WRS receipts as collateral
will provide the much-needed capital to enable the farmers and traders to increase their
production and grow their businesses respectively, increasing agricultural production and
trading and also contributing to the growth of the agricultural and the national GDP.

Better storage facilities and localized warehouse receipting can help farmers and local
communities hold back more harvests for their local consumption requirements, enhancing
local food security and reducing the dependency on relief food.

7.2 Impacts on the Private Sector.
The proposed Regulations will have both direct (immediate) and indirect (incidental) impacts on

the private sector in the following ways:

a). Direct (Immediate) Impacts

ii.

The regulations will ensure increased private sector participation in the National Food
Reserve management through business opportunities created in the design of the proposed
National Food Reserve, and the conducive policy environment that supports the growth of
predictable agricultural markets.

The competitive procurement and sale of Food Reserve physical stock and warehouse
receipts in a transparent manner will eliminate fears and suspicions of unfair trade
practices. It will also attract more private sector actors’ participation in the opportunities
created in the WRS and the National Food Reserve.
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VII.

XI.

Food availability, food access and price stability will be more guaranteed to the population
with the establishment of a functional, efficient and effective National IFood Reserve by
reducing food supply and price fluctuations across surplus and low supply periods.
Private sector actors in the principle NFR commodities including traders and millers will
be assured of more reliable availability of these NIFR commodities for enhanced viability,
growth and sustainability of their business.

Private sector actors in the principle NFR commodities including traders and millers
dealing in NFR commodities will benefit from price stability for these commodities as a
result of the commodities’ reduced price fluctuations and thus better plan for viable and
sustainable businesses in these commodities.

The clustering, registration and organizing of smallholder farmers around aggregation
centres (cooperatives or warehouses) for storage, bulk inputs sourcing and marketing will
enable farmers to benefit from economies of scale in inputs sourcing and collective
marketing. o

The increased use of more appropriate and suitable warehouses for produce storage will
significantly reduce the post-harvest losses of agricultural produce and thereby increase
farmers, traders and processors' returns.

Increase access to reliable real-time industry data and information to inform business
decisions making.

Provide surplus-producing smallholder farmers with a market window that can help them
secure the best possible deals during produce harvest seasons.

Promote fair trade practices and eliminate unscrupulous players in the agriculture produce
value chains marketing, and especially the exploitive middlemen.

The transaction levy introduced will increase the cost of doing business for industry actors
in the NFR commodities and will be transferred to consumers in the form of food price
increases.

b). Indirect (Incidental) Impacts

1.

The private sector investing in the WRS and produce trade will be able to access and
utilize part of the idle immense NCPB storage capacity for use, saving them the huge
capital investment required to put up such facilities or leasing unsuitable food storage
facilities.

Farmers registered with their local warchouses/cooperatives will enter into production
contracts with them, guaranteeing them stable produce markets and prices.

The reduced fluctuations in produce prices and supply through the season will increase
the confidence of farmers, traders and other agro-preneurs to sustain and increase their
production and business volumes.

The development of an efficient warechouse receipt system will transform agricultural
production, trading and agro-processing businesses enhancing their sustainability and
viability

NFR commodities’ farmers, traders and businesses will benefit from the alternative
extension, input and business development support services from warehouses and
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cooperatives affiliated with NCPB Trading Agency to complement services received
from the public extension and inputs supply services.

vi.  Enhance quality and safety standards of produce from the farms, stored and processed
products to better promote human and environmental health and safety.

vii.  Increase access to affordable credit for farmers, traders and other WRS receipt holders
for re-investment to increase production, value addition or diversify operations.

viii.  Better storage facilities and capacity, and localized warechouse receipting will help
farmers hold back more harvests for their local consumption requirements, enhancing
household and local food security, and reducing the dependency on relief food.

ix. ~ Promote the development of organized and better-structured agriculture produce
markets with harmonized produce/product quality and operations standards.

x.  Create employment opportunities in the increased agricultural production, warehouse
receipt system operations and trade, thus improving the livelihoods of many families
across this system.

8. Monitoring and Review.

Monitoring and evaluation (M&E) of the regulations is important in determining their
effectiveness, efficiency and adequacy in achieving their intended objectives and purpose. It
informs the government and players in the sector whether the regulations are working. Proper use
of M&E mechanisms constitutes a major change in the operational style and working culture of
regulatory authorities that enables them to set up a process of continuous learning through
experience and evidence. A well-functioning system of M&E would directly influence the ability
of regulations to foster competitiveness and economic growth in the sub-sector. A review of
regulations will ensure it is consistent and effective in regulating the activities in the sub-sector.

It is expected that the Regulations shall be a subject of great interest to all stakeholders, particularly
because of their potential to establish and maintain a national food reserve as well as stabilize food
prices in the country. The Ministry of Agriculture working together with the County Governments
and the NCPB should work hand in hand to initiate, facilitate and promote research and surveys to
review the adequacy and effectiveness of the regulations towards promoting the growth and
development of food security in the country. The information collected from the research and the
various stakeholders in the sector may be used to enhance prudent planning and decision-making
process and also enable the NCPB and the County Governments to conduct a survey of the sector
to find out whether the objectives of the regulations have been met and identify areas for

improvement.

The proposed regulations require the NCPB through the I'ood Balance Sheet Committee to collect,
analyze and keep relevant information for the sector. Regulation 12(2) requires the Committee to
manage the digital food balance sheet and undertake market intelligence and monitor food prices
in the market. The digital food balance sheet is a tool used for monitoring and evaluating the
national food patterns to inform food security policy interventions in the country.
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9. Contact

The Principal Secretary

Ministry of Agriculture, Livestock, Fisheries & Cooperatives,

State Department for Crop Development and Agricultural Research,
Kilimo House, Cathedral Road,

P.O Box 30028 00100,

Nairobi.

Phone number: 4254 20 2718870

Email: psagriculture(@kilimo.go.ke
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Imported products are |

m also not covered
' under the WRS Act.

Commodities What is
| in the Schedule?

 the 1™ Schedule

| Act and therefore Regulations

[ |
3. ; Value chains _ Affirmative action to Rice is among the crops in the | No amendment
|  focus on orphan crops | Schedule. |
and disadvantaged such | The list of NFR commodities |
V as rice and cassava  1s provided for in the current |
| . ' Act and therefore Regulations | |
" can only be expanded through |
| amendment to the Act. |
4. ' NCPB Act be | NCPB Act be amended | Noted. This will be done Not amendment in
m amended : * to factor in more through NFR Bill the regulations
] | ' commodities B |
5. ' Value Chain Specify from onset The regulations are adequate | No amendment
specific foods ~as in R. 2 food reserve required w
| | ‘ commodities mean food |
| | - commodities as listed in the _
M | First Schedule of the Act ”
6. ' National Food w Need to expand value The list of NFR commodities | No amendment |
| Reserve ' chains in the First is provided for in the current | “
| - Commodities First ~ Schedule beyond maize, | Act and therefore Regulations | |
' Schedule of NCPB Wheat can only be expanded through _
| Act R ' amendment to the Act. |
7. ' National Food Expand to other value | The list of NFR commodities | No amendment
Reserve ' chains, not only those in is provided for in the current
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Remember farmers do
buy farm inputs on cash.
Selling in credit will
cripple small stale
farmers

WRS allows for redemption
and cash settlement of
deposited commodities either
partly or wholly. Additionally,
a Warehouse Receipt can be
used as collateral to obtain
cash from participating
financial institutions.

10. 19 Basestock ... National Food The regulation is adequate. Not amended
” ....National Food ' Reserve reduces below

ﬁ Reserve reduces to | the level of base stock

| the level of base

stock

| 9and 10 | The base stock can i)  The existing The Committee already exists | Not amended

11,

last for 3 months
Why do we need an
extra committee( W
Balance sheet)
meeting monthly to
| recelve reports from

committee which is |
already in place (9(1) |

already another “ i

committee should be
modified to carry on
the mandate of the
proposed Balance
sheet committee

The Balance

Committee should if
its ‘must’ be enacted |
at least meet after |
every 3 months to
save on already

and the regulations is only
anchoring it in law

The functions of the Food

' Balance Sheet Committee go

beyond decisions on the base

|
i
|
|
|
]
|
i
|
|
|
|
|
|
|
|

' Not amended
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14 11 - Membership of ' Include qualification of | Recommendation adopted and | R.11(a) amended
| _ - committee _ chairperson and years of | changed to provide clarity on | to read * A
| | experience qualification and experience Chairperson who
| _ | possess a basic
m degree from a
| | _ University
_ recognised in
| Kenya and at least
| _ 10 years relevant
| “experience on
“ matters relating to
| food security’
15. |11 Membership of the Have a farmer, on the It is a technical committee No amendment
committee- farmers | ground, being in the whose functions as outlined in
(practical) are not committee especially a R. 12 require specific
represented small scale farmer expertise e.g. digital food
balance m:mmr market m
intelligence, early warning and |
price stabilization
116, |11 Membership of the Include State Department | It is well represented by ' Not amended

e

committee Exclusion
of one state
Department

of Cooperatives from
MoALF&C

Department of Crops,
Livestock and Fisheries which
are also vested with the

responsibility of establishment |

of cooperative societies
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Food Balance
Committee
Membership focusing
on policy members

_ Farmers, Youth, PWDs

|
|
|
|
|

Co-opt other actors,

There is no need for co-option M No amendment
because the required technical |

expertise is provided for in the |

current membership. |

The Act does not provide for

co-option

| 21. |11 Membership of the The Cabinet Secretary to | The food balance sheet “ No amendment
“ Committee - make the appointments. | committee is a committee of
Appointment of the | the Board as provided in
committee Members. | Section 6 of the NCPB Act.
_ In the proposed bill, the issue
has been provided for in
_ | Section 27.
2% Ll Member appointed The appointing authority | Reviewed to provide clarity R. 11(i) amended
“ under (i)- A | may not be able to in11(1) in respect of the to read “A
' representative from | objectively Nominate a nominee from Universities representative

the Joint Technical

Committee between
the universities and
the Government on

food security

- person as the group is not
- properly recognized in
' the governance structure

and besides, it’s not a

recognized entity (Non-

State Actor)

from Academia or
Research with
knowledge and
experience on
Food Security.”
R. 11(j) amended
to read A person
nominated by the
Agriculture Sector
| Network.”

and 11(j) in respect of the
nominating authority for the
ASNET representative




23

13 (a)

T
|
1
{

' General provisions

| Purchase of National

M Food reserve stocks

| through the

- warehouse receipts
'Need to indicate as |
the warehouse receipt |

|

Indicate: purchase of
National Food Reserve
stocks through the
warehouse Receipts
System as defined in *
No. 18 0f 2012’

The regulation is adequate.

Not anT ™

24.

National Food
Reserve Fund

[t should be captured
how much it may draw
from the Annual national
Budget or total budget of
Ministry of Agriculture

The regulation is adequate. It
states the activities that will be
funded by the National Food
Reserve Fund. The details as

to the amount will be
addressed in the Public
Finance
Management(National Food
Reserve Fund) Regulations.

' Not amended

2.

The NCPB Act and
Public Finance
Management (SFR) Trust
Fund regulation to be
reviewed with a view to
realigning and
reconciling their mandate
to the devolved system of
government and the
county government to
immediately take over

The reforms and legislative

reviews are currently on going
e.g. there is a proposed bill on

National Food Reserve and

Trading corporation Bill 2022

and proposed National Food
Reserve regulations

{

Not amended
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fluctuation in commodity
prices.

|

29. | General Food safety and -Clean testing It is outside the scope of this | Not amended
Comment | quality not articulated | mechanisms for draft Regulations. Addressed |
Mycotoxins by other laws.
-Food waste The deposited commodities
management- shall be expected to comply
decontamination with the set commodity _
PHL, Cold storage quality and safety standards. | "
30. | General Role of County How do they contribute | The Counties undertake the | Not amended "
Comment | Government to the NFR licensing of warehouses, ! "
farmer registration, provision |
of extension services and are
members of the food balance |
sheet committee and the _
Warehouse Receipt System |
Council. m |
31. | General Ensuring Small Systems that are pro- WRS provides for transparent | Not amended w
comment | Holder farmers small holder swift buying | price discovery and sale of “
benefit directly and swift payment commodities by |
Cartels, swift action farmers’/farmer groups thus m
limiting exploitation by | |
middlemen. m "
32. | General Imports Clearly articulate when | NFR will not import. The CS | Not amended |
comment NFR will absolutely have |

to import

in charge of agriculture shall,
on advice of the Food balance
committee, cause the

11
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36. | General Pricing... Public and | Lobby government on Noted. This can be addressed | Not amended
Comment | private partners quote | tax on inputs- cost very | through improving production
low prices because of | high efficiency and other
low prices in administrative measures.
neighbouring
countries H
Sk | General Loss of cereals Partner with development | Noted - No amendment
- comment (maize) in NCPB partners to distribute
stores food to scarce food areas
to reduce waste (Donate
or sell at fair price)
38. | General More intention and Noted No amendment
comment | affirmative action
should be set aside
for youth to being
part of the actors?
39. | General The mandate of NCPB is mandated to buy No amendment
comment | NCPB should be

reviewed such that
the board buys only
from contracted
farmers and the prices
be announced ahead
of the production
season

from Kenyan producers at
competitive prices.
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RESOLUTIONS BY POLICY, LEGISLATIONS AND STANDARDS SECTOR WORKING AGRICULTURAL GROUP MEETING HELD ON
30™ NOVEMBER 2020 AT HERITAGE HOTEL- NAIVASHA

Responses on The National Cereals and produce Board (National Food Reserve) Regulations 2020 by Drafting team

S/Ne. |Issue Recommendation Uﬁ??m team comments Action taken
1.| Introduction; long | Sec 30 empowers Sec 30 empowers CS to develop the The long title has been
title- citation of CS to develop the | regulations aligned according to
chapter 388 regulations, ) i the relevant section
sections (4, 5(2) (e), 6,13,14 are -
elaborate the other unnecessary details
sections (4, 5(2) (e), ‘
6,13,14
2.| The Board Funds are .The recommendation given is in line Regulations reviewed
empowered to set | established under | with the Public Finance Management and separated into
up National Food | the National 1.Act ‘ two, as follows;
Reserve Fund, but | Treasury (PFMA) .
the mandated is who need to be o) Rirstiset (o
given to CS Consulted focus on

operation and
management
issues relating
to the National
Food Reserve
under the NCPB
Act




S$/No. |Issue Recommendation Drafting team comments Action taken
b) Second set to
focus on the
‘ establishment
- and
management of
the national
food reserve
) Fund under the
, PFM Act.
Regulation §; Consult the { Price stabilization refers to the purchase | Amended the
Setting price Competition Act on | and sale of stocks into and from the definition of price
stabilization setting of prices National Food Reserve and does not stabilization to provide
imply controlling prices clarity
NFR vs SFR Clarify to remove Strategic Food Reserve O<ma6:w Board | Regulations
conflict with SFR established in 2015 under legal notice adequately clarify the
Board no. 15 was in charge of SFRTF but both | role of NFR and there
the SFROB and SFRTF which were is no conflict
responsible for SFR were wound up by
the Cabinet Secretary National Treasury
in accordance with PFMA.
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S/No. |Issue Recommendation - Drafting team comments Action taken

National Food Reserve (NFR) is
proposed under these regulations

5.| Membership of the | Elaborate on roles | These regulations are anchored on Reviewed section 10
Committee Section | and functions of the NCPB Act CAP 338 section 8 (1) which (k) by replacing the

K; General officer provides for a Managing Director NCPB General Manager with
Manager and not a general manager - Managing Director
NCPB or his

representative as the
member of the FBSC
and secretary

6.| Operation of Elaborate on the Farmers with commodity that meets set | This a general
Warehouses process of farmers standards shall present their commodity | comment and does
depositing to certified warehouses and receipt not require
commodity awaiting | issued as sign of ownership of specified amendment in the
prices to stabilize commodity in the warehouse. Regulations
especially on

| The storage charges on commodities
stored by farmers will be determined by
warehouse operators based on the WRS
Act and Regulations

storage charges







Drafting team comments

Action taken

2020/2021 was just used as base year to
guide immediate action T

To review to align with
current situation

S/No. Issue Recommendation
meEi&N . Elaborate on
pegging the Fund
Capital Fund Pegging
on the current year
2020/21
Role of County Provide for roles of
Governments the Counties in the

regulations

Participate in the food balance sheet
committee through their representative
and acting on the advice from the
committee

Well provided for in
membership of the

committee; regulations
10.

Regulation 11 (b)
amended to provide
for advice to County
Governments

Advice both CS and
Counties on food
situation.

Board and the Counties require such
information for planning and
management

Amended to provide
for advice to County
Governments
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~ ¢ .
2D SWAG COMMENTS

a , : A
National Cereals and produce Board (National Food Reserve) Regulations 2020
ISSUE RECOMENDATIOS DRAFTING TEAM | ACTION TAKEN
~ R ¢ COMMENTS
Food balance Sheet Committee | Include County Government County Government | No mamwmamzﬂ

representation in the committee

representation in

o the committee is v
~ ¢ adequate
Membership of the committee Replace KEPSA with ASNET ‘Considered for Amended
10(3) amendment regulation 10(J) to

) replace &EPSA with

__|ASNET
Rephrase to read: a representative County Government | No mBm:QBm%
10 (e) from agriculture committee of CoG representation in - ¢
, R ¢ the committee is
- i adequate
s ~
(4
ER ¢

‘

N ‘e







| ~
2N SWAG COMMENTS ON NATIONAL FOOD wmmm_w<m AND TRADING CORPORATION BILL )
Issue Recommendation Draftjng team comments Action taken
MwS “{-:Numbering put as 1 instead Typing error Amended appropriately
of () :
Board of Corporation 8(f) Rephrase the statementsto | Need to provide clarity on Amended clause §f) to
read: membership at clause 8 (f) | specify CECM responsible for
Agriculture as one of th
i)One CECM who-shalt Board members
~ represent the County d
|-Government , .
Roles of the County Replace the County CECMs are part of the No amendment.
Governments: 23(3) Government with CECMs County Governments. ~
- g L J
# Section 23(1) issue of | Introduce concurrent | Food mmnc:Q isa .cmmﬁ
board collaborating with | functions for NG and CG human right guaranteed in
counties on u_\oac&on 3 the CoK and therefore -~
of food 23(1) remove board because | everyone has role to play.
food production is county Collaboration between NG
function o and CG is important. v
~ . ¢ .
3 ~
. L J
¢
‘
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RESPONSES BY DRAFTING TEAM ON STAKEHOLDER COMMENTS ON THE NATIONAL FOOD RESERVE
REGULATIONS DRAFTING TEAM DTI WORKSHOP 6" May 2021

S/ Clause/Sec % Issues by Recommendation by Drafting Team . |
N . Action Taken M
o. tion stakeholder stakeholder Comments *
National The food | The Food Balance Sheet | Bound the constitutional | Noted
Food balance  sheet | Committee should be | requirements w
Reserve committee. gender and  regional ‘
Regulation sensitive. |
10 :
National The Representation Qmﬁjm Committee has | Adequately addressed
Food composition of | County mo<m33w3m is representation from all
Reserve the food low. \ relevant sectors
Wmoc_mﬁ_g Ww_ﬁmﬂmﬁwﬂwmﬁ The committee should
work hand in hand with
the warehouse receipt
council as they
complement each other
National Membership of | A representative should | Committee has | Adequately addressed
Food the Committee | be selected fdom the | representation from all
Reserve poultry industry.¢’ relevant sectors
Regulation % |
10 |
National Transaction levy | Define the term Defined in the National Defined in the National
Food transaction levy Food Reserve Fund Food Reserve Fund
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Clause/Sec
tion

Issues by
stakeholder

Recommendation by
stakeholder

Drafting Team
Comments

Action Taken

various field that relate to
food security

National
Food
Reserve
Regulation
10

composition of
the committee

To include representatives
| of farmers CGA and
Millers

Food balance sheet
committee is a technical
committee whose
membership is based on
technical expertise on
various field that relate to
food security

There is a representative
of the Kenya Private
Sector Alliance

Addressed in the
regulation 10

National
Food
Reserve
Regulation
- First
Schedule

Perishable food
crops

Preservation methods
should be used to store
the perishable food crops.

General Comment

Techniques of

| preservation are

operational issues.

National
Food
Reserve
Regulations
- First
Schedule

Strategic Food

Reserve

| commodities

The food reserve should
be processed to storable
forms.

General Comment

Techniques of
preservation are
operational issues.
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N Clause/Sec Issues by Recommendation by Drafting Team "
. Action Taken
o. tion stakeholder stakeholder Comments
National Establishmentof | An emergency  fund | Legal notice on National | Legal notice on National |
Food an emergency | should be set up to ensure | Food Reserve Fund Food Reserve Fund
d Reserve | fund. that food can be |
| Regulation | purchased in times of W
| 12 emergency so that the |
purchasing power of the
people is not affected.
National The regulation | Careless handling of NFR will be dealing in Regulation is adequate
Food is silent on what | stored grains should warehouse receipts.
Reserve will be the attract consequences to The receipt system offers
Regulation | position of the management by safeguard against losses
222 treasury of replenishing the fund that may arise from
' missed technical | equivalent to the loss | storage. !
| | opportunity of | incurred.
storage
management
and Afflatoxin
attacks on |
stored grains
National ' Functions of the | Buying food reserves NFR will procure | Addressed in regulation 8
Food corporation - directly from local farmers | warehouse receipts m m
Reserve _ including from producers _
Regulation but not physical stocks. ,_ _
|
| |

|
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N Clause/Sec Issues by Recommendation by Drafting Team Action Taken
0. tion stakeholder stakeholder Comments
National The dﬂooqw;m&\ should not only | Price will be determined | Regulations adequate
Food balance  sheet | monitor but make sure | by the market forces
Reserve committee that the seller and the | through the commodity
Regulation | when buyer both are | exchange
9 undertaking comfortable with the price
market , of the listed commaodities
intelligence and |
price
monitoring.
National Surplus The surplus money gotten | Provision of farm inputs to | Noted
Food proceeds from | from sales should go to | farmers is outside the
Reserve sales. subsequent farm inputs to | scope of the National
Regulation farmers. Food Reserve
14
National Food insecure Define the term Term defined in section 2 | Adequately defined in the
Food population list of definitions
Reserve
Regulation
2
National Definition of | There is a need to use an | Term defined in section 2 _ Adequately defined in the
Food digital food | easier definition. | list of definitions
Reserve balance sheet. _,_
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Clause/Sec Issues by Recommendation by Drafting Team :
M. tion stakeholder stakeholder Comments Action Taken
Regulation address food
73 requirements of food
insecure population for a |
period of 3 months. M
| _
National Capital of the | How will the fund be | The funds will be subject | Addressed under the
Food fund effectively  utilized to|to PFM Act,2012 and the | proposed regulations
Reserve prevent misappropriation | regulations therein. | establishing the National
Regulation of funds. | Food Reserve Fund
14 |
National The initial | The initial  capital of | The initial capital is based | Noted
Food capital of the | 15,000,000,000 is not|on base stock and price
Reserve fund enough and should be | stabilization stock |
Regulation increased to _ ﬁ
16 20,000,000,000/- | |
i |
National Treasury MAY The word MAY to be The word May allows for m Adequately provided for |
Food allocate replaced by SHALL discretion on resource m _
Reserve additional funds allocation. | __
Regulation | to cater for the Appropriation is a legal w |
22,1 deficit mandate by Parliament | _
National In the case of These regulations are ' Adequately addressed
Food perishable dealing with ~ Schedule | M
Reserve goods, what commodities in the NCPB ’ “
should the Act section 30 which has | |
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Clause/Sec Issues by Recommendation b Drafting Team .
M_. tion stakeholder stakeholder ’ Comments Actiontiiaken
The CS has powers under
section 30 of the NCPB
Act to amend the . |
schedule as deemed h. |
necessary. | |
National List of food | Add milk, meat and wheat | We are bound by the list deleted under the
Food commodities to the list NCPB Act section 13 regulations and reference
Reserve which list the crops as made to the Schedule in
Regulation follows; maize, wheat, the Act.
- First Bixa annatts, Cashew-nuts
Schedule and Rice paddy
The CS has powers under
section 30 of the NCPB
Act to amend the
schedule as deemed
necessary. _
|
| National  List  of food ' Camel meat and Goat | We are bound by the list deleted under the _
m Food commodities in | meat should also be | NCPB Act section 13 | regulations and reference |
| Reserve the National | included in the National | which list the crops as made to the Schedule in
Regulation | Food Reserve. Food Reserve follows; maize, wheat, the Act.

Bixa annatts, Cashew-nuts
and Rice paddy
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N Clause/Sec Issues by Recommendation by Drafting Team Action Taken
o tion stakeholder stakeholder Comments
-First Bixa annatts, Cashew-nuts
Schedule | and Rice paddy
|
' The CS has powers under
section 30 of the NCPB
Act to amend the W
schedule as deemed |
necessary.
National Poor There should be equitable | We are bound by the list deleted under the
Food distribution  of | and efficient distribution | NCPB Act section 13 regulations and reference
Reserve these food | of the strategic food | which list the crops as made to the Schedule in
Regulations | reserve reserve commodities from | follows; maize, wheat, the Act.

' commodities

among counties.

each and every region of |

the Country

Bixa annatts, Cashew-nuts
and Rice paddy

The CS has powers under
section 30 of the NCPB
Act to amend the
schedule as deemed
necessary.
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z Y

Clause/Sec
tion

Issues by
stakeholder

Recommendation by
stakeholder

Drafting Team
Comments

Action Taken

National
Food
Reserve
Regulation
6

Food reserve
commodities

' Animal/Livestock feeds
_ should be included in the

|

| list.

We are bound by the
NCPB Act section 13
which list the crops as
follows; maize, wheat,
Bixa annatts, Cashew-nuts
and Rice paddy

The CS has powers under
section 30 of the NCPB
Act to amend the
schedule as deemed
necessary.

list deleted under the
regulations and reference
made to the Schedule in
the Act.

National
Food
Reserve
Regulation
6.1

List of food

commoditiess

Add green grams, millet,
Cassava, banana, beans
and sorghum

We are bound by the
NCPB Act section 13
which list the crops as
follows; maize, wheat,
Bixa annatts, Cashew-nuts
and Rice paddy

The CS has powers under
section 30 of the NCPB
Act to amend the

|
|
{
|

list deleted under the
regulations and reference
made to the Schedule in

' the Act.

|

|
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[
L ~
NCPB BOARD COMMENTS ON NFR REGULATIONS o
m\zo. Clause | Section | Content - | Comments/ Recommendations - | Drafting Team | Action Taken
‘ Observations Comments
01 5 Partll | The National | Guidelines for the | Formulate and publish | It is not necessary to [ a. Amended
Food Reserve | operationalization of | operational guidelines | formulate and publish regulation 5 by
* the National Food |and other policy separate  operational ins€fing  sub-
- Reserve is missing. | instruments to govemn guidelines as this has regulation (2) to
and manage the | been provided for under provide clarity on
National Food Reserve | WRS  Act - and its phySical stock as
~ L " | Regulations. being held in
The  draft  NCPB form of
o (National Food Reserve) Warehouse
. g Regulations, 2020 have Regeipts.
: been  improved to | b. Introduced
, provide  clarity on regulation 9
physical stock and base proyding.  for
. . stock. . guidelines  on
P NCPB is at liberty to release  and
formulate the SOPs on replenishment of
o the same. base stock
s - ] fa
02 10 Partlll  {-Membership to |a) Too heavy | a) Consider review of a. This is a a. No
the Food representation membership  to technical amendment
Balance Sheet from public include - fair committee  for o
Committee _ service; representation advising  the
a b) Bloated from Private Government
membership; Sector; and the
¢) What-—is the | b) Clearly define representation
* reporting reporting from the private ~
structure of the structures of the sector as
FBSC? committee and the provided for in
d) What is the link link with the Board regulation 10()) =
" - between the toe avoid is  adequate.
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