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PREFACE

Mandate of the Committee.

The Senate Standing Committee on Devolution and Intergovernmental Relations is established
under the Standing Order 228 (3) and the Fourth Schedule of the Senate Standing Orders. The
Committee is mandated to “consider all matters relating to devolution, intergovernmental and
inter-county relations, governance and management of county governments, cities, towns and

urban areas.”

Membership of the Committee

1. Sen. Sheikh Mohamed Abass, MP - Chairperson
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CHAIRPERSON’S FOREWORD

Mr. Speaker, It is now my pleasant duty, pursuant to standing order 53 (3) (b) of the Senate
Standing Orders, to present the Report of the Standing Committee on Devolution and
Intergovernmental Relations, on the Statement sought by Sen. Mwenda Gataya Mo Fire, MP
regarding the relocation of Government/Administration services from Chuka town to

Kathwana town, headquarters of Tharaka Nithi county.

MOHAMED ABASS, MP
CHAJRPERSON, STANDING COMMITTEE ON DEVOLUTION AND
TERGOVERNMENTAL RELATIONS
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EXECUTIVE SUMMARY

This report highlights the consideration of a Statement by Senator for Tharaka Nithi, Sen.
Mwenda Gataya Mo Fire MP.

Chapter one of the report documents the background to the Statement. At a sitting of the Senate
held on Wednesday 19" October, 2022, the Senator for Tharaka Nithi, Sen. Mwenda Gataya
Mo Fire MP, rose pursuant to Standing Order 53 (1), to seek a statement from the Standing
Committee on Devolution and Intergovernmental Relations. The statement was on the
relocation of Government/Aéministration services from Chuka town to Kathwana town,

headquarters of Tharaka Nithi county.
In the Statement, the Senator sought that the Committee:

i. Investigates the reasons why there are no National government officers in
Kathwana, which is the gazetted County headquarters, despite public participation
and consensus. This defeats the spirit of devolution as investors, business people
and the public are unable to receive services.

ii.  Facilitates the operationalization of Kathwana headquarters and ensure public
officers move to the designated County headquarters from Chuka Town.
iii. Recommends for the towns of Chogoria, Chuka and Marimanti to be designated

as Commercial/industrial towns.

During deliberations on the statement on 27" October 2022, the Senator for Tharaka Nithi, Sen.
Mwenda Gataya Mo Fire MP who sought the Statement, explained that despite having
Kathwana as the gazzetted County headquarters, the National Government Administrative
Services are yet to relocate to the town from Chuka town. He also stated that most residents

find it expensive to access the National Government offices at Chuka town.

Chapter two of the report highlights the stakeholder engagement carried by the Committee in
its consideration of the Statement.

The Committee resolved to write to the Ministry of Interior and Co-ordination of National
Government to seek information on issues raised in the Statement. The Committee also
resolved to undertake a County visit to Tharaka Nithi County for further investigations on the

matter.
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The County visit was held on 21% January 2023 where the Committee held meetings with
several Stakeholders in the effort to shed light on the issues raised. During the visit to Tharaka
Nithi County, the Committee was made aware of that in 2014 the County Assembly of Tharaka
Nithi had initiated the process of constructing an alter modern County Assembly in Kathwana.
The project had failed to progress as anticipated due to challenges caused by lack of release of
funds from the Controller of Budget (COB) following investigations by the Ethics and Anti-

Corruption Commission(EACC) into the project over alleged misappropriation of funds.

The County Assembly alleged that a caveat was placed by the EACC at the COB stopping
further release of funds for the project until the investigations were complete. The EACC were
yet to complete the investigations by the time the Committee visited Tharaka Nithi County, in

the meantime the project remained stalled.

In considering the Statement, the Committee undertook to also consider the reasons why the

County Assembly project remained stalled years later.
Among the stakeholders who provided the Committee with their submissions included:

i. Cabinet Secretary for Ministry of Interior and Co-ordination of National Government

ii. The County Assembly of Tharaka Nithi: The Speaker and The County Public Service
Board

iii. The Governor of Tharaka Nithi County

iv. The County Commissioner of Tharaka Nithi County

v. Kathwana Market Committee

vi. Ethics and Anti — Corruption Commission (EACC)

vii. Controller Of Budget(COB)

Chapter three of the report presents an analysis of the submissions. While Chapter four presents
the observations and recommendations as follows:

Observations

Following stakeholder engagements and an analysis of the submission from the various
stakeholders the Committee made the following observations:

County Headquarters

1) Construction Of County Headquarters
During the Financial Years 2017/18, 2018/19 and 2019/20 conditional grants were allocated to
five counties that is ‘Category AA’ that did not inherit adequate offices from the defunct local
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authorities. The grant was intended to supplement financing for construction of county
headquarters of Lamu, Tharaka Nithi, Tana River, Nyandarua and Isiolo.

The budget reports indicate that as at June 2020, the cumulative expenditure for the
Construction of the Tharaka Nithi County Headquarters was Kshs.155Million and the project
was 66% complete, in June 2021, the expenditure was 180Million and project was 77%
complete. In the final report as at June 2022 the expenditure was at Kshs. 217 Million and the

project was 82% complete.

2) Lack of adequate infrastructure in Kathwana

The lack of adequate infrastructure to accommodate all National government departments
appeared as a major issue hindering the operationalization of Kathwana headquarters. The
available offices had been allocated to six departments including the County Commissioner
and the Deputy County Commissioner. Twelve other departments have no space among them
the Kenya Police, the Directorate of Criminal Investigation, Land Registry and Land Control
Board.

Civil servants posted to Kathwana would also face the challenge of finding accommodation
since the town has no residential quarters including those of the County Commissioner and
Deputy Commissioner. However, land for construction of the County Commissioner’s
residence had been identified and is awaiting subdivision and change of registration to
accommodate new user.

Additionally, Kathwana lacks the necessary amenities for a functional County Headquarters
among them good all weather roads, electricity, reliable water supply, referral hospital, Law

courts, upgraded Post office with a Huduma Centre among others.

3) Structural Defects and Pending Construction Work
Despite the County Headquarter building being close to completion, there were clear signs of
structural defects evidenced by large cracks in the building. The unfinished works at the
headquarters include landscaping, erection of a perimeter wall, vehicle parking, water and

electricity connection and installation of a transformer.

Construction of the County Assembly Chambers

4) Caveat
The Controller of Budget(COB) confirmed through evidence of correspondence that indeed her
office was copied in a letter in the FY 2017/2018 in which the EACC wrote to the County
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Government of Tharaka Nithi advising that the release of funds could only be considered once
investigations were complete.

Subsequently, the County Assembly Clerk through a letter dated 14th July 2020 addressed to
the EACC sought clarity on the position of the matter. EACC never provided any official
response to the same.

It is important to note that when the EACC appeared before the Committee they stated that they
did not at all stop the construction of the Tharaka Nithi County Assembly Chambers.

It was further stated that EACC had no formal obligation of advising the County Assembly on
whether to continue with the construction or not but they would only urge them to adhere to

the law.
5) EACC Investigation
The investigation by EACC into the resulted into two inquiries

a. Inquiry into irregular procurement of consultancy services for architectural
designs for the construction of Tharaka Nithi County Assembly Block at a
tender sum of Kshs. 62,764,622.00/=; and

b. Inquiry into the procurement for the construction of the County Assembly of

Tharaka Nithi block at a tender sum of Kshs. 369,642,688.00/=

The case for the construction of the Tharaka Nithi County Assembly was first been reported to
EACC in 2016. In 2018 the Commission established basis to undertake further inquiry into
allegation on irregular procurement of consultancy services for architectural designs for the
construction of Tharaka Nithi County Assembly Block. The Committee observed that there had
been undue delay in concluding the cases despite the Commission establishing criminal
culpability of several persons.

In the seven(7) years the Commission has been carrying out its investigation, it has placed a
caveat at the COB stopping the disbursement of funds to the County for the project. This has

consequently clawed back smooth service delivery to the people of Tharaka Nithi County.

6) Scaling down the project
The size of the proposed structure was significantly larger than what the assembly's Twenty

Six (26) members actually required. During his visit to Tharaka Nithi County on 12 March
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2023, His Excellency the President recommended scaling down the cost of the project to Kshs

Two Hundred Million (Ksh.200,000,000) down from Kshs. 369,642,688.00/=.

Designation of Chogoria, Chuka and Marimati into Towns

7) The Statement sought that the Committee recommends that the towns of Chogoria, Chuka
and Marimanti to be designated as Commercial/industrial towns. However, the committee
observed that this is outside the mandate of the Committee as the process of granting town

status is provided for in the Urban Areas and Cities Act, 2011.

Recommendations

County Headquarters

The Committee therefore recommends as follows with regard to the County

Headquarters:

1) A Multi-agency technical committee shall be appointed/constituted with the Membership
drawn from of the Office of the Deputy President- State Department of Devolution, the
Ministry of interior and Coordination of National Government, National Treasury, the
Ministry of Public Works, the Office of the Attorney General, the County Executive
Department in charge of Public Works and Housing, Office of the Governor, the County
Assembly, the Ethics and Anti-Corruption Commission, the Controller of Budget, and any
other relevant entity.

The Terms of Reference of the Committee shall be to:

i. Advice the National and County Government on possible additional allocation of
conditional financial grants for the completion of the ongoing project.

ii. Identify and initiate the process of acquiring land for the construction of additional
offices and living quarters required for the operationalization of a County
Headquarters.

iii. Conduct an audit of the project with a view of making any structural repairs and
completion of pending works before handing it over for occupation

iv. Collaborate with other relevant state agencies to ensure amenities required for a
fully functional County Headquarters are available that is; All weather roads,
reliable water and power supply among others.

v. Ensure seamless relocation of all government officers/offices required to be in

Kathwana upon completion of the project. The committee where possible should
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2)

ensure government offices without space in the main office can have temporary
work stations as more permanent solutions are worked out.
vi. The committee should provide the Senate with a status report within 90 days upon
adoption of this report.
The Office of the Controller of Budget and the Auditor General shall provide status reports
to the Senate on the disbursement of funds and construction of County Headquarters

through conditional grants within 30 days upon adoption of this report.

Construction of the County Assembly chambers

The Committee therefore recommends as follows with regard to the Construction of the

County Assembly chambers:

3)

4)

5)

6)

That the County Assembly shall adopt His Excellency the President’s proposal to scale
down the cost of the project to Two Hundred Million (Ksh.200,000,000).
Further, the Committee adopts the recommendation made by the County Assembly in its
brief to the Committee, that a multi-agency technical committee shall be
appointed/constituted with the Membership drawn from of the Office of the Deputy
President- State Department of Devolution, the Ministry of interior and Coordination of
National Government, National Treasury, the Ministry of Public Works, the Office of the
Attorney General, the County Executive Department in charge of Public Works and
Housing, the County Assembly Service Board, the Ethics and Anti-Corruption
Commission, the Controller of Budget, and any other relevant entity.
The Committee’s Terms of reference shall be:

i.  Review the project and the contracts in totality.

ii.  The Multi-Agency Technical Committee shall also advice the National and County
Government on possible allocation conditional financial grants, technical support
and/or any other related issues as the committee may deem necessary.

iii.  The taskforce shall provide a progress report to the Senate within 90days.

That, upon scaling down the project cost, the Ministry of Public Works and the National
Treasury in collaboration with the County Assembly allocates funds in the subsequent
Budgets.

That, the EACC shall withdraw the caveat placed at the Controller of Budget to ensure that
once the funds are made available in the subsequent budgets, they are released to the
County. This will ensure the construction of the County Assembly continues even as EACC
forwards the investigation files to the Office of Director of Public Prosecution (ODPP) to

institute court proceedings.
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7) That, EACC and ODPP shall conclude on the cases related to impropriety with the
construction of County Assembly chambers without further undue delays. A status report

shall be provided to the Senate within 90 days upon the adoption of this report.

Designation of Chogéria, Chuka and Marimati into Towns

8) That the County Government shall consider the granting of town status to Chogoria, Chuka

and Marimanti in lﬁne with the provisions of Section 10 (1) and (2) of the Urban Areas and

Cities Act, 2011.
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ADOPTION OF THE REPORT ON THE STATEMENT SOUGHT BY SEN.
MWENDA GATAYA MO FIRE, MP, ON THE RELOCATION OF NATIONAL
GOVERNMENT ADMINISTRATION SERVICES FROM CHUKA TOWN TO

KATHWANA COUNTY HEADQUARTERS,
THARAKA NITHI COUNTY.

We, the undersigned Members of the Standing Committee on Devolution and
Intergovernmental Relations, do hereby append our signatures to adopt this
Report-

Sen. Sheikh Mohamed Abass - Chairperson

Sen. Catherine Muyeka Mumma -Vice-Chairperson

!
Sen.(Dr.) Oburu Oginga, MGH, MP Member %7

Sen. Richard Momoima Onyonka, EBS, MP|-Member

Sen. Peris Pesi Tobiko, CBS, MP -Member
~
Sen. Mohamed Said Chute, MP -Member \
‘ AN\ ANy

Sen. George Mungai Mbugua, MP -Member

Sen. Hezena M. Lemaletian, MP -Member

Sen. David Wafula Wakoli, MP -Member
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CHAPTER ONE

1.0 INTRODUCTION

1.1 Background

At asitting of the Senate held on Wednesday 19" October, 2022, the Senator for Tharaka Nithi,
Sen. Mwenda Gataya Mo Fire MP, rose pursuant to Standing Order 53 (1), to seek a statement
from the Standing Committee on Devolution and Intergovernmental Relations. The statement
was on the relocation of Government/Administration services from Chuka town to Kathwana

town, headquarters of Tharaka Nithi county.
1
In the Statement, the Senator sought the following information:
i.  Investigate the reasons why there are no National government officers in Kathwana,
which is the gazzetted County headquarters, despite public participation and consensus.
This defeats the spirit of devolution as investors, business people and the public are
unable to receive services.
ii. Facilitate the operationalization of Kathwana headquarters and ensure public officers
1
move to the designated County headquarters from Chuka Town.
iii., Recommend for the towns of Chogoria, Chuka and Marimanti to be designated as

Commerci;—ll/industrial towns.

The statement having been referred to the Committee for a response, the Committee proceeded
to invite the Senator, pursuant to Standing Order 53 (3) (b), during the deliberations of the
statement on 27" October, 2022. The Senator explained that despite having Kathwana as the
gazzetted Countylheadquarters, the National Government Administrative Services are yet to
relocate to the tov‘vn from Chuka town. He also stated that most residents find it expensive to
access the Nationgl Government offices at Chuka town.

Kathwana on the‘other hand is more accessible since it is centrally located. He requested the
Committee to facilitate the actualization of the County headquarters by ensuring the
government offices move to Kathwana.

The County visit was held on 21°* January 2023 where the Committee held meetings with
several Stakeholders in an effort to shed light on the issues raised. During the visit to Tharaka
Nithi County, the Committee was made aware of that in 2014 the County Assembly of Tharaka

Nithi had initiated the process of constructing an alter modern County Assembly in Kathwana.
\
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The project had failed to progress as anticipated due to challenges caused by lack of release of
funds from the Controller of Budget (COB) following investigations by the Ethics and Anti-

Corruption Commission(EACC) into the project over alleged misappropriation of funds.

The County Assembly alleged that a caveat was placed by the EACC at the COB stopping
further release of funds for the project until the investigations were complete. The EACC were
yet to complete the investigations by the time the Committee visited Tharaka Nithi County, in

the meantime the project remained stalled.

In considering the Statement, the Committee undertook to also consider the reasons why the

County Assembly project remained stalled years later.
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CHAPTER TWO

2.0 CONDUCT OF ENGAGEMENT WITH THE STAKEHOLDERS

Upon conclusion of the deliberations on the Statement, the Committee resolved to write to the
Ministry of Interior and Co-ordination of National Government to seek information on issues
raised in the Statement. The Committee also resolved to undertake a County visit to Tharaka
Nithi County for further investigations on the matter. The County visit was held on 21 January,
2023 where the Committee held meetings with several Stakeholders in the effort to shed light

on the issues raised.

2.1 Cabinet Secretary for Ministry of Interior and Co-ordination of National

Government

The Cabinet Secretary gave his submissions to the Committee in a written response dated 7"
November, 2022, The Cabinet Secretary stated that in the FY 2019/2020, the Government
allocated funds for construction of an office block which is currently at 99% completion with
a few finishing works yet to be done. However, the building cannot accommodate all the

National Government Departments due to its size.

He also highlighted some factors hindering the relocation to Kathwana which include, lack of
enough infrastructure, no residential quarters enough to accommodate the officers, structural

defects in the office block and lack of a perimeter wall around it.

2.2 The County Assembly of Tharaka Nithi

During the County visit on 21 January, 2023, the Committee had engagements with the
Speaker of the County Assembly at the County Assembly chambers. In his remarks he stated
that they have had a cordial working relationship with the National Government and pointed
out on the importance of operationalization of Kathwana town to fully being the headquarters
of Tharaka Nithi County.

He also highlighted the issues and challenges facing the County Assembly which they would
want the Committee to address including budgetary allocation for the County Assembly, status
of the construction of the Assembly, ward fund, mortgage and car loans for Members of County

Assembly.
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Subsequently, following the visit by the Committee, the Clerk of the County Assembly
submitted a brief following further deliberations by the County Assembly Service Board
(CASB) on the construction of the proposed County Assembly Chambers and offices.

In the brief the County Assembly submitted as follows:

Tender Commencement

The Tender for the construction of the Tharaka Nithi County Assembly offices and chambers
was advertised on 9th December 2015 and its opening done on 23rd December 2015. After the
evaluation process, Lexis International Limited being the most responsive tenderer was
recommended for award of the Contract. The construction works were expected to commence
on 8th March 2016 for a contract period of 80 weeks but due to unforeseen issues, the works
commenced on 12th December 2016. The project managers/consultants was Baseline
Architects Limited who had earlier in 2014 won the tender through a request for proposal
advertised on 23rd January 2014 and opening done on 13th February 2014.

However, upon award of the tender and handing over of the site to the contractor, various issues
arose and the construction stopped. Some of the issues, which were under investigation by the
Ethics and Anti-Corruption Commission, included allegations of influence on the award of the

tender.

Project Progress

The works stalled due to non-payment of the certificates raised in respect of the Contractor and
further because of the issues around EACC investigations as well as budgetary allocations
challenges. In the financial year 2017/2018, the County Assembly Service Board requested for
an approval of Kenya Shillings 36,814,450.70 as payment towards the contractor as part of
10% advance payment to the contractor. The Controller of Budget did not approve the
requisition and no official explanation to the same was issued to the County Assembly

Management.

Ethics and Anti-Corruption Commission commenced investigation 2016.The investigations,
which were premised on the Procurement process, were based on the following issues:

a) Lack of approved architectural designs by the County Physical Planner.

b) Payments not authorized by the Tender Committee or acceptance by the Inspection and

Acceptance Committee
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¢) Non- appointment of the Contract Management Committee as required by the law.
d) The Couhty Assembly Clerk through a letter dated 14th July 2020 Ref
TNCA/ADM/2/VOL.IV/319 addressed to the EACC sought clarity on the position of

the matter. EACC never provided any official response to the same.
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2.3 The Governor of Tharaka Nithi County

The Committee engaged the Governor of Tharaka Nithi to get his views on the matter. From the
issues raised in the statement and those raised by the County Assembly, the Committee sought to
know; why the Executive had not disbursed money allocated for the County Assembly’s chambers,

what are the Governors views about the MCAs demand for a ward fund, Mortgage and car loans.

On the issue of the County Assembly chambers, the governor informed the Committee that EACC

had stopped the construction of the building. In regard to that, the Committee resolved to:

i.  Plan a meeting with the EACC to inquire why the construction of the Assembly

headquarters was stopped and;

ii.  Plan a meeting with the Controller of Budget and inquire why they don’t remit money

for the Construction of the County Assembly Chambers.

The Governor confirmed that County headquarters had not fully taken off but had made remarkable
progress. He also mentioned that the County government had given land for the construction of
the office of the County commissioner which is complete and also more for setting up the Kenya
National Police county headquarters, to the Judiciary for setting up law courts and many other

departments but which the National Government has not utilized.

2.4 The County Commissioner of Tharaka Nithi County.

During the County visit, the Committee held a meeting with the County Commissioner of Tharaka
Nithi County. In his submissions, the County Commissioner highlighted that around the FY
2019/2020, the government allocated funds to commence the construction of an office block which

is over 90% complete. He also noted that he fully relocated to the office on 20" December 2022.

The building however has some structural defects and some pending works. Other challenges faced
are lack of basic infrastructure, accommodation for civil servants and enough offices to

accommodate all other National Government departments.

2.5 Kathwana Market Committee
In the course of the County visit, the Committee met the Kathwana Market Committee to get their

input on the state of Kathwana County headquarters. The Chairperson of the Kathwana Market
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Committee stated that the market committee fully supports the statement by the area senator and

highlighted some factors that made the county headquarters to stall which include;

ii.

iii.

All county departments, personnel, facilities and offices have not moved from Chuka to
Kathwana.

County amenities that make the headquarters conducive like departmental offices, staff
offices, reliable water supply, hospitals and other institutions were not provided for since
inception.

Failure to operationalize Kathwana Municipality and give government employees house
allowance.

Failure to declare I[gambang’ombe subcounty to attract hardship allowances for the residents
to reap big like in the case of other municipalities.

Failure to provide passable/motorable road network such as Kathwana- Kamarambi road,

Marima- Kathwana road, Chuka- Kamakanyaga road.

He also had some recommendations that the Senate could help address to fully operationalize

Kathwana Headquarters. These are;

li;

e B R -

10.

Immediately facilitate the relocation of all government administrative offices and
personnel from Chuka town to Kathwana.

Provide a budget for the completion of the stalled county headquarters building, the
construction of a referral hospital, law courts, residential houses for the county
commissioner and the Deputy County Commissioner.

Provide Budget for conducive amenities at the headquarters e.g low-cost houses for civil
servants, reliable water supply, and a recreational centre.

Provide personnel and operationalize Huduma centre at the headquarters.

Put up the National police services for security at the headquarters.

Facilitate electricity connectivity to all homes neighboring the County headquarters.
Establish land registry and land control board for [gambang’ombe Subcounty.

Request Postal Corporation of Kenya to upgrade the Kathwana postal office to a fully-
fledged post office to offer essential services.

Consider all the Igambangombe schools for feeding programme.

Kathwana, Mandogo, Mugumoni and Kayeboni schools be improved to municipal model

schools and hence centres of excellence.
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2.6 Ethics and Anti — Corruption Commission (EACC)
The Committee wrote a letter to the Ethics and Anti-Corruption Commission (EACC) inviting
them to a meeting to apprise the Committee on reasons why they stopped the construction of the

Tharaka Nithi County Assembly Chambers.

EACC appeared before the Committee on Thursday, 2" March, 2023. In their written response to
the Committee, EACC highlighted that:

Preliminaries: Initial Reports
On 10th February 2016, the Ethics and Anti-Corruption Commission received a report that
Tharaka Nithi County Assembly officials had been involved in procurement irregularities for the
construction of the Tharaka Nithi County Assembly Block in Tender No.TNCA/T/01/2015-2016
at a tender sum of Kshs. 369,642,688.00/ =
In the Course of its investigation, in 2018 the Commission established basis to undertake further
inquiry into allegation on irregular procurement of consultancy services for architectural designs
for the construction of Tharaka Nithi County Assembly Block at a tender sum of Kshs.
62,764,622.00/ =
It is important to note that the said reported allegations led to:
a. Inquiry into irregular procurement of consultancy services for architectural
designs for the construction of Tharaka Nithi County Assembly Block at a
tender sum of Kshs. 62,764,622.00/=; and
b. Inquiry into the procurement for the construction of the County Assembly of

Tharaka Nithi block at a tender sum of Kshs. 369,642,688.00/=

2.7 Controller of Budget (COB)

The Committee resolved to invite the Controller of Budget (COB) to a meeting to apprise the
Committee on reasons why remittance of monies allocated for the construction of the Tharaka-
Nithi County Assembly Chambers was stopped.

The Controller of Budget appeared before the Committee on Tuesday, 21 March 2023. In their
written response to the Committee, COB highlighted that in the Financial Year 2022/2023 the total
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budget for Tharaka Nithi County is Kshs 4,974,983,323/= for the County Executive and Kshs.
515,000,000/= for the County Assembly adding up to a total of Kshs.5,489,983,323/= for the
whole County.

At end of February 2023, the withdrawal sought against the budget allocation to the County
Assembly of Kshs. 515,000,000/= was Kshs. 235,516,685/=. The Office of the Controller of
Budget had approved the Kshs.235,516,685 for withdrawal from the County Revenue Fund in
favor of Tharaka Nithi County Assembly. The exchequer issues for recurrent expenditure
comprised of Kshs.119,451,486/= for payment of salaries, Kshs.93,930,685/= for Operations and
Maintenance Expenditure and Kshs.20,000,000/= for the Assembly’s Car Loan & Mortgage
Scheme. The Development expenditure of Kshs.2,134,514/= was towards part payment for
constructing the Speaker’s Residence.

Further stated that the budget allocation of 30 Million to the County Assembly for development
expenditure in FY 2022/2023 does not include an allocation for the construction of the County
Assembly Chambers. For any approval for the withdrawal of funds, the County should first ensure
the activity is budgeted and provided for in the Appropriation Act.

The Controller of Budget stated that her office had not declined or stopped the remittance of
monies allocated for constructing the Tharaka Nithi County Assembly Chambers and that they do
not have any pending requisitions for the County Assembly of Tharaka Nithi.

In conclusion, the Controller of Budget confirmed that her office was aware that in the FY
2017/2018 EACC wrote to the County Government advising that the release of funds could
only be considered once investigations were complete. A copy of the letter from EACC was

attached for reference.
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CHAPTER THREE

3.0 ANALYSIS OF THE SUBMISSIONS

COUNTY HEADQUATERS

3.1 Lack of adequate infrastructure in Kathwana

The lack of infrastructure to accommodate all National government departments appeared as a
major issue hindering the operationalization of Kathwana headquarters. The Cabinet Secretary in
his response stated that due to the size of the block, offices have been allocated for six departments
including the County Commissioner and the Deputy County Commissioner. Twelve other

departments have no space including the Kenya Police despite being a major department.

The County Commissioner also in his submission mentioned the need to construct a complex to
accommodate all other National Government departments since the current building can only
accommodate Ministry of Interior staff. He also highlighted the need to have offices for Kenya

National Police Services and Directorate of Criminal Investigations.

In line with that, the County Governor noted that he gave land for construction of the County
Commissioner’s office which is complete and allocated more for building the Kenya National
Police County headquarters, more for the Judiciary to set up law courts and to many other

departments but the National Government has not utilized.

3.2 Structural Defects and Pending Construction Work

Despite the building being close to completion, there are still some structural defects that is a large
crack in the building that needs to be rectified before it is fully occupied. The unfinished works at
the headquarters are landscaping, erection of a perimeter wall, vehicle parking, water and

electricity connection.

This came out from the Cabinet Secretary’s response and the County Commissioner who
emphasized on the need to finalize the connection of water and have a new transformer to serve

the office.
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3.3 Residential Quarters to accommodate Civil Servants

Civil servants posted in Kathwana will face the challenge of finding accommodation since the
town has no residential quarters. The Cabinet Secretary in his response noted that the County
Commissioner had no designated residential quarters. However, land for construction of the
County Commissioner’s residence had been identified and is awaiting subdivision and change of
registration to accommodate new user. Furthermore, there is need to have residential quarters to

accommodate officers posted to Kathwana Headquarters.

3.4 Grant by National Government to build County Headquarters.
The County Assembly stated that since the inception of County Governments in 2013, they had
not received the grant from the National Government intended for construction of a new County

headquarters, however the County Executive had received it.

The Governor explained that the grant which the county received was taken to the Ministry of

public works making it major obstacles to the project's completion.

COUNTY ASSEMBLY

3.5 Allocation for Construction of the County Assembly

The Committee was informed that the Assembly had been allocating funding for the construction
of a new building for the past eight years, however the Executive had not released the funds,
claiming that the Ethics and Anti-Corruption Commission is still investigating into the

construction of the building.

In response the governor stated that the size of the proposed structure was significantly larger than
what the assembly's 26 members actually required. He also let the committee know that the EACC
had put a stop to the building's construction in 2016. He added that the Executive's strategy is to
reorganize the building's capacity and construct a chamber that is sufficient to accommodate the

assembly's members if the EACC grants a permit for the construction to continue.

3.6 Existence of a Caveat
The Controller of Budget(COB) confirmed through evidence of correspondence that indeed her
office was copied in a letter in the FY 2017/2018(Annexed) in which the EACC wrote to the
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County Government of Tharaka Nithi advising that the release of funds could only be considered
once investigations were complete.

Subsequently, the County Assembly Clerk through a letter dated 14th July 2020 (Annexed)
addressed to the EACC sought clarity on the position of the matter. EACC never provided any
official response to the same.

It is important to note that when the EACC appeared before the Committee they stated that they
did not at all stop the construction of the Tharaka Nithi County Assembly Chambers.

EACC also noted that it emerged in the course of its investigation that the land where the Assembly
chambers is being constructed had an ownership dispute and this might have led to the halt of the

construction.

It was further stated that EACC had no formal obligation of advising the County Assembly on

whether to continue with the construction or not but they can urge them to adhere to the law.

3.7 Current status on the investigations by EACC
A. Inquiry into allegations of irregular procurement of design for the construction of
County Assembly of Tharaka Nithi County
In respect to investigation on irregular procurement of consultancy services for architectural
designs for the construction of Tharaka Nithi County Assembly Block at a tender sum of Kshs.
62,764,622.00/=, the investigations established as follows;
i.  The Tharaka Nithi County Assembly had advertised for expression of interest for
consultancy services for architectural designs on 23rd January, 2014;

ii.  There were no approved architectural designs by the County Physical Planner;

iii.  There was no Contract Management Committee to advise on the payments;

iv.  Payments were authorized by the County Clerk and the Principal Finance Officer and made
without the Procurement Department approval or acceptance by the Inspection and
Acceptance Committee.

Section 35 of Anti-Corruption and Economic Crimes Act (ACECA), 2003, provides that;
1) Following an investigation the Commission shall report to the Director of Public Prosecutions

on the results of the investigation and
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2) the Commission's report shall include any recommendation the Commission may have that a
person be prosecuted for corruption or economic crime.

Therefore, a Statutory Report was compiled and forwarded to the Director of Public Prosecutions
on 23rd October 2019 with recommendations that several persons including the Speaker, the Clerk,
the Principal Finance Officer, the Senior Legal Counsel Baseline Architects Limited and Senior
Quantity Surveyor, be charged with various offences under the Anti-Corruption and Economic
Crimes Act, 2003.
Following an independent review of the inquiry file, the Office of the Director of Public
Prosecutions returned the inquiry file on 28th April, 2020 for further investigations, with
recommendations to cover additional areas to strengthen the evidence already on record. The
EACC is currently addressing a number issues raised by the Office of the Director Public
Prosecutions.

B. Inquiry into allegations of irregular procurement for the proposed construction

of Country Assembly of Tharaka Nithi County.

In respect to alleged irregular procurement and award of tender for the construction of Tharaka
Nithi County Assembly Block at a tender sum of Kshs. 369,642,688.00, the investigations were
completed hence it was established that the said tender was irregularly procured in contravention

with the public procurement laws and regulations.

The investigation also established criminal culpability of several persons and in line with the
provisions of section 35 of the Anti-Corruption and Economic Crimes Act, the Commission will
forward to the Director of Public Prosecution together with the file relating to consultancy services
for independent review and necessary appropriate action, upon covering points in the related file.
EACC clearly stated that they did not at all stop the Construction of the Tharaka Nithi County
Assembly Chambers.

EACC also noted that just one issue that emerged in the course of its investigation was that the
land where the Assembly chambers is being constructed has got an ownership dispute and this

might have led to the halt of the construction.

It was further stated that EACC had no formal obligation of advising the County Assembly on

whether to continue with the construction or not but they can urge them to adhere to the law.
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3.8 Submissions and proposed recommendations by the County Public Service Board the

construction of the proposed County Assembly Chambers and offices.

The Ethics and Anti-Corruption Commission commenced investigation 2016.The investigations,
which were premised on the Procurement process, were based on the following issues:
a) Lack of approved architectural designs by the County Physical Planner.
b) Payments not authorized by the Tender Committee or acceptance by the Inspection and
Acceptance Committee
¢) Non- appointment of the Contract Management Committee as required by the law.
d) The County Assembly Clerk through a letter dated 14th July 2020 Ref
TNCA/ADM/2/VOL.IV/319 addressed to the EACC sought clarity on the position of the

matter. EACC had never provided any official response to the same.

1) Whether there was an approved Architectural design by the county Physical Planner:
The subject procurement was procured under Sections 76-87 of the Public Procurement and Assets
Disposals Act (PPAD), 2005. The said Section details how request for proposals are invited by a
Procuring Entity (PE), evaluated, awarded and completed.

This was a procurement of Professional Services, which only required the production, and the
submission of the architectural designs to the County Assembly. Baseline Architects Limited
submitted the architectural designs in the year 2015 to the Physical Planner's Offices for approval
and the same were duly approved in the year 2019.

Neither Baseline nor the County Assembly had an absolutely control on the approvals procedures

considering at that moment in-time the County offices for public works were just setting up.

2) On whether no Contract Management Committee was appointed
The County Assembly on the 27th September 2017 appointed a Contract Implementation
Committee for the purposes of managing and monitoring the construction of the Assembly
building. That included Mr. M.K. Kariuki (Former Clerk of the County Assembly), Mr. Peter
Muniu, Mr. Erick Nthumbi, Mr. Erick Murimi, Mr. Festus Kinoti and the Managing Director of
the Baseline Architects Ltd.
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The 2005 Public Procurement Asset Disposal Act (PPAD) and the 2016 PPAD Regulations
through Legal Notice No.174 of 2006 under which regime the procuring of the architectural
services was done and implemented did not, specify that the procuring entity must establish a
contract management committee for all the tenders and Request for Proposals (RFPs) entered into
by the procuring entity. That notwithstanding the Contract Management Committee was duly

appointed by the procuring entity.

3) On Payments not authorized by the Tender Committee or acceptance by the

Inspection and Acceptance Committee Issue

The work of Inspection and Acceptance Committee is only provided for in the 2015 PPAD Act.
The 2005 Public Procurement Asset Disposal Act being the law under which the subject services
were procured and delivered did not demand the appointment of the Inspection and Acceptance
Committee.

The County Assembly however, as a matter of caution did appoint a Contract Management
Committee that undertook the work of management of the process. However, a clear reading of
the 2015 Act does not make the appointment of the Inspection Committee mandatory. It was at the
discretion of the Accounting Officer.

The Contract Management Committee did the work as would have been done by the Tender
Inspection Committee had one been appointed which again was not mandatory under the Acts

regulating public procurement at the time.

4) Non- Approval of requisition by the Controller of Budget
During the Financial Year 2017/2018 there was an allocation for Kenya shillings 100 million. The
County Assembly made a requisition of Kenya shillings 36,814,450.70 being the 10% advance
payment to the contractor. The Office of the Controller of Budget did not approve this requisition
and no reasons were provided for the same. This kept the project in limbo due to lack of funds to

both the contactor and the consultant.

5) Justification of fees paid to consultants
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As per the CAP 525 of the Architects and Quantity Surveyors Act provides for circumstances
under which an Architect or a Quantity surveyor would be paid and as such the stages are provided
in the schedule in accordance to the Act. The whole consultant is paid 18% of the construction
contract amount which was tabulated as follows 368,144,507 x 18%= 66,266,011. In accordance
with the guide of the Cap 525 of the said act on the stages that the consultants are supposed to be
paid, Up to Scheme design the consultants are supposed to be paid 1%+2.5%=3.5% of 6%. This
translates to 3.5/6x 66,266,011= 38,655,173, being the amount due to the consultants by the time
the drawings were being submitted. However, the employer had only paid ksh.20,000,000 which
is almost half of what was due to the consultants by the time this payment was being made.
Therefore, the payment to consultants is in accordance with the law and financial procedures on

advance payments to contractors and consultants.

6) Was the Contract valid on the basis of approved drawing
The Planning Act 2009 and Physical and land use Act, states no construction should commence
without approved drawing. This Act does not forbid the employer to engage the contractor for
construction; once the contract was awarded, however; the contractor should wait for the approval
of the drawing to commence the works. Further, the Act in Sec. 57(6) states that upon drawings
being submitted and no response received within 60 days, then the drawing is deemed to be
approved. The Architect submitted the drawings for approval and by the time the contractor started
works 60 days had lapsed and thus the approval was deemed approved and valid. The official
approval, which is currently at the disposal of the Baseline consultants, was however received in

2019 later after works had commenced.

In the brief, the County Assembly Service Board(CASB) made the following

recommendations and way forward

a. Notwithstanding that, EACC had been investigating the said subject matter for seven (7) years
thus clawing back smooth service delivery to the People of Tharaka Nithi County. Considering
that in their submission number of the issues under investigation were administrative
procedures on the process, which can be attributed to the capacity and lack of relevant support

institutions like public works during the inception of devolution.
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The CASB recommended that EACC terminates the investigations forthwith and provide an
administrative advisory to the procuring Entity that is the County Assembly Service Board
within 30days; such Administrative action be geared towards making administrative correction

in the procurement process of the construction of the Chamber and the offices.

. That taking into account the recommendations of His Excellency the President on scaling down
the cost of the project to Two Hundred Million Ksh.200,000,000 during his visit to Tharaka
Nithi County on the 12" March 2022. A task force or a joint technical committee be
appointed/constituted with the Membership drawn from of the County Assembly Service
Board, the County Executive Department in charge of Public Works and Housing, National
Treasury and the Ministry of Public Works to review the project and the contracts in totality.
The Committee/Taskforce shall also advice the National and County Government on possible
allocation conditional financial grants, technical support and/or any other related issues as the
committee may deem necessary. The taskforce shall provide a progress report to the Senate
within 90days.

It is also recommended that upon scaling down the project cost, the Ministry of Public Works
and the National Treasury allocates a grant of Kenya Shillings Two Hundred Million
Ksh.200,000,000 in the subsequent Budgets. This will be taking into account that Tharaka
Nithi County is one of the counties that was to benefit from the conditional grant from the

National Government for the construction and setting up of the County Headquarters.

OTHER ISSUES RAISED

3.6 Ward Development Fund

The County Assembly members requested the committee to help them establish in Law, a ward

fund for ward development projects. Since there is no such fund anchored in the law, the Governor

suggested that haying a good working relationship with the Executive will allow the Members to

identify development projects in their wards. The Executive could then find a way to fund them

so that they participate fully in development.
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3.7 Mortgage and Car loans for Members of the County Assembly

The Senate through the committee was requested to help advocate for mortgage and car loan
benefits for Members of the County Assembly. The Governor explained that in 2014, the County
set aside funds to allow all 26 MCA s to obtain mortgages. However, by 2018, all funds allocated
for mortgages and car loans had been converted to grants rather than loans, causing MCAs who
were making payments to stop and those who had already made payments to receive their money

back, causing the County to lose all funds set aside for that purpose.

However, he informed the Committee that the Executive had included thirty million Kenyan
shillings in the budget for this year, which would be distributed to the County Assembly in batches

of ten million shillings every two months in order to access mortgages.
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CHAPTER FOUR

4.0 COMMITTEE OBSERVATIONS AND RECOMMENDATIONS
4.1 OBSERVATIONS
Following stakeholder engagements and an analysis of the submission from the various

stakeholders the Committee made the following observations:

Observations
Following stakeholder engagements and an analysis of the submission from the various
stakeholders the Committee made the following observations:

County Headquarters

1) Construction Of County Headquarters

During the Financial Years 2017/18, 2018/19 and 2019/20 conditional grants were allocated to
five counties that is ‘Category AA’ that did not inherit adequate offices from the defunct local
authorities. The grant was intended to supplement financing for construction of county
headquarters of Lamu, Tharaka Nithi, Tana River, Nyandarua and Isiolo.

The budget reports indicate that as at June 2020, the cumulative expenditure for the Construction
of the Tharaka Nithi County Headquarters was Kshs.155Million and the project was 66%
complete, in June 2021, the expenditure was 180Million and project was 77% complete. In the
final report as at June 2022 the expenditure was at Kshs. 217 Million and the project was 82%

complete.

2) Lack of adequate infrastructure in Kathwana

The lack of adequate infrastructure to accommodate all National government departments
appeared as a major issue hindering the operationalization of Kathwana headquarters. The
available offices had been allocated to six departments including the County Commissioner and
the Deputy County Commissioner. Twelve other departments have no space among them the
Kenya Police, the Directorate of Criminal Investigation, Land Registry and Land Control Board.

Civil servants posted to Kathwana would also face the challenge of finding accommodation since
the town has no residential quarters including those of the County Commissioner and Deputy
Commissioner. However, land for construction of the County Commissioner’s residence had been

identified and is awaiting subdivision and change of registration to accommodate new user.
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Additionally, Kathwana lacks the necessary amenities for a functional County Headquarters
among them good all weather roads, electricity, reliable water supply, referral hospital, Law courts,

upgraded Post office with a Huduma Centre among others.

3) Structural Defects and Pending Construction Work
Despite the County Headquarter building being close to completion, there were clear signs of
structural defects evidenced by large cracks in the building. The unfinished works at the
headquarters include landscaping, erection of a perimeter wall, vehicle parking, water and

electricity connection and installation of a transformer.

Construction of the County Assembly Chambers

4) Caveat
The Controller of Budget(COB) confirmed through evidence of correspondence that indeed her
office was copied in a letter in the FY 2017/2018 in which the EACC wrote to the County
Government of Tharaka Nithi advising that the release of funds could only be considered once
investigations were complete.
Subsequently, the County Assembly Clerk through a letter dated 14th July 2020 addressed to the
EACC sought clarity on the position of the matter. EACC never provided any official response to
the same.
It is important to note that when the EACC appeared before the Committee they stated that they
did not at all stop the construction of the Tharaka Nithi County Assembly Chambers.

It was further stated that EACC had no formal obligation of advising the County Assembly on
whether to continue with the construction or not but they would only urge them to adhere to the

law.

5) EACC Investigation

The investigation by EACC into the resulted into two inquiries

a. Inquiry into irregular procurement of consultancy services for architectural designs
for the construction of Tharaka Nithi County Assembly Block at a tender sum of
Kshs. 62,764,622.00/=; and
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b. Inquiry into the procurement for the construction of the County Assembly of

Tharaka Nithi block at a tender sum of Kshs. 369,642,688.00/=

The case for the construction of the Tharaka Nithi County Assembly was first been reported to
EACC in 2016. In 2018 the Commission established basis to undertake further inquiry into
allegation on irregular procurement of consultancy services for architectural designs for the
construction of Tharaka Nithi County Assembly Block. The Committee observed that there had
been undue delay in concluding the cases despite the Commission establishing criminal culpability
of several persons.

In the seven(7) years the Commission has been carrying out its investigation, it has placed a caveat
at the COB stopping the disbursement of funds to the County for the project. This has consequently

clawed back smooth service delivery to the people of Tharaka Nithi County.

6) Scaling down the project
The size of the proposed structure was significantly larger than what the assembly's Twenty Six
(26) members actually required. During his visit to Tharaka Nithi County on 12" March 2023, His
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