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PREFACE
Mr. Speal<er Sir,

Establishment of the Committee

Trre Senate Standing committee on Agriculture, Livestock ancl Fisheries was constituted on

Thursday, 14tr, December,2017 during the First Session of the Twelfth (12ft) Parliament pursuant

to the provisions of stancling order 218 (1) of the Senate Standing orders which states:

ThereshallbeSelectCommitteestobedesignatedSrandingCommitteeswhich

shallbenominaledbytheSenateBusinessCommirteetnconsultationwith

parliamentary parties at lhe commencement of every Parliament'

Mandate of the Cornmittee

The Standing committee on Agriculture, Livestock and Fisheries is mandated u,der the Second

schedule of trre standing orders ro consider au mailers rerating to agriculture, irrigation'

I iv e s t o ck, fi s her t e s dev e I o p me nt and v e t er i nary s e rv i c e s'

Sta,ding order 21g (4) provides that Standing committees may, in dealing with the matters

assigned to trrem uncrer the Second scrredule, scrutinize the resorutions of the Senate (including

adoptedCommitteeReports),petitionsandformalunderlakingsgiverrbytlreNatiorralExecutive

and examine-

a) whether or not such resolutions and undertakings have been implemented and

whereimplemented,theextentlowhichrheyhavebeenimplemented;and

whethersuchimplementattonhasrakenplacewithtnareasonablelime;

b) whether or not legislation or subsidiary legislation passed by the senate has been

operationalizedand,whereoperationalized,theextenttowhichsuch

op erationalization has taken place ;

Oversight

In executing its mandate, the committee oversees the fo[owing Government Departments and

agencles -

The State Department of Agriculture;

I
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ii. The State Department of Livestock;

iii. The State Department for Fisheries; and

iv. The State Department of Irrigation'

MembershiP of the Committee

The Committee is comprised of the following members-

1. Sen. Peter Njeru Ndwiga, EGH, MP - Chairperson

2. Sen. (Dr.) Lelegwe Ltumbesi, MP - Vice - Chairperson

3. Sen. (Dr.) Ochilo AYacko, EGH, MP

4. Sen. Justice (Rtd.) Madzayo Stewart, MP

5. Sen. Moses Otieno Kajwang' MP

6. Sen. Naomi Jillo Waqo, MP

7. Sen. (Dr'.) Michael Malinga Mbito, MP

8. Sen. Wario Golich Juma, MP

9. Sen. Naomi ShiYonga, MP

Secretariat of the Committee

The Committee secretariat is cornprised of -

1. Ms. Carol Kiroret

2. Ms. Sombe Toona

3. Mr. David Ng'eno

4. Mr. Washington Otiato

5. Mr. Philemon Okinda

- Clerk Assistant

- Legal Counsel

- Research Officer

- Media Relations Officer

- Serjeant-At-Arms

Acknowledgement

The committee wishes to thank the office of the Speaker of the Senate and the office of the clerk

of the Senate for the support extended to it in the consideration of the Petition'
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Mr. Speaker Sir,

It is my pleasant duty, pursuant to standing order 232 (2), to present the Report of the Standing

Committee on Agriculture, Livestock and Fisheries on Petition concerning challenges faced by

small scale tea Kenya Tea Development Agency(KTDA).

Signed Date.....1...(..J.
q

SEN. PETER NJERU NDWIGA, EGH, M.P

CHAIRPERSON
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CHAPTER ONE

INTRODUCTION

1.0 Background
The Petition dated 23'd May,2}l9by Isaack Mwangi Mugo was reported in the Senate and referred

to the Committee on Agriculture, Livestock and Fisheries on l Sth June, 2019. Pursuant to standing

order 232(2) the Committee was required to respond to the Petitioner by way of a report addressed

to the petitioner or petitioners and laid on the Table of the Senate not more than sixty calendar

days from the time of reading the prayer.

The Petitioner stated that small scale tea growers in Kenya are calling for the review of election

laws for directorship and committee members for the KTDA in all the factories in the country as

well as a more gender balanced approach. The Petitioner also stated that KTDA laws provide that

voting in election is based on shareholding rather than one man one vote thus disadvantaging the

peasant farmers yet the issues deliberated on affect farmers. In addition, KTDA directors have

ensured that power remains with the few large scale farmers completely sidelining small scale

farmers. He further stated that the cost of fertilizer is high yet the quality is low, lowering the tea

produce per bushand that the tea payment is too low due to bad management from the directors.

In light of the above, the Petitioner prays that the Senate comes up with legislation on how the

KTDA should conduct its affairs and protect the tea farmer from poor payments. The Petitioner

further prays that the Senate directs the Ministry of Agriculture to review the prices and quality of

fertilizer and directs the Office of the Auditor General to conduct a lifestyle audit exercise on the

present directors.

Senate Standing Committee on Agriculture, Livestock & Fisheries Page 5



CHAPTER TWO

SUBMISSIONS ON THE PETITION

2.0 Introduction

The petition dated 23'd May,2Olg by Isaack Mwangi Mugo was reported in the Senate and referred

to the Committee on Agriculture, Livestock and Fisheries on I 8tl' June, 2019' Pursuant to standing

order 232(2) the Committee was required to respond to the petitioner by way of a report addressed

to the petitioner or petitioners and laid on the Table of the senate not more than sixty calendar

days fiom the time of reading the prayer'

2.1 Petition bv Isaack Mwanei Muso

T'he Petitioner Isaack Mwangi Mugo clairns that -
(a) voting of directors and committee rnembers in KTDA laws is based on shareholding

rather than one man one vote disadvantaging the peasant farmer yet the issues deliberated

on affect all farmers;

(b)thecurrentvotingsystemsdenysmallscalefarmerstheopportunitytoserveinthe
management of the factories;

(c) there should be equal voting rights in the election of the director and committee members;

(d) KTDA directors have ensured that power remains with the few large-scale farmers

completely the small scale farmers;

(e) decisions are made to benefit the large scale farmers only, such as introducing plucking

machines which will disenfranchise the casual workers;

(0 the cost of fertilizer is high yet the quality is low, lowering the tea produce per stem; and

(g) payment is low due to bad rnanagement from the directors'

2.2 Pravers to the Senate

The Petitioner prays that thc Senate-

(a) enacts legislation to-

(i) provide a framework for how KTDA should conduct its atfairs;

(ii) protect the tea farmer fiom poor payments;

Senate Standing Committee on A gricul ttu' e, Liv est ock & F i s her ies Page 6



(iii) cap the term of office for directors at the lactory companies to a maximum of two

terms in one tea factory;

(ir) ensure that any person vying fbr the position of director at least has a fbrm fbur

certificate;

(b) direct the Ministry of Agriculture to review the prices of fertilizers and consider the

quality of f'ertilizers;

(c) direct the Auditor General to conduct a lif-estyle audit of the present directors; and

(d) carry out any other measure the Senate deems fit to strearnline and improve the tea

industry.

2.3 Submissions from the Kenya Tea Development Agency (KTDA)

(1) Through a letter dated 18tl'July, 2O1L), the Kenya Tea Development Agency Floldings

Limited infbrrned the committee that the issues raised in the petition as tabulated were

pending in Kericho High Court Petition No. I 8 of 2014, The Governor, Kericho County Vs

KTDA, CTCL, KTDA MS, MIB, KETEPA, GLF, KTC, AFFA and Oflice ol rhe Attorney

General and others.

(2) In the letter, KTDA alleges that the Petitioner in the above-mentioned High Courl petition

made the following allegations which are similar to those before the Comr.r'rittee-

(a) KTDA's procLu'errlent system is not transparent, particularly on f'ertilizer sourcing

with farmers buyinq the sarne fi'oni KTDA f-actories at exorbitant prices cornpared

to prevailing market rates. In addition, tlie amount of f'ertilizer supplied to each

f-anner is r-rsually not commensurate with liis agronomic needs with n-rost receiving

excess supplies and the cost is fbrcetully deducted from their annual payments.

(b) in 2008 a new voting system for election of directors of KTDA managed lactories

was introduced thereby giving large scale f'armers with more shares more say in

control and management o1'tea factories ir-r their areas. The move cripples eflbrts

by small scale tea fbrmers who wanted to retairi the traditional one man one vote

pattern that saw directors elected on the strength of individLral votes than the

number o1'shares held.

Senute Stunding Oomntillcc on Agt'iculture, Liveslock <Q l;ishct'icl; Page 7



(c) as a result of the KTDA takeover, small scale farmers have lost control over the

very institutions that they own, the tea factories' The local directors' having been

been co-opted with unbelievably large salaries have become rnele rubbel stamps in

tl're fleecing of Poor farmers'

(3)I(TDAfuitherclaimsintlreletterthatthefollowingprayersintheabove-mentioned

petition to the High court are similar to those presented to the committee-

(a) a declaration that acts of price fixing and manipulation of prices perpetrated by the

|,t -27th respondents at Mombasa Tea Auction to the detrirnent of srnallholder

farmers violates the provisions of Article 10 and 46 of the constitution'

(b)anorderdirectingtheCompetitionAuthorityofKenyaandtlre28thRespondentto

investigate the price fixing and manipulation at the Mornbasa Tea Auction from

year2001-20l5andavailareporttothisHonoroubleCourt'

2.3 Meeting with the Petitioner and KTDA

At its 53'd Sitting, held on Tuesday, 23'd July, 201g the committee met with the Petitioner and the

I(TDA to cliscuss issues raised in the petition. As outli,ecl in its letter, the KTDA stated that the

matters raised by the petitioner were sub iudice. KTDA further provided a retter from their

advocates Millirno, Muthomi &, Co.showing that the matter was active in court and was scheduled

for-hearing of the main petition on 21',t of May,2019'However' following one judge of the bench

hearing the matter being taken for disciplinary proceedings' the matter could not proceed' The

chief Justice is to empaner another bench, and the matter sharl be mentioned onZ9rh July,2019"

Senate Standing Contmittee on Agr iculture, Livestock & Fisheries
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CHAPTER THREE

LEGAL PROVISIONS TOUCHING ON THE PETITION

3.1 Rieht to Petition Parliament
The right to petition Parliament is provided for under Article I l9 of the Constitution, which

provides as follows-

"Every person has a right to petilion Parliament to consider any matter withtn its

authority, including enacting, amending or repealing any legislation. Parliantent shall

make provisionfor the procedurefor the exercise of this right."

The Petition therefore falls under the Committee's mandate under Senate Standing Order 218. In

addition, standing orders 232 of the Senate Standing Orders outlines the procedure for committal

of a Petition to a Committee and transmission of its decision to the Petitioner. Further, the Petition

to Parliament (Procedure) Act, 2012 and the Standing Orders of the Senate provide for the

procedure to be followed in the submission, processing and consideration of a Petition.

Articles 94 as read together with Article 96 of the Constitution further provides for the role and by

extension the authority of Parliament in general and the Senate in particular. Generally, the Houses

of Parliament exercise the legislative mandate of the people, deliberate on matters of national

interest and oversight the exercise of power by other arms of govemment.

3.2 The Senate Standing Orders
Standing order 98 of the Senate Standing Orders provides-

(l) Subject to paragraph (5), no Senator shall refer to any particular matter which is sub

judtce or which, by the operation of any written law, is secret.

(2) A matter shall be considered to be sub judice when it refers to active criminal or civil

proceedings and the discussion of such nxatter is likely to prejudice its fair determination.

(3) In determining whether a criminal or civil proceeding is active, the following shall

qpply-

Senate Standing Contmittee on Agriculture, Livestock & Fisheries Page 9
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(c)civilproceedingsshallbedeemedtobeactivewhenarrangementsfor

hearing, such as setting down a case 'for trial' have been made' until the

proceedings are ended byiudgment or discontinuance;

(4)Asenatorallegingthatamalterissubjudiceshallprovideevidencetoshowthat

paragraphs (2) and (3) are applicable'

(5) Norurthstunding this standing order, the speaker nxay allow reference to any matter

before the Senate or a Comtnittee'

3.3 The Srreaker's Ruling on silD izdice

on 1Oth September ,2oog Speaker tvtar.nae wt ile making a decision on whether to allow debate

on the report of the National Assembly Committee on Delegated Legislation on the Re-

appointment 
""" 

,:;:,*,",,'*",t,7,))),,o,t ,',*,.',' ,"::::0",o"'::::; bv partia,nent on itsetr and is

exercised, subject to the discretion of the Chair, with the object of forestalling

prejudice of proceedings in the courts"

Inregardtowhetherthematterisactiveincoutt,SpeakerLusakainhisrulingontheReportof

ttre Selectcommrlee 

,":,"::,',:,':,'::r:,r:;,^,,:,":,*:,''::,::,;.- matter to shop

around for the business that is in court' ii it lhe obligation of the Senator who

allegestoprovidelheeytdence...Tltistlldymayberlischargetlforinstanceby

trarusmittingtotltespeakertltechargesheet,informution,ortheSunxnorustssues

bY the trial court'"

With regard to prejudice, Speaker Marende in his ruling on 1Oth September' 2009 states that-

"...StandingorderNo'80(4)imposesadutyonamemberclaimingthatamatter

is sub iudice to provide the requisite evidence "'

Allegations of prejudice must be scrutinized carefully' The specific allegations

oflikelihoodofprejudiceshouldbedetailedv,ithsufficientparticularitytoallow

the Chair to make an i,formed dectsion on the merits of the allegation"'

ture, Livestock & Fisheries
Page 10
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In my considered view, in a properly functioning democracy wtth a sound and

professiottal Judiciary, the burden of evidence required to sltow that tltere is

likelihood of prejudice to the fair determination of any nratter by the courts

should be set verY high indeed --- "

While agreeing with the sentiments of Speaker Marende, Speaker Lusaka in his ruling on 2nd

August, 201 8 states-

" llonourable Senators, I am guided by the rulings made by former Speakers of

this August House on this malter. In particular, in a ruling delivered on l7th

September, 2009 on whether debate on a report of the National Assembly

Cornmittee on Delegated Legislatton on the Re-appointment of the Director of

KACC by the President, the Honourable Former Speaker of the NationatAssembly,

Kenneth Marende aplly observed as follows-

" On the question of the likelihood of prejudice to the fair determination of

court proceedings, tt is useful to note lhal the legal term "prejudice" finds

expression in many areas oJ'the law and may be described in a myriad of

ways. The concept is supposed to operate to prevent procedural and

substanttve injustices, not to create them. Allegations of prejudice must be

scrutinized carefully. The specific allegations of likelihood of prejudice

should be detailed with sfficient particularity to allow the Chair to make

an informed decision on the merits of the allegation"

Therefore, in determining whether discussion of a *otfrc, witt prejudice its fair

determination, the Speaker must satisfy himself or herself that the discussions will

result in procetlural and substantive injustices. Further the likelihood of

prejudice must be detsiled witlt sufficient particularity to enable the Chatr make

tlte appropriate decision...

Let's remember that a criminal trial is adjudicated upon by duly appointed

jurlicial fficers who are under a duty to ensure that accused persons are accorded

a fair trail in accordance with the Constitution and v,ell established principles of

criminal procedure and evidence law and must further satis.fy thentselves that the

Senate Standing Contmittee on Agriculture, Livestock & Fisheries Page I I
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guilt o./'the uccused has been proved beyond reasonable doubt. In this respect, I

enjoin myself to the observations of Speaker Marende in the matter of the Report

on the Re-appointment of the Director of KACC by the President where he

observed-

,, ...court proceedings are presided upon by iudicial officers properly

trainecl in low and who have tsken an oath to discharge thefunctions of

their office without fear or favour and withont extraneous inJluences

being brought to bear on their work. In the ordinary course of affiirs,

judicial oflicers of ony repute ore very unlikely to be swayed by what is

saicl in Parliument. It does not inspire confidence in the oble and learned

men and women who serve in our Judiciary if we allow the propagation

of o view thot the Jucliciary ore always looking over their shoulders at

what parliament has said or ot the view that Parliament may take on a

motter before moking their determinotion' "

With regard to the Speaker's discretion to still allow for debate, despite evidence of an active

civil proceeding, Speaker Marende in his ruling delivered on 1Oth September,2009 states-

,,1 am clear in my mind thut in a matter of immense public interest, where there

is a doubt, unless sound grounds are advanced, a presumption should exist in

favour of allowing debate in the House as opposed to the application of sub iudice

rule to saqqress debate..."

In his ruling on 2nd August,2018. Speaker Lusaka while agreeing with Speaker Marende's

observations. stated-

"Honorouble Senators, going./brv,artl I wish to observe that people should not

rely on the sub judice rule to defeat the law, the Constitution or even to gag

parliomentfrom debating matters of national importance and public interest."

Senate Standing Committee on Ag,riculture, Livestock & Fisheries Page 12



CHAPTER FOUR

OBSERVATIONS AND RECOMMENDATIONS

3-0 General Observations
1) The Committee observed that pursuant to the provisions of the Senate Standing Orders, the

matters contained in the petition were suh.iudice as a number of issues raised are currently

pending in Kericho High Court Petition No. 18 of 2014, The Governor, Kericho Counly

V,r. KTDA and others. The Committee would therefore be unable proceed to consider the

matters therein. In this regard, the Committee advised the Petitioner that if the issues raised

in his petition are not acldressed by the Court's decision in the Kericho Petition, he may

petition the Senate again and the Committee would be willing to consider the matters.

2) That, from the letter received fiom KTDA, we observe that the case the matter was

scheduled fbr hearing of the main petition on 21't May, 2019. However, as one of the judges

of the bench was facing disciplinary proceedings. the matter did not proceed' The file was

fbrwarded to the chief Justice to empanel another bench and the matter was set tbr mention

on 29th July, 2019. As such, the Committee observed that the matter still active within the

meaning of standing order 98 (2) and (3).

3.1 Committee Recommendation

The Committee recommends that the issues raised in the Petition are sub.iudice and therefore the

Senate may not consider the matters raised therein'

Senate Stunding L'ommiltee on Agricuhure, Livestock & Fisheries Page I 3



APPENDIC]IS

1. The Petition

2. Response from the KTDA

a) Letter from KTDA ciated 18tl' July' 2019;

b) Copy of the Kericho Petition No. 18 of 20|4; The Governor, Kertcho County Vs.

KTDA and others;

c) Copy of a lettel from KTDA's advocates showing that the matter is active in courL'

3. Minutes of the Committee
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PE-TITION I'O
CFIALLENGEs

DEVELOPMEN

THE SENATE BY ISAACI( MWANGI MUCO COI\CERNII\C
FACED BY SMALL SCALE TEA CRO\)UERS IN I(ENYA TEA

T ACENCY (KrDA).

THAT, I(TDA directot's have ensured that power remains witlr the few

large-scale farmers completely sidelining the small-scale farmers;

Tl-lAT, decisions are made to benefit the large-scale farmers orrly, st-tch

as introducing pluclcirrg macliines wlrich will disenfranclrise the casuai

workers; and
'1

THAT, the cost ol'fertilizer is higlr yet tlie quality is low. lowering the

tea produce per stem. Furtlrer, tlte tea payment is too Iow dr-re to bad

management ft'om the directors'

1. Pursuant to Standing orde.s 226(1)(a), and 230(2)(b), rhereby reporr tothe senate trrat a petition has been subm.ittec.r, through trre crerk, by rsaackMwangi Mugo. a smail-scare .ea farmer in Karrgaita Tea Factory, I(irinyagaCounty.

As you are aware, under Article Il9(l) of the constitution, and I quote:-
" Every person has a right to petition Parliantent to consider any matterwithin its authority, including enacting, amending or repealing any
legislation."

3. -t-he salient issues raised in the said petition are as follows: -

a) Small-scale tea growers itr l(enya are calling for the revIew of elec-tion laws
for directorship and committee members for l(enya Tea Development
Agency (|(TDA) in all the factories in tlre Country:

" THAT, I(TDA laws provide that' voting in election is based on
shareholding rather than one man one vote disadvantaging the
peasant' farmers yet the issues deliberated on affect all farmer.s;

THAT, the current' voting systems deny small-scale farmers the
opportunity to serve in the management of the factories; and

THAT, there should be equal voting rights in the election of the
director and committee tnembers;

b) Small-scale tea growers have been pushing for changes in the election laws

including proposing a more gender balanced approach:
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PETITI ON TO THE SENATE

GEs FACED BY sMA

CONCERNINC'

BY ISAACK MWANCI MU6O

6RO\)UER5
IN KENYA TEA

LL SCALE TEA
CITALLEN

CENCY (KTDA)'
DEVELOPMENT A

c) Legislation sliould be enacted to prot

THAI-' tfre term of the director

ect tlre tea industry and the farmers:

should not exceed two terms in one

o

"THAT,anycandidatevyingforthepositionofdirectorshouldhave
at least u Fott Four certificate'

Consequently' the Petitioner Prays that the Senate:-

o Hears and considers the Petition;

oCom€supwithlegislationolihowKTDAshouldconductitsaffairsand
protect the tea farmer from poor payments;

o Directs the Ministry of Agriculture to review the prices of fertilizer and

the qualitY

oDirectstheAuditorCeneraltoconductalifestyleauditexerciseonthe

Present directors: and ,he

.An}othermqasuretheSenatedeemsfittostreamlineandimpro".
tea industry'

4.HonourableSenators,pursuanttostandingorder23l'Ishallnowallow
comments' "O;;;;"n' 

o' clarifications in relation to the Petition for not

more than thir{ minutes'

[after commentt bY Senators]

5.HonourableSenators'pursuanttostandingorder232(1),thePetitionstands
committed," ;;;Standing comm-ittet on Ag'itulture' Livestock and Fisheries'

6.lntermsofstandingorder232(2),theCommitteeisrequired'innotmore
than sixty caten;;;";" from th-e ti*" or reading the Prayer' to respond to

the Petitioner by way of u R"po,t udd,u,,"d to the Petitioner' and laid on the

Table of the Senate

c
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l/We. the undersigned,

Citizens of the Republic of Kenya, ancl residents of Kianrbu, Juja, Theta ward and a small scale Tea farme
in KANGAITA TEA FACTORY _KIRINYAGA CoUNTY

DRAW the attention of the Senate parliament to the following:

1.0).The small scale Tea growers in Kenya, have complains for review of election laws for directors
and committee members in69 factories in tlre Country.

1.1)TllAT, the election of director and committee membersshould be reviewed for lflDA (KENYATEA

DEVELOPMENT AGENCY) to change and give equal voting rights in election of directors and committee
members.
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@
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6)
1.2) IHAI, current voting systems deny small scale farmers the opportunity to serve in the Manage

of the Factories. O r(
1.3) fHAl', KTDA laws provide that voting in election is based on shareholding rather than OtrlE MnfVHt (',

Urp

ONI VOT[(one grower number per buying Centre one vote).The peasant farmers should have the same

rights as large scale Farmers because we are deliberating on issues affecting all of us.

ln addition to remove the policy which support nominated slot of a directorship for gender balance.

2.0) Snrall scale tea growers allied to the agency ltave been pushing for changes in election laws but the

KTDA has cleclined to review the rules
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2.1)Tl1nr, 'l'tre l(l.DA (lirectors ltave ertsttrecl that power remains with a {ew ind

plarrtatiorrs, by sidc' lining, tlre small scale farmers' Yet tlrey wislr to introduce a

iviclual who own large tea

plucking machine which

2.2)T11AT, the KTDA Directors ancltlte seatsof Cltairperson anclcommittee menlbers in the buying

cenrer leadership slroulcl l:e oNE MAN ONE (One growel' number fer nuying center one vote)as every

farrner wit^ one tea selling nurnber to 5ave onu ,o," for that lre/she has a tea buslr of 500 stems or

r.vill tirrislr casual workers worl<ing in tlrese [artns'

over.

2.3) THAT, tlre seat arrd voling style should not be basecl on tea bushes lrut tea grower's ownership or

one tea Srower number.

3.0),The cost fertilizer I too lrigh with low quality bring clown the production per stem and the TEA

payout is too low.

3.1)THAT, the cost of fertilizer is too high and the quatity is questionable since it is substandard lowering

the tea produce per stem, so trre Ministry of Agriculture shourd intervene the source of the fertilize and

ensure the best quality is given to the farmers with a fair price'

3'2).THAT,t[]eteapaymentistoolowduetobadmanagementfromreluctantdirectorswhoareused
and not interested to mal<e changes, mostry the negotiation of price after the exportation of dry tea and

also the selling price lrr the port compared with domestic price in KENYA affecting ttre payout I the

monthlY basis and bonus PaYout'

3.3)THAT, the auditor generar to do a rifestyre audit to the current directors and arso ,re a serious audit

tothedryteapricen.*"u,.ondonelntheportandtheexportationpriceingeneral.

4,0) the issues affection the Tea sector shourcr be addressed though a regisration by the parriament to

ensure the farmers are Protected'

4.1)THAT, the parliament shourd come up with a regisration to cover tlre tea farmers and ensure that

directorshipshouldhaveatermlimitoftwotermsandnotmoretlrantwoInanyteafactory.
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4'2)l'l lAl', tltr'lalv slloulcl ptovicle tlre cancliclate to be a post fornt four (a) EITHER a certificate ancl
abcl\'c to cttablc ltint ot'hel perform bettcr durirrg the tea price negotiation internationally.

4'3)THAT, thcre sltoulcl llc clo a litestyle aurlit anrong the current directors since there is a lotof greed
illl'lol18 tltc directors,tltis is because tlrey dorr't serve farrners interest, tea farming is no longer
sttstaittal:le as I'artrlcrs cannot afforcl basic neecls as well as nredicatiorr,

@ 5'0) Tl.lAT, we havc tttitclc' our best effort to have these nr.'liters addressed by the relevant authority
(KTDA) for tlte farnters of rvhich failed to give any satisfactory response.

6'o) TllAT, ttone of tltis isstte in this petition is pending irr any court of law, constitutional or any other
tegal body.

WllEREFonE, youl' lrttrttble petitioners prdys thqt the sENATE pARtAMENT-

1' To conte up witlt a registration so as to safeguarcl the interest of small scale tea farmers over Election
of directors and tlte cornmittee nrenrbers in the buying centers who form the
mana8erner.lt, utilization of money in management issue and control of the wage bill by the agency forbetter payment of the TEA farmers.

2. To protect the farmers over the fertirizer issue on price apd quarity.

3' To ensure the price of the dry tea is wellnegotiated and incrude government of-ficiars ratherthan
,', , iJj:'ff::::"'ff#: 

and keep awav the broker s ancl rnidcJlemen in tea pricrng issue so as rhe sma,_

4. To stop introduction of tqa pi

,?-J-

lucking machine in l(enya so as job creation to causal laborers remains

..............2019.
Dated this..

tr)
... /., . .day of........
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\rKT,DA
'KENYATEADEVEL0PMENTAGENCYHs{-DthIGSi.ilttftETED

KTDA FARMERS BUILD1NG, P'O' Box 30213' GPO 00100 Nairobi

Te!: + 254 ozo szziioio -2, 221 441 /2/3/4' Fax: +254 02o 21 1 24o

E-rnail: info@ktdateos'com/ Site:www'ktdateas

Our Rcf: GEN/I/GCS
Your Rcf: SItrN/SCALF/CORII/201 9 122 (1)

f):rtc: l8'l' JulY, 2019

RE

'fhe Clerk of the Senate
'fhe Senate Clerk's Chambers,

Parliament Buildings,
P.O. Box 41842 -00200,

NAIROBI

Attn: Carol Kirorei

Dear Sir,

P o N

t].o IN

as follows

BSG
Pl)

A
AG

We acknowledge receipt and invitation to appear before the Senate Standing Committee on

Agricurture and r_ir"rt"ir. and Fisherillo., r.,esaay 23rd July 2019 to respond to tlie petition by

Mr. Isaac Mwangi Mugo'

we wourd like to draw your attention to the fact that a number of issues raised in the petition as

tabulated in your lerter and attached p"iui"", are current,, *rqilt^:'5::1" I-ligh court Petition

No. ig of 2014 [The Governor, Kerict o'Co.,,r,V - Vs- ffda, CfbL' KTDA MS' MIB' KI]TEPA'

GLF, KTpc, AFFA -a orn"" or trr"^itto.n"y c.r".ol u.rd others. we tabulate the similar issues

I

we have attached the latest filings ancl clirection in respect to the above petitton'

A. Prayers in the Kericho l{igh Court l'>etition:

i. par^ gg _ KTDA,s procurement system is^not transparent,.particularly on f'ertilizer sourcing

with farmers buying the same r.on, r'rnA factories of 
"*oruiiunt 

prices comparecl to prevailing

market rates. In addition ttr" amnunt of fertirizer supplied to each fhrmer is nsually not

commenslrrate with his agronomic neecls with most ,"""iring excess supplies and the cost is

iorcelully declucted from their annuzrl pzryments.

Petitionandl,raycrstothescnatctlrrouglrtlreCommittce:No.3.0&3.1

l. r.he cost of [crtirizer I too high with low c1r-rarity brir-rg dowr-r the procruction per stem and 'l'ear

paYout is too low'

Directors:
P.T.KanyagoMBSEBS(Chairman),PNg,etichMBSOGW(Vice-Chairman),S.L.Tiam.patiMBS(Managing),

l. M. Wakimani, E'K' Gakyya' n 
'] "i'o' 

o' N' llls'1' s" tut' trerl' e't'l' Ringera HSC' S'C' Tonui'

l.N. Achoki, B. Matonda, S. K. Mbatia, i. ,r. CJf-," (Mr.)i S. X NgtiitFinance &Strateqy) x(lndependent)E

{



2 'l-[[n'l'' tltc co'st ol'lc.tilizct'is rocl high.and thc cluality is clLrestionablc sirce it is sLrbsta.clar,cilowcritrg tlre tea Pt',duce pcl'sterr- s.r iai,ristry 
"r 

,rgri.',,riurc shoulcl intervcr-rc trre source ol.thelbr-tilize arrcl cnsure the bc.st quarity i, giu",, to (rrc tnin.,",lr'rt Iair price.

1'o protect the {armers over trre fbrtirizer. issuc on price and qLrarity (prayer. 2)
J

Colnlnent

' fhc prayer in the petition to the senate touches clirectly ancr indirectly o, matters within t.e[{igh court and any response to trie petitio, *o,,ra prejudicc KTDA.

' The nratters in issue in the petition arc matters in issue in the Kericho l-ligh court.
Ii. Prayer-s in the Kericho High Cour.t Petition:

l' Para 65 - KI'DA lia fias a Boarcl of Directors comprisi.g I5 members: l2 elected growerrepresentatives fi'om eai:li catchment area, operationaliy refJrred to as zones and 3 executivedirectors (a rnanaging director, operatio.s clirector a,cl I'i,ance direcior). 1.5e s,iallholcler teasector ownersliip structure follows a. u.iquc m.dcl, ernpowering the farmer fi.om grassroots. Asa private company' KTDA is owneci av ez 
"u,po,rr. slarehold-e,= 1a",u.y companies) clirectlyowned by farmers as individtral shareliora"r, of-trr"ir respectiv" i^;i;;y company. .l.he 

factorycompanies are owned by fa.ners ancl governed tlrrotigh u Bou.d cornprising six farmer
:iiJ:J;[X["""Jd[:*,*?iecompanies oi'. lear collectiJn center, ,n,, are manased by five

2' Para 102 - In 2008, a new voting system for election of directors of KTDA-managed factories .was introduced thereby giving large scale fhrmers with more ,t ur"r- *o.e say i, control andmanagement of tea factories in their areas''fhe move crippled efforts by srnall-scale tea farmerswho wanted to retain the traditional one-man on.-uo,. pattern that saw directors electecl o. thestrength of i,dividual votes than the number oirrr1r". rr.ra.

Prayers to thc Senate through the cornmittce: Iretition No. r.0, r.l, r.2r r.3,2.0,2.2,2.3 & 4.1and Prayer No. I

I ' The srnall scale Tea growers in Kenya, have comprains for i"ui.w of erection laws fbrdirectorshipanclcommiiteemembersirr69Iactoriesirrtlrecountry

2' l'l{A1" the elcction of clirector atr.l cornnrittee mcnrbers shor-rld be rcviewed for K-.DA
Sff'[:lJ:,i?:J:l3:Yffiac;rxcv;";;#'" a.cr give.q,ui voring rigrrts in 

"i."iion
3 

il,li[],,1]]iTirL:li;:tj:::"' dcnv srnarr scare Iirrnrers ,re opporrunity to .scrve in rhe

4' TI-lA'l'' KTD^ laws provicle that voting i. clcction is basccr o, sharehorcri,g rathcr trra^ oNtjMAN oNIl voTL (one grower nr-rnrbc,' 1r", uufi,rg ccntre one vote). fhe peasart fhrr,crs
;lit3.:|ii,Jffi,,1]lir.ttt"tt 

rights as la'gc scalc lrarir',",r. b""o,,sc we u,='.t.rib",.ari.g o. issr.rcs

In additiorl to rcttrovc the policy which sLrPPo.t ,o.ri..tcd slot o['a directorship fbr. gc.clcrbalance.
Directo rs:

P'1-' Kanyago MBS IBs-(chairman), P Ng'ctich Mi]s oGW (Vice charrmuj]):_s. L -r'iampati 
MBS (Ma.agirq),l' M. wakim.rni, E.K. cakuya, r. M.r'1ark, p r"r. rrrig;i, iln, ,r"r,, fr.rvl. Iringera HSC, s.c. I.ontri,'l N Achoki, R. Ivlatoncia, s. x. ulutir, l.'rv. c;ot,u (ivrs 1*' 1i'[. rrrquri ([:i,.rrrce altrategy) x(Irrrrcpcrrclcrt)
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t' 5. Small scale tea growers allied to the agency herve been pushing {br changes in election laws but
thc KTDA has declined to review the rules.

6. 'fllAT, the KTDA Directors and seats o1'Chairpcrson and Committee members of the buying
center leadership should be ONII MAN ONE (One grower number per buying center one vote)
as every I'armer with one tea selling number to have one vote for that he/she has a tea bush of
500 stems or over.

7 . THAT, the seat of voting style should not be based on tea bushes but tea grower's ownership or
one tea grower number.

8. TilA'f, The parliament should come up with a legislation to cover the te larmers and ensure that
directorship should have a term limit of two terms and not more than two in any factory.

9. To come up with a registration so as to safeguard the interest of srnall scale tea farmers over
Election of directors and the committee members in the buying centers who form the
management, utilization of money in management issue and control of the wage bill by the
agency for better payment of the Tea f'armers.

Comment

The prayer in the petition to the Senate touches directly and indirectly on matters within the
High Court and any response to the petition would prejudice KTDA.

The rnatters in issue in the petition are matters in the Kericho High Court

a

a

I
C. Prayers in the Kericho High Court Petition

Para 89 - As a result of the KTDA takeover, small scale farmers have lost control over the very
institutions that they own, the tea factories. The local directors, having been co-opted with
unbelievably large salaries have become mere rr-rbber stamps in the fleecing of poor farmers.

Prayers to the Senate through the Committec: No. 2.1

1. THAT, The KTDA directors have ensured that power remains with few individual who own
large tea plantations, by sidelining the small scale farmers...

Comment

The prayer in the petition to the Senate touches directly and indirectly on matters within the
High Court and any response to the petition would prejudice KTDA.

The matters in issue in the petition are matters in issue in the High Court.

D. Prayers in thc Kericho High Court l'etition

Prayer ee - A declaration that acts of price-{ixing and n-ranipLrlation of prices perpetrated by the
I't - 27't' Respondents at the Mombasa 'l"ea Ar-rction to the detriment of smallholcler farmers
violates the provisions of Article 10 and 46 of the Constitution.

a

/
-)

a



a

Prayers to thc Scn:rte through thc Committce: Petition 3.3 and Prayer 3

1. TI{AT, the auditor general to clo a lil'e stylc audit to the current directors and zrlso a serious audit
to the dry tea price negation done in the port and the exportation price in general.

2. To ensure the price ol'the dry tea is well negotiated ancl include government officials rather
than parastatal and directors and keep away the brokers and rniddlemen in tea pricing isstte so

as the small scale farmer can benefit.

Commcnt

c
,i

The prayer in the petition to the Senate touches directly and indirectly on matters within the

Lligh Court and any response to the petition would prejudice K'|DA.

a The matters in issue in the petition are matters in issue in thc Kericho I{igh Court.

In view of the abovc, we seek guidance and direction fi'om the Cornmittee in respect to thc Senate

Standing Orders and how to proceed with the petition, whose prayers are substantially the same in a
Court of Law and which matters are sr-rbjudice.

KENYA TEA DEVIILOPMENT AGENCY HOLDINGS LTD

a

Dr. JO KENNBDY OMANGA
COMPANY SE

4

:
2. Prayer ji - An Order clirectir-rg the Compctition ALrthority of'Kcnya and the 28'l' I{esponclent

'fo investigate the pricc-lixing ancl manipr"rlation at the Mombasa -l'eer Auction from year 2001- ', .

2015 and avail a report to-l'his Ilonourable Court.
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IN THE MarrrR OF: AR.rrclns l(I), 1 (3), 2(7), 2(2), 2(4), 3(1), I 0, 19(1 ) 19(3) 20(1),
20(20 , 20(3), 20 (4), 27 (t), 22(2), 23(7) 23(7),23(2) 24(t) 27(t) 27Q) 36(1), 36(3) 41(s),
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VrRsus-

KENYA TBa DBvTLoPMENT Acnxcy ..lsrRtrspoNDENT

+*spe*Bearc
*cspellrs+r

+*SPoNDENT

Page 1 of 4G
Further Further Amended petition

Ar{h4rnI)Nl\
8; tl()- -I\DVC)C,cL?F:S

0 5 AFR 201s
lr:0Q ['l.r

ff\qy

C

.F, o B C:.\i 96
le

5

ti 'i:\
L? 'j'C RY]t;. ri c

o 4 ApR 20ru

T? $i d: Ft T \l TT T'"r

!



_.___J6'tH{t+spoNDENT

TH q-4sSoeI*1'ION----.-.------J, rn-IU+s+ONDEN+

AGRICULTUnE FISrlBnTpS & FooD Auruontly... ...?8+rts3RD RnspoNnrNr
TITB AT.TORNEY G .?9:IH-3RD RuspoNnBNr

ANI)
CouNCrL Or Couxrv GovnnrqoRs......... ....... I sT INrrnnsrBo PaRry
Couxry GovrnNrvmNr Or Mrnu...... .......2ND INrtRnsrBo PaRrv
CoUNTY GovpnNuttNr MunlNca 3ItD INTITIESTED Panry
LrrErN Tn.l Facronv ConaraNv Llrvurru 4TH lN'rnutrsrliD PaRry
TEGAT TBa FACTORY COMPANY LITvrIrrU .5''tI IN fBnnsrED Panry

rnr Tra Facronv Corupa"Nv LrrvlrBo 6rH INrtrtr.BSTED Panry
Monaur, Tna F Covrpa-ny Lttrllrno. ,.......,1rH
K,rpxoRos Tra Facrony compaNv Lrru1:rnn..........................8rlr INTnRrsrrn Pantv
Mococosrex Tna FacronY CorvrPlNY ....91'H INrnrursrao Panry
Kn-psrr Tnn FacroRy Cotvranv Ltru1rrn.............................10n{ INrcnnsrrn Panrv

ANSI Facrony Colupany Llrwrrn.. ..11rII INlnrursrBn Panry
KnntRrco TBa Facronv ComI'ANY Ltmlrno ......... I 2rII INrrnnslnn PaRry
S,c.N cAN vl TBa FacronY CoNtt',,LNY 13rII INTEITESTED Panry
'fonaen TsaF 4r,t

Nvn NxorA TEA FacronY CorvraNY L ....... 15rII INrnnEsrro Panry. GIACHoRE Tsa FACTORY COMPANY LIrvrrrCN. 16rH INTrRESTED Panry
Krarvroxarua Tra Facronv CorupaNv L 17rrl ITvIrRESTED Panrv
NynMacxm Tna F.q.cronv CoNtraNv LrMtrlin.......................181'rIINrBnrsrBn PaRTy
Ocnprno TBa ANY
CRenur Tna F,c.croRv Coprpalw LttvurED.......... ...20rII IxrelrnsrBn PaRry
Muorrr Tnn FacroRY CoMlANv Llvttlnn. .,21s^r lNrpRcsrrn Pa.Rrv
Kapsana TEA FACTonv Conm'at{Y LIrvlltuo. 22ND INTTRESTED Prnrv
Knpruuo Tra Facronv CotvtPANY Lrivrlrrn 23RD INTTRESTED Panrv
KanrsAA TEA FACTonv ConapaNv LrrutrED............ 24rII INt'sRIisrED Panrv
Maraana Tra Facronv CorupANY Lrutrpo ..25r tt INtnRtsrrn Paxry
Kacwr Tna FacroRv CorvtPANY Ltrulrnn 26rII INTBREST'trD Panrry
Tnera TBI FacroRv CotvtpANY LIrytrrBn.. ..27^ttt Ixrrntisrno Panry
Ncrrui Tra FacroRv CorupaNv Ltrvrman...............................28rH IxrnRpsrro Panrv
Ixunmt Tra FacroRv Corvtpatw L1rutrru..............................29m INrrrusrrn PaRrv
NnanucuTnaFacronyCorvtpANyLrrvurcn. ..........30rIIINrBRBsrcol'mry
Gacurcp Tra Facronv CorvtPANY Lrrutlru .3 1sr INtpRIis'nlD l'ant.y
NruNu Tna Facronv CoiupaNv Lltul.rur 32ND IN'rBRns'tI,l,D Panrv
Nourr T'rn Facronv CorupANY Ltrvtlruu 33I.I, INTERES.I'EI) P,rNrY
IVlaKOMI}OKI TEA FACToI{Y Contt,aNy Ll ..34rII lNlnnusrpn Panty
Gacn uracn Tna Factonv CoruraNv Ltrulruu 35rlr INTnRIrsrtiD Panrv
Ot-tiNcurruoNE Tra Faclotrv CorrlI'ANy LIrut'rl.n

Page 2 of 46
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G Tra FacroRY CovrpaNv LtrvrlrBn 37"t'tI PaRry-l
I

I

TraF.q.cro aNv Llrulrno 38f iI ARTY

U CoMPANY ......39'.,r

WEBU'TBA F ConmaNv Lrnrlrro 4OTII INTBRESTED PARTY

KINORO Tra FacroRv MPANY 41ST PARTY

Tna. Fa v CoupaNv Luumno. .42ND INTERtrsrtrn PARTY

ll
J

TEA F ConPANY Lrurrrn ..43Ro INrBnrsrnn PARTY

GITHONGO TEA FACTOR CoiupaNv 44"ft[ PARTY

IGEMBE Tra FacroRY aruv LlrurrBo 45rII PARTY

TEA F' y CoivrraNv 46"rrI PARTY

KrBcol FacroRv AT.IY ..47'rH PARTY

ROR Co .49"r'tr PARTY

I

Tra vCo /qrrl

BELTEA CoMPANY .........50r'
TBaFa ANY ....51sr P

i

I

TBA FA. C o prr,^l trry Lmalrro.. .52ND INTPRESTED PARTY

AMU TBaFacronY CorupaNv Lnurrpn 53RD INTBRESTED PARTY

ACTORY LtvrrrBp TH PARTY

EnBnrcB CTORY Lrurrnp.
,T

ii.l' ,r- a .r 'ii'11 l,-r
-..'! L rv .;.:t l-_tt

C Ir APR t0ig

CFun FunrunR Ci:i
'i'e1 t)-;2.1) firfI

I
TO The High Court of l(enYa,

Kericho

TnB Huvrgla portrroN of the Governor, Kericho County, the petitiouer, whose address

of services for the purposes of this petition is care of MaNvoNcn WaNy.q.ua &

Assocu.rrs AnvocATES, Mansanlr Prltzt lsr Ft oon Roolt 107, P.O. Box 100493-

00101 Narnonr is as follows:

D Pan

l. The Petitioner is the governor of the county Government of Kericho.

Page 3 of 46
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2' The I't Respondent an agency that manages the small holcler tea processilg factories
thror-rghout all of Kenya.

3-{}1e-}'d-to T*h

iHee rperate+unde++he-eemper+ies_Aef {{)A+aS 6)

and+admg-1fi-Iknya,

Westerr+Tea-at-theM ornlrasa{ea_AelioR.

f,enya-l++rades-af +he-[4ernbas+Tea_A.e+ien.

@mbasa-Tea-Ae+ion

Ke-nnu-l+t+ades,a+-the*4om{ras+Tea_A_etisn

Kenya-. I++rades-a+++e-Aaernbasa+e++etien.

" {s-1'he l4th 26d'{tesp@reenee+by+lre-Tea{+*a.d-o*enya-and

Page 4 of 46
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I

1

I
12. The Xh-Y.Respondent is a statutory body whose mandate is to oversee the smooth

and orderly functioning of the tea industry through policy guidance registration and

tea develoPment.

13

o

out the functions of the off,ce that include:

a.

matters:

b

and its agencies: and

c.

General

e

L4. st

a) Facilitation of consultation amongst countygovemmentsl

ec

Page 5 of 46
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c)

d)

e)

D

s)

15.

Article 176 of the constitutiQ&

16.

to Article 176 of the Constitution

17.

t

Lrcar- FouNoarroNs Or, Tun prrrTroN

18. Under tlie Constitution, Kenya is now founded
tran sp aren cy an d ac co u, ra b l i ry, ."rr "r,;.;; ;,,,T ;:,::i ;::::", 

in reg ri ry,

I9' Arricre t(r) of the,clnsliturion provides rrrar ail scpeople of Ke.va a,d shall be ext'l"ised onrv t, ;;";,o*:.";ffi"JJ:,i:l-;ri:,j"

Further Furrher AmendJ;ffi;,:t ou



20.Article 1(3) of the constitution provides that all sovereign power belongs to the

people of Kenya and shall be exercised only in accordance with the constitution;

21. Article 2(l) of the constitution of Kenya pronounces the supremacy of the

constitution and asserts that the Constitution binds all persons ancl state organs;

22. Article 2(2) of the constitution provides that any act or omission in contravention of
the constitution is invalid.

23. Article 2($ of the constitution provides that any act or omission in contravention

of the constitution is invalid.

24-Article 3(1) of the constitution enjoins the Respondents (and indeed all other

persons) to uphold and defend the constitution to insist that all organs and bodies of
the Government of Kenya equally respect, uphold and defend the constitution;

25.Article 10 of the constitution of Kenya sets out the national values and principles of
governance, particularly enjoining the Respondents to observe good govemance,

integrity, rule of law, non-discrimination, protection of the marginalized,

transparency, accountability and sustainable d eveloprnent;

26. Article 19(2) of the constitution provides that the Bill of Rights is an integral part

of Kenya's democratic state and is the frarnework for social, economic and cultural

policies; purpose of recognizing and protecting human rights and fundamental

freedoms

27, Article l9(2) of the constitution provides that the purpose of recognizirig and

protecting human and fundamental fi'eedoms is to preserve the dignity of individuals

and communities and to promote social justice and the reaiization of the potential

of all human beings.

23.Article 19 (3) of the constitution provides that the rights and fundamental freedorns

in the Bill of fughts belong to each individual and are not granted by the state and

are subject only to the limitations contemplated in the Constitution.

29.Article 201(1) of the constitution provides that the Bitl of Rights applies to all law

and binds all state and all persons;
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30' Article 20(2) of the co,stitution provides that every person shall enjoy the rights
and fundamental fi'eedoms in the Bill of Rights to tlie greatest extent consiste,t with
the nature of the riglit or filnclamental ir.eedorn;

31'Article 20(3) of the constitution provides that in applyi,g a provision of the Bill of
Rights' a court shall adclpt the interpretation that most favors tlie enfbrcement of a
riglit or fundarnental fi.eedom.

32' Article 20(4) of the constitution provides that in interpreting the Bill of Rights, a
court, tribunal or other

Article 2l(l) of the constitution provides that it is a funclarnental duty of the State
and every state organ to observe, respect, protect, prornote and fulfrll the rights
and lundarnental freedoms in the Bill of Rights;

2' Article 22(l) of the constitution provides that every person has the right to
institute coutt proceedings claiming that a right or fundamental freedom in the
Bill of Rights has been denied, violated or infi.inged, or is thu.eatencd;

-) Article 22(2) of the constitution provides that in adclition to a person acti.g in
their own interest, court proceedings may be institutecl by a person acting as a
member of, or in the interest of, a group or crass of persons; or in the public
rnterest;

4' Article ?3(1) of the constitution provicles that the I{igh court has ju.isdiction, in
accordance with Article 165, to hear and determine applications for redress of a
denial' violation or infringernent of, or threat to, a right clr fundainental fi.eedom
in the Bill of Rights;

5' Article 23(2) of the constittrtion provides that in a.y procoedings brought under
Article 22' a courtmay grant appropriate relief, inclr-rcling a dcclaratio, of rights;
an injunction; a conservatury orcrer; or an order for. coir-rpensation;
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6' Article 24(L) of the Constitution provides that aright or fundamental freedom in
the Bill of Rights shall not be limited except by law, and then only to the extent
that the limitation is reasonable and justifiabte in an open and democratic society
based on human dignity, equality and freedom, considering all relevant factors;

1. Article 24(3) of the Constitution provides that the State or a person seeking to
justify a limitation shall demonstrate to the court, tribunal or other authority that
the requirements of this Article have been satisfied.

8. Article 27(l) of the Constitution provides that every person is equal before the
iaw and has the right to equal protection and equal benefit of the iaw.

9. Article 27(2) of the Constitution provides that equality includes the full and equal

enjoyment of all rights and fundamental freedoms.

10. Article 28 of the Constitution provides that every Kenyan has a right to have their
human. dignity respected and protected.'

1 I ' Article 43 of the Constitution provides that every Kenyan is entitled to the

economic and social rights enumerateci ihereunder.

12. Article 46 of the Constitution guarantees every Kenyan, as a consumer, to receive

quality services from any service provider they engage.

l3.Article 47(1) of the Constitution provides that every person has the right to
administrative action that is lawful, reasonable and procedi_rrally fair.
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l4' Article 47(2) of the constitution provides that if a right or fundamentar freedomof a person has bee, or is Iikely to be adve.sely affected by adrni,istrative action,the person has the rigrrt to be give, written l.easons for the action;

15'Article 50(l) of the constitutio' e,titles every person the right to have anydispute that can be resolved by the apprication of law decided in a fair and publichearing before a court or, if appropriate, another independent and impartiartribunal or body;

16'Article 73(i) of the constitution of Kenya enjoins ail State officers to exercisepublic authority as a public trust in a manner that;
(i) is consistent with the purposes and objects of the constitution;
(ii) demonstrates respect for the people;
(iii) brings honor to the nation and dignity to the office; and
(iv) promotes pubric confidence in the integrity of the office; :

17' Article l3(2) of the constitution of Kenya provides that the guiding principles ofleadership and integrity include ensuring that decisions are not influenced byimproper motives but instead are guided by selfless service based solely on thepublic interest;

I8' Article 12'9(1) of the Constitution of Kenya provides that executive authorityderives from the people of Ke,ya a,d shall bc exercised in accorclance with theConstitution;

19'Article l5g(2) of the constitution provides that justice shalr be cronc to ar,in'espective of status;justice shall not be delayed; ancr the purpose a.d pri,ciplesof the Constitution shall be protected and promoted;
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20. Article 165(3Xb) of tlie Constitution provid.es that the High Court has jurisdiction

to determine the question whether a right or fundamental freedom in the Bill of
Rights has been denied, violated, infringed or threatened;

2l.Article 201(d) of the Constitution sets out the principles of public finance to

include;

1 openness and accountability, including public participation in financial

matters.

2. public money be used in a prudent and responsible way

Financial managelnent be responsible and fiscal reporting be clear

22. Atticle 210O) of the Constitution provides that no tax or licensing fee may be

imposed, waived or varied except as provided by legislation.

23. Article 232 provides the values and principles of public which include;

4. Efficient, effective and economic use of resources

5. Accountability for administrative ects.

6. Transparency and provision to the public of timely and accurate informatiol,

24. Article 258(l) of the Constitution provides that every person has the right to
institute court proceedings, claiming that the Constitution has been contravened,

or is tlueatened with contravention.

3
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25' Article 258(2) of tlie constitutio, provides that i. additio, to a person acting i.
their own interest, court proceedings above rnay be i,stituted by a person acti,g
in the public interest;

26' A'rticle 259(l) of the constitution provides that the constitution shall be
tnterpreted in a rnanner that_

(a) promotes its purposes, values and principles;
(b) advances the rure of raw, and the human rights and fundamental freedoms
in the Bill of Rights;

(c) permits the development of the law; ancl

(d) contributes to good governance;
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51. Small scale tea farmers across the country have approached the Petitioner

numerous times with a litany of complaints on status of tea sector which is

patently rigged against their interests.

52. Specifically, farmers held meetings at Sosiot on 5'h May 2014 andat Kapkabet

on 16'h luly,2014 where the challenges affecting smail scale tea fanners,

especially those frorn the Western factories, were discussed in detail,

53. Kenya's tea contributes 4o/o to the Gross Domestic Product. The industry

contributed total earnings of Kshs. 103 billion of which Kshs. 97 billion came

from exports and Kshs. 6 billion was earned from the local rnarket. The tea

industry is also a source of employment to over 5 million Kenyans, including

over 600,000 smallholder tea growers.

54. Principally, the Kenyan tea sector is divided into two regions- the Eastern

region and the Western region. This Petition deals with the concems of

farmers from the Western region.

55. Smali holders account for most of the land under tea and for up to 60% of total

tea nroduction while large scale growers account for only 40%.

56. Despite the role of smallholder farmers in tea production, they have little

representation in the instifutions governing the tea sector in Kenya.

5T.Ironically, the returns to the srnall scale farlners have historically rernained

lower than that for plantations and other big producers. This is ath-ibuted to

the high lnanagement fees charged by KTDA, the rnany taxes imposed on

srnall-scale farrners, the high cost of production, the long and inefficient

supply chain and general mismanagemcnt.
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58' The situation is rnacle worse by the fact that tliat the srnall holclers have
rernained at the bottorn of the hierarcrry in terms of participation, influe,qing
and contribution to decision making in the sector.

59' Although both KTDA and estate tea fetch similarprices on the worlcr markets,
the participation of many players who must get a share and rnanagement
problems along the KTDA suppry chain reduce the final payments to smail
holders' For instance, the factory buirdi,g programme invorved a great deal
of capital investment that KTDA can'ied out on behalf of farners. Though this
was necessary, the fa,ners were totaily kept out of the process. This red to
expensive roans being borrowed whose burden of payrnent was passed on to
the farmers.

60. A second example is the commission paid out to Tea Brokers by KTDA
whereby the rates are decided solely between KTDA and the brokers with the
farmers completely out of the picfure, yet these charges are deducted from tea
payments to the farmers. :

61' KTDA was privatized in 2000 in the hope that it would become more efficient
and hansparent based purely on business principles. Instead, it has become
lnore corrupt and less efficient- KTDA is now controlled by a srnall club ofpowerful erite businessmen who enjoy political patronage.

62'The inefficiency in KTDA has fostered comrpt and non-transparent practices
culminating in a bill being tablecl in Parliarnent seeking to revert KTDA back
to stafutory control.

63'Before the year 2000, the i,terests of srnalrholcrer fanners were caterecr
tluough Kenya Tea Development Atrthority, a state corporatio, established
under the Agriculture Act and the Ke,ya Tea Development Authority orderi' 1964' Thc rnanner in wrrich, Kenya Tea Developmert Ar-rthority, ( a state
corporation ) was convertcd/privatizecl into I(e,ya "l'ea Develop.rent Age,cy
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Lirnited ( a private cornpany) is extremely suspect. l'he privatization was

riddled with corruption arrd control by a few individuals.

64. KTDA was incorporated under the Companies Act in 2000 as all independent

and private enterprise, owned by all of Kenya's small-scale tea farmers

through their respective factory companies, which are in furn independent

legal entities. Currently KTDA Ltd. manages 62 tea factories in the

smallholder subsector serving over 500,000 growers. KTDA manages the tea

factories on behalf of farmers, charging a management fee currently fixed at

2.5 percent of the proceeds of total sales. KTDA Ltd. is owned by the

smallholder tea growers through the tea factory companies, who elect one

director per zor.e to represent them on the KTDA Ltd Board.

65.KTDA Ltd has a Board of Directors comprising 15 members: 12 elected

grower representatives from each catchment area, operationally refemed to as

zones, and 3 executive directors (a managing director, operations director and

finance director). The smailholder tea sector ownership structure follows a

unique model, empowering the fanner from the grassroots. As a private

company, I(TDA is owned by 62 corporate shareholders (factory cornpanies)

directly owned by farmers as individual shareholders of their respective

factory company. The factory companies are owned by farmers and governed

through a Board comprising six farmer representatives. The factory

companies own leaf collection centers thataremanaged by five elected farmer

rcjpresentatives.

66. Moreover, the relationship between KTDA Ltd. and the factory companies is

two-fold. The first relationship is that of KTDA as an investor in the tea

factory companies, where KTDA owns shares while the second ievel is with

KTDA Ltd as a managing agent via a managelnent agreement. Sirnilarly, the

relationship between the growers and tea factories is also two-fold: the

growers both supplier of greell leaf to the factory and are (in most cases)

factory shareholders. This relationship has developed into a conflict of interest
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causlng tttcreasiug cliscontent both between the growers ancr trre factorydirectors on tlte one hand, and the factory clirectors and KTDA on the other.

67 'Havingfactory dircctors also serving at the national level on the KTDA Boardraises the issue of conflict of interest making farmers feel that their issues arenot addressed well due to lack of clarity of roles befween trre two revels ofdirectorship' Directors serving in both rores have over trre years negrectedtheir factories in favour of building a long term rerationship with KTDA andits other cronies.

68' In addition' for rnany years small holder's tea has been illegally brended andrater resold at even higher in the process darnaging the reputation of Kenya,stea internationally which reputation took rnany years to establish.

69' KTDA Board members and top management have acquired shares in some ofthe rnarketing companies that are involved in the irnportation of cheap teaused in the illegal blending.

70' Even though the prantations have better management, orSanization, andprocessing quality standards, the tea they produce is usuary of rower quaritythan the one produced by the smallholders. This is rnainly because a big partof tea quarify depends on the corection process (prucking technique) and theplantations' as they pay per weight, find difficuities to control the techniqueused by the ternporal workers in the extensive fields.

7l ' on the other side, internationar struggre for market shares by trremulti,ationar have focused o, ,re suppry of reratively low_quarity burk tea.This gives trre packi,g companies flexibility by deribcratery reducingdifference i, qualities by ble'ding differe,t ki.d of teas. A typical ,,Engrish
tea" could be the product of tlie ble.ding of teas fi.orn six clifferent countries.

72'ITaving acq.ired tea at below tnarket value througrr price-manipuration , trrebrokers proceccl to rnix the high quality tea procl,cecl by Kenyan small scalc
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farmers with cheap and low quality tea irnported from Asian ancl other
countries

73' The illegal blending by tea brokers allows thern to increase the volume of their
product for sale while passing it off as.the world renowned Kenyan tea,

14'The legislative and policy framework governing the tea sector does not
sanction the blending of Kenyanteawith lower quality one from elsewhere in
a bid to protect the quality and international reputation of our tea.

75'The imported low quality tea used for blending is a constant source of
pesticide contamination on pesticide free Kenyan tea which has caused

Kenyan tea to fail Maxirnurn Residue Levels (MRL) tests in the international
market.

76'The damage to the brand of Kenyan tea intemationally has and continues to
diminish the prices and orders for Kenyan tea thereby seriously jeopardizing
the livelihoods of many smail scale farmers.

77' This blended tea that is later exported amounts to 4o/o of total KTDA sales, a

huge amount, with the biggest beneficiaries being some KTDA directors and
other powerful individuals who have formed brokerage firms to fleece small-
scale farmers.

78. KTDA subsidiaries, especially chai Trading company Limited, are major
participants in the importation of substandard foreign tea and its subsequent

blending with quality tea from small scale farmers.

'79'There is a conflict of interest arising above since KTDA is involved in the
production, manufacfure and selling of farmers' tea and at the same time its
subsidiaries are irnporting foreign tea to compete with that of its supplying
fanners.
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80' K'|DA' through managerlletrt agreernents sig,ed betwee. it ancr the teafactories has taken over control of most of the functions that were clevolvecl
to farrners through their tea factories.

8l'The above takeover is contrary to sessionar paper No.2 of 1999 which raidout the fi'amework for the privatization of KTDA and liberalization of the thenmoribund tea sector' The sessional Paper enurnerated the followi,g reform
Ineasures: Direct participation by elected directors in managernent decisions
regarding procurement of goods and services by each factory corxpany;'fransfer of green tea reaf corlection and payment to fanners fro,r the KTDAto the individuar factory companies; Sare of KTDA equity in factory
companies to the tea farmers and Direct participation by elected direct.rs inrnanagement decisions, governance and poricy rnaking in their respective
factories.

82' As a result of the management agleements, all factories are centrally managed
by KTDA with the rocar directors, who are supposed to be the voice of thesmall fanner, willing bystanders in the process.

83' The locally elected directors have no role, even of an oversigrrt trature, overthe management of the funds of the factories as KTDA has assumecl totalcoutrol over the same' Thereby fanners have no rore i, the managernent offinances of the very companies they have shares in.

84' Under the Sessional poricy paper No. 2 of I999 individuar factory companies
had the option of conhacting any other management agent to rnanage theiroperations/ activities' KTDA ltas i,stead insisted on rnanagi,g every singrefactory in Kenya conh'ary to the wisrres of the rocar farmers who own it.

85' KTDA charges a management fec which it determines
co.sulting farmers leacri,g to a rarge portio, of earning be
KTDA level instead of directly benefiting fanners.

Pagc ltl of'46
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86. The legal ownership of "I(TDA" factories and other properties is not clear.

On paper, the factories are owned by the farmers yet no diviclends are paid to

the farmers for every successful year of h-ading. Other KTDA properties do

not benefit the farmers as well.

87. The law stipulates that KTDA is to act as an agent for the small scale tea

farmers. Unforh-rnately, it has abrogated ownership and total control in all the

factories. KTDA also controls the processing of tea, tea trading and acts as an

insurer and a Bank for all the money due to srnall scale farmers.

83. KTDA's procurement system is also not transparent, particuiarly on fertilizer

sourcing with farmers buying the same from KTDA factories at exorhitant

prices compared to prevailing market rates. In addition the amount of fertilizer

supplied to each farmer is usually not commensurate with his agronomic

needs with most receiving excess supplies and the cost is forcefully deducted

from their annual payments.

89. As a result of the KTDA takeover, small scale farmers have iost all control

over the very institutions that they own, the tea factories. The local directors,

having been co-opted with unbelievably large salaries have become mere

rubber stamps in the fleecing of poor farmers.

90. Farmers supplying satellite factories, 10 out of 11 being in the Western

region, are not allowed to participate in the election of KTDA national

directors.

91. The denial of voting rights to satellite factories is unjustified considering that

there are no significant differences in operations and capacity with the fully

flagged factories.

92. Since the introduction of tea in both the Eastern and Western regions, the latter

has been posting lower payments per kilogram due to its underrepresentation

in the KTDA Board and top management.

I

I
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93'KTDA has failed to explai, this disparity in rigrrt of trre fact that there is no

i1H",.::*1.""'' 
of the tea produced bv fa*ners f.orn rrre Eastern a,cr

94' KTDA also dedu cts 4%o of the annuar gross tea sales fi.o,r famers as"operating expenses,, over and above the 2.5%o mangross sares without accou,ting for the expe,d,",* 
"rri*" r,1*: 

r'"r*ed on

95' KTDA managed factories earned a totar of Kshs. 69 Bilrion in the 2012/2013financiar year. The 2,5 %managernent fee amounts to r.725B,rion.

l.\

2.5 x 69 = 1.725 Billion

X 69 :19.7 Billion

clrarge arnounts to Kshs. 5lT.Srnillion in2014

Pagc 20 of 46

96' The extra charg e of 4*Yoamounts to Kshs. 27.6 Birlion with the share of the400,000 farmers from western region being Kshs. 1g. 7 Bilrion.

I00

400,000 x 40

560,000 100

97' over trre cou.se of 15 years that KTDA has been in operation, fa,ners havelost more than Kshs. 87 Bilrion due to this double deduction.

98' This exha charge is iflegar, unconscio,abre and basicary a crear case oftheft by KTDA officiars and their cronies at trie rocar factories.

99' l'he double payment for t,anagement of services croes not end here as chaiTrading compa,y Ltd charge farmers a ftrrtlier 0.75%of totar tea sold asbrokerage fees yet KTDA has a fur-flecrgecr rnarketing departrnent.

100. I'hc above fr-rrther



0.75 X 69 : Kshs ' 517 '5 million'

100

101. considering that chai 'lrading company has been in operation since 2003'

farmers have lost over Kshs. 5 Billion to such double charging for the same

function

l02.In200s,anewvotingsysternforelectionofdirectorsofKTDA-managed

factorieswasintroducedtherebygivinglargescalefarmerswithmoreshares

lTloresayinthecontroiandmanagementofteafactoriesintheirareas.The

movecrippledeffortsbysmall-scaleteafarmerswhowantedtoretainthe

traditional one-man one-vote pattem that saw directors elected on the strength

of individual votes than the number of shares held'

l03.Farmershaveaisosufferedalossofproductduetomissweightingorabuse

in the tea collection centers by the KTDA', clerks through faulty weighting

scales,amandatory2kgdeductionforeveryteabagweighted,andthe

weighted tea is recorded as round downwards figures' The justification of the

2kgde,ductionistheallegedweightofthecarryingbag,whichhappeusto

weigh less than a half of that'

l04.IndemonstrationofKTDA,sSenseofimpuniLy,teafarmerswestofRift

Valleyhavenotbeenpaidtheirmini-bonusforthisyeardespiterepeated

demands and even the President's orders to that effect'

l05.KTDAhasbeengrosslyinefficientinthecollectionofgreentealeaffrom

teabuyingcenters.Ithasmadefannerssusceptibletoillnessessuchas

pneumonia,artlrr.itisandrelatedilinessesbymakingthemspendcoldnights

atthecollectioncentreswaitingforKTDAlorriestocomepicktheirtea'

106.Attimes,KTDAagentsfailtocollectpiucked.teairrgoodtimefrornthe

collectioncentersresrrltinginlossofweightanclqualityofpluckedtea,thus
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a drop irt tea earuings and yet the Agcncy cloes not a..n,.hr ri^r^-.r:,.losses incurred by fa,,ers 
' ^bvlrvJ trues not accept liabilities for the

107. KTDA in a rnajor departure fic
companies wirhour invorving ,# ffl:ffi|:;:" 

nu, fo,ned 7 subsidiary

,;ffi: ffi": " 
owned'v t"u ;;;;";ffi 

,J.".] ;JT#Ti:j'ff

I08. KTDA has over the years refused to publicize deteearnings and dividends paid out by these .ror,o,LiLo":l*" 
operations,

technically owning all triese subsidiaries have ,o,'utttt' 
Fanners' despite

dividends indicaring that only KTDA officiats 
"." ;n;,:r:,T:",;:ij:owners, smallholders are entitled to all the clividesubsidiaries. q, Luc orvrdends realized, by these

109. KTDA has alr

despite ,h" ."0"t;1}Hu]"|i|:.^*tulture Produce cess from tea farmers

Act (chapter 318 of the Laws 
"r*::o:h 

it was authorized, the Agriculture

value of green tea leaf. 
'enya)' The rate charged is l%of the gross

I 10. This Cess is deducted fronr far:
being rorwarried to the various #1.].#.H:|i.ffiil* the proceeds

II I. The rate at which anrr L^--_ ,

arbitrary ono .r'n'tn 
and how Agriculfural Produce cess is adnrinistered is

on farmers. 
14'ges fro,i time to tirne witho,t consideration of its irnpact

112. Agricr.rltural I
ro be a 0,."",., .",:::ff:,m:T::ffi:".*,,,, bee, and continues

car, Corr,EcTroN Or CBss By Krna
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113. Levying of Agricuitural Produce Cess increases the cost of rnoving farm

produce from one part of the country to another'

i 14. Agricultural Produce Cess has the effect of increasing the cost of doing

business due to inappropriate taxation and the disruption of transportation of

produce.

115. The Proceeds of Agricultural Produce cess collected could be justified if

the amounts collected were correctly reinvested in supporting infrastructure'

116. However, the infrastructure (rural roads) is completely dilapidated' This has

occasioned great difficulty to f-armers'

llT.Poorroadinfrastructurreleadingtodelaysingreenleafcollectionand

transportation thus causing green leaf spillage, long chemical withering

durations, leaf over handling, development of high leaf temperature while it

isontransit.Theseieadtoqualitydeterioration.Tearoadsneedtobeingood

state to reduce the reaf spillage and quaiity deterioration.

ll8..Section20loftheLocalGovernmentAct(Chapter265oftheLawsof

Kenya)asreadwithSection,lglAoftheAgricultureAct(Chapterlsofthe

Laws of Kenya) empowered local authorities to pass by laws imposing the

payment of Agricultural Produce Cess'

llg.KTDAenteredintoanagreementwiththenowdefunctlocalauthorities

allowingittocollecttheCessanddistributethesametofactoriesfor
maintenance of local roads'

120. The Local Government Act (chapter 265 of the Laws of Kenya) was wholly

repealed by the County Goverrunent Act' 2012'
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121' The cou'ty (iovern,rent Act 2012 does not save trre taxatio, regirnecontained in the repealed Local Gc
Kenya. 

r--*rvu LUL''', \rovernrnent Act, chapter 265 of the Laws of

122' Moreover, in view of the devolved governance system that we haveimplernented wherein agriculture is fuily clevolved to co,,ties, KTDA cannotcontinue to co'ect revies that were supported uncler the Local GoverrunentAct, Chapter 256 of the Laws of Kenya.

123. Section 4l of the Agriculture, Fisheries and Food

Iil::,:Xre 
Act without preserving the power, :r,,,HI[,#.I

124' Thercfore' KTDA cannotpurport to continue colecting cess pursuant to theagreetnents it had with local authorities that have since been disbanded.

125. Inthe current constituti

c ounti es. rn es s en c e,,r,, 
",lo;: J::ffiT:,ffi:,I: ::::,il::;and legal authority to levy agriculfural produce Cess.

126' The Petitioner contents that KTDA's act i, revying agricurturar producecess has no legal basis a,d also violates the express provisions of theConstitution of the Republic of Kenya.

ITTrcar, Cor,lrcuoN oF T}IE AD vALoREM LEyY

121' TheTea Board of Kenya and its slrccessor, the Agricultrrre Irisheries & FoodAuthority' continue to collect ad varoremcruty of ro/o ontea produce at thepoint of export clespite the repeal of the Tea Act.

128' section 18(l) oftherepealedTeaActprovicredtrrattrreMi,istercourd, 
fromtirne to titlre' on tlie reco,rmendatio, of flre Boarcr, by ,otice in the Gazette,irnpose atl acl valorem levy o, all ,rade tea at tlie point of irnport or export.

"'}

! .'
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129'Thecurrentlevyofl%oftlrecustomsvaluefor.madeteaexpotls

on the above rePealed Provlslon

is based

130r.Theadvaloremdutyhastheeffectofover-pricingKenyatearlcolnparlson

totherestofEastAfricaandintheprocessscaringawayforeignbuyers.

;-.

131. The Tea Act was repealed by the crops Act,z013 which further provided at

Section 42(2)(e) that any subsidiary legislation nrade under the former would

only continue applying up to 30th June' 2013'

132. Therefore, the collection of ad val0rem duty by AFFA (the TerrDirectorate)

since 30th June'2013 has no legal justification at all'

133. Articie 210(1) of the constitution provides that no tax or ricensing fee may

beimposed,waivedorvariedexceptasprovidedbylegislation.Therefore,

thecontinuedlevyingofthesaidadvaloremdutybyAFFA(theTea
Directorate) is itlegal and unconstitutional

134. Furthernore, KTDA deducts 40% of the annual gross tea sales from farmers

as "operating expenses" over and above +he2'5o/omanagement fee charged on

gross sales without accounting for the same'

l35.Thesethxeshavebecome,.aheavyburdenonproducers,andinsomecases

amounttoduplicatetaxation.Mostofthesechargesarebornebythe

overburdenedsmallholderfarmerswhoconhibuteabout6}percentofthetea

Cess revenlles. The KTDA managetnent fee, at 2.5 percent of net sales, is

bornebythesmallholdelgrowersoverandabovealltheotherleviesthat

producersbeat,yetthesmaliholderfarmersownthefactoriesthatKTDA

manages
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I,RICI.-FIXING A.I, Tgr Tra Aucrloru

I3 6. Small scale fanriers in the lVester
fixing bv the rnain buyers of trreir;:jf .rffalso 

been the victims ofprice

137. Tl-rc Mornbasa tea auction is he
nom up to nine East Anic,, ."r,l,l.,ffi,Tlij3 ff"I *r:: Jiworld, It is the seconcl largest of eleven worldwideLanka. _^..rv' vyur.rowlcle tea auctiorts, after Sri

138' The Mornbasa auction has been hrjacked a,d rnonoporized by rocar cartels

;:h::T;;""^ 
a,d brokers. According ro K'DA briers, rhe Mornbasa

horders pray no ;1H::H;:'""ne 
in Kenva to the rune or 75% yetsrna,

i39. The auction is run by the East Afi.ican Tea Tradlirnited liabiliry company in which KTDA, as the.." 
ottot'atio, (EATTA), a

ffiTI;;::HH:'"
140. Players at the Mombasa Tea Auction collude to fscale farmers their deserved earnings. 

:tx prices and deny small-

141. In Mornbasa, only six rnultinational corrpanies acctea traded ttuough the auction. rt is crear rhar rn, o;,;:#:#:x:r"iJ[companies courd have a major irnpact on the price paid at the auction.

142. The large tea contpanies have a considerable infl

ffi:'i:ll_;,.j, 
o;. 

:;*;#:: :.:l: :.;ffi ; ;:fi ,j;] r:rons. With theircotporatio,s sh'ongly influe,ce both price moverne 
buying policy, t'hese

certain quarities of tea. Their 
"rr".-,,,"::^::"':enrs 

and trre demancr for
factories -rrorizonrar inregrario, ,.::.::';,ll 

o"tn pla,tations and processing
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143. Vertical integration - companies having a strong influence on transporl

companies ancl shipping agencies and so on - adds to the powerful position of

the large tea cornpanies. This concentration of power, with corporations

sometirnes controlling the entire production process frotn tea shrub to tea bag,

offers ample scope for manipttlation.

144. The Tea Industry Status Report May 2014, prepared by the industry

regulator, Tea Board of Kenya, mentions various players, chief among them

the Kenya Tea Development Agency (KTDA), of manipulating the price of

the highesttea grade, PF1, which is mainly produced by small-scaie farmers'

'The grade has consistently sold at low prices or at the sarle price with inferior

grades at the weeklY auction.

145. The report also blames direct sales outside auction venues to some big

marketers which create a liuge price difference while giving the impression

that there is excess tea in the marketr i

146. Principally, the current low prices at the auction are precipitated by some

unorthodox practices by KTDA, which controls over 65 per cent of the

volumes dealt in at the auction. This is done in coilusion with major brokers,

warehouses and traders. The perpetrators continually divert attention from the

real issues by citing the ad-valorem levy. The ad-valoretn levy is a tax charged

and collected by the Tea Board, at one per cent of the export cost, to facilitate

research. marketing and infrastructure'

147. Price rnanipuiation is rampant during the months of March and April '

Smallholder farmers are nonnally paid the hammer price, with zero benefits

from this venture. Prices have continued to decline, not because of poor

quality but owing to poor trade practices'

l4g. Tea auctioned o1March 1,2014 and exporled on March 31 lost $0.63 (Sh54)

since it was offered at $2-72 (Sh233) against an auction price of $2'09

(sh180). This is equivalent to Sh54.18 per kilo of made tea (four kilos of green
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Ieai), whi

f#l}:lj::J 
4 perk,o orsreen rear rhe ross suffered by rhe

Lrs,,. 
tgh to pay a first payment, popsrarry known as a

ifarrner in
aa , . .rnuu botl

149' There is evidence that KTDA, at times, sers tea to chai Trading at a rowerprice than the offered price. For exarnple, where the offerecl price is $2,61jlllS:j:1il:T_:"T;;::il_; .;;; ;,,,n, 76, perki,. ye,

150. Trends indicate evidence of rnanipulation. Forauctioned on septem ber 12, 2ol3 . 
tnstance, tea that was

7,2014. where 
s exported five months later on February

shr 76. 
rt wourd have attra cted sh224 perkilo, it gets auctioned at

151. Selling tea outsicle auction venues to sorle big marketers is also a commonpractice by the KTDA,s Chai Tr.ad rng subsidiury. Krrown as the post_auction/pri vate sale of withdrawn teas,
are nrade to buy high qualify teas at bel

sorne organized private arrangenrents

directly frorn factories at lower
ow auction prices. Chai also buys teas

cheap, low qualiff teas fi.onr As

prlces than the auction prices, and imports

export as Kenyan brands. This,

ra which it blends with the Kenyan teas to re-

ci'eates a huge price clifferenc

rn itself the overall colruno

market.
e and inrpiies that there is excess tea in the

152. This has seen traders/brokers refrain r-^._^
Tuesdays, but rr
at b er o w 

",, ",, ". Ii"l" 
" ; ;;;;r.ffi :Trt;,:ffi #i;:: #:.::

I53. PIrl gracles ar.e als.,.r^r,.L^---. ,

the rnurtin,,,",.;T#lH:T:l'.ll""*ecr bv the buvi,g behaviour or
Unitever, Janres ;,;,,;::"r;::* 

rnaJor buyers, afthe auction. These inctucte
proc,uce"ro"",,l'ilIJ;:::;',:#;JjJ::1Tffi 

fill,n:;
:.i
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interests in value

destinations.

acldition in both traditional ancl emerging rnar.ket

154. Unilever, Jatnes Finlay, Gold Crown, on behalf of Global Tea,Imperial Tea

Exporters and Gokal Beverages are the key players. Frequent tea brokers in
the post-auction sale volumes include Venus Tea Brokers, Combrok, Bicorn

Exim and Tea Brokers East Africa. These Multinationals been buying their
own teas (PF1) at higher prices than quoted prices despite the fact that

international teas are of lower quality than local tea. Consequently, Kenyan

teas are losing traditional markets such as the UK and Egypt.

i55. Over the past year, when tea prices have been at their lowest, the amounts

of unsoid teas were kept at an average of 1 1 per cent of the volurne offered

for sale. But the situation has worsened this year with each successive auction

having 76 to 20 per cent of unsold teas of the volume that is offered. This has

resulted in a price convergence of all the four grades -- pF1, pD, D1 and Bpl
-- an indication that the auction does not respond to free and fair market forces.

156. Since January 2014, PF1 has perfonned worse than all the other grades,

meaning farmers 
, 
did not get value for their product. The situation has

worsened since January to the extent that KTDA has resorted to buying its
own teas in the auction, and at much lower prices. These teas are then shipped

to haditional markets like Afghanistan, Egypt, pakistan, UK and, lately, the

United Arab Emirates, which buy through agents.

157. Some of the teas Unilever and James Finlay post to the auction are of very

low quality, athacting very low prices, which knock KTDA out of competition

for haditional rnarkets. This acts as a basis to transfer prices to aid exportatiol

of their high quality tea at disguised rnarket prices. It also helps the same

buyers to access KTDA teas at a lower price, especiaily in post-auction sales.

l58. Further, the operational management of Mornbasa Tea Auction("MTA,,) is

not clearly known to fanners with them not receiving any tracle information
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fi'orn MTA thereby renclerittg all t.ansactions at trre auction unknown to them.
whereas the buyers, brokers, KT'DA and estate producers have access to this
infonnatio,, the smail horcrer is poorry i,Ib'ned on the sarne. MTA
effectively operates as a closed rnembers club where visiting farmers a,d
researche.s are treatecr witrr a Iot suspicion and non_cooperatior.

{

159' The cornmission rates for tea brokers at the auction are pre-determined a.d
negotiated with KTDA with no famrer r.epresentation. The process for
detennining these rates neecls to be all inclusive and transparent considering
that producers and buyers are currently not represented yet the costs are
passed to the*r. These rates shourd also reflect prevaiiing rnarket trends.

160' The difference between the price paid to farrners and the one obtained at the
auction is unjustifiably large, oftcn up to gO0%.

161' KTDA has abdicated its role as a pioneer agency to champion for the welfare
of farmers and instead changed into a tool of self-enrichment by the Directors
at the expense of the farmers who reel in abject poverty.

162' As result of the foregoing practices srnallhorder farrners have lost over
Kenya Shillings Eigrrty seven Bilrion ( Kshs. g7,000,000,000,000/_) 

since the
. year 2001 

' which sum the Petitioner claims from the respondents on behalf
of over 400,000 farmers.

,

Hnavy Taxa I'roN or- Tnp Tra Sncron

163. The tea sector is reel from hca taxation which has adi onate

164. Tea farmers are more than 26 of taxcs levies ancl char
which have unsur

t
pnsl11elv led to dwinctl retunrs for l.armers and bo

ot in thc c ort coonon-r
down a oncc ts
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1. The cultural Producc Cess- l% of value of Green leaf s value

8. Value Added Tax-160/o of sale value

9. Ad Valorem -loZ of customs value of made tea or

10.'fea Producer License-Kshs. i0 per year.,000

11. Auction er License-Kshs. 10,000 per year.

l2.Tea Buyer License- Kshs. 10 per year,000

13.'fea Broker License- Kshs. 10,000 per year

l4.Tea Packer License- Kshs. 2,000 per year

15. Tea Warehousing License- Kshs. 10,000 per yoar

16. Corporate tax-3OYo of netprofit.

17. oirectorate of Indushial Training Levy-Kshs. 300 per ernployee

18. Standards Levy(KEBS)-0.2% of vaiue of made tea

19. Environmental Lnpact Asessment Levy(NEMA)-0.lo/o of investment

costs.

20.Inspection F S)-Kshs. 5,000 per shi document

21. hnport duty on packaging material( Government)-2\Yo of CIF value

22. lmp ort declarati on form(Governrnent)-2.25% of CIF value

23.Furnace oil taxes(Government)-excise duty of Kshs. 0.6lhtre &16%

VAT

24.Brokerage fee(Tea Broker)-0.75%o of made tea value

25.Management Agency Fee (KTD A)-2.5% of net sales

26.Land rates and rents(Counties)- 0.3 - 0.75% of undevel oped value

21 . W aste water regulation license(NEMA)-Kshs. 1 0 0 ,000

28. Wood Fuel Movement Permit(County)- Kshs. 300

29. Mombasa Port Health- Kshs. 1,000 per document

30. Chamber of Commerce(Coo)-0.025oh rnvotce value per shipment.

3 1. Department of Occupational health license-Kshs. 2,060 annually

32. Municipal Council license ( now Counties)- depends on enterprise size

165. Due to hcavy taxation and high production cost, Kenya's tea is the rnost

expensive at the Mombasa auction compared to tea frorn other East African
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countries.'l'his cxtra cxpense rcduccs thc volume o1. l(cnyan tea solcl on thc
intemationall y tliereby red rucing the eventual incorne trickling down to tlic
small scale farmer

166. The im ition of a hea and unconsciona ble tax burden that is cri li
the tea sector is contrary to Article l0 of the Constitution which rcquires that
public policy, including tax , to be enforced ln lnaruler that adheres to principle
of sustainable development

R-arusar fo RncocNrzn Dur.y RrGISTERED UNI<TN Or SmaII, SCALE
Iranprpns

167' small scale tea farmers in Kenya currently have no organization that is duly
recognized by the Govettrtnent to represent and protect their interests. The
Ke,ya United Srnalr Scare Tea owners Associatio, (KUSSTO) was
registered under the Tradc Unions Act in July, 2005 and transitioned uncler
Section 1 of the Fifth Schedule of the Labour Rerations Act, 2007 .

168' KUSSTo:s main objective is to safeguard and lobby for the rights a,d
interests of srnall scale tea owners across the country, most of whom are its
active rnembers.

169' The Kenya small scale Tca Growers Association (KSSTGA) which was
fo,ned by Kenya Tea Deveropme,t Agency (KTDA) to counter the rising
influence of KUSSTo is defunct ancl even in its existence it lacked legiti'racy
as the average fanncr out there did not know of its existence let alone belong
to it' f'o e,surc it monito.s the organization, KTDA located KS'TGA
headquarters within its own headquarters builcling.

170' KTDA has collected Kshs' 500,000 frorn each factory ancl Kshs. l0 frorn
each fanner annually sinr:e 20oo to finance this puppet organization and
despite demancl has failecl to accoLurt for the disbursernent of these fluncls
which have tnost dcfinitely been used to enrich the coffe.s of KTDA and
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KSSTGA officials. Most farmers are not aware of these deductions as KTDA

has ensured that the same is not reflectecl in their receipts.

171. Since its inception, the Union's rnain objective has been to organize the

farmers in order to increase their bargaining power and become included in

the KTDA decision rnaking. Furthennore KUSSTO has sought to improve the

conditions of the farmers by uniting their voices against corruption and

exploitation within the KTDA supply chain.

I72, The Kenya Tea Growers Association (KTGA), a body representing large

scale tea farmers, is recognized by the KTDA and the Governrnent. However,

KUSSTO has tellingly not been granted sirnilar recognition.

173. Engaging with KUSSTO would "legitimize" KUSSTO and its demands as

the fanners would increase their bargaining power and put pressure on

KTDA's monopoly.

174. KSSTGA, due to its total control by KTDA, lacks the accountability and

transparency necessary to effectively represent small scale tea farmers in

Kenya.

175. Article 36(1) of the Constitution guarantees the right of srnall scale tea

farmers to form a union to represent them and that the Government cannot

infringe this right arbiharily as is the curent case.

176. Article 4i(5) of the Constitution guarantees small scale,farmers' right to

coilective bargaining through a union of their choice.

177. Article a7Q) of the Constitution guarantees farmers' right to be provided

with written reasons for the decision to not recognize KUSSTO.

l78. Smail scale tea farmers, as ernployers, are entitled to form an ernployer's

organrzation under Section 6 of the Labour ltclations Act,2007
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Vrot,A'l't0NS On'fur Cct NS't'I'r'U't'IoN

179. To the extent that the l.( ancl 2gtrt 2nd

from tea fanners agricultural procluce

framework, the provisions of Article 21,

violated.

Respondent continuc to Ievy/collect

Cess without a supporting legal

0 (l) of the Constirution have been

180' To the extent 28th 2nd-Respondent continues to levy and collec t ad valorem
duty of 1o/o on tea produce at the point of exporl despite the repeal of the Tea
Act' the provisions of Article 2lo (l) of the constitution have been violated.

181' To the extent that the lst - 7th Respondent have has continuecl to sustain
an institutional frarnework tliat sustains tlie fleecing of srnallholder tea
fanners of their entitled earnings, irnposed conditions that have stunted the
sustainable development of the tea sector and rnisappropriated the tax l.evenue
collected from workers, they are in violation of the provisions of Article 10
of the constitution of Kenya which sets out the nationar varues and
principles of governance, particurarly enjoining the rtespo,dents to
observe good governance, integrity, rure of law, non-discrimination,
protection of flre marginarized, transparency, accountability and
sustainable development 

I

1,82. To the extent that the 1sr -- 7rh Respondents have has unjustifiabry been
offering better prices for tea fi'orn the Eastem region to tlie disadva,tage of
farmers frorn the wester, region and by crenying fanners supprying sateilite
factories a chance to participate in elections to the Board of tlie l.rRespondent,
the said Responclent is in violation of Article 27(l)of the constit,tio, whicl
provides that every person is equal before flre Iaw ancl has the right to
equal pI'otectiott and cqual benefit of the law ancl Article 27(z) of 6c
constitution whiclt provides that equatify includes flre lirl and equal
enjoyrnent of art rights and firncra.re,tar fi-eedoms.
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I 8 3. To thc extent that the Respondeuts have sustaincd a tea trading systcnr that

denies farmers a fair price for their procluct to enable them rnaintaiu a

respectable quality of living, the Respondents have infringed the fsslers'

right to human dignity enshrinccl at Article 28 of the Constitution which

provicles that every person has inhet'ent dignity and the right to have that

dignity respected and protected.

184. To the extent that the l" to 27'h Respondents are engaged in forms of anti-

competitive behavior such as price-fixing at the Mombasa Tea Auction to the

detriment of smallholder fanners, the provisions of Article 10 and Article 46

of the Constitution have been violated.

185. To the extent that the 1" Respondent refuses to reco gnize and engage with

KUSSTO as the legitimate union representing srnall scale farmers, the

farmers' right to association under Article 36(1) of the Constitution has been

violated.

186. To the extent that the 1" Respondent refuses to reco gnize and engage with

their union, small scale fanners' right to collective bargaining under Article

41(5) of the Constitution has been violated

187. To the extent that the 1" Respondent delays in paying smallholder farmers

their tea earnings the fariners' right to enjoy the economic and social rights

enumerated by Articte 43 ofthe Constitution havc been violated.

188. To the extent that the lst-7th Respondents have has provided substandard

services to farmers through inefficient collection of tea, management

ineff,rciencies at the tea factories, delays in remitting payment to farmers,

loading ancl passing colossal management and agent fees to faimers without

involving them in decision-making, the tea farmers' rights as consumers

under Article 46 (l) of the Constitution have been violated.
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189' To thc extent that the 1'' Respoucle,t has refused to listen ancl ha,cile
farmer's grievances irr the tca sector, tlie plovisions of Article. 47(l)of flre
Constitution have been violatecl.

190' To the extent that the 1't Respondent has declinecl/failed/refused to provicle
written reason/s for its refusal to pay fanners'rnini-bonus a,d recog,ize
KUSSTo the provisions of Article 47(2) of the Constitutio, have been
violated.

llnasoNs Wunnnpo PC YouR Pnrn.roNEtt Pnarrs Fon OnnnRs:-

A declaration that resonating the inhrition of Article 10 of the constitution and
considering the intendment of Article 46 (l)of the co,stitution, the Respo,clents
are bound to rnanage tea production , coflection and sare in an open an<1
h'ansparent manncr .
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f.

a

b' A declaration that levying of agricultural produce cess by the I,r Respondent
without a supporti,g regal fiarnework as required by Articre zr0 (1) of the
Constifution, is unconstitutional.

A declaration that levying of Agricultural Produce cess by the 1.r Responcient
without a constitutional and regai authority is unconstitutional.

c

d.

ir

A declaration that only a county Government has constihrtional authority to Icvy
Agricultural produce Cess.

e' A, order directing the 1" I{esponclent to stop levying Agricultgral produce cess

An order directing the 1'' Respondent to account for Agricultural produce cess
collected frotn2l'h March 2ol4,when cou,ty Gove.rme.ts staded operations.
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g. An order directing the 1'' Responclent to refund farmers the AgricultLrral Produce

Cess collected frorn 27't' March 2014 when County Governments started

operations.

h. An order directing the l't Respondent to fuliy account for the proceeds of

Agricuitural Produce Cess in the sum of Kshs. 6 Billion, being the monies

deducted frorn farmers since 2001 for maintenance of road infrastructure, which

has never been done.

In the Alternative

An order directing the 1'' Respondent to fully refund farmers the proceeds of

Agricultural Produce Cess in the sum of Kshs. 6 Billion, being the monies

deducted from farmers since 2001 for maintenance of road infrastrucfure, which

has never been done.

A declaration that levying of ad yalorem duty of lo/o on tea produce at the point

of export by the 28th 2nd_ Respondent without a supporting legal framework as

required by Article 210 (1) of the Constitution, is unconstitutional.

j. An order directing the 28'h 2nd Respondent to stop the collection of advalorem

duty of lr/o on tea produce at the point of export until such time as a supportive

legal framework is enacted.

k. An order directing the 28th 2'd Respondent, through the Tea Directorate, to fully

account for the monies collected as ad valorem levy since the repeal of the Tea

Act and the coming into force of the Agriculture Fisheries and Food Authority

Act2012 on 17'h February 2014.

In the Alternative

An order directing the 28'h 2od Respondent, through the Tea Directorate, to fully

refund farmers the proceeds of ad valorem levy charged to farmers since the

repeal of the Tea Act and the coming into force of the Agriculture Fisheries and

Foocl Authority Act2012 on 17'h February 2014.
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A declaration that witliin thc intenchnent of Articles 36(l) and 41(5) of the
constitution, stnall scale fartncrs have a right to fonl and have recognized a union
to represent their interests

P' A' order directing the 1" Respondent to reco gnize KUssTo as the legitirnate
union representing the interests of smalr scare fanners in Kenya.

A declaration that within the intendment of Article 28 of the constitution, the
Respondents are bound to respect and uphold the human dignity of the farmers

l1

o

p.

q

they serve

A declaration that within the intendment of Article 43 of the constitution the
prompt paytnent of farmers' dues is necessary for the enjoyrnent of farmers,
economic and social rights.

An order directing the 1'r Respondent to pay tea farmers fi.om western Kenya
their rnini-bonus for the year 2014. 7

A declaration that within the intendment of Article 46(1) of the constitution,
fanners' rights as collsumcrs require the provision of quality services by the 1.r
Respondent in the collection of tea, management of tea factories and payment
processlng .

A declaration that the actions of the 2gth 2,4_Respondent in imposing an
unreasonable and excessive tax burden which is killing the tea sector expressly
violate the provisions of Article 10 of the constitution which provides that the
impletnentation of public policy must be in line with the principle of sustainable
developrnent.

A declaration that in view of the provisions of Articles 6(2) ancl 1g9 of the
constitution and in view of the Fourth Schedule of the constiflrtion wherein
agriculture is fully devolvecl to the countics, the 2g,r, 2"d }{es,on6ent cannot
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irnpose taxes/charges in the agricultural sector without consulting county

governrnents.

t. A declaration that the actions of the 1'' Respondent in offering the farmers from

the western region a iower price per kilogram than their eastern ones expressly

violates the non-discrimination principle under Article 27 of the Constitution.

u. A declaration that the actions of the 1" Respondent in denying farmers supplying

satellite factories a right to vote in KTDA elections expressly violates Article 27

of the Constitution.

v. A declaration that the actions of the 8th-26th Respondents in colluding to deny

farmers a fair price for their product at the Mombasa Tea Action to enable them

maintain a respectable quality of living expressly vioiate the farmers' right to

human dignity enshrined at Article 28 of the Constitution.

w. A declaration that the actions of the Respondents in colluding to fleece farmers

of their rightful earnings and unreasonably delaying the payment of the resulting

meager amounts expressly violate the provisions of Article 43 of the

Constitution which guarantees the farmers' right to enjoy the economic and social

rights enumerated therein.

x. A declaration that the actions of the 1't Respondent in providing substandard

services to farmers through inefficient collection of tea at buying centers and by

endangering their health through unreasonable delays expressly violates the

provisions of Article 46 (1) of the Constitution which guarantees the rights of tea

farmers as consumers.

y.A declaration that the actions of the l't Respondent in refusing to render

administrative action on issues concerning farmers in a manner that is

expeditious, efficient, lawful, reasonable and procedurally fair expressly violates

Article 41(l) of the Constitution.

I
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A declaratio. that the actions of the l" Itesponcle,t in failing to provide written
reason'/s for its refusal/clelay/neglect to pay fa..ers frorn the w".t..n region
their mini-bonus exlrressly violates Article 47(2) of the co,stitution which
requires written reasons for such actions.

aa' An order directing the l'' Responcle,t to stop charging farmers twice for
management services through the 4oh decluction on annual gross tea sales from
fanners as "operating expenses,, over and above the 2.50/o management fec
charged on gross sales.

bb' Ax order directing the i't Respondent to compensate the 400,000 farmers from
the western region a tcral sum of Kshs. 87 Billion for the double deductions made
under (aa) above.

dd' A, order directing the 1't and 28'h 2nd Respondent to prepare and pubiish detailed
reports on the expendifures of the various taxes and levies collected from tea
fanners since 2001.

ee' A declaration that acts of price-fixing and rnanipulation of prices perpehated by
the 1't - 27'h Respondents at the Mombasa Tea Auction to the dehiment of the
snrallholder fanners violates the provisions of Article 10 and 46 of the
Constitution.

ff' General damages fiom the 1st- 2TthResponclents for price-fixi,g and manipulation
of tea prices at the Mornbasa Tea Auction to the detrirnent of srnall-liolder
farmers.
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cc' An order directing the 1't - 7'r'Respondents to avail to the petitioner staternents
of published financial repotts capturing ail their operations since they were
formed.
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gg.oldersdirectirrgtllel..Respondentstoutldertakeadministrativetneasuresto

ensure profits from .nd -_ T,hRespondent compa'ies, which are its subsidiaries'

are channeled to the smaiihoider fanners'

hh. An order directing the 1., Respondents to undertake administrative measures to

ensure profits from ,nd - TrhRespondent companies, which are its subsidiaries'

are chameled to the smallhoider farmers'

ii. An order directing the competition Authority of Kenya and the 28'h Respondent

To investigate the price-fixing and manipulation at the Mombasa Tea Auction

.fromtheyear[ool.Zo|sandavailareporttothisHonourableCourt.

jj. A declaration that 1$ Respondent is bound by the provisions of Article 221 of tbe

constitution and must conduct its procurement in a transparent' cost-effective'

fair and equitable manner'

kk. An order to be issued to the Respondents to adopt administrative and policy

measures that can sustain a transparent and efficient tea-trading system-in Kenya'

1i. An order directing the privati zationcommission to investigate and avail to the

petitioner a report on the entire pr'atrzatron transaction that 1ed to the conversion

ofKenyaTeaDevelopmentAuthority,(astatecorporation)intoKenyaTea

Deveropment Agency Limited (a private company) and avail a report to this

I{onourable Court

mm. There be no order as to costs

20t9
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7. JoNrs NvacnrRo Nyacarca & CoupaNy Aovocarps

SeroNc I{ousr,4''" FLooR, KliNyarra AvgNur

P.O.Box 138-30100

ErooRpr

8. BBrr & ColrpaNy AovocATES

P.O.Box 1434-20200
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Millimo W Benson
. ILB(Hons) lvloi; Dip. Law (KSL)

- Mut}omi S. Mwaniki
LLB(Hons) Moi; Dip. Law (KSL)

, S.f. Saenyi' LLB (Hons) AIoi; Dip. Law (KSt.), (CS)
Bett C. Isabella
LLB (Hons) Nloi; Dip. Larv (KSI_)
Wafirla M. A.tbert
LLB(Hons) Moi; Dip. Law (KSL)
EdmondS Shiyaka
fL.M (UDSOL) WU, law (Bay.eurh) LL-B (Hons) Moi; Dip (ksl)
Teddy Enos Ochieng
LLB (Hons) UON; Dip. law (KSL)

ftttHlU!0, iltulH0tff t c0,
ADVOCATES, COMMISSIONERS FOR OATHS, NOTARIES PUBLIC & CERTIFED PUBLIC SECRETARIES

Our Ref;
Your Ref,

MM/KTD A 091/2017
LEG/N€#+9/HLRA

w1la20

The Head,
Legal and Regulatory Affairs,
Kenya Tea Development Agency Holding Ltd,
KTDA Farmers Building,
P.O. Box 30213-00100

NAIROBI.

27" May,2079
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SERVICES

ps21 \{2rlam,

Re: KERICHO HIGH COUEI PETITJ9N NO' 18 .OF 2014

THE GOVERNQR, KERICHO COUNTY VER$US KENIYA TEA
DEI/ELOPMENT AGENCY & OTHERS.

f he abo.'c refers,

Itefcrcnce is had to ouf 
-previous 

coffespondences over this matter. Krndly ncte tlat wc artended

courr r)n the 21"' Mayr 26L9 when this matter was scheduled for hearirrg of the main petrtion. Kindlv

uore thar follo-wing one iudge of the bench hearing the matter being take fot drscrplinary. tle n:attcr

could not proceeded. The judge taking dirqctions on the matter directed that the fiie shall be

forwarcied to the Chief Justice to empanel another bench as the above referrcd judge shall not be m

a posirion to sit and hear the matter. In the circumstance, v/e prayed and wete granted the matter t<>

be given a far ry.ention date for purpose of conf,rming whether a lew bench laflbe1 emPanelcd tc)

hear the perition. The mattet shall now be mendoned on the 29'h July, 2019, We halre dianzed to

artdr:d and rrpdate you of the outcome. ' 
,

Y

o
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REPUBLIC OF KEIIYA

IN THE HIGH COIIRT AT KERICHO

PETITION NUMBER 13 OF 2014
1

1 1 t 3 b 4
2

59 1
1 7g

COI{STITUTION

THE GOVFTRNOR KERICHO COU[1Y""""""""""""""""""""
\rERSUS

KETfYA TEA DEVELOPMENT AGENCY " " " "' i " " " " " " r " " " " "' ...E"'1ST RESPONDENT

AGRICULTURE FISHERIES & FOOD

auTHORIrY.............
.zND RESPONDENT

1

2
13

1
1

PETITIONER

ttrtttt""

THE ATTORNEY GENEFIAL....... """"""
AI{D

......e....,.3RD RESPONDENT

57 INTERESTID PARTIES

ORDER

(In Court on the 26'h day of x'ebruary,2019 before l{on. Justices M. Ngugi, M' Muya and T'W' Cherere)

IIpoN IIEARTNG the submissions of Mrs- Bett, Mr. Nyachiro and Mr. ochieng Teddy

regarding the exclusion of the 54 interested parties and the response by counsel for

the Petitioner and noting the brief submission of Mr. oduol in support of the position

taken by the 54 interested parties through their respective counsels:-

1. TIIAT the petitioner does further amend and serve his petition to include the 54

interested parties within 21 days from this date'

2- THAT tlee Respondents do file and serve their responses to the further amended

petition within 21 days of service-

3. TI{AT the petitioner does fiIe his submissions and serve within 14 days of

service with the resPonse.

4. TIIAT the Respondents and Interested Parties do {ile their submissions within

14 days of service.

5. THAT. this application be heard on the 2L"t a.nd 22nd days of May, 2019'



6 THAT this application be mentioned before the Deputy Registrar on the 7s day

of May, 2019.

GwEN under my hand and the sEAL of the Honourable court this 26tt' day of

February 2019.

l
(I"

day of..
N4 t)-vt L4I 20t9

ISSUED at KERICIIO this

DEPUTY REGIISTRAR
KERICHO LAW COIIRTS

I

)



MINUTES OF THE FIFTY SECOND SITTING OF THE STANDING

COMMITTEE ON AGRICULTURE, LIVESTOCK AND FISHERIES HELD ON

TUESDAY, 16TH JULY, zotg IN THE FIRST FLooR BoARDRooM, RED

CROSS BUILDING AT 12.OO NOON.

PRESENT

1. Sen. (Dr.) Lelegwe Ltumbesi, MP

2. Sen. Golich Juma Wario, MP

3. Sen. (Dr.) Ochilo AYacko, MP

4. Sen. Naomi Jillo Waqo, MP

Vice ChairPerson

ABSENT WITH APOLOGY

1. Sen. Peter Njeru Ndwiga, MP

2. Sen. Justice (Rtd') Stewart Madzayo' MP

3. Sen. Naomi ShiYonga, MP

4. Sen. Moses Kajwang', MP

5. Sen. (Dr.) Michael Malinga Mbito' MP

Chairperson

IN ATTENDANCE

1. Ms. Carol Kirorei

2. Mr. Allan Kinawa

SENATE

Cierk Assistant

Intern, Research Services

MrN. NO. 13s/2o19 PRELIMINARIES

The chairperson called the meeting to order at l2'2O p'm' followed by a word

of prayer

1 20L9 ADOPTION OE THE AGENDAIN

Members adopted the agenda of the meeting as presented after being proposed

by Sen. (Dr.) Ochilo AYacko, MP and seconded by Sen' Wario Golich' MP'

7 I 2oL9 CONFIRMATION OF PREVIOUS MINUTES
MIN.NO. 1 3

l.TheMinutesofthe43.dSittingheldonl5thM,y,2ol9wereCon
firrned as

a true record of the proceedings and signed by the chairperson after

I ',,



beingproposedbySen.(Dr.)ochiloAyacko,MPandsecondedbySen.
Naomi Waqo, MP;

2. TheMinutes of the 44tr'sitting held on 2l"t M.y, 2Ot9 were confirmed as

a true record of the proceedings and signed by the chairperson after

being proposed. by Sen, (Dr.) Ochilo Ayacko, MP and seconded by sen'

Naomi Waqo, MP;

3. The Minutes of the 45tl' sitting held on 4th June, 2Ol9 were confirmed as

a true record of the proceedings and signed by the chairperson after

being proposed by sen. Naomi waqo, MP and seconded by sen' (Dr')

Ochilo AYacko, MP;

4. The Mir]utes of the 46tL sitting held on 6il' June, 2Ol9 were confirmed as

a true record of the proceedings and signed by the chairperson after

being proposed by sen. Naomi waqo, MP and seconded by Sen' (Dr')

Ochilo AYacko, MP;

5. The Minutes of the 47tr'' Sitting held on 12th June, 2Ol9 were confirmed

as a true record of the proceedings and signed by the chairperson after

being proposed by Sen. (Dr.) Lelegwe Ltumbesi, MP and seconded by

Sen. (Dr.) Ochilo AYacko, MP;

6. The Minutes of the 48tl1 sitting held sn lJth June, 2019 were confirmed

as a true record of the proceedings and signed by the chairperson after

being proposed by Sen. (Dr.) ochilo Ayacko, MP and seconded by Sen'

Naomi Waqo , MP;

7. The Minutes of the 49th sitting held on 1311' June, 2Ol9 were confirmed

as a true record of the proceedings and signed by the chairperson after

being proPosed bY Scn

Ochilo AYacko, MP;

Wario Golich, MP and secondcd by Sen' (Dr')

B. The Minutes of the 50th sitting held 6n Qtlt July, 2019 we1-e confirmed as

a true record of the proceedings and signed by the chairperson after

2
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lr,''

being proPosed bY Sen

Ochilo AYacko, MP;

Naomi Waqo, MP and seconded by Sen' (Dr')

9 The Minutes of the 5l't Sitting held on 11th July ,2olg were confirmed as

a true record of the proceedings and signed by the Chairperson after

beingproposedbySen.(Dr.)ochiloAyacko,MPandsecondedbySen.
Naomi Waqo, MP;

MATTERS FR US
MIN.NO. L3 a I 2ot9

Min. L9- wl' s the
1

tion Scheme ct

The Commi ttee was informed that the office of the Auditor General was due to

submit the sPecial audit of the Project within the week' With regard to the

resolution of the Committee that the contract be provided to the Comrnittee

and the standoff between the NiB and the contractor be resolved within 30

d.ays,ltocommunicationhasbeenreceivedfromtheMinistry'
The committee resolued that d request be made to the Ministry to submit

a status update on the stalemate as utell as the contract within 2 weeks'

tirne.
20L e with the tS2. Dx

The Committee was informed that the Poka Group Ranch has submitted its

memorandum to the Committee on Qth Jsly' 2OIg ' The Committee resolaed

thqt a letter besenttotheMinistrgraisingthesupplementargquestions

raised on the staternents bg sen. Marg seneta, Mp for d- response within

2 uteeks'time.

The secretariat was directed to confirm whether the Dairy Industry Act' which

is passed by the National Assembly without concurrence of the senate' was

among of the list of laws in the lawsuit by the Senate'

3

t

MINUTES
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The committee resolued that the retreat utith the Ministry on deuolaed

agricultural functions be arranged for late August during the recess

period.
o. Ex. Mi4. LO4 I 2oL9 - Mee with SONY r

TheMemberswereinformedthatSONYSugarhadsubmittedevi
dence of

complaints lodged with the Agriculture and Food Authority as well as attempts

by the company to source for funds for the annual plant maintenance' A follow

up meeting with the Cabinet Secretaries, Ministry of Agriculture and the

Nationai rreasury, soNy sugar and the privatization commission is scheduled

for Thursday, LSth July, 2OLg. The secretariat was tasked to prepare well for

the meeting to ensure it is a success'

4. Ex. Min. 11O I 2019 _ KEV

The committee to seek a formal response from KEVEVAPI on reports on the

outbreakoffootandmouthdiseasewithinitsprecinctsandinKisiiafter
vaccines were received from the institution

5. Ex. M in. 11 5l2oL9-Me wlth the Cabine t Secretary

The secretariat was tasked to follow up with the Ministry on the plan to prevent

future locust invasions in Turkana County and seek a follow up meeting on the

same

6. Ex. Min. 125 lzo19 - Meetin e with BIBA Kertva

Mernbers were informed that pursuant to standing order 216(1) a request

been made to the speaker of the Senate for a joint meeting with the Stan

had

ding

committee on Health. The joint meeting with the Ministry of Agriculture,

Livestock, Fisheries and Irrigation and the Ministry of Health and the council

of Governors Technical committecs on Health and Agriculture is tcntatively

scheduled

7. E,x.

for Wedne

Min. 1301

sdag, 3

2U^L9 -
7"t Julg, 2019.

Cons ideration and adoption of the Control of

4

t 
',t t

(/

Strav Dogs Bill. 2O19
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The committee resolved to seek an update on the status of the Draft Anirnal

Health 8i11,2019 from Ministry
conc s faced bv srnall

8. Ex. Min. L32 I2OL9 - Pe n

scale tea farmers 1n KTDA

The meeting was informed that communication had been sent to the Petitioner

and KTDA inviting them to a meeting of the committee on Tuesday ' 23'd July'

2OL9 at 11.OO a.m.

MIN.NO. 139 l2o19 HOUSEKEEPING

Foreign Travel

The committee resolved to undertake a foreign visit to a country having a legal

framework and regulation dealing with poisonous substances, cotton, and

aquaculture. The secretariat was tasked to research on countries that have

more than one of the listed interests of the Committee'

MIN. NO. 14O /2019 DATE OF NEXT MEETING

ThenextmeetingwillbeheldonThursday,lStt.,July,2olgatl2'0op.m.

MIN. NO. L4L 120L9 ADJOURNMENT

The Sitting was adjourned at 12'45 p'm

SIGNED:.

(cH^aIRPERSoN)

DATE:. ...
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MINUTESoFTHEFIFTYSIXTHSITTINGoFTHESTANDINGCoMMITTEE
oNAGRICULTURE'LIvEsTocKANDFISHERIESHELDoNTHURSDAY,
SISTJULY,zoLgINTHEGRoUNDFLooRBoARDRooM,REDcRoSS
BUILDING AT 1.1.OO A.M.

Peter Njeru Ndwiga, MP

(Dr.) Lelegwe Ltumbesi, MP

Golich .Juma Wario, MP

(Dr.) Ochilo AYacko, MP

(Dr.) Michael Malinga Mbito' MP

PRESENT

1. Sen.

2. Sen.

3. Sen

4. Sen

5. Sen

IN

Chairperson

Vice ChairPerson

ABSENT WITH APOLOGY

1. Sen. .Justice (Rtd') Stewart Madzayo' MP

2. Sen. Naomi Jillo Waqo' MP

3. Sen. Naomi ShiYonga' MP

4. Sen. Moses Kajwang" MP

1

2

J

Ms. Carol Kirorei

Mr. Allan Kinawa

Ms. Maureen KweYu

SENATE

Cierk Assistant

Intern, Research Services

Intern, Audio Services

MIN. NO. I.58/2O19 PRELIMINARIES

The chairperson called the meeting to order at 11'15 p'm' followed by a word

of praYer

MIN. NO. 159/2019 ADOPTION OF THE AGENDA

Membersadoptedtheagendaofthemeetingaspresentedafterbeingproposed

by Sen. Lelegwe, MP and seconded by Sen' Mbito' MP

TIONOF PREVIOUS

I
MINJe.-16q2qe

1. The Minutes of the 52'd Sitting held on Tuesday' 16tt' July ' 2019 were

a true record of the proceedings and signed by the
confirmed as

t
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Chairperson after being proposed by Sen. (Dr.) Ochilo Ayacko, MP and

seconded by Sen. Wario Juma, MP;

2. The Minutes of the 53'a Sitting held on Tuesday,23"t July, 2079 were

confirmed as a true record of the proceedings and signed by the

Chairperson after being proposed by Sen. (Dr.) Lelegwe Ltumbesi, MP

and seconded by Sen. (Dr.) Michael Mbito, MP;

3. The Minutes of the 54th Sitting held on Wednesday, 24u' July, 2Ol9 were

confirmed as a true record of the proceedings and signed by the

Chairperson after being proposed by Sen. (Dr') Michael Mbito, MP and

seconded by Sen. (Dr.) Lelegwe Ltumbesi, MP;

4. The Minutes of the 55o.' Sitting held on Tuesday, 30tl' July, 2Ol9 were

confirmed as a true record of the proceedings and signed by the

Chairperson after being proposed by Sen. (Dr.) Lelegwe Ltumbesi, MP

and seconded by Sen. (Dr.) Ochilo Ayacko, MP;

MIN.NO. 161/2OI=9 MATTERS AIIISING F'ROM PREVIOUS

MINUTES

1. Ex. Min. LLOI?OLg - KEVEVAPI

The Committee considered the response received from KtrVBVAPI on the

outbreak of foot and mouth disease within its precincts and in Kisii County.

The Committee being unsatisfied with the response resolved to invite

KEVEVAPI to a meeting of the Committee.

CONSIDERATION AND ADOPTION OF. THE

REPORT ON THE ON CONCERNING

CHALLENGES FACED BY SMALL SCALE TEA

GROWERS IN KTDA

Members considered the Report on the Petition concerning challenges facing

small scale tea gro\ rers in the Kenya Tea Development Agency (KTDA).

2
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Members adopted the Report after being proposed by Sen

MP and seconded by Sen' (Dr') Lelegwe Ltumbesi MP'

(Dr.) Michael Mbito,

MIN. NO. 163 20 AOB

ting in Kitui, 1 6th to 19th mber . 2oL9
1. Senate sit

TheCommitteeresolved.tohavethefollowingmeetingsin
i) Meeting with the County Executive regarding th

intiativeandotheragriculturalactivitieswithinthe
ii) Meeting with the Counterpart Committee of the

Kitui:

e Ndengu Revolution

countY;

CountY AssemblY of

Kitui;

iii) Site visit to the Kitui cotton ginnery and silk worm farms
d

ti w1' th ttee on
c oln'

)-

Industrialization

The committee resolved to hold a joint meeting with the cabinet Secretartes'

Ministry of Agriculture, Livestock, Fisheries and Irrigation and the Ministry of

Trade and Industry to discuss coffee reforms Friday, 9tt, August 2019.

MIN NO. 1 20t DATE OF NBXT MEETING

on TuesdaY, 6ft August, 2Ol9 at 1 1'00 a'm
The next meeting will be held

MIN. No. 1 65 2U-L9 ADJoURNMENT

The Sitting was adjourned at 11'55 p'm

SIGNED:

(CHAIRPERSON)
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DATE:.
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