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Foreword

It is not often thot one gets on opportunity to work in o
syslem, ond then work out of it obieciively. ln the short
time thot I hove served ot FIDA Kenyo os progromme
sto{{, I hove been odequotely exposed to ihe mognitude
of work ond ef{ort thot goes into every tosk on on
'overoge' doy oi FIDA Kenyo.

The compilalion of on onnuol reporl, however, is
nol 'overoge' by any meons! Aasha Hashmy

The foct thot I om now on obiective porty, outside the
doily routines of the orgonizoiion ond hove been lrusied with the enormous but
privileged tosk of editing the FIDA Kenyo Annuol Report 2004 on lhe legol stotus of
women, rein{orces the belie{lhot once you hove been touched by FIDA Kenyo, you

will olwoys keep coming bock! This, lom sure, con be ottested to by every womon
who comes to FlDAto seek legol ossistonce. lt is olso evident in the ever-increosing
numbers o{ women visiting FIDA to seek legol redress.

This yeor's Annuol Report picks up the poce, or 'step', from lost yeor's report "Step by

Step: Forwords or Bockwords?" The report oddresses the recent ond current politicol
ond socio-economic environment in Kenyo ond the implicolions it hos hod ond

continues lo hove on Kenyon women ond the occess to ond enioyment of their rights.

The reporl reflects on the Porlioment, iis occountobility to the people ond its tronsition
process. Porliomenl, os o notionol institution hos substontively chonged over the

yeors, ond the chopter looks ot how these chonges hove evolved into the preseni-doy
Porlioment os well os the historicol tronsitionqry romificotions thot hove orisen. The

Kenyon women opploud Kenyo's Ninlh Porlioment for going down in Hislory os the
House thot hos hod lhe highest representotion by women. The Beiiing Plot{orm of
Action, which octs os o pointerto equolity between men ond women, con only be

iointly ond {ully implemented by o Legisloture thot is equolly representotive of men

ond women.The report h;ghlights the positive ottributes of theNinih Porlioment ond
olso explores the vorious opportunities thot it should toke olong iis stride os it
continues ils tronsition to o more independenl ond responsible legisloture. We ore
optimistic thot the Ninth Porlioment sholl toke odvontoge o{ the greot chonce it hos to
build o strong institution ond sofeguord itself from the fote thot befell the First

Porlioment. Our report olso gives on occount o{ the constitutionol review process,

porticulorly lhe finol phose of BOMAS ond the vorious initiotives thot hove struggled
io moke the constitution-moking process beor fruit. We hold on to the hope thot in

next yeor's onnuol report, we sholl hove moved from reporting obout the never
ending constitutionol review process to discussing the implementotion o{ on olreody
odopted Constitution thoi incorporoies lhe principles of sociol iustice.



This yeor's report hos incorporoted o picioriol which depicts women's effods to seek

on end to discriminotion ond illustrotes the vorious obstocles women foce in the

enioyment of iheir rights. This is the first of its kind in o FIDA Kenyo Annuol Report

ond seeks to portroythe situotion on the ground in on engoging monnerthotwould
sustoin your interest longerthon would grophs ond toblesl We hove olso given o
historicol bockground of the civil society in Kenyo, its mondote ond the woy forword
needed to tronsform the current politicol ond sociol situotion in Kenyo following ihe
tronsition ond porticulorly in lighto{the review process, o motterthot is otthe heort

of virtuolly every Kenyon discussion. This report highlights Kenyo's obligotions under

internotionol humon rights insiruments, to which it is o porty to, ond the current

situotion of women vis o vis the fulfilment of those rights. At the core of these ore the

housing ond reproductive heolth rights thot ore ofien sidelined os unimportont in the

{qce of other politicol ond civil rights, but thot ore nonetheless the most solient issues

being groppled with by women on o doily bosis, the fulfilment of which is poromount
to their well-being.

FIDA Kenyo hos been monitoring ihe government's oppointments for positions ot

notionol level. ln this regord, we hove incorporoted on onnexture thot gives o

summory of the oppointment of women to high level positions. Fudher onnextures

provide stotistics from our legol oid clinics which reflect on the need for o notionol

legol oid scheme. The moiority of Kenyon women connot offord legol services ond
rely on legol oid services to occess iustice. Additionolly, the doto from the medio

onolysis ond the monilors' reporls reinforce the foct thot gender bosed violence is on

the rise in Kenyo. lt goes without soying thot most of these violotions ore moinly

directed towords women, despite their oges. Not o doy posses without one reoding
obout o womon whose rights hove been violoted.We therefore coll upon the

government to this 'pondemic' ond enocl lows thot ore progressive towords women.

This yeor's Annuol Reporl hos o weolth of discussion ond debote with regords to

these cross-cutting issues thot o{fect oll of us, porticulorly women, profoundly ond
thot ore ot the epicenlre of our very development os o society ond o notion.

It is my sincere hope thot this piece of informotion will inform policy ond reiunivole the

spirit of women empowerment.

Aosho Hoshmyl

I The editor is the immediote {ormer Progromme Officer for the Fundroising ond Monitoring
Progomme, under the Rights Teom, FIDA Kenyo, ond is currently pursuing postgroduote studiesI
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By Professor Mochorio Munene2

onsnoment!Po rl Tr

f ntroduction
fegislotures ploy pivotol roles in o country ond

fheir importonce vories with the politicol climote in

hhich they operote. When o country goes through

o moior politicol tronsition, its legislotive system

goes through o similor process ond it ociuolly is

port o{ thot tronsition. Two moior politicol
tronsitions hove loken ploce in Kenyo. The first

tronsiiion occurred ofter o period of roughly 40
yeors, which begon when Kenyo wos officiolly
declored to be o 'Crown Colony ond

Protectorote' in 1920, ond ended clossicol

coloniolism in 1964 when Kenyo become o

republic. The second tronsition ended the Kenyo

Africon Notionol Union (KANU) politicol
monopoly in 2002, ofier neorly four decodes o{

groppling wilh the problems of post-modern

coloniolism. The porlioments orising from these

two chonges were tronsitionol porlioments. ln both

instonces, the effectiveness of the legislotive system

wos o concern.

ln generol, o legisloture's effectiveness depends
on its philosophicol origins. There ore three

possible origins: {rom the top, from below, ond

from o position of relotive equolity. The firsl type

storts os odvisory councils to the Executive ond

then groduolly ocquires legislotive funciions.

Essentiolly subordinote to the Executive, they

odvise on Executive who holds centrolised power.

The Executive concedes to give importoni people

in different ports of his reolm o role os his odvisers

who then ossist in legisloting his wishes. The British

legisloiure hod this !pe o{ origin ond groduolly

developed to become o relotively effective

legislotive orgon olthough it does everyihing in the

nome o{ the monorch.

The second type storts with o notion of orgonized

people creoting o deliberoiive body thot will look

Itgt/aluretl/aypirula/ ro/et n d cl//nlry and

fiur trupoianre ?//ner vtl/t l./te?o/ihca/ cl'male

in uy'ttrt iltgt, operale

ofter the welfore of thot porticulor society. lt is

essentiolly o council o{ the community thot knows

the best interests of thot community ond tries io
figure out the most oppropriote woy of
promoting ond de{ending those interests. lt

evolves into o legisloture representing differeni
stronds of thot society. This council decides issues

ond then mondoies o select group, the Executive,

to implement the decision. The emphosis is on

the pre-eminence of the legisloture over the

individuol leoder. ln such on instonce, the

Executive is on implementing ogent of the

legisloture's desires. A number of Africon
socieiies hod this type of structure before the

onsel o{ coloniolism.

The third iype ossumes thot the Executive ond the
legisloture ore equolly pre-emineni ond neither

tokes precedence over the other. This type entoils

o cleor delineotion of eoch side's functions ond
powers. The emphosis here is on the seporotion

of powers omong stote orgons thot ore

supposed to be equol, thot ore ieolous of eoch

other, thot check on eoch other, ond thot ore

supposed to work together in the interests of the

stote. ln ii is o belie{ ihot neither orgon hos o

monopoly of wisdom, nor on knowing whot is in

the best inierests of thot society ond so eoch

needs o constont check ond rein{orcement {rom

ihe other. Eoch side checks the other's excesses

ond obuses. The Constitution oi the United Stotes

of Americo is the most representotive of this type of

legisloture.
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Kenyo's record with regord to the reloiionship
between lhe Execuiive ond the legisloture is o

mixed one: sometimes soying one thing ond in
reolity being onother. lt storted with on

emphosis on the pre-eminence of the
governor, or the ruler, with legislotures being
odvisory ond subordinote to the Executive.3 At

independence, there wos on ef{ori to give
prominence to the legisloture ot the expense o{
the Executive in the moiimboa constitutionol
slructure. This effort bockfired ofter the Moy
1963 generol elections thot essentiolly octed
os o referendum on the moiimbo constiiution.5
Recently, there hos been o deliberote effort 1o

moke porliomeni more independent ond turn it
into o serious policy-moking orgon rother thon

o rubber stomp of the Execulive. Attenlion here

will be on the First ond the Ninth Porlioments
ihot constitute the first ond the second
lronsitionol porlioments.

The constitution under which independent
Kenyo operoted hod tried to combine oll three

concepts, but in reolity the emphosis wos on
the pre-eminence of the Executive. A
legisloture wos creoied from which the
Executive wos supposed to emonote in thoi the
president wos required to be o member of
porliomenl but the members of porlioment did
not decide who the Executive would be.

Porlioment wos soid to be independent of the

Executive, but it could not be independent of
its most prominenl member who wos the {irst

omong equols ond dominoted the legisloture
from within ond from without.

The First Tronsition
On becoming independenl, Kenyo entered iis
firsi tronsition period ond with it come on

initiolly vibront First Porlioment thot foced mony
problems.6 Two brood forces seemed to hove

chorocterised the first porlioment. The first wos

the desire to {ulfil KANU's pledge to dismontle
the entire molimbo structure, ond the second
wos to deol with KANU's inlernol frictions by

eliminoting potentiol competitors {or high

office. The KANU Porlioment ful{illed this
pledge eosily by undermining regionol
governments, thus moking them redundont ond
obolishing the Senole, hence inducing
Senotors to become members of on enlorged
Noiionol Assembly.T

The second chollenge wos more dif{icult thon
the {irst given thot there were mony primo

donnos within KANU who competed for politicol
supremocy using the porlioment. ln this
compeiiiion, the legisloture become o forum for
ollsorts o{ politicol rivolries thot were
ideologicol os well os personol. One exomple of
this is the rivolry between the then Minister
for Constitutionol A{foirs Tom Mboyo ond then

Vice-President Ogingo
Odingo. After winning

on ideologicol bout in
,l965 

on the viobili! o{

scientific sociolism in

Kenyos, Mboyo then

creoted moiimbo vice-
presidencies in KANU in
.l966 

oiter which
Odingo hod resigned to
{orm Kenyo People's
Union (KPU) ond thus

moke Kenyo o multi-
porty stote ogoin. The

KANU porlioment hod

lhen {rustroted
Kenya Parliamentary Journalism Association at the White Sands Hotel,

Septemeber, 2004



Odingo's politicol ombitions by plocing

constitutionol obstocles olong the woy ond

thereby succeeded in driving KPU inio politicol
oblivion in 1969.e

Other thon sidelining Odingo ond his KPU,

porlioment wos o theotre for other politicol
intrigues; this time focusing on Mboyo's
purported obility to mesmerise lizlPs into moking

him president in cose o voconcy occurred.
When Kenyotto suffered o heort ottock in 1968,
porlioment chonged the constitutionol scheme,

which mode o sitting vice-president the ociing
president for o period o{ three months during
which time o presidentiol election would be

held. lt borred independent condidotes ond the

porlioment olso obdicoted its power to
nominole 12 legislotors ond bestowed it insteod

on the president. ln oddition, porlioment

empowered the president to detoin without triol

ony person thot he considered to be o threoi.
The removol o{ the provision for independent
condidotes ensured thot no populor person who

wos not opproved by the KANU mochinery
would win on election.r0 The first porlioment
which hod storted vibrontly ended with o
whimper doing the bidding of the Executive.

One thing thot is gloringly evident obout the

{irsi porlioment is thot there wos never ony

representotion of women, noi even o single

one. Women porliomentorions in Kenyo hod

never exceeded ten in the country's history

be{ore the second ironsition. Before 1992,
when ihe first multi-porty elections were held,

there were very few women porliomentorions,

one or two ol o time. ln the eighth porlioment,

only nine out o{ 220 members were women.
This meont thot severol issues concerning
women could ot leost be iniiioted ond pushed

forword, such os the Equolity ond Affirmotive
Action Bills. However, the minimum level o{

oworeness o{ gender issues omong the mole

members of Porlioment ond government ond

the consequent lock of support led these Bills io
being thrown out o{ the August House.

One t/tng tbat rcg/annglV erideil alozt t/tefrcl

/ar/tarunl h l/tal lbere uar floer aul
or/'tzoznn, //ol e?en a ir.g/e oze.

Whznnpar/iazettrtnaru in Ker17a ltad neaer

exreedel/ tez in fie rl//ti7tL lung, lte/ore lbe

Je.on/ lrd%/'liZtl

The Second Trqnsition
The second ironsition is ossocioied with the

NARC's rise to power thot ended 40 yeors of
KANU, which hod conirolled ihe presidency since

Kenyo become independent from Britoin in

I963, ond which women hod occused of being

insensitive to iheir needs. For these reosons, the

2002 elections offered the best chonce for o
multi-porty system - one thoi included women -

to emerge. However, os for os numbers ore

concerned, Kenyo still compores poorly with the

porlioments of its neighbours Ugondo (75

women out of 304 members) ond Tonzonio, (6 1

women oul ot274 N4embers of Porlioment). ln its

September 2002 repon, the lnter-Porliomentory

Union, on internotionol union o{

porliomentorions thot monitors the por-ticipotion o{

women in government, ronked Kenyo 109'h

oul of I 22 countries on the percentoge of
women porliomentorions. ln Africo, only Nigerio,
Swozilond, Egypt, Niger ond Diibouti hove o

smoller percentoge o{ women in their
porlioments.

Prior to the obove historicol tronsiiion, two multi-
porty elections, in which Moi wos declored the

winner, in 1992 ond 1997 , were followed by

stronge politicol configurotions in which

opposition porty members sought cooperotion
with Moi os they turned on other opposition
leoders. Afier the 1992 elections, o disoppointed
Ogingo Odingo, occording to the Kenyo Trmes in

Jonuory 1994, hod "reolised the folly of on

opposition porty working to ontogonise the

Government."rr After the 1997 election,

Odingo's son, Roilo intensified the cooperotion
thot his foiher hod stoded but his wroth wos

directed ot Kiboki.r2

llr
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T/te 2002 ehclioru oJ/rer/ r/te lte.rt rbanre.ft, o
tztzttl)arQ tyilezt - one l/tal inr/zr/ed u,ozen -

lo ezetge. Houet,er, at./)r a-r ruztltert are

ronrerner/, Keryya tli// roztparet ?oor1l uaTy't lbe

lar/zaruerh o/'it retg/tltotrc Llganda (75
/r.,zt//efi oil o/')04 zuzberc) and TanTania,

(6/ u,oruen oti o/'274 Mezlteru o/'
Par/tarnnt). Ir it -l'eptenber 2002 reporl, lbe

I n le r P a r/t a zt e n lrt t1, Ll n t o n, a n i n le rz a l. io n a /
znion ofpar/tazcnlarran.r fial ztonilort lbe

partinpaltoz olf wozru ingorcntzenl, ranAer/

KettTa /091 ozt 0/'/22 rozzliu on l/te

1 e rre n lage o/ 
- 

u,o rn r 1) a r/ia zn n la n a n.r.

This politicolly expedient cooperotion between
Moi qnd Roilo wqs bound to {oil when neither
received the expected reword. lts initiol {ocus
wos to give positions to Roilo's followers in

NDP in return for NDP's silence over the
politicol killings of onti-KANU people in

Loikipio, Njoro ond Molo. The expediency
then turned to diff using politicol ociivities ot
U{ungomono House thot focused on

overhouling ihe constitution. Subsequently, o

Roilo-led Porliomentory Committee on
Constiiutionol Review wos creoted ihot {orced
through Porlioment on Act constituting the
Constitution of Kenyo Review Commission.
Ployers from the Ufungomono House group
were then persuoded by Yosh Pol Ghoi to ioin
the CKRC os o minority group.r3

The thrust o{ the cooperotion, whether within
Porlioment or through CKRC, wos on the
politlcol bene{its thot both Moi ond Roilo
could obtoin. For Moi, the cruciol bene{it wos

lhe removol of the lwo-term limit, which he

hod imposed on Porlioment in 1992. This wos

to enoble him to continue os president ofter
2002. Creoting the post o{ prime minister
would reword Roilo with substontiol politicol
power thot he could not get from voters.ra The

{oilure to ochieve these lwo gools destroyed
the cooperotion ond helped to ensure KANU's

defeot in ihe 2002 generol elections thot
ushered in the Ninth Porlioment.

The Ninth Porlioment is the second tronsition
porlioment in Kenyo, ond olthough it is borely
two yeors old, it hos olreody undergone o lot
of scrutiny. lt is o vibront porlioment, similor to
the First Porlioment in its initiol stoges, but it
foces both internol ond externol problems.
Some o{ these problems ore structurol ond
inherent in institutions thot hove long been

stognont or moribund. Other problems ore the

normol politicol intrigues expected of
politicions trying to secure their own politicol
spoce. There qre olso high public expeciotions
ossocioted with the euphorio of o moior
chonge thot members o{ porlioment will
behove honourobly ond credibly in protecting
ond odvoncing public interests. ln oddition,
there ore pressures from externol {orces of
post-modern coloniolism pushing their own
ogendo ot the expense of Kenyons.r5 The

response to these chollenges hos met mixed
resu lts.

Firsl ond {oremost, ihe new porl ioment needs
to understond thot its legitimocy will stem irom
its responsiveness to oll segments of the
populotion, including women, who remoin
woe{ully under-represented in ihe porlioment.
The 2002 generol election presented the best

opportunity to bridge the ever-growing gop
between mole ond femole representotion in
government. However, the new cooliiions thot
were formed iust before the elections, proved
hormful to women's compoigns. Notionol
interest, which the porties soid they were
uniting for, meont thot other issues os thot o{
women were eosily forgolten. The iourney to
the ninth Porlioment for mosi women
condidotes hos been on uphill tosk. Lock of
{unds hos remoined o moior hindronce to
women's quest for leodership in Kenyo. They

locked ond continue to lock the resources to
compete wilh the incumbent, who were usuolly
oheod ofter eorning o porl iomentory solory
for five yeors. Personol ottocks,



directed to femole condidotes, were olso some
ol the obstocles which threotened to
deroil women seeking politicol o{fice.

Looking oi the structurol problems, porlioment
os on institution hos been {orced to chonge
biecouse chonge is inevitoble. Chonge,
hiowever, con orouse feor in people who
derive o sense oi security {rom the siotus quo.
This sense of feor is stoked ond perpetuoted
by the people who benefit from the stotus quo

ond who do their best to put obstocles to
qhonge. Does ihis feor of chonge exist within
Forlioment os on institution?

A good exomple of the chonge within this

institution is reflected in the porticipotion ond
,representotion o{ women. While the
representotion of women hos increosed {rom
8 members in lhe 8'h Porlioment to I B
members in the current 9'h Porl ioment, the
numbers ore nowhere neor where they should
be. Although women constiiuie over slightly
holf of Kenyo's populotion, they comprise only
8o/o o{ the Porlioment. ln spite o{ their smoll
numbers, the women in office hove helped to
moke gender-reloted issues more visible ond
hove tried to creote o regionol network of
women porliomeniorions to resolve border
disputesr6 - o highly commendqble effort. This

is despite the foct thot they ore port of the
Ninth Porlioment thot siorted on o bod
footing. lt is importont to note thot the
development of o strong ond respected
porlioment will depend, in lorge port, on its
obility to odequotely represent Kenyo os o
whole, which must include greoter politicol
porticipotion by women. The Beiiing Plotform
o{ Action, which octs os o pointer to equolity
between men ond women, con only be iointly
ond f ully implemented by o Legisloture thot is

equolly representotive of men ond women.

Within the Ninth Porliomenl, there is o

growing movement to detoch porl ioment from
the Executive or to moke it less dependent on
the Executive {or legislotive motiers. This

In Qtle o/'l/teh vta// fl//z/l)erc, l/te uoruen tn

ffice barc le/ped to rua,hegezder-re/aler/ irzet
more ztib/e ard /tate tned lo lreale a regtbna/

nehzo rk olf uozzer par/nmenlaiaru lo ren/t e

boder r*Qztet

requires on ottitude chonge on the port o{ lrulPs

ond porl iomentory stofi. Previously,
porliomentory sto{f wos port of the Execulive
ond owed its loyolty to the Executive, however,
the creolion of the Porliomeniory Service
Commission (PSC) meons thot their survivol
ontennos need to be tuned more to lhe wishes
ond desires of the porl ioment thon ever
before. To do this properly, porliomentory sto{{

needs to know whot is, or hos been, driving
these chonges thot offect their lives so much.
These hove included politicol development
from 1963 to 2002, internqtionol forces
including ihose of post-modern coloniolism,
new ond ossertive lvlembers o{ Porlioment, on

increosingly ossertive public o nd inquisitive
medio ond lobbyists pushing porticulor
i nle resis.

Tle Be/ng P/aforz o/Action, u/t7fi ach dr
ay'oizlzr lo eqza//4, behzeen men azd il/omen.,

ran ony'/ belbint// andf///4, trtp/erzenled fu a
Legthnre fiat i-r eqza/4, reprercnlaliu o/

2/e// ltfrd uory/efl.

As on institution, Porlioment hos seemingly
gone out of its woy to coter for the interesis of
the Members of Porlioment in terms of offices
in Noirobi ond ollowonces for their vorious
expenditures. This is moinly the work of the
PSC. However, there ore still o number of
shortcomings thot undermine the porlioment os

on inslitution. First, it locks q

comprehensive reseorch focility ond

I

i.

I
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informotion retrievol system thot would empower
it to perform its duties more effectively. Secondly,

it locks odequote ond well-troined support stoif in
cruciol oreos. Third, Porlioment hos not been oble
to portroy itself positively to the public; it is still

shrouded in mystery ond some of its
members' oclivities constontly bring it into

disrepule.

The Ninth Porlloment hos ocquired o speciol
notorieiy for polilicol intrigue ond squobbling
in port becouse the public hod high
expectotions for the current crop of MPs. ln
generol, the MPs ore better educoted thon
ever before ond include professionols such os

lowyers, occountonts, ocodemics ond
educotors who become prominent be{ore
joining porlioment ond were therefore
expected to moke their contribution count.
Being the first womon from A{rico to be

honoured with the Nobel Peoce Prize,

Professor Wongoi Moothoi gove o foce lift to
the Kenyon Porlioment. This wos o moior
boost. ln oddition, there is collectively more
knowledge ond experience in public offoirs
lhon ever before, given thot Alembers of
Porlioment include former senior militory
of{icers, heods of public inslilutions, top
provinciol odministrotors, ond civil society
ogiloiors thot helped to bring obout politicol
chonge in Kenyo. However, the lrlPs' constont
bickering I 7, in po rt, co n be explo ined by the
foct thot these politicions hod ioined together
in the election os o motter of politicol
expediencyrs ond not os o motter o{ ideology
or solid principles.

Although il is perhops politics os usuol thot
their united {ront should breok down when
their common enemy wos defeoted; normol,
however, wos the impression thot Members o{
Porlioment gove: ihot they were corrupt, not
serious in their work, ond thot they were
united only in greed but not in lhe promotion
o{ public interests. For exomple, the MPs

united to give themselves he{ty solories ond
ollowonces of o lime of fiscol crisis,re oll of

which roised the question of why they could
not show the some unity when deoling with

molters of public interest.

The perception thol members of the Ninth
Porlioment ore greedy, however, is not os bod
os the impression thot despite their collective
educotion, experience ond knowledge, they
ore irresponsibly ignoront or susceptible to
monipulotion. The foct thot o number of them

do not reod or scrutinize bills {ocing possoge
wos vividly sploshed in the public oreno
during the exchonges over the omendment of
the CKRC Act or the Consensus Bill. Only
o{ter Hon. Roilo (lvlinister for Roods ond Public

Works) reveoled in Momboso thot he hod

octuolly tricked his rivols into voting for his

version of ihe Consensus Bill did Members,
who hod voted for it, stort comploining obout
the bill.20 This episode did not ref lect well on

those Members ond roised the question of
how mony other Bills, even more dongerous
ones, hove been possed without coreful
scrutiny.2r ln this regord, the Ninth Porl ioment
hos disgroced itself.

The possoge of bodly crofted Bills olso
undermines public con{idence in Porlioment.
This phenomenon hos sometimes been
blomed on pressure f rom the lnternotionol
Monetory Fund (llv1F) ond'development
portners', which lmplies thot the lvlPs

surrender their duties io foreign forces ond
then feel beholden to those forces. Externol
pressure is often considered to be opplied
porticulorly in the possoge of Anti-Corruption
Bills since continued oid is often premised on

the developmenl of on onti-corruption
strotegy.

For exomple, pressure from the lMF, ond
perhops the desire to be in good books with
the llvlF ond 'development portners', might
exploin the possoge o{ o con{used ond poorly
crofted "The Anti-Corruplion ond Economic
Crimes Act, 2003." This Acl, orgued Hobel J.

Nyomu o{ lhe Electorol Commission of Kenyo,

Women at Crossroad
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"probobly not the work of Kenyon hove highlighted both the tensions in

dro{ters."22 lt wos octuolly meont to respond the developing relotionship between the
lo donor demonds before the releose of Executive ond legislotive bronches os well os

expected ossistonce to Kenyo.23 As soon os continued politicol in{ighting. This reoffirms
the Porlioment possed the Act on April 17, thot the Ninth Porlioment storted on o
2003, Hon. Dovid Mwenje, Member of disoppointing legisloiive footing ond is not o
Porl ioment for Embokosi, osserted: "Since we good imoge for the Porlioment. Furthermore,
hove now possed the Bill, let the donors not there ore mony Bills on_Porlioment's plote,
give ony olher excuse. Let us receive the including the gender Bills such os the Fomily
money tomorrow so thot we con provide the Protection Bill, the Equolity Bill ond the HIV/
free educotion ond oll the things thot we AIDS Bill which ore yet to be possed into low.

promised our people during the compoign. I The unnecessorily prolonged iime ioken to
hope they will respond quickly. All those well- poss these Bills does not bode well for
wishers of Governmenl should now stori Porlioment's credibility.
bringing the money tomorrow morning so thot
we con occomplish our promises."24 ln All is not bleok though. Despite some

controst to lrzlwenie's odmission, however, shortcomings, the Ninth Porliomeni hos some

other ministers wonted to minimize ihe positive oitributes. lvlost evidently, it goes

impression thot the government wos under down in history os the House thot hos hod the
pressure f rom the donors.25 highest representotion by women. Further, it

hos occosionolly ployed its wotchdog role with

Key omong them wos ihe Minister {or Justice gusto, especiolly when it comes to exposing
ond ConstitutionolAffoirs, Kiroitu Murungi, purported corruption ond molfeosonce in the

who on Jonuory 29,2003 gozetted the 'Anti- Executive. ln this, it hos worked closely with

Corruption ond Economic Crimes Bill"26, o the medio, some o{ which behove os i{ they

different version of which wos loter deboted hove o mission to bring down the

ond possed by the Porlioment in April, 2004. government, sonitize some politicions, ond to
This Act hos recenily vilify others. Whotever the

feotured in public debote motivotions, the combinotion of
moinly becouse it reflects Deqtte n,rte the Porlioment ond the medio,
Forliomeni in o bod light of tborlcomtzgt, fie which ore often ontogonistic to
octing under foreign 

^ r. .t n u,.' 
eoch other, in keeping the

pressure ond thereby Arzntb Pari'azenl Executive on its ioes, is

producing "bod low"27 thot bat nrueloultae commendoble. Some of the
gives octivists on opportunity a/ln'bzle.r. Mo$ Porliomentory Committees hove

lo moke politicol copitol. . , ., .. , increosed their investigotive role
This is despire the foct thot ettr/ert@, tgoet doun ond hove brought speciol
the Bill thot Murungi hod n lrlory aJ lbe problems to the public's
gozetied in Jonuory 2004 l{oue l/tal /tat /tad ottention. Still, other committees
went through some remoin relotively dormont. The

omendments ond lbe btgbetl Porliomentory Service
improvements before it wos represertlahbn b1 Commission hos been octive in

f inolly possed os on Aci o{ u/o.v/€r/ trying to moke Porl ioment more
Porlioment on April 1 7, independent thon it hos ever
2004, given presidentiol been. This institutionol
osseni on April 30'h,2004 ond went into effect strengthening is positive ond more thon
on Moy 2"d,2004. The problems with this bill welcome.
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Conclusion

;\ s Kenyo's Ninth Porlioment continues its included in the decision-moking processes o{

Atronsition to o more independent ond politicol porties. They hove to be ollowed the

I \responsible legisloture, it still hos o opportunity to get involved in, ot the time o{

greot chonce to build o strong institution ond politicol tronsition, either setting compoign
so{eguord itself from the fote thot be{ell the ogendos or chorting out power-shoring

First Porlioment. mechonisms. lt is only when women ore {ully

integroted into the sysiem will Porlioment be

First of oll, its members should moke it their fully representotive o{ Kenyon's needs.

very {irst priority to enoct o new Constitution
thot secures quontitotive ond quolitotive rights Additionolly, in on e{{od to strengthen

for oll Kenyons, especiolly women. Porlioment ond promote its credibility, its

Porliomentorions should ensure thot the goins ltzlembers would do well i{ they minimise petty

women hove secured in the Droft Constitution squobbles on motters o{ notionol imporlonce

ore not eroded. Eorlier on, during the ond oct os serious public servonts serving the

compoign troil, women leoders hod lorger notionol interest. Among this would be

demonded thoi Kenyon legislotors vote on on on understonding ond knowledge of whot

omended constitution thot wos obondoned ot Kenyo's notionol interests ore, ond the

its finol stoge ofter Porlioment wos dissolved in reolisotion o{ the donger of over-dependence
November 2002. Thot droft on foreigners whose interests

constitution provided thot might be ot vorionce with

30% o{ Kenyo's Porlioment ?ircl o/a// tlt zeruberr those of Kenyo. This colls for
would be women. lt would ^ Members of Porlioment to, ,, , t/tol/r/ nake il t/tet? t'er-y rtril " , ' - ;olso hove ollowed everyone, J J empower themselves ond to
regordless of gender, to own pnbnfl lo enarla neu' be competent in oll oreos.

property - iust one item of o ContltlZlzbn l/tal tecurer This competence must

list of benefiis for women t t., ,. invoriobly include on

The constont coll {or and qza/lalttu 
understonding of the needs

equitoble distribution of ngbtfir a// Kett1,a7x.s, of oll segments of the

services forwomen, eeenb/ll il/7*/en. Kenyon populotion.
including quoliiy heolth core, Nrloreover, on oworeness ond
especiolly {or those of{ected commitment to gender issues

by HIV/AIDS, free primory educotion for is, ond would be, o vitol component of
children, ond of{irmqtive oclion to equolize Kenyo's overoll notionol interests.

opportunities for oll wos olso o moior feolure
of it. While free primory educotion hos been Besides, Porlioment con do o number o{

implemented in primory schools, o lot still things to empower itself. lt con conduct
needs to be done to improve ihe stoius ond troining o{ /r/Ps ond their stoff on vorious
livelihood o{ women ond children. This topicol issues such os the importonce oi
includes, omong other things, the possoge of gender moinstreoming ond sensitivity to
gender-sensitive Bills such os the Fomily women's issues in oll oreos of policy
Proteciion Bill ond the HIV/AIDS Bill. {ormulotion, which should be on essentiol
Furthermore, it is imperolive thot women be element in Porlioment's ef{orls, if it is to

Women at Crossroad



ensure gender pority. This comprehensive

opprooch would enoble lvlPs to more

effedively engoge in policy formulotion ond

implementotion thot fulfils the needs of their

constituencies.

Secondly, Porlioment should worry obout the

collopse, or polentiol collopse, of notionol

institutions, itself being one o{ them. Such o

collopse would leod to the increosed llkelihood

o{ Kenyons being subdued ond poses risks to

the country's sovereignty os it receives

' th reote ni n g odvi ce' f rom {ore i g ners. Th is odvice

is ot times delivered in "unnecessorily vulgor"
longuoge or through "in{lommotory speech".28

Whot is worse, the odvice is in the form of
demonds ihot certoin individuols, who ore

primorily onsweroble to foreigners rother thon

to Kenyon outhorities, be oppointed to specific

positions. Furthermore, ihere is on implicotion
ihoi Porliomenl is irrelevont when it comes to

money motters where the Executive con be

pressured to enter into deols wilh foreigners.2e

A strong Porliomenl therefore con help defend

Kenyo's interesls ond to do thot it needs to give

itself the necessory services ond iocilities thot

ore independent of ihe Executive ond of
externol {orces. lt implies ovoiding over-

dependence on institutions ond forces whose

primory inieresl is to keep Porlioment in o

subordinote condition or dependent on outside

lorgesse. Among the moior octions it con toke

to empower itself is the creotion of o
comprehensive librory for Porlioment thot

would olso oct os o notionol reierence librory

for Kenyons, the recruitment of compelent

reseorchers, increosed support of troining ond

reiroining of porliomentory sloff, ond the

odoption of o reoding culture.

ln order to ochieve both the intellectuol

exercise of policy formuloiion ond the

functionory occupotion o{ implementotion, this

tronsitionol Porlioment needs to be involved ot

both levels to ensure thot Kenyo's interests ore

so{eguorded. To do this, Porlioment con

emphosise its different functions thot ronge

{rom oversi g ht, occou nto bi I ity, the i m position

of sonctions, ond through colloborotion ond

friendly odversoriol inieroctions with ihe
Executive. At the some time, the legisloture

should not try 1o do the Executive's work or
unnecessorily homsiring ihe Executive becouse

such behoviour gives the impression thot the

Porlioment is tyronnicol ond too irresponsible

io be entrusted with motters o{ notionol
impor1.30 Porlioment should keep the Executive

on ils toes in protecting ond odvoncing
Kenyo's interests but not undermine the

Executive.

The Ninth Porlioment's future is bright in terms

of setting up institutionol stondords. lt con
redeem its imoge in the public oreno by ioking
its work seriously. The time {or MPs to poss Bills

without understonding the implicotions to the

country should be o thing of the post rother

thon o current occurrence. While the

odversoriol relotionship with the Executive on

policy motters is to be encouroged, this should

not be ollowed to deteriorote into irresponsible

hostility between the two notionol institutions.

They should check ond bolonce eoch other, nol

destroy eoch olher.
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ByWonyirl Kihoror

lVly Vote, tVly Voicet The Risins concern
Thqt MPs Account to Their Voters

The demond for qn occount from
ol! Kenyqn MPs
ln the {irst Generol Election held in Kenyo in

Moy 1963, which led our country to long-

sought independence, electing o representotive

wos the dominont ideo thot wos topicol omong
oll Kenyons, such thot the person who wos

elected become the people's representotive to
the House o{ Representotives. He (ond I use this
word deliberotely becouse no womon wos

elected to Kenyo's First Porlioment) did not
become o lVlember of Porlioment, os there wos

no Kenyon Porlioment. This is on impodont
distinction, which relotes to the question of
occountobility of those who ore elected. lf the
Kenyon voter does not elect on AzlP on this

bosis, then he or she connot loter come round
ond demond thot the AzlPs occount for iheir
octions. However, we do hove o Porlioment,

which is the low-moking body in the country.

The Kenyon citizen is increosingly interested in
ihe foct thot eoch ond every lrzlP who is elected
or nominoted to Porlioment occounts to the
electors, porticulorly on the speciol interests thot
they ore supposed to represent ond promote in
Pqrlioment. This is on imporiont concern which
will, more thon ever before, dominote the
thinking of voters during generol elections ond
indeed even by-elections in fuiure.

Election time, os we know ii in Kenyo, however
prevents serious reflections by the elector on
whom they ore to elect. The condidotes
themselves, election {ever - sometimes termed
the election "wove" , electorol ollionces,
tribolism, sectionqlism, feors of certoin

outcomes, {olse hopes, etc dominoie the
notionol election scene so much so thot there is

no time, so to speok, to re{lect over such "for-
fetched" issues like effective representotion ond
occountobility by porliomentorions
subsequently.

lr4ony condidotes themselves use vorious
mochinotions ond subterfuges like money,
{riends, brokers, clonism ond the like to prevent
o criticol ossessment of their fitness {or the iob
oheod. Suitobility of the condidotes, in respect
of the performonce of the work oheod, is

conveniently relegoted to the bockground by

both the voter ond the condidote. ln this gome
of supposed mutuol deception, it is the voters
who ultimotely lose out becouse of lock o{
effective ond committed representolion. ln o
competitive world, the country loses out in ihe
long run becouse of the lock of sound decision-
moking processes in politicol, economic ond
diplomotic spheres, to mention but o {ew.

T/te Keryan o/qfn /-r /t/credJ/z&/)/ zrtereied in lbe

.farl l/tal earb rtnr/ etery MP s,/to tt e/erler/ or
ronnaler/ lo Par/taznnl arcoznlt lo lbe e/erlorc,

pantolarf, on ly'.te q)etta/ izlereth l/tal l/te. are

rulponr/ lo reprennl andproznle in ParbazznnL

Noiwithstonding the obove, the electors
continue to demond, in public offoirs, thoi their
elected representotives occounl. There ore
certoin motters, which the electors feel, connot
be done within Porlioment without the lvlPs
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consulting those who hove mode them MPs.

This con be illustroted through the vorious issues

thot hove come up since the yeor 2003, which

demonstrote the electors' quest {or
occountqbility from MPs. The {ollowing ore

some exomples:

o Electors hove demonded thot
porliomentorions do not roise their solqries

in-house, thot is single-hondedly, without
the involvement of ond e{fective

consuliotions with toxpoyers ond other
outhorities outside the House.

The citizen hos demqnded thot MPs declore

their weolth publicly, every yeor, through on

open register ond thot members o{ the public

be ollowed to inspect the register ond toke

notes ond photocopies thereof of the relurns,

{or use, for exomple, in court or for
publicotion. This hos resulted in the Public

Of{icers & Ethics Act 2003.

ls qn MP o representotive, o
Deputy or o Pqrliomentqrion?
ln mony countries, in both the West ond the Eost,

lrzlPs ore colled by other nomes, which bring

neorer home the work they ore supposed to do.

ln the West, such os the U.S, on lrlP is

predominontly colled o representotive, o

congressmon or o congresswomon. Porlioment is

olso colled o House of Represeniolives or

Congress. Those who ore elected ore the

people's representotives to o congress, which

decides the o{foirs o{ the notion.

ln most o{ the Eost, {or exomple Russio or
Jopon, on MP is colled o Deputy. He or she is

the person who deputises for the citizen; soy in

the Dumo or the Diet, os every citizen connot
reolisticolly be there when importont notionol
motters, which offect their everydoy lives ond

their country, ore being decided. The leost

meoningful ond descriptive word in the business

of representotion of the people is o

porliomentorion, o word which you hove to look
{or deep into the history o{ medievol Britoin to

put sense ond meoning to. ln the Kenyon

context, Porlioment is onother English word {or o
high court, which ploys to dif{erent rules.

A Kenyon citizen's conceptuolisotion o{ on MP

must go beyond seeing him or her os iust o

member o{ the August House ond see him or
her os o representoiive, o deputy who is o

servont o{ the people. A mon or womon, who

works in Porlioment in every sense of the word,

on toxotion o{ the public, ond porticipotes ond

in{luences the ollocotion ond spending of tox

f unds {or the wel{ore o{ the community.

An MP regulotes government through
meosures like osking probing questions on

public o{{oirs, proposing motions to influence
government policy, porticipotes in debote on

moiiers of public interest, infl uences the low

ond content of existing low, ond sometimes
proposes legislotion through o privote

lvlember's Bill, omong other duties. A Kenyon

MP should there{ore be on occountoble

I The citizen hos olso demonded thot public

funds be used to finonce the operotions of
pollticol porlies with o cerloin level of
populor-{ollowing in ihe country. This is

intended to free multi-porty politics in the

country {rom the finonciol control, dominotion
ond monipulotion by weolthy politicions.

o lrulembers of the public hove demonded thot
the new constitution hove o provision for
recoll of non-performing ond woyword MPs

{rom their porliomentory duties which ore

both inside Porlioment ond outside in their

constituencies ond olso in the country ot
lorge.

r Demonds hove been mode by electors thot

MPs should not be involved in executive ond

finonciol monogement motlers in

constituency-bosed committees where they sit

by virtue oi being MPs. These include the

Districi Rood Commitlees (DRCs), ihe

Constituency AIDS Control Commitiees
(CACs), the Consiituency Development Fund

(CDFs) Committees ond the like.



j Kenztl .l1P tltot/r/ l/tcruhtr /tr' ,tt
rlnatnlrt/t/t r/,'/,'grtlc l.o JTtr/tarurnl, l,/to ti a
ronlrarlta/ rr?rc.rcnlrtlitr o/ lltr, /ru/h n l/te lrrc
ttutni4q q/' r/ttr ror r/.

delegote to Porlioment, who is o controctuol
representotive of the people in the true meoning
of this word.

How con we ochieve
[ccountobility?
Outline of the members'work using the
"Orders ol the Ddy" formol
ln respect o{ the core business of Porlioment, it

is certoinly possible to moke the MP more
occountoble. A stondord return on ihe
sessionol work of every ltzlP to his constituents
should be mode o requirement. The form
could hove sec'tions os do exist on the "Orders

of the Doy" which outlines the doily
porl iomentory business thot is dwelt with in the
House. The formot of the orders of the doy,

which storts with o Proyer, is os {ollows:

I . Administrotion of Ooth.

2. Communicotion from the Choir.

3. Petiiions.

4. Popers.

5. Noiices of Motion.

6. Questions (os set out in the oppendix).

7 . Business o{ the House, which cqn toke the

form of popers, motions, bills, etc.

The doily work o{ /v1Ps in the House, which
involves items Irom No.3 to 7 , con be set out
in o notionol relurn by Porl ioment to the

constituents who sent the MPs, otherwise the
plector will forever remoin in the dork obout
the octuol work thot is done by the MPs in the
House. The ossignment of roising the level of

notionol representotion in Kenyo is
everybody's losk. Towords this end, Porlioment
should moke the Honsord Report, which is

compiled doily by porliomentory stoff, citizen-
friendly, by suitobly summorising members'
work output, in respect o{ petitions;
presentotion ond deboting of popers;
sponsoring ond deboting motions; committee
work; ond contribution to debote on bills,
eosily reodoble ond ovoiloble.

There is o notionol demond for this becouse
continued under-performonce ond lock of
performonce by on MP hos on immediote
beoring on the constituents in question ond olso
on the country ot lorge. Why should, if one moy
osk, in public life, work poid for not be done?
Production ond productivity remoin the only
sound iustificotion for remunerotion ond the

subsequent increose in the some.

lost !n the Porliqmentory Crowd
Due To Under-Performonce
No IvlP should be ollowed to hide in the
porl iomentory crowd ony longer. At the
dissolution o{ Porlioment, the sitting members
must be scored "Excellent", "Yery Good" ,

"Good" ,'Averoge", "Bod" , ond/or "Useless"
in o public return to the electors to bring to on

end whot looks like o conspirocy ot the top to
keep owoy from the public glore MPs who
hove foiled to dischorge their porliomentory
d uti es.

At t/te r/trro/trh'on {Par/tamenl, l/te illlizg
///ez/l)?ff ztt.rl be yored "1:'x're//enl",, "Ltery

G:oor/')'G'oor/'l'l4rurr1ge') "Bar/'j anr//or
'Uy/er" itt rt pilt/tr relttrz lo l/te e/erl.orc lo

ltnng lo al cnr/ r,/tal /ookt /ike a rontpiraq, al
lbe top to kerp ///t,q/jfr0z/ t/teptlt/irghre llPt
u/t o b a ru. ft th r/ to r* t r/t a rye lb e t r I a r/t a zn z la ry

MPs should be mode to produce on onnuol
report in respect of their duties, some of
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which ore stotutory ond other thot is reloted to
work in the constituency. lf no work hos been

done, then the /tu1P should odmil this. For

exomple, there should be MPs returns in

respect of the distribution of educotion
bursory funds, which ore public funds. The

reiurns should show who were the recipients
of the money, which schools they were

ottending, the omount oi money oworded, by

whom ond why. The MP should olso occount,
in the some woy, on the spending of the

Consiituency Development Funds, which ore

supposed to be opplied to certoin proiects os

opproved by the Notionol lrzlonogemenl

Committee of the CDF.

An lvlP should olso report odministrotive ond
governonce octivities he or she hos token within
ond outside ihe consiituency. Accounlobility o{
MPs must be token beyond Porlioment ond the

constituency io the People oi Kenyo. A good
exomple is thot o{ ottending public ond politicol
functions in other constituencies, which open up

the /t4P's horizons to the notionol work ond
ogendo, which he or she must nevertheless

ottend to in Porlioment.

Porlioment should itseli help in enhoncing the

occountobiliiy o{ MPs. An executive summory of
eoch member's work should be produced ot
the end o{ eoch session to enoble conslituents
ond Kenyons ot lorge to hove o {ull view o{
whot hos ironspired in the August House. A

certificote of per{ormonce, ond i{ need be,

non-performonce should be issued to every

MP's dissolution boggoge os he returns home

to seek o new mondote.

Porliqment Should lnlroduce q
Code of Conduct for All MPs
The troditionol doctrine of Sovereignty o{

Porlioment hos been used to give MPs o free

reign inside Porliomeni, not in order to
promote o hordworking ethic, bul in order to
cover up {or work not done by some. Thot
some members con dismolly foil in the

representolion of their constituents ond siill

continue os porliomenlorions ond drow
solories from toxpoyers' funds for doing no

work, is offensive in the extreme to honesty

ond common sense.

Porlioment owes o duiy to Kenyons to moke its

work os proximote to the people os possible. lt
should be oble to summorise the Honsord
Reports into on outline of eoch member's
porliomentory octivities ond thereby present the

voters with o relioble ond undistorted view of
the octuol ociivities conducted by Members
inside the House. Short o{ this, the voter will
olwoys, during elections, be groppling in the

dork obout the obility ond quolity of Members.
This informotion is whot the voter is expected

to toke into occount be{ore relurning or
withdrowing o Member from the House.

Porlioment itseli should hove on enforceoble
Code o{ Conduct such thol lrzlembers who hove

"no business" in the House con be weeded out
ot leost next time round. There must be

stondords thot ore set ond enforced by

Porliomenl in respect of its work. lt is cleor thot
under-per{ormonce by some /vlembers mokes

them suffer prejudice, suspicion ond dishonour
from members of the public.

Porliqment Must Be Truly Notionql
ln Represenlqtion
Porlloment must be representotive of the whole
populotion of Kenyo, meoning men, women ond

children. No sector o{ the Kenyon populotion
should be left behind. Where legisloiion is locking

in respect of ony mo jor group, then Porlioment

should toke o leoding role in providing the

legislotion. The lost Porliomenl in Kenyo enocied

the Children's Act in this spirit qnd it is hoped thot

the current one will legislote in respect o{ the

Fomily Protection low, which will secure our homes

from unworronted domestic violence.

Towords ihe obove, FIDA Kenyo hos been ot

the {orefront in moking porliomentorions not

only oclive legislotors, but olso in{ormed ond



oll-embrocing in their legislotive endeovours
ln furtheronce of this, FIDA Kenyo hos

orgonised severol seminors, workshops, ond
meetings to ossist MPs in hoving o common
opprooch to legislotive work.

Some bills, which odvonce the couse of
women's rights ond which hove olreody come
up in FIDA Kenyo's seminors ore ihe Fomily

Protection Bill Ipreviously titled the Domestic
Violence (Fomily Protection) Billl; the

Children's Bill, which wos enocted by

Porliqment in 2001; the Notionol Commission
on Gender ond Development Bill, which hos

olso been enocted os the Gender Commission
Act; ond the Equolity Bill, which hos not yet

been deboted by Porlioment. During these
workshops, /v1Ps hove olso hod the

opportunity of discussing omendmenis to the

Penol Code through the Criminol Low

Amendment Bill 200.l in order io hormonise
certoin provisions in the Code with provisions
in the Children's Act 2001. This hos been very

commendoble os we struggle towords
ochieving o Porlioment thot truly represents

our notionol interests.

Recoll of qn MP qs A Remedy to
the Voter
Clouse 112 ol the Droft Constitution hod
provided for the recoll of fu1Ps {ollowing o
public petition initioted by ot leosl 3O% of the
registered voters in the constituency. ln the
flnol bill, which wos however mode oi the end
of BO/v1AS lll, the provision wos excluded not
in the leosi becouse of the hostility of the /i/Ps
who comprised I /3 of the delegotes, but
becouse of the vogueness of whot could
constitute "o recolloble offence". This
however hos not de{eoted the demond thot
MPs occount to the electorqte in terms of
work.

A meoningful demqnd for occount from MPs

must hove o sqnction. Whot would hoppen to
those NzlPs who foil midterm to occount for their
octions? Even if the recoll option wos there,
this would entoil o round of elections. There
would hove to be the first round which is the
constituency-wide petition to decide whether to
recoll the MB ond if successful, o second
round which would hove to be on election to
eleci the new MP Hence, time ond resources
would be wosted in on effort to remedy whot is
potently post electorol foilures.

L@l
n light o{ the obove, it is cleorly evident
thqt electors in every constituency hove o

notionol duty in every election to exomine
the condidoies who present themselves for
election to Porlioment with o fine brush. lt is
the condidote who is being elected ot the

constituency level, who will subsequently
become o minister, o prime minister ond
possibly even the president o{ the country.
The electorole should therefore be oble to
live with their choice in oll the circumstonces
which might orise, if the election is not
flowed ond/ or {roudulent.

The expensive recoll option is not olwoys o
desiroble option to tqke. lt certoinly cuts both
woys in thot, os you recoll on elected lvlf you

ore olso undermining the sovereignty o{ the

voter ond the potency of the vote, which

should endure {or f ive yeors. lt is the voter
who should lhink twice or thrice before
costing his or her vote for o dodgy
condidote. The voter hos o prime duty to
vote wisely ond not iust blindly becouse there

is o remote possibility ihot the winner might
be recolled in the future.
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Bylmmoculote Kossoltl

A New Constitution for Kenyons:
An EmpU Promise?

lntroduction
ln this poper, I will discuss the post yeor in terms

of the constitutionol review process ond propose
o woy forword with on emphosis on the vitol role

thot civil society must ploy in guoronteeing the

possoge of o constitution thot embroces the

principle of sociol iustice ond one thot will be

enocied when consensus is reoched by the

vorious stokeholders. First, I will review the {inql
leg of the Notionol Constitutionol Conference
ond the chollenges ond lessons leornt thot
continue to o{fect the review process ond how it
eveniuolly led to o wolk out by some government

officiols. Next, I will discuss how on independent
pressure group of ociivist delegotes continued to

ogitote {or o new constitution ond how the

pressure wos short-lived os they were co-opied
by politicol interest ond thus lost direction. This

discussion will be followed by the conflict
betweer.r the Judiciory ond the Legisloture which

hos contributed to the current stolemote in the
review process. Finolly, I will survey the work of
the Coolition for Sofeguording Women's Goins in
the Dro{t Constitution os on exomple o{ o civil

society initiotive thot seeks to ensure thot the

Constitution represents the interests of oll
members of society, ond especiolly women.

"The constitutionol review process is of o

crossroods. lt is tropped in legol ond politicol
uncertointy. We, my fellow Kenyons, hove the

copocity to move the process forword ond in
hormony. We hove so for been wounded in the
process, but oll this must now come to qn end
ond let sonity prevoil."2 lndeed this phrose

chorocterizes the review process in the lost one
yeor. Yet, five months oiter the Vice President

mode thot possionote oppeol, there hos been no

signi{icont chonge.

The history of the constitution-moking process is

on oreo o{ discourse thoi hos been highlighted by

this Annuol Report in the previous yeors ond

continues to be oddressed. The irony is thot while
mony other countries3 hove either enocted or
reviewed constitutions in the lost ten yeors, Kenyo

continues to drog its feet in constitutionol reforms.

The question, therefore, is for how long sholl we

continue to demond for the enoctment of o new

constitution? Are we doing enough os civil society

to ensure thot our demonds ore met? Or hove we

reoched o deod end? Or, should we toke the

cynicol opprooch, os some politicions hove done,
ond siote thot o new constitution will not odd
breod to our tobles?

The bottom line is thot the current constitution
ollows institutions ond individuols to continue
obusing power ond institutionolising corruption.
As much os o new constitution moy not
necessorily tronsloie to breod on the toble, it will
provide 'Won jiku' with on opportunity to
demond {or the provision of socio-economic
ond culturol rights.

,1.r ztr/t d.r a fietl/ r0//"rlil//li0n z/0/ t/01

neceranf, lrant/ale lo brear/ on l/te lal/c, i
u.u//proilr/e T.7'ary/,Qz' ut'l/:t an opportzztfi, to

de zt a n r/. ft r / /t e 1) ro tt t tb n o/ 
- 

n nb - e r o n o zt t7 a n r/
rz/tzm/ i,q/ttt

The process to the enoctment of o new

constitution is cleorly spelled out in the Constitution
Review Act 2O0l a which stipulotes four stoges of
the constitution review process:



visiting oll constituencies in Kenyo; compiling
reports of the constituencies; holding o Notionol
Constilutionol Conierence, ond drofting o Bill to

be presented to Porlioment. The whole process

wos onlicipoted to toke o moximum of 24

months. Yet, over three yeors ofier the process

storled, there seems to be no hope ot ihe end of
the tunnel. This seemingly stroightforword process

hos been hilocked ond morred with politicol

intrigues, court bottles ond suspicion. The

constitulionol review process remoins o circus ond

on ovenue {or misuse of stote resources. The

process hos olreody cost billions o{ shillings ond
yet we ore not neoring the end. The question

remoins, when ond whether we sholl hove o new

constitution os expressed by lhe Porliomeniory

Commission on the Constituiion.

The losl leg of lhe Nqtionol
Constilutionol Conference: the
intrigues thot continued to offect
its sonity
The closure of BON4AS ll in September 2003 wos

inevitoble os Porliomenl hod to resume discussing

cruciol Porliomenlory motions thot hod been kept

on hold due to the Notionol Constitutionol
Conference. BOMAS wos however expecled 1o

resume in November of the some yeor, with

exlensive deliberotions ond, hopefully, o new

constitulion wos to be enocted by December

2003. However, following consultolions with key

stokeholders including the CKRC (even though its
choirperson wos owoy) BOMAS lll wos postponed

io Jonuory 2004. This decision wos cleorly
unpopulor with some commissioners ond

delegotes ot lorge ond led to

o bod relotionship getting worse.

The Commission wos divided into two wings:

those thot were pro the then choir Pro{essor Yosh

Ghoi, ond those thot were viewed os being onti-

Ghoi. Cleorly, to on observer, the principle of
collective responsibility wos non-existent in this

some Commission thot hod been entrusted with

the responsibility o{ focilitoting the process

towords o new constitution. With such cleor

divisions, one wonders how it wos possible to

unite the delegotes. lt is no wonder thot delegotes
iook every opporlunity to ottock the commission,

ond in some coses were successful. For instonce,

delegotes occused the ropporteurs o{ lhe

Tronsitionol Committee of hoving doctored some

sections o{ the report ond osked lhem to leove.5

This chorocterised the ocrimony ond suspicious

relotionship between the commissioners ond

delegotes. The results were predictoble: the choir
led o protest during ihe doy scheduled for the re-

opening of BOliulAS, while others sloyed home

ond wotched from o distonce. Whot wos

commendoble obout this oct wos thot the choir

ond some delegotes stood out to express

discontent obout how the constitutionol review

process wos interfered with by other ployers,

including Porlioment.

ln Jonuory 2004, severol significont lhings

hoppened ihot offected the constitutionol review

process. The Ufungomono lnitiotive, octing in
good foith ond disillusioned ot ihe slow poce oi
the review process, wos determined to in{use o

new dimension to the review process ond

lounched on oliernotive droft.6 This wos the strow

thoi broke the comel's bock. There wos o lot of
suspicion ond hostilily from delegoles. The oction

led to districi delegotes orgonising themselves os

o uni{ied block. Thus, once the conference wos

re-opened, delegotes morched in solidority to

de{end o people-driven consiitution qnd oppose
the U{ungomono Droft.

ln the meontime, politicions were trying to reoch o

consensus under the ouspices of the Coolition of
Notionol Unity (CNU). This initiotive lorgely

involved Members of Porlioment ocross the

politicol divide.T However, the initiotive wos

viewed with suspicion by other delegotes, who

sidelined the process ond quickly orgonised
themselves to ottend o Kiliii consultotion thot wos

being held ot ihe some time os the CNU-Sofori
Pork tolks on l0'h Jonuory 2004, thus pouring

cold woter on the consensus-building process. The

process wos foced with issues of ownership
ond legitimocy, ond due to sobotoge, the
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initiotive collopsed.s The Ufungomono Dro{t ond

the CNU initiotive were, in o woy, blessings in

disguise becouse o woke up coll wos sounded {or

delegotes who were now owore thot their
credibility ond commitment to the constitutionol
review process wos on the line. As o result,

BOMAS lll wos the most focused session of the

review process, recording o high turn up of
delegotes who worked from down to dusk.

The {inol leg of the Notionol Con{erence
(BON4AS lll) therefore took ploce in o climote o{

heightened politicol suspicion ond tension. ln on

effort to infuse goodwill ond trusi, the CKRC

initioted o consensus-building process thot

brought iogether different delegoies ond

orgonisotions in whot come to be known os the

'Sulemeti Consensus lnitiotive'. However, ofter
weeks of deliberotions, the resolutions o{ the

consensus group were neither discussed nor

odopted ot the plenory o{ the constitutionol
conference. lnsteod, o lot of lobbying took ploce

two doys before the report wos presented ond
thus no one wos given on opportunity to discuss

the report. lnsteqd, it wos rejected in totol

disregord of the conference's rules ond

procedures.

As o result of the reiection of the report by the

consensus group, some delegotes expressed

{rustrotion qnd indeed went on to file on

opplicotion for iudiciol review in the High Court of
Kenyo, chollenging the legol volldity of the

procedure in odopting chopters 1l ,12,,l 4,,l 5 ond

2l . Their opplicotion wos gronted ond thus when

the NCC received the finol droft on 23'd Morch

2004, it did so in contempt o{ the courte. On the

other hond, some government of{iciols wolked out
on the foteful evening of I5'h /r4orch 2004.The
wolk-out hod o serious impoct on the

constitutionol review process os decisions mode

on thot night were not bosed on ony legol
jusii{icolion but were qs o result of the existing

ocrimony; it wos o bottle field, the concept of you

ogoinst us ond the lines were drown. Delegotes'

true colours were seen os they voted with their

emotions ond not their conscience nor os

representotives o{ the 'woniiku' whose nome they

olwoys colled out in defense of the constitutionol
review process.

Hence, in the record time of less thon o doy, five

key chopters o{ the constitution were possed|0
One wonders i{ indeed the constitution could be

possed in such o short time. Why then hod

delegotes token over o yeor to deliberote on the

constitution? Would it be true to infer thot money,

more ihon commitment, wos whot drove the

process?

Without reoching ony ogreement or consensus

os it hos commonly been known, the fight ot

BON/AS wos shifted to Porlioment.

Porliomeniorions were now determined to put
eoch other down os to who hod won the bottle
ot BOMAS.

TteJiza/ /tg o/ tle Alatbna/ A@rence
(BO,4,I-4.\ III) t/tere'/ore rook p/an n a c/truate olf

/t t tg/t re n e d p o /iz ca / mQ tTtb n a n d tu z v'o n.

The Re-owokening of Activism in
the Constitution-Moking Process
Once BOlvlAS ended, most delegotes who hod

{ought so hord to ensure thot o new constiiution
for Kenyons wos drofted, were delermined to see

it through ond thus {ormed o pressure group
comprising o{ former delegotes who were

sympothetic io the provisions of the droft 2004.
The group set out obiectives towords ogitoting for
the enoctment of o new constitution ond gove o

timeline for when they expected o new

constitution, which wos set for 30'h June 2004.11

lndeed this wos seen 0s o new woy of
opprooching the constitutionol review process,

ond for o while, the group wos focused ond
seemed deiermined to stoy owoy from ihe ruling

closs' politicions. However, in light of whot is

commonly soid thot 'there is no gothering thot con

escope politicions'; the group wos eventuolly
subsumed ofter the politicions (Members of
Porlioment) slruck o deol in ihe porliomentory

committee.



However, the questions thot most people osk ond

continue to osk include why the leoder of the

Kotibo Wotch pressure group swore thot they were

on independent body ihoi wos ogitoting for
chonge ond yet they ollowed themselves lo be

subsumed. Whose inlerests were they odvoncing?
These questions remoin un-onswered ond
continue to demond thot civil society or groups
ogitoting for chonge must hove o vision ond on

ogendo thot will guide them towords ochieving
their gools.

Coud coses: Crossroqds in the
Constitutionq! Review Process
The three orms of government, nomely the

executive, legisloture ond porlioment, ore meont

to ploy complementory roles ond respecl the

principle of seporotion of powers. However, in the

current setting, there seems to be o serious conflict
belween the legisloture ond the iudiciory
especiolly in the constitutionol review process.

This highlights the question obout why people
resorted to the courts insteod o{ resolving oll the

contentious issues omicobly. A constitutionol
moking process, by virtue o{ its noture os o sociol
conlroct, is supposed to re{lect the view of
citizens ond their relotionship with the governor. I

submit thot port of the problem is due to the

frustrotion experienced by individuols who hove

fell excluded during the constitulionol review

process. They were locked out o{ the BOMAS
process when the Ufungomono lnitiotive ond
lnier Porties Porliomenlory Group merged. ln

oddition, their role ot BOMAS wos os observers

ond they could not moke ony iniervenlions since

delegotes did not give them on opporluniiy to
express themselves. They {elt thoi the

represenlolion wos not odequote. On the other
hond, some delegoles ond their pleos to express

lheir views were ignored, yet the Act emphosised
thot oll discussion will by consensus.r2

Whot then, ore the implicotions of the court
rulings? ln terms of the court process, the ruling
in ihe infomous cose o{ Nioyor3 roised

fundomentol questions reloted to the review

process. The ruling in these coses proposes thot:

the Droft Constitution hos io be subiected io o
reierendum. While the ideo of o referendum moy

be o fontostic one thot will ensure thot the people

of Kenyo volidole the Constitution of Kenyo thot
represents their issues, {undomentol questions on

ihe process orise. Our concern is thol, given the

sociol, culturolond politicoltrends in this country
subieciing the goins {or women in the Droft
Constitution to o referendum would result in o
bocklosh ond thus erode the goins so for
ochieved. Our recommendotion under this

therefore is ihol if indeed o referendum is held,
women's goins sholl not be sublected to the voting
process. ln oddition, o referendum must be

occomponied by mossive oworeness ond
educotion oround the counlry.

Wbib tbe r/ea o/a re/irendzru rzqr be a;funtarbr one

tbal ur// eruzre fiat t/te peop/e o/-KeryVa ua/tr/ate l/te

Con-rhlzt/zon fKeqVa t/nl @reunb ilu7mra,

/mdarnnla/qzet/zbru 0n liePoreii anie. Ozr
czncelrl li liat, gzbez lbe naZ/ rzt/tma/andpo/tnba/

nuzdt tn lbti cz//frhJ, rulVerh'rg fiega/rufir )//oz/(il

m tbe Dm1? Corub7z/zbn lo a relfrrundzzz L,o//A

/?t///l n a ltar,(lat/t and firu erade l/tegatru m/ar
ac/tnued. Ozr rerortzztenda/zbn zrr/er lbh Lberyfrre zi

ilal y'ndeed a nfrezr/zz ti /teQ, uo///en J gai//r

ila// nol be ru/Vecter/ l.o fie aohrgpmrut Iz
addihbtl, a ryfrrenrlztzt rtzrt be arcorpan/er/ fu

%a$/r/e auaretle$ azr/ edzraho n aloilft d lb€ cl//nhJ/.

The Couri olso ruled thot the role of Porliomeni

should be limited to the enoclment o{ enobling
Legislotion. This ruling goes o long woy in re-

emphosizing the principle o{ seporotion o{
powers. However, porlioment disregorded the

ruling ond wenl on to volidote the Zero- Droft thot

come out o{ BOMAS despile the ruling thot the

composition of BOMAS wos defective. This hos

serious repercussion ond con be construed
to be disobeying court orders.

2.
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The Constitution o{ Kenyo Amendment Bill 2004
does not mondote the porliomentory committee lo
collote views on contenlious issues; however, this

does not stop the select committee to do so in

ollowing them to compile o report to give

recommendotions to Porl ioment.

The CourJ olso ruled ihot the representotion ot the

BOMAs of Kenyo wos in violotion o{ Section

82 o{ the current Constitulion. While it hos been

proposed thot one of the remedies to this

problem constiiutes o constiiuency ossembly thot

will be empowered with drofting ond which must

be elected directly, my queslion is, will this be

onother expensive exercise thot will not

guorontee o constituiion ot the end o{ the

seoting? My chollenge is to the Attorney

Generol, who, in his wisdom ond os o motter o{

public interest reloted to the cosi, should hove

chollenged this decision. The only other option is

for oll porties lo resolve this dispute omicobly.

Justice Ronsley, in lhe cose {iled by Mortin

Shikuku & Others, gronted o stoy to their

opplicotion borring the Attorney Generol from

receiving oll oltered versions of the Droft

Constituiionra.

The Coolitiont5
The Coolition wos ogoin hord ot work throughout
BONAAS lll. lts role in the women's coucus wos

recognised ond throughout the

constitutionol review process, its

presence wos {elt ot BOMAS.

Coolition portners olso took it
upon lhemselves io use every

opporlunity ovoiloble to odvonce
women's goins in the Droft

Constitution, especiolly during
Tuesdoy ond Thursdoy women's

coucus meetings ot BOMAS.

The Coolition enioyed
widespreod recognition os most

of the proposols thot it odvonced

were odopted in the {inol Droft.

However, it olso foced deep

f

The Coalition enhanced its
position throughYawezekana a bi-

weekly newspaper produced
during BOMAS l,ll,lll.

resistonce to some key proposols. At the

beginning of the compoign, the Coolition mode

it cleor ihot it supported lvlixed Member
Proportionol Representotion (MMPR), o position

thot it odvonced in its bi-weekly newspoper

Yowezekono. Furthermore, the introduction of
model proposols thot offered on olternotive to
the Droft Constitulion wos treoted with o lot of
suspicion. lndeed, some of lhe women delegotes
went on recordr6 ottocking the model proposols,

stoiing thot the Coolition hod token women

bockwords in proposing ideos thot hod olreody

been reiecied since they were elitist. Despite

these ottocks, the Coolilion did not give up ond

insteod took up every opportunity to exploin to
the delegotes why MMPR wos o higher version to
the district seots which were olreody being

subiecied to o litmus lest in neighbouring

countries. This highlighted the foct thot the need

for strong inslitutions in o system thot enhonces
politicol porties connot be underscored enough.

Another contentious issue wos the concept o{ o

two-chomber House. ln the model proposols, the

Coolition expressed the view thot the country

needs one chomber ond thot its devoluiion

Tbe Coa/ition eryo;tted uideQread recogzdlo/l

ar mzil o/lbepropou/t fial i adaazced aere

adopted in tbefna/ Dr{t

should be ot three levels. The

rotionole behind this is bosed on

efficiency ond nol bureoucrocy
ond expense.

The importonce o{ the goins in

the droft constitulion connot be

undereslimoted. This con be

ottributed to hord work by

women before us ond the

diligence by the women coucus

during the constitulionol Review

process ond in porticulor
BOMAS. The goins con be

summorized os:

Annual Report, 2004
23



Chapter Gains in the draft constitution Losses

Chapter One
Sovereignty of the
People and Supremacy of
the Constitution

Chapter Two &

IhreeRep u b I ic N atio na I

Values, Principles and

Goals

Chapter Four & Five
Citizenship Culture

Chapter Six
Bill of Rights

Chapter Seven
Land and Property Rights

Chapter Eight
The Environment and
Natural Resources

Chapter tVine & Ien
Leadership &
lntegrityRepresentation
of the People

. eafirm @mmitmentto democrary socialjustice,

mnstitutionalism and the rule of law.

. Effective measures to eradicate allconuption.

. Access of the people to independent, impartial and

affordable institutions of justrce.

. Ensunng full participation of women, persons with

disabilities, marginalized communities and all other

citizens in the political, social and economic life of the

country.
. The principle of not more than two-thirds of the same

gender (Coalition's campaign) for elective and

appointive bodies.
. At least 5% of all elective and appointive bodies shall

be people with disabilities.

. Acquisition of citizenship by birth, registration or
citizenship by birth if either the mother or fathers is a

citizen of Kenya
. Citizenship by marriage if married for a period of seven

years.
. Home-making as partof contribution to national

building.

The state shall not discriminate on the basis of sex, race,

pregnancy, marital status, health, age or disability.

Recognition of diverse SOClAL, ECONOMIC and

CULTURAL Rights.

. Protection of spousal property during the continuance of

the marriage and termination.

Joint responsibility between the state and citizen in

protecting the environment

Protection of utilisation of natural resources.

Establishment of an Ethics Commission, members to be

drawn across the board.

1/3 principle as a methodology of mainstreaming gender

The establishment of district seats and boroughs as

electoralunits

. The Draft 2004 addresses
"Gender/"people" instead

of "Women".

. Rightto life begins at

conception-
. Women managing land and

not controlling it.

. Death penalty not

abolished.
. fhetreatrnentofvictimsof

domestic violence.

Non recognition of the role

that women play in the

protection of the

environment.

Repossession of gazefted

forests is not captured.

. MMPR(Coalition'smajor

Campaign)



Chapter Gains in the draft constitution Losses

Chapter Nine & Ten

Leadership &
lntegrityRepresentation
of the People (continued)

Chapter Nirc & Ten

LegislatureExecutive
The Judicial and Legal
Systems

Chapter Fourteen
Devolved Government

Chapter Fifteen &

Six(een
Public Finance &

Revenue Management
Public Services

Chapter Seventeen
National Securi$

Chapter Eighteen &

Nineteen
Constitution
CommissionAmendment
of the Constitution

Chapter Twen$ &
Twen$-One
General Provisions
Transition

The inclusion of allmarginalized groups.

Political parties' entitlementto state funding. (The

Coalition had proposed to only fund parties that

nominated women).

fhe right of the citizens to petition the National

Assembly

Bi-cameral legislature that will embrace the one-third

(l/3)principle

The establishment of a Supreme Court

Retention of Kadhi's Court.

Services Commission.

The office of a Public Defender established.

Iwo women elected from each region by an

electoral college consisting of all elected members of
Diskict Councils within the region.

Ten members to represent marginalised groups.

. Fund for holding public money.

. A Public Services Commission established.

. EstablishmentofKenyaConectionalServices.

. Protection of public servants from arbitrary treatment.

. Defense forces should be answerable to Padiament.

. Kenya Police Service should respect human nghts

and dignity.

. The establishmentof a Commission for Human Rights

andAdministrative Justice, The People's Protector

. Gender Commission established

. Consensus on the principles of socialjustice, at
least one third representation, fair
representation and Affirmative Actlon.

. The Constitution shall be interpreted in a
mainer that:

. Promotes its purpose, value and principle;

. Advances Human Rights and Fundamental

Freedoms and rules of law;

. Permits the development of the laws;

. Contributes to good govemance;

. Status guoremains untilhe drafi comes into effect;

. The Ethic and lntegrity Commission comes into efiect

within ninety days of the effective date.

. Removalof funclion of the

Judicial Service Commission

as promoting gender equity.

. Chapter 19 is important

because it addresses the

dilemmas thatwe are

cunently facing in regard to
the cunent constitution.The

issue on community policing

as proposed by the coalition
was lost.
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Furthermore, os o woy of holding delegoies
occounloble, ot the end of BOMAS lll, the
Coolition conducted on ouditr on the views

thot Kenyons hod expressed ond compiled in

the Commission's report ond compored this
with the Droft Constitution, the Coolition's
A/odel Proposols ond the finol Zero-Dro{l
2004. lt wos cleor from the Audit thot Kenyons

hod expressed the need {or o less powerful
president ond o devolved government.
Women, people with disobilities ond
morginolised groups olso expressed o need {or
embrocing the principles of sociol justice,

gender moinstreoming ond of{irmotive oction.
The Woniikus of Kenyo did not exploin the
extenl of devolution but they did not express

implementotion of on expensive constitution os

is proposed by the Dro{t 2004. The shift of
priorities during the review process is cleorly
evident ond is reflected in the currenl imposse.

ln light of the obove, the Coolition hos been

involved in vorious initiotives in ils efforts to
end the deodlock. ln Moy 2004, the Coolition
wos represented ot the consensus building
meeling in Mombosore where it took the
opportunity to highlight some of the problems
thot hod offected the constitutionol review
process. ln oddition, in light of the deodline o{
the mondote o{ the constilution review process,

the Coolition undertook on onolysis of the

scenorios {ocing the constitutionol review
process. These scenorios were shored wiih
severol stokeholders, including lhe Consensus
lnitiotive ond the Porliomentory Deportmentol
Committee on Juslice ond Constitutionol
A{foirs.20 The inlervenlion wilnessed the

extension of the term of the Constitution of
Kenyo Review Commission.

Moreover, the Coolition hos undertoken on
onolysis o{ the consliiulion review process ond
hos shored the findings with the Porliomentory
Select Committee on ihe Constitution2r.
Finolly ond more recently, ihe Coolition
submitted o memorondum on contentious
issues to the PSC22. The memorondum

highlighted 3 issues: MMPR, occess to lond
ond the right to life.

Recommendqtions

Politicol Good will
For ony progress to be mode in the Constitution
Review process, the government needs to
demonstrote politicol good will in the review
process. This must be evidenced by commitment
to end the deodlock ond respect for on oll
inclusive constitutionol review process.

t
lbe gorummenl rleedr lo deroztlrale pohTtca/

good ut// tn lbe rearcwy'rocan

tr
Government officiolly, especiolly the president,

MUST provide politicol leodership in the review

process.

Porlioment
Porlioment musi overcome their hung over of
usurping lhe powers o{ the people, the executive

ond the court. As lhe representotive of the people
ond the body mondoted with lhe responsibility to
enoct legislotion, they musl owoken lo lhe
chonges in society ond become more
representotive of the people ond limit their quest

for power. Porliomenlorions must reod

documents ond onolysis scenorios in the

constitution review process. They musl move from

o developing porlioment to o legislotive body by

chonging the discourse on the role of porlioment

ot the locol level. lt is vitol thot they recognise thot
{reedom of expression is o fundomentol right
thot enhonces democrocy but it is olso one thol
comes with responsibility ond should not be used

to fuel tribol hotred. They must olso recognize
thot the sociely hos moved from o possive to o
more porlicipoiory sociely thot is demonding
onswers. The Constitution Amendment Bill musl

be omended to con{orm io the High Court ruling
to ovoid con{lict in the two orms o{ government

ond to embroce the role of Porlioment os

legislotor.

Women at Crossroad
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Civil Society
Civil society must owoke from the deep sleep
thot it is currenily in. Civil society hos ollowed
iiself to get subsumed in the norrow ogendo of
both the government ond politicions. There is
no longer diologue or serious qctivism. We

seem to forget our role os wotch dogs. The

chollenges hove come knocking ot our door
qnd we must rise to the occosion ond be

counted. The involvement of younger leoders
in civil society is one woy of reowokening
octivism. This we musi toke on os o chollenge
os the older generotion is oiten in on

uncom{ortoble dilemmo becouse their friends
in the movement hove moved on to the
government. Re-orgonizing ourselves is the sure

woy of osking questions thot ore not
populor yet importont in sofeguording the
interest of women ond the common Mwonochi

Responsibility of the medio
The medio must owoken to the foct thot they hove

o sociol responsibility in reporling focts. The

medio hos often been chollenged {or reporting
sensotionol in the pretext of hord news ond
torgeting whot sells. However, little time is token to
reflect on their responsibility. As much os the

medio is o weopon for democrocy, their role in
the review process hos been more o{ {uelling the

deodlock thon offering solulion. The medio must

reflect ond reowoken monitoring bodies within
themselves in odvoncing the democrotic couse.

E.The constitutionol review
I oro."r, is o delicoie ond
I emotiue issue thot needs to

be hondled with o loi of core
through consultotion of vorious
stokeholders. The process colls for
the involvement of oll the
stokeholders in negotiotion of ond
consensus towords ending the
current constitution review

deodlock. ln ihis context, the civil
society must embroce the
opportunity to discuss the issue ot
length with the oim of finding o

breokthrough.

Further, the role of Porlioment must be limited to
the enoctment of the Constitution ond

Il r ryy boy'e lbal focilitotion of the review process' The

in rbe /lexl alnila/ court' in oddressing concerns roised in
the consiiiution review process, should

rQOn We ila// continue to offer solulions thot ore

z/ouejfu/z token into considerotion due to the

tupottzng on a sociol ond economic ospect of the

cu%hh/hb// r€aleil/ constitution moking process'

pmceu lo As I conclude, it is my hope thot in the

)ti,.mrng rte ;iliilHl['""JJ.""::;]iff"""
zrp/emezla/zon o/ review pro."ri to discussing the

lbe coZt/zlzhbn. implemenlotion of the conslitution.
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Civil Society ond Tronsforming the
Politicol Terroin in Kenyo
- A Missed OppoHunity?

"All citizens are independent and feeble, they can do hardly anything by themselves.... They all
therefore, become powerless if they do not learn voluntarily to help one another ... for political
purposes ... lf they never acquired the habit of forming associations in ordinary life, civilization

in itself would be endangered." 2

A. The Ambiguity of the Civil
Society

Mony questions hove been roised concerning the

definitionol ond operotionol nqture of the civil
society. The ombiguities orise "from the different
woys in which civil society hos been opplied in

vorious times ond ploces" ond "olso the elusive

chorocterof the relotionship between "civil

society" ond democrotic governonce."3

r Defining the civilsociety
Civil society enloils the conglomerotion of oll
the populor initiotives - ossociotions ond
octlvliies thot creole o conducive environment for
sociol ond polilicol tronsformotion. Such

ossociotions moy comprise community-bosed
orgonizotions, women's groups ond
orgonisotions, religious groups, professionol

ossociotions, the business community, trode
unions, co-operotive movements, humon rights
g rou ps, o nd welfo re/pressu re/i nterest g rou ps,

etc. ot oll levels in the society.

o Who mokes up the civilsociety?
There is olwoys o tendency ond {ollocy io confine
the civil society to groups thol ore sel{-orgonised

ond outonomous of the stote, especiolly non-

governmenlol orgonisotions engoging in humon

rights ond policy odvococy. However, the civil

society hos o brood-bosed composition o{ the

elile, the citizenry ond to some exlent, the

government. According to Horbeson, there ore

instonces whereby cleorly identifioble individuols or

groups moy surfoce, whereos in other coses, the

porticiponts ond their relotionships to eoch other
moy be for more diffuse ond distont. Thus, "the
visibility ond circumstonces o{ the identifioble
porticiponts moy vory greotly ocross time ond

spoce. There moy be complicoted differences

between public perceptions o{ who the porticiponts
ore ond those who ore so in foci"a.

The relotionship between the elite ond the

citizenry in the civil society is complementory
depending on the interesis ot hond. The

bourgeoisie in the corporote, politicol ond
pro{essionol closses, being politicolly informed,
moteriolly endowed ond ideologicolly oggressive,

bring ideos ond resources for power ond extrinsic

interests. On the other hond, the citizenry

comprising of the populor constituencies of
peosonts ond lumpens come hondy with their
resilience ond vibrqncy - o criticol iorce in

building o powerful sociol movement in pursuii of
welfore ond rights. As ocknowledged by Som,
"Peosont orgonizotions ore. . .one o{ the...
responses lo prolect people from economic,
politicol crises, ond o potentiol force in o
possible indigenous movement for olternotive
forms of developments".5

There{ore, the woy in which the civil society is re-

orgonised ofter politicol tronsition depends
greotly on how the interests of the two closses

ore oddressed by the emerging stote in

porticulor ond the politicol society in generol.

By Dovis Mqlombet
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o Role of the civil society in genero!
Civil society orgonizotions ploy diverse roles in
determining the porometers of the socieiy in
politicol, economic, legol ond policy reforms

omong others. lt is the sociol formotion under
which these fromeworks ore orgonised ond

hormonised within the lorger society. Here, the

normotive purpose o{ the society ond the

mechonisms for moderotion ore de{ined by

hoving the civil society os the oble,
indispensoble intermediory belween the stote/
politicol society ond the lorger society.

Therefore, enhoncing democrotic tronsitions
ond sustoinoble development remoin the

primory {unction of the civil society.

ln his onolysis obout the "civil society os o

bridge between society ond polity,"6 Horbeson

noted the following os ihe key functions of the

civil society:

(i) ogoinst government ond society;

(ii) Bro between government ond sociely;

&

bol of octuol politicol norm setterl

of chonge;

lotor of processes of porticipotion in T.

B. Nolure qnd Role of Civil
Society in Kenyo

The operotionol ond structurol noture of civil

sociely in Kenyo con only be conceptuolized
from the sociol, politicol ond economic
developments doting from the coloniol post to
doie. The modern ideo of civil sociely os o

creolion o{ people is o western concept credited
to Thomos Hobbes. For him, civifos, or
common weolth, is founded in the reodiness of
eoch individuol to forgo his or her individuol
preservolion ond mutuolly or voluniorily ogree
with eoch other to forgo thot quest individuolly
or to oppoint on individuol or government to
provide security to oll.7

ln pre-copitolist Africo, ihere wos no need for o

civil society since the civil, polity ond siote

ospects of life were ioken core o{ in the

egolitorion ond communol setting. Here, sociol

ond politicol order wos susioined ond

coordinoted through shored customs, ogreed
norms ond cherished morol codes.s

The civil society in Kenyo begon in 
.l895 

os o

liberotion movement ogoinst coloniol conquest
ond repression. Since then, lhe civil society hos

gone through five phoses in seorch for politicol
spoce ond economic revivol. The more limiting
the democrotic spoce, the more vibronl ond

resistont the civil society hos been ond vice
ve rso .

These phoses ore

1895 - 192O: which witnessed mossive

resislonce to British invosions ond
occupolions omong the Nondi, Moosoi,
Toito, Kombo, Kikuyu ond other
communities.

l92O - I963: Here Kenyo wos

declored o colony ond ottempts to
institutionolise coloniol outhority mei

unreleniing rebellion.e Remorkoble civil
society comps ond initiotives in this phose

ore inier olio:

(iii)

(ir)

(u)

I norm setting;

(ri) I rotion of groups orticuloting politicol

(vii) of porticulor inlerests;
2.

(viii) of regime chonge

How for the civil society in Kenyo hos lived up to

these tosks is the subiect for our discussion.

o



5a The lndependent schools moinly run by

Africons in Centrol Kenyo;

lndependent churches such os the

Africon lndependent Church of A{rico
(AIPCA) ond lhe Dini yo Msombwo in
Centrol ond Wqstern Kenyo

respectively;

Youth movemenls such os the Young

Kovi rondo Associolion;

Welfore Associotions such os the

Toito Hills Welfore Associotion;

Lobour ond Mou Mou movements
which emerged os the most formidoble
liberotion movements during the siote of
emergency in ihe 

.l950s; 
ond,

Ethnic ond regionol movemenis,
which were hormonised to form KANU

ond KADU, the politicol porties thot led

Kenyo to independence in I 963.

2000 - 2OO4: As the country wollowed
in deeper polilicol ond economic
corruption, the civil ond politicol society

swollowed its pride lo form o pro-

democrolic force ogoinst KANU. ln

December 2002, NARC, o coolition of l4
politicol porties ond civil society
orgonisotions come into power. A new

down wos onticipoted os the politicol
tronsition brought new power relotions,
opportunities ond chollenges between ihe
polity ond the civil society.

Emerging polit:cql scenqrios ofter
tronsition
Politicol tronsitions come with olternoting
controclion ond exponsion of slote ond civil
power, hence the emergence of new roles ond
chollenges. According io Allon Fowler, the
relotions between o slote ond its citizens require
two types of politicol functioning; the coercive
obility to obtoin its citizen's complionce
bolonced by o consensus on when ond how

complionce con be enforced.

"The stote provides the former...'(with) the
'politics of force' ond the civil society provides

the reolm of 'the politics o{ consent', both co-
exisl, ore not slotic ond evolve in vorying

degrees of tension with eoch oiher."rr

The NARC government hos significonily
broodened politicol incorporotion ond
porticipotion of the citizenry to ihe extent thot
this hos offecled the copocity of the civil society
to effectively o{fer criticol support to the
government ond the octors in the politicol
society. The leoder o{ o{ficiol opposition,
Mr.Uhuru Kenyotto, is concerned thot the trend
is so worrying since NGOs, os the broins behind
the opposition poliiics, hove decided to either
sioy owoy ond not ossist the opposition, or to

ioin {riends who hove ioken their seot in the
governmentr2.

Kuperus Trocy relotes this with whot hoppened
in Zimbobwe ond Souih Africo ofter their

a

a

3 Lote I960s - 1970s: The subtle
Kenyotto government opplied covert ond
overt meons to either co-opt ond or
silence the civil society ond the politicol
society. The stote disenfronchised the
moiority o{ citizens ond bonned notionol
movements, but the bosis of civil society's
infroslructure wos nourished wilhin the

struggle for positive chonge through the

bockbenchers, iournolisls ond
ocodemicions.

I980 - 1990s: This morks the period of
resurgence of the civil socieiy os the new

ond initiolly populist governmeni led by

President Moi resorted to despotic
tendencies. University students ond
lecturers, medio, religious ond
professionol groups, humon rights ond
women's orgonisotions, in coniunction
wilh politicol porties in the opposition,
become the progressive forces in

ogitoting for politicol, legol,
odministrotive ond constitutionol reforms
in Kenyo.ro

4



independence in l9B0 ond 1994 respectively.
Describing it os co-opted or consensus -

driven, Kuperus notes thot in Zimbobwe, the
stole worked closely with the civil society in
order to build notionol unity, strengthen
development, politicol stobility, legitimocy ond
ideologicol credibility. Moreover, "the new

ero of liberol democrocy in South Africo will
see proliferotion of civil society institutions,
some of which ore likely to develop intense

loyolty to the slote becouse of links with
politicol leoders who used to comprise the
liberolion movemenl, while others remoin
silent ond toke o decidedly opoliticol stonce,
ond still others present o vocol, 'independent
voice. . . "13.

The never-ending rifts within NARC between
the Notionol Allionce Porty (NAK) ond the

Liberol Democrotic Coolition (LDP) coupled
with the recent government ond opposition of
'notionol unity' hos mode the polit;col sociely
lose ideniity ond philosophy. However, novel

ef{orts such os the oppointment of reformisis
in the government os ministers ond
iechnocrots; resuscitotion of the constitutionol
review process, formotion of the Ministry for
Justice ond ConstitutionolAffoirs, o rodicol
purge in the ludiciory, formotion of the Kenyo

Notionol Commission for Humon Rights,

oppoiniment of vorious toskforces,

commissions ond other regulotory ogencies lo
moke ottempts on post humon rights violotions
ond economic crimes ore indicotors of either o

reformisl or populist government. This distorted
ond indistinct politicol environment puts the
civil society in o very delicote ond complex
situotion for on onimoted engogement in
notionol of{oirs.

Not withstonding lhis dilemmo, the civil society
retoins its legitimocy os the custodion of the
rights ond inlerests of the citizenry. Whot vories
is ihe ogendo ond the strotegies o{
engogement wilh the government ond the
politicol society in generol.

Reforms in the civil society ond
strotegies for new engogement
ln order to cope with the emerging scenorio,
mony civil society orgonisotions (CSOs) hove

odopted new opprooches in their odvococy.

Some of these ore:

. Commun ity-bosed opprooch'. This is the
bottom-up process whereby communilies ore
torgeled ond slrengthened into odvococy
networks for informed ond populor
engogement with vorious octors in lheir
strugg les.

I Resu/ts-bosed opprooch: This is o Results Bosed

Monogement (RBM) syslem whereby

fi

Chiefs Training
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orgo nizotions estoblish performo nce

monogement stondords ond lorgets bosed on

vioble ond tongible slrotegic plonning, ond

the quolitotive operolionol milestones,

outcomes ond outputs of eoch octivity in lhe

components of their respective progroms /
proiects.

o Righrs-bosed opprooch: This is o

comprehensive economic, sociol, culturol
ond politicol process, which oims oi the

constont improvement of the well-being of
the entire populotion ond o{ oll individuols
on the bosis of their octive, free ond

meoningful poriicipotion in development ond

in foir distribution of benefits resuliing

therefrom.la

Policy advococy opprooch: This involves

lobbying ond stroteglc odvococy in policy

formulotion ond implemenlolion processes os

opposed to obrosive ond confronlotionol
octivism in pointing out the policy gops ond

the possible options in relotion to societol

needs ond issues.

I They ore the ovenues through which the

voice of reoson ond conscience of the society

is expressed;

. Civil society forms the non-stote public reolm,

hence connecting the society with the

government;

. Civil society represents the collective ond civic

oction towords shored societol norms ond

gools; ond,

I CSOs provide the fromework for citizens to

define community needs, ossert cloims of
their rights ond occept sociol obligotions.

"Therefore, o vibront civil society must exist os

o key onimotor of democrotic life."r5

Too Mony Expectqtions ond
Missed Opportunities to Leod the
Reform Agendo!
ln on ottempt to determine the oreos ond terms

of engogement with the NARC governmeni, the

seculor civil society comprising ihe

orgonisotions working on humon rights,

governq nce, development, constitutiono I

reform ond gender issues orgonised o two-doy

retreot on 23d -24'6 Jonuory, 2003.

Among other things, the CSOs monoged to

ossess the emerging scenorio to inform their

strolegies for the future. ln this onolysis, four
possible scenorios were predicted nomely:

(i) A wildly optimistic scenorio

(ii) A coutiously optimistic scenorio

(iii) A slightly pessimistic scenorio, ond

(iu) An outrightly pessimistic scenorio

ln this context, CSOs settled on (ii) os the

possible scenorio ond developed o plon of
oclion bosed on thot.r6 However, the

emerging situotion hos been thot of o
composite scenorio o{ (lii) ond (iv) with the

following os the moior issues of notionol
importonce not yet octed upon:

c Multi-faceted opprodch: This demonds
opplicotion ond involvement of vorious
strotegies ond octors in deoling with one or
reloted issues in governonce ond
development. ln this opprooch, CSOs
would combine oll the obove opprooches
ond engoge the vorious stokeholders
involved in the issues ot hond.

These opprooches hove enobled the civil

society lo retoin its legitimocy ond credibility in
the next phose of engogement with the politicol
society ond the privote sector. However, we

need to osk, whose legitimocy?

Whose Iegitimocy?
Civil Society Orgonisotions (CSOs) drow their
outhority ond mondote io engoge in the stote-

society relotions {rom the foct thot:

I CSOs comprise the citizenry in its diverse

sociol - economic demogrophy hence the

true reflection o{ the society;



. Enoctment of the new constitulion;

o Reolisotion of o humon-centered governonce

ond culture;

I A policy on redistribution o{ lond;

. A comprehensive tronsiiionol iustice ogendo to
oddress post wrongs;

o Cohesion ond internol democrocy in the ruling
NARC coolilion;

o Fostering economic growth ond development;

. lncidences of insecurity, poverly ond
unemployment still rompont;

. De-concentrotion of power with the provinciol

odm inistrotion still i ntocl;

r Corruption, further entrenched, with posl

economic crimes not yel oddressed; ond

I Sociol iniusiices with discriminoiion ogoinst the

youlh, people wilh disobilities, women ond
other disodvontoged groups ond persons

being prevolenl.

Gender-Bosed Iniustices qnd the
Role of Civil Society
Women comprise over 5l % of the totol
populoiion in Kenyo, yet they ore systemoticolly
discriminoled ogoinsl in the ollocotion of
notionol resources ond opportunities!
Discriminotion ogoinst women is well exploined
in the World Bonk Report onolysing the power
dynomics of gender-bosed discriminotion in the

so-co I led Trod itionol Gender Po rodigms. I 7 This

is premised on the perspective thot mon is the

sole breodwinner, o 'code o{ modesty' for
women ond the unequol bolonce o{ power in

the privote sphere of{ects women's occess to
the public sphere.

Ali Tripp corroborotes this in his orgument
thot the porticipotion of women is shoped
primorily by their collective experience of
exclusion on the bosis o{ gender from formol
economyrs. This is simply o move to exclude
women {rom porticipotion in qciivities of the
civil society.

John Locke defines civil society os on exclusive

mole outfit by orguing: "Wherever, ... ony
number of men so unite into one society os lo quit
every one his execulive power of the low of
noiure, ond to ossign it to the public ond there

only is o politicol or civil society."re

However, olthough this relotes to socielol
reolities, women in Kenyo ore known fortheir
chorismo ond tenocity in leoding the liberotion
movement since civil society took up to slruggles
in I895. Syokimou, Mororo ond Mekotilili Wo

Mezo ore fomous for fiercely ogitoting the

Kombo, Abogusii ond Giriomo ethnic
communities respectively ogoinst the iniustices o{

coloniolism.20 During the ensuing phose of
engogement {or democrocy, women's groups,
women's orgonisotions, lobby groups, ond
women's wings in polilicol porties ond
government depo rlments/ministries hove been

criticol lobbyisis ond odvocotes for the rights of
women ond iustice in the society.2r

I{oueue6 a/tbougb tbh re/atu to naela/ realheq

u/o.v/eil n KezTa are Anounifrr lbetr cbantma

dnd lenad/ n /eadtng fie /tberalion /r/oae/ze//l

.vnce aat/nney' loo,Q zp lo tlrzrg/u n /895.

Progress mqde so for:
The progress mode so for is evident in the

fol lowing ochievements :

I The creotion of widespreod oworeness on the

issues offecting women ond the girl-child;

. Advococy on the legol, policy ond institutionol
fromework repugnont to women's rights;

o Proli{erotion o{ mony groups in the politicol
ond civil societies to oddress the plight o{
women {rom the contexl o{ sociol iustice,
governonce, humon rights, development,
micro-{i no nce, welfo re, reproductive heo lth,
medio ond electorol representotion omong
others;
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I lnfluencing the politicol, policy ond
constitutionol review processes in Kenyo.

For instonce, Chority Ngilu ond Mortho
Koruo, the lvlinisters for Heolth ond Woier
Development respectively, hove been
insirumentol in the reolizotion of
democrotic tronsition in Kenyo from I998
to dote. The Coolition22 on "Sofeguording
the Goins of Women in the Droft
Constitution" hos been ot the {orefront in

lobbying vorious octors to ensure ihot the
principles of gender equity, equolity,
offirmotive oction ond sociol justice ore

coptured in the Droft Constitution;

r Hoving the office of the First Lody in the
currenl governmeni. As o result, Her

Excellency Lucy Kiboki hos been ploying on

importont role in vorious issues of notionol
importonce;

o The odoption ond enoctment of the
Notionol Commission of Gender ond
Development Act, 2003. According to
Section 6 (2) (l -i) of the Act, the

Commission sholl be involved in
formulotion o{ notionol policy on gender
ond development; lobby ond odvocote {or
legol reforms on institutions, proctices ond
customs thol ore detrimentol to the dignity
of women omong other functions reloting
to ihe promolion of gender equity ond
equolity in oll spheres of life;

i Progressive omendments of the stotutes which
hove olwoys perpetroted repression to
women os reflected in the Criminol
Amendment Bill;

o Appointment of women to high profile iobs
in the government such os ministers,

ludges, ombossodors ond permonent
secreiories; ond

o The emergence of more women executive
directors in the Civil Society.23

Despite these goins, ihere ore severol hurdles
to overcome.

The Moior Chollenges in
Mqinstreoming Gender in the
Emerging Scenqrio
. lgnoronce ond resistonce to chonge due to

lock of odequote informotion on gender ond

governo nce;

I Poverty resulting to inodequote resources for
informed politicol empowerment ond
engogement by oll genders;

o Policy ond legol regimes which ore not

responsive to the rights ond needs of women

ond the girl-child in Kenyo;

o Absence of o competent institutionol
fromework responsible for gender ond sociol

iustice issues; ond,

. Gender insensitive society os o result of
potriorchy, volues, proctices ond ottitudes
repugnont to the sociol ond politicol
odvoncement of women in the society

The ldeology, Agendo ond
Strotegies for the Civil Society
during the Trqnsition
The spoce ovoiloble for the interoction between
the civil society ond the government is limited to
three moior potterns of politicol tronsitions
nomely:

(o) The introduciion of democrocy os o result

of o revolutionory struggle or civil wor
ogoinsl oligorchic, troditionol ond
potrimonio listic d ictotorsh i ps;

(b) Democroliclronsitionwithoutrevolutionory
siruggles, or civil wors; ond

(c) The consolidotion o{ democrotizotion in the

sense of deepening ond widening o{ the

politicol process to embroce the brood
populotion.2a

The politicol lronsition in Kenyo is typicol o{ the
third scenorio with o dire need {or on ideology.
The NARC government come to power with o
very progressive reform ogendo but without o
cleor policy ond ideologicol {romework.

Women at Crossroad



ldeologies provide obiectives, principles ond
volues of whot people stond for ot individuol
ond collective levels. However, it is the
ideologicol inspiroiion thot provides the notion
with o vision to reolize democrotic tronsition.
This would involve:

(o) ldeologicol Fromework
The quest for internolisotion of subslontive
democrocy should be the ideologicol
in{rostructure {or Kenyo to ottoin sustoinoble
development ond sociol tronsformotion.
Substontive democrocy is o procedurol ond
deliberote governonce process o{ liberolising the

society in oll dimensions. lt is, os o fundomentol
tronsformotion o{ ihe whole society ond
rebuilding of o developmentol model with new

relotions between the economy ond stote, ihe
reinforcement of sociol integroiion (ond

improvement of) the quolity of democrotizotion
by ensuring citizens'porticipotion in ond
soiisfociion with decision-moking ot locol,

regionol ond notionol levels.25

This model is bosed on the proctices of good
governonce.26 Good governonce demonds thot

citizens be involved in the monogement of the

country's sociol, culturol, economic ond politicol

offoirs ot oll levels o{ the society. According to the

United Nolions Development Progromme, good
governonce qs on exercise ... comprises the

mechonisms, processes ond institutions through
which citizens ond groups orticulote their interesis,

exercise their...rights, meet their obligotions ond

mediote their difference.2i

For tronsitionol societies to nuriure the ideols of
good governonce,r the civil society must

strengthen its position on the emerging issues of
public interesi ond colloborote with progressive

stote ond non-stote octors ot the notionol,
regionol ond internotionolfrontiers. ln this

endeovour, ihe civil society should not be

dogmotic but insteod odopt whot Mokou colls "o

nuonced ond strotegic opprooch". Under such:
"lts primory role should be ihot o{ o wotchdog, to
critique, expose ond chostise the stote. But civil

society musi olso support ond colloborote with the

stote in select oreos where such o strotegy

would strengthen respect for humon rights.2 A
cleor ogendo {or the government is long
overd ue.

(b) The Agendo of the Civil Society
to Stqte ond Non-Stote Actors.

For the civil society in Kenyo to copture the

politicol terroin in Kenyo, it musi identify the

existing oppor.tunities ond odopt on ogendo for
empowerment ond tronsformotion of the society

ot notionol ond internotionol fronts.

(i) LocqlqndNolionolAgendo
Civil society orgonizotions, being the ogents of
democrotisotion, should stir up ihe society

towords the following issues of notionol interest:

I Enhoncemenl of Humon Rights-
centered Governonce through the

inculcotion of volues ond proctices thot

enhonce the enjoyment of humon rights by oll
ond reverse the culture o{ impunity. CSOs

should lioise with the competeni outhorities
within qnd outside the government to reolise

positive octions towords the protection ond
promolion of rights. Citizens need to be

empowered to demond ond olso respect

other people's rights through humon rights

educotion ond ouireoch projects. The

business community (os port o{ the civil

society) needs to embroce the volues of
corporoie sociol responsibility ond enhonce
the enioyment of rights reloted to lobour.

Emphosis should be ploced on oddressing
violotions iorgeted qt vulneroble groups such

os children, women, people with disobilities,
the poor, informol iroders, workers, squoiters,
victims of mob violence ond orbitrory orrests

omong others.3o

. Tronspqrency ond Accounrobility
Corruption ond lock of openness in the sociely
is viewed os one of the moior impediments io
good governonce ond sustoinoble
development in Kenyo. CSOs need to engoge
fudher in concerted efforts to

IIJ



support the government in its spirited

compoign ogoinst corruption ond bod ethics in

oll sectors of the society. Atiempts to re-invent

or obet corruption ond misollocote or
misoppropriote public resources should be

condemned ond resisted. This move colls for
more vigilonce in the civil society os the public
woichdog ond positive colloborotion with ihe

privote sectorto oddress corrupiion in oll its
monifestotions. Ef{orts must be mode to strike o

bolonce between the legol ond morol

mechonisms in enhoncing tronsporency ond

occou nto bility.3r

I Porticipotorly Governqnce or Civic
Governonce
It behooves the civil society to develop
progromming systems to foster the

involvement of the citizenry in decision moking

in oll sectors ond ot oll levels. This ensures

thot the interests of the ciiizens ore
incorporoted in proiect plonning ond
implementotion ond thot they (the citizens)

develop o sense of duty ond ownership in oll

the processes.

I Commitmenl lo Legol, Policy ond
Constitutiono I Reform Advococy
The civil society should shorpen its skills ond

expertise ond provide oppropriote leodership

in the reform ogendos of ihis country.

With regords to the constituiionol review

process, il would be o positive move for civil

society32 to toke port in the consensus-

building process ond monitor the entire
process os both o ployer ond on umpire.
CSOs should provide obiective positions of
the so-colled contentious issues, lobby for
withdrowol of the coses in court ond provide

sonity to contending forces in the politicol
society while protecting ollihe positive goins

sofeguorded in the Drqft Constitution
of Kenyo 2004.

On policy re{orms, the civil society should

strengthen its lobbying ond odvococy skills to

ef{ectively porticipote in the technicol ond

politicol phoses of policy {ormulotion,
implementotion ond evoluotion. To ensure o

proper odministrotive fromework, the civil

society must olso renew the stole in terms of
personnel while revitolizing itself for e{feciive

checks ond bolonces. According to lrulokou

Nilutuo, the KANU bureoucrocy connot undo

its hondiwork ond re{orm the stotel33

r Trqnsiliono! Justice Agendo
A comprehensive iustice ogendo enobles the

country to oddress post humon rights

violotions ond economic crimes through o
Truth, J ustice ond Reconciliotion Com mission.

Such o mechonism creotes the bosis {or
democrotic development ond economic
revivol ofter o politicol tronsiiion3a. While the

civil society hos been supportive of the ef{orts

by the current government to oddress post

humon rights obuses ond economic crimes,

much hos been soid thon done.

If/ttb regarfi lo lbe r0//-rlirtii0/k// reticll
prorer-r, ft uot/l be ay'oili,e rnrc/or cii/

J0r/e4/2 tu /a,4e parl in l/te r0/ffil/,r//-r-1)////di//g

procer anr/ zontlor l)e enlireprores at loil a
p/drer anr/ (/fi /////piru.

A Report3s by the Tosk Force seeking to

investigote inio the viobility of o Truth

Commission in Kenyo soid ihot more thon 90%

o{ Kenyons who mode their submissions colled

{or o TJRC before June 2004. Since the

submission o{ the Tosk Force Report in August

2003,ihe government hos only been rheioricol

obout the TJRC.36 The civil society needs to

replenish the coucus hosted by the stotutory

Kenyo Notionol Commission for Humon Rights

(KNCHR) to lobby ond pressurise3i the

government to estoblish o TJRC. A4oreover,

criticol issues like the resetilement of internolly

disploced personsss ond the prosecution of those

involved in economic crimes should be

oddressed os motlers for urgeni oction without
necessorily hoving the truth commission in ploce.



o Economic Developmenl ond Service
Delive4y
Seen in the dynomics of porticipotion,
tro nsformotion o nd s usto i no bi I lty, development
musl be guided by the sociol ond politicol
reolities ot notionol ond globol levels.

The civil society needs to odopt the rights-
bosed opproqch to development ond be ot
the centre of development progromming in the
privote ond public seclor.3e This level o{
engogement should leod to sociol

development with erodicotion of poverly ond

un-employment levels with gender, income
ond generotionol inequolities in the country
being the moior indicotors of oulput.

CSOs must provide input ond critique to ihe
government by monitoring its budgetory
ollocotions ond spending to see whether it is
ot por with the felt needs of the ciiizenry.
Citizens musi be octively involved in

designing, implementing ond reviewing
proiects where resources ore odministered by

locol outhorities, members of porlioment ond
other public institutionsao.

o Civility ond Notionol lntegrotion
Given its diverse membership, the civil society
needs to develop o syslem of identificotion
ond recognition bosed on digniiy derived
from one's humonity or membership in the
notionol community. There is need to
inculcote o culture of potriotism ond
notionolism for Kenyo to tronsform sociolly,
morolly ond politicolly.

I GenderAgendo
Gender cuts ocross oll the obove-mentioned
issues. For this to be reolised, ihere is need
{or o new ogendo regording gender to

enhonce sociol iustice ond equily in the
society. The civil society should odvonce
compoigns bosed on two criticol pillors of
gender-sensitive good governonce:ar These

ore to creole inclusiveness of women in

decision-moking ond to creote o more gender
egolitorion environment in economic ond
sociol spheres os well os enhonce greoter
occountobility of constitutions to odvonce
foirness ond equoliiy. The civil society should

therefore continue in the odvococy for review

of lhe legol ond institutionol infrostructures
of{ecting the rights of women, engoge in
compoigns to end oll {orms o{ discriminotion
ond violence ogoinsi women ond overoll,
ensure o gender-responsive society. Lobbying
{or the institutionolisotion of the Notionol
Commission on Gender ond Development
ond enoctment of the Droft Constitution o{
Kenyo 2004 sholl provide o vioble fromework
for legol ond policy chonge.a2. The principles
ond volues o{ sociol justice, equity, equolity
ond pority should be the hollmork of oll the

decisions ond prociices in the society.a3

(ii) Regionolondinlernqtionq!
ogendo44

These involve the following:

o Ensuring thot the processes of globolisotion ore
not detrimentol to notionol development;

o Acquiring membership to internqtionol humon
rights orgonizotions;

o Enhoncing occountobility omong stote ond
non-stote octors using relevont regionol ond
internotionol orgonisotions ond instrumenis;

. Together with stote ond other non-stote octors,
qddress the issue o{ globol insecurity in the
light of ierrorism without violoting fundomentol
rights ond freedoms;

o Lobbying the government to rotify moior
internoiionol humon rights instruments ond
furlher domesticote ond enforce them;

I Addressing the HIV/AIDS scourge os o globol
humon rights ond developmentol issue;

o Enhoncing foir trode complionce to humon
rights siondords by internotionol investors ot oll
levels;

. Creoting regionol ond internotionol networks of
civil society octors for ropid response over
emerging issues of globol importonce;

. Giving prominence qnd criticol ogendo to
internotionol humon rights doys ond events;

o Orgonising ond porticipoting in regionol ond
i nternotiono I conferences to sho re experiences
on pertinent issues of those levels; ond,
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I Sirengthening regionol ond globol networks

omong women ond humon rights octivists ond
orgonizotions.

(c) Modes of engogemenfs
During the orJiculotion of the oforesoid ogendo oi
the locol ond internotionol levels, the civil

society should strive to ochieve the {ollowing
volues ond strotegies:

. Legitimocy: by remoining people-driven

ond in iouch with societol issues, civil society

needs to strengthen the bose of its
membership by octively involving other
constituencies ot oll levels os opposed to

being on urbon-bosed club o{ humon rights

ond relig ious orgonizotions.

o Accountobility: Citizens representing the

obove brood constituencies should olwoys
provide the ogendo ond hold CSOs
occountoble.

I Credibility: Belng the voice of reoson, civil
society should remoin occepted ond
ocknowledged ot oll levels over the positions
to ken.

o Neutrolity: Remoin non-portison bui toke
concrete positions os guided by democrotic
ond humon rights tenets.

. Obiectively provide condid positions ond
directions to notionol ond globol issues

o Aulonomy: Remoining independent ond

ovoiding co-option into the privote ond public
sectors.

| 1/enyo is toking longer thon expected to

K metomorpho"s" frJ, regime chonge to o
I \d"rno.rocy. lt is worryin"g thothe Iivil

society hos either decided to relox or be
potronized by the government, when the polity is
in o tronsitionol crisis ond nqtionol issues ore ot

, lorge. lt is the responsibility o{ the civil society to
reflecl obout its goins since I 895 ond odopt the
ideology, ogendo, volues ond strotegies
identified to leod Kenyo to democrotic
tronsformotion ond sustoinoble development.
This process requires the increosed
empowerment ond involvement o{ the citizenry

o Focused: Be issue-oriented in the

orticulotion ond intervention of issues of their
mondote or criticol issues of notionol
importonce.

I Creotivity: CSOs should olwoys re-invent
their visions, missions, obiectives ond strotegies

os situotions demond.

. Vigilonce: Being eiernolly coutious when

engoging politicol society octors os populist
regimes ond legislotors tend to foll bock to
outocrocy ond im punity.

I Pro-oclively set ond influence the reform
ogendo in the society.

o Leqdership renewol: The civil society risks

o leodership crisis i{ it does not renew its
ronks to reploce personnel lost to the

governmeni ond other sectors.

. Experlise: Provide technicol ond politicol
solutions in legol, policy ond institutionol
reform s.

I Resilience: Democrotisotion is o process

ond o struggle requiring consistent
intervention mechonisms, therefore
demonding flexibility.

. Strotegic: Knowing when to opply whot
toctic, where ond how.

' Synergy: Colloborotion with like-minded
forces to ef{ect positive ond progressive

chonge.

I Finqnciol security: lvlobilisotion o{

odequote resources to enhonce sustoinobility
ond implementobility of proiects in ploce.

ond the portnership with oppropriote ond
strotegic stote ond non-stote octors from locol,
notionol, regionol ond internotionol forums.

ln the words oi Fowler, "The greoter the n

u m ber, size, o utono my, resou rcef u I ness, vo riety
ond democroiic orientotion of populor
orgonisotions in civil society, the greoter will be
the prospects from some kind oi movement
from rigid outhoritorionism, ond {or subsequent
movement towords semi-democrocy ond
democrocy."a6 The obove process should
hopefully result in this.

Conclusion
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Preomble
Humon rights ond fundomentol {reedoms ore
inherent in oll humon beings ond their
promotion ond protection is the first

responsibility of their governmeni. Kenyo is o

signotory to internotionol conveniions ond
instruments thot protect the rights of women,
including the Convention for the Eliminotion of
oll forms o{ Discriminotion ogoinst Women
(CEDAW); the lnternotionol Convention on

Economic, Sociol ond Culturol Rights

(ICESCR); the lniernotionol Convention {or
Populotion ond Development (ICPD) ond the

Africon Chorter. These humon rights

instruments oll offirm the importonce of
ensu ri ng the u niverso I ity, inier-dependence o nd

non-selectivity of humon rights. O{ poriiculor
interest to this chopter is the ICESCR.

lnlernotionol Covenont on
Economic, Sociol ond Culturol
Righrs (rcEscR)
Severol orticles within the Covenont specificolly
relote io ihe issues discussed in this poper.

Under Article 7, 'All peoples hove the right of
self-determinotion. By virtue of thqt right they
freely determine their politicol stotus ond {reely
pursue their economic, sociol ond culturol
developmenl." Article 2 mokes it the duty of
eoch Stote, with the benefit o{ internotionol
help, to ochieve "progressively the {ull
reolizotion of the rights". lt further mokes it

incumbent on the Stoie to guorontee these

rights without discriminotion of ony kind. Article
3 provides o gender provision requiring Stotes
"to ensure the equol righis of men ond women
to the enioyment of oll economic, sociol ond

culturol rights". Article J 0 stotes

thot, "The widest
possible protection ond
ossistonce should be occorded
to the fomily.,." Article I I

compels the Stote "...to
recognize the right o{ everyone
to on odequoie stondord o{
living... including odequote
{ood, clothing, housingr, ond
to the continuous improvemeni
o{ living conditions. Article l2
guorontees the "...right of
everyone to the enioyment of
the highest ottoinoble
stondord o{ physicol ond
mentol heolth."2
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it[-

fi

By Jocinlo Muteshl. Ph.D.

lnter-Party Consultative Forum on women rights, August 2004.



Kenyo ond the Covenqnl
lnternotionol treoties, even if rotified, ore often
noi enforceoble. They do not in themselves
hove legol stonding but depend on the

country's commitment, goodwill ond o desire
to be port of the community of notions to
ensure compllonce. Countries thus hove to
incorporote the declorotions of ihe vorious
treoties qnd covenonts into notionol lows.

Thus, stoies such os Kenyo thot ore porties to
these conventions commit to ochieving the

reolisotion of rights. While Kenyo hos

produced some reports3 with respect to other
treoties ond conventions thot oddress humon
rights issues, despite hoving been o signotory
to the ICESCR since 197 6, Kenyo wos noted in

the Committee's 'l993 observotions os never

hoving submitted o report on its
implementotion of the Covenont.aa lbid, p. 38.

The reolity is thot, in Kenyo, the enioyment ond
fulfilment of the rights espoused in mony o{ the

ofore-mentioned documents hos remoined

chollenged by the obsence of politicol will; stote

octions ond lows thot interfere with these rights;

decreosing investments for ochieving ond
reolising these rights; ond on unoworeness on
the port of the moiority o{ Kenyon citizens of
their rights ond the obligotions of their stote.

Current investigotions ond onolysis of the

implementotion of women's rights in Kenyo

suggest thot women in Kenyo encounter
innumeroble borriers to full equolity ond
odvoncement. Such chollenges refleci o context
where women lock control over ond occess to
resources or ore discriminoted in the ollocotion
of resources ihot subsequently ond directly
violotes the fulfilment of their economic, sociol
ond culturol rights.s Women olso foce
odditionol borriers to enioymenl of these rights
when their sociol closs posiiions them in

vulnerobility ond disodvontoge, creoting o lock

of knowledge ond recognitlon of their humon
rights os well os the obstocles of their closs in
goining occess to informotion or the recourse
mechonisms.

This chopter there{ore explores how for the

Kenyon stote hos met its obligotions to women

os orticuloted in the lnternotionol Covenont on

Economtc, Socio/ ond Culturol Rights (ICESCR)

in respecting, protecting ond iulfilling the

enumeroted rights speci{icolly oround the right
to housing ond the right to reproductive heolth.
"Elements o{ these rights creote on immediote
duty on the port of the stote. There is olso o

minimum core content with regords to eoch

economic, sociol ond culturol right thot stotes

ore obligoted to f ulfil ond there ore now
guidelines thot ploce on the stqte the burden of
proving thot it is unoble to corry out its

obligotion. "6

"The obligotion to respect requires Stotes to
ref roin from interferlng with the enioyment o{

economic, sociol ond culturol rights. Thus the

right to housing is violoted if the stote engoges
in orbitrory forced evictions. The obligotion to
protect requires the stote to prevent violotions o{

such rights by third porties. ..The obligotion to
fulfil requires Stotes to toke oppropriote
legislotive, budgetory, iudiciol ond other
meosures towords the {ull reolisotion of such

rights. Thus the foilure of Stotes to provide
essentiol primory heolth core to those in need

moy omount to o violotion."/

There{ore, even where ovoiloble resources ore
inodequote, the obligotion remoins for the Stote

to ensure the widest possible enioyment of the
relevont rights under prevoiling
circu msto nces.8

Specificolly, this chopter willtherefore seek to
highlight existing violotions o{ the rights to housing

ond reproductive heolth ond to shore proposols
to oddress the possible enjoyment of
these rights.

A. The Right to Adequote Housing
The right 1o odequote housing is universolly
viewed os one of the most bosic humon need os

outlined in the ICESCR. Article I l.l of the

Covenont declores thot:



The Stote porties to the present Covenoni
recognise the right of everyone to on

odequote stondord o{ living for himself ond
his fomily, including odequote food, clothing
ond housing, ond lhe continuous
improvement o{ living conditions. The Stotes

will toke oppropriote steps to ensure the

reolisoiion of this right.

Adequote housing for everyone is goiping
increosing ottention os ropid exponsion of
urbon populotions in Kenyo hove begun to
hove o serious impoci on the living conditions
of mony of the poorer ond morginolized
segments of the populotion. This rising
populotion of "housing poor" is denied o bosic

componeni of the right to odequote stondord of
living thot includes occess to drinking woter ond
odequote sonitotion focilities os odditionol
bosic needs ossocioted with housing. The

indivisibility ond inter-dependence of oll humon
rights ore especiolly cleor through the right to
housing. Hence, "the righi to humon dignily, the

principle of non-discriminotion, the righl to
odequote stondord of living, the right to

{reedom to choose one's residence, the right to
ireedom of ossocioiion ond expression, the

right to security of person ond the righi not to
be subiected to orbitrory inter{erence with one's
privocy, fomily, or home ore indispensoble for
the right lo odequote housing to be reolised."e

At the some time, hoving "occess to odequole,
sofe ond secure housing is o {oundotion {rom

which oiher legol entitlements con be ochieved.
For exomple, the odequocy o{ one's housing

ond living conditions is closely linked to the

degree to which the right to environmentol
hygiene ond the righi to ihe highest level of
mentol ond physicol heolth con be enioyed."r0
Rising public oworeness in Kenyo obout housing

rights hos pushed housing issues forword
plocing them {irmly on the humon rights

ogendo.ll

Housing righis ore for everyone, without
distinction, to equolity ond enioyment o{ the

right io housing. Equolity of treotment is

therefore the bosis on which women ore
occorded the right to housing. However, for
Kenyon women, the discriminoiion foced wiih
respect to lond, property ond inheritonce, ond
their denied occess ond control over these

volued resources, hos o direcl ond negotive
impoct on iheir right to odequote housing.

Poverty olso chollenges the right to housing.
Women hove, olong wiih children,
disproportionoiely corried the burden of
increosing levels of poverty ond its oilendonl
ills. "Women might suffer from poverty even

when their husbonds didn'i."r2 Beiween I990
ond 200.l, the number of poor people in
Kenyo is estimoted to hove risen from I I
million to l7 million.r3 lnodequote livelihoods
hove meoni poor, smoll, mokeshift housing,
devoid o{ security; unhygienic ond cromped

Eq*/rry o/neanznnt r tberefire t/te bait on

ublcb 2r/0v/e// art acoft/ed /be ngbt to /tozwg.

Houeu6, r/or KenTan /?02/e4 lbe dttrnminaltbr

/aced wtt/t reqert t0 /anr/, properV anr/

l/ilenlanr€, anr/ l/tetr r/ented arreJJ and rozlro/
naer lbeJ€ aa/zed renzrret, /tat a r//rerl anr/

n€gal/ie trztparl on l/teir ngbl lo adeqzale

bozutrg.

conditions thot creote insecuriiy, ore prone lo
fires given their building moteriols, subiect to
infections, lock privocy, lock woter ond
sonitotion services ond tenonts ore in o stote of
constont {eor thot they will be brutolly evicted. ln

the cose o{ rurol women, they foce the
chollenge of not being oble to own ogriculturol
lond even though they work hord to develop
thoi home ond lond. The risks o{ polygomy, or
deoth of o husbond or the ending o{ the
morrioge con leove o rurol womon without o
home or lhe resources to fend odequotely for
herself ond her children.

I[l I
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Violotions of the Righr to
Adequote Housing
The NARC government invited the UN Speciol

Ropporleur on Adequote Housing to corry out on

ossessment of Kenyo's commitment to progress on

housing rights. The Ropporleur ocknowledged in
his reporlra thot the new Droft Constitution hos

brought o cleor recognition to the right to

odequote housing ond o commitment to ihe
reporling obligotions of the Kenyon government
with regords to oll its internotionol humon rights

treoties. However, the constitutionol review process

hos stolled ond there is the gender equolity bill
thot hos remoined pending for two yeors.rs There

is however positive evidence o{ emerging policies

on lond, housing, woter ond gender issues ond
the estoblishment of new stotutory bodies such os

the Kenyo Notionol Humon Rights Commission
ond o Gender Commission.

The Ropporteur nevertheless, noted thot the

developing policies ore not bosed on the humon
rights obligotions of Kenyo, in thot they remoin

unin{ormed by the extensive doto on the specific
needs ond locotions of the most morginolized, the

most poor ond the mosl discriminoted, especiolly
women. There is olso continuing evidence thot the

new Kenyon stote hos not respected nor protected

the rights of housing ond lond, including occess 1o

essentiol services, especiolly for the poor, ihe
moiority of whom hove been women. There ore
current octions by the stote thot foil to respeci the

rights of poor communities, for exomple, slum

upgroding hos not token into odequote
considerotion the housing olternotives thot the

poor wont nor hove the plonned relocolions been

enobling for those communities' obility to susloin

their livelihoods. Tenonts, especiolly those

perceived os squotiers, slum dwellers, or the

internolly disploced hove been {oced with

immense chollenges in reolising their rights to
housing. This is more so becouse current lows ond
od m in istrotive reg u lotions hove toto I ly neg lected

ihe very specific needs of such groups. ln urbon
centres in Kenyo, lond coriels hove engoged in
illegol lond proctices thot hove seen illegol

ollocotions, the disoppeoronce of public lond

ond the controvening of lond lows such thot

investment in housing is o risk thot hos heovy costs

for most Kenyons ond more so {or the poor.

The necessity o{ enforceoble lows is porticulorly

key for slum dwellers os it hos been stoted thot,
"...The ones withoui sufficieni politicol potronoge

ore subiected to demolition or evictions, while

others ore left in relotive peoce. The highly
politicised situotion is not bosed on the low, ond

leoves squotters, especiolly urbon slum dwellers,

without security of tenure."r6 Finolly ond most

seriously, the Stote is engoged in {orced evictions

thot hove not followed odequote procedures thot
keep in mind the rights of those offected. For

exomple, evictions qre conducted without prior
worning, the perpetrotors use policemen or hired

thugs who employ brute force ond destroy

properly, the evictions occur ot night-time leoving
ihe occupier of the dwelling helpless in the dork
ond with nowhere to go,"\7 with severe

consequences for women ond children. The UN

Committee on Economic, Sociql ond Culturol
Rights in its Generol Comment no. 7 hos been

very cleor obout {orced evictions ond stotes thot "ii
is incumbent upon the relevont outhority to ensure

thot they ore corried out in o monner worronted
by low which is compotible with the Covenont ond

thot oll the recourses ond remedies ore ovoiloble
to those ofiected."

Gender qnd the Right to
Adequote Housing
The complexity o{ lond lows, coupled with

inconsistent lows governing women's properly
rights ond women's lock of knowledge with

regords to their stotutory rights, mokes engoging
in property ownership o minefield {or women.
Lond Reform, os undertoken by the Nionio
Commission with the gool o{ formuloting o

Notionol Lond Policy, will be ineffectuol without o

gender onolysis. Yet, on-going reporling in the

medio on the policy hos not highlighted gender

os o key port of the reform. The Minister, lr/r
Kimunyo, hos given June 2OO5 os the deodline



{or the policy, {ollowing o countrywide consensus-

seeking exercise. "...immediotely we hove the

policy, we will embork on updoting lond lows to

con{orm with the policy...", odding thot
implementotion o{ the lows will toke ploce post

2007 elections.rs

There is need to undertoke o womon-focused

opprooch os ihe lows in their current construction
undermine women's obilities to be self-sustoining
ond enloy the some rights to property thot men

en joy. The chonging roles of women in socieiy

with the increose in {emole-heoded households

demonds thot such chonges be instituted without
{urlher deloys. Women's contribution needs to be

recognised for the equivolent monetory volue it

provides so thot on dissolution of o morrioge,
lows thot govern the shoring of motrimoniol
property, which ore bosed on spousol

contributions, do no1 diminish the volue of
women's work. There ore three issues of concern
explored below concerning oddressing women's
needs with regords to odequote housing. These

ore: femole-heoded households ond security o{

tenure; occess to credit ond women slum-dwellers,
ond occess to educotion for women ond decision-
moking oround property ocquisition.

o Femole-heoded Households qnd
Security of Tenure

ln Kenyo, women ore increosingly toking on

greoter responsibility for their households, be it

os de fure or de focto heods. While there hqs

been o morginol increose in the number o{

femole-heoded households notion-wide from
I 989 to 1999 , the increose in urbon {emole-
heoded houses is more noticeoble. ln I989,
15.6% o{ urbon households hod femole heods

rising to 19.SYo in 1999.)e Given thot households
heoded by women ore considered to be the

pooresl, this hos implicotions for where these

women ore oble to live ond the consequences io
them of insecurity of tenure. Thus for, census

compilers, olthough recognising the need to
provide seporote stotistics on informol

seitlements, hove yet to do so.20 Nevertheless, we

con surmise thot the poverty levels of women
{orce them to live in slum dwellings, which
consisiently ore subiect to demolitions. The I 994
Kenyo Country Gender Profile showed thot while
"lv1en owned the moiority of Ibuilding] structures,

the highest proporlion of women (32.8 per cent)

owned shonties. Shonty settlemenis ore usuolly

ossocioted with slums ond ore often demolished
by the City Council without notice."2r

The e{fect of loss of dwellings on women
increoses their vulnerobility ond thot of their
dependonts leoding io o downword spirolling of
their rights. lnsecurity o{ tenure mokes women
more desperole ond decreoses their borgoining
power in oll spheres of life: work; housing;
educotion; economic; personol security.ond
heolih. lt mokes women subiect to the vogories
of predotory ond sel{-seeking behoviours of
others; increoses their susceptibility to sexuol

coercion ond the oilendont sexuol risks thot thot

corries; it undermines their obility to cqre {or their
children ond {omilies ond uliimotely destroys their
humon dignity.

o Access to Credit ond Women SIum-
dwellers

Eosier occess to credit is por.iiculorly of grove

concern for women, especiolly ihe poor, os

troditionol finonciol institutions ignore them, ond
micro-finonce institutions (MFls), set up os

olternotives, hove been found to overchorge
them. There is necessity o{ credit {or slum-

dwellers to enoble them to upgrode iheir own
homes ior exomple, the Kenyon bosed Akibo
/rzloshinoni Trusi, o sovings group thot octs os the

finonciol orm o{ the lvluungono wo Wonoviiiii
(slum-dwellers union), ottempts to replicote o

success{ul lndion-bosed credit scheme thot loons
women money who then use 50 percent oi it to
upgrode their slum homes.22

lf the Kenyon government, through its Minisier for
Londs ond Housing, A/r. Amos Kimunyo, ot the

WUF soys, "lt is not our role os government to

build houses but to focilitote the process,"23 then,
the governmeni needs to ensure thot the

ll|
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focilitotion process is cleorly Ioid out with specific
guidelines, procedures ond timelines for the

ochievemeni of their stoted gools. Foilure o{ the

government to deliver on its promise to build
",l5,000 housing units in urbon oreos ond o

further 300,000 in rurol oreos eoch yeo("2t

mokes this process of "focilitotion" of even more
poromount impodonce, porticulorly in light of lhe

2004 demolitions which were underloken under
the premise of olternote housing {or slum dwellers
It is not cleor ot this poini if o gender perspective

wos fully incorporoied into the Droft Nofiono/
Housing Po/icy published in April 2000, but the

importonce o{ doing so connot be overstoted
given the importonce of housing ond its unique
effects on women.

r Access to Educotion for Women ond
Decision-moking oround Property
Acquisition

Access to credit, while importont, is noi suf{icient in
itself to ensure thot women's rights to housing ond
ownership of properly ore upheld. The 2003 DHS

survey shows thot since I 998, the number of
women who soy ihot they hove totol decision-
moking power over how their eornings ore used

hos increosed from 55%to 66%. While this is o

welcome improvement, decisions on lorge
household purchoses were token predominontly

by men (61o/o)2s. This would suggest thot men

would olso predominontly moke decisions

regording the purchose o{ housing or lond. Given
thot current proctices deny most women of their
rights to own property, ii is onother key oreo
where policies ore needed to bring obout o
gendered opprooch to propedy ownership. ln this

respect, educotion moy olso ploy o key role,
porticulorly ot higher levels of educotion where

greoter gender discreponcies become opporent
ond only lhree women {or every four men hove

occess to secondory school educotion or
o bove.26

While certoin offirmotive oction steps hove been

put in ploce with the slight lowering of
requirements for femole oppliconts to public

institutions of higher leorning,2/ the government

will still need to do more to ensure equitoble

occess to educotion. lt is only through educotion
thqt women con develop the knowledge ond

confidence thot will enoble them to moke

informed decisions thot will provide them with

greoter control over their Iives ond moke them

more productive members of society. Porolegols

hove been shown to ploy o signi{icont role in

educoting women on their lond rights in

communities ond the government would do well

to ollocote more resources to the troining o{

these groups.

Stote Obligotions to the Right to
Adequote Housing
Legislotion will be indispensoble, but there is olso

need {or odministrotive, judiciol, economic,
sociol ond educotionol steps to be token by the

Kenyon government. First importont steps such

os understonding the housing situotion hove

begun with the new NARC government but their
gender onolysis requires further strengthening if

women's needs in their diversity ore to be

oppropriotely oddressed within this right.

Disodvontoged groups ond women in vulneroble

conditions con ond must be proiected by the

odoption o{ low-cost housing progroms becouse

the ioilure to do so would meon thot Kenyo is

foiling io perform its obligotions under the

Covenont. The current housing policy will need

to spell out more cleorly whot remedies ore

being provided {or the violotion of the right to

odequote housing, especiolly for femole heoded
households. The Kenyon government must olso
refroin from ociions thot prevent people {rom
sotis{ying the right {or themselves such os its

current prociices of orbitrory evictions.

Simultqneously, the government must protect its

citizens irom third porties such os lond cortels,

developers ond londlords who hove ond continue
io infringe upon the rights of tenonts. Actions
ihoi would help ore conferring legol title to

secure tenure; legislotive meosures ogoinst
discriminotion ond horossment ond to ensure

occess to lond for disodvontoged groups like

women; hoving housing costs thot ore

;J



commensurote with the low income levels o{ mony

of its citizens; ond, lhe regulotion o{ lond

ond housing morkets.

All such interventions by the Kenyon Stote would
go o long woy in ensuring thot women, men ond
children would enioy the right to odequote
housing os enshrined in internotionol humon
rights lows.

B. The Sociol Reolity of Reproductive
Heolth2s

ln Kenyo, motherhood remoins o high-risk
octivity. Current studies estimote moternol
mortolity rotes, thot is, the number of women
who die in pregnoncy ond childbidh in Kenyo, ot
" I ,300 for every I 00,000 live births"2e.

"lvloternol deoths represent 15o/o o[ oll deoths of
women oged 1 5-49.30 While the number of
prenotol deoths in Kenyo is 40 out of 

.l,000

births3r, no occurote figures ore ovoiloble for
those infonts who do survive birth but ore killed
or simply go missing within o few doys o{ being
born os o consequence of being unwonted.
"Unplonned pregnoncies ore common in Kenyo.

Overoll, 2O percent o{ births in Kenyo ore

unwonted, ond 25 perceni ore mistimed or
wonted later".32 The number of unsofe obortions
onnuolly (30-40% o{ moternol mortolity rotes)

stonds ot 300,000. On ihe whole, births to
unmorried or young odolescents in Kenyo ore
unintentionol, yet, 1 of out every 200 odolescent
girls is olso likely to die from complicotions of
motherhood ond unwonted pregnoncies33. For
this some group o{ odolescents, I 06 out o{ every
1 000, single or morried, hove olreody begun

childbeoring. Compounding these issues is the

foci thot even ofter o soie delivery, poor women
ore unoble to provide the children they give birth
to with the resources thot those children need in

order to live ond hove heolthy lives. There ore
heovy costs to moternql illness ond deoth os it
threotens the heolth ond survivol of fomilies ond
the lorger community.

A mother's deoth meons the loss of both her

non-monetory ond monetory coniributions to her

fomily ond the notion.3a A moiher's deoth olso
increoses the likellhood of economic, sociol ond
psychologicol horm to her children; while it

increoses the burden on her survivors io toke
core o{ her children ond home35. The right to the
highest oltoinoble stondord o{ physicol ond
mentol heolth is meonl to ensure thot women ore
not further burdened by societol, culiurol or
economic moroys thot offect their obility to
ensure their own heolthfulness. For women, their
most importonl heolth issues often centre on their
reproductive roles. As such, this is the single
most importont heolih right thot women need
proteclion over.

Throughout Kenyo, women who foce poor
reproduclive heolth do so becouse of
economic poveriy ond discriminoiion ihot con
be locoted within proctices of gender
inequolities. Such conditions of inequity hove
creoted limited occess for femoles to sociol
resources such os educotion, resulting in lower
literocy rotes which in turn leods to less

f requent use of reproduciive heolth services

ond less knowledge on the importonce o{
reproductive heolthcore. The heovy work
burden thot folls upon women provides women
with little time or spoce for the self, thus
discouroging heolth-seeking behoviour
becouse of the iime ii would toke owoy from
household work, morket work, community
obligotions, ond ogricullurol work.
Furthermore, for most rurol Kenyon women, the
neorest clinics tend on the whole to be o
douniing six kilometres owoy. lf ond when
women or men do get to the clinic, they will
foce other disobling foctors such on inordinote
omount of woiting time, given the increosingly
stro i ned heolth i nfrostructu res, fu rther
decreosing the likelihood of mole porticipotion
in porticulor.36 At the clinic, women often find
themselves foced with sto{f ottitudes ond
behoviours thot con be discouroging. One
exomple is thot clinics will provide moiernol
ond fomily plonning progroms norrowly ond
moinly offer services 1o women who ore
morried ond or ore pregnont odult women.
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The volue ploced on women olso delermines

their heolth-seeking behoviour. When less volue

is ploced upon femoles becouse they ore

women, ihey will not seek out heolthcore,

porticulorly omong the poor where seeking it

will require spending fomily income.

Concurrently, the low sociol slotus of women

often meons thot they lock outonomy over their

own bodies. They ore therefore often denied the

power to moke decisions or negotiote with men

on motters such os if ond when they will hove

sex or even i{ controception will be used, thus

consiroining them not only from the point of
view of women's procreotive power/ but olso

their sexuolity. This unequol power relotionship
in sexuol relotionships exposes women to sexuol

violence, sexuolly tronsmitied in{ections ond

unwonted pregnoncies.

Women's reproduciive heolth is however

chollenged or unottoinoble i{ inodequote
qtlention is directed oi involving men in

promoting women's heolth, or i{ men's own

reproductive heolth needs remoin un-oddressed

or de-linked from women. Our concepts o{

mosculinity which include risk-toking;

unreosonoble expectotions thot men should

endure poin or ill-heqlth; ond the ideo thot

reproductive heolth concerns ore o womon's

of{oir oll leod men to deloy seeking

reprod uctive heo lih co re, therefore i ncreosi n g

the groviiy o{ their illness or even leoding to
deoth. Thus, while the burden of reproduction

still {olls upon women, yet women lock decision

moking power/ concrete octions ore yet to be

token thol will encouroge ond enoble men to

shoulder responsibility {or their sexuol ond

reproductive behoviour given the consequences

on sociol ond fomily roles.

The recognition of indigenous customs os the

personol lows of Kenyon ethnic communities hos on

impoct on women's generol ond reproductive

heolth. For exomple, wi{e inheriionce presents lhe

new heolth hozqrds of HIV/AIDS especiolly when

sexuol contoct is demonded; while the development

of vorious forms of "odopted"sz polygomous unions

thot we ore now seeing presents new threots oi
sexuolly tronsmitted infections. Even when

customory hormful proctices such os femole genitol

mutilotion ond eorly ond forced morrioges ore

declored illegol under current Kenyon stotutes ond

the Children's Act, ihese hormful proctices still

thrive. Hence, olthough siotutes moy legolly enoble

o Kenyon womon 1o oci, she will find thot culturolly

she hos no outhority to oct in q context of strong

mosculine volues or in o contexl where the Kenyon

stole continues to significonily give constituiionol

recognition to potriorchol customory lows thus

undermining its very own stotutory prohibiiions

ogoinst certoin culturol troditions thot horm the

reproductive heolth of women. Reproductive

heolth risks ore however not the some for oll

Kenyon women. Rother, risks ore defined by where

women Iive, their oge, ethnicity or roce, economic

stotus, whether they ore in formol or informol

employment, ond their educotionol levels.38 For

Kenyon women living in poverty or in

disodvontoged circumstonces, for exomple, women

living in remote communities, postrolist nomodic

women ond internolly disploced women the

demond ond occess io offordoble, occessible ond

quolity reproduciive heolth core ond services

remoins difficult or unfulfilled even when heolih

focilities exisi.

Reproductive Rights
Reproductive rights ore obsent from the ICESCR,

therefore interpretotions oi the ICESCR's right to
heolth f inds guidonce from subsequent
internotionol humon rights instruments such os

CEDAW ond ICPD thot explicitly define
reprod uctive heo lth rights.

Reproductive heolth rights imply the following:

o The ireedom {or women ond men to decide

when, how ond if to hove children;

I The provision o{ ond occess to informotion

ond services thot enoble both women ond men

to meet their reproductive heolth needs;

I The provision o{ ontenotol, post-portum ond

post-obortion core so thot women con sofely
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experience pregnoncy ond childbidh. (This is o

motter oi right to life ond survivol for women

os met by the fulfilment of two things - occess

ior oll women to focilities thot con provide

emergency obstetric core3e ond occess to

offordoble, effective ond so{e methods of
fomily plonning.)

lo Access to knowledge ond core to enoble
oworeness ond prevention of sexuolly

tronsmitted in{ections including HIV/AIDS os

well os Anti-retrovirol treotmeni for pregnonl
women;

o lndividuol control over one's own sexuolity;

I The right to liberty ond security for women thot
con only be ensured through strong support for
the obondonment of culturol proctices thot
horm women's heolth;

I The right to moke decisions thoi ore {ree from

discriminolion, violence ond coercion; ond,

I The right to obtoin the highest stondord of
sexuol ond reproductive heolth.

Kenyo hos developed o voriety of policies to
oddress the heolth stotus of women. The Notionol
lmplemeniotion Plon {or Fomily Plonning Progrom

1995-2000;a0 the Reproductive Heolth ond
Fomily Plonning Policy guidelines 1997;ar qnd the

Notionol Reproductive Heolth Strotegy 1997-
' 200342 ore key policies colling for the investment
I in women's heolth. There is olso the NotionolI Development Plona3 Ministry of Plonning ond

, Notionol Development, Government of Kenyo,
' (1997) ond Poverty Reduction Sirotegy Poper for

2002-2003aa ihot prioritise the provision of heolth

I services, loying emphosis on the needs of women
' ond children. lrzlore recently, the Millennium
1 Development Gools (MDGs) hove ploced for-

reoching responsibilities on governments ond the

Kenyon government hos committed to reducing
by three-quorters, between 

.l990 
ond 20.l5, the

moternol mortolity rote.a5 This meons thot lhe
Kenyon government must "o{fer totol politicol
commitment ond provide copocity building for
delivery of quolity heolth core; provision of
minimum of 15 percent o{ onnuol budget to

heolth with ot leost 20 percent o{ thot lo
reproductive heolth; free delivery of services to
women ond heolth systems thoi build oround
emergency obstetric core." 46

These policy initiqiives helped lounch the Sofe

lruloiherhood drive in Kenyo, o world-wide
endeovour thol oims to reduce the number of
deoths ond illnesses ossocioted with childbirth.
They further recommended the strengthening of
district level hospitols to ensure the reoch of
reproductive heolth services ocross oll regions.
lnternotionql stondords ond policies
notwithstonding, the Kenyon stote hos remoined
constroined in its obility to deliver on its
reproductive heohh secior policies, thereby foiling
to provide remedies ogoinst the humon rights

violotions thot persist. Thus, policy instruments such

os the Sofe Motherhood iniiiotive hove sporodic
impocls ond hove not improved the reproductive
heolth of Kenyon women given the persistently

high rotes o{ moternol mortolity ond morbidity.

Furthermore, the needs of Kenyon odolescenls
remoin unmet, while the dilemmos o{ obortion
continue 1o bedevil us. The criminolising of
obortion hos resulted in women ond girls being
subiected to unsofe obortions contributing to on

estimoted 300,000 deoths per yeor, or 30-40
percent of moternol mortolity rotesaT. Non-{otol
resultont complicotions in turn ploce o very heovy

burden on Kenyo's heolihcore systems whose

obstetric budget is then needlessly spenl on

oltempts to remedy these ovoidoble
consequences. The HIV pondemic on the other
hond, continues to chollenge the provision o{

heolthcore, especiolly {or Kenyo's poor. ln

generol, lhe constroints ihqt ihe Kenyon heolth
sector foces in deploying resources con be

portiolly ottributed to insufficient notionol funds
further compounded by government ollocotions
thot hove foiled to direci increosed resources to
reproductive heolth when deciding prioriiies for
the notionol budgel. The World Heolth
Orgonisotion (WHO) hos set o globol torget of o
minimum of five percent o{ GNP for heolth

ffi
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I
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I
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expenditures, in o contest of scorce resources

"these funds need io be directed ot public heolth,

primory heolth, ond preventotive seryices."aB

Securing Reproductive Rights for
Kenyon Women
There ore specific octions thoi the Kenyon

government in colloborotion with NGOs ond
prlvote sector employers con undertoke to secure

ond increose women's occess, throughout their life

cycle, to oppropriote of{ordoble reproductive

heohh core, iniormotion ond services. An

importont iirst step is for the stote to ensure thot no

meosures of ony kind ore being ioken with the

intention of eroding reproductive heolth rights.

This stote obligotion to recognise ond protect

would olso seek to reform, promote ond en{orce

Kenyon lows to reflect o commitment to women's

heqlth by ensuring complionce with humon rights

stotutesaewhile ot the some time ossessing the

degree to which this right remoins unmet.

To fulfil the right to reproductive heolth, porticulor
inierventions ore required. The stote must creote

occessible ond equitoble reproductive ond sexuol

heohhcore for women, giving porticulor qttention

to moternol ond emergency obstetric core os

ogreed to in the ICPD Progromme o{ Aciion. ln

keeping with ICPD, obortion should not be

promoted os o method of fomily plonning,

insteod the government is urged to deol with the

heolth impoci of unsofe obortion ond reduce

recourse to obortion through exponded ond

ENDNOTES

improved iomily plonning services.s0 Every

ottempt should be mode to eliminote the need

for obortion ond women must hove occess io
quolity services for the monogement of
complicotions orising from obortion.

ln order to promote o culture of humon rights

ond respect for the heolth rights o{ women,

steps to be token will include educoting the

public obout the heolth ospect of women's

rights ond humon rights in generol. More
specificolly, educotionol progrommes must seek

to enoble women to ocquire knowledge to moke

decisions, ochieve mutuol respect in motters

concerning sexuolily ond emphosising the

obondonment of hormiul proctices ond

ottitudes. Adolescent sexuolity must olso be

ocknowledged ond oworeness educotion ond

service directed ot their specific reproductive

needs. Such progrommes will require

estobl ishing colloborotive networks

encompossing women, civil society

orgonisotions, heolth pro{essionols ond policy

mokers to disseminote needed iniormotion ond

to monitor ond enforce reproductive ond sexuol

heolth rights.

Finolly, the stote needs to pursue economic,
sociol ond development policies thot
strengthen women's equolity ond

empowerment ond to provide finonciol ond
moteriol support to NGOs to strengthen them

to improve the heolth of women.
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Annex I

Women in leodership roles; new odditions for 2OO4 1

The following lisi gives o summory o{ newly oppointed members in some exiting boord, commissions,

councils ond committees ot notionol level:

FIDA Kenyo hos been monitoring the governmenl's

oppointments for positions ot notionol level. The

following list gives o summory of the oppoinimenls

of women lo high level positions:

A womon wos oppointed to be:

I Choirperson of the Constitution of Kenyo

Review Commission.

. Registror-Generol under the Constitution o{

Kenyo.

o Choirperson of the Lond Rent Arbitrotion

Tri bu no l.

o Choirperson of the Lond Acquisition

Compensotion Tribunol.

Technical Committee on Terms and Conditions of

Service of the National Security lntelligence

Service

Kenya lnstitute for Public Research and Analysis

Board

Land Rent Arbitration Tribunal

Land Acquisition Compensation Tribunal

National Social Security Fund Board

I ndustrial Property Tribunal

National Council for Children's Services

Kenya Tourist Development Corporation Board

I Director of the Notionol Anti-Corruption

compoign Steering Teom.

I Choirperson of the Business Premises Rent

Tribuno l.

I Choirperson of the Kenyo lndustriol Property

lnstitute.

I Assistonl Regisiror of Societies under the

Socielies Act.

o lvlonoging Director of the Kenyon Post Office

Sovings Bonk.

o Choirperson of the Restriclive Trode Proctices

Tribunol.
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Board, Commission,
Councils, Positions

Number of newly
appointed female

members

Number of newly
appointed male

members

Percentage of
newly appointed

women

Kenya MedicalResearch lnstitute Board of
Management

From the Judicial Service Commission appointed
chairpersons to seekAnti Corruption cases in

Provinces

From the Judicial Service Commission appointed
Deputy Registrars

From the Judicial Service Commission newly
appointed Resident Magistrates and Deputy
Registrars

From the Judicial Service Commission newly
appointed Senior Principal magistrates

From the Judicial Service Commission newly

appointed Principal magiskates

Newly appointed acting Puisne Judges

From Gender Commission ten commissioners

chaired by a woman

Occupying some high level positions did some
progress. Yet, in generol the governmenl is still
oppointing fewer women thon men to become
member of policy-moking inslitutions ond to

14.29

100.0

100.0

17

60.0

72.72

33.3

occupy high level positions. We sholl continue
urging the governmenl to embroce the principle
of gender moinstreoming by ensuring thot of leost
1/3 of oll the oppointments ore of women.

1 6

0

0

6

2

29.27

2

3

2

3

8

Compiled by Bemadette who is inteming with the rights team.



Annex 2
Cose Anolysis ol the Legql Aid Clinics

The totol number of clients thot were oiiended to oi the Noirobi clinic were 7,302, of which 1 ,979 were

new clienis. 
,l,.l03 

files opened ond 
.l43 

coses files in court.

The toble below is o breok down of coses ottended to from Jonuory 2004 to 27th October2004.

Maintenance

Succession

Domestic Violence

Civil

Division f Mat. property

Rape

Divorce

Sexual Harrament

Defilement

Dismissal ftom employment

Acddent

Custody

Assault

Forced marriage

Attempted rape

Seperation

Adoption

Complaint against Advocates

Harrassment

Criminal- charged with damaging

property and other cri. activites

5,141

1,285

247

181

134

41

76

4

11

28 oflhese 4

were disnissed

due to pregnanclt

10

58

49

1

1

15

I

2

7

10

Knowledge of Fida Kenya

Friends

Media

Relatives

NGOs

Goruenment agencies

Fida Monitors

0ld fida Clients

Advocates

Hospitals

Neighbours

Fida Kisumu

Church pastors

Sierra Leone Embassy

Village Elders

Employer

Socialworker

804

538

277

97

138 - These are

Chi/drens'Dpt,

Chiefs, Ag's ofrce,

Po/ice and MPs.

8

43

7

23

26

5

4

1

4

3

1

From the dote obove, mointenonce coses continue to leod on coses repoded to FIDA Kenyo followed by

succession coses.

The de{ilement coses reported this period ore worrying. These ore coses of between 1 yeorond three

months to five yeors.

Another notoble cose thol wos reported is of o 72 yeor old grondmother

Friends coniinue to be the highest source o{ in{ormotion obout Fido Kenyo followed by medio.

FIDA needs therefore to lobby the porliomentorions for ihe enoctment o{ the sexuol offences Bill.

y'L i

nnua ePort,



FIDA Kisumu Office

Totol subsequent clients ottended to Jonuory -

October 2004
New clients ottended to Jonuory - October 2004

Maintenance

Custody

Custody and maintenance

Domestic violence

Separation

Mat property

Rape/Defilement

Succession

Employment issues

Land

Divorce

Forced marriage

Trespass

Complaint against advocate

False arrest

Defermation

Debt

Maintenance

Custody

Custody and maintenance

Succession

Divorce

Land

Matrimonial property

Domestic violence

Separation

Rape/Defilement

Employment issues

Murder

826

55

98

u7

126

136

87

'173

91

07

16

03

309

42

57

171

40

36

57

110

24

51

18

01

01

08

01

01

04

NATURE OF CASE NUMBER

NATURE OF CASE NUMBER

Total 2065

Total 931

Standing at the crossroa
d2



Annex 3
Annuql Report Medio Anolysis 2OO4

otion ond The Stondord. The onolysis is on

January Physical abuse

indicotion of incidents thol frequently occur in o
given month, the monifestotions or
consequences of suffering the some ond oreos
where the incidenis toking ploce ore most
rompont.

Westem, Nyanza

Central, Eastern

Scars, Bruises

Emotionaltrauma

Death, Bodily harm

Murder, Hospitalization

Psychological trauma, pregnancies, school

drop-outs

Murder, haemorrhage, bodily injury

ent

ilv

February

March

May

June

Psychological abuse (verbal/

shouting), Deprivation of
basic needs

Physical abuse

Rape /Attempted rape

Defilement

Rape during robbery &

caqacking

Defilement

Murder

Defilement

Murder

Neglect of parental

responsibility

Defilement

Murder

Rape

Coast, RiftValley

Nyanza

Cenhal, Westem,
RiftValley

Nairobi, Central

April

Physiological harm, psychological trauma

Fatal injuries leading to death

Psychological trauma, Drugging

Fatal injuries leading to death

Absenteeism from school due to non-
payment ofschool fees

Grievous injury, Psychological trauma

Physiological harm, Psychological trauma &

stress, Birth of illegitimate children, Gross
sexual imposition

Compensation from suspects to victims

family in kangaroo courts, STD infection,

Sexual exploitation, Serious bodily harm

Central, Nyanza

Nairobi, Central

Nyanza, Central

Central, RiftValley

Eastern, Central

RiftValley, Cenkal

Rift Valley

North Eastern

Honth ilatule of lncldent

Defilement RiftValley, Coast



Conssquences Prevalent Area of
Occununce

Nature of lncldentMonth

July

Abortion

Reproductive Health

Rights

HIV/Aids

Children's Rights & Child

abuse

Defilement

Rape

Assault

Reproductive Health

Righb

HIV/Aids

Failed backstreet abortions impact on

victim's future reproductive health,
lncrease in numbers of street children,

lnsecurity, and Escalation of poverty,

Want of review of legislation on abortion

High cost of sanitaria leading to their

inaccessibility by poor Women

Exposure to unsafe deliveries and

increase in infant mortality rate due to

rising home deliveries in rural areas

and inaccessibility of necessary

infrastructure

lncrease in number of Aids patients,

lncrease in number of Aids orphans

and lack of schoolfees arising from

death of their parents, Risk of lack of

impact of ARVs on individual patients

Drug abuse, Denial of right to

education, Conceptions arising from

incestuous relationships, Caning

leading to serious injury

Sexual assault, Serious physiological

injury, Threat of STD transmission

Sexual assault, Mental and

Psychological torture

Mutilation of genitals, Hospitalization,

Burns, Death

Unrealistic denial of sexual rights

through call for abstinence,

I naccessibility to contraceptives
resulting to loss of lives through Aids,

I ncreased unwanted pregnancies

and in effect increase in population

groMh rate

HlViAids awareness on need to know

one's status and its effective

management, Shortages of primary

school teachers, Orphan hood, Risk of

overwhelming Government with

demand forARVs, Risk of more women

contracting Aids due to widow

inheritance inability to negotiate for

condom use, request abstinence,

rape experience, et al.

Nairobi

Western, Nyanza

Nyanza, and country wide
generally

Central, Nyanza, Westem, Coast

Central, Coast

Nyanza, Rift Valley, Central

Nyanza, RiftValley

Kenya in general

Nyanza, and country wide
generally

il;-+
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Consequonces Prevalent Area of
Occurrence

Nature of lncldentItonfii

Early marriages / Child
pregnancies

Rape

Murder

Child trafficking

FGM

Physical abuse

Rape and Defilement

Psychological abuse

Rape and Murder

Defilement

Physical abuse

I njuries, Hospitalization, Death

Pregnancy, Trauma, Physical injury

Trauma

Trauma, Pregnancy, Death

Trauma,lnjury

lnjuries, Hospitalization, Death

Rift Valley, Central, Nyanza

Nairobi - London

RiftValley, Eastern

Rift Valley, Nyanza

RiftValley, Nyanza

Nyanza, Central

RiftValley, Nairobi

RiftValley

RiftValley, Nyanza

Poor performance in examinations, Girl Nyanza, Rift Valley
child backwardness in education,
School drop-outs

Violation of a woman's body and dignity, Nairobi, Cenhal
Humiliation, Hospitalization

September

October

T
sikar

,r*:.. {ios,(.,

Laikipia and Samburu rape cases. FIDA Kenya fact finding tour, March 2004.

l

I

I

Annual Report,2004

ltd



Annex 4
Monitoring Women's Rights Violqtions

Community Level Trends
November 2003 - Jonuory 2004

FIDA Kenyo conducts community bosed

moniloring of women's rights violotions in

Noirobi, Western ond Nyonzo provinces. The

following highlights the trends onolyzed from
doto received from o totol of I I 5 reports during
the months from November 2003 to Jonuory

2004. Women's rights violotions continue to
increose in the community despite sensitizotion

efforts conducted.

The doto shows the extent to whlch women

continue to suffer violotions ot the honds of men

ond other violotors.

Detoils of the obused
. 5.l.3 % of the women violoted were morried,

moking up more thon holf of those violoted,

followed by 16.52% who were seporoied ond

13.04o/o who were single, reflecting thot most

violotions occur in the domestic sphere.

. 84.35o/o of the victims reported hoving

children while those without mode up \ 5.650/0

o{ the victims. Women with children were

therefore more prone to violence thon ihose

without, moking them more vulneroble.

I A moiority of those violoted, 53.04%s were

unemployed while 4.35% were students showing

thol women who ore not economicolly

empowered ore highly susceptible to violence

thon those who hove on income of some kind,

40.87Yo. This con be ottributed to the foct thot

women who do not rely finonciolly on others ond

who contribute towords the costs of the {omily,

which includes their husbonds, ore less prone

to violence.

Who is responsible?
o Domestic violence is the single mosl prevolent

form of violotion thoi women experience.

Most violotions occurred in the domestic

sphere whereby the perpetrotors know the

victims ond there is on existing relotionship

between the two os shown below:

3.33% 0.83%

3.33o/o 5o/o

,..;'"ii..''.'t

0.83% 65o/o

Husbands

Father

Brother

I Relatives

I Employer
. Friends/Collegues

r Skanger

. Neighbour

Others
2.5o/o

The Noture of Violotions
o A moiority of women experience violotions thot

ore linked to their motrimoniol lives. This is

evident from the increosed number of coses

reloted to motrimonioldeserlion ond physicol

obuse. The number of coses of physicol obuse

repoded reflects the degree of violence thot is

common ploce within homes in the society todoy.

Furthermore, the high number of sexuol violence

coses reported shows thot sexuol violence is still

on the increose, porliculorly rope, ond thot

women ond girls ore thus ot o high risk especiolly

in light o{ the deodly HIV/AIDS virus offecting

women, moking households highly vulneroble.

The Consequences
o The monifestotion of the violence reflected is

o severe violotion of women's well-being ond

bodily integrity exposing them to serious
heolth implicotions.

I Consequences of the sexuol obuse reported

included 4l % coses of pregnoncy,29.5o/o

66
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coses of infeciion with STDs, 17.7Yo coses
req ui ri ng hospito lizotio n, 5.9o/o of coses eoch
resulting in miscorrioge ond infection with
HIV/AIDS.

Most violotions hoppened for the first time,
occounling for 29.57% of the reported coses

while 24.357o of the coses reporled hod never
hoppened before but the threot of them

occurring hod been presenl. 20.87% o{ the
coses were reported os occurring frequently
while l2.17Yo reported the violofion os

occurring occosionolly. Only 3.48% of the

coses reported the violotion os never hoving
hoppened before.

Reporting mechonisms
o Circumstonces following the violotion showed

thot 39..l 3% of the coses were reported
immediolely while 20% of the coses were

reported within 3 doys ond I 3.04% of the

coses were reported betueen 3 doys ond 1

week. I 5.65Yo of the coses were reported
ofter o week ond B.7o/o o{ lhe coses hove not
yet been reporled.

52.05Yo of the coses were repoded by the

survivors themselves while I 3.0I % of the coses

were reported by fomily or relotives. 10.27%
of the coses were reported by FIDA Kenyo

monilors. This shows thot olthough o molority
of the survivors were brove enough to report
lhe violotion, others were still hesitont to
report the some. This is olso true in coses
whereby women hod to seek ossistonce in

light o{ severe iniuries.

The reosons for not reporting viololions
immediotely included 36.29yo citing {eor or
threot of repercussions, while I 7% coses

reported they did not know whot to do.24o/o

reported privote reosons thot they did not
wonl to disclose while l3% reported thot they
thought the violotion would end. 4% cited
thot no one would believe the survivor while
1 .7o/o o[ the coses were not reported
immediotely due 1o lhe deterrence {rom
iniury. This shows thot women still hesitote to
toke the step to report violotions ond su{fer
in silence either due to {eor of the
consequences or due 1o the hope thot the
situolion will improve or simply becouse they
do not wont to expose the situotion since it is

regorded os o privote offoir by society.
Additionolly, o moiority of the women ore still
not owore of their rights ond therefore do not
know where to turn to seek help.

Where reported?
r A moiority of the coses were reported to the

chiefs, followed by fomily relotives. "Others"
includes teochers, porolegols, FIDA Kenyo
monitors ond other community bosed
orgonizotions (CBOs). Some coses were
repoded lo more thon one ploce ond is

underslondoble os women moy discuss the
problem with more thon one person in order
to goin moximum guidonce ond counselling.
However, the doto reflects thot women ore still
hesitont in toking legol octions ond would
rother report to other outhorities thon report
to ihe police. This moy olso be exploined
due to the foct thot they {eel they would be
ridiculed for reporting o motter thot is

'domestic'. There is therefore o need for
continued oworeness on women's rights ond
how they con occess them.

Why Continue Suffering?
e A mojority of women, 29.13o/o cited children os

the moin reoson {or nol leoving, 18.9o/o

expressed hope thoi the violotion would end,
14.96% stoyed due to economic reosons ond
9.45%o cited culturol borriers whilel 5.75% did
not respond.

o Culiurol reosons moke women stoy longer os

they ore expected to moke ihe relotionship

a
r,l

a

t
i

I
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work ond porticulorly sofeguord the institution

of morrioge. The foct thot o consideroble

number of women did not wont to respond to

Th" monitoring oi women's rights violotions

! ot the community level provides first hond

I informotion on the mognitude o{ suffering
experienced by women on o doily bosis ond
thot women ore still discriminoted ogoinst ond
their humon rights continuously violoted.

The doto reveols trends thot women's rights

violotions ore on the increose ond thot domestic
violence is lhe most prevolent form of viololion
with physicol obuse, verbol obuse ond
intimidotion {eoturing ihe most. Sexuol violotions
ore olso on the rise, exposing women ond girls

the question olso shows thot women ore still

not willlng to discuss offoirs thot ore

regorded os highly privole.

to serious heolth problems. The doto further
reveols thot olthough there is increosed

reporting of women's righis violotions due to the

sensitizotion conduded by FIDA Kenyo ond
other existing orgonizotions, there is still on

urgent need to oddress the high occurrence of
violotions reported through increosed

sensilizotion on women's humon rights ond the

ovenues for seeking iustice when those rights ore

violoted. lt is importont to note the significonce
of reporling violotions ond seeking ossistonce
when one's rights hove been violoted in order to
occess iustice.

Conclusion

Community Level Trends
Februory - April 2OO4

FIDA Kenyo conducts community bosed

monitoring of women's rights violotions in

Noirobi, Nyonzo ond Western Provinces. The

following trends ore onolyzed from doto received

from o totol of 164 reports during the months of
Februory - April 2004. They show on increose

of women's rights violotions regordless of
oworeness creotion.

It shows the extent to which women continue lo
suffer violotions of the honds of men ond other
violotors.

Detqils of the qbused
. 64.5o/o o{ the women violoted were morried

which is {or much higher percentoge of
violotions, followed by 10% who were

seporoted, 8.2%who were single ond widows

respectively. I .B% were divorced ond others

omong the violotion omounted to7.3o/o,

reflecting thot most violotions occur omong

couples.

. 85.5o/o of the victims reported hoving
children ond 14.5% without children. Women

with children ore more vulneroble to
violotions.

62.7% of those violoted were unemployed,
26.4Yo were employed ond 9.1o/owere

students while I .B% were minors showing

thot women who ore not economicolly
empowered ore highly inclined to violence
thon those who hove on income of their own

This con be oscribed to the foct lhot women

who ore economicolly empowered ore less

prone to obuse.

a

Who is responsible?
Domestic violence is the most widespreod form
of violotion thol women experience. Most
violotions occurred in the domestic sphere
whereby the perpetrotors know the victims ond
there is on existing relotionship between the

two os shown below:

Women at Crossroad



The Nolure of Violotions

r iA high number o{ women experienced
ipsychologicol obuse {ollowed by physicol,
motrimoniol ond economicol. This con be

lottributed to the poverty level in the society.

1 lncreose in sexuol violence put girls ond
women ot high risk of infection of STDs ond
HIV/ AIDS.

The consequences
Tlfre effects o{ the violence reflected is o severe
viioloiion of women's well-being ond bodily
iritegrity exposing them to serious heohh
irh plicolions.

Among the highest consequences o{ obuses were
scors/ bruises.

lvlqnifesrolion of Sexuol Abuse
heported

Where and how often did they occur?
. 7 5.1o/o of the violotions occurred in the home,

reporling 125 coses toking ploce in the

domestic oreo, {ollowed by 4.9% coses

I reported in public ond work ploce respectively

Oiher reporting ploces were20o/o.

Most violotions occurred for the first time,
occounting |or 30.2 o/o ol the repoded coses.
17.1% of the coses hoppened more thon
once. Frequenl occurrences coses were
19 .7%. 17 .1% of the coses were reported os

hoving never hoppened before bui there
hod been threots. 5.2% reported the
viololions os occurring occosionolly. Others
occounted 10.7Yo.

' Repofiing/llechonisms
i I Stotus,show s thol 24.5o/o coses were
I reporied ofter one week while 22.9% coses
I were reported immediotely.2S.4o/o coses

1 were reported within three doys. 3.6% coses

; were reported between three doys ond one
week. 20.6o/o coses were not reported

I o nywhe re.

. 61 .5% of the coses were reported by survivors
themselves while I 4.9o/o o{ the coses were

reported by the relotives or fomily. 9% coses

were reported by FIDA Kenyo monilors.
Neighbours repoded 3% ond 1.2% coses were
reported by unspecified people while {riends

reported 4.7o/o ond 6.2Yo did nol respond.

Most of the survivors were hesitont io repor.t the

coses. lvlost women seek ossislonce incose o{
severe iniuries.

24.2o/o coses were not reported immediotely
becouse of threots ond feor. 35.5% ot
survivors did not know whot to do. 0.9%
thought the violotions would end. 8.5% did
not woni to disclose their sufferings. 25.3o/o

gove other reosons for not reporting while
1.9% did not report becouse oI rniury. 3.7o/o

thought thot no one would believe them. This

shows ihot most women ore still not owore of
their rights os well os they feor reporting
becouse o{ the repercussions.

a

a

Where reported
. 27 .2o/o of the reports were reported to the

chiefs, followed by 33.6% coses reported to
fomily/relotives ond police respectively. Coses
reported to churches omounied up to 1 O%.

Most women reported the coses to more lhon
one orgonizotion hoping to get redress.

29.2yo of other coses were reported to
vorious orgonizolions including monitors,
porolegols ond community bosed

orgonizolions.

Why Conti nue Suffering?
. 28o/o of the women did nol wont lo quit the

relotionship citing children os being the
reoson. 20.7% of the women thought the

siiuotion would chonge ond I6.5% cited
economic reosons {or not leoving, 1 1 %

women were bound by culture os o reoson of
not leoving ond they wonted to so{eguord ihe
institution of morrioge. 5.5o/o cited olher
reosons for sloying while 

.l8.3% 
women did

noi wont lo discuss their {omily issues os they
regorded them privote.

I

I

tf#il

j

I
I
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Conclusion

It/ ** ff r ,, j TTil j 
hilI''r': 

"

violotions. A moiority o{ women ore violoted on

doily bosis qnd ore discriminoted upon. They

ore not reody to shore obout their suffering due

culture ond considering fomily issues privote.

The doto show thot women's righis violoiions

ore on the increose, domestic violence being

Community level Trends
May - tuly 2004
FIDA Kenyo conducls community bosed

monitoring of women's rights violotions in

Noirobi, Western, Nyonzo ond Coost Provinces.

The {ollowing highlights the trends onolyzed from

doto received from o totol of 
,l68 

reports during

the months of Moy - july 2004. Women's rights

violotions continue io increose in the community

despite sensitizolion efforts conducted.

The doto shows the extent to which women

continue to suffer violotions ot the honds of men

ond olher violotors.

Detqils of the Abused
. 59o/, of women violoted were morried which

is o higher percentoge of violotions, followed

by 1 I .5% single women, 11.3o/o widowed

while I 0.37o were seporoted ond 2o/o were

divorced. 5.9o/o were omong other colegories
Morried women were more violoted moking

up more thon holf of the obused women.

This shows thot most violotion occur in o

domestic setup.

. 89.3o/o women violoted reported hoving

children os compored to 10.7'/o women

without children. This con be ottributed to the

economic hordships of toking core of children

thot leod lo violence.

on the leod. Sexuol violence is widespreod

which exposes women to other heolth ond

psychologicol problems.

FIDA Kenyo ond other orgonizotions hove o big

role io ploy in sensitizing women on their rights

ond seeking for their iustice. There is need to

chonge the lows thot violoie women's rights. lt

is importont to report violotions in order to
reolize lustice.

. 60.7% women violoted were unemployed,
followed by 26.8o/" employed women.

10.1%o sludents were violoted ond 0.6%
minors while I .8% did noi stote their stotus.

Women who do nol rely on others {inonciolly
ore less violoted.

Who is Responsible?
Husbonds ore responsible for most o{ domestic

violence os shown obove.

Noture of Violotions
Motrimoniol violence is the most prevolent

violence in women's lives. Psychologicol violence

mokes up the highest percentoge of noture of
violotion 1o women. This con be linked to the

dependoni syndrome of women lo men. Sexuol

violence is in the increose thot puls women ot high

risk of conirocting HIV/AIDS ond STDs.

Consequences ArpJtations

Breaks and fractures

Debrmities

Scars/bruises

Loss ofhair

Lossofteetr

Miscaniage

Hospihlization

Ofiters

No response

I
t
{
{

I
I

2.60/o

6.10/o

2.60/o

54.4Yo

5.3%

2.7Y0

3.50/o

15.8%

1.70/o

5.3%
t
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Th monifestolion of violence reflected obove is

o n of violotion of women's well-being ond
ily integrity exposing them to serious heolth
licotions.

and how often did lhey occut?

a 7798% of lhe coses occurred ot home, this
shows most violence occur in the domestic
sphere. 6.5o/o occured in public while 5.9%
coses occured ot work ploce. 9.4o/o

hoppened ot olher ploces while I .l % did
not slote the occcuronce oreo. This shows
thot most violotions occur in homes.

a The f requency of violence shows thot first
time violotion wos leoding with 3l .6% while
20.3% of the coses reported hod never
hoppened before though there were threots
of them occurring. 18.4% of the violotions
occurred f requently while 4.8o/o reported
violotions occurring occosionolly. 22o/o of
the coses were reported to hove hoppened
before, while 2.9o/o did not slote frequency.

/Ulechonisms

The survivors reported 65% coses, while
fomily ond relolives reported 5..l% of the
coses. FIDA Kenyo monitors reponed 6.4%
coses ond neighbours reported 2.60/o coses.
Friends reported 18.5%, others reported
0.6% o{ the coses while those who did not
respond were 1 8%. As much os the
survivors were reody to reporl, most women
were hesitont to report ond the coses were
reported through other people.

o The reosons for not reporting violotions
immediotely were cited os not knowing
where to report to, occounting to 34.5%.
21 .8% feored threol ond repercussions.
3.5% thought no one would believe them
while I .5% thought violotions would end.
3.57o were deterred from reporiing becouse
of in1ury. 21 .8o/o gove other reosons for not

reporting the violotions, while 13.4% did
not give ony reoson. Women still do not
report violotions immediotely due to iniury,
consequences or they keep hoping thot
things will chonge. Women think thot fomily
offoirs ore privote motlers. Hence most
women ore not owore of their rights.

Where raported?

Notreported

Chieft/Assisbntdtieh

Polioe

ChurcflCommunity elders

Family

Ohens

No Response

11.1Y0

26.60/o

13.1Y0

9.40/o

230/o

160/0

0.8%

Mony of the coses were reported to the chiefs
followed by fomily/relotives. Other coses were
reported to CBOs, porolegols, ond FIDA
Kenyo monitors. Women feored reporting to
the police becouse of ridicule by the police
ond other outhorities. There is need for
continued oworeness on women's rights ond
how they con occess them.

Why Continue Suffering?

. 21 .4o/o women continued lo hong on to
obusive relolionship becouse lhey ore not
economicolly empowered. 4 I .8% cited
children os the moin reoson why they were
not leoving, while 20.5o/o thought the
violotions would stop. Culture which is 5.9o/o

is onother foctor which contributed to
women suffering becouse they ore expecied
to moke the relotionship work in times o{
hoppiness ond sufferings. A big number of
women were nol reody to respond to the
questions, occounting for 5.2o/o which
shows thot they regord fomily motters
privote. 5 .2o/o represented others.

I

I

I

I

I
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Conclusion
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becouse women do not hove occess to
orgonizotions thot they con report to ond if they

do they ore threotened ond feor repercussions.

Women ore continuolly being discriminoted ond

violoted.
The doto trends reveol ihot domestic

violence is the most prevolent violence women

continue to su{fer. Psychologicol obuse leods

in women's humon rights obuse. Sexuol

violence is in the increose thot leods to

increose of HIV/AIDS ond STDs. Even though
there is on increose in the reporting trends of
violence, still FIDA Kenyo needs to respond to
the high occurrences of violotions. Women

need io know when, where, how ond to whom

1o report violotions.

Seek redress for violofions for iustice to be reolized.

Federolion of Women Lowyers, FIDA Kenyo

Amboseli Lone, Off Gitongo Rood.

P.O. Box 46324, Noirobi.

reh 57 0444 /5735 I 1 / 57 69 54 / 57 6gqt

Fqx:564030

E-moil: info@fidq.co.ke

www.fidokenyo.org
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