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CHAIRPERSON'S FOREWORD

The Public Sen'ice Commission (Amendment) (National Assembly Bill No. 6 of 2023) sponsored by Hon.
Benjamin Mwangi, MP is a Bill lbr an Act ol'l)arliament to amend the Public Service Commission Act, 2oI7 to
prescribe the mandatory retirement age of sixty years in the Act. The amendments are meant to increase the
job vacancies available to Kenyan citizens below the age ol'sixty years. The Bill also intends to address the issue

ol'an oflicer acting in a position fbr more than six months. The prescribed period of six months should be

adequate for the organization to recruit and substantively fill the position.

The Bill was published on loth March, 2023 and Read a first time in the House on Stl'July, 2023. Pursuant to
Standing Order l2? (t), the Bill was committed to the Departmental Committee on Labour for consideration
and facilitation of public participation pursuant to Standing Order l2 7.

The Comrnittee placed advertisements in the print media on 7tl'July, 2O23 seeking public views on the Bill as

required by Article I l8 of the Constitution of Kenya and National Assembly Standing Order t27(s). The
Committee received written memoranda from seven (;) stakeholders.

The Committee observed that on the Amendment of section s+ of'the Public Service Commission Act (No.
ol'2017) to require that an officer working in an acting capacity will not be entitled to an acting allowance altel
six months, the enactment of this provision would result in unfhir labour practices contrary to article zi and
4l(l) of the Constitution on the freedom {iom discrimination and right to fair labour practices. As well as,

Section 5 of the Employment Act (No. 11 of 2oo7) that requires that an employer pay their employees equal
remuneration for work of equal value.

On the retirement age whether to have them in the substantive act or regulations, the Committee observed that
the role of the National Assembly is to enact legislation as per article 95 (3) of the Constitution and that no

person or body, other than Parliament has the power to make provisions having the force oflaw in Kenya except
under authority conlbrred by this Constitution or legislation as per article 94 ol'the Constitution. Delegation of
powers to make law is provided for under section 9z of the Public Service Commission Act, providing that the
Commission may make regulations Ibr the better carrying into eflect the provisions of this Act. Section 92(2)(f)
provides that the Commission may make regulations lbr guidelines on retirement. This provision does not
preclude the role of the National Assembly to make law through legislation, by making a provision in the parent
Act '*,here the regulation making authority has done so.

The Committee recommends an amendment to section S 1 (3A) of the bill be amended to provide that, the period
an olficer may work in an actinpg capacity is twelve months, such position be declared vacant after the elapsing
ol'the stated period where such position is available Ibr competitive filling and that an olficer working in an

acting capacity aflter the twelve month period is not entitled to an acting allowance.

The Committee also recommends that an amendment to section 8o, be amended to provide for the age of
retirement as sixty years; sixty fir'e fur persons u'ith disability; and such age as may be determined by the
Commission in consultation u'ith the relevant agency or institution to retain an officer a(ter attainment of the
age of retirement u'here they possess rare knowledge, skills and competencies. The Commission shall determine
and document the rare knowledge, skills or competencies. "rare knowledge, skills and competencies" includes
knowledge, skills and competencies that are scarce, unique and not readily available in thejob market.
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fhe Committee is grateful to the Ofllces of the Speaker and the Clerk of the National Assembly for the logistical
and technical support accorded to it during the consideration olthe Bill. I wish to express appreciation to the
I{onorable Members of the Committee and the Committee Secretariat for their resilience and commitment to
duty, which made the consideration of the Bill successful. May I also on behalf of the Committee thank and

appreciate members of the public and stakeholders who submitted memoranda on the Bill. Indeed, their views

informed the consideration of the Bill.

On behalf of the Committee and pursuant to provisions o[Standing Order 137 (t) and 199 (6), it is my pleasant

privilege and honour to present to this House the report of the Committee on its consideration of the Public
Sen'ice Commission (Amendment) Bill (National Assembly Bill No. 6 of 2023)

HON. ERIC MUCHANGI KAREMBA, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON LABOUR
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PART I

1.O PREFACE
l.l Mandate of the Committee

l. The Departmental Committee on Labour of the t3th Parliament was constituted on 27th Octobet,2022
and is established under provisions of S.O 2 16. Standing Order No. 216(5) grants the Committee,
amongst other functions to:

b) inlestigate, inquire into, and report on all matters relatirrg to the mandate, management, actiaities,
administratio4 operations and €stimates of the assigned Ministries and departments;

,) study the programme and poliE oblectiues of Minitries and departments and the effectiveness of the

implementatioq
(ba) on a quarterly basis, monitor and report on the implcmentation of the national budget in respect of is its
mandate;

d) study and reaian all legtslation relfrned to i4

4 study, assess and ana$tze the relatiae success of the Ministries and departments as measured by the results

obtained as compared u.,ith their statzd objectiaes;

fl inaestigate and inquire into all matters relating to the assigrud Ministries and depat'tments as thq may

deem nccessary, and as mqt be refen'ed to them by the House;

g) aet and report on all appointments zuha'e the Constitution or any lau: requires the Natiorul l.ssembly to
a??rouq etcept those under Standing Order 2o4 (Committee on Appointments);

(fa) erumine treaties, agreements and conaentions;

h) make reports and recommendations to the llouse as ofzn as possible, including recommendation of propose

legtslatioq

i) consider reports of Commissions and Independent Offtces submitted to the House pursuant to the prouisions
of Article 254 of the Corutitution; and

) etamine any questions raised by Members on a matter tuithin its mandate.

Further, the Second Schedule to the Standing Orders mandates the Committee to consider matters
relating to labour, human capital and remuneration, trade union relations, and public sen'ice.

r.2 Oversight

2. In line rvith the assigned subject mattef, and in executing this mandate, the Committee oversees the
fullowing Ministries, Departments, and Agencies (MDAs):

'fhe State Department for Public Sen'ice and its Autonomous and Semi-Autonomous Government
Agencies which include;

a) Kenya School of Government; and
b) Institute of [{uman Resource Management

The State Department for Labour and Skills Development and its Autonomous and Semi-
Autonomous Government Agencies which include;

a) National Industrial Training Authority (NITA);
b) National Productivity and Competitiveness Centre (NPCC);
c) Kenya National Labour Board and the Wages Council;
d) National Employment Authority (NFIA);
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e) Migrant Workers Welfare Fund
f) Department of Labour Migration Management;

Public Service Commission;
Salaries and Remuneration Commission;
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1.2 Committee Composition

3. 'lhe Committee was constituted by the House on 97th October 2022 and comprises the lollowing
Members of Parliament:

Vice-Chairperson
llon. F'abian Kyule Muli, MP

Kangundo Constituency
GDDP

IIon. James Onyango K'Oyoo, MP
Muhoroni Constituency
ODM Party

Hon. Richard Kiti Chonga, MP
Kilifi South Constituency
ODM Party

FIon. (ieorge Aladwa Omu,era, MP
Makadara Constituency
ODM Partv

I{on. Amina Dika Abdullahi, MP
Tana River Constituency
KANU

Hon. Patrick Simiyu Barasa, MP
Cherangany Constituency
DAP-K Partv

Ilon. I)eter Irungu Kihungi, MP
Kangema Constituency
UDA Partv

Hon. Ernest Ogesi Kivai Kagesi, MP
Vihiga Constituency
ANC Partv

Ilon. Catherine Wambiliaga, MP
Bungoma County
FORD-K

flon. Dorice Aburi Donya, MP
Kisii County
\MDM-K

Hon. Mangale Munga Chiforomodo, MI'
Lun6;a I-unga Constituency
UDM Partv

IIon. Leah Sopiato Sankaire, MP
Kaj iado County
UDA Party

Bl

Chairperson
Hon. Flric Muchangi Karemba, MP

Runyenjes Constituency
UDA Partv

Members

Hon. I-ilian Chebet Siyoi, MP
Trans Nzoia County
UDA Party

[{on. Joseph Samal I-omu,a, MP
Isiolo North Constituency
Jubilee Party



1.9 Committee Secretariat
+. The Committee has the following technical stalf,, representing the Office olthe Clerk:

Ms. Rose M. Wanjohi
Senior Clerk Assistant /Head ofSecretariat

Mr. Samuel Wanjiru
Clerk Assistant III

Mr. Fredrick Muthengi
Deputy Director, PBO

Mr.'fimothy C. Tsungulah
Research Oflicer III

Ms. Rehema Koech
Audio Officer III

Mr. Alex Amwata
Hansard Officer III

Ms. Fiona Githunguri
Legal Counsel II

Ms. Wambui Nyachae
Research Oflicer III

Ms. Zainab Wario
Serjeant-At-Arms II

Ms. Ilinha Sainey
Media Relations Officer III

:l
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PAR-[ II

2.O CONSIDERATION OF THE PUBLIC SERVICE COMMISSION (AMENDMENT) BILL
(NATIONAL ASSEMBLY BILL NO. 6 OF soss)

2. I Background Information

5. The principal objecti','e ol-the I'ublic Service Commission (Amendment) Bill, 2023 is to amend the Public
Sen'ice Commission Act, "2Oli to prescribe the mandatory age ol'sixty years in the Act. The amendments
are meant to increase thejob vacancies available to Kenyan citizens below the age of sixty years. These
positions are sometimes held by persons beyond the age of sixty years on account that they possess rale
knovvledge, skills, and competencies Ibr the time required in the service. The Public Service Commission
and other appointing authorities should be keen on succession planning and take the necessary steps to
ensure that they train other persons in the organizations to take these positions.

2.2 Analysis of the Bill

'fhe Bill contains four (+) clauses for consideration

7. Clause t of'the Bill provides the short title

8. Clause I of the Bill provides lor the amendment of section 34, of the Act to provide that any ollicer
appointed in an acting capacity shall not be entitled to any acting allowances after the expiry of six
months.

g. Clause g ol'the Bill provides fbr the amendment of'section 80 by prescribing the retirement age of'sixty
years in the Act as opposed to this age being prescribed in the regulations. It also deletes the provisions
allolr'ing the Public Service Commission or any other appointing authority from engaging a person who
has attained the age of sixty years.

lo. Clause + ofthe Bill seeks to save the contracts of'the officers currently engaged by the Public Service
Commission or other appointing authority to be allowed to complete their contracts. It gives the Public
Service Commission and other appointing authorities a grace period to train officers in the necessary
skills required by the organiz.ation.

I L 'fhe Ilill does not limit any fundamental rights and lreedoms as provided under the Constitution

12. The Ilill does not aflect the functions of the County (]overnments and therelbre not a Bill concerning
counties Ibr purposes of the Standing Orders

1S. The enactment ol'the Bill shall not occasion additional expenditure olpublic funds

9.8 Public participation in the review of the Bill

1.1. Article I l8 ( I ) (b) o[ the Constitution provides as lbllows: -
10 ll'.r-,

6. The Bill also intends to address the issue of an olllcer acting in a position lor more than six months. The
period of six months prescribed should provide adequate time for the organization to recruit an
substantively fill the position. F-ailure to comply with this position u'ill result in the olficer not earni
any acting allowance.



"Parliament shall Jacilitate public participation and intolaement in the legislatiae and other business of
Parliament and its Committees"

Standing Order 127(3) provides as follows-

"The Departmental Committee to uthich a Bill is committed shallfacilitate public participation and shall take into

account the oiaas and recommendations of the public whzn the Committee makes its recommendatioru to the House"

15. In line with the Constitution and Standing Orders, the National Assembly in the local daily newspapers

of ;'h July, 2o2s invited the public to make representations on the proposed Bill as per annexure c ofthe
report. The Committee received five (s) written submissions on the Public Service Commission
(Amendment) Bill (National Assembly Bill No. 6 of 2o2s).

to. In addition to the request for memoranda from the public, the following Stakeholders were requested

to submit their views to the Committee:

i. OIfice of Attorney-General and Department of Justice

ii. State Department for Labour and Skills Development

iii. State Department for Public Service

iv. Public Sen'ice Commission

v. Law Society ofKenya

vi. Kenya Law, Reform Commission

vii. Katiba Institute

17. The following stakeholders submitted their memoranda to the Committee: -
i. Hon. Benjamin Gathiru, M.P. - Sponsor of the Bill
ii. Ministry for Public Service, Gender and Affirmative Action (State Department for Public Service)

iii. Ministry of Labour and Social Protection (State Department for Labour and Skills Development)

ir'. Public Sen'ice Commission
v. National Gender and Equality Commission
vi. Law Society of Kenya

vii. Michael Mwangi Kinonge
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PAIt'I'III

9.O SUBMISSIONS FROM STAKEHOLDERS
3.r Submissions by Hon. Benjamin G. Mwangi M.P., Sponsor of the Bill
IIon. Benjarnin Mwangi, M.P. and sponsor of the Bill, appeared belbre the Committee on 9.d August,2023 and
submitted as follows-

18. 'fhe Bill seeks to amend the Public Sen'ice Commission Act, 20 l7 to prescribe the nrandatory retirement
age olsixty years in the Act. The amendn'rent is meant to Iirm up its implementation in the public service
and to increase thejob vacancies available to Kenyan citizens below the age ol'sixty.

19. The job vacancies are sometimes held by persons beyond the age ol'sixty years on account that they
possess rare knowledge, skills, and competencies flor the required in the service. 'I-he Public Sen'ice
Commission and other appointing authorities should be keen on succession planning to settle succession
issues that are common in the prrblic service through training other persons in the organization to take
up these positions.

20. Irurther', the Bill lirrther seeks to address the issue of an officer acting in a position for more than s"
months.'lhe period of six months prescribed should provide adequate time flor the organization to recru
and substantively fill the position. Failure to comply w,ith this provision will result in the officer not
earning any acting allowances.

2t. In addition, the Bill seeks to save the contracts ofthe oflicers currently engaged by the Public Service
Commission or other appointing authorities to be allou'ed to complete their contracts. It gives the Public
Sen'ice Commission and other appointing authorities a grace period to train ofiicers for the necessary
skills.

3.2 Public Servicc Commission

'lhe Public Service Commission in their oral and r.r'ritten presentations submitted as follou.s-

22. On the proposed amendment to Section g+ of the Act to provide for non-payment ol acting allowance
beyond six months the Commission submitted that whereas the objective ol'the proposed amendment is
to ensure vacant positions are filled expeditiously, not all positions which oflicers are appointed to ac

are available for filling.

23.'fhere are circumstances rvhere substantive holders are lawfully authoriz-ed to be away for a period
exceeding six months and therelbre the post cannot be filled. This include; officers on secondment, lear.e
o1'absence granted to a spouse ofa Foreign Service ollicer who has been posted outside Kenya during
the tour ol'service for the Foreign Service ofiicer. Stafl' ol' universities also take sabbatical leave and
various universities prescribe different periods for the sabbatical leave. Some have 9 months, some have
one year. It will not be fair to have an oflicer perform duties in the higher oflice and not be compensated.

24.The Commission proposed that, instead of the proposed amendment, the following proviso should be
introduced after 3+(3) to read:

" Proaided that an offica' may be appointed to act bryond the sir months period { the substantizte holda' of the ffice
is on secondment or on authorized leave uhich etceeds sir montlx"

121



25.The Justification is that the primary objective of acting appointment is to ensure continuity of servtce
delivery so that temporary or substantive vacation of a position for one reason or another does not
impede or disrupt public sen'ice delivery.

26. Further, the objective ofhaving olficers working in an acting capacity is to ensure vacant positions are
filled expeditiously, however, not all such positions are available for filling. These instances include,
where substantive holders are lawfully away for a period exceeding six months. It would then be unfair
to have an ollicer perform the duties o[ a higher office and not be compensated. The Commission
proposed that such limitation should only apply to vacancies that are available for competitive filling.

27. On the proposed amendment to Section 8o of the Public Service Commission Act,2ol1 to prescribe the
mandatory retirement age of 60 years, the Commission submitted that Regulation 7o of the Public
Service Commission Regulations 2o2o provides as follows:

28. 70. (t) Subject to the Corutitution, section 8O of thz Act, any otha'relepant zaritten lata or a spectfic government

poliq, the mandatory retirement age in the public seraice shall be-

(a) sitty years;

(b) sitty-fiae yearsfor pnsorc zrith disability; and

(c) such age as may be determined by tfu Commission for lecturers and research scientists seruing in public
unioersities, research irutitutioru or equiaalent institutioru as determined by Commission in consultation uith such

uniaers ities, research institutions or equioalent institutions.,4nd

6) Subject to section 80 (2) of the Act, in detelmining whether to engage an officer afia' attainment o;f retirement

age, the Commission shall determine and document thz rare knoztledge, skills or competeruies that the oficn
?ossesses.

(z) In this regulation-

(a) "rare knouledge, skills and competencies" means knoztkdge, skills and competencies that are scarce, unique and
not readily aaailable in thejob market.

29. The regulation above serves to address special circumstances that may be considered in exceptional
cases. Some of these cases include where capacity in the public sen'ice is lacking or specific skills are
required and not readily available; personal staff of specified state o(ficers as determined from time to
time; and succession management challenges due to intermittent recruitment freeze.

3O. Article 23+ (3) excludes an office of High Commissioner, Ambassador or other diplomatic or Consular
representative of the Republic; from the mandate olthe Public Service Commission.

31. Article 23+ (+) of the Constitution provides that the Commission shall not appoint a person to hold or
act in any olfice on the personal staffol'the President or a retired President, except r+'ith the consent of
the President or the retired President.

32. Regulation 2i of the I'>SC Regulations 2o2o gives the Commission responsibility for appointment of
Advisors to the President, Deputy President and Cabinet Secretaries. These Advisors are identified and
recommended by the specified State Officer.

3S. Putting the blanket age of sixty years will disadvantage persons with disability, lecturers and research
scientists serving in public universities and research institutions.

13 ll':rs,.'
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Srt. Kenya's Vision 2O3O and African Agenda 2063 both recogniz.e the role played by science and scientific
organizations in achieving developmental objectives. Subjecting lecturers and researchers to retirement
at sixty years of age will have an impact on their role in manpovver development and promotion of science
and innovation and may result in them seeking greener pastures elsewhere resulting in brain drain from
the country.

35. The scope of mandate o1'the Public Service Commission pursuant to Section 3 o[ the Public Service
Commission Act 2o 17 applies to persons holding oflices in the public service and excludes olfices or
positions subject to:

a. The Parliamentary Service Commission
b. The Judicial Service Commission
c. The Teachers Sen'ice Commission
d. The National Police Sen'ice Commission
e. An office in the service of a county except on hearing and determining appeals from county

Governments' Public Service (2s4(2)(l)

36. Therefore, amendment o[ the Public Sen'ice Commission Act, 2ol7 will not stop these other Ser-r'ice
Commissions li'om extending service beyond 60 years unless each o[the enabling pieces of legislation o
the various Commissions are similarly amended.

s7. The Commission proposed that the Committee may consider retaining the retirement age in the
Regulations (which are approved by Parliament through the Statutory Instruments Act 20l3) rather
than legislating it in the Act.

3 8. -f he Justification is that legislating in an Act will tie the hands of the executive for whom the Commission
recruits and appoints in the event there is need to review the retirement age like it was done in 2oo9
when it was increased from 55 to 6o.

39. The Commission flurther proposes that there is a need to enact the Public Service Management Act
which will apply across the entire spectrum of the public service covering all Service Commissions and
County I'ublic Service Boards and County Assembly Service Boards just like the Public Finance
Management Act applies to all public institutions.

40. The committee proposed that Section s+ of the Act be amended to provide for a trrther extension of the
acting period to a further six (6) months after the expiry of the initial six months. After the expiry of the
twelve months the position shor-rld be competitively filled or the acting ollicial confirmed f
appointment. 'lhis will only apply to positions available for filling. The Commission was agreeable wi
the proposal.

3.3 The State f)epartment for Labour and Skills Development

-lhe State Department for Labour and Skills Development in its u ritten plesentations submitted as follows-

'tr1. Section so (t)of'the Public Service Commission Act, sotz (No. 10 of eo t;) provides that where a public
oflicer has attained the mandatory retirement age as may be prescribed in regulations-

(u) The public officer shall retire from the service with eflect from the date of attaining the
mandatory retirement age; and

(b) The Commission or other appointing authority shall not extend the sen,ice ol such
retired public oflicer beyond the mandatory retirement age.

14 | t';rgt



42. Subsection (2) of section 8o to the Act, provides that despite subsection (t)(b) above, the Commission or
other appointing authority may engage the public oflicer for service after the retirement age upon such
terms of contract as may be agreed if-

(a) The public officer possesses rare knowledge, skills and competencies for the time being required in
the service;

(b) The retired ofticer is willing to be engaged on contract; and

(c) The retired officer's perlbrmance shall not in any lr'ay be impaired by age.

43. Clause s of the Public Service Commission (Amendment) Bill No. 6 of 2023 intends to amend section 8o
of the Act-

(u) In subsection (1), by deleting the words "as may be prescribed in the regulations" and substituting
therefor the words "o[ sixty years"; and

(b) gy deleting subsection (2), to statutorily cap the retirement age in Kenya to 60 years, as currently
prevailing in the law and government policy among the East African Community member States with
an exemption of Rwanda where the retirement age is 65 years lor both male and fiemale employees.

4.1. The statutory retirement age in general, can present several challenges and below are some common
challenges associated with the statutory retirement age-

a. Aging Workforce: The statutory retirement age often results in an aging workforce, as

employees are required to retire at a specific age. This can lead to a loss ofexperienced and
skilled workers, potentially creating a talent and knowledge gap in the labor market;

b. Financial Insecurity: Many individuals may not be financially prepared for retirement at the
statutory age due to inadequate savings or pension provisions. This can result in financial
insecurity for retirees who might struggle to meet their daily expenses and healthcare needs;

c. Youth Unemployment: The rigid retirement age can hinder job opportunities for the younger
generation. With older employees staying in the workforce longer, it can limit job openings
and hinder the entry ofnew graduates or young proflessionals into thejob market;

d. Age Discrimination: Enlorcing a strict retirement age can lead to age discrimination, as

employees might face mandatory retirement even when they possess the skills and capability
to continue working eflectively. This can negatively impact individuals' self'-worth and
contribute to social exclusion;

e. Skill and Knowledge Loss: Mandatory retirement can result in a loss o[ valuable skills,
knowledge, and experience within organizations. It takes time and resources to train new
employees to replace experienced retirees, potentially impacting productivity and
organizational efliciency; and

f Workforce Planning Challenges: Organizations may face challenges in workforce planning
and succession management due to the fixed retirement age. They need to anticipate
retirements and ensure appropriate talent management strategies are in place to enable a

smooth transition and continuity in operations.

+5. While there isn't a specific statute that explicitly defines or codifies this right, it has been recognized and
applied by Kenyan courts through its j urisprudence. Notably, the Kenyan courts have emphasized that
public authorities have a duty to act fairly and not arbitrarily, particularly when they have given an

expectation or promise to individuals or groups. This means that individuals may have a legitimate
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expectation that public authorities will Iirlfill their promises, follow established procedures, and ait
reasonably in their dealings.

.16. It is worth noting, however, that the application of'the right to legitimate expectation in specific cases
may var) depending on the facts and circumstances involved. Case law in Kenya regarding the right of
legitimate expectation is significant because it helps shape and define how this principle is applied and
protected by the courts in the country. While there may not be an explicit statutory recognition of the
right ol'legitimate expectation, case law provides authoritative interpretations and guidance on this
aspect of administrative law.

+2. While there are numerous cases in Kenya's j urisprudence that touch upon the right to legitimate
expectation, here are a few specil'ic court cases that have addressed this right: -

a. Council of Civil Service Unions v. Minister for the Civil Service (tsar): Although not a

Kenyan case, it has been referred to by Kenyan courts. 'fhis case recognized the right of
legitimate expectation as a principle of administrative law;

b. Republic v. Minister of State for Immigration & Registration of Persons & Another (Ex
parte Anthony Maina Pius) (eorc): In this case, the court emphasized the duty of public
authorities to act fairly and in accordance with legitimate expectations created by their condu
or representations made to individuals;

c. Seth Panyako & s5 Others v. Samuel Arachi & g Others (eote): 'fhe court held that
legitimate expectations can be formed based on past practices and established procedures, and
that public authorities must act reasonably and fairly u'hen dealing with such expectations.

48. In Kenyan law, the elements that constitute a legitimate expectation typically include:

a. Representation or promise: There should be a clear and unequivocal representation, promise, or
assurance made by a public authority, either explicitly or implicitly. This representation can be
in the form ofan explicit statement, an established practice, or a consistent course ofconduct;

b. Reasonable reliance: The individual or group must har.e reasonably relied upon the
representation or promise made by the public authority. This reliance can be evidenced by actions
taken, decisions made, or expectations lorrned based on the representation;

c. Specilicity and clarity: The representation or promise should be sufficiently specific and clear,
leaving no room for ambiguity or misunderstanding;

d. Legality and lhirness: The expectation itself must be lawlul and Ihir, meaning it does not
contravene any legal requirements or principles of public interest; and

e. Legitimate interest: The individual or group must have a legitimate interest in the matter at
hand, such as a legal right, benefit, or legitimate concern that is subject to the actions or decisions
of the publ ic authority.

Ernployment and promotions: If a public authority, such as a government department or agency,
has established clear procedures and criteria lor the promotion or appointment of employees,
individuals rvho meet those criteria may have a legitinrate expectation that the authority u'ill
Ibllow those procedures (airly and promote or appoint them accordingly;

a

49. In Kenya law, legitimate expectations can arise in various situations. IIere are some examples'
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b. Discretionary benefits and privileges: When public authorities exercise discretionary powers to
grant benefits, exemptions, or privileges, individuals who meet the relevant criteria may have a
legitimate expectation that they will be treated fairly, consistently, and in line with past practices
or representations made by the authority;

c. Express representations: Legitimate expectations can arise Ii'om explicit representations,
promises, or statements made by a public authority. These representations may be in writing or
orally communicated to individuals or groups aflected by the authority's actions or decisions;

d. Implied representations: Legitimate expectations can also be implied liom the conduct, practices,
or established procedures ofa public authority. IIindividuals have consistently been treated in a
certain way or il'there is an established custom or practice, a legitimate expectation may arise
based on that implied representation;

e. Past decisions or precedents: If a public authority has consistently made decisions or taken
actions in a particular manner over time, individuals may have a legitimate expectation that
fluture decisions or actions will be consistent with those past practices or precedents; and

I Policies and guidelines: Public authorities often publish policies, guidelines, or procedures that
outline how they intend to make decisions or conduct their aflairs. Individuals who have relied
upon such policies or guidelines may have a legitimate expectation that the authority will act in
accordance with them.

50. The World over, the retirement age is moving from 6o to 65 years. The United Nations has raised the
retirement age for staffers to 65 years old. The policy, approved by the ()eneral Assembly, has already
taken elfect fior employees.

5 l. In Europe, the retirement age is 65 years and now being lobbied to 70 years due to lack ofskilled workers
and the hemorrhage ofpensioners.

52. Whereas EAC member countries are struggling to finance their monthly u'age bill for the working class,
developed economies are convincing civil servants to extend their retirement age to 70 years in order
for their governments to make savings in Pension Schemes and to harness the immense benefits of their
selfl ess wealth o[ experience.

59. The proposal in the Bill to statutorily cap the retirement age in Kenya to 60 years is in tandem with the
right of legitimate expectation among the entire workforce, and any attempt to lower the bar to 55,
would oflend the right to legitimate expectation which is a principle ol'administrative law derived fi'om
common law.

5a. The ballooning retirement pensions and the escalating wage bill in Kenya are quite instructi'r'e

55. In the circumstances and consistent with the best practice and lurther, in order to remove any inherent
ambiguities, the Ministry of Labour and Social Protection has no objection in the proposal in the new
Bill to codity into law, the retirement age in Kenya to 60 years as contained in Clause 3 of the Public

Service Commission (Amendment) Bill No. 6 of 2023.
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3.4 The State Departrnent for Public Service

'I'he State l)epartment of Public Service in their written presentations, submitted as follow,s-

56. On amendment of section 34 of the Public Service Commission Act (No. lo of 20l7) to require that an
oflicer working in an acting capacity will not be entitled to an acting allowance after six months, the
Ministry disagreed with the amendment given that not all positions filled in an acting capacity are
available for filing.

57. The Ministry proposed an amendment be introduced aflter section 3+(3) stating that;

"Proaided that an fficer may be appointed to act bryond the sb months period f the substantite holder of the ofice
is on secondment, unpaid leaae or sabbatical leaae"

Iiurther, the section to be amended further to include (sB) which shall read;

"the requestfor acting afpointment shall be submitted to the appomting authoriry togethet'with an indent dcclarir
the position aacantforfilling. Thefilling of the uacant position(s) shall befinalized within sb monthi'.

58. The justification for the proposed amendment is that inclusion olSA & SB in the Act will address timely
filing ofvacant position(s) substantively and succession management across the Public Sen'ice.

59. On amendment of section s0 of'the Public Service Commission Act (No. lo of 20l7) to provide lbr the
retirement age in the Public Service Commission Act, the Ministry disagreed with the proposed
amendment and proposed that a subsection should be provided to justify the need ofengaging a public
oflicer on contract who has attained the age of'retirement.

6o. Further, section 80 to be amended to include the provisions ol'Regulation ;o (t) of the PSC Regulations
on retirement on age grounds which provides for the mandatory retirement age in the public service as
Ibllows -

l. slxty years;
ii. sixty- fir'e lbr persons with disability; and
iii. such age as may be determined by the Commission for lecturers and research scientists

serving in public universities, research institutions, or equivalent institutions
determined by the Commission in consultation with such universities, resear"
institutions, or equivalent institutions

6 I . The j ustification is that the proposed deletion of the words "as may be prescribed in the regulations"
shall negate the provisions of retirement as provided for in PSC Regulation 7o; other relevant laws and
specific government policy, on mandatory retirement age for the fbllowing groups: -.persons with
disability; and lecturers and research scientists serving in public universities, research institutions or
equivalent institutions as determined by the Commission in consultation with such universities, research
institutions or equivalent institutions.

62. 'fhe proposed deletion of section 80 (2) may have been well-intentioned [or the purposes ofcurbing the
abuse ofretention ofolllcers beyond the mandatory retirement age. It may however be noted that section
80 (2) is a good salety net measure to catel'lor among others certain cadres with rare prolessional skills
which take time to der,'elop and impart to others. These cadres include the medical field, engineering,
geology, aviation industry, energy, and petroleum.
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'3.5 The Law Society of Kenya

The Law Society of Kenya submitted as flollows-

63. On amendment of section 94 of the Public Service Commission Act (No. lo of 20l7) to require that an

ollicer working in an acting capacity will not be entitled to an acting allowance after six months, the

society disagreed with the proposal as the provisions are unconstitutional and contravenes other written
law.

6a. The justification is that the Act as is currently does not oflend any constitutional provision, nor does it
contra\.ene any written law. However, the proposed amendment may oflend the constitutional right to
fair labour practices under Article.ll. In this instance, equal remuneration for work of equal value is a
fair labour practice. Currently, section s ol'the Employment Act, 2oo7 provides that an employer shall
pay his employees equal remuneration for work of equal value which is to prevent discrimination in
remuneration

65. The society proposed that if an acting officer is not confirmed to the oflice for reasons ofattaining the

age of oo, then the oflicer should be considered for hiring on a six months consultancy basis until a

suitable replacement is found.

66. On amendment of section 80 of the Public Service Commission Act (No. 10 of 20l7) to provide flor the
retirement age in the Public Service Commission Act, the society disagreed with the proposed

amendment as it would entrench discrimination on account of age, oflending Article sl of the

Constitution.

9.6 National Gender and Equality Commission

The National Gender and Equality Commission submitted as follows-

67. On amendment o[section 8o of the Public Sen'ice Commission Act (No. lo of 20l7) to provide lor the
retirement age in the Public Service Commission Act, the Commission disagreed with the proposed
amendment as the rationale of the regulations is to provide for more than one mandatory age for public
officers depending on the status and institution. That this amendment would be discriminatory and
prejudicial, entrenching only one mandatory category in the substantive Act.

68. The Commission proposed section 80 be amended by inserting subsection (s) as lbllows-

"(s) The Commission or authority shall be required tojustfi the reasonsfor lack of such rare knozoledge or shills in tht
authority or among the otha' public officers. "

69. The justification is that section oz(f) of the Public Service Commission Act on delegated legislation
confers powers to the Commission to make guidelines on retirement. Further the Public Service
Commission Regulations, zotg at regulation ?o provides as follows on retirement on age grounds;
?O (t) subject to the Constitution, section 80 of the Act, any other relevant written law or specific
government policy, the mandatory age of retirement in the public serwice shall be-

a) sixty years;
b) sixty-five years for persons with disability and
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c) such age as may be determined by the Commission for lecturers and research scientists serving
in public universities, research institutions or equivalent institutions as determined by
Commission in consultation with such universities, research institutions or equivalent institutions

Regulation 70 (6) and (z) further provides as follows-

;O (O) Subject to section aO (e) of the Act, in determining whether to engage an oflicer after
attainment of retirement age, the Commission shall determine and document the rare knowledge,
skills or competencies that the olTicer possesses.

;o (;) In this regulation-

a) "rare knowledge, skills, and competencies" means knowledge, skills, and competencies that
are scarce, unique, and not readily available in thejob market.; and

b) "disability "means a permanent physical other impairment or condition that has, or is
perceived by significant sectors ofthe community to have, a substantial or long-term eflbct
on an individual's ability to carry out ordinary day-to-day activities.

70. The National Policy on older persons and aging revised in 2014, paragraph 2 acknowledges that many
older persons have skills, resources, and expertise, which could be tapped into and utilized f
development. The policy object, provides that the state will put in place measures that ensure old
persons continue to provide their expertise, talent, and experience, to family, community, and in the
creation of employment.

3.7 Michael Mwangi Kinonge

7 t. Michael Mr.r'angi, a retiree proposed that a retiree should;
i. have their Iile under the docket ofthe attorney general;
ii. linked with the Ombudsnun;
iii. their services, and dues paid;
ir'. have the handover process between the retiree and the occupant of'the oflice Iacilitated

i2. I'astly, he proposed that the Ombudsman may act as a go between the Attorney General and the
retl ree
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.PART Iv

,1.O CoN'INIITTEE OBSERVATIONS

73. -fhe Committee while considering the Ilill made the fbllowing observations-

That the Amendment of section 34 of'the I'ublic Service Commission Act (No. 1o of 20 l7) to require
that an oflicer working in an acting capacity will not be entitled to an acting allowance after six
months, the Committee noted that the enactment of this provision would result in unflair labour
practices contrary to article 27 and .1,1( 1) of the Constitution on the fi'eedom from discrimination and
right to fair labour practices. As well as, Section 5 o[ the Employment Act (No. I I of 2oo7) that
requires that an employer pay their employees equal remuneration Ibr vvork ofequal value.

That Article z+ ( t ) as read with Article 25 of the Constitution allows limitation of the rights
guaranteed by Article 27, so long as the conditions set in Article 2.tr are satislied. Article 24( t ) provides
that a right or fundamental Iieedom in the Bill of Rights shall not be limited except by law and only
to the extent that such limitations are reasonable and justiliable. In this instance, the limitation of age
does not amount to discrimination as it is justilied under Employment law and practice. It also allows
for continuity in the sector and the absorption ofyoung professionals. 1'hus, reasonable andjustifiable.

That the proposed amendment would align the Public Service Commission Act with the National
Social Security Fund Act (No. 45 of gots) provision on pensionable age, as defined in section z of the
Act that, "peruionable age" mearu the age of sirl years.

That it is the role of the National Assembly to enact legislation as per article 95 (9) of the Constitution
and that no person or body, other than Parliament has the power to make provisions having the force
of law in Kenya except under authority conferred by this Constitution or legislation as per article 9,l
of the Constitution. Delegation of powers to make law is provided lbr under section sg of the Public
Service Commission Act, providing that the Commission may make regulations lbr the better carrying
into ellbct the provisions of this Act. Section 92(2)(I) provides that the Commission may make
regulations for guidelines on retirement. This provision does not preclude the role of'the National
Assembly to make law through legislation, by making a provision in the parent Act where the
regulation making authority has done so.

There was no memoranda or proposed amendment received on the proposed insertion, after section
l02, of the Public Sen'ice Commission Act (No. lo of 20 l7). The Principal Act is amended by inserting
the following new section immediately after section lo2- " loQA. A Public ofica' engaged for sazice by

the Commissiort or other apponting authorily aJter attaming the mandatory retiremettt age before the

commerrement of this Act shall serue for the remainder of the term of the contract"

\'l The submission o[ Michael Mvvangi Kinonge was received by the National Assembly on the 27tl' of
Jtrly,2023 outside the time stipulated in the invitation to submit memoranda which gave a deadline of
the 2l"t ofJuly, 2023.lt was noted that such delay has not come after consideration ofthe Bill by the
Committee and may therefore be considered.

lt

l
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PART V

5.O CoMNI ITTEE R T-COM MENDATIONS

74. The Committee, having considered the Bill and the stakeholder submissions, recommends TIIA'|-

clause 34 (.lA) be amended to provide that, the period an ollicer may work in an acting capacity is

twelve months, such position be declared vacant alter the elapsing of the stated period where such

position is available for competitive filling and that an omcer working in an acting capacity after the
twelve month period is not entitled to an acting allowance.

u the amendment to section 8O, be amended to provide for the age of retirement as-

(a) sixty years;
(b) sixty fir'e for persons with disability; and

(c) such age as may be determined by the Commission in consultation with the relevant agency or
institution to retain an ofncer after attainment of'the age of retirement where they possess rare
knou'ledge, skills and competencies. The Commission shall determine and document the ra
knowledge, skills or competencies.

"rare knowledge, skills and competencies" includes knowledge, skills and competencies that are
scarce, unique and not readily available in the job market.

a3 o< 2 s)-3
SIGNED. DATE

HON. ERIC MUCHAN(;I KAREMBA, M.P.

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON LABOUR
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MINUTES OF THE 56TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
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APOLOGIES

l. The Hon
2. The Hon
3. The Hon
+. The Hon
5. The Hon
6. The Hon
7. The Hon

t. The Hon
2. The l{on
3. The Hon
+. The Hon
5. The Hon
6. The Hon
7. The Hon
8- The I{on

I'Ms
2. Mr
3. Ms
4. Ms
5. Mr
6. Ms
7. Ms

Karemba Eric Muchangi Njiru, M.P.
Kagesi Kivai Ernest Ogesi, M.P.
Kiti Richard Ken Chonga, M.P.
Wambilianga Catherine Nanjala, M.P
Abdullahi Amina Dika, M.P.
Barasa Patrick Simiyu, M.P.
Siyoi Lillian Chebet, M.P.

Muli Fabian Kyule, M.P.
K'Oyoo James Onyango, M.P
Lomwa Joseph Samal, M.P.
Omwera George Aladwa, M.P
Aburi Donya Dorice, M.P.
Chiforomodo Mangale Munga, M.P
Kihungi Peter Irungu, M.P.
Sankaire Leah Sopiato, M.P.

Vice Chairperson

COMMITTEE SECRETARIAT
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Zainabu Wario

Senior Clerk Assistant
Clerk Assistant III
Legal Counsel II
Research Oflicer III

Research Officer II
Audio Officer III
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AGENDA
l. Prayers
z. Preliminaries.
3. Confirmation o[ Minutes.
4. Matters Alising;
5. Pending Business;

i. The Public Selvice Commission (Amendment) Bill No.6 of q,o2,3

ii. The Employment (Amendment) Act,2022 (Senate Bill No. rr of zoaz)
iii. Meeting with MDAs under the purview of the Committee on the status of Budget

implementation FY 2,o2,9/ 2,s

6. Consideration of additional submissions and the Report on the Public Service Commission
(Amendment) Bill No. 6 of 2o2s

7. Consideration of pending business before the Committee
s. Any Other Business.
9. Adjoulnment.

PRESENT

Chairperson



MIN. NO.494, NA/LABOUR / 2O%I PRELIMINAR IES

MIN.NO.4.95 NA/LABOUR/9O23: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING.

MIN.NO.426 NA/LABOUR / SOCS: M.ATTERS ARSISING
'l'here s ere no matters arising.

MIN.NO.427 NA/LABOUR/EOES: PENDING BUSINESS BEFORE THE COMMITTEE.
The following business has been committed to the committee;

a) The Public Service Commission (Amendment) Ilill, No.6 of go2,s by Hon. Benjamin Mwangi,
MP 2023 seeks to amend the Public Service Commission Act, 2017 to prescribe the
mandatory retirement age of sixty yeals in the Act. The Bill also intends to address the issue
of an oflicer acting in a position lor more than six months.

Status
Bill advertised seeking public memoranda on 7tl, July 2023 lor t+ days ending 21"t July 2023.
The Committee met with the sponsor on 3'd August 2023. The Committee has received
submissions from various stakeholders.

b) The Employment (Amendment) Senates Bill No. tt ol 2022. The Bill, sponsored by Sen.
Samson Cherarkey, seeks to provide for the right to disconnect in the digital age. This Bill
seeks to address increased employee burnout. Digital connectivity has also been noted to be
slowly eroding leisure time for employees hence aflecting their work life balance. This Bill
therefore seeks to strike a balance between work and private Iife to allow digital technology
to have a positive eflect on workers'quality of life supported by employers. The bill was read
a first time on lTth August 2023.
Status: Awaiting advertisement for public palticipation.

c) Meeting with MDAs under the purview of the Committee on the status of Budget
implementation FY eoz2,/23. The committee met with the MDAs and independent
Commissions on 9th and lotl,August.

MIN. NO. 49S NA/LABOUR/9O?'| CONSIDERATION OF ADDITIONAL SUBMISSIONS
AND THE REPORT ON THE PUBLIC SERVICE
CoMMISSION (AMENDMENT) BrLL NO.6 OF eo23

Ms. Fiona Wanjiru, Legal Counsel, appraised the Committee on the Public Selvice Commission
(Amendment) Bill No. 6 Of 2023. The principal object of this Bill is to amend the Public Service
Commission Act (No. lo of 20l7) to address the issues brought about by an oflicer rvorking in an
acting capacity flor a period of longer than six months, and to provide for a mandatory retirement
age, of sixty years in the Act.

I'urther, the Committee was briefed on the additional submissions lrom the Ministry olLabour and
Social Protection. In its rvritten submissions, the Ministry submitted that;

2

The Chairperson called the meeting to order at ten minutes to twelve o'clock and said the Prayer.
Thereafter sel f-introductions wele made.

This Agenda item was deferled.



On the proposed amendment olsection so of the Public Service Commission Act (No. lo of 90l7) to
prescribe the mandatory age of sixty years in the Act, the Ministry agreed with the proposal to codify
the retirement age in Kenya at 60 years.

Justification
This would be in line with legitimate expectation in the workforce of a prescribed r€tirement age, it
would help manage the ballooning retirement pensions and escalating wage bill in Kenya, it is
consistent with best practice and wotrld remove any inherent ambiguities.

Committee observation

The Committee made the lollowing observation, THAT;

t. The Amendment of section 34 of the Public Service Commission Act (No. l0 of 2017) to
require that an officer working in an acting capacity will not be entitled to an acting allowance
after six months, Committee noted that the enactment of this provision would result to unfair
labour practices contrary to article 27 and 4l(l) of the Constitution on the freedom from
discrimination and right to fair labour practices. As well as, Section 5 of the Employment Act
(No. I I of 2007) that requires that an employer pay their employees equal remuneration for
work ofequal value.

2. Article 24 (l) as read with Article 25 of the Constitution allows limitation of the rights
guaranteed by Article 27, so long as the conditions set in Article 24 are satisfied. Article 24(l)
provides that a right or fundamental freedom in the Bill of Rights shall not be limited except
by law and only to the extent that such limitations are reasonable and justifiable. In this
instance, the limitation of age does not amount to discrimination as it is justified under
Employment law and practice. It also allows for continuity in the sector and the absorption of
young professionals. Thus, reasonable and justifiable.

9. The proposed amendment would align the Public Service Commission Act with the National
Social Security Fund Act (No. 45 of20l3) provision on pensionable age, as defined in section
2 ofthe Act that, "pensionable age" means the age of sixty years.

+. It is the role of the National Assembly to enact legislation as per article 95 (3) of the
Constitution and that no person or body, other than Parliament has the power to make
provisions having the force of law in Kenya except under authority conferred by this
Constitution or legislation as per article 94 of the Constitution. Delegation of powers to make
law is provided for under section 92 of the Public Service Commission Act, providing that the
Commission may make regulations for the better carrying into effect the provisions of this Act.
Section 92(2)(f) provides that the Commission may make regulations for guidelines on
retirement. This provision does not preclude the role of the National Assembly to make law
through legislation, by making a provision in the parent Act where the regulation making
authority has done so.

5. There was no memoranda or proposed amendment received on the proposed insertion, after
section 102, of the Public Service Commission Act (No. l0 of 2017). The Principal Act is
amended by inserting the following new section immediately after section 102- *102A. A
public officer engaged for semice by the Commission or other appointing authority after
attaining the mandatory retirement age before the commencement of this Act shall serte for
the remainder of the lerm of the contract"

6. There is a need to retain the retirement of 65 year for persons living with disability. The
Constitution requires government agencies to engage in affirmative action for individuals with
disabilities.

7. For officers in the Public Service with rare knowledge, skills and competencies, the retirement
age may be determined by the Commission in consultation with the relevant agency or
institution. The Commission shall determine and document the rare knowledge, skills or
competencies to warrant retention of the officers upon aftainment of the retirement age.

J



Committee Recommendation

Having considered the additional submissions, the committee recommends TI{AT;

The amendment to section 34 (3A) be amended to provide that, the period an olficer may
work in an acting capacity is twelve months, such position be declaled vacant after the
elapsing ofthe stated period where such position is available lor competitive filling and that
an olficer working in an acting capacity aftel the twelve month period is not entitled to an
acting allowance.

2 . The amendment to section 8O, be amended to provide for the age of retirement as-
(a) sixty years;
(b) sixty five for persons with disability; and
(c) such age as may be determined by the Commission in consultation with the relevant agency

or institution to retain an olficer after attainment of the age of retirement where they
possess rare knowledge, skills and competencies. The Commission shall detelmine and
document the rare knowledge, skills or competencies.

"rare knowledge, skills and competencies" includes knowledge, skills and competencies that
are scarce, unique and not readily available in the job market.

The Report on the consideration of the Public Selvice Commission (Amendment) Bill zoss was
unanimously adopted as proposed by Hon. Catherine Wambiliaga, MP and seconded by Hon. Patrick
Barasa, MP.

MIN. NO.429 NA/LABOUR/SOSSI ANY OTHER BUSINESS

l. On the ploposed strrdy visit to the Republic of Tanzania scheduled for 3.d to loth August 2O2s,
the Clerk was tasked to share the information in the Committee WhatsApp platform for members
to declare their interest to travel.

2. The Committee was briefed on the receipt of letters from the Ministry of Investments, Trade
and Industry and the Ministry of Public Service, Gender and Aflirmative Action requesting for
more time for the Ministries to propose lurther amendments to The Public Service Internship
Bill (National Assembly Bill No. ffi of 2022) to facilitate the onboalding o[the private sector'.

The Bill, sponsored by Hon. Naisula Lesuuda, MP, was adopted by the Committee on lSth June
2023 and. the report tabled in the house on 22"t June 2023.

The Committee agreed to schedule a meeting with the two stakeholders to receive their
submissions while awaiting the feedback from the sponsor of the Bill on the proposed additional
amendmen ts.

MIN. NO. 43O NA/LABOUR/9,O9,5: ADJOURNMENT/ DATE OF NEXT MEETING
'fhere being no other business, the meeting rvas adjourned at nine minutes past two o'clock. The
next meeting will be held on notice.

DATE..
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MINUTES OF THE 55RD SITTING OF TI{E DEPARTMENTAL COMMITTEE ON
LABOLIR HELD ON \ATEDNESDAY gTH AUGUST 9023 IN KONGAMANO ,A,

CONFERENCE ROOM, TAMARIND TREE HOTEL, NAIROBI COUNTY AT 9.oo PM

PRESENT

t. The Hon
2. The Hon
9. The Hon
+. The Hon
5. The Hon
6. The Hon
7. The Hon,
8. The Hon,
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APOLOGIES
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9. The Hon
+. The Hon
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l. CPA Charity Kisotu, CBS - Vice chairperson, Public Service Commission
2. Dr. Joyce K. Nyabuti, MBS - Commissioner
9. Dr. Simon Rotich - Commission Secretary/CEO
4. Mr. Maina Njoroge - Director, Finance, Planning and Resource Mobilization
5. Mr. Musa Cherogony - Deputy Director, Legal Services

Rose M. Wanjohi
Samuel Wanjiru
Fredrick Muthengi
Fiona Wanjiru
Timothy Chiko
Alex Amwata
Wambui Nyachae
Rehema Koech
Rinha Sainey
Zainabu Wario

Senior Clerk Assistant
Clerk Assistant III
Deputy Director PBO
Legal Counsel III
Research Oflicer III
Hansard Officer III
Research Oflicer III
Audio Offrcer III
Media Relations OIIicer III
Serjeant at Arms

I

Salaries & Remuneration Commission
l. Mr. John Kennedy Monyoncho - Commissioner, representing the Chairperson
2. Sen. Isaac Melly - Commissioner
9. Ms. Nelly P. Ashubwe - Commissioner
4. Ms. Ann Gitau, MBS - Commission Secretary/CEO, SRC
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3. ConlirmationoIMinutes.
4. Matters Arising;
5. Pending Business;

i. The Public Service Commission (Amendment) Bill No.6 of 2,o2,s

ii. Employment (Amendment) I-egislative Proposal, zozz.
iii. Meeting with MDAs under the purview of the Committee on the status of Budget

implementation FY aoqz / zs
6. Meeting on the Status of Budget Implementation FY 2099/23 \tith

i. Public Service Commission
ii. Salaries and Remuneration Commission

7. Submissions on the Public Service Commission (Amendment) Bill, (NA Bill No. 6 of zoss)
by the Public Service Commission

8. Any Other Business.
9. Adjournment.

M IN. NO.4.oo NA/LASOUR / g,os s.. PRELIMINARIES

The Chairperson called the meeting to order at three o'clock. This was followed by a prayer by Hon
Kihungi Peter Irungu, M.P. Self- introductions were made.

MIN.NO.4,Ol NA/LABOUR/gOCS: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING.

This Agenda item was deferred

MIN.NO.4Og NA/LABOUR / 809,3: MATTERS ARSISING.
There were no matters arising.

l. Employment (Amendment) Legislative Proposal ,2022by [Ion. Didmus Wekesa Barasa, M.P
which seeks to amend the provisions of the Employment Act,2oo7 to regulate the transfer of
employees by employers from one place ofwork to another. It seeks to provide clarity on the
modalities of transfer in good faith and in a fair, meritorious and rational manner that will
benefit both the employee and the employer by preventing demoralization, dissatisfaction and
family disintegration and disorientation on the part of the employees.

Status
Received comments from the Attorney General (seeking comments from the affected
agencies) and Kenya Law Reform Commission. The Committee met with the sponsor of the
proposal, Hon. Didmus Barasa, MP. The Report was adopted for forwarding to the Oflice of
Hon Speaker.

The Public Service Commission (Amendment) Bill, No.6 of z,ozs by Hon. Benjamin Mwangi,
MP 2023 seeks to amend the Public Service Commission Act, 20 l7 to prescribe the
mandatory retirement age of sixty years in the Act. The Bill also intends to address the issue
of an officer acting in a position for more than six months.

Status
Bill advertised seeking public memoranda on zth July 2023 for r4 days ending 2tst July 2023.
The Committee met with the sponsor on 3''d August 2023. The Committee has received
submissions from various stakeholders.
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MIN.NO.4O3 NA/LABOUR /EOz,S: PENDING BUSINESS BEFORE THE COMMITTEE.
The following business has been committed to the committee;



3. Meeting with MDAs under the purview of the Committee on the status of Budget
implementationFY 2,o2,2,/2,3. The committee is meeting with the MDAs and independent
Commissions on 9th and loth August.

CPA Charity Kisotu, Vice chairperson, Public Service Commission accompanied by Dr. Joyce
K. Nyabuti, Commissioner; Dr. Simon Rotich, Commission Secretary/CEO; Mr. Maina
Njoroge, Director, Finance, Planning and Resource Mobilization and Mr. Musa Cherogony,
Deputy Director, Legal Services appeared before the Committee and submitted as follows;

Mr. Maina Njoroge, Director, Finance, Planning and Resource Mobilization, submitted as
follows on the requested information;

The Commission's total actual revenue for the 2022/23 financial year was Kshs. 2,364,92q,566
broken down as follows, Recurrent exchequer issues of Kshs.2,3++,945,+71.95 and Kshs. 19,979,O94,
for Development. In addition, the Commission raised Kshs. 14,68?,++5.65 in Appropriationln-Aid
(AIA) during the year largely from the competency assessment exams.

)uring the period under review, the Commission engaged various development partners to explore
areas of collaboration, technical and financial support. Under the World Bank-supported Program to
strengthen Governance for Enabling Service Delivery and Public Investment in Kenya (GESDeK t),
which is coordinated by the Public Finance Management Reforms (PFMR) Secretariat, the
Commission was allocated Kshs. 18 million.

In addition, Mozilla Corporation is supporting the Commission in the development of a new website
among other partnership initiatives. This exercise will be completed and commissioned during the
first quarter of zoz,s/ s,+ financial year.

The Konza Technopolis Development Authority donated two (z) Idea Hubs for Video Conferencing
Solutions and fifty (5o) Desktop computers for the Commission's ICT training Centre as part of the
Jitume Program.

With the support of the Commonwea.lth Fund for Technical Cooperation (CFTC), the Commission
benefitted from a [radership Development Training Programme for the Commission Board.

uring the period, the Commission held several engagement meetings with the World Bank. Arising
^rom this engagement, the Commission will be one of the state agencies that will play a key role in
the following programs supported by the Bank.

a) Kenya Urban Support Program II
The State Department of Urban and Housing will be coordinating the program. The program
aims at supporting the municipalities in some selected Counties.

b) Kenya County Governance and Performance Program (CGPP)
This is being coordinated by the State Department of Devolution, and it is to be implemented
by the county governments and some capacity building by select national level agencies,
including the PSC.

c) The Governance for Enabling Service Delivery and Public Investment in Kenya II
(GESDeK II)
This is coordinated by the PFMR Secretariat and supports national Ievel PFM and Public
Sector Management Reforms at the national level.

3

MIN. NO. 4O4 NA/LABOUR/9,OES: MEETING ON THE STATUS OF BTIDGET
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In implementation of the above proglammes, the Commission will play a key role in supporting
devolution in Kenya, specifically in areas of governance, supporting establishment of municipalities,
and other HR-related matters.

Actual expenditure by Yote and Programa

The Commission's efliciency in utilization of allocated funds has been high over the years and stands
at 97 per cent during the period under review. The Commission utilized Kshs. 2.4o billion from an
allocation of Kshs.2.r1.8 billion with an unspent balance of Ksh.z0.5z million as summarized in Table
t here below: -
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Budget Item
Printed

Estimates Supplementar
y Estimates

Approved
Estimates

Actual
Expenditure Balance

Absorptio
n Rate

r. Gross Recurrent 9,555.A4 - r os.38 9,452.46 9,379.61 72.A5 96Yo

A-I.A -1.OO - l7.oo - t 8.oo -14 69 -3.3 I 82o/o

Net Rccurrent 9,554.a4 -r 20.38 9,43,*.46 9,364.92 69.54 g7o/o

Compensation to
Employees (PE): r,868.O6 -5r.98 1,816.79 7,8O7.14 9.64 99"/o

PSC Sccretariat
(Including Pension &
Gratuity)

868.O6 26.60 894.09 o.58 lOOo/o

PSIP (Interns stipend) l,ooo.oo -7 7 .88 922.19 919.06 99o/o

Non-Discretionary
Expenditure
(a+b+c+d+e+fl:

r I7.9,1 -18.55 179-39 179.99 6..1,O 9 60/o

a) Utilities (Electricity
& Water) ll.l5 ll.l5 9.76 1.99 88o/o

b) Communication
(Telephone, Airtime,
Leased Lines & Courier)

37.i5 -s.55 3+.20 92.48 t.12 9 5o/o

c) Rent (Bruce House) ro. 15 o.oo lo. l5 9.64 o.5 r 95%
d) Insurance (Medical

& GPA) 8,r.5I 27 .OO I I 1.59 ro8.92 2.67 9 8o/o

e) Contracted Guards
& Cleaning Services

1o.90 ro.90 lo. l9 o.lt 99o/o

f) Car Loan and
Mortgage

4,t.oo -42.OO 2.OO 2.OO lOOo/o

Other Recurrent (Core
Mandate Programmes)

489.8,1 456.29 401.68 54.61 88o/o

9. Gross Development 26.30 r 9.9 6.32 7 60/o

Total Recurrent and
Development

9,5a9.14 -l05.s8 9,474.76 9,s99.59 79.17 97o/o

Table I FY 9o99/9s Expenditure Analysis (Ksh. Millions)

The actual expenditure of Kshs. 1,8o7.14, million on Personnel Emoluments accounts for ?6 per cent
of the Commission's recurrent expenditure while Kshs. 4o1.68 million was utilized on the core
mandate programmes.

The Commission's planned activities fior the FY 2022/23 were carried out through the following
four (*) budget programs:

r) General Administration, Planning, and Support Services,
2) Human Resource Management and Development,
3) Governance and National Values, and
+) Performance and Productivity Management.

The Commission's actual expenditure by Programmes and Sub-Programmes is shown in Table I
here below: -

894.66

9.O6

o.oo

o.oo

-s3.55

o.oo 96.30



Name of the Programme & Sub-Programme
Actual

Expenditure
2029/ 93

SP l. l: Administration 860.O9 829.23

SP t.g: Board Management Servrces 45.72 44.86

Total Expenditure of Programme 1 905.89 474.O9

SP 2,1, Establishment and Management Consultancy Services 53.55 52.84

L94.58 I ?6.6 ISP 9.9: Human Resource Management

SP 2.9: Human Resource Development r,o90.86

Total Expenditure ofProgramme 9 1,356.53 1,520.32

SP s. t: Compliance and Quality Assurance 96.11 94.41

SP 9.9: Ethics, Governance and National Values .13.70 41. l3
Total Expenditure of Programme I 139.89 135.54

50.30 4,9.66SP 4.1: Performance & Productivity Mgt
50.30 49.66Total Expenditure of Programme 4

9,459.46 9,379.6r

26.30 19.98

9,47 4.7 6 9,599.59

-l8.oo - 111.69

Absorption
Rate

96%

98o/o

96Yo

9s%

91o/o

98o/o

98o/o

94o/o

97Yo

99o/o

9gyo

97o/o

7 60/o

Total Recurrent Vote

tevelo ment Vote

Total Ex nditure Vote

Table 9 Actual Expenditure by Programmes and Sub-Programmes (Kshs Millions)

l. Non-financial performance

The Commission's Annual Work Plan for FY 2022/23 derived its activities and targeted outputs
from the Strategic Plan 2or9-2* The allocated funds were applied to activities (planned targets) as

outlined in Table 5 here below.

P2: Human Resource Management and Development

g: Governance and National Values

P4: Performance and Productivity Management

Table s A summary ofthe performance status as at soth June 9023.

The Committee was informed that the analysis of targets performance implemented for the period
under review, shows that out of the 235 planned targets for implementation, a total of t?9 planned
targets were implemented at di{Ierent levels. However, 56 targets were not implemented due to
various reasons. Out of the 235 targets planned for implementatior., 123 (52.4yo) were attained as per
the set target (fully implemented), 56 (2s.8o/o) were on-going while 56 (23.8o/o) targets were not
achieved as projected.

The underperformance on some of the planned targets for the period was largely attributed to delay
in exchequer releases and implementation of austerity measures as directed by the National Treasury,
which resulted to non-implementation and postponement of the majority of targets. In addition, the
Commission was involved in many key assignments as requested by the new government, of which

5

Budget Programme Total Planned
Targets Frlly

Achieved
Ongoing Not

Implemented
160 89 99 98

4i 8 t9

2l lo 6 5

I I

Total 9s5 56 56

Percentage loo 23.4 23.8

Approved Budget
9092/ 93

l, 1o8.60

AIA

97o/o

97o/o

8904

P t: General Administration, Planning and Support
Services

723
59.s



had not been factored in the Annual work plan. It is inrportant to mention that the Commission
played a key role in the transition and organization of the new government.

However, targets which were not accomplished in the financia-l year have been prioritized in the FY
2O2s/24 Annual Work Plan.

e . Key Achievements under each Budget Programme

The Committee was further briefed on key achievements in the various programmes as annexed to
the minutes;

.9. Project information

l)uring the year, the Commission was allocated Kshs. 26.3m for Development Vote. An amount ol
Kshs. 19,9?9,O9.! was utilized to complete the on-going construction project of additional oflices on
the Sth floor (roof top) of the existing old office block. This project was completed and handed over
to the Commission during the period under review.

4. Information on re-allocations, pending payments and any liabilities incurred

The Commission does not have any pending payments with an age of over ninety days. However, at
the close of FY zOe2,/2,3 on SOth Jone 2023, the Commission had pending bills amounting to Kshs.
3+,19o,959.95 due to lack of exchequer provision.

r. The disparity between the absorption rate and the performance. The rate of achievement of the
set targets was not commensurate with the resources absorbed. The Committee was informed
that the underperformance was occasioned by lack of exchequer release and budget re-
alignments that resulted to budgets cuts on non-core areas such as training and capacity
building. Further, a bulk of the resources are utilised in the Public Service Internship
Programme (PSIP).

2. The unclear role of the Commission in the recruitment of TVET trainers. The Committee was
informed that the commission renders technical support services to the TVETs Boards. The
Commission builds capacity of the Boards to conduct recruitment of the trainers.

3. The key achievements submitted by the Commission had no corresponding resources utilized.
4. Further, the committee noted with concern the pending bills totalling Kshs.34,190,959.95

Pending payment to suppliers and contractors adversely affects their businesses in terms of
liquidity. The Commission assured the Committee that the pending bills will be prioritised as
the first charge inFY qo2s/q4.

5. The Commission needs to streamline performance in the public service through performance
management. Performance management should be institutionalized in the MDAs to create and
sustain improved performance in the public service.

Recommendation

The Commission was tasked to submit a detailed listing of key achievement and outputs against set
targets and the resources utilized.

SUBMISSIONS ON THE PLIBLIC SERVICE
coMMrssloN (AMENDMENT) BrLL, (NA BrLL NO. 6
OF eoee) BY PLIBLIC SERVICE COMMISSION

6

MIN. NO. 4o5 NA/LABOUR/ 9093

Committee observations.

The Committee made the following observations and recommendations;



Mr. Musa Cherogony, Deputy Director, Legal Serviccs, Public Service Commission submitted
as follows;

Proposed Section 34
On the proposed amendment to Section s+ of the Act to provide for non-payment of acting allowance
beyond six months the Commission submitted that whereas the objective of the proposed amendment
is to ensure vacant positions are filled expeditiously, not all positions which oflicers are appointed to
act are available for filling.

There are circumstances where substantive holders are lawfully authorized to be away for a period
exceeding six months and therefore the post cannot be filled. This include; officers on secondment,
leave ofabsence granted to a spouse ofa foreign service officer who has been posted outside Kenya
during the tour ofservice for the foreign service officer. Staffof universities also take sabbatical leave
and various universities prescribe different periods for the sabbatical leave. Some have 9 months some
have one year. It will not be fair to have an oflicer perform duties in the higher office and not be
compensated.

The Commission proposed that, instead of the proposed amendment, the following proviso should
be introduced after 3+(s) to read:

'Prooided tltat an ofi.cer nay be appoinhd tn act bqond thc sit montlu period f the substantiae hoUer of the
offtce u on secondmznt or on authorized lzaae uthich etceeds sir months"

Justifi cation

The primary objective of acting appointment is to ensure continuity of service delivery so that
temporary or substantive vacation ofa position for one reason or another does not impede or disrupt
public service delivery.

Proposed Section 8O

On the proposed amendment to Section 80 of the Public Service Commission Act,2Ot7 to prescribe
the mandatory retirement age of 60 years, the Commission submitted that Regulation zo of the Public
Service Commission Regulations 202o provides as follows,

7o. ( t ) Subjrct to the Constitutio4 section SO of the Ac\ arE other rebaant utrittcn laut or a specftc
gournmmt poliq, the mandatory retiremznt age in the public service shall be-

(a) sitty yars;

(b) sit|-f:e yearsfor persons with disability; and

(c) such age as ma! be determined by the Commission for lechtrers and research scimtists seraing in
public uniaersities, research institutions or equiaalznt irtstitutions as determined b1t Commission in
consultation uith such uniaersities, research instihttions or equiaalent institutions.

And

(0) Subject to section So (Z) of the Act, in determining whether to tngage an ofi.cer aJler attainment
of retirerntnt age, the Commission shall futermine and doanrnent the rare knowledge, skills or
cotnpetencies that the offrcer possesses.

(7) In thts reguhtion-

(a) "rare hnoutledge, skilk and competencies" means knoutledge, skills and competencies that are scarce,

unique and not readily availabb in the job market.

7



'I'hc regulation above serves to address special circumstances that may be considered in exceptional
cases. Some ofthese cascs include where capacity in the public service is lacking or specific skills are
required and not readily available; personal staffof specified state oflicers as determined from time
to time; and succession management challenges due to intermittent recruitment freeze.

Further, the Commission submitted that;

Article 234 (s) excludes an office of High Commissioner, Ambassador or other diplomatic or Consular
representative of the Republic; from the mandate of Public Service Commission.

Article 2s4 (4) o[the Constitution provides that the Commission shall not appoint a person to hold
or act in any office on the personal staff of the President or a retired President, except with the
consent ofthe President or the retired President.

Regulation ct of the PSC Itegulations 2o2o gives the Commission responsibility flor appointment of
Advisors to the President, Deputy President and Cabinet Secretaries. These Advisors are identified
and recommended by the specified State Oflicer.

Putting the blanket age of sixty years will disadvantage persons with disability, lecturers and
research scientists serving in public universities and research institutions.

Kenya's Vision 2O9O and African A genda2063 both recognize the role played by science and scientific
organizations in achieving developmental objectives. Subjecting lecturers and researchers to
retirement at sixty years of age will have an impact on their role in manpower development and
promotion of science and innovation and may result in them seeking greener pastures elsewhere
resulting in brain drain from the country.

The scope of mandate of the Public Service Commission pursuant to Section 3 of the Public Service
Commission Act 2011 applies to persons holding offrces in the public service and excludes offices or
positions subject to:

i) The Parliamentary Service Commission

ii) The Judicial Service Commission

iii) The Teachers Service Commission

i") The National Police Service Commission

The Commission proposed that the Committee may consider retaining the retirement age in the
Regulations (which are approved by Parliament through the Statutory Instruments Act 20 l3) rather
than legislating it in the Act.

Justification

Legislating in an Act will tie the hands of the executive for whom the Commission recruits and
appoints in the event there is need to review the retirement age like it was done in 2oo9 when it was
increased from 55 to 60.

8

v) An office in the service ofa county except on hearing and determining appeals from county
Governments' Publ ic Service (2 3 4(2)(l)

Therefore, amendment of the Public Service Commission Act,2oll will not stop these other Service
Commissions from extending service beyond 60 years unless each ofthe enabling pieces oflegislation
of the various Commissions are similarly amended.



' -lhe Commission further proposes that there is need to enact the Public Service Management Act
which will apply across the entire spectrum of the public service covering all Service Commissions

- and County Public Service Boards and County Assembly Service Boards just like the Public Finance
Management Act applies to all public institutions.

Committee observation.
The committee proposed that Section 94,of the Act be amended to provide for a further extension of
the acting period to a further six (o) months after the expiry of the initial six months. After the expiry
of the twelve months the position should be competitively filled or the acting olficial confirmed for
appointment. This will only apply to positions available for frlling.

The Commission was agreeable with the proposal

Committee recommendation

MIN. NO.406 NA/LABOUR/9,OSS: MEETING ON THE STATUS OF BUDGET
IMPLEMENTATION FY 2,O2,5,/9,s WITH SALARIES
AND REMUNERATION COMMISSION.

Mr. John Kennedy Monyoncho, Commissioner, Salaries and Remuneration Commission (SRC)
representing the Chairperson; Ms. Ann Gitau, MBS, Commission Secretary/CEO, SRC; Sen.
Isaac Melly, Commissioner; Ms. Nelly P Ashubwe, Commissioner and Ms. Mary C Konuche,
Head of Finance appeared before the Committee and submitted as follows;

Ms. Ann Gitau, MBS, Commission Secretary/CE.O, SRC submitted that;
l. On the Financial performance by Vote and program.

The Commission's Vote is R-9o8r Salaries and Remuneration Commission which has one
programme which is Remuneration and Benefits management.

g. Actual Revenue Receipts (Exchequer issues, Donor and Appropriation in Aid)

The actual receipts were as tabulated below;

Descri tion

Table 4. Actual Revenue Receipts (Exchequer issues, Donor and Appropriation in Aid)
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Printed Estimates Revised Estimates Actual Receipt

Exchequer Issues 619,500,OOO 502,338,O25

Other Receipts

Appropriations -in-Aid
Grants from Development
Partners

6 r 9,500,ooo 5o4,921,2O3 5O9,S38,O9S

The Committee directed the Commission to fast track the drafting and committal to Parliament of
the Public Service Human Resources management Bill which is to create common norms and
standards in the Public Service.

50+,951,203

Total



3. Actual Iixpenditure by Vote (R 9o8l) and Program (Salaries and Remuneration
Managernent)

The Commission does not have a development budget. The actual expenditure by vote and
programme were as follows;

Description Gross Estimates
Revised Net
Estimates

Cumulative
Expenditure

Absorption
Rate

Compensation to Employees 904,400,ooo 27 5,7 48,OOO 27 5,445,3 12 99.89o/o

Use of goods and services 193,625,OOO 196,464,596 199,+33,7+4 91 .9 5o/o

Capital expenditure r 14,475,OO0 32,708,601 90,625,189 93.63o/o

I'otal 61C,500,OOO 5O4,99t,2O3 498,5O4,945 98.13o/o

Table 5 Actual Erytenditure by Vote (R eoal

4. Non-financialperformance

The committee vr'as further briefed on actual outputs achieved lelative to the set targets in the
2022/23 programme-based budget as summarised and annexed to the minutes

5. Project information

The Commission does not have any capital projects.

6. Information on reallocations, pending payments and Iiabilities.

a) Reallocations
The Commission sought and received authority flrom the Nationa] Treasury lor rea-llocation of
funds as tabulated below.

7-able 6 Re-allocation of funds

No Date Rcallocation Amount Remarks
From To

I 15/11
/zoqz

99tO900
(Communication,
Supplies and
Services-
Telephone)

(r,soo,ooo) 9211900
(Fuel, Oil
and
Lubricants)

,!,ooo,000 Approved
by the
National
Treasury
on
r5/ rs/qo
2
2 vide
letter Refl
RES
208r/22/
0
r/'A'(e)

22tO300
Domestic Travel
and Subsistence

(s,ooo,ooo)

29r1300
(Other operating
expenses-
Education and
Library Services)

(5oo,0oo)

Total (+,ooo,oo) 4,,OOO,000

t0



ReallocationNo. Datc
From Amount TO Amount

Remarks

99tt300
(Other operating
expenses)

(s l5,5 ro) 2910200
(Communic
ation,
Supplies
and
Services-
Courier
services)

300,000

Machiner

(8,8e+,74s) 29rO300
(Domestic
Travel and
Subsistence

3,r20,572

297o5o0
(Printing,
Advertising
and
Information
Su lies

s00,ooo

29r08o0
(Hospitalit
ySupplies
and
Services-
Conferences

3,67t,t27

20/o4
/q,oq,s

229091O
(Maintenanc
eof
Computers,
Software
and
Networks

2,408,554

Approved
by the
National
Treasury
on
os/05/zo
o

3 vide
letter Refl
RES
208r/22/
o
r/'A'(22)

'lotal 9,740,2531@)
Table 7 Re-allocation of funds

7. Pending paJrments

As at the close of the financial year, Commission did not have pending payments that were over
ninety (9o) days.

Committee Observation
The Committee queried on the compliance rate of the advices issued by the Commission through the
gazette circulars. The Commission decried inadequate resources to track the implementation of
advices issued. Follow up to establish the status of implementation is pegged on resources and
therefore there is a need to facilitate the Commission to elfectively perform its mandate.

MIN. NO.4O7 NA/LABOUR/9,OES: ANY OTHER BUSINESS
No other business arose.

MIN. NO.4.O8 NA/LABOUR/9,O9,5: ADJOLIRNMENT/ DATE OF NEXT MEETING
There being no other business, the meeting was adjourned at twelve minutes past six o'clock. The
next meeting will be held on notice.

ll

3rtll00
(Purchase of
specialized plant,
Equipment and
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MINUTES OF THE 59ND SITTING OF THE DEPARTMENTAL COMMITTEE ON
LABOUR HELD ON WEDNESDAY gTH AUGUST 9O2S IN KONGAMANO 'A'
CONFERENCE ROOM, TAMARIND TREE HOTEL, NAIROBI COUNTY AT 9.OO AM

PRESENT

t

1. The Hon
c. The Hon
s. The Hon
+. The Hon
5. The Hon
6. The Hon
z. The Hon
8. The I{on
9. The Hon

APOLOGIES
t. The Hon
2. The IIon
3. The Hon
+. The l{on
5. The Hon
o. The IIon

COMMITTEE SECRETARIAT

t. Ms. Rose M. Wanjohi
2. Mr. Samuel Wanjiru
3. Mr. Fredrick Muthengi
4. Ms. Fiona Wanjiru
5. Mr. Timothy Chiko
6. Mr. Alex Amwata
?. Ms. Wambui Nyachae
8. Ms. Rehema Koech
9. Ms. Rinha Sainey
lo. Ms. Zainabu Wario

Chairperson
Vice Chairperson

Karemba Eric Muchangi Njiru, M.P.
Muli F'abian Kyule, M.P.
Kiti Richard Ken Chonga, M.P.
Wambilianga Catherine Nanjala, M.P
Abdullahi Amina Dika, M.P.
Chiforomodo Mangale Munga, M.P.
Kihungi Peter Irungu, M.P.
Sankaire Leah Sopiato, M.P.
Siyoi Lillian Chebet, M.P.

K'Oyoo James Onyango, M.P
Kagesi Kivai Ernest Ogesi, M.P
[,omwa Joseph Samal, M.P.
Omwera George Aladwa, M.P
Aburi Donya Dorice, M.P.
Barasa Patrick Simiyu, M.P.

Senior Clerk Assistant
Clerk Assistant III
Deputy Director PBO
Legal Counsel III
Research Officer III
Hansard Oflicer III
Research Officer III
Audio Officer III
Media Relations Offrcer III
Serjeant at Arms

AGENDA
l. Prayers
2. Preliminaries.
9. Confirmation of Minutes.
+. Matters Arising;
5. Pending Business;

i. The Public Service Commission (Amendment) Bill No.6 of 2,o2,s

ii. Employment (Amendment) kgislativ e Proposal, zoz2.
iii. Meeting with MDAs under the purview of the Committee on the status of Budget

implementation FY zocz, / s,s

6. Consideration of the Draft report on the proposed Employment (Amendment)Bill,9o29
7. Consideration of the Draft report on the Public Service Commission (Amendment) Bill No

6 0f 9093
8. Meeting on the Status of Budget Implementation FY 9099/cs with

i. State Department for Public Service
9. Submissions on the Public Service Commission (Amendment) Bill, (NA Bill No. 6 of 2o2g)

by the Public Service Commission
lo. Any Other Business.
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The Chairperson called the meeting to order at twenty-two minutes to ten o'clock and thereafter said
the Prayer. Self-introductions were made.

MIN.NO.392 NA/LABOUR/9,O2,5: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING.

Minutes of the 4,7th Sitting were confirmed as being a true reflection of the proceedings of the meeting
as proposed by The Hon. Muli Fabian Kyule, M.P and seconded by The Hon. Abdullahi Amina Dika
M.P.

Minutes of the 4,8th Sitting were confirmed as being a true reflection of the proceedings of the meeting
as proposed by The Hon. Kiti Richard Ken Chonga, M.P and seconded by The Hon. Chiforomodo
Mangale Munga, M.P.

Minutes of the 4.9th Sitting were confirmed as being a true reflection of the proceedings of the meeting
as proposed by The Hon. Kiti Richard Ken Chonga, M.P and seconded by The Hon. Abdullahi Amina
Dika, M.P.

Minutes of the sotl'Sitting were confirmed as being a true reflection of the proceedings o[the meeting
as proposed by The Hon. Chiforomodo Mangale Munga, M.P. and seconded by The Hon. Kiti
Richard Ken Chonga, M.P.

Minutes of the 5 l"t Sitting were confirmed as being a true reflection of the proceedings of the meeting
as proposed by The tlon. Muli Fabian Kyule, M.P and seconded by The l{on. Kiti Richard Ken
Chonga, M.P.

MIN.NO.993 NA/LABOUR / 9O2 3I MATTERS ARSISING.
There were no mattet's arising.

MIN.NO.sg.* NA/LABOUR/ 9,OgS: PENDING BUSINESS BEFORE THE COMMITTEE.
The follorving business has been committed to the committee;

Employment (Amendment) kgislative Ploposal ,eo2eby Hon. Didmus Wekesa Barasa, M.P
rvhich seeks to amend the provisions of the Employment Act, 2oo1 to regulate the transfer of
employees by employers fi'om one place of rvork to another. It seeks to provide clarity on the
modalities of transfer in good faith and in a fair, meritorious and rational manner that rvill
benefit both the employee and the employer by preventing demoralization, dissatisfaction and
tamily disintegration and disorientation on the part of the employees.

Status
Received comments from the Attorney General (who was seeking comments from the aflected
agency) and Kenya Law Reform Commission. The Committee met with the sponsor of the
proposal, Hon. Didmus Barasa, MP

"2. The Public Service Commission (Amendment) Bill, No.6 of gog,s by I{on. Benjamin Mwangi,
MP seeks to amend the Public Selvice Commission Act,2ot7 to prescribe the mandatory
retirement age of sixty years in the Act. The Bill also intends to address the issue of an oflicer
acting in a position for more than six months.
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I l. Adjournment.

MIN. NO.99 I NA/LABOUR/ 9,O9,5: PRELIMINARIES.



Status
Bill advertised seeking public memoranda on 7th July 2023 for 14 days which ended on 2lst
JuJy 2023. The Committee met with the sponsor of the bill on 9''d August 2023.lt has received
submissions from various stakeholders.

MIN. NO.395 NA/LABOUR/SOSS: CONSIDERATION OF THE DRAFT REPORT ON
THE PROPOSED EMPLOYMENT(AMENDMENT)
BILL eo22 (LEGTSLATTVE PROPOSAL) BY HON.
DIDMUS BARASA, MP

Ms. Fiona Wanjiru, Legal Counsel, guided the Committee through the draft report on the proposed
Employment (Amendment) Bill,2022.The Committee observed and proposed as follows;

Proposed section l5A (l)

That Section l5A (l) providing for the definition of the rvord 'transfer' be redlafted to specify that
'transfer' relates to a change ofthe geographical location ofan employee's station ofwork.

Justification
The definition as originally drafted leaves room for multiple interpretation as is the case of mergers
or acquisitions, an employee's place of rvork may equally be moved fi'om one place to another.

Committee recommendation
The Committee agreed

Proposed section tSA (*)(a)
That Section l5A (4.Xa) of the proposed bill requiring that an employee who is to be transflerred be
given a six months' notice in writing of the intended transfler or pay of one months' wage or salary
in Iieu of notice, be deleted.

Justification
The deletion ofparagraph (a) is necessary to align the provisions on change in terms ofa contract of
service as provided for in section to(s) of the Act and Article 4,1(l) of the Constitution of Kenya,
2olo, that every person has a right to fair labour practices.

The transfer should be affected by the employer in consultation with the employee and contract
revised to reflect the change.

Committee recommendation
The Committee agreed

Proposed section trA (+)(e)

Section tsA (+)(e) which proposes that the consent ofthe employee is required before eflecting the
transfer be deleted.

Justification
An employer is free to allocate or organize work as it deems prudent to achieve optimum results, and
that as per article .n I ( t ), every person has a right to fair labour practices and as held in the matter of
Henry Ochido v NGO Co-ordination Board [2o15] eKLR, at the minimum, prior consultations
before a transfer are required to enable an employee organize themselves.

J

3. Meeting with MDAs under the purview of the Committee on the status of Budget
implementation FY so"2"2/s3. The committee is to meet with the MDAs and independent
Commissions on gtl' and lotl' August.



In addition, cross-border practice (Europe), change in employee's place of work is considered a
change in the employee's working conditions and therefore can be decided upon by management
where the new place of work is located within the same geographical sector, but where the new place
of work is not located within the same geogl'aphical sector, the change will be considered an
amendment to the employment agreement and therefore, would require the employee's formal
consent.

The transfler of employees from one location to another can be an eflective tool to optimize
performance at the workplace. However, if used arbitrarily and without due regard for the employees'
welfare, it can negatively aflect employees' performance. In addition, in undertaking the consultaiions
with the employee, all relevant factors must be taken into account including family obligations.
(Republic vs Deputy General of National Police Service & 2 others ex-parte PC Stephen Mithenge
(eots)

Committee recommendation
The Committee agreed.

Having considered the submissions from the sponsor ofthe legislative proposal and the stakeholders
the Committee unanimously adopted the Draft Ileport on the Proposed Employment (Amendment
Bill), 2022 and recommended its publishing as proposed by Hon. Wambilianga Catherine Nanjala,
M.P. and seconded by Hon. Muli Fabian Kyule, M.P.

MIN. NO. 396 NA/LABOUR/EO9,S: CONSIDERATION OF THE DRAFT REPORT ON
THE PUBLIC SERVICE COMMISSION
(AMENDMENT) BILL, NO 6 OF eoes By HON.
BENJAMIN G. MWANGI, MP.

Ms. Fiona Wanjiru, lrgal Counsel, guided the Committee through the draflt report on the Public
Service Commission (Amendment) Bill No. 6 of 2o2s. The Committee observed and proposed as
follows;

Proposed Section 3,1,

On the proposed amendment of section 3+ of the Public Service Commission Act (No. to of golT) to
provide that an officer working in an acting capacity will not be entitled to an acting allowance after
six months, the committee noted that the amendment may oflend the constitutional right to fair
labour practices under Article 41. Equal remuneration for rvork ofequal value, is a fair labour practise.

Currently section 5 o[the Employment Act,2oo7 provides that an employer shall pay his employees
equal remuneration flor work of equal value in order to prevent discrimination in remuneration.

Committee recommendation

The committee proposed that Section s+ of the Act be amended to provide for confirmation of
appointment of the officer acting after the expiry of the six months or competitive filling of the
position.

Proposed section 80

The proposed amendment to Section ao of the Public Service Commission Act, ZolT to prescribe the
mandatory retirement age of 60 years,

Justification
Article 24 (l) as read with Article zr of the Constitution allows limitation of the rights guaranteed
by Article 27, so long as the conditions set in Article 24, are satisfied. Article z*( t) provides that a
right or fundamental freedom in the Bill of Rights shall not be limited except by law and only to the
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extent that such limitations are reasonable and justifiable. In this instance, the limitation of age does
not amount to discrimination as it is justified under Employment law and practice. It also allows for
continuity in the sector and the absorption ofyoung professionals. Thus, reasonable andjustifiable.

The proposed amendment would also align the National Social Security Fund Act (No. +5 of zots)
provision on the age of retirement provided for in section 2 of the Act. "pensionablz age" rneans the age

of sitly years.

Committee recommendation
The Conrmittee agreed with the amendment

The Draft Report on the Public Service Commission (Amendment) Bill No. 6 of 2o2s was
unanimously adopted having been proposed by Hon. Wambilianga Catherine Nanjala, M.P and
seconded by Hon. Muli Fabian Kyule, M.P.

The Chairperson informed the committee of the receipt of a letter from Mr. Amos N. Gathecha,
Principal Secretary, State Department for Public Service, requesting the Committee to reschedule
the meeting with the Ministry to another date due to a scheduled offrcial foleign engagement.

Mr. Fredrick Muthengi, Deputy Director, Parliamentary Budget Office, briefed the Committee on
the submissions from the State Department for Public Service on the status of budget implementation
for the FY 2022/23 as follows;

l. Financial performance by Vote and Programme

a. Actual revenue receipts

The State Department had an approved allocation of KSh. lo.oo billion composed of KSh. s.zs billion
under recurrent and KSh. o.27 billion under development. The major source offunds under recurrent
were the exchequer and local AIA mostly for the Kenya School of Government while development
financing was from the exchequer and a grant from JICA.

The State Department had exchequer requested of KSh. 2,99 billion for both recurrent and
development budget. However only KSh. 7.55 billion was received by the end of the financial year.
This represented, a95o/o financing o[the approved budget. The unspent budget became part ofthe
pending bills for the state Department.

In total, the State Department spent 92o/o of the total allocation as indicated in tables below

Source of Funding Gross Estimates FY
eoee/2s (KSh.)

Cumulative
Expenditure (KSh.)

Remarks/
absorption

Current Expenditure
Exchequer i ,8 ra, ,o2 t ,i 30 i,459,992,852 950k
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MIN. NO.997 NA/LABOUR/9,O9,52 MEETING ON THE STATUS OF BUDGET
IMPLEMENTATION FY 2022/23 \MITH STATE
DEPARTMENT FOR PUBLIC SERVICE

F'urther, the State Department expected to raise KSh. 1.9 I billion from sale of good and services
under the recurrent budget mainly through the Kenya School of Government. By the close of the
financial year, the State Department had collected KSh. 1.61 billion or a+% of the targeted revenlre.
The target was not met due to austerity measures during the financial year that targeted training
allocation in all MDAs.



Total Current Expenditure 9,797,r91,730 9,OO6,140,988 93o/o

Development Expenditure
Exchequer r 7,1,,087, 150 9i,525,OOO
Appropriations In Aid-Grant loo,loo,000 9 8,8 7 8,8.19

Total Development Expenditure 274,187,l50 196,4O9,84t 7 9o/o

Total Expenditure ro,ool,378,88o 9,9O9,544,95r 92o/o

ro riations In Aid r,9 l5,l70,ooo 1,6 1o,068,802 84Yo

Table t Budget implcmentation status by source offunding

b. Actual expenditure by vote and programme

The State Department for Public Service has two programmes and nine sub programmes that fall
under this esteemed Departmental Committee on Labour. Table z below provides actual expenditure
per proglamme and sub programme for the financial year 2022/23.

Table e ActuaI expenditure by vote and programme

c. Actual Expenditure by Economic Classification

In addition, the State Department spent 947o of the compensation to employees due to the component
of AIA that was not collected as envisaged. Expenditure under use ofgoods and services was 650lo as
a result oflack exchequer to finance the various commitment at the end ofthe financial year. Table
3 belorv provides mol'e information on l'ecurrent and development expenditures by economic
classification.

Expenditure
Classification

by Economic Gross Estimates FY
eoee/e$ (KSh.)

Remarks/
absorption

Current Expenditure
Compensation to Employees 865,386,OOO 81o,293,766 9*o/o

Employer Contributions to National
Social and Health Insurance Scheme

5,400,ooo,ooo 5,400,ooo,ooo lOOo/o

Use of Goods and Services I,O40,846,76 I 671,358,169 6 5o/o

Social Benefits 96,8 14,796 68,6 5i ,i i 5
Current Transfers 2,2i 5,225,t13 .2,O.2t,459,tO+

Acquisition of Non-Financial Assets 48,919,O00 34,3i t,5-t4
Total Current Expenditure 9,797,191,7 30 9,006,140,388 93o/o

Development Expenditure
Use of Goods and Services lo l, r 50,ooo 98,878,843 98o/o

Capital Transfers
Agencies

to Government
130,5+o,750 80,o95,OOO 6lo/o
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Programme/ Sub- Programme Gross Estimates FY Cumulative
Expenditure

Absorption

FY goeq / 9s FY c,oqg / 9s FY2o9s/ 9s
PROGRAMME r: Public Service Transformation
SP t . t: I'Iuman Resource Management 5,i4r,995,469 5,69 1,240,645 99o/o

SP t.s, IIuman Resource Development 2,570,365,3 r9 88%
SP t.9: Management Consultancy Services I ti ,65i ,86i l r 6,904,702 99o/o

SP t.+, Iluduma Kenya 921 ,399,i 32 6SYo

SP 1.5: Performance Management i t,201,238 5i,t34,59"2 8Oo/o

SP 1.6: Public Service Re(brms 88,33+,ri.2 56, l3 I,669

Sub-Total 9,5t6,955,797 8,782,58a,599 92o/o

PROGRAMME 9: General Administration, Planning and Support Services
SP9.l: Human Resources and Support Services 428,tog,828 364,384,164 I5o/"

SP9.2: Financial Management Services 5 l,969,650 99o/o

SP9.3: Information Communications Services 4,3 5'2,605 4,2 56,3"20 98o/o

Sub-Total 4A4,495,OA3 419,955,639 870/"

GITAND TOTAL ro,oor,978,88o

567o

99o/o

Cumulative
Expenditure (KSh.)

i lo/o

89o/o

i Oo/o

2,26 t,460,01 4

599,i t6,991

64o/o

5 r ,9 15, 148

9,2O2,544,95r 92o/o



Acquisition of Non-Financial Assets 42,496,+OO 17,500,ooo 4lo/o

Total Development Expenditure 974,187,t50 t 96,,1o3,8.15 7 9o/o

Total Expenditure ro,ool,378,88o 9,2O9,544,951 92o/o

Table s Expenditure Status by Economic Classilication

9. Non-Financial Performance

The State Department achieved several targets in the FY 2022/2023 under the following divisions
as outline in the detailed summary rvhich is annexed to the minutes.

i) Human Resource Management Policy
ii) Human Resource Development
iii) Public Sector Reforms and Transformation
iu) ManagementConsultancyServices
v) Huduma Kenya Programme

3. Projects Information

The meeting was informed that the State Department for Public Service has seven (?) projects as

presented in the table below.

Table e Project status as at slst June 9O9S-Ksh. in Millions

The State Department has projects rvith a total cost of KSh. 28.6 billion comprising of KSh. 2s.2
billion from the Government of Kenya and KSh. o.a billion of Development Partner's support.

4. Information on Reallocation, Pending Bills and Liabilities
i) Information on Re-allocation

The State Department requested for reallocation during the FY 2022/23 that were approved in the
two supplementary estimates that were done during the financial year.

ii) Pending bills with an age of ninety days

7

Project Code and
Project Title

Financing Actual
Cunrulative
Exp. up to
Soth Junc
9099

Approved
budget
9os2/9s

Actual
Expenditure
9099/93

Outstanding
Project Cost
as at Soth
June 9023

Estimated
project
cost

Source of
fund

KSh. Million
lmplementation of
Huduma Service
Delivery Channels 95,O30.O0

GOK
(Exchequer) n,329.O3 3.9. t O I {i,(;f13.4? s:tul,

Completion of
Tuition complex at
KSG Matuga

GOK
(Exchequer)

l() t.rio 124..4<) 15.(x) 69u.20 t 6n/"

Completion o[
hostels I l, bed
capacity single
rooms at KSG-
Embu l,r00.oo

GOK
(Exchequer')

t++.17 32.!tO 45.OO l,o 1o.8.9 t(;ol,
Completion of'
tuition complex at
KSG-Baringo (i91r.50

GOK
(Exchequer')

t Ifi.oo 73.(iO .Jo.(x) e+ol,

Japanese Crants
lbr Human
Resource
Development
Scholarships (JDS) l(x).lo l00.lo Iu.87 .29IJ.43 ,too/"

Upgrading
GHRIS

ol
500.(x)

GOK
(Excherlrrer') .90.(x) 6.:tl 530.OO 5"1,

TOTAL 2A,65 5.90 8,8 99. r O 91rD.O7 r 96.J7 19,696.43 3eo/o

Project
Completion %
as at SOth Junc
9023

ti .50

74.ir.OO

4.7 5.50

49 7.4.0 Donor'



The State Department has a pending bill of KSh. t.?o billion composed of KSh. t.63 billion under
recurrent in the FY 2022/23, KSh. 19.s4 million under Development in the same period. The total
amount has KSh. I I1.59 million historical pending bills. The pending bills include KSh. t.za billion
for the civil servants enhanced medical scheme that was declared as a pending bill in 2.O2, t / 2,e. This
rvas subsequently paid as a first charge in the F-Y 2022/23. The deficit created by charging the
pending bill did not get budget allocation during the t'inancial year. The bills also include KSh. 77.76
million for Jubilee I{ealth Insurance meant for the senior civil servant medical scheme. The Jubilee
insurance pending bill is as a result of lack of budgetary provision of KSh. 35.oo million and lack of
exchequer of KSh.42.z6 million.

MIN. NO.598 NA/LABOUR/SOSS: ANY OTHER BUSINESS
No other business arose.

next meeting will be he

SIGNED DAl'E til"rli-: 3:-1
(CHATRPERSON)

8

MIN. NO. 999 NA/LABOUR/SOSS: ADJOURNMENT/ DATE OF NEXT MEETING
There being no other business, the meeting was adjourned at eighteen minutes past one o'clock. The

on notlce.



MINUTES OF THE 4.8TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
LABOUR HELD ON THURSDAY 4TH AUGUST 9029 IN THE COMMITTEE ROOM, gND

FLOOR, CONTINENTAL HOUSE, PARLIAMENT PRECINTS AT Ts.ooPM

PRESENT

Kagesi Kivai Ernest Ogesi, M.P
[,omwa Joseph Samal, M.P.
Omwera George Aladwa, M.P
Abdullahi Amina Dika, M.P.
Aburi Donya Dorice, M.P.
Kihungi Peter Irungu, M.P.
Sankaire l*ah Sopiato, M.P.
Siyoi Lillian Chebet, M.P.

The Hon. Benjamin G. Mwangi, M.P

APOLOGIES
l. The Hon
z. The Hon
3. The Hon
4. The Hon
5. The Hon
6. The Hon
7. The t{on
s. The Hon.

Chairperson
Vice Chairperson

IN ATTENDANCE

Senior Clerk Assistant
Clerk Assistant III
Research Officer III
Research Olficer III
Audio OIIicer III
t egal OIIicer II
lfansard Olficer III
Serjeant at Arms
Media Relations Oflicer III

l. The Hon. Karemba Eric Muchangi Njiru, M.P.
2. The Hon. Muli Fabian Kyule, M.P.
5. The Hon. K'Oyoo James Onyango, M.P
+. The Hon. Kiti Richard Ken Chonga, M.P.
5. The Hon. Wambilianga Catherine Nanjala, M.P.
6. The Hon. Barasa Patrick Simiyu, M.P.
7. The Hon. Chiforomodo Mangale Munga, M.P.

COMMITTEE SECRETARIAT

l. Ms. Rose M. Wanjohi
2. Mr. Samuel Wanjiru
3. Ms. Wambui Nyachae
4. Mr. Timothy Chiko
5. Ms. Rehema Koech
6. Ms. Fiona Githunguri
7. Mr. Alex Amwata
8. Ms. Zainabu Wario
9. Ms. Rinha Sainey

AGENDA
l. Preliminaries.
2. Confirmation of Minutes.
s. Matters Arising;
+. Pending Business;

i. The Public Service Commission (Amendment) Bill No.o of soq,s
ii. Employment (Amendment) Irgislative Proposal, 2O23.

iii. Meeting with MDAs under the purview of the Committee on the status o[ Budget
implementati on FY 2,o2,"2 / z s

5. Briefing by the Legal Counsel on the Public Service Commission (Amendment) Bill No. o
of 9,o9,s.

6. Meeting with Hon Benjamin G Mwangi, MP (Sponsor) and the Public Service Commission
on the Public Service Commission (Amendment) Bill No 6 2023.

7. Any Other Business.
8. Adjournment.
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MIN. NO.s62 NA/LABOUR/ SOSS: PRELIMINARIES

The Chairperson called the meeting to order at forty five minutes past twelve o'clock. This was
followed by a prayer by The Hon. Kiti Richard Ken Chonga, M.P.

MIN.NO.96S NA/LABOUR/201231CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING.

This agenda rvas deferred

MIN.NO.S6.1 NA/LABOUR / 9O2 31 MATTERS ARSISING
There were no matters arising.

MIN.NO.365 NA/LABOUR/9O23'I PENDING BUSINESS BEFORE THE COMMITTEE.
The following business has been committed to the committee;

Employment (Amendment) l,egislative Proposal, 2022by Hon. Didmus Wekesa Barasa, M.P
which seeks to amend the provisions o[the Employment Act, 2OO7 to regulate the transfer of
employees by employers from one place of work to another. It seeks to provide clarity on the
modalities of transfer in good faith and in a fair, meritorious and rational manner that will
benefit both the employee and the employer by preventing demoralization, dissatisfaction and
family disintegration and disorientation on the part of the employees.

Status
Received comments from the Attorney General (seeking aflected persons) and Kenya Law
Reform Commission. Met with the sponsor of the proposal, Hon. Didmus Barasa, MP

The Public Service Commission (Amendment) Bill, No.o by l{on. Didmus Benjamin Mwangi,
MP LoZs seeks to amend the Public Service Commission Act, 2o l7 to prescribe the
mandatory retirement age of sixty years in the Act. The Bill also intends to address the issue
of an officer acting in a position for more than six months.

ll

Status
Bill advertised seeking public memoranda on 7th July 2023 for t4 days ending Zt't July 2023
The Committee met with the sponsor on 3,'d August 2o2S

MIN. NO. 966 NA/LABOUR/g,OES: MEETING WITH HON. BENJAMIN G. MWANGI, MP
(SPONSOR) AND THE PUBLIC SERVICE
COMMISSION ON THE PUBLIC SERVICE
COMMISSION (AMENDMENT) BILL NO.6 eors

Hon. Benjamin Mwangi, MP appeared before the committee and submitted as follows;

The Bill seeks to amend the Public Service Commission Act, 2o l7 to prescribe the mandatory
retirement age of sixty years in the Act. The amendment is meant to firm up its implementation in
the public service and to increase thejob vacancies available to Kenya citizens below the age ofsixty.

'Ihe job vacancies are sometimes held by person beyond the age of sixty years on account that they
possess rare knowledge, skills and competencies for the required in the service. The Public Service
Commission and other appointing authorities should be keen on succession planning to settle
succession issues that are common in the public service through training other persons in the
olganization to take up these positions.

Further, the Bill further seeks to address the issue of an ollicer acting in a position for more than six
months. The period of six months prescribed should provide adequate time for the organization to
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recruit and substantively fill the position. Failure to comply with this provision will result in the
offrcer not earning any acting allowances.

In addition, the Bill seeks to save the contracts ofthe o{Iicers currently engaged by the Public Service
Commission or other appointing authority to be allowed to complete their contracts. It gives the
Public Service Commission and other appointing authority a grace period to training ollicers for the
necessary skills.

MIN. NO. 967 NA/LABOUR/9O93: BRIEFING BY THE LEGAL COUNSEL ON THE
PUBLIC SERVICE COMMISSION (AMENDMENT)
BILL NO. 6 OF 9023.

Ms. Fiona Githunguri, l,egal Oflicer, briefed the Committees on the written submissions from the
stakeholders as follows;

a. Submissions from the Law Society of Kenya

On amendment of section 94 of the Public Service Commission Act (No. to of 2ot7) to require that
an ollicer working in an acting capacity will not be entitled to an acting allowance after six months,
the society disagreed with the proposal as the provisions are unconstitutional and contravenes other
written law.

b. Submissions from the Public Service Commission

Justification

The objective ofhaving offrcers working in an acting capacity is to ensure vacant positions are filled
expeditiously, however, not all such positions are available for filling. These instances include, rvhere
substantive holders are lawfully away for a period exceeding six months. It would then be unfair to
have an officer perform the duties of a higher oflice and not be compensated.
The Commission proposed that such limitation should only apply to vacancies which are available
for competitive filling.

3

Justification

The Act as is currently does not olfend any constitutional provision, nor does it contravene any
written law. However, the proposed amendment may olfend the constitutional right to fair labour
practices under Article 41. In this instance equal remuneration for work of equal value, is a hir labour
practise.

Currently section S of the Employment Act, 2OO7 provides that an employer shall pay his employees
equal remuneration for work of equal value which is to prevent discrimination in remuneration

The society proposed that if an acting oflicer is not confirmed to the office for reasons of attaining
the age of60, then the officer should be considered for hiring on a six months consultancy basis until
a suitable replacement is found.

On amendment of section so of the Public Service Commission Act (No. to of 2ot7) to provide for
the retirement age in the Public Service Commission Act, the society disagreed with the proposed
amendment as it would entrench discrimination on account of age, oflending Article zi of the
Constitution.

On amendment of section s+ o[the Public Service Commission Act (No. 10 of 2017) to require that
an olficer working in an acting capacity will not be entitled to an acting allowance after six months,
the commission disagreed with the proposal as the provisions are unconstitutional and contravenes
other written law. The Commission disagreed with the proposed amendment as not all positions
filled in an acting capacity are available for filing.



c. Submissions from the Ministry of Public Service, Gender and Allirmative Action
(State Department for Public Service)

On amendment of section 34 of the Public Service Commission Act (No. lo of 20 l7) to require that
an offtcer working in an acting capacity will not be entitled to an acting allowance aflter six months,
the Ministry disagreed with the amendment given than not all positions filled in an acting capacity
are available for filing.

The Ministry proposed an amendment be introduced after section sa(s) stating that;

"Protided that an oficer may be appointed to act beyond the sit months period f the substantive hoUer of the
ofice u on secondment, unpaid leaoe or sabbatical leave"

F'urther, the section to be amended further to include (SB) which shall read;

"the request for acting appointmmt shall be submitted to the appointing authority together with an indent
dechring the position ucant for filling. The ftlling of the aacant position(s) shall be finalized within sit
montld'.

Justification

Inclusion of sA & 3B in the Act will address timely filling of vacant position(s) substantively and
succession management across the Public Service.

On amendment of section go of the Public Service Commission Act (No. lo of 20l7) to provide for
the retirement age in the Public Service Commission Act, the Ministry disagreed with the proposed
amendment and proposed that a subsection should be provided tojusti$ the need ofengaging a public
officer on contract who has attained the age of retirement.

Further, section 80 to be amended to include the provisions of Regulation 70 (t) of the PSC
Regulations on retilement on age grounds which provides for the mandatory retirement age in the
public service as follows -

slxty years;
sixty- five for persons with disability; and
such age as may be determined by the Commission for lecturers and research
scientists serving in public universities, research institutions or equivalent
institutions as determined by the Commission in consultation with such
universities, research institutions or equivalent institutions

I

ii
iii

Justification

The proposed deletion of the rvords "as may be prescribed in the regulations" shall negate the
provisions of retirement as provided for in PSC Regulation 70; other relevant laws and specific
government policy, on mandatoly retirement age for the following groups: -.persons with disability;
and lecturers and research scientists serving in public universities, research institutions or equivalent
institutions as determined by the Commission in consultation with such universities, research
institutions or equivalent institutions

'fhe proposed deletion of section 80 (2) may have been well intentioned for purposes ofcurbing the
abuse of retention of officers beyond the mandatory retirement age. It may however be noted that
section 80 (2) is a good safety net measure to cater for among others certain cadres with rare
professional skills which take time to develop and impart to others. These cadres include the medical
field, engineering, geology, aviation industry, energy and petroleum.

d. Submissions flrom the National Gender and Equality Commission

4



On amendment of section 80 of the Public Service Commission Act (No. to of zOtz) to provide for
the retirement age in the Public Service Commission Act, the Commission disagreed with the
proposed amendment as the rational of the regulations is to provide for more than one mandatory
age for public officers depending on the status and institution. That this amendment would be

discriminatory and prejudicial, entrenching only one mandatory category in the substantive Act.

The Commission proposed section 8o be arnended by inserting subsection (s) as follows-

"(s) f he Cornmission or authoriry shall be required to justfi the reasonsfor lack of such rare knowkdge or
skilb in the authori! or among the other public offtcers."

Justification

That section se(f) of the Public Service Commission Act on delegated legislation confers powers to
the Commission to make guidelines on retirement.

Further the Public Service Commission Regulations, 2ol9 at regulation 70 provides as follows on
retirement on age grounds;

l. subject to the Constitution, section 80 ofthe Act, any other relevant written law or specific
government policy, the mandatory age of retirement in the public service shall be-

a) sixty years;
b) sixty-five years for persons with disability and
c) such age as may be determined by the Commission for lecturers and research scientists serving

in public universities, research institutions or equivalent institutions as determined by
Commission in consultation with such universities, research institutions or equivalent
institutions

Regulation zo (0) and (z) flurther provides as follows-

(0) Subject to section ao (2) of the Act, in determining whether to engage an offrcer after
attainment of retirement age, the Commission shall determine and document the rare knowledge,
skills or competencies that the oflicer possesses.

(7) In this regulation-

a) "rare knowledge, skills and competencies" means knowledge, skills and competencies that are
scarce, unique and not readily available in thejob market.; and

b) "disability "means a permanent physical other impairment or condition that has, or is
perceived by significant sectors of the community to have, a substantial or long-term effect
on an individual's ability to carry out ordinary day to day activities.

The National Policy on older persons and ageing revised in2ol4, paragraph 2 acknowledges that
many older persons have skills, resources and expertise, which could be tapped into and utilized for
development. The policy object, provides that the state will put in place measures that ensure older
persons continue to provide their expertise, talent and experience, to family, community and in the
creation of employment.

e. Submissions from Michael Mwangi Kinonge

Michael Mwangi Kinonge, a retiree proposed that a retiree should;
i. have their file under the docket ofthe attorney general;

ii. linked with the Ombudsman;
iii. their services, and dues paid;

iv. have the and over process between the retiree and the occupant ofthe oflice facilitated;

v. lastly the Ombudsman may act as a go between the Attorney General and the retiree.
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The Committee recommends that an amendment may therefore be introduced in section (sA)
by inserting the words "tmless such position is aaailable for competitiue alpointment." and that
" Upon the eQiry of sit months, an oflcer appointed under subsection (s) shall not be entitled to any
acting alloutances where such position is auailablefor cornpetitiae appointment'.

9. Article z+ (t) as read rvith Article zs of the Constitution allows limitation of the rights
guaranteed by Article 27, so long as the conditions set in Article 24 are satisfied. Article z*(r)
provides that a right or fundamental freedom in the Bill of rights shall not be limited except
by law and only to the extent that such limitations are reasonable and justifiable. In this
instance, the limitation of age does not amount to discrimination as it is justified under
Employment larv and practice. It also allows for continuity in the sector and absorption o[
young professionals. Thus, reasonable and justifiable.

s. The proposed amendment would align the National Social Security Fund Act (No. 45 of got s)
provision on age of retirement provided flor in section 2 of the Act. "pensionable age'means the
age of sitty yars.

The role of the National Assembly to enact legislation as per article s5 (3) of the Constitution
and that no person or body, other than Parliament has the power to make provisions having
the force oflarv in Kenya except under authority conflerred by this Constitution or legislation
as per article g+ of the Constitution. Delegation of powers to make law is provided under
section 92 of the Public Service Commission Act, providing that the Commission may make
regulations for the better carrying into elfect the provisions of this Act. Section ge(q)(D
provides that the Commission may make regulations for guidelines on retirement. This
provision does not preclude the role of the National Assembly to make law through legislation
and thus the provision ofthe age of retirement as is proposed in this Bill.

The submission of Michael Mrvangi Kinonge was received by the National Assembly on the
27th of July,2o29 outside the time stipulated in the invitation to submit memoranda which
gave a deadline ofthe 2t"t olJuly, 2023.lt was noted that such delay have not come after
consideration of the Bill by the Committee and may therefore be considered.

MIN. NO.368 NA/LABOUR/9,O9,52 ANY OTHER BUSINESS
No other business arose.

MIN. NO.369 NA/LABOUR/9093: ADJOURNMENT/ DATE OF NEXT MEETING
There being no other business, the meeting rvas adjourned at thirty five minutes past one o'clock
The next meeting rvill be held on notice

1.
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SIGNED.. ) L

Committee observations

The Committee made the following observations;

l. On the Amendment of section s* of the Public Service Commission Act (No. lo of 20lz) to
require that an oflicer working in an acting capacity will not be entitled to an acting allowance
after six months, Committee noted that the enactment of this provision would result to unfair
labour practices contrary to article 21 and 4,1(l) of the Constitution on the freedom from
discrimination and right to fair labour practices. As well as section 5 of the Employment Act
(No. I I of zooz) that requires that an employer pay their employees equal remuneration for
work ofequal value.

(CHATRPERSON) ".\/
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submit memoranda on the Bill
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A. I ntrocluction

Ilon Chairman and IIon Membcrs of thc National Asscmbly l)cpartmcntal Committcc on l-abour..

thc Sccretariat, Ladies and Gentlcmen, we wish at thc onsct to convcy grcctings tiom thc t)ublic

Scrvice Commission.

B. Invitation
'l'he Clcrk of thc National Assembly through Letters No. Nn/l)l)C/Jl.ACl2)23l06lt and 072 ot'
27tt' July and 7th August, 2023 respectively, invited thc Commission to makc submissions on thc
Public Service Cornmission (Amendmcnt) Bil, 2023.

C. Sub m Isston

Ilon Chairman thc Commission. having rcviewcd thc llill notcs that it sccks te arncr1cl two scctiops

o[the Public Scrvicc Commission Act. Section 34 olthc Act which dcals with acting appoinrrncnrs

and section 80 on rctirement.

(l) Itcgarding nonpayment of acting allowancc beyond six months thc Commission makcs

its obscrvations and rccommcndations as follows:

D. Proposcd amcndmcnt

Inscrtion of a trcw scction 34(34) to rcad

"[Jpon cxpiry of six months an olficcr appointcd undcr scction 3 shall nor bc cntitlccl lo arry allowanccs"

ll. Obscrva tions

Whcreas thc objcctivc olthe proposed amcndment is to ensure vacant positions arc lillcd cxpcciitiously, not
all positions which officers are appointed to act are available for filling.

'l'hcrc arc circumstances whcre substantivc holders are lawlully authorizcd to bc away lbr a pcriod
cxcecding six months and thcrefore thc post cannot be fillcd.
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'l'hc Comrnission's submissions on thc two clauscs arc as lollows:



Leave of absence may be granted to a spouse of a foreign service officer who has been posted
outside Kenya during the tour of service for the foreign service officer.

When the substantive holder has been granted leave by virtue of having been appointed to serve
in international organizations. ln this instance the period the officer is usually allowed to be away
is three years.

Staff of universities also take sabbatical leave and various universities prescribe different periods
for the sabbatical leave. Some have 9 months some have one year.

It will not be fair to have an officer perforrn duties in the higher office and not be compensated

F. Recommendations

The lirnitation to have an officer act for 6 months should apply to vacancies which are available
for competitive fi lling.

The Comnrission therefore proposes that, instead of the proposed amendment, the following
proviso should be introduced after 34(3) to read:

Provided that an officer may be appointed to act beyond the six months period if the

substantive holder of thc office is on secondment or on authorized leave which excceds six

months.

NOTE: The primary objective of acting appointment is to ensure continuity of service

delivery so that tcmporary or substantive vacation of a position for one rcason or
another does not impcde or disrupt public scrvice delivery.

(2) Proposed Amendment to Section 80 of the Public Service commission Act,z0t7

a. Section 80 of the Principal Act is amended by deleting the words "as may be prescribed in

the regulations" and substituting therefore the words "of sixty years,'

b. By deleting subsection (2)

Obscrvations

(3) Hon Chairman Regulation 70 of the Public Service Commission Regulations 2020

provides as follows:
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70. (l) Subject to the Constitution, section 80 of the Act, any other relevant written law or

a s;tecific g,overnment policy, the mandatory retirement age in the public service shall be-

(a) sixty years;

(c) such age as may be determined by lhe Commission.for leclurers and research scientisls

serving in public universities, research inslitulions or equivalent instilutions as delermined

b), Commission in consultation with such universities, research instilutions or equivalent

insl ilulion.t

And

(6) Subject to section 80 (2) of the Act, in delerminingwhether to engage an fficer after

attainmenl of retirement age, the Commission shall determine and documen! the rare

knowledge, skills or competencies that the officer possesses.

(7) In this regulalion

(a) "rare knowledge, skills and comltetencies" means knowledge, skills and competencies

lhat are scarce, unique and not readily available in the iob market.

(4) The regulation above serves to address special circumstances that may be considered in

exceptional cases. Some ofthese cases include where capacity in the public service is lacking

or specific skills are required and not readily available; personal staffof specified state officers

as determined from time to time; and succession management challenges due to intermittent

recruitment freeze.

The committee may also wish to note that when the above is invoked, the officer is retired at

60 years and then given a specified contract for a specified period. Some of these rare or

specific skills include among others;

. Space science

o Blue economy (marine engineers, coxswains)

o Pilot

3l

(b) sixty-five years.for persons with disability; and



o Aircraft accident investigators

o Artists

o Officers with extensive experience

(5) As at 30ft June 2023, there were 75,03 I employees in the civil service (Ministries/State

Departments). Out of these 405 are aged 60 years and above broken down as summarized in

the table below.

Dcscri tion #officers l)erccnta c

Total Number of Officers in the Civil Service 75 03r

lluqQer of Officers Aged_60 years and above 405 0.540 I

--.1Broken dorvn as follorvs
I

Pelsons Livin g With Disabilities (6! yearq q1d Abqyg) 286 0.i8 r

Ambassadors / Ili h Cornmissioners 60 ears and Above 3l
Principal Secretaries (60 years and above)

20

64

Hon Chairperson, the Comnrittee rnay wish to note the lollowing

a. Article 234 (3) exch.rdes an office of High Commissioner, Ambassador or other diplomatic

or Consular representative of the Republic; from the mandate of Public Service

Commission.

b. Article 234 (4) of the Constitution provides that the Commission shall not appoint a person

to hold or act in any office on the personal staff of the President or a retired President,

except with the consent of the President or the retired President.

c. Regulation 27 of the PSC Regulations 2020 gives the Commission responsibility for

appointment of Advisors to the President, Deputy President and Cabinet Secretaries. These

Advisors are identified and recornmended by the specified State Officer.

d. The retirement age for persons with disability is prescribed at 65 years

(6) The Committee may wish to note that whereas the Act does not provide the specific age, the

regulations provide the age of sixty years, sixty-five years for persons with disability and also

a retirement age for lecturers and research scientists to be determined by the Commission in

consultation with the Universities and research institutions in the public service.
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(7) The Comrnission submission is that putting the blanket age of sixty years will disadvantage

pcrsons with disability, lecturers and research scientists serving in public universities and

research institutions.

(8) Kenya's Vision 2030 and African Agenda 2063 both recognize the role played by science and

scientific organizations in achieving developmental objectives. Subjecting lecturers and

researchers to retiremcnt at sixty years of age will have an irnpact on their role in manpower

development and prornotion ofscience and innovation and may result in them seeking greener

pastures elsewhere resulting in brain drain from the country.

Hon Chairman, Sectiorr 3 of the Public Service Courrnission Act 2017 providcs as fbllows

Scope and Artplication

"Subject to Articles 155(3)(a), 158(3),231(2)(a), XaG) and 252(l) of the Consritution

and section 28 ofthe Kenya Defence Forces Act (No. 25 of20l2), this Act shall apply to

all public bodies and persons holding office in the public service."

The scope of Public Service Conrmission mandate therefore applies to persons holding offices in

the public service and excludes offices or positions subject to:

i)

ii)

iii)

iv)

v)

The Parliamentary Service Commission

The Judicial Service Commission

The Teachers Service Commission

The National Police Service Commission

An office in the serrrice of a county except on hearing and determining appeals from

county Governments' Pu b I ic Service (23 4(2)(i))

Tlrerefore, arrrendment of the Public Service Commission Act,2017 will not stop these other

Service Cornmissions from extending service beyond 60 years unless each of the enabling pieces

of legislation of the various Conrnrissions are sirnilarly amended.
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H. Recommendations

l.l{on Chairman the Commission proposes that Parliament may consider retaining the retirement

age in the Regulations (which are approved by Parliament through the Statutory Instruments Act

2013)ratherthanlegislatingitintheAct. LegislatinginanActwill tiethehandsoftheexecutive

for whom the Commission recruits and appoints in the event there is need to review the retirement

age like it was done in 2009 when it was increased from 55 to 60.

2.The Commission ftrrther proposes that there is need to enact the Public Service Management Act

which will apply across the entire spectrum of the public service covering all Service Commissions

and County Public Service Boards and County Assernbly Service Boards just like the Public

Finance Management Act applies to all public institutions.

Hon Chairrnan, the Public Service Commission in consultation with the Departmental Committee

on Administration and National Security in the l2tl' Parliament developed a draft Public Service

Management Bill but the term of Parliament lapsed before it was enacted. The committee may in

its wisdom wish to revive tlre draft bill and have it enacted.

I. Conclusion

Ilon chairman, the Commission wishes to thank the Committee for granting us an oppoftunity to

provide comlnents on the proposed amendments to an Act which the Commission uses on the

discharge of its mandate.

I)atcd this 8(h day of August, 2023

LJ
Signed
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AMB. ANTHONY M. MUCHIII.I, CBS
CHAIRPERSON
PUBLIC SERVICE COMMISSION
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The Clerk of the National AssemblY
National Assembly
Parliament Buildings
Parliament Road
NAIROBI

THE PUBLIC 5 cE coMMrSSlON (AMENDM ENT) BILL 2023

This has reference to your letter Ref: NA/DDC/|ABOUW2O23/O58 dateC I4'h

)uly 2023 oh the above subject-

The Commission's views on the proposed amendments are attached herewith'
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RECOMMENDATIONPROPOSED AMENDMENTSECTION
The limitation to have an officer act

for 5 months should aPPIY to

vacancies which are available for

competitive filling.

The Commission therefore proPoses

that, instead of the ProPosed
amendment, the following Proviso
should be introduced after34(31 to

read;

Provided that an officer maY be

appointed to act beyond the six

months period if the substantive

holder of the office is on secondment,

unpaid leave, or sabbatical leave.

whereas the objective of the proposed

amendment is to ensure vacant positions

are filled expeditiously, not all positions

which officers are appointed to act are

available for filling.

There are circumstances where

substantive holders are lawfullY

authorized to be away for a Period
exceeding six months and therefore the

post cannot be filled.

These instances include

When the substantive holder of the
office is on secondment whose
minimum period is not prescribed but
can be granted for an initial period

three years which is renewable.

If the substantive holder of the office

is a spouse of an offlceG aPpointed

to serve in a foreign mission on tour of
d has been nted un id leave

34 lnsertion of a new section 34(3A)

to read

"Upon expiry of six months an

officer appointed under section 3

shall not be entitled to any

allowances"

-.-
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I

I

I
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MINISTRY OF IABOUR AND SOCIAL PROTECTTON
OFFICE OF THE CABINET SECRETARY

Telephone: +254 (O) 2729800/2727980-4
Fax: +254 (O) 2726222/2734477
Email : cs@labour.go.ke

When replying please quote

MULD/IAB/274

Mr. Samuel Njoroge,
Clerk of the Notionol Assembly,

Porlioment Buildings,

P.O. Box 41842-00100

NAIROBI.

Social Security House, Bishops Road
P.O. Box 40326 - 00100
Nairobi
KENYA

l4th August, 2023.

Deor V,

RE: STAKEHOLDERS SUBMISSIONS ON THE PUBLTC SERVICE

coMMtsstoN (AMENDMENT) B|LL NO. 6 OF 2023 TO THE
DEPARTMENT COMMIfiEE ON LABOUR

Reference is mode to your letter reference No.

NA/DDC/LABOUR/2023/058 of 14th July, 2023 requiring the

submission of written memorondo with respect to the public

Service Commission (Amendment) Bill No. 6 of 2023, sponsored by

Hon. Benjomin G. Mwongi, MP, to the Deportmentol Committee on

M t
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Lobour, o committee esloblished pursuont to Stonding Order 216

of the Notionol Assembly.

The following is the Ministry's position on the obove Privote

Member's Bill by Hon. Benjomin G. Mwongi, MP, Embokosi Centrol

os seriolized below:-

A. BACKGROUND

l. Section 80 (l) of the Public Service Commission Act, 2017 (No

l0 of 201 7) provides thot where o public officer hos ottoined

the mondotory retirement oge os moy be prescribed in

regulotions-

(o) The public officer sholl retire from the service with

effect from the dote of ottoining the mondotory

retirement oge; ond

(b) The Commission or other oppointing outhority sholl

not extend the service of such relired public officer

beyond the mondotory retirement oge.

(o) The public officer possesses rore knowledge, skills ond

competencies for the time being required in the service;
2lPagc

2. Subsection (2) of section 80 to the Act. provides thot despite

subsection (1 )(b) obove, the Commission or other oppointing

outhority moy engoge the public officer for service ofter the

retirement oge upon such terms of controct os moy be

ogreed if-



(b) The retired officer is willing to be engoged on controct;

ond

(c) The retired officer's performonce sholl not in ony woy be

impoired by oge.

3. Clouse 3 of the Public Service Commission (Amendment) Bill

No. 6 of 2023 intends to omend section 80 of the Act-

(o) ln subsection (l), by deleting the words "os moy

be prescribed in the regulotions" ond substituting

lherefor the words "of sixty yeors"; ond

(b) By deleting subsection (2),

to stotutorily cop the retirement oge in Kenyo to 50 yeors, os

currently prevoiling in the low ond government policy omong the

Eost Africon Community member Stotes.

4. Significontly, the following is the retirement oge in olher

Countries in the Eost Africon Community-

(o) Ugondo: 60 yeors for boih mole ond femole

employees in public service;

(b) Tonzonio: 60 yeors for both mole ond femole

employees in public service;

(c) Rwondo: 55 yeors for both mole ond femole

Employees; ond

flgeJ



(d) Burundi: 60 yeors for both mole ond femole

employees.

5. lt's worth noting thot retirement oge policies ond their

ossocioted chollenges vory ocross different Africon countries

due to culturol, economic, ond legol foctors. These

chollenges highlight the need for flexible retirement policies,

increosed finonciol preporotion for retirement, ond meosures

to oddress oge discriminotion ond promote iniergenerotionol

cooperotion ond colloborotion in the workploce.

6. Retirement oge vory ocross countries ond regions worldwide

ond retirement oge policies ore subject to chonge ond moy

differ bosed on vorious foctors like the country's lows, sociol

security systems, ond economic conditions. Here ore o few

exomples:

(o) South Africo: The retirement oge in South Africo is

currently set of 60 for women ond 65 for men,

though there ore discussions to increose it to 65 for

both genders;

(b) Nigerio: The retirement oge in Nigerio is 60 for

public servonts, while the privote sector typicolly

follows o stondord retiremenl oge of 65;

(c) Kenyo: The retirement oge in Kenyo is 60 for public

servonts, while the privote sector generolly follows

o retirement oge of 60-65;

4lPagc



(d) United Stotes: The retirement oge for Sociol

Security benefits in the U.S is groduolly increosing

from 66 lo 67, depending on the individuol's birth

yeor;

(e) United Kingdom: ln the UK, the stote pension oge

hos progressively increosed, reoching 66 for both

men ond women in 2020, ond it will continue to

rise further in the future;

(f) Germony: The retirement oge in Germony is

currently 67 tor those born ofter 1964,but individuols

con toke eorly retirement benefits storting from the

oge of 63. with o reduction in the pension omount;

ond

(g) Austrolio: The retirement oge hos been increosed

to 67 in Jv|y,2023.

7. The stotutory retirement oge in generol, con present severol

chollenges ond below ore some common chollenges

ossocioted with the stotutory retirement oge-

(o) Aging Workforce: The stotutory retirement oge

often results in on oging workforce, os employees

ore required to retire of o specific oge. This con

leod to o loss of experienced ond skilled workers,

5ll)auc



potentiolly creoting o tolent ond knowledge gop

in the lobor morket;

(b) Finonciol lnsecurity: Mony individuols moy not be

finonciolly prepored for refirement of the stotutory

oge due to inodequote sovings or pension

provisions. This con result in finonciol insecurity for

retirees who might struggle to meet their doily

expenses ond heolthcore needs;

(c) Youth Unemployment: The rigid retirement oge

con hinder job opportuniiies for ihe younger

generotion. With older employees stoying in the

workforce longer, it con limit job openings ond

hinder the entry of new groduotes or young

professionols into the job morket;

(d) Age Discriminotion: Enforcing o strict retirement

oge con leod to oge discriminotion, os

employees might foce mondotory retirement

even when they possess the skills ond copobility to

continue working effectively. This con negotively

impoct individuols' self-worth ond contribute to

sociol exclusion;

(e) Skill ond Knowledge Loss: Mondotory retirement

con result in o loss of voluoble skills, knowledge,

ond experience within orgonizotions. lt tokes time

ond resources to troin new employees to reploce

6ll'}agc



experienced retirees, potentiolly impocting

productivity ond orgonizotionol efflciency; ond

(f) Workforce Plonning Chollenges: Orgonizoiions

moy foce chollenges in workforce plonning ond

succession monogement due to the fixed

retirement oge. They need to onticipote

retirements ond ensure oppropriote tolent

monogement strotegies ore in ploce to enoble o

smooth tronsition ond continuity in operotions.

8. lt's worth noting thot retlrement oge policies ond their

ossocioted chollenges con vory ocross different Africon

counlries due to culturol, economlc, ond legol foctors. These

chollenges highlight the need for flexible retirement policies,

increosed finonciol preporotion for retirement, ond meosures

to oddress oge discriminotion ond promote intergenerotionol

cooperotion ond colloborotion in the workploce.

B. SAI.IENT ISSUES AND CASE LAW

9. While there isn't o specific stotute thot explicitly defines or

codifies this right, it hos been recognized ond opplied by

Kenyon courts through its jurisprudence. Notobly, the

Kenyon courts hove emphosized thot public outhorities

hove o duty to oct foirly ond not orbitrorily, porticulorly when

they hove given on expectotion or promise to individuols or

groups. This meons thot individuols moy hove o legitimote
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expectotion thot public outhorities will fulfill their promises,

follow estoblished procedures, ond oct reosonobly in their

deolings.

10. lt is worth noting. however. thot the opplicotion of the right

to legitimote expectotion in specific coses moy vory

depending on the focts ond circumstonces involved. Cose

low in Kenyo regording the right of legitimote expectotion is

significont becouse it helps shope ond define how this

principle is opplied ond protected by the courts in the

country. While there moy not be on explicit stotutory

recognition of the right of legitimote expectotion, cose low

provides outhoritotive interpretotions ond guidonce on this

ospect of odministrotive low.

11. By exomining ond onolyzing previous court decisions,

individuols, legol proctitioners. ond public outhorities con

understond the circumstonces ond conditions under which

the right of legitimote expectotion moy orise ond be

enforced in Kenyo.

12. Cose low provides clority on the rights ond expectotions

individuols con hove from public outhorities, ensuring

foirness, tronsporency, ond occountobility in odministrotive

decision-moking.

14. Additionolly, cose low creotes precedents thot estoblish

legol principles ond guidelines. This enobles consistency

ond predictobility in the opplicotion of the right of
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legitimote expectotion ocross different coses, promoting

the rule of low ond protecting individuols' rights in their

deolings with government outhorities in Kenyo.

15. While there ore numerous coses in Kenyo's jurisprudence

thot touch upon the right to legitimote expectotion, here

ore o few specific court coses thot hove oddressed this

right:-

(o) Council of Civi! Service Unions v. Minister for lhe Civi!

Service (1985): Although not o Kenyon cose, it hos

been referred to by Kenyon courts. This cose

recognized the right of legitimote expectotion os o

principle of odministrotive low;

(c) Seth Ponyoko & 25 Others v. Somuel Arochi & 3

Others (20I6): The court held thot legitimote

expectotions con be formed bosed on post

. proctices ond estoblished procedures, ond thot

public outhoriiies must oct reosonobly ond foirly

when deoling with such expectotions;

9ll.r ge

(b) Republic v. Minister of Stote for lmmigrotion &

Registrotion of Persons & Anolher (Ex porte Anthony

Moino Pius) (2012): ln this cose, the court emphosized

the duty of public outhorities to oct foirly ond in

occordonce with legitimote expectotions creoted by

their conduct or representotions mode to individuols;



(e) Anisomerous lnvestments Limited v. Kenyo Nolionol

Highwoys Authority & 3 Olhers (2014) (eKtR) - The

court held thot legitimote expectotions con be

formed through representotions mode by public

outhorities. ond foilure to oct in occordonce with

such expectotions con be chollenged;

(f) Kenyo Plonters Cooperotive Union limited v. Republic

& 3 Others (2014) (eKtR) - ln this cose, the court

emphosized thot individuols or orgonizotions deoling

with public outhorities hove the right to legitimote

expectotions, ond those expectotions must be token

into occount when moking decisions offecting their

rights; ond

(g) Eost Africon Portlond Cement Compony Limited v.

Notionol Environment Monogement Authority & 5

Others (2018) (eKtR) - The court recognized the right

of legitimote expectotion ond held thot public

outhorities must oct foirly ond consistently in

occordonce with legitimote expectotions creoted by

their post conduct or representotions.

l0 ll'}agc

(d) County Government of Nondi & Another -v- Dr.

Wonjolo Somson (2019): This cose emphosized thot

public outhorities hove o duty io oct in occordonce

with legitimote expectotlons ond lhot o foilure to do

so con be subject to legolchollenge;



16. ln Kenyon low, the concept of legitimote expectotion

recognizes individuols' entitlement to expect thot public outhorilies

will oct in o certoin woy or corry out their functions in occordonce
with certoin estoblished proctices, procedures, or representotions.

It is bosed on the principle of foirness ond requires public

outhorities to oct reosonobly ond consistenfly with their post

conduct or promises mode to individuols or groups.

17. Legitimote expectotion con orise from vorious sources, such os

explicit representotions, estoblished proctices, or even implied

understondings between individuols ond public outhorities. when

o legitimote expectotion is formed, it gives rise to o protected

interest ond individuols con reosonobly expect the pubric outhority

to fulfill its obligotions or commitments in occordonce with thot

expectotion.

18. while there is no specific stotutory definition of regitimote

expectotion in Kenyon low, it hos been recognized ond opplied by

the courts through their jurisprudence, drowing from common low
principles ond constitutionol protections of odministrotive foirness

ond due process.

19. ln Kenyon low, the elements thot constitute o

expectotion typicolly include:

Iegitimote

lllPage

(o) Representotion or promise: There should be o cleor ond

unequivocol representotion, promise, or ossuronce

mode by o public outhority. either explicifly or implicifly.



This representotion con be in the form of on explicii

stotement, on estoblished proctice, or o consistent

course of conduct;

(b) Reosonoble relionce: The individuol or group musi hove

reosonobly relied upon the representotion or promise

mode by the public outhority. This relionce con be

evidenced by octions token, decisions mode, or

expectotions formed bosed on the representotion;

(c) Specificity ond clority: The representoiion or promise

should be sufficiently specific ond cleor, leoving no room

for ombiguity or misunderstonding;

(e) Legitimote interest: The individuol or group must hove o

legitimote interest in the motter of hond, such os o legol

right, benefit, or legitimote concern thot is subject lo the

octions or decisions of the public outhority.

20. ln Kenyo low, legitimote expectotion con orise in vorious

situotions. Here ore some exomples:

(o)Employment ond promotions: lf o public outhority, such os

o government deportment or ogency, hos estoblished

12 ll)agc

(d) Legolity ond foirness: The expectotion itself must be

lowful ond foir, meoning it does not controvene ony

legol requirements or principles of public interest; ond



cleor procedures ond criterio for the promotion or

oppointment of employees, individuols who meet those

criterio moy hove o legitimote expectotion thot the

outhority will follow those procedures foirly ond promole or

oppoint them occordingly;

(b)Discretionory benefils ond privileges: When public

outhorities exercise discretionory powers to gront benefits,

exemptions, or privileges, individuols who meet lhe

relevont criterio moy hove o legitimote expectotion thot

they will be treoted foirly, consistently, ond in line with posl

proctices or representotions mode by the outhority;

(c) Express representotions: Legltimote expectotions con orise

from explicit representotions, promises, or stotements

mode by o public outhority. These representotions moy be

in writing or orolly communicoted to individuols or groups

offected by the outhority's octions or decisions;

(d) lmplied representotions: Legitimote expectotions con olso

be implied from the conduct, proctices, or estoblished

procedures of o public outhority. lf individuols hove

consistently been treoted in o certoin woy or if there is on

estoblished custom or proctice, o legitimote expectotion

moy orise bosed on thot implied representotion;

(e) Post decisions or precedents:

consistently mode decisions

lf o public outhority hos

or token octions in o

13 lt':rgr,



porticulor monner over time, individuols moy hove o

legitimote expectotion thot future decisions or octions will

be consistent with those post proctices or precedenls;

ond

(f) Policies ond guidelines: Public outhorities often publish

policies, guidelines, or procedures thot outline how they

intend to moke decisions or conduct their offoirs.

lndividuols who hove relied upon such policies or guidelines

moy hove o legitimote expectotion thot the outhority will

oct in occordonce wilh them.

21. ln Kenyon low. the criterio for estoblishing o legilimote

expectotion typicolly involve the following foctors:

(o) Cleor ond unombiguous representotion: There must be o

cleor ond unombiguous representotion, promise, or

stotement mode by o public outhority. This con be in the

form of on explicit stotement, estoblished proctice, or

consistent conduct thot creotes o reosonoble

expectotion;

(b) Relionce: The individuol or group must hove reosonobly

relied upon the representotion or promise mode by the

public outhority. This rellonce con be demonstroted by

octions token, decisions mode, or expectotions formed

bosed on the representotion;

14lPagc



(c) Reosonobleness: The expectotion must be reosonoble in

the specific circumstonces. This meons thot the

expectotion itself should not go ogoinst ony legol

requiremenl, public interest, or estoblished policy;

(d) Consistency: The public outhority should be consistent in

its opplicotion of relevont policies, proctices, or

representotions. ln other words, the outhority should not

oct in o monner thot controdicts or goes ogoinst its post

conduct or representotions without good reoson; ond

(e) Legitimocy ond foirness: The expectotion should be

bosed on o legitimote interest or right. lt should not be

orbitrory or unlowful. lt should olso be foir ond just in

occordonce with estoblished legol principles.

22. However, there moy be certoin limitotions or exceptions to the

criterio for legitimote expectotions in Kenyon low. While the

specific limitotions ond exceptions con vory depending on lhe

circumstonces ond context of eoch cose, here ore some generol

considerotions:

15lPayc

(o) Public interest: Legitimote expectotions moy be subject

to limitotions if they conflict with overriding public interest,

notionol security, or the brooder public welfore. ln such

coses, the public outhority moy hove the discretion to

deport from the legitimote expectotion if substontiol

reosons justify it;



(b) Chonge in circumstonces: lf there is o significont chonge

in circumstonces or o volid reoson thot justifies o

deporture from the legitimote expectotion, the public

outhority moy not be bound by the expectotion. For

instonce, if there is o chonge in low or policy thot

necessitotes o deporture from post proctices or

representotions, the legitimote expectotion moy not

opply;

(c) Legol requirements: Legitimote expectotions should not

controvene ony explicit stotutory requirements or legol

restrictions. lf the expectotion conflicts with stotutory

provisions, the low will prevoil over the legitimote

expectotion;

(d) Unlowful or unreosonoble expectotions: Legitimote

expectotions connot be bosed on unlowful or

unreosonoble demonds or expectotions. lndividuols

connot cloim o legitimote expectotion for something thot

is illegol, unreosonoble, or controry to the public interest;

ond

(e) Express discloimer or reservotion of rights: Public

outhorities moy expressly discloim or reserve their rights to

deport from esioblished proctices or representotions. ln

such coses, o legitimote expectotion moy be limited or

negoted.
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23. The limitotions or exceptions to the criterio for legitimote

expectotions in Kenyon low ploy o cruciol role in boloncing

individuols' legitimote expectotions with brooder legol principles

ond public interest considerotions. They provide o fromework to

ensure thot legitimote expectotions ore opplied in o monner thot is

reosonoble, lowful. ond oligned with the brooder objectives of the

legolsystem.

c. coNctustoN

25.|n Europe, retirement oge is 65 yeors ond now being lobbied to

70 yeors due to lock of skilled workers ond the hemorrhoge of
pensioners.

26. Whereos EAC member countries ore struggling to finqnce their

monthly woge bill for the working closs, developed economles ore

convincing civil servonts to extend their retirement oge to Z0 yeors

in order for their governments to moke sovings in Pension Schemes

ond to horness the immense benefits of their selfless weolth of

experience.

lTlPrge

24. The World over, the retirement oge is moving from 60 to 55

yeors. The United Notions hos roised the retirement oge for stoffers

to 65 yeors old. The policy, opproved by the Generol Assembly,

hos olreody token effect for employees.



27. The proposol in the Bill to stotutorily cop the retirement oge in

Kenyo to 60 yeors is in tondem with the right of legitimote

expectotion omong the entire workforce, ond ony ottempt to
lower the bor to 55, would offend the right to legitimote

expectotion which is o principle of odministrotive low derived from

common low.

28. The bollooning retirement pensions ond the escoloting woge

billin Kenyo ore quite instructive.

29. ln the circumstonces ond consistent with the best proctice ond

further, in order to remove ony inherent ombiguities, the Ministry of

Lobour ond Sociol Protection hos no objection in the proposol in

the new Bill to codify into low. the retirement oge in Kenyo to 60

yeors os contoined in Clouse 3 of the Public Service Commission

(Amendment) Bill No. 6 of 2023.

Yours S

Hon. Florence Bore,

Copy to: l. Mr. Geoffrey E. KAITUKO.
Principal 5ecretary.
State Department for Labour & Skills Development.
NAIROBI.
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CABINET SECRETARY.

2. Hon. Justin B.N. Muturi, EGH.,
Attorney Ceneral,
Office of the Attorney General & Department of Justice.
Sheria House, Harambee Avenue.
NAIROBI.

4



l'.i:
REPUBLIC OF KENYA

MINISTRY OF PUBLIC SERVICE, GENDER AND AFFIRMATWE ACTION
STATE DEPARTMENT FOR PUBLIC SERVICE

Office of the Principal Secretary

www.psyg.go.ke
Telephone: Nairobi 2227 4LL
Faxz 243620
When Replying Please quote

Ref. No. MPSG&AA.S 2nd August, 2O23

Mr. Samuel Njoroge
Clerk of the National Assembly
Parliament Buildings
NAIROBI

0 3 AU6 2023

Dear

REVTEW OF THE PUBLTC SERVICE COMMTSSION (AMENDMENT) BILL, 2023
(NATTONAL ASSEMBLY BrLL NO.6 2023) BYTHE DEPARTMENTAT COMMITTEE
ON LABOUR

Reference is made to your letter Ref. No. NA/DDC/|-ABOUR/2023/062 dated 24th July,2023
on the above subject.

In the letter r:nder reference, you requested for the Ministry's written submission on the
Public Service Commission (Amendment) Bill 2023, sponsored by Hon. Benjamin Mwangi

MP, as part of public pafticipation.

The purpose of this letter therefore, is to submit the proposed amendments to the Public

Service Commission (Amendment) Bill No. 6 of 2023 for consideration.

Yours

NATIONAL ASSEN4BLYECE IVED

P.O. Box 3O05(H)O1O0
NATROBT
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Amos N. Gathecha, EgS,'ndc'(K)
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Hon. Aisha Jumwa Katana
Cabinet Secretary Ministry of Public S
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' suBMrssroN oN THE PUBLTC SERVTCE COMMTSSTON (AMMENDEMENT) BrLL NO. 6 OF 2023

80

Section
No.

Specific Clause Proposed Amendments Justification

34 "(3A)Upon the expiry of
six months an officer
appointed under
subsection (3) shall not
be entiUed to any acting
allowances"

The section to be amended
turther to include (3B) which
shall read "the request for
acting appointment shall be
submitted to the appointing
authority together with an
indent declaring the position
vacant for filling. The filling of
the vacant position(s) shall be
finalized within six months".

(a) in subsection (1),
by deleUng the words
"as may be prescribed
in the regulaUons" and
substituting therefore
the words of "sixty
years" and

(b) by deleting
subsection (2)

Section 80 to be amended to
include the provisions of
Regulation 70 (1) of the PSC

RegulaUons on retirement on
age grounds which provides
for the mandatory retirement
age in the public seruice as
follows -
i. Sixty years;
ii. Sixty- five for Persons with

disability; and
iii. Such age as may be

determined by the
Commission for Lecturers
and research scientists
serving in public
universities research
institutions or equiwlent
lnstitutions as determined
by the Commission in
consultaUon with such
universities, research
institutions or equivalent
institutions

Consider retention of Section
80 (2).

The proposed deletion of the
words "as may be prescribed in the
regulations" shall negate the
provisions of retirement as
provided for in PSC Regulation 70;
other relevant laws and specific
government policy, on mandatory
retirement age for the following
groups:-

i. Persons with disability; and
ii.Lecturers and research

scienUsts seruing in public
universities research
instituUons or equivalent
instituUons as determined by
the Commission in consultaUon
with such universities, research
institutions or equiualent
instituUons

The proposed deletion of section
80 (2) may have been well
intentioned for purposes of
curbing the abuse of retention of
officers beyond the mandatory
retirement age.
It may however be noted that
section 80 (2) is a good safety net
measure to cater for among others
certain cadres with rare
professional skills which take time
to develop and impaft to others.
These cadres include the medical
field e ineeri

Inclusion of 34 & 38 in the Act will
address timely filling of vacant
position(s) substantively and
succession management across
the Public Service.



JustificationProposed AmendmentsSection
No.

Specific Clause

'rergy andaviation industry el
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LAW SOCIETY OF KENYA

Lavington, Opporite Valley Arcade

6itanga Road

P.O. Box 72219-OO2OO

NAIROBI

Tel. 387 4664

0720 904983

MEMORANDUM

ON

THE PUBLTC SERVICE COMMTSSTON (AMENDMENT) BrLL, 2023

JULY.2023

Eric Theuri, President Law Society of Kenya
Lavington, opp Valley Arcade,

Gitanga Road P.O Box 72219 - OO2OO Nalrobi I Kenya
Tel: +254lll 045 3OO

Email : lskpresidenttheuri @smail.com/president@ lsk.or. ke
Website: www.lsk.or. ke



THE PUBLTC SERVTCE COMMTSSTON (AMENDMENT) BILL,2023

lntroduction

The Law Society of Kenya is a professional statutory body established under the Law Society of

Kenya Act, No. 2l of 2014 with a mandatory membership of all Advocates in Kenya currently

numbering to over 21.000.

The organs of the Society are the General Membership, the Council. the Branches and the

Secretariat. The Council is the governing body of the Law Society of Kenya. lt comprises a

President, a Vice- President and eleven other members, all of whom must be members of the Law

Society of Kenya. Council members are elected every two years by the members of the Society by

means of a secret ballot conducted in accordance with the Law Society of Kenya Act.

Currently, the Council is comprised of The President, The Vice-president and 1l Council members

namely:

. President, Eric Theuri

. Vice President. Faith MonyOdhiambo

. General Membership Representatives. Chrysostom Akhaabi, KabataMwaura, Tom K'opere

. Nairobi Representativer, Cohen Amanya, NjokiMboce. OchiengGor

. Up-country Representativer, Byron Menezes. LindahKiome, Michael Wabwile. Vincent

Githaiga

. Coast Representative, RizikiEmukule

. Secretary/CEO, Florence W. Muturi

One of the Law Society of Kenya statutory objects as provided in section 4(a) of the Act is to
assist the Government and the courts in all matters affecting legislation and the administration

and practice of law in Kenya. Pursuant to the statutory mandate. the Law Society of Kenya makes

the following submissions on the Public Service Commission (Amendment) Bill, 2023.



I

ln conclusion, we humbly submit that our comments be considered before enacting the Bill

Yours faithfully,

Eric Theuri
President Law Societv of Kenva

Provision of the bill lssue Proposal

Clause 2- Amendment of
section 34 by introducing new
subsection 3A

Acting officer not entitled to allowances

after six months. We find no rational in
this proposed amendment.

The Act as it ir currently does not offend
any constitutional provision, nor does it
contravene any written law.

However, the proposed amendment may

offend the constitutional right to fair
labour practices under Article 41. One of
them is equal remuneration for work of
equal value. The amendment will further
entrench discrimination on account of
age offending article 27 of the
constitution.

Currently section 5 of the employment
Act 2OO7 in order to prevent

discrimination in remuneration provides

that an employer shall pay his employees

equal remuneration for work of equal

value.

We propose that if an acting
officer is not confirmed to
the office for reasons of
attaining the age of 60, then
the officer should be

considered for hiring on a six

months consultancy basis

until a suitable replacement

is found.

SPECIFIC COMMENTS ON THE PUBLIC SERVICE COMMISSION (AMENDMENT)

BILL.2023

M*



NGEC
National Gender and
Equality Commission

When repllng please quote

nef: No,....N.G.EQ/.C,S/N.A$/oos/VOL.III (rog)

Samuel Njoroge
Clerk of the National Asbembiy
Clerk's Chambers
Parliament Building
P.O: BOX 41842-ooioo
NAIROBI

National Gender and Equality Commission
lst Floor, Solution Tech Place, 5 longonot Road, Upper Hill, Nairobi
P.O Box e75rz-oo5o6 Nairobi, Kenya
l,andline: +254(ozo) 3213too
Mobile: +254(ozq)375roo
Toll Free :o8oo ZzorBZ
www.rigeckenya.org
Email :info@ngeckenya.org
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Dear Mr. Njoroge, tr J
SUBMISSION OF COMNIENTS: THE PUBLIC SERVICE COMMISSTON
(AMENDMENT) BILL, (NATIONALASSEMBLY BILL NO. 6 OF 2023).

Reference is made.to your call for submission of memorauda on the Public Service
Commission (Amendment). Bill (National Assemblv Bill No 6 of z-ozg).

the National Gender and Equality Commission (NGEC) is a Constitutionai Commission
u'ith the mandate of promoting gender equality anci non-discrimination for all persons
in Kenya, with a focus on Special Interest Groups (SIGs) who include rivomen, children,
Persons with Disabilities (PWDs), youth, older members of society and minority and
marginalized groups.

Section 8 (b) of the National Gender and Equalify- Comrnission Act, No. 15 of zorr
mandates the Commissiorr to. 'monitor, facilitate a'nd eduise on the integration of the
principles of equality anci ft'eedom from discrimination in all mttional und county
policies,laws, and aciminisfi'atiue regulattons in all pubiic and priurzte in-shta1iorr.'

In line with its mandate, the Commission submits the attached memorandum analyzing
the proposed amendments and making proposals where necessary.

Yours sincerely,
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MEMORANDUM oN THE puBl-rc SERVICE coMMrssroN (AMENDMENT) Brr.r., zoz3

Submitted to: cn a rli ent kes/
NO

SECTIONSOUG}IT
TOBEAMENDED

PROVISIONINTHE
BILL

PROPOSAL JUSTIFICATION

1 Section 8o.
Retirement on the
basis ofage

(1) Where a public
officer has attained the
mandatory retirement
age as may be prescribed
in regulations-
(a) the public officer
shall retire from the
service with effect from
the date of attaining the
mandatory retirement
age; and
(b) the Commission
or other appointing
authority shall not
extend the service of
such retired public
officer beyond the
mandatory retirement

Section 8o of the principal
Act is amended -
(a) in subsection (r), by
deleting the words "as may
be prescribed in the
r-egulations" and substituting
therefor the words "of sixfy
years"; and (b) by deleting
subsection (z).

Clause 3 e Commission makes

z. Amend Section Bo
further by inserting an
additional subsection 3 as
tbllows-;

G) The Commission or
authority shall be required
to justify the reasons for
lack of such rare
knowledge or skills in the
Authority or among the
other public officers.

Th
of Section 8o of the Act as proposed in
Clause 3 based on the following reasons.

Section gz (0 of the public Service
Commission Act on delegated legislation
confers the power to the Commission to
make guidelines on retirement.

Subsequent to that, the public Service
Commission Regulations, zor9, Regulation
7o provides as follows-;

Retirement on age grounds;
(1) Subject to the Constitution, section
8o of the Act, any other relevant written
law or a specifi.c government policy, the
mandatory retirement age in the pirblic
service shall be-
(a) sixtyyears;
(b) sixty-five years for persons with
disability; and

The Commission objects to the amendment

llPage

proposals as follows-;

r. Retain section 8o(r) of
the Act



(c) such age as may be determined bY
the Commission for lecturers and research
scientists serving in public universities,
research institutions or equivalent
institutions as determined by Commission
in consultation with such universities,
research institutions or equivalent
institutions.

The Rationale is that the regulations
prouidefor more than one mandatory age

for public officers depending on status and
insfrtutions and it .Ultll be discriminatory
and prejudicial to entrench only one
mandatory category in the substantiue
Act.

On a dffirent issue, the Commission
wouldlike the Publtc Seruice Commisston
to giue the groundsfor prescribing the
mandatory age in the Regulations and not
in the Act.

Regulation zo (6) and (z) further provide as

follows-;

(6) Subject to section 8o(z) ofthe principal
Act, in determining whether to engage an
officer after attainment of retirement age,

the Commission shall determine and
document the rare knowledge, skills or
competencies that the officer possesses.

In this re lation-

(z) Despite
subsection (tXb), the
Commission or other
appointing authority
may engage the public
officer for service after
the retirement upon
such terms of contract as
may be agreed if -(a) the public officer
possesses rare
knowledge, skills and
competencies for the
time being required in
the service;
(b) the retired officer
is willing to be engaged
on contract; and
(c) the retired public
officer's performance
shall not in any way be
impaired by age

2lPage



"rare knowledge, skills and
competencies" means knowledge, skills and
competencies that are scarce, unique and
not readily available in the job market.; and

The National Policy on Older Persons and
Ageing revised in zor4 in paragraph z
acknowledges that many older persons
have skills resources and experfise, which
could be tapped and utilized for
development. The policy object provides
that the state will put in place measures
that ensure Older Persons continue to
provide their expertise, talents, experience,
and abilities to their families, and
community by accessing and creating
employment

The Commission is however cognizant of
the perceived notion of the systematic and
systemic abuse of Section 8o(z) of the Act
sought to be deleted without any
replacement and would propose to the
proposer ofthe Bill to consider providing
for an additional subsection that would
justify the need of engaging a public officer
on contract who has attained the age of
retirement.

A case in point is where a retired officer has
acquired rare skills in their course of
employment and these skills can be useful
in another organization seeking to engage
them on contract.

(a)

3lPage
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reason as to why the retiring officer is the
only one lvith the rare skills and why there
has been no plan of succession

4lPage
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-THE REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

EMO NDUM IN THE MATTER OF CONSIDERATION BY NATIONAT ASSEMBLY OF ARTICLE

118(B) OF THE CONSTTTUTION REGARDING THE PUBUC SERVICE COMMISSION

(AMMENDMENT) B]LL NO. 6 OF 2023 SPONSERED BY HON. MAKALI MULU, M.Pi

l. I (Michael Mwangi Kinonge) am a Kenyan and a retiree in Thika Constituency.

ll. That despite my support for the amendment of the above bill by Hon. Makali Mulu, M.P;

it will not be comprehensive without the following being put into consideration:-

(a) The retiree should be honored by transferring his/her PF file to be under the Docket

of the Attorney General.

(b) The retiree should be linked with OMBUDSMAN and their services.

(c) The retiree should not in the circumstances of left behind unpaid due, confront a

new occupant to resolve claim issues such as the case of 20 years of Retired

Teachers, now coming to an end.

(d) By adapting the above, the New Occupant and the Retiring should be in harmony.

(e) Ombudsman shall be a go between the Attorney General and the Retiree.

lll. Finally, I beg to support the Bill's Amendments of the PUBLIc SERVICE COMMISSION

WITH MY SUGGESTIONS INCLUSIVE. THUS, WITHOUT THE SUGGESTIONS, THE BILL

CAN BE LlKENED WITH AN ARM WITHOUT A HAND.

(.or- da'gJ&t-'

,fl(s #
DATED 27IH IULY2O23

SIGN: ............

COMPILED BY

MICHAEL MWANGI KINONGE,

P.O BOX 5008-1002,

THIKA

TO BE SERVED UPON

THE CLERK,

NATIONAL ASSEMBLY,

P.O BOX 41842-00100

NAIROBI
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02 AU6 2023REPUBLIC OF KENYA

OFFICE OF 1'IIE A1"I'OITNEY-GENE
&

DEPARTMENT OF JUSTICE
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Our Ref. AG/LDD/ gBfinl
Your Ref. NVDDC/LABOUW2023/O5B

The Clerk of the National Assembly

Clerk's Chambers

National Assembly kos- Wa':J"

-d.€-G-l"!--_

lst August, 2023

L-L

Parliament Building

P.O. Box 41842-OO\OO

NAIROBI \-A a\{*
RE: STAKEHOLDERS SUBMISSIONS ON THE PUBLIC SERVICE COMMISSION

(AMENDMENT) BILL, 2023 (NATTONAL ASSEMBLY BILL NO. 6 OF 2023)
TO THE DEPARTMENTAL COMMITTEE ON TABOUR

This has reference to your letter dated the l4th July. 2023 under Ref.

NA/DDC/LABOUW2O23/O58. which was received in this Office on the l8th July.

2023, and our letter of the 25th )uly, 2023. regarding the invitation to prerent

written submissions on the Public Service Commission (Amendment) B'il, 2023
(National Assembly Bill No. 6 ot 2023) sponsored by Hon. Benjamin Mwangi. MP.

The Commission proposes that an amendment be made to the proposed subsection

(3A) of section 34 of the Public Service Commission Acr,2017. by adding a proviso

thereto to address circumstances where the substantive holder of an officer is on
secondment. has been granted unpaid leave, has been granted leave to serve in an

international organisation, or is on sabbatical leave. A copy of the Commission's letter

and proposal are annexed hereto. ln our considered view, the Commission's
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We sought the policy guidance of the Ministry of Labour and Social Protection which
is responsible for the policy contained in the Bill. and the Public Service Commission

whose mandate is prescribed in Article 234 of the Constitution to include that the

Commission shall ensure that the public service is efficient and effective; shall develop
human resources in the public service; and shall review and make recommendations
to the national government in respect of conditions of service, code of conduct and
qualifications of officers in the public service.
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proposals do not raise substantial constitutional or statutory issues and

included in the proposed Bill.

Samson Davies Maundu
Principal Parliamentary Counsel

FOR: AfiORNEY-GENERAL

Copies to: Hon. J.B.N. Muturi EGH

Attorney-Genera I

Hon. Shadrack J. Mose

5olicitor-Cenera I

Ms. L.M. Murila
Chief State Counsel
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RIt,UBLIC OF KENYA

PUBLIC SERVICE COMMISSION

PSC/LEG/O|9/14/I'8 Nt. (3

28th )uly,2023

The Hon. Attorney General
Office of the Attorney General &
Department of Justice
Sheria House, Hararnbee Avenue
NAIROBI.

ATTENTION: SAMSON DAVIS MAUNDU
PRINCI PALPARLIAMENTARY COUNSEL

We acknowledge receipt of your letter Re. Ad/LDD/498,rt/11 on the above
subject.

The Commission's views on the prcposed amendment are containecj in the

attached matrix, which has already been forv,rarded to the I.latiorral

Assembly Departinental Committee on Labour.
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STAKEHOLDERS SUBMISSIONS OT.J T!{E PUBLiC sERVICE COM.MIss!ON
(AMENDMENT) B!LL,2023
NATIONAL ASSEMBLY BILL NO. 6 OF 2A23. TO THE DEPARTMENTAL
COMMITTEE ON TABOUR
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Dr. Simon K Rotich, C

Secretary/CEO
Pubiic Service Commis:



SECTION PROPOSED AMENDMENT ISSUE RECOMMENDATION
34 lnsertion of a new section 34(3A)

to read

"Upon expiry of six months an
officer appointed under section 3
shall not be entitled to any
allowances"

Whereas the objective of the proposed
amendment is to ensure vacant positions
are filled expeditiously, not all positions
which officers are appointed to act are
available for filling.

There are circumstances where
substantive holders are lawfully
authorized to be away for a period
exceeding six months and therefore the
post cannot be filled.

These instances include

If the substantive holder of the office
is a spouse of an officers appointed
to serve in a foreign mission on tour of
du has been ranted un aid leave

The limitation to have an officer act
for 6 months should apply to
vacancies which are available for
competitive filling.

The Commission therefore proposes
that, instead of the proposed
amendment, the following proviso
should be introduced after 34(3) to
rea d:

Provided that an officer may be
appointed to act beyond the six
months period if the substantive
holder of the office is on secondment,
unpaid leave, or sabbatical leave.

When the substantive holder of the
office is on secondment whose
minimum period is not prescribed but
can be granted for an initial period
three years which is renewable.



usually is for a maximum non-
renewable period of one (1) year or

When the substantive holder has been
granted leave by viftue of having been
appointed appointed to serve in
international organizations. In this
instance the period the officer is
usually allowed to be away is three
years.

Staff of universities also take sabbatical
leave and various universities prescribe
different periods for the sabbatical leave.
Some have 9 months some have one year

It will not be fair to have an officer
perform duties in the higher office and not

which

be com ensated
80
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OFFICE OF'I'HE A'I'TOITNEY-GENERAL
&

DEPARTMENT OF JUSTICE

Our Ref. AG/LDD/ 498/1/11

Your Ref. NVDDC/LAB OUW2O23/O58

The Clerk of the National Assembly
Clerk's Chambers

National Assembly

Parliament Building
P.O. Box 41842-OO|OO

NAIROBI

K"s-

l6th August,2O23

tq ,a(
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RE: STAKEHOLDERS SUBMISSIONS ON THE PUBLIC SERVICE COMMISSION
(AMENDMENT) B!LL, 2023 (NATIONAL ASSEMBLY BILL NO. 5 OF 2023)
TO THE DEPARTMENTAL COMMIfiEE ON LABOUR

This has reference to your letter dated the l4th July, 2023 under Ref.

NA/DDC/LABOUW2O23/O58. which was received in this Office on the 18th July,
2023, and our letters of the 25th July, 2023, and lst August, 2023, regarding the
invitation to present written submissions on the Public 5ervice Commission
(Amendment) B'nl,2023 (National Assembly Bill No. 6 of 2023) sponsored by Hon.
Benjamin Mwangi, MP.

We sought the policy guidance of the Ministry of Labour and Social Protection which
is responsible for the policy contained in the Bill. and the Public Service Commission
whose mandate is prescribed in Article 234 of the Constitution.

ln this regard, we are in receipt of a letter from the Ministry in which it states that it
has no objection to the proposals contained in clause 3 of the Bill. A copy is attached
hereto for your consideration and further necessary action.

SHf:RIA HOI rSE. IIARAtllllEll AVI
P.O. Bor40l l2{0100, NAIROBI, KENYA. TELi +754 202227161,
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Samson Davies Maundu
Principal Parliamentary Counsel
FOR: ATTORNEY-6ENERAL

17 AU0 2023

CLERK,S ol.},rcE



Copies to: Hon. J.B.N. Muturi EGH

Attorney-Cenera I

Hon. Shadrack J. Mose
5olicitor-Cenera I

Ms. L.M. Murila
Chief 5tate Counsel
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Telephone : +254 (0) 272980012727980-4
Fax: +254 (O) 272622212734417
Email: cs@labour.go.ke

When replying please quote

MWD/|"AB/274

Mr. Samuel Njoroge,
Clerk of the NotionolAssembly

Porlioment Buildings.

P.O. Box 41842-00100

NAIROBI.

MINISTRY OF I.ABOUR AND SOCIAL P
OFFICE OF THE CABINET SECRETARY

s

Social Security House, Bishops Road
P.O. Box 40325 - 00100
Nairobi
KENYA

l4th August, 2023.

Deor

i
RE: STAKEHOLDERS SUBMISSIONS ON THE pUBLtC SERVTCE

coMMtsstoN (AMENDMENT) BILL NO. 6 OF 2023 TO THE
DEPARTMENT COMMITTEE ON LABOUR

Reference is mode to your letter reference No.

NA/DDC/LABOUR/2023l058 of l4th Juty, 2023 requiring the

submission of written memorondo with respect to the public

service commission (Amendmeni) Bill No. 6 of 2023, sponsored by
Hon. Benjomin G. Mwongi, MP, to the Deportmentol Committee on

tr

.ir.'^A1'r:.',1i '

ip.$L+,
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Lobour, o committee estoblished pursuont to Stonding Ord

of the Notionol Assembly.

The following is the Ministry's position on the obove p

Member's Bill by Hon. Benjomin G. Mwongi, MP, Embokosi C

os seriolized below:-

216

A. BACKGROUND

1. Seclion 80 (l ) of the Public Service Commission Act, 20 7 (No

10 of 2017) provides thot where o public officer hos ott ined

the mondotory retirement oge os moy be prescri

regulotions-

(o) The public officer sholl retire from the servic with

effect from the dote of ottoining the mon otory

relirement oge; ond

ote

ntrol

tn

sholl

fficer

(

(b) The Commission or other oppointing outhori

nol exlend the service of such retired public

beyond the mondotory retirement oge.

o

2. Subsection (2) of section 80 to the Act, provides thot

subsection (l )(b) obove, the Commission or other op

spite

inting

outhority moy engoge the public officer for service o er the

retiremenl oge upon such terms of controct os

ogreed if-

ybe

(o) The public officer possesses rore knowledge, s ls ond
a.z.rv. rr ^{^^^i^. f,.\, +L^ +i-^ L-^;^^ .^ -, ,i.^.J ;- rL ^ -

)



(b) The retired officer is willing to be engoged on controct;

ond

(c) The retired officer's performonce sholl not in ony woy be

impoired by oge.

3. Clouse 3 of the Public Service Commission (Amendment) Bill

No. 6 of 2023 intends to omend section 80 of the Act-

(o) ln subsection (l), by deleting the words "os moy

be prescribed in the regulotions" ond substituling

therefor the words "of sixty yeors"; ond

(b) By deleting subsection (2),

to stotutorily cop the retirement oge in Kenyo to 60 yeors, os

currently prevoiling in the low ond government policy omong the

Eost Africon Community member Slotes.

4. Significontly, the following is the retirement oge in other

Countries in the Eost Africon Community-

(o) Ugondo: 60 yeors for bolh mole ond femole

employees in public service;

(b) Tonzonio:60 yeors for bolh mole ond femole

employees in public service;

(c) Rwondo: 55 yeors for both mole ond femole

Employees; ond

t



(d) Burundi: 60 yeors for both mole ond fe

employees.

(o) Souih Africo: The retirement oge in South

currently set of 60 for women ond 65 f
though fhere ore discussions to increose it

both genders;

ole

5. lt's worth noling thol retirement oge policies ond their

ossocioted chollenges vory ocross different Africon co ntries

due lo culturol, economic, ond legol foctors.

chollenges highlight the need for flexible retirement p

increosed finonciol preporotion for retirement, ond me sures

to oddress oge discriminotion ond promote intergener tionol

cooperotion ond colloborotion in the workploce.

6. Retiremenl oge vory ocross countries ond regions wo wide

ond retirement oge policies ore subject to chonge o moy

differ bosed on vorious foctors like the country's lows sociol

security systems, ond economic conditions. Here ore o few

exomples:

ese

cres,

frico is

men,

65 for

60 for

picolly

(b) Nigerio: The retiremenl oge in Nigerio

public servonls, while the privole seclor

follows o stondord retirement oge of 65;

(c) Kenyo: The retirement oge in Kenyo is 50 f r public

servonts, while the privote sector generol

o retiremenl ooe of 60-65:

follows

t



(d) Uniled Stoles: The retirement oge for Sociol

Securily benefits in lhe U.S is groduolly increosing

from 56 to 67, depending on the individuol's birth

yeor;

(e) United Kingdom: ln the UK, the stote pension oge

hos progressively increosed, reoching 66 for both

men ond women in 2020, ond it will continue to

rise further in the future;

(f) Germony: The retirement oge in Germony is

currently 67 for those born ofler 1964, but individuols

con toke eorly retirement benefits storting from lhe

oge of 63, with o reduction in the pension omount;

ond

(g) Austrolio: The retiremenl oge hos been increosed

to 67 in July,2023.

7. The stotutory retiremenl oge in generol, con present severol

chollenges ond below ore some common chollenges

ossocioted with the stotutory retirement oge-

(o) Aging Workforce: The stolutory retirement oge

oflen results in on oging workforce, os employees

ore required to relire of o specific oge. This con

leod to o loss of experienced ond skilled workers,

l



polentiolly creoting o tolent ond knowledg

in lhe lobor morket;

e gop

(b) Finonciol lnsecurity: Mony individuols moy n tbe
finonciolly prepored for relirement of the sto utory

oge due lo inodequote sovings or p

provisions. This con result in finonciol insecu for

retirees who might struggle to meet thei

expenses ond heolthcore needs;

doily

(c) Youth Unemployment: The rigid retirement oge
con hinder job opportunities for the y nger
generolion. With older employees stoying in the

workforce longer, it con limit job openin

hinder the entry of new groduotes or

professionols into the job morket;

(d) Age Discriminotion: Enforcing o strict re ment

oge con leod to oge discriminoti

sion

ond

young

n, os

ementemployees might foce mondolory re

even when they possess the skills ond co ility to

continue working effectively. This con n otively

ute toimpoct individuols' self-worth ond contr
sociol exclusion;

(e) Skill ond Knowtedge Loss: Mondotory r lirement
con result in o loss of voluoble skills, kn wledge,
ond experience within orgonizotions. ll t kes time

ond resources to lroin new employees t reploce
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experienced retirees, potenliolly impocling

productivity ond orgonizotionol efficiency; ond

(f) Workforce Plonning Chollenges: Orgonizotions

moy foce chollenges in workforce plonning ond

succession monogement due lo the fixed

retirement oge. They need to onticipote

retirements ond ensure oppropriote tolenl

monogement strotegies ore in ploce to enoble o

smooth tronsition ond continuity in operotions.

8. lt's worth noting thot retirement oge policies ond their

ossocioted chollenges con vory ocross differenl Africon

countries due to culturol, economic, ond legol foctors. These

chollenges highlight the need for flexible retirement policies,

increosed finonciol preporotion for retirement, ond meosures

to oddress oge discriminotion ond promote intergenerotionol

cooperotion ond colloborotion in the workploce.

B. SALIENT ISSUES AND CASE LAW

9. While there isn't o specific stolule lhot explicitly defines or

codifies this right, it hos been recognized ond opplied by

Kenyon courts through its jurisprudence. Nolobly, the

Kenyon courts hove emphosized lhol public outhorities

hove o duty to oct foirly ond not orbitrorily, porticulorly when

they hove given on expeclotion or promise to individuols or

groups. This meons thot individuols moy hove o legilimote

)
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expectotion thot public outhorities will fulfill their promises,

follow estoblished procedures, ond oct reosonobly in their

deolings.

10. lt is worlh noting, however, thot the opplicotion of the right

to legitimoie expectolion in specific coses moy vory

depending on the focts ond circumslonces involved. Cose
low in Kenyo regording the right of legitimoie expectotion is

significont becouse it helps shope ond define how this

principle is opplied ond protected by the courts in the
country. while there moy noi be on expricit stotutory
recognition of the right of legitimote expectotion, cose row
provides outhoritotive inlerpretotions ond guidonce on this

ospect of odministrotive low.

I I. By exomining ond onoryzing previous court decisions,

individuols, legol proctitioners, ond pubric outhorities con
understond the circumstonces ond conditions under which
the right of legitimote expeclotion moy orise ond be
enforced in Kenyo.

12. cose low provides croriiy on the rights ond expectotions
individuols con hove from pubric outhorities, ensuring
foirness, tronsporency, ond occountobirity in odministrotive
decision-moking.

14. Additionolly, cose low creqtes precedents thot estoblish
legol principles ond guiderines. This enobres consistency
ond prediclobility in the opplicotion of the right of

I
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legitimote expectotion ocross differeni coses, promoting

the rule of low ond protecting individuols' rights in their

deolings with government outhorities in Kenyo.

15. While there ore numerous coses in Kenyo's jurisprudence

lhot touch upon the righi to legitimote expectotion, here

ore o few specific court coses thot hove oddressed this

right:-

(o) Council of Civil Servlce Unions v. Mlnlster for the Civll

Service (1985): Although not o Kenyon cose, it hos

been referred to by Kenyon courts. This cose

recognized lhe right of legitimole expeclolion os o

principle of odministrotive low;

(b) Republic v. Minlster of Stote for lmmlgrolion &

Registrotion of Persons & Another (Ex porte Anthony

Moino Pius) (2012): ln this cose, the court emphosized

the duty of public outhorities lo oct foirly ond in

occordonce with legitimote expectolions creoted by

their conduct or represenlotions mode lo individuols;

(c) Seth Ponyoko & 25 Others v. Somuel Arochi & 3

Others (2016): The court held thot legitimote

expectotions con be formed bosed on post

proctices ond esloblished procedures. ond thot

public outhorities must oct reosonobly ond foirly

when deoling with such expectotions;



t

(d) County Government of Nondi & Another -v- Dr.

Wonjolo Somson (2019): This cose emphosized thot
public outhorities hove o duty to oct in occordonce
with legitimote expectotions ond thot o foilure to do
so con be subject to legol chollenge;

(e) Anisomerous lnvestments Limlted v. Kenyo Nolionol

Highwoys Authority & 3 Others (2014) (eKLR) - The

courl held thot legitimote expectotions con be
formed through representotions mode by public

oulhorities, ond foilure to oct in occordonce wilh
such expectotions con be chollenged;

(f) Kenyo Plonters Cooperotive Union Limited v. Republic

& 3 Others (2014) (eKLR) - tn this cose, the court
emphosized thot individuols or orgonizotions deoling
with public outhorities hove lhe right to legitimote

expectotions, ond lhose expectotions must be token

into occount when moking decisions offecling their

rights; ond

(g) Eosf Africon Portlond Cement Compony limited v.

Nolionol Environment Monogement Authority & 5

Others (2018) (eKLR) - The court recognized the right

of legitimote expectotion ond held thot public

oulhorilies musl oct foirly ond consistenily in

occordonce with legitimote expectotions creoted by
their post conduct or representotions.
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16. ln Kenyon low, the concept of legilimote expectotion

recognizes individuols' entitlement to expect thot public oulhorilies

will oci in o certoin woy or corry out their functions in occordonce

with certoin estoblished proctices, procedures, or representotions.

It is bosed on lhe principle of foirness ond requires public

ouihorities lo oct reosonobly ond consistently with their post

conduct or promises mode to individuols or groups.

17. Legitimote expectotion con orise from vorious sources, such os

explicit representotions, estoblished proctices, or even implied

understondings between individuols ond public outhorities. When

o legiiimote expeclotion is formed, it gives rise to o protected

interest ond individuols con reosonobly expect the public oulhoriiy

to fulfill its obligotions or commitments in occordonce wilh thot

expectotion.

18. While there is no specific stotutory definition of legitimote

expectotion in Kenyon low, il hos been recognized ond opplied by

the courts through lheir jurisprudence, drowing from common low

principles ond constitutionol protections of odministrolive foirness

ond due process.

(o) Representotion or promise: There should be o cleor ond

unequivocol represenlotion, promise, or ossuronce

mode by o public outhority, either explicitly or implicitly.

19. ln Kenyon low, the elemenls thot constitute o legitimote

expectotion typicolly include:
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This representotion con be in the form of on explicit

stotement, on estoblished prociice, or o consislent

course of conducl;

(b) Reosonoble relionce: The individuol or group mus

reosonobly relied upon the representotion or p
mode by the public outhority. This relionce c nbe
evidenced by octions token, decisions mo

expectotions formed bosed on the representotion

t hove

(c) Specificity ond clority: The representotion or

should be sufficiently specific ond cleor, leoving

for ombiguity or misunderslonding;

octions or decisions of the public outhoriiy.

20. ln Kenyo low, legitimote expectolion con orise

siluotions. Here ore some exomples:

mrse

e, or

romrse

room

ct to the

in vorious

a

(d) Legolity ond foirness: The expectotion itself ust be
lowful ond foir, meoning it does not controv ne ony
legol requirements or principles of public interes ond

(e) Legitimole interest: The individuol or group mu hove o

legitimote interest in the motter of hond, such

right, benefit, or legitimote concern thot is sub

s o legol

(o)Employment ond promotions: lf o public outho , such os

o government deportment or ogency, hos estoblished
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cleor procedures ond criterio for the promotion or

oppointment of employees, individuols who meet lhose

crilerio moy hove o legitimote expectotion thot the

outhority will follow those procedures foirly ond promote or

oppoint them occordingly;

(b)Discretionory benefits ond privileges: When public

outhorities exercise discretionory powers to gront benefits,

exemptions, or privileges, individuols who meet the

relevont criterio moy hove o legitimote expectotion thot

they will be treoted foirly, consistenlly, ond in line wilh post

proctices or representotions mode by the oulhority;

(c) Express representotions: Legitimote expectotions con orise

from explicit represenlolions, promises, or stotements

mode by o public outhorily. These representotions moy be

in writing or orolly communicoted to individuols or groups

offected by the outhority's octions or decisions;

(d) lmplied representolions: Legitimote expectotions con olso

be implied from the conduct. proctices, or esloblished

procedures of o public outhority. lf individuols hove

consislently been treoted in o cerloin woy or if there is on

esloblished custom or proctice, o legitimote expectotion

moy orise bosed on thot implied representotion;

(e) Post decisions or precedents: lf o public outhority hos

consistently mode decisions or token octions in q

I
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porticulor monner over time, individuols moy h eo
legitimote expectotion thot future decisions or octi s will

be consistent with those post proctices or prece ents;

ond

(f) Policies ond guidelines: Public outhorities often ublish

policies, guidelines, or procedures thot oulline they

intend to moke decisions or conduct their offoirs.

lndividuols who hove relied upon such policies or g elines

ty willmoy hove o legitimole expectotion thot lhe outh

ocl in occordonce with them.

21. ln Kenyon low, lhe criterio for esloblishing o I

expectotion typicolly involve the following foctors:

gitimote

I

(o) Cleor ond unombiguous representotion: There

cleor ond unombiguous representotion, pr

stotement mode by o public outhorily. This co be in the
form of on explicii stotement, estoblished clice, or

consislent conduct thot creotes o r osonoble

expectotion;

(b) Relionce: The individuol or group must hove reosonobly
relied upon the representotion or promise m de by the

stroted bypublic outhority. This relionce con be dem

octions token, decisions mode, or expeclo

ust be o

mise, or

bosed on the representotion;

ns formed
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)

(c) Reosonobleness: The expectotion musl be reosonoble in

the specific circumstonces. This meons thot the

expectotion itself should not go ogoinst ony legol

requirement, public interest, or estoblished policy;

(d) Consistency: The public outhority should be consistent in

its opplicotion of relevont policies, proctices, or

represenlotions. ln other words, the outhority should not

oct in o monner thot controdicts or goes ogoinsl its post

conducl or representotions without good reoson; ond

(e) Legitimocy ond foirness: The expeclotion should be

bosed on o legitimole inlerest or right. lt should not be

orbilrory or unlowful. lt should olso be foir ond jusl in
occordonce with estoblished legol principles.

22. However, fhere moy be certoin limitotions or exceptions lo the

criterio for legilimole expeclotions in Kenyon low. While the

specific limitotions ond exceptions con vory depending on the

circumstonces ond context of eoch cose, here ore some generol

considerotions:

(o) Public interest: Legilimote expectotions moy be subject

to limilotions if they conflict with oveniding public inlerest.

notionol security, or the brooder public welfore. ln such

coses, the public outhority moy hove the discrelion lo
deport from the legitimole expectotion if substontiol

reosons justify it;



t

(b) Chonge in circumstonces: lf there is o significont honge

in circumstonces or o volid reoson thot jus

deporlure from the legitimote expectotion. the

eso
public

dividuols

a

outhority moy not be bound by the expectot n. For

instonce, if there is o chonge in low or poli y thol

necessitoles o deporture from post procl es or

representotions, the legilimote expectotion

opply;

y not

(c) Legol requirements: Legitimote expeclotions s uld not

controvene ony explicit stotutory requirements or legol

stolutoryrestrictions. lf the expectotion conflicts wiih

provisions, the low will prevoil over the I

expectotion;

gitimote

(d) Unlowful or

expeclotions

unreosonoble

egitimote

owful or

connot cloim o legitimole expectotion for som thing thot

is illegol, unreosonoble, or controry to the pu c interest;

ond

(e) Express discloimer or reservotion of rig ts: Public

outhorities moy expressly discloim or reserve t ir rights to

deport from estoblished proctices or repres tolions. ln

unreosonoble expectotions:

connot be bosed on u

demonds or expeciotions.

such coses, o legitimote expectotion moy

negoted.

e limited or
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23. The limitotions or exceptions to the criterio for legitimole

expectotions in Kenyon low ploy o cruciol role in boloncing

individuols' legitimole expectotions with brooder regor principres

ond public interest considerolions. They provide o fromework to
ensure thot legitimote expectotions ore opplied in o monner thot is

reosonoble, lowful, ond oligned with ihe brooder ob.[ectives of the

legolsystem.

c. coNctustoN

24. The World over, the retiremenl oge is moving from 60 to 65

yeors. The United Notions hos roised the retirement oge for stoffers

to 65 yeors old. The policy, opproved by the Generol Assembly,

hos olreody token effect for employees.

25. ln Europe, retirement oge is 65 yeors ond now being lobbied to
70 yeors due to lock of skilled workers ond the hemorrhoge of
pensroners.

26. whereos EAc member countries ore struggling lo finonce their

monthly woge bill for the working closs, developed economies ore

convincing civil servonts to extend their reliremenl oge to 70 yeors

in order for their governments to moke sovings in pension schemes

ond to horness lhe immense benefits of their selfless weolth of

experience.

a

I
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27. The proposolin the Bill to stotutorily cop the retiremenl oge in

Kenyo to 60 yeors is in londem with the right of le

expeclotion omong the enlire workforce, ond ony otte

lower the bor to 55, would offend the right to le itimote

expectotion which is o principle of odministrotive low deriv d from

common low.

28. The bollooning relirement pensions ond the escolotin

billin Kenyo ore quite instructive.

29. ln the circumstonces ond consistent with the best proc ice ond

further, in order to remove ony inherent ombiguities, the istry of
Lobour ond Sociol Protection hos no objection in the ol in
the new Bill to codify into low, the relirement oge in Ke oio60
yeors os conloined in Clouse 3 of the public Service Co
(Amendment) Bill No. 6 of 2023.

Yours

Hon. Florence Bore,
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Copy to: l. Mr.Geoffrey E. KA|TUKO.
Principal Secretary.
State Department for Labour & Skills Development.
NAIROBI.

2. Hon. Justin B.N. Muturi, EGH.,
Attorney General.
Office of the Attorney General & Department of J

Sheria House, Harambee Avenue.
NAIROBI. I
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