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1.0 PREF'ACE

Mr. Speaker Sir,

The Public Investments Committee is a Select Committee established under Standing

Order No. 206 and is responsible for the examination of the working of pubiic

lnvestments

l.l Mandate of the Committee

The Committee is mandated to:-

(^) Examine the reports and accounts of the pubJic investments;

(b) Examine the reports, if any, of the Auditor-General on the public investment;

(.) Examine, rn the context of the autonomy and efficiency of the public investments,

whether the affairs of the pubJic investments, are being managed in accordance

with sound financial or business principles and prudent commercial practices.

The Committee shall however not examine:-

(r) Matters of major government policy as distinct from business or cornmercial

functions of the public investments;

(b) Matters of day-to-day adrninistration; and,

(c) Matrers for the consideration of wirich macirinery is estabiisheci by any speciai

starute under wh.ich a particular pubJic investrnent is established.

The procedure of a Select Comrnittee and other related matters thereto is covered under

Standing Order No. 173-203. The Comrnifteehas power, under Article L25 of the

Constitution, National Assembly (Por.vers and Plivileges) Act (Crp. 6), the State

Coqporauons Act (Crp 446) and the Public Audit Act, 2003, to summon witnesses,

examine them on oath and receive evidence.
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7.2 Committee Membership

The Committee comprises of the foliowrng Members:-

(1) Hon. Adan !7. I(eynan, CBS. MP

(2) Hon. I(mani Ichung'wah, MP

(3) Hon. Francis MwanziaNyenze, EGH. MP

(4) Hon. (Dr.)Oburu Oginga, MP

(5) Hon. (C.P.A.) Thomas Ludindi Mwadeghu, MP

(6) Hon. Adan M. Nooru, MP

(7) Hon. Mithika Linnrri, MP

(B) Hon. \7afula lTamunyinyi, MP

(9) Hon. Elias Bare Shill, MP

(10) Hon Sammy Mwaita, MP

(11) Hon. Q)r.) Paui Otuoma Nyongesa, EGH. MP

(12) Hon. John Olago Aluoch, MP

(13) Hon. (E,"g ) John I(iragu, MP

(14) Hon. (X{ajor) Btd) John Waluke I{oyi, MP

(15) Hon. Abduliswamad Sheriff Nassir', MP

(16) Hon. Beatrice Nkatha Nyaga, HSC.MP

(17) Hon. Bernard Munywoki Kitungr, MP

(18) Hon. Chrisanthus'$Tamalwa l7akhungu, MP

(19) Hon. Cornelly Serem, MP

(20) Hon. Ejidius Njog, Barua, MP

(21) Hon. Irungu l(ang'ata, MP

(22) Hon. Johana Ngeno, MP

(23) Hon. John Muchti Nyaga, MP

(24) Hon. John Ogutu Omondi, MP

(25) Hon. I(orei Ole Lemein, MP

Chairperson

- Vice Chairperson

it
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(26)

(27)

I-Ion. Mary Sally lieraa, A'tP

FIon. Onesmus Muthorni Njr"rki, MP

1.3 Committee Proceedings

The Comrnittee held eight Sittings in rvlilch it closely examined and heard evidence from

witnesses. 'Ihe minutes of the Cornmittee are hereto annered and copies of the Hansard

report may be obtarned at the National Assembly Library.

In its inquuy into whether or not the procurement of KPC Line I Capacrty

-LiiiiaiiLciiiciiL i:iOjCCt (i'yiomDasa iO i\ii-i-i:wiji i-iPulii.iul uy -t'\-i- \r was rrrarra6uLr rlr

accordance with sound business principles, pr-udent cornmercial Practices, pubJic

procurement laws, the Committee heard and received both oral and written erridence

from the Management of I(enya Pipeline Company; M/s I(alpataru Power

Transrnission; M/s China Wu Yi Cornpany Lirnited and the Public Procurement

Oversight Authonty.

The Committee had also invited the management of M/s China Petroleum Engrneering

Construction Company andM/s Zakhem International Consurrction Limited but they

failed to appear before it.

The records of evidence adduced, documents and notes received by the Comrnittee

form the basis of the Committee's observations and recommendations as oudined in the

report and can be obtarned in the Hansard reports of the Committee available in

P arliarnent' s Lib rary.

These observations and recorrunendations, if taken into account and implemented, will

enhance accountabrJity, effectiveness, transparency, efficiency, pmdent investment and
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financial management in state co{porations and the public investments sector as a whole

and guide in future procurcments.

L.4 Committee'sGeneralObservations

Tire section below provides a summary of the Committee's obserwations on the

Procurement of I(PC Line 1 Capacity Enhancement Project (Mombasa - Nailobi

Pipeline)under Tender No. SU/QT/032N13: -

1.4"1

L.4.2

1,.4"3

The I(enya pipeLine company (KPC) Line 1 Capacrty Enhancement Project

(Mombasa - Nat'obi Pipehne) is strategic not only for the long-term financial

stability of the company but also for ensuring reliable and adequate supply of

petroleum products to the country (I(enya) and the land-locked countries of

Uganda, Rwanda, Bumndi and parts of the Democratic Republic of Congo.

The replacement of the pipeLine, once implemented accotding to specifications,

will ensure: -

(r) The projected demand of petroleum products in I(enya and in the Eastern

Africa region up to year 2044 is met.

(ii) Sustained, reliable, efficient supply and distribution of refined petroleum

products in line with region's growing demand up to the year 2044.

(ru) Reduced shortages of fuel for fie domestic and expolt market occasioned

by leakages and pipe bursts of the old pipeLne.

(-) Reduced road damage and environmental pollution caused by road tankers.

M/s Zakhem International Construction Ltd, the company that was awarded the

tender, had met the competence required in terms of technical capability,

expedence and resources (financial and human resoutce) to undettake the project,

rn addiu.on to having the advantage of havrng consta-Lrcted the same pipdine in

1,972. The pipeline has lasted fot 36 years from the iniual plan of 25 years.
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L.4.4 M/s Rrch Productjons Limited filed a jr:dicial revielv of the L,xpression of Interest

(EOD 'I'he case was dismissed because of material non-disclosure by the

petitioner ancl thc Couft's view wa.s that the company lacked the requisitc

experience and financial c^paclty to tender for the constn:ction of the pipeline.

1.4.5 There were two administrative reviews by the Public Procurcment Administrative

Review Board Q)PARB) by M/s l(alpataru Power'fransmission Limited and M/s

Chnna Petroleum Engrneeriflg & Construction Company challeflgng the award of

the tender to the successful bidder, but both cases 'were dismtssed for lack of

proof of breach of any of the provisions of the Public Procuretnent and Disposal

A^+ OAA( ^- +1.^ D..l-l;^ D-^^,,---ont o+A I-lic^^"^l I?cor:.!ntinnc ll.1^ cnrl A.rri,'-le;1,Ci, ZUUj Ui LiiiJ i-UijiiL i-i\rLLiiUiiiciiL ziijri jJ'i5irUbdr r\L6ur(tuvrlJr rvvv 4rru /rruuru

227 of the Constitution.

L.4.6 After the PPARB reviews and the iligh Court's judgment, no Party has since

raised any further queries in relation to the tender. The PPARB and the High

coufi mlings are attached as Annex 1 and 2 tespectively.

L.5. Committee'sRecommendations

Frorn the evidence adduced (oral and written) and the observadons, the

Committee recommends that:-

1.5.1. I(enya Pipeline Company (I(PC)should implement the Project and expedite the

capaciq enhancement and extension of the peuoleum products pipeiine to other

deserwing areas not covered by the current Pipeline.

1..5-2. KPC should ensure that the pipeline capactty enhancement is constructed

according to the required engineering standards, design specifications and bid

price of USD 484,502,886.40 and further ensure that the project meets dre

prolected capacity and desired needs.
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1.5.3. KPC should increase the storage capacity for petroleum products at variotts pump

stations so as to reduce ffansport of petroleum products by road in order to

reduce damage to the roads and environmentai pollution caused by road tankers.

7.5.4. M/s Zakhem International Constmction Company Ltd carries out its obligation

of construcung the pipeline wrth due diligence, cost effectiveness with no

variations to the bid price of USD 484,502,886.40 and in a timely manner.

1.5.5. The procunng entities should consult widely and especially with the Office of the

Attorney General dutrng the procuremeflt process and in particular to seek advice

before contracts ate signed.

1.6. Acknowledgement

The Comrnittee wishes to record its appreciation to the Office of the Speaker and the

C1erk of the National Assembly for facilitating the work of the committee in

fulfillment of its mandate. The Committee is also grateful to all the witnesses who

appeared and adduced evidence before it. Further, the Committee is grateful to the

staff of the National Assembly, I(enya National Audit Office, the Inspectorate of

State Corporations and the National Treasury for the serwices they rendered to the

Committee. It is their commitment and dedication to duty drat made the wotk of the

Commrttee and production of this Report possible.
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Mr. Speaker,

On behalf of the Members of the Public Investments Committee, I beg to table the

Speciai Report of the Committee on the Procurement of I(PC line 1. capacity

enhancement proiect (lUombasa-Nairobi pipeline) pursuant to Standing Order 199.

(/, ,
Sign

HON. A.DAN. W. KEYNAN, CBS, MP

CHAIRPERSON, PUBLIC INVESTMENTS COMMITTEE

Date:......

,l
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2.0

2.1

2.2

2.3

BACKGROUND

The i(enya Pipeline Company (I(PC) Limited is a State Corporation established

on 6'h September, 19J3 under the Companies Act (Cap 486) of the Laws of

I(enya. The company's operations are also govetned by relevant legislations and

regulations such as the Pub[c Procurement and Disposal Regulations, 2006.

The main objecuve of setting up the company was to provide effi.cient, reliable,

safe and cost effective means of transporting petoleum products from Mombasa

to the hintedand. In pursuit of tLus objective, the company constructed pipeline

networ-k, storage and loading facrlities for transportation, storage and distribution

of petroleum products.

The company's other mandate includes:

a) To build a pipeline for the conveyance of petroleum or petroleum ptoducts

from Mombasa to Nairobi.

b) To own, manage or operate such pipelines and any other pipeiines and

as s o c'iated ancillary facilities.

c) To market, process, treat, deal in petroleum products and other products and

goods and provide transport and other distributive facilities, outlets and

services in connection therewith.

KPC started its operations in L978 after installing a 14-inch diameter underground

pipeline from Mombasa to Nauobi. The pipeline is about 450 km long.

The purpose of the pipeline is to transport refined petroleum products from

Mombasa to the hintedands for local use and further transfer to neighbodng

countries of Uganda, Democratic RepubJic of Congo, Ruranda, Burundi,

Northern Tanzaria and Soufiern Sudan by road.

The pipeline operates with eight pump stations located along the pipeiine and

each pump station has two pumps rated at 440m3 /h. It is operated by running

either one or two pump sets per station, depending on the- demand for the

product.

2.4

2.5

2.6
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2.7

2.8

2.9

2.10

2.tL

2.12

The Mornbasa to Nairoi:i Pipeline was designecl rvrth a flow nte of BBOm3/h,

wLuch had bcen projected to meet the product demand up to 2018 and beyond.

Between thc ycar 1990 and 1,993, KPC embarked on a newproject to extend the

pipcJrne to the $Testern l(en1,a Towns of Nakuru, I(isumu and Eldoret. The 14-

inch Mombasa to Nairobi Pipeline is refen:ed to as I-jne 1, Nairobi to Eldoret

pipehne is commonly referred to as Lire II, while Sinendet (50 km after Nakuru)

to I{isumu Line is referred to as I-ine III. The purpose of construction of the

petroleum pipelines was to ease stress on the national road network by road

tankers, to ftansport the products faster, economically and safely taking special

car'e oi rhc cnvironmcnr.

The \)Testern l(enya Pipeline Extension [M<PE) was designed for a flow rate of

220m3 /h br-rt the iniual installed capaciq was L 6Orn3 /h with 3 pump stations at

Naitobi-PS2l, Ngema-P922 and Nakuru-P124. During the fust nine years of its

operation, demand increased sigruficandy and the pipeiine reached its thteshold

leading to the installation of the Morendat Pump Station -PS23 tn 2003 in otder

to achieve the designed operating flow rate of 220m3 /h.

\X/hile the \M{PE had reached its ultimate capaciry, the demand continued to

increase especially for export products. The export uucks were allowed to

transport pr:oduct from Nairobi thus exposing the road network to the very risk

and damage that the initial intention of installation of t1le petroleum pipehne

network was meant to address.

Between 2005 and early 2009 Line 1. capaciq was enhanced by buildrng four ner.v

stations between Mombasa and Nairobi in order to improve on the initial installed

capacity of 440 mt/h to the ultjmate capacity of BB0 mt/h. Four stations of PS2-

Tant, PS4-Manyani, PS6-Makindu and PSB-I(onz^ wete commissioned on 26n

November, 2008 to meet the demand that is projected by 2030.

I(enya and the region atlarge has been experiencing a sustained economic growth

and as a result demand for petroleum products for the last three decades increased

11



2.13

2.14

2"15

2.16

2.17

necessitating improvement of the initial capacities provided by the fust pipeline

netwotks.

In October 201,1, KPC announced a call for tenders for a consultant to carry out

detailed engineering design, prepafe tender documents, and supervise

irnplementation of the pipeline replacement proiect from Mombasa to Narrobi.

The consultant designed a replacement pipeline optmizing the use of the existing

pipeline facilities to meet the growrng demand. The consuitant also carried out a

technical and financial evaluation to determine the optimal pipe size considering

the demand for petroleum products in the region. The pipeline shall be tied into

four new pumping stations and subsequently decommission the existing pipeline.

KPC is to construct a new pipeline from Mombasa to Nairobi to replace the

exisung Line-1. The project is strategic not only for the long-term financial

stabiJity of the company but also for ensuring reliable and adequate supply of

petroleum products to western I(enya and the land-locked counu-ies including

Rwanda, Bun:ndi and Democratic Republic of Congo among others.

The replacement of the Pipeline is intended to:-

(a) Help meet the projected demand of petroleum ptoducts in I(enya and in

the Eastern Africa Region up to the year 2044.

(b) Ensure sustained, rel-iable, effi.cient supply and distribution of teflned

petroleum products in line with the region's growing demand up to the

year 2044.

(c) Reduce shortages of fuel for the domestic and export market occasioned

by leakages and pipe bursts of the old pipeline.

(d) Reduce the number of tankers on the roads thereby reducing toad

damage and environmental poliution.

The scope of the project is to supply, deliver, constluct and comrnission a suited

pipeiine size 20" diameter pipeline including laying of Fibre Optic Cable FOC)

within the I(PC's RO\7 (fught of Way)from Mombasa to Nairobi, optirnize the

12



use of existing stations including the associated works and augment the system to

allow for new facilities in the existing stations, including four pump stations €S1,

PS3, PS5, PS7), four terminals @S9, PS10, PS12 and PS14, and four future pumP

stations (PS2, PS4, PS6, PSB). In addition, the project includes the upgtade of

existing fuefighting systems in existing stations and design of new fuefighting

systems for new stations. The multiproduct pipeline is to be laid alongside the

existing 450km line fiom Mombasa to Nairobi.

\)
ll

tl
I ---t

l

ir
:I
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3.0. EVIDEI{CE BY WITNESSES

3"1. EVIDENCE BY THE KEh-IYA PIPELINE COMI'ANY LIMITED
Mr. Chades Tanui, Managrng Director, KPC appeared before the Committee on B'h July,

201,4 to adduce evidence on the procurements process of the Mombasa - Nairobi

pipeJine replacement project. The submission by KPC is attached as Annex 3. The

Managrng Dilector tnformed the Commrttee that:-

3.1.1

3.1..2

3.L.3

The tender was first advertised in the local dathes on Wednesday 16'n January,

201,3 for the construction of the proposed Mombasa - Narobi Petroleurn

Products Pipeline Project, and was closed on 2B'r' Irebruary, 201,3. Forty (a0)

Expression Of Interest (EOIs) 'were submitted and underwent evaiuation, afler

which thirteen (13) firms were shortlisted to proceed to the next stage of

tendering i.e. Request fot Proposal Stage (RFP)

The Procuflng Entity's tendet Comrnittee at its Sitting of 16'h April, 2013

approved thirteen (13) shortlisted firms to proceed to the RFP stage. Both the

successful and unsuccessful flums were informed of the outcome vide letters

dated 25'h April, 2013.

The following thilteen (i 3) fums were prequalifi'ed:-

(r) Zakhemlnternational Construction Ltd;

(ri) China Petroleurn and Engrneering & Construction Company;

(4 Punj Lloyd;

(i") Samsung & CT Company;

(") Denys NV InfrastrLrctffe Energy -JV;

(*) Daewoo E&C;

(vn) Avic International Holding Company and ZTPE Consortium -JV;

(viii) Sinop ec International Petroleum Service;

(n China Wu Yi and Xrnjiang Peuoleum Engineenng l,td -JV

(*) Essars Project Ltd;

14



(4 Saipem Business Urut;

(xu) IQlp 
^t^roPower 

Transmission Ltd; and

(xiii) Techno fab - G affrmo n Cons ortium.

3.1,.4 The RFP documents were issued to each of the 13 shortlisted firrns on 5d March,

20L4. Following inquiries and requests for clarification and extension by some

bidders and subsequent issuance of addenda, the ciosing date of 17'h April, 2014

'was extended to 8'h May, 20L4 and subsequently to 15'h May, 201,4.

3.1.5 At the ciosing date of 15'b May, 201.4, only rune (9) firms out of the thirteen (13)

prequalrfied firms submitted their bids for the tender for constn:ction of the

proposed Mombasa - Nauobi Petroieum Products Pipeline project, namely:-

(r) Zal*rern Internationai Construction Ltd;

(ii) China Petroleum and Engineering &Construction Company;

(*) Punj Lloyd;

(rv) Denys NV Infrastr-ucture Energy -JV;
(") Avic International Holding Company and ZTPE Consortium

(vi) Sinopec International Petroleum Service;

(r") China Wu Yi and Xinjiang Petroleum Engineering Ltd -JV;

("-) Saipem Business Unit;

(i") i{aipataru Power Transmission Ltri;

3.1,.6 The prelirninary evalualion commenced on 5'h Nlarch, 201,4.The mandatory

requirements as set out in the RFP document u/ere as follows:-

(, Certificate of Incorporatjon of the Company Registration for both local

and foreign partner;

(") Tax Compliance Certificate from country of domicile for both local and

foreign firms

I
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(*) J'ender Security of US$ 500,000 issued by a reputable bank operaung in

I{enya; an

0g Certificate of Registration as a contractor rn the country of operation for

foreign firms and National Construction Authority Certificate for local

partflers.

3.1.7 M/s Iftlpataru Power Transmission Ltd and M/s Avic International Holding

Company and ZTPE Consortium -lV consortium failed to satis$, ali the

mandatory requirements and thus did not quahfy to move to technical evaluation

stage.

3.1.8 The Board made the foilowing observations on the responsiveness of each of the

two tenders of the bidders:-

(a)M/s Kalpataru Power Ttansmission Lirnited

(r) The company did not submrt a Certificate of Registration as 
^

contractot in the coufltry of operation.

(") The company provided a tender security of US$500,000 from I& M
Bank Ltd with an expiqy date of 05/10/2014. This according to the

Procuring Enuty did not conform to fie tender security pedod

rndrcated in the tender document which required the tenderer to

provide a bid security which would be valid for a period of Thfuty (30)

days after the valid.ity period of 150 days.
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(b)M/s Avic International Flolding Company andZTPE Consortium -fV
The company provrded a tender security of US$ 500,000 from I(enya

Commercial Bank with an expiry date of 08/1,0/2014. This according to the

procuring enuty did not conform to the tender security period indicated in the

tender document, which requires the tender security to be valid for 150 days

from the date of tender opening.

3.L.9 The financial bids were opened on 3"rJune, 2014. The serren bidders that passed

the Technical Evaiuation stage submitted the financial bids as shown beiow:-

1\ U.
t-\-urrlparry Tencier Price

(IJS Dollars)

n,r1.emafKS

1 C1una Wu Yi and Ltd 456,855,018.00 Inclusive of VAT

2 China Petroleum and

Engineering & Construction

Company

518,959,520.52 Inclusive of VAT

J Zal<hern Internalional

Construction Limited

484,502,886.40 Inclusive of VAT

4 Punj Lloyd 67A,1,65,882.00 Inclusive of VAT

5 Sarpem Business Unit 796,430,000.00 Inciusive of VAT

6. Denys NV 475,866,042.00 Inclusive of VAT

7 Sinopec International

Petroleum Service

489,35L,915.00 Inclusive of VAT

3.1.L0 The Mombasa - Nairobi Pipehne [I.r.. 1) replacement project tender was

estimated to cost I{shs. 53 billion and was awarded to M/s Zaldtem International

Constmction Lirnited. M/s Zal<hem Internationai-Constmction Lirnited's bid of
. 

Itshs. 43 billion was lower than the engineer's esdmate of Ifths. 53 bilhon and in
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addition the company also had the necessary capability, experience and resources

to undertake the proiect.

3.1,.1'1, Thirteen companies were shortlisted out of the 40 that went through the pre-

qualification process and were notified to submit RFP. Nrne (9) bidders submitted

rlrer bid documents by the RFP closing date of 15th May 201.4. Two firms

namely I(alpataru Power Transmission Ltd and AVIC International Holding

Company later failed to meet the mandatory requirements at the technical

evaluation stage and thus could not proceed to financial evaluation.

3.1.12 Seven listed companies met the mirumum score of 50 per cent in each qualifuing

criteria under technical evaluation and attained a minimurn total score of 75 per

cent and thus proceeded to Financial Evaiuauon. The financial bid accounted for

30 per cent of the marks while the technical aspects accounted for 70 per cent.

3.1.13 After technical and financial evaluation, M/s Zal<hern International Construction

Ltd received a combined score of 95.5 per cent followed by M/s China Petroleum

Engineering Constmction widr 89.1 per cent, M/s Sinopec International

Peltoleum Service with 84.5 per cent. M/s Chrna Wu Yi Company with B3.1 per

cent, M/s Denny NS with 82 per cent, M/s Punj Lloyd with 81.1 per cent and

M/s Saipem Business Unit Engineering Construction with 73.4 per cent.

3.1.L4 M/s China'$7u Yi was the lowest evaluated in the financial aspect, but the firm

lacked technical c p^crry after ttjoindy bid wtth another Chinese fum, Xiang Jtrrg

3.L.L5 Mls Zakhem International Construction Ltd had met the competence tequired,

with an advantage of having constructed the same pipeLine tn 1.972; which has

Iasted for 36 years fiom &e irutiai plan of 25 years.
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Committee Observations

The Committee observed that:-

3.1.16 KPC accepted a bid bond by M/s Zakhem International Constructjon Ltd issued

by Ecobank Nigeria, in spite of their requirement of a bond from a bank

operating in the counu:y.

3.1,.17 M/sZal<hem International Construction Ltd's bid of l{shs. 43 bilhon was lower

than the engineer's estimate of IGhs. 53 brllion and in addiuon the company also

had the necessary capabrLity, experience and resources to undertake the project.

M/s Zalhem International Construction Ltd's quotation of Iishs. 10 bilhon less

arrail ure e118l1leer s csrxnales 15 uKcry LO PruvlLrc arr avelrue l(j

actual cost and may Jrkely lead to an abuse.

3.1.18 M/s Zakhem International Construction Ltd had met thc competence required,

with an advantage of having constructecl dre same pipehne in 1972; which has

lasted for 36 years from the rrutial plan of 25 years

Committee Recomrnendation

3.1.19'Ihe Committee recommends that the procur{ng entity should be clear and

unambiguous in its future advertisement for EOI and in particular clearly define

what "a bank operating in the countly" actually means in relation to bid bonds

and whether it appires to local banks only or foreign-owncd banks operating in

I(enya.

3.2 EVIDENCE BY M/S KALPATARU POWER TRANSMISSION
LIMITED

Mr. Iishore I(omanduri, the Managing Director, M/s IQIp^t^ro Power Transmission

Ltd, appeared before the Committee on 20n August, 201,4 to adduce evidence on the

procurement process ,of the Nlombasa - Nairobi pipeline Girr. 1)replacement project.

The submrssion of the company is attached as Annex 4 and highlights 
^Le ^s 

foilows:-
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3.2.1 M/s i&lp 
^t^ro 

power Transmission Limrted has its registered office 
^t 

1,01, Part

1II, GIDC Estate Sector -128, Gandhinagar -38202, Gujarat, India;

3.2.2 l(enya pipeline Company in January 2013 irlvited expression of interest for the

proposed Mombasa - Nairobi Petroleum Products Pipeline Project under Tender

No. SU/QT/032N13;

3.2.3 M/s I(alpataru affirrns that its submission on the prequalification by the

procuring enuty was responsive to the set criteria and subsequendy by a letter

dated 25'h April,201,3, the pr:ocunng entity notified fie applicant that it had been

shorrListed for the request of proposal for the constnrction of Mombasa -Naitobi

Petroleum Products PiPeline;

3.2.4 I(enya Pipehne Company Limited (procuring entity) breached sections 31, and 39

of the Public Procurement and Disposal Act, 2005 ( providing for qualification

for persons to be awarded contract and protection from discrirnination in the

procurement process respectivety) and the Public Ptocurement and Disposal

Regulations, 2006;

3.2.5 By a letter dated 26'h Mzy 201,4,I(enya Pipeline Company informed the applicant

that its bid was not resPonsive on account of:-

(r) The applicaflt's failure to submit registratioll as a contractor in his countly

of ongrn.

(b) The invalidity of Tender security @id Bond) fot the required period as it

expired on 12'h October, 2}l4,which was less than 150 days as required in

the invitation to submit request for quotation.

3.2.6 The procuring entiry failed to promote the integnty and fairness of procedure in

evaluation crrteLla;

3.2.7 The Indian law permits the applicant as a registered company to perform

conrractjng work in terms of its Articles 48 to 51 of the Memorandum of

Association;
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3.2.8 'Ihe Procuring Enuty provrded unusual requi-rcrncnts to dle procurement process

one of which was that the applicant were required to produce "Certifcate of

Regishation as a contractor in the Countrl of operationforForetgn;firms",'

3.2.9 T'he procuring ennty irregulady varied the date of submission contr^Ly to secdon

53 of the Public Procurement and Disposal Act, 2005;

3.2.10 -I'he purported extension of the deadline by the Procuring Entity dealt great harm

as the applicant had already taken the necessary steps to ensure that it had

procured and secured the Tender Security Bid llond for tlSD 500,0000 from

IctM, a reputable Bank operating in I(enya, in u,i-rich the Bid Bond was valid for
'1 (n J^,,. f.-^- rtr"- )^+^ ^F'T^^Ao* ^^o-i--,-'l^:.-L l.^l L^^- ^^r ^. Qth l,{.=, 1n1.4iJv ri.i/b ij.uiii uic ualtr (ji j.urriitrr LrPcrtirrS wrrrLr.l rra.L-l. r.JLc-rl b(-L aJ o ]\'Ld"y) t-vI-t.

This rvas a back to back arrangement wrth applicant bankers in India wrth the

bank in I{enya;

3.2.11, The procuring entity's action to extend the deadline by a letter on 7'l'Muy, 2014 ,

twenty (20) hours before the set deadline, was in breach of Section 55(3) of the

Publjc Procurement and Disposal Act, 2005;

3.2.12 The Public Procurement and Disposal Act, 2005 is perfecdy clear. at Section 31

(6) in stating that the only pre- condition to be followed during the

procurement process are those set out in the Act;

3.2.13 The procedure adopted by the Procudng Entityin changing the submission date

and preliminary evaluation was not transparent and was contrary to the object

and sprit of Public Procurement as set out in Arucle 227 of the Consutution as

read together with section 2 of the Public Procurement and Disposal Act, 2005;

3.2.14 The applicant submits that the basis of rejection of its bid is contrary to the

Consun-ition of the Republic of l(enya, the Public Procurement and Disposal

Act, 2005 and the Pub[c Procurement and Disposal Regulations,2006 and as a

consequence the applicant has suffered loss and damage by virtue of being

disquahfied based on a criteria not recognized by law.
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3.2.15The applicant was derued its right to fau opporrunlty to compete wrth other

bidders on a level playing fieid, wi:Lrch has resulted in financial loss on the

applicant.

3.2.16M/s l(aipataru Power Transmission had requested the Pubhc Ptocurement

Admrrust:ative Review Board to review the decision of I{PC dated 26'h May 201.4

in the Tender for the Procurement Constfl-Iction, Testing and Commissioning of

Line I Pipehne Replacement Project, Contract No. SU/QT/O32N11'3.

Committee Observation

The Committee observed that:-

3.2.17 The procuring entiq, duly informed the bidders of the intended variation in the

date of submission and extension of the submission deadline pursuant to the

provisions of Section 55(3) of the Pubhc Procurement and Disposal Act, 2005

Committee R.ecommendations :

The Committee recommends that:-

3.2.18l(enya Pipeline Company (I(PC) Ltd. should enhance its internal staff capacity in

otder to ensure that estimates glven for particular projects do not Yary

considerably from the bidders' tender price.

3.2.1gThe procumg entrty should attach more value on the necessary capability,

experience and resources required to undertake the proiect in their Expression Of

Interest (trOI) and in evaluation of the tenders.

3"2.20The procuring entrty ensures adherence to the Pubhc Procurement and Disposai

Act, 2005 and its Regulations'

3.z.zlThe unsuccessfirl bidders, after exhaustion of review at the PPARB or a case at

the High Court, should allow projects to be carried out by successful bidders.
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3.3 EVIDENCE BY M/S CHINA WU YI COMPANY LIMITED

3.3.L -l-'he Managrng Director, China '$7u Yi, Mrs. Lrly Liu, appeared before the

Cornmittee on '$Tednesday 22"d October, 2014 to adduce evidence on the

Procurement of KPC Line 1 Capactty Enhancement project. She informed the

Comrnittee that the comp any had no further interest in the procurement of KPC

Line Capacity Enhancement Project and is satisfied with the mhng by the Court.

Committee Observation

The Committee observed that:-

3.3.2 M/s Chrna \Wu Yi Company Lrmrted had no further interest in the procurement

of the matter of I(PC Line 1 Capacrqr.

3.3.3 M/s China Wu Yi Compan), Ltd. is a leading Chinese based company with strong

presence in I(enya and has undertaken complex and irnportant national projects.

Committee Recommendation

3.3.4 The Committee recommends drat unsuccessful bidders, after. exhaustion of

review at the PPARB or a case at the High Court, should allow projects to be

carried out by successfirl bidders.

3.4 EVIDENCE
AUTHORITY

BY PUBLIC PROCUREMENT OVERSIGHT

N{r. Maurice Juma, the Director-General, Publjc Procurement Oversight Authority

pPOA) appeared before the Committee on 26e Augu st,201.4 to adduce evidence on the

procurement process of the Mombasa - Nairobi Pipeline Gir. 1) replacement project.

The submission by PPOA is attached as Annex 5. He informed the Committee that:-
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3.4.L

3"4.2

3.4.3

3.4.4

3.4.5

3.4.6

The PPOA acting under its rnandate under Section 49 and 101 of the Public

Procurement and Disposal Act, 2005 requested a response from l(enya

Pipeline Company on issues raised by the complainant (N4/s Rrch Productions

Limited) and documentary evidence of various documents related to the

Expression Of Interest (EOD.

The Authority on two occasions requested KPC to respond to the issues

raised including a demonstration on fie actions KPC would undertake to

address the anomalies cited and ensure that the subject E,OI is processed in

accordance wrth the conditions prescribed in the EOI document and witlun

the confines of the Public Procurement and Disposal Act, 2005 (PPDA, 2005).

KPC confirmed to PPOA that they had compljed with ali the requirements of

PPDA, 2005 and the project consultant was finaltzing on the tender

documents (RFP) to be issued to the prequalified fum. The replacing of [ne I

was because the curfent line had exceeded its lifespan (25 yeafs), the

maintenance costs were extremely high and was posing a health hazard

because of the flurnerous pipe bursts.

I(PC's quarterly report on the subject tender as per PPOA circuiar No. 4/2009

on procurement planning and reporting requilements is expected on 14m

October, 20L4.

M/s Rich Productions Limited filed a judicial review of the llOI. The case was

dismissed because of material non-disclosure by the petitioner and the Court's

view that. it was a briefcase company with neither the requisite expedence nor

frnancial capacrry to tender fot the construction of the pipeiine.

There were two admirustrative reviews at the PPARB by M/s I(alpatam Power

Transmission Limrted and M/s China Petroleum Engineering & Construction

Company challenging the award of the tender to the successful bidder, but

both cases were dismissed for absence of proof of breach of. arry of the

provisions of the Public Procurement and Disposal Act, 2005 or the Public
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Procurement and Disposal iiegulations, 2006 and Arucie 227 of the

Constitution.

3.4.7 'Iaking into account the Public Procurement Adminisllative Review Board's

(?PARB's) reviews and the I{igh Court's judgment, no party has raised any

further queries in relation to the tender and thercfore PPOA cannot

investigate once a case is concluded by PPARB and dre I-Iigh Court.

Comrnittee Observations

The Committee observed that:-

7 A a A i..J;^;^] .-o-io,., -^.o I-,, Ilf /^ Di^L l)-^1..^tin-o T i-itoA ot t}-.r LIi^!. 1-nr:r-r rrrr^.j.-i.O ,i jij\ij.Lii:i,i iCViCW' LiiSU lj)i iYil b j.-L-iLii ar(iiiuLtl\JrlJ r/rtlulcLa 4L tlr\- r rrBrl \,L-rurL waJ

dismrssed because of material non-disclosure by the peLitioner: and the court's

view that it rvas a briefcase company with neither the requisite experience nor

financial capacity to tender for the construction of the pipeline.

3.4.9 M/s I(alpataru Porver 'Iransmission Linrited and M/s Clitna Petroleum

Engineering & Construction Company filed two separate administtative reviews at

PPARB challenging the award of the tender to the successful bidder, but both

cases v/ere dismissed for lack of proof o[ breach of any of the provisions of the

Public Procurement and Disposal .Act, 2005 or the Public Procurement and

Disposal Regulation s, 2006 and Articl e 227 of the Constitution.

3.4.10 The High Court and the PPARB handled the cases brought before them

expeditiously.

Comrnittee Recommendation

The Committee recommends that:-

3.4.11, The prequaljfication of bidders should be done wrth due diligence so as to

exclude briefcase companies fiom tendering arrd going through the evaluation

pfocess.
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3.5 EVIDENCE BY THE SOLICITOR-GENERAI

The Solicitor General, Mr. Njee Muturi accompanied by Seruor Deputy Chief State

Counsel, Ms. Roselyn Amadi appeared before the Committee on 23'd October,2Ol4 to

grve evidence ori the procurement of Line 1, Capacity Enhancement Project by I(enya

Pipeline Company. The submission is heteby attached as Annex 6.The Solicitor General

informed the Committee that:-

3.5.1 M/s Zakhem International Construction Ltd was awarded the tender for

Procurement of Lrne 1 Capacrty Enhancement Proiect by I(PC on 3'd Jdy,2014

after technical and financial evaluation.

3.5.2 The Office of the Attorney General was not consulted nor requested to advise the

contract between l(enya Pipeline Company and M/s Zakhem International

Constructjon Ltd signed on 3'd Jdy,201,4 on the procurement of Line 1 Capacity

Enhancement Project by l(enya Pipeline Company.

3.5.3 The High Court dismissed a petition brought before it seeking a declaratton that

the tender for procurement of Line 1 Capactty Enhancement Project by l(enya

Pipeline Company was unconstitutional, illegal and irregular.

Committee Observation

3.5.4 The Office of the Attorney General was not consulted nor requested to advise on

the contract between I(PC and M/s Zakhern Interflational Construction Ltd

signed on 3'd JuIy,20L4 on the procurement of Line 1 Capacity Enhancement

Project by I(PC.

Committee Recommendation

3.5.5 The Committee reconunends that procuring entities should consult widely and

especialiy with the Office of the Attorney Generai during the procurement

process and in particular to seek advice before contlacts are signed.
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4.0 COMMITTEE,'S GENERAI OBSERVATIONS

From the evidence adduced, both orally and in writing, thc Committee observed
that:-
4.L

4.2

A2.+.J

4.4

The I{PC Linc 1 Capacity Enirancement Project (Mombasa - Nairobi Pipeline

project is strategic not only for the long-term financial stabrl,tty o{ the company

but also for ensunng reJiable and adequate supply of petroleum products to

western I(enya and the land-locked countlies of Uganda, llwanda, Bun:ndi and

parts of the Dernocratic Republic of Congo.

The replacement of the pipeline, once implemented according to specifi.cations,

will ensure :-

(i) The projected demand of petroleum products in I(enya and in the Eastern

Afrtca.llegron up to the year 2044 ts net.

(ii) Sustained, reliable, efficient supply and distribution of refined petroleum

products in line wrth region's growing demand up to the year 2044-

(il)Reduced shortages of fuel for the domestic and export market occasioned by

leakages and pipe bursts of the old pipeline.

(iv)Reduced road damage and environmental poilution caused by tankers.

M/s Zakhem International Construction Ltd the cornpany that was awarded the

tender had met the competence required in terms of technical capabilitv,

experience and resources (financial and human tcsource) to undertake the project,

in addruon to having the advantage of havrng constr.rcted the same pipeline in

1,972. The pipeline has lasted for 36 years from the initial plan of 25 years.

M/s Rich Productions Limited filed a judicial review of the EOL The case was

dismissed because of material non-disclosure by the petitioner and the court's

view was that the compafly lacked the requisite experience and financial c P^ctty

to tender for the construction of the pipeline.

T'here were two administrative reviews at the PPARB by M/s I(alpataru Power

Transmission Lirnited and M/s China Petroleum Engineering & Constn:ctjon

4.5
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Companyltd. challenglng thc award of the tender to the successful bidder, but

both cases were dismissed for lack of proof of breach of any of the provisions of

the Public Procurement and Disposal Act, 2005 or the Pub[c Procutement and

Disposal Regulations,2006 and Article22T of the Constitution.

4.6 After the PPARB's decision and the High Court's judgment, no party has since

raised any further queries in r:elation to the tender.

5.0 COMMITTEE'S RECOMMENDATIONS

Frorn the evidence adduced (oral and written) and the observations, the

Comrnittec recommends that:-

5.1 I(enya Pipeline Company (I(PC)should implernent the Pro;ect and expedite the

c^p^crq enhancement and extension of the petroleum products pipeLne to other

desering areas not covered by the current Pipeline.

5.2 KPC, should eflsure that the pipeline capacity enhancement is constr-ucted

according to the required engineering standatds, design specifications and bid

pnce of USD 484,502,886.40 and further ensure that the project meets the

projected capacity and desired needs.

5.3 KPC should increase the storage cap^crq for petroieum products at various pump

stations so as to reduce ffansport of petroleum products by road in order to

reduce damage to the roads and environmental pollution caused by road tankers.

5.4 Mls'Zakhem International Constr-uction Company Ltd carries out its obligation

of constructing the pipeline with due diligence, cost effectiveness with no

variations to the bid price of USD 484,502,886.40 and in a timely manner.

5.5 The procunng entities should consult widely and especially with the Office of the

Attorney General during the procurement process and in particulat to seek advice

before contracts are signed.
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MINUTES OF TFIE sTH SIT'IING OF THE PUBX.IC INVESTI\4EN'I'S

COMMIT'TEE HELD ON STEDNESDAY, 4TH FEBRUARY, 20L5, NN FAFIARI

COI\TFERENCE R.OOM, WHITESANDS ITESORT, MOMBASA AT 9.30 A.M.

PRESENT'
1. The Fnon. Adan Wehliye Keynan, CtsS, Mn) (Chairperson)

2. The Hon. F.ranciJMwuniiu Nye.nze, EGH, MP

3. The Hon. (CPA) T'homas Ludindi Mwadeghu, CBS, MP

4. The Hon. (Dr.) Paul Nyongesa Otuoma, EGH, MP

5. The Hon. Eli.as Bare Shill, MP

6. The Hon. Athanas !7afula'$Tamunyinyi, MP

7. The Hon.John Olago Aluoch, MP

B. The Hon. (Ivtui) Btd.) John Waluke I(op, NIP

9. The Hon. Abdullswamad Sheriff Nassir, MP

10. Tire I{on. Beatdce Nkatha Nyaga, HSC, MP
11. The Hon. Bernatd Munywoki i(tungi, MP

12.The Hon. Chrisanthus l7amalwa Wakhungu, CRS, MP

13. The Hon. Cornelly Serem, MP

14. The Hon. Ejidius Njogu Barua, MP
15. The Hon. Irungu l(ang'ata, MP

i6. The Hon. Johana I{ipyegon Ng'eno, MP

17. The Hon. John Muchiri NYaga, MP

18. The Hon. John Ogutu Omondi, MP
19. The Hon. I(otei Ole Lemein, MP

20. The Hon. Mary Saily I(eraa, MP

21.The Hon. Onesmus Muthomi Njuki, MP

ABSENT WITT{ AI'OLOGY

LZ.TheHon.,Anthony Kimani Xchung'wah, MF (Vice Chairperson)

23.The Hon. pt.) Qburu Oginga, MGH, MP

24.The Hon. Adan Mohammed Nooru, MP

25. The Hon. Franklin Linturi Mithika, MP
26.The Hon. Sammy Silas I(omen Mwaita, MP

21.The Hon. @,ng.) John I(iragu, MP

IN,{TTENDANCE

NATXONAL ASSEMtsLY

1,. Mr. Nicholas Emejen
2. Ms. Susan Maritim
3. Ms. Rose Wanjohi
4. it4r-. Philip Lekztkar
5. Mt. Salem Lorot

Principal Clerk Assistant I
Cletk Assistant I
Cled< Assistant II
Clerk Assistant III
Legai Counsel II



6. Mr. Joash l(osiba
7. Mr. Erick Ososi

Fiscal Analyst I
Research Officer III

IGI{YA NATIONAI AUDIT OFF ICE

1. jv{r. Obed Chweya

2. Mr. Boniface Muli
Senior Manager, Audit
Senior Manager, Audit

NATIONAI, TREASURY

Mr. John Munge - Accountant 1

MINUTE NO. 049/2015 PRELTMTNARTES

The Chairman called the meeting to order at thkty minutes past nine o'clock. Hon. Elias Bare
Shill, MP, said the Prayer

MINUTE NO. O5Ol2015 ADOPTION OF THE SPECIAI REPORT ON THE
PROCUREMENT PROCESS OF THE I(ENYA
PIPELINE COMPANIY LINE 1 ENHANCEMENT
PROJECT

The Commrttee considered the revised draft of the Special Report on the Procurement Process of the
I(enya Pipeiine Company Line 1 Enhancement Repofi.

The Members present then unanimously adopted the Special Report on Proculement Process of the
I(enya Pipeline Company Line i Enhancement Report having been Proposed by Hon. Ejidius Njogu
Ba.Lua, MP and Seconded by Hon. Beatrice Nkatha Nyaga, HSC, MP.

.l\/tT.]\TTT'_I_E \Tr\ n^c1 lai1tr A\r\.2 /z\,-rrTTT)T) nTrrry\yn^^iiiii.]{ iJ i.ii i\ ii. UJi/ ZijiJ ,.1-i\ I tj I I-I.-cri -O UDII\.UJJ

No other business arose.

MTNUTE NO.0s2/201s ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at thkty minutes past
eieven o'clock.

2

l.l.
(Chairperson)
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MINUTES OF THE 4TH SITTING OF'TI{E P{JtsI-IC INVESTMENITS

COMMITTEE HELD ON TUESDAY,3RD FEtsRUARY, }OTS,INI FAJIARI

CO}dFERENCE R.OOh4, \X/F{NTESANDS RESORT', MOMEASAAT 2.30 P.M

PRESENT
X.. The Hon. ,{dan Wehliye Keynan, CtsS, MP (Chairperson)
2. The Hon. Ftancis M:tranziaNyenze, EGH, MP

3. The Hon. (CPA) Thomas Ludindi Mwadeghu, CBS, MP

4. The Hon. (Dl.) Paul Nyongesa Otuoma, EGH, MP

5. The Hon. E]ias.Bate Shill, MP
6. The Hon. Athanas \X/afula'Wamunyinyi, MP
1. The Hon. John Olago Aluoch, N4P

B. The Hon. Ct^j) (Rtd.) John \I/aluke I(oyi, MP
9. The Hon. Abdullswamad Sheriff Nassir, MP
10. The Hon. Beauice Nkatha Nyaga, HSC, iviP

11. The Hon. Bernatd Munywoki l(rungi, MP
12.The Hon. Chrisanthus \JTamalwa \X/akhungu, CBS, MP
13. The Hon. Cornelly Serem, MP
14. The Hon. Ejidius Njogu Barua, MP
15. The Hon. Irungu I(ang'ata, MP
16. The Hon. Johana I(pyegon Ng'eno, MP
17. The Hon. John Mucl'iiri Nyaga, MP
18. The Hon. John Oguru Omondi, MP
19. The Hon. I(orei OIe Lemein, MP
20. The Hon. Mary Sally l(eraa, MP
21.The Hon. Onesmus Muthomi Niuki, MP

AtsSENT WITFI APOLOGY

ZZ"TheHon. -Anthony Kimani nchr-rng'wah, N{P ffice Chairperson)
23.The Hon. (Dr.) Oburu Oginga, MGH, MP
24.The Hon. Adan Mohammed Nooru, MP
25. The Hon. Franklin Linturi Mithika, MP

26.The Hon. Sammy Silas I(omen Mwaita, MP
27.The Hon. (Eng.) John I(iragu, MP

TN AT'TEND,M{CE

NATIONAL ASSEN,IBLY

1. Ms. Susan Maritim
2. Ms. Rose Waniohi
3. Mr. Philip Lekarkar
4. Mr. Salem Lorot
5. Mr:. Joash l(osiba

Clerk Assistant I
Cierk Assistant II
Clerk Assistant III
Legal Counsel II
Fiscal Analyst I



6. Mr. Erick Ososi Reseatch Officer IiI

I(E]\|YA NATIONAI AUDIT OITFICE

1. Mt. Obed Chweya

2. Mr. Boniface Muir
Seniol MnnnlEr, Audrt
Senior Managet, Audit

- Accountant 1

PRELIMINARIES

NAI TREAS

Mt. John Munge

MINUTE NO. 04912015

The Chauman cal,led the meeting to order at thrty minutes past two o'clock, Hon. Mary Sally

I{eraa. MP. said the Prayer.

MINUTE NO. 050/2015 BRIEF BY TI-IE CFIAIRPERSON OF THE SUB-
COMMITTEE

The Chair-petson of the Sub-Committee F'Ion. Francis Mwanzia Nyenze, E,.G.I-i, MP briefed
the Committee as follows

On the matter of the Special Report on the Procurement of the Independent
Supervision Consultants for the Standard Gauge Railway, the Chairperson
requested for more time (one more day) to conclude and table the findings of the Sub-

Committee ofl the matter.

On dre matter of the Statement referred to the Committee regatding the
procurement and disposal of scrap metal, scrap cast iron and scrap locomotive
materials under stotes and inventories of the Kenya Railways Corporation
bet,uveen the financial years 2008/2009 to 2012/2013, the Chairperson tequested for
an additional two weeks to consider and report its findings to the Committee;

111. On the matter of the Procurement Process of the Kenya Pipeline Company Line L

Enhancement Project, the Committee reported that it had concluded its report and is

before the Committee for consideration and adoption.

MTNUTE NO. 051/2015 CONSiDERATION OF THE SPECIAI REPORT
ON THE PROCUREMENT PROCESS OF THE
I{ENYA 

"IPELINE 
COMPA]VY LINE 1

ENHANCEMENT PROJECT

The Committee considered the Special Report on Procuremeflt Process of the I(enya Pipeline
Cornpany Line 1 Enhancement Report and made the fol-lowing amendments;

2



i. AIt abbreviations in the draft report ought to be captured on the Abbleviatioris page

and auanged in alphabetical order;

i-i. The ful-i meaning of I(PC is I(eny1 
-Pipeline 

Company and not I(enya Pipeline

Cotporation;

lii. The wotd 'leaks' on Page 3 of the Repott be teplaced with 'leakages'.

iv. The statement 'absence of prooF on page B be changed to be lack of proof.

v. The word 'timely manner' ofl page B to be deleted-

vi. The fuil names of 'M/s Zal<hem'is 'M/s Zal<hem International Consuuction Limited.'

vii. 'Gufrat' ofl page 2\ to be corrected to read 'Guiatat'.

viii. The name 'Richmonds Productions' on page 29 ought to be corected to read 'Rich

Productions'.

ix. On page 28, theAttorney General's role is to 'advise' as opposed to 'apptove' proiects.

The Commrttee further recomfirended that there should be consistency in numbering and in

the legal provisions contained in the draft Report.

MINUTE NO. 05212015 ,eNY OTlrER. BUSINESS

No other business arose.

MINUTE NO. 053/20L5 ADJOURNMENT'

There being no other business, the Chairperson adjoutned the meeting at thfuty minutes past

five o'clock.

s^.dli. Date:... .[o\a\ u,s.\.s:Si /...t

,- (Chairperson)
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S 15618 G SCO

zsRn ocrOBER. 2014 IN COMMITTEE ROOM n MAINHELD ON TIII]RSDAY

i::r'i :.:..
li' ..':"'r

t:-.11 t : j

LL.4

PRESENT

1. Hon. Adari KeYnan, CBS,I/P

2. Hon. Ichung'w&h, Antony Kimani,ltlfP

3. Hon. SammY Mwaita,Ir&

4. Hon. Serem ComellY,IvF

5. Hon. OIe Lemein, Korei, MP

6. Hon. Li:rturi, FranklinMithika, MP

7. Hon. NYaga, BeatriceNkath4It4P

8. Hon. KipYegon, JohanaNgeno, )vIP

9. Hon, Eng. John Kiragr:, IvP

10. Hon. Nyongesa, OtuomaPaul, MP---*

11. Hon. NYenze, Francis Mwanzia, MP

12. Hon. Dr, Oburu Oginga, MP

13. Hou. KoYi, JohnWaluke,lvIP

14. Hon. Kitungi, Benard MurYoki, MP

ABSENT WTTH APO r\\7UI

1. Hon. Shil1, Elias Bare,lvIP

2. Hon. Noor, AdanMohammed, MP

3. Hon. Nyaga, JohnMuchiri,Iv[P

4. Hon. Kang'ata, kungu,IIIP

5. Hon. Njuki, Onesmus Muthomi, MP

6. Hon. Baruq Ejidius Njogu, MP

7. Hon. Nassir, Abduilswamad Sheriff, NdP

8. Hon. Omondi John Ogutu, MP

9. Hon. Aluoch, John Olago, MP

10. Hon. Mwadeghu, Thomas Ludindi, IvIP

11. Hon. Ketaa, MarY SallY, I\4P

12. Hon. Wafula WamunYinYi, ItzP

i3. Hon. W"akhuagu Chrisantus Wamalwii MP

nN- CE

NAT'XO}IAL ASSEMtsN,Y

- Chairperson

. Vice Chairperson

Cierk Assistant I

l-

1. Nft. AdenAbdu



2. Mr. Philip Lekarkar
3. N4r. Eric Ososi

4. Ivft. Saiem Lorot

C]erk Assistant III
Research Officei IIi
Legal Counsel

IGI\TYA ATIONAL AIID OFFICE

It&. Obed K. Chweya Senior Manager, Audit

TNSPE,CTO RATE Otr'STA TE CORPORATIONS

Ms. Joyce W.esonga Assistaat Inspector General

MTN UTE NO. 776t2074 ARItrS" .. -

The Chair calLeri the rneetilg to order at Fifty Th-ree Minutes past Eleven O'clock. A word of
pmyer was said by Hon. Kipyegon, Johana Ngeno, M.P.

NO.777tZ\ 4: TION OF

Confirmation of Minutes of the previous meeting was deferred to the next meeting

MIN-I]TE No.778/70L4: EVIDENCE BY THE SOLICITOR GENERAI

The Solicitor General, Mr. Njee Muturi accompanieci by Senior Deputy Chief State
Counsel Roseiyn Amadi appeared before the Committee on 23'd Octob er, 2014 to give
evidence on the procurement of the Independent Supervision Consultants for thc Standard
Gauge Raiiway from'Mombasa to Nairobi by I{enya Railx,ays Corporation and the
Procurement of Line L Capacify Enhancement Project by Kenya Pipeline Corporation.

NO.71,9/20 4: OF AWARD TWO PROC

fhe Solicitor General hfonned the Committee that:-

i). ln accordance with the Public Procurement and Disposai Act, an entify is qualified to be
awarded a contract for.procurement of goods or sen,ices only if the entity has the
necessary qualifications, capability, experience, resources, equipment and facilities to
provide what is being procured arnong other criteria. These criteria are normally
contained in aa Expression of I.:nterest @OD request or Request for Proposals (RFP)
document.

ii) The Tenders by both Kenya Railways Coqporation and Kenya Pipeline Company were
open international tenders which had evaluations at the technicai and financial stages and

it appears that the due legai process was followed by the two procuring entities.

2



iii) TSDUApECIEDON Consortium who scored the highest at the tech:rical evaluation and

lowest at thg finarcial bid was awardecl the tender at their bid price of USD 41,184,638

VAT included. A cont-act was signed with the Consoitium on 3'd June, 2014'

The public procurement Administrative Review Board and the High Court both later

upheld the' decision of the Procuring Entity of awarding the contact to

TSDYAPECIED ON Consortium

ir)

1:'::': r
::i:.,
t ili;; i

v) In the case of procruement of Line 1 Capacity Enhancement Project by Kenya Pipeliae

Corporation, the tender was awarded to Zakhem lntemational Construction Corporation

on 3'd July, 2014 after technical and finaacial evaluation'

vi) The High Court also dismissed a petition brought before it seeki:rg a declaration that the

tender for. procurement of Ljne I Capacity Enhancement Project UV 5!l{u Plp"lin:

C orporation was unconstitutional, ille gal and irre gular'

The Committee observed that:-

i). Kenya Railways Corporation awardcd TSDVAPECIEDON Consortium the tender for

Independent Superviiion Consultants for the Standard Gauge Rarlway based on a

distorted financial bid it submitted.

TSDVAPEC/EDON Consortir:m may have quoted too low for consultaacy and

supervision contract knowing that a sum of Kshs. 9,382,963,914 61_T:Tt for the

Consultancy Services was hidden in the mai:r contract between KRC and CRBC'

The actual cost of the Consultancy Services is Kshs. 13,007,212,118'65

TSDVAPECIEDON's bid of Kshs. 3,624 ,248,144 (IJSD 41,184,638) plus tie amount in

the main contract of Kshs. 9,382,963 ,97 4.65 which is the amount that had been set aside

in the main contract between KRC and CRBC for the purposes of supervision of the

construction of the SGR.

TSDUAPEC/ED ON Consortium lacks adequate and necessary qualifications, capability,

experience, resources, equipment and facilities to provide what is being procured, APEC

being an engineering company whiie EDON is an architectural company.

ii).

iir)

Il the KPC Line 1 contract, the Committee observed that:-

The Procuting Entity accepted a bid bond from the winner of the contract Zaldtem

Intemational Construction Limited from a foreign bank, Eco Bank Nigeria, while

iv)

D
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regulations required that bidders provide bark guaraatees issued by banks based i:r
Kenya.

ii). Due diligence was not followed by K?C beforb awarding the tender and that fi::aacial
evaluation a:rd signing of the contract was done in a hurry a:rd that it was not possible
for bids worth such a large srun of money to be evaluated in iess tha:r 10 horus.

NO. 72 14: VALLIE FOR MO

The Solicitor General infomeri the CommitLee that:-
i). Value for money is a term used to assess whether or not an organj5ation has obtained

maximum benefit from goods a:rd services it both acquires and provides, withia the
resources available to it. It involves economy, efficiency a:rd effectiveness..

ii) The Public Procureno.ent and Disposal Act is designed to ensure that there is value for
mone)/

iir. It is not the Soiicitor General's ma-ndate or professional knowledge to deternrine whether
there is value for money in the two contracts-

The Commitiee obsen,ed that due to the apparent conflict of interest in the construction,
consultancy a:rd superv-ision of SGR between the contractor a:rd the consultant, the Govemment
of Kenya will not be guaranteed of quality anci vaiue for money.

MII\rUTE NO. 72712014: CONFLICT OF T BETWEEN TSDI CRBC IN
TTTE DESIGN REYIEW ANT) CONSTRUCTION
SIIPERWSIO FOR TTfE STANDARD GA UGE RA]LWAY

The Solicitor General hformed ihe Committee that TSDI is an entelprise legal1y established in
Cirina in accordance with the laws and regulations of the Peopies' Republic of China. The
Corporation is a commercial entity wholly owned by the Govemment and has no shareholders.
CRBC is a-lso a.state owned company.

The Committee observed that:-

,. Both TSDI and CRBC are owned by the Chinese goverrment and are both supervised by
State Owned Assets Supervision and Admrnistrative Commission of the State Council
(SASAC) despite the fact that one of them is the main contractor aad the other is the
supervisor.

ii). The project for the construction of the SGR may suffer from iack of iadeperrdent
superv-ision tn terms of cost-effectiveness, adherence to .international staadard
specifications, quality guarantee and value for. taxpayers' money due to conflict of
interest between the contractor arrd the consultanUsupervisor.

A -.
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I

iii). It is udjkely that TSDi w-il] safeguard agaimt huge cost overruns,. costly delays, quality

of rolli:rg stock & locomotives a:ld ensure that Kenya:rs get value for money for the

i:rvesbrrent

iv) Similarrailwayconstructionprojectsconst.ucted./supervisedbyChinesecomp2nlesul
TanzattalZambia and Namibia totatrly faiied dpe !o sub-standard Chinese technology.

o.72217 4 \rICts ov THE'

PRO

The So[citor General informed the Committee that:-

i). The procurement of goods and services is the responsibility of theProcuring Entity and

the Accounti:rg Officer therein is wholly responsible and accouqtable for a fair aad

transparent process as laid out in the Public Procurement and Disposal Act 2005.

iD. I Th. Attomey General is not i:r aposition to establishwhether due diligence was foilowed

bythe procurirg entities, KRC and KPC.

The Committee observed that the Offlrce of the Attomey General was not consulted nor requested

to approve:

(i) The contuact Between KRC and TSDVAPEC/EDON signed on 3'd June, 2014 for the

provision of consultalcy services for the Design Review a:ad Construction

Bupervision for the construction of the Standard Gauge Railway from Mombasa to

Nairobi.

(ir) The contract Between KPC and Zakhem lnternational signed on 3'd Ju1y, 2014 on the

procurement of Li11e i Capacity Enhancement Project by Kenya Pipeline Corporation.

NO.723 12014: AD.nO

The Chair adjourned the Meeti:rg at Six Minute past One O'ciock

TW

',. ,j,, l
.a.l

t\
n^tu' &4\rr\a9\{Signed

lrJI
(Chafu'p-erson)
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oF' TH

PAR.LIAMENT BUILDINGS AT 9.30 AM

FRESENT:

i. Hon. Adan Keynan, CBS M'P. - Chairperson

2. Hon. Korei Ole Lemein, M.P.

3. Hon. Sammy Mwaita, M.P.

4. Hon. Bare Shill, M.P

5. Hon. John Aluoch Olago, M-P'

6. Hon. Bernard Munyoki Kitungi, M.P.

7. Hon. Corneily Serem, M.P

8. Hon. John M. NYaga, M.P

9. Hon. Njogu Barua, M.P.

10. Hon. Beatrice NYaga, M.P.

1i. Hon. Mary Keraa SallY, M.P.

12. Hon. Francis Nyenze Mwanzia, M'P.

13. Hon. Chrisanthus Wamalwa, M.P

14. Hon. Mwadeghu Thomas, M.P.

15. Hon. Eng. John Kiragu, M.P.

16. Hon. JohanaNgeno, M.P.

17. Hon. Mithika Lintwi, M.P

18. Hon. Dr. Oburu Oginga, M.P

19. Hon. Major (Rtd) John Waluke, M.P.

20. Hon. Ogutu John Omondi, M.P.

ABSENT WIT}I APOI.OGY

1. Hon. Kimani Ichung'wah, M'P- - Vice Chairpersom

2. Hon. Irungu Kang'ata, M.P

3. Hon. Dr. Paul Otuoma, EGH, M.P.

4. Hon. Abdullswamad Sheriff, M.P.

5. Hon. Onesmus Njuki, M.P.

6. Hon. Adan M. Nooru, MBS, M.P.

7. Hon. Wafula WamunYinYi, M.P.
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IN _ ATTENDANCE

NATIONAL ASSEMBLY

1. Mr
2. Ms
3. Mr
4. N4r

5. Mr

Abdullahi Aden

Rose Wanjohi

Philip Lekarkar

Salem Lorot

Eric Ososi

First Clerk Assistant

Second Clerk Assistant

Third Clerk Assistant

Legal Counsel

Research Officer

NYA NATIONAL A

1. Mr. Charles Nanyuki
2. Ml. Obed K. Chweya

3. Mr. Romanus Ochieng

Ag. Director
Senior Manager

Manager

MINUTE COMPANY

The Managing Director Kenya Pipeline Company Mr. Charles Tanui accompanied by the
Company Secretary Mrs. Flora Okoth; Legal Officer l\{rs. Gloria Khafafa; Finance
Manager Mr. Samuel Odoyo; Eng. Elias Karumi and Mr. Philip Kimelu appeared before
the Committee to adduce evidence on the Procurement of KPC Line 1 Capacity
Enhancement project.

MINUTE NO. 713 12074: EVIDENCE THE KENYA PIPELINE COMPAJ\-Y

4

The Committee heard that

(i) In line with the provisions of Section 78 and 79 of the Public Procurement and Disposal
Act 2005, the notice inviting expression of interest was advertised in Daily Nation
and the Standard Newspaper of 16th January 2013.45 firms collected the Tender
Document. By the closing date of 28'h February 2Ot3 40 firms had submitted their
bids for evaluation;

(iD Bids were evaluated and out of the 40 evaluated bids 1.6 were found to be non-

responsive during preliminary evaluation and the said firms disqualified-in---
accordance with the. provision of regulation 47 of the Public Procurement and

Disposal Act, 2005;

2



(iii) 24 firms went under detailed technical evaluation and 13 firms met all the minimum

qual ification criteria;

(ir) The winning bidder Zal<hem International was invited for negotiations in

accordance with section 84 of the Public Procurement and Disposal Act 2005; and

(r) After negotiations the contract between Zal<hem International Construction Limited

and KPC Limited was signed on 1" July 2014 in accordance with section 85 of the

Public Procurement and Disposal Act 2005.

tsSER.V

The Committee observed that:-

(i) It had invited Zakhem intemational on several occasions but the company could not

honor the invitation of the Committee.

(ii) The Committee advised the Kenya Pipeline Company that it was Zakhem Intemational's

interest to appear before the Committee because it was the mandate of the Committee to

examine all matters regarding investment in the country.

MINUTE NO. 715/2014 : .4.DJOURI{MENT

There being no other business, the Chairperson adjourned the meeting at Fifteen Minutes past ten

O'clock

,;,,,i,,i1 signed: ..\f.rr." z\sL 2?l
Da !

(Chai.rp-enson)
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THE 153RD S PUBLIC CO
nd ocro 2014- IN COMMITTEE ooM 1^ rsrHE,I,D ON DNESDAY 22

.:.t.]1 I

MAIN PARLIAMENT AT3

PRESENT

1. Hon. Adan Keynan, CBS M.P. - Chairperson

2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson

3. Hon. Korei Ole Lemein, M.P.

4. Hon. Bare Shill, M.P

5. Hon. John Aluoch Olago, M.P.

6. Hon. Bemard Munyoki Kitungi, M.P.

7. Hon. Cornelly Serem, M.P

8. Hon. John M. Nyaga, M.P

9. Hon. Njogu Barua, M.P.

10. Hon. Wafula Wamunyinyi, M.P.

11. Hon. Beatrice Nyaga, M.P.

12. Hon. Mary Keraa Sally, M.P.

13. Hon. Irungu Kang'ata, M.P

14. Hon. Dr. Paul Otuoma, EGH, M.P.

15. Hon. Francis Nyenze Mwanzia, M.P.

16. Hon. Chrisanthus Wamalwa, M.P

ABSENT WITH APOLOGY

1. Hon. Ogutu John Omondi, M.P.

2. Hon. Sammy Mwaita, M.P.

3. Hon. Abdullswamad Sherifi M.P.

4. Hon. Onesmus Njuki, M.P.

5. Hon. Eng. John Kilagu, M.P.

6. Hon. Johana Ngeno, M.P.

7. Hon. Mithika Linturi, M.P

8. Hon. Adan M. Nooru, MBS, M.P.

9. Hon. Mwadeghu Thomas, M.P.

10. Hon. Dr. Oburu Oginga, M.P

11. Hon. Major (Rtd) John Waluke, M.P

1



IN _ ATTENDAI.{Ctr

NA'I'IONAL ASStrMI]LY

l. Mr. Abdullahi Aden
2. Ms. Rose Wanjohi

3. Mr. Philip Lekarkar
4. Mr. Salem Lorot
5. Mr. Eric Ososi

KENYA NATIONAL AUDIT OFFICII

I Nufr f)ho.l 11 f-1,.,ro.,c

2. Mr. Romanus Odina

First Clerk Assistant

Second Clerk Assistant
'I'hird Clerk Assistant

Legal Counsel

Research Officer

Q-- i^. l\/o-o^o"u ur rrvr a r lsrrqEvr

Manager

MINUTE NO 701 /2014: EVIDENCE BY CHTNA WU YI

The Managing Director of China Wu Yi, Mrs. Lily Liu accompanied by the Legal Officer
Mr. Josphat Onsongo appeared before the Committee to adduce evidence on the

Procurement of KPC Line 1 Capacity Enhancement project.

7 2 014: BVID

The Managing Director, China Wu Yi, informed the Committee that it has no further interest on

the rnatter regarding the procurement of KPC Line Capacity Enhancement Project and is

satisfied with the ruling by the Court.

MINUTE NO 703/ 2014: COMMITTEE RESOLUTIONS

The Committee resolved that China Wu Yi submits the following information:-

(i) Copies of the Complaints to the Public Procurement Oversight Authority;
(ii) Ruling of the Court on the procurement of KPC Line Capacity Enhancement Project;

(iii) All the correspondences made to the Kenya Pipeline Company, Public Procurement

Oversight Authority and the Public Procurement Administrative Review Board.

MINUTE NO 7O4I2OI4 - ADJOURNMENT

There being-no other business, the Chairperson adjourned the meeting at Fifteen Minutes past

four O'clock

2
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Signed: /,t'
?,ot{

(Chairperson)
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MINUTES OF THE 15IST SITTING OF' THE, PUBI,IC INVESTMENTS
COMMITTEE HELD ON WEDNESDAY rsr ocroBER 2014 IN coMMITTEE
ROOM 7, MAIN PARLIAMENT BUILDING AT 2:30 P.M.

PR.ESENT:

I. Hon. Adan Keynan, CBS,M.P.- Chairperson
2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
3. Hon. Sammy Mwaita, M.P.

4. FIon. Cornelly Serem, M.P.

5. Hon. Bare Shill, M.P.

6. I-Ion. Korei Ole Lemein, M.P.

7. Hon. Bernard Munyoki Kitungi, M.P.

8. Hon. Francis Nyenze Mwanzia, M.P.

9. Hon. John Aluoch Olago, M.P.

10. Hon. Major (Rtd) John Waluke, M.P.

11. Hon. John M. Nyaga, M.P.

12. Hon. Paul Otuoma, M.P.

i3. Hon. Wafula Wamunyinyi, M.P.

14. Hon. Mary Keraa Sally, M.P.

15. Hon. Beatrice Nyaga, M.P.

16. Hon. Chrisanthus Wamalwa, M.P.

ABSENT WITH APOLOGY

1. Hon. Ogutu John Omondi, M.P.

2. FIon. Dr. Oburu Oginga, M.P.

3. Hon. Njogu Barua, M.P.

4. Hon. Adan M. Noor, M.P.
5. Hon. Irungu Kang'ata, M.P.

6. Hon. JohanaNgeno, M.P.

7. Hon. Eng. John Kiragu, M.P.

8. Hon. Mithika Linturi, M.P.

9. Hon. Onesmus $uki, M.P.

10. Hon. Abdullswamad Sherifl M.P

11. Hon. MwadeghuThomas, M.P.

IN_
NATIONAL ASSEMBLY

1. Mr. Abdullahi Aden

2. Ms. Rose Wanjohi

3. Mr. Phillip Lekarkar

4. Mr. Eric Ososi

Clerk Assistant I
Clerk Assistant II
Clerk Assistant III
Research Officer III
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KENYA NATIONA L AUDITOFFICE

i. Mr. David M Njoka
2. Mr. Obed K. Chweya

3. Mr. Josiah M. Ogutu

Director of Audit
Senior Manager

Assistant Manager

INSPECTORATE OF STATE CORPORATIONS

Mr. David Gichuhi Senior Assistant Inspector General

TREASURY

Mr. Jol-rn Munge Accountant I

MINIITE NO. 654 12014: PRITLXMINAR.IES

The rneeting was called to order at 3:00 p.m. by the Chairperson followed by a worcl of
prayer by Hon. Paul Otuoma M.P.

MINI]TE NO 14: EVID II,NCE BY ZAKHEM ATIONAL

CONSTRU

Evidence by Zakhem International Construction Ltd on the Procurement process of the

Kenya Fipeline Line 1 Capacity Enhancement project QMombasa-Nainobi Petroleum

pipeline)

The Managing Partner, \Mawerur Gatonye& Co. Advocate, Waweru Gatonye appearing

by authority of the M.D Zakhem International Mr. Ibrahirn Zakhem both as Attorney

antl Principal on behalf of the M.D and Zakhem International Construction Ltd

accornpanied by Mr. Paul Wanga, Advocate Waweru Gitonye& Co and Mr. Brian

Omaganda Advocate Warveru Gatonye& Co appeared before the Committee to give

evidence

MINUTE NO 656/2014: EVIDENCE

The Committee observed that

(i) Although Mr. Waweru Gatonye was appearing on behalf of the M.D Mr. Ibrahim

both as an Attorney and Principal, the summons clearly stipulated that the

Managing Director appears before the Cornmittee in person.

(ii) That Mr. Waweru Gatonye though had informed the Committee that Mr. Ibrahim

Zakhem'was out of the country on medical grounds, he was non- committal on

#trEn Vti. Zal<hemwould be available



The Committee resolved that

(i) To defer the presentation of the evidence from Zakhem lntemational Construction

until Mr. Ibrahim is able to appear the Committee.

(iD Mr. Waweru Gatonye to advise the Committee in writing when Mr. Ibrahim

Zakhem will be available to appear before the Committee in person.

(iii) Mr. Waweru Gatonye to provide the Committee with documentary evidence that

his client Mr. Ibrahim Zak'hem was indeed sick,

MINUTE NO. 657/2014: ADJOIIRNMENT

There being no other business the meeting was adjourned at Half past Three O'clock.

Signed:

(Chairperson)

,qtl T<,b'rn^g Rp$Date:
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MINUTES OF THE I42ND SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON TUESDA 23RD SEPTEMBER. 2014 IN C ROOM 7. MAIN
PARLIAMENT INGS AT 11:30 AM

PRESENT

1. Hon. Adan Keyn,an, CBS, MP

2. Hon. Ichung'wah, Antony Kimani, MP

3. Hon. Shill, Elias Bare, MP

4. Hon. Linturi, Franklin Mithika, MP

5. Hon. Eng. John Kiragu, MP

6. Hon. Nassir, Abdullswamad Sheriff, MP

7. Hon. Omondi John Ogutu, MP

8. Hon. Kitungi, Benard Munyoki, MP

9. Hon. Wakhungu Chrisantus Wamalwa, MP

ABSENT WITH APOLOGY

1. Hon. Sammy Mwaita, N{P

2. Hon. Serem Cornelly, MP
3. Hon. Ole Lemein, Korei, MP
4. Hon. Noor, Adan Mohammed, MP

5. Hon. Nyaga , Beatrice Nkatha, MP

6. Hon. Nyaga, John Muchiri, MP

1. Hon. Njuki, Onesmus Muthomi, MP

8. Hon. Kipyegon, Johana Ngeno, MP

9. Hon. Barua, Ejidius Njogu, MP

10. Hon. Kang'ata,I5ungu, MP

I L Hon. Nyongesa, Otuoma Paul, MP

12. Hon. Aluoch, John Olago, MP
13. Hon. Dr. Oburu Oginga, MP
14. Hon. Koyi, John Waluke, MP
15. Hon. Nyenze, Francis Mwanzia, MP

16. Hon. Mwadeghu, Thomas Ludindi, MP

17. Hon. Keraa, Mary Sally, MP
18. Hon. Wafula Wamunyinyi, MP

IN-ATTENDANCE
NATIONAL ASSEMBLY

- Chairperson
- Vice Chairperson

Clerk Assistant I
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2. Ms. Rose Wanjohi

3. Mr. Philip Lekarkar

4. Mr. Eric Ososi

KENYA NATIONAL AUDIT OFFICE

1. Nft. Obed K. Chweya

2.1../k. Boniface Muli

Clerk Assistant Ii
Clerk Assistant III
Research Officer III

Senior Manager, Audit
Manager, Audit

INSPECTO RATE OF ATE CORP ONS

1. \4rs. Margret Ratemo Assistant Inspector General

TREASURY

l. John Munge Accountant I

MINUTE NO. 606 /2014: PRELIMINARIES

The Chair called the'rneeting to order at Forty Minutes past Eleven O'clock followed by a word

ofprayer.

MINUTE NO. 607 12014: CO TION OF S.

Confirmation of the minutes of the previous meeting was deferred to the next meeting

NO.608/201 CE LTD ON

PR MENT F'OR THE EPENDENT SUPERVISION

TANTS ST U E RAIL

FROM MBASA TO NAIRO BI BY KENYA WAYS.

Advocate Waweru Gatonye accompanied by advocate Paul Wanga acting as the advocates

for Zakhem International Construction Limited appeared before the Committee to give

evidence on the procurement of Kenya Pipeline Corporation Line 1 Capacity Enhancement

Project (Mombasa - Nairobi Petroleum Pipeline).

MINI]TE NO. 609/201 4: COMMITTEE O E,RVATIONS

The Committee observed that:-
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The Mariaging Director of Zakhem International Construction Limited neither appeared in

person before the Committee nor sent an apology instead he sent an advocate Mr. Waweru

Gatonye to represent the Company.

i. I\4r. Waweru Gatonye had no introductory letter from the Company.

ii. The matter before the Committee was not judicial process and therefore the Managing

Director is obligated to appear in person before the Committee or together with his

representative to give evidence.

N .61012014: COMMITTEE o

The Committee resolved:-

i. That in the absence of an introductory letter from the Managing Director Mr. Ibrahim

Zalchem, Mr. Waweru Gatonye is a stranger before the Committee and the Committee

was constrained to receive any evidence from him.

ii. To invoke Article 125 (1) of the Constitution and summon the Managing Director,

ZaV,hem International Construction Limited Mr. Ibrahim Zakhem to appear before the

Committee on 2nd October, 2014 rt2.30pm to give evidence on the procurement of
Kenya Pipeline Corporation Line I Capacity Enhancement Project.

MINUTE NO. 611/2014: ADJOURNMENT.

The adj ourned at Ten Minutes past Twelve O'clock

Signed v
-----'-"

(Chairperson)

I 7'
,^r".N.9.Yytf.or(
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35TH SI THE
HEI,D ON TUESD AY 26TH AUGUST 2014 IN ROOM

'.!t:'f'

7. MAIN PARLIAMENT BUILDINGS AT 3:00 P.M.

PRESENT:

1. Hon. Adan Keynan, CBS,M.P. - Chairperson

2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson

3. Hon. Paul Otuoma, M.P.- Ag Chairperson

4. Hon. Sammy Mwaita, M.P.

5. Hon. Korei Ole Lemein, M.P.

6. Hon. John M. Nyaga, M.P.

1. Hon. Onesmus Njuki, M.P.

8. Hon. Eng. John Kiragu, M.P.

9. Hon. Cornelly Serem, M.P.

10. Hon. Johana Ngeno, M.P.

11. Hon. Beatrice Nyaga, M.P.

12. Hon. Bare Shill, M.P

13. Hon. Dr. Oburu Oginga, M.P.

14. Hon. Irungu Kang'ata, M.P.

15. Hon. Mary Keraa Sally, M.P.

16. Hon. John A1uoch Olago, M.P.

17. Hon. Njogu Baru4 M.P.

18. Hon. Wafula Wamunyinyi, M.P.

19. Hon. Francis Nyenze Mwanzia, M.P.

20. Hon. Chrisanthus Wamalwa, M.P.

ABSENT WITH APOLOGY

1. Hon. Adan M. Noor, M.P.

2. Hon. Mithika Linturi, M.P.

3. Hon. Bernard Munyoki Kitungi, M.P

4. Hon. Major (Rtd) John Waluke, M.P.

5. Hon. Ogutu John Omondi, M.P.

6. Hon. Abdullswamad Sherifl M.P.

7. Hon. Mwadeghu Thomas, M.P.

IN -ATTENDANCE:

NATIONAL ASSEMBLY

1. Mr. Nicholas Emejen

2. Mr. Abdullahi Aden

3. Ms Rose Wanjohi

4. Mr. Phillip Lekarkar

5. Mr. Salem Lorot
6. Mr. Eric Ososi

Principal Clerk Assistant I
Clerk Assistant I
Clerk Assistant II
Clerk Assistant III
Legal Counsel

Research Officer III
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K-E,NYA NATIONAI, AI]DI'[ OFFICE

i. Mr. Obed K. Chweya

2. Mr. Charles N.NyanyLrki

Senior Manager

Ag. Director

INSPITCTORATE OF A'fE CORPORATIONS

Mr. Davidson D.W Sif,uma - Assistant Inspector General

MINUTE NO 559 /2014: PRELIMINARIES:

'fhc meeting was called to order at3.28 p.m.by the Ag Chairperson Hon Paul Otuoma and

fbllowed by a rvord of praycr by Hon. Wafula Wamunyinyi, M.P.

4: C PROCURBMENT OVERSI
AU'|TIORITY:

The Director General, Public Procurement Oversight Authority Mr. M. Juma
accompanied by Mr. Romanus Ochieng Manager audit, Mr. Peter K. Ndungu Manager
Cornpliance and Mr. H.O Moti, Senior Compliance Officer appeared before the

Committee to respond to the procurement proccsses of provision of consultancy services

for design, review and construction supervision of S.G.R and of Kenya Pipeline
Corporation Line L capacity enhancement project.

C SULTANCY SBRVICES FOR

The l)irector General Public Procurement Oversight Authcrity (P.P.O.A) informeC the

Committee that
/:\ t./.---.^ I)^:1.-,^-.^ /-^--,--^+:^- ^IL^-:-^ +^ D D n   ^:-^',1^- -^ / /ann O ^"L.-ir+^l i+-
\t,/ l\crr)a I\allY\'4JJ uur pulaLl\.rrl 4urrgrlrrts LU r .r .\-/.fa ulluular tlv at LvvT Suurlllltcu l15

report on procurement of provision of consultancy services for design, review and

construction supervision for the construction of SGR from Mombasa to Nairobi

funded by the Government of Kenya on July g'h 2014.

(ii) On the question of whether the procurement lvas done in accordance with the

procurement law, the Director General informed the Committee that as per their

quarterly report, Kenya Railways Corporation used open tender method to advertise

for Request for Proposal for consultancy in the dailies as prescribed in the Public

Procurement and Disposal Act (P.P.D.A) 2005. P.P.O.A also conduct procurement

assessments during site visits and confirm that cerlain mandatory requirements which

organizations need to follow are done.

Nine candidates parlicipated and three were responsive to the conditions of the tender

after preliminary, technical and financial evaluation processes and they were

TSDI/APECIEDON consortium (USD 41, I 84,638); Team Engineering (USD
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73,922,150) and Korea Raihvay Nctwork (USD 82,277,096)- TSDI/APEC/EDON

consortiurx were awarded the tencler at the total cost of USD 41,184,638 as the bidder

with thc highest combined scores in both technical and financial evaluation, in line

with Section 82(5) of the P.P.D.A.

The law forbids P.P.O.A to do the advefts for the tender and also to sit in the panel to

monitor the valuation of the bids.'fo enhance transparency, contracts of excess of 50

miilion require independent consultants to review them. The Institution of Engineers

of'Kenya who were appointed as observers as per regulation l2(8) PPDA (2006) and

regulations 4 of P.P.D.A (2013) reported to P.P.O.A that they were satisfied with the

way the Technical and Financial proposals were evaluated and that they supported

the decision to award the tender to the lowest evaluated bidder.

P.P.O.A opines that the conduct of the subject procurement satisfied the thresholds

prescribed in the various procurement legislations

(iii) On the question of whether there was value for money in the procurement, the

Director General informed the Committee that the use of both technical and financial

specifications in tender documents is intended to arrive at a value for money result.

The specifications are then subjected to a wide market to allow for sufficient

competition amongst potential bidders which increases chances of getting market

prices.

K.R.C awarded TSDI/APECIEDON consortium the tender as they had the highest

cornbined score after considering both the technical (guaranteeing quality) and

financial (guaranteeing an economical price). TSDVAPEC/EDON Consortium had

the lrighest technical score (62.02%o) and the lowest financial value (USD 41,184,638)

of the three responsive bidders. The second bid's financial quote was USD

46,092,458 or 3,541,878,868 (in Kenya shillings) higher than the financial quote of
the winning bid.

(iv) On the question of whether there was a conflict of interest, the Director General

informed the Committee that Section 43 of the P.P.D.A sets out instances when

conflict of interest may arise in a procurement process. The Authority is aware that

SASAC (a Chinese government entity) supervises both TSDI (part of the consultancy

team) and C.R.B.C (the contractor) of S.G.R.

The P.P.O.A has not received complaints regarding any form of conflict of interest

which may taint the procurement process and should the Authority receive such a

report, it would investigate according to its mandate.
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'l'he Cornmittee made the following observations

(i) 'l-hat I>.P.O.A did not have the budgetary provisions fi'om Kenya Railway for the

S.G.R project and wondered how tlrey were able to revielv how the winning bid

represented value for money.

(ii) That it appeared as if the Authority only reviewed the procurement processes of the

organizations which fall under the ir preview, when coltcerns were raised.

(iii) Although the authority was aware that SASAC supervises both TSDI and CRBC, they

did not deem this to be a conflict of interest.

The Committee after deliberations resolved that P.P.O.A gives thenr byT'hursday 4th

Septenrber 2014, the following reports

(i)
(ii)

The relationship between SASAC and TSDI
'I'he budgetary provisions for the S.G.R project by Kenya Railrvay Corporation

MINUTE NO 56212014: EVIDEN CE FOR A PIPELINE CORPO TION LINE
1 CAPACITY E,NHANCEMENT PRO.IECT:

The Director General Public Procurement Oversight Authority (P.P.O.A) informed the

Committee that

(i) P.P.O.A acting under its mandate under Section 49 and I 01 of the Public

Procurement and Disposal Act (P.P.D.A)2005 requested a response from Kenya

Pipeline Corporation on issues raised by the complainant( IWs Rich Productions

Limited) and documentary evidence of various documents related to the

Expression of Interest (EOi)

(ii) The Authority requested KPC twice to respond to the issues raised including a

demonstration on the actions KPC would undeftake to address the anomalies cited

and ensure that the subject EOI is processed in accordance with the conditions

prescribed in the EOI document and within the confines of the P.P.D.A (2006)

(iii) KPC confirmed that they had so far complied with all the requirements of P.P.D.A

(2005) and the project consultant was finalizing on the tender documents (RFP) to

be issued to the prequalified firm. The replacing of the Line I was because the

current line had exceeded its lifespan (25 yrs), the maintenance costs were

extremely high and was posing a health hazard because of the numerous pipe

bursts.

(iv) I(PC's Quarterly reporl on the subject tender as per P.P.O.A circular No. 4/2009

on Procurement Planning and Reporting requirements is expected on 14th October

201 4.
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(v) M/s Rich Productions Limited filed a judicial review of the EOI. The case was

dismissed because of material non-disclosure by the petitioner and the court's

view that it was a brief case company with neither the requisite experience nor

financial capacity to tender for the construction of the pipeline.

(vi) There were two administrative reviews by the Administrative Review Board

(A.R.B) by M/s Kalpataru Power Transmission Limited and M/s China Petroleum

Engineering & Construction Corporation challenging the award of the tender to

the successful bidder, but both cases were dismissed for absence of proof of
neither breach of any of the provisions of the Act or the Regulations nor of the

article 227 olthe Constitution.

(vii) Taking into account the A.R.B's decision and the High Court's judgment, no pafi
has raised any further queries in relation to the tender. P.P.O.A cannot investigate

once a case is concluded by A.R.B

The Committee made the following observation

Although P.P.O.A cited section 114(l) part 7 of the P.P.D.A as preventing them

investigating a matter which has appeared and been concluded before the A.R.B,

the section does not bar them from taking the matter to court for review. The

section is also quiet on whether P.P.O.A can investigate a matter that has not been

canvassed or tackled in the A.R.B.

The Committee deliberatecl and resolved that P.P.O.A wiil provide them by Thursday 4th

September 20i4 with the following

(i) A report on the section in P.P.D.A used by P.P.O.A not to investigate or prosecute

the matter further once it's appeared before A.R.B.

(ii) A report on the issues that P.P.O.A raised via correspondence with KPC on fwo

occasions 14tb June 2013 and 23'd August 2013.

563t2014 ADJO

There being no other business the meeting was adjourned at Six O'clock.

SIGNED DATE

(i)
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MINUTES OF THE T31ST SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HE,I,D ON WEDNESDAY 2OTH AUGI]ST 2014. IN CO ROOM. 7. MAIN
PARLIAMENT B DINGS AT 3.OO PM

PRESENT:

1. Hon. Adan Keynan, CBS M.P. - Chairperson

2. Hon. Francis Nyenze Mwanzia, M.P.

3. Hon. Korei Ole Lemein, M.P.
4. Hon. John Aluoch Olago, M.P.

5. Hon. Bernard MunyokiKitungi, M.P.

6. Hon. Cornelly Serem, M.P.
7. Hon. Mary Keraa Sally, M.P.

8. Hon. John M. Nyaga, M.P
9. Hon. Beatrice Nyaga, M.P.
10. Hon. Onesmus Njuki, M.P.

1 1. Hon. Major (Rtd) John Waluke, M.P.
12. Hon. Dr. Oburu Oginga, M.P
13. Hon, JohanaNgeno, M.P.
14. Hon. Njogu Barua, M.P.
15, Hon. Eng. John Kiragu, M.P.
16. Hon. Ogutu John Omondi, M.P.
17. Hon. Wafula Wamunyinyi, M.P.
18. Hon. Abdullswamad Sheriff, M.P
19. Hon. Dr. Paul Otuoma, EGH, M.P.
20. Hon. Bare Shill, M.P
21. Hon. Sammy Mwaita, M.P.

WITII AP

1. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
2. Hon. Mithika Linturi, M.P

3. Hon. Adan M. Nooru,MBS, M.P.
4. Hon. Mwadeghu Thomas, M.P.
5. Hon. Chrisanthus Wamalwa, M.P
6. Hon. Irungu Kang'ata, M.P

IN _ ATTENDANCE

NATIONAL ASSEMBLY

l. Mr. Abdullahi Aden
2. Ms. Rose Wanjohi
3. Mr. Phillip Lekarkar
4. Mr. Eric Ososi

First Clerk Assistant
Clerk Assistant II
Clerk Assistant III
Research Officer II
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OFFICE OF THE A ITOR GENERAL

l. It4r. Obed K. Chweya
2. Mr. Boniface Muli

Senior Manager
Manager

TREASURY

Mr. John Munge Accountant I

INSPECTORATE OF STATE CORPORATIONS

Ms. Joyce Wesonga - Asst. Inspector General

MINUTE NO.544/2014 EVID ENCE BY KALPATARI] POWER ANSMISSION

LIMITED

Mr. Kishore Komanduri, the Managing Director, M/s Kalpataru Power

Transrnission Ltd, appeared before the Comrnittee to adduce evidence on the

procurement process of the Mombasa - Nairobi pipeline (Line L) replacement

project.

Mr. Kishore Komanduri, Managing Director, M/s Kalpataru Power Transmission informed the

Committee that;

(i) Kalpataru power Transmission Limited has its registered office at 101, Parl III, GIDC

Estate Sector -128, Gandhinagar -38202, Gujrat, India;

(ii) Kenya pipeline Company in January 2013 invited expression of interest for the proposed

Mombasa Nairobi Petroleum Products Pipeline Project under Tender No.

SU/QT/032Ni3;

(iii) Kalpataru avers that its submission on the prequalification by the procuring entity was

responsive to the set criteria and subsequently by a letter dated 25th April,2013 the

procuring entity notified the applicant that it had been shortlisted for the request of
proposal for the construction of Mombasa -Nairobi Petroleum Products Pipeline;

(iv) Kenya Pipeline Company Limited (procuring entity) breached section 31 and 39 of the

Public Procurement and Disposal Act, 2005 and the Public Procurement and Disposal

Regulations;
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(v) By a letter dated 26th May 2014, Kenya Pipeline Company informed the applicantthat its

bid was not responsive on accouut of;

. The applicant did not subn-rit registration as a contractor in his country of origin,

e The Tender security (Bid Bond) was not valid for the required period as it expires

on 12th October,2014, whicli is less than i50 days as required in the invitation to

submit on Request for quotation,

(vi) The procuring entity failed to promote the integrity and fairness of procedure in

evaluation criteria;

(vii) The Indian law permits the applicant as registered company to perform contracting

work in terms of its Articles 48 to 51 of the Memorandum of Association;

(viii) T'he Procuring Entity provided unusual requirement to the procurement process for

example the applicant were required to produce "Certificate of Registration as a

contractor tn the Country of operation for Foreign firnts' ';

(i*) Irregular variation of the date of submission contrary to section 53 of the Public

Procurement and Disposai Act, 2005;

(x) The purported extension of the deadline by the Procuring Entity dealt great harm as

the applicant had already taken the necessary steps to ensure that it had procured and

secured the Tender Security Bid Bond for USD 500,0000 from I&M a reputable

Bank operating in Kenya in which the Bid Bond was valid for 150 days from the date

of Tender opening which had been set as 8th May, 2014. This was a back to back

arrangement with applicant bankers in India with the bank in Kenya;

(xi) The Procuring entity's action to extend the deadline by a letter on the 7th May, 2Ol4 ,

Twenty (20) Hours before the set deadline, was in breach of Section 55(3) of the

Public Procurement and Disposal Act, 2005;

(xii) The Public Procurement and Disposal Act,2005 is perfectly clear at Section 3l (6)

in stating that the only pre- condition to be followed during the procurement process

are those set out in the Act;

(xiii) The procedure adopted by the Procuring Entity in changing the subrnission date and

preliminary evaluation was not transparent and contrary to the object and spirit of the

Public Procurement as set out in Article 227 of the Constitution as read together with

section 2 of the Public Procurement and Disposal Act;
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(xiv) The applicant submits that the basis of rejection of its bid is contrary to the

Constitution of the Republic of Kenya, the Public Procurement and Disposal Act,

2005 and the Public Procurement and Disposal Regulations as a consequence the

applicant has suffered loss and damage by virtue of being disqualified based on a

criteria not recognized by law.

(xv) fhe applicant was denied its right to fair opportunity to compete with other bidders

on a level playing field, rvhich has resulted in financial loss on the applicant.

(xvi) Kalpataru power Transmission had requested the Public Procurement Administrative

Review Board to review the decision of the Kenya Pipeline Company limited dated

26th May 2Ol4 in the Tender for the Procurement Construction, Testing and

Commissioning of Line Pipeline Replacement Project, Contract No. SU/QT/032N/13.

MINUTE. NO.545/ 2014 COMMITTEE RESQLUTIoNS

The Committee resolved to internalize and conceptualizethe documents submitted by Kalpataru

Power Transmission Limited for review of the decision of the Kenya Pipeline Company Limited

in the Tender for the Procurement Construction, Testing and Commissioning of Line Pipeline

Replacement Project, Contract No. SU/QT/032N/13.

MINUTE NO. /2014 - ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at Fifteen Minutes past

Six O'clock.

sis,.d,(/././ Date: ..I fi., ,Dl*
(Chairpef6n)
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MINUTES OF THE 12lrn sIrtING otr' PUBLIC INVESTMENTS COMMITTEE

TIELD ON THURSDAY I4TH AUGUST.20 4IN THE COMMITTEE R OM 7. MAIN
PARLIAMEI.{T B II{GS AT 10:00 AM.

PRESENT
1. Hon. Adan Keynan, CBS, MP

2. Hon. Ichung'wah, Antony Kimani, MP

3. Hon. Sammy Mwaita, MP

4. Hon. Serem, Comelly, MP

5. Hon. Shill, Elias Bare, MP

6. Hon. Nyaga, John Muchiri, MP

7. Hon. Barua, Ejidius Njogu, MP

8. Hon. Nyaga , Beatrice Nkatha, MP

9. Hon. Njuki, Onesmus Muthomi, MP

10. Hon. Eng. John Kiragu, MP

1 1 . Hon. Kipyegon, Johana Ngeno, MP

12. Hon. Aluoch, John Olago, MP

13. Hon. Dr. Oburu Oginga, MP

14. Hon. Koyi, John Waluke, MP

15. Hon. Hon. Keraa, Mary Sally, MP

16. Hon. Wafula Wamunyinyi, MP

i7. Hon. Kitungi, Benard Munyoki, MP

18. Hon. Chrisanfus Wamalwa, MP

ABSENT APOLOGY
Hon. Noor, Adan Mohammed, MP

Hon. Ole Lemein, Korei, MP
Hon. Linturi, Franklin Mithika, MP

Hon. Kang'ata, Irungu, MP .

Hon. Mwadeghu, Thomas Ludindi, MP

Hon. Nyongesa, Ofuoma Paul, MP

Hon. Omondi John Ogutu

Hon. Nyenze Francis Mwanzia, MP

Hon. Nassir, Abdullswamad Sheriff, MP

- Chairperson

- Vice Chairperson

1

2

3

4
,.: )

6

7

8

9

IN-ATTENDANCE
NATIONAL ASSEMBLY
i. Mr. Nicholas Emejen

2. Mr. Abdullahi Aden

3, Ms. Rose Wanjohi

- Principal Clerk Assistant I
- Clerk Assistant i
- Clerk Assistant II
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4. Mr. Philip Lekarkar

6. Mr. Eric Ososi

I(ENYA NATION,{X, AUDIT OFFICE

- Clerk Assistant ill
- Researcher Officer III

1. Charles Nyanyuki
2. Mr. Obed K. Chweya

3. Mr. Romanas Ochieng

- Ag. Director, Audit
- Senor Manager, Audit
- Manager, Audit

NATIONAL TITEASUR.Y
1. Mr. Jolm Munge - Accountant I

MINIITE F{O. 531/2014: PI{ELIMII\ A}IIES
The Chairperson called the meeting to order at Twenty Minutes past Ten O'clock and a word of

prayer was said by Hon. Bare Shill, MP.

NO. s32l2014: EVtrDENCE: A WU YI COMPANY

The Engineer of Contracts, Mr. Huang Si Lin; Administration Officer, Mr. Peter Liu;
Legal Officer, Mr. Josphat Onsongo and Assistant to the Managing Director, Mr. Zhang

Jze appeared befbre the Cornrnittee to adduce evidence on the procurement of Kenya

Fipeline Corporation Line 1 Capacity Enhancement Froject(Nairobi - Mombasa Pipeline)

MINUTE NO. 533/2014: COMMITTEE O ATIONS

The Committee heard that the Company received the invitation letter late and could not therefore

prepare adequately for submission of the evidence. The Committee futher heard that the

Managing Director is on leave outside the country and could not attend the rneeting.

T'he Committee observed that M/s China Wu Yi Company is a major and reputable construction

company in the country and the officers before the Committee may not competently represent the

Company. The Committee deliberated on the matter and resolved to resc.hedule the meeting

Tuesday,26tl'August2Ol4. The Committee directed that the Managing Director should attend

the meeting in person.

Mn{uTE NO. 534/20 4: AD.IOURNMEI{T.

There being no other business the Chairperson adjourned the rneeting at Ten Minutes past Eleven

O'clock.

signed 0,r,
(cnmrp66-ni

l!
..1

1"*W )p1+rt
Date
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MINUTES OF' THE 1 25r'H sITTING oF THE PUBLIC COMMITTEE
HELD ON TUESDA r3r'I AUGUST. 2014 IN THE co ROOM 7. MAIN
PARLIAMENT BUILD INGS AT 10:00 AM.

PRESENT
1. Hon. Adan Keynan, CBS, MP
2. Hon. Ichung'wah, Antony Kimani, MP
3. Hon. Sammy Mwaita, MP
4. Hon. Serem, Cornelly, MP
5. Hon. Shill, Elias Bare, MP
6. Hon. Nyaga, John Muchiri, MP
7. Hon. Barua, Ejidius Njogu, MP
8. Hon. Nyaga, Beatrice Nkatha, MP
9. Hon. Njuki, Onesmus Muthomi, MP
10. Hon. Eng. John Kiragu, MP
I 1. Hon. Kipyegon, Johana Ngeno, MP
12. Hon. Aluoch, John Olago, MP
13. Hon. Dr. Oburu Oginga, MP
i4. Hon. Koyi, John Waluke, MP
15. Hon. Hon. Keraa, Mary Sally, MP
16. Hon. Wafula Wamunyinyi, MP
17. Hon. Kitungi, Benard Munyoki, MP
18. Hon. Chrisantus Wamalwa, MP

WITH APO
1. Hon. Noor, Adan Mohammed, MP
2. Hon. Ole Lemein, Korei, MP
3. Hon. Linturi, Franklin Mithika, MP
4. Hon. Kang'ata, Irungu, MP .

5. Hon. Mwadeghu, Thomas Ludindi, MP
6. Hon. Nyongesa, Otuoma Paul, MP
7. Hon. Omondi John Ogutu

8. Hon. Nyenze Francis Mwanzia, MP
9. Hon. Nassir, Abdullswamad Sheriff, MP

IN-ATTENDANCE
ASSEMBLY

1. Mr. Nicholas Emejen
2. Mr. Abdullahi Aden
3. Ms. Rose Wanjohi

Principal Clerk Assistant I
Clerk Assistant I
Clerk Assistant II

- Chairperson

- Vice Chairperson
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4. Mr. Philip l.ekarkar

6. Mr. Ilric Ososi

KENYA NATIONAI, AT]DIT OF'F'ICE

1. Char'les Nyanyukr
2. Mr. Obed K. ChweYa

3. Mr. Romanas Ochieng

Clerk Assistant III
Itesearcher Officer Ill

Ag. Director, Audit
Senor Manager, Audit

Manager, Audit

NATIONAL TREASUR.Y

1. Mr. John Munge Accountant I

MINUT'E NO. 520 /2014: PRELIMINAIilES
The Chairperson called the Meeting to order at Twenty Minutes past Ten O'clock and a word of

prayer was said by Hon. Bar-e Shill, MP.

. s2t/2014 ENC

The Engineer of Contracts, Mr. Huang Si Lin; .Adn'linistration Officer, Mr. Peter Liu;

Legal Officer, Mr. Josphat Onsongo and Assistant to the Managing Director, Mr' Zhang

Jze appeared before the cornmittee to adduce evidence on the procurement of Kenya

pipeline Corporation Line 1 Capacity Enhancernent Project(Nairobi - Mombasa Pipeline)'

NO.1491 12014: COMMITTEE OBSBTTVA OF{S

The Committee heard that the Company received the invitation letter late and could not therefore

prepare adequately for submission of the evidence. 'fhe Committee further heard that the

Managing Director is on leave outside the country and could not attend the meeting.

The Committee observed that M/s China Wu Yi Company is a major and reputable construction

company in the Country and the off,rcers before the Committee may not competently represent

the Company. The Committee deliberated on the matter and resolved to reschedule the meeting

to Tuesday, 26tl' Augu st,2Ol4. The committee directed that the Managing Director should attend

the meeting in person.

MINI]TE NO. 52212$14: dDJO NMENT

There being no other business the Chairperson adjourned the rneeting at Ten Minutes past Eleven

O'clock.

YI D

ISigned.
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MINUTES OF THE 1O4TH SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON TUESDAY 8rH JULY.2or4IN TIIE coMMITTEE ROOM 7. MAIN
PARLIAMENT BUILDINGS AT 1O:OO PM.

PRESENT
1. Hon. Adan Keynan, CBS, MP

2. Hon. Ichung'wah, Antony Kimani MP

3. Hon. Mwaita, Sammy Silas Komen, MP

4. Hon. Noor, Adan Mohammed, MP

5. Hon. Shill, Elias Bare, MP

6. Hon. Nyaga, John Muchiri, MP

7. Hon. Nyaga, Beatrice Nkatha, MP

8. Hon. Barua, Ejidius Njogu, MP

9. Hon. Eng. John Kiragu, MP

10. Hon. Kipyegon, JohanaNgeno, MP

i 1. Hon. Aluoch, John Olago, MP

12. Hon.( Maj(Rtd)Koyi, John Waluke, MP

13. Hon. Dr. Oburu Oginga, MP
14. Hon. Omondi John Ogutu, MP

14. Hon. Nyenze Francis Mwanzia, MP

16. Hon. Wafula Wamunyinyi, MP.

17. Hon. Wakhungu Chrisantus Wamalwa, MP

ABSENT
l. Hon. Serem, Cornelly, MP

7. Hon. Ole Lemein, Korei, MP

3. Hon. Linturi, Franklin Mithika, MP
4. Hon. Kang'ata, Irungu, MP

5. Hon. Mwadeghu, Thomas Ludindi, MP

6. Hon. Nassir, Abdullswamad Sheriff, MP

7. Hon, Njuki, Onesmus Muthomi, MP

8. Hon. Keraa, Mary Sally, MP

9. Hon. Nyongesa, Otuoma Paul, MP.

10. Hon. Kitungi, Benard Munyoki, MP

IN-ATTENDANCE

NATIOI{AL ASSEMBLY
l. Mr. Nicholas Emejen

2. Ms. Rose Wanjohi

-Principal Clerk Assistant I
--:Cletk Assistant II

-Chairperson

-Vice Chairperson



3. Mr. Philip Lekarkar

4. Mr. Salem Lorot

KE,NY.A I{AT'IONAI- AUDIT OFF'ICtr

l. Mr. Obed K. Cl'rweYa

2. Charles Nyanyuki

-Clerk Assistant Ill
-Legal Counsel

-Senor Manager, Audit
-Ag. Director, Ar-rdit

NATIONAL TREA.SURY

1. Mr. John Munge -Accountant I

MINU 333 /2014: P NAIIIES

'fhe meeting started at Twenty Minutes past Ten O'clockafter a word of prayer by Hon. Beatrice

Nkatha MP

NUMB 4: EVID ONP o
_NAIROBI PIPELINE INE 1) I{EPLA

PROJECT

The Managing DirectorKenya Pipeline Corporation Mr. Charles'fanui accompaltied by

Chief Manager Technical Mr. Elias Karumi, Finance Manager, Mr. Samuel Odoyo,

Company Secretary, Ms. Fiona Okoth, Legal Officer, Ms Gloria Khafafa, Procurement

Mrnag.i, Mr. Nicholas Gitobu, Operations Manager, Mr. Philip Kimelu,ICT Manager,

Mr. Francis Muraya, Mr. Bitly Aseka, Mr. Bramwell Wanyalikha and Ms Jacintah Sekoh

appeared before the Committee to give evidence on the procurement of Mombasa -Nairobi
piieline (Line 1) R.eplacernent Project.X'tre officers were put unden oath before giving

evidence.

The Committee heard that:-

The Momburu - Nuirobi pipeline (Line l) replacement project tender that hacl been estimated to

cost Sh53 billion has been awarded to Zakhem International Construction Limited. Zakhem's bid

of Kshs. 43 billion was lower than the engineer's estimate of Kshs. 53 billion and that the

company also had the necessary capability, experience and resources to undertake the project.

Thirteen companies were shortlisted out of the 40 that went through the pre-qualification process

Out of those only nine responded and two namely Kalpataru Power fransmission Ltd and AVIC

International Holding Corporation later failed to meet the mandatory requirements'

Seven listed companies met the minimum score of 50 per cent in each qualifying criteria and

attained a minimurn total score of 75 per cent and thus proceeded to Irinancial Evaluation.

2



The financial bid accounted for 30 per cent of the marks while the technical aspects accounted

for 70 per cent.

Alier technical and financial evaluation Zakhem received a combined score of 95.5 per cent

followed by China Petroleum Engineering Construction with 89.1 per cent, Sinopec International

Petroleum Service with 84.5 per cent. China Wu Yi Company with 83.1 per cent, Denny NS 82

per cent, Punj Lloyd 81.1 per cent and Saipem Business unit Engineering Construction 73.4 per

cent.

China Wu Yi was the lowest evaluated in the financial aspect, but the firm lacked technical

capacity after it jointly bid with another Chinese firm, Xiang Jing'

Zakhemlnternational had met the competence required, with an advantage of having constructed

the same pipeline in 1972;which has now lasted for 36 years from the initial plan of 25 years.

MINIITE NO. 335 /20 14: COMMITTEE O RVATIONS

The Committee was concerned that:-

The 14 day statutory stay was not followed during the awarding of the Contract pursuant to the

provisions of the Public Procurement and Disposal Act. The process of Financial Evaluation had

teen done in a hurry and finalised in less than 12 hours before the tender was awarded.

Two firms China Wu-Yi and Xiang Jing that bid jointly were not treated as one entity as

allowable in law, and whether KPC had deliberately failed to evaluate the tow companiesto pave

way for Zhal<em International.

KPC accepteda bid bond by Zakhem International issued by Eco-bankNigeria, in spite of their

requirement of a bond from a bank operating in the country.

ThatZal<hem Internationalhad been blacklisted in some African countries.

The Committee directed the Managing Director to furnish the Committee with:-
a). Chronology of the entire Procurement Process;

b). Feasibility study report;

c). Documentary evidence for the award of the Contract including the criteria for Technical and

Financial Evaluation;

d). The Tender documents and bid bonds;

e). The technical capacity which includes the Curriculum Vitae of the personnel of the bidding

firms; and

fl. Evidence for the provision of the 40%olocal content as required by the law.

3



MINUTE NO. 336/201a: ADJOURNMENT.

There being no other business the Chairperson adjourned the meeting at Twelve Minutes past

Twelve O'

Signed

(

\ rt ,^*5Y ksy:: Lot{

(Chairperson.

I
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REPUBLIC OF I(ENYA

PUBLIC PROCUREMENT ADMINISTRATIVE TTEVIEW BOARD

REVIEW NO. 1912014 OF 30rH MAy 201,4
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BETWEEN

KALPATARU POWER
TRANSMISSION LIMITED APPLICANT

ANI)

THE KENYA PIPELINE
COMPANY LIMITED PROCURING ENTITY

AND

ZAKHEM INTERNATIONAL
CONSTRUCTION LIMITED 1ST INTERESTED PARTY

CHINA PETROLEUM ENGINEERING
& CONSTRUCTIONCORPORATION 2ND INTERESTED PARTY

CHINA WU YI CO. LTD .. ...3RD INTERESTED PARTY

Review against the decision of the Kenya Pipeline Company Limited made
on 26th May, 201,4 in the matter of Tender No. su/er/032N/1g for the
Procurement, Construction, Testing and Commissioning of Linel pipeline

Replacement Project.
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rl
3. Peter Liu - Legal Officer, China Wu yi Co

4. Wang - Legal Officer, China \A/u yi Co

5. Thomas K'Bahati - China petroleum, Advocate

6. Waweru Gatonye - Zhakhem Corp, Advocate '
7. Risper Oloo - Zhakhem Corp, Advocate .

B. BriNr Omugdqda - Zhakhem Corp, Advocate

9. Lu Shipeng - Sinopec Service, Marketing Dept
10. Lu Siwei - Sinopec Service , Engineer

11. Zhao Chengshu - Sinopec Service, Engineer

72. Oi Gaoshun - Sinopec Service, Manager

13. Maurice olunya - Amacec Kenya Ltd, Technical Advisor
74. Han Jile - Avic, Area Manager

15. Kiprop Kiprono - euarsarq Group, Manager

76. Geoffrey Kirui - euarsarq Group, Manager

I
?

THE BACKGROUND OF THE AWARD

The Kenya Pipeline Cornpany is to construct a new white oils pipeline
from Mombasa to Nairobi to replace the existing Line-1. The new pipeline
shall be tied in to 4 new pumping stations and subsequently decomrnission
the existing pipetine.

The scope of the project is to supply, deliver, construct and comrnission a

20" diameter pipeline rnciuding laying of FoC within the KpC,s Row
from Mombasa to Nairobi, optimize the use of the existing stations
inciuding the associated works and augment the system to allow for new
facilities in the existing stations, including four pump stations (ps1, ps3,

PS5 ancl rsz1, four tOrminals (ps9, ps10, ps12 and ps14), and ?o* i.rto."
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11 Saipem Busines Unit

72 pataru Power Transmission LtdKa1

13

t,td-JV

Ilssars Projects Limited

Techn ofab- Gammon Consortium

The Request for Proposal (RF'p) documents were issued to the 13
shortlisted firms on 5ft March, 2074. Following inquiries and requests for
clarification and extension by some bidders and subsequent issuance of
addenda, the closing date of 17th Aprir, zoTz was extended from Bth May,
2074, and subsequently to 15th May, ZO74.

At the closing date of 15n May 2074, nine (9) firms out of the foilowing
thirteen (13) prequalified firms submitted their bids for the tender for
Construction of the Proposecl Mombasa-Nairobi Petroleum products

Pipeline Project. \

The Prelimrnary Evaluation comrnenced on z2nd May, 2074. M/,
Kalpataru Power Transrnission Ltd and M/s Avic International Holding
Corporation/ZTPE consorfium were the tw-o bidders that failed to satisfy

No. Name of Bidder
7 International Construction LtdZakhem
2 PChina etro leurn En rlnee & oC truNS ction ICo agln r tronot) Po
,1 Punj Lioyd
4 SystemeD n i{vS I To astruInJr ectur CIEnv gv
5 lding Corp\7A C Intern tionala Ho o aI ntio Z CoTPE rtinso um
6 inopec International Petroleum ServiceS

7 Engineerin1nJ1China W Yu CoI rn L dt an ePetlol umpanv ot) ot)
B Saipem Busines Unit
9 pataru Power Transmission LtdKal

|:l
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1. KALPATAITU POWER T'RANSMISSIONILIMITED

a' The company did not subrnit a Certificate of registration as a
contractor in the country of operation as required in the
mandatory requirements. Ihis was also noteci in the tencier
openlng minutes

b' The tenderer provided a tender security of usD 500,000
provided from I& M Bank Ltd with an expiry date of
05/70/2014. This accordi,g to the procuring Entity did not
conjorm to the tender security period indicated in crauses
3'6.7 and 3.6-2 of the tender document whicrr required the
tenderers to provide a bid security which wourd be varid for
a period of Thirty (30) days after the vaiidiry period of 150
days.

2. AVIC INTERNATIONAL HOLDING CORPORATION

The Procuring Entity found that it's tender security of usD 500,000
from KCB valid up to 08/70/2014. This did not conform to the tender
security period indicated in clauses 3.6.1 and 3.6.2 of the tender
document which requires the tender.security to be valid for 150 days
from the date of tender opening.

From the preliminary evaluation, two bidders out of the nine bidders
failed on mandatory requirements ancl therefore did not proceed to
detailed technical evaluation. The bidders are:_

a. Kalpataru power Transmission Limited

- - -b. AVIC Internationar Holding iorporat i6n/zrpE consortium.



No. Name q6 Bidder

7 Zakhem International Construction Ltd

2
Construction&EngrneeringChina Petroleum

Corporation

4J Punj Lioyd

4 Denys NV

5 Sinopec International petroIeum Service

6 China Wu YiCompany Ltd
r7

Saip em Business Unit

The following bidders were considered to be responsive andproceeded to the detailed technical evaluation:_

Detailed Technical Evaluation

lhe detailed technicai evaluation was carried out as per Clause 5.5 of theTender Docurnent' which states that arl responsive bidcrers sharj be

In accordance with the requirement set out in the Technicai Evaluationcriteria' only tenderers who pass the 75 percent overalr mark and 50 percent each of the five evaluation criteria on the'technicar evaruation shailquaiify to have their financial submissions opened and evaluatecr.
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THE FINANCIAL OPENING

The financiar bids were\opened on 3,d June, 2074.The folrowinr. \ / ./qarL/ LvL-4. rrre rotlowlng selen (7)Irrms submitted bids as shown in table 1 below ,

Table: Bid.der,s pnces as opened

FINANCIAL EVALUATION

1.1 Arithmetic Errors
There were no arithrnetic errors noted.

1.2 Financial Scores

As per the bid document:

1. The technical score was to constitute 0.7 weight of the overajl
evaiuation whereas thq financial score shar take the remaining 0.3

weight.

tn") lowest bid p.i.{, x, shar athact 7oo% score in Finan}ia,

I

i
I
i

I

No. Cornpany Tender price USD Remarks

1

Company Limitecl

M/S China Wu Yi
456,855,018.00 Inclusive of VAT

2. Engineering and

Consh uction Corporalion

M/S China Petroleum

579,959,520.52 h'rclusive of VAT

J.
em llternational

Construction Limited

M/S Zail}r

484,502,986.40 Inclusive of VAT
4 M/S dPunji Lloy

670,'165,892.00 Excludes VAT
5

pem Business

Engineering Consh.uc tion

M/S Sai Unit
796,430,000.00

Inclusive of VAT
6. M/S Denys NV 475,866,042.00 Inclusive of VAT
7

M/S Sinop ec International

Petroleum Service 489,357,975.00 Inclusive of VAT

2
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Evaluation' Any other bid price, Y shall attract a Financial Score as

below:-

Financial Score = (Lowest bid price, X/bidprice, y).100%

The Bid'(rs final score sltall be the sunmtation of the technical and fu.e
financia{)rrrk, sublrtrd. to tlte ueigltts.

M/ ' China Wu Yi Company Limited submitted a tender with a bid
amount of UsD 4s6,Bss,o18.00 which being the 1owest sum offered was
used to determine the financiar threshord for the purposes of giving the
scores.

Table 4: Summary of Financial Scores

'i
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No. Company
Financial Scores

1 China Wu Yi Company LimitedM/S
100

2.
Engineering and

Construction Corporation

M/S China Fetroleum
BB

J
ternational Construction

Limited

M/S Zakhem In
94.3

A
T M/S Punji Lioyd

5B.B

E

Construction

M SaS Bem UUSINCSSP tn1 En 1nglneer Uo
57.4

6 /S Denys NVM
96

7 IYI/S Sinopec In Petroleum Serviceternational
93.4

1t-
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2.0 THE FINAL COMBINED TECHNICAL AIVD FINANCIAL SCORE

1l-re scorq.s attained by each bidder were finajiy;
sectio. d)1s; of the Act and were as fo,ows:- 

iEEraPsated as require} by

No. Company Technical
Scores

Weighted
70o/o

Technical

Financ

ial
Score

Weighted
30o/o

Financial

Combi
ned

Score
Rank

7
M/S China Wu Yi
Comp any Limited 75.9 53.13 100 30 83.1 4

2.

M/S Cirina
Petroleum
Engineert-rg and
Construction
Corporation

89.6 62.72 BB 26.4 89.7 2

J
International
Consh-uction
Limited

lvl/ S Zakhem

96 67.2 94.3 28.29

4.

9s.5 1

NI/ S Punji Lloyd 90.6 63.42 5B.B 17.64 81.1 6

5
Business Unit
Engineering
Construction

M/S Saipem

80.2 56.74 77.22

6.

/5.4 7

M S Den q Ni\/\/) 7b 53.2

57.4

96 28.8 82 5
7

S Sinopec
intemational
Pet-roleum Service

NI/

80.7 55.49 93.4 28.02 84.5 J

CONCLUSION

From the scores tarlied in the summary table above and pursuant to theProvisions of section B2(5) of the pubric procurement and Disposai Aet2005' M/s zakhem International Construction Lirnitedscored the highe-stcombined Technical and financiai score of g5.5 % andwas thus ra
1 

vL /J.\) /o drrc) w.as thus ranked to1.

')t

L
i
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RECCMMENDAT,ION

lfre Tencler Processing Comrnittee recomrnended the award of the tenderto M/s Zakhem Internationar Construction Limited for the proposed Line1 replacement project at their quoted price of usD Four hundred andeighry four million, fiv\ hundre\and two thousancr, eight hundrecleighty six and forty cents only 1+a+,ioz,a*6.4o),inciusive of vAT.

THED ISPUTE
This Request for Review was lodged by Kalpataru power TransmissionLimited, which was represented by the firm of Muma & KanjamaAdvocates of p O. Box 528-00100, Nairobi, against the dec1s10n of theI(enya pipeline Company Limited of 26h Muy, 2014, tn the matter ofTender for procurement, Construction, Testing and Commjssioning of Line1 Pipeline Rep lacement project - Contracr No. SIJ / eT /032N/13

The Applicant requested the Board for the folrowing orders: _

a' THAT a fair administrative action be taken by the Board in thismatter in terms of Articl e 47 0f the Constitution of the Republicof Kenya;

b' THAT the procuring Entify,s decision dated the 26th of May,2074 rejecting the Applicant,s bid for the procurement,
Constructio., Testing and Commissioning of Line 1 pipeline
Repracement project, Contract No. su/eT/032N43 be set asideand/or be nullified;

c' THAT the procuring Entity's decision contained in the letter of7th MIay,20'L4 extending the submission date from 6*, May, 20L4.to lsrh Muy, 2014 be decrared to be nuII and void and in

. t:l
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contravention of scctio, 53 of tire public procurernent and
Disposal Act,2005;

\THAT tlre procuring E,titAbe directecl to 6onrpry with section
53 of the pubric rrrocurerie.t & Disposar Act and issue anextensio. by way of a, adcle.d,m and trre extension be at leasttwenty (20) days bei.g o.e tirird of trre origi,ar iime required
for preparation of the tender d.ocuments;
THAT the procuring E,tity be directecr to ad,rit the Applicant,sbid for the procurement, Consh.uction, Testing andCommissioning of Line L pipetine Replacernent project,
Conrract No. su/er'/082r\fi3 in compriance wiri-r the provisionsof the Constifution of Kenya, the public. procurement andDisposal Act 200s, trre trrbric procuremenr and Disposar
Regulations, 2006 and in conformif with the Technical and.Financial evaluatio. criteria set out in the tender ciocuments;
THAT the costs of and incidentai to these proceedi.gs be in the
cause;

e

f

g' THAT t'his I{onourable Board be pleasecl to issue such frrrrhp,
or other orders as it may deeil just.

The Applicant alleges that by a letter clated 5ft March 2o74,the procuring
Entity (the Kenya Pipeline Compa.y Lirnited) invited proposais from theApplican! amongst other pre-qualified bidders, for the procurernent,
Construction, Testing and Commissioning of Line 1 piperine Repracement
Projec! Contract No.: SUle T/082Nfr3.

I

IThe Applicant stated that the ab&e request required .the Apprica.t tosubmit the foll0wing documents as part of the pre-quarifipation process:

ll
I
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Separate techn.ical ancl finattcial bids.
A oalid KRA Tax Contpriarce Certificate (for Locar Companies).
c ertifi c at e of In c o rp o r ati o n of th e c o ntp any/B us ine s s * egistr ati o ni,.
original tend-er security for rrsD s00,0a0, issued from a r"putabte
Bank operating in Kenya. Mrrst be yarid for 1s0 d.ays from d.ate of
tender opening. '' \
Certificate of Registration as a contractor in the country of
operation for foreign finns and Nationar Constructio, Authority
Certificate NCAT for local partners.

The Appiicant further stated that, in satisfaction of the requirements, it
submitted the following documents:

a) Separate technical and financial bids
b) Tax Compliance Certificates.

c) Certificate of Incorporation of the company/ Buqiness Registration.
d) original tender security for usD 500,000, issued from a reputable

Bank operating in Kenya, valid for 150 days from the date of tender
oPerung

e) Certificate of Incorporation of the company as a company and its
Memorandum of Association in proof of its Registration as a
contractor in the country of operation.

The Applicant stated that it was however sur.prised when it received aletter dated 26t'' Muy, 2014 from the procuring Entity irLforming the
Applicant that its bid was not responsive on account of two reasons
namely:-

(a)That they did not submit proof of registration as a contractor in
their country of operation, and

(i)

(ii)

(iii)

(ia)

(2,)

I

I
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(b)That their tender security was not valid for the required period
as it expired on 5n Octob er, 2074, which was less than 150 days

as requir"dy the Requert f) proposal /thetender documents,

The Applicant faulted the said decision rvhich it stated was erroneous in
fact and in law and ought to be set aside since it was contrary to the
Provisions of Section 31 of The Public Procurement & Disposai Act, 2005

which provides for the statutory criteria for qualification of persons to
participate and to be awarded contracts for procurement. The Applicant
subrnitted that no preference or reservations were prescribed by the
Minister in respect of this particuiar contract and that the only valid and
legal criteria for eligibility that ought to have been appiied was the criteria
set out in Sections 31.-and 39 of the A&. The Applicant further stated that
the rnandatory requirernents set out in the letter of Sft March, 2074issued
by the Procuring Entity were not in consonance with the provisions of the
Act and as a consequence ancl of necessity must give way to the
mandatory statutory requirements. The Appricant stated that the
Procuring Entity inttoduced unusual requirements into the procurement

Process/ one of whicir was that bidders were required to produce ,, 
a

Certificate of Registration as a contractor in the country of operation for foreign
firms", and that as a company registerecl in India, the Applicant was
subject to a diJferent set of standards as would be required for a local firm.

The issues for determination

The Board has looked atthe issues frame-d by the parties and considers the
foltowinfirrr., faiiing for determination in this appiication.

16
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ttl
1. I4rhether the Ap,uiicant provided a valici bidof t.is procureine,t. 

,qEL{ d valrcl brd bond for the purposes

2. Whether the Responclent er.red in cleclarin
responsive on account of it,s failure to

g the Applicant non_
provide a Certificate ofregrsh.ation as con tractor in India and a tax Complilnce Certi{cate.

THE PA TIER S' CUM

Mr' Kanjama stated that under the provisions of Arficte 227 0ftheConstitution the Boarcl was bound to interpret any legisration, incrudingthe Pubric procurement 
and Disposar Act in right of this Articre of theConstitution in assessing whether a procurement process was fair,equitable, transparent, cornpefitive and cost effective. He quoted theProvisions of sections 31 ancl 3g which state that procurement must bedone without discrimination uniess participation in the procurement

;-;::,,::T I,T ll:,1:''" 
argued thut'n" ;o;"';;; having-been

was competent and qualified to perforrn thecontract but had been unfairiy excruded from taking further part i. theProcess ar-rd therefore the questio. that arose was whether that excrusionwas in accordance with the provisions of the Constitution, the Act and theRegulations' He singred out the procuring Entity,s lette r of ThMuy 2074extending the submission date from 6*r May, 20r4to 15ft Muy 2or4 asbeing an Lrnreasonable extension that prejucliced the Appricant as it wentagainst the Provisions of section 55(3) of the Act and did not aliow theApplicar-rt sufficient time to extend its bid bond which ended up beingrendered non compliant because the Applicant courd not extend the bidbond validity period' He contended that the resurting lack of compliancetherefore a.ose because of the extension and the Board shourd consider thefac(that the-bid bond was for a period less than thaf piovided for and that

i

'.1
I,l

I

I

I
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it was therefore a minor deviation in accorclarrce with the Provisions of

Section 64(2) which shoulcl not be used to clisquralify the Applicant.

\\\
In repi) Counsel for the Procuring Entity sought to clari{y that d\e pre-

qualification process done under the Expression of interest (EOI) must not

to be con-fused with the process of evaluation of the Request for Proposal

(RFP) as the former was completed and concluded in April 2013. She

opposed the suggestion by the applicant rvhich seemed to imply tha! since

the applicant had been prequaiified at the initial expression of interest

stage, then the Procuring Entity should not have keerLly scrutinized the

tender document subrnitted by it. She referrecl tire Board to the provisions

of Section 81 of the Act which states that the Procuring Entity should give

each Rerson prequalifle-d a request for proposal with a copy of lerms of

reference containing instructions for preparation and submission of

proposals. The Request for proposalsf the tender document required that

bidders should have proposals which would include a technical and

financial proposal with the procedures and criteria to be used to evaluate

and determine whether the proposal was responsive. The Procr-rring Entity

argueci that the Applicant nzas disqualifiecl upon the examination of the

mandatory requirements.

As regards the issue of extension of time for the t'ender subrnission from Bth

Muy to 15s Muy 2074, Counsel for the Procuring Entity argued that Section

53 of the Act does not give a rninimum period within which an extension

should be granted and that this extension was done in response to

Requests by several bidders who requested for more time and was not a

unilate}al decision of the Procuring Entity, She added that there iras no

other condition that the bidders were called upon to fulfil and since the

Appl{cant's Bid Bond }r, irrrecl by I&M Bank in Kenya this q5<tensionl'l
' 18



rlr
could not have prejudiced the Applicant i, any way. Furthermore sheobservecl that ail the other" B bidclers compried and extended their bidbonds accordingly' she furt'her argued ti-rat this was yet anotheriilustration of a case where the Applicant shourcl have taken up the issueon receipt of t\e letber and cornplainecl if indeed it thought it wourd not b)able to ro*pi;iinsread ) *uit-g until after the periocl provided for hadiapsed.

Mr. Gatonye associated himseif with the procuring Entity's submissionsand stated that since the Applicant dicl not invoke the jurisdiction of theBoard within the time prescribed by law, the application was incompetent.He stated that the requirement on the period of the vaiidity of a tender bidbond was a mandatory requlrement and not a minor cleviation and t]ra.tthe Procuring Entity had no discretion in the matter if the bid bond clid notI .over the bid bond validi ty period. Regarding the claim that Procuring the tEntity had violated Ar ticle 227 of the Constitution, Mr Gatonye stated that

.1

i:.1

the Applicant had faiied to demonstrate how the procuring Entity did notcomply with Arficles 227 by giving particulars of the breaches of theConstitution that had been vioiated

The Board has consiclered the rival submissions on the issue of the BidBond' The bid bond submitte dby the Applicant appears at pages r29 to130 of the tender document' 'rhe second last paragraph of trre Bid Bondwhich was issued by the I & M Bank Limited Kenvatta Avenue in Kenyaexpressly states that the guarantee would rernain in force upto andincluding Thirty (30) days after the period of tender validity i.e. Sft october2074 and that any demand in respect thereof shourd reacrr the Bank notlater than the said date.

19



It is therefore plain frorn a reading of the bid bond itseif that it was valid
upto 5th Octob er 2074 and this is borne out by the fact that the Bank itself
stated.

date.

:ceived after [u ,*a

The Bank additionaily directed the Applicant to return the bid bond for
cancellation with a rider that the Bid Bond shalt stand cancelled whether
returned to the Bank or not.

The Procuring Entity would not therefore have a bid bond to hotd onto
after 5th Octob et 2074. This was however a mandatory requirement uncLer

this contract but not a minor cieviation as the Appiicant sought to argue.

Reguiahon 57 of the Public Procurement and Dqposal Regulatiois 2006

provides that the procedure for Preliminary evaJuation of open tenders set

out in Regulation 47 shall apply to evaiuation of Request for proposals

under Section 82 ofthe Act

Regulation 47 (1) stipuiates that upon opening tenders under Section 60 of
the Act, the evaluation committee shall first concluct a preliminary
evaluation to deterrnine whether:-

"(1) (b) any tender security subruitted. is in the required form, arnount and.
aalidity period.,,

It was held in the case of Mwangemi General Contractors -vs - Mokowe
Secondary (PRB Application No. 28 of 2010) that the provision of a Bid
Bond is a mandatory requirement and that any such Bid Bond must be in
the form, amount and within the tender validity period.

The Bo

Power

held similarly in the case of Avery (East Africa) Ltd -vs- Kenya
Lighting Company Ltd (pRB Apprication No. t4 ofzoofy 
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As rightly submitted by Counser for trre procuring Entity and thesuccessful bidder' the purpose of a Bicl Bond is to ensure that a tenderer
complies with its obligatioA fror., th\ date the tender is opened forevaluation to the date when a confract is entered into.

In view of the clear and unambiguous requirement of Regulations 57 and
47 of the Regulations and sections 53 and 60 of the Act, where any periodprovided for in a tender is extended. the bid bond must be sirniiarry
extended.

vflhere the vaiidity period for the Bid Bond lapses the tender dies once thevalidity period rapses and no award can flow from a,,d.ead,, tender. (seethe case of Arprand Architects -vs- Mi,istry of Housing (pRB Review
No. 4 of 2010). - --

The Applicant's exPressed difficuity in having its tender validity period
extended cannot also be a valid ground since atl the other remaining eight
bidders extended their bid bonds accordi,gry upon the expiry of thespecified period and there is absoiutely no reason why the applicant
whose Bank is iocated in Nairobi had to traver back to India to have its bidbond extended' Furthermore the Applicant must have been aware that itsbid bond was non compiiant when it handed it in on 15e May,2074,
knowing very well that the tender submission date had been moved from
Bft May, 2074 to 15ft Muy,2074. with this knowledge the Appricant ought
to have taken steps to extend the bid bond like the other bidders did but
not to mereiy submitted a tender whose bid bond had expired at the time it
was submitting it.

proceeded to disquaiify the canciidate who had not compiied with therequirement

il
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The lloard has perused the tendel documents placed before it and has

established that the other bidders who parrticipated in this tender came

frorn other counties which are far qrd wide such as,

India and Belgiurn among others.

a, Italy, Lebanon,

The Board therefore fir-rds and holds that the Applicant's Bid Bond was

valid only upto 5th October 201,4 and that the Procuring Entity rightly

disqualified the Applicant at the prelirninar:y evaluation stage pursuant to

the provisions of Regulation 47 (1) and Section 60 of tl-re Act.

'fhe second glound of the Application revolved around the requirement

t-lrat the Applicant did not provide a "certificate of registration as a

contractor in the country of operatiorl" and tI-rat thqrequirement for a Tax

Cornpliance CertiJicate. Mr. Kanjalna stated that there was no requirement

for the registration of contractors or a Tax Compliance Certificate in India

and therefore faulted the Procuring Entity for disqualifying the Appiicant

on the basis of these two requirements. According to hirn, the key word

usecl is "regish'ation" and that the Celtificate of Incorporation and the

Mernorandum and Articles of assocjation of the Com.pan)/ \^/ere sufficient

for that Purpose. Without citing any proof of the existence of such a

practice in India, Mr. Kanjama submitt'ed that it was rrot a legal

requirement for contractors in india to be registered or to be issued with a
tax compliance Certificate. He further stated that, because the Procuring

Entity was inviting bids from all over the world, it shouid have reasonably

expected that this proof would take various forms depending on the

regulations of the various countries. In this case he sJated that Articles 48

and 49 of the Memorandum of Association of the Applicant stated that the

Applicant was capable of perfor*i.g the tender fop the construction of a

Pipeline if the tender was award+ to it. Referring lo do.,-r..,ents that had
,,,
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electrical, mechanical and consultittg engineers, sLtppliers of electricity for
the purpose of light, heat, rnotiae power or othertuise, manttfach,rrers of
and dealers in ma{inery, aytparatS, instrnments and things reqttit.ect for
or capable. of beiLg trsecl in connection u:itlt genet.ation, distributiott,
supply and accumulation, employruent and trse of electricit!, galaatrisrn,
magnetisnl or otherusis e.

In response, Counsel for the ,Procuring Entity, argued that, apart from the

Appiicant failing to submit' a certificate, it also failecl to confirm that the

comPany actually carries out the activities it is mandated to carry out. She

went on to state that the Procuring Entity recognized that the bidders
would be international firms and that it was necessary for it to take into
account the different jurisdictions lretween the 1ocal and foreign. Foreign

firms were required to subrnit a certificate of registration as a contractor in
the country of operation as proof that they were indeed engaged in
activities relevant to the tender. She further argued that if it was intencled
to consider just the certificate of incorporation as certificate of registration
as a contractor then the two rnandatory requirements would not have been

set out separately. She stated that what had been demonstrated by the

Applicant was merely evidence of incorporation, which was eviclence of
the actual formation of the company and had nothing to do with the

activities of the company. She went further to state that the requirement
was not for a certificate of registration as a contractor by the Government
of India but rather for a "cert-ificate of registration as a contractor in the
countly of operation". punj Lloyd, also from India, fulfilled the
requirement and there was no reason-why the Applicant could not.

Mr' Gatonye suPported the arguments by Counsel fol the Procuring entity
and wondered w\ether it was t.," 

inut 
in Inclia there is no registration of
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tlll'l
been sr-rbmitted by olre of the biclcling r:or,panies .ameilz I)r-inj Lroyd
Limited frotn India rvl-rich was a certificate of registration issr-red by the
Constructjon Federation of India (CIri), ]re stated tl-rat this was not a

statutory body but a br-rsiness association ernci was not therefore expected
to issue ,,a certificate of t.egistration as

\ --.'LULLUL, 
uJ ,'eglstr*ttol't a.s a aqntractorin the country of

' operatiott for foreigtt firms". FIe went on t'o argue that iri the e*rent that the
Procuring Entity puts a condition that is not consistent in different
jurisdictions, for the purposes of fairness, it should accept the best proof of
that registration. In the case of the Applicant it stated that this best proof
were Articles and Memoranclum of Association documents for Applicant
which demonstrated that it could legally conduct contracting work as
" Structural Engineers, Ciuil Engineers, Hyclraulic Engineers, Marine Engineers,
Chendcal Engineers, Aeronnutical Engineers, 'lextile Engineers, Automotiue
Engineers and alr eaery zuot'rc connected zuith the same,,

Articies 48 and 49 of the Appticant's Memorandum of Alsociation state as
follows

"Other Objects:

48, To cafia on the business of can.iers of passelxgers ancr goods,
manufacturers of, and clealers in railusay, trantzo&lr electric, magnetic,
galaanic, and other apparcrttts, suppliers of light, heat, souncl and. power,
and to acquire any inztention and constrtrct railway and. tranunays and
usork the sarne by steam, gas, oil, electricity or other polDet,.

49' To carry on the business of Structttral Engineers, Ciz;il Engineers,
Hy draulic Engineers, Marine Engineers, Chemical Engineers, Aeronautical
Engineers, Textile Engineers, Arttomotiae Engineers and all ancl eaety u;ork
connected u:ith the same ancl to carry on the-business of electricians,
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contractors by a statutory bocly and if so then thc Applicant should have
done'"vhat the other Inclian contractor did nainr-:ly provide a Certificate of
registration with CFI' At leasi. thait would have shown some evidence that
this is a cornPany involvecl in construction. Counsel stated that the
Prrocuring Entity was looking for"a serious cont
a malor contract and the act of showing docurnents of incorpo.utio.
without proof of experience in carrying out construction work was not
enough' Counsel further submitted that this particular requirement was
aimed at excluding wi-rat in Kenya have come to be known as ,,cozaboy,,
contractors and was rneant to weed out tenderers who had no proof of
experience in carrying out projects of this magnitude.

The Board has read the tender documents and has noted that the procuring
Entity required all biclders to provide the following documents which
were indicated as being part of tr-re mandatory requirements. \\\

a) A cer:tificate of Incorporation of the Company/Business Registrationfor both Foreign andlocal partner.
b) 1 tax Compliance certificate lrom the Coun ty of ciomicile for bothlocal ancl foreign firms.
c)

d) A Certi{icate of Regist'ation as a Contractor in the county ofoperation for foreign terms and National Conshuction AuthorityCertificat-e NCA 1 for local partners.

The requirement for the Certificate of Incorporation ancl the certificate of
Regiskation as a contractor in the County of operation for foreign firms
were two distinct requirements under the mandatory requirements. The
best that the Applicant shouid have therefore done in the circumstances
and in the event that it had proved that a Certificate of registration as a
contractor in India was not a rnandatory requirement in India, it should
have produce{ the next best proof as was shown in the case of punj Lloyd-
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which was to provide proof that indeed it is involved in construction.

Whether this came from CFI or the Government of india or indeed any

ot\er appropriate Inlitution was essential for cornpliance. \

The requirement that the bidders provide a tax Cornpliance certificate was

also a mandatory requirement in the tender document. The Applicant did

not provide evidence to show that this was not a requirement in India.

The allegation was an allegation of fact which the Board cannot take

judicial notice of and ought to have been established. The Applicant

instead produced uncertified accounts for the years 2072-2073.

Section 3L of the Act provides as follows:-

,31 Q) A jerson is qualified to be ausarded a contract for

procul.ement only if the person satisfies the following criteria:

(a) the person has the necessary qualifications, capability,

experiencel resources, equipment and facilities to prooide ztthat

is being proa.red;

(b) the person has the tegal capacity to enter into a contract for

the procuretnent;

(c) the person is not insolaent, in receiaership, bankrupt or in

the process of being wound up and is not the subject of legal

proceedittgs relating to the foregoittg;

(d) the procuring entity is not precluded from entering into the

contract znith the person under section 33;

(e) the person is not debarred front participating in

procuretnAnt procee-dugs tmder Part IX.

16
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(2) The procrtring entity n'tcty reqLtire a persott to proaicre eoicrence or
'r':::;::ian to estabtish that ttte a.iteria under subsectiort (1) are

(3) The critet.ia tmcler sttbsection (1) and ansubsectio'\zl sha, be set out in ,r" rin);;: 
reqrdrentents und" \

:uments or the requestfor pro1tosals or qttotations or, if a procedure
persons, in the documents used in that procedur':."tun 

to pre-qurri/y

@) The procuring entity shalt cletennine ushether a person isqtralified and that deterynination sha, be done using the criteria and.

:'r:'::;:t,'r,.'* 
out irc the docwnents o, requests des*ibed ht

f),,!!r::"',":|,:'*r 
entitv ntav disquatifu a persotx for submitting

\ 
.te or incornplete inforutation abr

(6) No person shau be exctuder:"":-':.'..":^':,:bout 

his qualifications'

'front submitting a tend.er, proposal or

Trr::::r!rrr,i n.*r 
ent ent pr o c e e d ing s ex c ep t r.m d er,tis s e cti orr an d

(7) Procuring entities shalr use creatirse approaches, such as desigttand build in orcler to enhance fficiency of theand proiect implententation,, 
tr ---"""v uJ Lne procltrement process

.rl
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\Alhile Section 89 ofthe same Act states as follows:_
,,39(1) 

Candid.ates shall participate in
,:ithoutd.iscrimination,except*r"r:';:;:r;";:"f 

:r"::rr"::in accorda,ce zt:ith this Act and. the Regurations.39(2) subject to subsection (B), the Minister shar, in considerationof econorpic and sociar deaeropmertt factors, prescribe
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preferences a17d or reserDatiol'ts itt public procuretnent and

clisposal."
\\

as ine Boarcl has already observecl in its determina\.ion on the iSsue of the

bid bond., a mandatory requirement contained in a tender document

cannot be waived and the Board therefore finds and holds that the

Applicant was properly disqualified at the Preliminary evaluation stage

for not complying with the mandatory requirements set out in the tender

document.

The Board finatly observes that in the absence of any Proof of breach of

any of the Provisions of the Act or the Regulations, the Appiicant's

contention that the Procuring Entity breached the Provisions of Article 227
\\

of the Constitution cannot stand and is therefore alss disallowed.

In conclusion therefore and inview of all the foregoing matters and in

exercise of the powers conJerred upon it by the Provisions of Section 98 of

the Act, the Board makes the following orders:-

a) The Request for review filed by the Applicant herein on 30e May,

20L4 be and is hereby dismissed but with no order as to costs.

b) The order of stay issued herein on 30th May, 201,4 be and is hereby

discharged and the Procuring Entity is at Liberty to proceed with the

Procurement process.

Dated at Nairobi this 27rh day,June 20L4.

Chairman ---Secretary
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REPUtsLiC OF I(ENY,{

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

REVIEW NO. 23 OF ].1TH TUNE, 201,4

\ BETwEEN

€)B

CHINA PETROLEUM ENGINEERING
& CONSTRUCTION CORPORATION... ...

AND

THE KENYA PIPELINE
COMPANY LIMITED

AND

APPLICANT

PROCURING ENTITY

ZAKHEM INTERNATIONAL
CONSTRUCTION LIMITED... ... 1.ST INTERESTED PARTY

KALPATARU POWER
TRANSMISSIOI\T LIMITED . ..2ND INTERESTED PARTY

CHINA WU YI CO. LTD .3RD INTERESTED PARTY

Review against the decision of Kenya Pipeline Co. Ltd in the Matter of
Contract No.: SU/QT/032N/rB for Constr-uctiory Testing and

Commissioning of Line 1 Pipeiine Replacement project.
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BOARD BERS PRES ENT

1. Paui Gicheru

2. Peter B. Onclipki

3. Nelson Orgut'

4. Mrs. Rosemary Gifuma
5. Mrs. Gilda Odera

IN

ES B ON

P o -K

1. Gloria Khafafa

2. Erg. Billy Aseka

3. Maureen Mwenje

4. Morris Nyaga

7 Thomas K'Bahati _ Advocate

INTERES P TI

- Chairman

- Member

- Member

- Member

- Mem.ber

ECO

- Senior Legal Of{icer

- Chief Engineer

- Procurement Officer

- Procurement Officer

1. Philip Okurr,u _ Holding brief for Secretary
2. Shehnith Miano - Secretariat

G

1' Charres Kanjama - Kalpataru power Transmission Ltd, Advocate2. Gathoni Kimani - _ Kalpataru power Transmission Ltd, Advocate3' Philip I"i;"gb - Karpataru power Transmission Ltd, Engineer4. Stephen Owino 1 _ Advocate
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5. Tom Makumu - Clerk

6. Peter Liu - I_egal Officer,

7. Wang - Legal Officer,

B. Waweru Gatonye - Zhakhem Corp, Advocate

9. Brian Omugana - Zhakhem Corp, Advocate

10. Risper Oloo - Zhakhem Co$, Advocate

11. Lu Shipeng - Sinopec Service, Marketing Dept
72. Lu Siwei - Sinopec Service , Engineer

73. Zhao Chengshu - Sinopec Service, Engineer

14. 01 Gaoshun - Sinopec Service, Manager

15. Maurice oiunya - Amacec Kenya Ltd, Technicai Advisor
16. Han Jiie - Avic, Area Manager

17. Kiprop Kiprono - euarsarq Group, Manager

18. Geoffrey Kirui - euarsarq Group, Manager

THE BACKG ROUND OF THE AWARD

The Kenya Pipeline Company is to construct a new white oils pipeline
from Mombasa to Nairobi to replace the existing Line-1. The new pipeline
shall be tied in to 4 new pumping stations and subsequently decommission
the existing pipeline.

The scope of the project is to supply, deliver, construct and. comrnission a

20" diameter pipeline including laying of FoC within the KpC,s Row
from Mombasa to Nairobi, optimize the use of the existing stations
including the associated works and augment the system to allow for new
facilities in the existing stations, including four pump stations (ps1, ps3,

PS5 and Ps7), four terminals (ps9, ps10, ps12 and ps14), and four future
pump stations (PSz, PS4, ps6 and ps8]. In addition, the project includes the
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upgrade of existing fire fighting systems in exisijng stations anci design ofnew fire fightir-rg systems for new stations.

lli _:':::nder 
was first advertised as an rxpression of rnthsest (Eoi)ro. tne Co,struction of the proposed Mombasa-Nairobi petroleum

Products pipeline lrroject, on wednesday 16th Janu ary,Zolzin the rocaidailies and trre same crosed on 28ft February , 2,.r3.Forty (a0) EoIs weresubmrtted and underwent evaluation, after which thirteen (13) firms wereshortlisted to proceed to the next stage of tenclering i.e. Request forProposal stage (RFp) The procuring Entity,s Te.cler Committee, at itssitting TcM No. 22-2072/2073 0f 16e April, 2073, approved the thirteen(13) shortiisted firms to proceecl to the RFp stage. Both the successful andunsuccessful firms were inJo,ned of the outcome vide letters dated 25thApriJ, 2079.

Pre-Quatified Bidders

No.
Name of Bidder

1

2

Zakhem International Construction Ltd

China PetroleUm Enoinoo.i^-_--o^-^sLrra16 9- /-_rx uUflSfl. uction Corporatron
a
J Punj Lloyd

4 Samsung&CT Corporation

5 Denys NV and IOT Infras trucfure Energy System _lV

6 Daewoo E&C

7 Avic Inter

lv
national Holding Corporation and ZTPE Consortium-

B Sinopec International petroleum Service



l

9 u Yi Company Ltd and Xinjiang Petroleum Engineering

Ltd-JV

China W

10 Essars Projects Limited

11 Saipem Busines Unit

72 Kalpataru Power Transmission Ltd

13 Technofab- Gammon Consortium

The Request for Proposal (RFP) documents were issued to the 13

shortlisted firms on 5tl' March, 2074. Following inquiries and requests for
clarification and extension by some bidders and subsequent issuance of

addenda, the closing date of 17th April, zoTZ was extended from gm May,

2074, and subsequently to 15th May, 2074.

At the closing date of 15th May 2074, nine (9) firms ott of the following
thirteen (13) prequalified firms submitted their bids for the tender for

Construction of the Proposed Mombasa-Nairobi Petroleum Prod.ucts

Pipeline Project.

No. Name of Bidder

1 Zakhem International Construction Ltd

2 Pekoleum Engineering & Construction CorporationChina

J Punj Lloyd

4 Denys NV/IOT Infrastructure Energy System

6 Avic International Holding Corporation/ zrpE Consortium

6 Sinopec International Petroleum Service

7 Chii-ra wu Yi Comp an y !.j! / xinj iang Petrol eum-En gineering

..-:l
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9

Saiperrr Busines Unit

Kalpataru power Transmissron Ltd

The Preliminary Evaluation cornrnencecl on 22nrt Muy, 2074. M/ 
"Kalpataru Power Transmission Ltd and M/s Avrc Inteinational Holding

Corporatton/ Z1'PE consortium were the two bidders that failed to satisfy
all the manclatorY requirement's a.d thus did not quatify to move to the
Technical Evaiuation stage. 'fire Technicar Evaruation Commrttee
prcceeded to evaluate the tenders based on the criteria set oui in the tender
document' The results of the preliminary ancl technicai evaluation !,r'ere
presented to the Procuring Entity's Tender Committee, and thereafter
cornrnunicated to all the bidclers or1 26il.NIay 2074.

Preliminary Evaluation

a) Mandatory Requirements

The preliminary evaiuation was perforrned to ensure that the bidders
rnet the mandatory requirements iistecl in section 1 of the invitation
to tenderers item 5 and secrion a.r.7(a) and (b) of the tender (RFp)
A^^--_-- _LiuLullr.enr set out the mandatory requirements which were as
follows:

a) Certificate 
"f Incorporation of the Company/Business

Registration for both foreigt and local partner

b) Tax Compriance Certificate fi.om country of clonticile for both
local and foreign firuns

c) Tender security of ,.ISD sa0,000.00 isstrei by o reputabre bank
operating in Kenya

I
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d) Certificate of registration tts a contracior ifl. the coutxtry "f

operatiott for foreigt firms and National Construction Autltority
Certificate (NCA 1) for local pat hlers.

From the preliminary evaluation the Board wishes to make the
\\

folioin)ing key observations on the responsiveness of the eachiof

bidders of tenders:-

1. KALPATARU POWER TRANSMISSION LIMITED

a. The company did not subrnit a Certificate of registration as a

contractor in the country of operation as required in the

mandatory requirements. This was aiso noted in the tender

opening minutes.

b. The tenderer provided a tender security of USD 500,000
\ provided from I& M Bank Ltd with an expiry date- of

05/10/2014. This according to the Procuring Entity did not

conform to the tender securify period indicated in clauses

3.6.1 and 3.6.2 of the tender document which required the

tenderers to provide a bid security which would be valid for

a period of Thirty (30) days after the validity period of 150

days.

2, AVIC INTERNATIONAL HOLDING CORPORATION

The Procuring Entity found that it's tender security of USD 500,000

from KCB valid up to 08/10/2014. This did not conform to the tender

security period indicated in clauses 3.6.1 and 3.6.2 of the tender

document which requires the tender security to be valid for 150 days

from the date of tender opening.



From the preliminary evaluation, two bidders out of the nine bidders
failed on mandatory requireme.ts and therefore did not proceed. to
detailed technical evaluation. The bidders are:_

\
a. Kalpataru Power Tiansmission Limited

b. AVIC International Holding Corp orationf zrpE consortium

The following bidders were considered to be

proceeded to the detailed technical evaluation:_

responsive and

Detailed Technical Evaluation

The detailed technical evaluation was carried out as per Clause 5.5 of the
Tender Document, which states ttiat ali responsive bidders shall be

evaluated and scored against the criteria provided for in the tender

I.I

I
r
i
I

No. Name of Bidder

7 International Construction LtdZakhem

2 China Petroleum

Corporation

Engineering & Conshuction

3 Punj Lloyd

4 Denys NV

5 ternationai Petroleum ServiceSinopec In

6 China Wu Yi Company Ltd

7 Saipem Business Unit

document



I

In accordance with the requirement set oLrt in thc'l'echnical Hvaluation

ct'iteria, oniy Lci-rderers who pass ther 75 per"r:enL ovelall rnark ancl 50 per

cent each oI the l'ive cvaiuation criteria on the tec]rnical evaluation sl-ral1

qualify to l-rave therir financial subrnissions openccl ancl evaluated.
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TT{E FINANCIAI. OPE}{ING

The financial bids were opened on 3.d June, 2014. The following seven (7)

firms submitted bids as shown in table 1 below

Table: Bidder's prices as opened

No Company Tender price I{SD
\/

Remarks

7

M/S China Wu Yi Company

Limited
455,855,019.00 Inclusive of VAT

2.

M/S China Petroleum

Engineering and Construction

Corporation

5'1.8,959,520.52 Inclusive of VAT

J

M / S Zakhem International

Consh'uclion Limited
484,502,886.40 Inclusive of VAT

+ M/S Punji Lloyd 670,765,882.00 Exciudes VAT

5

M/S Saipem Business Unit

Engineering Cons h'uction
796,430,000.A0

Inclusive of VAT

6 M/S Denys NV 475,866,042.00 Inclusive of VAT

7

M/S Sinopec International

Peh'oieum Service
489,35L,915.00 Inclusive of VAT

FINANCIAL EVALUATION

l.L Arithmetic Errors

There were no arithmetic errors noted

1.2 Financial Scores

As per the bid document:

'li
,:l

s

Page | 11



7' The technicar score was to constitute 0.7 weight of the overarl
evaiuation whereas the financiai score sha, take the remaining 0.3

l weight.

2. The lowest bid price, X, shall attract 100% score in Financiai
Evaluation' Any other bici price, y sha, attract a Financiar score as
below:-

Financial Score = (Lowest bid price, X/bidprice, y).100%

The Bidders final score shalt be the sunmtation of ttte technicar and the financiarmarks subjected to the zueights.

M/ t China wu Yi Cornpany Limited submitted a tender with a bid amountof usD 456,855,018.00 which being the iowest sum offered was used todeterrnine the financial threshord for the purposes of giving the scores.

Table 4: Surnmary of Financial Scores

No. rnPanyCo
Financial Scores

1 M/S China Wu Yi Company Limited
100

2.
C ons tructi on Corp ora tion

IvI/ S PetroleumChina
and

BB

3
Lirnited

NI/S Zakhem International Conslruction
94.3 -

4 IYI/ S Punji Lioyd
u)5B

Page | 12
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I

M,/ S Saipem lJusiness Unit itngineering

Constructiorr

M/S Denys NV

M;/S Sinopec International Peholeum Service

r^a AJl,-l

96

93.4

I

l

.,.1
'-l
r'' l

i:l
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2.0 THE FINAL CCMBINED TECHNICAL AND FII\IANCIAL SCORE

The scores attained by each bidder were finally aggregated as required by
Section B2(5) of the Act and were as follows:- >

I

l

No Company Technical
Scores

Weighted
70o/o

Technical

Financi
aI Score

Weighted
30o/o

Financiai

Cornbin
ed Score

Rank

1
M/S China Wu Yi
Company Limited

75.9 53.13 100 30 83.1 4

2

M/S China
Peholeum
Engineering and
Construction
Corporation

89.6 62.72 BB 26.4 89.1. 2

J

M/S Zakhem
International
Construction Limited

96 67.2 94.3 28.29 95.5 1

4 M/S Punji Lloyd 90.6 63.42 s8.8 17.64 81.r. 6

5

M/S Saipem Business
Unit Engineering
Construciion

80.2 56.1-4 57.4 77.22 73.4 7

6. M/S Denys NV 76 53.2 96 28.8 82 5

n

M/S Sinopec
International
Petroleum Service

80.7 56.49 93.4 28.02 84.5 J

Page | 14
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CONCLUSICN

' From tire scores tailiecl in tI-re surnmary table above and pursuant to the

i Provisions of Section B2(5) of the Public Procurement and Disposal Act 2005.

M/S Zakhem Internationai Construction Limited scored the highest'l

,l
'l

.i

combined Technicai and fir-rancial score of 95.5 % and,was thus rankecl top.
\ -\

RECOMMENDATION

The Tender Processing Committee recomrlended the award of the tender to
M/S Zakhem Internatjonal Construction l.imiteci for the proposed Line 1

replacement project at their quoted price of USD Four hundred and eighty
four million, five hundred and two thousancl, eight hundred eighfy six and
forty cents only (484,502,886.40), inclusive of VAT

THE I(EOUE ST FOR REVIEW

,::l
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The Applicant was dissatisfied with the Procuring Entity's decision and
lodged an application for review challenging the award of the subject tencler

to the successful bidder. The Request for Review was lodged with the Board

on 10th June 2074. The Applicant's application for review was supported by
the affidavit sworn by one Mr. FAN ALi on 10il. Jupe 2074 and to which he

annexed several documents

The Procuring Entity (the Respondent) filed a 24 paragraph Response in
answer to the Applicant's Request for Review. The Response is dated 15ft

June, 2074. The Procuring Er-rtity atso filed two Replying Affidavits sworn by
Nancy Rono and Nicolas Gitobu respectively in opposition to the
Applicant's Request. The successful bidder which the Board shall herein
after refe-r to as the 1't Interestecl Party fited a Memorandum of Response and

Page | 15



a Replying Affictavit svtzorn by one Aclna, Annous. f-he two documents are
dated and were filed with the Board on 2flrrr June ,2074.

The )nct Interested party M/\ Kaiparatu power transmission Ltd filed
grounds of opposition while the 3.d Iirterested Party did not file any
Response, groullds and or a Replying Afficlavit in support or in opposition to
the Request for: Review.

The Applicant and the 1't Interestecl parr.r, tramed issues for determination.
The Board l-ras looked at the Request for Review, the responses fijed, the
supporting Affidavit and the Replying Affidavits and fjnds that the
statement of issues dated 160. June, 2or4 and which was filed by the
Applicant on 20th June, 2074 aptly captures the issues raised for
determination in tiris applicatiori

The statement of issues fitecl by the Applicant set out the foilowing as the
issues that fell for determination in the Request for Review.

@ whethe, the Procuring Entity breached the prooisions of sectio, g2 of
the Act as read together utith clattses s.G.l and 3.6.3 of the Tencler
Doctuttent when it accepted the terucler sectffity by Ecobanlc Nigeria
Limited on behalf of the successfttl bidder.

(2) whethet' t.he Procuring Entity breachecl the proaisiotts of section g2 of
the Act as read together usith clatrse 3.7 of the tencler clocunteri by
acceptittg the tendet' price of the successfttt bid d"er.

@ whether the Proctn'ing Erdity breached the proaisions of section 82 of
the Act as read together zuith the addenclttntNo.S dated 17,t, Awil 2014
in azparding the to tend"er the successfitl biclder uthich did not prouicle a
sub-contract agreenrent *ltn a bcal company.

Page | 16



I($ Whether the Procuring Erutity uialaiecl the Frouisions of Articte 227 of
the Constittttion.

(5) Wtether or not the Apytlicant's request for reuiew zuas time barred.

(6) whether the Applicant has suffered ross and clamage.

During the hearing of the Reqrlest for Review, the Applicant was represented

by lvlr' I('Bahati Advocate whiie the Procuring Entity and the successful

bidder were rePresented by M/s Gloria i(hafafa and Mr. Waweru Gatonye

respectively. Two other interested parties namely M/ s Kaipataru power

Transmission Limited and M/s China Wr-r Yi were allowed to participate in
the proceedings as Interested Parties pursuant to the Pr.ovisions of Section 96

of the Act. The two parties were represented by Mr. Charles Kanjama and

Mr. Stepl-ren Owino respectively.

The Board wishes to observe that though the Appticant framed Six (6) issues

for determination, the Applicant confined his submi5sions to issues 1,2, g, 4

and 5 and abandoned issue no. 6. The Board further observes that although
the Applicant raised the issue of the 1st Interested Party's lack of experience in
ground '1.23 of its Request for Review, the Appticant did not frame any issue

on the 1't Interested Party's lack of experience and did not address the Boarcl

on the issue of the 1't Interested par-ty's lack of experience.

All the advocates who appeared before the Board made their respective

Submissions in support and or opposition to the Applicant's application for
Review and the Board will now proceed and examine and render a

determination on each of the issues frarned for cleter-mination.

I

.,1

I',1

I

I
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Butbefore proceedingto deal rtziiir tirose issues, the Board has considered the
issue raised by the Procuring Entity (Respondent) and the 1,tInterested party

that certain g::ourf,l, ,uirecl b1z the Applicant in this applicatior:r were tirN
barred' The Iloard has also leacl through thc Request f..qt (sr7igy.r, the
affidavit in support thereof ancl the wrjt+.en responses and the Replying
Affidavits filed in opposition tc the Request for Review ancl has also
considered the arguments on the issue of whether the Request for Review
was filec1 out of time and finds that the issue carurot be determined
independently -,vithout a consicleration of the facts in support or in
oppositicir of each respective ground of Revier,r,. The Board will therefore
consider the issue of whether any of the grounds set out in the grounds of
Review is time Barred while addressing the particular ground and t}-r"
determination on this issue will therefole be made in the Board's decision on
each of the issues framed by the Applicant for determinatio..

As a startir-rg point and before cl-etermining the issues before it, the Board
finds it necessary to set out the relevant law on who bears the burden of proof
in a Request for Review filed before the Board.

The Board held in the case of Man Diesel S.E.V -vs- I(enya Electricity
Cenerating ComPany Ltd (Application No. 45 of 2A0\ that the burden of
proof of any allegation of breach of any of the requirernents of the Act or the
Regulations lies with the Applicant and that it was not the function of the
Board to carry ouf investigations o-! claims made by the parties to a Request
for Review.
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I
The Boarci wiii therefore proceed and cietermine the Request for Review
before it bearing in mincl- tl-rat the bi-rrclen of proving any allegatioir of the
breach of any Provision of tire Act and the Regulations lies with the
Applicant

ISSUE NO.1

Whether the Procuring Entity bt'eached the proaisions of Section g2 of the Act
cls read together utith clauses 3.6.L and 3.6.3 of the Tender Docurnent when it
accepted the tender security by Ecobanlc Nigeria Limited on behalf of the
sttccessful bidder.

On the issue of the tender security, counsel for the Applicant referred the
Board to page 3 of the replying affidavit sworn by Mr. Nicolas Gitobu and
particularly to annexture IVGB ancl statecl-that it was clear from that
document that the tender secr-rrity given by the successful bidder in this
matter was given by Ecobank Nigeria Limited. Mr. K' Bahati referred the
Board to an email which was annexed to the affidavit of FAN LI in support of
the argument that Ecobank Nigeria Limited was supervised and regulatecl by
the Cenhal Bank of Nigeria as well as the National Deposit Insurance
Corporation of Nigeria. The annexture was however not marked and did
not bear a commissioner of oath's stamp or any signature on it. He therefore
argued on the basis of the email that Ecobank Nigeria Limited was a foreign
bank regulated by a foreign institution yet the tender document required that
such a bank ought to have been a local Bank regulated by the Central Bank of
Kenya under the Provisions of the Central Bank Act and the Banking Act. The

\

I

't-:-l

'-l

|:.'

lr-::1

itl

j
i

riJ

Page | 19



Applicant stated that it did not krrow how reputable Ecobank Nigeria Ltd

was because it was not a local bank

Co,gnsel for the Applicant therefore urged t}-re Board \o find that the

Procuring Entity erred for not having disqualifiecl the 1't Interested Party at

the Preliminary evaluation stage for not meeting the rnandatory requilement

on tender security and proceeded to further subrnit that if the Procuring

Entity had disqualified the Interested party at that stage the Applicant would

have emerged as the iowest evaluated bidder.

Mr. I(' Bahati urged the Boalcl to therefore annual tire award made in favour

of the successful bidder and award the subject tender to the Applicant based

on what he saw as a breach of the requirement on tender security among

other grounds which the Board rn.ill consider in the other remaining issues

framed for determination in this application for Review.

In answer to the issue of the tender security, counsel for the Procuring Entity

started off her submissions by stating that the use of the words a local banl<

by counsei for tire Appiicant was not accurat-e anci that the term " a iocal

Bank" was a creation of the Applicant. The Procuring entity stated that there

was no requirement in the tender docurnent requiring that the bid security

was to be provided by "a local Bank" and whiie relying on the requirement

appearing at pageT of 85 of the tender document, the Procuring Entity stated

that the requirement in tl-re tender document was tl-rat the tenderer submits a

tender security of USD 500, 000 issued by 
^ 

reputable Bank operating in

- Ken"ya and that at no point did the Procuring Entity ever'require that the

tender security be provided by "a local Bank" as the Applicant and the 2"d

Infurested Party sought to urge. 1

I - -J----o--- --o 
I
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Counsel for"the Procuring lintity fr-rrther argueci that SectionST(2) of the Act
gave the Plocurir-rg Entity the right to cletermine the form ancl tl-re amount of
the tender security subject to such requir:ements or limits as may be

prescribed. Counsel referred the Board to the Provisions of Regulation 41 (a)

o{ tfoe Public Procurement and Disposal Regulations 2006 }rni.f, provides
that no tender Security shall be accepted under the Act unless such security is
valid for a period of at least thirty (30) cfays after the expiry of the tender
validity period and that this according to counsel for the Procuring Entity left
tl-re discretion of determining the form and the amount of the tender security
on the Procuring Entity. Counsel for the Procuring Entity stated that in
exercise of that discretion the Procuring Entity chose a form which required
security to be provided by the Bidders from a reputabie Bank operating in
Kenya.

Counsel for the Procuring Entity argued that this requirement had been met
by the 1't Interested Party since Ecobank Limited was a ieading pan African
Bank with operations iu 35 countries across the continent mol-e than any
other bank in the world and that it currently operates in several countries in
West, Cenh'al, East anci South Africa including Kenya and Nigeria.

Counsel for the Procuring Entity stated that the reason why the Procuring
Entity required a bid bond from a reputable bank operating in Kenya was in
order to be abie to encash the bid security should any of the situations set out
in the tender document arise and for that reason it wanted an assurance that
shouid any of the condition set out in the tender document be reached then
the bid security could be encashed in a bank operating in Kenya.

)
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The Procuring Entity further submitted that it wrote letters to all the Banl<s

that provided the bicl securities for the fir:ms n,hich participated in the tender

and that only Lwo bar-iks namellz, I & I# Bank and Ecobank Lirnited

responded to the request.

Counsei for the Procuring Entity stated that Ecobank l(enya Limited

corLfirmed the vaiidity of the bid bond. The Procuring Entity then referred

the Boarci to tire Letter of confirmation dated 13th Irne 2074 issued by

Ecobank Kenya Lirnited which was arlnexed to tire affidavit of Mr. Nicolas

Gitobu swort-r on 19ft June 20'14 and rvhich was produced as annexture NGC

rnrhich not only conJirrned that if the bid bond was presented to Ecobank

I(enya Limited it would honour the guarantel. The letter also con{irmecl that

both Ecobank Kenya Limited and the Ecobank Nigeria Limited were part of

the Ecobank group with operations in 36 Countries.

Counsel for the Procuring Entity concluded her subrnissions by stating that

the Procuring Entity was therefore right in the n-Ianner in which it estabiisheci

and found that the bid security provided by the successful bidder was

actually a proper security for the purPoses of this tender.

Mr. Waweru Gatonye on behalf of the successful bidder associated himself

with the submissions by counsel for the Procuring Entity. Counsel for the

successful bidder / the interested party stated that what the Procuring Entity

was looking for was a tender security provided by u reputable bank that has

opelations in Kenya with the ultimate purpose that in the event that the need

arose it would be able to encash the bid sb
)

curity without having to cross
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borders to enfolce it. The I't Interestecl Party strbmitted that the bicl bond

provided by his client met the :'equirements rnore so because ciarifications

that were made after the Procr,rring Entity had carr:ied out due diiige.ce
confirrned that the tender security was good enough since the results of the

due diligence confirmed that the tender security coulcl be encashed in Kenya.

Counsei for the 1'Ilr,tu.ustecl Party urged the Board not to encroach on'a
matter reserved to the Procuring Entity unless the Procuring Entity acted

wrongly or had endangered the purpose of the bid security.

Mr. Kaniama who appeared on behalf of the f^cl {nfglested Party started off
his submissions by stating that he supported part and was opposed to the

other part of the Applicant's case. On the issue of the bid bond, Mr. Kaljama
urged the Board to carefully look at the provisions of paragraph Z.G.l of the

tender document lzhich according to l-rim requirecl a biclder to provide *a

tender security in the form of a Bank guarantee or a bid bor-rd issued by u
reputable bank operating in the Republic of Kenya.

Mr. Kanjama submitted that his interpretation of that provision was that
such a bank could only mean a local bank that was registered under the

Plovisions of the Banking Act ai-rd which was regulated by the Central Bank

of l(enya under the Provisions of the Central Bank of Kenya Act and the

Banking Regulations issued by the Central Bank of Kenya. Mr. Kanjama

stated that he had perused the documents that the Procuring Entity had

referred to and which was anlexed to the replying affidavit of Nicholas

Gitobu and noted that the letter datecl 13th June ,2074 emanated from Ecobank

Nigeria Limited (The letter was however not from Ecobank Nigeria Limited -
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but from Ecobank Kenira Limited). Mr. Kanjama subrnitted that the

sltccessful bidder thereforc failed to comply with a mandatory requirernent

and should have been measul€d using the same yard stick which was appiied

against his client, Kalpaturu PI*er Transmission Limitecl and ought to l-rave

been similarly disqualified.

Mr. Stephen Owino for the 3'd Interested Party associated himself with the

position taken by the Applicant and the 2"d Interested Party, Mr. Stephen

Owino submitted that the purpose of a bid bond was to enable the Procuring

Entity encash it in the event that there was default on the part of the bidder.

The 3'd Interested Party further submitted that the bid bond had to be issued

by u local bank and wondered whetller the Procuring Entity would have to

go to Nigeria in order to encash the bid bond. He additionally stated that it
would have been understandable if the letter of con{irmation came from

Ecobank Kenya Limited.

The Board has heard and considered the submissions made by all the parties

regarding the issue of the bind bond and finds that under the Provisions of

Section 57 of the Public Procurement and Disposai Act 2005 as read together

with the Provisions of Regulation 41(4) of the Public Procurement and

Disposal Regulations 2006, the Act and the Regulations permit the Procuring

Entity to require that tender security be provided by tenderers.

Section 57 of the Act stipulates as follows:-

(i) A Procw'ing Entity nTay require that the tender security be proaicled

utith the tenders.
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(ii) The Procut'ing Entity vt'tct1/ cletermine ihe fornt ancl anrour.tt af the

tender seun'ity subject to such requirentents or limits as rfta.y be

prescribed.

Regulation 41(a) of the Public Plocurement ancl Disposal Regulations 2006 on
the other hand states as follows:-

"Itdo tendel, securitu shall be accepted under tlte Act unless such securitu

:

.:l
t: :'::'

-l

-i

:l

Irl

is aalid orq odo at least 30 d Sq ere o the tender
aalidi eriod."

Section 66 of the Act which is also reievant to this application enjoins a

Procuring Er-rtity to prepare tender documents ancl set out the criteria on the
basis of which such tenders shall be evaluatecl.

Pursuant to the powers conferred.-upon it by Iaw, the Procuring Entity issued
out Requests for Proposal to tenders and one of the requirements in the

Request for Proposals which all bidders were required to compty with was to
provide a tender security. This requirement is contained in ciauses 3.6.j to
3.6.3 which reads as follows:-

'3.6.1The tenderer shall ish as at't o securl qs rto his tender
a tender securl in the anrount o USD 5OO 000 in the o a Bank:l

-::;l

:, ]l

uan'antee or Bid Bond issued are utable banlc tin in the
Re blic o Ken a."

"3.6.2 The tender sea.ryittt shall be aalid for at least thirtu G0) daus

:1

b ond the tender ualidi od."
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3.6.2 A tender not accoitr anied ct1't 6t table tender seun i utill
be ected KPC qs non res ortsiue."

None of the pqrties to this application took issue rn,itl-r the tender va\dity
period or any other aspect of the tender security provicied to the Procuring

Entity by the successful bidder. The only contest was however on whether the

successful bidder had submitted a tender security that complied with the

requirements of clause 3.6.7 of the tender document, namely, a tender

security issued by u reputable Bar,k operating in the Republic of Kenya.

It was not in Cispute that the tender security submitted by the successfui

tenderer was issued by Ecobank Nigeria Limited. It was however the

Applicant's view that the tender security did not meet the requirements of

clause 3.6-7 of the tender document since Ecobank Nigeria Limited was not a

local Bank registered in the Republic of Kenya and further that neither tl-re

successful bidder nor the Procuring Entity produced any evidence to show

any connection between Ecobank Nigeria Ltd and Ecobank I(enya Limited.

The Procuring Entity which was supported by the 1,t Interested party

courttered this argument by stating that vrrhat the tender document required

was a tender security from a reputable bank operating ii-i Kenya and that
from all the available evidence Ecobank Limited was a leading Pan-African

Bank with operations in 35 counh'ies across the continent and currently
operated in West, Central, East and south Africa including Kenya and

Nigeria.
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l-he Board has considered the rival zrrgulnents made by the r:espective parties

to this application for Review on ihis issue and fir-rds on the basis of the

clocuments placecl before it and particularly on the basis of the document at

the hand written Page 7 of the Appiicant's own request for review that

Ecobank Limited currently operates irr 35 Countries across the continent and

in other Countlies in the Worid including funy) and Nigeria. This positio.
is again captured in the Applicant's document at page 7 of its own Request

for Review as follows:-

"The Grourr Todav.

Todav Ecobank is the leadine Pan-Afri can Bank with operations in 35

countries across the continent Erore than anv other bank in the world
it currentlv ooerates in countries in West. Cenfral. East and Southern
Africa namelv An la. Benin. Burkina -Faso. Burudi. Cape Verde,

Cameroon, Central African Re Cha d. Congo, BrazzavTle.t)ublic.

Democratic Rer:ublic of Coso, Cote d'vore. Equatorial Guinea,
Ethiouia , Gabon. Ghana. the Gambia. Guinea, Guinea Bissau, Kenya,

Liberi Malaw Mal Ni r Ni Rwanda Sao Tome & Princi
Sene l. Sierra Leone. South Africa. South Sudan. Tanzania, Togo,

Uganda. Zalmbia and Zirnbabwe. The Grou also has a licencedI]

O1] eration in Paris and re resentative offices in Bei 1n Dubai.I-) I g-

Iohannesburg, London and Luanda."

The Board has also examined the letter of guarantee/security provided by the

successful bidder and which was produced by the Procuring Entity and was

anlexed to the supporting affidavit of Nicholas Citobu as annexture NGB
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anct the letter of confirmation dated 13th ]une,2074 issued by Ecobank Kenya

Limited and has observed that both letters bear the letter head "Ecobank.

The Pan Afican Bank."

The ietter dated 13th JuI]e 2074 and which was signed by the Managing

Director - Cluster Head East Africa and tl-re Country Head Corporate Bank

reads as follows:-

The Managing Director,
Kenya Pipeline Contpany Limited,
P.O. Box 73442,
Nairobi.

Dear Sir,

RE GUARA AJTEE NO EN 03s394 FOR USD 5OO 000 Bv oRD ERa

OF ZAKHEM CONSTRUCTIO}J A/IGERIA ON
BEHALF OF ZAI<HEM INTERA'/ATIOA/AL CO}JSTRUCTION
LIMITED

We refer to Guarantee no. ENG/G03339A for IJSD 50A, 000 dnted 2"a May

2074, by order of Zalclrcnt Construction Nigerin Limited on behalf of Zakhent
T-- L^-,.^ -J.: ^.^ ^l t'-^"^ -t",., ^+;^"^ T i*i +oAi i.LLC T TLiiLLU IL|,LL \-U i LJ L J ULELLU I L I)LI I LL LCL,L.

We hereby add tlrc confutnation of t)t'tdertaking of Ecobank Kenya Limited to

honour any claim presented through Ecobanlc Kenya on tlrc gunrantee as per

terms of issuance for the said gunrantee.

Ecobank Kenya Limited is registered to do business in Kenya. Both Ecobank

Kenya Limited ancl Ecobank Nigeria Lintited are part of Ecobank Sroup zuitlt

operations in 36 countries in Aftica including Kenya'

Yours sincerely
ECOBA}JK KENYA LIMITED

SI d SL ed

Enouman Knssi Peter
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I I1
Mnnaging Direct.or'OLtLster Hencl East Af ica Courutry lfearl Corporate Banl<

Iir the said ietter the authors were not only confirming that Ecobank Kenya
Lirnited would honoul ar-ry claim presented to it on the guarantee but were

also confirming that Ecobar-rk Kenya Limitect is r:egistered to do business in
Kenyland further that both Ecobank Kenya Limited ur-,d p.[ank Nigeria
Limited are part of the Ecobank group with operations in Africa including
I(errya.

The Board has also examined the minutes of the tender opening held on 3..1

April, 2014 at the Procuring Entity's head office. The Board notes that all the

tenderers were invited and were represented at the said tender opening
meeting held on 3'd Aprii, 2074. The records which were availed to the Board
pursuant to the provisions of Section 44 of the Act show that the Applicant
*as .")tesented by Mr. Fan tr-i who swore the Affidavit in Support of the

application for Review before the Board and who iclentjfied himself as the

managing director of the Applicant at paragraph l of the said affidavit which
was sworn on 10th June, 2014.

The minutes of the tender opening meeting helcl on 3.d April, ZO1,4, show that
the tender opening committee inter-alia read out the contents of the tender

securities provided by all the tenderers. The particulars of the 1't Interested

Party which was listed as tenderer No. 7 were read out in that meeting in the

presence of Mr. Fan Li.

Minute No. 5 of tire tender opening meeting held on 3,d April, 2014 and

which the Board finds relevant for the purposes of the determination of this

issue rea$ as follows:-

.,:
'.t:t

:, 
]:l
1
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Minute 5 - Comments from floor

On the completion of the opening and confirruation that all the schedules had

been checlced and couiersigned by the tenrl,erers represeriatiaes the tenderers

were released. There being no other business the meeting closed at 11..55 a.m.

Before arriving at its final decision on the first issue, Board further wishes to

observe that the tender document set out the form and purpose of the tender

security ar-rd the performance security at pages 73 of 85 and 74 of 85 in the

tender document.

The form of tender security cieariy outlined the conditions and the purposes

of the tender security under items 7, 2 and 3 of the said document namely;

that the Procuring Entity would have recourse and enforce the tender

security:-

1. If after tender opening the tenderer witl-rdraws his tender during the

period of Tender validity specified in the instructions to tenders or

2. If the tenderer does not accept the correction of his tender price

pursuant to ciaus e 5.7 of the Instruction to tencierers or

3. If the Tenderer having been notified of the acceptance of his tender by

the Employer during the period of tender validity:-

(a)Fails or refuses to execute the form of agreement in accordance

with the instructions to Tenderers if required; or

(b)Fails or refuses to furnish the performance security in accordance

with the instuctions to tendereri
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The tender clocument then set out the forrn of the performance secur:ity tlrat
the sr-tccessful bidder: was required to execute if a.wardecl the tenCer at page
75 af 85 of the tender document.

The Board has considered ait the arguments and the documents submitted by
the parties alongsid(he documents submitted to it under the provisions of 1
44 of the Act ancl finds that on the basis of the letter of con-firmation datecl

13th June, 2074 issued by Ecobank I(enya Limited and whose contents the

Board has set out in this decision that both the Ecobank Nigeria Limited ancl

the Ecobank I(cnya Limited are part of the Ecobank group with operations in
36 African and other countuies inclucling Kenya.

Ecobank Kenya Lirnited the saicl letter dated 13d. June, 2074 conJirmed this
position and further con{irmed that it was ready to honour the bid security if
it was presented to it in the event that the 1't Interested Parry failecl to observe

any of the requiremen\s set out in the form of tender security.

Based on that con-firmation, the Plocur"ing Entity could therefore enforce the
tender security if any of the events set out at page 78 of 85 on the tencler

security occurred' The Procuring Entity accepted this assurance as

satisfactory. The Board finds no basis in the Applicant's complaint that the
tender security was not satisfactory as the successful bidder did not owe the

Applicant any obligation under the requirement under item g.6.1. The

security was to be issued in favour of and give an assurance to the procuring

Entity and not to the Applicant.

The Board further finds and holds that the Applicant had notice of the

particulars of the successfui bidder's bid security on 3'd April ,2014. Mr. Fan

Li was present at the lngeting held on that day when the tender committee
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inter-alia opened and read out the particulars of the tender securities

provided by each bidder. The Applicant through its Managing Director Mr,

Fan Li therefore had noticeof the particuiars of the 1't Interested Party's bid

security on that day and sh6uld have objected to the bid security on the floor

or filed a Request for Review seeking to declare the 1't Interested Party's bid

non-responsive within Seven (7) days from 3'd April, 2074 when he became

aware of the particulars of the tender security provided by the successful

bidder.

The Board has set out the pLlrpose of the bid security bond and the

performance bond. These two forms of secur:ilies are distinct and are for

different purposes. A bid bond is meant to ensure that a tenderer rneets its

obligation upto the point of, ensuring that the successful bidder executes the

confract after which he must provide a performance security for the contract

once it is signed. The bid bond therefore becomes obsolute and serves further

no purpose once a contract is signed and a performance security provided.

Before cor-rcluding this issue, the Board has cor-rsidered the 2"a Interested

Party's Submission that the Procuring Entity ought to have used the sarne

yardstick it used in disqualifying thg f.d Interested Party from the tender

process. The Board however notes that the 2"d Interested Party was

disqualified oir the basis that its bid security was not valid for the entire

tender vaiidity period which is not the case here. The Board's decision on

this is contained in application No. 19 of 2074.

The Board tl-rerefore finds that the Procuring Entity did not breach the

Provisions of Section 82 of the Act as read together with the Provisions of

Page | 32



\

I
Clauses 3'6'1 of the tencler docurnerrt ar-ici the Applicant's first grouncl of
Review as framecl in issue No. 1 therefore fairs and is disinissed.

ISSUE NO.2

Whether the Procuring Entity urno\ra the Proaisions of Section g2 of the
Act as read together u:ith clause 3.7 of the tender docunrent by accepting the
tender price of the successfirl bidder.

On the second issue framed by the Applicant for determir-ratiory Counsei for
the Applicant submitted that whereas the successful biclcler iracl quoted the
sum of USD 520,970,845.60 as its initial offer but it subjected this figur.e to a
discount thereby coming up with another price of usD 484, 502,886.40. The
Applicant therefore submitted that the 1,t Interested party had offered two
alternative prices which was in breqch of the Provisions of clause 3.7 of the
tendel document. Counsel for the Applicant argued that clause 2.7.2 of the
tender docr-rment outlawed or prohibitecl the giving of alternative offers by
tenderers and that the successful bidder ought to have been disquaiified by
the Procuring Entity for giving alternative offers under the provisions of
Clause 3.7.3 of the tender document.

Both the Procuring Entity and the successful bidcler opposed the Applicants
submissions on the second issue and stated that Clause g.7.'I of the te,der
document only required tenderers to submit oniy one tender. The procuring

Entity argued that the successful bidder l-rad subrnitted only one tender
document pursuant to the said provisions and that the successful bidder fully
complied with the Provisions of Clause3.7.2 it had offered a tender price of
USD 484, 502, 886,40 which it stated was its final offer. Counsel for the

I

L.
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Procuring Entity urged the Boarcl to lclok at the tendcr clocument submittecl
by the successful bidder to confir:m the actual factual position and

additionally submitted that the t'encler price read out in the minutes of the
_ 

-\ 
'1 

- "-'\"'

financial op'ening showed that the 1't Interested Party offerecl its finai tencier

sum as USD 484,502,886.40. Counsel for the 2"d Interestecl Party associated

himseif with the submissions of the Applicant on this issue while counsel for
the 3'd Interested Party did not offer any submissions on the issue.

Mr. Gatonye on behalf of the successful bidder opposed the Applicant's
subrnission on this issue and stated that his client had offered a final financial
offer of USD 484, 502,886.40 ancl that the Applicant's coirtention that it had

offered two bid prices was incorrect because the Applicant had only offered
one final plice' Counsel for tl-re sr-rccessful bidcler wl-rile reiying*on the

Provisions of Section B2(5) of the Pubiic Procurement and Disposal Act 2005

ur:ged the Board to find that the Procurement metl-rod adopted by the
Procuring Entity in this Procurement vrras a Request for proposals which was
governed by the Provisions of sections 76 to BTof the Public procurement and
Disposai Act 2005 and that under the Provision of Secrion 82 (5) of the Ac!
the successful tenderer was the tenderer who had achieved the highest
coinbined score on the technical and financial evaluation and that the
Applicant not having attainecl the threshold providecl by Section B2(5) of the
Act could not ask the Board to substitute the Procuring Entity's decision with
an order declaring it the successful bidder and therefore award it the subject
tender.

The Board has heard the submissions made by-the parties and has had the
benefit of looking at the original tender docurnents and has established that
the 1't Interebted Party only gave one final price namely the sum of Uln +S+,_--^J O_ rrrrqr f rrLL rrqrrlsr/ LIt€ i:urr \ vL vf u =v_
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502,885.40 as it's final financial offer: which was : ead out to the parties cluring

the financial opening mceting.

This position is refiected in the records of the minutes and the records of

attendance at the financial opening for proposals held on 3.d June 2074 which

were sigrred by the reprcsentatives of a1l the biddery including Mr. Fan Li on

behalf of the Applicant. T'lie record was also signed by members of the tender

opening cornmittee.

The record of 03/06/2014 shows that Mr. Fan Li was present and signed the

attendance record on behalf of the Applicant while one Adnan Annous is

recorded as having been present on behalf of the successful bidder. The

successful bidders offer was the sum of LISD 484, 502, 886.40 while the

Applicant of{ered the sum of USD 578,959,520.52 both figr-rres were inclusive

of V.A.T. The Appliczrnt's financial offer was therefore higher than the

successful bidder's offer by tl-re sum of USD 34,456,364 or thereabouts.

It cannot therefore be right for Mr. Fan Li who swore the affidavit in support

of the application for review to state that the Applicant offered two

alternative financial offers r,r,hen all the documents indicate otherwise and

when he himself was pr:esent during the opening of the financiai proposals

and infact signed the list of those in attendance.

The summary of financial evaluation also sl-rows that the successful bidder

was evaluated and awarded the contract on the basis of the sum of USD 484,

502,886.40 which was lower- than the price of USD 578,959,520.52 offered by

the Applicant.

Section B2(5) of the Pubiic Procurement and Disposal Act 2005 requires that

where the Procurement rnethod used by the Procurir"rg Entity is a Request for

\
:r
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Ploposals as opposed to an open tender, the snccessfui proposal shall be the

proposal with the highest aggregate score determined by the Procuring Entity

by combining the techr-iical ar-rd financial scores. 
\

The Iloard in the case Landor Associatecl -vs- X"r,yo Power and Lighting

Company Limited (Application no. 42 of 2009) held that Section 66 of the

Act was not applicable to Requests for Proposals and the procedure for

evaluation and award in Requests for Proposals is governed by the

Provisions of Sections of 76 to 87 of the Act.

The Board further ireld that under the Provisions of Section B2(5) of the Act, a

tender ought to be awarded to the tenderer who has scored the highest

combined technical and financial score.

'fhe Applicant in this application was on the basis 
"=, 

,n" evidence placed

before the Board not the bidder with the highest cornbined technical and

financial score.

It's financial proposal was inJact higher than the 1't Interested Party's

financial proposai by the sum of USD 34,456,364 or thereabouts. The Board

therefore finds that by ar,varding the subject tender to the 1't Interested Party

the Kenyan tax payer was saved the sum of USD 34,456,364. On the second

issue framed for deterrnination, the Board therefore holds that the 1't

Interested Party only gave one final financial offer of USD 484,502,886.40 and

the Applicant's allegation that the 1't Interested Party gave two alternative

financial proposals therefore fails.
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ISSUE 1NO.3

Whether the llrocuring i:niity breachecl the proaisions oi Section 82 of the Act
as read together utith the acldenclunt tr/o.5 clatecl 1-7il, Aprit 20L4 in awai.ding
the tender the successful biclcter uthich dirt not proaid.e a strb-contt,act
clgreenlent r.uith a local compafiy

\

Wl-rile arguing the third issue framed for determination, the Applicant arguecl

that Clause 4.1.1 of the tender document required International tenclerers to
submit duly signed subcontract agreements and that the successful bidder
did not comply with the Prorrisions of this clause. The Applicant argued that
the successful bidder was not a local company and therefore ought to have

provided sub-contract agreements while submitting it's proposal. The
Applicant based it's argument on this point on addendurn number 5 which
the Procur:ing Entity had allegedly issuecl out to bidders and that this
addendtrm was couched in mandatory terms and was therefore binding on
the tenderers under Claus e 2.3 of the tender document.

Counsel for tl-re Applicant in conclusion stated that once the Applicant ha,C

made tiris allegation it was then incumbent upon the Procuring Entity to
prove otherwise.

On the issue of the alleged requirement for the Provision of subcontract

agreements, the Procuring Entity submitted that this was not a mandatory
requirement in this tender. The Procuring Entity argued that this tender was

open to both lnternational and local tenderers and that sub-contract

agreements were only requited where an international tenderer had indicated
in the pre-qualification documents that it intended to use or sub-contract
works to a local contractor or a locar subcontractor.

\

.l
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The Procuring Entity further produced addendurns No.4 and 5 whicl-r \^/ere

annexed to the Affidavit of Nancy l{ono. l'he two addenda wel'e issued on

1Oth April2074 and 17th April 2014 respectivciy. The Procuring Entity argued

that the two addenda were issued in ariswer to specific questions raised by u

local partner and stated that it clarified that the requirement for the provision

of sub-contract agreements was only applicable to bidders who wished to

engage local subcontractors.

The Procuring Entity therefore argued that the Applicant's intelpretation of

Clause 4.7.7 was not correct' and that the Procuring Entity had not therefore

breached the Provisions of the said requirement.

The Board has considered the arguments by of the parties on this issue and

has also looked at the provisions of-Clulrs e 4.7 and 4.7.7 of the tender

document appearing at page 77 of 85 of the tender document. T'hese two

clauses state as follows:-

4.1 sealing ancl marking of tenders.

4.1.L The tenderer shall seal the mandatorv documents, technical

proposal, and the financial proposal of the tender in separate

envelo es dul marked mandato technical 1'O osal and firrancial

proposal.Jhe envelop es shail then be sealed in an outer envelop.

a manda documents shall constitute the followin documents

(b) (i)

1I

11r
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V

VI Details of the sub-contractor corn lete with sub-contr'

agreement - schedule D

4. Schbdule D. Details of sub-contractors if a tenderer wishes to

act

Scheduie D referrh to in Clause 4.1.1(vi) appears at Page 81 of 85 of the

tender documents and provides as follows:-

sublet an ortions of the works he must ve below details of
the sub-confractors which he intends to emD ov for eacht

portion.

Failure to comnlv with this reo uirement mav invalidate the

tender.

': r
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Tl-re Board hoids the view that clause 4.1.1(vi) must be read together with
scheduie D appearing at page 81 of 85 of the tender document and that when

this is done, it is plainly clear that the requirement to submit details of the

sub-contractors as opposed to sub-contr act agreements was not a mandatory

requirement and was only appiicable to bidders who intended to sub-contract

works under the tender.

The Applicant's interpretation of this clause is therefore plainly wrong and

the Applicant's reiiance on Addendum number 5 clated 17th April2074 is also

wrong since this addendum was in answer to a specific inquiry to a specific

local sub-contractor who sought to know whether as a local contractor it was

bound by the provisions of Ciause 4.7.7. That addendum clarified the

position but did irot affecf the aleaf provisions set out in the tender document.
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I

Section 34 of the Act enjoins the Procuring Entity to prepare specific

requirements relating to any Procurement setting out the evaluation criteria

to be used in evaluating,the tenclers. Section 59 (3) oI tl-re same Act states in
\

mandatory terms that 6 Procurir-rg Entity shall not attempt to have the

substance of a tender changed.

Based on these Provisions of the Act and notwithstandrr"rg the Boards earlier

finding on the requirement under clause 4.7.7 (vi) the Board additionally finds

that the Procuring Entity could not change the requirements of clause 4|I.L

(vi) by way of any r,r,ritten addendum.

On issue number 3 the Board therefor-e finds that the tender document only

required a bidder to provide a sub-conttact agreement r,rrith a local Company

where the bidder intended to contr-act or sub-conilact any part of the works

to a sub-contractor. This ground of the Applicant's grounds of Review

therefore fails and is also accordingly disrnissed.

ISSUE NO.4

Whether the Procuring Entity aiolated the Proaisions of Article 227 of the

Constitution.

The Applicant finally argued that as a result of all the above alleged breaches

of the Provisions of the Act, the Regulations and the criteria set out in the

tender document tl-re Procuring Entity had breached the Provisions of Article

227 of the Constitution which enjoins the Plocuring Entity to act in a fair,
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equitable and transparent manner ancl to eltsure that the procurement

pr-ocess is competitive and cost effective,

Mr. Gatonye for the 1't Interested Party horvever countered this argurnent by

stating that in order" for a party to invoke the Provisions of Article 227 of the

constitution, the party seeking to iqvoke that provision ought to give

particulars and prove the specific breaches of Article 227 of the Constitution

and that it was rrot sufficient to refer to and allege contravention of the

Provisions of Artic\e 227 of the Constitution without showing and proving

the particulars of the breach of that Article.

The Board has already found in the preceding part of this decision that the

Proculing Entity did not breach any of the Provisions of the Act or the

Regulations made thereunder or the criteria set out in the tender docurnents.

It is not therefore open for the Applicant to allege that the Provisions of

..]
,t,,,1

':_..'l

, t::,1
:.:, l

llr
,,.1
I ',,i
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Article 227 of the Constitution had been breached

TIre Board therefore agrees with the submissions by Counsel fol the 1't

Interested Party that there can't be a breacl-r of the provisions of Article22T of

the Constifution in the absence of proof of any of the particulars of the

alleged or a breach of the Provisions of the Act, the Regulations and or the

cr"iteria set out in the tender documents.

The Board can do no better than refer to the decision of the High Court of

Kenya in the case of Rich Productions Limited =vs= Kenya Pipeline

Cornnanv Limited t. Nai High Court Constitutional l'}etition No.173 of 20L41

which coincidentally lelates to this self sarne procurement process

Page | +r



Itr lrer judgment datecl tgth lune 2014 Jaciy justice Mr-imbi Ngugi stated as

fojloivs in points No.s. 62, 68 and 69 ol' l-ier juclgrnent.

)67'It is indeed true that the- Constittttion giaes the rySh Court
zttide luristliction to deterntirte ushether atxy acts said to be clone

undet' the authority of the Constitr.ttion haae been done in

oiolation of the Constittttion. Ilozpeaer, it is not enortgh for the

Petitioner to allege uiolat'ion of the constittrtion. lt mttst go

further and dentonstrate in what

aiolation of the Constittrtion.

respect there lras been

68. I haae not heard any dentonstrtttiorr of the tutcottstitutionality
of the acts of the 1't Responclent (The ptrblic procurentent

- Oaersight Authority). It appears to Ltaue complied-utith the

requirentents of the prhlic procuren.tent and clisposal act and to
haae ansusered satisfactority the concerns of the institr.ttiol
charged u:ith the ntlLttdate to oaersee public pt.ocltl,entent more

importantly, it canruot be opetT to a party which fails to
participate in a procurenrent process to then lodge a

constitutional reference that in effect aslcs the cotn t to enter into
the mandate of the 2"a Resporrclent at the behest of a party that
has not qualified rtnder the proaisions of the releaant statute.

69. This zaould result in undernrining institr.ttions snch qs Tlxs )tttt
Respondent ushich at'e established by law and it ztsould be

contrary to the express prouisions of the Constitutiort at Article
-159 which errjoins the court in the exercise of ludicial ailthotity,

- to p,ornote alternatiae fornrs of disTtute resoltftion.

a
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ll
The Board fully adopts the court's reasoning and holds that the Applicant did

not demonslrate any breach of the Provisions of Article 227 of the

Constitution.

As the Board observed earlier, though the Applicant raised tire issue of the 1't

. Interested Party's lack of experience in ground 1.23 o(ts Request for Review,
t,' the Appiicant abandoned this ground, and instead opted to argue issues No.

7,2, 3,4 and 5 above. The Board has however noted that both the Procuring

Entity and the l-'t Interested Party addressed this issue in their responses and

the Replying Affidavits. The Board notes that the 1't Interested Party in the

Replying Affidavit sworn by Mr. Aclnan ,{nnous on 20th June, 2014 produced

severai letters of award and completion certificates which were annexed to

the said affidavit and rnarked as annexture " AA-3" inter-alia frorn the

Nigerian Nationatr Pefroleum Corporation, Sonatrach Pipeline

\ Transportation Activity and Obajana Cement P2C-among that the Board

finds to be sufficient for the pr-rrposes of proving that the Interested Party had

the necessary experience to carry out the works under this tender.

In the same affidavit the 1"'t Interested Party stated and this was not disputed

that it is the Applicant which constrr-rcted the Mombasa - Nairobi Pipeline

and which is the pipeline sought to be replaced between7976 and1977 and

also the West Kenya Pipeline extension between the years 1991 - 1992. This

was conJirmed by the Procuring Entity which additionally stated that the

Mombasa - Nairobi Pipeline constructed by the 1.t Interested Parf between

7976 -7977 was meant to last for 25 years but the Pipeline which the Procuring

Entity was now seeking to replace had lasted for 10 more yeals above the

initially expected periocl of Twenty Five (25) years.
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Tl-ris evidence was not disputed by the Applicant and the Board is not

therefore surprised that the Appiicant did not tender any submissions on this

ground of Review. 
>

The Board therefore finds and holds that the Applicant has the necessary

experience to caruy out the works.

FINAL ORDERS:

In view of all the foregoing determinations on the issues raised before the

Board, and in exercise of the powers conferred upon it by the provisions of

Section 98 of The Public Procurement and Disposal Act, 2005, the Board

makes the foilowing orders:-

(a)That the request for review filecl by the Appiicant herein on 20ft June

2074 be and is hereby dismissed.

(b)That the stay order issued herein on 20e June 2014 is hereby discharged

and the Procuring Entity is therefore at liberty to proceed with the

pl'ocurement process.

(c) Each party shall bear its own costs of this request for review

Dated at Nairobi this 30tt'day of June, 2A74.

Chairrnan Secretary

PPRts PPRB
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I(EI'UBI-IC OF KENYA

PUBLIC PROCUREMENT .ADMINISTRATIVE ITEVIEW BOARD

REVIEW NO. 24/2014 OF 11rrr IUN E, 2014

BET"IATEEN

CHINA I^IU YI CO. LTD ....APPLICANT

AND

TFIE KENYA PIPELINE
COMPANY LIMITED ...... ...... PROCUIUNG ENTITY

AND
ZAKHEM INTERNATIONAL
CONSTRUCTION LIMITEQ 1ST INTERESTED PARTY
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KALPATARU POWER
TRANSMISSION LIMITED .......2ND INTERESTED pARTy

CHINA PETROLEUM ENGINEERING
&CONSTRUCTIONCORPoRATION. 

.3RDINTERESTEDpARTy

Review against the decision of Kenya pipeline Co. Ltd in the Matter of
Contract No.: SU/Qr/032Nn3 for Construction, Testing and
Commissioning of Line 1 pipeline Replacement project.

tsOARD MEMB ERS PRES T
1. Paul Gicheru

2. Peter B. Ondieki

Chairman

Member



td,

3. Nelson Orgut

4. Mrs. Rosemary Gituma

5. Mrs. Gilda Oclera

Member

Member

Member
\

IN ATT DANCE

1,. Philip Okumu - holding brief for Secretary

2. Shelmith Miano - Secretariat

PRESENT BY INVITATION

PROCURING ENTITY-KENYA PIPELINE COMPANY

1.. Gloria Khafafa

2. Erg. Billy Aseka

3. Maureen Mwenje

4. Morris Nyaga

APPLICANT R

- Senior Legai Officer

- Chief Engineer

- Proctrrement Officer

- Procurement Officer

EVIEW NO 24/20'L4 - CH INA WLI YI CO. LTD

1. Stephen Owino

2. Tom Makumu

3. Peter Liu

4. Wang

- Advocate

- Clerk

- Legal Officer,

- Legal Officer,

INTERESTED PARTIE S

1. Charles Kanjama - I(alpataru Power Transmission Ltd, Advocate

2. Gathoni Kimani - I(alpataru Power Transmission Ltd, Advocate

3. Philip Jalang'o - Kalpataru Power Transmission Ltd, Engineer

4. Thomas l('Bahati - China Petroleum, Advocate

5. Waweru Gatonye - Zhakhem Corp, Advocate

6. Brian Omugana - Zhakhern Corp, Actvocate

7. Risper Oloo - Zhakher.l CorJ, Aclvocate



B. i-u Shipeng

9. Lu Siwei

70. Zhao Chengsi-rti

11. Ol Gaoshun

12. Maurice Olunya

L3. Han Jile

14. Kiprop Kiprono

15. Geoffrey Kirui

I
- Sinopec Ser vice, Marketing Dept

- Sinopec Service , Engineer

- Sinopec Service, Engineer

- Sinopec Service, Manager

- Amacec Kenya I-td, Technical Advisor

- Avic, Area Managqr

- Quarsarq Group, Manager

- Quarsarq Group, Manager

L

THE BACKGROUND OF THE AWARD

The Kenya Pipeline Company is to construct a new white oils pipeline

from Mombasa to Nairobi to replace the existing Line-1. The new pipeline

shall be tied in to 4 new pumping stations and subsequently decommission

the existing pipeline.
\

The scope of the ploject is to supply, deiiver, construct and commission a

20" diameter pipeline including laying of FOC within the KPC's ROW

from Mombasa to Nairobi, optimize the use of the existing stations

including the associated works and augment the system to allow for new

facilities in the existing stations, including four pump stations (PS1, PS3,

PS5 and PS7), four terminals (PS9, PS10, PS72 and PS14), and four future

pump stations (P52, PS4, PS6 and PSB). In addition, the project includes the

upgrade of existing fire fighting systems in existing stations and design of

new fire fighting systems for new stations.

The subject tender was first advertised as an Expression of Interest (EOI)

for the Construction of the Proposed Mombasa-Nairobi Petroleum

I
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Products J?ipeline Project, on Wednesday 16th January, 2Ol3 in the local

daiiies ar-rd the same closed on 28th February, 2OlZ. Forty (a0) Eols were

submitted and underwent evaluation, after which thirteen (13) firms \^/ere

shortlisted to proceed 6 the next stage of tenciering i.e. Request for

Proposal stage (RFP). The Procuring lintity's 'fender Committee, at its
sitting TCM No. 22-2072/2073 of 16th April, ZOI}, approved the thirteen

(13) shortlisted firms to proceed to the RFI']stage. Both the successful and

unsuccessful firms were informed of the outcome vide letters dated 25th

April, 201,3.

Pre-Qualified Bidders

No. Name of Bidder

1 Zakirern International Construction Ltd

2 China Petroleum Engineering & Construction Corporation

J Punj Lloyd

4 Samsung & CT Corporation

5 Denys NV and IOT InJrastructure Energy System -JV

6 Daewoo E&C

7 vic International Holding Corporation and ZTPE Consortium-AII

IV

8 Sinopec International Petroleum Service

9 a Wu Yi Company Ltd and Xinjiang Petroleum Engineering

Ltd-IV

Chin

10 Essars Projects Limited

1L Saipem Busines Unit

72 Kalpataru Power Transmission Ltd

13 Technofab- Gammon Consortium



I

ltll
I'he Request for Proposal (RFP) clocuments were issued to tire 73

sholtlisted firms oir 5th March, 2074. Following inquiries anci requests for

clarification and extension by some bidclers and subsequent issuance of

adclenda, the closing date of 17th April, 2073 was extended from Bth May,

2014, and subsequently to 15il,Muy, 2014.

\\
At the closing clate of 15il' May 2074, nine (9) firms out of the following

thirteen (13) prequalified firms submitted their bids for the tender for

Construction of the Proposed Mombasa-Nairobi Petroleum Products

Iripeline Project.

No. Name of Bidder
1 Zakhem International Construction Ltd
2 China Petroleum Engineering & Construction Corporation
3 Punj Lloyd
4 Denys NV/ IOT InJrastructure Energy System
5 Avic International Holding Corp orattonf ZTPE Corqortium
6 Sinopec International Petroleum Service

China Wu Yi Company Ltd/Xinjiang Pehroleum Engineering
B Saipem Busines Unit
9 I(alpataru Power Transmission Ltd

The PrelirLinary Evaluation commenced on ))t.ct May, 2014. M/ 
"

Kalpataru Power Transrrission Ltd and M/s Avic International Holding

Corporation/ZTPE consortium were the two bidders that failed to satisfy

all the mandatory requirements and thus did not qualify to move to the

Technical Evaluation stage. The Technical Evaluation Committee

proceeded to evaluate the tenders based on the criteria set out in tire tender

document. The results of the preliminary and technical evaluation were

presented to the Procuring Entity's Tender Comrnittee, and thereafter

cdminunicated to ali the bidders on 26tt May 201,4.



Preliminary Evaluation

a) N{andatory Requirements }
The preliminary evaluation was performed to ensure that t'he bidders

met the mandatory requirements listed in Section 1 of the invitation

to tenderers item 5 and section a.1.1(a) and (b) of the tender (RFP)

document set out the mandatory requirements which were as

foliows:

a) Certificate "f htcorporation "f the Company/Business

Registration for both foreigt and local par.tnet,

b) Tax Contpliance Certificate front country of domicile for both

lpcal and foreigtt finns

c) Tende.r security of USD 500,000.00 issued by o reputable bank

oper"ating in Kenya

d) Certificate of registratiort as a contractor in the country "f
operation for foreign firurs and I'Jational Construction Authority

Certificate (NCA 1) for local partners.

From the preliminary evaluation the Board wishes to make the

foliowing key observations on the responsiveness of the each of

bidders of tenders:-

1-. KALPATARU POWER TRANSMISSION LIMITED

The company did not submit a Certificate of registration as a

contractor in tl-re country of operation as requir-ed-in the

mandatory requirements. This was also noted in the tender

a

opening minutes.



,l /b' The tenderer provided a tencler security of usD 500,000
provided frorn I& M Bank Ltd witrr an expiry date of
05/70/2014. This according to the procuring Entity did not
conJorm to the tender securif period indicated in crauses
3'6'1 and 2.6.2 of the tender docurnent which required the
t\nderers to provide a bid security which would be varid ro, )
a period of fhirty (30) days after trre validity period of 150
days.

2. AVIC INTERNATIONAL HOLDING CORPORATION

The Procuring Entity found that it's tender security of usD 500,000
from KcB valicl up to oB/70/2014. This did not conform to the tender
security period indicated in clauses 3.6.1 and. 3.6.2 of the tender
documen(which requires the tender security to be valid for 150 days -
from the date of tender opening.

From the preliminary evaluation, fwo biclders out of the nine bidders
failed on mandatory requirements and therefore did not proceed to
detailed technical evaluation. The biclders are:_

a. Kalpataru power Transmission Limited

b. AVic Internationar Hoiding Corp oration/ZrpE consortium.

The following bidclers were consiclered to be responsive and
proceeded to the detailed technical evaluation:_

No. Name of Bidder

1 ternational Construction LtdZakhem in



2 China Petroleum

Corporation

Engineering & Consfruction

o1 Punj Lloyd

Denys NV4

5 Sinopec International Petroleum Service

6 China Wu Yi ComPanY Ltd

.7 Saipern Business Unit

Detailed Technical Evaluation

The detailed technical evaluation was carried out as per Ciause 5.5 of the

Tender Document, which states that all responsive bidders shall be

evaluated and. scorecl against the criteria provided for in the tender

document.

In accordance with the requirement set out in the Technical Evaiuation

criteria, only tenderers who pass the 75 per cent overail mark and 50 per

cent each of the five evaluation criteria on the technicai evaluation shall

qualify to have their financiai submissions oPened and evaluated'
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THE FINANCIAL OPENING

The financial bids were opened on 3.\Jun e, 2074. The following seven (7)

firms submittecl bids as shown in table'1 below

Table: Bidder's pices as opened

No Company Tender price USD Remarks

1
M/S China Wu Yi

Company Limited
456,855,018.00 Inclusive of VAT

2.

M/S China Petroleum

Engineering and

Cons truc tion Corporation

578,959,520.52 Inclusive of VAT

J
M / S Zal<l'tern hrternationai

Consh'uction Lirnited
484,502,886.40 Inclusive of VAT

Aa. M/S Punji Lloyd --670,165,882.00 Excludes VAT

5
M/S Saipem Busjness Unit

Engineerin g Construction
796,430,0A0.00

Inclusive of VAT

6 M/S Denys NV 475,866,042.00 Inclusive of VAT

7
M/S Sinopec International

Petroleum Service
489,357,975.00 Inclusive of VAT

FINANCIAL EVALUATION

l.L Arithmetic Errors
'lhere were no arithmetic errors noted

1.2 Financial Scores

As per the bid document:

1. The technical score was to constitute 0.7 weight of the overall

evaluation whereas the financial score shall take the remaining 0.3

weight

attract 704% score in Financial2. The lowest bid price, X, shall

r0
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Evaluation. Any other bid price, Y shall attract a Financial Score as

below:-

Fi.ancial score : (Lowest bid price, x/bid price, y).100%

The Bidders finnl Score slull be tlrc stutttttation of the technical and the

financial ntarl$ sahjected to the Tueigl.tts. )

M/, China Wu Yi Company Limited submitted a tender with a bid
amount of USD 456,855,018.00 which being the lowest sum offered was
used to determine the financial threshold for the purposes of giving the
SCOICS.

Table 4: Summary of Financial Scores

I

No. Company Financial Scores

1 M/S China Wu Yi Company Limited 100

2
M/S China Petroleum

Construction Corporation

Engineering hnd
BB

o
.-)

S Zakhem International ConstructionM/

Limited 94.3

4 M/S Punji Lioyd 5B.B

5
pem Business Unit Engineering

Construction

M/S Sai
57.4

6 M/S Denys NV 96

7 M/S Sinopec International Petroleum Service 93.4

11



2.0 THE FINAL COMBINED TIrCI{NICAL A}.lD FINANCIAL SCORE

lhe scores attained by each bidder were finally aggregated as required by

Section B2(5) of the Aclun.l were as follows:-

CONCLUSION

From the scores tallied in the sumrrLary table above and pursuant to the

Provisions of Section B2(5) of the Pubiic Procurement and Disposal Act

2005. M/S Zakhem International Cor-rskuction Limited scored the highest

combined Technical and financial score of 95.5% and was t'hus ranked top.

No. Company
Technical

Scores

Weighted
70o/o

Technical

Financ
ial

Score

Weighted
30%o

Financial

Combi
ned

Score

Rank

1..
M/S China Wr-r Yi
Company Limjted

75.9 53.13 100 30 83.1 4

2.

M/S China

Peh'oleum

Engineering and
Conshuction
Corporation

89.6 62.72 BB 26.4 89.1 2

J

M/S Zakhem
International
Construction
Limited

96 o/../ 94.3 28.29 95.5 1

4. M/S Punji Lloyd 90.6 63.42 s8.8 17.64 81.1 6

5.

M/S Saipem

Business Unit
Engineering
Construction

80.2 56.1.4 57.4 77.22 73.4 7

6. M/S Denys NV 76 53.2 96 28.B 82 5

7

M/S Sinopec

International
Petroleum Service

80.7 56.49 93.4 28.02 84.5 J

12
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RECOMIvIENIIATION

The Tender Processing Comrrlittee recomrrrended the award of the tender

to M/S Zakhem international Construction Limited for the proposeci Line

1 replacement project at their quoted price of USD Four hundred and

eighty four million, five hundred and two thousand, .ig( hundred
eighty six and forty cents only (484,s02,886.40), inclusive of v,(T.

THE REOUEST FOR REVIEW

The Applicant CHINA WU YI COMPANY LIMITED was dissatisfied

with the decision of the Procuring Entity awarding the subject tender to

Zakhem International Limited and lodged a Request for Review on 1Ld,

June, 2074 challenging the Procuring Entity's decision to award. the subject

tender to the successfut bidder. The Request for Review set out a total of

twtnty (20) grounds of Review.

The Request for Review was not however accompanied by any staternent

under the Provisions of RegulationTS(2) (b) which states that a Request for

Review shall be accompanied by such statements as the Applicant
considers necessary in support of its Request.

The Procuring Entity and the successful bidder filed their responses on 16th

June, 2074 and 20th June 2074 respectively. The Procuring Entity's response

was accompanied by a replying affictavit sworn by one Nancy Rono which

is dated 16tr' June, 2074 while the Procuring Entity filed a Replying

Affidavit sworn by one Adnan Annous on 20tt1 June, 2014.

13



h-r addition to the above set of clocuments, both the Procuring Entity and

the successful bidcler (the 1't Interested Party) filed their respective

submilsions on 29trr June , 2074 pursuant to the directions girenby the

Board on 16d, June, 2074. The Applicant did not file any Submissions but

ir-rstead filed a reply to the Respondent's Response dated 20h June, 2074

which was signed by its advocate. Several documents were then attached

to the said reply.

\Mhen this Request' for Review came up for hearing before the Board on

24tn June,2074, the Procuring Entity supported by the successful bidder (he

lst Interested Party) raised fwo objections relating to tl-re competence of the

Applicant's Request for Review. These two points of objection were

principally that tire Applicant's application for Review was incoripetent

since it was not supported by u statement or such statements as the

applicant considers necessary in support of its Reqr-rest for Review

pursuant to the Provisions of Regulation 73(2) (b) of the Regulations and

secondly that the documents annexed both to the Applicant's application

for Review and to the Reply to the Respondent's I{esponse were all

irnproperiy before the Board and ought to be struck out.

Upon a consideration of the nature of the two points of objection and in

order to expeditiously detelmine the dispute before the Board caused by

the requirement that the Board must consider and deliver a decision on

any application for Review within 30 days of the Request being lodged

with it, the Board allowed the Applicant to proceed and make it's

Submissions based on the Request for Review and the Reply to the

Respondents response but subject to the following conditions:-

t4
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(i) That the Procuring Entity the (llespondent), the successful biclcler.

(the 1" Interested party) arrcl any other party to the proceedings
before the Board would have t1-re r:ight to address the Board on the
issues of the competence and the propriety of the application for
Review in view of the lack of a statement in support of the Request
for Revie* trldu, the provisions of Regularion 73 (2) (b) of the public

Procurement and Disposal Regulations 2006.

(ii)The Applicant was allowecl to rely upon the Reply to the
Respondent's Response together with the d.ocuments attached to the
said Response subject to the procuring Entity (Respondent) the
successful bidder and any other party's right to address the Boar.d on
the issue of the propriety of the response and the aclnissibility and'
the weight, if a''f, to be attached to the said Repiy and any
documents attached thereto.

(iii) That the Board woulcl address the issues raised by the parties
under items (i) and (ii) above in its final decision on the appiication
for Review.

THE PARTIES' ARGUMENTS

The Applicant in this Request for Review was representecl by Mr. Stephen
Owino, Advocate while the Procuring Entity and the 1rt Interested party

were represented by M/ t G1oria Khafafa and Mr. waweru Gatonye
respectiveiy. Two other inter"ested partie, namely; Kalpataru power

Transmission Lirnited and China Petroleum Engineering and Construction
Corporation aiso participated in the hearing of this application and were
represented by Mr. Charles Kanjama and Mr. K' Bahati respectively.
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Dur:rng the hearing of the Application for Revierv Mr. Owino started off

his Submissions by asserting that at the opening of the financial bid, it

turned out that the applicant's proposed financia) offer was the lowest

price for the construction of tl-re Pipeline that being USD 456,855,018.00 and

tl-rat the Applicant was therefore surprised when the Procuring Entity

irrformed the Appiicant in a letter dated 3'd June, 2074 that its bid was not

successful because it did not achieve the highest composite Technical and

Financial score and tl-rat the Applicant's score was 83.1% and therefore

below the successfui bidder's score of 95.5%.

Counsei for the Applicant further submitted that the Procuring Entity did

not evaluate the Applicant's tectu-rical proposal based on the criteria set out

in clause 5.5 of the tender document and thab the Procuring Entity

suppressed the Applicant's scores in the said technical evaluation.

It was the Applicant's position based on its own evaluation that on

relevant experience in the oil and gas pipeline project for the last fifteen

(15) years, the Applicant ought to have demonstrated to have both

completed or ongoing Pipeiir-re projects in the oil and gas industry of at

least 3 projects of over L00km Pipeline, each complete with more than

tl-rree pumping or terminal stations.

It was the Applicant's position that it had provided evidence of three

projects that met the above mentioned critelia. The Applicant stated that

one of the projects was for a span of 522.7 kms with four stations, another

one was for 802 kms with 15 stations and the third one for 526 kms with

five stations and that it therefore ought to have been awarded the fuli 30

rnarks.
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-l'he Applicant's Counsel further subrnitted that if the irio<-.r:ring eltity hacl

proper:ly evaluatecl iLerns 5.5 item No. 2 on personnei ancl competency for
the assignment, the Applicant's tol-;r1 score uncler this itern ought to have
been 19.2 marks. 'fo br-rtkess this argument, the Applicant attached to its
Request for Review a bundle of extracts from the Applicant,s bid
clocurnents showing cletailed Arri.,.r1,r* Vitaes of the purporteclly
qualified personnel.

In respect of clause 5.5 under itern 3 plant and equiprnent, the Appticalt
st'ated that it had ti-re necessary equipment to warrant it to be assigned the
full marks under this item. The Applicant attachecl to its Request for
Review what it referred to as annexture/exhibit 'CWy 5" these being
copies of the extlacts from the Applicant's bid docurnen.ts which in its
view showed proof of ownership/rental agreements. The Appiicant
therefore contended that it ought to have been awarded the full 20 marks
by the evaluation conrmittee.

In respect of item No. 4 nameiy, the technical approach and methodolog-y

of the works, the Applicant submittect from the bar that it provided the

necessary information required which it attachecl to the Request of Review
as annexture/exI-rtbtt "CWy 6". 'I-he Appiicant therefore stated that it
ought to have been awarded the fuil 20 marks under this item.

In respect to the recluirement under clause 5.5 item no. 5 - Financial
capability for the last five years, the Applicant stated that it ought to have

gotten a score of 6 marks under this item and attachecl to its proposai on

r-rncertified audited accounts which the Applicant referred to as

annexture/exhibit " CVlf,/ 7" .
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Upon completing rvirat the Applicant saw as the results of its own

technical evaluation, the Applicant sLated that the tender evaluation

commitiee ought to have given itln aggregate technical score of 95.2

marks and further that' the Applicant's financial proposal having been the

lowest, the Applicant should have been awarded the fuli 100 marks by the

Procuring Entity's tender evaluation committee.

The Applicant finally concluded its submissions on the issue of both the

technical and financial evaluation by stating that using the formula

provided for under clause 5.5.1 at page 24 of the tender document, the

applicant's combined technical and financial score ought to have been

96.64 and that in its own words "the applicant ought to have been ranked

top". \

The Applicant finally turned to ground 20 of its grounds for Review. The

Board wishes to set out ground 20 of the grounds of Review for reasons

which will become clearer in the later part of this decision.

Ground 20: of the grourtds for Reaieza put foruoard by the Applicant

reads as follozas:-

"20 The bidder zuho utas declared to haae been successful Zakhetn

Intentatioflal Construction Lintited is not knoun to haae had any

projects in the Pipeline usoilc anywhere ilr the last 5 yeat's. This r.oas

a mandatory requirement and the bidder ought to ltaoe been found to

b e non-resp onsia e and dis qttalified."

It is noteworthy that the Applicant-did not attach any document to it's

Request for Review filed on \1, / 6 /2074 other than the tender docurnent in

support of this ground of Review

18
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'fhe Applicant i.steacl filed what it Lcrrnecl as a ,,rteply to the
R'cspondent's Response" which it fi1ecl on 20rh June 2074 and in which it
raisecl several ottrer issues and attachecl further clocuments which r.an into
Thirty Six (36) odcl pages.

The Applicant argued on the basis of the RuSy to the Respondent,s
Response that the Procuring Entity hacl l-rurriedly constitrrted the
evaluation committee on 21't May 2074 from its employees with a view of
favouring the successful bidder despite of an agreement with Shengle
Engineering & Consulting Company Limited and Kurrent Technologies
Limited who allegedly carried out the clesign of the pipeline to be the
evaluat'ors' The Applicant then attached copies of a fax Transmission in
alleged support of the above proposit'ion which it attachecl to the Requesl:
for Review and referred to it as annexture /exhibi t,, A,,.

The Appiicant in response to the Procuring Entity s assertion that it did not
provide certified copies of printed literature which was required to be
furnished by the tenclerers with the tencler document ancl which were in
another language other than English, the Appiicant submitted that this
requirement headed 3.1.1 "ranguage of tender,, had been amended
subsequentiy and attached a document which it marked as exhibit tt A-ltt
which had allegedty amendeci the requirement in the original tender
docurnent. This docuinent which bears the Procuring Entity's logo on the
left hand corner and the reference page 72 of 83 of the tender at the bottom
stated as follows under clause 3.

age of tender

The tender qnd all correspond.ence ancl cloctmtents relating to the tencler
exchatrged betzaeen the tenderer ancl KPC shall be r4tritten in the Engtish

!

l
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language. Supporting doctnnents zahich crre printed literattre furnished by

the tenderer u-tith the tender may be in arlotlrer language proaided they are

accollxltLtnied by ai,,appropriate translati.on of pertinent passages in the

aboae stated language. Eor the purpose of interpretatiotr of the tender, the

English language shall preaail.

The Applicant therefore claimed that on tl-re basis of the document marked

tt Alt' the Procuring Entity had removed the requirement for certification

and instead required a document in a foreign language to be accompanied

by u translation in the English language but not a certified copy of the

kanslation in the English language.

The Applicant in addition to attaching the above document also attached

three other do.r*Lrts to its Request for Review which it referred to as

annextures/exhibtts "8" arrd "C" which contained a list of projects which

it aileged the 1't Interested Party had completed or were ongoing and a

copy of the Procuring Ei-rtity's surLmary of detailed evaluation report

complete with the names and the signatures of the members of the

Procuring Entity's tender processing committee which it referred to as

annexture/exhibit "D". This document runs into five (5) pages and is

attached to the "Reply to the Respondent's Response" filed on 20th June,

2074.

For good measure, the Applicant in its concluding remarks labelled several

allegations of corruption collusion and aileged ongoing investigations

against the Lst Interested Party over allegations of corruption and collusion

in Nigeria.

The Applicant in seeking to support these ailegations attached an email

t which contained these allegations but which was not

20

,l

I

I

extract of a d



.t

.::1

:l
I

-l

',,1

t.:
,'i
tl
:. ;l

,::
:::':
:::.1

-l
:.1
::l
ttr

,=i1
:::l.l
:::: l

,l
t:r.l

-:::l

-,,1;.1

rlll
apparently referred to eithcr in the li.esponse or the Reply to the
Responcie.t's Response to the Request for Review in support of the
crirnit-iai allegat'ions of corruption ancl collusior-r. The email extract was not
attached to any affidavit.

The (rocuring Entity as earlier averted to filed a written Respbnse and
s\'vore a Repiying Affidavit in answer to the Applicant,s application. The
Procuring Entity also filed \,vritten submissions which it highlighted at the
hearing of this Request for Review.

The Procuring Entity in its response statecl that the results of the
Preliminary etnd Technical Evaluat-ion were corrrmunicated to the
Applicant and all the other participating bidders on 26th Ma 2014. The
Applicant was thereafter invited for tl-re financial bid-opening held on 3,d

June 2014, at which its representatives Messrs Zu and. Tom were pr.esent.
The Procuring Entiry therefole stated that the Applicant had Ten (i0) days
from the 26th Muy 2074 to file a Request for Review on the preliminary and
Technical Evaluation ancl that by operation of the Provisions of Regulation
73(2) &) of the Public Procurement ancl Disposal Regulations, 2006, the
Applicant's Request for Review on prelimrnary and techyrical evaluation
was barred by statute and should therefore not be entertained by the
Board

on the substantive groutlds fol review, Counsel for the procuring Entity
argued that during evaluation and comparison of Tenders, the procuring
Entity's evaiuating team was minclful of the provisions of Clause 3.1.1 of
the Tender Document which the Applicant attached to its Request for
Review at page 13 of 85 of the tender document which stated as follows;-
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"3.1 l,angltage of tender

3,L..:t The tendet,and al.l correspondence and cloctunen!.s relatinqto the
\\' tender exchanged betlueen the tenderer and KPC shall be furitten

irr the English language o cloamten zahich areSu

rinted literatm'e fir.nrished by the tenderer us tth the tender ruayp

be in another language proz:ided they are accollxpanied by an

appr.oyriate certifiecl translation of pertinent passages in the

aboae stated language. For the purpose of interpretation of the

tender, the English language shall preoa il. Anu docurnent uthiclr

i.s ttot accollx ruied ana ro ate translatiort to the lislt

lan a e shall e disre rded. "

Counsel for Procuring Entity stated that it was for this reason that the

Applicant did not, and could not have scored full marks under Ciause 5.5,

Item No. 1 and further thaL the Procuring Entity noted that none of the

projects done by the Appiicant were in the oil and gas industry, except for

only two projects listed as having been carried out by the Applicant's joint

venture partner which met the threshold. The Applicant's so called

partner in the joint ventuLe consortium was not a party to the proceedings

before the Board.

Under Clause 5.5, Item No. 2 of the tender document the Procuring Entity

stated that during evaluation, it was noted that the Applicant in some

instances presented personnel who were not registered with the relevant

body, did not comply with the Engineels Board of I(enya t{rles and

Regulations, the Curriculum Vitaes attached to the tender document were

lr,rlno{ signed, and certificates/ documents in a foreign languagQ were not
t-l
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accomPanied by a certified English transiation and t'hus could not be
evaluated' By reason of all the foregoing, the Procuring Eirtity ther.efore
subrnitted that the Applicant did not, ancl could not have scored the full
marks in this category.

In response to the aJlegations under Clause 5.5, Item No. 4 - Technical
Approach and Methodotogy of Worlcs, the Procuring Entity stated that it
noted that:

n "CWY'; flhe Applicant) organisation ancl staff.ing for the
tasks (as shoutn at page 362 of the Request for Reaieus) zaas

not adequate as it did not prozticle for atl the key personnel,
and sonre taslcs u)ere not assigned ancl fitrther notecl that it did
not relate to tite statecl tasks ancr the client.

il The worlc plan (prog,arnme of zporks) (as shoztsn a-t page s6B of
the Reqtrcst for Reaiew) znas not contpl.ete as there u)qs no
chart or.ttlining the criticar path ancl the ntilestones.

iil The Bidder did not stqtply completecl clata sheets, 01, atxy data
sheets at all for the equipntettt which they zaere to install for
KPC' lnstead, they protsicted a list u:hich dict not contain the
required data as required in the tencler d"ocurnenl' and as nxore

partiailarly shown at page a64 of the Reqtrest for Reuieus.

The Procuring Entity therefore conclucle that the Applicant clid not, and
could not have scored fuii marks in the category of Teclmical Approach and.

Methodology ofWorlcs.

on financial evaluation, the Procuring Entity arguecl that the Appiicant
could not possibly have provideci the best bid as it was based on
incomplete /defective -documents and information and therefore it was

23
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not reflective of the neecls of thc Procuring Entity since the Form of Tender

signed by the Applicant stated that its bid pr icc was based on " the

cond.itions of contract, contractor general obligitrtotts, scope of works, bitt

of quantities, construction spccifications, equiprnert specifications and

data sheets, and drazuings."

The Procuring Entity denied the contents of paraglaph 20 of the Request

for Review and stated that the Successful Bidder provided sufficient proof

of relevant experience in the oil and gas pipeline projects, both on-going

and completed, for the last 15 years by submitting proof in the form of

letters of award and completion certificates frorn their various ciients

indicating that they had done over 4 projects of over 100km with more

than three pumping stations and terrninal statiorrs.

On the issue of the competence of the Request for Review, the Procuring

Entity subrnitted that undel the Provisions of Regulatton 73(2) (b) of the

Public Procurement and Disposal Regulations, the Appiicant was required

to file a statement or such statements as would- support the facts the

Applicant wished to rely upon and that it was not open to the Applicant to

file a Request for Review sign it and then attach numerous documents to it

without any statement of fact to support the grounds of Review. The

Procuring Entity therefore urged the Board to find that the Request for

Review before it was incompetent on this ground alone and that the Board

shouid dismiss it with costs.

The Procuring Entity took great exception to the applicants "Reply to the

Respondent's Response" filed on 20th June,_10_14 which was signed by

counsel for the Applicant together wit'h all the documents which were

24



i
I

attached to the saicl Reply on the grouncls that all the said documents were
inadmissible in law for the following reasons:_

(i) 'I-hat the attachecl documents hacl ,ot been formally produced by
way of an affidavit sworn by the applicant or any other person for
that matter

(ii)That the Applicant was not the author of all the documents marked
as exhibits 'A, and ilD" which were in any event co,fidential
documents which trre Appricant was not entitled to under the
provisions of section 45 of the Act since the Applicant had not
requested for any of the said documents from the procuring Entity as
required by the law.

Counsel for the Procuring Entity therefore wondered how the Applicant
came to be in possession of the Procuring Entity's own documents without
having made a request for them. wiut Counsel referred to as confidential
documents were copies of the fax transmission between sheng Li
Engineering and Constructing Company Ltd (SLECC) ancl the procuring
Entity's Engineer Erias Karumi and a copy of a page of the contract
document between SLECC ancl KpC.

on docurnent marked " A'r," ancl which was attachecl to the Repry to the
Respondent's Response, the procuring Entity submitted that the
document was a forgery and that the document did not originate from it.
The Procuring Entity invitecl the Board to peruse page 13 of g5 of the
Appiicant's tender document which contained the same document
together with the original ter-rder document and upon such examination it
would becorne obvious that the document marked as annexture ,,AL,, was
a forgery.

I

I.
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The Procuring Entif submitted that at no point did it remove the

requirement on the certification of documents which were not written in

the English language from the )encler clocument and argued that such

certification was the only mark that could give credence to such a

document particularly in an International tender since members of an

evaluation comrnittee would not be reasonabiy expected to read and

interpret and understand the contents of all the documents written in

foreign languages and that certification was tire ortly means that the

Applicant should verify ownership and the veracity of a document

authored in foreign languages. The Procuring Entify argued tI-rat all the

other bidders except the Applicant hacl complied with the requirement on

certiJication.

On the documents purportedly printed from the email, Counsel for the

Procuring Entity submitted that the said documents were not signed and

or certiJied and that one could not therefore establish the sources of the

documents. She therefore urged the Board to disregard them.

Mr. Waweru Gatonye who appeared in this Application on behalf of the 1't

Interested Party opposed the Application and associated himself with the

al'guments made by Counsel for the Procuring Entity. Mr. Gatonye started

off his address by submitting that the Applicant's application was

incurably defective for failing to comply with the mandatory Provisior-rs of

Regulation 73(2) (b) of the Public Procurement and Disposal Regulations

2006 in that-the Request for Review which was iargely based on facts was

not accompanied by any statement of facts or an affidavit to support the

facts the Applicant sought to tell uPon.

l
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Counsel for tl-ie 1't ir-rterestecl party stated tirat the requirement of
Reguiation 73(2) (b) of the Reguiations were couched in mandatory terrns
and that failure to comply with the saicl Ilegulation rendered the
Applicant's application incurably defective ancl urged the Board to strike
out the Applicant's Request for neview for being incbmpetent.

on the issues raised in groi-rnds 1 to 79 of the Request for Review Counsel
for the 1't Interested Party argr-recl that what the Applicant was seeking to
do was to engage in the process of self evaiuation. He however subrnitted
that evaluation of tenders was the preserve of the tender evaluation
commiftee' Counsel for the 1ut Interested Party therefore submitted that iJ
the Boarcl entertained ancl glanted any of the grouncls or the reliefs sought
by the Applicant, such an action wouid erode pubiic conJiclence in the
Public Procurement process as it would send the message that the
decisions of the Procuring Entity are susceptible to elternal influence frorn
competitors in total disregard of the contents of the tender d.ocuments.

Counsel for the 1st Interested Party further submitted that the subject
matter of this application was one of immense Natior-ral and Regionai
interest being a vision 20gO flagship project which was expectecl to be
completed in December 2074 and that an online inspection of the current
Nairobi-Mombasa Pipeline revealecl that it is in a very poor state and
should be replaced by 2076 ancl that any further delays to this project
would jeopardise the supply of fuei in Kenya and the greater East African
Region and also endanger public safety.
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Counsel for the 1't Interested Parry associated himself with the Proctrring

Entity's submissions on the issue of conJidential documents and urgecl the

IJoard to treat tir} issue of disclosure of confidential documents with the >

seriousness it deserves since the issue if proved would give rise to criminal

conduct that the Board shor-rld not countenance.

Counsel for the 1't Interested Parly concluded his submissions by stating

that his client's experience and ability had been established beyond any

clor-rbt and restated the contents of the Procuring Entity's response that it

l-rad constructed the Pipeline sought to be replaced and that tl-re pipeline

which was initially meant to have lasted for twenty five (25) years but had

lasted for 10 morq years than the expected period.

Counsel for the 1't Interested Party therefore urged the Board to strike out

or disrniss the Applicant's appiication for Review with costs.

On the propriety of the Applicants "I{eply to the Respondents Respollse"

and the admissibiiity of the documents attached to the said reply Mr.

Gatonye fuiiy associateci himseif witir the Procuring Entity's Submissions

and added that the Applicant had alleged corruption and collusion both of

which arnounted to criminal conduct against his client, the 1st Interested

Party and that such an allegation required to be proved. Counsel for the 1't

Interested Party urged the Boald to note that the Applicant had not placed

any record of a criminal conviction oL at the very least a report from any

commission of inquiry to prove that the successful bidder had been

convicted or had been recomrnended for prosecution by any commission

of inquiry for any offence involviirg corruption or conspiracy. Mr.

Gatonye submitted that the document that the Applicant was relying upon 
I

in making the alsertions of corruption and conspiracy against his client 
,f
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was neither signed nor was it a-ttachecl to any afficlavit and was t]-ierefore
vaiueless

Mr' Kanjama for the 2nd Interestecl Party Kalpataru power Transmission
Limite\quite surprisingly opposed the Applicants application )., tnu
ground'that the Applicant in this Request for Review had effectively
abrogated to itself the duties of the Procuring Entity's tender evaluation
committee' IJe stated that what the applicant was seeking to achieve by
this application was to re-evaluate its own tender. FIe argued that it was
improper for the Applicant to ask the Board to re-evaluate and award it
the tender since such a Request would amount into turning the Boarcl into
an evaluation comrnittee. Counsel for the 2n,1 Interested par[z stated that
the process of evaluation was a compiex one that required special expertise
and that the Board was not sr-rited to perform such a function and could
not usur) the role of the Procuring Entity's tender evaluation Committee.
The 2nd Inte'estecl party however supported the Applicant,s prayer
number 3 which sought the 1't Interested Party to be disqualified from the
tencler process.

on the issue of Regulation 7z (2) (b) of the Reguiations Mr. Kanjama,s
position was that Reguration 7z(2) (b) indeed required that an Appricant
files a statement but qualified this by stating that the Regulatron did ,ot
state what form that statement shouid take.

Mr' K'Bahati for the 3"r Interestecr party arso opposed the Appiicant,s
Application for Review and assertecl that he supported the procuring
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Entity's decision as regarcls the Applicant in this application so long as tJre

Procuring Ei-rtity carried out the evaluation in accorclance with the law ar-rd

tle tender document. \

THE ISSUES FOR DETERMIhJAT'ION

Though the Boar d directed the parties to this application to file agreed or

separate issues in its order of directions given en lStli June, 2074, the Board

notes that it is onlv Cor-rnsel for the 1't Interestecl Par"ty who framed issues

in his subrnissior-rs filed on 20th Jnne, 2074. The Boar:d has looked at the

Applicants Request for Review, the responses t'hereto and the Replying

Affidavits ar-rd the oral and r,vrilten submissions made by the parties and
\\
has framed the foliowing issues for detelrnination:-

a)

b)

c)

d)

e)

l
)

Whether or not the Applicant's Request for Review is competent in

view of the Provisions of Regulation 73(2) (b) of the Public

Procurement and Disposal Regulations 2014.

Whether or not the f(eply to the Responclent's Response dated 20th

]une, 201,4 and filed on 20th June, 201,4 together with all the

docurnents attached thereto are properly before the Board and

what weight if any should he attached to the said response.

V\lhether or not the Procuring EntiLy acted in breach of the

Provisions of Regulation 82 (2) of the Public Procurement Act and

the Regulations made thereunder.

Whether the successful bidder did not prove to have performed

similar project in the Pipeline works anywhere in the last 5 years.

Whether or not the Applicants allegations of corruption and

collusion and any other like practices was a matter properly before
I

the Board and if so whether the said allegations were qiroved.
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.-- f) who should bear the costs of the Request for Review?

TH B ARD' D TER TION ONI THE SSUES M
The Board has considged the Request for Review, the Responses thereto,
the Replying Affidavits filed in opposition thereto, the written and tl-re oralsubmissions made by the advocates for a, the parties who appearecl
before it and finds as foilows in respect of each of the issues framed fordetermination.

ISSUE No.1
Whether or not the A sRe ue tf Review IS COIn etent 1n vtewof the Re ation 7 the t andDisposal Re ations 2014.
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while addressing this ground of Review, the Applicant admitted that ithad o,Iy filecl a Request fo, Review without a statement to which itattached severar documents and that the Request for Review was not
accompanied by any statement or such other statements by an officer ofthe Applicant or by any other person for that matter stating the factssupporting the grounds that the Appricant sought to rely upon. The
Request for Review was arso not supported by any Affidavit in support of
any of the grounds set out in the Request for Review.

The Applicant's short reply to this objection was that the provisions ofRegulation 7g(2) (b) were not mandatory since that provision of the
Regulations crid not require a Request for Review to be accompanied byany staternent or affidavit' The Applicant additionalry submitted that

B
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under the Provisions of Regulation 86 of the Pubiic Procurement and

Disposal Reguiations2006 the Review Board was not bound to observe the

rules of evidence while hearing a Reqult for Review uncler the

Regulations.

Counsel for the Procuring Entity and the 1't Interested Party however

disagreed with the Applicant's position and argued that'the Applicant's

irosition was incorrect and insisted that inorder for a Request for Review to

be properly befor:e Board. the Request for Review had to be accompanied

by a statement or such statements as tl-re Applicant considered necessary in

supporting the Request for Revierv and it was not therefore proper for the

applicant in this case to literally draw a Request for Review, attach

docurnents to it and then file it with the Boar*

Counsei for the 1't Interested Party further submitted that the Applicant

had rnisunderstood and misinterpreted the Provisions of Regulation 86 of

the Public Procurernent and Disposal Regulations and submitted that

Regulation 86 of the Regulations did not take away the Applicant's duty to

prove its case. Counsei for the i't interesteci Party urged tiie Board to give

a purposive interpretation to the Provisior-rs of Regulation 86 of the

Regulations and relied on the decision of the Board in the case of Voith

Hydro Gmbh and Company -vs- Kenya Elechicity Generating Company

Limited (Application No. 55 of 2009) where the Board held that the

Provisions of Regulation 73 of the Reguiations were mandatory and that as

such they had to be complied with strictly.

Both Counsels for the 2"d and the 3.d Interested -Parties admitted that

Regulation 73(2) (b) of the Regulations required an Applicant in an

application for Review to fiie a statement or 
lsuch 

other statements as the

I
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necessary in support of its Request for Review but
ission by stati.g that the Regulations dicr not provide
stzrtement or statements should take.

The Board has considerecl the rival submissions tenderecr by the parties onthis issue' Reguratior-r 7g of the lr-rblic procurement and DisposalReguiations states as foljows:_

73 (1) A Reqttest for lleaiezu unclet. the Act shal be mad.e in for theRB1 set out in the Fourth schecrure to these lregurations.

(2) The Reqttest referrecl to irt pa.ragraph (7) shall

(a) state the reasons for the com1tlaint inclucl
of the Act or these Regrtlations,

(b) be q.ccotllpaniert by sttch statentents as
necessary in support of its Reqttet,

The Board finds and hords t.at trre provisions of Regura tion 7B(z) (b) of trreRegulations are plain ancl are wordecl in manclatory terms. A Request for.Review must by dicl.'t of the provisions of Reguiation 7g (2) (b) beaccompanied by such statements as the Applicant considers necessary tosupport its case particurarry where the Request for Review is based ondisputed facts which neeci to be proved. such a statement must be signedby the Appricant himself/herserf or by an officer of the Applicant, if it is aCompany or a Corporation.

The Board in addition to the case of Voith Hydro GMBH & company _vs_Kenya Limited Ge.erating Company Limited (Apprication No. 55 of2009) has held that the requirement for any Request for Review to beaccomPanied by u statement is mandator.]z in the recent case of ppRB

appiicant consiclers

quajified that subrn

the forrn that such a
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Review No. 33 f 201,3 deiivered on l-2th September,20'J.3 beiween Kocks

I(rannes G. M. B. H (Germany) -vs- Kenya AirPorts Authority where the

Boarcl held as follows:- >

"The Procuring Entity submitted that under the Proaisions of Regulation

73(2) (b) of The Pubtic Prourentent ancl Disposal Regr.ilations any Request

for rersiew nutst be accontpanied by xtch statenrent in support of its

Request. It usas the Procuring Entity's further subrnission that the

Protsision u)as cot.tchecl iru mandatoty tenns as etsiclettced by the use of the

usord "SIIALL" in Regulatiott 73(2) (b). lt was the Proun'ing Entity's

futthet, srtbntissioll, sltpported by the lnterested Party that the Statentent

enoisaged by Regutatiort 73(2)(b) is eaiderttial in nature and that since the

statetnertt accompanying the.J?equest for Rezsiezu zoas not signed by the

Applicant, then the statemertt was incontplete and that consequently the

Request for Reoiew lodged by the Applicant zoas also irtcontplete and

should fail". The Bosrd then proceeded to uphold this finding and struck

ort the Applicant's Request for Reoier.u.

This is therefore an issue which the Board has considered and determined

in the past.

It is true as submitted by the applicant and the 2"d and the 3'd Interested

Parties that Regulation 73 (2) (b) of the Regulations does not state the form

which such a statement should take. This argument of itself does not

however take away the burden of proof placed uPon an Applicant in a

Request for Review to prove lnis/her/ or its case. Such burden can only be

discharged throu$h-the esta6lishment of the facts in support of the

grounds relied upon by way of a statement, an affidavit or any other

acceptable means of ascertain{ng the facts relied upon.l'
34



\zvhere the grounds for the Complaint are factual, it is incumbent upon an
applicant to prove those facts ancl an applicant cannot hide behi'd the
provisions of Ilegulation 86 of the Regulations to escape from this
requirement since that Regulation does not take away the Applicant,s
burden of proof in relation to proving the allegatioiru ,\ud" by him/her or
it in an application filed before the Board, it was held in the case of Man
Diesel sE -vs- Kenya Erech.icity Generating Cornpany Limited
(Application No' 4s af z0og) that the burden of proving any complaint or
ground for Review lies with the Applicant who must offer sufficient fact-s
in support of the Applicant's case and that it was not the drV of the Boarcl
to carry out an investigation on claims macle by parties to a Request for
Review.

The Board has perused the Request for Review an( the Rep1y to the
Respondent's Response and notes that they were both signed by the
Advocate acting for the Applicant. The Board notes that other than the
Request for Review and the Reply to the Respondent,s Response, none of
the Applicant's officers signect any afficlavit or other document in support
of the Applicant's Request for Review as evidence of ownership of the
Request for Review

It is trite law that an advocate cannot depone to or purport to support or
give evidence in support or opposition to contested issues. An advocate
cannot in the same breath descencl into the aren a of a dispute as an
advocate merely rePresents and presents his client's case and cannot take
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The Board therefore fincls and holcls on tl-re basis of all the matters out

under this grqund that the Applicant's ilequest for Review was filed in
\ 

.tr ' \
breach of the Frovisions of Regulation 73(2) (b) of the Public Procurement '

and Disposal Regulations and is therefore incompetent and is accordingly

struck out.

Though the Board's finding on the above issue is enough to dispose off this

Application for Rerriew, this application raisecl a number of other

fundamental and serious issues which the Board wiil now proceed and

consider under the foilowing issues:-

ISSUE NO.2

Whether or not the Reply to the Respondent's Response dated 20th June,

20L4 and filed on 26tn June, 2014 together with all the documents

attached thereto are properly before the Board and what weight, if any

should the Board attach to the documents attached to the said Response.

Both Cour-rsei for the Procuring Entity and the 1st Interested Party objected

to the propriety of the Reply to the Respondent's Response dated 20m June,

201,4 and filed with the Board on 20e June, 2074 together with all the

documents attached thereto. The Procuring Entity and the first Interested

Party argued that the said response and the documents attached thereto

were improperly before the Board and that the documents attached to the

response were inadmissibie and ought to be struck out for the reasons

which the Boaid has aiready set out in the arguments by the parties

appearing in this decision and in issue nurnber 1 which the Board has -

already prono,lr^ced itseif upon. \*'^-**r r-"-'"r" "r""' 
I
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ltrl
fhe Applicatrt s,bmittecl that the i-epry and the docume,ts attacheci to theresPonse were pr:operly before the i]oa,.ci and reminded the Board thatunjike in the normar cour.'s the Boarcj had much more powers and wase.titied to iook at the reply and to i^ve.stigate and seek the services of anexpert in order to verify the veracity of any alregation bror_rght before i*

The Board has carefully considered the
against the issue of the propriety of the R
weight to be placed on the ,,Reply to the
documents attachecl thereto.

The Board finds that the said repry was signecr not by any of theApplicant's officer but by the advocate for the Applicant who introducedseverai new complai.ts including allegations of corruption and corusionagai,st the Interestecl Party and the airegation that the procuring Entityhad hurri"{ly constituted an evaluation committee on 21rt May 2or4rr}*atnongst its employees with a view of favouring the successful biclder.

The Board ,eiterates that an advocate acts for his crient and cannot enterinto the arena of litigation or a dispute on contested issues. Both theReqr-rest for Review and the Reply to the Respondents Response weresignecl by Counsel for the Applicant. Ail tl-re clocuments attachecl to boththe two documents were not attachecl to a statement or an afficlavit signedor sworn by any of the officers of the Applicant Company.

The Board therefore finds and holcls trrat Counsei for the Appricantdescended into the arena of this clisput'e and ought to have confined hisrole to the Limited extent of signing the Req,est for Review and no more.It was not therefore open for Counser to annex documents to the Requestfor Review' 01 prepare and sign the Repry and annex documents to it

arguments put forward for and
eply and the aclmissibility ancl the
Respondent,s Response,, and the
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withotrt a statement or an affidavit by ihe Appiicant either corrfirming the

facts or verifying the veracity of the documents annexed to the Request or
\\
,tthe Response. /

On the issue of the documents annexed to the Applicairt's response the

Board has carefully read the said docurnents and notes that the document

marked aS annextore " A" is a copy of a fax transmission between the

Procuring Entity's consultants M/s (SLECC) and KPC's Engineer while the

document marked Exhibit "D" ts a summary of the technical evaluation by

the Procuring Entity's tender processing comrnittee. The exhibit contains

information on the scores and evaluation lesuits of all the other bidders.

V\Ihen challenged to declare how the Applicant came to be in possession of

- the said documerlt's Counsel for the Applicant melely a*erted that the

Appiicant was entitled to these documents under the provisions of section

45 of the Act.

Section 44 of the Act requires a Procuring Entity or an employee of the

Procuring Entity not to disciose any confidential information save for the

specific items of ciisciosure set out in Section 44(2) whiie Section 45 of the

same Act requires a Procuring Entity to keep records for each Procurement

for at least six (6) years after the resulting contract was entered into, or if

no contract resulted after the Procurement proceedings were terminated.

Sectiorr 45 (2) of the Act then se'ts otrt the records to be maintained and this

include:-

q\k) a sxunt'nary of the eaaluation and comparison

proposals or quotatiorrs, includittg the eaaluation criteria

of the tenders,

Section t 5(3) of the act states as follows:-
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Aiter a contract has beeit awarclecl or t'he proctn,ement proceecliltgs haae
been tenninated, the Procttring entity shall., oi.t reqlrest ntake the recorcls

J'or proa'u'entent azsailable to a Tterson uLho sttbrnittecl a tencler proposal or
a quotation ot if direct procurement utas ttsecl to a persoit utith ushom the
P r ct a.ring entity w a s rteg. o ti atirtg.

\
Section 44(4) of the ,r\c( makes it an offence to disclose confidentiai
information and any person who contravenes the provisions of the said
Act may face criminai sanctions.

'['he Board has also carefr-rlly lookecl at the document rnarked as Exhibit
'AL' which was attached to the Applicants Reply to the Respondent,s
ftesponse and has comparecl it with the document in the original tender
document.

Annexture'Af is indicated as being page 12 of 83 of the tender doc,ment.
The tender document whieh the original tender document which the Board
has had occasion to peruse however runs into 85 and not g3 pages as

suggested by Annexture " AL". Counsei for the procur.ing Entity argued
that the document marked as annexture A1 was a forgery and that it dicl
not emanate from it.

The Procuring Entity also stated that at no point clicl it receive any Request
fron-r the Applicant uncler the Provisions of Section s 44 or 45 ofthe Act.

t.ll

:,:

.,:.

:

rl

:!
::,

- :.'

,l
::-l

.t::l

:il
.:i.l

l

-. :i

, :t

.'.tl

,.rl

-t: i

:l::.1

.:: ]

.il

:]:J

:-::_:

-''

:.::-
:i:
:.:1

.:: :l

l

The Board

documents

has anxio,sly considered this issue and finds that the
attached to the Applicant's Reply to the Respondent,s

Response prima facie confidential documents which the procuring Entity
and it's employees are prohibited from disclosing more so when there is
no Request made by a bidcler under the provisions of Section 45 (3) of the
Act.
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The Board further finds that the clocument marked as annexture "A1" did

not form part of the 85 page tender document which was produced and

piaced before the Board by the Appiicant an} whose original the Board has

had the occasion to verify. The lSoard cannot therefore avoid com-ing to the

conclusion that the said. docurnent is a forgery or was leaked out to the

Pr.ocuring Entity cluring t}-ie process of preparation of the tender

documents. The original tender clocument contains the requirement that

all documents written in a language other than the Engiish language shall

be accompanied by an appropr:iate certified translation.

The Board has perused the tender document submitted to it by the

Procuring Entity and has noted that the Procuring Entity presented

Curriculum Vitae of several persons of Chinese origin and which were

attached to the tender document whom it had ciaimed had experiences of

10 to 1-5 years experience in the oil and gas industry. The applicant

however admitted at the hearing of this Request for Review that the

Applicant as opposed to its partner in the consortium had has never

performed a single contract in the oil and gas industry. The Applicant or

any or it's employees did not therefore have any experience in that field

and the Curriculum Vitaes produced did not therefore have any basis.

Section 31(5) of the Public Procurement and Disposal Act 2005 criminalises

the production of false, inaccurate and or misleading information about

qualification with the intention of inJluencing the outcome of Procurement.

In view of ali the foregoing matters, the Board finds holds and or directs as

follows on the second issue framed for determination-

40



"l

I

I

a) 'i'he Reply to t}-rc llespondent's Responsc crated and fited on 20th Jr-rne,
2014 together with au the ciocume,ts attached to the said Response
were improperly before the Board and ar-e rrereby struck out.

b) the documents attached to the saicr response as attachments ,,A,, andttD" are conficlential documents qvirich ought not to have been
disclosed to the Applicant particuru.ry ir-, the absence of a Request for
tl-re docume,t by the Appiicant pursuant to the provisions of section
45(3) of the Act' The clisciosure of Lhe saicl documents therefore
prima -facie conhavened the Provisions of sections 44 and 45 of the
Act.

c) The docurnent attachecl to the Reply to tl-re Respondent,s Response
and which was marked as exhibi t , AL, was not part of the tender
document ancl is either a forgery or was a document intended to be
used in the final version of the tender clocument but which was ,ot
used but nonetheress ended up in the-rrancrs of the Applica.t.

d) In view of the Board's findi,gs uncrer item (b) ancl (c) above ancl in
order to regain Public confidence in the Procurement process in this
Country the Managing Director of the procuring Entity who is arsoit's accounting officer"/chief accounting officer is directecl to
immediately take steps to establish the circumstances under which
what a'e prima-facie conficren tial/ apparentry forged or ieakecl
documents came into the possession of tr-re Appricant and file a
report with the public procurement oversight Authority within
Twenty one (21) days from the date of this decision. This direction
is however given without prejudice to any other remedy that the
Procuring Entity may have in raw incrucling commencing debarment
proceedings or engaging any releva.t Government agency to assist it
to investigate this matter.
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ISSUES NO. 3 AND 4

Whether or not the Procuring Entity acted in breach of the Provisions of

Regulation 82 (2) of the Public Procurement Act and the Regulations

made thereunder.

Whether the successful bidder did not prove to have performed similar

project in the Pipeline works anywhere in the last 5 years.

All the advocates who appeared before the Board were unanimous that

what the Applicant had sought to do was to carry out a self evaluation

which was the sole presetve of the Procuring Entity's tender evaluation

comrnittee. The Board has already held that the Appiicant's Request for

Review and the Rep1y to the Respondent's Response together with aiI the

documents attached thereto were improperly before the Board and has

already struck them out.

In vicv,r of thc abovc finding, the BcarC finds that the Applicant did not

prove any infringement of the Provisions of Reguiation B2(2) of the Public

Procurement and Disposal Act and fulther that the Applicant did not

prove the allegation that the successful bidder did not have the necessary

experience to perform a similar project.

>

ISSUE NO.5

Whether or not the Appliiints allegations of corruption and collusion

and any other like practices was a matter properly before the Board and

if so whether the said alle$ations were proved.
I
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The Board has already statecl in the preceding part of this clecision that theallegatio.s of corruptio, and collusion and any other like practices was notpleaded ancr was not part of the grounds for Review set out by theApplica,t' The Board has also fou'd that the email communication thatthe Applicant sought to rely upon and which walattached to the\ Applicant's Repry to the Respondent,s Response *u, .,ot mentioned

anywhere in the resPonse and was not formally produced before the Board
by way of any statement or an affidavit.

The entire Request for Review and the repry to the Respondent,s Response
together with all the documents attached thereto having been struck outthe Applicant could not and cannot prove the allegations of corruption,
conclusio, and or the comtnission of any other like practices against theApplicant.

\ This Board has and will only act on the materials placed before it and thegrounds set out in the Request for Review and which must be proved. The
Board wiil not rely on bare allegations or rumou1.s.

The Board in any event agrees with Mr. Gatonye,s submissions that anallegation of a criminal nature can oniy be proved tluough the production
of a iudgment issuecl by u court of competent jurisdiction or any otherrecord of conviction and that such an ailegation should not be taken
lightly.

The Board therefore finds and hord that the Appricant did not piead nor
place any evidence of corruption, collusion and or any like practice before
the Board and further that this allegation was unsupported and lacks basis
and is accordingiy dismissecl.
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ISSUE NO. 6

Who should bear the costs of the I(equest for Review?

This was clearly a case of sour grapes. The Applicant's case was entirely

unsupported by evidence. The Appiicant also relied on documents which

prima facie appear to be in contravention of sections 44, 45, and 31 of the

Act. Tire Applicant also imputed criminal conduct on the part of the 1st

interested party without any evidence to support such allegations and as

costs foIIow the event this is ther"efore an appropriate case where the

Applicant must be condemned to pay costs.

THE BOARD'S OBSERVATIONS

Having heard the representations by all the parties and perused all the

documents and the grounds for Review, the Board has observed that some

of the Requests for Review filed by tenderers and particularly the

unsllccessfui tenderers a-re ba.secl- on ver)/ flimsy a.llegations which are

without any proper basis and are filed for the soie purposes of slowing

down the Procurement processes in this Country. The Board appreciates

that any candidate to a tender has the right to file a Request for Review

before the Board but reminds parties that such a Request must be based on

valid and justifiable grounds.

The Board warns candidates that it will not be the dumping ground or be

used for the proposes of slowing tender processes and will not hesitate to

employ the wide powers that the Act has conJerred or-r it just as it has done

in the case gf the Applicant in this Request for Review.
I
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FIN LORDERS

Accordingiy and for all the reasons set out above and in exercise of the
Powers conferred uPon the Boar.l by the provisions of section 98 of theAct, the BoEd makes the following orders:_ 

-" "' 
i'=

a) That the Request for I'eview f,ed by the Applicant herein with theBoard on 11th June, 2o74be and is hereby dismissed.
b) That the order of stay issued by this Board on 11th June, 2074 isdischarged and the procuring Entity is therefore at iiberty to proceedwith the procurement which was the subject matter of this Review.c) The Applicant shail pay the costs of trris appiication to the procuring

Entity and alr the Interested parties. The said costs sharl be agreed
upon and faiiing such agreement any of the parties to this Request
shall baut riberty to rnove the Board to have the said costs taxecr. 

^ ..

Dated at Nairobi this 30rh day of ]une, 2014.
(

Chairman
Secretary
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Rich Productions Limited v Kenya Pipeline Company & another [2014] eKLR
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H E P U_B-L I E.-O-]t KENYA

WENYAATNAIROBI

CONSTITUTIONAL & HU]VIAN RIGHTS DIVISION

PETITTON NO 173 0F 2014

RICH PBODUCTIONS LIMITED ......PETITIONER

VERSUS

KENYA PIPELINE CONIPANY ... ........1., RESPoNDENT

PUBLIC PROCUREIVTENT OVERSIGHT AUTHORITY (ppOA) ......2*o RESPONDENT

JUDGMENT

lntroduction

1. The petitioner, a limited liability company incorporated in Kenya under the provisions of the
Companies Act Cap 486, has filed this petition seeking orders to stop the 1't respondent from
proceeding with the tendering process for the construction of a pipeline from [/]ombasa to Nairobi
on the basis that the process has been carried out in violation of the Constitution and the law
governing the public procurement process. ln the affidavit sworn in support of the petition, the
petitioner describes its core business as trading and sourcing for international partners, primarily
in the energy sectors.

2. ln the petition dated 12th April 2014, the petitioner seeks the following orders:

i. A declaration that the Procurement Proceedings undertaken by the l't Respondent's in
relation to the proposed construction of Mombasa Nairobi Petroleum Products Pipeline
including but not limited to invitation and expression of interest, evaluation and outcome
of the said expression of interest, subsequent requests tor proposal/tender for technical
and financial bids for the proposed construction of Mombasa Nairobi Petroleum Products
Pipeline are unconstitutional, illegal and irregular.

it. An order of certiorari do issue to bring to this Honourable Court for the purposes of being
quashed the procurement proceedings undertaken by the l't respondent in relation to the
proposed construction of Mombasa Nairobi Petroleum Products Pipeline including but not
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x
limited to tion and expression of interest, evaluation and outcome of the said

terest subsequent requests for proposals/tender for technical and
the proposed construction of Mombasa Nairobi Petroleum Products

Pipeline.

iii A@$er that fresh procurement proceedings in relation to the proposed construction of
Mdrpbasa Nairobi Petroleum Products Pipeline be commenced afresh.,,4
Such other orders as this honourable court shall deem just and fit to grant.

v. Cosfs of this suit.

3. The petition is opposed by both the 1't and 2n'r respondents. The 1'r respondent is a state
corporation established under the Companies Act. lts main objective is described in its pleadings
as being to provide eflicient, reliable, safe and cost effective means of transporting petroleum
products from lVlombasa to the hinterland. lt has to this end constructed a pipeline network,
storage and loading facilities for transportation and distribution of petroleum products. lt intends
to construct a new pipeline from lt/ombasa to Nairobi as the lifespan of the existing pipeline,
which was constructed and commissioned in 1978, ended in 2003. lt is to this end that the 1't
respondent invited expressions of interest and proposals for construction of a new pipeline.

4. The 2nd respondent is a statutory oversight body established under the provisions of the Public
Procurement and Disposal Act, 2005. lt has the statutory mandate to, among other things,
ensure that procurement procedures under the Act are complied with.

The Petitioner's Case

5. The petitioner is aggrieved that the l"trespondent has invited separate financial and technical
bids for the pipeline project. lt contends that inviting such bids separately fundamentally deviates
from the Expression of lnterest (EOl) documents it had initially issued and is unlawful as it
contravenes section 64 of the Act. lt contends that the approach is unfair and discriminates
against bidders or contractors who rruere either unsuccessful in the EOI stage or were hindered
from applying due to the onerous financial requirements.

6. lt accuses the lttresoondent of discriminatory application of procLrrement procedures in a.

manner deliberately intended to exclude the petitioner and otherwise qualified contractors from
participating in the tender, thus violating the provisions of Article 10, 27 and 227 of the
Constitution which require entities, in contracting for goods and services, to ensure that they do
so in a manner that is fair, equitable, transparent, competitive and cost-effective.

7. Learned Counsel, N/r. Sagana, presented the petitioner's case. He relied on the affidavit sworn
in support of the petition by lt/s. Catherine N. lVlacharia a Director of the petitioner, on 14th April
2014 and submissions dated 28th April 2014.

B. ln the said affidavit, lVs. Macharia makes various depositions with regard to the factual situation
leading to the present petition. She states that on or about 16th January 2013, the 1't respondent
advertised for expression of interest (EO1) for prequalification of contractors for the proposed
It/ombasa - Nairobi Petroleum Products Pipeline Tender No SU/QT/032N/13; that desirous of
participating in the EOl, the petitioner entered into a consoftium with a company known as
Stallion Gulf Limited.

I
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9. According to the petitioner, the consortium was, however, unable to tenter due to the onerous
financial requirements imposed by the 1't respondent. tt/s. tVlacharia deposes tfrat'among the
mandatory requirements in the EOI were, under clause 1.2 (b)(ii) on financial capability, a
requirement for an undertaking to arrange for credible loan facility from reputable financial
institution upto a maximum ol70% of the project cost without anticipating a sovereign guarantee.
This financial capability requirement was assigned a score oI 25'/" out of a minimum score of
70"/" in the evaluatlon criterla contained in the EO'1 documents. The petitioner was therefore
prohibited from submitting its bid as only prequalified contractors were invited to'submit bids for
construction of the project.

10. The petitioner avers that it recently established that the outcome of the EO1 was the subject of
various complaints to the 2nd respondent on the fairness and integrity of the procurement process
applied by the 1't respondent; that the 1't respondent specifically conducted the tender to ensure
specific candidates did not qualify for short listing, which resulted in the lodging of complaints
with the 2nd respondent.

11. The petitioner relied in this regard on a letter dated 14th June 2013 in which the Director General
of the 2nd respondent indicates that in his opinion, the procurement was not evaluated in strict
adherence to the requirements set out in the bid document and procurement law and directed
that the procurement be undertaken in accordance with the Public Procurement and Disposal Act
and the Regulations made thereunder.

12. IMs. Macharia avers that it was anticipated that due to the concerns raised by the 2nd respondent,
the 1't respondent would restart the process so that all bidders are treated equally and fairly in
accordance with the Constitution and the said Act; that instead of addressing the 2nd

respondent's concerns, and in a complete departure from the requirements of the EO1

documents, the 1"1 respondent invited Tenders for Financing of Line One (lvlombasa - Nairobi)
replacement project - SU/QT/I32N/1 4 which were to be submitted on or belore 1 1th March 2O14',

and that it also separately requested for Technical and Financial Proposals for the Construction
of lVombasa - Nairobi Petroleum Pipeline to prequalified bidders only, due for submission by 17rh

April2014.

'13. The petitioner contends that it will suffer serious prejudice if the orders sought in this petition are
not granted as it will be excluded from participating in the procurement process.

14. ln his submissions on behalf of the petitioner, Mr Sagana reiterated the above averments. He
pointed out that parties interested in the project had to submit audited accounts for the previous
five years with a financial capability of not less than US$500m and give an undertaking from a
reputable financial company of not less than 70/" oI the cost and a tax compliance certificate.,
that while only 13 companies were prequalified, the'l't respondent changed the requirements
after pre-qualification.

15. lVIr. Sagana submitted that the petitioner was happy with the requirements of the EOl but is
unhappy that they were changed after locking out the petitioner and others. He cited as evidence
of the change two letters f rom the 2nd respondent dated 14th June and 23'd August 2013', a letter
from the 1't respondent dated 30th August 2013; as well as the invitation to tender for the
financing of the project by the 1't respondent. lt was his submission that the fresh bid will give
undue advantage to the 13 prequalified companies to the disadvantage of the petitioner, that the
petitioner would have put in its bid if the financial qualifications were not so onerous; that it had
the technical but not the financial capacity and should not have been excluded through the
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onerous requiiements; and that the 1't respondent was obliged by Article 227 Io stick to what it

had initially tendered for.

16. To the respondent's contention that the petitioner is a briefcase company, it was the petitioner's
subrnission that the Court was not required to determine whether the petitioner could have
qualified or not, but whether there was material deviation to the exclusion of the petitioner and
others.

17. With regard to jurisdiction, the petitioner submitted that it could not have made its claim before
the 2nd respondent as it was not a candidate for pre-qualificatron since it dicl not tender due to the
high financial requirements; and that it could only approach the Court by way of petition. This was
in accordance with section 93 of the Act which deals with the jurisdiction of the Public
Procurement and Disposal Oversight Authority (PPOA) by providing that a candidate can go
before the Authority and defines a candidate as one who submitted a bid. The petitioner therefore
asked the Court to grant the orders sought in the petition so that the procurement process for the
pipeline project could start afresh and be conducted in accordance with the procurement law and
the Constitution.

The 1"t Respondent's Case

18. The 1't respondent made four main arguments against the petition. The first was that the
petitioner had not exhibited a resolution authorising the filing of the suit, and the petition was
therefore incompetent. Counsel relied on the decision of tl,e Court in East African Portland
Cement -vs- Capital Market Authority & 4 Others[2014]eKLR for the proposition that a suit
by a company must have the authority of the Board of directors and a resolution to that effect.

19. Secondly, it was the 1't respondent's case that the petitioner was guilty of material non-
disclosure; that the petitioner had only presented such material before the Court as suited its
purposes while withholding material information from the Court; that the 2nd respondent had been
receiving anonymous complaints with regard to the tender leading to the exchange of
correspondence between the respondents on the alleged irregularities in the process, none of
which concerned the petitioner; that all the concerns of the 2'd respondent were addressed; and
the 2nd respondent gave the green light for the 1't respondent to proceed with the project by its
letterdated 7th October 2013. but that the petitioner haclonly presented to the Court such letters
as showed the complaints with regard to the process but not the ones showing that the issues
had been addressed and resolved.

20. lt contended therefore that the petition, which oscillates between an action by a citizen seeking
to safeguard the public interest and a bidder with a financial interest, was couched in a manner
intended to deceive the Court into thinking that the 1't respondent had violated the Constitution
and the law.

21. Thirdly, it was the 1't respondent's case that it had complied with both the Constitution and the
law on public procurement and been allowed to proceed with the tender process by the 2nd

respondent.

22.The fourth limb of the 1't respondent's case is thatthe petitioner which the l't respondent refers
to as a briefcase company, has no capacity to tender for the project and could not qualify even

_ were the tender process to be stopped. Counsel contended that it was a company that
specializes in film production; that it was incorporated in 1998 and has filed no returns since its
incorporation; and has a share capital of Kshs 100,000 while the project is worth between
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Kshs50-60billio n

23. Further, that everr had it entered into a consortium, as alleged, with a company known as Stallion
Guilt Limited, the information available from Stallion Guilt Limited's website indicated that it
belongs to a Winnie N/ugweru and Martin N/lugweru, and there was no indication that it ever
constructed a pipeline. lt was the 1't respondent's further contention that no consortium
agreement had been produced in evidence.

24. The 1't respondent contended f urther that there was no evidence that the petitioner ever obtained
the tender documents; that the intention behind the EOI was to weed out serious tenderers from
those without the capacity to perform; and that the petitioner and its alleged partner could not
have met the qualifications as they had never constructed a pipeline.

25. The 1't respondent submitted that the end of life of the current pipeline from Mombasa to Nairobi
is mid-2014; that the petitioner had had time since'l6th January 2013, when it was allegedly
excluded irom participation in the EOI due to the onerous conditions, yet it was approaching the
Court over one and a half years later. lt was the 1't respondent's contention that the petitioner
could not in any event have qualified for the contract when compared against the massive
experience of the 13 pre-qualified companies.

26. lt/r. l\rlurgor submitted that Article 227 of the Constitution and the Public Procurement and
Disposal Act provide a comprehensive procedure for challenging procurements by public entities;
that the Public Procurement Oversight Authority has the jurisdiction to terminate a procedure;
and there was time before the signing of the contract for the petitioner to challenge the process
before the appropriate forum.

27. The respondent took the position that this matter was therefore improperly before the Court; that
the petitioner had conceded that as it had not tendered, it had no right to file a matter before the
PPOA; that filing this petition before this Court was an abuse of process and the petition should
be dismissed.

The 2nd Respondent's Case

28. Like the 1't respondent, the 2nd respondent opposed the petition, observing that no orders were
sought against it, and prayed that the petition be dismissed with costs.

29. ln the affidavit sworn by IVr. [t/aurice Juma, the Director General of the 2nd respondent, it states
that it is an oversight authority established under the Public Procurement and Disposal Act, 2005
with the mandate to, among other things, ensure that procurement procedures established under
the Act are complied with; and that it has the power, through the office of the Director General, to
callfor and inspect the records or accounts of any procuring entity in order to ensure compliance
with the provisions of the Act.

30. According to the 2nd respondent, it received an anonymous complaint regarding the procurement
the subject of this petition; that it commenced an assessment of the procurement process and
raised with the 1't respondent several queries which the l't respondent responded to; and that it
advised the 1'r respondent to ensure compliance. Consequently, there are no pending queries
between the respondents over the procurement.

31. Counsel for the 2nd respondent, l\/r. tt/oimbo, submitted that all the queries raised over the
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subject of this petition were satisfactorily answered by the l't respondent, culminating in a
consensus that the tendering should proceed;that the allegation that the 2nd respondent had not
sanctioned the tendering process was not true, and the petition should not have been filed at all

and ought to be dismissed. He submitted further that even if the tendering process was to restart,

the petitioner would not meet the financial requirements.

lssues for Determination

32. The petitioner complains about various aspects of the tendering process for the [t/lombasa-
Nairobi pipeline by the 1't respondent. lt acknowledges that it did not submit an expression of

interest and therefore did not tender for the construction of the pipeline as it did not meet the

financial requirernents of the tender.

33. The core of its claim, as I understand it, is that because the l'r respondent has, subsequent to

the EO1, invited separate financial and technical bids for the pipeline, it has deviated from the

EOI documents. lt is the petitioner's contention that because of this deviation, the actions of

the 1'r respondent are unlawful as they contravene section 64 of the Public Procurement and

Disposal Act; are unfair and discriminatory and in violation of Article 27 ol lhe Constitution, as
wellas Articles 10 and 227.This is because bidders or contractors who were unsuccessful at the

EOI stage or did not apply due to the onerous financial requirements cannot now participate in

the separate technical and financial bids; and that therefore the acts of the 1't respondent Javour
the 13 pre-qualified bidders.

34. The response from the 1't and 2nd respondent is that tlre petition is incompetent for having been
filed without authority; that there was material non-disclosure by the petitioner; that there was no

violation of the right to non-discrimination as alleged; and that the procurement process was in
accordance with the requirements of the Public Procurement and Disposal Act.

35. ln considering the petitioner's claims in this matter, I shall do so by evaluating the material
presented before me against the above provisions of law in order to respond to following two
main issues:

i. Whether e violation of the provisions of Articles 10, 27 and 227 of the Constitution
has been disclosed.

ii. Whether this Court has the jurisdiction to deal with the issues raised in the present
petition;

Undisputed Facts

36. Before addressing my mind to the above issues, I believe it is necessary to set out what is

common ground between the parties in view of the undisputed facts in the pleadings before me.

These undisputed facts emerge from the averments of the parties, particularly the affldavit of

Gloria Robai Khalifa sworn on 19th April 2014. The contents of N/ls. Khalifa's affidavit were not
controverted by the petitioner. lndeed, during the hearing of this matter, Counsel for the petitioner

relied substantially on the 1't respondent's documentation contained in the said affidavit in

presenting the petitioner's case.

37. First, it is undisputed that the 1't respondent advertised the tender as an expression of interest
(EOI) for construction of the proposed Mombasa-Nairobi Petroleum Products Pipeline project in
local dailies on Wednesday, 16th January 2013. The EOI closed on 28th February 20"13. Forty
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EOI were received and evaluated, and thirteen firms were shortlisted to proceed to the next
stage.

38. However, on 25th April 2013, the 1't respondent received a letter dated 24th April 2013 from the
2nd respondent regarding allegations of irregularities in the processing of the tender. The 2nd
respondent sought a detailed account and documents relating to the procurement process.

39. Frorr the documents annexed to the 1't respondent's affidavit, it appears that the 1't respondent
stopped the procurement process to enable the 2nd respondent carry out its review; that lt
received a letter from the 2nd respondent dated 14th June 2013 and 23'd August 2013, highlighting
the areas that required clarification; that it responded by letters dated 24th June and 30rh August
2013 on the issues raised by the 2nd respondent; that it further wrote to the 2''d respondent on 3'd
October 2013 requesting for authority to proceed with the tender process; ancl that the 2nd
respondent, in its letter dated grh October 2013, raised no further queries with regard to the
tender process but gave the 1't respondent the go ahead to proceed.

40. The 1'rrespondent has also set out in some detail the history behind the present dispute and the
necessity for a tender for the construction of the pipeline. According to Ms. Khalifa, the existing
Nairobi [Vlombasa pipeline was constructed and commissioned in 1978, with a design lifespan of
25 years, which ended in 2003. As a result, the cost of maintaining the pipeline has become
extremely high; and there have been numerous pipe bursts with the latest reported on
Wednesday, 1Oth July 2013. The 1't respondent therefore intends to construct and commission a
new multi-product pipeline alongside the existing pipeline from lVlombasa to Nairobi, to cover a
distance of 450 kilometres.

41. The 1't respondent also sets out in the said affidavit the tasks which the successful contractor is
expected to undertake with regard to the construction of the new pipeline. lt has also elaborated
what it required from those submitting their EOl. The requirements included proof of relevant
experience in similar assignments in the last ten years; audited accounts for the last five years to
demonstrate financial capability for undertaking such projects; demonstration of necessary
rqualifications, capability, experience, resources, equiprnent and facilities necessary to render the
services; as well as the legal capacity to enter into a contract for the provision of the services.

42. ln addition, they were required to provide proof that they had relevant experience in the
construction of petroleum products cross country pipelines, pump stations, and related ancillary
works in the last ten years; and had satisfactorily constructed and commissioned at least two
petroleum products cross country pipelines and related engineering works. The purpose of the
[-Ol was to weed out what the 1't respondent refers to as briefcase contractors and middlemen
tvho did not have the capacity to carry out the works required but whose participation in the
process was likely to lead to wastage of public resources.

43. l-he petitioner has not disputed that it did not have the requisite experience or financial capability
to tender for construction of the pipeline. lndeed, it has not disputed the contentions by the 1st

respondent that it is guilty of non-disclosure of material facts in its pleadings.

44. Among the matters that it is accused of failing to disclose are that it is a dormant or briefcase
company which has never filed annual returns from the date of its incorporation, and was thus in
violation of the provisions of the Companies Act; that it was therefore incapable of meeting basic
requirements under the EO1 ; that it is not a construction contractor nor is it specialised in building
cross country petroleum products pipelines, its core business being, inter alia, according to its
memorandum of association, to carry on the business of production of television and radio
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programmes, educating and entertaining the public through television programmes, photography,

rnotion picture renters and activities related to the filrn industry.

45. Further, it did not disclose that Stallion Gulf Limited, the company which the petitioner alleges it

had entered into a consortium with for the purpose of tendering for the construction of the
pipeline, is a local company initially registered as a partnership on 3"1 June 2O0B and

incorporated in January 2010. lt did not, also, drsclose that the core business of Stallion Gulf
Limited, according to information on its website, is "distribution of petroleum products within
the markets..." Consequently, the 1'r respondent's contention that the petitioner and its alleged
partner in the consortium are completely incapable of fulfilling the requirements under the EO1

with regard to relevant experience, flnancial capability availability of resources and legal

requirements has not been challenged.

46. lt is also undisputed that the petitioner did not raise any issue after the evaluation of the EOI and

notification of the prequalified parties by the 1't respondent. lt appears, however, to have

subsequently obtained access to correspondence between the respondents- according to the 1't

respondent, through some unlawful means-relating to allegations made against the tender
process. lt is these documents which form the basis of the petitioner's claim.

47. According to the 1't respondent, the petitioner "plucked out selective correspondence" to create

the false impression that the 1't respondent was acting contrary to the Constitution and the Public

Procurement and Disposal Act; and that it has deliberately withheld the correspondence that
proves that the concerns of the 2nd respondent were addressed after which it cleared the 1't
respondent to proceed with the procurement process. The 1't respondent denies contravention of

section 64 of the Public Procurement and Disposals Act.

Analysis and Determination

48. While conceding that it had not submitted an EOl, and that it is not dissatisfied with the conditions
imposed in the EOl, the petitioner now complains that the process followed by the 1't respondent

is discriminatory and a violation of Articles 10,27 and 227 of the Constitution.

49. Article .10 contains the national values and principles of governance. lt states as follows

"(1) The national values and principles of governance in this Article bind all State organs, Sfafe
officers, public officers and all persons whenever any of them-

(a) applies or interprefs fhis Constitution;

(b) enacts, applies or interprets any law; or

(c) makes or implements public policy decisions.

(2) The national values and principles of governance include-

a. patriotism, national unity, sharing and devolution of power, the rule of law, democracy
and participation of the people;

b. human dignity, equity, social justice, inclusiveness, equality, human rights,
discrimination and protection of the marginalised;
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c. good governance, integrity, transparency and accountability; and

(d) sustainable development."

50. Article 27 contains the non-discrimination provisions of the Bill of Rights. Sub-article 1, 2, and 4,

which I believe are relevant to the present proceedings, are in the following terms:

"(1) Every person is equal before the law and has the right to equal protection and equal benefit
of the law.

(2) Equality includes the tull and equal enjoyment of all rights and fundamental freedoms.

(s)....

$) The State shall not discriminate directly or indirectly against any person on any ground,
including race, sex, pregnancy, marital sfafus, health sfatus, ethnic or social origin, colour, age,

disability, religion, conscience, belief, culture, dress, language or birth."

51. The question is whether the facts before the Court as set out above demonstrate violation of

either Article 1O or 27. lt is not disputed that the petitioner could not meet the requirements of the

EOl. Consequently, it did not submit an EOI for consideration. lt claims that it could have
qualified if the 1't respondent had issued separate financial and technical bids as it has now

done, as the petitioner could have tendered with Stallion Gulf Limited with which it had entered
into a consortium.

52. I must remind myself at this stage that it is not the mandate of this Court to delve into an inquiry

into whether or not any of the parties who submitted their EOI to the 1't respondent had the

requisite technical or financial capacity to do so. That, as I will demonstrate later in this judgment,

falls within the mandate of the 1't respondent in evaluating the tender; and of the 2nd respondent
in the event that a tenderer is dissatisfied wlth the outcome of tire process. I must, however, in

determining whether there was a violation of the rights of the petitioner, or of the Constitution and

the law as alleged, address my mind to the facts placed before me.

53. From the evidence, it is apparent that it would not have been possible, either for the petitioner

alone or with its consortium partner, to qualify even had the separate financial and technical
requirements been included in the EOl. That neither the petitioner nor Stallion Gulf Limited had

any experience in construction of pipelines was not disputed, nor is it disputed that their core

business did not include construction of pipelines.

54. Indeed, the petitioner tacitly acknowledged this. ln his submissions before the Court, Counsel for

the petitioner took the view that what the Court should consider is not whether the petitioner had
qualified or not; rather, the Court should consider whether the 1't respondent, by requesting for

separate financial and technical bids, was being unfair to other tenderers and giving an

advantage to the thirteen pre-quallfied tenderers.

55. This is a submission that I must respectfully dismiss. As this is a constitutional petition, the
petitioner has an obligation, as is now well established, to show what provisions of the

Constitution have been violated, and how these provisionS have been violated, with regard to it.
See Anarita Karimi Njeru (1976-80) 1 KLR 1272 and Trusted Society of Human Rights
Alliance-v- Attorney General & Others High Court Petition No. 229 o120"12.
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56. -l he petitioner did not submit an EOl. lt is not a company that would have qualified under the EOl,
nor could it have done so, frorn the evidence, even had it been able to show that it had entered
into a consortium with the said Stallion Gulf Limited. Like the petitioner, this company,
incorporated in 2010, did not have the requisite experience or financial capability to undertake
the task at hand. Thus, as earlier stated, the invitation for separate financial and technical bids
could not have made any difference to the petitioner. I can therefore find no violation of Articles
10 and 27 with respect to the petitioner.

57. The petitioner has argued lhat it has the locus to bring this petition, and that the Court has
jurisdiction to entertain it, on the basis of Articles 23,258 and 259 of the Constitution as read with
Article '165 of the Constitution. lt may indeed be argued that the petitioner was entitled to bring
this petition under Article 22 on behalf of others who may well have qualified for the tender.
However, Article 22 (2) provides that

"ln addition to a person acting in their own interest, court proceedings under clause (1) may be
instituted by-

a- a person acting on behalf of another person who caLtnot act in their own name_; (Emphasis
added)

58. Assuming that there were tenderers or companies which had submitted expressions of interest,
who were disqualified at that stage, and who may be aggrieved by the subsequent call for
separate financial and technical tenders, it has not been shown why they have not lodged a claim
against the 1't respondent in their own name, or applied to be enjoined in these proceedings as
interested parties.

Jurisdiction

59. The answer to that, perhaps, goes to the question of the Court's jurisdiction to entertain the
present petition. The petitioner has alleged violation of the provisions of Article 227,lhe relevant
provisions of which state that:

"(1)When a State organ or any other public entity contracts for goods or services, it shall do so
in accordance with a svstem that is fair. eauitable, transoarent, competitive anc! cost-effectir-re-

(2) An Act of Parliament shall prescribe a framework within which policies relating to
procurement and assef disposal shall be implemented and may provide for all or any of the
following-

(a) categories of preference in the allocation of contracts;

(b) the protection or advancement of persons, categories of persons or groups previously
disadvantaged by unfair competition or discrimination;

(c) sanctions against contractors that have not performed according to professionally regulated
procedures, contractual agreements or legislation; ..."

60. lt is, I believe, common ground that the legislation that meets the requirements of this-
constitutional provision is the Public Procurement and Disposal Act, 2005. It is also common
ground that the 2nd respondent has the mandate, under the Act, to adjudicate over disputes
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pertaining to procurement by public entities. The question is whether a party, who has not
participated in the tendering process and is therefore dlsqualified f rom lodging a claim under the
Act, can bypass the provisions of the Act with regard to disputes and approach this Court by way
of a constitutional petition such as is presently before me.

61. lt is now well settled that where the Constitution or an Act of Parliament establishes a mechanism
for resolution of disputes, that mechanism ought to be strictly followed, a principle that has been
re-emphasised in a long line of cases including, to name but a few, The Speaker of The
National Assembly -vs- The Hon James Njenga Karume, Civil Application No 92 of 1992
(Unreported), Kipkalya Kiprono Kones -vs- Republic & Another ex-parte Kimani Wanyoike
& 4 Others, (2008) 3 KLR (EP) 291, -vs- Electoral Commission of Kenya (No.2) (2008) 2

KLR (EP) 43, Francis Gitau Parsimei -vs- National Alliance Party and Another Nairobi
Petition No. 356 of 2012 [2012]eKLR.

62. With regard to the dispute now before me, the Public Procurement and Disposal Act has set out
the process for resolution of disputes arising out of public procurement processes. Section 93

thereof provides that:

"subject to the provisions of this Part, any_cand]dale who claims to have suffered or to risk
suffering, loss or damage due to the breach of a duty imposed on a procuring entity by this Act
or the regulations, frdy seek administrative review in such manner as may be prescribed."

63. The letm "candidate" is defined in the definitions section contained in section 3 of the Act to
mean "a person who has submitted a tender to a procuring entity".

64. The petitioner concedes that it did not submit an EOI as it did not quali{y. lt was not, therefore, a

"candidate"which could lodge a complaintwith the 2nd respondent; and it is forthis reason that
it has lodged the present constitutional petition. The question is whether a party which has not
participated in a procurement process should be permitted to then come to Court alleging
anomalies in a procurement process which the Publlc Procurement Oversight Authority, the body
in which the law has vested jurisdlction in such matters, has given a clean bill of health. ln my
view, the answer must be in the negative.

65. l-he reason why the Constitution and the law establish different institutions and mechanism for
dispute resolution in different sectors is to ensure that such disputes as may arise are resolved
by those with the technical competence and the jurisdiction to deal with them. While the Court
retains the inherent and wicle jurisdiction under Article 165 to supervise bodies such as the 2nd

respondent, such supervision is limited in various respects which I need not go into here. Suffice
to say that it cannot exercise such jurisdiction in circumstances where the parties before it seek
to avoid the mechanisms and processes provided by law, and convert the issue in dispute into a
constitutional issue when it is not.

66. The petitioner has also premised its case on the jurisdiction of the Court under Articles
165(3)(dxii) and 258 of the Constitution, arguing that the Court has jurisdiction to determine "the
question whether anything said to be done under the authority of this Constitution or of
any law is inconsistent with, or in contravention of, this Constitution."

6l/. lt is indeed true that the Constitution gives the High Court wide jurisdictiori to determine whether
any acts said to be done under the authority of the Constitution have been done in violation of the
Constitution. However, it is not enough for the petitioner to allege violation of the Constitution. lt

http!/www.kenyalaw.org - Page 1 1 /1 2
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must go further and demonstrate in what respect there has been a violation of the Constitution.

68. I have no1 heard any demonstratlon of the unconstitutionality of the acts of the '1't respondent. lt
appears to have complied with the requirements of the Public Procurement and Disposal Act,
and to have answered satisfactorily the concerns of the institution charged with the mandate to
oversee public procurement. lr/ore importantly, it cannot be open to a party which has not
participated in a procurement process to then lodge a constitutional reference that in effect asks
the Courl to enter into the mandate of the 2nd respondent at the behest of a party that has not
qualified under the provisions of the relevant statute.

69. This would result in undermining institutions such as the 2nd respondent which are established by
law, and it would be contrary to the express provisions of the Constitution at Article 159 which
enjoin the Court, in the exercise of judicial authority, to promote alternative forms of dispute
resolution.

70. For the above reasons, I am unable to find any merit in the present petition. lt is therefore
dismissed with costs to the respondents.

Dated, Signed and Delivered at Nairobi this 19th day of June 2014

MUMBI NGUGI

JUDGE

Mr. Sagana instructed by the firm of Sagana, Biriq & Co. Advocates for the Petitioner

Mr. Murgor instructed by the firm of Murgor & Murgor & C. Advocates for the 1"t Respondent

Mr. Moimbo instructed by the State Law Office for the 2nd Respondent

@Ebt#f;LEr5 wnlle the design, structure and metadala of the case search database are ricensed by Kenya Law under a creative commons
Allribution-ShareAlike 3.0 Unponed License, the lexts of the judicial opinions contained in it are in the public domain and are free ,rom any copyright
restrictions. Read our Privacy Policy I Disclaimer
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CONFIDENTIAL

KENYA P!PELINE COMPANY LIMITED

REPORT 0N THE PROGESS OF THE TENEER FOR THE CONSTRUCTION OF THE
I{AI ROBI .MOMBASA PETROI-EU M PIPELINE (REP CEMENT OF LINE 1)

PART A: EXPRESSIOT{ OF I hITEREST

(Fursuant to Section 77"80 of the Fublic Procurern ent and Disposal
I

I

1,

I

Act,2005)

1. ln line with the Provisions of Section 78 and 79 of the Public Procurement and

Disposal Act 2005, the Notice inviting expressions of interest was advertised in

the Daily Nation and the Standard newspapers of 16rh January 2013, 45 firms

collected the Tender Document, By the closing date of 28th February 201J, 40

firms had submitted their bids for evaluation. (Advents for Eo0 :Tag z)

2. The bids were evaluated betureen 1rt lVarch 2013 and 2Bm N/arch 2013.4 report

on the outcome of the evaluation reporl was prepared in accordance with the

provisions of Section B0 of the Public Procurement and Disposal Act, 2005. Of

the 40 evaluated bids, 16 were found to be non-responsive during Preliminary

Evaluation. The said firms were thus disqualified in accordance with the

provisions of Regulation 47 of the Public Procurement and Disposal Regulations,

2006. ( Technical Evaf uation Report fon E0[: Tag 6)

3. 24 firms underwent detailed technical evaluation. Of these firms, 11 did notheet -

the minimum qualifying criteria and were thurs disqualified from the tender in

I
!

_:r::i
l-.:I



accordance with the provisiorrs of Regi,rlation 49 of the Public P"rocurement and

Disposal Regulations, 2006. { 
'[echnie;r! Evaluation f?eport ior [:Oi: TaE 6)'

4. The'13 firms that met all the minrmum qualification criteria were recommended

for progression to the Request For Proposal (RFP) stage in accordance with

Regulation 51 (2) of the Public Procurement and Disposal RegLrlations, 2006. The

letters of notification vvere sent to all the bidders on 25tn April 20'13. (Letters of

ttotlficatlom: TaE 8)

Part Ar: I NI AIJ I RY BY 
-[' 

FI E P [..I B L ! C P RCI C I..} RE flfl E NIT OVE RS [G hNT AI.'T HO RITY

26th rll 2013 - 7th 0ctober 2013

5. By a letter dated 24th April 20'13 which was received on 25tn April 201 3, the Public

Procurement Oversight Authority wrote to KPC to inform it that a complaint had

been lodged with the Authority on the manner in which the tender evaluation was

carried out. No details of the alleged infringement(s) or the aggrieved parttes

were given, The Authority nonetheless halted the tender process pending the

conclusion of its investigations into the matter. {Le'ttel. frorn FPOA: Tag 9}

0. Several correspondences were exchanged between KPC and the Authority. KPC

satisfactorily answered all the queries raised by the Authority. Between 30m

August 2013 (when the last corresponclence by KPC to the Authority was sent)

and 3'o October 2013, there was no further communication to KPC from the

Authority, (Letters between PPOA and KFe : Tag 10"13. Detailecl resportses

fnom KPC TO PPOA: Tag 'i4 &16" )

ln its letter of 3'o October 2013, KPC requested for permission to proceed with the

project. The Authority responded on 7th October 2013, and gave KPC the go-

ahead to continue with the process. (Tags t7 &18)



PART B: REQUEST FOR PROPOSAL

(Fursuant to Section 81-83 of the Public Frocurement and Disnosal
li
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Act 2005

7 , Pursuant to Section B1 of the Public Procurement ancl Disposal Act, 2005, on 5rh

lVlarch 2014, KPC issued the 13 prequalified bidders with an invitation to submit

their Proposals for the construction of the lVlombasa-Nairobi Petroleum products

pipeline. (Letters of Invitation at Tag '19) The tender closing date was 17th April

2014. Howerrer, at the request of several bidders who sought more time to

compile their documents, this date was extencled twice; first to Bth IVay 2014, and

finally to 15m May 2014. (Letters at Tag 2X & 33)The extensions are allowecl

under Section 55 of the Public Procurement and Disposal Act, 2005 as reacl

together with clause 2.3.3 of the Tender Document, which provided that :

"ln order to allow prospecflve tend.er,ers ,"easo nable time in which ta

take the Addendurn info acco unt in preparing fhefr tenders, the

employer mav. at its discrefron. extend the deadline for fhe

submission of fenders."

8. By a Petition dated l2tnApril 2014, a company known as Rich Procluctions Ltd (

which did not participate in the tender process at all) suecl KPC seeking a

declaration that the tender for construction of lVlombasa-Nairobi Petroleum

Products Pipeline was unconstitutional and irregular. The Petitioner's attempts to

stop the tender process by an application for conseruatory orders pending

hearing and determination of the petition were denied. KPC was allowed to

continue with the tender process pending the hearing and deternrination of the

Petition.

.:1

l

:



9. The ruling on the Petition was delivered on 1gth Juns 20'14. The l-ligli Court of

Kenya dismissed the petition with costs and held that KPC had not infringed any

law, and indeed had been cleared by the institution charged with tlie mandate to

oversee public procurement. (High eourt Judgr-neilt at Tag 28 b)

10. Nine (9) bidders submitted their bid documents by the RFP closing clate of 15th

IMay 2014. Pursuant to Section 82 (1) & (2) of the Public Procurement and

Disposal Act, 2005, and Regulations 47 and 57 of the Public Procurement and

Disposal Regulatiorrs, 2006) , the Technical evaluation was carried out between

16tn lVlay 2014 and 26tn [Vay 2014. (Freliminary and Technical Evailuation

R.epoft: Tag 23)

1'1. Seven firms met the minimum qualifying mark of 750/o overall and were thus

progressecl to the frnancial bid-opening stage. The financial bids were opened

and evaluated, and the award to Zakhem lnternational Construction Corporation

was made on 3'd June 2014. Zakhem was the bidder that obtained the highest

composite score and was thus awarded the Tender in accordance with Section

B2(5) of the Public Procurement and Disposal Act, 2005, which states that

"The successfu/ propasal shall be fhe responsive proposal with the

hfghest score deterrnined by the Procwring Entity by combining, for

each proposal, in accordance with the procedures and criteria sef

ouf in the Requesf for Proposals, the scores assigned to the

technical and financial proposa/s under subsecf ions (2) and (3) and

the resulfs of any additionalmefhods of evaluation under subsecfion

(4)."

(Financial Evaluation repoft, Tag 26]



PART e : REPORT ON CASES II{VOLVING T HE TENDER FOR THE

CONSTRUCTION OF THE NAI ROBI MOMBASA PETROLEUM P!PELINE

',1

-:,

1

I

::l

:l
:1,

ease no. (i) : Hioh Court Petition Number 173 of 2014: Rich

Prsductions Ltd -Vs- Kenva Plpeline Co. I-td & Public

Procurement Oversiqht Authoritv

This matter was heard on 24tn April 2014 and the ruling delivered on lgrn

June 20'14 dismissed the case against KPC, The Court held that it could

not interfere with the tender process since KPC had not breachecl any

constitutional provisions, and had indeed complied with the public

Procurement and Disposal Act, 2005. (Tag 28(h)

Case no. (ii): Fnbiic Procurement Administrative Rev iew Board

Ano!!catio n No. t9 of 30th Mav 2A14:

Kalpataru Fower Transmission Ltd -Vs- KPC

l(alpataru Power Transmission Company Limited filed this case after it was

disqualifiecl at prelimrnary stage of evaluation for failing to provide mandatory

requirements. The Board dismissed its case on 27tn June 2014 and held that

KPC was right to disqualify Kalpataru as it failed to fulfil nrandatory conditions in

the tender document by failing to provide:

a) A valid bid bond

b) certificate of registration as a contractor in its country of origin

c) Tax clearance certificate kom its country of origin.

(Tas 2e)
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Case no. (iii): Putilic Proeurenrerrt Adrninistrative Review Board

Annl ication t{o. 23 of 2014 : China Petroleum Enoineerino &

Construction Corp. (CPECC)-Vs- KPC

China Petroleum Engineering Construction Corporation filed a case against KPC

alleging that the winning bidder Zakhem Construction Corporation was not

qualified to perform the contract. The Board dismissed its case and helcJ that KPC

had proper-ly evaluated all the bids and awarded the tender to the winning bidder.

CPECC had alleged that

1) Zakhem's bid bond was not valid

2) Zakhem did not have the necessary qualifications and experience to perforrn

the contract (-Iag 30)

Case no, (iv): Fublic F rocuren')ent Administrative Review Board

Ano lication No. 24 of 2014 : China Wu Yi Co Ltd -Vs- KFe

China Wu Yi Company Ltd filed a case against KPC alleging that the r,rrinning

bidder Zakhem Construction Corporation was not qualified to perform the contract

and further, that China Wu Yi was improperly evaluatecl and thus shouid be

awarded the contract.

The Board dismissed its case and held that KPC had properly evaluated and

awarded the tender to the winning bidder. The Board further ordered

investigations and possible action against this bidder for engaging in malpractices

contrary to section 31(5) of the Public Procurement and Disposal Act, 2005, while

competing for this tender.

China WLr Yi was ordered to pay to KPC the costs of the case. (TaE 3i)



Faft D: CURRENT STATUS CIF Tl-lE TENDER FOR THE CONSTRUCTION OF

TI.IE I\.IAIROBI MOMBASA PETROLEUM P IPELINE

1. On 30th June 2014, the Public Procurement Aclministrative Revrew Board in its

ruling in Anolication No. 24 of 11tt' June 2014 ; China Wur Yi Ltd -vs- Kenva

I

:l.l

,:l

-l

'1
-,1

l
,i

'l

::r
:ll
.-.1

.l

ine Co Ltd ordered that

'The order af sfay issued by the Eoard an 'llth June 2014 is hereby

discharged anc{ the Procuring Entity is at liberty fo procee d with the

procurementwhich was the subiecf rnatter of the Reyiew.'

This order was rep licated in Aonl ication Nurnber 'tr9 of 30th Mav 20'14:

Kaloatanu Fower Transmission ttd -vs" KPC ttd , and also in Application

Nurnber 23 sf 1Oth Junre 2014: China Petroleum Enqiner! nq and

Construction eo. ttd -vs- KPe Ltd.

2. The winning bidder, Zakhem lnternational Construction Ltd was invited for

negotiations in accordance with Section 84 of the Public Procurement and

Disposal Act, 2005. The Project Consultants, IVI/s Shengli Consultants, were

present at the meeting.

3. After negotiations, the contract between Zakhem lnternational Construction Ltd

and KPC ltcl r,vas signed on 1st July 2014 in accordance with Section 85 of the

Public Procurement and Disposal Act, 2005.

4. On 2no July 2014, Takhem lnternational Construction Ltd furnished KPC with its

performance bond for the sum of Kshs USD 48,450,288.64 being 10 % of the

contact price. (Tag 32)
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5. KpC followed the process laid down in Section 77-85 of the Public Procurement

and Di$posal Act, 2005 in awarding the tender for Construction of Line I

replacement Pipeline to Zakhem lnternational Construction Company.
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REPORT ON THE PROCESS CIF TFIE TENDER FOR T$.{E CONSTRUCTION OF TI{E
NAIROBI "MOfuIBASA PETROLEU iU P! PEL[hIE REPIACEIVIEhIT OF LlNE,I

(Funsuant to Section 77-80 of the Fublic Frocurement and Elsposal Act, 2005

PART A: EXPRESSION OF INTEREST

1 ,Adventisement

(Secfion 78-79 of the
PP&D A 2005

'l6th January 20'13

(Advert carried in the Nation and Standard
of 16th Janu 201 3

2

2

No. of firms that
purchased the tender
documents

Tender collection ter attach

45 a
J

3 of tenderDate
nrn

February 20'132gth

4 No. of bids opened 40 (Tend
attached

er opeilng minutes of 2}th Februa ry 2013 4

5 Firms that submitted
bids

ngrneenng and Construction pte
Ltd

2. Al lraq Al IVIOA SER
3. Essar Projects Ltd
4. SICINIl Wortd-wide EpC Solutions for Oil &

Gas

5. Consolidated Contractors Group (CCC)_ JV
with EIFFAGE Tp

6. China Wu Yl/ Xinjiang petroleum
Engineering.

7. Atlas lnternational Engineering Co. Ltd
8. China Petroleum Engineering Co, CpC
9. Techno FAB Gammon Consortium
10. Shanghai Zhenhua Heavy lndustry
11. EN Petrol Energy Contracting & Trade Co.
12.China National Chemical Engineering No.7

Construction Co.
13. Kalpataru Power Transmission Ltcl.
14. Fernas Nurol- JV
1 5. Sew lnfrastructure.sicilsaldo Sopetra

Consortium

1 Dodsal E

16.China Petroleum pipeline Bureau,Cpp

5

e 10



17.7akhem lnternational Construction Co. Ltd.

lB.Avic lnternational Bidding & ZTPE

Consortium
l9.Sinohydro Corp Ltd & Huayu -JV
20. Aveng Group
21. Elecnor

22.Procornon & Associates Gulf LC

23. China Perfect N/achinery lndustry Corp Ltd.

24. Ahak I nternational BV -Consortium
25. Panyuchu Kong Steel Pipe Co. Ltd.

26. Samsung CIViT Corp & Deahan Oil Pipeline

Corp.

27 .Punj Lloyd

28. China State Construction Engineering
Corp.(K) Ltd

29. Spiecapag
30. Construcao Queiroz Galvao
31. China Petroleum Engineering & Construction

Corp.

32. Farasat & Johan Pars Consortium
33. Sinopec lnternational Petroleum Services Co
34.Tehran Janoob Technical & Construction
35. Daewoo E&C
36. Larsen & Toubro Ltd. Hydrocarbon
37. Daewoo lnternational
38.Tata Projects Ltd.

39.Saipem Business Unit Engineering &
Construction

40. Denys/lOT infrastructure Energy System

6 Tender Evaluation
(Section 80 of the
PP&D Act,2005)

Tender evaluated between 1st lViarch -28rh lMarch

2013

(Tender Evaluation Report dated 28th flllarch
2013 attached )

6

6 Firms found non-
responsive at
preliminary evaluation
16 firms

1. Al lraq Al IVIOA SER
2. Dodsal Engineering and Construction Pte. Ltd
3. SlCltvl World-wide EPC Solutions for Oil &

Gas

Page 2 of 10
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(Regulation 4l of the
Public Procurement and
Disposa/ Regulations,
2006

4. Consolidated Co
With EIFFAGE T

ntractors G
P

roup (ccc)- JV

5. Atlas lnternational Engineering Co. Ltd6 Shanghai Zhenhua Heavy lndustry

! EN Petrol Energy Contracting & Tiade Co.
B. China National Chemlcal Engineering No.7

Construction Co.
9. Sew lnfrastructure-Sicilsaldo Sopetra

Consortium
10. Elecnor
11. Procomon & Associates Gulf LC
12.China Perfect tVlachinery lndustry Corp Ltd.
1 3. Ahal< lnternational BV _Consortium
14. Farasat & Johan pars Consorlium
15. Tehran Janoob Technlcal & Construction
16. Larsen & Toubro Ltd. Hydrocarbon

7 Firms that did not meet
detailed technical
evaluation criteria (11
firms )
(Regulation 49 of the
Public Procurement and
Drsposa/ Regulations,
2006)

China Petroleum pipeline Bureau,Cpp
Sinohydro Corp Ltd & Huayu _JV
Aveng Group
Panyuchu Kong Steel pipe Co. Ltd.China State Construction Engineering
Corp.(K) Ltd

8. Spiecapag
9. Construcao eueiroz Galvao
1 0. Daewoo lnternational
11.Tata Projects Ltd.

1

2
J

4
q

b
7

hC atn eP ro e um ne n n oC C PEng Eg
eF Srna uN t-ro J

I F:irms that met all
technical criteria and
progressed to the RFp
stage (13 firms)

1

2

J

4
5

6
7
8
9.

Denys/lOT lnfrastructure Energy Services JVSaipem Business Unit Engineering &
Construction
Daewoo E&C
Sinopec lnternational petroleum Services Co.
Punj Lloyd
Samsung Cir/T Corp & Deahan Oil pipeline
Corp.

10. Kalpataru power Transmission Ltd.
11. China Wu-yi /Xinjiang petroleum Engineering

JV

mmon Consortium12.Techno FAB Ga

rnnte oati an Co Sn otructi Cn o tdL
n ternatio an B dd n & ZT Pg E

mU

Zakhem
Avic I

Consorli
Essar

Page 3 of 10



13. China Petroleum Engineering & Construction

Corp.(CPECC)

Pre-qualification of
bidders approved by
Tender Comnrittee

(Regulation 51 (2) of
the Public Procurement
and Disposal

ulatio 2006

7TCIVI- 22-201212013 held on 1

(Tender Committee lVlinutes and regulations
attached )

6th April 2013I

o25th April 20'i3
(Letters to bidders attached)

1 0

D

Notification letters sent
to bidders
(Secfion 66 of the
Public Procurement and
Disposa/ Act,2005)

9Date of PPOA letter
halting the procurement
process

Letter dated 24th April 20'13 received on 2
2013
after letter to bidders had been dis

April11

10Letter dated 29th Apni! 2013 requesting time to
com le documents

12 Response from tVlD to
PPOA

11May 201313 Documents Submitted
to PPOA

121400th June 201314 PPOA preliminary
response on its findings
received

13

14

KPC response
issues raised sent

on 24th June 2013 and

23'd July 2014

15

1523'd August 201316 Letter from PPOA with
further queries

16Letter from
PPOA with
responses

KPC to
further

30th August 2014
b17

30th August -3'd October 201318 No further
communication
PPOA on the
tender

formal
from

subject

173'd Octobe r 201316 Letter from KPC
requesting permission
from PPOA to progress
the procurement
process

1B7th October 201317 Response from
a_cknowledging
response

PPOA
KPC'S

and

Page 4 of 3.0



commitment to abide by
the law and giving go-
ahead for the process
to continue
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PART B: REQUEST [:0R PROP0SAt
ursuant to Section 81"83 of the Fublic Procurernent and Dls osal Act, 2005

13

1. Zakhem lnternational Construciion Co.
Ltd.

2. Avic lnternational Bidding & ZTPE
Consortiurn

3. Essar
4. Denys/lOT lnfrastructure Energy Services

JV
5. Saipem Business Unit Engineering &

Construction
6. Daewoo E&C
7. Sinopec lnternational Petroleum Services

Co.
B. Punj Lloyd
9. Samsung CIVIT Corp & Deahan Oil

Pipeline Corp.
1 0. Kalpataru Power Transmission Ltd.
11. China Wu-Yi /Xinjiang Petroleum

Engineering JV.
12.Techno FAB Gammon Consodium
13. China Petroleum Engineering &

Construction Co CPECC

1

2

No. of bidders
shortlisted
Bidders shortlisted

J Date RFP were sent out
to bidders

Sth March 2014

4. Date of site visit 1st - 4th April 2014

19

20
q High Court

Const[tutionaI and
Human RiEhts Division
Petition lrlo. 173 0f
2014;
Rich Productions Ltd -
vs- Kenya Fipeline
Cornpany Li,riited

The Petitioner sued KPC seeking a
declaration that the tender for construction of
lMombasa-Nairobi Petroleum Products
Pipeline was unconstitutional and irregular.
The Petitioner's attempts to stop the tender
process by an application for conservatory
orders pending hearing and determination of
the petition were denied. KPC was allowed to
continue with the tender process pending the
hearing and determination of the Petition.
The ruling on the Petition was delivered on
19th June 2014. The High Court of Kenya
dismissed the petition with costs and held that
KPC had not infringed any law, and indeed
had been cleared by the institution charged
with the mandate to oversee public
procurement.
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o Tender Operring date
(Extended upon
reguesfs from several
bidders

' Scheduled for Bth [,/lay 20'14
6 extended to l!_5t!.l[ey2g-14

21

7 No. of bidders who
responded : 9.

1. Zakhen lnternational Construction Ltd
2. China Petroleum Engineering &

Construction Corporation
3. Punj Lloyd
4. Denys NV/lOT lnfrastructure Energy

System
5. Avic lnternational Holding

Corpo ratio nlZT P E Consodi u m
6. Sinopec lnternational petroleum

Service
China Wu Yi Company Ltd/Xinjiang
Petroleum Engineering
Saipem Busines Unit

taru Power Transmission Ltd

7

8
q Kal

22

8 Preliminary and
technical Evaluation
(Pursuant to Section 82

(1) & (2) of the Pubtic
Procurement and
Disposa/ Act, 2005, and
Regulations 47 and ST
of the Public
Procurement and
Disposa/ Regulations.
2006

nical evaluation carried out
between 16th ft/tray 2014-26th May 20,14

Tech ZJ

I Approved to proceed to
financial evaluation by
Tender Committee
(Regulation 51 (Z) ot
the Public Procurement
and Disposal

ations, 2006

014 held on 26th May 2014TCIVi- 37-2013t2 24

10 Firms progressed to
financial opening
(7 No. firms)

nternational Construction Co
Ltd.
China Petroleum Engineering &
Construction Corp.(C pECC)
Punj Lloyd
Denys/lOT lnfrastructure Energy Services
JV
Sinopec lnternatiorral petroleum Services
Co

1

2

3

4

5

Zakhem I 25

I

I

I

,i
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6. China Wu-Yi /Xinjiang Petroleum
Engineering JV

7. Saipem Business Unit Engineering &
Construction

11 Financial bids opened 3rd June 2014 26
12 Financial Evaluation

(Pursuant to Section 82
(s), (4) & (5) of the
Public Procurement and
Disposa/ Act,2005)

13 Tender committee
awarded
(P u rs u a nt to Reg u I ation
14 of the Public
Procurement and
Disposa/ Regulations,
2006)

TCIVI 39-201312014 held 3'd June 2014 27

14 Tender Committee
awarded

Zakhem lnternational

15 Notification to bidders
sent
(Pursuant fo Secfion 83
of the Public
Procurement and
Dr'sposa/ Act,2005)

3'd June 2014 28
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PA["{T E: REPORT ON STATUS OF EASES INVOLVING TI-IE TENDER FOR TI"IE

CONS"I'RUCTION OF TI"IE hJAIROBI |\/IOMBASA PETROTEU[Vi PIPELINE

CLAIM STATUS
Query frorn FPOA

Allegations of irregularities
pror;essing of the tender
uns cified bidder

in the
by an

permission to proceed with the procurement process
Vide letter dated 7th Octobe r 2013, PPOA granted KpC

ftfiatter concluded

Request For Review
Application No. 24 of 11th June 2014
Public Procurement Review Board
Cl"rima Wu Yi -VS- KPC

e against KPC dismissed
with costs on 30th June 2014
(Ruling attached )

Matter concluded Cas

Request for review
Application No. 23 of 2014
Public Procurement Review Board
China Petnoieunr EnEineering &
Comstruction Conp.(CPEAC) -Vs-
KPC

Matten concluded C
30th June 2A14. .

(Ruling attached )

ase against KPC dismissed on

Request for review
Public Procurement Review Board
Application No. 19 of 30th ltlay 2014
Kalpataru Power Transmission
Ltd -Vs- KFC

Matter concluded Case aEai

(Ruling attached )

nst KPC dismissed on
27th ,)une 2014

!-[igh Count Fetition Number 173
Of 20'14; Rich Froductions Ltd -Vs- Kenya Pipeline Co. Ltd &
Public Procurement Oversight
Authority

Lad Justice t\4umbi N

Heard by:

lMatter heard on 24th April 2014.

Rullng delivered on lgth June 2A14 dismissing the case
against KPC. court held that it could not interfere with
the tender process since KpC had not breached any
constitutional provisions, and had complied with the
Public Procurement and Disposal Act, 2005.

Ruli attached
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PART ts : CONTRACT NEGOTIATION AND SIGNING

(Fursuant to Section 84-85 of the Fublic Frocunement and Disposal Act, 2005)

16 Lifting of stay of

Procurement process

Courl rulings delivered on 27th June 2014 and

30th June 2014.

29-31

17 Contract Negotiations Negotiations held on 1st July 2014 Between

KPC Ltd, Zakhem lnternational Construction

Ltd and SLECC. (Project Consultants)

18 Contract Signing 1st July 2014

19 Performance Bond 2nd July 2014 32

s
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AiltwS
REPUBLIC OF KENYA,

PUBLIC PR.OCUREMENT ADMINISTRATIVE R.EVIEW EOARD
APPTICATION NO oF'2014

tsETWEEN

KALPATAR.U POWER TRAI{SMISSION LIMITED ....... APPLICANT

AND

TIIE KENYA PIPELINE COMPA,NY LIMITED .RESPONDENT

REQUEST FOR REVTEW OF THE DECIStrON OF THE KENY.A, PIPELINE
COMPANY LIMITED DATED 26T}I OF MAY 2OI4IN TIIE M.A,TTER OF TENDER
FOR PROCUREMENT, CONSTRUCTION, TESTING AND COMMISSXONING OF
LINE X. PXPELINE REPLACEMENT PROJECT, CONTRACT lrIO. :SU/QT/ O32N/ 13.

R.EQUEST FOR REVIEW

We, Kalpataru Fower Transmission Lirnited, a public company with limited
liability, having its registered office at 101, Part III, GIDC Estate, Sector - l2B,
Gandhinagar - 3B2O2B, Gujrat, India, and who have appointed the firm of MUM.A,
& KANJAMA ADVOCATES, MAENDELEO HOUSE, 3RD FLOOR.,
MONROVIA STREET, P.O" tsOX 528-OO1OO N^A,IROBI to represent it in these
proceedings [trEREtsY R.EQUEST the Public Procurement Administrative Review
Board to review the whole of the decision of The Kenya Pipeline Company Limited
dated 26th of May 2Ol4 In The lVlatter Of Tender For Frocurement,
Construction, Testing And Commissioning Of Line 1 Pipeline Replacement
Project, contract No.: su/QTloszNll3 in relation to the Applicant on the
following ground, namely: -

1. BREA,CH OF SECTIONS 31 AND 39 OF THE PUBLIC FROCUTTEMENT AND
DISPOSAL ACT. 2OO5 ("the Act"l TIIE PUBLIC PR.OCUR.EIVIENT AND
DISPOSAT. REG TIONS 20o6 {"the Resulations"l BY THE KENYA

TIIE PROCURING

1.1 The Kenya Pipeline Company in January 2013 invited expression of
interest for the proposed Mombasa-Nairobi Petroleum Products Pipeline
Project under Tender No. SU/QT I O32N / L3.

I.2 The Applicant, a private company with limited liability, under the laws of
India and having its registered office at 101, Part III, GIDC Estate, Sector-
128, Gandhinagar - 382028, Gujrat, India, responded to the invitation,
applied and submitted the pre-qualification questionnaire for contractors.

1.3 The said pre-qualification questionnaire stated at paragraph 3 of the
questionnaire that the objective of the pre-qualification was "to sLtortlist
applicants who haue the-requisite technical and financial capabilities to bid
for the proposed tuorks".



1.4 The Kenya Pipeline Company questionnaire required submission, inller

alia, various documents which the Applicant duly submittcd in response

to the pre-qualification parameters.

1.5 The said pre-qualification submission was evaluated based on the

technical capability, financial capability, key personnel, and plant and

equipment. Hence the purpose of the pre-qualification questionnaire was

to ensure that all bidders who qualified past this stage were suitable as

contractors.

i.6 The Applicant avers that its submission on the pre-qualification by the

Procuring Entity was responsive to the set criteria and subsequently by a

letter dated 25u, April, 2013, the Procuring Entity notified the Applicant

that it had been shortlisted for the request of proposal for the

construction of the Mombasa-Nairobi Petroleum Products Pipeline'

1.7 By a letter clated the 5s of March 2O!4, The Kenya Pipeline Company

Limited invited proposals from the Applicant amongst other pre-qualified

applicants for the Procurement, Construction, Testing and Commissioning

of Line 1 Pipeiine Replacement Project, contract No.: SU/QT lO32N I 13-

1.8 The above request required the Applicant to submit documents as part of

the pre-qualihcation Process.

Submit separate technical and financial bids.

submit a ualid. KRA Tax Compliance certificate (Local

Companies).
certificate of Incorporation of the compana/ Business

Registration.
oiginal tend.er secuity for USD 500,000, issued from a reputable

Bank operating in Kenya. Must be uatid for 150 days from date of
tender opening.
Certificate of Registration as a contractor in the country of
operation for foreign ftrms and National construction Authoitg
Ceftificate NCAL for local partners.

The Applicant in satisfaction of the requirements submitted the following

documents:
(vi) Separate technical and financial bids.
(vii) Tax Compliance Certificates.
(viii) Certificate of Incorporation of the company/ Business Registration'

(ix) Original tender security for USD 500,000, issued from a reputable

Bank operating in Kenya. Valid for 150 days from date of tender

opening.

ft)
(ii)

(iiil

(iu)

(u)

1.9



(x)

1. 10

1.11

L.12

1.13

Certificate of Incorporation of the company as a company and its
Memorandum of Association in proof of its Registration as a

contractor in the country of operation

By a letter dated 26rh May, 2074, the Kenya Pipeline Company
informed the Applicant that its bid was not responsive on account of
two reasons:

"We regret to inform you that your bid utas not responsiue because you

did not:
(a) Submit registration as a contractor in gour country of origin.
(b) Tertder secuitg utas not ualid for the required period as it expires on

12tn October, 2074, uthich is less than 150 dags as required in the
inuitation to submit an RFQ."

The Applicant contends and submits that the above decision was

erroneous in fact and in law and ought to be set aside

The Applicant contends and submits that the Public Procurement and
Disposal Act, 2005 under Section 31 provides for the statutory criteria
for qualification of persons to participate and to be awarded contracts
for procurement.

Section 31 of The Public Procurement and Disposal Act, 2005,
provides as follows;

31 (1) A person is qualified to be anaarded a contract for a procurement
onlg if the person satis-7tes the follouing citeia:

(a) tL'Le person has the necessarA qualifi.cations, capabilitg,
experteruce, resottrces, equipment and facilities to prouide what is
being procured;
(b) tlrc person has the legal capacity to enter into a contract for the
procurement; :

(c) tlrc person is not insoluent, in receiuership, bankrupt or in the
process of being utound up and is not the subject 'of legal
proceedings relating to the foregoing;
(d) the proanring entity is not precluded from enteing into the
contract utith the person under section 33;
(e) the person is not debarred from participating in procurement
proceedings under Part X.

(2) The procuing entity may require a person to prouide euidence
or information to establish that tLrc citeia under subsection (1)
are satisfied.

(3) The citeria under subsection (1) and any requirements under
subsection (2) shall be set out in the tender documents or the
request for proposals or quotations or, i-f a procedure is used to
pre-auali-fu persons, in the documents used in that procedure.



ft) The procuring entity sh.all deterrnine uthether a person $
'quahfied,- 

and. that determination shall be done using the criteia
ind--requirements set out in the documents or requests described

in subsection (3).

(5) The procuing entitg may disqualifu a person for submitting

false, inaccurate or incomplete tnformation about his
qualifications.

(6) rson uded bmit
or auotation ln nrocuremel'L t nroceedinas erceot unde; se-ction

and under section 39.

(7) Procuing entities shall use creatiue approaches,
d.esign and buitd. in order to enhance efftciency
p r o cur e me nt p r o ce s s and p r oj e ct imple me ntatio n

such as
of the

1.14 Section 31(6) requires that the provisions of Section 39 of the Act also be

adhered to during the procurement process'

Section 39(1) provides as follows:

3g(1) Candidates shatt participate in procurement proceedings without

discimination, except uthere participation is limited in accordance with

this Act and the Regulations.

1.15 The Applicant submits that the Act is perfectly clear at section 31(6) in

stating that the only pre-conditions to be followed during the procurement

process are those set outin theAct itself, specificallyin Sections 31 and 39'

1.16 The Applicant submits that the wording and object of Section 31 are clear

and are underpinned in the pre-qualification questionnaire which all

interested bidders were required to fill.

I.l7 The Applicant is alive to the fact that Section 39(2) also provides an avenue

for the Minister to prescribe preferences or reservations that would

disqualify a bidder. The section states as follows:

3g(2) Subject to subsection (B), the Minister shall, in consideration of
economic and social deuelopment factors, prescibe preferences and or

reseruations in public procurement and disposal'

1.18 The Applicant submits that no preference was prescribed or reservations

prescribed by the Minister in respect of this particular contract.

f .i9 The Applicant submits that the only valid and legal criteria for eligibility is

the criteria set out in Section 31 of the Act, and the mandatory requirements

set out in the letter of Str, March, 2014 were not in consonance with the



provisions of the Act and as a consequence and of necessity must give way
to the mandatory statutory requirements.

1.20 The Applicant submits that the basis of rejection of its bid is contrary to the
Constitution of the Republic of Kenya, the Public Procurement and Disposal
Act, 2005, and the Public Procurement and Disposal Regulations, as a
consequence of which the Applicant has suffered loss and damage by virtue
of being disqualified based on criteria not recognised by law.

1.27 The Applicant was denied its right to a fair opportunity to compete with the
other bidders on a level playing field, which has resulted in financial loss on
the part of the Applicant.

2 EREACIT OF AIITICI,,E 227 OF I'[IE CONST'ITUTION OF KENYA 2OLO ("the
Constitution").

2.7 The Applicant submits that there was lack of transparency and
accountability.

2.2 The Applicant submits that the basis of rejection of its bid is based on
breach of duties imposed by the Constitution, the Public Procurement
and Disposal Act, 2005, and the Public Procurement and Disposal
Regulations on the Kenya Pipeline Company Limited.

2.3 The Procuring Entily by dint of Article 2 (1) of the Constitution is
bound to uphold the Constitution and by Article 227 abide by the
Public Procurement and Disposal Act, 2005, and the Public
Procurement and Disposal Regulations.

2.4 The Procuring Entity is bound by the Constitution, the Public
Procurement and Disposal Act, 2005, and the Public Procurement
and Disposal Regulations uphold the ruies of fairness and
transparency throughout the procurement process.

2.5 The procedure adopted by the Procuring Entity in changing the
submission date and preliminary evaluation was not transparent and
was contrary to the object and spirit of public procurement as set out
in Article 227 of the Constitution as read together with Section 2 of
the Act.

2.6 Article 227 of the Constitution sets out the following requirements

Article 227(1) When a State organ or anA other public entitg contracts

for goods or seruices, it shall do so in accordance with a
system that is fair. equitable. transparent, competitiue
and cost-e-ffectiue.

2.7 Section 2 of the Act in addition states as follows



2. The purpose of this Act is to establish procedures for
procurement and the disposat of unseruiceable, obsolete or

surplus stores and. equipment bg public entities to achieue the

follouing objectiues:
(a)to maximise economv and e-fficiencA;

(b) to prontote competition and. ensure that competitors are treated

fairlg;
(c) to promote the inteqritA and .fairness o-f tlTose procedures;

(d) to increase transparencU and accountabilitu in those procedures:

and
(e) to increase pubtic confidence in those procedures.

2.8The Applicant submits that in coming up with the procedure and

criteria for evaluation of tenders in this procurement, the Procuring

Entity was under a constitutional and statutory obligation to ensure

that the procedure and criteria adopted was in conformity with the

objects of the Constitution and statute'

2.9lnthis case, the Procuring Entity failed to inspire public confidence by

disqualifying the Applicant due to

(a) a perceived failure to meet the requirements of the tender

process,
(b) the Applicant had successfully passed the pre-qualification

stage.
(c) The reasons set out by the Procuring Entity for this

disqualification defeats the very objects of the constitution and

statute.
(d) The reasons set out by the Procuring Entity for this

disqualification shows a lack of transparency and accountability
in the procurement Process.

2.IO The Applicant submits that the basis of rejection of its bid is contrary

to the Constitution of the Republic of Kenya, the Public Procurement

and Disposal Act, 2005, and the Public Procurement and Disposal

Regulations, as a consequence of which the Applicant has suffered

loss and damage by virtue of being disqualified based on criteria not

recognised by law.

2.7L The Applicant was denied its right to a fair opportunity to compete

with the other bidders on a level playing fie1d, which has resulted in
financial loss on the part of the Applicant.



3 Failure to orornote the inteeritv and fairness of nrocedures in evaluation
criteria

3.1In keeping with the provisions of Article 227 of the Constitution as
well as Sections 31 and 39 of the Act, the requirements that a

Procuring Entity can give are only those as set out Section 31 and 39
of the Act.

3.2The Procuring Entity provided unusual requirements to the
procurement process, one of which was that Applicants were required
to produce "Certificate of Registration as a contractor in the country
of operation for foreign f,lrms".

3.3As a Company registered in India, the Applicant was subject to a
different set of standards as would be required for a local f,rrm.

3.4lndian law permits he Applicant as registered company to perform
contracting work in terms of its Articles 48 to 51 of the Memorandum
of Association.

3.SArticles 48 to 5l of the Memorandum of Association of the company
clearly set out that the Applicant could legally conduct contracting
work as "Structural Engineers, Ciuil Engineers, Hydraulic Engineers,
Maine Engine ers, Chemical Engine er s, Aer o nautical Engineer s, Textile
Engineers, Automotiue Engineer and all and euery utork connected uith
the same"-

3.6The Procuring Entity, however, did not accept the Articles and
Memorandum of Association of the Applicant as proof of that fact and
to this end disqualified the Applicant on the basis that it did not
provide a separate Certificate of Registration as a contractor.

3.7The Indian legal regime did not provide the applicant for provide a

"separate Certificate of Registration as a contractor'and the only legal
proof of this fact was the Articles and Memorandum of Association of
the Applicant.

3.BThe Applicant submits that the procurement procedures, when
inviting expressions of interest from local as well as international
bidders, must respect and acknowledge the various laws provided in
different countries so as to ensure that the procuring process is one
that is both fair and integrity-based.

3.9By not taking into consideration the company law regime and
requirements that the Applicant's own country imposed on it, the
Procuring Entity failed to provide a fair procuring environment. '--- '--=--'



4 OF THE SUBM

SECTION 53 OF'TIIE ACT

Section 53 of the Act outlines the circumstances under which alterations

may be made, as well as the exact manner in which this procedure should

be undertaken. The section states as follows:

(1) A procuing entity maa amend t|rc tender documents ang time before

the d"eadline for submitting tenders by issuing an addendum'
(2) An amendment may be made on the procunng entitg's ouLn initiatiue

or in response to an inquirY.
(3) The procuing entity shall promptly prouide a copa of the addendum

to eacLt person to wttom the procuing entitg prouided copies of the

tender documents.

ft)The addendum shall be deemed to be paft of the tender documents.

Section 53 of the Act clearly sets out that any amendments made either at

the request of a bidder or on the Entity's own volition, must be in the form of

an addendum.

The Act leaves no room for other forms of amendments to be added to the

tender documents.

4.1

4.2

4.3

4.4 The Procurement Entity through its Request for Proposal to the Applicant

dated Sth March, 20 14 set the deadline for submission of proposals as 17tr'

April, 2014, whereupon the tenders would be opened "immediatelg tlrcreafter

in the presence of tend.erers or their representatiues" ruho wished to attend.

4.5 Indeed, the Procuring entity in the course of amending and clarifying various

issues all along Complied with the law to the letter, sending an Addendum to

the Applicant when an alteration was made as to the date of submission in
Addendum Number 4 dated 1Otr, April, 2014. Under item number 42 that
,,The tender subrnission date has been extended. bg 3 weeks from 7Vh

Aprit 20L4 to 8th Mag 20L4 at the so;rrr.e place and time".

4.6 Thereafter, some bidders continued to ask for an extension of time, but the

Procuring Entity declined any further extension to the tender submission

date.

(i) In Addendum number 5 dated 17ft April, 2014, items number 72 and

76 reiterated that Addendum 4 No. 42 still stood.

(ii) In Addendum number 6 dated 30e April, 2014, the Procuring Entity
reiterated that the deadline would remain Str'May, 2014.

(iii) Lastiy, the Procuring Entity released to the bidders a letter dated 15ft

May, 2014, attached to which was a document titled Addendum B.

Item Number 28 of Addendum-B-stated with regard to the extension of ---*--
the deadline that .Refer addendum No. 4 and no further extension will



be granted". The Procuring Dntity remained consistent in its issuing of
Addenda until this date.

4.7 However, in breach of the Request for Proposal terms, the Procuring Entity,
twenty (20) hours to the set submission date of Btr,May, 2014 issued a letter
dated 7tr, May, 2Ol4 informing all bidders that the tender submission date
had been extended from Bft May, 20 14 to 15tr, May,2Ol4.

4.8 The change of the set submission date did not take the form of an
Addendum.

4.9 The Applicants submits that owing to the fact that an amendment was
issued in the form of a letter rather than an Addendum, the same cannot be

said to be valid per section 53 of the Act.

4.10 By the letter dated 7e May, 2074 t:ne Procuring Entity deliberately failed to
adhere to its own Request for Proposal terms.

4.tl In consequence, public confidence in the whole procurement process was
seriously eroded contrary to Article 227 of the Constitution as read together
with Section 2 of the Act and in the circumstances, the rejection of the
Applicant's bid ought to be set aside/nullified.

4.t2 The Applicant submits that the purported extension of the deadline by the
Procuring Entity dealt great harm to the Applicant as it had already taken
the necessary steps to ensure that it had procured and secured the tender
security for USD 500,000, from a reputabie Bank operating in Kenya which
tender security was valid for 150 days from the date of tender opening which
had been set as Bd May, 2014. This was a back to back arrangement with
Applicants bankers in India with the reputable Bank operating in Kenya.

4.13 The Procuring Entity's action to extend the deadline by letter on the 7th of
May, 2014, twent5i (20) hours before the set deadline, was in breach of
Section 55(3) of the Act.

Section 55 (3) of the act prouides as follotus;

If the tender documents qre amended under section 53 when the time
remaining before the deadline for submitting tenders fs less than one
third of the time allou.ted for the preparation of tenders, the procuing
entitg shall extend the deadline as necessarA to allotu the amendment
of the tender doanments to be taken into account in the preparation or
amendment of tenders.

The Procuring Entity failed to extend the submission deadline as necessarA
to allout the amendment of the tender documents to be taken into account in
the preparation or amendment of tend.ers

+,t4



4.15 The Appiicant's representative had already travelled to Nairobi with the

sealed documents and did not have time to extend its tender security so as

to comply with the new deadline set by the Procuring Entity'

4.16 This action has occasioned a situation of lack of fairness on the part of the

Applicant by the Procuring Entity.

4.lT By the Procuring Entity changing the tender opening date through non-

transparent means, the Applicant was unable to rectify its tender security-

The Procuring Entity's non-transparent means of extending the tendering

period was then used as grounds for the disqualihcation of the Applicant's

tender as the Applicant's security fe1l short of 150 days due to the new date

of submission. Had the Procuring Entity changed the date in accordance

with section 53, the Applicant would have had an opportunity to amend its

tender security document.

4.18 By its said conduct, the Procuring trntity deliberately misled the Applicant

and then failed to properly evaluate its tender. The said conduct by the

Procuring Entity was improper, unreasonable and illegal'

4.tg By its conduct aforesaid, the Procuring trntity again failed to ensure that it
applied the principles of fairness, transparency and accountability in the

preliminary evaluation.

4.2O As a result the Procuring Entity's conduct complained above, the Applicant

has suffered loss and damage as follows;

(a) Financial loss in exPenses;
(b) Loss of rePutation;
(c) Loss of opportunity to participate in the biggest undertaking in

KenYa Vision 2030 DeveloPment.

By TTIIS MEMOR.ANDUM, the Applicant requests that this Honourable Board be

pleased to order:-

a. A fair administrative action by the Board in this matter in terms of

Article 47 of the Constitution of the Republic of Kenya'

b. The Procuring Entity's decision dated the 26th of May 2014 rejecting

the Applicant's bid for the Procurement, Construction, Testing and

Commissioning of Line 1 Pipeline Replacement Project, Contract No.:

SU/QT/O3?N I 13 be set aside and/or nullified.

s1011 in the 201

extendins submission date 8th Mav 2014 to 15il'

be null
Public refilen t ald

1n

nt Act.
ection

20i4 be



e,d The Procnlinq Entitrr be clirectecl to comply with Section 53 of
the Public Procurernent Act ar:cl issu.e an extensic'ln by- rvav of an

_rd-C]SnclUqi-_aU-ci_tl:e ex!eps!ql1.be ;Lt lea6_1=_l=u:q:!y_r]al:_bepe__prplhud
of the original tirne requireci fcrr preparation of the tender documents

et-e--_____The Procuring Entity be directed to admit the Applicant's bid
for the Procurement, Construction, Testing and Commissioning of
Line 1 Pipeline Replacement Project, Contract No.: SU/QTlO32N/L3
in compliance with the provisions of the Constitution of Kenya, the
Public Procurement and Disposal Act 2005, the Public Procurement
and Disposal Regulations, 2006 and in conformity with the Technical
and Financial evaluation criteria set out in the tender documents.

*-.f. The costs of and incidental to these proceedings be in the cause

*g.This Honourable Board be pieased to issue such further or other
orders as it may deem just.

DATED at NAIROBI this day of 2074

MUMA, & KANJAMA
ADVOCATES

FOR OFFICIAL USE ONLY

LODGED with the Secretary, Fublic Frocurenrent Administrative Review Board,
on the day of 2074

sx

Board Secretary

DRAWN & FILED BY:-

MUMA & KANJITMA
ADVOCATES,
MAENDELEO HOUSE,
Third FLOOR,
MONROVIA STREET,
P.O. BOX 528-OO100
NAIROBI.

E mail : Info@mumakanj ama. co m

TO BE SERVED UPON:-



KENYA PIPELINE COMPANY LIMITED
PIPELINE PLAZA
SEKONDI ROAD
OFF'NANYUKI ROAD,
INDUSTRIAL AREA
P.O. BOX 73442-OO20A
NAIR.OBI.

E MAIL: info@kotc.com
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REPUBLIC OF KENYA
PUBTIC PROCUREMENT ADMXNISTRATIVE R.EVIEW EOARD

APPLICATION NO" oF 2014

EETWEEN
KALPATAR.U POS/ER TR.ANSi\MNSSNON LtrIVINTED .APPT,ICANT

AND
THE KENY^A, PIPELINE COMPANY TIMITED ..R.ESPONDENT

REQITEST FOR. REVIEIII OF THE DECISTON OF" TIIE KENY.A PIPELINE
COMPANY LIMITED DATED 26TTI OF MAY 2OL4IN THE I\IATTER OF TENDEIR.
FOR PROCUREMENT, CONSTRUCTION, I'ESTING AND COMMISSIONING OF
LINE 1 PIPELINE REPLACEMENT PROJECT, CONTRACT NO.:SU/QT/O32N/ 13

Rule 73(2) (b) of the Public Procurement and Disposal Regulations 2006)

I KISHORE KOMANDIIRI of Post Office Box Number 71, Kalpataru Synergy, Opp
Grand Hyatt Hotel, Vakola, Santa Cruz East, Mumbai 400 055 Maharashtra, in the
Republic of India solemniy make oath and state as follows:

1) THAT I am the head of Commercial undertakings of the Applicant. I have been
duly authorized by Board of directors of the Applicant in this matter I annex
hereto a copy of the letter of authorization in a bundle of documents and
marked "KK-7". (See page 1of,Annextures)

2l THAT the Applicant is an experienced and reputed company based in India
and engaged in various cross-country Power Transmission and Pipeline
projects in India and abroad.

3) THAT the application herein seeks the Public Procurement Administrative
Review Board to review the whole of the decision of The Kenya Pipeline
Company Limited dated 26th of May 2014 Im The lVlatter Of Tender For
Procurement, Construction, Testing And Commissioning Of Line I Pipeline
Replacement Project, Contract No.: SU/QT/O32N/13 in relation to the
Applicant. A copy of the dated 26th of May 2014 is annexed hereto in a bundle
and marked UKK-2". (See page 2 of Annextures).

4) THAT the Kenya Pipeline Company Limited in January 2013 issued an invited
expression of interest - in the form of a pre-qualification document for
contractors - for the proposed Mombasa-Nairobi petroleum products pipeline
project under Tender No. SU/QTlO32Nl13. The pre-qualification document
outlined that the tender was for the supply, delivery and installation of 450
km cross-country petroleum products pipeline (from Mombasa to nairobi)
including all associated works namely: Civil, Mechanical, Electrical,
Telecommunications, Corrosion control, Communication, Instrumentation and
Controls. A copy of the expression of interest is annexed hereto in bundle and
marked UKK-9D. (See page 3-26 of Annextures).

5) THAT I am aware that the said pre-qualification questionnaire stated at
L

APPTICANT'S AFFIDAVIT TN SUPPORT OF THE REOUEST FOIE. REVIEW



8)

6)

7)

e)

10)

paragraph 3 of the questionnaire that the objective of the pre-qualification was

"'to it,o,tli"t appliiants tuho haue the requisite technical and financial
capabilities to bid for the proposecT works".

TI{AT I am aware that The Kenya Pipeiine Company questionnaire required

suUmission, inter alia, vartous documents which the Applicant duly submitted

in response to the pre-qualification parameters'

THA.T I am aware that the said pre-qualification submission was evaluated

based on the technical capability, financial capabiiity, key personnel, and

plant and equipment. Hence the purpose of the pre-qualihcation questionnaire

was to e.r.r." that all bidders who qualified past this stage were suitable as

contractors.

THAT I am aware that the Applicants submission on the pre-qualihcation by

tfr" Pro.rring Entity *a" .""ponsive to the set criteria and subsequently by a
letter dated ZS* apilt, 2Ot3,ihe Procuring Entity notified the Applicant that it
had been shortlisted for the request of proposal for the construction of the

Mombasa-Nairobi Petroleum Products Pipeline- A copy of the dated 25th April
2Oi3 is annexed hereto in a bundle and marked "KK-4u. (see page 27 of
.dnnextures).

IIIAf, I am aware that by a letter dated the Sil' of March 2074, The Kenya

Pipeline Company Limitedinvited proposals from the Applicant amongst other
pie-qualified applicants for the Procurement, Construction, Testing and

bommissioning of Line 1 Pipeline Replacement Project, Contract No':

SU/eT/ogzN/13. A copy of the dated 5ft of March 2014 is annexed hereto in

a bundle and markr6- i'yg11-5". (See page 28-29 of Annextures) and the

Tender Document and marked, UKK'6'. (See page 33-114 of,.A'nnextures)'

TI{AT I am aware that the above request required the Applicant to submit
documents as part of the pre-qualification process'

(i) Submit separate technical and financial bids'

(ii) submit a ualid KRA Tax Compliance certtJicate (Local Companies).

(iii) certiJicate of Incorporation of the cnmpany/ Business Registration.

(iu) oiginal tender security for usD 500,000, issued from a reputable Bank

operating in Kenya. Must be ualid for 150 days from date of tender

opening.
(u) Certtficate of Registration as a contractor in the country of operation for

foreign firms and National construction Authoity certificate NCAL for
local partners.

11) THAT I am aware that the Applicant in satisfaction of the requirements
submitted the following documents:
a) separate teclmical antd financiat bids. (see page l-lg-L2L of

Annexttrres).
b) Tax compliance certificates. (see page L22-L27 of Annextures).

c) Certificate of Incorporation of the companA/ Business Registration. (See

page 128-132 of Annextures).
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e)

Oiginal tender secuity for USD 500,000, issued frorn a reputable Bank
operating in Kenya. Valid for 150 dags from date of tender opening.
(See page 133-220 of Annexturesf . Certificate of Incorporation of the
comparlA as o company and its Memorandum of Association in proof of
its Registration as a contractor in the country of operation. I annex
hereto a copy of the a letter of submission and the relevant
documents in a bundle and marked "KK-7", UKK-8".

"KK-g "uI{K- 
7 O"t., "KK- L 7, "KK I ztt and nKK- 7 3".

12) THAT I am aware that by a letter dated 26tt May, 2074, ( Amnex *KK2" I tl:re
Kenya Pipeline Company informed the Applicant that its bid was not
responsive on account of two reasons:

"We regret to inform you tlwt your bid was not responsiue because you did
not:
(a) Submit registration as a contractor in your countt! of origin.
(b) Tender secuity tuas not ualid for the required peiod as it expires on lZh

October, 2014, uhich is less than 150 days as required in the inuitation to
submit an RFQ."

13) THAT I have read the application for Review by the Applicant I wish to adopt
the grounds set therein in this affidavit ald state that the decision of the
procuring entity contained in the letter dated 26b May, 2014, ( Annexture
ccKK2" ) was erroneous in fact and in law and pray that the same be set
aside .

14) THAT I a advised by the Advocates on record for the for the Applicant and I
verily believe the said advise to be sound that the Procuring Entity breached
Sections 31 and 39 of The Public Procurement And Disposal Act, 2C05 ("The
Act") and The Public Procurement And Disposal Regulations 2006 ("The
Regulations") as follows;

d)

a) The Appiicant responded to the invitation, applied and submitted the pre-
qu alification qu e s tionnaire fo r contrac tors .

b) The Public Procurement and Disposal Act, 2005 under Section 31 provides
for the statutory criteria for qualification of persons to participate and to be
awarded contracts for procurement.

c) Section 31(6) requires that the provisions of Section 39 of the Act also be
adhered to during the tendering process.

d) The Act is perfectly clear at section 3i(6) that the only pre-conditions to be
followed during the tendering process are those set out in the Act itself,
specihcally in Sections 31 and 39.

e) The wording and object of Section 31 are clear and are underpinned in the
pre-qualification questionnaire which ail interested bidders were required to -- -'-
fiII.

f) That Section 39(2) atso provides arr avenue for the Minister to prescrib
preferences or reservations that would disqualify a bidder.

d That no preference was prescribed or reservations prescribed by the Minister
3



1s)

16)

t7)

18)

1e)

20)

2t\

in respcct of this particular contract'

h) The only ver-lid and lcgal criteria for eligibility is the criteria set out in Section

31 of thc Act, ancl til--re mand.atory requirements set out in the letter of 5th

March. 2Ol4 were not in consonaltce with the provisions of the Act arid as a

consequence and of necessity must give way to the mandatory statutory

requirenrents.

TTIAT I verily believe that the basis of rejection of its bid is contrary to the

Constitution of the Republic of Kenya, the Public Procurement and Disposal

Act, 2005, and the Public Procurement and Disposal Regulations, as a
consequence of which the Applicant has suffered loss and damage by virtue

of being disqualified based on criteria not recogt]ised by law.

TIIAT I verily believe that the Applicant was denied its right to a fair
opportunity to compcte with the other bidders on a level playing field, which

hai resutted in financial loss on the part of the Applicant'

THAT I am advised by the Advocates on record for the for the Applicant and

I *.ity believe the iaid advise to be sound that the Procuring Entity
breached Article 227 of the Constitution of Kenya 2010 ('The Constitution")

as there was lack of transparency and accountability'

THAT I am advised by the Advocates on record for the for the Applicant and

I "".ify 
believe the said advise to be sound that the basis of rejection of its

bid is based on breach of duties imposed by the Constitution, the' Public

Procurement and Disposal Act, 2005, and the Public Procurement and

Disposal Regulations on the Kenya Pipeline company Limited.

TIIAT I am advised by the Advocates on record for the for the Applicant and

I t"trly believe the said advise to be sound that the Procuring Entity by dint
of Article 2 (1) of the Constitution is bound to uphold the Constitution and

by Article Zil'abtae by the Public Procurement and Disposal Act, 2005, and

the Public Procurement and Disposal Regulations'

THAT I am advised by the Advocates on record for the for the Applicant and

nr".ify believe the saii advise to be sound that the Procuring Entity is bound

by the constitution, the Public Procurement and Disposal Act, 2005, and the

Public Procurement and Disposal Regulations uphold the rules of fairness

and transparency throughout the procurement process'

THAT I am advised by the Advocates on record for the for the Applicant and

I "".rfy 
believe the said advise to be sound that the procedure adopted by the

Procuring Entity in changing the submission date and preliminary
evaluation was not transparent and was contrary to the object and spirit of
public procurement as set out in Article 227 of the Constitution as read

together with Section 2 of. the Act.

22\ THAT I am advised bY the Advocates on record for the for the Applicant and

I verily believe the said advise to be sound that Article 227 of the

Constitution is mandatory and requlres that sets out the follorving

requlrem ent every State organ or anY other public entitg to contract for goods
is fair, equitable, transparent,

4
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co mp etitiu e and co st- e ffe ctiu e.

23) TIIAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that Section 2 of the Act requires
the Procuring entity to attain the objectives ;

(a\ economu and e.fficiencu;
(b) promote competition and ensure that competitors are treated fairly;
(c) to promote the inteqitu and fairness o.f those procedures;
(d) and accountabil and

(e) to increase public confidence in those procedures

24) TIIAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that in coming up with the
procedure and criteria for evaiuation of tenders in this procurement, the
Procuring Entity was under a Constitutional and Statutory obligation to
ensure that the procedure and criteria adopted was in conformity with the
objects of the Constitution and statute.

25) T'IIAT' I verily believe that in this case, the Procuring Entity failed to inspire
public confidence by disqualifying the Applicant due to

(a) a perceived failure to meet the requirements of the tender
process,

(b) the Applicant had successfully passed the pre-qualificatiort
stage.

(c) The reasons set out by the Procuring Entity for this
disqualification defeats the very objects of the Constitution and
statute.

(d) The reasons set out by the Procuring Entity for this
disqualification shows a lack of transparency and accountability
in the procurement process.

261 TH.A,T I verily believe that in this case that basis of. rejection of its bid is
contrary to the Constitution of the Republic of Kenya, the Public
Procurement and Disposal Act, 2005, and the Public Procurement and
Disposal Regulations, as a consequence of which the Applicant has suffered
loss and damage by virtue of being disqualified based on criteria not
recognised by law.

27) TIIAT I verily believe that in this case that the Applicant was denied its right
to a fair opportunity to compete with the other bidders on a level playing
field, which has resulted in financial loss on the part of the Applicant.

28) TttrAT I verily believe that in this case that there was failure to promote the
integrity and fairness of procedures in evaluation criteria

29) TIIAT I am advised by the Advocates on record for the for the Applicant and
----I verily believe the said advise to be sound that in keeping with the

provisions of Article 227 of the Constitution as well as Sections 31 and 39 of
the Act, the requirements that a Procuring Entity can give are only those as

5



30)

31)

32)

36)

37)

33) THAT the Procuring Entity, however, did not accept the Articles and
Memorandum of Association of the Applicant as proof of that fact and to this
end disqualihed the Applicant on the basis that it did not provide a separate

Certificate of Registration as a contractor.

34) THAT I am aware and state that the Indian legal regime did not provide the
applicant for provide a "separate Certificate of Registration as a contractor'
u.ra tfr. only legal proof of this fact was the Articles and Memorandum of
Association of the APPlicant.

3s) THAT I verily believe that the procurement procedures, when inviting
&presslons of interest from local as well as international bidders, must
reipect and acknowledge the various laws provided in different countries so

u= io 
"r1"rre 

that the procuring process is one that is both fair and integrity-
based.

set out Section 31 and 39 of the Act.

THAT I am advised by the Advocates on record for the for the Applicant and

f u.nfy believe the said advise to be sound that the Procuring Entity provided

unusual requirements to the tendering process, one of which was that
Applicants were required to produce "CertiJicate of Regtstration @s a
contractor in the countrg of operattotu for f,oreign firms"'

TIIAT I am aware and state that the Applicant as a Company registered in
Irtdi'r" is permitted by law with to perform contracting work in terms of its
Articles 48 to 51 of the Memorandum of Association and that there is other
registration as a contractor.

TTIAT I am aware and state that Articles 48 to 51 of the Memorandum of
Association of the company cleariy set out that the Applicant could legal1y

conduct contracting *o.k as "structural Engineers, Ciuil Engineers, Hydraulic
Engineers, Maine Engineers, Chemical Engineers, Aeronautical Engineers,

feitite Engineers, Automotiue Engineer and all and euery utork connected with
ttte same".

THAT I verily believe that by not taking into consideration the company law
r.gi-" and rlquirements that the Applicant's own country imposed on it, the
Procuring Entity failed to provide a fair procuring environment.

TIIAT I am advised by the Advocates on record for the for the Applicant and
I *.iV believe the said advise to be sound that there was irregular variation
of the date of submission contrary to section 53 of the Act'

38) THAT I am advised by the Advocates on record for the for the Applicant and
I veri$ believe the said advise to be sound that Section 53 of the Act outlines
the circumstances under which alterations may be made, as well as the
exact manner in which this procedure should be undertaken.

39) THAT I am advised by the Advocates on record for the for the Applicant and
i 
""rity 

believe the said advise to be sound that Section 53 of the Act clearly

6



sets out that any amendments made either at the request of a bidder or on
the Entity's own volition, must be in the form of an addendum.

4Ol TIIAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that the Act leaves no room for
other forms of amendments to be added to the tender documents.

4l) TIIAT I am aware that the Procurement Entity through its Request for
Proposal to the Applicant dated 5e March, 2014 set the deadline for
submission of proposals as 17ft April, 2014, whereupon the tenders would
be opened "immediatelg tlrcreafter in the presence of tenderers or their
representatiues" uho wished to attend.

42) TTIAT I am aware that the Procuring entity in the course amendment and
clarifying various issues all along Complied with the law to the letter,
sending an Addendum to the Applicant when an alteration was made as to
the date of submission in Addendum Number 4 dated 10ft April, 2014.
Under item number 42 that '6The tend.er submission date has been
extended. bg 3 weeks frarn X.Vn Aprtl 2AL4 to $th NIag ?Otr 4 at the so,itte
place andtime". (See page 233-258 of Annextures).

43) THAT I am aware that some bidders continued to ask for an extension of
time, but the Procuring trntity declined any further extension to the tender
submission date.
(i) In Addendum number 5 dated 17th April, 2014, items number 72 and 76

reiterated that Addendum 4 No. 42 still stood. (See page 259-295 of
Annextures).

( ii) In Addendum number 6 dated 30th April,2014, the Procuring Entity
reiterated that the deadline would remain 8th May,20i4. (See page 296-3O8
of .dnnextures).

(iii) Lastly, the Procuring Entity released to the bidders a letter dated 15th May,
2014, altached to which was a document titled Addendum 8. Item Number
28 of Addendum 8 stated with regard to the extension of the deadline that
"Refer addendum No. 4 and no further extension will be granted". The
Procuring Entity remained consistent in its issuing of Addenda until this
date. (See page 318-328 of Annextures).

I arrnex hereto copies of the above documents in a bundle and marked *KK,-74-KI<

20.

,+41 TH.{T in breach of the Request for Proposal terms, the Procuring Entity,
Sixteen Hours (16) hours to the set submission date of 86 May,2Ol4 issued
a letter dated 7th May, 2014 informing all bidders that the tender submission
date had been extended from 8tr' May, 2074 to 15e May, 2014. I annex
hereto a copy of an E-mail received in a bundle and marked "KK-Z7". lSee
page 329 of Annextures).

45) TH.{,TI state that the change of the set submission date did not take the
form of an Addendum. )

TTIAT I am advised by the Advocates on record for the for the Applicant and
I verily believe the said advise to be sound that an amendment was irregular

7
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47\

4B)

4el

as it was issued in the form of a letter rather than an Addendum, the same

cannot be said to be valid per section 53 of the Act'

THAT I am advised by the Advocates on record for the for the Applicant and

f "* V believe the said advise to be sound that by the letter dated 7e May,

ZOl4ihe procuring Entity deliberately failed to adhere to its own Request for
Proposal terms.

TTIAT I am advised by the Advocates on record for the for the Applicant and

n "rify 
believe the said advise to be sound that in consequence, public

confidence in the whole procurement process was seriously eroded contrary
to Article 227 of the Constitution as read together with Section 2 of. the Act

and in the circumstances, the rejection of the Applicant's bid ought to be set

aside/nullifted.

TI{AT I state that the purported extension of the deadline by the Procuring

E"ttty dealt great haim to the Applicant as it had already taken the

necessary steps to ensure that it had procured and secured the tender
security ior uSo 500,000, from a reputable Bank operating in Kenya which
tender security was valid for 150 days from the date of tender opening which
had been set as 8th May, 2014. This was a back to back alTangement with
Applicants bankers in India with the reputabie Bank operating in Kenya'

THAT I am advised by the Advocates on record for the Applicant and I verily
UAi.u" the said advise to be sound that the Procuring Entity's action to
extend the deadline by letter on the 7tt'of May,2074, Sixteen Hours (16)

hours before the set deadline, was in breach of Section 55(3) of the Act'

THAT I am aware that the Applicant's representative had already travelled to

N"itoti with the sealed documents and did not have time to extend its
Tender security so as to comply with the new deadline set by the Procuring
Entity. This was a back to back arrangement with Applicants bankers in
India- with the reputable Bank operating in Kenya. I annex hereto a copy of
the Applicants representatives passport in a bundle and marked "I{K-22"'
(See page 33O of Annextures).

THAT I verily believe that this action was occasioned a situation of lack of
iairness on the part of the Applicant by the Procuring Entity'

THAT I wish to state that the Procuring Entity in changing the tender
op""i"g date through non-transparent means, the Applicant was unable to
rectify its tend"er se&rity. The Procuring Entity's nbn-transparent means of

S 1) THAT I am advised by the Advocates on record for the Applicant and I verily
believe the said advise to be sound that the Procuring Entity's failed to
extend the submission deadline as necessary to allottt the amendment of the

tender documents to be taken into account in the preparation or amendment of
tenders.

so)

s2)

s3)

s4)

8



extending the tendering period was then used as grounds for the
disqualihcation of the Applicant's tender as the Applicant's security fell short
of 150 days due to the new date of submission.

55) THAT by its said conduct, the Procuring Entity deliberately misled the
Applicant and then failed to properly evaluate its tender. The said conduct
by the Procuring Entity was improper, unreasonable and illegal.

56) TIIAT by its conduct aforesaid, Procuring Entity again failed to ensure that
it applied the principles of fairness, transparency and accountability in the
preliminary evaluation.

57) THAT it is clear from the foregoing that the manner in which the Procuring
Entity conducted itself was contrary to the nationai values and principles set
out in Article 10 of the Constitution.

58) THAT by as a result the Procuring Entity's conduct complained above, the
Applicant has suffered loss and damage as follows;

(r) Financial loss in expenses;
(j) Loss of reputation;
(k) Loss of opportunity to participate in the biggest undertaking in Kenya

Vision 2030 Development.

59) THAT I am advised by the Advocates on record for the Applicant and I verily
believe the said advise to be sound that the said conduct further
contravened the Applicant's right to administrative action that is reasonable
and procedurally fair contrary to the provisions of Article 47 of the
Constitution.

60) THAT the Applicant requests that this Honourable Board be pleased to order
a fair administrative action by the Board in this matter in terms of Article 47
of the Constitution of the Republic of Kenya.

61) THAT the facts deposed to herein are true to the best of my knowledge, save
for facts deposed to on information and belief the sources whereof and
grounds have been disclosed respectively.

SWORN at NAIROBI by the said
KISHORE KOMANDURT
This .day of 2Ol4

BEFORE ME

)

)

)

)

)
)

)

)

)
)
)
)
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DRAWN & FILED BY:-

MUMA & KANJAMA
ADVOCATES,

MAENDELEO HOUSE,
3RD FLOOR, MONROVIA STREET,

P.O. BOX 528-00100
NAIROBI.
E mail: Info (Dtnumo'kani ama, c om

TO BE UPON:-

KENYA PIPELINE COMPANY LIMITED
PIPELINE PLAZA
SEKOITDI ROAD
OI.F NANYUKI ROAD,
INDUSTRIAL AREA
P.O. BOX 73,442-o,o/2o,0
NAIROBI.

E MAIL: info@kptc.com
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POWHR TRATSMfTESSB#N LE fuT ETHD
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ISO gOOX CERTIFIED CONflPANY
KALPATARU POWER TRANSIUIISSION LTD
Kenya Projects
P.O. Box 66484-00800
Nairobi, Kenya
Tel: +254 20 3740351t3140376
E-Mail : kptl-kenya@africaonline.co.ke
Website : www.kalpalarupower.com

@

J
t:J-

1
-:4:il

lntemaiional Projects
Kalpataru 9yl"rSy, Opp. Grand Hyatt
Santacruz (E), Mumbai aOOOSS, tnOia
Phone: +91 22 3064 SOO0
Fax: +91 22sOU2SOO :/
E-Mail: lntlmktg@kalpatarupower.com

Ref : -KPTL IPL/BDD /Ot I I 4

The Managing Director,
Kenya Pipeline Cornpany Ltd,
Sekondi Rd, off Nanyuki Rd, Industrial Area
P. O. Box 13442-OO2OO,
Nairobi. Kenya.
Tel +254-20-6532244
Fax: +254-20-650438
E-mail: pm@kpc.c.o.ke

(Assistant Vice Prebident)

-:.1.J

't:l

.:l

Date:20.03.2014

I

sub:Tender Document No.: SU/QT/032N/i3for "Proposed Line-r Replacement project of rhe Keny-aPipeline Cornpany Limited,, \

Dear Sir,

This has reference to the abovewherein due date for submission of tender is on 17.04.2014.

we 'wouid like to submit that we are seriously interested to prepare a comprehensive a,d co,rpetitive l..iciagainst the subject ten'der, as such it requires proper understanding witrr respect to various i,rplicatio,s cirdesign' engineering, execution methodology, spread requirements and coril,rercial aspects. Alsc.r, we arein process of gathering various techaicai ancl commercial inputs frorn our lnter:ratio,alAJationalsubcontractors/veirdors, rvhich may take at ieast another r"n(io) weeks to prepare a cornpetitive bid.

In view of above, we request you to kindly extencl the clue date of subnrission of bicl tiil26.06.2014.

We assure you our best services at ali time.

Thankine You,

Your's Tr:ly,

For Kalpataru Potver Transmission Ltd.
t) ,'' IAia',{L/' \ "/ r..

Sarotra SK ,..

E{
f,1:1

sl

-J

:n
l-$1

it[.6iii]i'Gi
,r.i!oll

works & Regd' office: l0l, part-rll, G.I.D.G. Estate, Sector - 28, Gandhinagar 3g2 028, IndiaPhone: +91 79 2321 4000. Fax: +91 .?g 23Zt tglt t ZlZl tiSS
Website: wrilw.kalpatarupower.com
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KALPATARU POV/E R TRANlSl,llSSl ONI Lli\4lTED
ln{rosiruclure Division
71, Kolpoloru Synergy, Opp. Grond Hyotl,
Soniocruz (E). Mumboi - 400 055. lndio.
Tel -r91 22 3064 5000
Fox *91 22 3064 2777
e-moil : infroslructure@kolpoioru.com
www. kol polorupower.com
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The rvt\aging Director

Kenya Pipeline Company Ltd.

kenpipe Plaza, Sekondi Rd,

Off Nanyuki Rd, lndustrial Area

P.O Box 13442-O02OO

Nairobi, Kenya

5ub PROPOSED LtNEl REpLACEMENT pROJECT (TENDER NO. SU/QT/O32NA3)

REQUEST FOR EXTENSION OF BID SUBI\4I5SION DATE

Dear Sir,

We refer to your addendum No.4 & 5 dated April 10 and 17th, 2014 concerning the above project.

We are currently working towards submitting a competitive bid, and would--liks Lq seek your kind
undersilnding for you to grant us a further 3 weeks, from your current extension ciate of Sth of 1"4a.1; 2C14.

o We require additional time to fully absorb and adjust the clarifications of addendum 4 & 5 into bur bid

documents and also give the vendors & subcontractors time to adjust to your clarifications.

o Our Vendors and subcontractors have requested us for more time to enable them accurately submit to
us accurate and competitive priclng. This will be greatly beneficialto KpC.

We are looking forward to partnering with KPC on this project, and in the spirit of partnership we seek your

understanding in granting us an additional three (3) weeks, from May 8 to tv1ay 2gth,20L4. The extension will
enable us submit a good technical and financial proposal for the benefit of KpC.

Looking forward to your positive response,

Yours Faithfully,

For Kalpataru Power Transmission Limited

Sanjay Gupta

GeneralManager

Date:April Zl't,2014

Ktun 20t4

C.C. Procurement Manager

Chief M anager Technical

Fociory & Regeslired Office: l0l, Porl ltl, G.l.D.C. Eslole, Sector-28, Gondhinogor-382 028, Guiorot, lndio.
Tel.:+91 79232]4000 B Fox:+9.l 792321 1951/52/58/60/il/66/68/7.l c E-moil : kpti@kolpotorupower.com
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PP(€)A FueLtc Pnocu REN4 ENT OvEnstt;ur AUTHoR!rY
7.-a. *t.trf a.,>c+olez 2. ? n o . o 

"' 
e*c e cz t

Te I e p ho ne: + Z9 (mO\ 3244000, 22137 M, 221 3707

Far :+254(020) 2213105, 32M377, 3244277

E-mail: i:rfo@PPoa.go.ke
Website: www.PPoa.go.ke
Wher-r replying Please quote:

Ref" PPoA/ L laz 137(s)

Justin Bundi, CtsS
Clerk of the Nationa-l AssemblY
Clerk's Chambers
Nat.ional AssemblY
Parliarnent Buildings
hIAIROBI

\u

National Banl< Building, 106 Floor
Harambee Avenue

P-O. Box 58535-00200
NAIROBI

KENYA

22"d August, 2OL4

PIPELINE
PROJECT

complainant
documents

t

Dear

A BRIEF ON

COR.PORATION

I

:r PROCUIT.EMENT PROCESS OF KENYA

LINE ]. CAPACITY ENHANCEMENT

,l

(MOMBASA _ NAIROBI PETROTEUM PIPELINE}

Reference is made to your letter Ref: KNA lPlClCoRP/ 2ol4/ (1 15) dated

4rhAuggst, 2014 on the above subject and wish to inform yQu as follows:

1. PPOA received a letter on 24'r, April, 2013 requesting the Authority

to investigate the process as a matter of urgency to enstlre that the

procurement law is uPheld-

2. The Authority , acting within its mandate pursuant to Section 49

a_nd l0I of the Fublic procurement and Disposal Act, 2005 (the Act)

PPOA vide letter Ref. No. PPOA/COIVIP/30/ 15 VOL' III T /Y (2\

dated 29tr, April, 2013 requested for response from Kenya Pipeline

Corporation (KPC) on the issues raised by the

accompanied by documentaSr evidence of various

related to the pxpression of lnterest (EOI)'

.1

,.1



3. KPC submitted its res;ponsc zrnd the documents vide Ietter Ref. No.
PR/co/ 15 clatcd )Qttt May, 2013. Upon analysis of the same ppoA
raised various issues rcgarding the processing of the EOI vide ietter
Ref. No. PPoAlcloMP/30l09 Vol. IV (t2) datect t4th June, 2ot3
and requested for response on the iSsues including demonstrations
of actions I{PC would "1gr$egtake to.address the anoma-lies cited in
the letter 'f. J*%t{

4. KPC responded to the i".!.-fu raised in a letter dated pR/co/15
dated 23,a July , 2073. {:"

5. PPOA had furt]rer queries with the KPC response and vicle letter
Ref- No. PPOA. 4130/15 Vol. III (24]} dated 23,d August, 2ol3
advised and reiterated that KPC address the outstanding issues
raised in PPOA lettr:r of 14th June, 2013. KPC was further advised
to take such steps to ensure that the subject trOI is processed in
accordance r,r,,ith the conditions prescribed in the EOI document
and within the confines oI the procurement Act the public
Procurement and Disposal Regulations, 2006 (the Regulations).

6.. In their letter Ref. No. PR/co/15 dated 3'o october, 2013, KpC
conl-rrmed that they had so far complied with all the requirements
of the Public Procurement and Disposal Act, 2O05 together with the
Regulations made there under and the project consultant 'uvas
finarizing on the tender documents (RFp) to be issued to the
prequalified firms. Further to their response, KPC pointed out that
this is a very important pro-lect not onl,v for KPC but for the country
at large. The Mombasa- Nairobi pipeline (l-rne L) r.v]1155 KpC intends
to replace was constructed and commissioned in l97B with a
design lifespan of 25 years, which ended in 2003. The Line has
been in use for 34 years, and according to an in-iine inspection
survey done in 2010, the line is substantially corroded in most
sections of the pipeline and urgently requires replacement.
consequently the cost of maintaining the pipeline has become
extremely high. Furtherrnore it has become a hea-lth hazard. with
numerous pipe bursts with the latest reported in July 2013.

2



7 PursuarrttoPPOACircularNo.4l2oogof24l]..June,2oo9on
Procurement Planning and Reporting Requirements' KPC is

expected to submit to .the Authority its Quarterly Report on the

subject tender in the 14s of October' 2Ol4'

M/" Rich Productions Limited (the Petitioner) hled a judicial review

oftheEolunderPetitionNo.lT3of2ol4attheHighCourtof
Kenya,Nairobionl2ftApril,2o|4seekingforadeclarationthat
theprocurementproceedingsinrelationtotheproposed
construction of Mombasa Nairobi Petroleum Products Pipeline

including but not limited to invitation ancl expression of ihterest'

SubSequentrequestsforproposal/tenderfortechnicaland
financial bids for the proposed construction of Mombasa Nairobi

petroleum products Pipeline were unconstitutional, illegal and

irregular

g. The pet-ition .was subsequently dismissed a{ter it emerged that the

petitioner was guilty of materia-l non-disclosure by presenting one

sided. evidence couched to deceiving the court' It was held that t].e

petitioner was a brief case company which admitted that it did not

have the requisite experience or hnancia-l capability to tender for'

'constructionofthepipetine.ThepurPoseoftheEolwastoweed
outbriefcasecontractorsandmiddlemenwhodidnothavethe
capacity to carry out the works required but whose participation in'

theprocesswaslikelytoleadtowastageofpublicresotlrces..

l0.ThereweretwoadministrativereviewslrledattheAdministrative
Review Board (ARB), Review Applications No. 19 l2o|4 of 3oth May

2Ol4 lodged by M/s Ka-lpataru Power Transmission Limited and

ApplicationNo.23l2oi4ofllfiJune2ol4lodgedbyM/sChina
Petroleum Bngineering & Construction Corporation chaltenging the

award of the tender to the successful bidder by KPC. The Review

Board dismissed both applications as it observed that there was

absenee of proof of neither breach of any of the provisions of,

theAetortheRegrrlationsnorofArtiele22Tofthe
constitution. copies of the ARB decisions are hereby submitted

B
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11.Taking into account the ARB's decision and the High Court's
judgrnent, no party has raiseci a-ny further queries in relation to the
Mombasa-Nairobi Pipeline.

Yours

M. J. O. Jurna, MBS
DIRECTOR GENERAL
(Encls)

4
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ZAKHEM ZAKHEM INTERNATIOh{AL CONSTRUCTION tTD.
Civil and Mechanical Engineers & Contractors

Clerk of the National Assembly
Clerk's Chambers
National Assembly
Parliament Buildings
P.O. Box 41842-00100
NALBAE]

27th September, 2014

Our Ref: ZIC-AD/007 41 14lLRl AA

aa

Outering Road, Opp. G.S.U. Headquarters
P.O. Box 41 195 - 00100 NAIROBI - KENYA
Tel: +254 57 251312819, +254 20 8562 1 1 3

E-mail: zakhem@africaonline.co.ke
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Dear Sir,

SUB APPOINTMENT OF I\JIR. WAWERU GATONYE TO APPEARANCE
BEFORE THE PUBLIC INVES-TNflENT COMMITTEE ON BEHALF OF
MR. IBRAHIM ZAKHEM OF ZA}(I.IEM INTHRNATIONAL
CONSTRUCTION LIMITED

Your letter of invitation dated lOrh September, 2014 and the summons dated 24th
September, 2014 refer.

We have noted from your letter and summons that you require the attencjance of the
lVlanaging Director to adduce evidence on the procurement process of Kenya Pipeline
Company Line 1 capacity Enhancement Project (lMombasa-Nairobi Petroleunr Pipeline)

As earlier communicated to you the Managing Director is currently out of the country and
shall not be available on 1't October.

l-lowever, [r1r. Waweru Gatonye, advocate is authorized by the MD to appear before the
committee both aE-aTtbTfr6y anTprincipal on behalf of the Mlanaging Director and
Zakhem lnternational Construction Llmited. The advocate as you dre aurare is fully
conversant with the said procumbent process in so far as it relates to the company.
Previously he represented the company before the Public Procurement Revlew Board
when the tender was challenged by other unsuccessful bidders

ln case you require any further clarification, please do not hesitate to contact us

Yours faithfully,
For: ZAKHEM INT TIONAL CONSTRUCTIONI LTD



CC:

1. ltlr. Edward Ouko
Auditor General
Kenya National Audit Office
Anniversary Office
NAIROBI

2. Mrs. Esther Koimett
lnvestment SecretarY
The National Treasury
NAIROBI

3. Mr. Edward Ngigi
Ag. lnspector General
lnspectorate of State Corporations
Office of the DeputY President
NAIROBI

4. Waweru GatonYe & Co. Advocates
Timau Plaza,4th Floor
Argwings Kodhek / Timau Road Junction
P.O. box 55207-00200
NAIROBI
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CHINAWU Y[ CO., LTD.\rl7

Top 225 lnternational Contractor (ENR)
Kenya Branch OfflceAddress: China Wu V, Nyangumi Road, Kilimarri, Nairobi P.O. Box: 49282-00100, GPO

fel.: +254-2O-2653333 Fax. +254-20-2653333 E-mail: chinawuyikenya20l3@gmail.com

September 16,2O14

Clenk of the l,lationaiAssernbly
Clerk's Chambers, National Assembly
Parliament Buildings
F.O.8ox41842- 00100

NAIROBI

I ii t',;' ;jij ir;.
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Dear Sir,

RE: INVITATIOIV TO APPEAR BEFORE THE P!.jBLIC INVESTMENTS COMMITTEE

We refer to the captioned and to previous pertinent correspondences particularly your letter to us

REF: NfuPIC/CORR/2}141 (135) DATED Bth September, 2014 which we have received and whose

contents we have noted.

We have previously been invited to appear before the Honorable Public lnvestment Committee and

by our letter to you dated August 22"d 2014, we gave our position in this matter, a position we would

like to retaliate in this letter.

The Kenya Pipeline Corporation's Proposed Line 1 Replacement Pipeline Tender No.

SU/QTi032N/13 was advertised and we participated. After all the tendering processes, we were

informed that unfortunately we were not successful. We have no objection to what has been decided

by the Kenya Pipeline Corporation and we do not intend to pursue or participate in this project or any

matters related to it. We however think it is a good project for the country and hope it will be executed

as planned so that it can benefit the country and more particularly the energy sector. We look

forward to enhanced cooperation with the energy sector of Kenya in the future and hope to contribute

to its groMh.

We also stated in our previous letter and wish to retaliate here, that since we do not have any further

submissions to give apart from what has been stated in this letter and since we do not wish to take
precious time of the Honorable Public lnvestment Committee, We are requesting that you to excuse

us from the meeting scheduled to be held on the 24th Sept. 2014 by the committee.
s

Your kind consideration will be highly appreciated

Yours faithfully,

jl

Liu H

Managing Director
China Wu Yl Co. Ltd

(11
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CHINAWU YI CO., LTD.fl

Top 225 I nternational Contractor (ENR)

Kenya Branch Office Address: China Wu Yi, Nyangumi Road, Kilimani, Nairobi P.O. Box:49282-00100' GPO

Tel.: +254-20-2653333 Fax'. +254-20-2653333 E-mail: chinawuyikenYa20 13@gmail.com

August 22,2014

YOU R REF: NtuPIC/CORR/20'1 4/(1 1 3)

Clerk of the National AssemblY

Clerk's Chambers :,.-- ' r, .

National AssernblY

Parliament Buildings

P.O. Box41842 - 00100

NAIROBI

Dear Sir,

( bo 'a 
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RE: I OhI TO AP EFOR. EPU VESTM C MM

we refer to the captioned and to your letter of invitation dated 14th of August 2014 which we received

on the 21't of August, 2014.

It is noted that your invitation relates to the Procurement of Kenya Pipeline Corporation Line 1

Capacity Enhancement Project (lVlombasa-Nairobi Petroleum Pipeline) which the Parliamentary

lnvestment Committee is investigatlng'

The subject tender was first advertised as an expression of interest (Eol) for the construction of the

proposed lr/lombasa-Nairobi Petroleum Project, on Wednesday 16th January,2013 in the local

newspapers and the same closed on the 28th Febru ary, 2013. We submitted our application for

pre-qualification and by a letter dated 25th April,2013 the procuring entity (Kenya Pipeline

Corporation Limited) notified us we were successful and therefore pre-qualified to tender.

Request for proposals documents were issued to us on the 5th ftlay, 2014 and we submitted our bid'

We subsequenly received notification from Kenya Pipeline Corporation on the 26th May, 2014

informing us that we were not successful in the tender

We have no objection to what has been decided by the Kenya Pipeline Corporation and we do not

intend to pursue this project anymore. We believe that the tender is a good project for the country and

hope it will be executed as planned for the large public good and particularly the energy sector. We

look fonruard to enhanced cooperation with the energy sector of Kenya in the future and hope to

contribute to its groMh

- since we do not have any further submiss'rons to give apaft from what has been stated in this letter

and since we do not wish to take precious time of the Honorable Public lnvestment Committee, we

therefore sincerely request you to excuse us from attending the meeting scheduled to be held on the

26th Aug. 2014 bY the committee.

*'Tr\'g
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Kindly consider our request.

Yours faithfully,

r
ffi Ld+

[' 1i L' ''' I

Liu Hui
Managing
China Wu

Cc.

t j i-.. )
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1. Mr. Edward Ouko

Auditor General

Kenya National Audit Office

Anniversary Offlce

NAIROBI.

2. Mrs. Esther Koimett

lnvestment Secretary

The NationalTreasury

NAIROBI.

3. Mr. Edward Ngigi

Ag. Inspector General

I nspectorate of State Corporations

Office of the Deputy President
NAIROBI
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REPUBLIC OF KE}IYA

OF'F.ICE OF' TT{E ATTORNEY-GENERAI,
&:

DEPI\R.T"MET{T CIF' JUST'ICE

lilrc,x
6

AGlcONF /1.4 /Ls3 /3 V0L.rr

Mr. |ustin Bundi, CtsS

Clerk of the National Assembly5'
National Assembly
Parliament Buildings
P.0. Box 418+2 - 00100

Dear

i'i i,r i:..::'i i:ii:KE:
.2

RANCE tsEFO R.E .THE..PUBLXC X

22nd 0ctob er 2OL4

MMITT'EE

ILeference is hereby made to your:letter NO. KN
;''r!. rr; _'-" i -! i' '-,:rr

A/PIC/C0RR/201.+/ (1541 dated 10th
October 20L4 tn which you requested for a briefing on a numbbr of issues.

I

1,. , ., , ::...!,.-."::.,. ,: i .. .t . ,-+:, -, .:j:lj .,

r:i i-il:ii;;iiii':The.Office;ofi.the,Attbrney.General;draws its manddte from Article 156 of the Constitution-

i ; i ir i ri.:i'::; r t, Co.riio nations'on l egislative and other l egal matters
,. 1,

:'i i. i::r'i;i-i::i-i:ir l,;c;rJ N,egbtira,ting,.r dlafting;r.vetting*rand interpretihg
-,..,:r:',i; r:i ,li,;;, l;ii',i-{agreements and=treaties'forrAnd on behalf of ihe

'", , ,, l'r' i,. ^:, , .. ;- . ..

C oniirissions
. ti .si.--orrl,.i i:r: :

and State..;..,,,,,,,i .,

i

essary'fqL 1h9-gffectjVe discharge of thq.., I .,.
e'Attorney-Geheral. " .: ,i '""''l '" "

i
i

role:haS

We the

.-'.

. 1; 1 1,;1;. ;1;,.'i.1 1 {l;iLl i Perfo'nmin g.,anfrl functi oniiasi :may be nec
., :-:l ii;*-;i ;.,;:;ii:-i'-dr,[ties,and th9 exglcise of the powers of th

i

: .", : a i r i- r,.: i = 
[t.j s iru th at;resp e c-tr that;we,b.eli eve: o u.r o vers i gh t

i i: : i i: ii-,.tli nsight ron thbjte.,ndei,pf o ces sr he.rOin :m enti o ned.
raised as follows. ,

been,called upon to provide Sorre'.ir,, ,,

refore add.ress the four questions::

',.:.j-1ili:jr:-I.I..='.,l.:':,l:llSHERIAHoUSE,rraneunnirawnur.-.?:

.,. i;r: ;r...r,.r;.:'.: -r!i:!!.,;rii:;:,..; ;'r:,...;.,: :r' E-MAIL: info.statelawoffic@kenya.go.ke, IVEBSITE: .www,attOrney:geireral.go.ke
ri

--- L. .', '.- .':' ';t. , , DBp,qRfI\,iENt of .lusudp 
I

, ,!,!,]i.....,:;:.':. CO.OPERATIVE BANK I.IousE;irarusemsslE AVENUE ..

.- . r ;-..-.: p.O..Box 56057-00200, liairobi- KenyaTEL: I,lairobi 2224029 I 2240337
- ,'- - E-MAIL:iegal@ustice.go.keWEBSITE:wwwjustice.go.ke

w. tgISO 9001 : 2008 Certified
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t*, Whether the two procurelnents were done in accordance with the provision of

the public procurlment add Disposal Act 2005 and Procurement RegulationS.

In accordance with the Public Procurement and Disposal Act, a person is qualified to be

awarded a contract for procurement only if the 'person has the necessary qualifications,

capability, experience, resources, equipment and facilities to provide what is being

procured among other criteria.

These criteria are normaily provided for in an Expression of Interest request or in a

document titled Request for Proposals IRFPJ by the procuring entity' According to our

research, the Kenya ilril*ryr ciocument was available to all bidders through an advert on

24s July 20L3.

We. have also established that the Kenya Pipeline Company Limited J'ender for the

Construction of the Nairobi-Mombasa Petroleum Pipeline (Replacement of Line 1l

commenceci with an expression oi interesi wirereby 21r firms urttierweiit detaiierj technical

evaiuations. . i r--'-a=:::' . ,'.,.,; '-:::':.1 : -i -

internationai tender process which included evaluations at the technical and financial

levels separately for tire Kenya Railways l'enrier and it appears that the due legal process

was also followed by the I(enya Pipeline Company. I ,

.1
M/S TSDI/APEC/EDON who scoreci the'highest ar:the technical evaluation stage 2nfl 2l5e'='-r

- r-'| ' ' 'r 'r ' ,rest"in:thefinancial:bid-wasawarcledtheteriderattheirbidpriceof US&41,184,638''
l' '' 

- 
ijli;;Xi;:,ff"fi"1;il:l;" to au bidcrers was done on 1e,h May, 201.4. .. '

td,with the winning bidd'er, a c,g,lll.qgi.W,qs sign'ed on thd 3'o I|I,i,,..,,-, i:ii.:, ir
201+

, the.r , ,' ,,,i.iI't,siibulU, be,no.fa.llthat in.the Hi[h. Court Application _No.267 .of 
2AL4 they uphel_{

''. j ,.-lecision,of.:tn-e Iublic'Pr-ocureinilt Aciministration Review Board 'of 6s Tune, 2014'- '

. : .. whereby they held.inter alia.,that;the contract: dated..3t4 June,- 2014 was signed:in:'

.: -: - r r;accordance:.with,.tii€rProVisionS,df Section 68[2), of the Act as read together with the

Provisions of section 67(1)cjf theAct. i. :':;'; r-: ' '' : ' t . ,i r:.::l

cate and it apPears thatIn the case'-bf.the'Fipeline project the documents provided indi
after proper due legal process the tender was. awarded to,

Construction Corporation on 3'd iune 2014

i 7:lri tliis jnstan-ce,alsb,the"High,Court in Petitioh No. 173 of 20,14 dismissed a petition blou-Cht 1

,:,:,rbefore it:oii,the:basiS that the;proiess had been carried out in:violation of the constittrtion: i'''
r .and the |2qr-gov'erning.the prUiic procurement proLrjss.They:rrysps seekin! for a dejcl4rationr: ":r' ' r:
, that the tender was D-nConititutional illegal ,nd irrugrlar but it was held that KPC had not:

",.Lntrrnged any-'l2y7r-and.indbed.they had been cleared.by the Procurement Oversight

authority.i,'...,'....',...:-.1
2
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':: ::''i 'lr.lt was furtherJreld that,Public Procurement and Disposal Act hasSet out the process for
; - i:-;,;i:. :::,- resolu.tion-of disputes arising out of Public Procurement Process , : 

:

,.-:ii., ,. '.: [n:'2s6sidande:witr",5s::process:for procurement under the' PubliC Procurement and
disposal Act, 2005 and Procurement Regulations, and the ruling of the High Court, we are
duly perusaded that the procurement procedures were followed.

2. Whether there was value for rnoney i

=i:.-, Value,'for,,money.,isia-'term.used, to:assess whether or not an organization has obtained
,,, i,_ ;r,,, j i l:i riiaxim um,,,b e n e fitl fpolni rths,go o ds ian'd s e rvi ces it
,-., ',,,,:,i ,'r: rbsourccs-available-tii--.it,,' ]t.,is,,often described

efficiency and effectiveness.

foth acquiies:and,provides, within InLg: 
-i'rrr::f) i j:;::

inrterms of the three Es of economli;-j::"i-:.j:: ::

in the whole
with all the
whether the
professional

knowledge to comment on that.

:- i-..,i: ,.-: .:13,: ,iWhethenithere, Was'conflict of in
, :; a. -

the procurernent of. TSDI as ,an,i.

i:-:,:.,::rrr'r 1:..- ; :'i -- :: r-: f,n d e p-dn d e nt,0om iu I tant {ot:d e s i gn d construction supe rvision of the
:,:i.: jra ;*i;,ii:;..ri-:,' -'I-^-:Et?nda.rd,gauge Railway by the,Kenya Railway Corporation, and

j,-i:".i.:.:',, :ri:-lWeu4'dehstan'di:that*hp Thild:Railway Survey ald Design Institute Group Corporation
rLi in i.ili;(..TSDI)rri'.s.:ahnrenter$rise:ilegally.,established in C(ina in accordance with the laws and
r-i::i:.'i-,-i=re-gufations:;ofi-the.Peoples:rR-eptrbli-c of China. The Corporation''is a commercial entity
r= ::j:rl'+]ivrltrot'ly;owri66.b! the',Goveriimerit,and has no shareholders and if that is ,correct then there
i:i'ii;r:ti ::irisino relationship,ir,the:rnanner of control.or joint control b'etween TSDI ind CRBC'

.i I,
,Ii,-i..:,: ii:{n- thistelard-we,.do n.ot:foreseereny conflict.in their operations as per their respective

conlracts. r '

1*,
by the procuring entity ixrclmding seeking
ttle i{.ttorney Gilneral in:the Contract for.

i!

i

,:.;- .-, 3 :- : 1! =; ;: : -4.:-:Wh eth ef ..dd e.d i lif e n ce, was.fo ll o we d
,:, {; :' i-ii i:,' -"',- it:-r':; ;:adVi'c e:an dr: ap pf ovali o f, the',O ffice o f,

the Independent Consultancy.

,-.,.;t,r.i-i:,:il:,\)V.e:wish,to:reiterate,that:procurement of goods a]nd services is the .urponiibility of the
-,.r,--i ,.i:.r-.;'rP.,roburing;:Entity:r,and;-ithelAccounting 0fficer theiein. is wlrolly accountable for a-.fair,

;i
,; :,., i::,.., l::'tf,ahsparent and inclusive process provided by the PP & D Act. , i

::-:;;t ...:.':-,.-,; :Th6.,IIigh:Court :atsb ii'esolved:that:th€: rezsotr whyithe Constitution and the law establish
;:' :ii:;:;:.iii; d.iffereit,,institritions:"etnd':,mechanisms for disput! resolution'in diffeient sectors is to

en'sure thatsuch, dispute,as-;may, ,arise are resolved by those wi th the technical.-competence _

and.the jurisdiction to deal with them



'n.
,[

)

t.

We are not in a position to establjsh whether a due,diligence was followed by the procgring ' '

entities. We however state that the office of the Attorney General was not requested to

approve the contract signed on 3.d June 20L4, for the provision of consultancy sErvices for

aliign Review and Construction supervision for the construction of a Standard Gauge

Railway from Mombasa . to . Nairobi Key and lprocurement installation of facilities,

Locomotives and;Rolling Stock. i ::-

..,..:We-were also not requested to approve the Contract signed on.3'.d Julybetween Zakheim ,,

International and KPC

<!:r'!...i.:ta,l:.-'j-.-r:i: :-.:i-j i-I i1i: - 1.
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Yours

NJEE
SOLICITOR:GENERAL

. .:.:
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