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This report contains procecdings of the Depa(mental Corrrmittee on Defence, Intelligence and Foreign

Relations during the approval hearing of Mr. Noordin Mohammed Haji, CBS, OGW nominee for
appointment as Director-General of the National lntelligence Service on Tuesday, 3Oth May 2023.

Through a letter dated lSth May 2023.11.F.. the President notified the National Assembly of the nomination
of Mr. Noordin Haji as Director-Ceneral of the National Intelligence Service. The Hon Speaker vide a

cornmunication made on Friday lgth May 2023 conveyed to the Mernbers of the National Assembly the

Message tiorn ll.E. the President.'Ihe Speaker subsequently referred the nominees' curriculum vitae, and

testimonials to the Departmental Committee on Defence. lntelligence and Foreign Relations for approval
hearings. While referring the matter to the Committee, the Speaker directed that the Committee undertakes

the vetting exercise in accordance with the Public Appointrnents Parliamentary Approval Act (No. 33 of
201 r ).

In compliance with Article I l8 ol' the Constitution and Section 6(4) of the Public Appointments
(Parliamcrrtary Approval) Act (No. 33 of 201 l), the Clerk of the National Assembly placed an advertisement

in the print ntedia on Saturday,20th May 2023 informing the public of the nomination. date, time and place

of the approval hearing. He also invited the public to submit mernoranda by way ol'written statements on

oath (aflidavit) on the suitability ofthc nominee in conforrnity with Section 6(9) olthe Public Appointments
(Parliamentary Approval) Act (No. 33 of 201 l). The memoranda were to be received on or before Monday,
29th May 2023 ar 5.00 p.m.

The Cornrniltcc received twenty-six (26) rnernoranda on thc nonrinee; lour (4) against and twenty-two (22)

in favour of the nominee's suitability.

Further, the Clerk of the National Assembly wrote to Kenya Revenue Authority (KRA), Ethics and Anti-
Corruption Conrmission (EACC). Directorate of Criminal lnvestigations (DCl), Higher Education Loans

Board (11ELB) and Ofllce of the Registrar of Political Parties (ORPP) seeking rel'ercnces and background
checks relating to the suitability of the nominee and all responded in the afTirrnative.

The norninee appeared belbre the Committee on Tuesday. 30tr' May 2023 a12.30 p.m. for approval hearing.

The Cornrnittec examined his suitability based on the criteria set out in Section 7 of the Public Appointments
(Parliamentary Approval) Act (No. 33 of 201 I ). In addition. the Committee examined his acadernic

credentials. relevant experiencc, knowledge of sector issues and on leadership and integrity. The Committee
paid due regard to the procedure used to arrive at the norninee; any constitutional or statutory requirements

relating to the office of Director-General of the NIS and suitability of the norninee for the appointment
proposed having regard to whether the norninee's abilities, experience and qualities rnect the needs of the

Agency.

The Corrrnittee. having conducted the approval hearing of the nominee. observed that the nominee meets

the requirements fbr appointrnent as Director-Ceneral of the NIS and due process was fbllowed in the

nomination process as providcd for under Article 242 of the Constitution, Section 7( l) of the National
Intelligence Service Act, 2012 and the Public Appointments (Parliarnentary Approval Act) (No. 33 of 201 I ).

l-he Cornrnittee therelore recommends that the National Assernbly APPROVES the nornination of Mr.
Noordin Haji. CBS. OCW for appointrnent as Director-General of the National Intelligence Service.
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The Committee registers its appreciation to the Offices of the Speaker and that of the Clerk of the National
Assembly for the logistical support extended during the vetting process.

In addition, the Committee thanks the nominee for his cooperation during the vetting process. Finally, the
Committee appreciates KRA, EACC. DCI, HELB, and ORPP for providing references and background
checks relating to the suitability of the nominees.

I acknowledge and appreciate Members of the Committee for their patience, sacrifice and commitment
which enabled the Committee to complete the task within the required timelines.

On behalf of the Departmental Committee on Defence, Intelligence and Foreign Relations. and pursuant to
Article242 of the Constitution, Section 7(l) of the National Intelligence Service Act,2012 and Section 8 of
the Public Appointments (Parliamentary Approval) Act (No. 33 of 20 I I ) and provisions of Standing Orders
45(4) and I 99(6), it is my pleasant duty to present the Report of the Committee on the approval hearing of
Mr. Noordin Mohammed Yusuf Haji's nomination for appointment as Director-General of the National
Intelligence Service.

Rcport ofthe Departmental Committee on Defence, Intelligence and Foreign Relations ot the l'"tting of lllr. Noordin lllohamed llaji, the Norrri0ee
for Appointment as Director-General ol'thc National Intelligence Set'vicc.
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CHAPTER ONE

I PREFACE

l.l Establishment and Mandate of the Committee

The Departmental Committee on Defence Intelligence and Foreign is one of the fifteen Departmental
Comrnittees ol the National Assembly established under Standing Order 216 whose mandates
pursuant to the Standing Order 216 (5) includes, among others. "to vet and report on all
appointments where the Constitution or any other law requires the National Assembly to
approve, except those under Standing Order 204 (Committee on Appointments).

1.2 Committee Subjects

2. ln accordance with the Second Schedule of the Standing Orders, the subjects of the Committee are:
Defence, intelligence, foreign relations. diplomatic and consular services. intemational boundaries
including territorial waters. international relations. and veteran atlairs.

3. In executing its mandate, the Committee oversees the following government Ministries,
Departments, and Agencies (MDAs):

a) The Ministry of Del'ence;
b) The Ministry of Foreign and Diaspora Affairs;
c) The State Department for East African Community Afi'airs (EAC); and
d) The National Intelligence Service.

llcport ofthe l)epattmcntal Corrrmittee on Defence, Intelligence and Foreign RelatioDs o the Vctting of w.. Noordin llfohamed Haji, the Nominee
lbr Appointment as Director-(;eneral ol'the National Intelligence Sen,icc.
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1.3 CommitteeMembership

4 The Departmental Committee on Defence. Intelligence. and Foreign Relations was constituted by
the House on 27th October 2022 and comprise the following Members:

Hon. Wanjira Martha Wangari, M.P,
Cilgil Constituency
UDA Party

Hon. Hassan Abdi Yusuf. MP
Kamkunj i Constituency
Jubilee Party

Hon. Odhiambo Millie C. Akoth.MP
Suba North Constituency
ODM Party

Hon. Kanchory Elijah Memusi, MP
Kajiado Central Constituency
ODM Party

Hon. (Dr.) Kasalu Irene Muthoni,MP
Kitui County
WDM-K

Hon. Kirima Moses Nguchine, MP
lmenti Central Constituency
UDA Parfy

Hon. Joshua Kandie. MP
Baringo Central Constituency
UDA Party

Hon. Kwenya Thuku Zachary. MP
Kinangop Constituency
Jubilee Party

Hon. Logova Sloya Clement, MP
Sabatia Constituency
UDA Party

Hon. Mohamed A. Hussein, MP
Lagdera Constituency
ODM Party

Hon.Teresia Wanjiru Mwangi, MP
Nominated Member
UDA Party

Hon. Luyai Caleb Amisi, MP
Saboti Constituency
ODM Party

Rcport ofthe Depaithcrrtal Committee on Defence, Intellig'ence and Foreign Relations on the l'ctting of lllr. Noordh lllohaorcd Haji, the Noninee
for Appointment as DirectoFceneral ofthe National Intelligcncc Senice.
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Chairperson
Hon. Koech Nelson, M.P.

Belgut Constituency
UDA Partv

Vice-Chairperson
Hon. Maj. (Rtd.) Sheikh Abdullahi Bashir, M.P.

Mandera North Constituency
UDM Parfv

Members

Hon. Ikana Fredrick Lusuli. MP
Shinyalu Constituency
ANC Party



1.1 CommitteeSecretariat

5. The Committee is facilitated by the following staff

Mr. Dennis Mogare Ogechi
First Clerk Assistant/Head of Secretariat

Ms. Clarah Kimeli
Principal Legal Counsel II

Dr. Donald Manyala. PhD
Research Officer I

Ms. Roselyne Ndegi
Senior Serjeant-at-Arms

Mr. Murimi Mwangi
Media Relations Officer III

Ms.Winfred Kambua Kilonzo
Clerk Assistant III

Mr. Edwin Machuki
Fiscal Analyst III

Ms. Rhoda Muchori
Hansard Reporter III

Mr. John Ng'ang'a
Audio Recording Officer

Report ofthe Depattnental Conrmittec on Defence, Intelligence and Foreign Relations on the l'etting of \th. Noordin lllohamed Haji, the Nominee
for Appointment as l)irectorGeneral ofthc National Intelligence Sen'ice.
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CHAPTERTWO

BACKGROUND INFORMATION

Legal Framework

Establishment of the Office of Director General, National Intelligence Service

Article 242 of the Constitution establishes the National Intelligence Service and provides that:
( I ) There is established the National Intelligence Service.
(2) The National Intelligence Service-

(a) is responsible for security intelligence and counter intelligence to enhance national
security in accordance with this Constitution; and
(b) performs any other functions prescribed by national legislation.

7. The National Intelligence Service (NIS) is also designated as one of the National Security Organs
pursuant to Article 239(l) of the Constitution. Under Article 239(2). the primary ob.ject of the
national security organs and security system is to promote and guarantee national security in
accordance with the principles mentioned in Article 238(2).

8. The Constitution further provides that in performing their functions and exercising their powers. the
national security organs and every member of the national security organs shall not-

(a) act in a partisan manner;
(b) further any interest of a political party or cause; or
(c) prejudice a political interest or political cause that is legitimate under the Constitution.

9. The procedure for appointment and approval of the Director-General of the NIS is laid out under
Section 7 of the National Intelligence Service Act (No. 28 of 2012) which provides as follows-

(l) There shall be a Director-General of the Service who shall, u'ith the approval of the National
Assembly, be appointed by the President.

(2) The Presidenl shall nominote o per.son for appointment as the Director-General and submit
the name of the nominee to the National Assembly.

(i) The National Assembly ,shall, within.fourteen day.s after il fir.st meet.s after receiving the names
o.f the nominee-

(a) consider the suitobility of the nominee;
(b\ either approve or reiect the nominee.for appointment: and
(c) the Speaker shall notifii the President of the decision oJ'the Nationctl Assembly.

b) Qualilication for appointment as the Director-General

10. Section 8 of the National Intelligence Service Act provides that-

(l) A person is qualifiedfor appointment as the Director-General if the person -
a) is a citizen of Kenya:
b) holds a degree.from a uniyersi1t recognized in Kenyu:
c) has knowledge and at least.fifteen years ' experience in intelligence:

Report ofthe DepartmeDtal Committee on Defence, Intelligerrcc arrd ,-orcign Relatious on the l'etting ol'lllr. Noorlin lllohamed IIaji, the Irominee
fot Appointment as Dircctor-General ofthe National Intelligence Sen'ice.
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a)
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d) has knowledge and at least Jiftee n years ' experience in intelligence or nalional securily;
e) has seryed in a senior manogement posilion in the Service or public service for at least ten

years; and

fl mects the requirement.s of Chapter Six of the Constitution.

(2) A person is not qualified for appointment as Director-General iJ'that person -
u) is a member o;f' Parliament, a member of a county assembly, a governor or a deputy

governor;
h) ho:t, in the immediate prececling period tl'five years. served as a Member of Parliament, a

member of a county assembly, a governor, a deputy gtvernor, o lrode union fficial or held
an ffice in a political purty:

c') holds dual citizenship;
d) hus been contticted of o criminal olfence and has been sentenced to imprisonment for a

term exceeding six months wilhout an option of a.fine;
e) has previously been removedfrom office for contravening the provisions oflhe Oonslitution

or any other written lsw; or
.fl is an undischarged bankrupt.

c) Functions and powers of the Director-General of the National Intelligence Service

I l. Section 9 of the National Intelligence Service provides that:

( 1) The Director-General shlll -(o) be responsible.for the overall, management and administration of the Service;
(b) be responsible.for the overall operotional control of the Service;
(c) be lhe principal adt,isor lo the Presidenl and Government on national security based on

.security intelligence and counter intelligence to enhance national security;

(d) report lo the Presidenl, the National Security L'ouncil and the Cabinet Secretory on threats
ond polential lhreols lo national security and national inlerests as is oppropriote,'

(e) take all necessary steps lo ensure that the aclions of the Service are limited to what is
necessary for the proper performance of its./unctions under the Constitution, this Act or
any other wrillen law and lhat no in/brmation is gathered or disclosed by the Service
except in so.f'ar os may be necessary.fbr the proper performance of its.functions;

(/) ensure that the Service is not, in the performance o/' its .functions, influenced by
considerations not relevant lo such.functions and that no act is performed thal could give
rise to any reasonable suspicion thal lhe Service is concerned in.furthering, protecting or
undermining the interests of any person, particular section of the population or of any
political party or other organization in Kenya,'

(g) as.far as is reasonably practicable, take steps lo ensure that classilied information,
intelligence collection methods, Service operalions, sources of information ond identity of
members o.f the Service are protecled -from disc'losure othenvise lhan in the strict
performance o./ the functions of the Service under Ihe Conslitution and this Act:

(h) participete in the formulation o/'national intelligence policy ond strateg/;

Repon ofthe Departmental Committee on Defence, Intelligence and lbreign Rclations on thc l'etting ol'llh- Noordin lllohamed llaji, the Nomince
lbr Appointment as Diie.tor-General ofthe National Intelligence Senice.
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14. The Departmental Committee on Defence, lntelligence. and Foreign Relations was assigned the role
of conducting the vetting of the aforesaid nominee.

e) The Public Appointments (Parliamentary Approval) Act (No. 33 of 20tl)
15. Section 7 of the Public Appointments (Parliamentary Approval) Act (No. 33 of 20ll) provides for

issues that the relevant House of Parliament (in this case. the National Assembly) is supposed to
consider in relation to any nomination. These issues include:

i. the procedure used to arrive at the nominee;
ii. any constitutional or statutory requirements relating to the office in question; and
iii. the suitability of the nominee for the appointment proposed having regard to whether the

nominee's abilities, experience and qualities meet the needs of the body to which the
nomination is being made.

16. Further to the provisions of the National lntelligence Service Act.2012. the schedule to the PAPAA
provides for the criteria to guide the Committee. These are:

Education, employment record;
Public office, political activities, and affiliations;
Deferred income or future benefits;
Sources of income, tax status, and statement of net worth:
Potential confl icts of interest;
Pro bono or charity work;
Whether the nominee has been charged in a court of law or convicted; and
Adverse mention in an investigatory report of a Parliamentary Committee or
Commission.

iii
iv

vi
vii
viii

17. On the approval hearing. Section 6 of the Public Appointments (Parliamentary Approval) Act (No.
33 of 20 I I ) provides as follows:

i.An approval hearing shall focus on a candidate's academic credentials, professional training
and experience, personal integrity. and background (section 6(7). PAPAA);

ii.l-he criteria specified in the Schedule shall be used by a Committee during an approval hearing
lbr the purposes of vetting a candidate (section 6(8), PAPAA);

iii.Any person may. prior to the approval hearing. and by written statement on oath, provide the
Clerk with evidence contesting the suitability of a candidate to hold the office to which the
candidate has been nominated (section 6(9), PAPAA); and

iv.A candidate may, at any time. by notice in writing addressed to the Clerk, withdraw from the
approval process and the candidate's nomination shall end (section 6( l0). PAPAA).

2.2 Message from H.E. the President

18. H.E. the President on Thursday 18rh May 2023 communicated the name of the nominee for
appointment to the position of Director-General of the National Intelligence Service to the Speaker
for approval by the National Assembly pursuant to the provisions of section 7 of the National
Intelligence Service Act, as read together with sections 3 and 5 of the Public Appointments
(Parliamentary Approval) Act, 201 I .

Report ol'the Departmerrtel Comtuittee on Delbnce, lntelligence and I'oreign R.letions o thc l'ctthrgof ltlr. Noordin lllohanted Haji, thc Nominec
for Appointment as I)irector-General ofthe National Intelligence Setvice.
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2.3 Speaker's Communication and Referral to the Committee

I 9. By a resolution made on I 5th February, 2023 pursuant to provisions of Standing Orders 4 I and 42.
the House ordered that during the short and Long recess ofthe Second Session, upon receipt ofany
Message from the Senate, or upon receipt of any name of a person nominated for appointment to
a state or public office from the President or any other ofTice in the National Executive, the Speaker
shall forthwith refer such Message to the relevant Committee for consideration. without having to
recall the House. and report such fact to the House upon resumption.

20.Therefore,pursuanttotheprovisionsof StandingOrderNo.42.andtheresolutionoftheHouseof
l5$ February 2023.the Speaker of the National Assembly on Friday, 19th May 2023 notified all
Members of the National Assembly of the message from H.E. the President regarding the nominee
for appointment as the Director-Ceneral of the National lntelligence Service.

2l.ln accordance with Standing Order 45(l), the Speaker referred the name of the nominee, his
curriculum vitae to the Departmental Committee on Defence lntelligence and Foreign Affairs to
conduct approval hearings.

22. While referring the matter to the Committee, the Speaker directed that the Committee undertakes the
vetting exercise within twenty-eight (28) days pursuant to Section 8 of the Public Appointments
Parliamentary Approval Act (No. 33 of 201 l). The Speaker further directed the Clerk of the National
Assembly to facilitate the Committee to undertake the exercise and prepare the Message for formal
conveyance to the House upon resumption of its Regular Sittings on Tuesday. 6'h June, 2023.

2.4 Notification to the Public

23. Section 6(9) of the Public Appointments (Parliamentary Approval) Act (No. 33 of 201 l) provides
that "any person may, prior to the approval hearing, and by written statement on oath, provide the
Clerk with evidence contesting the suitability of a candidate to hold the office to which the candidate
has been nominated".

24.The Clerk of the National Assembly on Saturday 20th May 2023 placed a notification in the print
media informing the public of the intention of the Committee to conduct approval hearings, as
provided for by Article ll8(l) (a) (b) and (2) of the Constitution and Section 6(4) of the Public
Appointments (Parliamentary Approval) Act (No. 33 of 201 l), which allows public participation in
committee proceedings. The notification gave provision for the submission of memoranda. by way
of written statements on oath (afTidavit) on the suitability or otherwise of the nominee, to be received
by 29ih May 2023 at 5.00 pm. The Committee received twenty-six (26) memoranda. Four (4) of the
memoranda were contesting the suitability of the nominee while twenty-two (22) were in favour of
the suitability of the nominee.

2.5 Analysis of Memoranda Received

25.The Clerk of the National Assembly received the following submissions
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Submissions contesting the suitability of the Nominee

( I ) Submission from a Mr. "John" on Saturday, 20'h May 2023 6:35 PM EAT through email stating that
the nominee was unsuitable to hold such a position because he was coerced to vindicate state officers
and is thus incompetent, he failed in integrity did not promote public confidence in his office.
However. there was no attachment to the email. implying the submission wasn't on oath thus
inadmiss ible.

(2) Submission from Eliud Karanja Matindi, a resident of Poole, United Kingdom, made on oath. The
submission was challenging the nomination of Mr. Noordin Haji on the ground that he failed to
protect the independence of the Office of ODPP. disregarding the public interest of administration of
iustice and failed to avoid abuse of legal process. Alleged violations stated in the memorandum are:

a) Discontinued criminal proceedings against Aisha Jumwa Karisa Katana in Criminal Case no.
MCAC 612020 DPP -vs Aisha Jumwa and 7 others;

b) Failure to def'end the Constitution of Kenya and the law by refusing to submit a report to the
Committee on Appointments notifying the Committee on the pending criminal proceedings
against Hon. Aisha Jumwa Karisa Katana;

c) The nominee has four pending petitions for removal as ODPP filed at the Public Service
Commission;

d) Documents in support of the submissions included -
(i) A copy of a petition filed in court HCC HC PET 849212022 challenging his

integrity and background;
(ii) Crounds of opposition in response to the 5tr' Respondents grounds of Preliminary

objection; and
(iii) A copy of the petition filed at the Public Service Commission challenging the

nominee's removal.

The Committee observed that the submission was made on oath, therefore admissible. The
nominee was served upon with the submissions on the 30th May 2023 inthe morning hours where
he flled a response to the Clerk of the National Assembly by way of a Replying Affidavit. The
nominee stated that the matter of HCC Petition No E49212022 was pending before court and the

same will be coming up for highlighting of submissions on 8th June, 2023.

(3) Submissions from Ms. Sheila Masinde, the Executive Director, Transparency lnternational raising
the unsuitability of the nominee on the grounds of-

a) Withdrarval of cases by the nominee;
b) Failure to tlle cases only after sufllcient evidence to sustain prosecution;
c) Withdrawing cases without publicly available and sufficient reasons. notably-

(i) Republic -Vs- Ceof1iey Mwangi. former CEO NHIF; Withdrawn in January, 2023.
Justification by the ODPP was lack of evidence to sustain the charges;

(ii) Republic -Vs- Ben Chumo and others; Withdrawn in October, 2022 the ODPP cited that
the DCI failed to conduct a proper investigations and avail sufficient evidence that could
sustain a conviction;
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(iii)

(iv)

(v)

(vi)

(v ii)

(viii)

Republic -Vs- Rigathi Cachagua & 9 Others; withdrawn in October 2022 the ODPP the
DCI failed to conduct a proper investigations and avail sulficient evidence that could
sustain a conviction;
Republic -Vs- Dr. Ken Tarus the ODPP alleged that after reviewing the evidence tendered
no offence had been revealed against Mr. Tarus;
Republic -Vs- Aisha Jumwa the ODPP alleged insufficient evidence to sustain the
prosecution;
Republic -Vs- Mary Wambui the ODPP dropped the case in January 2022 on the tax
evasion case citing negotiations with KRA whereas the firearm case was dropped in 2022
and no information supplied for dropping the case;
Republic -Vs- Michael Kamau and 2 others the case was withdrawn in May 2023 for
insufficient evidence on the charges after a review of the evidence;
Republic -Vs- Moses Lenolkulal an application was made in October 2022to withdraw
the charges for insufficient evidence however the same application was withdrawn by the
ODPP office.

d) The submissions are alleging incompetence, lack of independence in decision-making,
unprofessionalism, and gross misconduct. The Submission has been made on oath therefore
admissible.

e) The nominee was served upon with the submissions on 3Oth May 2023 in the morning hours where
he filed a response to the Clerk of the National Assembly by way of a Replying Affidavit.

0 Regarding the cases withdrawn by the DPB the nominee stated that prosecution made an
application for withdrawal before the court on the cases listed and reasons for withdrawal
canvassed before the court who. having been satisfied with the grounds by the ODPP granted the
appl ication for withdrawal.

g) The nominee further stated that he was not under any external pressure in making the application
but did so in compliance with the Constitution and the ODPP Act.

h) Regarding the integrity award by Transparency International. the nominee stated that he has
discontinued utilizing the same and will promptly return the same to the Board of Transparency
International.

i) The nominee informed the Committee further that most of the cases filed at the Public Service
Commission had been withdrawn, and if there were any pending, due process will be followed.

(4) Submission by way of a letter from Stephen Magira dated 24th May 2023 and received on 25th May
2023. ln the letter. it is alleged that the nominee was mentioned adversely in a court judgment in
Criminal Case No. 257 of 2017. The Committee, however, observed that the letter was not a

stalement under oath and therefore not admissible.
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2.5.2 Committee's observation on submissions against the nominee's suitability.

26.The Committee made the following observations on the submissions against the suitability of the
nom inee:

a) The submission by Mr. Stephen Magira was not under oath and therefore inadmissible

b) Regarding the submission by Eliud Karanja Matindi, he had filed a petition in Court HCC
49212022 challenging the integrity of Noordin Haji in discharging his duties as the Director of
Public Prosecution. Tohis matter has not been fully determined by the Coutt.

c) Regarding submissions by the Transparency International and Eliud Karanja Matindi-

On the alleged issue of integrity, the Leadership and Integrity Act empowers the Ethics and
Anti-Corruption Commission to oversee the implementation and enforcement thereof. It is
thus incumbent that any person, who feels that the Act has been contravened, ought to move
the relevant bodies charged with the mandate under the Act. The Committee further notes
that the Clerk of the National Assembly wrote to the EACC on the 23'd May 2023 to submit
on the suitability of the nominee and in turn received a letter from the EACC dated 29th

May,2023 and referenced EACC.7/10/5VOL XXlll (l l9) indicating that the Commission
has not undertaken any investigations pursuant to its mandate nor has it recommended
prosecutionagainstNoordinHaji.CBSof IDNo. ll52l42l.basedonrecordsavailable
as at 29th May 2023.

d) Further. regarding submissions by Transparency lnternational and Eliud Karanja Matindi, the
Committee observed that the procedure for removal of the DPP on any ground whatsoever is

stated under Article 158 of the Constitution that provides as follows:

(1) The Director of Public Prosecutions may be removed.from ffice only on the grounds of-
(a) inability to per/brm the functions of ffice arising from mental or physical

incaPacitlt,'
(b) non-compliance with Chapter Six;
(c) bankruPtt'Y:
(d) incompetence; or
(e) gross misconduct or misbehaviour.

(2) A person desiring the removal o.f the Director o.l'Public Proseculions may present a petition
to the Public Service Commission which, shall be in writing, setting out the alleged.facts
cttn.;tiluting the grounds./br !he removal of the Direclor.
(3) The Public Sen,ice Commission shall consider lhe petition and, if it is satisfied that it
discloses the existence ofa ground under clause ( l), it shall send the petition to the President.
(1) On receipt and examination of the petition, lhe President shall, within .fourleen days,
suspend the Director of Public Prosecutions Jiom ffice pending action by the President in
occordance with clause (5) and shall, acting in accordance with the advice of the Public
Service Commission, appoinl a tribunal consisting oJ'--
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(a) four members from among per,rons who hold or have held ofice a.s a judge of
a superior court, or who are qualified to be appointed as.such;

(b) one advocate ofat leastfifteenyeors'standingnominated by the statutory body
re s po n s i b l e .fo r t he profe s s io na l re gu lal io n of advo c ate s ; and

(c) two other persons with experience in public offairs.
(5) The tribunal shall inquire into the matter expeditiously and report on the.facts and make
recommendations to the President, who shall acl in accordance with the recommendations of
the lribunal.
(6) A Director oJ Public Prosecutions who is suspended Ji,om ofice under clause (4) shall be
entitled to half of his or her remuneration until removed.from, or reinstated in, ffice.
(7) A tribunal appointed under clause (1) shall elect a chairperson from omong its members.
(8) A tribunal appointed under clau.se (4) shall be responsible for the regttlation of its
proceedings.

This process that is enshrined in the Constitution has not been exhausted.

2.5.3 Submissions in support of the Nominee

27.The following entities submitted in favour of the nominee; however, the submissions were not given
on oath and therefore inadmissible:

(a) Creative Estate Group;
(b) Extermination Rebellion;
(c) Families Against Hit and Run org;
(d) Consortium of Crass Civil Society Organizations;
(e) Helping Hands Organizationl
(0 Let's Change the World;
(g) Manyara Regional Civil Society Network;
(h) Submissions by Duncan Ondimu, OGW Senior Prosecution Counsel in charge of Narok County;
(i) Youth Voice Kenya Mathare Social Justice Coalition Secretariat;

O Eastem Africa Association of Prosecutors signed by Hon. Lady Justice Jane Frances;
(k) Regional Center for Mapping Complex; and
(l) Public Interest Group

28. The following entities submitted memoranda recommending the nominee's approval to the post he
had been nominated to. They were made on oath and therefore admissible: -

(a) Nakuru County Public Opinion Consultative lnitiative;
(b) Joseph Riungu, Senior Prosecution Counsel Makadara Law Courts;
(c) Chacha Odera, Adovate of the High Court of Kenya;
(d) Henry Shitanda Namiti- Patron Bunge la Wananchi;
(e) Nakuru Residents Association sworn by Eliasif Obiero Magomal
(f) Jacinta Nyamosi and 57 other ODPP staff;

29.The following submissions were made on oath; however, they were made out of time-
(a) Mercy Gatheru. OCW Prosecution Counsel, submitted 30th May, 2023;
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31. The Clerk of the National Assembly turther requested the nominee to bring with him his clearance
certificates from the Kenya Revenue Authority (KRA), the Higher Education Loans Board (HELB),
Ethics and Anti-Corruption Commission (EACC), Directorate of Criminal Investigations (DCI) and
Office of the Registrar of Potitical Parties (ORPP).

2.7 Clearance Requirements

32. The Clerk of the National Assembly wrote to the Kenya Revenue Authority (KRA), the Higher
Education Loans Board (HELB). Ethics and Anti-Corruption Commission (EACC), Office of the
Registrar of Political Parties (ORPP) and Directorate of Criminal lnvestigations (DCl) requesting for
tax, education loans. integrity. affiliation to political parties and criminal record status of the nominees.

33. On matters of ethics and integrity, the Ethics and Anti-Corruption Commission (EACC) vide a letter
dated 29th May. 2023 and referenced EACC.7ll0l5V OL XXIIl ( I I 9) indicated that the Commission
had not undertaken any investigations pursuant to its mandate nor has it recommended prosecution
against Noordin Haji. CBS of lD No. l15 21421 , based on records available as at 29th May 2023.

35. The Directorate of Criminal Investigations (DCI) through a letter Ref. No.
DCI/CRO/SECl6l7l2lANOL.Xllll44, dated 26rh May 2023 stated that the Police Clearance
Certificate for the nominee was genuinely issued and had negative results in both the nominal index
and criminal data base of the DCl.

36. The Higher Education Loans Board (HELB) vide a letter dated 30th May 2023, and referenced
HELB/RR/ll2009lYl24l stated that the nominee had was not a beneficiarv of the GOK/HELB loan
scheme.

37. On the issue of party affiliation, pursuant to Article 77(2) of the Constitution. the Office of the
Registrar of Political Parties (ORPP). vide Ref. No. RPPiORGi34 Vol. VII (5) dated 25th May 2023
indicated that the nominee was not an official nor a member of any political party.
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(b)Martin Otieno Obuo. submitted on the 2nd June. 2023;
(c)Catherine Mwaniki. submitted on the 30tl' May 2023;
(d) Peter Kiprop and Alexander Jami Yamina submitted on the 30th May 2023.

2.6 Notification to the Nominee

30. The Clerk of the National Assembly on Monday, 22d May 2023 through a letter Ref. No.
NA/DDC/D|FR12023 (042) informed the nominee of the nomination by H.E. the President and
requested him to appear fbr vetting by the Departmental Committee on Defence Intelligence and
Foreign Affairs on Tuesday,30th May 2023 in the Mini Chamber, County Hall, Parliament Buildings
at 2.30pm.

34. With regard to tax compliance, the Kenya Revenue Authority (KRA) confirmed vide a letter Ref. No.
KRA/5/1002/5(9038), dated 30th May 2023. that the nominee was tax compliant.



2.8 C mmt proceedings

38. The Co ittee having received the name of the nominee was obligated to conduct approval hearings
and ake determination of the nominees'suitability or otherwise within twenty-eight (28) days as

r in section 8 (l) of the Public Appointments (Parliamentary Approval) Act (No. 33 ofpro ided
201 )

39. The ittee held three (3) sittings during which it was brief'ed on the approval hearing process;
ined reviewed the nominees' Curriculum Vitae, certificates and testimonials: conducted the
val aring; and linally sat to consider and adopt this Report
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CHAPTER THREE

3 APPRO\AL HEARING

40. The Committee conducted an approval hearing for the nominee on Tuesday, 30rh May 2023. ln
conducting the hearing. the Committee was guided by, among others, the Constitution, the Public
Appointments (Parliamentary Approval) Act (No. 33 of 201 l). and the National Assembly Standing
Orders.

41. The Committee examined the nominees using the guidelines in the Public Appointments
(Parliamentary Approval) Act (No. 33 of 201 l). Particularly. the Committee considered the following
in vetting the nominee:

Academic qual ifi cations;
Employment record and work experience;
Professional association;
Public office. political activities, and affiliations;
Potential conflict of interest:
Suitability to the position:
Tax compliance;
Vision and leadership;
Integrity:
Expectations and Key priorities.

I

ii
iii
iv

vi
vii
viii

ix
x

3.1 Submissions by Mr. Noordin Mohamed Haji

42. Mr. Noordin Mohamed Ha.ii appeared before the Committee on Tuesday 3Oth May, 2023 and was orally
interviewed by the Committee. He responded to questions as follows:

Opening Remarks

43. The nominee" in his opening statement. expressed gratitude to the Commander-ln-Chief, His
Excellency the President Dr. William Samoei Ruto for having confidence in him and nominating him
to lead a critical organization at a time the country and the world was facing an increasingly complex
and dynamic threats and challenges.

45. While thanking parliament for having confirmed him as the DPP in 2018, the nominee pointed out that
the foundation of his strategy for the ODPP rested on three pillars: Recasting. Relearning and
Retooling. He noted that "Recasting" centered on the Collaboration, Cooperation. and Coordination
approach and it resulted in the establishment of a synergistic relationship within the criminal justice
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44. The nominee noted that his entire life had been shaped by public service. He was born into a family
which saw public service as the greatest embodiment of patriotism which endeavored to inculcate in
him a sense of duty to his beloved country, Kenya. The nominee further noted that growing up in that
family. success meant carrying forward the great tradition of serving Kenya with integrity, fairness,
humility and non-d iscrim ination.
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sector. The "Re-learning" strategy focused on building the technical skills and expertise of staffto
enhance the ODPP's capacity to eflectively deliver on its mandate. Lastly. as part of the "Re-tooling"
strategy, the nominee prioritized strengthening the infrastructural and operational capacity of the
ODPP.

46. The nominee thanked the staff of the ODPP for the privilege to lead them and for the wonderful
partnership. He averred that he considered the role of DPP as crucial in according him the requisite
preparation for the position he has been nominate to. As the DPB the nominee noted that he became
a consumer of intelligence products and benefited from insights provided by NIS. This provided a

360-degree vantage point in which he could see the opportunities and challenges within the wider
National security architecture and more importantly he gained perspectives on how intelligence reports
need to be improved and developed with the aim ofenhancing their usefulness to better serve the needs
of end users.

47. While concluding on the opening remarks, the nominee committed himsell if confirmed, to fulflll his
duties with utmost dedication and in strict adherence to the law. He acknowledged that he will be the
first Director General from the Post-lndependence Generation, and as such he bears a significant
responsibility, which extends beyond helping to safeguard the hopes and dreams of an entire
generation, of service to the nation as a bridge between the past and the future.

Place of Birth

48. Mr. Haji is a Kenyan citizen. of ldentity Card Number ll52l42l , born on 3'd July 1973.

On Education Background

49. The nominee holds a Master's degree in National Security Policy with Merit from the Australian
National University and another Masters in Law (LLM) from the University of Wales. Cardiff ( I 997).
a Bachelor of Law (LLB) from University of Wales, Cardiff(1996). He did his'A'levels at Bronte
College Canada and 'O' levels at Greenstead's High School. He sat for his Kenya Certificate of
Primary Education (1987) and Kenya Certificate of Secondary Education (1989) in Moi Primary
School and Moi High School Kabarak respectively.

On Work experience/career progression

50. The nominee has worked in various places in his career life in various capacities. He has been the
Director of Public Prosecutions since 20 l8 to date. He had also served as the Deputy Director, Counter
Organized Crime, National Intelligence Service (NIS) From (June 2016-2017); the Deputy Director,
Administration. and Internal division, (NlS) from January 2015 to June 2016; the Head Somalia
Stabilization; the Principal lntelligence Officer- External Division. (NIS) from 2010 to 201 3; the Head
Countering Violent Extremism Assistant lntelligence Oflicer Director General's Coordination Office
from 2009 to 2010. Head Legal Department, National Security Intelligence Service (NSIS), Principal
legal Advisor to the Director General between 2005 and 2009 Deputy Head Legal Department.
National Security lntelligence Service from Dec 2000 to July 2005).

51. Mr. Haji atso served as a State Counsel at the Attorney Ceneral's Office attached to the Treaties and
Agreements Department from January 2000 to December 2000. He did his Pupillage as an Advocate
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at Seth & Wathigo Advocates between October 1998 and January 2000. The nominee taught
International Law at Moi University in 1998 and also worked at African Muslim Agency as a field
officer t'rorn January to September 1993.

On Professional Associations and Affiliations

52. Mr. Haji is a Notary Public of the High Court of Kenya (2011); Commissioner of Oaths of the High
Court of Kenya (201 l); Registered Certified Public Secretary and Member of the Institute of Certified
Secretaries of Kenya (Member No. R/CPSB2537) (201 l).

53. Furthermore, the nominee is a Member of the International Association of Prosecutors (lAP) where he
was appointed as the Vice President (Representative of the Africa and Indian Ocean Region) from 23'd
October 2022 lo date. He is also a member of the African Association of Prosecutors (APA) having
been nominated as an Executive Committee Member from 2019 to date. Lastly. he is a member of the
Eastern Africa Association of Prosecutors (EAAP). and nominated as the President from 2nd March
2023 to date.

On Honors and Awards

54. Mr Haji has been named the ICJ Kenya Jurist of the Year (202 l) tbr commitment in championing
Access to Justice. Further. he was awarded the 2020 Public Sector Lawyer of the Year at the Nairobi
Legal Awards; the 2019 Star Person of the Year Award by the Star; and the 2019 Distinguished
Taxpayers Award.

57. Furthermore, he has published ODPP transformation and change management manuals that include:
Office of Change Management Framework; Leadership Framework: Thought and servant leadership;
Code of Conduct and Ethics; Human Resource Policies and Procedures Manual; Succession planning
policy: and Stakeholder Engagement Strategy. On Digital Transformation. publications include:
Uadilifit case management system user manual; and Guidelines on central case intake. Finally, on
Prosecution Training Institute he has contributed to the Diploma in Public Prosecutions.
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55. The nominee has also been recognized and awarded the Chief of the Order of the Buming Spear (CBS)
in 20 I 8: and the Order of the Grand Warrior (OCW) in 2012.

0n Published Writings

56. The nominee published a dissertation on Force Majeure Clauses in English CIF Contracts, in
September 1997 and several prosecution guidelines that include: Diversion Cuidelines; Plea Bargain
Guidelinesl Inter-Agency Guidelines on Cooperation and Collaboration in the Investigation and
Prosecution of Terrorism and Terrorism Financing; ODPP Compendium on Electoral Justicet Practice
Directions on Cases Right to Privacy for Children and Rights of Subjects to Legal Representation; A
Prosecutors guide to children in the criminal justice system; SOP on lnvestigation and Prosecution of
Serious Human Rights Violations Committed by Police Officers; Rapid reference guide on the
prosecution of sexual and gender - based violence cases in Kenya; Specimen Charge Sheet under the
Preparation of Torture Act. 2017 and Prosecution Rapid Reference Cuide; Standard Operating
procedures on investigation and prosecution of serious human rights violations committed by police
officers; and Police accountability case digest.



58. Memoranda or policy statements the nominee had prepared or contributed to include: Decision to
Charge Guidelines; Excellence Charter: Our Strategic Commitment 2020 - 2023; Report on the l6'h
Annual General Meeting and Confbrence of Af'rica Prosecutors'Association (APA): Report on the 9'h

Annual General Meeting of the EAAP and Eastern Africa Prosecutors' Conf-erence; The Constitution
of the Eastem Afiica Association of Prosecutors; Activities undertaken by the Oflice of the Director
of Public Prosecutions. Kenya in support of the Intemational Association of Prosecutors' Objectives;
Presentation on the Challenges Faced in Countering Corruption in Af'rica-Tuming lntelligence into
Evidence presented on l6rh June 2022 at the National Intelligence Service; and a Presentation on
International Cooperation Across Different Legal Systems - presented in 2019 at the International
Association of Prosecutors Conference held in Buenos Aires, Argentina.

On Deferred Income/Future Benefits; Sources of Income and Statement of Net Worth

59. The nominee submined that he expects to share an inheritance with his siblings that will form part of
his future benefits. Further, he receives an annual salary of Kes. 9 million; Kes. l2 million f'rom family
business. and he is worth Kes. 466 million.

On managing potential conflict of interest

60. The nominee submitted that, guided by the provisions of section 24 of the National lntelligence Service
Act No. 28 of 2012, Section l6 of the Leadership and Integrity Act No. 19 of 2012, and Rule l0 of the
Leadership and Integrity Regulations 2015; the best recourse is to avoid situations where personal
interests would conflict or appear to conflict with his official duties. In the case of a potential conflict
of interest, he would declare the personal interest in conflict with his official duties in the prescribed
form provided under the Leadership and Integrity Regulations, 201 5 to the Ethics and Anti-Corruption
Commission to give directions on the appropriate action he should take to avoid the same where he
would comply with the directions issued and refrain from participating in the matter of conflict.

61. Where an issue of potential conflict of interest is to be discussed in a meeting, the nominee quipped
that he would declare the interest at the beginning of the meeting or before the issue is deliberated
upon for the same to be recorded in the minutes. He would also register the particulars of the interests
as prescribed in the Regulations in the register of conflict of interest and notify the Commission of any
changes in the registrable interests.

OTHER ISSUES UNDER CONSIDERATION

62. To examine the suitability or otherwise of the nominee, the Committee posed questions to the nominee
in various thematic areas. and his responses are recorded hereunder:

On his vision for NIS if approved

63. The nominee indicated that his vision forNlS was to advance its capabilities to provide timely,, relevant
and actionable intelligence by building a skilled and capable workforce that is adaptable. resilient.
innovative and able to address the ever-evolving threats that we face.
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64. The nominee further submitted that his strategic vision will be centered on people's systems and
processes. He noted that the vision transcends two different timelines i.e.. there is a part of Kenya that
lives in the 2lst century, where technology can be leveraged upon in collecting intelligence and
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securing our national security interests while there are also some parts of the country, especially in the
northern part where we are still trapped in the late 20th and early l9th century where there's no
infrastructure. In these areas, threats are different which calls for a refocus on how intelligence is

collected. Under these areas, human is at the core of intelligence gathering i.e., collection of
intelligence that focuses on human intelligence and not collection of intelligence that solely depends
on technology. Because in essence, if we're over dependent on technology, we are not going to be able
to address various threats that that we face as a country.

65. In addition, the nominee noted that we must recognize that we live in a global world and because of
that we are also dependent on technology and other systems that t will leverage to make NIS fit for
purpose in carrying out its mandate.

On dropping numerous cases as the DPE and what he would do differently as the DG of NIS to
restore the public confidence on his integrity and independence

66. The nominee submitted that Article 157 (6-l l) of the Constitution is very clear on the roles of the
powers of the DPP. Specifically, Section 6(c) envisages that the Director of Public Prosecution can
withdraw cases where there's a want of evidence or where there's an abuse of processes under the
Constitution. Thus. the decision to withdraw the cases was made independently by the nominee and
the teams that he works with. The nominee quipped that, for instance, in some ofthe withdrawn cases
affidavits were submitted to say that they produced evidence that was not complete and in some
instances some of the evidence was tampered with and even forged.

67. The nominee further indicated that it was important to note that as per Article 157(8) of the
Constitution. when the ODPP withdraws a case, it does not do so, solely by himseli but the magisrate
and the court plays a role by reviewing the submitted evidence and the reasons for withdrawal that the
DPP has tabled before court. Therefore, it is the court that decides whether the DPP can withdraw that
case or not. There are certain instances where the courts have refused and ODPP had to go back to the
drawing board and continue to prosecute. Therefore, the nominee posed. that withdrawal of cases is
not a decision that he makes solely by himself, but it's a decision that it involves other institutions, that
oversight the power that has been given to the DPP.

On numerous Petitions filed against him in courts and at the Public Service Commission for his
removal from office
68. The nominee averred that there have been several petitions against him as the DPP and all of them

have been withdrawn. They were orchestrated fbr his removal, basically because he was able to say
no and being able to be firm that the decision to charge rests with the DPP and not anybody else under
the Constitution.

69. The nominee noted that were he to succumb to the pressures and the coercion that was there, perceived
or not, then he would have not been able to make independent decisions that he believes he has been
able to make even though those cases and the withdrawals would have brought a dent on his career.
The bold decisions made was in furtherance of the rule of law and he must safeguard against
miscarriage ofjustice and it doesn't matter who that person is, whether it's a person of interest, whether
it is it is a senior citizen in the country or not and that is a decision that he made and he does not regret
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making it. The nominee assured that it was the same boldness that he aims to maintain if confirmed as
the Director General of the National Intelligence Service.

On the Auditor General's FY 2021122 audit report, which raised an issue on underutilized office
space for the ODPP leased office spaces in Mombasa and Machakos Counties where the ODPP may
have incurred an estimated loss of KES.77.89 million.

70. The nominee submitted that the issue raised in the Auditor General's report and the underutilization
of office space, came about because of the Covid-19 pandemic. He noted that the office had planned
as a whole to collapse some of the offices within these regions and have them centralized because his
argument was that as legal officers, if they had adequate transport then they could be able to move up
to courts wherever they are. In the process of that they had started acquiring offices that were big
enough to allow for accommodation. However. they did not manage to realize that because of the
Covid- l9 pandemic. Therefore, as a result, when the auditors came in, they felt that the space was lost.
However, there was no actual money that was lost. The nominee noted that the space did not belong
to him or his family or friends or cronies, for any allegations of m isappropriation to hold water. The
nominee noted that the offices were properly acquired. He however. apologized if it was felt that the
ODPP had lost the money, but because of the pandemic that came in, there were certain issues that
were beyond our control.

7l . The nominee noted that in the event that the Auditor Generals' report progresses and recommends his
prosecution being the Accounting Officer at ODPB and the Chief Prosecutor, he wouldn't be confl icted
since there are safeguards provided for in the Constitution of Kenya and the ODPP Act. He further
stated that he can be investigated and prosecuted, even if he is out of office as the DPP. He added that
he has got clean audit repons for the last four years and this was an isolated issue.

On fighting corruption

72.The Committee sought to ascertain the nominee's resolve in fighting corruption. with the perception
that he was doing very Iittle as the DPP in fighting corruption and considering that insecurity and
corruption can break a country. The nominee submitted that he did a lot as DPP to fight corruption and
assured that efforts were put in place to ensure that prosecutions were more effective in the corruption
cases which had very positive impact on the country at large.

73. The nominee submitted that during his tenure, the highest court award in a comrption case was issued
after successful prosecutions which he gladly took credit. Further in his present and future
engagements as an individual officer, he submitted that he always observed Chapter Six of the
Constitution.

74.The nominee further noted that another great achievement was the advisory opinion that defined a

state and public officer. and pursuing the concept of "following the money" while prosecuting
corruption cases.

On where to draw the line between free media and information gathering via intelligence by spies
as regards espionage
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75. The nominee informed the Committee that suppo(ing free media and intelligence gathering would be

defined with the kind of intelligence that would be collected. The nominee noted that they will analyse

the evidence that is brought and see whether indeed that person is undertaking espionage whilst
respecting the role of free media which he plans to respect if given that opportunity to serve as the
Director General.

76.The norninee submitted that espionage can be undertaken through what you call covert i.e., somebody
can come as a media practitioner. they can come as a doctor, they can pretend that they are
businessmen, they can pretend to be anything. Yet they are collecting intelligence. As per the
Constitution. the role of NIS is to collect security intelligence and counter-intelligence information.
He noted that the NIS has a whole department division called Counterintelligence that collects
counterintelligence. So, if a person has taken cover that there are media practitioners. we will get the
intelligence and we will table the evidence so that, that person can be stopped and prosecuted in a

court of law lor undertaking espionage.

77.The nominee submitted that we live in a global system, and we must interact with intemational
community and find ways of working with countries that share similar visions as Kenya. Therefore,
we are bound to work with them even in the collection of intelligence because it adds value. and it
gives us that multiplier efl'ect of being efl'ective in self-guarding our national security interests.

On how he will leverage partnerships with other security institutions

78. On the issue of partnerships. the nominee submitted that. partnerships are going to be critical and it is
one of the strategies that he was going to implore. He noted that as the DPB he was elected the Vice-
Chairperson of the National Council Member Station of Justice because of the input that he had put in
helping the Chief Justice.

79. The nominee quipped that in building synergy and coordination collaboration within the criminal
justice system, he was also elected as the President of the Eastern African Association of Prosecutors
because of the partnership that ODPP managed to bring between Kenya and other Eastem African
countries.

80. He further noted that the threat of terrorism requires us to work in connection with other nations, both
regionally and internationally. To leverage the partnerships, he submitted that he will have to analyze
the kind of cooperation we're going to undertake and evaluate the value that it will add in discharging
NIS mandate.

On the perception that the NIS is too elitist and not keen on local intelligence and possible remedy

81. The nominee submitted that the NIS has an array of human resources that is not 100% elitist. His goal
is to be able to build on the diversity of the human resource that we have based on the threats that we
are likely to face. ln that way. the nominee stated that the recruitment processes will have to be
relooked at in terms of who the target persons are. He noted that they will have to target a cadre that
is professional in terms of the requirements and the professional caps that would need to fill it, but
will also have to have a cadre that can be able to cover the different l'acets of the country and this
therefore means that we will have low cadre in the sense that we might have to recruit people who
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have just finished form 4 and should not confine the service to individuals who only have diplomas
and degrees. The nominee noted that in that way we will try to cast the net much wider to get a bigger
spectrum of human resource fit fbr NIS purpose.

82. On a related issue of the NIS perceived to be no longer keen on local intelligence tbr example the
Shakahola matter where hundreds of Kenyans died in the hands of cult leaders. the nominee submitted
that NIS gave intelligence that was actioned upon and even when the ODPP was able to prosecute
some of the involved individuals including one Pastor McKenzie. However, the court gave him bail
and was later released on insufTicient evidence, thus weaknesses in the entire criminal -lustice need to
be sealed. As a solution, the nominee submitted that intelligence needs to be converted into evidence
in order to be useful in the war against crime.

83. The nominee also submitted that, traditionally, violence and terrorism had been viewed as being
brought about by Islamic extremism. However, with the happenings of Shakahola, it is evident that
the net needs to be cast wider, thus will actively seek a multi-agency partnership in addressing such
ernerging security threats.

On how he plans to work with the executive whilst remaining independent of the executive

84. The nominee noted that the DG NIS is a member of the National Security Council headed by the
President who is the leader of the Executive. If confirmed as the DG for NIS, the nominee submitted
that he will try to bring a balance so that it is not a complete executive affair. To ensure independence,
NIS will strive to give intelligence and it's supposed to be apolitical.

85. Moreover, for there to be independence, the nominee underscored that the most impoftant thing is
be:ing able to observe Chapter 6 of the Constitution by ensuring that there is integrity in what we are
doing. The balance is brought about by the different oversight bodies that exist. The nominee quipped
that if confirmed as DC. he will ensure that the NIS produces intelligence that is appropriate. accurate
and timely and that it adds value, and that it is not there to be used for the benefit ofany.

86. The nominee noted that his appointment is not a reward by His Excellency the President and thus
w,:uld not compromise on his independence of mind and would be ready to point out wrongs to the
president.

On Proliferation of small arms and extra-judicial killings in Northern Kenya
87. The nominee noted that extra-judicial killings were illegal and unconstitutional, as such they should

not be entertained at all. He stated that the ODPP together with IPOA have been able to bring over one
hundred and fifty (150) police officers to account for their actions attaching responsibility to the police
commanders. He also noted that of all the cases brought before the DPP, only one case mentioned the
NlS. Thus, he will ensure that NIS operates within the confines of the law.

88. The nominee further noted that the fight against illicit arms in NIS fell under the lnternal Division
department and not the department he headed of Counter-Terrorism, thus he cannot be held to account.
Ho*'ever, he submitted that he will ensure that Hum-lnt is adequate enough to help stem the
proliferation of small arms especially in border counties neighbouring unstable countries in the region.
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89. The nominee however averred that a long-lasting solution would include active involvement in helping
to stabilize the region by fostering peace so that arms do not find their way to Kenya. This therefore
calls for cooperation with intemational countries and redefining how to deal with the threats in the
neighbourhood.

On how NIS can support the economy and fight tax evasion
90. The nominee submitted that he will strive to ensure that NIS collects active and timely intelligence to

advise the government on how to solidify gains in the economy. Furthermore, the nominee stated that
he will leverage technology advances in intelligence spectrum to help KRA ensure taxes are paid to
enable the country to become self-sufficient. This will be achieved through actionable intelligence for
KRA to use when collecting taxes.

Closing remarks
91. In his closing remarks, the nominee assured Kenyans and the Committee that NIS under his leadership

will continue being professional and efficient and operate within the law to ensure that the intelligence
that is produced is used fbr the benefit ofthe national security of this country.

92. He further noted that he will pursue the implementation of Section 66 of the NIS Act on the Complaints
Board, which hasn't been implemented since the promulgation of the law.
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CHAPTER FOUR

4 OBSERVATIONSANDFINDINGS

94. The Committee observations were guided by:
(l) Section 7 of the Public Appointments (Parliamentary Approval) Act (No. 33 of 20ll) in terms of

issues for consideration as follows:

the procedure used to arrive at the nominee;
any constitutional or statutory requirements relating to the office in questionl and
suitability of the nominees for the appointment proposed having regard to whether the
nominees' abilities, experience, and qualities meet the needs of the body to which the
nomination is made.

(2) Section 8 (l) and (2) of the National Intelligence Service Act,2012 which provides for the
qualifications of the Director-General of the National Intelligence Service.

95. The Committee made the following observations and findings:

(l) THAT, the procedure used to arrive at the nominee accords with Section 7 (2) of the National
Intelligence Service Act (No. 28 of 2012) which providesthat "the Presidenl shall nominate a
person .lbr appointment as the Director-General and submil the name o.f. the nominee to lhe
National A.s,sembly".lndeed H.E. the President on Thursday l8'h May 2023 communicated the

name of the nominee for appointment to the position of Director-General of the National
Intelligence Service to the Speaker for approval by the National Assembly.

(2) THAT, the nominee meets the requirements of Chapter Six (6) of the Constitution on leadership

and integrity having been cleared from the following statutory bodies: the Ethics and Anti-
Corruption Commission (EACC), the Kenya Revenue Authority (KRA), the Directorate of
Criminal Investigations (DCI), Office of the Registrar of Political Parties (ORPP) and the Higher
Educations Loan Board (HELB).

(3) THAT, in accordance withArticle 78(l) and (2) of the Constitution and Section 8 (l) (a) of the

National lntelligence Service Act.2012, the nominee is eligible for appointment as a state officer
since he is a Kenyan citizen and does not hold dual citizenship.

(4) THAT, the nominee complies with Section 8( I)(b) of the National lntelligence Service Act,2012
which requires that the Director-General holds a degree from a university recognized in Kenya.
lndeed, he holds a Master's degree in National Security Policy with Merit tiom the Australian
National University (2014); a Masters in Law (LLM) from the University of Wales, Cardiff
( I 997)" and a Bachelor of Law (LLB) from University of Wales. Cardiff ( | 996).

(5) THAT, the nominee has held the following positions: Director of Public Prosecutions (March
2018 to date), Deputy Director of Counter Organized Crime at the NIS (June 2016 to 2017);
Deputy Director of Administration in the lnternal Division of the NIS (January 2015 to June
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2016): Head of Somalia Stabilization at the NIS (2010 to 2013); Head Countering Violent
Extremism at NIS (2009 to 2010); Head of Legal Department at the NIS (2005 to 2009); Depury
Head of Legal Department at the NIS (2000 to 2005); State Counsel with the Attorney General's
Office (January to December 2000); Pupillage and Advocate at Seth & Wathigo Advocates
(October 1998 to January 2000): and Tutorial Fellow at Moi University ( 1998). He therefore meets
the requirements of Section 8( I )(c) and (d) of the National Intelligence Service Act, 201 2 having
served for eighteen ( l8) years at the NIS.

(6) THAT, the nominee has not been charged in a court of law in the past three years, a requirement
under the Schedule to the Public Appointment (Parliamentary Approval) Act.

(7) THAT, the nominee does not hold office in any political party. a requirement under the Schedule
to the Public Appointment (Parliamentary Approval) Act.

(8) THAT, the nominee has never been dismissed from office underArticle 75 of the Constitution for
contravention of the provisions of Articles 75( I ) (conflict of interest). Article 76 (financial
probity), and Article 77 of the Constitution (on restriction of activities of State Officers).

(9) THAT, during the approval hearing. the nominee demonstrated knowledge of topicat,
administrative, and technical issues touching on government and has the requisite abilities,
qualifications, and experience to serve as the Director Ceneral of the National lntelligence
Serv ice.

( l0) THAT, with regard to submissions contesting the suitability of the Nominee

(a) the submission by Mr. Stephen Magira was not given on oath and therefore not admissible

(c) regarding submissions by the Transparency International and Eliud Karanja Matindi- On the
alleged issue of integrity, the Leadership and Integrity Act empowers the Ethics and Anti-
Corruption Commission to oversee the implementation and enforcement thereof. It is thus
incumbent that any person. who feels that the Act has been contravened, to move the relevant
bodies charged with the mandate under the Act. The Committee further notes that the Clerk of
the National Assernbly wrote to the EACC on the 24tl' May 2023 to submit on the suitability
of the nominee and in turn received a letter from the EACC dated 29th May. 2023 and
referenced EACC.7/10/5VOL XXlll ( I l9) indicating that the Commission has not undertaken
any investigations pursuant to its mandate nor has it recommended prosecution against
Noordin Haji, CBS of lD No. ll52l42l, based on records available as at 29th May 2023.

(d) further. regarding submissions bv Transparency International and Eliud Karanja Matindi, the
Committee observed that the procedure for removal of the DPP on any ground is enshrined in
Article 158 ofthe Constitution and that the process had not been exhausted.
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CHAPTER FIVE

MMENDATION

96. Hav ng considered the suitability, capacity. and integrity ofthe nominee, and pursuant to Section 8(2)
ol' ePu

on7
blic Appointments (Parliamentary Approval) Act (No. 33 of 20ll) as read together with
( l) of the National lntelligence Service Act,2012, the Committee recommends that:

nal Assembly APPROVES the nomination of Mr. Noordin Mohamed Haji, CBS,
appointment as the Director-General of the National Intelligence Sen'ice.

DATE b4 o6 ,(
q3

SICNEI) l

Report of

THE HON. NELSON KOECH, MP
CHAIRPERSON

PARTMENTAL COMMITTEE ON DEFENCE, INTELLIGENCE AND FOREIGN
RELATIONS

Conrmittee oD Dclbrrc?, hftelligerrcc and lbreign Relations on the l'etting ol-lltr. Noonlin lllohaned llaji, the Nontinee
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M IN.NO. DDC/DII'R/I 97 12023: PREI,IMINARII.],S

The meeting was called to order at l0:20 a.m. and a prayer was said. The Chairperson stated that

the main agenda of the meeting was the consideration and adoption of the Committee Report on

the Approval Hearing of Mr. Noordin Haji, CBS, OGW, a nominee for appointment as Director
General of the National Intelligence Service.

The agenda was adopted after being proposed by Hon. Wanjira Martha Wangari, M.P and

seconded by Hon. Ikana Fredrick Lusuli, M.P.

MIN.NO. DDC/DI FR/ I 98/2023 CONI.'IRMATION OF MINUTT]S OF-

TIIE PRE,VIOUS MEETING

Confirmation of the Minutes for the previous Sitting was deferred to the next Sitting

M IN.NO. I)t)C/t)t I,'R/ I 99 12023: CONSIDERATION AND ADOPTION
OF TIIE COMMITTEE REPORT ON
TIIE APPROVAI, HEARING OF MR.
NOORDIN HAJI, CBS, OGW, A
NOI\,IINEE FOR APPOIN'I'MENT AS
DIRECTOR GI]NERAL OI.' THIt
NATIONAL IN'IELLIGENCE
SERVICE.

The Committee Report on the approval hearing of Mr. Noordin Haji, CBS, OGW, the nominee for
appointment as Director-General of the National Intelligence Service was considered and adopted

after being proposed by Hon. Maj. (Rtd.) Sheikh Abdullahi Bashir, M.P. and seconded by Hon.

Ikana Fredrick Lusuli, M.P.

It was adopted with the lollowing observations and recommendations

OBSERVATIONS
The Committee made the following observations and findings:

( 1 )THAT, the procedure used to arrive at the nominee accords with Section 7 (2) of the
National Intelligence Service Act (No. 28 of 2012) which provides that "/ie Presidenl
shall nominate a person for appointment as the Director-General and submit the name o.f

the nonrinee lo lhe Nutionol Assen$\y". Indeed H.E. the President on Thursday I 8'h May
2023 communicated the name of the nominee for appointment to the position of Director-
General of the National Intclligence Service to the Speaker for approval by the National
Assembly.

(2)THAT, the nominee meets the requirements of Chapter Six (6) of the Constitution on

leadership and integrity having been cleared from thc following statutory bodies: the

Ethics and Anti-Comrption Commission (EACC), the Kenya Revenue Authority (KRA),
the Directorate of Criminal Investigations (DCI), Office of the Registrar of Political
Parties (ORPP) and the Higher Educations Loan Board (HELB).

(3)THA1', in accordance with Article 78(l) and (2) of the Constitution and Section 8 (1) (a)

of the National Intelligence Service Act,2012, the nominee is eligible for appointment as

a state officer sitrce he is a Kenyan citizen and does not hold dual citizenship.

2



(4)THAT, the nominee complies with Section 8(1)(b) of the National Intelligence Service
Act, 2012 which requires that the Director-General holds a degree from a university
recognized in Kenya. Indeed, he holds a Master's degree in National Security Policy with
Merit from the Australian National University (201a); a Masters in Law (LLM) from the
University of Wales, Cardiff (1997), and a Bachelor of Law (LLB) from University of
Wales, Cardiff (1996).

(5)THAT, the nominee has held the following positions: Director of Public Prosecutions
(March 2018 to date), Deputy Directorof Counter Organized Crime at the NIS (June 2016
to 2017); Deputy Director of Administration in the Intemal Division of the NIS (January
2015 to June 2016); Head of Somalia Stabilization at the NIS (2010 to 2013); Head
Countering Violent Extremism at NIS (2009 to 2010); Head of Legal Department at the
NIS (2005 to 2009); Deputy Head of Legal Department at the NIS (2000 to 2005); State
Counsel with the Attorney General's Office (January to December 2000); Pupillage and
Advocate at Seth & Wathigo Advocates (October 1998 to January 2000); and Tutorial
Fellow at Moi University (1998). He therefore meets the requirements of Section 8(l)(c)
and (d) of the National Intelligence Service Act,2012 having served for eighteen (18)
years at the NIS.

(6)THAT, the nominee has not been charged in a court of law in the past three years, a

requirement under the Schedule to the Public Appointment (Parliamentary Approval) Act.
(7)THAT, the nominee does not hold office in any political party, a requirement under the

Schedule to the Public Appointment (Parliamentary Approval) Act.
(8)THAT, the nominee has never been dismissed from office under Article 75 of the

Constitution for contravention of the provisions of Articles 75( 1) (conflict of interest),
Article 76 (financial probity), and Article 77 of the Constitution (on restriction of activities
of State Officers).

(9)THAT, during the approval hearing, the nominee demonstrated knowledge of topical,
administrative, and technical issues touching on government and has the requisite abilities,
qualifications, and experience to serve as the Director General ofthe National Intelligence
Service.

( l0) THAT, with regard to submissions contesting the suitability of the Nominee:
(a) the submission by Mr. Stephen Magira was not given on oath and therefore not

admissible.
(b) regarding the submissions by Eliud Karanja Matindi, he had filed a petition in Court

HCC 492/2022 challenging the integrity of Noordin Haji in discharging his duties as

the Director of Public Prosecution. This matter was yet to be fully determined by the
Court.

(c) regarding submissions by the Transparency International and Eliud Karanja Matindi-
On the alleged issue of integrity, the Leadership and Integrity Act empowers the Ethics
and Anti-Comrption Commission to oversee the implementation and enforcement
thereof. It is thus incumbent that any person, who feels that the Act has been
contravened, to move the relevant bodies charged with the mandate under the Act. The
Committee further notes that the Clerk of the National Assembly wrote to the EACC
on the 24th May 2023 to submit on the suitability of the nominee and in turn received a

letter from the EACC dated 29th May,2023 and referenced EACC.7/10/5VOL XXIII
(119) indicating that the Commission has not undertaken any investigations pursuant
to its mandate nor has it recommended prosecution against Noordin Haji, CBS of ID
No. I l5 21421, based on records available as at 29th May 2023.
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(d) further, regarding submissions by Transparency Intemational and Eliud Karanja

Matindi, the Committee observed that the procedure for removal of the DPP on any

ground is enshrined in Article 158 of the Constitution and that the process had not been

exhausted.

RECOMMBNDATION
Having considered the suitability, capacity, and integrity of the nominee, and pursuant to Section

8(2) of the Public Appointments (Parliamentary Approval) Act (No. 33 of 201l) as read together

with Section 7 ( I ) of thc National Intelligence Service Act, 2012, the Committee recommended

that: 'I'he National Assembly APPROVES the nomination of Mr. Noordin Mohamed IIaji,
CBS, OGW for appointment as the f)irector-General of the National Intelligence Service.

M IN.NO. DDC/DIl'R/200 /21123: ADJOUI{NNTT]N'I'

There being no other business, the meeting was adjourned at 4.45 prn

SIGNED:.. I)ATI,l 6 o6 &3

TIIE IION. NELSON KOECII, M.P.
CHAIRPERSON, DItPARTMENTAL COMMITf EE ON DEI"ENCFI, INTI'l'LLIGENCE

AND I.'OREIGN RELATIONS

I
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e r or notification i:ffiT lr,. pr"riaent nominating
rdin Haji, CBS for appointment as Director-General

of the National Intelligence Service



Telcgraphic Addrcss
Tclephonc: +254 -20-2227 436
When replying please quote

EXECUTIVE OFFICT] OF THE PRESIDENT

CHIEF OF STAFF'AND HEAD OF THE PUBLIC SERVICE

STATD HOUSE
P.O. Box 4053G40100

Nairobi, Kenya

ner. NcoPl cAB-26 I 4A.V.AL.r/(86) rall'..May/.2ozg ,20
and datc

Hon. Moses F. M. Wetangula, EGH
Speaker
The NationalAssembly
Parliament of Kenya
Parliament Building
NAI OBI

GENERAL, NATIONAL INTELLIGENCE SERVICE (Nrs)

You are most graciously notified that His Excellency Hon. william samoei Ruto
PhD., c.G.H., President and commander-in-chief of the Kenya Defence Forces, has
nominated Mr. Noordin Haji, cBS for appointment as the Director-General of the
National Intelligence Service.

The nomination and transmittal to the National Assembly is pursuant to Section
7(L) of the National rntelligence service Act (No. 28 of 2012). That provision
of law sets out the process of appointment of the Director-General of the National
Intelligence Service thusly:

"There shall be a Director-General of the service who sha//, with the approval of the
National Assembly, be appointed by the president.,,

In that regard, and in fulfillm
the Public Appointments (
we submit to the National Ass
CBS to the National Assembly.

The Director-General of the National Intelligence Se i ce i ft 6rfi &td&6Ffl*rem be
40 of

ent of the procedure set out in Sections 3 and 5 of
Parliamentary Approval) Act (Act No. 33 of 2011),
embly the Presidential Nomination of Mr. Noordin Haji,

of the National Security Council pursuant to Article
regard, and in recognition of the mandate of the

nnl\lFll.)rilTI$,i

In tha
tion's e office

DEPUTY CLEIlK 3, I{IOI(O

the" Constitution
.r,iLfl l[$drr/dU'lc

t-

t
t

I

i

n

tCIrurlffrruTiAi.

Dear

TRANSMITTAL

NOMINATION FOR APPOINTMENT TO THE POSITION OF DIRECTOR-

NATIONAL A.SSEllBLr"

n /\ o^,, J{o!4 antnn rli.rrlnl



00f-|riffiil{llr,

within our national security infrastructure, the National Assembty is requested to
prioritize the consideration of the nominee.

To aid Parliament in its consideration and approval processes, we have the pleasure
to forward herewith the Ceftificate of Presidentia! Nomination (No. 11 of
2023), together with the Nominee's Curriculum Vitae and Testimonials.

-.Yours

FELIX K. KOSKEI
CHIEF OF STAFF &
HEAD OF THE PUBLIC SERVICE

Copy to: Hon. Ichungwa A. Kimani, MP, MGH
Majority Leader
The National Assembly
Parliament Building
NAIROBI

Mr. SamuelJ. Njoroge
Clerk
The National Assembly
Parliament Building
NAIROBI

Mr. Arthur A. Osiya, EBS
Principa I Adml nistrative Secretary
Executive Office of the President
NAIROBI

Mr. Jasper Mbiuki, CBS
Head of Cabinet Secretariat
Executive Office of the President
NAIROBI
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PRESIDENTIAL
NOMINATION NO. 11 of 2023

THE CONSTITUTION OF KENYA

THE NATIONAL INTELLIGENCE SERVICE ACT
(No. 2B ot2012)

DrnrcroR-GENERAL

IN EXERCISE of the powers conferred by section 7 (L) of the National
Intelligence Service Act, I, WILLIAM SAMOEI RUTO, President and
Commander-in-Chief of the Kenya Defence Forces nominates -

NOORDIN HAJI

for appointment as the Director-General of the National Intelligence Service.

ISSUED under the HAND AND SEAL of the President at State House,
NAIROBI this SIXTEENTH day of MAY in the year of our Lord TWO
TH SAND AND TWENTY-THREE.

NOMINATION
for

STATE APPOINTMENT

WILLIAM SAMOEI RIJTO,
President

\
\,
,I
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Annexure 4:

Advertisement notifying the public of the approval hearings



REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY
13TH PARLIAMENT - SECOND SESSTON - 2023

IN THE MATTER OF APPROVAL BY THE NATIONAL
ASSEMBLY OF THE PERSON NOMINATED FOR

APPOINTMENT TO THE POSITION OF DIRECTOR-
GENERAL, NATIONAL INTELLIGENCE SERVICE (NIS)

lf .' l' f.',1', :l(:.ri 'r" .':,1: ,r'/;:lrtl4lyr! rr,l;{ .f , lii
r\i|illr':l..1;lit/lL'.L.i JL- li i l:

ivil ijrl (a I :v,.lt I : r l

WHEREAS, pursuant to the provisions of Section 7 (l) of the National lntelligcnce
Service Act (No. 28 of 2012), H.E the President, notified the National Assembly
of the nomination of Mr. Noordin Haji, CBS for appointment as the Director-
General of the National lntelligence Service.

lT lS NOTIFIEO to thc gencral public that pursuant to the provisions of Article
ll8(1)(b) of the Constitution, Section 7(1) of the National lntelligence Service
Acl, 2012 and section 6(4) of the Public Appointments (Parliamentary
Approval) Act, 2O11, the Departmental Committee on Defence, lntelligence
and Foreign Relations of the National Assembly shall conduct tlrc approval
hearing (vetting) of the nominee for appointment as the Dlrector-General,
National lntelligence Service on Tuesday 3O'h May 2023 in the Mini-Chamber,
County Hall, Parliament Buildings.

AND WHEREAS, Article 118(l)(b) of the Constitution requires Parliament to
facilitate pulllic participation in the legislative and other business of Parliament
and its Committees and Section 6(9) of the Parliamentary Appointments
(Parliamentary Approval) Act, 2Oll provides lhal "any person may prior to
the approval hearing and by writt atement on oatll provide the Clerk witll

rl:: | :

I

e

evidence cont the suitab 'ity of a candidate to hold the o tce to which the
candidate has bean nomina

NOW THEREFORE, in compliance with Article 118(l)(b) of the Constitution and
section 6(9) oF the Public Appointments (Parliamentary Approval) Act. 2O11, the
Departmental Committee on Defence, lntelligence and Foreign Relations hereby
invites members oF the public to submit any representations ttrey may have.

by way of written statements on oath (affidavits) with supporting evidence
contesting the suitability of the nomincc for appointment as the Director-
General. National lntelligence Service.

Thc mernoranda may bc forwarded to the Clerk of the National Assembly, P.O.

Box 41842-OOIOO, Nairobi; hand-dclivercd to the office of the clerk, Main

Parliament Buildings, Nairobi: or emailed to cna@)pj1f[a@e.trlgo-JLel to be
rcccived on or before Monday, 29h May, 2023 by s.Oopm.

lT lS FURTHER NOTIFIED THAT, the nominee is required to:

1. appear for the approval hearing with the original identity card, academic
and professional certificates and other relevant testimonials; and

2. obtain letters/certificates of compliance from the following institutions:

a. Ethics and Anti-Corruption Commission I

b. Kenya Revenue Authority;
c. Higher Education Loans Board;
d. Oirectorate oF Criminal lnvestigations; and
e. Office of the Registrar of Politlcal Partles.

S, NJOROGE

CLERK OF THE NATIONAL ASSEMBLY

aoth May, 2023

tllt',,! .l n.tel.t4t ,t.td' 'lat, t.t\.1 httt1.t,tl,.t.J.l
I

l
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Annexure 5:

s from the Clerk of the National Assembly inviting the
nominee for the approval hearing
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Ollicc ol thc llcgistrar ol'l\rliticul l'artic:.

'l hc son Olllccrs on this su[)-ice t arc Ilr. l)clrrris i\log:rrr. \\ llr) nll-\ hc crltttae tctl ort lcl
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Contntittcc on I)cl.;rrcc. lntclligcncc antl l:orcign l{clatirlrrs hcrcb-r invitcs 
-r 

orr firr lrrr al.tproval
lrcaring (\'ctting,) l)rrrsuanl to Sccti()n 6(3) ol' tlrc l)utrlic Appointrrrurts ( I'arliu rncrrturl
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Kindly lill ()ut thc atlaclrccl QLrcstiortrrairc'. as rccluircrl l-r-r' thc l!ublic Apprrirttrttcrtts
( I)arlianrcntarr z\pproval) Act. 20 I l. and rcturn it on or bclirrc Ilorrdar'. 29'h i\lxJ, 202J. \'ou
arc rcquircd to appcar bclbrc lhc (-blnnrittcc \\'ith -\'our originll r)ational idcntitl'cartl. acadcrnic
and profc'ssiorral ccrlific:rtcs arrd anv othcr rclcvarrt (locunrcnts and tcstinroniitls. Irr adtlitiorr.
\'ou should appcar rr ith lcttcrs or ccrtilicatcs ol'clcalancc lionr tlrc lirllorr in-u institrrtit'ns:
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Annexure 6:

ers from the Clerk of the National Assembly to KRA,
C, DCI, HELB and ORPP requesting for information

on the nominee



]'tIIi NAl 1oNAt, ASSt.tNtIil,\',
oI r.'rcr.] ot-'r'rIt. cr.tiRK

o.
at ro

llox 4l tl42-00100
bi, Kcnl'a

,

ain l)arliarncnt llu ildings

cn rc lying, plcasc quotc

N t) Il'R/2023 (047) 23'd Mn)', 20:3

pah Simil'u, IillS
rnissioncr Ocncral

I{cvcnuc Authority
'r'i cs s'cr. l0l' l:loor. I lailc Sclassic r\vcrruc

Qt.lEsl'l.'orr INl.'orrt,rn'r'roN oN I\rrr. NootU)tN tIA.rr, Nol\flNr.)r.: t,'otr
I'OIN'I'i\lt.:N]' AS 1'ilti I)iltE(;l'Otr-(Jt.tNl.)ti\t. ol' 't'ilt., NAl't()NAt.

IN'I'[I,I,I(; I.]NC'I! SI.]ITvI CI,]

r

I I

isisthcrclbrc to rcqucst 1'ou to provitlc a rcport orr tas cortrpliancc lr_r' thc rtornincc. 
.l 

his
ion rvill assist thc (-onrrnittcc in clltctivcl-v cxccr.rtirrg its rnandatc. Kindll lorrr ard thc
ion to thc unclcrsigncd orr or bclirrc l\'lontll1 , 29th IIat'' 2(123.

t ontl at

ln ornral

URGEilT

'l clcphonc: I254202841{000 cxt. .l-100

l:ma il: cna'(i'pa rliarncnt. qo. kc
rvrvs .parliarnent. qo. ke/the-nat iona l-assern bl-r,

Articlc 124(4) ol'thc Corrslitutiorr providcs lhat "uircn l llousc ol'l'arliirnrcnt consirlcrs an\'
appointntcnl for rvltich ils approlal is rcquircrl unrlcr lhc (lrrrsliluliolt ()r iln /\cl ol'
I'urliatttcnt, lhc allpoirtlnrcrrl slralt bc consirlcrcd b.r' a (--ornnrillcc ol'thc I lousc".

'l'hc l)cpartnrcntal (lonrtrtittcc on l)clL'rrcc. Intcllircncc and lrorcirn ltclations is cstablishcd hv
Standing Ordcr 2l(r ol'lhc Natiorrirl Asscnrblr anJ rrrirnrlirtcd. lrn()ngs[ othcrs. "lo vcl arrrt
rcporl on all appoinlnrcnls lhcrc lhc Constilulion or irnl lau rcquircs thc Ntrtionul
Asscmbl.r' l(, nl)l,rovc, crccpt thosc unrlcr Slanrlirrg Orrlcr 20J ((ionrntitlcc on
Appointmcnls)".

ln this rcgard. thc Conrrnittcc slrall conclur.:t arr approvul hcarin-e (r,ctting) of i\l r. Noordirr I lnji,
CllS, ol ll) No: I l52l12l anrl KIIA l'lN: A00279t151{(1. nornirrcc lirr appointnrcnt ls thc
l)ircctor-( icncra I ol'thc National Intclligcncc Scrvicc orr'l'ucsrlar'30tt'l'ta't',2(123.

I)ursuant to Scction 7(b) ol'thc l'ublic r\grpointrncnt ( l'arlia nrc.nrar,r' Apltrot'al) n ct. l() I I thc
Conrnrittcc is ntandatcd lo considcr rrhcthcr llrc norrrincc has rlct all tlrc colrstitrrtiorurI and
statttlorv rc<lrtircttrcttts rclatinr: trr thc ol'llcc ilr tlucsti<ur irr tclrrrs crl corrrpliarrcc rvith tltc
principlt's o('lcadcrslrip arrtl intclri(r'rrs sc( ()ut irr (ihaptcr Sis ol'thc (lorr st itut iorr.

pad",rn
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lhc l.iaison ()lliccrs rrn this sLrbicct urc )Ir. l)cnnis Nlrrgarc, slro rrrr-r hc c()nlrcrc(l r)n lcl
07ll.l79l6l or cnrlil tlcnnis.or:cchirr parliurncnt.rlo.kc lntl lIs. \\/inlrcrl Kilonzo ,'l cl
0710571777 or crttail * in lictl. k ilotrzo'rt'rrarliantrrt t. r.lo. ke
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l'. O. Ilox 4llll:-001(x)
Nairobi, Kcnl'a
Main l'arlianrcnt Il u ild ings

'l'l l l'l NAl lONAl,,\SSl'lN{lll.\'
(x'rICI oF]'ilti cr,IiRK

l cle'phtrnc:, 25-ll()lti-lli(100 crt. jl()0
lrrnlil: c tlr rt lllrliutttcttt.lo.lc

arliarnc'nt. qo.kci thc- rlo!Qlli!.|:U!s!Ib.!J

a

a

\\/hcn rcplf ing. plcasc quotc

NA/|)DC/r)t F'tV2023 (oJ{)

Articlc 124(4) ol'thc ('onstitution providcs that "rlhcn a llous-c ol'l':trlianrcnl consitlcrs anr'

a;lltointrncnt for rvhich its approval is rcrluirc<l unrlcr thc Constiluliott ttr att Acl of
l)lrliunrcnt, lhc allJroirrtnrcnt shtll bc corrsitlerctl It1' a Oonrntittcc ol lltc Ilotrsc".

'l'ltc Dcpartnrcntul (--onrrnittcc on l)clcncc. Irrtclligcncc antl lrorcign I{clations is cstatrlishcd hr

Standing Ordcr 216 ol thc Natiourl Asscnrbl.r anrl nrandatcd. arnongst otlrcrs. "ltt vcl antl

rcporl on all:rp;loirrtnrcnls u'hcrc thc Crlrrstitutiolr or' :rnY larv rcr;trircs thc N:rtional
ASscnrbll' lo ill)l)rolc. c)iccpl lhosc rrntlcr Stantling ()rtlcr 20-l (Oonrruitlcc on

Appoinl nrcn ts)".

ln this rcgard, rhc (irrnrrrittcc shallcorrduct an apprtrval lrcarirrg (\'ctting) ol')lr. s-oortlirr Ilaji.
CIIS, of II) No: lt52 l{21 arrd KllA I'lN: A00279t151{(1. nornincc lirr appoirtttncr)t as thc

l) ircctor-(icncra I of tlrc Natiorral lntclligcncc Scn icc ott 'l'ucstlar' 30rt' i\la1'. 2023.

I'trrsuanr lo Section 7(b) ol'thc I'ublic Appointnrcrrt ( l)a rliatttctttart z\p1:rorlll Act. 2Oll, thc

Comnrittcc is nrarrdlrtctl to considcr slrctlrcr thc nornincc ltas nrct all tltc crrnstittttionltl antl

statrrtory rcquircnrcrrts rclating to thc olllcc in tlucstiort in tcnrs ol' cotttltliattcc s itlt thc

principlcs of lcat[.rship arrd irrtcgritl'as scl. or,rt in ('haptcr Sir ol thc ('ottstitutitrtt.

ln vicrv ol-thc provisions ol'r\rticlc 77(2) ol' thc ('trrrstitution shich proltibits Statc Olilccrs
lronr holding ol'licc irr a political partl'. this is tlrcrclirrc to rc(lr.rcst \()u l() pr()\ itlc attr'

inlirrnration on rvhcthcr tlrc rroruirrcc holds arr oljicc in a political part.r.. l'lris irrlorntatiott rr ill
ossist thc Conrmittcc ilr clil'ctivcll' discharging its tttattriatc.

Kitrdll'fonvard tltc irrlirlntatiur) t() thc undcrsigrtctl orr trr trclirtc Nf ontlar'.29r1' Illr),2()23.

23'd Mu)', 2023

i\ls. Annc Njcri N(lcrilu. (lllS
l{cgistrar ol' I'olitical l)artics
Olilcc ol'thc l{cgistrar ol' l\rlitical l'lltics
l'.O llox I lll-00tr0(r
I.ions l'lacc. l'r l'loor
Karuna Olosc. \\rai-r'lki \\'ar \\'cstlancls
NAnloril

o"u, fu/u{t,
lll'l: IIF:QtlIS'l' l"Ol{ lNI"Olrll,\'l lON O\ \rlt. NOOlrl)lN llr\.11, NOi\llNLl. 1"Oll

AI't'OtN't'Nfl.lNt' AS l)nlli(:'l'olt-(;llNl,llt.\1. ol; 'l'lll. N,\'l'l()NAL
IN'l'lLl.l(;l.lN( r I sr.lrtYI Cr,l
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IVI r. I\{ohanrcrl l. Anrin. l':l}S. (X;\\', 'rrrlc' (K)
I)ircctor, I)irccl()r:rtc ol' (lrinr irral l nvcst i gat ions

2J',r l\lx]', 2023

I'|.O llox 300i6-00 100

Nl az irr g ira ('otnplc.r Kiartrhtr lloatl
NN III()I]I

l)car d)'1

I tiIiS'l' t.'Olt tNI,'olrNrA'l'lOn- ON l\'Ill. NOOlrl)lN 1lA.ll, NOj\llNl'll'l l"Oll
oINL'N,rFlN',l' AS 'l'Illi I)llrDc'l'oll-(;liNl,:llAl, ol- 1'll[: NAl'lONAl,

R
A

LLI(; I'lNClr SIrltVI(ll':

Articlc 124(4)()l'thc Constitrrtion provitlc:, that "rvhcrr a llousc trf l'itrlialttcttl cttttsitlcrs anl
lul)l)oinlntcnl lirr trtriclr its approval is rcquircrl utttlcr lltc ('ottsliltrlirttt ttr att .,\cl ttl'
l)arli:tnrcnt, thc apllointnrcnt shall bc consitlcrctl bl it (lonuttitlcc ol lhc Ilousc",

'l'[c I)cpartnrcrrtal (]ornrnittcc orr l)cfe'rrcc. lntclligcrrcc attcl lrorcigtt lLclatiorts i: cstahlishcd hr

Standing Ordcr 216 o[' tlrc National Asscrnbl,r' arrd nrantlatcd. atttottust otltcrs. "lo vcl atttl

rcporl on all appointnrcnls u hcrc lhc (lonslilulion or iltl't larr rct;uircs thc Nrltional

AsscnrIly lo ill)])rovr, c\ccl)l lhosc untlcr Slanrling Orrlcr 20,1 (('orrtntitlcc <rn

Appoinl nrcnls)".

lnthisrcgard. lhc(lonrnrittccshallconductanapproral hcaring (rcttirrg) ol'IIr. Ntxrrtlin Ilrrji.
CllS, ot-lD No: tl52 l12l arrrl KllA l'lN: A00279ll5l.l(1, nornincc lirr appoitttttrcnt as thc

I) ircctor-(icncra I ol'thc Nltionul lrttclligcncc Scrvicc on'l'uesdar'30'l'N'la\'.202J.

I'rtrsuant to Sr'cli()tl 7(b) ol'thc l'trhlic Allpointntcrtt (l'arliitnrclltltr.\ Apploval; .'\ct. l0l I thc

(lornrrrittcc is nrarrrlatcd to consiclcr shcthcr thc norttirtcc ltas tttct ltll thc cortstittttitrttltl ilnd

stalut()r.\, rccluircnrcru.s rclatirrg to thc ollicc in tlttcstiott it1 tcrtlts ol ct'rtttpliltrlcc rr ith th,:

principlcs ol'lcadcrship antl irrtcgritv as sct or.lt in (ihaptcr Six ol'tlrc ('ortstittttiotr.
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Annexure 7:

Letters of clearance from EACC, KRA, DCI, ORPP and
HELB



o

ETHICS AND ANTI-CORRUPTION COMMISSION
INTEGRITY CENTRE (lakaya Kikwete/Valley Road Junction) P.O. Box 61130 - 00200, NAIROBI, Kenya

TEL.: 254 (020) 4997000, MOBILE: 0709 781000; 0
730 997000

FAX: 254 (020) 2240954 EMAIL: eacc@inteority.qo. ke WEBSITE: www.eacc.oo.ke

When replying please quote

Our Ref: EA0C.T lt0ls vOL XXIII (119) 29th May 2023

LA\,.

t\''

Mr. Samuel Njoroge
Clerk of the National Assembly
Clerk's Chambers
Main Parliament Buildings
P O Box 41842 - 00100
NAIROBI

-FP*;la
la

t^9

2 9 MAY 2OZ3

al'e--

4*
"t

Dear

RE: REQUEST FOR INFORMATION oN MR. NOORDIN HAJI - A NOMINEE FOR
APPOINTMENT AS THE DIRECTOR-GENERAL OF THE NATIONAL
INTELLIGENCE SERVICE

Your letter referenced NA/DDC/DIFR120231045 dated 23d May 2023, on the above
subject matter refers.

Abdi A. Mohamud, MBS
Deputy Chief Executive Officer

14,. l.lir,ugz,

UlI 2U23 t,
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'"ruangamize.UdsadL lqrlinpe Kenya -''

Please note that the Commission has not undertaken any investigations pursuant to its
mandate nor has it recommended prosecution against Noordin Haji, CBS of ID No.
Lt52L42t.

The information provided herein is based on records available as at 29th May 2O23.

FOR: SECRETARY/CHIEF EXECUTIVE OFFICER
Lt</fr<
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Office of thc Commissioner General

KRA/5/rooz/5(9o3a)

Mr. Samuel Njoroge
Clerk of the National Assembly
P. O. Box 4t842- ooloo
Parliament Buildings ,9n
NAIROBI

I e_--

q

ool
rA

O 9).*
1

ba

C(!rl( .{6Dear

REQUEST FOR INFORMATION ON MR. NOORDIN HAJI, NOMINEE FOR
APPOINTMENT AS THE DIRECTOR GENERAL OF THE NATIONAL
INTELLIGENCE SERVICE

Reference is made to your letter Ref. No. NA/DDC/DIFR/zozg (o+Z) dated z3th May
zoz3 in respect to the compliance status of Mr. Noordin Haji shortlisted for the
position of Director General of the National Intelligence Service.

The compliance status of the candidate is as follows

Pin nurnber.

Yours sincerely,

spah Simiyu (Mrs.) Advocate, EBS
ISSIONER GENERALG

i-i i,i., i-::,. -.,.-*-.r te_V,, j

i/t\ J
r 2 :ut 2r,1(3

JI
jl

.t

3 0 MAY 2023

S/No. Name. TDI
Passport
Number.

Compliance
Status.

Mr. Noordin Haji rL52r42t Aooz798514C Compliant

Tul ipe Ushuru, Tujitegemee!

3oth May zoz3
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HIGHER EDUCATION LOANS BOARD
Tel: 0711052(XX)

I i-rnai l:contaclccntrr'(a,hclb.co. kc
Wchsilc: rvrvrv.hcl h.co.kc

Anttivcrsary Ttlvcrs
Llrr ivcrsity Way

I'.0 llox (l).11i9-00-l(X )

Nairol.ri. Kcnyt

HELB/RR/112oo9 /v /247 ?orh Ma)/ 2023

Mr. Samuel Nioroge, MBS
Clerk of the National Assembly
Parliament B uild ings,
P.O Box 41842-00700

l)ea t1

CLEARANCE FOR NOMINEE APPOINTED AS DIRECTOR-GENERAL OF THE NATIONAL

INTELLIGENCE SERVICE.

We acknowledgc with appreciation receipt of vour letter Ref. No, NA/DDC/F&NP/2023/043
dated 24.h Moy 2023 requcsting thc l-ligher Education l.oan.s Board Lo providc a rcpol't on

repaytnent of I{lll,B loans that rtray have bee n advancecl to Mr. Noorclin llalj, CBS, for purposes

of vetting for appoint ment to the positioll of Ditector Gencral-NIS.

The Higher Education Loans Boar-d wishes to infornl you that Mr. Noordin Haii, cBS (lD No,

l1-slt427) was not a belreficiary of GOK/l{DLB Uuiversitv Loan'

We kindly urge you to contin(re cncouraging applicants to scek their cornpliatrce certificate
from the Board as part of testinronials and conformity to Chapter Six of the Constittttion of
Kenya.

We to thauk you most sincerely for allowing us provide you this infortrtation. This kind of
collaboration goes a long \^/ay in assisting lllll,B finance needy Kenyans pursuing highcl'

Yours t

HARLES RINGE
T

,-/""
i,',rh*16-ro

eclucation now and in the future.

FCPA

jS(9 9001,2(, I 5 (ettifiecl.



OMCIOFTIEREOISIRAR
OT POLIIICAL PARTIES

REPUAUC OF KENYA

Telephone: *254(0)204022000

Mobile: 0772281357

Emdl: info@orpo.or.ke

Web6ite: www.orpp,or.ke

When replying please quote

Ann N. Nderitu, CBS

Reqistra r of Political Parties/CEO

ORPP
St r en gth e n i n g P oli ti col Pot le s

Lion Place, 1e & 4u' Floor

Off Waiyaki Way

P.O, Box 1131{0606
Sarit Centre, Nairobi.

Ref: RPP/ORG/34 VOL. Vll (5) Date:25th $[ay,2023

\ e?l
Clerk of the National AssemblY,

Main Parliament Buildings,

P.O. Box 41842- 00100,

NAIROBI.

JnF t5
Attn: George Gazemba, AClArb, CPM

V?
b

RE: REQUEST FOR INFORMATION ON NOORDIN HAJ!, NOMINEE FOR

APPOINTMENT AS DIRECTOR.GENERAL OF THE NATIONAL INTELIGENCE

SERV!CE

c/\0
.* \,t1t

&*

\t

l,
oo{ri' yll
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I ri

' ' 1.( ::;1 I

I ..

i www.orpp.or.ke

n
lt

EI Ke

t 1 !u!t 2023

fl ORPPKenya

NAIIOii
RE

qDear Sir,

Reference is made to letter Ref No. N//DDC/DIFN2)13 (044) dated 23't May, 2023 on the

above subject matter.

pursuant to Article 77 (2) and according to the records held by this Office as at 25th l'[iay 2023,

Mr. Noordin Haji of iO 1o. 11521421 is NOT an official nor a member of any registered

political party in Kenya.

Yours faithfully,

ALA L'

CEIVED

2 g MAY 2023

CLIfui' $,rr,.-.-,.I,.,.,..,,
4'1842, !\lri6

*..e
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NATIONAL POLICE SERVICE
Tclegrams: "CRIMINAL" Nairobi
Edail: direcbr@cid go ke
Tdephone: 0202603 724, 0203431t2

Dircctorate of Crinl inal Investigations.
Mazingira LIousc Kiambu Road
P.O. Box 30063-00100,
NAIROBI

DIRECTORATE OF CRIMINAL INVESTIGATIONS

DCI/CRO/SEC/6/7 /2/ A/VOL.Xil/ 144 26th May, 2023

Clerk of the National Assembly
P O Box 41842-OO1OO
NAIROBI

Attn: Georce Gazemba, AClArb, CPM

REQuEsr FoR INFORI'IATION oN MR" NOOR,DIN HArl, NOM|NEE FoR.
APPOINTMENT AS THE DIRECTOR.GENERAL OF THE NATIONAT INTELLIGENCE
SERVICE

Refer to vour letrer Ref. NA/DDC/DIFR/2123 (048) dated 23,d l.lay, 2023 on the
:bove subject

We write to confirm that the below listed person applied for Police Clearance Certificate
on the indicated date and was genulnely lsued as follows:

s/No. NAME DCI REF.NO DATE OF
ISSUE

I Mr. Noordin Mohamed Yusuf
Ha CB5

11521421 PCC-R7TR38YZ 23/O5/23

It is deemed that as at the date of issuance of the police clearance certificate to the
applicant, there was negadve result from both our nominal index and criminal database.

Mohamed l. Amin, EBS, OGW, ,ndc, (K)
DIRECTOR OF CRIMINAL INVESTIGATIONS

xAttouei ASSEn.4BI.Y

RECEI\/ED

2 g MAY 2023

CLERi(S Ui'r''CE
P O Box 4J'A42, NAIROBI

ID NO.



Annexure 8:

Nominee's Curriculum Vitae



NOORDIN MOHAMED HAJI,
cBs, oGW

DIRECTOR OF PUBLIC PROSECUTIONS

ADVOCATE OF THE HIGH COURT OF KENYA

CAR ER OBJECTIVES

-r
An Advocate of the High Court of Kenya with 24years post- admission experience, and
leverage my experience, knowledge and associations as a Director of Public Prosecutions
and National security professional to safeguard and promote our collective national
interests.

KEY LEADERSHIP POSITIONS

National Council on Administration of Justice (NCAJ) - Vice Chairperson

lnternational Association of Prosecutors (lAP) - Nominated for Vice President

(Representative of the Africa and lndian Ocean Region)

African Association of Prosecutors (APA) - Executive Committee Member

Eastern Africa Association of Prosecutors (EAAP) - President

P FESSIONAL EXPERIENCE

Director of Public Prosecutions

Assistant Director Counter Organised Crime with the National lntelligence Service

Head, Legal Department with National Security lntelligence Service

Treaties & Agreements Lead Drafter on AGOA

Lead Legal A,dvisor and the Attorney General's Representative to the Conference

of Parties (COP 5) at UNEP

Co- Chair of the IGAD Joint Committee on Somalia Stabilization

State Counsel with the Attorney General's Office

Prosecutions and lnvestigation Advisor to the National Police Service, NlS, Asset

Recovery Agency on Organized Crime

Moi University Tutorial Fellow

1
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a
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a
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a

P.O BOX 76609-00508, Nairobi I Phone: (254) 733 500 210 | Emait: nmyhaji@gmail.com



Mar 201 8- to date: Director of Public Prosecutions

The main responsibilities as the Chief Government Prosecuting Authority entails:

. Exercise State powers of prosecutions

. Chief legal advisor to the Government on all criminal matters

. Directing investigations and supervises the conduct of criminal and anti-

corruption investigations,

. Handling international relation matters including extradition and Mutual Legal

Assistance

o Advising government ministries, departments and state corporations on matters

pertaining to the application and development of criminal law

. Appointing, training and gazetting public prosecutors

. Facilitating victims of crime and witnesses during prosecution

o Contributing to the development and implementation of policies, procedures

and law reform,

. Undertaking reporting to the President and Parliament on the performance and

overall fulfillment of the object and purpose of the ODPP.

Key Achievements:

o Establishment of the Prosecution Training lnstitute (PTl) to equip officers with

requisite skills and expertise

. Development of the Uadilifu Case Management and the Electronic Document Filing

System that is integrated with the Judiciary

. Enhanced collaboration between the ODPP, regional and international partners

leading to the signing of MoUs with the Republics of Ethiopia, Mozambique, Oatar,

Brazil, the Kingdom of Saudi Arabia, and Morocco as well as the Attorney, General's

Alliance

. As the current Secretary General of the East Africa Association of Prosecutors

(EAAP), spearheaded the expansion of the Association's membership to include all

countries in the greater Eastern Africa Region

r lmproved coordination of the criminal justice system through collaboration with

other key players and stakeholders nationally and internationally, leading to the

2
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intment as the first Vice- Chairperson of the National Council on the

inistration of Justice (NCAJ)

Revi ed ODPP Structure to make it responsive to the emerging trends and

nce efficiency and effectiveness in the delivery of the Office's mandate

Enh ncing the fight against corruption by prosecution of high- profile cases

Dev lopment of key policy documents and guidelines to enhance delivery of

cution services such as Plea- bargaining and Diversion as alternative\ to

ution to expedite the trial process

ngesting prisons through the All for Justice lnitiative that expedited cases by

offenders

blish ing a robust public engagement and outreach strategy that has demystified

ent of working conditions of ODPP Staff

nced quality of prosecution services

mended by H.E Kersti Kaljulaid, President of Estonia on the 76'h Session of the

ed Nations General Assembly for my efforts towards digitizing operations at the

P

3



)
Jun 2016 -2017: Deputy Director; Counter Organized Crime, National lntelligence Service(NlS)

a

a

o

a

a

Reporting to the Director General NIS on organized crime including drug trafficking,

human trafficking, wildlife crimes, money laundering, cybercrime, corruption and

emerging organized crimes

Responsible for efficient coordination and utilization of Human, Financial and Material

resources in the Department

Legal and Strategic Advisor to the Director General N lS on organized crime responsible

for initiating, implementing policies and reviewing legislation on countering organized

Coordinating and collection and collating of strategic intelligence on organized crime

impacting directly of National Security

Heading coordination of interagency operations on organized crime including

converting intelligence into evidence, collaborating the Office of the Director of Public

Prosecutions on investigation and prosecution of crimes.

Responsible for non- law enforcement inter- agence collaboration such as the Kenya

Revenue Authority, Counterfeit Agency, Asset Recovery Agency, Central Bank of

Kenya, Financial Reporting Centre.

Leading liaison with international law enforcement partners in combating organized

crime including strengthening capacity with local agencies.

Jan 2015 - Jun 2016: Deputy Director; Administration lnternal Division (NlS)

Reporting to the DirectorGeneral and Director lnternal on all administrative matters

a

within the Division

Responsible for efficient coordination and utilization of Human, Financial and Material

resou rces in the Division

Coordination and preparation of annual budget plans and requirements and their

implementation.

Chairing the Divisional Disciplinary Committee

Chair of the Divisional Promotions boards.

Policy formulation and coordination human resource management, deployment and

development

4
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,

Key Achievements:

. Spearheaded and implemented the rationalization of the Divisions'Human, Financial

and Material resources to align with the devolved system of Governance.

2010 - 2013: Head Somalia Stabilization; Principal lntelligence Officer - Extemal Division,(NlS)

Co- chair to the IGAD Joint Committee on the grand stabilization of Somalia against Al- Shabaab

activities in Somalia with the mandate of:

. Heading Kenya's political/diplomatic cooperation with UN, AU, EU, IGAD,

. Somalia, Ethiopia, ltaly, UK and USA.

. Ensured Kenya's interest in securing its borders through the creation of buffer zones

across Som a lia.

. Stabilizing southern Somalia.

. Establishing Federal States as per the Somali Constitution.

. Demobilizing and integrating militias into the federal states paramilitary and the

Somali National Army.

. Overseeing and facilitating the operationalization of the Jubaland regional

g ove rn m ent.

. Engaging and liaising with the lnternational Community (UN, EU, AU and others).

. Management of Electoral Process in Jubaland.

. Conflict Resolution and Management among diverse clans.

o Sensitization and awareness creation among various-clans.

. Drafting model constitution and laws to govern Federal regional states of Somalia

especially Jubaland.

. Attending UN, AU and IGAD summits on Somalia

o Peace building, cross-border communities' cooperation and reconstruction efforts.

. Preparing briefs and updates for IGAD, its member states and GOK on the process

Key Achievements:

. Successfully established the Jubaland Federal State of Somalia

. Established the first Jubaland parliament and civil service. Oversaw the election of

5



a

its President and the demobilization and integration of militias into the Somali

National Army.

This was realized through effective cooperation and coordination with IGAD member

States in combating Al-Shabaab and strengthening the Federal Government of

Somalia

,
2OO9- 2O1O: Head Countering Violent Extremism, Assistant Principal lntelligence Officer-

Director General's Coordination Office

Coordinating, designin g and formulatin g counter extrem ism Programs.

Directing collection of intelligence, data and analyzing trends on violent

extre m rsm

. Spearheaded Public Relations and Media engagements.

r Development of influence and outreach programs.

. Coordinating with international partners in developing the 1st key pilot projects in

countering violent extrem ism.

. Liaison with the media on highlighting the effects and impact of violent extremism

and rehabilitating victims.

. Formulating national cohesion and peace programs within affected communities.

. Headed Muslim leaders' and community dialogue and cooperation with the

Security Sector.

Key Achievements

. Establishment of the first Counter- Violent Extremism Programme

a

I 2005 - 2009: Head Legal Department, National Security lntelligence Service (NSIS)

Principal legalAdvisor to the Director General

Oversighted all intelligence operations

Principal Legal Counsel for the Service and interlocutor between the Service, and

key Government Departments

Provided leadership and guidance to the legal department

Advised and supervised all legal matters pertaining to the Service

o

o

a
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Key Achievements

Operationalised and implemented human rights procedures for the Service. Was charged

with special duties to assist the Southern Sudanese lntelligence undertake their first

intelligence training and drafting laws to govern them.

Dec 2000- July 2005: Deputy Head Legal Department, National Security lntelligence
Service

Key Achievements

. Establishment of a fully- fledged Legal Department and introduction of Legal

Concepts for lntelligence Collection in Kenya.

p
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. Management of all external legal matters

. Liaison with international partners on legal matters

. SPecial Duties;

. Headed the development of training and legal programs for Southern Sudan

lntelligen ce

. Member and Legal advisor to the Procurement board

. Member and Legal advisor to the Retirement and Medical Schemes Board

. Assigned by the Director General to establish the first legal office

. Provided guidance and oversight on operational intelligence collection

including converling intelligence into evidence for purposes of prosecution.

. Drafted the first Disciplinary Rules and Regulations for the Service.

. Coordinated with the Attorney General's Office on Civil and Criminal Matters

. Established the Retirement and Benefits Super- annuation scheme

. Operationalized the Procurement Rules and Regulations.

o Coordination of legal matters with international partners

o Oversighted issuance and execution of warrants



Jan 2000- Dec 2000: State Counsel at the Attorney General's Office-

Government of Kenya, (Attached to the Treaties and

Agreements Department

Represented the Attorney General as a Legal Advisor to inter- ministerial meetings.

Drafted, interpreted and negotiated agreements and treaties on behalf of various

Government departments including giving advice to the Attorney General's Office

through the Chief State Counsel on legal matters.

Attended arbitration proceedings on behalf of the Government of Kenya.

Key Achievements:

. Negotiated and drafted AGOA (The African Growth and Opportunity Act), Rules and

Procedures that facilitated Kenya's first access to the USA market in textiles and

Preferential Treatment.

Oct 1998- Jan 2000: Pupillage and Advocate, Seth & Wathigo Advocates

Drafting documents relating to sale purchases agreements, sale and lease back

tra nsactions and bank securities.

Advising drafting and processing documents and cases for defence in criminal

o

a

o

, o

a

a

CASCS

Appearing in court for clients on criminal matters

May 1998: Tutorial Fellow at Moi University, Eldoret

a Taught international law

Jan- Sept 1993: African Muslim Agency

t

o

Worked as a Field Officer with the Head Office in Nairobi

Also participated in projects initiated by the Agency, which included voluntary

work for the orphans and the less fortunate and relocation of Somali refugees in

Northern Kenya.

0



EDUCATIONAL EXPERI ENCE

201 4: Australian National University
Masters of National Security Policy with Merit (MNSPO)

1998: Kenya School of Law

Diploma

1996- 1997:. University of Wales, Cardiff
LLM

1993- 1996: University of Wales, Cardiff
LLB Hons

1989- 1991: Greensteads High School
'O' Levels- University of Cambridge General Certificate of Education

1988-'1989: Moi High School Kabarak

1987: Moi Primary School

PROFESSIONAL OUALI FICATIONS AN D AWARDS

2011:

2011:

2011:

2009:

2008:

Jan - Mar 2007

Chief of the Order of the Burning Spear (CBS)

Order of the Grand Warrior (OCWI - awarded by H.E. the President

of the Republic of Kenya.

Notary Public - High Court of Kenya.

Commissioner of Oaths of the High Court of Kenya.

Registered Certified Public Secretary and Member of the lnstitute of

Certified Secretaries of Kenya.

Public Relations and Media Engagement Certificate

Corporate Govern ance Certificate

Chevening Fellowship Award for studies in - Democracy, Rule of Law

and Security.

9

1991- 1992: Bronte College of Canada
'A' Levels- Ontario Secondary School Diploma

2018:

2012:



Jan - Mar 2007:

Aug - Oct 2001:

Jan - Feb 2000:

1999:

University of Birmingham Certificate in Democracy, Rule of Law and

Security.

Certificate in Human Rights by University of Lund and the Raoul

Wallenberg lnstitute of Human Rights.

Cerlificate of Achievement for Basic lntelligence Course National

lntelligence Academy, Kenya.

Admitted to the High Court as an Advocate <if the High Court of

Kenya.

AWARDS

a Named the ICJ Kenya Jurist of the Year (2021) for commitment in championing

Access to J ustice.

Awarded the 2020 Public Sector Lawyer of the Year at the Nairobi Legal Awards

2019 Star Person of the Year Award by the Star.

201 9 Distin guished Taxpayers Award

2018 Chief of the Order of the Burning Spear (CBS)

2012 Order of the Grand Warrior (OGW

a

a

o

a

a
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M IP TO PROFESSIONAL BODIES

w Society of Kenya (LSK) Member No 4061/99

rtified Public Secretary Member No. R/CPSB2537

rnational Association of Prosecutors

. Gen. (Rtd.) Philip Kameru, EGH

r General

ional lntelligence Service

Box 30091- 00100

irobi, Kenya

ph Boinnet, MGH

lnspector General of the National Police Service

puty National Security Advisor, Executive Office of the President

. No. 0715167146

hboub Maalim, CBS

rmer Executive Secretary

r- Governmental Authority for Development (IGAD)

bouti

4)722711326
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Annexure 9:

Nominee's Certificates and Testimonials
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THE AUSTRALIAN NATIONAL UNIVERSITY

THIS IS TO CERTIFY THAT

FOLLOWING THE COMPLETION OF
AN APPROVED PROGRAM OF STUDY

Lloo*J;n Wl,L**nJAoii
WAS ON TI{E SEVENTEENTH DAY OF DECEMBER 20I4

AWARDED THE DEGREE OF

Master of
National Security Policy

VVITH MERIT

GIVEN UNDER THE SEAL OF THE AUSTRALIAN NATIONAL UNIVERSITY
ON THE TWINTY-FIRST DAY OF FEBRUARY 2OI8

ww
Chatcellor

r5a.8 r

Vice - Chaacellor

,*L



@be [,ounn[ stTLtqs[ @[ucstton
Thenyu $,cbool of 1Latu

This is to certify that

Y{oil I\foorf,in gvlofiAmef{
who was admitted to the Kenya School of Inw in

bepttmber 1997
has duly passed the examinations of the Council of Legal Education

for admissi.on to the Roll of Advocates of the High Court of Kenya and having

satisfactorily completed a course of instruction under the pupilage programme

in accordance with Sectian 13 of the Advocales Act was awarded a

lPogt[rrr[ugtP Dtploms tn 1Lafr
ln

rt.
Director/Secretary Council of Legal Education Chairm egal Education

TBecember 1998

a

"""".'a
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Rb,IIL/BI-IC OF KL,NI.^

HIGH COI.TRT OF KENYA

CERTIFICATE OF ADMISSION
This is to certify tlnt ...NOOIID.IN. M9-HAM.E-D .IIAJI

having this day sigoed the Roll of Advocates of the High Court of Kurya is admifled to
pracfise as an Advooate o,f tfie High Cour,t and h entitled to pmctise in ttrc Cou$s Subordinat€

rherso.asflomare...........?.1.91........................day"f ...99.19P.:I............... t9g.g..

Given undsr my haord antl the Seal of tfire High C-ourt of Kenya zrt . N.SlXg-bi.. .

!.ry.entv.f.irgt day of .qqtgP.er.this

inl Year of Our t ord One Thousand Nine Hundred and

Kerryo

that &e neme of the sa,id

has been ertered on the Roll of Ad

Da ted this ?let

NOORDIN MOHAMED H

vocates on payment of the

. . . day of OctPber.

Certified
this day

I

feq

. .. le99

Qnffttx Ret'ist'o '

flish-

)



GOL C

INCTNIUNT.

Ardystir drwy hyn ddarfod.derbyn

r r4dd.

M,AWii AGWEDDAU' CYFREITHIOI,'MATERION.ARFOROL
ar 14 Gorffennal1998

oPUNIVERSITY OF WALES, CARDIFE

oFs,*f
MASTEROFLAWS' ip.tpQ,ttASPECTSOF.MARINEAFFAIRS

.. on 14 July- 1.B98

VICE-CHANCELLOR
IS.GANGHELLOR,

'=;-{>iE'-84,r]Il.:st.

ilil ,iilii

00009t87r r9rt

I

I

I,I

qBfY: *9qo

-. .-- -; ,_-_4.....2 . .. L7-r r;

.I

* * ' "It is"hereo-y Certified that .

xooRprN MoHAMED r{AJr
(l(r

*
I

,.,,

a/
.', .! . -,,./ ".. -.,.

",.-4."L ", ,:,

.,. , i. ..,..,, , ,/' ', ,.

'7a*r-i7t.

/ .'/' - 4..-. ,, , '

@ , , ,SEERETA.RY GENERAL .

YSGRIFENNYDD CYFFREDINOL
' I e.

, SENIQRYICE CHANCEILPB,
IS-GANGHELLOR HTN
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".

. Aidy"siir itrrl,y tiiu ridarfqd acrbyn
. .NOORDTNMOHAMEE.IIA'I

o B.tryYs coL cYMRU, cgleBc q AIBDIDD
'i.radd.

ry4Gf,oBYNY,C.YrRElTI!4a,.'.,.',,.,.
gydag,,ANRIIYDEDD AIL..DEOSBARTH,.RII.{N 2
aI !-Go-rfre!ri4l!996 :' . '

I! is hereby perlified that.

" oruryfyEn-qrli o'F wArE.s c'orLEG-E-oF cnnoFir
has been.adfiritted to the degree of

'1. 1, ) ,,,.. r/
/'...1,.-.''":.:

,BACEELOR of.tAws
with SECOND CLASS HONOURS,.DMSION 2.. .

on 8 Jiily'1996

_..._-..,., - :i.. ".,-, -.
-.1,,,,.-,.jr/,.-^1

aJ; - - 2- -.,.?-., ,, - .. /

. tl -l :1.

) /@' t/q.r*.zl
.. lscANcHEr^roR HtN

SEMOR YIEE.C}IANCELLOR.
-, Y,SGRIFEN}.IYDD trFFREDINOL, SECRETdRYGENERAL

',@YSS9I, C*'%r.,,

NOORDIN MOHAMED,HAJI
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CHEVENING
FELLOWSHIP

This is to certiff thdt

ffir&rufltufrnnedf,qi
has completed a Chevening Fellowship

awarded by the
Foreign and Commonweatth ffice of the Unfted Kingdom

for studies in

Democracy, the Rule of Law and Security
at the

University of Birmingham's Centre
for Studies in Securtty and Diplomacy

for the Secretary of State for
Foreign and Commonweatth Affairs of the United Kingdom

(,o nt I n ()rr\{'c :.1 I tll
(){fire :

,r

I

tatEtT I



T] NIV I,RSITY-Or.
BIRMI NGHAM

This is to certiry that

N o ordi n frAo trrcrrno:{ +rqii

Complcted a Programmz in

Democracy, the Rule of Law and Security

SJanuary - 30 March 2007

Organised by the Centre for Studies in Security and Diplomacy,

University of Birmingham, on behalf of the

Foreign and Commonwealth OIfice

from

1

Sir David
Director,
Se curi ry
Universi

c
tre for Studies in
Diplomacy

rmingham

Professor Michael Clarke, CBE MA DL
Vice-principal

Universiry of Birmingham
of Bi

\;[q*



Raoul Wallenberg ln^stitute beSida
TINI\TRsIl-1'

CERTIFICATE OF ATTENDANGE

This is to certify that

1 lonrdht 7/t
completed the progmmme on

ADTINISTRITTION OF JUSTICE IN KENYA III
Held in:

Eldoret from Sth -1Odr August ,2(Xll,

Lund/Stockholm, 2nd -1 Sth September, 2fi11 and,

Machakos ftom 22nd - 26th O@ber, 2001.

The Raou! Wallenberg lnstitute of Human Riglrts
and Humanitarian Law, Lund University, Srreden,

in collaboration with the Directorate of Personnel Management, Kenya
under the auspices of the Snredish lntemational Development

Cooperation Agency (SlDAf
The Programme covered the tollowing ara6:

'1. AdmhistrEdo.t of Judice in Xenfa

3. Afrlcan CherEr arld Custornary Leu,

5. Hunm RUiB and Law Entffi
Petsonnel

7. Huma Rights and HIV/AIDS

rof. Gud Alfredsson
DIRECTOR

RAOUL WALLENBERG INSTITUTE

2. lnEmtlqEl lfiffii Rlgm6 Law

4 Hunar Rtht3 d WdrEl a.d ch[&E t

6. Good Cflun.r artd Hrrrlan Rlgtt6

8. lnEDtord tluElfim l-Ew

9. SAdy Vtsits b Org *sdbns lmdv€d h A(rnhtstdon of Judics

and tie P]llrdlon ot Hurnan Rlgfts in Keny! rnd Sui.bn.

(>r-'. Cr tE - 4.' -tay,Z-=
Ambassador lnga BFrk-Klevby

SWEDISH AMBASSADOR TO KENYA

t?

Luxn

lloii

Organized by:

lof : PERMANENT SECRETARY/ DIRECTOR
DIRECTORATE OF PERSONNEL
MANAGEMENT



UNIVERSIT}'OI
BIRMINGHAM

Certificate of Attendance

this is to confirm that

Noorfrn frloframefl{aji

Experts in thelr Fleld

Media Masterclass Series

2007

mdg*y U fi, uznl

Director Course tutor

attended the following course at
the Media Centre
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Unitef, States o menca

Ifiis certificate is presentef to

IWROINivtOIAgvlf,O 7T

lFor compfetion of training in

12-.16 January 2009

o
Course (Date Irutructor
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NATIONAL SECURITY INTELLIGENCE SERVICE

CEWI F I CAttE OF 

^U{IE 
l,Eg,/E g'{lf

is awarfef to

.7lofuarua/
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(Director
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to /6 2001

Director Qeneraf
${ationaf Secuity Inte ffigence Seruice
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This certificste is void if it is in any way altered, erased or defsced
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Ontario Secondary 6chool Drploma

Drplorne detudcs secondaues de I'Ontario
This Diploma is granted to
Ce diplOme est d6cern6 dL

fu*ordiru L{. It*ii
a student of

6ldve de

who has fulfilled the requirements for the Ontario Secondary School Diploma
in accordance with the provisions of the Ministry of Education, Ontario

qui a rempli les exigences prescrites pour I'obtention du dipl6me d'6tudes secondaires de I'Ontario,
en vertu des dispositions du ministdre de I'Education de I'Ontario

pVlg1lgl i hrkvilL,, {lntnril
D6liw6 i Minister of de

tbe-J)th- day ol
ce jour de

r) 19 o,
of ou directrice de I'ecole

- )
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HIGH COURT OF KENYA

AND RY DECLARATION ACT
LAWS O KBNYA

A COMMI SSION

ALL TO WHOM THESE PRESENTS SHALL COME GREETING:

IT KNOWN that on the fourteenth day of May two thousand and twelve,

ORDIN MOHAMED IIAJI, an Advocate of the High Court of Kenya,

appointed to be a Commissioner for Oaths undcr the above mentioned Act

r as long as he continues to practice as such Advocate and this Commission is

n t rcvoked

ven under my hand and the Seal of the Court l4th day of May,

2 12 at Nairobi

PRESIDENT o
COURT OF KENYA

THE
CHIEF JUSTICE &

F
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GOVERNMENT OF KENYA

HIGH COURT OF KENYA

CERTIFICATE OF trNROLMENT OF NOTARY PUBLIC

(Issued under section 4(l) of the Notaries Public Act)

This is to certify that NOORDIN MOHAMED HAJI, has this day been

enrolled as a Notary Public and is hereby authorized to perform within

I(enya up to 3 l " Decemb er,2012,, the functions and duties commonly

performed by a Notary Public in the United Kingdom.

Dated at Nairobi this l4th Day of May, 2012.

C F T I
N,
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PHONE:3OSB3

EXT/ADM/PERS/3 VOL.I (,, r. )

PF: O0OOOO44-

HONOURS AND AWARDS
JAMHURI DAY 12th DECEMBER 2O,-2

Forwarded herewith, please find a Certificate, a copy of
the Kenya Gazette Notice and a Warrant Form for the award
of OGW conferred to you by H.E the President on lamhuri
Day 12th December,2OL2 for your retentaon.

2. I also take this opportunity on behalf of the Seruice to
congratulate you for a job well done, which earned you the
honour.

c. K. MBURU, MBS
Ag. DIRECTOR OF INTETLIGENCE

EXTERNAL DIVISION

-,/-#
NN..I

t-

NIS HQS INT.TEBNAI/ MEMO
C.IC MBTIBfI,IIBS

Ag. Director of Intelligence
External Division

+\

\.Y

4

I

s

23'd July,2013

NOORDIN MOHAMED HA'I

)_

Encls (3).
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Certificate of Appreciation
is awarded to

IVIr, I'{oordin Haji
In recognition of your cooperation, professionalism and

assistance in the fight against terrorism

ed this 2/h day of March 2007 in Nairobi, Kenya
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@wtificute of €tppreciution

bitt & Document @xplottution

is presented to

NOORDTNMOHAMMED HAJI

for your contribution as Guest Instructor for
Human Rights to the overseas Training Program's instruction for

R:d,er/ qo/-rur^
Director of Overscas Tfaining

L L

h

I/.
Iuly 2002
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BEST
AWARD
ttttt

Certifrcate
PROUDLY PRESENTED TO

For his oustanding achievement in promoting

service detivery and justice to the peopte of

Kenya as the Director of Pubtic Prosecution

EPHANTUS MUGO MURIUKI

CHAIRMAN

'nSIAREHE COMMUNIIY

OF RECOGNITION

\ \
\

-/
-/

77
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Certificate
of

ara

reclat10n
I'HE FOLLOWING A\,VARD IS ( N'TO

6U(/c o

a ql0
o-

For initiating retorms in the

Oftice of the Director of Public Prosecution
which have enhanced on the delivery of iustice to

the common mwananchi

.\\ t !. ) 
c l- I'o4a

a

z

Moses Ode o

SECRETARY CiENERi\I,
I(enva Youth Peace Fortttn
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Annexure 10:

Memoranda contesting the suitability of the Nominee



6.^^\ V^^t o':t

Zimbra

From : John <johnkany-1lQQ3@gmail com>
To: cna <ena@parliamentgo. ke>
Date: Saturday,20 May 2023 6:35 pM EAT
Subject: REGARDING VETTTNG OF Noordin Haji

As a concerned citizen I believe Mr Noordin Haji for miilions of
reasons he is unsuitable to hold such a position.
One major reason having confirmed he was coerced to vindicate state officers
literally shows how incompetent he is.

Knowing very well his office is supposed to be independent as per 2010
constitution he failed in integrity

in fact in chapter 6 of our constitution elaborate clearly how a stale oflicer
should observe

Authority assigned to a State officer--

(a) is a public trust to be exercised in a manner that--

This should worry us a lot knowing very well the office
he is about to be vetted for is sensitive and a slight
compromise could jeopardize security matters in our
country.

thankyou Regards
JOHN

(, Reply ((r. Reply to ell r) Forward

(i) is consistent with the purposes and objects of
this Constitution;
(ii) demonstrates respect for the people;
(iii) brings honour to the nation and dignity to the
office; and
(iv) promotes public confidence in the integrity of
the office;

ln all this Mr Noordin Haji failed even to promote public
confidence in that office.



I, Sheila X{asinde of National Identity card nurnber 2l95lc)50 and resident of Nairobi. Kenva in the

Republic of Kenya do make oath and state as follows: -

l. TEAT I atn a Kenyan adult of sound mind and understating and cornpetent to swear this affidavit.

2. THAT I am the Executive Director of Transparency lnternational Kenya, hereinafter referred to as TI-

Kenya, and swear this Affidavit on the behalf of Transparency lntemational Kenya for rvhich I am

competent to.

3. THAT TI-Kenya is a not-for-profit organisation established and registered in Kenya with the aim of

developing a transparent and conuption-free society through goocl governance and social justice

initiatives.

4. THAT TI-Kenya swears and subnits this affidavit in response to a call for Public

Participation/Submission of Memoranda to the National Assenrbly in the Matter of Approval by the

National Assembly of the Person Nominated (Mr. Noordin Haji) for Appointment to the Position of

Director General, National lntelligence Service.

5. TIIAT we submit this affidavit raising grounds on the unsuitability of the nominee, Mr. Noordin Haji,

for public office for violating legal and constitutional provisions while serving as the Director of Public

Prosecution.

6. THAT Mr. Haji's actions/omissions during his tenure as the DPP specifically on the questionable

withdrawal ofcases violated various legal and constihrtional provisions that ought to have guided his

work.

7. TIIALrvhiist the DPP has authority to withdraw cases for legal reasons, this must be done rvithin the

conhnes of the larv.

8. TIIAT further, the DPP has a constitutional and legal duty to file cases only after sufficient evidence

to sustain the prosecution is available and cannot puryort to withdraw cases on the basis of the same

evidence that rvas deemed fit at the time of filing

9. f,II-tlL professionalism and accountability demand that any change ofposition such as sufficiency of

evidcnce to sustain a prosecution must be backed by a professional, ernpirical and scientific analysis of

the evidence. Such analysis must incorporate consultation ',vith other key expefts including the

Prosecution Counsel rvho has been prcsecuting the matter before court.

10. THAT TI-Kenya has unsuccesslully sought this infonnation fi'om the DPP (A; exed). In:absence of

Page 1 of 6
2 E l,,lA,Y 2023

IN TI{E MATTER OF TI{E OATHS & STATUTORY DECLARATIONS ACT

CAP 15 LAWS OT I(EI{YA

AFFTDAVIT



such information, it can be concluded that thc DPP rnade such decisions unilatelaily or uuscientifically.

11. TIIAT some of the cases lvh'. I{aji has withdrawn without publicly avaiiable and sufficier.rt reasons

include the following;

No Case

Par tie s

Cha rges Case Stage When the case

was dropped
Justification used by DPP

1 Geoffrey

Mwangi
(former

CEO, NHIF)

and L7

others

Loss of p ublic funds

relating to the award

of an NHIF contract to

an online payment

company, Web Tribe

Limited, for provision

of an integrated
Revenue collection
system for NHIF.

Conferring a benefit
of Sh253 million to the
company.

Hearing January 2023 The DPP cited lack of sufficient
evidence to sustain the charges

h July 2022 l{r. Mwangi had
altenplcd to have lhe chargcs
agains! . hint terninaled, bul. lhe
DPP argued that the decision to

charge hin was based on su_ff.cient

evidence. The cou't then disnissed
Mr. Mvangi's request, holding
that the DPP had den@trtruled
thal lhe decisiotr to charge vas
based on suficient evtdence and
was not instigated by atty olher
nrolite other than the public
i,lterest,

2 R. V Ben

Chumo &

others

Wilful failure to
comply with
p rocurement laws

Conspiracy to commit
an offence

Aiding the

commission of a

felony

Conspiracy to d efeat
justice

Fraudulent
acquisition of public

property

Hearing - at

least 34

witnesses

had been

heard &

about 4 were

remaining

October 2022 The DPP alleged that th e DCI failed
to conduct proper investigations

and avail sufficient evidence that
could secure a conviction.

This goes against decision to
charge guidelines and
prosccutorial practice requiring
evidence to nteet lhreshold before

filing. It also points to
irtcontpetence through his filing
and suslaining the case before
suficient evidetce vas availed lo
hin.

3 Rigathi

Gachagua

& 9 others

Conspiracy to commit
an offence of
corruption

Money lau ndering

Fraudulent
acquisitaon of public

propefi

Conflict of interest

H earing November

2022

Tltis gou against dects[on to
charge guidelines and
pt'oseculo,ial practicc requiring
evidence lo meet threshold before

fling. It also poitrls to
ittcontpelence through his filing
and sustaining the case behre
suJficient a,idence was atailed lo
him.

Page 2 of 6

DPP alleged insufficient evidence

due to incomplete investigations



4 R v Dr. Ken

Tarus

(form e r
KPLC MD)

& 8 others

Conspiracy to commit
an economic crime by

failing to comply with
tha procedures and

guidelin es relating to
procurement

Wilful failure to
comply with the law

relating to
management of
public funds as the

accou nting officer of
KP

H earing

This goes against decisiott to
charge guidclines and
proseculorial practicc requiring
evidencc to neet threshold before

filing. It also points to
incontpelencc throtgh his filing
and sLtslaining the case bclore
sulficient evidence was availed to
hint.

5 Ais ha

Jumwa (C5

Ministry of
Pu b lic

Service,

Gender and

Affirmative
Action)

Committing to
conspire fraud by

m isa p p ro priating CDF

funds in 2018

October 2022 DPP a lleged insufficient evidence
to susta in the prosecution.

fiis goes against decisiott to
clnrge guidelines and
prosecutorial praclice requiring
cvidence to neet threshold before

filing. It also poittts lo
i,tcontpete,rce through his liling
and suslaining lhc case before
stfficienl evidence was availed to
hia.

5 Faced 2 criminal trials;

A tax evasion case &

illegal possession of a

firea rm:

Su bmissions Tax evasion

dropped in
Januaty 2022

DPP told the court that there were
negotiations with KRA.

Ta.r evaston is a crininal oJfence
thercfore lhis case slould have
proceeded in com't.

No information ava ila ble
reasons for dropping case

on

7 R v Michael

Kamau & 2
oth ers

Abuse of office and

failure to comply with
guidelines relating to
the management of
public funds

Hearing;9
witnesses

already

testifipd

May 2023 DPP informed the court that he
had insufficient evidence to
sustain the charges after review of
the evid ence.

This goes againsl decision to
charge guidelines and
prosecutorial practice rcquiring
eyidence to nrcer threshold before

filittg- It also points to
inconrpetence through his f ling
aud sustaining lhc case b

"/ore

Page 3 of 5

The DPP alleged that after
reviewing the evidence tend ered,
no offence had been revealed
against Mr. Taurus.

R V Mary
Wambui
(Communic

a tions

Authority
of Kenya

ch a irp ers o

n) and

Purma

Holdings

Limited &
another

Firearm case

dropped in
Dec 2022



slltrcient eyide,rce was availed to
hin.

6 R vs Moses

Lenolkulal

&10
others

H earing Application to
withdraw
made in

October 2022.

Application to
withdraw
abandoned

within days.

DPP informed the court that he
had insufficient evidence to
sustain the charges after
reviewing the evidence available.
ln October 2022, O?P made an
application to withdraw the
charges, a few days later, Dpp
abandoned this application for
withdrawal and informed the
court that the evidence was

sufficient.

It points to itrcontpetence through
his inability to ntake a solid
decision o,t sttfliciency of
evidence. 3 di.fferent positions otr
sttlficiency taken in the cow.se of a
case; During Jiling, dw.ing ttotice
lo withdraw, and during
abandonnten! of notice to
withdrav,.

12. THAT independence and discretion to file or withdraw cases does not imply working in darkness and

$,ithout any accountability mechanisms.

13. THAT in any event, Mr. Haji has publicly through national media, confessed to filing cases under

Pressure; clearly in violation of constitutional principles ofindependence demanded of his office.

14. TIIAT the above incidents point to incompetence, possible lack of independence in decision making,

unprofessionalism, and gross misconduct through violation of the following;

Failure to exercise authority in a manner that promotes public confidence in the integrity of the office
contrary to Article 73 ofthe Constitution of Kenya;

a. The questionable withdrawal of prosecution of cases against politlcally exposed persons fails
to inspire public confidence in the DPP's commitment to execute his mandate effectively and
satisfactorily.

b. The DPP's actions have demonstrated a failure to act in the public interest and in the interests
of .iustice.

Lack of objectivity and impartiality in decision making, and in ensuring that decisions are not influenced
by favouritism, other improper motives, or corrupt practices contrary to Article 73(zXb) of the
constitution.

a. The DPP's withdrawal of charges against some specific individuals who have clear political
connections without withdrawals a8ainst their co-accused as evidenced in several instances

Points to blatant favouritism, and failure to ensure fairness and uniformity in the prosecution
of all cases.

b, The DPP's withdrawal of prosecution of cases affecting a category of people, within a set
timeframe, is discriminatory behaviour which casts doubt on his independence.

c. The DPP has publicly confessed to actint under influence and bowing to pressure to file cases
without s ufficient evidence contra ry to Article 157(10) of the constitution

Abuse of office and

conspiracy to commit
an economic crime

Page 4 of 6



4 R v Dr. Ken

Tarus

(former

KPLC MD}

& 8 others

Conspiracy to commit

an economic crime by

failing to comply with
the procedures and

guidelines relating to

procurement

Wilf ul failure to
comply with the law
relating to
management of
public funds as the
accounting officer of
KP

Hearing The DPP alleged that after
reviewing the evidence tendered,
no offence had been revealed

against Mr. Taurus.

Tltis goes against decisiott to

charge guidelines and
prosecutorial practice requiring
evidence to neet threshold before

filing. It also points lo
itrconpetence through his filing
and sustaining the case bclore
suficienl evidence :uas availed lo
hin.

Aisha

Jumwa (CS

Ministry of
Pu b lic

Service,

Gender and

Affirmative
Action)

Committing to 
]

conspire fraud by

misappropriating CDF

funds in 2018

October 2022 DPP alleged insufficient evidence

to sustain the prosecution.

This goes against decisiort lo
clnrge guidelines and
prosecutorial praclice requirtng
evidcnce to neet threshold before

fling. It also points to

i,tcontpetence through his flitrg
and stslaining the case before
sulJicient evidence v,as availed to
hin.

6 RVMary
Wambui
(Communic

ations

Authority
of Kenya

chairperso

n) and

Purma

Holdings

Limited &
another

Faced 2 criminal trials;
A tax evasion case &

illegal possession of a

firearm:

Submissions Tax evasion

dropped in
Januaty 2022

Firearm case

dropped in
Dec 20?2

DPP told the court that there were

negotiations with KRA.

Tar evasiott is a crininal olfence
thercfore this case slould hate
proceeded in cotul-

No information available

reasons for dropping case

on

7 R v Michael

Kamau & 2
oth ers

Abuse of office and

failure to comply with
guidelines relating to
the management of
public funds

Hearing;9
witnesses

already

testified

May 2023 DPP informed the court that he

had insufficient evidence to
sustain the charges after review of
the evid ence.

This goes against decision to

chatge guidelines and
prosecutorial praclice requiring
evidence to nrcet threshold before

rtline. It also potttts to

inconrpetence through his filing
and sustaining the case before

Page 3 of 6
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d. Failure to make proper legal judgement on the ripeness of cases for trial and subsequent

withdrawal of cases without any substantial change in evidence or circumstances. Whereas

the law allows the DPP to withdraw cases, such decision must be guided by public interest,
the interests of justice and, the need to avoid abuse of the legal process. lt is important to
note that none of these reasons were expressly given by the DPP to inform the withdrawals.
Most withdrawals have been on evidentiary basis, which is an indication of failure to apply

expert analysis prior to the decision to charge.

e. Failure to undertake objective analysis of cases and ensure evidential thresholds have been
mel before making the decision to charge.

f. Failure to review the cases involving decision to charge based on the threshold test within
fourteen days of making the decision, leading to wastage of public resources.

g. Failure to ensure the right person is charged with the correct offence, backed by evidence.
h. Failure to ensure that the investigation file is sufficiently composed before pursuing

prosecution, thus failing to make an informed decision to charge.

Incompetence contrary to Article 75(2Xa) and 158(1)(d) and violation of Decision to Charge Guidelines

a. Failure to make proper legal judgement on the ripeness of cases for trial and subsequent
withdrawal of cases without any substantial change in evidence or circumstances. Whereas

the law allows the DPP to withdraw cases, such decision must be Buided by public interest,
the interests of iustice and, the need to avoid abuse of the legal process. lt is important to
note that none of these reasons were expressly given by the DPP to inform the withdrawals.
Most withdrawals have been on evidentiary basis, which is an indication of failure to apply
expert analysis prior to the decision to charge.

b. Failure to undertake objective analysis of cases and ensure evidential thresholds have been

met, before making the decision to charge.

c. Failure to review the cases involving decision to charge based on the threshold test within
fourteen days of making the decision, leading to wastage of public resources.

d. Failure to ensure the right person is charted with the correct offence, backed by evidence.

e. Failure to ensure that the investigation file is sufficiently composed before pursuing

prosecution, thus failing to make an informed decision to charge.

Gross misconduct or behaviour
a. The DPP'S actions in withdrawing prosecution of cases atainst politically exposed persons

have demonstrated a failure to ensure the quality of prosecutorial decisions and act with
independence, integrity and professionalism in the administration of justice, therefore
wastint public resources including human and monetary resources expended in

investigations, prosecution and adjudication processes.

b. Exercising preferential treatment in handling prosecution of some cases of politically exposed
persons as hithlighted in this petition. The withdrawal of prosecution of cases affecting a

category of people, within a set timeframe, is discriminatory behaviour amounting to gross

misconduct or misbehaviour.

c. Abuse of prosecutorial powers entrusted to the DPP, through failure to ensure that there is

suflicient evidence to provide a realistic prospect of conviction against a suspect on each

charge, before making the decision to charge.

d. Acting in contravention of the Constitution, OoPP Act 2013, and ODPP's Guidelines on

Decision to Charge 2019. Despite the provisions of the law and developed guidelines and

policies to prevent the institution of criminal proceedings in cases wlth insufficient evidence,

the DPP has acted in contravention of these policies and guidelines as highlighted in this
affidavit, therefore leading to abuse of the legal system and erosion of public trust in the
system.

Page 5 of 6
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1 5. THAT it is our position that lv1r. Haji does not meet the standards of Chapter 6 of the Constitution on

Leadenhip and tntegrity on the basis of his actions on comrption cases articulated herein and his

nomination to the aforemeutioned position should NOT be approved.

16. TEAT il is our position that Mr. Haji has shown incomfeteuce, favoritism ald unprofessionalism

during his tenure as DPP and his nomination to the aforementioned position shoutd NOT be approved.

77. THAT to the best of our knowledge, there have been at least 4 petitions filed to the Public Service

Qemrni55i6a seeking the removal of \dr. Haji from office since his appoinhent in office in 2018.

18. THAT it is our position that Mr. Haji's record while serving as DPP renders him unsuitable to hold

any public office in Kenya.

19. THAT we also wish to notiff the vetting committee and the National Assembly that TI-Kenya has

recalled a Leadership Integnty award issued to Mr. Haji in 2019 after his failure to adhere to

prosecutorial guidelines and the constihrtion became evidenL

20. THAT what is deponed herein is true to the best of my loowledge save wherein I have received

information or stated my belief and the sources of such information and the grounds of such belief

are provided.

SWORN at Nairobi by the said

STTEILA T{ASINDE

)

) &,s"

This ..

BEFO

29th ...day of May 2023

COI\{IYTTSSIONER FOR
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Sheila Masinde
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Transparency Intemationat Kenya

Kindaruma Rd, OffRing Rd, Kilimani
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OFFICE OF THB DIRECTOR OF PIIBLIC PROSECIIUONS
Telegraphic address: "Personnel", Nairobi
Telephone: Nairobi zTgzogo / z73zz4o
Mobile: o7z3zoz888/ oZ8Z88oS8o
Faxi 2243524122'18cg
Email: info@odpp.go.ke
lllhen replying please quotc:

Ref. ODPP/ES/ cEN
Sheila Masinde,
Executive Director,
Transpar:enc5, International Kenya,

ODPP House, Upper hill
Ragati Road
P.O. BOX 3o7o1 - ooloo
NAIROBI,KENYA

tDate: e,7e October, zozz

Kindaruma Rd, OffRingRd Kilimani,
Gate NO. 7r3; Suite No. 4,
NAIROBI
Email: transparenc.v@tikenya.org

RE: REQUEST FOR INFORMATION ON WTTHDRAWAL OF CRIMINAL
AND CORRUPTIONCASES

- 

-

Reference is made to the abov6 matter.

I have been directed by the the Director of Public Prosecutions to acknowledge
receipt of your letter dated z5th Octobet, zozz whose contents have been duly
noted.

The Office of the Director of Public Prosecutions is an independent ofiftce
established under Article 1S7 of the Constitution of Kenya.

Further, Article ti7(6) of the Constitution provides that, "the Director of Public
Prosecutions sha// exercise State powers of prosecution and may:

a) tnstitute and undertake criminal proceedings agqtnst anA person before
ang court (other than a court martial) in respect of any offence alleged to
haue been committed;

b) take ouer and continue any crtminal proceedings commenced in any court
(other tlnn a court martial) that haue been instituted or undertaken by
another person or authority, uith the permtssion of the person or
authortfu; and

t

7



c) subject to clause @ and (B), discontinue at any stage before judgment is
deliuered any criminal proceedings tnstituted by the Director of Public
Prosecutions or taken ouer by the Director of Publtc Prosecutions under
paragraph (b)i'

In arldition, Attie.le r5Z(S) of the Constihrtion of I(enya states.that llflre
Director of Public Prosecutions may not disconttnue a prosecution without the
permission of the court". Furthermore, Article l57Go) states that, "the Director
of Public Prosecutions shall not require the consent of any person or authoritg for
the commencement of criminal proceedings and in the exercise of his oi hq
pouers or functtons, sharr not be under the directton ot. control of any
persoraor authoritg".

In view of the foregoing, the reasons for the withdrawal of the above-mentioned
cases were canvassed before the learned magistrate (s) who delivered rulings
_accordingly. In the premises, you are at iiberty to make the necessary application
before coutr to obtain the proceedings and ruling which are public documents.

Copy to: Chairperson on Administrative Justice

Irr-n..'

w$t
GRACE MURUNGI, OGW
DEPUTT DIRECTOR OF PUBLIC PROSECUTIONS
FOR: DIRECTOR OF PUBLIC PROSECUTIONS
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To whom it may concern

Dear sirs,

RE: FITNESS OF NOORDIN HAJITO HOLD PUBLIC OFFICE

STEPHEN V. MANGIRA
lD No. 2012958'l

Nairobi.

-Dc- rr rrt S
m7j4e--

I('

\ s

".7 L--1
s

I refer to the abo.re matter.

I write to express my deep concerns in regards to the suitabili$ of Noordin Haji to hold

public office. As a concerned citizen and a responsible member of society, I believe it

is essential to bring this matter to your attention and consideration for appropriate

action in accordance with our laws under Chapter Six of the Kenyan Constitution.

My concerns come from the malicious experience in his direct authority. This was

sometime 2017 which resulted in Criminal case 257 of 2017 filed in Mombasa

Shanzu. At the time, I identified him as being party to a group of people who illegally

conducted themselves in official capacity to deprive me of my liberty and property. The

said Noordin Haji was the engineer of the great injustice occasioned to me. I have

attached the Judgment for the case herewith respectively. See page

37,39,43,46,47and 53.

ln the case, he was the mentioned adversely as the individual who undertook a sham

and compromised investigation. He saw to it that the evidence being cars registration

number KCK 444B-Land Cruiser, KCK 444A- Prado, KCJ 596H-Toyota Velfire, KCH

7232, royota Alphard, KBP 768Q-BMW saloon, KBV 628K, Toyota station wagon,

KCK 768Q, BMW station wagon and money were seized in his presence and or by

himself. Although kshs. 20,600,000.00 was seized at the time he only disclosed the

amount as being kshs. 18,500,000.00. Kshs' 2,100,000'00 went missing.

On numerous occasioned he had an opportunity to relieve me of the allegation.

lnstead, he detained me for several days and during the material time of my

detainment in Mombasa he raided my residence in Kericho without search warrants. I

lodged a case against his conduct in Petition Number 4 Ot 2019. The court found his

conduct an infringement on my Constitutional rights. I was awarded damages

amounting to kshs. 1 ,2OO,OO0.OO .l have attached the iudgement for the case herewith

for ease of your reference.

He persisted with charges for which at all material time, I have had to bear with

deprivation of property being of several motor vehicles as well as the said money. I am

yet to recover the said property. l'his was all withln his knowledge.

lll\,' 1
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Further, Noordin Haji has demonstrated a series of actions and behaviours that raise

serious doubts about his capacity to fulfil the duties and responsibilities effectively

required of a public official. To this end, as the Director of Public Prosecutions, he

withdrew several high-profile criminal cases that touch on powerful individuals with

scandalous allegations. This action eroded public trust and confidence in judicial

processes and more so his ability to carry out his duties with honesty and

transparency. His justification on for the said action contradicts the very position he

held during the sham allegation that caused me so much agitation in the said cases.

Given the gravity of these concerns, I respectfully request that appropriate action be

taken. lt is essential for the integrity and reputation of our government institutions that

individuals in positions of power are held to the highest standards of conduct and

accountability.

I urge you to uphold a transparent and impartial consideration to assess the fitness of

Noordin Haji to hold public office. This process should involve a comprehensive

evaluation of his conduct, ethical standards, performance, and ability to serve the best

interests of the public.

I trust that you will give due consideration to the concerns raised in this letter. lt is my

hope that appropriate action will be taken to rectify the situation, restore public trust,

and ensure that our community is served by officials who are truly fit to hold office.

Thank you for your attention to this matter. I look fonauard to your action to address

these concerns in the near future

Sincerely,
Stephen V. firlangira

o,urtGga @Etai' coYf
&^-*
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I, ELIUD KARANJA MATINDI , an adult citizen of Kenya, presently resident in POOLE

in the local authority area of Bourncmouth, Christchurch and Poole in the United Kingdom

of Great Britain and Northern Ireland, hereby solemnly makes oath and states THAT:

f, I submit this statement contesting the suitability of MR NOORDIN HAJI, CBS

[hereinafter also referred to as "the candidate'] to be approved by the National Assembly

for appointment as the DIRECTOR-GENERAL, NATIONAL INTELLIGENCE

SERVICE, to which he has been nominated.

f. In that Petition, I have enjoined the candidate, Mft NOORDIN HAJI, CBS, in his

personal capacity, as the 5rH RESPONDENT.

A In that petition, I am challenging the candidate's personal integrity and background in the

discharge of his duties and powers as the Director of Public Prosecutions IDPP], including

as required by Articles 1,2U,2 and 41,3[1], 10, 157 and 232 of the Constirution and all

other provisions of the law.

E The allegations against the candidate include that he violated his oath ofoffice and failed

to protect the independence ofthe oflice ofthe DPP, disregarded the public interest, the

interests of administration ofjustice and failed to prevent and avoid abuse oflegal process.

f. The alleged violations arose as a result of the decision by the candidate to discontinue the

criminal proceedings against AISHA JUMWA KARISA KATANA, in Mombasa

Criminal Case No. JMCAC 612020 - DPP - Vs- AISHA JUMWA and 7 Othersl.

SUBMISSION OF STATEMBNT CONTESTING THE SUITABILITY OF MR
NOORDIN HAJI. CBS. TO Btr APPROVED FOR APPOINTMENT TO THE OFITICE
OF DIITECTOR-GENERAL, NATIONAL INTELLIGENCB SERVICE.

I I am the petitioner in the High Court of Kenya's Petition HCCHRPET E492 OF 2022,

dated 01.11.2022.



f. The petition further allcgcs that the candidate failed to defend the Constitution of Kenya

and the law by refusing to submit a report to the Committee on Appointments, notifying

the Committee of any criminal proceedings against AISHA JUMWA KARISA

KATANA instituted by or known to the OFFICE OF THE DIIIECTOR OF PUBLIC

PROSECUTIONS [ODPP]. This was despite the NATIONAL ASSEMBLY'S

COMMITTEE ON APPOINTMENTS requesting the ODPP to submit a report to the

Committee on Appointments as part of the vetting process of the candidates, including the

AISHA JUMWA KARISA KATANA. The candidate was, even on his own motion,

under a constitutional duty io submit the information requested as part of his duty to

uphold and protect the Constitution.

& The candidate, through his counsel on record, has filed a preliminary objection to his

enjoinment in the suit. The preliminary objection is dated 19.l?..2022.

9. I, in tum, have contested the candidate's preliminary objection by filing Grounds of

Opposition in response, dated 01.02.2023.

!!. Highlighting of submissions in relation to the candidate's preliminary objection, the

Petitioner's Grounds of Opposition thereto and other interlocutory matters in that petition

is scheduled for 08.06.2023, after which a ruling will be delivered, including whether the

candidate's enjoinment in the Petition in his personal capacity, should be upheld.

!! I am also aware that the candidate's personal integrity and background is the subject of at

least four [4] other petitions seeking his removal from office as the Director of Public

Prosecutions in accordance with Article 158 of the Constitution as read together with

Section 76 of the Public Service Commission Act,2017, and the applicable regulations.

& While the candidate does not have an unfettered constitutional right to be approved for

appointment as the DIRECTOR-GENERAL OF THE NATIONAL INTELLIGENCE

SERVICE, he has chosen to contest and stalled expeditious hearing and determination of

the contestations impugning his personal integrity, competence and suitability to continue

holding the office of the DPP, including vide the fourl4l outstanding petitions before the

PUBLIC SERVICE COMMTSSION.



Ia Under these circumstances, the National Assembly should reject the nomination of the

candidate for appointment as the DIRECTOR-GENERAL OF THE NATIONAL

INTBLLIGENCE SERVICE until the questions that have been raised regarding the

candidate's personal integrity, competence, suitability and background as a serving State

officer, are investigated and concluded in accordance with the law.

!! Approval by the National Assembly and the subsequent appointment of the candidate as

the DIRECTOR.GENERAL OF THE NATTONAL TNTELLIGENCE SERVICE,

. notwithstanding unresolved questions about his personal integrity and background, would

breach the Constitution of Kenya, including Articles l, 2, 3) 10, 73, 7 4, 7 5, 94, 95, 232,

238 and 259[U.

!! In support of this statement, I submit the following documents [marked as ANNEXURE

EXHIBIT - EKM] as evidence:

A copy of my petition HCCHRPET 849212022 dated 01.11.2022, impugning, among

others, the personal integrity and background of NOORDIN HAJI, CBS, and his

failure to comply with constitutional requirements in the discharge of his role as the

DPP-pagesl-45.

A copy of my Notice of Motion Application dated 01.1I.2022 filed alongside my

petition, HCCHRPET 849212022, impugning , among others, the personal integrity

and background of NOORDIN HAJI, CBS, and his failure to comply with

constitutional requirements in the discharge of his role as the DPP - pages 46 - 57.

lu

lv

A copy of the Preliminary Objection to the Application and Petition in HCCHRPET

8492/2022,fi1ed by NOORDIN HAJI, CBS - pages 58 - 60'

A copy of my Grounds of Opposition in response to the Preliminary Objection filed

by NOORDIN HAJI, CBS, in HCCHRPET 849212022 - pages 6l -71-

Case activity details regarding petition HCCHRPET 849212022, including

highlighting of submissions on with regards to interlocutory matters, including the

Preliminary Objection raised by NOORDIN HAJI, CBS, scheduled for 08.06.2023 -
page72.

ll.



vl Details of .ongoing .proceedings. in HCCHRPETMISC/E03712021, in" which

NOORDIN HAJI, CBS, has challenged two petitions submitted to the Public Service

Commission seeking his removal from the office of DPP in accordance witli Article

158 of the Constinrtion, as read together with Section 76 of the Public Service

Commission Act,2017, and the applicable regulations. This includes scheduled

lrighlighting of submissions in the matter on 07 .06.2023 - pages 73 - 75.

vll Copy of an article published online by the Nation Africa, an established news

organisation in Kenya, on 18.04.2023, reporting on proceedings in

HCCHRPETMISCIED371202l on 18.04.2023. The article is also available online at

URL - https://nation.africa/kenva/news/osc-oushes-to-hear -nctitions-to-r'emove-hai i-

fiom-olllce-4203ti56 fiast accessed on 26.05.2023] - page 7 6

Copy of an article published online by Capital FM, an established news organisation

in Kenya, on 01.11.2021, reporting of a third petition for the removal of NOORDIN

HAJI, CBS, as the DPP, submitted to the Public Service Commission. The article is

also available online at URL - httus://wrvw.car;italfin.co. ke lnewsl202l /l I ithird-

netition-tl lecl-at-p sc-seekinq-renroval-of'-dpD-hai i-for-abuse-of-offi ce fiast accessed

on 26.05.2023) - page 77

lx Copy of a petition dated22.05.2023 presented to and received by the Public Service

Commission on behalf of the National Integrity Alliance [NIA], seeking the removal

of NOORDIN HAJI CBS, as the DPP, in accordance with Article 158 of the

Constitution, as read together with Section 76 of the Public Service Commission Act,

2017 , and the applicable regulations - pages 78 - 87 .

1.6. This statement and the supporting evidence have bedn provided to the Clerk of the

National Assembly of Kenya through the E-mail addresses

clerk. nationa lassen-rbly(a)parlianrent. go. ke and cna (rDparliarnent.go.ke

!Z What is deponed to hereinabove is true to the best of my knowledge, save for what has

been deponed to on information and belief, the sources and grounds whereof have been

respectively specifi ed.

vl ll.
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REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

CONSTTTUTIONAL AND HUMAN RIGHTS DIVISION

MILTMANI LAW COURTS

PETITION NO. XX OF 2022

IN THE MATTER OF:

IN THE MATTER OF:

IN THE MATTER OF:

ARTICLES l, 2, 3, 4, 10, 19, 20, 21, 22, 23, 25, 27, 28, 35, 50,

73,74,75,80,93,94,95, 118, 124, 129,130, 131, 132, 152,

1 53, 1 56, 157, L59, 160, I 62, I 65, 17 l, 17 2, 232, 248, 249, 258,

259 AND 260 OF THE CONSTITUTION OF KENYA,

2010.

ALLEGED THREAT TO AND VIOLATION OF

ARTICLES 1, 2(1) AND (2), 3, 4, 10, 7 3, 7 4, 7 5, 94(4), 9 S(2)

AND (s), 131(2), 132(2)(a), ls2(2) AND (4)(a), 153(4)(a),

rs6(6), ts7(6), (9), (10) AND (11),232(l) AND (2) AND 2s9

oF THE CONSTITUTION OF KENYA, 2010.

ALLEGED THREAT TO AND VIOLATION OF THE

BILL OF RIGHTS AND FT]NDAMENTAL FREEDOMS

UNDER ARTICLES 19, 20, 21, 24, 27, 28, 29, 33, 34, 35, 43,

53, 54,55, 56 AND 57 OF THE CONSTITUTION OF

KENYA,2010.

ALLEGED CONTRAVENTION OF SECTIONS 6, 7, 8

AND 12, PUBLIC APPOINTMENTS

IPARLIAMENTARY APPROVALI ACT, 2011,

SECTIONS 3,,4,7,8,9, 10, 1l AND 12,LEADERSHIPAND

INTEGRITY ACT,2OI2, SECTIONS 4,5,6,23 AND 25,

OFFICE OF THE DIRECTOR OF PUBLTC

PROSECUTIONS ACT, 2013, SECTIONS 3, 4,5,6,7,8

AND 9, PUBLIC SERVICE [VALUES AND

PRINCIPLESIACT,2OT5 AND SECTIONS 3,4,5,8 AND

9, ACCESS TO INFORMATION ACT,2016.

|.)--- I ^c tE

IN THE MATTER OF:
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STANDING ORDER NO.2O4, STANDING ORDERS OF

THE NATIONAL ASSEMBLY OF KENYA [6-rH

EDTTTON -07.06.20221.

CONSTITUTTONAL VALIDITY OF THE

RECOMMENDATION BY TIIE COMMITTEE ON

APPOINTMENTS, FOR THE APPROVAL, BY THE

NATTONAL ASSEMBLY, OF AISHA JUNTWA KARISA

KATANA trOR APPOINTMENT TO THE OFFICE OF

CABINET SECRETARY, PUBLIC SERVICE, GENDER

AND AFFIRMATIVE ACTION.

CONSTITUTIONAL VALIDITY OF THE APPROVAL

BY THE NATIONAL ASSEMBLY, UPON THE

RECOMMENDATION BY ITS COMMITTEE ON

APPOINTMENTS, O[ AISIIA JUMWA KARISA

KATANA FOR TIIE OFFICE OF CABINET

SECRETARY, PUBLIC SE,RVTCE, GENDER AND

AFFIRMATIVE ACTION.

CONSTITUTIONAL VALIDITY OF THE REFUSAL BY

THE DIRECTOR OF PUBLIC PROSECUTIONS TO

SUBMIT A REPORT TO THE COMMITTEE ON

APPOINTMENTS, SETTING OUT THE STATUS OF

CRIMINAL PROSECUTION OF AISHA JUMWA

IN THE MATTER OF:

IN I'I]I1, MATTER OF

IN THE MATTER OF:

IN THE MATTER OF:

h^-^ t ^4,aa

CONSTITUTIONAL VALIDITY OF THE

NOMINATION, AND, WITH THE APPROVAL OF THE

NATIONAL ASSEMBLY, APPOINTMENT, BY H.E.

THE PRESIDENT OF THE REPUBLIC OF KENYA, OF

AISI{A JUMWA KARISA KATANA TO THE OFFICE

OF CABINET SECRETARY, CABINET SECRETARY,

PUBLIC SERVICE, GBNDER AND AFFIRMATIVE

ACTION.

IN THE MATTIIR OF:



IN THE MATTER OF:

IN TIIE MATTER OF:

TN THE MATTBR OF:
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KARISA KATANA, AS PART OF THE COMMITTEE'S

VETTING PROCESS.

CONSTITUTIONAL VALIDITY OF THE DECISION BY

MR NOORDIN M. HAJI, DIRECTOR OF PUBLIC

PROSECUTIONS, TO WTTHDRAW CRIMINAL

PROCEEDINGS AGAINST AISHA JUMWA KARISA

KATANA, IN MOMBASA CRIMINAL CASE NO. MCAC

612020 _DPP _ VS - AISHA JUMWA AND 7 OTHERS.

OATI{ OF OFFICE OFSTATE AND PUBLIC OFFICERS

AND DUTY TO RESPBCT, UPHOLD AND DEFEND

THE CONSTITUTION OF KENYA.

THE DOCTRINES OF LEGITIMATE EXPECTATION,

ULTRA VTRES AND VOID AB INITIO.

BETWEBN

-VERSUS*

H.E. THE PRESIDENT OF THE REPUBLIC OF KENYA-.-------.-IST RDSPONDENT

COMMITTEE ON APPOINTME,NTS, NATIONAL ASSEMBLY OF KENYA-

---2ND RESPONDENTS

NATIONAL ASSEMBLY OF KENYA- 3RD RESPONDENT

DIRECTOR OIl PUBI,IC PROSECUTION ----4TII RESPONDENT

5TII RESPONDBNTNOORDIN M. HAJI

t ^-^., -c ,aE

ELTUD KARANJA MATINDI--- -------_---PETITIONER



HON. ATTORNEY GBNERAL OF THE REPUBLIC OF KENYA-6TII RESPONDENT

AND

ATSHA JUMWA KARISA KATANA lST INTBIIESTED PARTY

COMMISSION ON ADMINISTRATIVE JUSTICE-.--.-----2ND INTERESTED PARTY

JUDICIAL SERVICE COMMISSION 3RD INTERESTI,D PARTY

PETITION

THE HONOURABLE JI'DGE

THE HIGH COURT OF KENYA

NAIROBI

I'HE I{UI\{BLE PETITION OF ELIUD KARANJA I\IATIND urERtrrNArTER

REIIERRED TO AS *THE PETITIONER"],IS AS FOLLOWS:

A, PARTICULARS OF TIIE PETITIONER.

l. The PETITI NtrR ELIUD I(A JA NIATINDI , is an adult citizen of Kenya,

currently resident in POOLE in the local authority area of Bournemouth, Christchurch

and Poole in the United Kingdom of Great Britain and Northem Ireland. He is a public-

spirited individual, a champion and defender of the Constitution of Kenya, 2010. He

desires to see full and faithful implementation of the Constitution, as the only basis for the

realisation ofaspirations of the people ofKenya for a government and society that is based

on the essential values of human rights, equality, freedom, democracy, social justice and

rD--^ a -C,l<
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the rule of law. He brings this suit on own behalf in the public interest in defence of the

Constitution.

L The Petitioner's address of service for the purpose of this Petition is by E-mail

address llavanccl3r0 snrail.conr.

B. PARTICULARSO F THE RESPONDENTS.

3. The lsr RESPONDENT . H,E. PRESIDENT OF THE REPUBLIC OF KENYA ,lsa

State officer established under Article 130 of the Constirution, as read together with

Articles 136, 138 and 141 of the Constitution.

A The President is sued in this petition for failing to respect, uphold, defend and safeguard

the Constinrtion of Kenya by nominating for approval by the National Assembly and, upon

the approval, appointing AISHA JUMWA KARISA KATANA [the lst lnterested

Partyl as a Cabinet Secretary, a person who did not meet the constitutional and statutory

requirements for nomination, approval and appointment to be a Cabinet Secretary. The lst

Interested Party was and remains the subject of criminal proceedings as a suspect through-

out the whole period - the dates of her nomination, vetting by the Committee,

recommendation for appointment, approval, appointment and assumption to the office of

a Cabinet Secretary.

6 The address of service for the 1't Respondent is through the 6tl' Respondent, the Hon.

Attorney-General.

L TITE 2ND R-ESPONDENT . THE COMMITTEE ON APPOINTMENTS, NATTONAL

ASSEMBLY OF KENYA is a committee of the National Assembly of Kenya

established under Standing Order No. 204 of the National Assembly's Standing Orders

lr--- C -a /aE

{ Under Articles l32lzltal and l52l2l, the President is empowered to nominate and, with

the approval of the National Assembly, appoint Cabinet Secretaries.
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8. The Committee considers, for approval by the House, appointments under Articles 152(2)

of the Constitution.

9. The Committee has been sued in this Petition for failing to defend and protect the

Constifution and promote the democratic govemance of the Republic by recommending

to the National Assembly to approve the nomination of the l st Interested Party as a Cabinet

Secretary, notwithstanding her being unsuitable for nomination and recommendation for

approval to be a Cabinet Secretary on account ofunresolved, credible questions about her

personal integrity and background. The lst Interested Party was and is the subject of

criminal proceedings as a suspect through-out the whole period - the dates of her

nomination, vetting by the Committee, recommendation for appointment, approval, and

appointment.

I0. The Commiftee has further been sued for failing to uphold the Constitution, including

Articles I0 and l18, and acting as a mere rubber-stamp without paying any regard or

taking into account the outcome of public participation as required by the Constitution and

the law. Notwithstanding receiving at least four statements contesting the suitability of the

lstinterested Party to hold the office ofa Cabinet Secretary in accordance with Sections

6 and 7, Public Appointments [Parliamentary Approval] Act, 2011 the Committee

took not the slightest notice of those submissions in reaching its decision to recommend

the approval of the 1't lnterested Party for appointment. This fact is bome out including

by the complete lack of any record of action or discussion by the Committee in its Report

in relation to the submissions.

!! The Committee is further sued for unconstitutionally and unlawfully failing to use the

powers donated by Section 12, Public Appointments [Parliamentary Approval] Act,

2011, to enforce its decision and require the 4th and 5th Respondents provide information

it believed was needed to enable it to discharge its constitutional mandate.

l2.The address of service for the 2nd Respondent is through the 3'd Respondent, the

National Assembly.

].hC 3RD RESPONDENT THE NATIONAL ASSEMBLY OF KENYA ls a13.

constitutional body established by Article 93 ofthe Constitution

n^-^ < ^c lE
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!!. The 3'd Respondent's role includes protecting the Constitution of Kenya, promoting

democratic govemance of the Republic and approving, for appointment by the President,

individuals nominated to the office of Cabinet Secretary, by the President.

!E The 3'd Respondent has been sued herein for failing to defend and protect the Constitution

and promote the democratic govemance of the Republic by approving the 2nd

Respondent's recommendation for appointment by the President of AISHA JUMWA

KARISA KATANA [the lst Interested Party] to be a Cabinet Secretary, notwithstanding

her being unsuitable for nomination, approval and appointment to be a Cabinet Secretary

on account of credible evidence impugning her personal integrity and background. The

lst Interested Party was and is the subject of criminal proceedings as a suspect through-

out the whole period - the dates of her nomination, vetting by the committee,

recommendation for appointment, approval, and appointment.

!!. The DPP's constitutional obligations include exercising State powers of prosecution and

may instifute and undertake criminal proceedings against any person before any court

(other than a court martial) in respect of any offence alleged to have been committed and,

subject to constitutional edicts, discontinue at any stage before judgement is delivered,

any criminal proceedings instituted by the DPP or taken over by the DPP under specified

circumstances

!L The DPP, in exercising the powers conferred by the Constitution, is required to have

regard to the public interest, the interests of the administration of justice and the need to

prevent and avoid abuse of the legal process. Further, the DPP is required to exercise the

constitutional mandate independent of direction or control of any person or authority.

rl--- 4 ^c aE

!6 The 3'd Respondent's address of service for the purpose of this Petition, on its own

behalf and on behalf of the 2nd Respondent, is through E-mail address -
nalionalassembly.litigation@gmail.cont.

!f. The 4rH RESPONDENT. the DIRECTOR OF PUBLIC PROSECUTIONS IDPPI, is

a constitutional office established by Article 157[ll of the Constitution.



4 The DPP has been sued herein for unconstitutionally surrendering and subordinating the

independence ofthe office to and acting at the behest ofthird parties.

2L The 4th Respondent is further sued herein for exercising his powers for unconstitutional

and improper purposes by withdrawing the criminal charges against AISHA JUMWA

KARISA KATANA in Mombasa Criminal Case No. [MCAC 612020 - DPP - Vs-

AISHA JUMWA and 7 Othersl.

&The above withdrawal came about notwithstanding that the DPP had been satisfied there

was sufficient evidence to charge AISHA JUMWA KARISA KATANA and her co-

accused with specified offences and that it was in the public interest to bring the charges.

In addition, the prosecutions were proceedings as intended, including the testifying of

some of the prosecution witnesses, until the DPP decided to suddenly and inexplicably

withdraw the charges, after the nomination of the suspect to be a Cabinet Secretary.

&The 4th Respondent is, as an independent constitutional body, further sued in this Petition

for failing to defend the Constitution of Kenya and the law by refusing to submit a report

to tire Committee on Appointments on any crirninal prosecutions instituted by it [the 4'h

Respondent] as part of the Committee's vetting procedure of the lst Interested Party. This

was despite the 2nd Respondent requesting the 4th Respondent to submit a report to the

Committee on Appointments as part of the vetting process of the candidates, including the

Itt Interested Party. The 4rL Respondent was, even on its own motion, under a

constitutional duty to submit the information requested. The lst Interested Party was and

is the subject of criminal proceedings instituted and conducted by the 4ft Respondent as a

suspect through-out the whole period - the dates of her nomination, vetting by the

Committee, recommendation for appointment, approval, and appointment.

25. The 5TII RESPONDENT NOORDIN M.I{AJI , is the current DPP appointed to office

in accordance with Article f 57[2] of the Constitution as read together with Section 8,

Office of the Director of Public Prosecutions Act, 2013.

tr^-^ o -r,aE
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ZdThe address of service for the 4th Respondent is by E-mail addrcss to

inlb@odprl.so.ke.
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25,As a State officer, the 5th Respondent is required to carry out the functions of the office in

strict compliance with the Constitution and the law, including but not limited to upholding

and protecting the integrity and independence ofthe office, protecting the public interest,

the interests of the administration ofjustice and the need to prevent and avoid abuse of the

legal process.

lLThe 5th Respondent is sued herein for violating his oath of office and failing to protect the

independence of the office of the DPP, disregarding the public interest, the interests of

administration ofjustice and failing to prevent and avoid abuse of legal process. These

violations arose as a result of the decision by the 5th Respondent to discontinue the criminal

proceedings against the lst Interested Party, AISHA JUMWA KARISA KATANA, in

Mombasa Criminal Case No. IMCAC 612020 - DPP - Vs- AISHA JUMWA and 7

Othersl

2& The above withdrawal came about notwithstanding that the 5tl' Respondent had been

satisfied there was sufficient evidence to charge AISHA JUMWA KARISA KATANA

and her co-accused with offences under the Anti-Corruption and Economic Crimes Act,

2003 and the Proceeds of Crime and Anti-Money Laundering Act, 2009 and that it was

in the public interest to confirm the charges. tn addition, these prosecutions were

proceedings as intended, including the testifying of some of the prosecution witnesses,

until the 5'h Respondent decided to suddenly and inexplicably withdraw the charges after

the nomination of the lst Interested Party to be a Cabinet Secretary.

22,The 5'h Respondent, as the head of the 4tl' Respondent, is further sued in this Petition for

failing to defend the Constitution of Kenya and the law by refusing to submit a report to

the Committee on Appointments, notifying the Committee of any criminal proceedings

against the lst Interested Party instituted by or known to the 4tl' Respondent. This was

despite the 2nd Respondent requesting the 4th Respondent to submit a report to the

Committee on Appointments as pa'rt of the vetting process of the candidates, including the

1'( Interested Party. The 5th Respondent was, even on his own motion, under a

constitutional duty to submit the information requested. The lst lnterested Parly was and

is the subject ofcriminal proceedings as a suspect through-out the whole period - the dates

rD^ -^ n -r,at
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of her nomination, vetting by the Committee, recommendation for appointment, approval,

and appointment.

S The address of service for the 5th Respondent is the same as the 4tr'Respondent by E-

mail address to inlofrr'.otl oo.so. ke.

31. The 6rll RESPONDENT HON . ATTORNIIY.GENBRAL OF TIIE RE,I'UBLIC OF

tsEs1, is a State officer and head of the constitutional office established by Article 156

of the Constitution.

33. The 66 Respondent is also sued as the representative ofthe President in these proceedings.

Further the 6th Respondent is enjoined herein as the representative of the national

govemment in court or in any other legal proceedings to which the national government

is a party, other than crirninal proceedings.

!! Additionally, the 5,h Respondent is sued for failing to discharge his duty to promote,

protect and uphold the rule of law and defend the public interest.

$. The 6th Respondent's address of service for the purposes of this Petition is by E-mail

addresses: slo@ag.go.kc irrfo@'ag.go.ke and conr nru n ications@.ag.go.kc.

f,(. ThC IST INTERESTED PARTY. AISHA JUMWA KARISA KATANA, iS A MCMbCT

ofthe national executive ofthe Republic established under Article 130 ofthe Constitution.

She holds the office as the Cabinet Secretary, Public Service, Gender and Affirmative

Action, following her nomination by H.E. the President and, upon approval by the

National Assembly, appointment to that office. The nomination, approval and

appointment were all undertaken pursuant to Articles l3212l1al and 152[2] of the

].r--^ 1lt ^a /aC

gl. The 6'l'Respondent is sued in this Petition as the principal legal adviser to the Govemment,

with the responsibility for ensuring compliance by the Government of Kenya with the

Constitution and all the other laws of Kenya.

C. PARTICULARS OF THE INTERESTED PARTIES.
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Constitution, the Public Appointments [Parliamentary Approval] Act, 20I1, and the

Standing Orders of the National Assembly of Kenya.

1f,. Prior to the above nomination, approval and appointment, the lst Interested Party was a

State officer and member of the National Assembly, representing the constituency of

Malindi between 31.08.2017 to 09.08.2022.

3& The lst lnterested Party has been enjoined in this Petition as she has an identifiable stake

or legal interest in the proceedings.

4L The 2ND INTERESTED PARTY. COMMISSION ON ADMINISTRATIVB

JUSTICE is a constitutional commission established pursuant to Article 59(4) of the

Constitution of Kenya, as read together with Articles 2a8Q)@), 249 and 253, and

Sections3and4,o-ftheCommissiononAdministrativeJusticeAct,20ll...

!! The 2ND INTERESTED PARTY has been enjoined in these proceedings as the

enforcement agency for the purposes of the right to access to information as provided by

Section 2 of the Access to lnformation Act, 2016.

ALThe 2nd Interested Party's address of service for the purpose of these proceedings is

by their publicised contact E-mail address - info(olontbrrdsman.go.ke.

{L The 3RD INTERESTED PARTY JUDICIAT- BRVICB COMMISSION is a States

organ established by Article 171[1] of the Constitution

jEL Its functions and objects, as set out in Article llL,fas read together with Articles 248 ancl

249 of the Constitution], is to promote and facilitate the independence and accountability

of the judiciary, the effective and transparent administration of justice, protect the

sovereignty ofthe people, secure obseryance by all State organs of democratic values and

principles and promote constitutionalism.

rt--^ I t ^a ,E

lp. The lst Interested Party's address of service for the purpose of these proceedings is

through the 6th Respondent.
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45. The 3'd Interested Party has been enjoined in this Petition, in view of its functions and

objects, in the context of the decision by the 4th and 5th Respondents to exercise the powers

granted by Article 157 and withdraw criminal proceedings against the l't Interested Party

in AISHA JUMWA KARISA KATANA - Mombasa Criminal Case No. [MCAC 612020

- DPP - Vs- AISHA JUMWA and 7 Othersl. The discontinued prosecution was with

the permission of the court.

6 The address of service for the 3'd Interested Party for the purpose of these

proceedings is by their publicised contact E-mail address i s csecreta ria t@ isc.go. ke

4f. As stated in the PREAMBLE of the Constitution of Kenya, the Petitioner, alongside the

other people of Kenya, aspires for a govemment based on the essential values of human

rights, equality, freedom, democracy, social justice and the rule of law.

{g Under Article 3(1) of the Constitution of Kenya, the Petitioner, the Respondents, the l st

Interested Party and this Honourable Court are all under an obligation to respect, uphold

and defend the Constitution.

{p, Under Article 22 of the Constitution of Kenya, the Petitioner has the right to institute court

proceedings, including in the public interest, claiming that a right or fundamental freedom

in the Bill of Rights has been denied, violated or infringed or is threatened.

5O Under Article 23 of the Constitution of Kenya, this Honourable Court has jurisdiction, in

accordance with Article 165, to hear and determine applications for redress of a denial,

violation, or infringement of, or threat to, a right or fundamental freedom in the Bill of

Rights.

I Under Articte 165(3Xb), (dxi), (ii) and (iii) of the Constirution of Kenya, the High Court

has jurisdiction to hear, among others, any question respecting the interpretation of the

Constitution, including the determination of the question whether a right or fundamental

freedom in the Bill ofRights has been denied, violated, infringed or threatened, whether

D^-- ta ^t /aE

D. THE PETITIONER'S STANDING TO COMMENCE THESE PROCEEDINGS

AND THE HONOURABLE COURT'S JUIS.ISDICTION.
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any law is inconsistent with or in contravention of the Constitution, whether anything said

to be done under the authority of the Constitution or of any law is inconsistent with, or in

contravention of the Constitution on any matter relating to the constitutional powers of

State organs in respect of county govemments.

52. Under Article 258 of the Constirution of Kenya, the Petitioner has the right to institute

court proceedings, including in the public interest, claiming that the Constitution has been

contravened, or is threatened with contravention.

lL Articles l(3Xc), 4(2), 10,20(3) and (4), 22,23, 50(l), 159, 165, 258 and 259 of the

Constitution of Kenya, as read together with Section 5, High Court (Organization and

Administration) Act, 2015, vest jurisdiction in the High Court, to, inter alia, hear any

question regarding the violation of rights and fundamental freedoms, determining if acts

or omissions are constitutional and the interpretation of the Constitution, including

questions of contradiction between any law and the Constitution, and to protect the

Constinrtion from any threats or violations.

54 It is a matter of public record and notoriety that the lst Interested Party, AISHA JUMWA

KARISA KATANA, a former State officer [as Member of the National Assembly (l\rfNA)

seat for Malindi constituency], is/has been the subject of criminal charges for alleged

serious offences.

ff. On 14JA.2020, ODPP [in a message published through its verified Twitter account -

@ODPP_KEI, confirmed its Mombasa regional head, Alloys Kemo, had approved

n--^ 1a ^c ,lE

E. THE FACTS RB,LTED UPON IN THIS PETITION.

t!. In a press statement dated27.08.2020 and published by the Office of the Director of Public

Prosecutions [ODPP] through its verified Twitter account - @ODPP-KE - it was

announced that AISHA JUVIWA KARISA KATANA, the then MNA for Malindi

constituency, would, together with others, be charged with offences under the Anti-

Corruption and Economic Crimes Act, 2003 and the Proceeds of Crime and Anti-

Money Laundering Act, 2009.

a
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murder and assault charges against AISHA JUMWA [then an MNA for Malindi

constituency] and Geoffrey Okuto Otieno, over the fatal shooting of a man and injury of

several people during October 2019 Ganda by-election.

57, On 23.10.2020, ODPP [in a message published through its verified Twitter account -

@ODPP-KE], provided information about the progress of the court proceedings in

relation to the murder and assault charges against AISHA JUMWA [then an MNA for

Malindi constituency] and Geoffrey Okuto Otieno, after the fatal shooting of a man and

injury ofseveral people during October 2019 Ganda by-election.

5E On 08.12.2020, ODPP [in a message published through its verified Twitter account -

@ODPP_KE], provided information about the progress of the criminal proceedings

against AISHA JUMWA [then MNA for Malindi constituency] and 70(sic) others who

had been charged with offences under the Anti-Corruption and Economic Crimes Act,

2003 and the Proceeds of Crime and Anti-Money Laundering Act, 2009'

50.The case against AISHA JUMWA and 7(sic) Others [MCAC 6/2020 - DPP - Vs-

AISHA JUMWA and 7 Othersl was listed in the weekly cause-list for hearing at the

Mombasa Magistrate's Criminal Court on Monday, 03.10.2022

(!. In an article published on 07.10.2022 by the People Daily newspaper, it was reported that

the matter listed for hearing on03.10.2022 at Mombasa Magistrate's Criminal Court was

scheduled to be mentioned on 07.10.2022.

@As of 27.09.2022 [the date of the nomination by H.E. President William S. Ruto, for,

AISHA JUMWA KARISA KATANA, as a Cabinet Secretary, Public Service, Gender

And Affirmative Action], criminal proceedings against the lst Interested Party were still

ongoing and no verdict had been reached.

n^-- I /, ^c laE

59. In an article published online by K-24 TV [a news platform and broadcaster in Kenya] on

16.08.2022, it was repoded that a wanant of arrest had been issued against AISHA

JUMWA KATANA in relation to criminal proceedings under the Anti-Corruption and

Economic Crimes Act, 2003 and the Proceeds of Crime and Anti-Money Laundering

Act,2009.

t
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f! On 28.09.2022,the Petitioner submitted a request, under Article 35 of the Constitution as

read together with the Access to Information Act, 2016, for information from the 4tl'

Respondent about the Cabinet Secretary nominees announced by H.E. the President on

27.09.2022. The request for information to the 4th Respondent was copied to the 2nd

Interested Party, the oversight and enforcement agency for the Access to lnformation

Act,20l6, for their early information and appropriate guidance.

($r On 04.10.2022, ttrc Petitioner received a copy of the letter sent to the 4tl' Respondent by

the 2nd Interested Party, urging the 4tl' Respondent to respond to the request for information

soonest in line with Section 9[4] of the Act.

fl As of the date of this Petition, receipt of the requested information had neither been

aclorowledged nor the information provided by the 4th Respondent.

.5J. On 12.10.2022 and, under inexplicable and unexplained circumstances, the 4'l'

Respondent, through the 5th Respondent, withdrew the criminal case against AISHA

JUMWA and 7(sic) Others [MCAC 612020 - DPP - Vs- AISHA JUMWA and 7

Othersl. This withdrawal was notwithstanding the fact at least two prosecution witnesses

had already testified in the matter. Further, barely two months earlier, the 4th and 5rl'

Respondents were seeking orders to get the lst Interested Party to be remanded in custody

pending the completion of the criminal proceedings.

[$. On 12.10.2022, the Petitioner submitted a request for information under Article 35 of the

Constitution, as read together with the Access to Information Act, 2016, to the 4(h

Respondent. The request asked for, among others, a confirmation of the withdrawal of the

charges and the reasons that informed the withdrawal decision.

It^-- iE -a,lE

66 It should be noted that, under Section 28[3][c] of the Act, an information access officer

who fails to respond to a request for information within the prescribed time commits an

offence and is liable, on conviction, to a fine not exceeding fifty thousand shillings, or to

imprisonment for a term.not exceeding lhree months, or both. The Petitioner notes that the

powers for prosecution ofoffences under the Act reposes on the 4th Respondent.
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?-L On 15.10.2 022 las recorded in the 2nd Respondent's Report after conducting the vetting of

the 1'( Interested Party and the other candidates], the Clerk of the National Assembly of

Kenya wrote to the 4th and 5th Respondents requesting a status report on whether there

were any pending criminal proceedings against the twenty-four nominees. Just like with

regards to the Petitioner's request dated 28.09.2022 for the same information, the 4th and

5th Re'spondents refused to supply the requested information to the 2nd Respondent.

ZL On 18.10.2 022,the date the l st Interested Party herein appeared before the 2nd Respondent

for her vetting, the 4tl' Respondent issued a statement via their verified Twitter account -

@ODPP-KE - confirming that the murder and assault charges against AISHA JUMWA

[then an MNA for Matindi constituency], were still ongoing.

73.On 25.10.2022,tlte 2nd Respondent tabled their Report in the National Assembly after

carrying out a vetting exercise of the lst Interested Party and the other nominees.

ft Vetting proceedings with regards to the lst Interested Party are contained from pages 75

to 8I of the Report.

l! The Report, in relation to the lst Interested Party herein, records, among others, that

n^-^ .a z ^c lE

[!. As of the date this Petition, the request for information has neither been acknowledged by

the 4th Respondent not been honoured.

20. On 14.10.2022 and, in response to a call for submission of written statements on oath

contesting the suitability of persons nominated by H.E. the President pursuant to powers

donated by, among others, Article 152[2] of the Constitution, for approval by the National

Assembly, the Petitioner herein submitted his swom statement and notarised supporting

bundle of evidence, both dated 13.10.2022. The statement and supporting evidence

contested the suitability of the l st Interested Party herein to be nominated, approved and,

if approved, appointed as a Cabinet Secretary in the National Executive of the Republic.

a. She has never been charged in any court of law [paragraph 365/page 76.]

This is despite the fact the lst Interested Party was the subject of at least two
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criminal prosecutions at the date of her nomination and one at the date of her

appearance before the vetting Committee;

b. She stated that most of the cases facing her were politically motivated

[paragraph 367lpage77.)There are no further details in the report setting out

what cases the lst Interested Party believes[d] arelwere politically motivated,

the basis for the belief or action taken by the l st Interested Party to remedy the

alleged abuse of the justice system to her detriment;

c. The lst Interested Party, in her replying affidavit respondin$ to statements

[submitted on oath by Mr Davis Malombe, Ms Sheila Masinde and the

Petitioner herein contesting her suitability to hold the offrce of a Cabinet

Secretary] questioned various procedural aspects of those statements -
paragraph 3T4lpages 77 - 79. This was notwithstanding the Committee

holding the submitted statements complied with the requirements of the law -
paragraphs 42,44 and 50/page 24 and 50. There is no record that, based on

the lst Interested Party Partyrs objoctions, the Committee changed its decision

regarding the admissibility of the submitted statements;

d. ln her replying affidavit, the lst Interested Party is recorded as stating that the

charges against her in the Anti-Corruption Case No. 6 of 2020 were

withdrawn by the DPP on 12.L0.2022. There is no further information on the

circumstances or reasons leading to the withdrawal of those charges;

The lst Interested Party is recorded stating that the graft charges against her

were politically motivated. There is no record of the basis for this belief or

action taken by the lst lnterested Party seeking redress for the alleged abuse of

the judicial system for political purposes;

f. The lst lnterested Party is recorded confirming that, as of the date of swearing

the replying affidavit, she was still facing murder charges;

e.

n--^ 4,, ^c Aa
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g. The lst Interested Party is recorded as deponing that the criminal prosecutions

against her would not pose any legal hurdle as Article 50[2] of the Constitution

guarantees her the right to be presumed innocent until the contrary is proved;

h. The lst Interested Party is recorded as deponing that, as she was not the only

public or State officer facing criminal charges, it would be discriminatory and

against faimess and constitutionalism for that fact to be used against her;

j. The lst Interested Party is recorded as deponing that the statements contesting

her suitability to hotd the office as a Cabinet Secretary are frivolous, ill-advised

and motivated by malice and bad faith. The Report has no record of evidence

tendered by the l st Interested Party to support the deposition;

k. The lst Interested Party is recorded as admitting hbr previous conduct rn

relation to past utterances put into question her conduct as a State officer,

contrary to Chapter Six of the Constitution and the Public Officer Ethics Act.

The lst Interested Party is recorded as saying that, if appointed, she would

endeavour to conduct her public and private affairs in accordance with

Chapter Six of the Constitution.

l$. Further and, in addition to the foregoing, the Report records that, in its observation of the

suitability of the lst Interested Parfy to be appointed to be a Cabinet Secretary, the

Committee observed, among others, that the lst Interested Party lns been clmrged in a

court of law in the last three yeflrs of variotts offences but has not been convicted in any

of tlteat

lf.The above observation contradicted the lst Interested Party Party's submission on the

same as recorded at paragraph 365lpage 76 ofthe Report. This raised the veracity ofthe

information provided by the 1't Interested Party to the Committee, further raising questions

about her personal integrity, ethics and suitability. There is no record of this discrepancy

tr--^ ao ^c /c

i. The lst Interested Parry is recorded as deponing tltat she should not be denied

the opportunity to serve the country as she enjoyed the right to be presumed

innocent and a fair trial;
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being considered by the Committee in its deliberations and decision to recommend the

approval ofthe l't Interested Party.

f! There is no record in the Report of any information from the DPP, setting out the criminal

charges against the I st Interested Party or reasons for withdrawal of the criminal

proceedings alleging comrption and misuse of public funds. The Report records results

from the Directorate of Criminal Investigations, indicating positive results for the offences

of murder and conspiracy to commit comrption.

fL There is further no record, in the Report, that the Committee considered and reached a

view on the written submissions from members of the public, including the Petitioner

herein, contesting the suitability of the 1't Interested Parfy to be appointed as a Cabinet

Secretary on the basis of her personal integrity and background, based on the criminal

prosecutions she was facing as of the date of her nomination for the position. There is

further no record in the Report of the Committee's views on the matters deponed in the 1"

lnterested Party's affidavit in response to the contestations of her suitability to be

appointed as a Cabinet Secretary.

80. The Report records that, to reach its decision, the Committee based its decision to

recommend the approval of the 1't Interested Party only on the basis of the l't Interested

Party's filled questionnaire pursuant to Section 6(8) of the Public Appointments

(Parliamentary Approval) Act, [which stated, under Integrity, that the lstlnterested

Party had not been charged in a court of law, despite her being the subject of two criminal

prosecutions as of the date of her nomination], her curriculum vitae and her oral

submission during the approval hearing.

ElLNotwithstanding the above reasons which provided credible grounds to suggest the lst

Interested Party's personal integrity and suitabiliry was impugned, thereby making her

unsuitable for approval, a majority of the members of the Committee on Appointments

approved the nomination of the lst Interested Party for appointment as Cabinet Secretary

for Public Service, Gender & Affirmative Action by H.E the President of the Republic of

Kenya.

rr^ -^ lat ^a r<
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IA minority of members of the Committee did not approve the nomination of the lst

Interested Party for appointment as Cabinet Secretary for Public Service, Gender &

Affirmative Action by H.E the President of the Republic of Kenya as they did not believe

she met the constitutional requirements for personal integrity and suitability. This was on

the basis of the gravity of the active criminal cases against her.

E3, It is a matter of general information and public record that, on 26.10.2022, the National

Assembly of Kenya adopted the recommendation from its Committee on Appointments

for the l"t Interested Party to be approved for appointment as the Cabinet Secretary for

Public Services, Gender and Afhrmative Action.

&On26.10.2022 vide a Special Issue of the Kenya Gazette Notice No. 13033 of the same

date, H.E. the President of the Republic appointed the lst Interested Party to be a Cabinet

Secretary, effective 27.L0.2022. The lst Interested Party was sworn to and assumed the

office of Cabinet Secretary on 27 .L0.2022.

EA Iq is a matter of general knowledge and notoriety that, on 30.10.2022, the 5th Respondent,

in a wide-r'anging interview with I(TN News Kenya, an established television network iu

Kenya, admitted to, among others, succumbing to extemal influence and pressure in the

discharge of his constitutional powers and duties. This included "being pushed by the DCI,

through the media" to charge suspects with alleged offences. The interview was widely

publicised ahead of the live transmission, including by the 4th Respondent through its

verified Twifter account - @ODPP_KE.

!$. Article I of the Constitution which provides that all sovereign power belongs to the people

of Kenya and shall be exercised only in accordance with the Constitution. The people of

Kenya may exercise their sovereign power either directly or through their democratically

elected representatives. The Article further delegates the people's sovereign powers to

other State organs, including the Executive and the Judiciary. The delegated sovereign

power is required to be exercised in accordance with tlle Constitution.
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F. THE LEGAL BASTS AND FOUNDATIONS OF THIS PETITION INCLUDE:
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!J. Article 2 of the Constitution which provides for the supremacy of the Constitution and

that it binds all persons and all State organs at both levels of govemment. The Article

further decrees that no person may claim or cxercise State authority except as authorised

under the Constitution.

!!. Article 3 of the Constitution which states that every person has an obligation to respect,

uphold and defend the Constirution. The Article additionally declares as unlawful any

attempt to establish a govemment otherwise than in compliance with the Constitution.

$!. Article 4 of the Constirution which declares Kenya as a sovereigrr, democratic Republic,

founded on the national values and principles of govemance set out in Article 10.

ll!. Article 10(f ) of the Constitution which states that the national values and principles of

govemance, as set out in Article 10 (2), bind all State organs, State officers, public officers

and all persons whenever any of them applies or interpret the Constihttion; enacts, applies

or interprets any law; or makes or implements public policy decisions.

p! Article 10 (2) of the Constinrtion which states that the national values and principles of

govemance include patriotism, national unity, the rule of law, democracy, participation of

the people, human dignity, equity, social justice, inclusiveness, equality, human rights,

protection of the marginalised, good governance, integrity, transparency and

accountabi lity.

jl2. Article 19 of the Constitution which declares that the Bill of Rights is an integral part of

Kenya's democratic state and is the framework for social, economic and cultural policies.

The purpose of recognising and protecting human rights and fundamental freedoms is to

preserve the dignity of individuals and communities, to promote social justice and the

realisation of the potential of all human beings. The Article further provides that the rights

and fi:ndamental freedoms in the Bill of Rights belong to each individual and are not

granted by the State, do not exclude other rights and fundamental freedoms not in the Bill

of Rights, but recognised or conferred by law (except to the extent that they are

inconsistent with Chapter Four of the Constitution), and are subject only to the limitations

contemplated in the Constitution.

rt^-^ al ^a,aE
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!! Article 20 of the Constitution which states, among others, that the Bill of Rights applies

to all law, binds all State organs and all persons and that every person shall enjoy the rights

and fundamental freedoms in the Bill of Rights to the greatest extent consistent with the

nature of the right or fundamental freedom.

2L Article 21 of the Constitution which, among others, imposes a mandatory, positive duty

on the State and every State organ to observe, respect, protect, promote and fulfil the rights

and fundamental freedoms in the Bill of Rights. The Article requires the State to take

legislative, policy and other measures, including the setting of standards, to achieve the

progressive realisation of the rights guaranteed under Article 43. This duty includes

ensuring legislative or administrative actions, whether by the State or by any other person,

do not threaten, undermine or regress the rights guaranteed under Article 43. The Article

further imposes a duty on all State organs and all public offrcers to address the needs of

wlnerable groups within society, including women, older members of society, persons

with disabilities, children, youth, members of minority or marginalised communities and

members of particular ethnic, religious or cultural communities.

5. Article 22 of the Constitution, as read together with Article 258, which states that every

person has the right to institute court proceedings, including acting in the public interest,

claiming that a right or fundamental freedom in the Bill of Rights and/or other provisions

of the Constitution have been denied, violated or infringed, or are threatened with

contravention.

I Article 23 of the Constitution, as read together with Article 165, which vests this

Honourable Court with the jurisdiction to hear and determine applications for redress of a

denial, violation, infringement of, or threat to a right or fundamental freedom or other

provisions of the Constitution. It also provides the remedies that the court can award in its

endeavour to enforce the Bill of Rights.

jll Article 24 of the Constitution which sets out the permissible circumstances that a right or

fundamental freedom in the Bill of Rights may be limited.

Yt--^ aa -a,tE



!!. Artlcle 25 of the Constitution tvhich sets out what rights and fundamental freedoms shall

not be limited under any circumstances. These include freedom from torture and cruel,

inhuman or degrading treatment or punishment and the right to a fair trial.

p! Article 27 of the Constitution which enshrines equality and freedom from discrimination.

Whereas the Article prohibits discrimination on any ground, binds the State and all

persons, it allows the State to take legislative and other actions, including affirmative

action programmes policies designed to rcdress any disadvantage suffered by individuals

or groups because of past discrimination.

100. Article 28 of the Constitution which enshrines every person's right to inherent dignity

and the right to have that dignity respected and protected.

l0l. Article 29 of the Constitution which, among others, outlaws any form of violence from

either public or private sources, torture in any manner, whether physical or psychological,

corporal punishment, cruel, inhuman or degrading treatment or punishment.

lO2. Article 35(l) of the Constirution which enshrines the right of every citizen to access

information held by the State and by another person and required for the exercise or

protection of any right or fundamental freedom. Article 35(3) further requires the State to

publish and publicise any important information affecting the nation.

Article 47 which enacts the right to fair administrative action

Article 48 which enshrines the State's duty to ensure access to justice for all persons

f 06. Article 50(f ) of the Constitution which provides that every person has the right to

have any dispute that can be resolved by the application oflaw decided in a fair and public

hearing before a court or, if appropriate, another independent and impartial tribunal or

body.

104.

105.

n^-- 4., ^c /lE
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f 03. Article 43 which guarantees the right to economic and social rights. These include the

right to highest attainable standard ofhealth, accessible and adequate housing, reasonable

standards of sanitation, freedom from hunger, adequate food of acceptable quality, clean

and safe water in adequate quantities, social security and education.
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107. Articte 53 which elaborates to bring greatercertainty to the rights and fundamental

freedoms enjoyed by children.

108. Article 54 which elaborates to bring greater certainty to the rights and fundamental

freedoms enjoyed by persons with disabilities.

109. Article 55 which elaborates to bring greater certainty to the rights and fundamental

freedorns enjoyed by the youth.

110. Article 56 which elaborates to bring greater certainty to the rights dnd fundamental

freedoms enjoyed by minorities and marginalised groups.

111. Article 57 which elaborates to bring greater certainty to the rights and fundamental

freedoms enjoyed by older members of society.

llL Article 73 which, among others, enshrines that authority assigned to a State officer is

a public trust to be exercised in a manner that is consistent with the purposes and objects

of thti Constitution, demonstiates respebt lbr the people, brings honour to the nation and

dignity to the office and promotes public confidence in the integrity of the office. Further

this authority vests in the State officer the responsibility to serve the people, rather than

the power to rule them.

113. Additionally, Article 73 enacts that the guiding principles of leadership and integrity

include selection on the basis of personal integrity, competence and suitability. Decision-

making must be objective, impartial, not influenced by nepotism, favouritism, other

improper motives or corrupt practices. Service must be selfless, based solely on the public

interest, honesty in the erecution of public duties, declaration of personal interests that

may conflict with public duties, accountability to the public for decisions and actions,

discipline and commitment in service to the people.
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ll4. Article 74 of the Constitution, which requires a person, before assuming a State office,

acting in a State office or performing any functions of a State office, to take and subscribe

the oath or affirmation of office in a manner and form prescribed by the Constitution or

under an Act of Parliament.
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I 15. Article 75 of the Constitution, which sets the expected standards of conduct of State

officers, whether in public and official life, in private, life or in association with others.

These include avoiding conflict between personal interests and public or official duties,

compromising any public or official interest in favour of a personal interest, or behaving

in a manner that demeans the office the officer holds. The Article further provides

meclranisms for upholding its provisions and those of Articles 76, 77 and78[21. Sanctions

for proven breach of the provisions include dismissal or removal from office. Persons

dismissed or removed from office for contravening the Article are disqualified from

holding any other State office.

I f 6. Article 80 of the Constitution which among others, require enactment of legislation

to, with the necessary modifications, apply the provisions of Chapter Six of the

Constitution to public officers.

118. Article 94 of the Constitution which sets out the role of Parliament, including a duty

to protect the Constitution and promote the democratic govemance of the Republic.

119. Article 95 of the Constitution which sets out the role of the National Assembly,

including exercising oversight of State organs.

l2O. Article 118 of the Constirution, which enshrines a duty on the National Assembly, as

part of Parliament, to facilitate public participation and involvement in its legislative and

other businesses, including those of its committees.

l2l. Article 124 of the Constitution which provides for establishment of committees of

Parliament and Standing Orders.

122. Article 129 of the Constitution which sets out the principles of executive authority,

including that it is delegated authority from the people of Kenya, which must be exercised

in accordance with the Constitution and in a manner compatible with the principle of

service to the people of Kenya and for their well-being and benefit.

t)^-- aE -a /a<

ttL Article 93 of the Constitution which establishes the National Assembly as part of the

Parliament of Kenya.
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123. Article 130 of the Constitution whiclr, among others, establishes the National

Executive of the Republic, comprising the President, the Deputy President and the rest of

the Cabinet.

124. Article 131 of the Constitution which sets out the authority of the President, including

exercising the delegated executive authority of the Republic, with the assistance of the

Deputy President and Cabinet Secretaries. Further, the enactment requires the President

to, among others, respect, uphold and safeguard the Constitution and ensure the protection

of human rights and fundamental freedoms and the rule of law.

125. Article 132 of the Constitution, which, among otlrers, empowers the President to

nominate and, with the approval of the National Assembly, appoint Cabinet Secretaries.

The Article further empowers the President to direct and coordinate the functions of

ministries and govemment departments and, by a decision published in the Gazette, to

assign responsibility for the implementation and administration of any Act of Parliament

to a Cabinet Secretary, to the extent not inconsistent with any Act of Parliament.

126. Article 141 of the Constitution which regulates the assumption of office by the

President, including the taking and subscribing the oath or affirmation of allegiance and

the oath or affirmation for the execution of the functions of the office as prescribed in the

Third Schedule of the Constitution.

127. Article 152 of the Constitution which provides for the Cabinet of the Republic of

Kenya, including the nomination and, with the approval of the National Assembly,

appointment by the President, of Cabinet Secretaries. The Article also prescribes the

requirement for a Cabinet Secretary to swear or affirm their faithfulness to the people and

the Republic of Kenya and their obedience to the Constitution, in accordance with the

Third Schedule of the Constitution, before they assume office.
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128. Article 153 of the Constitution which provides for the decisions, responsibilities and

accountability [individually and collectively] of the Cabinet, including that Cabinet

Secretaries must act in accordance with the Constirution.
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129. Article 156 of the Constitution which establishes and sets out the duties, powers and

responsibilities of the Attomey-General.

I30. Article 157 of the Constitution which, among others, establishes the office of Director

of Public Prosecutions, the office's constitutional independence, its powers and duties,

including the requirement for the Director to have regard to the public interest, the interests

of administration ofjustice and the need to prevent and avoid abuse of the legal process.

132. Article 160 of the Constitution which, among others, enacts for the independence of

the Judiciary in its exercise ofjudicial authority.

I33, Article 161 of the Constitution which, among others, constitutes members of the

Judiciary.

134. Article 165(1) and (3) of the Constitution which, among others, establishes this

Honourable Court and vests it with jurisdiction to hear and determine this Petition.

l!l, Article 171 of the Constitution which establishes the Judicial Service Commission

lJSC.l

136. Article 172 of the Constitution which sets out the functions of the Judicial Service

Commission as promoting and facilitating the independence and accountability of the

judiciary and the efficient, effective and transparent administration ofjustice.

137. Article 232 of the Constifution which provides for, among others, the values and

principles of public service, including high standards of professional ethics, responsive,

prompt, effective, impartial and equitable provision of services, involvement of the people

in the process of policy making, accountability for administrative acts, transparency and

provision to the public of timely, accurate information. The Article further provides that

the values and principles of public service apply to public service in all State organs in
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l3l. Article 159 of the Constitution that provides for judicial authority, which is derived

from the people, and vests in, and shall be exercised by, the courts and tribunals

established by or under the Constitution.
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both levels of govemment and to all State corporations, including the Respondents and the

I st Interested Party.

138. Article 248 of the Constitution which establishes JSC as one of the independent

constitutional commissions.

139. Article 249 of the Constitution which sets out, among others, the objects,

independence and authority of the JSC as one of the independent constitutional

commissions. These objects are protecting the sovereignty of the people, securing

observance by all State organs of democratic values and principles and promoting

constitutionalism-

140. Article 258 of the Constitution, which enshrines the right of every person to institute

court proceedings, including in the public interest, claiming that the Constinrtion has been

contravened or is threatened with contravention.

l4l. Article 259 of the Constitution which provides, among others, that the Constitution

shall be inter.oreted in a manner that:

a. Promotes its purposes, values and principles;

b. Advances the rule of law, and the human rights and fundamental freedoms in the

Bill of Rights;

c. Permits the development of the law; and

d. Contributes to good govemance.

lA. Article 260 of the Constirution which provides for the interpretation of the

Constitution.

143. Additional legal foundations for the Petition include:

a. Sections 6, 7, 8 and 12, Public Appointments [Parliamentary Approvall

Act,2011;

b. Sections 3,4,1,8,,9, 10, 11 and 12, Leadership and Integrity Act'2012;
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Sections 4, 5, 6, 23 and 25, Office of The Director Of Public Prosecutions

Act, 2013;

d. Sections 3,4,51 6,7,8 and 9, Public Service [Values and Principles] Act,

2015;

Sections 3, 4, 5, 8 and 9, Access to Information Act, 2016.c

f. Standing Order No. 204, Standing O'rders of The National Assembly of

Kenya.

144. The nomination by H.E the President, the recommendation by the Committee on

Appointments, the approval by the National Assembly, the appointment by H.E the

President and assumption to office of Cabinet Secretary by AISIIA JUMWA KARISA

KATANA, the lst Interested Party herein, notwithstanding serious and credible

allegations of her lack of personal integrity, background and suitability, including as

evidenced by her being the subject ofcriminal prosecutions at the dates ofher nomination,

vetting, approval, appointment and assumption to office of Cabinet Secretary, is a gross

and egregious violation of the Constitution of Kenya and laws.

145. It is the Petitioner's case that the Respondents and the l st Interested Party, individually

and collectively have, by participating, through acts or omissions, in the process that

resulted in the appointment of the lst Interested Party as a Cabinet Secretary, despite her

being the subject of criminal proceedings in a court of competent jurisdiction, including

for alleged murder, failed to defend and have overthrown the Constitution of Kenya by

establishing a govemment otherwise that in accordance with the Constitution, contrary to

Article 3 of the supreme law.
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G. NATURE OF INJURY CAUSED TO THE PETTTTONER AND THE GENERAL

PUT}

TO THE CONSTITUTION. TTNCLUDING THE BTLL OF RIGHTSI. STATUTES.

REGULATIONS AND OTHER APPLICABLE LAWS AND RULES.
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146. Taking into account that the alleged offences were committed by the I't Interested

Party when slre was already a State officers, there are very strong grounds to suggest she

was unsuitable to be nominated, recommended for approval, approved, appointed and

sworn to the office of Cabinet Secretary.

147. The nomination, recommendation, approval, appointment and assumption to office of

Cabinet Secretary by the I st Interested Party, despite her being the subject of prosecution

for alleged offences, includ.ing m,lrder and assault, therefore, viola.ted the following

constitutional provisions:

a. The sovereignty of the people of Kenya under Article 1. It was never the

intention of the people of Kenya that the Respondents, in exercise of the

delegated authority, would oversee a process whose outcome would lead to the

appointment ofa person actively under prosecution for , among other offences,

murder and assault as at the dates of their nomination, recommendation for and

approval for appointment, appointment and assumption to office, as a Cabinet

Secretary of the Republic, the highest, collective, Executive decision-making

organ for the whole of the Republic.

b. The process culminating in the appointment of the lst Interested Party as a

Cabinet Secretary, despite criminal charges against her, violated Article 2[l]

and [2]. None of the agencies involved in the process leading to the assumption

to office of the IttInterested Party had the authorify to lead to that outcome,

based on the unresolved questions regarding the personal integrity and

suitability ofthe 1't Interested Party.

The Respondents and the lst Interested Party violated Article 3 of the

Constitution. Individually and collectively, they were obliged to ensure that a

person who had active court cases, including for allegations of murder and

assault, was not appointed to be a Cabinet Secretary of the Republic of Kenya.

This dury extended to the 4th and 5d' Respondents who, by virtue of Articles

73,74,75 and 157 of the Constitution, were obliged to submit a report, on own

motion, to the 2nd Respondent, as part of the vetting process of the I st

c
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Interested Party. Their failure to do so was a gross violation of their

constitutional duties, including the duty to have regard to the public interest,

the interests of the administration ofjustice and the need to avoid abuse ofthe

legal process.

d. The appointment of the lst Interested Party to office of Cabinet Secretary,

including the process leading to that appointment is a travesty and a gross

violation of the binding national values and principles of govemance of the

Republic. It can never have been the intention or expectation of the people of

Kenya, when they enacted Article 10 of the Constitution, that a process which

led to a person facing criminal allegations, including murder and assault, being

appointed as a Cabinet Secretary, met the requirements of the rule of [aw,

democracy, human dignity, equity, social justice, inclusiveness, equality,

human rights, protection of the marginalised, good governance, integrity,

transparency and accountability. It was, instead, the intention and expectation

of the people of Kenya that, in upholding the binding national values and

principles of govemance, a person charged with alleged offences, including

murder and assault, would not be nominated, recommended for approval,

approved, appointed and swom to office as a Cabinet Secretary. The

Respondents and the lst Interested Party have failed to uphold these

provisions.

e. In addition, in reaching its decision to recommend the approval of the l't

lnterested Party for appointment, the 2nd Respondent completely ignored

public participation and written submissions from the public contesting the

suitability of the I't Interested Party on the basis of her personal integrity,

background and suitability. The 2nd Respondent and, by extension, the 3'd

Respondent, reduced the approval process as a mere rubber-stamping exercise

at the behest of the I't Respondent, devoid of any meaningful impact or effect

in upholding the national values and principles of govemance and the

constitutional purposes, values and principles, including personal integrity of

State officers-
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f. The appointment of the lst Interested Party to office of a Cabinet Secretary,

despite her personal integriry being in question owing to criminal proceedings,

is a violation and a threat of violation of the Bill of Rights, including Articles

19, 20, 21, 22, 27, 28,43, 47,, 53, 54, 55, 56 and 57. The criminal allegations

facing the lst Interested Party are so serious as to provide reasons to believe

that she would be unable to uphold the riglrts and fundamental freedoms

enshrined in the Bill of Rights. This is especially so with regards to the ministry

that she is expected to lead - Ministry of Public Senrices, Gender and

Affirmative Action. In any event, whichever ministry the lst Interested Party

would end up leading, her personal integrity would have been of paramount

importance. Credible allegations suggesting she lacked such integriry,

including as evidenced by the fact she was the subject of active criminal

prosecutions through-out the period from nomination to assumption to office,

precluded her from being suitable for appointment.

g. The appointment of the lst Interested Party as a Cabinet Minister, despite her

facing criminal prosecutions, including for alleged murder and assault, is a

gross violation of Article 73 of the Constirution. The appointment is wholly

inconsistent with the purposes and objects of the Constirution [including the

national values and principles of govemance], is disrespectful of the people of

Kenya, dishonours the nation and dignity to the office ofCabinet Secretary and

undennines public confidence in the integrity ofthe office. Individuals facing

prosecution, including for allegations of murder and assault, do not belong in

the office of a Cabinet Secretary of the Republic of Kenya, notrvithstanding

the constitutional presumption of innocence until proven guilty.

h. The paramount considerations, including as permitted under Article 24 of the

Constitution, is to preserve and protect the integriry of the office of Cabinet

Secretary in particular and the Cabinet of the Republic in general. The

Respondents and the lst Interested Party, by their acts and omissions leading

to the appointment of the lst Interested Party as a Cabinet Secretary, have

chosen to rule the people of Kenya rather than discharge their responsibility to

serve. The 1't Interested Parry, like all other citizens of Kenya, does not have a
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constitutional right to be selected for nomination and, if approved, appointed

to a State or public office through the exercise of powers granted to an

appointing authority, without a competitive recruitment process and outside

the provisions of the Constitution and the law.

i. The Respondents violated their oath of office as State officers by presiding

over and being party to the process that led to the lst Interested Party being

sworn to office as a Cabinet Secretary. This included the failure by the 4tl'and

5th Respondents to submit reports to the 2nd Respondent setting out the nature

of the criminal proceedings against the lst Interested Party and the stage of

those proceedings at the dates of her nomination and vetting. This violation

was contrary to Articles 74 and 75.

j. Further, as the subject of criminal prosecution as at the date of subscribing to

her oath of office, the I st Interested Party has already violated her oath of office

as a Cabinet Secretary as there are legitimate questions about her personal

integrity as a Cabinet Secretary. Under these circumstances, she cannot

conduct herself in the manner required by Articles 73 and 75. By approving

the recommendation for the appointment, the 3'd Respondent has, likewise,

violated the Constitution as it cannot now turn around and seek the removal of

the 1st Interested Party from office on the grounds ofviolating the Constitution

as provided underArticle 152161.

l. The approval process of the lst Interested Party conducted by the 2nd

Respondent and as recorded in their report dated 25.10.2022, was a sham and

a gross violation of Article 94 of the Constitution. On the basis of the record

t)^-^ ,t,t ^l. /aa

k. It is notable that the offences for which the I't Interested Party is facing

criminal prosecutions, were allegedly committed while the I't Interested Party

was a State officer as a member of the National Assembly, who had taken the

oath of ofhce as required by Article 73. There was, therefore, no basis to

overlook this consideration in the process leading to the appointment to the

office as a Cabinet Secretary.
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of the proceedings as set out in the Report, including the submissions by the

lst Interested Party and the observations of the 2nd Respondent, it is simply

inexplicable how the 2nd Respondent formed the view that the lst Interested

Party was suitable to be recommended for approval to be a Cabinet Secretary.

m. The approval, by the 3'd Respondent, of the l st Interested Party to be appointed

as nominated as recommended by the 2nd Respondent, was equally a violation

of Article 94 unconstitutional and ofno legal consequences.

Having approved the appointment to be a Cabinet Secretary a person who was

being prosecuted for offences, including murder and assault, Ore 3'd

Respondent forfeited, for the duration of the term of office of the lst

Respondent, the nominating and appointing authority, all ability to defend and

protect the Constitution and promote the democratic govemance of the

Republic.

II

0 The approval, by the 3'd Respondent, for the appointment ofthe lst Interested

Party as a Cabirrct Secretary rroiwithstanding credibie questitrns about irer

personal integrity as evidenced by criminal prosecutions, was further a

violation of Article 95 of the Constitution, including the delegated sovereign

powers under Article l. The approval irredeemably compromises the ability

of the 3'd Respondent to discharge its duty to review the conduct and exercise

oversight over the office of the President, the I't Interested Party and the

Cabinet of the Republic as mandated by Article 95[5] of the Constitution.

p. Inclusion of the l st Interested Party in the National Executive of the Republic,

not'withstanding the criminal allegations against at the time of the nomination,

recommendation for approval, approval, appointment and assumption to

office, is a violation of Articles 129 arrd 130 of the Constitution. Her

questionable personal integrity precluded her and, by extension, the rest ofthe

National Executive, from being able to exercise executive authority in

accordance with the Constitution.
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q. The President breached his oath of office and failed to respect, uphold and

safeguard the Constitution when he nominated and, with the approval of the

National Assembly, appointed the lst Interested Party as a Cabinet Secretary.

Through-out this process, there were serious and credible questions about the

personal integrity and suitability of the lst lnterested Party to be a Cabinet

Secretary. This was evidenced by the fact that the lst Interested Party was the

subject ofcriminal prosecutions, including for alleged offences ofmurder and

assault. The President's actions were therefore a violation and an abuse ofthe

delegated authority and functions as set out in Articles 131,132,141 and 152

of the Constitution.

r. The appointment of the lst Interested Party to be a Cabinet Secretary is a

breach of Article 153 of the Constitution. The fact she was the subject of

criminal prosecution, on the dates of her nomination, recommendation for

approval, approval, appointment and assumption to office, means she cannot

- - -._ug_lr.,ilr-1.:ordance with the Constitution. Unresolved questions about her

- 'pTonii 
integrity and suitability precludes her fqs#l meeting this constitutional

rmperatlve.

By standing by and allowing the process that led to the assumption to the office

of Cabinet Secretary of the lst Interested Party, despite credible questions

touching on her personal integrity and suitability, the Respondents, including

the 6th Respondent, violated Article 156 of the Constitution. This included

failure to promote, protect, and uphold the rule of law and defending the public

interest.

t. The 4th and 5tl' Respondents' role in the process leading up to the appointment

of the lst Interested Party to be a Cabinet Secretary has been a gross violation

of the Constitution, including Article 157. Despite being fully seized with the

facts ofthe criminal proceedings facing the lst Interested Party from the date

of nomination and receiving a request from the 2nd Respondent to provide a

status report on each of the nominees, including the lst Interested Party, the 4th

and 5th Respondent unconstitutionally refused to provide the information to the

s
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Committee on Appointments to enable the Committee discharge its

constitutional duty. Such information would have enabled the Committee to be

fully aware of the facts, circumstances and status of those criminal cases.

An equally egregious breach of the Constitution was the decision by the 4tl'and

5th Respondents to drop criminal charges against the lst Interested Party in

AISHA JUMWA and 7(sic) Others [MCAC 612020 - DPP - Vs- AISHA

JUMWA and 7 Othersl. This was despite the decision of the 5th Respondent

to authorise the instiF.rticn of the charges and the fact some prosecution

witnesses had already testified in the matter. The only plausible explanation

why the charges were dropped is because the 5tl'Respondent unconstitutionally

acceded to the direction and control ofother persons or authority in the exercise

of his powers and functions after the nomination of the lst Interested Party.

The inexplicable decision by the 5il' Respondent to withdraw the criminal

charges against the lst Interested Party was against the public interest, the

interests of the administration ofjustice and an abuse and a failure to prevent

and avoid abuse of the legal process.

The decision by the 4tl' and 5tl' Respondents to withdraw the criminal

proceedings against the I't Interested Party part-way through the proceedings

and only after her nomination to be a Cabinet Secretary, was a serious and

unconstitutional assault on the authority and independence of the Judiciary of

Kenya, including contrary to Articles 1, 159 and 160 of the Constitution. The

only rational explanation of the 4th and 56 Respondents' decision to withdraw

the proceedings, contrary to constitutional edicts, is because they surrendered

their independence and succumbed to unconstitutional, outside influence.

w. Appointment of the lst Interested Party to the office of Cabinet Secretary while

facing credible questions about her personal integrity and suitability, is a

breach of Arti cle 232 of the Constitution. A person facing criminal allegations,

including for murder and assault in court, cannot meet any of the required

values and principles of public service, including high standards of

professional ethics, accountability for administrative acts, transparency and

provision to the public of timely, accurate information.

n^-- 1< ^C,aa



Page 37 of87

x. The process that led to the appointment of the lst Interested Party to offrce of

Cabinet Secretary, notwithstanding the fact she was facing criminal

prosecution, including for murder and assault, breached Article 259 of the

Constitution.

148. Further breaches of the law occasioned by the nomination, recommendation for

approval, approval, appointment and assumption to the office ofCabinet Secretary by the

I 
st Interested Party include:

A failure to observe and uphold Sections 6, 7, 8 and 12, Public Appointments

[Parliamentary Approvall Act, 20I I ;

b. A failure to observe and uphold Sections 3,4,'7' 8, 9, 10, 11 and 12,

Leadership and Integrity Act, 2012;

c. A failure to observe and uphold Sections 3,,4,5,, 6, 14,23 and 25, Office of

The Director Of Public Prosecutions Act, 2013;

d. A failure to observe and uphold Sections 5, 6,7., 8 and 9, Public Service

[Values and Principles] Act, 2015;

e. A failure to observe and uphold Sections 3, 4, S, 8 and 9, Access to

lnformation Act,2016.

149. The overriding duty of the Respondents and the lst Interested Party was to interpret

and apply the Constitution in a manner that promoted its purpose, values and principles,

including the integrity of the Cabinet, the integrity of individual members of the Cabinet,

and the Constitution of Kenya. This was over and above the powers of nomination by the

President, approval by the National Assembly and, upon approval, appointment by t|e

President, ofthe lst Interested Party to the Cabinet.

150. The overriding duty of H.E. the President and the National Assembly to uphold the

Constitution of Kenya, including the duty protect the integrity of the office of the Cabinet

A
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Secretary, the independence of the Office of the Director of Public Prosecutions and the

Judiciary, is notwithstanding that 1st Interested Party is yet to be found guilty of the

serious criminal allegations levelled against her.

H. CASES RELATED TO ISSUES IN THE PETITION

l5I. The Petitioner confirms there is no case pending in any court involving the parties

herein and over the same subject matters raised hereof.

152. On the basis of the above and the evidence in support, the Petitioner humbly requests

and invites this Honourable Court, by application of law, to decide:

Whether the lst Interested Party was eligible for nomination, approval and

appointment to be a Cabinet Secretary, as, at the dates of the nomination,

vetting, approval for appointment, appointment and assumption to office, she

facing criminal prosecutions, including for alleged murder and assault, thereby

raising credible grounds to impugn her personal integrity, background and

suitabiliry.

b. Whether H.E. the President violated the Constitution and the law by

nominating, for approval by the National Assembly and, upon approval,

appointing and presiding over assumption to office by the lst Interested Party

to be a Cabinet Secretary, despite knowing that the lst lnterested Party was

facing criminal prosecutions for alleged corruption, murder and assault at the

date of the nomination and appointment and that there were, therefore, credible

grounds to suggest the lst Interested Party lacked personal integriry and

suitability to be nominated and, if approved, appointed to be a Cabinet

Secretary.

Whether the 2nd Respondent failed to carry out its constitutional mandated and,

thereby, violated the Constirution and the law, by recommending to the 3'd

a

c
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I. ISSUES IN DISPUTE TO BE RESOLVED BY THE AI'PLICATION OF LAW BY

THIS HONOURABLE COURT.
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Respondent to approve the lst Interested Party for appointment as a Cabinet

Secretary, despite knowing that the 1st Interested Party was facing criminal

prosecutions, including for alleged comrption, murder and assault at the date

ofthe nomination and there was, therefore, credible grounds to suggest the lst

Interested Party lacked personal integrity and suitability to be so

recommended.

Whether 2nd Respondent failed to carry out its constitutional mandated and,

thereby violated the Constitution and the law, by failing to require a report

from the Office of the Director of Public Prosecutions on whether the lst

Interested Party was the subject of a criminal prosecution under the powers

granted under Article 157 of the Constitution and any other laws, at the date

of her nomination. This information was deemed to have been necessary to

assess the I st Interested Party Party's suitability for nomination, approval and,

if approved, appointment, with regards to her personal integrity and

background.

e. Whether, based on the record ofthe report prepared by the 2nd Respondent after

vetting the lst Interested Party, the 2nd Respondent's decision to recommend

approval of the l st Interested Party, was constitutionally and statutorily

founded.

f. Whether the 2nd Respondent failed to carry out its constitutional mandate and,

thereby violated the Constitution and the law by failing to take into account the

submitted written statements contesting the suitability of the 1't Interested

Party to be recommended for approval and appointment to the office of Cabinet

Secretary

g. Whether the 3d Respondent violated the Constitution and the law by approving

the lst lnterested Party for appointment as a Cabinet Secretary, based on the

recommendations of the 2nd Respondent, despite knowing that the I st

Interested Party was facing criminal prosecutions for alleged comrption,

murder and assault at the date of the nomination and there was, therefore,

rr- -- an ^a iE
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i. Whether the 4th and 5'h Respondents violated the Constirution and the law by

inexplicably dropping criminal charges against the Ist Interested Party in

AISHA JUMWA and 7(sic) Others IMCAC 612020 - DPP - Vs- AISHA

JUMWA and 7 Othersl, and onty after the nomination of the 1't lnterested

Party to be a Cabinet Secretary, notwithstanding previous decision of the 5th

Respondent to authorise the institution of the charges and the fact some

prosecution witnesses had already testified in the matter.

j. Whether the Respondents should, jointly and sevqrally, be required pay the

Petiiioncr's costs for tle Petition

1g REASONS WHEREFORE, THE Petitioner therefore humbly prays for

DECLARATIONS AND DETERMINATIO NS THAT:

The l st Interested Party was ineligible for nomination, approval and

appointment to be a Cabinet Secretary, as, at the dates of the nomination,

vetting, approval for appointment, appointment and assumption to office, she

facing criminal prosecutions, including for alleged murder and assault, thereby

raising credible grounds to impugn her personal integrity, background and

suitabiliry.

b. H.E. the President violated the Constitution and the law by nominating, for

approval by the National Assembly and, upon approval, appointing and

a
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credible grounds to suggest the lst lnterested Party lacked personal integrity

and suitability.

h. Whether the 4'h and 56 Respondents violated the Constitution and the law by

not submitting a report to the 2nd Respondent, setting out the details and status

of criminal proceedings against the lst Interested Party that were ongoing at

the dates of her nomination and vetting by the 2nd Respondent.

J. RELIEFS SOUGHT BY THE PETITIONER.
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presiding over assumption to office by the lst Interested Party to be a Cabinet

Secretary, despite knowing that the lst Interested Party was facing criminal

prosecutions for alleged corruption, murder and assault at the date of the

nomination and appointment and that there were, therefore, credible grounds

to suggest the lst Interested Party lacked personal integrity and suitability to

be nominated and, if approved, appointed to be a Cabinet Secretary.

d. The 2nd Respondent failed to carry out its constitutional mandated and, thereby

violated the Constitution and the law, by failing to require a report from the

Office of the Director of Public Prosecutions on whether the lst Interested

Party was the subject ofa criminal prosecution under the powers granted under

Article 157 of the Constitution and any other laws, at the date of her

nomination. This information was deemed to have been necessary to assess the

lst Interested Party Party's suitability for nomination, approval and, if
approved, appointment, with regards to her personal integrity and background.

Based on the record of the report prepared by the 2"d Respondent after vetting

the lst Interested Party, the 2nd Respondent's decision to recommend approval

of the lst Interested Party, was not constitutionally and statutorily founded.

f. The 2nd Respondent faited to carry out its constitutional mandate and, thereby

violated the Constitution and the law by failing to take into account the

submitted written statements contesting the suitability of the I't Interested

Party to be recommended for approval and appointment to the office of Cabinet

Secretary

e
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c. The 2nd Respondent failed to carry out its constitutional mandated and, thereby,

violated the Constitution and the law, by recommending to the 3'd Respondent

to approve the lst Interested Party for appointment as a Cabinet Secretary,

despite knowing that the lst Interested Party was facing criminal prosecutions,

including for alleged comrption, murder and assault at the date of the

nomination and there was, therefore, credible grounds to suggest the I st

Interested Party lacked personal integrity and suitability to be so

recommended.



Page 42 of 87

g. The 3'd Respondent violated the Constitution and the law by approving the I st

Interested Party for appointment as a Cabinet Secretary, based on the

recommendations of the 2nd Respondent, despite knowing that the I st

Interested Party was facing criminal prosecutions for alleged com:ption,

murder and assault at the date of the nomination and there was, therefore,

credible grounds to suggest the lst Interested Party lacked personal integrity

and suitability.

h. The 4th and 5'h Respondents violated the Constitution and the law by not

submitting a report to the 2nd Respondent, setting out the details and stahrs of

criminal proceedings against the lst Interested Party that were ongoing at the

dates of her nomination and vetting by the 2nd Respondent.

i. The 4tl' and 5rh Respondents violated the Constitution and the law by

inexplicably dropping crirninal charges -a.gainst the 1 st Interested Party in

AISHA JUMWA and 7(sic) others [MCAd'A1ZOZO - DPP - Vs- AISHA

JUillWA and 7 Othersl, and only after the nomination of the l"tlnterested

Parly to be a Cabinet Secretary, notwithstanding previous decision of the 5th

Respondent to authorise the institution of the charges and the fact some

prosecution witnesses had already testified in the matter.

j. The Respondents should, jointly and severally, pay the Petitioner's costs for

a QUASHING the nomination, by H.E. the President, of the I't Interested Party, to

be a Cabinet Secretary

b. OUASHING the recommendation by the 2nd Respondent for the l" Interested

Party to be approved for appointment as a Cabinet Secretary
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the Petition.

T.4 UPON THE ABOVE DECLARATIONS. THTS HONOURABLE COURT BE

PLEASED TO ISSUE AN ORDER:
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ELIUD KARANJA MATINDI, PETITIONER, AND WHOSE ADDRESS OT

SEIIVICE FOR THE PURPOSE OF THESE PROCEEDINGS IS BY E.MAIL

ADDRESS - Bavance l3(a)crrtail.co m

t. IST Rtr,SPONDENT - H.E. I'IiE PRESIDI'NT OF TIIE REPUBLTC OF KENYA -

I't Respondent is through the 6tr'Respondent, the I{on. Attorney-General

3. 3RT, RBSPONDENT - NATIONAL ASSEMBLY OF KENYA - The addrcss of

service for the 3'd Respondent for the purpose of this Petition, on its own behalf and

ON bEhAIf Of thc 2ND RESPONDENT is by E-mail address:

natio n erlassenrb ly.liti :rtio nfo)cmail.conr.

4. 4rtr RESPONDENT - DIRECTOR OF PUBLIC PROSECUTIONS - Thc address of

service for the 4tr, Respondent for the purpose of this Petition, on its own behalf and

on behalf of the 5rlt RESPoNDENT , is by E-mail address: infot?,orllrlt.qo.kc.

5. 5TH RESPONDENT NO ORDIN M. IIAJI - The address of service for the 5tr'

Respondent is through the 4th Respondent,

PROSECUTIONS.

tho DIRECTOR OF PUBLIC
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DRAWN AND FILED BY:

TO BE StrRVBD UPON:

a 2ND RESPONDENT - COMMITTEE ON APPOINTMENTS - The address of

service for the 2nd Respondent is through the 3'd Respondent, the NATISNAL

ASS]EMBLY OF KENYA.

5. 6rH RESPONDENT. IrON. ATTORNEY-GBNERAL OF THE REPUBLIC OF

KENYA - The 6th Respondent's address of service for the purpose of this Petition, on

its own behalf and on behalf of the lsr RESPONDENT and the lsr INTERESTED
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is by E-mail addresses: slo@)ag.go.ke. info@as.go.ke and

KAITISA - The address of

for the lst Interested Party is through the 6tr' Respondent, HON.

RNBY-G F

P AD JUSTICE -

2nd Interested Party's address of service for the purpose of these proceedings is

by eir publicised contact E-mail address - info@onrbudslnan.go.ke.

CIAL - The 3'd

is by theirIn Party's add ress of service for the Purpose of these proceedings

pu Iicised contact E-mail address - iscsecreta riat@isc.go.ke.

s]'

2
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IT,BPUBLIC OF KENYA

IN THE IIIGII COURT OF KENYA AT NAIROBI

CONSTITUTIONAL AND HUMAN RIGHTS DIVISION

MILIMANI LAW COURTS

PETITION NO. XX OR 2022

IN THIi,I\{ATTBI{ OF:

IN'I-HI' MATTER OF

IN T'IIE MATTER OF:

ARTICLES l, 2, 3, 4, 10, 19, 20, 21, 22, 23, 25, 27, 28, 35, 50,

73,74,75,93,94,95,118, 124, 129,130, l3l, 132, 152, 153,

156, 157, I 59, I 60, 162, I 65, 17 l, 17 2, 232, 248, 249, 258., 259

AND 260 OF THE CONSTITUTION OF KENYA,2OIO.

ALLEGED THREAT TO AND VIOLATION OF

ARTICLES l, 2(1) AND (2),3,4, 10,73,74,75,94(4),95(2)

AND (s), t3t(2), 132(2)(a), ts2(2) AND (4)(a), 153(4)(a),

1s6(6), ts7(6), (9), (10) AND (11), 232(t) AND (2) AND 2s9

OF THE CONSTITUTION OF KENYA,2010.

ALLEGED THREAT TO AND VTOLATTON OF THE

BILL OF RIGHTS AND FUNDAMENTAL FREEDOMS

UNDER ARTICLES 19, 20, 21, 24, 27, 28, 29 ) 33, 3 4, 35, 43,

53, 54,55, 56 AND 57 OF THE CONSTITUTTON OF

KENYA,2010.

ALLEGED CONTRAVENTION OF SECTIONS 6, 7, 8

AND 12, PUBLIC APPOINTMENTS

IPARLIAMENTARY APPROVALI ACT, 2011,

StrCTIONS 3,4,7,8,9,I0, 11 AND I2, LEADERSHIP AND

INTEGRITY ACT,2OI2, SECTIONS 4,5,6,23 AND 25,

OFFICE OF THE DIRECTOR OF PUBLIC

PRoSECUTIONS ACT, 2013, SECTIONS 3, 4,5,6,7,8

AND 9, PUBLIC SERVICE IVALUES AND PRINCIPLES]

ACT,2015 AND SECTIONS 3,4, 5, 8 AND 9, ACCESS TO

INFORMATION ACT,2016.

It^^^ I ^ata

IN THE N{ATTER OF:
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IN THE MATTER OF

IN THE MATTER OF:

IN THE MATTBTT OF:

IN THE MATTEIi. OF:
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STANDING ORDER NO.2O4, STANDING ORDERS OF

THE NATIONAL ASSEMBLY OF KENYA [6tu

EDITION -07.06.20221.

CONSTITUTIONAL VALIDITY OF THE

NOMINATION, AND, WITH TIIE APPROVAL OF THE

NATIONAL ASSEMBLY, APPOINTMENT, BY H.E.

THE PRESIDENT OF THE REPUBLIC OF KENYA, OF

AISHA JUMWA KARISA KATANA TO THE OFFICB

OF CABINET SECRETARY, CABINET SECRETARY,

PUBLIC SERVICE, GENDER AND AFFIRMATIVE

ACTION.

CONSTTTUTIONAL VALIDITY OF THE

RECOMMENDATION BY THB COMMITTEE ON

APPOINTMENTS, FOR THE APPROVAL, BY THE

NATIONAL ASSE':MBLY, OF ATSHA JUIT{WA KARISA

KATANA FOR APPOINTMENT TO THE OFFICE OF

CABINET SECRETARY, PUBLIC SERVICE, GENDER

AND AFFIRMATIVE ACTION.

CONSTITUTIONAL VALIDITY OF THE APPROVAL

BY THE NATIONAL ASSEMBLY, UPON THE

RECOMMENDATION BY ITS COMMITTEE ON

APPOINTMENTS, OF AISHA JUMWA KARISA

KATANA FOR THE OFFTCE OF CABINET

SECRETARY, PUBLIC SERVICE, GENDER AND

AFFIRMATIVE ACTION.

CONSTITUTIONAL VALIDITY OF THE REFUSAL BY

THE DIRECTOR OF PUBLTC PROSECUTIONS TO

SUBMTT A REPORT TO THE COMMITTEE ON

APPOINTMENTS, SETTING OUT THE STATUS OF

CRIMINAL PROSECUTION OF ATSHA JUMWA

KARISA KATANA, AS PART OT'THE COMMITTBE'S

VETTING PROCESS.

r)^^^ a ^ala
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IN THE MATI'IIIT OF:

IN THE MATTER OF OATH OF OFFICE OF STATE AND PUBLIC OFFICERS

,^,ND DUTY TO RESPECT, UPHOLD AT']D DEFEND

THE CONSTITUTION OF KENYA.

IN THE MATTBR OF: THE DOCTRINES OF LEGITTMATE ]EXPECTATION,

ULTRA VIRES AND VOID AB INITIO.

BETWEEN

ELIT'D KARANJA MATINDI--- ---...------.PETITIONER

*vERSUS*

H.E. TI{E PRESIDENT OF THE REPUBLTC OF KENYA------*--1ST RESPONDENT

COMMITTEE ON APPOTNTMENTS, NATIONAL ASSEMBLY OF KENYA.

----2ND RESPONDENTS

NATIONAL ASSEMBLY OII KENYA --------.--3RD RESPONDENT

DIRECTOR OF PUBLIC PROSECUTION --4TII RESPONDENT

NOORDIN M.I{AJI 5TI' RESPONDENT

HON. ATTORNEY GENERAL OF THE REPUBLIC OF KENYA.6TH RESPONDENT

rr^ -^ ,t ^f 'a a

CONSTITUTIONAL VALIDITY OF THE DECISION BY

MR NOORDIN M. HAJI, DIRECTOR OF PUBLIC

PROSECUTIONS, TO WITHDRAW CRIMINAL

PROCEEDINGS AGAINST AISHA JUMWA KARISA

KATANA, TN MOMBASA CRIMTNAL CASE NO. MCAC

612020 _ DPP _ VS - AISHA JUMWA AND 7 OTHERS.
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AND

COMMISSION ON ADMINISTRATIVB JUSTICE 2".D INTI'RESTED PARTY

JUDICIAL SERVICB COMI\{ISSION 3RD INTBRESTED PARTY

NOTICE OF MOTION APPLICATION

TAKE NOTICE that this Honourable Court will be moved on the 

-day 

of

2022 at 9.00 o'clock in the forenoon or soon thereafter for the hearing of an

application by the Applicant/counsel for the Applicant forORDERS THAT:

! This Application should be certified as urgent and deserving to be heard ex parte inthe

fust instance and service hereofbe dispensed with as its object will be defeated unless it

is so certified and heard expeditiously.

2. The Honourable Court be pleased to certify that the Petition raises substantial questions

of law and forthwith refer the Petition to Her Lordship the Chief Justice for assignment of

an uneven number ofjudges, being not less than three, to hear and determine it pursuant

to Article 165(4) of the Constitution of Kenya, 2010.

3. Consequent to the grant of the prayers above, the Honourable Court be pleased to issue

such further directions and orders as may be necessary to give effect to the foregoing

orders, and/or favour the cause ofjustice.

AISHA JUMWA KARISA KATANA--- -.------1ST INTERESTED PARTY

I-PURSUANT TO Articles 20,2r,22,23(3),48,50(1), 159(2)(d), 165, 258 and 259(1) of the

Constitution ofKenya,2010, Rules 3,4, 8, 10, 11, 13, 15, l8 and 19 ofthe constitution of

Kenya (Protection of Rights and Fundamental Freedoms) Practice aud Procedure Rules;-..

2013, and all other enabling provisions of the Larv.]
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! Costs be in the cause

WHICII APPLICATION, supported by tIrC AffidAVit Of ELIUD KARANJA I\{ATINDI

annexed hereto, is founded on the following grounds and provisions of law listed hereunder,

the nafure of the case, and other grounds and reasons to be adduced at the hearing hereof

THAT:

f" The matter herein meets the objective standard by which the discretion of this Court should

be exercised judicially to certify the Petition as raising a substantial question of law.

7. The Petition involves substantial questions of law regarding the interpretation,

determination and application of the Constitution, touching on alleged violation of the

Constitution ofKenya, including Articles l, 10,73,74,75,94,95, 118, 129,131, 132,

152, 157, 159, 160, l7 2, 232, 249 and 259.

!, The issues in the Petition go to the heart of implementing and upholding cardinal

provisions of the Constitution, including the establishment of a government in accordance

with the Constitution and the required and expected standard of personal integrity,

suitability and ethical behaviour that must be possessed and demonstrated by appointed

State and public officers.

!, The expectation and desires of the people of Kenya is that individuals facing credible

questions regarding their personal integrity and suitability to be appointed as State or

public officers ought not to be so appointed until the questions have been categorically

answered in the negative. This applies irrespective of whether the appointment is at the

discretion of the appointing authority or after a competitive recruitment process.

10. The Petition, in addition, engages the question of whether oversight agencies such as the

3'd Respondent can discharge their constitutional functions when they have already

compromised their ability to do so by approving for appointment individuals whose

personal integrity are impugned by the fact of being subject of ongoing criminal

prosecution for alleged offences, including murder and assault.

a

! The constitutional validity of the appointment and assumption to the office of Cabinet

Secretary by the lst Interested Party needs to be determined at the earliest opPortunity to

safeguard the integrity of the Constitution of Kenya.

rt^-^ E ^ri,t
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l1.The Petition further engages fundamental principles of application and discharge of

constitutional powers and duties by independent State offices and officers, including the

4th and 5tl' Respondents and thc 3'd Interested Party, within constitutional the framework.

This includes as provided under the national values and principles of govemance under

Article l0[2] and 259[1] and the sanctity and confidence ofthe people ofKenya in the

administration of the justice system, including the criminal justice system.

!! The extent of the exercise of the powers granted by the 4'h and 5m Respondents to

discontinue criminal cases and the role of the 3'd Interested Party to ensure the exercise of

these powers accord with their constitutional duty arises for determination in this Petition.

f!. Additionally, the Petition raises the quastion of the proper discharge of the duty by the 4th

and 5th Respondents, as State agencies enjoying instirutional constitutional independence,

to comply with request for information from another constitutional agency such as the 2nd

and 3'd Respondcnts, to enable the latter to equally discharge their constitutional mandate

such as vetting of candidates nominated for constitutional and, where appropriate,

statutory offices.

I4. The Petitioner avers that though the expression "substantial question of law" is not defined

in the Constitution, it is possible to discem the true meaning and connotation of this

important expression from the Constitution itself, and from various judicial

pronouncements on the matter from other jurisdictions where the question of the

substantial question of law is well settled.

15. The test laid down by the Supreme Court of lndia in.lir Cltttnilal V. Melia and Sons Ltd,

v Centurv lnl t p and Manufactu rin Co. Ltd. to determine whether a substantial

question of law is involved are

b. Whether the question is of general public importance

Whether it is an open question in the sense that the issue has not been settled

by pronouncement ofthe highest court in the land.

c

Tt^ -^ r ^cia

a. Whether directly or indirectly it affects the substantial rights of the parties.
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d. The issue is not free from difficulty; or

"The proper test for determining whether a question of law raised in the case

is substantial would, in our opinion, be whether it is of general public

importance or wlrcther it ... directly and substantially affects the rights of the

parties and if so settled by this Court or by the Privy Council or by the Federal

Court or is not free from dfficulty or calls for discussion of alternative vtews.

Ifthe question is settled by the highest Court or the general principles to be

applied in determining the question are well settled and there is a mere

question of applying those principles or tlnt the plea raised is palpably

whether it is either an open question in the sense that it is not finally absurd

the question would not be a substantial of law."

"A point of larv rvhich admits of no two opinions may be a proposition of

larv but cannot be a substantial question of law. To be "substantial" a

question oflarv must be debatable, not previously settled by latv of the land

or a binding precedent, and must have a material bearing on the decision

of the case, if answered either rvay, insofar as the rights of the parties

before it are concerned. To be a question of law "involving in the case"

there must be first a foundation for it laid in the pleadings and tlte question

should emerge from the sustainable findings offact arrived at by court of

facts and it must be necessary to decide that question of larv for a just and

proper decision ofthe case. An entirely new point raised for the first time

before the High Court is not a question involved in the case unless it goes

to the root of the matter. It rvill, therefore, depend on the facts and

circumstance of each case rvhether a question of law is a substantial one

and involved in the case, or not; the paramount overall consideration

being the need for striking a judicious balance between the indispensable

e. It calls for a discussion for alternative view.

16. Precisely, in Chunilal V. Mehtavs Centurv Spinnins and Manufacturing Co. AIR 1962

SC 1314 the Supreme Court of India held that was held that:

l7.lii Sintosh Hutari vs. ?uruilutt'tun Titenri (2001) 3 SCC 179 ii was held that:
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obligation to do justice at all stages and impelling necessity of avoiding

prolongation in the life of any /rs."

18. In Oleil,a gntlnloh Okoiti & Another vs Anne ll/aigtru, The Cabinet Secretarv,

Devolutiott and Plannin? & 3 Otlters 015I eKLR tlrc Court of Appeal heldT2

By Article 165 (4) of the Cottstitutiott, the High Court cott certify a ,ttalter is
one tlrat raises a subslantial question of law if there is a questiot, as to

"b,lrc rer a right or fundamental freedom in tlte Bill of Rights ltas been

denied, violiled infringel o-r .threatened" or where it ittvolves a questiott

regarding "the i,rterpretotio,t of this Cottstitution includtng the

deternination of (i) the quesliott tvhelher ony law is ittcottsislent with or in

conlraventiort of this Constittttiort; (ii) the questiott whether anytltirtg sttitl to

be done under tlrc authority of this Constitutiott or of any laxt is ittcottsistent

tlitl4 or in contravenlion of, this Cbnstiluliort..."

19.ln Oltiva Onilatah Okoiti & Another vs. Anne lYaisuru (supra), the Court of Appeal

stated

"The questiort therefore arises as to whetlter the jurisprudence arising front

a deternination of a question of lax: by a court conrprisirrg lltree or ntore

judges wottld be of equal xteight ns a questiort of law tltat is determined by a

court contprising ofjust one j udge.

Our prelininary vietv i ansfi,er to this question k tltat wltile both tlrc courts

envisaged wottld be exercisirtg the saarc jurisdictiort, the decisiotr of three or

ntore judges would have nrore jurisprudentiol weigltt than the decision of a

single judge. To our ntinds, the inclusion of Article 165(4) of the

Cottstittttiort, requiring that a nmtter of snbstantial intportance be lteard by

a bench of ntore than three judges, ittfcrs that a substantial quesliott will

yield a substantial decisiort, and as suclt tlrat decisiott would bear ntore

x:eight."

20. In Okiva Onilatah Okoiti & 4 otlters v Attornev Generd & others 120191 eKLR , the High

Court (Odunga J.) held

Tt^^^ o ^ala
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'7. ... it is clear thal the only cottstitutiotrttl provisiotr tltat expressly

permits lhe cotrstittttion of bench of nrore thotr one High Court iudge is

Articlc 165(4), (Jnder that pt'ovisiott, for tlte ,tralter to he referred to the

Chief Justice for the soid purpose tlre High Court nrust certify tltat tlte

nmtter raises a substantial questiotr of law:

Whcther a right or fundamental freedom in the Bill of Rights has

been dcnied, violated, infringed or threatened; or

2. That it involves a question respecting the interpretation of tlte

Constitution and under this is include d (i) the questiort whether

any lax, is ittcottsistenl with or in contravcntiott of the Cottstituliort;

(ii) the questiott whether anythittg said to be done under llte

aulhority of the Constittttion or of any law is ittcotrsistent witlt, or

irt contravention of, the Cottstitution; (iii) any natter relating to

cottstitutional ponters of State o(gans in respect of cotttrty

governrttents and tny nrulter relalitrg lo tlre cotrstittttional

relationshlp betvlcctz the levels of gcvernnent; and (iv) a questiort

rclatittg to conflict of laws under Article 191."

"42. There are, in ourview, parallels to be dt'awn between certilicationfor PurPoses

Article 163(4)(b) of the Constitution and certificationfor Purposes of Article

165(4) notwithstanditrg that the drafters of the Constitution, in providingfor

certification of matters for purposes of appeal to lhe Supreme Court under

Article l6j(4)ft) stipulated that a matter should be of "general public

importance", The word, "substantial " in its ordinaty meaning, means "of

considerable importance". There is therefore wisdom to be gained from the

pronouncements of tlrc Supreme Court of Kenya resPecting interpretation of

Article 163(4)(b). In Hernnnus Pltillipus Steyrt v Giovanni Gneclti- Ruscone

[2013] eKLR the Supreme Court of Kenya pronounced governing principles

for purposes of certification under Article 163(4)(b) some of which are

T)^ -^ at -c la

2l.ln Okiva Onilatah Okoiti & another v Anne W'aiguru - Cabinet Secrelarv, Devolrttiott

and Plannins & 3 others l20l7l eKLR, the Court ofAppeal held:
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t1'lt'\'<fitl t llk' (t)ttlr.\l rt/. cc|ti/itrtlirttt tttttl(t' .lt ti,.li' lt]-i( Ir l\tttrttt':

ttt(t'(lt1)tn. tt( a,firytl. \,ilh ntuli/it'tttt.otl. lh( litllort itt.< l,u,tL il)l(\

lot'tt trts<, to hu t',:rttlirtl t,'.s,tt\r'ittrolti,tt tt ttrhtl /ttlirtl lttirtt,tl

l.^t. tlt( inl.(ttditt,\! ttllrliutttl ttttt.\l .\ttti\l.t tllc ('trttil llutl lltr rtstii'

Irt hc crttttrtstt:rl i., rttt,, lhL' (l(:l(r,ltitldltrttt rtl tt ltit'lt ,rtl<'tlt tln'
,

lhtt lirt tthl lnrntt't'ntl't llt( rirt'tt tsttrtt1,]('\ ()! [lk' lt(tt li(!tlrtt r'trtt'

tttnl ln r o si,r!ni/itttttt hurritt,q ott tl:a! PtthliL irrto t'tL

Iir trlry itrtnt utlrsl sll1 x thrtt lltt'r't' i.\ rr tlrtlt' (,l tt"L('t luitttt tn llE

IttY.'
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( jtlht t,t tlt 0l thL ('t)tt.\lilttliott'

ll?( ol)l,li('ttttt lttts ttn ohli,qulrt,n to i(l!ttlih'ttrkl rtll(i:tlr :rl rtrtt

, 11.1"' .t1ta'<:i/i<' .;lrlttylttl id qrrc.:liritt."'

; rnt ll tlte (rrlidI\ soughI hcrcirr t ili lttlr:tncc tltc ctttl:c (rl-iusticr'
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\ u ndcI llri Ill\\
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,
.l):rt t'()(rl-1... irr lh'.. l.'ellnutl)oril\ iucrr ()l llrlut'ni.ttrouth. (-hrislclrtrrclr llntl I'(tt)lc
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l. IS'T RESPONDBNT - H.E.. TIIE PRESIDENT OF THE REPUBLIC OF KENYA -

I't Respondent is through the 6th Respondent, the Hon. Attorney-General

4. 4TII RESPONDENT _ DIITB CTOR OF PUBLIC PROStrCUTIONS -'fhe address of

service for the 4th Respondent for the purpose of this Petition, on its orvn behalfand

on behalf of the srH RESPoNDENT is by E-mail address: in[o(o)odprr.so.ke.

5. 5TH RESPONDENT NOORDIN M. HAJI - The address of service for the 5th

Respondent is through the 4th Respondent,

PROSECUTIONS.

the DIRBCTOR OIr PUBLIC

Tt^^^ tt ^ata

DRAWN AND FILED BY:

ELIUD KARANJA MATINDI, APPLICANT/PETITIONER, AND WHOSE

ADDR.ESS OF SBRVICE FOR THE PURPOSE OF THESE PROCEEDINGS

IS BY E-MAIL ADDRESS - Bavanccl3@snrail.com

TO I}E SEITVI,D UPON:

L 2"-D RESIIONDENT - COMMITTEE ON APPOINTMENTS - The address of

service for the 2nd Respondent is through the 3'd Respondent, the WIONAL
ASSEMBLY OF KENYA.

I 3RD RESPONDENT - NATIONAL ASSEMBLY OF KENYA - TITC AddTCSS Of

scrvice for the 3.d Respondent for the purpose of this Petition, on its orvn behalf and

on behalf of the 2ND RESPONDENT, is by E-mail address:

n a ti on a la ss e nr blv.I i ti ga t io n@ e nr a il. co In.

6. 6TH RESPONDENT. HON. ATTORNEY-GENERAL OF THE REPUBLIC OF

KENYA - The 6th Respondent's address of service for the purpose of this Petition, on

its orvn behalf and on behalf of the lsr RESPONDENT and the lsr INTERESTED

E1IRTY, is by E-mail addresses: slofa)ae.eo.ke, .11rlofi)ggrgo-.kg and

co ru nr u n ic:rtions6)ag.go.ke.



I

Page 57 of87

7. IST INTERBSI'BD PAR'TY AISHA JUMWA KARISA KATANA - The address of

service for the l't Interested Party is through the 6th Respondent, HON.

ATTOITNEY-GENERAL OF THE RBPUBLIC OF KENYA.

8. 2ND INTERESTED PAITTY. COMMISSI ON ON ADMINISTRATIVIi JUSTTCE-

The 2nd Interested Party,s address of service for the purpose of these proceedings is

by their publicised contact E-mail address - info@)onrbudsnran.go-ke.

L 3RD INTERESTED PARTY JTJDICIAL SERVICE COMMISSTON The 3'd

Interested Party's address ofservice for the Purpose ofthese proceedings is by their

publicised contact E-mail address - iscsecretariat@isc.qo.ke.

NB: If any person served does not sppea,' at the time and place

abovenrcntioned, sucl, orders shall be nncle andproceedings talrcn as the court

deents just and acpcdient.

D--^ ta ^ala
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REPUBLIC OF KEI{YA
IN THE HIGH COURT OFKEI{YAAT NAIROBI

CONSTITUTIONAL & HUMAN RIGHTS DTYISION
PETITION NO.IjaqzOF zozz

ELIUD I(ARANJA MATINDI PETITIONER/ APPLICANT

VERSUS

H.E. THE PR.ESIDENT OF TIIE REPUBLIC OF I(ENIYA........ TST RESPONDENT
COMMITTEE ON APPOINTMENTS,

a

NATIONAI AS SEMI B LY O F I(ENYA
NATIONAL ASSEMB LY OF KENYA
DIRECTOR OF PUBLIC PROSECUTIONS.........
NOORDINM. HAJI....
HON. ATTORNEYGENERAL.

zNo RESPONDENT
3RD RESPONDENT
4TII RFSPONDENT
5rrl RF.SPONDENT
6TTIRF.SPONDENT

AND

AISHAJUM\4/AKARISAI(ATANA......,......................Isr-INTERESTED PARTY
COMMISSION ON ADMINISTRATTYE JUSTICE......ZM INTERESTED PARTY
JUDICIALSERVICECOMMTSSION ....-..'3RD INI'ERESTED PARTY

sTH RESPONDENT,S PRELIMINARY OI}JECTION TO THE

APPLICA1IION AND PETITION DATED lST NOVEMBER 2022

TAKE NOTICE that the 5th Respondent herein raises a preliminary objection in

respect of the Application and Petition dated l't November 2022 and ought to be

struck out tn limine on the GROUNDS:

1. THAT the 5tr' Respondent has been sued in his personal capacity by the

Petitioner and orders sought against him, whereas Article 157 (l) of the

Constitution establishes the Office of the Director of Public Prosecutions as a

constitutional office.

2. THAT the 5th Respondent should be struck from the pleadings as the orders

sought against him are not enforceable in his personal capacity.

1
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3. THAT the Application and Petition are vague, atnorphous and ambiguous

thus an abuse ofthe court process.

4. THAT the 5th Respondent be struck off from the pleadings suo sponte.

DATED At NAIROBI thiS lgth DAY OF DECEMBER2022

W1

DRAWN & FILED BY:

W6.
Taib A Taib

Advocates

Crescent Business Centre, 8th Floor

Crescent Close, Off Parklands Road

P O Box 2105-00606

Nairobi

Practice Certificate No. LSK/2022/ 00443

Admission No. P. I 05/l 849/88

Telephone: +254717 300211,+254 700 038309

Email: taib@taibadvocates.com

Our Reference: 1/

TO BE SERVED UPON:

1. Eliud Karanja Matindi
Bournemouth, Christchurch and Poole

2

TAIB A TAIB

ADVOCATES FOR THE 5th RESPONDENT
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United Kingdom
Email: bavancel3 gmail.com

2. The Hon. Attorney General
Sheria House, 7'l' Floor,

Harambee Avenue,

P.O. Box 401l2-00100
NAIROBI.
Email: info a o.ke

5. The Cotnmission on Administrative Justice

2nd Floor, West end Towers

Opposite Aga Khan High School on Waiyaki Way- Westlands

P.O. Box 20414-00200

NAIROBI.
Email: info(riomb udsman.so.ke

6. Judicial Service Commission
Kenya Re-Insuranc e Plaza
Taifa Road
NAIROBI.

3. The Clerk, National Assembly

Parliament Building
NAIRO]}I.
Email: clerk@Darl iarnent. so.ke

4. J.O. Magolo & Company Advocates
5tl' Floor, Electricity House

Nkrumah Road
P.O. 935 -80100
iviOiVIBASA.
Email: magoloi arcd@valtoo.com

Email: i scsecretariatfDj sc. so.ke
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RtrPUBLIC OF KENYA

IN THE HTGH COURT OF KENYA AT NAIROBI

CONSTITUTIONAL AND HUMAN RTGHTS DIVISION

MILIMANI LAW COURTS

PETITION NO. E492 OF 2022

ELIUD KARANJA MATINDI--. --------------.-PETITIONER

H.E. THE PRESIDBNT OF THE REPUBLIC OF KENYA-----.------1ST RBSPONDENT

COMMITTEE ON APPOINTMENTS, NATIONAL ASSEMBLY OF KENYA-

----2ND RESPONDI]NTS

NATIONAL ASSEI\{BLY OF KENYA. .3RD RESPONDENT

DIRECTOII OF PUBLIC PROSECUTION---..-------_-----.-.-.--4NI Rtr,SPONDENT

NOORDINM. HAJI sTH RESPONDENT

HON. ATTORNEY GENERAL OF THE R-EPUBLIC OF KENYA.6TH RESPONDENT

AND

AISHA JUMWA KARISA KATANA IST INTERESTtrD PARTY

COMMISSION ON ADMINISTRATIVE JUSTTCE----------2ND INTERESTED PARTY

3RD INTERtrSTED PARTYJUDICIAL SERVICE COMMISSION

D^^- I ^atI

*VERSUS*
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Muy it please this Honouroble Court,

t 'Ihe Petitioner makes these submissions in response to the 5rh Respondent's Preliminary

Objections to his Application and Petition, both dated 01.11.2022-

! In his Grounds of Preliminary Objections dated 19.12.2022, the 5ft Respondent prays for

the Application and Petition to be struck ottt in limine on the grounds that

The 5th Respondent has been sued in his personal capacity by the Petitioner and

orders sought against him, whereas Article 157 (1) of the constitution establishes

the Office of the Director of Public Prosecutions as a constitutional office.

b. The 5th Respondent should be struck from the pleadings as the orders sought

against him are not enforceable in his personal capacity-

The Application and Petition are vague, amorphous and ambiguous thus an abuse

of the court process.

a

c

d. The 5th Respondent be struck offfrom the pleadings suo sponte

! By choosing to raise a preliminary objection against the Application and Petition, the 5ft

Respondent accepts the facts adduced in support ofboth the Application and the Petition.

These facts include his own admission, on national television, that he made decisions in

the execution of his constitutional and statutory duties on extraneous considerations,

including political pressure from third parties. The facts on this are further corroborated

by the l,tlnterested Party in her Replying Affidavit to the Application and Petition.

3L Notwithstanding the above admissions, the 4th and 5tl' Respondents have also filed

Replying Affidavits in response to the Application and the Petition, both dated 19.12.2022.

D--- a ^at-t

PETITIONER'S GR.OUNDS OF OPPOSITION IN RESPONSE TO THE 5TII

RESPONDENT'S GROUNDS OF PRELIMINARY OBJtrCTIONS DATED

19.12.2022.

A. INTI{ODUCTION.
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I Either the 5tl'Petitioner accepts that the facts ofthe Application and Petition as deposed

by the Petitioner are correct but, nonetheless, wishes the Application and tlte Petition to

be dismissed summarily as a matter of law, or he disputes the facts adduced in support of

the Application and the Petition, hence the need to file Replying Affidavits to dispute and

challenge the Petitioner's depositions.

f. To meet the requirements of the Constitution, including Articles 24, 159, 165 and 259, it

is impermissible for the 5th Respondent to seek and be allowed to hedge his bets,

depending on which way he thinks the wind will be blowing. He must either accept all the

facts pleaded by the Petitioner and thus be entitled to raise a preliminary objection, or he

disputes some or all of the facts pleaded by the Petitioner, thus his decision to submit the

Replying Affidavits in response to the Application and the Petition to counter the factual

basis of the Application and the Petition.

!. By filing Replying Affidavits in response to the Petitioner's Application and Petition, the

4tt and 5d' Respondents effectively withdrew and abandoned the 5tl' Respondent's

Preliminary Objection. A preliminary objection cannot be raised if any fact has to be

ascertained, as the 4th and 5th Respondents have sought to do by filing Replying Affidavits

to the Application and the Petition

! In addition to the foregoing, the Petitioner submits that the Grounds of Preliminary

Objections raised by the 5th Respondent against the Application and the Petition are

incurably defective and fall significantly short ofwhat the law requires for a preliminary

objection to succeed and defeat the Petitioner's constitutional rights under Article 50[11

of the Constitution and lock him out from the Honourable Court's jurisdiction to hear and

determine the Application and Petition on their merits. The claimed grounds do not meet

the mandatory requirements decreed by Article 24 of the Constitution.

rt^-^ t -rri

! The Petitioner submits that, by filing Replying Affidavits disputing the facts adduced in

the Application and the Petition, the 5th Respondent cannot, at the same time, file a

preliminary objection against the same Application and Petition.

B. INVALIDITY OF THE sTH RESPONDENT'S GROUNDS OF PRELIMINARY

OBJECTTONS.
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tlln Gladys Pcreruan v Betty Chcpkorir [2020J eKLR, the High Court at Eldoret opined

" 19. Tha put'pose of u praliminuty o$ection vos hrundly discussed itt

Charles Onchari Ogoti r'. Saforicom Ltd & anor [2020lcklr as.fitllou's-'

"[9J Thi.s ('ourt is a,n'at'e of tha leading decision otr Pt'eliminur.t'

Objet'tiotr.s wherc [t]he C'out't o/'Appeul .[ot' Eu.st A/i'ica, thetr the

highest court fbr purposes oJ'lhis jttt'i.sdiction urd the olhers in Easl

Afr'ic'u in Mukisa Biscuit Munufocturirtg Co. Lttl v. ll/est End

l)istrihutors Ltd. (1969) EA 696, where Lax' J.A. and Ncwbolcl I'-

(ltoth with v,hon Duffits V-P ugt'eed), respecliveh ut 700 and 701,

held u.t follows:

Lav'. JA

"So /ar as I am awat'e, d Prelininut't: Objec'tion c'onsists of a

put'e point oJ law whit'h hus been pleadetl, ot'which arise:'^ br

tleut' i mplicutiort out tt/ pleuditrgs, antl which if arpuei tttt
Drcliminurv noint ntv disDos e of the suit. Exurnples ure un

objeclion on the luristlittion o/' lhe anrt, or u piea of

lintitution ot'a submissittn that the partie.s are bttund lt,r'the

c'ontru('t giving ri,se to the suit to reJbr the dispute to

at'bitraliott. "

Newbolcl. P

"A Prelininur.r'Objec'tiotr is in the nature of what u.sed to be

u dentun'er. lt ruises u pure poitrt o./-luw which is argtrcd on

lhe usstttttptiott that all the.fucts pleaded by llts other sitle ure

t'on'ecl. It canirct lte ruised if any ftrct hts to bc asccrtoirrei

or il'x,hat is souuht is tha e-uercise of irrtliciol discretiotr. The ;
tntDr0tter r(lslllp of ttoitrts ht' wav ol Prclimintrv Obict'tion

tlocs nothinu hul tt ttnccessarilv in crease:; cor^ts and, on

occusiott, This improner praclice shoull

stoD. "

cotrfuse the issues

rt^-^ /a ^f I I
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20, The preliminary objection tf ollox,etl ttta)' dispose off the entire suit

x'ithout giying purties the opportuni4, to he heard. Thi.s hus to be donc wilh

c'at iotr thal lhe courl hus a dttt.l'to heurall pafiies utd detennine the tase

rtr meril. In adclitiott thi.t^ t'ourt has al.so u tluh' lo s(bguurd itsel/'agaittst

ubuse of it.s process. "

I! The claimed misjoinder of the 5tl' Respondent in the Application and Petition [which, the

Petitioner submits, is unfounded] would not, even if upheld, dispose off the entire suit

without givirtg parties the opportunity to be lteard.

J! Rule S[bl, The Constitutiott Of Kenya (Protection Of Rights Attd Futtdanrcntal

Freedonts) Practice And Procedure Rules, 2013, enacts that:

" (b) A petitiott shall not be de.feuted by v"oto,, o/' the ni.sjoinder ot' trtttt-

joinder of parlies, ttncl lhe Courl nrat.' in even' proceeding tleal with the

tttatter in clispute. "

!!ln Okiya Onfiatah Okoiti v Jantes R Njengo & I9 others [2022J eKLR, it was held that

"105. The next issue is whethet'the 2nd Respondent is a legal pexon

capuble o/'being sucd. According to the lsr und 2nd Respondent,s, it is notv

trite law thut onh,u legul person is utpuble oJ'suing or being sued be.fbre a

court of lax'. The 2nd Re.rponelettt het'ein is trot tttt incorpot'atetl ltodv vhich

can essume capucit.t, to sue or be sued in ils own natne in at\t legul

proc'eedings as it is just a depaftnent in the stnrctut'e and establishment oJ'

the l't Respotulent and therefot'e not a persofi whether incot'portted ot'

itnincot'porctted capable of .suittg ot' being suetl be/bre tt cttutl of lat'.

106. To this, the Petitionet' relorted thut the 2nd Respondent is e:;tablishecl

undet At'ticle 33 (u) o/' the Agiurlturul Societ.'r"s Constitttliotr cts the

Supreme botll: sJ'17s socie6, und urrclet'Article 35 (i) thereo/, the Couttcil

has "excltrsive powar to initiete in lhe netnte ctf regi.tlered Tnrstees of the

Tl^-^ E -r I i

!3. A misjoinder or non-joinder ofa party to proceedings, even where founded, cannot sustain

a preliminary objection as the Honourable Court has discretion on how to deal with the

claimed misjoinder/non-joinder as part of the substantive proceedings.
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Socie/.r' utt.t' legul ptttt:ecdings on behalf oJ'the Societ.t' or proviCe tlefenc'e

fot' an.t' proceeding,s againsl lhe Societl'.

A petition shcll not be de.feated b1' reason o.f the misjoinder or notr-

jointler oJ'pufiies, und the Court nru1: in evety pt'oceeding deal vith

the nattet' in c{ispute.

I untlet'slund thut rule b be saving is that even where there is

or rtotrjoinder', the clin'u'etion as to lhe ntonnet'ty' deuling with

i.t left to the Court Since preliminary ohiection is not

narnissiblc whcrc the discretior! of the court is callctl trnon. th is noinl. os

lrrelinintrv obiection. c rtttot be sustainetl, IErnphasis added.]

1 10. The question is thereJbre whether the ulleged nisjoincler even ( true,

is <'apable o/'tlisp<tsing of the suit. In Garden Square Limited vs. Samm.1'

Boit Kogo & Attothet' Nuirobi (Milinani) HCCC No. 1266 of 2003 [2003]

KLR 20, the Coutl hetd, u holcling I ttssoc'iate ,nyself with' that nisioinder

is ttot o proner point of prelintinory obiection or t rsloinder cannot itsclf

defcal the:;uit tnd should lte ctnvtsscd in o substuntive aoolicn tion for

striki r! out the name sitrce t Itr liurinorv noitrt o f law ts fi lrurc noint of

108. Ilthut

misjoinder

lhe mutler

e

Iow x'hich if succes"'fullv taken , svoukl hove the eff'ect of tlisrtosins the su it

or Dt, licatiorr entirely. IEmphasis addcd.]

I t t. Thet'c/bre, u pt'alitn inat'.t' objectiorr is only crtmpelettt wlrere ir.r.rttcc'ss.r

t,otrlcl tlispose oJ the wholc strit. In this cuse , thc success of tlte nrelininarv

ohicction will onlv lcutl to the striliint! t) ltt of the 2nd Resoondent but

would lcuvc thc pctition lut (ly intact. Accordin alv. th nt grou nd fi,fls trot

oronerlv tulictt as u nrcliminurv obiection." [Added ernplrasis.]

n--- 4 -flr

t07. It is noletvortht' thul this ollection v'n.s laketr as u prelimittctr'.t'

ollec'lirttt. Thul gtountl of'objct'tiotr, in ntr viev', Qtttott,tts to misioinder rtf'

pat'ties. Rule 5(b) of Constitution of Kcnyu (Protectio,t of Rights ond

Fundantental Frectlons) Praclicc and Proccdure Rules, 2013 (otherx'ise

krtrrtt,tt AS "the Mutunga Rules") provicles thal:
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!! In tlris case. thc succcss of the nrcliminarv obiections tvill only lead to the stril<ing

out of thc 5tl' Resrrondent but rvould Ieave the AppIication and Petition largelv intact.

Accordinelv. that ground cannot nrorrerlY be taken as a Dreliminary obiection.

![. The 5th Respondent's allegations that the Petitioner's Application and Petition are vague,

amorphous and ambiguous thus an abuse of the court process, are unstainable as

Preliminary Objection. They are mere expressions of unsupported opinion. Their veracity,

which the Petitioner contests, can only be determined as part of the substantive and merit

evaluation of the Application, the Petition, the supporting evidence and submissions.

!Z On the basis of the above alone, the Petitioner submits that the 5tl'Respondent's Grounds

of Preliminary Objections dated 19.12.2022 are incurably defective, unsustainable and

stand to be dismissed.

1& The Petitioner, however, goes further and submits that, as a substantive matter of law, he

had no choice but to enjoin the 5th Respondent, as the natural person culrently in office as

the Director of Public Prosecutions, in the Application and Petition herein in his personal

capacity.

19 The g1[[!gg of Director of Public Prosecutions established under Article 157[1] of the

Constitution is wholly and unequivocally vested in the natural person for the time being

appointed under Article 157[2] of the Constitution, as given further effect by Office of

the Director of Public Prosecutions Act, 2013.

20. The claimed "Office" of the Directo r of Public Prosecutions does not exist as a

scparatc. uridical and lesal en titv under the Larvs of Kenva. No such office has been

incorporated as a body corporate with perpetual succession and a seal, capable of suing or

being sued in its corporate name, expressly by the Constitution of Kenya, the Office of

the Director of Public Prosecutions Act, 2013, or any other written law.

!!. The office of Director of Public Prosecutions is not one of the commissions and

independent offices explicitly incorporated under Articles 248 and 253 of the

Constitution.

t)^-^ a ^rl i
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!! Neither is it incorporated as a body corporate with perpetual succession and a seal, capable

of suing or being sued in its corporate name, under the Office of the Director of Public

Prosecutions Act, 2013, "Att Act of Parlianrent to give effect to Articles 157 and 158 of

the Constilution antl for contrected purposes", nor any other law currently in force in the

Republic. It therefore does not exist as a separate legal entity under the laws ofKenya and

its legal personality cannot be presumed.

@ Being a mere unincorporated corporation with no recognised, independent legal

personalitl', the 4th P.espondent cannot sue or be sued in its orvn name. Neither can it be

held accountable for breaches of the Constitution and the law in its own name. This can

only be done by enjoining the 5tl' Petitioner, its highesrranking person with the requisite

legal capacity, in the Application and Petition herein.

24.|n Football Kenya Federatiott v Kenyan Prenier League Limited & 4 others [2015J

eKLR, it was confirmed:

"The Ist re.rponclen! hu.s c_ited a plethora ctf clecisions that huve detenninecl

that point of law and all ut'e wruninrcu.s tt,ithoul exceptitttt that utt

fun)tncorporuletl soctety cut,ttol Sue antl be sued tn ils tt'tvtt nume, but thttt

its of/icials ot'lrustees cun inslitute suit on hehull of the sociell'."

l!. When Parliament enacted the Office of the Director of Public Prosecutions Act, 2013,

pursuant to its constitutional mandate under Article 94 of the Constitution, it deliberately

chose not to give the office of Director of Public Prosecutions a legal personality

independent and separate from that of the natural person for the time being occupying that

office. Parliament intended the holder of that office, at the time in question, to bear

personal responsibility for the discharge of the office's constitutional and statutory duties

and functions.

!S. Under the above circumstances, therefore, the Petitionei had no choice, as a matter of law,

but to enjoin 5tl' Respondent in his personal capacity, being the highest-ranking natural

person, above whom there is no one else in the office of Director of Public Prosecutions,

to bear legal responsibility on behalf of the 4th Respondent.

ll-Having taken the oath of office as required under Article 74 of the Constitution, in his

personal capacity and in the full knowledge of the provisions of the Constihrtion and the

n^^- o ^all
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law regarding legal personalities, it is not open to the 5th Respondent to claim that there is

another, more competent legal person in the office of the Director of Public Prosecutions,

to answer for his acts and omissions in the discharge of his constitutional and statutory

duties.

!!. Even as the 5tl' Respondent tries to escape being held legally responsible for his and the

4th Respondent's breach of the Constitution and the law, he has failed to identify a more

competent, legal person to be enjoined, on his behalfand on behalfofthe 4th Respondent,

in the Application and the Petition.

4 On the basis of the above submissions, the supporting authorities and the submissions in

support of the Application already on the record, the Petitioner submits that the 5th

Respondent's Grounds of Preliminary Objections dated 19.12.2022, are unfounded.

3g "The iuoroner raisitr ofnoints bI wnv of' pvslintinort, Obieclion does nothitts but

unnecessarily increases costs tnd, ott occttsitttt, confuse thc issues. This itttDroDcr

praclice shoultl st1ryl. "

3L The Petitioner, therefore, humbly submits and prays for the 5tl' Respondent's Grounds of

Preliminary Objections dated 19,12.2022 tobe dismissed, with orders as to costs.

DATED at POOLE, in the local authority area of Bournemouth, Christchurclt and Poole,

United Kingdom of Great Britain and Northern Ireland, on this lsr DAY OF FEBRUARY,

2023.

eh^^d,

ELIT]D KARANJA MATINDI, APPLICANT/PETITIONER

ELIUD KARANJA MATINDI, APPLICANT/PETITIONER, AND WHOSE

ADDRESS OF SERVICE FOR THE PURPOSE OF THESE PROCEEDINGS

IS BY BMAIL ADDRtrSS Ilavance l3 g rn ail.cotn

rr^-^ al ^c i I

C. CONCLUSTON.

DRAWN AND FILED BY:
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3. 3RD RESPONDENT _ NATI ONAL ASS EMBLY OF KENYA - The address of

service for the 3'd Respondent for the purpose of this Petition, on its own behalf and

on behalf of the 2ND RESPONDENI' , is by E-mail address:

nationalassenrblt' .li tisation@.lcnr ail.cont.

5. 51'rr RESP0NDENT NOORDIN M. HAJI - The address of service for the 5th

Respondent is through

taib(ri.)taib a d vocates.c(, nl

their legal representative's notified E-mail address -

6. 6TH RESPONDENT HON. ATTORNEY-GENERAL OF TIIE RDPUBLIC OF

KENYA - The 6th Respondent's address of service for the purpose of this Petition, on

its orvn behalf and on behalf of the IST RESPONDENT ANd thc 1ST INTEIIESTED

B{Q, is by E-mail

co nr nr u n ica tio ns (rD a g. go. ke.

addresses: slo(nla so.k inloCDag.go.l(e and

2ND INTBRBSTED PARTY CO ]\TMISSION ON ADMINISTRATIVD JUSTICtr -

The 2rd Interested Party's address of service for the purpose of these proceedings is

8.

T)^-^ tA -! t I

TO I}E SI'R\/ED UPON:

t lsr RESPONDBNT - H.E.. THE PRESIpBNT OF THE REPUBLIC OF KENYA -

I't Respondent is through the 6tr'Rcspondent, the Hon. Attorney-General.

A 2ND RESPONDENT - COMMITTEE ON APPOINTMBNTS - The address of

service for the 2nd Respondent is througlt the 3'd Respondent, the NATIONAL

ASSEMBLY OF KENYA.

4. 4rtt RESPONDENT - DIRECTOR OF PUBLIC PROSECUTIONS - The address of

service for the 4tl' Respondent for the purpose of this Petition, on its orvn behalf and

on behalf of the srlt RESPONDENT, is by E-nrail address: info(r?odrrp.so.ke.

7. lsr INTERESTED PARTY. AISHA JUMWA KARISA KATANA - The address of

service for the lst Interested Party is through the 6(h Respondent, I{ON.

ATTORNEY-GENERAL OF THE REPUBLIC OF KENYA and via E-mails

add resses o nra rid a n sta n(rr.)vn ltoo.conr and @



I

I
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ugh the E-mail address of their Counsel on record, FLORENCE MUMBI

- f. m u nr bi@orn bu d snr a n.go.kc.

- The 3'd

In ted Party's address ofservice for the purpose ofthese proceedings is by their

p licised contact E-nrail address - iscsccretariat@isc,go.ke.

ft^^^ it ^.cti

I
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Eliud hflatindi VS Judicial Service Commission AND National Asse

Case Activities

Show 10 v entries

NO. t: Activity Acti,rity Date
Court
Room Actioned To

1 Highlighting of Subnrissions 08 Jun 2023

l,{ention 20 Apr 2023

hlentiorr 09 Feb 2023

COURT 6

COURT 6

COURT 6

Ladv Justice I'

Thande

Lad-v- Justice l'

Thande

Ladv Justice ln

Thande

Lad'r Justice t
Thande

,f

4 05 Dec 2022 COURT 6Directions



Gase Number: HCCHRPETM

litation: Odpp AND Noordin Mohamed Yusuf Haji VS lbrahint

Van Straten AND 4 Othr

Tracking Number: PFJKi

Case Details

, -rti€s Odpp AND Noordin l''lohamed Yusuf Haji VS lbrahim Ndung'u

Ndirangu AND Gabriel Hannah Van Straten AND 4 Others

. Case Tlpe Constitution and Human Rights Petitions liliscellaneous

Case
Number

HCC H RPE TII,1I SCiEO3 7 i 2021

Filing Date 27-Acl-2O21 frZ10'24

Description 1. This Application be certified as extremely urgent, and service thereof be

orders be issued as prayed belol'.r.

2. A consewatory order be and is hereby issued suspending the 3r'

againstthe Petitioners and c:ommunicated on :l-gth October 2021 in r

the 1-9th october }o?Lin respect of the 2nd Respondent's petition be

in the proceedings, pending the lrearing and determination of both I

3. A conservatory order be and is hereby issued restraining the 3d

and/or determining the two petitions lodged against the Petitioners

J.* Respondent's petition and on the Lgth of October 2021 in respecl

final determination of this Application and the Petition herein.

d- A rnnqpnratnnr orrler hp and is hprplrr,/ icct tpd rp<trainino the qrd



here to s€e case <letaibTaP

Gase Number: HCCHRPETMISC/E 037 l20i
Citation: Odpp AND Noordin Mohamed Yusuf Haji VS lbrahim Ndung'u Ndirangu

Van Straten AND 4 Others

Tracking Number: PFJ K2021

NO. Categoft' Partv" Nante Firnr,Agent

I lndividLrals 1st

Respondent
GABRIEL HANNAH \AN STRATEN O

2 lndividuals 3rd

Respondent
PUBLIC SERVICE COI./]',lISSION O

DJ lndividuals SARAH WAIRII,,IU KAI,.IOTHO O

4 lndividuals

al

1st lnterested

Parlv'

2nd lnterested

Parh,

PETER T(ARANJA O

hlurgor & h{urgor Advocate

Indivirluals 3rd Int sted JUSTICE SANKALE OLE \NTAIO

Case Parties

Parbr'Tvpe

hlanvonqe \\'anv afna &'
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Case Number: HCGHRI

Citation: Odpp AND Noordin Mohamed Yusuf Haji VS

Van Straten AN

Tracking Numbe
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Date Court Room

1 Highlighting of
Submissions

2023-06-07 Court Room 2 Grour
Floor

2023-04-1S Court Room 2 Grour
Floor

Court Room 2 Grour
Floor

2023-03-17 Colrrt Room 2 Grour
Floor

2023-03-07 Court Room 2 Grour
Floor

Court Roonr 2 Grour
Floor

2A23-O2-O7 Court Room 2 Grour
Floor

2 tilention

DJ l,,lention

lu'lention

6
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7
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h,lention

hlention 2022-10-11 Chamber 127 1st Flc
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2023-03-30

2023-02-Ag
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PSC pushes to hear petitions to
remove Haji from office

Josepfi Wangui

5-6 nrinutes

The Public Service Conrmission wants court to set aside orders

barred it from commencing the process of hearing petitions to

rernove Director of Public Prosecutions Noordin Haji from office

over allegations of gross misconduct. ',

The orders barred the Commission frorn considering petitions

lodged by late Tob Cohen's sister Gabriel Van Straten and lbral

Ndung'u Ndirangu against Mr Haji over alleged failure to perfort

his duties by charging a murder suspect.

D

3

T

The PSC on Tuesday, April 17 told the High Court that the

prohibitory orders issued in October 2021 were hindering the

commission from discharging its mandate.
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Third petition filed at PSC seeking
removal of DPP Haji for abuse of offi

iREA/E ANWANGI

4-5 minutes

The petitioner, Ahrned Noorani, who is a director of Jack and J

supermarket accused the DPP of lacking impartiality and exerr

preferential treatment in handling his case which, he said, arnc

to abuse of office.

Two petitions are still pending at the PSC, one filed by the tate

Cohen's family and another by another businessman but Haji I

already obtained court orders restraining the PSC from hearint

them.

,' According to the latest petition filed by Noorani, Haji has declir

italfrn.co.ke

NAIROBI, Kenya Nov 1-A third petition seeking the removal of

Director of Public Prosecutions (DPP) Noordin Haji frorn office

been flled at the Public Service Commission (PSC) by a Nairol

businessman.



2

A. TIIEPARTMS

The Directorof Public Prosecutions @PP) is a state officer appointed in accordance with
the tenets ofArticle 157(2) of the Constitution ofKenya 2010 and section 8 of the Office
of the Director of Public Prosccutions Act, 2013. The Director of Public Prosccutions

exercises State powers of prosecution and may institute, undcrtake, take over, continue
or discontinue criminal proceedings agaiust aoy person before any court (other than a

court martial) ia respect ofany offeuce alleged to have been gsrn'ni6q{
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'ttt,TgEPETITION TO Tf{tr PUBLIC SDRVICE COMMISSION FOR

DIR.ECTOR OF PUBLIC PROSECUTIONS (DPP) IIROM OFFIC.E 'to
ARTICLE 158 OF TEE CONSTITTMON Otr KEI{YA AND
LAWS

I The National Integrity Alliance (NIA), a citizen-centered iategrity and auti-com:ption
coalition comprising Transparency Intemational Kenya (TI-Kcnya), lnuka Ken5ra Ni
Sisi!, The Institute for Social Accountability (TISA), antl the Kenya Human Rights

Commission (KI{RC) files t&is pctifion on their own behalf and or the behalf of the

public. The petition seeks the removal ofthe Director ofPublic Prosecutions on grounds

sct out in the CoDstitution ofKenya 2010 and explicitly set out hereunder.

B. CONSTITUTIONALAND LEGAL FOIINDATION

Constitution ofKenva. 2010

3. Anicle I (l) of the Constitution states that all sovereigu. power beloags to the people of
Kcnya and shall only be exercised in accordance wit[ the Constitution.

4. Article l0(l) provides the natiooal values aqd principles of governance bind all State

organs, State ofrcers, public officers and all persons whetrevcr aoy of them- (a)

applies or interprets this Constitution; (b) enacts, applies or interprets any law; or (c)

makes or implements public policy decisions-

5. Article l0(2) sets out the natioual values aod principles ofgovemaoce which include

the rule of law, democracy and participation of&e people; buman d.ipity, equity, social
justice, iaclusiveuess, equality, human rights, non-discrimination and protection ofthe
marginatized; good Sovemance, integrity, tausparency atrd accountability.

6. Articlc 73(l) provides that the authority assiped to a Statc ofrcer is a public tust to
be exercised in a maoner that- (i) is consistent with the purposes and objects of this

Constitution; (ii) demonstrates respect for the people; (iii) brings honour to the nation

aad dignity to the office; and (iv) promotes public confidence ir the integrity of the

office; and (b) vests in tle State officer the responsibility to serve tle peoplg rather

than the power to rule them.
- ?. Article ?3 (2) bighlights the guiding principles of leadersh.ip aad integrity which

includo- (a) selection on the basis ofpersonal integri$r, competence and suitability, or
election io Aee and fair electious; Q) objectivity and impartiality ia deoision making,
aud in ensruing decisions are not inllueaced by nepotism, favouritism, other improper
Eotives or corrupt practices; (c) sellless service based solely ou the public interest,
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demonskated by- (i) honesty in the execution ofpublic duties; aud (ii) the declaration
ofanypersonal interest may conflictu,ith public duties; (d) accountability to the public
for decisions and actions; and (e) discipline and commitreDt iD service to the people.

8. Article 75(l) prescribes that a State offcer shall behavg whether in public and offcial
.life, in private lifc, or in association with other persons, in a manner that avoids- (c)
demeaning the ofiice the ofrcer holds.

9. Article 75(2) provides tbat a person who contravcnes clause (l) shall be subject to the
applicable disciplinary procedure for the relevant office; and may, in accordance with
the disciplinary procedure referred to in paragraph (a), be dismissed or otherwise
removed from office.

I0. A.tticle 157(10) stipulates that the Director of Public Prosecutions shall not require the
couseat ofany person or authority for the commencement of criminal proceedings and
in the exercise of his or her powers or fi:nctions, shall uot be under the direction or
conkol ofany penon or authoriqr.

11. Article 157(11) provides that in exercising the powers conferrcd by this Artiole, ttre
Director ofPublic Prosecutions shall have regard to the public interest, the interests of
the adminishatioD of justice aod the need to prevent and avoid abuse of thc legal
Procass.

12. Article 158(l) sets out (hat the Director of Public Prosecutions may be removcd from
office only on the grounds of- (b) non-compliance with Chapter Six; (d)
incompetenco; or (e) gross misconduct or misbehaviour.

13. Afiicle 232(l) sets out thc values and principles ofpublic service which includes high
standards of professional ethics.

Office of the Director ofPubl lc Prosecrrfionq Act rNo.2of2 OI 3

14- Section 4 provides that in firlfilling its mandate, the Office shall be guided by the
Constitution asd the following firndamental principles- (d) promotion of public
confidence in the integrity of the Office; (f) the need to serye the cause of justice,
prevent abuse of the legal process and public interest; aud (i) promotion of
coustitutionalism.

15. Section 6 (b) provides tbat pursuant to Article 15? (10) oftbe Coustitution, the Director
sball uot be under the direction or contol ofany person or authority in the exercise of
his or her powers or functions under Bre Constitution, this Act or any other written law;
and be subject only to the Constitution and the law.

16. Soction 9 provides that the Director rnay be removed ftorn office in accordance with
Article 158 of the Constitution.

Public Ethics Act 2003

,lo
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17. Scction 9(l) stipulates that a public offcer shall carrJ, out his duties in a way that
maintains public confidence in the integrity of his office.

Leadenhio and Inteedtv Act. 2012
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18. Section 7(l)providcs thata State officer shall respect and abide by the Constitution and

the law- (2) A Statc officer shall carry out the duties of the office in accordance with the

Iarv,

19. Sectioo 8 provides that a State office is a position ofpublic tuust and the authority and

responsibility vested in a State ofrccr shall be exercised by the State ofrcer in the best

interest of the people ofKenya.
20. Section 9 fi:rther provides that subjcct lo the Constitution and auy other law, a State

offcer sball take personal responsibility for the rcasonably forcseeable coosequenccs

of any actions or omissions arising &om the dischargc of the duties of the office.
21. Section ll provides that a State officer shall- a) carry out duties of the office in a

manner drat uraintaius public confidencs in the iutegrity of tre office; and (e) if the

State officer is a member ofa professional body, observe and subscribe to the ethical
and professional rcquirements ofbody in so far as tbe requirements do not oontravene
the Constitutiou or this Act.

22. Section 24 provides that a State officer shall, at all times, carry out the duties of the
office with impartiality and objcctivity in accordance with Articles 10,27,73(2)(b) ud
232 of lhe Coastitution and shall not practise favouritism, nepotim, trtalism,
cronfism, religious bias or engage in comrpt or unethical practices.

OD o Char 2019

23. The O.ffice ofthe Director ofPublic Prosecutions has developed the Decision to Charge
Guidelines 2019, anchored onArticle 157 of the Constitution, thc National Prosecution
Policy and the General Prosecution Guidelines. The Guidelines have been developed
with the goal of ensuring the quality of prosecutorial decisions, accountability of
prosecutors, and traosparency of prosecutorial proc,esses and decisions to the right
holders

C. EACTUALBACKCROUND

24. Thc positiou of the DPP is a seuior position which requires its occupaot to have
qualifications same as those for appointment as a judge of the High Court For (he

avoidonce ofdoubt, the qualiEcations ofajudge of the High Court as perArticle 166(5)
of the Constitution arc as follows;

a. at least ten years' experience as a superior courtjudge or professionally qualified
magistrate; or

b. at least ten years' experience as a distinguislcd academic or legal practitioner or
suoh experience in other rclevant legal field; or

c. held the qualifications specified in paragraphs (a) and (b) for a period amounting,
in the aggregate, to len years.

25. The recruitrnent of the DPP is a thorough, inlensive and extensive process Orat is
designed to select the most competent and impressive proGssional among a pool of
expens. The office holder should be able to make informed, reliable, and solid
professioual decisions in dispensiog his or her mandate including makiag decisions on
whether to opeu clarges against suspected individuals,

u
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26. It is required that the DPP, being a state officer, is wcll familiar rvith and abides by t1e
requirements of chapter six of the constitution on Leadersh:'p snd Integify, &ticle l0
of thc constitution on National values and Principlqs of Govcrnance, Articles l5? aud
158 of the constitution which establish the office of the Dpp a.nd provides the
framervorks for its operatioos, provisions of the Leadenhip and Integrity acl anil all
relevant Codes ofCouduct applicable to the Dpp fuuctions.

27. The DPP is rcquired to make deoisions free from exteraal influence, whether political,
personal or otherwise and in accordance with constitutional principles. The Dpp is
expected to espouse the values ofEansparency, persooal inlegrity, accountability to the
public for decisions and actions, oonsideration of public interest in decision mah-ng,
competencq objectivity and impartiality in dccis!6a plaking.

28. It is further expected rhat every decision made by tbe Dpp will be guided by the
constitution, attendaut statutes, and expert analysis of tbe evidence available. This
includes the most elemenlal decision; the decision to charge.

29- The office of the Director ofPublic Prosecutions has developed the Decision to charge
Guidelines 2019, anchored on Article 1.57 ofthe Constitution and Ceneral Prosecution
Guidelines.

30. The Guidelines provide that a deoision to charge should only be made after the
prosecution's determinatiou that the evideoce availed by an investigator or investigative
agency is sufficient to warratrt oe institution of prosecutioa procecdings against an
accused person in a court of law.

31. Further, the Guidelines expressly provide tbat the standard required in makiag the
decision to charge is whether there is a reasonable prospect of conviction. The
prosecutor must coEsider kcy evidcnce and certain minimum requirements of a file
which rvould apply dcpending on which test js applied.

32- Therefore, if $e evidence is not sufrcient, then it follorvs that the suspected person
should not be charged.

33. In rccent months, the DPP has made various applications to withdraw aom prosecution
of several active cases in cour! on grounds of insufficieut evideuce to sustain a
prosecutioD. This is despite the law requiring that the Dpp does not initiate prosecutiom
until and uuless he is convisccd that thc cvidence available is atlmissible aad sufficien!
aod presents a reasouable prospect ofconviction.

34. In this pctition, the petitioners have identified aud hi*lighted sevea (?) cases involving
politically exposed persons for which the DPp has successfirlly withdrawu prosecution
despite their advancemeDt to various stages including hearing.

35. The mabix below denotes some of the cases that thc DpP has rvithdrawn involving
politically exposed persons, and the reasons for their withdrawal;
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No Case no. Case Parfles Charges Amount
lnvohred

0ch)

Ca5e Stage When the
case was

dropped

Justification used by DPp Exone rated
person

1 Geoffrey

Mwangl
(former CEO,

NHIF) and 17

others

Conferrlng a benefit of 5h253

million to the company.

1,1 Billlon Hearlng January 2023 The DPP clted lack ofsufficient
evidence to sustain the charges.

ln luly 2022 Mr. Mwangl had
attempted to have the charges
agalnst him termlnated, but the
DPP a:gued that the decision to
charge him was based on
sufficlent evldence. The court
then dlsmlssed Mr. Mwangl's
requert, holding that the DPP

had demonstrated that the
declsion to charge was based on
sufJlchnt evldence and was not
instigated by any other motive
other than the publlc lnterest,

Ge offrey

Mwangi,

2 ACC

2612078

R.V Ben Chumo

& others
Wlllful fallure to comply wlth
procurement laws

Conspincy to commlt an offence

Aiding the commlsslon of a felony

Consplracy to defeat justr'ce

Fraudulent acqulsitlon of prrblic

property

400 mllllon Hearing - at
least 34
wltnesses

had been

heard &
about 4
were
remalning

October 2022 Ben Chumo
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Loss of public funds relating to the
award of an NHIF contract to an
onllne payment company Web
Tribe Limlted, for provision of an

lntegrated Revenue collectlon
system for NHIF.

The DPP alleged that the DCt

failed to conduct proper
investigations and avail suffl clent
evidence that could secure a

convictlon,



3 Rlgathl

Gachagua & 9

oth€rs

Conspiracy to commlt an offence
of clnuption

Money launderlng

Fraudulent acqulslHon of public
property

Conflict of lnterest

7.3 blllion Hearlng November

?:022
Rlgathl

Gachagua

4
^cct/2s/2018

Consphacy to commlt an
economlc crlme by falllng to
comply with the procedures and
guidellnes relating to
procurement

Wllful failure to comply with the
law relatlng to manaEement of
public funds as the accountlng
off cer of KP

159 mllllon Hearint The DPP alle8ed that after
revlewlng the evidence
tendered, no offence had been
revealed agalnst Mr. Taurus

Ken Ta rus

5 Alsha Jumwa
(cs Ministry of
Public Service,

Gender and

Affirmatlve
Action)

Committlng to conspire fraud by
mlrapproprlating CDF funds in
2018

19 Million October 2022 DPP alleged insutficten[
evldence.

Aisha Jumwa

5 Mtllmanl

ACCU202O

Mlke Mbuvi
Gldeon Xloko

Sonko & others

Consphacy to commit an offense
of corruption; namely the
embezdement of publlc funds

20 million Hea rlng December

2022
Acquitted for failure of
prosecution to prove the case to
answer. The court noted that the
charge sheet was defectlve

MIke Sonko

!!
0a(!
6(,
o
0a._t

N
R
I\.)

IJ

\o
A
o\
>

Page 6 of 10

0PP alleged insufficlent evldEiF
due to hcomplete lnvestltations

lO said he lnvestigated under
pressure hence dld not
undertake comprehenslve
lnvestiga6ons

R v Or, Ken

Tarus (former

KPLC MD) & I
others

a



Conflict of interest

7 ACC|E028l2

ozL
RVMary
Wambui
(Communlcatio

ns Authorlty of
Kenya

chairparson)

and Purma

Holdings

Llmited &
another

Faced 2 criminal trials; A tax
evaslon case & illegal possesslon

of a firearm:

Submlsslons Tax eyaslon

dropped ln
January 2022

Flrearm case

dropped in
Oec2022

DPP told the court that there
were negotiations with KRA

Mary
Wa mbui

II I
2.2 Eillion
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36. AlL ofthe highlighted cases involvc politically exposed persons, and the withdrawal of
their prosecution has been rurdertaken after the new govenunent came into office.

37. [n some of the cases, only the politically exposed person has had the charges against
them withdrarvn, aod aot all accused persons.

38- Ihe law requires that Lhe DPP should oniy make tle decision to cbarge if the evidencc
available is admissible snd suffioieut.

39. Since key evidence has to be made available at the poiut of charge, to inform &e
determination on whether to charge or rot, tle DPP's assertioos that there was
insufEcient evidence in the highlighted csses to secure a conviction are questionable
and point to incompetence or abuse of prosecutorial powers in the instituting of
prosecution proceedings in the firstplace.

40. Ifindeed the decision to charge was made correctly and as per the law, the DPP ought
to have resubmitted tho investigative files to relevant agencies to seal the gaps, instead
ofwithdratving prosecution of the cases.

41. Further, if the charges were only preferred after expert analysis of evidcnce and
determination based on the evideuce that tJrere were reasonable prospects ofsecuring a
convictioa, the withdrawal of charges raises guestions on how expert analysis by thc
same prosecution can reach a different conclusion without any sigo.ificant cbanges in
evidence or circumstances,

42. In tie event that charges were preferred after application ofthe threshold tes! then the
DPP ought to bave cnsured that all the four requircments set out in the Decision to
Charge Guideliues were [tet, namely: There are reasonable grounds to believe that the
suspect has committcd tle offencg furtber evidence can be obtained to provide a
realisticprospect ofconviction, the seriousoess orthe circumstances ofthe casejustifies
the making of an imurediate charging decision and it is in the public intercst to charge
the suspect

43. It should be noted that the ttrreshold test should ooly bc applied in rare and unique
circunstances, and the DPP ought to have reviewed ary cases involving decisiou to
charge based on ihe ttrrcshold test witiiu fourteen days ofmaking the decision. Majority
of the cascs as highligbted were withdrawn at advanced stages ofprosecution.

44. Based on the faots aud issue.s set oug the petitioners aver that the DPP failed to follow
set out guidelines on deoision to charge, acted in conkavention ofthe latv and against
the interests ofjustice and the public interesq and failed to promote public trust and
confidence in the offce he holds.

D. GROT'NDSFORREMOVAL
l. Non-compliance rvith Chapter Six ofthe Constitution

i) Faiftue to exercise aulhori!/ in a manner that promotes public confidence in the
integrity of the office contrary to Article 73 of the Constitution of Ketr),a;

a. The withdrawal ofprosecution of cases agaiDst politically cxposed pcrsons
fails to inspire public coafideuce in the DPP's commihent to enecute his
maudate effectively and satisfactorily.

b. The DPP's actions have demoDstrated a failure to act in the public interest
and in the iuterests ofjustice.

f 'ro
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ii) Lack of objectivity and impadiality in decision making, and in ensuring that
decisions are not influenced by favoritism, other improper motives, or corrupt
practices;

a. The DPP's withdrawal of charyes against specific individuals who have
cleu political coDnectioDs w.ithout wi&drawals against their co-accused as

evideuced in several instarces points to blatant favoritism, aud failure to
ensure faimess aud uniformity in the prosecution of all cases.

b. The DPP's withdrawal of prosecution of cases afecting a category of
people, witbin a set timeframe, is discriminatory behavioru which casts

doubt on his independence.
Incompetence;

i) ' Iailnrd to m?k6' pi:opeT legal judgement on the ripenlss-of cascs for trial and
subsequent withdrawal of cases without auy substantial chauge in evidence or
circumstances. Whereas the law allows the DPP to withdraw cases, such
decision must be guided by pubiic interes! the interests ofjustice aud, thc need

to avoid abuse oflhe legal process. It is important to note that none of thesc

reasoDs lvere cxpressly givcn by thc DPP to inform the withdrawals. Most
withdrawals have been on evidentiary basis, which is an indication of failure to
apply expert anal)'sis prior to the decision to charge.

ii) Failure to uadertake objective analysis ofcasEs and eosure evidential thresholds

have beeo met, before making the decisiou to charge.

iii) Failure to review the cases involving decision to charge based on the threshold
test within fourteen days of making the decision, leading to wastage of public
resourccs.

iv) Failure to ensure the rightperson is charged with thc correct offence, backed by

,l ili',llti; "or*" thut the investigation file is suffioiently composed before
pursuiog prosecution, thus failing to make an informed decision to charge

Gross misconduct or bchavior
vi) The DPP's actions iu with&awing prosecution of cases against politically

o<posed persons havc demonskated a failure to eDsule the quality of
prosecutorial decisions and act with independeocg iDtegrity and
professioaalism il the arlminisEation ofjusticq therefore wastiag coruts' and
public resources.

vii) Exercising preferetrtial treatment in handlhg prosecution of somc cases of
politically exposed penions as highlighted in this petition- The withdrawal of
prosecution of cases affecting a category of leople, within a set timeframe, is
discriminatory behaviour amounting to gross miscouduct or misbehaviour.

viii) Abusc of prosecutorial powers entusted to the DPI through failurc to ensure

that there is sufficient evidence to provido a realistic prospect of conviction
against a suspect oD each charge, before making fte decisioa to chargc

ix) Acting in contravention of the Constitution, ODPP Act 2013, aod OD?P's
Guidelines on Decision to Charge 20i9. Despite the provisions of the law and
developed guideliues and policies to prevent institution of criminal proceedings

in cases with insufficient evidence, the DPP has acted in coutravention ofthese

3
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Annexure 11:

ee's Replying Affidavits to Memoranda contesting his
suitability
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,
REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

13'fH PARIIAMENT- SECOND SESSION - zoz3

IN THE MATTER OF APPROVAL BY THE NATIONAL

ASSEMBLY OF THE PERSON NOMINATED FOR

APPOINTMENT TO THE POSITION OF DIRECTOR GENERAL,

NATIONAL INTELLIGENCE SERVICE (NIS)

I, NOORDIN MOIIAMMED HA.II, the Director of Public Prosecutions

(hereinafterthe DPP) do hereby make oath and solemnly swear, and state as follows:

r. THAT I am a male adult of sound mind, a Kenyan Citizen by birth, an

Advocate of the High Court of Kenya.

z. THAT I swear this affidavit both in opposition and in response to the

aforesaid Affidavit by Sheila Masinde, the Executive Director of Transparency

International.

g. THAT I was duly appointed as the Director of Public Prosecutions in the

Republic of Kenya (hereinafter referred to as "or DPP") on the z8th of March

zor8 vide Gazette Notice No. z94o dated r6th March zor8.

4. THAT I have been nominated by His Excellency The President of the

Republic of Kenya to be the next Director General of the National Intelligence

Seruice, as evidenced by the Presidential Notification dated r6th May, zozg.

5. THATArticle r57 (6) of the Constitution imparts State powers of prosecution

on the DPP, where he may;

1
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REPLYING AFFIDAVIT
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\
a. Ilnsfintte c,nd und.ertake crirnino,l proceedings against any

person before anA court (other tho:n a court martial) in
respect of any offence alleged to haue been committed.

b. Take-ouer o.nd continue o:rg critnino/ proceedings

colmrmenced in any court (other tho,n a court morrto.I) that
haue been instiated. or und.et'taken by another person or
authority, with the perznission of the person or authority,
o:nd

c. Discontinue at anA sts.ge before jud.grnent is deliuered any

crirninc/ proceedings instiruted. by the DPP or taken ouer

bg the DPP, uith the pertnission of the court.

6. THAT in response to paragraphs 5,6,7,8,9,to, tt and rz of the Affidavit, the

prosecution made an application for withdrawal before the learned court of

the cases listed therein, and the reasons for withdrawal were canvassed

before the court who, having been satisfied with the grounds granted the

application for withdrawal. Furthermore, the rulings of the listed cases are

public records.

7. THAT in response to paragraph r3 and 16, the Office of the Director of

Public Prosecutions is independent and at no point did I state that I made

the decision to charge based on external pressure. In addition, the Decision

to Charge and/ or withdrawal of any matter has been based on facts,

evidence and the law in compliance with the Constitution of Kenya, the

ODPP Act, 2013 and any other laws.

8. THAT in response to paragraph 14 and 15, in adherence to the principles of

fair hearing and due process, I anticipate an invitation from the board of

Transparency International, granting me with the opportunity to present

our perspective. In the interim period, I have discontinued the utilization of

the award and will promptly return it upon the board's determination.

2
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9. THAT in response to paragraph 17, all petitions against my person at the

Public Service Commission have been withdrawn and I have no knowledge

of any other petitions seeking my removal.

ro. THAT what is deponed herein is true to the best of my knowledge,

information and belief.

swoRN Ar NATRoBI tr,i, -r,3ffau, or..f,l$Al ,ozsJ
Bythe said NOORDIN MOHAMMED
HAJI

BEFORE ME

t-

I I

EPONENT

C S
/MAGISTRATE

DRAWN & FILED BY:-
NOORDINM. HAJI CBS, OGW
P.O. BOX 76609- oSoS
NAIROBI
I(EI{YA

MASAKE SHABAAN ALEX

P. O. Ilox 4805
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THE CLERK OF THE NATIONAL ASSEMBLY,
P.O. BOX 41842-ooroo,
NAIROBI.
E-MAIL: cna@parliament.go.ke
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY OF KENYA

SUBMISSION OF STATEMENT CONTESTING THE SUITABILITY OF

MR NOORDIN HAJI, CBS, TO BE APPROVED FOR APPOINTMENT

TO THE OFFICE OF DIRECTOR-GENERAL, NATIONAL

INTELLIGENCE SERVICE

REPLYING AFFIDAVIT TO SUBMISSION OF STATEMENT

CONTESTING THE SUITABILITY OF MR NOORDIN HAJI, CBS, TO

BE APPROVED FOR APPOINTMENT TO THE OFFICE OF

DIRECTOR-GENERAL, NATIONAL INTELLIGENCE SERVICE BY

ELIUD KARANAJA MATINDI DATED 26TH DAY OF MAY,2023

I, Noordin Mohammed Haji, Director of Public Prosecutions (hereinafter the

DPP) at the Office of the Director of Public Prosecutions (ODPP) and of Post

Office Box Nairobi do hereby make oath and solemnly swear and state as follows:

l. THAT I am a male adult of sound mind, a Kenyan Citizen by birth, an

Advocate of the High Court of Kenya and the I st Respondent herein.

2. THAT I was duly appointed as the Director of Public Prosecutions in the

Republic of Kenya (hereinafter referred to as "the I st Respondent or DPP")

on the 28th of March 20 I 8 vide Gazette Notice No. 2940 dated l6th March

2018 a copy of which is annexed hereto and marked as'NMH 001".

3. THAT mentioned matter is in court and the issues raised in this affidavit are

pending before the High Court in HCCR. Pet no. 49212022.

4. THAT ODPP has filed its various responses to the same (annexed hereto

and marked NMH I are copies of the said responses)

5. THAT matter is coming up for highlight of submissions on 8'h June,2023

before Hon. Lady Justice Thande.

I
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6. THAT I swear this affidavit in opposition to the submission of statement

made under oath and signed by Eluid Matindi Karanja on 26'h May,2023 at

27 Bascot Road, Boumemout, BHI I 8zu, in the Local Authority area of

Boumemouth, Christchurch and Poole, United Kingdom, Great Britain and

Northern Ireland in the presence of Paul Wintle Notary Public.

7. THAT what is deponed herein is true to the best of my knowledge,

information and belief other than where sources have been disclosed.
I

SWORN at NAIROBI by the said

NOORDIN M. HAJI

t,

l

l

"'ta
EPONENT

On this 30rH day of MAY,2023 l

]Jrl BAAN AtEX
rr0MUI"ssI OA?HS

P. O. I00,

Before e

Masistrate/Commissioner for Oaths

Drawn By:

NOORDIN MOHAMMED HAJI

NAIROBI
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