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1.0 CIIAIR'S FOREWOR-D

on 4fr october, 2016 pursuant to gf^arring order 42(l), the speaker communicated to the House
a message from His Excellency the president Hon-uhuru Kenyatta regarding the appointuient of
Justice David Kenani Maraga as Chief Justice of the Republic of Kenya.

The Message dated 296 September, 2016 was addressed to the Speaker ofthe National Assembly
as per Article 166 (1) (a) ofthe constitutiou ofKenya 201O.The Message also included a copy of
a letter to H.E the President conveying the decision by the Judicial Service Commission to pick
Hon. Justice David Kenani Maraga for consideration for appoinhent as chief Justice.

The above constitutional provisions require that in making appoinhents to the office of chief
Justice, the President shall seek the approval of the National Assembly. The speaker oi the
National Assembly referred the Message together with the nominee's curriculum vitae to the
Deparfuentel Committee on Justice aad Legal AffaLs for consideration pursuant to provisions of
Standiag Order 42 (3) (c)

The comrnittee's Report contains observations, findings aad recommendation by the majority of
the Committee's members that the nominee is suitable and qualified for appointnent as Chief
Justice ofthe Republic of Kenya-

The Committee conducted ttre veftiag process for approval of the nominee with reference to the
constitution of Kenya 2010, the Public Appoinhents @arliamentary Approvals) Ac! 20r I and
the Judicial service Ac! 2011, the Leadership and Integrity Ac\ 2ol2 and other relevant
provisions of the law

on behalf of the committee, I wish to thank the offices of the Speaker and the clerk of the
National Assembly for the support extended to it in the execution of its mandate. Furthermore,
the committee appreciates the input by members of tre pubric made tbrough submissions.

Finally, pursuant to Standing Order 216(5) (f), it is my pleasure and duty to present to the House,

] th" Report on the approval for appointment of Hon. Justice David Kenani Maraga as Chiefj Justice ofthe Republic ofKenya.

Hon. Santel Chepkong'a, M.p
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2.0 MANDATE OT'THE COMMITTEE

The Departrnental committee on Justice and Legal Affairs derives its rrren6aft a.,
provisions of Standing order 216(5) which defines functions of tle committee as being:

a) To ilvestigate, iaquire into, a'd report on a matters relating to the mandate,
management, activities, administation, operations *6 g5timates of ttre assigned
minisfies and deparhents;

b) To study the programme and policy objectives of minist'ies and deparhents and the
effectivenes s of their imFlementation;

c) To study and review all legislation refened to it;
d) To study, assess and analyze the relative success of the ministies and departrnents

measured by the results obt2ined as compared with their stated objectives;
e) To investigate and inquire into all matters relating to the assiped ministies and

departnents as may be deemed necessary, and as may be referred to it by the House
or a minister;

D To vet and report on all appointments where the constitution or any law requires the
National Assembly to approve, except those sads6randing order 204 (committee on
appo i::tmenls); and

d ro make reports aDd recommendadons to the House as often as possible, incrudiag
recomrnendatioru of proposed legislation.

In accordance with Second Schedule of t}re Standing Orders, the Committee is mandated to
consider:-

a) ConstitutionalAffairs
b) The administation of taw and justice
c) The Judiciary
d) Public prosecutions
e) Elections

0 Ethics ,htegrity and anti-com:ption and
g) Human rights.

The Committee oversees the following Ministries/Departrnents:
a) State l^aw Office

b) The Judiciary

c) Ethics and Anti-Comrption Commission

d) Lrdependent Electoral aud Boundaries Commission

e) Commission 6a {dmini5gsfiye Jgstice

6Justice and Izgol Afairs commiree Report oh Appointment of chief ,,,tice ofthc Repubttc of Keny octobet 2ar6
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3.0 MEMBERS OF TEE COMMITTEE
Chairperson Hon Samuel Chepkoug'a, M.p.

Vice Chairperson Hon Priscilla Nyokahi, M.p.

Members Hon Njoroge Baiy4 M.p.

Hon. Muriithi Waiganjo, M.p.

Hon. Ndirangu Waihenya, M.p.

Hon. Florence Kajuju, M.p.

Hon- Kang'ata IrunCq M.p.

Hon. Benson Mutur4 M.p.

Hou. John Njoroge Chege, M.p.

Hou. William Cheptumo, M.p.

Hon. Mohamed Abdi Haji, M.p.

Hon. Bitok Kirw4 M.p.

. Hon. Sammy Koecb, M.p.

Hor- Moses Cheboi, M.p.

Hon. paul Bii, M.p.

Hou. Charles Gimose, M.p.

fl6a. Jehana [g'eno, M.p.

Hon Boniface Otsiula, M.p.

Hon. David Ouma Ochieng, M.p.

Hon. Neto Agostinho, M.p.

Hon. Kaluma peter, M.p.

Hon. Fatuma ltrahim Ali, M.p.

Hon Ben Momanyi Orori, M.p.

Hon. T. J. Kajwang', M.p.

Hon. @ishop)Mutua Mutemi, M.p.

Hon. Olago Aluoc\ M.p.

Hon Christite Oduor Ombaka" M.p.

Hon. Benjanin Andrvi, M.p

Hon. Mwamkale Wiliam Kamoti, M.p
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5.1 Establishment of the Deparfmental Committee on Justice and Legal Affairs

Thc Deparbnental corrmiftee ou Justice and Legal Atrairs is one of the Deparhentar
commjttees estabtished under National Assembly standing order No2I6 (I).The com::rittee
has 6a,,date 1q vet a,d report on all appointments where the constitution or any raw requires the
National Assembly to approve, except those under standing order 204 (coomittee on
Appoinments)

The oommittee is mandated to consider for approval by the National Assembly, appoinhrents of
the chiofJustice and Deputy chief Justice under Articre 166(1) (a) ofthe constitution The said
Article requires H.E the president to nominate aad with the approvar of the National Assembly,
appoint the chief Justice and the Deputy chief Justice in accordance with the recornmendations
of the Judicial Service Commission.

The vetting process is guided by the pubric Appointuents @arliaruentary Approvar) Act;
20l l.Sectiou 7 ofthe Act provides tha!

The issues for onsideration by the rere'ant by the rerevenr rrouse of parriament in
.relation lo any nomination shall be;
a the procedure used lo arrtve at the nominee;
h any constitutional or stotutory requirements relating to the ofice in question; and
c. lhe suitabitity of the nominee for the appointment proposed havtng regard lo whether

the naminoe's abitittes, *Tterience and quarities meet the needs of the body to which
nominatian is beiag made.

The vettiag process is guided by the public Appointrnents @arriamentary Approval) Act 201r.

Section 10 ofthe Act fi:rrher provides that;

"wiere the nominatton of a candidare is rejeered by pafrinmert, the appointhg aurhori4r may
submir to the rerevant House the name of enother condidate, aad the procedure for approvat
sper,,W in this Ad shdl apply accardingly,.

The ofEce of chief Justice is estabtshed.nder Article 16r (2) (a) of the constitution ofKenya,
2010.The Article provides that;

Justice ond rzgal Afairs codmittee Rrport on,,rppointment ofchiefJusttcc ofthz Repblic of Ke4.a octobcr 20!6
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"There is establisheil the offrce of chief rusdce, who shal! be the Head of the Judiciary
and..... "

The Supreme Court is established pursrrant to Article 163 (1) of the Constitution and the Chief
Justice shali be the president of the court under Article 163 (l) (a).

5.2 Appointment process of the Chief justice nominee

The Position of Chief Justice fell vacaat after the then serving Chief Justice/president of
tle Supreme Court Hon. Justice Dr.Willy M.Mutung4 D.Jur, E.G.H, S.E.GH retired on
16ft June, 2016.

The position of chief Justice of the Republic of Kenya was declared vacant by the
Judicial service coomissioa (JSC) pursuant to section 3 (l),part l l,First schedule of the
Judicial Service Act No.l of 2011.
Thereafter, on 17e Jur:e, 2016 the Judicial Service commission adveftised the vacant
position of chief Justice of the Republic of Kenya in arcordance with the provisions of
Section 3, Part I l, First Schedule of the Judicial Sewice Act, and No.l of20l l.

The deadline set out in the advertisement for submission of applications was 7u Jury,
2016 at 5.00 p.m. However, pursuant to Gazette Notice No.4954 of 1'r Jury, 2016 a
Public Holiday (Idd - Ln - Fitu) was decrared on 76 July 2016 and accordingry the
deadline was extended by one day to g6 July, 2016.

The Judicial service commission received a totar of thirteen (r3) applications for the
advertised position of Chief Justice.

Pursuant to Part 111, First Schedule of the Judicial service Act,20l l the Judicial Service
commission in its meeting of 126 July, 20 r 6 reviewed all the apprications for
completms and compliance with constitutionar and shnrtory requirements and
shortlisted six (6) candidates.

The Judicial Service cornmission held a meeting on 146 July. 2016 ard scheduled the
six (6) candidates for interview on Monday 29s August, 2016 at 9.00 a.m to saturday 3'd
September,20l6 at 9.00 a.m.

The names of the applicants and shortlisted candidates for the position of chief Justice
were published in the print media and the Kenya Gazette pursuant to the provisions of
Section 9, Part 1i1, First schedule of the Judiciar Service Act,No.l of 20r1.The
shortlisted caodidates were accordingly notified of the dates of interviews.

a

b

c

d

e

f

c.

h
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i. The criteria used to evaruab qualiEcations of individual appricants are provided under
Part V, Ffust Schedule ofthe Judicial Service Act, No.l of 201 I .

j. on the 29s Augusq 2016 the High court in constitutional petition No.314 of 2016,
ordered that the Judicial service commission re-consider all applicaats who had not been
shortlisted for the position of Chief Justice.

k' Following the above court order as served on ttre e6mmi5siea on 29s August,20l6,the
Q6rnmis5i6a at its meeting herd on the same day reviewed the applications of applicants
who had not been shortlisted and resolved that they aII be iDvited for interview.

1- The interview schedule was revised to incrude all the appricants as ordered by the court.

m. The candidates were accordingry notified and the revised interview schedure published
in the print media and the Kenya Gazntte.

n' Mr' David Mwaure waihiga wote to the corrmission withdrawing his candidature.
o. The number of candidates who appeared for the i_r:terview was twelve (12).

p. The interviews were conducted between 296 August and 156 September, 2016 at the
Supreme Court Library.

The commission exercised due diligence and contacted the foilowing vetting bodies for
confidential reports on the candidates; Kenya Revenue Authority, Highei &rucatioo
Loans Board, Law society of Keny4 Directorate of criminar Investigation, Advocates
complaints commission, Ethics and Anti-comrption e6mmis5iel and the Nationar
Iatelligence Service. Members of the public were also invited to submit any hformation
of interest on any of the candidates. several compraints /information were received from
the members of the pubric. They were admitted, processed and forwarded to respective
candidates for response. The particurar candidates responded and the responsa, *ar"
considered in evaluating and nominating the best candidate for the position.

At the conclusion of the exercise and pursuant to Article 166 (r)(a) and Article i72 (1)
(a) of the constitution of Kenya as read with Section l4,part v, Ffust schedule of the
Judicial service Act, and No.l of 201l,the Judicial service commissioq reconrmended
Hon.Mr.Justice David Kenani Maraga for appointment as chief Justice of the Repubric of
Kenya-

A lette.r &om the chief of Staff and Head of public service dated 296 September, 2016 to
the speaker of the National Assembly indicated that the Judicial service commission had
recom-ended to His Excellency the president the nomination of Hon Justice David
Kenani Maraga for appohturent as the Chief Justice of the Republic of Kenya.

q

r

s
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t. On October 5, 2016, the Hon.Speaker irr a coromunication to the House referred the narne

6f fts asmine€ to the Departnental Committee on Justice and Irgal Affairs for approval

hearing and prepare a report for tabling i.n the House within the stipulated time.

5.3 Notification to the Public
Section 6(9) of the Public Appoinhents @arliamentzry Approval) Act (No.33 of 2011)

prdviSes that "any person may, prior to the approval hearing and by a |+yitten statement

on oolh, provide the Clerk with evidence contesting the suitability of a candidale to

hold the ofJice to which the carulidale has been nominated".

The Clerk of the National Assembly placed an advertisement in the print media inviting
the public to submit memoranda by way of written statements on oath (sworn affidavits)
on the zuitability or otherwise of the nominee in conformity with section 6(9) of the

Public Appointments @arliamentary Approval) Act 2011. The submissions were to be

received latest by Wednesday 126 October,2016.

Pursuant to provisions of Article 118 of the Constitution, section 6(4) of the Public
Appointrnents (Parliamentary Approval) Act Q.{o.33 0f 2011) and Standing Order 45(3),

the general public was also notified in the priat media by the Clerk of the National
Assembly of the intention of the Departrnental Committee on Justice and Legal Affairs to
conduct the vetting and approval hearing of the nominee on Thursday I36 October,2016.

5.4 Submission of Memoranda

Section 7 of the Public Appohtrnents @arliamentary Approval) Ac! 2011 provides that the

issues for consideration by the relevaat House in relation to any no-ination shall be:-
(a) the procedure used to arrive at tle nominee;

(b) any constitutional or statutory requirements relating to the office in question; and

(c) the suitability of the nominee for appointment proposed having regard to whether the

nomilee's abilities, experiencr aad qualities meet tIe needs of the body to which nomination
is being made.

Pursuant to Section 6(9) of the Public Appointrnents (Parliamentary Approval) Act, 2011, the

Committee, through the Clerk of the National Assembly, invited submissions fiom the public on
the suitability or otherwise ofthe uominee for appoiatnent to the positions of Cabinet Secretary.

Further, section 6(10) of the Pubiic Appoi-ntrnents (Parlianrc&y Approval) Act, 201 I provides

that a candidate may at any time, by notice in writing addressed to the Clerk withdraw from the

approval process and his nomi.nation shall thereupon lapse.

The Deparhnental Committee on Justice and Legal Affairs held a sitting for vetting and approval

hearing of the nominee on Thursday i36 October 2016 and wasinformed that-

t2
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1) by the deadline date of 12s october 2016, the clerk of the National Assembly had only
received objections from;

a. Iv{r-Benard Kibet sang Advocate and Mr. Tom cheruiyot Biegon resident of
Ainamoi Constituency.

b. Mward Kings Oayancha Maina
c. Samson Ndenderu Kigamba Maina

2 ) the nominee hrd not notified the clerk of the National Assembly of withdrawal ftom the
approval proc€ss as outlined mder section 6(10) of the public Appointuents
(Parliamentary Approvals) Act

In view of the foregoing and in accordance with the provisions of the Constitutioq the public
AppoiDtments (Parliamentary Approvals) Act and the standing orders of the National Assembly,
the Departuental Committee on Justice and Legal Affairs resolved to proceed to undertake the
approval hearing as required aad scheduled.

5.5 Petitions
A. Petition by Mr. Samson Ndenderu Kigamba Esq .

The petitioner was the plaintiff in a matter in Nakuru CMCC 1/1986 while the chief Justice
nomiaee was the defendant's counsel. The petitioner averred that Hon. Justice Maraga;

a. Was at all material time the master mind of the delay of the suit.
b. deceitfirlly and fraudulentiy informed the trial court that the plainti-ff was never entitled to

fruits contained iD a sale agreement between the petitioner and the Defendant
c. Advised the defendant not to obey and execute a court order being that the defendant

deposits in court a Lister Engine Perkines Number 321554 Type p6. An appeal (civil
Appeal No. 49 of 1995) in respect of this case filed in the High court ofKenya at Nakuru
directed the parties to seek directions before the Resident Magistate's on the order to
deposit the Lister Perkines Engine.

d. Conspired to have the three court files in this matter disappear.
e . colluded with the Law Society of Kenya and the Advocates complaints commission

derail or defuse complaints leveled against him.

B. Petition by the rtsidents of Ainamoi Constituency, Kericho County
The residents of Ainamoi Constituency registered reservations about the [41dting of Criminal
Case No. 1I of 2008 R vs Andrew Mueche omwenga being a case involving the murder of
David Kimutai roo and Eunice chepkwony.In this case Hon. Justice Marag4 the presiding
Judge reduced the charges against the accused Aom murder to manslaughter and sentenced the
accused person to a perceived lenient sentence often years.

The petitioner prays that the National Assembly should not approve the nomination of Hon.
Justice David Maraga to be the next chief Justice of the Republic of Kenyq ttrat the nominated
Chief Justice apologizes to the family of the deceased persons and that if the nomination is

Justic. and lzgal Afairs codtnilee Report on Appohtment ofchiefJlttbe of th. Republic ofKe4n october 2016
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approved the nominated Chief Justice fast tracks the appeal filed againsl his judgrr.ent in
Criminol Case No. 11 of 2008 and all pending cases in the i-nterest ofjustice.

C. The Petition by Mr. Edward Kings Onyancha Maina
The petitioner's objection is based on a ruliag delivered by the Chief Justice nominee in Kisumu

on 296 July, 2016, a mli-ng which the petitioner asserts has created backlog. The petitioner also

points out that during the interview of Hon. Justice Maraga he assertively declared that he shall

not work on Saturday's because of his faith. He opposes the appointuent of Justice IvIr. David

Kenaoi Maraga-

D. The Petition by Bernard Kibet Sand Advocate and Tom Cheruiyot Biegon
Bemard Sang is the Advocate retained by the family of Hon. David Too while Tom Biegon is a
resident of Ainamoi constituency. They averred that the Chief Justice Noininee Hon. David

Maraga lacks the requisite legal judgment to hold the high position of Chief Justice of the

Republic of Kenya as a result of the decision he made in.R vs Andrew Mueche Omwenga (2009)

eKLR. T\ey ayened inter alia that-

a . The Learned Judge failed to exercise legal judpent by erroneously reduciag the charge

of murder to manslaughter .

b . The Lrarned Judge believed the testimony of the accused that PC Eunice and the accused

had a love relationship in Kiganjo College despite the fact that there was no evidence.

c . The Learned Judge disregarded the testimony of two witnesses who went to ttre scene but
chose to rely on hearsay to conclude that guns were recovered at ttre scene.

h the circumsr'nces ttre petitioners averred that the Leamed Judge did not dispense justice and

that the approval of his nomination is an affront on justice to the families of the deceased

persons.

5.6 Clearance Requirements

On 5s October, 201 6 the Clerk of the National Assembly wrote to the Ethics and Anti-
Comrption Commission, Kenya Revenue Authority (KRA) and the Higher Education Loans

Board (FIELB) requesting for reports with respect to the nominee on-

o matters touching on integrity;
o tax compliance; and

. loaa repayments.

In resporse, FIELB confirmed vide a ietter Ref. HELB/RD/5659 3/POV ll7 dated 106 October,

2016 that the nominee haviag been a beneficiary of the IIELB Loaos Scheme was cleared by ttre

board in July 20l l.Kenya Revenue Authority confrmed vide a letter RE. CDTD/I{O/8l dated

Jwtice and Legol Afoirs Com,nittee Report on Appoinrrnent ofChiclJustice ofthe Repblic of Keny October 2016
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106 october, 2016 that tle nominee was tax compliant. The Ethics and Aati-comrption
f,smmissi.a vide a letter Ref. EACC.7/10/5 vol-.m (32) dated 76 october, 2016 coufirmed
haviag no 6g1514ding issues or ongoing investigatious against the nominee. The Crimiml
Iavestigations Departlent (crD) confrmed vide a letter referenced
CD/CRO/SECy6/7DlAN&.trL/ll7dajrn lf Octobeq 2016 tbat the nominee was cleared vide
Police Clearance Certifi cate Serial No. 53 848 I /1 6.

Juslice and. L.gal Atdirt Conlntftec Report on AppotN,n.nt ofchi2fJLrtice of the Repubtic of Kerya October 2016
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6.0 APPROVAL HEARING OF EON.JUSTICE DAVID KENANI MARAGA - CHIFF
JUSTICE NOMI}IEE OF TIM R.EPI]BLIC OF KEI\TYA

ln conducting the approval process, the Departuetrtal Committee on Justice and Legal Affairs
examined the nominee agairst the following criteri4 amongst others, in accordance with the
Public Appointn:ents @arliament Approval) Act No.33 of 2011.

o
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(r)
(x0
(xii)

Hon. Justice David Kenani Maraga appeared before the Committee on Thursday 13s October,
2016 aad was inforrned by the Chairperson tha! pwsuant to Section 6(9) of the Public
Appointrnents @arliamentary Approvals) Act, 20 I 1, the Committee had invited submissions
from the public on his suitability or otherwise for appointnent to the position of Chief Justice of
the Republic of Kenya and by the deadline date of l2o October 2016, the Clerk of the National
Assembly had received objections from;
Mr.Benard Kibet Sang Advocate and Mr. Tom Cheruiyot Biegon resident of Ainamoi
Constituency, Edward Kings Onyancha Maina and Samson Ndenderu Kigamba Maina- The
Committee also received information from Mr. Felix Odhiambo of EISA in support of the
nominee and Professional referencr from Prof.Patricia Kameri-Mbote, Dean of the School of
Law, the University of Nairobi.

The Chairperson informed the nominee that in view of the foregoing and in accordaace with the
provisions of the Constitution, the Public Appointments (Parliamentary Approvals) Act and the
Standing Orders of the National Assembly, the Committee had resolved to proceed to undertake
the approval heariag as required.

On self-Introduction, the nominee stated that-
He was bom on 126 January, 1951 in Nyamira County, Went to Maranda Fligh School, Started
practice as an advocate in 1978, practiced in Nak-uru for 25 years untii his appoinhent as a

Jwtice and lzgal Afoirs Codmiflee Report on lppointment of Clief Jusrice of thc Republic of KenW October 20 I 6
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Employment record
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Access to justice

Expectati ons and key priorities



Judge of the High court in 2003.He holds a masters degree in Law (Ll-.lrf) from the University
of Nairobi

The nominee also stated that he was appointed Judge ofthe court ofAppeal in 201 l, served in
2012 in the Judiciary Working Committee on election preparations- as vice chairman under Hon-
Justice Mobammed lbrahim. The committee was set to oversee election petitions within the
stipulated timelines of six montbs. They proposed amenrtments to devolve petitions to
Magistates Courts to ensure thar they arr heard on time. He firther stated tlat he has served in
the Judiciary for 13 years.

The nomi-nee responded to questions from members of the committee as s follows:-
Vision and leadership of the Judiciary for the 21st century;
He stated that;

a. His vision arises from his 25 years' experience as an Advocate ofthe Higl court in
private practice and sitting as ajudge for 13 years.

b. His main vislsa is fs sliminate backlog of cases in the courts which drag on for years and
affect the investneuts, businesses and ttre economy of the Country.

c. He has a visiou to get judicial officers and entire judiciary staff to work togerher as a
team to serve litigants before them and undersrand that they are there to serve citizens as -
no leader can zucceed if he doesn,t carry staff along with him.

d. He will stive to digitize records and automate ttre proceedings of the court.

Corruption in the judiciary

com-rption is both real and perceived and has permeated into all the sectors in Kenya and
the judiciary is not an exception.

a.

b. comrption in the judiciary is both real and perceived because those who lose cases have
a perception that Judges must have been paid to decide adversely against them.

c. The JSC relies on the office of the Judiciary ombudsman to receive complaints fiom the
public. It is currently headed by a chief magistrates-.The nominee proposes that the office
of Judiciary ombudsman should be upgraded and be led by a retired or serving judge
wittr its own secretariat

Periodic vetting ofjudges and magistrates
He doesn't agree witl the proposai since it would create fear among jldisial officers and tbat we
do not need to have vetting on a regular basis when the JSC can do the same task.

Justicc and l2gol Afdirs commire. Report on Appoinrm.nt of chief hstice of the Repubric or K.nla october 20r 6
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Judiciary injuncting the actions /proceedings of Parliament
a. There have been conflicts between the arms of governmeDt for example the judiciary

rest-ai-os Parliament or where judicial orders injuncts the executive on matters of public
interesL

b. A-ll organ s of the govemment are accountable to the people and conflicts cannot arise if
all arms of govemment have respect for each other and have dialogue to address

conflicts.

c. Having consultations on a regular basis in closed door meetings to discuss areas of
conflict should be explored by ail parties involved.

d. There arc two distinct matters, the court have no jurisdiction to stop Parliament to
exercise its Irgislative role , but when dealing with disciplinary issues, Parliament sits as

a quasi-judicial body and process requires a fair hearing. The cases before the judiciary
are often where t}te petitioner feels that he was not given sufEcient hearing by the
respondent.

a- In criminal cases there are several factors that the court must take into consideration
before releasing suspects on bail with regard to criminal procedure.

b. The courts are not iavolved with people who are in police custody and reserved his
cornments on exha-judicial killings.

c . People must adhere to the law and Courts will always ensure that the due process of law
is enforced as constitutionally mandated.

Extreme religious views and the rights of women

a. He is a Christian living in Kenya and working in the judiciary and respects other people's
rights as guamnteed in the constitution under the bill of rights.

b. His duty is to ensure that all people from all religions have their rights protected under
the constitution but as long as they do not interfere with the rights of other people

Lack of landmark decisions by the Supreme Court on controversial public issues such as

gay relationships and aborfion

The courts are where the tyre meets the road. The Acts passed by parliament camot deal with
every possible sin:atioa. When the court is faced with situatioos where there are no express

I

I

t,
t.
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provisions, within the framework of that provision, the courts can come up with principles which
can be applied. where the courts have gone too far, this has been ovemrled by parliament.

Elimination of death penalty

Tte nominee Judiciary cannot legislate nor abolish death penality.It is a fundamental issue that
should be deait with by Parliament

On American jurisprudence with regard to the realism school of thought where the law is not
clear until it is pronounced by ttre Supreme court; he said tbat he zubscribes to the sociologicai
school ofthought that the iaw should be intelpreted aod applied wirhin the social context and he
does not agree with the American school of thought

Physical access to justice
The immediate former chief Justice did a commendable job of creating the required
inJiastruchue. currently Judiciary has 34 High courts in 34 counties and wili work towards
achieving the remaining 13 High Court stations in the 13 remaining Counties. This is in line with
thc principles of devolution in so far as access to justice is concemed.

Decisions of the Supreme Court on election cases
The Supreme court is oot bound by its decisions and can depart from it but the court ofAppeal
and High Court are bound by its decisions.

Digitization of the judiciary
Ttris will be a flagship project and he will request parliament to allocate fimds to reaiize
t-ansformation in the judiciary.

Expeditious disposal of land cases to address backlog

Land matters are critical issues in all courts across the countryr and the Judicial Service
commission has conducted i-uterviews and approved the appointnent of 20 l,and and
Environment Court Judges.

The Judiciary had devolved jurisdiction of land cases to Magistmtes courts but there is a decision
challengir:g the same.

Alternative Dispute Resolution in crimiual cases and the role of Elders in judicial matters,
The judiciary always allows reconciliation in misdemeanors but not felonies and that elders are
also used to help parties reconcile as demonstated by a flag ship project in Kericho.

Jrstic. and l2gol4fabs connitt.e Rtpon on,rppoiardenr ofchi2fJustbe ofthe Repubric of Kery ocrober 20r6
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Relationship of the judiciary with other arms of government,

He wili encourage consultations with other arms of government and miaimize conflicts that may
arise for want of coDsultations. The Courts have no jurisdiction to restrain Parliament from
legislating.

Objection of his nomination by Mr. Edward Kings Onyancha Maina,

Mr. Kings filed an appeal out of time and the ottrer party filed an application to stike it out He
Mr. Kings did not explain why he delayed to comply with the timelines stipulated in law and

wanted the court to exclude weekends in the determination of time for f,ling the appeal. The law
does not allow his arg.ment aad his appeal was struck out.

Objections by the residents of Ainamoi Constituency

He appeared before the Judges aad Magistates Vetting Board chated by Mr.Sharad Rao to
respond to the sarne complain. He was asked to explain his decision in R vs Andrew Mueche
Omwenga case and averments that he was not respectful to the famiiy of the deceased persons,

not sensitive to the members of the family, reduced the accusation against the accused fiom a

capital offence of murder to manslaughter.

The family of the deceased Hon. David Too, in their view they believed that there was sufEcieot
evidence to sustain a charge and sentence of murder. The Board sought his opinion in the mamer
in which he handled the matter and if he should have excused himself from the case.

The nominee stated tbat the matter is Sub-Judice since the state filed a notice of appeal which
has not yet been decided.

The nominee was accused before the vetti:rg board of tribalism because the accused was a Kisii,
ao allegation that was dismissed by the Board.

The nominee stated that is a professional requiement that if a family or friend comes to court,
the judge should disqualify himself from the case. He did not personally k1o* ,6" u""*,
person and carnot even identiry him now and the only thing he has in common with accused is
origil from the Kisii their ethnic group.

The nominee informed the Committee that he considered the evidence adduced at the trial and

reached the view that the accused proved the defence ofprovocation and reduced the charges to
manslaughter. Had he admitted the altemative defence of 'self defence' he would have acquitted
the accused. His decision was based on evidence before the court and the law.

The nominee stated that he fismissed the defence of "sei/ defence", stating that if indeed the
accused person wanted to disarm the persons he shot, he should have ttren shot them elsewhere
to immobilize the persons.

The nomi-nee noted that he does not subscribe to exta-judicial killings and was dealing with a
question ofusing reasonable force and that all the three people were arrned with guns.

Justice and Legal Afairs Committee Repo on Appointment of Chief iutice of the Republic of Kenya October 2016
20

I

!:

i.
I
I

i
I
I

I
I
I
I

I.

i
I
I

I

I

I

i

I

i

:

:

i
i

I

I

I

I

I

I

i

I



Kiambaa Church case,

HonJustice Maraga was shocked from what he saw at tle burnt church when he visited the
sccoe during the trial. Ifone reads his judgment he will see how he agonized in that case
regardirrg tle persons who were burnt to death in tle church. He stated that as ajudge, he
could not decide cases on emotions but on the evidence adduced. In ttris case there was no
evidence for the court to find a conviction of the accused persons. He la.''sa1g6 the poor
iavestigations by the police in this matter.

The nominee stated that the Judiciary is not the only player in the justice system and as chairman
of the National Couacil on Administation of Justice; he will propose that members of
Parliament be represented in the Council.

Composition of the Judicial Service Commission where advocates representing the LSK
are actively involved in litigation,

This is an issue which has been discussed at the JSC but the ChiefJustice has uo powers to make
the decisions. There is need to discuss and fiad a way forward and if it requires amendments to
the law then he will not hesitate to propose the relevant amendments.

Disciplinary matters by the JSC against Judges and Magistrates,

There is need to be fair to everyone and the JSC cannot send a Judge home .A Judge can ooly be
removed by a petition to the President to set up a tribunal.

The CJ takes serious all complaints to the Judicial Service Commission but not all matters to the
JSC are referred to the President. Matters that are admistrative in natue are handled by the Chief
Justice.

He will stengthen the office of the Judiciary Ombudsman by proposing inclusion of
investi gators .

He informed members that the Judiciary needs support fiom Parliament when it seeks firnds tb
intplement its programmes. The Judiciary Training Institute will have a broadensd gurisulrrm to
address emerging issues including parliamentary affairs by inviting speakers from parliament.

hstic. dnd l2gdl 4airs Cotani ee Repon on Appoiitdent of Chirf Justice of th. Rcpublic of KeDa October 2016
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7.0 COMMITTEE'S OBSERVATIONS AND F''INDINGS

7.1 Observations
The Committee having considered the curriculum vitae of Hon. Justice David Kenani Maraga
and having heard his submissions during the vetting made the followir:g observations on his
nomination;

. That Hon. Justice David Ksnani lvlagala \r,'as bom on 126 January, 1951

He holds a Master of Laws Degree (LLInt) from the University of Nairobi; a Bachelor of
Laws Degree (LLB) from ttre same University, and a Diploma in Legal Practice from the
Kenya School of Law, he was admitted to the Roll of Advocates on the 16e of October
1978.

He is a member of the Chartered Institute of Arbitrators, London and the Law Society of
Kenya.

The nominee has presented papers in numerous seminars, conducted trainings in law, and
offered iectures at the University of Nairobi as a visiting lecturer. He also served as a
member of the Constitutienal ftgyig\jv Task Force of the Seventh Day Advenilst Church,
East Africa Union.

He is a senior legal professional with extensive experience in the Bar and on the Bench,
and with a nascent but gowing interest il academia- He was admitted to the Roll of
Advocates 38 years ago, and has sgrved as judge of KroyCs two Superior Courts for
about 13 years.

He is cuuently, the Presiding Judge of the Court of Appeal at Kisumu and the Chairman
of the Judiciary Committee on Elections.

He has previously served the Judiciary as the Chairman of a Tribunat appointed by His
Excellency the President of the Republic ofKenya to investigate the conduct ofa Judge of
the High Court of Kenya; the Presiding Judge of the Family Division of the High Court at
Nairobi; and the Resident Judge, High Court ofKenya at Nakuru.

Before being appointed a Judge of the High Court, he was a legal practitioner in private
practice for twenty-five (25) years, engaged in civil and criminal litigation as well as
conveyancing matters. During that period, he was also a judge at the Nakuru Agricultua.l
Show Trade Stands from 1985 to i990.

His contribution led to boosting of the Agricultural Society's Show activities and as a
reward the Kenya Farmers Union sponsored him and others to attend the Royal
Agricultural Show in the uK in 1989. He also served as the Chairman of the Rift Valley
Law Society.

Justtce and lzgal lfairs Commi ee Report on Appointment olChiefJustice ofthc Republic of KeDr October 2016
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The nomi',ee has a sfrong tack record both in the Judiciary and private practice, where he
successfirlly served bottr as a professional and a leader. He is exposed to mauy different
facets of law, varied working environments, people, and communities Eraking him a weil-
rorinded individual.

As the Resident Judge of the High Court at Nakun:" He was the Chairman of Court Users,
Committee, which regularly met and resolved bottlenecks in regard to the expeditious
disposal of cases.

He was extensively involved in the welfare of prisoners as demonstated by several visits
to Nakuru Main Prison and Naivasha Maximrun Prison to check on the welfare of
prisoners and remandees. In 20i0 he resolved a potentially explosive hunger stike that
had been staged by prisoners a:rd remandees in protest againsf 1[s manner in which they
were being handled by certain Magistates and a Judge. Had the sfike succeeded, it would
have caused substantial damage to public confidence in the Judiciary. On a subsequent
visit to that prison by the Court of Appeal Judges, the prisoners and remandees
commended him and his actions to those visiting Justices.

ln 1[s a.lministr6tion of justice, he realized the need for the taini.ng of Chiefs, Assistaat
Chiefs, and Village Elders as the fust ports of call by victims of sexual offences and on
the handling of evidence on sexual offences. He obtained World Banl< fuuding, and got
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Both in legal practice and on the Benc[ the nominee has made a simificant contibution
to local aud international jurisprudence as demonstated ia the A-nguka Julie Ward Choge
and Mohammed Harshi Cases, among others detailed herein below. About tweoty five
(25) of his judgpents have beeu reported by the National Council for Iaw Reporting and
many more are pending publication.

He has demonstated superior legal capability while defending landmark criminal cases

such as the Choge Murder Case, which ran for two yea$ up to the Court of Appeal; the
Anguka Case (in relation to the Ouko Mwder); and the Julie Ward Murder.

The Committee observed that the nominee has a proven shategic judicial and
orgqnizatisnal yalue{riven leadership and focus.

As the Presiding Judge of the Court of Appeal, Kisumu. He serves 14 Counties with a
total of 26 Judges of High Court, Environment and Land Court as well as Employment
and Labour Relatioos Court Between October 2014 and June 2016, which is the period
under which served in that statioq the Court disposed a total of lJ00 appeals and
applications.

The nominee is the chair of the Bar-Bench committee of the Kisumu court of Appeal, as

well as the Chair of the Court Users' Committee. Under his ieadership, the relationship
between the Bar and the Bench was temendously enbanced with more advocates now
taking pauper briefs.



The nominee is an accomplished tainer and facilitator, yyl6 has facilitated several
capacity-building sessions at the Judiciary Training kstitute; the Law Society of Kenya's
continuous Legal Education (cLE) workshops; as well as seminars and conferences at
other institutions. He is also a visiti::g lecturer at the University ofNairobi.

In Cornmunity service and probono, activities, he has been supporting Moi Children's
Home since the 1980s and St. Bamados Children's Home, Nairobi sioce 1996. He has 616
continues to educate orphaas and disadvaataged chil&en, some of whom he has zupported
up to University level. He has helped build Churches at Mwereni ia Kinango area of
Kwale County; Yumbuui in Mutito Andei; Mutituni ir Machakos County; Simerero in
Siaya County and others in Nakurq Nyamira and Kisii Counties. h private practice; I
gladly handled several pro-bono briefs.
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over 100 Chiefs, Assistant Chiefs and Village Elders taioed. The Judges and Magistates
Vetting Board co--ended him for that action and for taking steps to decongest prisons ia
his region.

As Chairman of the Judiciary Committee on Elections (JCE),the predecessor of Judiciary
working cornmittee on Election Preparations and after disposal of the election petitions
and appeals arising from the 2013 General Elections, pruswrnt to Article 10 of the
Constitution, the corrmittee observed that he brought together all the Judges and
Magistrates who had heard those petitions and appeals; all the govemment imtitutional
stakeholders; representatives from the Law Society of Keny4 representatives from
political parties in Kenya; as well as representatives from Civil Society Organizatis6s sDal

obtained their views on electoral law reform and issues which should be addressed for a
seamless electoral dispute resolution after the 201 7 General Elections.

The Commiuee observed that in May 2012 to August 2015, he served as Vice-Chairman
of the Judiciary Working Committee on Election Preparations (JWCEP).The fWCEp was
set up by the Hon. Chief Justice and tasked to liaise with other stakeholders in the conduct
of elections and to advise the Judiciary oD how to efficiently aad expeditiously deal with
the numerous election-related disputes then anticipated to arise from the 2013 General
Elections. He chaired over 50 cornmittee and stakeholder Meetings; facilitated 5 taining
sessions that equipped the Judges and Magistates with skills and knowledge for the
expeditious and competent determination of election petitions and appeals. Under his
leadership, the Judiciary successfirlly determined 192 election petitions (including the
Presidential Petitions) and 84 appeals (a totd of 276 matters) within the timefiames set out
in the Constitution.

I



4. The Petition and objection to the appointrent by Mr. Samson Ndenderu Kigamba
lacked merit because ttre nominee obtained the stay orders on behalf of his client (the
Defendant) and fi:rther 15u1 fis ssminee owed no duty of care to the petitioner who
was the plainffi in the matter.

5. The Petition and objection to the appointnent by the residents of Ainamoi
Constituency lacked merit because the nominoe properly exercised his lar;,ftI judicial
discretion to reduce the charge against the accused from murder to manslaughter.

6. The petition and objection to the appointrnent by Mr. Edward Kings Onyancha Maina
lacks merit because Mr.Maina's appeal was properly dismissed for being filed out of
time.

Jwtice and l*gal Afairs committee Report on Appoinhe ofckefJustice ofth. Repubtic of Keiln october 2ot6

72 Findings
A-fter conducting the approval hearings, the Committee made the followirg findhgs;

L Hon. Justice David Kenani Maraga has the requisite qualifications and vast experienc€
in the Judiciary which qualiEes him f61 3pp6115ent to the position of Chief Justice of
the Republic of Kenya-

2. Hon. Jutice David Kenani Magar4 according to the records and information availed
t6 ffig Qsmmittec, has never 566a implicated in any issues that 6ay lead to a
conclusion of lack of integrity on his pat

3. The candidate exhibited impressive knowledge of topical issues including
demonstrated understanding of administation and management principles required to
address the challenges facing the Judiciary. The nominee exhibited a proper
understanding of the doctine of separatiou of powers which requires the three
branches of govemment to exercise their powers in a manner that respects their
respective constitutional territories while upholding the rule of law and the principle of
checla and balances.

25



8.0 RECOMMENDATION OF TIIE COMMITTEE

THAT Pursuant to .Article 166 (1) (a) of the constitution of Keny4 the public Appointnents
(Parliamentary Approval) Ac! 201 I and standing order 216 (5) (f) of the National Assembly,
the Committee recommends tla!

The House approves the nomination of Hon. Justice David Kenaui Maraga for
appoinfment by H.E the President efJustice of the Republic of Kenya.

Sign

H n. Samuel Chepkong'a, M.P

(Chairperson)

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

rd5,Dated this.. y of. ..2016
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Hon. Olago Aluoch, M.p.
Hon. Njoroge Baiya, M.p.
Hon. Boniface Otsiula, M.p.

AgSEXT

Hon. David Ochieng, M.p.
Hon. Kang'ata Irungu, M.p.
Hcn. lohn Njoroge Chege, M.p.
Hon. Kamoti Mwamkale William, M.p.
Hon. (Bishop) Robert Mutemi, M.p.
Hon. Sammy Koech, M.p.
Hon. Tom J. Kajwang', M.p.
Hon. William Cheptumo, M.p.

Chairperson

Vice Chairperson

Hon. Samuel Chepkonga, M.p.
Hon. Priscilla Nyokabi, M.p.

Hon. Benson Mutura, M.P.
Hon. Neto Agostinho, M.p.
Hon. Ben Momanyi, M.P.
Hon. Bitok Kirwa, M.P.

Hon. Charles Gimose, M.p,
Hon. Dr. Christine Ombaka, M.p.
Hon. Fatuma Ibrahim, M.p.
Hon. Florence Kajuju, M.p.
Hon. John M. Waiganjo, M.p.
Hon. Johana Ngeno, M.P.
Hon, Mohamed Abdi Haji, M.p.
Hon. Moses Cheboi, M.P.
Hon. Ndirangu Waihenya, M.p.
Hon. Paul K. Bii, M.P.

Hon. Peter Kaluma, M.P.

APAIOGY



SECRETARIAT

Mr. Abenayo Wasike
Mr. Ahmed Salim

Mr. Denis Abisai

Ms. Mugure Gituto
Ms. Clare Jerotich
Mr. Stephen Nyakuti
Mr. John Mungai
Mr. Moses Kariuki

MIN No.lLA.CJ .APP.1O 2016:- PRE LIMINA ES

The minutes were confirmed as follows;

Meting held on 13m october 2016 at 10.00 a.m. was proposed by Hon. Fatuma Ibrahim
and seconded by Hon. Florence Kajuju, M.p

Meting held on 11h october 2016 at 10.00 a.m. was proposed by Hon. Moses cheboi
and seconded by Hon.Ben Momanyi,M.p

MIN No.lLA.Cl ,APP,12I 2016:- ADOPTTON OF TH REPO ON THE
VETTING OF JUSTICE DAVID KENANI MARAGA
FOR APPOINT M ENTTO HE POS ITION OFTHET
CHI F JUSTI EOFTH E REPUBL IC OF NYA

The committee considered the report, word by word, and it was confirmed that the
report represents the committee's deliberations, views and flndings. The report was
unanimously adopted, with a recommendation that the House approves the nomination
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Clerk Assistant I
Clerk Assistant III
Legal Counsel

Legal Counsel II
Researcher
Audio Officer
Audio Officer
Sergeant-at-arm

The chairperson called the meeting to order at 4.10 p.m. with a word of prayer from
Hon. Ben Momanyi, M.P. The chairperson introduced the agenda of the meeting;
confirmation of the minutes of the previous meeting and the consideration of the report
on the vetting of the nominee to the position of the chief Justice of Kenya, Justice
David Kenani Maraga.

MrN No.JLA.CJ'APP.11/2016:- coNFrRMATroN oF THE MTNUTES oF
THE PREVIOUS MEETING



of Hon. lustice David Kenani Maraga for appointment by H.E. the president as chief
Justice of the Republic of Kenya.
The adoption of the report was proposed by Hon. Ben Momanyi, M.p and seconded by
Hon, Bitok Kinara, M.P

lUtl wo.:tl,O.APP.rS /2016} AD]OURNMENT

The meeting was adjo rned at ten minutes past five otlock.

Signed

Chai rperson)o h+{fi. rotF
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Horr. Bitok Kirwa, M.p.
Hon Charles Gimose, M.p.
Hon. David Ochieng, M.p.
Hon. Dr. Christine Ombaka, M.p.
Hon. Fatuma Ibrahirq M.p.
Hon. Florence Kajujq M.p.
Hon Kang'ata Irungu, M.p.
Hon John M. Waiganjo, M.p.
Hon. John Njoroge Chege, M.p.
ylon- ;sfuana Ngeno, M.p.
Hon. Kamoti Mwarnkale WiIIiam, M,p.
Hon. Mohamed Abdi Haji, M.p.
Hon. Moses Cheboi, M.p.
Hon. Ndiraugu Waiheny4 M.p.
Hon. PauI K. Bii, M.P.
Hon. Peter Kalum4 M.p.
Hon. @ishop) Robert Mutemi, M.p.
Hon. Sammy Koech, M.p.
Hon. Tom J. Kajwang', M.p.
Hon. William Cheptumo, M.p.

APOLOGY
Hon. Olago Aluoch, M.p.
Hon. Njoroge Baiya, M.p.
Hoo. Boniface Otsiul4 M.p.

SEC RET
Mr. Abenayo Wasike
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I\zIr. Denis Abisai
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Ms. Mugure Gituto
Ms. Clare Jerotich

Mr. Stephen Nyakuti
Mr. John Mungai
Mr. Andrew Jumrnne
Mr. Moses Kariuki
Mr. Sranley Lagat

Legal Counsel II
Researcher

Audio Officer
Audio Officer
Sergeant-at-arm

Sergeant-at-arm

Sergeant-at-arm

MIN No.JLAl .APP.07t20t6 PRELIMINARTES

The chairperson called the meeting to order at 10.00 a-m. with a word of prayer from Hon.
@ishop) Mutua Mutemi, M.P. The chairperson intoduced the agenda of the meeting; the
vetting of the nominee to the position of the chief Justice of Keny4 Justice David Kenani
Maraga- The Chairperson reminded Members that in line with the Committee,s resolution duing
the previous meeting, the vetting will take around two hours, and that Members will confine
themselves to questions relevant to the suitability or unsuitability of the nominee as per the
vetting stucture and questions filed for reference.

MIN No.JLA./C J.APP.08/2016:- APP OVAL GOF JUSTICE DAVID
GA FOR TIfi, P ON OF TIIE

JUSTI OF TI{E REPUBLIC OFKEI{YA

The Committee interacted with the nominee on a number of issues. Some of the issues raised and
responded to include the following:

On the vision of the nominee for the 2lst century Judiciary:
1. He stated that his vision arises from the experience in practice and as sitting as ajudge.

He i-oformed the committee that in practice he noted a lot of shortcomings. For example
cases which drag on for years. He stated that a backlog of cases has aa effect on the
investrnent, business and the economy as a whole. Therefore his vision is to eriminate
backlog.

2. He also stated that he is looking forward to ensure that judicial officers and the entire
judiciary staff to work together as a team to serve litigants before them and understand
that they are there to serve citizens-no leader ca.n succeed if he doesn't carry statr with
him.

3" Digitization of records and automation of the proceedings ofthe court is also one of the
things he is looking forward to implement.
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On Corruption in the judiciary, he stated that

It has permeated iato all the sectors in Kenya and the judiciary is not aa exception. He
explained that comrption in the judiciary is both rear and perceived because those who
lose cases sometimes develop a negative notion against the integrity ofthe judges.

The JSC relies on the office of the ombudsman to receive complaints from the public and
which is c,rrently headed by a chief maFstate. He proposed that it should be led by a
judge, retired or serviog with its own secretadat and investigating officers.

On the periodic vetting ofjudges and magistrates, he stated that;

He does not agree with that idea as, in his opinion, it would create fear among judiciar officers.
He believes that we don't need to have vetting on a regular basis and that the JSC can do the job
through strong intemal mechanisms.

on the Judiciary issuing injuuction against parliament and the Executive, he stated that;
1 . AJI orgaos ofthe govemment are accountable to the people.
2- All arms of govemment should respect each other a.nd have d.iarogue to avoid conflicts.
3" The courts have no jurisdiction to stop parliament fiom legislating
4' On disciplinary issues r.rnder article 165, Parliament sits in a quasi-judicial process which

requires a fair heariag.
He stated that the cases before the judiciary are often where tle petitioner feels that he has
not being given a fair hearing.

on the rights of accused penons for serious crimes such as terroris, and in Iight with
protection of familie5, fair hearing and despite the fact that those found guilty siould be
accountable for their crimes, he stated that;

In crimioal cases there ale several factors that the court must take into consideration with regard
to criminal procedure. The courts are not iavolved with people who are brought before them by
the police. However, on exha-judicial k lings, if we don,t adhere to the law there w r be
problems.

On the extreme religious beliefs and the rights of women, he stated that;

1. He asserted that he was a cbristian living in Kenya and working in the judiciary.
2. He was uot a fanatic and that he respects other peoples, rights.
3. Kenyars have a constitution with an elaborate b r of rights and his duty is to ensure that

all people from all rerigions have their rights protected as provided for under the
constitution but as long as they do not hterfere with the rigbts of otier people.
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4. He is a liberal thinker-

On death penalty he stated that the court cannot legislate and the abolition of death penalty is
not something that the judiciary can do, it is a fiurdamental issue that should be dealt with by
Parliament.

On the lack of landmark decisions on issues of public interest that should be done by the
Supreme Court on issues such es homosexuality, abortion among other relationships, he
stated that;

l. The court is where the tire meets the road and Acts passed by Parliament cr''''ot deal with
every situation and that when the court is faced with a situation where there are no
express provisions, wirhin the framework of that provision in questiorg the courts can
come up with principles which can be applied.

2. Where the courts have gone too far, this has been ovem:led by parliament through
legislation.

on American jurisprudence, with regard to the American system where with the realism
school of thought the law is not ciear until it is pronounced by the court.

He declared that he subscribes to the sociological school of thought that is within the social
cotrtext atrd does not agree with the American school of thhking on the same.

On ADR in criminal cases; he stated;
1. ADR may be allowed only in minor cases.

2. May recommend reconciliation in misdemeanors.
3. Felonies canaot be subjected to ADR or reconciliation

On his ruling in the Kiambaa Church case; he stated that;

l. Even in the judgment he agonized on what had been done in that case, anyone with
human feeling could feel the impact of what happened to the bumt church.

2- As a judge, he stated that he cannot decide cases on emotions and evidence placed before
him could not find a conviction due to poor investigations.

3. The judiciary is not the only player in the justice system. As the chairperson of the
National council of Access to Justice, he will propose that MPs have a representative to
the Council.

on the issue of lawyers who are commissioners of JSC being allowed to practice before
judges and magistrates appoiuted by them, he said that;

4
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This is an i55us \,r'hisfu has feen discussed at the JSC but the chief Ju.stic€ has no powers to make
thc decisions. There is need to discuss and fiDd a way forward ald if it requires amend,ents to
the law then he wiII not hesitate to propose the relevant amendments.

O]}JECTIONS AGAINST TIIE NOMINEE

Ou a petition by Samson Ndenderu Kigamba Esquire:
' wtrere the petition areges that as a resurt of the stay order by I\rIr. Maraga when lvfr.

Maraga was acting for the defendan! the comprainant who was then the ptaioti-ff to"t u,
engine, the nominee reported that he was acting in under for and in the best interests of
his client, and not the petitioner. Not only tha! he stated that he has never been
surnmoned by the disciprinary commission or the Law society of Kenya on this issue as
alleged by the petitioner.

On a petition by Edward Kings Onyancha Maina:
. Where the petition alleges, a"'61g others, that I\21r. Maraga caused backlog of cases, he

stated that the complainant fired a notice of appeal application out of time. The other side
applied to strike it out. The application was dismissed. J[g asminge therefore does Dot
undersrand how ttrat can cause a backlog.

On a petition by Residents of Ainamoi Constituency in Kericho County:
The petitioner aileges that the judge was not respecfi to the fam y ofthe deceased persons, and
that he reduced the accusation against the accused from a capital nature to mamlaughter. Io their
view, there was suffi-cient evidence to sustain a sentence of murder.

l' The nominee stated that the state I ed a notice of appeal, a,,d the appeal has not been
decided. The matter is sub-Judice.

2. It is an unfortu,ate case and that before the Judges and Magistrates Vetting Board he was
accused of tribalism because tre accused was a Kisii rike the judge himseif. This was
however dismissed by the vettiag board.

3. The nomings Iifther stated that the accused person was not known to him personally.
4. He was dealing with two defences; self-defence and provocation. Serf-defeDse is an

absolute defence. In dismissirg the defence of seH-defense, the judge reported that if the
arcused wanted to disarm ttre person, he should have shot them elsewhere to immobilize
the person' That statement was not because the judge was insensitive, but he was in the
consideration of the facts.

5



5. He reported that he does not at ail subscribe to exha-judicial killings and that he deal with
cases on the evidence aad the law. That was the case when he admitted tre second
defence ofprovocation which led to the charge ofman<laughter.

MIN No.JLA. CJ.APP.09 /2016- COMMII'IEE'S OBSERVATIONS AND FTNDINGS

The Committee having conducted the approval hearing, made the following observations and
Fhdings;

1. That Hon Justice David Kenani Maraga had the requisite qualifications and vast
experience in the Judiciary.

2. Thal. according to the records availed to the public service commission and the
committee, Justice David Maraga is not involved in any issues that may lead to his
lacking integrity.

3. That the candidate exhibited impressive knowledge of topical issues including those
touching on administration, managemeDt and chailenges that he will need to address to
implement the Judiciary transformation framework

4. That the nominee, according to the best of the lcrowledge of the committee, has rot been
convicted ofany offence wittr regard to contavention of Article 75 ofthe constitution.

5. Hon. Justice David Kenani Maraga has the requisite qualifications and vast experience io the
Judiciary which qualifies him for appointnent to the position of Chief Justice of the Republic of
Kenya.

6. The Petition and objection to the appointuient by Mr. Samson Ndenderu Kigamba lacked merit
because the nominee obtained the stay orders on behalf of his client (the Defcndant) and further
ttrat the nominee owed no duty of care to the petitioner who was the praintiff in the matter.

7. The Petition and objection to the appointment by the residents of Ainamoi Constituency lacked
merit because the nominee properly exercised his lawful judicial discretion to reduce the charge
against the accused Aom murder to manslaughter.

8. The petition and objection to the appointrnent by Mr. Edward Kings Onyancha Maina lacks merit
because Mr.Maina's appeal was properly dismissed for being filed out of time.

The committee also considered the attached curriculum vitae of the nominee and by majority
approved the nomination of Justice David Kenani Maraga for appointrDent by H.E. the president
as the ChiefJustice ofthe Republic of Kenya-

6
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TtLe meeting was adjourned at forty five minufss pasl twelve o,clock. The next sitting scheduled
for 4pm, l3e October 2016 at Committee Room 7, Parliament Buildiag.

Signed

(

Date ).sI .....,..|
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Hon. Samuel Chepkonga, M.p.
Hon. Priscilla Nyokabi, M.p.
Hon. Benson Mutura, M.p.
Hon. Neto Agostinho, M.p.
Hon. Ben Momanyi, M,p.
Hon. David Ochieng, M.p.
Hon. Fafuma Ibrahim, M.p.
Hon. Florence Kajuju, M.p.
Hon. Kanghta Irungu, M.p.
Hon. lohn M. Waiganjo, M.p.
Hon. Kamoti Mwamkale William, M.p.
Hon. Mohamed Abdi Haji, M.p.
Hon. Moses Cheboi, M.p.
Hon. Peter Kaluma, M.p.
Hon. (Bishop) Robert Mutemi, M.p.
Hon. Tom J. Kajwang', M.p.
Hon. William Cheptumo, M.p.

A lroLoGY
Hon. Olago Aluoch, M.p.
Hon. Njoroge Baiya, M.p.
Hon. Boniface Otsiula, M.p.
Hon. John Njoroge Chege, M.p.

ABJENI
Hon. Charles Gimose, M.p.
Hon, Dr. Christine Ombaka, M.p.
Hon. Bitok Kirwa, M.p.
Hon. Ndirangu Waihenya, M.p.
Hon, Paul K. Bii, M.p,
Hon. Sammy Koech, M.p.
Hon. lohana Ngeno, M,p.
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Chairperson

Vice Chairperson
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SE RETA

Mr. Abenayo Wasike
Mr. Ahmed Salim
Mr. Denis Abisai
Ms. Mugure Gituto
Ms. Clare Jerotich
Ms. Rehab Chepkilim
Mr. Moses Kariuki
Mr. Stanley Lagat

IN NDA NCE

Mr. Ezra Chiloba

Ms. Betty Sungura
Mr. Marjan Hussein
Mr. Osman Ibrahim
Ms. Jane Gitonga
Ms. Moses Kipkogei

Clerk Assistant I
Clerk tusistant III
Principal Legal Counsel
Legal Counsel II
Researcher

Audio Officer
Sergeant-at-arm

Sergeant-at-arm

cEo, IEBC

Dep. CEO, IEBC

Dep. CEO, IEBC

Director Finance, IEBC

M/P, IEBC

Legal Officer, IEBC

MIN No.lLA .cJ .APP.O2 12016:- CONSID TION OF THE IN ITUTE OFE

DIRECTORS OF KENYA BILL, 016

The committee considered the Institute of Directors of Kenya Bill, 2016. The committee
did not propose any amendmenE.

MIN No.Jl-A.CLApp.01/2O16:- PRELIMINARIES

The chairperson called the meeting to order at 10.50 a.m. with a word of prayer from
Hon. Robert Mutemi, M.P. The chairperson introduced the agenda of the meeting; as
consideration of the Institute of Directors of Kenya Bill, zoh6, consideration of the
vetting structure and questions for the nominee to the position of the chief lustice of
Kenya, and meeting with Independent Electoral and Boundaries commission
Secretariat.



MI N No.lLA.C'. APP.O3l2A 6:-

N No.J LA.C' PP.O4 I2016:- E G

JUSTICE OF KENYA

The committee, having received communication that Justice David Kenani Maraga,s
name was forwarded to the Nationar Assembry for approvar as the next chief rustice of
Kenya, considered the vetting strucrure in line with the public Appointmenb
(Parliamenbry Approval) Act and in line with known best practices and resolved that
during the vetting of the nominee which was scheduled for ttre t3h or oaolur'zoro,
Members will ensure that questions asked by any Member wiil not be repeated by
others and as much as possibre, the vetting shourd take around two hours, time.
Members also went through the memoranda submifted by the pubric in response to a
request by the Clerk of the National Assembly through the print media.
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MI I EP E
ELECTO AND BOUNDARIES coM MISS IONL
SECRETARIAT

The committee met with the secretariat of the Independent Electoral and Boundaries
commission (IEBC). It was noted that the meeting was arranged in response to a retter
by the IEBC secretariat requesting for audience. The Chief Executive officer of the IEBCgave a brief presentation to the committee on the Implications of the Election Laws
Amendment Act on preparations for 2017 Generar Elections. The committee, however,
asked the IEBC secretariat to meet the committee on Tuesday, l8th odobe;ioio *n"n
the secretariat will be more prepared.

The meeting was adjourned at forty five minutes past twelve odock.

MIN.No.JLA.CLApp.O6 /2016 DATE OF NEXT MEETING
The next meeting eld on Thursday 13h October, 2016 at 10.00 a.m.

Signed

(Chairperson)
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P. O. Bot 1tE42, N.{IROBL

STATE HOUSE

P.O. Box 4053G40100
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PRESIDENqY t9
EXECUTIVE OFFICEOF THE PRESIDENT

CHIEF OF STAFF AND HEAD.OF THE PUBLIC SERVICE

*- "Eff8nsVor.rx (r t )
[fi

JI.D

Tclcfr?hic AddEss
-fdcphon i +754-20-2,,a7 436

Rcf. Nc.

Deor

I$ildtiAt

Hon. ..lustin Muluri, EGH. MP

Speoker of the Notionol AssemblY
Pqrlioment Buildings
NAIROBI

fr/ofu1 C.

fb" V,J-r
CpWtv"tt't'v|r,L

+,*

'/

RE: APPROVAL OF APPOINIMENT . CHIEF JUSIICE OF KENYA

Reference is mode to the obove subject motier

Following interviews by the Judiciol Service Commission 1o fill the
Position of Chief Justice, ond the consequent selection of Dovid Kenoni
Morogo, I cltr now forwording the Nome of Hon. Mr- Justice Dqvid
Kencrni Morqp for considerotion ond opprovol by Porlioment os per
the requirement of Article 

,l65(1)o of the Constitulion of Kenyo 2010-

This will pove the woy for his oppointment by His Excellency the
President to be the Chief Juslice of Kenyo.

Y'ours

JOSEPH K. KINYUA, EGH

CHIEF OF STAF F AND HEAD O F PUBLIC SERVICE

Encl.
CC: Mr. Juilin Bundi, CBS

Clerk of the Notionol Assembly of Kenyo
Porlioment Buildings
}TAIROBI

o5!t r^t-

29th Seplem Is1,]\E@l,16Kcnya

I
I

i

**oy

s|"ke

I hove enclosed o copy of the letter conveying the decision by the
Judiciol Service Commission to-pick Hon. Mr. Juslice Dovid Kenoni
Morogo for considerotion for oppointment os Chlef Justice.
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Hon. Justin Muturi, EGH. MP
Speoker of the Notionol Assembly
Porlioment Buildings
NAIROBI

RE: APPROVAL OF APPOINTM ENI - CHIEF JUSTICE OF KENYA

HY
l{-
l!=

ffir\
6U/ EfV

Reference is mode to the obove subject motter.

Following interviews by the Judiciol Service Commission to fill the
Position of Chief Justice, ond the consequent selection of Dovid Kenoni
Morogo, I om now forwording the Nome of Hon. Mr. Juslice Dovid
Kenoni Morogo for considerotion ond opprovol by Poriioment os per
the requirement of Article ,l55(l)o of the Constitution of Kenyo 2010.
This will pove the woy for his oppointment by His Excellency lhe
President to be lhe Chief Justice of Kenyo.

I hove enclosed o copy of the letter conveying the decision by the
Judiciol Service Commission to pick Hon. Mr. Jusiice Dovid Kenoni
Morogo for considerotion {or oppointment os Chief Justice.

Yours

JOSEPH K. KINYUA, EGH

CHIEF OF STAFF ANB HEAD OF P LIC SERVICE

Encl.
cC: Mr. Juslin Bundi, CBS

Clerk of the Notionol Assembly
Porlioment Buildings
NAIROBI

f Kenyo

THEPRESIDENCY

EXECUTIV.E OFFICE OF TTIE PRESIDENT

CHIEF,OF STAFFAND HEAD OFTHE PUBLIC SERVICE
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REPIJBLIC OF KENYA
TdcpLoo., Nairobi 221221

e'"i. i$scEretasiar@udicia+ca,]c

Whca rcplyi::g plczsc quotc:

JSC. 1/4
htter of Ttansmittal

His Excellency Hoo. Uhr:ru Kenyatta, C.G.H.,
The President of the Republic of Kenya and Cornrnander-in-Chief
of tle Keoya Defeose Fotces,
Office of the Ptesideat,
Haraabee Housg
NATROBI.

Your Excellency,

RE:

TUDICIAL SERVTCE COl{}drsslcN
P. O. 8OX40048{0100

NAIROBI

22"4 September, 2016

.rh
U

STATE HOUSEffi
2 2 sEP 2016

SECRET REGISTRYR,ECEI\TED
NAIROBI, KENYA-

TH
F H

DA][D KENANI ]\,IARAGA

on behalf of the Judicial Setrrice Commission, I have the honour to forward to
Your Excellcncy, thc attach.f,oent coagzini.'g the tecosmeadation for the appointmeot to
the above stated office of Fron. Mr. Justice David Kenani Mata.gz National Identity
card No. 0330884 to be made by Your Excdlency subject to the approval by the National
Assembly in accot&nce with the Provisions of Article 166 (1) (a) of the constitution of
Kenya.

The Commission has undcrtakcn the process with utmost transpalency a-nd as per
the m:ndate confetred upon it by the constitution aad Judicial Serricc Acg 2011 and with
taagiblc patticipation of the soveteign people of Kcnya.

Thank you

Yours faithfuJly

t.Ji}v/"q qS.
Hon. Prof. Matgaret Kobia, PhD, CBS,

ACTING CI{AIRPERSON,
ILTDTCIAL SERVTCE COMMTSSION.



REPUBLIC OF KENYA

THE ruDI SERVICE COMMIS ION

P

RECOMMENDATION

One (1) post was declated vacant and subsequendy advertised by the Judicial Sewicc

Commission under Ad'rettisement No. V/No. 6/2016. Thirteen (13) applications wetc

rcceivcd and all the applicafrts wefe shoftListed 
. 
and called fot intewiews. Twclve (12)

candidates appeared fot interrtiews afld were intewiewed accotdirgly'

The Comrnission tecomrnended that:

Hon- Mr. Justice Dawid Kenani Maraga National Identity Card No. 0330884 be appointed

to the post of ChiefJustice of the Republic of Kcnya.

The detailed tcport of rhe tectuitrnent a::d selection ptocess is anaexed

COMMISSIONERg SIGNATURE

.>
1. Hon. Ptof. Margatet Kobia, PhD, CBS,

Acting Chairperson.

2. Hon. Emily Ominde,

Commissioner.
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3. Hon. Prof. Gitl,u Muigai, EGH, SC, Attotney Genetal

Commissioner.

4. Hon. Mr. Justicc M.A. Watsame, Judgc of Apped

Com:rrissioner.

5 Hon. Prof. Tom O. Ojieoda SC

Cornrnissiooct.

6. Hon. Ivfr. Justice A.O. Muchelule, Judge of the High Court

Commissiooct.

7. Hoo. Ms. Winne W. Guchu

Ccmmissionct.

8. Hon- Mr. ICpngetich Arap l(orit Bett

Commissionct.

9. Hoo- Metcy Mwarah Deche

Commissionet.

otaA}---

Hon. Mrs. AnneA. Amadi,

Q) "d Z-otL
Dated:
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REPUBLIC OF KF'NYA

THE IUDIC IAL SERVICE CO SSION

ANNEXTIIRE

TEE REPORT OF THE JIIDICIAL SERVICE COMMISSION OF KEI'IYA ON THE
RXCRUTTMENT AND SELECTION PROCESS FOR TEE CHIEF JUSTICE OF THE

REPIIBLIC OF KEI{YA

SUBMITTED TO HIS EXCELLENCY THE PRESTDENT OF TIIE REPUBLIC OF KENYA

oN 22ND SEPTEMBE& 2016

DATED 22ND SEPTEMBE& 2016

Page 1 of 7



INTRODUCTION

1. The Chief Justice / President of tle Supreme Court Hon. Justice Dr. Willy M. Mutunge, D

jur, E.G.H., S.E.G.H., retired on l6u June, 2016.

NOTICEOF VACANCY

2. Subsequently, the Judiciary declared the vacancy in thc Office of the Chief Justicc of the

Republic of Kenya pursuant to Section 3(I), Part II, First Schedule of the Judicial Service

Act No. I of?0ll.

3. Thereafter, on 17fi June, 2016 the Judicial Service Commission advertised the vacant position

oi Chi"f Justi." of the Republic of Kenya in accordancc with the provisions of Section 3,

Part II, First Schedule ofthe Judicial Service Act No. 1 of20ll.

4. The deadline set out in ths advertisement for submission of applications was 76 Juty, 2016 at

5.00 p.m. Howcver, subject to Gazctte Notice No. 4954 of 1'r July, 2016 declaring 7c July,

2016 a Public Eoliday (Idd - UI -Fitr) the deadline was extended to 86 July, 2016.

5. A total of thirtcca (13) applicants rcspondcd to ttrc advcrtiscrneot as follows:-

List of applicaats for ttre position of ChicfJustice:

S/1.{o. Name of Applicant I.D. / Passport No-
I Hon. Mr. Justice Alnashir R.M. Visram 10177186

Hon. Mr. Justice David Kenani Maraga 03 3 0884
3 Hoir. Justice Dr. Smokin Charles Wanjala 2093616
4 Hon. l.ady Justice Rosclyn Naliaka Nambuye
5 Hon. Itfr. Justice Amraphael Mbogholi Msagha 5468691
6 Ar69s10t
7 David Mwaurc Waihiga 1889015
8 Hon. Mr. Justice @td) Aaron Gitonga fungcra. 4826426
9 Philip Nzamba Kitonga 483 9950
10. Lucy Waria Juli[s 10252584
11. Hon. Justicc Prof. Jackton Boma Ojwang 7t12666
t2 Paul Andrew Kongani Udoto Kongani 20459152

Amb. Daniel Waisiko Wambura 10793375

Page 2 of 7
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REl'IEW OF A?PLICATIONS

6. Pu$uant to Part III, First Schedule of the Judicial service Acl20Ll the Judicial scrvice

cornmission at its mceting of 126 July,2016 reviewed a.ll the applications for completcness

and compliance with constitutional and statutory requirements and shortlisted six (6)

ca:rdidates as follows:-.

Shordisted Caudidatcs

The Comrnission,s meeting held on 14'h July, 2015 scheduled the six (6) candidates for

interview as indicated below:-

Schedule of iotcrview for shordisted caadidates

pursuint to section 9, Part III, First Schedule of the Judicial Service act, No. I of 2011,

the Commission published the names ofthe appticants and shortlisted candidates in the print

media and the Kenya Gazette. The shorttisted candidates were accordingly notified of the

dates of interviews.

7

8

Name of A licantS/No.
Hon. Mr. Justice Alnashir RM. Visramt
Hon. Mr. Justice Amra Mbo Ii
Hon. Mr. Justice David Kenaai3

Phiti Nzamba Kiton4
Hon. Lad Justice Rosel Naliaka Nambu

Hon. Justice Dr. Smokin Charles W alaan6

SA{o. Name of Applicant DaylDate of Interview Time for the
Interview

I Hon. Mr. Justice Ahashir R.M.
Visram

Monday
29t812016

9.00 a.m

2 Hon. Mr. Justice Amraphael Msagha
Mbo li

Tuesday
3018D016

9.00 a.m.

Hon. Ilr. lustice David Kenani Wednesday 31/8/2016 9.00 a-m.

4 ?hilip Nzamba Kitonga Thursday
U9n016

9.00 a.m

Hon. Lady Justice Roselyn Naliaka Friday
L19120t6

9.00 a.m.

6 Hon. Justice Dr. Smokin Charles

Waniala

Saturday
319D0t6

9.00 a.m.

?.

5

3

Maraga

5

Nambuye
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10. The criteria used to evaluate qualifications of individual applicants is provided undcr Part V,

First Schedule ofthe Judicial Service Act, No, 1 of2011.

11 On the 296 August, 2016 trc ltrgh Court Constitrtional Petition No. 314 of 2016 ordered

that the Judicial Service Commission re-consider all applicalts who had not besl shortlisted

for the position ofChiefJustice.

12. Following the abovc ordcr which was served upon.the Comrnission on 296 Augus! 20 16, the

Commission at its meetiag held on ttre same day, reviewed the applications of applicants who

had not been shortlisted aud resolved that they all be invited for interview.

13. The interview schedule was a accordingly revised to include all applicants as follows:-

Revised interview Schedule for the position of ChiefJustice:

s,t{o Name of Applicant I.D. I
Passport No.

DaylDate of
Interview

Time for tbe
Interyiew

I Hon. Mr. Justice Alnashir RM-
Visram

101771 86 Monday
29/8t20r6

9.00 a-m.

z Hon. Mr. Justice Amraphael Msagha
Mboeholi

5468691 Tuesday
3018D015

9.00 a-m

3 Hon. Mr. Justice David Kenani
Maraga

0330884 Wednesday
1118n016

9.00 a,m

4 Philip Nzamba Kitonga 483 99s0 Thursday
u9n016

9.00 a.m

5 Hon. Lady Justice Roselyn Naliaka
Nambuye

0213314 Friday
a9D0t6

9.00 a.m

Hon. Justice Dr. Smokin Charles

Wanlala.
20936r6 S aturday

3/9t20rc
9.00 a.m.

1 Pau[ Andrew Kongali Udoto
Kongani

Mo ay 51912016 9.00 a.m.

8 Hon. IvIr. Justice @td) Aaron Gitonga
fungera.

Tuesday
6/9D0r6

9.00 am

Amb. Daniel Waisiko Wambura 1079337 5 Wednesday
1/9D016

9-00 a.m

David Mwaure Waihiga 1889015 Thursday
u9n0t6

Page 4 of 7
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I1. Hon. Justice Prof Jacklon Boma
Oiwang

-71t2666 Monday
lzt9n0r6

9.00 a.m

12. Lucy Wanja Julius 10252584 Tuesday
131912016

9.00 a.m.

t3 Prof. Makau Mutua A1595101 Wednesday
141912016

9.00 am.

14. The candidates were accordingly notified and tlc revised interview schedule published in fhe

print media and Kenya Gazetle.

15. Candidate No. 10 on the revised interview schedule David Mwaure Waihiga wrote to thc

Commission withdrawing his caadidatue.

16. Candidate No. 11 (IIon. Justice Prof. Jacl:ton Boma Ojwang) was rescheduled to Thursday

156 September, 2016 subject to Gaz.ette Notice No. 7315 dated 96 September, 2016 which

declared l2s September, 20i6 a public holiday (Idd-Ul-Adha).

17. The total number ofcandidates who appeared for interview was twelve (i2).

18. The intervicws were conducted between 296 August and 156 September,. 2016 at thc

Supreme Court Library.

19. Thc Coro.crission excrdscd due diligcncc and cootactcd thc folloving vctting bodics for

con6dential rcports on thc caodidates; I(enya Rcvcnuc Authority, High Education Loans Board,

Law Socicty of Kcoy4 Dircctoratc of Criminai Investigatioo, Advocatcs Cooplains

Commissio4 Ethics aad Aati Cotuption Commissioo aad Nztional Iotdligcncc Servicc"

Membcrs of the public '*,qe also inyitcd to submit aoy infometioa of intcrcst oo a.ny of thc

caodidatcs. Sevcral complaints / infotrnation v,crc rcccivcd ftom tbc meobcts of thc pub)ic

. Thcy wcrc admitted, ptocessed and forw"ardcd to thc rcspccdve caodi&tcs fot tcspoosc. Thc

particular caadidates rcsponded and the rcsponscs saErc wcre considcrcd in cvaluating ead

oomiaating thc bcst caadidrtc for thc position.
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NOI\flNATION

20. At the conclusiou ofttre exercise and pursuant to Article 166(1)(a) and Article 172(1) (a) of
the constitution ofKenya as read with section 14, part v, First schedule of ttre Judicial
Service Act, No, 1 of 2011 the Judicia_l Senice Commission recommends Hon. Mr.
Justice David Kena.ni Maraga Judge, Court of Appeal National Identity Card No.

0330884 for appointnent as ChiefJustice ofthe Republic ofKenya.

COMMISSIONERS

l. Hon. Prof. Margaret Kobia, PhD, CBS,
Acting Chairperson.

2. Hon. Emily Ominde,
Commissioner.

3. Hon. Prof. Githu Muigai, EGH, SC, Anomey General
Commissioner.

4. Hon. Mr. Justice M.A. Warsamc, Judge of Appcal
Commissioner.

5. Hon. Prof. Tom O. Ojienda, SC

Commissioner.

6. Hon. Ir&. Justice A.O. Muchelule, Judge of the High Court
Comm ioner.

7. Hon. Ms. Winnie W. Guchu
Commissioner.

8. Hon. Mr. Kipngetich Arap Korir Bett
Commissioner-

9. Hon. Mercy Mwarah Deche

Commissioner.
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SECRETARY / CHIEF REG TRAR OF TEE JI]DICIARY

Hon. It{rs. Anne A. Amadi, I\UN""N
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PRESIDENCY lL

I}[IdIItrI

]iAI]O\AL ASSEMBLY
RECEIVED

i t' jr l:.r lI{D

SPEA.[.JR,S L,f t TCE
P, D. Bot 4!8.12, NAIROBL

29th Seplem $sy,|Br@|6Kenya

dA

T 3|,il
EXECUTIVE OFFICE OFTHE PRESIDENT

CHIEF OF STAFF AND HEAD.OF THE PUBLIC SERVICE

STATE HOUSE

P.O. Box 4053G{0100
**'3ryg"ff g'Vor.rx 

1r r I
t#

T..lcgrlphic AddrEs.

T A cpb)ng. +2:4-ZO-ZZX7 43 6

Rcf. No

Hon. Justin Muluri, EGH. MP

Speoker of the Notionol AssemblY
Porlioment Buildings
NAIROBI

Deor llp,.. v*,-{.,"

rr/ofu/ C-

'/

Catnl'*tuttt,
+* t4ateQwtl

'/'"(

(6

RE: APPROVAL OF AP POINTMENT . CHIEF JUSTICE OF KENYA

Reference is mode to the obove subjecl motier

Following intervlews by the Judiciol Service Commission to fill the
Position of Chief Juslice, ond ihe consequent selection of Dovid Kenoni
Morogo, I om now forwording the Nome of Hon. Mr. Justice Dovid
Kenqni Morogo for considerotion ond opprovol by Porlioment os per
the requirement of Article 

.l66(l)o of the Constitution of Kenyo 2010.

This will pove the woy for his oppointmenl by His Excellency the
President to be the Chief Justice of Kenyo.

I hove enclosed o copy of the leiter conveying the decision by the

Judiciol Service Commisslon to pick Hon. Mr. Justice Dovid Kenqni
Morogo for considerotion for oppointment os Chief Justice.

Yours

Encl.
CC: Mr. Justin Bundi, CBS

Clerk of the Notionol Assembly of Kenyo
Porlioment Buildings
NAIROBI

20... _.....

S

JOSEPH K. KINYUA, EGH

CHIEF OF STAFF AND HEAD OF PUBLIC SERVICE
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SCHEDULE
[Section 6(8).]

Notes:

a) This questionnaire applies to appointments to public office
arising by or under the Constitution or any other law where
parliarnentary approval is required.

b) The questionnaire shall be used by the relevant parliarnentaqr
comrnittee to vet a nominee appearing before ttre comrrrittee in
tJre process of parliamentary approva-l.

c) The questionnaire shall be frlled and submitted by the
nominee to the relevant parliamentaqr comrnittee tlrrough the
Clerk of the relevant House of Parliarnent on or before a date
set by the committee.

d) The submission of false information in the questionnaire is arr
ollence and may result in prosecution.

e) Any form of canvassing by a. nominee shalt lead to
disque lification.

f) The nominee must answer a-ll the questions.

1. Name: DAVID KENANI MARAGA...

2. Position: CHIEF JUSTICE OF THE REPUBLIC OF KENYA......

CRITERIA FOR VETTING/APPROVAL OF NOMINEES FOR
APPOINTMENT TO PUBLIC OFFTCE BY PARLIAIT ENT

OUESTIONNAIRE



4. Date of Birth: lzlOLlLgSL IN BOSOSE VILLAGE OF.
NYAMIRA COI'NTY

6. Daytime phone number: O72L a44 844

7. Mobile phone number: O72L a44 a44

9. ID Number: O33O883

11. Nationality: KENAYAN

2

12. Postal Address: P.O. BOX 7OO-{O517

5. Marital Status: MARRIED WITH THREE CHILDREN.

8. Email Address: dkrnamga@mail.com...

10. PIN Number: AOOO2243O3V...........-

I

I



13. Town/City: NAIROBI

14. Knowledge of Languages: EKEGUSII, KISWAHILI and
ENGLISH

15. Education: (List, in reverse chronological order, each
universit5r, college, or any other institution of higher education
attended and indicate, in respect of each, tJre dates of
attendance, academic award obtained, whether a degree was
awarded, and the dates on which each such degree was
awarded).

1. MASTER OF LAWS
OF NAIROBI;

(LLM )-2O 1 O--2O L2-VNTVERSTTY

2. DIPLOMA IN LEGAL PRACTICE-L977-I97A_KENYA
SCHOOL OF LAW;

3. BACHELOR OF LAWS
OF NAIROBI;

(LLB) L97 4-1977-UNTVERSTTY

4. EAST AFRICAN ADVANCED CERTIFICATE
EDUCATION_L972-L973_KISII HIGH SCHOOL;

OF

5. EAST AFRICAN SCHOOL CERTIFICATF._L968-L97 I;

6. CERTTFTCATE OF pRrMARy EDUCATION (CpE) -1961-1967_STRONGA D.E.B PRIMARY SCHOOL.

3
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Employmeut Record: (List in reverse chronological order all
government agencies, business or professional corporations,
companies, firms or other enterprises with which you have
been a-fflIiated as an ofhcer, director, partner, proprietor,
employee or consultant)

L.2OLL TO DATE-JUDGE OF COURT OF APPEAL;

2.2OO3 TO 2Ol1--JUDGE OF HTGH COURT;

3. 1999 TO 2OO3_PRIVATE LEGAL PRACTICE-MARAGA
& CO. ADVOCATES;

4. 1988 TO 1999_PRIVATE LEGAL
MARAGA & CO. N)VOCATES;

PRACTICE_BOWRY,

6. I97A TO I979-LEGAL ASSISTANT-JONES & JONES
AD\IOCATES.

16. Honours and Awards: (List any scholarships,
fellowships, honora5r degrees, academic or professional
honours, honorarlr society memberships, rnilitary awards and
any other special recognition for outstanding service or
achievement and in respect of each, state the date of award
and the inslitution or organization that made the award).

17. Professional Association (where applicable): (List at1
professional associations of which you a-re or have a member

4
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ADVOCATES;

i

i

I

I



I

a) KENYA MAGISTRATES & JUDGES ASSOCIATION-2OO3
TO DATE;

B)LAW SOCTETY
RIFT VALLEY
1978 TO DATE;

KENYA_ 1 987- 1989-CHAIRIUAN_
SOCIETY_MEMBERSHTP TROM

OFC) MEMBER_CHARTERED INSTITUTE
ARBITRATORS-LONDON-2O 13 TO DATE;

18. Memberships: (List all professional, business, fraternal,
scholarly, civic, charitable or other organizations, (other ttran
those listed in response to Question 16) to which you belong
or have belonged).

a) RIF"[ VALLEY SPORTS CLUB;

b) ELDER NATROBI CENTRAL SEVENTH-DAY ADVENTTST
CHURCH;

19. Published lFritings: (a) List the titles, publishers and
dates of books, articles, reports, letters to the editor, editorial
pieces or other pub[shed materia-ls you have authored or
edited.

5

and give any positions held and the respective dates when
each such position was held).

I OF
LAW

c) ADVENTIST MEN ASSOCIATION-NAIROBT CENTRAL
SEVENTH.DAY ADVENTIST CHURCH;



a) NUMEROUS JUDGMENTS IN THE COURT OF APPEAL-
2011TO DATE;

b) CHAPTER ON "scruting in Electoral Dbputes: A Kenyan
Judicial Perspectiue,'tN THE BOOK: 'Balancing the Scales
of Electoral Justice: Resoluing Dbputes from the 2013
Elechons in Kenya and tLte Emerging Juri-spruderrce-'
EDTTED BY DR. COLLINS ODOTE AND DR. LINDA
MUSUMBA; FEBRUARY 2O16;

c) NUMEROUS JUDGMENTS IN HIGH COURT-2OO3 TO
20LL;

d) PAPER ENTITLED-"Dlectoral Dispute Resolution: The
Kengan Experiencd' PRESENTED TO THE ZANZIBARI
J(IDGES AND MAGISTRATES WORI(SHOP ON
ELECTORAL DISPUTE RESOLUTION PROCESS HELD AT
MELIA BEACH HOTEL ON THE 14TE AND 15TII APRIL
2015;

et PRESENTATION MADE TO THE JOINT SUPREME
COURT AND COT'RT OF APPEAL JUDGES CONFERENCE
IN NANYUKI ON "The Internationallg Accepted Speclal
and Limtted Jurisdiction in Electlon Dispute{-
DECEIIBER 2OL4;

0 PRESENTATION ENTITLED "Maitime Secuitg: Tial of

Hracg Cases in Kengd MADE TO THE INTERNATIONAL

INSTITUTE FOR COUNTER-TERRORISM CONFERENCE

ON "LAW & SECURITY: A PERSPECTNE FROM THE FIELD

AND BEYOND" HELD AT THE INTERDISCPLINARY

CENTRE IN HERZLIYA, ISRAEL FROM 3OTII JUNE TO

zIlD JULY 2OI3. THIS FOLLOWED MY LEADING

JUDGUENT IN ATTORNEY GENERAL V. MOIIAMUD

6
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MOHAMMED IIARSIiT & O?fIERS, CRA NO. 113 OF

2O17---htlg 2O73;

g) MASTER OF LAW--(LLM) THESIS-"The Implication of
Article 216l of the Kenya Constitution, 2OLO-
TTNwERSIIY OF NAIROBI-DECEMBER, 2O12;

h) PRESENTATION EIIITITLED: "Using Judicial Performance

Eualuations to Secure Judicial Independence and

Accountabilityi MADE TO THE INTERNATIONAL

COMMISSION OF JURISTS LAUTYERS' SYMPOSIUM

HELD IN MASERU, LESOTHO 4TH TO sTH MARCH

20LO;

i) PRESENTATION ON "Professionnl Integitg" MADE AT

COUNCTL OF LEGAL EDUCATION "PWIL _MASTER

SENSITUATION WORKSHOP" HELD TN NAKTIRU, IN

AUGUST 2OO9.

(b) Supply four (4) copies of any reports, memoranda or policy
statements you prepared or contributed in tJre preparation of
aly bar association, committee, conference or organization of
which you were a member.

SEE ATTACHED MUTAVA TRIBUNAL REPORT.

20. Public Oflice, Political Activities and AIliliations:



(a) List chronologically aly public offices you have held or are
cr:rrently holding, including the terms of service and whether
such positions were elected or appointed.

i)JIIDGE OF HIGH COURT-2OO3-2Ol1; and

ii) JUDGE OF COURT OF APPEAT.-2O11 TO DATE.

(b)List all memberships and oflices held in and services
rendered, whether compensated or not, to any political party
or eleclion committee. If you have ever held a position or
played a role in a political campaign, identi$r the particulars of
the campaign, including the candidate, dates of the campaign,
your tifle and responsibilitjes. Also include any linkage you
have to a political party at present.

i) JUDICIARY WORKING COMMITTEE ON
PREPARATIONS_VICE CHAIRPERSON_MAY
AUGUST 2015.
ii) JTTDTCIARY CoMMTTTEE ON
CIIAIRPERSON-AUGUST 2015 TO DATE.

ELECTION
20t2 TO

ELECTIONS-

(c) Have you ever been dismissed or otherwise removed from
olfice for a contravention of tJre provisions of Article 75 of the
ConsLihrtion?

NO

(d) Have you ever been adversely associated with practices
that depict bias, favouritism or nepotism in the discharge of
public duties?

8
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21. Deferred Income/Future Benefi.ts: (List the sources,
amounts and dates of a_11 anticipated receipts from deferred
income arrangements, stock, options, uncompleted contracts
ald other future benefits which you expect to derive from
previous business relationships, professional senrices, firrn
memberships, etc).

NONE

22. Outside commitment during service in oflice:
have any plans, com:rritments or agreements to
outside employment with or without compensation
your service in oflice? If so explain).

NO

(Do you
pursue
during

23. Sources of Income: (List sources and
income received during tJ:e calendar year
nomination and in the current ca_lendar year).

mounts of all
preceding yor:r

a) NET SALARY PLUS ALLOIIIANCES PAID DURING 2O1S-
KES.8,843,583.55; and

b) nET SALARY PLUS ALLOWANCES pArD FROM JANUARY
TO OCTOBER 20 16-KES.7,369,653.OO.

9



24

26

your
year

Tax Status: (State whether you have fully complied with
tax obligations to tlee State up to the end of the financial
immediitely preceding tl:re nomination for appointment)'

I HAVE

25. Statement of Net Worth: (State you financial net worth)'

APPRO>0MATELY-KES. 1 5O,OOO'OOO/ =

. Potential Conflicts of Interest:
(a) Identity the fa:rrily members or other persons, parties,' 'categories 

obligation or financial arrzrngements tiat are

Likety to present potential conflicts-of-interest when you ltrst

"""rr*" the position to which you have been norrinated'
Explain how you would address any such conllict if it were

to rise.

NONE

N/A

27. Pro-Bono/Charity Work/Donations to charity:
(Describe what you have done by way of pro bono or charity

10
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(b)Explain how you will resolve any potential conllict of' 
intlrest, including the procedure you will follow in
determining these areas of concern



work, listing speciJic instalces, the amount contributed and
the amor:nt of time devoted to each).

a) PRO-BOIYO LEGAL RTPRESENTATION OF SEVERAL
TNDIGENT ACCUSED PERSONS IN CRIMINAL CASES_
1978 TO 2003;

b) HARAMBEE CONTRIBUTTONS TO SCHOOLS, CHURTI
CONSTRUCTION PROJECTS AS WELL AS PAYMENT OF
SCHOOL FEES FOR ORPHANS AND CHILDREN FROM
INDIGENT FAMILIES and PERSONAL DONATIONS TO
NEEDY FAMILIES OVER THE YEARS_NOT EXCEEDING
KES.3OO,OOOI- tt ANY ONE TrME.

28. Have you ever been charged in a court or law in t-l:e last
three years? If so, speci$ the natr:.re of the charge, where the
matter is ongoing, t-Jee present status of the matter, or where
the matter is concluded, the judgment of the court, or
otJ:erwise, how the case was concluded.

I HAVE NEVER

29. Have you ever been adversely mentioned in an
investigatory report of Parliament or any other Commission of
inquiry in the last ttrree years?

NO

30. Have you any objection to the making of enquiries with
your present employer/referees in the course of consideration
of your nomination?

11



NO

31. References: (List three persons who are not your
relatives who are familiar with. your character, qualihcation
and work).

af Professor Patricia l(ameri Mbote,
Deal Facr:lty of Law,
University of Nairobi,
P.O" Box 3OL97 - 001OO,
NAIROBI
Tel: +254 (O) 722 346 885,
Email: profkmbot@gmail. com

c) Dr. Jared Bosire,
Conservation Manager,
Wild Wide Fund Kenya Country Office,
P. O. Box 62440-00200,
NAIROBI
Tel: +254 729812589
Emaii : jbosire@rwfkenya. org

72

b) Mr. Omesh Kapila,
Omesh Kapila & Company Advocates,
P.O. Box 4O63H01O0,
NAIROBI
Tel: +254 (Ol20 374937t /2
Emaii: dvk.c@dvkapila.com
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CURRICULUM VITAE



HON. MR. JUSTICE DAVID KENANI MARAGA

CURRICULUM VITAE,

CERTIFICATES ATND TESTIMONIAIS AND

REFERENCE LETTERS



Permanent Address:

Bio Data:

Date of Birth:
Gender:
Maritat Status:
Nationality:

t

P. O. Box 700-00517 Nairobi, Kenya

Tel. Mobile: +254 72L 844 844

Email: dkrnarae ail.com

l2sJanuary, 1951
Male
Married with three children
Kenyan

I

CURRICI]LLUM VITAE

JUSTICE DAVTD I(ENANI MARAGA

1

CAREEK'OBJECTTVE:

In obedience to God's Command and Will, and guided by the

Constitution, to serye humanity, and Kenyans in particular,

with dedication, honest5r and integrify, striving at all times to

uphold t}te rule of iaw ald do justice to all.



2

A. PERSONALPROFILE

I am a God fearing person who believes in, and endeavourS to

do, justice to all irrespective of their status in society. I have a

great passion for upholding the rule of law, which is an

essential ingredient for socia-l justice, politica-l stability and

economic development. I value people as a core resource and

have had great pleasure and success in building teams

towards effective justice delivery.

I am results-oriented and have worked with a diverse range of
partners, committee's, panels arrd other bodies to deliver the

desired change and results consistently tJrroughout my career

to date. I am particularly keen on building a solid leadership

pipeline and enabling people to achieve their fullest potential.

In this regard, I have taken up inspirational leadership as a

hobby and mentoring young people and professionals as

second nature.

I am self-driven witl'r strong organDational and adrninistrative

skills and the ability to work independenfly as weli as

collaboratively. I particularly pride myself in my ability to
positively interact with the various consumers of justice,

regardless of their level, to address perlinent issues

concerning the justice system. This has resulted in enhalced

2



credibility of the Judiciary in the courts and stations where I
have worked.

As a Judge, though I am occasionally provoked to anger by
counsel, litigants or witrresses who try to fnrstrate the cor:rt
process, I am, however, able to understand their situations,

control myself and firmly, yet courteousty and fairly, deal with
the situation thereby maintaining botrrt decorum. Further,

utilizing my fluency in Kiswahili, when I realize that
interpretation in court is not effective, I put counsel,s

questions to the witnesses in Kiswalfli ensuring that the

hearings proceed fairly and smoothly. I am also given to
kindness; using that gift, I talk to parties especiaJly those who

a-re unrepresented, in order to make sure they are at ease. I
explain to ttrem the nature of the cases and ensure they

understand what is required of ttrem before we start ttre

proceedings.

As a responsible citizen of Kenya, I am an E1der and one of

the Bible-Study leaders of the Seventh Day Adventist Church.

I have a-lso served as Member of the Board of Governors of

Sironga High School in Nyamira, Njoro Girls High School and

Lanet Secondar5r School.

3
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B. Professional Profile
I am a senior legal professional with extensive experience in
the Bar and on tJre Bench, and with a nascent but growing

interest in academia. I was adrnitted to the Roll of Advocates

38 years ago, and I have served as judge of Kenya's two
Superior Courts for about 13 years.

I have a strong track record both in the Judiciary and private

practice, where I have successfully served both as a

professiona-l and a leader. I have a-lso been exposed to many
different facets of law, varied working environments, people,

and communities making me a well-rounded individual.

Currently, I am the Presiding Judge of the Court of Appeal at
Kisumu; the Chairman of the Judiciary Committee on
Elections; and the Chairman of a Tribunal appointed by His

Excellency the President of t1.e Republic of Kenya to
investigate the conduct of a Judge of the High Court of Kenya.

Previousiy, I served as the Presiding Judge of the Family

Division of the High Court at Nairobi; and the Resident Judge,

High Court of Kenya at Nakuru.

Before being appointed a Judge of ttre High Court, I was a
iegal practitioner in private practice for twenty-frve (25) yea_rs,

engaged in civil and crirninal litigation as well as conveyancing

matters. During that period, I was a-lso a judge at the Nakuru

4
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Agricultural Show Trade Stands from 19g5 to 1990. My
contribution led to boosting of the Agricultural Show's

activities and as a reward, the Kenya Farmers Union
sponsored myself and others to attend the Royal Agricr.rltural

Show in the UK in 1989. I also served as the Chairman of the
Rift Valley Law Society.

I have presented papers in numerous seminars, conducted.

trainings in law, and offered lectures at the University of
Nairobi as a visiting lecturer. I a-lso served a member of the
Constitutional Review Task Force of the Seventh-day Adventist
Church, East Africa Union.

C. PROF'ESSIONALCOMPETENCTES

In its determination dated 21st September 2Ol2 (Px. 133), in
which it unanimously dismissed all the complaints made

against me, the Judges and Magistrates Vetting Board stated:

5

I hold a Master of Laws Degree (LLM) from t1le University of
Nairobi; a Bachelor of Laws Degree (LLB) from the same

Universit5r, and a Diploma in Legal Practice from the Kenya

School of Law, leading to my admission onto tfee Roll of
Advocates on the 16ft of October 1978. I am a_lso a member of
the Chartered Institute of Arbitrators, London and the Law

Societ5r of Kenya.
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"At his interview with tJ,e Board, the Judge made a

confident, forcefi.rl and dignified impression. The Board

received positive reports from the legal profession in the

Rift Valley, who complimented the Judge on his

punctuality, seriousness with which he approached cases,

and his control of ttre courtroom." (Par. 132].

L Deuelopnterfi of Jurtsprudence

Both in legal practice and on the Bench, I have made a

signifrcant contribution to local and international

jurisprudence as demonstrated in tJre Anguka, Julie Ward,

Choge and Mohammed HarsLri Cases, among otl:ers detailed

herein below. As at 2012, about twenty frve (25) of my

judgments had been reported by the National Council for Law

Reporting and many more are pending publication.

October 2OL4 to Date - Court Of Appeal, Kisumu

Execrtiae of Kisumu & Others a. Anll- Atieno AduI &
Others, CA IVos. 77 & 78 of 2075 (Consolidated) -

Precedent setting constitutional authority on impeachment of

County Assembly Speaker. This decision helped to minirnize

impeachment motions in County Assemblies.

6
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Januaqr 2OL2 to September 2OL4 - Court Of Appeal,
Nairobi

In the Court of Appeal, Nairobi, I presided over severa_l

landmark appeals on Commercial and Labour Law as weil as

in Election Petitions including:

A. I{enga. Airtoags Lhnited a. Auiatton & Alfled. Workers
Union Kenga & Others, CA No. 46 of 2073-precedent
setting on termination of employment on redundanry;

B. Attorneg General u. Mohamud Mohammed llo;rshi &
Others, CRA No. 773 of 2o7l-lnterrtationally cited

authori$r on Internationa_l Crimina_l Law (Piracy) on the

Principle of Universal Jurisdiction. This decision ied to
minimizing piracy in the Indian Ocean.

C. Wetangula o- Kom.bo & Others, Kisumtt CA (Blection

Petition) .lVo. 43 of 2o73-Precedent setting on

nullification of election on grounds of bribery.

D. Rogat Media Seruices Ltd & Others a. Attorneg
General & Others, CA No. 4 of 2OIt{-This decision

helped to settle a major Constitutional Freedom of the

Media Re gional Terrestrial Bro adcasting D igital Migration

and Bro adcasting Signa-l D istribution Licensing

7
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2OO8-2O1O High Court, Nakum

A. Reliable Concrete Works Ltd o. Municipal Council of
Naktru & Other, Nalsnlt High Coart Constit:.r:tlonal

Reference lVo. 3 of 2OO9 - In this case I declared

Section 12 of the Va-luation for Rating Act

r-rnconstitutional for authorizing Loca-l Authorities, which

are parlies to va-luation for rating disputes, to appoint

members of the Valuation Courts.

B. Catherine Waithaka Mutangi a. Gentas P. Mutangi,

Nak;uru HCCC No. 79 of 2OO4 - In this case I refused to

follow Court of Appeal decisions in Btuana u. Said & 2
Others, [1991] KLR 454 and Kenganga u. Ombuon, [2OO1]

KLR 1O3 which heid that adverse possession ciairns not
commenced by Originating Summons a-re incompetent,

but instead followed Maiba u. Maiba & Another, [2007] 1

EA 175.

C. Anne Muaura 6r, Others Vs David Wagathua @itau &
Others, I,Ialqn'u HCCA No. 777 of 2OO8 - In this case I

set the record straight with regard to the Court of Appeal

obiter dicta in Tiuti Beach Hotel Ltd u. Julian Stamn [L990]
2 KAR 189 which had hitherto been followed without

question in regard to the issue that the Business

Premises Tribunal had no jurisdiction to issue

injunctions.

i
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D. Stmoa P. Kamau & Others v. Teachers Seny'rce

Commisstotq Nalatnt HCCC JVO. 65 of 2OO6 - In this
case I held that the pension of the retired teachers

entitled to salary increment the Government granted

them in 1997 shorrld be based on that increment. The

decision, which provided relief to about 52,OOO retired

teachers, was upheld by both the Court of Appeal and

the Supreme Court.

E. Republic a. Stephen Kiprotich kting & Others,
Nakura HC,C8C lto. 34 of 2OO8 - This case is now an
auttrority and semina-l material for teaching in universitlr
law schools on the offence of murder.

2OOA - 2OOZ llig.h Court, Mombasa

A. I{C Electton Petition No. 7 of 2OOS-IIassan Joho o.

Hotham Ngange & Others 
-Precedent setting on, inter

alia, ttre standard of proof in Election petitions.

B. Chartes Phtlip Masoa o. Vennesa Kahakt Maso4
Mom.basa HCCC No. 17 of 2OO6 /OS/ - Precedent setting

on distribution of Matrimonial Property.

9
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PUBLTCATIONS

1. Chapter on "Scrutiny in Electoral Disputes: A Kenyan

Judicial Perspective," in the Book: tsa-lancing tJ:e Sca-les

of Electora-l Justice: Resolving Dispute from the 2013

Elections in Kenya and the Emerging Jr:risprudence.'

Edited by Dr. Collins Odote and Dr. Linda Musrrmba;

February 2O16;

2.LLild Thesis-"The Legal Implications of Article 2(6) of the

Constitution of Kenya, 2OlO"; and

3. Numerous Judgments.

II. Legal Practice

I have demonstrated superior legal capability while defending

landmark criminal cases such as the Choge Murder Case,

which ran for two years up to the Cor:rt of AppeaJ; t}re Anguka

Case (in relation to the Ouko Murder); and the Julie Ward

Murder. I have also prosecuted and defended civil cases

majoring on commercial law and land cases while in private

practice.

ffI. Transforrnational Leadership and Policg InJTuence
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I am a tralsformative leader with proven strategic judicial and

organizational value-driven leadership and focus. l,eadership

is one of my core competencies and has easily emerged in
most of my work and social settings. Many times I have been

invited or asked to lead tearns atd/or tasks. This has been

firrther augmented by *y reJiabilit5r, communication skills,

responsibility and amiable nature, which are assets, I bring to
every new opportunity. Below are some illustrations of this
competence:

October 2Ot4 to Date - p1g5ir{ing Judge, Court Of Appeal,

I(isurr.u

I currently serye as the Presiding Judge of the Court of Appeat,

Kisumu. This Court serves 14 Counties with a total of 26

Judges of High Court, Environment and Land Court as well as

Emplo5rment and Labour Relations Court. Between October

2Ol4 and June 2016, which is the period under which I have

so far served in that station, the Court has disposed a total of
1,20O appeals and applications.

I also serve as Chair of the Bar-Bench Committee of the

Kisumu Court of Appeal, as well as the Chair of the Court

Users' Committee. Under my leadership, the relationship

between the Bar and the Bench has tremendously been

enhanced with more advocates now taking pauper briefs.

11
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During my term in Kisumu, I have paid visits (some

impromptu) to Kisumu and Eldoret Prisons and attended to
prisoners' concerns thus entrancing the relationship between

the Judiciary and consumers ofjustice.

April 2O1O to December 2OLL - Presiding Judge of the
Family Division of the High Court in Nairobi

As the Presiding Judge of the Family Division of the High

Court in Nairobi, I presided over and determined several

succession causes and applications in landmark succession

disputes including the Mbiyu Koinange; Gerrishom Kirirna and

Kanyotu Succession Canrses. I determined an average of 1O

applications for grant of letters of administration per day. In

that Division, I was a-lso t]e Chair of the Bar-Bench

Committee of the Family Division which brought together

Advocates practicing in the Family Division and, inter alia,

developed a system of expeditiously disposing of causes in the

Division, especially child adoption by foreign applicants.

May 2OO9 to August 2OLO - Resident Judge, High Court of
Kenya, Nakuru

As the Resident Judge of the High Court at Nakuru, I was a-1so

the Chairman of Court Users' Committee, which regularly met

and resoived bottlenecks in regard to the expeditious disposa-l

of cases. I made several visits to Nakuru Main Prison and

Naivasha Maximum Prison to check on the welfare of

72
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prisoners and remaldees. In 2OlO I resolved a potentially
explosive hr:nger strike tl:at had belen staged by prisoners ald
remandees in protest against the manner in which they were

being handled by certain Magistrates and a Judge. Had the
strike succeeded, it would have caused substaatia_l damage to
public con-fidence in the Judiciaqr. On a subsequent visit to
that prison by the Court of Appeal Judges, the prisoners and
remandees commended me arrd my actions to those visiting
Justices.

In the administration of justice, I realized the need for the
training of Chiefs, Assistant Chiefs, and Village Elders as the
first ports of call by vi.ctims of sexual offences and on the
handling of evidence on sexual offences. I obtained World
Barrk funding, and got over 100 Chiefs, Assistant Chiefs and
Village Elders trained. In its said determination dated 21st
September 2Ol2 (Par. 133), the Judges ald Magistrates

Vetting Board commended me for that action ald for taking
steps to decongest prisons in his region.

August 2015 to Date - Chairman of the Judiciary
Comm.ittee on Elections (JCE).

This Committee is the predecessor of Judiciary Working

Comrnittee on Election Preparations. ffier disposai of th.e

election petitions and appeals arising from the 2013 Genera-l

Elections, pursuant to Article 1O of the Constitution, I

73
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brought together all the Judges and Magistrates who had

heard those petitions ald appeals; a1l the governrnent

institutional stakeholders; representatives from tlle Law

Society of Kenya; representatives from political parties in

Kenya; as well as representatives from Civii Society

OrganLations and obtained their views on electoral law reform

and issues which should be addressed for a seamless electoral

dispute resolution aJter the 2Ol7 Genera-l Elections.

Having completed the launch of it's Strategic Plan by the Hon.

Chief Justice on 26th Februaqr 2016, an event attended by

seven Ambassadors, the JCE is now engaged in preparations

(including electora.l law reform) for tl:re seam-less disposal of as

many as 5OO election petitions expected to arise frorn the 2Ol7

General Elections.

From our history, I know that Presidential Elections are

emotive and high-pressllre processes. If mismanaged at any

stage (including determination of petitions arising therefrom),

Presidential Elections can lead to instability il our country. In

this regard, I presented a paper to the Pariiarnentar5r Justice

and Legal Affairs Committee (JLAC) at Nairobi and Mombasa

in 20 15 and urged them to amend Article L40lzl of t.l'.e

Conslitution and extend the period for the determination of

Presidential Election Petitions from 14 to 3O days in order to

give the Supreme Court suflicient time to properly determine

I
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Presidential Election Petitions. JLAC has approved that
proposal and a Bill to that effect is pending before parliament.

May ZOLZ to August 2015 - Vice-Chairmaa of the
Judtciary Working Committee on Election prepan:atioas

(JwcEPl

The JWCEP was set up by the Hon. Chief Justice and tasked

to liaise with otl:er sta-keholders in the conduct of elections

ald to advise the Judiciary on how to effrciently and

expeditiously dea-l with the numerous election-related disputes

then anticipated to arise from the 2013 General Elections. I
chaired over 50 Committee and Stakeholder Meetings;

facilitated 5 training sessions that equipped the Judges and

Magistrates with skills and knowledge for the expeditious and

competent determination of election petitions ald appeals.

Under my leadership, the Judiciary successfully determined

192 election petitions (including the Presidential Petitions) and

84 appeals (a total of 276 matters) within the timeframes set

out in the Constitution.

IV. Training & Capacity Building

I a-rn al accomplished trainer and facilitator, who has

facilitated severa-l capacity-building sessions at the Judiciary

Training Instihrte; the Law Society of Kenya's Continuous

Legal Education (CLE) workshops; as well as seminars ard

15
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conferences at other institutions. I am a-lso a visiting lecturer

at tl:e Universit5r of Nairobi.

CoNFERENCES, TALKS AND SPECIAL ENGAGEMENTS

March 2O16

I appeared for one and half hour talk show dubbed "Cheche'

on Citizen TV and informed the countr5r on how tJ'e Judiciary

had expeditiously disposed of election petitions arising from

the 2O13 General Elections and the preparations the Judiciary

is currently undertaking to handle the election disputes

expected to arise from the 2Ol7 General Elections.

April2O15

The Tanzlbai Judges and Magistrates Workshop on Electoral

Diryute Resolution Process held at Melia Beach Hotel on the

14tl and 15fr April 2015 where I presented a paper entitled

"Blectoral Dispute Resolution: The Kengan Expeience."

December 2O14

I made a presentation to the Joint Supreme Court and Court

of Appeal Judges Conference in Nanyuki on "Ihe
Internationallg Accepted Special and Limited Jurisdiction in

Election Di-sputes". This led to the proposals pending before

Parliament to extend tlre period for the determination of

16
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Presidential Petitions from 14 to 30 days and to iimit the

jr:risdiction of the Supreme Court to Presidential. Petitions only.

July 2O13

The International Institute for Counter-Terrorism Con-ference

ort "Law & Seatitg: A Perspectiue from the Field and Beyond
held at the Interdisciplinary Centre in Herzliya, Israel from

3oth June to 2"d July 2013 where I presented a paper entitled

"Maritime Secuitg: Tttal of Hracy Cases in Kenga." Ttlis

followed rny leading judgment in Attorneg Gencral a.

Mohannud Mohammcd. Harshi & Oth.ers, CRll JVo. 713 of
2077

Septem.ber 2O12

The Com:rronwea-lth Eastern and Southern Africa Regional

Judges Fon:m on Economic and Financial Crimes in

Collaboration with the Eastern and Southern Africa Anti-

Money l,aundering Group (ESAAMLG) Pretoria, Souttr Africa

organized by the Commonwealth Secretariat.

March 2O1O

International Commission of Jurists Lawyers' S5rmposium held

in Maseru, Lesotho 4th to 5th March 20 10 where I presented a

paper entitled; "Using Judicial Perforrnance Eualuations to

Secure Judicial Independence and AccountabilitA."
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COMMUNITY SERVICE AND PRO BONO ACTIVITIES

I have been supporting Moi Ctrildren's Home since the 1980s

and St. Barnados Children's Home, Nairobi since 1996. I have

and continue to educate orphans and disadvantaged children,

some of whom I have supported up to Universit5r level. I have

helped build Churches at Mwereni in Kinango area of Kwale

County; Yumbuni in Mutito Andei; Mutituni in Machakos

County; Simerero in Siaya County and others in Nakuru,

Nyamira ald Kisii Counties. Wb.ile in private practice, I gladly

handled severa-I pro-bono briefs.

I am a motivational speaker who has addressed young people

and offered counsel and comfort to, arnongst others,

distraught widows. For instance, on 18th October 2014, I

addressed a group of students at Alliance Boys High School;

on 3.d October 2015, I addressed over 8OO students of Segero

High Schooi in Uasin Gishu County; on 26e October 2015, I

addressed students at Baraton University in Nandi Counlr; on

2"d April 2015 I addressed over 500 women from botl-r. Bomet

and Kericho coulties on their constitutiona-l rights to proper[r

and their right to stand against domestic violence; and on 13t'l

18

August 2OO9

Cor.rncil of L,ega1 Education "Pupil -Master Sensitization

Workshof , in Nakuru, where I presented a paper on Integrity.
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Fia.ancial Discipline - I maintain strict hnancial discipJ_ine

and live within my meErns.

Involvement in as a Party in Litigation - None

lnvolvement in PoLitical Party Activities or Finances -
None

Criminal Record - None

EDUCATION

. 201O 6 2AL2 - Master of Iaws Degree (LLM), Law,

Governance and Democracy, University of Nairobi.

Thesis: "The Implications of Article 2(6) of the Constitution

in the Domestication of International Treaties';

. L974 to L977-Bachelor of Laws Degree (LLB Hons.),

University of Nairobi, Kenya;

. L977 to 1978-Diploma in Legal Practice, Kenya School

of Law, Nairobi Kenya;

. L972 to 1973-Kisii High School-East African

Advarrced Certif,rcate of Education (A Level);

79

Februar5r 2OL6 I addressed over 1,2O0 students of Nyambaria

High School in Nyamira County.
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1968 to L97l-Maraada High School-East African

School Certificate (O Level);

1961 to 1967-Sironga DEB Primary School-Certifrcate

of Primary Education (CPE)

EMPLOYMENT HISTORY

September 2OL4 to date-Presiding Judge, Court of Appeal,

Kisumu;

January 2O13 to August 2OL4-Judge, Court of Appeal,

Nairobi;

April 2O11 to December ZOl2-Presiding Judge, The Family

Division of the High Court;

September 2O1O to March 2011-Judge, Civil Diwision High

Court, Nairobi;

May 2OO8 to August 2olo-Resident Judge, High Court of

Kenya, Nakuru;

Jaouary 2OO8 to April 2OOS-Judge, High Court of Kenya,

Nakuru; and

2OOg - 2OO7-High Court of Mombasa.

L97A - 2OO3 - Private Lega-l Practice

Major Clients
. The Standard Chartered Bank Kenya Limited
. Barclays Balk of Kenya Limited
. Post Offrce Savings Bank Limited
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The Delphis Bank Limited

The Deposit Protection Fund (Central Baik of
Kenya)

Royal Insurarrce Company of East Africa Limited

Lion of Kenya Insurance Company Ltd

Cannon Assurance Limited

United Insurance Company Limited

Pan Africa Insurance Company Limited

Kenya Power and Lighting Company Limited

APPOINTMENTS AND ASSOCIATIONS

August 2O15 to date-Chairman of the Judiciary Committee

on Elections;

I&,.Iay 2OL2 to August 2O15 Vice-Chairman of the Judiciar5r

Working Committee on Election Preparations (JWCEp);

2OL4 to date-Chairman of the Tribunal Appointed by His

Excellency the President of the Republic of Kenya, to

investigate the conduct of a High Court Judge.

OTHIR APPOINTMENTS

. Chairman Rift Valley Law Society (1987-1989);

. Member of the Constitutional Review Task Force of the

Seventh-day Adventist Church East Africa Union;

ZL
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l,eader of the Public Affairs and Religious Liberty

Department Nairobi Centra-l Seventh-day Adventist

Church;

Member of the Board of Governors of Sironga High

School in Nyamira; Njoro Girls High School, Nakuru and

Lanet Secondar5r School, Nakuru; and

Judge: Nakuru Agricultural Show Trade Stands (1985-

1990).

MEMBERSHIP OF PROFESSTONAL ASSOCIATTONS

. Member, Chartered Institute of Arbitrators, London; and

. Member, Law Society of Kenya.

OTHER INFORMATION

Hobbies

Dairy and Poultry farming as well as watching soccer on TV.

Technical Skills and Languages

11 grrills

Proficiency in all MS Office applications-Microsoft Word,

PowerPoint, Excei, and email-and all corunon MS Windows

platforms, MS Internet Explorer, Legal databases and other

browser products.
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Languages

English, Kiswahili and Ekegusii.

OTHER SKILLS

Strong leadership, interpersonal, ora_l written and inter_
cultural Communication Skills;

Good Public Speaking;

Teaching, both Lecturing and Facilitation of workshops,
Liaison, and Chairmanship;

Professional Writing and Social Science Ski1ls.

REFERENCES

Professional Referees:

Professor Patricia Kameri Mbote,
Dean Facult5r of Law,
University of Nairobi,
P.O. Box 30197 - OO1OO,
NAIROBI
Tel; +254 (O) 722 346 B8S,
Email: profkmbot@gmail. com

Hon. Justice William Ouko,
Judge ofAppeal,
Court of Appeal,
P.O. Box 2
MALINDI
Tel: +254 (O) 722 731 124
Email: oukow@iambo. co. ke
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Mr. Omesh Kapila,
Omesh Kapila & Company Advocates,
P.O. Box 4063HO100,
NAIROBI
Tel: +254 (O) 20 374937L/2
Email: dvk.c@dvkapila. com

Character Referees:

Dr. Jared Bosire,
Conservation Maneger,
Wild Wide Fr:nd Kenya Country Office,
P. O. Box 62440-00200,
NAIROBI
Tel: +254 7298L2589
Email: j bosir@ruwfkenya. org

Prof. Mary N, Getui,
Professor, Religious Studies Department,
The Catholic Universit5r of Eastern Africa,
P.O. Box 62L57 - OO2OO,
NAIROBI
Tel: +254 (0) 733 759 845
Email : mnge hri@yahoo. com
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UNIVERSITY OF NAIROBI

This is to cerrify that

Qarr,t &nrr*f$ilerraga
having satisfred the requirements

for the award of the degree of the

BACHELOR OF LAWS
Seco9b Class$oqaur* (Low*-friufsiory)

was admitted to the degree

at a Congregation held at

this University on the
TSTENTT SEVENTH DAY OF OSIOBER IN TM YEAR

Lg77 Ccrtilied True copy of rhe Oririnal
o,r.a,ni, .-..gL.t...orr rrT.qb..rtA.

T.uNNEDY N. OGETO
ADVOCATE

cPS (K) R/762
P. O. EOX 7s,(38 - NAIROBI

MCE CHANCETTOB
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UNIYEREITY OF CAHBRIDGE

LOCAL EGHTNATIONS SYNDICATE

in collaboration with the

EAST AFRICAN E(AMINATIONS COUNCIL

?E

This is to certrf that the candrdate named be{ow sat for the E,<amrnation

for the East Afrlcan Advanced certrficare of Education and qualified for the

award of an

EAST AFRICAN

ADVANCED CERTIFICATE OF EDUCATION

The candldate passed ar the level shorvn (Princtpal or subsidra.y) ln the
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Ordinary Level pass as indicated.
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UNIVERSITY OF CAMBRIDGE

LOCAL EXAI,IINATIONS SYNDTCATE

ln collaboratio n wtth the

EAST AFRICAN EXA},IINATIONS COUNCIL
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Thls ls to certlf that the candldate named below sat for the Jotnr Examination

for the East Afrlczn cerrificate of Educatron and school certificate and

qualtfied for che award of an

EAST AFRICAN SCHOOL CERTIFICATE

TH: CANI}IX'TE REACHEX THE SA'E SHO{I.I i,! TI..E 5U6JECTS NAHED
I If.9 ATTAIHE} THE STAN}AR' trF THE G.5.E. CqIII{ARY LEVEL PASS
UHERE THIS iS IN}ICATE}.

trAVi I B ijEttli }',rAsAKI PtR.{GAti K1A2 30

., ._-.lr4R Ati]Il,..s.ecat'isAa 1( -scH0s!, E! li.D,

ENGLISIi LANGUAGE
LITEPATIJRE IiT ENGL ISH
EIBL E KIiiCHL EX6E
HTSTOTY
flATHETIATICS.
G.I{ E RA L SCI EiiCE
BT. LOGY
j-IEAL]I.,! SCi ENCE

Orcirman

Certified True copy of
Da tcd rhis ...._!L5.a:r.r,,r JUjX,ir"l,.

C F EDtiC /rT I 8N

ct';

:i*:1t:
CRNI ilARY
CR}]NARY
C&XINAR.Y
CiX INARY

CP.I Ii.IARY
OF: INAsY
..R I I !iA;Y

Vle-.J,atellor

IN iiVISIO& THC

iNCCRPOR,ATII.iG A GE}iEIiAI- CERTI FICA IE

GR A}:
o
4
5
2

3
't
4
4

,}SJECTS ..IAilET EIGI.iT .SIJBJECIS PASSE.D EIGIiT G.C.E. PiSS:S SEVEN

IIiE CAfr}I'!TS ALSC REACHED II,E PASS STA}I}ARN
IIi TiI= CR,IL ENGLlSH T;SI.

EXAirIt EIICtr tfF NCVE$6E&./tECEl.t3ER 19?1

Eost A{dcqn E].aminotions CouKit UniYcliity of Conbndgc
KENNEDY N. OGETO

gce werle{lVOCATE
cPS (K) R/762

?. o. Box 79430 - NAIROB|



30
+

cD avif llenani tu{- arag a

Was successfuf$t awarfef tfie
Intro fuct ory Q ertificate in

0n

7 Novem1er 2013

\. u--

A16itration
Certified True copy uf the Origlnu

octd rhis-g5 -d"r rI:$;oLk

I

KENNEDY N. OGETO
ADVOCATE

cFS (K) Ri 762
P O. BOX 79438 - NAtRoBl

Anthony Abra hams, Director General
SigDed on t€haif of the Charlered lnstitute ofAtbi!-alors

\
\-

\B.

P,egbtered charit)/ 80s225

Chartered
lnstitute of
Arbitrators

GIArb



PETITIONS



l ()

PETITION TO THE NATIONAI ASSEMBIY

UNDER ARTICLE 119

AGAINST

JUSTICE MR. DAVID KENANI MARAGA'S APPOINTMENT
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THE CONSTITUTION OF THE REPUBLIC OF I(ENYA ZO1O

BY

EDWARD KINGS ONYANCHA MAINA FCITT

Biashara Center Ground Floor Door J12
Mburu Gichua Road
P.O.Box 246-20100
NAKU RU

Tell+Zs{l 72L 79637 6
E-mail:- matrakinss19T6@email.co m
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AS THE CHIEF JUSTICE OF THE REPUBTIC OF KENYA





EDWARD KINGS ONYANCHA MAINA FCITT
Biashara Center Ground Floor Door J12

Mburu Gichua Road
P.O.Box 246-2OilOO

NAKURU
Tell+2541721 796327 6 E-Mail : matrakingslgT6@gmail.com.

Our Ref.; Eldoret Court of Appeal Civil Application 50 & 51 of 2015
Your Ref.iAppointment of The Chief Justice of The Republic of Kenya( Justice DK Maraga JA)

DATE.i Monday 10s October 2016

The Speaker;
The National Assembly;
Parliament Way/Harambee Avenue Junction;
P.O. Box 41842-00100;
NAIROBI .

Dear Sir
Re.:- Petition under Article 119 of The Constitution

This presents the petition of Edward Kings Maina FCILT undei article 119 of The

Constitution of The Republic of Kenya opposing the appointment of Justice Mr. David

Kenani Maraga JA as the new Chief Justice of Kenya.

Attached please copy of the Ruling delivered at Kisumu on 29.O7.2016 in Court of

Appeal Clvil Application 50 &51 of The 2015( Maraga Gatembu & Murgor JJA).

During and upon Nomination Justice Mr. David Kenani Maraga JA assertively declared

he will not and shall not work during Saturdays because he is a Seventh Day Adventist

Church member.

Petition under Article 119 ofThe Constitution on TheAppointmentofTHEChieflusticeofKenya20T6



He also declared to make the clearance of Back log of cases ravdging the Delivery of

service by The Judiciary.

REASONS SUPPORTING THE PETITION

L Justice Mr. Maraga JA created backlog by the ruling delivered on 29.07.201-6 in

Eldoret Court of Appeal in Civil Application numbers 50&51 of 2015.

2 His declaration exhibits him as a person suffering from memory lapse.

3 The ruling reprobates and approbates against his own declaration on the backlog

issues within the Judiciary.

4 By his ru ling delivered at Kisum u on 29.7 .2O16 Justice Mr. DK Ma raga JA usurped

the legislative mandate reserved upon both The Houses of Parliament and

proceeded to make Saturday the 4s , 1"1'h and 18th plus the Sundays on 5th. L2th

and Lgth of July 2015 into working days to anchor the said same subject ruling

striking out my Notice of Appeal lodged on 27.07.2015 as having been lodged

outside t he mandatory 14-days period and thus violated rule 75 of The Court of

Appeal Ru les.

5 The said same ruling was to benefit the Foreign Companies in the matter and

protect the legal counsel who filed the application dated 17.09.2015.

6 The said same ruling was to protect and sustain the affidavit sworn by Faith

Macharia-Okaalo which said same affidavit violates Order 9 rule 2c and Section

Petition underArticle 119 ofThe Constitution on TheAppointmentofTHEChiefJusriceofKenya20l6
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120 ofThe Evidence act chapter 80 laws of Kenya>No proof was canvassed in

support of the allegation by the said same Faith Macharia-okaalo allegation to wit
"l am duly authorized to swear ".Thus creating an unjust evidence without any

tinge of proof. Those who allege must proof.

7 The said same subject Faith Macharia -okaalo lacked any tinge of authority under

a corporate Resolution made under corporate seal donated from each ofthe
alleged Applicants namely Africa oil Turkana Limited the 1't Applicant, Africa oil

Kenya BV the 2nd Applicant and Africa Oil Corporation the 3d Applicant.

8 The said same subject ruling dolled to the individualforeign companies the

mandate to wing up lnterstate petroleum company Limited and thus maintain

fraudulent expropriating my rights in the Turkana crude oil wells pursuant to The

Chemical Analysis Report published on 13.12.2005 by The Kenya petroleum

Refineries Limited on the samples that were surrendered for such chemical

analysis through The Ministry of Energy.

9. lt is ridiculous that Justice Mr. David Kenani Maraga lA has the audacity to amend

the Constitution at article 9, L0 and 259 to make saturdays and sundays working

days. Copy of the Calendar for the month ofJuly 2015.

10. The said ruling delivered at Kisumu on 29.07.2o1G in Court of Appeal civil

Application 50&51 of 2015 has robbed and denied me justice.

!.ll'r
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l-1. Attached is the supporting affidavit annexing the said ruling delivered at Kisumu

on 29.07.20!6 in Court of Appeal Civil Application 50 & 51 of 20t5.

12. Annexed please also find copy of Page 10 of The Weekly Citizen Monday lOth to

Saturday 115th October 2016.

AND

i. TAKE NOTICE that I Edward Kings Onyancha Maina FCILT have neither no tinge

of any shed of malice nor no tinge of any shed of vendetta against the subject

Justice Mr. David Kenani Maraga

TAKE NOTICE FURTHER that I Edward Kings Onyancha Maina FCILT have no

reservations to attend any interview deemed necessary to further this petition

to its logical and legal end.

.

Justice be our shield and defender.

Edward Kings Onyancha

T el(+254)7 2L 79637 6

Enclosure.;

a FCILT.

Affidavit sworn at Nakuru annexing Ruling on 29.7.?OLG in Court of Appeal Civil Application
50&51 of 2015.

cc.

Justice Mr. Davids Kenai Maraga(Through The Speaker)

Petition underArticle 119 ofThe Consritution on TheAppointmentofTHEChiefJusticeofKenya20i5



THE OATHS AND STATUTORY DECIARATIONS ACT

CHAPTER 15 OF T HE IAWS OF KENYA

AXT'IDAVIT Otr' EDWARD KINGS OI{YANCEA

vD 0472450

I Edward Kings onyancha Maina care of Biashara center Ground Floor J12 Mburu

Gichua Road Post Office Box 246-20100 Nakuru do solemnly swear oath and states inter

alia:-

OI.TEAT I am the petitioner in this matter.

02.THAT there is the ruiing dated2l.04 2016 in Eldoret court of Appeal civil
Application 50 & 5 I of 201 5 see exhibit copy marked EKOM0l.

O3.TEAT there is the copy of the calendar for the month of July 2015 see exhibit

copy marked EKOM02.

Up Cause number I of 2014 see exhibit copy marked EKOM03.

OS.TEAT I Assertively declare the ruliag on21.4.2016 inthe courr of Appeal civil
Application numbers 50 & 5l of 2015 benefits the applicants who are foreign
f,rrris.

06.THAT I swear instant affidavit in support of the annexed petition brought under
Article 119 of rhe constitution of The Republic of Kenya against the approval for
appointment of Justice Mr. David Kenani MaragaJA as next The Chief Justice of
TR he Republic of Kenya 2016 .

O7.THAT what is deponed to herein above is true and correct.
SWORN at this day of ......... .............2016
BY EDWARD KINGS OI{YANCEA MAIN
BEFORX ME

D eDt

HS

rn. N{IVENJE
FOR OAT}IS

I

@A
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DRAWN AND F'ILED BY
EDWARD KINGS OITYA}ICHA MAINA
Biashara Center Ground Floor Jl2
P.O. Box 246-20100
NAKURU.
SERVE I]PON
TEESPEAKER
The National Assembly
Parliament Way
P.O. Bor 40812-00100.
NAIROBI

Petition under Article 119 ofThe Constitution on TheAppointmentofTHEChieflusticeofKenya2016
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CORAM: GATEMBU &MI]R

CfYIL APPLICATIONNO. 50 OF2015

BETWEEN

AFRICAOILTIIRKANALIMIIED..... lST APPLICANT

AFBICA OIL KET{YA8V.............. ....2NDAPPLICANT

AI'RICA OIL CORPORATION...... .....3RDAPPLICANT

AND

EDWARD KINGS OIYYANCIIA MAINA

MAOSATGNGARAMONENA zND RESPoNDENT

CENTRIC ENERGY CORPORATION 3RD R-ESPONDENT

INTERSTATE PETROLEUM
COMPAI{Y LN[ITED.... .......,.......4TE RESPONDENT

1n

Winding Up Cause No, I of 2014
(formally Winding Up Cause No 1 of 2012 Ritale)

*****************************

RTTLING OF Tr{E COURT

The applicants'Notice of Motion dated 176 September 20i5 seeks to

strike out the 1o respondent's Notice of Appeal dated 21* July 2015 and

1

I

IN TEE COURT OF A?PEAL
ATELDORET

1ST RESPoNDENT

(An Application to stike out the Notice of Appeal lodged by the 1o reqtondent ott

21't luly 2015, il thc intended appeal against the Judgment and order of
Kimondo, I, dated / Iuty 2015 ail delivered in the Eigh Court of Keay at

Eldoret,



filed in court otr the same day. The application is supported by an affidavit

swom by Faith Macharia- Okaalo, leamed counsel for the applicants.

In tlre affidavit , IuIs, Okaalo avers that the judgment of the High Court

was deiivered ot 2"d July 20i5 wherein the High Court ordered the

Winding Up of Interstate Petroleum Company Lirrited, ttre 4d respondent.

That on 21s July 2015 the 1* respondent filed a Notice of Appea1 well after

the 14 days period specified by the rule 75 of this, Court's ruies. She further

avers that a copy of the Notice of Appeal was served on the applicants on

31$ August 2015 well after the mandatory 7 days period specified by the

nrles, and that no application had been filed by the 1" respondent to extend

the period for filing and service of the Notice of Appea1 on the applicanB.

. Furthermore it is averred that the 1( respondent had also neglected to

serve the Notice of Appeal on other affected parties namely, Eric Patrick

Adero Obat, Moses Ombonyo Onyango an'd Lucy Muthoni Gatimu (he ffiaed

parties), and that he had also failed to file an application to obtain an order

dispensing with service on the nrmed affected parties.

In a replyi:rg affidavit dated 76 December 2015, the ls respondent

described the delay in filing and serving the Notice of Appeal oo the

applicants as a regretfrrl slip on his part which was irr any event curable

urder Article 159 (2) (d) of he Constitution; that the delay would not

2



occasioD any prejudice to the applicants or the affected parties ia any event

did not appear in the High Court during the hearings.

The 1" respondent also filed grounds of opposition which state that

the applicants Notice of Motion violated section 3A and 38 of the Appellate

,Iu*diAiorc Act, section 5 of the Oaths and Declarations Act, sections 9, 11, 12,

24, 34 arrd 55 of the Adtocata Act, sections 1A ar,d 18 of the Civil Procedure

,4.ct and sectioas 17 to 19, 4347 and 107-109 of the Eidence Act. Thrs was flor

reasons that Anjarwalla & Kha::na Advocates allegedly lacked ostensible

legal authority and the locus standii to draw and sigrr the Notice of Motion.

As a result it was incurably and irredeemably defective and i:rcompetent,

bad in law, aa abuse of the court process, frivolous, oppressive, and

scandalous ab initio; frrrther, that the Notice of Motion approbates and

reprobates on the question of whether the service of the Notice of Appeal

w;rs upo[ all parties affected by the intended appeal, yet some parties were

not served with a hearing notice in the High Court at Eldoret.

The 1* respondent also complains ttrat no proofhad been tendered on

whether legal aad ostensible authority had been donated to Faith Macharia-

Okaalo to swear the affidavit of 1 7d September 20 15 on behalf of the firm of

advocates, or whether Alice Jonathan Gulenywa complied with the

requirements of sections 9, I l, 12, 24, 34 and 55 of the Advocates Act to make

and commission the affidavit.

3



It was further contended that the Constitution of Kenya excludes

Saturdays and Sundays as workilg days, aad that Article 159 (2)(d) of fre

Constitution enjoias courts to dispense substantive justice. The 1"

respondent took the view that the 7 days period set out in the rules was

short oppressive and untenable, but that in any event the delay in effecting

service on the applicants was not inordinately long.

In her submissions, IuIs. Okaalo reiterated the averments in her

submissiors and to support her position she relied on Ratsa Comoary

Limited & 2 ot,hers vs Manca cesco [201sJ eKLR; ana D llin

Corsortium (K) Limited vs Intelstote Petroleum Comoan y Limited Civil

Application No. 21 of 2011 and Afri Co-o?erative Societv us Usanda Railwa!

Corporation [2002] ru|. Courxel conduded by ureing the Court to find that

the 1" respondent's Notice of Appeal was incomPetent and to strike it out.

Edward Kings Onyancha Maina, the ln respondent who was in person,

opposed the application and submitted that this Court had no jurisdiction to

entertain the application that did not disclose the name of the law firm, and

ttrat the person that filed it was unqualified. Mr. Maina further submitted

that the affidavit swom by the applicaats' counsel offends sectior, 107 to 109

of the Evidence Act since nothing was filed to prove that Ms. Okaala was

authorised to swear the affidavit on their behalf. Another complaint was

ttrat, the applicants had misinterpreted the provisions on computation of

4



time to indude Saturdays and Sundays, which days ought to have been

excluded, with the result that the filing and service of the Notice of Appeal

would be deemed to have been within the timefremes stipulated. FilaIIy,

that nothing had been produced by any of the affected parties to show that

they had notbeen served.

Onlus pafiMr. Z Mokla adopted the submission of the l't respondent

but further added fhat sections 3A and l8 of the Appellate ,Ia*diaiot Aa

donated wide discretion to the Court to glaat a party an opportutrity to be

heard, and if granted, the parry would be placed in a position to regularize a

misstep or an omission. Counsel posited that appeals such as this should be

decided on merit and not on technicalities, particularly as the matter is of

national importance. The Court should recognize that striking out the

Notice of Appeal would be counter productive as the 1n respondent will

simply resort to filing an application to reinstate the appeal, which would be

a waste of the Court's time.

We have considered the apptcation and the parties ' submissions and

wiII begin by addressing Mr. Maina's concems contention that the

application was incompetent on account of its having been filed by

unqualified persons as required by sections 9, 11, 12, 24, 34, and 55 ofthe

Advocates Act artd sections 107 to 109 of the Evideace Aa.

5



Sec'tions 34 arrd 35 of the Advocates Act ue ttre relevant provisions, and

are concerned with the drawing up of proceedi-ags by unqualified persons,

and also provide that the documents relating to the proceedings should bear

the names of the drawer , wbiTe sedions 107 to 109 of ttLe Eviderce Act places

the burden ofproofon the person allegrng the existence offaca.

The Notice of Motion is clearly signed by Anjawalla & Khznna

Advocates who state that they are the advocates for the applicanB. Having

alleged that the firm of Anjawalla & Khanna Advocates were unqualifi.ed, it

was incumbent upon Mr. Maina to place before this Court evidence to prove

that allegation but he did not. Mr. Maina has also not proved that Ms.

Okaalo, an advocate of the High Court of Kenya practicing with Anjarwalla

& Khanna Advocates, who swore the affi.davit in support of the application

was not qualified to do so. In the circumstances, that ground of opposition

falls.

On the question that the applicants misealculated the computation of

the period for filing of the Notice of Appeal by iacluding Saturdays and

Sundays, rule 3 of this Court 's rules only excludes Sundays aad public

holidays, and only when they fall on the last day of the stipulated period. It

reads;

'((a) a period of days from the happeiltg of an event or the doittg

of any act or thing shall be deemcd to be erclusive of the day in
*hich the event happens or that act or thing is done;

6



(b) ,f th, lo* day of the period is a Sunday or a pablic holiday
(which days are in this tule refeffed to as ucluded days) the period
shall include the tdfollowing day, not being an ucluded day;

(r)...".

In the circumstances, we find that the 1o respondent incorrectly

construed ds J sf rhis Court 's rules.

Finally, on ttre issue ttrat no evidence was produced by any of the

affected parties to show that they had not been served, since the onus was

upon the l't respondent to show that the affected parties had indeed been

served, which he has not done, ttren, we must accede to the applicants '

averments regarding the failure to serve the affected parties.

Retuming to the merits of this application, it is the applicanr'

contention that the ls respondent flouted rales 42, 75, and 77 of the Court of

Appeal rules. Rule 75 of this Court's rtrles provides that the Notice of Appeal

shall be filed within 14 days of the decision that is appealed against.

Rde 77 (1) "At intcnded qpcllant" ... to '\ewe copies"... of the notice

of appeal ... "on all persons ilireAly affeaed b1t the appeal. "

Rule 84 further stipulates:

'A person affeAed by an appeal may at any time, either before or
afiet the kstitution of the appeal, apply to the Colrt to strike ofi
the notice or the appeal, as the case may be, on the ground thot rc
eppeal lies or that some essential step in the proceedings has not
been taken m hos not beea taken .n ithia the prescribed time.

7



Provided that an application to sttike out a notice of appeal or an

appeal shall not be brought afier thc eryiry of thirty days from the

date of wrvice of the notice of appeal or record of appeal os the case

may bett.

The Notice of Appeal in this case was lodged on 21s July 2015 which

was 18 days after the judgment was delivered. That contraveted Rde 75. A

copy of the Notice of Appeal ought to have been served on the applicants

within 7 days after it was lodged in court, but was not served on them until

31" August 2015, which was a delay of34 days. That also conuavened Rde

77 (1) of the said Rules.

The Notice of Appeal was also not served upon on a1l th: affected

parties and yet no leave was obtained to dispense with service upon any

party. These are fatal omissioru which both Mr. Maina and Mr. Mokua

would like to wish away under Atticle 159(2)(d) of the Constitution and

sections 3A and l8 of the Appellate lu*diaion Act as frere technicalities.

Artide f59(2)(d) cannot be invoked to oust mandatory nrles ofprocedure.

And as this Court stated in Hunter Tradins Comoanv Ltd vs, oil

Limited. Civil Application No. Nai. 5 of 2010, "If imptoperly invoked, the "02

principle" [sec-tions 3A an.d 38 of the Appellate lurisdiaion AaJ could eosily

become an unruly horse, "



ri

For these reasons, we find that the 1$ respondent omitted essential and

mandatory steps in his attempt to appeal in this matter Accordingly we

allow the Notice of Motion dated 176 September 2015 witl the result that

the Notice of Appeal lodged on2l* July 2015 is hereby struck out with costs

to the apptcants.

It is so ordered.

DATED and delivercd at Kisumu this 2f day of Apil, 2016.

D. K. MARAGA

JUDGE OFAPPEAL

oF S. GATEMBU KAIRIJ, FCIATb

Pr JUDGE OFAPPEAL

A. K. MIIRGOR
*

JUDGE OFAPPEAL

I certify that this is a true
copy of the original

DEPUTYREG

J
o
O
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IN THE COURT OF APPEAL
ATBLDORET

BETWEEN

AF'RICA OIL TI]RKANA LIMITED .........1ST APPLICANT
AFRICA OIL KEI\ryABV............. ..........2ND APPLICANT
AFRICA OIL CORPORATION.... ...........38D APPLICANT

AND

MAOSAKENGARAMONENA ...........1STR.ESPONDENT
EDWARD KINGS OI.IYANCHA MAINA......
CENTRIC ENERGY C ORPORATION.............. "...
INTERSTATE PETROLELIM
COMPAI\T^Y LIMITED...

2NDRESPONDENT
3RD RESPONDENT

4lERESPONDENT

(An Application to stike out Notice of appeal lodged by the 1o respondent ott 21i
Iuty i015, in the intended appeal against the ladgmefi atd oder of Kimondo, l,

dated Zd luly 2015 and detivered in the High Court ofl{enya at Eldoret,

in
Winding Up Cease No. 1 of 2014

(for*olly Wind@ (Ip Cause No I of 2012 Kitale)
*****************************

RTiLING OFTHEC OTIRT

This application arises from the same judgment as ch'il application No.

50 of 2015. The parties are the same, the averments by the parlies who

appeared were the same, as were their submissions, save that the l" respondent

in this instance is, Maosa Kengara Monena who despite having been served

did not appear in Court.

1

(CORAM: MARAGA, GATEMBU. & MURGOR, JJA.)

CTYIL APPLICATION NO. 51 OF 2015



Given these cfucumstances, the parties consented to adopt ttre

submissions made in Ctuil Application No, 50 of 2015 for the purposes of this

application, and for this reason we did not consider it necessary to wdte two

different rulings.

Accordingly, the ruling we have just delivered tn Civil Application No. 50

of 2015 applies tnutatis mutandb to this application with the end result that the

applicants' Notice of Motion herein dated 17'h September 2015 is similarly

allowed, and the Notice of Appeal lodged on 21't July 2015 is struck out with

costs to the applicants.

It is so ordered.

DATED and delivered at Kisumu this 21't day of April' 2016.

D. K. MARAGA

JUDGE OF APPBAL

o? A

o
O

, S. GATEMBU KAIRU, FCIfub

JUDGE OFAPPEAL

A. K. MURGOR

JI]DGE OFAPPEAL

trueI certify that this
copy of the origina-l

2

DEPUTYREGIS
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REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT ELDORET

WINDING UP CAUSE NO. 1OF 20L4

RE INTERSTATE PETROLEUM COMPANY LIMITED

JUDG MENT
1. A petition to wind up Interstate Petroleum Company Limited (hereafter

the ampany) has been presented by Aftica Oil Cnrpomtion (hereafter

the 1r petitionel, Africa Oil Turkana Limited (formerly known as

Turkana Drilling Consortium Kenya Limited, hereafter me Zr pann:one4

and Africa Oil Kenya B'V. (formerly known as Lundin Kenya B'V',

hereafter the ? petttioner). The petition is dated 2d Aprit 2012' It is

predicated upon sections 218, 219 (e) and 220 of the Companies Act'

2. The gravamen of the petition is that the company is insolvent and

. .==-!.Ea.blgi!9 rneet.ls debts-;g$. that it is iu-*: a1!1,eog..tp,ule lhqtil be

wound up. The petitioners claim that the company is indebted to them

in the sum of Khs 4,9L5,227' The debt arises from cosb awarded by

the High Court at Kitale. A certificate of costs dated 7h June 2011 is

exhibited. A formal notice was delivered at the registered offices of the

company on 22d lune 2011.

3, lt is pleaded that a period of more than hree weeks has elapsed; and,

WINDING UP CAUSE i OF 2014 Re Inbr$tab Petroleum ttd JUDGMENT Page 1

c00ar 0F (E[rA
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that no payment is forthcoming' Those matters are set out at lengith in

the petitlon and conflrmed in the verifying affidavits of Keith Hill and

lames Phillips, directors of the ld to 3'd petitioners respectively sworn

on 9s May 2012.

4, The petition is contested by the company' Learned counsel for the

company Mr. Mokua conceded that the company has not filed any formal

response to the petition' The primary opposition to the peution has

been from the contibutories, and in particular, the Sb.contributory

Edward Kings Maina. The latter has filed grounds of cpposition dated

27h July 2014 and a detailed affidavit s.vvorn on 4s August 2014' There

is another affidavit by the same deponent sv'/orn on 21't October 2014'

In a nutshell, he avers that the petitioners lack standing to present the

. ,,!1$qp,?r 
tl"-ra!i[e,deb! ig $1nufa, 

that thel t* 
T-:,3:: ":.c:,TI::

to impeach the decree givinq rise-to the debt' and' that the entire

petition is actlated by bad taith and is incompetent'

5. A supporting creditor, number 0903658 B'C' Limited (formerly known as

Centic Energy Corporation) suPportl the winding up proceedings' It

has filed a deposition sworn by Donald Mahaga on 186 May 2015 and a

list and bundle of documents dated 4h December 2014' The supporting

WND1NG UP CAUSE 1 OF ZO14 Re lntzrsto te Pettoleum Ltd JUDGMENT
Page 2
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creditor avers that the company owes it costs of lGhs 4,339,423 ansing

out of a decree in Kitale High Court JR 30 of 2010. A copy of the

certificate of costs and the demand against the company are annexd.

6. The petiUoners filed three bundles of documents or lisE of authorities

dated 14h lanuary 2014, 1Bd] November 2014 and 256 May 2015. The

5h contributory filed two sets of authorities dated 21* October 2014 and

1d December 2014. On 26s May 2015, I heard oral submissions from

the learned counsel for the petitioners and the supporting creditor. I also

granted leave to the 5h cont-ibutory to address the 
-court. 

For the

record, the 5h contributory had filed a notice to act in person dated 31*

July 20L4.I have considercd the application, depositions, and the rival

submissions.

7, The legal pardmeters in a matter of this nafure are well settled. Section

2lfll,cqnfers jurisdiction,upon the High tcourt,to lrind'BiJ,'ihy,corfrpariy-

registered in Kenya. Under sectron 219 (e) and (f), a company may be

wound up if it is unable to pay its debts; or the court forms the opinion

that it is just and equitable that it be wound up,

8. Section 220 defines when a @mpany is deemed to be unable to pay its

debts. The debt must ucwd lGhs 1,00e Demand has to be served at

- 
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the registered office of the company for a period of three weeks, and,

the company fails to secure, compound or pay the debt or to offer a

satisfuctory explanation to the creditor. When those conditions are met,

the mmpany ls deemedlo be unableto meet its debts. See Re Azetiland

Consulbnts Limited, Nairobi, Winding Up Cause 14 of 2007 [2009]

eKLR,

9. The petitioners must thus show there is a debt that has remained

unpaid for three weeks of the notice. If as urged by the company or

contributory that the debt is disputed, the company has to demonstrate

that the dispute is subsbntial and bona fide. S* Halsbu(s laws of

England, Vol. 7 (3), 4h Edition, 2fi)4 (Reissue) paragraph 452. A

winding up order shall not be granted where the company disputes it in

.-,.r=:.=-..,S94.4-F-$bu,Eg&1ltl.ryl$.$+.sqtisfie9.tha! the-dispute-is 9utd,43r,n,'.:3-'i:--

substantial grounds. See also Re Tanganvika Produce Aoencv 11957)

E.A.247, Re Ghelani Inpex Limited [1975] E'A 197. The latrer decision

is also good authority for the following proposition: it is not improper or

oppressive for a judgement debtor to pursue winding up of the company

(

(

whlle pursuing other alternative remedies. Re Ghelani 'oex Limited.

supra, at 199. The only caveat would seem to be the requirement of
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three weeks'notice; and, the equitable jurisdiction conferred by section

219 (e). So much so that if it would be unjust to the company or

creditors, the court may decline winding up the company' See @

Wldlife Shop Limited, Nairobi, winding Up Cause 23 of 1981 [1981]

eKLR, [1978] KLR 224.

10, Applying the above principles to the present case, I find as follows' I

havereadtherulingofl(oomeJ(asshethenwas)inKible,HighCourt

lR 30 of 2010. The ruling is anne<ed to the deposition of Kings Maina

sworn on 4h August 2014. The company was the ex parte applicar*' It

sued the Permanent Secretary Ministry of Energy and five interested

parties. They were, Turkana Drilling Company Limited; Lundin Kenya

Limited; Africa Oil Corporation; Plafform Resources Inc; and' Centric

Irna$ng' Inc; Or.,,t6t'Pe/:earber'?'010'. the applica$o? .yv-a.g.g!:Tlpf.-.$ t.!, t---:.a:

with costs to the respondent and the five interested parties'

11. I am saUsfied that the three.petitioners were some of the interested

parties. They are Africa Oil Corporation (ttty ln petitionel), Africa Oil

TurkanaLimited(formerlyknownasTurkanaDrillingConsortiumlGnya

Limited, the Zd petitionefl and ffica Oil Kenya B'V' (formerly known as

Lundin Kenfa B.Y',the ? petitionefl' The 5b contributory submitted that

i.

E
E
E'i

Page 5
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thecurrentpetitionersare,oftheoneswhowereawardedcostsinthe

judicialreviewapplication.Ithinkthatisaredherring'Ihavestudied

the earlier affidavit of Donald Mahaga sworn on Bs March 2013' Turkana

Drilling Consortium (K) Limited was incorporated on 13s April 2007' I

have then seen the certificate of its change of name to Africa Oil

Turkana Limited dated 21* october 2009. Lundin Kenya B.V' on the

' other hand was incorporated on 26h November 2007' It changed its

name to Africa oil Kenya B'V as per the confirmation by the registrar of

Companies dated 8s JulY 2009'

12. i thus find that the petitioners have standing to present the petition'

ThepetitlonisverifiedbythetwoaffidavitsofKeithHillandJames

Phillips as required by Rule 25 of the Companies (winding Up) Rules'

ii,, .-:r.:::iEf,-e ,: From th.e affiderlitoEservice,of.ffi!.glQrwar:g-sworrt on 
151 l!n-e-:?ql?t

i the petition was served on the mmpany' The petition was advertised in

the Kenya Gazetle and one national newspaper' The relevant fees were

paidtotheofficia|Receiver.iamunabtetoholdthatthepetitionas

'drawnandfiIedoffendstheCompaniesActorRulesorthatitis

incompetent.

13. The petitioners had filed a single bill of costs' In a ruling delivered on

WINDING UP CAUSE 1 0F 2014 Re lntarstate PetroleumLtd JUDGMENT Page 6
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10h January 2011, the costs were taxed at Kshs 4' 915' 221' I have

seen the certificate of costs dated 7h June 2011' Mr' Kings Maina

submitted that the certificate of costs is not a decree; and that the

petitioners should have moved the court under section 51 of the

Advocates Act for entry of judgment on the taxed costs' I disagree' The

costs awarded here were party and party costs' not advocate-client

cosE. Section 51 of the Advocates Act is thus inapplicable' The

certificate for the party and pafi costs was for all intents and purposes

a decree.

14. Like I stated ear|ier, the company has not filed any reply to the

petition. There has been no appeal or application to set aslde the

certificate of costs in favour of the three petitionerc' To be fair to the 5h

' 'Jrirtiiilirto'i'y, tlieie v,r,uiJ ;t'em:ltb: be :liui:eeCi;;:'t11'E'l'EsldG $€-.- ''11:"-:'r-]

ceftificate of costs awarded to lhe supporting creditor' So much so that

at the moment, there is no otder staying the costs to the petitioner'

15. Although a tome of materials have been placed before the murt' this

petition turns on a very simple matter' The debt in this case exceeds

Kshs 1,000. It is a debt of Kshs 4, 975,221 due from the company to

the petitioners. A formal demand of payment was nrade on the company

WINDING UP CAUSE 1 OF 20L* Re Intersta te Petroleum Ltd JUDCMENT Page 7
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on22'n June 2011 as more particularly pleaded at paragraph 6 of the

peUtion. More than three weeks have expired since the delivery of the

notice. The company has not met the debt, secured it or compounded

it; or, made a reasonable explanation to the creditors. I have reached

the inescapable conclusion that the mmpany is unable to pay its debb

as defined by section 220 of the Companies Act.

16. The only other key question is whether the debt is disputed on bona

fide and subsbndZl grounds. For starters, the company never filed a

reply. The company has not shown any effort or capacity to meet the

debt in good faith. The reply by the 56 mntribubry and by Mr. Mokua,

Iearned counsel for the company, is six-pronged: first, that the company

has rights to explomtion of crude oil reserves of 9.36 billion barrels in

the disputed bloclc 108& 1088, 12A and 13T; secondly, that the
:'. .i.,:, .-;:! #-l -: ";i.{.5!s ra:rj.ar-tyr- Ee:. +::i:i. : i+1C+;t-..., .: :-.-:^ri F: : .--i,r-:t r.,..: +1,-' -.-l--: ,

petitioners have not sought to exectite the decree in any other manner;

thirdty, that the costs are being challenged separately before the Deputy

Regisb-ar and in Eldoret Civil Appeal L4 of 20L5; fourhly, hat the

affidavit in support of the petiton on behalf of Aftica Oil Corporatjon is

defective; fifthly, that the petition is'rcs judia@ and , lasfly, $at the

petition is not brought in good taith but meant to achieve a collateral
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purpose.

17. There are three petitioners here' I have dealt at length with their

identities, change of narhe and capacity to bring these proceedlngs'

Rule 25 of the Companies (winding Up) Rules requires that every

petition be verified by an affidavit of the petitioner' and if there be more

than one petitioner, by an affidavit by one of the petitloners' In fiis

case, I have found the petition is properly before the court' As I have

stated, all the petitioners filed a single bill of msts for the patty and

pafty @sf.. The debt in'question is owed to the three petitioners' The

comparry or the 5s contributory have not shown that they have assets

tomeetthedebtorthattheyhavemadeeffortstorepaythedebt.The

oit reserves or exploraton rights reftned to may well exceed the value

of the debt now due. But it is not lost on me that the exploraton rights

i - bvdr,ttiosE,oil blocks were thelsubject cf',the jurlicial..LeJisyLpQ9qg-dlttSg'.. 
'-,*, 

-

The company lost in those proceedings at tle High Court in Kitale' The

appeal to the Court of Appeal mn into.headwinds' The notice of appeal

was struck out. A motion for shy of execution of the High C.ourt,decision

was dismissed by the Court of Appeal on 206 September 2013' That is

clear from the anneiture markd EKOM6 in Mr' Mainab afhdavit of 21r

I

I

L
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t
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October 2014. It is true that the petitioners had lodged anotier petition

for winding up on 14s October 2011. The petition was struck out on 15b

February 2072. The main reason was that it had not been properly

executed. That did not preclude the filing of the present petition or

make this petition incompetent. I am unable to say the matter is res

judlcab.

18. The definition of lrability to pay, a debt under section 220 of the

Companies Act is nanow and pointed. The point is that the company

has not showo subsbntial or fona ftde grounds disputing the debt. The

onus to prove those matters full squarely on the shoulders of tre

company. I stated that there has been no appeal or applisdtion to set

aside the ceruficate of costs in fuvour of Lhe three petitiones. The

: ..'{'s:':; i p*iEotteig-;ccunsei;frts5' €'tegen-eal I thai tire+iDebtjsi]er6-.l1a#e.: R{itlb€eii.-i.j . ::.-t-.::

served with any appeal. The proceedings before the Deputy Regisb-ar

referred to by the company and tie 5h contributory are to set aside he

certificate of costs awarded fr lhe supporting oditorwho was the 5s

interested party in the proceedings at l(tale High Court. That was the

subject of a sepantebill of msb and certificate of cosE.

19. True, tfie petitioners have otrer remedies in executjon of the decree,

I

I

J-

E

H
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. The upshot is that the petition is allowed' The company is wound up

Eeair€Hl@dg.eay,itsdehF,cod'J.srgs-p.419-Je)-qf"[h-e-SII]PBFS'34.oo1*'4"^

I appoint the Official Receiver as the provisional liquidabr' The costs of

the petfion shall be paid from the assets of the company'

It is so ordered.

GEORGE KAI{YI KIMONDO
JUDGE

20
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But they have a right to pursue the present action' It is not improper or

oppressive for the creditor to pursue winding up of the comPany while

pursuing other alternative remedies. Re Ghetani Inpex Llmibd' 17975f

E.A 197 at 199' The only caveat is the requirement of three weeks'

notice; and, the equitable jurisdictjon conferred by section 219 (f)' The

notice was delivered. I have no cogent evidence that the Pettioners are

acting in bad fuiti or intend to achieve a collateral purpose' I am then

not satisfied that it would be unjust to the company or creditors to wind

up the company in this case' See Re Wldtite Shop Limid, Nairobl'

winding Up Cause 23 of 1981 [1981] eKL& Re Gamets Mlning @ Ltd

[1978] KLR 224.

'l
DATED, SIGNED and DELIVERED at ELDORET this 2d day of July 2015

I

I
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Judoment rcad ln oDen @urt in the oresence of:

Ms.F.Machariaforthepetitionerslnfiu@dbyAnjarw.alla&Khanna
Advocates.

Mr. Z Mokua (Absent) br $e comPany'

Mr. Edward Kings Maina (ln person) for the 5h contibutory' . -

Ms. Ruto for Mi l-eshan for the suppodinq creditor insuucted by Daly & Figgis

Advocates,
Mr. L Kemboi, Court clerk
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PARLIAMENTAR Y APPROVAL) ACT,
CAP 136 OF THE LAWS OF KENYA

STATEMENT BY: BERNARD KIBET SANG (ADVOCATE) AND TOM CHERUIYOT BIEGON

be deduced from his decision in the case of Reou blic -versus- Andrew
Mueche Omwenea {20091 eKLR, where the Accused (Omwenga) was

r^=Itrt trn\,IE lt-l5ir-

wE, EERNARD KIBET SANG (Advocate) of p.o Box 22944-oo1oo Nairobi and ToM
cHERUlYor EIEGON of P.o Box 17lz-zozoo Kericho, make this statement unoei ofi
and state as fotlows:

'1 . THAT l, BERNARD KIBET SANG, an Advocate of the High court of Kenya and a
constituent of Ainamoi constituency, have been retained by the famity of the
Hon. David Kimutai roo (Deceased) to present this stateme;t on their behatf.

2. THAT l, ToM cHERUlYor BlEGoN, a resident of Ainamoi constituency, present
this statement on the capacity of a resident of Ainamoi Constituency.

3. THAT the nominee for the position of the chief Justice (cJ), the Hon. Justice
Kenani Maraga, is Nor fit to hotd the position of the ci, on the fottowing
grounds:

(i) The Learned Judge lacks the requisite competence and tegat judgement
to hotd the highest court and office in the Judiciary, for the reasons to

1i 0i: I
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(ii) ln his judgement, the Learned Judge faited to exercise tegat judgement
by erroneousty reducing the charge of murder to that of manstaughter,
stating the Accused was provoked and shot the two deceased in self-
defence.

(iii) The Learned Judge arrived at the conctusion of manstaughter despite
agreeing with the evidence of the prosecution that the Accused in
possession of a gun went hunting for the deceased in West lndies
Etdoret, which ctearly showed that the Accused had made up his mind to
go after the two Accused with a gun, and which ctearty manifested his
state of mind (matice aforethought/m ens reo) to commit the act (actus
reus) of kitting the deceased.

(iv) ln page 3, paragraph 2, of the judgement, the Learned Judge ctassifies
matice aforethought in three, being, express malice, implied malice
and constructive malice. That express ma[ice is proved when it is shown
that an Accused person intended to kitt, white impLied malice is
estabtished when it is shown that he intended to cause grievous bodity
harm, and constructive matice is proved when an Accused kitted in
furtherance of a felony (for examp(e rape or robbery) or when
preventing a lawful arrest, even though there was no intention to kitt or
to cause grievous bodity harm.
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charged with the heinous cold btood murder of the Hon. David Kimutai
Too and PC Eunice Chepkwony. Before his demise, Hon. David Too,
was the Member of Parliament for Ainamoi Constituency, in the, then,
Rift Vattey Province (now, Kericho County), white pC Eunice
Chepkwony, was a Traffic Potice Officer at the Etdoret poLice Station,
and atso a resident of the said Ainamoi Constituency. Annexed and
Marked 'BTl' is a true copy of the said Judgment.

(v) We do agree with the Learned Judge on his finding that constructive
matice was not proved. We expected that the Learned woutd proceed to
anatyse the remaining categories of matice. However, the Learned Judge
seems to do a general analysis of the evidence without pinpointing the
evidence to the issues of express or imptied maLice which were key in
determining the state of mind of the Accused. With due respect, we
therefore conclude that the judge did not demonstrate competence by
not systematicatly analysing the evidence adduced with the issues of
express and imptied ma(ice which issues he is the one that raised.



(vi) Further, the judgement is not we[[ laid out to enable a reader ctearty
isotate the issues on determination. with due respect, a person aspiring
for the highest judiciaI office ought to demonstrate meticutoui
organisation of his anatysis of tegat issues. The judgement is convotuted
and leaves readers confused and unable to point out the direct.ion of the
judgement' we nonethetess struggted to pick out the issues from the
judgement.

(vii) The judge in reducing the charge from murder to manslaughter hetd that
the Accused was provoked and atso acted in setf-defence by kitting the
two Accused. From evatuation of evidence, the Learned Judge atso
contradicted himself and erroneousty agreed with the defence that the
Accused was provoked and acted in self-defence. ln reaching at the
conctusion of provocation, the Learned Judge erroneousty found that
there was a love affair between the Accused and the deceased Eunice
chepkwony. ln any event, the atteged love affair wour.d affair woutd not
have the cause of the provocation. We say so because:

(a) As to provocation, iln page 5, paragraph 3 of the Judgement, the
Learned Judge confirms that most of the potice witnesses denied
that the Accused had any love affair with the tate pC Eunice.

(b) The Learned Judge betieved the aU.egation that the provocation arose
from the atteged ctaims by the deceased that the Accused was
spreading rumours that the [ate Eun.ice had HIV/Aids. How does an
altegation of a rumour amount to provocation to the extent of kitting,
especiatty when it had been confirmed that the Accused and the tate
Eunice had taken an HIV Test at the instance of his wife? ln our view,
the Accused woutd not be SO SERIOUSLy provoked by attegations that
he was SPREADING disproved rumours.

(c) The Learned Judge betieved the evidence of the Accused that he and
the tate PC Eunice were lovers in Kiganjo potice Cottege, despite that
no independent evidence was given to support the testimony by the
Accused.

I
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(d)The Learned Judge believed the testimony of the Accused that he
sotd his Matatu KAQ 401 C for K.Shs j00,00 and gave sale proceeds to
the tate PC Eunice who added to it K.Shs 10O,O0O and bought the
Toyota Carina. This is despite that no evidence was ted to show that,

)



firstty, the Accused owned and sotd the matatu KAe 401C for K.Shs
300,000 and that and he and the [ate PC Eunice bought the Toyota
Karina.

(e) ln respect of self-defence, the Learned Judge conctudes that the
Accused is the one that shot the two deceased and that neither of
the deceased shot a singte shot at the Accused (see page g paragraph
4 of the judgement). Further, the Learned Judge, setectively and
with no valid reason chose not to believe the testimony of pW10 (pC

Mutisya) and that of PWZ (Eric lgadwa Mbogani), that they saw a
pistol on the waist of the late Eunice in ctear demonstration that the
late Eunice did not train a gun at the Accused to warrant setf-
defence. lnstead, the Learned Judge, without demonstrating any
reason for preference, chose to betieve the testimony of pW 23, an
lnvestigating Officer (who was not and would not normatty be in the
scene) that PW l0 and PW 2 recovered the gun at the scene. pW2

who went crime scene, in his testimony (see page 6, paragraph 6 of
the judgement) ctearly demonstrates that the tate pC Eunice had a
gun strapped on her waist and that there was no other gun on the
scene. Why woutd the Learned Judge have chosen to disregard the
testimony of two witnesses who went to the scene and found the gun
on the waist of the late PC Eunice, but choose to rety on the
testimony of one witness who retied on hearsay to conctude that guns
were recovered at the scene?

(f) ln page 8, paragraph 1 of the judgement, the Learned Judge seems to
betieve uncorroborated evidence that the Accused went to the scene
and that the two deceased were the first to point guns at the
Accused. With due respect, what the Learned Judge is saying is that
the Accused who had been pointed a gun at, acted in a 'movie tike,
swiftness, pulted out his gun and shot TWO peopte (inctuding a
trained gun user) who had already pointed guns at him!!!

(g) The Learned Judge seems to unproceduratty rety on the ,testimony'

of the Advocate for the Accused that Eunice had two guns (see page
8, paragraph 5 of the judgement). This amounts to retying on
evidence of from the bar, which is highty irregutar. Firstty, Advocates
for parties do not normatly provide evidence in proceedings and
secondty, the said Advocate did not take the witness stand.
Otherwise, where did the Learned Judge come up with the phrase, ,l

PaEe 4 of 7

W+



agree with the Accused,s counse[ that Eunice had two guns at the
scene...'? Where did the Learned Judge come up with the conctusion
that the potice hid the extra gun that was attegedty in possession of
the late Eunice? No testimony to that effect was given by any other
witness other than the Advocate for the Accused.

(h) The tearned judge chose to betieve what a witness says was totd by
another witness who atso testified in court but did not give any
testimony to the effect that the late Eunice had a gun (see page 7,
paragraph 4 of the judgement). ln other words, the tearned judge
chose to believe hearsay,

(i) The Learned Judge agrees that neither of the deceased fired a singte
shot (see page 8, paragraph 1). So the question that comes to mind
is, whitst the Accused was shooting the tate pC Eunice, why woutdn,t
the late Hon. Too shoot the Accused g.iven that the Learned Judge
believed that the two deceased had both whipped out guns? (see
page 8, paragraph 3 of the judgement).

(j) ln an apparent defeatism to his findings, the Learned Judge proceeds
to state in the last paragraph of his judgement, .....considering the
fact that accused is the one who fofiowed the deceased to west
lndies Estate and that neither of the deceased fired even a one
shot, lfind that Accused should have shot them on the arms or
legs to disarm them and not on the head, chest and abdomen as he
did. ln the circumstance, I find that Accused used excessive force
in shooting them on the said spots.,, This surety is not consistent
with the findings that the Accused shot in setf-defence, noting that
as we had shown, no evidence was given to show that the tate pC

Eunice whipped out her gun, and further that no testimony was given
to show that she had two guns which one may have been used by the
late Hon. David Too. As,a matter of fact, the tate Hon. David Too was
high school principal and since he had just been etected to
Partiament, in a[[ imaginations, he wouLd NOT have had the courage
to pick, let atone the skitt to use a gun. lmportantty, NO finger print
evidence was adduced to demonstrate that the [ate Hon. David Too
hetd a gun at the scene.

4. IH4T usuatty, when judges detiver judgements, they are not put on the spot to
defend their judgements in order to gauge their veracity. However, this
Honourable House, through this honourabte committee, has in opportunity to
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put the Learned Judge in his defence of the judgement. lt is worth pointing out
that the cotd btood murder of the Hon. David Too happened in the same period
with another kitting of another legistator, Hon. Mugabe Were, and deaths of
Hon. Kipkatya Kones and Hon. Lorna Laboso. ln the issue of the kittings, the
judiciary ought to have risen to the occasion and sent an unequivocal message
to the kilters that representatives of the peopLe hotd a ptace sui generis in
society and shoutd be protected by atl means.

THAT the death of the deceased caused a lot of emotionatty pain to their
families and the habitants of Ainamoi Constituency. Further, upon the murder,
there was a lot of civil unrest that led to a number of deaths and property
destruction. Thus, the said peopte had the tegitimate expectation that justice
woutd be served.

6. THAT out of the Learned Judge's decision, the famities of the deceased as wett
as the constituents of Ainamoi Constituency, fett that justice was not served,
and it is on this reason that they are opposed to the appointment of the
nominee to the highest court and judicial. office of justice. For avoidance of
doubt, the late Hon. David Too was overwhelmingty etected by the peopte of
Ainamoi Constituency. We say without any iota of doubt that he was toved by
the peopte.

7. THAT the people of Ainamoi, as shown in media reports, do not have faith in
Justice Maraga as a judge, let atone as the [eader of the highest court and
judicial office.

8. THAT and given that we have demonstrated that the Learned Judge did not
dispense justice, to approve the nomination of the Learned Judge, woutd be an
affront to justice to the famities of the two deceased, the peopte of Ainamoi
Constituency where the late Hon. David Too was a representative and the late
PC Eunice a resident of Ainamoi, and this Honourabte partiament where the
late Hon. David Too was a member.

9. THAT we make this statement under oath conscientiousty betieving the same to
be true and in accordance with the oaths and Statutory Dectarations Act (Cap
15) of the Laws of Kenya.

)v
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SWORN at NAIROBI by the said:
BERNARD KIBET SANG (Advocate)

-and-
TOM CHERUIYOT BIEGON

This 1'lth day of October, 2016
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REPUBLIC v ANDREW MUECHE OMWENGA [2009] eKLR

$tl'! l, qd lilofi.rED ir Frtli: Kio*Ingr

REPUBLIC PROSECUTOR

VERSUS

ANDREW MUECHE OMWENGA.. ACCUSED

JUDGMENT

ANDREW MOECHE OMENGA (the Accused) in this case ls charged wlth two counts of murder
contrary to Section 203 as read with Section 204 of the Penal Code. lt is alleged that on the 31't
January, 2008 at west lndies Estate in Uasin Gishu District within Rift Valley province, he
murdered DAVID KIMUTAI TOO (David) and EUNTCE CHEpKWONy(Eunice).

The prosecution case as can be gleaned from the evidence of 23 witnesses who testified
against him is that at about 10.00 a.m. on 31'r January, 2008 the Accused followed both the
deceased to west lndies Estate in Eldoret rown where he shot them and fled on the GK motor
bike he had to the Do's camp at rurbo where he surrendered himself and was arrested.
Members of the public who heard gunshots ran to the scene and found David dead. Though
Eunice was still alive, she was not talking. With the police who also rushed there on receiving
information, they rushed Eunice to Moi Referral Hospital where she died while undergoing
treatment. Accused was later handed over to police and escorted to Nakuru where he was
charged with the murder of the two deceased persons.

what is murder" Before I deal with the definition of murder, it is important to bear in mind
the fact that criminal law does not seek to punish people for their evil thoughts; an accused
must be Proved to be responsible for conduct or the existence of a state of affairs prohibited by
criminal law before conviction can result. Whether a conviction results will depend further on
the accused's state of mind at the tlme; usually intention or recklessness is required. The Latin
maxim-acft s nolitacft reum, nisi mens sit rea-"the act itself does not constitute guilt unless
done with a guilty mind," encapsulates this principle.

With these two important elements of crime in mind, I can now define murder as the unlawful
homicide committed with "malice aforethought." Homicide of course is the killing of a human
being by another. Murder is therefore the killing of a human being by another with malice
aforethought.

"Any person who of malice aforethought causes the death of another person by any
unlawful act or omission is guilty of murder."

gflrc
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Section 203 of the Penal Code under which the Accused is charged defines murder as the
causing, by a person or persons with malice aforethought, the death of another person by an
unlavyful act or omission. lt reads:-
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It is clear from this definition that for an accused person to be convicted of murder, it must
be proved that he caused the death of the deceased wlth malice aforethought by an unlawful
act or omission' There are therefore three ingredients of murder which the prosecution must
prove beyond reasonable doubt in order to secure a conviction. They are: (a the death of the
deceased and the of that-d,eath;(b)lhallh-eac-clrs-ed,.c-qnlltitred.th-e.-_unt
causg-d-the death of-the deceased and (c) that the Accused had the malice aforethought.

".'.in some cases death can be established without medical evidence. Of course there are
cases, for example where the deceased person was stabbed through the heart or where the
head is crashed, where the cause of death would be so obvious that the absence of a post-
mortem report would not be fatal. But even in such cases, medical evidence of the effect of
such obvious and grave injuries should be adduced.,,

The death ofthe two deceased persons in this case is not in dispute. lt is also not in dispute
that they died of gunshot wounds. The evidence of the pathologist, Dr. Njue pw20, makes that
quite clear. That disposes of the first ingredient.

on the second ingredient, the Accused himself admitted that he shot David. I do not accept
his contention that Eunice accidentally shot herself as he struggled to wresfle David,s gun
from her. The evidence of Ag. ssp Johnson Mwongela, pw19, that only Accused's ceska
pistol serial No. A050468 Ex.4 was fired at the scene and that the finger-ring he examined had
a circular bullet hole as well as the evidence of Dr. Njue that Eunice was shot in a standing
position while defending her self, leaves me in no doubt that the Accused shot her also.

ln order to satisfy the second ingredient that the accused committed the unlawful act which
caused the death of the deceased, we need to determine whether or not the Accused,s act of
shooting both of them was an unlaMul act. t will deal with this aspect of the second ingredient
along with the third ingredient which is whether or not the Accused killed the two deceased
persons with malice aforethought.

ln the first element, there must be evidence proving that the death of a human being (the
deceased) actually occurred. The evidence required to prove the death is usually the auiopsy
rePorts given by pathologists. But there are circumstances where the cause of death is too
obvious to require medical evidence like where the deceased person was stabbed through the
heart or where he is decapitated or his head is crashed. stating this principle in Ndun!u vs
Republic [19851 KLR 487 the Court of Appeal stated at p. 493 that:-

what is "malice aforethought" Malice aforethought describes the rnens rea or the mental
element required for a conviction of murder. The term imports a notion of culpability or moral
blameworthiness on the part of the offender. lf 'malice aforethought, is lacking the unlawful
homicide will be manslaughter.

Section 206 of the Penal Code gives the instances when malice aforethought is established.
It states that:-

"Malice aforethought shall be deemed to be established by evidence proving any one or
more of the following circumstances-

(a) an intention to cause the death of or to do grievous harm to any person, whether that
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person is the person actually killed or not;

(b) knowledge that the act or omission causing death will probably cause the death of or
grievous harm to some person, whether that person is the person actually killed or no(
although such knowledge is accompanied by indifference whether death or grievous bodily
harm is caused or not, or by a wish that it may not be caused;

(c) an intent to commit a felony;

(d) an intention by the act or omission to facilitate the flight or escape from custody of
any person who has committed or attempted to commit a felony."

Even when any or all of the other instances are proved, it will not be murder if the accused
person is shown to have been provoked and/or to have acted in self-defence. Mrs. Ndeda for
the Accused has submitted that the Accused shot the two deceased persons out of
provocation and in self defence. What is provocation" What is self defence and when do the
two defences arise"

Black's Law Dictionary, 7th Edition defines the term "provocation" as "something (such as
words or actions) that arouses anger or animosity in another, causing that person to respond
in the heat of passion." ln as much as it is relevant to this case, Section 208 of the Penal Code
explains what constitutes provocation:-

'5.208 (1) The term "provocation" means and includes, except as hereinafter stated, any
wrongful act or insult of such a nature as to be likely, when done to an ordinary person or in
the presence of an ordinary person to another person who is under his immediate care, or to
whom he stands in a conjugal, parental, filial or fraternal relation, or in the relation of master or
servant, to deprive him of the power of self-control and to induce him to commit an assault of
the kind which the person charged committed upon the person by whom the act or insult is

done or offered."

Self defence on the other hand, as the term itself suggests, is defence of self, lt is the use of
force or threat to use force to defend oneself, one's family or one's propertlt from a real or
threatened attack. Self defence is therefore a justiflcation in the application of force recognized
by the common law.

The law generally abhors the use of force or violence, There are, however, instances where
the use of reasonable force is justified. For instance, an accused charged with an offence may
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It is clear from this definition that there are three broad elements of 'malice aforethought',
They are express, implied and constructive malice. Express malice is proved when it is shown
that an accused person intended to kill while implied malice is established when it is shown
that he intended to cause grievous bodily harm. When it is proved that an accused person
killed in furtherance of a felony (for example, rape or robbery) or when resisting or preventing a

lawful arrest, even though there was no intention to kill or to cause grievous bodily harm, he is
said to have had constructive malice aforethought.

There is no evidence that the Accused shot the deceased persons in an attempt to arrest
them. So the last instance of Section 206 of the Penal Code is not relevant to this case.
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seek to plead that he acted as he did to protect himself, or his property or others from attack or
to prevent a crime or to effect a lavvful arrest. Such pleas when successfully raised provide a
justification for the accused's conduct thereby rendering his act lawful. Since the use of lawful
force is not an offence, the accused will be acquitted of the offence as the element of acfus
reus (the unlawful act) will be missing.

A person is justified in using a reasonable amount of force in self defence if he or she
believes that the danger of bodily harm is imminent and that force is necessary to repel it. This
defence therefore turns on two requirements: one, that the force must be necessary and
secondly that it must be reasonable.

"The defence of self defence either succeeds so as to result in an acquittal or it is disproved
in which case as a defence it is rejected. In a homacide case the circumstances may be such
that it will become an issue as to whether there was provocation so that the verdict may be one
of manslaughter."

what is reasonable force is a matter of fact to be determined from evidence and. the
circumstances of each case. ln the words of Lord Morris of Borth-y-Gest in the said English
case of Palmer vs R., [1971J 55 cr. App. R.223 at p. 242 quoted with approval by the court of
Appeal in John Njoroge Vs Republic, Cr. App. No. 186 of 1987:-

"lt is both good law and good sense that a man who is attacked may defend himself. lt is
both good law and good sense that he may do, but may only do, what is reasonably necessary.
But everything will depend upon the particular facts and circumstances... lt may in some cases
be only sensible and clearly possible to take some simple avoiding action. some attacks may
be serious and dangerous. others may not be. lf there is some relatively minor aftack, it would
not be common sense to permit some action of retaliation which was wholly out of proportion
to the necessities of the situation....lf the moment is one of a crisis for someone in imminent
danger, he may have to avert the danger by some instant reaction.,'

I should here point out that like in all other criminal cases, where accused raises the
defences of self defence and provocation, the burden is still on the prosecution to prove him or
her guilty beyond reasonable doubt. Where the accused raises defences of self defence or
provocation, he does not thereby assume any burden of proving his innocence. lt is for the
prosecution to prove that the accused was not provoked or that he did not act in self detence.
ln other words the prosecution must disprove the defences of provocation and self defence

httpt/w\rel.kenNaw.otg - Psge 4E

It is not necessary, however, for there to be an actual attack in progress before the accused
may use force in self defence. lt is sufficient if he apprehends an attack and uses force to
prevent it. ln Beckford vs'R [19881 Ac 130 Lord Griffiths stated (at p.144) that ,'a man about to
be attacked does not have to wait for his assailant to strike the first blow or flre the first shot;
circumstances may justify a pre-emptive strike." The danger the accused apprehends,
however, must be sufficiently specific or imminent to justify the actions he takes and must be
of a nature which could not reasonably be met by more pacific means.

ln Mokwa vs Republic, [1976{0] 1 KLR 1332 the court of Appeal held that self defence is an
absolute defence even on a charge of murder unless, in the circumstance of the case, the
accused applies excessive force. In Palmer Vs R., [1971] 55 Cr. App. R.223 at p. 243 the English
House of Lords held:-
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and it must discharge this burden beyond reasonable doubt-Joseph Kimanzi Munywoki Vs
Republic, Cr. App. No. 31 of 2003 CA Nairobi), [2006] eKLR. ln the said case of Beckford Vs R
[1988] AC 130 Lord Griffiths (at p.1r14) rendered himself thus on selfdefence:-

"lt is because it is an essential element of all crimes of violence or the threat of violence
should be unlaMul that self defence, if raised as an issue in a criminal trial, must be disproved
by the prosecution. lf the prosecution fail to do so the accused is entitled to be acquitted
because the prosecution will have failed to prove an essential element of the crime namely that
the violence used by the accused was unlaMul."

As I have said, the Accused in this case has raised the defences of provocation and self
defence. Did the circumstances of this case justify hls act of shooting both the deceased
persons" ln other words was the Accused in imminent danger himself that he had to take the
lives of the two deceased persons to save his" Put in another way, has the prosecutlon in this
case disproved the defence of self defence" To determine this, I need lo consider in detail the
evidence of the alleged love affair between the Accused and Eunice and that of the shooting
incident as related by the prosecution witnesses on the one part and the Accused on the other.

Although most of the police witnesses denied that.Accused had any love affair with Eunice,
under cross examination, PC Daniel Gaiko, PW6, admitted that this was a crime of passion. ln
examination in chief Cl Virginia Kadenge, PW12, also denied knowledge of any love affair
between Eunice and the Accused, but in cross-examination she admitted that from
investigations they learnt that the cause of the shooting was a love triangle. This appears to
have been common knowledge because even the lnvestigating Officer, Josphat Kisingu, PW23,
admitted that even the OCPD gave the love triangle as the cause of the shooting.

ln his defence, the Accused testified on oath that he met Eunice in 2000 at the Kenya Police
College Kiganjo. They became lovers and agreed to marry. After passing out, however, they
were posted to different stations and did not meet until 2006 when they found themselves at the
Eldoret Traffic Office. Eunice informed him that she had been married and he told her he was
also married. They got to know their respective couples and became family friends.

After Eunice's husband's death in June 2007 they renewed their love and in August 2007
they agreed lo marry. When Accused's wife knew of his infidelity and having heard rumuors
that Eunice's husband had died of HIV and AIDS, she wanted to cause trouble but to assuage
her fears Accused and Eunice took an HIV test in October, 2007. He produced the certificates
as Ex. D1(a) and (b) which Accused's wife Edna Kerubo, DW3, also identified and corroborated
Accused's evidence that at her request, Accused and Eunice took an HIV test. ln October,
2007, as Justus Nyaberi Nyaboga, DW2, also testified, Accused took Eunice to his home in
Nyamira and introduced her to his parents and his siblings as a woman he wanted to marry as
his second wife. Accused's father had no objection to that. He said Accused was an adult who
knew what he was doing. Later Accused gave Eunice Kshs. 300,000/= from the proceeds of the
sale of his matatu KAQ 401C to which she added Kshs.100,000/- and bought a Toyotta
Karina Maroon in colour. They both used the vehicle as they were together most of the time
and at times he could keep it. This is the vehicle the deceased had when they were shot.

It was also the evidence of Accused's former matatu driver Jared Atuya, DWl, that one day,
prior to Accused selling his matatu, he took Accused to Eunice's house and left him there with
the matatu. When he went for the matatu the following morning, Accused came out of Eunice's
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Taking all this evidence into account, I am satisfied that the Accused and Eunice renewed
their love affair after Eunice's husband's death and that they }vere in the process of marrying.

on the shooting incident, May Busienga Amasimbi, pwl, a resident of west lndies Estate ln
Eldoret rown, testified that on 31.,|.2008 at about 1o.zz am, as she was going to her friend,s
house, she saw a man in smart casual attire standing besides a maroon car in serious
discussion with a woman. She did not pay much attention to them as she thought they were
perhaps buying building sand. So she passed and went her way.

she did not find her friend. As she talked to someone to find out the whereabouts of her
friend, she heard a woman screaming and she ran to where the screams were coming from. The
vvoman turned out to be the one she had seen with a man. she was kneeling pleading ln
Kiswahili with a man in police uniform, "Mogaka usiniue" (Mogaka do not kill me; while the man
she lvas with was seated in the car. The policeman then slapped her several times before firing
a shot which missed her but the second and third shots caught her on the ribs and thigh. The
policeman then went and shot the man in the car on the head through the window seveol ti.""
after which he took off on a motor bike.

with several other people from that estate who had been attracted by the gunshots, this
witness moved close and found the woman still breathing. she identified heias the police
officer by the name Eunice who was also her customer. She called another police officer, one
Ngetich, whose number she had and soon thereafter police went to the scene and rushed the
woman to hospital. The man Eunice was with had already died. ln cross-examination, she
denied seeing Eunice holding a pistol. she said she saw it on her waist when she had fallen
down. she also denied that the man in the car talked with the policeman or in any way
struggled with him.

REPUBLIC v ANDREW MUECHE oMwENGA [2009] eKLR

house in a vest with a lesso around his waist.

The other prosecution witnesses went to the scene after the shooting incldent.

ln his sworn testimony, Accused stated that on 31.'1.2008, while on patrol, he saw Eunice
standing at the rear of her car in an open space near west lndies Estate. He found that odd as

Eric lgadwa Mbogani, PW2, also lives in west Indies Estate. He testified that while in his
house in the estate on 31.1.2008, at about 10.10 a,m., he heard 5 to 6 gunshots from the rear of
his house. He peeped through the window and saw a policeman on a GK motor bike take off in
high speed and people including PW1 running lo where the gunshots were heard. He also got
out and rushed to the scene- There he saw a man in a grey suit collapsed on the steering wheel
of a maroon car. He was profusely bleeding from the mouth. outside the passenger side of the
vehicle, about 3 metres away, he saw a woman lying down on the grass. when he got near, he
could hardly feel the man's pulse. He pulled him out of the vehicle but for fear oi tampering
with evidence, he decided against rushing the woman who was still alive to hospital in the
same vehicle. Because the woman's dress had fallen off, she was exposed and he decided to
cover her nakedness. That is when he saw a pistol strapped to her waist and took possession
of it. He then called Mwangi, a police friend of his who sent a police vehicle and two policemen
to the scene. He handed the pistol to one of them and assisted them carry the woman into the
vehicle and rushed her to Moi Referral hospital. ln cross-examination, he denied seeing any
other gun at the scene.
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the nearest living quarters were about 20 metres away. Eunice beckoned him and he went
there thinking she had a problem with the car. when he got near her he saw that she was in a
foul mood. He nevertheless stretched his hand to greet her, but before she made any move, a
man came out of the car and asked her "Huyu ndiyo yule miinga amekwaribia jina" (ls this the
fool who has disparaged your reputation"). Then Eunice immediately demanded to know why
the Accused was scandalizing her that she had HIV and AIDS. when he turned to the man he
found a gun trained at him and the man asked why the Accused was spoiling his wife's name.
Accused jumped dnd held Eunice for cover. He then heard two gunshots and realizing he was
in danger, he shot the man who fell as he held his head and then got up and sat on the driver,s
seat. Eunice dashed for that man's gun as the Accused also dashed for it. she got it and held
it onto her stomach. ln the course of the struggle he heard two gunshots and Eunice fell down.
He assumed she had accidentally shot herself.

I have already discounted the Accused's contention that Eunice accidentally shot herself.
The issue now is whether in the circumstances of this case the Accused acted in self defence
and if so whether or not he used excessive force.

ln view of the pChologist's evidence that Eunice was in an upright position and defending
herself when she was shot and also the evidence of the ballistic expert, Ag. SSp Johnson
Mwongela, PW19, that the finger-ring recovered from Eunice,s body had a circular bullet hole
with an upward trajectory, I reject PW1's evidence that Eunice was shot in a kneeling position.
ln the same vein I also reject her evidence that David did not come out of the vehicle and that
he was shot through the window while he was seated in the car. lf that was the case, with no
bullet holes found on the car as lP lsaiah Ngetich, PW15, and lp Josphat Kisingu, pW23 said,
David could only have been found with bullet wounds on the head and not with others on the
shoulder, chest and especially on pelvis as Cl Virginia Kadenge, pW12, said.

ln any case it was not normal lor David to have remained in the car when Eunice was
pleading with the Accused to spare her live and continue sitting there and wait to be shot after
Eunice had been shot. I agree with PC Peter Ngetich, PW17, that PWI told him that the woman
who was shot also had a gun. His concession that he did not concern himself with that gun is
proof of the direction the police investigations took after the shooting incident in this case.

As the other witnesses went to the scene after the shooting incident, other than the
evidence of PWl, we only have the Accused's account of that incident. That leaves me with no
option but to make reasonable deductions from the available circumstantial evidence and as I

do that, I have taken into consideration the fact that the Accused being an interested party may
have lied to safe himself.

A,s we know from Republic - Vs - Taylor Weaver and Donovan (1925) 21 Cr. App. R. 20
"circumstantial evidence is very often the best evidence. lt is evidence of surrounding
circumstances which, by intensified examination is capable of proving a proposition with the
accuracy of mathematics. lt is no derogation of evidence to say it is circumstantial.,'

There is no evidence that Accused armed himself to kill or even do grievous harm to either
of the deceased persons. He was issued with a firearm for use in the course of his normal
duties in event of need. He had no problem with Eunice. There is also no evidence that he knew
David or had even heard of him previously, As he said, he learnt much later that day that the
man he had shot was David Too, the MP for Ainamoi Constituency. ln the circumstances, lfind
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that Accused had no reason to kill either of them. I also find neither Eunice nor David had any
intention of killing or even doing grievous harm to the Accused. They were simply annoyed by
the rumuors that they attributed to the Accused that Eunice had contracted HIV and AIDS from
her late husband and wanted to scare him off from further spreading them. That is why neither
of them fired even one shot.

But why did the Accused shoot the deceased persons',

As lhave said, ldo not agree with the Accused that Eunice accidentally shot herself while he
was struggling to wrestle David's gun from her. The evidence of Ag sSp Johnson Mwongela
that only Accused's gun was fired at the scene, demolishes that contention. From the evictence
on record what lfind happened is that Accused's fellow police rider who Accused said called
him, informed him that he had seen Eunice in her car with a man. Accused who was already
betrothed to her and had even bought that car joinfly with her became jealous and followed
them to west lndies as Pw2 told PW6. They stopped and Eunice came out of the car. Accused
then rode there but she refused to greet him. lnstead she whipped out her gun that pwl told
PW 17 she saw her with and demanded to know why the Accused was scandalizing her that she
had Hlv and AlDs. Before he could even respond, David came out of the car with a gun and
asked Eunice if the Accused was the fool who had been scandalizing her. Accused shoibotn of
them both of them before either of them fired any shot.

As Accused said, David then entered the car and Accused, fearing that he may have gone
for a weapon, shot him again in the car and he collapsed on the steering wheel, a position that
PW2 found him in. That also explains the bullet marks and the cartridges that lp lsiiah Ngetich,
PW15, the scenes of crime officer who took photographs at the scene, found in the 

"a, 
ano th"

drenching with blood that he saw on the driver's seat. The evidence of pc philip Mutisya,
Pw10, that he saw a pistol on Eunice's waist when they were putting her into their vehicle to
rush her to hospital and that he is the one who removed it from her waist at the hospital and
handed it to Pc Ndungu cannot be true. Equally untrue is pw2's account that he removed a
gun from Eunice's waist and gave it to police officers at the scene. The true position is that, as
the Investigating officer, Josphat Kisingu, pw23 said, pwz recovered a gun at the scene which
he gave to the police and PWl0 recovered Eunice,s gun also at the scene.

As I have said, PW 17, Pc Peter Ngetich's concession that he did not concern himself with
the gun that PW1 told him Eunice had, tells us a lot about the investigations the police carried
out with regard to the number of guns that were at the scene. I agree with Accused,s counsel
that Eunice had two guns at the scene, the pistol Ex. 4 and the G3 rifle she had been issued
with on 29th January, 2008 which must have been in her car. As there is no evidence that David
had a gun of his own, I find that the gun he came out of the car with when he heard Eunice
shouting at the Accused is the is the same G3 rifle. lt was recovered from the scene but the
police realizing the blunder they had made of issuing Eunice with two guns, they hid it.
otherwise why would the police have wanted to tamper with the entry, in the Firearms Register,
relating to the date when the G3 rifle was returned as PW23 conceded if that were not thJcase',

The sum total of all this evidence is that faced with two armed people, who he thought
wanted to kill him, I find that Accused was justified in thinking that he was in imminent danger
and was provoked to shoot both the deceased in self defence.

Adequate provocatlon, especially when coupled with self defence, can reduce a murder
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charge to manslaughter- Mbugua Kariuki Vs Republic, [1976-801 'IKLR 1085 and Republic Vs
Gachanja, [2001] KLR 428. This is also legislated in Section 207 of the Penal Code in the
following words:-

"When a person who unlawfully kills another under circumstances which, but for the
provisions of this section, would constitute murder, does the act which causes death in the
heat of passion caused by sudden provocation as hereinafter defined, and before there is time
for his passion to cool, is guilty of manslaughter only."

ln Mancini Vs Director of Public Prosecutions, [19411 All ER 272 the English House of Lords
held that not every kind of provocation, however, will reduce murder to manslaughter. To have
that effect the provocation must be such as to temporarily deprive the person provoked of the
power of self control, as a result of which he commits the act which causes the death. The test
to be applied therefore is that of the effect the provocation would have on a reasonable man, so
that an unusually excitable or pugnacious person is not entitled to rely on provocation which
would not have led an ordinary and reasonable person to act as he did. And before provocation
becomes an operative factor in a murder trial, however, the prosecution must have proved
beyond reasonable doubt, that murder, provocation apart, had been committed by the
accused-Stingel Vs R. [19911 LRC Crim) 639.

ln this case, as I have said, faced with two armed people I find that Accused was temporarily
deprived of the power of self control as a result of which he shot them. However, considering
the fact that accused is the one who followed the deceased to West lndies Estate and that
neither of the deceased fired even one shot, I find that Accused should have shot them on the
arms or legs to disarm them and not on the head, chest and abdomen as he did. ln the
circumstance I find that Accused used excessive force in shooting them on the said spots,

For these reasons and on the princlples set out herein above, I reduce the charge of murder
to manslaughter. I accordingly acquit the Accused of the charge of murder but convict him of
the offence of manslaughter contrary to Section 202 as read with Section 205 of the Penal
Code.

DATED and delivered this 29th day of October, 2009.

D. K. MARAGA

JUDCE
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Iru, ft" undersigned, are citizens of Keny4 residents of Ainamoi CoCounty.

DRAW the attention of the house to the following:

That following the recommendation of the Judicial service commission, Hon Justice DavidMaraga now awaits the approvar of the Nationar Assembly and appointrnent by the president soas to assume the office of tle Chief Justice of the Republic of Kenya-

:llin:[:t"inamoi 
Constituency have rcservations of t]re JSC nominee taking office as the

our reservations arise from the,conduct of Justice Maraga in handring of the murder case of ourformer Member of parriament the Late Hon. David roo in 200g whereby he reauced trre charges. brought against the accused, one Andrew Maoche frorn Murder Charge to Manslaughter.
whereas the Judge was exer;lsi.ne.his;uiicial independence, his decision to ."a,.1"" th. qt *g"
il;"H;Tt"rTJ:** a lenient 

"n"n"' "r "' '*" in prison ; ;;; *"0,,, .
During his appearance before the Judges and Magistrates vetting board, Justice Maraga was atpains to exprain what informed rris decision ,o,"iu"",t" capital offence charge in the face ofglaring evidence enough to sustain the capitar charge of murae.. He made aa outright admissionthat. hisdecision was wrong and that he was humln after a.r and was bognd to error once in awhile' He went fi.rrther to point out that trre state had rodged an appear against his decision.
His remarks on the ruling that the accused shourd have shot the deceased on the limbs to disarmthem were contemptuous and derogatory to tr',. a,"lry-oi the deceased and his constituents atlarge who had over-whelmingly elected hinr.

Iu view of rhe foregoing, the credib ity of Hon Justice David Maraga as to his morar crraracter,integrity and impartiality stand quesfioned

TIIREFORE your humble petitiouers pRAy that parliament of Keuya:_
a' Should not approve his .omination to be the next chief Justice of the Republic ofKenya.

4C

b

("





b. compels Hon Justice David Maraga to make an apology to the family of the deceased,
the people of Ainamoi Corstituency and the people ofKenya at large for his indiscretion
and failure to uphold the Constitution.

c Compels Hon justice David Maraga to an undertaking that shoutd parliament approve his
nomination, he shall fasrack the pending appeal case and all other pending cases so that
jwtice is served.

And your PETITIONERS will ever Pray.
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Samson Ndenderu Kigamba E,squiie
P.O. Box 554 Limuru-KENYA
Tel ( +254 ) 724 764 557
OUf Ref,: - Nakuru CMCC i of 1C86 & Co;.oiappea at Naturu Civil Appeal 49195

YOUf R€f. ! = appni"tnent of New Chief Iustice of Kenya(.Justice Mr , David Kenani Maraga)

,petB;- Tuesday 27d Septernber 2016.

TIIE SPEAI(ER :

Through . - :

The Clerk
National Assembly : ,

Parliament Way/Ilar:ambee Avenue Junc.tion
P.O. Box 41842.00100
NAIROBI.

Dear Sir

Re.:- Petitio4:of Citizen under Article 119 of The ConstitrJtiql of The
Republic of Kenya vi Appointment of Justice Mr. David Kenani
as The next The Chief Justice of The Republic of Kenya 2016.

PETITION VS TFTF', APPROVAL OF TITR NEXT TIIT' CHIEF JUSTICE

I Samson Nddnderu Kigamba A Kenyan ZCitizen holding National Identity
nrunber LJ7335g(Copy a{ached) pelitign TheN4Jional Assembly of The
Republic of Kenya to disapprove and.reject Jgsticg.lvt. David Kenai
Maraga as th6 next The Chief Justice f.the Jqdiojlrry:6f The Republic of
Kenya. Ii, "'' '. '.''.. : .',-,.','
GROTJNDS NTT,TEOS ON BY TffE PETITIONER
01.0. I Samson Ndenderu Kigamba is the Plaiatiff in Nakuru CMCC

I{1986 ( Samason gdeidgru Kigamt,a vs;Daniel Mwar-rgi Mithanga).
02.0. David Ken:ini Maraga was. at ill rnat'eiial.1i:4es t}le defense counsel

acting for fie said same Dartig.! Mwangi Mithaqga in Nakuru CMCC

,.., 
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03.0. David Kenani Maraga at all material imes mastermirded the delay of
the said same suit Nakuru CMCC 1/1 986 ( Samason Ndenderu
Kigamba vs Daniel Mwangi Mithanga).

04.0. At all material times the said same defense counsel for the defendant
maintained the perjury and forgery that he was duly instructed under
Power of attomey to repeal the Sale Agreement dated 12.04.19984
between the plaintiff on one part and the said same Daniel Mwangi

05.0. At all material times. the sale agreement executed Uetween Sarrson
Ndenderu Kigamba as the purchaser of the suit subject property
measuring I 10 x 11,0 ft to be excised out of plot number 22 situate at
Shangani Township along Nakuru-Eldoret highway land at all material
times the said same Daaiel Mwangi Mithanga was the registered
owner cum vendor the suit subject parcel of land measuring 110 x
I 10 the excised from plot number 22.

06.0. At all material times t}e said same subject purchaser iustituted
Nakuru CMCXC 1119986 to enforqe the specific perftirmance

. pursudnt to the said samb subject SaIe Agreement that the said same
subj eci vendor Daniel Mwangi Mithanga had malicious and
arbitrarily breached.

07.0. At all material times it was epic terms the execution of the Sale
Agreement effected on 12-4.7984 was tocbns rmmated by way of
barter trade on transfer of an "Lister Engine Perkines Number 321554
Type P6" owned by the said Samson Ndenderu i(gamba h full
payment il firll payment and in remittance of the amount Kshs
40,000 value of the subject suit parcel of laad measuring I l0 x 1 10
which was to be apportioned and excised from plot numb er 22 owned
by the said Daniel Mwangi Mithanga.

08.0. At all material times the said Daniel Mwangi Mitha.ngq upon
executing the said sale agreement gffected on 11.4.1984 with the said
same Samson Ndgnderu Kigamba , breached the terms of the said

' same Sale Agreement on 124J984 by forcefully and maliciously
hold in detinue both the qaid "ListerEngine Perkines Number 321554
Type P6"and refused the. excision and Joov"y*"" of the said same
subj ect suit land parcel meriSuriag lr [lO {1,10': to the said same
Samson Ndenderu Kigrimtiaupon being exbised and hived from plot
nuriiber 22 owtred by tlie szrid same sutject Daniel Mwaugi Mthanga.

09.0. At all material tiqes David Kepani Mara.gq was. the dgfeuse counsel
in Nakuru CMCC I.L986 wherein'the'said;.same Vendor Daniel
Mwangi Mthamia was i he sole Defe4daat'

10.0. ,A.i all material timbs the said sarre defense counsel David Kenai
''.Maraga deceitfully and fraudufentli infomed the triat court i:r

Nakuru CMCC l/1984 that the plhintiffvias pevei entitled to the
r --;..#r+:

Petition v:; Appoiirttrent of lustice tr,ti. oavia xehlrni I'ia.ag" .r chi"f Jurtic" of x*yaI6i5=iag" z
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I 1.0.

fi-uits contai:red in the saie agreement and in particular that the subject
"Lister Eneine Perkines Number 321554 Type P6" was never the

legal property of your humble petitioner herein capable of sustaining
the sale agreement effected on 12.4.1984 with the said same Daniel
Mwangi Mithamba.
At all material timgs the said same David Kenani Maraga as the de

fense counsel dglftieratqly and with malice advioced the saidsame

Daniel Mwarigi Mithanga never to obey and execute a court order
given in Nakluru CMC€ 1/1986 for stay of execution of the judprent
on condition thb said sape subj ect "Lister Engiae Perkines Number
321554 Type P6'.'was deposited into qourt pendirg an intended
appeal to ttre Hig! court in Civil Appeal CA49/95 vide t he court
records in Nakwu lfigh ef Kenya at Nakuru In Miscellanious Civil
Application 6111995
At all material times the said same David Kenini Maraga conspied
to have the court files Nqk1ru High Court Miscella:reous Civil
Application 61/95; High COurt Civil A.ppeal- CA49l95 and Nakuru
CMCC 1/198S tq disappear without traqe 9o far.
At all material times theesaid sama subjec-t David Kenani Maraga
drew pleadings as though he was the defendant one Certain Daniel
Mwangi Mithatrga as the def€ndant in Nakunr CMCC l/1984 and as

appellant in Hlgh Court Civil Appeal Ca49l95 and in High Court
Civil Application 6ll95.
At all m,rterial times the said same Subj ect !6vifl (6aani Maraga
collude with certain elements within the Nakuru Chief Magishate's
Court to make the'bourt file Nakuru CMCC 1/84 disappear so far.
At all material times the said same Subject David Kenani Maraga
collude with certain elements within the Law Society of Kenya aad./or
The Advocates complaint Commission to derail and defuse the
complaints on misconduct and mischief leveled and filed against his
conduct of Nakuru CMCCI 1984.

At material tiriieS and drrring his epic iaterview for the appoinblent of
t he Chief Justice of t he Judiciaty-of The Republic of Kenya the said
same David KepaqrMaraga Jr{ assgrtively -declared that he has never

)

12.0.

13.0.

14.0.

15.0.

16.0.

:

1,1.0.

rs.o:

and will ,- i::.. :' ..:,. , :.

Take and or give bribes
Work of Sahrid4ys Clear cases bAcklogs satu.rating service delivery
by The Judiciqry ofThe Republic ofKenya;
in his presentation on his merit'for qodsideratioir:bn'appointment of
The Cbief Justiqe,of,the Judiciary. . .

At all matefiiLl times itis the petitiori of your humble petitiorier
Sarnson Ndonderu Kigamba that Pavid Keoad- Maraga does not

Petition vs AppointntErit ofJusiicerMr. David Kenani Maraga as Chief Justice of Keilya 2016.Page 3
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deserve to be considered for the appointmetrt of The Post of The
Chief Justice of the Judiciary of The Republic of Kenya at all.

19.0. AT all material times the said same David Kenani Maraga
demonstrates a naked lack of honesry and mental trait capabilities
endemic in an Puisne Judge.

20.0. At a.ll material times it is clear that David Kenani Maraga lacks the
traits on the creed of, a puisnejudge 4.bqsic foundation and

' ' fundamental quality of be-ing considered and appointed unto the
critical post ofThe Chief Justioe ofThe Judiciary ofThe Republic of_
Kenya.

21.0. At all material David Kenaoi Maraga eolluded with those responsible
. and answerable in redressing the' complaints presented against him to

both t he Advocates Complaints Codmission; To the Chief Justice
including To the Attorriey Generdl it 1997 by your humble petitioner
Samson Ndenderu Kigamba.in thq management of Nakuru CMCC

22.O. At all material times t hew said saue.David,Kenai Maraga
perpetrated perjury on ava;lahfuty.o,f,one lvlr. Wanling from PAnnel
Bellhouse Mwangi who instructed JK Kurgat to sale by auction of
The subject Perkines Engine "Lister Engir:e Perkines Number
327554 Type P6" suit property fu Nakuru CMCC 1/86.

23.0. AT all material timeg,on 27.4.1994 your humbler petitioner tried to
reconstruct Nakuru CMCC1/86 but got sabotaged and undermined
by the very said same David Kenani Maraga.

24.0. At all material times your humble petitioner asserts to be a law
abiding citizen and a registeied voter of the Republic of Kenya.

25.0. At all material times your humble petitioner has never held any tinge
of malice and prejudice against the said David Kenani Maraga JA at
all .

26.0. N. all material times your hgrqble petirioner has no objection
attending any intervierv deemed neiessary i.n frEtherance to this
humble petition.

DATED Thursday the 29h September 2016 : atNdeiya wittrin Limuru Sub-
county within The County of Kiam-b1;i, r " ' .- , . :.

Yours Humble Ptitidner
!':

Sarrison.Ndenderu Kigamba
Tel(+254) 724764 557.
Enclosure .'.

Pbtition vs Appoinnnentof Jushce Mn David Kenani Maraga 
". -c!iJ 

prti." oiiffi)0iEirg" 4

Justice be our Shield and Defender. .

,..1,',.

........ :



a. Nakuru CMCC 1/84,
b. Nakuru High Court Civil Application 61/95
c. Nakuru High Court CA 49195

I

)

..,.;1 ii'
tii' ,
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THEREPIIBT,IC OF KENYA
THE OATHS AND STATUTORY DECLARATION ACT

CIIAPTER 15 Laws Of KEI\rYA
In The Matter of ;- Article I 19 of The Constrtution.of The Republic of

Kenya.
ln The Matter Of.:- David Kenai Maraga.
In the Matter of:- Appointment of Daviil Kenai Meraga as The Chief

. of The Republc bfl(enya.
The AfEdavit of Samson Ndenderu Kigamba Vd 13732359.
I Samson Ndenderu Kigamba care of Post Offie Box number 554
Limuru in the Sub-County of Limuru withi-u The County of Kiambu
in The Republic of Kenya do solerurly swear oath dnd states as
follows inter alia:- vide Article I 19 .of:The Constitution of The

01,0 TIIAT I am the holder of The Kenyan Natigndfdentity number
', 1373359 issued at Limuru on 30.07;1996 see exhibit marked. 

SNKOI.
02.0 TIIAT the letter fto1n dated 30.07.1985 by PA.nnel Bellhouse

Mwangi to lWsJ.K.Kurgat esquire t/a Goldstar Auctioneers
P.O.808 Kericho see exhibit marked SNK02.

03.0 THAT there is the sale Agreement eftected on12.4.1984
between Samson Ndenderu Kigambe as,Ihe purchaser otr on part
and Daniel Mwangi Mithanga as ttre vendoii on another part see
exhibit marked SNK03.

04.0 TIIAT there is the plaint dated on 0l .01- 1986 in Nakuru Chief
Magistate;s Court civil case number.CMCCtlt SSO see exhibit
marked SNK04.

05.0 THAT there is the defense dated 7.4.1986 drawn and filed by
Maraga advocates for the defendant Daniel Mwangi Mithanga
into Nakuru CMCC1/86 see exhibit marked Sl[K05.

06.0 TIIAT there is tle letter dated orr 26.7.:i986 a:rd on 20.9.1988
by MF Patel Senior Deputy Rqgrstrar to Senior Resident
Maglstate Nakuru re Nakuru SRMCC no. I 0f 1986 Samson N.tKig!-b" v. De''iel M,wang Mithaqba,see exhibit marked
SKN06.'; 'r -',:':. ;t:

07.0 TIIAT there is the Ietter dated o-n 26.7.1997 by Samson
Ndenderu Kigamba to The Chief lug(qs f;O.Box 300a1 Nairobi
4ttn. tvk. Justice M Cockar EGH and, The aftomey General
P.O.Box 40112 Nirirqbi and The Corrirnissioner Advocates

' Complaints Commission P:O.Box 7797\airobi by Samson
Ndenderu Kigamba - re Profiissional -fliiibonauct by Advocate

. DK Mardga re ".INfUSTICE I.I'NAKIIRIJ CMCC nO.I/86 and

Petition vs Appointment ofJustice Mr. David Kenani M{rlga as chiefJustice ofKenya 2016.page 6
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Nakuu HC Civil Appeal No. 49195" by Samson Ndender'r:

Kigarnba your humble petitioner see exhibit marked SKN07.
08.0 THAT there is the letter dated on21.4.1994 by Samson

Ndenderu Kigamba to The Deputy Registrar Lirw Courts of
Kenya at Nakuru re Construction of Court File ie Nakuru Civil
No. I of 1986 see exhibit marked SKN08.

09.0 TIIAT there is the Sr,rmons to Witness re Mr. JR Wattlirg c/o

' pannel. Belihouse l4wangi P:O.Box 44286 Nairobi n Nakuru

10.0 THAT there is the Notice of Motion dated 10.05.1995 and
Affidqavit swom by David Kenani Margh on 10.5.1995 in
Nakuru High Court Miscellaneo.us Civil Application number
61/95 see exhibit m:ii(ed SIOU0:.' '

11.0 TIIAT there is the ruling giver on . . . .. . : . and on
6-6.19.95 both by Ondeyo Jud[e in Na]Gru lligh Court
Miscellaneous Civil Applicatiorr, nuinber 6ll95 see exhibit

12.0 TIIAT there is the Statement of agreed issues by Samson' 
Ndendoru Kigamba dated on 14.6.1996 in Nakuru High Court
Civil Appertl number 49/95 see exhibit marked SKN12.

13.0 TIIAT there is the written submissions dated on 20.07.I998
. filed on 5.5. I 999 into Nakuru High Court Civil .A.ppeal number

49/95 see exhibit marked SKN13.
14.0 TIIAT there is the Memorandum Appeal drawn and lbdgerl by

David Kenani Maraga into Nakuru49/l995 See exhibit marked
sKNl4.

15.0 TIIAT there is the Memorandum of Cross Appeal drawn and
Iodged by Samson Ndenderu Kigamba dated on 12.6.1995
lod[ed into Nakuru4g/1995 See exhibit marked 531y1*.1,.b

16-0. THAT the disobedience and contempt of the court orders given
. 

. as conditional stay and procured at the instanee of David
Keuani Maraga.the defenSe corinsel pending intended appeal
Defendant Daniel Mwaqgi Mrthanga to deposit the suit
enghe*Lister Enginb Perkines Nurnber321554 Tlpe P6"
suitproperty inNiikur,u CMQC i/Sd saw the very sarne Enqine
disappear to date. , ., '

17.0. TEAT David Keniei Marga is fully 4ware on how th e said
' same suit epging ii.X.isler Eggine_iPerkinbs Numbti:r 321 554 Type

I ,lP6" suitproperty in Nakunj:CMCC.l/86 disappeared so far.
1S.0. TIIAT it is shockitg...ind d.umbfouudingto hear and read that

,' David Kenani Mataga assgrtive lyt{eclare hi:rself :-" 18.1. comrption ftee . .' , .'l:--,): 
, ,:r i

18.2. will clear case bapldog in thd judiciary

P on vs Appointnent oflustice Mi. David KeiraIU Maraga as eflustice of Kenya 2076.Page 7
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'18.3. wants to supervise delivery and administration of The

JudiciarY;
18.4. transform the judiciary deliver delivery of Equity and

Justice.
if appointed The Chief Justice ofthe Republic of Kenya.

19.0. TIIAT I swear this affdavit to parade the sequence of evidence

. portraying David Kenani Maraga.as lhe root course of injustice
: I . meted upo-n your humble petitioner at the behest of dishouesty

greed mischibf and misbonduct of David Kenani Maraga as the
defensp counsel for Daaiel Mwangi Mithanga in Nakuru
CMCC l/86 and as .an ofEcer of the Court.

20.0. T.IIAT I Swear ingthnt af.fidavit to e,xliibit David Kenarri
Maraga as a person-unfit ind undeserving to be considered for
the appointment i:f Th e Chiefjustice of Kenya 2016.

21.0. TIIAT at all material tirnes Your humtle petitioner holds no

shed ofvendelt4 and/nor malice agaipst the said same David
Ken:ini Maraga. . ..' .. - 

"

22.0. . TTIAT what is_deponed to herein above is true and correct.
SWORN atNairobi this29u day qf September 2016

I

BY Samson Nderderu Kigamha
BEFOREME :

MBU MACH UA
CATE

co HS

PU B LIC

P,o , 8nr !3352.: .qq ?! xAl,to0l.

Petition vs Appointment of )usdce Mr. David (enani Maraga as Chief fustice cfKenya 2016.Page 8

)

A COMMISSIONMER FOR OATHS.
Drawn AND FILED by
Samson Ndenderu Kigamba
P.O.Box 554
Limuru
Kiambu-KENYA.
Tel (+25a) '72+764557
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I}I THE S EN 1OR RESIDENI li,iG lST f(AT E I S COIJRT

AT NAKIJ I:U

CIVI CASE NO. I 0F 198 6
!'

F,- : - -:ll
wRsus

DANIEL }IL'ANGI MITHANGA---..

SAh:ON N DENIJERU KIC.\H8A - - -

I

P LA 1I]t IF F

DEFENDAN'T

DEFENCg

The defendant adElt6 the contents of p8riagraphs lr 2r l and
save and except that hls address for servlce heieln lE care
Coopany, Advecater P.O. Box 671, Nakuru.

8 of the pl8lrlr
of it/e t{araga &

2 The defendant refers to paragraphs 3 and 4 and admlts thaE he did enter lnco
tbe alleged agree@ent but denles the ;lLegatlon Ltrat ttre plalnctff per forored
his part of the cortract,

Further and wrtlrouE prejudlce to the foregoing denlal the defendant '6taces
chal the plalntlff 6old.to h1.a the perklng enSrne uhich he had no aurhorlty
and or pover to 6eI1, ant or as it had beeir 6tt.aclred, prtor lo the €ncerlng
lnto the sald egreeoent, ln execut lon of a decree and or reposseaslon order
.italnst the plalntlff and Ehe englne was later rei,ttactred and t.aken froru
t he d€ fenda llt

'f )-.? defendant hotrpht- ?h-..ld p^rt,ne tn executicrr rrr rr.
zrrd 1s thercfore no! llable'to tronsfer ro rh( plalnELff

of land and 1s not Llablc to rhe platntlff for the value
zt aIl.

3

'' .lec re o. o': _Cer
the agre€d p lece

of the enBlne or

.!t!.rl!iQ3E the defendant prays thsr rhi8 6uit be dis]Itls6ed v,lEh cosEs.

DATED at Nakuru thi.s 7
-tA-

day of
\")

1986.

/y
I

i'j !:.i.c
A DVOC/'1T !: }- D f..LN

Dravn & Flled b

!t/ s Ha rsge & Cri. ,
-{dvoc aE es,
F.€. ts9x 6Ilr --*-;+** '

NAKUhU .

,.ircErvED rls-Q-lh,
For OCHIET{G - ODHTA "'$t,,rr#.& . -

M8C & co,
ADVO

It
SIGNED

:t'tli+ och{enB odh
{dy6 r' 3q, 96, ' r;.,
N1i:t !ku;.

Iob.b &. co. ,
'" 1.-:,1:. '; , , ,.

,...';:", :

i:iervlce- throug,,l, r;,.: lit,r3q. 5 Co.)

i

l.

4.

i

I

i

rl

,t

-l

To b.: served UDon!

l-.
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'l
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w:ry,91;;7 t.'i-p@

1.-s!,: -Fql,.?" 
or th'

t:.:t therety occasloning

.,'EL*:.
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AN AGREM.{ENT oade this 12 th
-qETWEEII DINTXL }1I.]ANGI MTEANGA
Boz i{umber 4, Elburgon in the
'r the Vendort') cf the ore part
1373359/6\) of Pccr Oiiice Box
Republic (bereinafter calfed "

'yTEEEIJ-S the Vendor is the
Mukin1,ai Faruers Conpany
or thereabouts 

"

/1
day of Af-,t 'r9e,r+.

(I.D. No. 0?29515/651 o, ,o"
Ilepubllc of Kenya (hereinaft
AIJD SAI"TS ON }TD E\DE'H U I(TGAMBA

liumber -1 
39 , Elburgon in the

the Purchaserl') of the other

YJ

t- Office
er ca1led
(f.D. No.

sai d
part .

6l.i<o'

reglstered owner of plot
Lj.mited in Hofo Irleasuring

No.

tv'o
22 in
(2) acres

r\
WMPJ'J.S the Vendbr is '*i11ing

plecb of land measuring 1.1 0 x .110

to buy the said pi.ece of lend for
l+.0, oco,/="

-Il ES IIER t, ICLLO ''^1S : -

to sel-1 a portion of the saiC
.f egt and the purchaser is wil-J-ing
a ionsidela tion ci t.he suu: cf Sh,.

t'.

n

f.r,
.;r:.

T i-/tT . the Puichaser shaf.t
4":,ooo,/= by transf ering/
rio. Jzr.1 5 54 I'ype'iP6't p.'

:.
pay to the .iv,endor the sat-d suu of *ih..' I

handing .to the Yepjel a perl:ins ryg1,:e
ser.leg vhich saiC i.s r.:orth Sh" hC, OOO/=..

TIIIIT the Pprchaser s.haiI talee -possEssio:q of the denariated pieceof faird r-rnrhedlately after lhe .execution or this agieenent and

:::^:":::' :l:r] ..u" 
lossession or Lhe ==id E,,s;;"";;;";r;;"r,

aft€r Lhe execrrtlon ci thi.s agfeenent.

T3i.3 the bctlr tl:e parties herein.shal-f
riua: riied srirve-\ror to ascertain , that th
num!-e,'ed.and separet"a f..rii.pjot Np. 22

- C ornpa-i; Linit ed "

'. -a!

gnrl cJ' tt:e services
e demarcated portion
in l"iul:inyai Farnir.s

.i,']--._r ocLn trP
hereir r'l tt cu t
?I#-T bclir pai't j- e s

i+heq;.T€r reriuired
pi qc-e oi land. a:rcrt

'agufe Sle t pcs se s s i cn cl the
v,,ha t s oc ',r e: .

pa:'ties rhi1.l,
interference

) have ag.r."eed that ii,.ey
Lo s1gn...e l)y, .da.cuneltt s
the Fe:.kins j,En5lpe 

r

Cont... -f,+-: ., ... /.2
"iL-.-": t

shall a.,-aiI thens el-tes
in resFect of tlre said

P...,

i 'r. -

.., T$LT .the Vendor shal-l- meas,rire {be said l l Of eet
..Rese:"rti Point anrl the Fuaqh4ser .sba ascertain
that point is the said Hijad Heserve point.

from
i:n d

the Road

c onfi rm

4'-l
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;ff',i:
- ji' 7:' , Fmrrr /6

TEAT tbe Advocates costs of tbis agreeuent
the parties in equal proportions"

shall,' be borne by both

TI\] 
'JITNES

S WIIEIEOF the parties hereln have set Lheu hands theday and _vear hereinabove written.

fn the pr.e s enc e of:-
R. L M. MBUGU^

ADVOCATF

,'-fl;?BIufr(-l SIGIT$ by the
SA},!SOT ]{D I: IDBU KfcI-l'{BA

fn tL-e presence of :-
n ,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)

{ " lJ{;#?y:,^
"i;?til,1;6,

)

SIGllX, by the said
Di- j.lliil l.i,iiticf MTIIINGA

,1

,.,'
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our Rel I tl| .o71 /6 /tflRN/$o /14o3

30 July 1985

PANNELL
BELLHOUSE
MWANGI
c€RrtrrEo PuaLrc AccouNTrNTS {x,

Alico House
Mamla ka Road
P.O. Box 44286
Nairobi Kenya

SI,l(02

Teleg rams LE NI.IAF :lAlAO0:
Telex 25344 PBM
Telephone: 7 218J3 /31 /69

J. K. Kurgat Esq
GoldBnstar AuctlonBors
P,0. 8ox 808
KTRICHO

Dear Sir

IIJOODPECKER ,sAIlJtNILLS LIMITED . IN RECEIVERSHIP

llJe urrite to advis8 that ri.re heva s old 'the one remaining asset of
tlicodpBckBr 5aumi-lls Linitsd, the Saumi]I ang{ne, to lllr. Joshua
luanjena lor the sunr of (Shs.a 

'ouo/=, By copy of this Ietter,
ue are confirming to him that property in the engine has. n ou)-

passed to him '

Y ours
fot an

aithflul1y
on I beha-l.f oF

f
a

i'

IXOODPE CXEA SAITNIT.LS L iiXITiD

]. R. II'A TL ING
JOI NT RECE 1,1'f R & MA NAC' R

cc I f,oshua ll,an jEma Esq
P.0. Box ?89
KERICHO

. :|
iait At,ra. O rc!s N.lur u.. M;mba3.. Nanyut, Ny..r. I tdor€1. A!urhr. MOtht

'JR Wrrtrng f C A. CPA l(l 'O G M Hutch'lontC.a cPA{(l .l( Muchet.hu } C c A. CPA lxl
Jx Mt,ju,'fCCA.CFA(xlcOx A,!o(,rv', Comm.tCC.A CPA lrl M G-w.Natu 8. comm F C.C.A., CPA {xl '6.n,rr,

lvrlember Firm ol Fannell Kerr Forster Worldwrde
- Ifrl'1 ./ i - r

I

r-.-..'.:.,..!.-..-.
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Mr: l{'. K. IulYot.
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2

Ee filed his lleEoranduu of APPeal oo 7th June'
Appea1 on 12th June, 1995. lle now wants Orders

aai" ttre Judgeuett was dellvered' Ee'confesses
court saaied on 20rh Februdry 1995'

1995- atrd ilo$ileci nY Crose
of the Lower Court on t'hat
the Decree was given and

Ihls is a conspiracy to Dlscarry Justlce wlth atteuPts to delay the Justice

i"""a.a orr abus. of pro6essional ethics'
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REP' UgLIC OF i(ENYA

. IN TIII SRT,,IIS CDURT A.T IIAXUIIU
2?

r.i ;-l i .

CIVIL SUI} NO. 1 UF 1986

SAIISOi.I i.,IDINDERU KIGAMEA PLA] IJI IFF'

VERSUS

DAiIIEL HWA)'|GI I'llTlIAt$GA G........ .. DEFEI{DANT

D'dEr:'Sia

I

Versus

hdd been S

an

s CI iL I
,1

ts.tl! rclf-rl strif {s. 1 of 1986 i.e.. S

( qince tleceased) j.

Y pen'ding Lhe Gran|- o

e to ttid 'di4sg of thB l*be-
o.a$ie.t mrqangi

. nsl{ duly have bedh granted ine eald ie'[!;bi,
istrix in lday 1.991.-

T.q faciJitrte the exper rditJ_o.[,,E l..i+].i6at:ion of lhis overly dela

dffsi a cirtified- copy Proceeciiriigs in photocopy to
i.te to dnhaoee resumption o

.soonosL.

the eir eof}fi-rfl; f-esi4ltpt of the sqi
bhp.;'p+scqe L ,dnd a'Ee€pteaeb

bf
5

ofj

I

reidi p.b.r,oi.'

, rlr

",1 .'. :- -j i

I : ':"r"1::l' 
'

r , ,.. ,;i , '

_r.. :... ....f,!,*i,?iii[;,
DAIE i :' [ '.t +r,Y'-':

' '..: -i .

ituted. Skeleton FlIe to engi$fe. -mQ tii<e

1

. }{ould
LAW

'haqten w

S
L

aols/qs

I

The Deputy [iaqisiDar
!a{ Do-irf of Kenya

;,F19-;; flgx et
.N.A,tUilJ

,l
,.

t

I

i
,:



I.* 37 {_'r}r;! ; .,.lECdrvr
j f8 !i rlegi

,i,1 N( f.I I rr

SaDson ltler.d€ru f,igambal
P;0.bx 1!!,
Elbu'gon
l8th JanuarXrr lllJ

futq'lr' ':'-'(:
Ihe Resident llagi strato,
Lalr Coi]rte of farlya
P.o. Dx 5I,
Nahu'u Att. I{I . I{.X, luiydt t}re S.P.M.

Dear Sr,

Sr;: 'i

EiA5 ij '' t-t

t

RE: AjPdATID AIIOmIME.NIS tO D,r:L]VER JIIOGTEUJ}flI IN NAfm.U St'1 C IyI]r ID.I(oM)
oFf 85 Si"',I i! ii ]IDENDER I KIGAUBA VS DA}I]NL I'IT-IANGI UIIU$IGA

I have on ever
preparixg his
ye ar.

f b. ave a sick f atler ii1-. TuI af Li-m1]lru re. arnbu lho must eve{f.d
5ii*e t'tissioh Ho sl)i'ii'il r+o bb ?emovetL r:rl-rie. I h ave no one
my f attrer.

f haaded in my vIfit--ten submi ssipn to tlre Dial l{agistrate the.Eop: }|r r.r(i 199'a1
o+ Zllh October 1994r then the lri a.L maglstrate rmd.er took to deliven 5uagE rodqlt
oa l6tu tbv@beT i99q. Il".l'tougi rrra ,:-ru "ay 

gaven in hie sutrni.s:J.on oIl bdl+f,
of the defendante flhen :I r',eported. in cor:rt on-181h lDvnber -1994. tna 1bia.L ,

r0ag'i s lr ate Ea.id ir.e -bad. not Hritten t]1e judgement antl nors fixed i2iitl Dao-dlber
1994 vhen to d.eliver his jud.gement. ' Si:aoe 2:d Decerrberr lg)4 tne tqi af ma€i s-
tr ate has adjolu"ied giwi:rg his jufubment on 14/72/94'+o 28,12.94 to'11..1.95
to 18.1.95 todqr to ?5.1,9r.

y ad JqCgpnent re-ruested. the 1ri a.l magisf,rate to pl-eab.8. h aEten
jud gefien-t . this is a verJr o1d case norr ix its 10flr (faE+h )

'1 ,':':n , ,' ' '' - '

ay. be. tal€4 to
td aa',Ei'r;+ me on

I bave speEt a fot of money on lif s ad jou-rrnents Hb-ich f feel are. furlJrer
prn.isbnent on me.

',

the cou't file in th-ie.,oasg got lost - the Chief Jugtice inte:sv,ep.ei1, aYltt f "'
u4ed copy of proceed.i:ngs. to make s]celeton file.
lost file on severa.[ ti4e B.

I bave no quaEe I ll.i th. the trial ma€:i str ate. I d.o not lcror+ uUoll 9ryl how 1qy

eLrtr a erlense s oII lir-a. djdurYred d.ays o!- delivering ixfuemont wil1 be met.
,I

I trill be very commitg$ile to wait 4 vreels ad. jou'uient on:y if 'f:tr.." iudg.eaent ' 
, '

EiLt beaLnven. tiis l,'et'tEi please is +qt an aDcu.E ation ]1or a complai::t against .;:.
tbe tri al- rnagis{faiiFj'r iE -o. a-lj +*i sU ea: 'h!.ia1 E ag'i B1E a+e. to hon-cln..ubatever. ad.juorryffi
dl€r-* be g'ives to,. .aJ--.Iotl de attend to rgr sick 4gine f'ath.er ' :,-.'lf,

Ei.ndi.Jr intervene tO. hetr-.11 lui

f blaroed -tho dofadants for th.e

SAU 9I{
!!.'

i
i
I
I

t
I

I

I .l

)

lorr s farilfu fuIIy1 l

I



COURT

CI}.I! 16^

Plaintifl

REPUBLIC OF KENYA

rN THE......S 4J
*{- t t.^-*

I or rs..E6

S o'^-*,- sl&-2,4-J--2, ua k-f
"4.x

against

J n^-GDc r\*]..9.Lr;
"'u"

4T.....

Crvu- Srnr

)

'1)

Delendant

in thc above suit,

' I qA;.- tt-o-.+s--

1.'-.--f,--|E.*--,-

dav or ............7+ll.%:fY\/. , tg.r.*.'"t .,-...8.:.*;. .... o'clock in (hc-Jorenoon
' dJczl >r---.,-< / -->, t r,'-v- ;L b-n +J:4- f e-rt-,-'4 t^ >.'*a-

and to bring u ith you (Ji1o siod to rhis Coriit) and so Tronr day to dafuntrl youi Presence i

you are hereby required (personally) to app€ar before this Court on the

' A sum of Shirlings ..

Bxpenlcs and subsistence
this order without lawful
laid down in rule 12 of O

".'"-r Gii my hand and th

ol

allowance for one day is herewith sent. If you fail to comply with
excusq you will be subject to the conscquences of non-attendance

rder XV of the Civil Procedure (Rcvised) Rules 1948'

.. being your travelling and other

.......3. e4........... dav

Brufuf I Resident M agistrote

{r
e Seal ol lhe Court lhis -... .

.,, /
. 1e..7:f

No*.-{,)rras#i,.ilH"#,i$;"*fi ::f.}l;,1;T:"Jl,:::f .1H,i.$11"11LH',i
. ' Gir Court on ttE dry aDd hour aforcsaid'

' fii ,ii, J; Ji-tAii-"a i"v""a ulc dav aforcf,aid a sum.of shillinsr ' '" *ill bc tcodcrtd

to you fot clch day's ettrndancc bcyond thc day spccificd'

6y-1,,p5*

sN<# v"p,
. - Summolts to Y/itDrss

/-'
I

ur

A-.,'-Lc--,-P-

is dispensed with by the Court ............'..



II{ THE HIGH COTJRT OF KENYA
AT NAKURU

l'{IsC. CIVIL APPLICATIOI'I No' 6t

777n-a
tFier.e€Sfidr

SK N1-O

1995

\oF 1995

TRUFENA WAIRIMU MWANGI , MARY NJEFI MI{ANGIT
(aB Legal Representatives of the late
DAt1SEL'HHANGI I,TITHANGA ) f....APPLTCAHTS

V ERSU S

SAMaON ,NDENOERU KIGAMBA. - ' -..;-r"rsi '.D'EFEIID}iIfT

' llorlcE oF t'OT I ON
(5.796 of the Civil Procedure AQt and

order L Rul€ I of the civi I 'Prooe{itrre Rules)

t.

v raga & Co. ,

conce r
,/1.7

n6ftd attefid hJs honour in chambers
day ofac- NqlturL! on

as.00 a.m- t+r'th€ fo renoon or dbr5in
l- for tiiE AEp] i canLs may Lre hedrd' that upon the

the anriexed affJdav 'i t of DAVIDs,! qund9. 6et f orth i n
NtAF,\GA . Aovocate and
t&ie heir" ing- hereof .

gl'eased {,b ordei : -

on furihSr b6 ciddsced at
Tlr i s Horieiu may be

6 ) TfHnt the AFp I i catlLa tisre I n bd g{ Yrgsl 15eve to appeal
' ott of time.

.l!, thqt hhP co€ts of this dpp 1id6€i6t4' b-e '.c€sts in the
caus€. .t

u*.f dtfltikuru th'is IOF dav o; Mry les6.

BO}IRY M COMPANY
AT

grioqhds to
rab{e'Cour!

Xigamba, 'If any, Farly served does
not appqar. 'l n court at

ttl€ t{ne and glace afore-
mefit ioF6d stJch oFder vr.i 1l
be ftede 6fnd Procaedi ngs
taken as the court urey
think j tls't and exped 'l snt "

i

Adrnoca.tes ,
Eotilar . tl(}use ,
Cou!:t Ro*41 ,
P.Q. Box 67.l,
I$Ti;fSTIRU

P-O. Box 13s,
ELBURGON

Mr. Samson N eru

.1,



Ifl TI]E HIGH COLIRT OF KENYA

oF .I996

TRUFENA WAIRIMU MHAhIGI . MARY NJERI ),TWAHGI
(as Legal R€presentatives of the late
DAff{ EI. MVJANGI HITHANGA) .. ..... -. ...APPLICANTS

V ERSUS

gAMSOil NDENDERU KIGAJ{BA DE FENDANT

AFFIBAV] T

1

I DAVID KF-HANI HARAGA of post Offioe Boj Rrlmbe r 671, and
state as foliowe:-

That f sri ar Advocate of the H{gh Court of Keflyapractlsing ae such in tho firn of Eo{ry l{arage and
G€{npeny Advocatee, at the abo\ae addro€s -

That, I hav€ the col-lduct of th j s appl i cat iofi on
behal f of the AppIicantE.

Ihat (}n or about th€ 1 3th March I 995 Judgmeflt r4as
de'l J'*ered in Nakuru RrrcC h|o. i ef IS86 aft, the
Appl JcanLs jnetructed ms to app€al agai net thatj udgneflt .

That I stsnt a 'letter to th€ Resid€flt Mag i 6trate.,
Nakuru on the -l 3th Flarah, Iggs &sking for an
uncertiflod copy of the proceeding8 and a
certlfied copy of the j uggneat f(1r appoal
purpoGes - A photocopy of Dh6 said letter is
attaehed hereto and xoa rked "A".

The proc€ed i ngs were not supplied to ue unti I ZBth
Apri 1 1 9S6 aE stated on the . ennex.ed cert if .i cate of
deiay marked "8".

That the delay in filing an apBoal is duq to th€
delay in getting tfte procesdings and not dne to
clrcnnetancae withln my control or.Lhe control oftfle Applicants'. .'-. ...

2

3

\:?

4

5

7 Ih.at I etrear this affidavit
Appl iefflt's appl ication for
tlme.

to. support ths
lBave to appea I out of

AT NAKURU

MTSC. CIVIL APPLICATIOfi No.

6.



;.
{
,l

,.i

a ThEt what is
my know I edge,

stated trcrein ia true to the best of'rnformation and b€.1 ief -

SflORN at Nakuru b
DAy-r.-q, .8ENANr MARA

(oF aat "r

y the sai
on the

BEFORE ME

CL,M M :S,{}r,r1i? F
P cJ Box .4O3,
NAKURU
EATF (o, D 'a25

COM},I SS I ONER FOR OATHS

&F it ed By:-

d

995

)
)
)
)
)
)
)
)

xl
)
)
)

o
OAT

( )

Borry Ma,raga & Co.,
Advocates,
Belp&r House.
Court Roed ,
P -O. Box 671.
NAKURU
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REPUBLIC OF KENY

IN THE HIGH COURT OF

AT NAKURU

CIVIL APPEAL NO.

eNvn it IU N 1995

E AEURU
oF 1995

LAW
BtsC

iAlr appeal from the Judgmentl.lal..uru RHCC Na- 1of I906)
of J.c. (ingori Esg. Rt{ in

TRUFENA WAIRIMU MWANGI
}IARY NJERT M{ANGI
laa Legal Representat i ve6
DanJet M*ang i HJ thanga ) A PPEL LANTS

EA.I,{SON NDEN}Eru .(ISAiIBA
TVERSUS

.....RESpoNDEr,rr

of the I at€

L

The Appel lants aboye n arned being aggrieved by tfredecrsion of J. G, Kingori e"q- i""iLnl xagisrrate
9:liYered on or qbout-the poth r"o."".y, 1995 or thelsth Harch, lgs,s irr *akuru nr+cc r*o.-l ;i ;;;; il.;t;appeal Lo this ccuit ai7.a i ne.t the Jii Jec.ieion upcnthc fo-r iowing grounds iarnety,_
1 . The 

_ 
lear.ned tr.i al ma€i strate erred .l n I aw i n notreal isins rhat. JoshG rimima .,,J;;j;r. p* i r,urliiagreecl to buy the-miiling mechini on soth augusi,I SB,E f rqrn H/s . Ga I defi Stl. a.*t i "n6ers but r-ai I edtq pay for. it urrti.l l8th Ju.ly, r9g5 F/hen thernaeh i ne h*C at ready bsen r.pt"""e."O UV'tne"saiOAuctloneera and. Eold to the tate -oa;liei 

il;;i 
.-

Hi thanga the &$ree.ment betr^reen ths sa I cl tlanj ema.and Golden Saar Auctior*.r. ,r." -uoiO fo. a;i i;;.of o€ns i d.erati.on..

2. Ihe_ l.e€rned. trial ruagiptrate erred in law in notrealisi,ng th&r, M/8.. Feh^eilseiii,"i." & Mwan.sihavi ng not revoked tne t r auitro. i'Iy t" !f/e . Go I denSter A$af.:i6nsiara haC no busineae 'aceapt,.i ng paFnerrt
I ! * 1 ..q*rr*r rsd pr.l rcha.s.i -* i'In"-"i r I .rtconsultinc the,e.aid Auctiioneere,i",""iit.ln ltthe mae,*l,ne l.rad !een,soia."*"*"t;", --".,--," :,

s. Jl: I ugoligO triai magistrale erred in lax in notappreciattng that Hr. Kurgat ih.-prop.i.tor of9"t9gI srdP Auct,io.,".rr" 
"iuio=ri,lt"L" cal ted totestify .a.s he had d.ied. . '-- -

12

COURfS
EIVED

M



$a The learned trlal lagiatrate erred jn awarding the
Plaintiff meEne profits at tho rate of Ehs. 3OOO/;
per month Hithout any basis at al 1.

The learned trial magiBtrate erred in law 1n
axarding damages far beyord his pecunlarl'
jurisdlction.

The Ie.arned trial maglstrate erred in not haldins
that tlte Raspoirdent dJd nothing t-o mitigetc his
i ass and award,i ng damagtea f or an unreason.abl y 1 ong
perlod.

BOl'iRY
AOYOCATES APP

Drawfl & F i lBd Bv

6

fftEREFoRE the Appellarlts pray t-hat the appeal be al l oued
with cost€ in thia court and the court beloi,r afid the
decision of the Hegl strate be set as ide or a]tet-ed.

DArED at Nakurlr thlB ?F ozr, of *T'&^Z-tsst.

)-{-: )

M,/6. Bcflry ttcrafa & co. ,
Advo6ate6 .
B€ l par Houae,
court R€ad.
P. o. Box 071 ,
NAKURU

To Bs s€i:ved Uoon : -
Hr- Sfitison t{irerFdbfu xigamba,
P.O. Box' '1.99 ,
ELtsURFOX

.)
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I'llL>(, - cIVIL(,Pf tIcA.rI()lI N0. 51 0l- 1 CtCrR

tRUFEi{,i,iirf RIi.,L, l.i 
"'r,.r'trGfHARY NJ,.-lif L i;/.Ar\Gf (as 1egal Repr.esen.bative ofl t.he lateDANTEL r'rir.+NGr r,iri,rldr{G.A .::':..:::::::-.:. .... .AppLrcANTs

. VEP,SUS

o,f

CJ

Ehe

RIILING

s be gra+ted leave tb appeal ou-t '

cqsts oi':.i:hellp**urU be rr the csuse. : : ,.,.,1
u.rs i s .t -p*, -rSffi 

i-tl. + i" tli+. .e,4r-,er."o u t{-r 6+#;Saif:

')--r'

I}.I TI{E HfG.H COIJRf O}- (E-qrYA AT Ii#iU'TU

S44SON NbEi\iDiiRU KIC"A$lBA.,r..:,.i1 .. RE^*CiNDENi



2

I have l-ocked at the or-i.Efia1 record of the lo'rrer court. {-n

1&10-94 the i.r:r'b r:er catJe ir:lt. rr,entioit and- an order lras marj.e tc the
effeot that judgnrent rrroul,i ir e. orr 1E-1O-94. There is no other orrler

on record thereafter.
. - There i-s a jurignent on record. , It 1p noj clated. It is not

\
giAiedr'.It is pot k-nown if it was ev_qr. d€.1- ivbred to the partres.

_1I i..t ,na{ ever delivered, then the f-ebSrd idoes Eot .s,hou when this



4

9@EB:

The record does not sho$ what transpi:.ed an 15-4_95.when. the
engine uas sr4)-l)osed to be b::ought to corrrt. The court on that date
only dealt vlth tardation. The. engine is therefore not in court. g



I

Srvxtz
]TIE PIJBLIC OF KENYA

IN T]E }IIG{ COI]RT OF I(M{YA AT }IAKURU

CIIII APPEAL NID{BER 49 OF 1995

T?UFENA WAHM] I4I.IAI{GI

MARY NJM.I MWIT{GT

(AS I,EGAL REPRESENIATTVES OF ]IM I,A[E
DANIEL I.1I,IA}iGT MMIANGA)

VERSUS

1

2

fav mvs
FIGEIYSS

2roxlAR 1es7

lxgnu
APPtr.I,AIMS

{'\'r, STAMUENT.OF AGRM ISST]ES BY RESPO}IDENI

3

I

2

6

1

I,lhether TtufEna Wajrlmr l'tmngi and laary Njeri ttuangl 'are 1ega1 Represe-
ntatives of the late Oaniel l{wangi Mlthanga.
trlhether there is evldence on record ty the Trlal Haglstrate Joshua
Wanjema was the successfi:ll bidder for the Sav Mn1ing }lachlne ard failed
to pay for the nachine promptly the said machlle be iepossessed try the
Auctioneer M/S Golden Star Auctic,neers.

htEther there vas presented before the Trlal Magistrate a 5a1e Agre@rt
for Lhe sa,l e of Lbe -said }tilling Machine betveen Joshua Kl-nade. fianjerira
on one par't zfid Golden Star Aucfioneers on another part.

I,ltrether Patinel Tkillhor:se & }frrangi required Lo revoke thejr' adthoriry (lf
any at al.l) to Golden Star Ar.rctioneeis before aiceptturg and receipt-lng
pr:rchase price money for the l[il1lng ]'tachine irm Jostnra Kjrnarna Wanjerna
without consultirg Colden SEar Auctioneers.

Htrether it was the duty of the lrlal I'ragisLrate Lo drsUre l,Ir. Kurgat the
proprietor of 'C,olden Star Auctlc'neers was ca11ed to tesEify before !e
(lt. Kurgat ) tlied.

i,ltrether lt was 1ega1 and rrith basis .that the Trial }lagistrate arvarded the
plalntiff . mesne profit at the Rate of XSh.3;O!0;00 per nonth.

trihether the dar-nageq awardetl by the. lplatitagfstqatq was far beyond bis
(Trla1 Mdglstrate). pecuriary jirrisdtctlon ...!d *hether the lack of zuch
pecuriary jurisdiction was lanorvn'to any of the parties.

I,lhether if at all the plantiff was reponsible for tlre delay irr the
flnalisation of the suit.,. ff.rther r.+rettE the sr+it: krgjJle is van.lal ised
and ty r+hon it. shbuld be repl'eced p1u.s ai4p[: va1G. '

llhetler the declsion arr:ivbil,. at 'br" the ,,tltal. .Magistrate was aga.inst the

llhether trE $rit ltiifi4 }.lachine was, .i,f, at all, repoFsessed on D{cuEion

uhether Nakufu RI.SC l{o. 72 of l9B5 rqas betseen uarioshon-i Farlners conpary
Ilmited as plallltiff and Daniel l'rwangi Mithm8a. as dependanE -

4

5

)

B

9

11 .

BETWEEN

10.



t2.

13.

74.

whether in !'hat capacity Sarnson l'Idenderu Kigarba--the reponden t hereinvas parry if ar alt in the said N"t<rii]-ili;"ff.1 lz of tgus.
Ilhether legal Tltle in sui t MilUrg Machlne a1iproper 1 y pi" 

""a-ry I ln . o,a d;; --Ffr.. ;; ff #,ii#yHrp" "" "
whether the F.are ot *n.]:OT;T .:. *sl+ profits awarded ro plaintiffw-as rrbrdlrately low if -at all ,fl_;h.;;"ih;,
ought to have been 

""".o.o i-n the alternatio" - 
ah" rate of Ksh.B,ooo,m

Whether there w-as n;mo tUyEC Civ_i1 .S.it *.rrt . 129 of 1994..Hhether paragraph M"::^1: 
? Td 3.qf 

-rhe 
insrant nremorandun of Appeal

nH,i1f-T,::'#l,Fli'ii;hq#4;-HEi#il#Ba.*:;ffi'H ffi :HH'L:i":'iliffi:'.rffi.sT,1ii *, *
ff:itrtffo;rfllliiTi if.Pt.or conrerpr or qrry^orders. rr arry court;;-;5ft-.;il:,ii,".Tr*'.i*?ff#tf 

"*,*.biEtli'"r-y.r{;tl#"'tiJ..o"..o.
Whe ther meirnorandrm "t App.:l ,!og berieral and or. too \,"ague ro thefi:rther too lrrelevaht tq the' .e.o.t-"i& ilLlr"re judganent of' Ibldl Maglstrate. . . --:--'*...+9. ureJ-E

15.

L6.

L7.

18.

19.

20.

21.
,)

H:l5r#3.'i;:trfffffuli:i.r? locus standi in ttr-is tustant Appea.

Whether the. instalt Appelal olght to te Jtruct ouc srnma.rily.
Iihether Ehe suit *rr.?, ryg*e ^alias t}re iiriit perkins Ergine exisredlrrtact as at rhe mareri 4 tirn. of 

. 
tfr"-S"riei*ifieernent and rztrether#:,,ilYli:"T;r$:,ffi:'ffi 

. " ;';i=;rTl* said suir Milling

23' whether the lemr cou'"el for tbe appe11an1- a]so was defence coulselfor the said 6rie1 M*+giGjh-;;sJ"fi 6iru ftrit-r\b.sRlcc zzlai.notn".r*rether the legal .ol.rrl".r"-*rr.."tfli &?a.rr* facts rhereof.24- 
ff.T:.y" oughr ro be condenn-red rirh cosrs of this "r*r-ani .,

oarm ar NAKSRU rhis f I:JL, ..l -f. . ' '

SAI'ISoN NDm{DEdU
AIPROVm RESPO}iDH.II,

:,|--,,
:- ..::!-"

3O'TIrY }{ARAGA & CO. ADVOCATES
APFR,OVED FOR/ON BE{AI,F OF APPE.,I,AM

' ::-
.-, ,: ]

.: rrr

'l1,



;-o5-a? SN(f3
LITIGATION BY RESPONDENT BETORE THE APPELLATE J IIDGE ON

oN 18 MAY, 19 99 IN NAI(URU ECCIVIL APPEAI NO.49 /es

On 31st Marc!, 1995 the TJlal Magistrate-the Eou. J. G. Kiogori granted
stay of executioE aDd ordered. the suit-Engine deposlted into- court as securlEv
pepdfug Appeal. No sult Engio.e have been deposited into court to date.

(1") X LTD. Vs Morgas I - craubj.au (?ublishers) (1990) 2 AII ER 1

That alone is enough to dispose of the Eatter and dismiss the Appeal.

The constitutlon of the Appellarlts on this appeal .1ack Locus Staad11. Mary
Njerl l{wangi has No Letters of Grant of the AdDinistration of the EsEate of the
defendaot Daniel Mwangi Muthanga; since deceased. The Lerters of Grant of the
Administration of the. Estate of thg late Daniel Mwangi Muthanga is iD the
name and tit1e. of . Truiena Waiilnt ,i,lwangi. 

.

I

2

The Appeal .offend Section 65(1);76(l) and 95 .of.. tbe Clvj-1 procedure Act
Cap 21 read wttS Oraer E<xIX: rLles! 2 (1, 2;.and.3) of the Clv1l procedure Rules.

On ITth August, 1,995 l'{r. .Maraga rhe Coursal for the defendant adultted before
the Chle.f Magistr;te, the.Itoi"l. Mi. W.i.. .Tulyot rhat No Suit Eugine had been
deposited into Corirt. -

Ou 6th June, 1995:, qh::..Hgn. Ledy Justlc". S.- 9.. lnelelo in her order found rhat:-

"The Englne is iher'e{ote Not ln Courtrj. ftfs instanq Eonourable Court ought
Not.hear tle ipp:+.La+ts.who have disobeyg.d Couyt oqd.ggs r.rith iEpuDlty. I rely on
decisions.lD f ol iijldirig. biSe f,au Autidtities:- .

_ :. a,. _. l. , .'. ..r':
(i) RR'vc}1 Eo1diDgs. I,tdr (1941). 2 .AS-tOX'trtl .

(11) Ilarsaai., Vs Ual'E.Di - (192d) Kr-R'159

(ili) Hadklnsoa Vs Hadkiason (Lg52) 2 AII,ER 567

I oppose the Appeal and urge the Eonourable Court to dlsuiss it on the follor1ug
grounds then allo\ the c106s-appeal:-

)

The lnclusion of appellant Mary Njeri M.tilngi dS lncrralily.; fatal to rhe iustanr
aPPeal' ,t. .. ., ,, ,.,t .. ,:.,.;-- . .;,. ,

A copy of Letters of. Graht of idnliilBt!€ti,oir' in ..Nakuru, Ehe Successlon Cause
No. 185/1990 l-ssued.to tri,rf.o, ,Wai-.i.,r .trttilmgi is' at paie 28 and 29 of the
addltiqual Record :9;:rAppeal datedr.34tu. yiy,:t gS9 by. i.efponaent..,..:'.'.,,
The Record. of Ap-peal 1s. dtf e't.tli'e. ". Iq: ouite-.,.iairaL docuDeEts for falr ends ofjustlce. 'The Re'cbid oi Appua.l suf.fer'f.rorilfriuddleut ELsrepreseEtatlon aEd
coucealEeDt of loater.lal fdcts. T.l.[al., DgcuroeDt-s oDltted include:-

, 
. :,,.:,... 

. .-. j . ., ..: 
....:..'.

(a) Menotaiduq of CrossiApieal J-odged pp. titfi iune, 1995 duly served upoD
Couribel for app,elatlEj gn 30rh Jus.e.j.ri995 at 8.40 a.n.': .- . .. , . . ... .. .:, :-''.... .: ...

(b) State lrt,rg.f .dgteed -isqus( lbdge{ -o.qi26th Mdrch, 1997 duly served oa*
24th Api{l, 1997. ,-. ;:i. ;. ' .. . ' " .. 

. 

.' . t .:i - ' '.

' ': :_,''' "l:r"i. ,:i

(c) CertlfLcate'of Eelay dared 28th Apr.it; 1995.

(d) Orders of trial Corrit dated:-



-2-

4

(f) 31st May, 1989 di.sobeyed

(e) Wri-tten submlssions by Plaintiff in Lower Court dated 24th October, 199

(f) CorrespoDdences oE Sult EngiDe and on Mr. Kurgat.

(g) Decree dated 20th Febtuary, 1995. dlsobeyed.
' I r"'"': l' '

The auended Decree offefAd Section'72; oi'thd Civil Procedure Act. The
aneodmeDt ought to be grounds of Appeal- IE the preElses and sluce Decree
dated 20th Februaiy, 1995.have not beeD f11ed before this Eou. Court Llhe

Appeal is incurbh$ fata1. No Decree has 6een lodged ln Court Appeal ftle.

Ihe Counsel for the..appellant s.eeks Eo rewlDd the clock. The Appeal seeks
to achleve what cross-exaqinat lon rsoula have achieved. The defence Corjnsel
abandoned to cross-examltie the Plain.tlff in the Lower Court on l6th October,
1987 on grouDds to' constlt wlth a Mr.,Kurgat whosi the Counsel procured
witD.ess sulmons o!, See page 4 of- the Proceedings of the lorder Court.
on loth August, 1994.tte ctoss exaeinatioD proceeded without Ur. Kurgat.,
Ihe Appeal therefore. o,ff eird Sectioo 107:.of the.Evidence Act Cap. 80. It
,r" ,rpo.l defencerto liroiluce Mr.. Kulgat id testify in Court. The Trlal Court

Ihe Appeal offeud.sictiou 68 proviso (a) (1f) of the clvil Procedure.Act
Cap. 27. The Appellduts have vaDdalised the sult EDglne EeaEt to defeat
lustice. The rqugfgg of thb suit EEgj.ne are present in Court Brt!.Lses.
The order of the-Chlef Maglstrate W. 'K.. Tulyot dated 18th July, 1995 ls
di-eobeyeil, tUe Otrtei'ltagietrate Ordered the disuantled compohent.s be
asseubled lnto the 'euli -Eaglne. This order could not and caino t be
1[p].eltreEted becaus-e viral coltrponeEts are Elsslllg. Ihe Order appeals
at page 9 of the proqeqdlDgs followlug the judgeEent. AH.a see the proceeding
of the Bon. Lady Ju6.tic9 S.C. Ondeyo in Nakuru E.C. Mlsc. Appljcatloa
No.51/95 at Page 4 after RuJ-iug.

Ihe Counsel for the Apphllant and the Counsels for the defeEdaDt both al-ike
are not quallfled to appear atrd lltigate the Eatter. They have not filed
thelr aEnual practlci!.g certlflcates and annual licence pursuaDt to Ey
Letter dated 1lth May; 1'9 9-9. served on thdm- on 11th Uay, 1999. See copy in
the Court file.

I apply that the llilaDt..Appeatr.be dismls.se-d wlth costs
SO

and the Cross-Appeal
far.. In the

5

6

a1lowed. No rapli.,to.'the.arbsi'-Appeal haq:bee4 filed
Cross-Appeal I pray tna-1;-'... .,:,, ,. ','', . ..

(a) Mesne .proIits. be eiihanc-ed froru Ksh.3,000 to Ksh.8,000. pef Eotrth.
upqn flndlng !he. l,gireli Cour awand. tob. .uirordlDately 1ow. The
Sirlt EngLEe..waq uSid as a Sav-}I{.li p}ant. fhe Lower Court proceealings

,, 'support the tactilthat the su-tu tfl;.ine ivab a Saw-M1II. Its output
capacity.ls c.dpab].e' of 7 rons of T+qbgr oD average pei day. See
the written subiisslone by plaintiif in the lorrer c-ourt.

6 Taxed costs be rev:ierged as per rny.bl1l clf costs dared llth April, 1995.

I rely oD the follovlng: -

(a) dated and flleif on 20th Ju1y, 199t
and 14sh Ju1y, .l-998 fui Ehe Co$it fi1e.

That is all.

SA}TSON KI GAMBA
NFqPNNNFNT



REPUBLIC OF K EI,IY LAW
BEC

El,lYA iI

C(}UR.TS
BIVED

,u N 1gs5

(

Ih! THE H IGH

AT

.iVIt. ,A,PPEAL

COURT OF

NAh.URU E ATUR(1
oF t995l.lO

( i.11 :rl:,t,eB I f I '.rn tt)e jUdgment
I'lal,.ut-'i Rl.titit t.tr: ,. I of 19g6 )

TRUFFI.I,^I T,i/ IRI}It, T,,IWANG I
MARY l.tJEnI t ,TA GI
( as . Lega I Reprssgnlat.l ves . ofDanieI Mv/an-e.i r.tithanga)

SAI'lS{"}l J tl t', F,l !t' I l? r.] r.. I G,,U,1 BA

t4 El'1ORAN

3f I . c. t. i rrgor i Esq. RM i rr

t.he i ate
:. .. . . . -APPELLAI.|TS

. RE SPOI'IDE I,I T

llM a'\r_ APP AL

T,he .1l;p':e1 I ,nt a nh.'\,c qamed be ing aggr leverJ by the :decisi+r-r t'f ). G. t\.ingori Usq.. itesi<fer::L Magi strat€d.ql i ver e11 .n (1r atrout . trre zotf, r"br;;;;, .,99s or th€1.3th Marjetr; r.,!,i5".in .i.tal.,uru RMCC H;.-;'"i igag ;;.;;;appea I to t.h i. c_6urt agalnst th.'t-id Jecis.iorr upontlle follr..,winq tjrounds rtanrely:-. .-'- --

The lear ned tr.i al magistraLe erred..iri law .ln noLi+al i si.rJ that Joshr.ri tiinrama Wani"ma pw'.2 havino
?qli"q t- b y re millirrg rnechinr: on e OUfi,l"gr"[,1!B-: fronr M.1s. GoIrJen Star r.nctio"i"."- but failedtl] 1'lV irr| it unt.i I l6th Juty, 19g5 rhen ther.1nch i r'1. r',::c a t r eady been ."0t""".iIa,"6i' tne =ar oALrc t. iltn.r...r.s anct 6o l d to l_he i ate Oan.l e i U;;";; "
!'1 i than,3:i t.he agreement batweeh tf le .sai O h;;jE;,&,1d iloldo!-, Slar Auction6er.s *as ,oid--fbr fa.i.l ureo'f cDnl' i rlerat i on -

,)

3 The learrred trial magistrFte ert-€d in law in
lppr.eciati.[9 that, t4r. _..5-u1i.sat re ploprietorGolcien- pEqr Auctioneet_i,'.iou)C. noti.. 6ei: Gai .led

not
of
to

SNr{t,r

Tlte learned trlal magi sLirate erred jn Iaw in not
J::.1],i: r,,.r- that r.t/s. panne r aet rnr-ruse e uwangir)a\rln! u,tt revL\ked ttrei r €uthori Ly io M/s. dolderrStar- Au.-- r iorreers had no .bus j n.ess i.i"pti ns orrir"iia. i' i.ofli a 

. ur-, por- tecJ. purcha-ee.F * l,{nJ"i:iII"t
c.rn:;Lt t1. tn9 Lhe sa,i d Auctr-bnoers to ascertain ifthe ntacl'r i ne had bgen so I d :or. not.'-



/)

4 The leartred trlai maglstrate erred in award'l ng tl'le
l-laintiff mesne proflts at the r.rte of Shs. 3000,/:
Der- rncrlt h t4i thoLtt any basl s at a l 1 .

'r l.rr.: 1r-.:,arricrl trial magi strate err-d.in Iaw 1n

;rwarding damages far- beyond his t'r€cunlary
1rrr is.Jia.tion.

BO.t{fiY' M

ADVOCAT ES o .A.PP

0 Tl're leartled trial megi'strate'brred in not holding
that tt)e He.bibndent-di i' nct.hlng t-o mjtJgate hi€
I rs.: arii ai;ra r..d i n9 -damag6b f or an unreasonabl v l ong
t,er i.:rl -

1- Ttre Cec is'i on waF against l-he vrei ght of evidence'

tiHEREFi''RE 11',', .r.ppdi iants pray; that th€ appeal be allowod

"itf , ,-;--r.r ir, tfri.s .cqurt. aRd the). cqqrt below alid Lhe
decisic.n (:f l.lie Maglstr.ete.be sbt asite or aJteied'

rrATEtr :,i. !ti,p,.ir rr tr,i", ::/-#!i o*yi ,,r *5u^r--.nn-,

M/s. B<-'r,r1-r, MaraFa lo'

iddvocat'Bi.
Be lp,-1p Ho'-lse,
Cou rt- Hoad .,. .

P. O. Bo{ s71..
TIAI..U R U

ToB 3e

Mr. Sarnson l'i'.]endeill
o .r A^1. l '{.r.'. 1 .,

ELBURGOI,I : . .:

K i gamb6 , .. .''

co-,

. ';,:

D r aw rr lr-Ejl-lP4--,Bli--



THE REPUBLIC OP KXNYA

IN rHE HICE COURT OF KIINYA AT NAKURU

CIVIL APPEAT }IO. 49 OF 1995

(ATT APpEAL FRoM THE JI]DGBTINT oF J. KINCOBI

9NRt-
'zLat .aZ b

i"
RU II{ NAKIIRU RUCC NO. 10r

G.

19 6

TRUEENA I{AIRI}.,'U }II,IANGI.

HARY NJERI }flIAITGI

sal{soN NDENnERU kTGAl,tFA

The ReFpg4dent abo-ve named being
Resldent HaglsLraLc delivered on

1986 bereby cross appeal to'thls<=-a-
upon the follow-lny grr1,-'nda iiter
tn repiy to }lemorandurn of Appeal

(AS LEGAI B4PRESENTA,TIVES OT TEiI:I.A.iB 
. .,

DANTEL Mlltrcr l[TH Nc;\) ...,r.,,,-.. . . - , . . : - .. . . - - - -

V E R'S U S

i fiz rljN103t
APPELLANTEAKI,T ir

agCrlv:q by the Judgement of J; G. Rlngorl Eaq,
thg -2.Oeh February,.'i995 1a }ialiuru RHCC _!o. J. of.' : -,

Honriurable Ci:urt.agalnat the Bald JudgeDentl
a L1a.: -
by appel lant; -

Eavr
&Ec

c$Uit't:
SiT?.T;

or a iloft :t 110ft plor cut of .Land
en ter. .ln ].luk&j,al .Fatmera CoupaEy
er 9a1q agreeEenE. l,as dtaft-ed./ef€ccted
Robert Muriga.:f Mhugua pW3, Iurther
one by H./a. -Kenna. .f.crrtloneers ln

i

I

I The .Sa;.Ull.Ilng perkins.Engiae was by fparcel eitua-te in S HACTTANGAN I Tradlng Cr,iuited o'.r,",1 by Appeltant. WhJch bfrt
04. l2th April, 1984 trefore one certaln
th'e -.afleled reposBe jE.Loa wal actually d
Executi-.n ^I: .,r-r;,- l s obtalning iu Nakuru
Marlosir,-rrL'L E.:rmer:s Company Llmlted as p
as Def,eldant a-[1 rrltf,o,rt prlv-,r to ,.t6toLhat ls.'U:(:C llo. r? nf I9cl5 nct lnv,rlvr.:

laintif,f and Dan1el l.lrrangl t{lthanga
6f sltt Nakuru RHCC No. 1 of i986

RHCC NO, I of 1986.

PiICC o. 72 Be ttreen II,/ e ,

p9 1r,9."e of t-be sale of rhe auir.Feiklns englne ,to.l,l.sr. Golden S!.arAuctloneers fror; H/s. Pannel 8e11. Eo,,se & l,tningi. f rr"t"1,.r, i-io-'""f a 
^ 

nNCCNo. i of t986: -Ftrrrhbr pr:operty: ln suir perriili 
";;1;; i;;.iir";; ,rJr".r,

LT:.:..d.-!y 
tjl-,s. 

lanlet'- letrlho,m.- & lt'rgnr;J. ro .]oshua it*rg iio"i.ra as'J,erevrjp.!9e. ot J. R. !,latllni;. ?W 4. :: ... ,. .

The. iriar. Ilagistra te. te1;a[v"eorr{tt i;,'jiot artg /appreclarlng rha-t ur" Rurga.r
:"gh:- lo have 

. 
beerr squrnoned Lo . uorir L l.,y ,[ref er,c.J :,ii tn.t"""Il 

-;;;";;i";
Appgalqnt dellglrted lu nuue rous-' 6.d.jddtnoeiits . rat:her than produce tf," 

-."fa
ttr. Kurgat In lr-Itn ess dock - . , , . ..

ln. fact in
mouth wlllch rate fs inqrdinat too o\{

Respoudeirt lri' r rl,r.

i,rtr.e:rdqgitlt at rate ^of Kshs. 11,000. 00 pe.r

I
based. on the 'r Ligatlon By plalnrlff

be{one f or .}{ad r,6f.{t..et rate o( (ehs. B,O00.SOelt
per mouth c;irrtrasted wl. 'montti as .6ari 1{111 wa s j're
orit by Ddnlel }IwaoCi ul tharrga and EaSlqet rate rdllrlg in the Saw Ml"lll.nElriiluetrY conslA o.t: ' sufE perkLne eng{oe AND

dponilenE g ira Il t.irvol.-e aec,jlon
See pDosecElon F l1lrl./ F\l

g! rap BtJ I. e.a, r; c E K.:Rya.

i

iIFUTJW,JIDU}i OT CP.OSS r!.JTPEAI P,Y RESPONDEM

't

;

')

3,

4-

)



The Respondent shal_l iounter clalE Appellant tactfully u18.leail trl.al
ldaglstraEe lnto oaklng avard after Appel
proceedl-ng to lllBh Court 1E Nakuru Misc.

laEt oppoaed traDsfer o f trlal
e_f. legCivll Sult Nunber I29and Reapcnder!t ahallllnvolce eactlon 120 eYldence t Cap 80.

12. REASOIIS Hi{EREr Elurt ln+-sr €_l1a

6 rhe Reaporrdant eharl counter clal, the appellant frauduleDtly htroduc.dand pleadcd iss,rec l.rre1ev.:r. t: ,"ft "fiif"1"l-t' p"r"gr.ph nuubera 1,2 aud i
:l-I:::.:',U:r.!l "np9"r conrraated w!.9|i pa.rsgraph Fuabere 2,3 and 4 ofatateuent.of defence ln trlal pSoceedfug" fn-.torer Cjurt. Furtllr 

"pp.U"otperalEte'tly adweoced evrdeirce- drl r"po"i"";io'Itit autt englne by H./e. Ke,raArrcrlooeers.r'l)tarlring tu Nakuru. slitrtci x". ii:"ir985 and Reapondtrer a-halr tnvotdcctlons Lllr 'pensl code Cap Act 63 Lawa of i"oy".
Roapundent shall counter clalo-fhr t?ial Eag+tfatere Judgeoeot 1egalnaturall]r loflcal 1n Abeence of any evlilencl io counter evldence of pll
PW2, PtJ3 on .llartcr. .ea1e ag1s46gnt plui evtdenqe of pl{4 on lega1 andetlultable l1en of sult englne in favouroof pUil. paaaed onto plll andsubeequerrtli, ic i)d:rle1 Hvangl lthanga.j , Coutk

7
and
I,

8 The Rer;pcurlenr s|r11 counter clal-u thle Eo4ourJble^ ought not hear theApDet lanr !,ho tr.,, co*nDtrted 
-conreEpt of .";ri..,.a.t-iiit#=i.niJi.*,srr't en'lae .ide order Mr- J. G- xingori.t Trtai lraglstr"tl r".itli-iil'Respondent st'a,'r rey'rr on 

-Doc'trl..e oi fglctue officio on order oi-ur.-iuoogreaq'.vIs-a-v's ttre Jrder of thrlr, eald J.. G. Kiggorl esq. See nro"""ai.rg"1naRullng in Nakuru High Court MISi. Appticatloi'NOr 6l of 1995.

The Resp.,irrnet- . hrl l counter clalo l.ta ry Njerl liirangt rrot t,ac}:ed by any?lett;. : ,,J /t-trr:.ri.trrtion of the E6tate oi Danlel Mwangl llltbaugo,ai",Appell;rrrt a.,l P,.j:,,1c'loBr: shnlI lr:\,oke doctrl,.o it Lo.,rJ stanaf ilai"atl'lary. t1 'or i lli,rlr-i ;"r &ppellarlL In th( lppeal hereln. Tbe Resi,olieo,: atr"lf{r,lt I " :,r tter: . lI -iil,, I a:d Crrlcrr: 23 .,ii" q. .Cfrff procedure ruLee I97g.
The Respondent ..haI1 corrnter. clar-n rrial Ha[.lrtrrRte etred 1n l,rq and infsct1.: Te:o(d,n,j evL4ei c: ot lr".y.,n5J, il-r ;.ii;;;"; r] uqlrh.ut .a:rv :r,!trcr orAdmlnlstral Ion (,u, rhe Esrate 

-o{-Dl.1rf"f r:w;.,.-lfi'iru tl.:n qc anar.,rl "o "ni-r}..of Attorlej iss._,es by DanleI.Mriairgi ftf tU"r:rg,i 
janalt 

r: any <rtl,,.,r 1;S;i" ."',::":.:a th -eupporr of clqlm o1 befng wlfe-ar 
-r,.nie 

J. l,twaugl l,llrhauga for\rhlch Reopondnet shfll1 .Jnvoke d,il:i:i.,re of l.orr., r.eraD.tl a*."lnnt e\.idence ofHary Nrerlrlurr,1rinl In t1e ,.1ot pr.,"ooai,,i"'-;' ; :

9

10.

tl.

I
z

Th18 Ail,eai t,e dlsmlssed Si,,r,.ne;1t, wlth ioats.
The auard of Uearle iDroflts_ aE the Tage of Kshs. 3,000 per roontlr bythe Trlrl lt'glsts!,te.BE €Eh&lr"ed. to i."fr;. S,;66 psr morttr.
The certlfl.caLe of coat6 at Kehs. ie,OOa.riO ty lhe taxntloB Basterthe Hon. Hr-. Obongl- be raxed. jifieeh. '.: . '

The Recporrderrt :rlr:r t1 eorrnter clain appeal lacourpetent .f*rarrr*.*--*lppe*L'lrrcoo'petanr .E-Herqoranduro of ippna.r. too gener.al furthet', lrrelevancto trlal- Irn4istrates proceedJ.og and 1u6g"ur.r.rt furhhhr a.,a "t.r""-oi pao""""
:1..:r.a-9ua to (tEiay harveac of froit.=.of jud5enent and ehall lEvok.e EecElon79b Cap zIUIA Acr.

.:.l

3
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DAIED at nJA.(URlr rI1{.F l2rtr day of June, 1995

SAUSON NDENDERU XIGAISA

RES NDENT

DRAWN & FI LI,IJ Bi : -

SaEson Nderrderu I( i g:.r.aLa

P 0 8ox t3g,
ELBURC,oN

SI'RVE UPO N

Borrry, ltilr'rg,) r, (..1ET,nr)j

Advocat€ I
P O- -Box 67 |
NAKURU

)

- . .. .. ....-...,.,' __*:*

(

b..

I

i
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LAW SOCI€TY OF XEJ{YA

Ref: P.lO5/98O/78

Law Society of Kenya
Lavington, opp Valley Arcade,
Gitarga Road
P.O Box 72219-O02OO Nairobi, Kenya
Dropping Zone 749 - Revlon Plaza
Tel: 020-8155295, +25q 72O 904983
Email: lsl(DJsk.or.ke
Website: www.lsk.or.ke

This i, to certifiT that

MARA6A DAVID KENANI

it an Advocate of the High court of Kenya having been admitted to the Bar on the l6rh
day of September 1978 and a Member of the Law Society of Kenya in good standing.

There are no complaints against him, nor does he have any pajt or pending causes before
the ACvocates Disciplinary Tribunal.

Issued on this 20th day of June 2Ct6

A"16€
MERCY K WAMBUA

sECRETARY/CEO

*This certificote is not volid without an embossed seol.

lsaac Okero (PresiCent), Faith Waigwa (Vice-President)
Manthi Masika, Alex Gatundu, Alan Kosgey (General Membership Representatives)

Edwin Sifuna, Harriette Chiggai, Jemator Dorothy, (Nairobi Representatives)
Godfrey Kitiwa, Annet Nyukuri, David Njoroge,.Jane Masai, (Upcountry Representatives)

Grace Okumu (Coast Representative)

CERTIFICATE OF COOD STANDI},IG*



No. 029475
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Ccrtiffcerte of 6[earanrp

This Certrlicate is awarded to

0330884 G34t211t74
lD No. University Registration No.

University attended
UNIVERSITY OF NAIROBI

For having repaid in full the Principal Loan and interest lhereon.

19 August 2011

slgnstum GEo/BOARDSECREIARY Dal€

19 August 2011 ,

C^t
C^9

Thfi .r,dln/|,h h hlr,,ei eithr'lrr't ,,r',,t . tllar,]tlt ,rf/1f]lefi.ln

r€ HEAD OF ONS

UNTVERSITY STTIDENT LOAN
MARAGA DA,VID KENANI
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N9 838641

NAIIONAL POLICE SER\TICE
DIRECTORATE OF CRIMINAL IIWESTIGATIONS

Dnrcowrrr or Cnrirorer Il+vesncelous
P. O. Box 30O3640100 GFO

Nanoar, Krve

Date 22/06l2OL6

hoUir of ID/PasEort No
o330884

hove becn searched 1n

ciminal Records ffict's dzab*c u,ith/utithout preaious record. The ualidiry of the
informdtion on thie Celtifcdtc is as of the date of ksue.

oFFENCE(S)

IFl
DATE

This Certificate has been issud withoat any alterction or erasute-

(J.M.leremiah

ii

6PK 5148--rO0o---,*/2O16

For: Director, Directorate o mJ-nal

(P.r.o.)

Ref. No 538481 t2ol6

POLICE C LEARAN CE CERTTFICATE

REMARKS I}'i CASE OF PREVIOUS RECORI}

RESULTS OF TRIAL

I

I
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TronsUnionY

CRN No. 6035057 CRB Certificate
S,/No. 1116 6

We hereby confrrrr, having searched TransUnion records, that;

DAVID KENANI MARAGA
oJ Nutioncl ID,Vr., 0330884

Date of lssue: 20 Jun 20'16

Paying

This Certificate has'treen issued withrut any alteration or erasure. The validity of the
information on this certificate r:. as at the dite cf issue.

Tr4d\h89q-rI\88@r\n
Pros i- r'i i1./ l-i(rr-lse,
w"o i.lr,, iili,a.ci. Otr N4trseum Hill

F. O. Lli.i)( /i'i'io6 - rJCl Oo

rra ru; t) n ion aat tut r Lr e d .e i gna tct ry i.ili?8. 
1 3 6rqi : fr e.;r s z r

J4o51zu2o^r(a:z,ecgsa-e"rrY::I":JJ::::::^::,ri'r':

.t .,
'l-./ -f :.n", -" 

.r

ns Un i o n Autho r i s ed Slgnt t o ry
36o3l2kt.
,t ? 53296Tru

r)
I
I
I

I
I

h|' cunclusrons herein are based qr inlorfiflt,on obtaincd;fiom
rronnahon and sh.tll not be tiable for any loss. damaAe or clarm

public record
whatsoever.

and.other thrrC.pnrty sources. TransUnron makes no representation. as to the accuracy of thts
ho.wsodver arising foltowirg the use of or reflanae upo"if,a-opioio;. *r-rruO n"-,n.

C^9ctfor 'veiilication, 
kindly call oor office o,, OZO 2OZlZgS I Om 0Z,EZ :

tlas a Credit Report-vith status es:

EINo adverse listing I eaio I Notpaid



35THE ADVOCATES COMPLAINTS COMMISSION
Telephone No.: +25+20-25191 51227 461
Fax No.: +254-20-315317

j
I

BEAUTTAH SIGAN
CHAIRMAN
ADVOCATES COMPIAINT5 COMMTSSION

SHERIA HOUSE
sTH FLOOR
PO. BOX 48048-00100

NAIROBI

20

Your Ref:

ou'e(fiflnr'oL tx (29) 21th )-ind,2Ol€; '

Hon. Mr. Justice D. K. Maraga

Judge of Appeal

P. O. Box 30187-00100

NAIROBI.

Dear Sir,

RE: CLEARANCE CERTIFICATE: HON. MR. JUSTICE D. K MARACA

I refer to your letter of 2O'h June, 2016.

Please note that according to records held by this Commission, there are no pending
complaints against Hon. Justice D. K. Maraga.

Yours faithfully

Please quote our reference when replying

Commilted to the Eradication of Dishonesty and lncompetence in the Legal Profession in Kenya

( ,/t A
cA(
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ISO 9001 :2008 C}IRI'IFIED

OUR REF: KRA/CDTD/HO/8I

YOLTR REF: KNA,ID C / FYI / 20 16

roe Octo-ter, zo16

'fhe Cleri<
Nar:ional Assenrbll'
Clerk's Chau'bers
l'ar!iamcnt Buiidings
P.O. Box 41842-ootoo,
rr.-AIR0BI

a-\ro

II\;\,-I,f.4.TION I..OR \rEITING BY THE DEPARTMEI\NAL COMMTmE:D oN
J T TS'{'Il-F AN) ) LE,GAL AFT.-AIR.S.

i.\re re1'el to.,,ou: [:cer dated cih October, zcr6 cn thc'subject matler l:etein.

*'e hcret;; conirm that Hon. .Iustice f)avid K.enani Maraga has complied with all
ais'i'a..x obligations anci c,>nsequenr,ly I ra^s been issued with a Tax compliance certifiiate
,,TCC) numh,er zuLU{KLr4238282o16 valid until 2lst June, 2017.

'Yc.,lrrs faitb{rJly.

G
cci is',t

CE

07tpuc74,r**n|$roy*,
Times Tower Building

Qll"--t-
\N.f\st&9

Dea It,J

P, aE.
*-,"i'!!.1:. ,.rr.r. r, - : ..
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Elizabeth llIeyo
Itor Conrmissioner of Domestic l'axes





ETHICS AND ANTI.CORRUPTION COMMISSION
INTEGRITY CENTRE (Valley Rd./Jakaya Kikwete Rd. Junction) P.O. Box 61130 - 00200, l,tAlROBI,

TEL.:2s4 (O2o) 2717318 I 2720722, MOBILE: 0729 88888'1DJ3
Fax: 254 (020) 2717473 Email eacc@inteqritv qo.ke Website: www.eacc.qo.ke

When replying please quote:

OUR REF: EACC.TlLOls VOL.III (37) TE October,2016

fVE
I"r

I tcoci2ct, 
/
I

CtEEJr,BOFFICE
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lL.' \/
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iF

REI INVITATION FOR VEfiING BY THE DEPARTMENTAL COMMITTEE ON

JUSTTCE AND LEGAL AFFAIRS

We acknowledge receipt of your letter referenced KNA/DC/FPT/2016 dated 5h October

2016 on the above subject.

We wish to confirm that we have no outstanding issues or ongoing investigations against

Hon. Justice David Kenani Maraga.

Please note that the absence of records in the Commission's database is not a guarantee

of absolute integrity of the nominee.

@ +6\vit,
\"J

MIC EA
DE sEc ARY/CEO - TECHNICAL SERVICES

ETARY EXECUTI I ER

)-\
p

C,D/^uu^e'}l.
6@<

Justin Bundi, CBS
Clerk
Clerk's Chambers
National Assembly
Parliament Buildings
P O.Box 41842 - 00100
NAIROBI

\\,

[N

TukonLshe Ufisadi, fufunge Keny.
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.jisn- t:crd Oftic€
.14 PaL Roa.l . ei,.l---tund
P O 9or 74O . ,{uckland Pa'& 2006
.iohanocsburg
Scuth A6ica
Tel@honc +27 I I 361 50 00
Far +27 I I 4E2 61 63
E-DriL eisataeisa.om.za
S6tiou 2 tco@&ry 9600E257O8

30e June 2016

Judicial Service Commission (JSC)
Nairobi, Kenya.

Dear S irllv{adam.

Ref: The Honorable Justice Da

Gt^
Kelys Fi.ld Ofi..

!lo{,r. LUV Barkt{dr.
2!ttgag,trcrt

P.O.8o(1514-00Ittr
l{airch, K6ria

Tclqhonc +214 2027 DaTtDl3
Fax +2542027122'ts

ful kcdr.aacisa.ore za
Web www.cisa.orp.2a

a-ri-rrru-. ,*-,-a;E o",;i " .,.ii

vid Marag a : Streamlinins Electoral Disputes Resolution
[EDR) Reeime in Kenya

I am pleased to write this recommendation for the above referenced person regarding the subject
matter, Streamlining and Shengthening Electoral Dispute Resolution Regime in Kenya, which the
honorabie Jusfice Maraga has worked tirelessly on. Upon the promulgation of the Constihrtion of
Kenya 2010, and the enactrnent of Election Sector Laws, the complexity of the elections under the
new constitufion became apparent. This was particularly so because of the new introduction in the
Constitutioo that required the holding of six elective ofEces contemporaneously. The first elections
held under the new Constitution in 2013 promised a."qrig other things fierce competition that
predictably resulted in overwheLaing disputes being lodged with the Judiciary. Among the first
people to appreciate the significance of the 2013 elections with regard to dispute resolution, was the
Hon. Judge Maraga. In the intervenilg period, a few of us working on govemance, democracy and
elections discussed with the then chief Justice, Hon willy Mutunga, on the need to establish a
mechanism for dealing with the election disputes post 2013 elections. This led to the formation of
rhe Judiciary working Committee on Elections (fWCEP), which was later transformed into the
Judiciary committee on Elections (JCE). Justice Maraga played a prominent role in both
committees.

My interaction with the Hon. Judge has been tbrough Dunerous working relationship oa the need to
strengtheu EDR in K-enya. hr the period before 2013 elections, Hon. David Maraga, was
instrumental in conceptualizing and developing a programme that saw the induction of Judges and
Ntlagiskates on principles of EDR that informed the election petitions lodged afta' the 2013
elections. The Judge also participated in the discussions around reforming election disputes
resolution pre 2013, that culminated into progressive reforms for exarnple allowing Magistrate
cour-ts to handle petitions arisi:ig from county Assernbly Elecfions. Judge Maraga also worked
irt'ith tire Electoral lnstitute for Sustainable Democracy in Africa (EISA), and other stakeholders
namely the IEBC, fWCEP, PPDT to dwelop the Regulations required to operationalise the Electiol
Laws and brought out usefi:l insights on aspects that concemed EDR.

The challenges and shortcoming noted ciuri-ng the 2013 elections brought out weaknesses in the
corstitutional, legal and administrative framework for elections in Kenya. Since 2013, JCE and
Judge Maraga have worked with key stakeholders to streDgthen and review the election laws and
election dispute resolution in Kenya- These effcrts cuirninated into the transformation ofJCE into a
permanent Judiciary Committee, delibcrahons and drafti::g of Eiection Law Reforms Bills, aad
refining the EDR processes in Kenya- Throughout all these efforts, the Hon. Judge deslonstated
leadership, commitment, coura , resiliencc, character and a high degree of judgernent that added

P.iro.l; Slr Xer:umile Mesire {Bots*.an,)
Ecard of Dire.to6: I't Lerheie Tho3i.ln.e. (ChairV;t5an1 1, -"",6r, Hr Yu>uf Alcobaler (Aa,nitius),

At Oaitia Aqlino /#czc;nblquc,', $t t<,,:, i --iir;rc (t'xe(i'liv! tiri i.r). Dr [i'jio,,g hodi /DRa.,,
F, )i,?:.cr Tofl I cilr.' I ln, te! Kit,gocn'::. jJs!'raf !.!.;! L' n,ikame t-,,-,nij,'o),.l,r5ti.p l.astrsia,.l,rErsa ip.ota|l),

Dr ah,-isrin 1. Tiro:1e iJi..: t. L(a1p), Al, lLrrc j i;J ljol,tb iir.u,)
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vaid: to te :gsr.la of 3tr'rr'::thsirg eni! r"rlsoiidairng electcra! democracy in Keoya. For this
;eason, aad as somebody wiro Las norkqJ wirh hinr iri Kenya, I strongly recommerid him for rhe
position of the Chief Justice.

Sincerely.

r-sli.". Owuor
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NAIROBI CENTRAL SEVENTH-DAY ADVENTIST CHURCH
PO BOX 47033 - 00t 00 OPO NA|ROBT. TEL: 2l|t+St Mobitc: OTZ2-29466E E_rmit nrb6d@nbnclco.kc Wcbtit.: wwr.orirgbic.nlrabdt.org

&^

)une 29, 2016

The Judiciol Servlce Commisslon
Supreme Court Building
NAIROBI

Deor Sir/Modom

Re: Justice Dovid Morooo
Letler in support of opolicolion lor the oosition of ChiefJ ublic nyo

we write to you in support of on opplicotion lodged by Bro. Dovid Morogo for the position
of Chief Justice, Republic of Kenyo.

we, os the froternity of the fellowship of the Seventh-doy Adventist church, unreservedly
present to you Bro. Morogo os o commendobie, creditoble ond worthy condidote for
the position of Chief Justice.

Bro. Morogo hos served the church os on elder ond bible study leoder for mony yeors.
He hos, olso, ossisted in plonting seventh-doy Adventist Churches in mony oreos in Kenyo.
He is o dedicoted ond focused person with greoi energy ond motivofion for ony tosk
thot he sets up to undertoke. He is on ethicol, upright ond principled individuol; virtues
thot will greotly enhonce the work ond imoge of the Judiciory.

We recommend the condidoture of Bro. Morogo ond wholeheortedly endone him for
the position of Chief Justice of the Republic of Kenyo.

Ccrrr.i

A

o
Senior Poslor

n

Sharing the Gospel with the world

Yours foithfully

I
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Rcjroad Oftlcc - l{orabrre: 40
crnjont Ar.r, Opp. Cr:r.jo-ri Frtia'ry Ect:,01,
Otr Archbirhop Yrbrio. As.nur
P.O. Box E9065, MoEbr.., K.ay...
Tel: .2S4 - O4l .223O2A2
l{obilcr C73l r29 739 I OTOO 638 J7g
Frx: -2sjt . O47 - 223O2A3
E-Eril: ErBriAlituo.ha3bcrir.or.xc

Brr.Ech Ofacc - lLllobl;
Fo.ccd t{igratior Progrrme {F}{pl
a.Bhi S.picc St tioE Buitdi!.g,2nd Ftoor,
Opposit€ Kobil Petrol Atatioo, JoAoo RoaA
Tel: .254-20,245163r, Frr: +2s4-2O-3A?529S
CelI: 0736 86724r/O72O aO6 531
Eft ail rfmpa kituochrshc.iE..or.Le

Iicsd Ofiec . fl.lrohl Olr Odudre Rd, Off Argelngs Kodhek Rd
P.O.Bor 7483-O03OO :{alrobi, Eerya, '
T.l: +254-020-387+22A I 3874L9t lgS76290
Mobile: 0734-874221 , 0727-i?73991
Fr.E: '25+O2O-3875295
Ema'l: infdir kituocha6hatia.c!.Le
Website:rr'rgte.kituochasheria.or.lre

4n July, 2016
The J udicial Service Commission
Supreme Court Building
Nairobi

Dear Sir / Madam

Re: Our Support for Hon. Justice David Marasa in his Aoplication for the Post of the Chief
J ustice, Republic of Ken va

vve are writing to you rvith regard to the aforernentlonei.

Kituo cha Sheria considers Honorabre iustice Maraga as a jurist of good repute who, in his

career, f:rst as an Advocate of the High Court cf Kenya and later as a Judge of the Superior
fourts nas d;stinguished himseif as an ernineni and notable contributor to the gr.owth of
J'..rrispruceace anc strong Ao -/ocate of human rights.

We c3n:irrn that Hcx, Jusrice lvraraAa has been a g:oC friend of KrTUO for many years and has
supported rire work of K|TUO ;n tl-,a piovision of legal aid and iec:esentation for the poor and
rnarginar:7ed people in Kerya.

\fle therefore seno' ihis as a message of suppoi-t arld wish hirn well in his application.

Vlrth

ii 7ou r-,ave 6 ji',/ fu:iier comrTefir an,1/cr r,eeC clarific:l:::r, pjesse C: not hesitate:o cciitact us

uCe l.i . Ailgote,

Execs:ive La:rector'
I CEBTIFY THAT THIS IS

A TRUE COPY OF THE

ORIGINAL.

HILLARY CHACHA ODEiiir
ADVCCATE

COMMISSIONEB FOB OAI HS

P. O. Box 51236 - 00200
flArFrotsr

tll:clie. Haurah iianaL:.
,-ie; u 

".-.de 
iEDiSecre ia.-: J

Krruo CHa SHrRra
LEcal AovrcE CerurRp

,te c4?e {+c itttticz

l/\r-rrt*
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UNIVERSITY OF NAIROBI
COLLEGE OF HUMANITIES & SOCIAL SCIENCES

scHool oF IAw PARKTANDS CAMPUS
OFFICE OF THE DEAN

Telephone 25/,-o2O- 2314171-5
Cell Phons: oT24-922 60gl oT34-273 5@
E-moil: decnlow@uonbi.oche

P.O Box 3ot97
ootoo ap.o.
Noirobi,
Kenyo.

l0 October 2016

The Clerk of the
Kenya National Assembly
Parliament Buildings
P.O. Box 41842-00r00
NAIROBI

Dear Sir,

He has the requisite professional competence to serve as the Chief Justice of the Republic of
Kenya. Justice Maraga has high intellectual capacity which is evidenced by his pursuit and
completion of his Master of Laws (LLM) course in record time. His engagement with our
undergraduate and graduate students as a guest lecturer demonstrates his intellectual prowess and
public spirited nature. He takes initiative and volunleered to teach and interact with the students in
a classroom environment. This illustrates that he is diligent and has no difficulty rising to
challenges and volunteering for tasks, however onerous.

Engagement with university studen$ requires a high level of understanding of legal issues and
intellectual dexterity as the students tend to be inquisitive. Justice Maraga has not shied away
from this task illustrating that he is confident and has no fear of whatever questions may be asked
of him by the students dealing with substantive or procedural legal questions. The students rate
him highly as a lecturer and give the feedback that he is thorough and answers all their questions
competently. Offering to teach and interacting with professors teaching at University demonstrate
Justice Maraga's capacity, adaptability and flexibility to work with a variety of people old and
young. This trait is also demonstrated through his work as a Presiding Judge in Kisumu and as
Chair of both the Elections Committee and the Justice Mutava Tribunal.

,|

Professional Reference for Justice David Kenani Maraea

I have known Justice Maraga for about ten years as a Judge of the High Court, as a graduate
student at the School ofLaw, University of Nairobi where I am a Law Professor and Dean, as the
Presiding Judge of the Court of Appeal in Kisumu; as the chair of the Judiciary Committee on
Elections tasked with overseeing election petition hearings arising after the 2017 elections within
the prescribed period in the constitution; and as the Chairman of the Tribunal Investigating Justice
Joseph Mbalu Mutava in which I am a member.
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He has contributed immensely to bridging the gap between the bench and the academy by
offering his services in both graduate and undergraduate classes in the areas of human rights and

socio-economic rights. His conkibution as a guest lecturer has enabled our students to get much
valued insights from the bench and geatly enriched their leaming experience.

Justice Maraga is meticulous in his written and oral presentations as evidenced by the rulings I
have witnessed him giving in the Tribunal and in his explanations of the work of the Elections
Committee- He is an effective communicator in his oral and written accounts and is particularly
keen to contribute to a futue where all Kenyans, irrespective of their gender, ethnicity, political
affiliation and station in life enjoy the full range of human rights. This illustrates his commitrnent
to ttre tenets of faimess, impartiality and justice.

Justice Maraga has been involved in a broad range of legal practice areas including: legal
practice; research; consultancy; and the administration of judicial officers in courts and
committees. The experience he has gained over the years, coupled with his experience as a judge,
presiding judge and chair of a committee and a tribunal make Justice Maraga an exceptionally
well qualified candidate for the post ofChiefJustice.

Should you require any further information pertaining to Justice Marag4 I will be happy to avail
it. I can be easily reached on email at: deanlaw@uonbi.ac.ke and by telephone on 254-733-
726511.

Yours sincerely,
DEAN

c CP,OOL OF LAW
NAIRCBI[iJ;lY OF

Patricia Kameri-Mbote. SC. EBS
Professor of Law and Dean, School of Law
T]MYERSITY OF NAIROBI

2

I

Justice Maraga has gained a lot of experience as a Judge of the High Court between 2003 and
2011 and as a Court ofAppeal Judge since 201 l. He has executed his duties with ditigently.
From my interaction with Justice Maraga, he is a person olhis word, keeps time and is honest and
trustworthy in his dealings with his superiors, colleagues and subordinates. He does not shy away
from complex situations, is a patient listener and decisive. As a member ofthe Tribunal he chairs,
I can also opine that he is a good leader as well as a team player. He leads the team to
cooperatively make decisions without abdicating his role as the Chair when he has to guide the
team on issues of law and procedure.


