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1.0 PREFACE

On behal.f of the Members of the Select Committee on Delegated

Legislation and pursuant to the provisions of Standing Order No.

799, it is my pleasure and duty to present to the House, the

Committee's Report on tfre constitutionatity of ttre Kenya Gazette

notice nos. 2885, 2886, 2887 and. 2888 pub).ished in the Kenya

Gazette of 1"t March, 2013 by the Sa_laries and Remuneration

Commission (SRC).

Committee Membership

The Parliarnentary Select Committee on Delegated Legislation was

constituted on 2 Is May, 20 1 3 comprising of the following
Members:-

1. Hon. Wiliiam Cheptumo, MP - (Chairperson|

2. Hon. Joseph Gitari, MP - (Vice Chairperson!

3. Hon. Kabando Wa Kabando, MP

4, Hon. Mohamed Aden Huka, MP

5. Hon. Ngikor Nicholas Nixon, MP

6. Hon. Michael Kisoi Manthi, MP

7. Hon. Ibrahim Abdi Saney, MP

8. Hon. Zainabu Chidzuga, MP

9. Hon. Ore Ahmed Abdikadir, MP

10. Hon. John Waiganjo, MP

11. Hon. Yusuf Hassan, MP

12. Hon. Jacob Macharia, MP

13. Hon. Pau-l Koinange, MP

74. Hon, George Theuri, MP

15. Hon. Silas Tiren, MP

3



16.

L7.

i8.
19.

20.

27.

22.

oa.

24.

26.

a'7

28.

29.

Hon. Elisha Busienei, MP

Hon. A-lfred Keter, MP

Hon. Sarnmy Mwaita, MP

Hon. Daliei Nanok, MP

Hon. Benard Shinali, MP

Hon. Shadrack Malga, MP

Hon. Charles Gimose, MP

Hon. (Eng.) Vincent Musau, MP

Hon. Richard Onyonka, MP

Hon. Rachael Ameso, MP

Hon. Simba Arati, MP

Hon. Daniel Maalzo, MP

Hon. (Dr) David Eseli, MP

Hon. Peter Kaluma, M.P

a. Is in accordance with the provision of the constitution, the Act
pursuant to which it is made or other relevant written laws

b. Infringes on fundamental rights and freedoms of the public.

c. Contains a matter rvhich in the option of the Comrnittee should
more properly be dea.lt with in al Act of the parliament.

d. Contains imposition of Taxation

e. Directly or indirectly bars the jurisdiction of the court.

.1

Committee's Mandate

The Committee on Delegated Legislation is one of the Select

Committees established pursuailt to provisions of Standing Ord.er

No. 21O whose mandate is to consider in respect of any statutory
instrument n'hether it: -



f. Gives retrospective effect to any of the provision in respect to

which the Constitution of Act does not expressly give any such

POwer

g. Involves expenditure from the consolidated fund or other pubiic

revenues

h. Is defective in its drafting or for any reason the form or part of

the statutory instrument calls for aly elucidation.

i. Appears to ma-ke some rrnusnal or unexpected use of the power

conferred by the constitution or the Act pursuant to which it is
made.

j. Appears to have had unjustifiable delay in its publication or

laying before Parliament.

k. Makes rights, liberties or obligations unduly dependent upon

non-renewable decisions.

1. Makes rights, liberties or obligations r.mduiy dependant

in suffrciently defined administrative power.

m. Inappropriately delegates le gislative powers.

n. imposes a fine, imprisonment or other penalty without express

authority having been provided for, in tJ:e enabling legislation.

o. Appears for any reason to infringe on the rule of law.

p. Inadequately subjects the exercise of legislative power to

parliamentar5r scrLrtiny; and

q. Accords to any other reason that the Committee considers fit to
examlne

Standing Order No 21O (5) provides that if the coomittee:-
a. Resoives that the statutory instrurnent, be acceded to, the Clerk

sha1l convey that resolutions to the relevant state department or

the authority that published the statutory instnment.



b. Does not accede to the statutory instrument, the Committee ma5,

recommend to the House that the Assembly resolves that a-11 or

any part of the statutory instrr-:rrrent be annu_lled.

c. The Clerk shall submit the resoiution under paragraph (Sb)

above to the relevant state department or the authority that
published tJ:e statutory instrument.

Kenya Gazette Notice
On 2"d May 20 13, a Petition was tabled before the House Pursuant

to Standing Order No. 225 by Hon. Mithika Linturi, MP as a citizen

of Kenya and Member of Parliament for Igembe Constituency in
Meru County. The Petition was referred to the Select Cornmittee on

Delegated Legisladon pursuant to Standing Order No. 227 for
consideration.

The Committee noted that the Petition u,as premised on Kenya

gazette notice nos. 2885, 2886, 2887 and 2888 that was published

in the Kenya Gaz,ette of 1st March, 2O 13 by the SaLaries and

Remuneration Commission. The Committee observed that the said

Kenya Gazette Notices raised fi:ndamenta-I constitutiona_l issues

that required urgent consideration and resoiution. The Committee

therefore resolved to, firsi dea-l with the legality and/or
constitutionality of the said Gazette Notices; a_nd, thereafter to

address itself to the matters raised in the a-foresaid Petition. The

Committee held four Sittings during which the Committee

deliberated on the matters.
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d. Finally, it is now my pleasart duty, on beha.lf of tl-e Select

Committee on Delegated Legislation, to recommend tlr-is report to

the House pursuant to tJ.e provision of Stalding Orders of the

National Assembly. On behalf of the Committee, I reqrrest the

House to adopt the report.

Thank you.

--*
Signed

Hon. William Cheptum, MP
Chairperson
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2.O KENYA GAZETTE NOTICE

On 2"d May 2013, a Petition was tabled before the House pursuant

to Standing Order No. 225 by Hor:. Mithika Linturi, Mp as a citizen

of Kenya ald Member of Parliament for Igembe Constituency in
Meru County. The Petition was referred to the Select Comrnittee on

Delegated Legislation pursuant to Standing Order No. 222 for
consideration.

The Committee noted that the Petition rvas premised on Ken5.a

gazette notice no. 2885, 2886, 2887 and 2888 that was published.

in the Ken5,4 gazette of 1st march, 2013 by the sa-laries and
remuneration commission. The Committee observed that tlle said
Kenya Gazette Notices raised constitutiona_i issues that need urgent
resolution. The Committee therefore resolved to frrst to deal with
the constitutionality of the said Gazette Notices and thereaJter

address the matters raised in the aforesaid Petition.

3.O COMMITTEE'S OBSERVATIONS

The Committee observed the foUowing:-

3.1 Constitutional provisions re the Sa!.aries and
Remuneration Cornmission

The Sa-laries and Remuneration Commission is established

r:nder Article 230(1) of the Constitution of Kenya, 2010,

which states as that "TLLere b established th.e Salaies and

R emuneratio n Co mmb s io n. "

1

11 Article 230(2) of the Constitution of Kenya, 2010 provides for

the membership of the Salaries arld Remuneration
Commission thus:

8



-Q) Th.e Salaies and Rem:aneration Commrbsrbn consrlsts of the

follotuing persons appointed b y the Pre sident-
(a) a chairpers on;

(b) one person each nominated by the followirug bodies from

among persons uho are not members or emplogees of those

bodies-
(i) tte Parliamentary Seruice Commi.ssion;

(iL) the Public Seruice Commission;

(iii) the Judicial Seruice Commission;

(iu) tle Teachers Seruice Commission;

(u) the National Police Seruice Commbsion;

(ui) the Defence Council; and

(uii) the Senate, on behalf of the countg gouernments;

(c) one person each nominated bY-
(i) an umbrella body representing trade unions;

(ii) an umbrella bodg representing employers; and

(iii) a joint forum of professional bodies as prouided bg

legi"slation;

(d) one person each nominated bY-
(i) the Cabinet Secretary resporusible for finance; and

(ii) the Attorneg-General; and

(e) one person uho has experience in the management of

lwman resources in the public seruice, nominated bg the

Cabinet Secretary respottsible for public seruice."

. Article 230(4) of the Constitution provides for the powers and

functions of the Salaries and Remuneration Commission

which are set out as follows:

9
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lV.

'(4) The pouters and functions of the Salaries and

Remuneration Commbsion shall be to-
(a) set and regularly reuiew the remuneration and benefits

of all State officers; and

(o) adube the national and county gouernments on the

remuneration and benefits of all other public offi.cers,"

Article 230(5) of il.e Constitution provides that in performing

its fi:nctions the Sa-laries and Remuneration Commission

shall take into account the following principles-

"(a) the need to ensure that tlrc total public compensation bill b

fiscallg sustainable;

(b) the need to ensure that the public seruices are able to

attract and retairu the skills required to exeante their

functions;
(c) the need to recognize productiuitg and perfonnance; and

(d) transp arencg and fairness."

That under Article 260 of the Constitution of Kenya the office

of Member of Parliament is defined as a State Office.

3.2 Statutorv provisions regarding the Salaries and Remuneration

1

Commission

Parliament did in 201 1 enact the Salanes and Remuneration

Commis sion Act to make further provision as to the functions

ald powers of the Salaries and Remuneration Commission,

the qualifications ald procedures for appointment of the

chairperson and members of the Commission and for

connected purposes.

t0



11 Section 12 of the said Salanes and Remuneration Commi-ssion

Act, 201J, provides for prrnciples, in addition to the principles

set out under Arlicle 230(5) cf the Constitution, which should

guide the Commission in its w'ork. Section 12 of the Act

provides as follows:

"72, (1) In addition to the pnnciples sel under Article 230 (5) of

the Corustitution, the Commission slwll also be guided bg the

pincipte of eqtal remuruerahon to persons for work of equal

ualue.

(2) Witl'tout prejudice to subsection (1), the Commission sh.all

take into account the recommendations of Preuious

commrcsions established to inquire iruto the matter of

Temuneration in tlrc public seruice."

Section 26 of the Salaries and Remuneration Act provides as

follows:

26. (1) The Commission mag make regulahons generally for ttte

betler carrying into effect of any prouision's of thi's Act'

(2) Tte potuer to make Regulatiors shall be exercised onlg afier

a drafi of the proposed Regulatiorus t'r"s been approued bg tl'Le

National Assemblg.

111

J ..) Job Evaluation

i. The Committee observed that in 2OL2, the Salaries and

Remuneration Comtt ission embarked on a job evaluation

exercise assisted by the World Bank and a consultalcy firm,

Pricew ate rlou s e C o o P er s Ltd.
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iii. That the Salaries ald Remuneration Commission (SRC) had
engaged Pricewaterhouse Coopers Limited (pwC) to undertale a
job evaluation. The resuits of the job eva-luation ald subsequent
grading was used by SRC as a basis for grading the stmctures,
developing compensation structures, setting and reviewing the
remuneration a::d benefits for State Offrcei-s.

iv. The SRC requested the Parliamentary Service Commission to

structure ofprovide information

Parliament.

on the organizational

v. SRC requested the Commission to nominate a senior ald
responsible officer to be part of the job evaluation pane1.

vi. The Parliamentary Service Commission nominated the principal

Legal Counsei to be part of -the job evaluation panel.

The job evaluation tool used by PricewaterhouseCoopers Ltd
is a tool designed for evaluating private sector jobs. The job
profiling atd evaluation questionnahe sought the following
information:

(a) Personal information
(b) Purpose of the job (short description of why the job exists)
(c) Main responsibilities of the job.

On 27td Jdy, 2072 the Commission Secretar5r of the Salaries

and Remuneration Commission \ Tote to the Clerk of t]re

Narional Assemb15,/ Secreta{,' to the parliamentary Service

Commission and invited hirn to the job evaJuation panel. In the
letter the SaLaries arrd Remuneration Commission in-formed the
Parliamentary Serv-ice Commis sion the fo llow.il g:

i2



(d) Experience and training.

(e) Process factor C: Problem solving.

(f) What commr.:nication/information does the job holder

need to carry out il order to perform the job'

(g) Output factor F; Inlluence

v111 The job eva-luation tool di.d not make aly reference to the

Constitution of Kenya, 20 10, where all State Office positions

are created. Indeed the job evaluation exercise sought the job

descriptions of Members of Palliament yet the job

descriptions for Members of Parliament are set out r:nder

Articles 94, 95 ald 96 of the Constitution of Kenya.

1X The job eva-Iuation exercise fajled to capture the fact that

Members of Pariiament are in the unique position of having

two (2) work stations, one at Parlia-rrent in Nairobi and the

otJrer, in the constituency/ County.

x At the time of carrying out the job evaluation exercise the

SRC had developed a draJt structure for State Oflicer

Remuneration where Members of Parliament were placed at

level 5.

xi. That the Parliamentary Service Commission repeatedly wrote to

the SRC informing it that the draft structure is

r:nconstitutiona-l. The Parliamentar5r Service Commission

further repeatedly informed the SRC that the job evaluation

was wtong and unconstitutioaal (see Annexes 2 to 6).

The Parliamentaqi Senice Commission supplied the SRC with

previous reports on the remuneration of Members of
x11
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Parliament, specifically tJ:e reports of the Tribu-nals to revierv

the terms and conditions of serr,-ice for Members of parliament

chaired by Justice (Rtd) A. M. Cockar of 2OO2 and Justice
(Rtd) A. M. Akiwumi of 2001. This was to enable the SRC

comply with section 12(2) oi the Sa-iaries and Remuneration
Act.

x111 The SRC horx,ever never responded to any of the issues raised
by the Parliamentary Service Commission.

xiv. On lst March 2073, the Sa_laries arld Remuneration
Commission purported to gazette the remuneration and
benefrt structure for State Olficers in the Executive,
Parliament, Constitutiona-l Commissions arid Independ.ent

Offices as u,ell County Governments via gazette notices nos.

2885, 2886, 2887 and 2888 respectively.

2886 2887 AND 2888 DATED 28rI{ FEBRUARY 2013 AND

PUBLISHED IN THE KENYA GAZETTE OF 1't MARCH 2013 BY

THE SALAzuES AND REMUNERATION COMMISSION

The Committee noted that the remuneration structure and benefits
of State Officers as published by the SRC vvas unconstitutiona-l and
unlarl{ul for the follou'ing reasons: -

4.1 Unco nstitutio nal rankins of State Offices

(a) The SRC placed Members of the National Assembly ald Senate

at positions 43 and 44, respectively, in the rar:king order.
Cabinet Secretaries are ranked at number 6 foilou,ed by the
Chief of Defence Forces, Judges, Principal Secretaries, Director

t4
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General NSIS, Controller of Budget, Chairpersons of

Constitutiona-l Commissions among other State Officers.

(b) Article 95(5) of the Constitutiot oJ Kenga prouides that"the
National Assernhlg shall review the conduct in olJice oJ the

President, the Deputg President qnd other State OfJicers

and initiates the Process of remooing them from their
ofJice; and exereises ouersight of Stage organs."

(c) Article 152 of the Constitution provides that

Assembly may dismiss a Cabinet Secretary by

supported by a majority of Members.

the Nationa-1

resolutiona

(e) It is a Constitutional requkement that the Nationa-l Assembly

approves the nomilation of most State Ofhcers prior to their

appointment. The National- Assembly tJlen oversees their work

both from a financial and admir:.istrative perspective and

initiates the process of removing them from olfice.

(f) In effect, the National Assembly plays the role of a supervisor to

these State offrces and superintends the state offices to secure

that they always comply with the law in the execution of their

functions.

(g) In principle it is irnproper and unreasonable for the

remuneration of the State Offrce of Member of Parliament to be

l5

(d) Article 254 of the Constitution further provides tfrat each

Conslitutional Cornmission and independent office shali submit

a yearly report to Parliasnent ald that the Senate or National

Assembly may, at any time, require a Commission or holder of

an Independent Office to submit a report on a particular matter.



I

set below those of state offices that are essentially subordinate
to it and subject to its approval process and supervision. This is
not good human resoltrce practice because it shal.l undermine
the constitutiona-l role of oversight by parliarnent a,d complicate
the interaction between the National Assembly arrd the State
offices that it is under a constitutional duty to superintend as

the expression of the sovereignty of ttre people.

(h) There is also need to ensure parity of keatment in respect of
remr.:neration payable to the principal decision making organs of
the three arms of Government. The Cabinet is the principal
decision making organ of the executive. The Supreme Court, the
Court of Appeal and the High Court sit at the apex of the
Judiciary. The office of Member of parliament is only second to
those of the Speal<er and the Deputy Speaker in the Legislature.

To open up such a large disparily in remuneration betvveen the
decision making organs of the three arms of government c1ear15r

has the eflect of disadvantaging one arrn to the ad.vantage of the

other arms. The Salaries and Remuneration Commission needs

to ensure parity of remuneration between the three arms so as

to avoid financial discrimination against persons serving in a

particular arm of Government.

(i) The situation is even graver at the devolved governrnent level
where the Speaker of a County Assembly is proposed to earn
almost a quarter of what tJre govemor earns and yet county
assemblies are equaliy bestowed with the healy responsibilities
of legislating, appropriating and oversighting county revenue
ald expenditure and undertaking general oveisight over

I6



governance at the devolved level. Similarly, a member of a

Cor:nty Assembly needs to check and oversee the County

Executive wlrich includes tle Governor and therefore the

disparity in remuneration between the tl'l'o positions should not

be as wide as proposed. Likewise, a member of a Cor:nty

Assembly needs to check and oversee the Count5r Executive

which includes the Governor and the disparity in remuneration

between the County Assembly member and the Governor shou-ld

be rrrinima-I.

fi) If this imbalance is not addressed, the country runs the risk of

losing atl the gains made in the attainment of a sustailable a-rld

effective parliamentary democracy where tlie legislature is able

to operate and discharge its functions effectively and

independently without bowing to the finalciaL whims of the

Executive. The Salaries and Remuneration Commission should

not be bLind to this risk.

(k) The 9tt and 10s Parliaments have been noted for the vibrancy

with which they checked the Executive as well as the quality,

nurnber and creativity of legislation passed. Ttris is attributable

to the caliber of Kenyans w-ho vied and become Members of

Parliament. This is in turn attributable to the improved

remuneration of Members of Parliarnent following amendments

to tlee National Assemblg Remuneration Act; to improve the

remuneration of Members. If the remuneration of Members of

Parliament is made less favourable than was applicable to the

106 Parliament, the country shall not be able to attract as

individuals of high pr6fessional caliber and integrity to vie for

t7



the office of Member of Parliament with e consequential

deterioration in the quality of ouersight, legbtation axd

representation. This sha-ll be in violation of Article 23O(SXbl

which requires that the remuneration for State Office be such

that it should be able to attract and retain the skills required to
execute its mandate.

(1) Members of the 11s Parliament 14rere not given the opportunity
to participate in the job evaluation exercise which rx,ouLd have

confirmed that the Members of Parliament are highly educated;

even though this is not a constitutional reqr.rirement.

4.2 Unc o nstitutio nal Job Evaluation
(a) The remuneration structure proposed by SRC places Members of

Parliament at positions 43 arld 44 in the ranking order. One of
the factors taken into account in arriving at this ranking is the

relatively 1ow academic requirements for one to become a

Member of Parliament. Education accounted for 2OVo of the job

evaluation marks scored. While educationat qualifications may

be relevant in eva-luating appointive positions such as Judges

and Cabinet Secretaries, they are not relevant when it comes to

e u alu ating ele ctiu e p o sitio rui,

(b) Academic requirements are relevant in appointive positions as

they show the process of preparation that a person is required to

undergo prior to becoming eligrble to hold a certain position. For

instance for a person to become a Chief Juslice he / she is
required to hold ari undergraduate degree in lau,, a postgraduate

diploma in law and be admitted as al Advocate of the High
Court. He/she further needs to have practiced larv for a period of

13



at least fifteen years. This is set out at Article

Constitution. The same Coes not apply to

Parliament.

166(3) of the

Members of

The process by which a person becomes a Member of Parliament

is a democratic election; a process that is far more rigorous than

that of appointive positions. A caldidate must convince the

electorate that he/she r:nderstands their needs and aspirations

and can best articulate the same in Parliament as their

representative. This require s high intelligence and compassion;

well beyond mere academic qualifications.

The whole of Chapter Seven (7) of the Constituti'on is dedicated

to dealing with the election of Members of Parliamenr. Indeed,

under Article 94(2) of the -Constitution, Parliament manifests

the diversity of the nation, rePresents the will of the people

and exercises their sovereignty. The tool used by the SRC

with respect to Members of Parliament was wrong'

iuapplicable and therefore unconstitutional.

(d) Using academic qualifrcations to rate Members of Parliament

goes against the principles set out in the Constitution and has

led to the absurd result w-here Meinbers of Parliament eire 1ow1y

rated. This is in spite of the fact that the Constitution itself at

t9

(c) Articles 1(1) & (2) of the Constirution of Ken5,a, 2010, state that

"All souereigfl. power belongs to the people of Kenga and

shal! be exercised onlg in accordance with this

Constitution. The people mag exercise their sooereign

pou)er either directlg or through their d-emocraticallg

electe d repre sentatiues, "



Article 99 sets out qualihcations for Members of parliament. The

proposed remuneration structure cannot a_llow Parliament to
effectively discharge its constinrtional mandate. The factors that
che SRC was to consider in coming up with the remuneration for

State OIficers are set out in Articie 230(5) of the Constirution
and Section 12 of tJle Sajaries ald Remuneration Act. However,
the SRC in the purported job evaluation proceeded on the
basis of irrelevant, extraneous and uncoastitutional factors
that are only applicable to the private sector and apoointive
positions.

4.3 Unfair Labour practices contrary to A.rtictre 4L of the

Article  1(1) of the Constitutiore of Kenya, 2010, states -tltat,,Euery

person has the rtEht to fair lqbour practices."

Wtrat constitutes fair labour practices can be construed from
Article 14 of the Protection of Wages Convention, 1949 u,hich

states as follows:

'Where necessary, effectiue measures sl-Lall be taken to ensure that
workers are informed, in an appropiate and easilg understandable
manner--

(a) before they enter employment qrud when anA changes take

place, of the conditions in respect of uages under uLhich they are

emploA ed; and

(b) at the time of each pagment of uages, of the partiatlars of th.eir

wages for the pag peiod concented, in so far cis such partianlars

-mag be subject to change. "
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Thus Members of Parliament should have been informed of the

purported changes in the remuneration strucrure for the office of

Member of Parliament before the5' commenced the process of vying

for Parli:m ent. SRC breached this constitutional principle as

follows:

(.) The Genera-l Elections w'ere held on 4e March 2013. A public

ofhcer interested in vyiag for elective office is required by

section 43(5) of the Elections Act of 2011 to resign at least

six (6) months before the date of election. This mealt that

public officers who vied for election resigned by September

2012. Similarly party nominations were initia-lly slated for

December 2Ot2 b:ut moved to January 20 13. All this time the

remuteration for a Member of Parliarnent was Kshs.

851,000/- as set out in the National Assembly Remuneration

Act. This is the basis upon w-hich Members of Parliament

vied for elections.

(b) The SRC waited until l"t March 2O13, to publish the subject

gazette notices. All persons who vied for elections knew all

along that the remr:neration for the of{ice of Member of

Parliarnent is Kshs. 851;000/-' It was therefore a violation of

the principies set out in the Protection of Wages Convention

for the SRC to purport to reduce the remuneration for

Members of Parliament aJter they had undergone all the

procedures necessary for them to be elected to the state office

under the understarrding that the remuneration is Kshs'

851,OOO/-. It is akin to obtaining the services of the dlfected

state officers by fraud.
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(c) SRC has exercised its pow-ers in a manner that infringes on

the legitimate ald rightful expectations of Members of
Parliament.

4.4 Breach of Internationatr Labour Coaventions

The SRC has breached International labour laws and conventions

by reducing the remuneration of tl:e office of Member of Parliement

without the consent of the office holders. The SF,C is composed of
representative from the Centra-l Organization of Trade Unions, the

Parliamenta;y Service Commission and the Senate. These three

organizations have come out in strong oppositi.on to the

remuneration structure proposed by the SRC in the gazette notices

under consideration. It is ciear that the SRC does not have a
unanimous position on the matter of remuneration for State

Officers.

'_t . J Failure by the Salaries Re:nuneration Cornrnission to Follow
the Constitution and Relevant Laws.

(a) Existing laws

Section 6 of the Sixth Schedr.rle of the Constitution provides as

fol,1orvs:

"Except to the extent that this Constihttion expresslg

provides to the contrary, all rights and obligation, however

artsing, of the Gouernment or the Republic and subsisting
immediatelg before the effectiae date shall continue q.s

rtghts and oblig ations of the natio nal governrnent or the
Republic under this Constttutiort."

Section 7 of the Sixth Schedr:-1e of the Constitution provides as

follows:

11



"All lana in force immedtatelg before the effectitte date

continues in force and shall be construed with the

atterations, adaptations, qualifications and exceptions

ftecessdry to bing it into confarrnitg with this

Constittttion,"

The issue of the election date was determined by a three Judge

bench of the High Court on 13s January 2012 tn High Court

Constitutional Petition No. 65 of 2011 John Harua Mwau &

Others -v- the Attorney General & others. The High Court in

this case a-1so dealt with issues of the rernuneration for Members

of Parliament ald held as follows:

"The terms and condition-s of seruice of members of the Nattonal

Assemblg are gouerned by tLLe National Assemblg

Rernuneration Act (Cap 5). Section 2 of that Act prouides;

'2(7) The persons for the time being holding the seoeral

ofJices specified in the Jirst column oJ Part 7 of the First

schedule sho,ll eaeh receiue salaries and allowances at the

annual rates specifted in relation to those ofJiees in that

schedule.t

In terms of the statute, Members of Parliament are paid salanes

and allou.tances as long a.s theg hold off.ce. On di-ssolution or

expiry of the term of parliament, their salary and allowances

1rc. The Parliamentary Pensions Act (Cap 786) prouides for
pensi.on benefits for Members of Parliament. Th.ese benefits are

calatlated in accordqnce with the aggregate of all penods

beginning or afier the commencement of the Act duing which ane

).3



was or is a member of the National Assemblg. A pension is
pagable u.tlen an W has ceased to be a member of the National

Assembly.

174. The tu.to statutes gouenitg the benefits of Memcers of
Parliament are saued bg sections 6 arud Z of the Sixth
Schedwle u.thich preserue exbting obligations of tl-te state and
preserue all existing lanls subject to such alterations,

qualifi.cations an exception necessary to bing it into conformitg

tuith the Constittttion. Therefore, the Comrnittee is of the uieut

that tertns of seroice of Mem-bers of Parliament are to be

detertnined in accord.ance u;ith existing legal prouislons,,,

Article 9a(1) of the Constitution of Kenya provides as follou's:

"The legislative authority of the Republic is derived from the
people and, at the national level, is vested in and exercised by
Parliame trt. "
The gazette notice by the SRC therefore purports to repeal trvo

statutes, namely, the National Assemblg Remuneration Act (Cap 5.)

and the Parliamentary Pensions Act (Cap 196) of the Laws of Kenga.

This is c1ear15, unconstitutiona-l and a:r attempt to usurp the role of
Parl-iament. The gazette notice further goes against the ru1ing of the

High Cor:rt in the above case.

a4

Further, Article 116(3) of the Constitution contemplates that the

remuneration of Members of Parliament has been and shaii in
future be through an Act of Parliament.

4.6 Purported exercise of legislative power



There are Members of Parliament u,ho are now il their second or

subsequent terms. They are entitled to pension under the

provisions of the Parliamentary Pensions Act. The gazette notice

purports to do away u.ith the pensions as set out in the

Parliamentary Pensions Act. This is unconstitutional and in direct

contravention of section 32 of the sixtlt schedule to the

Constitution which states as follorvs:

"Pensions, gratui.ties and other benefits

The law applicable to pensions in respect of holders of

constitutional offices under the former Constitution shall be

either the law that was in force at the date on which those

benefits were granted or any law in force at a later date that is

not less favourable to the person."

There a:e severaL Members of the 1lfi Parliament who have been

re-el.ected and they have a legitimate and rightful expectation that

they would be entitled to be paid pension as provided for under the

provisions of the Parlia rn entary Pensions Act. The gazetle notice by

the SRC pr:rports to take away the pension entitlements and to

replace it with a gratuity; contiary to the provisions of secLion 32 of

the sixth schedule of the Constitution. Section 33 of the Sixth

Schedule to the Constitution provides as follorvs:

"succession of iustitutions, offices, assets and liabilities

Aa oflice or institution established under this Constitution is

the legal successor of the corresponding office or institution,

established under the former Constitutiou or by an Act of

Parliament in force immediately before the effective date,

whether known by the same or a new name."
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The office of Member of Parliament under the new constitution is
the legal successor of the same ofiice under the former
Constitution. Accordingly, the suggestion that the 11m partarnent

is new a:rd that the terms of service of members of the 11rr.

Parliament should be determined detached from those of previous

Pariiaments is unconstitutional. It is out rightly illegal and
unconstitutiona-l for the SRC to purport to reduce the remuneradon
of Members of Parliament.

Article 160(a) of the Constitution provides that the remuneration
and benefrts payable to a Judge sha tl n61 be varied to the

disadvantage of that Judge, and the retirement benehts of a retired
Judge shaLl not be varied to the disadvantage of the retired Judge
during the lifetime of that retired Judge. Article 2SO(8) of the
ConsLitution also provides that the remuneration and benefits
payable to hoiders of Independent Offices ald Constitutiona_1

Commissions shali not be varied to the disadvantage of the holder
of the office. Also relevant is Article 41 of the Constitution providing
for fair labour practices including the right not to reduce a person's

salary to the persons disadvaltage. These provisions are borrowed

from International Conventiohs governing wages and terms of
serv'lce

It is therefore clear that the spirit of the Constitution is against the
reduction of remuneralion and benefits for any office.

4.7 Discrimination

Article 27 of tlne Constitution provides that there shaLl be equaliq,
ald freedom from discrirnination as follow-s:



27. (1) Every person is equal before the law and l:.as the right

to equal protectton and equal beneftt of the lana-

(2) Equatitg inctudes the full anC equal enjogment of all ights
and Jundamental fr e e do ms,

(3) Wonen and men ho-ae the right to equal treatment,

inctuding the right to equal opportuntties in political,

economtc, culhtral and social spheres'

(4) The State sho,ll not discrbninate directlg or indirectlg

against ang persor. on ang ground., including rclce' sex'

pregnancg, marital status, herl,lth status, ethnic or social

origin, colour, a.ge, disabilitg, religiott, conscience, belief,

culfrtre, dress, language or birth.

(5) A person shatl not discrtminete directlg or indirectlg

against another Person on ang oJ the grounds specified or

contemplated in clause (4).

4.8 Failure to eomplv with section 26 of the Salaries and

Remuneration.

Section 26 of the Salaries and Remuleration Act provides that the

SRC's pou'er to ma-ke Regulations sha-Il be exercis-ed oaly after a

draft of the proposed Regulatioas bas been approved by the

27

The SRC has reduced the remuneration for the offrce of Member of

Parliament tvhile mailtaining the remuneration for the Judiciary

a-nd other state offices, currently in office' This is discrimination

against the office of Member of Parliament; in flagrant

violation of the provisions of Article 27 of the Constitutioo.



1.9 Interference with the independence and internal wo rkin s of

Article i24(1) of the Constitution states as follorvs:

"Each House oJ Parliament mag esto.blish contrnittee, a.nd.
shatl rnq.ke Standtng Orders for the orderlg conduct of its
proceedings, including the proceedings of its comntittees.,,

The gazette notice by the sRC-provides that Members of parliament

who sit in Committees shatt onJy be entitled to a sitting :l.tq$/arss
for up to a maximum of four (4) sittings in a week. By dint of the
above, SRC is in effect regrrlating the number of sittings a
committee of Parliament may have, contrary to the provisions of
Article 724(11 of the Constitution and in violation of the
independence of Parliament. Thereiore, SRC has clearly
overstepped its constitutional mandate.
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National Assembly. This provision u,as introduced to the Salaries
and Remr:neration Act by section 59 of the Finarce Act, 2012.
Article 95(1) and (5) of the constitution a.lso vest in parliament the
iegislative authority of the Repub1ic.

The SRC has purported to make Regulations concerning the
remr:neration of Members of Parliament; and has purported to
gralt them the force of law, without obtaini:eg prior approval of the
National Assembly in accordalce with the law. The actions by SRC

are a usurpation of powers. and a blatalt violation of the
constitution and all iaws governing the la*.ful exercise of the
commission's mandate. The actions are unconstitutionar and
sanction bad governance.

Parliam e nt.



Under Articie s 127(6)(a) & (e) of the Constitutioh, the Pariiamentary

Service Commission is "responsible for prouiding seruices and

facilities to ensure the efficient qnd effectiue functioning of

Parliament" and " performing ott'ter functions necess ary for the utell-

being oJ the members and staff of Parliament, or prescrtbed bg

natio nal le g is I ation.'

4.11 Over t role of the National Assembly and protection oll the

Constitution.

Article 94(4) of the Constitution of Kenya provides that

" Parllorment shall protect this Constittttion and promote the

democrcltlc gooernance of the Republtc."

Article 95(5)(a)& (b) of the Constitution of Kenya, 2010, provides as

follows:

"(5) The National Assemblg-
(Q realeuts the conduct in office of the President, the Deputg

President and other State officers and initiates the process

of remoting themfrotn ofJice; and

(b) ex€rcises ooerslght of State organs.o

The Nationa-l Assembly should therefore review the conduct in office

of the Commissioners in the SRC and exercise oversight over *re
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4.10 Interfereace with the constitutional role of the Parliamentarv

Service Commission

The gazette notice by the SRC purports to hinder the Parliamentary

Service Commission from providing such services as transport,

housing, gratuity, arnong others, to Members of Parliament as set

out at Article 727 of tLre Constitution.



commission follou.ing its failure to follow the constitution a'd the
law in setting the remuneration for State Officers.

5.O COMMITTEE'S RECOMIyIEISDATIONS

The Select Committee on Delegated Legislation recomnaends to
the House to adopt this report and ia exereise of its oversight
role *nder Article 9s(a) & (b) of the constitution resorves that:-

1) The gazette nctice numbers 2gg5, 2gg6, 2gg7 and 2ggg
dated 28u February 2O13 anci published. by the Salaries
and Remuneration Commission in the Kenya Gazette of
l"t March 2O13 is uaconstitutional, unlawful, ultra wires
and therefore null and void.

2l The National Assembly Rernuneration Act (Cap S) and
the Parliamentary pensions Act (Cap 196) of the Law of
Kenya being in force shall continue to
remuneration of Members of parli.ament.

govern the

3) The Salaries and Rernuneration Commission and other
Constitutional Commissions to stricfly adhere to the
Constitution and the law when executing their
Constitutional mandates.

4l The National Assembly in the exercise of its powers
under Article 95(S) of the Constitution to rewiew the
conduct, composition and functioning of the Salaries
and Remuneration Commission as well as all other
Constitutional Commissions and Independ.ent Offices.

o
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APPENDTX (1)

(Minutes)



MINUTES OF THE FOURTH SITTING OF THE SELECT
COIIMITTEE ON DELEGATED LEGISLATION HELD ON
THURSDAY 23RD MAY 2013 IN COMI\IITTEE ROOM FOURTH
FLOOR CONTINENTAL HOUSE PARLIAMENT BUILDINGS AT

PRESENT

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

- Chairperson
- Vice Charrperson

William Cheptumo, M.P
Joseph Gitari, M.P
John Waiganjo, M.P
Charles Gimose, M.P
Paul Koinange, M.P
Kabando Wa Kabando, M.P
Silas Tiren, M.P
ELisha Busienei, M.P
Eng. Shadrack Manga, M.P
Eng. Vincent Musau, M.P
Michael Kisoi Manthi, M.P
Rachael Ameso, M.P
Simba Arati, M.P
Zatnab Chidzuga, M.P
Daniel Maanzo, M.P
Abdikadir O. Ahmed, M.P
Peter Ka-luma, M.P
Jacob Macharia, M.P
Mohamed Aden Huka, M.P
Ngikor Nicholas Nixon, M.P
Dr.Eseli David, M.P

ABSENT WITH APOLOGY

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Benard Shina-ii, M.P
Yusuf Hassan, M.P
George Theuri, M.P
Sammy Mwaita, M.P
Daniel Nanok, M.P
Alfred Keter, M.
Onyonka Richard, M.P
Ibrahim Abdi saney, M.P

9:OO A[[
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NATIONAL ASSEI\IBLY

Mrs. Florence Atenyo-Abonyo
Mr. Abenayo Wasike
Ms. Felista Karanja

MTIY.NO. 74/2013 OPENING PRAYER

The meeting started with a word of prayer.

CONF'IRMATION OF THE MINUTtrS

Minutes of previous meetings were confirmed as foliows;

(i) First Sitting held on Tlresday 21"t May, 2013 were proposed by
Hon. DanielMaanlzo, MP and seconded by Hon. Abdikadir Ore
Ahmed, MP

(ii) Second Sitting held on Wednesday 22"d May, 2013 were
proposed by Hon. (Eng.) Shadrack Malga, MP and seconded
by Hon. Jacob Machaira, MP

(iii) Third Sitting held on Wednesday 22'd M"y, 2OI3 were
proposed by Hon. Rachei Ameso, MP and seconded by Hon.
Micahel Kisoi, MP.

MIN. NO. 16/2073 ADOPTIOL OF TI{E COMMITTEE
REPORT

Merrrbers of the Committee unanimously adopted the Report on the
Constitutionality of the Kenya Gazette Notice Nos 2885, 2886,
28887, and 2888 Published in the Kenya Gazette of 1"t March, 2OL3
by t.l:e Sa-laries ard Remuneration Commission.

)

Director of Committee Services
Clerk Assistaiit I:
Parliamentary Intern

MrN. NO. 15/2013



I\[IN. NO. L7I2OL3 ADJOURNMENT

The meeting ourned at Eleven O'clock

<.>
Signed.

Chairperson

bS 7r0t3
Date





MINUTES OF THE THIRD SITTING OF THE SELECT
COMMITTEE ON DELEGATED LEGISLATION HELD ON
WEDNESDAY 22ND MAY 2013 IN COMMITTEE ROOM FOURTH
FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT
3.OO P.M

PRESENT

Hon. William Cheptumo, M.P - Chairperson
Hon. Joseph Gitari, M.P - Vice Chairperson
Hon. John Waiganjo, M.P
Hon. Charles Gimose, M.P
Hon. Paul Koinange, M.P
Hon. Kabando Wa.Kabando, M.P
Hon. Silas Tiren, M.P
Hon. Elisha Busienei, M.P
Hon. Al-fred Keter, M.P
Hon. Shadrack Manga, M.P
Hon. Vincent Musau, M.P
Hon. Michael Kisoi Manthi, M.P
Hon. Rachael Ameso, M.P
Hon. Simba Arati, M.P
Hon. Ibrahirn Abdi saney, M.P
Hon. Zatnabu Chidzuga, M.P
Hon. Danie1 Maanzo, M.P
Hon. Abdikadir O. Ahmed, M.P
Hon. Peter Kaluma, M.P
Hon. Onyonka Richard, M.P

ABSENT WITH APOLOGY

t

Hon. Benard Shinali, M.P
I{on. Dr.Eseli David, M.P
Hon. Yusuf Hassan, M.P
Hon. Jacob Macharia, M.P
Hon. George Theuri, I\,I.P
Hon. Sammy Mwaita, M.P
Hon. Mohamed Aden Huka, M.P
Hon. Daniel Nanok, M.P
Hon. Nkigor Nicholas Nixon, M.P



MIN.NO. LL/2OL3

The meeting started with a word of prayer.

MIN. NO. L2/2073 REMAIIKS BY TTItr CHAIRMAIV

NATIONAL ASSEMBLY

Mrs. Florence Atenyo-Abonyo
Mr. Anthony Njoroge
Mr. Abenayo Wasike
Ms. Felista Karanja

The Committee
recommendations:-

1) The National .Assembly adopts
follows in exercise of its overs
& (b) of the Constitution:

Director of Committee Services
Director, Litigation (NA)
Clerk Assistant I
Parliamentaqr Intern

deliberated and made the following

OPENING PRAYER

this report and resolves as
ight role under Article 9E(a)

2l The gazette notici:s nurntrers 2885, 2886, 2gg7 and 2ggg
dated 28th February 2OL3 and published by the Salaries
and Rernuneration Commission in the Kenya Gazette of
1"t March 2O13 is unconstitutional, unlawful, ultra vires
and therefore null and void.

3) The National Assembly Remuneration Act (Cap S) and the
Parliarnentary Pensions Act (Cap 196) of the Law of Kenya
being in force shall continue to govern the remuneration
of Members of Parliament.

4l The Salaries .and Remuneration
Constitutional Commissions to
Constitution and the law
Constitutional mandates.

Comrnission and other
strictly adhere to the

when exeeuting their

2



The National Assembly in the exercise its powers under Article
95(5) of the Constitution to review the conduct, composition
and functioning of the Salaries and Remuneration Commission
as rvell as all other Constitutional Commissions and
Independent Offices

MrN. NO. l3l2073 ADJOURNMENT

The meeting adjourned at 5.50 pm for the next sitting on Thursday
23,d May,2Ol3 at 9.00 a.m.

Signed

'Date

Chairperson

ag
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MINUTES OF THE SECOND SITTING OF THtr SELECT
COi\[I{ITTEE ON DELEGATED LEGISLATION HELD ON
WEDNESDAY 22ND MAY 2013 IN COMMITTEE ROOI\I FOURTH
FLOOR CONTINENTAL HOUSE PARLIAMENT BUILDINGS AT
10.30 A.M

PRESENT

Hon. William Cheptumo, M.P - Cha:::person
Hon. Joseph Gitari, M.P - Vice Chairperson
Hon. John Waiganjo, M.P
Hon. Jacob Macharia, M.P
Hon. Charles Girnose, M.P
Hon. Paul Koinange, M.P
Hon. Kabando Wa Kabando, M.P
Hon. Silas Tiren, M.P
Hon. Elisha Busienei, M.P
Hon. Alfred Keter, M.P
Hon. Sammy Mwaita, M.P
Hon. Vincent Musau, M.P
Hon. Onyonka Richard, M.P
Hon. Michael Kisoi Manthi, M.P
Hon. Rachael Ameso, M.P
Hon. Simba Arati, M.P
Hon. ibrahim Abdi saney, M.P
Hon. Zatnabu Chidzuga, M.P
Hon. Daniel Maanzo, M.P
Hon. Abdikadir O. Ahmed, M.P
Hon. Peter Ka-luma, M.P
Hon. George Theuri, M.P

ABSDNT WITH APOLOGY

Hon. Nkigor Nicholas Nixon, M.P
Hon. Yusuf Hassan, M.P
Hon. Daniel Nanok, M.P
Hon. Shadrack Manga, M.P
Hon. Mohamed Aden Huka, M.P
Hon. Benard Shinali, M.P
Hon. Dr. Eseli David, M.P

1



NATIO}JAL A.SStrMBLY

Mrs. Florence Atenyo-Abonyo
Mr. Anthony Njoroge
Mr. Abenayo Wasike
Ms. Felista Karalja

Director of Committee Services
Director Litigation (NA
Clerk Assistant I
Parliamentar5r Intern

The meeting started. with a word. of prayer.

MrN. NO. 09/20.13 RtrMARKS BY TEItr CI{AI .'J nrT A ]\T

The chairrnan thanked members for turning up for the meeting and
drew their attention to the agenda of the day.

o The Chairman in his remarks informed Members that the
Speaker has given the Committee leave to hold several
meetings so as'to be in a position to table the Report on time.

" Members adopted. the Agenda and resolved to move
expeditiously to consider the Gazette Notices as published by
the Salaries and Remuneration Commission.

Members resolved to formulate critica_l issues
Comrnittee in consid.eration of the petition.

to guide the

The Committee agreed that the Gazetle notices referred to
should be considered in terms of their lega1i[y in so far as the
Constitution and other relevant laws are concerned.

The Committee resolved to form a sub-committee to look into
the Constitutionality of the Gazette notices.

The sub-committee was al.so mandated to come up with a draft
Report with observations for consideration at the next sittins*>

o

c
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The composition of the sub-Committee was:-

1. Hon. Peter Ka]uma
2. Hon.Daniel Maalzo
3. Hon. Onyonka Richard
4. Hon.Rachael Ameso
5. Hon.Eng. Musyoki
6. Mr.Antony Njoroge - Director of Litigation, National

Assernbly

MIN.NO. LO 12013 ADJOURNMENT

The meeting ourned at 12.30 pm for the next sitting at 3.00 pm.

Signed
Chairperson

Date
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MINUTES OF THE FIRST SITTING OF THE SELECT
COMMITTEE ON DELEGATED LEGISLATION HELD Oi'I
TUESDAY 21ST MAY 2013 IN COMMITTEE ROOI\I FOURTH
FLOOR CONTINENTAL HOUSE PARLTAMENT BUILDINGS AT
10.oo A.I\{

Hon. John Waiganjo, M.P
Hon. Joseph Gitari, M.P
Hon. Jacob Macharia, M.P
Hon. Charles Gimose, M.P
Hon. Paul Koinange, M.P
Hon. Kabando Wa Kabando, M.P
Hon. Silas Tiren, M.P
Hon. Elisha Busienei, M.P
Hon. William Cheptumo, M.P
Hon. Sammy Mwaita, M.P
Hon. Shadrack Manga, M.P 

.

Hon. Vincent Musau, M.P
Hon. Rachael Ameso, M.P
Hon. lbrahim Abdi saney, M.P
Hon. Daniei Maanzo, M.P
Hon. Abdikadir O. Ahmed, M.P
Hon. Simba Arati, M:P
Hon. Michael Kisoi Manthi, M.P

ABSENT WITH APOLOGY

Hon. George Theuri, M.P
Hon. Nkigor Nicholas Nixon, M.P
Hon. Mohamed Aden Huka, M.P
Hon. Alfred Keter, M.P
Hon. Yusuf Hassan, M.P
Hon. Zainabu Chidzuga, M.P
Hon.Dr.Eseli David, M.P
Hon. Daniel Nanok, M.P
Hon. Onyonka Richard, M.P
Hon. Benard Shina-li, M.P

1

PRESENT



NATIONAL ASSEI\{BLY

Mrs. Florence Atenyo-Abonyo
Mr. Abenayo Wasike
Ms. Felista Karanja

Director of Committee Services
Cl=rk Assistant I
Par-liamentar5r Intern

Mrlr.No.ol /2073

The meeting started with a word of prayer.

REMARKS BY THE CL]}RK

The Director of Committee Services represented the Cierk of the
National Assembly and briefed l\4embers of the Comrnittee on the
Agenda of the meeting being trlection of the Chairperson and the
Vice-Chairperson.

She stated that the Members present constihrted majority and thus
conducted elections for the two positions.

MIN. I{O. A3/2AL3 ELECTTON Gtr CHAiRPERSON

Hon. Kabando Wa Kabando, M.P proposed Hon. William Cheptumo
to be elected as Chairperson of the Committee and was seconded by
Hon. Daniel Maanzo M.P.

There being no other Member to- contest against Hon. William
Cheptumo, MP, the Director of Committee services declared Hon.
William Cheptumo as duly elected Chairperson of the Committee.

ELECTIOI{ OF VICE-CHAIR PERSON

This position attracted two candidates namely, Hon. Charles
Gimose and Hon. Patrick Gitari MP. 'Hon.Charles Gimose was
proposed by Hon. Eng. Shadrack l,{anga and seconded by Hon.
Kabando Wa Kabando.

I-].-.,-. e-,"-.,-..=, L/t-.,.-.;+.-. -- -.-. -..-. - =.-1 LI.^.=-. I.1.=1-.h rl;+ar;:\..rD +.-. .:-.a sl.=..+._..!

as the Vice-Chairpeison of the Seiect Committee a;id was seconded
by Hon .Paul Bii.

OPDNING PfTAYtrR
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Hon. Eng Shadrack Manga proposed Hon. Charles Gimose M.p and
as seconded by the Hon. Kabando Wa Kabando, M.p.

embers voted by secret ba_llot eind Hon. Patrick Gitari was duly
ected as Vice-chairperson a_fter getting nine (9) votes against eighi
) for Hon. Charles Gimose. The two thanked Members of the
mrnittee for electing them in the respective positions and

p omised to work hard to fulhll the mandate of the Committee in
holding the rule of law as obtained in the
mmittee ald the Constitution.

maldate of the

N.NO. 05 20L3 ANY OTHER BUSINESS-PETI TION

T e Secretariat informed the Committee that there is al uigent
atter to be considered by the Committee. The matter is a pe tition

b Horr. Mithika Linturi premised on the Kenya Gazette notice
n .2885, 28a6,2887 and 2888.

e

N.NO. 06 2013 DATE OF NEXT MEtrTING

mbers agreed to hold the next meeting on Wednesday 22"d May,
13 at 10.3O a.m.

N.NO. 07 20L3 ADJOURNMENT

T ere being no other business, the meeting adjourned at thirty
utes pa t twelve O'clock.

S ned.....
Chairperson

D

3

tti.rrrt.r" agreed to give priority to the petition ald thus niake it top
f{iority for the Committee in the next meeting.

2
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APPENDTX (2) Correspondence

ex 1 - Kenya Gazette Notice of 1"t March, 2013

ex 2- Letter from the Speaker, NationalAssembly to SRC _22/2l2ol3

ex 3 - Letter from the Speaker, Nationa_l Assembly to SRC _ 2T / Ll /2OI3
ex 4 - Parliarnentary service commission comments to on the sRC Draft

StrLtctu,re for State Officers' Remr.rneration - Nov, 2012

ex 5 - letter from the Clerk, Nationai Assembly to SRC - lO llO /2012
ex 6 - Letter from SRC to the C1erk, National Assembly- 27 /Z l2Ol2
ex 7 - Parl-iamentar5z Service Commission Comments on the SRC Dra-ft

Structure for State Officers' Remuneration - June 2012
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Tele glraphic ACd.ress.
'Burge', Natobi
Telephone 222I291
Fax: 3I5950
E-ma!: sna@pa.rliament. gc.ke
When replying please quote
PLCTSP.C/54r/2012

Mrs. Sarah J. C. Serem,,
Chailnerson,
S alaries & Remuneration Commission,
Nlffi Building, 13s Floor,

REPUBLIC OF I{EN'YA

D BEMUNE

Speakerts Cbarn!ers
National Assembly
Pariiament BuiJciiags
P. O. Box 4I842 -O0100
NA.E OBI, Keny'a

22nd February 2013

'/

CH
SECF
EF EXE

APYEi

Eil

CU}IV *

RECEIV
())

*.
a
o

?6-00 i 00,

I

ft.aitp*e*'P**u

43 -oor0o. NA\

Dear

PROPOSED RE]\{TNERATION STRUCTIJRE F'OR STATE OFFICERS IN

The Parliamentary Service Com.nrission met on 206 Fgbruary 2013 and tleliberated
on the proposed remuneration sfucture for Stater Officers fiat the Salaries and

Remuneration Commission released on 56 February 2013. Your Comrnissien 6*
invited comments and views on the proposed stucture. Several isQes arise from
the proposed remuneration structure which the Parliamentary Servi* Commissioa
wishes to raise.

It is noteworlhy that the Parliamentarl' Service Commission did last year write
several letters to your Commission explaiaiag the structure and workings of
Parliament with a view to enabling your Commission arrive at a structue that
would enabie Parliament effectively aad efficiently discharge its constitutional
mandate. I met with yoru Commission during the launch of the job evaluation
exercise on 23'd August ?012 as well as on 6e Novemb er 2012 when your
Comrnission visited Parliament togetrer with its consuitants,

1
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PricewaterhouseCoopers Limited. We again met during the meeting heid on 1it'
Decembe::2012 with the Right Honourable Prime \4inister at the Prine Mi:rister's

office. Your Com;rission also met with soroe Parliamentary Service

Cor::-.nissioners as weil as other Parliamentaq' Office Holders on 296 October

2072 at Parliament buiidiags. Duriag these meet,ngs the position of the Nationai

Assembly with regard to remuneration of Members of Parliament was articulated.

This position has not been reflected in the proposed remuneration stucture. P1ease

find attached copies of letrers dated 6h June 2012 and 27e November 2012'*Lat

were delivered to the Salaries and Remuneration Coronission but q'hose contents

the proposed remuneration structure does not reflect wifi respect to Members of
Parlianent.

CO NS TITUTIONAL STRUCTLIR-E OF GO\ERN'}vIENT
I Th. P arl i amen'uary Service Commission has noted that the proposed remuneration

stuu cture places Members of Parliasnent at positions 43 and 44 respectively irr the

ranking order. Cabi:ret secreta:-ies are ranked at number 6 foilowed by the Chief of
Defence Forces, Judges, Principal Secretaries, Director General NSIS, Conh'ol-ier

of Budget, Chairpersons of Constirutional Commissions among other State

Ofricers. Article 95(5) of the Constitution of Kenya provides fhat "the Nationol
Assetnbly shaLl review the conduct in ofJice of the President, the Deputy

President and other State Officers and initiate the process of removing them

from lheir office; and exercises oversight ofStage organs." Ladeed Article 152 of
fie Constitution provides that the National Assembiy may dismiss a Cabiaet

Secretary by a resolution supported by a majority of members. Article 254 of the

Constitution firrther provides that each Constitutional Commission and

I ildependent office shall submit a yearly repgrt to Parliament and that the Senate or

National Assembly may, at any time, require a Com:aission or holder of an

independent office to submit a report on a particular Eatier.

It is a Constitutional requirement that the National Assembly approves the

nornination of most State Officers prior to their appohknent. The National

Assembly then oversees their work both from a financial and admini'stative
perspec-,ive aad may initiate the process of removi:rg them froro office. In effect,

the National Assembly substantially plays the role of a supersisor to these State

2



If this imbalance is not addressed, the county rurrs the risk of losirrg all the gaias

made j-n the attai::ment of a sustainable and effective parliamentary democracy

where the legislature is abie to operate and discharge its fi:nctions effectiveiy and

independently without bowing to the fi::anciai whims of the executive. The

Salaries a.nd Remuleration commission should not be blind to this risk. indeed the

cost to the Kenyan tax payer cdn be higher than anticipated if we create a rogue

and.ruoaway executive/independent commissions which easily gloat over the
a

(_l

;i"
offices. It does .not therefore augw weli for th: structure of Governinent for
supervisors to be rated and remr:nerated less than those they supervise. Ttris is not
good human resource practice. It shail u::dermiae the Corstitutional role of
oversight by Parliarnent and complicate the rnteraction between the Nationai

Assembly and the State organs that it is under a constitutional duty to oversee.

There is also need to enswe parity of treatment il respect of remuneration payable

to the supreme decision making organs of the three arms of Government. The

Cabinet is the supreme decision making organ of the executivp. The Supreme

Court, the Court of Appeal or even the High Court can be argued to be the supreme

decision making organs of the Judiciary. A House of Pariiament is no doubt the
' 1 decision making organ of the Legislature. To open up such a large disparrty i:r

remuneration between the decision making organs of the three arms of govemment,.1i clearly has the effect ofdisadvantaging oDe arm to the advantage ofthe other arms.

The Salaries and Remuneration Commission needs to ensure parity of
remuneration between the three arms so us io avoid financial discrimination against

persons serving in a particular arm of Government.

The situation is even graver at the devolved government level where the Speaker of
a county assembly is proposed to earn almost a quar[er of what the govemor eams

and yet county assemblies are equally bestowed with the heavy responsibilities of
legislating, appropriatiag and over sighting county revenue and expenditure and

oversight over governaDce generally at the devolved level. Similaly, a member of
a County Assembly needs to check and -oversee the County Executive which
iricludes the Governor and therefore the disparity il remuneration between the two
positions should not be as great as proposed.-



tegislature qwing to the remunerative imbala.:rce. The history of our coun'u.y has

been ve4, clear on this. hdeed, ai1 the iegislative and govemance reforms have

been achieved after the advent of the Parliamertaq' Sewice Con:::lission.

The 9s and 10t palliements have been noted ior the vibraacy wit-h which tley
have checked the Executive as u'el1 as the quality, nuraber and creativity of
legisiation passed. This is attributable to the caliber of Kenyans u'ho vied a:rd

became Members of Parliament. This is in tum ataibutable to the in'rproved

remr:neration of Members of Pariiament following emendments to Lhe National

Assembly Remuneration Act. to irnprove the remuneration of Members. As I
informed you during the launch of the Job Evaluation exercise on 23'd August

2072, 5lYo of Members of the 10th Parliament have a first degree, 29o/o have a

Masters degree and 6% have doctorate degrees. Four percent have a diploma whi1e

10% have O levei education certificates. If the remuneration of Members of

Parliament is made less favourable than it currently is, the coi:ntry shall not be able

to attract as many persons of high caliber to vie for the position of Member of
Parliament with tire iesuitaat deterioration in the quality of oversight, legislation

and repiesentation. lndeed this sha11 be in violation of Article 230(5)(b) which

requires that the remuneration for a State Office be such fiat it shall be able to

attract and retain the skills required to execute the responsibilities of the offrce.

JOB E\/ALU,dTION
As indicated earlier the Parliamentary Service Commission has noted that fie
proposed remuneiation structure places Me-mbers of Parliament at positions 43 aad

44 respectiveiy in the ranking order. It would appear that one of the factors taken

into account in a:riving at this raoldng is the relatively low academic requirements

for one to become a Member of Parliament. While educational qualifications may

be reievant in evaluating appointive positions such as Judges and Cabinet

Secretaries, they aie not relevant when it comes to evaluatir,g elective positions.

Academic requirements are relevant ia appointive positions as they show the

process of preparation that a person is required to undergo prior to becoming

eligible to hold a certain position. For instalce for a person to become a Chief

Justice he/she is required'to have hold an uadergraduate degree i-n law, a

4
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Fostgraduate diploma in larv and be admitted as an Advocate of the Hig\ court.
Heishe irrther needs to have practiced ]aw for a period of at least fiffeen years.
This is set out at Article 166(3) of tire Cor-stitution. The same does not apply to
Members of Parljament. Articles 1(1) & (2) e.f the Constitution of Kenya,2010,
state fiat "All.sovereign power belongs lo the people of Keryta and shal.l be
exercbed only in accordance with this constitution. The people may exercise
their sovereign p.ower either directly or through their demo cratically elected
representatives. " The process by which a person becomes a Member of parliament

is a democratic election, a process that is no less vigorous for candidates than
acquiring academic qualifications. A candidate must convince the electorate that
he/she r:nderstands their needs and aspirations and can articulate the same in
Parliament. This requires iatelligence and compassion. The whole of chapter
seven (7) of fie constitution is dedicated to dealing with the election of Members
of Parliament. Indeed, under A:ticle 9aQ) of the constitution, parliament

raanifests the diversity ofthe nation, represents the wiil ofthe people and exercises
their sovereignty. The tool used by the salaries and Remuueration commission
with respect to Members of Parliament is therefore wrong.

Once you consider the above Constitrtional provisions it should become clear that
using academic qualifications to rate Members of Parliament goes against the
prileiples set out in the constitution and has led to the absurd result where
Members of Parliament are 1owly rated. This is in spite of the fact the constitution
itself at Article .99 sets out the threshold of qualifi.cations for members of
Parliament. It is therefore unfortunate 

. 
to- note that the proposed remuneration

stucture shall not allow Parliament to eflectively discharge its constitutional
mandate.

It is therefore the proposal by the Parliamentary service commission that your
commission reviews the proposed remuaeration structure and places Members of
Parliament above cabi::et Secretaries and just below the Speaker of the Senate,
thaf is nrmfsl six (6) on the ranking order. we also recommend that ia order to
comply with the spirit of Articles 108(a) and il7(2) of the constitution,
differentiation should be made between the holders of various parliamentary

offices as set out below:

,

l
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. Leader of the Majority party.

. Leader of -rhe Milorif party.

. ChaLpersons of Committees.

. Members of the Speakers panel.

. ChiefWbups.

. Minority Whips.

. Ordinary Members of parliament.

-AILOwA]\CES

I

2

)
4

5

6

7

Articles 108(4) a-nd 117(2) of.the new constit.rtion provide for the jeader of rhernajoriry pany, leader of the minoriry oarv and chalpersons of con-rmittees. Kindryalso provide foi the rerauneration of the chairperson and vice chairperson ofthe Parliamentary Se^'ice commission io u *"r-". simii ar to that done for ofieiConstirutional Commissions.

Your commission has proposed that allowances shourd not be more than 30% of'rl:e basic salary. what is the breakdown of this 30%? Does this also appry toMembers of parriament? you win note that one of the constitutionar duties ofMembers of Parjiament is representatioa. They are required to travel regularly toNairobi from their constituencies, some as far as Mandera. The car grant, tansportand miieage allowances were designed to facilitate this and arrived at afterextensive studies by various paners of experts, particularry the cocker Tribunalw.hich submitted its report on 5s Novema"iaooz.A copy of this report is attachedhereto for yow ease of reference. Kindry crarify the auow.ances payabre toMembers of parliament. -

If the car grant, mileage and t'ansport ailowances are not provided for, fieParliarnentary Service commission, in exercise of its powers. under Article127 (6)(a) of the new constitution, shalt be forced to purchase 4 X 4 motor vehiclesfor all 418 Members of parriament aad emproy drivers to facilitate..he Memberstavel to and from their constifuencies. This, in addition to fuering and mai,,tairu,,gthe vehicles, shari end ,rp being far more expensive for the exchequer thaa theallow.ances cu:rently payabl6.
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Fi:rally, the Parliamentary Service Cominission would appreciate a coixultative
rqeeti.g wirh fie salaries aad Remuneration commission prior to tabling the
proposed remrineration before rtre National Assembly as provided for under sectiou
26(2) of 1irre Salaries and Remuneration Act.

Yours

IION. KENNETH MARENTbE, E.G.I[., ACIArb. M.p.,
SPEAKER OF TM NATIONAI ASSEMBLY/CEIAIR]\IAN,
PARLIAMENTARY SER\TCE COMNIISSION.
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SpeaJ<errs Cham-bers
National Asselrll3ly
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276 November 2012

JOB EVAL ATION OF ST TE OFFICER POStrTIONSU

Piease refer to the job evaluation of State officer positions exercise that the Salates aod
Remuneration commission has been carryirig ort *a find attached the followingdocuments that shaii be of assistance in evaluatiag state officer. positions in the
legislature:

tr
1

Iv{rs. Sarah I. C. Serem,
Chairperson,
Salaries and Remuneration Commission,
NHIF Building, 13,h Floor,
P. O. Box 43126-00100,

, NAIROBI.

o"*QL*kquQ*,8*a

comments of the parriamentary Service commission on the salaries and
Remuneration Commission draft Structurj: for State Officers, ,.*ro.*Jorr.-- 

'

Job descriptions for parliamentary Office Holders.
Job descriptions for clerk of the Senate and crerk of the Nationar Assembly.
A copy of my earlier letter dated 66 June 2012 on draft structuie of the salaries
and Remuneration Commission for State Officers, remuneration..
Report of the Tribunar to review r,ie terms and conditions of service for Members.ofParliament chaired by Justice A. M. Cockar, E.G.H.,ZO02.
Report of the Tribunar to revierv the terms and conditions of service for Members
of Staff of the National Assembly chaired by Juslice A. M. bockar, n.O y, iOOZ.
Report of the Tribunal appointed by the parriarnentary sewice comm.ission to
review and make recommendations on the terms and couditions of service for
Members and staff of rhe Nationar Assembry chaired by HoE. Etd) rvt. Justice A.
NI. Akiw.umi, 291\ November,2009.

1.

2.

3.

4-

5.
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8. Comments and recommendations by the pariiamentary Service Comrnission onthe Tribunal appointed to revjew the terms aad cooditions of service fes |,.{snr!s15of the National Assembly presented to the parljamenta:y Service Commission on'-!12 ber 2009.

iours

o I{NETH JVIARENDE, E.G.If., ACIArb. NI.p.,PBAI{EROF N TIONAL ASSE]VT.B LY
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The Parliamentary Service Cominission has studied the draft structure for State officers,
remuneration as advertised by the Salaries and Remuneration Corrrmission in the Iocal
dailies on diverse days in May 2o1z and has the roiiowing cor,m:ents to make:

1. The placement of the speakers of the National Assembllr and senate at Ieve} 2 is:
appropriate

J

The placemenl of'the Leader of Majority and Eeader of Mrao.iiltl+ 3! t._qv.e-!,f; Oeia.E
a ]eveli inimediately below rhe Speakers is also, appropriato:; iti e.enenr 

'og 
ttre

Deputy Speakers-of 6oG }louses at this leve}: is hrr-rfle; aporooiia{er. . i,l' 
:, 

" 
' '

'......,1: . ..., .r r. - -: r-.,.- . {{:-{.ii_'i'i1.. ..

The placement of Members of partriament at level 5 is no! appropriutu. Mem!65e
of Parliament should all be praced at Levei 3 for purposes, of salar-Jr and
differentiated by way of allowances with respect to parliamentary responsibiiry.

4. It is importaut to note that the legislature, just like the Executive aud Judiciary, has
various office holders or parJiamentary functionaries. The dlaft strucrure has not
captured ttre following p arliamortary office holders:

(a) Charrp ersons of Committees.
(b) Viee-Chairpersoas of Comrnit,tees.
(c) Chief !?hip.
(d) Oppositioo aod other pa.,ty,wh!pp,.
(e) Member ef theSpeakersp.aoe}:.

PAR}.,IANfENrARY SiEMWCETIilo sl\r-al{rE$ , *xg
eOSfil&.SSJOI.+.'S,..,. . ,,,. .E["S.4.8T,,

a\rr, i .;'r.lSTATE o,EF.i'€E;frS,I
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5. 1-he eopatiag of the Clerk of the National Assen:bly and Cierk to. Senatc to, State. offices -i1 level 4 is appropriate. They are the administrative beads of the,

. legislative arm of Govemrnent. In additioa tlie Ci'erk of-the National Assembly is
ttre secretary to the Parliapentary Sewice Com:a-isqioq it is hovte,vql i,lnqgrtai,t tE
note that t[e offices of tle firuo Clerks are offlcis in tfie Partiameptai]i'Sjrviql ai;
set out in Article tr28 of ttre Constitution. They are not State offiies trt iS tlie roli,
of tlie Parliamentary Servibe Commissicin to set the rermmelation foE holders of'
these two offices as wel} as other officers of the P'arliaraebtary Service. Jt is,
proposed tliat the Salaries and Rernuneration Commissioa continues to adviee the' Parliamentary Service Commission on the remuneration fo1 the.holders of tho
'offiee of Clerk of a Housa of.P arliament.

-?lease fmd beioiv brief notes on the roles and responsibili.ties of the various
p artriaurentary oflice holders:

(i) I-eadership of the respeetive flouses of Parliim.eut
l' :' - - -,.:. -., '.' , ' :. :" .

Each H.ouse of Farliameat shall have the foilowihg ca-tegon.'es of. Par.ljapag4gy Offf,e.ei
n,oreers-

(b)Deputy Speaker'-

(c) X-eader of the Majority
(d) Leader of the IVXinority

(e) Chairp ers ons of Comrnittoes.
(l) Vice-Chairpersons of Committees
(g) Chief \&&ip
(h) Opposition and other party whips
(i) Member of Speakers Panel

(j) Ordinary Member of Par[arneirt.

There shall also be Parliamentary Sewice Corr,rnissioners as follows:

(i) The Speaker of the Natioaal Assembly whe s[a*be the Cbairlrae.
(ii) S'even merrbers appointed by.lalHarnent &oq among its membersl sorce ftoffi

the National Asserobly and otEers fiom thq Senete.

(iii) A vfce Chairmaq elected by the Commission fiolc amoug: tbe seyee mqre[f.rs
appointedbyPiarliaroeat' :
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(ir,) One ma1 a:rd one woman appointed b)r parJiament fiorn air.tong persons zrlio"
are experienced in pubiic aftairs, but are noI r::em'6ers of parliarnent,

aad issuing, wdts fo! vacant seats.
Protectin! the rights of the minorif Members while ma*king sure that tbe
majorities have their way.
Selecting Members to speak during debates.
orgaaizing the business of the House as he is a member of the House Business
Committee.
The Speaker of the Nationai Assembly conto-ols the adrniaistrative machinery of
Par[ament as ttre chaiirnan of the pailiamentaiy S ervice Conmissioa.
The Speaker is the spokesman for his/her respective House of Farliaroent and sha]]
ensure that dipity of parliament is upheld aod its ilghts a-nd, privi.leges are not
abused.
The Speaker of,the Nationar Assembly represents parliament to &a outside world
zu ihe braach chairraan cf the Com_iaon-wealtr parliamentary: a"rr"Ailo" tCi.a>aad Inter-Parli amenta,,a Union (Ipt$.
I:r general, a Speaker is. tle {LeaI a.,:&ority on all ;-natters touching on, thehteipretation a-nd application of the practice aad procedura of Farliamlnt a? ail,

(a) Speaker of a FIouse of Parliament.

Article 106(a) of tre cbnstitution of Kenl,a; 20I0 provides tlar taeij srtai! be a speaker,
for each }Iouse of Pariiament who shalr be erected by that Hbuse s,r *qnordd""e *-rtE tlro
Staading Orderq fiom among persons who are qualified to be eleeted as members of
Parliament but are not such members. A Speaker of a }Iouse of Farliament shall have the
foilowing duti es and resoonsjbitrities :

(i) Anicle 107 of the Constitution provides rhat the Speaker of a llouse of parliament
shall preside over the sittihg of that House. Duri"g a j oint sitting of the ljouses of .' Parliament, the speaker of the National Assembiy shail presidq assisted by the
Speaker, of tL.le SenaJe.

(ii)' The Speaker presides over al} debates of the llouse and enforaes tlie obierva.rioe o.f,:
the Constitution, the Standing Orders, the National AssernlIy F";.r; ;;
Privrl-eges) Ac! othel laws of Kenya and; the SFeaker,s Rutos. arnred 4t en5urilrg
oiderly debate in the }Iouse ald presewing order w hini th+: ;e"in"; ;;, ,Parliament. The laws to be observed rncr"ude t#e relatturg t+tfi"ridfliJil;;r*
repods by varior:s constitutiona] bodies to parLr'arnent and deadlines fs'
out varilous aots'. . 

- -':---'-*- riqi carrlE8,

(iii) Administering the oath of affirmation or allegiance to new Mernbers of parliara.en(

(iv).

(v)
(vi)

(r'ii)

(viii)

.ix)

x)



times. In presidirg over 'rhe .proceediugs of rhe }Iouse, 1\'Ir. Spealter's deeisions

and the considerad rulings he makes.on ma.ters brouglt to his aftEotion eoEstitute

the 'casq l:rw' of 'p arliaraent

The Spealcer is. empotvered under tha Staadirig Orders to corleet pateDt erIQfE 1r! a B*F.., I

after ii has been passetl by the House and to rnake such other chriage+ io the tsil*
consequential on tho arnendments acce?ted by the }Iouse- It iq ugcfhl tq note tho

followihg cornrnents on the office of SBeaker as set out in "The Piaetice and,Progqdlrro otr

Parliament (with particular refeience to the Lok Sabha)" by G. C. Malfiota, Meiropolitan
Books Co'. PVT Ltd at Bages 1tr} -tr 14:

(b) Deputy Speaker of a Elouse of Eanliarrrenit

, -.,Anic1e 106(b) of the constitution of Kenya, 2010 provides that there shatrl be a Deputy

'JSpeaker for each House of P arliament who shall-be elected by that House. i* aocordance

with the staoding orders, from among members of that House. A Deputy Speaker of a

House of Parliament sha1l have the following duties and responsibilities:

(i)

(ii)

Article 107(b) of the Constitution provides that the Deputy Speaker of a
House sha1l preside over tle sitting of tbat House in the absence of the

Speaker.

The Deputy Speaker, also referred to as ttre Chairpersou of Cos.mittees is

the Chairperson of the Liaison Cors.mittee and presides over Comeittees of'
the wbotre Flbuse'
Oversses. the ludget'for Commiftees aad ensures tha't Corryqitfegs do nqt
exceed their ar:auaX budget. The Deputy SBeater alss aPProves ohanges to

(iji)

;

I

"The aii important conventionatr and ceremonial head of the Lok Sabha (l'trationa!

Assembly of Lndia) is the Speaker. Within the walls of the }Iousq his authority is
supreme ,.. Though his powers and duties have been laid' down in tbe Rules and,

to some extent,.ia the Constitution,. the Rules which he has to admi:rister are of an

elastic nature and ja some matters he has to exercise his discrctlon ItriS di:ties.are

very arduous, and ia their discharge he must be aetuated by a! sense of'justiee ^r,'di
fairness, uninfluenced by passion or prejudioe, LIe has td impress tHe lious e
geaerally with confidence in the soundness and irnpartiality of his judgnnents, wi:t]i
the conviction that he corsiders himself,the conseience and griardim of th.e trIOusa

As the principal. spokesmao of'rhe }Iouse. he represer-rtsr its, co.ilectiVe voice and isi I '

itssofuerepresc-Elatl'Yqtotbq.ou.tqf,d"e..ryg;Idi;. .....',- . r-. '-. ,j. ,. ' -'
CommuoiJ;tibns fion'r ttre 

-Piresiaend"aia'm.aae 
tnrbugE thg, SpeaI(ex:..SirnilaJl)t . ..,:

wan'arlts. to. execute the orders of tbe. Housei whers Eeqessary-'!



(iv)

G. C. lr4alhotre ift "The Practiee and Procedure of Parliament (with partibtlar reGrenca
to the Lok Sabha)", Metropolitan Boo co. PVT Ltd at pages lzs -126.o**.nn" orr,n"
office of Depuqy Speaker as foli'ovrs:

the annual budget of, individual Com:nittees as welt as, travel abroad by
Corn-nriffeeS.
The D eputy SBeaker deputizes the Speaker and assists irr ensuring thq
dig"ity of the Parhamenr is upheld it riglts and privileges are not ab.i:sed.
and generalXy assists in the interp-retation ,rnc! applicaii.o.iir of tlgFjagliqa;S
procedure of Farliarrtent at 4Il tiraes, " .: . 

' i. 
: . .

"The offlce of the D eputy speaker has grown in importance and has come to
acquire a more prominent position after the enforcement of the constirutibn in
1950. Like the speaker, tLe Deputy speaker is elected by the Lok sabha ftorn
among its members. tr{e is not subordinate to the SBeaker; but holds' arr
independenf position a,,d is answerable to the Hbuse' alone ... purinB the days of
the cent'al Legislative Assembly, the House used to m.eet for only short greriods
and that too at long. intervals. At present, the lTouse sits for nearly, seve* *onths in
a yeat aad eaoh sittrrg ]asts f,br abo.i:! seven hous, It is not. p,rqeti'qabiq- fqr,tho.
S]:eaker to be present in the lJouse tir-roughout a particular sitting.: Eleryi now and,.
rben, when he has to attend to }iis oiier duties, he has tG vaeata the: C11;n;;r;6 *
his absence it is usually tI.re Deputy speaker who presides.ove+ ttre-apliu.eiairbrrsiof,
rhe llouse. Further" th9 Deputy speaker is expeited to perfti'mi rhe;: dirties of the
offrce of the SBeakel, whenever.thaf offiee i-sivae alt.l" - ' .. .

(c) Leader of the MalorifS,

Article 108 of the Constitution provides that there shall be a leader of the maj ority parry
?nd a leader of theminorityparty. The teader of the majority pafy shail be the person
who is the leader in the National Assembly of the l4rgest parfy or coaiitioo of p arties. It is
:xpected that the Standing Orders shall provide for similar positions in the Senate. It is
:xpected that the leader of the Majority shall have the followirig roles ard
:esporrs ibilities:

(i) B e the leader of Government business il the llouse and the chief tiaison
pers on betweea the Executive and Parliament in facilitatiag fte
jntroduction of Government legislatio;i and other Parliameatary Ouslness tq
rhe Hous a

(ii) Responsibie for ensur:ng that 'rhe Govei-nnent's legisiative, budgetary aad
polioy agenda il Parliam.sni is pas,sed.
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(iii) chairman of the l{ouse Busihess Ccrr,mittee and which is iesponsi,6le- fbr
settrngthe tx]siaess of tlie lloirse.

(iv) Fresenting a half hour statement to tie }fouse every' Thuiqdd; a.,1eraoo4 "
setting out the Goverr,r.ment's legislative agend4 f& tltffi$e$iffiweek:

, .. -. . , , ,'. fji - .:-,,;
G. C. Malhotra in "The P'ractice and Frocedure of Pa:iiament (witlt BFtic.uf.+r refer.en-c.E; 

,

to .fie Lok sabha|,, Metuopolita* Boo Co, PVT'Ltd af'pagbq I3$: -1140 cor{mdnfs out${. .

office of Leader of the L{ouse, which is equivalent to Lea,i'er ofthe Majorit3r'as folllows"i

i.)

.,The Leader of ttre House is an important pariiamenta,ry ftmctionary and exercises

direct influence on tbe course of busioess. The whole poilcy of,t&o G6ven:men!

especially so far as it is ex$ressed in the inner life of the lloose and" i* rneasure,s

dealing with the course of its business, is concentrated i* his person. The

afiangement of, Govemment busidess is the ultirn ate responsirhiHtry' of the l-eader

of the House, though details are setttred, subiect.to his controi, b3 the chief w)u"p

who is also vested with the portfolio of the Miuister of Farliamentaly Af,faiqs, . . .

The Leader of, the }Iouse shapes the course and oontent of Iegislation ilasmri,eE'

as his is often the final voice iu decidi-ng as to whal dm:en&-iients v*ii} b4

acaeptable, what Private Mernbers' Bilt wilF receivq the' $rPp.arf of the: ' '

Govero-urent, aod whether a questiba sliould 6e lefe to a figdtote, TlieLeader; er€, : ''

&e House *^y, o"rerore, ba'said to ue p..haps' thb ;;;u=*t lii-l t#. *i;'*i ' '

enhie legislatfve Brroeqss-'" :

.-lu'u'^,uJt"tff"T::;::of the Mi:rority sha11 be the ieader of, the oppositioc in\'-J parliament and responsible for mdrshalling Members of the opposition io

overseeiag the legislation, budget and olher Palliamentcy business of, the

House.

G. C. Malhotr.a i:r "The Practice and Procedure of Parliament (with parlieular reference

to the Lok Sabha)', Metropolitan Boo Co. PVT Ltd at pages 142 -143 comments on the

offlce of Leader of the opposition, which is. equivaieat to Leader of the Minority as

followsr"

"In any system of Govem-ment there will always be: a struggle for power ". The

parliamentary system of government n"lakes it obligatory f6r tfi.e oppostng forces to

stuggle for powel on iae floor of the House by reccgn:zed prliirnentary



methods. One of the biggest parliamentarl, ae hievementg of Lhe- prcsent cenf,u4r is
that the role of the opposition has been formally recogrrized and,i:s gjven a &e
place in the parliamentary system. Tne Leader of -,ir e oppositio* is thusl an
important Berson ... The Leader of the Opposiiion is the offtc-il{ sE.o.-&19qar of t-ta
minori:y or rninoriiies and to ihat end fre zealousiy watchts a+E aal"-qo4.ttri*u'oo-,
the= rigl-ts. IIis task, though not so difficult a; that of'the, piiineNiinister; is of
sufficiently great pubtic iilportance. because he has to.. mAinfain: a.. tear& .- a
"shacorv cabiler"- ready to ta-ke over the ad'ministo-ati'ori, In perfoidzrirg his duties.
ald obligations, the Leader of txe opposition has, to take jnfor accouni r:ot only-
s'hat he is today but what he hoBes to be toinorrow.',

(e) Chairpersons of Parliamentary Committees

The draft structure for state officers' remuneration does not leoognize the Chairs of
Parliamentary committees. It is important to note that a greaf dea! of' parli,arnerip,s

- .. ;
business shall be conducted in Committees. This includes scrutiny ofBiIls-r th,e budgets of
Mi;ristries and Stafe entities as well as vettihg of, appointment to, the C46.1nqt and other
constitutional offr'ces. Chairpersons of Committebs shatl b'e; respo;! i.blg for: 

'.,

' .':-' ..., .t, ''l ;i'1.", ' - :,. .''. ' :.1__."__:" '.' ,

(i)' Presidiag over all meetings of' fus/her Comrniitde, a;idr: eaf6rgiTrgp tEe
obseryalce of the Constifution, Standing Orders and S.pe'akerSR,tres au:ned.
at preserviag order during meetings of,t-6e Commiftee:-
Liaising with the Cterk of the House and Comnr.ittee Clerk oo
adnlinistrative matters of' the Comr,aittee.
Preparation the Cornmittee's ar:auai work-plaa, prograrnme and ageoda.
Presentation of the Cornmittee's report to tbe House-
Approval of witnesses to appear.bef-ore the Cornmittee.
Ensuring that the Com:nittee's activities are ia accordance with the budget
of the Committee.

(i0

(iii)
(iv)
(r)
(vi)

A Parliamentary Cornrnittee is a legislative sub-unit of Parliaraent that handles a specilic
duty, ralher than the general duties of Parliament. Membershrip in a Fariiamentary
Cornrn-iilee enables members to develop sireoialized knowledge of ilie rnatters ua.der tlieir.
juriscict:oa. As "linle Parlip r,: ents,'i coinmittees oversee ar: d. monitor. on-g-oirg
goveromeptal operations, identifl issues suitable - lor legislative revierar,. gather' and
evaluare i::fcrination, a-ld recoriuiie:rd courses of aciion to their parent body, fartiaaenf,
Former President of rhe united states, woodrorv wllson, once said; ''... it is not far tom
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the tru.,tr to say that Congress in sessio.r is Congress on public exLribitiort; 
"vhnlst 

Codgress

in its committee rooms is Congress at work." The same c,.* ba said of, the Kenya*
parliament. Parliamentary Comraittees provide invaluable informitioiral servieas to

Parliamest by investigating and iepoSting, about specific Mi'rusfies/state orgacq and

qpeei'al&e{"suillee$ii.' , i.,j,i',. ,. :..., '.,,,"';r' , . ' , , 
'

Cabinet Secretaries ffinistels) shall not be Merrbers of Phrliar+:renf. ehaiepersoris ofi

Committees are therefore expected to play a greater role in the legislative and oversight

business of the House in the 11u ard subsequent Farliaments. Most of'the business of
pa:liament shall bd carried out in Cornrnitteas. G. C. Malhotra in "The Fraetiee andi -

..._.Procedure of Parliament (w'ith particular rcferenoq to tho ILok Sabha)', N'Ietropolitan Boo
i--.)Co. pWttd atpages 130-131 corments. on Chairpersons of P'arliarnentary Com'=rittees:

)

,"The chairman has the dutres and powers iir,* respeet of- Broceedings of' ttie

Committee more or Iess similal to tlrose of the SPeaker in respect of tho

prooeedi:rgd ard deliberations of the }louse ... IXe fi*es tEa daie a,n'd jirqe.ftm

holdi-ng the sittirgs of the Commitfee An1 PIoldural matter arisiiiq at the 
9ittryr,g1

of theEornmittee is deeided by tEe Chairman- ]ialry aoub.5ai9ei,9ir +U, Ugi4-,t eC '

Brocedure or ot6erwile, tle C'haiimari, mry if fi* tnmfe fii'1ef,.e;-i;Ue polnt te tE."'

Speaker whosa decisior is fiaal ' ' x4i[ptes of the sittibg$ qtia comr'flitteq'arqi' '

approved by the Chairman, and its leport is. sigoed by hirri on behaif,' of the,

Committee, before it is pieSented to the Speakei or the House. IIe has also the

power tO correct patent eEors or matters of factual nafure ir* the report before its

presentations to the speaker or the tlouse. AII comrnunications betweea a

committee and the speaker or the House are made by the chairrnan of the

Corunittee. He is, so to say, the spokesmae or the mouthpiece of the Committee."

(f) Vice-Chairpersons of Comrdttees

The Vice-Chairperson of a Committee sha1l chair all meetiag of the Conrsdtiee in ttre

absence of the Chairperson and assist in handting the administrative matters of the

comirittee.

(g) Chief Whi'p

The Chief WTrip is res;icasibtro for::



(i) Ensuring that Members of the rnajoriqy par[, attend to ],{oris,e business (Eottl' el'committee and in the House) panicuiartry 
'rhe* 

there i's conte::tlbus
business to be tra:rsacted with a vieq. to ensuring that Govemment. business
ispassed. . :

(ii) Sel'ectrag 
feS6ers 

olPar]l11ent in i1e Goverrrnenrlsi{g tor sdrv* o**

(iii) Enforeihg part1. diseiplihe: among Memberq of''pdrllErnenti ii,l ttfe,,
Govemment side and "de-whipping, erran6 Members. '- ' ' - -' :^-''

Opp ositionr an:d' otEer pal:ftrr whips

(i) Ensuring that Mernbers of the minority parry attend to House business
(both at Committee arld in the House) particularly ra'hen there.is contentious
business to be transacted witrr a view to ensuring that minori.ty. view is
heard and ever+ successfid in votiirg-

. (ii) Selecting Members of partriament in the oppositio* to serve oE, various
F arliarn entar.)r Com_rniflees

(iii) Enforcing party discipline among l\4ernbers of, pa:r,iarnent io the: ogposition
si,de.and "de-qlnp.g>ihg'effa,ilt_ Memb ers- , .-,

G' C. Malhotra in "The Pradtice and Piocedure of Parliament (witlrpatieuxarr rgf,er"*ee
to the Lok Sabba)l', Meropolitan Boo Co. pVT Ltd at pages 144-l41l\asth- t;r;;;;;
say ab out whry"s:

"In a legisiative. body, not o::Jy the fate of, a particular raeasule under
consideration, but the very life of the council of Ministers itself may depend upon
the result of a single division. when the divisioo bell rings, about thiee aad a half
minutes are given to the members to rush into the chamber from the lobbies,
library aad annexe, yet the government or any party cannot take it for graflted that
its followers would always be present ia sufficient numbers il ttre preciacls of the
House at the time of a division. The duty of keeping the members of a party on
hand accordingly cievolves.upon the whips.

ln rhe pa-.-tiamentary form of govermen t, a pa.,.l has its owu internal orgaaizatioa
i:rside Parliament and is served by a nurnb er of ofticials know:o as. tlie wFripsi
chosen from members of the p ar[r itself. In fact, the efficieqt and snrooth workirg
of parliamentary deenocracy depends to a very l arge exteat on the whips of'rhe
parry i;r power or pa,rties in opposition...

iG



During sessions, tbe tr&ips of different parties senri to their supporters periodie
notices, also sometimes called "whips'l, warning them wien. uaxrortant. d-ivr.sr.ons
are expedted tellhg them the hbun when a vote wiil probably take Blaeg aad
requesting them to be i_o attend'anee at thai tiiw. The imp oriaueel of tXra. dfuiiion fs
i.ndicatedl bl underscoririgtfi-e. uoriee,-by.4nor"o*A9.31.i"a[ : , 

- ]:'r'- 'I
.:

C)

Tbe wlu'ps have to know tlieir men. This involves a close eontaet with atrI merirEers-
and kno'wledg.e of tiaeir ilterests, special attitudes, qualiti,es a$d p.oteqtia]_ities.I The
whips take theie aspects into account whiie sendiag t6e list of speakersto the chaiir
in the i.nterest of quality of debate and deliberation or suggestrng na,rnes of
members 6;their parties.fur nomination on parh.amentaly comr:nittees_ They keep
members supptried with information about the busi-uess of tbe LIo,trse.aodi eafbrce:
parly disciBline...

Ald it through the whips that members of a par.ty eomo to. know abotrt then
leader's views and the plans into. u,hich the leader thinks it nqcessary or expediie.nt
to initiate them. The whips. are thq active agents withiti the parties; a channet of,
cooraunication whereby one paI-ty negotiates with anottier conoeming to;r,ios flrir:
debates or conduct of Uilsiness in the lJouse,.

It has beera aptly saidl that the Whips are nol only shoek-absofbefs, bBt-. atrEo
i:r, diaators of the party; they are not oniy advisers to the leader, but also the br-ridfng
force in the party; they are not only barometers of the different ,ugioo* u.E
opinions but also the counselors of, merobers.,'

11

Q) ffigpber of Speahers panel
\,
''r'he slalding orders provide that at the commericement of every session, or ftom time to
tim.e aI necessity mqy arisg, the Speaker shall, with the approval of t]ie House, nominate
four !.{erirbers who shall be known respectively as the First, second, Third and Fourth
chai4prson of committees and who shall exercise the all the powers vested in the
CL!4i.-!.-erson of Committees including the powers of the Deputy Speaker. These four'
N{eqbgrs constitute the Speaker's panel.

Meu'r[.Frs 
-of 

the_Speaker's panel assist the Sp.eaker and Deputy Speaker in p.residurg over
dclaI$ ofthe }Iouse and enforcing the observaace ofthe corstitution, Staading Orders;
ar.rd S4gakpr's Rr.rtres.



,G, 9'.. l{u]h:,:i in "The Practice and procedure of'parHament (itirE parrieuiarref,erence

:.f 1&: I'o,k saun4:', Metroporitan Boo co. pvr Ltd ar pages tit -tiacornmenrs o* the
',feBfl{ 9i qEairmeri as follorrs;
+'f i."

"Ir the absence of'rhe Speater and thq Deputv Spea.ltei;i ohe oflrhh,CEairirie+
presides over the llouse when so requested by tlle speaker'or, rn fiis aEs"rarli,
?l.O:ry 

Speaker. ?here is always need fo, son u orlrrip"rro*i*il;,ul;;ft *;
cnarr; oft"and on, as the speaker and the Deputy speaker bef-weeri, thenz may no!
hp abte to take the entire ioad of presiding tfuoughout the duration of the sitting
eaeh day They may require sor.ne rerief and tirne to attend to other work outside
the House.

After taking into consideration the.engagements for the day of the sp eaker and
Depuu speaker and also ascertaining the convenience of members of the panel of
chairman, a roster is prepared each day ind'icating the hours, during which tile
speaker, the Depus Speaker and individuai members of the Fan eI of cbrir-"o
ere to preside. Depending upon deveiopments and the nature.f busiaesg befors the
House,suitabtrechange9danberladbinthaIosten..afSHprf.notioei..

Any member of the panel of Chairmen; when presiding: ovell a sitting of the

T:r.rO 
6as the same powers as the Speaker when ,o pr".iairg, TI* roElgs of,a

ehairman are not sub,-ect to. any criticism nor operl to, any debate 
"f "gp-}l, 

f"
o-rder, that there is an authoritative ruling, a chairman often reserves *4o-i ir*"r.
for decision by the speaker. A reference to the chainnan,s conduct whire in the
c--hair amounts to contempt of the House, and therefore, he is shown ali respect as

, th.e Presiding Officer of th,e ]Jouse.

A chainnan is free to participate fuily in arl-discussions in the House and to take
agjive part in the issues, iacruding contr:oversial issues before the House. He
Fseads meetings of his pa:1y and is sometimes aa active member ofhis party.,,

,Bo${*iam un ta ry Serivice Co mmissrlo n er
p.1.4ditioo to being a Member of parriament, a parriamentary s'ewice comrnissr:oaer

,jifWf".is19t. for overseerag the administi'ative arm of Parila*ent. TEis includes the
Sqpp-qnsibili f,or:

I (e) constituting and abotrishing offices ia tha pariiamentriry ser+ioe;
:1.'
':,

12
r-": r

I



,,:.- (iv)
, ri . - i ,r:i. ,-ii r.''-.'.,r.' , :.,,

Exercising the Iegislative auilirority of tb,€' Repilbiic;

Representirg the wiltr of the people a.rd exerclsiiig thei;' sovereilnfu',

Considerilg and passing amqndmqnts to the Constitifiion arld county

boiurdariesasproqi e.dfo. irtdeeonsiifuiffi' , ", ..,:: :., . ' ,'-:',..t' .

Prgtgcring the eo4qlituJiou and qlomolinq tle 
fe+oeralfle,'Bqvirniiliqq'qf""t1-r$i 

i
Reputilireir . ,,'. : .., . . . ,.,':
Par-liamentary diplpmacy whieh involvqs meeting Memlerg oFP-qrJjaniei.l 

I

,ru-"tn"r ,*i", offiriu-i* froin other countries witli ai'view tq u#do-qrr,g,i,'

Kenya's image, trade ties and general diB[or'naric relaiions'

Representiog the people of .'rhe constituency and special interests in the

Nationai Assernbh;:

Deiiberatiag on and resolvingissues of conoern to'the pcople;

Enactiag nalionai legislation.

Appropriatiag firnde for expenditure by the nationa! gcvem4rent aad

d;;r*i"i"g . allooation: of national revenrra b ebmqeir the leveXs o

goYeiament;

Exercising oversig.b.t over natiooal revenue m'd iit$ expenditure;

Reviewing,the conduct i:r offi,ce ofl the President* D-eguty Frgs-ldeirt arid

otler State Officels ard initiating the process of remoSing them frorii

off,ce.

) Exercisiag oversight ovei state olgms.vii
Yiii) Approvi-og declarations of war and 

-extensions 
of states of emer!,eacy'

Representing the counties and seruilg to plotect the iaterests of the

coulties and their governments.
participaturg ia .rhe law-m*jlg fi:::ction of Partament by considering,

deb ating and approving Bills conceraiag. counties'

D etermini.ng the allocation of natioaal revenue smoog cotmties'

Padicipating h the oversight of State offtcers by comidering ard

determi-nng any resolutiot tQ remove the President or Deputy Fresident,-

(

gs of the National Assembly have.the follow'ing additionall roles to play:

)1

)

)(
(
(i
iij)

(

(, )
)
1

(

(

f the Senate have the following additio'lai rotres to play:

(ti)



,In,Ler':q1s of reporting structure as set out under the constitutioB Article 95(5) provides
,.,f61 t$e Nati onal Assembl y shal1 review the conduct in office of the president and D eputlr
.Fxs.si$e-nt and exercise oversight of State organs. The National Assemb.$, tfuough its
D.epe{E-asntaX C o rnmi ttees., su_rfllnons ali the persons listed in lave} 4 of yourr draft
-qfiqer-}re for State Offie remuneration to appear before it aRd aaswer queries. as to:

'yl[e-ip Berformance. Article 254 provides that each constitutionai ooraraissioar an&

,'4$ff.-s+*e* 
office sha1i, as soon as practieable after tlie end of eae}r. finaneial yoa4

i;3.!3it .a 
repol to tie Presidenr and to Parh'amenr. Ar any ti_nne; the piesidenr,. the

:.N{iqBaf Assembly or the Senate nray reqr:ire a cornraission or ho}&i of alr iodependent-
94$.Cg,to submit a report on a particular issue. The oflice of Audrlor Genera}, for ir-rs.tanee,

El,{Xl,. a role akin to that of the secretariat of the public Aocounts coramittee ol
if@+.m*t Willjam McKay and Charles W. Johnson put it weit at Bage 300 of rheir book
,$ffstmeyt 1nd 

congress: Representation and scrutiny in the Twenry-First century,,

iHSg 
as foilows:

-.'..r'.i j i'j.l .

: .r,tri . '!The Public Accounts committee is charged. with fie examination of the
i,,ll l appropriation accounts and such othei accouats as the committee t}fuks fiL The
r;,1,i, wqri( of the committee cenhes oo the reports of the National Audit office, and the

.:ij1.. coaaoiler and Auditor General attends all their hearings. The wibesses are
:.r-'iri!. - narlaa[y the priacipa] offlcials of the depart,nent under scrutiny, who bear

l:ij trp"$onal respoasibility for the effectiveness of thd systerns inte*ded to deliver
,r",, -fi++ciel probity. A Co'?mi6ss heariag will usually be the.Iast scene iri a Iong

.riir er-u of National Audit office investigation i::to some asqect of tbe flnaocial

,i,,;, ffiirs of ttre department, so that by ihe ti,e of the heannl.thu gr"rira *m b 
I 

,

: ,,;: eig+, allowirg Members to concentrate on rhe sarienr (or fiom the departa:entJ.'
. ;,:] i

.i ... 15

; i ,''"

,|-:

It iA i!flFortant to note that the above responsitilities as listed do,not go to tho root of the
,i, acfsflI.asi$vities Members rnust undertake in order to fuIfi]I theia,. eons+ifutiona} mandate.
;1- Mgprybers read volurnes of, material that are placed before them, This in-cfude EiiIe and
;, ae+geEph on the Bills, budget poh-ey statements, estinates andi researcl+ materi,al o* tEe
j:l sar+c,. qgmrnirtee reports antl supportiog documen-s, submissioiii fo.m:tfr4rt;;i;:
i eeIi}-Ons and, otl:er related material. Mbmbers fl:rther spend loii3 na:"'i.q ut O.otn: t?;n1-"i aiei ., , .

:l infe+Sal parfy meetilgs arriving at party positilons gn,v.aribu* itiue+ of,-natrbnag .: , :
i,,lqrpCI#ence.. Extensive negotiations arq also h.eld ut ora"i tol u*rv.ri, iif n.;*!r*;;;, , ,' .

ii,vffie,p parliamentary matters and ensure the legislative and other agenda 
"ftf-r, 

l*.rr*
,, Pre,cgg4s:

't



point of view, sensitive) issues. The number cf Corn:rnittee repOrt* ils Seatgl bT
some number' than thoso made by any qtEqe,. qoqr4nitijei dn{, thgu
feCOrrrmen daticns more likely to 6-q 4qcegtqd iq fi::l}.tEait

il
.q,,j

\ihtional A wp*nie*lf,al

A r+gruber of,the National Assembly and a rnember o? uia

;.fqJss A member. of, the National Assernb]y has responsibilitie s thaf al Se4ratw dhesnot
i; SUF[' a$ the budget rnaking. process for the na,lionatr goVerrirndn*;. overdgfi-,5 qy61'

^Expendihlre 
of the national budget, veftilg of State appglntees aad eriaetibg rla-'rioeatr

': -)gislatlo". The Senator on the other hand represents a Iarge constituertcy both io srze arrd

i;;,1.t&FuJ41i9,, 
as a count} is largql than a oonstitueney"

'.:,.
\' . '' '' '. '' ,' '

iiTh-p: e-emmissioa has considered the a6ove and retratedi factorq vi&di eonsi{drisg 1pq

i'.I.en1gperatioh of a Senator vis-ir-vis a National ,{ssembiy gember. TAe ae.tual. rolgi and
:.respp$sitilities ofthe Senate and Senators shall be properly realized onqe thg Senaie ii ilr

'tplqce and severai years have elapsed in ord'er to enabfe an ioJbrmedleifas.peotiijiidt&e
':'S"p,4to'q role. The Commission theref,bre recormie4ds that fbr th.g'tim.+Ee[rig tHe

. {.Efnuapration of a Senator and that of a mernber of'tlie Nationat Asserhbry; a+l 6eing
: #*#t orFarliameal, shouldbepeggedattEesarriearnouat- " - : '

I.j .

"'?RQFosAl-'nplr,ut'lpru
TIM STRUCTURE FOR STA.TE OFFICER.S'

;.The Barliamentary Service Commissioa proposes that all Members bf Parliament be

;p$*e$ et tevel 3. Thus all Members of Parliament should receive the same satrary. The

i,Y,oafiq.-U$ 
parliamentary ofrce hoiders should then be distinguished by way of a

,j3frtll-e+X+lery responsibility allowaoce as weil as othei allowances and benefits. This has

;.!s-+I+: g$ctice in the past and is a common practice in many Parliaments.

i.gP'NS+TT$ON
i- i::' "',;'

. . ... ' , t .l
' I. fhe placement of rbe Spe*ers of the National Assernbly and Sgnate ar,!ev9t 2 fq

. -J. :,, aupropriate. Tfus should therefore remairt as itis:
. : 

-raj:llr. .{

FOR
TON

, ,t, i.. , .
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{ Th.e ofices of Clerk of

:T*": r.o* a. s,i,""2.T?"I3H:^:#.#rjJ,,* :::rk 
to senate should be

uttices but offices wi&in the parlr",".ru*r.*uuueratiot as t.hese are not state

Thp Parriamentary servic^e^ c-ommission is however of the opiaion that the
placemenr of these rwo off ces at a rank equiv*"; ; Level 4 is appropriate.

H0lf.ICer\lYE
SPE4]GR OF

TE I[{.ARE]VD E, EG-IL AeLA-rb,IfTIIENATI .4SSE]ITELY/
ERvlP

ONAIi
YS
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CE C

..L.

N,.

I.

'' 
ii:+f:ffiil,f;,fr'l:"u', 

orMa.roriqv aa*u,:ly:*oilty 
ar reyer 3; beingDepury;-r.J#:;i:i'3: *" Speakers t. ,]* ;;;;";#i]'f;::#

, r,ij,,,,,,,"lo"iTllffiiii"fl:'fitil'l#;,'i;i4# 
n.*;n ff 

i
3: rEdib'laeemual'1"r,-1vr#u";J# 

#1;,;.'.r1',,.-,, 
.,, ,ir:.:ii;nr,',.,: [i,]

ffEiitriil%:TT". "t,,0 
* ; ffi H J:y"'{.ir}Tl;ffiffi i'',

affowaaee as weu 
", 

i:.'::-T*hed b] wa] c

orncers,;;;;;,;;Tfi _*ffi1i:f *n**irtlTTffi"j,Tttrxffi :.T:n. of the Mloorir, *o o[r*"#":"#":",: S't _eaaer 
qu rn. no+*,U," 

,par:iarnenrary 
"#;;;i ^io,P'l''ry 

spuakers

ofparjiament: -_derq "u"i*i"*,.ff ,jrlnh:?f;lli"fl1*j:,,
(alC-harlpersoa$ of Com.sr:tfees. i
(b) Vie e.Chau of the parUam.otu.y S..*iu, Comnrissiorr ,
j.?lf,Tlf:"lysewiee coraro:.ssibrrers: i\ \r-, r1E,r.De! o j ,Sp.ealterS pan eX., i(rj Chi€f WXr-p

(8) uppositjon and oftser p !

(h) Mrmu., 
"u*ri#""XaYl} 

whips:

'.},,.,,
'_ i',;
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Ap*r€r-;!
REPUBLIC OT KEI{YA.

Teleg:aphic Address
'Bu:rge', Nairobi
Teiephone 2221291
Fa.x, 2243694
E-mail: clerk@parliament_ go.ke
When repiying please quote
PLC/SRC/341/20,2

106 October, 2012

Mrs. G. A. Otieno MBS,
Commission Secretary,
Salaries & Remuneration Commission,
NHIF Building, l3s Fioor,
P. O. Box 43 126-00100,
NAIROBI.

Dear

CONFIRI\{ATION OF DEFINED STATE OFFICES AND POSITIONS CR-EATEDIN TIIE CONS TITUTION OFKENYA 20 i0.

SENATE

Speaker of the Senate.
Deputy Speaker of the Senate.
Leader of the Majority parry, Senate.

Clerk's Chambers
National Assembly
Parlie.raent Buildiags
P. O. Box 41842 -O0lO0
NAIROBI, Kenya

Please refer to your retrer ref: sRC/coNST.lrvol.I dated 5s ocrober 20r2 in which
you seek a confirmation that no state officer position in the Legislature has been omitted
from your list.

Please note that the classification provided has categorized state/public officers in the
Legislahfe together with those in the Devolved Govemment. The Legislature is defined
in chapter eight of the constitution of Kenya, 20 r0. Article 93 estabrishes the parliament
of Kenya which is defined as consisting-of the National Assembry and the senate. The
Devolved Government is estabrished at chapter eleven of the corutitution of Keny4
2010, and consists of a county govemment for each couafy. A cou'ty govemment shall
comprise of a county assembly and a county executive.

Accordingly, the following shalr be the state officers in the Legislature:

1

2

3

1

t



T,eader of the Minoriq, Parg', Senate.

Members of the Speakers Panel, Senate.

Chairpersons oi Committees, Senate.

Chief Whip, Senate.

Opposition aod other party whips, Senate.

Senators.

NATIONAL ASSENItsY

PAP.LL{]\{ENTARY SERVICE CO},I\{ISSION

The offices of Clerk of the Senate and Clerk of the National Assembly are established by
Articte 128 of the constitution. The offices of the clerks and offices olmembers of the
staff of the Clerks shall be offices in the Parliamentary Service. The offrces of the Clerk
of the Senate ard of the National Assembly are not defined as State Offices under Article
260 of the Constifution. As such they are public ofhces.

D E VOL\ED G OVER]\*I{ENT
The following shall be rhe State Officers in the Devoived Govemment:

County Governors.

Speaker of a County Assembly.
Depuly County Govemors.
Member of a Counfy Assembly.
Member of a County Executive Committee.

4

5

6

7

8

9

1

2

J
,1

5

2

i. Speaker of the National Assembly.
2. Deputy Speaker of the National Assembly.
3. Leader of the Majority Party, National Assembl1,.

4. Leader of the \,linority Par[,, National Assembly.
5. Members of the Speakers Panel, National Assembly.
6. Chairpersons of Committees, National Assembly.
7. Chief \VlLip, National Assembly.
8. Opposition and other party u,hips, National Assembly.
9. Members of the National Assemblv.



The Constihrtion doed not provide for a Deputy Speaker of a County Assembly but
provides that in the absence of the.Speaker, a sitting of the county Assembly shall be
presided over by another member ofthe assembly elected by the assembly.

Yours

PATRICK G. GICHOHI C.B.S,

CLERK OF THE NATIONAL ASSEI\{BLY

3
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N",sRC/ADM 1O/VOL.I

Mr. Patrick G. Gichohl, CBS.,
Clerk to thd National Assembly/Secretary
Parliamentary Servlce Commission
NAIROBI

Dear \1 . \lqr=rs\,
INVITATION TO THE ]OB EVALU

The Salaries anci. Relnrinei?tion Co

L-

ssF&9(- fr
ffi

NHIF Bjildn!, t!. Floq
P.O. Box a3126 - t416) '
x tRo9l

276 Julyt 2OL2

4 ,ri<
"{e4

r:ll'.
I /t\_./

&
SALAR.IES AND REMUNERATIOF{ COIVIMISSION

'r.h!r.B: . PeR:(OHNEL.! Nrircbl
T€l.phaE: N.lDDl ziitlog5
r:r. 271UO9l
WtEn r.p,rhr pi.D. 6rot.

T.TIOTI PANEL

rnmission (herein referred to as the "Commi:sio

C,t) {la-/ a--4/r'l
n" or 'the'

SRC") was estahlished by Article 230 of the 2010 Constitution of Kerrya with the mandate of
setting and regul3riy revierving the remuneration and berrefits of all stale officers an,.l to aclvise
tLe naiion:l and counry governments on the renruneration and benefib of all other puL,lic
officels. In cartYing out iLs ntairdate, the Commission has to tike into account ttre principies of
rlscal' susl?inability of ttle pr.lblic compensation biil, atfaction and retention of requisite skills f,rr
service delivery, productivity and performance, transparency atid iairness and equity.

in Iine with ils nranclate, ine Commission has engaged fujcer,rai:rhouseCqf ,t\ers Lipitei ('h/vc,)
to underlEke e job e'raludtii;n.' Thd 'r'eiuiG of the' job e,raltiliioit aird sr.rbdeq,-rent grecling wtil be
used oy ttre SP.q as a l-rasis ior grbding ttre structures, de',relopirig coiiioci'sation structuies arrd
setting arrd reviewing the remuneration and benefits for State Oftlcers.

lob evaluation is the process of ascertaining the relative internal size of each job ir: reiarjon to
other jdbs.in an organisation. Size is used to indicate the relative signiflcrnce or imprtance ci' o
job to 3n organisatio[, Size can be measured by comparing the incidence oF agi'eed lactcrs in a
job sucn as knowlecige/skills required, level of respcnsibility, level of detision maklng and impact
orr enci results, rr:ith the incidence cf the same factors in cL\er jobs. hb evaluation is concemed
with the demarids ;nd ccnditions of the iob and nat with Ure personal qualides oi the indlvidrral
c€upying tile job. ]te job evaluation process invol.qes 31Elysing and decribing Jobs follohred by
ranking and grading of tlte jobs.

The primary prrrpose of tiris jah evaluation ls to detemine tJre comparahle. w"orth of dre iobs arrd
lo prcdu.:e a rationalisi-.C, harmonised, defensible and equiLrble job gnding structure: It will
ilicvide a ratonal basis fcr the determineti6n and management of i;rtei-na! relativitjes Detwe€il
jcbs. Ihe intbrmation colierted in job eraluaHon can also be used foi or:ganisation design, hurn;:n
resource plann!ng, trairlirlg, continuous improvement and to strpport change prograrhmc5
designed to deveiop a high perfonnance culture. The tse of faclom related to.skill 'ar"d

competence means that job evaluatioh can encourdge the acqirisition of additional sldils or
in:1lrcl'erneni ol' leveis of cornpeten:e.

fn'crCei to Ensule skills transfer. and capacily building, [ire Pr+C tean v.'i:l t';in a ]ob EvaluaUcn
lr:r,el C'.iEP'J, consistii3 of re2resentatir,es !-rorn aooss.varicus Fublic Ser vice Offices in tre

I q\/A

s L

,/n



6
a,5 bz!

pi'ocess cf job.e'.€luaUcn. lhe traininj vriil include in-deptl' instruction on the'use and ailalysi3 oi
ail ,.o'rls !:r be r:seC. in tiris.aiercise.

The Parii:mentanl Selic,. Commission has a number ol pcsitions that wbrc bither created br the
Corrstilution o!' lrave i-n::en defined as State Offices. tonsequentll, to er:sure acaurate
uncier$anding of the ccg:tions, ycu are iequiled to nominate u ."nioi;r'i ,.r*LiOf. 

"ff,;; 
i;

be Fait,rf this'lcD Eyatuation Panel. it is dxlncteC that after'Jre trair:ing. ttre officer will be in a
po:if.;Dn i:o work w:ih Pr'.,C to valicjate the results af the;ob e'ualuation and grading and srill i.,e
ai:-le to carry out job evaluation exercises in the future. l-he officer will be reqtrired to ateno lhe
trziniig and to prcvide thc PwC team with ihe necessar,, support before; during and after the
trairling as requested. In addition, you are requireC to. irovide the follorving information
F,{:r laining yolr,' or-oanization:-

rii.'

"ilte crtrrent org?nization stlucture, clearly shoi^ring the pbsition levals and reporting
structures r,f tite pcsitiom;
Current objbcti/e, quality ccntroiled ard validated Job descriptions and profites inctud:ng
key perfornrance indlcators ior ail the positions;
Curreiri ilR poliiies and procedures documen$ includirr; pr;r1g5i..: ior. jco e,..al,:aUon alrJ
gradi;rq for state oi fices;
Career guioelinss and the sch:rnes of service ioi the posltions in tlle siructui-s;
Aqv recenl releyirt. !iR, Ccns'i;tarrcy rgt:ott;

$li:191 of. Olevio(r:i aonsultanLT \rya:k wi:ich m;gitt inroact on the i-ecommerirlations oi the
ru: reli: ass(1nmenl; and
any c.:tl ter reievant rn;terialTirrfornraiion.

iv.

vr!.

Tceeth vriLh the SRC Project Irnplementation Team, Lhe PwC is currendy jn tho prccess cf
developi ng the training schedules. The ldentifie.J officer will be informed of the schedule in gooC
time. so that the officer can lan to attend. Yo there,'ore submit lhe name of the officerD S U

nominated to reach this office not l3te

\burs h

This tralnin9 is being coordinated by the commission secrebar/ who wi:l be avaiiable to answer
any q'restions that you may have on thls assignment. yc,i or the i.:fficer should feel iree ic
contact her ar,d raise an)/ queries on the exercise.

thank ycu in advanae for your cooperation.

G. A. -Efifr,1rras.,
co irrt4:ssIoN SEcRETAR.Y
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COMIIIEI{T'S OF'
COM]\{ISSION
RE]\[UNER4.TION
STRUCTURE
REMf]-I{ERATION

PARLIA]\{E}.I:NARY SER.VICE
THE SALARIES AND

CONfl\,IISSION,S DRAFT
STATE OFFtrCERS'FOR

The Pailiamentary Service Commission has studied the draft strucfure for State Officers'
remuneration as advertised by.the Salaries and Remuneration Comndssion in the local

dailies on diverse days in May 2012 and has the following cornments to malie:

i. The placement of the Speakers of the National Assembly and Senate at level 2 is
appropriate.

2. The placement of the Leader of Maj ority and Leader of Minorify at level 3, being

a level immediately below the Speakers is also appropriate. Placement of the

Deputy Speakers of both Houses at this Ievel is further appropriate.

3. The placement of Members of Parliament at level 5 is not appropriate. Members

of Parliament should ail be placed at Level 3 for purposes of salary and

differentiated by way of allowances with respect to parliamentary responsibility.

4. It is irnportant to note that the legislature, just like the Executive and Judiciary, has

various office holders or parliamentary functionaries. The draft structure has not

captured the following parliamentary office holders:

(a) Chairpersons of Committees.
(b) Vice-Chairyersons of Committees.
(c) Chief Whip.
(d) Opposition and other party whips.
(e) Member of the Speakers Panel.

THE
ON
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5. The equaling of the Clerk of the National Assembly and Clerk to Senate to State

offices at level 4 is appropriate. They are the administrative heads of the

legislative arm of Government. In addition the Clerk of the National Assembly is

the secretary to the Parliamentary Service Commission. It is however important to
note that the offices of the two Clerks are offices in the Parliarnentary Service as

set out il Article 128 of the Constitution. They are not State offices. It is the role

of the Parliamentary Service Commission to set the remuneration for holders of
these t*,o offices as well as other officers of the Parliamentary Service. It is

proposed that the Salaries and Remuneration Commission continues to advice the

Parliamentary Service Commission on the remuneration ior the'holders of the

office of Clerk of a House of Parliament.

Please find below-.brief-.-notes..-on.--the--:oLQS-and responsibilities of the various

parliamentary office holders :

(i) Leadership of the respective Houses of Parliament

Each House of Parliament shall have the following categories of Parliamentary Office-

holders-

There shall also be Parliamentary Service Commissioners as follows:

(i) The Speaker of the National Assembly who shall be the Chairman.

(ii) Seven members appointed by Parliamenl from among its members, some from

the National Assembly and others &om the Senate.

(iii) A vice Chainnaa elected by the Commission from among the seven members

appointed by Parliament.

3

(a) Speaker of the House.

(b) Deputy Speaker.

(c) Leader of the Majority
(d) Leader of the Minority
(e) Chairpersons of Committees

(Q Vice-Chairpersons of Comrnittees

(g) Chief whip
(h) Opposition and other parfy whips

(i) Member of Speakers Panel

O Ordinary Member of Parliament.

')



(ir) One man and one woman appointed by Parliament from among persons who
are experienced in pubiic affairs, but are not members of Parliament.

(a) Speaker of a IIouse of Pariiament

A.ticle 106(a) of the Constitution of Kenya,2010 provides that there shall be a Speaker

for each House of Parliament who shall be elected by that House in accordance with the
Sranding Orders, fiom among persons who are qualified to be elected as members of
Parliament but are not such members. A Speaker of a House of Parliament shail have the
follorving dutjes and responsibilities:

(i) Article 107 of the Constiiution provides that the Speaker of a House of Parliament
shall preside over the sining of that House. During a joint sifting oithe Houses of
Parliament, the Speaker of the National Assembly shail presicie, assisted by the
Speaker of the Senate.

(ii) The Speaker presides over all debates of the House and enforces the observance of
the Constitution, the Standing Orders, the National Assembly (Powers and

Privileges) Act, other lau,s of Kenya and the Speaker's Ruies aimed at ensuring
oiderly debate in the House and preserving order within the precincts of
Parliament. The laws to be observed inciude those relating to the budget process,

reports by various constitutional bodies to Parliament and deadlines for carrying
. out various acts.

(iii) Administering the oath of affirmation or allegiance to new Members of Parliament
and issui:rg, rvriis for vacart seats.

Protecting the rights of the minority Members while making sure that the

majorities have their way.

Selecting Members to speak during debates
Organizing the business of the House as he is a member of the House Business
Commirtee.
The Speaker of the National Assembly controls the administative machinery of
Parliament as the chairman of the Parliamentary Service Commission.
The Speaker is the spokesmaa for his,&er respective House of Parliament and shall
ensure that digoity of Parliament is upheld and its rights a:rd privileges are not
abused.
The Speaker of the National Assembly represcnts Parliament to ttre outside world
as the branch chairman of the Common-wealth Parliamentary Association (CPA)
and Inter-Parliamentary Union (IPL!.
In general, a Speaker is the final authority on all matters touching on the
interpretation a:rd application of the practice and procedure of Parliament at ail

(iv)

(vii)

(r)
(r'i)

(viii)

(ix)
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times. In presiding over the proceedings of the House, N{r. Speaker's decisions
and the considered rulings he makes on matters brought to his attention constitute
the 'case law' of parliament.

The Speaker is empowered under the Standing Orders to correct patent enors in a Bill
after it has been passed by the House and to make such other changes in the Bill
consequential on the amendments accepted by the House. It is useful to note tle
following cornments on the office ofSpeaker as set out irr "The Practice and Procedure of
Parliament (with particular reference to the Lok Sabha)" by G. C. Malhotra, Metropoiitan
Books Co. PVT Ltd at pages 113 -114:

"The all important conventional ard ceremonial head of the Lok Sabha Q.{ational
Assembly of India) is the Speaker. Within the walls of the House, his authority is
supreme ... Though his powers and duties have been laid down in the Rules and,
to some exten! in the Constitution, the Rules which he has to administer are of an

eiastic nafure and in some matters he has to exercise his discretion. His duties are

very arduous, and in their discharge he must be actuated by a sense ofjustice and
faimess, uninfluenced by passion or prejudice. He has to impress the House
generally with confidence in the soundness and impartiality of his judgments, with
the conviction that he considers himself the conscience and guardian ofthe House.
As the principai spokesman of the House, he represents its collective voice and is
its solve representative to the outside world.
Communications from the President are made tfuough the Speaker.. . Similarly
communications to the President are made through the Speaker. .. He also issues
warrants to execute the orders of the House, where necessary."

(b) Deputy Speaker of a Ilouse of Parliament

Article i06(b) of the Constitution of Kenya, 2010 provides that there shall be a Deputy
Speaker for each House of Parliament who shall be elected by that House in accordance

-i with the Standing Orders, from among members of that House. A Deputy Speaker of a

House of Parliament shal1 have the following duties and responsibilities:

(i) Article 107(b) of the Constitution provides that the Deputy Speaker of a

House shall preside over the sitting of that House in the absence of the

Speaker.

(ii) The Deputy Speaker, also referred to as the Chairperson of Committees is

. the Chairperson of the Liaison Committee and presides over Commiltees of
the whole House.

(iii) Oversees the budgel for Committees ald ensures that Committees do not
exceed their annual budget. The Deputy Speaker also approves changes to
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the annual budget of inciividual Committees as well as travel abroad by
Committees.

(i'r, The Deputy Spealier deputizes the Speaker and assists irr ensuring the
dignity of the Parliament is upheld, it rights and privileges are not abused
and generally assists in the interpretation and application of the practice and
procedure of Parliament at all times.

G. C. Malhotra in "The Practice and Procedure of Parliament (with panicuJar reference
to the Lok Sabha)", Metropolitan Boo Co. PVT Ltd at pages 125 -126 comments on the
office of Deputy Speaker as follou,s:

"The Offioe of the Deputy Speaker has gro*r in inportance and has come to
acquire a more prominent position after the enfoicement of the Constituticn in
1950. Like the Speaker, the Deputy Speaker is elected by the Lok Sabha from
among its members. He is not subordir:ate-to--the-Speak-er-, but holtis aa
independent position and is answerable to the House alone ... During the days of
the Central Legislative Assembly, the House used to meet for only short periods
and that too at long intervals. At present, the House sits for nearly seven months in
a year and each sitting lasts for about seven hours. It is not practicable for the
Speaker to be present in the House throughout a particular sitting. Every now and
then, when he has to anend to his other duties, he has to vacate the Chair, and in
his absence it is usually the DepuS Speaker who presides over the deiiberations of
the House. Further, the Depury Speaher is expected to perform the duties of the
ofJrce of the Speaker, whensver that office is vaca:rt."

(c) Leader of the Majority

Anicle 108 of the Constitution provides that there shall be a leader of the majority parry
and a leader of the rninority party. The leader of the majority parfy shall be the person
who is the Ieader in the National Assembly of the largest party or coalition of parties. It is

expected that the Standing Orders shall provide for simiiar positions in the Senate. It is

expected that the leader of the Majorify shall have the following roles and
responsibilities:

(i) Be the leader of Government business in the House and the chief liaison
person between the Executive and Parliament in facilitating the
introduction of Govemment legislation and other Parliamentary business to
the.t-louse.

(ii) Responsible for ensuring that the Government's legislative, budgetary and
policy agenda in Parliament is passed.

6



(iiD Chairman of the House Business Committee and which is responsible for
setting the business of the House.

(iv) Presenting a half hour staternent to ttre House every Thursday aftemoon

setting out the Government's legislative agenda for the following week.

G. C. Malhotra in "The Piactice and Procedure of Parliament (with particular reference

to the Lok Sabha)", Metropolitan Boo Co. PVT Ltd at pages i38 -1i40 comments on the

office of Leader of the House, which is equivalent to Leader of the Majority as follows"

"The Leader of the House is an irnportant parliamentary functionary and exercises

direct influence on the course of business. The whole policy of the Govemment,

especially so far as it is expressed in the inner life of the House and in measures

dealing with the course of its business, is concentrated in his person. The

arrangementsof-Government-business-is the ultimate responsibility of the Leader'

ofthe House, though details are settled, subject to his control, by the Chief whip

who is also vested with the portfolio of the Minister of Parliamentary Affairs ...

The Leader of the House shapes the course and content of legislation inasmuch

as his is often the final voice in deciding as to what amendments will be

acceptable, what Private Members' Bill will receive the support of the

Government, arrd whether a question should be left to a free vote. The Leader of
the House may, therefore, be said to be perhaps the most influential figure in the

entire legislative process."

(d) Leader of the Minority
(i) The Leader of the Minority shall be the leader of the opposition in

Parliament and responsible for marshalling Members of the opposition in

overseeing the legislation, budget and other Parliamentary business of the

House.

G. C. Malhotra in "The Practice and Procedure of Parliament (with particular reference

to the Lok Sabha)", Metropolitan Boo Co. PVT Ltd at pages 142 -143 comments on the

office of Leader of the Opposition, which is equivalent to Leader of the Minority as

follows"

"In any system of Govemment there will aiways be a struggle for power ... The

parliamentary system of government mak'es it obligatory for the opposing forces to

struggle for power on the floor of the House by recognized parliamentary
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methods. one of the biggest parliamentary achievements of the preserrt century is
that the role of the Opposition has been formally recognized and is given a due
place in the parliamentary s1r5fsp. The Leader of the Opposition is thus an
important person . . . The Leader of the opposition is the official spokesman of the
minority or minorities and to that end h: zealously watches any encroachment on
their rights. His task, though not so difficult as that of the prime Minister, is of
sufficiently great public importance because he has to maintain a team - a

"shadow cabinet" - ready to take over the administration. In performing his duties
and obligations, the Leader of the opposition has to take into account not onli,
u hat he is todai, but what he hopes to be tomorrow."

(e) Chairpersons of Parliamentary Committees

The draft structure for state officers' remuneration does not recognize the chairs of
Parliamentary committees. It is important to note that a great deal of parliament's
business shall be conducted in Committees. This includes scrutiny ofBills, the budgets of
Ministries and State entities as well as verting of appointment to the Cabinet and other
constitutional offices. Chairpersons of Committees shall be responsible for:

(i) Presiding over all meetings of his/her Committee and enforcing the
observance of the Constitution, Standing Orders and Speakers Rules aimed
at preserving order during meetings of the Committee.
Liaising with the Clerk of the House and Committee Clerk on
administrative matters of the Committee.
Preparation the Committee's a:rnual work-plan, programme and agenda.
Presentation of the Cornmittee's report to the House.
Approval of witnesses to appear before the Committee.
Ensuring that the Committee's activities are in accordance with the budset
of the Committee.

(ii)

(iii)
(i")
(v)
(vi)

A Parliamentary Comraiffee is a Iegislative sub-unit of Parliament that handles a specific
duf, ratler than the general duties of Parliament. Membership in a parliamentary
Commiftee enables members to develop specialized knowledge of the matters under their
j urisdiction. As "little Parliaments, " committees oversee and monitor on-going
governmental operations, identify issues suitable for iegislative review, gather and
et'aluale information, and recommend courses of action to their parent body, parliament.
Former President of the United states, woodrow wilson, once said, "... it is not far from



the truth to say that Congress in session is Congress on public exhibition, whilst Congress
in its committee rooms is congress at work. " The same can be said of the Kenyan
Parliament. Parliamentary Commiltees provide invaluable informational services to
Parliament by investigating and reporting aDout specific Ministries/state organs ard
specialized subjects.

cabinet secretaries $4inisters) shall not be Members of Pariiament. chairpersons of
Committees are therefore expected to play a greater role in the legislative and oversight
busiaess of the House in the 1ls and subsequent Pariiaments. Most of the business of
Parliament shall be carried out in committees. G. c. Malhotra in "The practice and
Procedure of Parliament (with particular reference to the Lok Sabha),,, Metoopolitan Boo
co. PVT Ltd at pages 130-l3l comments on chairpersons of Parliamentary committees:

"The Chairman has the duties and powers in respect of proceedings of the
Committee more or less similar to those of the Speaker in respect of the
proceedings and deliberations of the House ... He fixes the date and time for
holding the sittings of the committee. Any procedural matter arising at the sittings
of the Committee is decided by the Chairman. If any doubt arises on any point of
procedure or otherwise, ihe Chairman, may if he thinks fit refer the point to the
Speaker whose decision is final ... Minutes of the sittings of a Cornmittee are
approved by the Chairman, and its report is signed by him on behalf of the
Committee, before it is presented to the Speaker or the House. He has also the
power to correct patent errors or matters of factual nafure in the report before its
presentations to the Speaker or the House. All communications between a

Committee and the Speaker or the House are made by the Chairman of the
Comrnittee. He is, so to say, the spokeiman or the rnouthpiece of the Cornmittee.,,

(l) Vice-Chairpersons of Committees

The vice-chairperson of a committee shall chair all meeting of the committee in the
absence of the Chairperson and assist in handling the administrative matters of the
committee.

(g) Chief Whip

The Chief Whip is responsible for:

,
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(j) Ensuring that Members of the majoriq, party attend to House busiress fto-Jr
at Comminee and in the House) particularly when there is contentious

business to be transacted with a view to ensuring that Govemment business

is passed.

(ii) Selecting Members of Parliamert in the Government side to serve on
various Parliamentary Committees.

(iii) Enforcing party riiscipiine among Members of Parliament in the
Govemment side and "de-u,hipping" errant Members.

Opposition and other parfy *,hips

(i) Ensuring that Members of the minority party attend to House business

(both at Commiftee and in the House) particularly when there is contentious

business to be transacted with a view to ensuring-that-rdnodifv-ieur-is
heard and even successful in voting.

(ii) Selecting Members of Parliament in the opposition to serve on various
Parliamentary Committees.

(iii) Enforcing party discipline among Merrbers of Parliament in the opposition
side and "de-whipping" errant Members.

G. C. Malhotra in "The Praitice and Procedure of Parliament (with particular reference
to the Lok Sabha)", Metropolitan Boo Co. PVT Ltd at pages 144-147 has the following to
say about whips:

10

"In a legislative body, not only the fate of a particular measure under

consideration, but the very Iife of the Council of Ministers itself may depend upon

the result of a single division. When the division bell rings, about tfuee and a half
minutes are given to the members to rush into the Chamber from the lobbies,
library and amexe, yet the govemment or any party cannot take it for granted that
its followers would always be present in sufficient numbers i:r the precincts of the

House at the time of a division. The duty of keepi:rg the members of a party on

hand accordingly devolves upon the whips.

In the parliamentary form of government, a parfy has its own internal organization
inside Pariiament and is served by a number of offlciais known as the whips,
chosen from members of the party itself. In fact, the efficient and smooth working
of parliamentary democracy depends to a very large extent on the whips of the
p ariy in po\ver or parties in opposition...



G. C. Malhotra in "The Practice and Procedure of Parliament (with particular reference
to the Lok Sabha)", lr{etropolitan Boo Co. PVT L1d at pages 127 -128 comments on rhe

Panei of Chairmen as follou,s:

"In the absence of the Speaker and the Deputy Speaker, one of the Chainnen
presides over the House when so requested by the Speaker or in his absence the
Deputy Speaker. There is aly,a),s need for some other persons who can act in the
Chair, off and on, as the Speaker and the Depuf Speakei between them may not
be able to take the entire load of presiding throughout the duration of the sitting
each day. They may require some relief and time to attend to other worl: outside
the House.

AIler taking into consideration rhe engagements for the day of the Speaker and

Depuly Speaker and also ascertaining the convenience of members of the Panel of
Chairman, a roster is prepared each day indicating the hours during which the

Speaker, the Deputy Speaker and individual members of the Panel of Chairmen
are to preside. Depending upon developments and the nature f business before the
House, suitable changes can be made in the roster at shod notice...

Any member of the Panel of Chairmen, when presiding over a sitting of the

House, has the same powers as the Speaker when so presiding. The rulings of a

Chairman are not subject to any criticism nor open to any debate or appeal. In
order, that there is an authoritative ruling, a Chairman often resenres major issues
for decision by the Speaker. A reference to the Chairman's conduct rvhile in the
Chair amounts to contempt of the House, and therefore, he is shown all respect as

the Presiding Officer of the House.

A Chairmar is free to participate fully in all discussions in the House aad to take
active part in thb issues, including controversial issues before the House. He
attends meetir:gs of his party and is sometimes ar active member of his party."

(i) Parliamentary Service Commissioner
In addition to being a Member of Parliament, a Parliamentary Service Commissioner
is responsible for overseeing the adminiltrative arm of Parliament. This includes the
responsibiliry for:

(a) constituting and abolishing offices in the parliamentary service;

72



During sessions, the Whips of different pariies send to their supporters periodic
notices, also sometimes called "whips", waming them when important divisions
are expected, telliag them the hour vvhen a vote will probably take place, aad
requesting them to be in attendance at that time. The importance of the division is

indicated by underscoring the notice by a number of lines

The whips have to know their men. This involves a close contact with all members
and knowledge of their interests, speciai attitudes, qualities and potentialities. The
whips take these aspects into account u,hile sending the list of speakers to the chair
in the interest of quality of debate and deliberation or suggesting names of
members of their parties for nomination on parliamentary committees. They keep
members supplied with information about the business of the House and enforce
p arry discipline. . .

Arld it through the whips that members of a parry come to know about their
leader's views and the plans into which the leader thinks it necessary or expedient
to initiate them. The rvhips are the active agents witliin the parties, a channel of
communication whereby one party negotiates with another concerning topics for
debates or conduct ofbusiness in the House.

It has been aptly said that the Whips are not only shock-absorbers, but also

indicators ofthe party; they are not only advisers to the leader, but also the binding
force in the party; they are not only barometers of the different regions and
opinions but also the counselors of members.'l

(h) I\Iember of Speakers Panel

The Standing Orders provide that at the corlmencement of every session, or from time to
time as necessity may arise, the Speaker shall, with the approval of the House, nominate
four Members who shall be known respectively as the First, Second, Third and Fourth
Chairperson of Committees and who shall exercise the all the powers vested in the
Chairperson of Committees including the powers of the Deputy Speaker. These four
Members constitute the Speaker's panel.

Members of the Speaker's panel assist the Speaker and Deputy Speaker in presiding over
debates of the House and enforcing the observance of the constih:tion, Standing Orders,
and Speaker's Rules.
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(b) appointing persons to hold or act in the offices of the Service (including the
power to confirm app o intments) and to exercise disciplinary control over
persons holding or acting in those offices (including the power to remove
those persons from ofiice);

(c) providing such services and facilities as are necessary to ensure efficient
and effective functioning of the Assembly;

(d) directing and supervising the administration of the services and facilities
provided by, and exercise budgetary control over, the Service;

(i) causing to be prepared and laid before the National Assembly in each
financial year estimates of expenditure (which shall be a charge on the
Consolidated Fund) of the parliamentary service for rhe next following
financial year;

(ii) causing to be audited and a report thereon laid before the Assembly at least
once every year, the accounts of the Commission;

(0 to provide security staff to maintain proper security for members of the
Assembly and for the services and facilities within the precincts of the
Assembly;

(g) to determine the terms and conditions of service of persons holding or
acting in the offices of the Service;

(h) from time to time as necessily arises, to appoint an independent body to
review and make recommendations on the salaries and allorvances of the
members of the Assembly;

(i) to initiate, co-ordinate and harmonise policies and strategies relating to the
development of the Service;

0) to undertake, singly or joiatly with other relevart authorities and

organisations, such programmes as will promote the ideals of parliamentary
' democracy in Kenya;

(k) to do such other things including review of parliamentary powers and.

priviieges as may be necessary for the well-being of the members and staff
of the National Assembly and to exercise such other functions as may be
prescribed by or under an Act of Parliament.

fi) Ordinary Nllember of Parliament.
A Member of Parliament exercises his constitutional responsibilities as Member of
Parliarnent in the House,-in Parliamentary Committees aad countrywide. A Member in
ttie new Constitution has the foilowing duties and responsibilities:

13
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Members of the National Assembiy have the following additional roles to play:

(i)

Exercising the legislative authority of the Republic;
Representing the will of the people and exercising their sovereigniy.
Considering and passing amendments to the Constitution and coun6,
boundaries as provided for in the constiturion;

Protecting the constitution and prcmoting the democratic governaace of the
Republic.

Parliamentary diplomacy which involves meeting Members of Parliament
and other senior officials from other countries with a view to enhancing

Kenya's image, trade ties and general diplomatic relations..

Representing the people of the constituency and special interests in the
National Assembly;

Deliberating on and resoiving issues of concern to the people;

Enacting national legislation.
Appropriating funds for expenditure by the national government and

determining allocation of national revenue between the levels of
govemment;

Exercising oversight over national revenue and its expenditure;

Reviewing the conduct in office of the Preiident, Deputy President aad

other State Officers and initiating the process of removing them from
office.
Exercising oversight over state organs.

Approving declarations of war and extensions of states of emergency.

Members of the Senate have the foilou,ing additional roles to play:

(i) Representing the counties and sewing to protect the interests of the

counties and their govemments.

Participating ia the law-making function of Pariiament by considerirg,
debating and approving Bills conceming counties.

Determining the allocation of national revenue among counties.

Participating in the oversight of State officers by considering a-nd

determining any resolution to remove the President or Deputy President.

(ii)

(iii)
(ir)

(i)
(ii)
(iii)

(iv)

(\,

(ii)
(iii)
(iv)

(v)
("i)

(vii)
(viii)
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It is importarlt to note that the above responsibilities as listed do not go to the root of the

actual activities Members must undertake in order to fuIfiII their constitutional mandate.

Members read volumes of material that are placed before them. This include Bills and

research on the B ills, budget policy statements, estimates and research material on the

same, committee r€ports and supporting documents, submissions form Ministries,
petitions and otler related material. Members further spend long hours at both formal and

informal party meetings arriving at parry positions on various issues of national

importance. Extensive negotiations are also held in order to arrive at a consensus on

various parliarnentary matters and ensure the legislative and other agenda of the House

proceeds.

In terms of reporting str.-ucture as set out under the constitution, Anicle 95(5) provides

that the National Assembly shall rwiuwthe-conductin office of thefresident and D eputy

President and exercise oversight of State organs. The National Assembly, through its
Departmental Committees, sumrlons ali the persons listed in level 4 of your draft

struchlre for State Officers' remuneration to appear before it and answer queries as to

their performance. Article 254 provides that each constitutional commission and

independent office shall, as soon as practicable after the end of each financial year,

submit a report to the President and to Parliarnent. At any time, the President, the

National Assembly or the Senate may require a comrnission or holder of an independent

office to submit a report on a pa(icular issue. The offrce of Auditor General, for instance,

plays a role akin to that of the secretariat of the Pubiic Accounts Committee of
Parliament. William McKay and Charles W. Johnson put it well at page 300 of their book
"Parliament and Congress: Representation and Scrutiny in the Twenry-First Century"

stating as follows:

"The Public Accounts Committee is charged with the exarnination of the

appropriation accounts and such other accounts as the Committee thinks fit. The

work of the Committee centres on the reports of the National Audit offrce, and the

Contoller and Auditor General attends all their hearings. The witnesses are

normally the principal officials of the department under scrutiny, who bear

personal responsibllity for the effectiveness of the systems intended to deliver
financial probity. A Committee hearing will usually be the last scene in a iong

drama of National Audit office investigation into some aspect of the frnaacial

affairs of the department, so that by t\e time of the hearing the ground *'ill be

clear, allowing Members to concentrate on ihe salient (or from the departmental

)
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point of view, sensitive) issues. The number of Committee reports is greater by
some number than those made by any other coinmiftee, and their
recommendations more likely to be accepted in full than is the case for other
committees."

National Assembly Member vis-i-vis Senator

A member of the National Assembiy ald a member of the Senate play slightly different
roles. A rnember of the National Assembly has responsibilities that a Senator does not
such as the budget making process for the national government, oversight over
expendirure of the national budget, vetting of State appointees and enacting national
legislation. The Senator on the other hanci rspiesents a large constituency both h size and
population-as-2-cor rnDr is_l argerlhan aronstituency.

The Commission has considered the above and related factors when considering the
remuneration of a Senator vis-d-vis a National Assembly member. The actual role and
responsibiiities of the Senate and Senators shall be properl1, realized once the Senate is in
place and several years have elapsed in order to enable an informed retrospection of the
Senate's role. The commission therefore recommends that for the time-being the
remuneration of a senator and that of a member of the National Assembly, ali being
Members of Parliament, shouid be pegged at the same amount.

PROPOSAL FOR
RE]\ruNERATON

TIIE STRUCTURE FOR STATE OFFICERS'

The Parliamentary Service Commission proposes that all Members of Pariiarnent be
placed at Level 3. Thus all Members of Parliament should receive the same salary. The
various parliamentary offlce holders should then be distinguished by way of a
parliamentary responsibilily allowance as rvell as other allowances and benefits. This has
been the practice in the past and is a common practice in many parliaments.

CONCLUSION

The Parliamentary Service Commission proposes as foilows:

1. The placement of the Speakeis of the National Assembly ard Senate at ievel 2 is
appropriate. This should therefore remain as it is.
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2. The placement of the Leader of }4ajority and Leader of Minority at level 3, being
a level immediately below the Speakers is also appropriate. Placement of the
Deputy Speakers of both Houses at this ler':l is further appropriate.

3. The placement of Members of Parliament at level 5 is not appropriate. AII
Members of Parliament should be placed at Level 3. Various parliamentary office

. holders should then be distinguished by way of a parliamentary responsibilify
allowance as well as other ailowances and benefits. The Structure for State

Officers' remuneration should capture, in addition to the Leader of the Majority,
Leader of the Minority and Deputy Speakers of both Houses, the following
parliamentary office holders, all of u,hom shoiild be p)aced at Level 3 as Members
of Parliament:

(a) Chairpersons of Committees.

(b) Vice-Chair of the Parliamentary Service Commission.

(c) Parliamentary Service Commissioners.
(d) Mernber of Speakers Panel.
(e) Chief Whip
(f) Vice-Chairpersons of Committees.
(g) Opposition and other parly whips.
(h) Member of Parliament.

The offrces of Clerk of the Nationa-l Assembly and Clerk to Senate should be

removed from the Structure for State Officers' remuneration as these are not State

Offices but offices within the Parliamentary Service.

The Parliamentary Serlice Commission is however of the opinion that the

piacement of these hryo offices at a ranl< equivalent to Level 4 is appropriate.

HON. KENNETH MARENDE, E.G.H., ACIArb. M.P.,
SPEAKER OF THE NATIONAL ASSEMBLY/

PARLIAMENTARY SER\TICE COMMISSION.
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