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1.0 PREFACE

The Select Committee on Constituencies Development Fund (c'D'F') is

established under section 28 of the constituencies Development Fund Act' 2O13

and standing order 173. section 28(1) of the constituencies Development Fund

provides that "the National Assembly shall, in accordance with its standing

Orders, establish a Select Committee consisting of a chairperson and not more

thaneighteenothermembersoftheNationalAssembly.

MANDATE OF THE COMMIfiEE

Section 28(5) of the Constituencies Development Fund Act' 2013' expounds on

the mandate of the Committee, and states that:-

(5) The functions of the National Assembly Select commiltee shall be -

a) to consider and recommend to the National Assembly any matter

requiring action by the National Assembly pursuant to the provisions of

this Act;

b)tooverseetheimplementationofthisActandinthisrespect,shallafter
everytwoyear'submitarepotttotheNationalAssemblyandwhere
nece'sary, ProPo'e any amendments to this Act, in particular, with resped

to the quantum of funds repayable into the Fund in accordance with

section 4 of the Act:

c) to oversee the policy framework and legislative maffers that may arise in

relation to the Fund;

d) to continually review the framework set out for the efficient delivery of

developmentprogrammetfinancedthroughtheFund;
e) to consider and report to Parliament with recommendations' names of

person' required to be approved by Parliament under this Act; and

0tocarryoutanyotherfunctionsrelevanttotheworkoftheFund.

(6) The Committee may make reports other than the statutory report stated in

sub section 5(b) to appraise the National Assembly on various matters relating

to the Fund and to seek various aPProvals as required by the Act'

Constituencies Development Fund on the National

cies DeveloPment Fund Bill, 2015
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2.O BACKGROUND

The lnstitute for Social Accountabiliry fflSA), a registered trust in Kenya, together
with its co-petitioner, the Center for Enhancing Democracy and Good
Governance (CEDGG),filed a petition in the High Court (Constitutional and
Human Rights Division, Petition No. 71 of 2013). The respondents were the
National Assembly; the Senate; the Attorney 6eneral; the Constituencies
Dev.elopment Fund (C.D.F.) Board and the Commission on lmplementation of
the Constitution (as an lnterested Parfy).

The petitioners sought a Declaration that the Constituencies Development Fund

Act No. 30 of 2013 ('C.D.F. Act'), which replaced the C.D.F. Act, 2003 is

unconstitutional as it violates the tenets of the Constitution on the process

leading to its enactment and the substance of the legislation. The core issue

before the Court therefore, was whether the c.D.F. Act as amended is

constitutional.

The following four key issues were identified for determination by the
Courts:

IV

ll.

lll.

ll.

Whether the process leading to the enactment of the C.D.F. Act is

Constitutional;
Whether the C.D.F. Act offends the principles of public finance and
division of revenue provided under the Constitution;
Whether the C.D.F. Act violates the division of functions between the
national and county government; and
whether the c.D.F. Act offends the principle of separation of powers.

A declaration is hereby issued that the Constituencies Development Fund
Act, 2013 is unconstitutional and therefore invalid.
The order of invalidity above is suspended for a period of twelve (12)

mqnlhs _f1om the date_ of iudgment-
The National Government may remedy the defect within that period and
the Constituencies Development Fund Act shall stand invalidated at the
expiry of the twelve (12) months or may be earlier repealed whichever
comes first.

ln light of the foregoing, the High court on.20th February 2015, found that the
C.D.F. Act 2013 is unconstitutional and made the following;

5
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iv. Each part'y shall bear its own costs.

Following the Judgment, the National Assembly Select Committee on C.D.F.

and the C.D.F. Board held a two days retreat in Serena Hotel Mombasa

between l2th and 15th of March 2015. The following resolutions were arrived

at:

i. Appeal against the High Court ruling should continue. This shall be

executed once the Court dispenses off with the application for extension

of time.
ii. The C.D.F. Board and other respondents to apply to the High Court for

an extension of the one year suspension of unconstitutionality and ask for

a minimum of four years. The ruling is scheduled to be delivered on 17th

December, 2015

iii. Re-enactment of a new C.D.F. Act aligned to the Constitution of Kenya

2010.

iv. That a Working Group be established to spearhead the Process of

drafting the new Bill(s).

v. Constitutional amendment- working group to advice on whether a

constitutional amendment is required to anchor the C'D'F' in the

Constitution to permanently insulate it against future legal challenge.

vi. The National Assembly to debate and pass a poliry statement anchoring

the objectives of C.D.F. into the national budget during debate on

Budget Poliry statement and the national budget - this shall be based on

the role the C.D.F. plays in terms of spurring development and

guaranteeing the social and economic rights of citizens.

vii. Publicize the negative implications of the judgment against c.D-F. and

mobilize all constituents to agitate for the retention of C.D-F- in its

current or even imProved form.

2.1 MEMORANDUM OF OBJECTS AND REASONS OF THE BILL

The principal purpose of this Bill is to provide for the establishment and

administration of the National Government Constituencies Development Fund

and recognise the constituency as a platform for identification, performance and

implementation of national government functions. The Bill also seeks to facilitate

the performance and implementation of national government functions in all

parts of the country pursuant to Article 6(3) of the Constitution. The Bill further

6
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seeks to provide a legislative and policy framework pursuant to Article 21

(2) of the Constitution for the progressive realisation of the economic and social

rights guaranteed under Article 43 of the Constitution.

PART I of the Bill contains preliminary provisions

PART Il of the Bill seeks to establish the National Covernment Constituencies
Development Fund as a national government fund consisting of monies of an

amount of not less than 2.5o/o (two and half per centum) of all the national
government's share of revenue as divided by the annual Division of Revenue Act
enacted pursuant to Article 218 of the Constitution.

PART lll of the Bill seeks to establish the National Covernment Constituencies
Development Fund Board and outlines amonS other things the membership of
the Board, functions of the Board and the process of removal of members of the
Board.

PART lV of the Bill contains provisions relating to nature of the projects to be

undertaken in constituencies by providing that projects under this Act shall be

only in respect of works and services falling within the functions of the national

Sovernment under the Constitution.

PARTV of the Bill provides foithe modalities and mechanisms of submission and
approval of projects and proposes among other things the budget ceiling for each
constituenry to be three quarters of the amount specified in clause 4(l) divided
equally among all constituencies and an amount equal to a quarter of the
amount specified in clause 4(1) divided by the national poverty index multiptied
by the constituenry poverty index.

PART Vl of the Bill contains provisions relating to implementation of projects and
in particular provides that projects under the Act shall be implemented by the
project management committee in each case, with the assistance of the relevant
department of Government and all payments through cheques or otherwise to be
processed and effected in accordance with government regulations for the time
being in force. This part also contains provisions relating to procurement of
servicerarrd-works,--recordofreceiptrand dislrurvementrand-fhe-Bfablis'hrnentof
the Constituenry Account and the Bank Account of the Fund.

PART VII of the Bill contains provisions relating to the establishment of the
National Government Constituenry Development Fund Committees for every

7
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constituency and Provides for the composition of the committee and their

qualifications mode of selection and ,tqui"'"nts for approval by the National

Assembly. lt also provides for the making of regulations by the in respect to the

selection of members, convening of the first meeting of members after an

election, removal of members from the committee and engagement of staff by

The cabinet secretary for the time being responsible for matters relating to

national economic planning and development is given Powers under clause 52(1)

of the Bill to make regulations for better carrying into effect the provisions of this

the committee.

PART Vlll of the Bill contains provisions relating to the establishment of the

National Assembly Select Committee on the National Government Constituencies

Development Fund to oversee the policy framework and legislative matters

that may arise in relation to the Fund and to continually review the framework

set out for the efficient delivery of development Programmes financed through

the Fund.

PART tX of the Bill contains miscellaneous provisions'

PART X of the Bill contains provisions on delegated powers' The Bill once

enactedshallconferontheCabinetSecretarytheauthorityonthe
recommendation of the Board, to make provisions having force of law in Kenya

in terms of Article 94(6) of the Constitution of Kenya' 2010'

Act.

PART Xl of the Billcontains transitional provisions'

TheFirstScheduletotheBilloutlinesthestructureoftheConstituencyProjects
Submission form.

TheSecondScheduletotheBilloutlinesthestructureoftheProjectDescription
Form

The Third schedure to the Bill outlines the structure of the project Re allocation

Form.

TheFourthScheduletotheBillcontainsprovisionsrelatingtotheconductofthe
business and affairs of the Board'

8
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Statement on delegation of legislative po\rrers and limitation of fundarnental
rights and freedoms

The Bill delegates legislative power subject to the limitations set out in clause 53
but does not limit fundamental rights and freedoms.

Statement on whether the Bill concerns county govemments
The Bill'does not concern county governrnents in terms of Article 110 of the
Constitution.

Statement on financial implications of the Bill
The enactment of this Bill shall not occasion additional expenditure of public
funds.

3.0 PUBLIC PARTICIPATION IN THE CONSIDERATION OF THE
BILL

The committee invited the public to give their comments on the bill pursuant to
Afticle 118 (1) (b) of the Constitution which provides that, "Parliament shail
facilitate public participation and involvement in the legislative and other
business of the Parliament and its Committeet."

Further, Stahding Order 127 (3) provides that " The Depanmental Committee to
which a bill b committed shall facilitate public participation and shall take into
account the views and recommendations of the public when the Committee
makes its report to the House"

The National Government Constituencies Development Fund Bill, 2O15, having
been read a first time on 22"d October, 20.15 stood committed to the Select
Comrnittee on Constituencies Development Fund for consideration and
thereafter to make a report to the House.

Pursuant to Article 118 (1) (b) of the Constitution and Standing Order 127 (3), the
Committee invited interested members of the public to submit any
representations they may have on The National Government Constituencies
Development Fund Bill, 2015 to the office of the Clerk of the National Assembly.
The advertisement was placed in the local dailies on Thursday 12th November,
zaT5: ThE deadline foT -su5-mission of MemoranZa -.was lWeanerday lg*
November, 2015 at 17oo hours. (Refer to Annex 2 for a copy of the
adveftisement).

KNA: Report of the Select Committee on Constituencies Development Fund on the National
Government Constituencies Development Fund Bill, 20 ls
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3.lcoMMlTTEEslfilNGSWITHSTAKEHoLDERS

3.1.1 SUBMISSIONS BY THE CONSTITUENCIES DEVELOPMENT

FUND (C.D.F.) BOARD

3.1.1.1 OBSERVATIONS BY THE C.D.F. BOAR'D

Clause 3 on the objects of the Bilt:

The court ruled that Section 3 0f the c.D.F. Act 2013 introduces conflict of roles

and threatens to violate the division of functions between the National and

County Governments.

ln view of the above, the C.D.F. Board noted that objects of the Fund are now

clearly provided for, hence eliminating ambiguity'

Clause 4 on the establishment of the Fund:

ln determining the applicable principles of public finance' the court held that the

constituency Development Fund is not a conditional grant to county

governments as envisaged under Article 2O2 (2) of the Constitution' The Court

held that the formula of C.D.F., being 2.5o/o of national revenue' upsets the

formula for equitable sharing of national revenue

Constitution.

provided under the

The Bill now clearly specifies that the Fund is drawn from the National

Government's share of revenue in accordance with the Division of Revenue Act

enactedpursuanttoArticle2lBoftheConstitution.

This provision serves to correct the view that C.D'F' Act introduces a third level

of Revenue sharing contrary to the constitution, as highlighted in the High court

ruling.
Clause 22 onthe nature of projects to be funded:

TheCourtheldthepositionthattheprovisionsoftheActconflictedwiththe
division of functions as envisaged in the Constitution' 

i0
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Projects funded through The National Covernment Constituencies Developrnent
Fund (N.6.C.D.F.) Bill, 2015 will be community based in order to ensure that the
benefits are available to a widespread cross-section of the inhabitants of a

particular area, and unlike the previous case, will only be in respect of works and
services falling under the functions of the National Government as provided for
in the Constitution under the Fourth Schedule.

Clause 41 on the establishment of the National Government Constituencies
Development Fund Committee:

The Court held that the involvement of the Members of Parliament in the C.D.F.
implementation violates the core principle of separation of powers.

The membership of this committee therefore excludes the Member of the
National Assembly (MP) in line with the Court's finding that the ex-officio
membership of the MP amounted to exercising of an executive function in
conflict with the Constitution. ln addition, the MP has no role in the
appointment of members of the National C,overnment Constituenry Fund
Committee in the new Bill.

Clause 53 on delegation of legislative powers and limitation of fundamental
rights and freedoms:

The Bill empoweru ih. go"rd to make Regulations subject to the limitations set

out in the said clause, but does not limit fundamental rights and freedoms.

Statement on whether the Bill concerns County Governments:

The Bill does not concern County Governments in terms of Article 1'10 of the
constitution, as it is exclusively focused on National C,overnment Functions.

Financial implications of the Bill:

The Bill retains allocation to the Fund at a minimum of 2.5o/o of the National
Government Share of the National Revenue. The Bill therefore does not occasion
additional financial Burden on the exchequer.

Post-Publication lnputs on the Bill
The Board presented proposals for further amendments to the Bill. The
presentation was mainly informed by the need to align the Bill with the
Mwongozo Code for State Corporations, other pertinent Statutes and the court
ruling.

KNA: Report of the SelectCommittee on Constituencies Development Fund on the National
Government Constituencies Development Fund Bill, 20 l5
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3.1.1.2 Proposed Amendrnents by the C'D'F' Board

clause 10 (1) that provides that opening of bank accounts to be approved by the

Board:

The Board proposed the Amendments to that clause to ensure that opening of

the account is approved by the National Trealury in accordance with the Public

Finance Management Act.

Rationale of the Amendment is that Public Finance Management Act reigns

supreme on financial matters over any other statute, hence it prevails in case of a

conflict with anY Act

clause 10(6) that provides that constituenry funds balances at the end of the

financial year be returned to the Board Fund Account'

The Board proposed that clause 10(6) be Amended to ensure that all monies to

remain in the constituency account at the end of the financial year, consistent

with the Practice in C.D'F'

Clausellonsignatoriestothebankaccountofthefund:

The Board proposed that clause i1(3) be amended to provide that the signing

instructionsshallbesuchthatthesignatureoftheChiefExecutiveofficer(c.E.o.)
to be mandatory on all payment cheques/instruments intended for actual release

ofmoneyfromtheFund,plusanyoneoftheotherthreesignatories.

The rationale of the proposed amendments is to conform to the provisions of the

existing electronic disbursement system that entails only two levels of approval

(c.E.o. and one Director). Further, the amendment will minimise bureaucratic

red tape in disbursement in order to facilitate timely and efficient disbursement of

funds to every constituenry, consistent with the provision of Clause 14(a) of the

Bin

clause 13 on composition of the board (which unlike the current Act does not

include the AttorneY 6eneral)

The Board proposed that the Bill be amended to include the Attorney General or

his designated Alternate as a member of the Board' The rationale is that the

t2
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Attorney General has hitherto played a crucial role since the Board plays a Quasi-
judicial role in complaint resolution. Further, the inclusion will not result in
increasing the size of the Board membership beyond the Mwongozo guidelines.

Clause 14 on functions of the Board:

The Board proposed amendments to this clause by inserting the following
additional sub clauses as functions of the Board

d Receive and address complaints that may arise from implementation of
this Act;

h) Encourage best practices in the implementation of projects.

Rationale of the proposed inclusions is to align the functions of the Board in
Clause 14 to the provisions of clause 52 of the Bill. lt is further meant to
encourage continuous learning among constituencies by demonstrating best
practices to encourage continuous improvement in the implementation of the
Act.

Clause 18 on appointment of the C.E.O.:

The Board proposEd that SeZtion 18(2) to be-amended by enhancing working
experience needed for one to be appointed C.E.O. from five years to ten years
and to have served in senior management position for a period of at least five
years.

Fufther, the Board proposed that Section 18(4) be amended to provide for three
years tenure of office for the C.E.O.

Rationale for the proposed amendments is to ensure that a person with necessary
experience is recruited as C.E.O,

Clause 45 on exclusion of personal awards:

The Board proposed amendments to Section 45(2) to enhance the ceiling of
allocation to edUEetion b_UfSary__-Scheme5.__ m6ck examinations, continuous-
assessment tests and funding of social security programrnes from 25o/o to 35o/o.

KNA: Reporc of the Select Committee on Constituencies Development Fund on the National
Government Constituencies Development Fund Bill, 20 ls
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The rationale is to provide for greater focus on education as a National

Government function and to cater for social security proSrammes' which is a

newly proposed project type under C'D'F'

Clause 52 on disPute resolution:

The Board proposed that the clause be amended at Sub Clause 52(4) to provide

that parties to the dispute shall be allowed to petition the Cabinet Secretary

directly in the case whereby they disagree with the Board's decision on their

dispute, yet they are unable to jointly agree on the appointment of an arbitrator'

paragraph 5(2) under the Fourth Schedule on authentication of the seal usage by

board members:

The Board proposed amendment of the sub-clause to provide that authentication

of the seal be done by the C.E.O.& witnessed by the Corporation Secretary and

the Board to ratifY such usage'

Rationale of the amendment is that the Board does not get involved in day-to-

day operations, hence cannot effectively be involved in authorisation of usage of

the seal without adversely affecting expeditious execution of its Programmes'

Transitional clause:

The Board proposed that this Clause be amended to save the current

constituenry Development Fund committees (c'D'F'Cs) to ensure that they do

not lapse with purrug. of the Bill, which would have adverse effects on

implementation of Projects'

The proposed insertion will provide for current C'D'F'Cs to terminate upon

appointment of a new committee . (Refer to Annex 3 for a coPy of the

Memorandum)

3.1.2 SUBMISSION BY THE MINISTRY OF DEVOLUTION AND

PIANNIN6

3.1.2.1 OBSERVATIONS BY THE MINISTRY

The ministry noted that the National Government Constituencies Development

Fund Bill 2015 had been prepared at the Backdrop of the High Court ruling on

14
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2Oth February,2015, that declared the Constituencies Development Fund (C.D.F.)

Act 20] 3 unconstitutional.

Subsequent to the High Court Judgment, the Board in liaison with the National
Assernbly Select Comrnittee (NASC) on C.D.F. embarked on remedial measures

aimed at addressing the issues raised. Among the said mearures was legislative

redress whereby the Board filed an appeal in Court against the Judgement, and

also sought High Court review of the orders by extending the time granted by

the court beyond twelve (12) months to afford stakeholders ample tirne to
complete on-going projects. The matters are still pending before the respective

coutts.

On the other hand, the Board kick-started the process of re-enacting the C.D.F.

Act, through a widely consultative process, which culminated in a Draft C.D.F.

Bill 2Ol5 that was presented to the Ministry and the C.D.F. Committee of the

National Assernbly.

The Bill seeks to change the name of the Fund by clearly specifying that it is an

initiative focused on National Government functions. lt is also notable that the
Bill specifically addresses many other aspects of the High Court ruling through
the following provisions:-

Clause 3 on the objects of the Act:
The objects of the Fund are now clearly provided for, hence eliminating
ambiguity as highlighted in the ruling of the Court.

Clause 4 on the establishment of the Fund:

It is now clearly specified that the Fund is drawn from the National
Government's share of revenue in accordance with the Division of Revenue Act

enacted pursuant to Article 218 of the Constitution. That provision serves to
correct the view that C.D.F- Act introduces a third level of Revenue Sharing

contrary to the constitution, as highlighted in the High court ruling.

Clause 22 on the nature of projects to be funded:

Projects funded through N.C,.C.D.F. Bill, 2015 will be community based in order
-fo Enfure fhEfThe b-e-neflti-Ele availab-lE-to -a widesp=read Zross-iect-ion of the
inhabitants of a particular area, and unlike the previous case, will only be in
respect of works and services falling under the functions of the National
Government as provided for in the Constitution.

KNA: Report of the Select Commiftee on Constkuencies Development Fund on tlre National
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Clause 41 on the establishment of the National Government Constituencies

Development Fund Committee:

The membership of this committee now excludes the Member of the National

Assembly (MP) in line with the Court's finding that the ex-officio membership of

the Mp amounted to exercising of an executive function in conflict with the

Constitution. ln addition, the MP has no role in the appointment of members of

the National 6overnment Constituency Fund Committee in the new Bill'

Clause 53 on delegation of legislative powers and limitation of fundamental

rights and freedoms:

The Bill empowers the Board to make Regulations subiect to the limitations set

out in the said clause, but does not limit fundamental rights and freedoms.

Statement on whether the Bill concerns County Governments:

The ministry noted that thebill does not concern County Governments in terms

of Article 11O of the constitution, as it is exclusively focused on National

Covernment Functions.

Financial implications of the Bill

The Bill retains allocation to the Fund at a minimum of 2.50/o of the National

Government Share of the National Revenue. The Bill therefore does not

occasion additional financial Burden on the exchequer'

3.1.2.2 Proposed amendments by the Ministry

The Ministry largely concurred with the Board's proposals as they will enhance

the management of the Fund. ln addition the Ministry made the following

proposals to Clauses in the Bill:-

Clause 2O on the staff of the board:

The Bill in sub-clause 2O(2) provides that:

"the officer of the Board shall administratively report to the Constituency

Committee."

This sub clause is intended to streamline the operations of the Committees at the

Constituency level in relation to the officers of the Board seconded to each

ConstituencY.
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However, it is important to take into account that the Officer of the Board

defined in Clause 2 of the Bill as an officer of the Board appointed under Clause

20 enjoys a contractual relationship of employment between himself/herself and

the Board. Further Clause 20 vests on the Board the power to appoint such

officers and staff as may be necessary for the proper management of the Fund

and discharge of the functions of the Board. It is therefore important that the
jurisdiction to determine the employees' terms and conditions of service rests on

the Board, and this is in line with the Employment Act which is the primary
legislation on matters employment.

ln order to ensure harmonious working relationship between the Comrnittee
and the officer of the Board, that Clause 20(2) be amended to provide that:

" the Constituency Commiffee shall be involved in the annual appraisal of
the officer of the Board seconded to the constituency, based on a tool to be

developed by the Board."

This will serve to streamline the administrative working relationship between the

officer of the Board and the C.D.F.Cs as envisioned in the Bill while taking
cognisance of the legislation in place on employment matters.

Clause 21 on Finances of the board:
The Bill in sub clause 21(1) proposes that the Board's Annual Budget be

approved by the National Assembly Committee on C.D.F. We note that this is a

change from the current status where the approval of the Annual Budget of the

Board is by the Cabinet Secretary.

While taking due cognisance of the key role of National Assembly in Budgeting
process, it's also important to note that Section 11 of the State Corporations Act
requires State Corporations to submit their annual estimates to their respective

Ministries and the National Treasury for any particular financial year.

ln order to conform to pertinent statutes on approval of State corporations
Budgets, proposed that Clause 21 be amended to provide for the approval of
the &oard's budget by the Ministry with the - coricurrence of th-E-'lxl-ational

Assembly Select Committee on C.D.F. lf adopted, the Clause would therefore
provide as follows:-

KNA: Report of the Select Committee on Constituencies Development Fund on the National
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"The expenditure for the running the Board and related purposes shall be

set aside at the beginning of the financial year and not more than five per

centum of the total allocation to the Fund in the financial year may be used for

this purpose, the annuat budget of which shall be approved by the Cabinet

Secretary with the concurrence of the National Assembly Select Committee"

(Refer to A'nnex 4 for a coPy of the Memorandum)

3.1.3 SUBMISSION BY THE INSTITUTE FOR SOCIAL

ACCOUNTABILITY [r. l.S.A.)

About T.l-5.A.

The lnstitute for Social Accountability [nSA) is a civil society organization

committed towards the achievement of sound policy and good governance in

local development, to uplift livelihoods of, especially, the poor and marginalized

in Kenya. TISA has been operational since March 2008, and is a locally registered

Trust that has engaged with various relevant state and non-state actors in the

quest to promote effective local Sovernance in Kenya'

The National Assembly had prepared the National Government Constituency

Development Fund Bill, 2015 and invited public submissions on the same through

a newspaper notice on Thursday i2th November 2015 seeking submissions by

Wednesday 1Sth November 2015.

TISA noted that the period for submission of views was far too short' The

memorandum was informed by the issues raised during meeting with the Select

ParliamentaryCommittee on Tuesday 17th November 2015.

The bill has made a great attempt to redress the weaknesses in the present C-D'F.

Act. However TISA noted there are challenges and gaps in the bill and this

memorandum seeks to address.

3.1.3.1 Co-ordination of the fund
The tegislature should not create parallel bureaucracies for the implementation of

national government functions. This is because; the principles of integrated

governance on which our devolution system is based on is to ensure, "that the

work of government impacts the totality of the lives of the citizens in an

integrated way." lntegrated governance means to create structures and systems

that serve the purpose of ensuring effective and cost effective service to improve

the quality of life of the people living in Kenya.
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By using the term constituency, the bill contravenes the court ruling, which

held the constituency'is not a unit of development. lt should use the term

sub-county.

P.F.M. s24 provides that the cabinet secretary finance can establish a
national fund. S2O7 of the PFM guidelines gives conditions for the same.

At present the bill does not meet these requirements.

The National Government Coordination Act establishes the County
Commissioners for purposes of coordination of national
governmentfunctions. The bill fails to adequately integrate with this

structure.

The Education Act, Police Service Act and other national statues assign

national government functional responsibilities to respective statutory
bodies at the county level such as the County Education Board, County
Policing Authorities' and so forth. The bill fails to integrate the fund with
these existing structures.

a

3.1.3.2 Objectives of the Constituenry Development Fund
C.D.F. has emerged as a very popular fund because it gives citizen a direct role in
their development. lt has also been effective in redressing deficits in local

infrastrucLure development. The original objectives of the C.D.F. should not be

lost in the revised bill. The bill should provide citizens a direct say in decision

making in the fund. lt should decentralize decision making to the lowest level of
the fund. The design of the fund should ensure the community drives project

selection, implementation and monitoring. The bill should be clear in its

funclional roles.

3.1.3.3 T.A.P. (l'ransparency, Accountability and Public participation)
The bill should make adequate provision for Transparenry, Accountability and

Public participation. The bill needs to provide for proactive disclosure of
inforrnation, citizen oversight mechanisms through social audits, oversight forums

by the member of national assembly.

3.1.3.4 Broader poliry questions
Whereas the fund proposes to support national functions, it does not specify the
areas of need. For instance there is already a Security integrated lnfrastructure

-' fun+ 5€+{+P--i@-tt4l'f-fi+anee-housirtg; -off,€e btraek- an&-oth'er
installations for the National Police Service and other Uniformed Officers.

Through this the National Youth Service (NYS) will construct '15,000 housing

units for the National Police Service in 2015/16.
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There is need for a policy note (pFM regulations2oT) to identify specificfunding

gaPs

Byisolating,thenewfundtonationalgovernmentfunctionsthereisalsoa
possibility that county Sovernment functions will suffer due to inadequate

coverage. There is required a policy note for the fund that should provide an

analysis of present development spending to ensure all devolved functions

receive equitable support. (Refer to Annex 5 for a coPy of the Memorandum)

3.1.4 SUBMISSION BY THE CENTRE FOR ENHANCING
-OEI,aOCRACY 

AND GOOD GOVERNANCE

About the lnstitution

The centre for Enhancing Democracy and Good Governance (cED6G) is a grass

rootcivilsocietyorganizationthatworkstoemPowervulnerableand
marginalized citizens to claim their rights in local development and governance

processes. CEDG6 has been in operation since the year 2001 and legally exists as

a Non-Governmental organisation. The head office is in Nakuru Town' Nakuru

county. The programme work of the organization covers mainly the mid rift

valleyregioni'e.Nakuru,Baringo,ElgeyoMarakwet,WestPokot'Laikipiaand
Kericho Counties.

3.1.4.1 Public finance principles on sharing of revenue

PFMAct2ol2Sedion24providesthatthecabinetsecretaryfinancecanestablish
a national fund. Section 2o7 of the pFM guidelines gives conditions for the same'

AtpresenttheC.D.F.bill20l5doesnotmeettheserequirements.

The composition of National Government c'D'F' committee (Part Vll Sec 41)

does not reflect the sectoral representation of National government function at

the county/sub county level to inform appropriate and effecting allocation of

resourcebasedonexistingdevelopmentindicatorsinreferencetodecentralized
functions assigned to the national government e'g' education' national

security,registration of birlhs and deaths among others'

The proposed structure lacks in technical experlise to inform professional decision

making in prioritization, budgeting and implementation of projects to be

supported under the Fund. Furthermore the bill does not provide for strong

rt of the Select Committee n Constituencies Development Fund on the National
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linkages with the national budget process thus increasing a potential for
duplication and low utility of project implemented under thefund.

Recent studies have shown that C.D.F. has constructed numerous health and
education infrastructurewithout prior consultation of the line ministries leading to
increased pressure for staff and equipment and recurrent expenditure.

Recommendation: that the National Government C.D.F. committee (Part Vtl Sec

4l) take the form of the County Budget and Economic Forum where there will be
representation of both national government officials and equivalent number of
non-state/citizen groups to facilitate participatory planning and allocation of
resources while providing a social accountability mechanism.

3.1.4.2 Division of functions as provided in the Constitution

Whereas the C.D.F. bill 2015 has confined itself to the National government
function, Schedule 4 part I of the COK 2010 largely assigns the national
government function related to poliry formulation and planning. ln addition
county governments have been assigned function related to largely service
delivery. The National Government Coordination Act establishes the County
Commissioners for purposes of coordination of national government functions.
The C.D.F. bill fails to adequjrtely integrate with thls structure.

Whereas the fund proposer Jo_ Luppon national functions it does not specify the
areas of need. For instance there is already a Security lntegrated lnfrastructure
Fund set up in 2015/16 which will finance the housing, office blocks and other
installations for the National Police Service and other Uniformed Officers.
Through this the National Youth Service (NYS) will construct 15,000 housing
units for theNational Police Service in 2015/16. There is need for a policy note
(PFM regulations 2O7) to identify specific funding gaps.

Recommendation: the C.D.F. bill 2015 should seek to integrate its operation with
the National Government Coordination Act. Refer to National 6overnment
Coordination Act section 3, 4, 14(5) and l7 and other mechanisms for financing
National government infrastructural projects at the county level.

3.1.4.3 Separation of powers - the role of the Member of the-- NEIionafassemEl-y
The C.D.F. bill 2015 Section 41(2) provides for two persons nominated by the
constituency office. lt therefore follows that the constituency office is a

parliamentary arm and therefore has no business participating in the executive
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role anticipated in the functions of National Government C'D'F' committee (Part

Vll Sec 41).

(Refer to Annex 6 br a cory of the Memonndum)
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4.O RECOMMENDATIONS

The Committee upon consideration of Memorandum and consultations with
various stakeholders wishes to move the following amendments;

Clause 3 of the Bill be amended as follows:
(a) paragraph (h) by deleting the words "deliberate on and resolve

issues of concern to the people as provided for under Article 95(2)
of the Constitution" and substituting therefor the words "exercise
oversight over the performance of specified national government
functions at the constituenry level as provided for under Article 95
of the Constitution."

(b) by deleting paragraph (k).

Further, the following additional objectives be included;

a) provide a framework for citizen led development to assist the
national government in planning and prioritizing the use of its
resources;

b) create a harmonious relationship between citizens and the national
government and its ofticers in local development;

c) provide a platform for citizeh participatlon in service delivery; and
d) Build local accountability and transparenry in the use of resources.

2. Clause 6 (1) be amended by deleting the words "with the concurrence of'
and substitute therefor the words "with the approval of'.

3' Clause 8 (4) and (5) be redrafted as separate clauses each and should
accommodate all projects and not just emergencies.

4. Clause 10 (1) be amended to ensure that opening of bank accountsbe
approved by the National Treasury in accordance with the Public Finance
Management Act.

5. Clause lO (5) be amended to ensure that all monies to remain in the
constituency account at the end of the financial year, consistent with the
practice in C.D.F.

9. Claule_11 (!]_qg_amended by _dgt3t!ry_.!t,e word "thrqg" and su_bstituting
therefor the word "t\A,,o". Clause 11 (3) be amended by deleting the word
"t\^/o" and substituting therefor the word "one" and further by deleting
the word "three".and substituting therefor the word "one".

KNA: Report of the Select Commiftee on ConsUtuencies Development Fund on the National
Government Constituencies Development Fund Bill, 20 ls

23



7. Clause l3 beamended to include the Attorney General or his designated

Alternate as a member of the Board. Further, Clause 13 (c) be amended to

include persons qualified in matters relating to education and security.

8. Clause 14 be amended by inserting the following additional Sub Clauses as

functions of the Board;

g. Receive and address complaints that may arise from

implementation of this Act;

h. Encourage best practices in the implementation of projects'

g. Clause 17 (1)(a) be amended by deleting the words "including a

contravention of Chapter Six". Further Clause 17 be amended by inserting

the following new Sub Clause "(f) engaging in politics".

10. Clause 17 (4) be amended to provide for the Committee's deliberations on

the petition before suspension by the Cabinet Secretary.

1.1. Clause l8 be amended by enhancing working experience needed for one

to be appointed Chief Executive Officer from five years to ten years and

to have served in senior management position for a period of at least five

years. Further, that Section 1B(4) to be amended to provide for a three

years tenure of office for the C.E.O.

12. Clause 20 to provide that the officer of the Board shall administratively

report to the Constituency Committee. Further, the Clause be amended to
provide that the Constituency Committee shall be involved in the annual

appraisal of the officer of the Board seconded to the constituency, based

on a tool to be developed by the Board.
.13. 

Clause 2l be amended to provide that the expenditure for the running of

the Board and related purposes shall be set aside at the beginning of the

financial year and not more than five per centum of the total allocation to

the Fund in the financial year may be used for this Purpose, the annual

budget of which shall be approved by the Cabinet Secretary with the

concurrence of the National fusembly Select Committee.

14. Clause 22 be amended by inserting a new paragraph "(c) subject to

Paragraphs (a) and (b) include economic empowerment projects".

15. Clause 25 (3) be amended by deleting the words "Chairman of the

Constituency Committee to the Board after approval by the Constituency

Committee for that Constituenry" and substitute therefor the words

"Constituency Committee to the Board'.

16. Clause 26 (2) be amended by deleting the words "the Chairman of the

Constituency Development Fund" and substitute therefor the word
"Constituency".
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17. Clause 34 be amended to provide for mechanisms for appointrnent and

removal of Project Management Committees.

18. Clause 41 (2) (a) be amended by deleting the words "at the constituenry

as may be designated by the Cabinet Secretary or an alternate" and

substituting therefore with the words "responsible for co-ordination of

National Government functions". Further Clause 41 (2) (b) be amended by

deleting the word "t\ /o" and substituting therefor the word three" Further

Clause 41 (2) (c)be arnended by deleting the word "tll,,o" and substituting

therefor the word three".
19. "Clause 41 (8) be amended by deleting the words "irrespective of a term of

Parliament" and substituting therefore the words "on the appointrnent of a new

ConsLituenry Committee". Further the Clause be amended to provide for the

appointment of the Chairperson and Vice Chairperson of the Constituenry

Committee.

2O.Clause 42be amended by deleting Paragraphs (c) and (d).

2.l. Clause 45 be amended by redrafting the marginal note to refled the

substance of the text and to further provide for two independent

provisions.

22.Clause 52be amended at Sub Clause 52(4) to provide that parties to the

dispute be allowed to petition the Cabinet Secretary directly in the case

whereby they disagree with the C.D.F. Board's decision on their dispute,

yet they are unable to jointly agree on the appointment of an arbitrator.

23.The Bill be amended by introducing a new clause to provide for a Citizen

Oversight Committee to be convened by the Member of the National

Assembly and to further provide for monitoring of projects.

24.Transition Clauses be amended to provide for the saving for the current

Constituenry Development Fund Committee pending the making of
Regulations by the Board.
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5,0 ANNEXURE

Annex 1 Minutes of Adoption, Attendance Register

Annex 2 Advertisement inviting for Submission of Memoranda

Annex 3 Memorandum by the C.D.F. Board

Annex 4 Memorandum by the Ministry of Devolution and

Planning

Annex 5 Memorandum by The lnstitute for Social Accountability

Annex 5 Memorandum by the Centre for Enhancing Democracy
and Good Governance
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DEVELOPMENT FUND HELD ON TUESDAY. 24TH NOVEMBER, 2015 AT 9TH FLOOR

BOARD HARAMBEE HOUSE. 11:OO A.M.

PRESENT

1. Hon. Moses Lessonet, MP
2. Hon. Esther 6athogo, MP
3. Hon. Raphael Letimalo, MP
4. Hon. Mohamed Haji, MP
5. Hon. Gideon Ochanda, MP
6. Hon. Kyengo Katatha Maweu, MP
7. Hon. Yusuf Chanzu, MP
8. Hon. Silas Tiren, MP
9. Hon. Elijah Mosomi Moindi, MP
10. Hon. Benson Mbai ltwiku, MP
1'1. Hon. David Wafula, MP
12. Hon. Kamoti Mwamkale, MP
13. Hon. Abdikadir Ore, MP
14. Hon. Joseph Ndiege, MP

ABSENT APOLOGY

Hon. John Lodepe Nakara, MP
Hon. Maina Kamanda, MP
Hon. Mohamed Abass, MP
Hon. George P. Kaluma, MP
Hon. Eng. Nicolas Gumbo, MP

Chairperson
Vice - Chairperson

1.

2
3

4
5

tN ATTEN DANCE NATION ASSEMBLY

First Clerk Assistant
Principal Legal Counsel
Research Officer

1,

2

3

Ahmad Kadhi
Dennis Abisai
Sharon Cherono -

MIN NO. 1 PRELIMINARIES

The Chairperson called the meeting to order at ll:.l5 a.m. The sitting commenced with a

word of prayer.

llPage



MINUTE NO. lOI/2015: N
BI 5

The Chairperson invited members to consider the report of the Committee on the
National Covernment Constituencies Development Fund (N.G.C.D.F.) Bill, 2015.

Members recalled that they had conclusively deliberated on the report at the previous
sitting of the Committee.

However it was proposed that Recommendation l9 read as follows;

"Clause 41 (8) be amended by deleting the words "irrespective of a term of
Parliament" and substituting therefore the words "on the appointment of a new
Constituenry Committee". Further the Clause be amended to provide for the
appointment of the Chairperson and Vice Chairperson of the Constituency Committee.

The Report of the Committee Consideration of the National Government Constituencies
Development Fund was adopted having been proposed by the Hon. Raphael Letimalo,
M.P. and seconded by the Hon. Benson Mbai, M.P.

MINUTE NO. lO2l2015: ADJOURNEMENT

There being no other business, the meeting was adjourhed at twenty minutes past twelve
noon to Tuesday ln December at 10.00 am.

SIGNATURE

Chairperson

.f{f, 0.nv )r19,t
DATE.
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The Board noted the following on the Bill:-

1.1.1. Clause 3 on the objects of the Act:

The objects of the Fund are now clearly proi'ided for, hence eliminating ambigtxty as

tr-ighlighted in the ruling of the Court.

1.1.2. Clause 4 on+he establishment of the Fund:

It is now clearly specified that the Fund is drawn from the National Govennment's share of

revenue in accordance with the DMsion of Revenue Act enacted pursuant to Article 21'8 of the

Constitution.

This provision serves to correct ttre view that CDF Act introduces a thttd level of Revenue

Sharing contrary to the constitution, as highlighted in the High court ruling.

1.1 .3. Clause ZZ on the nature of projects to be fixrded:

It is noted that Projects funded through NG-CDF will be cornrnunity based in order to ensure

tlrat the benefits a::e avallable to a widespread cross-section of the inhabita.nts of a paft:ra;J:at

area, and unlike the prerrious case, '*,i11 only be in respect of works and services falling ander

the functions of the National Government as provided for in the Constitation.

This is an rmportant provision in an effort to compiy u,ith the ruling of the High court.

7.L.4. Clarue 41 on the establishment of the National Government Constituencies

Derrelopment f\rnd Committee:

The membership of this cornmittee now excludes the A4ember of the National Assembly (MP)

in li:re with the Court's finding that the ex-officio membership of the AdP amounted to

exercising of an executive function in conflict with the Constitution. in addition, the A4P has no

role in the appointment of members of the National Gotrernrnent Constituency Pund Committee

in the new Bil1.

1.1.5. Clause 53 on delegation of legislative powers andlimltatton of fundamental

rights and freedoms:

The Bill empowers the Board to make Regulations subject to the limitations set out in the said

clause, but does not limit fundamentai rights and freedoms.

Tltis is excellent and in line with the constitution.

1.2. Statement on whether the Bill concems Count5'Governments:

We note that the Bill does not concern County Governments in terms of Article 110 of the

constitution, as it is exclusively focused on National Government Functions.

I
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1.3. Financial implications of the Bill:

It is noted that the BiIl retains aiiocation to the Fund at a minimum of Z.S% of the National
Government Share of the National Revenue. The Bill therefore does not occasion additional
financid Burden on *re exchequer.

2.2 Post-Rrblication Ilrputs on the Bill

The Board presented proposals for further amendments to the Bi11. The presentation was
mainly informed by the need to align the Bill with the Mwongozo Code for State Corporations,
other pertinent Stafutes andthe court ruling.

The proposed Amendments which were deliberated and agreedupon by the participants may
be summarised as follows: -

a) clause 6(2\ on authentication of the seal usage by board members:

The Board proposed amendment of the sub-clause to provide that authentication of the seal be
done by the CEO & wihressed by the Corporation Secretary and the Board to ratify such usage.

Rationaie of the amendment is that the Board does not get i:rvolved in day-to-day operations,
hence carmot effectively be invoived in authorisation of usage of the seal without adversely
affecti:rg expeditious execution of its programmes.

b) Clause 10 (1) thatprovidesttntopeningof bankaccorurtstobe approvedbyflrenoar&

The Board proposed the Amendments to that clause to ensure that opening of the account is
approvedby the National Treasury rn accordance with the Public Finance Management Act.

Rationale of the Amendment is that Public Finance Management Act reigns supreme on
financial matters over any other siatute, hence it prevails in case of a conflict with any Act.

c) Clause 1o(6) that provides that Constituency funds balances at the end of the furancial
vear be returned to the Board Ftnd Accor.urt.

The Board proposed that Clause 10(6) be Amended to ensure that all monies to remai:r in the
constituency account at the end of the financialyear, consistent with the practice in CDF.

d)

The Board proposed that Clause 11(3) be amended to providethat the Signing instructioru
shall be such that the signatur.e of the Chief Executive Officer (CEO) to be mand,ztory on all

sl



I

t

payment cheques/instruments intended for acttal release of money from the Fund, plus any

one of the three signatories.

The ration ale of the proposed amendments is to conform to the provisions of the existing

electronic disbursement system that entuls onJl' two levels of apptoval (CEo and one

Director). further, the amendment wili minimise bttreaucrattc ted tape rn disbursement in

order to facilitate timely and efficient disbursement of funds to every constituency, consistent

with the provision of Clause 14(a) of the 8i11.

e) C1ause 14 on functions of the Board:

The Board proposed. amendments to this clause by inserti:rg the follou,ing additional sub

clauses as functions of the Board:

g.) Receive and address cornplaints that may arise from implementation of

this Act;

h.) Encourage best practices in the implementation of projects.

Rationale of the proposed inclusions is to align the functions of the Board in Clause 14 to the

provisions of clause SZ of. the Bi1l. It is further mea:rt to encourage continuous learning alnong

Lonstitgencies by demonsfrating best practices to encourage continuous improvement in the

implementation of the Act.

f) Ctrause 19 on composition of the board (which r.urlike fhe crrrrent Act does not include

the Attorney General.

The Board proposed that the Bill be amendedto include the Attorney General or his designated

Alternate as a member of the Board. The rationale is that the Attorney General has hitherto

played, a cracial role since the Board plays a Quasi-judicial role i:r complaint resolution.

i*th"r, the inclusion will not result in increasing the size of the Board membership beyond

the Mwongozo guideiines.

d Clause L8 on appointnent of the CEO:

Tlre Board proposed that Section 1,8Q) to be amended by enhancing working experience

need.ed for one to be appornted CEO fiom five years to ten years and to have served in senior

mz;nagement position for a period of at ieast fir'e years'

Further, the Board proposed that Section 18(4) to be emended to provide for a three year"s

tenure of office for the CEO.

Rationale for the proposed amendments is to erlsure that a person with necessary experience is

recruited as CEO.

6l
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h) C1ause 45 on exclusion of personal awards:

Ttre Board proposed amendments to Section 4O(Z) to enhance the ceiling of allocation to
education bursary schemes, mock examinations, continuoru zusessment tests and funding of
social security programmes from ZSo/o to SS%.

The rationale is to provide for greater focus on education as a National Govenrment function
and to catf for Social Securify proSrarnmes, which is a newiy proposed project tylre under
CDF.

1) Clause 52 on dispute resolution:

The Board proposed that theclause be amended at Sub Clause SZ( )to provid.e that parties to
the dispute shall be allowed to petition the Cabinet Secretary directly in the case wher"eby they
disagree with the Board's decision on their dispute, yet they are unable to jointly a*e on thl
appoinknent of an arbrtrator.

The rationale is to propose amendments to the Bili.

, Transitional clausq

The Board proposed that this Clause be amended to -save the current Constituency
Development Fund Committees (CDFC) to ensure that thgy do not lapse with passage of thl
Bill, which would hav€ adverse effects on implementation of projects.

The proposed insertion will provide for current CDFCs to terrnjnate upon appointment of a
new committee.

7
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THE PRESEDENIEY

$4n[sEsTRY o}F DEVO)E=UTI@N ANID PLANqINING

C@MMEB{T'F\Rv oru rHE e@[{srrrt'JE[NcrEs DEVEL@PMENT FUNE tsnLL' 20L5

1" [sntnoduact[ose

tr "3." The mlnistry notes that the National Government constituencies

Developmunt runj Bilt 2015 has been prepared at the Backdrop of the

High Court rufing'o#Ollenrua ry, 2AL5, that declared the Constituencies

Developrnent Fund (CDF) nct lOr: unconstittltionat' The basis of the

o That the process through which the cDF (Amendment Act) 2013 was

enacted *u, no*"d in dat the Senate was not involved;

' That the Act in substance, violated the doctrine of separatiol of powers;

o That there was infringement of powers- and functions of the county

governilents in that thl Act implies that CDF can flnance projects falling

under Devolved functions iont*ry to the provisions of the foutth

Schedule of the Constitution; and

oThattheCDFActoffendstheprinciplesofpublicfinanceanddivision
of revenue provided under the Constitution'

S..2.Basedonthesepremises,theHighCourtorderedasfollows:

. That the cDF Act 2013 is unconstitutional, hence invalid;

. That order of invalidity is suspended for a.period of L2 months;

, That ouring 
'tn. -putioo 

of suspension, the National Government may

remedy tn6 defects in the Act'by way of Amendnrent or repeal of the

CDF Act, in which case the orders would tapse'

n"3, Subsequent to the High court Judgment, t!r9 Board in liaison with the

t\ational nssemnty se-lect conrmitiee (NASC) on cDF 
. 
embarked on

rer-rredial measures aimed at aJdressing the issues raised' Among the said

measures *ur-i.giJitio" redress whJreby the Board filed an appeal in

court against the Judgement, and also sought High court review of the

declaration was: -

L

e-



D

$l'Ceis Lrlt elienciing ihe tiine grente,J i:1, che cuuit be1,;1;'6 ulvei're (lf i

rnonths to ailLrd Stal<.rrholders ample iiir,re to cornplete ot^r-goi''rg projectt{.
The rnafcers ate stili perrding beiore the lespeci:lr.ie ccrurts.

On the other hai'rci, the Bcard l<icl<-staiiecl ihe process oi're-enacting the
CDF Act, through a widely consultative processr vrrhich culminatecl in a
Draft CDF Bill 2015 that nras presented to tlie Ministry and the CDF
Cornnrittee of the Nlational Assembly by August 2015.

2" The Natlonail Govenmumemt Coorst0tuemcfies Deveflopmemt Furad BEil[ z@ts

2"n. Based on the Draft subrnitted by the Board, the National Assembly
published the National Government Constituencies Development Fund
(NG-CDF) Bi[ 201s.

2"2' We note that the Bill seeks to change the Name of the Fund by clearly
specifying that it is an initiative focused on National Government functions.
It is also notable that the Bilt specifically addresses rnany other aspects of
the High Court ruling through the following provisions:-

2.2.n" Cflause 3 om the ohSects of the Act:

The objects of the Fund are flow clearly provided for, hence elirninating
ambiguity as highlighted in the ruling of the Court.

2"2.2. Clause 4 om the estab0fis0ameunt of the Fumd:

It is now clearly specified that the Fund is drawn from the National
Government's share of revenue in accordance with the Division of
Revenue Act enacted pursuant to Article 218 of the constitution.

VVe observe that this provision serues to correct the view that cDF Act
introduces a third level of Revenue Sharing contrary to the constitution,
as highlighted in the High court ruling.

2"2"3. eflause 22 an the matune of'pnojects to he fuemded:

trt is noted that Projects funded through NG-CDF will be community based
in-order to enstnethatthe benefits-are-av-aitable-to-a-wi-d.espread cross-
section of the inhabitants of a particular area, and unlike the previous
case, witl only be in respect of works and services falling under the
functions of the National Government as provided for in the Constitution.

2



2.4. Ffiotamcfia[ fintapflficatfions of the B[[[:

ItisnotedthattheBiltretainsallocationtotheFundatarninimumof
,.So/oof the t\ational cou**"nt snare"or ttre rvational Revenue' The Bill

therefore does not o.#J. .JJiti"nar financiar Burden on the exchequer'

3. Fost-puh[Bcation fimputs om ttae hE[B

I am inforrned that upon pubtication of the said Bi*, the cDF Board organised a

ioint retreat witn 
-the' 

Nat'ronui'-nir"*bry SebJcommittee frorn 2-3'd November

2015, during *nitn the goard presented p'opo'ut'for further amendments to the

Bilr. The presentation was *.ilivi"r"i*"0 p,i1Ti" neeo to align rhe tsitt with the

Mwongoz" i;Fior state c"rpt*t,"ns, other- p.rtinunt Statutes and the court

This in our rliew is an irnpori:airt proltision

i'uling o'i the t''ligtr court'

in an e'ifort to cotrrply witl, il'le

?"2,4,"e[ause4Loj[ntheestahfl[shmtenttotl.Lhehsaiiio,mal
Gove nm rirl e mt Co' ut J[fitun e mci es u'eve [op' nta e mt F u ut d Cor mnntt fittee :

Themenrber.shipofthiscognmitteenowexcit-tdesthet'4enrberofthe
Nationar Assembry (Mp) in tine witt-'cne-i:o*tt findirrg that the e>r-officio

membership of ilie'l/|p ,*ornted i; "il"isng 
of an e><ecutive function in

conflicr with rhe tonsr*ution. r.'ii3iti"", [hu MP has no role in the

aooointrnent of members of the National Government constituency Fund

iommittee in the new Bill'

2"2"5"C[ause 53 osr deflegatlom of Beg0sfiative p@wers and

ln*ntutnr* of furaOamemtafl nflghts amd fneedCIrms:

TheBillempowerstheBoardtornakeRegulationssubjecttothe
timitations =", oriin the said .taur"", #;;"t n6t timit fundamentat rights

and freedonrs

Government Functions'

This is good and in line with the constitution'

2"3. statermerat om wBnethen ttne B[$[ coulcerms coumty Govermmerlts:

WeslotethattheBilldoesrrotconcernCountyGovernmentsinterrnsof
Article 110 of the constitution, Js-ii i' exclusively focused on National

3
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The prcposeci Anrenclinerrts which r{iere ,cellherctecl and agreecl upor-r by i:hc=pat'ticipanls r'-rav l_re suminarisecl as iollow::: _

3,"tI" Sectiori 6i2] on auihentication of the seal usage by board members:

The Board proposed amendment of t-he sub-clause to provide thatauihentication of the sear. be done nv irre cEo & witnessed by thecorporation secretary and ihe Board to rltirv such usage.

Rationale of the amendment is that the Board does not get involved inday-to-day operations, hence cannot Lnectivety be-- jnvolved 
inauthorisation of usage of the seal vtrithout advers"rv lreaing expeditiousexecution of its programmes.

3"2" cflauauu lq (x) that pnovides that opemomg of bank accourats to heappnoved hy the Boand:

The Board proposed the Amendments to that clause to ensure thatopening of the account -is approved by the Nationa! Treasury inaccordance with the pubric Finance wtanagement Act.

Rationale of the Amendment is that Public Finance Managernent Act reignssupreme on financial rnatters over any other statute, h5nce it prevails incase of a conflict with any Act.

3'3" elause no-(6) that provides tltat Coms-tgt1.geurcy funds balamces atHre emd of' the fioramcia0 year u" net*nmed to the Boand FumdAccoumt"

The Board proposed that Clause 10(6) be Amended to ensure that allmonies to remain in the constituency'account at the end of the financiatyear, consistent with the practice in CDF.

3'4' C0ausse n n' om s[gmatonies to t0ne hamk accoq^,nt of the fusmd:

The Board proposed that Clause 11(3) be amended to provide that thesigning instructions shall be such tn.i dn. iijnutur. of the chief Executiveofficer (cEo) to be mandatorir on all piy*unt cheques/instruments
intended for actual release of rnoney from the Fund, pluas aoey one of thetfianee slgnatonies,

The iationile oJ the proposed amendments is to conform to the provisionsof the existing electronic disbursement system that entails only two levelsof approval (CEO and one Director). Further, the amend

4
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l:rureattcratic red iape in disbursen-rent in orciei: tc fucilitate timely anci

e'fficient clisbursement of funcls io eiretT constiiuenry' consistent rryith tlre

provision of Claurse 14ia) *i'Lhe Bill'

3,5, Cflause n;8' olt funatfiorrits ro'f the tsoand:

The Board proposecl amerrdrnents to this clause by inserting the following

additional sub clauses as 'functions of tl're tsoard:

g.)Receiveandaddresscomplaintsthatmayarisefrom
imPlementation of this Act;

h.)Encouragebestpracticesintheirnplementationofprojects.

Rationale of the proposed inclusions is to align the functions of the Board

in Clause L4 tothe provision= oi.fuuse 52 oflhe Bill' nt is fufther rneant to

encourage .onti^u"rs learnirij i*ong constituencies by demonstrating

best practices to un.orr5g. contlnuous improvement in the

imPlementation of the Act'

3"6. Cfiausse s,3 om a@rTlposfrt[om of the hoand (whfictt um[lke t[te cunn'emt

Act does no-t [mc[ude the Attormey GemeraB)"

The Board proposed that the Bill be amended to include the Attorney

GeneralorhisdesignatedAlternateasamemberoftheBoard.The
rationale is that the Attorn"v cu*l lu: hitherto played a crucial role

since the Board plays a quasi-irOiiiat role. in complaint resolution' Further'

the inclusion will not result in in.r"asing the size of the tsoard membership

beYond the Mwongazo guidelines'

3"7. C[ause tB om appolmtmeuat of the CE@:

TheBoardproposedthatsectionls(2)tobeamendedbyenhancing
working experience needed for one to be appointed cEo from five years to

ten years and to have served in senior management position for a period

of at least five Years.

Further,theBoardproposedthatSection.lE(a)tobeemendedtoprovide
for a three years tenure of office for the CEO'

R.ationale for the proposed amendments is to ensure that a person with

necessary experience is recruited as CEO'

3"E" efiause 45 om exc[ustom of persona[ awands:

5
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Tire B,:ard prrrposeC arnenclri-rents to Se,;i-ion q5(?.1to enirance Uie ceilingo'f aliocat1orr to eclucatiorr bursaiy scherires, irrocl< e_:lan lnu6onr,continuous assessritent tests and .iunding oi. soci; securi.Ly prcgr3rnmes'irom 25o./c [o -iSorii.

The rationale- is to provide for greater focus on eclucation as a l{ationalGol'ernment function and to cat6r for Socia! secuiit), prograrnmes, whichis a newly proposed project type under CDF.

3.9. C0ause SZ ora olispute nesoilnatflomi:

The Board proposed that the ctause be amended at sub Claus e 5zg) toprovide that parties to the dispute shalt be alroweolt p"tition the cabinetSecretary directly in the case whereby they aisigiel with the Board,sdecision on their di1P.ute, yet they are unable to joinuy agree on theappointment of an arbitrator.

The rationare is to propose amendments to the Birt.

3.n0" llnamsfit0omafi clauase:

The Board proposed that this clause be arnended to save the currentconstituency Development Fund committees (GDFC) to ensure that theydo not lapse with passage qf the Bill, which would r,are aoverse effects onimplementation of projects.

The proposed insertion will provide for current cDFCs to terminate uponappointment of a new committee.

4I. Momlstny's nmput ora the tstflfl

The Ministry largely concurs with..the Board's proposals as they will enhance themanagement of the Fund. In addition the Minisiry would like to make the followingproposals to Clauses in the Bill:-

4"n. Cfiause 2@ on the staff of,tfiae hoand;

The Bill in sub-clause 20(2) provides that:

- lThe officer of Jh€ Board shail -administratively report to the
Constituency Committee.,,

5
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The Institute for Social Accountability

Speaking Points Presentation to CDF select committe

Monday, November 16' 2015

ABOUT TISA

The lnstitute for social Accountabilify (TISA) is a civil society organization committed towards the achievement

of sound poricy and good govemance in iocal deveropment, to uplift rivelihoods of, especially, the poor and

marginarized in Kenya. TISA has been operationar since March zo0g, and is a locally registered rrust that has

engaged with various relevant state and non-state actors in the quest to promote effective local governance in

Kenya.

Key Questions on the National Government constitueucy Development Fund 2015 bill

The ruling on petition 170 of 2013 declared the cDF unconstitutional and the act invalid' It gave the national

government 12 months to align the fund with the constitution, failure to which it would be declared invalid' The

following were the grounds'on which the court declared cDF unconstitutional

a) cDF offends the principles of public frnance in the allocation of fiinds from revenue raised

nationallY.

b) CDF violates the division of powers and functions

c) CDF offends the doctrine of separation of porrers

d) CDF creates a parailel structure and fails to respect the structures of the county goverrEent

e)TheprocessofenactmentfailedtoprovideforSenateinput

In this regard the National Assembry has prepared the National Government constituency Deveiopment Fund

B*r, 2015. we note that tbe biil has made a great attempt to redress the weaknesses i:r the present cDF Ac.

However we note there are charenges ana gaps in the biu and this memorandum seeks to address these' we have

framed this memorandum around key constitutionai questions'

1. Is it constitutional?

1(a)Doestlrcbtllrespectpublicfinanceprinciplesonsharingofrevenue?Yes.

l (b) Does it respect tlte divtsion of functions as provided in the constitutionz It makes a strong attempt but fails

I

1,

to do so il some cases'



l(c)Does it safeguard the separation of powers especiatly with respect to the role of the member of the national
assembly? It makes a stong attempt but there are still aspects that need to be steamlined.

l(d)Does it respect the administrative structures of development established under the national and county
governments? The legislature should not create paratlel bureaucracies for the implementation of national
government functions. This is because; the principles of integrated govemance on which our devolution system is
based on is to ensure, "that the work of government impacts the totality of the iives of the citizens ia an integrated
way."l Integrated governance means to create stuctures and systems that serve the purpose of ensuring effective
and cost-effective service to improve the quality of iife of the people living in Kenya.

By using the term constituency the bill contravenes the court ruling which held the constituency is not a
unit of development. It should use ttre term sub-county.
PFM s24 provides that the cabinet secretary finance caa establish a national fund. 3207 of the pFM
guidelines gives conditions for the same. At present the btll does not meet these requirements.
The National Government Coordination Act establishes the County Commissioners for purposes of
coordination of national government functions. The bill fails to adequately integrate with this structure.
The Education Ac! Police Service Act and other national statues assign national government functional
responsibilities to respective statutory bodies at the county level such as the County Education Board,
County Policing Authorities' aad so forth. The bill fails to integrate the fund with these existing
structures.

2. Objectives of the Constituency Development Fund

CDF has emerged as a very popular fund because it gives citizen a direct role in their development. It has also
been effective il redressing deficits in local infrastmcture development. The original objectives of the CDF
should not be lost in the revised bill.

Za)Does the bilt provide citizens a d,irect sry in decision making in the fund.? Does it decentralke decision
making to the lowest level of the fund? Does the design of the fund ensure the community drtves project
selection, implementation and monitoring? No, We make detailed recommendations on this in the next section.

' The bill fails to provide a representation in the National Board

' The bill fails to provide citizen say in composition of the Sub-couuty. The idea of the national board and
pariiament vetting sub-county citizen nominees is inimical to the philosophy of Articles 174 3,4 of the
constitution. The bill needs to provide for a full fledged commuuity development fremework.

' Decisions of the sub-county committee need to be approved by the board., undermining the authority of
the board. we make a detailed proposal for a community development framework.

2b) Does the bill provide for the support of local infrastructural development?

The bill is ambiguous in the functions it seeks to support. We make suggestions on this.

3 TAP (Trausparency, Accountability and public participation)

1 Dept of Public service and Administration (2003) "The Machinery of Government- structure and functions of government,,
Retrieved from <http://www.dpsa.g ov.za/ dpsazg/documents/lkm/mog.pdf>

a

a

a

a
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Does the biil malce adequate provision for Transparency, Accountability and Public participation? No' The bill

needs to provide for proactive disclosure of information, citizen oversight mechanisms tlrough social audits,

oversight forums by the member of national assembly'

3 a) P ublic P articiP ation

The bill needs to foster a culture of collective action and mutual support to solve problems within a community' It

will help local residents and stakeholder groups

i. Define their national development priorities

ii. Assist the NG in planning and prioritizing the use of their Iesources

iii. Discuss and decide rpoo th" mbrt 
"fr""tiie 

and efficient ways to achieve their development priorities

iv. Participate in service delivery
v. Build lccal accountabiiity and transparency in the use of resources

vi. Create a harmonious relationship between citizens and the NG and its officers

vii. Establish ways of funding their development plans, at a group and iadividual level

jb) Guiding principles of conzmunity lead development

i. participation by the public shali be based on inclusivity a:rd volunteerism;

ii. Members elected to represent communities shall meet standards required by chapter 6 of the constitution;

iii. The process of identiiring, prioritizinB, and implementing projects must be driven by the community

rather than government or state off,tcers

iv. The responsibilities of selecting members to serve in communities must adhere to the ideals of democracy

and inclusivitY'
v. The role of government should be restricted to technical and advisory tasks.

vi. The process shall employ proactive i:rformation disclosure and effective communication means inciuding

the use of iCT;

3c) Rote of Proiect Maftagement committees should be captured in the bill
project Management coJnittees (pMC) xrs eemmittees ippointed by the members of a cornmunity to o'i'ersee

imptementation of a particutar project. Existing structures such as school comloittees may, wiil sen/e as PMCs for

school projects. seif-organized pMCs may also be allowed to oversee projects whose proposals they deveioped'

project Malagement committees shall be trained on mechanisms of redress and oversight tools parlicularly

procurement monitoring and social audits.

The functions of the PMC include:

i. Monitoring of project implementation
ii. Reporting of progress to the monitori:rg group

iii. Representation at site meetings

iv. Supervisionofcontractors
v. Supervision of procurement process

vi. Review ofprojects as fit for purpose

vii. Development of community ownership and sustainabiiity strategy

3
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3d) Sub-county Committees: Nomination to the sub-county committees should be based on bottom up model oforganizing' criteria approved by communities and through the use of sub-county vetting panels.

4. Transparency & Accountability

Access to inforuration is a fundamental right as recognised under Article 35 of the constitution of Keny42010' Nationai govemment as well as county governments are required to ensure aad facilitate theenjoyment of this right by civilians.
The bill shall provide for:

Access to project lists, fund reports and other information to citizens upon demand
Use more iCT through the website, social medi4 SMS, twitter, etc.
Establish notice boards in areas accessibie to the citizens.
communication shall be tailored to meet the needs of persons with disabilities, older members of the societyand the less educated residents
Ensure all projects have development project site announcements.

4a) Procurement transparency

There shall be a robust discloswe regime by the procuring entities. To begi:r with, the procuring entities shallprepare a procurement plan indicating procurement ';melines, requirements, special conditions, budgets, etc.These plans shall be made available to the public. Additionally key procurement i::formation shall be madeavailable to tle public including

l.
ii.

lt1.

iv.
v.

t,i.
vii.

Bill of quantiries for the project
List of tenderers indicating:

' Full name and description of the tenderer
' The tenderers' postal and physical add.resss, telephone number and other contact detailsTender notice

Tender opening register
Tender Cornmittee minutes
Techn ic,al evaluation report
Final contact

4b) Citizen Oversight of County performance Forums

The MNA shall convene at least four oversight Forums every year. During this forum citizens shall:
./ Receive fund implementation reports from the chair./ Give their views on the implementation of the fund

'/ Make reco*mendation for the better implementation of the fund
The vieu's of the citizens shall be made under thl protection ofthe privileges of the county assembly. No one maybe sanctioned 'for giv-iag views at tbe oversight meeting. A proFer notice for the forum muit ue gven it liast l?days before the forum.

4



' Does the biil make adequate provisions for transition ? No'

. The b*r should provide for the disbandment of the present cDF board, in iight of the Auditor General

remarks that 30 constituencies are not abre to account for over 200 m*rion after the cDF expenditure

audit;
. we also note that the cDF Board is also not properly constituted as the chief Executive offrcer is

hording office in an acting "up""irr. 
Further an zudit ,"port prepare! by the Auditor General's office in

2013 raised substantive queries about the frnancial probity of the cEo;

. we can for a nationwide sociar audit of all cDF pro;ects to generate an informed transition report'

Reporrs of the sociar audit to be shared with tl" irlito, General and EACC for investigation and

prosecution tion implementation plans for those.projects to be

' IH.:::*,ft';."ffi:L5]:"1;;' *fft[ffi"0*iu'"' *a '"ro 
them ror remediar action

6. Broader PoIicY questions

is the fund aligned to principles of public furance on equitabie development? whereas the frrnd proposes to

support nationar fi:nctions it does *, ,r""rr, the areas.of need. For instance there is already a secr:rity integrated

Infrastruct*re Fund set up j\ zorsr';wii financ. tu" uo*iog, office bloclcs and other installations for the

National police service and other uniformed offrcers. il;a is the National Youth service QrrYS) win

construct 15,000 housing units for the Nationar police s"rri"" ir-zotslto. There is need for a poiicy note (PFM

;fff:n;Tl:i*"ffi1lT:1""#u#"ffi;,,p"1:* there is arso a possibiiitv that countv government

functions will suffer due to inadequate- coverage. rn" pou.y note for the trnd should pro'ide aa analysis of

Presentdevelopmentspending.o"o,*"alidevo-lvedfunctionsreceiveequitablesupporl

5. Transition mechanisms

For firrther i::formation, please contact us at

P.O. Box 48353 -00100 Nairobi

Tel:+25420 4443676

w$^il.tisa.or'ke

t
t
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