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PREFACE

Establishment of the Committee

The Standing Committee on Land, Environment and Natural Resources is established under the
standing order 212(3) of the Senate Standing Orders. The mandate and the functions of the
committee are set out under the Second Schedule to the Senate Standing Orders to consider all
matters relating to lands and settlement, housing, environment, forestry, wildlife, mining, water
resource management and development.

Membership of the Committee
The Committee is comprised of the following members:-

1. Sen. Mwangi Paul Githiomi, M.P. - Chairperson

2. Sen. Prengei Victor, M.P. - Vice Chairperson
3. Sen. George Khaniri, MGH, M.P. - Member

4. Sen. Godana Hargura, M.P. - Member

5. Sen. Ndwiga Peter Njeru, EGH, M.P. - Member

6. Sen. Halake Abshiro, M.P. - Member

7. Sen. Boy Issa Juma, M.P. - Member

8. Sen. (Arch.) Slyvia Kasanga, M.P. - Member

9. Sen. Mwaruma Johnes, M.P. - Member

Mr. Speaker,

The Physical Planning Bill, National Assembly Bills No. 34 of 2017 seeks to provide for the
planning, use, regulation and development of land as it seeks to give effect to Article 66 of the
Constitution which provides for regulation of land use and property as follows—
(1) The State may regulate the use of any land, or any interest in or right over any land,
in the interest of defence, public safety, public order, public morality, public health, or
land use planning.
(2) Parliament shall enact legislation ensuring that investments in property benefit local
communities and their economies.

The Bill also seeks to repeal the Physical Planning Act, No. 6 of 1996.

S —
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s

The Committee considered the Bill at length, conducted public participation and deliberated on
the numerous submissions received. Based on the deliberations and public participation, the
Committee will present a raft of amendments with the view of strengthening the provisions of

the Bill for consideration by this House.

Acknowledgement

The Committee wishes to thank the Offices of the Speaker and the Clerk of the Senate as well as
the Secretariat comprised of Mr. Victor Bett, Mr. Mitchell Otoro and Mr. Ahmed Odhowa for
the support extended to it in the conduct of the public hearings and in fulfilling its mandate.
Further it wishes to thank stakeholders who made both written and oral submissions such as the
Ministry of Lands and Physical Planning, the Ministry of Transport, Infrastructure, Housing and
Urban Development, the National Land Commission, the National Environment Management
Authority, the Kenya Wildlife Service, the National Construction Authority, the Architectural
Association of Kenya, the Town and County Planners Association of Kenya, the Kenya Institute

of Planners, the Institute for Social Accountability and the Institution of Surveyors of Kenya.

Mr. Speaker,
It is now my pleasant duty, pursuant to Standing Order 137, to present a Report of the Standing

Committee on Land, Environment and Natural Resources on the Physical Planning Bill, National

Assembly Bills No. 34 of 2017.

SEN. MWANGI PAUL GITHIOMI, MP
CHAIRPERSON
STANDING COMMITTEE ON LAND, ENVIRONMENT AND NATURAL
RESOURCES

-
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CHAPTER ONE

INTRODUCTION

1.0 Background
The Physical Planning Bill, National Assembly Bills No. 34 of 2017 is sponsored by, Sen.

Kipchumba Murkomen, the Senate Majority Leader. It seeks to give effect to Article 66 of the

Constitution which provides for regulation of land use and property as follows—

(1) The State may regulate the use of any land, or any interest in or right over any land,
in the interest of defence, public safety, public order, public morality, public health, or

land use planning.

(2) Parliament shall enact legislation ensuring that investments in property benefit local

communities and their economies.

The object of the Bill is to provide for the planning, use, regulation and development of land.

The Bill seeks to repeal the Physical Planning Act, No. 6 of 1996.

The Bill was published on 18" September, 2017, considered and passed by the National
Assembly with amendments on 3 May, 2018. It was read a First Time before the Senate on 16™
May, 2018, and thereafter stood committed, pursuant to standing order 134(1) of the Senate
Standing Orders, to the Standing Committee on Land, Environment and Natural Resources for
facilitation of public participation. Subsequently, the Committee, pursuant to Article 118(1)(b) of
the Constitution and standing order 134 (5), invited submissions from members of the public on
the Bill via an advertisement on the Standard Newspaper and the Daily Nation Newspapers.(See

annex [ copy of the advert)
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1.1  The Object of the Bill
The object of the Bill is to provide for the planning, use, regulation and development of land, in

the process repealing the Physical Planning Act, No. 6 of 1996. The Bill seeks to give effect to
Article 66 of the Constitution which provides for regulation of land use and property as

follows—

(1) The State may regulate the use of any land, or any interest in or right over any land,
in the interest of defence, public safety, public order, public morality, public health, or

land use planning.

(2) Parliament shall enact legislation ensuring that investments in property benefit local

communities and their economies.

1.2  Overview of the Bill
The Bill provides as follows-

1.2.1 Qbjects of the Bill
The main object of the Bill is to make provisions for—
(a) preparation and implementation of physical plans at all levels of government;
(b) administration and management of physical planning in Kenya;
(¢) procedures and standards for development, control and regulation of physical
planning and land use;
(d) control and regulation of land use and physical planning;
(e) the co-ordination of physical planning between by county governments;
(f) dispute resolution with respect to physical planning; and
(g) the functions of and the relationship between planning authorities.

1.2.2 Physical Planning Institutions
The Bill provides the following institutions with various functions in the implementation of its

provisions:

I.  National Physical Planning Consultative Forum
The Bill establishes the National Physical Planning Consultative Forum to be chaired by the
Cabinet Secretary responsible for physical planning and includes members of both the National
and county governments.
The main purpose of the Forum is to—

(a) provide a platform for consultation on national physical development;

e ]
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(b) promote effective co-ordination and integration of physical development planning
and sector planning;

(c) advise on the mobilization of adequate resources for preparation and
implementation of physical development and strategies; and

(d) advise on strategic physical development projects of national, inter-county,

county or transnational importance.

II.  National Land Commission
The Bill provides that the National Land Commission shall—

(a) in line with Article 67(2)(h) of the Constitution, have a monitoring and oversight
role over physical planning in Kenya;

(b) prepare, publish and publicise reports on the status of land use planning in Kenya;

(c) develop a monitoring framework and formulate oversight parameters relating to
physical planning; and

(d) encourage the use of traditional dispute resolutions mechanisms in land use

planning.

III.  Cabinet Secretary
The Bill provides that the Cabinet Secretary responsible for physical planning shall—
(a) formulate a national policy on physical planning;
(b) issue policy statements, guidelines and circulars on aspects of physical planning;
(c) approve national physical development plans; and

(d) co-ordinate the national and county levels of planning.

IV.  County Executive Committee
The Bill provides that the County Executive Committee member responsible for physical
planning in each county shall—
(a) formulate county policy on physical planning;
(b) monitor and oversee technical physical planning functions at county level; and

(c) promote the integration of county physical planning functions and sectoral

planning levels.

R S T B S P S T S e T W ¥ T N T e it ST DN T A USRI, 7SS ST SR s T
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V.  Other Physical Planning Offices
The Bill also establishes the office of the National Director of Physical Planning whose key
function is to advise the national government on strategic planning matters that impact on the
whole country. At county levels, the Bill establishes the office of the County Director of
Physical Planning and confers on it the role of advising county governments on physical

planning matters.

1.2.3 Physical Development Plans

I.  National Physical Development Plan
The Bill provides for the formulation of the National Physical Development Plan by the Cabinet
Secretary responsible for physical planning and the National Director of Physical Planning. The
Plan is meant to define strategic policies for the determination of general direction and trends of
physical and sectoral development in Kenya and to provide a framework for the use and
development of land. It is meant to cover an implementation period of twenty years but may be
reviewed after ten years or on need basis. The Bill prescribes the objects of the Plan, the
procedure with respect to its formulation, its contents, its approval process, including approval
by Parliament, and its implementation.
II.  Inter-County Joint Physical Development Plan
The Bill also provides for the formulation of Inter-County Joint Physical Development Plans by
two or more counties. This Plan would be formulated by an Inter-County Joint Physical Planning
Development Committee comprising of county executive committee members responsible for
physical planning in each participating county and chaired by the National Director of Physical
Planning. The plan would be restricted to the participating counties and is meant to provide
common physical planning policies for the counties involved. It is also required to define its
scope and geographical area. The Bill requires the Plan to be published and for public
participation to carried out before its finalization. The Bill further requires the Plan to be
approved by the relevant County Assembly and the Cabinet Secretary and thereafter to be
adopted jointly by the governors of the respective counties.
III.  County Physical Development Plan
The Bill mandates each county government to prepare a County Physical Development Plan

every ten years. The Plan, which is required to be in conformity with the National Physical

L. —————————— ]
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Development Plan and any relevant Inter-County Physical Development Plan, shall, among
others, —
(a) provide an overall physical development framework for the county;
(b)  guide rural development and settlement;
(¢)  provide a basis for infrastructure and service delivery; and
(d) identify the proper zones for industrial, commercial, residential and social developments.
The Bill provides that public participation be undertaken on the Plan and that it be approved by
the respective county assembly before it is published and becomes operational.
IV.  Local Physical Development Plan
The Bill mandates county governments to prepare a Local Physical Development Plan for each
city, municipality, town or unclassified urban area within their respective counties. The Plan
would, among others, provide —
(a) for zoning, urban renewal or redevelopment;
(b) for the regulation of land use and land development;
(c) for the operationalisation of any Integrated City or Urban Development Plan; and
(d) a framework and guidelines on building and works development in the city,
municipality, urban area, or other smaller urban centres including local centres, and
market centres.
The Bill also requires public participation be undertaken on the Plan and that it be approved by

the respective county assembly before it is published and becomes operational.

Special Planning Area
The Bill gives county governments the power to declare a Special Planning Area where—
(a) the area has unique development and environmental potential or challenges;
(b) the area is suitable for intensive and special development activity;
(c) development of the area significantly affects the immediate locality;
(d) development in the area raises significant urban design and environmental challenges;
or
(e) the declaration is meant to guide implementation of strategic national projects or

guide the management of internally shared resources.

m
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All new developments or developments approved within six months of the declaration of a
Special Planning Area shall be suspended for a period of not more than two years or until a

physical development plan in respect of the area is approved.

1.2.4 Development Control

The Bill restricts the development of buildings and land generally, requiring developers to get
development permission from the relevant planning authority before undertaking any
development. It also makes it an offence to carry out development without obtaining
development permission. The offence is punishable by a fine of not more than Kshs. 500,000/=
or imprisonment for not more than 2 months or both. The Bill further provides the process of
application for development permission, stating that only the relevant qualified, registered and
licensed professional shall prepare application documents and that the application be reviewed
by all relevant authorities before approval. It also stipulates that all development permissions

lapse when development fails to commence three years from their issuance.

The Bill allows the planning authorities to levy fees for applications for development permission.
It also prohibits the issuance of licenses for the occupation, commercial or industrial use of any

building which does not have development permission.

The Bill also mandates the Cabinet Secretary responsible for physical planning to give policy
guidelines to public bodies pursuing projects of strategic national importance. It further allows
county governments to, in consultation with the Cabinet Secretary responsible for national
heritage and with just compensation to the affected owners, prohibits the demolition, alteration

or extension of a building of special architectural value or historic interest.

The Bill however exempts the requirement for development permission for national defense and

security developments and installations.

1.2.5 Enforcement

The Bill gives planning authorities the power to issue an enforcement notice to an owner,
occupier, agent or developer of a property whose development does not comply with the
provisions of the Bill on development permission.

e e
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1.2.6 Physical Planning Liaison Committees

The Bill establishes the following committees to hear appeals against the decisions of planning
authorities.

I.  National Physical Planning Liaison Committee

This Committee shall be established to advise the Cabinet Secretary responsible for physical
planning on broad physical planning policies, strategies and standards and to hear and determine
appeals against decisions of the national planning authority. It shall consist of—

(a) arepresentative of the National Land Commission;
(b) the Director of the National Environment Management Authority;
(c) the Director-General of the Water Resource Management Authority;
(d) the Director-General of the Kenya National Highways Authority;
(e) the Chairperson of the National Construction Authority or a representative;
(f) the Chief of the Kenya Defence Forces or a representative;
(g) arepresentative of the Council of Governors;
(h) a representative of the private sector;
(1) arepresentative of architects in Kenya;
(j) arepresentative of the Kenya Institute of Planners;
(k) a representative of the Institute of Surveyors of Kenya; and
(I) arepresentative of the Law Society of Kenya.

II.  County Physical Planning Liaison Committee

This Committee is established in each county to advise the county executive committee member
responsible for physical planning on broad physical planning policies, strategies and standards
and to hear and determine appeals against decisions of the respective county planning authority.
It shall consist of—

(a) arepresentative of the Law Society of Kenya who shall be the chairperson;
(b) a representative of the National Land Commission;
(c) arepresentative of the Kenya Institute of Planners;

(d) a representative of architects in Kenya;
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(e) arepresentative of the Institute of Surveyors of Kenya; and
(f) two members representing the respective county chamber of commerce.

1.2.7 Provisions on Delegated Powers
The Bill gives the Cabinet Secretary responsible for physical planning the power to make
regulations necessary for the operationalisation of the Bill.

1.2.8 Miscellaneous Provisions

I.  Repeal clause
The Bill repeals the Physical Planning Act, 1996.
II.  Transitional provisions

The Bill also provides that approvals for developments granted under the Physical Planning Act,
1996 shall be deemed to be approvals under the Bill once enacted, provided that the subject
development does not fail to begin 24 months after the commencement of the Act. Similarly,
applications for development under the current law shall be deemed to be applications under the
Bill once enacted.

ITI.  Pending disputes

The Bill finally provides that all disputes pending before the establishment of the national and
county liaison committees shall heard and determined by Environment and Land Court.

1.2.9 Schedules
The Bill also contains four Schedules as follows—

1. the First Schedule which provides the procedure of appointment of members of the National
Physical Development Consultative Forum;

2. the Second Schedule which provides the contents of the National, Inter-County and County
Physical Development Plans;

3. the Third Schedule which provides the contents of the Local Physical Development Plans;
and

4. the Fourth Schedule which prescribes the matters which may be dealt with under
development control and considerations to be made before granting development permission.

1.3  Consequences of the Bill
The Bill repeals the Physical Planning Act, 1996 and devolves some aspects of physical planning

from the national level to the county levels in line with the Fourth Schedule to the Constitution.
It also generally aligns the law on physical planning with the Constitution and other existing

legislation.

e ———
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CHAPTER TWO

PUBLIC PARTICIPATION

2.0 Attendance by Stakeholders
The Committee, pursuant to Article 118 of the Constitution and standing order 134 (5), invited

submissions from members of the public on the Bill via an advertisement on the Daily Nation
Newspaper and Standard Newspapers on 14" June, 2018. On 19™ and 21 June, 2018, the
Committee met at the Red Cross Building, Ground Floor, Nairobi and received views on the Bill

from stakeholders and members of the public. The Committee received oral and written

submissions from —

Ministry of Lands and Physical Planning (MoLPP);

Ministry of Transport, Infrastructure, Housing and Urban Development (MoTIHUD);
National Land Commission (NLC);

The National Environment Management Authority (NEMA);

Kenya Wildlife Service (KWS);

National Construction Authority (NCA);

Town Planners Chapter - Architectural Association of Kenya (TPCAAK));

Town and County Planners Association of Kenya (TCPAK);

o e ooy o B B =

Kenya Institute of Planners (KIP);
. The Institute for Social Accountability (TISA);

—
—_ O

. The Institution of Surveyors of Kenya (ISK);
. Daniel Githira (Physical Planner);
. Plan Onguso Malitinus Maina (MKIP);

—_ e e
B W

. Esther Atieno Were (Environmental Planner); and

—
W

. Yvonne Mathenge-Edward (Environmental Planner).
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2.1 Submissions from Stakeholders
The Committee received and considered the proposals from stakeholders on specific provisions

of the Bill as follows-

(D)

Preamble: Insertion of a preamble to the Bill

Proposal

Insert a Preamble as follows:

)

2)

3)

4)

)

6)

To bring into effect Article 66 of the Constitution of Kenya in respect of the States

mandate to regulate land use and interests in and rights over land and property;

To facilitate the attainment of the principles of the Land Policy as provided in Article 60
of the Constitution of Kenya;

To facilitate the monitoring and oversight function over land-use planning by the

National Land Commission as provided in Article 67 (2) (h) of the Constitution of Kenya
To facilitate the implementation of Article 68 of the Constitution of Kenya

Fourth Schedule Part 2 (8) of the Constitution of Kenya in respects of County

Governments functions and powers over County Planning and Development

To provide a robust, comprehensive and responsive system of planning, land use

regulation and regulations of investments in property.”

Response by Ministry of Lands and Physical Planning (MoLPP)

This is captured in Clause 3 of the Bill under Objects.

(2) Long title
Proposal 1

Delete the long title and substitute the same with the following:

“AN ACT of Parliament to give effect to Article 66, 68(b), 261 and the 5™ Schedule of the

constitution and make provision for the state to regulate the use of any land, or any interest in or

right over any land, in the interest of defence, public safety, public order, public morality, public

e ]
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health, or land use planning and ensure investments in properties benefit local communities and

their economies”

Rationale 1

To capture accurately the precise provisions and the letter and spirit of the Constitution.

Proposal 2
Delete the long title and substitute the same with the following:

“AN ACT of Parliament to effect article 66 and the fifth schedule of the constitution; to provide
for planning, land use planning, and development of land, interests in and rights over property,
and ensure that investments in property benefit local communities and their economies; and for

connected purposes”

Rationale 2

To reflect the full scope of Article 66 of the Constitution.

Proposal 3

Delete the long title and substitute the same with the following:

“AN ACT of Parliament to give effect to Article 66(1) of the Constitution to make provisions for

the planning, use, regulation and development of land and for connected purposes”

Rationale 3

Reason for legislation should be drawn from the Constitution.

MoLPP Response

The Bill gives effect to many provisions of the Constitution, including Articles 10, 60, 61, 66,
67, 68, 69, 186, 260, 261, the Bill of Rights, the Fourth and Fifth Schedule, related policies and

practice among others. Including all of them in the title will make the title too clumsy.

Proposal 4

Amend the long title to provide for all matters included in the Bill.

Rationale 4

The long title is very important and must encompass all matters included in the Bill.

B i e e e e e S e e T ]
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(3) Clause 1- Short title

Proposal 1
Delete the short title and substitute the same with the following:
“Land Use Planning and Property Regulation Act”
Rationale 1
The term “Land Use” is in line with the constitution whereas the term “Physical Planning” is not
at all provided for or recognised under the Constitution. “Physical Planning” is therefore causing
confusion and not in line with the letter and spirit of the Constitution.
Proposal 2
Delete the short title and substitute the same with the following:
“Planning and Land Use Regulation Act”
Rationale 2
To reflect the objects of land use planning as outlined in the Constitution (Article 66 and
Schedule 5 — Part V).
Proposal 3
Delete the short title and substitute the same with the following:
“The Physical Planning and Integrated Development Act”
Proposal 4
Delete the short title and substitute the same with the following:
“The Land Use Planning Act”
Rationale 4
1. The term has no reference in the Constitution and the title “Physical Planning Bill” is not
in line with Articles 66(1) and 67(2) (h), 68(b) and the Fourth and Fifth schedules of the

Constitution.

2. The title is inconsistent with the integrated planning framework envisaged under sections
104(2), 107-111 of the County Governments Act 2012 and sections 36-42 of the Urban
Areas and Cities Act 2011.

3. The National Land Policy at paragraphs 101-143, provides for “Land Use Planning” and

not “Physical Planning”

4. The sessional Paper No.1 of 2017 on National Land use policy provides a framework for

land use planning and not physical planning.

e ]
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5. The Constitution in Article 260 interprets “land” to include—
(a) the surface of the earth and the subsurface rock;
(b) any body of water on or under the surface;
(c) marine waters in the territorial sea and exclusive economic zone;
(d) natural resources completely contained on or under the surface; and
(e) the air space above the surface;
6) Sessional paper no. 3 of 2009 on the National Land policy para 104 & 105

The use and management of Land as the premier national resource cannot therefore be

adequately planned within the context of physical planning.
MoLPP Response

Physical Planning is an amalgam disciplines that involves the organisation of space. The use of
Land Use would be too limiting in scope and practice. Adopting the term “Planning” instead of

physical planning will result in the loss the spatial aspect of the discipline as the term ordinarily

refers to economic planning.

(4) The entire Bill

Proposal

Delete any reference to ‘physical planning’ and replace with ‘land use planning’ in the entire
Bill:

Rationale

To align the Bill to requirements Articles 2(3), 2(4), 60, 66, 67 (2h), 68 (b), 162 (2b) 260, 261,
Fourth Schedule Part 1/21 and Fifth Schedule of the Constitution.

MoLPP Response

Physical Planning is an amalgam disciplines that involves the organisation of space. The use of

Land Use would be too limiting in scope and practice.

m
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(5) Clause 2- Interpretation

Proposal 1
Amend the title from ‘interpretation’ to “definitions”.
Proposal 2
Amend the definition of the term ‘Cabinet Secretary’ to state as follows:
“Cabinet Secretary” means the Cabinet Secretary for the time being responsible for matters
related to land use planning;
Rationale 2
To comply with Articles 66, 67 (2a), 68 (b) and the 5™ schedule to the Constitution.
Proposal 2
Amend the definition of the term ‘building’ to exclude temporary and movable structures.
Rationale 3
To avoid bottlenecks in construction of small temporary structures including cowsheds, chicken
cages, temporary tents etc.
Proposal 4
Amend the definition of ‘development’ to state as follows:
“development” means any land administration processes, any building operations, any
engineering operations or mining operations in, on, under or over any land that have the eventual
effect of bringing about material change in the density and use of any land and/or buildings,
including;
1) any changes in the use of the land and/or buildings shall be deemed to constitute a

development, including-

(a) change of use of rural and urban land;

(b) subdivision of rural and/or urban land for purposes of intensifying its use;

(c) amalgamation of rural and/or urban land;

(d) change of the use of a building;

(e) extension of use of land or buildings;

(f) the construction and use of buildings on land within the curtilage of a building, for

any purpose incidental to the primary use of a building;
(g) the use and development of road reserves for purposes in addition to infrastructural

functions.

.. .
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2) any building operations upon, under or over any land, shall be deemed to constitute a
development, including-

(a) alterations of the surface structure of land following landscaping;

(b) mining operations;

(c) any civil works linked to infrastructure development;

(d) the carrying out of any works for the purpose of inspecting, repairing or renewing any
sewers, mains, pipes, cables or other apparatus, including the breaking open of any
street or other land for that purpose;

(e) erection of fences of perimeters of any land or property;

(f) construction of new buildings;

(g) the construction and use of any buildings or other land within the curtilage of a

dwelling house for any purpose incidental to the enjoyment of the dwelling house as

such;
(h) alterations to internal structure of buildings;
(i) alterations to the external appearance of buildings;
(j) display of any advertisement on land and/or buildings.

3) any deposit of refuse, scrap or waste materials on land and/or buildings is deemed to be a
change of use thereof, and consequently constitutes a development;

4) the holding of land for speculative purposes does not constitute use or development, but
such lands will, for the purposes of this Act, attract development charges and levies as if
they were developed in accordance to the operative plan for the area;

5) any other pfocesses or activities as the Director-general may from time to time determine;

6) the following operations or uses of land shall not be deemed, for the purposes of this Act,
to constitute a use or development for which a development permission is required-

(a) the carrying out for the maintenance, improvement or other alteration of any building
of works which-
(i) does not affect the structural design of a building;
(i) do not materially affect the external appearance of the building.
(b) the carrying out on land within the boundaries of a road by a local highway authority

of any works required for the maintenance or improvement of the road;
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(c) the use of any land for the purposes of agriculture or forestry (including afforestation)
and the use for any of those purposes of any building occupied together with land so
used.

7) any land administration processes, in so far as they anticipate change in intentions for the
use of the land, shall, for the purposes of this Act, constitute a process for which a
planning permission is required, and may include-

(a) allocation of unalienated public land;

(b) transfer of land ownership;

(c) conversion of land tenure from freehold to leasehold and vice-versa;

(d) renewal and/or extension of lease;

(e) processing of easements, way-leaves for provision of utility service infrastructure.

Rationale 4

To provide clarity for purposes of effective enforcement of development control provisions of
the Bill.

Proposal 5

Amend the definition of the term ‘development’ to state as follows:

“development” means—

(a) the making of any material change in the use or density of any buildings or land or the
subdivision of any land which for the purpose of this Act is classified as Class “A”
development; and

(b) the erection of such buildings or works and the carrying out of such building operations,
as the Cabinet Secretary may from time to time determine, which for the purposes of this
Act is classified as Class “B” development: Provided that—

(i) the carrying out of works for the maintenance or improvement or other
alteration, of or addition to, any building where such alteration or addition does not
exceed 10 per cent of the floor area of the building measured on the date this Act
becomes applicable to the area in which that building or land is situated;

(ii) the carrying out by a competent authority of any works required for the construction,
maintenance or improvement of a road, if the works are carried out on land within the

road reserves;
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(iii) the carrying out by any County Government or statutory body of any works for the
purpose of inspecting, repairing or renewing any sewers, mains, pipes, cables or other
apparatus, including breaking-open of any street for that purpose and the installation
of services by such County Government or statutory body, shall not constitute
development for the purposes of this Act:

Provided further that any County Government or statutory body shall within seven days, after
completion of works carried out as in subparagraph (iii), restore the site to conditions that would
not be injurious to users and the environment; For the avoidance of doubt, it is hereby declared

that, for the purposes of this Act—
(a) the deposit of refuse, scrap or waste materials on land involves a change of use thereof;

(b) the use as two or more dwellings of a building previously used as one dwelling

constitutes Class “A” development;

(c) the erection of more than one dwelling or shop or of both dwelling and shop on one plot

constitutes Class “A” development;
(d) the display of any advertisement constitutes Class “A” development;

(e) the use of any buildings or land within the curtilage of a dwelling for any purpose
incidental to the enjoyment of the dwelling constitutes Class “A” development; “as in the

existing Physical Planning Act of 1996”;

Rationale 5

To make the definition more accurate and comprehensive.

Proposal 6

Amend the definition of ‘Land use Planning’ to reflect “a broader framework for planning,
management and development of land”;

Rationale 6

Land use planning is not a branch of physical planning but a broader framework for planning,
management and development of land.

Proposal 7

Amend the definition of the term ‘land use planning’ to state as follows:

“land use planning” is the systematic process by which land and water potential, alternatives for

land use, and economic and social conditions are assessed in order to select and adopt the best
m
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land use options whose purpose is to select and put into practice those land uses that will best
meet the needs of the people while safeguarding resources for the future;

Rationale 7

To make the definition more accurate and comprehensive.

Proposal 8

Delete the definition of the term ‘local physical planning development plan’ and replacing it as
follows:

“local physical development plan” means a plan for the area or part thereof of a city, municipal,
town or urban council and includes a plan with reference to any trading or marketing centre;
Rationale 8

To correct a typographical error.

MoLPP Response

Accept the proposal and correct the typographical error.

Proposal 9

Delete the definition of the term ‘local physical planning development plan’ and replace as
follows:

“Urban Integrated Development Plan” means a plan for the area or part thereof of a city,
municipal, town or urban council and includes a plan with reference to any trading or marketing
centre;

Rationale 9

To comply with Article 184 of the Constitution and Part V of the Urban Areas and Cities Act.
Proposal 10

Amend the definition of the term ‘planning authority’ by deleting paragraph (b) and replacing it
with (b) the County Government;

Rationale 10

To comply with section 104 (1) & (3) of the County Governments Act.

Proposal 11

Amend the definition of the term ‘planning authority’ to include chief officers charged with
physical planning, director of county physical planning and sub-county planners among planning
authorities.

Rationale 11

In the spirit of devolved functions.
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Proposal 12

Amend the definition of the term ‘planning authority’ by including Urban City and Municipal

Management Boards as planning authorities;
Rationale 12

Urban Management Boards, once established, are envisaged to be fully fledged institutions of

management of urban areas with full charter and budget.

Section 13-14 of the Urban Areas and Cities Act establish Urban Management Boards which are

planning authorities as provided under sections 20 & 21of the said Act as follows:

20. Functions of a board

(1) Subject to the provisions of this Act a board of a city or municipality shall—
(a) oversee the affairs of the city or municipality;

(b) develop and adopt policies, plans, strategies and programmes, and may set targets for

delivery of services;
(c) formulate and implement an integrated development plan;

(d) control land use, land sub-division, land development and zoning by public and private
sectors for any purpose, including industry, commerce, markets, shopping and other
employment centres, residential areas, recreational areas, parks, entertainment, passenger
transport, agriculture, and freight and transit stations within the framework of the spatial
and master plans for the city or municipality as may be delegated by the county

government;

(e) as may be delegated by the county government, promote and undertake infrastructural

development and services within the city or municipality;

(f) develop and manage schemes, including site development in collaboration with the

relevant national and county agencies;
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(g) maintain a comprehensive database and information system of the administration and

provide public access thereto upon payment of a nominal fee to be determined by the
board;

(k) monitor and, where appropriate, regulate city and municipal services where those
services are provided by service providers other than the board of the city or

municipality;
21. Powers of boards of cities and municipalities

(1) Subject to the Constitution and any other written law, the board of a city or municipality

shall, within its area of jurisdiction—

(a) ensure the implementation and compliance with policies formulated by both the national

and county government;
(b) make bye-laws or make recommendations for issues to be included in bye-laws;

(c) ensure participation of the residents in decision making, its activities and programmes in

accordance with the Schedule to this Act;

Proposal 13

Amend the definition of the term ‘planning authority’ to state as follows:

“Planning Authority” means The County Government as provided for in the 4™ Schedule Part
1/21 of the Constitution and County planning and development, including-

(a) statistics;

(b) land survey and mapping;

(c) boundaries and fencing;

(d) housing; and

(e) electricity and gas reticulation and energy regulation as provided in Part 2/8 of the
Constitution;

Rationale 13

To make the definition more accurate and comprehensive.

Proposal 14

Amend the definition of the term ‘public purposes’ at paragraph (b) to remove ‘factories’ and

‘public housing’ from inclusion under public buildings.
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Rationale 14

In professional practice (Planning), factories and public housing are never considered under

public purpose.

Proposal 15

Review all definitions as terms are not comprehensive and appear sketchy (for instance it does
not provide the 9 land-uses) and others refer to the defunct local authorities (for instance the

description of the local physical planning development plans).

Rationale 15

To provide more clarity and for the avoidance of doubt in the interpretation of the Bill.

Proposal 16

Insert a new definition of the term ‘integrated development planning’ as follows:

“integrated development planning” means a process through which efforts of national and
devolved levels of government and other relevant stakeholders are coordinated at local level,
through which economic, social, environmental, legal and spatial aspects of development are
brought together to produce a plan that meets the needs and sets the targets for the benefit of
local communities.

Proposal 17

Insert a new definition of the term ‘map’ as follows:

“map” means a geographical representation of land which includes topographical maps,
administrative boundary maps, sea charts, aeronautical charts and other thematic and special
purpose maps, prepared in accordance to the provisions of the Survey Act, Cap 299.

Proposal 18

Insert a new definition of the term Strategic Environmental Assessment’ as follows:

“Strategic Environmental Assessment” means a range of analytical and participatory approaches
that aim to integrate environmental considerations into policies, plans and programmes and

evaluate the inter-linkage with economic and social considerations”.

MoLPP Response
Accept the proposed amendment.

Proposal 19

m
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Insert a new definition of the term ‘Director of County Physical Planning’ to perform functions
similar to those of the national director within the county.

Proposal 20

Amend by inserting the following new definitions:

“architect” is a professional registered under relevant legislation of architects;

“agriculture use” includes land under crop farming and as defined in relevant agriculture
legislation;

“building line/setbacks” means the required separation between a lot line (and/or right-of-way
line) and a building or structure within which building is prohibited;

“building height” is the vertical distance from the lowest existing grade at the wall of the
building to the highest point of the coping of a flat roof or to the average height of the highest
gable of a pitch or hip roof;

“cities” are as defined under the Urban Areas and Cities Act;

“community land” means land as defined in Article 63 of the Constitution;

“contractor” is that person or firm undertaking any building or civil works and registered under
relevant legislation on construction works;

“County” means the division of the territory of Kenya specified in the First Schedule as provided
for in Article 6(1) of the Constitution;

“County Executive Committee Member” means the CECM responsible for land use planning by
which the executive authority of the county is vested in, and exercised by, a county executive
committee as provided for in the Constitution Article 179;

“County Government” means the division of the territory of Kenya specified in the First
Schedule as provided for in Article 6(1) of the Constitution and as provided for in Article 176.
(1) There shall be a county government for each county, consisting of a county assembly and a
county executive;

“development application” means an application to develop land;

“development permission” means a development permission granted by a county to an applicant
to develop land;

“education use” includes formal schools (pre-primary, primary, secondary), colleges, university,
research institutions, village polytechnics, special education institutions;

“energy generation plant” includes hydro power, geothermal, thermal, wind, solar, nuclear
plants;
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“enforcement notice” means a notice served by a local authority under section 38 on the owner,
occupier or developer of the land requiring that owner, occupier or developer to comply with
provisions of that section;
“engineer” is that person or firm providing engineering services and registered under relevant
legislation on engineering;
“Environmental Impact Assessment expert” is that environmental expert registered under
relevant legislation on environment;
“floor area”, is the building total floor area;
“forests” are those public and private forest areas as defined in relevant legislation on forestry;
“function” includes power and duties;
“health facilities” includes hospitals, health centres, dispensaries and clinics or as defined in
relevant heath legislation;
“information and communication technology infrastructure” includes post offices, base stations,
radio/TV stations;
“Infrastructure land use development plan” means a land use plan showing the location, corridor
network, wayleave, land budget and integrated land use for trunk infrastructure- electricity,
oil/gas pipeline; water supply, sewerage, ICT cables etc. and in relation to fronting land uses;
“land” includes—

(a) the surface of the earth and the subsurface rock;

(b) any body of water on or under the surface;

(c) marine waters in the territorial sea and exclusive economic zone;

(d) natural resources completely contained on or under the surface; and

(e) the air space above the surface; as defined in the Constitution Article 260;
“land surveyor” is that person or firm providing land surveying services and registered under
relevant legislation on land surveying;
“land valuer” is a person whose job is to estimate the value of land that is to be purchased.
“livestock use” includes land under livestock keeping and ranches;
“marine and fishing area” is a clearly defined geographical space, recognized, dedicated and
managed, through legal or other effective means, to achieve the long-term conservation of nature
with associated ecosystem services and cultural values relating to marine life;
“mining” includes extraction of petroleum oil and gas, minerals etc. and as defined in relevant
mining legislation;
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“National Government” as provided for in Article 6(2) of the Constitution is the governments at
the national and county levels are distinct and inter-dependent and shall conduct their mutual

relations on the basis of consultation and cooperation;

“natural resources” means the physical non-human factors and components, whether renewable
or non-renewable, including— (a) sunlight; (b) surface and groundwater; (c) forests, biodiversity
and genetic resources; and (d) rocks, minerals, fossil fuels and other sources of energy; as
defined in Article 260 of Constitution and includes water bodies, marine waters and exclusive

economic zone, rocks, minerals, fossil fuel and other sources of energy, airspace;

“owner”, in the case of freehold land means the person owning such land, and in the case of any
land held under a lease for a period of not less than ten years, or for the natural life of any person
or which is renewable from time to time at the will of the lessee indefinitely, or for periods
which together with the first period thereof amount in all to not less than ten years, and includes
any agent who receives rents or profits from any such persons and also any superintendent,
overseer, or manager or any such owner of the freehold or lessee in respect of the holding on

which he resides as such superintendent, overseer or manager;

“plinth”; is the lowest part of the wall of a building that appears above ground level, especially

one that is formed of a course of stone or brick;
“plot coverage” is the ratio of building covered ground area to total plot area;
“plot ratio”, is the ratio of the building total floor area to total plot area;
“private land” consists of —

(a) registered land held by any person under any freehold tenure;

(b) land held by any person under leasehold tenure; and

(c) any other land declared private land under an Act of Parliament as defined in Article 64

of the Constitution;

“property” is defined as in the Constitution Article 260 and includes any vested or contingent
right to, or interest in or arising from land, or permanent fixtures on, or improvements to, land;
“public land” is—
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(a) land which at the effective date was unalienated government land as defined by an Act of

Parliament in force at the effective date;

(b) land lawfully held, used or occupied by any State organ, except any such land that is

occupied by the State organ as lessee under a private lease;
(c) land transferred to the State by way of sale, reversion or surrender;

(d) land in respect of which no individual or community ownership can be established by any

legal process;
(e) land in respect of which no heir can be identified by any legal process;
(f) all minerals and mineral oils as defined by law;

(g) government forests other than forests to which Article 63 (2) (d) (i) applies, government
game reserves, water catchment areas, national parks, government animal sanctuaries,

and specially protected areas;
(h) all roads and thoroughfares provided for by an Act of Parliament;
(1) all rivers, lakes and other water bodies as defined by an Act of Parliament;
(j) the territorial sea, the exclusive economic zone and the sea bed;
(k) the continental shelf;
(1) all land between the high and low water marks;
(m)any land not classified as private or community land under this Constitution; and

(n) any other land declared to be public land by an Act of Parliament— (i) in force at the
effective date; or (ii) enacted after the effective date as defined in Article 62 of the

Constitution;

“quantity surveyor” is that person or firm providing quantity surveying services and registered

under relevant legislation on quantity surveying;
“quarry” means an area as defined in the relevant mining legislation

“rates”; is as defined in relevant legislation on rates and rating
.. ]
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“residential use” means housing or a home place for family occupation;

“riparian reserve” is that defined area of land around a water body that constitutes its larger

ecosystem and as defined in relevant riparian legislation;

“road” means any road whether public or private and includes any street, square, court, alley,

bridge, footway, path, passage or highway whether a thoroughfare or not;

“rural land use development plans” includes land use plans for sub-county, ward, village,

individual farm holding and farmer homestead;

“site development master plan” means a detailed plan or blueprint used to guide development of
particular plot of land through determination of the detailed layout of an area in relation to the

natural environment and human requirements;

“safeguarding area” means any area adjoining any land owned or occupied by the armed forces
of the Republic and which is declared by the Cabinet Secretary by notice in the Gazette to be a

safeguarding area for the purposes of this Act;

“short-term plan” means a local land use development plan which elaborates in detail policies
and proposals in relation to precise areas of land, and which provides the basis for both positive
and regulatory planning to be realized within a specified period of time not exceeding 10 years

and includes—

(a) an action plan for comprehensive planning of areas selected for intensive change, which
is to commence within a specified period, by improvement, re-development or new

development, restoration and reuse of derelict land;
(b) an advisory plan indicating permitted subdivision and use of land specified in such plan;

(c) a subject plan for detailed treatment of a particular aspect of planning in relation to a part

or the whole of a local physical development plan;

(d) a part development plan indicating precise sites for immediate implementation of specific

projects or for alienation purposes;
“special planning area” means an area that cuts across the boundaries of two or more county or
sub county governments and which has land use development problems and declared as such;

S ——
The Senate Standing Committee on Land, Environment & Natural Resources Page 30



“subdivision” in relation to land means the division of any land, other than buildings held under
single ownership, into two or more parts whether the subdivision is by conveyance, transfer or

partition or for the purpose of sale, gift, lease or any other purpose;

“the Kenya National Highways Authority” means the Authority of that name established under
the Kenya Roads Act, 2007,

“the Kenya Rural Roads Authority” means the Authority of that name established under the
Kenya Roads Act, 2007,

“town planner” is a person holding of professional degree in town planning; or town and country

planning; or urban and regional planning or such equivalent from recognized university.

“transport land use development plan” means a land use plan showing location, corridor
network, wayleave, land budget and integrated land use for street, road, railway, airport and

water way or harbour and in relation to fronting land uses;

“urban centre” include municipalities, towns, markets and local centres as provided for under

the Urban Areas and Cities Act;

“unalienated Government land” means Government land which is not for the time being leased
to any person, or in respect of which the Commissioner of Lands has not issued any letter of

allotment or reservation;

“urban land use development plan”- includes long term land use plan, zone land use

development plan, site land use development plan;

“valuation roll” is as defined in relevant legislation on valuation roll;

“water bodies” include springs, wells, boreholes, streams, rivers, dam, lake and sea;
“wetlands” are water areas as defined in relevant legislation on environment and wetlands;

“wildlife sanctuaries” includes national parks, game reserves, conservancies and as defined in

relevant legislation on wildlife.
Rationale 20

Many key terms on land use and property regulation are not provided in the Bill.
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MoLPP Response

Interpretation is a legal drafting language and in any case additional terms will be interpreted in

regulations.

(6) New clause on application of the Bill

Proposal 1

Insert a new clause to read as follows:

1) The provisions of this Act shall apply to the entire territory of the Republic of Kenya as
delimited in Article 5 of the Constitution.

2) All land as defined in Article 260 and as classified in Article 61 of the Constitution.

3) All persons, institutions and governments are abound by the provisions of this Act.

4) Except as provided by this Act, no legislation not repealed by this Act may provide an
alternative mechanism, measure, institution or system of planning, the regulation of land
use and property rights in a manner inconsistent with provisions of this Act.

Rationale 1

The Bill does not specify the jurisdiction within which its powers may be exercised; it needs to
leave no doubt as to its applicability. The Bill is designed to be the mother land use
planning law and its provisions inform those of subsidiary legislation.

(7) Clause 3- Objects of the Act

Proposal 1
Include another object as follows: “to provide for research on land-use and development”.
Rationale 1

The objectives fail to capture the spirit of implementation of land use planning as per the

constitution.

Provisions of existing legislation (Physical Planning Act, 1996; County Governments Act, 2012;
Urban Areas and Cities Act, 2011) requiring plan development at County level and Urban areas

as planning units.
MoLPP Response

Accept the proposal to read as follows:
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“to provide for research on physical planning, land use policy and development and related

matters”.
Add a new clause 12(f) to read as follows:

“undertake research on matters related to physical planning, land use policy and development

and related matters”.

Proposal 2

Amend paragraph (c) and the Bill in general to restrict its ambit to policy and oversight matters

with respect to planning.
Rationale 2

The clause proposes to control and regulate land use which is a function and the preserve of

boards of municipals and cities as stipulated under section 20 of the Urban Areas and Cities Act,
2011.

Proposal 3

Amend paragraph (e) to provide a mechanism for dispute resolution related to physical planning.

Rationale 3
The clause is too wide and overlaps with the existing Arbitration Act.

(8) Clause 4- Principles and norms

Proposal 1
Delete the section in its entirety and substitute with the following:
Principles of Land-Use Planning

(a) land-use planning must promote sustainable land use and liveable communities which
integrates human needs in any locality.

(b) development activities must be planned in a manner that integrates economic,
social and environmental needs of present and future generations;

(c) land-use planning must be comprehensive, sustainable and integrated at all levels of
government, taking into consideration the interests of all parties concerned;
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(d) land-use planning must take into consideration long-term optimum utilization of land and
conservation of scarce land resource including preservation of land with important
functions;

(e) land-use planning must be inclusive and must take into consideration culture and
heritage of people concerned; and

(f) land-use planning should take into account new approaches such as transit-oriented
development, mixed land-uses, planning for public transport and non-motorized
transport among others to achieve sustainable development and more efficient use of
natural resources.

Rationale 1

The present clause only refers to the conduct of public service officers and public service deliver
and does not provide for the overall principles of Planning.

The principles provided for under clause 4 relates more to public services or public service
delivery as it seeks to provide for regulation of conduct of public entities and officers involved in
planning which is not the subject matter of the Bill.

MoLPP Response

The proposed principles are specific professional principles which cannot be legislated because

they keep changing over time.

(9) Heading of Part I1

Proposal 1

Amend the title to the Part to state as follows:
PART Il — PLANNING ADMINISTRATION
Rationale 1

The title does not capture the administration of planning. The proposed title will capture the
various institutions and clearly define their mandate in planning at the National and County

levels.

Proposal 2

Amend the title to the Part to state as follows:

PART II — PLANNING ADMINISTRATION AND MANAGEMENT

Rationale 2
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Institutions are only one aspect of administration, this part should be comprehensive enough to
capture Planning Jurisdictions and Levels of Planning, Planning Agencies, Planning Mandates
And Responsibilities, and Planning Fora. These aspects are not properly defined in this Bill and

this part therefore needs a complete reworking.

(10) New Sub-Part

Proposal 1

Insert a new Sub-Part under Part II to state as follows:
Planning Jurisdictions and Levels of Planning
Rationale 1

To clearly delineate and delimit the levels of planning and who has jurisdiction for which level.
This is necessary to avoid confusion, especially as the Country proceeds to establish the new
governance structure and devolution. The Bill does not elaborate these aspects in spite of

committing itself to do so in the memorandum of objects and reasons.

(11) New clauses under Part Il

Proposal 1
Insert a new clause to state as follows:
The Territorial Criteria

The execution, coordination and administration of the planning function, associated mandates of
statutory planning authorities, citizens participation in the planning process, and the preparation
of different types of plans, shall be organized in accordance with the subsidiarity principle and

structured around three major territorial enclaves of cascading scales as follows;
(a) national scale planning;
(b) regional scale planning;
(c) local scale planning.

Proposal 2
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Insert a new clause thereafter to state as follows:
National Planning

National planning shall take place at the supra-scale of the entire Territory of the Republic of
Kenya;

1) the national territory consists of the following sub-territories -

(a) the mainland territory as defined by internationally recognized boundaries between
Kenya and neighbouring countries to the north, south and west and the Indian ocean

coastline to the east, including islands and archipelagos;

(b) that whole area east of the East African coastline with the Indian Ocean that comprises
the territorial sea, and the exclusive economic zone (EEZ), whose extent and dimensions

are determined and delimited by the United Nations Convention on the Law of the Sea.
2) the national territory shall constitute the broadest scale for purposes of;
(a) coordination and administration of the planning function;
(b) further articulation of national policies as highlighted in section 16 to 18 of this Act;
(c) coordination of planning at intermediate and local scales;

(d) harmonization of planning practice by clearly outlining principles, norms and standards

applicable to all planning processes, procedures and plan types.
3) the national government shall be responsible for planning at this level.
Proposal 3
Insert a new clause thereafter to state as follows:
Regional Planning

Regional planning shall proceed at the intermediate scale and includes the following sub-

territories of Kenya;

1) The Resource Region as presently conceived and delimited in the six statutes establishing

Regional Development Areas (RDAs), including Kerio Valley (Cap 441), Lake Basin (Cap 442),
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Tana and Ardhi River (Cap 443), Ewaso Ngiro South (Cap 447), Ewuaso Ngiro North (Cap 448),

Coast (Cap 449), and as from time to time determined by Parliament -

(a) resource regions are established to allow for the planned abstraction, use and
development of nationally owned and shared natural resources and preservation of linked
systems, the manner of spatialization which misaligns with, or transcends the confines of

existing political/administrative boundaries;

(b) such resources and systems shall be deemed the collective wealth of all Kenyans and
consequently, national government shall take the lead in coordinating their planning and
development, provided that it shall engage in intense consultation with county

governments traversed by the such resource systems.

2) The County Region as distinguished and specified in Article 6(1) and First Schedule of the

Constitution of Kenya, and as from time to time determined by Parliament -

(a) the principles and objects of County planning are as outlined in Section 102 and 103 of

the County Governments Act;

(b) coordination of planning at this level falls within the ambit of respective county

governments.

3) Sub-territories of the County region as provided for in section 48(1) of the County

Governments Act and include but are not limited to sub-counties, wards, and rural villages -

(a) the function of planning at this level is to allow for maximum participation of county
residents in forging a vision and strategy for development of their habitat and immediate

surroundings;

(b) County governments shall have jurisdiction over planning at this level, although such

jurisdiction may be delegated to decentralized county units.

4) The Inter-County Region as anticipated in both the Inter-Governmental Relations Act and

the County Government Act;

(a) the principle object of the inter-county region delimitation is to allow for contiguous

counties to address cross border planning concerns, such as the case with border towns;
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(b) planning at this level the shared jurisdiction of county governments affected by the
specific planning concern and coordination shall follow mechanisms provided for under
the Intergovernmental Relations Act, with technical assistance from the Director General

of Planning appointed under section 41 of this Act.

5) The Metropolitan Region as envisioned in the National Vision 2030 policy framework, and as

from time to time determined by Parliament -

(a) The principle object of the metropolitan region delimitation is to allow coordination of
planning in conurbations or contiguous and interconnected cross-jurisdictional urban enclaves;

and

6) planning at this level is the shared jurisdiction of county governments that make up the

conurbations or metropolis and shall be coordinated as suggested in 4(b) above.
Rationale 3

To clearly delineate and delimit the levels of planning and who has jurisdiction for which level.
This is necessary to avoid confusion, especially as the Country proceeds to establish the new
governance structure and devolution. The Bill does not elaborate these aspects in spite of

committing itself to do so in the memorandum of objects and reasons.
Proposal 4

Insert a new clause thereafter to state as follows:

Local Planning

36. Local planning shall constitute the most immediate level possible for the administration of

the planning function -

1) This Act designates urbanized human settlements, as anticipated in Article 184 of the
Constitution of Kenya, section 48(1) of the County Governments Act, and as provided for in Part
II of the Urban Areas and Cities Act as local planning areas, and as from time to time determined

by Parliament. These may further be categorized as follows -
(a) cities;

(b) municipalities; and
e ]
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(c) towns.
2) the function of planning at this level is -

to allow for maximum participation of urban residents in negotiating a vision and strategy for

development of their urban areas;

(a) to give effect to the development of cities, municipalities and towns as required by this

Act and any other written law;

(b) to inform, guide and bind all planning and development decisions and ensure

comprehensive inclusion of all functions; and

(c) to nurture and promote development of informal commercial activities in an orderly and

sustainable manner;

3) local plans shall also be the basis for —
(a) preparation of environmental management plans; and
(b) preparation of valuation rolls for property taxation;
(c¢) planning and development control framework;
(d) provision of social and physical infrastructure and transportation;
(e) preparation of annual strategic plans and budget plans for a city or municipality;
(f) disaster preparedness and response strategy;
(g) preparation of a geographic information system and land information systems for a city,
municipality or town;
(h) a framework for regulated urban agriculture.
4) county governments shall have jurisdiction over planning at this level, although such

jurisdiction may be delegated to boards of cities and municipalities, and town committees.

Rationale 4

To clearly delineate and delimit the levels of planning and who has jurisdiction for which level.
This is necessary to avoid confusion, especially as the Country proceeds to establish the new
governance structure and devolution. The Bill does not elaborate these aspects in spite of

committing itself to do so in the memorandum of objects and reasons.

Proposal 5
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Insert a new clause thereafter to state as follows:
Special Planning Areas

Aside from the territorial criteria, the Cabinet Secretary, upon consultation with respective

County government(s) or foreign government(s), may declare special planning areas -
1) Special planning areas shall be declared under the following circumstances -
where an area has unique resources and development potential;

(a) where an area has been identified as suitable for intensive and specialized development

activity;

(b) where the development of that area might have significant effect beyond that area's

immediate locality;

(c) where the development of that area raises significant urban conservation challenges and

urban design possibilities;
(d) where the development of an area presents unique environmental challenges;
(e) where an area requires guided management of internationally shared resources;
(f) where an area is earmarked for implementation of strategic national projects; or

(g) where open planning processes pose significant security risks to an area or installations

and therefore needed a closed process.
2) special planning areas shall include, but are not limited to the following -
(2) mining areas;
(b) conservation areas;
(c) infrastructure corridors;
(d) enterprise zones;
(e) protected areas;

(f) controlled areas — national boundaries.
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3) the declaration of an area as a special planning area shall be by notice in the Kenya Gazette
and in at least two newspapers of national circulation and the notice shall specify the area

declared as a special planning area, the reasons for which the declaration has been made, and

effect of such declaration;
4) jurisdiction over planning of special planning areas is as follows -
(a) the sole responsibility of National government in the case of protected areas;

(b) a joint venture between National and County Government in the case of mining,

conservation, infrastructure corridors and enterprise zones;

(c) a joint venture between national and foreign government(s) in the case of extra-territorial

matters, provided that affected County government(s) are adequately consulted.

Rationale 5

To clearly delineate and delimit the levels of planning and who has jurisdiction for which level.
This is necessary to avoid confusion, especially as the Country proceeds to establish the new
governance structure and devolution. The Bill does not elaborate these aspects in spite of

committing itself to do so in the memorandum of objects and reasons. (See clause 48)

(12) New Sub-Part under Part I1

Proposal 1

Insert a new Sub-Part under Part II to state as follows:
Planning Roles and Responsibilities

Rationale 1

The Bill, which is much similar to the existing Physical Planning Act, does not seem to
appreciate changes in the Country’s governance framework. Consequently, it maintains a top-
heavy institutional structure and fails to outline and elaborate the institution framework for the
county planning function — the mandates, roles and responsibilities of planning offices and

officers are clearly elaborated in the following clauses/sections.

M
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(13) Clauses 5, 6 and 7- National Physical Planning Consultative Forum

Proposal 1
Delete clauses 5, 6 and 7.
Rationale 1

1. Its functions duplicates the functions assigned to various national and county government

agencies.

2. Usurps the functions and powers envisaged to urban management boards in the Urban Areas

and Cities Act (sections 20-23).

3. The functions assigned can best be handled by the county executive Committee at the county

level and the Cabinet at the National level.
4. The membership of the forum is bloated at more than 63 members.
5. The large membership renders it dysfunctional.
6. Sec 6 (c) is ambiguous on who the advice is directed and the purpose.
7. Sec. 6(d) can best be handled at cabinet level.
8. Sec 7 (3) implies the forum will be a planning authority by itself.

(14) Clause 5- National Physical Planning Consultative Forum

Proposal 1

Delete sub-clause (1) and (2) and replace with the following:

(1) There is established the National Land-use Planning Coordination Forum.
(2) The National Land-Use Planning Coordination Forum shall consist of —

(a) the national director responsible for land-use planning, who shall be the chairperson;

(b) the county director responsible for land-use planning from each county;

(c) a representative of the Council of Governors who is versed with matters related to land-
use planning or economic planning;

(d) a representative of the National Land Commission;
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(e) the national director responsible for economic planning;

(f) arepresentative of National Environment and Management Authority;

(g) the national director responsible for roads;

(h) the national director responsible for culture;

(i) arepresentative of Kenya Institute of Planners;

() arepresentative of Institution of Surveyors of Kenya;

(k) a representative of Architectural Association of Kenya;

(I) a person nominated by an association representing the private sector in Kenya as shall be
determined by the Cabinet Secretary;

(m)a person representing public benefit organizations which implement programmes related
to spatial planning or management;

(n) a person nominated by the National Council of Persons with Disability; and

(o) a private practicing planner co-opted by the Physical Planners Registration Board.

Rationale 1

The current provision makes the forum too bureaucratic and is not likely to address technical

issues related to planning.
MoLPP Response

The use of Land use is limiting the scope of the proposed Forum. The term Land use connotes

more on administrative aspects than the user.

The use of the word ‘coordination’ depicts day to day functioning which is not what is

envisioned in clause 5 of the Bill.
Proposal 2
Amend paragraph 5 (2) (r) to state as follows:

“any other persons co-opted by the Forum for that person’s special skills, interest and
knowledge”.

Insert a new paragraph 5 (2) (s) to state as follows:
(s) One person each to represent —
(1)  Cabinet secretary in charge of public/building works

(11)  Kenya Private Sector Alliance
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(iii))  Town and County Planners Association of Kenya
(iv)  Kenya Property Developers Association
(v)  Institution of Engineers of Kenya

Rationale 2
To allow more persons and stakeholders from the urban and private sectors to join the forum.

(15) Clause 6- Functions of the National Physical Planning Consultative Forum

Proposal 1
Insert new paragraphs after paragraph (d) as follows:
(e) provide a forum for coordinating national land-use planning

(f) promoted effective coordination and integration of county land-use and/or spatial plans

and sector plans
(g) Coordinate technical transfer skills to all planning authorities

(h) Consider national security, national interest in places such as airports, ports, highways,
national parks, water catchment areas among others and ensure these are considered in

County Plans and other sector plans.
Rationale 1
The Forum should primarily be a coordinating forum rather than consultative.

The Forum should be a technical organ, which addresses technical matters related to spatial
planning. Matters related to spatial planning but are of high level policy or political nature should
be handled under the Intergovernmental Relations Act where the President, Deputy President and

Governors meet in the National and County Government Co-ordinating Summit.
MoLPP Response

The use of the word ‘coordination ‘depicts day to day functioning which is not what is

envisioned in this clause.

Under the Sessional Paper No. 1 of 2017 on the National Land Use Policy the coordination of
Land use is the function of the National Council of Land Use Policy.
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(16) Clause 8- Functions of the National Land Commission

Proposal 1
Amend paragraph 8 (a) to state as follows:
“to monitor and have oversight responsibilities over land use planning throughout the country”.

Rationale 1

To align the Bill to the requirements of article 67 of the constitution and the National Land

Commission Act.
Proposal 1
Amend the clause to state as follows:

The provisions of this Act are subject to of Article 67 of the Constitution, which establishes and
allocates functions to the National Land Commission. The provisions are relevant to this Act in

so far as they aid the planning function or are influenced by it.

1) the following functions are geared towards complementing and aiding the role of the State
under Article 66 (1) of the Constitution, which requires the regulation of the use of any land or
any interest in or right over any land or property in the interest of defense, public safety, order,
morality, public health or land use planning, and Article 66(2), ensuring that investments in
property benefit local communities and their economies. The NLC assists these goals through

three avenues, namely —
(a) recommending a national land policy to the national government as per 67(2)b;

(b) conducting research related to land and the use of natural resources, and make

recommendations to appropriate authorities as per 67(2)d;

(c) monitoring and having oversight responsibilities over land use planning throughout the

country as per Article 67(2)h.

2) For qualification, the NLCs oversight mandate as per Article 67(2)h does not encompass
organizational oversight — which denotes superintending over the goal setting, schedules and
daily work flows of agencies charged with execution of planning mandates. Rather, in the letter

and spirit of the Constitution, its entire mandate represents the institutionalization of a somewhat
m
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separation of powers to hold those agencies to account on the bigger picture — sustainable land

use practice.
3) the planning system, in turn, assists the NLC to effectively discharge the following functions —

(a) the management of public land on behalf of the national and county governments per
Article 67(2)a;

(b) the initiation of investigations, on its own initiative or on a complaint, into present or

historical land injustices, and recommend appropriate redress per Article 67(2)e;

(c) the application of traditional dispute resolution mechanisms in land conflicts per Article
67(2)f;

(d) the assessment of tax on land and premiums on immovable property in any area

designated by law per Article 67(2)g.

4) following the provisions of Article 67(3), and consistent with its mandate as manager of
public land on behalf of the national and county governments, this Act allocates the NLC the

following functions -

(a) the NLC shall hold in trust all public land banks established through acquisition of land

for planning purposes;

(b) the NLC shall implement the decisions of the National and County Planning and
Development Authority that seek to regulate the use of land, interests in and rights over

property, in compliance of stipulations set out in this Act;

(c) the NLC shall register and implement determinations of Planning and Development

Disputes Tribunals.

5) the NLC shall formulate and disseminate clear guidelines regarding its involvement in the

planning system.
Rationale 2

To clear confusion through as the role of the National Land Commission with respect to
oversight functions over land use planning has been a subject of much contestation and

confusion since the promulgation of the constitution in 2010.
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(17) New Sub-Part
Proposal 1

Insert the following Sub-Part:

Qualifications of Office Bearers

Rationale 1

The Bill leaves out many other officers involved in administering the planning function.

(18) New Clauses
Proposal 1

Insert the following new clause:
Certain offices to require special expertise

Because of the judicious and quasi-judicial nature of planning and development control decision-
making, persons qualified for appointment as heads of certain planning offices and agencies,
particularly those delineated in this Act, must possess the relevant knowledge, skills, experience
and maturity necessary for effective discharge of all of the functions and powers of their

respective offices.
Rationale 1

It is necessary to offer a rationale for defining the nature of expertise required for planning

through a statute.

(19) Clause 9- Functions of the Cabinet Secretary.

Proposal 1

Delete any reference to “Physical planning” and replace with “land use planning” in the entire

Section.

Rationale 1

To align to requirements Articles 2(3), 2(4), 60, 66, 67 (2h), 68 (b), 162 (2b) 260, 261, Fourth
Schedule Part 1/21 and Fifth Schedule of the Constitution.
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Proposed Physical Planning Policy will be in conflict with existing Land Use Policy (Sessional
Paper No. 1 0f2017)

Proposed National Physical Development Plans will be in conflict with existing National Spatial

plan.
Proposal 2
Delete paragraph 9(e) and replace it with the following:

“(e) coordinating the spatial planning by counties the counties pursuant to section 21 of Part 1 of

the Fourth Schedule to the Constitution of Kenya;
Amend to include the following role for the Cabinet Secretary:

(f) promoting and facilitating provision of capacity building and technical assistance of the

counties pursuant to section 32 of Part 1 of the Fourth Schedule to the Constitution of Kenya.
Rationale 2

The responsibilities of the Cabinet Secretary should reflect the role of national government in
land-use planning. In this aspect, a national spatial plan is of the same nature as a sessional paper

(policy document) and hence requires approval by Cabinet and not the Cabinet Secretary.
MoLPP Response

The responsibility 9(f) is already catered for by Clause 12 of the bill.

The National Spatial Plan is a plan and not a sessional paper.

Proposal 3

Amend the clause to state as follows:

The Cabinet Secretary for the time being responsible for planning and the regulation of the use

and development of land shall -

1) ensure that all constitutional imperatives, and the aspects of the national development vision
as may from time to time be defined, and which are relevant to planning, are incorporated into

planning process at all jurisdictions and plans of types.
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2) notwithstanding the generality of the provisions of sub-section (1), the Cabinet Secretary shall

(a) formulate overarching policies, principles and guidelines to inform planning activities in
different jurisdictions;

(b) ensure consistency between development visions formulated at national, regional and
local levels;

(c) ensure that all the necessary mechanisms are in place to facilitate the attainment of
planning goals as articulated in this Act;

(d) ensure the effective working of the planning system throughout the country;

(e) declare special planning areas and ensure that plans are prepared and implemented
thereof;

(f) require sector ministries, departments and agencies to ensure effective planning for all
development sectors under their jurisdiction;

(g) ensure better collaboration, coordination and unity of effort amongst and across multiple
agencies that are engaged in the planning process;

(h) ensure the establishment, maintenance and operation of geographical and land
information system for the general purpose of informing plan formulation and planning
decision-making processes;

(1) designate Planning Authorities as provided for in this Act;

(j) facilitate functions, mandates and processes of all national and regional-level planning for
a including but not limited to, the National Planning Consultative Forum and Special
Areas Planning Consultative Forums as established in this Act;

(k) facilitate the functions and mandates of the Planning and Development Disputes

Tribunals throughout the country.

3) the Cabinet Secretary shall receive all categories and types of plans relating to territories

outlined in this Act, finalized and certified by the Director-general of planning, and present them

for adoption by the Cabinet, and subsequently approve them, and where necessary, present for

approval by the Parliament;

4) the Cabinet Secretary shall, upon recommendation by the Director-general of Planning,

approve all type plans delineated in sub-section 3 above;
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5) The Cabinet Secretary shall approve all applications for purchase of land for planning
purposes as provided for in this Act;

6) the Cabinet Secretary, subject to conditions set out in this Act, shall have the power to recall

and withdraw plans approved by himself, the County Executive Member, or County Assembly;

7) the Cabinet Secretary shall formulate regulations and prescribe instruments for the better

carrying out of provisions of this Act;

8) the Cabinet Secretary shall make available, the resources necessary for implementation of

national and regional plans.

Rationale 3

The role of the CS in the Bill is not explicit.
Proposal 4

Delete paragraph 9(d).

Rationale 4

The provision conflicts with section 4.1.5 (i) of the sessional paper Nol of 2017 on National
Land Use Policy

Monitoring and oversight is a function given to National Land Commission at Article 67 (2) (h)

and section 5 (h) of National Land Commission Act.

(20) Clause 10- National Director of Physical Planning

Proposal 1
Amend the clause to state as follows:

There is established an office of the Director-General of Planning, which shall be an

office in the National Public Service, and whose functions shall be—

e ——
The Senate Standing Committee on Land, Environment & Natural Resources Page 50



1) the principle government adviser on all matters planning that are of strategic impact on
the whole country, and shall, in addition, serve as the head of the National Planning

Authority as established in this Act;

2) notwithstanding the generality of the provisions of sub-section (1) above, the Director-

general shall —

advise the Cabinet Secretary on legislative and other measures that are necessary for

enforcement of provisions of this Act;

(a) issue guidelines on principles, norms, values and standards for the general
purposes of informing and harmonizing plan-making processes, procedures,

outcomes and outputs;

(b) issue guidelines on the purposes, content and structure, and deliverables expected

of all plan types delineated in this Act;

(c) issue detailed criteria for certification and approval of different types of plans by

the County Director of Physical Planning;

(d) issue standards for the use of land and planned spaces in the interest of preserving
intrinsic qualities, form functionality, and for the general purposes of maintaining

public safety, public order, public morality, public health and amenity;
(e) issue guidelines on siting, density and appearance of buildings;

(f) undertake capacity building and technical support for statutory planning

authorities.

3) the Director-general shall, in addition perform the following functions;

(a) issue, as per jurisdiction, declarations regarding areas earmarked for initiation of
planning process, planning control or development control in accordance with the
procedure set out in this Act;

(b) formulate national level plans and plans for resource regions as outlined in this
Act;
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(c) coordinate the preparation of special area plans as per jurisdictions specified in
this Act;

(d) assist counties in the preparation of inter-county and metropolitan plans as
specified in this Act;

(e) establish and maintain liaison and cooperation with planning authorities;

(f) finalize and certify all plans for which he has jurisdiction and facilitate their legal
translation through approval by respective authorities, and publishing in the Kenya
Gazette;

(g) oversight over plan-making processes, procedures, outcomes and outputs, and
ensuring strict observance of, and conformance to principles, norms and standards
thereof;

(h) consider all applications for purchase of land for planning purposes as provided
for in this Act, and advice the Cabinet Secretary;

4) the Director-general shall superintend the conduct and ethical practice of planning
professionals under his charge in accordance to stipulations of the Professional Planners

Act.

(21) Clauses 10-12-Office of the National Director of Physical Planning

Proposal 1

1. The title of the office of the National Director of Physical Planning should be Director

General of land use planning.

2. The office holder should possess a minimum of a masters degree in urban and Regional

planning.
3. At least fifteen years of active practise in urban and regional planning.
Rationale 1

National Director of physical planning is limiting in terms of the expected roles or
responsibilities for coordinating county planning and development of general principles of land

planning as provided under Fourth schedule.
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There is precedence in government management structure to establish offices of director general

as expert offices in specialized areas like land use planning.

Within the Public service holders of senior expert positions should have superior academic

qualifications with masters as a minimum.

The office will serve as a referral position for any matters in land use planning, the holder of the

office should have adequate skills and experience.
4. Limiting the term of office jeopardizes the performance of the office holder.

(22) Clause 11- Qualifications of the National Director of Physical Planning

Proposal 1

Delete the words “related discipline” in paragraph (b).

Rationale 1

To guarantee professional discipline, integrity and competence.

Proposal 2

Amend the clause to state as follows:

A person is qualified to occupy the office of the Director-general of Planning if that person —
1) is a citizen of Kenya;

2) possesses a minimum undergraduate qualification that is accredited as a professional degree in
urban and regional planning or any of its associated sub-domains from a university or institution

chartered and recognized as offering such programmes;

3) has knowledge or working experience in either of the following fields —
(a) natural resource management;
(b) environmental science;
(c) public administration and governance;
(d) urban management;
(e) planning law;

(f) social and community development;
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(g) economic planning.
4) has at least fifteen years post-qualification experience in professional planning engagements,

ten of which he acquired as a Registered Professional Planner;
5) is registered as a professional planner under the relevant statute;
6) is a corporate member in good standing, of the Kenya Institute of Planners;

7) is not otherwise disqualified under the provisions of Chapter 6 of the Constitution or any other

written law;

8) meets all other criteria for appointment as stipulated by the Public Service Commission of

Kenya.

Rationale 2

To provide a more comprehensive criteria.
Proposal 3

Amend clause 11 (b) to state as follows:

“holds a bachelor’s degree in urban and regional planning and a master’s in a discipline related

to the physical planning functions from a recognized university;”.
Rationale 3

To conform with the provisions of the Scheme of Service by the Public Service Commission of

Kenya.

Proposal 4

Amend clause 11 (d) to state as follows:

“has at least fifteen years’ post-qualification professional experience in physical planning;”.
Rationale 4

To conform with the provisions of the Scheme of Service by the Public Service Commission of

Kenya.
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(23) Clause 12-Office of the National Director of Physical Planning
Proposal 1

Delete reference to ‘physical planning’ and replace with the term “land use planning”.

Rationale 1

To align to requirements Articles 2(3), 2(4), 60, 66, 67 (2h), 68 (b), 162 (2b) 260, 261,
Fourth Schedule Part 1/21 and Fifth Schedule of the Constitution.

Proposed National Physical planning policy is in conflict with existing National Land Use

Policy Sessional Paper No. 1 of 2017.

Proposed National Physical Development Plans are in conflict with existing National Spatial
Plan.

Proposed inter-county Physical development Plans are in conflict with the existing County

Spatial Plans (Section 110, County Governments Act).

Proposal 2

Amend to include the following to the functions of the National Director of Planning:

(a) responsible for preparation of national land use plans;

(b) to recommend land —use policy to the National government and County governments;

(c) to cause the preparation of plans for purposes of implementing a comprehensive
programme for the registration of title in land throughout Kenya by the national

government

(d) to conduct research related to land use and the use of natural resources, and make

recommendations to appropriate authorities;.
Rationale 2
Need to strengthen research function as this will cascade down to county planning.
MoLPP Response

Reject proposals (a), b) and (c).
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Accept proposal (d) as clause 12(f) and rephrase to state as follows:

1. “undertake research on matters related to physical planning and development”.

2. Insert a new sub-clause 12 (g) to state as follows:

“preparation of Part Development Plans for strategic national installations and projects”.
3. Insert a new sub-clause immediately before paragraph 12 (a) to state as follows:
“advise the two levels of Government on all matters relating to Physical Planning”.

4. Insert a new sub-clause in clause 12 to state as follows:

(i) where a planning authority in a county is unable to perform functions under this Act,
the National Director of Physical Planning may petition the Summit established under
the Intergovernmental Relations Act, 2012 to authorise the National Director of
Physical Planning to perform physical planning related functions of the affected

County

(i) the Summit shall inquire into the matters raised by the Director of Physical Planning,
and if satisfied, authorise the National Director of Physical Planning by a gazette

notice to perform specified duties for a period not exceeding 12 months

(iii) for avoidance of doubt, when performing functions specified in (ii), the National
Director of Physical Planning will do so within the established county physical

planning structures under this Act

(iv) 1if there is need to extend the period specified in (ii) above, the Summit shall, three
months before expiry of the specified period, forward a recommendation to the

Senate for extension of that period

(v) if after the period specified in (iii) above, the Senate is of the opinion that the
planning authority is still unable to perform the functions under this Act, the Senate
may under Article 187 recommend transfer of specified physical planning functions

to the National Director of Physical Planning.
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(24) Clause 13- Responsibilities of the National Director of Physical Planning

The title of the office of the National Director of Physical Planning should be Director General

of land use planning.
Proposal 1

Delete reference to “physical planning” and replace with “Land use planning” in the entire

section.
Rationale 1

To align to requirements Articles 2(3), 2(4), 60, 66, 67 (2h), 68 (b), 162 (2b) 260, 261, Fourth
Schedule Part 1/21 and Fifth Schedule of the Constitution

Proposed County Physical Planning is in Conflict with spatial plans and section 110 of the

County Government Act.

Proposal 2

Amend the clause to read as follows:

The County Executive Committee Member responsible for planning in each County shall —

1) ensure the effective institutionalization of the planning function of the county as outlined in

Fourth Schedule, Part II (8) of the constitution;

2) notwithstanding the generality of the provisions of sub-section (1) above, the County

Executive Committee Member shall —

(a) formulate and implement county-specific policies, strategies and programmes, and ensure

consistency between these and those formulated at the national and regional levels;

(b) initiate and facilitate processes leading to the formulation and adoption of various
categories and types of plans for the general purposes of framing and directing

development within the entire county and all urban areas in the county;

(c) facilitate the coordination, and promote the integration of the various planning functions

and processes at various spatial scales and across different sectors of the county;
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(d) ensure that all planning measures in the county serve to realize the objects and principles

of devolution as outlined in Article 174 and 175 of the constitution; and

(e) ensure effective planning control, land use and development control for the general
purposes of meeting the stipulations of Article 66 of the constitution, and for the specific

purpose of facilitating development initiatives within the county;

(f) facilitate the functions and mandates of the County Planning and Development Authority

as provided for in this Act, and oversee its effective functioning;

(g) facilitate functions and processes of all county-level planning fora including, but not
limited to, Inter-county Consultative Forums, County, Sub-County, Ward and Village

Consultative Forums as provided for in this Act.

3) the County Executive Committee Member shall receive all categories and types of plans for
territories outlined in this Act, finalized and certified by the County Director of Planning or the
Director-general of planning and present them for adoption by the County Executive Committee,
and subsequently approve them, and where necessary present them for approval by the County

assembly;

4) the County Executive Committee Member shall, upon recommendation by the County

Director of Planning, approve all plans mentioned in sub-section 3 above;

5) the County Executive Committee Member shall formulate regulations and prescribe

instruments for the better attainment of stipulations of respective county plans;

6) the County Executive Committee Member shall make available, the resources necessary for

implementation of all county-specific regional plans and local plans.
Rationale 2

To make the clause more specific.

Proposal 3

Delete the clause.

Rationale 3
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Legislating County Executive Committee Member is at variance with collective responsibility of
County Executive Committees envisaged under Sections 36, 37 and 110 (3) of the County

Governments Act 2012.

The planning function has been assigned to the county government as a corporate entity

consisting of the County Executive and the County Assembly.

(25) New clauses
Proposal 1

Insert the following clause immediately after clause 13:
County Planning Department

There shall be established a County Planning Department that shall be headed by the County

Director of planning and shall have the following functions;
(a) coordinating integrated development planning within the county;
(b) Ensuring integrated planning within the county;
(c) ensuring linkages between county plans and the national planning framework;
(d) Ensuring meaningful engagement of citizens in the planning process;

(e) ensuring the collection, collation, storage and updating of data and information suitable

for the planning process; and
(f) Ensuring the establishment of a GIS based database system.
(g) be responsible for development control in the county

Rationale 1

A fully functional planning department needed to facilitate the effective implementation of the
planning services in the County (Section 105 of the County Governments Act, 2012).

MoLPP Response

The Bill has already proposed establishment of the office of County Director of Physical
Planning who will be the head of the technical arm
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A department is an administrative outfit that should not be established by law.
Proposal 2
Insert the following clause thereafter:
The Chief Officer responsible for Planning
The Chief Officer shall be responsible for:
(a) Overall administration of the County planning function
(b) Facilitating the planning process
(c) Budget and resource allocation for planning
Rationale 2

The Chief officer is a key office in the county executive administration (County Governments

Act, Section 40) and should be recognized in the Bill.
MoLPP Response

The office of the Chief Officer has been provided by the County Governments Act as purely

administrative and accounting officer.

Proposal 3

Insert the following clause immediately after clause 13:

The Role of the City, Municipal Manager and Town Administrator

All administrators appointed to manage the affairs of Cities, Municipal areas, and Towns shall

have the following responsibilities relative to the planning of urban areas —

1) in the case of City and Municipal Administrators, on delegation, functions of the County

Executive Committee Member as outlined in this Act;

2) the County Executive Committee Member shall exercise full jurisdiction in the case of a City-

county, towns without committees, and market centers;

3) in addition, City, Municipal managers and Town administrators shall —
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(a) formulate and implement urban development policy specific to their respective areas of

jurisdiction;
(b) ensure orderly and sustainable development of their urban areas;

(c) ensure the purposeful utilization of land in the interest of the general welfare of the

public;
(d) ensure that investments in property benefit local communities and their wellbeing;

(e) ensure adequate and effective stakeholder engagement in forging and formulation

visions, strategies and programmes for their areas;

(f) reserve and maintain all the land planned for open spaces, parks, and gardens in

accordance with the approved development plan.
Rationale 3

Role not defined in the Bill.

(26) Clauses 14 & 16- Office of the County Director of Physical Planning
Proposal 1

Delete the two clauses and replace with a new clause 14 as follows:

There is established an office of the County Director of Planning, which shall be an office in the

County Public Service, whose functions shall be -

1) the principle adviser to the county government, on all matters planning, and that are of
strategic impact on the whole county, and shall, in addition, be responsible for appropriately

organizing for the effective implementation of the planning function within the county,

2) notwithstanding the generality of the provisions of sub-section (1) above, the County Director
shall -

(a) serve as the head of the County Planning and Development Authority as established in
this Act;
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(b) issue, as per jurisdiction, declarations regarding areas earmarked for initiation of planning
process, planning control or development control in accordance with the procedure set

out in this Act;
(c) oversee the preparation of County-level plans as outlined in this Act;

(d) ensure that citizens participate in plan formulation processes, validation and

implementation of planned measures;

(e) ensure that County plan-making processes, procedures, outcomes and outputs conform to
principles, norms, values and standards stipulated by this Act and any other prescribing

instrument;

(f) maintain a land information system for the general purpose of guiding planning decision-

making;

(g) finalize and certify all plans for which he has jurisdiction and facilitate their legal
translation through approval by respective authorities, and publishing in the Kenya

Gazette;
(h) ensure the proper execution and implementation of approved plans;

(1) formulate by-laws to regulate zoning in respect of use and density of development and

buildings;
(j) adopt planning space standards, norms and criteria for the beneficial uses of land;

(k) ensure the efficient working and effectiveness of planning decision-frameworks and

development control system;

(1) ensure strict observance of zoning stipulations, land use guidelines and development

standards for throughout the county; and
(m)regulate the height, design, appearance and siting of buildings.

3) the County Director shall superintend the conduct and ethical practice of planning

professionals under his charge in accordance to stipulations of the Professional Planners Act.

Rationale 1
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To make provision for the role of the County Director.

(27) Clause 15- Qualifications of the County Director of Physical Planning

Proposal 1

Delete the term “Related discipline” under clause 15(b).

Rationale 1

To guarantee professional discipline, integrity and competence.

Proposal 2

Amend the clause to state as follows:

A person is qualified to occupy the office of the County Director of Planning if that person —
1) is a citizen of Kenya;

2) possesses a minimum undergraduate qualification that is accredited as a professional degree in
urban and regional planning or any of its associated sub-domains from a university or institution

chartered and recognized as offering such programmes;

3) has at least ten years post-qualification experience in professional planning engagements, five

of which he acquired as a Registered Professional Planner;
4) meets all other criteria for appointment as stipulated in the County Governments Act.

Rationale 2

To distinguish the qualification for Director General with those of County Director as it may

prove difficult to get people with the highest of qualifications.
Proposal 3
Amend clause 15 (1) (b) to state as follows:

“holds a bachelor’s degree in urban and regional planning and a master’s in a discipline related

to the physical planning functions from a recognized university;”.

Rationale 3
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To conform with the provisions of the Scheme of Service by the Public Service Commission of

Kenya.

Proposal 4

Amend clause 15 (1) (d) to state as follows:

“has at least ten years’ post-qualification professional experience in physical planning;”.
Rationale 4

To conform with the provisions of the Scheme of Service by the Public Service Commission of

Kenya.

(28) Clause 16- Responsibilities of the County Director of Physical Planning

Proposal 1

Delete reference to “physical planning” and replace with “land use planning” in the entire

section.
Rationale 1

To align to requirements Articles 2(3), 2(4), 60, 66, 67 (2h), 68 (b), 162 (2b) 260, 261, Fourth
Schedule Part 1/21 and Fifth Schedule of the Constitution

Proposed County Physical Planning is in conflict with “County Spatial Planning” in the County

Governments Act, section 110.

Proposed “Local Physical Development Plans” is in conflict with city, municipal land use plans

as provided for in the County Governments Act (section 111)

Praposed “Local Physical Development Plans” is in conflict with Urban Integrated Development

Plans, Sections 36-42 of Urban Areas and Cities Act.
Proposal 2
Amend the clause to state as follows:

The County Director of Planning and head of County Planning Department shall be responsible

for —
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(a) advising the county government on County planning matters;

(b) preparation of county spatial, County Sectoral plans as per the County Government Act,

(c) preparation of County Integrated Plan, City or Municipal Land-use Plans, Municipal
Land-use Plans among others as provided in the County Government Act and Urban
Areas and Cities Act;

(d) Delegate in writing any of his functions under this Act, either generally or specially to
any planning officer in the Sub county, Ward, Village or Urban levels;

(e) The Director may contract and supervise the services of a registered and practicing
physical planner and/or planning firm to prepare county spatial plans and/or land use
policies;

(f) preparation of inter-county development plans;

(g) undertaking research on matters relating to development planning at the county level

(h) certification of county plans and recommending to the county executive in charge of
planning for adoption

MoLPP Response
Reject proposed amendments (a)-(g).
1. Accept proposed amendment (h) and rephrase to read as follows:

“certification of county plans and recommending to the county executive in charge of planning

for approval”.
2. Add sub clause (i) and (ii) to read as follows:

(1) “communicating decisions of planning authorities on development applications based on the
policies approved by the County Executive Committee Member for the time being in charge of

physical planning matters”.
(ii) “Issuance of prescribed development control instruments”.

(29) New clauses
Proposal 1

Insert a new clause immediately after clause 16 to state as follows:

Private Sector
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In discharging responsibilities under this Act, The Director may retain services of registered and

licensed planners and or planning firm.

No body corporate shall carry on business as registered planner unless the directors thereof
whose occupation involves the preparation of plans in respect of land under this and are

registered physical planners.
Rationale 1

To introduce efficiency in delivery of planning services; capacity building of the planning

private practice (Article and 10 and article 60 of the Constitution).
MoLPP Response

This issue will be addressed in the subsidiary legislations.
Proposal 2

Insert the following clause immediately after clause 16:

Officers with delegated functions

The functions and powers of the Director-general of Planning and County Director of Planning,
when exercised for the general purposes guiding, harmonizing and standardizing planning
practices, and regulating land use and development activities in their respective jurisdictions,

shall be deemed to be exclusive to the occupants of these offices unless -
1) such functions and powers are delegated to other persons, as follows -

(a) from the Director-General to officers of the National Land Commission, Planning

Authorities designated under this Act, and state departments;

(b) from the County Director to officers at decentralized county units, and city and municipal

planning authorities.
2) the powers shall only be delegated to qualified persons as outlined in this Act;

3) the extent of such delegation shall include -
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(a) oversight over plan-making processes, procedures, outcomes and outputs, and ensuring

strict observance of, and conformance to principles, norms and standards thereof;

(b) superintending the conduct and ethical practice of planning professionals under their

charge.

4) the function of plan certification and transmission of certified plans to approving authorities
shall not be delegated, and shall remain exclusive to the Director-general and County Director of

Planning, as per jurisdiction.
Proposal 3

Insert the following clause thereafter:
The Role of Parliament

Parliament shall approve all national policies that inform and guide planning practice through the

Country.

Rationale 3

Though obvious, it needs to be stated in legislation. (See clause 22(4))
Proposal 4

Insert the following clause thereafter:

The Role of County Assemblies

The provisions of this Act are subject to provisions of Article 185 of the Constitution, and shall,
with respect to the county planning function, be interpreted as follows -

1) a county assembly may make any laws that are necessary for, or incidental to, the effective
performance of the planning functions and exercise of the powers of the county government
thereof;

2) a county assembly, while respecting the principle of the separation of powers, may exercise
oversight over the county executive committee and County Planning and Development
Authority;

3) a county assembly may receive and approve all policies, strategies and programmes

formulated by the County Executive Committee;
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4) a county assembly may receive and approve the category of plans delineated as Regional
plans (regional coordination) and Urban Spatial (Structure) Plans in this Act;
5) A county assembly may receive and approve any regulations formulated by the County

Executive Member for the effective discharge of the county planning function.

Rationale 4
The role granted to County Assemblies under clause 37(2) is insufficient.

(30) New clauses under Part 111

Proposal 1
Insert the following clause under Part III:

Establishment and designation of Planning Authorities
This Act establishes and designates planning authorities for the general purposes of ensuring
effective administration of the planning function and system, and for specific purposes of

operationalizing the provisions of this Act.

1) the National government, as represented by the ministerial directorate responsible for
planning, shall become the statutory planning authority for jurisdictions delineated in Sections
(see SN 22, 27, 48) of this Act, and for purposes of executing roles outlined in Section 38 of this
Act;

2) every County Government, as represented by the ministerial directorate responsible for

planning, shall each become the statutory planning authority for jurisdictions delineated in

Sections (See SN 27, 32) of this Act;

3) without prejudice to provisions of sub-section 1 and 2 above, the Cabinet Secretary
responsible for planning may, by order published in the Kenya Gazette and after consultation
with the Cabinet Secretary responsible for devolution, and other relevant Cabinet Secretaries,
designate anybody or organ established by any written law to be a planning authority or joint

planning authority for purposes of this Act;
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4) in this regard, the Cabinet Secretary shall, upon commencement of this Act, designate the
following bodies as Jurisdictional Planning Authorities for the general purposes of preparing and

implementing plans relevant to their mandates, and to enforce related laws and regulations —

(a) The Kenya Wildlife Service, in relation to plans to conserve and manage national parks

and game reserves,;

(b) The Kenya Forest Service, in relation to plans for the conservation of the country’s forest

reserves, green belts, riparian forests and urban forests;

(c) Water Resources Management Authority, in relation to plans for the management of

water catchment areas, drainage basins and regulating the use of water resources thereof;

(d) The agency for the time being responsible for marine resources and maritime affairs, in
relation to plans to develop and manage sea-based resources, promote and regulate

activities of the blue economy;

(e) The Agriculture and Food Authority, in relation to land use planning in aid of agriculture

and the regulation of practices thereof;

(f) The National Environment Management Authority, in relation to plans for the

management and sustainable use of resource and environmental conservation;

(g2) Regional Development Authorities, in relation to long-range plans for development of all

nationally owned and shared resources within delineated Resource Regions;

(h) National Highways Authority, Kenya Urban Roads Authority, and the Kenya Rural

Roads Authority, in relation to transportation corridor plans;

(i) National Housing Corporation, in relation to plans for the development of public housing

schemes and management of public housing areas thereof;

(j) National Land Commission, for purposes of effectively discharging its oversight mandate

over land use planning throughout the country.
(k) Department of Defence, in relation to plans for security zones and controlled areas.

5) a Planning Authority designated under sub-section (4) above, shall carry out its planning

functions under supervision of the Director-General of Planning.
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Rationale 1

The Bill and other related legislation speak loosely to these agencies but fall short of anchoring

them in law.

Proposal 2

Insert the following clause thereafter:

Status of Planning Authorities

Each Planning Authority shall assume the status of a body corporate and shall —

1) have perpetual succession and a common seal;

2) in its co@orate name be capable of suing and being sued; and

3) be capable of performing such other functions as a body corporate may perform;

4) have a significant degree of autonomy from the parent National or County ministry, although

the relevant offices and bodies shall exercise oversight functions as provided for by this Act;

5) for the avoidance of doubt, a County Planning and Development Authority shall not be
equated to the County Planning Unit as provided for in Section 105(1) of the County

Governments Act.
Rationale 2

Planning has long been subjected to political manipulations in the interest of advancing personal
gain, and to the detriment of the public interest. The formation of a semi-autonomous entity,
whose functions are overseen by the respective national and county officials will go a long way

in making planning and planning agencies more effective.
Proposal 3

Insert the following clause thereafter:

Administration of Planning Authorities

Planning Authorities shall be administered as follows —
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1) The Director-general shall be the chief executive of the National Planning Authority and shall

(a) be responsible for the day to day management of the affairs of the Planning Authority;
(b) manage the funds and property of the Authority; and
(¢) perform any other functions as may be conferred upon him by this Act.
2) The County Director shall be the chief executive of the County Planning and Development

Authority and shall carryout responsibilities similar to those of the Director-general,

3) Jurisdictional Planning Authorities shall, for administrative purposes, serve under the Chief

Executives of their respective agencies.

Proposal 4

Insert the following clause thereafter:

Officers and Employees of the Planning Authority

The Director-general of Planning shall advise the Public Service Commission, the County Public
Service Board, bodies designated as Planning Authorities, and respective managements of
agencies that have in their employ officers with designated functions and powers, regarding the

type, qualifications, experience and quantities of staff required in each Planning Authority.
Proposal 5

Insert the following clause thereafter:

Sector agencies to have planning departments

For purposes of effectively executing functions and mandates delegated under this Act, the
National Land Commission, Planning Authorities, and state departments with delegated planning
functions and mandates shall have adequately resourced, staffed and equipped planning

departments.
Proposal 6
Insert the following new sub-part thereafter:

“Planning Forum and Liaison”
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Rationale 6

The current reading of the Bill conflates the function of consultation and engagement on
planning matters with that of dispute resolution. This amendment seeks to cure that by separating

both roles and creating a separate section to deal with the latter.

Besides, the Bill only creates the National Planning Consultative Forum, in spite of the fact that
much consultation for planning purposes proceeds at the lower levels. This amendment seeks to

cure that by creating all consultative fora in line with the subsidiarity principle

Finally, planning fora are normally constituted in the course of the planning process. There is
need to anchor these in law and guide their formation is to ensure representation in line with the

constitutions inclusivity principle.

Proposal 7

Insert the following clause thereafter:
Establishment of Planning Consultative Forums

There are established Planning Consultative Forums in line with the territorial criteria and

subsidiarity principle.
1) The following Planning Consultative Forums are established —

(a) Ward and Village Planning Consultative Forums, which are organs of County Governments
and represent the lowest levels of engagement of citizens for purposes of urban and rural

planning, respectively;

(b) City, Municipal or Town Planning Consultative Forums, which are organs of County

Governments and for the purpose of engagement on city-wide or town-wide planning matters;

(c) the Sub-county Planning Consultative Forum, which is an organ of County Governments and

for the purpose of engagement on planning matters affecting a Sub-county;

(d) the County Planning Consultative Forum, which is an organ of County Governments and for

the purpose of engagement on County-wide planning matters;
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(e) the Inter-county Planning Consultative Forum, which is an organ of two or more County

Governments collaborating on a planning matter, including on metropolitan areas;

(f) the Special Areas Planning Consultative Forum, which is an organ of National Government

and for purposes of engagement regarding Special Planning Areas as provided for under this Act

(g) the National Planning Consultative Forum , which is an organ of National Government and

for purposes of engagement regarding planning matters that impact upon the whole country.

2) Certain existing bodies may convert themselves into Planning Consultative Forums for
purposes of fulfilling provisions of this Act, provided that their composition is adjusted

according to stipulations of this Act. The existing bodies include —

(a) Village Consultative Forums, established under Section 53 of the County Governments

Act, which may take on functions of the Village Planning Consultative Forum;

(b) the Inter-governmental Forum, established under Sections 54(2) of the County
Governments Act, and which may take on functions of the County Planning Consultative

Forums;

(c) the Council of Governors, established under Section 19 of the Inter-governmental
Relations Act, and which may take on functions of the Inter-county Planning
Consultative Forums and as delegated to Joint Committees as provided for in Section 23

of the Inter-governmental Relations Act;

(d) the National and County Government Coordinating Summit established under section 7
of the Inter-governmental Relations Act, and which may take on functions of the Special
Areas and National Planning Consultative Forums, as delegated to Inter-governmental
Relations Technical Committee and Setoral Working Group or Committee as provided

for in Section 11 and 13 of the Inter-governmental Relations Act.
3) for the avoidance of doubt —

(a) County Planning Consultative Forums shall not be equated to, but may be a typology of

Citizen Fora to be established pursuant to Section 91(g) of the County Governments Act;
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(b) City, Municipal or Town Planning Consultative Forums shall not be equated to, but may
be a <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>