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REPUBLIC OF KENYA

TWELFTH PARLIAMENT

THE SENATE

PUBLIC HEARINGS/ RECEIPT OF MEMORANDA

THE NATIONAI, DROUGHT MANAGEMENT AUTHORITY (AMENDMENT) BILL
(NA]'TONAL ASSEMBLY BrLLS NO. 26 OF 2019)

The National Drought Management Authority (Amcndmcnt) Bill (National Asscmbly Bills
No.26 of 2019) was read a First Timc in thc Senate on l9'h February, 2020 and,was thereafter
cornmitted to the Senate Standing Committee on Land, Environment and Natural Resources for
consideration.

Pursuant to the provisions of Article I l8(lXb) of the Constitution and standing order 140 of the
Senate Standing Orders, the Senate Standing Committee on Land, Environment and Natural
Resources now invites interested members of the public and stakeholders to submit their views
on the Bill. The views may be submitted through submission of written memoranda in the
following manner-

l. Public Hearing for the Bill shall be held on Thursday,l2th March, 2020 from 10:00 a.m.
to 12:00 noon at KICC, Shimba Hills Boardroom, Nairobi; or

2. written Memoranda may be forwarded to the clerk of the senate/ secrctary,
Parliamentary Service Commission, P.O. Box 41842-00100, Nairobi, hani-delivered to
the Office of thc Clerk of the Senate/ Secretary, Parliamcntary Service Commission,
First Floor, Main Parliamcnt Buildings, Nairobi or emailed to
csenate@parliament.go.ke, to be received on or before Thursday, 12th March,2020 at
5.00 p.m.

The Bill may be found on the Parliament website at http:/www.parliament.go.ke/senate.

CLIIRK OF THE SENATE/ SIICITETARY,
PARLIAMENTARY SERVICE CQMMISSION.
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the counties. The proposed amendments under the NDMA Amendment bill, 2019

therefore do not affect in any way counties as provided for under Article 110 of the

Constitution. The Fund Regulations will be actualizing the provisions of the Act and will
facilitate effective and efficient delivery of service by the Authority.

JUSTTFICATION

The Amendment bill will facilitate the operationalization of the Public Finance

Management (National Drought Emergency Fund) Regulations 2019, as the existing

inconsistency and duplication in law in the National Drought Management Act and Fund

regulations will be cured;

The Amendment bill has aligned the provisions of the National Drought Management

Act,2016 and the Public Finance Management Authority Act,2012 in regard to

establishment of the Fund as well as the institutional framework while maintaining the

letter and spirit of the National Drought Management Act, 2016 as well as the desired

Government Objective.

RECOMMENDATIONS

The Ministry of Devolution and ASALs has no concerns on the contents of the National

Drought Management Act Bill 2019, as published. Unless any views to the contrary are

brought forth by any other parly, the Ministry is of the view that the Bill be passed

in the manner it was Published.

MINUTESEN/SCLENR/041/2020: ANYOTHERBUSINESS;
There was no other business discussed.

MINUTE SEN/SCLENR/042/2020: DATE OF NEXT MEETING;
The meeting was adjourned at 12.45 pm and the next meeting was scheduled for to
follow thereafter.

Signed:............. D ate : .... .. .... 7. 1..0.5 | ?..0.?9...........

SEN. MWANGI PAUL GITHIOMI, MP

CHAIRPERSON

STANDING COMMITTEE ON LAND. ENVIRONMENT AND NATURAL

RESOURCES
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i) provide a common basket emergency fund in order to facilitate faster, transparent,
predictable, and accountable release of funds for drought risk management as well as
receive financial resources from development partners who support government on
drought risk management interventions.

JUSTIFICATION

Rationale for establishment of the National Drought Emergency Fund under Public
Finance Management Act (PFMA), 2012 andnot the National Drought Management
Authority Act,2016 is that PFMA, 2012 is the principal law guiding the administration,
management and oversight of public funds including the establishment of national public
funds.

c) Further, Section 6 (e) of the PFMA, 2Ol2 provides that the PFM Law shall prevail in
case of any inconsistency in establishment, administration and management of
any public Fund.

d) In addition, Section 24 (4) of the Act assigns powers to establish national public funds
to the Cabinet Secretary for the National Treasury & Planning with the approval of
the National Assembly.

Accordingly, there is need to amend the National Drought Management Authority Act
(I{DMA), 2016, which had established the Fund to align it to the provisions of the
PFMA, 2012 as guided by Law. This will avoid inconsistencies and duplication of laws
and pave way for the seamless operationalization of the National Drought Emergency
Fund.

The governance structure of the National Drought Emergency Fund:

The National Drought Emergency Fund shall be undcr the oversight of the National
Drought Management Authority board; the Chief Executive Officer of the Authority shall
be the Funds'accounting officer/ administrator; and the NDMA Staff will provide
Secretariat services to the Fund

Effect of National Drought Management Authority (Amendmcnt) Bill, 2ol9 to
Counties pursuant to Article 110 of the Constitution

National Drought Management Authority is a national government institution fully
funded from the equitable share of the national government.

Section 7 (2) of the NDMA act, 2016 had provided for administrative structures to
counties through delcgation when implcmcnting NDMA programmes and initiatives at
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3. Confirmation of Minutes of the Previous Sittings;

4. Public Hearings on the National Drought Management Authority (Amendment)

Bill (National Assembly Bills No. 26 of 2019);

9.30am - 10.00am - Briefine by the Leeal Counsel on the Bill

10.00am - 11.00am - Views from Stakeholders

1i.00am - 12.00Noon - Views from Memb of the Public

5. Any other Business;

6. Date of the next meeting;

7. Adjournment.

MINUTE SEN/SCLENR/O4O/2020 : C HEARINGS ON THE
DROUGHT MANAGEMENT AUTHORITY (AMENDMEND BILL NATIONAL
ASSEMBLY BILLS NO. 26 OF 2019)

The Committee did not obtain any attendance from members of the Public and discussed

the Bill with the guidance of the Secretariat and resolved to support the Bill in its current
status and without any amendments.

The Committee was only in receipt of submissions from the Ministry of Devolution as

follows:

BACKGROUND

The Ministry of Devolution and ASALs , the National Treasury and Planning and the

Attorney General developed the Public Finance Management (National Drought

Emergency Fund) Regulations 2019 pursuant to section 24 of the Public Finance

Management Act 20l2.The object of the fund is to;

g) improve the effectiveness and efficiency of the drought risk management systems in
the country;

h) facilitate resilience building, preparedness and timely response to drought during its

different stages in order to mitigate the negative effects of droughts ; and

a

a
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MINUTES OF THE 8',, MEETING OF THE SENATE STANDING COMMITTEE
ON LAND, ENVIRONMENT AND NATURAL RESOURCES HELD ON
THURSDAY,I2,, MARCH, 2O2O IN SHIMBA HILLS HALL, 15, FLooR, KICC
AT 9.30 AM.

MEMBERS
l. Sen. Mwangi Paul Githiomi, M.P
2. Sen. Prengei Victor, M.P.
3. Sen. Slyvia Kasanga, M.P.
4. Sen. Mwaruma Johnes, M.P.
5. Sen. Halake Abshiro, M.P.

1. Sen. Godana Hargura, M.P.
2. Sen. I3oy Issa Juma, M.P.
3. Sen. Ndwiga Peter Njeru, EGI-I. M.l,
4. Sen. George Khaniri, MGII, M.P.

IN ATTENDANCE

SECRETARIAT

1. Mr. Victor Bett
2. Ms. Carolyne Cheruiyot
3. Mr. Wilson Bosmet
4. Mr. John Nganga
5. Mr. Abdalla Mbore
6. Ms. Faith Wanja
7. Mr. Frank Nyabuti

PRESENT
- Chairperson
- Vice Chairperson
- Member
- Member
- Member

ABSENT WITH APOLOGY
- Member
- Member
- Member
- Member

- Clerk Assistant
- Legal Counsel
- Seargent-at-arms
- Audio Recording
- Seargent-at-arms
- Intern
- Intern

n/trNUTE SEN/SCLENR/038/2020: PRELIMINARIES
The meeting was called to order at 10.00 am by the Chairperson followed by a word of
preyer.

IvIINUTE SEN/SCLENR/039/2020: ADOT TION OF AGENDA
The agenda was therefore proposed by Sen. Mwaruma Johnes. M.P. and seconded by
Sen. Halake Abshiro, M.P. as follows.

1. Preliminaries - Prayer
2. Adoption of the agenda;
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The Committee adopted its report with the following Recommendations;

That the Committee recornmends to the Housc to pass the Bill as initially passcd by

the National Assembly and without any furthcr amendments-

The Report was adopted after having been proposed by Sen. Prengei Victor, M.P. and

Seconded by Sen. Boy Issa Juma, M.P.

MINUTE SEN/SCLENR/054/2020: ANY OTHERBUSINESS;
There was no other business discusscd.

MINUTE SEN/SCLENR/055/2020: DATE OF NEXT MEETING;
The meeting was adjourned at 12.15 pm and the next meeting was scheduled for Monday,

1 lth May, 2020 at 10.00am in the Senate Chamber.

Signed Date: 7.!..0.5.1?.9?9.

sEN. MWANGI PAUL GITI{IOMI, MP
CHAIRPERSON

ST'ANDING COMMITTEE ON LAND. ENVIRONMENT AND NATT'IU{L
RESOURCES
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MINUTE SEN/SCLENR/053/2020: CONSIDERATION OF THE COMMITTEE
REPORT'ON THE NAT'IONAL DROUGHT IVIT{NAGEMENT AUTHORITY
(AMENDMEND BILL TNATIONAL ASSEMBLY BILLS NO. 26 OF 2019);



the Dandora Estate Waste sewerage Treatment Plant in Ruai. The secretariat was able to
present a brief as is in the media regarding the Ruai land and resolved to write to the
relevant Ministries seeking facts on the matter.

v. SHEDULE oF MEETINGS
The Committee resolved to schedule as many number of meetings as possible so as
conclude on all pending business that is before the committee.
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Hearing that was already held before the suspension of business on Wednesday,

13th May, 2020, adoption of report to be done at another mceting to be held as

soon as the report is ready.

4. Geology Bill, 2020 - The Committee was informed by the secretariat that the Bill
was cleared by the Geology Society of Kenya and that the Committee can review

it a final time before its forwarded for publishing.

ii. STATUS OF STATEMENTS
Statement requested by Senator for Elgeyo Marakwet County on an issuc of national

concern regarding the landslide that occurred in Kerio Valley affecting residents of
West-Pokot and Elgeyo Marakwet counties. - The Secretariat informed the

Committee that letters have been done seeking for a response from the following
Cabinet Secretary, Ministry of Interior and Coordination of National Government;

Cabinet Secretary Lands and Physical Planning; and National Land Commission. The

Secretariat is following up on the feedback from the aforementioned stakeholders and

will brief the Committee during the forthcoming meeting.

Statement requested by Sen. Johnson Sakaja regarding the demolitions of houses that

have left more than 5,000 residents in Kariobangi North Ward, Embakasi North
Constifuency Homeless - the Committee resolved to have a meeting on Monday, 11th

I;4.ay,2020 at 10.00am with the relevant stakeholders and thercafter conduct a site

visit to the families affected.

The Secretariat was tasked to analyze the pending Statements seeking information where
necessary so as to conclude on them as soon as possible.

Further remarks on each of the Statements are indicated in the Statements Tracker

attached. (See Statement Tracke)
iii. STATUS OF PETITIONS

The Committee tasked the Secretariat to prepare reports that can be tabled and also seek

information form the Ministry where necessary so as to conclude as many Petitions as

possible. The Secretariat was also tasked to schedule meetings that are possible so as to

reduce on the number of Petitions that arc pending.

Further remarks on each of the Petitions are indicated in the Petitions Tracker attached.

(See Petition Tracker)

iv. COMMITTEEINOUIRIES
The Chairperson indicated that the Committee embarks on inquiries and had requested

the secretariat to do some research on the recent happenings as observed in the media

touching on Land matters and the move by the Government to recover land grabbed from
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C. Status of petitions

D. Possible Committee Inquiries
E. Proposed Schedule of Meetings

5. Consideration of the committee Report on the National Drought
Management Authority (Amendment) Bill (National Assembly Bills No. 26 of
20te);

6. Any other Business;

7. Date of the next meeting;
8. Adjournment.

MINUTE SEN/SCLENR/051/2020 :

PREVIQUS SITTINGS
The Minutes of the 6th sitting held on 10'h March ,2020 were confirmed as a true record
of the proceedings having been proposed and seconded by Scn. Godana Hargura, M.p.
and seconded by Sen. Mwaruma Johnes, M.p. respectively.
The Minutes of the 7th sitting held on 11th March 2020 wereconfirmed as a rue record of
the proceedings having been proposed and seconded by Sen. prengei Victor, M.p. and
seconded by Sen. Mwaruma Johnes, M.p. respectively.
The Minutes of the 8th sitting held on 12rh March ,2020 were confirmed as a true record
of the proceedings having been proposed and seconded by Sen. prengei victor, M.p. and
seconded by Sen. Mwaruma Johnes, M.p. respectively.
The Minutes of the 9th sitting held on 12th March ,2020 were confirmed as a true record
of the proceedings having been proposed and seconded by Sen. prengei Victor, M.p. and
seconded by Sen. Mwaruma Johnes, M.p. respectively.
MINUTE SEN/SCLENR/052/2020: HOUSEKEEpING *

i. STATUS OF BILLS
l ' Rcport of the Standing Committee on Land, Environment and Natural Resources

on the Sectional Properties Bill Qrlational Assembly Bills No. 23 of 2019) _ the
committec resorved to table the report on Tuesday, rzth Mayr 2019 after it was
adopted by the committee before the suspension period of covlD_19.

2' Report of the Standing Committee on Land, Environment and Natural Resources
on the National Drought Management Authority (Amendment) Bill (National
Assembly Bills No. 26 of 2Ol9). - the Committee resolved to table the report on
Tuesday, r2'h May,2019 after it is adopted rater in the meeting.

3. Report of the Standing Committee on Land, Environment and Natural Resources
on the Wildlife Conservation and Management (Amendment) Bill (Senate Bills
No. 24 of 2019). - The Committee resolved to review the Matrix of the public
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MINUTES OF THE 1.0,'SITTING OF THE SENATE STANDING COMMITTEE

ON LAND, ENVIRONMENT AND NATURAL RESOURCES HELD ON

THURSDAY,T'I MAY,2020 ON ZOOp4 ONLINE PLATFORM AT 10'00 AM'

MEMBERS
1. Sen. Mwangi Paul Githiomi, M.P

2. Sen. Prengei Victor, M'P.

3. Sen. Godana Hargura, M'P.

4. Sen. Mwaruma Johnes, M.P.

5. Sen. Boy Issa Juma, M.P-

IN ATTENDANCE SECTTETARIAT

1. Mr. Victor Bett

2. Ms. Judy Ndegwa

3. Ms. CarolYne CheruiYot

4. Mr. John Nganga

PRESENT
- Chairperson
- Vice Chairperson
- Member

- Member

- Membcr

- Member
- Member
- Member
- Member

- Clerk Assistant

-Legal Counsel

- Legal Counsel

- Audio Recording

MINUTESEN/SCLENRJ049/2020: PRELIMINARIES

The meeting was called to order at 10.25 am by the chairperson followed by a word of

prayer.

MINUTE SENiSCLENR/O5O/2020 : ADOPTION OF AGENDA

The agenda was therefore proposed by Sen. Prengei Victor' M'P' and seconded by Sen'

Godana Hargura, M.P. as follows.

1. Preliminaries - PraYer

2. Adoption of the agenda;

3. Confirmation of Minutes of the Previous Sittings;

4. HousekeePing -
A. Status of Bills
B. Status of Statements

ABSENT WITH APOLOGY
l. Sen. Slyvia Kasanga, M.P.

2. Sen. Halake Abshiro, M.P.

3. Sen. Ndwiga Peter Njeru, EGH. M'P'

4. Sen. George KJraniri, MGH, M.P.



APPENDICES

Anncx I:

nex II:

Minutes of the Committee Meetings

Newspaper Adverts on the Public Hearing
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3.1 Recommendations

The Committee therefore recommends to the House to pass the Bill as initially passed by

the National Assembly and without any further amendments.
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CHAPTER THREE

COMMTTTEE OBSERVATIONS AND RECOMMENDATIONS

3.0 ObservationsandDeterminations

Committee made the following observations in line with the submissions made
the Public Hearing:

The Committee observed that it would be prudent that the Fund be managed by the
National Drought Management Authority and the Parent Ministry under the auspices
of the Public Finance Management Act, 2012 which makes general provisions for the
management of all public funds in the country.

The Committee did not receive any other submissions on the Bill from members of
the Public and deliberated on the Bill with the guidance of the submissions submitted
by the Ministry of Devolution and ASALs.
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Section 7 (Z) of the NDMA Act, 2016 had provided for administrative structures to

counties through delegation when implementing NDMA programmes and initiatives at

the counties. The proposed amendments under the NDMA Amendment Bill, 2019

therefore do not affect in any way counties as provided for under Article 110 of the

Constitution. The Fund Regulations will be actualizing the provisions of the Act and will

facilitate effective and efficient delivery of service by the Authority'

JUSTIFICATION

The Amendment bill will facilitate the operationalization of the Public Finance

Management (National Drought Emergency Fund) Regulations 2019, as the existing

inconsistency and duplication in law in the National Drought Management Act and Fund

regulations will be cured;

The Amendment bill has aligned the provisions of the National Drought Management

Act, 2016 and the Public Finance Management Authority Act, 2012 in regard to

establishment of the Fund as well as the institutional framework while maintaining the

letter and spirit of the National Drought Management Act, 2016 as well as the desired

Government Objective.

RECOMMENDATIONS

The Ministry of Devolution and ASALs has no concerns on the contents of the National

Drought Management Act Bill 2019, as published. Unless any views to the contrary are

brought forth by any other party, the Ministry is of the view that the Bill be passed

in the manner it was Published.
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JUSTIFICATION

Rationale for establishment of the National Drought Emergency Fund under public
Finance Management Act (PFMA), 2012 and, not the National Drought Management
Authority Act,2076 is that PFMA, 2012 is the principal Iaw guiding the administration,
management and oversight of public funds including the establishment of national public
funds.

a) Further, Section 6 (e) of the PFMA,2ol2 provides that the pFM Law shall prevail in
case of any inconsistency in establishment, administration and management of any
public Fund.

b) In addition, Section 24 (4) of the Act assigns powers to establish national public funds
to the Cabinet Secretary for the National Treasury & Planning with the approval of
the National Assembly.

Accordingly, there is need to amend the National Drought Management Authority Act
(NDMA), 2016, which had established the Fund to align it to the provisions of the
PFMA, 2012 as guided by Law. This will avoid inconsistencies and duplication of laws
and pave way for the seamless operatio nalization of the National Drought Emergency
Fund.

The Governance Structure of the National Drought Emergency Fund
The National Drought Emergency Fund shall be under the oversight of the National
Drought Management Authority board; the Chief Executive officer of the Authority shall
be the Funds' accounting officer/ administrator; and the NDMA Staff will provide
Secretariat services to the Fund

Effect of National Drought Managcment Authority (Amendment) Bill, 20L9 to
Counties pursuant to Article 110 of thc Constitution

The National Drought Management Authority is a national govemment institution fully
funded from thc equitable share of the national governmcnt.

The Senate Standing Com mittee on Land, Environment & Notural Resources Page 9



CHAPTER TWO

PUBLIC PARTICIPATION

2.0 Attendance bv Stakeholders

The Committee, pursuant to Article 1 18 of the Constitution and standing order 1a0 (5) of

the Senate Standing Orders, invited submissions from members of the public on the Bill

via an advertisement on the People and the Star Daily Newspapers on 2nd March, 2020'

On l2,h March, 2020, the Committee met in, Shimba Hills Hall, 1" Floor, Kenya

lnternational conference centre (KICC), Nairobi and received written Memoranda on the

Bill from the Ministry of Devolution and ASALs'

2.1 Submissions from Stakeholders

MINISTRY OF DEVOLUTION AND ASALS

The submissions by the Ministry were as follows:

BACKGROUND

The Ministry of Devolution and ASALs, the National Treasury and Planning and the

Attomey General developed the Public Finance Management (National Drought

Emergency Fund) Regulations 2019 pursuant to section 24 of the Public Finance

Management Act 20l2.The object of the fund is to;

d) improve the effectiveness and efficiency of the drought risk management systems in

the country;

e) facilitate resilience building, preparedness and timely response to drought during its

different stages in order to mitigate the negative effects of droughts; and

0 provide a common basket emergency fund in order to facilitate faster, transparent,

predictable, and accountable release of funds for drought risk management as well as

receive financial resources from development partners who support govemment on

drought risk management interventions'
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1.3 Consequences of the Bill

Amendment bill will facilitate the operationalization of the public Finance
(National Drought Emergency Fund) Regulations 2019, as the existing
and duplication in law in the National Drought Management Act and Fund

will be cured;

Amendment bill has aligned the provisions of the National Drought Management

2016 and the Public Finance Management Authority Act, 2012 in regard to

of the Fund as well as the institutional framework while maintaining the
and spirit of the National Drought Management Act,2016 as well as the desired

Objective.

(.
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b) facilitate resilience building, preparedness and timely response to drought during its

different stages in order to mitigate the negative effects of droughts; and

c) provide a common basket emergency fund in order to facilitate faster, transparent,

predictable, and accountable release of funds for drought risk management as well as

receive financial resources from development partners who support government on

drought risk management interventions.

1.2 Overview of the Bill

The rationale for establishment of the National Drought Emergency Fund under Public

Finance Management Act (PFMA), 2012 and not the National Drought Management

Authority Act, 2016 is that PFMA, 2012 is the principal law guiding the administration,

management and oversight of public funds including the establishment of national public

funds.

Further, Section 6 (e) of the PFMA, 2012 provides that the PFM Law shall prevail in case

of any inconsistency in establishment, administration and management of any public

Fund.

In addition, Section 24 (4) of the Act assigns powers to establish national public funds to

the Cabinet Secretary for the National Treasury & Planning with the approval of the

National Assembly.

Accordingly, there is need to amend the National Drought Management Authority Act

(NDMA), 2016, which had established the Fund to align it to the provisions of the

pFMA, 2012 as guided by Law. This will avoid inconsistencies and duplication of laws

and pave way for the seamless operationalization of the National Drought Emergency

Fund.
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ANNEX

7th May,202o

The Clerk of the Senate,

Parliarnent Buildings,

NAIROBI.

RE: COMMITTEESTAGEAMENDMENTSToTHESECTIONAL
pRopERTtES BILL, 2olg (NAI'I6NAL ASSEMBLY BILLS No' 23 oF

20t9)

NOTICE is hereby given that Sen. Githiomi Mwangi, Chairperson of the Senate

Standing committee on Land, Environment and Natural Resources, intends to move the

following amendments to the Sectional Properties Bill, 2019, at the committee Stage -

CLAUSE 12

THAT clause lz of the Bill be amended by deleting sub clause (5) and substituting

therefor the following new sub clause -

(5)Beforeregisteringaproposedsectionalplanofsub-divisionol
consolidation, the Registrar shall upon endorsemcnt by a survcyor amend the

original sectional plan in the manner prescribed by the regulations'

Dated. ..7!9?!?9ZA "'2020
\

Githiomi Mwangi,

Chairperson of the Standing Committee on

Land, Environment and Natural Resout'ces
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The chairperson notified the Committee that he is aware that the matter iscurrently before the Finance and Budget Committee of the Senate and he willadvise the Speaker accordingly to allow the Senate Finance and Budget
Committee to proceed with the matter.

MTNUTE sEN/scLENR/03u2020: DATE oF NEXT MEETTNG;
The meeting was adjourned at 72.45 pm and the next meeting was scheduled forWednesday, 1 lth March, Z0ZO.

Signed:............ Date :.......... 
7. !.95 I 2.0.?9...........

SEN. MWANGI PAUL GITHIOMI, MP

CIIAIRI'ERSON

RESOURCES
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5. Any other Business;

6. Date of the next meeting;

7. Adjournment.

MINUTE SEN/SCLENIUO2S/2O20 :

PREVIOUS SITTINGS

CONFIRMATION OF MINUTES OF THE

The committee differed the confirmation of Minutes to such a time that the committee

would be able to have the requisite Committee Members present.

MINUTE SBN/SCI,ENIVO29/2020: SII) TI{E
ON S AI, PR .TIE NAL

BII,LS NO.23 0F 2019)

The Comrnittee reviewed the report of the Committee on the Sectional Properties Bill

(National Assembly Bills No. 2i of 2olg) and approved its contents and the inclusion of

the amendment that:

THAT clause 12 of the Bill be arnended by deleting sub clause (5) and substituting

therefor the following new sub clause -
(5) Before registering a proposed sectional plan of sub-division or

consolidation, the Registrar shall upon cndorsernent by a surveyor amend the

original sectional plan in the manner prescribed by the regulations.

MINUTE SEN/SCI,ENIU030/2020: ANY OTHERBUSINESS;

The Secretariat took the Committee through correspondences as follows:

l. Receipt of an ilvitation from the Ministry of Foreign Affairs on the preparations

for UN 2020 Oceans Conference schedutea for 2-6th June, 2020;

The chairperson informed the committee that names witl be submitted in due

course.
2. Receipt of a1 invitation from citizens Clirnate Lobby Kenya on the request for the

Committee to join the Carbon Pricing Leadership Coalition meeting scheduled for

Uganda on 20 - 22"d April, 2020 in Uganda'

3. Receipt of an acknowledgment lettel on receipt and work 
-so 

far on the

recornmendations from the Ministry of Water and Sanitation and krigation on the

Committee,s Report on the 8th World Water Forum held in Brasilia, Brazil held

from 18th - 23'd March, 2018.

4. Receipt of a letter fi'om thc county ciovernment of Mandera on the county Non-

core Infrash'ucture projects, involving the Governor'S residence, Deputy

Governor's residence and thc Spcakers residence'

o

'l'he Senate Standing Committee on Lon d, Iinvirontnent & Natural Resources Page xxi



MINUTES OF THE 6'H MEETING OF TIIE SENATE STANDING COMMITTEE
ON LAND, ENVIRONMENT AND NATURAL RESOURCES HELD
TUESDAY, 1O'O MARCH, 2O2O IN COMMITTEE ROOM 10 AT 11.00 AM.

ON

1. Sen. Mwangi Paul Githiomi, M.Ir.
Sen. Godana Hargura, M.p.
Sen. Mwaruma Johnes, M.p.

Sen. Prengei Victor, M.p.
Sen. Halake Abshiro, M.P.
Sen. Boy Issa Jurna, M.p.
Sen. Ndwiga Peter Njeru, EGII. M.p.

Sen. George Khaniri, MGH, M.p.
Sen. Slyvia Kasanga, M.p.

ATTENDANCE
Mr. Victor Bctt
Mr. Tiyan Joseph
Ms. Carolyne Cheruiyot
Mr. John Nganga
Mr. Abdalla Mbore
Ms. Faith Wanja

PRESENT
- Chairperson
- Member
- Member

ABSENT WITH APOLOGY
- Vicc Chairperson
- Member
- Member
- Member
- Member
- Member

SECRETARIAT
- Clerk Assistant
- Itesearcher
- Legal Counsel
- Audio Recording
- Seargent-at-arms
- lntern

.,

SEN/SCLENIV026/2020: PRELIMINARIES
meeting was called to order at 11.30 am by the Chairperson followed by a word of

SEN/SCLENLL{0Z7/2020: ADOp'rtON OF AGENDA
agenda was therefore proposed by Sen. Mwaruma Johnes. M.p. and secondecl by
Godana Hargura, M.P. as follows.

Preliminaries - Prayer
Adoption of the agenda;

Confirmation of Minutes of the previous Sittings;
Consideration of the Committee Report on the Sectional properties Bill
(National Assembly Bills No. 23 of Z0l9);
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MINUTE SEN/SCLENR/0I.4/2020: ANY OTHERBUSINESS;
l. The Committee discussed the Petition by Residents of Barwaqo Area on the Unlawful

encroachment and forceful occupation of Barwaqo plots within Bulla Mpya Ward,

Mandera East Constituency- Mandera County and receipt of a letter from the

Governor, Mandera County Government through the office of the Speaker of the

Senate directing the cornmittee to conduct an inquiry into the ongoing county non-

core infrastructure projects. The Speaker directed that the matter be handled by this

Committee. However, the Secretariat advised the Committee that there are security

concerns in Mandera County as well as the matter at hand falls within the mandate of

the Senate Committec on Roads and Infrastructure. The Comrnittee then resolved to

conduct the visit on Thursday, 5th March,ZO2O; and

2. The Committee considered an invitation from Golder ESIA team to attend a breakfast

meeting on Wednesday, 4th March, 2019 as frorn 9.00arn and resolved to instead

attend thc Committeeis Public Hearing as it has coincided with the Committec

meeting.

MINUTE SEN/SCLENR/015/2020: DATE OF NEXT MEETING;

The meeting was adjourned at 11.05 arn and the next meeting was scheduled for

Wednesday, 4th March, 2020.

Signed:............. Date:

SEN. MWANGI PAUL GII'HIOMI, MI'

CHAIRPERSON

G ON . ENVIIT AND NASTANDIN

ITESOUI{CES
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4' Analysis of Public Hearing Matrix on the Sectional Properties Bill (National
Assembly Bills No. 23 ot20l9)

5. Any other Business;

6. Date of the next meeting;

7. Adjournment.

MINUTE SEN/SCLIINR/OI 3/2020: ALYSIS lRIX
ON SIICTIONAL PRO TIES BII.L (NATIONAL ASSTIMBLY BILLS
NO. 23 0F 2019)

The Committee made the following observations in line with the submissions made
during the Public Hearing:

1. Clause 2: Common areas should bc properly defined and protected by the law to
avoid encroachmcnt. Clausc 2 of thc Billprovides that common properly means so
nruch o1'a parcel as is not oompriscd in a unit shown in a sectionut ptu"."

Thc Committee observed that indeed this is a good proposal and that grere is
need define "Cotnmon Area" especially if it has been lsed in the Bill.

2. Clause 2: Definition of building to remove any ambiguity on types of building that
can be subdivided into uttits for the putposes intended i1 this gllf. ft also takes i,to
consideration conshuction of multi-dwelling building in single clwelling
desigrated areas.

The Committee obscrved that indeed this is a good proposal and grat thc
definition of the terrn "Building" should bc as per the iand Ilegistration Act,
2012 mcaning a structurc or crection of any kind, whether permancnt or
temporary, movable or immovablc and rvheflrer-completed o. not.

3. Clause l2(5): the amendtnent of a sectional plan shoulcl be done by a surveyor ancl
then the Registrar will then proceed to registcr the amendecl approved subdivision
or consolidation. Clause 12(5) of the Bill proviclcs that before registering a
proposed sectional plan of sub-division or consolidation, the Regish.ar shall arnend
the original sectional plan in the manner prescribed by the regulations.

'fhe comrnittee observed that it's in agreement with thc proposal proposed
and thc rationalc that the Rcgistrar docs not posscss technical capacity to
amend sectional plans, is not flre repository of maps and relies on maps
preparcd by the Director ofsurvey.
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MINUTES OF THE 3* MErcTING OF THE SENATE STANDING COMMITTEE

ON LAND, ENVIRONMENT AND NATURAL RESOURCES HELD ON

TUESDAy,3m MARCH,2020IN COMMITTEE ROOM 10 AT 9.00 AM.

MEMBERS
1. Sen. Prengei Victor, M.P.
2. Sen. Mwaruma Johnes, M'P'
3. Sen. SlyviaKasanga, M.P.

1. Sen. Mwangi l'aul Githiomi, M.P.

2. Sen. Godana Hargura, M.P.

3. Sen. Boy Issa Juma, M.P.
4. Sen. Ndwiga Peter Njeru, EGH. M.P
5. Sen. George Khaniri, MGH, M.P-

6. Sen. Halake Abshiro, M.P.

TN ATI'ENDANCE

SECRETARIAT
l. Mr. Victor Bett
2. Ms. Carolyne ClreruiYot
3. Mr. John Nganga
4. Mr. Abdalla Mbore
5. Ms. Faith Wanja

PRESENT
- Vice Chairperson
- Member
- Member

ABSENT WITH APOLOGY
- Chairperson
- Member
- Member
- Member
- Member
- Member

- Clerk Assistant
- Legal Counsel
- Audio Recording
- Seargent-at-arms
- Lrtcrn

MINUTE SEN/SCLENR/011/2020: PRELIMINARIES

The meeting was called to order at 9.30 am by the Chairperson followed by a word of

prayer.

MINUTE SEN/SCLENR/012/2020: ADOPTION OFAGENDA

The agenda was therefore proposed by Sen- Mwaruma Johnes' M'P' and seconded by

Sen. Slyvia Kasanga, M.P. as foilows.

1. Preliminarres - PraYer

2. Adoption of the agenda;

3. Confirmation of Minutes of the Previous Sittings;
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belatedly join the management company. The law should therefore protect the

purchasers by providing express warranties based on legitimate expectations.

19. The law should provide that procurement of planning approval and in deed occupation

certificate from planning authorities are by no means completion of the development

as per sale agreement as is often assumed.

MINU'TE SEN/SCLENR/OO9/2020 :

The was no other matter discussed.
ANY OTHER BUSINESS;

MINUTE SEN/SCLENR/010/2020: DATE OF NEXT MEETING;
The meeting was adjourned at 12.05 pm and the next meeting was scheduled for
Tuesday, 3'd March, 2020.

Signed:........... Date: t?./.91,.?9?.9...

SEN. MWANGI PAUL GITHIOMI, MP

CHAIRPERSON

STANDING COMMI I'TEE ON LAND. ENVIRONMENT AND NATURAI,

RESOURCES
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The trustee directorship by developer of management companies should be defined by
law and role/obligations spelt out to avoid abuse and conflict of interest.
There should be an understanding that once the sale process commences the developer
ceases to be the absolute exclusive owner so that minority interest and say is
recognized before ultimate handover.
Any developer intending to develop a property that will have sectional ownership
must decide on the number of units before submission.
The developer must form the management company before applying for certificate of
occupancy.

The developer must allocate the shares as soon as the sale of unit occurs.
As soon as 5 I percent of units are sold, the developer also must pay for service charge
of the unsold units.

6' As soon as 51 percent of units are sold, appointment of management committce
including directors is to happen. Thc appointcd directors must endorse any salc by
developer provided for as unit for sale.

7 ' The developer must disclose names and contacts of all the contractors involved in the
development like the architect, engineers, constructor, plnmber, electrician, borehole,
lift guy etc.

8. The developer must also disclosc any service provider who is a related party to the
shareholders and directors of the cleveroper to the new owners.

9. Developer should fulfir prornises made in salc/rnarketing prospectus.
l0' Midway plan changes should be lirnited to stnrchrraVdesign improvement only.
1 1. Approval of plan changes should involve e,listed owners.
12. Share certificates issuance and handover shoulcl be progressive.
13' Service charge for maintaining common areas should be mandatory. The law shoulcl

allow easy rccovery and,/or distress on defaulters
14. completio, of development shoulcl be as per sale agreemcnt.
15' common areas should be properly defined ancl protectecl by the law to avoicl

encroachrnent.

16. Penalties and refund fi-om false aclvertising.
Any deviation of the finished produot fiorn the advertiscd product shoulcl allow for
refund plus adjusted interest fol the initial o1'takers. This should include desig,,
quality, timclines, workmanship etc

17. Adequate pa.ki,g for both con,nercial and reside,tial.
18'Tlie sale ag'eetnent for sectional property is drawn by the developer with very little

say by individual purchasers who only acquire influence upon the property when they

2

J

4

5

The Senate Standing Committee on Land, Environment & Natural Resources Page xv



individuals as theY

to community and are

maintained/serviced bY

resources obtained from
all owners/tenants

bclong
its by-laws pcrmit,
grant a lease to an

owner of a unit
permitting that
owner to cxercise
exclusive use in
respect
ofan area or areas of
the common

Parties to the agreement

should bc able to agree

and stipulatc in the
agreement the contract
period and the
circumstances under
which it can be terminated

DelcteA management
agreement maY not
be terminated under

subsection (2)
without
cause until two Years
have elapsed from
the day that
the agreement was

entered into, excePt

when the
agreement permits
tcrmination at an

earlier

8 aa (3) (a)

Communication
tenant should be

communicated
immediately for securitY
reasons

ofnewReduce the numbcr
twenty days notice to 5
days notice

The owncr of a unit
shall give the
Corporation
written notice of the
name of the tenant

residing in the unit
within twentY daYs

from the
commencement of
the

4s (3)9

Communication of vacant
house should be

communicated
immediately for securitY
reasons

Reduce the number from
twenty daYs notice to 5

days noticc

Within twentY daYs

of ceasing to rent his

unit, the
owner shall give the

Corporation written
notice that his unit is

no rentcd

10 4s (4)

D. NEXTGEN MALL
They made submissions as the Representatives of the Unit Owners Conxnittee of

Nexigen Mall and tabled the following recornmendations:
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conspicuously on a
board at the site

I I (a) The notification
referred to under sub-
section (3) shall invite
members of the public
to subrnit within 30
working days any
objections on the
proposed change to the
County Exeoutivc
Committee Member in
charge planning &
rurban development for
consideration

:) Section l1
(3)

Where the plan
presentcd for
registration as a
scctional plan is in
respect of a building
containing units, it
shall, in addition to
the certificate
required under
subsection (1), be
endorsed by a
sw'veyor or such
other
person as shall be
approved by the
Director of Survey
stating that the units
shown on the plan
correlate with the

structure.

Replace sur-veyor with
Licensed survcyor and
delete or such other
person as shall be
approved by the
l)irector of Surue1,

Reduce chances of quacks
masquerading as
surveyors and also limit
the powers of Director of
Survey who may approve
individuals to pcrpetuate
self interest

6

l

I

20 (6) 1'he corporation may
constitute an Internal
Dispute
Resolution
Committec on a need
basis to hear and
determinc disputes.

Prescribe the cornposition
of the committee and
number allowable

corporation should
have standard guidelines
for constituting thc
committee to avoid
biasness and inspire
confidence among the
pafiies involved in dispute

The

7 40 A Corporation, by a
unanimous
resolution, may, if

Deletc Common properties
should not be subjected to
exclusive use by
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put national addressing

system at the centre of all
servicc provision and

assist in the develoPment
of addressing maPs that
will aid in the deliverY of
services to citizens bY

county and national
governments.
It is also an imPortant steP

in improving securitY bY

proper identification.
It shall also be assumed

that the corPoration to be

I formed shall canY the

address ofthe said Parcel
of land.

This will aid in efforts toA surveyor shall not
preparc a sectional Plan
unless:
a) presented with

proof of ownershiP

of the parcel or unit
to which the
sectional Plan shall
apply

b) the parcel or unit to
which the sectional
plan shall aPPIY has

a valid address as

issued
registered bY

respective countY
government and is
in the national

database.

and
the

A surveyor sliall not
prepare a scctional
plan
unless he is
presented with Proof
of ownership of the
parcel
or unit to which the

sectional plan shall
apply.

2 Section 4
(2)

physical ad&essing in
land dcalings for reasons

already alluded to in the
rationale abovc.
However, these maY

require somc amcndments
under a miscellaneous
arnendment bill, of
Sections 22(1) and 95 (1)

and 95 (3) (a) ofthe Land

Registration Act to rcquirc
the provision of a PhYsical
address as prescribed bY a

i county government and

This furthcr entr

entercd into the national

enches

database.

register a sectional Plan
unlcss the sectional Plan -
(a) describes two or more

units in it;
(b) has a valid address as

issued and rcgistered
by the resPective
county government
and is in the national
addressing database;

and
(c) is prasented for

rcgistration in
quadruPlicate.

The Registrar shall not

not register a
sectional plan
unless the sectional
plan-

(a) describes two
or more units in it;
and
(b) is presented for
registration in
quadruPlicate.

Thc Registrar shallSection 4
(4)

J

To avoid unscn:Pulous
people using this
Sectional ProPerties Bill
in a manner that could
undermine the zoning
and change ofuser bY-

laws/regulations, there

is need for anY Person
applying for division of
a building into units to
notiff the public of the

subdivision.

New:Insert a new

Section I I and
renuntber the Section

11 (3)Aperson
applying for division of
a single dwelling
building into multi
dwelling units shall
notiff the public of the
proposed change bY

la the details

N/AN/A4
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Finally and unless the above issues are clarified, it may be safe to consider establishing
the Corporation under the Companies Act for ease of operations and management
thereof' In any event what is the peculiarity of the Corporation compared to a company
incorporated under the Companies Act ancl what is the harm if established under the
Cornpanies Act? It may be necessary to consider certain amendments including providing
for certain exemptions, so as to make it possible for the establishment of the Corporation
under Companies Act. Otherwise, provisions on establishment of the Corporation are part
of the weaknesses of the Bill.

6) I-unctions of the Corporation:
Under section 20, payment of service charge/levies should be made mandatory in law; to
facilitate easier lnanagement of Estates. Currcntly, a situation has arisen whereby once
the purchasers have paid the full purchase price for the sectional units, they neglect or
refuse to pay serice charge for the running of the estate.

,7\
t, AIisn ttotheP Act:
ln the past some developers have charged licenses for use of parking spaces and yet the
Physical planni,g Act is clear on how development should be carried out to meet the set
criteria. The Bill should bc aligned to the I']hysical plarining Act in this regard.

8) Tenant Purchase Terms:
Sale of houses/apartments on tenant purchase terms is beset with problerns of escalation
of costs during transfers, after payment of full purchase price 1at Ure e1cl of payment
period).

The Bill should providc for payrnent of stamp duty based on the sale price at the
colnmencemetit of the tcnant payment period and not future value; whicli will make
affordable Housing Prograrn lose its meaning.

C. THE KENYA ALI,IANCII OF RESIDENT ASSOCIATIONS (KARA)

1. Section
3(sub-title
"Interpretati
on)

"building" rneans
one or more
structures on the
same parcel

"building" means a
structure or erection
and any part of
structure or erection
whether permanent or
temporary and whether
completed or
uncompleted, approved
by County Goverrunent

This removcs any
ambigrrity on types of
building that can be
subdivided into units for
the purposes intended in
this Bill.
It also takes into
consideration construction
of multi-dwelling building
in single dwclling
designated areas

Current Clause in
the Bill

Proposed Amendment Rationalello Section

Senate Standing Committee on Land, Environment & Naturel Resources Poge xi



The sections referring to off plan sales and purchases be expunged so that the bill only

deals with complete units.

4) Phased Developments:
rr,i@oachthatisgainingtractionintherea1estatedevelopmentin
Kenya. It is chaiactenzii by the large-scale development over large tracks of land using

un upprol 
"d 

master plan and owing to financial factors, being implemented in phases'

It has been observed that as much as it is critical in properly development, there are

technical issues associated with the model especially on how to process Titles for

completed Units.

s) Esta hment of the C n:

The provisions on establishment o Corporation under section 17 of the Bill aref the

problematic for the following reasons:-

(i) The ordinary reading of section 17(1) irnplies that on registration of a sectional

plan, there shail 1e constituted a Corporation under the name "The owners,

Sectional plan No... being the numbcr given to the plan upon registration".

This situation does not seem to contemplate practical steps for preparation and

presentation of necessary constitutive documents, pursuant to which the
-Corporation 

may be registered. Instead the Corporation is constituted on

registration of a sectionaiplan without doing anything else such as presentation

oi ntmg of necessary docurnents (providing particulars of the owners,

shareholding, postal and email addresses, etc)'

(ii) Under sub - ."Jiio" (2), the Registrar shall issue a certificate of registration of the

Corporation. In view of the wording of sub - section (1), this implies the

Certificate of registration shall be issued without creation of a register or a

clear process desigr-red to create a record of documents for official reference.

(iii) Sub - section (3) states that, a Corporation shall consist of all persons-

(") Who are the owners of the units in the parcel to which the sectional plan relates

or,
(b) Who are entitled to the parcel when the sectional anangement is terminated

under this Act.
This sub - section does not clarifo on where one will find the iist of members of the

Corporation and in what format. ln addition there is no provision on issue of individual

ceftificates to members of the Corporation (as proof of mernbership)'

Further, there are no clear provisions on the depository or place where records of the

Corporation shall be kept or wherc to undertake off,rcial searches, certification of the

Corporation documents, Transfer of shareholding in the Corporation etc'
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had to be an accountant,
advocate or registered estate
agent.

ln addition, the Bill
gives the corporation
powers to resolve
disputes by constituting a
Dispute Resolution
Comrnittee to hear
disputes arising between
the owners and the
corporation on a need
basis.

B. NATIONAL HOUSING COOPERATION

1) n oI Sectional Units
Section 12 (5) of the bill proposes that before registering a proposed sectional plan ofsub-division or consolidation, the Regish'ar shall amend the original sectional plan in the
manner prescribed by regulations

The proposal empowers the Registrar to carry out amendments to the sectional plan
which is a preservc of the Director of Survey. It is observed that thc proposal is irnproper
based on thc following aspects:
a) The registrar does not possess technical Capacity of amencling sectional plansb) The registrar does not possess repository of ,rup.
c) Tlre proposal is in conflict with Survey Act, iay: 299, Section 22 which states that

Su-veys of land to be conducted under the clirection of Director of Surveyd) The registrars rely on thc maps prepared by the Director of Survey

2) Scctional Properties Tribunal:
Thc sectional properties tribunal was also removed. The responsibility to settle disputesarising I}orn the Corporation was delegated to the Internal Dispute ltesolution
Comnrittee. Parties not satisficcl with the decision of the Conrmittee can apply to court for
determination

There is need to create an altemative dispute resolution rnechanism to offer altemative
dispute resolution mechanisnt. otherwiie sectional Properties Tribunal should be
retained as a specialized disputc resolution forum, for uniformity and standards.

3) tion of Propertv De and off l'lan trits:
It is observed tlrat currently therc is no mechanism for rcgulating dcvelopers; this has ledto many unsuspecting mernbcrs of pub lic losing their money. It is noted that this issue
arose fi'om the envisaged off plan purchase and sales contemplated in Section 43
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respect of each unit title
shall be borne
individually.

paid corporatelY bY the

corporation. Enforcement
becomes tricky and

therefore bogs down
compliant unit owners
whenever theY want to
transact in their ProPefiY.

rates
Section 53

The Bill provides a

mechanism for
regularizing long-term
leases/sub-leases
irregularly registered. All
long-term leases/sub-
leases hitherto registered
shall be revicwed to
conform to the Process
prescribcd under Section

5 (5) of the LRA. On
review, stamp dutY shall
not be dcrnanded in
respect of properties
early paid tbr.

SPA oversaw issuance o

Irregular lcases thus

exposing members of the
public to likely loss

fReview of Long-
Term Leases/Sub-
Leases through
conversion
process

Section 13

8

The tsill ensures that the

corporate status ofthe
Corporation is enhanced

by issuance of a
certifi cate of regishation
on registration of a
sectional plan. This
ensures that the
corporation can open

bank accounts and enter

into contracts in its name

without an doubt.

Legal entity status of the

corporation is not clear'
9 The Corporation

Section 17

The Bill vests
management of the

sectional propertY with
the corporation through
property manager not or
any other person theY

deem fit

Under SPA, the corPoration
impliedly owned the

common propertY as the

developer retained the

mother title. lt also managed

the properly through an

institutional who

Corporation to
Manage ProPertY
and Rcsolvc
Disputcs

Section 20 & 31

10
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4 Reversionary
interest

The developer retained the
mother title after sale of
units and therefore reserved
the right to exercise
reversionary interest upon
expiry of lease.

Each unit owner
corporately exercises
reversionary right upon
expiry of lease.

5 Title to include
proportionate
interest in
common area

Section 5(1) (C),
617

Ownership of the conunon
area was not clearly defined
whether it remains in the
hands of the corporation or
the developer who remained
with the mother title. This
lacuna encouraged
developers to interfere with
the common area as they
wished to the deh-iment of
unit owners.

Thc certificate of lease
or certificate of title held
by the unit owner shall
include the proportionate
share of the common
area ofthe sectional
property. Tliis prevents
sub s equent interference
with the common area.

6 Dealings on
registration to be
done under LIIA

Section 5(5)

Resistance by developers to
register properties under
SPA for lack ofclear or
predictable or consistent
model of ownership led to
use of sketch plans as a base
for registration of units.

When the register to
each unit in a registered
sectional plan is opened,
all dealings and
dispositions regarding
the unit shall be
conducted under the
Land Registration Act.
This is meant to
strearnline land
registration which can
only be done under LRA
as a sole land legishation
regime in Kenya.

1 Mortgage and
dischargc

Section 8

Unit owncrs purchasing
their properly on mortgage
get partial discharge upon
completion of payment of
tlie loan. l'his is because the
mother title remains intact.
Absolute ownership is
therefore not

The purchaser ofa unit
under mortgage gets
fuIly discharged on
completion of payment
of loan.

Ground rcnt and Ground rent and rates are Ground rent and rates in
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All sectional units must
be registered based on a
registered sectional Plan
The process is ring-
fenced against earlY

abuse propagated bY

practice by prescribing
single regime of
registration under the
Land Registration Act.

An irregular practice of
registering sectional units
based on sketch Plans or
building plans registered
under Registration of
Documents Act, as oPPosed

to a sectional plan thrived
because ofpoor uPtake and

acceptance by develoPers

and practitioners of the

Sectional Act.

Building
Plans/Skctch
Plans As Opposed
to Sectional Plans

I

On registration of the

Sectional plan, the
rnother title or head lease

is closed and a register of
units opened for issuance
of individual certificates
oftitles or certificates of
ieases to respective new
unit owners. Unsold
units are registered in the
name of the developer.
The tities confer absolute
ownership to the unit
owners who can deal or
transact without seeking
any consent from the
developer as is the
practice now. Rates and

land rent are borne bY

unit owners individualiY.
Reversionary right is
corporately exercised bY

I each unit owner.

Under SPA unit owners
hold subleases or long-term
leases while the develoPer

remains with the mother title
or head lease which is often
charged to the bank without
the knowledgc or consent of
unit owners.
A Unit owner's ProPrietary
rights are limited since theY

have to seek consent flom
developer in the event the

unit owner wants to deal

with the propertY. Absolute
ownership is not guaranteed

to the unit owner.
Reversionary right is
reserved with the develoPer-

2 Certilicates of
title/certificate of
leases

The Bill ensures closure
of head lease or mother
title on registration ofa
sectional plan to allow
opcning of new rcgister
of units for issuance of
individual unit titles.

The mother title
intact with the develoPer
thus cornpromises the

security of titles heid bY unit
owners. Unit owners are not
fi'ee to deal in their ProPertY
without seeking consent

frorn the develoPer.

remainedJ Closurc of hcad
lease on opening
registers in
respect of units
Section 5
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.E ISSUE and
Section

The problem (SPA) The Currcnt @fLL)

2.Mr.Ibrahim Mohamed
3. Mr. Frank Nyabuti

Seargent-at-arms
lntern

7,

SEN/SCLENR/006/2020: PRELIMINARIES
meeting was called to order at 10.15 am by the Chairperson followed by a word of

SEN/SCLENR/007/2020: ADOPTIONOFAGENDA
agenda was therefore proposcd by Sen. Mwaruma Johnes. M.p. and seconded by
Slyvia Kasanga, M.P. as follows

. Preliminaries - Prayer
Adoption of the agenda;

Confirmation of Minutes of the previous Sittings;
Public Hearings on the Sectional Properties Bilt (National Assembly Bills No. 23
ot 2019)
o 10.00am - 11.00am -Views fi-om Stakeholders

F Ministry of Transport, Infrastrucfure, Housing and Urban Development,

F National Housing Cooperation,
F Kenya Professional Realtors Association,
F The Kenya Alliance of Resident Associations (KARA),
F Kenya Property Developers Association and

' 11.00am - 12.00Noon - views from Members of the pubric
Any other Business;

Date of the next meeting;

Adjournment.

Committee received submissions as follows:

A. MINISTRY OF TRANSPORT, INFRASTRUCTURE, ITOUSING AND
URBAN DEVELOPMENT

Senate Standing Comm ittee on Land, Environment & Naturql Resources Page v
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MINUTES OF THE 2N, MEETING OF THE SENATE STANDING COMMITTEE

ON LAND, ENVIRONMENT AND

WEDNESDAY, 26rtr I,-EBRUARY,

BOARDROOM AT IO.OO AM.

MEMBERS
1. Sen. Prengei Victor, M.P.
2. Sen. Mwaruma Johnes, M.P
3. Sen. Godana Hargura, M.P.
4. Sen. Slyvia Kasanga, M.P.
5. Sen. Boy Issa Juma, M.P.

5. Sen. Mwangi Paul Githiomi, M.l'.
6. Sen. Ndwiga PeterNjeru, EGH. M.P
7. Sen. George Khaniri, MGH, M.P.
8. Sen. Halake Abshiro, M.P.

IN ATTENDANCE

A. SENATORS
1. Sen. Philip MPaaYei, MP

NATTJRAL RESOT]RCES HELD ON

2o2o rN KICC, VrP, Is'I' FLOOR,

PRESENT
- Vice Chairperson
- Member
- Member
- Member
- Member

ABSENT WITH APOLOGY
- Chairperson
- Member
- Member
- Member

- SenatorlFriend of the Committee

-SG
- Member KARA
- KARA _TECH- EXPERT
- KARA
- HOUSING
- NHC
- NHC
- SDHUD
- Housing Secretary SDHUD
- SDHUD

- Clerk Assistant
- Legal Counsel
- Researcher
- Audio Recording

B.
1.

2.

3.

4.
5.

6.

7.
8.

9.

l0
11

12

STAKHOLDERS & MEMBERS OF TIIE PUBLIC
Mr. Samuel Mwongel a - Property executive Nextgen mall

Mr. Paul J oyier Goveming council KAltA
Mr.
Mr.
Mr'.
Mr.
Mr.
Mr.
Mr.
Ms.
Mr.

, Mr.

Amos Osur
Peter Geche Karanja
David Kithakye
Ilenry Ochieng
James Mwangi
John w. Aguli
Wiliam Keitany
Jenifer Nduati
Patrick Bucha
John Kimani

C. SECRETARIAT
8. Mr. Victor Bett
9. Ms. CarolYne CheruiYot
10. Mr. Joseph Tiyan
1 1. Mr. John Nganga
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MTNUTE sEN/scLENR/048/2020: DATE oF NExr MEETING;
The meeting was adjourned at 12.45 pm and the next meeting was scheduled forWednesday, 1 8th March, 2020.

Date: 7/0512020

SEN. IVIWANGI PAUL GITIIIOMI, MP

CIIAIRPERSON

RI'SOUITCDS

t
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4. Adoption of the Committee Report on the Sectionat Properties Bill (National

Assembly Bills No. 23 of 2019);

5. Any other Business;

6. Date of the next meeting;

7. Adjournment.

MINUTE SEN/SCLENTVO45/2020: ON

PRE ous GS

The Minutes of the 2"d sitting held on 26th February, 2020 were confirmed as a true

record of the procecdings having been proposed and seconded by Sen' Siyvia Kasanga'

M.P. and seconded by sen. Mwaruma Johnes, M.P. respectively.

The Minutes of the 3'd sitting held on 3'd April, 2020 were confirmed as a true record of

the proceedings having been proposed and seconded by Sen' Slyvia Kasanga, M'P' and

seconded by Sen. Mwaruma Johnes, M.P' respectively'

MINUTE SEN/SCI,ENR/046/2020: CONSIDERATION OIT THE CO
ONAL

BILLS NO. 23 OF 2019)r

The Committee adopted its report with the following Recommendations;

TIIAT clause lZ of the Bill be amended by deleting sub clause (5) and substituting

therefor the following new sub clause -

(5) Before registering a proposed sectional plan of sub-division or

consolidation, the Registrar shall upon endorsement by a surveyor amend the

original sectional plan in the maruler prescribed by the regulations'

The Report was adopted after having been proposed by Sen. Halake Abshiro, M'P' and

Seconded by Sen. Slyvia Kasanga, M.P'

MINUTE SEN/SCLENR/047/2020: ANY OTHERBUSINESS;
There was no other business discussed.

l.-
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ANNEX I

1

S OF THE 9TI{ MEETIN
I,AND, ENVIRONMENT

,l2rH MARCH,2o2o

Sen. Mwangi Paul Githiomi, M.p
Sen. Prengei Victor, M.p.

Sen. Slyvia Kasanga, M.p.
Sen. Mwaruma Johnes, M.p.
Sen. Halake Abshiro, M.p.

Sen. Godana Ilargura, M.p.
Sen. Boy Issa Juma, M.p.
Sen. Ndwiga Peter Njeru, EGH. M.p

Sen. George Khaniri, MGH, M.p.

ATTENDANCE
Mr. Victor Bett
Ms. Getrude Nthiiri
Ms. Carolyre Cheruiyot
Mr. John Nganga
Mr. Abdalla Mbore
Ms. Faith Wanja
Mr. Frank Nyabuti

G OF THE SENATE STANDING COMMITTEE
AND NATURAL RESOURCES HELD ON
IN COMMITTEE ROOM 10 AT 12.00 NOON.

PRESENT
- Chairperson
- Vicc Chairperson
- Member
- Member
- Member

ABSENT WITH APOLOGY
- Member
- Member
- Member
- Member

SECREI'ARIAT
- CIerk Assistant
- Clerk Assistant
- Legal Counsel
- Audio Recording
- Seargent-at-arms
- Intem
- Intern

a
J

5

l

SEN/SCLENR/043/2020: PRELIMINARIES
meeting was called to order at 12.00 noon by the Chairperson followed by a word of

SEN/SCLENIi/044/2020: ADOP.ITONOFAGENDA
agenda was therefore proposed by Sen. Mwa.rma Johnes. M.p. ancl seconded by
Halake Abshiro, M.P. as follows.

1. Preliminaries - Prayer
) Adoption of the agenda;

3. Confirmation of Minutes of the previous Sittings;
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APPENDICIIS

Anncx I: Minutcs of the meetings

Annex II: Amendments

Annex III: Newspaper Advert
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3.1 Recommendations

The committee makes the following recornmendations and proposes to make the
following amendments to the Bill

CLAUSE T2

T clause 12 of tire Bill be amended by deleting sub clause (5) and substituting
the following new sub clause -

(5) Before registering a proposed sectional plan of sub-division or
consolidation, the Registrar shall upon endorsement by a surveyor amend the
original sectional plan in the manner prescribed by the regulations.

Cornmittee shall introduce the above amendments during the committee of the whole
for consideration and approval ofthe Senate.
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ISK and NHC proposed that the amendment of a scctional plan should be done by

a surveyor und th"r, the Registrar will then proceed to register the amended

uppror"i subdivision or consolidation. This is because the Registrar does not

pt.r"r, technical capacity to amend sectional plans, is not the repository of maps

and relies on maps prepared by the Director of Survey'

The committee observed that it is in agreement with this proposal and the

rationale that the Registrar does not possess technical capacity to amend

sectional plans, is not the repository of maps and relies on maps prepared by

the Director of SurveY.

8. The Committee considered proposed amendments to Clause L7 and observed

that they have been catered for in the Bill and that for sub-clause (3) it

wouldn't be necessary unless for best practise'

g. clause 20(i) provides for duties of a corporation. NI{C and Representatives of the

Unit Owners Comtnittee of Nextgen Mall proposed that payment of service charge

should be made mandatoty to facilitate easier management of estates'

The committee considered the proposal on payment of service charge and

observed that the proposal has well been catered for in the Bill.

10.clausc 20(6) provides that each corporation may constitute an Intetnal Dispute

Resolution Committee on need basis to hear and determine disputes'

The committee deliberated on the proposals to prescribe the composition of

flre committee and noted that this would be difficult and is catered for in

Clause (20). The other proposal on an alternative ADR mechanism it has also

been catered for in Clause (30) of the Bill'

11. The proposal on Clause 40, 43, a4(3)(a), 45(3), 45(4)' 60 of the Bil[ was

considered by thc committce and the committee observed that it has been

well catered for as it is in the Bill'

12. On the proposal regarding new provisions, the committee observed that they

arecontainedintheby-lawsandintheLandAct,2012.
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4' Clause a(a) provides for the registration of a sectional plan by the Regish-ar.
KARA proposed that the registration should only be done where- there is a valid
address as issued and registered by the respective county government and is in the
national addressing database.

'l'he Committee considered the proposal and resolved that as the case is in
Clause 4(2) above it would not be appropriate for this Bill to solve the
concern.

5' Clause 11 Qrlew provision) that the proposal would avoid unscrupulous people
using this Sectional Properties Bill in a manner that could undermine the ioning
and change of user by-laws/regulations, there is need for any person applying foi
division of a building into units to notifu the public of the proposed suUaivision.

KARA proposed_lhat a person applying for division of a single dwelling building
into multi dwelling units shall notify the public of the proposed Jharrg" by
displaying the details conspicuously on a board at the site and shall invite
mernbers of the public to submit (within 30 working days) any objectiols on the
proposed change to the County Executive Committee Member in charge of
Planning and Urban Development for consideration.

'fhe Committce observed that Change of user is currently provided lbr in the
Physicat and Land Use Planning Act, 2019. The Bill pioporu, that gre sub
division consolidation of units should be with the approval of a county
government and that provisions on registration of sectional plans will apply
to the sub division or consolidation of units and is therefore covered for in the
Bilt,

6' Clause 11(3) provides for the endorsement by a surveyor or such other person as
shall be approved by the Director of Survey of a plan presented for regijration as
a sectional plan.

The Committee considered the proposal that surveyor be replaced with
licensed surveyor and observed that the Bill provides that a ,r.niyo, has the
meaning assigned under section 2 of the survey Act, Cap. 299 Laws of Kenya.
A surveyor under the Survey Act mcans a Government surveyor or a licensed
surveyor. In view of this the concern has been catered for in the Bill.

7 ' Clause 12(5): the amendment of a sectional plan should be done by a surveyor and
then the Registrar will then proceecl to register thc amended approved subjivision
or consolidation. Clause 12(5) of the Bilt provicles that before registering a
proposed sectional plan of sub-division or consoliclation, the Regish-ar JaI amend
the original sectional plan in the manner prescribed by the regulations.
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CHAPTITT THREE

COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

3.0 ObservationsandDcter4q4elionq

The Committee made the following observations in line with the submissions made

during the Public Hearing:

l. Clause 2: Common areas should be properly defined and protected by the law to

avoid encroachment. Clause 2 of the Bill provides that cofiunon properfy means so

much of a parcel as is not comprised in a unit shown in a sectional plan.

The Committee observed that indccd this is a good proposal and that there is

need define ,Common Area' especially if it has been used in the Bill. Since it
hasn,t been used in the Bill then the Committee intends to drop the proposal.

Z. Clalse 2: Definition of building to remove any ambiguity on types of buildings

that can be subdivided into units for the purposes intended in this Bill. It also takes

into consideration construction of multi-dwelling building in singlc dwelling

designated areas.

The Committee observed that indeed this is a good proposal and that the

definition of the term 'Building' should be as per the Land Registration Act,

2012 meaning a structure or erection of any kind, whether permanent or

temporary, movable or immovable and whether complcted or not.

3. Clause 4(2) provides for preparation of a sectional plan by a surveyor. KARA
proposed'thai the ,r.r"yoi should not prepare the sectional plan unless the parcel

or unit to which the sectional plan shall apply has a valid address as issued and

registered by the respective county government and is in the national addressing

database.

The Committee decided to drop the proposal since the Kenya Information
a1d Communications (Numbering) Regulations 2010 require the

Communications Authority to among otlters establish a National

Communications and Addressing Plan (NCAP) for electronic communication

numbers and addresses, postal codes, in liaison with international

organizations dealing with numbering and addressing matters.

Thc Authority is still in the proccss of implementing the same. Therefore this

Bill wouldn't be appropriate to solve this'
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13' Service charge for maintaining common areas should be mandatory. The law should
allow easy recovery and/or distress on defaulters

14. completion of development should be as per sale agreement.

l5'Common areas should be properly defined and protected by the law to avoid
encroachment.

16. Penalties and refund from false advertising.

Any deviation of the finished product from the advertised product should allow for
refund plus adjusted interest for the initial of takers. This should include design,
quality, timelines, workmanship etc

7. Adequate parking for both commercial and residential.

8' The sale agreement for sectional property is drawn by the developer with very little
say by individual purchasers who only acquire influence upon the property when they
belatedly join the management company. The law should therefore protect the
purchasers by providing express warranties based on legitimate expectations.

9' The law should provide that procurement of planning approval and in deed occupation
certificate from planning authorities are by no lneans completion of the development
as per sale agreement as is often assumed.
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D. NEXTGEN MALL

They made submissions as the Representatives of the Unit Owners Committee of

Nextgen Mall and tabled the following recommendations:

1. The trustee directorship by developer of management companies should be defined by

law and role/obligations spelt out to avoid abuse and conflict of interest'

There should be an understanding that once the sale process commences the developer

ceases to be the absolute exclusive owner so that minority interest and say is

recognized before ultimate handover'

2. Any developer intending to develop a property that wiil have sectional ownership

mustdecideonthenumberofunitsbeforesubmission.

3. The developer must form the management company before applying for certificate of

occupancy.

4. The developer must allocate the shares as Soon as the saie of unit occtlls'

5. As soon as 51 percent of units are sold, the developer also must pay for service charge

of the unsold units.

6. As soon as 51 percent of units are sold, appointment of management committee

including directors is to happen. The appointed directors must endorse any sale by

developer provided for as unit for sale'

7 . The developer must disclose names and contacts of all the contractors involved in the

development like the architect, engineers, constructor, plumber, electrician' borehole'

Iift guy etc.

8. The developer must also disclose any service provider who is a related party to the

shareholdersanddirectorsofthedevelopertothenewowners.

g. Developer should fulfiIpromises made in sale/marketing prospectus'

10. Midway plan changes should be limited to structural/design improvement only'

ll.Approvalofplanchangesshouidinvolveenlistedowners.

12. Share certificates issuance and handover should bc progressive'

l'he Senate Standing Committee on Land, Envirorun ent & Natural Resources Page 30



under subsection

(2) without

cause until two
years have elapsed
from the day that

the agreement was
entered into, except
when the

agreement permits
termination at an

earlier date;

stipulate in the

ag'eement the

contract period and
the circumstances

under which it can be
terminated

4s (3) The owner of a unit
shall give the

Corporation

written notice of
the name of the

tenant residing in
the unit

witliin twenty days

frorn the

cornmencement of
the tenancy.

Reduce the number
from twenty days

notice to 5 days

notice

Communication of
new tenant should be

communicated

immediately for
security reasons

1 45 (4) Within twenty days

ofceasing to rent
his unit, the

owner shall give

the Corporation
written notice that
his unit is no
longer rented

Reduce the number
frorn twenty days

notice to 5 days

notice

Communication of
vacant house should
be communicated

imrnediately for
security reasons
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person as shall be

approved bY the

Director of SurveY

stating that the

units shown on the

plan correlate with
the existing

structure.

The corporation

should have standard

guidelines for

constituting the

committee to avoid

biasness and insPire

confidence among the

partics involved in

dispute

Prescribe the

composition of the

committee and

number allowable

The corporation
may constitute an

Internal DisPute

Resolution
Committee on a

need basis to hear

and determine

disputes.

20 (6)6

Common ProPefttes
should not be

subjected to exclusive

use by individuals as

they belong to

community and are

maintained/serviced

by resources obtained

from all

owners/tcnants

DeleteA Corporation, bY

a unanirnous

resolution, maY, if

its by-laws pennit,

grant a lease to an

owner of a unit

permitting that

owner to exercise

exclusive use in
respect

of an area or areas

of the colnmon

propertY.

7 40

Parties to the

agreement should be

ablc to agree and

DcleteA management

agreement maY not

be terminated

aa (3) (a)tt
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dwelling units shall
notifz the public of
the proposed change

by displaying the

dctails conspicuously
on a board at the site

11 (4) The
notification refered
to under sub-section
(3) shall invite
rnernbers of the public
to submit within 30

working days any
objections on the
proposed change to
the County Executive
Committee Member
in charge planning &
urban development
for consideration

person applying for
division of a building
into units to notify the
public of the proposed
subdivision.

5
I Section

1l (3)
Where the plan
presented for
registration as a

sectional plan is in
respect of a
building containing
units, it shall, in
addition to the

certificate required
under

subsection (1), be

endorsed by a
surveyor or suclt
other

Replace sutneyor
with Licensed
surveyor and delete or
such other

pet'son as shall be

approved by the

Director of Survey

Reduce chances of
quacks masquerading
as surveyors and also
lirnit the powers of
Director of Survey
who may approve

irrdividuals to
perpetuate self interest
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corporation to be

formed shall carry the

address ofthe said

parcel of land.

addressing
database.

This further

entrenches phYsical

addressing in land

deaiings for reasons

already alluded to in
the rationale above.

I{owevcr, thesc maY

requuc some

amendments under a

miscellaneous

amendment bill, of
Sections 22(1) and 95

(1) and 9s (3) (a) of
the Land Registration

Act to require the

provision of a
physical address as

prescribed by a countY

government and

entered into the

national addressing

database.

The Registrar shall

not register a

sectional plan unless

the sectional plan -
(a) describes two or

more units in it;
(b) has a valid address

as issued and

registered bY the
respective countY
government and is
in the national
addressing
database; and

(c) is presented for
registration in
quadruplicate.

The Registrar shall

not register a

sectional pian

unless the sectional

plan-

(a) describes two

or more units in
it; and

(b) is presented

for registration in

quadruplicate.

Section 4

(4)
3

To avoid

unscrupulous peoPle

using this Sectional

Properties Bill in a

manner that could

undermine the zouing

and change ofuser
by-laws/regulations,
there is ueed for anY

New:Insert a new

Section ll and

renuntber the Section

11 (3) Aperson
applying for division

of a single dwclling

building into multi

N/A4 NiA
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C. THE KENYA ALLIANCE OF RESIDENT ASSOCIATIONS (KARA)

l. Section

3(sub-title
"Interpret
ation)

"building" means
one or more
structures on the
same parcel

"building" means a
structure or erection
and any part of
structure or erection
whether permanent or
temporary and
whether completed or
uncompleted,
approved by County
Government

This removes any
ambiguity on types of
building that can be

subdivided into units
for the purposes

intended in this Bill.

It also takes into
consideration

construction of multi-
dweliing building in
single dwelling
designated areas

2 Section 4

(2)
A surveyor shall
not prepare a

sectional plan
unless he is

presented with
proof of ownership

of the parcel

or unit to which the
sectional plan shall
apply.

A surveyor shall not
prcpare a sectional

plan

unless:

a) presented with
proof of
ownership of the
parcel or unit to
which the
sectional plan
shall apply

b) the parcel or unit
to which the
sectional plan
shall apply has a
vaiid address as

issued and
registered by the
respective county
govemlnent and is
in the national

This will aid in efforts
to put national
addressing system at

the centre of all
service provision and

assist in the

development of
addressing maps that
will aid in the delivery
of services to citizens
by county and

national governments.

It is also an important
step in improving
security by proper

identification.

It shall also be

assumed that the

Current Clause in
the Bill

Proposed
Amendment

RationaleNo Section
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This sub - section does not clarify on where one will find the list of members of the

Corporation and in what format. In addition there is no provision on issue of individual

certificates to members of the Corporation (as proof of membership).

Further, there are no clear provisions on the depository or place where records of the

Corporation shall be kept or where to undertake official searches, certification of the

Corporation documents, Transfer of shareholding in the Corporation etc'

Finally and unless the above issues are clarified, it may be safe to consider establishing

the Ctrporation under the Companies Act for ease of operations and management

thereof. In any event what is the peculiarity of the Corporation compared to a company

incorporated under the Companies Act and what is the harm if established under the

Comianies Act? It may be necessary to consider certain amendments including providing

for certain exemptionr, ,o u. to make it possible for the establishment of the Corporation

under Companies Act. Otherwise, provisions on estabiishment of the Corporation are part

of the weaknesses of the Bill.

6) Functions of the CorPoration:
d"@ervicecharge/leviesshou1dbemademandatoryinlaw;to
facilitate easier *urrug"*"nt of Estates. Currently, a situation has arisen whereby once

the purchasers have pulO ttr" full purchase price for the sectional units, they neglect or

refuse to pay service charge for the running of the estate'

7) Alignment to the Phvsical planning Act:
f, t ed licenses for use of parking spaces and yet the

physical planning Act is clear on how development should be carried out to meet the set

criteria. The Bill should be aligned to the Physical planning Act in this rcgard.

8) Tenant Purchase Terms:
i,"r@tenantpurchasetermsisbesetwithproblemsofescalation
of costs during Lansfers, after payment of full purchase price (at the end of payment

period).

The Bill should provide for payment of starnp duty based on the sale price at the

commencement of the tenant payment period and not future value; which will make

affordable Housing Program lose its meaning.
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There is need to create an alternative dispute resolution mechanism to offer alternative
dispute resolution mechanism. Otherwise Sectional Properties Tribunal should be
retained as a specialized dispute resolution forum, for uniformity and standards.

3) Ilcgula Properfy Dqvelopers and off Plan Units:
It is observed tltat currently there is no mechanism for regulating developers; this has led
to many unsuspecting mernbers of public losing their money. It is noted that this issue
&rose fi'om the envisaged off plan purchase and sales contemplated in Section 43

The sections referring to off plan sales and purchases be expunged so that the bill only
deals with complete units.

4) Phased Developments:
This is a development approach that is gaining traction in the real estate development in
Kenya. It is characteized by the large-scale development over large tracks of land using
an approved master plan and owing to financial factors, being implernented in phases.

It has been observed that as much as it is critical in property development, there are
technical issues associated with the rnodel cspecially o" t o* to process Titles for
completed Units.

5) Establishment of the Corrroration:
TIre provisions on establishment of thc Corporation under section 17 of the Bill are
problematic for the following reasons:-

(i) The ordinary reading of section l7(i) implies that on registration of a sectional
plan, there shall be constituted a Corporation under the name "The owners,
Sectional Plan No... being the number given to the plan upon registration,,.
This situation does not seem to contemplate practical steps for prepiration and
presentation of necessary constitr,rtive documents, pursuant to which the
Corporation may be registered. Instead the Corporation is constituted on
registration of a sectional plan without doing anything else such as presentation
or filing of necessary documents (providing particulars of ihe owners,
shareholding, postal and email addresscs, etc).

(ii)Under sub - section (2), the Registrar shall issue a certificate of registration of the
Corporation. In vierv of the wording of sub - section (t), iliis implies the
Certificate of registration shall be issued without creation of a register or a
clear process designed to create a recorcl of documents for official reference.(iii) Sub - section (3) states that, a Corporation shall consist of all pcrsons-

(a) Who are the owners of the units in the parcel to which the sectional plan relates
or,

(b) Who are entitled to the parcel when the sectional arrangement is terminated
under this Act.
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management of the
sectional propertY with
thc corporation through
property manager not or
any other person theY

may deem fit.
In addition, the Bill
gives the corPoration
powers to resolve
disputes by constituting a

Dispute Resolution
Committee to hear

disputes arising between
the owners and the
corporation on a need

basis.

impliedly owned the
common propeffY as the

developer rctained the

mother title. It also managed

the property through an

institutional manager who
had to be an accountant,
advocate or registered estate

agent.

Manage ProPertY
and Resolve
Disputes

Section 20 & 3l

B. NATIONAL HOUSING COOPERATION

l) Registra tion of Sectional Units

Section 12 (5) of the biil proposes that before registering a proposed sectional plan of

sub-division or consolidation, ihe Registrar shall amend the original sectional plan in the

manner prescribed by regulations.

The proposal empowers the Registrar to carry out amendments to the sectional plan

which is a preserve of the Director of Survey. It is observed that the proposal is improper

based on the following asPects:

a) The registrar does;ot possess technical Capacity of amending sectional plans

U) fne registrar does not possess repository of maps

"j ffr" pr:oposal is in conflict with survey Act, Cap 299-, Section 22 which states that
' 

Survlys^of land to be conducted under the direction of Director of Survey

d) The registrars rely on the maps prepared by the Director of Survey

2) Sectional ProPerties Tribunal:
The sectionul propffi, t ibr*al was also retnoved. The responsibility to settle disputes

arising from the corporation was delegated to the trternal Dispute Resolution

committee. Parties not satisfied with the decision of the committee can apply to court for

determination.
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Section 8 completion of payment of
the loan. This is because the
mother title remains intact.
Absolute ownership is
therefore not

completion of payment
of loan.

Ground rent and
rates
Section 53

Ground rent and rates are
paid corporately by the
corporation. Enforccment
becomes tricky and
thereforc bogs down
compliant unit owners
whenever they want to
transact in their properfy.

Ground rent and rates in
respect of each unit title
shall be borne
individually.

(
( Review of Long-

Term
Leases/Sub-
Leases through
conversion
process

Scction l3

SPA oversaw issuance of
hregular leases thus
exposing members of the
public to likely loss

The Bill provides a
mechanism for
regularizing long-term
leases/sub-leases
irregularly registered. All
long-tenn leases/sub-
leases hitherto registered
shall be reviewed to
conform to the process
prescribed under Section
54(5) of the LRA. On
review, stamp duty shall
not be demanded in
respect of properties
early paid for.

9

I

The Corporation

Section I7

Legal entity status of the
corporation is not clear.

I ffre Bill ensures that the
I

corporate status of thc
Corporatron is enhanced
by issuance ofa
certificate of registration
on registration of a
sectional plan. This
ensures that the
corporation can open
bank accounts and enter
into contracts in its name
without any doubt.

I ). Corporation to Under SPA, the The Bill vests
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respect of units
Section 5

security of titles held by unit
owners. Unit owners are not
free to deal in their proPertY

without seeking consent
from the developer.

sectional plan to allow
opening of new register
of units for issuance of
individual unit titles.

4 Reversionary
interest

The developer retained the
mother title after sale of
units and therefore reserved

the right to exercise
reversionary interest uPon
expiry of lease.

Each unit owner
corporately exercises
reversionary right uPon

expiry of lcase.

5 'fitte to include
proportionate
intcrest in
common area

Section 5(1) (C),
617

Ownership of the common
area was not clearly defincd
whether it remains in the
hands of the corporation or
the developer who remained
with the mother title. This
lacuna encouraged
developers to interfere with
the oommon area as theY

wished to the detriment of
unit owners.

The certificate of lease

or certificate of title held
by the unit owner shall
include the proportionate
share of the colnmon
area of the sectional
property. This prevents
subsequent interference
with the common area.

6. Dealings on
registration to be
done under LRA

Section 5(5)

Resistance by develoPers to
register properties under
SPA for lack of clear or
predictable or consistent
rnodel of ownership led to
use ofsketch plans as a base

for registration of units.

When the register to
each unit in a registered
sectional plan is opened,

all dealings and

dispositions regarding
the unit shall be
conducted under the

Land Registration Act.
This is meant to
streamline land
registration which can

only be done under LRA
as a sole land registration
regime in Kenya.

1 Mortgage and
discharge

Unit owners purchasing
their property on mortgage

dischar o11

The purchaser of a unit
under mortgage gets

fully discharged on
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2.1 Submissions from Stakeholders
A. MIMSTRY OF TRANSPORT, INFRASTRUCTURE, HOUSING AND

I]RBAN DEVELOPMENT

I1]EM ISSUE and
Section

The problem (SPA) The Current (BILL)

I Building
Plans/Sketch
Plans As Opposed
to Sectional Plans

An irregular practice of
registering sectional units
based on sketch plans or
building plans registered
under Registration of
Documents Act, as opposed
to a sectional plan thrived
because ofpoor uptake and
acceptance by developers
and practitioners of the
Sectional Properties Act.

Al1 sectional units must
be registered based on a
registered sectional plan.
The process is ring-
fenced against early
abuse propagated by
practice by prescribing
single regime of
registration under the
Land Registration Act.

2 Certificates of
title/certificate of
leases

Section 5

Undel SPA unit owners
hold subleases or long-term
Ieases while the developer
remains with the mother title
or head lease which is often
charged to the bank without
the knowledge or consent of
unit owners.
A Unit owner's proprietary
rights are limited since they
have to seek consent from
developer in the event the
unit owner wants to deal
with the properfy. Absolute
ownership is not guaranteed
to the unit owner.
Reversionary right is
reserved with the devcloper.

On registration of the
Sectional plan, the
mother title or head lease
is closed and a register of
units opened for issuance
of individual certificates
of titles or certificates of
leases to respective new
unit owners. Unsold
units are registered in the
name of the developer.
The titles confer absolute
ownership to the unit
owners who can deal or
transact without seeking
any consent from the
developer as is the
practice now. Rates and
land rent are borne by
unit owners individually.
Reversionary right is
corporately exercised by
each unit owner.

J Closure of head
lease on opening
registers in

The mother title remained
intact with thc developcr
thus compromises the

The Bill ensures closure
of head lease or mother
title on registration of a
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CHAPTER TWO

PUBLIC PARTICIPATION

2.0 Attendance bv Stakeholders

The Committee, pursuant to Article 1 18 of the Constitution and standing order 140 (5) of

the Senate Standing Orders, invited submissions from members of the public on the Bill

via an advertisement on the People and the Star Daily Newspapers on 17th February,

2020. On 26th February, 2020, the Committee met in, VIP Boardroom, 1" Floor, Kenya

International Conference Centre (KICC), Nairobi and received views on the Bill from

stakeholders and members of the public. The Committee received oral and written

submissions from the -
1. Ministry of Transport, Infrastructure, Housing and Urban Development;

2. Nationai Housing Cooperation OIHC);

3. Kenya Alliance of Resident Associations (KARA);

4. Lrstitute of Surveyors of Kenya (ISK); and

5. Management of NextGen Mall.
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(e) concerning all matters that by this Act are required or be permitted to be
prescribed or that are necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

60 of the Bill seeks to repeal the Sectional properties Act, No. 2l of l9g7

1.3 Consequences of the BilI
enactmcnt of this Bill is expected to ensure that the registration and management of

properties is easier for Kenyans and therefore encourage investment in such
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Clause 54 - Service of documents and notices.

Service of a document shall be effected through physically delivery to a registered office

or by registered post, personal service on a member of the board or through electronic

transmission.

Clause 55 - Change of address for service

A Corporation may by resolution of the board change its address for service and that

change does not take effect until a notice of that change of address is frled in the

prescribed form at the land registry.

Clause 56 - Fees for documents

The Corporation may charge a reasonable fee for the expenses incurred in producing and

providing a document required under the Act.

Clause 57- Offences and PenaltY

A person who fails to comply with clauses 13(1) or 43 is guilty of an offence and sh.all be

liable on conviction to a fine not exceeding twenty million shillings or imprisonment for

one year.

The general penalty for which no specific penalty is prescribed shall be a fine not

exceeding two hundred and f,rfty thousand shillings.

If a Corporation fails to comply with the Act, each member of the board who is

knowingly a party to that failure is guilty of an offence and shall be liable on conviction

to a fine not exceeding two hundred and fifty thousand shillings.

Clause 59 empowers the Cabinet Secretary to make regulations on the following _-

(a) in respect of forms to be used for the purposes of this Act including the form of

certificates of title to units;

(b) respecting the manner of registering sectional plans;

(c) prescribing the fees to be paid for any procedure or function required or permitted

to be done under this Act;

(d) respecting the practice and procedure governing application to the Court under this

Act;
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(a) unanimous resolution;

(b) substantial or total damage to the building; or

(c) compulsory acquisition.

48 - Effect of termination

the sectional status of the building being terminated, the Corporation shall file with
Registrar a notice of the termination in the prescribed form.

e 49 - Sale ofsectional property

the sectional status of a building is being terminated, the Corporation may, by a
resolution, be directed to transfer the parcel or any part of it. when the board

satisfied that the unanimous resolution was properly passed, the kansfer shall be
in accordance to Land Registration Act.

50 - Dissolution of corporation

corporation shall stand dissolved upon the tennination of the sectional property

e 51 - Assessment and taxation

or the purpose of assessment of rates and ground rent by a rating authority, each unit
the share in the common property appurtenant to the unit constitutes a separate parcel

land and improvements and the common properly shall not constitute a separate parccl
land or rmprovements.

52 - Liability of corporation

Corporation is not liable in relation to the parcel for any rate, ground rent, char'ge or
levied by a rating authority.

use 53 - Itight of entry

county govelrment, public authority or person authorized by either a county
or public authority shall have the right to access any part of a parcel or any

part ofthe parcel to the extent necessary or expedient to enable it or him to exercise
or his powers.
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(d) the term;

(e) the interest rate or the formula, if any, for determining the interest rate; and

(f) the prepayment privileges, if any.

On matters related to management agreement, clause 44 provides that a Corporation may

contract a management agreement when its board is comprised of persons who were

elected to the board while the majority of units were owned by the developer.

The agreement may thereafter be terminated after its board is comprised of persons who

were elected to the board after the majority of the units were owned by persons other than

the developer.

The following conditions must however be met before the termination -

(a) two years should have elapsed from the day that the agreement was entered into,

except when the agreement permits termination at an earlier date; and

(b) the Corporation mnst give sixty days' written notice to the other party to the

agreement of its intention to terminate the agreement'

For owners of units who intend to rent the said units, clause 45 provides that they give

written notice to the Corporation of their intention to rent the unit and indicate the

address at which they may be served with a notice given by the Corporation utrder-

The owner is also required to give an undertaking to the Corporation to be liable for any

damage caused by thc tenant. The owner of a unit shall give the Corporation written

notice of the name of the tenant residing in the unit within twenty days from the

commencement of the tenancy. Within twenty days of ceasing to rent his unit, the owner

shall give the Corporation written notice that his unit is no longer rented.

ln instances where a tenant occupying a unit contravenes the by-laws, the Corporation

shall give notice to the owner of the unit to take necessary action immediately. If the

owner fails to take action within the time specified in the notice, the Corporation shall

give the tenant a notice to vacate the premises. Subsequently, if a tenant refuses to vacate,

the Corporation shall take necessary action against the tenant.

Part V of the Bill outlines the miscellaneous provisions as follows -

Clause 47 - Termination of sectional property'

Thc sectional status of a building may be terminated by -
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(a) loss resulting from destruction or damage caused by fire and such other perils as
are specified in the by-laws; and

(b) damages awarded against the developer, the owner of a unit or the Corporation in
an action for occupier's liability.

, upon the regish'ation of the sectional plan, the insurable interest in the units
the common property shall pass to the Corporation, and if no insurance on the units
common property lias been effected, the Corporation shall place insurance on the
and the common property

to clause 40 of the Bill, a corporation (by a unanimous resolution) may grant a
e to an owner of a unit permitting that owner to exercise exclusive use in respect of

area(s) of the comrnon properly

Bill in Part rv outlines provisions rerating to units. In clause 43, a developer is
fiom selling or agreeing to sell a unit or proposed unit unless the developer has
to a purchaser a copy of -

(a) the purchase agleement;

(b) the by-laws or proposed by-laws;

(c) the management agreement or proposed management agreement, if any;

(d) the recreational agreement or proposed recreational agreement, if any;

(e) the lease or title of the parcel on which the unit is located or the certificate of title
or the certificate of lease in respect of the unit;

(f any charge that affects or proposed charge that will affect the title to the unit or
proposed unit or, in respect of that charge or proposed charge a notice prescribed
under subsection (2); and

(g) the sectional plan or proposed sectional plan.

respect of a charge or proposed charge, a developer shall deliver to the purchaser a
notice stating -

(a) the maximum principal amount available under the charge;

(b) the maximum monthly payment that rnay be paid under the charge;

(c) the amortization period;
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(c) a written demand made on the Corporation for an amount in excess of f,rve

thousand shillings that, if not met, may result in an action being brought against

the CorPoration;

(d) the particulars of or a copy of any subsisting recreational agreement;

(e) the particulars of or a copy of any subsisting management agreement;

(f) a copy of the budget, if any, of the Corporation;

(g) a copy of the financial statement, if any, of the Corporation;

(h) a copy of thc by-laws of the Corporation; or

(i) a copy of any minutes of proceedings of a general meeting of the corporation or

of the board of management-

clause 37 of the Bill deals with handing over of documents' An owner of land at the time

a sectional plan is registered shall provide to the corporation not later than one hundred

and eighty days from the day the sectional plan is registered the original or a copy of the

following documents -

(a) all warranties and guarantees on the movable and immovable property of the

corporation and the common properly for which the corporation is responsible;

(b) the -

(i) structural, electrical, mechanicai and architectural working drawings and

sPecification; and

(ii) built drawings which exist for the common property for which the

CorPoration is resPonsible;

(c) the plans that exist showing the location of underground utility services and sewer

pipes;

(d) all written agreernents to which the corporation is a parfy; and

(e) all certificates, approvals and permits issued by a county government, the

Government or an agent of the Govemment which relate to any properfy for which

the ColPoration is resPonsible'

In clause 38, where a sectional plan has not been registered prior to the sale of any units'

the devcloper shall insurc the units and the corlmon propedy against -
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duties of the corporation. Provisions related to the convening of meetings of thecorporation and the annual general meetings of the owners are highlighted in sections 27and,28 of the Bill respectively.

clause 29 makes provision for the by-laws of the corporation to provide for the control,management and administration of the units, the movable and immovable properfy of thecorporation and the common properfy and for establishment of a committee. Any by-lawmay be amended' repealed or replaced by a special resolution and only takes effect oncethe corporation has filed a copy of it with the Registrar and the Registrar has made amemorandum of the filing on the sectional plan.

on the enforcement of by-laws, if an owner contravenes any of the by-laws, a corporationor an aggrieved owner, may refer the dispute to the Internal Dispute Resolutioncommittee provided for under clause 20. on hearing a dispute referred to it, thecommittee is required to determine the dispute and muk" u finding and order which shallbe in writing and signed by the members of the committee.

In the event of non-compriance with such an order, the aggieved parry may apply to thecourt to enforce the order of the committee. on the other- hand, if a party is dissatisfiedwith the determination of a committee, the party may appear to the court.
In discharging its duties, a corporation has powers to recover from an owner any sum ofmoney spent by the corporation in execution of its duties. The corporation may alsocharge interest at a rate to be set out in flre by-raws on any unpaid balance of acontribution owing to it by an owner.

On the written request of an owner, a purchaser or chargee of a unit, the Corporation maywithin twenty days of receiving that request provide the person with the following as

(a) a statement setting forth the amount of any contributions due and payabie inrespect of a unit;

(b) the particulars of .-

(i) any action coffrnenced against the corporatio, and served on theCorporation;

(ii) any unsatisfied judgment or order for which the corporatio, is liable; a,d
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ciause 22 ofthe Act provides that any disposition and dealings affecting the common

property shall be executed in accordan"" *iir, Land Registration Act,2012 and approved

by a unanimous resolution of the corporation and upon convening of a meeting of the

Corporation in accordance with clause 27'

Clause23onregistrationoftransfersofcommonpropertyprovidesthatevery
memorandum of transfer of the colnmon property shall be accompanied by a sectional

plan which shall be in substitution for and shall be deposited under the same number as

the existing sectional plan, and shall show the effect of the transfer to the satisfaction of

(a) establish and maintain a fund for administrative expenses sufficient' in the oplnlon

oftheCorporation,forthecontrol,management,andadministrationofthe
commonproperry,andforthepaymentofanyinsurancepremiums'andthe
discharge of any other obligation of the Corporation;

(b)determinefromtimetotimetheamountstobepaidforthepurposesaforesaid;and

(c) raise amounts so determined by levying contributions on the proprietors in

proportion to the unit entitlement of their respective units'

provided that the corporation shall not have power to carry on any trading activities'

However, pursuant to a resolution of the proprietors, the Corporation may distribute any

money or personal property in its po,.",,i.o,, and surplus to its current requirements

amongtheproprietorsforthetimebeingaccordingtotlreirunitentitlements.The
Corporation may also constitute an tnternaipispute Resolution Committee on need basis

to hear and determine disPutes

the Registrar

proxy

A CorPoration
which shall be constituted as provided

by the bY-laws of the CorPoration and which shall exercise and pcrform the powers and

Whereanyunitissubjecttoanexistingregisteredcharge,,:i':l-:..]ublease,the
Itegistrar shall not regrstlr any transfer of the common property until consent in writing is

produced by every registered chargee, lessee, and subJessee to release their interest in

the land comprised in the transfer' Further, upon the registration of the transfer each of

such consent shall operate as a discharge of the charge or a surender of the lease or

sublease, as to the tana 
"omprised 

in the transfer' as the case may be'

The voting rights of the owner of a unit shall be determined by the unit factor for the

owner,sunitandanownerorchargeemayexercisetheirrighttovotepersonallyorby
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(a) who are the owners of units in the parcel to which the sectional plan relates; or
(b) who are entitled to the parcel when the sectional iurangement is terminated underthe Act.

Further' the corporation shall have perpefual succession and a common seal and shall becapable of doing anything that a body corporate may do though the provisions of thecompanies Act,2ol5 shall not apply to the corporation. The corporation may sue forand in respect of damage or injury to the cornmon properry caused by any person,whether that person is the proprietor of a unit or not.

The duties of the corporation are set out in clause 20 of the Bilr as follows _

(a) carry out any duties imposed on it by the by_laws;

(b) unless by unanimous resolution all the proprietors othcrwise resolve, insure andkeep insured buildings and other improvements on the parcer against fire;
(c) effect such other insurance as it is required by law to cffect or as it may considerexpedient;

(d) pay the premiums in respect of any poricies of i,surance effected by it;
(e) keep the common property in a state of good repair;

(f) cornply with a,y notice or order duly served on it by the county government orpublic body requiring repairs to, or work to be perfonned in respect of, the land orany building or improvements;

(g) control, manage, and adrninister the corlmon property and do all things reasonably
necessary for the enforcement of the by_laws;

(h) do all things reasonably necessary for the enforcement of any lease or licenceunder which the land is held;

(i) do all things reasonably necessary for the enforcement of any contract of insurance
entered into by it under this section; and

0) do all other things to ensure the property is well managed including engaging theservices of a property manager or any other persons trrey deem necessary.

Corporation shall also be required to _
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The Registrar shall register a restriction against the title of the parcel to prevent any

fifther dealings on it if a proprietor or developer fails to comply with this section'

After the registration of a sectional plan, there is implied in respect of each unit on the

sectional plan-

(a) an easement for the subjacent and lateral support of the unit by the common

property and by every other unit capable of affording support;

(b) an easement for the shelter of the unit by the common property and by every other

unit capable of affording shelter; and

(c) an easement for the passage or provision of water, sewerage, drainage, gas'

electricity, garbage, artificially heated or cooled air and other services including

telephone, radio and television services tlrrough or by means of any pipes, wires,

cables or ducts for the time being existing in the parcel to the extent to which those

pipes, wires, cables or ducts are capable of being used in connection with the

enjoYment of the unit.

clause 15 provides for easements against the owner. After the registration of a sectional

plan, there is implied in respect of each unit shown on the sectional plan-

(a) an easement for the subjacent and lateral support of the common property and of

every other unit capable of enjoying support;

(b) an easement to provide shelter to the cofiImon property and to every other unit

capable of enjoYing shelter; and

(c) an easement for the passage or provision of water, sewsrage, drainage' gas'

electricity, garbage, artificially heated or cooled air and other services including

telephone, radio and television services through or by means of any pipes, wires,

cablesorductsforthetimebeingexistingwithintheunitasappurtenanttothe
cornmon property and also to every other unit capable of enjoying those

easements.

Part III of the Bill makes Provision for the Establishment of a corporation' clause 17

provides that on the registration of a sectional plan, there shall be constituted a

Corporation under the name "The Owners, Sectional Plan No' (the number to be

specified being the number given to the plan on registration)"' The Registrar shall issue a

certificate of registration of the corporation. The corporation shall consist of all those

persons -
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upon registration of a sectional plan, the Registrar shall submit to the respective countygovernment' a copy of the registerecl sectionalplan within 2l daysof registration.

clause 10 of the Bill makes provisio, for boundaries of sectional units. If a boundary of aunit is described by reference to a floor, wall or ceiling or a wall located within a unit is aload bearing wall, the only portion of that floor, *uI o. ceiling, that forms part of theunit' is the finishing material that is in the interior of that unit, including any lath andplaster' panelling, gypsum board panels, flooring material or coverings or any othermaterial that is attached, laid, glued or appiied to the floor, wall or ceiling, as the casemay be' All doors and windows of a unit shall be part of the unit unless otherwisestipulated in the sectional plan.

In clause I I of the Bill, each plan presented for registration as a sectional plan shall beendorsed by -

(a) a surveyor stating that the structure shown on the plan is within the externalsurface boundaries of the parcel which is the subject of the plan that an appropriate
easement has been granted as an appurtenance of the parcer; ancr

(b) a certificate fi'om the county govelnment stating that the proposed division of thesh'ucture as illustrated on the plan has been approved by the county government.

A proprietor may with the approval of the count)z govemment, sub-divide or consolidatetheir unit by registering a sectiorral plan relating to the 11it intended to be sub-divided orconsolidated' on the registration of a sectionai plan of sub-division or consolidation,uuits comprising the sectional plan are subject to and rrave the benefit of a'y easernentsaffecting those units in the original sectional plan.

IJefore the registration of the proposccl sectional plan of sub-clivision or consolidation, theRegish'ar shall amend the original sectional plan as per the regurations.

Clause 13 providcs that if a building contains premises that are rented for residential orcommercial purposes to a tenant who is not a party to a purchase agreelnent and notincluded in a sectional plan, the owner of the premises or a person acting on his behalfshall not sell those premises as a resi<iential or commercial unit until the sectional planthat includes those premises is registere d at aregistry.

Further' all long term sub-leases that are intended to confer ownership of an apartment,flat' maisonette' town house or an office that were registered before the corunencernentof this Act shall be reviewed to conform to section 5a (5) of the Land Registration Act,2012 witl'tin a period of two ycars of the colnmencernent of this Act.
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Sewerage, drainage, gas, electricity, garb age, all and all other services of whatsoever

nature (including telcphone, radio and television services) over the parcel and every

structure thereon as may from time to time be necessary for the reasonable use or

enjoyment of the common properly or unit'

Additionally, the common property and each unit on a sectional plan shall have as

appurtenant thereto a right to the fu1l, free and unintemrpted access and use of light to or

for any windows, doors or other apertures existing at the date of the registration of the

sectional plan and enjoyed at that date- The rights shall carry with them all ancillary

rights necessary to make them effective as if they were easements'

Clause 8 makes provision for liability of the owner of a unit' The respective owner shall

only be liable in respect of an interest endorsed on the sectional plan in proportion to the

unit factor for his unit'

The requirements of sectional plans are provided for in clause 9 of the Bill' Every plan

presented for registration as a sectional plan shall -

(a) be described in the heading of the plan as a sectional plan;

(b) be geo-referenced;

(c) bear a statement containing those particulars as may be necessary to identiff the

title to the Parcel;

(d) include a drawing illustrating the units and distinguishing the units by numbers or

other symbols;

(e) show the approximate floor area of each unit;

(f) have endorsed on it a schedule speciffing in whole numbers the unit factor for

each unit in the Parcel;

(g) be signed bY the ProPrietor;

(h)besignedandsealedbytheofficeorauthorityresponsibleforsurvey;

(i) have endorsed on it the address at which documents may be served on the

Corporation concerned in accordance with section 54;

O clearly indicate the user of the unit; and

(k) contain any other particulars prescribed in the regulations'
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1.2 Overview of the BiII
clause 2 of the Bill on application of the Act provides that the Act shall apply only in
respect of land held on freehold title or on a leasehold title where the unexpired residue ofthe term is not less than twenty-one years and there is an intention to confer ownership.

clause 4 provides for sub-division of buildings into units. An existing sh,cture may be
designated a building containing a unit, part of a unit or units by the registration of asectional plan prepared, by a surveyor, fi'om a building plan that has been approved by a
county government.

A surveyor shall not prepare a sectional plan without proof of ownership of the parcel orunit to which the sectional plan shall apply. The sectional plan shall be accompanied byan application for registration by thc corporation and a list of the persons who are the
owners of the units in the parcel. The Registrar sliall also not register a sectional plan
unless the sectional plan describes two or more units in it and is presented for registration
in quadruplicate.

Clause 5 provides that once a sectional plan is registered, the Registrar shall -
(a) close the register of the parcel described in it;

(b) and open a scparate register for each unit described in the plan.; and

(c) upon payment of thc prescribed fee, issue, for each unit a certificate of title if the
property is freehold or a certificate of lease if the property is leaseholcl and shall
include its proportionate share in the common p.op..ry.

only one unit and the share in the common propefiy apportioned to the owner of that unit
may be referrcd to in one rcgister.

Upon registration of a sectional plan under this Act, the title to a unit shall be deemed to
be issued under the Land Registration Act, 2012. After the register for a unit is opened,
all dealings and dispositions regarding the unit shall be done in accordance with the Land
Registration Act, 2012.

Clause 6 provides for a certificate to indicate share in common property. The certificate
of title or lease shall indicate the share in corunon property. The common property
comprised in a registered sectional pian shall be held by the owners of all the units as
tenants in cotnmon in shares proportional to the unit factors for their respective units.

clause 7 provides for incide.tal rigrrts to owncrs of conmon propefy. These include all
such rights of support, shcltcr and pro tection, and for the passage or provision of
The Senate Standing Committee on Land, Dnvironment & Nqtural Resources Page 5
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CHAPTER ONE

INTRODUCTION

1.0 Backsround
The sectional Properties Bill (National Assembly Bilis No' 23 of 2019) is sponsored by

Hon. Aden Duale, Leader of Majority Party Q'{ational Assembly)' The Sectional

Properties Act, No. 2l of 1987 was the law guiding dealings in sectional property'

However, the Act was not responsive to emerging market needs' The Sectional Properties

Bill, 2019 seeks to address those gaps and will in tum simpliry the process of registering

sectional properties thus creating an enabling environment for investors and property

owners

The Bill was published on 29th March ,2019, and read a First Time in the Senate on 7th

November ,2olg.Following the First Reading in the Senate, it stood committed, pursuant

to standing order 140(1) of the Senate Standing Orders, to the Standing Committee on

Land, Environment and Natural Resources for facilitation of public participation'

Subsequently, the committee, pursuant to Article 118(1Xb) of the constitution and

standing order 140 (5) of the Senate standing orders, invited submissions from members

of the public on the Bill via an advertisement on the People and the Star Newspapers on

17th February,202o.

1.1 The Obiect of the Bill

The principal object of the Bill is to provide for the division of buildings into units to be

owned by individual proprietors and colnmon property to be owned by proprietors of the

units as tenants in common, to provide for the use and management of the units and

common property and address the contemporary challenges associated with ownership of

property in a sectional property environment'
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Speaker

is now my pleasant duty, pursuant to standing order 143 of the Senate Standing orders,
present the Report of the standing Committee on Land, Envirorunent and Natural

es on the Sectional properties Bill Q.{ational Assembly Bills No. 23 of 2019).

Date: 7l0S/2020

SEN. MWANGI PATIL GITHIOMI, MP

CHAIRPERSON
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PREFACE

Establishment of the Committee

The standing committee on Land, Environment and Natural Resources is established

under standing order 218(3) of the Senate Standing orders' The mandate and the

functions of the committee are set out under the Second Schedule of the Senate Standing

Orders which mandates the Committee to consider all matters relating to lands and

settlement, housing, environment, forestry, wildlife, mining, water resource management

and development.

MembershiP of the Commiffec

TheCommitteeiscomprisedofthefollowingmembers:-

i. Sen. Mwangi Paul Githiomi, M'P'

2. Sen. Prengei Victor, M.P'

3. Sen. George Khaniri, MGH, M'P'

4. Sen. (Eng.) Godana Ilargura, M'P'

5. Sen. Ndwiga Peter Njeru, EGH, M'P

6. Sen. Ilalake Abshiro, M.P'

7. Sen. BoY Issa Juma, M'P'

8. Sen. (Arch.) Sylvia Kasanga, M'P'

9. Sen. Mwaruma Johnes, M'P'

Mr. Speaker,

The Sectional Properties Bill Q'{ational Assembly Bills No' 23 of 2Ol9) seeks to provide

a for the division of buildings into units to be owned by individual proprietors and

corrmon property to be owned by proprietors of the units as tenants in common' to

provide for the use and management of the units and cofilmon property and address the

contemporary challenges associated with ownership of property in a sectional propetty

environment.

The Committee considered the Bill at length, conducted public participation and

deliberatcd on the submissions received from various stakeholders' Based on the

deliberations and public parlicipation, the Comrnittee will present some amendments with

a view of strengthening the provisions of thc Bill for consideration by this House'

- Chairperson
- Vice ChairPerson
- Member
- Member

- Member
- Member
- Member
- Member
- Member
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