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CHAIRPERSON'S FOREWORD

This report contains the proceedings of the Departmental Committee on Finance and National

Planning on its consideration of' the Asian widows' and orphans' pensions (Repeal) Bill (National

Assembly Bill No. 29 of 2oql) which was pr"rblished on lStl'Jttne, 2021.

The Bill went through the First Reading on lOtl'August 2O2l and was thereafter committed to the

Departmental Committee on Finance and National Planning pttrsuant to Standing Order 127.

Following placement of adverts in the print media on lgtl'Augr,rst 2O2l requesting fbr comments on

the Bill fro- .ne-bers of the public and relevant stakeholders pr.rrsuant to Article ll8(l)(b) of the

Constitution and Standing Order l2i(g), the Committee received one written memorandum.

The Bill has fbur (+) clauses and seeks to repeal the Asian Widows' and Orphans' Pensions Act in light
of the enactment of the Public Finance Management Act, 2012.

On behalf of the Departmental Committee on Finance and National Planning and pursuant to
provisions of Standing Order 199(6), it is my pleasant privilege and honour to present to this l{ouse
ihe Report of the Committee on its consideration of the Asian Widows'and orphans'Pensions (Repeal)

Bill, zos,t. The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly

for the logistical and technical strpport accorded to it during its sittings. I wish to express my

appreciation to the Honorable Members of the Committee and the Committee Secretariat who made

useful contributions towards the preparation and production of this report.

It is my pleasure to report that the Committee has considered the Asian Widows' and Orphans'

Pensions (Repeal) Bill (National Assembly Bill No. 29 of "2Oq,r) and have the honortr to report back to

the National Assembly with the recommendation that the Bill be approved with amendments as

contained in the report.

Hon. Gladys Wanga, CBS, MP
Chairperson. Departmental Committee on Finance and National Planning

Report of the Departmental Comnrittee on Finance and National Planning on the consideration of the Asian Widows'and Orphans'
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I PREFACE

r.I ESTABLISHMENT OF THE COMMITTEE

l. The Departmental Committee on Finance & National Planning is one of the fifteen Departmental
Committees of the National Assembly established under Standing Order gl6whose mandates
pursuant to the Standing Order 916 (5) are as follows:

1. To inaestigate, inquire into, and report on all matters relating to the mandate, management,
actiuities, administration, operations and estimates of the assigrted ministries and departments;

To study the programme and poliq, objectiaes of Ministries and departments and the ffictiaeness
of their i mp I emen ta tio r t ;

To study and reuiew all the legislation refened to it;
To study, access and analyze the relatiae success of the Mhistries and departments as measured
by the results obtained as compared with their stated objectiaes;

To investigate and inquire into all matters relating to the assigned Ministries and departments
as thq may deem necessary, and as ma1, be referred to them by the House;

To aet and report on all appointments zlhere tlte Constitutiott or any lazt requires the National
Assembly to apf>roae, ercept tlnse under Standing Order No. 2o4 (Committee on appointments);

To etamine treaties, agreements and conuentions;

To make reports and recommendatiotts to the House as ofrrn as possible, including
recommendation of proposed legislatiort;

To consider reports of Commissions and Independent Officu submitted to the House pursuant to
the provisions of Article z5+ of the Constitution; and

To eramine anjt questiorts roised by Members on a matter z.uithin its mandate.

tt,

11r.

ia.

'ult.

aiii.

a.

ai.

tI.

T,

I.2 MANDATE OF THE COMMITTEE

2. In accordance with the Second SchedLrle of the Standing Orders, the Committee is mandated to
consider, public finance, monetary policies, public debt, financial institLrtions (excluding those in
securities exchange), investment and divestiture policies, pricing policies, banking, insurance,
population revenue policies including taxation and national planning and development.

3. In executing its mandate, the Committee oversees the following government Ministries and
departments:

i. National Treasury and Planning
ii. State Department for Devolution
iii. Commission on Revenue Allocation
iv. Office of the Controller of Budget
v. Salaries and Remuneration Commission

Report of the Departmental Committee on Finance and National Planning on the consideration of the Asian Widows' and Otphans'
Pensions (Repeal) Bill (National Assembly Bill No. 99 of 9091)
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I.9 COMMITTEE MEMBERSHIP

1.. The Departmental Committee on Finance and National Planning w'as constituted by the House in

July, 2o2o and comprises of the fbllowing Members,
Chairperson

Hon. Gladys Wanga, CBS, MP
Flomabay County

ODM Party

Vice-Chairperson
Hon. Isaac W. Ndirangu, MP

Roysambr.r Cons tituency
Jubilee Part,v

I-Ion. Jimmy O. Angwenyi, MP
Kitutu Chache North Constittrency
Jubilee Party

Members
ODM Party

Hon. Christopher Omulele, MP
Luanda Constituency
ODM Party

Hon. Joshua Kandie, MP
Baringo Central Constituency
MCC Party

Hon. Shakeel Shabbir Ahmed, MP
Kisumu East Constituency
Indeoendent Member

Hon. Stanley Muthama, MP
Lamu West Constituency
MCC Party

Hon. Daniel Nanok, MP
Tr.rrkana West Constituency
Jubilee Partv

Hon. trdith Nyenze, MP
Kitui West Constituency
WDM-K

Hon. (Dr.)Christine Ombaka, MP
Siaya County
ODM Partv

Hon. Catherine WarLrguru, MP
Laikipia County
Jubilee Party

Hon. Andrew Okuome, MP
Karachuonyo Constituency
ODM Party

Hon. James Mwangi, MP
Tetu Constituency
Jubilee Party

Hon. David Mboni, MP
Kitui Rural Constituency
CCU Partv

Hon. (l']rof.)Mohamud Muhamed, MP
Sorrth Constituency
Jubilee Partv

Hon. Francis K. Kimani, MP
Molo Constituency
Jubilee Party

Hon. Peter Lochakapong, MP
Sigor Constituency
Jubilee Party

Hon. Joseph Oyula, MP
Butula Constituency

Hon. Qalicha Gufu Wario, MP
Moyale Constituency
Jubilee Party

Report of the Departnental Contmittee on Finance and National Plaming on the consideration of the Asian Widows'and Orphans'
Pcnsions (Repeal) Bill (National Assenbly Bill No. 99 of eoet)
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I.4 COMMITTEE SECRETARIAT
5. The Committee is facilitated by the following Secretariat:

Ms. Leah W. Mwaura
Senior Clerk Assistant/Head of Secretariat

Ms. Jennifer Ndeto
Principal Legal Counsel t

Mr. Josephat Motonu
Senior Fiscal Analyst

Mr. Luka Mutua
Serjeant-At-Arms

Ms. Christine Maerr
Audio Officer

Ms. Laureen Wesonga
Clerk Assistant II

Mr. Chelang'a Maiyo
Research Officer II

Mr. John Njoro
Serjeant-At-Arms

Ms. Hannah Mwangi
Intern

Report of the Departmental Committee on Finance and National Planning on the consideration of the Asian Widows'and Oryhans'
Pensions (Repeal) BiIl (National Assembly Bill No. 99 of gost)
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2 ovERvIEW OF THE ASTANS',AND ORPHANS', PENSIONS (REPEAL) BILL (NATIONAL
ASSEMBLY BILL NO. zs OF zozr)

2.I INTRODUCTION
6. The principal objective of the Bill is to repeal the Asian Widows' and Orphans' Pensions Act in

light of the enactment of the Public Finance Management Act, 2012.

2.2 ANALYSIS OF THE BILL
The Bill repeals the Public Finance Management Act, 2Ol2 and has 4 claltses. It proposes the

following amendments:

i. Clause r of the Bill provides for the short title

8. Clause z of the Bill provides for the definition of terms

9. Clause g of the Bill provides for the repeal of Asian Widows' and Orphans' Pensions Act (CAP

le3.)

to. Clause + of the Bill provides for the transitional provisions

I l. The Bill does not delegate legislative power or limit any fundamental rights or freedoms.

12. The enactment of this Bill shall not occasion additional expenditure of public funds

Report of the Departmentzl Committee on Finance znd National Planning on the considerztion of the Asian Wido*s' znd Otphans'
Pensions (Repeal) Bill (Nationzl Assembly BiII No. 99 ofeoet)
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3 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

13. Following the call for memoranda from the public through the placement of adverts in the print
media on lgth August 2021, the Committee received one memorandum from Hon. Sonia Birdi. Hon.
Birdi submitted that:

3.T HON. SUNJEEV KAUR BIRDI

14,. In a memorandum, dated 2nd September 2021, Hon. Birdi proposed that an actuarial valuation
should be done to determine the actual liability and advice on the amount to hold in respect of data
contingency. Additionally, member option forms need to be done and signed by members to avoid
any legal issues in future regarding closure ofthe funds.

15. She also proposed that a register of Asian widows and orphans residing in the country should be

consolidated so as to ensure that the Act is not repealed yet there are people who are supposed to
benefit from the Fund

Report of the Departmental Committee on Finance and National Planning on the consideration of the Asian Widows'and Otphans'
Pensions (Repeal) Bill (National Assembly Bill No. 99 of eosl)
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4 COMMITTEE OBSERVATIONS

In considering the Bill, the Committee observed that:

16. The Asian Widows' And Orphans' Pensions Act was enacted to make provision for granting
pensions to widows and children of deceased Asian public officers and given that the fund has been

dormant since the Government of Kenya no longer pays the pensions of Asian widows and orphans
as it was transferred to the Crown Agents.

Report of the Departmental Committee on Finance and National Platning on the considetztion of the Asian Widows'and Olhans'
Pensions (Repeal) Bill (National Assembly Bill No. eg of 9o9I)
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5 COMMITTEE RECOMMENDATION

17. The Committee having considered the Asian Widows' and Orphans' Pensions (Repeal) Bill
(National Assembly Bill No. 29 of zoQL) recommends that the House approves the Bill with
amendments as proposed in the schedule in chapter 6.

Repon of the Depattmental Committee on Finance and National Planning on the concidetztion of the Asian Widowt'and Orphus'
Pensions (Repeal) Bill (National Assernbly BiIl Na es of eogI)
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6 SCHEDULE OF PROPOSED AMENDMENTS

ta. The Committee proposed the following amendments to be considered by the House in the

Committee Stage:

CLAUSE +
19. THAT, the Bill be amended in clause 4 by inserting the following new paragraph immediately

after paragraph (e)-

(f; the Auditor General shall, within one year of the coming into operation of this Act, submit to
the National Assembly a terminating audit report of the Fund.

Justification
To provide that the
year.

General must submit a status report on the fund within one

...ru.Lrr1.reuSIGNED.. DATE...
YS WANGA, CBS, MP

CHAIRPERSON
DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLANNING

HON.

Report of the Departmental Committee on Finance and National Planning on the consideration of the Asian Widows' and Otphans'
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ADOPTION OF THE REPORT ON THE CONSIDERATION OF THE ASIAN

WIDOWS' AND ORPHANS' PENSIONS (REPEAL) BILL (NATIONAL ASSEMBLY

BILL NO. zs OF noar)

The report on the consideration of the Asian Widows' and Orphans' Pensions (Repeal) Bill

(National Assembly Bill No. 29 of 2o2r) was adopted by the Committee on Monday, 22d

November 2o2l having been proposed and seconded by Hon. Shakeel Shabbir, CBS, M.P. and

Hon. Joseph Oyula, M.P. respectively. The following Members acceded to the recommendations

proposed in the report to be considered during the Committee Stage having been present in the

meeting:

l. Hon. Gladys Wanga, CBS, M.P.

2. Hon. Isaac Waihenya Ndirangu, M.P.

3. Hon. Jimmy Angwenyi, MGH, M.P.

4. Hon. Christopher Omulele, CBS, M.P.

5. Hon. Shakeel Shabbir Ahmed, CBS, M.P.

6. Hon. Daniel Nanok, M.P.

7. Hon. (Dr.) Christine Ombaka, M.P.

8. Hon. Andrew Okuome, M.P.

9. Hon. Francis Kimani, M.P.

10. Hon. Joseph Oyula, M.P.

11. Hon. Joshua Kandie, M.P.

12. Hon. Catherine Waruguru, M.P.

13. Hon. James Gichuhi Mwangi, M.P.

1.1,. Hon. (Prof) Mohamud Sheikh Mohamed, M.P

Chairperson

Vice-Chairperson



MINUTES OF THE 85TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN VIRTUALLY ON MONDAY, zgND

NOVEMBER ZOEr AT rO:OO A.M.

PRESENT
1. Hon. Gladys Wanga, CBS, MP
2. Hon. Isaac W. Ndirangu, MP
9. Hon. Jimmy O. Angwenyi, MGH, MP
4. Hon. Christopher Omulele, CBS, MP
5. Hon. Shakeel Shabbir Ahmed, CBS, MP
6. Hon. Daniel E. Nanok, MP
1. Hon. (Dr.) Christine Ombaka, MP
8. Hon. Andrew A. Okuome, MP
9. Hon. Francis K. Kimani, MP
1o. Hon. Joseph M. Oyula, MP
I l. Hon. Catherine Waruguru, MP
12. Hon. James Gichuhi Mwangi, MP
le. Hon. (Prof)Mohamud Sheikh Mohamed, MP
14. Hon. Joshua C. Kandie, MP

ABSENT WITH APOLOGY
l. Hon. David M. Mboni, MP
2. Hon. Stanley M.Muthama, MP
3. Hon. Edith Nyenze, MP
+. Hon. Peter Lochakapong, MP
5. Hon. Qalicha Gufu Wario, MP

IN ATTENDANCE
SECRETARIAT

l. Ms. Leah Mwaura
2. Ms. Jennifer Ndeto
3. Ms. Laureen Wesonga
4. Mr. Josephat Motonu
5. Mr. Mark Mbuthia
6. Ms. Hannah Mwangi

Chairperson
Vice Chairperson

Senior Clerk Assistant/Head of Secretariat
Principal Legal Counsel I
Clerk Assistant II
Senior Fiscal Analyst
Audio Oflicer
Intern

AGENDA
1. Prayers
2. Communication from the Chairperson
s. Confirmation of Minutes from the previous sitting(s) and Matters Arising
4. Clause by clause consideration and adoption of reports of the following Bills:

i. Senate Amendments to the Public Private Partnerships Bill, 2OQl;

ii. The Asian'Widows' and Orphans' Pensions (Repeal) Bill, 9o2r;
iii. The Provident Fund (Repeal) Bill, aozt;
iv. The Public Procurement and Asset Disposal (Amendment) Bill, goLl; and'

v. The Public Procurement and Asset Disposal (Amendment) (No. 2) Bill'
2o27

5. Any Other Business
6. Adjournment/Date of Next Meeting



MIN.NO.NA/F&NP/2021/ 3982 COMMUNICATION FROM THE
CHAIRPERSON

The meeting was called to order at lo97 a.m. and a prayer was said. The Chairperson
welcomed the meeting to deliberate on the day's agenda.

MIN.NO.NA/F&NP/ qozt / see2
Agenda deferred

CONFIRMATION OF MINUTES

MIN.NO.NA/F&NP/2O2I/4OO: CLAUSE BY CLAUSE CONSIDERATION
AND ADOPTION OF THE REPORT OF THE
SENATE AMENDMENTS TO THE PUBLIC
PRIVATE PARTNERSHIPS BILL, 2o2 I

Members observed that Senate amendments to the Public Private Partnerships Bill, 2o2l added
value to the amendments passed by the National Assembly. The Committee therefore resolved
as follows on the Senate amendments:

1. Clause 6: Agreed to
2. Clause 9t: Agreed to
3. Clause 75: Agreed to
4. New Clauses: Agreed to

The Committee adopted the report on the consideration of the Public Private Partnerships Bill,
2o2r havins been proposed by Hon. Joseph Oyula, MP and seconded by Hon. (Dr.) Christine
Ombaka, MP.

MIN.NO.NA/F&NP/2O2I/4O1,: CLAUSE BY CLAUSE CONSIDERATION
AND ADOPTION OF THE REPORT OF THE
ASIAN WIDOWS' AND ORPHANS
PENSIONS (REPEAL) BILL, zoz I

The Committee deliberated on the amendments proposed in the Bill and resolved as follows:
t. Clause t: Agreed to
2. Clause 2: Agreed to
3. Clause g: Agreed to
4. Clause +

Amend by inserting a new paragraph (f) providing for the final auditing of the accounts.

The Committee adopted the report on the consideration of the Asian Widows' and Orphans'
Pensions (Repeal) Btll, zozl having been proposed by Hon. Shakeel Shabbir, CBS, MP and
seconded by Hon. Joseph Oyula, MP.

MIN.NO.NA/F&NP/2O21/4O21 CLAUSE BY CLAUSE CONSIDERATION
AND ADOPTION OF THE REPORT OF THE
PROVIDENT FUND (REPEAL)BILL, zozt

The Committee deliberated on the amendments proposed in the Bill and resolved as follows:
l. Clause l: Agreed to
2. Clause 2: Agreed to
3. Clause g: Agreed to
4. Clause +

Amend by inserting a new paragraph (Q providing for the final auditing of the accounts.

The Committee adopted the report on the consideration of the Provident Fund (Repeal) Bill,
2o2l having been proposed by Hon. (Dr.) Christine Ombaka, MP and seconded by Hon. Joshua
Kandie, MP.

2



MIN.NO.NA/F&Np/ eoet / 4o3z CLAUSE BY CLAUSE CONSIDERATION
AND ADOPTION OF THE REPORT OF THE
PUBLIC PROCUREMENT AND ASSET
DISPOSAL (AMENDMENT) BILL (N.A. BILL
NO. sz OF zozr)

The Committee deliberated on the amendments proposed in the Bill and resolved as follows:

l. Clause l:
2. Clause 2:

3. Clause 3:

+. Clause +:

5. Clause 5:

6. Clause 6:

7. Clause 7:

8. Clause 8:

9. Clause 9:
1O. Clause lO:
11. Clause ll:
12. Clause l2:
13. Clause l9:
14. Clause 14,:

15. Clause 15:
16. Clause l6:
17. Clause l7:
18. Clause l8:
19. Clause l9:
20. Clause 2O:

2 1. Clause 2l:
22. Clause 222

23. Clause 98t
24. Clause 24:
25. Clause 25:
26. Clause 26:
27. Clause 272

28. Clause 28:
29. Clause 29:
30. Clause 9O:

31. Clause 9l:
32. Clause 32t
.9.9. Clause 93:
34,. Clause 34,:

.95. Clause 35:

36. Clause 36:
37. Clause 37:
38. Clause 38:

Agreed to
Delete paragraph (a)

Delete
Delete
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Delete paragraphs (b) and (c)

Agreed to
Agreed to
Agreed to
Agreed to
Delete
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Agreed to
Delete
Delete
Agreed to
DIlete and substitute with the following paragraph;"Section tSS of the

principal Act is arnended ht .vtbsection (+)by deleting tle 
lttords-"any 

aariation of
'a 

contract shall onl1, be considered afier twelae month from the date of signing

the contract" and substittttirtg therefor the words "a aariation of a contract shall

be cortsidered at arg, tbrue, irt the case oJ'u quautity uariation or shall only be

consirlererl afler tzu-el.t,e morilu Ji'orn tlrc date qf signntg of the contract, in the

case of a prti.ce aurtttlirnt" .

Agreed to
Delete paragraph (a)

Agreed to

:J



39. Clause 99:
4,o. Clause 4,O:

4,1. Clause +l:
42. Clatuse 422
.[3. Clause ,1,9:

4,4,. Clause 4,4,;

SI. TD

Agreed to
Delete
Agreed to
Agreed to
Agreed to
Agreed to

The Committee adopted the report on the consideration of the Public Procurement and Asset

Disposal (Amendment) Bill (N.A. Ilill No.32 of 't<tzl)havingbeen proposed by Hon. Catherine

Waruguru, MP and seconded by LIon. Daniel Nanoli, MP.

MIN.NO.NA/F&NP/2021/4041 CLAUSE BY CLAUSE CONSIDERATION
AND ADOPTION OF THE REPORT OF THE
PUBLIC PROCUREMENT AND ASSET
DrsPosAL (AMENDMENT) (NO. e) BILL
(N.A.BILL NO. 36 OF aoar)

The Committee deliberated on the amendments proposed in the Bill and resolved as follows:

l. Clause l: Agreed to
2. Clause 2: Delete
3. Clause 3: Agreed to
+. Clause 4,: Delete
5. Clause 5: Agreed to
6. Clause 6: Agreed to
i. Clause 7: Agreed to
8. Clause 8

a. Arnend paragraph (t) by deletins the rvot'd "business".

b. Amencl paragraph z(a) by deleting the rvolcls " tzueruty-.fbuy'' and substituting with
the words "forly-eight' .

9. Clause 9: Delete

The Committee adopted the report on the consideration of the Public Procurement and Asset

Disposal (Amenclment) (No. q) Bill (N.A. Bill No. 36 ot''2o"2t) having been proposed by Hon.

.loseph Oyula MP and secondecl Hon. (Dr.)Christine Ombaka, MP.

MIN.NO.NA/F&NP/ 2O9I / 4O5I ADJOURNMENT/DATE OF NEXT
MEETING

There being no other business to deliberate on, the rneeting adjourned at l.O6 p.m. The next

meeting will be on Tuesday, 2qil ber 2O2l at lO.OOa.m

ON. GLADYS WANGA, CBS, MP
(cHAIRPERSON)

\

....DATE.....?t\t) \,.,ott
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CIIAIRPERSON'S FOREWORD

This report contains the Committee's proceedings on the consideration of the Finance Bill (National

Aesembly Bill No. 18 of sogr) whioh was published on 56 May gOQt and ryad a First Time on

Tuesday, ltoMay gler and,tommitted to the Departmental Committee on Finance and National

Planning pursuant to Standing Order 197.

The Bill seeks to amend the following laws; the Income Tax Act (Cap. a7o), the_Value Added Tax Act

(No.9E of eOfg); the Excise Duty A-ct, 9O15; the Tax Procedures Act,9Ol5; the Miscellaneous Fees

and Levies Act, 9o16; the CapitaiMarkets Act (Cap. +elA); the Insurance Act (Cap. 497);the^Kenya

Revenue Authority Act (No. i of ros.r); the Retirement Benefits Act (No. e of rcs7); and the Central

Depositories Act (No. I of gooo).

Amendments proposed to the above laws are aimed at supporting 
-economic. 

recovery- from effects of
the COVID-r9 pandemic and strengthening rev€nues in-the fiscal fi"amework especially in support.of

the "Brg Four Aged.d', currently under implementation by- t!re. Government. In addition, the

amenddents inctule measures on iegulatory r.?orms, revenue adminishation reforms and measures to

streugthen macroeconomic stabilitl,: The policy framework resonates with the Governmenfs post

CoVIID-rs Economic Recovery Su.itegy, pr:udent economic management policies. and strengthening of

governance systems to create an .rr"U--ling environment for accderated economic recovery and long-

term growth.

Following placement of adverts in the print media on 9Od' May 9O9l requesting for comments on the

Bill frouiirembers of the public and relevant stakeholderJ pursuant to Article 118(1xb).of .thg
Constitution and Standing brder Lzl(g), the Committee reciived memoranda from fifty+ix (66)

sakeholders.

The Committee also invited stalieholders vide letter REF: NA/DDC/F&NP leogl ts dated eoth May

9o9t for a stakeholders' engagement retreat on the Bill which was held at the Trademark Hotel,

Viff"g" Inl"rket from snd to +'u, i,rrr. gos l with t-hirty-fogr (s+) :hl"lgldgrs making oral presentations

befo; the C,ommittee. The committee also held a meeting with the National Treasury and the Kenya

Revenue Authority in line with the requirernents of Article I l* of the Constitution.

Majority of the stakeholders were opposed to the inh'oduction of ro% VAT on bread and infant food

;;A;, ihat it will increase prices oiitr. commodities and make them unaffordable to most Kenyans

*p""i"ffy at this time when most Iivelihoods have been affected by the CoVID-I9 Pandemic.

etaitionaUl, the proposal to delete requirement fo-. 
_t}.r" 

National Assembly to approve VAT

r"gol"tio"rLfore gazetting was opposed by moststakeholders because it will take away Powlrs of the

NiUo"a Assem6! to s#utinise'Regulations in line with the requiremeuts of the Statutory

Instruments AcL The Committee agreld with the concerns raised Uy th9 Stakeholders and as such,

profor"a deletion of Clause 20. The Ieletion will ensure that the interest of the public is safeguarded.

Several amendments were submitted proposing ledefinition of the term "mntrol' and on the

amendments touching on the digital r.rri""io (det{ls of the stakeholders! comments on the Bill are

contained in par.t Ill"of the repo"rt). All the stakeholders' comments were put into consideration while

prup"riog the proposed Committee's amendments and some of the proposals were adopted forming

part of the proposed Committee's amendments.

In considering the BilI, the Committee observed that the amendments relating to Income Tax Act are

intended to cirre the weaknesses in the current provisions that cleate opportunities for Base Erosion

Rcport of thc Dcpartntcntzl hnnilttcc on Flnencc and Nationat Plamlng on thc consldctztlon of thc F-lnncc 8il1' sogt
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and Profit Shifting (BEPS). Tax expenditure has been a key conce.rn of the Committee and therefore
some of the proposals are intended to maintain it at internaiionally acceptable levels. The cun'ent tax
expenditure stands at six percent of the GDP which is the highest in the iegion. The pr.oposal to define
"fmtatt'establishment" as proposed in the Bilt is intendel to ensure thlat pr.ofits-aritaxed where
economic aqtivities take place and value is..created.

On behalf of the Departmental Committee on Finance and National Plannlng and pursuant to
ptovislons of_standing Order 199 (6), it is my pleasant privilege and honour. to pr.Isent to this House
the }b1rcrt of the Cornmittee on its consideration of the Finance BiU (NA. Bill No. ta of eoet), The
Committee is gratdul to the OIIices of the Speaker and the Clerk of the National Assembly for ttre
lgsutical and technicd suplroft accorded to il during its sittings. The Committee further iisho to
thank all stakeholders wlio submitted their commeits on the-Bill. Finally, I wish to express my
appreciation to the Honorable Membets qf the Cornmittee and the Comtnitiee Secretariat who madl
uteful contributions towards the prepar:ation and production of this report.

It is my pleastu'e to report that the.Committee has consider-ed the Finance Bill (N.A. Bill No. tB of
9o9l)and have the honour to report back to the National Assembly with the r.ecommendation that the
Bill should be approved with amefldments.

Hon. Gladys Wanga, CBS, M.p.
chairpeteorrn Departmental Committee on Finance and National planning

5
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l PREF'ACE
r.T BSTABLISHMENT OF TIIE COMMITTEE
1. The Departmental Committee on Finance & National Planning is one_of_the fifteen Departmental

Committees of the National Assembly established under Standing Order 916 whose mandates

pursuant to the Standing Order ato (6) are as follows:
a. To investigaie, inquire into, and repo$ on all matters relating to the mandate,

,n"rr"g.-.n"t, activities, adminish'ation, operations and estimates of tle assigned

ministries and dePartments;
b. To study the pr.Jgramme and policy objectives of Minish'ies and departments and the

effectiveness of their implementation;
c. To study and review all the legielation referred to it;
d. To studf, access and analyze thi relative $uccess of the Minish'ies and departments as

.""rurid by the results o6tained as compared with their stated objectives;

e. To investifrte and inquire into all matters relating to lhe lssiEed Minisa'ies and

departmen6 as they may deem necessary, and as mry be referred to them by the House;

e To vet and report b" 
"tt 

appoinbnents where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order No.9O't (Committee

on appointments);
g. To examlne treaties, agreements and conventions;

E. To make reports and"recommendations to the House as often as possible, induding
' t'ecommendation ofproposed legislation;

i. To consider reports of Commiisions and Independent Offices submitted to the House

pursuant to the provisions of Article 95.* of the C.onstitution; and

j. bo examine any questions raised by Members on a matter within its mandate.

r.e IYIANDATE OF THE COMMITTEE
9. Iu accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

consider, public finance, monetary policies, public debt, financid institutions (excluding those in

securities exchange), investrnenf *a divestiture policies, _pricing policies,- banking, insu'ancg

population..*r"ru[ poHcies including taxation and national planning and development.

s. In executing its mandate, the Committee oversees the following Government Ministries and

Departments:
' a. The National Treasury and Planning

b. State Department fol Devolution
c. The Commission on Revenue Allocation (CRA)

d. Office of the Controller of Budget
e. Salaries and Remuneration Commission (SRC)

t

PART I
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I.O COMMITTEE MEMBERSIilP
4. The Departmqntal Committee on Finance and. National Planning was rmonstituted by the House

in July, 9020 and eomprises ofthe frillowiirg Members:
Chairperson

Hon. G.ladys Wang4 CBS, MP
MP for Homabay County

ODM Partv

YiceChairperson
Hon. Isaac W. Ndii'angu, MP

MP for Rpysarnbu Constituency
Jubilee Party

Members
ODM PartyHon. Jimrny O, Angwenyi, MG[I, Mp

MP for Kitutu Chache North Constituenc;r
Iubilee Party

Hon. Ctuistopher Omulele, CBS, Mp
MP for Luanda Constituency
ODM Party

Hon. Shakeel Shabbir.Ahmed, CBS, Mp
MP for Kisumu Town Constituency
Independeirt Member

Hon. Danid Epuyo Nanoh Mp
MP for Turkaqa West Constituency
lOUee-farry

IIon. (Dr.) Christine O. Ombaka, Mp
MP for Slaya County
ODM Party

Hon. Andrew Adipo Okuome, Mp
MP for Karachuonyo Constituency
ODM Parry

Hon. David Mwalika Mboni, Mp
MP for Kitui Rrual Constituency
CCU Party

Hon. Francis Kuria Kimani, Mp
MP for Molo Constituency
Jubilee Party

Hon Joseph Maero Oyula, Mp
MP for Butula Constiiuency

Hon. Joshua Chepyegon Kandie, MP
MP for Bu'ingo Central Constituency
Jubilee Partv

-

Hou. StanleyM. Muthama, MP
MP for Lamu West Constituency
Jubilee Partv

EIon. Fxlith Vethi Nyenze, MP
MP for Kitui \Mest Constituency
\\IDM-K

Hon. Catheriae Wu'uguru, MP
MP for Laikipia County
Jubilee Partv

-

Hon. James Gichuhi Mwangi, MP
MP for Tetu Constituency
Jubilee Partv

Hon. (Profl) Mohamud Mohamed, MP
MP for Wajir South Constituency
Jubilee Partv

-

Hon. Peter Lochakapong, MP
MP for Sigor Constituency
Jubilee Partv

-

Hon. Qdicha GufuWario, MP
MP for Moyale Constituertcy
Jubilee Partv:

7
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1.4 COMI\ffTTEE SECRETARIAT
5, The Committce is facilitated by the following Members of ttre Seoetariat:

Head ofthe Secretariat
Ma. kah W. Mwaura

Senior Clerk Aesistant

lvls. Jennifer Ndeto
Principd Ifgal Counsel I

Ms. Laureen Wesonga
ClerkAeslstant II

Mo. Chrietine Ndirihr
Clcrk Assistant II

Mr'. Joeephat Motonu
FteodAnal5rot I

Mr. Chdang'a Maiyo
Research Officer II

Mr. John Njoro
Serjeant-At-Armc

Ms. Christine Maeri
Andio Offioer

8
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PART II

2 o\mRvIEW OF TIIE r.INANCE BLLL, sasl-

g.T ANALYflS OF TIIE BILL
6. The Finance Bill, 9091 sets out revenue raising measures for the national governrnent and

amends specific tax laws and other statutes for the effective collection of revenue as rdates
to the budget of Fiscal Yeat'slgt/sogs.

7. Aware of the governmen(s "Big Fo:ur Agtndd' and mitigation of the socio-economic effects
of COVID-I9, the Finance Bldl, eozt seelcs to provide a fertile ground for implementation
of amendment of statutes that will fast tlack realization of these medium-term agenda,
which is fundamental to improvinglivclihoods of the public.

8. The Bill comes at a time when the country needs broader and stronger measru'es to hdp
btrsinesses stay afloat, support households and presere employment amid the raging
COrfiD-lg Pandemic.

9. The Bill proposes amendments to the following legislations with an aim of facilitating
realisation of the budget proposals:

i. The Income Tax Act(Cap.a?o);
ii. The ValueAdded Tax Act, gOlt;
iii. The Erci$e Duty Acf eold;
iv. Tax Procedures Act, 2ot5;
v. The Miscellaneous Fees and trrvies Act, go16;

vi. The Capitd Marketp Act (C,ap. asSA);
vii. The lnsqqnce Act (Cap, a9?);
viii. The Kenya Revenue duthority Act (No. a of ros6);:
ix. The Retirernent Benefits Act (No. 9 of r99z); and
x. The Crentral Depositories Act (No. , of 9OO0).

E.Z REVIE\il Or fiIE FINANCE BILL,aO?I
lo. The'Finance Bill, 9Q91 contains (oo) clauses that seek to amend vatiorls tax laws and other

related.statutes to better operations of tle financial tector as well as enhance revenue
raising measures. The Bill proposes amendments to statutes as follows:

The Income Tax Act (Cap. 4ZO)
The Bill proposes the following amendments to the Act:

ll.Amends Sectiou e of the ITA to re-introduce definition of the term"anlrol'. Thenew
definition is more comprehensive. and in line with the proposals in the ITA. The prior.
definition of control focused on direct contlol of g50,6 ol tne capitql, unless contro[ was
differently defined in the entity's constitution.

19. Reintroduces definition of the term -Washttchtre bord' which 'is a bond issued by the' Government for the financirrg of a strategic public infrastr'ucture, facility including a road,
hospital, por! sporting facility, water and sewerage eystem, or a communication neiwork.

18. lntroduces a Country-by-C,ountry reporting (CbCR) requirement on a Kenyan
headquartered Multinational Enterprise Group (MNEG), referred to in the Bill as- an
"Ultimate Parmt E"W (UPE). The specific definition given to a UFE is "an cfiiA ilat is
tesiibnt in Karya fi, t , furfoses, is rct contrcArd bt another ntity, and orrmt or conhols a

I
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Multhational Enfcrfrise Grcu!." AUPE will be required to file returns of its financial
activities in Kenya and any other jurisdiction where it has taxable presence. The return will
be due within l9 months of the MNEGs financial reportingperiod.

trt. Deletes Section s(a) (ca) of the ITA, which brings to charge "Income acaving through a

digital mar*etphct. In ia place, the Bill proposes to introduce the following provision:
1itranu acottingfrom a busiruss canied out ooer the intmtet or an el.utronic nctunrk inthding
thrurgh a digital marketpha."

lE. Replaces definition of the term "digital ma*etphc{ appearing in Section s(S) (ba) with the

following definition: 'digitat markitplac{ means an online platform whlch enables users to
sell or provide services, goods or other property to other users.

16. Amends Section lsE (t) of the ITA and explicitly provides that Digital Service Tax (DST)
shall only be payable'by a non-resident person whose income fi'om prwision of services

derived from or accrued in Kenya through a digitd marketplace. The Bill also proposes to

delete the proviso under Section leE (1). The proviso entitles a resident person or a non-
reeident pir.on with a permanent estaLlishment in Kenya to an offset of the DST paid

against their inoome tax liability for the year.

tZ. Amends Section *r(E) which provides that benefits of a tax h'ea[ shall not be available to a
resident of the tr.eaty partnei state if 60% or more of the underlying ownership of a non-
resident is held by * individual or individuals who are not residents of the treaty partner

state. The umendmeot replaces the words an individual or individuals with a Person or
persons. The amendment will have an effect on non-resident entities based in counh'ies that
have double taxation agreements with Kenya.

18. Amends the Second Schedule to the ITA in otder to change the basis of calculating

investment allowance fiom reducing balance to straight-line. This amendment-simplifies

the computation of capital allowancei and reduces the period of recovery of capital msts.

19. Amends definition of the word"mamlfachtrl in the Second Schedule to the ITA to include

generation, transformation and distribution of dectricity-(whether.to the.natioyl gridor
iot). Cur.renfly this is limited to generation, transformation and distribution of elech'icity

tollhrough thl national grid. Th;mendment is expected to encourage more investment in

oFgrid elech'icity generation, h'ansformation and dis tribution.

90. Introduces definition of the words "ciuil uorkf in the Second Schedule to the ITA. Civil
works will include r.oads and parking areas; railway lines and related structures; water,

industrial effluent and sewerag" *orf"; communicaiions and electrical posts; pylons and

other electrical supply works; ind security walls and fencing. The delinition of civil works

will guide taxpayers on the allowances to be grante! whel they inc.ur expenditure on civil

*o116 as part;f-buildings or other investmen[ qualifying for investment allowance.

gt. Amends Paragr.aph .t(g) & 9(g) of the Ninth Schedule to align capital allowance rates on

maohinery or.-d to undertake'mining prospecting and petroleum exploration operations to

the rates provided in the Second Schedrile. The proposed rate is 5O% in the year of first use

and the rimainder at e6o|p.a. Previously, the allowance was claimable at 1o0% in the year

of first use. The amendment aligns rates in the Ninth Schedule to those provided to other

sectors in the Second Schedule and appears to be aimed at enhancing equity following

overhaul of the Second Schedule via the Tax I-aws Amendment Act,9O2O'
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g2.Increases the rate of withholding ta:< upon paym€nt of service fees to non-resident
subconh'actors operating in the octnaetive industries from 6.6960/o to ro%. This applies to
non-resident subconh'actors who do not have a Kenyan permanent establishment (PE).
Those with a PE ate r:equired to pay tax under the self-assessment regime applicable to
resident companies. This move is aimed at incrtasing tax collection fi'bm the extractive
sector since a large portion of technical serwices is nolmally subcontracted to specialist
seruice companigs.

99. Reduces the rate of withholding tax upon payment for manage.ment, training and
professional fees to non-resident s-uLcontiactons 6peratirrg iir the eiu'active eector; froin
1.2.6% to to%. The proposed arnendment aligns the rates apnlicable to Such fees and
removes the differ.en tiation.

94- Introduces a tax relief on individuals who rnake contributions to the National Hospital
Insurance Relief (NHIF). The amount ofinsurance relief to be claimed is equivdent to 16%
of the premiums paid with a cqp of KES 5,o0o per mohth. Currently, only policyholders of
edwation,life and hedth insurance enjoy an insurance relief on the premiums paid.

'e5- Expand applicability of tax rebate to employers who engag€ appr:entices to cover graduates
of technical and vocational training institutions. Currently, orrly employers who engage
ulriversity graduates as apprentices enjoy this tax rebate.

Tlre Value Added Tax (VAT) Act No. s6 of eorg
The Bill pr'olrcses the following amendments to t}e Act

96. Deletes tlre word n'registcredunder sub-section l; the exprussion "a rcgista'cdfnna' undgr
sub+ection 9 and replacing it with ( 

the pavn refaved to-in rub-section 1 is a re-gbbrd. pason
anitimd,definition of the words *bl aryyfersof under sub.section s. The amendmentialign
the treahnent of imported services as provided under Section ro with the pro.posed
arnendment of the definition under Section 9.

97. Amends Section 5 (z) of the Act to clarify that supplies made over the interr.ret or an
electronic network or through adigital markeplace arl chu'geable to VAT. The provisiorr
as cuirently wor'ded only refers to supplies made through a digital marketplace, The Bill
also amends definilion of the terrr"dirital nailctplaci'to meao "an onlia;e.phfortnwhiclt
'aubh"s wcrs to scll or frovidt,smtirast gooils ar otlw'protay to otlur usffs." Theie hae beeh an
irtcreaced focus on taxation of supplies made thr:ougir a digital marketplace and it is
expected that this will continue to be an al'ea that KRA will l&er:age on to boost revrnue
collection.

a

9s.Amends Section tz(t) by replacing the word uscdiot/ vith"Acl'. Xn addition, the BiIl
amends Section tz(*), which cur:rently pr:ohibits a registered person fiom claiming input
t3* oo the acquisition of passenger car's ol' minibuses and the repair. and maintenance
thereof including spare parts. The amendments to sub+ection + will now include leasing or
hitiog ofpaseenger cars or minibuses.

99. The Bill changes the VAT status of the exportation of taxable services fi-om zero-rated to
exempt. It dso p_rgposes c)ranges in VAT status by removing the following items ftom the
ertemption sshedule: Aiflid paper without super absortent-polymer l8og;sm/oz of tariff
irumber {,8o9,oo.oo(Pu' 79); Ablid paper without super absortent polynier Bogsm/67 of
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tariffnumber 4809.00.Oo(Par' 7+); and Plain polythene Iilm/PE of tariffnumber 8990.10.10

(85) PE white el-4ogsm/releasl paper of tu,iff number 4810.99.00, The government has

iver the years aimel at reducing the list of exempt goods and services with the aim of
increasing tax revenue from industries and other consumers.

9O. Amends the provision relating to the due date for VAT pa5rment-to allow- anyone.who-is

liable to VAt to defer payment of the VAT to the goth day of the month fol]9wing t}e
period in which the tar blcame due. The proposed amendment is aimed at aligning the
-seotion 

on the paSrruent due date with the other proposed changes relating to the definition

and t'eatment of imported services.

91. Deletes the requirement for regulations made undel the VAT Act, 2Ol9 to be tabled before

the National Assembly before iuch regulations can take effect. The proposed deletion of the

requirement to have regulations made uuder the VAT Act to be first tabled before the

National Assembly is possibly aimed at giving the Cabinet Secretary-for Nationa'l Treasury

power to introduce *d g"rett" r'egulations without going through the approval process by

Farliament. This will in effect fall under the purwiew of the Statutory lnstruments Act,

9019.

The Excise DutyAct No. 98 of r,ot6
The Bill proposes the following amendments to the Excise Duty Act:

39. Delines the term "amPound'in the Excise Duty Act (ED,{) t9-h"f the meanin8 !fi8[9d
to it in Section e of th'e Compounding of Potable Spirits Act. The Compounding of Po.table

Spirits Act defines " compoutti' to mean, " @flfiuuticdte any Jhaoar to, or to mis ary lngrd.izttt ot'

,*tnAt wiil4 spitih, bit not so as to denatu'e tlu spirK. The definition provides further

clarity on spirits which fall within the ambit of excise duty'

SS. Introduces definition of the ter.m "y'ossasiotf to mean, 'haaing ourntflS or ontmllitry ary

c&cisabh pods huhtd.ing: Haaing in 6re's pssasion any e.rcisabh B@e! Rruairyly PrrrW oot

czcisabh"goods in the acfrul possision u' custod,y of ary other ptson; Haaing atry azcisablc goods in

dnl ph; athetlur betonghrg to or occttpied. by otuself or no\for tlc1se.or ba$t of oruse$_m

ru,;rrg aty eecisable good"fo, the aseir batefit of aaother persott. Section s9(5) of the EDA

imposls a penalry olf I{BS E million on any person who has in theil possession, any

excisable goods tf,at have been manufactured contrary to provisions of the EDA or whlch

have been-removed from the place where they ought to have been charged with excise dut5r

before such duty has been charged and either paid or eeouled'

g4. Amends Section r* of the EDA to allow for offset of excise duty paid by licensed Persons

on purchase of bulk internet data against excise duty payable on resale of the internet data

to finatr consumel3. This will avoid double paSrment of excise duty on internet data and

ultimately reduce the cost of providing internet data services.

95. Re-introduces excise durty on locally manufactured sttgar confectionery of tariff he_adi1q

lzo4 at KES co.sg p"r Xg and wbiie chocolate, chocolate in blocs, slabs or bars of tariff
codes t6o6.9 r.oo, rebo.seloo and reoo.go.oo at KES 909.88 per Kg. This is Tdnly because

these confectionar.y and chocolate products are not essential commodities and the

consumers only do so as a luxury. Inclusion of these products in the excise regime will
create additional revenue stleams,
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t6,Intr'oduces excise duty, at the rate of KBS 5,ooo per Kg, on products containing nicotine or
nicotine substitutes intended for inhalation without -combustion or oral application but
exoluding medicinal products approved by the Cabinet Secr.etary responsible for health
Eatters and other manufactured tobacco and tobacco substitutes that have been
homqgenized and tecongtituted, tobacco, tobacco extr:acts and essences.

97. i{.mends definition of "otha'feef'in Part III of the First Schedule of the EDA by deleting the
words 'fea or commissions eanud ht rcspcct of a loatl'. The proposed definition of "othafee{
will read as follows; "al1tlfees, charges ir coimissions chatged byfiuncial h.stitutions rclatiig to
tlteh'liausd.actiaities, but daes not includa intanst on loanir rcimt on loan or dt! share oJprqfit
'or an insttranu prernium or franium basetd or related mmmissiotts spccifud in the btw'ance Ad or'
rcgtthtions madc tlure rotda". Cun'ently, commissions in respect pf a loan have been
exduded fiom excise duty. The proposed amendment is to remove this exclusion. This is in
order to enhance the revenue base fipm this seotor. The import of the dmendment is 'to
bring clarity on the scope of interest that is exempt fi-om ExciJe duty.

98. Amends the rate of excise duty on motorcycles frorn KES 11,608.93 per unit to r5% of the
excisable value. This amendment is moved fi'om a speci{ic rate to an ad valorem rate of
r6%.

The Tax Procedures Act No. cg of sot6 (TPA)
The Bill proposes to amend the Bill as follows:

89. Introduces the Common Reporting Standards (CRS) regime in Kenya to effect autonatic
exchange of financial accounting informatiou on tax matters. The reporting is: to be done
by all financial inptitutions resident in Kenya, including Kenyan branches of non-resident
financial iustitutions but excluding foreign branches of-Kenyan financial institutions. The

fnorti,nt will be done by way of fling returns, including'2il', where applicable, with the
Commissloner on felnrtable riccoturto. The Bill requireithe Cabinet Sderetarv to publish
Regrilations pr"rcribing tJrq common reporting staudards. This will ino.ease cdnrpliane on
tax matters regarding income and assets held abroad inJine with the current global drive
to increase trampAl'enqy for purposes of combating tax evasion amongother crimes.

ro. Extends the period taxpayers ar'e required to ntaintain tax recorde from five years to seven
yearsi o<tendg the period the Comnissioner is allowed to amend a toc return where there is
no evasion, fraud sr $,ilful neglect, from five yeal's to seven years; and extends the period
within which a taxpayer can lodge an application for amendment of a self-assessment to
seven years.

+1. ProPoses to include the Miscellaneous Fees and Levies Act, po16 and any Regulations or
other subsidiary legislation made under it within the definition oftax law under. the TpA.

*2. Clarifies that implementation of the multilateral agreements and U-eaties enter.ed into by or
on behalf of the Government of Kenya should be iffected as stipulated in such agreemints
or h'eaties. The Bill further proposes that any information obtained purouant to sirch
a$eement shall only be disclosed in accordance with the conditions specffied in sueh
agreements.

t1'3. Provideo-cluity that provisions of international tax agreement should su.persede provisions
of any other tax law (including the TPA) in relation to implementation oisuch agreements
and maintaining confidentiality.
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+rt. Imposes a requirement for digital service providels to have a Personal Identification

Number (PIN). This implies th;t all digital service providers who have income accrued in
Ken3ra, iricluding non-rlsidents will have to be registered for tax in Kenya. This will
streamline taxation of digital service providers.

Tlre Miscellaneoue Fees and Levies Act No. 99 of g,016

The Bill proposes the following amendments to the Act:

48. Introduoes Section 98 in the Miscellaneous Fees and I-evies Act that provides for
application of the provisions of Section *t of the TPA for purposes-ofi application for
r"fuod", ascertainmlnt and repaSrment of fees and levies overpaid or paid in error under the

MFI"A; and the determinatioi by the Commissioner of penalties and interests on fees that
remains unpaid. Section *T of the TPA provides for application for refund of overpaid tax
to the Commissioner of Domestic Taxes within 6 years from the date the tax was paid.

Further, Section *7 of the TPA requires the Commissioner to refund the amounts due

within a period of e years fr.om the date of application failure to which the amount due shall

attract an interest of r% per month.

,16. Reinstates the goods, which the Cabinet Secretary may determine is in the public interest,

or to promote ilvestment of a value not exceeding KES 5 billion, in 
-the 

Import Deslaration

fee (iDF) and Railway Development I-evy (RDL) exemption schedule. This will help

athact high value investment to Kenya.

The Capital Markets Act (Cap. a86A): Clause 45
rr,7. The BiII sets a gGday period 

"om*en"irrg 
on the date of filing of an PPe4 for the C"pit I

Markets Tribunal to-hear. and determinelhat appeal. Currently, the law does nst provide

for a specific period that a matter should be heard and determined. This is expected to

improve efficiency in resolving disputes by the Tribunal.

The Insurance Act (Cap. *SZ): Clauses 46 to 49
The Bill proposes to amend the Act as follows:

48. Repeals the cunent definition of the term"brcka' and replaces it with a new definition that
includes foreign reinsur.ance brokers who do not undertake insurance business or have no

place of businlss in Kenya. In effect, for=igo reinsurance brokers will now be regulated by

tle Insurance Regulatory Authority.

{9. Repeals the transitional provision that exempted, in the case of heaty insurance, an insurer,

broker, agent or other p"rron seeking to place any reinsurance ofKenya business with an

insurerl nIt r-egister-ed under the InsuiancC Act from the requirement to seek approval from

the Commissioner to the treatY.

50. Ihtroduces a new section (zrA), which will govern the administration of closed fund

business. The Section provides tire meaning of i closed fund business and Provides for the

penalties applicable should a person contravene provisions governing closed fund business.

51, Inh.oduces a prescribed annual fee to be paid by a registered insurer. This will be effective

on l'Uanuary 9099.
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The Kenya Revenue Authority (IB.A) Act, lgg6: Clause 6O
69.T\e Bill proposes the following amendmerrts to the KRA Act in order to increase the

maximurn reward to any person who provides information leading to the: Identification of
unassessed tax fi'om KES lo0,ooo to KES Soo,ooo; and recovery of unassessed taxes Ii'om
KES grooo,ooo to KES 6,000,000. This move is expected to enhance tax compliance and
increase revenue collection by enootuiging the pubtic/inforners to provide intelligence
information to the Commissioner.

The Retirement Benefits Act.(No. a of rosz): Clauses dI to 69
The Bill proposes the following amendments to the Act:

6s. Expands definition of retirement benelit sghemes to inclrrde any arrangement uhder which
persons are entitled to benefits in the form of post-retirernent medical cever, effective
l"Uanuary 9092.Tlis is in recognition of the modernization of the structure of retirement
benefits products.

5{'. Provides definition of post-retirement medical fund as follows, "ofund established within a
schcmc hto athich nnlrikttions ar.e made atdfron uhich the ms* of ntdiul b,tnsts can be tiut as
moy be detamhtcd iry accordance uith tlu mdimtfutd ru.lesq.

66. Empowers t}re Retirement Benefits Authority (tlu Authoi$r) to extend the tiriteline for
submission of audited accounts during exh'aordinary times. Currently, trustees are
ocpected to submit audited accounts within six months after the end of each financial year.

56: Inh'oduces r:egistration and r:egulation of corporate trustees that provide services to
pension schemes. The definition of corporatd trrrstee.has been pr:ovided. Corporate trustees
will be required to apply for r-egistration to the Authoriry.

The Central Depositories Act, SOOO: Clauseg 64 to 66
The Bill proposes the following amendments to the Act:

6?. Inb'oducea tle concept of beneficial and legal owner in the capital markets. This is aimed at
enhancing regulation ofinvestors in the capital markets.

59. Allows opening of an omnibus acoount by a person investing on behalf of otlrerp in the
s.ecut'ities market. .6.n omnibus account is definid 4s " an or*uai Iold by u ar+thorizcd nonhwi
at b*alf of hn or rure,bm{tcial owws or lcgal. oumer{. The amendment may have been
motivated by enacbr.rent of the Statute Law-(Miscellaneous Amendmeirts) Ait No. t9 of
9o19, which provided that every company incolporated or registered in Kinya is requh.ed
to keep two separate registers:.{. register of members; and Ai:egister o.f benilicial owners;
and coming into effect of the Companies (Beneficial Ownership*Informatiqn) Regulationo,
9090.
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PART IU

3 PTJBLIC PARTICIPATION/STAKEHOLDER CONSI.JLTATION
89. Following t11e call for memoranda from the public through the placement of adverts in tle

print mafia on Thursday, gltn Mray goet riqgq{ng_f.oi_cornurents from the.public on the

Bill and invitation of sta'keholders 
-vide 

letter REFr 
-NA/OOC/F&I.IPI9o9tltg dated god'

Ir/rlry SOQL for a stakeholder engagement retreat o-n the Bill which was hdd at the

Tridemar.k Hotel, Village Marke"t 
-fi.om 

9nd to 4,th June 9ogl, the Committee received

memoranda from the following stakeholders:
i. PKF Taxation Services Limited
ii. Ernest & Martin Associates
iii. Institute of certified Public Accountants of Kenya 0CPAK)
iv. Kenya Bankers Association (KBA)
v. Kenya Private Sector Alliance (KEPSA)
vi. KPMG Advisory Services Limited
vii. Federation ofWomen Lawyers-Kenya
viii. Retirement Benefits Authority (RBA)
ix. Insurance Regulatory Authority [RA)
x. Anjarwalla and l(hanna LLP
xi. Kenya Association ofManufacturerj (KAM)
xii. Kenla Breweries Limited (KBL)/UDJ ({enya) LiSited
xiii. Capitat Markets Authority and Nairobi Securities B*"hgg9.
xiv. Feieration of Kenya Pharlmaceutical Manufacturers (FKPM)

xv. Association of Battery Manufhcturers
xvi. Kenya Renewable Eiergy Association (KEREA), Sistema Bio and clean cooking

Association
Peb'oleum Institute of East Africa (PIEA)
Kenya Wine Agencies Limited (I(WAL)
Milistone & Garning Ltd (Sportspesa)
Kimakia Magara and Partrrers LLP
Kisoo Mutua & Associates Advocates
The East Afi-ican Tax and Governance Network (EATGN), Nation{]axPay:rs
Association (NTA), The Institute for social Accountability (TISA) And l-ax Justtce

NetworkAfrica (TJNA)
Sugar Campaign for Change (SUCAM)
Kenya Transporters Association
Westrninister Consulting
Uber BV
Sauaabil Consulting Limited
Tespok
National TaxpaYers Association
The American ihamber of Commerce in Kenya (AMCHAM)
Ashfold Consultants Limited/Abdr:lbasid & Associates

DM Associates
Ernst & Young LLP Certified Public Accountants
Royal Flora ffoUand FfH) Kenya Limited
Tatu City
Nzamba Kitonga Advocates LLP
British American Tobacco (BAT) Kenya

Fund Managers Association
United States Commercial Service

Kenya Flower Council

r6

xvlt.
xvlll.
xrx.
xx.
xril.

,cKll.

xxul.
xxlv.
xxv.
xxvl.
:rxvii.
xxvru.
xxix.
xxx.
xxxi.
xxxll.
xxxiii.
xxxiv.
xxKv.
xxxvi.

:<xxvii.
xxxvltt.
xxxix.

xl.
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xli.
xlii.

xliii.
xliv.
xlv.
xlvi.
xlvii.

xlviii.
xlix.

t.
li.

Kenya F lectricity Generating Company (KEI.IGEi.I)
Danone Nutricia
Leonardo Technologies and Services Limited
Victory Farms
Escu't Services Limited
Pricewaterho useCoopers (PWC)
RSM (Eastern Af ica) ConsultingLimited
Deloitte & Touche
Mr. Charles Wanguhu
Cocacola
Grant Thornton Taxation Services Limited

E.T PItr'TAXATION SERVICES LIMITED
PKF submitted their memorandum Refl PKffAX/NA-r/eogr /nl<m/jmdated gothMay eosl,
The proposed the following THAT-

Income Tax Act
60. Opposed to the insertion of the riew definition of the term contr.ol in section 9 of the.6,ct

because 
!.he pr.ggsal-will have a_significant impact on Tranefer- Pricing Arrangements and

as such the Bill should be amended to exclude instances that involve fi.ansactiins between
unrelated or third parties. Fiuther, if the pr:oposal is maintained, tler.e will be major
distortions in business arrangements that in [he past have been considered to be conducied
at marketprice.

Committeeis Observation
The Committee supported sotre aspects of the deftnition to the term "antrol since lack of
this definitipn contl'ibutes to base erosion and profit shifting as some Multi-National
C.ompanies thr.ough h.ansfer pricing evade taxation,

Thh is an anti-avoidance provjlon and is rxeant to safeguard revenue leakage. Deleting
the provision wil_l- r-regatg tire objective of safeguar'ding r.eienue leakage r..poo ihirh it *"i
proposed. I:n addition, there is no definition of the terrn control, TIe pieviorrs one was
d$..a:a during Iepgal of the Second Schedule by the Tax Lawq (ernendrnents) Act,909o
*hia!Ppses risk of r:evenue leakage and especiily by Multi-Natitnal compani.s tluough

. transfer pricing.

The Committee however, proposed an amendment to ensure that the Cotnrnissioner.
General undertakes an assessment before making the determination that there is price
influence between supplier and purchaser under paiagraphs rrna l.

61' The proposal for a fixed place of business should be amended because it lacks a timeline on
lo* long the flxed plaie should have existed in Kenya, The current pr:ovision in the
Income lar Act, CAP +zo pr.ovides that,a fixed place oiiusiness should have existed for a
period of o months for it to create a 'Permanent Establishment' (PE). The absence of a
specific timeline is ambiguous and will be subject to numer:ous dispuies.'

The stakeholders submitted as follows:
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Committee's Observation
Ther.e is no need of having a timeline for which a fixed place of business ought to have

exieted rrnless it is in reipect to project related activities which have timelines for

completion such as mining, exploiation, and construction among others which are

specifically provided for in the definition.

69. Clause ? proposing amendments to Section l6(9xi) of the BiU be amended to cover only

foreign loans'and slould be restricted to companies that ge Qreign controlled. The current

debtio equity ratio of g:t should be maintained and used to determine if a company that is

foreign controlted should be subject to thin capitalization provisions.

Committee's Observation
The proposed amendment seeks to adopt Earnings Before_ Interest, Taxes, Depreciation and

Amortization (EBITDA). EBIDTA aJ u me"suri of profitability 9la husiness which is the

determinant oihow *uch to an entit5r should pay. The proposal by PKF to only-include

companies that capitalised through foreign loans was not supported as it malrcs the

"gr*ptio1 
that its only local companies who are thinly capitalised 

-and 
cannot be subject

to tax avoidance. The Gmmittee has given few exceptions to this rule based on the nature

of the business.

69. They supported the amendment to Section 18B and further proposed an.amendment to

include tire threshold of gross turnover that the Multinational Enterprises-(MNEs).should

meet to comply with ti'e regulation so as to create certainQr on compliance with the

regulation.

64. They supported amendments to the znd and 9th Schedules to the Act but noted that the

propor",i ^irr"r.ur" in withholding tax rates should be droppgd T it will discot'rage

investments in the extractive indritry. Further, they proposed that the- provieion to align

deductibility of interest expense in thl extractive sector to the proposed change to Section

l6(2[i) should be dropped.

Committee's Observation
The Committee supported the proposed amendment as contained in the Bill.

Value Added Tax (VAT)
6d. The proposed to section'62(e) of the Act on the appl-og of the VAT regulations by the

NationalAssembly before gazetti"g should be deleted. This is because this would negate

the principle of s"eparation" of pooi.rr, giving the executive a fi'ee hand in making the

Regulations.

Committee's Observation
The Committee agreed on the proposal to delete the proposed amendment as contained in

the Bill as it was"seeking to remoie the role of Parliament in the scrutiny of legulations

relating to VAT.

66. Opposed part l (Exempt Supplies) of the First Schedule to the Act which include imposition

ofter on disposable syinges and other syringes. This, in their view will increase costs of

vaccination. Additionity, it.y were opposed to the intfoduction of VAT on milk

specifically prepared for'infants since thii will make it costly for a vast majority of the

public.
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Committee's Observation
The Committqe suprrorted the proposal to r.etain the disposable syringes and other
syringes under the exernpt schedule based on the reasons espoused above,

o7- They opposed the amendment to Part A (Zero rated Supplies) of ihe Second Schedule to
the Act noting that the ploposal to exempt exported taiable qervices fi.om VAT would
limit VAT refund claims by taxpayers providing services to non-r'esident perisons, thus
going against international best practices.

Committee's Observation

Jle $ove proposal seelcs to delete theproposed amendrnent on painagraph t of the Second
Schedule in the Bill. The proposed amendment in the Bill is intentted-to ietnor" ihallenges
in determination of services done in Ken5ra bry a resident Company but purported to-be
enjoyed outside Kenya thus leading to losJ of rivenue through claiming of refunds on such
transactions. However, the proposed amendment affected trirnsportation of goods
originating from Kenya to the neighbouring countries. In oi.der to retairi the
competitiveness of the transportation sector, an amendment to the Second Sqhedule is
proposed in order to provide zero rating on transportation of goods originating from
Kenya to a place outside Kenya.

68: They opposed the amendment Part C (Zero rated supplies) of the Second Schedr.rle to the
Act because the proposal would result in increase of ttre price of bread, which is consumed
b-y a majority of Kenyans who are already sh'uggling with the negative cutrent economic
slimate qs a result of the COVID-IS Pandimic. --

Cornmitteels Obgervation
The proposed amendment seeks to remove bread under the zero-rated supp)ies. This
essentially means that ordinary bread will be a vatable cornmodity and ther.e will be a
relultant?dce increase to match the VAT componeut. The Comrnitfee supported to rctain
ordinuy bread under the zero-rated supplies to ensule that its price iloes not go up.

69' The proposal to exempt from YAT transfer of assets and other tr.ansactions related to the
'hausfer of assets into real estate investment h'usts and asset backed e ecurities is welcome
because it 'ililI make it cheapa' for persons to establish Real Estate Investuent Trusts
(REITs) hupc. spuuirrg growth ur the sector.

Committee's Observation
The Committee supported the proposal.

Excise Duty Act
7o. The ploposed amendment to the First Schedule to the Act seeking to re-introduce excise

irty o-n locally manufactured sugar confectionary and white choilate in blocs, slabs or
bars should be ddeted because it will reverse 'the Governmenfs efforts to revive tle
indushy.in light of the exit of some of the players in the industry and greatly alfect the
competitiveneos of local sugar confectionery and chocolate products in thi mu*et as both
imported arrd locally manufactured producti will attract excise duty,

Cornm ittee's Observation
The Cornmittee observed that the proposal in the BiIl seeks to intr.oduce excise duty on the
locally manufactured sugar confectionery of tariff HS Code: 1?04 and Chocolites (HS
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C;ode: tB06). The Committee further observed that introduction of excise duty on locally

manufacturid itemr will affect the local manufacturers and this will go against

government agenda to promote local manufacturing. In order to cover the revenue

Ixpected to be-realised from the proposal in the Bill, the Committee agreed to revise excise

duty on imported Sugar confectionary and White chocolate of the aforementioned HS

codes to Shs. 96 per kg.

71. The proposed amendment to re-introduce excise duty on betting_at a rate of CO% on the

amount wager-ed or staked should be deleted as it will deal a huge blow to the playels in the

industry and may lead to additional companies exiting the market.

Committee's Obc ervation
The Committee observed that the proposed rate of excise on betting is high and may end

up not achieving the intended revenue as most players will opt for-international platforms-

for the bettingictivities. The Committee further observed that there are other forms of
activities undlr the Betting, Iotteries and Gaming Act that have not been subjected to

excise duty. In view of the above the Committee proposed to ap-portion the twenty percenf

excise ""io5 all betting and lottery transactions, that is betting, gaming, prize

competitions and lottery,-at seven-point five percent. As such, the new amendment will
raise up to 9O% on excise duty on alt the betting and lottery transactions against the 9O%

that was initially proposed in the Bill.

Tax Procedures Act
lg.Theproposed to sections 99 and 9r of the

ddeted noting that taxpayers would be req
Act (Clause e8 paragraPh (a) and Clause ?e) be

uired to maintain records for a longer period'

Committee's Observation
Crcm-ittee supported the proposal by PKF as increasing from five years to seven years

would amount to encouraging inefliciency.

?9. The proposed amendment under section,{,2(A) of the Act should be deleted noting_that the

exemptions should be retained since the VAT refund backlogs_will make it difficult for

businisses that would have benefitted fi'om the exemption in the first instance.

Committee's Observation
The Committee agreed with the proposal as it is in the Bill. The Committee noted that the

proposal by Ernst"and Young is io delete from the Bill the proposal to. delete Section rt'9A

(+e1of tU. TFA. The p"opoiat in the Bill seeks to remove the Commis_sioner's powers to

lxempt any supplier from application of withholding VAT (WIIVA-T). The provision is no

longer redrani going forwar:d considering that the rate_of WHVAT was reduced fi'om 6%

to {% and the act tnlt excess input tax t"srtti"g from WHVAT is refundable'

S.9 ERNEST & MARTIN ASSOCIATES

Ernest and Mar-tin Associates submitted their memorandum dated loth May 9o2l and made an

oral presentation on 9nd June,9o91, they submitted THAT-

Income Tax
7rt. Clause g be amended in definition the term"control' by deleting the words "twmly pet cetf,

and replacing with the words "twergt-fiaepatatf and adding the following proviso;
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"Tlu dfinition of conho;l shait rct allly ;r, t)u dcfnition af thc tam 'conttrdlt.of scnia in
sectiou 9' .

75. The proposed paragraph (h) be deleted and for pury)ose8 of the new definiti om of '"ottrol' in.
section ts(e)(r) (iv) be amended by deleting the words "and.htthis ntbparag'aph "contml" has

lu-neaning assigrcd to it in parug.aph sz of ths Scmnd Scheduh. For purposes of the new
definition of "afiholl in section 1g(4xa) delete the words "a antrolling'.intnest tlwrch,,ifl
cecys .offiae?a.cefitoJrthe totalircotneofthatcOnpdnJr and replace with"conhobtheamlaryt;
and fo_r Purposes of synchronizing the proposed delinition of "antrol' under prr.agrapt 1L1,
amend the +th Schedule to expand the definition offinancid institution to inciude, a persoir
Iicensed under the Centlal Bank of Kenya AcB A savings and credit co-operative society
licensed under the Sacco Societies Act No. 1* of eoo8; A perqdn lleenped under thl
Mi*ofirtance Act, No. 19 of eooo; A pergon liceneed uniur. tfre Capital Markets AcB A
'Person licensed under the Retirement Benefits Acti and A Venture Capital Enterprise.

Comrnittee's Observation
The Committee proposed arnendment to paragraph h in or.der to ensure that its upon
assessment that one can establish. a case that Constitutes conrol. The Bill as it is may be
subject to abuse and lack in objectivity in the determination of what constitutes coniiol.
The reduction of the conh'olling percentage fi'om twenQr percent to twenty five percent
wae not supported as the provision is rneant to safeguard revenue by ensuring that those
cgmpanies with the level ofcontrol ofso% are subjected to these rules in order to ensure
they comply with the arm's length principle.

76. Amend paragraph (b) under definition of ".Pninanqrt Estzlbl*hnuitf, by i,nserting the words
"one hundred and. eighg-threc dayl' immediatdy after the words "in tkat yeor oy it ane or
within tfu fi:uediag l9-modh.Iret'tod'. This: is io provide a definite period witbin which a
permanentestablishment io set in par-4graph (b),

Committeera Observation
The Proposed amendment is already addressed by the proviso to paraglqph (b) which
provides for aggregating of periods where a person splits their contricti in'different
periodq to avoid meetiug the threshold. The proposed amendment ther'efqre is not
necessary.

Clause E

77. The p-roposed definition of "d.igital nurket placl' be deleted and r.eplaeed ao followe;'(ba)
digital wrhetphce ,ncans a plafom (ircludhtg dtr. onliru or clec*oni plofu*) uhich ,,iltzt
users, buycrs, sellas, recificnts ot'podfurs to sell ar proddt, ruccioe sanices, goofu or othn pnpaty
to- ot)yr ascrs,'buycrs, sellcrs, rtipiath or prooidad .-This is because no definition is pro"idud i.,
the Finance Bill as to what ioustituies an'orlinc plafamt and this introduces signilicant
ambiguity to the digital service tax regime.

Committee's Observation
The proposal to include the word "or claholic immediately after the words 'mlhtC in,the
definition of 'digital market placC is srrpported as it will eniur.e all digital transaction$ are
captured for purposes oftaxation.
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Clause 6
28. Clause 6 be amended by inserting the following words at the end of the clause; "and', in so

fo, ^ that d{tcit has noi already Ocat aawtca'. This is to give an extent to which a deficit

may be utilized.

Committee's Observation
The proposal is not necessary since the deduction can only happen if it has not been

exhausted.

Clause 7
?9. Clause T be amended under the proposed amendment to section to(e)(i) by replacin-g the

word."thirgl' with the word"fifi1t'. ttir is because the value of so% is too low and may

discour.age-growth of busines-s, yet debt is a legitimate source of finance, thus hampering

employment.

Committee's Observation
The above proposal seeks to increase the allowable interest restriction fi'om gO% to 5O% of

the EBITDA. tt ir will dilute the effectiveness of the proposed interest restriction as it will

allow the deduction of a higher value of interest thus eroding tlrg.to base. The to% as

cyrrenfly proposed in the giil is in line with best practise and should be maintained.

In view of the above, the Committee rejected the ploposd to increase interest restriction to

50 % of the EBIDTA. The proposed will lead to base erosion'

80. The proposed section r6(exi) be amended by inserting the following paragraph; '(iii) all-

loatu means loans, ourd.t oP,'iia;nory tTadz d.cbi, oordraun ctrrant ataunts or afl! otlwform of
infubtd,russfor uthith theZmpatty is-paying afin?aiat clrarga intercsl discount ot'-franiunt! -Tlrc

proposed pi,ovision would be rendeiei iiopaable if the term "all load' is undefined.

Committee's Observation
The proposal to define the term 'all bau' is redundant since it is already defined under

Section iO 1S1 of the Act. The Committee therefore rejected ttre proposal'

81. The proposed section rO(e[ia) be amended by deleting. the words "ablu ot togetlur aith not

more' tJtir four othcr piii"i' T]ns is to ensure that financial institutions are not

disadvantaged by the clause'

Committee's Observation
The above proposal seela to delete the words 'alonc or togethcr w-ith.tot more thanfiur 

-othcr
pcrsonl. Howerer, these words are necessary as.they provide clarity-on the non-resident

i.rron r-eferred to under the definition of deemed inteiest in Section 9. In view of the above,

ih. Co*-ittee rejected the proposal to delete the words alone or together with not more

than four other persons'.

Clause 8

ee. The definition of the word "uhimate pat'ent artitTl' in item (a) be3me1d9d by deleting the

words ,,is residznt,and replacing with'the wordJ"rs ttotraidai'. This is because Section 18

relates to multinatior"l .o*puiies, thus the ultimate comPany should be non-resident' as

any resident ultimate comPany is well within KRA's ambit'
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o$. Th9 Ploposed section lSEs) be arnended by deleting the worda 'financial actioitic{ end,
replacilg with the words "business arfiiurcial aatioitirt.

e+.Tle.proposed section l8B(9) be amended by adding the words "htadditiotto i* traufa
pricing documentatiort after the words "jurisdiction;n ihi& fie group opa.ate!'.

86. Theproviso to Paragraph 9(q) of the Third Sehedule Head B be amended by replacing the
wotd'citizcn{ with the words "citiwtts or raidatt{. This is to broaden tlie scope of the
proposed provisions.

Committee's Observation

Jhe ppposed amendments to the definition of ultimate parcnt entity is not apprnpriate
gincq th9 requirement_for teportilg i9 on a resident pareni companJ .irhict hrs Lperatiorrs
in other juisdictions. In view of the above the proposal was rejeciedl

further, the proposed amendment (paragraphS6) to include tranefer pricing documentation
is not necessary as the inforrnation required will be provided in the Regulations that will
guide the opei:ation of this provision.

Yalue Added Tax (VAT)
Clause 14

86.The definition of the term"mpfly of impotudsanicc{ in paragraph (a) be amendd by
adiling the words "ot A a pcrson whottt iection .6(z) doas noi app$r atei'the words "nnt-d
rcgittetdprsorf, This is because digital serice providers are iiquired to charge VAT the
sarne a8 registered persons.

Comruittee's Obeervation
The Committee observed that the propgsal tq define tlre term,supply of imported services.
in paragraph (a) is not necesparJr sinci ttre paragraph refers to uifpiy of service$ mede in
I".lf by a pelson otrtsilrle Kenya hen-ce the person is not requirfi to register as per the
VAT Act.

Clause pO

8?. Clause be deleted be9a*g the proposal may be srrpeifluous as the Statutory Insh'ume.uto
Act maltes provision for all statutor;7 instruments to be tabled before the relevartt Houde of
Parliament within seven (?) sittingdays after publication.

Committeete Observation
The Committee agleed with-the proposal to delete ClauseSo as it was removing the r.ole of
Parliament in the scrutiny of subsidiary legislation contrary to Statutory Instru-ments AcL

Clauee gl
88.Clause 9l be amended by inserting the word.s "suhpb or hasbtg of biogas ard. bio+lurry

pfoduet'. eqtipma$ atd. afpliatccs iihang digeststt.'ihis is to-erico*.ig" r-rse of clean
e_nerg'y in rur.al areas in Kenya.

Comrrrittee's Obseivation
The Comrnittee agteed with the above proposal in support of clean energy cooking
solutions.
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Clauee 99
99. Clau,se 29 be deleted because Kenya needs to encourage Kenyans to export services, not

making exports expensive by removing ability to claim input _VAT. This may encourage

invoicilrg ttor services fi.om other 
"ounh'ies, 

leading to capital flight or make the cog1uy

unfavor.riable to investors looking to be a regional hub and exPose the country to the risk of
investors leaving to more favourable jurisdictions.

Commillss's Observation
The Committee did not support the amendment to delete Clause 99 as it will lead to

revenue. However, the Committee agreed to only make exemption of transportation sector

where it will remain zero rated supply for it to remain competitive.

Excise Duty
Clause 9,4,

90. Clause. 94 be amended by inserting the following new sub-section; "A licaucd fatoy ynda
this Aq may, in conpath.g of tlu e.rcise duty payablc in resfect of cecisable goods ruwved"frorn !
nan4faAyi7fortory duing a cabtdar nni* or suffly-of tlu scnticar dating a-calatdnr monflu

drn r; orry oii, au$ paid ii rapea of tnputs used natu4frcturer to ctcisabh goo* o-r tued to malu

eccisdbtc-sarices, bitinly to thi ettent tt*t tht su??ly or b$ortatiort u)os yyrrt! to tulu those

cuisdble goods ot rcniil'. This proposed p"ovision-shou]d be extended to the provision of
goods i.e. operate an input output system, instead of a refund systenr

Cornmittee's Observation
The proposal above seeks to extend the provision relating to relief 9n law materials to

gpods 
"od "fuo 

offset the excise duty paid on raw materials instead of U'eating it as a

iefund. This is already provided for under the cun'ent Section 14 which provides for an

offset and not 
" 

refund-as stated. In view of the above the Committee rejected the proposal.

Clause 95
91. Clause 96 be amended by deleting the proposed item (c) i.e. in Part III, in the definition of

"otlurfca{, and fur-ther delete the-words "fus or ammissiorc eam"ed iy rafect of a loatt. This
is becluse the current definition of "othifca" includes any fees, charges or commissions

charged by financial institutions relating to their.licensed activities, but does not include

interlst orr lo* or return on loan or feeJor commissions earned in respect of a loau or any

share of profit or an insurance premium or premium based or related commissions spec!figd

in ttre Insurance Act or regulahons made thereunder. Therefore, other fees do not include

interest on loan or returar Jn loan. Ifs important to note, 'fea or ommisions umcd furafed

of a loan' is a return on a loan. As such, the proposed deletion of fca ot ammisiow eamcd'

h rafect of a baf will not make such fees excisable'

Committee's Observation
The amendment as proposed in the Bill is meant to create more revenue streams and

therefore the deletion would lead to projected revenue ]oss of approximately KShs. 680

million. Fu.thermore, these are revenuts for banks and hence should be excisable.

Tax Procedures Act
99. Clause 96 of the Bill be amended by inclusion of the Betting, Lotteries and Gaming Act

under the Tax Procedures Act, for uniform procedures'

24
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Conrhittee's Observation
The Betting, Lotteries and Gaming Act. is meant for the regulation of the industry. The
Committee therefore rejected the pr.oposal.

Clause gz

99. Artrend the proposed section 6A by inserting the following new sub-section LA;'Tlu
Cabitut Sinaaty shall cause a copy of ary agt'cement madz unda, rubsection (t) to be h;4 witt out
&loy' befne the Natioral Assntbly hr aaordarcc atith tlu pvu*ions of the'Stantory Inshwmh
Act.

Committee's Observation
The above proposal is seeking to insert a new subsection GA (tA) to require the Cabinet
S5crgtaryto cause a copJ of an agreement undel Section 6A' to be hia wit[out delay before
the National Assembly as per the Statutory lnstruments Act, eots. This is 

-already

applicable since the agreement is gazetted through a legal notice that is tabled before the
Committee of Delegated Legislation within the stipulated timelines. The proposal was
therefore rejected.

94', The pioposed sub-clauses 98(a) and 98(c) Amendment of section 93 be deleted. This is
becquBe increasing the audit period to T years will make it.very cumbersome for businesses
to eff.ectively respond to queries fiom KRA.

96. The amendment proposed in clause 99 be deleted because KRA should be encouraged to
caffy out more timely and fi'equent audits, which are more helpil to the tax authority and
the tax payer.

Comrnittede Obsenation
The Cornnittee agreed to the pro1rcsal to delete proposed- sub-clauses os(a) and e8(c)and
Clause 99 based oa the iea$ons elucidated above. in view of the above ihe Connmiuee
propoeed an amendment to delete,

96: Delete clause 99 as it will hurt companies that will be in a corrtinuous credit position and
result in cash flow implicdtiqns on taxpayers given that VAT refund claim payments are a
tedious and time consuming proceps, which ls also subject to availabiliry oi funding to
KRA.

Committeefs Obsenration
The Committee observed that the above proposals by Ernest and Martin Aesociates is to
delete fium the Flnance Bill the prbposil to delete-Sectiou 42A {*A) of the TPA. The

Broposal in the BilI seeks to remove the Commis$ioner's powers to &empt any supplier
fi'om- 

-application of WHVAT. The provision is no longer' relevaiit 
-Soind 

foiwu.d
considering that the rate of WHVAT was feduced fi'om o% 6 toh atd the fact that excess
input tax resulting fi.om WTIVAT is r-eftrndable.

97. Clarxe trc be deleted because it raises concerns relatipg to the violation of a taxpayer,s
dghts especially in light of Section 80 of the Act which p'rovides that a person shall not be
subject to ,both the imposition of a penalty and the proimution of an ohence in respect of
the eame act or omission in r.elation to a iax law. Fur.ther, sgction aO(e) provides ,tliat the
KRA mtut elect betweena penalty or prosecution of an offence wha.e i iiirson commits an
act of omission that may be liable under a tax law to both the imposition ofpenalty and the
prosecution of an offence.
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Committee's Observation
The Committee agreed to the deletion of the proposed Clause {o as it will also amount to

directing the Coults on its judicial processes.

98. Clause 49 be amended by deleting and replacing it as followe; " Carrymg out bwiness oot tfiu
intcllut or an electronic rctvtoil inchtd:ing tboqgh a digital narlcetplad. Because this is more

consistent with the proposed clause I amending the lncorne Tax Act.

Committee's Observation
The C;ommittee agr-eed with the new wording for consistency since it YP align the

provisions made to-the First Schedule of the Tax Procedures Act relating to $Sitd serice
io 

"ritt 
the proposed amendments on the taxation of digital services under the income tax

and the VAT.

3.3 TNSTITUTE OF CERTIFIED PT BLIC ACCOLTNTANTS OF IGNrA (ICPAK)
ICPAK submitted their memorandum and made oral presentations on 2nd June, 9091. They

proposedTHAT-

Income Tax Act
ee. Subclause z(a) be amended by deleting paragraphs CU), (.)-, (0, G) and (h). This is because

the Bill proporur to provide 
-a ,"ry bioad ainnidon of the term control. Whereas they

agreed *itn tn. legal- delinition ofcontrol to be a person who holds at least 9o% of the

,6tiog rights in a 
-company, the economic definition is too wide and is likely to lead to

trulyindCpendent parties being considered as related.

Committee's Obsen ations
This is an anti-avoidance provision and is meant to safeguard revenue leakage. Deletilg
the deleting paragraphs (U), (.), (f), (g) and (h) will negate the objective of safeguarding

revenue te"tage ripoi whth ii;a; pioposed. The Committee proposed an amendment to

Paragraph h to give the Commissioner General power to make an assessment to any

aerling or practice in establishing what constitutes conhol.

roo. Sub-clause z(a) be amended to read ae follows in line with the international best practice;-

'gross intcrai'po;a or payblz to nouraidmt related penons jn-ryot of tht:A pcr_ccnt of
irnings b{ori intrcst^irn, depreciation and amortivatbn of tlu boyoryct in^ary financial
ycar".-Intr-oduce the following proviso to exclude financial institutions from interest

iestriction; 'This paragraph ttitl-*t o??lt to afirutuial hutihttion tluiftd utd-er tlu Foutth

Schd.uh to tlre Act".

Committee's Observations
The Committee ag-r-eed with proposal to exempt banks or financial institutions licensed

under the Bankin[ e"t and to also inc]ude ttre micro and small enterprises registered

under the Micro Ind Small Enterprises Act,ilOt} from the 9O% restriction to interest

deductibility.

ror. SuLclause 8(e) be amended to read as follows; 'All muhitwtioral artuprises shall sabmit to

tlu Commissiina. a rehntt fu^oibi"g thc grouf's finarcial actiaities in Karya, whcre ih gross

hnaoa eueeds the prcsaibea tnraUt{-ond. in all other'.jut*dictiotts uhac_the qrgup has-

ta,ublc praatce, not fatn tlrun hlelve montlu afra' tln hst dny of fie reportingfinancial yeat of
ilu group;'
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:Coirunitteeis Observationg
T}re above proposal see.ks to provide for a threshold of gross turnover:. The tlu'eshold will
be prescribed through a regulation as it yaries from one jurisdiction to.another. fn view
of the above, the Committee rejected the proposal to prescribe a threshold.

ValueAdded Tax Act
ro2. The Bill be amended by deleting paragraph gs under sub-clause 91(b) and sub-clause

ae(a). The provision proposes to introduce "erportation of tarublz scrttic* as a VAT
exempt supply. Bv categolizing exported services as VAT exempt, suppliers of such
services cannot claim input VAT as a result of making exempt supplies. Consequently,
e_uch servioe providers' cost will be high, leading to higher cost of ttreir services, making
ihem less competitive internationally. ltris witt hi.,e a negative economic impact
eepecially $ven Kenya's ICT hub/Business Pr,ocess outsourcing status.

Committee's Observations
The Committee observed that the above proposal seeks to delete the proposed
amendment on paragraph r of the Second Schedule in the Bill. The proposed amendment
in the Bill is intended to remove challenges in determination of serviies=done in Kenya by
a res-ident Company but purported to be enjoyed outside l(en5ra thus leading to loss of
revenue ttu'ough claiming of r'efunds ,on such transactions. However, the proposed
amehdment affected fl'ansportation of goods originating li"om Kenya to the neighbouring
counhies. In order to retain the competitiviness of thu b.ansportation sectorr an
amendment to the Secqnd Schedule is proposed 'in order to provide zer;o rating on
trausportation of goods originating fi'om Kenya to q place outside Kenya.

10s. Sub-cJause 92(b) bedeleted because subjecting ordinary bread to 16% VAT wll make the
product expeneive and inaccessible to many Kenyans. This altq ruris counter to the
govemmentrs Big *Agenda pillar on Food Security.

Committee-s Obs ervatione
The Cornrnittee agreed to the deletion of the proposed sub-clause 9z(b) so as to maintain
the price of ordinary br-ead eince lt's an essential commodity and iniposition of VAT at
ld% would lead to a corresponding price irrcrease.

Excise DutyAct
1o4. The proposed new paragraph *A in pu.b-clause 9d(b) be amended because the betting

Td*t"y is one of the most heavily taxgd sectors in"Itenya, Booltmaker.s pay IE% Grosi
Gaming Revenue, 30% corporation tax and in most cases, 9o% winnings tax.-

Committee's Observations
The Committee observed that the proposed rate of excise on betting is high and may end

!P n9t achieving the intended revenue as most players will opt f,.oi international platfofms
for the betting activities. The Committee furttr-er observed that the there are otlrer forms
of activities under the Betting, Lotteries and Gaming Act that have not bee..n subjectd to
excise duty. In view of the above the CommitteJ proposed to apportion the twenty
percent excise across all betting aud lottery transactioh, that is betting, gaming, prize
competitions aud lottery, at seveu-point five percent. As such, the new amendmini will
.at:.. lp to 90% on excise duty on all the betting and lottery transactions as againgt the
90% that was initially proposed in the Bill.
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tod. The proposed amendment in sub-clause 95(c) be deleted because deleting the words tba
or amnissiou eanted. in rafa;t of a loai' wili iubjeot these fees and commissions oharggd

by lenders to eOoA excise duty. This will make the loans more expensive and inaccessible

ti bonowers, especially *re ivtstUfs that are in dir.e cash flow constraints, compounded

by delayed pa5rments by both levels of government.

Committeers Observations
The amendment as proposed in t}e Bill is rneant to create more revenue sh'eams and

therefore the deletion would lead to plojected revenue loss of approximately KShs. 680

million. Furthermore, these is revenui foi the banks and hence should be occisable.

Tax Procedures Act
ro6. The amendments proposed in clauses 28 and 29 be deleted because the pr9p9s{ will

subject taxpayers to never ending tax audits. From 9016 when t.he statuG of limitation

wal reduced 
-to 

s yu"r.., a lot ofprogr..r has been made by the revenue authority to

conclude audits wiitrin reasonable'ti*". at such, the increased time period may erode the

administrative efficiency of KRA by reducing the incentive to audit taxpayers in a timely

manner.

Committee's Observations
The Committee agreed to the proposal to delete proposed subclauses cs(a) and e8(c).and

Clause 99 based 
"on the ,""ron, elueidated above. in view of the above the Committee

proposed an amendment to delete sub-clauses 28(a) and 28(c) and Clause 99.

to7. Amend clause 93 to read as follows; "IVhcre the Commissioner notifies a tatfaya'tPt 1"
afrptication fot a r{artd has bem asca'tahud in accordantu utith wbscction (s) an! applies tlu

it""a t" tnc paynitt of an outstand.ing tu iF.ryr4na atith rubsection (*)(a) 
-or 

(b), intzrat or

p'^o6o shatt ipt or"iu on the amoint d??lrg to thc payment ttlre odstatding tatfiom the
'dot tln oaerpaymntt arose',This is becar.is-e the ploposal is against the princip)es of natural

justice. Regai'dless of when KRA verifies the o.,.rp"yment, taxpayers should not be

subject to p"enalties and interest from the date the overpayment arose' The taxpayers are

not in control of when KRA will verify the overpayment and ehould therefore not be

penalized for KRA'8 ineffioiencies of verifying the overpa5rments.

Committee's Observations
The Committee proposed an amendment to provide that once the Commissioner notifies

that he is satisfied'that there is an overpayment of tax, the it is deemed to be offset

against future tax liabilities.

e.4 KEI.TYA BANKERS ASSOCTATION (I(BA)
Kenya Bankers Association submitted. a -e*oiarrdum dated sl't May-201t 9d made oral

p.eslotatinn before the Committee on 9,d June, 9091. The Association submitted THAT-

Income Tax Act
lo8. Section l6(exii of tlr" Act should be amended by including the following sub-paragraPh

(iii); .?irs'ritU" shall rct ap?U to banl* or fiantcial instihrtions liccnsed' unfur thc Banhing

)# g*k" perform 
"r, 

ir,f"i..diation rol-e through use of customer deposits to give

loans on *hich they ear.n interesL The banks pay interest on the customer deposits, with

the expens" **fiiriog over 6o% of the banklxpenses. The proposed reshiction will

severel'y i*p""i itre op"erations of banls, diluting ihe banking sector's role in economic

growth.
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Committee'o Observations
The Committee 4greed to exempt banks fi'om the provision of go% of EBIDTA interest
restriction based on the business nature ofbanking sector.

1o9. Section s of the Act shpuld be amended on the definition of management or professional
fees and royalties to include; 'managanent or profcsiotulfu" nuans-arl paynai mad.cto aay
persu4 otha' tJtan a Payntnt madz to an employa bt his mptryer, as ionsiibration for atty
rwylagrrtal Whnical, ageilE, cotbactuel, prcfessionat or cowthangr savices howancr colarlated
This slnll not iiuhdc interchange and card h:auactionfees aftiwfron cat d hanuactions, tw)nzl
bawfa', layntenh a:ttd. or ary daliag with moilq), $t uhatan ncatu.,

rlo. Include the following pt'oviso at the end of the definition of royalty; 'Inwid.ed thatrqalny
'ilrlJ not itrclu& schaw and sabsaiptionsfea paid to cardcleariag infin;i1 While car.di arl
one of many- pa5rment channels, increased taxation of this p-aymint channel has made it
vety exPensive especially because banlc have been forceilto shoulder the tax burden.
This has negatively impacted the investments by banks to increase the use of the cude as
a payment channel. Increasingly banlcs are moving to other online channels some of
which are still not compatible with global electron-ic commerce. Removal of the cards
from th9 exPosql'e to both withholding tax and VAT will align the h.eatment of card
trensactions to other payment channels and retain the commercial rationale for continued
investmqnt in card infrastructure.

Committeds Observations
The proposed amerdment in paragraph tog, I lo and r I t of the report will lead to
revenue loss. The Committee therefore rejected the proposal to the new definition of the
term managernent or professional fees and loyalties.

rr1. Paragraph !(d) of the Third Schedule to the Act should be amended by substituting
'rtiraf with the word,'tctt". The change of the withholding tax adopte.d"earlier in thE
year has made it less attractive for buslnesses to set uf'locally.-This eituation is
aggravated by the coming into force of the A,fi{ca Continental Free Trade Area which
will make it easier for contpanies to-set up in countries with favorable income tax regime
but have access ts markets across Africa..

Comnrittee's Observatione
The reduction in the rate from fifteen to ten percent will have a serious implication in
revenue.

119' A new suLsectio3 sJe)(9b) under the Act be inserted as follows; "Thefollowing saviccs
shaA ilrrt be dtaned to be digital savices u' senttccs !rcaided thwgh an cl,cctrot-tic r*rfitptooyo,
{tfisa of $wtiofi s (e) (cb): !1) onliru saticcs uhichfactlitate poymarts,lend.tug or tiadhtg of
fiaarcial, ittshzments, commod'ities orforciy erchatge-canid urt by: (i) afinaiuial hutinttion
$?ccifud utdn the Fourth Scheduh to the Act ot-a fiianciat sav;ci prol;aa- autloriud ot
a.PPyved A tfu Ccntr! lqnk of Krrlo; and (b) onlhu smtices piovidcd b1t Goommatt
irutihttioru'.The Act should specifically set out tire exemption of [he financia] institutions
from Digital seryice Tax as sit out in-the Income ra:r lbsq Regulatipns g09o in order
to avoid any misunderstanding as to the taxability of theservio"r p'roridud by the barl$.

Conimittee's Observations
The proposed amendment by KBA seeks to exclude certain digital qervicqs fi.om DST.
However, the proposed exemptions are for institutions that are- resident in Kenya, The
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Bill has proposed exclusion of resident persons fiom DST which means these inetitutions

will notbe Jubject to DST. The proposed exemption is redundant.

Value Added Tax Act
ltg. The proposed introduction of par"agraph Se under Section ?l(U) U" deleted because this

section iot odr""r export of service-s under tlle exempt supplies calegory. Delete Section

29(a) because it r.emoves the exportation of taxable supplies fi'om the zero-rated s_uPPlies

."irriory. The above changes will retain the export of serices as a zero-rated supply.

Comnittee's Observations
The Committee did not support the amendment to delete Clause 99 as it will lead to

revenue. However, the Committee agreed to only malie exemption of transportation

sector where it will remain zero ratediupply for it to remain competitive.

rr4. part I of the First Schedule to the Act be amended to read as follows; 'insttrance agtltE

brokcrage and tzittsutatuc bushtqs".Insurance cover is becoming a necessity in the country.

Chargiig of VAT on the insurance business will increase the cost of insurance. Further,

insur-ini penetration in Kenya is below 3% and any additional tax load on p-remiums

wogld stifle the gr.owth of thii sector and push the insurance firms deeper into loses due

to the low uptake ftom the PoPulace.

Committee's Observations
The Cornmittee rejected the proposal as it will negate the intended objective of reducing

the tax expenditure. This will also erode the tax base'

Excise Duty Act
r1d. The Excisebuty Act be amended by delet'ng the ploposed amendment topart III of the

Interpretation S"U"d.,te to the Act. Imposition of excise duty on $1 T{.:"tmissions
earned on loans will lead to an increase in the cost of borrowing, which is likely to affect

access to credit

Committee's Observations
The C-ommittee rejected the proposal as it will negate the intended objective of reducing

the tax expenditurl. This will also erode the tax base'

Tax Procedures Act (TPA)
r 16. The proposal to amend Section es of the TPA be deleted because it proposes to

increasing the period for record keepingfrom 5 years to- 7 years has an implication of cost

to the taxlayers. The eftect of deleting-the_proposal will reduce uncertainty for taxpayers

and encor.ir.age the KRA to better util'ize ttre investments that it has made in technology

and data analytics.

Committee's Observations
The Committee agr-eed with the proposal to delete Sub -clauses 98 (a) and.(c) as the

revenue authority'has invested in sysiems which improves the process of auditing easier.

,4.s such the proplsal to increase thi timelines for KRA to carry out tan audit from five to

seven years will conhibute to inefficiency'
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r 17. Transfer of business should be listed under Part I of the First Schedule to the Act ae an

TfPPt supply. This is to help businesses which will likely sufer the consequences of
COVID-rs and require restruoturing their busihesses in thepost-COVID period.

Committee's Observations
The Committee rejected the proposal since it yvill lead to enormous revenue loss.

3.5 KENYA PRMTE SECTOR ALLTANCE (KEPSA)
In their memorandum and oral presentation m"ae Ufoie the Committee on gnd June, 90gtr.,
KEPSA.proposed THAT-

Incone Tax A.ct
lr8. Sub-clause 2(a) be amended to read as follows; "Conholinrchtionto apasonnout htdadcs:

(i).A fornn bW;"g at lmst eo% wtittg ights in a compary, d;rcctb or iidh,utly; (ii) A loan
adoanccd, a*ituting at ,hast 70% of tJu iook aahte of'tlw-tatal otirtt o7 tt , 

^iity, 
jiron ;1 

"dlytor of the ntity ii) a sharehotda' of tlu ettity who lnlds atty slLrehoU;og iir.rdy or
indiratll; or rrr) ont associatc of ttu dh'eitor or shaieholda. of t:tu ir;oy; (A A g/ara*ifu a
pcrsurfor aryfont of indebte&uss ottstitutittT at hast zo% ;f ilu total-itdcbtcdniss oyttu ifu
fury !.a dh'ator ofthe atity; ii) a tharetwld* of tlu artity who twlds ary shareholding dirnh
or indirectly; or nq gny associate of thc dirator-or sharclnldcr of thc otity; (io) Ttrc poro io
afuint more tha* fulf of thc board of directars of thc mtig;-or ({ Thc piattm, ir.rrfu, oo
agreetunt, ta infuaue ot' direcl tlufindtcial and opa'ating policies of thc odty or the ability to
contml .the boat'd'. A provision of law has to be speiific with no provision for board
interpretatioru as the imposition of any unilateral pou,er could be subjlct to abuse.

Committee's Observations
The provision as contained is complehensive enough to cov.e.r all aspects that wotild
constitute control. The provision ii meant to addiess tax avoidaqcJ based on arm's
tgn8rh rule, The Committee has proposed an amend.ment to paragrap! of sub-clause 9 (a)
that is intended to ensure that iris upon assessment that ttri Coilmissioner General can
deem a certain dealing or practice as amounting to contr.ol.

119. Clqusej(b). be amended ts read as follows; 'PanamtEstafitishmntrcat hr;bdts; i) Af&d
thu of krsituss th*ryh which huinas is wlolty or partly artd.on and, idudzs: (a) i ptttce of
rullgctnaL a barch, an ofite, afactoty, awr*stup and.a rdht outlzl1b1 A niq in oilo, git
wll, a gurTt or arr! otha place of atractiqil or-afloitatian of uAnil ratuurca, {f i't i itr
?^xisry.: for mme tlun tenunths; Q) A annhrut, in rchtiwt-to a lrton whose busituss *
pmvidiag stomgefacilities to otha.siir @) e"fonn ?,htttation or otha'place uhne agrictltral
faratry phntation ortelahd actiaities atle-cqffied oig ii) e buitdhry ie conshttctiotr,-assm$ or
irtst:llltin fr'qiut, or atry1tpmrbory octivity coututad to a site-or lroject if it continuufir a

P1r;od of more than.I88-dnys, pooidzd tha* (a) lVlure a fcrson catr.ii on1cdvities at a-phce
tliat cotutihrtts a bailding sitc or a nshvction or-huttlhtion poject and. tluse activities arc coriid
on duing oflc or morc petiods of timc that in the agregate,-art:,ecd so-dtrys ktt dn not ucad
1&s'!gti atn P) Connected actiaitics arc canied. on at ttu sarue buiWing iite or mwtr:trdim or.
inslallaliott pujet during diff"'*t laiods of time, eoch ucading *;iy acyt, b ooe' d. motl
cttlerfiises closcly rclated to thcfirst- mationed cntap*q tlu difrnatt-p*;iat tt;* shsll be
adilcd 

1o 
the a.g&'Wte leriod of tinu d"n W whiil tlufirct-mmlioncd irt rpr*inos cdriiiil on

activitics at that building site or cowtrtation ar instarhtiot Wjccb qnd iO Tlu protrigiott. of
sentita huludhtg connilrancy saruica p'ovided by a person *iortsh anployea or otlia- pawnil
engagdfor that furposa if the |aiod ezcaeds tlu iggugau tes-aays in sty te-noith yrad
comtwncing or ading tlu ycar of fuotne cotww& (o).An hutalktion or shuhtre usedlii the
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ctfloration of ruhral,tcsouraat fioaidtd ttu etptorytign_antiruusfor a lcriod rytll to 2t-4t
i *rr; or (b) A tupad.att oi*t of a pnsoi who lwbiantly arcluda,-.Y.rfr m Plays tlu

frinc;?;l roi Loding to thc dclusiin ojonba* a,ithout matcrial modifmtion p \ fersot+^
'*hriiog the aaivifra that are of a p'Earatory or au,cili.ary clwracter 4 ^: I Tl" usc of

fuilitics"sot ty,fw the putpose i n *it or disphy of goods or maclundise bclonging to tlu
'cntcrpr*E 

fO it" r*[***tif snch of goods-or-mcrdtandise bclonghgto the atterprisc sole.ly.

for kc pwp6se of storage or diti@foitln p"rpott of processittg by arcla'aturprise; ot-(iii)
-ftu 

,nai?rtata& of o-.fized pLri i7 bwhws-*t tt frl 4 Pr?ott of purdaskg goods .ot
mnchandisg o, *tiot;ig;n|oinat;oi.fo, tht 

"tt"rp*afor 
the-futfose of canyhry on aty othn

*ti"ity or ambination of actioities".

lpO. The services are subject to gOoA withholding tax, which effectively results into profit

margin of SS.go/o at thl 37.50,6 non-resident rate of corporation tax.

Committee's Observatione
The Committee observed that the proposal will lead to loss of revenue. Thefe is no need

of having a timeline for which a fixed place of business- ought to have.existed unless it is
in respdt to project related activities which have timeline for comp_letiou l$! T minqg,

exploration, ;d construction among others which are specifically provided for in ttre
definition. Some of the proposal seeL to increase the number of days for services to

qualify as a permanent estallishment from 91 days to- 189 days' The effect of this will
pronifiit the government from taxing such services until 189 days.

l2l. Clause E(bXs) of the Bill be amended in ordgr provide a format for the proposed return be

provided b1i 11na and that it should be limited to the following: i) supplier's PIN; ii) ax
period; iii) lurrency and exchange rafe orqq ry) taxable amognti *$:) tax paylbfe' This

is for pur.pnr", oiitar-ity on the" nature of information which should be provided to the

KRA to avoid ad hoc information requests.

Committee's Observations
The Committee observed that the proposal by KEPSA is to provide format for submitting

returns. Section zr of the Tax Piocedures Act already emPowers the Commissioner to

prescribe forms for submitting tax returns or othlr inforrnation required for tax

p*pur.r. The Commissioner 
-has already prescribed the return for DST which is

currenfly submitted ttu-ough tle KRA's iTix platform. The Committee therrfore did not

support the proposal bY KEPSA.

199. Sub-clause 7(a) be amended by deleting paragraph-(i) *d substituting it as follows; "(7)

at dmount o7;itu.ot paid. ht proportion t tl" ;ht ttuf ilu highat amotnt of all loatla fiom
twtr-raidcnt ladtrs UU U *t i*porry at aty timc during the ymr ,{;:yy arcals hn tima

tlu .s.m of tlu rnn n ,o1r*o o"i tt i iswi and. poid 
"P- 

caPital of !! classy 
.of 

sharc of tlu

onfanXS or afl amou?tt of duncd inta'*t uim'e a non-residant Pdso! is in nntrol of tlu ompany

- io, iie purposc of thi subsution, tlu ceprasion'rcoanae rcsefl)cs' huhtdzr acamulated losseq,

proaifud tnai *;s"parag-aph shalt; (i) abo apply to loau- adlanad to tlu comfary by a rcn-

raidatt oo*ioi oitUitorn nidznt impaty o*'ohing.tlv yidat coryPaU,i "! (':) rct apply

aiurc ttu ampaiy * a bank or a finarcial iutiattiot licaucd utdcr thc Bat*ing .Act or

Minofinotce ict','Blsinesses in a fi'le-market economy are at the liberty-to decide how to

finance the business and the restriction on how to sh'ucture the capital of I91{ty-{oul-d
uot be go"urned Uy io,lawr. The restriction of interest exPense 1? 

39% of EBITDA is

too limi"ting to businesses and will adversely affect the financing of businesses, especially
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tt-*tTpr,, venture and private capital backed entities and capital intensive companies.
Also for low-margin businesses, go% of EBITA is a very low thr.eshold.

Committee's Observations
The Committee observed that the proposal as contained in the Bill seeks to maintain the
existing debt to equity ratio for restriition of interesds deductibility which is susceptible
to manipulation and has not been effective. The use of earnings Lefore interest, taxes,
depreciation and amortization (EBITDA) is more effective-as it is based on the
g.onflitity of a business which is the determinant of how much tax an entity should pay.

l!:a.Ut*"+quity ratio measures efficiency of business and its profitability. Furthei,
EBITDA is recognized as best practice in dealing with tax avoidanie artsing fi-om cqpital
strueture of a company. The Committee however agreed to exernpt bank or financial
institutions licensed under the Banking Act and micio and small dnterprises registered
under the Micro and Small Enterprises Lct,zoll from this interest restr.iction pro-ririorr.

198. Tlrey proposed a provision of a prescribed tur:nover ttu'eshold under Clause a of the Bill.
TNs is because multinational groups whose ultimate parcnt entities are located in Kenya
need this information for certainty on compliance witli the provision.

Committee's Obseryatiqns
T.!:..boru prgpo-sal seeks to provide for a threshold of gloss turnover. The thr.eshold
will be-ptescribed through a regulation 'as it varies fi'om 

-one jurisdiction to another. In
view of the above, the Cohmittee rejected the proposal to presC'ribe a threshold.

Value Added Tax Act
lg{'. Under sub-clause l7(b) of the Bill, they recommended that all vehicles leased irr excess of

9ne yeal' should be considered commercial vehicles for VAT Burpose$ thus .allowed
autoElatic VAT offset agarlst the output VAT generated in the mon[h of eupply. Thie is
beciitrse the amendment wi[ erode the tax. beiefits under lease, nrea4ing ifr"t l*.ring
Finance option will become more expensive.

Committeef s, Observations
The Comrnittee observed that the proposed amendment as contaiued in the BilI seels to
extetid the prohibition of claim of iuput tar< to cover cases u,here the vehieles are leased
or hired. CurleDfly, the prohibition tlndel' only c"overs instanes whelc the motor vehisle
is acquired. This amendment if enacted will aldr.sr tax leakages tluough prohlbition of
deduction of input taxes relating to hire or lease of motor vehlcles. As s"""h the claiming
of input tax on l_e1ing or hiring-of vehicles is not allowable. The Committee rejecterl.thE
proposal by KEPSA.

196. They wele opPosed^to the provisions under clause 20 noting that the proposed deletion of
sub-section e7(e)_of the Act qontravenes Section lr(l) of [re Statutory insuuments Act
which tlguiles all statutory instruments to be tatled in the National Assembly for
approval.

Committee's Obeervations

]k !:rdttee agreed with the propo$al to delete Clau,se so as it was removing t}e role
of Parliament in the scrutiny of subsidiary legislation contrary to Statutory InJtruments
Aot.
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te6. They proposed that sub-clause 2l(a)(xxiv)(tt*) of the BilI be reptu'ased to consider
Power Pur.chase Agreements (PPA) because the language as drafted only preserves tJre

VAT exemption ifthe exemption was "provided for" by the PPA. itself

Committee's Observations
The Committee observed that Power Purchase Agreements are a form of agreement

hence the preservation equally extends to them.

r2?. Sub+lause 9r(b)(s2) on the supply of exportation of taxable selvices remain as a zero-
rated supply. The supply should remain in the Second Schedule of the ITA and read as

follows; "Wlurc the folhatiry suppli*, ezcludiry hotcl auonmodatio4 rataw'ant ot'

antertainmmt savices whcre applicabQ take phce in tlu mursc of a rcgisttd. frsonb busiflas,

thq shalt be zero ratcd in acan'dante atith tfiu prcaisioru of Section 7 - 1. Tlu efurtation of
goods or taubh senticd.

Committee's Observations
The Committee observed that the proposal seeks to delete the proposed amendment on

paragraph I of the Second Schedule in the BilI. The proposed amendment jn the BiIl is
inte;dea to remove challenges in determination of services done in Kenya by a resident
Company but purported to be enjoyed outside Kenya thus leading to loss of revenue

through-claiming 
-of 

refunds on suih h'ansactions. The Comnrittee however. s-uPPorted

the zero rating oq transportation of goods originating from Kenya to the neighbouring
countries in oider to retain the competitiveness of the traneportation sector. As such the

C,ommittee proposed an amendment to the Second Schedule to provide zero rating on

transportation of goods originating from Kenya to a place outside Kenya.

E:rcise Duty Act
198. Under sub-clause 94\9),

of internet data services
administration of excise.

they proposed the exemption from exciee du-ty=on bulk purchases

fi'om a licensed operator so as to enhance efficiency and reduce

Committee's Observations
The Committee did not support the proposal to exempt fi'om excise from excise duty on

bulk purchases of internet data services from a licensed operator as t}is will erode the ta:r

base ieading to loss ofrevenue. In addition, the Bill has already proposed to allow offset

of excise duty on bulk purchases of internet data serwices.

8.6 reMG ADVISORY SERVICES LIMITED
In their memorandum dated rt June 9091, they proposed THAT -

Income Tax Act
r99. The ITA should be amended in the definition of antrol by deleting the words "trDeflbl

fa-cat" and replacing with the words 'fi.fu pa'cent' in paragrap! (u)t deleting the words
atottl ildcbtcdrusl'and replacing with the words "book oalue of tlu total assetd and also

deleting paragraphs (") (0 (g) a"a gr1. The proposed changes align the shareholding "ld
voting-ptwerl threshold'toi purposes of determining control under the Act to the

provisions in the Companies Act.

Committee's Observations
The Committee observed that tle proposal by KPMG seeks to amend the definition of
the term 'control' by increasing thi threshold for shareholding and voting to 50% and
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change the base for detelmination of level of indebtedness. Further the proposal aims to

{el*e par.agraphs (e) (0, G) and (h), The Committee rejected the proposals Ly,KPMG as
tlrey will dilute the objective of the definitioir of 'cohtrol and provide opportunities for tax
planning.

1$o. Proposed amendment to Section e(b) be amended by deleting the words "tthug-oudcll'
and replacing rvith the w.ords "oru hundred and eighty-three dqi'. This alignment to the
clause on the number of days is in conformity with international best practiie.

Committee's Observationg
The Committee agreed to retain the arinendment as it is in the Bill in order to limit
consultancy to ninety-one days.

191. Ameud sub+lausq z(a) by ddeting tle proposal to amend Section t6(4) (i) of the ^A.ct.
Untler the current COVID-r9 Pandemic, mhny businesses are struggling i6 stay afloat.
Such a proposal, which will further sh'ain cash flows for struggling businisses, may be ill
timed. The ploposal ought to be shelved until such a time as when the economy wiil start
showing signs of recovery.

Committee's Observations
The Committee obsqred that the propos.l by KPMG seeks to provide a blanket
maintenance of the existing debt to equity ratio for restriction of interest's deductibility
wh_ich is susceptible to manipulation and- has not been efiective. The use of earnings
before interest, taxes, depreciation and amortization (EBITDA) is more effective as itls
baned on the profitability of a bminess which is the determinant of how much tax an
entity should p"y, The debt-to-cquity ratio measures efficiency of bruiness and its
profitability. Further, EBITDA is rerngnized as best praotice in dealing wi,th tax
avoidance arising from capital sh'ucture of a companlr. The Committee ther.efqre rejected
the propoeal by KPMG. Flowever, the Committee supported the exemption of ffSUns
r€$etered under tlre'Micro and Small Enterprises Act fi.om thie requirement in ordei to
$tlppol't the growth of the sector. The Committee further exempted batrks or financial
institutions licensed under the Banking Act.

E:rcise Dut5r Act
189. Under sub-clause 26(b), they proposed the deletion of the proposed change to part III of

the Interpretation Schedule to the Act The proposed amendment will lead to ambiguity
on the scope of interest that,is exempt fi.om exciae dut5r.

Committee's Observations
The C,ommittee observed that the proposal by KPMG seelts to delete the proposed
alnendment on the definition of 'other fees'. This will negate the intended objective of
reducing the tax expenditur.e. This will also erode the tax base

Value Addeil Tax Act
rtt. Ddete clause gl because subjecting bread to VAT will erode the gains made by the

Govelnment in ensuring the average Kenyan ie able to put food on their table.

Cotnmittee's Observations
The Committee agleed to maintain ordinary bread under the zero rate so that the
mantifacturers alr in a position to c,laim input tax and the price of ordinary bread will not
therefore be increased. Bread is an essential commodity and thereforc should remain zero
rated good.
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194. Delete the proposed introduction of paragraph 92 under clause et(b) and subtlause

99(a). This is aimed at retaining the exporf of services as a zer(Frated supply thus

"nr*irrg 
the counhy is able to coinpete with other African countries for services exports

and retain its position as a regional hub.

Committeels Observations
The Committee noted that the proposal by KPMG seeks to delete the proposed

amendment on par.agraph r of the Second Schedule in the Bill. The proposed amendment

in the Bill intended Io remove challenges in determination of services done in Kenya by a

resident Company but purported to 6e enjoyed outside Kenya_thus leading to loss of
revenue through" claiming of refunds on- sirch transactions. However, the proposed

amendment wil-l negativet! "f""t 
transportation of goods originating from Kenya to S"

neighbouring 
"ourriri"r. 

in order to retain the cohpetitiveness of the h'anspoltation

,*io., the 6mmittee proposed the amendment to the Second Schedule to provide zero

rating'on transportation of goods originating from Kenya to a place outside Kenya. I_n

view-of the above, the propofals to delete thJproposed amendment contained in the Bill

was rejected.

196. Section S of the VAT Act be amended by inserting the following new paragraph

o(e)(aa)(i); "thc tatablz value in rapect offuet prgducx- shall eecludt ewise dily,fecs and other

,i*;'g;i the high fuel prices 
"r"-orrr,islinable 

and threaten tojeopardize tle economic

,".ol.r.ry whichls stilt facing the realities of a reduction in the disposable income of most

Kenyan's. The high fuel pric-e is therefore likely to further erode the much-needed income

apportionment and affordability of other essentid commodities.

Committee's Observations
The Committee observed that the removal of the excise duty, fees and other charges in the

taxable value of in respect of fuel products would lead to signilicant revenue loss. The

Committee therefor-e rejected the pi'oposal. In addition, fuel products ale vatable at 8 %

which is a lower rate compared to 16 % sf most goods'

196. The transfer of business as a going concern be listed under Part I of the First Schedule to

the Act. The proposed ame-ndm-ent will help businesses which will likdy suffer _the
economic 

"orrlqu'"r"es 
of Covid-rg and may therefore require to restlucturc their

businesses in the post COVID-rS period in order to remain afloaL

Committee's O bservations
The Committee observed that the exemption fi'om VAT on the transfer of business as a

going concern will have a significant impact on revenue. The Committee therefore

rejected the proposal.

137. proposal to add to part 1 of the First Schedule to the Act be inserted as follows;

"hrirarcc agenc), brckerage ard reinnrancc huitusl' Charging of VAT ?l e. insurance

business *iii n"". 
" 

n"g"Iiu. effect on access to basic insurance cover by Kenyans.

Committee's Observations
The Committee observed that the exemption fiom VAT on insurance agency, brokerage

and reinsurance business" will have a significant impact on revenue. The Committee

therefore rejected the ProPosal.
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Tax Procedures Act
198. They proposed that extensions given post COVID-IS period be exempted from the

inteiest char:ge through the addition of a proviso to section $0(6) of the Act as follows;
"Derpitc bcing grarted at u,tewiott of timc b pat a tas or, pmnission to ?ry a taa d* b
instalncnts U tlu Comm*siono, a tatpaya- shall bc liabhfor atry btc paymmt interest ariing

S'om thc oiginal datc tlu taz anas ducfor paynazt' This means many businesses continue to
struggle to pay taxes on time due to the disruptions to theif businesses, the extension of
time to pay the ta>< is a good move but the imposition of interest where an extension is
granted will put pressure on the businesses.

Committeef s Obs ervations
The Committee observed that the hbove proposal seeks to waiver. of interest on tax due
following granting of extension of time or permissioh to pay tax by instdments. The
Committee rejected this proposal due to the fact that it would haVe a huge implication on
revenue projection.

r99. Delete clause ea(a) of the Bill because it will r:educe uricertainty for taxpayers and
encou'age KRA to better utilize investments made in technology and data analytics.

Cornmittee's Observations
The Committee agreed to the deletion.

3.7 tr]EDERATION OF WOh@N LAWYERS-KENYA
l4'0. In their memorandum dated May ,ocr, FIDA-Kenya were opposed to the amendments

Proposed in clause e r of the Bill noting that it will increase the cost of living for mothers
fiom the stage of birth of childlen, notwithstanding the other maternal costs they haye to
bear.

Committee's Observations
The Committee agleed to exempt fiom YAT on all ptoducts relating to irrfanrc including
mil\ specifically prepared for infants and other not contriniqg adaed sugar or othei
sweetening matters specifically prepared for infants.

9.8 RETIREMENT BENEFITS AUTHORITY
l4l. In their.r,remorEndum, the A.uthority subrnitted that clatrse Et be deleted and replaced

with the following new provisian: "scotiute of tlu Rcth'ewnt Bcncfits Acg Isgz is amadd:
(Q in tlu dasnition of iztiremettbar$ts sdtcw' by iwcrning ttu utor* "and. huludrs a lostt
rctiranafi ndicalfund' immdiaw\ afet the wrib "or other huhvmat|,(b) b huating the

"fob.ro7 uw defirtitiou in propa' alphabetical seqturrcc- "post-retirtmett medicalfuttds' trua,ru
a.fad atablished unfur this .d,ct inb uhich anhibutions are maile and frtrt whieh costs of
medical benefits can bc mct iu acardance aith tlu ndicalfwd tuh{. Th; proposal. does not
leflect the intention of the proposed amendment by stakeholders, which was to allow for
formulation of regulations for the regietration and i'egulation of stand-alone and umbrella
post-retirement medical funds which are established within pension schemes and those
that are unregulated.

Comr"ittee Observations
The C"ammittee observed that the proposed amendment in the Bill is erroneous as it
provides that schemeo will provide a medical cover-which is an insurance pr':oduct and not
the cor'e obiective of a pension spheme. The proposal therefore does not reflect the
intention of the proposed amendment which was to allow for forinulation of Regulations
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for the registration and regulation of stand-alone and Umbrella post-retirement medical

funds eetablished within plnsion schemes and those that are currently- unregulated; In
any even! the two definitions contradict each other if thjy "t. -bt}.r sustained; The

-rorr"r of accessing the funds or the specific medical benefits can be determined in the

Regulationr; u -"ii"al cover is one of th"* The proposal by RBA was therefore

supported.

9.9 INST'RANCE REGULATORY AUTHORITY
t4,e. ln their submissions, tle Authority supported the proposed definition of "brckcy'' under

clause.tr6 as it will bring operations of foi'eign broket's within the-sco-pe oIS: Authority's

regulatory mandate hen-ceLnhance of the interests of insurers and policy holders.

frtg. Supported r-eplacement of "Hcalth Managemat Organ-izatiorl' with medical insurance

prouid.rr because it wiU enhance internal coha'ence of the lnsurance AcL

1+a. They strpported the amendment proposed in clause 48- because it-provirles the Authority

rui6 f.g"l basis to allow insurirs 
-to 

operate closed fund business. It also enhances

protecti-on for policy holders as it regula!9s 
-clo.s-ed - 

funds. They also supported the
^amendment proiosei under clause +s aslt will clariff t}rat insurers must pay annual fees'

S.1O ANJARWALLA & KHANNA LLP
In their memorandum, Refi DNG/KKNIGEN and oral presentation, tley proposed as follows:

Income Tax Act
tr$6. Amend Clause 9(a) as follows; 'corthol in rehtiott to g persott tnntfls athcta (a) the 17'1ot-t,

d.irutty or ind.h-cat5,' holds at bast tutmly-fiae pa ccnt oftlu ooting ights ht. a mmpat\l or (b) tlu
persui appoin* niie tlun haf of *e toai'a gTdircctori of 1*9 F!o!:!' ot hast otu dircctor
-* ,rtifro, mmfia-of the gioitrhry board-of,Awt p7|9t. The definition will increase the

compliance burden 6r the"affected'taxpayirs !n " 
Uid to comply yith t\ transfer pricing-

Iegislation in,Kenya for Kenyan businesses that are deemed to be unda' the control of
an-other person *[rilu in actual sense the businesses are not controlled by the relevant

parties.

Committee's Observations
The Committee obseryed that the proposed definition by a"iq*41t XIt""'LLP of
the term 'contrcl', has removed puagraphs (b), ("), (t), (0, (S) and (h)' fhe paragr-aphs

omitted in the proposed definition are-major inaicators ofthe presence of conh'ol of one

person o1ro 
"iother. 

If the proposal is accepted, it will dilute the obJective of the

delinition of control arrd provide opportunities for tax planning. The proposal by

Anjarwalla & Khanna LLP was rejected.

146. Under Clause e(b) of the Bill, they proposed that a period of six montls set out in the

current definition of permanent eslabtis[rment in the lncome Tax Act be adopted so asto

avoid a situation where a permanent establishment could be deemed to be created on the

{irst day of a foreign enterprise having a fixed place of business in Kenya'

Committee's Observations
The amend-urt ., proposed by Anjarwalla & Khann_a LLP seeks to inclease the number

of days fo. serrices^to qualify as a pernranent establishment from 9t days to r83 days'

The effect of this will pr.ohibit th. go*r.rnment from taxing such services until 18s days.

It should be noted thai the time peiiod for providing services hardly reach t88 days and
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therefore the government is likely to lose revenue on income derived in Kenya liom the
provision of those eervices.

ta?. They surported the proposal under clause 5 on accounting and paJrment of Digital

*]I.. Tax (DST). They however proposed that a format forrthe reiuin be provided by
KRA, so as to provide clarity on the natrue of infor:mation which should be provided tL
KRA to avoid ad hoc information requests.

Committee's Observations
The Committee observed that the format for filing the returns is to be prescribed under
Regulations by the Comrtrissioner General

l{'8. Amend clause 7 by insertinq lhe following new paragraph liii); 'GA this sbscaion slull
*pb fiaz a pa'son is controllcd by a ront'csidcnt person abru or iogAher uith not mac than
fo-y."tl*o;t"'sou ard ulan'c the compary is rct a bai* orfitatcial hultitutiot udn the Batthing
Acf'.Tbty capitalisation is intended to avoid flight of capital fi.om Kenyan companies by
non-residents by way ofinterest payments.

Committee's Observations
The Committee noted that the above proposal seeks to timit the application of the
interest restriction to ton-rcsidatt relatzZ pirft'a and also exclude nnancial institutions.
This wil dilute the effectiveness of the provision slnce excesg interest deductions that
elode the tarc base can also occu'between unrelated parties. The proposal was therefore

5j1!ed. On the financial institutions, the Cotnmittee,suppor[.a-tn" exemption of
banlring and financial institution as wdl as Micro Small- and Mediqm Enierpr.ises
registered under the Micro, Small and Medium Enterprices Aag due to the nature of
capitalisation.

1a9. They pr:oposed that a new provision is inserted nnder seetion r9D of the Incorne Tur
Act 0xempting from Minimum Tax, income derivod from or accrued in Kenya by
IndePendent Power Producers (IPPs) supplying electricity to the national grid under i
Fower pulchase agreement. They noted that applying minimum tax on the revenue
rg3etved by IPPs_while they ate, by law expected io enjoy tax relief arising from capital
allowances, is a claw-back to the veiy purpose of the c"pit.t allowances ," 

"L 
in".otive to

invesfqent in the energy sector,

Committeelo Observations
The exemption will lead to rev€nue loss. The proposed amendment by Anjar.walla and
Khanna was t'ejected. Minimum Tax is tu'geted on companies that pirpetually declare
losses.

Value Added Tax
They proposed the following amendment to clause t6r

160. Regtrlation rt of .the Digital Malketplace Suppty (DMS) regulations is amended by
deleting sub-sections (c), (s), (*) and (o) and-suLrtitotio! th6.efor the following ne*
P9r$f4ph below sub+ection (t); "(e) frhere tln *PPb a,ttdn Regulation s is naih in a
busi.nex-u-busiluss hzwaction, the proviioru of scctia" iog-s1 shatt appfi'..

15r. Regulation 6 of the DMS Regulations is amended: in suLsection 1(a) by deleting the
words_"a rccipi^cnt in Kenya in a bushuss-to-clstomr h'ansaction' and wbsiiniing thqr{or.the
ztnrd "at1y rccipiat in Keryd'; and in sub-section e by deleting the wordi- ,,busituss-to
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tdg. Regulation 6 of the DMS Regulations is amended by deleting the words 'busittzss'to-

outo** appearing immediately before the words "a Pnsonfrom an eQort uuntry wlw

naka d.

Committee's Observations
The Committee observed that the issuee raised above are to be covered under the Digital
Marketplace Supply regulations.

169. The amendment proposed in clause 2O should be deleted as it wiII be inconsistent with
the provisious oi the Statutory Instruments Act, 9ol9 which requires all statutory
instruments, which are made pursuant to powers granted to a Cabinet Secretary un{e1 a

written law, to be tabled in Par'liament within siven days alter the publication of the

relevant s tatutory insh'ument.
Committee's Observations
The Committee agreed with the views raised above.

td*. The amendments proposed in subclause er(b) should be deleted because suppliers of
services may have to hig de"p". into their capital to fund the tax cost relating to 

-the
restricted input VAT oo-.*poit"tion of serwices, thus discourage exportation of services

ftom Kenya.

Committee's Observations
The Committee observed that the proposal seeks to delete the proposed amendment on

paragraph r of the Second Schedule in the Bill Tle proposed amen_dmentin the BiIl is

inteided to remove challenges in determination of senices done in Keny_a by a resident

Company but purported to be enjoyed outside Kenya thus leading-to loss of revenue

thrrcugh-claiming bf refunds on su"h transactions. The C,ommittee however' supPorled

the ze-ro rating J4, tr"rrrportation of goods originating fi'om Keny.a to the neighbouring

countries in orterjto retain the competitivenesi of the transportation sector. As such the

C,ommittee proposed an amendmenl to the Second Schedule to provide zero rating on

transportation ofgoods originating fiom Kenya to a place outside Kenya.

Excise DutyAct
lEE. The amendirent pr.oposed to sub.clause 96(a) should be deleted because the additional

cost will negativeiy impact the consumption and manufacture of sugar.confectionery and

white chocJate, 
" 

*o.rl that may also discourage the local manufacturing of the_se_goods

as this propor.i will not cushion the local companies from the competition of cheaper

irnports.

Committee's Obs ervations
The Committee observed that the proposal in the Bill seels to introduce excise duty 91
the locally manufactured sugar confectionery of tariltHS Code 17011'and Chocolates (HS

Code rdoO). The Commiti=ee furtler observed that the introduction of excise duty on

locally manufactur-ed the items will affect the local manufacturers and this will. go against

gover:nment agenda to promote local manufactulers. In order to cover the revenue

Ixpected to be-realised fi.om the proposal in t!e_n-il], the Committee agreed to revise

"*lir" 
duer on imported Sugar confecfronery and White chocolate of the aforementioned

H.S codes to Shs. 95 Per kg.

customcf appear.ing immediately before the words 'a pnsonfiorn dn erprf auntry wln
maka d.
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166. They proposed re-inh'oduction of excise duty on betting at a late of co%o of the amount
wagered or staked by punters as captured under subclause z6(b) should be deleted
be*us. the move will discourage punters fi'om placing bets which riray ultimately lead to
invcstors exiting the Kenyan betting industry.

Committee's Observations
The Cammittee observed that the proposed rate of excise on betting is high and rnay end
up not achieving the intended revenue as most players will opt for" international
plaforms for the bettiug activities. The Committee further obseryed that the there are
other forms of activities under the Betting, Lotteries and Gaming Act that have not been
subjected to excise duty. In view of the above'the C,ommittee pioposed to apportion the
tu.oty peroent excise across all betting and lottery hansaotion, tthat is betting, gaming,
prize competitions and lottery, at seven-point five percent. As such, the new 

"-enamentwill raise up to 8o% on excise duty on all the betting and Iottery transactions as against
the 90% that was initially proposed in the BilI.

Tax Procedures Act
157' The proposal to increase the period within which the Commissioner may amend a tax

assessment from five ye4rs to 7 years as proposed in.sub-olause 98(a) should be deleted
becarrge the proposed ertension will makl it onerous for taxpayers'tb maintain r:ecords
and efrectively respond'to any questions relating to periods p"rth,ru yeal.s.

C.ommittee's Observation
The Copmittee agreed with the vielvs to ddete the proposed subclause 98 (a)and (c)and
Claue 99 based on the reasons explained above.

Central Depositories Act
168. A new Section soc to the C.entral Depositories Act should be inserted which is aimed at

in$uainq mechanisms to safeguar:d the confidentiality of beneficial ownership
iu&nnation; '(t) Authorkd wmbues and cattral depositrtries slall rct utc or discloa atty
infornation abmt bateficial ourrc,'s obtained. 

"rian 
scction so\ clccept (r) fwammwicatinguithtlu.ben{uial outnt aueme4, (b) i" orda. b - ntpb witi ary

rcqu.irar.u;nt of this Aq or (c) in orda to compb rtith o cotit ordcr; (e) No*ttitlatand*rywE
s{9e(t)., infonnation rclating to a bm{ukl-ottma ndy bc dbotosd A* *, wiifrdtt aint of
ilu bcnScial ouur; ad (s) Bc?ufrcial auvrshi! ;n|onnation slull not be rade qoailabh to ttu
publit.

Committee's Observation
The Committee observed that the proposal by Anjarwalla & Kha''na rLp suks to provide
for nondisclosure of beneficial ownership fhis proposal is not neoessary as tlie prior
sections have provided for instences when tlat inforrnation may be disclos.ed. Fur.ther the
Authority is guided by the Access to information Act and bata Protection Act that
provide on disclosure ofprivate information.
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s.rI KENYA ASSOCIATION OF MANLTFACTT RERS (KAM)
In their memorandum and oral presentation made on 9d June, 2o21, the Kenya Association of
Manulhcturers s ubmitted THAT-

Income Tax Act (ITA)
lE9. Clause i under th; ITA should be deleted to retain the current position of DebrF4uity

ratio of s:l as opposed to limiting the interest of Earnings Before Interest Tax,
Depreciation and Amortization (EBITDA). The proposed rate is extremely high and will
affect capital-intensive businesses euch as the manufacturing seetor.

Committee's Observation
The Committee observed that the proposal by I(AM seeks to rnaintain the existing debt
to equity ratio for restriction of interesfs deductibility which_ is .susceptible to

maniputation and has not been effective. The use of earnings beforg interest, taxes,

depr&iation and amortization (EBITDA) is more effective as it is based on the

prontaUtity of a business which is the determinant of how much tax an_en!p'should pay.

fhu d.bt-io*quity ratio measures efficiency of business and lts profitability. Furth-er,

EtsITDA is recognized as best practice in dealing with tax avoidance arising from capital

structure of a company.

160. Clause t2 be amended by inserting the following new definition of 'fatm untH:''Farm
unrk mcaufarmlnuse, hbour qr*rters, atry other imnoaabb fuiWings ntcessaryfor tlu FoPr
oleratiut ofitufarufaucs, a;pi dmil* uatzr and clutricity Wp rrytu otlur than tuchincry,

iirrdbr*li, ooZ othi unrks masaryfor the prola' operation of thcfamt. The effect of not
having a definition creates ambiguity on which investments should quali$ for this capital

deduction.

Committee's Observation
The Committee observed that the proposal by KAM ceeks to define the term farm works.

The Committee agreed to the proposal as it will guide the implementation of investment

allowance on farm work as provided in the Second Schedule.

16r. I(AM proposes that sub+Iause e(e) be amended by deleting the ryo1{s \nam{acture tr
proasingifgooff; and deleting paragraphr (b),(.),(gXi), (gxii) and (h). This is because

tne a"nnitioi ir too broad and will affect businesses operating as conhact manufacturing

and further, that the powers grven to the Commissioner of ta:c are too wide on disclosures

which counters the pioposedlefinition which seeks to provide darity on the same.

Committee's Observation
The deletion will weaken the intended objective if the term control. In order to address

any concern relating to how the Commiisioner can deem control, the Committee has

pr6posed an amendhent to paragraph fl g and h. This is so as to separate ordinary
market activities fi'om what can actually be deemed as control.

Yalue Added Tax Act
169. The proposed amendment clause 99 should be deleted because a further increase of a

ltoog-loaf of bread by approximately KSh. I will make the commodity unaffordable to

most Kenyans.

Committee's Observation
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The Conimittee agreed with the views by I{AM to continue retaining ordinary br:ead
under the second schedule for it to be a zero-rated commodity.

168. The amendments proposed in clause 9o should be deleted beaause the proposal will go
aSStnst lhe provisions of the Stattrtory Inetruments Act, corg which guar:antees citizens
an avenue for public consultation.

Committee's Obseryation
The C,ommittee agreed with the above view proposed by KAM based on the l'easons
elucidated.

16'{'. The emgndments proposed in SuLclause l? (b) should be tleleted because the propsed
deletion qeeks to retain existing provisions aliowing VAT Credit on the basis that if
acquisition or hiring of passenger calts, minibuses and repair costs is incun'ed duling the
ordinary course ofthe business.

Committee'e Observation
Tlre proposal by I{AM seeks to provide .for deductions of input tax on all t5ryes of
vehicles-leased-excess of one year. It is noted that Section'17 is very clear that input VAT
on purchase of non-commercial vehiclee is uot allowable for deductious unlese the use of
such vehicles relates to making of taxable strpplies. It then implies that VAT paid on
leasing/hiring of non-commercial vehicles is not allowable for diductions.In view of the
above, the Cornmittee rejected the above proposal by KAM as it w.ill lead to high tax
expenditure

166. Clarue 9t should be deleted because the proposal will adversely affeot the lood
pharmaceutical manufacturing sector in the corrntry .sinoe local manufacturers of
medicaments will:not be able to claim their input VAT being under the Exernpt YAT and
ao a result, the Input VAT becomes part of the manufacturht copf

Committee's Obeervation
The Committee observed t}at the proposal in the Bill is not rempving thirn from
exemption but aligning them'in the broper order as corrtained in the EAd CET, zotz.
The tariffas contained.in the current V.d.T Act u'e en'oneous while other oeased to e:rist
hence complicating the application of the same.

166. Glause c,r should be amended to include the following HS Codes qoog,go.Oq SOO3.O0.@;
and EOo4.sr.oo under the Schedule of the Act onlero rate status which have been
omitted subjecting them to 16% VAT. This is because the cost af the medicines is high
eince manufactulefs of the items are forced to charge 16% VAT resrrlting into irtcreasA
price of medicaments to the fihal consumer.

167- Part I, Section A of the Fir:st Schedule should be amended in order to intr.oduce plant and
machinery as a paragtaph under the Second schedule of the Act as zero-rated items. This
is because plant and machin-ery are critical assets that drive business production
otrrerations. The cost fot' iuch plant and machinery for manufacturers requires being at its
lowest level to ensure p:oductivity, attract more investors into the manufacturing-sector
and allow existing manufacturers to continue investing in new and high-capaciqy
equipment.
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Committee's Observations
The Committee agr.eed to introduce under the zero-rate plant and machinery.

168. A.mend Part I, Section A of the First fthedule to introduce agricultural tractors as a new

paragraph under the Second schedule of the Act as exempt items of VAT. 9o% ofJ(enyan
'frrmrE r'"r- small holder single farms and cannot afford an additional ro% as well as the

price increase attributed to divaluation of the KenyaShilling against lhlhard currencies.

by adding a VAT on the machinery, farmers will go back to Oxen and Cart and factually

manual labour cannot compete with mechanization.

Comrnittee's Observations
The Committee rejected the proposd to zero rate agricultural tractors due to the

complexities in detelrmining which tractors are specifica[y qr agricultural purposes orrly

and'therefore the propor"J *endment can be iubject to abuse. Further, it will lead to

erosion of tax base and increase tax expenditure. The revenue implication of tractors is

about Kshs. 6?O.4,million which have been factored in the fiscal fi'amework for the FY

9O9t/99 Budget.

169. They proposed to introduce"infantfoodoftariffcofu Leot.to.M under the First Schedule

to the eci. This because the fr4irirtiy of ifeatfr (MOH),'UNICEF TI yHO recomrnend

exclusive breastfeeding of infants for the first ri months of their life. However, various

situations where exclniive breastfeeding of infants is not possible or is severely restricted

due to several factors or circurnstancei, including the mother's inability to exclusively

breastfeed due to her inability to produce sufficient millc

Committee'e Observations
The Committee observed that the proposal to exempt infant food of teriff code

tgOt.lO.OO will enhance lts affordabitiiy ispeoially where children are unable to access

breast milk or it's insufficient.

rTO. Delete olause ea (a) because the proposed amendment to remove exported-services from

zero rate status tt'exempt will negatively impact manufacturers as it will increase the

cost of doing business for companies exporting due to increase in costs from support

services costs increasing from Kenya.

Committee's Observation
The Committee obse1ed that the above proposal seelis to delete the proposed

amendrnent on paragraph r of the Second Scheddl in the Bill. The proposed amendment

in the Bill is intlndei to remove challenges in determination of services done in Kenya by-

a resident Company but purported to be enjoyed outside Kenya_thus leading to loss of
revenue tfnorfi, Jf"i*iri,g of refunds on rr.h transactions. However, the ploposed

amendment 
"fi!'"t.d 

tr.ansfortation of goods originatingfrom Kenya to the neighbouring

countries. In order to ietain the competitiviness of the h'ansportation sector, an

amendment to the Second Schedule is proposed in order to provide zero rating on

transportation of goods originating from Kenya to a place outside Kenya'

Excise DutyTax Act
171. Delete clause 95 andintroduce the following new provisions as follows:

(i) In par.t I - Imported Sugar confectionary exduding East African Community

partner states of tariffheading r?.o4'@ KSh' 90 per Kg;
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.(ii) In Prt I - Importe.d White chocolate excluqting East Allican Communi.ty partna.
gtates in bloclcs, slabs or bars of tariffNos. taot.sl.oo, l8o6.E9.oo, l8o6.so.oo @
KShs. eoo per Kg.; and

(iii)Exclude East Afiican Cornmunity partner states.

179. This is to delete the proposal to levy excise duty on locally manufactur.ed sugar
confectionery of tariffHS C,ode l7o* and Chocolateq (iTS Code r-soo) and instead lev! it
on imported products fi'om countries other than EAC countries. This will be similar to
the tax incentive offered to locd automotive assembly sector where they have been
exempted while imported automotive attract excise tax.

Committee's Observation
The Committee observed that the proposal in the Bill seeks to introduce orcise duty on
thelocally manufactured sugar confectionery of tariffHS C,ode: 1704,and ChocolateslHs

Pd.: 1806). The Committee further observed that the introduction sf excise duty on
locally manufactured the items will affect the local manufacturers and this will go .g.inst
gpvernment agenda to promote local manufactu'ers. In order to cover thE re-u.nue
expected to be rralised from the proposal in the Bill, the Committee agreed to revise
gxcise duty on imported Sugar confectionary and White chocolate of the iforementioned
HS codes to Shs. 8d perkg.

l7t. Clause gd be amended ae follows; delete " KSh. d,@o ?cr k{ and replace with "KS/z: ?5T pr
{d. m. item proposed is a ne.w category of produiis which with the right fisial
franiework has the opportunity to grow, seiuring future revcnues for the Gover.nment.
The tobacco-fi'ee nicotine containing oral pouches-are a new product categoly that il only
availqble in a limited number of couitries. Witt a I(Slr" e.o bi[ion inrest"meit in the new
stat€ of the art factory to mahufacture tobacco-free nicotine-containing oral trrcuchee,
B.AT hopes to deliver KSh. 7.6 billion in export revenue from Africa,and Eeyondiver the

lext five years; realise KSh. t.a billion in import dut5r fnom raw materials and support
close to 60,000 Kenyan business withtn the value chain and oyer 80 additional direci jobs
.for Kenyans.

r74. The existing rate qf exqise on electronic cigarettes ,be deleted due to the high cost

$ecdoq local production. Delete the current rate of "KSh.. e,eta.7a fer unitlb, *rt ;aS
,fo us, in cldrttic cigarette{ and rcplace with "I(;Sll. 6 .pcr nillllitct of niathu @m"Surtridyd. The proposal is on the basii that the units aie not unifond since some may
'contain more liquitls than others.

Committee's Observation
The Committee observed that the rate as ploposed in the Bill is too high and may end up
hurting the rnanufacturers of this product. In view of the above the Co-mmittee, ieviewi
the rate from KSh. Sooo per kg to KSh. lgoo per kg. This is so as to allow the growth of
the indpstry being that it's a nelv investment and that BAT has already invested-in I new

factorl that is pt'ojected to deliver KSh. z.r billion in export r"r"nrie fipm Afi"ica and
beyon{ over the next five years; realise KSh. r.s billion in import duty flom raw
materials and support close to 5o,ooo Kenyan, business within the idue chiin and over
80 additional directjobs for Kenyant.
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Tax Procedures Act
l7E. Clause 98 be amended by deleting the words "scoenyeat'l' and replacing with the words

"fioe yca$' from the current financid year under the proposed amendments in line with
the global standards for the same.

Committee's Observation
The Committee observed that the proposal in the Bill intends to increase the timelines for
tax audit Ii.om five years to seven yeam. The Committee further the increase in timeline
will contribute to inefficiencies thereby disadvantage taxpayers. The Committee

therefore deleted the proposed amendment in the Bill.

176. Clause t9 be deleted because tle change will exacerbate the current refund situation in
the counby wher.e businesses are experiencing continued delays of settlement of VAT
refunds in the country.

Committee's Observation
The Committee obsered that the amendment seeks to delete eection {'9A which

empowers the Commissioner to exempt a supplier fi'om the requirement for.withholding
ViT where the person has demonstrated thit they are going to be in a continuous credit

position for a period of not less than 94, months. This provision was ne,cessary *h"n t9
iate of withholding VAT was at 60A. The withholding VAT rate was reduced ts 9oA

through the Finanle Act 9o19. Further, the law also clarified that zero-rated supplies

wer.e iot subject to withholding VAT. In view of the above observations the proposal to

ddete was rejected.

lZ7. Clause gg be amended by deleting the words; "from thc date of the wtiftcatiozl'. The
provisions are aimed at supporting bwinesses iucluding manufacturers to receive refunds

ior overpaid tax. However; inclGion of the words "fi"om the date of the notification"

negates ihe intended effect of ensuring refund of overpaid tax.

Committee's Observations
The Committee observed that the proposal in the Bill will complicate the lefunf Pl!5ss
for overpaid tax. The Committee therifore proposed to amend theprgpgsal in the Bill to
provide that once the Commissioner notilies that he is satisfied that there is an

overpayment of tax, it is deemed to be offset against future tax liabilities.

e.te KENYA BREWERIES LIMITED/LJDV (I(ENYA) LIIvIITED
Kenya Breweries Limited/UDV Kenya Ltd submitted a memorandum dated 2nd June, 9o91.

Th+ also made an oral presentation 
-before 

the Committee on 8d June, 909r. They submitted

THAT_

Income Tax Act
178. Clause I be amended by deleting pu'agraphs (0, (S) and (h), noting that the broad

definition of "cotthol wiU exporJbuinesses deemed to have control of celtain value

chains while in practice they either have none or the h ansaction are with completely

independent palties.

Committee's Observation
The Committee observed that the deletion of paragrapht (0, (g) and (h) win negate the

intention of dealing with to< avoidance by companies engagrng in transfer pricing. The

Committee howevJr observed that before the Commissioner General renders his or her
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oPinion that a certain dealing in either supply or sale constitutes eonmol, he or she wiU
have to do so having done a thorough assesiment

1?9. Clause 7 be amended to exclude financial institutions licensed under the Banking Act,
start-ulx, Special Purpose Vehicles (SPVs) and brr-oinesses operating in capital intensive
sectors from the EBITDA-based interest limitations. Moreover, exclude interest on
existing debt from the scope of debt whose interest would be subject to the EBITDA-
based interest limitation rule. This is because the proposed change will result in capital
flighq since investors rnay consider diverting their investments to other countries,
thereby stifling development as well as switch to equity financing, as debt financihg
could prove costly negatively impacting financial institutions

Committee's Observations
The C,ommittee agteed to exempt banks or financial inetitutions licensed under the
Banking Act and micro and small enterprises registered under the Micro and Small
Enterprises Lctr2otg and enterprises that supplies solar: power equipment to low-income
households fi'om the application of the proposed thin capitalization provision.

l8o. They proposed an amendment to paragraph t r of the Third Schedule to the Act to read
as follows; " thc rate of taa in rapect of minimum taa unda' sution t eD shall be zcm-poitt thra
?arccntof thc goss.httttotar.Insert the following new paragraph 19D(1X0, "4 ampary
dalara lossesfor morc trtan s leors euluding tlu iifact of h;gh1a?iwl imffiat;,t{. At o.s*
Minimum Tax (MT), tle government will be able to distributi that tax burden without
negatively impacting established and compliant business

Comnrittee'o Obeervation
The pr:oposed amendment to section t2D is meant to exempt the pompanies making
losses for a number ofyears from payment of Mini:murn tu(. This will negat€ the purpose
of the minimum tax which is to require all the companies/entities operating in finya
contribute to the exchequer for the provision of services by the Government and
especially isfrastructure which are used by all companies/entifies whether making losses
or pr:ofit.

ExciseDutyAct
tat. They supported the provisions under sub-clause ea(a)(iii) because the tax has expooed

Kenya td, Eesf Africa Court of Justice (EACJ) litigation, due to its contravention with
Article ta(e) of the Protocol on Establishment of the East Af ican Customs.

Committee's Observation
The Committee noted the comments but proposed 4n amendment to protect glass bottles
originating outside of the EAC member counhies. The Committee tlierefore proposed an
amendment to the proposed amendment in the Bill by ensur'.ing that glass bottles
imported from countries outside the EAC member countries are excisable. The move will
protect local manufactu'ers fi'om unfair competition by importers fi'orh countries that
already enjoy subsidies.

t8s. Section lo(1) of the Excise Duty Act be amended to read as follows; tDesfite scction S, the
Commissioner may, uith the'app.roaal of tlu C,abitut &ccrctary, @ totice fu thc Gitxfr.c, aQiwt tlu
tloift ruh oJeeiisc duY otuc eacry tun years to tdkc into aautnt atfution in acand4ttce with
theformuh tlerifd in Pafi t of thc First SchcduU'. Alcohol share of wallet has declined
from s% in 2018 to l% during COVID-IS Pandemic therefore increasing taxes is
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unlikely to lead to increase revenue for government as demonstrated by excise collection

in FY iotg/gp after a d.e% excise increaee, The decline is evidenced by the 6.4% drop in
domestic excise tax collection by Kenya Revenue Authority (KRA) in FY salg/$o.

Committee's Observation
The Committee obserwed that Section ro of the Excise Duty Act provide powers to the

C.ommissioner General to adjust the rates of excise duty on excisable goods that have a

specific rate of tax to account for inflation. The adjustrnent is meant to ensure that
Gouernment revenue from excisable goods subject to specific rate of excise duty is not

eroded. However, the Finance Act, sOcO amended Section to of the Excise Duty Act to
provide flexibility to the Commissioner General in consultation with the Cabinet

becretary, National Treasury and planning to adjust the specific excise. duty rate on

excisabli goods depending on prevailing eionomic circumstances. This therefore, does

not requirE further amendirents to the law. In view of the above, the Committee rejected

the proposal by I{BL & UDV.

189. They were opposed to the provisions under Clause 99 of the Bill seeking to amend

Secdon SS of ihe Act noting that the provision failed to expound 9n- the circumstances

under which a taxpayer may be required to appear before the Commissioner.

Committee's Observation
The proposed amendment seeks to amend Section 99 (t) O) to provide as an offence for

frilure tL honour a notice to appear before the C,ommissioner, as required.under Section

61 and other sections in the Act Currentln the cection is limiting as it only covers

instances of failure to appear as is providld under section rs(t)(9) of the AcL The

Committee rejected the pioposal by nm & UDV to expound on the circumstances under

which a taxpayer may be re(uired to appear before the Commissioner.

s.rs CAPITAL MARKETS AUTIIORITY (CMA) AND NAIROBI SECLJTTIES
EXCHANGE (NSE)

The Capital Markeis Authority and the Nairobi Securities Exclang_e thrgugh their. j_oint

-"rror"odr.m dated 9d June s6g.l and oral presentation made to the Committee on 9d June

eogr submitted TTIAT-

toa. They supported the amendment in sub-clause el(99), 1oting.9r!9" Pr?Posal will open

up tf,e vast opportunity in the Real Estate Investrnent Trust (REI|) market in Kenya, as

evidenced Uy ifre low hEtf Market Cap to GD?, at less than 0.1%, compared to more

developed mar.kets such as South Africa, at 6.9% as wdl "t {oyth 9f yw asset class,

Asset Backed Securities (ABS), thus offering investors a diversified pool of products.

Committee's Observation
The Committee noted the positive comments made by CMA alrd lSf will encourage

raising of capital through nb,tfr and Asset Backed Securities. The Committee agreed to

the proposal as it is in the Bill.

185. They supported the amendment proposed in-sub-c-lause *5-(t?) because^it is aimed at

introduoing a time limit of eo days (fiom the daJe oTling .l q: aPPe9) {or lhe hearing

and deterriination of appeals at tire bapital Markets Tribunal. The limitation is intended

to briug certainty ,-g*r.dirrg the end of litigation, improving efficiency at the Tr:ibunal

and ensuring fair administrative action.
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Committee's Observation
The Committee observed that the inn'oduction of 'timelines within which the Tribunal
wili hear appeals on the decision made by Capital Markets Authority is a positive move
as it will leaid to expeditious conclusion of appeals and this will go along in inspiring
coafidence in the stock rnarket. The Committee agreed to the propoial as it is in the Bill.

186. They supported the amendments proposed in clauses 63, 6.1, 66 and 66 nofing that under
the Central Depositories Act, 9o0o, the Bill proposes to allow beneficial owners or legal
ou,ners of shares to appoint nominees for the puposeof opening a secuities account or
an omnibus account. This is intended to allow other authorized persons to invest on
behalfofothers in the securities rnarket.

Committee's Observation'The 
Committee observed that the proposed amendment in the Bill will enhance

rqgulation of the investors in the capital markets as well as opening of omnibus account
by a person investing on behalf of others in the securities maiket. The amendments will
fiu'ther address concerns raised by international reviewers of accessibility of Kenyan
capital markets by international investors. It will.also align with the Companies Act that
requires the underlying beneficial ownership to be disclosed and provide for appointnent
of qn auttrorised nominee and the manner of operation of the omnibus account. The
Committee fil'ther observed that the proposed amendment in Clauses 6s, 64, 66 and 66
will increase penetration in the securities markeL The Committee agreed to the proposal
as it is in the Bill.

3.r4 EFJ)ERATION OF IGNYA PHARMACEUTICAL M (FI(PM)
FKPM submitted their memorandum and drade oral presentation on 8d June ioer. They
subrnitted THAT-

187. 
-they 

proposed an amendment to Clause al(a)(iv & xxiv) aimed at moving to zero rate
VAT status or a concc$sionary mte of not more than a% on medicaments. This is to
eusure that Kenya pharmacoutical manufacturers are able to lecover input VAT incurred
in business expenses iq the man . aoture of rnedicarnents resulting in a lower cost of
medicaments. The local manufacturers will be in a levd playing neld with medlcamento
that are directly imported by intereBted parties.

188. the fo-llowing HS Codes should be included as they have beep omitted henoe still under
16% VAT: 9oo9.9o.oo, goog.go.oo and goo*.gt.oe. This is bepause with rnedicines undo-
these HS Codes fa[ing VAT standard rate status of tG%, the cost of medicines inoreases
a$ manufacturers are forced to charge 16% VAT resulting into increased price of
medicaments to the final consumer. Consumers therefore have to purchase medicine, both
locally manufactured and imported at a higher price than was the Lase before.

r89, they proposed an amendment to move the following HS Codes to zero rated VAT status
or a ooncessionary rate of not more than 4% on medicaments: 3OO0.IO.OO, 9008.89.00,
800{.10.oo, 8@4:9o.oo, Eoo4.tg.oo, g@*:gg.oo, goo*.ril.oo, 9004,.4,9.00, goo*;49.0o,
t@{,.50.o0, 3oo{.90.o0. This is becatrse unrecoverable input VAT incurred on business
opei:ations increases the cost of productions and ultimately the pr,ice of medicaurents to
the final consumer. This will result into reduced salei for Kenyarr pharmaceutical
manufacturers, which will ultimately lead to laying offof employees. 

-
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Committee's Observation
The Committee noted the comments by FKPM that the proposal contained in the BiIl

makes the product Vatable was not correct since the tariff as contained in the current

VAT Act are erroneous while other ceased to exist hence complicating the application of

the same. The current proposal is not removing them fiom exemption but aligning them

in the proper order as contained in the EAC CET, 9017. The Committee agreed to the

proposal as it is in the Bill.

3.T6 ASSOCIATION OF BATTERY MANI'FACTURERS
The Association of Battery Manufacturers submitted their memorandum before the C,ommittee

on sd June, 9o21. They submitted THAT-

r9o. they were opposed to the provision under sub-clause er(xxiv)(rt9) of.the Bill and thus

proiosed aaetio" of the same. This is because exemption increases the cost of 
-locally

."nuf""t*ed solar products while making imported products cheaper, thus leading to

loss ofjobs and revenue to the Government.

Committee'e Observation
The Committee obsa-ved that the proposal by the Association of Battery Manufacturers

would lead to loss ofrevenue and cons-quently increase tax expenditure.

s.r6 KENyA RENEWABLE ENERGY ASSOCIATION (KEREA), SISTEMA BIO AND

CLEAN COOIUNG ASSOCIATION
191. In their joint memorandum, KEREA, SISTEMA and Cleaning Cooking Association

proposed"inclusion of the following new clause immediately after paragraph tSS;

(i) .tc*. ta.Dabh goods locaily furchased or imported by nan4faaurrs or importa's oJ

,hon iukirrgitotrsfor d.icct ond. erchuive usc in. tlu assembf, mamlfatnre or repait

of clcan ook stoaa;
(;i) lss. staaa, ,.dnges, &.atu, gas aokels, :bbT cookcrs, batbequs, bra.sifis, gas-ring,

phtc un nurs irrd ti*;lo, ion-ctectric domatic ap|lbrces, and.|arts thmof, or hot ot-
-tta i7 taiff numbers 7391.11.00, 7591.1gOO, 7521.52.@' 7321.83.OO atd

7391.90.OO.;

(iiil t s o. Pre-fabricabd biogas digesters;

(tu) tsz. Bbgas;'@i 
t s a . t cai;ng oY biogas producing cquipry'$ 3ild -' 

(oi) t s s Su ta;iw\te 7a a biyztter for hous clnld. and conmcr cial tu c' .

t9t. This is to reduce the cost of clean cooking products. The proposed clauses will fast track

Kenya,s international commitments on ieiuction of carbon emissions and Sustainable

Devllopment Goal (SDG) ? which focuses on a concerted_global effort to ensure access

to affordable, reliabli, susiainable and modern energy for all.

Committeds Observation
The Committee observed that items listed in (i), (iii), (iv) an$ (vi)are.essentid source of

clean cooki"g roi"aio"s mainly by the low-income iarners. Introduction of VAT on the

items has reluced access to clean cooking solutions especially among_low.income earners'

This couplea *itn the ban on logging hls ylde it worse for thern In view of the above

the Committee agreed to put tfrisp'ecified items.(i),(ir!,(r).*l1:) under the First

Schedule of the Vlq.T Act, 
'eors. 

This will make them affordable. With regards to items

Rqort of thc Departnanttl Comzrlttee on Flnancc end Nttlona! Phnntng on thc anrldcntlon of rte Flntnce Elll' tdr
60



lirted in (if), the Committee obsa:ved that the items are used by the upper and middle
class segment of tlie.societ_y and therefore they should be vaiable io as to protect the low-
rncome ealners and in the long run reduce the tuc expenditur:e, '

r9c' They proposed inolusion of the following new paragraphs immediately after paragr.aph eo
T ProPer seqLrence; :zt..tlu suPPA of darahred cthawl of tariff nutnber ziaZ.eo.oo lfor
lrourelrold moking a1d, heathry); and zz.-dauturcd bioitharul if taifrwmbo eeol.go.od.ihe
Government of Kenya's stated pgli"y (via Ministry of Enerfrl) ir to ensur.e universal
access to clean cooking.solutions by 2Ci98. Rolling out atrordabli clean cooking solution
like bioethanol is also ikey measu.e in achieving ai least 8 of the uN sDGs.

Committee's Observation
The Committee observed that denatured ethanol and denatured bioethanol are essential
source of clean cooking solutions mainly by the low income eal.ners. Inh.oduction ofVAT
on the items has reduced access tp clean ctoking solutions especially among low income
earner& The Committee agreed to put the supply of denaturid ethanol ofiar-if number
29o7..2o;@ (for household cooking and heating); and 9,e. denatured bioethanol of tu.iff
number 2907.9o.oo'. First Scheduli of the VAT-ficg eo19. This will make it affordable.

E.r7 PETROLEUM INSTITUTE OF EAST ATRICA (prEA)
The Petroleum Institute of East Aftica submitted ttreir memor"r,du, R€fi PIEA/ADMIN 9?B.
They also made oral presentation before the Committee on s'.1 i;;,;ogilih.y submittedT}IAT_

Income Tax Act
l9!. They proposed a provision uhder Section II Par.t V of the Act that the investment

deductions for petroleum-al{ gas stdrage facilities be a,mended to include: (a) petroleum
distribution facililier; and (b) iooeo capltd allowance in tne firet year of r.tie. This ig to
s-upPo.t new LPG investments which are oritical for meeting CbX poticy particularly
that of Ttr18 LPG the. primary cooking fuel by eogs and"m.ki"d it iccessible and
cheaper than it currontly is.

Committee's Observation
The Committee observed that the 1oo! capital allowance will lead to significant
reduction ofrevenue hence diotorting the fiscal 

-framework 
for the.2ezt lsc finanl;iJ t;.

Value Added Tax
194', They proposed the deletion of the proviso on the rrcinstatement of 16% VAT on

Liquefied Peh-oleum Gas (LpG) because imposing VAT on LpG will adversely impact
Kenya's aspired socio<conomic transfor*"tion cJnsidering the positive impact of ipC
on human health, environment conservation, local manufaciurjng and food security.

Committee'e Observation
The Committee obserwed that the removal of VAT on LPG wiil lead to slgnificant
reduction ofrevenue hence distortingthe fiscal ftamework for the gog.t/ggfinaniial year-.

Exoise DutyAct
196' They pro-posed a reduction of excise duty on imported LPG appliances/cylinders from

E6% to 5%, with gradual annual increasei as the l-ocal, techni..t i"a produition capacity
glgws so that_ logal manufacturing is promoted and protected even as the cost of
coriversion to LPG is managed ar appr.opriate. This is because of the Governmenfs
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conunitnent made during the Global Clean Cooking Forum (CCF) where the

Government pledged to achieve universal access to clean cooking by 9098. In adrlition, in
order to expand 

-usage of LPG especially in the peri-urban and rural areas then its
imperative tlat the conversion costs are kept as low as possible-these being the costs for
thi fir:st-time LPG user which are related to the LPG cylinder, cooking stove and

accessories such as the hose and regulator. The local manufacturing technical and

production capacity was work in progriss and indeed in 9o9o the'KEBS raieed a red flag

on the below-staniard quality oi cei'tain batches of cylinders. In order to ensure that
brand owDers have a fallbaek and flexibility plan in meeting consurner demand of LPG
in safe cylinders PIEA proposed that the Excise Duty that lvas imposed'_* E6% from Nil
in eOr9-be reduced to SoA and gradually increased as the local technical and production

capacity grows so that local manufacturing is promoted and protected even as the cost of
oonvereion to LPG is managed as appropriate

Committee's Observation
The Committee observed the 95 % excise duty on imported LPG appliances/cylinders is

meant to encourage local manufacturing. In view of that, the Committee reigcted the

proposal to reduci excise duty to 3O% as this will create competition against locd
manufacturers. In addition, thi Committee recommended that in order to support local

mantrfacturing of LPG appliances/cylinders, there was need to inhoduce appropr:iate

incentives related to production.

196. They proposed that import duty for S8lI.9I.OO additives for lubricating oils: containing

petrltiuni oils or oils obtained from bituminous minerals should be reviewed from to% to

b% and the import duty for 38rl.99.oo Other (Proposal to chang_ecuyeltdesoiption
from"othey'' to additiver for lobri""ting oils: containing slmthetic oils) should be leduced

to o%. This will have a favorable impact on lubricant prices for consuming sectoro.

r9Z. They proposed Common External Tariff (CET) split to provide for coolants at 960/o-

97t1.Lg.56non-lubricatingoils (cutting oils, coolants, anti-rus! brake fluids and

similar oils) in order to sulport'and build locd manufacturing and export all over Af ica

in favor of imports which is creating a loss of foreign exchange'

Committee's Observation
The Committee observed that the proposal to exempt additives for lubricating oils from

import duty will lead to significant reduction in revenue.

3.r8 reNYA WrNE AGENCIES LIMITED (Kw/{L)
198. In their memorandum dated 916 May aOQl, they proposed an amendment to sub-clause

eS(a)(iv) by deleting the expression "sirs. tsa.sapa'litr{ appearing.agSftjh. description-

wiirdd including milinea *irrur and other atcoholic beverages obtained]y fermentation of
fruits and rob-rtituting thereof with the rate of "sfu. ,t89 pn litrC'. This is because

reduction of excise tax will help to nurture the wine industry thus leading to more

investors investing in local graPe farming initiatives.

Committee's Observation
The Committee observed that the proposd to reduce excise duty on wines including

fortified wines and other alcoholic beverages by KSh. 9.3tt Per lihe. The Committee

noted that the proposed reduction will lead to revenue loss and thereby distort the

9o9l/99 fiscal year revenue tu'gets.
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199" They proposed retentio.n of sub-clause er(a)(iii).
promote the tpirjit of East Affican Community by
glass manufacturere situated within the EAC.

This is because the .arnendment will
rernoving barriets to trade for other

Committee's Observation
The Committee observed that the proposed amendment as it is in the Bill s,eeks remove

Aqse on imported glass bottles (other than for packaging pharyaceutical products).
This is in.line with the ruling at the East Afriian C,ouri of Justice that Aited that
introduction of excise on imported bottle was non-tariff trade barrier. In onder to
safeguard revenue arising fi'om the importation of glass bottle, the Committee agreed to
protect glaso coming fi'om within the EAC but to continue imposing excise coming fi'orn
other countries that are not in the EAC. The move is 

- 
meant to promotJ locsl

manufrcturers of glass bottles. In view of the aboye, the Committee proposed au
qmendment as contained in the schedule pf Committee's proposed amendment

S.I9 MILBSTONE AND GAMING LIMITED (SPORTPESA)
9oo. In their memorandum, they wel'e opposed to the provision under sub-clause 96(b) which

proposed introduction of excise duty on betting, computed as gooA of the amount staked.
This they noted was contrary to sectiqn s of thI Excise Duty Act which provides that the
excisable value of excisable services shall be "...thefec, ommiision, or chatgc fayabtefa' the
scruiccs, or opm fiut.ket aahtt of tlu senticel'.

Committee's Observation
The Committee observed that the proposed rate of occise on betting is high and may end

1p not achieving the intended revenue as most pleyers will opt for international
platforms for the betting activities. The Committee furdrer observed, that the thqre are
other forms of activitiee under the Betting, Lotteries and Gaming .A.ct ttrat hlve not been
subjected to excise duty. In view of the ibove the Comnrittee pr:oposed to apportion the
tw-enty percent excise across all betting aud trottery h'ansaction, that is b"ttirs gaming,
prize competitions and lottery, at seven-point five percent. As such, the new amend.ment
yill raise up to 3O% on excise duty on all the betting and lottery transactions as against
the 90g6 that was initially proposed in the Bill.

E.2O KII\{AKIA MAGARA AND PARTI{EBS LLP
9ol. [n theirmemorandum, Ref I(MP/LEG/BD-I/902r theyproposed amendment of section

6e(e)(b) of the Stamp Duty Act (Cap *80) by inserting the words 'or a rcgistcredJamily
lnarf, after the word "e$ablishzd'.

2O2. Amend Section ll7(l)(h) of the Stamp Duty Act (Cap. aao) by inserting the words
"rcgisterdfamily trust in between the words ",odicil' 

'and, 
"ot'. This is to privent double

taxation of stamp duty in the transfer of title in immovable property into a family truot
since the propa'ty would have already been paid stamp auty wtren acquiring thi sune
properties.

Committee's Obsenration
The Committee observed that the new proposed amendment is as a consequence to the
proposed changes Trustees (Perpetual Suc0ession) Act and the Perpetuities and
Accumulations Act in order to allow for family trusis. The proposed amindment is to
provide the family trust income be deemed as lncome under the Income Tax Act. The
proposal seels to also exempt certain family h'ansactions fi'om stamp duty in order to
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avoid double axation. The Committee agreed to the proposed amendment as proposed

by Kimakia Magara and Partners LLP.

g.9T KISOO MUTUA & ASSOCIATE ADVOCATBS
Kisoo Mutua &.A.ssociates Advocates submitted a memorandum Refi KM/oA/eo9r. They also

made an oral presentation before the Committee on 8d June 9o9r. They submitted THAT-

Income Tax Act
gos. Section rr(s)(c) of ITd. be amended by inserting the following suLsec-tion (c);.'rz fu yt

of a regista'ed'.fo*;b hus\ sub-sation (s) shall onl! af?U b, any amlunt that it P?;d out of tlu
i*tt ;rr**" oi Itt*y oY ary bn{tciary and is used ezdusiaely for tlu putposc of c&rcation or

mcdial treatmetg early-aduithooi housing or aryt dtemd incomc, to ary batSciary,for any otlur

IruNse, afiir,h is ailectioely aboae Tan. iillion Kcrto shillirys in tlu_year o,{fu* ot atry otlut'*i 
o*ouot as tlu omnissiona'may pracribe.fron timc to timc and. at such rate as Prcscribed in

faragralh 5 of tlu third scluduh or isfurther amcndtd by the onmissionnfron tine to titttl.
ihis-is-to criate toc incentives thafencourage Kenyans to save and accumulate income' 
for the benefit of their families for the purposes of education, accessing medical treatrnent

and seouring early adult housing.

9Ort. Section eS(Z)(b[Income settled on children) be arnended in the definition of 'Scttlettwf ,

by inserting ihe words "througfi a rcgistncdfamily tttrst of in between tlre words "dssct{

aad"rcsultiig!. The section *ill allow a f"-ily trust, as a separate legal entity to make its
own aocounts on taxes.

9OE, Section e6(E) - (Income from certain settlements deemed to be incorne of Settlor) be_

amended in ihe definition of "9eftlemenl', by inserting the words "otlur tlun a registred.

familyrnaf' in between the words "hilst' and"covcnanf,. This will allow a family trust, as a

separate legd entity to make its own accounts on taxes.

906. A new paragr.aph sO(g) in the First Schedule, Part I be inserted to avoid double taxation

of investmu"t"l U"i"i transferred into a family h'ust, from capitd gains tax; "Pr_o?Iy

(huluding inveshnant tt*r*) which is traufat'ed or soldfor tlu purfoscfor tran$ering tlu title

or procce.ds into a registacdfamily aust.

go7. L new paragraph sz in the Filst Schedule, Part I be incorpot*t9q as follows - '(l tt"
itrcone ina i, pi;ncipal srm of a rcgista'edfo*;ly tru.st targcting muhipl.e 

-gncrations, @ lry
capital gahu iu rtt"UrW to tfie tran{er ofhth of imtooabl, !*?*.U to.frT? Dzst'. This is

aimed al avoiding doub-le taxation 6y eiempting the transfer or immovable property from

capitd gains.

gog. A new paragraph sfib) of the Third Schedule be inserted as follows- "in rcsfect to

disbutsetttcttt ifiazewa;ncomc to bmefuiat*s undcr Srtion t t(s)(c), standard orpotah tat ratt

oftlu gross aiouttpaid'. This wil [elp to generate go\rernment revenue through taxation

df dee-med income' dish.ibuted to beneficiaries, by taxing at the standard corporate tax

rate.

Committee's Observation
The Committee observed that the new proposed amendment is as a consequence of the

proposed changes to the Trustees (Perpetual Succession)-Act and the Perpetuities and

iccumulations-Act in order to allow for family trusts. The proposed amendment is to
provide the family trust income be deemed as income under the Income Tax Act. The
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proposal seeks to also ocempt certain
avoid.double taxation. The Committee

transactions ftom stamp du$r in order to
to the above proposals.

s.ei TIIE EAST AFRICAN TAX AND GO\TERNANCE NET\MORr( (EATGN),
NATIO,NAL TAXPAYEBS ASSOCTATION (NTA), THE INSTITUTE FOR
socIAL ACCOLTNTABILITY (TrSA) AND TAX JUSTTCE NET\MORK ATBTCA
(TJNA)

The above stakeholders under the Okoa uclntmi Coalitiott. submitted a joint memsrandum. They
also made oral presentation to the C,ommittee on 3"1June 9o9r. Theyiubmitted THAT-

eOe. Clause I be arnended by deleting paragrap-hs (f[i[ii) and (g)(ii) because the ptovisions
giant the Commissionel unrestrained powers to determine corrtrol will increase
uncertainty amongs t taxpayers.

Committee's Obsenration
The Committee observed that the deletion of paragraphs (0, (g) and (h) will negate the
intention of dealing with tax avoidance by companies engaging in transfer pricing. The
Committee however obseryed that before the Commissioner General render,s his or her
opinion that a certain dealing in either supply or sale constitutes control, he or she will
have to do so having done a thorough assessment.

glo. Clause ? be amended by including the following new provision; "'This paragraph sWwt
a??U to nicm nrull and mcdium size attnprisc." This is because the new proposal seeks to
lirnit the amount of interest expense allowed as a de-duction to se% of the Earnings
Before Interest, Taxes, Depreciation and Amortization (EBITD).

Committeef s Obserrration
The Committee agreed to exempt micro srnall and medium sizq gn1er?rise from the new
Provisions of thin capitalisation. This is in order to allow for growth otttre segment and
also improve uptake ofcredit guarantee scheme. In addition, majority ofbusiness owners
under MSMEs are financed through credit hence ifs nqcesqary to continue allowing the
rule on debt+o-equity ratios. In view of tha! the Committee supported.the proposal to
exemptMSMEg.

Comniittee's Observation
9lt. The proposed eub.-clause ae(b) be deleted as it lyill increase the pr'ice of bread, thus

negatively impacting numerous households, including the poor and informal sector
workers.

Committee's Observation
The Committee agreed with the view raised above in order to maintain the pr'ice of
ordinary bread at relatively lower levels since it's a basic commodity for the poor and
informal sector people.

9f2" Opposed the proposal under sub-clause ea(a)(iv) seeking to am€ud the rate of excise duty
on imported motorcycles from a fixed amount of IGh. ll,608 per,unit to t6% of the
excisable value, noting that the change would result to increased government revenues
fiom high value motot'cycles but will however potentially impact ttrc bodt:bofuindustry.
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Committee's Observation
The Committee observed that the propoeal in the Bill seeks to revise excise duty on
imported motorcycles from a fixed amount of KSh. 11,608 per unit to 15% of the

excisable value. The proposal will inorease the price of motorcycles and therefore

negatively affect the bodaboda industry. In view of that the Cornmittee rejected the
proposed proposal in the Finance Bill, eoer.

9ts. They were opposed to the provision in clause 99 which seeks to extend the statute of
Iimitation from 5 to 7 years as this would increase the cost of administration where a

business is cornpelled to incul costs for acquisition of storage facilities due to the high
volume of h'ansactions requiring safe custody.

Committee'e Observation
The Committee agr.eed to delete the proposed amendment as it is in the Bill as it wiU

increase inefEciency in tax audit.

214. Clause 10 be amended by deleting t}re words "si-x tn fioelod modhl' and replacing the

words 'three runth{ in the definition of graduate apprentice in paragraph I of the Income

Tax Aet (Set-Otr Tax Rebate for Graduate Apprentioeships) 9o16. Iurther, delete the

words "sit to tanlac montltd in paragraph 5(i) of the same Act. Delete the wotds 'ian

ntplayaf and insert the words "tua anplqce{ and the words "sis to htxloc nnnlh{ and

insert the words "three month{ in section 998(l) of the lncome Ta:r Act Cap 470. This
would have a direct impact on the iucrease in employment rates.

Committee's Observation
The Committee observed that the above proposal to reduce the training period to t}ree
months will negate the objectives of the provision because I months is not sufficient time
for a graduatelo gain the needed skills. In addition, in order to ensure that the ta<

rebates are enjoyed by MSMEs, the Committee agreed to reduce the number of
graduates fi'om ten to five.

916. The proposal relating to the amendment to the Second Schedule to the Miscellaneous

Fees-and Levies,tcdegro be amended by inserting a proviso to include the following
provision in Part L: " Suh othcr goods the ercnption ofwhidr was determined to be in thc lublic
int*rest or fromotiot of intatment pior to Sd Junc, 2O2d. The proposed transitional
provisions allo* for IDF and RDL exemption on supplies relating to contracts executed

prior to gOth June, 2O2o for the approved duration of the contracts.

Committee's Observation
The proposal will lead to loss of revenue and therefore it was rejected.

e16. They were opposed to the proposed amendment to the First Schedule to the Excise Duty
Act on the deletion of the word "impficd' appearing in the descriplon "imprted sugar

confcctionaty of tariffluadhg t7.o1', recommending that a cost benefit analysis be carried

out before implementation of the same.

Committee's Observation
The Committee observed that the proposal to impose excise duty on locally manufactured

sugar. confectionery and white chocolate will hurt local manufacturers. The Committee

thirefore proposed to raise excise duty to Shs.35 per kg. The increase in excise duty is
expected io increase and continue protecting local manufacturers.
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917. Section 34 of the VAT Act be amended by deleting the words; "The C.abinet Scfictatice
tnay, in rcgulations, pwi& for the rcgish'ation of a group of conPaui* as oire rcgbtazd .pcrson

f* th, furposcs of the Act' and. r'eplacing with the words "A grcup of comp.aries mat bc
ngistacd as onc panorfor tlu prposcs oftlu Ad'. The former interpretation would inoease
compliance costs for VAT gtoups and.r'educe the ease of doing business.

Comtrittee's O bservation
The Committee agleed with the proposal to delete Clause 9o as it was removing the role
of Parliament in the sclutiny of subsidiary legislation contrary to Statutory Instruments
Act.

e.e8 SUGAR CAMPATGN FOR CHANGE (SUCAM)
gr8. Sugar Campaign for Change submitted their memorandum, and made an oral

preeentation before the Committee. They proposed deletion of the words "transfrortation of
aryarcana from Jatm to millhry factoric{ from exempt list under Part II of the First
Schedule to zero rate category under the Second Schedule of the VAT Act. This will
ensu'e that faptories will be able to claim input tax on transport services tJrereby
reducing the related cqst on the final product.

Coumittee's Obsen ation
The Committqe observed that the cost of h'ansportation of s.ugarcane from farm to
*iiliog hctories has increased, The zero rating of the transportadon services will allow
sugar factories to claim input tax and thereby reduce the price of sugar'. The Committee
propoced an arnendment to put Transporthtion of sugarcane fi'om farms to milling
factories in the second sched.ule of the vATAct,2ot9.

3.94 Iff'$YA TRANSPORTERS ^A,SSOCIATION
419. The Kenya Transporters Association subrnitted their memorandum and made an oral

presentation on Thursdey, 9d June 2041. They were opposed to tle exemption of
exported taxable servjces under sub=clause e{b) of the Bill, noting that the import of the
altrehdment is to make the exportation of taxable services both taxable and exempt, thus
making it tedious for taxpayers to comply and for the ta:( autlorities to enforce the law.

P9o. They opposed t}e export of ta:cable ser.vices ddeted from zero-rate schedule, as pr.oposed
under clause 2g because the destinalion pririciple dictateq that doniestic consumpdon of
,goods and services is ta:red at the positive late ar.rd exports (which are destined to be
consumed outside that jurisdiction) are zerGrated. This is essentid in ensuring
international h'ade in goods and services doesn't sqffer multiple taxation, thus the taxing
right is reserved for the jurisdiction of consumption.

Committee'e Observation
The Committee observed that the expert of such tr4nsportation selviees uiill be
uncompetitive if they are put in the ocempt status. The proposed atnendment in the Bill
will negatively affect transportation of goods originatiug frorn Kenya to the
neighbouring countries. In order to retain the competitiveness of the transportation
sectotr, the Comrnittee proposed the amqndment to the Second Schedule to provide zero
rating on transportation of goods originating from Kenya to a plaoe outside Kenya This
will allow them to claim input tax
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9.95 WESTMINISTER CONSULTING
'Westninster Consulting Limited submitted their memorandum and made an oral presentation

on 2d June 9091. They proposed TIIAT-

29r. Clause ? be amended by deleting sub-paragpaph (i) in the 
-Proy.rs9 --t" 

t}t proposed

paragraph (i) oisection 16(9) of the"ITA, a:nd Jubstituling therefo-r the. following.new-eub'

i.rrft"ifr,-ii) thefoltouii{ htame shall be c.zdutudfi'om the calatlatiut of camings beforc
';*rZt'tasa,"d,epreciation aid. amortiration - (A) buomc atlbh ;s emptfrom taq ond (B) tl"
inamc of an intaprise that ru.pplizs sohr'power lqurpmmt to low'iname lnaselwld!.

Introduction of additional interest expense will subseluently result in the increase in

price of sola, 
"quip*.ot 

which will then be h'ansferred to ttre consumer, culminating into

a reduction in ra]"r of solar products especially by lowincome households in Kenya-

eee. The proposed section 6z(e) of the VAT Act, 9ol9 is maintained to ensure that there is

parliamentary o',r""righi it telation to regulatio.ns, which will also lack public

participation and mosilikely will be subject to court disputes.

993. Sub+lause gl(b) be amended by adding the words 'but not taeabh.ttalsfortttbn smticc{ at

the end of thl'proposed parigr.rpU ie because the transport industry is the highest

contributor of 
"xcise 

,"r"no" Ina tl. road development lJvy amongst other taxes and

levies. Loss of business means loss of revenue to the Exchequer.

92rt. Clause 99 of the Bill be amended: (a) by deleting the words "or ta'xable saviasr and

substituting therefor the word 't ortgoi*d*n" immedialely aft3r.the word'taubV; (bl Iy
deleting piagraph (b). The ,"ro-rit" status of bread Cnabled manufactruers to claim

input fer, tfiur?iiJing stability in the price of bread. Manufacturers wilt not be in a

pJritio" to'"Uror.U itr. pioposed iaaitiora costs and will eventually pass it on to the

consumer.

e25. clause e6 of the Bill be amended: (a) by deleting item (iii) of pllqrapl (")i *{ (b) 
Py

adding the following new p"r"gr"pi, immediately- after paragraph (") - ("") Part I of the

First Schedule to tf,e Bxcise Oityact; 9015, is arnended by inserting the following new

paragr.aph immediately after paragraptr 1- rA. For the 
PurPgs-es {naraqraph t,'imPorhd'

does not i"a"iu g*dr origfiatirig ftorn 
" 

par.$er-.st{e of tne East African Community

that comply *itf,*r" rulel of o.igio, Thil w-il climinate the preferential treatment to

locally *i,ri,,A.t*=i glass bottles"in Kenya w}ich are not subject to excise duty, against

eimilar pr.oducts from Tanzania and the other EAC partno'states'

296. Under clause e5 ofthe Bill, they proposed that the current structure is retained so that

the nicotine pouches are cheaper compared to cigarettes and other harmful products

thereby encouraging use of the same'

e91. 
^mend 

the Second Schedule to the ITA by inserting the followilg n:w parag'aph

immediately "ft", 
par.agraph r: " ta. Nowittstandhg ?atag'oPh ,,.* r:r:?*t dtductiott

shall be on t u*.i po-"tori utha.e - (o) tlt camulatioiiiauttneti ouhidt Nah'obi buttty is at

hast tht a O;U;,* ii;'UW {rom tlu yeat: of buome ad,hg afret A?il eoeq or (b) tlu pa:sot has

incured. inaatmnfi in a sfecial ec,onomic zonC''

298. Sub-section 19D(i) of the ITA be amended by inserting the following new paragraphs

immediately 
"ft"I'p"ragraph 

(r), '(fl the crmihth,e inoitmat outside Nairobi Coun'fi and
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Mombasq Cqqty is atleqstthr.a billion shillhryfi,omtluycar of inanc ending afin Apitgoeq
ond (d tluit pnson is not liccnscd, utd.cr the Spcial Eonimic hna Acq eor d1.S"tUr1g up in a
special economic zone comes with additional expenses as one has to invegl in the
inftastructure and develop the area. The cost ther:e.fore must be compeneated.

999. The Second Schedule of the VAT Act, 2ol9 be amended by deleting the cupply of LPG
from statrdard r'-ated g_un-dies. Until the retail price of IJpO t". "b"en brolf,ht do*r,
substantialln it is unlikell that lower-income K-enyans will sustainably switcf, to LpG
and subsequently affecting the country's goal to achieve clean cooking Uy eoso.

990. The Second Schedule of Exoise Duty Act be amended to provide for exemption 6.om
' ExciseD$y o.l Kerosene gupplies to tnanufacturers using illuminating,kerosene as an

input. This will be done in Juch quantities as the Comlnissioner *[ 
"pp"ove. 

This
additional provision will ensule that XnA implements the necessary 

"ontrar 
in relation

to consump{o-n of illuminating kerosene coniidering that illumin"iirrg kerosene can be
used as an adulterating produc[.

931. Section 8A of the Miscellaneous Fees & Levies Act be amended to provide for an
exemption fi'om anti adulteration levy for manufactur.ers using illuminating kerosene as
an_input. This is cun'ently set at the rate of KES t8 per. liter 6f the custom-s value. This
will also be set in such quantities as the Commissiooe" m"y apprcve. This will allow the
paint, resins and sloe polish industry to access iluminating k"ror"rr" as necessary and
KRAwill also r-etain the necessary contrcils.

E.96 UBERBV
.In theiir memorandum, Uber BV TI{AT-

Income TirxAct
9s9. They qupportgd tJre proposed arneudment tq Section lgE(r) of the ITA, but for pu?oses

ofclarity on the natu'e of information which should Ue prirviaea 1o KRA, a format Or Ur"
ptoposed retur:n_be-provided by the taxman. The i-nformation that should be requested in
the return ehould be limited to supplier's PIN; tax period; currency and exchange rate
used; tgxable amount; and tax paya6L,

' Committee's Observation
The Committee observed that the proposal by Uber BV seeks to provide a format for
lubmitting returns. Section 7r of tlie Tar Prbcedures Act already empowor.s the
Commissioner to prescribe forms for submitting tax returns o. olth"r information' required.for tax Purposes. The Commissioner has iieady pr.escribed the return for DST
which is currently submitted through the KRA's iiax pladorm. The Committee
therefore rejected the proposal by Uber:BV.

\Ialue Added Tax
489. Under the proposal to amend Section lo (1) of the VAT Act, they pr.oposed the following

amendments to the Digital Marketplace'supply (DMS) Regula'tions'r. 
", 

to subject tI
IIT S supplies ma$q by non-resident persons in ra"tiont drgita ser.vices in iftnya.
J}ot,|e8ulation + o,f$e DMS.Regulations is amended - a) by djieting subsection (e)is)
(*) and subsection. (g)_.tna substiiuting therefor the folt'owing new- paragraph ild'.;
subsection (1) - (e) Where the supply:under Regulation g is-made in aio.ioess-to-
business transaction, the provisions of Section lo(s) shrll .pply.

ncPort of tltc DcPerdnqual Aoil.mittcc on Flaznce apd, Ntttonal Phulag on thc.cottidctttioa of tho F)hnca Rrtt, got,
69



2s,{,. Regulation 5 of the DMS Regulations should be amended - a) in s.ubsection t(a) by
deleting the words "a ruipitttt in Karya in a buhuss-to-cttstomer transaction' and, wbsdAtting
tbfr, the unrd'any ruipiatt in Karyd b) in subsection I by ddeting the words "btrsincss-

to-{ltstona" appearing immediately before the words "a personfron an aprt auntry aiw
makes d.

996. Regulation 6 of the DMS Regulations should be amended - c) by deleting the words
'business-to-castomd appering immediately before the " a pnsonfron an etfott ortntty aiw
maka t.

296. They were opposed to the provision in the DMS Regulations, noting that it is

discriminatory to suppliers of e-serices and results in increased costs. They proposed
that suppliers of e-services that are registered for VAT in Keuya should be allowed to
claim input tax credits on V.d.T incurred in Kenya in the making of those taxable
supplies.

Committee's Obeervation
The above proposals were under the Digital Mar'.ketplace Supply (DMS) Regulations
which is within the purview ofthe C.ommittee on Delegated kgislations

Committee'e Obser"vation
The Committee observed that bread needs to continue enjoying the zero-rate status for it
to remain affordable. In view of the above, tle Committee deleted the proposal in the Bill
to remove bread fi'om the Second Schedule of the VAT Act, sol9.

9.98 TESPOK
Through their memorandum dated rltl'May 9091, TESPOK submitted THAT-

S.97 SANAABIL CONSULTING LIMITEI)
Sanaabil Consulting Ltd presented theil memorandum Refi SCL/TAS/oor. They submitted
THAT-
997. Sanaabil Consulting Ltd opposed to tle proposed introduction of to% VAT on ordinary

bread under Section tgA to the Second Schedule of the VAT AcL 9o1s. They cited that
ordinary bread is a basic commodity for moet Kenyans and is largely consumed as a
staple food by persons within the low-income communities due to their low wages. With
the current ietail prioe of bread between KSh. 50 and KStr" 65 per 4o0 grams, the

introduction of VAT on ordinary bread will make it expensive and low income

communities will not afford this commodity. By zero-rating bread manufacturers will be

able to claim input VAT. In addition, the industry is highly competitive and the gross

mar.gins are extremely low with manufacturers relylng on the volurnes and scde to make

minimal profits. FurtLer, the increased cost of fuel has increased the transportation costs

and the Lan on polythene bags for packaging bread has equally increased the cost of
production as *anufacturers had to invest in additional packaging mlteri4 in line with
tlg}{A requirements. In addition, wheat as the main raw material used in the production
ofbread is not zero rated.

Income Tax Act
g38. They supported the proposed definition of digital market placg a9 captured in clause 9.

Howevei,-they noted that there was need to clarify better the digitd *q\.! p)ace since

the definition was broad and lacked clarity and further that there was a high likelihood
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that the new ta:( would be transfen'ed to the conslrmer, resulting to an increase in prices
ofgoods and services rendered over the internet and eleotronic networks.

Cornmittee's Observation
The Committee noted that the concerns raised and further proposed to include elechonic
transactions as also applicable to the tax. The inclueion will provide clarity by capturing
all transactions done online and electronically.

939. They supported the provisiob under dause f(a[i) noting that the proposed amendment to
section s(a)(i) of the ITA creates equity for resident providers of digital services who are
already registered and complying with taxes in Kenya.

9{,o. They supported the proposal in sub-dawe 6(c) as it eliminates arnbiguity in application
given the provision was not explicitly provided in the main legisf4tion.

Value Added Tax
2{,r, They were opposed to the amendment proposed in clause 2o beoause it contravenes

Chapter Eiglt of the Constitution of Ken5ra which grants Parliament authority for
oversight and to legislate hence enhancing accountability in the legislative process.

Committee's Obsenration
The Committee agreed with the proposal to delete Clause 9o as it was removing the role
of Parliament in the scrutiny of subsidiary legislation contrarJr to Statutory Instruments
Act.

2a9. They opposed t}e pr:ovisions under sub-clause 9l(b) recomnending reinstatement of
exported services under zero rating and clarify t}e definition of eupply to as6i6t with
determination of place of consumption. The rationd for this was thet the move was a
departwe from international practice and would nogatively impact providers of exported
eervices as input YAT incurred on such strpplies would have to be disallowed.

Cornmittee-s Observation
The Committee observed that the proposed amendment irr the Bill seeks to r:emove
challenges in determination of servjces done in Kenya by a resident Company but
purported to be enjoyed outside Kenya thus leading to loss.of revenue through claiming
of refunds on such transactions, In view of that, the proposd to reinsta.te exportgd
gendces under zero rating was rejeeted save for transportation of goods originating from
Kenya to the neighbouring countries which is ptoposed to be retaihed as a zero rqted
supply. This is so as to maintain their competitiveness.

Excise DutyAct
9r!3. Under sub-clause 94(9), they proposed exemption from excise duty bulk sales fi'om

whoJesalers to licensed operators and only charge excise on sale to the final consumers,
explaining that excise duty is normally a tax on production not on consupptiqn, By
taxing internet usage rather than the economic value creat.d by the Internet the Bill
trsh'icts use of free and socially beneficial serwices such as online learning or government
e-services such as iTax. Digital serdces hav€ become increasingly mitical as the
government moves to combat COVID-Is through social distancing.
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Committee's Observation
The C;ommittee observed that the proposed exemption from excise duty bulk purchases

of internet data from a licenced operator will erode the tax base leading to loss of
revenue. In addition, the Bill has already proposed to allow offset ofexcise duty on bulk
purchases of internet data services. The Committee therefore rejected the proposd to
delete the provision.

S.99 NATIONAL TAPAYERS ASSOCIATION
g44,. The National Taxpayers Association submitted tleir memorandum which supported the

proposals under clause Q5. Tbey proposed a 1596 increase in excise tax specifically for
Ligarettes and adoption of unifoi'qr specific excise tax 

^sh'ucture. 
As a result, they noted

tUat ttre'government would be able 1o raise revenue fi'om tobacco products to fund its
d.evelopmint prop.ammes as well as reducing the use oftobacco products thus improving

public health.

s.eo THE AMERICAN CHAMBER OF COMMERCE IN KENYA (AMCHAM)
The Amer.ican Chamber of Commerce submitted their memorandum dated 91tt May 9091, they

proposedTHAT-

24.6. Claus e 2 (a) on definition of "Control" be amended to read as follows:
"anhol iiiretatioa to a body cotforatz, tttcafls tln ?o* of a pmot to suurc, A ,*y tW
lwlting of slwrcs or tJu possawiin of wting ?ouct in or in rclation to tfiat or arcthcr body

MW;b, or by vi*tc if powas aryfencd A th, arttclzs of associatio" gl oY doatmcnt

,rgoloting that-or awthcr body mryora4 tluttlu qffairs oftlufint ncntimed body arpmatc arc

irrarr*a ;" amrdance uith the utist:ras of that pcrson; and in rchtion to a Paftictship, mcans tlu
rigttt to a slunv of morc than one-lulf ttlu asscts or of mme tlwn one'lulf 

",f 
il"_inanc of fie

pirtcrsn;p. ptoiided ttwt in the casi to body anporatt, unbss othauisc Pr*U P_w!!.for^
U ttu orirto of association ot' oth,er docanatts regalating it 'a ttrol' shall mean tlu luldiag d
shares or ooting poua'offuafiy po cnt or morC'.

9*6. The term control as used in tJre Bill is very wide and will have far reaching and generally

unintended transfer pricing and deemed interest implications since many business

dealings apply franchise models and exclusive supplier/dealer liceuses such as the motor

busine-ss se"torr which may be deemed to be controlled by resident principals/franchisors

for tax purposes.

Committee's Observations
The Committee observed that AMCTIAM proposal is similar to the repeded definition of
control which was r.esil.icted to ownership. The definition is deficient since it does not

take into account aspects of control resulting from financial activities between parties aad

therefore if adopted it will dilute the objective of the definition of conbol and provide

opportunities for tax planning. The Committee therefore rejected the proposal by

AMCHAM.

Clause t
g*7. The proposed new definition of a Digital Marketplace should be deleted because

exteniing scope of DST would be a burdensome ta:r policy and-.effectively a form of
triple/miltilayer taxation of non-resident companies providing tgitat services. These

companies ar-e already subject to corporate income lax in the territory of residence and

nonjresidents that have prisence in Kenya are already subject to cotporate income tax in

Kenya.
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Committee's Observation
The proposal by US commercial Services is to delete the definition of DST. This wiil
negate the objective of the DST which i$ to ensure that income derived from Kenya fi'om
the provision,of digital serviqes by non-residents is subjected to tan.

Clauee 6
9t1'8. Clause be amended by deleting the words "non-raidadpa'sut and substituting with the

words 'ton-t'csidcnt pa'son that does not haae p'aence in Kat1u1 If the aim of the legislation
is for the DST to apply also to non-resident entities that have presence in Kenya, the
nght to credit DST against the income tax shall be granted to non-resident entities that
have presehce in Kenya in order to avoid double taxation.

Committee's Obs.ervation
The proposed amendment by AMCHAM to exclude the non-residents with a PE fi'om
DST will create loopholes that may lead to tax leakages and therefore not supported. For
inetance, where a non-resident person offers digital services but not through its PE in
Kenya such an exclusion will mean that this non-resident person does not pay DST. The
C.ommittee rejected the proposal to exclude the non-residents with a PE fi.om DST.

249. There io no requirement to file a return of the DST and the format of the return has not.
been up)oaded on iTalc. They proposed that for pur:poses of clarity, a format for the
proposed return be provided by KRA, The format of the proposed return should provide
elarity on the natule of informatiort which should be pr:ovided to KBA to avoid ad hoc
information requests. The inforrnation that should be re.quested in the return should be
limited to the following; (i) supplierts PIN; (ii) tax period; (iii)currmcy and exchangF,rate
used; (iv) taxable amoqnt; and tax payable. Furtha', given that the current DST
legislation requirrcs each individual entitJ to file separately, AMCI-IAM recommend
group level filing aud payment cquld be helpful to mitigate compliance burdeh or ror-
resident groups that run several businesses urider separate corporatestructurqs.

Cornmittee's Obeervation
The Committee observed that the above proposal by AMCIIAM proposes that the Bill
should to provide a format for submitting tetur'ns. The Committee noted that Section zr
of the Tax Procedures Act already empowers the Comrnissioner to prescribe fqrms for
submitting tax returns or other infomration regtrired for ta:c purpobed. The
C.ommissioner has ah:eatly prescribed the retur'n for DST which is currenqly puburitted
tt*ough the KRA's iTax platform. The Committee therefore ryjected the pr.oposal by
AMCHAM.

95O. The ellective date for the DST should be changed fro6 1"t July 9o9r to Janriary 9992 to
provide time to non-resident entities to prepare for the implementation, Considering that
the Iegislation has not been enacted yet as of date, the per:iod between the enactment of
the legislation and the effective date will be very limitld. Companies aftcted by these
changes will need time to prepare for the implementation i.e. data collection to calculate
the tax and to file tax returns.

Committee's Observation
The Committee observed that the proposal by AMCHAM sgeks change the effective dqte
for DST. DST is already applicable to dl percons and hence these non- resident
oompanies -had enough time to ensure that they put in place all necessarl mechanisms to
comply. The change of effective on the effective wilI lead to loss of rrevenue considering
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that the request is asking for a six months' gr.ace period. If granted, it will affect the

revenue targets for the FY 9o9l/29.

Clause o(b)
9d1. They proposed that section 16(5) of the ITA should be repealed to facilitate an automatic

."oiriig iorwar.d of tax losses in perpetuity without the need to apply to the Minister.
el$ouftr the Bill proposes to allow car:ying forward of tax losses in perpetuity, it does

not refral Sectionir(i1 of tnu ITA whicl r"qoires a person seeking to carry forward ta:c

losses-beyond teu y""rc to apply for extension of the time to carry forward such losses to

the Minister.

Committee's Obse!:rration
The proposal by AMCHAM is to delete the provision tlat allow a tax payer to seek

"pprorrtfrom 
the Cabinet Secretary to extend carrying forward of losses after the exPrry

oi'rO y.r6. This Section will not te necessary after enactment of provi-sion that allows

losses to be canied forward till it is exhaustid. The Comrnittee therefore rejected the

proposed repeal.

Clause ?
ebe. The proposed Clause Z be deleted since it is unfavourable for capital intensive

infrashucture businesses that rely on debt capltal by restricting the interest deductible to
gO%. This is contrary to thi country's pollcy on creating a conducive business

environment and facilitating foreign direct investment.

Cornrnittee's Observation
The ploposals by AMCHAM to delete the proposed arnendments has the impact.of

retaininj the exilsting provisions of interest ieshictions based on debt-to-equity--?tio.

Maintaii debt to .q;6, ratio for restdction of interesfs deductibility is. susceptible to

manipulation and has not been effective. The use of earnings h-bt: interest, taxes,

depreciation and amortization (EBITDA) is more effective as it is based on tle
pront"Uitity of a business which is the deter'minant of how much ta>r an-en$E should pay.

The debt-io-equity ratio measures efriciency of business and its profitability. Furtler,
EBITDA is r.ecogiired as best practice in dealing with ta:r avoidance arising from 9*pitq
structure of a coirpany. In view of the above the proposal to delete Clause ? was rejected.

The Committee how&er provided few exceptions to the application of EBITDA due to

the nature oftheir business.

Clause 8
9f9. The proposed Clause 8 should be amended to onlySquire the local enterprise in Kenya

to file roU-it the relevant inflormation on behalfof the gloup entity. This will ensure ease

of business and operations particularly for multinationds with extensive globd footprint.

Committee's Observation
The proposal by AMCHAM to require local enterprises in Kenya to file-the country-by-

coontry ieport is already addressed since the ultimate parent company jhat will be liling
the report must be reiident in Kenya. In view of tha! the Committee rejected the

proposal byAMCHAM.
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Secqnd Schedule to the Income Tax Act
264. The Socond Schedule should be amended to include definition of farm-works since

crrygntly it remains ambiguouq on what investments retating to farm-works should
qualify for this capital deduction.

Committee's Observation
The Committee agreed to the proposed amendrnent on inclusion of what constitutes,farm
worla in order to guide the implementation of inveetment allowance on far.m worlo as
provided in the Smond Schedule.

Clause t6
956. The effective date for clause rtr should be qhanged to January eo2e to provide time to

non-resiilent entities to prepare for the implernentation. Consiieiing tha[ the legislation
has not been enacted yet as of the dati, the period between tf,e enactmenl of the
legislation and the effective date would be very limited. Companies affected by these
changes wilI need time to prepare for the implemen(4tion i.e. data collection to calculate
the ta:r and to file tax r-eturns.

Committee's Observations
The Committee observed that the proposal by AMCHAM seeks change the effective date
for DST. DST is already appliCab[ to ,all persons and hence tf,ese non- resident
coripanies had enough time to ensure that they put in place all Eecqssar.y mechgnisms to
cgmpl.y. The change oJ effective on the effective will lead to lqss of revinue considoing
that the request is asking for a six month$' grace period. If granted, it wiI aIlect the
revenue targets for the Fy eogl/QL,

Clauce 16
p-itf regards to clause 16, the following amendments should be made to the Drg,t"I
Mark* Sopply Rbgulations:

966. I:gulation {,of the DMS Regulations should be amended - 4 by deleting.subsection (e)
(s) (*) gd subgection (o) and substituting theref,or the folloiing ou* plagraph undei
s.ubsection (t)- (2) Where the supply under:Regulation t is made i-n a businesito bt siness
transaction, the provisions ofsection ro(s) shall apply.

967. Begulation 5 
"f tlu DMS Regutations should be arnended: a) in subsection r(a) by

ddeting the wqrds 'a rccipicnt in Ker1ru in a btrsituss;to-cttstomar u.ansarr;tioi'ani
pubstituting therefor the words "any recip{att in KarStd b) in subsection 9 by deleting the
words "Wilcss-to-customty'' appearing immdiately befor.e the u,ords "a pa,son fio* oo
etporta utthy atho maha d.

258. Regulation 6 of the DMS Regulations should be amended: c) by deleting the wsrds
"busituss-to-anstamat appearing immediately before the " d pa'soil,fmm al capolt awthy wlo
ttulus t. The effect of the proposed amendments to the frMS nigutations-.is to subject to
VAT "all persbns" receiving a'supply fi'om a non-resident suppliEr making supplids on a

ligiP marketplace. In our. view, this will not cquse any prejudice becausf in any even!
Section lo provides that persons in BgB transactiqns willbe entitled to claim inplt VeT
while BeC transactions will bear the burden of VAT as, it was lntended by ihe DMS
Regulations
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Committee's Observations
The above issues are contained in the Digital Malket Supply Regulations which are

subject to the Delegated Legislations Committee to be reviewed in line with the
Statutory I nstruments Act.

Clause tg
959. The provieion in Section 94 (9) of the Value Added Tax, Act proposed should be retained

because while this provision is often not used, it allows for group entities to have one

VAT registration. Removal of the provision allowing for group registration for
companies with each entity being required to account for its own VAT is a hindrance to
ease of doing business in Kenya due to administrative compliance burden imposed on the
grouP.

Committee's Obsenrations
The Committee observed that the proposed amendment in the Bill was proposing to
delete a specific regulation making power relating to that section 19, yet section 19 is not
being deleting. This would affect the operationalisation of that section.
The proposA by AMCHAM to ddete the proposed amendment to Section 3a(9) was

therefore supported by the Committee.

Clause 2O

960. The proposed clause 9o should be ddeted because the proposed amendment implies that
the Cabinet Secretary for National Treasury will have powers to make regulations under
the Value Added Tarc Act, 9ot3 without approvd of the National Assernbly. Effectively,
the National Treasury will be able to come up with new tax measures and implement
them without any oversight by the National Assembly.

Committee's Observations
The C;ommittee agr.eed with the proposal to delete clause 9o as it was taking_ away $9
power for the National Assembly to scrutinise regulations made under the Value Added

Tax Act, 9Or9. Granting such powers will give the Cabinet Secretary to make

r.egulations without the approval of the National Assembly. In view of this, the proposal
' Clause 9o was deleted.

Clause el(b)
961. They proposed that export services should be maintained as zero rated as changing to

uxempt will mean thattompanies offering export services will not be able to claim./re-
coup input YAT incurred in offering such services hence increasing business costs for
these companies. This will in turn discourage investment in the service industry by
increaeing the cost of exported services.

Committee's Observation
The Committee observed that the proposal by AMCHAM seeks to delete the proposed

amendment on paragraph t of the Second Schedule in the Bill. The proposed amendment

in the Bill is intended to remove challenges in determination of services done in Kenya by
a resident Company but purported to be enjoyed outside Kenya t.hus leading to loss of
reveuue through itai-iog of refunds on such transactions. However, the proposed

amendment affected h'ansportation of goods originating from Kenya to the neighbouring
countries. In order to retain the competitiveness of the hansportation sector, the' 
Committee proposed the amendment to the Second Schedule to provide zero r:ating on

h.ansportation of goods originating from Kenya to a place outside KenSra.
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Clause r6(b)
969. The Clauee 96 sub clause ft) should be amended by either deleting subclause 96(b[c) or

that the Bill inclqdes a definition of the phrase "retunt on had . The implication of the
deletion is that feee or commissions earned in respect of 'a loan will be subject to excise
duty at the rate of go% of the excisable value. Gulrently, there are manJr disputes between
the KRA and financial institutions on whetler fees and commissions earned in respect of
loans amqunt to "other fees" fof excise durty pur.poses. These disputes relate to the periods
predating the Finance Act 2019 which clatified that fees aud commissions earned in
respect of lqans do not amount to "other fees" hence not subject to excise duty. The
proposed amendment will result in re-emergence of such disputes for periods post
enactment of the Finance Act, gOQl on whether fees or commission eal'ned in respect of a
loan constitute a return on loan for orcise duty purposes.

Committee's Observation
The w-mmittee observed that the proposals seelis to delete the proposed amendment on
the definition of 'other fees'. This will negate the intended objective of reducing the tax
expenditure. This will also erode the tax base and is therefore not supported.

Qlauee 96 sub-paragraph (i) in paragraph (") - under the provisions of the Excise
'DrB Act, imported cugar ponfectionary and imported white chocolate, chocolate
in blocs, slabs or bars are eubject to excise du{r.

269. They proposed that the amendment be ddeted because it will eliminate the
competitiveness of the local confectionary industry against imported confectionary as the
retail prices will increase due to the excise duty cost that will be passed to final
consumers. It will also erode the competitiveness of locally produced confectionery
products in rggioual expqrt rnarkots where similar duties were removed after lawmakers
assessed the negative impact On industrv.

Committee's Obeervhtion
The Commlttee agreefl to delgte the ploposed amendment to impose excise duty on
locally hanufaqtured suear confectionary and imported white chocolate.. The Committee
proposed an amendmeut to sub-paragraph (i) in paragraph (a) by deleting the rate of
excise duty appearing in the descriptron "Itnfortcd ntgat' onfeiio.taty of tunff hcailing
17.01 and substituting therefor the following rate "8hs.86 pr kC . The proposed
emehdment is to increase the rate of excise duty on imported sugar confectionery frorn
KSh.9o to KSh. eF per kg.

Clause g6
964. The proposed amefldment in Clause g6 is expected to pose interpretation challenges on

the applicability of the provisions qf tlle East African Community Customs Management
Act (EACCI\4A) vis-A-vis the TPA since Section g of the Miscellaneous Eees and levies
Act (MFI-A) expressly provides that the provisions ofthe EACCMA applies for purposes
of assessment, collection and enforcement of payment of the export levy, import
declaration l,ees and railway development levy.

Committee's Observation
The Coumittee obsered that the proposed amendurent in the Bill seeks to have
Miscellaneou Fees and Levies Act be recognized under the Tax Proceilures Act.
Currentln unpaid fees and levies on impor.ted goods ar:e not subject to penalties and
interest and this aflects plsmpt paynient of fees and levies. The Tax Procedures Act
provide for charging of interest and penalties for delayed payment of ta:res and refunds
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for other tax heads. This will allow the application of the Tax Procedures Act in respect

to levying penalties, interests and refunds arising under the Miscellaneous Fees and

HvieJeci. in view of that, the Committee retained clause 96 as it is in the Bill.

Clause ea(a)
966. They proposed that the period for record keeprng and issue of assessment should be

maintainei at 6 yeare. Incieasing the period to seven years will mean that taxpayers-will

have to hold on lo documentation for longer periods which at times is costly and tedious.

Alternativell, they proposed that the provision takes effect two years from now i.e., the

relevant month in %OQS to allow all taxpayers to comply with the requirement.

Committee Observation
The Committee agr.eed to maintain the period for record keeping frt !11 ass_essment at

five years as KRA- has invested in systems that would allow toc auditing faster. The
Committee proposed that clause ee(a), (c) and clause 99 be deleted'

Clause 40
966. The proposed clause lO should be deleted because it is likely to !ry challenges in its

applicatibn in light of Section 8o of the TPA which prohibits impoeition of a penalty and

prosecution of ai offence in respect of the same act or omission and which provision the

Bill does not seek to repeal.

Committee Observation
The Committee agr.eed with the proposal by AMCHAM to delete the proposed 

-new
clause on concurrint civil and criminal procledings. This is because t.he Courts have

rules and procedures that deal with such matteri and enacting this provision would

amount to directing the Courts on their Processes.

9.9 I ASIIFORD CONSI.JLTA}'ITS LITIITED/ABDI.JLBASID & ASSOCIATES
Ashford Consultants Limited submitted their memorandum Ref ACLINA/ogo*t,t dated 9nd

June 2o91. They proposed THAT-

962. Su[section (6) of section rss of the Income Tax Act be amended by deleting the

expression 'iti Dn *bo 9091" and. *bstitutittgthcrefor tlu aprasion'st' Deccmbt 9029.

968. This is because an investor incurring capital expenditure of at least five billion shillings

on the construction of bulk storage and Landling facilities for a minimum storage of one

hundred thousand metric tonnes of supplies would not have achieved to do so in the one-

month time frame. The decision to make such an invesbnent would also need more time

and without this incentive the uptake would be minimal. The extended time frame would

allow investors in the field ampL time to complete their projects as envisaged by the tax

incentive. With COVID tS thlre were disruptions otr any activities undertalen and not

only were intestrnent decisions in this area put on hold, but all investments decisions of
any nature were put on hold as the world i"onomy was unstable. Given that activities

have slowly begun resuming, the proposed timeline of stst December 9091 will not be

sufficient f6r u.[ investors t6 undeita[e this project as they are likely.not to complete the

project within ihis timeframe and hence benefit from the same until they_ first pu! the

i"cilitiur to use. Such storage facilities are critical to the success of the SGR, and the

eignificant investrnents bein[ made at the port of Mombasa and Lamu.
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Com:nitteels Observation
The Committee observed that extension of timelines from $rt Dece-mber gOQt to gl.t
December 2Cr29 will allow lnvestor sufficient time to put up this br.rlk storage facilities to
support the Standard Gauge Railway.

In view of this, the Committee proposed an amendment to Section 139 of the Income Tax
Act to extend the transitional period that was .gtven for capital expenditure on the
construction of bulk grain handling facilities supporting the SGR in the Business Iaws
(A.mendment) Act, 9o2o. A ftu'ther amendment was made as a conseguence to change the
application ofinvestment deductions fi'om reducing balance to in equal instalments.

E,$9 D & M MANAGEMENT SERYICES

D&M Management Serwices submitted a memorandum proposing THAT-

Section g " Controf'
969. In the definition of the term "anhol", the only proposel that should be included be in the

BiU is the one that relates to shareholdir,rg structLue, comlrcsition of the board ahd voting
rights over the company's alhirs. This is because these forms of oontrol demonstrate real
control over tle company's affaire.

97o. The definition of the term cohtrol should be further expanded to inolude major
supplier/major purchaser, whete the entity is majorly financed by another person (who is
not a financial institution) and when'e the entity 'is eolely reliant on intpllectrul
property/franchise which the other person is whpfly dependent on to pu'ry out his
business, be deleted.

Committee's Observation
The Committee observd that removing some key provisions u,ill weaken the definition
ahd hence lead to loss of revenue as a res.ult of rnis-invoicing.between partiea thatmay
hdve eome relationships in terme .of control. Further the proposal in the Bitl is anti-tax
'avoidance provision and is meant to eafeguard revenue leakage ,especially by Multi-
National Companies through il'ansfer pricing. Further, the definition does not affect
per$ons who are not related or Where thele is no control and does not impose additiond
tax obligations to a tExpayer.

97I. The power by the Commissioner to arbitrarily designate an5r relationship between
cotnpanies as meeting the conho,l test as this power is very wide and will lead to
incrqased tarc conh'ova'sies with taxpayers. This way, companies r.elated to each otha'
will be subject to transfer pricing rules and suffer deehed interest where an interest free
loan is advanced. The proposed deletion Will ensure that these transfer pricing and
deemed interest rules do not apply to otherwise independent tlird parties operating in
the norrnal course ofbusiness.

Cornmittee's Observation
The Committee agreed to provide a further amendment to ensure that the Commissioner
does a thorough assessment befone deeming a cer:tain dealing as one that constitutes
control.

979. The proposed Clanse ? be deleted because by making all interest that exceeds 30% of
EBITDA nondeductible for tax, this means that a huge pr'oportion of interest chuged
on all loans (from both Kenyan and for'eign sources) will be suibject to ta:c in Kenya at
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9o% corporate tax rate. For many local and foreign investors who capitalize their Kenyan

operations through loans, these investments will dry up as no investor will be.willing to
ac,cept an additional so% surcharge on their investment. As such the risk ie to both
domestic and foreign investment. As such, this provision could deal a big blow to the

governmenfs reoovery program following the COVID-19 pandemic.

Committee's Observation
The Committee observed that the above proposal seeks to maiutain the existing debt to
equity ratio for restriction of interest's deductibility which is susceptibleto manipulation

and has not been efflective. The use of earnings before interest, taxes, depreciation and

amortization (EBITDA) is more effective as it is based on the pryfitalt:lity of a business

which is the determinant of how much tax an entity should pay. The debt-to-equity ratio
measures efEciency of business and its profitability. Further, EBITDA is recognized as

best practice in deding with tax avoidance arising from capitd structure of a company.

In view of the above the proposal to delete Clause 7 was rejected'

929. The proposed Clause s be deleted because'it may hinder forelg1 dile9t investrnent in
Kenya, with multinationals shyrng away fi'om making Kenya tlleirAfrica headquarters.

Thii comes at a time when Kenya is already facing stiffcompetition fr'om markets such as

South Africa, Nigeria and Rwanda which are enoouraging multinational enterprises to set

up there. This proposal may disincentiviee foreign direct investment

Committee's Observation
The C.ommittee observed that the proposal in the Bill is intended to require bwinesses

above a prescribed threshold to report on thelr financial activities in other countries on a

Country-5y*gountry basis. This will facilitate the Revenue Authority to verifr tle

"""ro.! of tU. information reported in their returns filed locall-y Py_!9-p$"g with
what is fiIed in the jurisdictions where their parent entity is domiciled.-This will improve

tax 1evenue collection since the audit teams will be able to analyse the group activity's

structure. In view of this, the proposal to delete Clause a was rejected.

974. That clause 98 be deleted because the amendment allows for a transition period of e
years, being the same period by which the new record keeping time.line. has been revised.

it ir t Ut Jlow for a ir.ansition period in which taxpayers can malntain subsequent tax

records as an immediate implementation will lead to non-compliance of n'lost taxpayers

who previously adhered to the 6-year rule'

Committee's Observation
The Crcmmittee agreed that Clause 98 (a) should be deleted as it was proposing to

increase timelines for tax audit and record keeping fi.om five to seven y€ar8.

275. Clause 9t be deleted as it proposes to change in status ofexported services from zero rate

to exempt. This means that taxpayers will not be entitled to deduct input tax incurred to

make these supplies. This will increase the cost of doing btsiness for compa''ies

exporting ,.rrri.ur fi.om Kenya and this will potentially make {te1fa an unattractive

location For the provision of services globally, despite the gains made in recent year:s.

Committee's Obs ervation
The Committee observed that the above proposal seeks to delete the proposed

arnendment on paragraph r of the Second Schedule in the Bill. The proposed amendment

in the Bill intenied Io temove challenges in determination of services done in Kenya by a
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iesident Compan5r but purported to be enjoyod outside Kenya thus leading to loss of
revenue through claiming of refunds on such transactions. However, the proposed
amendment affected tmnsportation ofgoods originating ftom Keqra to the neighbouring
couhtries. In order to retaiq the competitiveness of the transportation secter, the
Committee propose an amendment to the Second Schedule to provide zero rating on
traneportation of goods originating fi'om Kenya to a place outside Kcnya. The proposal
to delete clause gl was ther.efore rejected.

976. The proposed clause es should be deleted because excise duty at a late of go06 applies on
other fees (fees, charges or commissions) chu'ged by financial institutions (such as banks
and insuranc0 companies), but the definition of "othcr fee{ specifically excludes "fca or
commiss;o$ earzed h resfect of a loaf . This exclusion is what io proposed to be deleted,
thus increasing the cost of concluding financing arrangements.

Committee's Observations
The Committee observed that the propoeal to delete the excise application on other fees
would mean that feee, charges and commissions would not be subjected to excise dut;r
and this will lead to erosion of the projected revenue base. The amendment is intended
to reduce tax expenditure.

E.E8 ERNST & YOIJNG LLP
Ernept ald YoungLLP submitted their memorandum with the proposal TFIAT._

Sec-tion 2 of the Income Tax Act (ITA) Def,rnition of '(Control'f
977. Theptopose{ definition of the ter:n control in paragraph (h) should be deleted as it leaves

the discretion of the Commissioner General to deem controi fi'om the definition. By doing
so, the taxpayero will have clarity on what indeed constitutes control so as to enhance the
underptauding that this will be based on the level of shareholding, financiag and
Baar4a1u.a.

e78. The proposed paragraphs O), (c), (0 a. (g) proposed to be introduced under the definitiorr
of the term control s-hould be ddeted. ftris ii to enhance certaint;r and limit subjective
interpretation of the law-

Committee's Obser.vations
The Comntttee observed that renoving some key provisions will weaken the delinition
and hence lead to loqs of revenue as a reoult of mis-invoicing between parties thet may
have some relationships in terms of control, Further the proposal in thl Bil is anti-tax

_avoidance pr'gvision and is rneant to safeguard revenue leakage especially by Multi-
National Companies. tlu'ough transfer pricing. Further, the difinitibn does not alfect
Persons who are not related or where there is no conhol and does not impose additional
tax obligations to a taxpayer.

In orda' to address any discretionary powers granted to the Crcmmissioner General to
deem control, the Committee pr:oposed an amendment to paragraphr (0, (g) and (h) for
him or her to carry out au assessment in orderto separate ordinary mar[etiitivities'that
have nothing to do with what constitutes conEol.
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Section 9 of the Income Tax Act (ITA) Definition of "Perznanent Ectablishment'
979. Faragraphs (c) & (d) on definition of the term Permanent Establishment should be

a-enaea by riptacing the phrase '... nincg-oru days.... aith otu hwd.rcd and aighty-thtu

daf. This is for harmonization.

Committee-s Obs ervation
The Committee observed that the proposal above seelc to increase the number of days

for services to qualifr as a permanent establishment from 9l days to_ r89 days. The effect

of this will prolibit ihe government from taxing such services until 189 days. It should

be noted that the time period for providing services hardly reach t89 {ays a1d therefore

the government is tikely to lose l'evenue on income derived in Kenya from the provision

of those services.

Section r5(4) of ITA Utilisation of tax losses
g8o. The following new paragraph be inserted under section rS(*)(iv); '/W dertcilittaored

friorb f Jufizoil;ha[be-fucnd.tohaaebenhtcrrredinthatycarofircomd. This is to
inhance clarity and support business in economic recovery.

Committee-s Observation
The Crcmmittee observed that the proposal by Ernest and Yot'.g LLP seeks to provide a

transition provision for treatment 
-of 

unexpired tax losses incurred. prior to the

amendmenf removing the limitation of carrying forward of losses. This will provide

clarity in the treatmlnt of such losses and reduie dieputes with KRA. The Committee

,rot d however, that it should apply to unexpired tax losses under the repeded Section

r5(*) as at the end of the year of income 9ogl.

section l6(9xr) of ITA, reetriction of deductibility of interest expense

981. Paragr"pt idli) fi) is amended by deleting the terms; 'attdthirdparfi'a'appearing after

the tlrm "pasiiiihis is to encourage economic growth and ease of access to credit

Committee's Observation
The proposed amendment in clause 7 seels to leped the current provision of thin
capitalization rules based on debt-to-equity ratios and substitute it with interest

rertri.tiol based on the interest/earnings ratio, the measure of earnings hiog earnings

before interes! taxes, depreciatiou and amortization. lnterest/earnings ratio is a better

indicator of the economic performance of a company, hence better to use to determine

deductibility of interest r"tir.r than the debt to equity ratio which is based on the capital

structure oi a company. In view of this, ttre proposal to delete Clause 7 was ryjqcted- 
to

allow thin capitalisation based on EBIDTA. fhe Committee however, provided a few

exceptions to-the rule so that debt-to-equity ratios will remain applicable.

Paragraph r of the Second Schedule to tfie ITA
g89. The [ednition of "farm-unrkd should be inserted in the B:/.li '(h) Farm-untlcs rneanut'

famthousa, hbor quirta-s, any otbr immooabh build.hrys uccssaryfot tlu propcr oPcration of tlu.
-farafaues, 

d.ips,'hains, wattr and. electricity wfply wrla otlu' than machincry, uindbreaks and.
-otha 

unrk wcasaryfo7 thc poper opa'ation of thefann" This is to enhance clarity and ease

of implementation.

Committee's Observation
The Committee observed that the above proposal by Ernest and Young LLP seeks to

define what constitutes farm works. The-Committee agreed to the proposal as it will
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guide the implementation of investment allowance on Ihrm work as provided in the
Second Schedule.

Section s (e) (ca) & Section reE of the ITA
243. Section s (e) (ca) & Section tQE of the ITA be amended by providing a threshold under

section tgE subsection $ to read; 'Notutithstnnding thc prooisioru of nbsection (t), whaz
irwme acavingfrom Kcnya ta a nortsidmt is less than I(ES. I,oogfuo, this section slull not
aPPU. This is to enhance compliance by reducing administration costs in line with the
canons oftaxation.

Committee's Observation
The Cornmittee rejected the proposal to exempt from Digital Service Tax (DST) on non--
resident where income accrulng fi'om Kenya is less tha.n one million. Doing so Wouldlead
to revenue loss as the proposal in the Bill seels to exempt only residenl persons from
DST because DST paid by resident persons is concidered as an advance tax deductible
against their final tax liability and due to rlifferent (unequal) rqtep of DST (r-5%) and
minimum tax which is 1%, charging DST on resident putonu will rnean such peisons
will be in perpetual ta:c refund clainu which will have negative impact on the cash flows
of such Persons. In view the Committee supported the ploposal to only collect DST fi'om
nou-residents only regardless of the income levels.

Section s (a)(ca) of the fTA
984, The amendment to expand the scope of DST to cover income accruing fi'om business

carried over the internet or electronic network should be expunged from the Bill. This is
for certaintJ.

C,ornmitteds O beervation
The Committee obser\red that the proposal in tle Bill .seeks to expand the scope of
services subject to the Digital Servjce Tax (DST) since Section s (9) (ca) of the trncome
Tu Aet,limits imposition of DST to the platform providers and does-not capture otha'
service plovidei.s who may be deriving income through an elechonic network of the
internet. In view of this, the Committee rejected the proposal by Ernst and Young LLP
to expunge t{re scope of activities through which DSTis applicable.

Tax PIN deregistration for individuals
985. The Commissioner ehould come up with guidelines and a prescribed forru for de-

regietration in line wlth Section 10 (e) (a) of"the,t * p.*.a"d;il. th.y:propor. th"
following for expatriate employees who do require tla'egistration A registered eipabiate
shall apply for deregistration under Section 10 (l) of the Tax Procediues Act and,shall
ptovidg the following: Cbpy of the exit stamp on the taxpayer's passport upon exi! and
Letter li'om the company confirming that the expat'iaie'i employment in Kenya has
ceased if app.licable. This is to eliminate ambiguity on the pIN Lancellation pio..s.
Reduced time spent in cancelling PINs for expatriates who have left Kenya permanently.
Improve on tax projection and propef reporting of active taxpayers by thu KRA.

Committee's Observation
This wiU be addretsed through subsidiary legislation as it is atlministrative in rtature,

Exportation of taxable serwices
986. The Provision be retained as is in the cturent VAT Act. This will ensure tllat Kenya

condnues to be competitive on niatters favourable investnent destination are cohcerned.
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Committee's Obeervation
The Committee observed that the above proposal seeks to delete the proposed

amendment on paragr.aph r of the Second Schedule in the BiIl. The proposed amendment

in the Bill is intlnded to remove chdlenges in determination of services done in Kenya by

a resident Company but purported to be enjoyed outside Kenya thus leading to loss of
revenue tluough itaiming of refunds on such transactions. However, th9 proposed

amendment affEcted transfortation of goods originating from Kenya to th9 neighbouring
countries. [n order to ietain the competitiveness of the transportation sector, an

amendment to the Second Schedule is proposed in order to provide zero rating on

transportation of goods originating from Kenya to a place outside Kenya.

S5rringes
g8T. t'he pi-ri.ion be retained as is in the cur:'ent VAT Act. This is because the health of

Kenyans and resumption of normdcy is key to the growth of the economy and revenue

genination. It is thirefore paramount to support COVID-l9 mitigation measure that
would fast track restoration to normalcy.

Committee's Observation
Committee agr.eed with the proposal to retain syringes under the exempt status. The

C,ommittee t[erefore rejected the proposed deletion of paragraphs s9 a1{ .9't 
fi"om the

First Schedule of tUe Vel Act, 
-eors. 

This will make s5n'inges affordable especially

during this COVID -19 crisis.

Exemption from withholding VAT
988. The pi*""r of the Commissioner to exempt taxpayers from withholding VAT should be

retained. The repeal of this provision will be punitive for taxpayer_s-wh111e in a perpetual

VAT reco.r"r"bl" position especially if VAT is not refundable. This will protect

businesses from casfi flow constraints arising from withholding vAT.

Committee's Observation
The Committee agr-eed with tle proposal as it is in the Bill. The Committee noted that

the proposal by Einst and Youngis io delete from the Finance Bill, goet the proposd to

deleie Section- 49A (4A) of thJ TPA. The proposal in the Bill seeks to remove the

Commissioners powers to exempt any supplier from application of WIIVAT. The

provision is no longer relevant going forward considering that the rate of WHVAT was

ieduced from 6% {o eo,6 and thl faot that exoess input tax resulting fi'om W}IVAT is
refundable.

Ordinary bread
989. The VAt status of ordinary bread be retained as zero-rated. This is to cushion Kenyans

from high cost of food eipecially with the negative economic impact occasioned by

COVID-IS that has led to loss of incomes to many households'

Committee's Observation
The Committee agreed to retain ordinary bread as zero-rated so as to make it alfordable'

In view of this, tf," Co-r"ittee proposed an amendment to retain paragraph 19A in the

Second Schedule of the VAT Act, 9019.
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VAT status ofmedical oxygen
,90. Medical olygen be included under exernpt supplies. This will contribute to COVIDT9

mitigation measu'es by making h'eatment of COVID-Io among other diseases more
affordable.

Cornmittee's Observation
The proposal was not supported by the Committee because it will increase tax
expenditure and the Governmenfs aim is to substantially reduce it.

Registration threshold under VAT (Digital Marketplace)
9e1. The VAT Regulation be harmonized'wifh the VaT Act to specifically clurfy the VAT

regietation threshold in order to reduce possible conflict and litigition and enhance
comPliance This will provide darity and thus enhance compliance and the same time
avoid possible conflict on the registration threshold. This will reduce posoible conflict
and litigation and enhance compliance.

Committee'e Observation
To be addressed under subsidiary legislation in line with the Statutory Instruments Act.
The proposal was therefore rejected.

Transfer of business as going goncern
999. They proposed that transfer of business as goiug coRcern be exempted fi.om VAT. This

will align Kenya to international best business prdctlces and make Kenya attractive for
investuhent.

Committee's Observation
The proposed amendment seeks to reverse the exemption fi'qm YAT that were rqtnoved
thtough Tor Lau,s .(.Amendment) Act, 2090. Tha removal intended to reduce tax
expenditure which stood at 6% ofthe GDF which was thehighest in the region. Reversal
of this exemption as proposed, will negate ttre objectives of reducing tax expsnditure and
also erode the tax base.

Clause rM - Exemption threshold
999. Clause 4,[ be amended by substituting the threshold of "s biilion shilling! with *goo

,million.shilling{ for an equitable ta:(otion frameworlc

Committee's Observation
Th9 above proposal wili reduce the threshold under which the Cabinet Secretary can
y3iu" IDF to promote investment to two hundred million from the proposed KSli. five
billion. The proposal to inmease the threshold fi.orn two htrndred miUioi, to five billion
wae informed by the need to protect the er:osion of the revehue baoe that was witne$sed
when the threshold was two hundred million. In addition, an investor of KSh. g billion is
Sdy a have bigger impact on the economy in terms of creatiqn of the employment to
the citizens and value addition across the value chain. The proposed amendmente in the
Bill are meant to empower the Cabinet Secretary to exempi from import declar:ation fee
or railway development levy in public interest or to promote investment of not less than
fivebillion shillings.
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s.s'* ROYAL FLORA HOLLAIID GmI) KENYA LTD
Royal Flora Holland Kenya l,td submitted their memorandum dated 9od June 9091. They

stated THAT-

994,. They were oPPosed the proposal to exempt from.VAT the supply.of taxable exported

,*ni.o, ooUtg that the change will negatively implct cross border trade services in

Kenya because"the cost of doing businesJfor companies elngrting- services from Kenya

will-increase. They proposed dlletion of the proposed inclusion of paragraph 99, under
part ll of the first bchedule of the VAT Adt that provides for exemption of exported

services. In view of this, they proposed the insertion under the Second Schedule of the

VAT Act that provides for zero rating of taxable supplies'

Committee's Observation
The Committee obserwed that the above proposal seeks to delete the proposed

amendment on paragraph r of the Second Scheduli in the Bill.The ploposed amendment

in the Bill is intlndei ti remove challenges in determinatiou of services done in Kenya by-

a resident Company but purported to E enjoyed outside Kenya_thus leading to loss of

revenue ttgoujtr ;"i-irig of refunds on iuch transactions. However, th9 proposed

amendment 
"fiE"t"d 

transfortation of goods originating fi"om Kenya to the neighbouring

countries. In order to retain tle competitiviness of the transPortation sector, an

amendment to the Second Schedule is proposed in order to provide zero rating on

transportation of goods originating fi'om Kenya to a place outside Kenya.

8.S5 TATU CITY
In their memorandum, Refi TCLINA/O1OG1O71 they proposed the following amendments

THAT-

996. The First Schedule to the Income Tax Act be amended by inlerling the following

paragraphs "Diaid.ends receited. by spuial mnotnic xane.enw3.4rw.rt:nd opa'atnrs
'lieicd 

under tlu Speciat Economlc Tnnes Ac* and DiviMs paid ! Sfccial Eanomie ?'onc

Efltafrisc, dnelopis or operatots to aily !on: tcsidmt pa'soa" The objective 
-of 

this incentive

is to insue th"f.rein*it the excess funds to promote gr'o-*m and devdopment. Where

such funds are disu.ibuted, then it is necessary that the receivers are subjected to tax so as

to create fairness and equitY.

Committee observation
The income of these institutions is otempt from income tax and h"'9 

" 
preferential rate

of tax. The objective of tlis incentive ii to ensure they..relvest,S: u*:*s funds to

promote growtlr and developmenl Where such funds are distributed, t]ren it is necessary

ihat the r-eceivers ar.e subjecied to tax so as to create fairness and equity.

996. The Second Schedule of the ITA be amended by iuserting the following paragraphs "(a)

Coryital ezpad.iture ot buil.d.ings and machhutyfot-: use in a special-eco*:': zone rubject b lit
Schd,uh anhere capttal czpadinre is hnm'edbi the constructionlf a \iWing ot on thc purchase

dnd iutnlhtiru of **n ry b1t ot fot' a Special P?loyb Zou Entttprise fot *t b P
attaft*e i* car$ng out *i ti;ttai actioitia fo, ?hrr! it uas licaue4 tlu cnbrlrise sh1ll bc

cntithd to an hira"tmmt ded.utiott, equal to oru hwdrd pnen't oJ thc- !?itat cQ7liAt1
against ttu gahu or profih of that ort"rpr*t ht the year.in uhich the build.ittg ot nuchinety is

i* ooa pi cop;toi ipod.iare on hriidiw ,a ry*rry{o1use ln o t4lluonomic v'otu

outsidt Nahobi and. Mombasa Couttia Sulita b this Sched.uh atherc oh|ryl e$md'ihttz is

ittcwrd on the coutraction of o building or'on tlu putchasc and hutallation of nachimy by or
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fot a Sluial Eanomic Zotu Entaftisc located outside Nairobi anil Mombasa,Counties,f* *t
b1tlu ntcrprise in catrying out the business activitiafor which it uns licasey' ttu cntapic slult
be mtithd b qn inaestfibnt Muctiot4 qual ta oru hmdred, dflA rtfry pcrcatt of ih,e ca?;tnt
nfefldihtrci,,agabut tb gairc or pofts of that enterfrisc in thc ycar iri uthich tl.rc building m
ychinay is rtrtt ased'. Reinstatement of inveJtment deductions under the Special
Economic Zones (sEzs) scheme will atign the Kenyan sEZ scheme with similar schemes
done by other members of the East Af ica Community and givq impetus to the growing
attraction of Kenya as the leading investment destination in Af ica.

Qonmittee's Observation
The Committee agreed to the amendment to support investment deductibns equal to one
hundred percent of the capital expenditure foi ltre Special Ecouomic Zones. This will
make them viable,and encourage more investorc to invist in the SEZs. ,

S.E6 NZAMBA KITONGA ADVOCATES LLP
In their memorandqrn dated gl't May ilozu, the law firm highlighted the impact that the Bill
has on the vu'ious elements of the country's tax regime. Thefobs-erved THAt-
997. On the proposed amendment to the definition of tle term "conlrol', they noted that

previously, the term "antroll in relation to a body corporate was defined in the Second
Schedule to the ITA to mean, the holding of shares or voting power of 26 percent or
more. The Second Schedule was deleted by Tax Laws (Amendment) Ac! go90 and
replaced by a new Second Schedule, but the definition wac not set out in the ITA. The
Intellectual Property (IP) regime is designed to spur economic growth. Toiqg
innovators/owner's IP will have hegative effeit or innovation.

Committee'e Obeeivation
The Cour:nittee. observed that the propoeed definition of the term co-ntrol is intended to
control tax avoidarrce and'curb revenue leakage. As such amending the proposal will
weaken the intended objective. The Committee-however proposed alrovision to enfure
that the Commissioner's powers to deem control are basedon an assesiment

998. They were opposed to the proposal to subjeot ordinary bread and other basic products to
YAT explaining that the move is likely to face a lot o?pushback due to reduced incomes

=rei1g 
fi.om the containment measures inh.oduced iocally to fight the COVID-IS

Pandemic.

Cornrnittee'c Observation
The Committee agreed to put supply of oldinary bread in the Second Schedule of the
VAT Ac! 9018. this would allow ior manufaciurers of bread to claim input tax and
thereby the price ofbread at reasonably lower levels.

999. The Bill has proposed to reintroduce the exernption fiom VAT in respect of transfer of
assets and other transactions rdated to the h'ansfer of assets into real tstate investnent
h'usts and asset backed seculities noting that it will have a domino effect of incneasing
investnent rrithin the real estate sector.

Committee's Obser,vation
The Committee noted the positive comments and adopted the clause as proposed in the
Biu.
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8oo. They opposed the proposed amendment to the V.{T Act, 9019 to delete the requirements
for hegulations madi under the Act to be tabled before the National Assembly for
approval before they take effect, cautioning that if passed, it shall occasion a

Constitutional concern as the National Treasury will be at liberty to implement new

VAT legislation without going through the National Assembly for approval.

Committee'e Observation
The Committee agteed to delete clause 20 as it was proposing to remove the power of the

National Assembly to scrutinise Regulations made under the VAT Act

sot. They did not support the proposed increase in the limitation period ol to assessments

fi.om five (f) to seven (?) years fi'om the end of the reporting period.-to which the

document r.eiated. They werl of the view that the proposed amendment will increase t}re

compliance burden on the taxpayere as they will now be required to keep records for a
longer period.
Committee's Observation
The Committee agreed to retain the period for tax assessment at five years.

909. On the proposal to introduce provisions relating to Commou Reporting Standards (CRS)

obligations by financial institutions located in Kenya on exchange of 
-fi1ancial 

account

infoimation in tax matters, under the Ta:r Procedures Act, 9015, the global impact is that
CRS filings have been a useful tool for revenue authorities to enhance compliance and

disdosure, effectively curbing revenue leakage.

gos. Ori the proposed reintroduction of excise duty on betting at the rate-of go%of the amount

waged,-thiy submitted that the proposed amendment will erode the betting-firrns'
proltability, further discouraging pun-ters in placing bets which may ultimately lead to

investors exiting the Kenyan industry.

Committee'e Observation
The Committee observed that the proposed rate of excise on betting is high and may end

up not achieving the intended ievinue as most players will op! for international
piatforms for thJbetting activities. The Committee further observed that the there are

other forms of activitiesltnder the Betting, Lotteries and Gaming Act'hat have not been

subjeoted to excise duty. In view of the above the Committee proposgd 
-to 

apnortion the

twener percent excise across all betting and Iottery transaction, that is betting, gaming,

prize iompetitions and lottery, at seven-point five percenL As suoh, the new amendment

will raise up to SO% on excise duty on aU tle betting and lottery transactions as against

the 90% ttrat was initiallyproPosd in the Bill'

gort. The proposal to amend the definition of "other fea" by deleting the words "fees or

commisions eamed h raput of a hati', implied that fees or commissions earned in respect

of a loan will not be excluded from thi definition of "othafec!'and will therefore be

subject to excise duty at the rate of2oo/o.

Committee's Observation
The amendment as proposed in the Bill is meant to create more revenue streams and

therefore the deletio" *oUa lead to projected revenue loss of approximately KShs. 680

million. Fur.thermore, these are rcvenues for banks and hence should be exoisable.
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905. They supported the proposal to exclude glass fi'om excise duty noting that the provision,
if implemented, will be a welcome move for mahufacturers who use imported .glass to
package their'products and rely heaVily on imported glass.

Committee's Observation
The Committee agreed to only levy excise duty on imported glass originating fiom
outside the East Africa Community.

s.s7 BRITISH AMERTCAN TOBACCO (BAT1 rmUre
BAT sulmitted their mernorandi.lm dated 9nd Jnne 9o9t and further made oral presentations
before the C,ommittee on ond June 9ozr. They proposed THAT-

806. aPotlll-htctprctation of scheduV of the Excise Duty Act, 9o16 be amended by inserting
the following propoeed definition and excise duty rate "Prodtuts contahing nicotitu ot'
ilathu substita;tes intmdtdfor oral application but excluding medicinal pro&uts alproved by the
&birut Scctetaty rapoasibhfot'matlqs rehting to.heahh and otlta'nanufacarcd tobam and
manufacarcd tobac@ substihttcs that haue bcar homogmized and reantstihtted tobacq, tobam
?strqts and aisancr,r.." Further, they proposed excise duty rate of KSh. 767 per kg *
opposed to the cun:ent rate pf KSh. 5,OOO per kg. This is because tobacco-free :nicotine
containing oral poucheo al'e a new product category that is only available in a limited
number of countries. Being new, oales are vely,small compar,ed to those of factory-made
cigarettes. The right fiscal fi'amework will support growth of the category, securing
futur'e revenues for the Government and allowing us to recoup our significant.investment
in manufact*irg.

Committee's Obeervation
The Committee agreed to reduce the rate KSh.rgOo per kg in order to proingte the
growth of this new product and allow BAT to recover the huge investment made on thp
factory, The protrroeal made on KSh. 'rlil per kg is too low as the governmeht nds
revenu,e to offer services,

8o7. "Pqrt lll-Intafirctation of SchcdulC' of the Excise Duty Act go[5 be amsntled, by ineerting
the following proposed definitions and excise duty rates in proper alphabetical seguence:

. "Dlutronic cigarcttc{ where they propose zero occise duty on device.as opposed to the
cr$rerit .rate of KSh. s,9z+.08 per vrrit, ,furtridge for usc in elaaoit cigarcilc{ they
PrdPqsed exciee duty rate of KSh. 5 per millilitre of nicotine refiIling caru'idges and
opposed to the curent rate of KSh.9,64.9..7* per uuit. This will allow the goverrrment to
rein in the current illicit trade in elech'onic cigarettes, facilitate investments by legitimate
players and broaden the revenue base for Government.

Committee's Obsenration
The proposal to remove excise on the electronic cigu'ettes will lead to revenue loss.
Consequently, reduction of excise on nicotine refillipg cartridges will also negatively
impact on revenue

808. The Schedule in the Excisable Goods Management System (EGMS) Regulations, 2Ol?,
be amended by inserting the following fees for stamps: *Etcise statnp propsal - KSh o.S
per stam| for tobaca frec antaining niatine powha and cartri$gc for we in EWonic
Cigarcfrel'. This will enable the category to bL established in thimarketsince sales ar'€
still very small.
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Committee's Observation
This relates to Excisable Goods Management System (EGIVLS) Regulations, 9017 to be

reviewed in line with the Statutory Insh'uments AcL

909. They proposed that there should be no increase in excise duty rates on cigan'ettes and the

innation "dj*tr"ot 
should be effected once every two years with no inflation adjustment

in FY 2ost/2o99.

s.s8 FUND IvIANAGERS ASSOCIATION
9fO. Fund Managers Association submitted a memorandum dated sl"t May 909r' They

submitted that the following definition for "4ost-retircmentnedicalfutd sh3utd be inserted

in the amendment propo."i to section ci of the Retirement Benefit Act amendment,

1999:
"post-retiremad medical fand. means 

-a find. establistud uithin d schmte, or a p-oolcd'

;iirrra Or;rn agregata a-rumber of sctwus inb which antrikttiotu are twib-and"fto.ry
"u,hich tlu a# drua;rol bmfii an bc mct as tuay bc dttmnincd in accordarcc aith

tlu nud;cd$urtd r-ule{ .

91r. They cited that the amendment will benefit tle industry as pooled funds have economies

of s;1g leading to better investment returns, lower costs and can attract suitably skilled

staffand help ileviate old age poverty by meeting medicd costs to members'

Comrnittee's Observatiou
The Committee observed that the above proposal seeks to amend the definition of-"post-

retirement -uai"a fund to include 
"'poot"a 

fund which aggrggates a number of

schemes,. The C.ommittee noted that the concern that is intended to be addressed by

expanding t}e defiuition of post-retirement medical fund should be addressed throlSh

thi negulltions that will governthe management of the funds. The Committee tlerefore

rejectel the proposal by th" Fund Managers Association'

s.se UMTED STATES COMMERCIAL SER\rTCE (uscs)
The United States C,ommercial Seryice submitted their mernorandum dated gnd June 9o9l'

They proposed THAT-

9 r9. The original definitions relating to the Digital Service Tax be retained. Specifically, the

expandJd scope of definitions riated to non-residents could form an overll burdensome

tai policy rorftiog in the multilayer taxation of non-resident companies providiug

didfu r.i"i""r.-ea?itionally, the downstream effect of this amendment would mean that

non-residents bear rnuch oi the tax burden, increasing the cost of doing business in

Kenya.

srg. The definition of non-residents is likely to create an imbalance in the digital economy

landscape, which would be contrary to global efforts to address disparities while creating

mutual solutions.

Committee's Observation
The Committee rejected the above proposal by US- Commercial Service because it wil
,r"grt. the objectiJe of the DST which is to ensure that income derived fi'om Kenya fi'om

the"provisior, of aigita services by non-residents is subjected to tax.
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8.,'O I@NYA FLOWER COI.'NCIL
The Kenya Flower Council submitted their memorandum which proposed THAT_

sl'{" Ttre term.alntrol' wrder sub+lause 2(a) be redefined and provide clear guidelines on
interpretation of control to guide the commissioner becauseit t* a negatiie impact for
h'ansfer pricing as it imposes an unnecessary burden on taxpayers.

Committee'e Observation
This is an anti-avoidance-_-plgvision and is meant to safeguard revenue leakage.
n$$ryns the Provisio-n wifldilute the objective of safeguardirig revenue leakage up"on
which it was ProPosed. In addition, theri is no definiiion of"the term contrlqt. itre
previous one was deleted {*iog the repeal of the Second Schedule by the Ta:c Iaws
(Amendments) Act 2o2o which -posee risk of revenue leakage and espJcially by Multi-
National Companies thr.ough transfer pricing.

916' The proposed definition of the term"PctmanrlfiEstablishmcnt'beamended by deleting the
sub-clause "afar.tn, llantatiott or otlrcr pha aiurc agrictlanallorcshy ptanition or ritot d
actirtitia at'e cariedoil' under Clause e(b) of the Bitl] noting ttiat inei"rion of the same to
the PE definition means tlat non-residint persons opertirrg farms locally without due
registration of those f.ar:ns c'eates a taxable pr"eence fi Keny;.

Committee'e Obsen/ation

T.-l:lpot"t definition by Kenya Flower Council will wealrcn the intended objective of
the Bill and lead to erosibn of ievenue base. The definition is necessary for puiposes of
payment of tax.

816: Theyalso opposed theproposals rmder Clause ? of the Bill.as,it would 4lter companiee'
oper$o-ns permanently by increasing the coet of doing business. Clar{fication sh;da be
provided on expenses incurred in sgnnection with raisiig finance.

Committee's Observation

Jle above plopggd seeks to maintain the existing debt to equity ratio for restriction of
interest's deductibility yhich is susceptible to miripul"tion and has not been effective.
The use of eu'nings pefore interesL tlxe!, depr..iutioo and amortization (EBITD.{) is
msre effective ae it is based on the pr:ofitability of a business which is the dt]ter-minrni of
hqw much tax an Tti.ty. should pay. The d-ebt-to-equity ratio rneasur.es efficiency of
bueinese and its profitability.-Further,.EBlTDA is r."6gnil"a 

"r 
U"rt p"".ti." in dejing

with tax avoidance 
-arising 

fi'om capital suucture of f company. In view of this, th;
proposal was rejected.

9r7' Provide a clear definition of the presuibed ttu'eshold on Corruty-by-County (CbC)and

li*1" global threshold to ensure the interpretstion of this is noi leit at the iiscretion of
the Commissioner.. Making the thr.eshold discr.edonary creates uncertaintJr with regard to
tucpayers' compliance,

Committee'e Observation
Tf 

.ebove 
pro.polal by seeks to provide for a tlu'eshold of grosr turnover. The tlu.eshold

Iil h-p-tgtcribed fuoqgh a refulatiou as it varies from ine jur.isdiction to another, In
view qf this, the proposal was rejected.
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gt8. Tax assessment period should be retained at 6 years in clause 98. An increase to 7 years

impoees a high& administrative burden on taxpayers as they will have to maintain

documentation supporting their operations over a longer period.

Committee's Observation
The C,ommittee agreed to retain tle tax audit period at five years and not at seven year as

proposed in the Bill.

Sr9, E:cportable seruice to be returned to zero rate status because the proposed change in
status from zero to exempt means that taxpayers will not be entitled to deduct input tax
incurred to make these supplies. The non-recoverable VAT will inter alia increase the

cost ofdoing business for companies exporting services from Kenya.

Committee's Observation
The proposal above by the Kenya Flower Council seeks to delete the proposed

amendment is intended to remove challenges in determination of services done in Kenyl
by a resident Company but purported to be enjoyed outside Kenya thus leading to loss of
,i.reouu tlu.ough claiming-of-refunds on such transactions. However, the proposed

amendment affected transportation of goods originating from Kenya to the neighbouring

counbies. In order to rltain the competitiveness of the transportation sector, the

Committee has proposed the amendment to the Second Schedule to provide zero rating
on transportation of goods originating from Kenya to a place outside Kenya.

e..11 KENrA ELECTRTCTTY GENERA'TING COMPANY (KENGEN)
The Kenya Electricigr Generating Company submitted their memorandum, Ref
MOE/COIIF /e/5/L through the Minishy of Energy. KENGEN submitted TI{AT-

Income Tax Act
S2o. The proposed definition ofinfrastructure bond should be amended to read as follows:

"infrastruchtrz bond tncans a bond issued by t)u Goaernmatt or State-Ouud Ag7tcy-

foi thcfnarcing of a sh'atzgic fublic il{rastnchtrefacilitlt;*4drn-S a road,lnqital

ftt, io*in7 f"i@, wata and. scucragc systtt4 a amtnunicatton nchtnrk or an

atrg projut,

99f. Implementation of energ'y projects is capital intensive and as such they require sourcing

of financing fi.om ttre !u6Uc- or development parhrers in form of loans, equity, and

infrastructure bonds.

Committee's Observation
The Committee agreed to the proposal to include energ'y projects in the definition of the

ter m hgfr as turchtr e b onds.

s99. The proviso to Section TA of the ITA should be amended by including "lhis section slnll
not ipply to......Dividnds Paid A compary with tlu Govanmant of K?t, sharehoWing of^at

hast'4s%." This is becausi the power sector is highly regulated, and the tarilf charged for
electricity to consumers is highly subsidized. Further, most players.are- in a tax loss

position due to tax incentives and the provision on comPensating tax will claw back these

incentives.
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Committee's Obeervation
The above proposal see}s to exempt from incorne tax dividends paid b5r,companies whose
Government shareholding is at least a6%. The proposal will lead to erosion of revenue.
The ctirrent provision only exempts collective investment schemes fi'om taxation of
dividends distributed from unta:red profit since the collective invesbrnpnt schemes are
exempt fi.om ooiporation tax. This is because the schemes are vehicles fbr individud to
invest in capital markets and therefore not equivalent to power producing companies. In
view of this the Committee rejected the proposal.

Value Added Tax Act
El3. The wordings of the VAT exemption.should be amended to read as follows: " t ta. Taiablz

goo& Wicd fo pcrsoa th:at had an,agrcanmt or a rtract'aith tlu Goanamart of Kcrya or ,atry
'Gwawnmt.AgcnE inplenunting encrgr pojats prior to W epril, eogo afld.llu *gyeaiunt or
coth'dct'Propidedfor etmptionfrotn aahtt aild,ed taq ?tovidcd tlut this ucmptinn shall apply to
the wapircd paiod of tie anhact or ag'eanatt and upm taonmmd,ation by the Cabinct
Suetary tcspouibh for mattos rehting to atagl', The amendment will capture the
contracts that are entered into with Goverqment and its agencies that had been
drastically affected by the removal of the exemption fi'om VAT Act. This will release
their cash flows to undertake expansion of projects.

Committee's Observation
The proposal to exempt VAT will increase tax expenditure. The Comtnittee rejected the
proposed amendment by KENGEN.

994. The First Schedule to the VAT Act, 9ol9 in Part I be amended by inserting the following
paragtaph in proper numerical ordery *Tasibh 

Wiies, arahding notor oohirkso inportrd, or
purdusdfor dirat and ezchuiuc use ix tlu qoflrtntctiot, of d poutr gaerath,g b1 a amPtty, to
sufiPb clearicitl. to thc national gnd apfrovcd by ,Cabinct ScaAatyfor Natiorul Treanny upon
teanmmdation by tlu Cabinct Scctetary rAfonsib;hfor atdgt." The power generators will
pa88 on the increased cost ofpower: to the off-taker and eventually the ultimate user will
bearthe cost incleasing the electricity tariff

Comnrittee's Observation
The oremption will increaqe tax expenditure tha.eby r.educe revenue.

Mieceilaneeuo Eees & Levies Act
ee6. The Second Schedule to the Ach (i) In Part A, paraglaph (xxvi); and (ii) In Fart Bi

ParagFaph (x) by deleting the words "KSlt. 5 billiot and substituting with the words
"I(Si. 3oo millioi'. Reduction of the ttu'eshold for exemption of the goods intended for
public interest projects will reduce the cdst of such projects and broadening the qirpe of
the projects that quali$.

Committee's Observation
The proposal by KENGEN seeks to reduce the tlu'eshold under which the Cabinet
Secretary catr waive IDF to promote investment to three hundred million from the
proposed Ksh Five Billion. The proposal to increase the tlu'eshold fi'om Kshs. 9oOM'to
6Billion was informed by the need to protect the erosion of the revertue base that was
witnessed when dhe threshold was two hundred million. The proposal by KENGEN was
therefore rejected.
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s.'*e DANONE NUTRICIA
Danone Nutricia submitted their memorandum dated gt* May ao?l, They proposed THAT-
t96. Infant food classified under tariff code l9Ol.rO.OO to be accorded VAT exemption

explaining that in the absence of breast milq infant food is the most euitable source of
nutrition for a developing baby as the nr.rtrients are adapted to meet the infanfs
nutritional needs. The benefits of infant food are however not accessible to a vast
majority of those who would benefit from it mainly due to the price of formula. As a

aonsequenoe of the tax reductions, it shall become more affordable to those who need it
most and result in additional health benefits to infants, which may result in savings
occasioned by a reduction in health expenses incurred due to malnutrition. Additionally,
uptake of infant food (instead of unsuitable breast milk substitutes) could result in higher
pa5rment of corporation and payroll taxes.

Committee's Observation
The Committee agreed to exempt VAT on infant food classified under tariff code

lgol.l0.oo to make the commodity affordable.

S.4S LEONARDO TE,CHNOLOGIES AND SERVICES LIIUITED
Leornado Technologies and Services limited submitted their memorandum which was

proposing TIIAT-

s9T. The proposed amendment seeking to exempt fi'om VAT the exportation of taxable
services be ddeted.

Committee observation
The proposal above see}s to delete the proposed amendment is intended to remove

challenges in determination of services done in Kenya by a resident Company but
purpor.tid to be enjoyed outside Kenya tlus leading to loss of revenue through claiming
of lefunds on Juch transaetions. However, the proposed emendment affected

trausportation of goods originating from Kenya to the neighbouring countries. In otder
to retain the competitiveneis of the transportation sector, the Comnrittee h.as pr_oposed

the amendment to the Second Schedule to provide zero rating on transportation of goods

originating from Kenya to a place outside Kenya.

328. Further, that the VAT Regulations, 9ol7 be amended as follows - (i) In Regulation I by
inserting the following new definitions in proper alphabetical sequence "For putposa of
Rcgulaion ts: 'Busirusi agrecmcnts' atill huludr but not limitzd to: lzgally atforaabh ofiracts;
g*rol onapondnve; purchase ordns; inwius; paymnt iutrumath; reuipts and other
-clahonicforms 

stuh as cmaib; online ordring rcards and paym* that are likely to ettutge ut

ttrtrclog fuuclapc, 'Location' of t)u 'user or @rurutner' flcans: @) m* ilu us.er or mnntmcr is

*wrpotatc4 tlu-registnen ptnce of business\ and (b) NoWithtandhg tlu prwision ia (a) abooe

(i) ihe lomtiotr. of his btsiruss atablishmenl or (ii) Whcre savica arc used or a nsttmcd at a
ptaa othn than-the phce of incotporatiot or busituss atablishnenq that is to say, a fued-astablishmmt 

elsathic, the hcation of nuh atablishmatt or (in) lVTpre saticcs are ased ot
conrumcd at nnrc thau otu atablishmart, wlutha' rcgista'ed, bttsinas or fue4 tlu establisltmai

nost dh.utly cotuazcd with the ute or ansamftion of the seruicc; or (io) In tlu absmcc of ruch

phus, thc unnl phce of raidaue of t)u ttser or consurncr or tJu billing add'ras of tlu user ot
-corurumer'. "usa'ir consu.mat ,ncdls the pa'sott uho scelcs performancc of smtica furaunt to a

bai;lnss agrcemad'.
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329. In,Regulation 13 (A) (a) by deleting the paragraph"a copltqf rte inraicc sluwing tlu raipicrtt
af tlu W?b to be a lerson outsidc K*ld; and substituting it with the following new
paragraph " ta.s invoid' .

$to. In Regulation ls (9) (") by deleting the paragraph'Ior sd'Lriccs, sttth oth* doamcnt$ a the

C.ommisiotrcr may require as lroof that tJu smtica had beil uscd or a*umd outside K*td'
and substituting therefor the following new paragraph: "for satiuq nuh othct documatary
proof that tlu seruias haae bem *ed or mnsumed outsidz Kexya."

t$l. In R.egulation 13 by inserting the following new Regulation immediately afto:
Regulation l$(s)i " lEA. Eaaft as is .otherwisc prooidad. in the Regulntiotts, tlu Placd of usq
@fiilmltiu, or alioytunt of a savia supplicd fiom Karya slull bc tlu l.uation of tlu usr oi'
@isurnct of tJu sattices."

Committee's Observatiori
The proposals in paragraphs 998 to 881 are to be addlessed under the VAT Regulations,
9ol? in line with Statutory Instlumelts Act.

9s9. If the proposed amendmebt is passed into law in the Financc Aat, 9o9l exportation of
ta:rable serwices will continue to be subject to VAT at zero per:ceht consequently enabling
businesses to deduct input tax on their taxable purchases thereby making, the supply of
services more competitlve in the global market.

Committee's Observation
The proposal above seeks to delete the proposed amendment is intended to remove
chdlengeg in determination of sqrvices done in Kenya by a resident Company but
'purported to be enjoyed outside Kenla thus leadiug to loss of rev€nue. through claiming
of refunds on such transacdons. flowever, the propooed amendment affected
transportation of goods originating fi'om Kenya to the nelghbouring coutries, In order
to retain the competitiveness of the traneportation sector, the Comrnittee has propo-sed
the amendrnent to the Second Schedule to provide zero rating on transportation of goods
origlnating Ii"om Kenya to aplace outside Ken5ra.

s.rM TaTCTORY FARIYLS
Victory Farmo, submitted their memorandum which was sent on their behalf by
PricewaterhouseCoopers Limitd (PwC). They proposed THAT-
ss9. Ah amendmeut be proposed in order to reintroduce the VAT exempfion u1der the First

Schedule Part I of the VAT Act, that applies to dl fisheries - wheiher inland or not:
"Tqsabh rupplics i*lrdr"g lor fuh fceding and handling watn ofarations, nA sturqgc, f$h
cages, lond orctruction ard maintawnce, and fuh frocasing and, landling imporhil or
purclusd for direct and erclushte use ht tlu optal:bfls af fisheries a;nd fish liocasors upon
rccotnmatdati* A the rclannt statz dcparhtunt" Wjth the VAT exemption, fish produced
domestically will be more competitive against imported fish. This will reduce dependence
on fieh imports to support the growing demand for.fish.

Committeero Observation
The Committee ag'eed to exempt Ylif *Taaabh supplics huluding for fuh feeding and
lwndhng watet' operutiotu, coW storag4fuh caga, Xnnd coiutnution and. maintaunce, andfish
proc*ing and, handlhq tnforhd or finchasd.for dirut and a,clwhtc uso in thc opnations of
fubio ail. fuh poca sol's ufi on r@n?ttatdation by tlu rcbvant state depmbnai"'
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9.45 ECART SERVICES LIMITEI)
Ecart Services Umited (ruMIA) submitted tleir memorandum which was Presented on their

behalfby PwC. They proPosed THAT-
gg,{.. the Third Sciehuti to the ITA is amended in Heading B by amending Paragraph t r to

read as follows: "Tlu rate of tat in rafcct ofminimum ta.t und* sation 12D slullbe wro poitd

f*tln r*rof the gross htttioaer." Xeny*s-i-conumerce sector is at the infancy growth stage
-eharacteriz"i 

Uy?o losses. C.onseqriently, saddling this sector with minimum tazv which

is a sunk cost, 
-will 

increase the brrcak-even period whioh is already long' Minimum ta:r

therefore tlreatens the existence and glowth of the e{ommerce sector'

Committee's Observation
The reduction of minimum tax to zero-point five
in revenue loss. The Minimum Tur is meant to

loss making entities.

percent ofthe gross turnover will result
[ring into the tax bracket the perpetual

s.46 PRTCEWATERHOUSECOOPERS (PWC)
pricewaterhoor.Coof.m submitted their memorandum and made oral presentation before the

Committee. They proposed TIIAT-

ee6. Sub-clause e(a[f) be amended by deleting pgagaphs. (0, G) 1nd (h)' This i1 because t}re

element of contrlol for tax po"pos.s strJuia n6t ipply-to indepeudent parties and tlat
KRA will have unlimited powirs in determining the treatnent befween two separate

ta:rpayers.

Committee's Observation
The Committee agreed to retain the various circumstances under the definition of the

term controt as it is in the Bill. However, an amendment was Proposed that the

Commissioner General an assessment before deeming control'

996. Reword section l6(9xi) of the ITA to apply only to non-resident relabd parties and

inclusion ,f ";;;;#'to 
exclude the aiiticabilrty 

-of 
interest restriction to financial

institutions. Thi; is because there is ,o to leakagi if tle loan is provided by a resident

t *p"y., as the interest income earned will be subjgct- to corporate income tax in Kenya'

further, it will dir**"g" loan update from third parties due to the adverse tax

implications.

Committee's Observation
The Committee observed that above proposal by PWC seeks to maintain the existing

debt to equity ratio for restriction of interesfi deductibilitf *1,i11 is.susceptible to

manipulation'and has not been effective. The use of e-arnings b*t: interest' taxes'

depreciatio" ""a amortization (EBIJDA) is more effective as it is based on the

print"Uitity of a business which is the determinant ofhow much tax an entity should pay'

gs7. Opposed the proposal under Clauses 98 and 9s of the Bill aimed at increasing the period

within which assiessments may be issued/amended by the Commissioner li"om five years

to seven y""r, *d also the proposal to increase the document retention peliod from five

years to seven years beca*" ihu increased time period may erode the administrative

efficiency of the KRA.

Committee's Observation
The Committee agreed on the deletion of the clause 98 (a), (c) and clause 99'
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338. Removal of Withholding VAT (WHVAT) exemption provisions under clause 39 because
some taxpayers will be in a per.petual VAT cr.edit position.

Committeers Obseryation
The above proposal by PWC is to delete fi'om the Finance Bill, eozt the proposal to
ddete Seotion 'leA (4A) of the TPA. The proposal in the Bill seeks to i'ernove the
Commissioner's powers to exempt any suppliCr from application of WltVAT. The
provision is no longer ielevant going forward considering ifiat the r.ate of WHVAT was
reduced fi'om 6% to 9Yo and the fact that excess input fax resulting fi'om VIHVAT is
refundable. trn view of the above, the Committee rijected the proposals by pWC and
retained the clause as it is in the Bill.

9t9. Clause s3 be amended by deleting the words "oif the rctificatioi appearing in,sub-section
({4,). This is because while it ii acknowledged that iiterest and penallies should not
accrue where the taxpayer has overpaid taxes, the point at which the interest and
penalties cease applying s[rould be the date when the ovirpayment arises and not t]re date
of notification by the KRA of the ascertainment of the ovapayment.

Committee's Observation
The Committee observed that the propos-al by PWC does not state how and when the
lverPaJnnent is to be established. Overpayment cahnot arise without validation by the
C-ommissioner. It is irnportant for a taxp"y"r to knpw the effective date when the
validation takee e'ffect is the date the taxpayer is notffied of the vrilidation of the refund
claim, The Committee therefore rejected the proposed deletion as it will create
uncertainty.

ttto. They wore opposd th9 proposed insertion of a new segtion ro8id. of the TPA to pr.ovide
concurrent civil and criminal proceeding as'it seeks to interfere with the judicial ,arithority
qfthe courts.
Committeds Observation
The Cammittee agreed with the proposed to the deletion of clause 4,O,

s41. Theprovision to exempt from VAT, exportatiqn of taxable servjces b deleted to ensuring
(hqt exportation of taxable senices rernains zero rated. This is becauge the exemptioil
goee against best practice and principles of VAT on exported seivices as provided for
under the OECD.

'Comriitteele 
Observation

The proposal above seeks to delete the proposed amendment is intertded to remove
ohallenges in determination of services donl ,in Kenya by a r.esident Company but
purpoi'ted to be enjoyed outside Kenya thus leading to loss of revenue through claiming
of refundp on such transactions. Howeveri ttre proposed arrendmeit affectel
tranoportation of goods originating from Kenya to the neighbouring countries. In order
to retain the competitiveness of the transportation sector, the Comrtittee has proposed
the amendment to the Second Schedule to provide zero rating on transportation-of goods
originqting {i'om Ken5ra to a place outside Kenya.

srl9. Clauge.gt(a)(xxiv) be amended by deleting the provision to reintroduce exepption en
specializedequipmelt for the development-and gineration of solar. energ'y. Furtier, they
propoeed the insertion of a dause under the Second schedule of thJ VeT Act that
provides for zero rating of taxable supplies, to read as follows: "spccializd equipmtf,or
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tlu buelopnmt anl generation of sohr ail atind. energ, including photow-ltaic modubs, dircct

ctnmt d*rgt conailbts, dirat cartat invertus and d.cep cylc battnias tJwt use-or store solar

pucr, upon recommendatiat to tlu C;ommissionn by the C.abinct Suretary r*Poaibhfor nalters

rcb*flg-t" artrg." Exemption will increase the cost ofsolar powered equipment

Committee's Observation
The above proposal will increase tax expenditure.

94s. They were ppposed the amendment proposed undet sub+lause 26(c) and proposed to
retain the current defiuition of "ottwfee{ as defined in the Excise Dut5r Act, 2o15. The

determination of "othafee{ subject tb excise duty has for a long time been an area of
contention between KRi and financial institutioni. The Finance Act, 9019 clarified that
"fca atd ornmissions earted. bt resfut of a loyt or any sharc b 2*rft a111ot lfiect to excise

iuty and thereby dissipating taxdisputes between KRA and financial institutions.

Committee's Observation
The above proposal will increase tax expenditure.

S*4. Remove excise duty on bottled water noting that subjecting both V_AT and excise duty

on bottled water iricreases its cost making it unaffordable for most Kenyans who do not

have access to safe drinking water.

Cornmittee's Observation
The above proposal will increase tax expenditr:re.

3.47 RSM (EASTERN ATRICA) CONSLJLTTNG LIMITED
nSM ln"rtlrn Africa) consulting Ltd submitted their memorandun dated I't June 2o91 and

made oral presentation before ttrJCommittee on 3d June 9o9r. They proposed TIIAT-

Income Tax Act
94.8. The definition of "Control' be amended to read as follows; "Cortrol inrehtionto aferson

uw ircfudts: (i) A person holding at lcast 2o% ooting nd*r il a a npary, d:r@ or ;ul;re.ct!16

(;i) A toan oiio"rk outiarth.[ at hast 7g% oflh; bik oahu of the total-ass(s gdthe yti$_,

.f-*;) a dirutor of the attitsa ii) a sharchot* o|ttu qti!_wln lulds ary slurcbWing d;rntb
"or iniirutty; or;iii orry assoiati of the dirutor oi sharclalder of-thc cntitl6 (r!l 4 Orontce fu1.a

pcrsonfor "ryfrh oi;*tt anis anutituting at hast 7of filu tolll infubtahws of the cntity

n*r;j a d,itlinr of thc attity ii) a shareholdcr of tlu_nti-U who lulds atty slwrdnAhg dirr"rb
"or hiirutly; or iiil ,rry ouirioL of thc dh'utor-or slurduldtr of tlu ?W Ga) Tlu PoYo b
appittt iit thoi h"tf of tlu boird of dirutorl of thc entity; ,, (!).Tlu foatm' undtr an

tir-*nt, to inJlaarcc"or-d.h'ect tlupanciat and opa'ating \l*t t* yW or tlu ability to

i*ot the boaid' . Control in its literal sense miarrs the ability to influence or direct the

operating and financial policies of an entity; and the definition should not be extended to

U'ringing;arket based ftrir-a-party transactions into the ambit of control.

Committee's Observation
The Committee proposed an amendment intended to separate the ordinary market

activities that have nothing to do with control.

9116. Clause e(b) be amended by changing the definitio.l of \"?yyawt^ata.blishmatC' 
to read

as followsi "per-mancnt atabt1tmctttoiaut hulu&s: (l Aford ?lace of btuituss thruagh athich

busincss is uholly or partly aaried on aad includ.a: (a) A phce of narugemcn\ a btancl4 an
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offra, a factory, a unrhshol; and a sal* outhl (b) A mhu, an oil or.gas wcll, a quqny, ot' arl
othu phce of eatractionor ca2loitation of natural resou,rces, if it it in iiswufor more-thwn ti-
W k) 7{ warehouse ht relation to a person anhose bwincss is frovidi.ttg storagclfucilitirs to
othas; or (d) A,ftrrr+ plantation or otha plaa anhaz agriottlwaiforaay ph*ioir, or rchted
adiviti.es arc cqied oul (ii) A baiAing si\ cotstttutii4 assntbly-or instaihnon projut, or any
supctrtiso;t? actioity annated to a site or projcct if it continaesfor a paiod of morc than t Bt-ddys,

Widrd tlut (a) IVlcre a pa'son canics on activities at a place that ansttArtes a bttilding ih or
mwttttttion or iwtallntion projat atd. tlusc activities at'e can*d on daing one or more paiods of
tine tha| in the agregatz, eeucd so-days but do not erccd tea-diys; ail (b) hnncaed
actil,itia, are caticd or at thc samc build.ing sitc ot' construction qr iflstatbtion yojca during
Wntleriodl of tine, cach eaceeding thirty dcys, by one ormore atterpiies cUicly ri;tatcdto *e
fv*nmtioncd attcrprise tlu difrferatt poiod, o7i*t shall bc adfud n tlu aggrcgatc pcriod. of
timc duing athich tlufrst-trutrtioned,attapisi,l;rls caricd on actiuitia at *it.tu;W;;g site i,
@nstuution or instalktion projecS (rrl Th" lroviion of sawiccs iluluding anntltanqt smticcs

?nvidzd by a pcrson thrwgh nQloyea or otha'pa'sontul aryagcdfi:r tlut p:arpsa if tlulcriod
ecccds tlu aggregatc Iss-days in aty tz-month period amrutning m ma;ng *eyeir of inomc
a - ze* (a) Anhatallation or shucfiireasedht tlrc czploration ofnahralresourccs prozr;aa *c
ctfhration antiouafor a leriod equal ta st-days or morE or ft) e depadatt agatt of a pcrson
wlo_habitualfu corcludts, conttach or plcys tlu prhtcipal rob hading to ttu anuluiion iTaitroat
witluat material mod.ification by tlu pcrsoa es"fuaiig the a*tvitiis thut are of a p,eparatory or.
atailiary characta' such as: (c) Thc usc offacititi* sitrtyftor thc purfose of sura[e -- a;t2tnX oy
goods or merchandise belmging to the entatfiisq (d) Tlu mahrtawuc of stock of goods ot'
ncrchatdise belonging to tlu attzrytrise solcSfor thc putposc of storug or displcX,for-tti prrrpot,
offrrcessing fut another arterprisq or (e) Thc maind.orcc ofiiTxApUcc ofiusit"ss sob$1or ttu
fur$sc of pu:chasing goods ot'mcrdundisq or colhctittg infonuthnfor tlu mrzrprise,f* thc
putpose of carrying ot, ary othn aetioitlt or anbination of aaivitict. The numbrcr of days for a
consultaqt providing a service on behalf of a non-reeident should be alignd with the rss
daye (o months) in llne with the ITA resideirci rules.

Committee'p Obgervation
The Cornmittee observed that the proposal by RSM seelCI to increase the number of days
for serices to qualify as a peu,nanint establishment from 9r days to t8s days. The effirct
olthis will prohibit the goverii,ment fi.om taxing such services until r8s dafs. In view of
this, the Committee rejected the proposal

E47. Clause z(a) of the Bill be amended by deleting paragraph (D *d substituted withz '(i) an
amount o{intaest paid ht propr atlta the cqtcnt thattlu highcstamount of allloanslfromwn-
residatt bndns htW b the amfatty at ary1 time duiug ttu year of iltame:eeacds tti tima the
sum of the rwenue rcserues and. th.e issrcd atd paid up capital of ail classcs of sharcs of tlic
corn?dny; or an arnount of dearcd interest wlw:z a twn-raidant pcrson, is in mntrol of tlu
lrltflary' For tlrc.putpose oftlis subscdioh the aftsssion'ranflucresava" inchdts acatmtfuted
losses; Proa:id"cd, tlrut this paragraPh shall- (i) ako appb to loau adoanad. to tlu mtnparry b a
wn-raident associate of the tzorrcsidnt umfary anholling tlu rxident Conlary; attd (ii) not
ah!fu wltre the ampary is a bat* u' afrutuial instiutioi lianucd utder thc tio$f;ng i* or
MioofinaneeAcf,.

9t18. Paragr.Ph (,) under Clause ? be amended as follow s: 'Q) hrterdst payncats in propot'tion to
tlu ettmt that thc highest amourt of all loans bA b thc oipaty at.aStime dunig iheyar of
inamc ezads tlu greatn of thra tima tlu sum of tic rq,ard rrit-o and tla isrud-and jaid up
caPital of all clases of shara of tlu cwnparyt or an amount of ihemed inbrest whae the *iponyi
ht the anhol of a non-raidart ?frson and wha'e tb impary is not a banh or a firuttcial
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itutihttion licaued under the Banking Act Proaifud that this faragta?h - (i) slull af|ly ! loaTs

advanccd to the ampany A a nan-iaidmt associntc of tlu non-raidcnt ampatty cutrollinS tlu
rxidat compary; nd (;i) shall czcl,udc loans receiad fron raidatts (inchtd;ftg a bank ot a

firurciat htstihttion liccnscd tndtr tlu Banhing ld or Mictofiruncc Adf .'t\e provisions as

worded to include pay,nents that are economically equivalent to interest, without
defining what this means could create a lacuna, as there could be a conflict with interest
un-winfung in the accounting sense, which is not interest. Additionally, the interest
expense p"id on loans provided by local lenders is taxed as income on the resident
lenders, and therefore there is no loss in revenue. Forcing companies not to borrow will
have its impact on tfre financial sector, which ale one of the highest tax Payrng sectors.

Cornznittee's Obs ervation
The Committee observed that the proposal by RSM seeks to maintain the existing debt

to equify ratio for restriction of interesfs deductibility which_ is 
-susceptible 

to

manipulation and has not been effective. The use of earnings before interest taxes,

depriciation and amortization (EBITDA) is more effective as it is based on the

prontaUitity of a business which is the determinant of how much tax an_entity should pay.

The debt-io-equity ratio measures efficiency of business and its profitability. Furtleri
EBITDA is recognized as best practice in dealing with tax avoidance alising fi'om capital

st'ucture of a company.

The Committee however agreed to make exemptions to the EBITDA rule on banks or
financial institutions licensed under the Banking Acq and micro and small enterprises

registered under the Micro and Small Enterprises Act,9Al9 as well enterprises that
supplies solar power equipment to low-income households.

8r!9. Clause 8(9) be amended by providing a turnover threshold because the multinational
gl.oups whose Ultimate parent Entitils are located in Kenya need this information for
certaint5r on compliance with the provision.

Committee's Observation
The C,ommittee noted that the proposal seeks to provide for a threshold of gross

turnover. The threshold will be prescribed through a regulation as it varies from one

jur.isdiction to anotler. In view of this, the Committee rejected the proposd to provide

threshold in the proposed amendment as it is not necessary.

Value Added Tax Act
gEO. Clause 90 proposing to amend Section 6? of the VAT Act be ddeted because it

conh-avener Seclion ir(r) of the Statutory Instruments Act which requires all statutory
instruments to be tabled in the National Assembly for approval. Moreover, regulations

made in the absence of a review and feedback mechanism could have its own

consequences.

Committee's Observation
The Committee agreed to delete clause 20.

oEI. Clause er(b) be amended so as to read as follows; "Wha'e tt"fol\?rrl1€ sapflits, eecluding

lattl acommodatiot4 r'estaurant ot antqtainmant snvices uthcre alplieabh tahe flau h tlu
coafite of a registaed person's busiruss, ttuy shall bc rero ratd.in acardanue with tlu proaisiotts of
Section T - t. fhe upofiatiott of goods or tazabh settices." Exempting exported services will
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increase the cost of doing buoiness and alse make Ken5ra a less competitive destination for
out6our.cing"

Committee's Observation
The Committee observed that the above proposal seeks to delete the proposed
amendment on paragraph r of the Second Schedule in the Bill, The proposed amendment
in the Bill is intended to remove challenges in determination of serviceJdone in Kenya by
a resident Company but purported to be enioyed outside Kenya thus leading to loss of
revenue through claiming of refunds on such transactions. However, the proposed
amendment affected transpottation of goods originating from Kenya to the neighbouring
counhies. In order to retain the competitiveness of the transportation secto[, an
amendment to the Second Schedule is proposed in order to provide zero ratirtg on
transportation of goods originating fi'om Kenya to a place outside Kenya.

Tax Procedures Act
952. The proposed increase in the audit period from {ive (o) to seven (z) years, as provided for

under clause 29 of the Bill be deleted because perEons who maki i volunteei declar.ation
under the Voluntuy Tax Disclosure Program(fffOf1, could be subject to an additional
assessment in respect to the areas of voluntary disclosure, which is not the aim of the
Progrlm. This may affect taxpayers' willingness to take advantage of the Prcgram since
an audit may be triggered for tle remaining two years not captured.under VTDP.

Committeef s Observation
The Committee agreed to the ddetion ofclause 98 (a),(c ) and clause 99.

s69. They submitted that the provision for withholding VAT exemption should not be deleted
but be retained, log"E that deppite ths reductionln the VAT n ittholdirrg tax rate, rome
suppliers may still find themselves irr a aiguificant vATrefund position.
Cornmillss,e Observation

85{': Insert a neril sub-section under seotion 47 of the TPA to read as follows: "Whcrconthc

"filing oJah inanc taz rehrfi., a tasfayn las wcrpaid taxfn' the ycar of inanc, thc anwnt
oltclpa;d csn be transfen'd to arothet' yeat' of buoma based on a wifucn afplication by thc
tan?ger' atd thc amourt ovcrfaid will bc tran$arud, aithfu oo dqs of tlu racipt of tlu
afllicatiott Wta'c tlu rqetuc authoifi tttds fo ocrify tlu transfcr, it atitt-lonphta tlu proeas
within tlu oo day p.roridcd'.Instalment taxes are based ou epfrmates and upon subniissiou
oftetgrns, the self-aseessed ta:r liability for.the period may be lower tharn the prior year
liebility which war used to estimate insialment tal(es.

Committee's Observation

J!9 ntopotal by RMS seeks to introduce an offset of overpaid tan against futue tax
liability upon verification of overpaid tax by the Commiseioner. The proviSion for qffset
provided under this Section covers all tax heads and therefor.e the proposed new
provision by RMS is a duplication.

The aim of the poposal in the Bill is to provide that interest or penalties shall not accrue
on the amount applied to the payment of the outstanding tuc fi.om the date of the
notification to the taxpayer'.
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Excise Dut5rAct
968. Opposed ttie proposed definition of "othzrlas'ynder clause 95(c) because it is

r#ogressiu" *d is likely to lead to ambiguity of the g9ope. of interest.that is exempt

fromlxcise duty, a deficiency that had already been cured by the Finance Act 9019.

Committee's Observation
The Committee observed that the above proposal seeks to delete the proposed

amendment on the definition of 'other fees'. ThiJ will negate the intende{ objective of
reducing the tax expenditure. This will also erode the tax base and is therefore not

supported

E.48 DELOITTE & TOUCIIE
Deloitte and Touche memorandum submitted ttreir memoranda Refl FK/NA/otoou t' They

also made oral presentation before the Committee on 9nd June 2O}l.Tbey proposed THAT-

Income Tax Act
s66. The proposed definition of patnanatt establishment (fE) 

^.Plold:d.for.under 
Clause

ep; Jf tfie Bill be amended. fh"y r""onrourrded that.the threshold relating to the number'

oi d"y, is amended to one hundred and eig-hty-three days. fhe rScglmended proposals

.ru iit od"d to Jign with the internationi blst practicl and maintain consistency with

the model tax conventions.

Committee's Observation
The C,ommittee observed that the proposal by Deloitte and Touche seeks to increase the

number of days for services to quaiiry as a permanent establishment from 9l days to 189

days. The edct of this will proiribitihe gwernment from taxing such services until rgg

days. In view of this, the C,ommittee rejected the proposd'

952. The proposed definition of 'hgfastntchtrc bmtd' should be deleted and replaced with the

folowini, " Iqfi'ashtuhtre bud. ineatu a bond i"fl.rd U thc Govazmant of-K?!o or Statc-Ouul'

Agavits"for infir-narrg of a strategu ?ublic hfi'auuAryfuilb huhdtng a rcad, hwPital

pt* spoiAngfoh,;U, .itn ond seu.,a:agi systct4 a communicatiott. ruhtnrk or dn €nrrg Proicct.

tnu irupoiJd r-u"a-.nt to inclui. urr"rgy sector projects in the listing of-strategic

public ir,frastru"ture will enable the sector 
-to attract investors and as such make it easy

for the players to borrow.

Committee's Observation
The proposal was agreed to so as to include energ'y projects in the definition of the term

' infrashuctttrc botd' .

388. The proposal amending Section 19E (l) of the.ITA should be deleted and replaced with-

the followingr "Notwiihstail.ing orry oitl, prooiion of +it Act, a ta"t to be hoam as digita.l

saricc tar shall be payable by o ri"-iaifuit'pa'son uhoie.uymci'om-the proais.ion of satica is

d,erioedftom o, oiio io Xoryo through aiusincss cyncd out ooer tlu intmtet or an elcctrotic

utun1h iglud;ng through a'digitallrurketplace"" fhit aligns Section lsE (1) with the

provisions of Seltion s(-e) (ac) 
"Ind.li*io"tls 

any likely ambiguities.

Committee's Observation
The proposa Uy Oaoitte and Touche seeks to align the scope of digital service tax with

au proptsed airendment to Section s (e) (ca) 
.so 

a1. to cover income accruing over the

internet or electronic platform including ttriodgl, a digital market place. The Committee
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observed that the proposed arnendment will provitle clarity and as such proposed an
amendment to clause E in line with Deloitte and Touche

s69' The Bill should be amended in clause 6 by introducing a proviso under section tzE (i) td
read as follows: "Prcaidad that Digitalsenticc tar shalt f,nlyipply to a pet.sort wtw has pril*d
d;gittl satices o1ryPeg to make irgtA senins, ttu wkl of ioit;rn;ifi"t million. shitlhgs or
yl i! lrty ?*i4 of tunlve qnont;N'. Exempting income-belo* 

" 
-gilr.r, 

ttu.eshold tom
Pigrlrl Servise Tax (DST) will cushion srnall aird emerging entrarits into the market as

{|.!Sf -may_take up-a .signffical! part of the ,e.,en-ues-of such nascent players. In
addition, the effort ts administer DST on revenues below a certain threshold ma! not be
commensurate to the tax yields thereon.

Committee's Observation
The proposal_Pl Deloitte-is to provide a threshold of KSh. 6 million for a peison to be
subjected a q$. Co:uidering-thls tax applies to non- residents and have no physical
Presence, it will be difficu]t to monitor whether one has reached a threshold or ntt-This
will create loopholes for revenue leakages and is therefore not supported. [n view of this,
the Committed rejected the proviso.

s6o' The Bill should be amended in clause 6 introducing a proviso to be to read as follows:
"For Awidana of doubt, non-rcsidqtt pcr.swu urith pcnunatt Establishmatts in Keilya arc
yhie tfu salc of pigital Seruice TaCi Non-residents with permanent establishments in
{:oI. are treated fu{ 1* ptu?eses like residents. Th; proposed amendrhent will
eliminate the p_erceiyed bias and provide a level playrng grodd for the nqn-resident
persons with PEs in Kenya with resiaent persons. 

r---r -

Committee's Observation
The C,ommittee observed.that the proposed amendment by Deloittp to include a proviso
that exoludes the non-residents wtfu a pn from DST wil L.eate.loopholes that rnay lead
to tax leakagq..fo_1 example, where a non-resident percon otrers digital servioee but not
ttuough_it1 PE in 5.ny1 iuch an exslusion will mean that this noniesident persori does
not Pay DST. In view of this, the Cornmittee rejected the proviso to exempt non-resident
pefsOns with Permanent Establishmentc in KenyafromOST.

361. Aurend sub-clause 6(9) ,f _th. Bill to read as 
-fo[or"r.' 

'(s) Da1itc rubsation (t), diful
seflrietar shall rc.t alplt to irtwu clwrgeablc u.fld,er scctioa g'd. Th; recommend"i iropirAshall ensure equity-in taxation and.Incourage non-r,esidents whose incom" is taxab;e
trnder section 9(p) to invest in Kenya.

Committee's Observation
The Committee observed that the 4mendment is tu'geted on non-resident coripanies.
T!3 froRosal to exclude the non-residents with a Per"manent Establishment from DSTwill create loopholes that. may Iead to tax leakagee and therefore not supported. For

-e-xamplc 
wherc a non-resident person ofer's digit-al services but not ttu.ough its pE in

Kenya such an exclusion will mean that this non-iesident person does not prf oSr.
962' They supporled lhe-plopqat to remove the capping of the tax loss utilisation period

under clause o(b) of the Bill. Further, they recomriended introduction of the pioviso
under Section ie 1+1 of the ITA to read as follows: 'Provid,ed tlwt this gedimr, shall abo
Wly .h atry werpircd acatmthted tac hssu as at 1 July eoef . The r.ecommended
ameudment will ensure that there is no arnbiguity in dealing with tunexpired prior yeu
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losses as at the date the pr.ovision becoming effective. It will also pre-empt any potential

tax disputes with the KRA.

969. The proposal to introduce earnings before interes! taxes, depreciation.and amortization

(EBITD|) based interest liriitation rule would discourage businesses from

iorrowinj/debt-financing, resulting to negative irnpact on the economy, as many

businesses depend on loans for capital.

s6rt. They recommended the following: (i) Allowing individuals to claim interest without any

restrictions; Allowing companiC"s ilat are iot foreign controlled, slalt-uP!, 
-Special

eurpose Vehicles 1Si=Vs1, r.eal estate firms and bueinesses operat'r1g ! capital heavy

sectlrs to only ,".t i"t inierest that is paid to _non-residen! Pereons; (ii) Allowing Persons

who are azuiea by the interest limitation rule to carry forward any 
-exoe-ss 

interest for

deduction against Jubsequent profits; (iii) Iinancial instiiutions licensed under the Fourth

Schedtrle to-the ITA; ani (iv) introdutirig a clause that will exclude interest on existing

debt/ loans fbom tir" r.ipi of debt/lo-ans whose interest would be subject to the

EBITDA-based interest limitation rule.

Committee's Observation
The C,ommitte" 

"gr..d 
to make exemptions to the-EBITDA rule on banks or financial

institutions licensld under the Binking a",, and micro and small enterprises rggistered

under the Micro and Small Enterprise-s LcLgoLQ as well enterprises that supplies solar

power equipment to low-income households.

965. An amendment be made on the threshold of turnover that the Multinational Enterprises

(lro{Es) should meet for the ultimate Parent Entity (lrgl to comply with this

ieqriremerrt. 'ilrey recommended a threshold of KSh. one billion Per- y:ar' The ef[ort to

adnrinister the aniuat retunns on MNEs that do not meet a de'minimis threshold may not

be commensurate to the benefits.

Committee's Observation
The Committee noted that the proposal see}s to provide for a threshold 

-of 
gross

turnover. the thr.eshold will be prescribed ttu'ough a regulation as it varies from one

jurisdiction to another. In view oi thir, th9 Comnittee rejected the proposal to provide
-threshold 

in the proposed amendment as it is not necessary. . t

s66. A recommendation be made on the introduction of a proviso under p*lgtp} 1-(d) ofthe

second schedule to the ITA in the correct alphabetical order. The proviso should read as

follows: " F* oooidrtuc of doubq imatmcnt allounue ofl att! wittcn doatn'|ry as at tlu fute

of charyefiom rcd,ucittg-bohr* to sh'aiglt Aye bas.is shall.be ch;ncd on a straight-linc basil'.

The recomm"na"tio""grarantees the-much-needed certainty and pre-empt any potentid

tax disputes with the KRA.

Committee's Observation
The Committee agreed to the proviso in order to provide a transitiond period.

367. The proviso appearing under Section 7A of the ITA be amended to read as follows

immerdiately 
"ft 

r the"words this Act "...and diaifunds dishifutcd by a pown.prc&rhg

ampany in'uthich the Goamtment of Kat\a ?.y 1t lzast forty-fiae pcr ccttt of i* sharel"

Corlpensating tax will majorly aris-e ot th" basis that the power producers are in tax loss

porition. tvtoit player, ,-i in- a tax loss position due to accelerated capital allowances.
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ITiog the untaxed profits wilf negate tax rationale for the tax inceutive as it will claw
back all the benefits. 

-

Committee's Observation
The Committee observed that the current provision only exempts collective invcstment
schemes fi'om taxatipn of dividends distiibuted from uniaxed profit since the collective
investment schemes are exempt fi'om corporation tax. This is'because the schemes ar-e
vehicles for individud to invesl in capital markets and therefore not equivalent to power
producing companies. In view of this, the Committee rejected the propisal.

Yalue Added Tax
t68. The zererating of exported taxable services be maintained and further guided by

international best practice and generally accepted principles of VAT on international
trade; the Cabinet Secretar-y for ihe National T"eas,iry (iStr develops r.egulations to aid
the taxation of services that are traded across bor.ders. lhir ir prr,*oirt to the CS's
mandate under Section 67 of the VAT Act, 9O18.

Committeeis Obseiwation
The Cori. mittee observed that the above proposal seeks to delete the proposed
amendrnent on par.ag-raph r of the Strond $cheduli in the Bill. The pr.oposed arnend-ment
in the Bill is intended to femove challenges in determination of serrices done in Kenya by
a resident Comqany but purporte! t9 be enjoyed outside Kenya thus leading to loss of
revenue through claiming of refunds on such transaqtions. However, th; proposed
amendment aff.ected tr-ansportation of goods originating from Kenye to the 

"eigfrUouringcouubies. In order to retain the competitiviness of the traisportation Bector, an
amendment to the Seqond Schedule is proposed in order to provide zero rating on
transporihtion of goode originating fi.orr Kenya to a,pleoe outside Kenya.

969. The. propoeal to rnove the VAT ctatus of the supply of ondinary bread fi.om zero_rated i
pr.gducts to taxable at r6f/o be deleted. This is U*:.",o" of the gains made through zero

-|a$n8 _of ordinary bread could disproportionately be reversed i'hr.ough increaserl-cost of
living for the ordinary Kenyan.

Comrnillss's Observation
The Committee agreed on the proposal to zero-rate supply ofordinary bread.

s7o. The p.ropoeal in .Paragraph tr+ under part A of the First schedule is amended by
inserting the words nof Kcrya or. dnl .gown turrt agarcy ;nplamtirtg crutgl ptojed,
imruediately after. the iord-,Govmunet7'. The proior"a oil*g" *ft ai-i""te the
drafting error especially where the Bill refers to i.*.bt. goads iupplied to persons as
opposed to by persons. In addition, the proposal will capturJthe spirit and provide clar.ity
tfiat the exemption applies to energy projects that are undertaken by Governmerit
agencies and not necessqrily the Gov,errrlmena itself

Committee's Observation
The proposal will increase tax expenditure and as such, the Corunittee rejected it.

t?1. LPG in the zero'rating be reinstated under second schedule noting that the move to tax
LPG at t6% will negitively--irtrpact on the citizens especially at"such " d; when tle
Government is encouraging K.pyanS to adopt use of clean energ.y.
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Committee's Observation
The C.ommittee rejected the proposal to reinstate LPG under the zero-rating schedule.

This ie because zJro rating ipc wiI attract input tax refund which will consequently

contribute to tax expenditule.

9?9. The transfer of business as a going concern be reinstated under Part r of the First
schedule to the VAT Act, by introducing the following paragraph in proper numericd

order. "Tlu traufa. of a businas at a going anem by a rcgistcrcd pnson to anothn registad

fcrsonl. Reinstaieme-nt of exemption of transfer of business as a going concem will
lupport businesses which require restructut'ing Post COVID-19.

Committee's Observation
The proposed amendment seeks to reverse the exemption from YAT that were removed

through'Ta:r Laws (Amendment) Act, 9O9O. Tbe removal intended to reduce tax

"*pur,6it*. 
which rtood 

"t 
o% of the GDP which was the FS!"t1in the region. Reversal

of'this exemption as proposed, will negate the objectives of reducing tax expenditure and

alao erode thu to base. fn addition, it witt create uncertainty in the tax policy since these

amendments were made last Year.

9?3. The proposal to reinstate taxable supplies imported or purchased for the consh'uction of a

powir generating plant under Part r of-the First schedule to the VAT Act, 
-by

introduJing the 
-foilowing paragraph in proper numerical order: 'Tuabb sufllics,-

c.ccluding ioto, aehidcs, t"rryrt 4 or ptnchdsed.fot' dlcA yd arclasiac use in tlu onsAtdion of
a poarr genarating ptant by a amporlt t" W$ ebtricirt lo tlu ytioyal qid. afrrwed by

AtUa igecrctary-for Natioaat fr**ry apon reammardation A tlu -Ca!!td Surctary

rcsfouiblcfor ,rr*gr. The cost of constructing a power plantis luge an$ reliee heavily on

defit finan"cing. Tf,e removal of the exemption mid-*ay may lead to cash-flow constraints

that were not envisaged at inception.

Committee's Observation
The proposal will increase tax expenditure and as suctL the Committee rejected it.

Employee Taxes (Excluded from the BiIl)
9?a. Secfron f1o;1"; of th" ITA is deleted and replaced. with the followingt."the bat$ts

cturgeabh'si)ll o* regardbss of wheth.cr such a flan is registned-as a alhctiac inaestment

t ti* aithin the ncanini of ttu Calital Ma*ets Ait or nol and slull accrue to thc cnQloyee at

the datc of uercising tlu-opiioo" Ari employee receives a cash benefit onlr at exercise, yet

the tor f,oint is u.If Si*" exercise comei before vest, tax is therefore financed by- either

the emfloyer or the employee from his own pocket or the benefit is redtlced by the

equivalent of tax amount-Tliis may act as a disincentive to the employees.

Committee's Observation
The proposal will lead to erosion of revenue base. The Committee therefore rejected the

proposal

3zE. Section s (z) (a) (iii) should be deleted and replaced.with the followingt "rctaitlstarrd;ng

thc yottis;ii iyitJp*ogroph (ii), utwe srch attnunt is raeiocd. by an empl,ay as paymatt of
rubsisterca *aiath*, *irto;rr**t or othcr allouance, h rrrl!( 

"f : ?f?! $mt outridz his

unrat phie of tnrk"ilril, o, offuial dru.tia, thu amount rct uceeding tlu Pbl;c smia prac;ribcd

rata for tfi d.urotiott of tht pcriod shalt bc d"rnud to be rcimbuserr4t of t)u amouttt so

upit4ed. and stwll te duaa in tlu calarhtion of his gains or profits. Public sentia rates atill be
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as praddld fu the Sahrbs I Remana,ation Conmissiot. The KSh, 9,ooo po' day cap is quite
low consideiring the prevailing inflafion rates and economic situation. Alignment of the
tax-free per diem threshold in line with the public-sector rates advances the equity canon
of taxation.

Committee's Observation
The C,ornmittee rejected the lroposal at it will increase tax expenditure.

876. Section 6(2) O) of the ITA is amended to read as follows: "(b) saae as othmtise eqfrasly
frorid.ed in this sectim4 tlu value of a bmfrt, adaartage, u' ,facilily of zalu*oan natwc tlu
a.grcgatc vabc ulwcof is not hss tlur sitg thotsatd shillirrys g'antzd in rafcd of employmt
ot satviccs randazd'. The plovision was introduced in 20o6 and has been in existence for
16 years despite changes in inflation"and economic oonditions,

Cqmrdttee's Observation
The Committee rejected the proposal at it will increase tax expendlture.

877. Paragraph e of the Third Schedule to the ITA is amended to read as follows: "9. I*nrana
W Tlu anuunt of inwance rclirf shall bcfificat pa' ccnt of thc amount o1f prmiuns Pdid but
slutl not ucad one httndred ard htaily tlottsand ih;tt;"gs lct annutt." This will encourage
uptake ofinsurance products relating to education, liG and medicd hence is aligned with
the governmenfs development agenda.

Committee's Obsen ation
The Committee rejected the proposal at it wil increase ta:c expenditure.

378. Ineert a new Section r (i) which provides as follows: *Vhav 
an cmplotrne isprovi&dwith a

tclQlane, da;,ta ot ktcrlratfor both buincss and persorul luic, thc tazabhbdt$r uill ba to% of tlu
Dr'JIr." Due to the curiient operating environment as a result of the COVIDI9 pendemic,
employ.ees are incurring higher t-lephone, data or internet on business activities urore
than the ?o% envisaged by the Commissioner,

Committee's Observation
The corynittee rejected the proposal at it will increase tax expenditure.

t79. Section a(eB) of the ITA be amended by deleting the words "hiihero;f. Further, that the
sectioil be amended to read as follows: '(z.B) Whnc an anployc is pmviihd with c finfror
aehich A h* aolloy, he slall bc fuemed to hau rcaived a taqt in tltaiyear of iwomc cqual to

- (r) 
7% of tlu initial cafital czfmd;iture on tlu oehich bX tlu anployer, wha'c tlu oehialc kfiue

ycqrs old and bcloq (b) t% of tlu ittitial capital eapatdihre on tJu achicb b tlu cnplolnr, uln'e
tlu a&ich is abooefiae years o@ (c) Is t% of thc *iitial capitat upad;ihr.t:e on tlu uehich bX tlu
an|loyt, whcrc- (i) thcmotor vehiclc is bo"Sht and assntb,bd/tuit+fachar.cd in Karya; or (ii) thc
motor uhiclz is a lybrid. or an cluttic ur. (d) so% of tlu a,st of,hiing or lasing, athere tlu
oehiolc is hired or hasedfron a thirdlar4, Pnvidcdilut- whsi m *rt,l"yu tus iesUictedwe
of wh nntor uchicls the commissiots'sluL if satiqfid of tlutfaaupon proof fu fu *!t lo,
daam'hu a hurr ratc ofbcruift dcpad.hg on itu usigc ofl*c nntor uhicU' Tf,e ife aoir r,rt
provide guiddines on how to afiportion the benifiti derived from a company leased car.
Loased cars, simifar to companJ ownd cars, are provided to an employee primarily for
business use and occasionally the employee may uie the vehicle for pirsonal use. Thi law
seeks to tax the per:sonal use.
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Committee's Observation
The Committee rejected the proposal at it will increase ta:r expenditure.

S8o. Section 6(+) of the ITA be amended to include the following sub+ections: "i)An arnount

paid by the employer either directly or through an insurance company to cover gym

membirship or annual wellnees check-up; j) Amounts paid by the employer for temporary

language/'cultural classes, house finding services for employees hired from outside

Xeiya.-for pru?oses of this subsection 5(4) (i) "Tenporary h*riog rru?y acammodation

prii U th, uo?tqofor not mot'c than so dnti'. The exemption of-wellness and health

Lenefii costs wilf enible the private sector and enryloyers to contribute to healtlcare- by

investing in a healthier worl&orce. These exemptions are aimed at reducing the medical

costs incurred by Kenyans because of some lifestyle diseases'

Committee's Observation
The Committee rejected the proposal at it will increase tax expenditure.

Exciee Duty Act
S81. Amend definition of the term "interest" in Pu't III of the Filst Schedule to the Excise

Duty Act (EDA), to read as follows: "intaat (other tlun ktnat charged' to tu) muns httnat

?q;bh io'ory ,ilrron in rapat of a loan, dcpos$ dzbt, claim or otlur nglt ol obligatioa ad
';iUaa 

a prntium or discouirt b -rt of intnest ond a ammitmatt or seroiccfu laiilin rcs/7ed

of dtry toai m od.it or an Istanicfinarce rehmt. The proposed change is retrogressive and

ii Utiety to lead to ambiguity oi th" scope of interest that is exem_p! from excise duty, a

deficieicy that had alrealy 6een cured by the Finance Act 9o19. If the spirit is t9-ch-arge

excise dity on loan relatJd fees and commissions earned on loans, the same is lilrcly to

result to high cost of borrowing which may deter economic growth.

Committee's Observation
The above proposal by Deloitte and Touche seeks to ddet! the pr-oposed amendment on

the definitioo of 'othei fees'. This will negate the intended objective of reducing_the-tax

expenditur.e. This will also erode the tafbase and is therefore not supported. Purther,

the pr.oposal seeks to innoduce a definition of tle term 'interesf *{ aligu it with the

aennition provided under the Income Tax Act. It is noted that the definition provided

under *re ife has a wide scope as it is intended for the imposition of the income tax. If
the same is adopted for excise du$r purposes, it will erode the tax base as it will expald

the scope of tax exemptions. In view of this, the Comrnittee rejected the proposal by

Deloitte and Touche.

989. Opposed the provisions under clauses 98 and 99 because the pro-posal_is_likely to present

" 
iot of orr"eriainties to taxpayers especially where the Commissioner fails to carry out an

audit for a prolonged period. Further, this increases the risk that instances of non-

compliance noted riay r=sutt in significantly higher cash flow demands given the wider

periods open for audit.

Committee's Observation
The Committee agreed to delete clause Ze (a) and (c) and clause 99.

9g9. Delete clause 92 because taxpayers in perennid VAT credit positions due to the

application of withholding vAT (WHVAT) will be detrimentally impacted.

Committeef s Observation
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The Committee observed that the above proposal seeks to delete fi'om the Finance Bill
the proposal to delete Section ,ezA (4A) of the TPA. The proposal in the Bill seela to
remove the Commissioner,s powers to exempt any supplier from application ofWHVAT.
The provision is no longet televant going forward consider'ing ttrai ttre rate of WHVAT
was reduced from 6% to 9j6 and the fact that excess input tarr resulting from WEIVAT is
refundable. In view of this, the Committee rrjected the pr.oposal

884. Amend the proviso under Section ri7 (r) of the TPA b,y adding the following phrase after
g0l3: '.. .and where a tazpayn a|tt, b uoX of rctifihtg thc Commissioner, to utilize ovcrfaid.
tue it offcfring taz duc unda' tlu same tar, obligation Satior 47 (I) slull not u4?lt. Tlu
tazfcya' shall rutif'y tfu' C.ammiscioila' at hast 90 days N* ,to tlu taz iluc lnA. fhe
inhoduction of this proviso will put to an end the iotrflicts between ta:rpayer and the
KRA with respect to the utilisation of overpaid taxes against future tax liabilities. This
will enhance equity since the KRA does not pay interest on overpaid tax. In addition, the
proposal is expected to reduce further accumulation of tax refunds which National
Treasury has been struggling to clear.

Committee's Observation
The Committee proposed an amendment to provide that that once ttre Commissioner
notifies that he is satisfied that there is an overpayment of tax, the it is deemed to be.
offset against future tax liabilities.

s86. Delete the phrase "tfiu dati of the wti{ttahbrf under Section 4T (+L) and replace with the
phrase "the date the oaerpwnnt rtr$ arosC'. Thie proposal will serve to ensure that
penalties and interest relating to outstanding tax to be offset against an ascertained and
approved refund stop computing at the point the refund first ar.ope.

Committeere Obseryation
The C,ommittee observed that the above Broposal by seeks to amend the provision in the
Bill. In so doing it makes an assumption that ouce a notification hap been issued, it ic as
good as a confirmation of the verification of the refunds. This is however qot correct as
the refund claims have to be verified. The notification cannot be s.ufficient in this context
and this the proposal is not supported.

0s6. Clause *9 b deleted because the proposal will likely increase the cost of btrsiness and
negatively impact the ease of doing business with respect to nqn-residentpergons trading
in Kenya via a digital marketplace and without a phyiical'plesence in the couutry.

Committee's Observation
The Committee observed that the amendment proposed in clause {€ seeks to include
vendors using iligital marltet in the requirement to provide PIN to the platrorm
providers. Currently, vendors using digital platforms are not obliged to provide the PIN
as part of the information required by the platform providers and the Commissioner does
not have a legal basis to r,equire the provision of this PIN to the platform provideps.
In the case of non-residents with no physical presence Section 16 A provides for the
appointment of a tax representative who the Commissioner General shdl issue a PIN for
purposes offiling tax returns,

Miscellaneous Fees arnd Levies
8s7. Paragraphs xxvi and x of Part A and Part B of the Second Schedule should read as

follows: "stuh otha' goods the etarQtton of uthbh the Cabhut Senetdry mcy dttem.inc,is in the
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pabl;c intnes; or to promote inoatmmt and ttu uhu of whioh slull not be less than thru huadrd
million shilling!'. The proposed amendment will ensure that the cost of public interest

projects or frojects that pro*ote invesbnent is kept at mini-mr11 while ensuring

-"ii-u- .,riue-usp..ially for public projects. The reduced threshold will broaden the

scope ofthe projects that qualifr and effectively cover several projects.

Committee's Observation
The Committee obserwed that the above proposal by Deloitte and Touche seels to reduce

the threshold under which the Cabinet Secretary can waive IDF to promote investment

to tlu:ee hundred million from the proposed Ksh Five Billion. The proposal to increase

the threshold fi.orn Kshs. gooM to .fgillion was informed by the need to protect the

erosion of the revenue base that was witnessed when the threshold was two hundred

million. In addition, an investor of Kshs 5 billion is likdy to have bigga' impact on the

economy in terms of creation of the emplo5rment to the citizens and value addition across

the value chain. In view of the above, t[e proposal by Deloitte to reduce the threshold to

Kshs. goo million is not supported.

9.49 MR. CIIARLES WANGUHU
988. In his petition dated lgth May 9O91, he petitioned the National Assembly to: (i)-Reviewto

reduce the amount of taxes and levieJ charged on petroleum products to dleviate the

burdeu on the consumer; (ii) Revoke the inlended increment and amends the iulPosed
VAT on LPG including prbpane fi'om the standard rate to th9 previous rate; (iii) Dtect
the Cabinet Secretarylo eiplain the reasons for the shar? increase il 9. rytt+r-
development levy, provide an account of how prwious generated from the leW \as leen
utilized, 

"od 
proiide relevant enabling legislation relied upgn f_o_r ATP"":ltion of private

eector players; (iv) Ilalt or decline any intended_increase in VAT-by 6% on petroleum

producis; jv) Dir6ct the Cabinet Secietary to formulate regulationj o.n the purpo-s9,

iU.;u"tir.r iod op"rationalization of the petroleum deyelopmelt l.yy fund,together with
a transparen"y *d accountability framework as required under the Petroleum Act and

(vi) Direct the Cabinet Secretary to clari$ and make regulations.:n th: intended subsidy

iuiction/objective of the petioleunr divelopment levy inoluding how this will be

implementel. Witf, internahonal oil prices on an upward trend, it is expected that it left

unlhecked, prices will continue to increase, further worsening the existing poor socio-

economic status of Kenyans.

Committee's Observation
The C,ommittee rejected the proposal as it will lead to revenue loss.

e.50 cocACoLA
389. In their memorandum, they proposed a review of the Electronic Goods Management

System (EGMS) regulation-s io ieduce the cost of the excise stamps by lO cents, t}us

rivising'th. 
"ort 

ofnon-alcoholic beverages fi-om 6O cents to 50 cents and for bottled

water Irom 5O cents to {O cents. Fulther, that the capital exPenses inculred in the

implementation of EGMS be treated as an allowed expense for'.tax purposes as these

costs borne by the tax payer to assist the government in tax compliance, widening the tax

base and incrlasing.*.ir. tax collections. The cost of stamps remains to_o.expensive.as

soft drinks have sriall margins after deduction of the cost of produc!9n, VAT and excise

tax. The excise stamp cos-t also affects the margins of other par!!cip.a1!s in the value

chain. Reducing the cost of tax stamps will resulf in maintaining alfordable solutions for

consumel.s and-sustain investment and employment across the value chain.
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Conrmlttee's Observation
To be sddressed under the Electronic Goods Management System (EGMS) r'egtrlations
in line with Statutory lnstruments Ac! 9019.

990. They recommended that section to of the Excise Tax Act be amended to empower the
Commlssioner to adjust the specific rate of excise duty for inflation every ttrree years,
noting that a yearly inflation adjustment impacts on the producer's capacity for
produetion and distr:ibution of excisable products which have a ripple effect on micro and
small,enter?rises along the value chain.

Comtnittee's Observation
The Committ€e obscrved that Section ro of the Excise Duty Act provide powers to the
Commissioner General to adjust the rates of excise duty orexcisable goods that heve a
speciftc rate of tax to account for inflation. The adjustment is meant to ensure that
Government revenue fi'om excisable goods subject to specific rate of excise duty ie not
eroded. However, the Finance Act, gOzo amended Section lO of the Excise Duty Act to
provide flexibility to the Commissioner General in consultation with the Cabinet
Secretary, National Treasury and planning to adjust the specific excise duty rate on
excieable goods depending on prevailirtg economic circumstances. This therefore, does
not require further amendments to the law. In view qf tle abovg the Committee rejected
the proposal

3.6T GRANT THORNTON TAXATION SERYTCES LIMITED
In their memorandum dated goth May z}zt, they proposetl the following amendments:

Income Tax Act
991- Amend clause ? by prbvidrug that ttre proposed EBITDA remains the accounting/book

amolxrts inetead of ths tax frgures on t}e baeis that the ta:r amount is an adjusted inount
that v.aries from sector to $egtof. This is to provide clarity on whether"the EBITDA
refers to thebook/accounting EBITDA or ta:c ngtfpe.

s99. Theyproposed that clause l9 is ameuded in order to protect some of the tax provisions
like the Second Schedule to ensurc that there are no changes aside from aaaitionat
incentives for instance within five yeu.q. This is to prevent unLrtirinties in the business
environment since businesses are not able to plau accordingly.

Value Added Tax Act
893. Amend dause 16 by defining and providing clu'ity as to what constitutes local supply on

$Si$ supply for purposes ofVAf OR prwide further guidelines on how to determine a
local supply for YAT purposes. This is tecaue the amindment will inclease compliance
burden for SMEs and sole proprietors who haye expanded their operations into e-
coulmerce because it is sustainable for the busirress. The proposal does not address the
uncertainties in the determination of a local supply for purposes ofVAT.

3911. Opposed ciause go because it withdraws legislative functious from.Parliament to the CS
in charge ofFinance.

Coinmittee's Observation
The Committee adopted their proposal.
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S95. They supported the amendmeut to exempt the purchase of specialised solar equipment
from VAT. Alternatively, they proposed that the items should be reclassified from
exemption to zero.rating to allow investors to claim input VAT on VAT charged for the
installation of solar and wind power in order to promote investment in green energy and

a cleaner environment.

Committee's Observation
The Committee adopted their proposal

996. Delete clause 9l bdcause imposition of VAT on ordinary bread and disposable plastic
syringes and other syringes will increase their prices hence add a huge burden to the
common citizens who are yet to recoverfrom the adverse economic effects ofCOVID-rs.

Commillse's Obseryation
The Committee adopted their proposd.

992. Delete clauoe 99 because the affected companies may chu'ge higher prices for exported
services in order to recover the VAT paid on the cost of production. This may render the
export of services from Ke;rya less competitive.

Committee's Obeervation
The Committee adopted their proposal.

Excise Duty Act
998. Amend clauie 96 by deleting the proposd to introduce gOYo excise duty ol betting on

because the bettingiector is overburdened by different tax obligations. The Government
should impose adrninistrative regulations to regulate operations in the sector rather than

discourage investments in a single industry.

Committee's Observation
The Committee observed that tJre proposed rate of excise on betting is high and may end

up not achieving the intended revenue as most players will oPt for international
piatforms for thJbetting activities. The Committee fur'ther observed that the ttere are

other forms of activities under the Betting, Lotteries and Gnming Act that have not been

subjected to excise duty. In view of the above the Committee proposed to apportion the
twent5r percent excise across aIl betting and lottery transaction, that is betting, gaming,
prize Lompetitions and lottery, at seven-point five percent. As such, the new amendment

will raise up to SO% on excise duty on all the betting and lottery h'ansactions as against

the 9o% that was initially proposed in the Bill.

999. Amend clause 95 by deleting the proposal to introduce g006 excise duty on processing

fees on borrowing tecause it will increase the cost of credit since financid institutions
will transfer the cost to borrowers.

Committee's Observation
The amendment as proposed in the Bill is meant to create more revenue sheams and

therefore the deletion would lead to projected revenue loss of approximately KShs. 680

million. Furthennore, these are r€venues for banks and hence should be excisable.
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TaxPiocedruee Act
{oo. Amend clauee 28by deleting t}re pro,pooal to extend the period tCI(payers are required to

keep financial reco:ds for investigation by KRA because it shall add to the taxpayers'
administrative costs.

Committee's Observation
The Committee adopted their proposal.

{O1. Amend clause {o so as to prevent concurrent prosecution against similar issues/matters
in an ongoing proceeding as its against fair administration ofjustice whereby the accused
lacks sufficient time and resou'ces to prove their case.

Cornmittee's Obpervation
The C,ommittee adopted their proposql.
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PART tV

4 COMIUITTTEE NECOMMENDATION
{or. The Committee having considercd the Finance Bill, gogl recommends that the Horue

approves the Bill with amendments as proposed in the schedule.
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PART V

6 SCHEDI'LE OF PROPOSED AMENDMENTS
The Committees proposed the following amendments to be csnsidered by the Flouse in the
Committee stage:

CLAUSE c
1109. Amend clause 9 (a) of the Bill -

(a)in the proposed delinition of the i'ermrconh'ol'by-
(i) deleting the word "or/ appearing in paragraph (f) (i) rnd substituting therefor the

word,"and;
(ii) bV deleting paragraph (0 (ii) and substituting therefor the following new sub

paragraph-
(ii) upon assessment, the Commissioner deems influence in the price or
other condition ofthe supply ofthe purchases ofanother person;

Justification
The amendment is intended to Iink the cupply of purohases with the assessment of
the Commiesioner leading him to deem control. The ,,mendments intended to
ceparate the ordinary market activities that have nothing to do with control,

(iii)deleting tle word "oy'' appearing'in paragraph (g) (ii) and substituting therefor the
word,"afld';

(iv)by ddeting paragraph (S) (ii) and Bubstituting therefor the following new sub
paragraph-

(ii) upon assess.ment the Comrnissioper deems iqflueirce in the price or
other condition of the sdes of another person;

Juctification
The amendment ie intended to Iink the price and conditions of oale with the
asgeosment of the Commissioner leading him to deem control. The amendments
intended to oeparate the ordinary market activities that have nothing to do with
confrol.

(b) in the ploposed definition of the term"htfrastnuhtrc bor,t by inserting the words 'or
aurg projd immediately after the words " comnusricationwtuoil( .

Justification
The amendment is to include energy projects in the definition of the term
infrastructure bond.

CI"AUSE 9

'to{, Amend clause s(b)of the Bill in the proposed new palagraph (ba) by inserting the words
"or alccboniC' immediately before the word "pladW.

Justification
Tte amendment is to expand the definition of digital martetplace to includethe
word electronic, in order to capture electronic sale transactions.
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NEW CI.AUSE
rtOE. Amend the Bill by inserting the following new olause immediately aftel- clause 4F

+A. The Income-Tax Act is amended in section I I by inserting the following new sub'

section immediately after suLsection (s)-
(Sa) In the case oia registered trust, subs-section (s) shall only apply to-

(a) any amount that is paid out of the h'ust income on behalf of any beneficiary ald
' ' is used exclusively for the purpose of education, medical treatment or early

adulthood housing;
(b) income paid to aiy beneficiary which is collectively below ten million shillings

in the year of Income;
(c) any other such amount as the commissioner r-r|I IIT"-n]: from time to time
' ' 

"rrd 
at such rate as prescribed in paragraph f of the Third Schedule.

Juctification
The amendment is as a consequence to the proposed changes irq trust law to allow

for family trusts. The proposed amendment is to provide the family trust income

be deemed as income under t}e Income Tax Act.

NE\M CI.AUSE
{O6. Amend the Bill by inserting t}e following new clausg after clause 4-

rlA. Section lgD;f the Inc6me Tax Act is amended in sub-section (t) by inserting the

following new paragrapbs immediatdy after paragraph (ef

(Q that Irerson is not eugaged in manufacturing and.-whose cumulative investment in

the preceding four yeart is at least ten billion shillings; or
(g) that pa.son ii not Iitensed under the Special Economic Zones Act, 9o16.

Justification
The amendment is to exempt from Minimum Tax a Person who is engage-d in
manufacturing and whose iniestment cumulative investment is at leaet ten billion
shillings and i'lso a person who is licensed under the Special Economic Zones Act-

CI"AUSE 5
4,0?. Amend clause 6 by deleting the proposed paragraph (a) and substituting therefor the

following new paragraph -
(") by aeteting sub-section (l) and substituting tlre-rgfoq the following_ney suLsection-
"1r) Notwiihstanding any'other provision-of this Act, a tax to be known T digi$' 

serwice tax shal-l bj payable by a non-resident person whose income fi'om the

provieion of services-ii derived from or accrues in Kenya- thrgugh a business

carried out over the internet or an electronic network including through a digitd
markeplace.

Justification
The amendment is to clean up the provision in line with the amendment in clause

S(a) and to specify that the tax does not apply to resident Persons.
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CI,AUSE 7
to8. Amend clause 7 (a) of the Bill in the proposed paragraph fi) by inserting the .following

new sub-paragraph immediately after suLpar.agraph (iil
(iii) this paragraph shall not apply to -

(A) banks or financial institutions licensed under the Banking Act;
(B) micro and small enterplises registered under the Micro and Small

Enterprises Act, gOlg; and
(C) enterprises that supply solar power equipment to low-income households.

Justification
The amendment is to exclude banks and Micro and Small Enterprises from the
application of the proposed thin capitrrlization pravipion.

NEW CLAUSE
{O9. Amend the Bill by inserting the following new clauseo immediately after clause g-

sA Section e5 of the Income Tax Act is amended in sub-section (z) in the definition of
the term "settlerymt by inserting the words "through a rcgistzredfo-ily btst u''
immediately irfter the words 'traufa- ofassetl'.

88. Section 96 of the Incorne Tax Act is amended in sub section (5) in the definition of
the word "scfrletwtti'by inserting the words "otlur tlan a rcgistacdfamily trust'
irimediately after .the word "aaerurd' .

Justification
The amendment is as a consequence of tJre proposed changee
for fani\ytrusts. The amendments are in thadefinition pf the
include family trust.

T{EW CIAUSE
{qlo. Amenil the Bill by inserting the following new clause immediately after. olause g-

9A. Section sE of the Income Tax Aot is amended by insertingthe following paragraph
immediately afta' paragraph (n|

(o) transportation of goods other than by air or se,a;

Justification
The. amendment is to provide that deductione for transport by air or oea are not
allowable in computation of income tax.

CLAUSE To
'1'11. Amend the Bill be deleting the proposed clause ro and substituting therefor the following

new clause -
1o. Section s9B of the Income Tax Aet is amended by deleting sub-section (r) and

substituting therefor the following new sub-section-
(t) Any employer who engages at least five university or technical and vocational

education and training graduates as apprentices for a period of six to twdve
rnonths duling any year of income shall be eligible for tax rebate in tle year
subsequent to the ye,ar ofsuch engagement.

in truet Iaw to allow
term "gettlement" to
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Justification
In addition to the amendment proposed in the Bill to include T\IET graduates for
an employer to qualify for the rebate, this is a further amendment to reduce the
number of graduate from ro to 6.

CLAUSE TT
419. Delete the proposed clause 1r and substitute therefor the following new dauses -

I r. The Income Tax Act is amended by deleting section 4r and substituting therefor the

following new section-
4t. (I) Every special arrangement for relief fiom double ta:ration made with the' 

Government of any county outside of the Republig of Kenya with a view of
affording relief fi'om double taxation in relation to inoome tax and any taxg
of similar character imposed by the laws of that country shall, subject to sub'
section (e) but notwit}standing any other provision to the conhary in this
Act or iir'any other written law, have effect in relation to income tax, and

every such agreement shall be subject to the provisions of the Treaty Making
and Ratification lrcl 2019.

(z) Subject to sub-section (s), where an arrangement made undel this section

provides that incorne derived from Kenya is exempt or excluded Ii"om tax, or
the application of the arrangement results in a reduction in the rate of
Kenyan tax, the beuefit of that exemption, exclusion, or reduction ehall not be

avaiiable to a person who, for the purposes of the arrangement, is a resident

of the other Contracting state if fifty per oent or more of the underlying
ownership of that person is held by a person or persons who are not residents

of that other contracting state for the purposes of the agreement.

(s) Sub-section (e) shall not apply if the resident of the other contracting state is

a company listed in a stock exchange in that otler conhacting state.

(+) In this section, the terms "personu-and"utdcrlybg ouncrship'' have the meaning

assigned to them in the Ninth Schedule.

trA. The Income Tax Act is amended in section aIA by deleting the words "sfuifid itt.

tlu notice being anangmvntf'.

Juetification
In addition to the amendment.proposed in the BiIl to delete the words "aa
indiuidual or indiuiduall' and replace with " a person or personC', this amendment

is made to provide that Double taxation agreements/amangements should be

considered in accordance with the Treaql making and Ratification Act and not t.he

Statutory Instuments Act. This is in line with the Committee's recommendations

Iast year during consideration of the Mauritius DTA.

NEW CI.AUSE
41$. Amend by inserting the following new clauses immediately after clause t t-

rrB. Section l9t of the Income Tax Act is amended -
(a) in sub-section (O) by deleting th'e expression "3/' Decntber 2.091" and substituting

therefor the expression "8I' Deccm.bet 2o9/;
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(b) by inserting the following new sub+ection immediatelSr after sub-section (6)-
(?) Subject to the provisions of section t9 of this Ac! any investment aflowance

on any written down values as at the date of cornmencernent of this AcL chall
be claimed on a str:aight-line basis.

Justification
Section 183 of the Income Tax Act is the trancitional provision. The amendrnents
in paragraph (a) is to extend the transition period that was givgn for capital
erpenditure on the construction of bulk gtain handling facilities supporting the
SGR in the Business Laws (Amendment) Act, sogo.

The amendment in paragraph (b) is corrsequential to tle aniendment in clause 19
where a change ie made in the application of investmertt deductions from reducing
balance to in equal instalments.

rrC. The First Schedule to the trncome Tax Act is amended - .

(") in paragraph 36 by inserting the folowing new paragr.aph immediately after
paragraph (h)-

(g) property, including investment shares, which is transferred or sold for the
purpose of h'ansferring the title or the proceeds into a registered family
h'ust.

(b) by inserting the following new palagraphs immediately after paragraph 66-
5?. The income or plincipal sum of a registered fr-ily trust.
68. Any capital gains relating to the transfer of title of immovable property to

a family trust.

Justilication
The amendment is as a conoequence of the proposed charrges to hust law. It ip
proposed to exempt certain f"-ily trust transactions from income tax.

CLAUSE Tg
4'r4. The BiU be amended by deleting clause r9 and substituting therefor the following new

clause-
r9. The Secorrd Schedule to the Income Ta:c Act is amended-

(a)inparagraph t-
(i) in suLparagraph (a), by ddeting the words "onrdtning balancl wherever they

occul and subsfituting therefor the woids 'htqualinstalment{;

(ii) in sub-patagraph (b}_
(A) by deleting the words "on redtring bahttd wherever they occur and

substituting therefor the words "in cEtal hstalmail{;
(g) by deleting the words "undcr a mining ight appeu'ing in'sub-paragraph

(*i)

(iii)in sub-paragraph ("), by deleting the words "on reducing balanc{ and
substituting therefor the words "in qualinstalment{;

(iv)in sub-.paragraph (d), by ddeting the wofds "on red.4cing baland and
substituting therefor the words "in equal instdmerut{;

RoPort oftheDcptrtncrrdl Aomnlttcc on FlnantaadNttionil Plamtngon thc,cbhildaztlgn ofthe Flgnce Eltt, rau
109



.t t

(v) in tJre proviso-' ' 
(A) by deleting the words "through the national grid' tpparing immediately

after the word."clutricit! appearing in subparagraph (Q thereoli

(B) by adding the following new subparagraphs immediately after sub
paragraph (f)-
(S).civit works include -

i. roads and parking areas;

ii. railway lines and related structures;
iii. water, industrial efluent and sewerage works;
iv. communications and electricd posts and pylons and other

electrical supply works; and
v. security walls and fencing.

(h) "Farn unrk{ fiLcans fann}:rllusa,, labour ylrter, atry-othcr 
-imrruaabh' ' 

buildfug ucasaryfor ttn Frpo operation of thefarwfaua, ilipT draitu,

uater ind clatricity su??U unrls otltr uorls ,uccssary for tlu Fo?tr
opa'ation ofthefamt;

(b) by inserting the following new sub-section immediatelyafter sub-secfon (t)--
' ' (ie). Notw-ithstanding p-aragraph t, the investrrent deduction shall be one hundred

per cent where-
(a) the cumulative investment value in the preeeding ttu'ee.-years. outeide' ' 

Nairobi City County and Mombasa CounQr is at least ten billion shillings;

or
(b) the person has incurred investment in a special economic zone.

Juetifications
Clause 19 proposed to change the application of investment deductions from
reducing balance to in equal instalmenG.

tr\rther, under sub-paragraph(v) (B) the definition of Civil words and formworks

for the purpose of investment deductions have been inserted.

Under paragraph (b) it is proposed to allow for rOO% investment deduction for
investmentsmade outside Nairobi and Mombasa.

I{EW CI.AUSE
+rd. The Bill be amended by inserting the following new clause immediately after clause 19-

rgA. The Third Schedule to the Income Tax Act is amended in-
(a) paragraph s by inserting the following new sub-paragraph immediately after

sub-paragraPh (P)-
(q) tiansforiatiori of goods, other than by air ol sea, twenty percent of the gross

amount PaYable;

(b) pu'agraph S by inserting the following new sub-paragraph immediately after

sub'paragraPh (ia|
fib) in rJspect to the disbursement of deemed income to beneficiaries under

section 1l (s) (c) the rate of twenty five percent'
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Juetification
The amendment is as a conaequence of the proposed changes to trust law. It ie
propooed to set the rate of withholding tax on disbursements out of a family trust.

CLAUSE Ts
tl.l6. The Bill be amended by deleting clause lg.

Justification
The amendment was proposing to delete a specific regulation making power

"-dntios 
to that section 19] yet Jection rg is noibeing defiting. Thie *oold ,tr""t

tle operationalieation of that eection

CT-AUSE 90
4lz. The Bill be amended by deletirrg clause 90.

Justification
The clause was proposing to delete the requirement for submitting regulations
under the VAT Act to the NationalAssembly-

CI.AUSE gT

{,r8. The Bill be amended in clause ztby-'
(a) deletiag sub-paragraph (r) ofparagraph (a);

Juctification
Thg rygPosed paragraph gg relates to Disposable plastic s5ninges. The proposal to
aPP-Iy VAT at 16% on s;ningee is being deleted.

(b) delet'rng suLparagraph (ii) ofparagr.aph (a);

Justification
The proposed paragraph s4 relates to other slringes rvith or without needles. The
propoeal to applyYAT at 16% on s5rringes is beingdeleted.

G) by inserting 
l,he following new suLparagraph in paragtaph (a) immediately alter sub

paragraph (iii!
(iiia) by deletingpu'agr.aph trr;

Justification
This is a new amendment. A proposal to.delete maize flour from exempt status. it
is a consequential amendmeni to the amendment proposed at Clause gd in the new
paragraph es.

(d) inserting the following tariffnumber and the con:esponding descr.iption in paragraph
(iv) in the proper numerical sequence.

TariffNumber
r90l.lo.oo

Description
Food preparations suitable for infants or young children
put rW for retail sale
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J,ustification
Thie is a new amendment to include food preparations suitable for infante under
exempt status, in order to make them cheaper,

(e) ineerting the following itenrs in subparagraph (xxiv) immediately after item l3g-
rS4. Taxable goods locally purchased or imported by manufacturers or importers of

clean cooking stoves for direct and exclusive u8e in the assembly, manufacture or
repair ofclean cook stoves;

r95. Taxable supplies including fish feeding and handllng, water operations, cold
storage, fish cages, pond construction and maintenance and fish processing and
handling, imported or purchased for direct and exclusive use on the
recommendation of the relevant state depaltment;

196. Pre-fabricated biogas digesters
19?. Biogas
198. Sustainable fuel brQuettes for household and commercid use

r99. The supply ofdenatured ethanol of tariffnumber 9907.2o.00(for household

. cooking and heating)
l{0. Denatured bioethanol of tarilf number 2907.9O.Oo

lrt l. Plant and machinery of chapters 8* and 85 used for the manufacturrc of goods:

Provided that the exemption shall lapse on 9l't December goel.

Jusffication
The proposed amendments are to include cleaning cooking items, fishing supplies
and plant and machinery used for manufactnre of goods under exemPt status.

(0 by inserting the following paragraph immediately after palagraph (b)-
(c) in Part II, by deleting paragraph teA.

Justification
The proposed amendment relates to "transportation of sugar cane from fanas to
miiling factoriaf'. This amendment is consequential to ttre amendment in clause 99

in paragraph er.

CI,AUSE ge

419. The Bill be amended in clause 92 by ddeting paragraph (b) and substituting therefor the
following new paragraph-

1b) i" par.agraph r of Part A by inserting the following items immediately after
' paragraph ts-

9o. The h-ansportation of goods originating from Kenya to a place outside Kenya.

91. Transportation of sugarcane fi'om farms to milling factories.
le.The supply of maize (corn) fleq1, cassava flour, wheat or meslin flour and maize

flour containing cassava flour by more than ten per'-cent in weight.

Justification
The proposed amendment is zero rate the items listed under paragraph 90,9L and
92.
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CI,AUSE,6
49o, The BiU be amendd in clause 96-

(a) by dsleting sub-paragr:aph (i) in paragraph (a) and substituting therefor the following
new sub.parag'aph-

(i) by deleting the rate of excise duty appearing in the descriptron "Imfortcd sagar
otfutionary of taiff luading t7.M' and substituting therefor the lbllowing rate
'8hs.s5 ptr hg!;

Justification
The proposed amendment ic to inctease the rate of exciee dut;r on imported sugar
confectionery from Shs. 9O to Shs. 95.

(b) by deleting sub-paragraph (iii) in paragraph (a) and substituting therefor the
following new s ub-paragraph-
(iii) by inserting the following proviso "proaidd that it slwll wt afi?ly t" ghss bottbs

i*Prttdfron atl of the coutthies utilhin tlu East,4fican hmmunitsf at the end of
the description "imported glass bottles (orkdi"S glass botths for pachaghg of
?h armacarti cal p'o duotsl

Justification
The proposed amendment is to exclude import of glase bottles from the East
African cortmunity countries from the Excise Duty.

(c) inparagraph (a) by tldeting sub-.paragraph (iv);

Jusffication
The proposed amendment is to delete the propocal to impose excise duty on motor
cycles at a specific rate of tAYo.

(d) in paragraph (a) in oub*paragraph (v) by deleting the fate cor:r'esponding the
description "Prodttds cotttuiining ticotinc or niotitu wbstiatta *tefldsl for inlulation
without onbustion.or oral applibtion but $chtdhrg nudicirul tmfuas affrovcd U th,
&binct Sutetary responsibhfot nutl.er rchting to htnlth atd otl.ttt nanufacatrcd ttbaw
atd mam4faAured tobar,n atbstitutcs tlut haoc beet lomogatizd and reerrstitatcd tobaco,
tabam ,er;tracte attd asscnud and substituting therefor the following nely rate "S/is.
t,eDper h!'.

Justification
The proposed amendment ie to reduce the proposed rate of excise on products
containing nicotine from KSh. 6ooo per kg to KSh. r9oo.

ur.

paragraph (a) in sub-paragr'aph (u) by inserting the following neW items-
Single use plastic bottles of tari.ffheading 992s.3o.oo - Excise Duty rate of to%,
Imported pasta of tadff r9O9 whether cooked or not cooked or sturffed (with
meat or other substances) or otherwise prepard, such as spaghetti, rnacaroni,
noodles,lasagne, gnocchi, ravioli, cannelloni, couscorut, whethet or not prepared

- Excise Duty rate of eo%.
Imported furniture of any kind used in offices, kitchen, bedr'oom and other
wooden fuiniture of tariff number 9{O8.3O.00, 9{,O9.4,O.OO, 9{O8.5O.OO aud
9,{09.60.00 - Excise Duty rate of,e60/o.

e) in
i,

n.
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Juetlfication
The proposed amendment in paragraph (e) ie to impoee exciee duty on the. items

fisted abive at the corr"sponding rates. These are new amendments to the Bill.

(Q by inserting the following paragraph immediately alter p914aph (a)-
" 

t"Ul in par:t II by delelng t[e expresion "t]u rab of ffim pcrcznl' appearing in
paragraph r and substituting thirefor the expression"tb ratc of Wenty fcrcai';

Justification
The proposed amendment is to increase the rate of excise dut5r from I,SVo to 9,0.%

on Telephone and internet data services.

(g) in pu.agraph (b) by deleting the word "fucnbl'in theproposed new paragraph +A and'- 
substituting therefor the word "seuarpointfiiePqcatti

(h) in par.agraph (b) by inserting the following new paragraphs immediately after the

proposed new paragraPh'{,A-
*3.'Excise dufy on"ganning shall be seven-point five percent of the amount wagered

or staked.
+C. Excise duty on price competition shall be seven-point five percent of the amount

paid or chargedto participate in a prize competition'
+D. 

'Excise duty"on lottery (excluding charitable lotteries) tl{ b" seven-point five

percent of the amounipaid or charged to buy the lottery tickel

Justification
The amendment ie to apply excise duty on all betting and lottery transactio& that
is betting, gaming, p"i"" competitions and lottery, at.sevenloint-five percent'

Further the new ameirdment wil raise up to 8o% on excise dut5r on 
"ll 

ah9 betting
and lottery transactions as against the eO% that was initially proposed in the Bill.

NEW CI,AUSE
agI. The Bill be amended by inserting the following new clause immediatell $er clause 25-

96A. The Second Sche-dg]e to thi Excise Outy Act is amended by inserting. the following

new paragraph immediately alter paragraph t9-
rs. Iilumi"naiing kerosene lupplies to licenced or registered manufacturers of paint

resin or sho-e polish in such quantities as the Commissioner may apProve.

Justification
The amendment is to exempt the manufacturers of paint, resin and shoe polish

from tle excise duty. This Is because it is an input in the manufacture of their
products.

tv 3907.91.00 unsaturated polyester; 9907.50,00 AlLyd; 9906.91.00 Emulsion

VAM; soOS.oO.OO Emulsion-ityrene Acrylic; 9905.19.00 Homopolymers; and

8906.90.00 Emulsion B.A.M - Excise Duty rate of rO%.

CI,AUSE EE

+ss. TlrcBill be amended in clause eB by deleting paragraphs (a) and (c).
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Juetification
The amendment is to delete the proposed extension of the period for keeping tax
recorde from 5 ye:us to Tyears.

CLAUSE,g
493. The Bill be amended by deleting clause gs.

Juotification
The amendment is to delete the propoeed exteruion of the period for amendment
of assesspents from 6 years to Tyears.

CI,AUSE 9S
tt9{'. The Bill be amended in clause 93 by inserting the following new sub.section inrmediately

after eub-section rtB-
*C. Without prejudice to t}e provisions of this sectiort, once t}re Commissioner notifies of

a decision under sub"section (s) and the Commissioner is satisfied that there ii an
ovelPayment of ta:r, the overpaid tax shall be deemed to have been offset against the
taxpayef's future tax liabilities.

,Justification

The amendment is to provide that once the Commicsioner notifies that he is
eatiefied that there is an overpa;rment of tax, then it ic deemed to be offset against
frrture tax liabilities.

CLAUSE 40
.t95. The BiU be amended by deleting qlause 4.o.

Juctification
The amendment is to delete the proposd new dlause on ooncurrent civil ant
criuinal proceedings. The court has rules and procedures that deal with such
mattefs.

CT.AUSE *e
4'96. Clause rt9 of ttre Bill be amended by deleting the proposed item t4 and substitute therefor

the following neur item-
14, Carr'ying out buuiness over the intenret or an electronic network induding through a

digital marketplace.

Juotification
The amendment is a clean-up as a consequence of the amendments wrder clause
8(b) in the definition of digital market plaoe.

NEW CI.AUSE
M7. fre Bill be amended by inserting the following new clause immediately before qlause *3-

4'rA. The Miscellaneous Fees and Levies Act, 9016 is amended in section 8A by deleting
sub-section (+) and substituting therefor the following new sub-section-

(*) The levy shall not apply to a Iicenced or registered manufacturer of pain! reein
or shoe polish.
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Justifi.cation
The amendment is to exempt the manufacturere of paint, resin and shoe polish
from the Anti-Adulteration Levy. This is because it is an input in the manufacture

oftheir products.

CI,AUSE TT
498. Amend clause 6l(b) by deleting the proposed definition of the temn"Tnst-retirmttttnrd;cdl

fwil' andsubstitute therefor the following new definition-
-"post-rctirematt 

medicat.fuod' means afund establislud undn this Act ittto which anlributiotu
irc madl andfion whih alsts of nedical benfi* can be md in accot'datue atith tlu nenicalfud.
nfu{;

Juetification
This amendment is to clarify that post-retirement medical firnd applies to firnds

established under the RBA Act. This is to weed out unregulated schemes.

NEW CI"AUSE
+99. TI{AT, the Bill be amended by inserting the following new clause immediately after

clause 62-
69.A.. Section EgB of the Retirement Benefits Act is amended by inserting the following

new sub-sections immediately after the existing provision -
(e) W.here an employer has failed to remit contributions, the Trustees may with the' ' 

approval of the Authority, appoint the Kenya Revenue Authority" as an agent, to

collect unremitted contributions, interests, and penalties'

(S) Subject to subsection (z), the Trustees shall in writing request the Authority for
' ' app-roval and shall demonstrate that they h1v9 $|cen all reasonable effort to

recover. unremitted contributions from a defaulting employer without any

success.

(+) The Authority shall either app_l.ove. or reject the request in writing within
twenty-one days Ii'om the date of receipt of the request'

(d) Despite subsection (9), where the Autho{ty isof the opinion that the Trustees
' ' hav; failed or have'not made reasonable effort to recover the unremitted

contributions, interests and penalties, the Authority shall give notice to the

Trustees instr.ucting them to appoint the Kenya Revenue Authority as an agent

to recover the unremitted contributions, interests and penalties.

(o) Upon appointment under. subsection (e) or (5), the Kurya-Revenue Authority
' ' shall issue a twenty-oneday notice in writing to the defaulting lpPloyel

requir.ing it to renit the unremitted contributions, interests, penalties and

recovely costs.

(Z) Where an employer fails to comply with the notice, the Kenya Revenue

Authority shall -
(") sirye such employer with an-age-ncy notice;

tb) attach the bank accounts of the defaulting employer; and

C) remit the attached funds to the Scheme.
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(e) The cost of the recovery of unremitted contributions shall be borrre by the
defaulting employer.

Jrutification
The amendment is to provide for collection of unremitted retirement benefits,
through appointment of an agent Gm,A). The appointment is to be done by the
trustees of a scheme but with approval of the Retirement Benefits Authority.

NEW CI,AUSE
ttso. Amend the Bill by inserting the fbllowing new clauses irnmediately after dause G6-

6?. Section 6e of the Stamp Duty Act is amended in subsection C by inserting the wqrds
*or arcglstnedfamily husf in pu.agraph (b) after the word 'cstablishcd:

68. Section rrz of the Sjamp Duty ,{.ct is amended in sub-section (t) by insertiug the
words "rcgistzredfanily tntsf in paragraph (h) immediately after the word "md,icil,

Justification
The amendment is as a conoequence of the proposed chartges to trust law. It is
proposed to exempt from stamp duty certain family trust transactions.

DAIE.....Nl.Jrrmg.....391.\......,.,.....SIGNED

WANGA, CBS, MP
CIIAINPEN.SON,
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