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CHAIRPERSON'S FOREWORD

The Cabinet Secretary, Ministry of National Treasury and Economic Planning, submitted a
nrenrorandunr to the National Assembly dated 21n March 2023 regarding the ratification of
the Multilateral Convention to Inlplenlent Tax Treaty Related Measures to Prevent Base

Erosion and Profit Shifting (MLI). The nrenrorandum and text of the Conyention were
committed to the Departnlental Conrmittee on Finance and National Planning for processing.

The prinrary objective of the MLI is to fight against BEPS by modifying existing DTAs to
inrplenrent four tax treaty related measures developed by the BEPS Project. The MLI ensures
that there will be swift, coordinated, efficient, and consistent implementation of BEPS

measures which will ensure that existing DTAs are interpreted to elinlinate double taxation
without creatinS opportunities for non-taxation or reduced taxation.

The MLI was developed as BEPS Action 15 which called for the developnrent of a

comprehensive multilateral instrunrenl that would nrodify existing bilateraI Agreenrents for
the Avoidance of Double Taxation (DTAS) to swiftly implement the tax treaty related
measures that were developed as patt of the BEPS-Project.

Kenya signed the MLI on 26th November 20l9 at the headquarters of the OECD in Paris,
France. The Multilateral Convenlion lo Inlplenlent Tax Treaty Related Measures to Prevent
Base Erosion and Profit Shifting (MLI) was approved by Kenya durinS a Cabinet nreeting held
on 2l! March 2023.

Pursuant to the provisions of Article I l8 (I)(b) of the Constitution on public participation
and section 8(3) of the Treaty-Making and Ratification Act, Cap. 4D, the Committee placed
advertisenrents in two local dailies of nationwide circulation, requesting submissions of
menroranda on the subject. The Conrmittee received nremoranda in support of the MLI.

In considering the Convention, the Conrmittee held nreetings with the National Treasury, the
Kenya Revenue Authority (KRA), and at least eleven (l l) state and non-state actors who
lauded the tovernnrent for approving the MLI notinS the central role the convention plays
in providing a level playground for business while ensuring multinationals pay the right
share of taxes to the host country.

The Conrmittee is grateful to the Offices of the Speaker and Clerk of the National Assenrbly
for the logistical and technical support accorded to it during its consideration of the
Convention. The Conrnritlee further wishes to conrmend the following institutions for
submitting their views on the Convention: the National Treasury and Econonric Planning, the
Law Society of Kenya, PWC Kenya, Bownrans LLP, Anjarwala & Khanna, PKF, RSM (Eastern

Africa), Ernst & Young, Okoa Uchumi, and KEPSA among others.

Finally, t wish to express nry appreciation to the Honourable Menrbers of the Comnrittee and
the Conulittee Secretariat who made invaluable contributions towards the preparation and
production of this reprt.

It is nly pleasure to repod that the Departnlental Conlnlittee on Firrance and National
Planning has considered the Multilateral Convention to Inlplenlent Tax Treaty Related
Measures to Prevent Base Erosion and Profit Shifting and pursuant to the provisions of
Standing Order '199(6), wishes to r€port to the House with the reconrnrendation that the
House APPROVES the ratification of the Convention with r€servations to Articles 5 and 16.

6



On behalf of the Departmental Commiftee on Financc and National Planning and pursuant
to the govisions of Standing Order 199(6), it is my singular honour to prcsent to this Hour
the Report of the Committee on its consideration of the Multilateral Convention to Implement
Tax Treaty Related Measures to Prevent Base Ercsion and Profit Shifting.

HON. CPA. KUf,IA NIMAM, IVLP.

CHAInPERSON, DEFARIMENTAL COMIT,IITITE oN IINANCE AND I{AIIONAL PIINNING
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CH,APITR ONE

PPJFACE

1 ESTABUSHMENT AND MANDATE OT THE COMMITIEE

I
1

I

7.2

The Departnlental Conlmitlee on Finance and National Planning is one of twenty
departnrental committees of the National Assembly established under StandingOr&r 216
whose nrandate pursuant to the Standing Order 216 (5) is as follows:

a) To investl'atc, utquirc into, and rcpofi on all matters rclatirg to the mandale,
manasenrcn| activities, administration, osrrations, and cstimates of the
assigned min istries and depaftmen ts;

b) To study the prugramme and p)licy objectivcs of ministries and departments
and the effectiveness of lhe implenrentatio ;

c) To, on a quarterly basis, monitor and rclDrt on thc implementatio of the
national budget itt tt'sp'ct of its mandatel

d) To study and rcview all legislation refefted to it;
e) To study, assess and analyse thc rclative success of the nrinistrics and

d.'paftments as measuned by lhe results obtained as conpan-d with thcir
stated objectives;

0 To inveslgatc and inquire into all nalters rclating to the assigned ninistries
and depaftments as lhey nuy deent necessary, and as may b: refct'd to them
by thc' House;

g) To vet and rcSnft on all appointmerts where the c-onstitution or any law
rcquircs the National Assembly to appn)ve, excepl those under Standirq
Order 2O4 (L-ommittee crn Appointmc ts);

h) To exanine beaties, agremcnq and anuentionsl
i) To make rcSxtfis and rcvommcndations lo the House as often as ptssible,

including rccommenda tions of ptttposed legisla tion ;
j) To consider rcSnfis of Commissions and Independent Offices submitted to the

Housc pursuant to lhe pmvisions of Arttclc' 254 of lhe Constitution; and
k) To examine any questions raised by Mentb'rs on a malter within its mandatc.

MANDAIT OF T}IE COMMITTIE
In accordance with the Second Schedule of the Standing Orders, the Comnrittee is
nrandated to consider public finance, nronetary policies, public debt, financial institutions
(excluding those in securities exchange), investment and divestiture policies, pricing
policies, banking, insurance, population revenue policies including taxation and national
planning and developnrent.

2

3. ln executing its nlandate, the Committee oversees the following Ministries/f)epartments

I. The National Treasury.
It. State Departnlent tbr Econonlic Planning.
IIl. The Comnrission on Revenue Allocation (CRA)

IV. Office of the Controller of Budget

1.3 COMMITITEMEMBERSHIP

4. The Deparlnrental Comnrittee on Finance and National Planning was constituted by the
House on 27th Oclolrr-r 2022 and conrprises the following Members:

5.
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Chairperron
Hon. CPA. Kuria Kimani, MP

Molo Constituency
LJDA Party

Vice-Chairperson
Hon. (Amb.) Benjamin Langat, CBS, MP

Ainamoi Constituency
UDA Party

Hon. (Dr.)Adan Keynan, MP
Eldas Constituency
Iubilec Party

Hon. David Mboni, MP
Kitui Rural Constituency
Wiper Partv

Hon. Joseph Kipkoros Makilap, MP
Baringo North Constituency
IJDA Pa4v

Hon. CPA Julius Rutto, MP
Kesses Constituency
UDA Partv

Hon. Paul Biego, MP
Chesumei Constituency
UDA Partv

Hon. (Dr.) John Ariko, MP
Turkana South Constituency
ODM Party

Hon. George Sunkuya, MP
Kajiado West Constituency
UDA Partv

7.4 COMMITTEESECRETARIAT

6. The Committee is facilitated by the following staff:

Hon Andrew Okuome, MP
Karachuonyo Constituency
ODMPartv

Hon. Joseph Oyula, MP
Butula Constituency
ODM Pattv

Hon. Umul Ker Ikssinr, MP
Mandera County
UDM Partv

Hon. (Dr.) Shadrack lthinji, MP
South Imenti Constituency
Iubilee Partv

Hon. Joseph Munyoro, MP
Kigumo Constituency
LJDA Partv

Hon. Mohamed Machele, MP
Mvita Constituency
ODM Party

Mr. Benjamin Magut
kincipal Clerk Assistant II /Head of Secrttariat

Ms. Jennifer Ndeto
Dcputy Dir€ctor lc8el Scnrices

Mr. Salem lorot
Irgal Counsel I

Mr. Benson Kanunde
Clerk Assistant III

Ms. Winfred Kilonzo
Clcrk Assistant III
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Mr. George Ndenjeshe
Fiscal Analyst III

Mr. Andrew Junrannc Shangarar
Principal &rjcsnt-At-Armr

Mr. Benson Muthuri
fu sistant Scrjcant-At-Arms

Ms. Nelly W. Ondickr
Rcscalch Offrccr III

Ms. Peninah Narsiac
Lcgal Counrcl I

Mr. Janres Macharia
Mcdir Rclations Officcr

Ms. Joycc Wachera
Hansard Rcportcr III

Mr. Chclang'a Maryo
Rara.rch Officcr I

Mr. Mwangr Muchrn
Audio Officcr
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CHAPTERTWO

2 MULTII.ATERAL CO}IYENTION TO IMPII,MENT TAX TREATY REIATTD MXASURES TO
PREVENT BASI EROSION AND PN.OTTT SHIFTING

2.1 BACKGROUND

7. The Multilateral Convention to Implenlent Tax Treaty Related Measures to Prevent Base

Erosion and Profit Shifting (MLI) was developed in 2015 as a Base Erosion and Profit
Shifting (BEIS) action 15 which calls for the development of a comprehensive
nrultilateral instrument to modify existirrg bilateral agreements for the avoidance of
Double Taxation (DTAs). turther, in response to the tax avoidance strateties, the G20,
the Organization for Economic Cooperation and Development (OECD), advanced &
developing countries and regional tax bodies have been working to develop new rules
and processes to strengthen the international tax system and to tackle tax avoidance.

8. Governments lose substantial corporate tax revenue because of aggressive international
tax planning that has the effect of artificially shifting profits to locations where they are
subject to non-taxation or reduced taxation.

9. The Cabinet held its 3.d Cabinet meeting on 2ld March 2023.The Cabinet Secretary for
the National Treasury and Economic Planning presented a Cabinet Menrorandum (CAB
(23) (4 5) jointly submitted with the Cabinet Secretary for Foreign & Diaspora Affairs and
the Attorney General. The Memorandunl sought approval for the ratification of the
Multilateral Convention to Inlplement Tax Treaty related nreasures to prevent Base

Erosion and Profit Shifting (the MLI).

10. During the Cabinet nreeting, it was noted that Kenya signed the MLI on 26th November
2019, and the C^binet approved the ratification of the MLl. Further, the Cabinet directed
the Cabinet Secretaries for the National Treasury and Econonric Planning and Diaspora
Affairs and the Attorney-General to take the appropriate action.

2.2 OUTLINE OT T}IE CO}IVENTION

I l. The MLI has 39 articles in total

AAs

12. Article 2 of the MLI provides for the interpretation of terms which includes " Covercd Tax
Agrecmcnt or AA" to nlean an agreement for the avoidance of double taxation with
respect to income tax in force between two or more parties or jurisdictions. Kenya
provides a list of countries with which it has entered into with other countries on CTA
and whose agreements will be covered by the MLL Save for the provisions of Article 2,
the MLI under Article I nrodifies all CTAs.

Thansparent Entities

ll



13. In addition, Article 3 of the MLI provides for biarlsparcnt cntities where it states that a
party nray reserue the right for the entirety of Article 3 on transparent entities not to apply
to its CTAs. A party that does not make a reservation shatl notify the depositary of whether
each of its CTAs contains a provision that addresses whether income is derived by or
through an entity and is treated as fiscally transparent under either contracting
jurisdiction tax laws and that is not subject to a reseruation.

Dual Resident Entities

14. Article 4 provides for dual residcnt entities whereby a legal person other than an
individual is a resident of ntore than one Contracting Jurisdiction. The competent
authorities of either Crntracting Jurisdiction shatl through mutual atreenlent determine
the residence of which such person is for a Covered Tax Agreement. This determination
shall only apply to instances where the Covered Tax Agreenlent does not contain
provisions for dual resident entities. Additionally, a party nuy reserve the right for the
entirety of Article 4 not to apply to its CTAs. However, this provision shall not apply in
instances where the CTAs specifically address the residence of contpanies participating
in dual-listed conrpany arrangements.

Application of Methds for Elimination ol buble Taxatioa

15. Article 5 provides three options for the application of ntethods for the elinrination of
double taxation. A party that chooses not to apply any of the options nray reserve the right
for the entirety of Article 5 not to apply with respect to any of its CTAS.

htpse of a &vercd Tax,4Element

16. Article 6 provides for the inclusion or nrodification ofthe preanrble of existing CTAs with
the following words "lntending to elini atL. double ta-ration with respect to tlrc taxes
covercd by this Agrcemcnl witltout cnating op$)rtunities for non -taxation or reduced
taxattbn thrutEh tax euasion or avoidancc- (including lhrough trL.aty-shoppitg;
arrangc'mcnts aimed at obtaintng rcliefs ptovided in this agrccmenl fot lhe indift,ct
LEnefit of rcsidents of third jurisdictions). "

I 7. tn addition, a party with CTAs nlay choose to include in its respective preambles .Destritg
to fudher develop their economic n-lationship and to enhance their c(nryrution in tax
nalters". A pa..y ntay choose to reserve the right by not ntodifying or including the above
words in its CTAs' preamble if the preamble already provides for the intent of the
ContractinS Jurisdictions to elinrinate double taxation without creatint opportunities for
tax evasion or avoidance.

Plevention of Tluly Abu*

18. Article 7 provides for the prevention of tcaty abuse by denying a benefit under a Covered
Tax Agreenlent that arises as one of the principal purposes of any arrangenrent or
transaction that resulted directly or indirectly in that benefit unless the granting of the
benefit would be in accordance with the purpose of the Covered Tax Agreenlent.

19. A Party nuy choose to apply provisions of "simplified Limitation on Benefits proyision,
to its Covered Tax Agreenrent. These provisions apply in place of or in the absence of

t2



provisions of a Covered Tax ASreenrent that would limit the benefits in the CTA only to
the resident who qualifies for such benefits by meeting one or nlore tests.

Di vidend TYansfer Than sctions

20. Article 8 provides for provisions on dividend transfer transactions whereby provisions of
a CTA exenrpting taxation on dividends paid by a conlpany that is a resident of a
Contracting Jurisdiction provided that the beneficial owner or recipient is a conrpany is

a resident of the other Contracting Jurisdiction and holds, owns or controls more than a
certain amount of the capital or shares of the company paying the dividend for a period
of a nrinimum 365 days.

2l . A pafiy nlay reserve the right for non-application of Article 8 in its entirety to its CTA or
to the extent that its CTAs contain a nrinimunt holding period, a mininrum holding period
shofter than 365 days or a mininrum holding;:eriod longer than 365 days.

Capital Cains fiom Alienation of Sharcs ot Interests of Entities Dcriuittg their Value
hinciplly ftom Immouable Ptoperty

22. lsticle 8 provides that gains derived by a resident of a Contracting Jurisdiction fronr the
alienation of shares in an entity may be taxed by the other CorltractinS Jurisdiction
provided that the shares were derived more than a certain part of their value from
inrmovable proprty situated in that other Contracting Jurisdiction. This shall apply if the
value threshold was obtained at any tinle during the 365 days preceding the alienation
and conrparable interests and interests in a partnership or trust not covered in the CTA.

23. Further, it provides that wiih respect to CTAS'gains derived by a resident of a Contracting

Jurisdiction from the alienation of shares or conrparable interests, interests in a
partnership or trust, nray be taxed by the other Contracting Jurisdiction if, at any tinle
during the 365 days, the shares or interesls derived more than 50% of the value directly
or indirectly fronr immovable propedy located in the other Contracting Jurisdiction.

Anti-abuse Rule for Permanent Estabtshmcnt Siluated ifi Thitd,/urisdictions

24. Article 10 provides for the limitation of benefits of a CTA where an enterprise of a
Contracting Jurisdiction to a CIA derives income fronr the other ContractinS Jurisdiction
and the first ContractinS Jurisdiction treats such income as attributable to a perntanent
establishment of the enterprise situated in a third jurisdiction and the profits attributable
to that pernlanent establishment are exempt from tax in the first ContractingJurisdiction.

25. The limitation of benefits shall only apply to any itenr of income on which the tax in the
third jurisdiction is less than 60% of the tax that would be imposed on the first
ContractinS Jurisdiction if the permanent establishnrent were situated in the first
Contracting Jurisdiction. In such a case, Article 10 provides that any such inconre shall
remain taxable according to the donrestic law of the other Contracting Jurixliction
notwithstanding any provisions of the CTA.

26. However, the above limitation of benefits shall not apply to any income derived from the
other ContractingJurisdiction in connection with the active conduct of a business carried
on through the permanent establishnrent.
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27. Benefits denied may still be granted by the other Contracting Jurisdiction if the resident
nrakes a request and the conlpetent authority of the other Contracting Jurisdiction
consults its counterpart in the Contracting Jurisdiction before granting or denying the
request.

Application of Tax .491@men8 to Resbict a Patts Ritht to Tax ib Residena

28. Article 1 1 provides that a CTA shall not affect the taxation by Contracting Jurisdiction of
its residents except with resFct to the benefits granted under the provisions of the CIA.

Attificial Awidaae of Permanent Establishntent St tut thtough Commissionairc
Arangements and Similar Strubgies

29. Article I2 provides for the ac.ificial avoid^nce of pernranent establishnlent status through
conrnrissionaire arrangenlents.

30. This is a stratety where an enterprise uses a lrrson acting in a Contracting Jurisdiction
to a CTA to habitually conclude contracts or habitually play the principal role leading to
the conclusion of contracts that are routinely concluded without material ntodification
by the er,terprise where the contracts are:

(a) in the name of the enterprise; or
(b) for the transfer of ownership of, or for the granting of the right to use, property

owned by that enterprise or that the enterprise has the right to use; or
(c) for the provision of services by that enterprise

the enterprise shall be deemed to have a permanent establishnrent in that Contracting
Jurisdiction in respect ofany activities that the prson undertakes for the enterprise.

3 | . However, the above-nrentioned provisions shall not apply where the person undertakes
as an indelxndent agent and acts for the enterprise in the ordinary course of that
business.

Artilicial Auoidance of Petmanent Establisfuncnt Stztus thrcuEh the 
'Wific 

Actiyity
Excmphbns

32. Article 13 addresses the artificial avoidance of PE status through the spcific activity
exenrptions such as warehousing or purchasing goods included in Article 5(4) of the
OECD Model Tax Convention. Only genuine preparatory or auxiliary activities will be
excluded from the definition of pernranent establishnlent. In addition, related entities will
be prevented fronr fragmenting their activities to qualify for this exclusion.

Splitting-up of bntracb

33. Article I4 provides for the determination of whether a periocl referred to in a CTA has
exceeded the period after which specific projects or activities shall constitute a pernlanent
establishnrent where-
(a) air enterprise of a Contracting Jurisdiction carries on activities in the other

Contractirrg Jurisdiction at a place constituting a building site, construction project,
installation project, or other spcific project identified in the relevant provision of the
CTA or carries on consultancy activities in connection with such a place and such
activities in the as8re8ate exceed 30 days without exceeding the period refemed to in
the relevant provision of the CTA; and
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(b) connected activities are carried on in that other Contracting Jurisdiction at the sanre

building site, corrstruction or installation project, or other place identified in the CTA
during different penods each exceeding 3O days by one or nlore enterprises closely
related to the first mentioned enterprise,

the different periods shall be added to the aggregate period during which the first nrentioned
enterprise has carried out activities at that site.

kftnition of a Person Closly Relatd to an Entetpris

34. Article 15 provides tlut a 1xrson is closely related to an enterprise if, based on all the
relevant facts and circumstances, one has control of the other or both are under the
control of the sanle persons or enterprises. A person shall be considered to be closely
related to an enterprise if one possesses directly or indirectly more than 50 per cent of
the beneficial interest in the other ( or in the case of a conlpany, nrore than 50% of the
at1retate vote and value of the company's shares or of the beneficial equity interest in
the conlpany) or if another person possesses directly or indirectly more than 50 per cent
of the beneficial interest (or, in the case of a conrpany, nrore than 50 per cent of the
aggretate vote and value of the conrpany's shares or of the beneficial equity interest in
the company) in the person and the enterprise.

Mutual Srcement hwdure

35. Article I6 provides that where a person considers that the actions of one or both of the
Contractint jurisdictions result or will result in taxation not in accordance with the
provisions of the Covered Tax Agreenlent, that person nray, irrespective of the remedies
provided by the donrestic law of those Contracting Jurisdictions, present the case to the
corlrpetent authority of either ContractingJurisdiction. The case nrust be presented within
three years from the first notification of the action resulting in taxation not in accordance
with the provisions of the Covered Tax Agreenlent.

&nesponditg AdjwQnen ts

36. Article 17 provides that ifone Contracting Jurisdiction taxes the profits ofan enterprise
that other Contracting Jurisdiction has already taxed, and these profits would have been
different if the conrpanies were independent, then the other ContractingJurisdiction ntust
adjust its tax accordingly. This adjustnrent should consider the terms of the CTA and
require consultation between the conlpetent tax authorities of both Contracting
Jurisdictions.

37. This provision applies where a Contracting Jurisdiction does not have a provision
mandating it to adjust the tax anlount charged on the profits of an enterprise within that
jurisdiction if the other Contracting Jurisdiction includes those profits in its enterprise's
profits and taxes thenl accordingly. This adjustnrent is necessary when the profits
included would have been different had the two enterprises been independent.

1he choice to Apply PART W

38. Article 18 provides that a party nlay choose to apply the pal1 on arbitration with respect
to its Covered Tax Agreenrent and shall notify the Depositary accordingly. The arbitration
shall only apply to two ContractingJurisdiction with respect to a CTA where the two have
made such a notification.
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Ifuttlrcr tuticles

39. The following are further articles of the Convention:
o Article 19-26 provides for provisions on arbitration procedurrs.
o Article 27 proides for the pr.ovision of signature and ratification, acceptance, or

approval,
o Article 28 provides for provisions that require reservations as outlined above.
. Article 29 provides for provisions that require notifications as outlined above.
o Article 30 provides for subsequent modification of CTAs.
o Article 3l provides for the conference of the Parties.
o Article 32 provides for interpretation and implementation.
o Article 33 provides for provisions on amendments.
. Article 34 provides for provisions on entry into force.
. Article 35 provides for pnrvisions on entry into effect.
o Article 36 provides for provisions on entry into effect of Part VI on arbitration.
o Article 37 provides for withdrawal.
o Article 38 provides for pncvisions in relation to protocols.
o Article 39 provides for provisions for depositary.
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CHAPTTR THREE

3 ruBUC PARTICIPATION AND STAIGHOLDER ENGAGEMENT ON THE COIIWNNON

3.7 LEGAL FRAMEWORK ON ruBLIC PARTICIPATION

40. Article I 18 (1)(b) of the Constitution provides that:
l'Parlianrcnt shall facilitate publb participation and involvement in the lcgislativc and
other business of Parlanent and ils ComnrittL'es. "

41. Section 8(3) ofthe Treaty-Making and Ratification Act (Cap 4D) provides that:

"Thc rclevant parliamcntary conmiltec shall, during its consideration of the Trcaty,
ensurc public participation in the ratificalion pntcess in accordance wilh laid down
pa rlia m ctta ry pnxedu rcs. "

3.2 MEMORANDA RECETYED ON THE COI{WNTION

42. Pursuant to the aforementioned provisions of law, the Clerk of the National Assembly
placed an advertisenrent in the print nredia inviting the public to submit memoranda by
way of written statements on the Convention. Further, the Clerk of the National Assembly
vide letter Ref. No NA/DDC /F&NP/2024/024 dated 2Oth February 2024 invited key
stakeholders to subnlit views on the ASreement and attend a public participation forunr
on 27th lebntary 2024 and 28th February 2024 respectively.

43. The Conrmittee received memoranda fronr the following institutions
(a) The National Treasury and Economic Planning
(b) Kenya Revenue Authority
(c) The Law Society of Kenya
(d) PWC Kenya
(e) Bowmans LLP
(fl Anjarwala & Khanna

G) PKT
(h) RSM (Eastern Africa)
(i) Ernst & Young
() Okoa Uchunti
(k) KErsA

3.3 MEHING WTITI THE CABINET SECRETARY, NATIONAL TRXASURY AND ECONOMIC
PI..ANNING

44. The Cabinet Secretary for National Treasury and Economic Planning, Prof. Njuguna
Ndung'u, CBS, appared before the Conrnritlee on 27th Febrtary 2024 and made the
following subnrissions.

Over the last ten years, there has been growing concern about the use of tax
avoidance strateSies by multinational enterprises that exploit gaps and
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II.

I tI.

misnlatches in international tax rules to shift profits to low or no-tax jurisdictions
where there is little or no economic activity. These strategies are referred to as

Base Erosion and Profit Shifting (BEPS).

ln response to these concerns, the G20 and the OECD, together with nlany
advanced and developing countries and regional tax bodies, have been working
to develop new rules and processes to strensthen the international tax systenl and
tackle tax avoidance. This group of countries is referred to as the Inclusive
Franrework on BEPS, of which Kenya became a menrber in January 2017.

The Inclusive Franrework brings toSether over l40 countries and jurisdictions to
collaborate on the implementation of the BEIS Package. This has allowed Kenya
to work on an equal footing with other countries to lackle tax avoidance by
developing recommendations that are aimed at realigning taxation with the
location where econonric activity takes place and value is created.

The lnclusive framework developed the BEPS Project to address BE[S issues in a
coordinated and comprehensive nranner and to provide countries with domestic
and international instruments that will better align taxing rights with economic
activity. The oulconle of the Project was the developnlent of the BEPS Action Plan
in September 2Ol3 which set out 1 5 Actions to address BEPS conrprehensively.

IV.

The MLI was developed as BEPS Action I 5 which called for the development of a
contprehensive multilateral instrument that would modify existing bilateral
Atreements for the Avoidance of Double Taxation (fiTAs) to swiftly inrplentent
the tax treaty related nleasures that were developed as paft of the BEPS Project.

VI Work on the MLI started in February 2O15, which was followed by its adoption
in Noventber 2016 and was consequently opened for signature in December
2016. A signing ceremony was held on TrhJune 2Ot 7 during which 67 countries
signed the MLL

VII Kenya signed the MLI on 26th November 2019, at the headquarters of the OECI)
in Paris. The signature was effected by Professor Judi Wakhungu, Ambassador of
the Republic of Kenya lo France, who was vested with full powers to sign on behalf
of the Governnrent.

VIII. As of tebruary 2024, 102 jurisdictions have siSned the MLI while 85 have ratified
it.

IX. International tax laws have not always kept pace with the frequent developnlents
in the world's business environment and this creates opportunities for these gaps

to be exploited. As of the year 2014, the OECD reported that the global revenue
losses fronr BEIS were consewatively estimated at US $tO0 bitlion to US $240
billion annually.

Taxation is a critical source of revenue for all governments, in particular for
developing countries where revenue mobilization efforls produce far less tax
revenue as conrpared to develolrd countries. BEPS results in little or no overall
corporate tax beinS paid, ultinrately weakening the integrity of the tax systenr.

l8
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XI

XII.

xIII.

xlv. Kenya has bilateral DTAs in force with the following countries.
1. Canada 9. Qatar.
2. Denmark 10. United Kingdonr
3. France I 1. South Africa
4. Germany 12. Sweden
5. India 1 3. United Arab Emirates
6. Iran 14. Seychelles
7. Norway 1l.7.anrbia
8. Korea

This inrpacts tovernnrents directly because tax revenues are reduced hence
essential services are not adequately provided.

The prinrary objective of the MLI is to fight against BEPS by modifying existing
DTAs in order to inrplement four tax treaty related measures developed by the
BEPS Project. The MLI ensures that there will be swift, coordinated, efficient and
consistent implenrentation of BEPS measures which will ensure that existing DTAs
are interpreted to elinrinate double taxation without creating oppotlunities for
non-taxation or reduced taxation.

The four BEPS Actions which are related to DTAS and will be implemented by the
MLI are:

(a) Action 2 (Neutralisittg thc Effects of Hybrid Mismatch Arransenenti:
Hybrid mismatch arranSenlents are used in aggressive tax planning to
exploit differences in the tax treatnrent of an entity or instrunrent under the
laws of two or nrore tax junsdictions to achieve double non-taxation.

(b) Action 6 (Preve tins the Granting of Trcaty Benefits in Inapprupriate
Circunstancel): This Action introduces anti-abuse provisions to existing
DTAs which will counter treaty shoppint. Treaty shopping involves
strateSies throuth which a person who is not a resident of either Contracting
State attenlpts to obtain benefits that a DTA concluded between two States

Srants only to residents of those States.
(c) Action 7 (fleventing the Aftificial Avoidance of Pcrmanent Establisfunent

(PE) Statu): This Action provides changes to the definition of permanent
establishnrent under DTAs to address strategies used to avoid having a

taxable presence in a jurisdiction.
(d) Action 14 (Making Dispute Resolution Mechanisnt More Effective): This

Action seeks to inrprove the resolution of tax-related disputes arising under
DTAs.

DTAs which entered into force before the work on BEPS started contain loopholes
that multinational enterprises have been exploiting to shift profits out of the
countries where the economic activity took place. The MLI is an inlporlant
instrument because it saves countries fronr the burden of bilaterally re-
negotiating each of their existing DTAs to cure a lot of the issues that lead to
erosion of the lax base. If undertaken on a treaty-by-treaty basis, the number of
treaties in effect would make such a process very lengthy.

The MLI therefore allows Kenya to update the provisions of Kenya's DTAs in an
efficient and tinre-saving nranner. It also nrakes it possible to pursue the
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domestication of the changes to all the DTAS at once since it will form part of
Kenya's domestic law. The MLI is a flexible instrunlent that will modify existing
DTAs in line with Kenya's policy preferences.

xvt Under the Convention, jurisdictions are allowed to nuke reservations and
notifications in line with their policy preferences. Notifications indicate the
provisions of the MLI that a jurisdiction intends to adopt while reservations
indicate the provisions which it does not intend to adopt.

XVII. In this regard, Kenya intends to adopt the following notifications and reservations

Article IGnya's Position Rationale
Article 2

Agreements Covered by the
Convention

Notification
Kenya wishes the following
Agreements to be covered
by the Convention: Canada,
Dennrark, France,
Germany, India, Iran, Italy,
Korea, Mauritius, Norway,
Qatar, Seychelles, South
Africa, Sweden, United
Arab Enlirates, United
Kingdom, and Zambia.

The MLI provisions will
update the Articles in the
listed flTAs and allow
Kenya to appropriate the
benefits of the MLI where
both Contracting

Jurisdictions have adopted
the sanle provisions
(matchin$.

Article 3
Transparent Entities

Notification
Kenya chooses to apply the
provision that provides for
taxation of Fiscally
Transparent Entities (FfEs).

The provision will prevent
double non-taxation or
reduced taxation caused by
the nrisnratch of rules.

Article 4
Dual Resident Entities

Notification
Kenya chooses to apply the
tie -breaker test that denies
treaty benefits where the
entity's residence cannot be
determined.

This provision will ensure
that conlpanies nrake their
tax residence clear and
prevent abuse of the tax
treaty.

Article 5
Application of Methods for
Elinrination of Double
Taxation

Rescrvation
Kenya wishes to pl^ce a
reservation for the entirety
of this Article not to apply
with respect to all of its
Covered Tax Agreenlents
(CTAs).

Kenya's domestic law as

well as DTAs apply the
credit nrethod for the
elinrination of double
taxation instead of the
exemption nrethod and
therefore no update is
necessary.

Article 6
furpose of a Covered Tax
Agreenrent

Notification
Kenya chooses to adopt the
full preanrble language in
all its CTAS.

This provision will allow
the DTA to be interpreted
in a way that elinlinates
treaty shopping, double
taxation, and double non-
taxation.
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Article 7
Prevention of Treaty Abuse

Notificafion
Kenya chooses to apply the

Sinrptified Limitation on
Benefits (SLoB) provision
to all CTAs as a supplenrent
to the Principal Purpose

Test (PFD.

The SLOB provision is

nlore objective than the
PPT and provides clear
parameters that nlust be

nlet for treaty benefits to
accrue.

Article 8
Dividend
Transactions

Transfer
Notification
Kenya chooses to apply this
provision which requires
that a minimum
shareholding period be

satisfied for a company to
be entitled to a reduced rate
on dividends from a

subsidiary.

The tinre and value
thresholds introduced by
the provision will ensure
that there is no abuse

intended to obtain the
lower rate.

Article 9
Capital Gains fronr
Alienation of Shares or
Interests of Entities
Deriving Their Value
Principally from
Imnrovable Property

Notification
Kenya chooses to apply this
provision which addresses

situations in which assets

are contributed to an entity
shortly before the sale of
shares to dilute the
proportion of the value of
the entity that is derived
from inrmovable property.

Kenya chooses to adopt the
tinre and value thresholds
to tax Sains derived fronr
inrnrovable prop€rty to
prevent treaty abuse.

Article 10
Anti-Abuse Rule for
Pernranent Establishments
Situated in Third

Jurisdictions

Notification
None of the CTAs contain
existing provisions that
deny or limit benefits
available to an enterprise of
a Contracting Jurisdiction
where there is the risk of
double non-taxation.

Kenya chooses to adopt the
provision to preserve its
taxing rights where the
income is exempt in the
other Contracting

Jurisdiction and subject to
reduced taxation in a third
jurisdiction to avoid
double non-taxation.

Article I 1

Application of Tax
ASreements to Restrict a

Party's Risht to Tax lts Own
Residents

Notification
None of the CTAs contain
an existing savings clause
which preserves the right
of a contracting
jurisdiction to tax its own
residents.

Kenya chooses to adopt this
provision to ensure that
her right to tax her
residents is not restricted.

Adicle I 2
Artificial Avoidance of
Permanent Establishnrent
(PE) Status Through
Commissionaire
ArranSements and Sinrilar
StrateSies

Notification
Kenya chooses to adopt the
provision that expands the
PE definilion to capture
conrmissionaire
arranSenrents by
multinational enterprises.

This will ensure a PE is
crealed where value is

created in Kenya and allow
taxation of the resulting
profits.
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Article 13

Adificial Avoidance of PE

Status Through the Spcific
Activity Exemptions

Notifrcation
Kenya chooses to apply the
option which ensures that
the proviso applies to the
entire pangraph on
exenrptions.

This ensures that the PE

exemption provisions only
apply to preparation and
auxiliary activities.

Article 14

SplittinS Up of Contracts
Notification
Kenya chooses to adopt this
provision which addresses

situations where
nrultinational enterprises
(MNEs) split up contracts
to avoid the creation of a

PE.

This will prevent MNEs
fronr avoiding the PE tinle
threshold required to
create a PE.

Article 15
Definition of a

Closely Related
Enterprise

Person

to an

No notification is needed
for this Article. Kenya
adopts this definition in its
DTAs

N/A

Article 16
Mutual ASreement
Procedure (MAP)

Rcscrvation
Kenya wishes to place a

reservation against the
provision to file a MAP case

in either of the Contractint
States. Instead, the taxpayer
will be allowed to file the
case where he or she is

resident, and that State will
notify the other.

Kenya wishes to adopt the
provision which guides
taxpayers to file MAP cases

where they are resident
since this resident State can
give unilateral relief.

Article 1 7

Corresponding
Adjustments

Notification
Kenya wishes to adopt the
provision allowing the
Contracting Jurisdiction
too make adjustments
where transfer pricing
adjustnrents are done.

The provision prevents
double taxation.

Patt Vl
Arbitration
(Articles 18-26)

Notification
Kenya chooses not to apply
Part VI

Kenya's 1rclicy position is

not to adopt Mandatory
Binding Arbitration
provisions due to
constraints of cost and
capacity.

Part VII
linal Provisions

These are
Articles. No
are required-

explanatory
notifications

These Arlicles do
require notification
reservation.

not
or

Adicle 35
Entry into Effect

Notification
Kenya wishes to adopt the
entry into effect provision
of the MLI.

The MLI will enter into
effect in Kenya when the
internal processes ate
done.

Rztionale for Ratifica tion
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45. Approval of the ratification of the MLI will put in place measures to curb abuse of DTAs,

enhance clarity on taxation of padnerships to ensure there is no evasion of taxes, nrake

dispute resolution mechanisms nrore effective, and broaden the tax base by ensuring that
multinational enterprises do not avoid taxation on their activities in the country, through
avoidance of lxrmanent establishnrent status.

46. In addition, ratification of the MLI will inrprove Kenya's efforts to intprove resource
mobilisation for enhanced financing of public servies and other developnrent needs. In
particular, the MLI measures will enhance protection of Kenya's tax base especiallygiven
Kenya's high reliance on corporate income tax revenues in comparison with the more
developed countries.

47. The MLI is by far a more prudent option than pursuing bilateral renegotiation of Kenya's
existing DTAs which would be a lengthy, expensive and protracted process. Furthermore,
nrany of Kenya's existing DTA partners have expressed their intention not to pursue this
option due to the sheer size of their DTA network.

Fi na nc ia I i mplica tions
48. Over and above the costs of the regular legislative proposals, no costs are anticipated for

the Government of Kenya.

l-cgal inplications
49. Upon ratification, the MLI will form part of Kenya's domestic [aw.

3.4 ARTICLE BY ARTICLI CONSIDERATION OF ruBUC SUBMISSIONS

3.4.1 Arncle 2

PWC Kenya

50. PWC Kenya appeared before the Committee on 27th February,2024 made the following
subnrissions on Article 2.

II.

III.

Kenya has notified I7 DTAs: Canada, Denmark, france, Germany,lndia, lran,
Italy, Korea, Mauritius, Norway, Qatar, Seychelles, South Africa, Sweden, United
Arab Emirates, United Kingdom, Zambia.
Kenya has included DTAs that are signed but not ratified/in force- ltaly and
Mauritius. In this case, other signed DTAs that are not ratified should also be

included in the list of notifications. These include China, EAC, Kuwait and
Netherlands.
Kenya should avoid having to re-ne3otiate bilateral agreements that are already
signed and ensure il nleets the nrinimunr BEPS standards.

Anjarwalla & Khanna LLP

51. Anjarwalla Khanna LLP appeared before the Committee on 27th lebruary, 2024 and
nrade the following submissions on Article 2.

[. Kenya has a total of seventeen ( 1 7) Covered Tax Agreenrents. out of the 17 ,three
(3) are yet to conre into force while the other fourteen ('14) are already in force.
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II. By recognising the Covered Tax Agreements, Kenya clarifies the existing bilateral
tax treaties and identifies the countries with which Kenya witl ntodify the bilaterat
treaties without having to renegotiate each of thenr in alignnrent with the MLI
nrechanisnr.
The table below breaks down the covered agreenrents and their inrplication on
Kenya's notification.

III

A8r€ement
Germany

lran

Italy

Mauritius

Norway

United Arab Emirates

United Kingdonr

Zanrbia

Position
Gernuny has not notified the depositary
on its agreement wrth Kenya.
Iran does not appear on the list of
sitnatories and parties to the MLI
Kenya is not listed as one of the covered
agreements, and the agreenrent has not
entered into force despite having been
signed on 1 5 October 1979.
Mauntius has not included it in its
notification.
Norway has not included Kenya in its
notification.
There is a nrisnratch between the
aSreements notified by Kenya and UAE.
Kenya's notification pertains to an original
aSreenrent signed on 22 lebruary 2017
whereas the UAE's notification is dated l7
July 2012.
There is a notification nrismatch in
relation to the dates of entry into force of
the agreements.
Kenya makes a notification on the original
aSreenrent which canre into force on 3O

September I977 wlrereas the United
Kingdom makes a notification on the
original instmnlent and an amending
instrument that canle into force on 3O

September 1977.
Tanrbia does not appear on the list of
signatories and parties to the MLI.

Bowmans LLP

52. Bownrans LLPappared appared before the Committee on 27tt February,2oT4 nlade the
following subntissions in relations to Article 2.

Kenya should anrend its proposed [ist of Double Taxation Agreenrents that it seeks
to have covered by the provisions of the Multilateral Convention to prevent Base
Erosion and Profit Shifting to include the Double Taxation Agreenrent with Korea.
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Kenya Private S€ctor Alliance (KEPSA)

53. Kenya Private Sector Alliance (KEPSA) before the Committee on 27tt' February, 2024 and
proposed that Kenya should reserve the right to exclude specific taxes and tax regimes
deenred essential for econonric stability fronr the Convention's scope. This is to maintain
the predictability and stability of Kenya's tax system and safeguard tax reginres critical
for national developnrent and investnrent attraction.

PKF Consulting
54. PKF appeared appearedkfore the Committee on 27th February,ZO2 4 made the following

subnrissions in relations to Article 2.

II.

II

I II.

II

Further, Kenya should expedite negotiations outside of the Multilateral
Convention to Prevent Base Erosion and Profit Shifting to ensure that the Double
Taxation Agreenrents with Germany,lran, and Tambia comply with the nrininrunr
standard requirenrents.

,/ustification

Korea already ratified the Multilateral Convention to Prevent Base Erosion and
Profit Shifting on I3 May 2O2O 

^nd 
included the Double Taxation ASreenlent

with Kenya as fornring part of its agreements that it wants covered by the
Convention.

On the other hand, Germany ratified the Convention on l8 December 2O2O bul
did not include the Kenya-Germany Double Taxation Agreement as among the
atreements it seeks to modify through the Convention. Accordingly, any
modifications can only be achieved outside the Convention.
As of 22 February 2024, Z.an$ia and lran are not signatories to the MLI.
Accordingly, it may be quicker and more efficient to nrodify the two Double
Taxation Agreements outside of the Convention.

Kcnva shoulcl cr-rnsider inclrrdirlq into thc list of DTAs to be covercd by the
Ccrnvention aSrcelncnls that have [r'cor srgrred but n(rt y!'t cntcr.'d into tolcc. -l'lte

irrclusion of thc ab!)ve DTAs irr thc lisl ol D'fAs to bc cr'rvcled by the Ml,l will
plt.rvide tbr tlrcir expeditious nrodilication in line with thc Blt'S project rncasurcs
antl ensurc. tllrt thc [)'['As are in lirrc with the l\{LI lrv thc tinre they are urtcled
int(r lorce.
[)TAs tllat havc bccn signed Lrut not yet in torcc ltavc bcen includcd tor
considr'ratioll in thc subsc.quent Al'ticlcs an.1 it \4,oLrld thclctolc bc prudcrrt to have
tlrcnr irrcltrdetl trrrclcl Alticle 2.

Okoa Uchumi
55. Okoa Uchumi subnritted as follows

(i) The desi8nation of all of Kenya's tax treaties as Covered Tax ASreements (CTA) is a
welcome nrove.

(ii) Given that the MLI seeks to address BEPS issues, it is inrperative that as nlany
a8reements as possible are covered. It should be noted however that both bilateral
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treaty partners will need to identify a treaty as a CTA in order for treaties to be
nrodified.

Ernst & Young LLP

56. Ernst & Young LLP appeared appeared before the Comnrittee on ZTrt February, ZOZ4
nrade the following subnrissions in relations to Article 2.

I. Kenya should update the notification under Article 22 to include to the list of
covered agreements, double taxation agreements that have been signed but are
not yet in force. The agreements that are signed but not yet in force include those
with China, Italy, Kuwait, Mauritius and Netherlands.

II. Upon signing the MLI on 26 Novenrber 2019, Kenya provided a provisional list
of expected reseryations and notifications for 17 covered tax agreements.

IIl. The covered tax atreenlents listed in the provisional list include 15 active double
tax agreements and 2 signed agreenlents not yet in force i.e. ttaly and Mauritius.

IV. The provisional list should be updated to include the following double tax
aSreenents before deposit of the instmment of ratification) acceptance or
appncval: China, Kuwait, and Netherlands. This will pronrote consistency by
ensuring all signed double taxation agreenrents are covered by the convention.

RSM (Eastern Africa)

57. RSM (Eastern Africa) appeared appeared before the Comnrittee on 28tt Febfl)ary, ZOZ4
nrade the following subnrissions in rclations to Article 2.

Remove itenr 7 (ltaly) and g (Mauritius) from the list of agreements lhat the
Convention applies to or add all agreenrents that have been signed but are not
in force as follows:

Country
China
EAC

Italy
Kuwait
Mauritius
Netherlands

Date signed
21/09/2017
30/ 1t /2010
03/03/2016
12/ t 1/2013
16/ tO/2019
22 /07 / 2015

,/ustification

Adicle 2(l)(a)(i) ot'the MLI provides:

"(a) Thc term "Covercd Tax,$;recnent" rrtcvns an agrtentc,nt lbt thc
avoidanc'e of doublc taxalidt with rcqEct to taxcs tttt itcotnc. (whcthcr
or nol other taxes arc, also c'ovcrc.d); (i) that is in forcc bctwc,en twL, or
t cttt:.,. "

This provides, in ntandatory ternls, that an agreenlent needs to be in force, in
order for the Convention to apply. Therefore, the agreenrellts with ltaly and
Mauritius need to be excluded, given that they are not in force.

II
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III. Alternative to the above, all a8reenlents that have been signed, but are not yet

in force, should be included as Covered Tax Agreenlenls.

These agreements have been negotiated and signed; therefore, there may be

linlited opportunities to nrodify or re-negotiate these agreements. Including
them within the anrbit of the MLI will ensure that the aSreenlents will conrply
with the Convention, should they conre into force.

IV.

Under the proposed List of Reservation and Notification, only two(Z) out of
the six(6) a8reements that Kenya has signed but are not yet in force have been
included. No reason or justification is provided to exclude the other four
aSreemenls.

COMMITITE OBSERVATIONS

58. The Committee considered the proposals by the stakeholders on Article 2 of the
ASreement and made the following observations-

(a) Article 2 of lhe MU provides for the interpretation of terms which include

"Covered Tax Agreement'or CTA which means an aSleement for the avoidance
of double taxation with rcspect to income tax in force between two or mone parties
or jurisdictions or territories which are parties to an agr€€ment and with respect
to which each Party has made a noffication to the Depositary listing the
asr€ement;

(b) The import of Article 2 of the MLI is that the MLI provisions will apply in respect
of the listed DTAs and Kenya will benefit from the benefits of the provisions where
both Contracting Jurisdictions have adopted the same provisions;

(c) Kenya has notified 17 CTAs, namely, Canada, Denmark, France, Gerrnany, India,
Iran, Italy, Korca, Mawitius, Norway, Qatar, Seychelles, South Africa, Sweden,
United Arab Emirates, United Kingdom and Zambia;

(d) The stakeholders' submissions dwell on the notifications on CTAs but do not
express any nesen ations on the text of Article 2 of the MLI.

3.4.2 Article 3

Bowmans LLP

59. Bowmans LLP subnritted that the provision should be adopted for all the Double Taxation
Atreenrents proposed to be covered by the Convention as proposed.

,lustification
Hybrid nlisnlatches have for a long tinre led to a loss of tax revenues lo Sovernnlents.

Kenya Private Sector Alliance (KEPSA)

60. KEISA proposed that Kenya should reserve the right to treat entities by its dorrrestic law
regarding transparency and taxation. This is to nraintain the stability and predictability
of Kenya's tax systenr, ensure that entities operating within its jurisdiction are taxed in
accordance with local legislation and econonric policy. In addition, despite the
Convention's provisions, Kenya may reserve the right to treat certain transparent entities
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as residents for tax purposes, depending on their control and management location. This
is to prevent hybrid nrisnratch arrangenlents that exploit differences in the tax treatnlent
of entities across jurisdictions, ensuring tax fairnes.

Okoa Uchumi
6l . Okoa Uchumi subnritted as follows

(i) Kenya has not ntade any reservations under Article 3 paragraph 5 ofthe MLI as such
Article 3 will apply.

(ii) This is a welconle nlove. It should however be noted ttlat the application of this Article
will be subject to the agreenlent of corresponding tax treaty partllers.

(iii) Article 3 implenrents reconrmendations oullined in BEPS Action 2 (Neutralising the
Effects of Hybrid Misnratch Arrangenrerlts) and BEPS Action 6 (preventing the
Granting of Treaty Benefits in Inappropriate Circunlstances). It addresses the issue of
a misnratch in the tax treatment of hybrid entities and avoids double taxation or
double non-taxation. It is imperative that source countries protect their tax base
wherc entities are treated as taxable in one jurisdiction and non-taxable in another.

COMMITTEE OBSERVATIONS

62. The Committee considered the proposals by the stakeholders on Articte B of the
Agreement and ma& the following observations-

(a) Kenya has made a notification to apply the provision;

(b) Article 3 of the MLI provides for the taxation of Fiscally Transparent Entities (FIEs)
and this will prevent double non-taxation or reduced taxation caused by
mismatch of rules.

3.4.3 Article 4

Bowmans LLP

63. Bowmans LLP subnlitted that Kenya should reserve the right for the entirety of article 4
not to apply to all the Double Taxation Agreenrents that it seeks covered by the
Convention so that this article 4 does not apply to the agreentents it intends to be covered
by the Convention.

I. The Mutual Agreenrent Procedure process between countries takes considerable
anrount of time to resolve. In the nteantime, an entity that is dual resident would not
be able to benefit l'rom the provisions of the Double Taxation Agreenrent which worrld
neSate the entire purpose of having the Double Taxation Agreenlent in the firsl place.

II fire Double Taxation Agreenrents in tbrce between Kenya and various countries
provide various options tbr resolving issues of dual residency by hotding that such an
impasse shall be deternrined by for exanrple, the place of effective managenrent (e.g.

the Kenya-[rance Double Taxation Agreenlent).
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Itl. Therefore, Kenya should endeavour to amend the Double Taxation Atreenlents that
is has slxcific issues with their wording regarding the specific clause instead of
subjecting all Double Taxation ASreements to the Mutual Atreenlent Procedure in a
bit to resolve a dual residency dispute.

Kenya Private Sector Alliance (KEPSA)

64. KEPSA submitted the following-

I. Kenya should reserve the riSht to apply dontestic law to resolve cases of dual
resident entities. This is to ensure that tax residency is deternrined in a nranner
that is consistent with Kenya's economic interests and administrative practices.

ll. Provisions should be inserted allowing Kenya to set its own rules on interest
deductibility to prevent base erosion. Adapt interest deduction rules
considering Kenya's developnrent financing needs and investntent climate. This is

to retain control over an essential aspect of corporate taxation and to safeguard
against aggressive tax planning strategies.

PKI Consulting
65. PKF subnrittcd as ibllows

Kurya should consiclcr adoptin.g tlte prr.rvisiorts ti)r thc' detcrluin;ttiott of the tax
residerrcy of a person othel tlun an individrral that have been plovided rrrtder
Pa ra.glaph I of Article 4 oI the MLI, nrodifie<l with thc rescrvation undcr
paragraph l3(e) r-rf Arliclc .1 of the N1LI. This nrocliticatiort provides tcrr rc'placc'ntent

of the last scntence of Article .l( I ) with the tbllowir\g text.

Il. Tlrerelolc, the Jdoptcd Pa lagraph 4 ( I ) of Article .1 sltoulci t ead as

"ll'ha|c lr)'rL'Jtsott t)l'lh.' prr,,isions ol p:ttzgrtph I it lrL'tsofi LrlhLr' lhan tn inlivilutl js t
k'tilcttt Ljl lr(rth L'(vttt';tcli S St;tlcs, lh.'L'onpdcfit ;tuthoritics ol th.' L\trtt';tttifig s^/;ttc's shnll

L'ttdctvo| hr Jclenti .'b!' lttu.tl x,qtt'.\ L'nl lhc L'o lt';tc'littg St;tlt'ttl u'ltic'|t sut'h prtson

|;h;tll lt'tlc'cntccl lct lrL';t rcsil.'fi| t[ lhc lut'J)()vs ot th.' L'LrnvL' tiott. h;tring n\:tttl lrt ils
pltct ol citclivc' nt;It:tqcnrnt. lhc plect'whu'c il is int;ttrporalcd L.,r oth.'ttvi:;.'
L'onslitu/c'Ll Jnd t)'othcr fi:lcvafil th.'lors. fut lht' ;tbscttt-c ol suc'Jt :in itstc('nrL'trl, stt.-Jl

pc't'so shall ttLrt \L'cntitlcd to itn)' tcliLl Lrt c.rctttlrlion li?rn lil.l' l1l?vilc\l lrt' lhL' Covctl'Ll

nL\ 4gn'cnk'nt"

III Tlrc' eftect oi this nrelification is that it rvill ursurc conlpetcnt autlr,irrities rrf thc
corrtractinli jtLriv-lictions will rrot Lrr: perrrritted to iigrec to glant any relief !x
cxcrrrption irorrr tax provided by the Covcrerl Tltx Agreelnent Ltlrlcss they ate ablc
to xgrcL'oll ([le Contr actirlq.lrrristliction of wllicll tllc [xrsorr dcscribcd irr pala.graplr
shall lrc deerrred tr:r be a resitlent li)r the prlrposcs ot the Covercrl Tax Asrcenlcnt.

Okoa Uchumi
66. Okoa Uchunri subnritted as follows

(i) Kenya has not nrade any reservations under Article 4(3) (b) through (d) of the
MLI. As such Article 4 will apply.
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(ii) The inrplenrentation of Article 4 in all Kenyan treaties is a welcome nrove. It will
however del]end on whether the other contracting states make a notification with
respect of a provision in the CTA.

(iiD Article 4 inrplenrents Reconrnrendations outlined in the BEIS Action 6
(Preventing the Granting of Treaty Benefits in Inapproriate Circunlstances), it
deals with the e-breaker rules for dual-resident entities and allows for the
deternrination of residency by nlutual agreenlent procedures. The adoption of this
Article prevents the manipulation of tie breaker mles for tax avoidance.

COMMITTEE OBSERVATIONS

67. The C-ommitttee considercd the proposals by the stakeholders on Article 4 of the
Agreement and made the following observations-

I. Article 4 of the MU provides dual rcsident entities and contains a tie breaker rule
for determining the tax residence of compa.nies which are deemed to be resident
of mor€ than one jurisdiction under domestic provisions. It provides that the
competent authorities of the Contracting Jurisdictions shall determine a sole
jurisdiction of residence by mutual a8I€ement having rcgard to that company's
place of effective manaSement, the place where it is incorporated or otherwise
constihrted and any other relevant factors. Whcre an atrcement ca.nnot be
reached, the company shall only be entitled to trEaty benefitr to the extent that the
competent authorities of the Contracting Jurisdictioru are in agre€ment;

II- Kenya has made a notifrcation on Article 4 and chooses to apply the tie-breaker
test;

III. This provision will ensurp that companies make their tax residence clear and
prevent abuse of the tax tr€aty.

3.4.4 Article 5

Bowmans LLP

68. Bowntans LLP agreed with the Kenya's resewation on Article 5

lush'frcatiofl

The overriding goal of Article 5 of the Conventioll is to ensure that juristlctions
relieve double taxation by crediting loreign tax against donrestic tax rather than
exenrpting foreign inconre from dornestic tax.

II A reason for Kenya not to adopt Article 5 would be that in alnrost all its treaties,
Kenya applies the credit nrethod in relieving double taxation witll reslxct to inconre
of its residents. Case example of this is that withholding tax withheld by other
countries on interest and royalty inconre earned by Kenyan residents is available as
a credit aSainst tax payable in Kenya on such interest and royalty inconre.

30



Kenya Private Sector Alliance (KEPSA)

69. KEPSA made the following submissions:

Kenya should reserve the right to apply its nrethods for elinrinating double
taxation nlore suited to its tax systenl. This is to avoid the imposition of methods
that nuy not be compatible with Kenya's existinS tax policies, ensuring a balanced
and fair approach to tax administration.

Additionally, Kenya should reserve the riSht to continue applying the credit
method to eliminate double taxation. This is to preserye the currcnt tax credit
systenr, which provides clarity and certainty to both donrestic and foreign
investors, and to retain the flexibility to incentivize certain econonric activities.

III. Kenya should reserve the right to define a Services Permanent Establishment (PE)

based on the duration and nature ofactivities carried out by tbreign entities within
its territory. This is to adapt the international PE standards to Kenya's econonric
context, ensuring that significant economic activities conducted within its
jurisdiction are subject to taxation.

IV. Kenya should reserve the right not to apply the switch-over clause, allowing it to
continue using the exenrption method to foreign income where this is critical to
its investnlent policy. This is to prevent disruption to established investment
structures and provide investors with certainty regarding the tax treatment of
foreign income, thereby preserving Kenya as a stable investnlent destination.

further, Kenya may seek modifications to ensure that its tax incentive progranls,
designed to attract foreign investnlent, do not fall foul of BEPS Action 5 but remain
conrpetitive.This is to balance between adhering to international standards and
maintaining attractive investment incentives.

VI Further, the scope of capital gains taxable in Kenya should be narrowed to only
those from real property within Kenyan borders. This will ensure that Kenya
retains the right to tax gains from transferring inrmovable property located within
its jurisdiction, which is a significant source of tax revenue.

Okoa Uchumi
70. Okoa Uchunri subnritted as follows-

I. Kenya has reserved the riSht for Article 5 to not apply to CTAS.

It. It is recomnrended that this Article is adopted.

III. Afticle 5 implements reconrnrendations outlined in the BEPS Action 2
(Neutralising the Effects of Hybrid Misnlatch Arrangenrents). Article 5 addresses

double non-taxation that arises when a CTA exenrpts foreign inconre fronr
taxation in the jurisdiction in the jurisdiction of residence where the other
corresponding treaty partner also does not tax this income. It proposes either:
Optio A: the denial of an exemption and the application of tax credit.

II
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IV

Option B: the denial of an exemption for dividends treated as deductible in the
payer jurisdiction with the allowance of a tax cr€dit for any tax paid altibutable
to that income.
Option C: the use of the full credit method based on Article 238 of the OECD
Model Tax Convention on all types of income that the treaty allows the other
contry to tax.

It is recommended that either of the option is adopted with a strong preference
for Option C.

R.SM (Eastcrn Africa)
71. RSM (Eastern Africa) nrade the following submissions.

I. Pursuant to Article 5(10) of the Convention, Kenya considers that its Covered Tax
Agreements contain the provisions described in Article 5, Paragraphs 2,3,4,5 and
6.

II The provisions of Article 5(2) to 5(6) appear in all existing treaties that Kenya has,
as summarised in the table below. Therefore the reservation contradicts existing
atreements, creating lacunae.

Agrcement Articlc in dgrccment
Canada 14(l) and l4(2)
Denmark 25(2)(a),25Q\b) and 25(3)

france 22(2)(b)

Germany 23(7) and 23(2)(a)

India 25

Iran 23(rr,23(2)(a) and23(2)(b)

Italy 23(r)

Kor€a 23(1) and 23(2)

Mauritius l9(2)(al and 19(2)b)

Norway 25(2)(a),25(2)(b) and 25(3)

Qatar 23

Seychelles 23(l)

South Africa 23(a) and 23(b)

Sweden 22(2) and 22(3)

UAE 24

UK 26(1)b, and26(3)(b)

T.ambia 16(2) and 16(3)

Kenya should not reserve the right for Article not to apply with respect to all of
its Covered Tax Atreement. The principal objective of a Double Taxation
Agreement is to limit instances of double taxation on incones.
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IV, The provisions of Article 5(2) to 5(6) are critical in creating certainty and
transparency and limit instance of double taxation or double non-taxation.
Additionally, the provisions will prevent cases of over-claiming tax reliefs.

COMMITTEE OBSERVATIONS

72. The Committtee consider€d the proposals by the stakeholders on Article 5 of the
dgrccment and made the following observations:

I. Kenya has exprcssed its intention to placc a rrservation for the entirety of Article
5 of the MLI not to apply with respect to all of its Covercd Tax Agreements (CTAs) ;

II. Kenya's domestic law as well as DTAS apply the credit method for elimination of
double taxation instead of the exemp,tion method.

3.4.5 Article 6

Bowrnans LLP

73. Bownrans LLP agreed with Kenya's notification on Article 6. Kenya confirmed that all its
Double Taxation ASreenlents intended to be covered by the Convention contain the
mandatory provision on intention to eliminate double taxation without creating
opportunities for non-taxation or reduced taxation.

74. Kenya also proposed to include in the preambles of its Double Taxation Agreements
intended to be covered by the Convention, the provision on the desire to develop an
econonric relationship or enhance cooperation in tax nlatters.

,/ustifrcation
The preanrble emphasizes that tax treaties are not intended to create opportunities for
non-taxation or reduced taxation through tax evasion or avoidance, including through
treaty-shopping arrangements.

Kenya Private Sector Alliance (KEPSA)

75. KEPSA noted that, Kenya should affirnr its conrmitntent to the nrinimum standards but
reserue the right to apply these in a manner that best fits its donrestic tax policy objectives.

76. This is to confirm Kenya's stance against tax evasion and avoidance while ensuring that
its application of the MLI's minimunr standards does not undernrine its ability to attracl
and retain investment.

Okoa Uchumi
77 . Okoa Uchumi subnritted as follows-

Kenya has not nrade any reservations under Article 6(a). The adoption of this
Article is welconre.
Article 6 implenrents recommendations outline in the BEPS Action 6 (Preventing

the Granting of Treaty Benefits in Inappropriate Circumstances). The preanrble
language that reiterates the conrmitnlent to not creatint opportunities for treaty

II
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shopping through the avoidance or evasion of tax is welconle. This Article is a
nrinimum standard that cannot be opted out of.

COMMITTEE OBSERVATIONS

78. The C-ommitttee considered the proposals by the stalrcholders on Article 6 of the
ASreement and made the following observations:

L Article 6 of the MLI provides that a CIA shall be modified to include the following
preamble text:

(lntending to eliminate double taxation with respect to the taxes covered by this
a8r€ement without crcating opportunities for non-taxation or reduced taxation
through tax evasion or avoidanca (including through treaty-shopping
ananSements aimed at ohaining relicfs provided in this agrcement for the
indirect benefit of r€sidents of third jurisdictions)"

II. Kenya has made a notification on Article 6 of the MII and chooses to adop4 the
firll preamble language in all its CTAs;

III. The provision will allow the DTAs to be interpreted in a way that elimhates treaty
shopping, doule taxation, and double non-taxation.

3.4.6 Article 7

The Law Society of Kenya (lSD
79. fire Law Society of Kenya nrade the following subnrissions.

l. The Sinrplified LOB can sinrplify tax adntinistration by providing clear nrles on
who is entitled to treaty benefits. However, therc have beetr countel'argunlent
against sinrplified LOB that this process decentralizes the principal-purpose test,
which increases the risk of the asymnretrical application of the provision.

II. lf it does increase the risk of a non-standard applicatiorr, there will be a greater
impact felt on nrultinational companies, which nray discourage their
expansion/exploration in the country.

III The sintplified LOB could nrake it nrore difficult tbr tbreign conrpanies to invest
in lhe country, as they nray be unsure of whether they will be entitled to treaty
benefits. Specifically, those tax payers who do not anlount to "qualified persons"
under paragraph 9 and their activities do not qualify as (active conduct of a
business" undel paragraph l0(a).

IV Itr sunrnrary, it could restrict access to tax tl'eaties for sonre conrpanies, fudher
discouraging investnrent.

Inrplenrenting the Sinlplified LL)B while at the sanre time other colltr?cting parties
to the Covered Tax Agreenlents with Kenya have opted for another reginre of
preventing treaty abuse, the simplified LOB nray not be included in tax treaties
signed by Kenya. Only the PPT will apply in this case.
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II

Reommendafion

Conduct a thorough impact assessment. Kenya should carefully analyse the
potential econonric, administrative, arrd legal impacts of adopting the Simplified
LOB across the 1 7 Covered Tax Asreenlents.

This should include consultations with stakeholders like businesses, tax
professionals, and civiI society.

II I. Unless Kenya attains a unifornr accord with all its partner states in the Covered

Tax Agreenlents, Kenya will have to shoulder and prepare for both the principal-
purpose (PPI) of a transaction as well as a contbination of PPT and Sintplified
Limitation of Benefits (Sinrplified LOB).

Bowmans LLP

80. Bownrans LLP agreed with Kenya's position on Article 7. Further, considering the
proposed adoption of the sinrplified Linlitation on Benefits provisions, the provisions of
section 4l (2) of the lncome Tax Act should be deleted. The simplified Limitation on
Benefits provision is nrore extensive in determining which persons would be entitled to
the treaty benefits as compared to the current provisions of section 41 (2) of the Income
Tax Act that are relied upon by Kenya to linlit the benefits of a treaty.

./ustification
The Simplified Limitation on Benefits provision is more extensive in determining which
persons would be entitled to the treaty benefits as compared to the current provisions of
section 4l (2) of the Income Tax Act that are relied upon by Kenya to tinrit the benefits of
a lreaty.

Okoa Uchumi
8l . Okoa Uchumi subnritted the following-

Kenya has opted to apply the Simplified Limitation of Benefits Provision. This is a
welcome nrove.

Article 7 inrplements reconrnrendations outlined in the BEPS Action 6 (Preventing

the Granting of Treaty Benefits in lnappropriate Circumstances). There are three
activities for preventing treaty shopping and other abusive arranSenrents. One is to
use a conrbination of a Linritation on Benefits provision together with a Principal
Purpose test. The second is the use of a Principal Purpose test alone. And the third is
a Linritation on Benefits rule with rules that are aimed at curbinS conduit financing
agreements. The adoption of the Sinrplified Linritation on Benefits rule is welconre.

II.

IGPSA

82. KEPSA nrade the following subnrissions:

Kenya should reserve the right to apply a more detailed Limitation on Benefits clause
in place of the Principal Purpos€ Test (PPI). This is to provide Sreater clarity to
taxpayers and to avoid the potential for subjective interpretation of treaty abuse.
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II. Additionally, Kenya should reserve the right to apply a donrestic anti-abuse rule in
conjunction with or in place ofthe PPT. A donrestic anti-abuse rule tailored to Kenya,s
context can provide nrore clarity and certainty, thus shielding local businesses front
the negative impacls of aggressive tax planning by international entities.

II I. Further, Kenya should nrodify the application of the ppT to allow tbr a nrore objective
'Simplified Limitation on Benefits' (SLOB) provision to be used in its stead. The
subjective nature of the Pm can lead to uncertainty and disputes over the intent of
transactions, potentially discouraging investment. The SLOB provision is nrore
transparent and can provide greater certainty to businesses operating in Xenya.

IV. A provision should be insefted ensuring a transparent and objective process for
Srantins treaty benefits. This is to avoid uncedainty and disputes over treaty
entitlements, enhancing Kenya's investnrent clinrate.

Kenya should reserve the right to adopt and apply Controlled Foreign Conrpanies
(CtC) rules that align with its economic and fiscal interests. By maintaining tlexibility
in its CFC rules, Kenya can target and curb profit shifting while providing cedainty
to nlultinationals operating within its jurisdiction.

VI Kenya should reserve the right to define a pernlanent Establishntent (pE) in a nranner
that reflects its econonric reality and devetopment goals. Reservatiotr allows Kenya to
tailor the PE threshold to suit its ecorronric environnrent, encouraging foreign direct
investnrent by providing clarity and certainty. This will enhance Kenya,s
attractiveness as an investnrent destination by aligning tax obligations with on-the-
ground business operations, thus encouraging foreign entities to establish or expand
their presence.

COMMITIIE OBSERVATIONS

83. The Commitftee considcr€d the proposals by the stakeholders on Article T of the
.{greement and made the followirg observations:

Article 7 of the MLI provides for application of Simplified Umitation on B€nefits
(lOB) provision as well as Principal Purpose Test (pPD;

Kenya has made a notification on Article 7 of the MU and chooses to apply the
Simplified Limitation on Bcnefits (SLOB) provision to all CIAs as a supplement to
the kincipal Purpose Test (PPI); and

III The SLOB provision is morc objective than the PPT and provides clear parameters
that must be met in order for trea{ benefits to accrue.

3.4.7 Article 8

Bowmans LLP

84. Bownrans LLP subnlitted that Kenya proposed to nrake a reservation for the entirety of
Article 8 not to apply to its Double Taxation Agreenrents with Canada, Dennlark, ltaly,
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Norway, and Sweden. This is because such Double Taxation Agreentents already
prescribe for a mininrum holding period shorter than a 365-day priod e.g. Double
Taxation A8r'eenlent with Canada provides for a I80-day holding priod.

85. Bowmans LLP agreed with the proposal to adopt article 8 and the reservations ntade.

However, Kenya should withdraw the reservation made with respect to the agreement
with Canada-

./ustifrcation
Canada rutliied the Convention on 0l December 2019 and did not ntake a reservalion
regarding article 8. Accordingly, Kenya ntaking a resewation would effectively block the
entry into force of the provision whose overnding Soal is to strenSthen anti-abuse
provisions.

Okoa Uchumi
86. Okoa Uchunri subnritted as follows

Kenya has applied the rule on dividend transfer transactions to all CTAs. This is a
welcome move

Article 8 implenrents reconrnrendations outlined in the BEPS Action 6 (PreventinS the
Granting of Treaty Benefits in Inappropriate Circuntstances). Treaties generally will
provide concessional rates on non-portfolio dividends paid to non-residents.
Taxpayers can abuse these concessions by increasing shareholdings just before
dividends are paid in order to obtain concessional tax rates. This Atlicle introduces
anti-abuse rules that require a minimum holding period (365 days) before access to
these concessional rates. The adoption of this anti-abuse Article is welconre.

II.

COMMITTEE OBSERVATIONS

87. The Commitftee considered the proposals by the stakeholders on Article 8 of the
Agreement and made the following observations:

I. Article 8 of the MU specifies anti-abuse rules for benefits prcvided to dividend
transfer transactions consisting of exempting or limiting the tax rate on dividends
paid by a company resident of a Contracting Jurisdiction to a beneficial owner or
rEcipient that is resident of the other Contracting Jurisdiction, provided certain
ownership rcquirements which necd to be met tlrouthout a 365-day period that
includes the day of payment of the dividend are met. The 365-day holding period
will apply in place or in the absence of a minimum holding period contained in
the provisions described above;

II. Kenya has made a notification on Article 8 of the MU and chooses to apply the
provision; and

III The time and value thresholds inhoduced by the provision will ensure that there
is no abuse intended to obtain the lou/er rate.

3.4.8 Article 9
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P'\MC Kenya
88. PWC subnritted as follows-

II.

I II.

The Article introduces additional criteria of .,365 days minimum holding period',
in case ofgains arising from alienation of shares or other participation rights if
such shares or rights derive more than 50% of their vatue fronr immovable
property situated in the source jurisdiction.

Kenya has opted to apply nrinintunr holding period thrcshold atont with
nrinimum value derivation criterion of 5O%. The said provision should apply to
CTA only if other CTA partner has chosen to apply the said provision.
There is a conflict between donlestic and DTA/MLI threshold. Donrestic threshotd
should be raised fronl 2Oo,4 to 50% based on intemational best practice.

Bowmans LLP

89. Bownrans LLP agreed with the proposal to adopt the provision.

II

III.

Okoa Uchumi
90. Okoa Uchumi submitted that

II

,lustification

The proposed provision would ensure that the gains derived by a rcsident of a
contracting state from the transfer of shares which derive their value fronr
imnrovable property situated in the other contracting state ar€ only subject to CGT
if the immovable property threshold of fifty per cent (50%) is achieved.

However, it is noteworthy that under the Income Tax Act, a gain arising fronr an
offshore transfer of shares is subject to tax in Kenya if the shares derive 2O% or
nrore their value from imntovable proprty situated in Kenya.

The provision in the Convention sets the threshotd at 5O%. Therefore, the different
thresholds in the Kenyan Income Tax Act and in the Convention nlay see entities
that are residents of states without a Double Taxation Agreenrent with Kenya
prejudiced since they are nlore likely to achieve the 2O% threshold than it is for
entities resident in countries that Kenya has a Double Taxation Agreenlent \ rith to
achieve the 50% threshold. The threshold in the Kenya Income Tax Act should be
raised to 50% to ensure conformity.

Kenya has opted to apply the anti-abuse provisions on taxation ofcapital gains fronr
the alienation of shares or interests of land rich entities. This is a welcome ntove.

Article 9 implenrents recommendations outlined in the BEPS Action 6 (heventitlg
thc GtantirE of Treaty knelits i lnappopriatc L-ircumstanccs). Tax treaties
typically preserve the source countries right to tax capitaI tains attributable to real
property in their jurisdictions. Foreign entities avoid taxation of capital gains by co-
contributing other assets to a land rich entity so that is no longer land rich. Article
9 introduces a (365 days) period of testing if an entity is land rich and curbs this
type of abuse. It is thus inlportant to adopt these measures.
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PKF Consulting
9l . t'Kf subnritted that

II

Kenva has adoptcd to apply Article 9(,1) oI thc MLl. Ptrsuarlt to Article 9(8) oi thc

MLI, Kenya lras hc-rwevcl consiclertd the DTAs bctweetr KcItya and Canada, France,
(lcrnlany, Irrdia, Iran, Italy a n(i triorcx tL) cottteitt ptrrvisiotls to cleal capital gailrs
frorn alienation of shlt'es.

Kenya shoLrkl consider xgl6ptirlg Aticle 9(4) t.rn all cxisting t)'l'As as provided
below:

"for /utl\)s.:.r ol ;t L'LrtctL'.l Titx A,lttctttcttt, g:titt; clcrirc'd b1' ;t ttsidcnl ttf a
L-o ltnL'litU.lut'i&liL'liofi tivnt lhc alictt;ttio\ ttf':;han's o1' t'.\ttlttlitblc ittlctL'sls,

sttL lt ;t-t i lL'tL'sls il ;t lritfitEtrhilt or hIt.$. ttt:t,t'lo- t;t-yc.l itt lltL' othL't'L-othnLlitLg

.[urislli.'tiL,tit,ltlatyvtir cduritl*;thc'!165d;tyslttz'cc'tlifi.glhc';tlic'atott,tltL'-tL'
shatt.s or c\lttlttrtblc' ittlctt'sts dcrintl nprc' lhatt 5() llL't' .-L'ttl ot'lhcir valtk'
.lik'.'tl,t, (rr i LlitcL'll,+' lirrttt jttuttctt;tltl.' ln:olrL\'1t (t'L-xl lroPLttv) .rilu:t tL\l it t lha l
oth.' t' L-o lLtL'Ii r lg.i u risdit' / itu r. "

III This is because tllc itbovc nr*ltioned DTAs do not nrcct all tllc collditions pl'ovided

by Arliclc 9(.1). tbr irrstancc, Article Ill(l)(b) r,rf Kcrtya - ft':t Itce t)l-A providcs as

tolLrws:

"Gains lit m llt alEn; iott ol'.tharl'.r ot' othc't' t'ighls in a L\rnptlt-l', a h'u-tt or a
con+ranlrlc ilstthrtio , lltL' ;t.tn'tt .rt' lrtrrln--rt-v crt'udtic-lt .\utsi.\tr^ toft' lha S()'.i;

of lltci' t';t luc tt'Ltr dcrivc' tnLttt: t;ttt SOri Lrl lhcir y;rhk', .liLLlL' .u' itdiLdl.v
tlttpu.qh thc irt!ro.titi.rl ol onc o]' fihrr L- L'Lrtnp!,tic.t, lt'u.ls or conpitrztl',Jc'

instit ti<rns, littnt itnnpv:tblc f,r oln-rtt, rctcnL\l tL.t in Articlc 6 atnl sitrltlcd itr
it co lutclitts st:\tL'01'ol fl:qltts Lt t tL'L'tL\l w'ilh sttch ittttt.ttablc lrtplL-t'tl' m;Ltl

bc taxc.l itt tltl stitlc..."

tV. 'fhc above Arlicle 9(.1) is dc'iicient to the extent tllat it d@-s not ptovide tbr a testirlq

p|iorl e..9. 1365 days prc!'dillg tlrr. alienation. 'fhis deficiency is conrnron rcro.ss all
thc atorenrerrtionccl f,'l As.

V. 'flle adoptioll of Article !X-1) irr all tlle [)'lAs Kenya has signed with otheIjurisdictions
will ensurc thrtt capital guins florrr thc alicrution of slrares itrc taxed in the riglrt
j urisrliction.

COMMITTTE,S OBSERVATION

92. The Committee considered the pncposals by the stakeholders on Article 9 of the
A,greement and made the following obsewations:

I. Article I of the MLI entitles the state of source to tax capital gains from alienation
of shares or interest deriving their value principally from immovable property
situated in that state of source, where the value thiEshold is met at any time during
the 365 days preceding alienation;

Kenya has made a notification on Article I of the MLI and chooses to apply this
provision which addresses situations in which assets ar€ contributed to an entity

II.
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shortly befor€ the sale of shares in order to dilute the proportion of the value of
the entity that is derived from immovable property; and

Kenya chooses to adopt the time and value thresholds to tax gains derived from
immovable property to prevent treaty abuse.

Article l0 intplements recomnrendations outlined in the BEpS Action 6 (preventing
the Granting of Treaty Benefits in Inappropriate Circunrstances). Ordinarily, tax
treaties linlit the anlount of tax that can be inrposed on inconre derived fronr one
lreaty jurisdiction by residents of the other treaty jurisdiction. perntanent
Establishnrents can be established in a third low-tax jurisdiction. This creates an
avenue for low or no tax on inconre where inconte is considered to be attributable to
these low tax jurisdictions.

This anti-abuse rule denies treaty benetlts where inconle is attributable to perlnanent
establisllnlents located in low tax countries if the tax in the third jurisdiction is less
than 6O% of the tax that would be inrposed by lhe residence state. It is advisable to
adopt this anti-abuse nleasure to protect the tax base.

III

3.4.9 Article 1O

Bowmans LLP

93. Bowmans LLP agreed with Kenya's proposal to adopt the proposed provision.

Justification
Under this provision, treaty benefits will be denied where an entity that is a resident of
one jurisdiction derives 'passive' inconre from the otherjurisdiction through a permanent
establishnrent located in a third jurisdiction which is not appropriately taxed.

KEPSA

94. KEPSA submitted thal Kenya should reserve the right to apply its donlestic tax rate on
dividends if it is lower than the rate provided in the Convention. This reservation would
ensure that Kenya rerrrains conrptitive in attracting foreign investments by not
increasing the tax burden on dividend income.

Okoa Uchumi
95. Okoa Uchumi subnritted that-

Kenya has opted to adopt Atticle 1O of the MLI by introducing an anti-abuse rule for
permanent establishments situated in third jurisdictions. This is a welcome nrove.

II.

III.

COMMITTTE OBSERVATIONS
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96. The Committee considercd the proposals by the stalrcholders on Article lO of the
Agreement and made the following observations:

I. Article 10 of the MLI provides for anti-abuse rule for permanent establishments
(PEs) situated in third jurisdictions. It pnrvides that treaty benefits will be denied
where an entity that is a resident of one country derives lassive' income fnrm the
other country through a permanent establishment located in a third country, and
that income is both exempt in the enti!/s home countnr and subject to reduced
taxation in the third country (i.e. less than 60% of the tax that would be imposed
in the residence state if the PEs werr located there).

Kenya has made a notification on the Article and chooses to adopt it for the
following reasons:

(a) None of the CTAs contain edsting provisions that deny or limit benelits
available to an enterprise of a Contracting Jurisdiction wher"e there is risk
of double non-taxation;

(b) To preserve its ta.in8 rights where the income is exempt in the other
Contracting Jwisd.iction and sudect to reduced taxation in a third
jurisdiction to avoid double non-taxation.

3.4.10 Article 11

Bowmars LLP

97. Bownrans LLP agreed with Kenya's proposal to adopt the proposed provision.

lustifrcafibn
The provision respects the principle that a tax treaty will generally not restrict a
jurisdiction's right to tax its own residents.

KEPSA

98. KEPSA submitted that Kenya should reserve the right to apply its dontestic withholding
tax rates on interest and royalty payments to non-residents. This reservation ensures that
Kenya retains the ability to tax payments that significantly inlpact its tax base, providing
tax cedainty to investors while preseruing the country's revenue from these sources.

Okoa Uchumi
99. Okoa Uchunri subnritted as follows-

Kenya has not nrade any reservations under Article I1 paragraph 3 of the MLl. lt
thus preserves the riSht of a country to tax its own residents. This is a welconre
nlove.

II Article 11 inrplements reconrmendations outlined in the BEPS Action 6 (f)eventin5;

thc Grantin5; of Tre-aty Bencfits ttt Inappropriatc Cin:untstanc.-s). Sonte treaties linrit
a country's riSht to tax its own rcsidents where they are interpreted as contrary to
treaty provisions where they are deenred to anlount to treat override. Adicle 11

contains a saving claur that clarifies that treaties do not restrict a country's right
to tax its own residents except with respect to certain treaty provisions. It is thus
welconre for developing countries to adopt this Article.

4t
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COMMITTEE OBSER,VATIONS

100. The Commitlee considered the proposals by the stakeholders on Article 11 of the
dgrement and obsewed that Kenya has madc a notification on Article 1 1 of the MU and
chooses too adopt the provision for the follo\ dng r€esons:

(a) None of the CTAs contains an existing savints clause which preserves the right
of a contractint jwisdiction to tax its own residents; and

(b) The pnrvision will ensure that Kenya's right to tax her residents is not
restricted.

3.4.71 Afiicle 12

Bowmans LLP

l0l. Bowmans LLP agreed with Kenya's proposal to adopt the proposed provision

,lustification
The proposed provision will be beneficial in capturing nlore transactions that would
otherwise not be captured by Kenya's pernranent establishnrent provisions.

KEPSA

102. KEPSA subnritled as follows -
Kenya should reserue the righl to apply its donrestic withholding tax rates on
interest and royalty payntents to non-residents. This reservation ensures that
Kenya retains the ability to tax paynlents that significantly inrpact its tax base,
providing tax certainty to investors while preserving the country's revenue fronr
these sources.

Kenya should reserve the right to apply domestic laws to tax digital econonry
activities not adequately covered under the Convention. Given the significarrt
growth of the digital econonry, this reservation allows Kenya the flexibility to
introduce and adapt taxation nleasures that ensure t'air taxation of digital
business activities and protect its tax base in this rapidly evolving sector.

II

Okoa Uchumi
103. Okoa Uchumi submitted the following:-

II.

Kenya has implemented Article I 2 on the Artificial Avoidance of PE status through
Comrnissionaire Agreements. This is a welonre move.

Afticle l2 inrplenrents reconrmendations outlined in the BEPS Action 7 (f7.-vcntitE
thc Artificial Avoidance of Pernnnent EttablishnErt Statul). Tlte establishnrent of
a PE results in a taxable presence. Contpanies can however interpose agency
arran8ernents to artificially avoid creating a PE in order to prevent host countries
from taxing those business profits.

Adicle l2 will ensure that a PE will be deenred to exist where an internrediary
habitually concludes contracts or plays a principal role in concludirrg business
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contracts. As such, developing countries should adopt this provision to protect its
tax base-

COMMITTTE OBSERVATIONS

104. The Committee observed that Kenya has made a notification to adopt the provision
for the following rearcns:

I. The provision expands the PE definition to capture commissionairr ar:rangements
by multinational enterprisesl and

lI. The provision will ensure a PE is created wherc value is created in Kenya and
allow taxation of the resulting prcfits.

3.4.72 lut.cle 73

Bowmans LLP

105. Bowmans LLP agreed with Kenya's proposal to adopt the proposed provision where
Kenya has reserved the right of Option A not to apply to its Double Taxation Agreements
with India, Norway, Qatar, South Africa, and Sweden. Accordingly, for those Double
Taxation Agreenlents, the list of activities specified as not constituting a pernlanent
establishnrent will continue to be in force.

106. However, Kenya has proposed that Option A for its other Double Taxation ASreenlents
covered by the Convention that do not explicitly list specific activities as constitutinS a
pernlanent establishment.

Justification
Once the Convention is in force, only genuine preparatory or auxiliary activities will be

excluded fronr the definition of permanent establishment. Accordingly, Kenya will be able
to tax any income generated by such pernunent establishnrents that it would have
otherwise not been able to tax.

RSM (Eastern Africa)
107. RSM (Eastern Africa) made the following subnrissions.

I. Pursuant to Article 1 3 (7) of the Convention, Kenya should choose to apply option
B under Article I 3( I ) and not option A.

II Pursuant to Article I 3 (7), the proposed List of Reservation and Notification should
include a list of Covered Tax ASreements which contain a provision described in
paragraph (a) of paragraph 5, as well as the article and, paragraph nunrber of
each such provision.

AgrE€ment Article in Agreement

Canada
f)enmark

France

s(3)
5(s)

s(4)
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Germany

India

Iran

Italy

Korea

Mauritius

Norway

Qatar

Seychelles

South Africa

Sweden

UAE

UK

T.ambia

III.

II.

Pursuant to Article I3(6)O), Kenya should reserve the right to paragraph (2) not
to apply to its Covered Tax Atrcement that explicitly state that a list of specific
activities shall be deemed to constitute a permanent establishment only if each of
the activities is of a prcparatory or auxiliary character.

lusdrtcaEon

I. Option B allows for flexibility in the agreements by adopting the following
provision which is not available in Option A.

s(3)

s(3)

s(4)

s(3)

s(4)

s(4)

5(3)

s(4)

s(4)

s(4)

5(3)

s(4)

5(3)

s(3)

"...,except to the extent that the rclevant provistbns of the bvered Tax
,4grcements ptouides explicitly that a specific actirily shall be deemed not to
consfitute a permanent establishment prcuided that the actiuity is of a
pepatory or auxiliary character"'

For example, consider Article 5(3) of the Kenya-UK Atrcement. In addition,
Article 13(3)(c) under Option B matces the expanded definition of permanent
establishment introduced by the Finance Act,202l. Under this, some activities
are excluded from the anrbit of permanent establishment only to the extent
they are of a pr€paratory or auxiliary character.

III. Therefore, Option B is more consistent with Kenya's local tax legislation as

well as some of the Double Tax Treaties Kenya has signed.

Thc law Society of Kenya

108. The lrw Society of Kenya made the following submission.
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Article I 3 of the Convention addresses the artificial avoidance of PE status through
the specific activity exemptions such as warehousing or purchasing goods
included in Article 5(4) of the OECD Model Tax Convention.

Article 13 can prevent conlpanies fronr exploiting specific activity exemptions to
avoid establishing a permanent establishment and paying corporate taxes in the
state. This potentially increases tax revenue collection.

II

III While it has the potential to increase tax revenue and inrprove adnrinistration, it
could also create challenges for attractin8 foreign investment and may require
careful inrplenrentation and nronitoring.

IV. It is cmcial for Kenya to carefully assess the potential benefits and drawbacks of
adopting specific provisions within Article 13, considering their unique economic
and tax landscape.

Reommendation

There is need to analyse the specific provisions chosen by other relevant states to
provide valuable insights for making informed decisions about implenrenting the
provision.

Okoa Uchumi
I09. Okoa Uchumi submitted the following:-

Kenya has opted to apply Article 13 on the Artificial avoidance of permanent
establishment status through the specific activity exemptions.This is a

welcome move.

II. Article 13 implements recommendations outlined in the BEPS Action 7
(Pteventing the Artificial Avoidance of Pemlanent Establishmcnt Statui.
civen that PE status can be avoided by fragmenting activities so that they fall
within the preparatory and auxiliary activity exemption. This Article
provides the use of Option A which inserts the requirement that all the
specific activity exenrptions must be of a preparatory or auxiliary character
or Option B which which inserts the requirenrent that sonle but not all the
specific activity exenlptions nlust be of a preparatory or auxiliary character.
Kenya has opted to adopt Option A, and this is comnrendable as it allows it
as a host state to decide that a fixed place of business for auxiliary activities
to be deenred to create a PE.

COMMITTTE OBSERVATIONS

I10. The Committtee considered the proposals by the stakeholders on Article 13 of the
Agreement and made the following observations:

I. Kenya has made a notifrcation on Article 13 of the MU and chooses to apply
Option A which ensures that the proviso applies to the entire Wragraph on
exemptions; and
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This will cnsur€ that the PE exemption provisions only apply to preparation and
auxiliary activities.

3.4.13 Article 14

Bowmans LLP

I I l. Bownrans LLP atreed with Kenya's proposal to adopt the proposed provision.

lustification
Most tax treaties include rules that deenr building or construction projects that exceed
a specified period ( for exanrple six (6) nronths) to constitute a perntanent
establishnlent. Related entities will be prevented fronr avoiding the application of the
specified period by splitting building or construction-related contracts into several
parts.

Okoa Uchumi
l12. Okoa Uchumi subnritted the following:-

Kenya has adopted Alticle l4('l) on the splitting-up of contracts. This is a
welconte nrove,

II Article 14 inrplenrents reconrnrendations outlined in the BEpS Action z
(IYeventing the Artificial Avoidattcc ctf Pcrnranent Establishncnt Statusl. Most
treaties deenl a PE to exist in the case of building or construction projects that
exceed a specified period. The rule can be circuntvented by dividing contracts
into several pads. Article l4 deals with this by deeming the existence of a pE

where connected activities which are carried on by closety related persons at the
sanre site or on the sarrre project for a priod exceeding 30 days. It aggregates the
period to deternrine whether a PE exists. This is an inlpodant anti-abuse
provision that should be adopted.

COMMITIEE OBSERVATIONS

l13. The Committtee considered thc propo.rals by the stakeholders on Article 14 of the
dgreement and made the following obser'\'ations :

I. Kenya has made a notification to adop the provision since it addresses sihrations
where multinational enterprises (MNLs) split up contracts to avoid the creation
of a PE; and

II. The provision will prevent MNEs from avoiding the PE time threshold rcquircd to
crcate a PE.

3.4.I4 Article 15

KEPSA

ll4. KETSA subnritted that Kenya should reserve the right not to apply the MLI provisions
that may conflict with Kenya's developnrental goals or existint tax treaties until a
conrprehensive review is conducted. This is to nraintain sovereignty over tax policy and
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ensure that international aSreemerlts align with national interests and developntental
objectives.

Okoa Uchumi
I15. Okoa Uchunri subnritted that Kenya's position on Aflicle 15 has not been included in

the menrorandum. They proposed that a provision on Arlicle I5 be included.

COMMITTTE OBSERVATION
The Committee observed that no notification is needed for this Article. However, Kenya
adopts this definition in its DTAs.

3.4.15 Ariicle l6

PWC Kenya

116. PWC noted that, Kenya has reserved its riSht for not adoptinS the ntodified MLI
provisions on the basis that it will nreet the nrininrum standard by allowing MAP access

in the resident state and implementing bilateral notification or consultation process.

l17. Taxpayers nrust present their request to the CA in their own Residence State. This is
the only MAP aspect u/here Kenya has deviated slightly from the MAP standard, which
would have been to pernrit taxpayers to present their cases to Competent Authorities.
Therefore, there is need for clarity on the legal and administrative franrework for MAP in
Kenya within the donrestic dispute resolution framework.

A4jarwalla & Khanna LLP

I18. Anjarwalla & Khanna LLP submitted that the MLI intends to provide atr additional
remedy by allowing a ?arly to present a case to the conlpetent authority of either
ContractingJurisdiction if such a party believes that its taxation is not in accordance with
the Covered Tax ASreemerlts. Kenya nrakes a reservation for the first sentence of Atticle
1 6( 1) not to apply to its aSreements. Kenya's reserwation in this particular article has the
effect of limiting/inhibiting taxpayers fronr having broad access to the nrutual agreenlent
procedure.

Bownans LLP

I 19. Bownrans LLP agreed with Kenya's proposal to adopt the proposed provision.

Justification
The provisions will ensure the consistent and proper implementation of tax treaties,
including the resolution of disputes regarding their interpr€tation or application. This
will provide taxpayers with a more effective tax treaty-based dispute resolution
procedure.

RSM (Eastern Africa)
120. RSM (Eastern Africa) nrade the followirrg subnrissions:-.
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Pursuant to Article I6(6)(a), Kenya considers that its Covered Tax Agreements
contains provisions described in Articles l6(1), (2) and (3).

AgEement Article in A,grecment
Dennrark 27
South Africa 25
Iran 25
Gernrany 25
Zambia 14
Mauritius 24
Qatar 24
lndia 27
France 24
Korea 25
Norway 27

./ustification
Provision of Article 16(l) to 16(3) exist in alnrost all agreements that are in force as
per the preceding table, and therefore there is no need to linrit the application of
Anicle l6 on these agreenlents.

Rcservation
l2l. Pursuant to Article 16(5)(a) of the Convention, Kenya reserves the right for the first

statenlent of Article 1 6( 1) not to apply to the Covered Tax Agreenlents with the following
countries: Italy, UAE, Canada, Seychelles, UK, and Sweden.

./ustifrcation
The reservation should only apply to instances where the provision of Article l6(t)
to l6(3) differ fronr provisions of the existing agreentents which include ltaly, UAE,
Canada, Seychelles, UK, and Sweden. For these agreenlents, Kenya should invoke the
proposed reservation.

KEPSA

122. KETSA subnlitled tlut Xenya should reserve the right not to apply the provisions
related to ntandatory binding arbitration. Mandatory arbitration may inrpede Kenya's
ability to neSotiate tax disputes bilaterally and could lead to outconres that nright not align
with its econonric and fiscal policies. The reservation would allow Kenya to maintain
sovereignty over its tax dispute resolution processes.

The Law Society of Kenya
123. I-SK subnritted as follows

I. Kenya's processes pose unnecessary adnrinistrative hurdles to achieve
conrpliance, that is not conrnrensurate to the value derived. Inrplementing and
adhering to the MLI'S MAP provisions nright require additional resources and
expertise fronr tax authorities, potentially increasing their workload.

II. There is the threat of increased delays in reachirrg a mutual agreenrent which,
while the MLI ainrs to prevent abuse, there might be a risk of taxpayers using MAP
plocedures strategically to delay tax pa)mlents or avoid paying taxes altogether.
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III Despite this, thes€ provisions streanrline and harmonize MAP procedures across
treaties, potentially leading to more efficient resolution of tax disputes.

IV The effectiveness of the MAP provisions will also depend on how they are
implenrented and enforced by each country's tax authorities.

Reommendation

As has been done by choosing to be exempted fronr article 16(1) of the
Convention, Kenya should further choose MLI MAP provisions stratetically.

II Additionally, there is need to amend section 1l of the High Court (Organization

and Adnrinistration) Act to include a specific Tax Division which will deal with
nlatters only arising fronr the Tax Appal Tribunals as well as any tax legislation.
This will be in consonance with paragraph 5.1.6 of the MTRS 2024/2025-
2026/2027 as well as paragraph 4.10 of the National Tax Policy all seeking to
have lhe Judiciary establish a special tax court to deal with tax nutters
expediently.

III.

IV. Kenya should also maintain flexibility when incorporating MAP provisions in
order to adapt to evolving needs and challenges in international tax cooperation.

Okoa Uchumi

124. Okoa Uchumi nude the following subnrissions.

I. Kenya has nrade reservations pursuant to Article 16(5) (a) for the first sentence
of Article l6(1) of the MLI not to apply to its Covered Tax Agreenrents, on the
basis that it intends to meet the minimum standard for improving dispute
resolulion under the OECD / GzO BEPS package by ensuring that under all of its
Covered Tax ASreenrents, where a person considers that the actions of one or both
of the contracting jurisdictions result or will result for that person in laxation not
in accordance with the provisions of the Covered Tax ASreenlent, irrespective of
the renredies provided by the donrestic law of those contracting jurisdictions, that
person may present the case to the competent authority of either contractinS
jurisdiction.

II Kenya has nrade a notification of an existing provision of treaty in the tax treaties
with Canada, Italy, the Seychelles, and the United Arab Emirates pursuant to
Article l6(6)(b)(i) of the MLI. As a resuh, the cases nrust be presented within 3
years from the first notification of the Action resulting in taxation not in
accordance with the provisions of lhe Covered Tax Agreenlent.

III. Kenya has made a notification of an existing provision of the tax treaties of
f)ennrark, France, India, Iran, Korea, Mauritius, Norway, Qatar, and South Africa
pursuant to Article I6(6)O)(ii) of the MLI. As a result, these treaties retain their
time limits as they are within a specific time period that is at least 3 years front
the first notification of the Action resultinS in taxation not in accordance with the
provisions of the Covered Tax Agreement.
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IV Kenya has made a notification pursuant to Article I6(6)(c)(i) of the MLI, that
Sweden and Zambia do not contain a provision described in Article I 6(a) (b) (i) of
the MLI. As a result, it includes the requirement for the competent authority to
endeavour to resolve the case by mutual atreenrent with the conlpetent authority
of the other contracting jurisdiction, if the objection to it appears to be justified
and if it is not itself able to arrive at a satisfactory solution, with a view to avoid
taxation which is not in accordance wilh the Covered Tax Agreement.

Kenya has nrade a notification pursuant to Article t 6(6)(c)(ii) of the MLl, that it
considers thal the tax treaties with Canada, Denmark, Germany, Italy, Norway,
Qatar, Sweden, United Kingdonr, a ndZ,anrbia do not contain a provision described
in Article l6(4)O)(il). As such, these treaties will include a provision set ing out
that any agreement reached shalI be inrplemented notwithstanding any tinte limits
in the domestic law of the contracting jurisdictions.

VI Kenya has nrade a notification pursuant to Article l6(6)(d)(i) of the MLI, that it
considers that the laxtreaty with Zambia and Sweden does not contain a provision
described in Article 16(a)(c)(i). As such, this treaty is modified by including the
requirement for the competent authorities of the contracting jurisdictions to
endeavour to resolve by mutual agreenrent any difficulties or doubts arising as to
the interpretation or application of the Covered Tax Agreenlent.

VII Kenya has made a notification pursuant to Article 16(6)(d)(iD of the MLI, that it
considers that the tax treaties with Sweden, the United Arab Emirates and Tanrbia
do not contain a provision described in Article 16(a)(c)(ii). As such, they will
include the requirement that those countries consult together for the elimination
of double taxation in cases not provided for in the Covered Tax Agreenlent.

COMMITTEE OBSERVATIONS

125. The Committtee considercd the proposals by the stakeholders on Article 16 of the
dgreement and made the following obsewations :

I. Kenya wishes to place a reservation against the provision to file a MAP case in
cither of the Contracting States. Irnstead, the taxpayer will be allowed to file the
case where he or she is rcsident, and that State will notify the other; and

II. Kenya wishes to adopt the provision which guides taxpayers to file MAP cases
where they are resident since this resident State can give unilateral relief.

3.4.16 Article I7

Bowmans LLP

126. Bownrans LLP agreed with Kenya's proposal to adopt the proposed provision.

lustifiL-ation

I. Transfer pricing adjustnrents can result in double taxation when one jurisdiction
nrakes an adjustnlent to an entity's profits and the otherjurisdiction does not nrake
a compensating adjustnlent lo the prcfits of the relevant related entity.
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tI

II

II.

III

A jurisdiction will be required to nrake a downward adjustment to the profits of a
resident entity, as a result of an upward adjustnrent by the other jurisdiction to
the profits of an associated entity which is a resident of that other jurisdiction
(provided both jurisdictions aSree that the upward adjustntent isjustified).

RSM (Eastern Africa)

127. RSM (Eastern Africa) nrade the following submission.

I. Pursuant to Article 17(3)(a) of the Convention, Kenya reserves the right for the
entirety of this Article l7 not to apply to the following Covered Tax ASreements
that already contain a provision described in paragraph 2.

Other C-ontracting Jurisdiction
Canada
France
Iran
Korea
Mauritius
Qatar
Seychelles
South Africa
United Arabs Emirates

Provision
9(2)
9(2)
9(2)
e(2)
e(2)
9(2)
9(2)
9(2\
e(2)

Kenya chooses to adopt Article t 7(1) for the following Covered Tax Agreentents
which do not contain the provisions described in Article 17(2): f)enmark,
Sweden, cernrany,ltaly, Zan$ia, UK, and Norway.

lustifrcation

Ten (10) of Kenya's Covered Tax ASreements as listed in page 21 of the Proposed

List of Reservation and Notification contain the provision described in Article
17(1) and t 7(2) ofthe Convention. Consequently, Kenya should reserve the right
for the entirety of this Article 17 not to apply to these DTAs given the fact that
the DTA are self-sufficient in respect to the provision of Article l7 (that is, fully
incorporates the provisions of Article I 7).

However, seven (7) of Kenya's Covered Tax Agreenrents as listed in page 2l of
the Proposed List of Reservation and Notification do not contain the provision
described in Article 17(l) and (2) of the Convention. For purposes of these

A8reements, Kenya should adopt the provisions of Article I 7( 1) and 17 (2) of lhe
Convention. Adopting Article 17 will bring about consistency and clarity in
instances where cor"responding adjustnrents are required.

Corresponding adjustnrents are vital in ensuring tlut the nlain objective of
bilateral tax agreenrents, which is to prevent the double taxation of income. The
provisions on corresponding adjustments are critical in enhancing tax certainty
and investor confidence in Kenya's international tax franrework.
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Okoa Uchumi
127. Okoa Uchunri made the following subnrissions.

u.

Kenya has adopted Article I 7 of the MLI without reservation. As such, all Covered
Tax Agrcenlents require the tax adnrinistration of a jurisrliction to make a
downward adjustnrent to the profits of a resident enterprise, to reflect a
corresponding upward adjustnrent by lhe tax administration of the other
jurisdiction to the profits of the other parly (the associated enterprise) involved
in the relevant transaction. This obligation only applies, however, where the
upward adjustnrent reflects a true allocation of profits between the two
enterprises in accordance with the arm,s length principle. This is a welconte
nlove,
Adicle l7 implenrents recommendations in the BEpS Action 14 (Making Dispute
Resolution Mechanisms More Effective). The adoption of Article 17 is a welconre
nrove as it ensures that transfer pricing corresponding adjustments prevent
double taxation.

COMMITTEE OBSERVATION

128. The Committee observed that Kenya has made a notification on the Article and
chooses to adopt the provision which allows the Contracting Jurisdiction to make
adjustments where transfer pricing adjustments arc done. The provision prevents double
taxation.

3.4.17 Article 18

Anjarwalla & Khanna LLP

129. Kenya does not apply Parl VI. However, the Kenya-Netherlands agreernent has
incorporated in Article 25 a sinrilar arbitration provision to the one proposed by the BEps
MLI.

130. By adopting the mandatory binding arbitration, Kenya would effectively position itself
as a country adopting international best practice in its dispute resolution mechanisnts
thus attractillg investors and facilitating trade in the global econonly. It worth noting the
reservation nrade by Kenya under Parl VI of the MLI Convention brings to the fore
inconsistency in Kenya's tax policy approach towards dispute resolution. This is because
while Kenya has elected to ntake reservation under part VI of the Convention, a number
of its Covered rax Agreenlents such as that with Canada and Netherlands have provisions
on arbitration as a nrechanism for dispute resolulion.

Bowmans LLP

l3l . Bownrans LLP did not agree with Kenya,s position that Arlicles t 8-26 do not appty to
its Double Taxation Agreentents

./ustification
The provisions and the entirety of Part VI seek to address issues that have arisen in the
past as a result of long-drawn-out MAPS that do not result in any progress beirrg
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undertaken to the detrinlent of the taxpayers. Kenya should adopt Part VI to provide for
a mechanism to address such issues when they do arise.

KEPSA

132. KEPSA submitted that Kenya should reserue the right not to apply the provisions
related to nrandatory binding arbitration. Mandatory arbitration may inrpede Kenya's

ability to negotiate tax disputes bilaterally and could lead to outcomes that ntight not align
with its econonric and fiscal policies. The reservation would allow Kenya to nlaintain
sovereignty over its tax dispute resolution processes.

Okoa Uchumi
133. Okoa Uchumi subnritted that-

I. Kenya has chosen not to apply Part V of the MLI. This is welcome.

II. Articles l8 to 26 inrplenlent binding MAP arbitration, reflecting the commitment by
some countries to provide for this in their bilateral tax treaties, as was noted in the
BEPS Action 14 (Making Dispute Resolution Mechanisms More Effective) developing
countries lack the capacity lo en1age in binding MAP arbitration and it is thus
advisable to apply Patt V.

COMMITTEE OBSERVATIONS

134. The Committtee considercd the proposals by the stakeholders on Article 18 of the

ASreement and made the followirg observations;

I. Mandatory binding arbitration under Part VI of the MIJ (Articles 18 to 26),
enables countries to include mandatory binding tr€aty arbitration (MBTA) in their
CfAs in accordance with the special procedures povided by the MLI;

II. Kenya has chosen not to apply Part VI ofthe MU; and

III. Kenya's policy position is not to adopt Man&tory Binding Arbitration provisions
due to consEaints of cost and capaciff.

3.4.18 Article 19

KEPSA

135. KEPSA submitted that-
Kenya should resele the right not to apply the provisions related to ntandatory
binding arbitration. Mandatory arbitration nray inrpede Kenya's ability to
negotiate tax disputes bilaterally and could lead to outcomes that n1i8ht not align
with its economic and fiscal policies. The reservation would allow Kenya to
nraintain sovereignty over its tax dispute resolution processes.

Kenya should reserve the riSht to opt out of nlandatory binding arbitration,
favouring mutual agreenrent procedures that allow more flexibility and
sovereignty in dispute resolution. This is to ntaintain control over resolving tax

II
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disputes, ensure that outcontes are aligned with Kenya's legal franrework and
policy objectives.

COMMITTEE OBSERVATIONS

136. The Committtec considercd the proposals by the stakeholders on Article 19 of the
dgrecment and made the following observationsl

l. Mandatary binding arbitration under Part VI of the MU (Articles 18 to 26),
enables countries to include mandatoty binding treaty arbitration (MBTA) in
their CIAs in accordance with the special procedures pncvided by the MU;

II. Kenya has chosen not to apply Part VI of the MLI; and

III. Kenya's policy position is not to adopt Man&tory Binding Arbitration provisions
due to constraints of cost and capacity.

3.4.19 Article 20

KEPSA

137. KEPSA submitted that, Kenya should reserve the ri5;ht not to apply the provisions
related to nrandatory binding arbitrztion. Mandatory arbitrztion nray inrpede Kenya's
ability to negotiate tax disputes bilaterally and could lead to outconres that nlight not align
with its econonric and fiscal policies. The reservation would allow Kenya to ntaintain
sovereignty over its tax dispute resolutior.r processes.

COMMITTTE OBSERVATIONS

138. The Committtee considered the proposals by the stakeholders on Article 19 of the
Agrcement and made the following obseryations;-

I. Mandatory binding arbitration under Part VI of the MLI (Articles 18 to 26),
enables countries to include mandatory binding treaty arbitration (MBTA) in
their CTAs in accordance with the special plocedures provided by the MU;

II. Kenya has chosen not to apply PErt VI of the MLI; and

III. Kenya's policy position is not to adopt Mandatory Bindirrg Arbitration provisions
due to constraints of cost and capacity.

3.4.20 tuncle 27

KEPSA

139. KEPSA subnritted as tollows-

Kenya should reserve the right not to apply the provisions related to nrandatory
binding arbitration. Mandatory arbitration nray inrpede Kenya's ability to
neSotiate tax disputes bilaterally and could lead to outconres that nright not align
with its econonric and fiscal 1rclicies. The reservation would allow Kenya to
nraintain sovereignty over its tax dispute resolution processes.
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II Kenya should reserve the ritht to maintain or introduce tax incentives for sectors

critical to its economic developnrent. This reservation allows Kenya to use tax
policy to pronlote stratetic sectors, fosterinS; economic growth and enlployntent.

COMMITIEE OBSERVATIONS

140. The Committtec consider€d the proposals by the stakeholders on Adicle 20 of the

dgreement and made the followirg observationsl

I. Mandatory binding arbikation under Part VI of the MLI (Articles 18 to 26),
enables countries to include mandatory binding heaty arbitration (MBTA) in their
CIAs in accordance with the special procedures provided by the MLI;

II Kenya has chosen not to apply Part VI of the MLI;
Kenya's policy position is not to adopt Mandatory Binding Arbitration provisions
due to constraints of cost and capacity.

III

3.4.27 Arhcle 22

KEPSA

l4 I . KEPSA submitted as follows-

Kenya should reserve the right not to apply the provisions related to ntandatory
binding arbitration. Mandatory arbitration nray impede Kenya's ability to
ne8otiate tax disputes bilaterally and could lead to outcomes that might not align
with its econonric and fiscal policies. The reservation would allow Kenya to
nraintain sovereignty over its tax dispute resolution processes.

II. Kenya should reserve the right to determine the criteria for identifying beneficial
ownership in line with its donlestic laws. Clarity on beneficial ownership criteria
is essential for effectively implementing anti-abuse nleasures, providing certainty
to investors and tax authorities alike.

II I. Additionally, Kenya should reserve the riSht to nlaintain or introduce tax
incentives to attr?ct and retain investnrents. This is to ensure that Kenya continues
to oifer conlpetitive tax incentives, critical for attractinS FDI and maitrtaining
economic growth, without being swayed by international pressure to conform to
uniform standards.

COMMITIEE OBSERVATIONS

142. The Committtee considered the proposals by the stakeholders on Article 20 of the
ASre€ment and made the following observationsl

I. Mandatory binding arbitration under Part M of the MLI (Articles 18 to 26),
enables countries to include mandatory binding heaty arbitration (MBTA) in their
CTAs in accordance with the special procedures provided by the MLI;

Kenya has chosen not to apply Part VI of the MLI;
Kenya's policy position is not to adopt Mandatory Binding Arbitration provisions
due to constraints of cost and capacity.

II.
III.
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3.4.22 !;rncb 23

KEPSA

143. KEISA submitted that Kenya should reserve the right not to apply the provisions
related to nrandatory binding arbitration. Mandatory arbitration may impede Kenya's
ability to negotiate tax disputes bilaterally and could lead to outcontes that nright not align
with its economic and fiscal policies. The reservation would allow Kenya to nraintain
sovereignty over its tax dispute resolution processes.

PIIG Consulting
144. PKF srrblnitted as tollows

KcIrya shotrld ctrnsidc'r adtrptirlg Alticlc 23(5) itr rclation to providing gui(lxllcc r)ll
the arbitl'ation process. Alticlc 2ll(5) providcs ttlat conlpetent autholities, prior to
tlle staft of thc'arbitration ploceedir1as, shall ensure that eich taxpayer involved
in thc casc and their advisors agrc-e irr wliting not to disclosc any intbrnution
rcceivcd drrring the coulse oi the arbitration proceedinSs frorrr eitlrcr colllpctcllt
authority ol trorn tlle arbitration panel. A rnatet'ial brc.ach r'rt the aglcenrent rverrrld

result in tlte tel'rnillation of thc nrutual agreclllellt pl'ocedllre and thc arbitratiorr
ploccedin.gs.

ll. 'l'lte adcrption of thc abovc Article will ensurc thc coniidclltiality of tlre albitlltir:n
rliscussions as provided tor irr the Mutual Agl ee nlcllt l'r'ocedrrrc.

COMMITTTE OBSERVATIONS

145. The Committee considerred the proposals by the stakeholders on Article 20 of tlre
Agrcement and made the following obseryatiorr;

I. Mandatory binding arbibztion under Part VI of the MLI (Articles 18 to 26),
enables countries to hclude mandatory binding keaty arbitration (MBTA) in their
CTAs in accordance with the special procedures p,rovided by the MLI;

II. Kenya has chosen not to apply Part VI of the MLI;

III. Kenya's policy position ir not to adopt Man&tory Bindi4g Arbitration p,rovisions

due to constraints of cost and capacity.

3.4.23 Article 24

KEPSA

146. KEPSA subnlitted that Kenya should reserve the right not to apply the provisions
related to nrandatory binding arbitration. Mandatory arbitration may inrpede Kenya's
ability to neSotiate tax disputes bilaterzlly and could lead to outcomes that nright not align
with its economic and fiscal policies. The reservation would allow Kenya to nraintain
sovereignty over its tax dispute resolution processes.

COMMITITE OBSERVATIONS
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147. The Committtec considered the proposals by the stakeholders on Article 20 of Lhe

Agreement and made the following observationsl

I. Mandatory binding arbitration under Part VI of the MLI (Articles 18 to 26),
enables countries to include mandatory binding keaty arbitration (MBTA) in their
CTAs in accordance with the special procedures provided by the MLI;

II. Kenya has chosen not to apply Part VI ofthe MII;

III. Kenya's policy position is not to adopt Mandatory Binding Arbitration provisions
due to constraints of cost and capacity.

3.4.24 Arlicle 25

KEPSA

148. KEPSA subnritted as follows-

Kenya should reserve the right to opt out of the nrandatory binding arbitration
nrechanisnr. Binding arbitration nray limit Kenya's flexibility in resolving tax
disputes and could inrpose solutions that nlay not align with domestic policy
objeciives. OptinS out allows for nrore tailored dispute resolution that respects

Kenya's sovereiSnty.

II Kenya should resele the right to implement Mutual Agreement Procedure
(MAP) per its internal adnrinistrative timelines and capacity. This is to ensure
that tax disputes are resolved efficiently and in a nlanner that respects Kenya's

adnrinistrative processes, thereby maintaining a stable tax environment.

lll. Kenya should advocate for including provisions allowing alternative dispute
resolution mechanisnrs in addition to MAP. Alternative dispute resolution
nrechanisnrs can offer a faster, less formal, and potentially less aggressive nreans

of resolving tax disputes, contributing to a nrore tranquil business environment.

COMMITTTE OBSERVATIONS

149. The Committtee considercd the proposals by the stakeholders on Article 20 of the
Agreement and made the following obsewationsl

I. Mandatory binding arbitration under Part VI of the MLI (Articles 18 to 26),
enables countries to include mandatory binding treaty arbitration (MBTA) in their
CfAs in accordance with the special procedures provided by the MLI;

II. Kenya has chosen not to apply Part VI of the MLI;

Kenya's policy position is not to adopt Mandaiory BindinS Arbitration provisions
due to constraints of cost and capacity.

III
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3.4.25 Article 26
KEPSA

150. KEISA subnritted the following-

II

Kenya should reserve the right not to apply the provisions related to nrandatory
binding arbitration. Mandatory arbitration may inrpede Kenya's ability to
neSotiate tax disputes bilaterally and could lead to outconres that nrighl not align
with its econonric and fiscal policies. The reservation would allow Kenya to
ntaintain sovereignty over its tax dispute resolution processes.

Kenya should reserve the right to limit the exchange of infornration to what is
foreseeably relevant and necessary for tax purposes, protecting taxpayer
confidentiality. This is to ensure that information exchange aligns with Kenya's
privacy standards and legal rcquircnrents, fostering taxpayer trust while
adhering to interrlational standards.

tll. Kenya should reserve the right to tailor the autonlatic exchange of intbrnration
agreenlents per its capacity, privacy laws, and international comnritnrents. This
is to balance the benefits of international cooperation with protecting taxpayer
information and compliance with Kenya's data protection standards.

COMMITIIE OBSERVATIONS

15 I . The Commitlee considered the proposals by the stakeholders on Article 20 of the
Agr€€ment and made the following observations;

I. Mandatory binding arbitration under Part yl of the MLI (Articles 18 to 26),
enables countries to include mandatory binding treaty arbitration (MBTA) in their
CIAs in accordance with the special procedures provided by the MLI;

IL Kenya has chosen not to apply Part VI of the MLI;

III. Kenya's policy position is not to adop Mandatory Binding Arbitration provisions
due to constraints of cost and capacity.

3.4.26 Arncle 27

I(EPSA

152. KEPSA subnlitted that assistance should be limited in the collection of taxes covered
by the trcaty. This is to ensure that Kenya drxs not extend aid to taxes beyond the treaty's
scope or that conflict with its dontestic policies.

COMMITITE'S OBSERVATION

153. The Committee observed that, the Article provides for signature and ratification,
acceptance or approval of the Convention. 'Ihertforc, it doesn't requfue noti.fication or
rcservation-
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3.5 GENERAI PROPOSAIS

3.5.1 KEPSA

154. KIPSA nrade the following general proposals on the Convention:

Notification of Tax Policy Chattrges

155. Kenya should notify all treaty partners of significant chanSes ir1 its tax policy or
adnrinistration that nlay affect the application of the Convention. This ensures
transparency and predictability for irrvestors about Kenya's tax reginre, fostering an
environnrent of trust and stability.

Special Considera tions

156. Kenya should push for the inclusion of provisions that consider the unique challerrges
developing economies face in implenlenting BEPS measures. Recognizing the
developnrental staSe and resource constraints, such provisions would allow for a nrore
gradual and supportive inrplenrentation process, nrinimising dismptiorr to local
businesses.

Thansparcncy and Reportiry

157- Kenya reserves the right not to adopt any nleasures requiring public disclosure of
taxpayer information beyond its legal requirenrents. This is to prevent unwarranted
intrusion into taxpayers' affairs and ensure that international tax activism does not
conrpromise Kenyan businesses' privacy and competitive position.

Wi thholdi rg Taxes (WH1)

158. Kenya nright reserve the right to apply its donlestic WHT rates or slrcific treaty rates
on paynlents such as dividends, interest, and royalties, even if higher than those in the
Convention. Balances the need to attract foreign investnrent by securing adequate
revenue fronr cross-border paynrents, ensuring tax fairness.

Application of the funvention

159. Kenya reserves the right to spcify which taxes the MLI covers, particularly in light
of new taxes or significant tax reforms. This is to ensure that Kenya can adapt its
international tax aSreenlents in response to domestic tax policy developments, such as

introducing new taxes or significant refornrs.

kope of &vercd Tax .4gtements

t60. Kenya reserves the right to apply its bilateral treaties whose provisions take precedent
over the MLI. The tax treaties through bilateral negotiations may be outside the
framework of the MLI. This is to maintain flexibility in addressing specific tax treaty
issues directly with treaty partners, ensuring that aSreements are tailored to Kenya's
unique econonric and tax contexts.
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Withdrawal and Anendtnent hovz'sions

l6l . Secure explicit provisions for withdrawal or antendnrent to the conventions to allow
Kenya to adapt to future econonric and regulatory changes. Il allows Kenya to respond to
future challenges and protect its interests.

Minimun Standatds

162. Kenya may propose adjustnrents or phased inrplenrentation of mininlunl standards to
nratch its administrative capacity and [ega[ framework. This is to ensure thal adopting
interrrational standards is practical and reflects Kenya's capacity to enforce thenr.

PiIIat IWo - Global Anti-Basc Etosion (GIoBE) Rules

163. Specific reservations on the application of the Income Inclusion Rule (llR) and the
Undertaxed Paynlents Rule (UTPR). This is to protect Kenya's righl to adopt or maintain
tax policies conducive to its developnlent toals and to nlanage the intpact on inwar.d
investment.

Subjed to Tax Rule (577R)

164. Reservation to linrit the application or scope of the STTR. This is to ensure that the
STTR does not adversely affect Kenya's tax treaty network, particularly in developing
country partnerships.

Subject to Tax Rule (hllar 71vo)

165. Reserve the right to apply a higher than the minimum lax rate proposed under Pillar
Two for spcific sectors or transactions critical lbr Kenya's developnrent goals. This is to
leveraSe tax policy as a tool for econonric developnrent and to safeguard Kenya's revenue
base fronr being undermined by global nrininrum tax rules.

Coun ey - by - bu fl W Reprti nS

166. Advocate for a lower threshold for reporting for MNES operating in Kenya. This is to
ensure transparency and access to information for effective taxation of large MNEs with
significant activities in Kenya.

3.5.2 THE LAW SOCIETY OF IGTIYA

Amendment of AA hpvisions
167. It is worth noting that a Covered Tax Agr€enlent will be anrended only if both treaty

partners share the sante position on the provisions of the MLI. The agreed changes to a
Covered Tax Agreentent will enler into effect after the treaty partner has also ratified the
MLI.
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168. While this approach respects the sovereign right of each country to choose the MLI
provisions the want to apply to their existing treaties, it may also defeat the goal ofa more
multilateral approach to tax treaty reform.

169. For example, Kenya intends to apply the Simplified Limitation on Benefits Provision
while United Kingdom (a contractins state) elected to apply the PPT procedure. This
would mean that the CTA provision between the two states cannot be amended, as both
have exercised their sovereign authority but in differing capacities.The likely impact of
this are as follows-

I. Slowing down progress as r€aching consensus on MLI provisions can be time-
consuming and complex, potentially slowing down the implementation of desired
tax treaty reforms;

II. [t also increases the potential for blocking as one country's disaSreement on a

specific provision can prevent the entire treaty fnrm being amended, even ifother
provisions are uncontroversiall

III. Contracting Jurisdictions can choose to adopt different MLI provisions for
different treaties, leading to some treaties being more comprehensively amended
than others.

Rmmmendation

Even while undertaking public participation, the Committee should prioritize key
provisions and focus on achievint agreement on the most crucial and widely
supported MLI provisions to expedite prqrress, even if complete consensus is not
reached on all aspects.
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CHAPTTR FOUR.

4 COMMITTTIOBSERVATIONS

170. During the consideration of the Convention, the Conlnlittee observed as follows:

I. There has been growing concern about the use of tax avoidance strategies by
nrultinational enterprises that exploit gaps and ntisnratches in international tax
rules in order to shift profits to low or no tax jurisdictions where there is littte or
no econonric activity. These strategies are referred to as Base Erosion and profit
Shifting (BEPS).

It. The MLI was developed as BEPS Action 15 which called tbr development of a
conrprehensive ntultilateral instrument that would nrodify existing bilateral
Agreenlents for the Avoidance of Double Taxation (DTAs) in order to swiftly
inlplement the tax treaty rclated measures that were developed as parl of the BEPS

Project.

II I. Work on the MLI stafted in February 20I5, which was followed by its adoption
in Novenrber 2016 and was consequently opened for signaturc in Decenrber
20I6. A signing cerentony was held on 7thJune,2017 during which 67 countries
signed the MLI.

IV. Kenya signed the MLI on 26th Novenrber 2019, at the headquarters of the OECf)
in Paris, France.

The primary objective of the MLI is to fight against BEPS by nrodifying existing
DTAs in order to implement four tax treaty related measures developed by tlie
BEPS Project. The MLI ensures that there will be swift, coordinated, efficient and
consistent implenrentation of BEIS measurrcs which will ensure that existing
DTAS are interpreted to elinrinate double taxation without creating opportunities
for non-taxation or reduced taxation.

VI. The four BEPS Actions which are related to DTAs and will be implenrented by the
MLI are:

(i) Action 2 (Nc,utralisirg; thc Effects of Hybrid Mrmatch Arrangenents):
Hybrid nrisnratch arraltgenrents are used in aggressive tax planning to
exploit differences in the tax treatment of an entity or instrument under
the laws of two or nrore tax jurisdictions to achieve double non-taxation.

(ii) Action 6 (flc'venting the Grantig of Trczty Bc,nefits in Inappropriate
c-ift'umsta ccs): This Action introduces anti-abuse provisions to existing
DTAs which will counter h'eaty shopping. Treaty shoppin involves
strategies throuth which a lrrson who is not resident of either
ContractirlS State attenlpts to obtain benefits that a DTA concluded
between two State trants only to residents of those States.

(iii) Action 7 (heventing lhc Attificial Avoidancc of Pcrntanent
Establishment (PE) Statu,sl: This Action provides changes to the definition
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VII.

VIII.

IX

of permanent establishment under DTAs to address strategies used to avoid
having a taxable prcsence in a jurisdiction.

(iv)Action 14 (Maktng Dispute Reelution Mechanism Morc Effective): This
Action seeks to improve the resolution of tax-r€lated disputes arising
under DTAs.

The MLI provisions will update the Articles in Kenya's DTAs and allow Kenya to
appropriate the benefits of the MLI where both ContractinS Jurisdictions have

adopted the same provisions (matching).

Kenya has expressed its intention to place a reservation for the entirety of Atticle
5 of the MLI not to apply with respect to all of its Covered Tax Agreements (CTAs)

since Kenya's domestic law as well as DTAs apply the credit method for
elimination of double taxation instead of the exemption method.

Kenya places a reservation atainst the provision to file a Mutual Atreement
Procedure (MAP) case in either of the ContractinS States. Instead, the taxpayer
will be allowed to file the case where he is resident, and that State will notify the
other. This is also because the resident State can give unilateral relief.

Kenya's chooses not to apply Part VI of the MLI which contains provisions on
Mandatory Binding Arbitration. This is due to constraints of cost and capacity.

The Convention is aligned to the Constitution. further, the resewation to Articles
5 and 16 of the Convention do not netate the Constitution.

.lll [,^ L r
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XI
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t.
MINUTES OF THE 22IID SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD ON TUESDAY 23,ID APRIL, 902.1 IN
COMMITTEE ROOM 2I, BUNGE, TOWER AT IO.OO AM.

PRESENT
l. Hon. CPA Kuria Kimani, MP
2. Hon. (Amb.) Benjamin Kipkirui Langat, MP
3. Ikrn. l)avicl N'lwalika Mboni, MI'
l. I Ion. r\ntlrt'rv Adipo C)kuonrc, MI'
5. llon. CI)A..loseph Macro Oyula, N{l'
6. I Ion. ()eorge Sunkuiya llisa, MP
7. IIon. I)r. Shatlrack Mrviti Ithinii, MI'
s. I Ion. Joseph Makilap Kipkolos, MP
tr. I Ion. (ll'A JuliLrs Kiplettirtg Iluto, N{P

ABSENT WITH APOLOGY
l. I Ion. (l)r'.) Adan Keynan Wchliyc, MI'
9. I bn. .krseph Kamarr MLtrtyot o, MP
.9. I Ion. I)aLrl Kibichiy Bicgo, Ml'
1.. I lon. Mohatrtcrl Soud Machelc, N{l'
5. Ikrrr. Llnrrrl Ker Sheikh Kassinr, MI'
(i. I lon. l)r. .lohn Ariko Narnoit, MP

IN-ATTENDANCE

- Chairpcrson
- Vicc- Chairperson

SECRETARIAT
l. Mr. Salcnr Lolot
2. Ms. Winlied Karnbua
.3. Mr. Ilenson Karnande
l. Mr. Muchili Mrvangi
5. Mr. Benson Muthuri
(i. Mr. Ian Kinuthia

l,cgal (brursel I
Clerk Assistant III
Clclk Assistant III
Arrclio Assistant
Se rjeant .At r\rrns
Attach6

MIN No. NA/l'& NPi2024l089: PREI-IMINARIES

1-he nreeting rvas called to ordcr at lo. t5 anr fbllor"'ed by prayel atrd in tt'oclLtctiotrs

MIN No. NA/F & NI'/2024l090: CONFIRMATION OF MINUTES OF THE
PREVIOUS MEETING

Clonflrnrations ofthc nrinLrtcs of'thc previoLts sittings rverc confirtned as lbllorvs:

I . Minutcs ol the 3'd Sirting hcld on 'l'hursday 22'd lrcbruary. 2024 at 10.00 a.m. wcrc
conllrmed as a true record of the dcliberations hcld after being proposcd by I Ion. Joseph

Makilap Kipkoros, MP and scconded by Ilon. Dr. Shadrack Mwiti lthinji, MP
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2. Minutes of the 4th Sitting hcld on Friday 23'd February, 2024 at 10.00 a.m. wcrc confirmcd

as a true record of the delibcrations held after bcing proposcd by IIon. David Mrvalika

Mboni, MP and seconded by Ilon. Dr. Shadrack Mwiti Ithinji, MP

3. Minutes of the 51h Sitting held on l"riday 23'd lrebruary, 2024 at 2:00 p.m. wcre confirmcd

as a true record of the deliberations held aflcr being proposcd by IIon. CI)A JuliLrs

Kipletting Ruto, Ml> and secondcd by IIon. ()corge Srrnkuiya Ilisa, MP

4. Minutes ol thc 6th Sitting hcld on 'l'uesday 27th lrcbruary' 2024 at 10:00 a m werc

confirmcd as a true record of thc dclibcralions hcld after bcing proposed by tlon. CPA.

Joseph lVaelo Oytrla, Ml'and seconded by llon. l)avid Mrvalika Mboni, N{P

5. Minutes of thc 7th Sitting held on 1'ucsday 27th february, 2024 at 3:00 p.m wcre

confirmcd as a true record of the delibcrations hcld afler bcing proposcd by Hon. David

Mwalika Mboni, MP and scconded by I Ion. GeoI gt' Sunktriya Risa, MP
6. Minutcs of the 8th Sitting held on 'l'ucsday 28th |cbruary, 2024 at 10:00 a.m. wcre

confirmed as a true rccord ol the deliberations hcld aftcr being proposed by [[on. David

Mwalika Mboni, MP and seconded by Ilon. Georgc Sunkuiya Risa, MP
7. Minutcs of the gth Sitting held on 1'uesday 28th February,2024 ar 2:00 p.m. werc

confirmed as a true record ofthe deliberations hcld aftcr bcing proposed Ikln. CPA.

Joseph Macro Oyula, MP and sccondcd by IIon. CPA Julius Kiplctting I{uto, MP

8. Minutes of the lOth Sitting hcld on'l'ucsday 29th l;cbruary,2024 at 10:00 a.m. wcrc

confirmed as a true record ofthe dcliberations hcld aller bcing proposed IIon. l)avid

Mrvalika Mboni, MP and scconded by Ilon. Dr. Shadrack Mwiti lthinji, MP

9. Minutes olthc I lth sitting hcld on Tucsday 5th March, 2024 at 10:00 a.m. werc confirmed

as a true rccord of thc dclibcrations held after being proposcd I Ion. David Mrvalika Mboni,

M[) and seconded by I lon. CPA Julius Kipletting Ruto, MI)
10. Minutcs of the l2th Sitting held on'fhursday 7thMarch,2024 at l0:00 a.m. wcre confirmed

as a true record of the dcliberations hcld after bcing proposed Ilon. Joseph Makilap

Kipkoros, MP, and seconded by Ilon. CI'A. Joseph Maero OyLrla, MP.

I I . Minutcs of the I 3th Sitting hcld on 'fhursday I I th Mrch, 2024 at 10:.00 a.m. werc

confirmed as a true record ofthe dcliberations hcld aftcr bcing proposcd I Ion. Dr. Shadrack

Mwiti Ithinji, MP, and seconded by I{on. CPA Julius Kiplctting Ruto, MP.

12. Minules of the l4th Sitting held on 'I'hursday I lth March, 2024 at 2:00 p.m. wcre

confirmcd as a truc record of the deliberations held after being proposed llon. Gcorge

Sunkuiya Risa, MP, and scconded by IIon. CPA Julius Kiplctling Ruto, MP.

13. Minutes of the 15th Sitting hcld on 1'hursday l2th March, 2024 at 10:00 a.m. wcre

confirmed as a true rccord ofthc delibcralions hcld aftcr being proposed I Ion. Dr. Shadrack

Mwiti Ithinji, MP, and sccondcd by [lon. I{on. David Mrvalika Mboni, MP

14. Minutcs of the l6th Sitting held on Tuesday 12th March, 2024 at 2:00 p.m. wcre confirmed

as a true rccord of the deliberations held after bcing proposcd I Ion. CI)A Julius Kipletting
Ruto, MP, and seconded by I Ion. Andrew Adipo C)ktrcme, N{l'

15. Minutes of the lTth Sitting held on 'lhursday t4th March, 2024 at 10:00 p.m. werc

confirmed as a true rccord of the deliberations held after bcing proposed I{on. Joscph

Makilap Kipkoros, MI), and scconded by [lon. ;\ndrerv Adipo Okuomc, MP
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MIN No. NA/F & NP/202 4to9t: CONSIDERATION AND ADOPTION OF THE
REPORT ON THE MULTILA TERAI,
CONVENTION TO IMPLEME,NT TAX
TREATY-RELATED ME,ASURE,S TO
PREVENT I]ASE F],ROSION AND PROFIT
SHIFTING (MLI)

COMMITTEE OBSERVATIONS

During the considcration of thc Convcntion, thc Committcc observed as lollows:
(a) 1'here has becn growing conccrn about thc use ol' tax avoidance slratcgics by

multinational cntcrpriscs that cxploit gaps and mismatchcs in international tax rules in
order to shill pro{its to low or no tax jurisdictions where thcrc is little or no economic
activity. 'l'hcse strategies arc rcl-cned to as lJase Erosion and Profit Shifling (BEPS).

(b) 'l'he MI-l was dcveloped as IlliPS Action 15 which called for development of a

comprehcnsivc multilatcral inslrument thal would modify existing bilateral
Agrcemenls for the Avoidancc ol Double Taxation (D'l-As) in order 1o swiftly
implcmcnl thc tax trcaty related mcasures that werc dcvcloped as pa( of the BIIPS
Projcct.

(c) Work on thc MLI startcd in l"ebruary 2015, which was followed by its adoption in
Novcmber 2016 and was conscquently opcncd for signaturc in Decembcr 2016. A
signing cercmony was hcld on 7th June,20l7 during which 67 countrics signed the

MI,I.
(d) Kenya signed thc MI-l on 26th Novcmbcr 2019, at lhe headquartcrs of the OECD in

Paris, Ijrance.
(e) 'l-he primary objcctivc olthc MLI is to fight against BEPS by modifying existing DTAs

in ordcr kr implement four tax trealy relaled measures dcveloped by the IIIiPS I'roject.
'l'he MLI cnsurcs that thcrc will be swifl, coordinatcd, cfficient and consistent
implcmcntation of B[]PS mcasures which will ensurc that existing D-lAs arc interpreted
1o eliminatc doublc taxation without crcating opportunitics lbr non-taxation or reduced

laxation.
(l) 'l'he four IlllPS Actions which are rclaled to D'lAs and will be implemented by thc MLI

arc:
(i) Action 2 (Neutralising the ll/fects of llybrid Mismotch Arrangements): I{ybrid

mismatch arrangemenls are used in aggressivc tax planning to exploit
dillcrcnces in the tax troatmcnt of an cntity or instrumont undcr the laws of two
or more tax jurisdictions to achieve doublc non-taxation.

(ii) Action 6 (Prevenling the Granting oJ l'reaty Benefits in Inappropriate
Circumstances): 'l-his Action introduces anti-abusc provisions to existing D'lAs
which witl counter trcaty shopping. 'l'reaty shopping involvcs stratcgics through
which a person who is no1 rcsidcnt ofcithcr Conlracting State atlempts to obtain
bcnefils that a D'lA concluded between two State grants only to rcsidents of
thosc Slatcs.



(iii)Action 7 (Preventing lhe Arlificial tlvoidance of Permanent Eslablishment (l'E)
Stala.s): This Aclion provides changes to the definition of permanent

cstablishment under DTAs to address slrategies used to avoid having a taxable

presence in a jurisdiction.
(iv)Action 14 (Making Dispute Resolution Mechanism More l)ffectlve): 1'his Action

seeks to improve the resolution oftax-rclated disputes arising undcr D1As.
(g)'Ihe MLI provisions will update the Articles in Kenya's D'I'As and allow Kenya to

appropriate the benefits ofthe MLI whcrc both contracting Jurisdictions have adopted

the same provisions (matching).
(h) Kenya places a reservation against thc provision 1o tile a Mutual Agrccment Procedurc

(MAP) case in either olthe Contracting States. Instcad, the taxpaycr will be allowed to

filc the case where hc is rcsident, and that State will notify thc other. l'his is also

becausc the resident State can givc unilateral relicf.
(i) Kcnya's chooscs not to apply Part VI of the MLI which contains provisions on

Mandatory Binding Arbitration. 'Ihis is due to constraints ofcost and capacity.
(,) 'l'he Convenlion is aligned 10 thc Constitution. I"urther, thc rescrvalion to Articlc l6 of

the Convention docs not ncgatc the Constilution.

COMMITTE,E RE,COMMENDATIONS

l'he Committee recommended that pursuant to scction 8 of the 'l'reaty-Making and

Ratification Act, Cap. 4D, the IIouse adopts and approvcs thc Ratification of thc Mullilateral
Convention to Implement Tax 1'rcaty Related Measures to Prcvcnt Base Erosion and Profit

Shifting with rcservations to Articles 5 and 16.

CONSIDERATION
The report was adoptcd having been proposcd by IIon. Joscph Makilap Kipkoros, MP and

seconded by IIon. Dr. Shadrack Mwiti Ithinji, MP.

MIN No. NA./F &NP120241092t RNMEN

'fhere being no other business , the nreeting rvas adjotrrned at 12:15 p.nr. 1-he next nreeting rvill
he held on noti

P
SIGNED:...

b

HON. CPA. KURIA KIMANI, MP
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL

PLANNING.

n.CfB:.,3 fo/" r*p
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A. BACKGRoUND oF THE MLt

Over the last ten yearr, t here has been growing conccrn about the use of tax
avoidance strategies by multinational enterprises that exploil gapl lnd
mismalches in intcrnational tax rules in ordcr to lhift profitl lo Iolv or notax
jurisdictions wherc thcre ii little or no economic activity. Thesc strategierare
referred to as Base Erosion and Profit Shifting (BEpS).

ln response to there concerns, the 62O and the OECD, together with nuny
advanced and developing countries and regional tax bodies, have been
working to develop new ruler and processes to strengthen the internatirral
tax iyrtem and to tackle tax avoidance. This group of countrier ir referred to
as the lnclusive Framework on BEPS, of which Kenya became a member in
)anuary 2017 .

The lnclusive Framework brings together over l40 countries and jurisdictionj
to collaborate on thc implementatlon of the BEPS package. This has allo,ved
Kenya to work on an equal footing with other countries to tackle tax
avoidance by developing recommendations which are aimed at realigning
taxation with the location where economic activity takes place and value is

created.

The lnclusive Framework developed the BEP5 Project to address BEp5 ilsues
in a coordinated and comprehensive manner and to provide countries with
domestic and international instruments that will better align laxing rights with
economic activity. The outcome of the Project was the devclopment ol lhe
BEPS Action Plan in September 2013 which set out '15 Actions to address lEPS
in a comprehensive manner.

The MLI was developed as BEPS Action l5 which called for development of
a comprehensive nrultilateral inrtrument that would modify exirting bilaleral
Agreements for the Avoidance of Double Taxation (DTAs) in order to swiftly
implcment the tax treaty related measures that were developed as part of the
BEPS Project.

Work on the MLI started in February 2015, which was followed by its
adoption in November 2016 and war consequently opened for signature in
December 2016. A signing ccremony war held on 7th June. 2017 during
which 67 countries signed the MLI.

Kenya rigned the MLI on 26th November 2019, at the headquarters of the
OECD in Paris, The rignaturc was effected by Ms. Professor Judi Wakhungu,

)
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B. ANALYSTS oF THE PRoBLEM

Clobalisation has opcned up opportunilies for multirratior)al enterprtet to
greatly reduce the faxer they pay throrrgh use of lcgal arrangemenh that

allow profits to be shifted to low or no tax .)urisdictionr whc,re lhere ir little
or no e conomic activity.

lO. lnternational tax laws have not always kept pace with the frequent

developments in the world's business environmcnt and this oeates

opportunities for these gapr to be exploited. As of tht- year 2014, the OECD

reported that the global revenue losses from BEPS were conservatively
errimated at US 5100 billion to US 5 24O billion annually.

Taxation i; a critical source of revenue for all government5. in particular for
developing countries where revenue mobilization efforts produce far less tax
revenue as compared to developed countries. B EPS results in little or no
overall corporate tax being paid, ultimately weakerring the integrity of the
tax ryltcm. Thir impacts governments directly because tax revenuet are
rcduccd hcncc r:ssential services are not irr.icquatcly provided.

lt

l3

12. Tht primary objcctivc of the MLI is to fight ag.rirrst BEP5 by modifying existing
DTAs in order to implement four tax treaty related rneasurer developed by
the BEPS Project. The MLI eniurer that there will be swift, coordinated,
efflcient and consistcnt implementation of BEPS mearures which will ensure
thal existing DTAs are interpreted to eliminate double taxation without
creatinS opportunitier for non-taxation or reduced taxation.

Thc four BEPS Actions which are relatcd to DTAs and will be implemented
by the MLI are:

i.)

ii.)

Action 2 (Neutralising the Effects of Flybrid Mismatch Arrangementr):
Hybrid mismatch arransements are used in aggressive tax planning to
exploit difierences in the tax treatment of an entity or initrurnent under
the laws of two or more tax jLrrildictions to achieve double non-
taxation.
Action 6 (Prcvcnting thc granting of treaty benefits in inappropriate

circrrrnsttrncel):
l
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Thls Action iiriroduces anti-abure pro,-,irio.r io exi5tinp DTAswhichwill coiiniur iir:aiy shopping. Tre,ary 5ilqpping rnrolres stntegiel
through ,'vhich a person who is not a rcsident of 

"ith", contac;ng
5t.il(r .ltternpti lo obtain be.efitr thar a DTA concluded betwe'. twJ
Statrs grants only to residentr of thosc, 5t.rle5.

iii.) Acti.n 7 (Prcventing rhc Artiiicial Avoiclance of perrmnent
Establishment IpEJ 5tarus) I

This Action provides changes to the dcfinition of pernanent
establishment under DTAs to addrejs ,trategiej used to uroid h uring o
taxable presence in a jurisdiction.

iv.) Action 14 (Making Dispute Rerolution mechanisms more effcctiw):
This Action seeks to improve the resolution of tax_related diputel
arising under DTAs.

DTAs which entered into force before the work on BEps started contain
loopholes which multinationar enterprises have been exproiting to rhift
profits out of the countriei where the economic activity took prace. The MLr
is an important instrument because it saves countries from the burden of
bilaterally re-negotiating each of thcir existing DTAs in order to cure a rot of
the issues that lead to erosion oi lhe tax base. lf undertaken on a treaty-by-
treaty basis' thc number of treaties in effect wourd make such a process'very
lengthy.

Kenya hai bilateral DTAs in forcc with the following countries:
l(

16

l - Canada
4. Cermany
7. Norway
lO. United Kingdom
13. United Arab Emirates

2. Denmark
5. India
B. Korea
I l. South Af rica
14.5eychelles

3. Fra ncc
6. lran
9. QaIa r
l2.Sweden
15. Zambia

The MLI therefore allows Kenya to update the provisions of our existing DTA'
in an efficient and tirne saving manner. rt arso maker it possibre to puriue the
domestication of the changcr to all the DTAs at oncc since it will form part
of Kenya's domestic larv. The MLI is a flexible inrlrument which will modify
existing DTAs in line with Kcnya's policy preferences.

Under the convention. jurisdictions are allowe,d to make rerervations and
notifications in line with their policy preferences. Notifications indicate the
proviiions of the MLI which a jurisdiction intends to adopt while reservations
indicate the provisions which it docs not intenci to adopt.

J
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Art icle

Article 2

AgreenrL,r)l t
Covered by The
Conven t io n

Article 3

Transparent
Entities

Article 4

Dual Resident
Entit ies

Article 5

Application of
Methods for
Elimination of
Double Taxation

Art icle 6

Purpore of a

Covered Tax
Agreem en t

lrt : ii 11,9.11'grr. Kr'n\/n i1r1,111;i 1rr ,11r

rcii:"',rtions:

the Convention:
Canada, Denmark, France.
Germany, lndia, lran. ltaly,
Korea, Mauritiut, Norway,
Qatar, Seychelles, South Africa,
Sweden. United Arab Emirates,
United Kingdom and Zambia.

Notificatiin

Kenya chooses to apply the
provision that provides for
taxation of Fiscally
Transparent Entities (FTEI).

Notification

Kenya chooses to apply the tie-
breaker teJt that denies treaty
bene fits where the entity't
residence cannot be
determ ined.
Reservation

Kenya wishes to place a

reservation for the entirety of
this Article not to apply with
respect to all of its Covered
Tax Agreements (CTAs).

Lof the MLI when both
Contracting J u ridictionl
have adopted the same

provisions (matching!.

The provision will prevent
double non-taxation or
reduced taxation caued by
mismatch of rules.

This provision will ensure

that company's make their
tax residence clear and
prevent abuse of the tax
treaty.

Kenya's domertic law as

well as all DTAs apply the
credit method for
elimination of double
taxation instead of the
exempt ion method and
t herefore no updatc is

.,ir r,: 'toiriic.-riit,n and

Kenya's Position Rationale
Notification Th,-, MLI provisiar will 

,

: r-rpdate thc Articlel in the i

Kenya withes lhe following r listed DTAs and allo,r Kenya i

Agreements to be covered by tto appropriate the benefits

ngce5lq ry:
Notification This provision will allow the

DTA to bc interpreted in a

Kenya chooses to adopt the iway that eliminates treaty
full preamble language in all its shopping. double taxation.
CTAs, and doublc non-taxation.



Art icle
Article 7

Preven t ion Of
Trea t y Abule

Dividend Transfer
TranJactions

Article 9

Capital C,ains from
Alienation of
Shares or lnterest s

of Entities Deriving
Their Value
Principally From
lmmovablc

Art icle 1O

Anti-Abuse Rule
for Permanent
Establishments
5ituated in Third
Jurisdictions

Art icle 'l 
I

Application of Tax
ASreementJ to
Rest rict a Party's

Notilication

Kenya chooses to apply this
provision which requires thal a
minimum shareholding period
be satisfied in order for a

lcornpany to be entitled to a

lreduced rate on dividends

The time and value
t hresholds introduced by the
provision will ensue that
there is no abuse intended
to obtain the lower nte.

Kenya chooses to adopt the
time and value thresholds to
tax gains derived from
immovable property to
prevent treaty abure.

Kenya chooses to adopt the
provision to preJerve it j
taxing rights where the
income is exempt in the

Contract ing
and sub.fect to

Kenya's position RationaleNotification Thc 5LOB provisionil more
objective than the ppT and

Kenya_ chooses to apply thc provides clear parameters
Simplified Limitat ion on th.rt must be met h order
Benefits (5LOB) provision to all for treaty bcnefits toaccrue.
CTAs as a rupplement to thc
Principal Purpose Tesr (ppT). 

l

cf t,e

l

from a subsidiary
Notification

I

Property

I Kenya chooses to apply this
lprovirion which addresscs

lsituations in which ariet, are
lcontributed to an en t ily
shortly before the sale of sharer
in order to dilute the
proportion of thc value of the
cntity that is derived frorn
irnmovable property.
Notilication

I

I

I

I

I

I

I

I

I

I

i

l
l

I

I

l

INone of the CTAs contain l

existing provisions that deny 
I

or limit benefitl available to an ot her
lentcrprise of a ContractingiJurisdiction
Jurisdiction where there is risk
of double non-taxat ion.

reduced tax.ttion in a third
jurisdiction to avoid double
nOn-taxation.

Notification Kenya chooses to adopt this
provision to en5ure that her'Nonc of the CTAs contain an,righf to tax her relidents is,exrsttng iavingJ

prcscrve5 the
wh ich . not reJtricted
ofa

clause
righ t

6



Article
Righi i() Iax ltr
Own Rrsidents

Art iclc 12

Art if icia I

Avoidance of
Permanent
Establishment (PE)

Status Through
Commissionaire
Arrangements and

_5111!!u, Strategie-s

Article l3

Artificial
Avoidance of PE

5tat us Through the
Specific Activity
EIempt ions
Article l4

Splitting Up of
Contract s

Article l5

Definit ion of a

Person Clolely
Related to an

Kenya's Pciiaion
auir t, .i. i ;nB jirris.liiiiot, ir, t,.r .

ils olvn rcridci-rir

Notificalion

Kenya choose5 to adopt the
provision that expands the PE

definition to capture
commigsionaire arra ngernent j
by multinational enterprises.

Notification

Kenya chooses to apply the
option which enrures that the
proviso applies to the entire
paragraph on cxemptions.

NotilTcation

Kenya chooses to adopt thij
provision which addresses
situations where mult inat ional
enterprises (MNEs) split up
contractr to avoid thc crcation
of a PE.

No notification il needed for
this Article. Kenya adopts this
definition in its DTAs.

Reservation

Kenya wishes to place a

reservation againrt the
provision to file a MAP case in
either of the Cont ract ing

, 5tates. lnstead. the taxpayer
will bc allowed to filc thc case

t o tax lhe sultin8

This ensures that 6e PE

exemption provisiott onlY

apply to preparatcrl and

au xilia ry activitieJ.

This will prevent MNEs

from avoiding the P[ time
threshold required to reate
a PE.

L.:.-t: trt'tr

Th ii r.'r iil
creaied
creatcd in

cn!ura
r,v h e ru-

rPE is

dre is

Kenya ad allo

r

i

I

I
l

i

I

I
I

I

I

I

I

I

I
i

l

I

i
I

I

I

l

i

US

prof

N

Enterprise
Art icle I6

I

I

I
i

I

I

i

i

I

r5Kenya w
provision

hes to adog the
which g.rides

Mutual Agreement
Procedure (MAP)

taxpayert to file MAPcases
where they are reident
since this resident Stal can

give un ilatera I relief.



Article

I Article l7

Corresponding
Adjustmentl

Part Vl Arbitration

(Articles lB-26)

Part Vll
Final Provisions

(Articles 27-34,36-
3e)
Article 35

Entry into Effect

Kenya's position

iwhere he is resicient. and that
r5tate will notify thc other.
Notilication

Kenya wishes to adopt the
provirion allowing the
Contracting Jurisdiction to
make adjustments where
t ra ns fer pricing adjustments are
done-

Rationa le

The provision preventt
double taxation.

Kenya's policy polition is

not to adopt Mandatory
Binding Arbitration
provisions due to conJtraint,
of cos! q1( capacity.
These Articles do not require
not ification or rerervation.

The M Ll will enter into
effect in Kenya when the
interna I procesrer are done,

I

i

I

Notification

Kenya chooses not to apply
Part Vl

These are explanatory
Arlicles: No notifications are
required.

Notification

Kenya wishes to
entry into effect
the MLI.

adopt
provision

the
of

C. RATIoNALE FoR RATlFtcATloN

19- Approval of the ratification of the MLI wi[ put in prace mearure, to curb
abuse of DTAs' cnhance crarity on taxation of parrneishipr to enJure there i5no evasion of taxes' make dispute reiorution mechanisms more effective, andbroaden the tax base by ensuring that multinational enterprises do not avoidtaxation on their activities in the country, through avoidance of permanent
eitablirhment statur.

2o. ln addition. ratification of the MLr wiI improve Kenya,s efforts to improve
re50urce mobirisation for enhanced financing of pubric services and other
development needs. ln particular, the MLI -o-urrro, will enhance protection
of our tax base especiary given Kenya'l high reriance on .o.porut" income
tax revenues in comparison with the more developed countries.

,l



2',. Thc l,1Ll is by hr;i;-i',o;e p,r.;ic;;i iii:,ii,,,ii i.:,,i',: iuing bilaiieral lci',,tr:ctaiion
of Kenya's existing DTAs which r,voul<i b;. ;i il'r;,,: ;y. expcnlivc and p roraded
procesJ. Furthermore. many of Kcnya s r:.<irtir]g L)TA partners have t, x poted
their intention not to pursue this option due to the rheer rize of thei DTA

n et work.

D. FINANcIALIMPLIcATIoNS

22. Over and above the coits of the regular legislative proces5. no colJ.re
anticipated for the Covernment of Kenya.

E. LE6AL IMPLIcATIoNS

23. Upon ratification, the MLI will form part of Kenya's domestic law
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Our Ref

Your Ref
Date

JKlMAA/GEN

T.B. A
24 July 2023

The Clerk of the National Assembly,

P.O. Box 41842-0010O,

Nairobi, Kenya

Advance copy via email: cno (a Do rlioment.oo. ke

Dear Slrs,

Re: Comments on the Multilateral Convention to lmpl€ment Tax Treaty Related Measures to
Prevent Base Erosion and Profit Shiftlng (Mtl)

We refer to the above matter and your invitation to the public requesting for comments on the
Multilateral Convention to lmplement Tax Treaty Related Measures to Prevent Ease Erosion and Profit
Shifting - the Multilateral lnstrument (the MLt).

The Organization for Economic Co-operation and Development (OECD) and G20 countries formulated
a 1s-point Action Plan to address base erosion and profit shifting by multinational companies (BEpS

Action Plan). The MLI was developed under this project to present a mechanism of implementing the
recommendations from the BEPS project into bilateral agreements through a single multilateral
aBreement. The key areas covered include prevention of harmful tax practices, prevention of treaty
abuse, the encouragement of country-by-country reporting and the improvement of resolution of tax
related disputes. The MLI is designed as a multilateral tool to assist countries negotiate and amend
their existing bilateral tax treaties through a single mechanism.

This positive step by Kenya in ratifying the MLI reaffirms a commitment towards contributing to the
efforts against base erosion and preserving the country's revenue using global best practices.
Additionally, the ratification of the MLI would expand Kenya's scope in active participation in global
tax policy and tax processes.

We are pleased to submit our memorandum highlighting our comments on the MLI and look forward
to your favourable considerations of our Memorandum.

Should you require clarifications please do
(daniel.neumv@aln.africa) or myself ( m karan a

not hesitate to contact Daniel Ngumy
aln.africa

ALN AFRICA

AnjaRalla & xh.nn. ttP
\LN !ou*' I dira riv ne, .i€
ar a i.'..i r:! rie|)Jrl
. r 3. r:r'_ J.'aJa ;. ' ,e^l
I ii5.1 tO rrr iro. r-,s,] 70t. r.. a1,0
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2(1)(a)(ii) lnterpretation of terms A "Covered Tax Agreement"
means an agreement for the
avoidance of double taxation with
respect to taxes on income.

Parties wishing to have specific
agreements covered by the
Convention should make a

notification in the Depositary
listing agreements and any
amending or accompanying
instruments related to it.

The list should also include details
like titles, parties'names, date of
signature, and entry into force (if
applicable).

Kenya has a total of seventeen (17) Covered Tax ASreements. Out of the 17,

three (3) are yet to come into force while the other fourteen (14) are already in
force.

By recognising the Covered Tax Agreements, Kenya clarifies the existing bilateral
tax treaties and identifies the countries with which Kenya will modify the
bilateral treaties without having to renegotiate each of them in ali8nment with
the MLI mechanism.

The table below breaks down the covered agreements and their implication on
Kenya's notification.

6{hor I rrc i.

AL}{ ATRI(- A

a,!i.lEa. I lh.o u,
AtN Hoo!€, tld.m. i.vtrP (lor.
Oil trd.ru R.$n. Ro.d, Werll,tnd!, Nr(ob,
P O Bor 2S{0606 5.nl Cenl'e, Narobl x€ny.
I |254 20164(m | .)5a 70lOl2 m)



^Lffi,
despite having been signed on 15

October 1979.

Mauritius has not included it in its
notification.

Norway has no included Kenya in its
notification-

There is a mismatch between the
agreements notified by Kenya and
UAE.

Kenya's notification pertains to an

oritinal agreement signed on 22

February 2017 whereas the UAE'S

notification t7 luly 2072.

Mauritius

Norway

United Arab Emirates

United Kingdom There is a notification mismatch in
relation to the dates of entry into
force of the agreements.

Kenya makes a notification on the
original agreement which came into
force on 30 Septemb€r 1977 whereas
the United Kingdom makes a

notification on the original

MLI Position Kenya's PositionArticle lssue
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Zambia

instrument and an amending
instrument that came into force on
30 September 1977.

zambia does not appear on the list of
sitnatories and parties to the MLl.

16 AgreementMutual
Procedure

The MLI intends to provide an
additional remedy by allowing a

Party to present a case to the
competent authority of either
Contracting Jurisdiction if such a

party believes that its taxation is

not in accordance with the
Covered Tax Agreements.

Kenya makes a reservation for the
first sentence of Article 16(1) not
to apply to its agreements.

It is key to note that BEPS Action 14

mandates countries to implement a

minimum standard to ensure the quick

resolution of conflicts emanating from
treaties within two years.

The first sentence of this Article provides
that a disgruntled party may present a

cas€ to the competent authority gLgiUgI
contracting state regardless of the
remedies provided by the domestic law.

The import of Kenya's reservation is that
a person who requests a Mutual
Agreement Procedure does not have

MLI Position Kenya's PositionArtiale lssue
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access to the CA of either contractinS
jurisdiction.

Kenya's reservation in this particular

article has the effect of limiting,/inhibiting
taxpayers from having broad access to the
mutual agreement procedure.

18 Choic€ to apply Part Vl Part Vl only applies where both
contracting jurisdictions have
made such a notification.

Kenya does not apply Part Vl.
However, the Kenya Netherlands
agreement has incorporated in
Article 25 a similar arbitration
provision to the one proposed by
thE BEPS MLI.

Part Vl of the MLl, encompassing Articles
18 to 26 apply mandatory binding
arbitration throu8h a mutual agreement
procedure between Contracting Parties.
This mechanism only applies if the
contracting Parties have expressly chosen
to adopt Part Vl.

Notably, (enya has elected to exercise its
right to make a reservation with respect

MLI Position Keny,r's PosrtronArtiale lssue
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to the application of Part Vl of the MLI

Convention to Kenya's Covered Tax

Agreements.

Kenya's reluctance towards of adoption of
Part Vl of the MLI Convention albeit
justified from the perspective of the
potential clawbacks on a Contracting
jurisdiction's sovereignty is however
outweighed by the benefits that could be
gained from Mandatory Binding

Arbitration prescribed under Part Vl of the
MLI Convention.

The ratification of the mandatory binding
arbitration system established under the
MLI Convention has the been touted as

mechanism that has relieved constraints
caused by the backlog in resolution of
dispute in the MAP process. Noting this,
benefit, it would be beneficial for
taxpayers if they had the option and

MLI Position Kenya's PositronArticle lssue

7

AL irr il r ,\



^Lffi
flexibility to pursue the mandatory
binding arbitration under as alternative
avenue for dispute resolution.

8y adopting the mandatory bindinS
arbitration, Kenya would effectively
position itself as a country adoptinS
international best practice in its dispute
resolution mechanisms thus attracting
investors and facilitating trade in the
global economy.

It worth noting the reservation made by
Kenya under Part Vlofthe MLlConvention
brings to the fore inconsistency in (enya's

tax policy approach towards dispute
resolution. This is because while Kenya

has elected to make reservation under
Part Vl of the Convention, a number of its
Covered Tax Agreements such as that with
Canada and Netherlands have provisions

MLI Position Kenya's PositionArticle lssue
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on arbitration as a mechanism for dispute
resolution.

MLI Position Kenya's PositionArticle lssue

9
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KEPSA MULTIIATERAT CONVENTION SUBMISSION

Article

Article 2

Articre 3

Proposed
AmendmenURecommendations

Kenya reserves the right to exclude
specific taxes and tax regimes deemed
essential for economic stability from the
Convention's scope.

Justification/Rationale

To maintain the predictability and stability of Kenya's tax
system and safeguard tax regimes critical for national
development and investmenl attraction.

To maintain the stability and predictability of Kenya's tax
system, ensure that entities operating within its jurisdiction are
taxed consistently with local legislation and economic policy.

Paragraph on Dual
Resident Entities

Paragraph on lnterest
Deductibility

Kenya reserves the right to apply
domestic law to resolve cases of dual
resident entities.

lnsert provisions allowing Kenya to set
its own rules on interest deductibility to
prevent base erosion.

llPage

The Paragraph
Number and Content

To prevent hybrid mismatch arrangements that exploit
differences in the tax treatment of entities across iurisdictions,
ensuring tax fairness.

Kenya reserves the right to treat entities
by its domestic law regarding
transparency and taxation.

Despite the Convention's provisions,
Kenya may reserve the right to treat
certain transparent entities as residents
for tax purposes, depending on their
;ontrol and management location.

Paragraph on the
Scope of the
Convention

Paragraph on
Transparent Entities

Article 4 To ensure that tax residency is determined in a manner that is
consistent with Kenya's economic interests and administrative
practices.

To retain control over an essential aspect of corporate taxation
and to safeguard against aggressive tax planning strategies.

Article 4
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Article 5

Article 5

1t,
Adapt interest deduction rules
considering Kenya's development
financing needs and investment climate

Kenya reserves the right not to apply
the switch-over clause, allowing it to
continue using the exemption method to
foreign income where this is critical to
its investment policy.

To balance between adhering to international standards and
maintaining attractive investment incentives.

To avoid the imposition of methods that may not be
compatible with Kenya's existing tax policies, ensuring a
balanced and fair approach to tax administratron.

To preserve the current tax credit system, which provides
clarity and certainty to both domestic and foreign investors,
and to retain the flexibility to incentivise certain economic
activities.

To adapt the international PE standards to Kenya's economic
context, ensuring that significant economic activities
conducted within its judsdiction are subject to taxation.

To prevent disruption to established investment structures and
provide investors with certainty regarding the tax treatment of
foreign income, thereby preserving Kenya as a stable
investment destination.

Kenya may seek modifications to
ensure that its tax incentive programs,
designed to attract foreign investment,
do not fall foul of BEPS Action 5 but
remain competitive.

Article 5

Kenya reserves the right to apply its
methods for eliminating double taxation
more suited to its tax system.

Harmful Tax Practices

Paragraph on
Methods for
Elimination of Douole
Taxation

Paragraph on
Methods for
Elimination of Double
Taxation

Kenya reserves the right to continue
applying the credit method to eliminate
double taxation.

Article 5

Article 5

Kenya reserves the right to define a
Services Permanent Establishment
(PE) based on the duration and nature
of activities carried out by foreign
entities within its tenitory.

Paragraph on
Definition of
Permanent
Establishment

Paragraph on Switch-
over Clause

2lPage
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Article 5.3

Article 7

Article 7

Article 7

Article 7

Para 13 - Rules on
Capital Gains

Paragraphs on the
Purpose of the Treaty
and Prevr-.ntion of
Treaty Abuse

Paragraph on Treaty
Abuse

Paragraph on
Princrpal Purpose Test
(PPT)

\4,2,
Narrow the scope of capital gains
taxable in Kenya to only those from real
property within Kenyan borders.

Kenya should affirm its commitment to
the minimum standards but reserve the
right to apply these in a manner that
best fits its domestic tax policy
objectives.

This ensures that Kenya retains lhe right to tax gains from
tr,rnsferring immovable property located within its jurisdiction,
which is a significant source of tax revenue.

To confirm Kenya's stance against tax evasion and avoidance
while ensuring that its application of the MLI's minimum
standards does not undermine its ability to attract and retain
investment.

Paragraph 'l -
Principal Purpose Test
(PPT)

Paragraph on
Entitlement to Benefits

Modify the application of the PPT to
allow for a ,rore ob.iective 'Simplified
Limitation c'n Benefits' provision to be
used in its stead.

lnsert a provision ensuring a
transparent and objective process for
granting treaty benefits.

Kenya reserves the right to apply a
more detailec Limitation on Benefits
clause in prace of the PPT.

Kenya should reserve the right to apply
a domestic anti-abuse rule in
conjunction with or in place of the PPT.

To provide greater clarity to taxpa/ers and to avoid the
pctential for subjective interpretation of treaty abuse.

A domestic anti-abuse rule tailored to Kenya's conlext can
provide more clarity and certainty, thus shielding local
businesses fronr the negative impacts of aggressive tax
planning by international entities.

The subjective nature of the PPT can lead to uncertainty and
disputes over the intent of transactions, potentially
discouraging investment. The SLOB provision is more
transparent and can provide greater certainty to businesses
operating in Kenya.

To avoid uncertainty and disputes over trealy entitlements,
enhancing Kenya's investment climate.

Articles 6
&7

3lPage
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Article 7 Paragraph on
Controlled Foreign
Companies (CFC)

\aJ,
Kenya reserves the right to adopt and
apply CFC rules that align with its
economic and fiscal interests.

This reservation allows Kenya to tailor
the PE threshold to suit its economic
environment, encouraging foreign direct
investment by providing clarity and
certainty.

By maintaining flexibility in its CFC rules, Kenya can target
and curb profit shifting while providing certainty to
multinationals operating within its Jurisdiction.

Enhances Kenya's attractiveness as an investment destination
by aligning tax obligations with on{he-ground business
operations, thus encouraging foreign entities to establish or
expand their presence.

Kenya reserves the right to apply irs
domestic tax rate on dividends if it is
lower than the rate provided in the
Convention.
Kenya reserves the right to apply its
domestic withholding tax rates on
interest and royalty payments to non-
res idents.

Kenya reserves the right to apply
domestic laws to tax digital economy
activrtres not adequately covered under
the Convention.

This reservation would ensure that Kenya remains compe,titive
in attracting foreign investments by not increasing the tax
burden on dividend income.

This reservation ensures that Kenya retains the ability to tax
payments that significantly impact its tax base, providing tax
certainty to investors while preserving the counlry's revenue
from these sources.

Given the significant grovvth of the digital economy, this
reservation allows Kenya the flexibility to introduce and adapt
taxation measures that ensure fair taxation of digital business
activities and protect its tax base in this rapidly evolving
sector.

Kenya reserves the
right to define a
Permanent
Establishment (PE) in
a manner that reflects
its economic reality

Paragraph on
Taxation of Dividends

Paragraphs on
Withholding Taxes for
lnterest and Royalties

Article 1O

Article 'l 2

Article 7
(PE
Status)

Articles
11 &12

and development
goals.

Paragraph on Digital
Services Taxes

4lPage
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Multilateral lnstrument
(MLr)

Paragraphs related to
Dispule Resolution
and Arbitration

\t,

Kenya reserves the right not to apply
the provisions related to mandatory
binding arbitration.

To maintain sovereignty over tax policy and ensure that
international agreements align with national interests and
developmental ob.jectives.

Mandatory arbitration may impede Kenya's ability to negotiate
tax disputes bilaterally and could lead to outcomes that might
not align with its economic and fiscal policies. The reservation
would allow Kenya to maintain sovereignty over its tax dispute
resolution processes.

To maintain control over resolving tax disputes, €,nsure that
outcomes are aligned with Kenya's legal framework and policy
objectives.

This reservation allows Kenya to use tax policy to promote
strategic sectors, fostering economic growth and employment

Clarity on beneficial ownership criteria is essential for
effectively implementing anti-abuse measures, providing
certainty to investors and tax authorities alike.

Paragraph on
Beneficial Ownership

Kenya reserves the right to determine
the criteria for identifying beneficial
ownership in line with its domestic laws

Reserve the right not to apply the MLI
provisions that may conflict with
Kenya's developmental goals or existing
tax treaties until a comprehensive
review is conducted.

Article 15

Article 16-
26

Articl-.'19

Article 21

Kenya reserves the right to opt out of
mandatory binding arbitration, favouring
mutual agreement procedures that
allow more flexibility and sovereignty in
dispute resolution.

Kenya reserves the right to maintain or
introduce tax incentives for sectors
critical to its economic development.

Paragraph on
Mandatory Binding
Arbitration

Paragraph on Seclor-
Specific Exemptions

Atlicle 22

5lPage
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Article 25

Article 25

Article 26

Article 26

Paragraph on Tax
lncentives

Paragraph on
Exchange of
lnformation

$2'

Kenya reserves the right to tailor the
automatic exchange of information
agreements per its capacity, privacy
laws, and international commitments

To ensure that Kenya continues to offer competitive tax
incentives, critical for attracting FDI and maintaining economic
growth, without being swayed by international pressure to
conform to uniform standards.

Binding arbitration may limit Kenya's flexibility In resolving tax
disputes and could impose solutions that may not align with
domestic policy objectives. Opting out allows for more tailored
dispute resolution that respects Kenya's sovereignty.

To balance the benefits of international cooperation with
protecting taxpayer information and compliance with Kenya's
data protection standards.

Arlicle 22 Kenya reserves the right to maintain or
introduce tax incentives to attract and
retain investments.

Paragraph on
Mandatory Binding
Arbitration

Kenya reserves the right to opt out of
the mandatory binding arbitration
mechanism.

Article 25

Paragraph on Mutual
Agreement Procedure

Paragraph on Murual
Agreement Procedure
(MAP)

Paragraph on
Exchange of
lnformation

Kenya reserves the right to limit the
exchange of information to what is
foreseeably relevant and necessary for
tax purposes, protecting taxpayer

To ensure that tax disputes are resolved efficiently and in a
manner that respects Kenya's administrative processes,
thereby maintaining a stable tax environment.

Alternative dispute resolution mechanisms can offer a faster,
less formal, and potentially less aggressive means of resolving
tax disputes, contributing to a more tranquil business
environment.

To ensure that information exchange aligns with Kenya's
privacy standards and legal requirements, fostering taxpayer
trust while adhering to international standa:'ds.

confidential

Kenya reserves the right to implement
MAP per its internal administrative
timelines and capacity.

Kenya should advocate for including
provisions allowing altemative dispute
resolution mechanisms in addition to
MAP.

5lPaqe
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General
Provisions

Paragraph on
Assistance in the
Collection of Taxes

Paragraph on
Notification of Tax
Policy Changes

Paragraph on Special
Considerations

Paragraph on
Transparency and
Reporting

Withholding Taxes
(WHT)

Paragraph on the
Application of the
Convention

1.'
Limit assistance in the collection of
taxes covered by the treaty.

To ensure that Kenya does not extend aid to taxes beyond the
treaty's scope or that conflict with its domestic policies.

To ensure that Kenya can adapt its international tax
agreements in response to domestic tax policy developments,
such as introducing new taxes or significant reforms.

Arlicle 27

General
Provisions

Kenya should notify all treaty partners
of significant changes in its tax policy or
administration that may affect the
application of the Convention.

Kenya should push for the inclusion of
provisions that consider the unique
challenges developing economies face
in implementing BEPS measures.

General
Provisions

This ensures transparency and predictability for investors
about Kenya's tax regime, fostering an environment of trust
and stability.

Recognising the developmental stage and resource
constraints, such provisions would allow for a more gradual
and supportive rmplementation process, minimising disruption
to local businesses.

To prevent unwarranted intrusion into taxpayers' affairs and
ensure that international tax activism does not compromise
Kenyan businesses' privacy and competitive position.

General
Provisions

Kenya reserves the right not to adopt
any measures requiring public
disclosure of taxpayer information
beyond its legal requirements.

Kenya might reserve the right to apply
its domestic WHT rates or specific
treaty rates on payments such as
dividends, interest, and royalties, even if
higher than those in the Convention.

Balances the need to attract foreign investment by securing
adequate revenue from cross-bordei' payments, ensuring tax
fairness.

General
Provisions

Kenya reserves the right to specify
which taxes the MLI covers, particularly
in light of new taxes or significant tax
reforms.

TlPage
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Paragraph on the
Scope of Covered Tax
Agreements

Action 13: Country-by-
Country Reporting

To maintain flexibility in addressing specific tax treaty issues
directly with treaty partners, ensuring that agreements are
tailored to Kenya's unique economic and tax contexts.

It allows Kenya to respond to future challenges and protect its
interests.

To ensure that adopting international standards is practical
and reflects Kenya's capacity to enforce them.

To protect Kenya's right to adopt or maintain tax policies
conducive to its development goals and to manage the impact
on inward investment.

To ensure that the STTR does not adversely affect Kenya's
tax treaty network, particularly in developing country
partnerships.

To leverage tax policy as a tool for economic development and
to safeguard Kenya's revenue base from being undermined by
global minimum tax rules.

To ensure transparency and access to information for effective
taxation of large MNEs with significant activities in Kenya.

General
Provisions

General
Provisions

General
Provisions

Withdrawal and
Amendment
Provisions

Minimum Standards

General
Provisions

General
Provisions

Pillar Two - Global
Anti-Base Erosion
(GloBE) Rules

Subiect to Tax Rule
(STTR)

Kenya reserves the right to apply its
brlateral treaties whose provisions take
precedent over the MLl. The tax treaties
through bilateral negotiations may be
outside the framework of the MLl.
Secure explicit provisions for withdrawal
or amendment to the conventions to
allow Kenya to adapt to future economic
and regulatory changes.

Kenya may propose adJustments or
phased implementation of minimum
standaros to match its administrative
capacity and legal framework.

Specific reservations on the application
of the lncome lnclusion Rule (llR) and
the Undertaxed Payments Rule (UTPR)

Reservation to limit the application or
scope of the STTR

General
Provisiorrs

Subject to Tax Rule
(Pillar Two)

Reserve the right to apply a higher than
the minimum tax rate proposed under
Pillar Two for specific sectors or
transactions critical for Kenya's
development goals.

General
Provisions

Advocate for a lower threshold for
reporting for MNEs operating in Kenya

8lPage
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Building a better

Ref: 99999/45/imm/319 Your Ref: NA/DDCTF&NP/2024l026

28 Febtuary 2024

National Assembly
Office of the Clerk
Departmental Committee on Finance and National Planning
Main Parliament Building
P.O Box 41842-00100
Nairobi, Kenya

Dear Sir,

SUBMISSIONS ON THE MULTILATERAL CONVENTION TO IMPLEMENT TAX TREAW MEASURES TO PREVENT BASE EROSION AND PROFIT

SHIFTING (MLI)

Preamble

We refer to the above captioned matter and your letter dated 21 February 2024

We note that in accordance with the provisions of the Treaty Making and Ratification Act, the Cabinet of Kenya approved Kenya's proposed ratification of
the Multilateral Convention to lmplement Tax Treaty Measures to Prevent Base Erosion and Profit Shifting (MLl). The MLI was tabled before the House on

7th November 2023 and thereafter referred to the Departmental Committee on Finance and National Planning for consideration and reporting back to the
House.

Pursuant to Article 118(1) (b) of the Constitution of Kenya and Standing Otdet 127 (3) we have analyzed the Multilateral Convention to lmplement Tax
Treaty Measures to Prevent Base Erosion and Profit Shifting (MLl)and hereby submit our comments for your consideration.
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The MLI acknowledges that aggressive global tax strategies often result in considerable corporate tax revenue losses as profits are artificially shifted to
locations with low or no taxation. The MLI aims to maintain the role of bilateral income tax treaties in avoiding double taxation while also tackling the misuse
of these treaties to evade taxation or achieve extremely low tax rates.

To tackle this, Kenya, as a party to the convention, agreed to implement the Multilateral lnstrument (MLl) to apply Base Erosion and Profit Shifting (BEPS)
changes to existing double tax treaties, eliminating the need for separate renegotiations for each tax treaty.

We hereby summarize our comments on the Multilateral Convention to lmplement Tax Treaty Measures to Prevent Base Erosion and Profit Shifring (MLl)
as per the attached Appendix '1.

Should you require further clarifications on the issues detailed above, do not hesitate to contact Janet Mutura ianet.mutura@ke.ev.com or Simon Njoroge
at simon.niorooe@ke.ev.com or the undersigned.

Yours Sincerely,

Francis Kamau
Partner, Tax
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Appendix 1: Comments on the Multilateral Convention to lmplement Tax Treaty Measures to Prevent Base Erosion and Profit Shiftlng (MLl)

Upon signing the MLI on 26 November 2019, Kenya
provided a provisional list of expected reservations and
notifications for 17 covered tax agreements.

We note that the covered tax agreements listed in the
provisional list include 15 active double tax agreements
and 2 signed agreements not yet in force i.e., ltaly and
Mauritius.

The provisional list should be updated to include the
double tax agreements listed below before deposit of the
instrument of ratirication, acceplance or approval;

'l . China;
2. Kuwait; and
3. Netherlands

Promote consistency by
ensuring all signed double
taxation agreements are
covered by the convention.

2 lnterpretation
terms

of Update the notilication under
Article 2 to include to the list of
covered agreements, double
taxation agreements that have
been signed but are not yet in
force.

The agreements that are signed
but not yet in force include those
with:

1 . China
2. llaly
3. Kuwait
4. Mauritius: and
5. Netherlands
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Our Reference
Direcl Line:
E-moil Address:

AM/8K/GEN
+251?028990co
olex.molhini@bowmonslow.com
bemord.kirii@bowmonslow.com

Your Reference:
Dole:

TBC
28 tebNory ?024

The Notionol Assembly

Office of the Clerk

P.O Box41842-00100

Noirobi, Kenyo

Deor Sirs

Submkslont on lhe Multllolerol Conyenllon lo lmplemenl Tox Treoty Reloled i,leosurer lo Prevenl Bose Eroslon ond Proffl Shlfrlng (l ulllloterol Conyenllon lo Prevenl

Bose Eroslon ond Proftt Shlfllng)

we lefer lo your leller doled 20 Februory 2024 where you inviled us to porlicipore in the slokeholder engogemenl on lhe Multilolerol Convenlion to Prevenl Bose

Erosion ond Profit Shiiting orgonized by the Deporlmenrol Commiltee on Finonce ond Notionol Plonning.

we hereby enclose our deloiled submissions os on Appendix lo lhis leller. These submissions ore mode pursuonf lo Article ll8 (l) (b) of lhe Conslilution of Kenyo

2010 ond lhe Notionol Assembly Slonding order 127{3).

Pleose feel free to reoch out to Alex Molhini on olex.molhini@bowmonslow.com. Bernord Kirii on bemord.kirii@bowmonslow.com should you require clorificolions

or oddilionol informotion with regords to our submissions.

Yours foithfully

Alex Malhlnl

Coul3on Horney LIP

Sowrnons 2



l. Bockground

l1

1.2

2.1

2.2

On 26 November 2019, Kenyo become o signotory lo the Multiloterol Convenfion lo lmplemenf Tox Treoty Reloted Meosures lo Prevenl Bose Erosion ond

Profil Shifting (MLl). At the lime of becoming o signolory, Kenyo submitled o provisionol lisl of reservolions ond nolificotions pursuonl to orlicles 28 {7) ond

29 (4) of the MLl.

Pursuonl to orlicles 28 (6) ond 29 (3) of the MLl, lhe reservotions ond notificotions mode by Kenyo ol lhe time of signoture, nol being definilive, ore to be

confirmed ol lhe time of deposit of lhe inslrumenl of rotificolion. Accordingly, we hove mode our submissions by considering the provisions of the MLI

ond Kenyo's proposed reservotlons ond notiflcotions which ore to be confirmed ot the lime of deposit of lhe instrumenl of rotificolion.

2. Execullve summory

We ore of the view thot rolifying the Mulliloterol Convenlion lo Prevent Bose Erosion ond Profit Shifting will be beneficiol lo Kenyo os il will ollow Kenyo to

quickly ond efficiently omend its double toxotion ogreemenls (Double Toxollon Agreemenls) lhot currently hove provisions lhot ollow for treoly shopping

ond orlificiol ovoidonce of permonent estoblishmenls leoding to loss of tox revenue for the Kenyon governmenl.

Despite the opporent benefit, we note thot the proposol by Kenyo to seleclively ogree lo some of lhe provisions of the Mulliloterol Convenlion lo Prevent

Bose Erosion ond Profil Shifting. while reserving its righl for olher provisions not to opply hos the potentiol of rendering nugotory, the Double Toxotion

Treoties lhot Kenyo hos in force. For exomple, Kenyo proposing lo odopl odicle 4 on the resolution of duol residency lhrough mutuol ogreed procedure

ond foiling to odopt orlicles l8-26 thot deolwilh orbilrotion in the event mutuol ogreed procedures foil would leod io o situolion whereby on enlily thoi

is duol resident moy be denied the treoty benefits for on exlended period. This would hove on odverse effect in otlrocting foreign direcl investmenls.

/-1 Accordingly, there is o need lo ensure lhot even os Kenyo lokes steps to rotify the Multilolerol Convention to Prevenl Bose Erosion ond Profit Shifling, there

is o bolonce ochieved such lhot Kenyo's rotificolion of lhe Convenlion does not hove fhe uninlended effect of moking Kenyo on unoltroctive destinotion

for foreign direct investmenls.

3Eowmon5



3. Submlsslons

3.1 Our submissions ore os follows

Double Toxolion Treolies thol Kenyo lntends lo hove covered by the Mulliloterol Conyenllon lo Prevenl Eose Erosion ond Profit Shitting

Artlcle 2 ol the Mullilolerol Convenlion lo Prevenl Bose Eroslon ond Protll Shltllng

This orticle provides thot the Multilolerol Convention to Preveni Bose Erosion ond Profii Shifting sholl only modify ogreemenis with respecl to which eoch poriy lo

o Double Toxotion Agreement hos mode o notificotion to the Depository listing such o Double Toxotion Agreemenl os on ogreement thol it wishes to be modified

by the Multiloterol Convention lo Prevenl Bose Erosion ond Profit Shifling such ihoi lhe ogreemenl becomes o covered tox ogreemeni (Covered Tox Agreemenl).

Proposol by Kenyo wilh respecl lo orlicle 2 ol Mullllolerol Convenlion lo Prevenl Bose Erosion ond Profit Shlttlng

Kenyo in signing lhe Muliilolerol Convention lo Prevent Bose Erosion ond Profit Shifting, did nol include lts Double Toxolion Agreemenls with Germony, lron, Koreo,

ond Zombio in the lisl ogreemenls thot it inlends lo hove covered by the provisions of ihe Muliiloterol Conyention lo Prevent Bose Erosion ond Profii Shifting.

Our proposol

Kenyo should omend iis proposed lisl of Double Toxotion Agreements thot if seeks to hove covered by ihe provisions of the Muliiloierol Convention to Preveni

Bose Erosion ond Profit Shifting to include the Double Toxotion Agreemenl with Koreo.

Furiher, Kenyo should expediie negotiotions oulside of lhe Multiloterol Convenlion lo Prevent Bose Erosion ond Profit Shifling lo ensure lhot ihe Double Toxoiion

Agreements with Germony, lron, ond Zombio comply wilh the minimum sfondord requiremenls.

Juslirlcollon lor our proposol

Koreo olreody rotified ihe Muliiloterol Convenlion to Prevent Bose Erosion ond Profit Shifting on l3 Moy 2020 ond included the Double Toxolion Agreemeni wilh

Kenyo os forming porl of ils ogreements thot il wonts covered by lhe Convention.

Bowmons Submission on lhe Mullilolerol Convenlion lo Prevenl Eose Erosion ond Prolil Shifting
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On the other hond, we note thot Germony rotified ihe Convenlion on l8 December 2020 bul did nol include the Kenyo - Germony Double Toxolion Agreemenl

os omong lhe ogreements il seeks 1o modify through ihe Convention. Accordingly, ony modificolions con only be ochieved oulside the Convention.

As ot 22 Febtuory 2024, Zombio ond lron ore not signotories lo the Multiloterol Convention to Prevenf Bose Erosion ond Profit Shifting. Accordingly, it moy be quicker

ond more efficient to modify lhe lwo Double Toxolion Agreemenfs oulside of the Convention.

Toxotion of lronsporenl enlilies

Arllcle 3 o, the Mulllldlerol Convenlion lo Prevenl Bose Eloslon ond Prollt Shtltlng

This provision seeks to oddress loss of lox revenue os o result of hybrid mismolches. Hybrid mismotches occur where one or bolh conhocting jurisdictions lreot os

wholly or porlly lronsporenl for tox purposes. This provision is intended to opply "in ploce of or in lhe obsence of" provisions of o Double Toxolion Agreement thol

seek to oddress the issue.

Proposol by Kenyo wilh .especl lo orlicle 3 ol Mutlllolerol Convenllon lo Prevenl Bose Eroslon ond Protlt Shlltlng

Kenyo proposed to odopt lhe provision in ogreements ihot it wonts covered by lhe Convenlion. Kenyo hos confirmed lhol none of lhe Double Toxotion

Agreemenls lhot ii proposes io be covered by the Convenlion conloin the provision os outlined ond therefore this provision would be odopted lo deol wilh the

issue.

Oul proposol

The provision should be odopted foroll the Double Toxolion Agreements proposed lo be covered by lhe Convention os proposed

Juslllicotlon lo. our proposol

Hybrid mismotches hove for o long iime led lo o loss of lox revenues to governmenls

Sowmons Submission on lhe Mullilolerol Convenlion lo Prevent Bqse Erosion ond Prolit Shitling
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The Muluol Agreement Procedure process between counlries tokes consideroble omouni of time lo resolve. ln lhe meontime, on eniily lhot is duol resident would

nol be oble to benefit from the provisions of the Double Toxotion Agreement which would negole the entire purpose of hoving the Double loxotion Agreement

in the firsi ploce.

we noie thot the Double Toxotion Agreements in force between Kenyo ond vorious counlries provide vorious oplions for resolving issues of duol residency by

holding thot such on imposse sholl be determined by for exomple, the ploce of effective monogemenl (e.g. the Kenyo - Fronce Double Toxotion Agreement).

Therefore, Kenyo should endeovour to omend the Double Toxolion Agreements ihol it hos specific issues with their wording regording the specific clouse insteod

of subjecting oll Double Toxolion Agreemenls lo lhe Muluol Agreement Procedure in o bil lo resolve o duol residency dispule.

Juslmco on for our proposol

Appllcolion of melhods for elimlnollon ol double loxolion

Arllcle 5 ol the Mullilolerol Convenllon lo Prevenl Eose Eroslon ond Proltt Shlttlng

Arlicle 5 provides ihree oplions to eliminote double loxotion

Oplion A provides thol provisions of o Double Toxotion Agreemenl lhot would otherwise exempt income derived or copitol owned by o resident of o controciing
jurisdiction would not opply where the olher conlrocfing jurisdiction opplies lhe provisions of the Double Toxotion Agreement to exempl such income or copitol

from tox or io limit lhe role ol which such income or copitol moy be loxed. lnsleod, o deduclion from tox is ollowed subjecl to cedoin limitoiions.

Under Oplion 8, conlrocting jurisdictions would not ovoiding loxing dividends if those dividends ore deductible in the other Controcling Jurisdiction

Option C provides thot where o residenl of o conlrocting jurisdiction derives income thot moy be loxed in the olher conirocting jurisdiction in occordonce with

lhe provisions of o Double Toxolion Agreement, the first mentioned conlrocling jurisdiction sholl ollow os o deduction from the lox on income of lhoi resideni, on

omount equol to the income tox poid in lhol other conlrocf ing jurisdiction.

Proposol by Kenyo wllh respecl lo orllcle 5 o, Mullllolerol Conventlon lo Prevenl Bose Eroslon ond Profit Shltllng

Kenyo reserved the righi for orticle 5 not to opply with respecl of oll ihe Double Toxotion Agreemenls thot it proposes be covered by ihe Convention

Bowmons



The overriding gool of orticle 5 of the Convention is lo ensure thol jurisdiclions relieve double toxolion by crediling foreign lox ogoinst domeslic tox rother thon

exempting foreign income from domestic lox.

A reoson for Kenyo not to odopt orlicle 5 would be thol in olmost oll ifs lreolies, Kenyo opplies the credil method in relieving double toxotion with respecl to

income of its residents. Cose exomple of this is thot wilhholding tox withheld by other counlries on interest ond royolty income eorned by Kenyon residents is

ovoiloble os o credii ogoinsl iox poyoble in Kenyo on such interest ond royolty income.

Our proposol

We ogree with the proposol not to odopt odicle 5 of lhe Convention

Juslitlcolion lor our proposol

The purpose of o Double Toxolion Agreemenl lo be covered by lhe Convention

A icle 6 ol lhe Multllolerol Convenllon lo Prevenl Bose Erosion ond Profit Shlttlng

Article 6 is o mondoiory orlicle ihot seeks io ensure thot ihe preomble longuoge of o Double Toxolion Agreemenl lhot is to be covered by the Convention

expresses lhe common inlention lo eliminote double toxotion wiihoul creoting oppodunilies for non-loxolion or reduced toxotion lhrough lox evosion or

ovoidonce. including lhrough treoly shopping orrongements.

Arlicle 6 olso includes optionol wording lhol moy be odded lo the preomble of o Double Toxolion Agreemenl thot is to be o covered by the Convention by

referring lo lhe desire to develop on economic relotionship or to enhonce cooperolion in iox motters {Arlicle 6{3)).

Proposol by Kenyo wilh respecl to orlicle 6 of Mullllolerol Convenllon lo Prevenl Sose Eroslon ond Prolll Shiftlng

Kenyo confirmed thot oll ils Double Toxotion Agreemenls intended io be covered by the Convention conioin the mondolory provision on intenlion to eliminote

double toxolion without creoting opportunities for non-toxolion or reduced toxoiion.

Kenyo olso proposed to include in the preombles of iis Double Toxotion Agreemenls inlended lo be covered by lhe Convenlion, lhe provision on the desire to

develop on economic relolionship or enhonce cooperotion in tox motlers.

Eowmons Submission on lhe Multilolerol Convenlion lo Prevent Bose Erosion ond Profil Shifting
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The pre-omble emphosizes thot tox treoties ore nol inlended to creote opportunities for nonJoxotion or reduced loxotion ihrough tox evosion or ovoidonce,

including through treoly-shopping orrongemenls.

Our proposol

We ogree with lhe proposol

Justilicollon lor our proposol

The prevenlion ol treoly obuse

Arlicle 7 of the Mullllolerol Convenlion lo Prevenl Bose Eroslon ond Prolit Shltllng

This orticle conloins ihe provisions lo be included in o Double Toxolion Agreement to be covered by the Convenlion to prevenl treoty obuse

The Convention seeks to combot lreoly obuse in one of lhe following woys

o combined opprooch consisting of o Limifoiion on Beneflts (Llmltolion on Eenellls) provision ond o principol purpose lesl (Princlpol Purpose Tesl)j

o Principol Purpose Tesl olone; or

on Limitolion on Benefils provision, supplemenled by specific rules lorgeling conduit finoncing orrongements

The odoption of o Principol Purpose Test olone would ollow the sotisfoclion of the minimum slondords. Article 7 provides lhoi the Principol Purpose Tesl denies

treoty beneflls to o person ofier considering oll relevonl focts ond circumstonces ond determining thof ihe principol purposes for enlering o specific lronsoclion

wos to obtoin lhe treoty benefits. This decision to deny or gront lhe lreoty benefit would be mode by the compelent outhorily of the respective outhority.

Counlries ore olso encouroged lo supplement the Principol Purpose Test wiih o Limitotion on Benefits provision. The Limilolion on Benefits provision moy be simplified

or deloiled.

Bowmons Submission on lhe Multilolerol Convenlion lo Prevenl Bose Erosion ond Profit Shifting



Pursuont lo ihe Simplified Limitotion on Senefils provisions, o resident of o controcling stote to o Double Toxolion Agreement covered by ihe Conveniion sholl be

eniilled lo ihe benefiis under o Double Toxolion Agreemenl if ihey ore, omong others, (o) on individuol, lb) thot controciing jurisdiction, or politicol subdivision or

locol outhority thereof. (c) c compony thoi the principol closs of its shores is regulorly lroded on one or more recognised siock exchonges, (d) on enlily whose

50% or more shoreholding is held whelher directly or indirectly by persons who ore residents of the olher controcling jurisdiction for o period of ol leosi holf on yeor

including lhe time when the benefit would hove been occorded.

Proposol by Kenyo wilh respecl lo ortlcle 7 o, Mullllolerol Convenlion lo Prevenl Bose Erosion ond Prolit Shltting

Kenyo proposed io odopt lhe slmplified LOB provision. Pursuonl to the Simplified Limitolion on Benefils provisions, o residenl of o contraciing stole to o Double

Toxolion Agreemenl covered by the Convention sholl be enlilled to the benefiis under c Double Toxotion Agreement if they ore (o) on individuol. (b) thoi

conlrocling jurisdiciion, or poiticol subdivision or locoL outhorily thereof, (c) o compony thot the principol closs of its shores is regulorly lroded on one or more

recognised slock exchonges. (d) on entity whose 50% or more shoreholding is held whether direcily or indirectly by persons who ore residents of the other

conlrocling jurisdiclion for o period of ot leosl holf on yeor including the lime when the benefii would hove been occorded.

Our proposol

We ogree wilh the proposol. Further, considering the proposed odoption of the simplified Limiioiion on Benefiis provisions, the provisions of section 4l (2) of the

lncome Tox Act should be deleted.

Jusliflcolion for our proposol

The simplified Limilotion on Benefits provision is more extensive in determining which persons would be entiiled io the treoly benefits os compored lo the current

provisions of section 4l (2) of the lncome Tox Acl thot ore relied upon by Kenyo lo limil lhe benefits of q ireoiy.

Bowmons Submission on lhe Mullilolerol Convenlion lo Prevenl Bose Elosion ond Profit Shitting
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Toxollon of dividend tronsfer honsoclions

Arllcle I ol the Mullllalerol Convenllon lo Prevenl Bose Eroslon ond Prorll Shltllng

Arlicle I of the Convenlion specifies onti-obuse rules for benefils provided lo dividend poymenl lronsoclions whereby o lreoty exempls from tox dividends or limits

the rote of tox poyoble on dividends poid by o compony resident in one controc'ting stole lo o beneflciol owner or recipient residenf in lhe olher controcting

stole.

The provision provides for ownership requirements which need to be met throughout o 365-doy period thol includes the doy of poymenl of the dividend ore mel

Proposol by Kenyo wtlh respecl lo orilcle 6 ol Multiloteiol Convenlion lo Prevenl Bose Eroslon ond Prollt Shltllng

Kenyo proposed io moke o reservolion for lhe enlirefy of orticle I not to opply to ils Double Toxotion Agreemenis with Conodo, Denmork, lioly, Norwoy, ond

Sweden. This is becouse such Double Toxolion Agreements olreody prescribe for o minimum holding period shorter thon o 365-doy period. E.g. Double Toxolion

Agreemenl wilh Conodo provides for o 180-doy holding period.

However, for lhe resl of the Double Toxotion Agreements, the minimum holding period sholl opply "in ploce or in the obsence of " o minimum holding period

Our proposol

We ogree with the proposol to odopt orticle 8 ond the reservolions mode. However, we ore of lhe view thol Kenyo should withdrowol the reservoiion mode with

respecl to the ogreemenl with Conodo.

Jusllrlcolion loi our proposol

Conodo rotified lhe Convenlion on 0l December 2019 ond did nol moke o reservotion regording orlicle 8. Accordingly, Kenyo moking o reservolion would

effectively block lhe enlry into force of lhe provision whose overriding gool is to sfrengthen onti-obuse provisions.

Eowmons Submission on lhe Multilolerol Convenlion lo Prevenl Bose Erosion ond Profit Shifting
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Coptlol goins from ollenolion of shores or inleresls o, entilles derlving lheir volue principolly irom lmmovoble properly (oplionol orlicle)

Arlicle 9 ol the Mutlilolerol Convenlion lo Prevenl Bose Erosion ond Protil Shiltlng

The Convention proposes o provision in relotion to the imposition of copitol goins tox (CGT) on indirect ironsfers. Pursuont to the provisions, copiiol goins derived

by o resideni of o conlrociing stote (e.9. stote A) from the sole of shores moy be toxed in the other controcting jurisdiclion [e.9. stote B), if ot ony lime during the

yeor preceding ihe olienotion. lhe shores derive more thon 50% of their volue direclly or indirectly from immovoble property siluoled in thot other conlrocting

iurisdiction (stote B).

Proposol by Kenyo wilh respect lo orlicle 9 ol Mullllolerol Convenllon lo Prevenl Bose Erosion ond Profit Shifting

Kenyo proposed lo ogree lo the proposed provision on CGT

ou. proposol

We ogree with the proposol to odopl the proposed provision

Jusliflcollon lor our proposol

The proposed provision would ensure thoi the goins derived by o residenl of o conlrocting stote from the lronsfer of shores which derive their volue from immovoble

properly situoted in the other controcting stole ore only subject lo CGI if fhe immovoble properly lhreshold of fifly percenl (50%) is ochleved.

However, it is noieworlhy ihoi under lhe Income Tox Acl, o goin orising from on offshore tronsfer of shores is subject to tox in Kenyo if the shores derive 20% or more

their volue trom immovoble property situoted in Kenyo.

The provision in ihe Convenlion sets the threshold ot 50%. Therefore, the differeni lhresholds, in lhe Kenyon lncome Tox Act ond in lhe Convenlion moy see entities

thoi ore residents of slotes without o Double Toxotion Agreemenl with Kenyo prejudiced since lhey ore more likely to ochieve the 20% threshold thon il is for

enliiies resident in counlries thoi Kenyo hos o Double Toxolion Agreement with to ochieve the 50% lhreshold. We would propose thol for the lhreshold in the

Kenyon lncome Tox Aci to be roised to 50% to ensure conformily.

Eowmons t2



Anti-obuse rule lor permonenl esloblishmenls siluoled in third Jurlsdlctions (opllonol qrlicle)

Arllcle l0 ol the Muttilolerol Convenllon lo Prevenl Bose Erosion ond Proril Shltllng

Arlicle l0 contoins the onli-obuse rule for permonenl estoblishments situoted in third jurlsdictions. The orticle provides ihot lreoty benefits will be denied if on ilem

of income derived by o ireoty residenl ond ottributoble to o permonent esloblishment in o lhird jurisdiction. is exempl from iox in the residence slole ond ihe lox

in lhe permonenl esloblishment jurisdiclion is less thon 60% of lh'e tox thot would be imposed in the residence stote if the permonenl estoblishmenl were locoted

there.

The orticle mokes on exceplion for coses where lhe income is derived in conneciion to or incidentol to on octive lrode or business corried oul through the

permonent estoblishment, ond ollows discretionory relief to be requested when treoty benefits ore denied under this orlicle.

Proposol by Kenyo with ]especl lo odlcle '10 of Multlloterol Convenllon lo Prevenl Bose Eroslon ond Prollt Shlttlng

Kenyo proposed to ogree lo lhe proposed provision

Our proposol

We ogree wilh lhe proposol to odopl lhe proposed provision

Jusllflcollon ,or our proposol

Under lhis provision, treoly benefils will be denied where on enlily thot is o residenl of one jurisdiclion derives 'possive' income from lhe other jurisdiciion through

o permonenl estoblishmenl locoted in o third jurisdiction which is nol oppropriotely toxed.

Article I I provides for o "sovings clouse", thot is, o Porty's right lo tox its own residents

Proposol by Kenyo wilh respecl lo orllcle l l ot Mutllloterol Convenllon lo Prevenl Bose Eroslon ond Prollt Shllllng

Rlght of o iurlsdiclion lo lox lls own resldenls

Arllcle I I ol lhe MuHloterol Convenllon lo Prevenl Bose Erosion ond Prollt Shlnlng

r3Sowmons



The proyrsron respecis lhe pnncrple thol o tox lreoly will generolly not restncl o JUrisdrc|on's nghl lo lox rls own residenls

Kenyo proposed to ogree to the proposed provrsion

our propo3ol

We ogree wrth lhe proposol to odopl the proposed provisron

Jusllflcollon for our proposol

Bowmons Submission on lhe Multilolerql Convention lo Prevenl Eose Erosron ond Profil Shiffing
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Arlificlol ovoidonce ol permonenl estoblishmenl slolus lhrough commisslonnolre olrongemenls ond simllor slrolegies

Artlcle 12 ol the Mullllolerol Convenllon lo Prevenl Bose Eroslon ond Prollt Shltllng

Article l2(t) of the Convention broodens lhe concepl of o dependenl ogenl permonenl estoblishment lo include siluotions where o person is ocling in o

conlrocling jurisdiclion on beholf of on enterprise ond, in doing so, hobituolly concludes conlrocls, or hobituolly exercises lhe principol role leoding lo the

conclusion of conlrocts thol ore routinely concluded wilhoul moleriol modificolion by the enterprise.

Arlicle l2(2) of lhe Convenlion then restricls lhe concepl of on independent ogenl to exclude persons ocling exclusively or olmost exclusively on beholf of one

150%) of lhe inierest in ihe ogent.

Ploposol by Kenyo with respecl lo orllcle l2 ot Mulllloterol Convenllon to Prevenl Bose Eroslon ond Proflt Shltting

Kenyo proposed lo ogree lo the proposed provision

Our proposol

We ogree with the proposol to odopt ihe proposed provision

Juslillcolion lor our proposol

It is our view thol this proposed provision will be beneficiol in copturing more tronsoctions thol would olherwise not be coplured by our current permonenl

esloblishmenl provisions.

Bowmons Submission on lhe Multilolerol Convention to Prevenl Bose Erosion ond Profit Shifting
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Arlificiol ovoidonce of permonenl esloblishmenl slolus through splltting of conlrocls

Altlcle I4 ol lhe Mullllolerol Convenllon to Prevenl Bose Ero3lon ond Prollt Shittlng

The splitting-up of conlrocls is o polentiol strolegy for lhe ovoidonce of permonent esloblishment slotus lhrough obuse of the exception in orticle 5(3) of the OECD

Model Tox Convention, governing the situotions where building sifes, construction or instollolion projects moy conslituie o permonent esioblishmeni.

Ploposol by Kenyo wllh respecl lo orlicle 14 ol Mullllolerol Convenllon lo Prevenl Bose Eroslon ond Protil Shltling

Kenyo proposed lo odopl lhe provisaon

Our ploposol

We ogree wilh the proposol lo odopt lhe proposed provision

Jusllllcollon for our proposol

Mosl tox lreolies include rules lhof deem building or construclion projecis ihot exceed o specified period (for exomple six (61 months) lo constitule o permonent

esloblishmenl. Reloied enlities will be prevenled from ovoiding lhe opplicotion of lhe specified period by splitting building or conslruclion-reloted controcts inlo

severol ports.

Bowmons Submission on lhe Mullilolerol Convenlion lo Prevenl Bose Erosion ond Prolil Shifiing

Eowmon! l7



Dispule resolulion through mutuol ogreemenl procedure

Article l6 ol lhe Mullilolerol Convenllon lo Prevenl Bose Eroslon ond Prolit Shltling

Article I 6 {l) of the Multiloterol Convenlion lo Prevenl Bose Erosion ond Profit Shifting is thol where residenl of o conkocting jurisdiction is opprehensive thol the

oclions of one or bolh iurisdictions will result in ihe resident nol being toxed in occordonce with the provisions of the Double Toxotion Agreement, then inespective

of ony remedies lhol moy be provided by lhe domestic lows of those controcting jurisdictions, the resident moy presenl its cose to o compelent ouihorily of either

jurisdiction io initiote dispute resolution lhrough Muluol Agreement Procedure belween the competent outhorities of both jurisdiclions.

Article l6 (2) lhen provides thol lhe compelent oulhority sholl endeovour to resolve the cose by MAP wilh the competent outhorily of the other controcling

jurisdiction.

Proposol by Kenyo wilh respecl lo orllcle l6 o, Multlloterol Convenllon lo Prevenl Bose Eroslon ond Proflt Shlftlng

Kenyo proposed to reserve the right for the first senlence of orticle | 6 (l ) not to opply to its lisl of Double Toxotion Agreemenis on the bosis thot il intends to meel

lhe minimum stondord of improving dispule resolution, thol is, inespecliye of lhe remedies provided by lhe domeslic low of lhe conhocting jurisdicfions, o person

moy present ihe cose to o competeni oulhority of either jurisdiction.

Kenyo proposed nol to moke ony olher reservotions wilh respect to ony other porogrophs of orticle l6 including oriicle l6 (2) ond therefore the relevont

nolificotions required for such provisions. For exomple, Kenyo notifled thot its ogreemenf with Sweden does nol provide for the resolulion of o cose lhrough o

Mutuol A greemenl Procedure.

Our proposol

We og.ee wilh lhe proposol to odopt lhe proposed provision

Juslitlcollon for our proposol

The provisions will ensure ihe consistent ond proper implemeniotion of tox lreoiies, including the resoluiion of dispuies regording their interpreiotion or opplicotion

This will provide toxpoyers wiih o more effeclive tox ireoty-bosed dispute resolution procedure.

t8



The need for coresponding odluslmenls ol prollls lollowlng o lronsler pricing oudll

Article l7 ol the Mullilolerol Convenllon lo Prevenl Bose Eroslon ond Prolit Shlttlng

This provision provides lhot where o controcling jurisdiclion (e.9. counlry A) mokes o tronsfer pricing odjustment ond includes in the profits of its residenl entity lA

Co), profits thot hove olreody been loxed in the other controcting jurisdiction (e.9. country 8), lhen counlry B sholl moke on oppropriole odjustment to the omounl

of tox chorged by it on such profits. The provision provides lhot where necessory, lhe competent outhorities of both country A ond country B moy consult eoch

olher.

Proposol by Kenyo wilh respecl lo orllcle '17 o, Mulllloterol Convenllon lo Prevenl Bose Eroslon ond Prolit Shltting

Kenyo proposed lo odopl lhe provision. Once odopted, the provision sholl supersede similor provisions os contoined in ils list of Double Toxotion Agreements thot

it seeks lo hove covered by the Convenlion.

Our proposol

we ogree wilh the proposol lo odopl the proposed provision

Juslitlcollon for our proposol

Tronsfer pricing odjusfmenls con resull in double loxolion when one jurisdiction mokes on odjustment lo on entity's profits ond the other jurisdiciion does noi moke

o compensoting odjustment to the profits of the relevont reloled enlily.

A jurisdiction will be required lo moke o downword odjuslment to lhe profils of o residenl enlity, os o result of on upword odjuslmenl by lhe other jurisdiction to

ihe profih of on ossocioted entity which is o resident of thot other iurisdiction (provided bolh jurisdiclions ogree thol lhe upword odjustmenl is iustified).

Bo\.vmons Submission on lhe Mullilqlerol Convenlion lo Prevenl Bose Erosion ond Profil Shifting

t9



Mondotory binding orbilrotion where muluol ogreemenl procedure folls/remoins unrerolved

Altlcles lE-26 ol the Multllotcrol Convenllon lo ?revenl los. Eroslon ond ?rofll Shllllng

Toxpoyers wrll be oble lo refer unresolved issues onsing from Muluol Agreement Procedure lo rndependenl ond brndrng orbrlro|on rf lhey sotisfy vorious cnleno

lroposol by Kenyo wilh respecl lo orllcles lC-26 ol MultllolGrol Convenllon lo ?reyenl Boie Eloslon ond ?rofit Shllting

Kenyo hos opted for thrs provrsron nol to opply to rts Oouble Toxotron Agreemenls

our proposol

we do not ogree wrth lhrs proposol

Juslmcollon lor our proposol

The provrsrons ond lhe enhrely of Porl Vl seek lo oddress rssues thol hove oflsen rn the posl os o resull of long-drown-oul MAPs lhol do not result rn ony progress

been underloken lo the delnment of the loxpoyers. Kenyo should odopl Port Vl lo provrde for o mechonrsm lo oddress such rssues when they do onse

Bowmons Submrssion on the Mulliloterol Convenlion lo Prevent Bose Erosron ond Profil Shrtllng
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1 EEPS Owr$€w Kenya s Tar Treary NeMork

2A Febtuary 2024

BEPS Overview

,l..' 
,'

li:.r:j

Concerns of tax authorities and governments
worldwide over the ability of multinationals to create
"stateless" corporate profits that were not subject to

tax by any tax authority - coherence

Ensuring taxation of profits in the place where
economic activities generating the profits are

performed and where value is created - economic
substance

Ratilicarion ol Muliilaieral Conveniion 10 implement rax ksary rchied
Pvllc m€asures io preveni Base Erosion and Protit Shrtiing ("BEPS MLl")

Sliclly Conlidenlial

5



2 BEPS Overuiew Contents |,tl 
r'..Lr,.,r,r 

I 
Kenya s rax Treaty Network 

|e"CsCommenrs

As at February, 14S countries had signed up as members of the OECD/Gzo Inclusive
Framework on BEPS, (including Kenya)

Action 51

2 Action 6

J Action 13

4 Action 14

Counter harmful tax practices more effectively - substance
requirements for preferential lax regimes and exchange of
information on tax rulings with BEPS risks.

Prevent treaty abuse - Limitation of Benefit (LoB) and principal
purpose test.

3 tier TP documentation - CbCr, Master and Local File

Make dispute resolution mechanisms more effective through Mutual
Agreement Procedures (MAP)

Expanded transfer pricing requirements for
preferential tax regimes - Finance Act,
2017.

lntroduction of LoB provisions - Finance
4ct,2014.

lntroduction of 3 tier TP documentation -
Finance Act, 2022.

Need for clarity on the legal and
administrative framework for MAP in
Kenya within the domestic dispute
resolution framework.

6

9No. Actlon polnt llaln propooals Statur ln Kenya

Brc measu.es lo prevenl Ease Erosion and Protil Shitling ("BEPS Mtl")

Slric{y Conlidenlial





3 Kenya s Ta-x Trealy Netwo* BEPS Ov€rvi€w Kenvn s Tar lre.lv Nclwl![

,{
-€

I 15 DTAS in lorce - Zambia,
Denmark, Norway, Sweden,
UK, Germany, Canada,
France, U.A.E, lran,
Seychelles, Qatar, Korea,
lndia

6 DTAS signed but not in
force - EAC, China, llaly,
Netherlands, Mauritius and
Kuwail.

Counlries with signif icanf FDl
but no troalies signed - U.S
(11"/. FDI), Japan (3.0%
FDI), Switzerland (3.0'l" FDI)
and Auskalia (2.1ol" FDI).

T* -EF

0=

-,

np= ,b

Relificetion ol Muhilaleral Conveniion ro implernenl lal lreaty reletod
Arc moasures lo prevont Bas€ Ercsion snd Profil ShitlirE I'BEPS MLI')

SIrbUy Conlir€nii{rl

28Fe uary 2024
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Contents BEPS OveMew Ksnya's Tax Treaty N€lwork

PwC's Comments

Brief Description of MLI
Artlcle

Kenya's positlonML! Article Comment

Article 2: lnterpretation of
terms Notification of tax
treaties covered by MLI
convention

Notification of tax treaties
covered by MLI convention

Kenya has notified 17 DTAs:
Canada, Denmark, France,
Germany, lndia, lran, ltaly,
Korea, Mauritius, Norway,
Qatar, Seychelles, South Africa,
Sweden, United Arab Emirates,
United Kingdom, Zambia.

We note that Kenya has
included DTAs that are
signed but not ratified/in
force - ltaly and Mauritius.
ln this case other signed
DTAs that are not ratilied
should also be included in
the list of notifications these
include, China, EAC,
Kuwait and Netherlands.

Avoid having to re-negotiate
bilateral agreements that are
already signed and ensure it
meets the minimum BEPS
standards.

a

Balilicaton ol Munilateral Convontion to impl€fiEnt tax ireaty rolated
PwC I measures lo prevenl Bas6 Erosion and Protit Shifiing ('BEPS MLl")

Stricily Conlidenlial

28 February 2s24
to



conrents 
I 

BEPS Crverview 
I 

K6nyas rax T,eaty N6twork 
I 

r'w(t s t;i,mna,, r..

PwC's Comments

Brief Description of MLI
Article

MLI Artlcle Kenya's position Comment

Article 9: Capital Gains from
Alienation of Shares or
lnterests of Entities Deriving
their Value Principally from
lmmovable Properly

lntroduces additional criteria of
"365 days minimum holding
period" in case of gains arising
lrom alienation of shares or
other participation rights if such
shares or rights derive more
than 50% of their value from
immovable propefi situated in
the source jurisdiction.

Kenya has opted to apply
minimum holding period
threshold along with minimum
value derivation criterion of 50
percent. The said provision to
apply to CTA only if other CTA
partner has chosen to apply the
said provision.

Conllicting domestic v
DTA/MLl threshold.
Consider raising domestic
threshold lrom20/o to 50%

- international best
practice.

2A February 2024Ralilicaibn ol MultilaloralConvontion lo imptem€nt lar tre€ty retalod
AaC I moasuros lo prewnt Bas€ Erosion and ProJil Shjfting {'BEPS MLt")

Skiciy Conticlontial

11



Conr6nrs AEPS Overvbw Konya s Tax Treaiy Network

PwC's Comments

Brief Descrlptlon of MLI
Article

MLI Artlcle Kenya's position Comment

Article 16: Mutual Agreement
Procedure

Requires MAP request to be
made to either state or
implement a bilateral
notification or consultation
process.

Kenya has reserved its right for
not adopting the modified MLI
provisions on the basis that it
will meet the minimum standard
by allowing MAP access in the
resident state and implementing
bilateral notification or
consultation process.

Taxpayers must present their
request to the CA in their own
Residence State. This is the
only MAP aspect where Kenya
has deviated slightly from the
MAP standard, which would
have been to permit taxpayers
to present their cases to
Competent Authorities.

Need lor clarity on the legal
and administrative
framework for MAP in Kenya
within the domestic dispute
resolution lramework.

Ratilicalion ot Munilaloral Conwnion io impl€rn€ni rar l€aty relaled
PwC I measuros to provenl Bas€ Erosion and Prolii Shifting ('BEPS MLl")

Stracty Conlid€ntial

2A Febtrary 2024
't2
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Law Society of Kenya
I.AW SOCIETY OF XENYA

Jeremiah W. Ndombi
Clerk of the National Assembly
Departmental Committee on l'inance &
Economic Planning
l'.O. Box 4182-oo too
NAIROBI

tlvln$orr opp V.llcry An dc. Glbnt! R.o.d
P.O Box 72219.002@ N6lrobt. K.nyr
Drop!,lru Zon -lr+9 Ernb.Jry Houc 8u.m€nt
TeL +254 7O9 OATWo2O 19A3
Webdt : tr^r^rr. l{or. t
Endl: nk@lrk.o. k€

otrr R€f: t20

Your Ref: TBA

Dltq 266 February, 2024

Dear Sir,

RE: LAW SOCIETY OF KENYA SUBMTSSIONS ON THE MULTTT-ATERAL
CON\,'ENTION TO IMPLEMENT TAX TREATY.REI-ATED MEASURES TO
PRE}'ENT BASE EROSION AND PROFIT SHIFTING (MLI) TO THE
DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PI.ANNING

we ret'er to the above matter and your public notice inriting the public to submit their
comments on the draft national tax polic1..

Please see annexed to this letter a schedule setting out the LSK comments and proposals
relating to the MI-I.

should you require anl clarifications, please ilo not hesitate to contact the undersigned
throttgh t1,.r, rr. , ni :: ." .,. ..i . .

Yours

FLO W. MUTURI
SECRETARY/CEO

Eric Theuri (Prerident). Faith Odhiambo (Vice-pre5ident)
Chrysostom Akhaabi, Kabata Mwaura. Tom K'opere (General Memberrhip Reprerentativet

Cohen Amanya. Njoki Mboce. Ochieng Cor (Nairobi Reprerentative5)
Byron Menezes. Lindah Kiome. Michael Wabwile. Vincent 6ithaiga (Upcountry Reprerentativer)

Riziki Emukule (Coa5t Reprerentative)



The MLI is an instrument that seeks to modify covered Tax Agreements in order to implement
BEPS treaty-related measures. It prorides a coordinated approach to implementing BEps
measures in the crAs since the tr{LI includes a standardized framework for modifying existing
Agreements. It does this by being applied alongside existing bilateral tax treaties, modihing
their application in order to implement the tax trea[-relatcd nreasures_

LAW SOCIETY OF KENYA

Ij,W SOCIETY OF KENYA SUBMISSIONS ON THE MULTII-ATERAI,
CONI,'ENTION TO IMPLEMENT TAX TR-EATY.REI.ATED MEASURES TO
PREVENT BASE EROSION AND PROI.-IT SHII.-TING (MLI) TO THE
DEPARTMENTAI- COMMITTEE ON FINANCE AND NATTONAL PI-ANMNG

A. INTRODUSI'ION
In June zor7, representatives from approximatelv seventv tiu jurisdictions rvorldrvide signed
the Multilateral Convention to Implement Tax'l'reati' Related Measures to prevent Base
Erosion and Profit Shifting (BEPS) project, which had been introduced in zorz,. The
primary aim ofthe BEPS Project was to combat BEpS, defined by the Organization for
Economic Cooperation and Development (OECD) as tax avoidance strategies exploiting gaps
in tat regulations to shift profits to low-tax or no-ta\ locations, thereby preventing ,'double

non-taxation" scenarios where income is unta\ed in multiple jurisdictions,.

In response to the growing concern over base crosion and profit shifting (BEpS) by
multinational corporations (lvlNCs), the organisation for Economic co-operation and
Development (OECD) initiated the BEpS project. This project aimed to address harmful tax
practices that allowed NINCS to artificially transfer profits from high-tax jurisdictions to low-
tax ones, effectively reducing their overall ta\ liabiliB.. These practices not only deprived
Bovernments of crucial tax revenue but also created an uneven playing field for businesses
operating solely within a single jurisdiction.

It is interesting to note the formulation ofthe provisions in the MI.l, \r.hich can be divided into
four being: A prorision can be in place of; applied to; in the absence of; and in place of or in
the absence of. This allows for the possibility of the MLI to be applied concurrently to existing
bilateral t:r-r treaties.

Kenl'a intends to enforce this Conr.ention to apply to seventcen ( 17) Covered Ta-\ agreemcnts
it has with the tirlkrwing countries: - Canada, I)enmark, France, Germany, India, Iran, Italv,
Korea, Mauritius, Norwa!', Qatar, Sel.chelles, South Africa, Sweden, the UAE, the UK, and
'Latnbia.

' luultilateral cor'ention to Implenrent Tax Treat) Related Nleasures to prevent BEps, oECD,
rll ): . i\!..\. .,,..i,,,.q.:.r,. ii,:,i.,. multilateral-convention-to-intplement-tax-treatl.related_measures_

t(Fprevent-beps.htm
" Base Erosion and Profit Shifting, OECD, r rL;r:- ,,.,,..,,i , i. r i,,.,,-.
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# ISSUE OF CONCERN

Despite Kenya electing fcrr the
application of the simplified LOB
provision kr all its Covered Tax
Agreements, it is worth noting that
only 4 ofthe proposed r4 agreements
in placc contain this provision

LIKELYIMPASI

In summary, it could rcstrict access to
tax treaties for rcme companies, further
discouraging investment.

Implementing the Sirnplified LOB while
at thc same time otler contracting
parties to the Covered Tax Agreements
with Kcnya have opted for another
regime of prevenling treaty abuse, the
sirnplified LOts rnay not be included in
tax treaties signed by Kenya. Onlv the
Pln' will applv in this case .

RECOMMENDATION

As has been done hy choosing to be
exempted frotn article t6 (l) of the
convention, Kenya should turther
choose MLI MAP provisions
strategicallv.

B Mutual Ageement Procedure (MAP)

'l'he MLI contains provisions that
enshrine Mutual Ag,recn)ents
Procedures (MAP) between
Contracting,lurisdictions.
MAP is simpll' a g,overnment-to-
government process for cross border
tax dispute resolution where
compctent authorities endcavour to
amicably solve disputes falling within
the scope of DTA.
Once a taxpayer is ofthe opinion that
the activities ofonc orboth countries'
tax administration activities can
result in taxation being contrary ur'ith

The processes pose unnecessary
administrat ive hurdles to ur.hieve
compliance, that is not
commensuriltc to thc value
derived. Implementing and adhering,
to thc MLI's MAP provisions might
require additional resources and
expertise from tax authorities,
potentially increasing their workload
't'here is the threat of increased delays
in rcaching a mutual agrcement
which, while the MLI ainrs to prevent
abuse, there mitht be a risk of
taxpayeni using MAP procedures

Additionally, there is need to
amend High Court (Organization
and Adrninistration Act) Section rr
to include a specific'l-a-r Division
which will deal with matters only
arising lrom the 'l'ax Appeal
Tribunals as well irs any Tax
Legislation.

3
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# ISSUEOFCONCERN

Jurisdictions beforc an act can be

undertaken.

C Amendment of CTA Pmvisions

It is wolth noting that a Covered Tax
Agreement will be amended only if
both treaty partners share the samc
position on the provisions of the
MLI. The agreed changes to a

Covered Tax Agreement will enter
into effect after the treaty partner has
also ratified the MLI.
While this approach respects the
sovereign right of each country to
choose the MLI provisions they want
to apply to their existing treaties, it
may also del'eat the goal of a more
multilateral approach to tax treaty
reform
l'or example, Ken)'a intends to apply
the Sinrplified Limitation on Benefits
l'rovision while United Kingdom (a

contracting state) elected to apply the
PPI'procedure.
This would mean that the CtA
provision between the two states
cannot be amended, as both have
exercised their sovereign authority
but in differing capacitics.

LIKELY IMPA T

Slowing down progress :s reaching
consensus on MLI provisions can be
time-consuming and complex,
potentially slowing down the
implcmentation of desired tax treaty
refnrms.
It also increases the potential lirr
blocking as one country's disagreement
on a specific provision can prevent the
entire treaty from being amended, cven
if other provisions are uncontroversial.
Furthermore, Contracting Jurisdictions
can chot.rse t(.) adopt different MLI
provisions for different treaties, leading
to some treaties being more
comprehensively amended than others.

R.ECOMMENDATION

We recommend that even while
undertaking public participation,
the legislators should pprioritize
key provisions and focus on
achieving agreement on thc most
crucial and widely suppr-rrted Ml,l
provisions to expedite progress,
evcn if conrplete consensus is not
reached on all aspects.
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Mr. Samuel Njoroge,

Clerk of the National Assembly,

P.O. Box 41842-00100, NAIROBI.

Dear Sir,

RE: Clvlt soclETY SUBMISSIONS ON THE MUITII.ATERAT CONVENTION (MLII TO IMPTE MENT T TREATY RETATED

MEASURES TO PREVENT BASE EROSION AND PROFIT SHIFTING

This submission is made by the Okoa Uchumi Coalition in this joint memorandum to the National Assembly's Departmental
Committee on Finance and National Planning, herein attached to this correspondence.

Thank you for your
consideration.

Yours sincerely,

Okoa Uchumi Coalition
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MLI Article Current Position Recommendation Rationale for Recommendation

Article 2 Covered Tax Agreements include: Canada,

Denmark, France, Germany, lndia, lran,

Italy, Korea, Mauritius, Norway, Qatar,

Seychelles, South Africa, Sweden, UAE,

UK, Zambia

fhe designation of all of Kenya's

tax treaties as Covered Tax

Agreements (CTA) is a welcome

move.

Given that the MLI seeks to address BEPS issues

it is imperative that as many agreements as

possible are covered. lt should be noted

however that both bilateral treaty partners will

need to identify a treaty as a CTA in order for

treaties to be modified.

Article 3 Kenya has not made any reservations

under Article 3 para 5 of the MLI as such

Article 3 will apply.

This is a welcome move. lt
should however be noted that
the application of this Article will

be subject to the agreement of
corresponding tax treaty
pa rtne rs.

Article 3 implements recommendations

outlined in BEPS Action 2 (Neutralising the

Effects of Hybrid Mismatch Arrangements) and

BEPS Action 6 (Preventing the Granting of
Treaty Eenefits in lnappropriate

Circumstances). lt addresses the issue of a

mismatch in the tax treatment of hybrid

entities and avoids double taxation or double

non-taxation. lt is imperative that source

countries protect their tax base where entities
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are treated as taxable in one jurisdiction and

non-taxable in another.

Article 4 Kenya has not made any reservations

under Article 4(3Xb) through (d) of the

MLl. As such Article 4 will apply.

Ihe implementation of Article4

in all Kenyan treaties is a

welcome move. lt will however

depend on whether the other

contracting states make a

notification with respect of a
provision in the CTA.

Article 4 implements Recommendations

outlined in the BEPS Action 6 (Preventing the

Granting of Treaty Benefits in lnappropriate

Circumstances). lt deals with the (e-breaker

rules for dualresident entities and allows for
the determination of residency by mutual

agreement procedures. The adoption of this

Article prevents the manipulation of tie breaker

rules for tax avoidance.

TAXJIETICE
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rticle 5 Kenya has reserved the right for Article 5

o not apply to CTAS

It is recommended that this

Article is adopted.

Article 5 implements Recommendations

outlined in the BEPS Action 2 (Neutralising

the Effects of Hybrid Mismatch

Arrangements). Article 5 addresses double
non taxation that arises when a CTA exempts

foreign income from taxation in the
jurisdiction of residence where the other
corresponding treaty partner also does not
tax this income. lt proposes either:

Option A: the denial of an exemption and the
application of tax credit.

Option B: the denial of an exemption for
dividends treated as deductible in the payer
jurisdiction with the allowance of a tax credit
for any tax paid attributable to that income.

Option C: the use of the full credit method
based on Article 238 of the OECD Model Tax

Convention on all types of income that the
treaty allows the other country to tax.

TAX JUSTICE
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It is recommended that either of the options is

adopted with a strong preference for Option C.

cle 6 Kenya has not made any reservations

under Article 6(4)

lhe adoption of this Article is

welcome.

Article 6 implements Recommendations

outlined in the BEPS Action 6 (Preventing the
Granting of Treaty Benefits in lnappropriate
Circumstances). The preamble language that
reiterates the commitment to not creating
opportunities for treaty shopping through
the avoidance or evasion of tax is welcome.

This Article is a minimum standard that
cannot be opted out of.
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rticle 7 Kenya has opted to apply the Simplified

Limitation of Benefits Provision.

This is a welcome move. Article 7 implements Recommendations

outlined in the BEPS Action 6 (Preventing the
Granting of Treaty Benefits in lnappropriate
Circumstances). There are three activities for
Preventing treaty shopping and other
abusive arrangements. One is to use a

combination of a Limitation on Benefits
provision together with a Principal Purpose

test; the second is the use of a Principal

Purpose test alone; and the third is a

Limitation on Benefits rule with rules that
are aimed at curbing conduit financing

agreements.

The adoption of the Simplified Limitation on

Benefits rule is welcome.
rticle 8 Kenya has applied the rule on dividend

transfer transactions to all CTAS

This is a welcome move Article 8 implements Recommendations

outlined in the BEPS Action 6 (Preventing the
Granting of Treaty Benefits in lnappropriate
Circumstances). Treaties generally will
provide concessional rates on non-portfolio
dividends paid to non-residents. Taxpayers

can abuse these concessions by increasing

shareholdings just before dividends are paid

in order to obtain concessional tax rates.

This Article thus introduces anti-abuse rules

that require a minimum holding period (365

IAX JUSNCE
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days) before access to these concessional

rates.

The adoption of this anti-abuse Article is

welcome.

rticle 9 Kenya has opted to apply the anti- abuse

provisions taxation of capital gains from
the alienation of shares or interests of
land rich entities

This is a welcome move Article 9 implements Recommendations

outlined in the BEPS Action 6 (Preventing the
Granting of Treaty Benefits in lnappropriate
Circumstances). Tax treaties typically
preserve the source countries right to tax
capital gains attributable to real property in

their jurisdictions. Foreign entities avoid

taxation of capital gains by co contributing
other assets to a land rich entity so that is no
longer land rich. Article 9 introduces a (365

days) period for testing if an entity is land

rich and curbs this type of abuse. lt is thus
important to adopt these measures.
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rticle 10 Kenya has opted to adopt Article 10 of the

MLI by introducing an anti-abuse rule for
permanent establishments situated in

third jurisdictions.

This is a welcome move Article 10 implements Recommendations

outlined in the BEPS Action 6 (Preventing the
Granting of Treaty Benefits in lnappropriate
Circumstances). Ordinarily tax treaties limit
the amount of tax that can be imposed on

income derived from one treaty jurisdiction

by residents of the other treaty jurisdiction.

Permanent Establish ments can be

established in a third low-tax jurisdiction.

This creates an avenue for low or no tax on

income where income is considered to be

attributable to these low tax jurisdictions.

This anti-abuse rule denies treaty benefits

where income is attributable to permanent

establishments located in low tax countries if
the tax in the third jurisdiction is less than
60% of the tax that would be imposed by the
residence state. lt is advisable to adopt this
anti-abuse measure to protect the tax base.

IAX JUSTICE
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Article 11 Kenya has also not made any reservations

under Article 11 para 3 of the MLl. lt thus

preserves the right of a country to tax its

own residents.

This is a welcome move Article 11 implements Recommendations

outlined in the BEPS Action 6 (Preventing the
Granting of Treaty Benefits in lnappropriate
Circumstances). Some treaties limit a
countny's right to tax its own residents

where they are interpreted as contrary to
treaty provisions where they are deemed to
amount to treat override. Articlell contains

a saving clause that clarifies that treaties do

not restrict a country's right to tax its own

resident except with respect to certain treaty
provisions. lt is thus welcome for developing

countries to adopt this Article
Articlel2 Kenya has implemented Article 12 on the

Artificial Avoidance of PE status through

Commrssionaire Arrangements.

This is a welcome move Article 12 implements Recommendations

outlined in the BEPS Action 7 (Preventing the
Artificial Avoidance of Permanent

Establishment Status). The establishment of
a PE results in a taxable presence.

Companies can however interpose agency

arrangements to Artificially avoid creating a

PE in order to prevent host countries from
taxing those business profits.

Article12 will ensure that a PE will be

deemed to exist where an intermediary
habitually concludes contracts or plays a

principal role in concluding business
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contracts. As such, developing countries
should adopt this provision to protect its tax
base.

Article 13 Kenya has opted to apply Article 13 on

the Artificial avoidance of permanent

establishment status through the specific

activaty exemptions.

This is a welcome move. Article 13 implements Recommendations

outlined in the BEPS Action 7 (Preventing the
Artificial Avoidance of Permanent

Establishment Status). Given that PE status

can be avoided by fragmenting activities so

that they fall within the preparatory and

auxiliary activity exemption. This Article
provides the use of option A which inserts

the requirement that all the specific activity
exemptions must be of a preparatory or
auxiliary character or Option B which inserts

the requirement that some but not all the
specific activity exemptions must be of a
preparatory or auxiliary character. Kenya has

opted to adopt Option A, and this is

commendable as it allows it as a host stat to
decide that a fixed place of business for
auxiliary activities to be deemed to create a

PE.
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Article 14 Kenya has adopted Article 14(1) on the

splitting-up of Contracts

This is a welcome move. Article 14 implements Recommendations

outlined in the BEPS Action 7 (Preventing the
Artificial Avoidance of Permanent

Establishment Status). Most treaties deem a

PE to exist in the case of building or
construction projects that exceed a specified
(me period. The rule can be circumvented by

dividing contracts into several parts.

Article14 deals with this by deeming the
existence of a PE where connected activities
which are carried on by closely related
persons at the same site or on the same
project for a period exceeding 30 days. lt
aggregates the period to determine whether
a PE exists. This is an important anti-abuse
provision that should be adopted.

Article 15 Kenya's Position on Article 15 has not

been included in the memorandum

lnclude a provision on Article 15
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Article 16 Kenya has made reservations pursuant to
Article 16(5)(a) for the first sentence of
Articlel6(1) of the MLI not to apply to its

Covered Tax Agreements, on the basis

that it intends to meet the minimum

standard for improving dispute Resolution

under the OECD/G20 BEPS package by

ensuring that under all of its Covered Tax

Agreements, where a person considers

that the Actions of one or both of the

contracting jurisdictions result or will

result for that person in taxation not in

accordance with the provisions of the

Covered Tax Agreement, irrespective of
the remedies provided by the domestic

law of those contracting jurisdictions, that
person may present the case to the

competent authority of either contracting
jurisdiction.

Kenya has made a notification of an

existing provision of treaty in the tax

treaties with Canada, ltaly, the Seychelles,

and the United Arab Emirates pursuant to
Article 16(6)(b)(i) of the MLl. As a result,

This is a welcome move. Article 16 implements Recommendations

outlined in the BEPS Action 14 (Making

Dispute Resolution Mechanisms More
Effective. This Article aims to improve tax

treaty-based dispute Resolution so that tax

treaties can be resolved in a timely fashion.

It is thus a welcome move to adopt Articlel6
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the cases must be presented within 3

years from the first notification of the

Action resulting in taxation not in

accordance with the provisions of the

Covered Tax Agreement.

Kenya has made a notification of an

existing provision of the tax treaties of
Denmark, France, lndia, lran Korea,

Mauritius, Norway, Qatar, and South

Africa pursuant to Article 16(6XbXii) of
the MLl. As a result, these treaties retain

their (me limits as they are within a

specific (me period that is at least 3 years

from the first notification of the Action

resulting in taxation not in accordance

with the provisions of the Covered Tax

Agreement.

Kenya has made a notification pursuant

to Article re(6)(c)(i) of the MLr, that
Sweden and Zambia do not contain a

provision described in Article 16(4XbXi)

of the MLl. As a result, it includes the
requirement for the competent

authority to endeavour to resolve the

IAXJUSNCE
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case by mutual agreement with the
competent authority of the other
contracting jurisdiction, if the objection
to it appears to be justified and if it is not
itself able to arrive at a satisfactory

solution, with a view to avoid taxation
which is not in accordance with the
Covered Tax Agreement.

Kenya has made a notification
pursuant to Article 16(6XcXii) of the
MLl, that it considers that the tax
treaties with Canada, Denmark,

Germany, ltaly, Norway, Qatar,
Sweden, United Kingdom, and Zambia

do not contain a provision described in

Article 16(a)(b)(ii). As such, these

treaties will include a provision setting
out that any agreement reached shall

be implemented notwithstanding any

time limits in the domestic law of the
contracting jurisdictions.

Kenya has made a notification
pursuant to Article 16(6)(d)(i) of the
MLl, that it considers that the tax
treaty with Zambia and Sweden does

not contain a provision described in

IAX'UMCE
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Article 16(4XcXi). As such, this treaty is
modified by including the requirement
for the competent authorities of the
contracting jurisdictions to endeavour

to resolve by mutual agreement any

difficulties or doubts arising as to the
interpretation or application of the
Covered Tax Agreement.

Kenya has made a notification pursuant to
Article 16(6)(d)(ii) of the MLl, that it
considers that the tax treaties with

Sweden, the United Arab Emirates and

Zambia do not contain a provision

described in Article 16(4XcXii). As such,

they will include the requirement that

those countries consult together for the

elimination of double taxation in cases

not provided for in the Covered Tax

Agreement

TTXXN'IICE
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Article 17 Kenya has adopted Article 17 of the MLI

without reservation. As such, all Covered

fax Agreements require the tax

administration of a jurisdiction to make a

downward adjustment to the profits of a

resident enterprise, to reflect a

corresponding upward adjustment by the

tax administration of the other

iurisdiction to the profits of the other
party (the associated enterprise) involved

in the relevant transaction. This obligation

only applies, however, where the upward

adjustment reflects a true allocation of
profits between the two enterprises in

accordance with the arm's length

principle.

Ihis is a welcome move Article 17 implements Recommendations in

the BEPS Action 14 (Making Dispute

Resolution Mechanisms More Effective. The

adoption of ArticlelT is a welcome move as

it ensures that transfer pricing corresponding
adjustments prevent double taxation.
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Article 18 - 26 Kenya has chosen not to apply part V This is welcome Articles 18 to 26 implement binding MAP

arbitration, reflecting the commitment by

some countries to provide for this in their
bilateral tax treaties, as was noted in the
BEPS Action 14 (Making Dispute Resolution

Mechanisms More Effective Developing

countries lack the capacity to engage in

binding MAP arbitration and it is thus
advisable to apply part V
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PKF Taxation Services Limited
Kalamu House, Grevillea Grove, westlands
P O. Box 14077,00800
Nairobi, Kenya

+2u 20 4270000. +254 732144ooo
Email: pkftax@ke.pkfea.com

www.pHea.com

Our Ref: PKFTS/0tr lzOz4lMKM.lKC

The Clerk of the NationalAssembly of Kenya

Parliament Build ing, Parliament Road

Nairobi, Kenya 28 February 2024

Attention: Jeremiah W, Ndombi, MBS

Dear Sir,

Submissions for Memorandum on the Multilateral Convention to lmplement Tar Related

Measures to Prevent Base Erosion and Profit Shifting

We, PKF Taxation Services Limited ("PKFTS"), refer to the above subject matter and to the
invitation to make submissions on the Memorandum on the Multilateral Convention to
lmplement Tax Related Measures to Prevent Base Erosion and Profit Shifting ("MLl"). This is
pursuant to Article 118(1) of the Constitution of Kenya and Standing Order 127(3).

We herein attach our proposals and make our submissions in the subsequent sections of
this letter. We are available in case we are required to provide explanations on our
submissions.

Please do not hesitate to contact the undersigned through mmburuqu@ke.okfea.com or
ke kfea.com or Kevin Chege on kchege@ke.pkfea.comin case ofJames Mul

any q uerie

We thank

Yours faithfu
For: PKF Ta

ichael M
RegionalTax Partner
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0r!dors: M,ch.€l Mburutu. R,t.rh Mirrhandan,, Piyush 5h.h. O.rthan Sh.h, Charlet M!lonu,lame3 Muhh, 8.nard Ntunya

P(F Taxation S.rvicer Lrmrl.d ls a memb.r of PXF Global,tnc n€twork of m.mb.rnrme of PKF lnternatronalLrmitcd, each ofwhrh is. t.parat€ and
independ.nt l.tal€ntity and do€r not acc.pt.ny responsibilityor liabilityfo. th. action! or inactions of any individualm.mb.. or cor€spondcnt fims
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SUBMISSION OF MEMORANDUM ON THE MUITILATERAL CONVENTION TO IMPTEMENT TAX

RELATED MEASURES TO PREVENT BASE EROSION ANO PROFIT SHIFTING

Kenya signed the MultilateralConvention to lmplement Tax Related Measures to Prevent Base

Erosion and Profit Shifting (the "MLl" or the "Convention") on 28th November 2019. Subsequently,

the Cabinet of Kenya approved the ratification of the MLI on 21't March 2023. The MLI was then
tabled before the National Assembly on 7th November 2023 and thereafter referred to the
Departmental Committee on Finance and National Planning for Consideration.

The MLI framework enables countries to swiftly modify their bilateral tax treaties to implement
measures to develop measures developed during the Base Erosion and Profit Shifting (BEPS) project

These BEPS measures are aimed at counterinB tax planning strategies that exploit gaps and

mismatches in tax rules to artificially shift profits to low or no-tax locations, where there is little or
no economic activity, resulting in little or no overall corporate tax being paid.

To this end, we, PKF Taxation Services Limited ("PKFTS" "we") would like to humbly submit our
submissions as per below.

1 overall remarks PKFTS welcomes the adoption of the MLI by Kenya. The adoption
has been long overdue. The MLI will provide an avenue for Kenya

to modify its existing network of bilateral treaties, also called
Double Tax Avoidance Agreements ("DTAAS"). This modification is

quintessential as it will enable Kenya implement measures

developed in the course of the Base Erosion and Profit ShiftinB
(BEPS) project by the Organization for Economic Cooperation and

Development (OECD) in its current DTAA network, to seal

loopholes for tax avoidance.

Many of Kenya's DTAAS with other countries were neSotiated a

long ago when the digital economy, the digital technology and the

Blobal economy were still in their nascent stages and when
businesses had not become innovative enough to exploit
mismatches in tax rules.

Therefore, the MLI provides for an opportune moment for Kenya

to modify its network of existing DTAAS and seal loopholes that
may be exploited to evade taxes.

We also note that Kenya's DTAA network has remained limited
and not reflective of Kenya's major tradinB partners. we hope that
this also provides an avenue for negotiation and ratification of
more DTAAS between Kenya and its major trading partners.

No. Proposed Amendment Rationale of the Proposed Amendment

Page 2 of 6
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2 Article 2

Kenya should consider
including into the list of
DTAAS to be covered by
the Convention
agreements that have

been signed but not yet
entered into force.

The MLI modifies only agreements that have been identified in a
notification to the Depositary by each party to the Convention. ln

this way, the notification identifies an agreement together with
any instruments that have amended the agreement, alonB with
any accompanying instruments that modify the application of the
agreement. This approach provides flexibility on the existing

agreements to be covered and at the same time ensuring a

maximum number of possible agreements to be covered. lt is
against this that Kenya has listed all the DTAAS currently in force
and the Kenya- Mauritius DTAA, which is not yet in force, as the
agreements to be covered by the MLl.

Further, it is possible for a Party to include in the list of DTAAS to
be modified by the MLI those DTAAS that have been signed but
not yet entered into force.

Based on the above, we propose that Kenya should include in its
list of covered DTAAS all the other DTAAS that have been si8ned
but not yet entered into force. lt is noteworthy that Kenya has a

number of DTAAs that have currently been signed but not yet
entered into force including DTAAs between Kenya and Mauritius,
the Netherlands, Kuwait, ltaly, China and the East Africa
Community.

The inclusion of the above DTAAS in the list of DTAAS to be

covered by the MLI will provide for their expeditious modification
in line with the BEPS project measures and ensure that the DTAAS

are in line with the MLI by the time they are entered into force.
We further note that the DTAAS that have been signed but not yet
in force have been included for consideration in the subsequent
Articles and it would therefore be prudent to have them included
under Article 2.

3 Article 4

Kenya should consider
adoptinB the provisions

for the determination of
the tax residency of a

person other than an

individual that have been
provided under
Paragraph L of Article 4
of the MLl, modified with
the reservation under
paragraph 3(e) of Article
4 0f the MLl.

The issue of determination of the tax residence of a person, other
than an individual, that is tax resident of more than one
contracting jurisdiction has been contentious and subject to many
litigations. This is because the determination of the residency of
persons other than individuals is based on the determining where
the management and control of the person is exercised. This

determination is a factualexercise that takes into consideration
various factors such as where the meetings of the person's

directors or equivalent body are held, where senior executives
carry on their activities, where senior day to day management of
the person is carried on, where the person's headquarters are
located, where accounting records are kept among others.

Further, in a sin8le Double Tax Agreement, it would be important
to have a tie-breaker rule with respect to the residence of persons

Page 3 of 6
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other than individuals who may be tax resident in two
jurisdictions.

We are of the opinion that the current DTAAS do not address the
concept of the tax residency of persons other than individuals
exhaustively. This is because Article 4(3) of Kenya's DTAAS with
other countries only mentions that where a person other than an

individual who is tax resident in both contracting states, that
person shall be deemed to be tax resident in of the state in which

its place of effective management is situated. This Article does not,
however, provide details on how the place of effective
management is determined or provide for a tie-breaker rule in the
event a person other than an individual is deemed tax resident in

two contracting states.

We propose the adoption of Paragraph 1of Article 4 to determine
the tax residency of a person other than an individual who is tax

resident in two contracting states. Paragraph 1 should however be

modified with the reservation provided for under Paragraph 3(e)

of Article 4. This modification provides for replacement of the last

sentence of Article 4(1) with the following text Therefore, the
adopted Paragraph 4(1) of Article 4 should read as:

"Where by reason of the provisions ol porogtoph 1 o person other
thon on individuol is o resident of both Controcting Stotes, the
competent authorities of the Controcting States sholl endeovour to
determine by mutuol ogreement the Controcting Stote of which

such person sholl be deemed to be o resident for the purposes of
the Convention, hoving regord to its ploce of effective
management, the ploce where it is incorporoted or otherwise
constituted ond ony other relevont foctors. ln the obsence ol such

on dqreement, such person sholl not be entitled to any reliel or
exemption lrom tax provided by the Covered Tax Agreement"

The effect of this modification is that it will ensure competent
authorities of the co ntracting .iu risd iction s will not be permitted to
agree to grant any relief or exemption from tax provided by the
Covered Tax Agreement unless they are able to agree on the
Contracting Jurisdiction of which the person described in

paragraph shall be deemed to be a resident for the purposes of
the Covered Tax Agreement.

4 Article 9

Kenya should consider
adoptinB Article 9(4) on
all existing DTAAS

Article 9 of the MLI provides guidance on how to deal with Capital

Gains from alienation of shares or interests of entities deriving
their value principally from immovable property. As a prerequisite,

the article provides for (i) introduction of a testing period to
determine whether the condition on the value threshold is met
and (ii) to expand the scope of interests covered to include

Page 4 of 5



l3prr
interests comparable to shares such as interests in partnerships or
trust.

PKFTS proposes the adoption of Article 9(4) in its entirety as

provided below:

"For purposes of o Covercd Tox Agreement, gdins derived by o
resident of o Controcting Jurisdiction from the dlienation ol shores

or comporoble interests, such os interests in o portnership or trust,
moy be toxed in the other controcting Jurisdiction if, at ony time
during the 365 doys preceding the alienotion, these shotes or
comporoble interests derived more thon 50 percent of their volue

directly or indirectly from immovoble propeny teol property)

situoted in thot other controcting jurisdiction."

We note that Kenya has adopted to apply Article 9(4) of the MLl.
Pursuant to Article 9(8) of the MLl, Kenya has however considered

the DTAAS between Kenya and Canada, France, Germany, lndia,

lran, ltaly and Korea to contain provisions to deal capital gains

from alienation of sha res.

We propose that Article 9(4) should apply to all existing DTAAS.

This is because the above mentioned DTAAS do not meet all the
conditions provided by Article 9(4). For instance, Article 13(1)(b) of
Kenya-France DTAA provides as follows:

"Goins from the olienotion of shdres or other rights in o company,

o trust or o comporoble institution, the ossets or propeny of which

consists more thon 50% of their value of or derive more thon 50%

of their volue, directly or indirectly through the imposition of one or
more componies, trusts or comporoble institutions, from
immovoble property reJerred to in Article 6 ond situoted in o
controcting state or of rights connected with such immovoble
property moy be taxed in thot stote..."

The above Article 14(4) is deficient to the extent that it does not
provide for a testing period e.g. 365 days preceding the alienation.
This deficiency is common across all the aforementioned DTAAS.

The adoption of Article 9(4) in all the DTAAS Kenya has signed with
other jurisdictions will ensure that capital gains from the alienation
of shares are taxed in the right jurisdiction.

5 Article 23(51

Kenya should consider
adopting Article 23(5) in
relation to providing
guidance on the
a rbitration process

Article 23 provides the default rules with respect to the type of
arbitration process that should apply for the purposes of
arbitration proceedings. The Article also permits competent
authorities of the contracting states to mutually agree on the
different rules to apply in a particular case. lt is imperative to note
that disputes within the context of DTAAs should be resolved

through arbitration.
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To this end, we propose for the adoption of Article 23(5) in

relation to the arbitration process to be adopted in case of
disputes. Article 23(5) provides that competent authorities, prior

to the start of the arbitration proceedings, shall ensure that each

taxpayer involved in the case and their advisors agree in writinS
not to disclose any information received during the course of the
of the arbitration proceedings ftom either competent authority or
from the arbitration panel. A material breach of the agreement
would result in the termination of the mutual atreement
procedure and the arbitration proceedings.

The adoption ofthe above Article will ensure that the
confidentiallty of the arbiration discussions as provide for in the
Mutual Atreement Procedure.

.EI'IDS
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28 February 2024

The Clerk of the Natlonal Assembly,
The Natlonal Assembly,
Maln Parllament Bulldlngs,
P. O. Box 41842-00100,
Nalrobl, Kenya,

Emall: g n alQpar Iia rn e n t.gq. k e

Dear Slrs,

Commentary on Kenya's Proposed Ratlflcatlon of Multllateral Conventlon to lmplement Tax Treaty
Measures to Prevent Base Eroslon & Proflt Shlftlng

We refer to the above subJect matter and the publlc notice publlshed by the National Assembly on 8 July 2023
requestlng for comments from the public ln respect to the ratlf ication of the Multllateral Conventlon to lmplement
Tax Treaty Related Measures to Prevent Base Eroslon and Profit Shlfting

We, RSM (Eastern Africa) Consulting Limlted, are pleased to submit our proposals below for your conslderatlon.
We remain available to provlde any clariflcatlons or respond to any querles ln respect of our submlsslons.

We thank you for the opportunity to partlcipate ln thls undertaklng.

Yours falthfully,

For: RSM (Eastern Afrlca) Limlted

Jllna Shah
Tax Dlrector

,
THE POWER OF BEING UNDERSTOOD
AUDIT iAX CONSULTING
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Article Reference Proposal Justification

2 lnterpretation of terms Remove item 7 (ltaly) and 9 (Mauritius) from the list of
agreements that the Convention applies to

Or

Add all agreements that have been signed but are not in
for ce:

Country Date Signed

Article 2 (1) (a) (i) of the MLI provides:

"(a) The term Covered Tax Agreement" means an agreement
for the avoldance of double taxation with respect to taxes on
income (whether or not other taxes are also covered):

i) that ls ln force between two or more: .........."

Thls provides, in mandatory terms, that an agreement needs
to be in force, in order for the Convention to apply.

Therefore, the agreements with ltaly and Mauritius need to be
excluded, given that they are not in force.

Alternative to the above, all agreements that have been

signed, but are not yet in force, should be included as Covered

Tax Agreements.

These agreements have been negotiated and assigned;

theref ore, there may be limited opportunities to modif y or re-
negotiate these agreements. Including them within the ambit

of the MLI willensure that the agreements will comply with the
Convention, should they come into force.

Under the proposed List of Reservation and Notification, only

two (2) out of the six (6) agreements that Kenya has signed

but are not yet in force have been included. No reason or
justification is provided to exclude the other four agreements.

The provisions of Article 5(2) to 5(6) appear ln all exlsting
treaties that Kenya has, as summarised in the table aside.
Therefore, the reservation contradicts existing agreements,
creating lacunae.

China

EAC

Italy

Kuwait

Mauritius

Netherlands

21/09/2017

30 /11/ 2010

03/03/2016

12 /11/ 2013

16/10/2019

22/O7 /2015

5 Application of methods
for the elimlnation of
double taxation

Pursuant to Article 5(10) of the Convention, Kenya

considers that its Covered Tax Agreements contain the
provlslons described in Article 5, Paragraphs 2, 3, 4, 5 and
6.

l', r. ( l,,l ll
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Canada

Oenmark

France

Germany

lndla

lran

Italy

Korea

Maurltlus

Norway

Qatar
Seychelles

South Africa

Sweden

UAE

UK

Zambla

Pursuant to Article 13(7) of the Convention, Kenya should

choose to apply option B under Article 13 (1) and not
Option A.

Pursuant to Article 13(7), the proposed List of
Reservation and Notification should include a list of
Covered Tax Agreements which contain a provision

described in paragraph (a) of paragraph 5, as well as the
article and paragraph number of each such provision.

Agreement Article in agreement

Kenya should not reserve the rlght for Article 5 not to apply
wlth respect to all of lts Covered Tax Agreement. The prlnclpal
objective of a Double Taxatlon Agreement, ls to llmit
lnstances of double taxatlon on lncomes.

The provisions of Artlcle 5(2) to 5(6) are critical ln creating
certalnty and transparency and limit instances of double
taxation or double non-taxatlon. Addltionally, the provlslons
wlll prevent cases of over claiming tax reliefs.

Option B allows f or flexibility in the agreements by adopting
the following provision which is not available in Option A.

",,.,,, except to the extent that the relevant provisions of the
Covered Tax Agreements provides explicitly that a specific
activity shall be deemed not to constitute a permanent

establishment provided that the activity is of a preparatory or
auxiliary characten

For example, consider Article 5 (3) of the Kenya-UK
agreement.

ent Artide ln ent

14 (1) and 14 (2)

zs (z) (a), 2s (2) (b) and 2s (3)

22 (2) (b)

23 (1) and 23 (2) (a)

25

23 (1), 23 (2) (a) and 23 (2) (b)

23 (1)

23 (1) and 23 (2)

te (2) (a) and te (2) (b)

zs (u ) (a), 2s (2) (b) and 25 (3)

23

23 (1)

23 (a) and 23 (b)

22 (2) and 22 (3)

24

26 (1) (b) and 26 (3) (b)

16 (2) and 16 (3)

13 Artificial avoidance of
permanent

establishment status
through the specific
activity exemptions

Pr1;r 4 uf 8

Canada Article 5(3)



RSM (Eastern Afrlca) consultlng Ltd
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RSM

Pursuant to Artlcle t:(6Xt), fenya should reserve the
right for paragraph (2) not to apply to tts Covered Tax

Agreement that expllcltly state that a llst of speclflc
actlvltles shall be deemed to constitute a permanent

establlshment only lf each of the actlvltles ls of a

preparatory or auxlllary dEracter,

Denmark Artlcle 5(3)

France Artlde 5(4)

Artlcle 5(3)

lndla Artlcle 5(3)

lran Artlcle 5(4)

Artlcle 5(4)

Artlcle s(4)

Arttcte 5(3)

UAE Artlcle 5(4)

UK Artlde s(3)
Zambla Artlcle 3(3)

s

Ger

rticle 5(4)

chelles

I nrttcte S(s)

Artlcle 5(4)

Korea

r4tcls!€)
Article 5(4)

South 4qlca _

Sweden

It!!L

Maurltlus

!{o-r,ryry
Qatar

ln addltion, Artlcle 13(3Xc) under Option B matches the
expanded deflnltlon of permanent establlshment lntroduced
by the Flnance Act, 2021. Under thls, some actlvltles are

excluded from the amblt of permanent establlshment only to
the extent they are of a preparatory or auxlllary character.

Therefore, optlon B ls more consistent wlth Kenya's local tax
leglslatlon as well some of the Double Tax Treaties Kenya has

slgned.
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lr-

Irerm*k 27
South Afrlca 25
kil 25
Germany 25
Zilira u

24Maurltlus

@r 24
lndla 2?

Fr Ge 24
Korea 25
lrloruray 27

RSI'T
-l

71 Corresponding
Adjustments

Resqvatlon:

Pursuant to Artlcle tO (5) (a) of the Conventlon, Kenya
reserves ttle rlght for the flrst statement of Artlcle 16 (1)

not to apply to the Covered Tax Agreern€nts wlth the
followhg countrles:

. ltaly;
o UAE;
. Canadai
. Seydrelles;
o UK;and
o Sweden

On the basls...

Reservation

Pursuant to Article 17(3Xa) of the Convention, Kenya

reserves the right for the entirety of this Article 17 not to
apply to the following Covered Tax Agreements that
already contain a provision described in paragraph 2,

The reservatlon should only apply to lnstances where the
Provlslon of Artlcle 16 (1) to 16(3) dffer from provlslons of the
exlstlng agreem€nts whldr lnclude:

. ltaly;
o UAE;
. Canada;
. Seychelles;
o UK;and
o Sweden

For these agreements, Kenya should lnvoke the proposed

reservatlon.

Ten(10) of Kenya's Covered Tax Agreements as listed in page

21 of the Proposed List of Reservation and Notification contain

the provision described in Article 17 (1) and i7(2) of the
Convention. Consequently, Kenya should reserves the right
for the entirety of this Article 17 not to apply to these DTA5

given the fact that the DTA are self-sufficient in respect to the
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Canada

France

lran

Korea

Mauritius

Qatar

Seychelles

South Africa

United Arabs Emirates

Artlcle 9(2)

Article 9(2)

Article 9(2)

Articte 9(2)

Article 9(2)

Article 9(2)

Article 9(2)

Article 9(2)

Articte 10(2)

Other Contractlng Provlsion
Jurlsdiction

provision of Article 17 (that ls, fully incorporates the provisions

of Article 17).

However, seven (7) of Kenya's Covered Tax Agreements as

listed in page 21 of the Proposed List of Reservation and

Notification do not contain the provislon described in Article 17

(1) and 17(2) of the Convention. For purposes of these
Agreements, Kenya should adopt the provisions of Article
17(1) and 17(2) of the Convention. Adopting Article 17 willbring
about consistency and clarity in instances where
corresponding adjustments are required.

Correspondint adjustments are vital in ensurlng that the main

objective of bilateral tax agreements, which ls to prevent the
double taxation of income. The provisions on corresponding
adjustments are critical in enhancing tax certainty and

investor confidence in Kenya's internationaltax framework.

Kenya chooses to adopt Artlcle 17 (1) for the following
Covered Tax Agreements which do not contain the
provlsions descrlbed ln Article 17(2).

/ Denmark;
/ Sweden:
/ Germany;
/ ltalyi
/ Zambia;

I / ux, tno
i / Norway.
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