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identifies the gaps and challenges with these instruments of governance. lt further
outlines recommendations for harmonization and alignment which will inform the
success of counties in implementing devolution and will ensure the achievement of
the collective aspirations of Kenyans, given the critical role of devolution in our current
dispensation. The publication of this Report is a culmination of a highly participatory
and consultative process in line with the constitutional requirements of public and

stakeholder participation and engagement.

Through this Report, the Commission and CoC will spearhead and undertake the
proposed policy and legislative reforms in partnership with the relevant sector
Ministries, Departments and Agencies (MDAs). The successful implementation of the
Report therefore calls for a coherent and cross-sectoral approach and a coordinated
response across all levels of government, private sector and other non-state actors.
Towards this end, all MDAs at both levels of government are expected to work closely

together to make the proposed recommendations a reality. Finally, in publishing this
Report, the Commission and CoC reafFrm their unwavering commitment and support
to ensure conformity with the Constitution and respect for devolution.

I would like to thank all those who contributed to the development of the Report and

subsequent finalization in one way or the other.

Thank you very much.

AlraSe N5'an5'c-

Chairman KLRC
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Foreword by Chairman,
Council of Governors

t n the year 2010, Kenya promulgated a new Constitution which introduced a two

I tier system of governance: the National Government and forty-seven (47) County

I Governments. The Fourth Schedule of the Constitution assigns thirty-five (35)

functions to the National Covernment under part one (t) and fourteen (t4) functions

to County 6overnments under part two (z). Devolved functions primarily focus on

service delivery to the citizens. County Governments have been bestowed with both

legislative and executive authority to facilitate the performance of their functions and

exercise of their powers.

It is however worth noting that despite the strides made in the country with respect

to the devolved system of governance, existing and in force are still National laws

that were enacted before the promulgation of the Constitution. Some of these laws

undermine devolution by dint of the structures they had created and the powers

they had conferred on various institutions, thereby impending devolution's full

implementation. On this premise, CoG and KLRC initiated the legal and policy audit

aimed at scrutinizing National and County policies and laws with a view to establishing

their alignment to the Constitution, specifically the devolved system of governance.

The study reveals that there are a myriad of National laws and policies that are not

in tandem with the Constitution. Some of the key recommendations highlighted in

the report are that some National laws need to be repealed while others require

amendments in order to ensure conformity with the Constitution, For stakeholders

to improve the policy and legislative environment that devolution operates in, they

should read the report and collaborate in its implementation. This will ensure that

both the National and County laws and policies conform to the letter and spirit of the

Constitution, eventually leading to improved service delivery to the people of Kenya.

Thank youl

{+.e {+o',,^ FCPA W"flidfz A""beba. oytr^ntlc" E4+ CE)

Chairman, Council of Governors
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Foreword by the
Attorney General

fhis Report is the product of a study commissioned by the Council of Governors

I (CoC) and the Kenya Law Reform Commission (KLRC) across seven sectors,
I the key objectives of which were to audit the county government policies

and legislation with the view of analysing their compliance with the Constitution, to
audit all the national policy and legislation with a view of ascertaining the extent to
which they conform to the devolved system of governance and to identify gaps and

challenges and make recommendations for harmonization and alignment.

The sectors prioritized were Agriculture, Health, Natural Resource Management, Land

and Physical Planning, Urban Development, Trade and lnvestment and Public Finance

Management.

At this point in time, and while Kenya is still in transition from the old constitutional
order to the new constitutional dispensation, it is clear from the Report that there
are significant challenges around the extent of compliance with the laid down
constitutional, legal and policy frameworks with respect to governance at both levels

of government that need to be addressed. The Report provides the general trends
that need to be tackled in the quest for compliance with the constitutionalframework.
Some of the notable findings include ambiguities in legislation, persistence of the
old order in terms of laws, policies and practices across all sectors under review,

inadequate consultation and cooperation between the two levels of government
that can support and facilitate holistic development of laws and policies and a dearth
of capacity to facilitate effective development of laws and policies that are clear,

coherent, comprehensive and compliant with applicable constitutional provisions,

The Report has been enriched by the generous, earnest and thoughtful insights

by sector experts through a peer review process. Further, the involvement of the
stakeholders in reviewing the initial reports provided invaluable input in exploring
together the serious topics that surround our common governance goal in addition
to extensive discussion with the national and county government officials, civil

society organizations, and representatives of the community-based organizations and

networks that deal with sectoral governance issues.
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As stated above, I wish to reiterate that this Report presents a comprehensive audit
of the national and county legislation and policy approach and reveals the gaps and

challenges that need immediate attention in the process of developing sufficient and
responsive laws and policies that will actualize the devolved system of governance

and the country's economic blue print, Vision zo3o.

I wish to take this opportunity to sincerely thank the members of the team for their
meritorious and sincere effort in writing this enlightening Report. My heartfelt
gratitude also goes to the stakeholders and sector experts for their tireless efforts and

enriching contribution and co-operation which led to the successful completion of the
Report.

P kil^n)-.6. kartt*t
Attorney-General
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Foreword By

Chairperson, Kenya Law
Reform Commission

l\ evolution is one of the hallmarks of the Constitution of Kenya, zoto. Devolution

I I has not only improved the economic and social welfare of people in many

)J places, (some of which were traditionally marginalised), but has, to a great

extent, increased the democratic space in our country, since the people are now part

of the decision-making processes. As a country, we have indeed overcome several

challenges and milestones in a bid to make the devolution dream a reality.

The Kenya Law Reform Commission (KLRC) is established by the Kenya Law Reform

Commission Act, No. 19 of zor3 and is mandated to keep under review all the law and

recommend its reform by undertaking research and comparative studies relating to law

reform as well as related legislative impact assessments. The Commission also provides

advice, technical assistance and information to the national and county governments

with regard to the reform or amendment of any branch of law. The execution of this

mandate includes undertaking a detailed audit of all the existing pieces of legislation,

policies and administrative procedures and harmonizing them with the Constitution.

The Council of Governors (CoG) conducted a baseline survey which revealed that most

of the laws in respect of key devolved functions were largely not compliant with the

Constitution of Kenya, and key devolution Articles including Articles 13,174 and the

Fourth Schedule to the Constitution which demarcates the functions to be undertaken

by the national and county governments. As a consequence of the survey findings,

the Commission in partnership with COG undertook an audit of the national and

county policies and law across seven devolved sectors. The purpose of the audit was

to analyse national and county policies and legislation to determine their compliance

with the Constitution with particular reference to devolution'

The Audit Report is one among the initiatives that we hope will help policymakers

and relevant institutions in their efforts to entrench devolution. The Report focuses

on seven devolved sectors namely: Health, Public Finance Management, Agriculture,

Trade and lnvestments, Land and Physical Planning, Urban Development and Natural

Resource Management as provided in the Fourth Schedule to the Constitution.

The Report documents the findings of the audit process in the identified seven

sectors. lt provides an analysis of the national and county policies and legislation and
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frameworks. They worked tirelessly with the technical committee to constantly revise,

edit and improve the contents of this publication. lt is through this effort that we have

this comprehensive Report.

Finally, we are indebted to the people of Kenya for according us the opportunity to

serve and being the reason we continue to evaluate ourselves as a Country.

Thank you!

AS. )u-cydrl,z, AoSe*',.L, l'^Bt W)*st-Darl* l..{Bt

CEO, Council of Governors CEO/Secretary, KLRC
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Council of County Governors

The Council of Governors (CoC) is a non-partisan organisation established under
Section t9 of the lntergovernmental Relations Act (IGRA zotz). The Council of
Governors comprises of the Covernors of the forty-seven Counties. Main functions
are the promotion of visionary leadership; sharing of best practices and; offer a

collective voice on policy issues; promote inter-county consultations; encourage
and initiate information sharing on the performance of county governments with
regard to the execution of their functions; collective consultation on matters of
interest to county governments.

coG provides a mechanism for consultation amongst county governments, share
information on performance of the counties in execution of their functions,
facilitate capacity building for Governors, and consider reports from other
intergovernmental forums on national and county interests amongst other
functions. The vision of the council of Governors is to have prosperous and
democratic counties delivering services to every Kenyan.

Kenya Law Reform Commission

The Kenya Law Reform Commission (the Commission) is established by the Kenya
Law Reform commission Act, No. tg of zot3 (the Act). presidential assent was
given on t4 January zor3 and the Act came into force on 25th January zor3. The
Commission has a statutory and ongoing role of reviewing all the law of Kenya to
ensure that it is modernized, relevant and harmonized with the Constitution of
Kenya. Following the promulgation of the Constitution in 2o1o, the Commission
has an additional mandate of preparing new legislation to give effect to the
constitution. The third mandate is found in the county Governments Act, No. 17

of zotz which requires the Commission to assist the county governments in the
development of their laws. This is also a requirement found in the Act.

The Act grants the commission a body corporate status and the necessary
autonomy to enable it discharge its mandate as envisaged under the Act. The
commission is wholly funded by the Government but welcomes support from its
partners.

Before the enactment of the Act, the commission operated as a Department
within the OfHce of the Attorney-General before being moved administratively
to the Ministry of Justice, National Cohesion and Constitutional Affairs in zoo3.
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HEALTH SECTOR

-Fh" devolved system of government substantially altered the

I structures and institutional arrangements for the provision

I of health services in the country. The Fourth Schedule, which
allocates responsibilities between the two levels of government,
vested the county governments with a core role of providing basic

health services while national health policies, standard setting,
technical support for capacity needs and national level health services

(referred to as national health referral services) were retained at the
national level. Prior to 201o, the local authorities played a dismal role in
public health services with only 3 to 4larger municipalities (out of the
t75 former Iocal authorities) offering some basic health services.

More importantly, the Constitution recognised, for the first time in

Kenya's constitutional history, the fundamental right to health. Article

43(t) provides that "every person has a right to the highest attainable
standard of health, which includes the right to health care services,

including reproductive health care". Along with the right to health,

the Constitution provides for the right to accessible and adequate
housing, clean and safe water, and social security, among other social

and economic rights. All of these rights support the broad realisation of
the right to health.

The recognition of the right to health translates the provision of
those rights to a duty of the national government and the county
governments levels, in accordance with the framework that is set

out under the Fourth Schedule to the Constitution and the relevant
Transitional Authority gazette notice that unbundles the functions in
the Fourth schedule. Furthermore, even before the promulgation of
the Constitution, the Country had committed itself to various regional

and international human rights instruments that required state parties

to implement and facilitate the realisation of the right to health. Article
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z(6) of the Constitution provides that "any treaty or convention ratified
by Kenya shallform part of Kenya underthis Constitution". Accordingly,

realisation of the right to health is not only a constitutional imperative

but also a realisation of Kenya's external commitments to realise the
right to health.

Provisions of lnternational
lnstruments

Article rz Recognizes the right of everyone to
the highest attainable standard of
physical and mental health.The lnternational Covenant on Economic,

Social and Cultural Rights (ICESCR)

Article 5 Provides for non-discrimination in

the enjoyment of rights including
the right to public health.The lnternotional Convention on the

Elimination of racial Discriminotion

0cERD)

Articles to dnd tz Shall take all appropriate measures
to eliminate discrimination against
women in the field of health care
in order to ensure, on a basis of
equality of men and women, access

to health care services, including
those related to family planning.

Key Focus

United Ndtions Convention on the
Elimination of All forms of Discriminotion

AgainstWomen(CEDAW)

The African Charter on Human and

People rights (Baniul Charter)

Provides that every individual shall

have the right to enjoy the best
attainable state of physical and
mental health.

Article t4

The African Charter on the Rights and

Welfare of the Child (ACRwc)

Provides that every child shall have
the right to enioy the best attainable
state of physical, mental and
spiritual health.

Article z4

UN Convention on the Rrlhts of the Child

(cRc)

Recognizes the right of the child
to the enjoyment of the highest
attainable standard of health and to
facilities for the treatment of illness
and rehabilitation of health.

Article 25

UN Convention on the Rights of Persons

with Disability (CRPD)

Provides for the right to the
enjoyment of the highest attainable
standard of health without
discrimination on the basis of
disability.
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lmplementation of the health sector reforms, in view of the new
constitutional framework, requires the alignment of laws and policies
to the current constitutional order. As a result, there is a need for
new laws at the county level and revised or new laws at the national
level. Additionally, the redistribution of functions between the two
levels affects the restructuring of institutions in the health sector. This

audit reviews the laws and other legal instruments establishing these
institutions to ensure that to the extent that they carry out functions
that have been devolved, they will need to be restructured to ensure

compliance with the constitution.

The Constitution of Kenya 2o1o is, therefore the primary standard for
guiding the audit of the policies and legislation on Health; it is expected
that the actual drafting of the revised/ amended policies and laws

following the recommendations from this audit, will take on board the
other relevant technical issues concerning the sector.

To guide the implementation of laws and policies, the Transition
Authority developed a framework for understanding, in a greater
detail, the functions transferred to counties. This is contained in a

gazette notice that was published in August 2o1J. The details of the
various functions are provided in the table below.

No Function of functions

County health
facilities

hospitals

Sub-county hospitals

Rural health centres

Dispensaries

Rural health training and demonstration centres,

Rehabilitation and maintenance of county health
facilities including:

maintenance of vehicles,

medical equipment and machinery,

lnspection and licensing of medical premises

including reporting.
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County health
pharmacies

Specifi cations, quantifi cation, storage, distribution,

dispensing and rational use of medical commodities

Provided that until alternative intergovernmental

arrangements are made, all counties shall procure

medical commodities from the Kenya Medical

Supplies Authority except where a particular

commodity required by a county government is not

), Patient referral system

)) health education,

t) community health services,

',) reproductivehealth,

;) child health,

) tuberculosis, HlV, malaria,

r! school health program,

)) environmentalhealth,

,) maternal health care,

,) immunization,

)l diseasesurveillance,

) outreach services,

)) referral,

)! nutrition,

,! occupation safety,

:) food and water quality and safety,

\, disease screening,

)} hygiene and sanitation,

r, disease prevention and control,

r) ophthalmic seryices,

i) clinical services,

') rehabilitation,

I
I
I
t

-- -- -- t-

I
I

Promotion of
primary healthcare
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I

No i Function i i Content of functlons i

rl
--------t------ l------r------ rrr-----------l

mental health,

laboratory services,

oral health,

disaster preparedness and disease outbreak

services.

planning and monitoring,

health information system (data collection,

collation, analysis and reporting),

supportive supervision,

patient and health facility records and

inventories;

Licensing and

control of
undertakings that
sell food to the
public

food safety and control;

Enforcement
of waste
management
policies, standards

and regulations

t--

Veterinary services

-l-

refuse removal (garbage):

provision of waste collection bins,

segregation of waste at source,

licensing of waste transportation;

refuse dumps including:

zoning waste operation areas,

conducting environmental impact

assessment for the siting of dumPs,

fencing of dumps,

controlling fires,

T9.!iL9l,.tg waste.

coordinate and oversee veterinary services

including clinical services

artifi cial insemination,

reproductive health management
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The national government under the new constitution is charged with
the responsibility of policies and strategies definition while counties
are responsible for the implementation of the same to guide the health
service delivery. Aligning policies to the new constitution is vital to guide
the two levels of governments in achieving national priorities in order
to avoiding policy implementation failure. Policies defines the action
plan and identifies the responsibilities of each level of government in

order to achieve the policy set objectives. Thus, failure to articulate the
policies in relation to the implementation level creates confusion and
duplication of functions leading to wasted resources.

Policies also define the resources both financial and human, required
to implement the policy. Hence when a policy does not articulate the
process of provision and the role of the level of government that
is responsible, the priorities are not well financed or supported with
necessary human resources for their implementation.

ln addition, policy implementation may rely on development of new
systems to facilitate the implementation of the planned priorities and
unlock the foreseen progress accruing from the policy implementation.
Furthermore, coordination between the two levels of government
allows smooth implementation, follow up, and common understanding.
When such systems are not put in place due to lack of policy or strategy
clarity, the two levels of government do not have an idea of what the
other is doing. This makes monitoring of achievements accruing from
policies and strategies from a national level impossible. lf results of a

policy or strategy cannot be confirmed, then the policy is deemed failed.

The purpose of audit of the policies and strategies in the health sector
has been to confirm the extent to which the policies are aligned to
the new constitution and identifying areas that need to be addressed
ensure the policies and strategies are aligned to achieve the set
objectives thus avoiding policy/strategies failure. The audit examined
the following policy documents.
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,
National policies

Kenya Health Policy, 2o14-2o3o

Kenya National e-Health Policy, zot6-zo3o

Health lnformation Systems Policy

The National Food and Nutrition Security Policy (NFNSP) -

Kenya

Mental Health Policy, 2o15 - 2o3o

HIV and AIDS Policy, (zoo9)

National Reproductive H ealth Policy: Enhancing Reproductive

Health Status for all Kenyans, (zoo7)

Kenya Adolescent Reproductive Health and policy, zot5

National Maternal, lnfant and Young Child Nutrition, Policy

Guidelines, zot3

Strategies

Transforming Health: Accelerating Attainment of Universal

Health Coverage: Kenya Health Sector Strategic and

investment Plan (KHSSPt) -.luly, 2013 -2017

The Kenya National Strategic Plan on Tuberculosis, Leprosy

and Lung Diseases, zot5 - zot8

Tobacco Control and Prevention Strategy Towards Tobacco

Free Kenya, 2012 - 2017

Kenya National Strategy for the Prevention and Control of
Non-Communicable Diseases, 2015 - 2o2o

The National Cancer Control Strategy, 2c-17 - 2ozz

Health Sector Human Resources Strategy, zot4-zot8

Kenya Health Sector Referral Strategy, zo't4-zot3

Detailed recommendations are provided in the tables' However

generally, a number of policies require complete overhaul because they

are out-dated. A number need to be reviewed to clearly define the role

of counties as the implementing agencies. All policies and strategies

require a plan for dissemination and domestication at county level to

address the specific need of each county.
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A total z5 national laws and regulations in the health sector were

reviewed. The audit reviewed the sector legislation in accordance with

the Constitutional framework, and specifically the fourth schedule

where health responsibilities are distributed between the two levels of
government. The audit highlights any sections that are unconstitutional,

obsolete or requiring alignment to the constitution. The laws reviewed

are as listed below:

Heolth Act (Act No. zl of zorT)

Kenya Medical Supplies Authority Act (Act No. zo of zoq)

HIV/AIDS Prevention and ControlAct (Act No t4 of 2006)

Pharmacy and Poisons Board Act.

Public Health Act (This one interphases with the Health Act)

Mental Health Act (CaP 248)

Anatomy Act (CaP 249)

Narcotic Drugs and Psychotropic Substances Act (Act No. 4

of qgq).

Public Health Officers (Training, Registration and Licensing)

Act (Act no. n of zo:i)

Kenya Medical Training College Act(Cap z6r)

National Authority for the Campaign Against Alcohol and

Drug Abuse Act (Act No' r4 of zotz)

The Alcoholic Drinks Control Act (Act No. 4 of zotz)

Human Tissues Act (CoP z5z)

Counsellors and Psychologists Act (Act No. 14 of zot4).

Clinical Officers (Training, Registration and Licensing) Rct

(Cap z6o)

Health Records and lnformation Managers Act (Act No' of t5

of zo16)

Malaria Prevention Act (CaP 246)

Clinical OfFcers (Training, registration and Licensing) Act (Act

No. zo of zotT)

National Health lnsurance Fund Act (Rct wo. 9 of t998)

I
1

q

(
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Regulations

Pharmacy and Poisons Board Rules (Legal Notice No. 86
of t957 as amended by L.N. 44;,fi957, L.trt. 332/1958, L.N.

4261t958, t-.ttt. +g8irg58, L.N. 55ohg5g, L.N. rr4lr960, L.N.

5B7lt96t, L.N. z4zir963, L.N. 63tfi963, L.N. 9211964, L.N.

3651t964, L.N. l5lr968, L.N. tz5fi969, L.N, 248/1969, L.N.

4tlt97'r, L.N. rzo/r984, L.N. 521t984, L.N. 5rlr985, L.N. 6r/zooz,
L.N. 9r/zoo4 and L.N. 'tgtlzo'ro)

Pharmacy and Poisons (Conduct of lnquiries) Rules (Legal
Notice No. 5z of r9B5)

Pharmacy and Poisons (Registration of Drugs) Rules (Legal
Notice No. r47 of r98r as amended by L.N. t4zlt99t and L.N.
tgzlzoto)

Pharmacy and Poisons (Control of Drugs) Rules (Legal Notice
No. t8o of t969 as amended by L.N. 2471t969, L.trt. zz8ir974)

Mental Health Act (Board Meetings) Regulations, 2ooo

Narcotic Drugs and Psychotropic Substances (Control)
Restraint and Forfeiture) Regulations, t997 (L.N. 5471t997)

Narcotic Drugs and Psychotropic Substances (Control)
(Seizure, Analysis and Disposal) Regulations, zoo6 (1.N.
t6lzoo6)

?
\
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This section focuses on the review of county Iegislation and regulations,
which include:

An important part of legislative and policy changes are the county
laws and policies. As stated in the preceding parts, counties are
allocated responsibility over county health services. The constitution
requires counties to develop laws and county policies to facilitate the
performance of county functions in the health sector. Accordingly,
the audit reviewed ro counties (ttairobi, Nyeri, Makueni, Kisii, Kisumu,
Mombasa, Turkana, Vihiga, Lamu and wajir). The laws covered include:
Nyeri County Health Services Act, 2ot1, Kisii County Alcoholic Drinks
Control Act (Act No. n of 2ot1), The Kisii County NH|F Suppo rt Act (Act
No.6 of zot5,the Makueni County Cancer Control Act (Act No.6 of zot6),
and the Nairobi County Alcoholic Drinks Control Act (Act No. 3 of 2ot4).
The Kisii County Health Management Seryices Fund Bill, zor5was also
reviewed.

Most of the to counties that were covered during the review do not
have health laws. Furthermore, some of the Bills that were drafted
some time back never went through the full legislative process; Bills
were abandoned soon after they were developed. ln other cases, the
counties split issues that would have been comprehensively covered
in one piece of legislation. There is also a need for counties to carefully
develop legislation in a manner that does not lead to rigidity and lack of
flexibility during implementation; the solution here is to leave detailed
issues for county regulation and administration action as opposed to
making such measures a substantive part of the specific provisions of a
law. Finally, with the formation of regional blocs comprising adjoining
counties, counties should consider passing laws that can promote cross-
county cooperation in provision of health services for effectiveness.
Specific analysis of the county legislation reviewed is captured below.
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All the national laws and regulation relating to health should

be urgently reviewed to align them to the Constitution. This

will assist in facilitating better understanding and compliance

by national and county staff with the devolved system of
governance.

County governments need to put in place county

implementation frameworks (County policies, laws,

regulations, guidelines) for the health sector which will better
guide county staff to deliver improved health services to the

citizens. Specifically, county executives need support with
Legislative Drafting to enable them come up with sufficient

and responsive Bills to actualize devolution

The ongoing reviews of the Health Act should be carried out
simultaneously with that of the Public Health Act with a view

to repealing the Public Health Act and including its provisions

in the Heolth Act.

There should be a harmonization of laws, policies, and

regulations in orderto ensure thatfees and other charges paid

for licensing/ regulating health facilities are not excessive. E.g.

Amendments to the Kenya Medical Practitioners and Dentist

Board regulations require counties to pay fees annually

Any amendment bill on any of the reviewed laws that may

be pending before parliament (e.g. the Miscellaneous

Amendment Bills) should be reviewed to incorporate the

recommendations of this audit and then subiected to public

participation in line with the constitution.

The laws and legal notices establishing parastatals in

the health sector should be reviewed and relevant inter-

governmental consultations held on how the institutions with
mandates that include county functions can be re-structured
if they are not wound up.

The laws affecting the licencing and registration of health

personnel need to be clarified to indicate the role of county
governments in regard to health professionals noting that the

regulation of professionals is a national government function

while counties are employers of professionals and providers
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D

of licences to facilities that provide county health services.

Furthermore, regulatory services should be decentralized

in order to ensure effective supervision of health service

provision across the country.

Now that the constitution contemplates the implementation

of provision of ratified international treaties, it will be

important for the drafters of laws at the national and county
levels to factor these provisions in the laws.

i,
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