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I.O PREFACE

Hon Speaker.

l.t

On behalf of the Departmental Committee on Energy, Communication and
lnformation and pursuant to provisions of Standing Order 199 (6). it is my
pleasant privilege and honour to present to this House the Report of the
committee on its consideration of the Petroleum (Exploration, Development and
Production) Bill, 2015. The Bill was committed to the committee on lgrh August,
2015 and it is on the basis of this that the committee makes this report purruant
to Standing Order 127.

Mandate of the Commlttee
The Departmental committee on Energy, information &. communication is one of
the twelve Departmental committees of the National Assembly established under
Standlng order 216 whose mandates are as follows pursuant to the standlng
Order 216 (5) which outlinei functions of the Committee as being:

a) To investigate, inquire into. and report on all matters relating to the mandate,
management, activities, administration, operations and ertimate, of the
assigned ministries and departmentsi

b) To study the programme and policy objectives of minirtries and departmentr
and the effectiveness of their implementation;

c) To study and revlew all the legislation referred to it;

d) To study, access and analyse the relative success of the ministries and
departments measured by the results obtained as compared with their stated
objective;

e) To investigate and inquire into all matters relating to the assigned ministries
and departments ar may be deemed necessary, and as may be referred to it
by the House or a Cabinet Secretary;

f) To vet and report on all appointments where the Constitution or any law
requires the National Assembly to approve, except those under Standing
Order No.2O4 (Committee on appointmentJ)i and

d To make reports and recommendations to the House as often as polsible,
including recommendations of proposed legislation.

In accordance with the second Schedule of the Standing orders. the committee is
mandated to consider:-Fossil fuels exploration, Development of energy,
Production of energy, Maintenance and regulation of energy, Communication,
lnformation, Broadcasting and lnformation Communications Technology (lCT)
development and management
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1.2 Committee Membership
The Committee on Energy, Communication and lnformation was constituted by
the House in May, 2O13 comprising of the following Members:

l. The Hon. Jamleck Kamau. EGH. MP...............................Chalrperson
2. The Hon. Jackson Kiptanui, MP ................................V|ce {halrPerson
3. The Hon. Mohammed Elmi, EGH, MP

4. The Hon. Edick Anyanga, MP
5. The Hon. (Eng.) James Rege, MP

6. The Hon. Mithika Linturi, MP
7. The Hon. Zebedeo Opore, MP
8. The Hon. Mary Mbugua, HSC, MP

9. The Hon. Aburi Mpuru, MP

10. The Hon. Aramat Lemanken, MP

ll. The Hon. Arthur Odera, MP
12. The Hon. Banticha Abdullahi, MP

13. The Hon. Dan Kazungu, MP
14. The Hon. Esther Gathogo, MP

15. The Hon. Fathia Mahbub, MP
16. The Hon. James Lomenen, MP

I7. The Hon. Joe Mutambu, MP
18. The Hon. John Munuve, MP
19. The Hon. Junet Sheikh, MP
20.The Hon. Cecily Mbarire, MP

21. The Hon. Nicholas Ngikor, MP
22.The Hon. Onesmus Njuki, MP
23.The Hon. Rachael Amolo. MP
24.The Hon. RobaDuba. MP

25.The Hon. Ndung'u Cethenji, MP
26.The Hon. (Eng.) Vincent Musau. MP

27.The Hon. William Kisang', MP

28.The Hon. Richard Tongi, MP
29.The Hon. Moses Kuria, MP
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1.3 Consideration of the Bill
The Petroleum (Exploration, Development and Production) Bill, 2015 was
published and read for a First Time on l9rh August, 2015 and thereafter committed
to the departmental Committee on Energy, Communication and lnformation for
consideration purruant to Standing Order 127.

ln processing the Bill, the Committee invited comments from the public by placing
advertisements in the dailies namely, Nation and Standard newspaperJ on 27th
August. 2015 pursuant to Article 118 of the Constitution. The Committee also met
with the officers from the Ministry of Energy and Petroleum, the Kenya Private
Sector Alliance and the Kenya Civil Society Platform on Oil and Gas, The
Committee received memoranda from the Kenya Private Sector Alliance and the
Kenya Civil Society Platform on Oil and Gas and the views are captured and
contained in the body of the Report.

The Ag. Cabinet Secretary for the Ministry of Energy and Petroleum, Mr. Henry
Rotich made the rummary presentation which mainly addressed the amendments
raised by the stakeholders.

The Committee having held meetings with the various stakeholders, analyzed
submissions from the public observed that the bill is critical in the management of
the Petroleum lndustry in a more effective and efficient manner but also falls short
in certain areai to which the Committee will be proposing amendments during the
Committee Stage of the Bill.
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1.4 Adoption of the Report
We the Members of the Departmental Committee on Energy, Communication

and lnformation have, purtuant to Standing Order 199 adopted this Report on

the Petroleum (Exploration, Development and Production) Bill,2015 and affix our
signature, to affirm our approval and confirm its accuracy, validity and

authenticity today Tuesday 27'h aaober 2015.

SIGNAruRENO. NAME

I HON, JAMLECK KAMAU. EGH, MP
(cHATRPERSON)

2 HON. JACKSON KtPTANUt, MP (V|CE

cHArR)

3 HON. OMONDI ANYAN6A, MP

4 HON.(EN6.) JAMES REGE, MP

5 HON. MOHAMMED ELMI, EGH, MP

6 HON. MITHIKA LINTURI. MP

7 HON. ZEBEDEO OPORE, MP

8 HON. ABURI MPURU. MP

HON. ARAMAT LEMANKEN, MP9

lo. HON. ARTHUR ODERA, MP

) .,.-)

ll. HON. BANTICHA ABDULLAHI, MP

12. HON. DANIEL KAZUNGU, MP

\
V13. HON. ESTHER GATHO6O, MP

r
14. HON. ROBA DUBA, MP

t
HON. FATHIA MAHBUB. MP'15.

16. HON. JAMES LOMENEN. MP

17. HON. JOE MUTAMBU, MP

18. HON. JUNET SHEIKH, MP

HON. CECILY MBARIRE, MP19.

HON. MARY MBUGUA, HSC. MP20.

5lPage



21. HON. JOHN MUNUVE. MP

22.

23

HON. NDUN6'U GETHENJI, MP

HON. NICHOLAS N6IKOR. MP

24. HON. ONESMUS NJUKI, MP

25. HON. RACHEAL AMOLO, MP

26. HON. (ENG.) VINCENT MUSAU. MP

27. HON, U?ILLIAM KISANG', MP

28. HON. RICHARD TON6I. MP

29. HON. MO5E5 KURIA. MP

L-)

1.5 Acknowledgment
Mr. Speaker. Sir,

Slgned ..........Date ] ,o l)

The committee is grateful to the offices of the speaker and the clerk of the
National Assembly for the logistical and technical support accorded to it during its
sittings. The committee wishes to thank all the stakeholders for their participation
in scrutinizing the Bill.

Finally' lwish to express my appreciation to the Honorable Members of the
committee who made valuable contributiori in the compilation and production of
the report.

It is my pleasant duty and privilege, on behalf of the Departmental committee on
Energy, Petroleum (Exploration, Development and production) Bill, 2015 in the
House pursuant to Standing Order 127.

HON. JA 4[rCK KAIT4AU, EGH, Mp

CHAIRPERSON

DEPARTMENTAL COMMTTTEE ON ENERGY, COMMUNTCAT]ON AND
INFORMATION
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2.O BACKGROUND

The Bill Jeeks to provide a framework for the contracting. exploration and development

of petroleum together with production of petroleum discovered within licensed

petroleum exploration blocks. The Bill also provides a framework for the safe cessation

of upstream petroleum operations. The Bill proporet to repeal the Petroleum

(Exploration and Production) Act Chapter 308 of the Laws of Kenya' The Bill further

seeks to give effect to the relevant Articles of the Conttitution of Kenya, 2010 in so far as

they apply to upttream petroleum operations.

3.0 CONSIDERATION OFTHE STAKEHOLDERVIn)US ON PETROLEUM

(EXPLORATTON, Dn/ELOPMENT AND PRODUCTION) BILL 2015

The Committee received submissions from the Kenya Private Sector Alliance (KEPSA) and

the Kenya Civil Society Platform on Oil and Gas. They submitted proposed rafts of
Amendments to the Committee as follows;

3.1.1 The Kenya Private Sector Alllance (KEPSA)

2

(Pa8e:2318)

'?ood intemational petroleum induttry
practicet" means such pradicet, methods,
ttandardt and proceduret genenlly accepted
and followed intemationally by prudent,
dlligent, rkilled and expeienced operalor in
upttream petrcleum opentions, including
pradicet, methodt, standards and proceduret
intended to:

(a) coruerue petroleum by maximizlng
recovery of petroleum in a technically
and econom ically tuttainable manner:

(b) promote operational tafety and prevention
of accidentt; and

(c) prcted the environment by
minimizing the impact of upstream
petroleum operationt:

"block" has the meaning assigned to it in tection
5l of thit Act:

2

(Page; 2319)

CLAUSE
UNDER
PETROLEUM
B tLL. 2015

ANALYSI'/COMMENT/RECOMMEN DATIONPROPOSED AMENDMENT

The term "best petroleum induttry practices'

onerour. In lieu of this the term, 'good internatior
petroleum industry practice' is the industry norm.

ThiJ definition useJ the undefined term "acreage" me

be confusing when read together wlth rection 51.

It is most prudent for this deflnition to crosl-referenr
section 5l where the term 'block' has been defined t
avold the porJibility of confuJlon and contradlction.

We have also explalned in our comments to section :
below that the reference to 'geographical coordinate

limitation on the method rwill ace an unnecejJa

TlPage



2

(Page:2319)

"Contract area' means a block in retpect of
which a Contractor hat entered into a Petroleum
Agreement with the Government to conduct
u pt trea m pet roleu m opera t ion t.

2.164)

(Page: 2333)

MoE &. P lo advice.

2.16(0)

(Page: 2334)

(o) ktue operational permitt and retonnaittance
permib in accordance with thit Act.

r0(6xb)

(Page: 2328)
Shifling of tection to another pai.
Delete lo (6) (b)

r0(5)

(Page: 2328)

A perton who it an occupier of or it in charge of
any building, ttructure, place, vehicle, vessel,
aircraft, machinery or equipment shall provide
the Cabinet tecretary or hit authorhed
repretentative with all reasonable facilitiet and

out his dutiet under lhit ActaJJittance to

: 2343Pa

34(4) Wherc it it suspected that an undertaking it
being carried contrary to any licence, pemit or

tiont ittued under thit Act, an oflicer or

ffi l[.r{.]if{rlEtMIrNr,MliNII ffi

mappinS that the relevant authority may want
based on the circumstances at the time or adva
technology.

A block could potentially be granted on the bari, of
lease, permit, licenle or other arrangement ol th
terms iet out in the petroleum agreement. The r, rc
'licensed' could therefore have different meaning- .he
may confure or limit the application of the definitlon.

The Energy Bill in clause 37(t) of the Energy Bil
provider that, the Energy and Petroleum Tril 1a

ertablirhed under the Bill shall have jurisdiction to l
and determine all matters referred to it, relating to th(
energy and petroleum Jector ariring under thiJ A- or
any other Act.

ln addition, the Energy Bill provides in clause 37(4,)
that the said Tribunal shall have original il
jurisdiction on any dtrpute arising out of the bi( lg
roundr carried out under the Upstream Petroleum law.
There is therefore likeLhood that there will )e
confusion ai to whether a dispute lhould be ti rn
before the Authority or the Tribunal.

lf the intention is not to make the Authority I th
"executor/regulator" and "adjudicator" then thet iJ

need to have clauJe l7(w) re-drafted.

lf the intention i, to make upJtream dirputeJ rero td
at firrt inrtance by the Authority, then there ir is

proposed that rub-claure, 37(l) and (4) of the Enr ,!,
Bill should be deleted.
The term "non-exclusive exploration permits- shou,d
be re-named to dirtinguirh it with the ght of .he

contractor to undertake exploration.

This sub-clause should be deleted and transferred to
clause 43 ro that the offence is in reference o
documents produced or rtatements made to e
Authority.

For clarity, it i, important to itate that the asrista e
and facilities being granted are for purposes of fulfilt...g
the Cabinet secretary', dutie, under the Act.

The power granted in thil sub-clause har the poten I

to lead to far-reaching conJequencer and should o r

be exercised on the baris of a court order which would

u
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agent of the Aulhotity may, in lhe coune of hit
duty and upon obtaining a court order from the
High Court allowing him to do so, lock up, seal,

mark or otherwise secure-
(a) any building, room, place, receptacle or item
of plant:
(b) any goods or mateiab in a fadory; and
(c) aircraft, vessek, vehicles or containen.

(3) Where-
(a) the premirer to which thit tection relatet are
unoccupied:
(b) the ownen occupier or peron in charge
thereof it lemporarlly abtenl: or
(c) entry thereon it refused or ob ructed:
the member of the committee, oflicer, employee
or agent may, upon obtaining a court order
from a court of competent juritdiction allowing
forcible entry, use such force as is reasonably
necettary to effect entry.

(A A committee, memben oflicer
employee or agent appointed under tection 33
may, upon giving reasonable notice, during
office hours and upon production of evidence of
appointment to any penon reasonably requiring
it, for the purpoter of thit Act-
(a) enter upon any premiset al which any
undertaking it carried out or an offence under
thit Acl it or it tutpected to have been
committed:
(b) inspect any procett, inttallation, workt or
other operation which is or appean likely to be
carried out in those premitet:
(c) be accompanied by a police oflicer(t) if there
it a reaton to believe that any teriout
obtlruction may occur.

Delete t (d) (e) (0 G)

(Pa8er: 2341;
2342)

340)

An hirtion t J shaection beunder43 3

CLAUSE
UNDER
PETROLEUM
B|LL,2015

ANALYs ISICOMMENT/RECOMMENDATIONPROPOSED AMENDMENT

I
I

determine the reasonableners of the susplcion.

Some of these facilities if locked up would attract v
high nand by cois (e.g. drilling rigs that attrac
rtandby rate of approx 20,000- 40,000 USD per d
excluslve of the demobilization cottJ arJociated t,r

thidwhich the Contractor would have to bear withr
possible/expedient recourte from the Government
the event the suspicion is discovered to have b(
unfounded,

ln keepinS wlth the rule of law, it ir important
appreciate that forcible entry it a criminal offen
Section 90 of the Penal Code provides that;

"Any person who. in order to take posresJion there
enteru on any lands or ten€mentt in a violent mann
whether the violence coniirtr in actual force applied
any other perJon or in threatJ or in breaking open a
houce or in collecting an unusual number of peop
and whether he is entitled to enter on the land or nr

i, guilty of the misdemeanour termed forcible entry".

A person wirhing to make any forcible entry ml
obtain a court order allowing him/her to do so.

The powers granted in sub-claure (b) should n
include terting. lf tening rerulted in damage
equipment and other installations who will be

reiponribility for such damage

The powers granted in sub-clauses (d) to (0 appear
be too pervasive and invarive. The exercise of the
powers would be an infrinSement of the right
privacy which every "perron" is entitled to under tl
Constltution. Article 3l of the Conttltution provid
that every person has the right to privacy, whir
includes the right not to have :

(a) their person, home or property searched;

(b) their possessionr seized:

(c) information relatin8 to their family or priva
affairs unnecessarily required or revealed: ot

(d) the privacy of their communicationJ infringed

The term "person" includes a (ompany. atsociation (
other body of persons whether incorporated (

unincorporated.

lations' ir not defined.

34(3)

(Paget 2342)

The word 'R
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: 2346
accompanied by the requitite infomalion to be

liont made undet thit Act.in the
43(2)(b)

(Page: 2346)

A perton who withet to undertake upttream
petroleum openliont
shall-
(a) apply to the Cabinet 

'ecrctary 
for a

petro leu m agree m e nt; or
(b) apply to the Authority for a rcconnaitsance

in accordance with tection 49.
430)O)

(Paget 2346)

No penon shall engage in upttream petroleum
operationt without either -
b) obtaining a retonnaissance permit in fetpect
of an area tpecilied therein for the purpote of
obtaining geological, geophysical and
geochemical infomation granled in accordance
with tection 59.

2346P

44(2) The Contractor thall mantain financial, technical
and profesional capacity thtoughout the length
of the

44(t)

(Paget 2346)

(l) Where the National Government entert into
a pelroleum
agreement, under thit Act, it thall do so fai y,
equ i ta bl y, tra ntpa ren tl y,
competitively a nd cott effectively:

Provided lhat the National Govemment thall
enter into a petroleum agreement only with a
penons who thall have the financial, technical
and profestional capacity necettary to fullil the
contactorJ oblfiationt under the petroleum

4e(6)

(Page:2350)

(6) A person who conducts a non-excluive
exploration reconnaitsance suruey without being
ittued with a non-exclutive exploration
reconnahtance permit by the Aulhority committ
an offence and upon conviclion shall be liable
lo a finenot exceeding more lhan len million

46(1)

(Page: 2348)

Notwithslanding any other written law and
tubject to thit Act and regulationt made
thereunder, there shall be an expres obllation
in every petroleum agreement on lhe contract
to-

(i) provide such information, data, repoftr
and samplet concerning upttream petroleum
operaliont to the Cabinet Secretary or
Authority as may be prescribed in regulations
made under thit Act and

petdeum
whh

all upttream
accordance

0 conducl
ttn

ffi {ror{.lrirrurvENlDrvt{lii LtNT:IfJffi

For clarity- would suggest a re-draft of thil section. Th
Cabinet Secretary provides the exclusive lir rst
whereai the Authority will grant the reconnai! nc
permits.

The term "non-excluJive exploration permits" sl-uft
be re-named to dirtinguirh it with the right o hr
contractor to undertake exploration.

The defined term "petroleum agreement' shoul b(
used here inJtead of 'contract' which is not define<,

Contractor has been defined in the Bill to mean p(
who have entered into an agreement with
National Government.

A person only becomes a "contractor" after entl
into a petroleum agreement with the Covernment.

,n
he

l8

Rather than ,etting a minimum fine and ,.r
imprironment term, thir provision should set ot a
maximum fine which iJ the usual manner of dral rg
Jimilar provirions as it allowr the court enough
opportunity to exerciJe iti iudgment and detern te
each case on its meritJ.

The furnishing of information, the content of ihe
reports, the duration of confidentiality of informat n
released by the Contractor, the frequency with wl h
the information will be furnithed taking into
consideration the time and rerources needed to m e
the information available etc will all need to e
thouSht through and hence further clarity need, to De

Siven under regulationJ.

Reference to good international petroleum indur_ /
practice ai compared to be5t petroleum international
petroleum indurtry practice which may not be ea /
arcertainable.

l0 lPage



intemalional petroleu m induttry pradicet.

Notwithttanding any other written law and
tubjecl to thit Act and regulations made
thereunden there thall be an exprets oblisation
in every petroleum agreement on the contract
to-

(a).....

(g) give preference to the use of locally available
raw materialt productt, equlpment, manpower,
seruicet and continuoutly and build local
capacity ;

46(c)

(Page: ?348)

(l) A pe6on who intendt to carry out a
reconnaissance suruey thall apply to the
Authorily for a teconnaissance permit ln the
pretcribed form and accompanied by the
prescibed fee.
(2) The Authority thall issue a reconnaittance
permit for a geographically delineated area.
(3) The Authority may issue reconnaissance
permits to different peront in retpect of
different reconnaittance activitier in the tame
geographica lly delineated area.
(4) A reconnairsance permit thall ttate-
(a) the date of ittue of lhe permit;
(b) the area to which the petmit relatet:
(c) the type of reconnaktance activity for which
the permit is Rtued:
(d) the conditionr under which the permit it
isued; and
(e) conlidentia lity requirementt.
(l) The Authoily may ittue an applicant with a
reconnaitsance permit and the Authorily may
impore tuch conditions as it may deem fit on the
permit:
(2) The Authority thall give accett lo
informalion relating to recon naittance permitt
to any penon who applies for it in the
prescribed form;
(3) The Authoity shall inform each County
Government affected by the
reconnaittance adivitiet of the nature and ttatut
of such reconnaissance activitiet.

Detete 52 (t) (2) and (3) (a)(b) (i) (ii) and Qii)
52

(Paget 2352t
23s3)

"Commercial field' means the geological
ttrudure or feature which hotlt one or more

57 (t)

CLAUSE
UNDER
PETROLEUM
BtLL,20]5

ANALYSIS/COMMENT/RECOMMENDATIONPR.OPOSED AMENDMENT

I

T

I
Provisiont on local content have been addres
below.

Unless technology transfer i, done on mutually agr,

termJ between the owner of the technology and
licensee or other tranifer€e. it will amount
expropriation of intellectual property rights. 1

would be unconJtitutional. This regulation does
safeguard the intellectual property rights of the owr
of technology and should be deleted.

Alternatively define what exactly iJ meant
'technology transfer".

The exploration undertaken by a contractor ii dirti
from any reconnaissance that may be cafied o
Reconnaissance work rhould not be referred to as I

term "exploration" has a particular meaning a, Jet <

in the Bill.

Enhancing clarity- reference to non-excluJive perm
should be reference to reconnairsance permits.

This il covered under the PSC, it it thuJ duplication 1

cover it under the 8ill.

The term "commerclal field' should be deflned. Tt

I

49

(Page: 2349)

50

(Pa8e:2350)
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(Page: 2355) rcteruoiff from which petroleum production
may fu commercially undeftaken through a
delined set of facilities.
(l) Where a commercial field is established, such
lield shall be
developed by the contractor within tuch time at
may be prctcribed in thit Act and the petroleum

58 This clause proposes that parliament Jhall ratify
the Field development plan after a declaration
of commerciality by the .ontractor, and the
adoption by the Cabinet Secretary.

66

(Page:2361)

65. Decommissioning shall be undertaken in
accordance with and tubject to the provisions of
the petrcleum agreement.

(Page: 2361;
2362)

67
See orooosed sedion 66 above i.e,

66. Decommittioning thall be undertaken in
accordance wilh and tub.iect to the provitiont of
lhe petroleum agreement.

68

(?age: 2362)

tee propored Jection 66 above i.e.

66. Decommissioning hall be undedaken in
accordance with and tubject to lhe provitiont of
the petroleum agreement.

(Page: 2362;
2353)

69
(l) lYhere the Decommissioning Plan k

tilent on time limifi the Authority may
ittue direcliont relating to the time limit
for disposal of decommissioned
facilities:

Provided that all decommittioned facilitiet thall
rcvert to the National Government-

(2) Dircctlont issued under tubtection (l) thall
take into considention factort tuch at the
economic efficiency, technical viability, safety
and any envitonmental concemt as well at
contideation for other users-

ffi TAr{aKrrilIIMIiI$r.rI:fNE AtNT:tIATI'ITr.IMIVIINI,RIiIIFIVIMIINIIIEIIr-N

,uggerted definition is lifted from the Psc. (page 6

It is proposed that the ratification of the ell
Development Plan is a highly Technical activity whicl
ln our view will be laborious for Parliamer t(
approve. The same should be handled by h,
technocrats at the minirtry. Therefore we propore tha
thk clause be deleted in itr entirety.

The provisions under thirection are covered unde,
the PSC. The current clause should be deleted -nc
replaced with a general claure which requires tat
decommissioning be done in accordance with the I :.

The provisions under thiJ iection are covered u er
the PSC. The current clause rhould be deleted rd
replaced with a general clause in clause 65 which
requirer that decommiJJioning be done in accordi ce
with the PSC.

P5C requirement ir for contractors to book accrua,- at
per current PSC, therefore no requirement )r
decommissioning fund under the Act.

The provisions under thl, Jection will be n
appropriately covered in clauje l7 of the PSC.

Authority should be allowed to iisue time limit, wl
the Decommisrioning Plan i, ,ilent.

€

e
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decommitsioning of uPttream Petroleum
operationt even wherc a Production pennit hat
lapsed,

(4) Where the ownenhip of a facility has been

tnntferred in accordance with thit Act, the

contractor and the owners shall comply wilh the

directiont of the Authority in relalion to the

ditpotal or decommissioning of the facilities'

(5) The Authority direct that facilities used in

upttream Petroleum oPentiont thall continue to
h used for uPttream petroleum oPerationt by

anolher contractor or for other purpotes and
the other contractor or other user of the

facititiet thatl comPly with the directiont of the

Authority regarding the disponl or
decommisioning of the facilitiet.

(6) Where directiont relating to the ditPotal or
decommittioning of a facility are not caried oul
by a contractor or a uter authorized by the

Authoity at directed by the Authority, the

Authority may take the necettary meaturet on

behatf of the contractor or that other uter'

(7) Where the Authoity takes any meaturet

under tubtection (5) on behalf of a contrador
or that oth uter, any isks or costs incurred

arising out of that meature, shall be borne by
the tontractor or tha! other uter at lhe cate may

b.

directionsshalltractor(3)
regarding

with theconA comply
ortheA disponlulhe thorityof

7l

(Paget 2364)

The Contractor shall, in
provbiont of the Petroleum agreement, tubmit
'repotTt to the Authoily on galogical,
geochemical, geoPhytical turueyt, drilling'
-completion 

and production data and any other
information.

accordance with the

(Pager:

2364t 2365)

72

lnformation obtained under a petroleum

blishedshall
of petroleumupttreamreJpedagreemen

othetwiteorbenotiontt

73

:2365

CLAUSE
UNDER
PETROLEUM
BILL,2015

PROPOSED AMENDMENT ANALYSIs/COMMENT/RECOMMENDATIONI

lt
I

70

(Page:2363;
2364

The proviJiont under
appropriatelY covered in

thir Jection will be mo
claule l7 of the PSC.

The provisions under thit
the PSC. The current clau

rection are covered und
se should be deleted ar

replaced with a general clause which requirel th
decommisrioning be done in accordance with the PSC

The PSC alreadY Provides for the Provision r

information, data and rePorts by the Contractor to tl
Authority (clauses l4 and l5 of the PSC)'

DiscloJure of information obtaine d from Contractors

may be confidential or of a proPrietary or commercia
rotected ide thenature. Thll need, to be
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to a third party without prior content
in writing from the person from whom the
in fotmation wa t o b tain ed.

Provided that nothing in this rcction tha that
nothing in this section thall limit the disclosure

disclosed

information required by
lationt.

of aJ law or ptovided
underfor

74

(Page: 2365)

the duty of every contraclor to furnith
the Cabinet tecretary and the Authority at the
case may be at such limet and in such form and
manner at it prescribed in regulations made
under this Act, such information relating to the
contractor't operationt under a petroleum
agreement at the Cabinet tecretary and the

It shall tu

reatonaAu ma re-

t 2369

83

P

Delele 83

(Pager:

237Oi 2371)

85(l) and (2) A contructor shall carry out upttream
petroleum operationr in the contract area in
accordance with all the applicable environment,
health, tafety and maritime lawt and good
internalional petroleum indutlry practicet
(2) lyilhout to the generality of the
tub-tection (l), the contractor thalt-

(&) ptevent water or any other matter entering
any petroleum rereruoir through the wellt in the
exploration or development arca, except when
required by, and in accordance with good

0)

intemational ticet:
87

(Page: 2372)

0 A contndor shall ensure that the
management of production. trantportation,
rtorcge, lrcalment and disposal of watte ariting
out of upttream petroleum opemtionJ ir carried
oul in accordance with all the applicabte
environment, health, rafely and maritime law
and good intenational petroleum induttry
Pfacticet.

(2) A contractor may conlract a teparate enlity
lo manage the trantportation, ttorage,
treatment, spillage or diryosal of watte ariting
out of upttream petruleum opentiont.

(3) Fot the avoidance of doubt the contractor
thall remain responsible for the activitiet of the
entily refeffed to under subrcction (2). (4) A
peron contracled by the contraclor under
tubtection (2) shall not carry out thote activitiet
without being regi ered and licented by the

tible for6ovemmenl

ffi rr(.E -B:frr!lM[Nr,[M[:NII /rN7@

I

protection enviraged to be guaranteed under the
Accerr to lnformation Act (tee rection 6 ofthe Ac ss
to lnformation Bill).

privacy righ ts and intellectual property right,
Suaranteed under the conrtitution and commerci

atreement rather lhan in the Act.

This clause is too broad. It should be limited b
requiring the form and manner prescribed unde th
reSulations.

These obligations should be set out in the petro ln

This should read "good
industry practice- as discu
tection'

international petroi
ssed under 'interpretl

trT

ot

This should
indurtry practi
tection "

read "good international petrole'Tl
ce' as dircussed undet " interprela ;
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I

environment and any other relevant
govemment entity,

90

(?ase:2374)

Delete 9O (l)

The contradq shall ensure that the penont
referred to in subsection (l)(a) are duly
lnformed of those prccautiont,

93(2)

(Pase: 2374)
Upttream petroleum operationt thall be
conducted in ruch a manner as to enable a high
level of safety to be maintained and further
developed in accordance with lechnological
advancemenl, good internalional pelroleum
induttry pradicet, the Occupational tafety and
Health Act as amended from time to time and
any other applicable laws.

92

(Page: 2374)

CLAUSE
UN DER
PETROLEUM
BtLL.2015

ANALYSIS/COMMENT/RECOMMEN DATIONPROPOSED AMENDMENT

Thls provision is adequately covered in clause l5(8'
the PSC and there is no need to duplicate it here.

lnsurance i, appropriately addrelsed under the mo
PSC- see clause l8.(page 2422)

This should read "good international petrole
indu5try practice" ar discussed lnder "interpretat
tection'

3.1.2 lGnya Clvll Soclety Platform on Oll and Gat

Propored Amendment

Add the following wording at the end of sedion l: n,

and shall come into effect upon aitent by the
Prerident'. The title in the right hand column should
ako be amended to read

New section lO (3) 0) Where the cabinet reoetary
exercises his powers under clause 3.
l) ln the signing of contractJ The reasons and
justificationr shall be shared in memorandum to
parliament when seeklng ratification of agreementl by
the national arsembly
ii) In the cancellation of licenses legal advice of office
of government'r legal advisor shall be sought.

\,vhere such cessatlon of operatlont or evacuation
would be r€quired for emergency or safety re8tont",

Proposed lnclurlon:

ProvBion
,Petroleum Blll

under

N/A

Section l0 (3) Where
'the Cabinet Secretary
rejectr lhe
recommendations of
the Authority under
thlr section. the
Cabinet Secretary rhall
p'1vide the Authority
l, reasons of such
refusal in writing,
within fourteen da
Section 100)fl)(D
empowerJ the Cabinet
Secretary to order "the
ceJsation of any
operations and
'withdrawal of all
personJ from any
rstructure or building
that is being uled in
connection with
upJtream petroleum
o rations'.

JuJtlflcatlon

Section l: The Bill does not exprerily rtal
when the Act will come into effect.
arsume that, like the Energy Bill, the A,
would become effective upon Presidentii
aJsent.

The advisory commlttee being a mult
nakeholder committee offeru crucii
advice to the CS on sector lpecifl
technicalitier. Where thi! advise ir iSnore
juitification murt be given. Th
conrtitution teekt to prevent a situatio
where crucial decisions tying down th
government to reveral yeaff contractr ar
left in the hands of one individual.

We would suggest amending this rectior
to limlt its application only to instancet o
emergency or Jafety concernr to preven
arbitrary actioni by CS that may lead t(
litigation

Provides for the creation of a NationaSection 12
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"Co-opted members lhall be from organization, with
relevant expertise in the rector including Jpecialized
government agencies, private sector organization and
non-Sovernmental organization5-
"Co-opted Members shall be required to comply with
leadeHhip and integrity provisionr as per chapter 6 of
the Kenyan Conrtitution'
"co-opted members shall not participate in issues
where conflict of interejt exiJt"

Section l7 and 23 Proposcd addition
All rtaff appointed by the authority under Section 17
and section 25 lhall comply with the Leaderjhip and
lntegrity provisions of the Conrtitution

Section 22 Section 22 doej not grant any right to the members of
the Board of the Authority to present a defenrc, whilst
Jection 24(2)(b) does so in favour of the Director
General and Authority Secretary. We belleve that all
memben should bc granted a rlght of dc{ensc agclnst
rcmoval.

section 42: The
Cabinel Secretary has
the authonty to zone
Kenya into blocks

Proposed for incluslon
"The cablnet secretary shall JUbject the zoning to
public contultation. The final zoning map shall be
published"

Section 44: Petroleum
agreements are to be
entered into with 'a
contractor who shall
have the financial,
technical and

Proposcd addltlon: both to ruurcctlon 0) but alro to
Jubsectlonr @) and (3): 'ruffldcnt experlenoe, hlrtory
of compllance and cthlcrl conduct

t

Uprtream Petroleum Advirory Comn e,
compored of now 8 memberr, all ttr
officerr representative of other inrtitutton
and therefore already required to corrl)
with the leadership, integrity and l(
conflicts principles of Chapter 6 of rr
Conrtitution. However, as previousll
mentioned, members may co-opt up 4
other members without any minlr m
qualification or integrity requirementj,
which ir a concern. Quallflcatlon d
lntcgrfty requlrementi rhould be addcr rr
co-oficd addltional membcn or -_p
addltlonal co-opted memb.n rhould not
havc any votlng rlght on the advl y
commlttec.
Under SectionJ 17 and 23, all members of
the Authority and the Director General ,e

required (whether expresdy by the Bil
by virtue of being state officers) to comply
with, among thingr, the requirements a o
leadership, integrity and no-conflictl rf
Chapter 6 of the Conrtitution. Horeq r,
und?r Sectlonr 25 and 33, thc Authorit k
glven broad powcr to lppolnt naff | ,
dclegate poweB to offic€rr, employ t
and rgrntr but th.r€ k no obllgation that
Judr deletate, comply wlth thc rr !
mlnlmum quallflcatlon rcquircmentJ a, I

leadenhlp, Int ryrlty and no confllctJ, l,"t
should be addad.

Once flnal. the zonlng map lhould r

wldely published to avold rlskr or
conccmr thst the mrp may be ma '

avallablc only to burlnesr partnen a
cronlet of people ln power and thr
should be a competltlvc tend.r for the
block opened for uprtrcam p€troler
operatlonj. Alrc, thc zonlng or at lerJt t
tender rhould be rubrect to the
completlon of certain envlronmentrl a
soclal astesrments, the rtsultr of whl
should also bc publllhed for trrnrparrnct.

We bellcvc that the followlng Jtlndar
rhould alro b€ dd€d

I
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Proposed additlon:
replace the words'a contractor'with the wordJ "the
winning contractor"

Propored addition:
Petroleum aSreementJ shall have a maximum duration
period of 20 years

Prcposed additlon:
The grant of a non exclusive exploration license shall

be rubject to an envlronmental and Social impact
arreisment, published and approved by relevant
authority.

Propoted addltion
The cabinet eecretary shall table the production sharing
contract for ratiflcation by parliament.

The contractor shall offer acceJs to local communitieJ
to common infraJtructure such as roads where uJe will
not have an im on contractorr activitieJ

Propoled addltlon

rofessional capacity
necersary to fulfil the

.;ontractor'J obligations
under the petroleum

reement"

'section 45(2) providet
that a petroleum
agreement may be
executed between the
Cabinet Secretary and
a contractor after the
conclurion of the
biddi rounds
Section 45(1) gives

authority to the
,Cabinet secretary to
negotiate and award
the petroleum
agreements in the
prescribed form on
behalf of the
6^vernment and the
k .r of production
,haring contract is

pretty much a form full
of blanks for periodt
and figures.

5ection
Exclurive
license

49: Non
exploration

Section 59

To enable clarity.

The Blll should really Jet out the maximu
duratlon for petroleum agreementr (e.

2O yeard to avold risks of collurion wi
cronles or bu nesr partnerJ to grant the
near perpetual petroleum aSreementr (
advantageous termr. Any extenJion wou
be posslble if the proiected production li
of the r€levant block extends beyond tl
origlnal duratlon of the petrolzu
atreement, but lt would be subJect 1

another llmlt (e.9,5 or l0 years) and ft
approval by the relevant authoritier. Alrr
the Blll rhould alro ret the principle (

falrly short excluslve exploratlon period
ln order to facllltate the surrender (
portlonr of the permltted arrea an
ther€fore fr€e the arca for othen.

Whil't the details can be left t
reSulationr, the BIll should ret the overa
requlrement th8t the grant of a nor
exclusive exploratlon llcerue should b
rubject to an envlronmental and socl:
impact arsessment belng carled oul
publbhed and approved by the relevar
authorlty 6nd to an open, transparenl
non-dircrlmlnatory and competitiv
bldding process flun like the petroleur

Communities rhould be Siven accerJ t(
common infrastructure eJpecially a, in th{
inrtance of roads they are likely to be tht
best roads
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Section 67:
'for the purpore of covering the full ertimated cortr E[
implementation of 1f,g_decommksioning plan".

Proposed additlon

Part V Section 72 Section 72: Consirtent with section lll, contractors
should dbcloe, annullly. lnformatlon on all pryment,
and deemcd pEyment, madc to thc Govemmcnt and
Crcvcmmcnt ltrndcs, monetary or ln klnd ln
conncctlon wlth upJtltam pctroleum op€rrtlonr, ln
accordance wlth appllcrble l8w.
Proposed for lndurlon
'All disclosures of payments under this Seaion shall be
reported to an independent administrative body and
shall be published and verified in accordance with the
principles of the Extractive lnduJtrier Transparency
lnitiative as prescribed in the regulations and with
Section lll".

Proporcd na, scctlon: Cabinet Secretary should
publish in the Gazette and by any other appropriate
meanj to inform interested persons: (t) all key
petroleum rector productionr revenue and expenditure
datai 0i) calk to competitive tenderr under this Act:
(iii) notices of grant of permits and petroleum
aSreements and the grounds for the grantJ and a
summary of the terms of the permitj and petroleum
agreementr; (iv) a 5ummary of the field development
plans, decommissioning plans and local content plansi
and (v) notices of termination or revocation of permits
and petroleum aSreementi. lf posible, full permits and
petroleum agreementr and background information
relatinS to the grant of tuch permitr and petroleum
aSreementJ lhould be made available for disclosure on
a website. A register of permitJ and petroleum
atreementi and any variation and notices in
connection therewith should also be kept and be open
for public access in accordance wtth applicable law.

Dlsdorurp

"The Upitream regulatory authonty shall establish and
maintain of a regirter of petroleum agreements,
licenses, permitl and authorizationJ by the Cabinet
Jecretary and ratified by parliament and modalities for
accerJ of the regirter to the public."

Prcpored addltlon

PART VI Prcposed addltlon
section 77(3): The local content plan lhould also
enJure "thrt r pcruon carrylng out upjt]lam petrolaum
operrtioni rhall enrurc marglnallled, mlnorlty goupr
erpedllly women and youth rrc provlded for

les.

for lndurlon

The decommirsioning fund seems k b,
funded for the purpoJe of corts relate &
decommissioning. The fund rhould rtalh
bc cnablkh€d "for the purpose of gglar-ry
thc full enlmatcd cortr Ellmplcmcntr ,,
of lbc_dccommlrrlonlng plan'. Othen e
there is no assurance that there will indeec
be sufficient fundr to cover thoJe costr.

Kenya iJ not a member of the Extrac..re
lnduJtrier Transparency lnitiative but +hG

form of production lharing contract r( rt
to it.

Contract Dirclosure
We propose an inclusion similar to t'
Ghanaian law below

To ensure that women and youth a
given opportunitiei in the uprtream rect(

ln order to enJure com Iiance with that

_t
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T Section lll (l) Cabinet Secretary thall develoP
regulationr for reporting. transparency and

accountability in the upstream petroleum Jector, which
includes the publlcation of all petroleum agreementt.
recordr, annual accounts and reports of revenues, feet.

taxes, royaltles and other charges, as well as, beneficial
ownership of companies fulfilling their local content
quotar any other relevant data and lnformation that
support payments made by the contractor and
paymentr received by the National 6ovemment,
County 6ovemmentr, and local communitiei.
Propored for lnclurlon 'Confidentiality clauses or other
clauses in a petroleum agreement that Prevent
dlsclolure of Information on any payment, made and
revenuei received in connection with uPstream
petroleum operationr conducted in Kenya shall be
void to the extent requlred for disclosure of such

lnformatlon ar ret out in the Kenyan conititution and
thls act-

requirement, the following provisi
should also be added to prev(
confidentiallty clauses to become
hindrance

3.1.3 Mlnlstry of Enerry and Petroleum

The Ministry agreed with a number of proposalt by KEPSA and the Kenya Civil Society
Platform on Oil and Gas and made submistion, albeit with modification as follows:

(l) Definitions of the terms "best petroleum induJtry practices", "local content",
"block" and "non-exclusive exploration permit" are more apProPriate as drafted in
comparison to the KEPSA proposals.

(2) Proposed definitions of community land, compulsory acquisition. Private land and
public land by KEPSA were adopted. lt was also aSreed to define common user

facility, being petroleum infrattructure owned and maintained any person that may
be used by third parties.

(3) The term local community would be better defined as a ward or wardl in which an
upstream petroleum resource is exploited; while ward has the meaning assigned to
it in the Constitution.

(4) Missing in the draft is the meaning of a national oil company, being an oil comPany
established by the Government for purposes of conducting uPrtream Petroleum
operations on behalf of the Government, including participating in the commercial
interests during development and production.

(5) The Ministry agrees with KEPSA in the definition of a petroleum agreement (Section

2) and in improving clarity of Section 1O (5) by adding the words "to cary out his
dutiet under thir Act".

(6) Section 8 regarding conduct of up5tream petroleum operations is better ai drafted
in the Bill, while there is no conflict between the functions of the CS in Section 1O

and those of the Authority in Section 15.

(7) lt is not in order to tranrfer the provision on making a false statement to the CS as

provided in Section l0 (6) (b) to Section 43 which deals with licensing.
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(8) The powers of the Authority to enter any premises to ensure compliance with the
Act will be seriously fettered by proposals of KEpsA to obtain search warrant
(Section 16 (k)) and giving notice [Section 34 (t)].

(9) There are clear distinctionr between the roles of the cabinet secretary, the
Authority and the Energy and Petroleum Tribunal, established under the Energy Bill
2015' to hear appeals against decisions of the Authority. Further, with regird to
competition, the Authority', function of enhancing competition in upstream
operation, [section 35 (c)] is not within the mandate of the competition Authority.

(10) The Ministry agrees with the amendment proposed by KEpsA in section 44 that the
government may enter into a petroleum agreement with a qualified person who
then becomes a contractor.

(ll) To assure Sovernment and protect the national interest, it is necesrary to retain the
requirement for the cs to approve substitution of an operator in the petroleum
aSreement as provided in Section 48.

(12) The requirement for operational permits pursuant to section 5l does not amount to
over-regulation as alleged by KEPSA. The Authority will need to balance the need
for efficient operationr and provision of information by the contractor. lt will be
necessary to put in place an expeditious syrtem ofgranting the necessary approvals.

(13) ln Section 54, there is need to increase the time for reporting of discovery from 4g
hours (two day$ to seven days.

(14) Ratification by Parliament (Section 58) which section presupposes that parliament
shall ratify the Field Development Plan herein after referred to as the (FDp) which
are plans that an operator is required to provide before commencement of the
actual exploration. Ratification by Parliament has been limited to instances where
commerciality of discovery has been established: by way of submission of the field
develop plans which detail how the resources will be exploited. The Ministry
submits that Ratification of petroleum agreementr that precede exploration will be
unnecesrary workload for Parliament, and in any case theJe are entered into
through competitive bidding processes that ensure protection of national interests.
During exploration, companies invest their own risk capital and as a frontier
country, Kenya should be seen to attract credible invertors by way of fairly
predictable procerses.

(15) Regarding local content (Sections 77 and lB), technology transfer will be done in a
manner that does not infringe on any intellectual property rights. ln addition,
minimum requirements for local content will be set through a participatory process
to ensure that they are realistic.

(16) with regard to the iirue of excessive penalties, and in particular, the setting of
minimum fines, the Miniltry concurs with KEpsA and consequently propores to
review them as tabulated below:

Revlsed PenaltySectlon Offence Current Penalty
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Sectlon Offence Current Penalty

ro (6) obitructi or hinders the
Cabinet Secretary or
makes false or
misleading Jtatement

not less than ten million
shillings or to a priton
term of not less than three
years or both

16 (1)

(mm)
Violation not less than ten thousand

per violation per day

34 (s) opens, breaks, alters or
in any way interferes
with a lock, seal, mark
or other fastening

not less than five hundred
thousand shillingsor to a
prison term of not less

than six months or both

34 (6) resiitr, hinders or
obstructr any
committee, officer,
employee or agent

not less than five hundred
thousand shillingsor to a
priron term of not less

than six months or both

43 (4) entages in upttream
petroleum operations
without executing a

petroleum agreement

not lesi than ten million
shillings or to a prison
term of not less than two
years or both

not exceeding
million shillings
prison term
exceeding ten
both

twenty
ortoa
of not
yeart or

4e (6) carryrnS
exclurive
surveys
permit

out non-
exploration

without a

not less than ten million
shillings or to a prison
term of not less than ten
years or both

not exceeding ten million
shillingr or to a prison
term of not exceeding five
years or both

sr (8) Carrying
without
permit

out work
operational

not less than ten million
shillings or to a prison
term of not less than two
years or both

not exceeding ten million
shillings or to a prison
term of not exceeding five
years or both

s4 (3) notifying the public of a

discovery without
having reported it to
the C5 within the period
specified

not less than
million shillings

twenty not exceeding
million shillings
prison term
exceeding five
both

twenty
or to a

of not
yearJ or

ss (3) abandoning a well
without notice to C5

not less than twenty
million shillings or to a
prison term of not less

than five years or both

not exceeding
million shillings
prison term
exceeding ten
both

twenty
ortoa
of not
yearr or

Revised Penalty

not exceeding
million rhillings
prison term
exceeding five
both

twenty
ortoa
of not
years or

not exceeding five
hundred thousand shillings
per violation per day

not exceeding one million
shillings or to a prison
term of not exceeding
two year or both
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Sectlon Offence Cunent Penalty Revlsed Penalty

62 (2) removal of petroleum
and sample without
consent

not less than twenty
million shillings or to a
prison term of not less

than five years or both

not exceeding
million shillings
prison term
exceeding ten
both

twent-
or to
of nor
years c

70 (3) Failure by contractor to
remove property

not less than ten million
shillings or to a prison
term of not lers than ten
years or both

75 refusing to furnish
information or making a
falre statement

not less than twenty
million shillingr or to a
prison term of not less

than two years or both

87 (2) manaSrnS
of waste
upstream
operationj
licence

or disposing
arising from

petroleum
without a

not less than thirty million
shillings or to a prison
term of not less than five
years or both

88 (3) failing to maintain in
good condition and
repair, all rtructurei,
facilities, equipment and
other property

not less than one million
shillings or to a prison
term of not less than six
months or both

8e (4) Venting and
natural gas

authorization

flaring of
without

not less than one hundred
million shilling, or to a
prison term of not less

than five years or both

1r3 (r)
(c)

lllegally acquires land,
vandalizes infraitructure

not less than one hundred
million shillings or to a
prison term of not less

than fifteen years or both

116 general penalty where
none is expressly
provided

not lesr than five million
shillings

not exceeding five
hundred thousand shilli ng
or to a priron term of no.
exceeding one year o-
both

twenty I

or to r

of no
yearJ or

not exceeding
million shillings
prison term
exceeding five
both

not exceeding one I

hundred million shillings
or to a prison term of not
exceeding fifteen years or I

both

not exceeding five I

hundred thousand shillings
or to a Prison term of not
exceeding one year or I

both

not exceeding one 
I

hundred million shillings
or to a prison term of not
exceeding fifteen years or 

I

both

not exceeding one
hundred million shillings
or to a prison term of not
exceeding fifteen years or
both

not exceeding ten million
shillings or to a priJon
term of not exceeding five
years or both
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5.0 COMMITTEE OBSERVATIONS

a. Ihe Committee observed that some proposals for amendment of the Bill from the
stakeholders were proper as they iought to improve the current version of the
Bill. However it is worth noting that proposed amendments from the stakeholders
were varied as their proposals sought to cater for their divergent interests. The
Committee will therefore at a later Jtage introduce amendments to the Bill for
consideration during the Committee Stage.

b. The Committee further observed that the proposed Bill is one that concerns
County Governments within the meaning of Article 110 of the Constitution and is

therefore an ordinary Bill.

6.0 COMMITTEE RECOMMEN DATIONS

ln view of the above proporals from the stakeholders and the Ministry of Energy and
Petroleum; the Committee is preparing amendments to the Bill which it will then table
before the House at a later date upon further clarifications and consultations with the
stakeholders and the Ministry of Energy and Petroleum.
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