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CHAIRPERSON'S FOR.EWORD

The Public Investments Cornmittec on Social Services, Administration and Agriculture is one of
the six Watchdog Committees in the thirtecnth Parliament thal examines repons of the Auditor-
General laid before the National Asscmbly to ensure efficiency and effectiveness in the use of
public resources. The Committec i.s established pursuant to National Asscmbly Standing Order
206E.

The Public lnvestment on Social Services, Adminiskation and Agriculture, with regard to the
agriculrure, public administration, health, and social protection sectors; examines the reports and
accounts of public invcstmcnts, examine the reports of the Auditor-General on public
investments; and in the context of thc autonomy and efficiency of the public investments,
examine whether the affairs of the public investments, arc bcing managed in accordance with
sound financial or business principles and prudent Cornmcrcial practiccs. This ensures
implementation of Article 229(S) of the Constitution on reports laid before the House by thc
Auditor- General.

In examining the accounts of the Auditor General, the Committee invited accounting oflicers in
each of the nvcnty thrcc (23) State Corporations under review to adduce evidence before it. The
accounting officer for spofis Kenla appeared before the committee to shed light on existence of
the Kenya sporls Authority.

There are more than four hundrcd (400) State Corporations undertaking different mandates in
their respective sectors. Due to this large number, thc prcvious Public Investments Committees
had been unable to conclude examination of the accounts of thc Auditor Gcncral of these State
Corporations.

Considering the workload and the backlog, the National Assembly resolved to amend the
standing orders by splitting the Public Investment Committee into three committees, public
Inveshnents Committee on Social Services, Adminishation and Agriculture (PIC-SSAA) being
one of them.

The Committee (PIC-SSAA) with a view to clear the backlog in examining the reports of the
Auditor General, embarked on thc proccss of inviting the accounting offrcers for the State
Corporations under its mandate to adducc evidcncc before it.

Despite the State Corporations being established rvith Semi-Autonomous Governmenl Agencies
(SAGAs) status by their respective establishing Acts of Parliament, Executive Orders or legal
noticcs some years ago, the Committee discovered that:
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i) Some State Corporations still operatc under the control of the parent ministries or state

departments as dirsctorates.

ii) The budgets of some State Corporations are still managed by the Parent Ministry or

other State Corporations.

iii) Somc State Corporations were never operationalized even after their establishing Acts

wcrc as$ented to and comrnencement date realized.

iv) Some other entities operated under the control and managemelrt of other State

Corporations.

In view of their questionable autonomy, the affected Statc Corporations did not prepare annual

financial statenrents for cach of the financial years they have been in existence in contravention

of Article 226 of the Constitution which provides as follows;

(l) An Act of Parliament shall provide for-
(a) the keeping of financial records and the auditing of accounts of all governments and

other public entities, and prescribe other measures for securing efficient and

transparent fiscal management; and

(b) The designation of an accounting officer in every public entity at the national and

county level of governrnent.

(2) The accounting oflicer of a national public entity is accountable to the National

Assembly for is financial managemcnt, and thc accounting offtccr of a county public

entity is accountable to the county assernbly for its financial management.

(3) Subject to clause (4), the accounts of all governments and State organs shall be audited

by the Auditor-Gcneral.

Further, se*tion 68 (l) of the Public Finance Management Act, 2012 provides that an accounting

oflicer for a National Government entity, Parliamentary Service Commission and the Judiciary

shall be accountable to the National Assembly for ensuring that the resources of the respective

entity for which he or she is the accounting officer are used in a way that is lawful, authorised,

effective, efficient, economical and transparcnt-

Section 68 (2) (b), (c) and (k) of the Public Finane Management Act, 2012 states that in the

pcrformance of a firnction under subsection (1), an accounting officer shall:-

(b) ensgre that the entity keeps financial and accounting records that comply with this Act;

(c) ensure that alt financial and accounting records the entity keeps in any form, including

in elecEonic form are adequately protectcd and backed up;

vil



ft) prcparc annual financial statements for each financial year within threc months after the
end of the financial year, and submit them to the Auditor-Ceneral for audit, and in the
case of a national govemment entity, forward a copy to the National Treasury;

This report contains observations, findings and recommendations arising from twenty three (23)
State Corporations that have ncvcr preparcd and submitted Financial Statements ro the Auditor-
General for audit as required by section 68 (2) (k) of flre Public Financc Management Act,
20l2.The repofi is structured as foltows:

i) Gencral observations and recommendations arising from recurring and cross-cutting issuesii) Issues identified by the cornmittee in each of thc state corporarion;
iii) Management submissions for each entity.
iv) committee observations / findings and recommendations on each entity.

In this report, the Committee makcs policy recommendations and at the same time recommends
specific actions against spccific officers. It further recommends further investigations of certain
mattcrs by competent invcstigative agencies such as the EACC and the DCI.

The Committce apprcciates the offices of the Speaker and the Clerk of the National Asscmbly
for the supPort accorded to it to fulfil its Constitutional mandate. The Committee further extends
its appreciation to the office of the Auditor- ceneral for the services they offered to the
Committee during the entire period.

I also extend my appreciation to my fellow Members of the Committee whose contributions and
dedication to duty has enabled the Committec to examine the audit queries and produce this
report.

on behalf of the Public lnvestments Committee on Social Services, Administration and
Agriculrure and pursuant to National Assernbly Standing Order 199(6), it is my pleasant duty
and honour to present thc l't Report of the Public Investments Committee on Social Services
Adminisuation and Agriculturc on the examination of the Reports of the Auditor General on the
Financial statements of nventy ttree Government Agencies.

HON. EMMANUEL WANGWE CBS, MP

AGRI
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E)MCUTTVE SI]MMARY

The ls Report of the Public lnvestments Committce on Social Services, Adminishation and

Agriculture contains the Cnmmittee's examination of 23 nontompliant State Corporations.

In its examination and scrutiny of the evidence adduced by the accounting ofHcers of the various

State &rporations, the Committee's primary approach was to elicit background information as

to why particular course of fmancial and/or management actions wete or were not taken' This

was done rvith the relevant laws in mind including, the Constitution, the Public Finance

Management Act,2012 and Regulations, the Public Audit Act, 2015, the State Corporations Act

1986, and Public Procurement & Asset Disposal Act,2015.

The preface of the report contains preliminaries on the establishment of the Committee, its

Membership and Seoretariat, mandate and the guiding principles goveming the Committec while

undertaking its mandate.

Part two of the report contains the Committee's gcneral observations / findings on cross cutting

issues, and its recommendations.

Part three of the report contains rcports of the specific State Corporations, Committee

Observations / findings and finally, Committee recommendations on the State Corporations.
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1.0 PREFACE

r.I FSTABLISHMENT A}ID II{ANDATE OF TEE COMMITTEE
l. The Public Investments Committee is establiehed under the National Assembly Standing

Order (S.O.) 2068 and is responsiblc for the examination of the working of pubtic
investmcnts basod on their audited r€polts and accounts. It is mandated to -a. examine the reports and accounts ofpublic iuvestments;

b. examine the reporE, if any, of the Auditor General on public invcsfrrcnts; and
c. examine, in the cotrtext of the autonomy and cfficiency of public invcsffieots,

whether the affairs of the public invcstmcnts arc bcing managed in accordance
with sound financial or business principles and prude,nt commercial practices.

2. The Committee, in considering the audited accounts of State Corporations, was guided by
the Constitution of Kcnya and the following statutes and regulations in carrying out its
maudate;

The Public Finance Manageme,lrt Act, Z0lZ;

The Public Audit Act,2015;

The Sate Corporations Act, 1986;

The Public Procurement and Asseb Disposal Act, 20lS;

The National Assembly Standing Ordere; and

TheNational Assembly (Powers and Privileges) Act, 2017.

1



r.2 COMNIITTEE MEMBERSIilP
3. The Committec membership comprises -

S/I{o

Member's Name Constituency Party

I Hon. Emmanuel Wangwc,

Chairperson

MP CBS- Navakholo ODM

., Hon. Caleb Amisi

Chairperson

Luyai, MP- Vice Saboti ODM

3 Hon. Ferdinand Kevin WanYonYi, MP Kwanza FORD.K

4. Hon. Martin Peters Owino, MP Ndhiwa ODM

5 Hon. Mary Wamaua Njoroge, MP Maragua UDA

6. Hon. Nixon Nicholas Ngikor Ngikolong MP Turkana East Jubilee

7 Hou. (Dr) Peter Francis Masara, MP Suna West ODM

8 Hon. Abdi Jehow Fshtrna,MP Wajir ODM

9 Hon. Bsrnard Kibor Kinrr, MP Nandi l{ills T'DA

10. Hon Elijah Njore Njoroge Kururiq MP Gatundu North Independent

I l. Hon. Geoffrey Wandeto Mwangi, MP Tetu UDA

12. Hon. Bishop Emeritus @r.) Jackson

Kosgei, MP

Kipkemoi Nominated UDA

13. Hon. Joshua Kivinda Kimilu, MP Kaiti WDM

I4. Hoa. Michael Warnbugu Wainaina, MP Othaya UDA

l5 Hon. PaulNabuin Ekwom, MP Turkana North ODM
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lJ COMNilITTEE SECNETARHT

4. The following members of the secretariat facilitated the cornrnittm:

Mr. Adcn Abdullahi
Principal Clerk Asslrtrnt II-Head of Secretarirt

Ivfu. Mark Namaswa

Clerk Assirttnt UI

Ms. Christine Kemunto Mariita
Clerk Aceistrnt IU

Ms. Esther Kariuki
Hrnsrrd OflIcer III

Itrts. MercyKinyua
Legrl Counsel II

Mr. Thomas Ogrvel
Flscel Analyst II

Mr. WesleyAbugah
Rerearch Offtcer ttl

Ms. LilyCherotich
Communiceffon OIIlcer

Mr. Noah Chenrweno
Sergeant-At-Arms

Mr. Moses Ecamai

Audlo Olllcer

Mr. Bensou Muthuri
Sergeent-Al-Armr

hdr. Kevin Ojianrbo
Modla Relstionr Ofllcer
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Committee Proceedings

5. In its iuquiry into whether thc affairs of public investneCIts are managed in accordance with

sound business principles and prudent commercial practices, the Committee received both

oral and rvritten evidence fr,om Cabinet Secretarics of various Ministries, Principal

Secretaries of various State Departrnents and Chief Executive Officers, Directors and

Rcgistrars of State Corporations.

6. To producc this report, the Committee held twenty six (26) sittings in which it examined the

evidencc adduced by the accounting officers of the twenty three (23) State Corporations.

7. The recornmendations are found under various seetions of the report on each of the State

Corporations examined.

r.4 COMI\fl TTEE GENERAL OB SERVATIONS AI{D RE CO ITfMEND A TIONS

8. In consideration of managernent submissions of the various State Corporations, the

Committee noted crosscutting matters that infomred these general observations and

recommendations. Specific observations and recommendations arc however made in

relation to the respective State Corporations in the subsequent sections of the report.

g. The Committee was gpided by Article 95 of thc Constitution on the role of the National

Assembly as well as its mandate under the National Asscmbly Standing Order (S.O.) 2068

and strategic objectives that each of the State Corporation is expected to achieve.

10. The Committee was further guided by section 15(2) of the State Corporations Act, 1986

which states that the chief executive of a state corporation may be summoned by the Public

lnvestuients Committee to answer on behalf of the Board any question arising from a

reporl including a special report, of the Auditor-Gencral concerning the state corporations.

Lack of Autonomy in lludgeting, Appropriations and Budgetary Control

6



ll. The Committee observed that Article 226 (l) (b) of thc Constitution and section 67(3) of
the Public Finance Management Act, 2012 provides that the Cabinet Sccretary National

Treasury shall ensure that at any time therc is an accounting officer in each national

government entity.

12. Howcvcr, thc operating Statc Corporations have been receiving funds as itemized budgets

in the line ministries rather than rccciving grants directly. Consequently, the entities lack
autonomy to control their budgets as payments are basically made by thc linc ministries as

and when the need arises.

13. The rqspective State Corporations establishing Acts, provides that the entities should

prepare budgets that are approved by respective Boards and submitted to the Cabinet

secretary for approval.

14. Sorne State Corporations were managed by their sister State Corporations rather than them

exercising autonomy derived from their establishing Acts of parliament. This was observed

betwern the Communication Authority of Kenya and the Universal Sewice Advisory
Council; the Media Council of Kenya and the Media Complaints Commission.

15. Majority of the State Corporations are managed by staff secondcd from the parent

ministries or state departments denying them Semi-Autonomous status. The parent

ministries or state departments are hesitant to grant the Semi-Autonomous status as

cnvisagcd in the establishing Acts.

16' Deliberate micro-management of the State Corporations by their rcspective parent

ministries or state departments thus depriving them adequate funding to offer intended

services to the Kenyan Public.

Lack of Accountability of public funds and failure to prcpare and submit linancial
statements to the Auditor General for audit

17' The Committee requested the accounting officcrs of all the State Corporations and their

7



respective Principal Secretarie#Cabinet Secretaries appearing before it to provide the

budgetary allocations, the appmpriations and the actual expenditure for the period they have

beeu in cxistence.

18. For various financial years, a total Budget of Kshr.3r917r052,096 for thc fcw State

Corporations that complied with the Committee's request for evidence, had not been

appropriately accounted for due to their failure to prepare and submit f,rnancial statemBtrts

for audit. The details of budgetary allocations, appropriations, the acnral expenditure and

the un-absorbed amounts is listed below and the appcndix attached to this report;

State Corporations Allocated

Amountffihe)

Actual

Expenditure

Un-Absorbed

Amouut

I Agricultural Information

Resource Centre (AIRC)

114,832,693 Not submitted

? Clinical Offi cers Council 514,208,000 439,847,000 74,361,000

3 Estates Agents Registration

Board

30,368,394 26,474,056 3,944,338

4 Kenya Consurner Advisory

Committec

709,209,13'l 189,952,308 19,256,829

5 Kenya Fish

Authority

Marketing 63,690,000 60,946,540 2,743A64

6 Kenyra Fishing lndustries

Corporation

10,000,000 9.997,600 2,400

7 Mathari National Teaching and

Research Hospital

1,639,882,712 Not submitted

I Media Complaints Commission 69,775,000 Not submitted

I National Heroes Council 140,086,01I 127,901,979 12,184,032

10 Physiotherapists Couucil

Kenya

of 59,537,151 Not zubmitted

1l Pubtic Health Officers and 115,650,683 103,874,095 11,776,588

8



Technicians Council

12 Refugee Appcals Board 88,692,539 84,833,497 3,959,051

l3 Kenya I{ealth Fluman Resource

Advisory Council

276,759,973 Not submitted

l4 Kenya Health professions

Oversight Authority

192,269,210 153,160,464 39,109,746

t5 Tobacco Control Board 315,619,626 I15,574,102 200,M4,524
r6 Valuers Registration Board 16,934,917 Not submitted

Total 3,917,052,096 1,312,511,631 2,604,5dj0A65

19' The Committce notcd with conoern that, all the corporations listed below have failed to
prepare and submit financial statements to the Offrcc Audiror General for audit-

1. Agricultural Inforrration Resource Cenre (AIRC)

2. Animal Technician's Council

3. Mathari National Teaching and Referral Hospital,

4. Clinical Oflicers Council;

5. Counselors and psychologists Board;

6. Physiotherapists Council of Kenya

7. Public Health Oflicers and Technicians Council;

8. Kenya Health professions Oversight Authority;

9. Tobacco Control Board;

I0. Kenya Nutrjtionists and Dieticians Institute;

I l. Kenya Health I{uman Resource Advisory Council;

12. Health Records and Information Managers Board;

13. Kenya Fish Marketing Authority;

14. Kenya Fishing Industries Corporation;

15. Kenya Consumers protection Advisory Committee;

16. National Heroes Council;

17. Kenya Nationa[ commission on culn'e and social services

18. Estates Agents Registration Board;

9



19. Valuers Registration Board;

20. Refugees Appeals Board;

21. Media Complaints Commission;

22. Universal Scrvicc Fund Advisory Council;

23. Kenya Sports Authority

20. Further, the Committee was infonned that the Kenya Sports Authority docs not exist as a

state corporation.

21. Besides, the Committee noted that the listed State Corporations have their financial books

of accounts incorporated into their respective parent Ministries or departments despite being

established as State Corporations. This contravenes the provisions of Articles 226 and 229

of the Constitution, Section 68 (2) (k) of the Public Finance Management Act,20l2, section

7 of the Public Audit Act,20t5 and section la(3) of the State Corporations Act, 1986

which rcquirc the books of accounts to be independently prepared and submitted to the

Office of the Auditor-General for audit.

22. Further, the Cornmittee noted that the regulatory State Corporations receive money from the

public through member registration and subscription fees. However, the State Corporations

failed to prepare financial statemcnts and accounts of the monies received from the public

and thereafter submit them to the Auditor-General for audit as required by law. The

Committee noted that this money is 'public money' and 'public funds' as defincd under

section 2 of the Public Finance Management Act,2012 and the Public Audit Act, 2015

respectively and as such, should be audited in accordance with the Public Finance

Management Act,2012 and Public Audit Act, 2015.

Failure to prepare nnd submit statements for unspent money repeid into the Natlonrl

Erchequer Account
23. Section 45 (l) and (2) of the Public Finance Management Act ,2012 provides that rvhen a

Ministry or Statc Departmcnt has an appropriation that has not been spent at the end of the

financial year for which it was appropriatcd, it shall lapsc immediately at the end of that

Financial Year. The urspent money shall be repaid into the National lixchequer Account

10



and a statement prepared and submitted to the conholler of Budget.

24. The Committce obscrved that the state departments in which some non-operationalized

State Corporations opcratc did not prepare and submit statements for unspent money repaid

into the National Exchequer Account conuary to Scction 45 of the public Finance

Management Act,2012.

25' For various financial years, a total of Kshs.2,604rs40r465 allocatcd to the State

Corporations as listed in paragraph I ? in this report rvas un-absorbed as at the end of the

rcspcctive years for which the State Corporations were in existence. There was no

documentary evidencc that was availed to prove that the unspent money was repaid into the

National Exchequer Account.

Fallurc by thc Psrent Ministries to operationalize the State Corporations

26. The Committee noted that various Cabinet Secretaries failed to operationalize the State

corporations that fall within their respective ministries as follows:

i. The Cabinet SecrcLery Ministry of Health has failed to operationalize the Clinical
Officers Council, the Counselors and Psychologist Board, the physiotherapists

Council of Kenya, the Public Ilealth Offrcers and Technicians Council, The Kenya

Health Human Resource Advisory Council, the Kenya Health professions Oversight

Authority, the Tobacco Control Board, the Kenya Nukitionists and Dieticians

tnstitute, thc Hcalth Records and Information Managers Board and Mathari National

Teaching and Referral Hospital.

ii. The Cabinet Secretary Ministry of Mining, Blue Economy end Maritime Affairs
failed to operationalize the Kenya Fish Marketing Authoriry and the Kenya Fishing

Industries Corporation. However, the Fisheries Management and Devclopmcnt Act,
2016 that established the Kenya Fish Marketing Authority was declared invalid for
want of public participation by the Court in a Judgment delivered on l5d November

2022, Despite the claims of a stay order, the Authority did not avail before the

committee, any court evidence or Ruling of stay of thc said Judgment.

11
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The Cabinet Secretary Ministry of Agriculture and Livestock Devclopment failed

to operationalize the Animal Technicians Council and the Agricultural Information

Rcsource Centre.

The Cabinet Sccrctary Ministry of Lands, l'ublic Works, Ilousing and Urban

I)evelopment failed to operationalize the Estates Agents Registration Board and the

Valuers' Registration Board.

The Cabinet Secretary Ministry of Tourism, Wildlife and lleritage failed to

operation the National Heroes Council and the Kenya National Cornmission for

Culttuc and Social Services.

The Cabinct Secretary Ministry of Information, Communication and the Digital

Economy failed to operationalize the Media Complaints Commission and the

Universal Service Advisory Council.

The Cabinet Secretary It{inistry of Investments, Trade and Industry failed to

operationalize the Kenya Consumers Protection Advisory Committee-

The Ministra of Interior and Nctional Administration failed to operationalize the

Refugees Appeals Board.

vlu

State Corporations established through Executive Ordcrc but lack clear mandate

27.The Committee noted that the Executive Orders establishing some public entities or State

Corporations as a Semi-Autonomous Government Agencies did not state thc mandate.s of

those entities and their operational autonomy.

28. The affected State Corporations include the Agricultural Information Resource Centre,

the Kenya National Commission for Culture and Social Services and Kenya Sports

Authority which does not exist.

State Corporatlons thut lack substantive accounting officers

29. Section 67 (3) of the Public Finance Management Act, 2012 providcs that the Cabinet

Secretary shall ensure that at any time there is an accounting offrcer in each National

Governmcnt Entity.

12



30. The Commiuce noted that some public entities lacked designated accounting officers

while others had accounting officers who have becn in acting capacity for an inordinately

long period.

31 . In relation to the aforementioned provisions, the Committee obsen ed that;

i' The Kenya Information and Communication Act, 1998 establishes the

Cornmunication Authority of Kenya and the Universal Service Advisory Council.

However, thc Univcrsal Scruice Advisory Council does not have a designated

accounting officcr and its sourcc of funding is not clearly stipulated in the Act.

The Media Council Act - Act No. 46 of 2013 establishes the Media Council and

the Media Complainrs Commission. Horvever, the establishing Act and the

cabinet secretary had not designated an accounting officer for the Media

Conrplaints Commission and its source of funding is not clearly stipulated in the

Act or who is rcsponsible for collection of fines or penalties that may be imposed

from time to time.

32. Section 6 of the Public Finance Management Act, 2012 states that in the case of any

inconsistency between this Act and any other legislation, on the mattens to do with:
a) preparation and submission of budgot estimates, including the time for doing eo;

b) preparation and submission of accounts for audit, including the time for doing so;

the Public Finance Managemenr Act shall prevail.

Failure by the State Corporations to keep linancid and accounting rccords thrt comply
rvith the Public Finance Manrgcment Act, 2012

33. Section 68 (2) (b) and (c) of the Public Finance Management Act,20l2 states that in the

performance of a function under subsection (l), an accounting officer shall:-

(b) ensure that the entity keeps financial and accounting records that comply with

lt

this Act;
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(c) ensurc that all financial and accounting records the entity keeps in any form,

including in clectronic form are adequately protected and backed up;

34. Furthcr, Regplation 104 (l) of the Public Finance Managcment - (National Governmcnt)

Rcgulations 2015 provides that all receipts and payments vouchers of public moneys shall

be propcrly supported by pre-numbered receipt and payment vouchers and shall be

supported by the appropriatc authority and documentation'

35.In relation to the above provisions, thc Statc Corporations, werc not opcrating a scparatc

financial reporting system distinct from their parent ministries. The Corporations were

therefore in breach of Section 68 (2) (b) and (c) of the Public Finance Management Act,

2012 and the attendant Regulations as well as their respective establishing Acts which

requires them to kecp financial records.

36. Some entities did not have a separate bank account and the payment vouchers were

prepared by/under the parent ministries' Iinance department and thus no clear demarcation

of which payments or receipts relates to the parent ministry and rvhich relates to the Semi-

Autonomous Government Agcncies.

37. It was also not clear how any donations, gifu, gunts and Appropriations in Aid (or

receipts by the State Corporations were accounted for considering that some collected

revenuss, reccived donations, gifts or grants yet they werc not given the Semi-

Autonomous status.

Weak Govcrnance

38. The Committee observed that some State Corporations were operating without substantive

Board of Directors and accounting officers (Chief Executive Officerfl)ircctor-

General/Registrar). It was also observed that, in majority of the state corporations, the

Chief Executive Offrcers/Managing Directors/Registrars were in acting capacity or

stafiloffrcers seconded from the parent ministrics or state departments. The operations of

74



the State Corporations were merely an extension of the parent ministries or state

deparlments. This hampers the independence and governance of the State Corporations to
make stratcgic and binding decisions. The State Corporations lacks approved Human
Resource Instrumcnts due to the said impediments.

Declaration of entities as National Government Entitics
39. The Committee observed that thc Cabinct Secretary National Treasury has failed to

declare various state corporations, authoritics or other bodies whose functions fall under
the national govemment to be a national goverflmcnt entity. This is despite the approval
by the Cabinet and Parliament through various Acts of Parliament establishing the entities.
The Cabinet Secretary has therefore continued to breach Section 4 of the public Financial
Managemcnt Act, 2012 and Regulation 2l I of the Public Financial Managemcnt National
Government Regulations, 20 I 5.

Recommendations

40. Thc Commlttce recommends that;

i. Within three months after tabling and adoption of this report, the Cabinet

Secretary and the accounting officer of the Iine ministries for the State

Corporations established by an Act of Parliament or Legal Notice which continue
io operate as directorates within the said parent ministries or State Departments

should take the necessary steps to accord them the semi-autonomy depicted in the
establishing statutes.

within thrcc monrhs after tabling and adoption of tbis report, the Attorney-
General and the Cabinet Secretary of thc line ministries for rhe State Corporations
established by Executive Order which continuc to opcrate as directorates within
the said parent ministries or State Departments shoutd initiate thc necessary lcgal
steps of developing a legal framework to accord them the scmi-autonomy
depicted in the Executive Order.

ll.

The State Corporations that rely on National Exchequer for financial support

should be funded tluough grants rather than as budgctary line itcms. Further, upon

lll.
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tabling and adoption of this report, the State Corporations that are not

opcrationalized, should be operationalized and granted their autonomy status. In

addition, the Cabinct Secretary in charge and in consultation with the Attorney-

General, should initiate the proccss of rcpealing the respective Acts of Parliament

or relevant statutes establishing them wherc it is felt that the statutes havc been

overtaken by events and are no longer applicable like in the case of Animal

Technicians Council.

lv Upon tabling and adoption of this report, State Corporations that are managed by

their sister corporations bc granted their semi-autonomous status.

v Within three months upon tabling and adoption of this report, the Cabinet

Sccretary in charge, in consultation with the Attomey General should initiate the

amcndmcnt process for the State Corporations established to offer services that

conflict or arc similar to those of sister corporation established by the same Act to

be merged.

vl Within three months upon tabling and adoption of this report, the Attorney

General should give guidance on the Executive Orders establishing the State

Corporations but do not clearly define and prescribc the functions of each entity.

vii. Within three months from the date of tabling and adoption of this report or by the

deadline of the legally stipulated period of three months after the end of thc

financial year whichevcr comes earlier, the accounting officers o[ the State

Corporations should prcpare financial statements for the period they have been in

existence.

vn1" Within three rnonlhs after tabting and adoption of this report, the accounling

officers of the affected State Corporations and the line ministries should provide

evidence to National Assembly of the repayment of the unspent funds to the

National Exchequer Account and a statement prepared and submitted to the

16
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2.0 EXAMINATION OF TIIE REPORTS OF THE AUDITOR GENERAL ON THE

AI.'DITED ACCOUNTS OF TIIE LISTED 23 STATE CORPORATIONS

41. The Committee invited the Chief Executive Officers, Directors-General and Registrars of

the twenty three State Corporations discussed in the body of this report.

42. The Commitrce also invited thc Cabinct Secretaries and Principal Secretarim for the

respective ministrics to adduce more evidence on the existence status, accountability and

operationalization of State Corporations in question.

43. The management of the Corporalions \vas to provide the Committce with information

relating to Auditor-General reports, financial statements, approved budgets, appropriated

amounts and unspent appropriations for the years thcy have been in existence as per their

respective establishing Statutcs.

2.1 EXAMINATION OF THE RXPORTS OF THE AUDTTOR GENERAL ON THE

ATJDTTED ACCOUNTS OF A GRICT'LTT'RAL TNFORMATION RES O URCE

CENTRE (AIRC)

44. Agricultural [nformatior Resourc,e Centrc (AIRC) is a Semi-Autonomous Govemmental

Agency (SAGAi in the State Dcpartment for Crop Development. The Cenhe started in

1966 to disseminate agricultural information to farmers, extension workerc and other

stakcholders.

45. Mr. Riphard Githaiga" the Ag. Director Agriculture Information Resource Cente appeared

before the Committee to adduce evidencc on the Audited accounts of Agriculttue

Information Resource Centre

18



46. The Ag. Director informed the Committee that;

The organizational structure of the state Department for crop Development as

approved by the Public Servicc Commission places the institution (AIRC) as a
Division under Directorate of Rescarch and Innovation. The Director AIRC
repods lo the Research and Innovation secretary who in turn reports to the
Principal Secretary.

ii. AIRC is listed as an institution in the State Departrncnt for Crop Development
under Executive Ordcr no I of 2023. However, the Semi-Autonomous status of
the institution has not becn established in the following areas:

(a) Financial management - The institution does not receive transfers or grants

from the state Department of crop developmcnt. It is funded from the

accounts of the State Department through a vote hcad like all Divisions in the

state department.

(b) The center does not maintain its own accounts and therefore cannot produce

financial statements as its accounts are covered by the State Department for
Crop Development with the Principal Secrctary as the Accounting Oflicer.

(c) The Center does not have capacity to recruit and maintain a staff complement.

All olficers working at the institution are deployed from the Starc departnent
for Crop Development.

Submlssions by thc Cabinet Secretary Ivlinistry of Agrlculturc and Livestock
I)evelopment

47. The Cabinet Secretary informsd the Commlttee that;

The Agricultural Information Resourcc Centre (A[RC) is a Division in the State

Department of crop f)evelopment rvithin thc Ministry of Agriculture and

Livestock Development.

t.
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ii. The Cc,lrter was started in 1966 and has over the years produced agricultual

information materials for ortension workers and farmers'

iii. Thc Ccntnc has also been involved in training or amoog other rclarcd cour8es:

communication skills, supervisory and management skills, extension service

dctivcry for extension and other developmentworkers'

The services were initially offered frec of charge but this became

unsustahablc from late 1980s due to budgetary conshaints'

tv

v To address the sustainsbility challenge, the Governmeut created a revolving

ftrnd. The fund is estabtished under Exchequer and Audit (Agricultural

Information Centers Revolving Fund) Regulations, [[N. 163/1993' LN'

2ln$00, Con. No. I 3n000.

vl The arrangement allowed lhe Centne retain rsvemrcs earned from the

commercial activities, to cohanco the qualrty of services and thcreby bc

more effective, efficieo! responsive to the information neods of the Ke'lr1mn

fanncrs, training noeds of ortensionworkers and the agriculture sector in

geoeral.

vii. AIRC collec6, processes and shares Agdcultural Information to farmers,

CBOs, NGOs and Private sector. AIRC in parfrership with various

etakeholders in the Scctor. The Center produces agricultural mass media

iafrmation, education and communication (IEC) materials that 8xs

disssninated to clients through integrated media

viii. The approved organization structure by the Public Servicc Commission

places ttre institr.rtior as a Division under Directorate of Rescarch and

lnnovation in the State Departnent for Crop Dcvclopmen! Minisfiy of
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Agriculture and Livestock Development. The officers working at the
institution are deploycd from the state department for crop Dcveropment.

The cenffe is funded from the accounts of the state Department for crop
Development through a vote head, like ail other Divisions in the state
department. The centre spent Kshs.4o,04r,4r7 in thc financial year
2o2u2023, and Ksh.33,3o7,579 in the Financial year 202lt2022through
funds from the State Department.

x. The sate Department for crop Devclopment supervises the centre for all
technical, administrative and frnancial activities. All iinancial allocation
reccived from the state Department are accounted for through the
established procedures in the stale Deparhnent. Auditing is done along with
the other Divisions and Statement prepared.

Committee Observations

48. The Commillss obscrved that;

AIRC did not provide a copy of the establishing instrument to the Committee.
However' Executive order No. I of 2023 recognizes the Agricultural Information
Resourcc ccnke (AIRC) as a semi- Autonomous Government Agency.

The Executive order does not state the mandate or functions of ttre Cenke. However,
it operates as a Directorate in the Ministry of Agriculture and Livestock Development
without clear legal framcwork

lll The Anorney General has abdicated his constirutional role under Article 156 of the
constitution as the chief legal advisor to the covcmment in failing to advise the
Government to provide for clcar legal framework and mandate of thc entities
established through Executive Orders.

l.

ll.

21



D

lv

v

Iu.

lv.

Committee Recommendations

i. Within three rnonths upon tabling and adoption of this rcPort, the Cabinet Secrctary,

Ministry of Agriculture and Livestock Development in conjunction with thc Attomey

General should develop a legal framework that outlines the functions, structure,

autonomy in operations and budgeting and accountability of public resources and

r€port to Parliament'

Parliament reprimands thc Cabinet Secretary, Ministry of Agriculrure and Livestock

Development for failure to operationalize the AIRC and grant autonomy in its

operations and financial independence.

Parliament rcprimands the Cabinet Secretary National Treasury for failure to appoint

an accounting officer for AIRC in line with Articte 226(1)(b) of the Constitution and

Section 67(3) of the Public Finance Managematt Act, 2012'

TI

The tnstihrtion does not prepare and subrnit separate finagcial statements for audit to

the Auditor-General in breach of Section 68 (2) (k) of the Public Finanoe

Management Act, 2Ol2 despite being established as a Semi- Autonomous

Government Agency under Executive Order No' I of 2023'

The State Department for Crop Devclopment did not provide the budget, the

appropriated amount or submit statements for unspent money repaid into thc National

Exchcquer Account contrary to section 45 of the Public Finance Management Act,

2012.

Within three months upon tabling and adoption of this report, the Cabinet Secretary

Minisfy of Agriculture and Livestock to operationalizc the AIRC as per the

Executive order No. 1 0f 7073 rvhich establishes AIRC as a semi-Autonomous

Government AgencY.
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v within three months upon tabling and adoption of this report, the accounting oflicer
shall prepare outstanding financial statemeuts of the centre since establishment as a
Semi-Autonomous covernment Agency and submit to the Auditor-Gcneral for audit.
The Auditor-General shall audit and report to Parliament in accordance with Articlc
229 of the constitution and the Public Audit Act, 20i5. Subsequently, the Accounting
oflicer of AIRC must at all times comply with the legal provisions relating to
accounts and audit in accordance with Section 68 of the pubtic Finance Management
Act,2012.

vi' The Attorney-General should develop legal inskuments that clearly specifies, defines
and prescribes the functions, funding, accountability and rnanagement of entities
created through Executive Orders.

vii' Within three months upon tabling and adoption of this report, and after the financial
statements are submitted for audit, thc Auditor-Gencral should audit and report to
Parliament on the Appropriations in Aid and any other monies received or collected
by the entity in form of grants, donatjons or loans in the course of its operation. Also,
the Auditor-General should audit and report to this Parliament the expenditure/use of
public funds by the entity to ascertain whether thc resources of the entity were used
iu a way that is lawful, authorised, effective, eflicien! cconomical and transparent.

2.2 EXAMINATION OF THE REPORTS OF TIIE AUDITOR GENERAL ON THE
AUDITED ACCOUNTS OF ANIMAL TECHMCIANS COUNCIL

49' The Animal Technicians Council is established under section 4 of thc Animal Technicians
Act No' I I of 2010. The Act provides for regulation of and training, registration and
licensing of animal technicians.

50' Hon' Mithika Linturi the cabinet secretary, Ministry of Agriculture and Livestock
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Development appeared before the Committee to adduce evidence on the Audited accounts

of Animal Technicians Council.

Submirsions by the Cabinet Secretary Ministry of Agriculture and Livestock

Development

51. The Cabinet Secretary informed the Cornmlttce that;

The Animal lschnicians Council is established under the Animal Tcchnicians

Act No. I I passed in 2010 and it provides for the training, registration, and

licensing of animal technicians to provide for the regulation of the standards

and practice of the profession of animal technicians cxcluding malters

concerning animal health and food safcty.

ll. The proponcnts of the of the Act then a Bill which was through a private

mernber lost interest in the implementation of the Act when H.E. the then

President through a memorandum to Parliament excluded matters animal

health and food safcty to abide by international standards as set out by thc

World Organization for Animal I{ealth WOAH) enforced through the World

Trade Organization's Sanitary and Phytosanitary (SPS) Protocol. To support

international trade in livestock and livestock products, WOAH standards

discourage countries from having more than one veterinary statutory body

regglating professionals guaranteeing safety of food of animal origtn if they

rvant to Eade.

iii. Thereaffer, in 2011 Veterinary Surgeons and Vcterinary Paraprofessionals

(VSVp) Act no. 29 of Z}ll was passed which follorved intemational standards

that adequately catered for the functions then envisaged under the Animal

Technicians Act on the practice by technologists and technicians in the

veterinary practice.

l.
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v

The vsvP Act is an act of parliament to make provision for the training,
regishation and licensing of veterinary surgeons and vetcrinary
paraprofessionals; to provide for matters relating to animal health services and

welfare, and for conncctcd purposes. The enforcing agcncy in the vSVp Act
is the Kenya Veterinary Board that regulates both thc vctcrinary surgeons and

thc veterinary paraprofessional s (technor ogi sts and techn ic ians ).

Cognizant that the Animal Technicians Council rvas based on the importance
of regulating practice by veterinary technologists and technicians involved in
service delivery in disease control especially treating animals and inspection
of food of animal origin which mandate u/as removed frorn the Animal
Tcchnicians Act as stated in the long title. The vetcrinary technicians and

technologisrs are now fully regulated in the vsvp Act in compliance with
international standards. During prcparation of Executive ordcrs, legislations
are a primary reference point explaining the basis of repeated gazettcment of
the Animal Technicians Council despite the potential operational nightmare.
For this reason,

opcrationalized.

the Animal Technicians Council has never been

Due to lack of an operational Animal Technicians Council from the Executive
order, inadvertent allocation of budgets to the council have remained unspcnt

by the Agency unless are reallocated ancl thereforc there are no audited
accounts since the Animal Technicians Council has never been functional. In
the Hcalth sector multiple regulatory agencies, exist for nurses, doctors, and

other cadrcs a situation that would attract sanctions internationally. The
options availablc include retaining the status quo or repeal the Animal
Technicians Act to avoid any further confusion to stakeholders.

vl

vii' The Cabinet Secretary suggested the need to repeal the Animal Technicians
Act till such time tecbnicians in thc Livestock Sector who arc not catered for
in the vsvP Act are in sufficient nccd for serf-regulation
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Committee ObserYrtions

52. The Corunrittcc observed thag

i. The Animal Technicians Council has not been operationalized and thereforc does not

cxist dcspite bcing established by ttre Animal Technicians Acq 2010 ts a Scmi-

Autonomous Governmetrt AgcncY

Thc Cabinet Secretary did not provide thc budgetary informatiou and the ap,p,ropriatcd

amount and therefore the Comnritt@ wus unable to establish whether there hss been

any funding andrelated expenditure on account of Animal Technicians Council in the

State Departuent.

iii. The ftmctions of the Animal Tochnicians Council have been duplicated by the Ken)ra

Veterinary Board as established under the Veterinary Surgeons and Veterinary and

Para-profeseionals Act, 2011. The Ministry prcposes to repeal the Animal

Technicians AcL

Commlttee Reomrnend ations

53. The Comruittec reconunends trat within three months upon tabling and adoption of this

report the Ministry of Agriculturc and Livestock Development in consultation with the

Attorney General to initiate the legal prccess to rcpcal the Animal Technicians Council,

2010 O address the duplication of functions of the Animal Jschnisims Council and the

Kenya Veterinary Board.

23 EXAMINATION OF TIIE REFORTS OT'THE AUDITOR GENER.A.L ON TUE

AUI}IIED ACCOUNTS OF THE MATHARI NATIONAL TEACHING AND

REFFERAL HOSPITAL
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54. Mathari National Teaching and Refenal llospital is established under the State
Corporations Act, Cap. 446,I*gal Notice No. 165 of 2020. As per Executive Order No. I of
2023, the Hospital is undcr thc statc Department for Medical Services.

Submissions by the CNef Executive Officer

55' Dr. Julius Ogato Chief Executive Oflicer (CEO) was accompanied by Mr. Francis
I{aranja Hcad of Finance, Mr. Daud lbrahim Internal Audit and Alice Wangui Head of
Administration appeared before the C,ommitlee to adduce evidence on the accounts of Mathari
National Teaching and Rcferral Hospital.

56. The Chief Executive O{ficer informed the Commince thar;

l. The Mathari National Teaching and Referral Hospital was established as a Semi-

Autonomous Govcmmcnr Agency (SAGA) through Legal Notice No. 165 of 21d
August, 2020. The CEO was cmployed to head the institution in Octob erZ}ZZ.

The Hospital does not receive funds as grants but all its accounts are run frorn the

Statc Departrnent for Medical Services, Ministry of Health. The Hospital collects

revenue as Appropriation in Aid (AlA) to run its operations.

The Mathari National Teaehing and Refcrral Hospital Board rvas constitured in

ii

lll.

2020

Submissisns by thc Principal Sccrctary State Department for Medical Services

57. Mr. I{arry Kimutai Principal Secretary Medical Services, was accompanied by Dr. peter

Chemwile Senior Finance Officer, Mr. Moses Gitari, Mr. Joseph Koech, Vivian Mboga
Adminisration, Dr. Purity Kiunga appeared before the Commitree to adducc evidence on the
accounts of the Mathari National Teaching and Referral l{ospital.
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58 The Principal Secrctary informed the Committee that;

i. The Hospital was cstablishd as a Semi-Autonomous Govsrnment Agency

(SAGA) through l.cgpl Notice No. 165 of 2020 under the Statc Corporations Act

as a lwel Six Tertiary Hospital offcring spocialized Neuropsychiatric Services ae

well as Research aud Training in Mental Health.

ll. Thc Hospital is governed by a board of directors which consists ofl

a- A non-cxecutive chairpcrson appointed by the President

b. Thc Principal Secretary in the ministry for the for the timc bcing responsible

for finance, or his or her representative, appointed in uniting

c. The Principal Secretary in the Ministry for the time being responsible for

health, or his or her representative appointed in writing

d. The Principal Secretary in the Ministry for the time being responsible for

correctional scrvicss or his or her re,preeentative appointed in writing

e. Thc Attorncy-Ce,neral or his repr€ssntative, appointed in writing

f. Tho Chief Exocutive Officer who shall be ex-officio member of the Board;

and

g. Thrte other membsrs, not being public officers, appointed by the Cabinet

Seuetary by virure of gsuder, disability, regional balancc and their

knourlodge and experiencc in matters in matter rolated to fiancd,

managemen! ecotromics, law or any otherrelsvant field'

iii. The Hospital collects Appropriation in Aid (AIA) as Facility Improveruent Fuad

{FF), which is artrninistcrod by tbe CEO with the ovcrsight of the Board of

Directorg.
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Commlttee Observrfions

59. The Committce ohcrved that;

l. Despite being established as a body corporatc with an envisaged finaqsixl ,6
administative autonomy by the I.rgEI Notice No. 165 of 2020 and Stare

Corporations Act, the Hospital still opcrates as a Department in the Ministry of
Hcalth.

v.

ii. The Chief Executive Office,r of the Mathari National Teaching and Referral

Hospital was in breach of Section 16 (l) and (2) of the Legal Notice No.l65 of
2020 which requires that the Board to kecp proper audit books and records of
accounts of the income, expenditure, assets and liabilities which shall b€ audited

and reported upon in accordance with Section 68 (2) (k) of the Pubtic Finance

Management Ac(2012 and the public Audit Act 201j.

iii. There is micro-managemcnt of the Hospitat by the parcnt ministry which impcdes

the oversight role of the Board.

lv. The CEO does not account for the Appropriation in-Aid in contravention of
section 68 of the Public Finance Management Act,2012 and section 16 of Legal

Notice 165 of 2020.

The goverffnent owes the Hospital Ksh. 900 million through the stato

Departnrent for Correctional Senrices for psychiatric assessment of suspects.

vl. The Principal Secretary confinncd to thc Coruninee on ceding the bospital to
opemte as a SAGA and confirmed allocating grants to the hospital in the current

financial year.
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vt! Thcre are proposals to relocate the Hospital to Ngong which might expose the

current land to the risk of being grabbed or sale to interested parties. The Hospital

is in a protractcd stnrgglc to securc a title deed and there had been an increased

encroachrnent of the facility's land and this sabotages its future expansion plans.

Committee Recommendations

60. Thc Committee Recommends that;

Parliament reprimands the Cabinet Secretary, Ministry of Health for failure to

graut autonomy in the Hospital's operations and financial independence.

Parliament reprimands the Cabinet Secretary National Treasury for failure to

appoint an accounting officer for the Hospital in line with Article 225(lXb) of the

Constitution and Section 67(3) of the Public Finance Management Act,20l2-

Within three months upon tabling and adoption of this report, the Cabinet

Secretary Ministry of Health to expedite the process of granting autonomy to the

Hospital to facilitate its aftainment of the status of a Semi-Autonomous

Govemment Agcncy (SAGA) and report to Parliament.

lv Within three months upon tabling and adoption of this report the accounting

officer shall prepare outstanding financial statements of the Hospital since

inception and submit to the Auditor-General for audit.

v The Auditor-Gcneral shall audit and report to Parliament in accordance witb

Article 229 of the Constitution and the Public Audit Act, 2015.

v1. The Accounting Offtcer of the Hospital must at all times comply with the legal

provisions relating to accounts and audit in accordance with Section 68 of the

Public Finance Management Act, 2012,, section 16 of Legal notice 165 of 2020

1t

t.

lll.
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vlt.

vlil

and section l4(3) of the State Corporations Act, l9g6

That even if the Hospital is relocated to Ngong with a larger piece of land, the

current location be rerained for posterity.

Within three months upon tabling and adoption of this report the Directorate of
Criminal lnvcstigations and within three rnonths upon tabling and adoption of this

report, the Ethics and Anti-comrption Commission to initiate investigations into

the alleged grabbing of part of the Hospital land. Thc Officc of the Dircctor of
Public Prosecutions to initiate legal proceedings against any eulpable party.

ix. Within three months upon tabling and adoption of this reporl, and after the

financial statements are submitted for audit, thc Auditor-General should audit and

report to Parliament on the Appropriations in Aid and any other monies received

or collected by the entity in form of grants, donations or loans in the coursc of its
operation. Also, the Auditor-General should audit and report to Parliament the

expenditurey'usc of public funds by the entity to ascertain whether the resources of
the entity were used in a way that is lawful, authorised, effective, efficient,

economical and transparent.

2.4 EXAMINATTON OF TIIE RBPORTS OF THE ATIDITOR GENERAL ON THE
AUDITED ACCOUTTITS OF TTIE CLIMCAL OFTICERS COT,NCIL

6l The Clinical Officers Council is established under section 3 of the Clinical Officers

(Training Rcgistration & Licensing) Act No 20 of 2017 to coordinate and regulate the

training, registration and licensing of all Clinical Officers in Kenya. The Act commenced

on 7ft July 2017.

62, As per the Executive Order No. 1 of 2023, the Clinical Officers Council is under rhe State

Department for Public Health and professional Slandards.
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Submlssions by the Registrar of the Clinical Officers Council

63. Mr. Ibrahim Wako, the Registrar of the Clinical Officers Council appeared before the

Cornmittec to adducc evidence on the Audited accounts of the Clinical Offrcers Council.

64. The Registrar informed the Committee that;

i- The Cl"inical OfFrcers Council Financial Statements for the Financial Year

202012021were audited by Wanen and Associates -a private auditor.

ii. The Council receives internally generated funds from members through

rcgistration of clinical officers, examination fees for accreditation and practicing

licences.

iii. The Council has subrnitted the Financial Statements for the Financial Years

2020/2021 and 2021/2022 to the Office of the Auditor General as required by

section 68 (2) (k) of the Public Finance Management AcL 2012-

Submissions by thc Principal Secretary Statc Department for Hcalth and

Professional Stendards

65. Thc Clinical Oflicers Council is established under Act of Parliament no. 20 of 2017. The

Council has no Exchequer Funding and solely relies on internally generated funds.

66. The Council is categorizod as a regulatory body by SCAC and approval of I{R instument

is on-going. The Council has a fully constituted and Gazetted Board and has eleven 11

staff, five seconded from the Ministry of Health.

67. Budget approvals are done by the Board with the Chief Executive Officer being the

Accounting OfIicer. The Council Financial Statemcnts arc Audited by private auditors.

The council has written to thc OAG and the audit proccss has begun and is ongoing.
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Committee Observations

68. The Committee observed that;

The Clinical Officcrs Council is established as a body corporate by the Clinical
Officers (Training Registration & Licensing) Act, 2017 with an envisaged financial

and administrative autonorny.

It The Council received money &om the public through member registration fees,

examination fees and practice licence fees. Money received from the mcmbers of thc

professional body is 'public money' and 'public funds'as defined under section Z of
the Public Financc Management Act, 2012 and the public Audit Act, 2015

respectively and as such, should bc auditcd in accordance with the public Finance

Management Act, 2012 and Pubiic Audit Act, Z0lS.

ut The accounting officer of the Council failed to prepare financial statements and

accounts of the monies received from the public and thereafter submit to the Auditor-
General for audit since 201?, in contravention of section 68 (Z) (k) of the public

Finance Management Act, 2012.

lv. Further, the Registrar was in breach of Section 29 (1) and 29 (3) of the Clinical
Oflicers (Training, Registration and Licansing) Act,2017 which requires *rat the

Registrar under the direction of thc Council to keep proper books and records of
accounts of the income, expenditure and assets of the Council and to submit its

accounts to the Auditor General for audit within four months after thc end of the

financial year.

v. The Council directly outsourced private auditors to audit their annual financial

statements in contravention of scction 23 of the public Audit Act, 2015.

l.
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Committee Recommendafions

69. The Committee rccommends that;

Parliament reprimands the Cabinet Secretary Ministry of l{ealth for failure to

monitor the financial performance of tlre Clinical Officers Council in line with

section 88 of the Public Finance Management Act, 20L2.

u The accounting offrcer shall preparc outstanding financial statemenls of thc

Council since inception and submit to tlte Auditor-Gcneral for audit. The Auditor-

General shall audit and report to Parliament in accordance with Article 229 of the

Constitution and the Public Audit Act, 2015.

iii. The Registrar Clinical Officers Council must at all times comply with the legal

provisions relating to accounts and audit in accordance with Section 68 of the

public Finance Management Act, 2012 and Section 29 af the Clinical Officers

(Training, Registration and Licensing) Act, 2017.

Within three months upon tabling and adoption of this report, the Ethics and Anti-

Comrption Commission should inrastigate the matter of the Clinical Offrcers

Council oursourcing private auditors contrary to section 23 of tbe Public Audit

Act,2015 with a view to ascertain any loss of public funds, including audit fees

paid to the private auditors, and the Oflice of Director of Public Prosecution

(ODPP) to subsequently prcfer appropriate charges.

lv

v Within tluee month$ upon tabling and adoption of this report, and afler the

financial statements are submitted for audit, the Auditor-General should audit and

report to Parliament on the Appropriations in Aid and any other monies received

or collected by the entity in form of grants, donations or loans in the course of its

operation. Also, the Auditor-General should audit and report to Parliament the

cxpcnditure/usc of public fi.rnds by thc cntity to asccnain whcthcr thc rcsources of
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the entity were used in a way that is lawful, authoriscd, effbctive, efficient,

economical and transparcnt.

2.5 EXAMINATION OF THE REPORTS OF THE AUDITOR GENERAL ON THB
AUDITED ACCOUNTS O[ THE COUNSELORS AND PSYCHOLOGISTS BOARI)

70. The Counsclors and Psychologists Board is establishecl under scction 3 of the Counselors

and Psychologists Act No. 14 of 2014. The date of commencement of thc Act rvas lEft
August 2014- The Act provides for training, registration, licensing, practicc and standards

of counselors and psychologists.

71. As per the Executive Order No. I of 2023, the Counselors and psychologists Board is

under the Statc Department for Public Health and Professional Standards.

Submissions by the Rcgistrar

72 Dr. Matilda Mghoi, The Registrar/Chicf Executive Officer of the Counselors and

Psychologists Board appeared before the Committee to adducc evidence on the Auclited
accounts of the Counselors and psychologists Board.

73. The Regishar/chief Executive offrcer informed the committee that;

i. The Counselors and Psychologists Board was cstablished on 56 August" 2022

under Section 3 of the counselors and psychotogists Act No: 14 of 2014.

The Core function of thc board is to regulate the Curriculum of Counselors &
Psychologist, registration, lic*nsing thc practice and standards of counselors and

psychologist.

u.

The primary sources of revenue for the Organization include registration and

licensing of Counselors and Psychologists. The Board has diligently planned to

il1.
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diversiff the rcvenue streasn and explore opportunitiee for sustainable funding to

achieve its goals.

lv The Organization's financial position reruains constanl The Board has not yet

rcccived any moniee since its inccption.

v. Thc Board of Directors was constituted in August, X422.

Submfuelons by the Principal Secretary Strte Department for Health and

Profegslonrl Standatds

74. The Board is establishsd under the Counsolors & Psychologiss Act No 14 of 2014 in

the Gazette Notice No. 9322 of 5th August 2022.

75. The Board ha no exchequer funding and has neither collected nor received any funds

from registration of the psychologists. Consequently, the Board books of accounts have

not been audited.

76. Tho Induc,tiou of tfue Board Memb€rs was done by the State ftrporations Advisory

Commiuoe (SCAC) ou 126 and 136 luly 2023. The Board has written a letter to the

Ministry roquesting authority to open Bank account.

Committee Observations

77. The Committee obsewed that;

The Counselors and Psychologists Board is established as a body corporah by thc

Cognselors & Psychologist Act, 2014 with an envisaged ftnancial and administrative

autonomy. The Counsclors and Psychologists Board was appointed on 56 August 2022

dcspite the Counselors & Psychologist Act,2014 coming into force on 186 August 20L4.

ii. The Counselors and Psychotogists Board was in breach of Section 43 of the Counselors

1.

35



l.

and Psychologists Ac\ 2014 which requires thc Board to keep proper books and records
of accounts of the income, expendirure and assets of the Board and submit its accounts to
the Auditor General for audit.

Committee Recommendations

'18. The Committee recommcnds that;

Parliarnent reprimands the Cabinct Secretary rcsponsible for Health for faiting to
promptly appoint the members of the Counselors and Psychologists Board in 2014 when
the Act came into force on l Sth August 2014.

ii' The Registrar Counsclors and Psychologists Board must at all tirnes comply with the
legal provisions relating to accounts and audit in accordance with Section 6g of the
Public Finance Management Act, 2012, Section 43 of the Counselors and psychologists

Acr, 2014 and section l4(3) of the state corporations Act, 19g6.

Within three months upon tabling and adoption of this report, and after the financial
statements are submitted for audit, thc Auditor-General should audit and report to
Parliament on the Appropriations in Aid and any other monies received or collected by
the entity in form of grants, donations or loans in thc corusc of its operation. AIso, the
Auditor-General should audit and report to Parliament the expenditure/use of public
funds by the entity to asccrtain whether the resources of the entity were used in a way
that is lawful, authorised, effectivc, efficicnt, economical and transparent.

Ill

2.6 EXAMINATION OF TTTE REPORTS OF TIM AUDITOR GENERAL ON THE
AUDITED ACCOI]NTS OF THE PI{YSIOTHERAPY COUNCIL OF KENYA

79. The Physiotherapists Council of Kenya is a regulatory body established under the

Physiotherapists Acl No. 20 of 2014.

80' The Physiotherapists Council of Kcnya is under the State Department for public Health
and Professional standards as per the Executivc ordcr No. I of 2023-
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Submissions by the Acting Chief Brccudve Olficer

g1. Mr. Douglas Kohrt, the Ag. Chief E:cecutive Officer of thc Physiotherapigs Council of

Ken),a accompanied by Mr. Heury Opondo the Chairpe$K'o' appearcd before ths

Committec to rdduce evidence on the accounts of Physiotherapists Council of Kenya.

82. The Ag. ChiefExecutive Officer informed the Committee that;

t. The Physiotherapists Council of Kcnya is cstablishcd as a body corporato under

section 3 of the Physiotherapists Act, No' 20 of 2014'

ii. The Council was estsblished in 2014 with the main mandate of training and

licensing of physiotherapiste in Kcnya'

lll. The Council has thxee (3) mombers of staffincluding the Acting CEO who are all

seconded fr,om the Ministry of Health.

w The Councit does not rcceive any monies from the National Treasury' Howcver'

the accounts of the cntity are administered from the Minisry of Health'

v The council earnings is through collections from members' foes (license and

registration fces) at a rate of Kshs.5'000 for each registratiou and licence

arnountiug to an average collcction of Kshs,S million Per year.

Submlrrlonr by the Princlpal SecreterT Stete Department for llealth And

Professlonal Strndards

83. The Principal Secretary informed the Comnittee that;

Phpiotherapists Council of Kenya (PCK) is a regulatory body established under

anActofParliameat(PhysiotberapistsActNo.20of20l4)

t.
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ll. The crcuncil does not receive any funding from thc exchequer but collects
revenues through subscription from mcrnbers which have been used for
operations, maintsnanoe and salaries.

lll. PCK has a Gazettcd Board, an Acting cEo Deployed by the Ministry and two
other stalr. Thc council has requested for more staffdeployed to the council to
shengthcn services.

v

Auditor General to have their books aud.ited.

Commlttee Obseryatlons

84. The Committee observed thaq

The Physiotherapists couacil of Kenya (PCK) is established as a body corponare by
the Physiotherapists Act No. 20 of 2014 with an e,nvisaged financial and
adminisEative autonomy.

iv' The Board has written to scAC rcquesting for categorization and is in the
process of developing HR insuuments to be submitted to the public service
Comrnission for approval upon frnalization.

A lriler has been written directing the council to engage the office of the

l.

ii. The co*ncil has an Acting cEo who is deployed bythe Minisfy.

iii' The council reccived money from the pubLic through member regishation fees and
practicing licence foes. Money received *om the members of the profcssional body is
'public money' and 'public fimds' as defined under section 2 of the public Finance
Managernent Act,2012 and the Public Audit Act, 2015 rcspectively and as such,
should be audited in accordance with the Public Finance Managernent Act, 2012 and
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Public Audit Act,20l5

lv The accounting officer of the Council failcd to prepart financial statements and

accounts of these monies received from the public and thercafter submit to the

Auditor-General for audit since 2017, in contravention of section 68 (2) (k) of the

Public Finance Managemcnt Act, 2012.

v Further, the CEO was in breach of Scction l6 (2) and (3) of the Physiotherapists Act,

No. 20 of 2014 which requires that thc CEO undcr the dircction of the Council to

keep proper books and records ofaccounts ofthe income, expenditure and assets of

the Council and to submit its accounts to the Auditor Gcneral for audit within four

months after the end of the financial year.

vi. The Council was also in breach of Section l4(3) (3) of the State Corporations Act

rvhich requires the accounts of every state corporation shall be audited and reported

on annually in accordance with the Public Audit Act.

Despite the Council having neported that it only rclies on internally generated revenue

that averages Kshs.5 million arurually, its approved budgets have since 201712018

remained on averagp Kshs,l0 Million resulting into a huge budget deficit.

Committee Recommendations

85. The Committee Recommends that;

Parliament reprimands the Cabinet Secretary Ministry of Health for failure to monitor

the financial performance of the Physiotherapists Council of Kenya in line with

section 88 of the Public Finance Management Act, 2012.

The accounting offrcer shall prepare outstanding financial statements of the Council

since inception and submit to the Auditor-General for audit.

vll.

It.
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The Auditor-General shall audit and report to Parliament in accordance with Arlicle

229 of the Constitution and the Public Audit Act, 2015.

lv The CEO of the Physiothcrapists Council of Kcnya must ar all times comply with the

legal provisions rclating to accounts and audit in accordance with Section 68 of the

Fublic Finance Managcment Act, 2012, Section i6 of the Physiotherapists Act, 2014

and section l4(3) of the State Corporations Act, 1986.

Within three monlhs upon tabling and adoption of this repofl, and aftcr the financial

statements are submitted for audit, the Auditor-General should audit and report to
Parliament on the Appropriations in Aid and any othcr monics received or collected by

the entity in form of grants, donations or loans in the course of its operation. Also, the

Auditor-General should audit and report to Parliament the expenditure/use of public

funds by the entity to ascertain whether the resources of the entity were used in a way

that is lawful, authorised, effective, effrcient, economical and transparcnt.

2.7 EXAMINATION OF TIIE REPORTS OF THE AUDITOR GENERAL ON THE
AI.JDITED ACCOUNTS OF TI{F' PUBLIC HEAI,TII OF}'ICERS AND
TECM{ICIANS COUNCIL

86. The Public Hcalth Offrcers and Technicians Council (PHOTC) is established by public

Health Officers (Training, Registration and Licensing) Act, No. 12 of 2013 to regulate

thc training, practice and employrrent of public health o{ficers and technicians in Kenya.

87. As per the Executive Order No. I of 2023, the Public Health Officers and Tcchnicians

Council is under the Statc Departmcnt for Public Health and Professional Standards.

88. Mr. Aggrcy Oriema the Ag. Chief Executive Officer of the Public Health Officers and

Tcchnicians Council accompanied by Ms. Rachel Kiiru, Administration and Planning and

Mr. Nahashon Echoro appeared before the Committee to adduce evidence on the

accounts of Public Health Officers and Technicians Council.

v
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Submisdonn by the Acting Chtef Executive Of{icer

86. The Ag. Chief Exccutirre Officer informed the Committes that;

i. Tha public HEalth Offrcers and Technicians Council (PHOTC) is established ar a

body corporate under section 3 of the Public Health officers (Trainin&

Registration and Licensiug) Act, No. 12 of 2013 to regulate the trainiag practicc

and employnent of public health officers and technisians in Kenya'

ii. The council has nevsf, reoeived any firndr from the Exchequer.

There have bee,n delays in appointing a substantive board for the Council'

since its operationalization, the council has never eubmitted its hooks of accsuuts

and financial statements to the Office of *re Auditot Oencral.

submirsion0 by the Priudprl $ecretary Etste Department for Herlth and

Profe*sional Sttndarda

g?. The public Health oflicem and Techuicians Couneil was estsblished undsr ths Public

HealthoIEcersActNo12of20l3'(ActofPnrliamcnt}

The Council has previously been audited by a private auditor for the Financial Yeare

iii.

iv.

88

}Arcn}fi to 2021/20?2.

g9. The statc corporations Advisory committee (scAc) catcgoriees the council ns n

regulatory body. The board rnembers of the council were constihrted vide a gaeette

notice 9331, of August 5,?W2'

The council has r.uro (2) staffwho arc seconded from the Minisuy of Health and eight (8)
90.
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offiecrs who were recruitcd tt[ougt the Public service comrrission (psc). The council
has zubmitted it's a rsquest for appmval of Human Resource Insnuments to the pSc.

9I. The council has never submitted its Financial statements to the Auditor_General for
audit' However, the Council has udtten a letter to the oflice of the Auditor oe,flcral;
refcrence pHoTc/cc/2a?J,fiZns to audit its financiar sraremenB.

92. The Council reccives Appropriation in Aid (AIA)

Committse Ohseryetionc

93. The Comrnittee ohscrved that;

i' The Public Hsalth oflicers aud Technicians council is esrablished as a body
corporate by the Public Health officers (Training, Regis&ation and Licensing)
Act, 2013 with an envisaged financial and adminiskative autonomy.

ii' The Minisky failed to promptly appoint a substsntive Board of rhe pubtic Health
offioers and Technicians council when the Act came into force on lg,h
September 2013.

iii. The accountiug offlcer of the Council failed to pre,pare finan6ls1 statements and
accounto of monies received as Appmpriation-in-Aid and thersafter submit to the
Auditor'General for audit since 2017, in conhavention of section 6g (2) (k) of the
Public Finance Managernent Act, Z0 lZ.

lv Futher, the cEo was in breach of section rg of the pubric Hearth olEcers
(Trainin& Registration and Liccnsing) Act, 2013 which requires the cEo to keep
proper books and records of accounts of the income, expendifure aud assets of the
council and to submit its accounts to the Auditor General for audit within three
months after the end of the financial year.
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v The Council was also in breach of Section 14(3) (3) of the State Corporations Act

which requires the accounts of every stste corporation shall be audited and

reportcd on annually in accordance lvith the Public Audit Act.

vl. The Councit directly outsourced private auditors to audit thcir annual financial

statements in contavention of Section2S of thc Public Audit Act, 2015.

94. The Commlttec Recommends that;

Parliamcnt reprimands the Cabinet Secretary responsible for Health for failing to

promptly operationalize and appoint the membcrs of the Public Health Officcrs

and Technicians Council in 2013 when ths Act came into forcc on l8e September

20t3.

Parliament reprimands the Cabinet Secretary Ministry of Health for failure lo

monitor the financial performance of lhe Public Hcalth Officcrs and Tcchnicians

Council in line with section 88 of the Public Finance Managernent Act, 2012.

The accounting officer shall prepare outstanding financial stalemerlh of the

Council since inception and submit to the Auditor-General for audit.

The Auditor-General shall audit and report to Parliament in accordance with

Article 229 of the Constitution and the Public Audit Act,20l5'

1. The CEO Public Health Oflicers and Technicians Council must at all times

comply with thc legal provisions rclating to accounts and audit in accordance with

Section 68 of the Public Finance Management Act, 2012, Scction 19 of the Public

I{ealth Officers (Training, Registration and Licensing) Act, 2013 and section

14(3) of the State Corporations Act, 1986.

l.

ll

llt.

lv-
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vt Within three months upon tabling and adoption of this report, the Ethics and Anti-
Comrption Commission should investigate the matter of the publie Health

Offrcsrs and Technicians Council outsourcing private auditors contrary to section

23 of the Public Audit Act, 2015 with a vies, to ascertain any loss of public fiurds,

including audit fecs paid to thc private auditors, and the Oflicc of Dircctor of
Public Prosccution (ODPP) to subsequcntly prcfcr appropriatc chargcs.

vll within three months upon tabling and adoption of this report, and after the

financial statements are submitted for audit, the Auditor-General should audit and

report to Parliament on the Appropriations in Aid and any other monies received

or collected by the entity in form of grants, donations or loans in the course of its
operation. Also, thc Auditor-Gcneral should audit and report to Parliamcnt the

expenditure./use of public funds by the entity to ascertain whether the resources of
the entity were used in a way that is lawful, authorised, effective, efficient,
economical and transparent.

2.8 BXAMINATION OF THE R.EPORTS OF THE AUDITOR GENERAL ON TIIE
AUDITED ACCOUNTS OF THE KENYA IIEALTH PROFESSIONAL OVERSTGHT
AUTHORTTY (KHPOA)

95. The Kenya Health Professions Oversight Authority is established under section 45

of the Health Act2017. As per the Executive order No. I of 2023, the Kenya

Health Professions Oversight Authority is under the State Department for public

Health and Profcssional Standards.

Submissions by the Chief Executive Olficer

96- Dr' Jackson Kioko the Chief Executive Officer of the Kenya Health professional

Oversight Authority (KHPOA) accompanied by Mr. Nixon Oborah Chief Finance

Officer and Ms. Sophie Ngugi the Head of Quality and Assurance appcarcd bcfore the

Committce to adducc cvidencc on the status and accounts of thc Kenya Health

Professionals Oversight Authority (Ig{pOA).
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97. Thc Chief Executive Oflicer informed the Committec that;

The Kenya Health Professions Oversight Authority is established as a body

corporate undcr section 45 of the Health Act 2017.

The Authority Board of Directors is composed of nine (9) Members appointed in

Aplr1l2O27 and inaugurated by the Cabinet Secretary for Health in July 2022. The

Authority has a total of l3 members of shffseconded from the Minishy of l{ealth.

iii. The Authority has not been fully operationalized and its finances are budgeted aud

appropriated under thc Statre Department for Public Health and Professional

Standards, Ministry of I'Iealth.

The Council had a budgetary allocation of Kstrs"55,628,562. in the 202An021

Financial Year and Kshs.12,172,050 for the 202112022 Financial Year.

il

tv

v The Council has a budget of Kshs.65,562,468 for the Financial Yerrr 202311024 out

of which Kshs.15,000,000 is AIA and Kshs.50, 000,000 is from the Exchequer.

Submissions by the Pr{ncipal Sccretary State Department for Public Ilealth and

Professional Standards

Ms. Mary Muthoni the Principal Secretary, State Department for Public Health and

Profcssional Standards submitted that the Authority was established under Health Act,

ZOLT.It is a Statc Agency under the State Department for Public Health and Professional

Standards as per Exccutive Ordcr No.l of 2023.

The Authority receives its exchcquer funding as itcmiscd budget under the State

Department for Public l{ealth and Professional Standards, Ministry of Health. The

98

99
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ministry receives and acts upon funding requisitions to support activities of the Authority
in the approvcd fuinual Work Plans of the Aurhority. The Accounting of funds

appropriatcd and expenscd is donc undcr the Ministry of Health.

100. The Authority's Board of directors was constituted rvith 9 mcmbers appointcd in April
?022 when it became operational. The Authority has Staff estabtishment of g4 au,aiting

approval of HR with l3 In-post staff.

Committce Obscrvatlons

l0l. The Committec observed that;

i. Despite the Kenya Health Professions oversight Authority being established as a

body corporate by the l{ealth Act, 2017 with an envisagcd financial and

administrative autonomy, the Authority lacks autonomy and filancial
independence- Further, the Authority's finances are budgeted and appropriated

under the State Deparlment for Public Health and Professional Standards,

Ministry of Health.

ii. The accounting officer of the Authority failed to prepare financial statements and

accounts of monies received as Appropriation-in-Aid and thereafter submit to the

Auditor-General for audit since 2017, in contravention of section 6S (2) (k) of the

Public Finance Management Act, 2012.

iii. Further, the CEO was in breach of Section 59 of the Health Act, Z0l7 which
requires that the Board of the Authoriry to keep proper books and records of
accounts of the income, expenditure and assets of the Authority and to submit its
accounts to the Auditor Gencral for audit within three months after the end of the

financial year.

lv The Council was also in breach of Section l4(3) (3) of the State Corporarions Act
which requires the accounts of every state corporation shall be audited and

repofied on annually in accordance with the public Audit Act.
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Committee Recommendations

102. The Committee recommends that;

i. Parliament reprimands the Cabinet Secretary, Ministry of Health for failure to

monitor its financial performance in linc rvith section 88 of the Public Finance

Management Act, 2012 and for failure to grant the Kenya Health Professions

Oversigbt Authority GHPOA) autonomy in its operations and financial

indepcndence.

ii. Parlianrent reprimands the Cabinet Secretary National Treasury for failure to

appoint an accounting officer for KHPOA in line with Article 226(l)(b) of the

Constitution and Section 6?(3) of the Public Finance Management Act,20l2.

l1l. Within three months upon tabling and adoption of this report, the Cabinet

Secretary Ministry of Health to grant the KHPOA autonomy in its operations and

linances as per the Health Act, 2017 rvhich establishcs KHPOA as a body

corporate.

Within three months of tabling and adoption of this report, the accounting officer

shall prepare outstanding financial statements of the Kenya Health Professions

Oversight Authority since inception and subrnit to thc Auditor-Gcneral for audit.

tv

v The Auditor-General shall audit and report to Parliament in accordance rvith

Article 229 of the Constitutiou and the Public Audit Act, 2015.

vl The CEO KHPOA must at all time$ cornply with the legal provisions relating to

accounts and audit in accordance with Scction 68 of the Public Finance

ManagementAct,2012 and Section 59 of thc Health Act,20l7.

vii" Within three months upon tatrling and adoption of this report, and afler the
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financial statements are submitted for audit, the Auditor-General should audit and

report to Parliament on thc Appropriations in Aid and any other monics reccived

or collected by the entity in form of grants, donations or loans in thc coursc of its
operation. Also, the Auditor-General should audit and report to Parliament the

expenditure/use of public funds by the entity to ascertain whether the resources of
the entity were used in a way that is lawful, authorised, effective, efficient,
economical and transparent.

2.9 EXAMINATION OF THE REPORTS OF TIIE AUDITOR GENERAL ON TIIE
AUDITED ACCOUNTS OF TOBACCO CONTROL BOARI)

103. The Tobacco Conrol Board is established under section 5 of the Tobacco Control Act
No. 4 ol20O7, and is mandated to advise the Cabinet Secretary for Health on policies and

regulations for tobacco control. The Act commenced on gs october 200?.

Submissions by the Secretara

104. Mr. Anthony Wainaina the Secretary of the Tobacco Conrrol Board (TCB) accompanied

by Mr. Ejiha Ogoti Chief Finance Officer, Mr. Gamaljel Omondi and Ms. Caren Sang

Administration Offrccr appeared bcforc the Committee to adduce evidence on the status

and accounts of the Tobacco Control Board (TCB).

105. The Secretary informed the Cornmittee that;

The Tobacco Control Board is an advisory board established under section 5 of the

Tobacco Control Act No. 4 of 2007. The Board is mandated to advise the Cabinet

secretary for Health on policies and regulations for tobacco control.

The Board does not have financial autonomy and has never been independently

audited by rhe offrce of the Auditor General (oAG); instead, its funds and

accounts are administercd from thc Ministry of Health.
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Due to the multi-sectoral nahue of tobacco contol, the Board consists of sixteen

(16) board members from various Governmcnt Ministries, Departments, Agencies

as well as representatives from relevant non- state institutions. The first Board was

inaugurated in 2009 and second, third and fourth appointments were made in 2012,

2015 and 2019 respectively. The current Board members were gazetted vide

gazettenoticc No. 8262 dated t36 1u1y,2022.

Thc funds for the Board include the Exchequer and collaborative partncrs gants.

The Board does not have Appropriations In Aid (AIA) collected by the cntity.

vt

v The Tobacco Control Board is not a body Corporate

The Board also manages the Tobacco Control Fund which has an account at

Cenhal Bank of Kenya (CBK) with a de,posit of Ifuhs.480,000,000 collected in

the Financial Year zOzQtZWl and 2021f2022 the funds are howwer inaccessible

due to lack of a rcgulatory framework. The Tobacco Control Fund has not yet

beeu operationatized. The funds are collected from stakeholders who ars interested

in the tobacco industry and alt matters that arise fr,om the sale snd consumptiou of

tobacco and tobacco products in Kenya.

vii. The funds allocation to the Board have been as followa:

FINANCIAL YEAR AMOUNT (krhs)

20t4120ts 54,450,000.00

20tsl2016 34,047,240.00

20rcn0fi 22,6W,',|48.00

20t'tl20t8 26,950,000.00
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2420t202r 62,500,000.00

202tna22 55,354,263.00

?o22t2023 41,000,000.00

submiscions by the principal secretary statc Department for Hedth and
Professional Standards

106. The Board was established under Section 5 of the Tobacco Conkol Act 2007 wirh its first
Board inaugurared in May 2009.

107. The Board's activities are implemented through a work plan that is recommended by thc

Board and approved by the accounting officer at the Ministry of Health, i.e. thc principal

Secretary for the State Department for Public l{ealth and Professional Standards. The
Board has been operational since May 2009.

108. The first funding to the Board was in 2}l4t2}l5 through a vote itemised in the

Ministerial budget. The Principal Secretary proposcs legislotive review to align the
Board's operations to the Constitution. The financial operations and records of the Board
are prqpared and audited under the Ministry of Health rather than as a separate entity. The
Board corrmits to prcparc and submit financial statements to Auditor4eneral starting
withFY 2AXn024 in compliance wittr Section 6g (2) (K).

Cornmittee Observations

109. Thc Committec observed that;

i. The Tobacco Control Board is established by the Tobacco Contol Act,200T
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ll. The board was inougurated in May 2009 when the first Board members were

appointed and the first funding from the exchequer disbursed in the financial year

2015/2016.

lll. Thc Tobacco Contol Act, 2007 does not give Tobacco Conkol Board the status

of a body corporatc and as such, the Board is not a Semi-Autonomous

Govcrnrnent Agency.

lv Due to this gap in the establishing shnlte, the Board lacks autonomy and financial

independence and the Board's funds and accounts are administered from the

Ministry of Health and the audit by the Auditor-General is done through the

Ministry.

The Board receives funds from the exchequer and also collects monies designated

in the Tobacco Control Act, 2007 as collectible by the Tobacco Conhol Fund.

The Fund has not yet bean operationalized due to the fact that Regulations for

administration of the Fund have not been developed.

vi. The Board operates Tobacco Control Fund account held at Cental Bank of Kenya

(CBK) with a deposit of Kshs.480,000,000 collected in the Financial Year

202012021 and 2021D0?2" Holwer, the funds are inaccessible due to lack of

Regulations. The TCB also operates an account at the NCBA Bank which is

accessible.

vii. The Board advises the Cabinet Secretary on matters relating to administration of

the Fund. The Fund is administered by the accounting officer of the Ministry of

Health.

There is need to amend the Tobacco Control Act, 2007 to crcate a governing

Board tirat can administer the Fund independently from the Ministry of Herlth.

vllt

5Z



Committee Recommcndations

I10. The Committee Recommends that;

Parliament reprimands the Cabinet Secretary, Ministry of Health for failure to
identify gaps in the law and failing to take correctivc action to amend the Tobacco

Control Ac1,2007 to create the Tobacco Control Board as a Scmi-Autonomous

Governmcnt Agency with independence in its operations and financial reportigg

and report to Parliamcnt.

Within three months upon tabling and adoption of this report the Cabinet

Secretary Ministry of Health, in conjunction with thc Attorney General, to initiate

the legal process to amend the Tobacco Control Act, 2007 to grant thc Tobacco

Control Board autonomy and independence with an aim to strengthen the Board.

The Cabinet Secretary Ministry of Health, in conjunction with the Attorney

General, to fast-track the development of the Rcgulations for the administration of
thc Tobacco Conlrol Fund in order to enable it achieve its mandate under the

establishing statute.

within three months upon tabling and adoption of this repofi, and after the

financial statements are submitted for audit, the Auditor-General should audit and

report to Parliament on the Appropriations in Aid and any other monies rcceived

or collected by the entity in form of grants, donations or loans in the course of its
operation. Also, the Auditor-General should audit and report to Parliament the

expenditure/use of public funds by thc entity to ascertain whether the resources of
the entity were used in a way that is lawful, authorised, effective, efficient,

economical and transparent.

l.

iii

lv
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2.10 EXATvTINATION OF THE RXPORTS OF TITE ALTDITOR GENERAL ON THE

AT,DITED ACCOIJNTS OF KET\TYA NUTRITIONTSTS AI{D DIETICTANS

INSTTTUTE

I I l. The Kenya Tlre Chicf Exccutivc Officcr Dr. David Okeyo did not appear before the

Committee but made a written submission which rvas acceptcd by the Committee as

follows;

The Kenya Nutritionists and Dieticians Institute is a professional member agency.

It is orvned by members and governed by a council elected by members and

appointed by the Cabinet Secretary ministry of Health.

ii. The institute has been established as a non-exchequer agency and it is fully funded

by members subscriptions, fees, grants and other charged professional services.

Thc institute does not receive any funds through the National Exchequer or

govemmcnr grants. The instirute is audited by Muin"r Karanja and Associates-

certi lied public Accountants.

Submissionr by the Chief Erecutive Oflicer/Er-Oflicial member of The Council

ll2. The Chief Executive Oflicer Dr. David Okeyo madc a rvritten submission as follows;

i. The Kenya Nutritionists and I)ieticians Institute is a professional mernber egency.

It is owned by members and governed by a council elected by members and

appointed by the Cabinet Secretary Ministry of Health.

ll. The institute has been established as a non-exchequer agency and it is ftilly funded

by members subscriptions, fecs, grants and othcr charged professional services.

The institute does not receive any funds through the National Exchequer or

government grants. The institute is audited by Muiru Karanja and Associates-

certified public Accountants.

t.
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Commlttee Observrfloue

I13. The Committee observed that;

l. The Kenya Nutitionists and Dieticians Institute is established as a body corporate

by the Nutritionisr and Dieticians Act, 2007 with an envisaged financial and

administrative autonomy.

u. The Irstitute reccivcd moncy from the public through mcmber registration fccs

and practicing licence fees. Money received from the members of the professional

body is 'public money' and 'public funds' as dcfined under section 2 of the public

Finance Management Act, 2012 and the public Audit Act, 2015 respectively and

as such, should be audited in accordance with the Public Finance Management

Acq 2012 and Public Audit Acr,20tS.

iii' The accounting ofticer of the Institute failed to prepare financiat statements and

accounts of theee monies received from the public and thereafter submit to the

Auditor'General for audit since 2017, in contravention of section 68 (Z) ft) of the

Public Finance Managemeot Act, 2012.

lv Further, the CEO was in breach of section l4(3) (3) of the State Corporations AcL
1986 which requires the accounts of every etate corporation shall be audited and

reported on amually in accordance with the public Audit Act.

Y. The Council directly outsourced private auditors to audit their annual financial

statements in contravention of Section 23 of the Fublic Audit Act, 2015.
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Commi ttee Recom rn en datio n s

I14. The Committee recommends tltat;

Parliament reprimands the Cabinet Secretary Ministry of Health for failure to

monitor the financial performance of the Kenya Nutritionists and Dieticians

Institutc in line with scction 88 of the Public Finance Management Act, 2012-

The accounting offrcer shall prepare sutshnding frnancial statcmcnts of tlre

Institute since inception and submit to the Auditor-General for audit'

Thc Auditor-Gencral shall audit and report to Parliament in accordance with

Article 229 of the Constitution and the Public Audit Act, 2015.

The CEO KI{DI must at all times comply with the legal provisions relating to

accounts and audit in accordance with section 68 0f the Public Finance

Management Act,2012 and section la(3) of the state corporations Act.

Within three months upon tabling and adoption of this report, the Ethics and Anti-

Com.rption Commission should investigate the matter of the KNDI outsourcing

private auditors contrary to section 23 of the Public Audit Act,2015 tvith a view

to ascertain any loss of public funds, including audit fees paid to the private

auditors, and thc Offrcc of Director of Public Prosecution (ODPP) to subsequently

prefer appropriate charges.

vl. Within three months upon tabting and adoption of this report, and after the

financial statemenrs are submitted for audit, the Auditor-General should audit and

report to Parliament on the Appropriations in Aid and any other monies received

or collected by the entity in form of grants, donations or loans in the course of its

opcration. Also, the Auditor-General should audit and report to Parliament the

expendihueftrse of public funds by the entity to ascertain whether the resources of

l.

ll

ln.

lv

v
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the entity were used in a way that is larvful, authorised, effbctive, eflicient,

economical and transparcnt.

Z.lt EXAMTNATI0N oF AUDIT0R GENERTTL REpoRTs oN TIIE AuDrrED
ACCOI]NTS OF TIIE KET.{YA HEALTH IIUMAN RESOURCE ADyIsoRY
COUNCTL

I I5. The Kenp Health Human Resource Council is established as a body corporate under

Sections 30 of thc Health Act,20l7. It is also a Semi-Autonomou$ Government Agorcy
under the State Department for Public Health & Professional Standards as per Executive

Order No.l of 2023.

Submission by the Registrar

116. Dr. John Kihama the Ag. Chief Executive Officer of the Kenya Health Human Resource

Advisory Council (KHHRAC) accompanicd by Mr. Nixon Oborah Chief Financc offrccr
appeared before the Committee to adduce evidence on the status and accounts of the

Kenya Health Human Resource Advisory Council.

ll7. Thc Ag. chief Executive officer informed the commirtee that;

l. The Council was set up as an intergovernmeutal and multi-agency body with a
mandate that encompasses key stakeholders in co-coordinating training and

employment of healthcare workers.

lt. The roles of tbe KHI{RAC include:

a) Posting of medical interns to County and National Govemment health

facilities.

b) Transfer of healthcare professionals from County to another or to National

Government facil ities.

c) Welfare and scheme for healthcare professionals.

d) Maintenancc of a master registcr for all hcalthcarc workcrs in Kenya.
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In 2019, an interim secretariat was deploycd from thc Ministry of l{ealth and in

June 2023 the Board was inauguratcd'

The Council has never been audited by ttre Office of the Auditor General (OAC)

and its accounts and budget are domiciled and administcred from the Ministry of

I'Iealth.

The Council's budget is itemized under the Minisky of Health and has rcceived

al locations for the Financial Y ears 2020 t2}2l, 2021 l?022 ud 2O22 I 2023'

vl The Council has bcen allocated a budget of Kshs-68,638,589 for the Fiuancial

Yex 2023t2024 and is domiciled at the state Department for Public Health and

Professional S tandards.

submissions by the Principet secretary - state Department for Publlc Health and

Professional Standards

I18. Ms. Mary Muthoni Muriuki, HSC thc Principat secretary appeared before the

Comrrittee to adduce evidence on fie status of the examination of the council's books of

accounts bY the Auditor General.

I19. The Principal secretary informed the committee that the Exchequer funding to the

Council is through itemized budget under Statc Department for Public Health and

Professional Standards. consequently, Accounting and Auditing of allocated itemized

budget of the council is donc under the State Department for Public Health and

Professional standards. Efforts are undenvay to have the Financial Year 202412025

budget issued as a grant to the Council'

120. The approval of Annual work Plans, procurement plans and requisition for the council is

done at the State Department for Public Health and Professional Standards'

nl.

lv

v
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121' The Board is currcntly oonstituted with 12 Board members appointed in May 2023 and
inaugurared in June 2023 awaiting induction by SCAC.

122' The Board is yet to forward the Hurnan Resource Instruments for approval by public
Service Commission. It has a pro,posed staffestablishment of g? with 5 In_post staff.

t23 The Roquest for categorization by SCAC had been done in 2021 and is plannod to be
renewed bythe board.

Committee'e Observationg

124. The Committee observed that;

i- whereas the Kenya Health Human Resource Advisory council (IffiHRAC) is
established as a body corporate under the Health Ac! 201?, the finances atrd

expenditure staternents and records are still being reported and audited as part of
the Ministerial books of Accounts in contravention of Section 6g (2) of the pFM
Act 2012 and sectiou 43 of the Hcalth Act, 2017.

The Ministry has failed to grant the council its operational and tinancial autonomy
and reliance on the approvals and authorization of cxpcndihre from the Strte
Deprtrrent impedes the independence needed for efficient and effective execution
of the Council's mandate.

There have been incidences in the past when expenditure r€quests by the Council
for some reasorui were not authorized by principal secretary for the state
deparhnent and this adversely affected budget absorption and realization of btrdget
outcomcs and impacts.

Commltteec Recommendations

ll

ru.

125. The Committpe recornmends that;
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l. Parliament reprimands the Cabinet Secretary, Ministry of Ilealth for failure

monitor the performance of the Kenya Health Human Resource Advisory council

in line with section 88 of the Public Finance Management Act, 2012.

ii. Further, Parliamcnt reprimands the Cabinet Secretary, Ministry of Health for

failure to promptly operationalize the Kenya Health Human Rcsource Advisory

councit (KIIHRAC) and to appoint mcmbers of the council and grant autonomy

iu its operations and financial indcpendcnce'

Parliament reprirnands the cabinet secretary National Treasury for failurc to

appoint an accounting officer for Kenya Health Htrman Resource Advisory

Council in line with Article 226(l[b) of the Constitution and Section 67(3) of the

Public Finance Management Act, 2012.

lv Within three months upon tabling and adoption of this report, the Cabinet

Secretary Ministry of l{ealth to operationalize the Council as per the establishing

statute, Health Act, 201 7.

rfr/ithin three months of tabling and adoption of this repon, the accounting officer

shall prepare outstanding financial statements of the Council since inception and

submit to the Auditor-General for audit.

The Auditor-Ceneral shall audit and rcport to Parliament in accordance with

Article 229 0f the constitution and the Public Audit Act, 2015.

ltl

v

vl.

vlll. The CEO Kenya Health Human Resource Advisory Council must at all times comply

with the legal provisions relating to accounts and audit in accordancc with Section 68

of the Public Finance Management Act, 20L2, Section 43 of the Heslth Act,20l7 and

section l4(3) ofthe State Corporations Act, 1986'
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lx. Within thrce months upon tabling and adoption of this report, and after the financial
statements are submitted for audit, thc Auditor-General should audit and report to
Parliament on the Appropriations in Aid and any other monies receil.ed or collected
by the entity in form of grants, donations or loans in the course of its operation. Also,
the Auditor-Ceneral should auclit and report to Parliament the expenditure/use of
public funds by the entity to ascertain rvhether the resources of the entity were used
in a way that is lawful, authoriscd, effective, efficient, economical and transparenl.

2.12 EXAMINATION OF AUDITOR GI}NERAL REPORTS ON TEE AUDITED
ACCOUNTS OF THE IIEALTII RECORDS AND INFORMATION MANAGERS
BOARI)

126' The Health Records and Information Managers Board is established by rhe Health
Rccords and lnformation Managcrs Act No. 15 of 2016. The Act provides for the
training, rcgistration and licensing of the health records and information managers.

127 ' As per the Executive Order No. I of 2023, the l{ealth Records and Intormation Managers
Board is under the State Department for Public t{ealth and professional Standards.

Submission by the Principal Secretary-Statc Department for public Hcalth And
Professional Standards

128' Ms' Mary Muthoni Muriuki, HSC the Principal Secretary appcarcd before the Committee
to adduce evidence on the status of the audit of the Health Records and Information
Managers Board.

129' The Principal Secretary informed the Committee that the Health Records and lnformation
Management lJoard rvas established through an Act of parliament- HRIM Act No. l5 of
2016 and Board members appointed by the Cabinet Secrctary Ministry of Health vide a
gazette notice 9331 of August 5, 2022.Thus, it is fully constituted.

The Board is a statc Agency under the state Dcparrment lor public Health and
130
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Professional Standards as per the Executive Order No, I of 2023.

r3l The Boarrl has not received or collected any monies but will do so if authorized' The

collected or received funds rvill be accountcd for through the Ministry and OAG.

l3Z. The Board has written to SCAC requesting categorization and is awaiting staff

deploSnnelt frorn the Milistry of llealth and already requested the Principal Secretary

State Department for Public Health and Professional Standards to act.

133 f)espite the Board having been operational for less than one ycar since its constitution on

August S, Z0ZZ, they commit to complying rvith audit requirements for Audit by the

OAG in the next reporting cYcle'

Committee Observations

134. The Committee observed that;

i. The Health Records and Information Managers Board.is established as a body

corporate by the I{ealth Records and Information Managers Act, 2016 with an

envisaged financial and administrative autonomy'

The cabinet Secretary responsible for Health failed to promptly operationalize

and appoint thc mcmbers of the Board since the Health Records and Iaformation

Managcrs Act came into force on 9c June 2016. The Board members were

appointed by the Cabinet Secretary Ministry of Health vide a gazette notice 9331

of August 5,2022.

The Board is authorized under Section 36 of the Health Records and lnformation

Managers Act to collcct such monies as mry accrue or vest in the Board in the

course of the excrcise of its porvers or the performance of its functions under thc

Act Bnd thereforc does not require any other authorization to collect monies as

indicatcd in the submission.

ll

llt
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Commlttee Recommendations

I 35.The Committec recommends that;

tv

Parliament reprimands the Cabinet Secretary, Ministry of Health for failure to
operationalize the Hcalth Records and Information Managers Board and grant
autonomy in its operations and financial independence.

within three months upon tabling and adoption of this report, the cabinct
secretary Ministry of I{earth to opcrarionalize the Ilealth Records and
Information Managers Board as per the establishing statute, Health Records and

Information Managers Act, 2016.

The Registrar Health Records and Information Managers Board must at all times
comply with the legal provisions relating to accounts and audit in accordance
with scction 68 of the pubric Finance Managemenr Act, 2012 and section l4(3)
of the State Corporations Act, 19g6.

within three months upon tabling and adoption of this report, and alter the
financial statements are submitted for audit, the Auditor-General should audit and
report to Parliament on the Appropriations in Aid and any other monies received
or collected by thc entity in form of grants, donations or loans in the course of its
operation. Also, the Auditor-General should audit and report to parliament the
expenditure/use of public funds by the cntity to ascertain whether the resources of
the entity were used in a way that is lawful, authorised, effective, efficient,
economical and transparent.

2.13 EXAMTNATION OIT THE AUDITOR GENERAL'S REPORT OF AI'DITEI)
ACCOUNTS OF TIIE KENYA FISH MARKETING AUTHORITY 6TMA)

136' The Kenya Fish Marketing Authority (I(FMA) is established under Section l,9g of thc
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Fisheries Management and Development Act, 2016 to market fish and fisheries products

in Kenya. As per Executive Order No. I af 20?7, the Authority is under the State

Departmcnt for Blue Economy and Fisheries.

Submission by the Acting Director General for Kenya Fish Marketlng Authority

137. Mr. Samuel Onyango Ag. Director General for Kenya Fish Marketing Authority 6fMA)
appcared before the Committee to adduce evidence on the status of the audited accounts

of Kenya Fish Markcting Authority.

138. The Ag. Director General informed the Committce that;

i. The Kenya Fish Marketing Authority (KFMA) is a body corporate established by

section 198 of the Fisheries Management and Development Act, No. 35 of 2016 to

market lish and fisheries products from Kenya.

The Authority has 12 Board Members with five being lndependent Directors, one of

whom is the Chairperson appointed by the President. The first Board of KFMA was

appointed on 186 September 2018. The Chairperson of the Board was appointed on

l6e October 2019 and his term came to an end on l5'h October 2022.

lu. The Authoriry has not been audited independently however it will be audited for the

first time in the year 2022t2023. Tbe Authority has plans to recruit its own staff to

execute its mandate.

Submission by thc Principal Secrctrry ftrr Statc Department for Blue Economy and

Fisheries

139. Ms. Betsy Njagi, the Principal Secretary, State Departrnent for the Blue Econorny and

Fisheries zubrnitted that the Kenya Fish Marketing Authority (KFMA) is a body

corporate established by section 198 of the Fisheries Management and Development Act,

No. 35 of 2016 to market Iish and fisheries products frorn Kenya.
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140. The Authority has l2 Board Members with five being Independent Directors one of
whom is the Chairperson appointed by the President. The first Board of KFMA was

appointed on l8th September 2018. Thc Chairperson of the Board was appointed on l6th
October 2019 and his terrr came to an end on lSu Octobcr 2}ZZ.The current Board

Chairperson, Hon. Martin Ogindo was appointed on 29ft April, 2023 by His Excellency

the President of the Republic of Kenya.

141. Ihe Organization has bcen undergoing operationalization including the development of
the Human Resources Instrumcnts to cnable staff acquisition for delivery of their
mandate. In March 2022, The State Corporations Advisory Committee (SCAC)

categorized KFMA as a Parastatal category 3C and approvcd the ()rganizational

Structure, Grading and Staff Establishment, I{uman Resource policy and procedures

Manual and a Career Guidelines. The Authority has been supported by staff from the

State Deparrment including Finance and Accounting, Procurement, HR and ICT. The

Authority bas plans to recruit its own staffto execute the mandate.

142. The Authority has not been audited independently however it will be audited for the first
time in the year 202A2023.

Co mmittce Obscrvatlons

143. The Committee observed that;

l. \[hereas the Kenya Fish Marketing Authority (KFMA) is established as a body

corporate by section 198 of the Fisheries Management and Development Act,
2016, the finances and expenditure statements and records are still being reported

and audited as part of the Ministerial books of Accounts in contravention of
Section 68 (2) of the PFM Act 2Ol2 and, section la(3) of the State Corporations

Act, 1986.
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ll. The Minisfy has failed to glant the Authority its operational and financial

autonomy and reliancc on the approvals and authorization of expenditure from thc

State Departrnent impedes the independence needecl for cfficient and effcctive

execution of thc Council's mandatc.

iii. The period 2ol8,l2olg to 2o2\l2o22 the approved budgetary allocation amouuts to

Kshs.63.69 million whereas the actual expenditure amounts to Kshs.60.5 million

resulting in to unspcnt amount of Kshs. 2.?4 million' No documentary evidence

rnas submitted to Committee to conflrm the whether the unspent amount was

remitted to the National Exchequer account as required by section 45 (2)of the

Public Financc management Act, 2Ol2'

Thc Fisheries Managemcnt and Development Act, 2016 was declared

unconstihrtional in a judgment delivered on 156 Novanber, 2022 in Malindi

Constihrtion petition number l38 of 2021 Mahmoud Shalima Mohammed Vcrsus

Ministry of Agriculture, Livestock and Fisheries and Others' Although the

Principal Secretary indicated that a stay order was granted in the matter on l Sth

July, 2023 stating that the Act continues to be operation save for section a2 (t) (a)

to (k) and section 42 (2)which shall remain suspended pending the hearing of the

appeal, the Ministry did not providc a copy of the court order to the Committee'

lv

Committee Recommendations

144. The Committee recommends that;

Parliament reprimands the Cabinet Secretarlr, Ministry of Mining, Blue Econorny

and Maritime Affairs for failure to monitor the perfornrance of the Kenya Fish

Marketing Authority in line rvith section 88 of thc Public Finance Managem'ent

Act, 2012 and for failure to grant the Authority autouomy in its operations and

financial independence.
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ii' Parliament reprimands the Cabinet Secretary National Treasury for failure to
appoint an accounting officcr for Kenya Fish Marketing Authority in line with
Article 226(l)(b\ of the Constitution and Scction 67(3) of rhe public Finance
Management Act, ZOIZ.

withi, three months upon tabling and adoption of this report, the cabinet
secretary Ministry of Mining, Blue Economy and Maritime Affairs to grant
autonomy to the Kenya Fish Marketing Authority as per the establishing statute,
Fisheries Management and Dcveloprnent Act, 2016.

Within three months of tabling and adoption of this report, the accounting officer
shall prepare outstanding financial statements of rhc Aurhority since inception and
submit to the Auditor-General for audit.

IV

v

vl

vll

vllt

The Auditor-General shall audit and report to Parliament in accordance with
Article 229 ofthe constitution and the public Audit Act, 2015.

The CEO Kenya Fish Marketing Authoritymust at all times comply with the legal
provisions relating to accounts and audit in accordance with Section 6g of the
Public Finance Management Act, z0rz and section r4(3) of the state
Corporations Act, I 986-

The Ministry of Mining, Blue Economy and Maritime affairs in conjunction with
the Attomey General to fast-track the pending court case touching on the validity
of the Fisheries Management and Development Act, 2016 and report to
Parliament.

within three rnonths upon tabling and adoption of this report the Accounting
officer of the Authority to providc the Nationar Assembry with evidence of
remittance of the unspent amount to the National Treasury.
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lx Wittrin tluee months upon tabling and adoption of this report, and after the

financial statements are submitted for audit, the Auditor-General should audit and

report to Parliament on the Appropriations in Aid and any other monies received

or collected by the entity in form of gpants, donations or loans in the course of its

opcration. Also, the Auditor-General should audit and report to Parliament thc

expenditure/use of public funds by the entity to ascertain whether the resources of

the entity were uscd in a way that is lawful, authorised, effective, efficient,

economical and tansparent.

2,I4 EXAMINATION OF THB AUDITORS GENERAL REPORT OF THE AUDITED

ACCOUNTS OF THE KENYA F[SI{ING INDUSTRIES CORPORATION (KFIC)

145. The Kenya Fishing tndustries Corporation (KFIC) is a state corporation

estabtished vide Section 3 (l) of the State Corporations Act, lrgal Notice No. 214 of 23

November 2018 and Legal Noticc No. I l0 of 22May 2020. As per Executive OrderNo. I

of 2O23, the Corporation is under the State Departmcnt for the Illue Economy and

Fisheries.

SuSmission by the Acting Chicf Exccutivc Officer for Kenya Fish Marketing

Authority

145. Dr. Mikah Nyaberi the Ag. Chief Executive Officer of the Kenya Fishing Industries

Corporation appeared before the Committee to adduce evidence on the status of the

audited accounts for Kenya Fishing Industries Corporation.

147 The Ag. Chief Executive Officer informcd the Committec that;

i) The Kenya Fishing lndustries Corporation (KFIC) was established under the

Ministry of Agriculhrre, Lit estock and Fisheries through thc State Corporations

Act, (Legal Notice No. 214 of 2018) and (Legal notice 110 of 2020) to provide

strategic leadership and direction fur the exploitation of fish and fish products;

marine resources and products including aquatic plants in the Country. This effort
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is intended to revamp the fisheries industry and revolutionize Kenya deep sea

fishcries under thc blue economy initiative.

The State Corporation became fully operational through the appointment of a

Board of Directors in November,Z02l.

iiD The State Corporatiou Advisory Couucil (SCAC) classified KFIC as a

Commerc i al/ Manufachrrin g Corporati on-Cate gory pC 7 C.

iu) The Statc Department deployed an acting CEO and other support serviccs staffto

assist in nrnning the SAGA. SCAC approved HR instnrments in lune, 20ZZ

approving 7l members of staff.

fire Ministry has since through the board of directors initiated the process of
recruiting a substantive cEo, whose recruitrnent process is underway.

vi) Previously, KFIC didn't have a board to approve its own budget. I{owever, since

the Board is now in place, the entity is envisaged to utilize its own budget

independentl y s tartin g 202212023 fi nanci al year.

Submlssion by the Principal Secretary for State Department for Blue Economy end

Fisheries

148. Ms. Betsy Njagi, The Principal secretary for the Stare Deparfinent of Blue

Economy submitted that the Kenya Fishing Indusrries Corporation (KFIC) was

established undcr thc Minishry of Agriculture, Livestock and Fisheries through thc State

Corporations Act, (l*gal Noticc No.214 of 2018) and (Legal Notice ll0 of 2020) to
provide sfrategic leadership and direction in the exploitation of fish and fish products;

marine resources and products including aquatic plants in the Country. This effort is
intended to revamp the fisheries industry and revolutionize Kenya deep sea fisheries

under the blue economy initiative.

ii)

v)
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149. The State Corporation became ftlly operational through the appointment of a Board of

Directors in Novenrber 202l.It was later classified as a CommerciaV Manufacturing

Corporation{ategory PC7 C by SCAC. The Principal Secrctary, State Department for

Blue Economy and Fisheries deployed an acling CEO and other support servicEs staff to

aseist in runniug the SAGA. SCAC approved IIR inslnrments in lvne,2A22 approving 7l

members of staff.

150. The Ministry has since through the Board of l)irectors initiated the proccss of rocruiting a

zubstantive CEO, whose reoruitment process is underway. KFIC did not have a Board to

approve its own budget. However, since the Board is now in place, the entity is envisaged

to utilize its own budget independently starting 7022n0n financial year.

15l. The Kenya Fish Marketing Authority was budgeted to receive grants as follows

Flntnclal Ycar Budget (Ksh) Erpendlturc (Ksh)

2018/19 10,290,000 9,549,353

20$na 11,500,000 9,497,246

202w2t 15,900,000 15,899,981

202v22 26,000,000 26,000,000

152. Kenya Fish Marketing Authority lvas authorized to open a bank account on 76 may,20?l

at Coopcrative Bank of Kenya, Upper Hill Branch, Nairobi and rhe same opencd on 2d

JulS 2021.

153. The utilization of the authorities' Budget was at the SAte Departrrent prior to opcning

their own bank account.

154. In the financial year 2018/19 to 202}l2l most of the payments were for travel

allowances, task force allowances and Board sitting allowances.

I55. In l}Llll}IlIinancial year, grants were released to the authority to enable it operate
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independently.

156' Keop Fishing Indrstries Corporation was budgetod to receive grants as follows:

157' Kenya Fishing Indusbics Corporation was given authority to opcn a bank account on 9r
December, 2AZl at National Bank of K*)r., Bondeni Brancb, Mombasa This was done
on 76 January, 2023.

158. The utilization of the budget in financial yeat?021t2022 in the frrst half of the financial
ye8r, w88 for payrnent of allowances and rcimbumernent of standing inrprest for the
Corporation. The srcond half of the financial yeax was by release of grants to their bank
account for spending.

159. Keop Fishing Industiee Corporation reccived Devclopment AIEs to facilitatc
constnrction projects under the Liwatoni Budget in the financial year 2021t22.

160' The palurents made in respect to KFMA and KFIC under the State Departuent were
audited as a one-lineitern grants to govanme,nt agencies and certified ia financial ycars

2019 1202A, 2020n0n ad Z0Z I DilZZ.

16l. Tho SAGAs have not been auditsd indepeodently but throush the Ministry however ttc
sAGAs are expected to prepare their oqm financial statements for financial year
2022nA23.

Cornmlttoe Observetions

Flnrnchl Yerr Budget (Ituh) Expendlture (Ksh)
202u20?2 10,000,000 9,977,600

162. The Committec observed that;
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i. Whercas the Kenya Fishing Industries Corporation is established as a body

corporate by section 3 of lrgal Notice No. 214 of 2018, thc finances and

expenditure statsments and records are still being reportcd and audited as part of

the Ministerial books of Accounts in contravcntion of Section 68 (2) of the PFM

Act 2012, section la(3) of the State corporations Act, 1986 and section 18 of

Legal Noticc No. 214 of 2018.

The Ministry has failed to grant the Authority its operational and financial

autonomy and reliance on the approvals and authorization of expenditure from tho

State Department irnpedes the independence needed for efficient and effective

execution of the Council's mandate.

l1

iii. Despite the Legal NoticeNo.214 of 2018 coming into force on 23d November

2018, the Cabinet Secretary Ministry of Mining, Blue Eoonomy and Maritime

Affairs failed to promptly operationalize and appoint members of the Board of the

Kenya Fishing lndustries Corporation'

Committee Recommendations

i. Parliament reprimands the Cabinet Secretary, Ministry of Mining, Blue Economy

and Maritirne Affairs for failure to monitor the perfonnance of the Kenya Fishing

tndustrie.s Corporation in line with section 88 of the Public Finance Management

Act, 2012 and for failure to grant the Authority autonomy in its opcrations and

financial independence'

Parliament reprimands the Cabinct Secretary National Treasury for failure to

appoint an accounting officer for Kenya Fishing Industries Corporation in line

with Article 226(l)O) of thc Constitution and Section 67(3) of the Public Finance

Managemcnt Act, 2012.

Parliament reprimands the Cabinet secretary National Trcasury for failing in his

oversight role of the Ministry and failing to promptly appoint membets of the

lt

lll.
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Board of Kenya Fishing Industries Corporation dcspite the Legal Notice coming
into force on 23d November 20lg

within three months upon tabring and acroption of this report, the cabinct
secretary Ministry of Mining, Blue Economy and Maritime Affairs to
operationalize and grant operational and financial autonomy to the Kenya Fishing
lndustries Corporation as envisaged in the establishing instrument, Legal Notice
No. 214 of 2018.

Within three months of tabling and adoption of this report, the accoulting officer
shall prepare outstanding financial statements of the Authority sincc inception and
submit to the Auditor-General for audit.

The Auditor-General shall audil and report to Parliament in accordance with
Article 229 of the constitution and the public Audit Act,20l5.

The CEO Kenya Fishing Industrios Corporation must at all times comply with the
Iegal provisions relating to accounts and audit in accordance with Section 6g of
the Public Finance Management Acr, 2al2 and section la(3) of the state
Corporations Act, I 986.

within three monrhs upon tabring and adoption of this report, and after the
financial staternents are submitted for audit, the Auditor-General should audit and
report to Parliament on the Appropriations in Aid and any other monies receiyed
or collected by the entity in form of grants, donations or loans in the course of its
operation. Also, thc Auditor-General shoulcl audit and repon to parliarnent the
expenditurduse of public funds by the entity to ascertain whether the resources of
the entity were used in a way that is lawful, authorised, effective, efficient,
economical and transparent.
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2.15 EXAMINATION OT TEE ATMITOR GENERAL REPORT OF KEI\TYA

CONSTJMER PROTECTION AI}VISORY COMMITTEE

163. The Consumer Protection Advisory Committce is estabtished under Section 89 of the

consumer Prdection Act. The Act commenced on I4e March 2013.

Submiscion by thc Acting CEO, Kenya Consumer Protection Advieory Committee

164. Mrs. Redempts Oyeyo the Ag. Chief Executive Ofticer of the Ken)ra Consumcrs

protcction Advisory Committee (KECOPAC) appcarod before thc Committce to adduce

ovidetrce on the status of the auditcd accounts for Kenya C,onsuElers hotection

Advisory Corrmittee

165. The Ag. ChiefExecutive Officer informed the Committee that

i. The Kenya Consumere Protection Advisory Committce was created tbrough

an Act of Pafliameut, Consumcr Protection Act No. 46 of 2012 and has been

existence since November 2013.

ii. The Commitiee is mmdated to advise the Cabinct Secretary on all aspects

relatirU to constrmer protection.

rl1. The Committee does not exist indcpendently aad that the State Depattrnemt

for Trade pmvides the Secretariat to support the opcrations of the

Commitrce"

The salary for the staff serrring in the Secretariat are paid by the State

Dcparlnrart for Trade.

iv

v The Kenya Consumers Protection Advisory Committee's budget comes as a

line budget under the State Department for Trade and thcreforc it does uot

prepare any financial statements.
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Submissions from the Principal Socretary State Department For Investments, Trade
And Industry.

166' Mr. Alfrcd ombudo the Principal Secretary for State Department of Trade submitted on
thc status of the audited accounts for Kenya Consumers Protection Advisory Committee.

167' The Principal Sccrctary submitted that the Kenya Consumers protection Advisory
Committee (KECOPAC) is established by an Act of parliamcnt, the Consumer
Protection Act of 2012 which is mandated by the Constitution undcr Articlc 46.

168' KECOPAC has never been included in the Executive orders in the organization of the
Govenlmsnt of Kenya, tn 2010, the Principal Secretary wrote to the oflice of the
Presidency highlighting the anomaly but there was no rcsponso. The curent committee
was appointed on the expiry ol the last Committee term and subsequently, a board
meeting was held where the Chairperson and Vice- Chairperson wcre elected. The State
Departmsnt for Trade has deployed adequate and competent oflicers with a clear job
description' delegated roles and a specific time frame to offer secretariat services to
support KECOPAC operations.

169' KECOPAC currently does not have an independent bank account and thereforc its
operations are funded through the Parent Ministry. KECOPAC has planned to hold a

meeting on 27d July, 2023 to pass resolutions amongst others, opening of KECOpAC,s
bank account- Oncc the request is received, the State Departnent will fast-track the
account opening with the National Treasury.

170. Thc Authorized officer in conjunction with the Commiftee rvill ensure prCIper

accountability of the KECOPAC's operations. The State Department will fast-rrack full
operationalization of I(ECOPAC to ensure thc achievement of its mandate,

The Consumer Protection Act No.46 of 2012 is deficient and has gaps. The Act never
t7t
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provided. for a structure for the stand-alone operationalization of the Advisory

Commiuee and thercforc thc Institutions mandate cannot be effectivcly exccuted by the

Committcc.

l't1. To address the identified deficiencies and gaps in the Act, the State Department has

proposed Amendments to the Act and forwarded the same to the Prime Cabinet

Secretary's Office for further necessary legislative amendments. The proposed

amendmcnt to the Act is to convert KECOPAC to a Board or an Authority.

173. During the inauguration of the Committee by the Principal Secretary, it was agreed that

the Committee will seek Private Public Partnerships to enhance their roles in consumer

protection e.g. partnership rvith Trademark East Africa (TMEA) and ICT Authority,

among others. This will enable the Advisory Committee to supplement its funding from

the exchequer.

174. KECOPAC does not have a bank account for the remiftance of its funds and therefore

the Agency has not been preparing inde,pendent financial statements consequently its

financial rccords have been audited through the State Dcpartment for Tradc. The

Agency's budget and expenditures are currently funded through the Parent Ministry.

Committee Observation s

175. The Committee observed that;

t. The Kenya Consumers Protection Advisory Comrnittee is established by the

Consumer Protection Act, 2012 and has been in existence since 2013'

The Consumer Protection Act, 2012 does not give Kenya Consumers Protection

Advisory Committee the status of a body corporate and as such, the Committee is

not a Semi-Autonomous Covemment Agency. The operations of the Committee

are still under the Ministry of Trade, lnvestmcnts and lndustry and the Cabinet

Secretary oversights external interests of thc Committec'

ll.
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lll. Due to this gap in the establishing statute, the Committee lacks operational

capacity, autonomy and financial independencc and the Comrnittee's funds and

accounts are administered from the Ministry of Trade, lnvestments and Industry

and the audit by thc Auditor-General is done through the Ministry.

iv. There is need to amend thc Consumer Protection Act, 2007 to establish the

Committee as a Semi-Autonomous Government Agency and grant it autonomy

and independence in its operations and financial reporting with an aim to
strengthen the committee and enable it achieve its mandate

Comnrittee Recommcndation

176. The Committee recommended that;

Parliament reprimands the cabinct secretary, Ministry of rrade, lnvestments and

Industry for failure to promptly identifu gaps in thc law since the Act was passed

n 2012, and failing to take colrective action to amend thc Consumer protection

Act, 2012 to creatc the Kenya Consumer protection Advisory committee as a

Semi-Autonomous Govenrment Agency with independence in its operations and

financial reporting and report to Parliamcnt.

l.

ll. within three months upon tabling and adoption of this reporr the cabinet
secretary Ministry of Trade, lnvestments and Industry, in conjunction with the

Attomey General, to initiatc the legal process to amend the Consumer protection

Act, 2012 to grant the Kcnya Consumer protection Advisory committee
autonomy and independence with an aim to strengthen the Committee and enable

it achieve its mandate under the establishing statute.

within three months upon tabling and adoption of this report, and after thc

financial statements are submitted for audit, the Auditor-General should audit and

repod to Parliament on the Appropriations in Aid and any other monies received
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or collected by the entity in fonn of gralts, donations or loans in the course of its

operation. Also, the Auditor-Gencral should audit and report to Parliament the

expeirditure/use of public funds by the entity to ascertain whether the resources of

the entity were uscd in a rvay that is lawful, authorised, effective, efficient,

economical and transParent.

2.16 EXAMINATION OF TTIE REI'ORTS OF TIIE AUDITOR GENERAL ON TIIE

AI]DITED ACCOUNTS OF T'IATIONAL IIEROES COTJNCIL

177. The National Heroes Council is a Statc Corporation established by the Kenya Heroes Act

No 5 of ZOl4. The Act commenced on I't September 2020. As per the Executive Order

No. I of 2023, National Heroes council iS under the state Department for culture and

Heritage.

Submissions by the Principrl Secretery State Department for Culture and Hcritege

lZg. Ms. Ummi Bashir, the Principal Secretary State Department for Culture and Heritage

submitted that thc National Heroes Council rvas established pwsuant to the Kenya

Heroes Act No.5 of 2A14.

l7g. The council was however opcrationalized in 4t September, 2020 when the chair rvas

appointed through Gazette Notice No l?3 thercaftcr followed by the appointment of the

council's Board in September 16ft 2020'

lg0. That the council through the assistance of the National Treasury, the State Corporation

Advisory cornmittee (scAc) and Public service commission causcd to have the

necessary instruments in place that has guidert in thc dctermination of staff establishment,

career guidelines and recruitment of staff'

I 8l. The Principal Secretary stated that the council is facing the following challenges:

i. Exchequer Financing-the council is seeking au increment from Kshs.72 M TO 135

M in the cturcnt FY 2023fiA?4.
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ii' Estrblishment of Heroes Fund-This has not been initiated due to lhited financial
resources.

Public sensltization-since inception thc council has not managed to sensitizc the
public on its existence nor educated the public on its key mandate.

Committee Observations

182. The Committec observed that;

l. The National Heroes Council is established as a body corporate under the Kenya
Heroes Act, 2014. The Act commenced on r', september 2020. However, the
Ministry of rourism, wildlife and Heritage has failed to grant autonomy and
financial independence to thc Council as envisagcd in the establishing statute.

It. The Principal sccretary state Department for culture and Heritage did not prepare
and submit stat.rnents for unspent money repaid into the National Exchequer
Account from financial year 2olg/2020 when the council was operationalized and
funded with Kshs- 2s,s00,000 with Kshs. 7,g26,rg2 being unspent. The ps was
therefore in breach of section 45 of the public Finance Managernent Act, 2012.

Committec Recommendations

183. The Commiffee recommends that;

i' Parliament re'primands the Cabinet Secretary, Ministry of Tourism, Wildlife
and l{eritage for failure to monitor the financial performance of the National
Heroes Council in line with section 88 of the Public Finance Managemcnt Act,
2012 and for failure to grant the Council autonomy in its operations and
fi nancial independence.

Parliament reprimands the Cabinet Secretary National Treasury for failure to
appoint an accounting officr for the National Heroes Council linc with Article

ll.
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226(l[b) of the Constirution and Section 67(3) of the Public Finance

Management Act, 2012.

Parliament reprimands the Cabinet Secretary Ministry of Tourism, Wildlife

and Heritage for failure to monitor thc financial pcrformance of the National

Heroes Council in linc with scction 88 of the Public Finance Management Act,

2012.

Within three months upon tabling and adoption of this report, the Cabinct

Secretary Ministry of Tourism, Wildlife and Heritage to operationalize and

grant autonomy to the National Heroes Council as pcr the establishing statute,

Kenya Hcroes Act, 2014.

Within three months of tabling and adoption of this repor! the aecounting

officer shall prepare outstanding {inancial statements of the Council since

inception and submit to the Auditor-General for audit.

The Auditor-General shall audit and report to Parliament in accordancc with

Article 229 of the Constitution and the Public Audit Act, 2015.

The Director National Heroes Council must at all times comply with the legal

provisions relating to accounts and audit in accordance with Section 68 of the

Pubtic Finance Managernent Act, 2012, Section 43 of the Kenya Heroes

council,2014 and section 14(3) of the State corporations Act, 1986.

lVithin three months upon tabling and adoption of this report, and after the

financial statements arc submitted for audit, the Auditor-General should audit

and report Parliament on the Appropriations in Aid and any other monies

rcccivcd or collected by the entity in form of grants, donations or loans in the

cou6c of its operation. Also, the Auditor-General should audit and report to

Parliarnent the expenditureluse of public funds by the entity to ascertain
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whether the rcsources of the entity rvere used in a way that is lawful,
authorised, effective, e ffrc ient, economical and transparent.

2.I7 EXAMINATION OF THE REPORTS OIi THE AUDITOR GENERAL ON T}IE
AUDITED ACCOUNTS OF KENYA NATIONAL COMI\ISSION FOR CULTURE
AND SOCIAL SERYTCES

I84' The Kenya National Comrnission for Culture and Social Sciences is a state corporation
established under the Exccutivc Order. The Executive Order No. I of zll3,places the
Kenya National Commission for Culture and Social Sciences is under the State
Depafimenr for Culfure and Heritage.

Submissions by tho Principal Secretary State Departmcnt for Culture and Heritage

185' Ms. Ummi Bashir the Principal Secretary, State Department for Culture and Heritage
submitted that Kenya National Commission for Culture and Social Services is yet to be
established as an independent Semi-Autonomous Govemment Agency. The Executive
order No.l of 2023 places the commission under the State Department for culture and

Heritage.

186. During the public participation exercise of the Culture Bitl within u,hich thc KNCCSS is
anchored, the Council of Governors (CoG) opposed the establishment of the Commission
on grounds that its roles were duplicating the county govemment devolved function of
culture' The PSs forum (the National Derelopment Technical Implementation
Committee) also supported the CoG on the matter.

187. I'he State Department has formed a Committee to relook the functions of thc

Commission with the view to eliminating those specific provisions of the Bill that are

contentious. Thc State Department has further written to the Aftorney General seeking
guidance/ advice on modalities of operationalizing the commission.

Committee Obsenations
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188. Thc Committee observed that;

Kenya National Commission for Culture and Social Services is cstablished

through Exccutive Order No. I of 2023. Thc Commission was also established

through previous Executive orders since 2018. However, to date, the cabinet

secrctary responsible for Tourism, wildlife and Heritagc has failed to

operationalize the Kenya National commission for culture and social Services'

ii. Further, the Executive Order establishing the Commission as a Slatc Corporation

did not state tle mandate of the Commission. Consequently, the operational

autonomy including financial independence to achieve its intended functions are

not clearlY sPelt out.

The Attomey Gcneral has abdicated his constitutional role under Articlc 156 of

the Constitution as the chief legal advisor to the Covenxment in failing to advise

the Government to provide for clear legal framework and mandate of thc

Commission and other entities established through Executivc Orders'

The Commission's mandate cuts across hvo state departments that is Culture &

Heritagc and Social Protection under the ministry of Labour and Social Protection

and as such the Principal Secretary had sought legal advice and guidance from the

solicitor General in July 2023 after being prompted by Parliament'

Co m rnittee Recommendatlou s

189. The Committec recommends that;

Parliament reprimands the Cabinet Secrctary, Tourism, Wildlife and Heritage for

failure to promptly operationalize the Kenya National commission for culture

and Social Services.

Within three rnonths upon tabling and adoption of this report, the Cabinet

Secretary Tourism, Wildlife and Heritage to operationalize the KenYa National

1.

lll.

lv

t.
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commission for curture and social services as per the Executive order No. I of
2023 which establishes the Commission

Agency.
as a Semi-Autonomous Covemment

iii' within thrce months upon tabling and adoption of this report, the Attorney-
General should develop legal instruments that clcarly specifies, defines and
prescribes ftc functious, autonomy, funding, accountabirity and management of
thc Kenya National Commission for Culnrc and Social Services established
through the Executive Order.

iv' within three months upon tabling and adoption of this report, and after thc
financial statements are submiued for audit, the Auditor-General should audit and
report to Parliament on the Appropriations in Aid and any other monies received
or collected by thc entity in form of grants, donations or loans in the course of its
operation' Also, thc Auditor-Gcneral should audit and report to parliament rhe
expenditure/use of public funds by the entity to ascertain whethcr the resources of
the entity wcre used in a way that is lawful, authorised, effectivc, efficient,
cconomi cal and transparent.

2.I8 EXAMINATION OF T}IE REPORTS OF TIIE AUDITOR GENERAL ON TIIE
AUDITED ACCOT]NTS OF'ESTATES AGENTS REGISTRATION BOARI)

190' The Estate Agents Registration Board (EARB) is established under section 3 of the Estate
Agents Act, 1984 cap 533 and it derives its mandate from the Act which was
operationalized in 1987. The Act regulates and provides for the registration of persons
who negotiatc for or are involved in selling, purchasing or Ietting of land and buildings.
As per the Executive order No. I of 2o23,thc Estate Agents Registration Board is under
the State Deparbnent for Housing and Urban Developmeut.

Submissions by the Rcglstrar
l9l' Ms' Rose Nabiswa, the Rcgistrar, Estatcs Agents Registration Board appeared before the

committee to adduce evidence on the Audited accounts of thc Estates Agcnts
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Registration Board"

192. Thc Rcgistrar informed thc Committce that;

i. The Egtate Agents Registration Board (EARB) is established as a body corporatc

under section 3 of the Estate Agents Act, 1984 Cap 533 and it derives its mandate

from the Act wbich was operationalized in 1987'

Thc Act regulates and providcs for thc registration ofpersons who ncgotiate for or

are involved in selling, purchasing or letting of land aud buildin$.
u.

iii. The Board has never received any money from the cxchcquer since it was

cstablished

lv. Thgir rource of funds are mainly mernbers' annual subscription fees, registration

fees and any ofter fees from members'

v Thc Esatc Agents Registration Board (EARB) has ncver been audited since its

inception.

Submiesionc by the Principal Secretary Stato Depertment for Houslng rnd Urban

Development

193. Ivtr. Charles Hinga, Principal Secretary, State Departnent for Housing and Urban

Development accompanied by Ms. Rose Nabisw4 the Registrar Estate Agenb

Regishation Board, Mr. John Mu1la, Director Adminisfation appearcd before the

Committce to adduce evidence ou the stahrs of the Estate Agelrts Regisfation Board.

1g4. I\ilr. Charles Hinga submithd that the Board collocts public funds andpcrforms statutory

roleE, but they have not pr€pared and submitted financial reports as required by the law

(pFM Act). Tbe board is thercfore in breach of the law.The Board is considerd a
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prof€ssional sector regulator that collects funds independently through members,
subscriptions and other board activities and has ncver rcceived any funds t?om the
Iixchcquer since inception' The Board submits its boolcs of accounts to a private auditor.

195' Tlie Board raises its own funds through member subscriptions and has not received any
grants from the Ministry.

Committee Observatione

196. The Committee observed that;

l. The Estatc Agents Registration Board (EARB) is established as a body corporate
under the Estate Agcnts Acr, 1994. The Act commenced on lft nprit Dss.

The Board has been operating for 3g years; including making monetary
transactions and collecting fees as member subscriptions without submitting its
accounts to the Office of the Auditor General. The Principal Secretary confirmed
in writing that failure of thc Board to submir {inancial statements to the Auditor,
General for audit was in breach of the law.

Further, the Estate Agents Regiskation Board receivcd moncy &om the public
through member rcgistration and subscription fees. Money received from the

members of the professional body is 'public money' and .public funds' as defined
under section 2 of the Public Finance Management Act, 2012 and the public

Audit Act, 2015 respectively and as such, should be audited in accordance with
the Public Finance Management Act, 2012 and public Audit Act,20l5.

The accounting officer of the Board failed to prepare financial statements and

accounts of thesc monies received from the public and thereafter submit to the

Auditor-General for audit sincc 2017, in contravenrion of section 6g (2) (k) of the
Public Finance Management Act, 2012.

It.

Iu.
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v The Board was also in breach of Section l (3) of the State C,orporations Act

which rcquires the accounts of every state corporation shalt bc audited and

reportod ou annually in accordancn with the Public Audit Act-

vi. The Board dircctly outsourccd private auditors to audit thcir annual financial

statements in contavention of Section 23 of the Fublic Audit Act,20l5.

Commltlec Reco mmendetions

197. The Cornmittee recommends that;

i. Parliament reprimands the Cabinet Secrctary Ministry of Lands, Public Workr,

Houeing and Urban Development for failure to monitor the financial performano€

of the Estate Agents Registration Board in line with section 88 of the Public

Financs Management Act 2012.

The accounting offrcer shall prepare outstanding financial stateme,uts of the Board

since inception and submit to the Auditor€eneral for audit-

ii. Thc Agditor-General sball audit and re,port to Parliament in accordance witb

Article 229 of the constitution and the Public AuditAct, 2015.

iii. The Registrar Estate Agents Regiskation Board must at all times complywith the

tcgal provisions relatirg to accounts and audit in accordance with Section 68 of

the Public Finance Management Act, 2012 and section ta(3) of the State

C.orporations Act, I 986.

lV Within tbree months upon tabling and adoption of this roport, the Ethics and Anti-

Comrption f,6mmission should investigate the matter of the EstaE Agcnts

Registnation Board (EARB) outsourcing private auditors contary to section 23 of

l.
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the Public Audit Act, 2015 with a view to ascertain any loss of public funds,

including audit fccs paid to the private auditors, and the Office of Director of
Public Prosecution (ODPP) to subscqucntly prelbr appropriate charges.

v within three months upon tabling and adoption of this report, and after the

financial statements are submitted for audit, the Auditor-General should audit and

report to Parliament on the Appropriations in Aid and any other monies received

or collectcd by the entity in form of grants, donations or loans in the course of its
operation. Also, the Auditor-Gcncral should audit and report to Parliament the

expenditurduse of public funfu by the entity to ascertain whether the resources of
the entity were used in a way that is lawful, authorised, effective, efficient,
economical and transparent.

2.19 EXAMINATION OF THE REPORTS OF THE AUDITOR GENERAL ON TIIE
AUDITED ACCOUNTS OF VALUERS REGISTRATION BOARD

198. The Valuers Registration Board is established under section 3 of the Valuers Act Cap

532. The Act provides for the registration of valuers and the Board exists to regulate the

activities and conduct of registered valuers in accordance with the provisions of the Act.
The Act commenced on 96 April 1985.

Submissions by the Registrar

199. Mr. Gregory Masika the Regisbar accompanied by Ms. Jecinta Mutua, Chairperson

Valuers Registration Board appeared before the Committee to adduce evidence on the

status and accounts of the Valuers Regulatory Board (VRB).

200. The Registrar informed the Committee that;

The Valuers Registration Board is established under section 3 of the Valuers Act
Cap 532. The Act provides for the registration of valuers and to regulate the

activities and conduct of registered valuers in accordance with the provisions of

t.
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the lag,. The Board is a body Corporate with a perpcnral succcssion and common

seal.

It. The Boarcl source of funrls are mainly members' annual subscription fecs. The

Board has never been auclited by the Office of the Auclitor General as required by

Article 229 of the Constitltion. However the Board contracted a private Auditor to

audit its books of accounts.

Submissions by the Cabinet Secretary Ministry of Ministry of Lands, Public lVorks,

Housing and Urban DeveloPment

201. Mr. ZachaiahNjeru, the Cabinet Secretary Ministry of Lands, Public Works , Housing

and urban Development and Hon. GeneraliNixon Korir PS- State Department for Lands

and Physical Planning, Ministry of Lands, Public Works, Housing and Urban

Developmcnt appeared beforc the Committee to adduce cvidence on the existence,

accountability and operationalization of the Valuen Registration Board.

Z0Z. TheCabinet Secretary submitted rhat the Valuers Registration Board is established by an

Act of Parliament Cap 532 of 1985.

203. The Board membership is as per schedule I of the Valuers Act which provides that thc

Board shall consist of nine members appointed by Cabinet Secretary. The Board receives

its financing from Annual subscription from members, lnterview fees, Certificate fees,

Application for registration fees, Gazettment foe for non-practicing members, Fines and

penalties and Reinstatement fees.ln day-to-day activities the board incurs expenses on

Annual Gazettment of Valuers, Board member's allowances, Staffsalaries, Normal office

operations, Conference fees.

204. Further, section 26 of the valuers Act states that the Minister may with the consent of the

National Treasury, out of the moneys provided by parliamcnt;

i. Make t,o the board such grants as may be necessary to cnable it to discharge its

functions
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ii. Pay remuneration and ravelling and other allowances to the members of thc
Board othcr than membcrs who are public officers in reccipt of a salary

iii. Make such other paynents as may bc necessary,

207 The Board has never becn firndcd by the ministry since its inception and therefore its
bools ofaccount have never been audited

208. Howwer during 2021t2022 financial year an audit query was raised about the Board,e

Books of accounts, conscquently the Board sought services of a private auditor to prcpare

its books of accounts.

Commlttee Obsenatlons

249. The Committee observed that;

The valuers Registration Board is established as a body corllorate by the

valuers Act, l9M with au envisaged financial. and administrative autonomy.

ii' The Board roceived money fr,om the public through member ann,al
subscription fees. Money reccived from the members of the professional body
is 'public mon€y' and 'publio funds' as defined under section 2 of the hrblic
Finance Management Aci." 2Ol2 and tho Public Audit Act, 2015 pepectirrely

and as euch, should be audited in accordance with the pubtic Finaoce

Mauagement Act, 2012 and public Audit Act, 2015.

1ll The accounting officcr of the Board failed to prcpare fiuancial statements and

accounts of these rnonies received from the public and thereafter submit to the

Auditorceneral for audit since 2017, in contravention of section 6g (2) (k) of
the Public Financc Management Act, Z0lZ,

I
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lv Ths Council was atso in breach of Section l4(3) of the State Corporatioru Act

which rcquires the acoounts of every state corporation shall be audited and

reported on annually in accordance with the Public Audit Act.

The Council directly outsouccd private auditors to audit their antrual financial

statsmeots in contave,lrtion of Section 23 of thc Public Audit Act, 2015.

Commlttee Recom mendatlons

210. The C.oomittce recommends that;

Parliament rcprimands the Cabiuet Socretary Ministry of Lurds, Public Works,

Housing and Urban Development for failure to monitor the financial performance

of the Valuers Regisration Board in line with section 88 of the Public Finaace

Managcment Act, 2012.

ll. The accounting officer shall prepare outstanding financial statements of the

Valuere tggistration Board since inception and submit to the Auditor'Gen?ral for

audit.

iii. The Auditor-General shatl audit and report to Partiarnent in accordanoe with

&ticle 229 of the Constinrtion and the Public Audit Act,20l5.

lv The Rcgistrar Valuers Registratiou Board must at all times comply with lhe legal

provisio,ns relating to accounts and audit in accordance witr Section 68 of the

Public Finance Management Act, 2Ol2 and Section l4(3) of the Stan

Corporations Act, 1986.

v Within three months upon tabling and adoption of this reporq the Ethics and Anti-

Comrption Commission should investigate the matter of the Valuers Regisration

Board outsoucing private auditors conEary to sectiou 23 of the Public Audit.dct,

v
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2015 with a view to ascertain any loss of public funds, including audit fccs paid to
the private auditors, and the O(fice of Director of Pubtic Prosecution (ODpp) to
subsequently prcfer appropri ate charges.

within three months upon tabling and adoption of this report, and after the

financial statements are submitted for audit, rhc Auditor-General should audir and

report to Parliament on the Appropriations iu Aid and any other monics rcceived
or collected by the entity in lorm of grants, donations or loans in the course of its
operation. Also, the Auditor-Ccneral should audit and report to parliament the
expenditurc/use of public funds by the entity to ascertain whether the resources of
the entity were used in a way that is lawful, authorised, efTective, efficient,
economical and transparent.

2.20 EXAMINATION OF THE REPORTS OF THE AUDITOR GENERAL ON TIIE
AUDITED ACCOUNTS OF REFUGEE STATUS APPEALS COMMITTEE
(FORMERLY REITUGEE APPEALS BOARD)

2l I . The Refugee Appeals Board was previously established by thc Refugee Act No. l3 of
2006. However, the Act was repealed by the Refugees Act No. l0 of 2021 and it is now
refeired to as Refugee Status Appeals Committee established under section I I of the

Act. The Act commenced on 2ld February Z0ZZ.

Submissions from the Principal Secretary State Department For Immigrafion And
Citizen Services, Ministry Of Interior And Nationat Administration On Thc
Existence of rhe Refugec status Appeals committee (Formerly RAb)

272. Ambassador Julius Bitok (Principal Secretary - State Department for lmmigration and

Citizen Services) was sccompanied by Ms. Evclyn Cheluget (DG - Irnmigration), Mr.
John Burugu (Commissioner for Refugecs- State Dept. lmmigration), Mr. Jack okula
(Legal Advisor -State Dept. tmmigration) and Mr. Nixon Nganga (Director-
Communication).

VI
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213. The Principal Secretary submitted that;

i. The Refugee Appeal Board (the Boar<l) is a quasi-judicial institution establishsd

under section 9 of the Refugees Act 2006 which has since been repealed and the

core function of thc Iloard is to hcar and determine appeals arising from the

decisions of thc Cornmissioner fior Rcfugee Affairs (CRA).The Board is mandated

to carry out its fi.rnctions under ssction 10 of the Refugees Act 2006'

The Board operates undcr the State Dcpartment for tmmigration and Citizen

Services, within the Ministry of Interior and National Administration as per

ExecutiveOrderNo. I of 2023.

ll

lv

iii. Before Executive order No. I of 2023, the Board operated under the Directorate of

Immigration rvithin the Starc Deparhnent for lntcrior and Citizen Scrvices, Ministry

of lnterior and Coordination of National Govemment'

The Refugees Act 2006 commenced on l5th May, 2007, the Pioneer Refugee Appeal

Board was formally established on lot April, 2015 following the appointment aud

gazettement of a chairperson and five (5) members by thc Cabinet Secretary

responsible for refugee rnatters. The tenurc of the first Board ran from April2015 to

April 2018 (Three years). currently, Kenya hosts 726,000 refugees out of which

623,000 arc registered and 102,000 remain undocumented'

v

vl

The Board does not have irs orvn individual budget separate from that of the State

Department for Immigration and citizen services and does not have its own bank

account.

The Board's first budget was provided during the Financial Year 201612017 whose

A.I.E. holder was thc Director General, Directorate of trnmigration Serviccs and the

Accounting Ofticer was the Principal Secretary, State Deparhnent for Interior and

Citizen Services.
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vIt The Principal Secretary is the floard's current Accounting oflicer after
establishment of the state Department for lmmigration and citizen serviccs.
The Board currentry provides its input on its needs in the budget, which is then
sharcd with the state Departmont for trnmigration and citizen services for
consideration and inclusion in the Department's final budgetary allocations for each
Financial Year.

Funding for refugee affairs comes from multiple sources including gSAID, united
Nations High commission for Refugees (uNHCR), and the rnrcrnational
organization for Migration (IoM). There are currently pledges for funding from

vlll

tx

donors for the Shirika plan for Ksh.30 billion

Committee 0bservations

214. The Committce observed that;

The Refugee status Appeals committee is established by the Refugees Act, 2021
which commenced on 21" February 2022.

The Refugees Act,202l does not give the Refugec status Appears committee the
status of a body corporate and as such, the Committes is not a Semi-Autonomous
Government Agency. The operations, financial control and accountability of the
committee arc still under the state Department for Immigration and citizen
Scrvices.

iii' Due to this gap in the establishing statute, the Committee lacks autonomy and
financial independence and the committee's funds and accounts arc administered
from the Ministry of Interior and National Government and the audit by the
Auditor-General is done through the Ministry.

There is need to amend the Refugees Act, 2021 to establish the committee as a
Semi-Autonomous Govemment Agency and grant it autonomy and independence

lv
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in its operations and financial reporting with an aim to strengthen the Committee

and enable it achievc ib mandate.

Com mlttee Recommendations

215. The Committc rccommended that;

Parliament reprimands the Cabinet Secrctary, Ministry of Interior and National

Administratiou for failue to promptly identify gaps in the law sincc the Refugecs

Ac\2021was corrm€oced on 2ld February 2}22,and failing to take corrective

action to ameod the Refugees Act, 2A2l b create the Refugee Ststus Appeals

Commiuee as a Semi-Autonomous Government Agency with indepeirdence in its

operations and financial reporting and report to Parliament'

l.

ii. Within three morths upon tabling snd adoption of this rcport the Cabinct

secretary Ministry of Interior and National Administration, in conjtmction with

the Attorncy Geueral, to initiate the legal prccess to amend ttre Refugees Act'

2021 to grantthe Refugee Status Appeals Committce ar'rtonorny and independencc

with an aim to strengthcn the commitee and enable it achievc itr mandata undcr

6e establishing stahrte.

iii. Wittrin three months upon tabling and adoption of this rwort' and after tbe

financial statcments are submiued for sudit" the Auditor-Gencral should audit and

report to Parliamcnt on the Appropriations in Aid and any o&er monies received

or collocted by the entity in form of grants, domations or loans in the wwse of its

operation. Also, the Auditor-General should audit and report to Partiament the

expendin$e./use of public firnds by the entity to asccrtain whether the rcsoulces of

the entity were used in a way that is lawful, authoriscd, effective' efEcieot'

economical and transParent'
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2.21 EXAMINATION OF TIIE REPORTS OF TIIE AUDITOR GENERAL ON THE
ATJDITED ACCOUNTS OF THE MEDIA COIT{PLAINTS COMMISSTON

216' The Media complaints commission is established under section 27 of the Media council
Act (Irlo. 46 of 2013). The A* commenced on r'e January 2014.

Subrnissionr by the Deputy Chief Executive oflicer of thc Media Council of Kenya

217 ' Mr' victor Bwire the Deputy chief Executive officer of the Media council of Kenya
(MCK) was accompanied by Ms. Jamila Yesho (Acting Rcgistrar-complaints

commission), Ms' Anne Jalang'o (lntemal Audit), Mr. John Munyiri (con. Relations),
Mr' Baven Terence Minishi (Manager-RAD appeared before the Commi(tee to adduce
evidence on the Audited accounts the Media compraints commission.

218' The Deputy chief Executive offrcer informed thc comminee that the Media complaints
commission was established under thc Media council Act of 201 3. The Registrar for the
Media complaints commission is appointed by thc chief Exccutive officcr of the Media
council of Kenya' The staff for the Media Complaints commission, including its
Registrar, are seconded from the Media councit of Kenya. 'l'he Media complaints
commission does not run its own accounts but is allocated funds through the Media
Council of Kenya whose CEO is also the accounting ofhcer.

submission by the cabinet sccretary Ministry of Informauon, communication and
the Digital Economy

219 Mr' Eliud orvalo, the Cabinet secretary, Prof. Edward Kisiang'ani principal secretary-
state Departmcnt for Ilroadcasting and Telecommunications, Ministy of ICT md Dgihl
Emnomy, h4r' David omr+o1o, tle chiefl}(cofii\€ offim of the Media cotllol of Korla appeared
before the committee to adduce evidence on the existence, accountability and
operationalization of the Mcdia complaints comrnission. The cabinet secrctary
informed the committee that Article 34(5) of the constitution provides that parliament
shall enact legislation that provides for the estabrishment of a body, which shalr: _
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(a) Be independent of control by govcrnment, political interests or commerciatr

interests;

(b) Reflect the interests of all sections of the society; and

(c) set media standards and rcgulate compliance with those standards'

220. Further, in the Supreme Court case of Communications Commission of Kenya & 5

others v Royal Media Scrvices Limitcd & 5 others t20l4l eKLR'-The court stated in

part: ..The body contemplated by Articte 3a(5) of the Constitution is the Media Council

of Kenya". The Mcdia Council Act No. 46 of 2013 (the Act) rvas enacted to give cffect

to Article 34(5) ofthe constitutiotr. The Act establishes two instirutions: -

(a) Media Council of KenYa (MCK);

(b) The Complaints Commission (CC)'

221. The complaints commission is an indcpendent body established under section 27 of the

Act. Pursuant to section 30 of the Act, the operations of the cc are guided by the

provisions of Article 159 of the Comtirution'

222. The functions of the Complaints Commission are to: -

(a) Mcdiate or adjudicate in disputes between the government and the media and

between the public and the media and intra media on ethical issues;

(b)Ensuretheadherencetohighstandardsofjournalismasprovidedforminthecode

of conduct for the practice ofjournalism in Kenya; and

(c) Achieve impartial, spcedy and cost-effective settlement of complaints against

joumalists and media enterPrises, without fear or favour in relation to the Act'

223. In accordance with s+ction 32 of the Act, the Commission is empowered to: -

a)Establishandmaintainaninternalmechanismfortheresoltrtionofdisputes;

b) Prescribe proccdures for detcnnination of disputes relating to the mcdia;

c) Receive, investigate, and deal with complaints rnade against journalists and media

enterpnses

d)Summonandrcceivernformationofevidencerelatingtoanymattcr
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224' The commission is not bound by the rules of evidence as set out in the Evidence Act
(Cap. 80); it rcgulates its own procedure.

225 Section 42 of the Act provides that a person aggrieved by the decision of the complaints
Commission may appeal ro the High Courr.

226' The commission is comprised of a chairperson and six (6) other commissioners
pursuant to section 2g of the Act.

227' The appointment of the commissioners is done through a compctitive process by a
scleclion pancl appointed by the Cabinet Semetary.

228 The membership of the selection panel is as prescribed in section 7(2) of the Act and
comprises of members nominated by the following organizations: Kenya union of
Journalists, Media owners Association, Kenya Editor,s Guitd, Law society of Kenya,
Kenya correspondents Association, Public Relations Society of Kenya, National Gender
and Equality commission, Association of Professional societies in East Africa,
consumers Federation of Kenya, The Ministry responsibre for matters relating to media,
Kenya News Agcncy; and two p€rsons nominated by schools of journalism of
recognized universities' one representing public universilies and the other representing
private universities.

229 upon completion of the recruitment process, the selection panel shall select onc person
qualified to be appointed as chairperson and six persons qualified to bc appointed as
members of the commissiou and forward the names to the cabinet secretary for
appointment and gazettcment.

230' The chairperson and membcrs of the complaints commission are r€munerated as per the
determination of the sararies and Remuneration commission.

The operations of the complaints comrnission are funded from allocations of the
231
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National Assembly through Media council of Kenya, pursuant to s€ction 23 (a) of the

Media Council Act, 2013.

232. Allocations made to the complaints commission ovcr the years as detaited within the

print€d estimates are a's follows: -

These ftnds are cha*eled towards meeting the costs of mediation and adjudication'

Med.ia Council of Kenya meets all expanditure associated with oukeach pmgrags and

sensitization forums. The council also funds other administration related activities

undertaken bY the Commissioners'

233. All Excheguer disbursements eo received are duly reported within thc Financial

statements of the council, which are availed to the National Treasury and presented to

the Office of the Auditor Gcneral for external auditing PurPoses'

234. \\ecomplaints commission has a secretariat composition of three (3) personnel,

deployedbytheCouncil.ThissecretariatisheadedbytreRegistrar,whosemainroleis

to co-ordinate all the functions and activities of the commission, a lrgal Researcher'

who conducts legal research and undertakes legal drafting and an officer (corporate

ALLOCATTON (I(s II)flNANCIAL PERIOD

FY 2013/2014

FY 2014/2015

FY 2015/2016

F\ 20l6n0n
10,000,000FY 20I7l2018

10,000,000FY 2018/2019

10,000,000FY 2019/2020

10,000,000FY 2020n021
10,000,000FY 20Un0z2
9,775,000FY 202212023

10,000,000rry 202312;024
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communioations & Public Affairs - complaints comrnission) who is thc liaison persoo
for all communication related support for the Commission.

235' All personnel and administrative costs incurred by these officers are met by Media
Council of Kenya.

236' The complaints commissioners participate in media development and sclf-regulation
through outeach activitics aimed at creating awareness on and promoting adherence to
the Media Act 2013' The commissioners havc an activc participation iu signature events
organized by the Council

237 ' The strategic Plan (201912023) Key Result Area (a) on Dispute Resolution is a pillar rhat
fully supports the complaints commission. All the costs associated with administrative
support for activities undertaken by the complaints commission are met by Media
Council of Kenya.

238. During the financial period under review (FY 2oun022), the complaints commission
has mediated over and successfully a-djudicated several media related complaints as

detailed below:

L Resolved by mediarion - six (6);

2. Withdrawn - five (5);

3. Dismissed for want of prosecution _ two (2);
4. Resolved by adjudication - ten (10);

5. Consent settlement - three (3);

6. On-going adjudication - Iive (S); anA

7. Pending mediation - rwo (2).

239' The commissioners have also increased their visibility within the public by creating
awareness through sensitizations and stakcholder engagements forums. The commission
has also adaptcd to technological advancements ro make it more eflicient in conducting
hearings and case management.
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240. The following gaps have been noted within the Media Council Act, 2013 in relation to

the operations of the Complaints Commission: -

(a) There is no express provision that dcals with funding of the Commission.

O) The act does not create the officc of the Registrar'

(c) Section Z7(Z) of the act that refers to the appointment of the selection panel in

section 7 is currently subjcct to two Constinrtional petitions on conflict of interest.

(d) There is no provision on the administrativc powers of Media Council of Kenya as a

regulator that sets media standards as per Article 34(5) of the Constitution.

The Ministry of Inforrnation, Communication and the Digital Economy (MICDE)

wishes to present fie following proposals to the Committee for consideration: -

(a) A review of the Media Regulatory frarnework (Media Council Act 2013) and

subsidiary legislation.

(b) A review of KICA (currently an on-going exercise) and Media council act to: -

- Align the functions of the Media council of Kenya and the communications

Authority to avoid duPlicitY.

- Align the functions of the Complaints Commission and Communications and

Multimedia Appeal.s Tribunal to avoid duplicity (there is a Supreme Court ruling

on the distinction of functions).

241

Committee Observatlons

242. The Cornmittec obscrved that;

l. SAte Corporations that lacks independence, clear mandate and a designated

accounting officers.

ll. The Institution does not prepare and submit separate financial statements for audit

to the Auditor -General in breach Section 68 (2) (K) of thc Public liinance

Management Act, 2012.
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iii. The Media council Act, 2013 has no express provision on funding of the
Commission and creation of the office of the Registrar.

lv One of thc sources of funds in the establishing Act includes fines and penalties

charged by the Conrmission. However, these have never bee' collected on
account of Commissions limited enforcement capacity.

Commlttec Rccommendations

243. The Committee recommends that;

Parliarnent reprimands the cabinet secretary, Ministry of ICT and Digital
Economy for failure to identify gaps in rhe law and failing to take correctivc
action to amend the Media council Act, 2013 to create the Media complaints
commission as a scmi-Autonomous Govemment Agency with independence in
its operations and financial re,porting and report to parliament.

within three months upon tabling and adoption of this report the cabinet
Secretary Ministry of ICT and Digital Economy, in conjuuction with the Aftorney
General, to initiate the legal process to amend the Media council Act, 2013 to
gant the Media complaints commission autonomy and independence with an

aim to strenglhen the Commission.

iii' Within three months upon tabling and adoption of this report, and after the
financial statements are submitted for audit, the Auditor-General should audit and

report to Parliament on thc Appropriations in Aid and any other monies rcceived
or collected by the entity in form of grants, donations or loans in the course of its
operation. Also, the Auditor-General should audit and repon to parliament the
expenditure/use of public funds by the entity to ascertain whether the resourccs of

1.

u
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the cntity were uscd in a way that is }awful, authorised, effective, efftcient,

econornical and transparcnt.

2.22 EXAMINATION OF TI{E R-E,PORTS OF THE AUDITOR GENERAL ON I'HE

AI]DITED ACCOI.'NTS OF TTIE I.JMVERSAL SERVICE ADVISORY COUNCIL

244. The Universal Senice Advisory Council is established utrder section 102K of the Kenya

Infomration and Communications Act No. 2 of 1998. The Council is mandated to

advisc the Communications Authority and provide strategic policy guidance for the

administration and implementation of the Universal Service Fund.

Submission by the Cabinet Secretary Ministry of Informatlon, Communlcation and

the Digital Economy

245. Mr. Eliud Owalo, the Cabinet Secretary and Prof. Ed*'ard Kisiang'ani Principal

Secretary- State Department for Broadcasting and Telecommunications, Ivtinisy of ICT

md Dgilal Emorny, Mr3em Chiloba, 0re DireAm CfiffiI, Cmmnuricaims Ailltrit)'of Kenya

aepeilEd before the Committee to adduce evidence on the existcnce, accountability and

operationalization of the Universal Service Advisory Council.

246. The Cabinet Secretary informed the Committee that Thc Universal Service Advisory

Council (USAC) is established under Section 102K (t) of the Kenya Information and

Communications Act, 1998 to manage the Universal Service Fund. The specific

functions of the Universal Service Advisory Council are provided for under Section

l02K (5) of the Kenya lnformation and Communications Act, 1998 which states that the

Universal Service Advisory Council shall:

"(a) advise the Authority and provide strategic policy guidance for the

administrafion and implementation of the Universal Service Fund; and

(h) Pedonn any other futctions as tlrc Eoard, may from tiurc to time assign-"

?47. paragraph I I of the Fourth Schedule to thc Kenya lnformation atrd Communications Act
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provides that: "The secreta.ry and any other staff of the Council shall be ntembers of
lhe stalf of thc Authorig appointedfor the purpose hy thc Board.,'

248. Based on the provisions above, the universal Service Advisory council:
USAC ts part and parcel of the Communications Authority of Kenya,s decision-making
orgarts on the matters of Universal Semice Fund;

USAC ds an advkory organ to the Authority's Board on the administrstion and
implementation of the flniversal Service Fund; and

(a) Therefore, USAC is suhordinate to the Authority's Eoard and not an
in dep en d e at S tate Co rpo rati o n.

248. Section I of the Fourth Schedule of the KICA provides that the Chaiqperson and

Members of the Council shall hold office for a period not exceeding three years on such

tcrms and conditions as may be specified in their instruments of appointment but are

eligible for reappointment for one more term of three ycarc.

249. Under Scction 2 of the Fourth Schedule on rhe appointment o[ membe rs, ,,The Members
of the Council shall be appotnted at such times that thcir respcctipe terms of oJlicc
shall expire at dilferent ttntes"

250. The term of the five (5) USAC Members and that of the Chairperson came to an end on

80 May 2020, while that of the remaining three (3) ended on 9u August 2020. According
to the legal framework the Public Service Commission is assigned the responsibility of
rccruiting Council Members and forward the candidates for appointment. The
recruitment done in 2021 was not successful.

251' Under Section 84J (l) the IJniversal Servicc Fund is "nanascd and adminisrered by the
Authoritv." The Kenya Informalion and Communications (Univercal Acccss and
Service) Regulations,2010, at paragraph l0 and ll provide forthe Fund Accounts and

Annual Reports.
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252. Accordingly, the Authority managcs tho Fund, keeps account$, preparcs the Quatterly

and Aunual Financiat Statements, and submits the same to the Ministry and The National

Treasury on a regular basis. The Fund is audited annually by the Auditor General

separate from the Authority.

Commifi ees Observations

252. The Committee obscrved that;

i. The Universal Service Advisory Council (USAC) is establishod under the Kenya

Information and Communications Act, 1998.

Il. The function of USAC is advise the Communications Authority on the

administration and implementation of the Universal Service Fund and perform

any other functions as the Board of the Cornmunications Authority, may from

time to time assign.

iii. The Univereal Service Advisory Council is not a body corporate and it lacks

indepeodence. USAC does uot have a designated accounting officer and iu

finances and expenditure statements and records are still being reported and

audited as part of the Authority.

iv. Thereforq there exists duplicity in the functions and roles of the Universal Service

Advisory Council and the Board of the Communication Authority as the Board

oversights both the USAC and Universal Service Fund. This duplicity of

functions not only results to unnecessarily high operational costs but also causes

opcrational tensions from the unclear reporting lines arnong the various staff

members.
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Committec Rccommendations

253. Thc Committee recommends that;

Parliarnent reprimands the Cabincr Secrctary, lt{inistry of tCT and Digital

Economy for failure to promptly identify gaps in thc law sincc thc Act was passcd

in 1998, and failing to take corrective action to amcnd the Kcnya Information and

Communications Act, 1998 to address the duplicity of firnctions and roles of
usAC and Board of communications Authority and report to parliament.

ii. Within three months upon tabling and adoption of this report the Cabinet

Secretary Ministry of ICT and Digital Economy, in conjunction with the Attorney

General, to initiate the legal process to amcnd thc Kenya Information and

Communications Act, 1998 to abolish USAC or merge the functions of USAC

and the Board of the Authority or establish the independence of the USAC and

Universal Servicc Fund from Communicalions Authority.

llr within three months upon tabling and adoption of this report, and after thc

financial statements are submitted for audit, the Auditor-General should audit and

rcport to Parliament on the Appropriations in Aid and any other monies received

or collected by thc entity in form of grants, donations or loans in the course of its
operation. AIso, the Auditor-Gcneral should audit and report to Parliament the

expenditure/use of public funds by the entity to asccrtain whether thc resourccs of
the entity were used in a way that is lawful, authorised, effective, efficient,

economical and transparent.

EXAMINATION OF THE REPORTS OF THE AUDITOR GENERAL ON THE
AUDITED ACCOUNTS OF THE KENYA SPORTS AUI'HORITY

254. Kenya Sports Authority was created under the Exccutivc Order No. I of 201g. The

Executive Order indicates that the Authority is establishcd through Kenya Spofls

Authority Act, 2012.
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255. Howcycr, after the Comrnittee invited the Director- Gencral of Sports Kenya, he

indicated that such an authority does not exist'

Committee 0bservations

256. The Committee observed that;

Kenya Sports Authority is established through Executive Order No. I of 2018

I{owever, to date, the Cabinct Secrctary responsible for Youth Affairs, Sports aud

the Arts has failed to operationalizc thc Kenya Sports Authority.

u Further, the Executive Order establishing the Authority as a State Corporation did

not statc the mandate of the Authority. Consequcntly, the operational autonomy

including fgrancial independence to achieve its intended functions are not clearly

spelt out.

iii The Attorney Ceneral has abdicated his constitutional role under Article 156 of

the constitution as the chief legal advisor to the covemment in failing to advise

the Govemment to provide for clear legal framework and mandatc of the

Authority and other eiltities established ttuough Executivc Orders.

Committee Rccommendations

257. The Committee rccommends that;

i. Within three months upon tabling and adoption of this rcport, the Cabinet

Secretary Cabinet Secretary responsible for Youth Affairs, Sports and the Arts to

operationalize the Kenya Sports Auttrority as per the Executive Order No- 1 of

2018 which establishes the Authority as a semi-Autonomous Government

Agency.

Within three months upon tabling and adoptiott of this report, the Attorney-

General should develop legal instruments that clearly specifics, defincs and

prescribes the functions, autontlmy, funding, accountability and managcment of

ll
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the lftoya Sports established tbrough the Exoctrtive Order No. I of
20r8.

CSlgurture.

IION" wANGwE cBS, MP

APPEI,{DD(
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Estimatcs of Publlc Funds not subJected to approprlate hrblic Audit ln varlous

Financial Yoars in
Financlal Years Allocated Amount Actual

Expend,iture
Non-absorbed
allocatlons

7 Control Bosrd,

20L4 15 54,450,000 41,816,285 12,633,7L5

20rs/16 34,047,240 33,817,445 229,795

2OL6lt7 22,684,748 0 22,684,748

2Or7 l18 26,950,000 LQ,287,699 16,662,301

2OL8lt9 9,977,5OO 9,472,557 504,943

2019 8,654,875 8,279,384 375,491

2O2Ol2L 62,5O0,O0o 1,306,360 61,193,640

2O2t 122 55,354,263 1O,594,372 44,759,891

2A22123 41,000,000 o 41,000,00o

115,574,102 2OO,O44,524Total 315,618,626
Z.Kengv lllsh Authorltg
2Or8l19 10,290,000 9,549,353 740,647

2Or9l20 1 1,5O0,OO0 9,497,206 2,OO2,794

2O2Ol2t 15,900,000 15,899,981 19

z0il122 26,OO0,O00 26,OOO,OO0 o

Total 63,69O,OOO 60,946,540 2,743,460/

3"Kenya I{ealth Professionala Onerslght AuthoritY

2A2Ol2t 65,609,O75 52,L27,276 14,481,799

2O2r | 22 62,907,337 58,732,828 4,174,509

2022123 62,752,798 42,300,360 20,452,438

153,160,464 39r1O81746Total 192,269,zLO

4. The Natlonel Eeroes Council of
2022123

72 081 2072 I

2021122 24 65 I 97t

2O2Ol2t L7 877 526 i4 491 o 3,386,456

2019120 25 ooo 17,673,818 7,826,182

Total 140 86 11 t27 901 79 I 184

5.The Board

2022 23 56 973 I 5 I 1

2021122 20,296,O79 L8,779,150 I 516 929



Flnanclal Years Allocated Amount Actual
Expendlture

I{on-absorbed
allocaUons

2020 2l 11 ,558,496 lo 737 462 82L,024
TotaI 88 92 838 833 87
6.The 3 1

Council of
2022 23 72 136 977
2021 22 9 610
202A 2t I 178
2019 20 9 7t 05 Not submitted
20t8 l9 ro 7 5s9
20t7 l8 I
Total 537 151
7 lnformation Resource Ce
2021 23 40 4l 417
2A2t 23* 41 483 697
2021 s79

Not submitted

TotaI I
8 Industries

202t 22 10 00 9 997 2 400

Total 10 I 997
9.Medta ts Cornmlerion
202s 24 10 000 000
2022 23 I 773 000
2021 22 10 000
2020 2t 1o 000
2019 20 10 00

Not submitted

2018 19 t0
2017 18 10 000 000
TotaI 69 775,

l0.Mathart & Referral
202s 24 I 19 882 7L2
2022 23 160 000
2021 22 r60 Not subrnitted

Total 1 712
11 Ilealth Resource Councll
2020 21 67 43 979
2021 22 73 433 26

Not submitted



a

Financlal Years Nlocated Amount Actual
E:rpendittue

Noa-ahsorbed
allocatlons

2022 23 67 979

2023 24 68

Total 2t6 759
Coasumer Protection mmittec

2022 23 36 32 7 704 4 I

2021 122 56 200 54 7 3 I 927

2A20l2r 36 33 I l0 3,O00,q90

2019120 40 000 40,299,999 9,001

20L8lL9 40 137 29,7482'22- 10,551,915

Total 209 13? 189 I
13. Eetate Board

2021 22 11 11 I 906 753

L9,236,829

L,4o4,3V

2020 2t 9 87 8 282 444 1,704,890

19 0 4 947 000 3,502,85O 1,444J5s

20181 l9 L23 4 732 009 (609,0O9)

4 26 3 8

l4.Valuere tion Board
22 3

2020 2t 7

20L9 2A 3 425 166

20L8 19 2 100 Not submitted

2017 l8 951

20 6 t7 2 438 700

Total 15 I 9L7

lS.Clintcal Oflicere Council

2021122 80 180 91 264 000 11

2t2020 0001 92 492 I 393

20L9 20 98 474 60,282,000 38,192,00O



a

Finenclal Yeare Allocated Amount Actual
Expenditure

Non-a bsorbed
allocatiorre

201 t9 73 I 64 732 8 349
20t7 1 000 67 784 473
2016 17 8s 331 000 63 93 00 00
Total 61 439 47 7 I6.Publtc Health Ofticers and Councils

202 31 4 29 3 t) 130 211
2020 2t 526 l7 349 252 *) 4
2019 20 36 831 346 30 300 8 6 530 492
20r8 l9 26 166 977 26 I 6 3

115 50 83 10 I 5 11 88

TOTAL BI'DGET
ALLOCATIOI[ s 9t7 1 I I 5Eource: Su bmissions frorn State Corporations and budget books (various Issues)
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