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CIIAIRPERSON'S FOR.EWORD

This report contains the proceedings of the Departmental Committee on Finance and National
Planning on its consideration of the Proceeds of crime and Anti-Money Laundering (Amendment)Bill
(National Assembly Bill No. 3s of 2021) which was published on Soth August 2o2r.

The Bill went through the First Reading on 6th October 2O2l and was committed to the Departmental
Committee on Finance and National Planning on l6th November 2o2l pursuant to Standing Order
L27.

The Bill has sixteen (ro) clauses and seeks to remove the position of a deputy Director at the Financial
Reporting Centre. The Bill further proposes to designate advocates, notaries and other independent

legal professionals who are sole practitioners, partners or employees within professional firms as

reporting persons for purposes of the Proceeds of Crime and Anti-Money laundering Act, 2009.

Further, the BilI introduces a new section rlrl,A requiring the Financial Reporting Centre to intervene
where the Centre has reasonable grounds to suspect that a transaction may be suspicious. The Bill also

proposes to amend section 54C(5) of the Act by substituting the word "Agency" with the words
;Ovlrsight Board" in relation to the approval of the Agency's annual budget which is consistent with
the proposed functions of the Oversight Board under the proposed section 55B.

The Bill also proposes to insert new sections for the establishment, membership, functions, committees

and procedures of the Asset Recovery Oversight Board. The Bill introduces new provisions 13oA and

tsoB limiting the rights to privacy as far as prevention, detection and investigation of money
laundering arrd fina.rcing of terrorism is concerned. The Bill also amends the First Schedule to the Act
to includJlaw Society of Kenya and the Sacco Societies Regulatory Authority as supervisory bodies

for purposes of this Act.

Following placement of adverts in the print media on 18tl'November 2O2l requesting for comments on
the Bill fi'om members of the public and relevant stakeholders pursuant to Article 118(1Xb) of the
Constitution and Standing Order tll(s), the Cornmittee did not receive any written memorandum on

the Bill.

In order to extensively carry out public participation on the Bill, the Committee invited stakeholders

vide letter REF: NA/DDC/F&NP/2OQI/75 dated 26th November 2021 for a stakeholder engagement

meeting which was held on Wednesday, I't December 2OQl at Hilton Garden Inn Hotel where ten (tO)
stakeholders attended the meeting.

All the stakeholders except LSK were in support of the amendments proposed in the Bill. They noted

that all the professionals in Kenya are required to report for purposes of the Proceeds of Crime and

Anti-Money Laundering Act, 2OO9 except lawyers and it is only fair that they are treated as other
professions. ttre stakeholders however opposed the inclusion of the Director of Public Prosecutions in
ihe Asset Recovery Oversight Board noting that there should be a separation of functions between the
Oflice of the DPP and the Asset Recovery Authority. Having the DPP on the Board would amount to
conflict of interest. It was proposed that the Governor CBK should be a member of the Board. The
stakeholders' proposed amendments to the Bill are contained in Part III of the Report. All the

stakeholders' comments were put into consideration while preparing the proposed Committee's

amendments and some of the proposals were adopted forming part of the proposed Committee's

amendments.

On behalf of the Departmental Committee on Finance and National Planning and pursuant to
provisions of Standing Order 199(6), it is my pleasant privilege and honour to present to this House

of thc Departnental Conmittee on Financc and National Plarning on the considention of tlrc Prcceeds of Aime end Anti-
Launduing (Antendnent) BiII (National Assenbly EiIl No. 39 of goet)
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the Report of the Committee on its consideration of the Proceeds of Crime and Anti-Money
Laundeiing (Amendment) Bill, zozr.The Committee is grateful to the Oflices of the Speaker and Clerk

of the Natlonal Assembly for the logistical and technical support accorded to it during its sittings. I

lvish to express my appi'"ciation to the I-Ionorable Members of the Committee and the Committee

Secretariat who made useftrl contributions towards the preparation and production of this report.

It is mypleasure to report that the Committee has considered the Proceeds of Crime ancl Anti-Money
Lalrndiring (Amendment) Bill (National Assembly Bill No, 99 of lOQt) and have the honour to report

back to thJNational Assembly with the recommendation that the Bill be approved with amendments

as contained in the report.

Hon. Gladys \Manga, CBS, MP
Chairperson. Departmental Committee on Finance and National Planning



PART I

1 PREFACE

r.I ESTABLISHMENT OF THE COMMITTEE

1. The Departmental Committee on Finance & National Planning is one of the fifteen Departmental
Committees of the National Assembly established under Standing Order gl6whose mandates
pursuant to the Standing Adet'9td (,f) are as follows:

i. To inaatigate, inquire into, and report on all matters relating to the rnandate, managerncn\
actiaities, adninistratioq operations and estimates of the assigned ministries and dcpartments;

ii. To study the programme and pol'iry objectiaes of Ministries and departmenh and the ffictiamess
of th e ir imp I etnmta tio n;

iii. To study and reuiew aII tlte legislation referred to it;
ia. To sfu.dy, dccess and ana$ue the relatiae success of the Ministries and departments w maasured

by the raults obtained as cornpared uith their stated objectiaes;

!. To inaestigate and inquire into all matters relating to the assigned Ministries and departmmts
as thq may deent necessaiy, and as may be referred to thetn by the House;

ai. To aet and report on all appointrnents uthere the Corctihttion or any law requires the National
Assemb$t to approae, euept those undtr Standing Order No. 2o<* (Committee on appointmmts);

aii. To etamine treaties, agreemmts and conaentions;

aiii. To make reports and recommmdations ta the House as ofim as possiblq including
recommmdation of proposed legislatiory

b. To consider reports of Cornmissions and Independcnt Offua sabrnitted tn the Howe pursuant to
the proaisions of ,4.rticle z5* of the Constitutiory and

L To etarnine any questions raised by Members on a tnatter aithin its tnandate.

r.9 MANDATE OF THE COMMITTEE

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider, public finance, monetary policies, public debt, financial institutions (excluding those in
securities exchange), investment and divestiture policies, pricing policies, banking, insurance,
population revenue policies including taxation and national planning and development.

5. In executing its mandate, the Committee oversees the following government Ministries and
departments:

i. National Treasury and Planning
ii. State Department for Devolution
iii. Commission on Revenue Allocation
iv. Office of the Controller of Budget
v. Salaries and Remuneration Commission

ofthe Depattmental Comtniaee on Finance and National Planning on the consideration of the Proceeds of Cbime and Anti-
Laundering (Atnendnent) BiII (National Assenbly BilI No. 39 of goet)
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r.9 COMMITTEE MEMBERSHIP

4.. The Departmental Committee on Finance and National Planning was constitr"rted by the House in

July 2o2o and comprises of the following Membet's,
Chairperson

I-Ion, Gladys Wanga, CBS, MP
I-Iomabay County

ODM Party

Vice-Chairperson
Hon. Isaac W. Ndirangu, MP

Roysambu Constituency
Jubilee Party

Members
I{on. Jimmy O. Angwenyi, MP
Kitutu Chache North Constitr-tency
Jubilee Party

Hon. Christopher Omurlele, MP
Luanda Constituency
ODM Partv

Hon. Shakeel Shabbir Ahmed, MP
Kisumu East Constituency
Indeoendent Member

-

Hon, Daniel Nanolt, MP
Turkana West ConstituencY
Jubilee Party

Hon. (Dr.) Christine Ombaka, MP
Siaya County
ODM Party

Hon. Andrew Okuome, MP
Karachuonyo Constituency
ODM Partv

Hon. David Mboni, MP
Kitui Rural ConstituencY
CCU Partv

Hon. Francis K. Kimani, MP
Molo Constituency
Jubilee Partv

Hon. Joseph Oyula, MP
Butula Constituency
ODM Partv

FIon. Joshura Kandie, MP
Balingo Central Constituency
MCC Part,v

I-Ion. Stanley Muthama, MP
Lamrr West Constituency
MCC Partv

FIon. Edith Nyenze, MP
Kitui West Constituency
WDM-K

I{on. Catherine Waruguru, MP
Laikipia County
Jubilee Partv

Hon. James Mwangi, MP
Tetu Constituency
Jubilee Partv

Hon. (Prof)Mohamud Muhamed, MP
Wajir South Constituency
Jubilee Party

Hon. Peter Lochakapong, MP
Sigor Constituency
Jubilee Partv

FIon. Qalicha Gufu Wario, MP
Moyale Constituency
Jubilee Partv



r.4 COMMITTEE SECRETARIAT

5. The Committee is facilitated by the following Secretariat:

Ms. Leah'W. Mwaura
Senior Clerk Assistant/Head of Secretariat

Ms. Jennifer Ndeto
Principal Legal Counsel I

Mr. Josephat Motonu
Senior Fiscal Analyst

Mr. Luka Mutua
Serjeant-At-Arms

Ms. Christine Maen
Audio Officer

Ms. Laureen Wesonga
Clerk Assistant II

Mr. Chelang'a Maiyo
Research Officer II

Mr. John Njoro
Serjeant-At-Arms

Ms. Hannah Mwangi
Intern

of tlte Dcputmatal Committce on Fintncc tnd Nttionil Planning on thc consideration of thc Procceds of *ime nd Anti-
Inwdcring (Amendmcnt) BiII (Netional Assanbly BilI No. ss of goer)
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PART II

2 OVERVIEW OF THE PROCEEDS OF CRIME AND ANTI.MONEY LAUNDERING
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 39 OF 2021)

9.I ANALYSIS OF THE BILL

6. The Bill has sixteen (tO) clauses and seeks to remove the position of a deputy Director at the

Financial Reporting Centre. This proposal is consistent with the current practice of not providing
for positions of Deputy Chief Executives of State Corpolations in Iaw,

7. The Bitl further proposes to designate advocates, notaries and other independent legal

professionals who are sole practitioners, partners or employees within professional firms as

ieporting persons for purposes of the Proceeds of Crime and Anti-Money laundering Act, 2009.

T[e oblfations undei Part IV of the Act shall apply to the advocates, notaries and other

independent legal professionals who are sole practitioners, partners or employees within
professional firms *Ien preparing or carrying out transactions for theil clients in the following
institutions:

a) buying and selling ofreal estate;
b) managing of client trloney, secltrities or other assets;

c) managing of'banli, savings or secttrities accoltnts;
d) o.goniroiion of contributions fol the creation, operation or management of companies;and

e) creation, operation or management of buying and selling of business entities.

8. Further, the Bill introduces a new section ,!{,A requiring the Financial Reporting Centre to
intervene where the Centre has reasonable grounds to suspect that a transaction may be suspicious'

This will ensure timely access to information on assets held by criminals as preventive and

r.epressive measure, and ultimately, disrupting criminal networks and unlawful activities.

9. The Bill also proposes to amend section 5+C(5) of the Act by substituting the rvord "Aganql'with

the words " Oaersight Board' in relation to the approval of the Agency's annual budget which is
consistent with thJ proposed functions of the Oversight Board under the proposed section 55B.

tO. The Bill proposes to insert new sections for the establishment, membership, functions, committees

and procedures of the Asset Recovery Oversight Board,

lt.The Bill introduces new provisions ISOA and ISOB limiting the rights to privacy as far as

prevention, detection and investigation of money laundering and financing of terrorism is

concerned.

t2. The Bill further seeks to amend the First Schedule to the Act to include Law Society of Kenya and

the Sacco Societies Regulatory Authority as supervisory bodies for purposes of this Act.

r9. The Bill delegates powers to the Cabinet Secretary responsible fol the National Treasury to make

regulations for the concluct of business and affairs of the Asset Recovery Oversight .Board. It
p.6por"r to limit the right to privacy for purposes of prevention, detection and investigation of
money laundering and financing of terrorism.

ra. The Bill does not concern county governments in terms of Article ttO(t)(a)as it does not aflect the

functions and power of county governments as set out in the Fourth Schedule.



t5. The enactment of this Bill may occasion additional expenditure of public funds.

of thc Dcptazcnttl Comuittee on Finencc tnd National Planning on the considcretion ofthe Procceds of *ime and Anti-
Itundcring (Amcndment) BiII (Netional AssanblyBLII No. se ofeoet)
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PART III

3 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

16. Following the.call for memoranda fiom the public through the placement of advet'ts.in the print
meclia on t8,h November Qolt and vide a lettel REF: NA/DDC/F&NP/zoz1 dated 26th November

eoqt, the Committee received memoranda fi'om the following stakeholders:

i.

ii.
iii.
iv.

vi.
vii.

viii.
ix.
x.

xi.
xii.

The National Treasury and Planning
The Central Banlt of Kenya (CBl{)
The Financial Reporting Centre
Ofhce of the Attorney General/Asset Recovery Authority
Ethics and Anti-Corruption Commission (EACC)
Office of the Director of Public Prosecutions
Kenya Bankers Association
Law Society of Kenya
Institute of Certified Public Accounts of I(enya (ICPAK)
Association of Kenya Professional Insurance Agents (AKPIA)
Kilonzo and Associates
Nzamba Kitonga Advocates LLP

17. The stakeholders subtnitted as follorvs

S.I THE NATIONAL TREASURY AND PLANNING

In a meeting held on Wednesday, l"t December 2021, the Principal Sect'etary for National Treasury,
Dr. Julius Muia sr.rbmitted THAT-

f S. The United Nations Security Council adopted the Resolution 24,62 which called upon UN member

states to combat money laundering and criminalize the financing of terrorists and their activities.

Specifically, the UNSC Resolution 24,62 stressed the essential role of the Financial Action
Tasliforce-to set global anti-money Iaundering and combating the financing of terrorism standards

and to ensure the eftective implementation of these standards in all jurisdictions across the globe'

19. The ESAAMLG Council of Ministers noted that Kenya had not made suflicient progress in
applying preventive measures to the designated Non-Financial Businesses and Professions

lDNnnesf of which advocates, notaries and other independent legal professionals are part. Indeed,

fuilur" to designate the legal professionals as part of the reporting regime under the Proceeds of
Crime and Airti-Money Laurndering Act, 2OO9 (POCAMLA) has been the key outstanding
deficiency on Kenya's Post Evah-ration Implementation Plan rvith ESAAMLG since 2011.

ZO. The Public Statement is a peer pl'essure mechanism meant to escalate counter measllres on the

country by alerting the International Commr-rnity that the Republic of Kenya has failed to uphold

the Intirnational AUt ZCn.f Standards and single out the country as a high-risk jurisdiction and a

perceived safe haven lor money laundering and tert'olism financing.

21. Failure to enact the Bill will be costly to the cottntry. The consequence can include refusal to

extend comespondent banldng services to Kenyan financial institutions, businesses and even the



state, to make or receive international payments. The outcome will also have a negative impact on
the ongoing 2nd Round ofMutual Evaluation (ME)of Kenya's AML/CFT regime by ESAAMLG.

22. Olut of the 18 member countries of ESAAMLG only Kenya has not designated lawyers as reporting
entities as part of the domestic AML/CFT legal regime.

8.2'rF[E CENTRAL BANK OF KENYA (CBK)
In a meeting held on Wednesday, I't December 2021, the CBK Governor, Dr. Patrick Njoroge
submitted THAT-

29. Designation of advocates, notaries and other independent legal professionals who are sole
practitioners, partners or employees within professional firms as reporting persons is positive move
as it will bring lawyers within the ambit of POCAMLA thereby enhancing the effectiveness of the
AML/CFT regime of Kenya.

Qa. They concurred with the amendments to include the Law Society of Kenya and SACCO Society
Regulatory Authority as supervisory bodies as it will strengthen the compliance and reporting
framework for lawyers and deposit taking SACCOs.

25. Clause g of the Bill is a laudable move as it will dissuade launderers from channeling their funds
through the financial system, given the likelihood that the funds might be intercepted. The
proposed amendment will also facilitate and strengthen asset recovery framework, as assets to be
covered will be easily identifiable at the earliest opportunity. The proposed framework will act as a

deterrence measure against using the financial system to launder dirty money.

QG.The proposed establishment of an oversight board will go a long way in addressing these issues

and strengthening the governance of ARA including setting out procedures for the appointment of
the director. The proposed oversight board will provide the required multi-agency framework for
taclding money laundering offences, tracing and confiscating proceeds of crime. The powers
granted to the Board by the proposed amendments are sufficiently broad to enable the board steer
ARA to greater success.

3.3 THE FINANCIAL REPORTING CENTRE (FRC)

The Director General FRC, Mr. Saitoti Ole Maika appeared before the Committee on Wednesday, I't
December 

^oLt. 
He submitted THAT-

Q7. The Financial Action Task Force recommended that lawyers, notaries and other independent legal
professionals be part of the reporting regime for combating money laundering, terrorism financing
and proliferation of weapons of mass destruction.

zB. EASAAMLG currently has nineteen (ts) member countries. In all the 19 EASAAMLG members'
jurisdictions, Kenya is the only country yet to designate lawyers as reporting persons. The lawyers
/advocates in the other ESAAMLG countries are subject to the same practicing and anti-money
laundering requirements as their legal counterparts in Kenya.

29. FRC had undertaken a comparative analysis of the 18 ESAAMLG countries as well as other
jurisdictions both commonwealth as well as non-commonwealth jurisdictions. In all these

countries, lawyers had been designated as reporting persons/accountable entities.

of the Depaftnatal Connittee on Finence and National Planning on the considetation of the Proceeds of Cline and Anti-
Laundering (Amendment) BiII (National Assembly BiIl No. 89 of eoel)
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9o. The proposed amendment does not apply to all activities carried out by legal professionals.For

instance, litigation is not a specified activity, and a legal professional representing a client in
litigation will not be sr"rbject to the FATF recommendations and POCAMLA.

91. The Law Society of Kenya being designed as a supel'visory body uncler POCAMLA aclvocates,

notaries and otlier legal professions would first need to be designated as reporting institutions
under the definition oiONFBP as proposed in the Bill. The Law Society of Kenya as it stands does

not have the power to regulate/supelvise its members for AML/CFT purPoses. The p_r'oposed

amendment *iU therefore lnable lawyers to be part of reporting institr.rtions under POCAMLA

thereby paving way for LSK to be enlisted as a supervisory body in the First Schedule of the

POCAMLA.

s.4 OFFICE OF THE ATTORNEY GENERAL/ASSET RECOVERY AUTHORITY (ARA)

92. The Director Assets Recovery Agency Col. Alice M Mate appeared before the Committee on

Wednesday, l't December 2021. She submitted THAT-

33. An advisory board rvould be best suited to provide governance as opposed to an oversight board.

The nature ancl nranclate of the agency in recovering proceeds of ct'itne ancl combating money

launclering is such that it requires operational independence rvithout interference. An advisory

board will therefore advise the Agency in the exectttion of its mandate, the strategic priorities and

policy unlike an oversight board which would venttu'e into the realm of the day to day operations

und interral working. of th" Agency. The Agency therefore proposed the substittttion of the word
'Ouersight Board wiilt'Adauory Board and the deletion of the words 'oaerseeingl appearing in the

ploposed Section ss(t) (a), (b), and (c).

3a. The work of ARA involves conducting investigations with a view of recovering proceeds of crime.

Besides, the proceedings for recovery of proceeds of crime are civil in nature; it would therefore

present an anomaly and a conflict of interest to have DPP sit in a board of ARA.

g5. Appointment of the Secretary to the Board cannot be undertalten by the Public Service

Commission as the Agency is a state corporation. Secondly, the approved HR instruments by

SCAC provide that the-Deputy Di.""tor, legal service shall be the Secretary to the Board. From the

foregoing, they proposed the deletion of the proposed section 55D.

3.5 ETHICS AND ANTI-CORRUPTION COMMISSION (EACC)

The Chief Executive Oflicer of EACC, Mr. Twalib Mbalalt appeared before the Committee on

Wednesday, l't December 2021. FIe submitted THAT-

s6. The fqnction of the Anti-Money Laundering Advisory Board under section 4,9 and the Asset

Recovery Oversight Board undei'the proposed section 55A should be merged and undertalten by

the Anti-Money Laundering Advisory Board.

g7. Asset Recovery Agency should be established as an autonomous agency independent of the

Attorney General. ah"- Atto.ney General should not retain the power to appoint the Director

General, when he is a member of the Board.



ss. Ethics and Anti-Corruption Commission investigator should be included in the definition of
"authorized offuef' in section z of the POCAMLA. Also, the Commission should be represented in
the Anti-Money Laundering Advisory Board.

8.6 oFT'rcE oF THE DTRECTOR OF PUBLTC PROSECUTTONS (ODPP)

The Director of Public Prosecutions, Mr. Noordin M. Haji appeared before the Committee on
Wednesday, l.t December 2021. He submitted THAT-

99. Advocates and legal practitioners should be included as non-financial business entities and
reporting entities subject to a high threshold for reporting as guided by the Advocates Act,
international best practices and must obtain a court order to utilize the information.

rso. Supported the proposal to designate insurance brokers and intermediaries as reporting institutions
to seal the loopholes for money laundering actors.

rtl. Proposed that amendments be made to Part VII (sections 61, 64, 61 , 68, 7 5 and gO to 99) and other
enabling provisions of POCAMLA to enable the DPP undertake effective criminal conviction-
based forfeiture in line with the Constitution, ODPP Act and best practices in criminal conviction-
based forfeiture.

42. Proposed that amendments be made to Part XII of POCAMLA (sections 115, 118, 119, l2O, 129

and v+) that deals with International Assistance in Investigations Assistance in Investigations
and Proceedings in line with the Supreme Court Judgement.

r1,3. Further, they proposed that the EACC be part of the institutions that constitute the Asset
Recovery Oversight Board under section ssA of the Bill.

4q. A new clause on termination/removal of the Agency deputy director be inserted in the Bill.

4,5. Amend Section ss(*) by replacing Attorney-General with the Oversight Board as it is advisable
that the approval for secondment of staffand their terms and conditions should be approved by the
Oversight Board and not the Attorney-General.

4,6. There is a need to consider whether a Secretary to the Oversight Board should be appointed by the
PSC. The Secretary should be appointed among members of the Oversight Board or should be the
Agency Director or their Principal Deputy or a member of the Oversight Board.

rt7. Amend Section 19OB by introducing clause 3 to read as follows "doanments obtainedpurvtanttothis
section shall be admissible in crirninal proceedingsfor ffinces undzr this Act'.

S.? KENYA BANKERS ASSOCIATION (KBA)

In a meeting held on Wednesday, I't December zoLl, KBA submitted THAT-
+s. Abolition of Deputy Director Position of the FRC is a standard practice. Transition should be

provided for the current officer holder, either finalize the term or be accommodated in the
structure.

Comnittee on Finance and.National Phming on
(Anendnent) BiII (National Assenbly BiII No, 90 ofgogr)

dte consideration of tlte Procceds of*ime andAnti- PAGE l4'leo



a9. The proposal to designate advocates, lawyers, notat'ies and other legal professional- as reporting

institutions with the Jbligation of sharing and reporting suspiciorrs transactions by clients to IIRC

is a welcome move. Because of the nature of services that they provide, advocates may become

vulnerable to exposure to money laLrndering activity while representing their clients. Section 194'

of the Evidence Act provides for privileged communication between advocates and their clients,

however-, it is imperaiive to note that thJ information required to be shared has not been defined

clearly. The oblifation is to clisclose the information as captured in the memorandum of objects of
the gilt. To require such information to be provicled by lawyers wor.rld necessitate amendment of
section +.s(a)of the Principal Act.

So. The proposal in clause 8 of the Bill may pose an issue when dealing with transactions on the stock

exchange market as such transactions are time sensitive and volatile in nature and such action of
RRC w6uld have far reaching negative ellects on the sector. An exemption could be added to this

proposed amendment such that ihe provision does not appry to tran-sactions which the Capital

Muik"tr Authority Act and Regulations apply as there are sulficient safeguards in the various laws

and regurlations to deal with what the act seeks to achieve'

Sl. The proposal to emporver the Financial Reporting Centre to intet'vene and stop a suspicious

transiction is welcome and reflects international best pl'actice. Horvever, it is important to note

that the law risks abuse, care shoulcl be taken not to use it to pr-rnish political opponeuts or business

competitors because of ve.sted intere.sts.

Se.They proposecl that there be an aclclition to the Bill to amend section z of POCAMLA to clefine

'ntEiciol and the parties to determine sr-rspicion, by clearly providing for the determination to be

made by the MLRO or as directed by FRC.

Es. Global AML practice provides for reporting of suspicions within reasonable defined timelines after

institutions 6ave conipletecl the measr.rrei that allow them to establish reasonable grounds to

suspect a tansaction. The reporting time fi'ame shourld start once the MLRO has formed a

suspicion on reasonable grounds.

brt. Proposed reasonable grouncis to suspect should be added or replaced with reasonable grounds to

believe (RGB) which iI a higher threihold than reasonable grounds to suspect (RGS) and is beyond

what is'required to submiion STR. Reasonable ground to believe means that there are verified

facts that support the probability that an AML/CTF oflence has occurred.

sb. proposed to amend section tq(z) to read as follows; "(Jpon suspicion thg! any of the tra.nsactions or

actiiities described ht subsection (t) or atry other transactiott or actiaity could constitute or be related to

monE' laundering or to tlrc proceid^s of crime, a reporting ittstitutton shall report the xnpiciotts at' uttttsttal

traniaction or aitiaity to thi Centre ii the prescribidfonn hnmediately and , in any eaent,anithht s.eaen days

of the date of the reporting instittttioris ditermination of tlrc transactiott or activity to be, or to haue been,

suspiciotti' .

86. For avoidance of doubt, section lgoB (2) should explicitly provide for the search aud seizure

procedures as captured in section 37 and 3a of POCAMLA.

s7. Inclusion of Betting Control and Licensing Board since some individuals can Llse betting as an

avenue for money faundering. They supported the proposal to incorporate the Law Society of
Kenya and the Saico Societies Regulatory Authority as supervisory bodies.



58. The establishment of date of suspicious transaction, hence proper counting of the number of days
after the transaction is not practicable.

59. Allow a 9o-day period for financial institutions to report supplementary filings of repeat or
continued suspicious activity. Discretion for earlier supplementary liling to be accorded to
reporting institutions.

s.8 LAW SOCTETY OF KENYA (LSK)

In a meeting held on Wednesday, I't December 2021, LSK submitted THAT-

60. The POCAMLA is a key framework that aids the fight against money Laundering and terrorism
financing that the country is committed to fight. The Law Society of Kenya is fully supportive of
efforts towards fighting money laundering and terrorism financing. However, the Society opposes
legislative proposals and provisions that substantially affect the practice of law, rule of law and
administration ofj ustice.

61. Article 4,8 and *s(t) (c) of the Constitution on rights may be violated if the obligation to report a
suspicious transaction by an advocate by their client is enacted.

62. The proposed amendments chiefly affect the well settled principle of advocate-client or legal
professional privilege applicable to advocates. The subject of legal professional privilege/advocate
--client privilege cemented under the law by the evidentiary rule of privilege under the law of
evidence and the common-law principle adopted under the Judicature Act.

69. The anti-money laundering and the combating financing of terrorism primarily focuses on financial
transaction whereas the proposals mooted seek to include legal sector practitioners in its local
regime.

6r!. The legislative proposals do not consider the existing fi'amework that governs the legal profession
in Kenya. The legal fi'amework is governed by the Advocates' Act, the Notary Act, and office of the
Attorney-General Act, the Law Society of Kenya and the Courts.

65. In the Finance Bill, 2019, the Society proposed deletion of the phrases "advocates,notariesandother
legal professionals" wherever appeared since the amendment conflicted with the provisions of the
Advocates' Act and the Notaries Act. These Acts prescribe the definitions of practitioners of law.
The matter is already prescribed under section r9r[ of the Evidence Act. There was no public
participation undertaken over the provision in line with the Constitution of Kenya.

66. The Society proposed the deletion of the phrases " adoocates, notaries and other legal professionaU'

wherever they are found since the amendments conflict with the provisions of the Advocates' Act
and the Notaries Act.

67. The Society opposed the amendments proposed to the POCAMLA for offending various articles of
the Constitution and for being retrogressive to developments in legal practice.

of the Departmeatal Conmittee on Finance and National Planning on the consideration of tlte Proceeds of Oine and Anti-
Lawdering (Amendncnt) BiIl (National Assetnbly BiII No, ss of 9o9t)

PACE 16120



g.g INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF KENYA (ICPAK)

In a meeting held on Wednesclay, l.t December 2021, the InstitLrte submitted THAT-

68. Amend clause sa (a) by inserting the following new paragraph; "holds a bachelor's deg'ee in Lau,

Finance, Accourtting and other related social sciencesfi'om a universi$t recognized ht Kenya-"

69. Amend section s5A by inserting a new paragraph (g) immediately after paragraph (f) to read;."Tttto

pe?-sons not behtg ptfilil offiert, ih, shall be appointed b-y the attomqt General representittg the follozanry
'ittstitutiorx: 

(i) iititute dCerti/ied Public Accotuttants of lknya; andLaw Socief of lfurrya",

To. Amend section dsB by inserting a new paragraph immediately after paragraph (Q to read; " Report to

the cabinet seo'etary sig;nfrcant deaelopments issues and concents by the Asset recovery Agenc!'.

Tr. Amend Section iso"n by inserting a new paragraph (+) immediately after 13OB (s) to tead; "A

lbnitation of Rights tutd.ir Sttbsectiin t shall apply in strict adherence to the Data Protectiott Act and

Regilationi and-uith erpress authorization tlrottgh the releaant judicial procesf' .

9.1o ASSOCIATION OF KENYA PROFESSIONAL INSURANCE AGENTS (AKPIA)

7e. In a meeting helcl on Weclnesday, l"t Dece mber 2o2I, AKPIA submitted that they rvere in supPort

of the u.r1"ri*"nts proposed in the Bill. They horvever proposed that insuratrce intermediaries be

included in the definition of a financial institr-rtion.

3.TT KILONZO AND ASSOCIATES

Kilonzo and Associates submitted their cornments through a written memorandum. They surbmitted

THAT-

?9. Involvement of legal practitioners be carefully thought and implemgnJed in a manner that is

practical and that Joes not erode the protections afforded by the Client-Advocate privilege.

z+. If the Bill becomes law, legal professionals wor.rld be subject to the obligations in part IV of the Act.
particularly, sections ++ 

-and 48 of the Act stipulate amongst .others the obligal9" t? 
-monitor

report and-provide information in respect of unusual and surspicions transactions. The obligations

were in conflict with the Client-Advocate privilege that ensures that a client who seeks legal advice

or assistance fi.om an advocate is free of fear thit his information will not be shared with a third

party. The privilege is crucial to enable provision of sound legal advice. Breach of such obligation

maymake an advocate liable for professionai misconduct'

TE. The centrality of the Client-Aclvocate privilege has been acltnowledged by section 18 o-f the Act.

However, the view that the safeguarcls-providl for in section r8 of the Act shall be erodecl by the

proposed amendments that *in impose monitoling and reporting obligations LrPon legal

professionals.

?6. They proposed that clauses z(b) and s(b) of the Bill be deleted. They recommended that the

Financial ileporting Centre engages the Law Society of Kenya on more^p_ractical ways to partner in

the fight against irorr"y laurr-.leiing particularly the Law Society of l(enya is currently in the



process of creating Anti-Money Laundering Guidance for Legal Practitioners as part of its
regulatory functions over advocates.

$,,,aNZAMBA KITONGA ADVOCATES LLP

Through a written memorandum, Nzamba Kitonga Advocates LLP submitted THAT-

7?. There was need to introduce a threshold terms within which the FRC is supposed to interrupt a

financial transaction to ensure it is fair and reasonable. It must be clear that the Agency may not
delay the transaction beyond five days without just cause pursuant to an order of the Court. This
protection is important for business commercial transactions are often time sensitive.

78. The privileged relationship between Advocates and Clients is a key pillar of the legal system and
rule of law in the country. The Advocate-Client privilege is one of the oldest legal doctrines and is

underpinned by policy considerations. It extends to all communications between an advocate and
their clients including financial information. The amendment should therefore be subjected to
wider consultations with the legal profession through the Law Society of Kenya and bench mark
with other jurisdictions in order to craft a provision which does not negate the underpinnings of
the Advocate-Client relationship.

29. Section 54 has been amended to the effect that the National Assembly shall allocate adequate funds
to the Agency to enable the Agency perform its functions and any other written law and the
budget shall be a separate vote. This will increase the autonomy of the Agency in performing its
functions.

80. The Bill is well intentioned and will assist Kenya to comply with international standards of
disclosure of financial information and curbing of illicit financial flows. However, the National
Assembly must balance the need for accountability against the individual protections required for
investor confidence. Investors often gain confidence fi'om a legal system which is fair, eflicient and
predictable. The Advocate-Client privilege is a pillar of the rule of law.
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PART VI

4 COMMITTEE OBSERVATIONS
In considering the Bill, the Committee observed that:

81. The Bill will include the legal profession in the list of professions that are supposed to report for

purposes of the Proceeds of Crime and Anti-Money Laundering Act,2OO9.

82. The Bill sets up an advisory board which shall be mandated to oversee the Asset Recovery Agency

on the exercise of its polvers and performance of its firnctions'



PART V

5 COMMITTEE RECOMMENDATION
89. The Committee having considered the Proceeds of Crime and Anti-Money Laundering

(Amendment) Bill (National Assembly Bill No. 99 of 2a2t) recommends that the House approves
the Bill with amendments.

SIGNED...... DATE
|'d
d ll*,, fl.0? t

GLADYS WANGA, CBS, MP
CHAIRPERSON
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3. HON. JTMMY O. ANGWENYI, MGH, MP
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5. HON. SHAKEEL SHABBIR AHMED, CBS, MP .rffi
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9. HON. DAVID M. MBONI, MP \
IO. HON. FRANCIS KURIA KIMANI, MP

I I. HON. JOSEPH M. OYULA, MP
c

12. HON. JOSHUA KANDIE, MP

13. HON. STANLEY M. MUTHAMA, MP

14. HON. EDITH NYENZE, MP

15. HON. CATHERINE WARUGURU, MP

16. HON. JAMES GICHUHI MWANGI, MP

17. HON. (PROF.) MOHAMUD SHEIKH MOHAMED, MP

18. HON. PETER LOCHAKAPONG, MP
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MINUTES OF THE STST SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN PAVILLION CONFERENCE
ROOM AT HILTON GARDEN INN HOTEL ON WEDNESDAY, TS DECEMBERz,OST
AT s:rr P.M.

PRESENT
t. Hon. Gladys'Wanga, CBS, MP
L Hon. Isaac W. Ndirangu, MP
3. Hon. Jimmy O. Angwenyi, MGH, MP
4. Hon. Shakeel Shabbir Ahmed, CBS, MP
5. Hon. Daniel E. Nanok, MP
6. Hon. (Dr.) Christine Ombaka, MP
7. Hon. David M. Mboni, MP
8. Hon. Francis K. Kimani, MP
9. Hon. Joseph M. Oyula, MP
lo. Hon. Joshua C. Kandie, MP
ll. Hon. Stanley M. Muthama, MP
12. Hon. Edith Nyenze, MP
13. Hon. Catherine Waruguru, MP
1r1,. Hon. James Gichuhi Mwangi, MP
15. Hon. (Profl) Mohamud Sheikh Mohamed, MP
16. Hon. Peter Lochakapong, MP
17. Hon. Qalicha Gufu Wario, MP

ABSENT WITH APOLOGY
l. Hon. Christopher Omulele, CBS, MP
2. Hon. Andrew A. Okuome, MP

INATTENDANCE
SECRETARIAT

l. Ms. Leah Mwaura
2. Ms. Jennifer Ndeto
3. Ms. Laureen'Wesonga
4. Mr. Josephat Motonu
5. Dr. Benjamin Ngimor
6. Mr. Luka Mutua
7. Ms. Christine Maeri
8. Ms. Hannah Mwangi

Chairperson
Vice-Chairperson

Senior Clerk Assistant/Head of Secretariat
Principal Legal Counsel I
Clerk Assistant II
Senior Fiscal Analyst
Senior Fiscal Analyst
Serjeant-At-Arms
Audio Oflicer
Intern

OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTION
l. Mr. Noordin Haji - Director of Public Prosecution
2. Ms. Lilian Obuo
3. Mr. Gitonga Murang a

4. Ms. Ruby Okoth
5. Mr. Abdi Ahmed

ETHICS AND ANTI.CORRUPTION COMMISSION (EACC)
l. Mr. Twalib Mbarak - CEO
2. Mr. Mwaniki Gachoka
9. Mr. David Kaboro
4. Ms. Regina Muriuki

I



OTHER STAKEHOLDERS
1. Ms. Wanjiru Gikonyo
2. Mr. Stephen Osedo
3. Ms. Caroline Mot'aa

The Institr.rte of Social Accountability
Consultant, TISA
Programme Assistant, PANAC

AGENDA
l. Prayers
2. Communication frorn the Chairperson
g. Confirmation of Minutes fiom the previous sitting(s) and Matters Arising
4. Stakeholder engagement on the Proceeds of Crime and Anti-Money Laundering

(Amendment) Bill, eozr
6. tl".rs" by clause consideration and adoption of the Report on the Proceeds of

Crime and Anti-Money Laundering (Amendment) Bill, eozr
6. Clause by clause consideration and adoption of the Report on the Petroleum

Products' (Taxes and Levies) (Amendment) Bill, eozr
7. Any Other Business
8. Adjournment/Date of Next Meeting

MIN.NO.NA/F&NP/ 2O2I/ 43O: COMMUNICATION FROM THE
CI{AIRPERSON

TIre meeting was callecl to order at 3:22 p.m. ancl a prayer rvas said. The chairperson called lbr

introcluction of those present be{bre inviting the stakeholders to nralte their submissions.

MIN.NO.NA/F&NP/2021/4gII CONFIRMATIONOFMINUTES
Agenda deferred

MIN.NO.NA/F&NP/2O2I/4921 STAKEHOLDER ENGAGEMENT ON THE
PROCEEDS OF CRIME AND ANTI-MONEY
LAUNDERING (AMENDMENT) BILL, zoet

The Committee sought the views of the Office of the Director of Public Prosecution and the

Ethics ancl Anti-Corruption Commission on the Proceeds of Crime and Anti-Money
Laundering (Amendment) Bill, zozt.

Both stakeholders were in suppol't of the amendments proposed in the Bill. They proposed

amendments to some clauses of the Bill.

(Details of the submissions made by each staheltolder are contained in Part III of the Report on the

bonsiderition of the Proceeds of Crime and Anti-MonqtLaundering (Amendment) Bill, zozt)-

MIN.NO.NA/F&NP/z olr/,kelt CLAUSE BY CLAUSE CONSIDERATION
AND ADOPTION OF THE REPORT ON THE
PROCEEDS OF CRIME AND ANTI-MONEY
LAUNDERING (AMENDMENT) BLLL, soct

Clause 1: Agreed to
Clause z; (c) delete the word "undertahings" and substitute with the word "underwliters".

(d) delete the word " ouersight' and substitute with the word " aduisot!' .

Clauses 3,4, 5,6 and ?: Agreed to
Clause 8: Agreed to
Clause 9: Agreed to
Clause rO: amend to inchlde law, finance, accounting and other related social sciences'

Clause I l: delete the word " oaersigli' and substitute with the word " adaisor"/' .



Clause l$: delete the word "oversigltt'and substitute with the word "adaisorll'.
Clause 14: 55A: Include EACC and CBK

55D: Delete
55E: Delete the word " ooersight' and substitute with the word " aduisot!' .

55 F; Delete the word "oaersight' and substitute with the word "adoisotll'.
55G: delete the word "oaersight' and substitute with the word " ado'isor1l'.

Clause l5: Insert new paragraph (s).
Clause l6: Agreed to

The report on the consideration of the proceeds of Crime and Anti-Money Laundering
(Amendment) Bill, 2o2r was adopted having been proposed by Hon. Jimmy Angwenyi, MGH,
MP and seconded by Hon. (Prof) Mohamud Mohamed, MP.

MIN.NO.NA/F&NP/ZO2I/4891 CLAUSE BY CLAUSE CONSIDERATION
AND ADOPTION OF THE REPORT ON THE
PETROLEUM PRODUCTS' (TAXES AND
LEVIES) (AMENDMENT) BILL, soer

Clause 2: Amend as proposed by Mr. Ernest Muriu
Clause 9: Agreed to
Clause r[: Part B: Amend the delivery rates, delete the bridging rates and amend the X factor

from 8o% to LoOYo

Part C: Agreed to
Part D: Adopt KRA's proposal

Clause 5: Include the commencement date
Clause 6: Include Motor Spirit Gasoline in the exemption
Clause z: Agreed to
Clause 8: Agreed to
Clause 9: Agreed to
Clause lO: Agreed to
Clause t t: Agreed to
Clause t2: Agreed to
Clause r9: Adopt KRA's proposal
Clause 1,1,: Agreed to
Clause 15: amend by reinstating section 42(4A) of the Tax Procedures Act which was deleted in

the Finance Act of zoz,t.

The Report on the consideration of the Petroleum Products' (Taxes and Levies) (Amendment)
Bill, 2,o^ was adopted having been proposed by Hon. (Dr.) Christine Ombaka, MP and
seconded by Hon. Stanley Muthama, MP.

MIN.NO.NA/F&NP/2O2I/454: ADJOURNMENT/DATE OF NEXT
MEETING

There being no other business to deliberate on, the meeting was adjourned at 6.18 p.m. The
next meeting will be held on notice.

GLADYS WANGA, CBS, MP
(cHATRPERSON)

....DATESIGNED......
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MINUTES OF THE 9OTH SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN PAVILLION CONFERENCE
ROOM AT HILTON GARDEN INN HOTEL ON WEDNESDAY, TST DECEMBER 2O9T

AT s:oo A.M.

PRESENT
l. Hon. Gladys Wanga, CBS, MP
2. Hon. Isaac W. Ndirangu, MP
3. Hon. Jimmy O. Angwenyi, MGH, MP
4. Hon. Shakeel Shabbir Ahmed, CBS, MP
5. Hon. Daniel E. Nanok, MP
6. Hon. (Dr.) Christine Ombaka, MP
7. Hon. David M. Mboni, MP
8. Hon. Francis K. Kimani, MP
9. Hon. Joseph M. Oyula, MP
lo. Hon. Joshua C. Kandie, MP
I l. Hon. Stanley M. Muthama, MP
12. Hon. Edith Nyenze, MP
19. Hon. Catherine Waruguru, MP
14,. Hon. James Gichuhi Mwangi, MP
15. Hon. (Prof.) Mohamud Sheikh Mohamed, MP
16, Hon. Peter Lochakapong, MP
17. Hon. Qalicha Gufu Wario, MP

ABSENT WITH APOLOGY
1. Hon. Christopher Omulele, CBS, MP
2. Hon. Andrew A. Okuome, MP

INATTENDANCE
SECRETARIAT

1. Ms. Leah Mwaura
2. Ms. Jennifer Ndeto
9. Ms. Laureen Wesonga
+. Mr. Josephat Motonu
5. Dr. Benjamin Ng'imor
6. Mr. Luka Mutua
1. Ms. Christine Maeri
8. Ms. Hannah Mwangi

Chairperson
Vice-Chairperson

Senior Clerk Assistant/Head of Secretariat
Principal L.guI Counsel I
Clerk Assistant II
Senior Fiscal Analyst
Senior Fiscal Analyst
Serjeant-At-Arms
Audio Oflicer
Intern

ENERGY & PETROLEUM REGULATORY AUTHORITY (EPRA)
1. Mr. Daniel Kiptoo Bargoria - Director General
2. Eng. Edward Kinyua - Director, Petroleum and Gas

s. Mr. Norman Mudibo - Client Services Director and Consultant

NATIONAL TREASURY
l. Dr. Julius Muia
2. Mr. Musa Kathanje
9. Ms. Josephine Mugure
4. Ms. Teresa Wanjagua
5. Mr. Brian Steve
6. Ms. Monica Mbugua

Principal Secretary

I



KENYA REVENUE AUTHORITY
l. Ms. Lilian Nyawanda
2. Mr. Joseph Kagr,rru
3. Ms. Sharon Kirai

CENTRAL BANK OF KENYA
l. Dr, Patrick Njoroge
2. Mr. Kennedy Abuga

OFFICE OF THE ATTORNEY GENERAL/ASSET RECOVERY AGENCY
Col. Alice Mate

KENYA BANKERS ASSO CIATION
Mr. Raimond Molenje

FINANCIAL REPORTING CENTRE
Mr. Saitoti Maika

INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF KENYA
1. Mr. I{illary Onami
2. Mr. Elias Walthisi
3. Mr. Robert l(arnrvaja

LA\v SOCIETY OF KENYA
1. Ms. Mercy Wambua
2. Ms. Herine Kabita
9. Mr. Gichohi Waweru

ASSOCIATION OF KENYA PROFESSIONAL INSURANCE AGENTS
Mr. Anthony Mwangi

AGENDA
1. Prayers
2. Communication fi'om the Chairperson
L Confirmation of Minutes fi'om the previous sitting(s) and Matters Arising
4. Stakeholder engagement on the Petroleum Products' (Taxes and Levies)

(Amendment) Bill, eozr
i. Stakeholder engagement on the Proceeds of Crime and Anti-Money Laundering

(Amendment) Bill, eozr
6. Any Other Business
1. Adjournment/Date of Next Meeting

MIN.NO.NA/F&NP/ 2O2I/4251 COMMUNICATION FROM THE
CHAIRPERSON

The meeting was called to order at 9:25 a.m. and a pl'ayer was said. The chairperson called for
introduction of those present before inviting the stalteholdels to malte their submissions.

MIN.NO.NA/F&NP/ 2o2t / 426.,

Agenda deferred
CONFIRMATION OF MINUTES



MIN.NO.NA/F&NP/9O21/4971 STAKEHOLDER ENGAGEMENT ON THE
PETROLEUM PRODUCTS' (TAXES AND
LEVIES) (AMENDMENT) BILL, 2o2t

The Committee sought the views of the following stakeholders on the Petroleum Products'
(Taxes and Levies) (Amendment) Bill, ZoQL:

1. The Energy & Petroleum Regulatory Authority (EPRA)
2. The National Treasury
s. Kenya Revenue Authority

The stakeholders opposed most of the amendments proposed in the Bill inciuding the proposal
to reduce the gross profit margins for Oil Marketing Companies, the proposal to reduce VAT
on petroleum products and LPG, the proposal to reduce the Petroleum Development Levy and
the proposd to adjust inflation on excise duty on petroleum products biennially.

(Details of the submissions made by each stakeholder at'e contained in Part III of the Report on tlu
Considtration ofthe Petroleum Products' (Tata andLnies) (Amendtnent) Bill,9021).

MIN.NO.NA/F&NP/9O21/4281 STAKEHOLDER ENGAGEMENT ON THE
PROCEEDS OF CRIME AND ANTI-MONEY
LAUNDERING (AMEND MENT) BILL, sosr

The Committee received submissions on the Proceeds of Crime and Anti-Money Laundering
(Amendment) Bill, 2o2r from the following stakeholders:

l. National Treasury
2. Central Bank of Kenya
3. Office of the Attorney General/Asset Recovery Agency
4. Kenya Bankers Association
5. Financial Reporting Centre
6. Institute of Certified Public Accountants of Kenya
7. Law Society of Kenya
8. Association of Kenya Professional Insurance Agents

All stakeholders except the Law Society of Kenya were in support of the amendment to
designate the legal professionals as reporting persons for pr.rrposes of the Proceeds of Crime
and Anti-Money Laundering Act, 2oo9.

(Details of the submissions tnade by each stakeholder are contabted in Part III of the Report on tlte
Considcration oJthe Proceeds of Crime an"d Anti-MonqtLaundering (Arnmdment) Biil, 2021).

MIN.NO.NA/F&NP/2O21/499: A-DJOTIRNMENT/DATE OF NEXT
MEETING

There being no other business to deliberate on, the meeting was adjourned at 2.56 p.m. The
next meeting will be held at 9 r5 p.m.

HON. GLADYS WANGA, CBS, MP
(CTTATRPERSON)

.....DATE ). ^I ftc toa \
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