
I

^u
VUs

V,INe)Ig14/ vJ.N .I

f ?ur 'd

TliE $[ATEI\4ENT SOUGHT By !-{ON. HEZRON AWtTt, Mp" ON
THE TENDERING AND CONSTRUCTION OF THE S'rAiliPANP

GAUGE RAILSU,\Y FRCIh/X hAOMBASATO MALABt

KENYA NATIONA!. ASSEMB LY

ELEVENTH PARLIAMENT _ SECOND SESSION .2014

R,EPORT OF THE

DEPARTh/1ENTAL COMMHTEE ON TRAN5P
PUBLIC WOR,Ks AND I-{OUSING

CIN

P; AMeN

OF rENYA
RY_L1B

FEBRUARY. 20 I4

CLERK'S CHAMBERS
PABLIAI'4ENT BUILDINGS
NAIROBI

.REPIJELI€ OF KEI$YA

-t

\

RL

- l,.l



T,A.BLE OF COFJTEf{TS D,l1':E

Executive Summary. ..... . . .

2.I lntroduction..... . -. .. . . ..,. . ..... ..

3

5

Bacl<ground lnformation on the Standard Gauge Railway.. ......... l2

i?-

2.2 Proceedings of'the Committee.,................ ................... f ,
2.2..l Presentation by Cabinet SecrearT fqr Transpo rc and lnfl-astructu re. . . . . . . . .. I Z

2.2.2 Presen-.ation by the Principal Secretary for the State Department of
Transport...'..'..."..................................:,..............................,,,..,....,..........,........,.....,........ 

r 6

2.7.2 Presentations by the Arorney Generil .23

22'4' Presentation by the Director Generar of rhe pubric procurement oversight
Authority

3l

2.2.5 Presenution by the Cabinet Secretary for National Treasury 35

3-0 Committee Observations, Findings and Conclusjonr...................J. ..........43

4.0 Committee Ceneral. Recommendations

llPage



THE NATIONA!. ASSEMBLY

ELEVENTH PARLIAMENT - 2NDSESSION

DEPARTMENTAL CON/IMITTEE - L: TRANSPORT' PUBLIC

WORI$ AND HOUSING

ADOPTION OF THE REPORT ON THE TTATEMENT REQUEST BY HON. HEZRON

AlvlTl, MP oN THE TENDERING AND coNsTRUCTloN oF SIANDARDGAUGE

RAILWAY

NO. MEMBER sI6NATURE

1 Hon. MainaKamanda (ChairPerson')

MP
2 Hon. (Eng.)Mohamed Maalim Pice

Chairperson) MP

3 Hiin. KK Stephen KinYanjuiMburu.
MP

4 Hon. Christopher Omulele' MP

Hon.( Eng.) Stephen Ngare. MP

c Hon. Johnson M. Naicca. MP

7 Hon. (Eng.) John Kiragu, MP

o Hon. Stephen K. Manoti, MP

a, Hon. Joseph Lomwa, MP

'10. Hon. (Capt.) Clement M.
Wambugu, MP

11. Hon. Emmanuel Wangwe. MP
JJ

12. Hon. Grace J. Kipchoim,MP C^oi
13. Hon. Ceeily M. Mbarire, Ir,lP

o





1A Hon. MishiJumaKhamis. MP

15. Hon, Peter Shehe,MP

i6. Hon. Omar Mwinyi, MP

17. Hon. Suleiman Dori, MP

Nrl 0.^4
18. Hon. Edick O. Anyanga, MP

Hon. AdumaOwuor, MP10

20. Hon. 6ideon Konchella, MP

. Hon. Abass Ahmed lbrahim ,MP21.

22. Hon. Ali Wario, MP

23. Hon. David Kiaraho, MP

rnHon. BarchileiKipruto, MP24.

25. Hon. Simon NyaundiOgari, MP

Hon. Chachucanya, MP.26.

27. Hon. Mathias N. Robi, MP

I

28. Hon. Mukwe James Lusweti, MP

29. Hon; Mark Lomunoko, MPI

I

Mr. Samuel Kalama - First Clerk Assistant

For: CLERK, OF THE NATIONAL AS5EMBLY

l

4





Annexure

'1, Minutes

2. Feasibility study report

3. Due.diligence report

4. Route map

5. Commerciaf contracts documents

6. Several correspondences

2lPage



PREFACE

MANDATE OF THE COMMITTEE

i) Transport
ii) Roads
iii) Public works

. iv) Construction

The Departmental Committee No. L on Transport, public Works andHousing is established r
N",iz,.j;til:;:;iJ#;i:il::HJ,,,,,,,,,,,,,,,,,::.'j::Tof standingordei

a) to investigate, inquire into, and repof on all matters relating iothe_, mandate, management, aaivities, _Jiiiirt.urion, operationsand ertimates of the assigned fuf inistries aiJ jepartments;
b) td, study the programm" 

3"a p"ii.y 
"bj;il;, of h4inisrries anddepartments and the effectiveness ,i tfr"',rpLrentation;c) to srudy and review urr I.g,flution ;;;;J;r.',:i,d) to st.udy, assess and anatfze rh; ."i;;;;-;."..r, or rhe Ministriesand deparrments as. measured il 
';h;';;rrrts 

obtained as- compared with their stated objectiv"i, 
- '

e) to investigate and inouire intouii'rutt"rs rerating to the assignedMinistries and deoartments as they ,uy a".m necessary, and as
^ may be refered ro them uy tr.,. nJri.7, ]"iiinist"r; anaf) to make reports and recommendations to the House as often aspossible, inctuding recommendati"; ;;;;;r;;"d regislation.

The Committee is mandated to consider the following subjects:-

seapods and

The Committee oversees th
State Department, namely: -

e following Covernment Ministry and

v) Maintenance of roads, rails a.nd buildings, air,housing.

(i) Minisiry of Transport and lnfrastructure;
(ii) State Department for Housing unJ prif i. WorL,
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',/ COi!,tMn-TEECOMPOS|TIOI!

The Parliamentary Departmental Committee on Transport, public Wor.k

il,i"ff:s.'.t 
was consrituted on May zo* zoii 

"nJ 
it, rn"nrb.r,r.rtp il 

"I
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4\
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1.0 EXECUTIVE SUMMARY

Action that will be taken by the Government in case of culpability
in awarding rhe tender to China Bridges and.Ro;j;;ro."r.

O-n Thursday, 2in November, 2013, the Commitee held a sitting with theCabinet Secretary for Transport and lnfrastructure who briefed themeeting on the issuei surrounding the tendering and construction of theJtandard Cauge Railway

Whether China Road- and Bridge Corporation _ a construction
Company have the. capacity. to build a railway propa and if so,provide evidence of railway projecti. undertaken by the company inthe last ten ('I0) years and at what costs.--

Whether China Road and Bridge Corpor"tion tuve tne capacity toprovide Rolling'stock and if so; provide evidence of factories
where the rolling stocks are manufactured.

Clarification on whether the government uirdertook due diligenceon the capacity of the Company to buird the rairway riner andprovide Rolling Stocks

i)

)II

iii)

ir)

1.2

i.3

i)

ii)
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On Thursday, 9th January, 2014, the Committ.ee held a.siiting anbdeiiberated on the way forward on tfr. rtut.rn.ni ,Jught by the Membertor Nyali Constiiuencv. Hon. Hezron 
-il;i.'iil 

corrittee rhendevltgnSd a programml for meetings th.r ;;;i; .lrii ,ir. commjitee inconsidering the mater .regardin; the si".a.rj 6auge Railwayprocurement process and other- related irrr*. fnuLornmittee held a iotal
::Jil:l.j.ings and the rolowing ;;;,;;; .;;eared berore the

Cabinet Secretary for Transport and lnfrat'rructure
Principal Secretary for the State Department of Transpod

l.l On Thursday, November.14,h, 2013, the Member for Nyali Constituenry,the Hon. Hezron Awiti, Mp, rose ., tf.ru nooi Jithe House and requestedthe Chairperson of the. Deparrmentat c;;;r;;;. 
"" Transpori, publicworks bnd Housing to irsue a responre ;i";;;; on the rendering andconstruction of the Mombasa-Malata Standard Cauge nailway line.

ln the statement the Member sought to know why the Covernment singlesourced the provision of the roiiing ,to.t , -ni'L*rarded the tender to' China Bridges and Roads Consrructioi C";;.;;,
Hq. further tasked the Committee to inquire into and report.oit the' foliowing-



I ii;)

iv)
v)

irt,,r,; i,{..:...--.^.. *.,-. n_.,. ._

Attorney Ceneral of the Republic of Kenya
Director General of the Public Procurement Oversight Authority
(PPOA)

€abinet Secretary for the National Treasury accompanied by the
Principal gecretary for National Treasury.

The Principal Secretary for the State Department oi Transport,
Ministry of Tiansport and lnfrastiucture confirmed receipt of a

Ietter from the Chinese Embasry recommending Chinq Road and
Bridge Corporation (CBBC) for thb Mombasa - Nairobi standard
gauge railway project. ln addition, the Principal Secretary produced
evidence that the Covernment of Kenya sent a delegation to China
from 27th October to November 5rh, 2Ol2 to undertake due.
diligence on the capacity of China Road and Bridge Corporation to
deliver the Mombasa to Nairobi standard gauge railway project.

The due diligence was supposed to ascertain the Technical,
Financial, .Legal and Human Resource capacity of CRBC to
undertake the implementation of .the Project, The Due Diligence
Report confirmed that CRBC is a Government .institution of the
People's Republic of China that has been in operation in China
since 1979 a.nd that CRBC is a large scale state-owned fbreign trade
and economic corporation enterprise that focuses on construction
of roads, railways, airport, and other transport infrastrucfure.

The Due Diligence Report also confi;med that CRBC has
undertaken several large railway development projects in China
including the following:

vi)

2 Response to issues raised tn the statement by the Honourable Member

2.1 The committee's response to issues raised in the statement based on the
information gathered from the officers and the documentary evidence
produced, is as follows:

2.1.2 Whether €hina Road and Bridge Corporation - a constructidn Company
has the capaciiy to build a railway project and if ro, to provide eviclence
of railway'pro.fects undertaken by the company in the last ten (lO) yiars
'and at what costs

i)

ii)

iii)

6lPage



ame of ProjectN Kilometres
aliocated

costEstimated
U5$ MiliionB n s ah n ahI LJll

5 e U Ra
153.7

n D na jJ ne rp
ed d tca de ra ne

345.645 ? rAn

Chon ln - Wanzhoua )>.6 373Taiyuan - Zhongwei
210 950

iv) china Road and BridEe Corporatioh therefore has the Technicar,Financial, Legal and frrr.n Resource ._p;;iry'tI u'naertake theimplementation of the Mombas" r" xrl,,l,f li:'jr::,:project. nbasa to 'Nairobi sta nda rd.gai.rge railway

2.1.3 Whether China Road,and B.ridge Corporation has the capacity to provideLocomotives ana no-lli1g sr..[-..;; ii;i,'"p."r,0" evidence of fa*orieswhere the rolting stock are manufactured,-' 
-'-

i) The. Principal Secretary for the State Departmenr of Tr:.,.^^,+Ministry of rransporr una rnrrastruJ;r" ;;;;;;.i #, i""tff"T.the Covernment- Delegation tfrrt ,irji"i C5R Ziyang LocomotivesManufacturing company, u.r"a in'-rr-,"ngdu and toured thelocomotives manufactuiing .orpi"*.-'fh" company 
.wiil 

beresponsible to, 
::":tu1yfing-.nd. supptying,r-,. [*i,rt,:r., fl.the project. as per the Iist Jf equipmlnt suppliers submitted toKenya Railways by CRBC. 

-,- r" !'l

The delegation undertook due diligence on CjR Ziyang andconfirmed that the Company,s fact"ories h;;. ;; capacity tomanufacrure 500 Iocomotir"i unnruiiy. 
'ii.- 

i.t"g.tion utro. inspected newly built locomotives including Cj.r, Oi Ag for freight 
.

haulage. These are similar to the IocomZtiv.r- ,-pn.ifi.a for theMombasa to Nairobi srandard g";;.;;Mr;: 
vs) )Psr

)It

)11 Whether the Covernment undertook due diligence on the capacity of the
i;H.., to buird the raitway rin", unJl-ria-"'tJr*,r"s and Roiling

1.i^n-.,I:o 
above by the p5, rhe Covernmbnt Delegation undertookdue ditigence on GRBC and confirmeJ i;;; ;; company has the

;iii:1,I,'?r:'l3, Jli "' 0"'a to N a i io ui lta n da rd ga u-g-e- ra i rwav.
. ; J ;;;; ;:J;#ii.."*H;ffi i ,:r"S:iru: n :}.:nsmanufacture the locomotivei r..qrir"a' io. 

'tnJ 
NuiroUi ,rtandard

gauge railway projeci..

7lP age
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2.1,5 The adion that v;ill be taken by the Gwernrnant in case of culpabiliiy in

awarding the tender to Chlna Bridges and Road, Corporation (CRBC)

i) The Principal Seiretary for the State Department of Transport
confirmed to the Commir(ee that China Road and Bridge

Corporation will be required to submit to Kenya Railways a

Performance Bond and in the case of poor performance by CRBC,

Kenya Railways (KR) will use the funds to procure another
Engineering Procurement Contract (EPC) contraCtor.

3.0 The procurement process ofthe Proiect

3,1 The Director 6eneral of PPOA confirmed to the Commiilee that the

provisions of the Public Procurement and Disposal Act,. 2005 were

adhered to the letter; dnd that the procuremerit of the EPC Contractor (in
this ise a Government to Government procurement) undertaken herein is

in accerdance with Section 6 (l) of the Public Procurement and Disposal

Act, 2005.

3.2
-[he Attorney 6eireral also confirmed to the Committee that his office was

(and is) involved in the procurement Process of the Mombasa - Nairobi
standard gauge railway from the inception of the project and he affirmed

that his office will provide the legal oplnion on the Financial Agreement

when ready to enable the sealing of the contract between the

Government of Kenya and the Government of the Peoples Republic of
China with regard to this contracl-.

3.3 The Attorney Ceneral confirmed that the Covernment of Kenya has not
signed any Financial Agreement and that the loan by the EXIM Bank of
China is undergoing internal credit approval after which the loan

documents wlll be submitted to the Kenyan Treasury for perusal. and

subsequenthT submitted to the Attorney General for his legal opinion''

4.O Debt sustainability and loans repayment'

4,1 The Committee was informed that the National Treasury has undertaken

debt sustainability analysis to ensure that the scR loan is sustainable and is

within the debt po)iry Parameters.

4.2 Regarding loans repayment, the National Treasury confirmed having put

in place suitable mechanisms to meet the cost of the loans repayment

during their tenure such as the Railway Development Fund' budgetary

allocations and 
'traffic guarantee for the standard gauge railway

operations.
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The cost of the project

5.1

5.2

6.0

7.0 Observatibn:

Justification

developrnent
for the Mombasa to Nairobi standard

Both the Ministry of Transoo+ :nrt r^r-^*_. -*

a*;u,, t*"#Ti Ji:iF,il: H.#::",,1# jhiTfi:l
usD 2.657 billion and it-:f:1t 

commercial contract for.civil w"rr"li
lnstallation .f i..,fin., 

ute Commercial Contract for 
.the SrppiY ..J

billion. ocomotives and Rolling Stock at US,O,i.i+i

The National Treasury advised of 
.additional cojts not yet confirmed to:::l ll. cosr,of compu,,?" ,l:-g Acquisition oi-2,)53 hectares for therarlway corridor esrimared at KShs,B.O b,l;"; .;;; of rhe expansion

ffi[:[t jili}"r*i::, nrand Containe. ,i;; (rcD) incrucjing the
1 0. 6 bi r r ion,,n. ..,i .,lo'o'#: ii;lT IIT:TLil :I,ili::: ;tfr,,l:and cost of engaging the supervkion Consultant at lghs.3.0 billion.

The superviiion of the project
r.enya Railways Corporation is-in the.process of procuring a Consultant to
ilfl'J:X:'5,, JH::""?;nt 

supervili o-ri'.i,#. " 01.;.. deveropment
.",",*?.,.,,e"iIif ,,:l;::F!F,ri."2'.il,Ti."l,,;:1,"1;i*:l
["","r.II::':, i"ti# j"?ilj:,.. ",." -; ;"- ;": z ;:;l nou a and B ridge

gauge railryay

9lPage

- 
According to the Ministry of Transport, more than 22 million tonnes perannum will be rransporred ,ring ,ti" si"ii";;,#Jr. Raitway and hencetast-tracking the movement 

"f .irg"-ir',i. ."r,i*,..0 in the region at ai:"H#] than is possible .itrr ir',2 
"*i,tin; #;;: !;rr" rairway and road

1. Kenya u, u .orntn
the constructio- ny' 

stands to gain economically and sociaiiy from
standard g.rg" ruilr'st 

to operation of the Mo-rnbas" t.- il.;;l;uay projed in ihis respect, as follows:
' i. Annuar GDp growth of at reast r.5olo during constructionand sublequent operation;ji. Reducing 

, 
congestion at Mombasa port and therefore

ilT',.::',:ly 
placing the p"'t 'iii. prererred racirity in



iii. Direct jobs creation of at least 60 new jobs per kilometre.
of track during construction period. This tranrlates to
40,000 quality jobs in addition to on the job training
opportunities for 15,000 people.

iv. Promoting the Railway Training Institute as a centre of
excellence for railway skills in the regidn

v. The project will have the flexibility to source standard
locomotives and Rolling Stocki widely used around the
world thus lowering the future running cost,

From the submissions by the Attorney General and the Director
General of the Public Procurement Oversight Autharily (PPOA), the
Committee concurs that the procurement process of the project was
conducted within the provisions of the law.

CRBC and its nominated subcontractors have the technical and
financial Capacity to deliver the project.

4. Ihe projea is therefore essential for the country and the region

9,0 Recommendations

9.r The Govemment should.proceed with the process of implementing
the Mombasa - Nairobi Standard Gauge Railway project due to
immense benefits that will accnl€i to the people of Kenya during the
construction period dnd upon completion of the proiect.

9.2 The Govemment of Kenya should fast track the signing of the
. Financial Agreement between the Govemment of the Republic of

Kenya and the EXIM Bank of the PeopleC Republic of China to
. enable the project to commence,

9'.3 The procuriment process of the independent consultant should be
fast tracked to facilltate early design reviau and the proper
confrguration of the varlous components of the Projea.

2

3

l0 lP age

.=_l

9.4 The govemment should fast tra* the implementatidn of phas.e ll ot
the Standard Gauge Railway Froject (Nairobi-Malaba) section.



signed............. Mi ........... Date B/7 {.l,.Znrp

Hon. Maina Kamanda, EGH, Mp
Chairperson of the Departmental Committee on

Transport, Public Work and Horising
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2.0 5TATEMENT REGUEST AND BAC ROUND lNFORh.iATl oi{ THE
STANDARD UGE fu\IL!9AY

2.1 lntroduction

On Thursday, November 'l4th, 2013, the Member for Nyali Constituenry, the
Hon. Hezron Awiti, MP, rose on the floor of the House and requested the .

Chairperson of the Departmental Committee on Transport, Public VJorks and.
Housing to issue a response statement on the tendering and construction of
the Mombasa-Malaba Standard Gauge Railwhy line.

In the statement the member tasked the Chairperson to inquire into and
report on the following:-

a) Whether China and Roads construction Company. have the capacity to
.build a railway project and if so, piovide' evidbnce of railway projects
undertaken by the company in the.last ten (10) years and at What
iosts.

b) \I/hether the China'Bridges and Roads Company haVe the capacity to
provide Rolling stock and if so, prbvide evidence of factories where
the rolling stock are manufactured.

c) Clarification on whether the gov€rnment undertook due diligence on
the capacity of the Company to build the rallway lines and provide
Rdlling Stocks.

d) Aaion that will be taken by the 6overnment in case of culpability in
' awarding the tender to China Bridges ahd Roads Company.

2.2 B pmrtrEit'ItNt GSO 'ir t{ tr d-nh4 I I l-l-

2,2.I PR.ESENT'ATION tsY EABI!{ET SECRET'ARY FOR,.TRAh{SPOR,T
. ANDII.{FRASTRT,ICTI.,!RE

On-21n November, 2013 the Committee invited the Cabinet Secretary foi
Transport and lnfrastructure to shed light on the issues surrounding the
tendering and construd-ion of the Standard Cauge Railway. The
Committee heard the following submissions from the Cabinet Secretbry.

That

12 lPage
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I. The Covernment has identified Transport' the delivery of Vision 2030. ;; ;;'{"ii-',.the. 
critical enabter for

developing and i.";;";;;-^i":i::' t.nt Ministry is focusins on

^ economic d"r"loffiJ;Jing 
the Transport sector as a key drivJr of, 

I!:I:lyay se.ctor has been underpbrforr .

in urge.nt need of .,.,,"i-.1,i :^.r^tr:Psrro:mlng over the years and is
economic a"ruto,r, 

overhaul to ensure it. plays its rightful role in
3' rh" ;;;;;.s ;"J:::'i or the country and the'region ;; ;;n;": '

*:f i::xl"TTi{:::".1+r.'#fJ::J::J?'f"l,j,tr;,r.t
th'or8h;;i;;;2"':,1?-'":t in 2012/13 compared to ruorS;,u";#

. annum lrion tonnes in 2012 at a.growth r^"r. 
"i ri*,*i.4. Despite Concession-bf existing r"uit f_.ititiu,Valiev Railway (RVx) Ltd, the sub-sector .o",111-:u:,.ss.to 

the Rift
due to the poor condition 

"ilrrr.ri*n#'1'":.lg 
underperform,

and rolling stoik ar5 rhe Ministry *,,, ;:"'*:;^:i::l:ijiiilf.j;'"'""'' 
Iocomotives

,"j#IiJir:?r?.t:,'."1111,'1,1*',I'J.'H;.i?J,A;:tr*'i',rYjl
5. Due ,. , ..li,lli"^rnrs 

would take ar least srx years to implement.
r,ar a"r"roil;: "l:'the.foregoing' the East African a;;;;;;;,
;: l;li ilffi :, 

jJ.,*:;I, TTIL:'fl} ffJt j *lh*Htii
' l*'r:; 

"1;?ilif:f:^qt 

H,E the former President, rV,., *,o.o,
H o r,.' xr u i,Ioii' i;:i':tyt^' 

or Uga nda issu ed

bu i lt i i n ki ng .1-," oo- 
u 

l lY rtrsn ?t pt tii; ;; 3.t".T :;:t:.:,il.tJT:
^ r<i,r* in,;;;#;.", Mombasa to Kampata *itr., u U?un.n;;:;;
" ::i:;#il1t.*"..::?iet, on 3'a August, 2012 approved rhe

:;"il*lf.y I j Til:f Hl:iffiTli;J :m:f tH*:*;:l
iH :[ fr'Ji, ;:0":: 

n'; ;;' #" ;,, ;:v;'rn 
m en t-to'c ov e rn m e n t

v. rhe Cabinet urro a,r"-"I ,*, :"'^":""t 
BudSet and a Railway

:il.j[T:;*im:#Tiir.iil.l$:H;:t;;fi .:,?x"",:1
10. The Agreem; 

.*i;iiy:Y,and subseguent seamless operarion.

11 1 

y 
9 
J,i 

" ;:;,;;: :?'il::"d.., $:.:: 
"; il,:. lil:,:*tiit :;[H]lX il:ro;:'f:.lj jeci ion .or,n.l-li*lr'r, e. rhe Mom basa to

11. Thu trit.t",;i ;;r#;-t:-to be,in operation oy ou.uruur,;;;;. " '"
,,,.,.", j _ _l I #,:.#Ti ::"J I ;: J;J.H [:X1.. 

n" o" G *'o"u ii,,o,

13 lPage



.2O. Recognizing that the.loan from EXIM Bank may be not be
enough to complete 100o/o of the Construction works, the

14 lPage

I

i

,

I

l
I

I
:l
il

f.ii.l,.t t-i't'i"'1" i, .: .,-'.'. tr-rr /-':'- ':-.i:-iri-ci li ,,,r :;-:i a i,1cl_; .,,,i1,r

China Road and Bridge Corporation (CRBC) - a state owned
corporation - for the Feasibility Stuciy and Preliminary Design oi
Phase I (Mombasa to Nairobi section). The MoU allowed for CRBC
to undertake the study at no cost to the Covernment of Kenya.

13.The resultant Report was submilred to the Covernment in February,
20i1, and following discussions between Kenya Railways and CRBC,
Kenya Railways Corporation approved the Feasibiliiy on 7th January,
2012 Study and Preliminary Design Report on 25th June, 20I2.

l4.The work scope approved in the Feasibility study includes:
a) Construction of 509 Kms of single tiack railway
b) Construction of stations, workshops and freight exchange

depots
c) Supply and installation of facilities (i.e. signaling,

- communication for trains control, electricity supply, water etc)
d) Supply and commissioning of 55 locomotives
e) Supply and corilmissioning of 1,620 freight wagons
f) Supply and commissioning of 40 passenger coaches
g) Training and Capacity building

15.On 8th June,2012,'The'Covernment of the People's Republic of
China through its embassy.in Nairobi wrote to express support for
CRBC's involvement in the railwhy project.

l6.Subsequently, CRBC and Kenya Railways went into negotiations on
Commercial Turnkey contracts for civil works and for the supply and
installation of facilities, locomotives and rolling stock.

17.The contracts were subsequently approved by the Ministry of
Transport and the. Altorney General's office and signed by Kenya
Railways and CRBC on llth July, 2012 for the Civil Works and 4th

October, 2012 for the Facilhies, locomotives and rolling stock.
l8.The C,overnment of Kenya is cuirently in discussions with the EXIM

Bank of China (within a Covernment-to-Covernment framework
directed by the Cabinet) for a concersional and commercial loam to .

support the project. :

19.CRBC is being considered for the position of EPC Contractor in line
with Section 6.1 subsection (l) of the Public Procurement, and
Disposal Act, 2005, which states:

"Where any provision of thit Act conflicts with any obligations of
the Republic of Kenya ariting from a treaty or other agreement to
which Kenya is a party, lhis Act shall p;revail except in instances of
negotiated gra nit or loant.



Covernment has out in place.measureJ to ensure adequate funds will
2l.The GovernmEnt has.subseqrlentfy nuagetea Kshs 22 billion forRailway Development tn the Zo[Jti+Lro""i."o established a 1.5o/olevy on the cost of air imports and is expected to raise at reast KshsI5 billion in2013/14.
22

23.

That:-

.^.,^,.|:,!ying.ihe signing of the Commerciat Contraas; theuovernment sent a delegation tq China from 27tr, October toNovember 5th, 2012. to u"ndertake ar" ilf iS."." and ascertain theTechnical, Financial and Legal *pu.i,f ; Eil;t to undertake theimplementation of the project.

.The due diligence report confirmed- that CRBC had thecapacity to undertake the rnega *il pro;u.t,: iaving undertakensimilar projects in China.21. CSR Ziyane Locomotives Manufacturing Company, based inChengdu wi, be 
-workins. rrirh-cnii,;:.,il:, tocomotives for the

R:,,';'J,,[ffi 
the I ist or equi pmeni ;;oo ;;;;' 

" #'*'i" i"' ilr]
25. To ensure CRBC adheres to agreed specifications of therailway design; Kenva Railways i, ln tiu'lrocess of engaging anindependent consurtant to undertake a.rig, LJi"r, of a, the designiand carryout supervision of,the constructi.r, lr'ppfV and installation

3j,,t,::,,-,]:t,. 
n!, 

:, 
ppty and commissi""j.s'#.rr locomotives and' rollng stock. This will ensure that Kenya- nuiiways gets value formoney in the delivery of the product.

Members expressed several concerns regarding the consi

i:?,:."1: 
6auge Rairway, to which ih;";;;;:t's..r."tury

ruction of the
responded as

L On how the iocal communities glong the Railway line will benefitfrom the project; the labinet S..;.t.ri i"i.r?r"a the Commi*.ee thal
Il:::. ,:.::rl,ght,provision'in the ,jn;;; i;; the parricipation orrocals' especiariy rocai contractors, (in these-case Kenyans from a,
ffiIlr':i:;],'l,ili:'""'t a ma;oritv oiii"'iuuou,. r', ,n" p,.;#
to be built along the ,,1::''o"o 

bv lbcals throughout tnt ::-'ittit",
2. What wiil become of the existing line and facilities; the Commifteeheard that the existing rine and"fa;iliti-ui'irirr"r.ruin intact. KenvaRaiiways is currentlv ,evamping some of the facilities to cater forrraff and the pubtic wt,en_ine'ne-_;;;;;line is comptete andoperational. For instance, C-hangamwe yurl, *itt become the mainMarshailing yard for il u st.n8.r^j' ;.r;; il,,*ur.. Additionaliy,
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fin:ncial position.
- 3" On supporting infrastructure for the ne& rystem; the Ministry has

undeicaken preliminary railway line designs for the Coast region,
Nairobi and.Kisumu with a view to building railway lines in- the
regions and integrating them into the national system.

4. Capacity for staff for the n*r linq the COmmittee heard that.monies
will be.puf into the Railway Training lnstitute (RTl) for the training
of local capacity for the new railway line.

5" Fencing off the railway tine for seorrity and safety of wirdlife; the
Committee heard that the railway line wjll be raised as high as a 24
storey building in some places for safety of wildlife and the line' itself.

6. \I/hether a consultant from the Ministry or private sector was
involved during the evaluation of technical specifications; the'' committee was informed that the covernment had to recall retired,
experienced engineers in the subsector to assist with the evaluation
of technical specifications for the Standard Cauge Railway.
Furthermore, the 6overnmEnt sent a delegation to China from 27tH
October to November 5n, 2012, to undertake due diligence and
ascertain the Technical, Financial and Legal .capacity oiCRgC. to
undertake the implementation of the Project.

2.2.2 PRE5ENTATION BY THE PRINCIPAL SECRETARY FOR THE STATE
DEPARTMENT OF TRANSPORT

i) The existing Railway r/stem, built over 100 years ago, has serious
limitations in terms of technoiogy and capacity. The existing
railway. system handled 0.9 ion;es in 2}l2/j3 compared tJ
Mombasa Port throughput of 22 million tonnes in 2012 at a
grolr,rth rate of 8olo'per annum.

ii) The railway capacity cannot be increased beyond five million
tonnes per annual.due to the fotlowing design limitations:.

iii) Steep gradients (2.50lo) and tight curvature (175 meters radius),
limiting delivery speed to less than 2Okm/hr

lv) Weak rtructure limiting axle load of l6 tones, which in turn limits
the hauling capacity.

v) The Government has identified Transport as the tritical enablei for
the delivery of Vision 2030. As such, the Ministry is focusing on

On Wednesday,22na January 2014, the Commjltee invited the principal
Secretary for Transpor"t and lnfrastructur€ to shed light on the above
Statement. The Committee heard the following submissions from the
Principal Secretary.
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developing and improving the Transport ,ector as a key driver ofeconomic development.
vi) The East African Community has developed a railway master planbased on the standard.flig" 

"if_.v'r..f."ology. Kenya will
... implbment the sections within its borders.vii) The feasibility 

1tudy yu, ai"*"i fV Kenya RailwaysCorporation (KRC) and China Roil lnd bridge Corporation(CRBC)and approved in .lunuury )orzlii. principal 5ecrerarystated that it addressed tne technicii, financial and economic
. . feasibility of the projecr.

viii) On Technical feasibiiity the- principal Secretarytated that therailway wiil be domih.antry rreignt Jarrier lna r.ru, therefore beendesigrred as a ctass I raitway r,,,itfr rh;?;i;;;g paramerers:, . Low gradient' 6 Shallow horizontal curvature : I,200 meters radius. o Shailow vertical curvature = tO,OOO meters radius
" Axle load = ?5 tones. o Annual caoacity greater lhan 22 miilion ione .) on Findnciat anarvsis ir.," n.ii.ipuis;.;;;;; ;;i;; iil,',n" project.financial rate of return^schem-Ji, [igi.r-la'ni, rhe finantial benchmark rafe of return of l%, r]r9 3avU.?[ p"r.i"j of investment of thethree schemes is respecrivety 

lo ,t;;.J; ii"?r.r"rn" has capacity 1erecover the total invest
period of the loan ,,n.,,I.u,Ll li-t1: c:]culated vears' The ttpuv*uni
i, ..,1, i. * j j ; : I' i#; : T:iJ : f,i?'..: ::l'-?, : I J:,-IT ii_. In,'o n Eco n om ic feasi bi I iry t h e nri r.if 

"i'li".r"i. iirr-'ilr,,_?l,o,u rn 
"committee that the project economic'i"i.r".i'i,. of return (EIRR)on the total invesiment is 14.66 Zr, ,rn.f., ir'nigher than the socialrate of discount of 1io/o, the result 

"f ,""litiri,V analysi! shows this
:]:ll1t n:r relativety nronger anti risk capabitity, which can be therecommended for olanning purposes baied on th. r;lt ;i i;.a nalysis from the 

".onorr,i. 
-peir#.iir;.

Environmental and Social .onrij.ruiions; the engineering will ensureenvironmental protettion giving emphasis to tf,e eco environment
:l:ic-rl",iine. The project inlpr.r..t.i[n wiu promore theeconomic development 

.and 
improve p"oj.:ri *uit_being a.long the .Iine. The engineers wiil ensure piotection of wildlife, gradeseparation of all roads(no level crossing), ;;;;;g our the railway linedue to the high speed una *uigni-o;il;;"( 

"..:^ 
freight train wilrhaui 4,0OO tones) and where people rritt Ue affected by the corridor, .

i:ffi[Tt:" measures witl be'-ppli.a-in-linu *,rr-, the existing

x)

xi)

xii) On rhe details
informed that th
single track 'high

77 lP age
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the Port of Moi-nbasa to NairoLi - a cli:''ic: oi -'-i l: '-- .':rs' ii:r

i"Lf it..i f."gth being 609,3 kilometers' The project is divided in to

i
I

Ij

l

The committee was informed that this segment will cornprise of supply and

installation /commissioning of:

two comPonents namelY:

/ Civil works

The Principal Seoetary informed the committee that civil work will

comprise of builciing:

station)

a) Earthworks, bridges, culverts, viaducts and protection works

bi The track
c) 33 crossing ttations
d) i;; (2) li'rge passenger stations - one in Mombasa another in

Nairobi 
Mtito Andei'e) Five other passenger stations at Mariakani' Voi'

Sultan n Hamud and Athi River;

0 
-il;i"i;;;";; 

workshops for locomotives' rolling stock' the
'' 

,r"iL, 
-t.iirities 

(machinery, water supply rystbm' electricity

tuppiy wn.., and iignaling, communications and information

sYstems);

!) Marshalling Yards
[i rreight e*.hung. yards and shades

ii frui"ning iir varir:us aspects af civil.work maintenance'

ii irppfy"."a installation of facilities' Locomotives and rolling

stock

a) Signalting equipment at all the major stations and the 33 crossing

ttations
b) tommunication system (for controlling trains) hardware and

software
.l i"i"i",.ii.n system ( data and voice) hardware and sofwvare

i) \u;;t ;rPPly and drEinage a1 each of the,maior stations and crossing

:' n..ri."t-tanere wilt be f bo'e hole and pumping system at each

nationi
.l 

'l/u.nin."y 
and equipment supply at each maintehance depot and

station

fl Air conditioning and ventilation required

g) Electricity supply at 
"uth 

-ot 
tf'tu major stations and oossing stations (

there will be built a dedicated high vollage line between Mombasa

;i N",;;i."d connected to ealh ma,ior station and each oossing

-18 lPage
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h) Locomotives. 
T<

::,:tr.t:d,- ; J iff : :: ;:: Ji[::1,:.,f 
, 

:,- jo_ ..u,.n reven u e on ce

,, *T?;131i'ij 
brokel ao*n.iroiio*,,1'1''tl and commissioning of !6

,/ ., ,,rrErr rocomotives 5,00OHpJl 5 passenger train< lo.^.-^;:."^'-'l ^ ^ ^
r<,,) 8 shunting ,"...t^l?::T?tlr-.f 3, 3oo Hp
r) norrins jt"o.;. i':'ly:, Q,oooHP)

comprered, trr. ri,,"-i]i11,the 
railway begi

rorar of ,,uuo n.,Yflr,,in.tuaeai,ell#,,,,nt '9 
earn revenue once

a s fo r lows: 
_ _,, -,8hi wagons . 

"d o;;;;;r"r.i:;::ffi""ff ffi ;m) Passenger Coaches.= 40
1t1 letSnt Wagons = 1,620
"l ynu sirnulator for training driveis
l? p:. under_floor wheet tafheq, (,ne track recording machine,j j*o (2) in motion"w"ioi _r-,',.,r_^-s., rwo (2) rescue ,r-,'3"-'^8! 

-bridges

'' rn"'prin.";jul' rl-'"::'o'"'e 
with 120 ton

the approvar ,;ti:':, inro,.n.,ua'ii"";':es iail mounted *anes

pretiminary d"ril^'l: 
fuu''u'r'tr-nua, iiTlitt"" that followine

a n d (c R B c) 
".,".,:: T:f [* .?i :i 1? ! l,i,: :iii ;,ry *

r. For civir Jv;;i;,;Hi, conrracts.

, 
i:j:$x,r;:":" ::ff:,:: ;;,:::

o n t h e d e t a i r s o r 
jl,ff, j:i,il,T.1,T 

I I i [r. ;.;aJ ",., 
i r!T, i llil

;:ii;Jn#j';'i.";:,::,';'"1?ili:ili:f, iii*!fl :,i]'"il.J.J
:tr:v a nd prer i m ina t i":i;;; j" ol'.1.,,,lr 11aqrta 

re rea sibi r it z
Xlll., . 

that were ro be- approiprr 
>r.the.Standaro 

Cauge

. ; ;,.::. ::J:I::1:lH 
ffi :i,"#. [H;,".11',*';'

>- il;":;::;i,1" T3J, 
-..ji , 

,n".Reporl 
wc

t<Rc/vinir]rid 
not ru'usea-un'u"n, 

orul,rinary Designs

Co rpo ra ti or3 
o r t,.u n'po'i" ;; il" 

""'i:: i :TI il;JJ
p,."ii,inu,.i ?ij[J,], :l,j:" J;.;olty study and rhe
endeavour to i.iof+ri, -_,, 

rq KOdo and Bridge wor rl_i

c"r..#t undedake studies at no cost to the

reiources for' the con.r.,,'.i,i^"1l"ton on would mobil ize_ _., v, I J(oke
. the construdion stage
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Financing of the project icientifleci so far is U5$ 3.2J3 biilion from the

Covernment of Peoplel Republic of China. Thls will compromise of a

concessional loan of US$ 1.6 billion from EXIM Banl< of Cl-rina and a

preferential commercial loan of U5$l'633 biilion from Exim Bank of China'

Td confirm the Covernment to 6overnment financing agreement an MOU
was signed on lgth August 2013 in Beijing' China.

The Principal Secretary informed the committee olthe.proces.s of
identification and funding of projects by Peoples Republic of Chlna

as follows:' ) Competent contracfors signs an MOU with a client

country to undertake Feasibility Study and pre)iminary

. 'design, to determine the. economic, flnancial ,and
environmental viability of the project

)'The Feasibility Study is scrutinized by the client until
. expectations of the client are met and the study is

adoPted bY the client;

Quantities irom the commercial contiact which again
' is negotiated between the client and the contractor;

) Treasury th'en makes a formal requett to China based

on costs in the commercial contracts;

) Negotiations are undertakeh behrueen the financier

(e.g. EXIM Bank) and. the client and the funding

agreement is signed after which the commercial

. contract becomes effective.

o

The committee heard that in evaluating the technical capacity for the_

contractor to undertake the work; the following was considered:

F The embassy of the Peoples' Republic of China in Kenya

wrote'confirming the technical capacity for the China

Roads and Bridge Corporation to u.ndertake the project

' and the due diligence confirmed.that the contractor had

the technical, financial and human resource capacity to
' I undertake the Project

. ) China Roads and Bridge Corporation has over 30 years

of civil construction experience in Kenya where it has

undertaken p.rojects such as construction of Berth No'
l9 at the Port of Mombasa, Southern By-pass, Northern
Bypasr and Mutito Andei - Bachuma gate road

reconstruction among others'
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J[",:'::il1:i,j;11::,x .rq:i,, worked wi
(Chinese standards) ;;J:1': 1r"it|" o",irr, #.'n 

the China Road and

w thin the acceptabre oJ,:[:,.110 
,n""r'ii Jr 5;:iffii:':xf':jlii*:*

/ The principal Seoitan

If,,^ :..0. ;;-; ;; ? [,i ['"# :1 Jffi"J3;Te; -tha 
t d u e d i r ige n ce

;!ili.f ;liii:? s'._ and its ;;o;,;;;*'va deregation to

c er rver the Ra i rwa y or#.,Iu*u,,t 
y#,i# 

"''Lr:: H":" Jifi 
ti;

Mem.bers expressed seve

;;',,:f j:"Li'l"oT,'1,'.'rlTL:;ffi Til"'r:,f;['",'!.:. consfrudion of the
retary responded as

' ::;::::'[::#ll.o" ':!:n 
in rhe event china Road

nrin.ipur i.".i.t)'i',|.|"'"ttol 
(cRBc) does not deriver; rhe

and Bridge corpor.r;o.'1T*the 
Commiftee that the chi*'*".,

event that they fail ,r'rfllll,o'tced per'rormance bonds, in the
bonds and t;;r;;;Jr".:trrver 

the 'government can catt upon the, 
;"} :*i*"n:"#ti;.tr1,j I;i;?L,;"; ;;
consultant should Ot 

consultant and if the independent

,1"i1':'". ;;;'";- Jil:H: ;.li:,fl::",,:'T 11"lmportant for the gbvernm"", ,^ .^^--_ I 
rrrJormeq rhat 'it wa5

supervision -",r,i#,"'.""I,ii,: :::t::" .ld puv an independent
pavments .* aon.'io'"r;;::,::ii ,section 

bv section before
::sure a high level of in.l 

' '' 
I rre Inoependent consultant wiil

r he principlr r;; ;,::Illji:^l: .:.1",' 
",,n. *..i'r#]

il" :J. j .i 

n d e s i gn i n g . 
" 
o, n., ii 

"'" ff ll",rffi I :j: I, *T,,,uT

3. Wherher NEMA, rhe office of the Atiorn general and

2IlPage

County governments have been lnvolved in the project;

That:-

a. Design review
b. Construction supervision
c, Quality control
d. Commissioning of the projlct



the committee was informed that public hearing; v;ere held in all

the counties that the Railway iine wiil pass through and members of-

the public gave their comments. The lnvolvement of the Attorney

Ceneralinthepro,iectwasconfirrired;thePrincipalSecretarystated
that commerbial contracts were submitted to the Attorney Ceneral

before cabinet aPProval,

+. On how the Kenyan business class stands to benefit from

the project; the committee was informed that the independent

consultantwillensurethattheKenyanbusinesscommuhitystands
to benefit and that 4Oo/o of the construction material will be

acquired locally and competitively'

5. On why there is a rush to begin the Projectl the committee

hear4 the project was not rushed, it started !n 2009 and it took

thiee years for the project to be approved by Kenya Raitways and

then handed over to the then Ministry of Transport'

o. On the directorship of China Road and Bridge

Corporation (CRBC) and why it was identified as the

company to undertake the project and on how long

wouid it take the govemment to get another donor' in

, the event the proiect was halted; The Principal Secretary

stated that China Road and Bridge Corporation (CRBC) is a state

owned corporation and that lhe cost of the project is US53'804

billion(K5h.327billion)andtherearesigired.contraastothiseffect.
Thecommitteewasinformedthatitispossibletobeginthewhole
process again but it will take another three years to design and

identifY other source of funding'

z, On Provisions for a second track; the principal Secretary

.statedthatthereareprovisionsforasecondtt.atkandtherailway,
.will.beconstructedtoelectrjcstandards,hefurtherstatedthatthe

railway wili reduce transport costs hence economic gains for Kenya.

The Principal Secretary also went ahead to ensure members that the

railway will be construded using Chinise standards'

2.2.3 PRESENTATIONS BY THE ATTORNEY GENERAL

On Wednesday, 22d January, 2014, the Attorney General took the Members

through the foilowing key points aimed at bring the legal issues surrounding the

tendeiing and construct'ion of the Standard Cauge Railway' The Committee

heard the following submissions from the Attorney General'

I nat:.
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On lirh April 20.12 the rtetter from the coroJ:l:e- 
of the Afrornev-cen

requerring the office .f .llti?:. 
setreta.,'x'e'n-vTrrerai 

(0A6) received a

Asreement (MoU) on,ff f-n"i".vC";.;i;1i",.?trwavs 
corPoration

t-,auge Rairway /iru b::.!-"uuitpi""i .ii'lo;n'lou. a Draft Bilateral

tJovernment of Kenva YY uo'tui'Z#-t atton of the lfandard

a p p ro v a r u n d . i eu,u n,. I ;i i3 : ̂cj; 
" 
*; 

" 
;: : f w:;: 

" 
:; y;:,:" *?

il?rifj;l#:#ffi *r,"1,",*J:::tr"':[xTrf."i;.i:

**t**tA**#'ll,+rufi i' 
jr.,l*ffi

ff ,i:"#ii::ig:*":"x*i$ffi ri.',:;':#-"ll;,0'...'li'il',
s r-u cv a n d p re r i m i n a rv 

-d 
e., lo^to-?t:,noi rc'neii'; a'"J 

pora tio n (KRc) an d

ot the proiect) and same fl-,oJ 
tnt rrlo,.nu.ll - fru[n9ifrtt"n 

feasibilitv

recnnrcar team. The 1.r,.,. ll3 ?"un ',p-r"-r"a ,.-iil'to' 
sed-ion cPhase 1

revrew the draft conrract o.t1l:1.:l 
tr-'" J+;;;i;" : 

satisfaction of the

on.4,h Jury, 2012 thethen s 
rnc p,oi".i"a";##:i;1Y.6eneral to

ano proposed .rr.iut ur"nJlT:t:'-9::"':t' responded ro rhe above Ie er
Filling in of g.pr rr.h a;'-"'jments 

to the draft contract' tnttuain'i"' ''""'

ll1.

IV

., 
liiiX,,;r5;:,ff.:." of rhe credit agreement berween 6oK and

b) Confirm with the Nationat T.-..,,_.
. granted; - ' '-'ional Treasury on any Tax Exemptions -

c) Ensure that there i

Dispoial o., Oorif ,ttlpliance 
with the Public Procurement and

d) MoT to confirm if
conducted. ' " due dilige.nce of the proposed firm had been

Further the Office of the
srip u ra red,",,, 

"'-i l;o,; j:ff .ff :.:".:.T1.:|I:S, l:T. 
a n docu m en ts

On 30h Ausust. 2o1.> ,-, ^.
Y:I, t:*1?;#'; ::r?'1':i:1a 

a 
iefer rrom the permanent 

secretarv

il;;3;l,,;f":i,J,..,r,i"i1,,".3IT.J::*TIru*J?:,,fi ,"*[X{
Consequentiy on 4rh Seotern hat )^11 ..,-)orrcrror.Generai giving;"J1":-2Q12 oAG vide a lefter by rhe thenretter pornted out the roiloullents 

to the draft commerciur .onir..t. 'ii"
a) The contract tu.l"a ir' 

I tssues among others:

rhe p.;"iJf"r|r# f;:l:r,." rerating ro the commercial vaiue of
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vl.

the project was competitively iendered or single sourced and
evicience of the same:

' c) Called for a clarification on which standards would be used for the
project, i.e. Kenya, Chinese or lnternational Standards. We further
requested to be supplied with relevant Kenya Bureau oi Standards
specifications;

d) Advised that the controlling Law should be Kenyan Law and not
English Law;

'e) Advised that the framework for taxes and duiiei needed to be
cleared with the relevant Iine Ministry;

f) Pointed out that the cost delayed payments appeared to be
punitive and recommended that clearance be obtairied from the

. then Ministry of Finance [h'e National Treasury); and

. E) $otea that the draft'ing i\le needed to be improved as the
document had substantial gaps that made it difficult to form a legal
opinion as to the soundness and propriety of the draft contract, we
requested to be availed with a complete set of documents relating
to the project.

On l2s September 2012, OAC received a letter from the Permanent
Secretary, MoT replying to the ieiter from OAG dated 4th September,
2012 and in his letter the PS had enclosed a letter from the then Managing
Director KRC, of even dating and which letter addreljed the isrues that
had been raised vide the letter from the AOG dated 46 September, 2012
in particular, KRC made the following clarifications:

a) The Proiect Tenderlng:. That this was an Engineering procurement
and Construction (EPC) contract being progressed arl a

Government to 6overnment arrangement with the intention to
'seeking 

funding .for the project from the Covernment of China.
The EPC contractor had been sourced on the basis of Section 72 of
the PPDA, an approval of the Tender Committee was to be' obtained in line with the PPDAI

b) fuidence of comp[iance with requisite procdures: P,roject approval
process would include approvals by:.

. . 1) Attorney-General

2) KR Tender Commiltee

3) Ministry of Finance

Kenya Railways Corporation undertook to comply with all .the

requirements of the Public Procurement and Disposal Act 2005.

c) Standards used for the commodities: Chinese Standards would be

used to Manufacture and operate the facilities, Locomotives and
rolling stock These are specialized equipment for which KEBS has

. no standards;
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vil.

vill.

IX.

, 
Ii::i'fJj,.Hi:", the projea,,o,,o ou sought rrom the chinese.

ilax.,,,,.;"J;t}I;!1,::+,,.i..j::.# 
j1".,*;y*;r[::."1

accordingly; unJt'''uo 
a detailed design stage una -iri o. p[rij.a

' Iiil:T;::'lif1:-.ry:lt: the rate io b. .ppri"d ror this projecr
Northerna-nd;';,:[,"*|;'J.f 

T,.:,pjJ,;;Y:'-tr,"xrui,.ori-*,iJ.",dev ei opm enr p rojecr,. n 
" 

i "*", ii;;i*,;H:.. n#y;H:_ comparatively higher cost of the [ro;ta.Further the details of the sDp.ifi.:i;,-,.. ,^-'^ ;-,.
ugr""a rpon ifo*.;";;n'j:llfcationr for each item woutd be discussed and

on rT,hseptember,r,r':l:'J,f :::i.'jflfl 
*r;: - "'r!*)rtru d a

responded to the retie.s or ,r; r.0",i"i:irZ :i:,XTrI,:.],rT,Sil:*,

" X[:..H},1;TI*H[? ;iTi".* i",l,n" rreasury berore

ti 
5,:ilri,.T'ntt roo,iull :::::,ri:"* :r the. pubrip procurement 

and
aovrce and u,,inun.J lX i,',t"Tll":r*.,1rirv mandate; ;; ;;;;:
5,',:'.15T:i::J::X;i:','*L:,#;::l'T:iI3i,.}lJ*"HIJl;

" ilri,,iiJ]t"ct 
be revised to incorporare issuei that oAG & DoJ had

!:,.?:;,'"^i:??:L::Ji" :io,1ff .,y:o a reft er rrom th e perman enr

:.U;u,r,.';:#".i*H:jI#'='"'$+'J.'"T'::'f y;il*;
provide a legal opinion fo, ,f.," 1"n.,"". 

sr t tcc or rne Aftorney General to

3J"i3i',::i:::l;'1.'i;3' :l:.y,cu, : rener bv ih" D"p,,y sciribitor
draft BilateraiA;;;";".;i'; - 

*r from MoT and informed MoT that the
be signed, ".''" '"' was sound from a legal point of view il il;

,?l.Ji|T:tili:,l1jt:j:.yanasing Director rcRc wrote to the oAc,
recallei a ,..ii"i*'*1'1.i?m 

the oAc dated l7h Sept_ember, 2012 ands.ecreta*otr.,"c'.rin.."olti:::i"ffj,:iX[.:ffi 
"r;:[i::m:?li:":'"i';",* iirl;:Ttl meeting 

'r,,"1".i.a",r,".t there was need to
installation o-f ;;";' ;;-.,;J,":n: 

€ommercial contract for the';;il.;;
triSger neEoti.tj;rr"1"'J'' t-ocomoiives and rolling- stock in order ro
uovernment of china yo," 1it^n^-thu . 

Covernment oi r.nyu' ;;' ;;
Rairway project. rne tinancing of the Mombarr-rr.llruuuzx]rrr,l

ijiffii,the 
lefter responded ro OAC,s le er of 17h September, 2012 as
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xt.

xll

xlll.

that the p,'ojeci will be financed through negotiated grants and

loans and therefoie Section 6.1 of tha Public Procurement and

Disposal Aa is applicable and confirmation of the same will take .

. place during negotiations of the Financing Agreement with the' 
6or.rnment of China. A6's Chambers can therefore give a legal

opinion on the draft Commercial contract subject' 'to this

confirmation, which will be in place when the AG's Chambers

reviews the Financing Agreement;

b) Appioval oi the projeA by the Treasury: it was agreed at the- 
meeting of 28fr SeptembEr, 2012 where treasury was represerited

by the-Financial Secretary that confirmhtion of approval of the

piojea will be girren by the Treasury following conclusion of the

Financing Agreement, The AC's Chambers can therefore give an

opinion on the draft Commercial contract subject to conclusion of

. Financing Agreement; and

c)' Standards: Section 12 has been amended to read: "Rlter to Chinese

Standards for communication systems, signaling iystems, and

locomotives and rolling stock for railways' The luality
management of above iterns shall conform to the "lnternational

Railway Standardf' (lRlS) and/or ISO 9001'

On 3d October 2012, OAG vide a letter by the Deputy Soiicitor Ceneral

iEsued a legal opinion on the contract based on assurdnces given by the

a) The Commercial Contract is a component of the entire project and

its conclusion is a prerequisite to obtaining financing from the

' Covernment of China for the project. Therefore' this legal opinion

on the said Contract shall be strictly applied to the.teims and

condition! of the Contrad

b) Cldarance for the Financing Agreemenl and the projed in general

shall be subjected to the consideration and approval of the

Treasury.

c) The Procurement process ihall be subjected to the Financing' 
Agreement and therefore Section 6 of the Public Procurement and

Disposal Aa shall aPPlY.

OnTmMarch,20l3theDiredor.Ceneral.PublicProcurementoversight
Authority (PPO,\) wrote to the Managing Difector - KRC' which letter

_u, .opi"j to oAG and in which letter the DG had raise issue with the

MDovertheprocurementrelatedtothissub)ectmatterandsoughtfor' 
clarifications and documentation from the MD KRC over the same'

On 5th April, 2Ol3 OAC received a letter from the DC - PPOA in which

letter the D6 raised general questions of procurement not relating to the

. current process. In particular the DG sought advice on the following areas:

a) whether Section 5(1) of the PPDA cin be read in isolation of Section

5(3) ofthe Act;
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Wheiher Section 6 (t) of tioercnbed in paragraph ,'):ii?o 
can.be relied upon

conlrcr have arisen beh,ve.lhcve' 
particuli;, ;:;. 

in exclusivily' as

- to - c asreement/conr. -'n u n,.o'iioff ;il. ff :: Jiti';['Jj: "J
Wheiher in instanced wh

xnrh: #: ;,:,rr"*i"i1!x' "7'[1.'i 
a n internation a,

:;'J''" 
in Kenva whether ;: m;Xin:,ff :1":'r[::[, ili

rn arrangement;

General principles of stai

;ifl:iilT;srT:r.[,iq*]:{.i1l'xi",i:i'HJT:,:I':,-;
il:, j'r,'::;.l,,xi,i{t"i:::P:T"ri:x;IlHil::i j j. jiilf
statutory o*0.r.:"']i',rtlLt:*'-, in a manner ttr.t rrrtt,urr"ii.,e

il:i}::,il| j*-,,"',"1J,.?,iX3"'ilf,:'J','"',I;,;:i"l"X

;.[;.,",." 
6 (i) srand alone had Section 6(3) never been inserred

b)

c)

XIV.

d) Whether 6 - to - 6 drranscrno.+. --^ -,law as "procurlr#i t?ntu'ents are recoenizecl by the procurement
such arrangemen,, u. ,lL'. ?"qot:: of the Acr ana.wrr"11r.r-'fi'"",j
lrrJ partly or who1ly 6, l,"Llnd"d by (i) a negotiated sr..r/rt";", ""1

^ 
uppi i.ution";ilr.,!,ff;I,.,]; :;?il:if ,.'"me,i; a re exempt rrom the

On..:O] April 2013 046 vicreprred to the above t"tt... rrj,li l"'Tt: !, i!. hand of th

a) 
)::",,:J:l;,,**ffi m*i*i,.ntk',*
rnis ofrice hai'""i"n].?i- 

th" stated subjea mafter has J;;r;:
speaking t. 

-in" 'rrlYever.seen any docume
Asreement berween l^:1- "', t e;;;;.#'i""'tl'J,::1"j.;i
,*titut" 'tf,"-' 

,il;J"",ilLln'i:. ": the stated project. ro
construction of a.6 to - 

.,,,!,,,9r rrs provisions support the
furnished ;,,i ol,,"aiiX 

arrangem€nr, this office *oura nl.a.to.ri
b) Se.ion 6(i) ;r;;. ;; 'r 

of the rerevanr asreementr;

were provision, o, ,n,?1 -toP 
4l2C Laws of K

cove rn men t .,i,i n * r,#L:::l]1 "ff 
'fi 

:'Jl fi ill'I'['J
party, the lreaty's o"r 

'*"' q rrtrdty or agreement to which it ii a-

:Ie.lnco_nsisten;. 
" 

r:tT,,,,,,,,,,,,,,,,:,"J:?li 
t'.il','j:i,j,."*ir to tr-,. .*t"nio?

:flff Il:: ill, ;.r,"#::_or th e treaty o;';r;:f 'n"", rtaturorv

and in any form, to .nu'::lt 
t"nt'iu,i"'s tio,n"i,=."*tnt 

in 6(1)' in

o r tre a ty, th e A ct a pp r iesf 
,.o" "' "n 

t iiot::il ; :: rXli,!.*,H:;i
c)

d)
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XV.

/\vl.

ccnlii-,-rai'on Lh:t tile ir,vo sr,r-.rec,ior,s compi;i,,ent each oiher. as
opposed to being in cbmpetition or conflict.

e) That the PPDA i0O5 was enacted to promote fair competition,
transparenry and accountability, as well as local participation in

. public procurements in this country... in effect, any deviations from
the general principles of application under the law must be the
exception rather than.the rule; 

.

0 While I do not pronounce myself on the merits of the ptocedures
adopted by the KRC in this matter, owing to absence of primary
evidehce relating to the same, I must record that it is worrying that
a procuring .entity can pick and choose alternate procurement
methodologi'es as. alleged over the same subject matter, and both of
which alternatives require external endorsement (in this case by' yourselves) because neither alternative admjts of open competition;

d 6overnment to Government agreements are not methods of
. procurement, but merely bases that could -support procuremerrt

activities subsequentlyl

h) 6overnment to 6overnrnent agreements are properly bilateral
agreementr under Act Nb.45 of 2012, which would demand

. compliance with the procedures outlined under sections 4 through' 
10 of the said Act;

i) Government to Govei-nment agreement is not a method for
selecting suppliers so as to support the award of a contract absent
an actual procers of selecting project developers or component
suppliers, and so oni

i) lt was in our opinion that Article 227 of the Constitution should be
obseryed to the uttermost. That is to say, public agencies are
expected to implement procurement. methods that are fair,
equitable, transpareni, competitive and cost-effective, and in the

. indant case, the full application of Cap 412C Lawr of Kenya, with' the exceptiohal procurement methods be.ing such, and not the
norm;

However the Office of the Attorney Ceneral did not discuss the merits or
otherwise of the particular procedures adopted by the'Kenya Railways
Corporation in the instant case. To provide such an opinion, we would
have required that we be furnished.with all tender-related documentation.

On 28m Oaober, 2013 OAG received a letter from the Chief of Staff at the
Office of the DeputrT President (ODP), which letter sought to inform them
that they had detected numerous pima facie anomalies in the tendering
award process and documentation contrary with the PPDA and requesting
us'to. expeditiously review the project documents and tender a requisite
legal opinionl and

On 5th November, 2013 OAG vide a.letter.by the Deputy Solicitor Ceneral
replied to the ODP and requested the ODP to, kindly highlight the
anomalies that they had detected in the tendering - award process and
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In a nutshell the Attorney Generalinformed the meeting the following:_

Members expressed
,,r*.ru.l concerns regarding the. construction of thelway, to which the Attorney GenLral i.rp""a""a _,

r' From a legal point of view the status of this project is as followi, the

:::::::: 
Commercial Contracts razi*, .onaitiols prucedent have been

.i Commerciai Contract for developing the Mombasa.Malaba/Kisuhu Standard Cuug" *aiiluy" phase l .(Mombasa 
._

. Nairobi Section)' Dated I1,h .l"f V,"ZOiZl ."a
* Commercial Co1tr1d..ior 5upply and Installation of Faciiities,. Locomotives and 

.Roiling fJ.f", f"r-tfr. Mombasa _ Nairobi
. .Standard Cauge Railway p'r.;"JJ_n."j+,i'o'*ob".. 

2012. ./ Both contracts state that the Agreements will come into force and effectwhen the following. conditions are satisfied: .

a) "The Governm,ent of Kenya and the Financtar rnstttutions of chinahave eniered into the'rrr"rrrry i"ait agreement relating toprovk|on of financing for tt , pOri ina
o m1 ./u/r signed.credit agreemenf entered into by the kovemmenfo f Ken ya a n d.th e Fi n a nZi a / I n sti ru ii i rL r cni, i,ii ;;, ;; ;;;: ;and cerrified by the ,tate Law oice ,f-X.ryu_.

Lastly' the Aftorney 6enerar informed.the meeting that the commerciar contractswere signed as a condition precedeni to negotiating financing.of the.project withthe covernment of 'rhe pecpre's n"prurJ! J'iirqn; uno the covernment ofI(enya. The process is ihereftre 
"";;;; .; .,,-,.'o"^c will finally pronounceitself when the financing agreementj fi.r.i*" .r.if ji

follows.

That:-

i)

Standard 6auge Rai

On why the Contractor is already on sitE and yet the Fina ncialAgreement has not beeir finaUzed; the Attorney Cenerai informedIne Lomm ittee .that the agreement signed beiween Kenya andUganda is an irreversible one and that wDevelop ment Levy Fund the Cove rnment of Kenya can proceed

ith the Railway

to have the contractor undertake the 'preparatory works awaitin
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for the fi nalization of the Financial Agreeme nt.
c

,1:::T:!1"r,"? contrary to the. ppDA and any orher taws to enabte usrssue a comprehensive legal opinion on tt.r. m.#e,l 
"'-

Flowever, the Office of the Aftorney Ceneral is waiting for the ODp torevert to them on this ma.tter. - 'i
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iiu

Generai will not to approve the Government to sign the Financial
Agreement; the Commirtee heard that .once the -National

Treasury has satisfied itself to the extent that they have
negotiated best interest rates and good terms for the loans with
the Exim Bank, the OffiLe of the Altorney Cgneral will not have '

any reason whatsoever to disapprove the contract.
On whether the deal from the People's Republic of China was a
good deal; the Attorney General informed the Committee'that
there is no cause of alarm since nothing has been done as regard
to the Standard Gauge Railway project which is illegal.
On whether the Govemment of Kenya ignored the advice from
the Attorney General on the Standard 6auge Railway; the
Commiitee heard that his offiie has been involved in the process

. and that the government has not declined his legal opinion on
the procurement process of the Standard 6auge Railway project.
ln addition he confirmed to the Committee that his office will not
allow anything wiong to happen or to be undertaken in as far as

the contract is concerned.
Regarding Uganda assisting the Government of Kenya to repay
the loan since thqy silned the biiateral Agreement to construct
the Standard Gauge Railway from Mombasa to Kampala; the
Committee heard that Kenya will pay for thi cost of constructing
the railway line from Mombasa to Malaba and Uganda will pay

for their part.

iv)

v)

2.2.4. PRESE$.ITATION tsY "ITF{E DIRECT'OR GENIERAI- OF T[-{E PUBLIC
FROC[JREMED.{T OVERSIGF{T At'T',E-iORITY (PFOA)

i) By way of a letter Ref. KRC/PLIWPPOA/OO3 of 2"d October 2012, Kenya

Railways Corporation (KRC). reported to PPOA that the subject
procurement pursuairt to.Regulation 62 (3) of the Public Procurement and' Disposal Regulations, 2006, ln the letter, KRC informed PPOA that they
had engaged China Road and Bridge Corporation (CRBC), a state

Corporation, thiough direct procurement method at a cost of One Billion,
one Hundred and forty six million seven hundred ninety one thousand,
eight , cent, seventy five (USD. 1, 146,791,008.75). PPOA was also

informed that the process wis being und'brtaken based on Memorandum
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On Thursday, 23'd January, 2014 the Commiltee invited the Director
General of Public procurement Oversight Arlthority (PPOA) to shed light

. on.the procuiement process for the,tendering of .the Standard Cauge
Railway. The Committee heard the following submissions from the
Director 6eneral.

That:-



ii)

cf Understandins and Cooperation made and executed between: -Ministry of rranslort (Kenyaj. ana ctrina-i.oui .*nd' aorporution, a jtateowned Corporation by the Chinesb Cou.lnn"#."""
Il,. KiC"r.r:iort on direcr procuremenr method warI etter Ref: MoT / s / 2. oo 5 vo.r. x r r i f t :-a j r.,"iio; ir*i,iH,]ii#,[ :then permanent 

Secretanr. f"finistryff irarup"n,..,ri, a Cabinet meetingheld on 3d Augusr, 2012 which int", utiu'Jpdr"or:"i,',,,
The development of thp Standard Cauge Railway from Mombasa toKampala with a branch line to Kisumu;- 

--o! '! 'iu"wov

Il:_o^i.:o:,.9 financing ,,r*irr.. i.r. ihe devetoomcomposed of a Covern .- ^-,
a pp ropi a re co,.,n 

",. 
niz,il.illr,:'; r *;:*:I; H:trdj j]ffiand a Railway Development and Maintenance Fund.

The report was also accompanied with . .* 
"i'rn" Memorandum ofUnderstanding (MOU) datej 1Z,n augusi, ;;;;., "'

According to the KRC, ,1u., 
,rr.. of direci. procurement ,uthod *u,premi.sed on secrion 74 o) 

.(b) "f ;.;;;;; ;;;;::r.r, and Disposar,.

fiLflllt 
and the faa thai th"," -",-""ri'";.".*; or understanding.

iii)

iv)

tr)

vi)

vii) The aforementioned. report by KRC was not accompanied with minuter of:hJ.Ti?;".I[,n:; ,h.i ;;,d.d "i#',ury.n 
procurement t-o

co m p r ed w tn, i i' TlrseT:?:: "il"fl.8^, i Ji/ lld;i:T ti**;;negotiation report b-etween th;* ;;; 
.I

Corporation; '. ' hina Road and Bridge

viii) By a letter Ref: ppO
informed KRc the I:,.!12/1'vol Il (2e) of 15'n January, 2013 PP9A
through 6;r..1 pro.rl'lf ?t "lqtgins a contractor ot ,"-i."- o1"r,iJ
" ., "-. r1",: ffi:,, 1?:,5;i,T ll.,=.[: *mi:1,#*[fiassist the Authority in reviewing,fu ;;b;;,;;:"ix) 

IX.ffi"'Foto 
ol31 

5i:,- ,entioned- rn paragraph 5 above, KRc
Febr.uary, 2or;;;.;'t1t^ -l- ''tn:'' 

Ref: KRC/PWt/p-poa,'oo:- auil i;;
n e goti ar e d r. ", 0",.11 

"',i i!!Ti ::,,""T H"T : H :f ru;:S: *ru;on a 6_to_.C funding,and tf,r"*f.* S"ai"n,l ., ,,r. Act applied to thesubject procurement. KRC frnf,., n.rJ i;.; ;direct. procuremenr was ; ";^;' L1:: :l'"t.rnerr rePort to PPoA on
,:l"lt 

", il" ;;;;";i; ;?j#! #nx.ijl" f",n"n," by KRc was
PP)A. 4/30/21 vor. rr (29) or rctl, ,.^,,^_. ^].*l.m 

vide a lefter Ref:

ffif "?,1:H, 

R e f : P P oA/ t o upi nfi:i Ei-l',,i i ii .f T; i',il5,l;, T3 i
^J ln reJponse to the letter Rei: ppOA/COMp/30

/21 VOL. 111 (9) of 7t,March, 2Ot3, KRC re
raised in the previou

quested for a meeting with
s corresponcjence on the s u bjedr tende

PPOA to cla

r. The reason

rifiz the issues
for requesiing for the meeting rvds due to the nature of the contract a ndthe bulky on. However, the Autho iy declined and opted toi-l
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o; ii.i Cccr.rnrirts shcv.re C :hai:-

The.a'arard of the tender was communicated to China Roaci and
Bridge Corporation (CRBC) by Kenya Railways Corporation (l'..RC)

vide a letter Ref: OPR. 9 dated 3d October, 2012. The award was
made at USD. 1, 146, 791, 008.75 exclusive of VAT, Customs
Duties, IDF Fee, cess and withholding tax.
According to the documents availed by KRC, the ender was
awarded by the tender committee in its meeting No. 191 held on li
July, 20i 2, However, a nbgbtiation comrnittee was appointed vide
a memo dated 13th August, 20'12. The appointment of the
negotiation committee . appeared to have been done after the
negotiation committee had alread'y commenced negotiationr. There
were no records. submitted to PPOA. to demonstrate that the
negotiations were approved by the tender committee pursuant to.
regulations 10 (2) (1)l

By a letter Ref: AG/CONF/SEC/14/153 VOL Vll dated 3d October,
2013 (copy attached) from the Deputy Solicitor Ceneral noted that
the subject procurement shall be subject to the Financing
Agreement and therefore Section 6 of the Act shall apply.
By a lefcer Ref: OPR.9 dated l4'h Maich, 20l3,KRC informed CRBC

that the notification of award letter to them had been withdrawn
citing Section 6 0f the Act.
KRC and CRBC entered into contract on 4th October,2012,
The cancellation of the award of the tender to CRBC was
sanctioned by the tender committee in its meeting held on 13th

March,2013.
. Thd financinS agreement was not in place as the negotiations

beMeen the Covernment of Kenya and Exim Bank of China, the
financier of the project, were in progress. PPOA has ever since

reminded KRC to provide them with a copy of the said 'agreement

vide a letter dated llth December, 2OI3 and 20h January, 2014 on
the .understanding that.the agreement had been finalized and the
agreement is therefore in place. Howevei, to date KRC have not
responded to the request.

xi) By a ldtter Ref: KRC/PLM/PPOA/003 dated 26th March, 2013 KRC

informed PPOA that the subject procurement was terminated since the
'project was a C- to -6 contrdct which is to be funded by. a'negotiated
grantloan and that it was therefore exempt from ihe application df the
Public Procurement and Disposal Act, 20O5 Pursuant to Section 6(1) of the
Act.

xii) Lastly, the Committee heard that the termination of the procurement
proceedings brought to the end the direct procurement that was being
reviewed by the authority. The .foregoing fundihg arrangement for
.procuring tlte S6R project ousted the application of the Act and its review
by PPOA.

b

c

d

f.
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Members expressed sevep6j 6sp.6srns regarding ihe const

fl.,,:iT 
Cauge Rairway, to which *,u"ilir..?., Generar

ruction of the
responded as

That:-
i) on '"vhether due- p.rocess wes followed in the procurement of theStandard 6auge.Railwav p.;;"al'r[" D='ir..tor. Ceneral informed rheCommiftee thar.,the ;r;.;rJ;;'.n,i,v .orplied with the tawespecially when the procuring "entity 'inaicated 

to ppOA that the
il::T.:T.'li 

or ScR project -u' on co'u,n*.ni t" Zor.,.*."t
ii) On whether tl

t::li;:.:Ttii::ii:r11.;ii::ii?s:,:?nT::.:?: j:s
"f ,h. p,;.,;;8',15"1;:: *'flI1?:,H,lF r:r:::* ffi,i:clearly stated in_,the financins ;i..;;"r, just as may th,e case rarithall donor funded projects,iii) On the role played ty ppOA in awar.ding the tender to CRBC; theDirector Ceneral informed til e;;i;.e ppOA does not approveprocurement under the current law and Iawards. rn a nursheir it di; ";i'p;;;;,.-.ij.r., 

it does nor approve
iv). On action ,uk":^?y_ ppOA to ,"ii# the publlc procurement 

andDisposal Ad,, 
?995 in view ;;'il "nr*",ou 

limitations; thecommittee heard'tha.t trru ea r',uri*n in operation for the iast sixyears and u.kn::l-"9q:d the urgent need to review and alisn thesaid Act with the-Constitution ofiien,u)Of O. To achieve this,_ppOAhas consulted best practices 
"nd-;;;strengthen,n. o,.l: g".,ie 1"tiv-,i ". 

o, r#ir" 
"?;."H,*#f J:Commiftee thar by August,'zora, *iir, tie approvar of parriament,there wiil be a.new procurement law in place.v) Regarding po,,.::l:: ;f ;;;il"ir'Eto of the meetins tharapproved the Covernment to Govern..nt runaing...rr""rir"""i, 

",
the 56R project; tr,e Committe-e-i.rr.'nn., tl_re ,\uthority did nothave any evidence but they ;;; ;#;;;:
', 

r-, i. r-', ,,i r r rtip, i ulu tr, e p roc u re m e n t,, 
", 

h : 
t, 
:f ^"_fi " 

a n c i a I a gree m e n rvi) on the po,,iorl, tiabiiirie; K;;;;. ;;=,;or.,i:?5r;#;ir,].jlxij rn"' 6overnment decides r"-r"""i".t",tiu'.on**, the Commiitee heard. ihat the Cover:nmen! of Kenya ..r",*-i..,.a the termination of the.first contracr and, in 
,u, r.r'ur-ir.',. ;;;;",. 6enera.l is concbrnedKenyans win nor stand ro ,.rff;; 

";; r;i;:; cosrs should the.contracr
ffi:::l::,::,I: l"*ruo that when a ii.o.,l"ing enriry decides to
person. ict' the prqcuring entitv shall ;&;; ;H.'r"":;;

vii) On any illegality that ppOA has detected on SCR project so far; theLommittee heard thai ppOA has no -iu-ii,t.rms of monitoring the
ssip^J.''-



I
I

tr

vill )

F,r'1.-i;,,.'.,-l,t i-r-o.,--:j ;n.l Lir: -lir.ll-,i !-..,t.1;.1 iuriir:r add;ui tiat
PPOA could only comment on the iegality of the process once he
receives and re-uiew the financial agreement.
fu regards to the total cost of the contract of the 5GR project; the
Committee heard that the PPOA has details of the.cost of the initial
contraci which.was terminated. According to details supplied to
them by KRC the initial project Was to cost One Billion, one Hundred
and foiry six million seven hundred ninety one thousand, eight , cents
seventy five (USD. 1, 146,791,008.75). He however, indicated to the
Commiitee that he has no details of the cost of the current contract. On
whether he was aware of the civil works contracts, he said that he was not
aware of one commercial contract which is the supply of Iocomotives and
Rolling Stocks Which according to his knowledge the contract was
cancelled.

What powers does the Director General PPOA have; the Direitor
Ceneral stated that under Section 100 of the Pubiic Procurement and
Disposal Act, 2005, PpOe is mandatid to carryout investigation on
implementation of procurement projects, However, for dorior
funded. projects, PPOA has no powers to carry out. such
investigatioris. PPOA has powers to audit projects funded by the
6overnment of Kenya. He reiterated that in. the event the financial
Agreements will indicate that the PPOA. monitors and audit the
project, PPOA will not take the role. As regard to the impact of
investigation Carried by PPOA on projects funded by Covernment
of Kenya; the Director General informed the Committee that
pursuani to powers-ionferred to PPOA under Section 105 of the
Public Procurement and Disposal Act,. 2005, a procuring entity can
be directed to rectify on ail contraventions of law detected in a
procurement process; terminate a contract signed by a piocuring
entity and it also have powers to submit report to the Ethics and
Anti-corruption Commission recommending invest'igations of the.
people involved in impropriety
Lastly, on whethei KRC by passed PPOA in the subject procurement;
the Director General, PPOA confirmed to the Committee that KRC
has never by passed the Authority at any point.

)

x)

?rc P R.ESEi.{TA,TIONI tsY .,]T!.{E CABINET SECR,ETARY FO R TFiE
NATI OF{AO-'']TREA.SIJR,Y

On Friday,.24tr January, 2014, the Commiltee invited the. Cabinet Secretary for
National Treasury to shed light on the following issues:-

i. the funding arrangement for ihe Standard Gauge Railway

deiails of the total cost of the project, grace period of the loan and the
repayment. period of the loan advanced by EXIM Bank

lt.
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iv.

the effect of the loan to finance the project on debt burden of thecountry
other issues surroundins the tsndst-ing and construction of the StandardGauge Railway, -

The committee heard the forowing submissions from the cabinet Secretary:-

'/ On the funding arrangement for the Standard Gauge Railway:

The Committee was informed that:-

The standard 6auge Rairway wili be funded from a combination of rcan,(both concessionil and commercial)-f; ;;il_"rim gunt , proceeds
1:1,,n. Railway Development Levy and .", irag"",f, resources rhatmay be required to meet any ihortfalis. T;;# ;;i; possibte, rhe loans

X'i i I i.', f :#,ii:',:t, I 
op'Ltion"i 

-'";;; 
;;'"; ; i; e sta n da rd c a u ge

2. The decision to buiid a modern,high speed, h igtr capacity Standard CauieRailway n etr,,,,ork connecting VorirUasa una f,rp.tu was made by the_irE>iceltencies, president M_;i [i;;ki':i"L.n],r',una president yoweriKaguta Mureveni of uganda iir;; ; j;;"; ::r;rr"iqu6 at state HouseNairobt on 28,hoctober.2o08 direain; il" ;;;;n." concerned to fast

' tHffilTff;l"T:iJ11.1:'ing 
its ereventh meeting herd on 3+ Augun,

The.development of the SCR Iine from Mombasa.and Kampalawith a branch line to Kisumu;
Tlie Covernment-to_Government (China and Kenyal finincingstructure supplemented u" uuas.L"/ sr;;;;'.;t",. RailwayDevelopment and Maintenance Fund; andSigning of a Bilateral anr""rn"nt-UJt,J.Jn ,t," Covernment ofrhe Repubtic of Kenva Jna th" c"*r"i."i'oi I.,". i.pruri. or
9t."9., to facitirate joint devetopm*, 

".1'r,iu,.ql.ll ,".ri",,operation of the Raiiway.

l

^ Follovrlng the Cabinet aoproval, the Ministry of Transpori.requested theNational Treasury io formaily i"or.rn"'rr"l,"s froh ChineseCrcvernmenr 1o implement rh" pr"j.:l.'if,l pro;.a involvesconstruction of railwav ir
racirtti"s Ina"' i;1ffi;rll1i"t'Iucture 

(civil works) and pio.ur"..ni'oi
con,t,.u.-ion- dtl ';;:::'- :n .an EngineerinS' 

frggurem"nt .na
s, b'.q ; ;;;;, il X.,il".1T[."]'" 1',0] Jil 

" 
?1,.#i,t..i;?_ ?I i#Covernment of china for financiat .;il;";;",;;;ds implemenration.

.of the projecr on 2.d ociober, 20ir;; iil E.ffi ro,r.
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i, ihe C"birLei Seci:eiaiy i r,f.;,'rr,ei.l i;-ie cc,mir,iii.e iirai one of tire concjitions
for accessing Chinese Loans requires that evidence of a signed
Commercial Contract beh,veen the Government impl€menting agenry
and a designated Chinese Contractor be submitted to the Exim Bank of

. China prior to appraisal of the loan request. Consequently, the Kenya
Railways Corporation and China Road and Bridge Corporation had
rigned a commercial contract in July 2012, which was then submitted
together with other project doiuments to the Bank.

6. Subsequently, the 6overnment initiated negotiation! with the 6overnment.
of the People's Republic of China for flnancial asristance in FY

2012/2.013 to lmplement the projeci. These negotlations were further
progressed during the State Visit of H.E. the President of Kenya to China
in August, 2013, culminating in the signing of a Memorandum of
Understanding behareen the Govemment of Kenya and EXIM Bank of
China on the financing of the project.

'7. The Cabinet Secretary stated th;t following several negotiations between
the hro countries the Bank indicated'its willingness to.fund the project
under both th'e Preferential Buyer's Credit (PBC) and Commercial Lending
windows. The Govemment on its part has now met all the
requirements of the Bank.

These include;

Assurance that the Covernment will guarantee minimum freight
demand for the Standard 6auge Railway through execution of
take or pay agreement between Kenya Railrqays and the Kenya
Pods Authority

Confirmation that the Railway Development Fund will be used

to repay the loan.

L Exim Bank of China is currently going through its internal credit approval
' process following which it will .submit to the Government of Kenya,

through the National Treasury the Financing Agreements.

" On the details of the total cost of the project, gra6e period of the loan and
the repayment period of the l6an advanced by EXIM Bank

The Committee heard that:-

i) The total EPC cort of the project is Ksh. 32Tbiliion; the same figure the
Ministry of Transport and lnfrastructure provided to Parliament. The
committee was informed that the major financial implications of the
project relate to

a. The EPC contraci for USD 3,8 billlon. This is made up of.being
the contract for civil works, of USD 2.657 billion and the

. contract for the Facilities, locomotives and rolling stock of USD
l.l45billion

o
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i,)

iii)

o lnterest Rate:
aTenor:
o 6race. Period:
o Repayment period
eManagement:
oCommitment Fees:

2.Oo/o p.a.

1o^,:::." 
incruding

13 years

O.7 5o/o

0.7 5o/o

b. compulsory land acouisition of 2,253 hectare for the railwaycorridor which is estimated to .ori _Uoui f<ril'i.il Uif f ionc. Embakasi ICD expansior
b i i i;;-'i; ; " ; :,i,il, [5Ji"'Jil A: il'I " ::1 i: ;:J' fff.f; ;equipment and an addirionar, x.rri 

-r.d"iiifion 
ror. tunaacquisition

d. t(shs, 3 billion for project supervision.

The Covernment of Kenva .ouniprnaFi f,,^-li^- ^! .1 ,,5d;;;;;;i:i;"ilf 
;li:Tii[j:::"":il'#!].,.;;ll,:fl ;:ii,i:secu.red_through two loans rrom rxlM s;na"i'c[."..'On the Cost bf borrowing tfre cabinei secr",r'rrl#.i ,f.r.,,

o Under. the prbfdrential Buyers 
,Credit (pBC) concessional loan,.the covernment has requesied for UiD i.'e uirrion to financecivil works. The indicative terms for,f.l. pAC .r",

. These term( a re.concessional since the Grant Element is above.the threshold of 35o/o *ni.f., ir ine miiiru, required underthe current Covernment external debt borrowing policy.' o Under the comm-ercial 
_loan lending window, the Covernment hasrequested for USD 1.63 billion tJ nn",

procurem ent orr.or ring rto.r.,.' ii.'; J,::il.: r;rHi J:lk incruding

o lnterest rate: Six months LIBOR i f OOUp
" Tenor: .15 

years including. o Crace period: 5yrs
o lnsurance premium 6.93o/a of the loan amount payable in

o Managemen t: 0.7 5o/o
Commitment Fees: D.7 5o/o

iv) The cost of insurance o:Tlm at 6-.93okof the comm.ercial loan poriionis Kshs' 9'g bi'ion white. the .on oi'r.nui"-""i".r, commitment fee wirlbe firmed up once ttre rinancinf ,ir;.;;;;; |,'""..been executed.

v) The Cabinet Secreta ry stated that the Cove rnment contributioh of 159/a(i.e. approximatel y Us$ 571 miltion = KJhs. 49 bilion) will be met fromthe Railway Deve lopment Fund (RD This fund is supported by a L57o
F).Levy on the cost of all ,mports into the country and is estimated io beworth at Ieast Khs. 20 bi llion annually. The cash flow from the fund willalso cover other obl igations in the projeci such as Land Acqu isition,



Supervision Consultancy, Loan Insurance, Commitment and Management
Fees.

vi) The committee heard ihat the financing structure of the loans requires the
following arrangements:

" Creation of an ESCROW account into which revenueJ from the
railway operations wiil be deposited and from which loan
repayments will be made;

Kenya Railways Corporation and the Kenya ports Authority to
sign a 'Take or Pay' Agreement. Under this Agreement KpA
u.ndertakes to consign a defined minimum volume of freight to
the Embakasi ICD to be transpbrted on ttie Standard -auge
Railway, This Agreement will form part of the security packale
foi the loan; .and

' c An appropriate poliry directive to be issued by the
6overnment .to ensure freight is shifted fiom road to rail.' tran5pof(,

vii) ' The committee was informed that the government contribution of l5%will' be made against each draw-down. This contribution will .be made or-rt of the
Railway Development Fund and annual budgetary provisions, ii neceisary.

vili) On the Railway Development Levy, the 6overnment of Klnya, with effect' from lst July 2013, by amending the Customs and Excise Ad, throLigh Finance
Act, 2013, introduced a Railway Development Levy at the rate of 1.5 percent

. of the customs value of the goods and. the levy payable by the importer of
. goods at the time of entering the goods for home use.

lx) The objeaive and purpose of the Levy, as outlined in section 6 of the
. Finance Act 2013, is to raise resciurces for financing the construction of. standard gauge railway network in order to feicilitat-e transportation of goods

to and from the Port.

x) ln exercise of the powers confeired by section liTA of the Customs and
Excise Act ai read together with section 24(4) of the public Finance
Management Act, 2012, the Cabinet Secretary for the National Treasuh,r
through the Legal Notice No. 118 of 5th July, 2013 esrablished'Jhe Railway. Development Levy Fund, where the proceeds of the Railway. Development
Levy charged under section 1i7A of the Customs and Excise Act shall be
'deposited.'

xi) The Customs and Excise (Railway Development Levy Fund) Regulatioris 2Ol3
lays the framework for Fund administration. The Cabjnet Secretary, National
Treasury appointed the Principal Secretary responsible formatters relating to.
transport to administer the Fund. The Cabinet Secretary also established air
Advisory,Committee to be responsible for overseeing the management of the
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xii)

Fu nd and .also to review ancl approve the annual work programs for theconstruction of the standard gauge railway n.Jorf.. 
'

The committee was informed that the Railway Deveropment Levy wi, act asinsurance in case'revenues under tr'',e tat e oi'p--f u'rr"ung.-"nt fars short ofthe amount required to service the loan. It J,rr u[o"u. used to finance theCovernment component of the cost of in. raitrar.v]''"

/ On the effect of the Ioan to finance the project on debt burden of thecountryr
i) The Cabinet Secretary stated that the

sustainability analysis to ensure that t
the debi poliqy parameters.

National Treasury has undertaken debt
he S6R loan is sustainable and is within

Public Deb Su tna Ilr

Li)

iii)

From the.above indicators, it is noted thai the contracting of the SRG loandoes not breach Kenya's debt sustainability thresholds.
r ne commiftee was informed that a.safeguard mechanism to assure thatthe government wili guarantee minimum"freilh, .j....a f., the Railwaythrough execution of take.or puy .gr..rn.ni ;;;;" Kenya Railwaysand rhe Kenya ports Authoriry.'1""_d;iti;;-;;."pro.".a, from theRailway Development Fund wiil be ur.a -'r.p.V'ri.*f oun.

On other issues surrounding the tendering and consiruction of theStandard 6auge Railway:

i)

)ti

The cabinet Secretary .stated thal National treasury 1,vill not be involveddireal'y in the imprenrentation of the pro;.a t.*uie ii ao., not fail underiis purview. The role of ihe. Nationai ti..rr"y illo secure the.requiredfinancial resources to undeftake the proyect ai'ltrg.r,t"v r-r" i" iirliliilrhe National Development plans. rv' 16 qi t

lhe committee was informed that Kenya stands to benefit.a lot from theproject on Economic benefits which incllae,

a) Reduaicin in the cost..of transportation in the country and the

^, ::q,,on 
rn.king Kenya ariracrive ,t i"r";ir*i, " ''

o, protect the environment through reduced carbon emission;.c) Accelerate industr:ialization thlough 
"uri..- 

un-j 
' 
.f.,"aper transportand the establirhmenr of new inciustri* ;;;";;;" the new railway; .d) Lead to an esrimaied annual COR growin-;i.? t..rt 1.570 duringconstructibn and subsequent operation;

Inciicator reshold 2014 2415 2016 2017 2018public sector debtto 6DP ratio (55)
without 56R

Dt, ^4 38.7 3 8.1 3 8.3 38.7 38.6

lic sector debt
to GDP ratio (56) with
5GR

PV of Pub 3 9.5 41.1 42.5 43.8 43.8
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0

8)
n)
i)

Position i(enya as,the transport and logistical hub for the Regiont
Reduce congestion at Mombasa Port ,ecuring the port as the
preferred facility in the region;
Enhanced freight security compared to road tranjport;
6ive Northern Corridor head start
Development of EPZ along rail

Members expreJsed several concerns regarding the construction of the
Standard Gauge Railway, to which the Cabinet Secretary responded as
follows.

That:-
i) On whether there,ii any prefened method or process of signing

commercial contracts; the Cabinet 'Secretary' informed the
Committee that the contract was pursued on a govbrnment to
government arrangement, it ii necessary for the cont'ractor to
undertake the project be a Chinese firm. As regard to the process of
procurement the ministry of. Transport.undertook the process on the
engagement of the contractor and they settled on CRBC.
Regaiding how long will it take the goveniment to get another
donor to fund the project should the Government suspend the
contract; the Committee heard that the it will take much time before
getting another donor since measures need to be put in place to
mltigate the negative publicity on.the project first before embarking
on the process of sourcing for other donors. He further informed the
Commiltee that other countries from Africa are competing for the
loans and in the event the Covernment suspends the contract, other

ii)
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iii) On Social benefits the Cabinet secretary stated the following benehts:

a) Direct jobs: At least 60 new jobs per Kilometre of track during
construction period

b) Local industries: Large qualities of local inputs such as steel, cement,
eledricity generation and electricity tranrmission pylons and cables,
roofing materials, glass, etc. required from local industries with
potential to cr'eate at leart 'l0.OO0 jobsi

' c) Service and hospitality industry: estimated 3,000 jobs to provide food,
accommodation and leisure;

d) Skills dbvelopment: estimated 15,000 people to acquire skills suitable
for self-employment after construcl'ion period (niasons, tarpenters,
mechanics, electricians, etc.)

technicians will be trained during construction and will be available f-or.

.. local and iegional railway development after construction of the
Mombasa-Nairobi railway

fl Accidents reduction: the railway will reduce the number of heawI truck on the roads and so reducing accidents making the roads safer
for human traffic.



countries \^/i'take uplhe loan. China has committed USD 2o biirionfor Africa and the SCRwill trf."rUout iO"i of the USD 2O billionwhich is about USD 3.8 billion.iii) on whether'china.conducted.due dirigence on the Government ofKenya with a vier,"
se c r eta ry, 

" 
r*,. J', I? ffi ;t i r!.ilJyJ :",'.j ff : 

"::' 
_,',l:,;* l:explained to China and the fxim Bankin fuii.utur. that 56R is a keypriority project for ,th9 country ,"J -a[., 

the Covernment iscommitted to ensuie the irnplementation oi the rurnu. 
-'!,,",,r',(.,)

On whether Kenya ports Autf,oriry:ffpOj 
".0 lrs workers will be. affected lnvolved in the repayment of. th" toun, the Committeeheard that KpA and Kenya Railways Coi.poration signed theTake orPay Agreement which its main objective is io guarantee a minimumcargo that wi, be transpcrrted using the rair with a view to ensure.that there is enough reJource, to repay tne Ioan. ue .;;;,ilJ ;.;it will q31 Ue ttre probiem of KpA and its employees. It will be theresponsibirity of the covernmeni to iepay the roan. To this end theuovernment will utilise money from the Railway Levy Fund torepay the loan. .

on whether Kenya ports Authority (i<.pA) and its workers wiil beaffected lnvolved in the repaym.nt:ot it," foun, tn" lo;;;;heard that KpA and Kenya Railway, Corporution signed the Take orPay Agreement which its main ou;uctire'is to 
:rruru"n*"" . ,.n,.,",'rn-,cargo that wiil be transported using the rail with a view to ensure

:hat.:hefe 
is enough resources to repay the loan. He confirmed that

.it will not be the problem of KpA and its empioyees. ,, *,,, *'in.responiibility of the Government to ,.upu, *u',oun. To this end theCovernment will utilise money trorni tiu Ruiiwuy Levy Fund to. repay the loan.
As reiard to the issue of r,vheths Kenya will get value for the moneyspent in the pro.iect; the Commi*ee 

'n.rra 
tt ui ti,"re wiil be value formoney since the covernment has undertak.n . .on.,p.r.t;. ;;ir,;;;;;other countries that have undertaken similar project and the cosl isreasonable.

On whether the National Treasury has paid any money towards SG& theCabinet Secretary confirmed to the Committ.. tf-,ut no money has beenpaid since the government hal not signed the nn.n.Lf ugr""r.nr. 
.-. "-',,

,?::l:::::,T *.lti covernmentiu,,;.;.;; other Epc projects inrne country; the cabinet secretary confirmed to tne com-nl;;;;
jllt., ,,r,,uI. projects have been underraken, 

"rp..iuity in rhe energy

v)

vii)

viii)
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iv)

vi)



Ccnseq'reilces Ker,.ya ls iikeiy tc sufier tn tir€ even.i, the Exim Eai-rl< of
China decline to finance the proiect; the Commitiee heard that if the
finance agreement is not signed, the coniract wiil collapse and the
Government will have to look for other means of constructing the
railway.
on the actual cost of the SGR proiect and the safeguards on fluctuations of
exchange curency, the Cabinet Secretary confirmed to the Commiltee that
the total cost of the project will be Kh 327 billion. However, there are
other additional costs which are yet to be conflrmed including compulsory
Iand acquisit'ion of 2,253 hectares for the railway corridor which is

expected to cost Kshs B billion; expansion program for the Embakasi
lnland Container Depot (lCD) enimated to cost 10.6 billion, meant for
faciliiy developmeni and supply and installation of container handling
equipment; an adcjitiohal Khs 1 billion -required for land acquisition for
the expansion of the ICD and Kshs 3 billion to engage project supervision
consultant.

On the currenry fluctuation, the Committee was informed. that the cost of
the project was denominated in foreign .uirunry but during the.
repayrnent of the loan, the 6overnment will repay using the existing
exchange rate. ln addition, he informed the Committee the repayment oi
the Ioan has been structured in dollars,
On the debt burden to the country in case county govemments bonows
money; the Committee was informed that the National Treasury will be
on the look out to ensure that. manigement of debt in the country is

sustainable. However, county governments can only borrow money on
guarantees from the national government.

3.0 COMMITTEEOB5ERVATI oNs. FINDINGS AND CONCLUSIONS

Arising from the various m'eetings with the officers, the Committee made the
folloling observations and conclusions:-

a) The main justification of the SGR project is that it would fast-track
movement of cargo in the region at a cheaper cort.

b) The Commjttee did. not find any illegalify or irregularity in,the
procuremeht of this project .in light of the.submissions and confirmations
made by the Attorney 6eneral and the Director Ceneral of the public
Procurement Oversight Authority (PPOA).

c) The committee concluded that Kenya Stands to gain'a lot both
economically and socially.form the Standard Gauge Rail.

d) Members noted that thq National Treasury has undertaken debt
. sustainabili\ analysis to ensure.that the SCR loan is sustainabie and is

within the debt policy parameters, the loan does not breach Kenya's debt
sustainability thresholds.

x)

xi)

xii)
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e) The committee noted that the toiar cost of the Standard 6auge Rair has not beenflu*uating ar reported by rhe media. Th;;;i';p;.osr.of the project is Ksh.32Thiltion; the s6me figure the yiiin", .if_^ip".i."a lnfrarrrucrure providedto Parliament. The major financial imptications Jitie pro;"a relate to the. EpCcontracr for USD 3.8 billion. This is made ,p of tt'r. contract f.i J"ifworks, of USD 2.657 billion ana tf,e .itr.o for the ,Faciiities,locomotives and iolling stock of USO f.f+iUiffior, C"*friri,-r:,i.ilacquisition of 2,253 he;ia.r.e..for tt 
" 

,"ii_uy'iorr-iaor which is estimated tocost about lths g.O4 billion, Embakuri fiO- expansion programmeestimated to cost l(hs l0.6.billion for facility devetopment and containerhandling equipment an.additionar r<n, i.o uirri"n for rand acquisition andlastly Khi. 3 biliion for project supervision.
0 The committee noted that. u, iu, u, the Director .enerar of pubric

Procu.rementoversight is concerned, Kenvans wirr not stand to suffer
::^y_ 

t.ir}:,:,r. cosrs should the conrracr be terminared. The law sratesr.rdr... wnen a procuring entity decides to ierminate a contract, til
. yrocuring entity shal/ not be liable to any perron,,.g) In regards to repaying the loan th. .;;i;;.-noi.a that Kenya willpay for the'cost of constructing the rairwaf rine from Mombasa to

, , Yu,ulu and Uganda wiil pay foi tn.ir. parr.n) rne Committee observed that due process was foilowed in theprocurement of the Standard 6auge Railway proleci.

i) The committee observed that Kenya Rairways corporation needs to fast
track the contracting of an indepeMent supervision consultant to review
the designs and work seclion by section before payments are done to(cRBC) when the project 

'ta 
rts. The independent consurtant will ensure a. high.level of indepencience in analysis of ihe wor,k done.

i) Th'e Atto.ney cenerar confirmed to the iommittee that his officewas and is involved in,the.procurement procesr.;f ih;';;'R;;;from the inception and he affirmed,n.i,nSrlio office will have thefinal signature on the. financiar ugr."*.nf'urhich wilr sear thecontract between the C6vernme", 
"? 

fi""vl .na ,n. Cor"rn#n, oit'e Peoples Republic of China as regard io',nir'.on,ru.t,

k) The Covernment oi K.nyu.has_not signed any financial agreementand that the loan by Exim Bank iI una.rgoing internal credit.' approvar after which the roan documents *Jiiu. submifted to theKenyan Treasury for perusal and onward ti:ansmissidn to theAttorney General.
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- 4.0 CO ivafs/tt I i tL GENER}" RECOI\4MENDATIONS

The Committee recommend, that:-

l. The crcvemment rhould proceed with the proces of imprementing the
Mombasa -.Nairobi Standard Gauge Railway project due to imm-ense
benefits that will accrue to the people of Kenya during the.onstru.tioi
period and upon completi6n oi tni project.

_ 

2. lh. 6ovemment of Kenya should fast kack the signlng of the Financjal' 
. Frfrylt beh,veen the Goremment of the Republic 

"f 
X*y" ana the iiiM

Bank of the Peoples' Republic of China to enabie the project.lo .o**.*-e.

3. The procuretnent process of the independent consultant.should be
speeded up to .facilitate early design roria,rr .and the proper
configuration of the v'arlous componenti of the projeit.

4, The Government should fast track lhe lmplementation oi phase ll of
the Standard 6auge Railway Project (Nairobi-Malaba) section.

End
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NATiONAL A9SLMBLY

Hon. Hezron Awiti, MP

NATIONAL ASSEMBI.Y

Mr. Samuel Kalama First Clerk Asristant

Mr. Romeo Castro Parliamentary lntern

] AfiENDANCE I/i INISTRY OF SPORT AJ!D INFRASTRU CTURE

Eng. M.5.M. Kamau Cabinet Secretary

Mr. Nduva Muli Principal Secretary (fransport)

Ag Managing Director, Kenya Railways

Special Technical Advisor to the Cabinet Secretary

Mr. Afred Matheka

Eng. 6ilbert Arasa

PRELIMINARIES

re chair called the meeting to order at 10.30am and opened it with a word of prayer.

tN/DC-L,N a/201/201J CONSIDERATION OF THE FOLOWT N6
STATEMENTS:.

tat:-

l. The Government has identified Transpor"r as the critical enabler forthe.delivery of Vision
2030. As such, the Ministry is focusing on developing and improving the Transport
sector as a key driver of economic development.

2' The Railway sector has been underperforming over the years and is in urgent need of
overhaul to ensu.re it plays its rightful role in economic d.evelopment of the Country and
the region as a whole.

a. The Hon. Hezron Awiti, Mp, regarding tendering and construction of the
Mombasa-Malaba Standard 6auge Railway;

te Committee invited the Cabinet Secretary for Transporl and lnfrastructure to shed llght on
e above Statement. The Committee heard the following submissions from the C-abinet
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. The exlsting Railvuay system, built over 1O0 years a8o, has serious limitations in terms of
' technology and capacity. The existing railway system handled 0.9 tonnes in 2012/1?

compared to Mombasa Port throughput of 2 million tonnes in 2012 at a growth rate of
8olo per annum.

. Despite Concession of existing rail facilities and services to the Rift Valley Railway (RVR)
Ltd, the sub-sector continues to underperform, due to the poor condition of
infrastructure, facilities, locomotives and rolling stock as a result of lack of invertment.

. The Ministry will require at leart U55l billion to upgrade railway operations to 1980
levels, when the subsector hauled 4.2 million tonnes in that year. This would take at
Ieast six years to implement,

. Due to a realization of the foregoing, the Eart African Community has developed a
Railway Master PIan based on Standard 6auge railway technology. Kenya will '
implement the sections within its borders.

. Thus on 28m October, 2008, H.E. the former President,Mwai Kibaki and H.E. Yoweri
Museveni of Uganda issued a communiqud at State House Nairobi, that a new high
capacity Standard Cauge railway be built linking the porl of Mombasa to Kampala with
a branch iine to Kisumu and Pakwach.

. Subsequently, the Cabinet on 3'd August,2012 approved the development of a new
standard gauge railway linking Mombasa to Malaba with a branch line to Kisumu. The
Cabinet directed that the railway be built through a Covernment-to-6overnment
arrangement supported by Government Budget and a Railway Development Fund.

. The Cabinet also directed that the Government signs a bilateral agreement with the
6overnment of the Republic of Uganda for joint development of the railway and
subsequent seamlers operation,

l0.The Agreement was later broadened to a trilateral agreement to include the Republic of
Rwanda, extending the line to Kigali. Each country will develop its seclion of the railway
line. The Mombasa to Kigali railway is expected to be in operation by December, 2018.

11. The trilateral agreement provides for unified technical standards for the railway
development and subsequent seamless operations,

12.On l2th August,2009, the Government of Kenya signed a MoU with China Road and
Bridge Corporation (CRBC) - a state owned corporation- for the Feasibility Study and
Preliminary Design of Phase I (Mombasa to Nairobi section). The MoU alfowed for
CRBC to undertake the study at no cost to the Government of Kenya.

13.The resultant Report was submitted to the Government in January, 2012, and following
discussions between Kenya Railways and CRBC, Kenya Railways.Corporation approved
the Feasibility Study and Preliminary Design Report on 26th June, 2012.

l4.The work scope approved in the Feasibility study includes:
a. Construction of 609 Kms of single track railway
b. Construction of stations, workshops and freight exchange depots
c. 5upply and installation of facilities (i.e. signaling, communication for trains

control, electricity supply, water etc)
d. 5upply and commissioning of 55 locomotives
e. Supply and commissioning of 1,620 freight wagons
f. Supply and commissioning of 40 passenger coaches
g. Trainlng and Capacity building
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i5'on 8th June, 2012, The Covernment of the People's Republic of china through its
embassy in Nairobi wrote- to express support for CRBC's involvement in the railway
project.

'l6.5ubsequently, CRBC and Kenya Railways went into nEgotiations on Commercial
Turnkey contracts for civil works and for the supply and installation of facilities,
Iocomotives and rolling stock.

17.The contracts were subsequently approved by the Ministry of rransport and the
Attorney General's office and signed by Kenya Railways and cRBC on Ilth July, 2012 for
the Civil Works and 4th October, 2A12for the Facllities, locomotives and rolling stock.

18.The Covernment of Kenya is currently in discussions with the EXIM Bank of China
(within a 6overnment-to-Government framework directed by the cabinet) for a
concessional and commercial loaq to support the project.

19'CRBC is being considered for the position of EPCContractor in line with Section 6.1
subsection (1) of the Public Procurement and Disposal Act,20O5, which states:

"where any provision of this Act conflicts with any obligations of the Repubtic of
Kenya arising from a treaty or other agreement to which Kenya is a party, this Act
shall prevail except in instances of negotiated grants or loans."

20. Recognizing that the loan from EXIM Bank may be not be enough to complete
IOO% of the Construction works, the Government has put in place measures to ensure
adequate funds will be available to meet these obligations.

21. The C,overnment has subsequently budgeted khs 22 billion for Railway Development in
the 2013/14 budget and established a 1.5o/o levy on the cost of all imports and is
expected to raise at least Kshs l5 billion in 2013/14.

22. Following the signing of the commercial contracts, the Government sent a
delegation to China from 27th october to November 5th, 2012, to undertake due
diligence and ascertain the Technical, Financial and Legal capacity of CRBC to undertake
the implementation of the Project.

23. The.due diligence report confirmed that CRBC had the capacity to undertake the
mega rail project, having undertaken similar projects in China.

24. CS?. Ziyang Locomotives Manufacturing company, based in chengdu will be
working with CRBC to deliver locomotives for the project as per the list of equipment
suppliers submitted to Kenya Railways by CRBC.

25. To ensure CRBC adhereJ to agreed specifications of the railway design; Kenya
Railways is in the process of engaging.an independent consultant to undertJke design
review of all the designs and carryout supervision of the construction, supply and
installation of facilities and supply and commissioning of all locomotives and rolling
stock. This will ensure that Kenya Railways gets value for money in the delivery of the
product.

Xembers expressed several concerns regarding the construction of the
ailway, to which the Cabinet Secretary responded as foUows.

Standard 6auge

hat:-
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On how the locai commuirities aiong the Railway Iine will benefit from the projeci; the
'Cabinet-Secretary informed the Committee that there is outright provision in the tender
for the participation of locals, especially local contractors, (in these case Kenyans from all
walks of life) in the project. A majority of the labour for the project (nearly 600lo) will
be provided by locals throughout the 33 stations to be built along the line.

. What v,rill become of the existing line and facilities;the Committee heard that the existing
line and facilities will remain intact. Kenya Railways is currently revamping some of the
facilities to cater for staff and the public when the new railway line is complete and
operational. For instance, Changamwe Yard will become the main Marshalling Yard for
the Standard 6auge Railway. Additionally, Kenya Railways will Ieverage some of its real
estate to bolster its financial position.

. On supporting infrastructure for the nsv\, system; the Ministry has undertaken
preliminary railway line designs for the Coast region, Nairobi and Kisumu with a view to
building railway lines in the regions and integrating them ihto the national system.

. Capacity for staff for the ns/, line; the Committee heard that monies will be put into the
Railway Training lnstitute (RTl) for the training of local capacity for the new railway
line.

. Fencing off the railway line for security and safety of wildlife; the Commiltee heard that
the railway line will be raised as high as a 24 storey building in some places for safety of
wildlife and the line itself.

. Whether a consultant from the Ministry or private sector was involved during the
evaluation of technical spicifications; the Committee was informed that the Government
had to recall retired, experienced engineers in the subsector to assist with the evaluation
of technical specifications for the Standard 6auge Railway. Furthermore, the
Government sent a delegation to China from.27th October to November 5tr,,20'l2, to
undertake due diligence and ascertain the Technical, Financial and Legal capacity of
CRBC to undertake the implementation of the Project.

b. The Hon. Benson Mutura, MP, regarding the accident that occurred at Mutindwa
Market in Umoja, involving a "Matatu" and a Train:

The statement was deferred and it was agreed that the same to be handled in a

workhop between the ministry of Transport and lnfrastructure and the Committee from
5th to 8th December 2013 in Mombasa.

c. The Hon. Edick Omondi Anyanga; MP, regarding the design, tendering and
construction of Road Cl3.

The statement was deferred it was agreed that the same to be handled in a workshop
between the ministry of Transport and lnfraEtructure and the Committee from 5th to 8th

December 2013 in Mombasa.
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4IN/D3-L,4.{A/202/2 o13 ANY OTI-IER BUSINE's

he following issues were discussed and resolved.as follows:
/ On the Roads Bill, 2013 and Ctassification of Roads, it was agreed that a workshop be held,

between the Ministry of Transport and lnfrastructure and the Committee, with a view to
considering the Roads Bill, 2013, as well as finalizing on the Classification of Roads. The
Workhop was proposed for 5th to 7,h December, 2O'13.

-LINO/203/2413 ADJOU RNMENT

nd the time being 12.35PM, the Chairperson adjourned the Meeting to a sitting to be communicated
> Members.

Date:

on. MainaKamanda, M.P., Chairperson
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{ ATTENDAN TIONAL AS'

,\4r. Samuel Kalama First Clerk Assistant

ilN/DC-t/l.Ja/aovzaw PRELIMINARIES

re Chair called the meeting to order at IO.-55AM and opened it with a word of prayer. He thanked
rd welcomed all members present after the long festive season.

ii o ot4 coNstD ERATION OF TH E STATEMENT UEST BY
HON. H EZRON AWITI: ON TENDEi{NG AND
CONSTRUCTION OF fiANDARD GAUGE RAILWAY

re Chair informed the meet
at an impression has been
;ues which are not clear in

ing that the issue of standard Gauge Railway is becoming out of hand arrd
created that the Committee is supporting the project and yet there are
as far as the project is concerned. The iommittee resolved to continue

terrogating the matter and conclude its report on the statement as soon as practical. Further the
)mmiltee agreed to clear all issues raised by the public in the media with a view to ensure that all
>ubts by the members of the public are cleared to ensure smooth implementation of the project. The
rmmittee noted that there is need to get details of the following:-
'/ RePort on the feasibility study carried out by the China Biidge and Roads Corporation (CRBC)

on the project
Scope of work contracted to the China Bridge and Roads Corporation
Legal issues raised by the Aftorney General in as far as the project is concerned
Details of the contract sum
Comparisons/ benchmarking on other similar projects undertaken in other countries.

tei'a lengthy deliberation the committee agreed on the following as the way forward.
rat the: -

Principal Secretary for the State department of Transport and the Mana ging Director. of Kenya
Railways Corporation appear
10.OOam.

before the Committee on Thursday, 16rh January .2014 at

"/ Chief of Staff in the office of the Deputy President be invited to the meeting of the Committee
on Thursday, 16th January 2014 at 2.OOpm./ Aftorney General appears tjefore the Committee on Friday, 17th Januaiy 2014 at l0.00am./ Director General of the Public Procurement and Oversight Authority (PPOA) appears before the
Committee on Tuesday, 21n January, 2014 at lO.OOam./ Cabinet Secretary and the Principal Secretary for National Treasury appear before the
Committee on Tuesday, 2ln January, 2014 at 2.OOpm.
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o 3/241c, A.NY OTH BUSINESS

bers raised the following issues:-

That the ruling by the Speaker on mandates of the Audit Commiltees and Departmental
Committees issued on 5'h December 20123 in the House wa! wrong and that it has serious
implications on the operations of departmental Committees. Membert felt that the ruling of the
Speaker had taken over all the functions of the departmental Committees contrary to the
provisions of Standing Order No. 216. The Committee resolved to challenge the ruling of the
Speaker.

The meeting resolved to constitute a subcommittee to deal with the issue of the Standard pauge

Railway to be constituted as follows:-

L Hon. Mahamud Maalim. MP

2. Hon. Gideon Konchella, MP

3. Hon. Simon Ogaii, MP
4. Hon. Eng. John Kiragu, MP

5. Hon. Christopher Omulele, MP
It was agreed that the rubcommittee to start meeting on Monday, 13s January 2014 to look
into the issues of the tendering and construction of the Standard Gauge Railway and if possible

to come up with questions to be raised with the witnesses scheduled to appear before the
Committee for interrogation on the matter.

ADJOURNMENT

the time being l2.i5PM, the Chairperson adjourned the Meeting to a sitting to Thursday. l5th

ary 20'14.

0

l-zlut -Date:

Hon. Maina Kamanda, M.P., Chairperson
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'I ATTENDANCE }'JATIONAL As'EMBLY

Mr. Samuel Kalama First Clerk Assistant

4 r N/DC - Ln! O/2 0 1 4/OO5 PRELIMINARIES

he Chair called the meeting to order at 10. 33AM and opened it with a word of prayer.

4rN/DC-L/NO/2AV/OO6 coNStD RATION OF THE STATEN4ENT UEST BY
HON. HEZRON AWIT] ON THE TEN ERIN6 AND
CONSTRUCTION OF THE MOMBA5A. MAI.ABA
STANDARD UGE RAI

he Chair briefed the Commiftee on the deliberations of the meeting that was convened by the Hon.
>eaker on Tuesday 'l4th January,2014 regarding the conflicting mandate of Audit Commiltees and
repartmental Committee.

he Committee heard that the Hon. Speaker had limited the witnesses that the Committee may
rmmon and interrogate the matter with regard to the tendering and construction of the Standard

'auge Railway.

fter a lengthy discussion, members of the Committee expressed concerns with the manner in which
re lpeaker is handling the matter. They felt that the committee is gagged are gagging from
ischarging its mandate as provided for under the Constitution Article 125 and also under Standing
)rder number 216.Consequently, the Committee resblved that a letter be wriiten and signed by all
tembers Present in the meeting to the Hon. Speaker to communicate the following resolutions:-

hat:-

The Committee shall proceed with the investigation on the tendering and construction of the
Standard 6auge Railway under Article i25 of the Constitution of Kenya (2010) anC Standing
Order 216.

2.' The Hon. Speaker authorizes the Clerk of the National Assembly to sign all letters inviting the
following witnesses forthwith:-

"/ The Principal Secretary and the Managing Director for Kenya Railways to appear before
the Committee on Wednesday. 22M January 2014 at l0.O0am.

r'. The Attorney General to appear before.the Committee on Wednesday, 22nd January
2014 at 2.O0pm.

/ Ms. Maryanne Keitany, Chief of Staff,.Office of the Deputy president to appear on
Thursday, 23d January 2014 at 1O.Ooam.
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/ The Director General of the Public Procurement Oversight Authority, Mr. Maurice Juma
to appear on Thursday, 23d January 2014 al2.00pm.

/ The Cabinet Secretary Jor National Treasury, Mr. Henry Rotich appears before the
Committee on Friday, 24s January 20I4 at 10.00am.

/ The Hon. Afred Keter, MP appears before the Committee on Friday, 24th January, 2014.

ADJOURNMENT

the time being 12.35PM, the Chairpeison adjourned the Meeting to Wednesday, 22nd January
at 10.0oam.

Date: 4

Hon. lvlaina Kamanda, M,P,, Chairperson
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MINUTES OF THE THIRD SITTING- OF THE O&T. PUBLIC \Y/ORI<S AND
HOUSIN6 COMMITTEE HELD O}.J WEDNESD 22ND .JANUARY. 20r4 iN
COMMfITEE ROOI'4. 5rH FLOOR. CONTINENTAL H SE, PARLIAMEN T BUILDIN6S.
AT.I 3OAM

PRESENT:

The following Members of the Committee were present: -

'1. Hon. Maina Kamanda, M.P. - Chairperson .
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Ministry of Transport and lnfrasi-ructure

Ag Managing Director, Kenya Railways

Kenya Railways

Kenya Railways

MIN/DC-t/NO ./oo8/2014 PREL IN,4INARIES

The chair called the meeiing to order at l0.3oam and opened it with a word.of prayer.

MIN/DC.L/Na./oo9/2014 CONSIDERATION OF THE
FOLOMNG STATEMENTS;-

e Principal secretary Ministry of Transport and lnfrartructure, regarding
tendering and construction of the Mombasa-Malaba Standard 6auge
Railway;

i) The existing Railway system, built over 100 years ago, has serious
limitations in terms of technology and capacity. The existing railway



ryrtem handled 0.9 tonnes in 2012/13 compared to Mombasa Port
throughput of 2 million tonnes in 2012 at a growth rate of 8o/o per
an num,

ii) The railway capacity cannot be increased beyond five million tonnes per
annual due to the following design limitations:

iii) Steep gradients (2.5%) and tight curvature (175 meters radius), limiting
delivery speed to less than 20km/hr

iv) Weak structure limiting axle load of 15 tones, which in turn limits the
hauling capacity.

y) The Government has identified Transporl as the critical enabler for the
delivery of Vision 2030. As such, the Ministry is focusing on developing
and improving the Transport sector as a . key driver of economic
development.

vi) The East African Community has developed a railway master plan based

on the standard gauge railway technology. Kenya will implement the
sections within its borders.

vii) On the feasibility study was discussed by Kenya Railways Corporation
(KRC) and China Rodds and bridge Corporation (CRBC)and approved in
June 2012.The Principal Secretary stated that it addressed the technical,
financial and economic feasibility of the project.

viii) On Technical feasibility the Principal Secretary stated that the railway will
be dominantly freight carrier and has therefore been designed as a class i
railway with the following parameters:

. Low gradient

" Shallow horizontal curvature = 1,20O meters radius
. " Shallow vertical curvature = 10,000 meters radius

. " Axle load = 25 tones

" Annual capacity Sreater than 22 million tone
ix) On Financial analysis the Principal Seoetary stated that the project financial

rate of return scheme is higher than the financial bench mark rate of return
of 5o/o. The payback period of invertment of the three schemes is

' respectively 14.75 years. The scheme has capacity to recover the total
invertment in the calculated years. The repayrnent period of the loan
(including conrtruction period) is 17.46 years. This is considered a good
financial status with excellent pay-off ability.

x) On Economic feasibility the Principal Secretary infor:med the committee that
the project economic internal rate of return (EIRR) on the total investment
is 14.66 o/o, which is higher than the social rate gf discount of l2olo, the
result of sensitivity analysis shows this planning has relatively stronger anti



risk capability, which can be the recommended for planning purposes based
on the result of the analysis from the economic perspective.

xi) Environmental and Social considerations; the engineering will ensure
environmental protection giving emphasis to the eco environment along
the line. The project implementation will promote the economic
development and improve people's well-being along the line. The engineers
will ensure protection of wildlife, grade separation of all roads(no level
crossing), fencing out the railway line due to the high speed and weight of
trains ( 6ach freight train will haul 4,000 tones) and where people will be
affected by the corridor, compensation measures will be applied in line with
the existing Kenya laws.

xii) on the details of the project .components the committee was informed that
the project involved the commissioning of a new single track high capacity,
high speed standard gauge railway from the Port of Mombasa to Nairobi -
a distance of 485 kilometers, the total trac,k length being 609.3 kilometers.
The project is divided i.n to Mo components namely:

/ Civil work
The Principal Secretary informed the committee that civil works will
comprise of building:

a. Earthworks, bridges, culverts, viaducts and protection works
b. The tracks
c. 33 crossing stations
d. Two (2) large passenger stations - one in Mombasa another in

Nairobi
e. Five other passenger stations at Mariakani, Voi, Mtito Andei, 5uitan n

Hamud and Athi River;
f. Maintenance Workshops for locomotives, rolling stock, the track.

facilities (machinery, water supply system, electricity supply rystem,
and signaling, communications and information systems);

g. Marshailing yards
h. Freight excharlge yards qnd shades
i. Training in various aspects of civil works maintenance.
j. Supply and inrtallation of facilities, Locomotives and rolling stock

The committee was informed that this segment will comprise of supply and
installation /commissioning of:

a. Signaling equipment at all the major stations and the 33 crossing stations
b. Communication system (for controlling trains) hardware and software



c. lnformation system ( data and voice) hardware and software
d. Water supply and drainage. at each of the major stations aM crossing

stations (there will be a bore hole and pumping rystem at each station)
e. Machinery and equipment supply at ebch maintenance depot and station
f. Air conditioning and ventilation required
g. Electricity supply at each of the major stations and crossing stations ( there

will be built a dedicated high voltage line between Mombasa and Nairobi
and connected to each major station and each crossing station)

h, Locomotives. To ensure the railway begins to earn revenue once

. completed, the study included the supply and commissioning of 56
locomotives broken down as follows:

i. 43 freight locomotives 5,0O0HP
j. 5 passenger trains locomotives 3, 300 HP
k. I shunting locomotives (2,000HP)
l. Rolling stock. To ensure the railway begins to earn revenue once

completed, the rtudy included the supply and commissioning of a total of
1,660 freight wagons and passenger s coaches broken down as follows: .

m. Passenger Coaches = 40
n. FreightWagons = 1,620
o, One simulator for training drivers
p. One under-floor wheel lathe
q. One track recording machine
r. Two (2) in motion weigh -bridges
s. Two (2) rescue trains complete with I20 tones rail mounted cranes

. The Principal Secretary informed the committee that following the
approval of the feasibility study and preliminary designs presented by(
CRBC) on 26th June 2012, KRC and (CRBC) entered into two
commercial contracts.

L For civil work worrh U5$ 2.558 billion (Ksh 220.9
billion)

. For supply and installation of facilities. locomotives
and rolling stock worth U5$ I.146 billion ( Krh 106.i

" On the details of }[?ilrr", surrounding the tendering process of the
project the Principal Secretary stated that the Ministry of transport and
(CRBC) signed an MOU to undertake feasibility study and preliminary
designs on Phase 1 of the Standard Gauge .Railway that were to be
approved by Kenya Railways Corporation and the Ministry of Transport
upon completion.

o The salient features of the MOU were :



not be used by any other party except KRC/Ministry of
Transport and China Road and Bridge Corporation.

Designs, China Road and Bridge would endeavour to identify
suitable financiers

for the construction stage.

Financing of the project identified so far is U55 3.233 billion from the
Government of Peoples' Republic of China. This will compromise of a
concessional loan of u5$ 1.6 billion from EXIM Bank of china and a preferential
commercial loan of U5$1.533 billion from China Development Bank. To confirm
the Government to Covernment financing agreement an MOU was signed on lgth
August 2Ol3 in Beijing, China.

The Principal Secretary informed the committee of the process
identification and funding of projects by Peoples Republic of China
follows:

of
a5

F Competent contractors signs.an MOU with a client country
to undertake Feasibility Study to determine the economic,
financial and environmental viability of the project

) The Feasibility Study is scrutinized by the client until
expectations of the client are met and the study is adopted by
the client;

) The client anci the contractor come up with Bills of Quantities
from the commercial contract which again is negotiated
between the client and the contractor;

) Treasury then makes a formal request to China based on costs
in the colnmercial contractsl

) Negotiations are. undertaken between the financier (e.g.
EXIM Bank) and the client and the funding agreement is
signed after which the commercial contract becomes effective.

The committee heard that in evaluating the technical capacity for the contractor
to undertake the work, the following was considered:



confirming the technical capacity for the China Roads and
Bridge Corporation to undertake the project

due diligence confirmed that the contractor had the technical,
financial and human resource capacity to undertake the
project

conrlruction experience in Kenya where it has undertaken
projects such as construction of Berth No. 19 at the Port.of
Mombasa, Southern By-pass, Northern Bypass and Mutito
Andei - Bachuma gate road reconstruction among others.

Throughout the Study, KRC experts worked with the China Road and Bridge

Corporation to ensure that the designs meet the technical standards (AREMA

standards) required and the Bill of Quantities and costs were within the acceptable

parameters.

Members expressed several concems regarding the construction of the Standard

6auge Railway, to which the Principal Secretary responded as follows.

That:-

/ The Principal Secretary informed the committee that due diligence was
undertaken on CRBC by Government of Kenya delegation to China to
establish CRBC and its appointed partners have the technical, financial and
managerial/human resource capacity to deliver the Railway Project.

r. On what action will be taken in the arent China Road and
Bridge Corporation (CRBC) does not deliver; The Principal

Secretary informed the Committee that the China Road and Bridge

Corporation (CRBC) placed performance bonds, in the event that they fail

to deliver the government can call upon. the bonds and get another

company to complete the project.

z. On whether the govemment of Kenya will be required to pay

the independent consultant and if the independent consultant
. ihould be involved with the project from the designing stage;

The committee was informed that it was important for the government to



contract and pay an independent supervision consultant to review work
section by section before payments are done to (CRBC).The independent
consultant will ensure a high level of independence in analysis of the work
done. The Principal Secretary rtated that Kenya Railways corporation was
involved in designing and that the lndependent consultant will be
involved in:

a. Design review
b. Construction supervision
c. Quality control
d. Commissioning of the project

3" \WFrether NEMA, the office of the Attomey general and County
Sovemrnents have been involved in the project; NEMA approval
was provided and a certificate issued to that effect, the committee was
informed that public hearings were held in all the counties that the
Railway line will pass through and members of the public gave their
comments, The involvement of the Attorney General in the projEct was
confirmed; the Principal Secretary stated that commercial cohtracts were
submitted to the Attorney General before cabinet approval.

a. On how the Kenyan business class stands to benefit'from the
Project; the committee was informed that the independent consultant will
ensure that the Kenyan business community stands to benefit and that 40olo
of the construction material must be acquired locally and competitively.

5. On why there is a rush to begin the project: rhe comminee heard
the project was hot rirshed, it started in 2O09 and it took three years for
the project to be approved by Kenya Railways and then handed over to
the then Ministry of Transport.

e. On the directorship of China Road and Bridge Corporation
- (CRBC) and why it was identified as th€ company to undertake

the project and on how long would it take the govemment to' get another d6nor, in the event the. pro)ect was halted; The
Principal Secretary rtated that China Road and Bridge Corporation (CRBC)
is a rtate owned corporation and that the cost of the project is US$3.804
billion (Ksh.327 billion) and there are signed contracts to this effect. The
committee was informed that it is possible to begin the whole process again



but it will take another three years to design and identify other source of
funding.

z. On provisions for a Second track The principal Secretary stated that

there are provisions for a second track and the railway will be constructed

to electric standards, he further ttated that the railway will reduce trantPort

costs hence economic gains for Kenya. The Principal Secretary also went

ahead to ensure members that the railway will be constructed in American

standards.

MrN/pc-L/ryo./0r0/2o14 ADJ9URNMENT

And the time being l2.5OPM, the Chairperson adjourned the Meeting to Wednesday,

22d January 2D14 at 2.O0pm.

,/
Signed:

Hon. Maina Kamanda, M.P., Chairperson

Date:
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OFFIC E OF THE AfiORNF/ GENEARAL

l. Prof. Githu Muigai Afiorney General

2. Mr. Njee Muturi Solicitor General

3. Ms. Dorcas Achapa Office of Attorney General

4. Ms. Roselyn Amadi Office of Attorney General

5. Mr. Alex Mbuvi Office of Attorney General

6. Mr. Tom odede Office of Attorney 6eneral

itN/DC-r/No/o11/2A14 PRELIMINARIES

-re chair called the meeting to order at 'l4. 28pM and opened it with a word of prayer. The
-hairperson asked members to introduce themselves and later on the Attorney General introduced his
eam.

iIN/DC.LN a/a12/2AW CONSID ERATION THE fiA.TEMENT R.EOUEST BY
FION. HEZRON AwITI ON THE TEN DERIN6 AND
coNSTRUCTION OF THE MOMBASA. MALABA
STANDARD GAUGE RAILV./AY

Te Committee Invited the Attorney General of the Republic of Kenya to shed light on the
>ove Statement. The Committee heard the following submissions from the Attorney General.

1at: -

On llh April 2Ol2 the Office of the Attorney-General (OAG) received a letter from the
Corporation Secretary, Kenya Railways Corporation requesting the office of the Attorney
6eneral to consider a Draft Bilateral Agreement (MoU) on the developmerit and operation of
the Standard 6auge Railway line between Mombasa and Kampala between the 1overnment of
Kenya and.The Govemment of uganda and advise our approval and clearance of the same.

Subsequently on I7s April, 2012 vide a letter by the then solicitor General, the oAG gave
extensive comm€ntt and propoled certain amendments to the text to provide for a legally
sound document.

F
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On 2 8th June, 2012 OAG received a letter from the Ministry of Transport (MoT) forwarding a

draft Commercial contrad for developing the Mombasa - Malaba/(sumu Standard Gauge

Railway phase I (Mombasa-Nairobi Section). The letter informed OAG that an MoU had been

signed on I2m August, 20O9, between Kenya Rallways Corporation (KRC) and China Road and
Bridge Corporation (CRBC) had undertaken feasibility study and preliminary design of the
Mombasa - Nairobl section (Phase I of the Proiect) and same had been completed to the
satisfaction of the technical team. The letter called on the office of the Attorney General to
review the draft contrad before KRC proceeded to the next Phase'

On 4h July, 2012 the then Solicitor 6eneral, responded to the above letter and proposed crucial

amendments to the draft contract. lncluding:

Filling in of gaps such as;

a) Indicating of the date of the credit agreement beMeen GoK and EXIM Bank Chinal

b) Confirm with the National Treasury on any Tax Exemptions granted;

c) Ensure that there is compliance with the Public Procurement and Disposal Act
(PPDA);and

d) MoT to confirm if due diligence of the proposed firm had been conducted.

Further the Office of the Attorney Ceneral opined that all documents stipulated in the contract

should be annexed to the contract.

On 3S Augun, 2012 0A6 received a letter from the Permanent Secretdry MoT, forwarding a

draft commercial contract for the supply and installation of the facilities, locomotives and
rolling stock for Mombasa - Nairobi section.

Consequently on 46 September, 2012 OAG vide a letter by the then Solicitor General giving

comments to the draft commercial contract. The letter pointed out the following issues among

others:

a) The contract lacked information relating to the commercial value of the project (Contract

P rice) I

b) Called for information relating to the procurement method, i.e' if the project was

competitively tendered or single sourced and evidence of the same;

c) Called for a clarification on which standards would be used for the project, i.e. Kenya,
Chinese or lnternational Standards- We further requesled to be supplied with relevant
Kenya Bureau of Standards specifications:

dj Advised that the cohtrolling Law should be Kenyan Law and not English Law;

e) Advised that the framework for taxes and duties needed to be cleared with the relevant
line Ministry;

fl Pointed out that the cost delayed payments appeared to be punitive and recommended
that clearance be obtained from the then Ministry of Finance f[he National Treasury)l
and

g) Noted that the drafting style needed to be improved as the document had substantial
gaps that made 

_it 
diffilult to form a legal opinion ai to the soundness and propriety of
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h) the draft contract, we requested to be availed with a complete set of documents relating
to the project.

On 126 September ZAD, OAO received a lefter from the Permanent S€cretary MoT replying to
the letter from OAG dated 46 September, 2Ot2 and in his letter the PS hai enclosej a letter
from the then Managing Director KRC, of even dating and which letter addressed the issues that
had been raised vide the letter from the A06 dated 4th september, 2012 in particular, KRC
made the following clarifications:

' a) The Proiect Tendering: That this was an Engineering procurement and Construction
(EPC) contract being progressed on a Government to 6overnment arrangement with the
lntention to seeking funding for the p.roject from the 6ov.ernment of china. The Epc
contractor had been sourced on the basis of Section 72 of the PPDA, an approval of the
Tender Committee was to be obtained in line with the ppDA;

b) Evidence of compllance with requtsite procedures: Project approval process would
include approvals by:

1) Attorney-6enera I

2) KR Tender Committee

3) Ministry of Finance

Kenya Railways Corporation undertook to comply with all the requirements of the
Public Procurement and Disposal Act 2O05.

c) Standards used for the commodities: Chinese Standards would be used to Manufacture
and operate the facilities, Locomotives and rolling rtock. These are specialized equipment
for which KEBS has no standards;

d) Technical Standards: ihe project would be sought from the Chinese, which demand the
adoption of Chinese Standards for equipment and facilities supply. The Specific standards
to be applied for each item will be identified a detailed design stage and will be provided
accordingly; and

e) The cost of delayed Payment: the rate to be applied for this project is lower than the one
. which was applied for the Nairobi Eastern, Northern and Southern Bypass projects,

vuhich are also duty-free development projects. The lower rate was negotiated based on
the comparatively higher cost of the project.

Further the details. of the specifications for each item would be discussed and agreed upon by
KR and the Seller at the detailed design stage.

On 176 September 2012 OAG vide a letter by the then Solicitor General responded to the letters
of 12th September, 2012 and advised as follows:

a) KRC would obtain written Clearance from the Treasury before proceeding with the proiect
at handt

b) lt was prudent to obtain concurrence of the Public Procurement and Oversight Auihority in
its caPacity as the entity mandated to'provide advice and aJsistance to. procuring entitiest
and, ensuring that the Procurement procedures established undei the public procurement
and disposal Act are complied with; and

,I
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c) The contrac be revised to incorporate issues that OAC & DoJ had outlined.

Oh 25,h September, 2012 OAG received a ietter from the Permanent Secretary MoT forwarding
a draft Bilateral Agreement between the 6overnment of Kenya and the Covernment of Uganda
on the Standard Gauge Railway and requested for office of the Attorney General to provide a

legal opinion for the same,

On 28s September, 2012, OAG vide a letter by the Deputy Solicitor General responded to the
leti'er from MoT and informed MoT that the draft Bilateral Agreement was sound from a legal
point of view and could be signed.

On ln October, 2012 the then Managing Director KRC wrote to the OAG in reply to the letter
from the OAG dated 176 September, 2012 and recalled a meeting called by the Office of the
Hdad of Public Service and Secretary to the Cabinet on 28m September, 2012 and held at the
office of the president, and at which meeting it was noted that there was need to speed up the
signing of the Commercial Contract for the supply and installation of the facilities. Locomotives
and rolling stock in order to trigger negotiations between the 6overnment of Kenya and the
GoVernment of China for the financing of the Mombasa-Malaba/Kisumu Railway project.

Further the letter responded to OA6's letter of .176 
September, 2012 as follows:

a) Project Tendering (EPC Contractor Procurement Process): it is likely that the project will
be financed through negotiated grants and loans and therefore Section 6.,l of the Ptrblic
Procurement and Disposal Act is applicable and confirmation of the same will take place

. during negotiations of the Financing Agreement with the Government of China. AG's
Chambers can therefore give a legal opinion on the draft Commercial contract subject to
this confirmation, which will be in place when the AG's Chambers reviews the Financing
Agreement;

b) Approval of the project by the Treasury: it was agreed at the meeting of 28s September,
2012 where treasury was represented by the Financial Secretary that confirmation of
approval of the project wlll be given by the Treasury following conclusion of the
Financing Agreement. The AG's Chambers can therefore give an opinion on the draft
Commercial contract subject to conclusion of Financing Agreement; and

c) Standards: Section 12 has been amended to read: 'Refer to Chinese Standards for

.communication tystemt, signaling rystem5, and locomotives and rolling. stock for'railways. 
The qualitT ,n.nugu-"nt of above items shall conform to ihe "lniernational

Railway Standards" (lRlS) and/or ISO 9001.

On 3d October 20.l2. OAG vide a lelter by the Deputy Solicitor General issued a legal opinion
on the contract based on assurances given by the KRC and stated as follows:

a) The Commercial Contract is a component of the entire project and its conclusion is a

prerequisite to obtaining financing from the 6overnment of China for the project.

Therefore. this legal opinion on the said Contract shall b'e strictly applied to ths terms

and conditions of the Contract.

b) Clearance for the Financing Agreement and the proiect in general shall be subjected to

. . the consideration and approval of the Treasury

c) The procurement process shall be subjected to the Financing Agreement and therefore

Section 6 of the Public Procurement dnd Disposal Aa shall apply.
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On 7s March, 2OI3 the Director-Ceneral - Public Procurement Oversight Authority (ppOA)
wrote to the Managing Director - KRC, which letter was copied to OAG and in which letter the
DG had raise issue with the MD over the procurement related to this subject matter and sought
for clarifications and docunrentation from the.MD KRC over the same.

On 5s April, 2013 OAG received a letter from the DG - PPOA in which letter the DG raised
general questions of procurement not relating to the current process. ln particular the. DG
sought advice on the following areas:

a) whether section 5(1) of the PPDA can be read in isolation of section 6(3) of the Act:
b) \Xuhether section 5('l) of the PPDA can be relied upon in exclusivity, as described in

paragraph 9 above, particularly where no element/s of conflict have arisen between a
provision of the Act and the intended 6 - to - G agreement/contract;

c) \xThethei in instanced where Kenya is a party to an international agreement and negotiates
for a loan or Srant and Kenya still contributes in any form from her resources towards a
procurement activity in Kenya whether the ppDA applies to such an arrangement; and

d) \X/hether 6 - to - G arrangements are recognized by the procurement law as
'Procu.rements" for purposes of the Act and whether (or not) such arrangements be they
funded by (i) a negotiated grant/loan; or (ii) partly or wholly by the Kenyin Governmenq
are exempt from the application of the provision of the Act.

On 3Oh April 2013 0A6 vide a letter ty the hand of the Attorney General replied to the above
Ietter from the D6, PPOA and rtated a, follows:
a) Note is taken of the factual and historic accounting of how the procurement process for

the stated subject malter has evolved. This office has not however seen any document
either titled or speaking to the subject of a Government.to Government Agreement
between Kenya and China on the stated project. To ventilate the question whether its
provisions supPort the conttruction of a G to 6 arrangement, this office would need to
be furnished with full details of the relevant agreements;

b) Section 6(l) of the PPDA, CAP 412C Laws of Kenya is clear that were provisions of this
Act conflict with any obligations of the Government arising from a treity or agreement
to which it is.a party, the treaty's or agreement's provisions prevail to the extent.of the
inconsistenry' Seclion 6(3) provides am important statutory clarification that regardless
of the treaty or agreement in 6('l), in cases where the Covernment iontributes from her
own resources' and in any form, to any procurement process under such. agreement or
treaty, the Act applies;

c) General principles of statutory interpretation require that when we engage in interpreting
the law, we must read the statute as a harmonious whole, and the se[aiate parts (in thii' instance being sub-sections (1) and (3) of Seaion 6 should be interpreted within their
broader statutory context in a manner thdt furthers the statutory purpose. lt i, also the
general case that laws have meaning and statutory interpretaiion must rtrive to give
effect to that meaning...

d) can Section 6 (l) stand alone had section 6(3) never been inserted in Law?

The obvious antwer to either scenario is in the affirmative. However, that is no flat for a
deluai3n l!:t 1h." 

two ctauie-s.tl1|efo11 oRerlre as exctusive provisions starutorily. In
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fact, it.is my construction that the tvro sub'sections complement each other, as opposed

to being in competition or conflict.

e) lt must be recalled that the PPDA 2OO5 wat enacted to promote fair competition,
transparenry and accountability, as well as local parficipation in public procurements in
this country... in effect, any deviations from the general principles of application under
the law must be the exception rather than the rule;

f) \XThile I do not pronounce myself on the merits of the procedures adopted by the KRC in
this matter, owing to absence of primary evidence relating to the same, I must record
that it is worrying that a procuring entity can pick and choose alternate procurement
methodologiei as alleged over the'same subject matter, and both of which alternatives
require external endorsement (in this case by yourselves) because neither alternative
admits of open competition;

d Government to Government agreements are not methods of procurement, but merely
bases that could supporl procurement activities subsequentlyl

h) Govemment to Government agreements are properly bilateral agreements under Act
No.45 of 2012, which would demand compliance with the procedures outlined under
sections 4 through l0 ofthe said Act;

i) Government to Covernment agreement is not a method for selecting suppliers so as to
support the award of a contract absent an actual process of selecting project developers
or component suppliers, and so on:

j) lt was in our opinion that Article 227 of lhe Conttitution should be observed to the
uttermost. That is to say, public agencies. are expected to implement procurement

. methods that are. fair, equitable, transparent, competitive and cost-effective, and in the
instant case, the full application of Cap 412C law s of Kenya, with the exceptional
procurement methods being such, and not the norm;

However the Office of the Attorney General did not discuss the merits or otherwise of the

particular procedures adopted by the Kenya Railways Corporation in the instant case. To
provide such an opinion, we would have required that we be furnished with all tender-related

documentation.

On ZSh October. 20.l3 OAG received a letter from the Chief of Staff at the Office of the Deputy
President (ODP), which letter sought to inform them that they had detected numerous prlma
facre anomalies in the tendering award process and documentation contrary with the PPDA and
requesting us to expeditiously'review the project documents and tender a requisite legal

opinion; and

On 5'h November, 2013 OAG vide a letter by the Deputy Solicitor General replied to the ODP
and requested the ODP to, kindly highlight the anomalies that they had detected in the
tendering - award process and documentation contrary to the PPDA and any other laws to
enable us issue a comprehensive legal opinion on the matter.

However, the Office of the Attorney General is waiting for the ODP to revert.to them on this

matter.

,l
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r a nutshell the Attorney General informed the meeting the following;-
/ From a legal point of view the status of this project is as follovrs, the following Commercial

Contracts with conditions precedent have been executedi
"i' Commercial Contract for developing the Mombasa - Malaba/Kisumu Standard 6auge

Railway Phase I (Mombasa - Nairobi Section) Dated llrh July, 2012; and

"i' Commercial Contract for Supply and lnstallation of Facilities, Locomotives and Rolling
. Stocks for the Mombasa - Nairobi Standard 6auge Railway Project Dated 29,h Augustl

2012.

/ Both Contracts state that the Agreements will come into force and effect when the following
conditions are satisfi ed:

a) 'The 6ovemment of Kenya and the Financial Institutiont of China have entered tnto the
necessary aedit agrcement relafing to pruvklon of frnanclng for the proJect: and

b) The duty signed aedit ageement entered into fu the C-ovemment of Kenya and the Financial
' Institutions of China hat been endoned and certified by the ltate law office of Kenya'.

astly, the Attorney Generai informed the meeting that the Commercial Contracts were signed as a
ondition Precedent to neSotiating financing of the project with the Covernment of the peopie's
lepublic of China and the Government of Kenya. .The process is therefore ongoing and the OAC will
inally pronounce itself when the financing agreements have been availed.

rlemberr expressed several concems regarding the construction of the standard
tailway, to which the Attomey General responded as follo\ rs.

6auge

'hat:-

t. On why the Contractor is already on site and yet the Financial Agreement has not been
finalized; the Attorney General informed the committee that the agr""rn"nt signed
between Kenya and uganda is an irreversible one and that wiih the Railway
Development Levy Fund the 6overnment of Kenya can proceed to have the contractor
undertake the preparatory works awaiting for the finalization of the Financial
Agreement.

2' On whefher there is any reason to preclude that the Attomey 6eneral not to approve
the Government to sign the Financial Agreement; the Committee heard that once the
National Treasury has satisfied itselfto the extent that they have negotiated best interest
rates and good terms for the loans with the Exim Bank, the office of the Attorney
General will not have any reason whatsoever to approve the contract.

3. on the deal from the Peoples Republic of china was a good deal: the Attorney
6eneral informed the Committee thaf there is no cause bf atarm since nothing has been
done as regard to the Standard Gauge Railway project which is illegal.

4, On whether the 6overnment of Kenya ignored the advice fromlhe Attorney 6eneral
on the Standard 6auge Railway; the Committee heard that his office has been involved
in'the process and that the government has not declined his legal opinion on the
Procurement process of the Standard Gauge Railway project. ln addition he confirmed
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.,to the Committee that his office will not allov,r an/ch-ing wrong to happen or to be

undertaken in as far as the contract is concerned.
. Regarding Uganda assisting the Government of Kenya to rePay the loan since they

signed the bilateral Agreement to construct the Standard Gauge Railway from Mombasa
to kampala; the Committee heard that Kenya will pay for the cost of constructing the
railway line from Mombasa to Malaba and Uganda will pay for their part.

0143 ADJOU MENT

the time being 15.5OPM, the Chairperson adjourned the Meeting to Thursday, 23dJanuary 2014

00pm.

Date:

Hon. Maina Kamanda, M.P,, Chairperson
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I ATTENDP.NCE

lr4 r. Samuel Kalama First Clerk Assistant

I AT-TENDANCE PUBI.IC FROCU REMENT OVEB5LGHT AUTHOR.ITY(PPOA)

Mr.M. J.OJuma Director Ceneral

Mr. P. K Ndung'u PPOA

Mr. P. M Wangai O,/l Compliance -PPOA

ilN/DC-L/NO/20r4&15 PRELIMiNARIES

re Chair called the meeting to order at 14. 40PM and opened it with a word of prayer. The

-hairperson asked members to ihtroduce themselves and later on the Dirctor 6eneral introduced his

ilN/Dc-LlNOl2AW015 CONSIDERATION TH E STATEMENT REOUEST BY
HON" HEZRON AwlTI ON THETENDERING AND
CONSTRUCTION OF THE MOMBASA- MAIABA
STANDARD 6AUGE RAILDUAY

leetinE w ith the Director 6eneral- Public Procurement orrersi t Authoritv PPOA)

re Commiltee invited the Director 6eneral of Public procurement Oversight Authority
'POA) to shed light on the above Statement. The Committee heard the following submissionj
om the Attorney General.

hat:-

[.

By way of a letter Ref. KRC/PLM/PPOA/003 of 2"d October'2012, Kenya Railwayi Corporation ,
(KRC) reported to PPOA that the subject procurement pursuant to Regulation 62 (3) of the-
Public .Procurement and Disposal Regulations, 2O05. ln the lefter, KRC informed PPOA that
they had engaged China Road and Bridge Corporation (CRBC), a state Corporation, through
direct procurement method at a cost of One Billion, one Hundred and forty six million seven
hundred ninety one thousand, eight , cents seve'nty five (USD. 1, 146,791,008.75). PPOA was
also informed that the process was being undertaken based on Memorandum of Understanding
and Cooperation made and executed between: - Ministry of Transport (Kenya) and China Road
and Corporation, a state owned Corporation by the Chinese Government.

Ihe KRC's repoft .on direct procurernent method was accompanied with a letter Ref:
MOT/S/2.OO5 VOL. Xlll (138) dated 24'h August, 2012 frorh the then Permanent Secretary,
Ministry of Transport, citing a Cabinet meeting held on 3d August, 2012 which inter alia
approved:
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u' The development oi the Standard Gauge Railway from Mombasa to Kampala with a

branch line to Kisumu;
/ The proposed financing structure for the development of the Railway composed of a

. Govemment -to- government arrangement (with appropriate 6overnment/s) which is

rupplemented by budgetary support and a Railway Dwelopment and Maintehance
Fund,

report was also accompanied with a copy of the Memorandum of Understanding (MOU) dated
August, 2009.

According to the KRC, the use of direct procurement method was premised on Section 74 (2)

(b) of the public Procurement and Disposal, Act, 2005 and the fact that there was a

Memorandum of Understanding. (MOU);

The aforementioned report by KRC wat not accompanied v,rith minutes of the tender
committee that awarded the subject procurement to demonstrate that requirements of Sbction

29 (3) and 74 6f the Act were complied with, lt was noted by PPOA that KRC had submitted a

negotiation report betrueen them and China Road and Bridge Corporation;

By a letrer Ref: PPOA. 4/30/21 VOL ll (29) of I5'h January,2013 PPOA informed KRC the risk
of engaging a contractor or seirvice provider through direct procurement method sinqe the
method is not competitive. ln the aforementioned letter, PPOA requested for documents that
would assist the Authority in rwiewing the subject project.

ln response to PPOA letter mentioned in paragraph 5 above, KRC informed PPOA vide a letter
Ref: KRC/PLIvIPPOA/OO3 dated 19'h February,2013 that the contract befween them and CRBC

resulted from a negotiated grant betrareen Kenya Covernment and Chinese Government on a 6-
to- 6 funding and therefore Section 6 of the Act applied to the subjed procurement; KRC

further stated that their report to PPOA on direct procurernent was an error.. However, the
response by KRC was silent on the documents requested by PPOA from them vide a letter Ref:

PPOA.4/30/21VOL ll (29) of 15'h January, 2013. Accordingly, PPoA wrote a letter Ref: PPOA,/

COMP/30/21 OL lll (9) of 7th March, 2013 (copy attached).

ln response to the letter Ref: PPOA"/COMP/30/21 VOL. 111 (9) of 7th March, 2013, KRC

requested for a meeting with PPOA to clarify the issues raised in the previous correspondence

on the subject tbnder. The reason for requerting for the meeting was due to the nature of the
contract and the bulky documentation. However, the Authority declined and opted to collect
documents from KRC, which it did on 20'h March, 2013. A revieur of the documents showed
that:-

The award of the tender was communicated to China Road and Bridge
Corporation (CRBC). by Kenya Railways .Corporation (KRC) vide a letter Ref:

OPR. 9 dated 3d October, 2012. The award was made at USD. 'l' 146, 791'
O08.75 exclusive of VAT, Customs Duties, IDF Fee, cess and withholding tax.

n According to the documents availed by KRC, the ender was awarded by the
tender committee in its meeting No. 191 held on 1n July, 2012. However, a

negotiation committee was appointed vide a memo dated l3th August,2012. The

appointment of the negotiation committee appeared to have been done after the
negotiation committee had already commenced neSotiations. There were no
records submitted to PPOA to demonstrate that the negotiations were approved
by the tender committee Pursuant to regulations I0 (2) (1);
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By a letter Ref: AGICONF/SEC/14/153 VOL. Vtl dared 3.d October, 2Ot3 (copy
attached) from the Deputy Solicitor General noted that the subject procurement
shall be subiect to the Financing Agreement and therefore seaion b of the Act
shall apply.
By a letter Ref: OPR.9 dated 14s March,2013,KRC informed CRBC that the
notification of award letter to them had been vvithdrawn citing Section 6 of the
Act.
KRC and RBC entered into contract on 4,h October, 20]2.
The cancellation of ihe award of the tender to CRBC was sanciioned by the
tender committee in its meeting held on 13h March, 2013.
The financing agreement war not in place as the nelotiations between. the.
Government of Kenya and Exim Bank of China, the financier of the project, were
in progress. PPOA has ever since reminded KRC to provide them with a copy of
the said agreement vide a letter dated llth December, 2Ol3 and 2Os January, 2014
on the understanding that the agreement had been finalized and the agreement is
therefore in place. However, to date KRC have not responded to the request.

By a letter Ref: KRC/PLM/PPOA/OO3 dated 26rh March, 2ol3 KRC informed ppoA that the
subject procurement was terminated since the project was a G- to -6 contract which is to be

!:1ded-bV a negotiated grant/loan and that it was therefore exempt from the application of the
Public Procurement and Disposal Act,2OO5 pursuant to Section d(l) of the Act. 

'

Lastly, the Commiitee heard that the termination of the procurement proceedings brought to
the end the direct procurement that was being reviewed by the authority. ihe fore'going
funding arrangement for procuring the SGR project ourted the application of the Act and iti
review by PPOA.

iernbers exPressed several concerns regarding the construction of the Standard 6auge
rilway, to which the Director General respondd as follows.

lat:-
l. Cn whether due process followed in the procurement of the Standard Gauge Railway

project; the Director General informed the Committee that the procuring entity
complied with the law especially when the procuring entity indicated to PPOA that the
procurement of s6R project was on Government to Government arrangement.

2. on whether the procedure adgpted by KRc to procure the SGR prorect was unique; the
Committee heard that the procurement process war not unique since it's applicable to
other entities. Details of the procurement meihod and the contracting process will be' clearly stated iri the financing agreement, just as may the case with all donor funded
projects.

3. On the role played by PPOA in awarding the tender to CRBC; the Director Ceneral
informed the Committee PPOA does not approve procurement under the current law
and as such it does not approve awards.'ln a nutshell it did not play any.role.

4lPage
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.. On octioo taken by PPOA to_revieiv the Public Procurement and Disposal Acf,, 2005 in
vis,,; of its numerous limitations; the Committee heard that the A.ct has been in
operation for the last six years and acknowledged the urgent need to review and align
the said Act with the Constitution of Kenya 2010. To achieve this, PPOA has consulted
bert practices and made some proposals with to strengthen the Act. Consequently the
Director General assured the Committee that by August, 2014, with the approval of
Parliament, there will be a new procurement law in place.

. Regarding possession of evidence by PPOA of the meeting that approved the
Government to Covernment funding arangement of the SGR project; the Commilree
heard that the Authority did not have any evidence but they are waiting for the financial
agreemen(which will stipulate'the procurement methodology among issues.

. On the possible liabilities Kenya is likely to suffer when the Govemment decides to
terminate the contract; the Committee heard that the Covernment of Kenya
communicated the termination of the firtt contract and in as far as the Director General
is concerned Kenyans. will not stand to suffer any'risks or costs should the contract be
terminated. He restated that when a procuring entity decides to terminate a contract,
the procuring entity shall not be liable to any Person.

7. On illegality that PPOA has detected on SGR project so far: the Committee heard that
PPOA has no role in terms of monitoring the procurement process and the Director
Ceneral further added that PPOA could only comment on the legality of the process

once he receives and review the financial agreerhent,
8. fu regards to the total cost of the contract of the 56R project; the Commiltee heard that

the PPOA has details of the cost of the initial contract which was terminated. According
to details supplied to them by KRC the initial project was to cost One Billion, one
Hundred and for\ six million seven hundred ninety one thousand, eight, cents seventy five
(USD. 1. 146,791,008.75). He however, indicated to the Committee that he has no details of the
cost of the current contract. On whether he was aware of the civil works contracts, he said that
he was not aware of one commercial contract which is the supply of locomotives and Rolling
Stock which according to his knowledge the contract was cancelled.

9. What powers does the Director 6eneral PPOA have; the Director 6eneral stated that
under Section IOO of the Public Procurement and Disposal Act, 2OO5, PPOA is mandated
to carryout investigation on implementation of Procurement projects. However, for
donor funded projects, PPOA has no powers to carry out such investigations. PPOA has

powers to audit projects funded by the Government of Kenya. He reiterated that in the
event the financial Agreements will indicate t.l-tg_t_!he PPOA monitors and audit the

' project, PPOA will not take the role. As iegard to tfid impact of invesiigation Carried by
PPOA on projects funded by Goveriiment of Kenya; the Direstor General informed the
Committee that pursuant to powerr conferred to PPOA under Section 105 of the Public
Procurement and Disposal Acf, 2005, a procuring entity can be directed to rectify on all
contraventions of law detected in a procurement process; terminate a contract signed by
a procuring entity and it also have powers to submit report to the Ethici and Anti-
corruption Commission. recommending invertigations of the people involved in
impropriety.
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r N/pc-MNo,/2or 4./01 7 ADJOURNMENT

nd the time being 15.45PM, the Chairperson adjourned the Meeting to Friday,24,h January 2014 at
).00a m.

L' dLC i )ni4

Hon, Maina Kamanda, M,P., Chairperson

4lz

6lPage

10. Lastly, on whether KRC by passed PPOA in the subject procurement; the Director
General, PPOA confirmed to the Committee that KRC has never by passed the Authority
at any point.
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the Cabinet Seaetary for National Treasury, regarding.
construction of the Mombasa-Malaba Standard Gauge

MI 414. I8 P h,TINAR,IES

The chair called the meeting to order at 10.30am and opened it with a word of prayer.

MtN/DC-UNO/2014/019 coN s IDE ON OF THE STATEMENT
REOU EsT BY HON. H RON AwlTI N THE
TENDERIN6 AND CONSTRUCTION OF THE
MOMBASA- MAIABA STAND ARD GAU6E
RAILWAY

The committee invited the cabinet Secretary for National Treasury to shed light on the
'above Statement. rhe committee heard the following submissions from ie cabinet
5ecretary.

On the funding arrangement for the Standard Gauge Railway:

The Commiltee was informed that:-

The.Standard 6auge Railway will be funded from a combination oi loans (both
concessional and commercial) from china Exim Bank, proceeds from the Railway

i



Development Levy and any budgetary resources that may be required to meet
any shortfalls. To the extent possible, the loans will be repaid through
operational revenues once the Standard Cauge Railway is oPerational.

The decision to build a modern high speed, high capacity Standard Gauge Railway
netruork connecting Mombasa and Kampala was rnade by their Excellencies,
President Mwai Kibaki of Kenya and President Yoweri Kaguta Museveni of
Uganda issued a joint Communiqu6 at State House Nairobi on 2EthOdober 2008
directing the ministers concerned to fast track the development of the Railway.

The committee heard that during its eleventh meeting held on 3'd August,2012
the Cabinet approved:

i. The development of the SGR line from Mombasa and Kampala with a branch line
to Kisumu;

ii. The Govemment-to-Government ,(China and Kenya) financing structure
supplemented by budgetary support and a Railway Development and
Maintenance Fundl and

iii. Signing of a Bilateral Agreement between the .Government of the Republic of
Kenya and the Govemment of the Republic of Uganda to facilitate joint
dwelopment and subsequent seamless operation of the Railway.

Following the Cabinet approval, the Ministry of Transport requested the National
Treasury to formally request funding from Chinese Government to implement
the project. The project involves construction of railway infrastructure (civil
work) and procurement of facilities and locomotives on an Engineering,
Procurement and Construction (EPC) arrangement at a cort of U5$ 3,8 biltion.
Subsequently, the National Treasury submitted a formal requett to the
Government of China for financial assittance towards implementation of the
project on 2d October, 20i2 and IOth October, 2012.

The Cabinet Secretary informed the committee that one of the conditions for
accessing Chinese Loans requires that'evidence of a signed Commercial Contract
between the Government implementing agenry and a designated Chinese
Contractor be submitted to the Exim Bank of China prior to appraisal of the
loan request. . Consequently. the Kenya Railways Corpotation and China Road
and Bridge Corporation had signed a commercial contract in July 2012, which

. was then submitted together with other project documents to the Bank.

' Subsequently, the Government initiated negotiations with the Government of the
People's Republic of China for financial assistance in FY 2012/20'13 to
implement the project. These negotiations were further progressed during the
State Visit of H.E. the President of Kenya to China in August, 2013, culminating ih
the signing of a Memorandum of Understanding between the Government of
Kenya and EXIM Bank of China on the financing of the project.

2
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The cabinet Secretary stated that following several negotiations between the two
countries the Bank indicated its wiilingness to fund the project under both the
Preferential Buyer's credit (PBc) ana commercial Lnding windows.The
Government on its part has now met all the requirements of the Bank. These
include;

The Committee heard that:-
9. The total EPC cost of the project is Kh. 32Tbilrionl the same figure the

Ministry of rransport and lnfrastructure provided to parliament. The commiitee was
informed that the major financial implications of the project relate to

0 the EPC contract for USD 3.8 billlon. This is made up of being the' 
contract for civil works, of USD 2.552 billion and the contract for the
Facilitier, locomotives and rolling stock of USD l.l46billion

(ii) compulsory land acquisition of 2,253 hectare for the railway corridor
which is estimated to cort about Kshs 8.04 biltion

(iii) Embakasi lcD expansion programme estimated to cost Kshs lo.6 billion
for faciljfy development and container handling equipment and an
additional, Kshs 1.0 billion for lanci acquisition

(iv) lGfu. 3 billion for projea supervision.

. Assurance that the Government will guarantee minimum freight demand for
the Standard 6auge Railway through execution of take or pay agreement
behveen Kenya Railways and the Kenya Ports Authority.

o Confirmation that the Railway Development Fund will be used to repay the
loan.

Exim Bank of china is currently going through itr intemal credit approval process
following which it will submit to the Covernment of K-enya, through the
National Treasury the Financing Agreements.

on the details of the total cort of the proJect, grace period of the loan and the
repayment period ofthe loan advanced by EXIM Bank

B

i0. The- Government of Kenya counterpart funding.of the Epc contract will be l5olo
. 
of the total proiect cost. Th6 balance of usD 3.23 billion will be secured
through two loans from EXIM Bank of China.

On the Cost of borrowing the Cabinet Secretary stated that;i1.

Under the preferential Buyers Credit (pBC) concessional loan, the
Government has requested for USD 1.6 biltion to finance civil works. The
indicative terms for the PBC are:

t.
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lt.

These terms are concessional since the 6rant Element is above the
threshofd of 35o/o which is the minimum required under the current
Government external debt borrowing poliry.

Under the commercial loan lending window, the 6overnment has requested
for UtD 1,53 billion to finance civil works including procurement.of rolling
stock. The indicative terms are:

o lnterest rate:
o Tenori
o 6race period:
o lnsurance Premium

" Management:
o Commitment Fees:

. lnterert Rate:

. Tenor:
e Grace Period:
. Repayment Period
o Management:
r Commitment Fees:

Six months LIBOR + 36obp
15 years inciuding
5yrs

6.93olo of the loan amount payable
in three lnstallments
o.7 50/o

O.7 5o/o

12.

1Al?.

The cost of insurance premium at 6.930/o of the commercial loan portion is Kshs,
9.8 billion while the cost of management and commitment fee will be firmed up
once the Financing Agreements have been executed.

The Cabinet Secretary stated that the Government contribution of 15% (i.e.
approximately USS 571 million = KShs. 49 billion) will be met from the Railway
Development Fund (RDF). This fund is supported by a 1.5% Levy on the cost of
all imports into the country and is ertimated to be worth at least Kshs. 2O bitlion
annually. The cash flow from the fund will also cover other obligations in the
project such as Land Acquisition, Supervision Consultanry, Loan lnsurance,
Commitment and Management Fees.

The committee heard that the financing structure of the loans requires the
following arrangements:

i) Creation of an ESCROW account into which revenues from the railway
operations will be deposited and from which loan repayments will be
made;

ii) Kenya Railways Corporation and the Kenya Porfs Authori\ to sign a 'Take
or Pay' Agreement. Under this Agreement KPA undertakes to consign a
defined minimum volume of freight to the Embakasi ICD to be transported
on the Standard 6auge Railway. This Agreement will form part of the
security package for the loan; and

2.Oo/o p.a.
20 years including
7 years

13 years

o.7 50/o

O.7 5o/o

13.



iii) An appropriate poliry directive to be issued by the- 6overnment to ensure
freight is shifted from road to rail transport.

16. The committee was informed that the government contribution of 1Solowill be
made against each draw-down. This contribution will be made out of the
Railway Development Fund and annual budgetary provisions, if necessary.

17. On the Railway Development Levy, the Covernment of Kenya, with effect from
'lst July 2013, by amending the Customs and Excise Act, through Finance Act,
2013, introduced a Railway Development Levy at the rate of 'l.5 percent of the
curtoms value of the goods and the levy payable by the. importer of goods at
the time of entering the goods for home use.

't8. The objective and purpose of the Levy, as outlined in sedion 5 of the Finance Act
2013, is to raise resourceJ for financing the conrtruction of standard gauge.
railway network in order to facilitate transportation of goodr to and from the
Pod.

19. ln exercise of the powers conferred by sedion 117A of the Customs and Excise Act
as read together vr'ith rection 24(4) of the Public Finance Management Act,
2012, the Cabinet Secretary for the National Treasury through the Legal Notice
No. I 18 of 5th July, 2013 established the Railway Development Levy Fund,
where the proceeds of the Railway Development Levy charged under section
'li7A of the Customs and Excise Aa shall be deposited.

20. The Customs and Excise (Railway Development Levy Fund) Regulations 2013 lays
the framework for Fund administration. The Cabinet Secretary, National
Treasury appointed the Principal Secretary responsible for matters relating to
transport to administer the Fund, The Cabinet Secretary also established an
Advisory Commiltee to be responsible for overseeing the management of the
Fund and also to review and approve the annual work programs for the
conrtruction of the standard gauge railway network.

21. The committee was informed that the Railway Development Levy will act as
insurance in case revenues under the take or pay arrangement falls short of the
amount required to service the loan. lt will also be used to finance the

On the effect of the loan to finance the project on debt burden of the country:

22,Thb Cabinet Secretary stated that the National Treasury has undertaken debt
sustainability analysis to ensure that the SGR lean is sustainable and is within the debt
policy parameters.

Covernment component of the cost of the railway.



23.

a/

25.

zo-

Public Debt Sustainabiiity

From the above indicators, it is noted that the contracting of the SRC loan does
not breach Kenya's debt sustainability thresholds.

The committee was infoi'med that a safeguard mechanism to assure that the
government will guarantee minimum freight demand for the Railway through
execution of take or pay agreement bet\ /een Kenya Railways and the Kenya
Ports Authorily.. ln addition the proceeds from the Railway Development Fund
will be used to.repay the loan.

On other issues surrounding the tendering and construction of the Standard
Gauge Railway:

The cabinet Secretary rtated that National treasury will not be involved directly in
the implemdntation of the project because it does not fall under its purview. The
role of the National treasury is to secure the required financial resources to
undertake the project as long as they are in tine with the National Dwelopment
PIans.

The committee was informed that Kenya stdnds to benefit a lot from the project
on Economic benefits include:

ll.
ll1.

Reduction in the cost of transportation in the country and the region
making Kenya attractive to investment;
Protect the environment through reduced carbon emissionl
Accelerate industrialization through easier and cheaper tranrport and the
establishment of new industries to service the new railwayt
Lead to an estimated annual 6DP growth of at leart 1.5olo during
construstion and subsequent operation;
Position Kenya as the transport and logistical hub for the Region;

.Reduce congestioqr at Mombasa Port securing the port as the preferred
facility in the region;
Enhanced freight security compared to road transport;
Give Northern Corridor head start
Development of EPZ along rail

lv.

VI,

vii.
viii.

tx,

Indicator ffireshold) 2014 2015 2016 2017 20t8
PV of public sector debt to
GDP ratio (56) without SGR

38.7 38.t 38.3 38.7 38.5

F/ of Public sector debt to
6DP ratio (55) with SGR

39.5 4l.r 42.5 43.8 43.8

t.

27. On Social benefits the Cabinet secretary rtated the following benefits:

i. Direct jobs: At least'50 new jobs per Kllometre of track during construction period



ii. Local !nciustries: Large quaiities of local inputs such as steel, cement, electricity
Seneration and electricity transmission pylons and cables, roofing materials, glass,
etc. required from local industries with potential to create at least '10,0O0 jobs;

iii. Service and hospitality industry: estimated 3,000 jobs to provide food,
accommodation and leisure;

iv. Skills development: estimated 15,0O0 people to acquire skills suitable for self-
employment after construction period (masons, carpenters, mechanics,

. electricians, etc)
v. Technology transfer: estimated 4O0 engineers and high technology technicians

will be trained during construction and will be available for local and regional
railway development after conrtruction of the Mombasa-Nairobi railway

vi. Accidents redudion: the railway will reduce the number of heavy trucks on the
roads and so reducing accidents making the roads safer for human traffic.

Members expressd several concerns regarding the construction of the Standard
6auge Railway, to which the eabinet Secretany responded as follows.

That:-

i) On whether there is any preferred method or process of signing commercial
contracts; the Cabinet Secretary informed the Committee that the contract
was pursued on a government to government arrangement, it is necessary
for the contractor to undertake the project. be a Chinese firm. As regard to
the process of procurement the ministry of Transport undertook the process
on the engagement ofthe contractor and they settled on CRBC.

ii) Regarding how long will it take the govemment to get another donor to
fund the prolect should the Government suspend the contract; the
Committee heard that the it will take much time before getting another
donor since measures need to be put in place to mitigate the negative
publicity on the project first before embarking on the process of sourcing
for other donors. He further informed the Committee that other countries
from Africa are competing for the loans and in the event the Covernment
suspends the contract, other countries will take up the loan. China has
committed USD 20 billion for Africa and the SCR will take about twenty of
the USD 20 which is about USD 3:B billion.

iii) On whether China conducted due diligence on the Govemment of Kenya
with a vierp to give the country the loan for the Cabinet Secretary informed
the Commiltee that the National Treasury has explained to China and the
Exim Pank in particular that S6R is a key priority project for the country
and that the Government is committed to ensure the implementation of the' same.
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- ie) Cn v;hether Kenya Ports Authority (KPA) and its workers r.vill be affected

Involved in the repayment of the loan; the Commiltee heard that KPA and
Kenya Railways Corporation signed the Take or Pay Agreement which its

main objective is to guarantee a minimum cargo that will be transported
using the rail with a view to ensure that there is enough resources to repay
the loan. He confirmed that it will not be the problem of KPA and its
employees. It will be the responsibility of the Government to repay the
loan. To this end the 6overnment will utilise money from the Railway Levy

Fund to repay the loan.

On whether Kenya Ports Authority (KPA) and its workers will be affected

/involved in the repayment of the loan; the Commiltee heard that KPA and
Kenya Railways Corporation signed the Take or Pay Agreement which. its
main objective.is to guarantee a minimum cargo that will be transported
using the rail with a view to ensure that there is enough resources to repay
the loan. He confirmed that it will not be the prollem of KPA and its
employees. lt will be the responsibility of the Government to repay the
loan. To this end the Government will utilise money frorn the Railway Levy
Fund to repay the loan.
fu regard to the issue of whether Kenya will get value for the money spent in the
project; the Committee heard that there will be value for money since the
6overnment has undertaken a comparative analysis with other countries that have

undertaken simildr project and the cosi is reasonable.

On whether the National Treasury has paid any money towards SG* the Cabinet
Secretary confirmed to the Committee that no money has been paid since the
government has not signed the financial agreement.

On whether the Kenya Govemment has undertaken other EPC projects in the
country; the Cabin0t secretary confirrned to the Committee that indeed similar
projects have been undertaken, especially in the energy sector.

Consequences Kenya is tikely to suffer in the arent, the Exim Bank of China
decline to finance the project; the Committee heard that if the finance agreement

.is not signed, the contrad will collapse and the Government will.haye to look for
other means of constructing the railway.
On the actual cost of the SGR project and the safeguards on fluctuatlons of
exchange currensy,. the Cabinet Secretary confirmed to the Committee that the
total cost of the project will be Ksh 327 billion but the cost of borrowing the
money will push the cost of the SCR project to Khs 447 billion. On the currency
fluctuation, the Committee was informed that the cort. of the project wa:
denominated in foreign currenry but during the repayment of the loan, the

v)

vi)

vii)

viii)

ix)

x)



xi)

Government v,rill repay using the existing exchange rate. In addition, he informed '

the Committee the repayment of the loan has been structured in dollars.
On the debt burden to the country tn case county govemmentr bonows money;
the Committee was informed that the National Treasury will be on the look out
to ensure that management of debt in the country is sustainable. However, county

Sovernments can only borrow money on guarantees from the naiional
government.

[4lNIDC-L/2014/020 ADJOURNMENT

And the time being 12.35PM, the Chairperson adjourned the Meeting to a sitting to be
communicated to Members.

Signed: Date: a-/

Hon. Maina Kamanda, M.P., Chairperson
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