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Establishmcnt and Manrlatc of thc Committec

'l'hc Standing Committcc on Justicc, Lcgal All'airs and IIuman I{ights is cstablishcd

undcr thc Standing Oldcrs ol' thc Scnatc and is mandalcd 'to consider all mcttters

relating to constilulional a//itirs, lhe organizution ancl administration of lau, and

.jttstice, elections, promolion of principles of leadership, ethics, and integrily;
agreements, treaties and convenlion.s; and implemenlalion of the provisions o/ lhe
('onstitution on human right.s.

Mcmbcrship of thc Committcc

'l'hc Committec is comprised of -
l) Scn. Wakilillillary Kiprotich Sigci, MP
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- Mcmber
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Minutcs of the Committcc in considering thc Independent Illectoral and Boundarics

Commission (Amendment) Bill,2024 (National Assembly Bills No. 10 of 2024) are

attachcd to this Rcport as Annex l.
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Ilonourablc Speakcr,

Llonourablc Senators, the Indcpendcnt lllcctoral and Iloundarics Commission

(Amcndmcnt) l\i11,2024 (National Asscmbly Ilills No. 10 ol- 2024) was passcd by thc

National Asscmbly rvith arncndmcnts, on May 2"'1,2024 and thcrcalicr transmittcd to

thc Scnatc lbr considcration. 'l'hc Ilill was rcacl a l:irst'l'irnc in thc Scnatc on'l'hursda1,

9tl' May, 2024 and committed to thc Standing Committcc on Justicc, [.cgal Afiairs and

Lluman Rights tor consideration.

I lonou ra hlc Spcakcr,

'l hc llill aims to amcnd thc lndcpcndcnt Iilccloral ancl I]<lr"rnclarics (ltlmttrissiorl Act

(hereinafter, IEBC Act (Cap 7C) to rcdcllnc kcy tcnns, cxpand qualilrcation critcria,

streamlinc vacancy managcment and align thc Act to various pronounccments of thc

Cou(. 'l'hc llill seeks to enhance transparcncy, elficicncy and accountability in

clcctoral proccsscs. 'l'hc Ilill sccks to makc thc Commission's appointmcnt pl'occsscs

morc inclusivc and transparcnt rvhilc cnsuring continuity ancl stability rvithin its

adrninistrative structurc.

Ilonourable Speaker,

Pursuant to Articlc 118 ol thc Constitution and Standing Ordcr 145 (5) o[thc Scnatc

Standing Ordcrs. thc Commitlcc placcd an advcrtiscmurt in thc l)uily Ncttion ancl

Stunclartl ncwspapcrs on May l5'l' May, 2024 inviting thc public to sublnit

mcmoranda by way ol- written statcmcnts and commcnts on thc llill. Arrncx '1.

Additionally, thc Committce sent invitations to kcy stakcholdcrs inviting thctn trr

submit their commcnts on thc Bill and attend a public participation forum on May

241h,2024. 'l'hc mcmoranda wcre to bc rcccivcd on or bclorc May 22nd,2024 at 5.00

pm (lrast Alrican 'l'imc). Ily thc closc ol thc submission dcadlinc. thc Committcc had

rcccivcd elcven (11) mcmoranda on thc Ilill rvhich thc Committcc considcrcd in thc

preparation olthis rcporl liom -

a) 'l'he Indcpcndcnt IllcctoraI and I]oundarics Commission (IIll]C);
b) 01fice ol'thc Rcgislrar of Political Partics:

c) the I'}olitical Parties Liaison Cornmittcc (l'PLC):

d) tilcctoral Law and (iovcrnancc Institutc lbr Africa (lil.(ilA);
c) Inter-Religious Council o1'Kenya):

l) ICJ Kenya;

(v)



g) I:lcction Obscrvation Group,

h) Law Socicty of Kcnya;

i) Kariobangi Paralcgal Nctrvork:

i) National Council ol'Churchcs; and

k) Collins Lusi

Whitc considcring thc Ilill, the Committce observed that the Bill made reference to

somc ol thc rccommcndations and vicws ol'thc public as submittcd to the NADCO

which was cstablishcd to lacilitatc dialoguc and conscnsus building.

I lonourablc Spcakcr,

'l'he Committce l'ervently appreciates the Offices of the Speaker and Clerk of the

Scnatc Iirr thc logistical and tcchnical support advanccd and extendcd during the

proccss and considcration ol'this llill. 'l'hc Committee further wishcs tcl thank the

Stakcholdcrs fbr submitting vicws on thc Ilill. I wish to cxpress my apprcciation to thc

Ilonourablc Mcmbers ol thc Committce and thc Committee Secrctariat lor making

useful contributions towards the preparation and production of this Report.

IIonourablc Spcaker,

It is my plcasurc and gratitudc to rcport that thc Committcc has considcrcd thc

Indcpcndent []lcctoral and lJoundaries Commission (Amcndment) Bill, 2023

(National Assembly llills No. \0 of 2024) and have the honour to report back to the

Scnatc with thc rccommcndation that thc IIouse approves the Ilill with amcndments.

lrinally. I wish to cxpress my apprcciation to the Ilonorablc Senators olthc Committee

ol'thc Standing Cornmittcc on .lusticc. Legal All'airs and IIuman I{ights fbr thcir

utmost contributions, dcvotion and commitmcnt to duty, that wcrc usclul towards

prcparation and production ol'this rcporl.

Signcd trate..).lf o-J +s+t
SI.]N. WAKII,I IIII,I,AII.Y KIPITO'I'ICII SI(;EI, MP

C I IA IRPEII.SON, STAND ING COMM I't'I' I] F] ON .I USTI C F],, L I](;A L AT'T-AI RS

AND HUMAN RIGHTS.
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ADOPTION OF THE REPORT OF THE STANDING COMMITTEE ON

JUSTICE, LEGAL AFFAIRS AND HUMAN RIGHTS ON THE INDEPENDENT

ELECTORAL AND BOUNDARIES COMMISSION (AMENDMENT) BILL,
2024 (NATIONAL ASSEMBLY BILLS NO. l0 OF 2024)

We, the undersigned Members of the Standing Committee on Justice, Legal

Affairs and Human rights, do hereby append our signatures to adopt this Report.
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Scn. Wakili Ilillary Kiprotich Sigci, MI'}

(Chairperson)
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CHAPTER ONE: INTRODUCTION

l.l Introduction

'l'hc Indcpcndcnt lllcctoral and Iloundarics Cornmission (Arncndmcnt) Ilill, 2024

(National Assernbly BillNo. l0 of 2024) is co-sponsorcd by thc l-cadcr ol'thc Majority
Party and the Leader of the Minoriry Party.'l'he Billwas published on 4th March,2024
vide Kenya Gazctte Supplcment No. 46 of 2024, and introduced in the National

Asscmbly by way ol'First lteading on 5'h March 2024.The Billwas considered by thc

National Asscrnbly and passed wilh amcndmcnts, on -l'hursday, 2d May,2024. A c<tpy

ol'thc llill as passcd by thc National Asscrnbly and rclbrrcd to thc Scnatc is attachcd to

this Rcport as Annex 2.

2. Pursuant to Articlc I l0(4) of the Constitution, the Bill was transmitted and read a First
'l'ime on 'l'hursday 9th May, 2024, and thereafter the Bill stood committed to the

Standing Conrrnittcc on Justicc. Lcgal Allairs and IIuman Ilights lbr consideration. A
copy ol'thc Mcssagc liorn thc National Asscmbly convcying the tlill to thc Senatc is

attached. Annex 3.

1.2 Objects of the llill

3. 'l'hc principal objcct ol'the Indcpendent [ilcctoral and l]oundarics Commission

(Amendmcnt) Bill, 2024 is to amend the Indcpendcnt Electoral and Boundaries

Commission Act to redefine key terms, cxpand qualification criteria, and streamline

vacancy management. 'fhc Bill seeks to enhance transparency, efficiency, and

accountability in clcctoral proccsses. l'he Ilill sceks to make the Commission's

appointmcnt proccsses morc inclusive and transparent while ensuring continuity and

stabil ity with in its adrn inistrativc struc1urc.
)

1



4. The Bill sceks to amend the Indepcndcnt E,lcctoral and Iloundarics Commission Act,

Cap 7C, by deleting obsolete provisions and makc consequcntial amcndmcnts intcnded

to align the Act to the Judgement of the High Court inthe Kstibs Institute & 3 Others

v Attorne Genersl & 2 Olhers (2018) eKLRw'hcrc thc IIigh Court held that rcndcrcd

ccrtain provisions unconstitutional. 'l'hc Ilill sccks to givc cflbct to son.rc ol'thc
recommendations and vicws of thc public that wcre submittcd to thc National I)ialoguc

Committec (NADCO) on the issues of Elcctoral Justice and Itelatcd Mattcrs and

Outstanding Constitutional matters among others.

5. l'hc Ilill further sceks to amend Scction 6 of the Act by introducing thc cxpcrtisc and

prol'essional experiencc in accounting. or inlbrmation and communication technology

as additional qualifications for appointment as a mcmber ol thc Indcpcndent lllectoral

and Boundaries Commission.

6. Irurthcr, thc llill aims to amend thc First Schcdulc to thc Indcpcndent Irlcctoral and

IJoundarics Cornrlission No. 9 ol'20 I I to incrcasc thc nurnbcr ol'mcmbcrs ol'thc
selection pancl lrom scvcn to nine mcmbcrs in ordcr to accolrmodatc a r'vidc spcctrum

of stakeholdcrs and incorporate divcrsity of intcrcst groups. 'l.hc Ilill proposcs 1o arncnd

and replace the existing Fifth Schedule of the Parent Act with new and updated

schedule.

1.3 Overview of the Bill

7 . The Bill proposes the lollowing amendmcnts. In particular, -
(a) clause I of the Bill sets outs the short title of the Bill and provides lor its

commencement upon publication inthe Gazet|e;

(b) clause 2 of the Bill proposes to amend section 2 of the Principal Act by dclcting in

the definition of the word "chairperson", the words "or vice-chairpcrson or a

member of the Commission when discharging the lunctions of the chairpcrson"

appearing immediately after the word "Constitution". It also sceks to delete the

definitions of the expressions: "first review'. "former Boundarics Commission",
"fbrmcr Constitution" and "issues arising". l'hc Clausc luahcr proposcs to introducc

the def,rnition of the word "parliamentary party" which it causcs to rncan a party or

a coalition of parties consisting of not less than five percent of the membcrship of
the NationalAssembly;
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(c) clause 3 of thc Bill proposes to amend scction 6(2Xc) of the Act by introducing

information and communication technology and accounting, as additional frelds

from which pcrsons with rclcvant experience may qualiff for appointment as a

mcrnbcr ol' thc Commission:

(d)clause 4 o1'thc Ilill proposcs to amcnd scction 7A of the principalAct by deleting

sub-sections 4, 5 and 6 which allow the vice-chairperson of the Commission, or any

member elected by the other members to act as chairperson in case of a vacancy in

that ollicc;

(e) clause 5 ol'the Ilill proposes to amcnd section l0 ol the principalAct by reducing

the term ofofllce ofthe Secretary from live years to four years;

(l) clause 6 of thc Bill proposes to insert a new section24A to provide for the review

ol'conduct of general election by the Commission. Ihe report of the revierv is to be

publishcd in the Gazette within eightcen months from the general elections, and

submitted to Parliamcnt. 'fhis section is aimed at having the Commission make the

ncccssary changcs rcquired to make its operations more cfficient, cffectivc,

transparcnt and accountable;

(g) clause 7 of the llill proposes to introduce a new part IIIA to provide for the

proccdurc for dclimitation ol clectoral boundaries. The report generated is

considered by. and tablcd only in the National Assembly;

(h) clause 8 ol'thc Bill proposes to repeal section 36 of the Act which currently provides

for the procedure for delimitation of electoral boundaries;

(i) clause 9 of thc Ilill proposes to amcnd paragraph I of the First Schedule to the

Act by cxpand thc IllllC sclcction pancl from scvcn mcmbers to ninc membcrs. l-his

Clausc lurthcr proposss to altcr thc mcrnbcrship of thc sclcction pancl.'l'he clausc

also proposes to introduce new sub-paragraphs to provide lbr the manner ol'

selecting nominees for appointment to the selection panel. Additionally, it seeks to

further introduce a new sub-paragraph (7) to provide that the Parliamentary Service

Commission shall provide for and meet the expenditure of the selection panel.

Lastly, this clausc proposcs to dclctc paragraph 6 oIthc l;irst Schedule and replacc

it with a ncw paragraph providing lbr thc dissolution ol'thc sclection pancl. 'fhc ncw

paragraph prcscribes that the sclection panel shall f\nalize the recruitment excrcise

within ninety days of its appointment and forwards the names of the nominees to

the President and shall thereafter stand dissolved. Additionally, Parliament may, by

rcsolution passcd in both thc National Assembly and the Senatc, extend the tenure

ol'thc sclcction pancl lbr spccilrcd pcriod;
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() clause 10 of the Bill proposes to arnend the Sccond Schedulc to altcr thc quorum

for the conduct of business at a mceting of the Commission liorn at least half ol'thc

existing members of the Commission (and not less than threc mcmbcrs) to five

members. and thc manner of taking dccisions on a matter bcfore the Commission in

the evcnt a unanimous votc is not rcachcd from a majority of thc rncmbcrs prcsent

and voting to a rnajority of all mcrnbcrs ol'thc Cotnrnission;

(k)clause ll of the Bill proposcs to amend the Fil1h Schcdule of the Principal Act
which initially gave provisions rclating to the first revicw and substituting thereflor,

a new Fifth Schedule that provides for thc procedures for the dclimitation ot'

clcctoral units:

(l) clause l2 of thc Bill providcs lbr saving and transition. It proposcs that thc sclcction

panel existing immediately bcfore thc commcnccmcnt of thc proposcd amcndmcnt

Act should stand dissolved once the said Act commences on the conditions that thc

members of that panel may be nominated to serve in any subsequent panel and

nothing donc by that panel lbr purposcs olcxecuting its l'unctions shall, il'donc in

good laith. rcndcr any rrcmbcr olthat pancl pcrsonally liablc lbr any action. clairn

or demand;

(m) clause 12 of the Bill further proposes to havc the respeclivc nominating bodics

under paragraph l(2)(b), (c), (d) and (e) of the First Schedule to the Act to within
fourtccn days lrom thc datc of commcnccmcnt olthc Act, submit thc namcs ol'their
nominccs to thc Parliarncntary Scrvicc Cornmission lbr transtnission to thc

Prcsidcnt for appointmcnt to thc sclcction pancl undcr thc Act. It proposcs to

designate that the President is to within sevcn days of rcccipt o[ the names ol'thc
nominees under paragraph l(2) of the First Schedulc to the principalAct tiom the

Parliamentary Service Commission, appoint a selection panel fbr thc purpose ol
appointment of thc chairpcrson and mcmbers ol'the Commission; and

(n)Clause l2 furthcr proposcs to havc a pcrson holding thc olllcc ol'thc sccrctary of
the Independent E,lectoral and Boundarics Commission to continue in ollrcc lbr thc

remainder of the unexpired period of their term.

1.4. Conscqucnccs of the proposed Bill

8. 'l-he Bill's proposed deletion olsubsections 4,5, and 6 o1'scction 7A ol'thc IlrllC Act

does away with having a person other than the chairperson, pcrforming lunctions ol'thc
chairperson in his or her absence.
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9. Ily allowing cxpcrtisc in additional fields likc inlbrmation tcchnology and accounting

as qualilicrs lbr appointmcnt. thc Ilill stands to divcrsily thc skill set within thc

Comrnission. possibly cnhancing its ellicicncy and efl'ectivencss.

10.'Ihe introduction by the Bill of a provision for the review of general election conduct

will cnhancc thc Cornmission's accountability and transparency.

I l.liurthcr. thc introduction ol'proccdurcs lbr dclirr-ritation ol'slcctoral boundarics signilics

an cllbrt to addrcss issues rclatcd to representation and constituency demarcation.

12.'l'hc Bill's proposal to increase thc number of persons on the selection panel and its

spccification ol'rclated proccdurcs will make the appointment process more inclusive

and transparcnt.

I 3. Amendmcnts to thc Second Schedule clarily the quorum and decision-making process

within the Commission.
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CHAPTER TWO: PUBLIC PARTICIPATION ON THE BILL

2.1 Introduction
14. Pursuant to Article I l8 (l) (b) of thc Constitution providcs and Scnale Standing Ordcr

145 (5) of the Senate Standing Orders the Committec proceeded to undertakc public

participation on thc Bill. In this rcgard, thc Commiltec placcd an advcrtiscmcnt in thc

Daily Nation and thc Standard ncwspapers on Wcdncsday, l5tl' May. 2024 inviting
membcrs of the public to submit mcmoranda by way ol'writtcn statcmcnts or comrnents

on the Bill. A copy of the advertisemcnt is attachcd as Annex y'. Irurthcr, thc Commiltcc

invited key stakeholders to submit views on thc Bill and attcnd a public participation

forum on Friday, 24th May,2024.

15.'l'o this cnd the Committcc rcceived clcvcn (11) mcrnoranda as anncxcd to this rcport

as Annexes 5(a) to Annexes 5(k).'l'hc memoranda liorn thc Indcpendcnt lrlectoral and

Boundarics Commission (lfrBc), Officc of thc Itegistrar of Political Partics (OI{PI)).

thc Political Partics Liaison Committcc (PPI-C), Iilcctoral Law and Govcrnancc

Institutc lbr Aliica (ELGIA), lnter-l{cligious Council ol Kenya, ICJ Kenya. }llcction
Observation Group (lil,oG). I-aw Socicty ol'Kcnya (l.SK). thc National Council ol'

Churches of Kcnya (NCCK). Collins Lusi and thc Kariobangi Paralcgal Nctwork wcrc

largely in support of the Bill save for a lcw rcservations.'l'hcrcon a summary in thc

form of a matrix is attachcd as Annex 6.

2.2 C)vervicw of the Stakeholdcrs submissions on thc llill

Clause 2

6

16. The Stakeholders submissions on thc Independent []lcctoral and Boundarics

Commission Act, No. 9 of 201 I togethcr with the Considcration by thc committce are

surnmariscd bclow:

17.'Ihe IEBC, ELOG, NCCK and Kariobangi Paralegal Network (KAPAPARANET)
concurrcd with the proposal to delcte obsolctc provisions of scctions 32,33 and 34 ol
thc Act as containcd in thc IIIBC Act to harmonisc thc Ilill with thc Act. 'l'hc IlrllC
notcd that thc proposcd arnendmcnt givcs prornincncc to Articlc 250(2) ol' thc

Constitution while aligning to thc pronounccrncnts ol'thc Kslibo Institute & 3 Olhers
v Attornev Genersl & 2 Others (2018) eKLR.lt also proposed amcndrncnt to thc Ilill



lurther by inscrting thc phrases, "city, densely populated area, population quota,

sparscly populatcd arca and urban arca." that has thc rncaning assigncd to it under

lJrban Arcas and Citics r\ct, Cap 27 5.

18. 'l'he ORPP in their submissions agrced to the clarity the Bill proffers on the definition

ol Parliamcntary Party noting that the definition is key in the process of nominating

rcprcsentativcs to thc Sclection pancl givcn that thc rcprcsentatives ofthc PPI-C are to

bc drawn liom. inter alia,, a party or a coalition ol' pa(ies that is not a parliamentary

party.

19. The PPLC exprcsscd rcservations in their submission holding that there shall still exist

lacunae in law in thc evcnt ol'thc vacancy in thc olllce ol'thc chairperson and especially

at a tirnc such as during thc clections with strict constitutional timelines which would

havc thc cll'cct ol'crcating a national crisis.

20. LSK submittcd that thc proposcd amendmcnt of the definition of chairperson opens

room lbr unncccssary conlusion cspecially whcrc thcre is no chairperson.

Committee observation

21.'l'he Committec agrced with the stakcholders as regards aligning the definition ol'

"chairperson" with Article 250 of thc Constitution. It however noted that the proposed

dcfinition of "parliamcntary party" cxcludcs the Scnatc. and an amendment ought to bc

proposed to includc thc Senate.

Clause 3

22.'|he IEBC and NCCK subrnittcd in support ol'rncrging "accounting and l-rnancc" undcr

Scolion 6(2) (iii) to qualilications lbr the appointment as Chairpcrson or membcr of thc

Commission as thc two proposals on the limb that the two disciplines deals with matters

relating 1o the financial management. 'l'he Stakeholder maintained that at least one

rncmbcr of thc Comrnission, besidcs thc Chairpcrson professes qualifications,

knowlcdgc and cxpericncc similar to that ol- thc IIigh Court ol Kenya. 'l'hc II:BC

proposcd that thc comrnissioners bc rcquircd to posscss at lcast ten (10) ycars provcn

cxperiencc in thc field thcy are qualified in. 'l'he IEBC further submitted the

composition olthe membership of the Commission should consider adhering to two-
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thirds gendcr rule. NCCK lurthcr commendcd the holding of thc provision holding that

thc paradigm shi11 tcchnology and a rcflcction ol thc societics' adaptation to changcs.

23.l'he PPLC submitted that there is nced to revicw on thc qualilications with thc vicw

that members ofthe Commission only need to hold degrces liom rccogniscd institutions

of leaning. The Stakeholder was of the view that additional qualifications can bc

acquired through training and support lrorn thc Secrctariat that is composcd o1'tcchnical

pcrsonncl.

24.I-RCK noted that the proposed additional qualifications arc not csscntial for thc

Commission to execute its mandate and should not be a prescrve olcertain prolbssional

cadrcs but represent a broad spectrum. It added that the qualifications proposed to bc

addcd should only bc an addcd advantagc and not thc corc rcquircmcnts lbr thc rolc ol

a Commissioncr.

Committee Observation
25. The Committee noted that section 6 of thc Act spccifies that lbr a pcrson to qualily lbr

appointmcnt as a mcrnber of thc Commission, thc pcrson nccds to provc rclcvant

cxpcricncc in ccrtain liclds rvhich arc ncccssary considcring thc nalurc ol'thc lunction

ol-thc committcc. 'l'hcrclbrc, thc proposcd additional cxpcricncc in inlirrmatirln and

comrnunication tcchnology and accounting accords rvith thc various lirnctions ol'thc
Commission that include the usc of technology in clections and the prudenl

procuremcnt of goods and services related to thc conduct o1'an elcction. l'hc Committec

also agreed with thc IIrllC that cornmissioners should bc rcquired to possess at lcast tcn

(10) ycars provcn cxpcricncc in thc Ilcld thcy arc qualilicd in, so that thcy can havc thc

rcquisitc cxpcrtisc and skills to pcrforrn thcir dutics.

Clause 4

26.PPLC, NCCK, ELOG and IEBC concurrcd in thc mattcr ol' Katiba Institule & 3

others-vs- Ag & 2 others (2018) rvhich dccision lcd to arncndmcnt ol-thc Il:llC Act
by dcleting sub sections 4, 5. and 6 ol'section 7A ol'thc I'rincipal Ac1. and cnsurc that

thc Ilill is cornpliant with thc Constitution which is thc Suprcmc Law ol'thc land.

27. Kariobangi Paralegal Network agrccd in thcir submission on the proposal amcnding

Section 7A and back thc proposcd dclctions of subscctions (a). (5) and (6) in ol'thc
principal act bccause this will sirnplily and strcamlinc thc lcgal liarncwork potcntially
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rcmoving rcdundant and outdatcd provisions enhancing cll'cctivcness and clarity

Clausc 5

29.'l'he IEBC, PPLC, ORPP and Kariobangi Paralegal Network contcntcd that the

currcnt tcrm of the Commission Secretary be maintaincd at live ycars with eligibility
for rcappointmcnt in line with what obtains in the constitutional commissions. In the

alternativc. thc IEBC and NCCK the submitted that same be reviewed to a single term

ol'six (6) ycars. Conscquently, their proposal would enhancc thc security of tenure and

indcpcndcncc ol thc Sccrctary.

30. ELOG submittcd that thc proposed amcndmcnt guarantccs oversight over the

sccrctarial al'fairs by thc Commission and further addresses the balancc of power

betrvecn the Commission and the CEO of the EMB as well as asserts independence of
the Cornrnission. I'he Stakeholder reservcd that the provision should provide clear

critcrion lilr considcration ol-a rcneu'al olthc tcrm of thc CI'lO.

Committee observation
31.'l.hc Committec noted that the provision the Bill limiting the term of the oflice of the

Sccretary to thc Commission to a term of four years eligible for reappointment for one

lurther tcrm ol'Ibur ycars was rcasonable.

Clause 6

32.'l'hc IEBC, PPLC, ORPP, ELGIA, Kariobangi Paralegal Network concurred with

thc proposcd amcndmcnt that seeks to conduct review of and identily areas for reform

taking into account thc timc it takes for settlemcnt ol'disputcs aftcr an election.

l;urlhcrmorc. IEIIC rccommcndcd that thc proposal is bcttcr placcd as a stand-alonc

scction or part in thc Election Act sincc it's an opcrational activity.
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Committee Observations
28.'l'hc Committcc obscrved that although the proposcd amendment sought to align the

Act with thc court's judgcment in the above case, thcrc was necd to ensure that the

lunctioning ol'thc Commission would not be alfcctcd in casc of a vacancy or absence

in the olljcc ol'the chairperson to the Commission. It notcd that this may lead to a

constitutional crisis especially ifthe vacancy occurred during general elections.



Committee Observation
36.'l'he Committce obscrved that a rcview ol'thc conduct ol'a gcncral clcction is a crucial

proccss in the clcctoral cycle and that it will prornotc transparcncy and accountability

in thc conduct ofgcncral elcctions.

Clausc 7

37.'l'hc IEBC agrecd with thc proposcd amendment to thc l;illh Schcdulc to rcmovc

boundary provision in thc saving and thc transition part ol'thc Act and carry thc samc

as substantivc stand-alone part. In the alternalivc, thc Stakcholdcr proposcd thc dclction

of sub section3- 12 of the Fifth Schedule and moving provisions touching on boundary

dclimitation as set out in thc Fifth Schedule to the ncw Scclion 248. It lurthcr proposcd

that thc provision may bc structurcd to rcplicate IIIBC Rules of l)roccdurc as thcy carry

all thc provisions. 'l'hc IIrllC subrnittcd conlbrming standpoints with thc vicw ol'

obtaining consistcncy and clarity in thc tcxt of the Ilill.
38. ELGIA submissions were for the two Flouses to be involvcd in thc dclimitation and

Review of the Electoral process. The Stakeholdcr lurther proposcd amendment to

Clause 24B of the Bill to make reference to a 'Joint Parliamentary Committee' in line

with thc Articlc 124(2) of the Constitution. to accommodatc thc Scnate in the process

considcring that thc Wards arc dcvolvcd units o[Govcrnancc.

39.ORPP submitted that the Committee should rcvicw thc approach ol'thc provision in

the use of a deliberate language to consider human rights in conducting public hearings

by including I'crsons with Disabilitics, incorporating sign languagc and acccss to thc

vcnuc ol'public hcarings. 'l'hc Stakcholdcr submittcd that thc prcparation ol'thc rcviscd
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33. Ihe ELGIA submitted thatthe Bill should bc categorical on thc rolc ol-Parliamcnt in

the rcview process since some changes may require statutory relorms. Consequently, it
proposed thc Ilill should providc timclincs lor thc rcvicw olthc rcport by Parliamcnt

(to mcan both I Iouscs of Parliamcnt) upon submission by thc Cornrnission.

34.-l'he PPLC proposcd that the proposal bc amcndcd to providc that thc audit bc carried

out by a reputablc cntity or audit firms in partncrship with thc Commission.

35. LSK subrnittcd and proposed that the provision and sidc notcs touching on thc rcvicrv

of opcrations in thc conduct of thc gencral clcctions should align and spcak to thc samc

review; ol'thc conduct olthe general elcction.



rcport should have a requiremcnt for the Commission to illustrate how the vicws from

the public have been considcred or included with reasons to that effect.

40. NCCK subrnittcd in support ol'thc proposcd amcndmcnt which in their vicw cndevour

to bring clarity to thc proccdurc lbr dclirnitation ol'clcctoral boundarics.

Committee Observation
41.'t'he Committee observed that in somc instances, reference is made to the National

Assembly (e.g. in the new section 24B) while in others, reference is made to Parliament.
'l'hc Committcc notcd thc necd to havc both I-louscs of Parliament participate in the

clectoral boundary dclirnitation and rcvicw proccss.

42.'lhe IEBC and I-RCK submitted that the First Schedule of the Bill on the composition

ol'the selcction panel be increased from a number of seven (7) to nine (9) to include all

key stakcholders as thc currcnt provision gives priority to political parties by increasing

nominccs liorn PPI-C liom I to 3. Additionally, the proposed two nominees from thc

Parliamcntarv Scrvicc Comrnission arc dccmcd to bc from Political Partics.

43.'l'he ORPP proposed that Parliament should reconsider in Clause 9(2)b qualifuing thc

phrasing ol'thc PPLC to comrnunicate that the representativcs be drawn lrom thc

I,olitical Partics. 't'hc Stakcholder further proposcd deleting the phrasc "coalition of
parties" givcn that Clausc 2 of thc tlill on Intcrpretalion alrcady deljncs "parliamentary

party" ORPP Iurthcr subrnittcd that thc Comrnittec should rcconsider the wording and

the language used to attain the constitutional imperative of two-third gender rule in thc

Selection Panel. 'l-he Stakcholder recommcnded further that the language used by the

IEBC Act whcrc a nominating body is mandated to nominate two representatives to

thc Sclcction Pancl that bcing, onc man and one woman. In addition, the ORPP

rccommcndcd thc usc ol- plain language in thc terms uscd, to avoid determining what

the two-third gcndcr principle of two persons is. In this regard, the nomination by thc

Parliamcntary Scrvice Commission and the Interreligious Council of Kenya should be

qualilicd to "onc man one woman."

44. LSK subrnitted that thc Sclcction Pancl as providcd lor in this provision should bc

rcconstituted to: representation of three persons liom the Parliamentary Service

Commission, and one tiom a parly othcr than the parliamentary party or coalition of
parties; one from the ma.jority party or coalition of parties; One from minority party or

coalition ol'partics: Onc liorn PPI-S, two (2) from LSK on the basis of gender equity;
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onc liom ICPAK and onc liom Intcr-llcligious Council ol'Kcnya.'l'hc LSK was ol'thc
view that thc proposed composition of thc sclcction panel as inl-crrcd in Clausc 9 crcatcs

an imbalance since there would be ovcr representation from the political partics.

45.NCCK proposcd thc cornpositicln of'thc urcmbcrs ol'thc sclcction pancl bc atrrpointcd

through a compctitivc and transparcnt proccss to bolstcr inclusivity and inculcatc

confidence in the recruitment proccss. 'Ihcy proposcd that thc composition ol thc

selection panel should include: two (2) persons nominated by the Parliamentary Scrvicc

Commission representing maiority party or coalition olpartics and thc minority party

or coalition of partics; thrcc pcrsons nominatcd by thc I'>PLC oI whotn-onc shall bc

Iiom a party othcr than a parliamcntary party or coalition ol'particsl onc shall bc liorn

a parliamcntary parly or coalition of partics lbrming thc national govcrnrncnt. 'l'hc

Stakeholder further proposed one person nominated by thc l,SK, onc pcrson norninatcd

by the ICPAK, and two persons nominated by the Inter-Religious Council of Kenya.

46. ELOG submittcd that the proposcd amcndmcnt is inclusivc and guaranlccs public

confidcncc as lar as considcration ol'thc two-third gcndcr principlc. l'hc Stakcholdcr

further recommended that the provision should bc enrichcd to considcr civil socicty

organizations, representations of the PWDs and marginalised communities within thc

mcaning ol'the text ol' the Constitulion. 'l'he Stakeholder lurthcr subrnitted that thc

amcndmcnts to thc sclcction pancl threatcn thc ncutrality and impartiality csscntial lor

thc recruitment of thc II:llC Cornrnissioncrs potcntially compromising thc integrity ol'

the electoral process.

Committee Observation

47.'lhc Committce obscrvcd that thc rcvision ol'thc mcmbcrship of thc sclcction pancl to

give PI'LC cxtra slots for the persons thcy should nominatc is duc to thc fact a gcncral

elcction is political process. In linc with proposed incrcasc in sclcction pancl's

membership from 7 to 9 mcmbcrs, thc Committcc notcd that thc prescnt provision

should be retained as is.

48.'l'he PPLC submittcd that incrcasing thc mcrnbcrship ol'thc sclcction pancl addrcsscs

the deficiency of inclusivity in thc sclcction proccss. 'l'hc Stakcholdcr was ol'thc vicw
that two extra slots designated for the PI'>LC will significantly cnhancc thc political
parties' participation in shaping the future olthe Commission.
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Clause 8

49.'l'he IEIIC supported thc proposed amendmcnt that repeals Section 36 of IEBC Act and

submittcd that thc amendcd provision is not in contention and is spent.

Committee Observation

50.'l'hc Committcc obscrvcd that the provisions undcr section 36 of the IEBC Act on the

procedurc lbr dclimitation of electoral boundaries arc wrongly placed in the Act under

the savings and transition.

Clausc 9

5l.'l'hc IEBC and I-RCK submittcd that thc Irirst Schcdulc olthc Ilill on thc composition

olthe sclcction pancl bc incrcascd from a number olscvcn (7) to nine (9) to includc all

kcy stakeholdcrs as the current provision gives priority to political parties by increasing

nominccs lrom PPLC from I to 3. Additionally, the proposed two nominees from the

Parliamentary Service Commission are deemed to be from Political Parties.

52.'l'he ORPP proposcd that Parliament should rcconsidcr in Clause 9(2)b qualiSing thc

phrasing ol'the PPLC to communicatc that thc reprcsentatives be drawn from thc

Political Parties. The Stakeholder further proposed deleting the phrase "coalition of
parties" given that Clause 2 of the Bill on Interpretation already defines "parliamentary

party" ORPP furthcr submitted that the Committee should reconsider the wording and

thc languagc uscd to attain thc constitutional imperative of two-third gender rulc in thc

Selcction l)ancl. 'l'hc Stakcholdcr rccomrncndcd lurthcr that thc languagc uscd by thc

IEBC Act wherc a nominating body is mandatcd to nominatc two rcprcscntativcs to

the Selection Panel that being, one man and one woman. In addition, the ORPP

rccommended thc use of plain language in the terms used, to avoid determining what

the two-third gendcr principlc oltwo pcrsons is. In this regard, the nomination by the

Parliamentary Scrvicc Cornmission and thc Interrcligious Council of Kcnya should bc

qualificd to "onc lnan one woman."

53.LSK submittcd that thc Selection Panel as provided for in this provision should be

reconstitutcd to: reprcsentation of three persons liom the Parliamentary Servicc

Commission. and onc liom a party othcr than thc parliamcntary party or coalition of
parlics: onc liorn thc rnajority party orcoalition o['partics; Onc lrom rninority party or
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coalition of partics;Onc liorn PPLS, two (2) liom LSK on thc basis of gcndcr cquity;

one from ICPAK and one from Inter-Rcligious Council ol'Kcnya.'l'hc LSK was ol'thc
view that thc proposcd composition olthe sclection pancl as inl'crrcd in Clausc 9 crcatcs

an imbalancc since there would be over represcntation liom thc political parties.

54.NCCK proposcd thc composition ol'thc rncmbcrs ol'thc sclcction pancl bc appointcd

through a compctitivc and transparcnt proccss to bolstcr inclusivity and inculcatc

confidencc in thc recruitment proccss. 'l'hey proposcd that thc composition ol' thc

selection panel should include: two (2) pcrsons nominatcd by thc Parliamcntary Scrvicc

Commission represcnting majority party or coalition ol partics and thc rninority party

or coalition ol partics: thrce persons nominatcd by thc PPLC ol'whom--onc shall bc

liom a party othcrthan a parliamentary party orcoalition ol'partics; onc shall bc liorn

a parliamcntary party or coalition ol parties lbrrning thc national govcrnmcnt. 'l'hc

Stakeholdcr further proposed onc person nominatcd by thc I.SK, one pcrson norninatcd

by the ICI'>AK, and two persons nominated by thc Inter-lteligious Council ol'Kcnya.

55. ELOG subrnittcd that thc proposcd amcndrncnt is inclusivc and guarantces public

confidcnce as far as consideration of the two-third gcndcr principlc. -l'hc 
Stakcholdcr

flrther recommcnded that thc provision should be cnrichcd to considcr civil society

organizations, representations of thc PWDs and marginalised communitics within thc

rncaning o[ thc text of thc Constitution. -l'hc Stakcholdcr furthcr submittcd that thc

amcndrncnts to thc sclcction pancl thrcatcn thc ncutralitl,and impartiality csscntial firr

thc recruitment of the IEIIC Commissioncrs potcntially cornpromising thc intcgrity ol'

the electoral process.

Committee Observation

56.'l'hc Cornmittcc obscrvcd that thc rcvision ol-thc mcmbcrship of thc sclcction pancl to

give PPI,C extra slots lor the persons thcy should nominatc is duc to thc lact a gencral

election is political process. In linc with proposcd incrcasc in sclcction pancl's

membership from 7 to 9 members, the Committee noted that the present provision
should be retained as is.

57.'l'hc PI'l.C submittcd that incrcasing thc rrrcrnbcrship ol'thc sclcction pancl addrcsscs

the dcllciency ol'inclusivity in thc sclcction proccss. 'l'hc Stakcholdcr u,as o['thc viov
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that two cxtra slots designatcd for thc PPLC will significantly snhance the political

parties' participation in shaping thc luturc of thc Comrnission.

Clause l0

58.'l'he IEBC was of the vicw that the quorum of five members to conduct a meeting of
thc Commission was applicablc whcn commissioncrs wcre nine and therefore not

applicabtc in thc prcscnt provision ol'thc llill which proposcd provision shall confinc

the number of thc Commissioncrs to scvcn (7). 1'he I[:BC submittcd that thc quorum ol'

the Commissioners should be dependent on the number of members in post. The IEBC

urged the Committee, in the alternative to consider the following provision:
"Notwithslanding the provisions of paragraph 5, where a vacancy has occurred and

the Commission membership is less thanfive, the quorum shall not be less lhanfifty
percenl (50%) of the number of the Commissioners in posl."

59. Additionally' ELOG made reference to the question on quorum to the recent Supreme

Court ruling on thc BBI judgment where thc Supremc Court notcd that, whereas it is
dcsirable to havc a high threshold lor quorum, the same may lead to procrastination of
thc critical dccision making. 'lhc Stakcholdcr alfirmcd in the submission that this

provision rnay bc construcd to bc inconsistcnt with Articlc 250(l) ol'thc Constitution.

60. LSK on the provision that sccks to amcnd Second Schedule of thc Principal Act

recomrnended that the Committce retains the present provision in the Parent Act as is,

on the basis that thc heavily provision borrows from Mwongozo Code of Governance

which rccommcnds that thc quorum of the lloard should be 5 wherc thc total members

o1'the lloard is 8-9 and 4 wherc the total mcmbcrship is 7 and below. LSK proposcs

that since the currcnt composition of the Commission is 7, quorum of 4 is the most

practical in thcir vicw.

6l.LSK lurther submittcd that thc proposed amcndment of thc second schcdule to thc

Principal Act shall interl'erc with the existing provision in the Principal Act. t,SK

comments that thc principal Act outlays that a decision in the commission is arrived at

cithcr unanirnously or by way of thc majority members ol'the Commission present.

LSK was o1'thc vicw that thc ncw proposcd amcndmcnt delcting paragraph 7 olClausc
l0 shall crcatc room lbr mcmbcrs who arc not prescnt and voting to be part of thc

dccision-making process by simply concurring without indicating how such

concurrcnce would be communicatcd, opening room for manipulation. 'l'he Society
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proposcd that thc provision cndcvour to ensurc prcscncc of mcmbcrs to votc whcn

dccisions arc rnadc.

62.lCJ proposed that the composition of the increascd number of thc Commissioners from

7 to 9 should comprise of: two persons nominatcd by the Parliamcntary Scrvice

Commission, rcprcsenting thc majority party or coalition of partics and thc minority

party or coalition of partics: thrcc pcrsons nominatcd by thc PPLC whonr:--onc shall bc

Iiom a party othcr than thc parliarncntary party or coalition ol'partics: onc shall bc lrom

the majority party or coalition ol'parties; onc shall bc liom thc rninority party or

coalition of parties. One person nominatcd by the LSK, one pcrson notninatcd by thc

Institute of Public Accountants of Kenya; and two persons nominatcd by the Inter-

Religious Council oIKenya. I.lowcvcr. thc Stakcholder envisions that thc amendmcnt

to thc cornposition ol'thc sclcction pancl undcrrnincs thc Constitutional principlcs sc1

oul in Article 81(c) ol'thc Constitution.

Committee Observation

63.'l'hc Committee obscrved that thc quorurn o1'fivc membcrs was rcasonablc lor thc

conduct ol' thc Commission's busincss.

Clausc I I

64.I'he IEBC and ELOG submitted in support olthc proposalto havc a dctailcd stcp b1'

step proccdurc for Lhc boundary dclimitation under thc I;il1h Schcdulc. Ilowcvcr. thc

Commission proposcd that the Schcdule bc lurthcr amcndcd with thc new titlc:
Procedures lbr thc dclirnitation o[ clcctoral units which elaboratcs thc stcp-by-stcp

proccdures to be unde(aken during thc clcctoral boundary delimitation.

65. ELGIA submitted that the Bill should provide a liamework of establishmcnt and thc

membership of thc County Iloundary Pancls. 'l'his is in considcration that currcntly

there is no law on the review of thc County Iloundarics undcr A(iclc 188 ol' thc

Constitution that would havc providc for such pancls.

66.ICJ notcd in thcir submissions that thc timclincs given in the Constitution lor the

boundarics rcview lapscd somctimc in March 2024 conlrary to rccomrncndations givcn

by the National Dialoguc Committcc spccilically on arncndrncnts to Articlc 89 ol'thc
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Constitution. 'the stakeholdcr further submitted that the absence of a fully constituted

IIIBC poses a Constitutional Crisis and dilemma.

Committee Observation

67.'lhe Committee observed that the Senatc on 2nd May 2024 passed the County

Boundaries Bill and the same is currently under consideration by the National

Assembly, and that this will provide a framework of establishment and the membership

o[the County l]oundary Pancls, hence no need to have provisions on thc same in this

Bill.

Committee Observation

68.'l'he Committee observed that the transitional provision allowing the Secretary to the

Commission to continue serving until the end of thcir term will promote stability in the

opcrations of thc Commission as wcll as adherencc to employment law rights of the

Secretary.

Clause l2

69.'l-hc ORPP was in support of proposed transitional provision particularly on the term

on the part that seeks to enable current CEO of the IEBC to serve the remainder of his

term in the event the Bill becomes law.

70. II{CK wcrc ol' thc view that work done by the current selection panel should not

discarded altogcthcr, if upon assessmcnt is lbund useful by the subsequent selection

panel in place whcn the llill is cnacted.

Tl.NCCK alfirmed suppon of the proposed transitional provision that seeks to allow

membcrs serving in the existing selection panel shall be eligible to be nominated to

scrve in thc subscquent panel, upon enactment of Bill.

72.PPLC was of the view that the uncxpircd term ol'thc current CIrO should reviewed and

not rencwcd as contemplatcd under Clause five (5) of the proposed amendment; if the

expiry pcriod of the CEO falls within one year to the next general election. In thc

alternative, the stakeholder proposed appropriate compensation commensurate to

lcgitirnatc cxpcctation advanced by contractual obligation.

17



Committee Observation

73.'fhe Committee observed that the transitional provision allowing the Sccretary to thc

Commission to continuc serving until thc cnd ol-thcir terrn will promotc stability in thc

operations of ftc Commission as wcll as adhcrence to cmploymcnt law rights ot'thc

Secretary.'l'he Committcc was in support o1'thc transitional clausc allowing rncrnbcrs

serving in the existing selection panel to bc eligible lbr nomination to servc in thc

subsequcnt panel, upon enactment of Bill.
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CHAPTER THREE: COMMITTEE OBSERVATIONS

3.1 Committee Observations

74. Ilaving considcrcd thc Ilill and thc submissions rcccivcd thcrcon. thc Committec

madc thc lbllowing obscrvations -
(a) that most of the stakeholders were in support of the Bill and thc reforms it sceks to

put in place, particularly as regards expansion of the selection panel to promote

inclusivity in the selection process, and the putting in place of a framework for

boundary rcvicwt

(b) that thcrc is nced to havc highly qualilicd commissioncrs and lurthcr notcd the

importance of including inlbrmation technology as onc of the key lields that

commissioncrs ought to have experience in, especially considering the wide use of
technology in thc clectoral process, for examplc in voter registration and results

transrnission. 'l'hc Committec also notcs the need for commissioners to have vast

cxpcricncc in thcir arcas ol qualification in order lor thcrn to elliciently and

elTcctivcly undertake their duties;

(c) proposed amendment barring other persons from performing the duties of a

chairpcrson olthc Commission sought to align the Act with the court's judgement

in thc Katiba Institute casc (supra), therc was need to ensure that the functioning ol
thc Cornrnission would not bc afl'cctcd in casc ol'a vacancy or absence in thc ol'fics

olthc chairpcrson to thc Commission. It notcd that this may lcad to a constitutional

crisis cspccially ifthc vacancy occurred during gencral elections;

(d) that thc rcquirement to review the conduct of general elections and table a report

within l8 rnonths as wcll as publish the samc promotcs transparency in the conduct

of elections and ensures that the Commission rcmains accountable to Kenyans and

implements changes that would makc the conduct o1'the next election much more

efficicnt;
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(e) that thc dcllnition ola "parliamcntary party" excludes thc Senatc and only considers

partics in the National Asscmbly. 'l'hc definition o[ Parliament under arlicle 94

includcs both thc National Asscmbly and thc Senate hence thc Bill ought to bc

arncndcd to rcllcct this. -Ihc delinition of a "parliamentary committec" also excludes

the Scnate. hencc thc nced to amend it;



(r) that thcre is lack of clarity as rcgards the submission and revicw of boundary

dclimitation reports by Parliamcnt. In somc instanccs, relercncc is made to thc

National Asscrnbly (in thc ncw scction 241)) whilc in othcrs. rcl'crcncc is madc to

Parliamcnt. Iloth houscs howcvcr play a rolc in cxpansion ol'timclincs lbr thc

boundary revicw proccss. Delimitation ol-clsctoraI boundarics is a scnsitivc pr()ccss

which afl'ects all clcctions in the country and as such, therc is nccd to involvc both

houses in thc boundary revicw proccss. 1'hc proposcd new scction24B and the nov
I;illh Schedulc ought to bc rcvicwcd and amcndcd to rel.lcct involvc both thc Scnatc

and thc National Asscmblv: and

(e) that thcrc wcrc conccrns raiscd about thc shortcncd tcrm ol'thc Courrlission

Secretary/ CEO to the Cornrnission. 'l'hc Committce horvcvcr notss that thc

proposed new timeline is reasonablc as it ensures that the Secrctary has sufflcicnt

timc to lcarn thc internal workings o[the Comrnission so as to cl]-cctivcly cxccutc

his or hcr dutics.

75.'l-he Committec therelorc obscrvcd that thc lbllowing amcndmcnts to thc Ilill rvould bc

rcquircd -
(a) an amcndmcnt to clausc 2 ol'thc Bill to include thc Scnatc in thc dcllnition ol

"parliamcntary party" and "parliamcntary comrnittcc":
(b) an amcndmcnt to clausc 3 so as to makc it a rcquircmcnt lbr pcrsons appointcd as

comrnissioners to have at least ten (10) ycars provcn cxpcricncc in thc llcld one is

qualificd in; and

(c) an amcndmcnt to clause 7 so as to involvc the Senatc and its rclcvant standing

committce in the electoral boundary delimitation proccss.

')i

76.-lhe text of the proposed arncndmcnts is attached as Annex 7.



CH AP'I'E R ['OU R: COM M I'I'TE E RECOM M ENDATIONS

4.1. Committee Recommendations

TT.llaving considcrcd the Independent Electoral and Boundaries Commission

(Amcndmcnt) Ilill.2024 (NationalAssembly IlillNo. 10 of 2024) and the submissions

rcceivcd thcrcon, thc Standing Committcc on Justicc. Lcgal Affairs and I Iuman Itights

rccomrncnds that thc Scnatc Dasses the Bill with amen d ments as proposed by the

Committcc.

21



Annex I:

Annex 2:

Annex 3:

Annex 4:

Annex 5:

Annex 6:

Annex 7

LIST OF ANNEXURES

Minutes of the sittings of the Committec in considering the Bill

Copy of thc Bill as passcd by thc National Asscmbly

Copy of the Mcssage convcying thc Bill to the Senatc

Advertisement published in Lhe Daily Nation and Standard Newspapers on

Wednesday, l5th May, 2024

Copies of Stakeholder Submissions on the Bill

Malrix on thc Indcpendcnt Iilcctoral and Iloundarics Commission

(AmendmcnQ Bill, 2024 (National Asscrnbly Ilill No. l0 oi2024)

Text of the proposed Committee amcndments to thc Bill
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ANNEX I: Minutes of the sittings of the Committee in

considering the Bill



- Chairperson (Chairing)
- Member
- Member
- Member
- Member
- Member
- Member

2

AI}SENT WITII APOI,O(;Y
Sen. Raphael Chimera Mwinzagu, MP
Sen. William Cheptumo Kipkiror, CBS, MP

- Vice-Chair
- Member

- Legal Counsel II
- Clerk Assistant lll (T'aking Minutes)
- Clerk Assistant III
- Media Relations Officer III
- Assistant Audio Officer
- Attachce

SECIIE'I'AIIIAl'
Ms. t,illian Wawcru
Ms. Lynn Aseka
Ms. Angela Bonaya
Mr. Josphat Ng'eno
Ms. Jr-rdith Aoka
Ms. Marion Kibet

I

2

-)

4

5

6

MIN. NO. 17312024 AI)OPI'ION OF'tIIE A(;I]NDA

The agenda of the meeting was adopted having been proposed by Sen. Veronica W

Maina, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.

I)agc I

06

af st$ t

{F -,:....'.. -----t

l3r'r PARLIAMENT l3RD SESSION

MINUTES OF THE I361'H SITTING OF THE STANDING COMMITTEE ON

.TT]STICE. LEGAL AFFAIRS AND HUMAN RIGHTS HELD ON

WEI)NESI)AY. 22NI) MAY.2024 AT 8.OO A.M ON ZOOM ONLINE MEETING
PLATFORM

PRESENT
l. Sen. Wakili Hillary Kiprotich Sigei, MP
2. Sen. F'atuma Adan Dullo, CBS, MP
3. Sen. Hamida AliKibwana, MP
4. Scn. Cathcrine Muycka Mumma, MP
5. Sen. Veronica W. Maina, MP
6. Sen. Karen Njeri Nyamu, MP
7. Sen. Andrew Omtatah Okoiti, MP

MIN. NO. 17212024 PRELIMINAITIES

The Chairperson called the meeting to order at twenty-seven minutos past eight O'clock
and opened with a word of prayer.



hl.l'lC'l'Olt,\1. ANI) lX)tlNl),\l{ll'ls (lO}llllSSION
,\1\I It\ t)\I t.tNI') IIILL. 2021 (\,\'l'lONAl.

The Committee commenced consideration of the Independent Electoral &amp;

Boundaries Commission (Amendment)8i11,2024 (National Assembly Bills No. 10

ol 2024) and was taken through the legal brief, Committee Paper No. 54. 'l'hc

Committee notcd the principal object ol'the Independcnt lllectoral and Iloundaries

Commission (Amendment) Bil, 2024 is to atnend thc Indepcndent Iilectoral and

Boundaries Commission Act to redefine key terms, expand qualilication criteria, and

streamline vacancy management. The Bill seeks to enhance transparency, efficiency,

and accountability in elecloral processes. 'fhe Bill seeks to make the Commission's

appointment processes rnore inclusive and lransparent whilc ensuring continuity and

stabilitl' within its administrative structure.

Due to lapse of time, the Committee resolved to resume considcration of thc Bill at

its subsequent meeting scheduled to be held on Friday, 24tt'May,2024 in Machakos

County.

NIIN. NO. 17512024 CONSIDIRATION OF 'I'I'IE COUNTY CIVIC
IiDUCATION BILL,2024 (SI.],NATIi I}ILLS NO. 4 OF
2021\

'l'he Cornmittee deferred this Agenda due to lapse of time

MIN. NO. 17612021 AD.lOtiltNN{ltN't

The Chairperson adjourned the mceting at sixteen minutcs past ninc O'clock. '[he next

meeting was scheduled to be held on'l'hursday, 23'd May,2024 al nine O'clock.

SIGn-Iil):

DATE
'_9 2-D)

I)agc 2

MIN. NO. t14t2024 CONSIDEIIATION OF I'IIE INI)I.ll',rNDLN I'

ASSI.]MBLY BII,LS NO. IO OIT 202.I)

1-8 *..
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I3,I'II PARIJIAMENT I3RD SESSION

MINU'I'ES OI...I.HE I3t]III SIT.I'ING OF THI.] STANT)IN(; COMMITTEE ON

.II]STICtr LEGAL AFFAII{S AND HUMAN RIGIITS IIELI) ON FRIDAY 24ttr

MAY 2024 AT 9.OO A.M AT THE FOUR POINTS BY SHERATON NAIIIOBI

1. Sen

2. Scn
3. Sen

4. Sen

5. Sen
6. Sen

7. Sen
8. Sen

Wakili Hillary Kiprotich Sigei, MP
I{aphael Chimela Mwinzagu, MP
Fatuma Adan Dullo, CBS, MP
Hamida Ali Kibwana, MP
Catherine Muyeka Mumma, MP
Veronica W. Maina, MP
Karen Njeri Nyamu, MP
Andrew Omtatah Okoiti, MP

AI]SI.]NT WITH APOLOGY
1. Sen. William Cheptumo Kipkiror, CBS, MP - Mcmber

STCRI.]'I'AIi.IAl'
I

2

3

4

5

6

1

8

9

Mr. Ilassan Odhowa
Ms. Lillian Waweru
Ms. Lynn Aseka
Ms. Angela Bonaya
Mr. Josphat Ng'eno
Ms. Judith Aoka
Ms. Rosebella Ngesa
Mr. Abdalla Mbore
Ms. Marion Kibet

- tIoD, Governance Committees
- Legal Counsel II
- Clerk Assistant lll (Taking Minutes)
- Clerk Assistant III
- Media Relations Officer III
- Assistant Audio Officer
- Protocol Officer III
- Sergeant-at-Arms
- Attachee

IN AT'I'ENI)ANCE (See Annexfor Full List)
i. Independent Electoral and Boundaries Commission (IEBC)
2. Office of the Registrar of Political Parties (ORPP)

3. Political Parties Liaison Commission (PPLC)
4. Inter-Iteligious Council of Kenya
5. Elcctoral Law and Governance Instilute lbr Africa (ELGIA)

Pagc I

Or

t srrt

AIRPORT

PITESENT
- Chairperson
- Vicc-Chair (Chairing)
- Member
- Member
- Member
- Member
- Member
- Member



MIN. NO. 18112024 PI{ELIMINAIIIES

MrN. N0. 18212024 ADOPTION OF T[I[ AGENDA

'l'hc agcncla ol'tl.rc rncctit.tg u,as adoptcd hat,ing bccn proposcd by Scn. Andrcu'Onrtatah
Okoiti, MI'and secondcd by Sen. Ilamida Ali Kibu'ana. MP.

MIN. NO. 18312024 MEETING WITH STAKEHOLDEIIS TO I{ECIiIVIi
SUI}N{ISIONS AND DELIBERATE ON THE
INDIIPENI)IiN'I' EI,IICTOITAL ANI) I}OUNDAITIES
COMMISSION (AMENI)]VIIiN'I') BILL. 2024
NAI'IONAL ASSIiMI}I,Y I}II,I,S NO l0 ()r.- 202{

The Committee resumed consideration of the Independcnt Electoral and I-loundaries

Commission (Amendment) P|LL,2024 (National Assembly Bills No. 10 of 2024). 'fhe

Committee noted that some of the invited stakeholders made their representations on

the Bill belore the joint sitting of the counterpart Committees olthe National Assembly

and the Senatc that was held on the 1Stl' Lpril,2024.lJpon invitation by thc Chairpcrson.

the Committee received submissions fiom the Ibllowing invited stakeholders -

a) Indcpendent Electoral and Boundarics Commission

The Commission noted that the Independent Electoral and Boundaries Commission

(Amendment) 8111,2024 (National Assembly Bills No. l0 of 2024), makes proposals

to amend the IEBC Act and that the said proposals are intendcd to enhance the efficacy

of the Commission processes. 'l'he Commission submitted that they are in support ol
the intention of the Bill and the reviewed provisions. However, the Commission has

some l'eservations on the splitting of the procedures that would amount to duplication

of provisions or.r boundary delimitation and Clause 5, Section 10, the Commission saw

it fit to retain tl.re five (5) years term of office of the Commission Secrctary. Under the

First Schedule, Amend the composition of the selection panel from 7 to 9. the

Commission was of the view that the selection panel needed to be inclusivc of all key

stakeholders who would give additional value to the process e.g. Special Interest

Groups.

b) Officc of the Registrar of Political Parties

ORPP supported the proposed amendments on the Bill other than Clause 5 wherc they

submitted that Parliament ought to retain the term of office of the IEBC CEO of 5 years

I)agc 2

'l'hc Chairperson called the meeting 1o order at twenty minutes past ninc O'clock and

opened with a word ol prayer. l'his was followed by a self-introductoly scssion by

Senators, Secretariat, and the invited stakeholders



of discriminating against competent professionals who may not have just that one single

qualification.

e) Electoral Law and Governance for Africa

The Committee noted that ELGIA provided technical support to the NADCO process

and is in agreement with most of the proposals and recommendations contained in the

Report and the Bill generally. ELGIA went further and submitted that -
i) Clause 6 of the Bill should provide timelines for the review of the report by

parliament upon submission by the Commission;

ii) Clause 7 proposes to amend the principal Act by inserting paft IIIA Dclirnitation

of Electoral units after section 24A of the Act. ELGIA recommends amendmenl

to section 248 of the Bill to make reference to a 'joint Parliamentary

Committee' in line with Article 124(2) of the Constitution, to accommodate the

Senate in thc process. This is in consideration that wards are devolvcd units ol
Governance; and

iii) Clause I I on procedures for the Delimitation of Electoral Units, the Bill should

provide a framework of establishment and membership of the County

Boundaries Panels.

I,rr\. No. 1841202,1

-l'he Chairperson adjourned the meeting at five minutes past one O'clock. -I'he 
next

meeting was scheduled to commence the same day at two O'clock.

SIGNF]I)

DArE: .............+.# s-/.zu

Page 4
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c) I)oliticll I)artics Liaison Commission

'l'he Commission was in support ol the proposed amendments and stated that the

amendments aim to streamline the conduct and operations of the Commission to

enhance the rcalization of its core mandate. They further stated that the Bill contains

some progressive provisions that, if adopted by Parliament and enacted into law, would

held address tl.re inherent problems faced by the Commission. I-Iowever, the Bill also

includes provisions that would require fine-tuning to enable seamless functional

institution such as -
i) they opposed the deietion in clause 2(a) as proposed in the Bill and to align the

Act with the judgment of the court. l'he Cornmission proposed and amendment

to scction 6 ol'the Bill in respect of the qualifications of the vice chairperson or

any mcmbcr who thc Comn.rission would elect to aot as chairperson in thc case

ofa vacancy; and

ii) 'lhe Commission recommended to uphold the qualifications in section 6(2) of
members of the Commission as the basic qualifications but raise the bar for the

chairperson to be a Masters Degree holder;

d) Intcr-llcligious Oouncil of Kcnya

'l'he Council was in support of the proposed Bill and submitted that the proposed

amcndrnent to scction 6 of Cap 7(c) to include experiencc in accounting and ICT should

be reconsidclcd or deletc thc proposed amendmenl. This is because it may run the risk

I)age 3

rvith an opportunity for reappointment as provided in the IEBC Act. They further

submitted that -
i) under clause 9, Parliament should consider qualifuing the phrasing of PPLC to

communicate the representatives are drawn from political parties;

ii) parliamcnt should considcr dclcting the Phrase "coalition of parties" from the

provision givcn that Clausc 2 of the llill already dcfincs a parliamentary pafly

to include a coalition of parlies;

iii) plain terms should be used as opposed to inviting the difficulty of determining

what two-thirds gender principle of two persons. That is, Clause 9 should retain

thc language of thc IIIBC Act where a nominating body is entitled to nominate

two rcpresentativcs that bcing one male onc female; and

iv) Clausc 11, paragraph T on public hcaring, there should be inclusior.r ol'pcrsons

with disabilities. 'lhis may include sign language and access to the venue of
public hearing. Under paragraph 8(2) on the preparation of a revised report

should have a requirement for the Commission to illustrate how the views from

thc public havc bcen considercd with reasons thereof.
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I3TH PARLIAMENT I3RD SESSION

MINUTES OF THE I39-I'H S ITTING OF THE STANDING COMMITTEE ON
.IUSTICE LEGAL AFFAIRS AND HUMAN RIGHTS HELD ON FRIDAY z4'ttt
MAY 2024 AT 2.OO P.M AT THE FOUR POINTS BY SHERATON NAIROI]I

I'R.I.]SENl'
L Sen

2. Sen

3. Sen
4. Sen

5. Sen

6. Sen

7. Sen

8. Sen

Wakili Hillary Kiprotich Sigei, MP
I{aphael Chirnera Mwinzagu, MP
Fatuma Adan Dullo, CBS, MP
Ijarrida Ali Kibwana, MP
Cathcrine Muyeka Mumma, MP
Veronica W. Maina, MP
Karen NjeriNyamu, MP
Andrcw Orntatah Okoiti, MP

- Chairperson
- Vice-Chair (Chairing)
- Member
- Member
- Member
- Member
- Member
- Mcmber

AI}SENT WITH APOLOGY
l. Sen. Williarn Cheptumo Kipkiror, CIIS, MP - Member

SECRETARIAT
1. Mr. Hassan Odhowa
2. Ms. Lillian Wawcru
3. Ms. Lynn Aseka
4. Ms. Angela Ilonaya
5. Mr. Josphat Ng'cno
6. Ms. Judith Aoka
7. Ms. Rosebella Ngesa
8. Mr. Abdalla Mbore
9. Ms. Marion Kibct

- HoD, Governance Committees
-Legal Counselll
- Clerk Assistant IlI (Taking Minutes)
- Clerk Assistant III
- Mcdia Relations Officcr lll
- Assistant Audio Officer
- Protocol Officer III
- Sergeant-at-Arms
- Attachcc

IN A'TTENDANCE (See Annexfor Full List)
indepcndent Eleotoral and Boundaries Commission (IHBC)
Office of the Registrar of PoliticalParties (ORPP)2
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MIN. NO. 18512024 PRELIMINARIES

'fhe Chairpcrson called the meeting to order at twenty minutcs past two O'clock

MtN. NO. 186t2024

COMMISSION (AMENDMENT) BILL. 2024'

a) Inter-llcligious Council of Kcnya

'l'he Council r,vas in support ol the proposed llill and submittcd that thc pro;loscd

arrendment to section 6 of Cap 7(c) to include experience in accounting and IC'l' should

bc reconsidered or delete the proposed amendment.'Ihis is because it may run the risk ol'

tliscrirninating againsl competent prolbssionals who may not have just that onc single

qualilication.

b) Electoral Law and Governance for Africa

.l'hc 
Cornmitree noted that ELGIA provided technical support to the NADCO process and

is in agrecrncnt u,ith rnost of the proposals and recommcndations containcd in the Rcport

and thc Bill gcnerally. Iil,GIA wcnt ii.rrthcr and submittcd that

i) Clausc 6 o1'the Bill should provide timelines lbr thc revicw of thc report b1'

parliament upon submission by the Commission;

ii) Clause 7 proposes to amend the principal Act by inserting part IIIA Delimitation

of Electoral units aftcr section 24A of the Act. ELGIA recomrnends amendmcnt to

section 24ll of thc Bill to makc rcferencc to a'joint Parliarncnlary Cornmittce'in

line with Article 124(2) ol thc Constitution, to accommodate the Scnate in thc

process. fhis is in consideralion that wards are devolved units ol'(iovcrnance; and

iii) Clause I i on procedures fbr the Delimitation of lllectoral lJnits, thc I]ill shoutd

proviile a framework of establishment and rnembership of the County Boundaries

Panels.

3. Political Parties LiaisonCommission(PPLC)
4. Intcr-l{eligious Council oI Kenya
5. l:lectoral Law and Govcrnance Institute lbr Alrica (I]LGIA)

ME,ETING WITH STAKEHOLDERS TO IT.ECEIVE

SUBMISIONS AND DELIBERATE ON THE
INDEPENDENT ELECTORAL AND BOUNDARIEI

(NATIONAL ASSEMBLY BILLS NO. IO OF 2024)



Deliberations

After the Commifi.ec received submissions from the invited stakeholders, this was lollowed

by a discussion on the key issues that arose liorn the submissions rcceivcd, including -'
i) what mischiel is the Bill trying to cure by reducing the terrrr of ofilcc of the IIIBC

SecretaryiCliO {iom 5 years to 4 years;

ii) whether the Board requires professional qualilications and at least tcn years'

cxperience in mattcrs relating to any of the required fields; and

iii) inserting the word "and Senate" in somc o1'the provisions that do not mcntion thc

Scnatc but mcntion thc National Assernbly.

'l-hcreupon, the Comrnittee directed the Secretariat to preparc a draft report on the Ilitl to

be considered and adopted on the subsequent meeting.

MrN. NO. 18712024 ADJOURNMENT

'l'hc Chairperson adjourned the mceting at ten minutes past lour O'clock. The next meeting

rvas scheduled to be held on Saturday, 25tl' May, 2024 at nine O'clock.

SI(;NI.]I)
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MINUTES OF THE 1 40I'II SITTING OF THE STANDING COMMITTEE ON

I'RES!]N1'
l. Sen

2. Sen

3. Scn
4. Scn
5. Sen

6. Sen

1. Sen

WakiliHillary Kiprotich Sigei, MP
Itaphael Chimcra Mwinzagu, MP
Fatuma Adan Dullo, CBS, MP
Ilarnida Ali Kibwana, MP
Catherinc Muycka Mutnma, MP
Karcn NjcriNyamu, MP
Andrew Omtatah Okoiti, MP

- Chairperson
- Vice-Chair (Chairing)
- Member
- Member
- Member
- Member
- Member

2

ABSENT WITH APOLOGY
Sen. William Cheptumo Kipkiror, CBS, MP
Sen. Veronica W. Maina, MP

- Member
- Member

SECRETARIAT
LMr
2. Ms
3. Ms
4. Ms
5. Mr
6. Ms
7. Ms
8. Mr

9. Ms

Flassan Odhowa
Lillian Waweru
Lynn Aseka
Angcla llonaya
Josphat Ng'cno
Judith Aoka
Itoscbella Ngesa
Abdalla Mbore
Marion Kibet

Or
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I3,I'II PARLIAMENT I3RD SESSION

JUSTICE. LEGAL AFFAIRS AND HUMAN RIGHTS HELD ON SATURDAY.
25TII MAY. 2024 AT 9.OO A.M AT THE FOUR POINTS BY SHERATON. NAIROBI.
AIRPORT

- HoD, Governance Committees
- Legal Counsel II
- Clerk Assistant III (Taking Minutes)
- Clerk Assistant III
- Media Ilelations Officer III
- Assistant Audio Offrcer
- Protocol Officer III
- Sergeant-at-Arms
- Attachee



MIN. NO. 18812024 PRELIMINARIES

'l'he Chairperson called the meeting to order at twenty-two minutes past nine O'clock and

opened with a word oI prayer.

MIN. NO. 189/2024 ADOPTION OF THE AGENDA

CONSIDERATION OF THE DITAFT COMMIT]'EE
REPOIIT ON THE INDBI'ENDENT ELBC'TOITAL ANT)

2024 (NATIONAL ASSEM I}LY BILLs NO. l0 ()F 2024)

'l'hc Cornmiltcc was takcn through the draft Iteport on thc Indepcndent lilcctoral and

Boundaries Cornmission (Arnendment) llill,2024 (National Asscmbly llills No. 10 ot'

2024)with thc proposed amcndments incorporated as observations atrd recomtncndations

at chapters thrcc and four ofthe Repofi.

'l'hercal1er, the Committee adopted the Report, having been proposed by Sen. Hamida Ali
Kibr'vana, MP and secondcd by Sen. Andrew Orntatah Okoiti, MI'.

MIN. NO. I9II2O24 ADJOURNMENT

't'hc Chairpcrson adjourncd the mecting at fourty-five minutes past twelve O'clock. 'l'hc

next rnccting r.vas schcdulcd to bc hcld on Tucsday, 28th May, 2024 at ninc O'clock.

SICNED

Ls( z)aE lDATE

-fhe 
agenda of the meeting was adopted having been proposed by Sen. Catherine Muyeka

Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti, MP.

MIN. NO. 190/2024

I}OUNDAIUES COMMISSION (AMENDMEN'I) I}ILI,.
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ANNEX 2: Copy of the Bill as passed by the National

Assembly Bill



REI'UBLIC OF KENYA

PARLIAMENT

NATIONAL ASSEMBLY BILLS

(Bitt No. t0 of 2024)

THE INDEPENDENT ELECTORAL AND
BOUNDARIES COMMISSION

(AMENDMENT) B[LL,2024
(A Bill publishcd in the Kenya Gazette Supplement No. 46 of2024 and passcd

bythe National fu;.Sglnbly, wi!!r amendments., onMay 2nd,2024)
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THE INDEPENDENT ELECTORAL AND BOUNDARIES
COI\,INIISSION (AMENDMENT) BILL, 2024

A Bilt.for

AN ACT of Parliameot to amend the Independent Electoral
and Boundarles Commlssion Act and for connected

Purposes

ENACTED by the Parliamenr of Kenya, as follows-
l. This Act may be cited as ttre Independent Elecroral

and Boundaries Commission (Amendment) Acq 2024 and
shall come into force upon publication ii lhe Gazette.

2. Section 2 of the Independent Electoral and Boundaries
Commission Act (hereinaffcr referrcd to as "the principal Act")
is amended-

(a) in the definition of thc word "chairperson" by deleting
the words "or the vice-chairperson or a member of the
Commission when discharging the functions of the
chairperson" appearing immediately after the word
"Constitution;

(b) by deleting the definition of the expression "first
review";

(c) by deleting the definition of thc exprcssion "former
Boundaries Commission";

Sho( rirlc and
gommenccmaot.

Am.ndrncnt of
rrclion 2 ofCap.
7C.

(d) by delcting the definition of the expressioo "fortner
Constitution":

(e) by deletiag thc dcfinition of the expression "issues
arising";

(f) by insening the following new definition in proper
alphabeticd sequence-

"parliamentary party" means a pa(y or
coalition of parties consisting of not less than
fivc perccnt of the membership of the National
Assembly;

---- 3." SEA66n-6 ol-frt pilnCfid-Iit iffimend'ed--ii--*'Am'nd'ndr"'or
t'+bseqggr-r (2Ig) - bv .- insjrtin g - tiie-& llow ing 

-Uew--s ub- --fJ- 
o' 

A 
--paragraphs immediately after sub-paragraph (vi)-
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(vii) information and communication
technology;

(viii) accounting.

4. Section 7A of the principai Act is amended-

(a) by deleting sub-section (4);

(b) by deleting sub-section (5);

(c) by deleting sub-section (6).

5. Section I0 of the principal Act is amended by deleting
sub-section (4) and substituting therefor the following new sub-
section-

(4) The secreta4, shall hold office for a term
of four ycars and is eligiblc for rc-appointrncnt
for one further terro of foul years.

6. The principal Act is amended by inserting the
following new section immediately after section 24-

AmcnCmcrl(

ArnGndmdlt of
scction 7A. of
Crp. 7C.

scction l0
of
of

Cop.7C

lnsenioo of a

oew rcction 24A
in Crp. 7C.

lrscrtion of a
ncw PART

!{A io Cap.

Rcvicw ofconduct
of gcncral
clcctiou.

Procedure
dclipilation
clcctorol
boundaries.

24A. (l) Thc Commission shall, after
evcry general election, review its opcrations and
make the necessary changes required to make
its operations morc effcient, effective,
transparent and accountable.

(2) The rcview shall be completed
rvithin eighteen months after every general
election and the Commission shall publish the
report in the Gazette and submit the report to
Parliament.

7. The principai Act is amended by inserting the
foltowing new Part immediately after section 24A-

PART IIIA_DELIMITATION OF
ELECTORALUNITS

r:', 24r,. (l) The Commission shall* 
arstn-aige iB-mdndatd of rht-delifrTtEtion cif ' - '

boundaries of constituencies and wards in
- ----acsrrdancuwlth rh€ crutrgtltution,tfls-Aot -erid---

any other law.
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(2) Subject to the Constitution, mafters
to be addressed in the delimitation of electoral
boundaries are-

(a) review of the names and

boundaries of constituencies;

@) review of the number, names
and boundaries of wards;

(c) re-distribution of wards
affected by any changcs in the
boundsries of constituencies;
and

(d) ensuring that the number of
inhabitants in each
constituency and ward is as

nearly as possible, equal to the
population quota as provided
for by Article 89(5) of the
Constitution and that such a
process-

(i) allows for variation of
margin of not more than the
limits provided under
Article 89(6) of the
Constitution in relation to
cities, sparsely populated
areas and other areas;

(ii) takes into account the
provisions of Article
89(7Xb) of the Constitution
that provides for the
progressive realization of
the requirement that the' number of inhabitarts in
each coustituency and ward
to be as nearly as Possible,
equal to the PoPulation' --!Iota fdr-1lie purPdTESTf
the each review;
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(iii) is subject to the use of
enumerated national ccnsus
figures.

(3) The Commission shall prepare arid
publish a preliminary report outlining-

(a) the proposed delimitation of
boundaries for constituencies and wards; and

(b) the specific geographical
demographical details relating to such
delimitation; and

( ) The Commission shall ensure that
the preliminary repod is made available to the
public for a period of tlirty days and invite
representations from the public on . the
proposals contained in the report during that
period.

. (5) Upon the expiry of the period
provided in subsection (a), the Commission
shall, within fourteen days, review the
proposed delimitation of boundaries
considering the vicws received and submit the
revised preliminary report to the Parliamentary
Committee.

(6) The Parliamentary Committee
shall, within fourteen days of receipt of the
revised preliminary report, table the report in
the National Assembly togethcr with its
recommendations.

(7) The National Assembly shali,
within fourteeu days of the tabling of the
revised preliminary report, consider the report
and forward its recommendations to the
Commission.

(8) Within fourteen days of the expiry
of theperiod provided for in su.bsection (7),.the.
Commission shall upon receipt and

-- considerations ofuhe.National Assembly-an&-
representations from the public, prepare the
final report for publication in the Gazette.
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(9) Where the National Assembly fails
to make recornmendations within the period
specified in subsection (7), the Commission
shall publish its report in accordance with
subsection (8).

(10) A person who, being responsible
for the publication in the Gazette of lhe frnal
report submitted under this subsection fails to
publish the report within the time requfued by
the Commission after the report has been
submifted to that person, commits an offence
and is liable to imprisonment for a term of one
year.

(11) Notwithstanding any other written
law, where the final report is not published in
accordance with the provisions of subsection
(9) the Commission shall, within seven days of
the subrnission of the said report, cause the
report to be published in at least two daiiies of
national circulation and such publication shall
have effect as if it were done in the Gazette.

(12) Subject to this section, the
provisions set out ir the Fifth Schedule shall
apply during the process of delimitation of
electoral units.

The principal Act is amended by repealing section 36.

9. The First Schedule to the principal Act is amended-

(a) in paragraph 1-
(i) by deleting the word "seven" appearing

immediately after the wolds "consisting
of' appearing in sub-paragraph (1) and
substituting therefor the word "nine";

(ii) by deleting sub-paragraph (2) and- --subshtuttrg-therefor the- foilowing"new

"__- sub-oaggTq!- --
"(2) The selection panel shall consist
of-

8. Rcpcal of
scction 36 of
Cap- ?C.
Amcndmcnt of
lhE Firsl
Schcdulc to Crp
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(a) two persons nominated by rhe
Parliamentary Service
Commission, representing the
.majority party or coalition of
parties and the minority party
or coalition of parties;

(b) three persons nominated by
the Political Parties Liaison
Committee of whom-
(i) one shall be ftom a pady

other than a
parliamentary parry or
coalition of parties;

(ii) one shall be from the
majority party or
coalition of parties;

(iii) one shall be from the
minority party or
coalition of parties;

(c) one person nominated by the
Law Society of Kenya;

(d) one person nominatcd by the
Institute of Certified Public
Accountants of Kenya; and

(e) two persons nominated by the
Inter-religious Council of
Kenya."

(iir) by inserthg the following new sub-
paragraphs immediately after sub-
paragraph (2A)-

"(28) The respective nominating
bodiqs shall select thc nominees for
appointment through a competitive
and_tlqnsparlqfpge_S: __
(2C) Iu nominating, the persons undcr

-subparetgraph €X&); (b) andff-the 
--respective nominating bodies shall

ensure that not morc than two{hirds



310 The Indepcrutent Elcaoral and Boundarics Comnission (Amcndmcnt) BiU,2A4

of the nominees are of the same

gender."

(iv) in sub-paragraph (3), by deleting the words
"sub-paragraphs (2)(b) and (c)" and

substituting therefor the words "sub-
paragraphs (2)(b), (c), (d) and (e)";

(v) by inserting the following ncw
subparagraph immediately after
subparagraph (6!-

"(7) The Parliamentary Service
Commission shall providc for and
meet the expenditure of the
selection panel."

(b) by deleqing paragraph 6 and substituting
therefor the following new paragraph-

'Dissolution of Selection Panel
6. (1) The selection panel shall finalize
the recruitment exercise within ninety
days of lts appointment and forward the
namcs of thc nominees to the President
and shall tlereafter stand dissolved.
(2) Despite sub-paragraph (l),
Parliament may, by ruolution passed in
both the National Assembly and the
Senate, extend the tenure of the
selection panel for a specified period."

10. The Second Schedule to the priacipal Act is
amended-

(a) by deleting paragraph 5 and substituting therefor
the following new paragraph-

"5. The quorum for 0re conduct of
business at a meeting . of the
Commission shall be at least five
mernbers of the €ornmis siori'

O).by-deletlng-p aragraph-7-and subsl,isrting therefer--. .

the following ncw paragraph-

thc Sccood
Scll.dulc to Cop.
7C.
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Rcpcrl rod
replsclmlnl of
thc Fifd
schcdulc Io Crp.
1C.

"(7) Unless a unanimcjus decision is

reached, a decision on any matter before
the Commission shall be bY ttrc
concurence of a majority of all the
members of the Commission-"

11. The principal Act is amended by deleting ttte Fifih
Schcdule and substitutiDg therefor the following new
Schedule-

IITTHSCHEDULE (s.24B(12))

PROCEDURES FOR TIIE DELII\IITATION OF
ELECTORAL LINITS

1. Notice of detimitation of elecioral unih
(1) W}cnevcr it is necessary to review the names and

boundaries of electoral utrits itr accordance rvith
Article 89(2) and (3) of the Constitution, the
Commission shall notify the public of-
(a) the intended review;

(b) invite representations from interested parties;
and

(c) specify the period within which the
Commission shall publish the preliminary report.

(2) A notice under sub-paragraph (l) shall be
accompanied by a preliminary report containing the
particulars set out under paragraph 2.

2. Preliminary report
The preliminary report shall contain the following
particulars-
(a) the proposed delimitation of boundaries for

constiruencies and wards including the actual
proposed names of every constituenci and

ward; and

(b) description of the proposed boundaries showing
the specific geographical and demographical

--- - details{olating+o sueh'delirnitatiorrholuding--
(i) the population quota for constituencies

and wards; -'
(ii) the number of inhabitants in every

constituency and ward;
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(iii) a classification in relation to each
electoral area indicating. whether it is a
city, a sparsely populated zuea or othcr
arca; and.

(iv) an indication of the proposed margin of
change from the population quota.

3. Reference materials
( 1) The Commission shall, use as its primary
reference materia[-

(a) the final report of the last Electoral and
Boundaries Commission on the review of
electoral units; and

(b) ttrc latest official population census report.

(2) The Corrmission may use as its secondary
reference material-

(a) the repofls of County Boundary Revicw
Panels; or

@) other relevant data.

(3) The County Boundary Review Panels shall
conduct their business as the Commission may, by
guidelines determine.

4. Ascertainmcnt of the inhabitants of Kenya

(l) For purposes of determining thc population
quota, the Commission shall ascertain the number of
the inhabitants of Kenya from the figures contained
in the latest olEcial national population census
reporL

(2) Despite sub-paragraph (1), the Commission shall,
subject to the timclines set out under Article 89(2) of
the Constitution, conduct the delimitation exercise
after the national population census.

(3) The Kenya National Bureau ofstatistics, shall, as

-.-. soon -as-possible aftor- the -corrpletion o8-every
national census, submit a copy of the report in the

* * -prcscritad formatto the Commission.

5. Publicization of the preliminary report



{
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( I ) The Commission shall-
(a) publicize the prelimiuary report in its website

and in at Ieast trvo ncwspapers of nationwidc
circulation;

@) invite the public to make representations on
the proposals contained in the report; and

(c) put in placc administrative mechanisms for
receiving represcntations from the public.

(2) The period set aside for receiving represcntations
from the public on the proposals contained in the
rcpod under this paragraph shall bc as determined by
the Corrmission.

6. PubIic sensitization

(i) Thc Commission shall, upon notification of the
public of the intended delimitation. of boundaries
undcr paragraph I of this Schcdulc, provide the
framework for sensitization and participation of the
public.

(2) The Commission may engage the media, avail
equipment and prepare materials for eflective public
education and engagement.

7. Public hearings

(l) The Commission shall conduct boundaries
review hearings in every county snd may constitute
constitucncies and wards boundaries review panels
in each county for the purposes of facilitating public
hearings.

(2) Before engaging in the county boundaries review
hearings, the Commission shall notiff the public of
date, time and place of such hearings.

(3) Representations to the Commission may be made
orallyorjnvritiq-.
(4) The proceedings of all boundary review public
E6trfi-gs S6-ilf--b? iE6lde4 'translatcd 

;iid -

transcribed.

5
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8. Preparation of revised report

( l) Upon completion of the public hearings, the
Commission shall review thc proposed delimitation
bf boundaries and submit the report 1o Parliament.

(2) The revised report shall be based on the feedback
received dwing thc public consultative process,
subject to the relevant provisions ofthe law.

9. Preparation and dissemination of maps

(1) The Commission shall prepare and publish maps
in its website,-

(a) for all the electoral units in accordance with
the final bou.ndary di sscmination deli m itation
report;

(t) for the rcspcctive constituencies in every
county; and

(c) for wards in every constituency.

(2) Despite sub-paragraph (i), the Commission sh&ll
provide physical copies of the maps to Parliamenl.

10. Review of thc decisions of the Commission

(l) Pursuant to Article 89(10) of the Constitution, a
pe$on may apply to the High Court for review of a
decision of the Commission on the delimitation of
electoral boundaries.

(2) An application for the review urder this
paragraph shall be madc within thirty days of the
publication of the decision in lhe Gazette as required
under Articlc 89(9) of the Constitution and shall be

heard and determined within three months of the date
on which it is filed.

11. Maintenance of records

The Cornmission shall ensue that all documents,
'mEreireE -ptliuitioEs-- reFoTTr' -arId--' "

*_lgc9mq9ldalioqs. grliry_ frogr the {elig&!Lo_n
process are maintained in a form that is acccssible
and usable by members of the public.
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--12. Duty of certain officers to co_operate with the
Commission

It-shall be the duty of every state. officer or public
officcr sening in the relevant govemment ministry,
department or sgency including the ministrry for the
timc being responsible for tnterior and ilationA
Administration, Director of Surveys, Director-
General of the Kenya National Bureau of Statistics
and every other public ofticer whose services are
required by the Commission for purposes of the
delimitation of electoral unie io provide the
necessary information aad technical support.

12. Upon the commencement of this Act_
(a) &e selection panel existing immediately before

the commencement of rhis Act shail stand
dissolved but-

(i) the members of that panel may be
nominated to serye in any subscquent
pancl; and

(ii) nor.hing done by that pancl for purposes
of executing its functions shall, if done in
good faith, render any mcmbcr of 0rat
panel personally liable for any action,
claim or demand;

(b) the respective nominating bodies under
paragraph l(2Xb), (c), (d) and (c) of thc First
Schedule oo the principal Act shall within
foufteen days from the date of commencement
of this Act submit the names of their nominees
to the Parliamentary Service Commission for
transmission to thc president for appoirtment to
the selection panel under the Act;

(c) the Prcsident shall, within seven days of receipt
-- 'of the narfley of fie-:rominees unilcr DtrraeraEh 

.

l(2) of the First Schg_{-u_!g rojhcJr_rincipaia.r' ' -frbm 
rhe PiriEil;nfiry S;. ;C"-ii_;;;,

appoint a selection panel for the purpose of

Sovillg
trrasitioo.

atd
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appointment of the chairpcrson and members of
the Commission; and

(d) a person holding the office of the secretary of
the Independent Electoral and Boundaries
Commission shall continue in office for the
rcmainder of the unexpired period of their term.
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I cerlify that this printed impression is a uue copy ofthe Bill passed by the
Notional Assembly on Thursday, 2'r May,2024.

9

Clerk of the National Assembly

Endoned for prcsentation to thc Scnate in accordance with the provisions
of Standing Order 142 of the National Assembly.

e Assembly

PRIN'I'r,)D BY rIilr C!-ERK OF TLIi N_ATIoNALASSEME_IY

.i---
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REPUBLIC OF KENYA
THIRTEENTH PARLIAMENT - THIRD

THE NATIONAL ASSEMBLY

MESSAGES

MESSAGE TO THE SENATE

SE 5EN4

,t
CLEFIK'5 OFFICE

*

SET.IATE
l2 o 2 24

SUBJECT: PASSAGE OF THE INDEPENDENT ELECTORAL AND BOUNDARIES
COMMISSION (AMENDMENT) BILL (NATIONAI ASSEMBLY BILL
NO.10 OF 2024)

PURSUANT to the provisions of Standing Otder 41(1) and 142 of the National

..\ssembly Standing Orders, I hereby convey the followrng Nlessage from the National

Assembly -

WHEREAS, the Independent Electoral and Boundaries Commrssion

(Amendmeng Bn QrJauonal Assembly tsill No. 70 of 2024) rvas published uide Kenya

Gaiette Supplement No. 46 of 4'h iUarch 2024 as a Bill seekiry to amend the Independent

Electoral and Boundaies Commission Act, No. 9 of 201 1 to clean tp the Act b1 dehting obsolete

prouisions and make conseqrcttial amendmeils to giae efect to some of tbe ncommetdations and uiews of

the pubtic at submitted to rhe National Dialogue Committee (NADCO) on the lxues of

Electoral Justice and Related Nlatters, and for connected ptrposes,'

AND WHEREAS, on 2nd May 2024, the Nauonal Assembly considered the said

Bill and passcd it with amendments and in the form attached hereto;

NOW THEREFORE, in accordance with the provisions of Arucle 110(4) of the

Constinrtion and Standing Orders 41(1) and 1,42 of the National Assembly Standrng

Orders, I hereby refer the Bill to the Senate for consideration.

THE RT. HON. (DR.) SF TANG'UI-A, EGH, MP
THE NALSPEA

Fnday )n |vla1, 2024
BLY

NiICIJP.,'iJD



ANNEX 4: Advertisement Published in the Daily Nation and

Standard Newspapers on Wednesday, 15th Muy,

2024



REPUBLIC OF KENYA

THIRTEENTH PARLIAMENT I THIRD SESSION

THE SENATE

The lndependent Electoral & Boundarles Commlsslon (Amendment) Blll,

- Z0z4t[ationalAssembly Bllls No.l0 ot2O24l

ihe lndependent Electoral & Boundaries Commission (Amendment) Afi,2024 [t{atlonal

Assembly Ellls l{o. I0 of 2O24) was read a First Time in the Senate on Thursday, 9tn May, 2024

and thereafter stood committed to the Standing Committee on.Justice, Legal Affairs and Human

R ight s.

Pursuant to the provisions of Article ll8 of the Constitution and standing order145 (5) of the

Senate Standing Orders, the Committee now invites interested members of the public to submit

any representations that they may have on the Bill by way of written memoranda.

Ihe memora-nda may be submitted to the Clerk of the Senate, P. 0. Box 41842-00'100, Nairobi,

hand-delivered to the 0ffice of the Clerk of the Senate, Main Parliament Buildings, Nairobi or

emailed to cLrk spnatp@Farliampnt go ke and copied ts senatpjlahrc@Farliament-8o ke {s !s

received on or before Wednesday, 22"4 May' 2024 at 5'00 p.m.

The Bill may be accessed on the Parliament website at http://www parliampnt.So.kelthe-spnate/

housq-husinesvi.ills.

,. M. NYEGENYE, CBS.

QLERK OF IHE SEiTATE.

II{VITATION FOR SUBMISSION OF MEMORANDA
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INDEPENDENT ELECTORAL AND BOUNOARIES COMMISSION

Rel : IEBC/  OillAC/l 4 (4)

Mr. J. M. Nyegenye, CBS

Clerk of the Senate

Parliament Buildings
P. O. Box 41842-OO\OO
NAIROBI

22"d May,2024

RE

Dear

The lndependent Electoral and Boundaries Commission (IEBC) acknowledges receipt of
your letter Ref: 5EN/DCAC/DGC/)LAHRC/2O24/24 (b) dated l6'h May, 2024 on the

above subject matter.

The Commission hereby forwards its written Memorandum on the IEBC (Amendment)

Bll,2024 to the Standing Committee on Justice. Legal Affairs and Human Rights as directed

for further course of action.

Thank you for your continued support.

Yours ,l/

lvlr il yy,n/v,
SUBM]SSION OF THE INDEPENDENT ELECTORAL AND BOUNDARIES

coMMrsstoN (AMENDMENT) BILL 2024 (NATIONAL ASSEMBLY BILIJ NO. l0
oF 2024)

Marjan Hussein Marjan, MBS
Commission Secretarv/CEO

Encls: Memorandum on the IEBC (Amendment) Bill, 2024 - (National Assembly Bills no.

10 of 2024).

IEBC
bElEBh

o

address: Anniversary Towers,6th Floor, otf University Way, P.O Box 45371-001@ Nairobi, Kenya
phone: +254 (0) 2769000, lax: +25,4 (0)20 2219185, email: info@iebc.or.ke. website: www.ielrc.or.ke



NDEPENDENT EI ECTORAI AND BOIINOARIFS COMMISS]ON

THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

MEMORANDUM ON THE

NATIONAL ASSEMBLY BILLS (Bill No. l0 ot 2024)

INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION
(AMENDMENT) BILL,2024

Dated 22NoMAY 2024

lndependent Electoral & Boundaries Commission (IEBC)

Anniversary Towers, 6th Floor, Off University Way

P.O. Box 45371- 0OI0O, Nairobi- Kenya

Telephone: + 254 (O) 20 29925

IEBC
br,L.E.

3
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A. lntroduction

l. The lndependent Electoral and Boundaries Commission (hereinafter referred to as "the

Commission/lEBC" is a Constitutional Commission established under Article 88 of the

Constitution of Kenya.

2. Article 88 (4) outlines its mandate to conduct or supervise referenda and elections to

any elective body or office established by the Constitution and any other election as

prescribed by an Act of Parliament.

3. The lndependent Electoral and Boundaries Commissions Act (hereinafter referred to as

"the Act") was enacted in 20ll to give life to the provisions of Article 88 and ensure

effective operation of the Commission.

4. lt provides for inter alia the mandate of the Commission, membership of the

Commission, the relationship between the Commission and the Secretariat,

qualifications of and appointment of the Chairperson, Commissioners and Commission

Secretary/CEO, recruitment of staff and functions of the Secretariat, code of conduct

for members and employees of the Commission and delimitation of boundaries.

5. Since its enactment, the Act has been amended several times but there remains certain

gaps and deficiencies in the Act that need to be revisited.

6. As part of its legal reform agenda. the Commission has made proposals for reform on

all electoral laws including the lndependent Electoral and Boundaries Commission Act,

which was presented before the Justice and Legal Affairs Committee and thereafter the

draft proposals were submitted to both Houses of Parliament.

7. The Commission notes with appreciation that consideration that Parliament considered

its proposals and included the same in the lndependent Electoral and Boundaries

Commission (Amendment) Bnl. 2024.

2 I \EAC S't;kLrlrssrc,fs fi) SENXIA, Ort.D{E IEACA%.E^||W(E {T)$ILL, 2021.
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Purpose of the Bill

The Bill seeks to:

Delete obsolete provisions in the Act, introduce experience in Accounting or ICT as

additional professional qualifications for appointment as a Member of the Commission.

replace the current Fifth Schedule with a new updated schedule to provide the

procedures for delimitation of electoral units, amend the term of office of the Secretary

to the Commission to four years, renewable once, require the Commission to review

its operations and make necessary changes required to make its operations more

efficient after every general election, increase the number of members of the IEBC

selection panel from 7 to 9 and amend the Commission quorum in the Second Schedule

to the Act to five members.

ll. This Bill intends to review provisions of Sections 2,7A, 10,36, First, Second and Fifth

Schedules of the IEBC Act in consideration of emerging reforms. and to this. we make

the following specific comments on proposals that have an impact on the said Act.

l2.The IEBC has endeavored to prepare submissions which highlight the relevant legal

framework, justification, and proposals for review. ln addition, IEBC has proffered

comments on the implications of the proposed amendments.

C. General Comments

9. Whereas the lndependent Electoral and Boundaries Commission (Amendment) Bill,

2024 makes proposals to amend the IEBC Act. we note that the said proposals are

intended to enhance the efficacy of the Commission processes.

10. The Commission made its submissions before the joint committee of the National

Assembly and Senate on 18th April,2024 and appreciates the considerations that were

made in the reviewed Bill which is the subject of discussion before this Honourable

Committee.

D. Specific Comments

3 | IE$C 5'LkB%/St1Or\5'?O -9€NAT E U]{'fm IE@C65WJW0/t$ff) &ILL, 2021.
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ANNEX 5(b): Office of the Registrar of Political Parties

(oRPP)



1

ORPP
Stt ( itlt ltc t tttq Pohttcol Pot t,cs

MEMORANDUM OF THE OFFICE OF THE REGISTRAR OF POLITICAL PARTIES ON THE INDEPENDENT ELECTORAL

AND BOUNDARTES COMMTSSION (AMENDMENT) B!LL, 2024

't . Pursuant to Arlicle 1 18(1) (b) ol the Constitution and the Senate Standing Orders under Standing Order 145(5), the Senate

called for submission of written memoranda on the lndependent Electoral and Boundaries Commission (Amendment) Bill,

2024 by May 22nd 2024 coupled with physical appearance belore the Senate Commitlee on Justice, Legal Affairs and

Human Rights on 24th May 2024.

2. The Office of the Registrar of Political Parties (ORPP) is established under Section 33 of the Political Parties Act, 2011 as

an independent State Oflice within the meaning of Article 260 ol the Constitution. lts mandate includes registration and

regulation of political parties as well as administration of the Political Parties Fund.

3. On 18'h April2024, the ORPP appeared before the joint Committees of the National Assembly and Senate where it

submitted views on the lndependent Electoral and Boundaries Commission (Amendment) Bill, 2024.

4. The ORPP proposals as presented on 18tt' April2024 have been accommodated in the following manner;

No. ISSUE PRESENTED ORPP PROPOSAL HOW THE ISSUE HAS BEEN
ADDRESSED

The Bill had made
relerence to a
parliamentary party without
providing a definition of
what amounts to a
parliamentary party.

ORPP proposed that the Bill should define a
parliamentary party for purposes of clarity. lt
noted that while National Assembly Standing
Orders under Paragraph 20A provide, inter
alia,lhal a parliamentary party is a party or a
coalition ol parties that consist of not less than

The Bill before the Senate has
provided a definition of a
parliamentary party as a
padiamentary party is a party

or a coalition of parties that
consist of not less than five

()] POl. ll l('Al. PARt tt:S

1
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five percent of the membership of the National

Assembly, the Standing Orders cannot be

used to interpret Statutory terms.

percent of the membership of

the NationalAssembly.

il The Bill lacked a

transition/saving clause lor
the current Chief Executive

Officer ol the IEBC.

The ORPP made a case tor the need to have

a transition/saving clause lor the current CEO

of IEBC to enable the CEO serve the

remainder of his term when the proposed Bill

becomes law.

The Bill had reduced the

term of the CEO of IEBC to

three years.

The Bill before the Senate has

revised the term to four years.

The ORPP has submitted
lurther on this issue as

indicated hereinafter.

5. ln this regard, the views ol the ORPP on the present Bill are as captured herein below;

CLAUSE

Clause 2 of the Bill provides a
definition for the term "parliamentary

party".

REMARKS/RECOM MENDATIONS

1 As referred to under paragraph 4, the definition of a parliamentary party has been

provided. The definition is key in the process of nominating representatives to the

Selection Panel given that the representatives of the PPLC are to be drawn from,

inter alia, a party or a coalition of parties that is not a parliamentary party.

2 Clause 5 of the Bill provides for the

term of oflice ol the IEBC Chiel

Executive Officer (CEO) as four (4)

years with an opportunity f0r

Parliament should consider retaining the term of the CEO to the current 5 years

with the opportunity for reappoinlment as provided in the lndependent Electoral

and Boundaries Commission Act. lt is not apparent what mischief is being cured

4 earsb the r0 sal to reduce the term of the CEO to four

2

The Bill before the Senate
provides for the

saving/transition clause to

enable the CEO serve lhe
remainder of his term.

iii The ORPP proposed for the term of IEBC to

be retained at 5 years as is in the IEBC Act on

account of the import of the role of the CEO.

No.



1

reappointment for a lurther four (4)

years.

Given the role ol a CEO as the head of the Secretariat and their role in an

election/referenda/boundary delimitation, it would be prudent for the appointment
ol a CEO to either be beyond an electoral cycle or at the very least, coincide with

or be equated to one electoral cycle.

The ORPP agrees with the proposal to the extent that the eighteen months' period
provided shall allow the IEBC to benefit lrom final reports of election observers

and monitors and thus conduct a review that appreciates the experiences of
external aclors.

Further to the above, eleclion petitions would have been concluded

Clause 6 provides for the review of

the conduct of election with eighteen
monlhs of a general election.

Parliament should consider qualifying the phrasing of PPLC to communicate that

the representatives are drawn from political parties.

The present clause is ambiguous given that Section 38 of the Political Parties Act,

20'11, provides that PPLC is a tripartite platlorm comprising IEBC, ORPP, and all
political parties.

4 Clause 9 provides lor Political Parties

Liaison Committee (PPLC) nominees

to the Selection Panel.

5 Parliament should consider deleting the phrase "coalition ol parties" lrom the
provision given that Clause 2 ol the Bill already delines a parliamentary party to

include a coalition of parties.

3

Available research by entities such as the lnternational IDEA illustrate that a term
of office of actors in an Election Management Body that extends an electoral cycle
contributes to institutional experience given that the actors are able to conduct at

least one general election. lt is however also noted that a limited term office
provides a platform for generation ol new ideas through new appointments.

3.

Clause 9 provides for PPLC

nominees to be drawn from, inter

alia, a pady that is not a

parliamentary party or a coalition



I

6 Clause 9 provides for the two-third
gender principle in the Selection

Panel.

ORPP is of the view that plain terms should be used as opposed to inviting the

difliculty of determrning what the two-third gender principle of two persons is. ln
this regard, the nomination by the Parliamentary Service Commission and the

lnteneligious Council of Kenya should be qualified to "one man one woman".

7 Clause 11 provides lor the proposed

Fifth Schedule which conlains
procedures for the delimitation of

electoralunits.

Parliament should consider the following-

Paragraph 7 on public hearings should employ a human rights approach in the
use of a deliberate language on inclusion of Persons with Disabilities. This may

include sign language and access to the venue of public hearings.

Paragraph 8(2) of the proposed Fiflh Schedule on preparation ol a revised report

should have a requirement for the Commission to illustrate how the views from

the public have been considered/included with reasons thereof.

The ORPP agrees with the proposal to the extent that it provides for
transition/saving clause of the CEO of IEBC. The clause shall enable the CEO to
serve the remainder of his term in the event the Bill becomes law.

ANN N. NDERITU, CBS

REGISTRAR OF POLITICAL PARTIES

OFFICE OF THE REGISTRAR OF POLITICAL PARTIES

4

Parliament should reconsider the language used to achieve the two-third gender

principle in the Selection Panel. The clause should retain the language of the

IEBC Act where a nominating body is entitled to nominate two representatives to

the Selection Panelthat being, one man and one woman.

B. Clause 12 provides for transitional
provisions on, inter alia, the term of

the current CEO ol IEBC
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PPLC

POLITICAL PARTIES LIAISON COMMIITEE (PPLC)
C/o Office of the Registrar of political parties, Lions place, tst n;;.

IGruna Close, Waiyaki Wan Westland's
P.O Box 113r-oo6o6, Sarit Centre, Nairobi, Kenya.

Email:

Ref; fin.com PPLC-SENze/$lzq (i)

Mr. Jeremiah M. Nyegenye, CBS

Offiee ofthe Clerk ofthe Senate,

Main Parliament Buildings,

Nairobi. *

Dear Sir,

REF:THE INDEPENDENT ELECTORAL A}ID BOT,NDARIES
COMMISSION (AMEI\IDM ENI) BILL,2o24 PROPOSAIIT

'rhe above subject matter refers to your letter with ref:
SEN/ DGAC/ DGC/JLAHRC/ zoz4 I z4g), dated r6th May zoz4.

The Political Parties Liaison committee (pprc) appreciates this opportunity to give
feedback on the proposed amendments to the Independent Electoral and Boundaries
commission Act. we congratulate the National Dialogue committee (NADCO) and
indeed the senate for formulating and processing this Bill for public input.

Background of PPI-,IC

The Political Parties Liaison Committee is a tripartite dialogue platform comprising
all the fully registered political parties in Kenya, the office of the Registrar of
Political Parties, and the Independent Electoral and Boundaries commission.

Introduction

The senate introduces the Independent Electoral & Boundaries commission
(Amendment) Bill, zoa+ that seeks to among others:

{t

tr:

zznd May zoz4



i) Review the framework of selecting for appointment, members of the

Commission;

ii) Review the term of ofEce for the CEO to the Commission;

iii) Review the quorum of the meeting of the Commissioners

iv) set out the procedure to be followed in the delimitation of electoral units;

These ameudments stem from the presentations made by various stakeholders

before the National Dialogue Committee on t}te thematic area concerning Electoral

Justice and Related Matters.

we believe that these amendments emerging immediately after the zozz general

elections, aim to stteamling the conduct and operations of the Commission to
mhance ttre realization of its core mandate.

The Bill contains some progressive provisions that, if adopted by parliament and

enacted into law, will help address thg inhsvsat problems faced bythe commission.

However, the Bill also includes provisions requiring fine-tuning to enable a seamless

functional institution, as highlighted in the Enclosed attachment.

Yours faithfully,

EVAIYS MISATIJAMES
NA]IONAL CI{AIRMAIiI PPLC.

*
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lEnc.

lllause

:!

(Interyretation)

Issue / What the BilI Provides Proposal /Recommenrlations

The Bill seeks to amend sectiorr 2 of the Act

defiaition of the chairperson ,rf the Commission with the

judl,ement of the lligh Court in the matter of Katiba Instihrte

& 3 Others -w-,tG & z Others (zor8)

bv aligning the The amenilnrents seek to align the deEnition of
&e Chairperson as provided for in Article z5o(e)
of the Co:rstitution henr:e giving prcurinence to
the Constitution as the supreme law of the land.

It is our srnsideretl opinion '\nt there lBsyrins i1

Iacuna in law in the event of a vacancy io th,:
office of the chairpersou and specially. at a timrl
such as during tte elections wt& strict
constitutic,nal timelines which would have the

effect of creating a national crisis.

We tlertfrrre oppce the deletion in Clause z (a)

as proposrd in the bill and to aligr the Act with
the judgement of the court, we prcpor,e an
nmendment to S. 6 of the bill in rcspect of tte
qualifications of the vice chairperson or any
member nhom the comnrission would e"hct to act
as chairperson in the ca:;e of a vacanw until the
position i6 dulyfilled"

*



---t Deleting the rlefinr tion of'first revieu, In agreemr:nt

the rlefinition of "formii boundaries comm.ission" In agreement

Delrting "fonner (bnslitution'

Deleting the defiru.tion of'Lssues arising" In agreement

Parliamcntary Pafry to mean a Party or Coalition of We agree with the amentlment of the definitron of

Parties consisting of nor: le ss than S% .l' the a Parliamentary Party or Coalition of Parties.

membership of the National ,\ssembly. We tuther prcpose an amendment to i nclucle the
definition of Parliamenta4, party or Oralition of
Parties in 'tbe Senate as provided for in the Senatr:

Standing Onlers whie.L is .a party or Coaliton of
Parties corsisting of not less than 10 Serntors.,

The Bill seekr to rmerrd S 5ofth rr.1\ct on Qrralifiertions fur Therc is nrrc<l to review the qualifications. It is our
()ualifications appointment as chairpe rson or rnember of the

Cornmission by propsirg additional qurfiiicati,rn s of tCI &
Acorunting

cousidere<l view that mernbers of the ermmlssiorr
only neetl to hold degr€es from recognizal

instihrtions of learning. Additionat quiililicrrtions

can be acctuired throqh haidry & zuplxrrt fronr
the Secrei:ariat that is composed of technical
personnel.

We propo;e a further arnendment to 5.6 on thr:



.l

'i/acancy in

OfEce

Chairperson

Members

The Bill seeks to anend Section 7 by deletiug

the & (r) that were dtdared unconstitrrtional by the High Court in

of tJle matter of Katiba Institute, & 3 Others --vs- AG & z

& Others (zor8)

Qualifications of the Chai rpeson from the crrrrenl
qualificatious which re.quire that he/she be
qualified to hold the office of the judge of th,:

Supreme Court which discriminates against
Kenyans who would qualifr to ehair th,:
commissiou from many other disciplines.

Our reeommendation is to uplpld th,:
qualifications in 5.6 (:l) of memberJ of th,:
commission as the baeic qualifications but raisr:
the bar for the chairpersrn and requirc that thr:
chairperson be a Masters Degr€e Holde,.so that irr

the case of a viacancy in the office, the r.ici:

chairperson or a member of the comnissjorr with
similar quah6cations wrluld qualifu trr act as a
chairperson until tle vaer:ncy is filled.

sul:sr:ctions (4), (5J Where th,e constitution provides the rnanner of
appointmr:nt and further states plainly rrnd
unambigu,rrxly the qualiEcations outlined in
uational legislation ttrat one must meet to be

appointed to a partiorlar positirrrl thesr:

requireureuts must be strictly bllorved-



:, The Bill seeks to amend S. ro of the Act by deleting sub-section We support this propc'sal as it will ,:nhano:
(4) ttrat provides that t}re CTO rrill serve a term of firre years but
shall be eligible fior re-appoinhcnt for one further term of five
years and substituting it with a i:erm of four yea:s and may be

eligible for a reappcintrnent for one further terrr of four years.

diligence anl accountability. The Secretanr will
only be able to oversee a single general r:lection. If
ttre Commis:ioners are satisfied with the conduct

of &e offie holder, then they will be t:ligible for
anortter additional single term.

Ihe proposed term of firur years with eligibilibT

for renervrJ of one further terur of four years rnay
not curc the intention ol' tJre drafters vrhicb is to
engule that a CEO cannot o!rcr8ee mon: thao one
general elecion based on the time of the first
appointnrenl.

It is our pmlosal that eligibility for renerwal ,cf th,:
term of CEC be renielverl a&iDst the chte rrf the
general drrl ion to eDsure that the CEO can onl;y

oversee oDe l;eneral elect.orr.

Further, qln;ideration io the case of a lenevral h:
made witl a r outer limit of not Iess thao onr: year

to the next g;eneral election, to allow firr thr: new

CEO adequa te time to l)nlpare and o.re:see the
general elrtions, in vierv ,.tf the pronouncrrment

+

t'.Secretary to the

COrnrnirsi6ll



b1r dre courts that r:lecti oDs are a process.

6 The BiIl seeks to amen,l S4 of the Act by creating a nevr It i".; good mauagernent practice to corduct ,r

Audit of Elections

7
Procedure

ddimitation
elestoral

[srrndarig5

subsection 24A that requires the Cornmission to after eveq/

general eI:ction to revie',r its operatiors & make ttre uecessa4r

dranges rtquired to malal its operations. mone efficient, eftctive,
fanspara rt & accountable.

The review to be completed within 18 mootlx and not rs
months as proposed in tbe NADCO report

review of the Commission's oJrerations after eveqr

gent:ral election. This revie.w sims f6 vsrif,,

whether tbe process, systerns & opera:ions were

executed a:corcling to the larv and the election;
plan, and to identiff,areas for improvernent.

Trr arhiev,: tlis objective, in tle spirit of
transpanin ry and ao:ounhhility, the &rmmission
should undertal<e t}re reriew in partuership with
rtputablc au<lit firnts, IipLC, other: relevant

stakeholdas.

of provides the proeedure fr'r delimitation of electoral units

The Bill sr:elcs to amend s. 36 of the Act by adding a ner,r'sub- Given tlrat the Fifth
firr section to anchor provisi,tns of the Fifth Schedule of the Act that

o th,:
initial review of elrrtoral nni6 xadsl, the
Constitution of IGn1"a 2o1o, it is sucial th.rt th,:
pmcedure be inte.grated with the provisions of
srdion 36 of tle Act to guide futurc elercises.

hrblic participation beiog one of the kqr
principles of governanee in orrr Coustitution antl

+



a,

lProcedure

appointrnent
tlhairlrercon

lltcmbers (,f
tlommiscion

for
of
&

the

The Bill seeks to anrrnd the First Schedule of thtlct to incrEase

the number of mcmbers of tle se lection pantl from serren to

nine: so as to acr:ommodate more stakeholders and interest
grollps.

The selection panrl shall consist of three persons nominated by
the Political Partie I t.iaison Comrnittee of whom-
(i) One shall be from a party other tiran a parliarnentary party ,)r

coalition of parties;

(ii) One shall be from the majorilr party or coalition of parties;
(iii) One shall be from the minoriry party or coalition of parties

to realise thrsobjective, we propose the follorving:

Increasing the membership of the selection panel

addresses the deficiency of indusivity in the
selection lrrccess. Ihe ac]dition of two extra slot;
designated for the PPIf 'rill sipificantly enhano:
the political parties' pan-icrpation in shapirg the
future of the Commission.

of the Cornmis,;ion, ttten:
:to

Conduct of the
BusiDess & Affairs

The Piuliamentary Service Comnrission to provide for and meet

the :xpenditure of the selection panel

The Bill seeks to amend tle Second Schedule to the Act to In conducting the affairs
provide quorum of' the Cornmiss on to be at least fine members

of the Commission.

is need for uuanimity in arrMng at its d,xisions.

- there is need br clear timelines for
conducting public participation iluring the
del im itation elrcrtise

- On public sensitization, ttre Commrssiou

shall engage the meilia avail rquipment
and prepare matr:rials for eftctive public
education and engagement



of the Commission The trrembers of the Commissiori shaLl cn<le:rvour
A further amendment to the effect tnat unless th,ere is a

unanimous decision, any matter before the Commissior. shall be

by the concurrence of a Dajority of all the members of the
Q6mmiqslgn.

to be guided by the p riociples of tra nspareaey and

The Bill amends the Act lly deleting the Fifth Schedule, which The period und,:i review has alread/ ken
has pmvisions that relates to ttre procedure for delimitation of extinguished and hence the Schrdrrle is n:n<lered
electoral units in the first rsuew.

The Bill s€€ks to amend the Act by prcviding transitional It is our re.commend rtion that the ruuxpinrd tenn
t1

Saving

T[ansition
anc[ prwisions u.pon commeDcement of the trrt.

It further amends the Act by providing a Saving Clause lbr the
unorpired terro of the Secretary of the C.omrnission.

of the Secretary to flre Commis;ic n be nrvie$ed
ngrinsf the proposal given in Clause i; abovt with
rtspect to the ternr <f office of ttre CIIO not being
eligible for renoval if the expiry period firlls
withir one year to tle nort gener l ,:lection-

In the alteroative to the Saving Clause aad fur0rer
to cure genuine contractud expectatio;,rs fur the
unexpired terrr of the Se:n:tary to ttre
Commission, we propose tha. appropriate

courpensation be awarded so as to gire full effect
to the provisions (f the pmposect bill on the term
of office of the CEO as ammded try thebill.

+*

accountability in the conduct of the .r busi.oess.

oberlete.

1()

Ihe Ftfth Schedule



AMEX 5(d): Inter-Religious Cor-rncil of Kenya



IEBC
AMENDMENT
B|LL 2024
(Transitional
Clause)

reasons are 1)
these
qualifications are
not essential for
the
commissioners
to execute their
mandate and1, 2)
The role of IEBC
commissioners
should not be the
preserve of
certain
professional
cadres but
represent a
broad spectrum
of professions. 3)
these additional
qualifications can
be treated as an
added
advantage and
not primary
requirements.

1. The selection panel
existing immediately at the
commencement of this Act
ceases to exist, but a
person who served as a

member of that selection
panel may be nominated to
serye as a member of the
selection panel appointed
under this Act.

1. We welcome the
proposal to
expand and
reconstitute the
selection panel
through the
Amendment of
the First
Schedule to No.
I of 2011, due to
public interest.

2. ln the spirit of
prudent use of
public finances,
we urge
Parliament to

5lPage

1. ln our
considered
opinion, it is
not prudent to
discard the
work already
done by the
cu rrent
selection
panel, if it can
be assessed
not to have
any biases or
motives
adjudged as
ulterior.



create a
mechanism to

ensure relevant
work undertaken
by the previous
IEBC Selection
Panel that may
be of use to the
new panel is
preserved.

Signed and submitted on behalf of the lnter-Religious Council of Kenya on 22nd lttay
2024.

Signed

A,gPa/"'-"'N
Abdirahman lsmail, OGW
Executive Director
lnter-Religious Council of Kenya

6lt']agc



AMEX 5(e): Electoral Law and Governance Institute for

Africa (ELGIA)



t ELGIA

MEMORANDA

From : Electoral Law and Gcnuernance lnstitute for Africa

To : The Clerk of the Senate

Date: 21May2024

Background

o The Departmental Committee on Justice, Legal Affairs and Human Rights in the
Senate. established pursuant to the Standing Orders of the Senate which
mandates it to study and review all legislation referred to it. has invited Electoral

Law and Governance lnrtitute for Africa (ELCIA) to submit

representations/Comments on the lndependent Electoral and Boundaries

Commission (Amendment) Bill. 2023. This is in accordance with Article ll8(l)(b)
of the Constitution and Standing Order number 145(5) of the Senate, which
requires Parliament to facilitate public participation and engage critical

stakeholders in legislative and other Parliamentary committee business.

a Electoral Law and Covernance lnstitute for Africa (ELGIA), is a Continental

organization, headquartered in Nairobi, Kenya, working to strengthen and

consolidate constitutional democracy, good governance, and electoral Processes
in African dialogue, electoral reforms, and advocacy. ELGIA collaborates with
continental and sub-regional organizations such as the African Union, East

African Community (EAC), Southern Africa Development Community (SADC)

and ECOWAS. The institution aims to strengthen Sovernance and political

institutions through technical assistance. capacity building. advocacy. and

research.

The Memoranda Context

1 lPaee

RE : The lndependent Electoral and Boundaries Commission (Amendment) Bill,2023

a ELGIA has developed this Memoranda to outline the key considerations that will
inform the Committee on the proposed amendment to the lndependent

Electoral and Boundaries Commission (Amendment) Bill, 2023.



ELGIA

o The Bill seeks to amend the lndependent Electoral and Boundaries Commission Act No.
9 of 2011 to give effect to iome of the recommendations and views of the public that
were submitted during the National Dialogue Discourse on the issues of Electoral Justices

and Related Matters; Outstanding Constitutional Matters: Fidelity to Political Parties/

Coalitions and the law on multiparty Democracy among others. One of the objectives

of the amendment is to clean up the Act by providing for the procedures for the

delimitation of Electoral Units.

Remark and comments and recommendations on the Bill to amend the lndeoendent

%

Electoral and Boundaries Commission Act and for connected ourDoses

Remark and Comments

The Bill proposes to
amend Section l2 of the
Act to enable the
Commission to review
its operations and make
the necessary changes
required to make its

operations more
efficient. effective,
transparent and
accountable.
The Bill proposes that
the Commission shall
publish the report in the
gazette and submit the
report to parliament.

The Bill should be

categorical on the role of
Parliament in the review
process. This is in the view
that some of the review
may need legal and
5tatutory reforms.

The Bill should provide
timelines for the review of
the report by parliament
upon submission by the
Commission.

Proposed
Amendment Clauses

Observation

Clause 6 of the Bill

Clause 7 of the Bill The Bill proposes to
amend the principa I Act
by inserting Part lllA'
Delimitation of
Electoral Units after
Section 24A of the Act.

The two Houses should be

involved in the
delimitation and Review
of Electoral Boundaries
process. ELCIA

recommends amendment
to Section 248 of the Bill

to make reference to a

'joint Parliamentary
Committee' in line with

2 | Paee

o lt ir important to note that ELCIA provided technical support to the NADCO process

and is in agreement with most of the proposals and recommendations contained in the

Report and the Bill generally. Additionally, EL6IA made representations before the joint
Committee of the two Houses over the Bill and it ir notable that the National Assembly

through itr report, took into consideration our repreientations in coming up with the

Bill.



ELGIA

Article 124(2) of the
Constitution, to
accommodate the Senate

in the process. This is in

the humble consideration
that Wards are devolved
units of 6overnance.

Clause ll of the Bill
The Bill proposes to
amend the principal Act

by deleting the Fifth
Schedule and
substituting with a new
Fifth Schedule
'Procedures for the
Delimitation of
Electoral Units

The Bill should provide a
framework of
establishment and
membership of the County
Boundary Panels. This is in

consideration that
currently there is no law
on the review of County
Boundaries under Article
I88 of the Constitution
that would have provided
for such panels.

x Odhiambo Or,vuor
Executive Director.
Electoral Law and Governa nce lnstitute for Africa (ELGIA)

3lPage
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ANNEX 5(/): Election Observation Group (ELoG)
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Dear Chair,

N TORAL BOUNDA oMMrssloN MENDMENT\ BILLDIE< r^ IADE. MEMORANDUM ON THE I DEPENDENT ELE

nal Assembl BiI f 2024

We, Elections Observation Group (ELOG),

ACKNOWLEDGING that democratic elections are a cornerstone for entrenching democratic values in the society and a basis of
establishing legitimate governments,

AWARE of the issues that have been raised by ourselves, other domestic observers, exPerts and international observers on the

conduct and management of elections as well as the calls for lnstitutional, constitutional, legal, and policy reforms to enhance credible

free and fair elections,

RECOGNIZING, the need for electoral reforms in Kenya's system of Sovernance, and your mandate to amont other thinSs, enact

policy, statutory or Constitutional changes that may be necessary for the realization of credible, peaceful, free and fair elections in

Kenya, Report,

Hereby HONOURS, rhis commimee invitation and makes the following observations:

l. Our understanding of the lndependent Electorat and Boundaries Commission (Amendment) Bill' 2024

According to the memorondum of objecs ond reosons, the Eill seeks to omend the lndependent Eleaorol ond Boundories Commission Act, No.

9 of 201 I to updote the Aa by deleting obsolete provisions. The Bill further seeks to moke some consequentiol omendments intended to olign

the Aa to the Judgment of the High Court in Kotibo lnstitute & 3 Others v Anorney-Generol & 2 Others (201 8) eKLR wherein the High Court

held thot certoin provisions of the Act were uncons tutionol.

2lPa;li



2. Detailed views on the Bill

Old Section New Section Ratio nale Recommendation

2 Seeks to amend section

2 of the Act.

Section 2.

Interpretation

[1) In this Act, unless

the context otherwise

requires-

"chairperson" means

the chairperson of the

Commission

Section 2 ofthe

Independent

Electoral and

Boundaries

Commission Act,

2017

[hereinafter

referred to as

"the principal

Th is clause seeks to

align the definition of

the Chairperson of the

Commission to the

Judgment of the High

Court and to delete

the obsolete

provisions in section

2.

This proposal is

necessary since it is

on editorial change

to introduce more

clarity and delete

obsolete provisions.

Excluding the vice

chairperson from

the definition of the

3lPage

The Bill olso seeks to omend section 6 of the Aa ond include experience in occounting or informotion ond communicotion technology os odditionol

professionol quolificotjons for oppointment os o member of the lndependent Eleaorol ond Boundories Commission. The Bill further seeks to

omend the First Schedule to the lndependent Electorol ond Boundories Commission No. 9 of 20 I / to increose the number of members of the

selection ponel from seven to nine in order to occommodote o wide spectrum ofstokeholders ond interest groups. Lostly, it seeks to reploce the

current Fift.h Schedule with a new ond updoted Schedule.

Clause Stipulation



appointed in

accordance with

Article 250(2) of the

Constitution or the

vice-chairperson or a

member of the

Commission when

discharging the

functions of the

chairperson;

Act"J is

amended-

[a) in the

definition of the

word

"chairperson" by

deleting the

words "or the

vice-chairperson

or a member of

the Commission

when

discharging the

functions ofthe

chairperson"

appearing

immediately

after the word

"Constitution;

Supreme Court

ruling

The Supreme Court of

Kenya, in its ruling on

the20?2 presidential

election petition,

provided significant

insights into the roles

and responsibilities of

thc IEBC

com m issioners,

including the

chairperson and vice

chairperson. The

court emphasized the

collective

responsibility of the

commissioners in the

electoral process and

chairperson in is a

strategic move

aimed at addressing

the challenges

witnessed during

rhe 2022 elections.

It seeks to provide

clear authority and

accountability

structures within

the commission,

thereby preventing

public disputes and

enhancing

operational

efficiency. This

amendment,

supported by the

principles outlined

in the Supreme

4lP.rge



(b) by deleting

the definition of

the expression

"first review";

(c) by deleting

the definition of

the expression

"former

Boundaries

Commission";

(d) by deleting

the definition of

the expression

"form er

Constitution";

(e) by deleting

the definition of

highlighted the

following key points:

Role of tlte

Chairperson:

The chairperson is the

official spokesperson

of the commission and

has the mandate to

declare the final

election results.

The chairperson is

responsible for the

overall leadership and

integrity ofthe

electoral process.

Role of t}te Vice

Chairperson:

Court's ruling, is

expected to

strengthen the

integrity and

credibiliry of the

electoral process in

Kenya. However, it

will be essential to

ensure that the

principle of

collective

responsibility is

upheld and that all

commissioners

work collaboratively

towards the

common goal of

credible and fair

elections.

5lPage



the expression

"issues arising"

The vice chairperson

supports the

chairperson and, in

their absence, acts on

their behalf.

The vice chairperson

does not have

independent

authority to override

or reject decisions

made collectively by

the commission.

Collective

Responsibility:

All commissioners

share collective

responsibility for the

comm iss io n's

decisions and actions

6l



The Supreme Court

underscored the need

for unity and

consensus among the

commissioners to

maintain the integrity

of the electoral

process.

Clause Stipulation Old Section New Section Rationale Recommendation

4 Seeks to amend section

7A of the Act and delete

subsections (a), (5J and

(6) that were held to be

unco n stitutio nal by the

High Court in Katiba

Institute&3Othersv

Section 7A. Vacancy in

the office of

chairperson and

members

(4J Whenever a

vacancy occurs in the

office of the

Sections 7A of

the principal Act

is amended-

(a) by deleting

sub-section (4);

(b)by deleting

sub-section (5);

Subsections t4l, (5)

and (6) were held to

be unconstitutional by

the High Court in

Katiba Institute & 3

Others v Attorney-

General & 2 Others

(2018) eKLR.

This is a welcome

proposal as it

ensures that the Act

is compliant with

the Constitution

which is the grund

norm.

TlPage



Attorney-General & 2

Others (2018) eKLR.

chairperson, the vice-

chairperson shall act

as the chairperson and

exercise the powers

and responsibilities of

the chairperson until

such a time as the

chairperson is

appointed.

[5) Where the

positions of

chairperson and vice-

chairperson are

vacant, a member

elected by members of

the Commission shall

act as the chairperson

and exercise the

(c) by deleting

sub-section (6)
The Court found that

the amendments to

the IEBC Act were

unconstitutional as

they negatively

affected the

functioning of the

IEBC. With respect to

the amended

provision dealing with

the definition of the

chairperson of the

IEBC, the Court found

the provision too wide

since only an

individual appointed

as per the

Constitution could fall

within the definition

8lPage



powers and

responsibilities of the

chairperson until such

a time as the

chairperson is

appointed.

(6) The provisions of

section 6(1) shall not

apply to the vice-

chairperson or a

member acting as

chairperson under

this section.

ofa

chairperson. With

regards to the

amended provision on

the vice chairperson

or other

commissioners filling

in a vacant office of

the chairperson, the

Court held that only a

person who was

qualified under the

Constitution as a

chairperson could fill

in the vacancy and

perform the

constitutional

functions of a

chairperson and that

any other person,
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whether or not in an

acting capacity cannot

be defined as a

chairperson. On the

amended provision

that allowed the vice

chairperson or any

other commissioner

to exercise the

chairperson's

functions on reason of

absence, the Court

made a finding that it

was unconstitutio nal

in so far as it allowed

someone not qualified

under the

Constitution to take

the office of the

chairperson. In
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addition, the learned

Judge emphasized

that the provision

weakened the IEBC

and affected its

institutional

independence. This

was mainly because

despite the

Constitution

protecting the

chairperson's tenure

and independence,

the provision

presented an

opportuniry for other

commissioners to

oust the chairperson

if he or she was

absent.
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Lastly, on the

amendments deating

with the quorum and

decision making, the

Court held that

Parliament's

reduction of the

quorum of the IEBC to

at least half of the

existing members

(now 7 members) and

not less than three

members and further

scrapping the

unanimous decision of

the commission and

replacing it with the

maiority decision of

the present members

was
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u n constitutional. This

was because the

provision made it

possible that at a

given time, 3

members of the

commission could

form quorum and 2

out of 3 members

could make a decision

that would be binding

on the

commission. This, the

learned judge argued,

would hinder the

decision making of an

independent

commission and could

have far reaching
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consequences on

democratic elections

Clause Stipulation Old Section New Section Rationale Recommendation

5 Seeks to amend section

10 ofthe principal Act to

provide that the term of

the secretary to :,re

Commission shall be

three years, renewable

o nce

Section 10

Secretary to the

Commission

(a) The secretary shall

hold office for a term

of five years but shall

be eligible for re-

appointment for one

further term offive

years.

Section 10 ofthe

principal Act is

amended by

deleting sub-

section (4) and

substituting

therefor the

following new

sub-section-

(a) The

secretary shall

hold office for a

term of three

This clause seeks to

facilitate smooth

transition as well as

reduce intuiruptions

in the execution of the

mandate of the

Commission.

This proposal will

ensure that active

oversight over the

secretariat affairs is

maintained by the

commission. It also

addresses the

balance of power

befween the

commission and the

CEO of the EMB as

well as asserts the

independence of the

14 | t) a.", e



years and may

be eligible for re-

appointment for

one further term

of three years.

latter. However, a

clear criterion for

consideration ofa

renewal should be

provided to guide

the process.

Clau se Stipulation Old Section New Section Ratio nale Recommendation

7 Provides for the

amendment of section

36 ofthe Act to anchor

the Fifth Schedule to the

Act which relates to the

procedure for

delimitation of electoral

units.

Section 36.

Procedure for

delimitation of

electoral boundaries

[11J Notwithstanding

any other written law,

where the final report

is not published in

accordance with the

provisions of

Section 36 ofthe

principal Act is

amended by

inserting the

following new

sub-section

immediately

after sub-section

[11)-

(12) Subject to

this section, the

provisions set

This clause seeks to

anchor the Fifth

Schedule to the Act

which relates to the

procedure for

delimitation of

electoral units.

This is a welcome

proposal as it brings

clarity to the

procedure for

delimitation of

electoral

boundaries.
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subsection (9J the

Commission shall,

within seven days of

the submission of the

said report, cause the

report to be published

in at least two dailies

of national circulation

and such publication

shall have effect as if it

were done in the

Gazette.

out in the Fifth

Schedule shall

apply during the

process of

delimitation of

electoral units.

Stipulation Old Section New Section Rationale Recommendation

B Seeks to amend the First

Schedule to the Act to

increase the number of

members of the

selection panel from

seven to nine in order to

FIRST SCHEDUTE

ls. s(2)l

PROCEDURE FOR

APPOINTMENT OF

This clause seeks to

enhance inclusivity

and builds confidence

in the recruitment

process.

While this is a

welcome proposal

that intends to

bolster inclusivity

and build

confidence in the

Clause

The Fifth

Schedule to the

principal Act is

am ended -
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accommodate a wide

spectrum of

stakeholders and

interest groups.

CHAIRPERSON AND

MEMBERS OF THE

COMMISSION

[Act No. 12 of 2O12,

Sch, Act No. 36 of

2O16, s.38, Act No.

LB of2O20, s. 2, Act

No. 1 of 2023, s. 2.1

(2) The selection

panel shall consist

of-

fa)one man and one

woman, nominated by

the Parliamentary

Service Commission;

(a) in paragraph

1-

(i) by deleting

sub-paragraph

[2) and

substituting

therefor the

following new

sub-paragraph-

(2) The selection

panel shall

consist of-

(a) two persons

nominated by

the

Parliam entary

Service

Commission

representing the

recruitment process

as well as ensure

compliance with the

two-thirds gender

rule, the proposed

panel is politicians

heavy.

Consideration

should be made of

election related civil

society

organizations,

representation of

PWDs and

marginalized

communities ( in the

meaning of Article

56 read together

with Article 260)
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(b)one person

nominated by the

Public Service

Commission;

(c)one person

nominated by the

Political Parties

Liaison Committee;

(d)one person

nominated by the Law

Society of Kenya; and

(e)two persons

nominated by the

majority party or

coalition of

parties and the

minorify party

or coalition of

parties;

(b) three

persons

nominated by

the Political

Parties Liaison

Committee of

whom-

(i) one shall be

from a party

other than a

pa rlia m enta ry

party or

It is essential to

prioritize merit-

based selection and

maintain a balanced

and independent

panel composed of

diverse

stakeholders.
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Inter-religious Council

of Kenya.

(2A) A person is

qualified for

appointment as a

member of the

selection panel if such

person -

(a) is a citizen of

Kenya;

[b)meets the

requirements of

leadership and

integrity set out in

coalition of

parties;

(ii) one shall be

from a

parlia mentary

party or

coalition of

parties forming

the national

govern ment;

[iii) one shall be

from a

pa rliamentary

party or

coalition of

parties not

forming the

national

government;

19 lPage



Chapter Six of the

Constitution; and

(3) The respective

nominating bodies

under sub-paragraphs

(2)[b) and (c) shall,

within seven days of

the declaration of a

vacancy in the office of

the chairperson or

member of the

Commission, submit

the names of their

nominees to the

Parliamentary Service

Commission for

transmission to the

(c) one person

nominated by

the Law Society

of Kenya;

[d) one person

nominated by

the Institute of

Certified Public

Accountants of

Kenya; and

(e) two persons

nominated by

the inter-

religious Council

of Kenya.

ii) by inserting

the following
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President for

appointment,

6.Dissolution of

Selection Panel

The selection panel

shall stand dissolved

upon the requisite

appointments being

made under

paragraph 4

new sub-

paragraphs

immediately

after sub-

paragraph [2A)-

(2BJ The

respective

nom inating

bodies shall

select the

nominees for

appo intment

through a

competitive and

transparent

process.

(2C) ln

nominating the

persons under
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subparagraph

[2)(a), (b) and

(e), the

respective

nom inating

bodies shall

ensure that not

more than two-

thirds ofthe

nominees are of

the same gender

(iii) in sub-

paragraph (3),

by deleting the

words "sub-

paragraphs(2) (b

), (c), [dJ and

(e)",
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(b) by deleting

paragraph 6 and

substituting

therefor the

following new

paragraph-

Dissolution of

Selection Panel

6.(1) The

selection panel

shall finalize the

recruitment

exercise within

ninety days of its

appointment

and forward the

names of the

nominees to the
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President and

shall thereafter

stand dissolved

(21 Despite sub-

paragraph (1),

Parliament may,

by resolution

passed in both

the National

Assembly and

the Senate,

extend the

tenure of the

selection panel

for a specified

period

Clause Stipulation Old Section New Section Rationale Recommendation

9 Seeks to amend the

Second Schedule to the

SECOND SCHEDULE The Second

Schedule to the

This clause seeks to

ascerta in the quorum

ELOG supports the

settlement of the
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Act and provide for the

quorum of the

Commission.
ls. 8l

PROVISIONS AS TO

THE CONDUCT OF

THE BUSINESS AND

AFFAIRS OF THE

COMMISSION

[ActNo. 1ofZol7,s.

31, Act No. 34 of

2Ol7, s.4l

5.The quorum for the

conduct of business at

a meeting of the

Commission shall be

at least half of the

existing members of

the Commission,

principal Act is

amended-

(a)by deleting

paragraph 5 and

substituting

therefore the

following new

paragraph-

"5. The quorum

for the conduct

of business at a

meeting of the

Commission

shall be at least

five members of

of the conduct of

business at a meeting

of the Commission.

quorum question by

the Supreme Court

during the BBI

judgement. Having a

high threshold for a

quorum while

desirable may lead

to procrastination of

critical decision

making. Given the

provisions of Article

250 [1) it may also

be construed to be

inconsistent with

constitution.
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provided that the

quorum shall not be

less than three

members;

T.Unless a unanimous

decision is reached, a

decision on any

matter before the

Commission shall be

by a majority of the

members present and

voting.

the

Commission."

(b) by deleting

paragraph 7 and

substituting

therefor the

following new

paragraph-

"(7) Unless a

u nani mous

decision is

reached, a

decision on any

matter before

the Commission

shall be by the

concurrence of a

majority of all
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the members of

the

Commission."

10 Provides for the deletion

and substitution ofthe

Fifth Schedule to the Act

which relates to the

procedure for

delimitation of electoral

units.

FIFTH SCHEDULE

ls. 2l

PROVISIONS

RELATING TO THE

FIRST REVIEW

lAct No. 72 of 2O12,

Sch.l

l.Resolution of issues

arising from the first

review

The principal Act

is amended by

deleting the Fifth

Schedule and

substituting

therefor the

following new

Schedule-

FIFTH

SCHEDULE

(s.36)

PROCEDURES

FORTHE

DELIMITATION

The procedure for the

first review of

boundaries was

completed in2012

and as such there is

need to amend the Act

to provide for

procedure for

subsequent

delimitation of

boundaries.

This is a welcome

proposal to provide

for the procedure of

subsequent

delimitation of

boundaries to allow

for expeditious

delimita tion

exercise.
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The Commission shall

resolve all issues

arising from the first

review relating to the

delimitation of

boundaries or

constituencies and

wards and publish its

final report within a

period of four months

or the date or its

appointment under

this Act.

2.Reference materials

(1) The Commission

shall, in addressing

OF ELECTORAL

UNITS

1. Notice of

delimitation of

electoral units

(1) Whenever it

is necessary to

review the

names and

boundaries of

electoral units in

accordance with

Article 89(2J and

(3) ofthe

Constitution, the

Commission

shall notify the

public of-
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the issues arising out

of the first review-

[a)use as its primary

material the report of

the former Boundaries

Commission on the

first review as

adopted by the

National Assembly;

and

(b)use as its

secondary reference

material the report of

the Parliamentary

Committee on the

report of the former

(a) the intended

review;

[b) invite

representations

from interested

parties; and

[c) specify the

period within

which the

Commission

shall publish the

preliminary

report.

(21 A notice

under sub-

paragraph [1)

shall be

accompanied by

a preliminary
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Boundaries

Commission on the

first review.

(2) The issues arising

out of the first review

are -

(a)re-distribution of

such wards or

admin istrative units in

the affected

constituencies as may

be appropriate;

(b)subyect to the

Constitution,

addressing issues of

new constituencies

report

containing the

particulars set

out under

paragraph 2.

2. Preliminary

report

The preliminary

report shall

contain the

following

particulars-

[a) the proposed

delimitation of

boundaries for

constituencies

and wards

including the

actual proposed

30 lPaee



falling outside the

population quota as

provided for by Article

89(6) ofthe

Constitution but at the

same time ensuring

that such a process

shall -

[i)take into account

the provisions of

Article 89[7) [b) of the

Constitution that

requires progressive

efforts and not instant

demographic equality

of all towards

attaining the

population quota in

names of every

constituency and

ward; and

(b) description

of the proposed

boundaries

showing the

specific

geographical and

demographical

details relating

to such

delimitation

including-

(i) the

population quota

for

constituencies

and wards;
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each constituency and

ward for the purposes

of the first review;

(ii)not be subject to

new definitions of

cities, urban areas and

sparsely populated

areas or to new

population figures;

(iii)be subject to the

use of enumerated

national census

figures and not

projected figures.

(ii) the number

of inhabitants in

every

constituency and

ward;

(iii) a

classification in

relation to each

electoral area

indicating

whether it is a

city, a sparsely

populated area

or other area;

and

(iv) an indication

of the proposed

margin of

change from the
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(c)addressing the

issue of progressively

advancing towards the

population quota in

protected

constituencies in

relation to

neighboring

constituencies where

appropriate.

3.Delimitation of

electoral units

(1J The Commission

shall prepare and

publish a preliminary

report outlining -

population

quota.

3. Reference

materials

(1) The

Commission

shall, use as its

primary

reference

material-

(a)the final

report of the last

Electoral and

Boundaries

Commission on

the review of

electoral units;

and
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[a)the proposed

delimitation of

boundaries for

constituencies and

wards; and

(b)the specific

geographical and

demographical details

relating to such

delimitation.

(2) The Commission

shall ensure that the

preliminary report is

made available to the

public for a period of

(b) the latest

official

population

census report.

(2) The

Commission may

use as its

secondary

reference

mate ria l-

(a) the reports of

County

Boundary

Review Panels;

or

(b) other

releva nt data.
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twenty-one days and

invite representations

from the public on the

proposals contained in

the report during that

period.

(3) Upon the expiry of

the period provided in

sub-paragraph (2), the

Commission shall,

within fourteen days,

review the proposed

delimitation of

boundaries

considering the views

received under that

sub-paragraph and

submit the revised

(3) The County

Boundary

Review Panels

shall conduct

their business as

the Commission

may, by

guidelines

determ in e.

4.

Ascertainment

of tfie

inhabitants of

Kenya

(1J For purposes

of determining

the population

quota, the

Commission
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preliminary report of

proposed boundaries

to the Parliamentary

Committee.

(a) The Parliamentary

Committee shall,

within fourteen days

of receipt of the

revised preliminary

report under sub-

paragraph (3), table

the revised

preliminary report to

the National Assembly

together with its

recom men d atio ns.

shall ascertain

the number of

the inhabitants

of Kenya lrom

the figures

contained in the

latest official

national

population

census report.

(2) Despite sub-

paragraph (1),

the Commission

shall, subject to

the timelines set

out under Article

89(2) ofthe

Constitution,

conduct the

delimitation
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(5) The National

Assembly shall, within

seven days of the

tabling of the revised

preliminary report,

consider the revised

report and forward its

resolutions to the

Commission.

(6) Within fourteen

days ofthe expiry of

the period provided

for in sub-paragraph

(5), the Commission

shall, taking into

account the

resolutions of the

National Assembly

exercise after

the national

population

census,

(3) The Kenya

National Bureau

of Statistics,

shall, as soon as

possible after

the completion

of every national

census, submit a

copy of the

report in the

prescribed

format to the

Commission.

5. Publicization

of the
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under subparagraph

(5), prepare and

submit its final report

outlining the matters

set out in sub-

paragraph (1)(a) for

publication in the

Gazette.

[7) Where the

National Assembly

fails to make a

resolution within the

period specified in

subparagraph (5), the

Commission shall

proceed to publish its

report in accordance

preliminary

report

(1J The

Commission

shall-

(a) publicize the

preli m ina ry

report in its

website and in at

least two

newspapers of

natio nwide

circulation;

(b) invite the

public to make

representations

on the proposals
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with subparagraph

(6)

(8) Any person who,

being responsible for

the publication in the

Gazette of the final

report submitted

under this paragraph

fails to publish the

report within the time

required by the

Commission after the

report has been

submitted to that

person, commits an

offence and is liable to

imprisonment for a

term of one year.

contained in the

report; and

(c) put in place

administrative

mechanisms for

receiving

representations

from the public.

(2) The period

set aside for

receiving

representations

from the public

on the proposals

contained in the

report under

this paragraph

shall be as
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[9J Notwithstanding

any other written law,

where the final report

is not published in

accordance with the

provisions of

subparagraph (6) the

Commission shall,

within seven days of

the submission of the

said report, cause the

report to be published

in at least two dailies

of national circulation

and such publication

shall have effect as if it

were done in the

Gazette.

determined by

the Commission.

6.Public

sensitization

(1J The

Commission

shall, upon

notification of

the public of the

intended

delimitation of

boundaries

under paragraph

1 of this

Schedule,

provide the

framework for

sensitization and
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4.Review of decision

of Commission

A person may apply to

the High Court for

review of a decision of

the Commission made

under the Constitution

and this Act.

5.Application for

review

An application for the

review of the decision

made under

participation of

the public.

[2) The

Commission may

engage the

media, avail

equipment and

prepare

materials for

effective public

education and

engagement.

7. Public

hearings

(1) The

Commission

shall conduct

bo undaries

review hearings
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paragraph 4 shall be

made within thirty

days ofthe publication

of the decision in the

Gazette and shall be

heard and determined

within three months

of the date on which it

is filed.

6.Sensitization on the

proposed boundaries

The Commission shall,

upon publication of

the boundaries

referred to in

paragraph 3 facilitate

in every county

and may

constitute

constituencies

and wards

boundaries

review panels in

each county for

the purposes of

facilitating

public hearings.

(2J Before

engaging in the

county

boundaries

review hearings,

the Commission

shall notify the

public of date,
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sensitization of the

public on the

boundaries for a

period of thirty days

T.Maintenance of

records

time and place of

such hearings.

(3)

Representation

to the

Commission may

be made orally

or in writing

(a) The

proceedings of

all boundary

review public

hearings shall be

recorded,

translated and

transcribed.
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The Commission shall

ensure that all

documents, materials,

publications, reports

and recommendations

arising from the

delimitation process

are maintained in a

form that is accessible

and usable by



members of the

public.

S.Preparation

ofrevised

report

(1) Upon

completion of

the public

hearings, the

Commission

shall review the

proposed

delimitation of

boundaries and

submit the

report to

Pa rlia m en t.

(2) The revised

report shall be

based on the

feedback
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9. Preparation

and

dissemination

of maps

(1) The

Commission

shall prepare

and publish

maps in its

website-

(a) for all the

electoral units in

45 lP age
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the public

consultative

process, subject

to the relevant

provisions ofthe

law.



accordance with

the final

boundary

dissemination

delimitation

report;

(b) for the

respective

constituencies in

every county;

and

(cJ for wards in

every

constituency

(2) Despite sub-

paragraph (1),

the Commission

shall provide

physical copies

45 lPr.c



of the maps to

Parliam ent.

10. Review of

the decisions of

the

Commission

(1) Pursuant to

Article 89(10) of

the Constitution,

a person may

apply to the High

Court for review

of a decision of

the Commission

on the

delimitation of
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electoral

boundaries.

(2) An

application for

the review under

this paragraph

shall be made

within thirty

days of the

publication of

the decision in

the Gazette as

required under

Article 89(9) of

the Constitution

and shall be

heard and

determined

within three

months of the
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date on which it

is filed.

11.

Maintenance of

records

The Commission

shall ensure that

all documents,

materials,

publications,

reports and

recommendation

s arising from

the delimitation

process are

maintained in a

form that is

accessible and

usable by
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members of the

public.

12. Duty of

certain officers

to co-operate

with the

Commission

It shall be the

duty of every

state officer or

public officer

serving in the

relevant

government

ministry for the

time being

responsible for

Interior and

Natio nal
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Administration,

Director of

Surveys,

Director-General

ofthe Kenya

National Bureau

of Statistics and

every other

public officer

whose services

are required by

the Commission

for purposes of

delimitation of

electoral units to

provide the

necessary

information and

technical

support.
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3. Conclusion

Elections are a celebrarion of fundamenral civil and political rights of the people and therefore we are in support of an all-inclusive,

transparent, accountable and people-centered process of professionalizing our election management body as well as enacting other

necessary legislarions. Cognizant rhat the window of political sobriety necessary to undertake electoral reforms is quickly closing and

the urgent need to have a fully constituted IEBC so that critical processes like review of electoral boundaries and wards and conduct

of by elections are attended to, time is therefore of essence.

Yours Sincerely,

Elections Observation Group

Jumuia Place, Lenana Road, I't Floor

P.O. Box $814 - oo1oo, Nairobi, Phone: o7t8

Email: info@elog.or.ke, Website: www.elog.or.ke

For media inquiries, please contact, Pauline on info@elog.or.ke
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A. INTRODUCTION

The Kenyan Section of the lnternational Commission of Jurists (lCJ Kenya) is a non-govern mental, non-

profit, and member-based organisation whose objectives include development, protection of the rule of

law, democracy, governance, promotion of human rights, and safeguard of independence of the Judiciary

and the legal profession.r

ICJ Kenya has reviewed and interrogated the lndependent Electoral and Boundaries Commission

(Amendment) Bill, 2024 (National Assembly Bills No. 10 of 2014) (The Bill). ICJ Kenya submits this

memorandum in line with its mandate and responds to the invitation for public participation by the

Senate. This memorandum highlights ICJ Kenya's select views of the proposals included in the

lndependent Electoral and Boundaries Commission (Amendment) Btl, 2024.

B. BACKGROUND/CONTEXT

Electoral justice, involves the means and mechanisms available in a speciflc country, local community or

on a regional or international level for:

. ensuring that each action, procedure and decision related to the electoral process complies with

the legal framework;

. protecting or restoring electoral rights;

. and giving people who believe their electoral rights have been violated the ability to file a

challenge, have their case heard and receive a ruling.

The lndependent Electoral and Boundaries Commission (Amendment) Btl,2024 aims to make significant

changes to the structure and functions of the lndependent Electoral and Boundaries Commission (IEBC)

an independent constitutional body as established by article 88 (1) of the Constitution of Kenya 2010.

Against this backdrop, lO Kenya seeks to unpack the bill, to interrogate whether they advance electoral

j ustice.

c. rssuEs

1. Amendment to e selection Panel

The Bill seeks to amend the first schedule of the Principal Act which currently provides for the selection

panel comprised of seven members namely:

a. two men and two women nominated by the Parliamentary Service Commission;

b. one person nominated by the Law Society of Kenya; and

c. two persons nominated by the lnter-Religious council of Kenya.

The amendment aims to increase the number of members of the selection panel from seven to nine

members. The membership shall comprise of:

I httos;//ici'kenva.orql



a. two persons nominated by the Parliamentary Service Commission, representing the majority

party or coalition of partres and the minority party or coalition of parties;

b. three persons nominated by the Political Parties Liaison Committee of whom-

i. one shall be from a party other than a parliamentary party or coalition of parties;

ii. one shall be from the majority party or coalition of parties;

iii. one shall be from the minority party or coalition of parties;

c. one person nominated by the Law Society of Kenya

d, one person nominated by the lnstitute of Certified Public Accountants of Kenya; and

e. two persons nominated by the lnter-Religious Council of Kenya

The Bill further seeks to amend paragraph 6 of the first schedule which deals with dissolution of the

selection panel. Previously, as per the PrincipalAct it provided for dissolution ofthe selection panel after

the panel fulfils its mandate of selecting the chairperson and commissioners of the IEBC and subsequent

appointment by the President. The amendment now provides for an extension of the tenure of the

selection panel for a specified period by a resolution passed in both the National Assembly and the Senate.

Analvsis

The amendment above aims to bring to life recommendations of the Report of the National Dlalogue

Committee (NADCO). Political parties have expressed interest in having the IEBC Commissioners selected

by Political Parties or having political parties as part of the selection panel, like the nomination and

selection of ECK Commissioners after the 1997 elections under the lnter-Parties Parliamentary Group

(IPPG) reforms. This model was rejected by the High Court following an amendment of the IEBC Act to

include the Parliamentary Service Commission ln the selection panel, citing conflict of interest.2

The amendments to the composition of the selection panel undermine the constitutional principles of
free and fair elections in Article 81 (e) of the Constitution of Kenya. Considering that the primary function

of the selection panel is to recruit the Chairperson and Commissioners of the IEBC, it undermines the

principle of fairness as the Constitution envisions that elections are administered in an impartial, neutral,

efficient, accurate and accountable manner.

2. Delimitation of Electoral Units

The Bill provides for new amendments regarding the delimitation of electoral units. lt does this by the

insertion of a new Part lll A in the Principal Act as well as incorporating the Fifth Schedule which guides

the process of delimitation of electoral units.

The delimitation of electoral units in Kenya is guided by Article 89 of the Constitution which provides in

part as follows:

1. There shall be two hundred and ninety constituencies for the purposes of the election of the

members of the National Assembly provided for in Article 97 (1) (a).

2. The lndependent Electoral and Boundarles Commission shall review the names and boundaries

of constituencies at intervals of not less than eight years, and not more than twelve years, but

z Okoiti v Attorney General & 5 others (Constitutional Petition E364 of 2020)



any review shall be completed at least twelve months before a general election of members of

Parliament.

3. The Commission shall review the number, names and boundaries of wards periodically.

4. lf a general election is to be held within twelve months after the completion of a review by the

Commission, the new boundaries shall not take effect for purposes of that election.

The Report of the National Dialogue Committee noted the issues of delimitation of electoral units as one

of the key issues to be addressed. The committee gave the following recom mendatio ns.

a. Article 89 of the Constitution be amended to provide that where for any reason the review of

the names and boundaries of constituencies by the IEBC is not completed within the time

stipulated under Article 89 (2), or where there justifiable reasons for the extension of the period

for review then Parliament may extend the period provided under the Constitution by a

resolution passed by the National Assembly, with the support of a majority of all the Members

of the Assembly; and the Senate, with the support of a majority of all the County delegations;

b. The procedure for delimitation of the boundaries be provided for in the IEBC Act 2011

c. parliament shall within six months of the adoption of the report enact the County Boundaries Bill

2023 to provide a legislative framework for the review of the County boundaries as provided for

under Article 188 of the Constitution;

d. The IEBC to undenake boundary delimitation of the constituencies and wards as provided for

under Article 89 of the Constitution;

e. The National Cohesion and lntegration Commission investitates the claims of perceived

marginalization and discrimination by Sabaot Community living in Bungoma and Trans Nzoia

Counties; residents of Wajir South Constituency, Tiaty Constituency, and Teso, Kuria and Suba

communities, to ascertain the claims and extent of the marginalization and discrimination and

make proposals for promoting inclusivity and peaceful coexistence amongst different

communities

Analvsis

It is important to note that timelines given in the Constitution for the review lapsed in March 2024.

Furthermore, the country does not have a fully constituted IEBC that is mandated to undertake the

delimitation exercise which then poses a Constitutional crisis. lt is our considered opinion that the

amendments regarding delimitation have been locked out of time due to constitutional restraints.

coNcLUstoN.

ln conclusion, ICJ Kenya has thoroughly reviewed the lndependent Electoral and Boundaries Commission

(Amendment) B:t|,2024, and offers this memorandum to underscore its position. The proposed

amendments, particularly those affectint the composition of the selectron panel and the process for

delimitation of electoral units, raise significant concerns regarding the adherence to constitutional

principles of free, fair, and impartial elections as enshrined in Article 81(e) of the Constitution of Kenya.



I

The amendments to the selection panel threaten the neutrality and impartiality essential for the

recruitment of IEBC Commissioners, potentially compromising the integrity of the electoral process.

Additionally, the proposed changes to the delimitation process, though addressing crucial issues, are

constrained by constitutaonal timelines and the current status of the IEBC, thereby presenting a

constitutional dilemma.

lCl Kenya remains committed to promoting the rule of law, democracy, and human riShts. We urge the

Senate and other stakeholders to consider these critical observations to ensure that the amendments

a lign with the constitutional mandate of administering elections in an impartial, efficient, and accountable

manner.

--End---
Yours Faithfully,

Demas Kiprono

Ag. Executive Director

* IEL: 25d . 020.
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lntroduction

The Law Society of Kenya is a professional statutory body established under the Law
Society of Kenya Act, No. 2l of 2ol4 with a mandatory membership of all Advocates
in Kenya.

The organs of the Society are the General Membership, the Council, the Branches and
the secretariat. The Council is the governing body of the Law Society of Kenya. lt
comprises a President. a Vice- President and eleven other members. all of whom must
be members of the Law society of Kenya, council members are elected every two years

by the members of the Society bY means of a secret baltot conducted in accordance
with the Law Society of Kenya Act.

Currently. the Council is comprised of The President, The Vice-president and l l Council
members namely:

o President, Faith Mony Odhiambo

o Vice President. Mwaura Kabata

o General Membership Representatives, Tom K'opere, Teresia wavinya. Hosea

Manwa

o Nairobi Representatives. Groria Kimani. rrene otto. stephen Mbugua
o Up'country Representatlves, Vincent Githaiga. Lindah Kiome. Hezekiah Aseso.

Zulfa Roble

o Coast Representative. Elizabeth WanJeri

o Secretary/CEO, Florence W. Muturi

one of the Law society of Kenya rtatutory objects as provided in section 4(a) of the
Act is to assist the 6overnment and the courts in all matters affecting legislation and the
administration and practice of law in Kenya. pursuant to the statutory mandate, the
Law Society of Kenya makes presentations on the lndependent Electoral and Boundaries
(Amendment) Bilt (Nationat Assembly Biils No. tO of 2024.

GENERAL COMMENTS



The Bill seeks to amend various sections of the lndependent Electoral and Boundaries

Commission Act Cap 7C of the Laws of Kenya.

SPECIFIC COMMENTS ON THE ELECT IONS (AME NDMENT BlLL (SENATE BILL
NO.il OF 2024)

No. lssue Proposal

Clause
2

Clause
6

Clause
9

ln the definition of the
word "chairperson" by
deleting the words 'or
the vice-chairperron or a
member of the
Commission when
discharging the functions
of the chairperson"
appearing immediately
after the word
"Constitution"

That the bill adopts the
definition below:

"Chairperson" includes
the Vice Chairperson or
any other member of
the Commission when
discharging the
functions of the
Chairperson:

The proposal in the
Bill opens room for
unnecessary confusion
especially where there
is a no chairperson.

I

Side notes states- Review
of conduct of the general
election.

j Z+a. 1t) The Commission

I shall. after every general
election, review its
operations and make the
necessary changes
required to make its
operations more

I efficient, effective,
traniparent and
accountable.

The First Schedule to the
Principal Act is amended-
(ii) by deleting sub-
paragraph (2) and
substituting therefor the
following new sub-
paragraph- (2) the
Selection panel shall
consist of-

The Commission shall,
after every g"n"rul
election, review its
operations in the
conduct of the general
election and make the
necessary changes
required to make its

operations more
efficient, effective.
tranJparent and
accountable.

That the Selection Panel
be reconitituted as

follows:

Parliamentary 5ervice
Commission-(3
personsl one shall be
from a party other than
a parliamentary party
or coalition of parties:
one shall be from the
majority party or
coaliti_on qf parties: one

The section and the '

side note should align
and speak to the same
review: of the conduct
of the general election.

I The proposed

I selection panel as is

' reflected in Clause 9

I creates an imbalance
I since there would be
over reprerentation
from the political
parties.

2

Justification

__l



, shall be from
minority party
coalition of parties)

the
or

Clause
l0

The second schedule to
the Principal Act is

amended by deleting
paragraph 5 and
substituting therefor the
following new

i paragraph-

' 
"S. The quorum for

lconduct of business at a

meeting of the
Commission shall be at
least five members of the
Commirsion."

The second schedule to
the Principal Act is

, amended by deleting

I paragraph 7 and
tubrtituting therefor the
following new
paragraph-

Political Parties Liaison
Committee- I person

lnstitute of certified
Public Accountants of
Kenya - I person

lnter-religious Council
of Kenya- 2 persons

That the provision on
quorum be maintained
as is in the principal Act
which states that- irhe
quorum for the conduct
of business at a meeting
of the Commission shall
be at least half of the
existing members af the
Commisslon, provided
that the quorum shall
not be less than thrre
memben;

The Bill should not seek
to interfere with the
exirting provision
below- Unless a
unanimout dxision k
reached, a decision on
any matter beforc the
Commission shallfu by

1 
Commission is 7.

] guorum of 4 is most
I practical.

The provision of the
principal Act is the
one that is closest to
the recommendations
of Mwongozo Code
of 6overnance which
recommends that _
the quorum of the
Board should be 5
where the total
members of the Board
is 8-9 and 4 where
the total membership
is 7 and below. Since
the current
comporition of the

The principal Act is
clea r on how a

decision would be
arrived at. which is

unanimous decision
or majority of
members present and
voting. The new

a majority of _the proposal actually

T

Law Society of Kenya- 2 I

persons (one female.
one male)

3



"(7) Unless a unanimous
decision is reached. a

decision on any matter
before the Commission
shall be by the
concurence of a majority
of all members of the
Commission"

memben prcsent and
voting

creates room for
members who are not
present and voting to
be part of the
decision-making
process by simply
concurring. The
provision further does
not indicate how this
concurrence would be
communicated. which
leaves room for
manipulation. For
matters ar grave as

general elections, it is

crucial that members
be present to vote
when decisions are
made.

ln conclusion. we humbly submit that our comments be considered before enacting the

Bitt.

Yours faithfully,

Faith Odhiambo
Preflded law&ciely ef-Kenye

4
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May 4,2024

Clerk to the Senate
Parliament of Kenya

Nairobi

MEMORANOUM ON THE INDEPENDENT EIECTORAL
(AMENDMENT) BtLL, 2024

Dt-9

m*mffi'.-
BouNDARtEs coMMtsstoNrstop

Whereas via the Gazette Notice No, 2641 Dated 27th February 2023, whereby the President and
Commander-in-Chief of the Kenya Defense Forces H.E. Dr. William Samoei Ruto, PhD, C.G.H.,

appointed the members of the Selection Panel for the Recruitment of Nominees for Appointment
as the Chairperson and Members of the lndependent Electoral and Boundaries Commission
(IEBC), and further on 2nd March 2023, took an Oath of Office at the Supreme Court, before the
Chief Justice of Kenya Hon. Lady Justice Martha Karambu Koome.

Whereas noting that dutifully the panel has discharged its role up and including the advertising
of vacancies for the position of the chairperson and six members of the IEBC: receiving of
applications and processing to the same to an advanced level.

Recognising the legislative proposals arising from these reports including the IEBC (Amendment)
Bill 2024 that was published on 4th March 2024 and received in the National Assembly on 5th

March for debate and due process for law making.

Underscores that the said Bill, IEBC (Amendment) Bill 2O24,has substantive implications for the
established IEBC Selection Panel.

The National Council of Churches of Kenya (NCCK) is concerned on the proposed amendments
tha-t are intended to reflect the full complement of powers already being exercised by state elites.

The Amendments are intended to provide a 'constitutional framework to an existing political
settlement.'

The NCCK is aware of the issues that have been raised by ourselves and other institutions

1
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Greetings from the National Council of Churches of Kenya (NCCK). Serving as a leading voice of
witness to Jesus Christ since 1913, the NCCK is a family of churches and organisations bringing
together more than 16 million Christians united in faith and mission and transforming lives.
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According to the memorandum of objects and reasons, the Eill seeks to amend the lndependent

Electoral and Boundaries Commlssion Act, No. 9 of 2011 to update the Act by deleting obsolete

rovisions. The gillfurther seeks to make some consequential amendments intended to a lign the

Act to the Judgment of the High Court in Katibo lnstitute &3OthersvAttorne V -General & 2 Others

(201il eKLR wherein the High Court held that certain provisions of the Act were u ncon stitutiona I

The Bill also seeks to amend section 5 of the Act and lnclude experience in accounting or

information and communication technology as additional professional qualifications for

appointment as a member of the lndependent Electoral and Boundaries Commission. The Bill

further seeks to amend the First Schedule to the lndependent Electoral and Boundaries

Commission No.9 of 2011 to increase the number of members of the selection panel from seven

to nine in order to accommodate a wide spectrum of stakeholders and interest groups. Lastly, it

seeks to replace the current Fifth schedule with a new and updated schedule.

The following clauses seek to:

Clause 2 Seeks to amend section 2 of the lndependent Electoral and Boundaries Commission Act,

2011 on this it seeks to align the def inition of the chairperson of the Comm ission to the .ludgment

of the High Court and to delete the obsolete provisions ln section 2(bXcXd)(e)'

Recommendatlon: This proposal is necessary since it is an editorial change to introduce

more clarity and delete obsolete provisions'

Clause 3 Seeks to amend section 6(2)(c) of the lndependent Electoral and Boundaries

Commission Act, 2011 to include information and communications technology and one of the

relevant prOfessional areas to be taken into account when nominating persons to be appointed

as members of the Commission. lt provides that Electoral processes are largely technology driven

and as such there is need to include knowledge and experience in information, communication

and technology (lCT) as one of the recognized qualifications for appointment as a member of the

Commission.

Recommendation: This is a commendable proposal as it accommodate the paradigm shift

to technology and a reflection of the societies' adaptation to changes.

Clause 4 Seeks to amend section 74 of the Act and delete subsections (4), (5) and (6) that were

held to be unconstitutional by the High Court in Katiba lnstitute & 3 Others v Attorney-General

& 2 Others (2018) eKLR.

Recommendatlon: This is a welcome proposal as it ensures that the Act is compliant with

the Constitution which is the grand norm'

Clause S Seeks to amend section 10 of the Principal Act to provide that the term of the secretary

to the Commission shall be three years. renewable once. This will facilitate smooth transition as

well aS reduce interruptions in the execution of the mandate of the Commission

Recommendatlon; While the proposal to reduce the secretary's term to three years,

renewable once, may initially seem conducive to seamless commission functioning, it also

raises concerns about the adequacy of this timeframe for fulfilling their mandate as it



does not complete the full electoral cycle. Consider a single term of 6 years non
renewa b le.

Clause 6 Seeks to amend section 12 of the principal Act and provide that the Commission shall,
after every Seneral election, review its operations and make the necessary changes required to
make its operations more efficient, effective, transparent and accountable. With the review
being completed within one year after every general election and the Commission publishing the
report in the Gazettte and submitting the report to Parliament.

Recommendation: This is a welcome proposal as it resonates with efficient, effective,
transparent and accountable operations within the Commission.

Clause 7 Provides for the amendment of section 36 of the Act to anchor the Fifth Schedule to the
Act which relates to the procedure for delimitation of electoral units. This brings clarity to the
procedure for delimitation of electoral boundaries.

Recommendatlon: This is a welcome proposal as it brings clarity to the procedure for
delimitation of electoral boundaries

Clause 8 Seeks to amend the First Schedule to the principal Act to increase the number of
members of the selection panel from seven to nine in order to accommodate a wide spectrum of
stakeholders and interest groups.) The selection panel shall consist of-

(a) two persons nominated by the Parliamentary Service Commission representing the majority
party or coalition of parties and the minority party or coalition of parties;

(b) three persons nominated by the Political Parties Liaison Committee of whom-

(i) one shall be from a party other than a parliamentary party or coalition of parties;

(ii) one shall be from a parliamentary party or coalition of parties forming the national
govern ment;

(iii) one shall be from a parliamentary party or coalition of parties not forming the national
government;

(c) one person nominated by the Law Society of Kenya;

(d) one person nominated by the lnstitute of Certified Public Accountants of Kenya; and

(e) two persons nominated by the inter-religious Councll of Kenya.

The respective nominating bodies shall select the nominees for appointment through a

competitive and transparent process and shall further ensure that not more than two-thirds of
the nominees are of the same gender.

Recommendatlon: This is a welcome proposal as it will bolster inclusivity and build

- confidence in the recruitment process as well as ensure compliance with the two-thirds
gender rule. Further, the inclusion of members drawn from Political Party Liaison
Committee and will widen political consensus and wider buy-in from the political class.

3



Dissolutio n of Selection Panel

6. (1) The selection panel shall finalize the recruitment exercise within ninety days of its

appointment and forward the names of the nominees to the President and shall

thereafter stand dissolved'

(2) Despite sub-paragraph (1), Parliament may, by resolution passed in both the National

Assembly and the Senate, extend the tenure ofthe selection panel for a specified period.

Clause 9 Seeks to amend the Second Schedule to the principal Act and provide for the quorum

of the conduct of business at a meeting of the commission which shall be at least five members

of the Commission. And unless a unanimous decision is reached, a decision on any matter before

the Cornmission shall be by the concurrence of a maiority of all the members of the Commission'

Recommendatlon: This proposal will make decision making at the commission

cumbersome and raises the quorum exponentially high. lf some commissioners are

incapacitated or resign, or die, the quorum proposed in this Eill will not be attained thus

rendering the entire Commission moribund. lt will be prone to abuse and sabotage of the

commission and the will of the people. While the divisions witnessed in 2022 general

elections are regrettable, parliament should not respond to a mosquito bite with a

hammer. lt is our considered view that quorum for the Commission should a third of the

members or 3 commissioners out of 7.

Clause l0 provides for the deletion and substitution of the Fifth Schedule to the Act which relates

to the procedure for delimitation of electoral units. The procedure for the first review of

boundaries was completed in 2012 and as such there is need to amend the Act to provide for

procedure for subsequent delimitation of boundaries. The new schedule f urther provides for the

procedures for the delimitation of electoral units

The Commission shall notify the public of -
(a) the intended review;
(b) invite representations from interested parties and

(c) specify the period within which the Commission shall publish the preliminary report.

Recommendation: ThiS is a welcome proposal to provide for the procedure of subsequent

delimitation of boundaries to allow for expeditious delimitation exercise.

Clause 11 The selection panel existing immediately at the commencement date of the Act ceases

to exist but a person who served as a member of that selection panel may be nominated to serve

as a member of a selection panel appointed under the Act'

Recommendatlon: Th is is a welcome proposal as it sets out provisions relating to the selection

panel for the appointment of members of the Commission '

ln Conclusion NCCK is in support of an inclusive, transparent and people driven process on the

administering of the Bill. This will enhance the efficiency and improved management of the

electoral management body and to reduce the backlog of key constitutional timelines to be

adhered to. The electoral reforms are a much needed democratic right and process as the

timeline provided by the constitution has lapsed on the electoral boundaries review, calling for

4



by-elections for Constituencies that have remained without representation but also sufficient
preparation ahead of the 2027 general elections. The delays in the appointment of the IEBC
commissioners continue to create a constitutional crisis.

Signed on this day 4th Day of May 2024 at Jumuia Place, Nairobi on behalf of the Member
Churches and Organizations of the National Council of Churches of Kenya

Rev. Canon Chris Klnyanjul
General Secretary
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ANhIEX 5(j): Kariobangi Paralegal Network



Kariobangi Paralegal Network
Tcl: 0720 2016'l 3, PO. Box 47714,OO1OO GPO, Nairobi, Kenya

E mail: kariobangiparanet(,nqnrail.com

THIS MEMoRANDUM IS I}ASED ON A CALL I]Y'I'HI.] SI.]NATE TO'tHI] GENERAL

PUBLIC TO GIVE VIEWS ON THE INDT]PENDENT ELECTORAL AND

BOUNDERTES COMMTSSTON (AMENDMENT) BILL 2024 (NATIONAL ASSEMBLY

BrLL NO t0 Ot'2024)

I)rcscntation bv Kariobangi I)aralegal Nctrvork 2l /115/21121

BACKGROUND
'f llFl KARIOTIANGI PARALIaGAt. NETWORK (KAPARANET) hereby wish to register our

commcnts and l'cedbackl

2. With TCfETCNCE tO 
.fHE, INDEPI]NDENT ET,ECI'ORAL AND BOIJNDERIES COMMISSION,

Bill No.l0 of 2024. we therefore wish to state as follows: -

3. We acknowlcdge that lcgislative authority is dcrivcd lrom the pcople of Kenya and that

parliamcnt shall excrcisc lcgislativc authority through bills passcd by Parliament as captured in

Article 94 and 109 of the Kcnyan Constitution respectively.

4. We arc in agrcement of the dclction ol the words "or the vice chairperson or a member of the

commission whcn discharging thc lunctions ol the chairpcrson" in the de finition of the

chairperson as this will avoid ambiguity and climinate redundancy in functional assignmcnt. This

will also makc thc legal text casier to interpret and more straight forward.

5. Wc arc in agrccmcnt as rcgards dcletion olthe dcfinition of thc cxprcssion "first revicw" as it is

no lbngcr rclcvant to the currcnt law thus removal of the cxpre ssion will maintain consistency.



6. We are in agreement on deletion of the expression "former constitution" as it rcfers to a previous

constitution which has since been replaced by the current constitution. This will also cnsure the

act aligns with the current legal context, and focus on current procedures without reference to the

previous constitution.

7. We are in agreement on delction of the exprcssion "lormer boundarics commission" as it will

reflect current changes in the operational and governance structure ofthe lndependcnt Electoral

and Boundaries Commission and exemplifies posterity.

8. We fully support the proposcd amcndmcnts to Scction 6 ol thc principal act bccausc this

inclusion is a significant positive development and recognizes thc importancc of inlormation and

communication technology and accounting. This proposed amcndment will also cnsurc these two

critical areas are adequately addressed withing the framework of the act. This also aligns with the

current industry standards and future needs thus will enhance ellcctiveness and

comprehens iveness of the act.

9. We fully agree with proposal to amend Section 7A and back the proposed deletions of

subsections (4), (5) and (6) in of the principal act because this will simplify and strcamline the

legal framework potentially rcmoving rcdundant and outdated provisions cnhancing

effectiveness and clarity.

10. We endorse the changes in Section l0 as this introduces a structured term limit for the oflfice of

the secretary establishing a clear tenure of three years with a possibility of re-appointment for an

additional term. This will give an opportunity for periodic asscssment and potcntially a fresh

perspective through new appointments.

I I . We are on board with the proposed amendment to Section l2 because the requirement lor the

commission to review its operations after evcry general election cnsurcs a cycle of continuous

improvement within the commission. Mandating that the rcvicw bc complcted within one year

ensures the improvements are timely and relevant and this swilt action gives thc commission to



addrcss any issucs that arosc during clcctions and cnsurc thcy are rcctificd bcfore thc ncxt

gcncral clcction. I{cquiring publication of thc rcview rcport will allow lor scrutiny and leedback

from stakeholders.

12. We are in favor of inscrtion ol Subsection l2 under Section 36, by explicitly stating that the

provisions in thc fif1h schedulc apply during thc delimitation process olelectoral units, this

amendmcnt provides clear guidelines and consistency in the delimitation process. 'l'his will also

enhance accountability through providing a clear reference point for the procedures and

standards that must be followed during delimitation process facilitating better oversight and

public confidence in thc delimitation proccss.

14. Wc arc on board with the proposcd ame ndmcnts on the fifth schedulc on procedures lor

dclimitation of clcctoral units. 'l'hcse will cnsure a comprchensive, transparent, and inclusive

proccss lor revicwing and dclimiting electoral boundarics.'lhc requiremcnt public notification

and solicitation of rcprcscntations I'rom intcrcsted partics fosters grcater public participation and

accountability. Additionally, thc amendmcnts also emphasizc the usc ol reliable re fcrence

materials which enhanccs the accuracy and credibility of the delimitation process.

15. Wc also support thc proposcd amcndmcnts on the filth schcdule because publicization of the

prcliminary report and cstablishmcnt of mechanisms for rcceiving public leedback lurther

strcngthen transparcncy and public trust in the process. Moreover, the provisions for public

13. Wc alfirm proposcd amendmcnts to the llrst schedulc. 'l'his will enhance the selection pancls

reprcsentativencss and transparency by ensuring a balanccd composition, competitive

nomination process, and gendcr divcrsity. Irurthermore, the stipulation that the selection panel

complctes its task within 90 days will ensurc cfficicncy whilc also allowing the parliament to

extcnd its tenurc, if nccessary. providcs flcxibility. Additionally, the changcs on quorum

requirements and dccision-making proccss within the commission promote effective and

dcmocratic govcrnance by requiring broader participation and consensus among its members.

Thcscs changcs collcctivcly aim to improve thc lunctioning and inclusivity of the selection and

dccision-making proccss.



sensitization and hearings ensure that the public is adequately informed and cngaged, lacilitating

meaningful participation in the review ofelectoral boundaries.

16. We are in agreement also regarding the inclusion of clear guidelines for thc preparation and

dissemination of maps and the maintenance of records as this ensures transparcncy and that thc

public has access to important information. Also, the requirement that the public olficcrs must

cooperate with the commission underscores the importance of inter-agency collaboration and

support in achieving accurate and fair delimitation ol electoral units.

17. We fully support the provision lor judicial review of the commission's dccisions in thc fifth

schedule as this upholds the principal of accountability, allowing for rectification of potential

oversights in the delimitation process. This will collectively enhance realization of thc principles

cnshrined under article l0 of thc constitution of Kcnya, 2010.

19. Wc rcfute Section l2(l) and Scction t2(4) olthc Second Schcdulc with rcgard to who can be in

business whether indirectly or directly with the Commission.

20. We take note of the fact that the Commission has embraced public sensitization on the reports

published. The reports should however be announced in public places like the Bomas of Kenya

where common wananchi can acccss as opposcd to privatc placcs.

21. We take note of the immense powers assigned to the Commissioners but we advise lor

devolvement of such powers to members of the selection panel.

22. flowever, we note that thc amendment has loopholcs bascd on thc lollowing grounds:

a) The Second Schedule in paragraph l2( l) allows lor members present in thc Commission

meetings to participate in business with the Commission. 'fhe Bill articulates that the

member to declare interest after commencement of the meeting and this is clear conflict

I 8. We find fault in some elements ol the First Schcdule with rcgard to mcmbers of thc sclcction

panel. lt could have specified the number of groups such as youths and Persons with Disability.



of interest and goes against Article 232 of the Constitution on impartiality, transparency,

profcssional ethics and is going to perpetuate exclusion ofother Kenyans to genuinely do

busincss with thc Commission. In articulating that any pcrson prescnt in thc meetings arc

allowcd to bc in busincss and this implics that cven commissioners can be in business

directly on indirectly with the Commission hence compromising integrity of IEBC,

providing for cronyism and holding the Commission and its operations at ransom. This

has a negative ripplc cffect of dcnting IIIBC's reputation.

b) 'l'here isambiguityinregardtoconstructionof paragraph l2(l)and l2(4).Membersin

the Commission's meeting are given the right to be in business with it in paragraph !2( l)

but again are deprived off that right in paragraph l2 (4). We strongly concur with

Paragraph l2(4) that No member or E,mployee should transact business with IEBC

d ircctly or through Proxics.

c) 'l'he Irirst Schedule does not provide for slots for Persons with Disability. This is in clear

contradiction olArticlc l0 olthe Constitution which provides for inclusiveness and non-

discrimination.

d) 'l'he sclection panel in paragraph l(5) ofthe first schedule has been given absolute power,

discretion and control ovcr its proccdures. 'l'hc Parliamentary Service Commission should

only oller technical and logistical support to the panel.

DATI-]D ANd SIGNIID At NAIROBI ON thiS 2I'I DAY OF MAY 2024

Chie f Executive Officer

Kariobangi Paralegal Network
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'1. I fully support the efforts lo amend the IEBC Act to enhance transparency, credibility, and lnclusivity in Kenya's electoral
processes. Strengthening our electoral framework is vital for upholding democracy and ensuring falr representation for all

citizens.

2. Amendments aimed at strengthening the independence and integrity of the IEBC are crucial for lestoring public trust in the
electorsl process. We need greater oversight and accountability mechanlsms to prevent elecloral hialpractices and ensure free

and fair elections.

3. lt's imperatlve that the amendments prioritize inclusivity and representation in the electoral process. Measures to promote the
participation of marginalized groups, including women, youth, and persons wlth disabilities, are essential for a truly democratic
sociely.

4. Voter education ls key to ensuring informed and active particlpatlon in elections. The IEBC should be mandated to conduct
comprehensive voter education programs, particularly targeting marginalized and underrepresented groups, to empower

citizens with knowledge about their rights and responsibilities.

5. Efforts to streamline electoral processes are commendable, as timely and transparent elections are fundamental to
democracy. Amendments should address logistical challenges and enhance the etfrciency of electoral operations to minimize
delays and ensure the integrity of the elecloral process.

6. Amendments should priorlllze the security, reliability, and transparency of electoral technology systems. lndependent audits
and safeguards agalnst tampering or manipulatlon are essentialto lnstill confidence in electronic voting systems and protect

the integrity of election results.

7. Provisions for fair and expeditious resolution of electoral disputes are necessary to uphold the rule of law and ensure

eleetoraljustice. Specialized electoral courts or tribunals can help resolve disputes lmpartially and efficiently, contributing to the
overall credibilily of the electoral process.
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Here are my views on the lndependent Eectoral and Boundaries Commission(IEBC) (Amendment) Bill (National Assembly Elll

No. 100f2024).

8. Meanlngful public particlpatlon ls vital to ensure that the amendments reflect the diverse irrterests and concerns of Kenyan

citizens. Stakeholder engagement, including consultations with political parties, civil society organizations, and the general
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THE SENATE

MATRIX

THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION (AMENDMENT) BILL,2024 (NATIONAL
ASSEMBLY BrLLS NO. l0 OF 2024)

Stakcholdcrs:

1 . Office of the Registrar of Political Parties (ORPP):
2. Electoral Law and Governance Institute for Africa (ELGIA);
3. Inter-Religious Council of Kenya (l-RCK);
4. ICJ Kenya:
5. Election Observation Group (ELOG);
6. Political Parties Liaison Committee (PPLC);
7. Law Society of Kenya (LSK);
8. Independent Electoral and Boundaries Commission (IEBC);
9. Kariobangi Paralegal Network;

10. National Council of Churches of Kenya (NCCK); and

l l. Collins Lusi.

CLAI-]SE STAKEHOLDER RT-AS0\S RESOLUTION
) ORPP Agrees with the insertion of the

definition of parliamentary party.
The definition is key in the process

of nominating representatives to the
selection panel by the PPLC.

The Committee agrees with
the stakeholder's view.

IEBC The Commission concurs with the
proposal to delete the obsolete terms

The proposal is sound ifit does not
affect the provisions of paragraph 6

The Committee agrees with
the stakeholder's view on

1

PROPOSAL



CLAUSE S'I'AKI.,IIoI-I)F]R PROPOSAL REASONS RESOLUTION

contained in this Section

Upon consideration, the Commission
proposes the following definitions
insert;
city" has the meaning assigned to it
under the Urban Areas and Cities Act.
201I and includes capital city. city
county and city within a county;
"densely populated area" means an area

whose population density is above the

national averagel
"population quota" has the meaning
assigned to it Article 89(12) of the

Constitution;
"sparsely populated area" means an

area whose population density is below
the national average;
"urban area" has the meaning assigned

to it under the Urban Areas and Cities
Act. 2011

of the Second Schedule allowing
the Vice Chairperson or other
members of the Commission to take

the place of the Chairperson in
his/her absence.

The reason being these are terms
now introduced in the Act.

deletion of obsolete terms. lt
however disagrees on the

need to insert definitions of
words which have already
been defined elsewhere in
other statutes.

IEBC Deletion of definitions of similar terms

appearing in Sections 32 and deletion
of section 33 which is spent

These definitions in section 32

carry similar definitions as

provided for under Section 2 of the

Act. Section 33 is transitional, and

therefore, spent.

The Committee notes the

need to delete these obsolete

clauses. However the

sections were not earmarked

lbr amendment at the time

of publication of the Bill
hence this cannot be

introduced at this stage.

KPN Agrees with the proposed amendments

in the definition section.

The deletions clean up the Act and

remove ambiguities.
The Committee agrees with
this view.

2



NCCK

I,SK

PPLC

J

CLAUSE ST,AKEHOLDER PROPOSAL RESOLT,'I'IO\
Agrees with the proposed amcndments
in the detlnition section.

This proposal is necessary sincc it
is an editorial change to introduce
more clarity and delete obsolete
provisions.

In the dcfinition of the word
"Chairperson". the Bill should adopt
the definition below:
"Chairperson" includes the Vice
Chairperson or any other member of
the commission when discharging the
functions of the chairperson.
The stakeholder opposes the deletion in
clause 2(a) as proposed in the Bill and
proposes an amendment to section 6 of
the Bill in respect of the qualilication
of the vice chairperson or any member
whom the commission would elect to
act as chairperson in the case of a

vacancy until the position is duly filled.

The amendment seeks to align the
definition of the Chairperson as

provided for in article 250(2) ol'the
Constitution.
It is our considered opinion that
there remains a lacuna in law in the

event of a vacancy in the ofllce of
the chairperson and especially at a
time such as during the elections
with strict constitutional timelines
which would have the effcct of
creating a national crisis.

The Committee disagrees

with the stakeholder as the

amendment is in compliance
with the court's judgement

in the Katiba Institute case.

I-RCK Delete the proposed amendment to
Section 6 to include accounting or ICT
experience as additional qualifications
for IEBC commissioners.

This is unnecessary and could
discriminate against otherwise
competent professionals who lack
these specific qualifications. IEBC
should remain an equal opportunity
institution, representing a broad
spectrum of professions.

The Committee disagrees

with the stakeholder. A
diverse skillset and
qualifications in ICT is

crucial in eff-ective running
of the Commission and

election affairs.

IEBC The Commission welcomes this The Commission supports the The Committee agrees with

IU...\SO\s
The Committec agrees with
this view.

The Committee disagrees

with the stakcholder as the

amendment is in compliance
with the court's judgement

in the Katiba lnstitute case.

3

The proposal in the Bill opens room
for unnecessary contusion
especially whcre there is no
chairperson.



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
proposal and proposes the merger of
accounting and finance under Section
6(2)(c)(iii) as they deal with matters
relating to financial management and

audit necessary in elections.

Further, at least one Member of the

Commission besides the Chairperson
needs to have legal training because of
the legal and quasi- judicial nature of
election matters that the Commission
handles.
IEBC proposes an amendment to

section 6 (2) (c); as follows;

" Has proven knowledge and at leosl
ten years' experience in malters
relating to any of the following Jields-

proposal to add ICT as one of the

professional areas that one may be

trained in given that technology is a
key component of the election
process.

The l0years experlence 1s

necessary because under the IEBC's
corporate govemance structure, the

Commissioners are the

Chairpersons of Commission
Committees. It is expected that, for
a commissioner to steer a

committee, they must at least

possess considerable knowledge
and experience in the mandate of
the Committce.

the Commission on the need

for the Commissioners to
have at least 10 years'

experience in their fields of
qualification.

KPN The stakeholder agrees with the

proposed additional fi elds.

This inclusion is a significant
positive development and

recognizes the importance of
inlormation and communication
technology and accounting. 'Ihis

proposed amendment will also

ensure these two critical areas are

adequately addressed within the

framework of the act. This also

aligns with the current industry
standards and future needs thus will
enhance effectiveness and

The Committee agrees with
the stakeholder's view.

4
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NCCK

EI-OG

4

R[,ASO)iS RESOLUTIO\
comprehensiveness of the act

The stakeholder agrees
proposed inclusion of
accounting.

with
ICT

the
and

This is a commendable proposal as

it accommodates the paradigm shift
to technology and a reflection ol
the societies' adaptation to
changes.

The Committee agrees with
the stakeholder's view.

PPI,C Thc stakeholder proposes a funher
amendment to section 6 on the
qualifications of the Chairperson from
the current qualitications which require
that he/she be qualified to hold the
office of the judge of the Supreme
Court.
The stakeholder recommends that the
qualifications in section 6(2) to be

upheld as the basic qualifications but
raises the bar for the Chairperson and
require the chairpcrson be a Masters
Degree Holder so that in the case of a
vacancy in the office, the vice
chairperson or a member of the
commission with similar qualifications
would qualifo to act as a chairperson
until the vacancy is filled.

Members of the commission only
need to hold degrees from
recognized institutions of learning.
Additional qualifications can be

acquired through training and
support from the Secretariat that is
composed of technical personnel.

PPI,C The stakeholder supports the proposed
amendments.

This proposal is in line with the
constitution.

The Committee agrees with
the stakeholder.

The stakeholder supports the proposed
amendment to section 7 A of the
principal Act

This is a welcome proposal as it
ensures that the Act is in compliant
with the Constitution, which is the
grund norm.

The Committee agrees with
the stakeholder.

KI'N The stakeholder supports the proposed
amendment to section 7A of the

This will simplifu and streamline
the

The Committee agrees with
the stakeholder.

5

The Committee disagrees

that Commissioners should
only have a first degree and

no additional qualifications
and experience. as

Commissioners need to be

highly skilled so as to guide

the Commission eflectively
in policy matters.



CLAT:SE STAKEHOI,I)T,R PROPOSAL REASONS It[]sol.t'l'lo\
principal Act

NCCK The stakeholder supports the proposal

to delete subsections (4), (5) and (6)

that were held to be unconstitutional
by the High Court in Katiba Institute

& 3 Others v Attorney-General & 2

Others (2018) eKLR.

This is a welcome proposal as it
ensures that the Act is comPliant
with the Constitution which is the

grand norm.

The Committee agrees with
the stakeholder.

IEBC The stakeholder supports the proposal The section was declared

unconstitutional by the courts.
The Committee agrees with
the stakeholder.

5 PPLC The stakeholder supports the proposed

amendments. The stakeholder turther
proposes that eligibility for rencwal of
the term of CEO be reviewcd against

the date of the general elcction to
ensure that the CEO can only oversee

one general election.
Further, consideration in the case of a

renewal be made with an outcr limit of
not less than one year to the next
general election, to allow lor thc new

CEO adequate time to prepare and

oversee the general elections, in view
of the pronouncement bY the courts
that elections are a process.

The proposal will enhance

diligence and accountability. The
secretary will only be able to
oversee one general election. If the

commissioners are satisfied with
the conduct of the office holder,
then they will be eligible for
another additional single term.

The proposed term of tbur years

with eligibility for renewal of one

further term of four years may not

cure the intention of the drafters
which is to ensure that a CEO
cannot oversee more than one

general election based on the time

KPN The stakeholder supports reduction of
the CEO's term to 3 years.

This introduces a structured term
limit lor the office of

The CEO's term in the Bill
under consideration is 4

The Committee disagrees

with the stakeholder and

notes the need for continuity
in the Commission.

6

legal framework potentially
removing redundant and outdated
provisions enhancing
effectiveness and clarity.

of the first appointment.



CLAUSE PROPOSAL ItI.,ASo\S RESOLUTION
years not 3

The CEO's term in the Bill
under consideration is 4

years. which the Committee
considers to be adequate for
conduct of affairs in that
offlce .

The Committee disagrees

with the stakeholder and

supports the term of four
years proposed in the Bill.

S1;AKEII0I,DI]IT
the secrctary establishing a clear
tenure of three ycars with a
possibility of re-appointment for an

additional term. This will give an

opportunity for periodic assessment

and potentially a lresh pcrspective
through new appointments.

NCCK The Stakeholder does not support the
reduction of the term ol the CEO to 3

years.

While the proposal to reduce the
secretary's term to three years,
renewable once, may initially
seem conducive to seamless

commission functioning. it also
raises concems about the
adequacy of this timeframe for
fulfilling their mandate as it does

not complete the lull electoral
cycle. Consider a single term of
6 years nonrenewable.

L

OR.PP Retain the term of the CEO to the
current 5 years with an opportunity for
reappointment.

It's not apparent what mischief is
being cured by the proposal to
reduce the term of the CEO to four
(4) years.

Research indicates that a term of
office of actors in an Election
Management Body that extends an

electoral cycle contributes to
institutional experience given that
actors are able to conduct at least
one general election.
It would be prudent for the
appointment of a CEO to either be

beyond an electoral cycle or at the

l



CLAUSE STAKETIOLDER PROPOSAL Rf,ASONS RESOLUTION
very least, coincide with or be

uated to one electoral c cle

PPLC The stakeholder supports the proposed

amendment to section I 0 of the
principal Act to reduce the term of the

Secretary to three years but proposes

that a clear criterion for consideration
of a renewal should be provided to
guide the process.

This clause seeks to facilitate
smooth transition and reduce

intemrptions in the execution of the

mandate of the Commission. It
ensures active oversight over the

secretariat affairs by the

commission and addresses the

balance of power between the

commission and the CEO of the

EMB, as well as asserts the

ind ndence of thc latter

The term in the Bill being

considered is 4 years not 3

years.

Il:tlC The Commission proposes that the

current term of the Commission
Secretary be maintained at five years

with eligibility for reappointment in
line with what obtains in other
constitutional commissions.

In the alternative, should there be need

to review the term. it is proposed that

the same be reviewed to a single term

ofsix (6) years.

Revising the term of office of the

Commission Secretary from the

current five years to four years shall
pose challenges in Commission
operations.

A longer term will go a long waY in
ensuring that the Commission
Secretary understands what is

expected, draws plans, and

implements the Commission's
policy directives by putting in place

the necessary mechanisms in
preparation for elections and other
processes.

It will also go a long way
ensuring accountability by
Commission Secre 'l'his

ln
the

will

The Committee disagrees

with the stakeholder and

supports the term of four
years proposed in the Bill,
as this will be adequate for
proper carrying out of
functions.

8

cq



CLAT]SE STAKEI{OLDER PROPOSAL REASO\S ItESOt_tr]'to\
not be achieved under a four-year
contract.

Finally, it should be noted that an

election is a complex process with
legal underpinnings, strategic and
operational planning that will take
at the very least one ( 1 ) to 1 Yz y ears
to be conversant with the said
processes depending on one's

election background.

Shortening the term of service
denies IEBC full benefits of Fluman
Capital invested in the position and
suffer experience drain due to
shortened period.

6 ORPP ORPP agrees with the proposal to
provide for the review of the conduct
of elections within eighteen months of
a general election.

This review will allow the IEBC to
benefit from final reports of
election observers and monitors and
thus conduct a review that
appreciates the cxperiences of
external actors.
Election petitions would also have
been concluded by this time.

KPN agrees with the proposal to
provide for the review of the conduct
of elections within eighteen months of
a general election.

The requirement for the
commission to review its operations
after every general election ensures

a cycle of continuous improvement
within the commission. Mandating
that the review be completed within
one year ensures the improvements

The Committee agrees with
the stakeholder.

The Committee agrees with
the stakeholder.

9

KPN



CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
are timely and relevant and this
swift action gives the commission
to
address any issues that arose during
elections and ensure they are

rectified before the next general

election. Requiring publication of
the review report will allow for
scrutiny and feedback from
stakeholders.

NCCK NCCK agrees with the proposal 1o

provide for the review of the conduct
of elections.

This is a welcome proposal as it
resonates with efficient, effective,
transparent and accountable
o erations within the Commission

The Committee agrees with
the stakeholder.

PPLC The stakeholder agrees with the

proposal on the audit of elections but
proposes that such audits be

undertaken in partnership with
reputable audit llrms, PPLC and othcr
relevant stakeholders.

It is good management Practice to
conduct a review of the

Commission's operations after
every general elcctions.

The Committee agrees with
the stakeholder on the

importance of a review of
the elections.

trl.GIn The Bill should be categorical on the

role of Parliament in the revicw
process.

some of the review may need legal
and statutory reforms. The Bill
should provide timelines for the

review of the report by parliament

upon submission by the

Commission.

This proposal is noted even though it is
usually implemented after every
election. The reviewed timelines ol I 8

months are agreeable.

It should be noted that it is

constitutionally imperative that

after every election the

Commission prepares and publishes

It is also the commission's ro osal a st-election evaluation rt

The concern is noted.

However, the process is

IEBC led and driven.

The Commission's concern

is noted.
IIlBC

10
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CLAUSE PROPOSAI,
that this be carried under the Principal
Act on conduct of elections and not the
IEBC Act since it's an operational
activity.

The side notcs states - Review ol
conduct of the general election.

We propose the following:
"The commission shall, after evcry
general election. review its operations
in the conduct of the general election
and make the necessary changes
required to makc its operations morc
efficient, effective, transparent, and

accountable.

I,SK

SI;\KEIIOLDER REASONS Rt-soLt't-to\
pursuant to article 88(4)(h) of thc
Constitution.
It is the commission's view that an

evaluation of an election seeks to
make a critical assessment of the
conduct of an election. It identifies
what worked, what did not work
well and draws lessons leamt for
improvement of conduct of future
elections. This is achieved through
engagement with intemal and
extemal election stakeholders.
The section and the side note
should align and speak to the same
review; of the conduct of the
general election.

It is not clear what the

stakeholder proposes.

PPLC On delimitation of electoral units,
public participation is key. To achieve
this objective, the stakeholder proposes
the following:

- There is need for clear
timelines for conducting public
participation during the
delimitation exercise.

- On public sensitization. the

Public participation is one of the
key principles of govemance in the
constitution.

The Committee notes this

and observes that the IEBC
will be duly guided by the

Constitution when
conducting this exercise.

11
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commission shall engage the

media, avail equipment and
prepare materials for effective
public participation and

EI,GIA Amend Section 24B of the Bill to make

reference to a 'joint Parliamentary
Committee' in line with Atticle 124(2)

of the Constitution.

This is to accommodate Senate in
the process as ward are devolved
units of govemance

The Committee agrees with
the need to involve the

Senate in the delimitation
process.

While this has been carried, we
propose the following review for
synergy and application of the

boundaries law.
Delete proposed subsection 3-12.
Replace it therefore with the following.
"The Procedure for delimitation of
electoral units shall be as set out under
the Fifth Schedule."

Replicate the IEBC Rules of Procedure

as they carry all the provisions.

The commission welcomes the new
change under section 248 and

removing boundary provisions

under the savings and transitional
provisions of the Act and carrying
it as substantive stand-alone part.

The provisions under subsections 3-

12 are procedural hence they are

best suited by being placed in the

fifth schedule as originally
proposed for good order. Having
the clauses under the Fifth schedule

and section 248 creates confusion.
In the altemative, we move all
provisions touching on boundary
delimitation as provided in the Fifth
schedule to the new section 24B.

The stakeholder supports the proposed

amendment of section 36 of the
principal Act to anchor the fifth
schedule to the Act which relates to the
procedure for delimitation of electoral
units.

IEBC

ELOG This is a welcome proposal as it
brings clarity to the procedure for
delimitation of electoral
boundaries.

The concems are noted

The Committee agrees with
the stakeholder.

1.2

STAKEHOLDER
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RT-ASO\S
While this proposal intends to
bolster inclusivity and build
confidence in the recruitment
process as well as ensure
compliance with the two-thirds
gender rule, the proposed panel is
politician heavy. Considerations
should be made for election related
civil society organizations,
representation of PWDs, and
marginalized communities (in the
meaning of article 56 read together
with article 260

RESOLT]TION
'l'he Committee notes that

involvement of political
parties will build confidence
in the selection process and

therefore the representcd

entities are sufficient.

PROPOSAL
The stakeholder supports the proposed
amendments with minor additions.

PPLC The stakeholder supports the proposed
amendments on the procedure for
appointment of Chairperson and
members of the commission.

Increasing the membership of the
selection panel addresses the
deficiency of inclusivity in the
selection process. l-he addition of
two extra slots designated for the
PPLC will significantly enhance the
political parties' participation in
shaping the future of the
commission.

I The Committee agrees with
I the stakeholder.

ORPP Parliament should consider quali$ing
the phrasing ol PPLC to communicate
that the representatives are drawn from
political parties.

Parliament should consider deleting the
phrase "coalition of parties" from the
provision.

The present clause is ambiguous
given that section 38 of the Political
Parties Act, 2011 provides that
PPLCs is a tripartite platform
comprising IEBC, ORPP, and all
political parties.

The Committee disagrees

and notes the clause is not
ambiguous.

Clause 2 of the Bill already defines
a parliamentary party to include a

coalition of parties.

13
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KPN KPN affirms proposed amendments to

the first schedule

This will enhance the selection
panels representativeness and
transparency by ensuring a

balanced composition. competitive
nomination process, and gender

diversity. Furthermore, the
stipulation that the selection panel

completes its task within 90 days

will ensure efficiency while also

allowing the parliament to
extend its tenure, if necessary,
provides flexibility. Additionally,
the changes on quorum
requirements and decision-making
process within the commission
promote effective and
dcmocratic govemance by requiring
broader participation and consensus

among its members.
'l'hcse changes collectively aim to
improve the functioning and

inclusivity ofthe selection and

The Committee agrees with
the stakeholder.

dec ision-makin rocess

I-SK That the selection panel be

reconstituted as follows:
"Parliamentary service commission - 3

persons; one shall be from a party other
than a parliamentary party or coalition
of parties; one shall be from the

majority party or coalition of parties;

one shall be from the minority party or

l'he proposed selection as

rctlected in clause 9 creates
imbalance since there would
ovcr representation tiom
political parties.

IS

an

be

the

The Committee disagrees

with this proposed

reconstitution of the Panel.

t4

coalition of parties.
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Political Parties Liaison Commitlce 1

person

Law Society of Kenya - 2 Persons
(One female. one male)

Institute of Certified Public
Accountants of Kenya - 1 person

Inter-religious Council of Kcnya - 2

persons

IEBC The selection panel needs to be

inclusive of all key stakeholders who
will give additional value to the
process e.g. special interest groups
(persons with disabilities). Public
Service Commission, other
professional entities, among others.

The proposal does not sufficiently
include all key stakeholders as it
gives most priority to political
parties by increasing nominees
from PPLC from I to 3. In addition,
the two nominees from
Parliamentary Service Commission
are still from the political partics.

ICJ - Kenva The stakeholder opposes the proposed
amendment to the composition of the
selection panel

The amendments to the
composition of the selection panel
undermines the constitutional
principles of free and fair elections
in article 81(e) of the Constitution
of Kenya. Considering that the
primary function of the selection
panel is to recruit the chairperson
and comrnissioners of the IEBC. it
undermines the principles of
fairness as the Constitution
envisions that elections are

The Committee notes that
involvement of political
parties will build confidence
in the selection process and

therefore the represented

entities are suffi cient.

The Stakeholder has not

demonstrated how
constitutional principles
have been breached.

15
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administered in an impartial,
neutral, efficient, accurate and
accountable manner.

The provision on quorum be

maintained as is in the principal Act
which states that -
The quorum for the conduct of
business at a meeting of the

Commission shall be at least half of the

existing members o[ the commission.
provided that the quomm shall be not
less than three members,

The provision of the principal Act 
]

is the one that is closest to the

recommendations of Mwongozo
Code of Govemance which
recommends that -
The quorum of the Board should be

5 where the total members of the

Board is 8-9 and 4 where the total
membership is 7 and below. Since

the current composition of the

commission is 7, quorum of 4 is

most practical.

The Committee supports the

proposed threshold for
quorum in the Bill, as the

Commission makes

sensitive decisions.

I:l.OG

[)l)[.c

This clause seeks to ascertain the
quorum of the conduct of business

at a meeting ol the Commission.
The high threshold for a quorum,
while desirable, may lead to
procrastination of critical decision-
making. It may also be construed to
be inconsistent with Article 250 (1)
of the Constitution.

The stakeholder supports the proposed

amendments but is concerned with the
high threshold for quorum of the

commission.

The Committee supports the

proposed threshold for
quorum in the Bill, as the

Commission makes

sensitive decisions.

The Committee agrees with
the stakeholder.

The stakeholder supports the proposed

amendments on quorum.
In conducting the affairs of the

commission, there is need for
unanimity in arriving at its

decisions.

PPLC The stakeholder supports the proposed
amendments.

The period under review has

already been extinguished and

hence the schedule is rendered

The Committee agrees with
the stakeholder.

l0
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The stakeholder supports the proposed
amendments.

The provision of quorum to be five was
applicable whcn commissioners were
nine and therefore not applicable now
that the Commissioners are seven (7).
We submit that quorum of
Commissioncrs should be dependcnt
on the number of the members in post.
Consider the lollowing provisions:

"Notwithstanding the provisions of
paragraph 5, where a vacancy has

occurred and the Commission
membership is less than five, the
quonrm shall not be less than fifty
(50%) of the number of commissioners
ln st"

noasors

This is a welcome proposal as it
brings clarity to the procedure tbr
delimitation of electoral
boundaries.
This will bc in line with thc
decision of the IIigh Court in Isaiah
Biwott Kangwony vs Independent
Electoral and Boundaries
Commission & another (2018)
eKLR at paragraph 44 where the
court hcld that the matter of
quorum would be determined by
the number ol commissioners
appointed at any time, apart fiom
the statutory provisions.

The Committcc notes the

concems raised on quorum

when there is a vacancy.

EI,OG

IEI]C

Rnsoluttor..
obsolete

The Committee agrees with
the stakeholder.

NCCK NCCK does not support the proposed
changes to quorum at the Commission.

This proposal will make
decision making at the
commission cumbersome and
raises the quorum exponentially
high. If some commissioners are

incapacitated or resign, or die. the
quorum proposed in this Bill will
not be attained thus rendering the
entire Commission moribund. It
will be prone to abuse and sabotage

of the commission and the will of

The Committee notes the

concems raised on quorum

when there is a vacancy.

11
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the people. While the divisions
witnessed in 2022 general elections
areregrettable. parliament should
not respond to a mosquito bite
with a hammer.

NCCK The NCCK supports the proposals on
the selection panel.

This is a welcome proposal as it
will bolster inclusivity and build
confidence in the recruitment
processes well as ensure

compliance with the two-thirds
gender rule. Further, the inclusion
of members drawn from Political
Party Liaison Committee and will
widen political consensus and

wider buy-in from the political
class.

I,SK The Bill should not seek to interfere
with the existing provision below -
Unless a unanimous decision is

reached, a decision on any matter
before the commission shall be by a

majority of the members present and

voting.

The principal Act is clear on how a

decision would be arrived at, which
is a unanimous decision or majority
of members present and voting. The
new proposal actually creates room
for mcmbers who are not present

and voting to be part of the

decision-making process by simply
concurring. The provision further
does not indicate how this
concurrence would be

communicated, which leaves room
for manipulation. For matters as

grave as general elections. it is

crucial that members be Present to
vote when decisions are made.

The Committee agrees with
the Stakeholder's view.

The Committee notes that

this is incorrect as one

cannot vote on a matter if
they are not part of the

quorum for the meeting.

18



SI'/\KE,I IoLI)E,R PROPOSAL
1l IlLGIA Thc Ilill should provide a framework

for the establishment and membership
ofthc County Boundary Panels.

Curre ntly there is no law on the
review of County Boundaries under
Article 188 of the Constitution that
would have provided for such
panels.

There's a Senate Bill
currently under
consideration by the

National Assembly on this

subject matter.

The stakeholder's concems

are noted. However. the
process as currently in the

Bill is clear.

tu_ASo\s RESOI,I;'[ION

Arnend the schedule with a new title:
Procedure for delimitation of electoral
units which elaborates the step-by-step
procedures to be undertaken during
clcctoral boundary delimitation.

l-he commission supports the
proposal to have a detailed step by
step procedure for boundary
delimitation under the Fifth
Schedule.

IEI]C

NCCK NCCK agrees with the proposed
amendments on the fifth schedule on
procedures for delimitation of electoral
units.

l'his is a welcome proposal to
provide for the procedure of
subsequent delimitation of
boundaries to allow for expeditious
delimitation exercise.

The Committee agrees with
the stakeholder.

KPN agrees with the proposed
amendments on the fifth schedule on
procedures for delimitation of electoral
units.

KPN l'hese will ensure a comprehensive,
transparent, and inclusive
process for reviewing and
delimiting electoral boundaries.
1-he requirement public notification
and solicitation of representations
from interested parties fosters
greater public participation and
accountability. Additionally, the
amendments also emphasize the use

of reliable reference materials
which enhances the accuracy and
credibility of the delimitation
process.
KPN also supports the proposed

The Committee agrees with
the stakeholder.

19
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CLAUSE STAKEHOLDER PROPOSAL REASONS RESOLUTION
amendments on the fifth schedule
because publicization of the
preliminary report and
establishment of mechanisms for
receiving public feedback further
strengthen transparency and public
trust in the process. Moreover, the
provisions for public sensitization
and hearings ensure that the public
is adequately informed and

engaged, facilitating
meaningful participation in the

review of electoral boundaries.

ICJ - Kenya The stakeholder opposes the proposal
to provide for delimitation of electoral
units.

The delimitation of electoral units
in Kenya is guided by article 89 of
the Constitution which provides in
part as follows:

l. There shall be two hundred
and ninety constituencies
for the purposes of the
election of the members of
the National Assembly
provided for in article
e7( I )(e).

2. The Independent Electoral
and Boundaries
Commission shall review
the names and boundaries of
constituencies at intervals of
not less than eight years,

and not more than twelve
ears, but an review shall

The Committee disagrees

with this view and notes that

actual boundaries of the

electoral areas need to be

delimited. There's also no

fixed number of wards.

20I
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be completed at least 12

months before a general
election of members of
Parliament.

does not have a fully constituted t

II..BC that is mandated to undcrtake
the delimitation exercise which
then poses a constitutional crisis.
It's our considered opinion that the
amendments regarding delimitation
have been locked out oftime due to
constitutional restraints.

t2 I-RCK Relevant work from the previous panel
be preserved to ensure prudent use of
public finances.

It is not prudent to discard the work
already done by the current
selection panel if it is unbiased and
valid.

'lhe Committee is not of the

same view as it is not clear
ho'*,this would be done.

NCCK I NCCK agrees with the clause making

i members of the existing selection panel

I eligible for nomination to the next
selection panel.

This is a welcome proposal as it
sets out provisions relating to the
selection panel for the appointment
of members of the Commission.

The Committee agrees with
this view.

PPLC The stakeholder recommends that the
unexpired term of the Secretary to the
Commission be reviewed with respect
to the term of office of the CEO not
being eligible for renewal if the expiry
period falls within one year to the next

This is to cure genuine contractual
expectations for the unexpired term
of the Secretary to the Commission.

The Committee
with this view.

disagrees

2T

It's important to note that the
timcline given in the constitution
for the review lapsed in March
2024. Furthermore. the country

I



CI,AUSE STAKEHOLDER PROPOSAL REASONS RT]SOLUTION
general election.

'fhe stakeholder also proposes that
appropriate compensation be awarded

so as to give full effect to the
provisions of the proposed bill on the

term of office of the CEO as amended

by the bill

GENERAL COMMENTS

1. Collins Lusi

The stakeholder generally supports the Bill as it promotes accountability and efficiency in the Commrssron.

I
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25th May,2024

'l'he Clerk olthe Scnate
Parliament Buildings
NAIROBI

t{E COMMITI-I]E STAGE AMI.]NI)MENTS TO THE INDIIPENI)I,]N'I' ELECTORAL
AND IIOUNDARIES COMMISSION (AMENDMENI) BILL, 2024 (NA'I'IONAL
ASSEMBLY IIILL NO. l0 Ol- 2024)

NOl'ICE is given that Scn. Wakili Ilillary Kiprotich Sigei, Chairpcrson to the Stancling

Committce on Justicc. Lcgal Allairs and I luman ltights, intcnds to move the lbllowing
arnendments to the Indeper.rdent Illcctoral and lJoundaries Courmission (Arncndmcnt) Bill, 2024
(National Asscmbly Ilill No. l0 ol'2024), at thc Committee Stage -
CLAUSE 2

I'HA'I clausc 2 ol'thc llill bc arncndccl

(a) by inscrting the lollowing new paragraph immcdiatcly aftcr paragraph (e) -
"(g) in the definition of the word "Parliamentary Committee" by inserting thc words

"and Senate" immediately after the words "the National Assembly""; and

) in paragraph (i) in thc proposed new dcfinition o['1he word "parliamentary pa[y" by

inscrting thc words "and Scnatc" immcdiatcly aftcr thc words "the National Assembly''.

CI,ATJSE 3

THAT thc Bill bc amendcd by dcleting clausc 3 and substituting therefor the following new

clausc -
3. Section 6 of the principal Act is amended in subsection 2(c)-

(a) by deleting the introductory clause and substituting therefor the following new

clause -
(c) has proven knowledge and at lcast ten years' experience in any of the

lbllowing liclds

(b) by inserting thc Ibllowing new subparaglaphs immediately after subparagraph (vi)-

(vii) information and communication technology; and

(viii) accounting.

b(
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THAT clause 7 of the Bill be amended in the proposed ncw-

We should also have an amendment to proposed new subsection (5) because as is, it appears to

refer to one Committee.

(a) scction 248(5) by inserting lhc words "ol'cach I Iousc ol' I)arliamcnt'' imnicdiatcl1' alicr'

the r.r,ords "Parliamenlary Committcc"l

(b) section 248(6)-

(i) by inscrting the words "ol each I'louse ol Parliament" immcdiatcly alter the

words "Parliamentary Cornmittcc"; and

(ii) by deleting the words "the National Assembly" appearing irnmcdiately aftcr the

words "the report in" and substituting therefor the words "the respective Ilouse

of Parliament";

(c) section 248(7) by inscrting the words "and thc Scnatc" immediately after the words "the

National Assembly";

(d) scction 24B(S) by inscrting the words "and the Senate" imrnediately aftcr thc words "thc

National Assembly"; and

(e) section 248(9) by inserting the words "or the Scnate" immcdiately altcr thc words "tl.tc

National Assembly".

I)ated
1(} I { 2*:* )i)a

Wakili Hillary Kiprotich Sigei,

Chairperson.

Standing Committee on Justice, l,e gal Affairs and Human llights.
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