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DATE

COUNTY

VENUE

19h March 2012

Marsabit, Wajir and Mandera

Waijir Municipal Hall

19th March 2012

Machakos, Makueni and Kitui

Machakos Municipal Hall

19h March 2012

Turkana

Lodwar Municipal Hall

19th March 2012

Bungoma and Busia

Bungoma Municipal Hall

20" March 2012

Garissa

Garissa Municipal Hall

20" March 2012

Embu, Kirinyaga and Tharaka-Nithi

Embu Municipal Hall

20th March 2012

Kakamega and Vihiga

Kakamega Municipal Hall

21t March 2012

Meru, Laikipia, Samburu and Isiolo

Kamunde Hall, Meru

21t March 2012

Tana River and Kilifi

Malindi Municipal hall

21s' March 2012

West Pokot and Trans Nzoia

Kitale Municipal Hall

21t March 2012

Homa Bay and Migori

Homa Bay Municipal Hall

2274 March 2012

Nyeri, Nyandarua and Murang'a

Nyeri Municipal Hall

2274 March 2012 |

M_omboso and Kwale

Mombasa Municipal Hall

22nd March 2012

Uasin Gishu, Elgeyo/Marckwet and
Nandi

Eldoret Municipal Hall

22n3 March 2012

Kisii and Nyamira

Kisii Municipal Hall

239 March 2012

Taita/Taveta

Voi Municipal Hall

239 March 2012

Nakuru, Baringo and Kericho

Nakuru Municipal Hall

239 March 2012

Narok and Bomet

Narok University Hall

239 March 2012

Kisumu and Siaya

Kisumu Municipal Hall

27t March 2012

Nairobi City, Kiambu and Kajiado

County Hall, Parliament
Buildings

1.7 On February 23, 2012, Parliament in its own wisdom extended the
timelines set out in the Constitution for 60 days from February 27,
2012, to citing the importance of the land legislation to the Country
and therefore the Committee set up a Sub Committee to consider
views by stakeholders and prepare a report. ‘

1.8 On April 1- 7, 2012, the Committee retreated to consider the public,
stakeholder's views, memoranda and other written submissions and
the report of the Sub committee — which included amendments.

1.9 Earlier, on January 19 -20, 2012 and January 31 —-February 3, 2012
the Committee, in conjunction with the Ministry of Lands, other
stakeholders and on its own initiative, held awareness session for Al
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iii) to regulate the recognition and protection of matrimonial
property and in particular the matrimonial home during
and on the termination of marriage;

iv)to protect, conserve and provide access to all public
land;

v) to enable the review of all grants or dispositions of public
land to establish their propriety or legality;

vi)to protect the dependants of deceased persons holding
interests in any land, including the interests of spouses in
actual occupation of land; and

vii)to provide for any other matter necessary to give effect
to the provisions of this Chapter.

3.0 MEMORANDA OF OBJECT AND REASON OF THE BILLS.
NATIONAL LAND COMMISSION BILL, 2012

3.1 The Memorandum of Objects and Reasons of the National Land
Commission Bill, 2012 is to make further provisions with regard to the
National Land Commission established under Article 67 of the
Constitution., the bill provides for: -

1. additional functions of the Commission which include the
alienation of public land on behalf of the national and county
governments, the monitoring of registration of rights and interests in
land and the development and maintenance of an effective land
information management system at the national and county levels.

2. the general powers of the Commission which are in addition to the
powers conferred to all Commissions under Article 252 of the
Constitution.

3. deals with the composition and administration of the Commission -
provides for the qualifications of members to the Commission. The
circumstances under which a vacancy may arise in the
Commission and the manner in which such a vacancy shall be
filled.
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Part Il for the establishment of land registration units, land registry,
the maintenance of community land registers and the
appointment the Chief Land Registrar and other officers and the
powers of the land registrars.

e Clause 14 - the qudlification for appointment as the Chief Land
Registrar.

e Clauses 16-24 contain provisions relating to maps, parcels and
boundaries, and the effect of registration and certificates of
lease and searches. The clauses provide for the preparation of
the cadastral maps, boundaries, the maintenance of
boundaries, alteration of boundaries, interference with boundary
features and combination, subdivision and reparcellation of
parcels of land.

o« Clause 22 creates offences relating to the interference with
boundary features and prescribes the penalty for the offence.

o Clause 25-27 provide for the effect of registration, the rights of @
proprietor and the title, and the holding of a title to be prima
facie evidence of proprietorship of the land.

o Clause31-36 provides for the issuance of certificate of title and

cerfificate of lease, the loss or destruction of certificates and
searches. Clause 36 provides for the presumption that purported
to be signed or certified, or an entry purported to be made by
the registrar shall be presumed unless the conftrary is proven.

Part Il provides for the dispositions involving land, including

transfers, leases and charges. It provides for the instruments for

disposition, the manner of execution of the documents of

disposition.

e Clause 51-54 provides for dispositions that are prejudicial.

e Clause 51 gives the Court the powers to make orders that
protect interests acquired through prejudicial dispositions.

Part IV contains provisions relating to leases;

Part V contains provisions relating to the form and effects of

charges, including the second and subsequent charges.

Part VI contains provisions relating to fransmissions upon death,

pbankruptcy, liquidation of a company and in other instances.

Part VII contains provisions relating to restraints on dispositions,

including inhibitions, cautions and restrictions
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conservation of the land based natural resources within the
public land.

3. Part Il provides for the administration of public land by the

Commission.

e Clause 19 provides for the issuance of temporary licences to
unalienated public land with the removal of any temporary
structures erected during the licence period. This Part also
provides for the forfeiture of a licence where a person fails to
pay any rent or tax due under the licence or failsto comply with
a condition of the licence. This part also specified the covenants
and conditions that are implied in a lease or licence issued
under the Act as well as obligations of parties to a lease or
licence under the Act.

Clause 31 provides for the forfeiture of a lease where rent is
unpaid or a licensee fails to comply with a condition of a lease
with the acceptance of any money due under the lease by the
Commission not being deemed to operate as a waiver of any
forfeiture accruing by reason of any breach by a licensee.
Clause 36 mandates the Commission to avail to Parliament and
the public, a report on the allocation of public land, agreements
for the use of such land and any revenues generated thereof.

4. Part IV provides for the management of community land in
accordance with Article 63 of the Constitution.
5. Part V provides for the administration and management of private
land.
e Clause 38 provides for the requirements of a confract for the
disposition of land upon which any suit is founded.
Clause 39 outlines the procedure for regaining possession of land
and obtaining a court order where obtaining possession
peaceably is not possible by vendor where the purchaser has
entered into possession of the land.
Clause 40 confers on such a vendor the right to claim damages
for breach with clause 43 conferring a right on a purchaser to
apply for a relief where the court does not order specific
performance and the purchaser is not enfifled under the
agreement to rescind or repudiate the contract.
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e Clause 83 to 93 deals with remedies and relief for breach of the
terms of a lease under this Part. This Part provides for procedure
for the termination of a lease for non-payment of rent as well as
manner in which notices to tferminate a lease for non-payment
of rent or breach of any other covenant under the lease are
issued. It also provides for the application for an order to
terminate a lease by a lessor or for a relief against an order for
termination by a lessee or persons interested under the lease.

e Clause 90 provides for the commencement of an action by a
lessor for damages, specific performance, ar injunction or
recovery of any rent arrears instead of terminating a lease.
Clauses 94 to 101 deals with charges. It provides for the tacking,
consolidation, variation and transfer of charges.

e Clause 101 makes it mandatory to obtain consent where a
charge contains a prohibition of the transfer of a charge.

e Clauses 102 to 120 deals with covenants, conditions and powers
implied in a charge and provides for the remedies of a lender
where a chargor defaults or breaches a covenant in a charge
including entry and possession of charged land by the charge
under clause 108;

e Clause 110 confers on the charge the right to exercise the power
of sale

e clause 111 conferring on the charge a duty to exercise due case
in obtaining the best price obtainable at the time of sale with a
breach of this duty being implied where the sale price is at
twenty five percent below the market price. This Part provides for
the protection of the interests of the purchaser and the powers
of a court in granting relief under this Part.

7. Part VIl provides for the compulsory acquisition of interest in land
and the process to be followed in the issuance of a notice and the
determination and award of compensation upon acquisition.

8. Part VIII provides for the establishment of setflement schemes by
the Commission on behalf of the national and county
governments. '

9. Part IX deals with easements and analogous rights and provides for
their enjoyment and cancellation or extinguishment.
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necessary, and as may be referred to them by the House or a
Minister; and

vi.] to make reports and recommendations to the House as often
as possible, including recommendation of proposed legislation.

4.2 The Committee is mandated to consider:-

. Lands and settlement,

@ forestry, water resource management and development,
s irrigation;

. environment,

. wildlife,

. Mining and natural resources.

Mr. Speaker Sir,
4.3 OVERSIGHT

In executing its mandate, The Committee oversees the following
Government Ministries; namely: -

4.3.1 Ministry of Water and Irrigation;

4.3.2 Ministry of Environment and Minerals Resources;
4.3.3 Ministry of Lands; and

4.3.4 Ministry of Forestry and Wildlife.

4.4 COMMITTEE COMPOSITION

The Departmental Committee on Lands and Natural Resources was
constituted on June 17t 2009 and its membership is as follows:-

4.4.1 Hon. Mutava Musyimi, M.P. — Chairman

4.4.2 Hon. Peris Chepchumba Simam, M.P. - Vice Chairperson
4.4.3 Hon. Benjamin Jomo Washiali, M.P.

4.4.4 Hon. Silas Ruteere Muriuki, M.P.

4.4.5 Hon. Benedict Fondo Gunda, M.P.

4.4.6 Hon. Martin Ogindo, M.P.

4.4.7 Hon. Njuguna Gitau, M.P.

4.4.8 Hon. Mohammed Affey, M.P.
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In-amending the Land Bills, the Committee makes the following
recommendations, that: -

i. The Attorney General pursuant to powers conferred to him by the
Interpretation Act, Cap 2 laws of Kenya, should immediately on
passage of the Land and Land Registration Bills, 2012, merged the

two to one.

This based on the amendments deleted in on bill for instance, Co-tenancy:
Amendments deleted all provisions on co-tenancy, presumably to avoid repetition
with the Land Registration Bill. If the bills remain separate, it will be important to
have a framework for co-tenancy in the Land Bill in order to clarify spousal rights to
land. Also, a critical issue remains in the way that the co-tenancy provisions are
written in the Land Registration Bill;

ii. The Minister for lands should fastrack discussion and immediately
bring to the house for enactment the proposed community Land
bill;

iii. The proposed amendments be adopted:;

7.2 AMENDMENTS

7.2.1 NATIONAL LAND COMMISSION BILL, 2012

Clause 2
THAT clause 2 of the Bill be amended
(a)in the definition of the word “iregularly” by deleting the definition and
“irregular” in relation to grant or disposition of land means in an undertaking
in .a manner that does not conform to standards, procedures or criteria set
out under this Act or any other law"
(a) by deleting the definition of the word “unlawful”.
Clause 5
THAT clause 5 of the Bill be amended-
(a)in sub-clause (2) by inserting the following new paragraph immediately after
paragraph (c);
(d) Manage and administer unregistered all trust land and unregistered

community land on behalf of the county government;
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(a)in the marginal note by deleting the phrase “Composition of and appointment
of County Land Management Boards” and substituting therefor the words
"Establishnment and composition of county land management Boards”

(b) by deleting sub-clause (1) and inserting the following new sub-clauses-

“(1) The Commission shall, in consultation and co-operation with the national and
county governments, establish county land management boards for
purposes of the management of public land”

“(2) A county land management board shall comprise- i
(a)not less than three and not more than seven members appointed by
the Commission; and
(b)a physical planner or a surveyor who shall be nominated by the
county executive member and appointed by the governor and who
shallL.be an ex-officio member.

(c)in sub-clause (5) by inserting the words "and Article 232" immediately after the
words "Article 10";

(d)in sub-clause (7) by deleting the words "guided by" appearing immediately

after the words “boards shall be" and substituting therefor the words “comply

with'.
Clause 20
THAT clause 20 of the Bill be amended
(@)  in sub-clause (1) by inserting the words "and transparent” immediately

after the words “through a competitive”
(b)in sub-clause (2) by inserting the following new sub-paragraph immediately

after sub-paragraph (2) (d) (vi)
“(vii) any other relevant field;

CLAUSE 21
THAT clause 21 of the Bill be amended in paragraph (d) of sub-clause (1) by inserting
the words "or any other law" at the end of the paragraph.

Clause 31
THAT clause 31 of the Bill be amended-
(a) insub-clause (1)-
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(i) by deleting the words "two persons, of opposite gender, who are

citizens of Kenya " and substituting therefor the words “one person who
is a citizen of Kenya" ; and
(i) by deleting the word "have" appearing immediately after the words *
organizations who" and substituting therefor the word “has”
(d) in sub-paragraph (f) of paragraph 1 by deleting the words “a nominee of the
Kenya National Human Rights Commission” and substituting therefor the words
"a nominee of the Association of Professional Societies in East’ Africa”,
(e) in sub-paragraph (g) by deleting the words “a nominee of the National
Gender and Equality Commission” and substituting therefor the words  “a
nominee of the Kenya Livestock Marketing Council”

FOURTH SCHEDULE

THAT the Fourth Schedule of the Bill be amended-
(a)  in sub-paragraph (1) of paragraph 3 by deleting the word “appointed”
appearing immediately after the words “half of the"; and
(b)  insub-paragraph (2) of paragraph 3 by deleting the word “appointed"
appearing immediately after the words "“less than three".

(c) in paragraph 4 by deleting the words “with a supporting vote of at least
two thirds of members present” and inserting the words “by a majority of the
Members”.

7.2.2 LAND REGISTRATION BILL, 2012

CLAUSE 2
THAT clause 2 of the Bill be amended by deleting the definition of the word “public
purposes”.

CLAUSE 9

THAT, clause 9 be amended-
(@) insub-clause (1), by deleting the word "may” and substituting therefor
the word “shall";
(b)  insub-clause (2) by inserting the words " where necessary" immediately

after the words "authorized and" appearing in paragraph (b).

CLAUSE 10
THAT, clause 10 be deleted.

CLAUSE 11
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THAT, clause 38 of the Bill be amended in sub-clause (1) by inserting the words “or
in such other form as the Registrar may in any particular case approve"
immediately after the words “prescribed form”.

CLAUSE 40
THAT, clause 40 be amended in sub-clause (1) —

(a) by deleting the word "a" appearing immediately after the word
“create" and substituting therefor the word “an": and

(b) by deleting the words "or that the land is freehold” appearing
immediately after the words "of the land” in the fifth line.

CLAUSE 43

THAT, clause 43 of the Bill be amended by deleting the words "new registers have
been opened in respect of each subdivision" and substituting therefor the words
“duly registered each new subdivision"

CLAUSE 45

THAT, clause 45 be amended in sub-clause (5) -
(a) by deleting the word " pin" appearing immediately after the words "a
copy of " in paragraph (b) and substituting therefor the words * Personal
Identification Number".
(b) by deleting the word " be" appearing immediately after the word
“may"” in paragraph (e).

CLAUSE 55
THAT, clause 55 be amended-

(a) by inserting the following new sub-clause immediately after sub-clause
(3)-

“(3a) The land register maintained under clause 7 of this Act, shall be
deemed to be the land register for purposes of the Sectional Properties
Act.”

(b) by deleting sub-clause (4) and substituting therefor the following new
sub-clause-
“(4) The registrar shall register long-term leases and issue certificates of
lease over apartments, flats, maisonettes, townhouses or offices having
the effect of conferring ownership, if the property comprised is properly
geo-referenced and approved by the statutory body responsible for
the survey of land".
CLAUSE 56
THAT, clause 56 be amended-
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THAT, clause 95 be amended

(a) in sub-clause (1)(a) by deleting the word “tenants in common"
appearing immediately after the words “ land as" and substituting therefor the
word " joint tenants”.

(b) in sub-clause (1)(b) by deleting the word “tenants in common"”
appearing immediately after the words “spouses as" and substituting therefor
the word " joint tenants™.

(c) In sub-clause (4) by deleting the word “voidable"” and substituting
therefor the words “void".

CLAUSE 106 p
THAT, clause 106 be amended in the marginal note by deleting the word
“SavingRegisters™ and substituting therefor the words "Saving Registers".

CLAUSE 107
THAT, Clause 107(2) (b) be amended by deleting the clause and substituting therefor
with the new sub clause:

(2) In compiling.-the-land register, the Registrar shall register—

(a) The Commission in trust for the county and national government as
the proprietor of all public land in the area: and

(b) subject to the Land Adjudication Act and the Land Consolidation Act,
the Commission as the proprietor of all unregistered trust land and
unregistered community land in the area, subject in each case to any
grant or lease affecting the land.

CLAUSE 110
THAT, clause 110 be deleted and replaced by the following new clause-

Saving 110. Until the Cabinet Secretary makes the regulations
and contemplated under section 112, any rules, orders, regulations,
fransiional  girections, notices forms, notifications or other administrative acts
\plavrif[)hvmons made , given, issued or undertaken before the commencement
respect to of this Act under any of the Acts of Parliament repealed by this
rules, Act or any other law, shall continue in force and shall be
orders construed with the alterations, adaptations, qualifications and
e.h.C exceptions necessary to bring them into conformity with this Act”
CLAUSE 112

THAT, clause 112 be amended by deleting the word “may" appearing immediately

after the words "Cabinet Secretary” and substituting therefor the word “shall" .
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‘register” has the meaning assigned to it under the law relating to land
registration”.

(k) by deleting the definition of “tenancy in common" and substituting therefore
the following new definition-

“tenancy in common” means a form of concurrent ownership of land in which
two or more persons possess the land simultaneously where each person holds
an individual, undivided interest in the property and each party has the right to
alienate, or transfer their interest".

(I) by deleting the definition of the word “peri-urban area"

(m) by deleting the definition of the word “temporary purpese".

(j) by deleting the definition of the word “Rules committee”

CLAUSE 4
THAT, clause 4 be amended in sub-clause (2) -
(a) by deleting the word "and” appearing at the end of paragraph (j)
(b) By inserting the following new paragraphs immediately after paragraph

(j)- o

“(ja)affording equal opportunities to members of all ethnic groups”;
“(jb) non-discrimination and protection of the marginalized”; and
"“(jc) democracy, inclusiveness and participation of the people

CLAUSE 5
THAT, clause 5 be amended in sub-clause (1) by deleting paragraph (c).

CLAUSE 7
THAT, clause 7 be amended in paragraph (h) by inserting the words "exceeding 21
years" immediately after the words "leases”

CLAUSE 8
THAT, clause 8 be amended-

(a) by inserting the following new paragraph after paragraph (a)-
“(aa) shall evaluate all parcels of public land based on land capability

classification, land resources mapping consideration, overall potential for use,

and resource evaluation data for land use planning";

(b)in paragraph (b) by deleting the words “stakeholders” and subsﬂfuﬁng

therefor the words " the public and relevant institutions”;

NEW CLAUSE
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(b)names and addresses of all persons whose land
has converted to public land through compulsory
acquisition or reversion of leasehold;

(c)community land converted to ei’rher.privofe or
public ;and

(d)such other details as the Commission may direct.

(5) The Commission may make Rules for the better
carrying out of the provisions of this section, and, without
prejudice to the generdlity of the foregoing, the rules may
provide for the following—

(a)  prescribing substantial transactions requiring
approval of the National Assembly or the
County Assembly as the case may be;

(b)  prescribing anything required to be prescribed
under this section;

(c) regulating and controlling the conversion of
land from one category to another;

(d)  prescribing the factors to be applied or taken
into account in determining land thatis to be
converted;

(6) Rules made under this section may contain—
(a) different provisions for different parts of Kenya;

(b) different provisions for different categories of
conversion or kinds of transactions; or

(c) exemptions or conditional exemptions from the
operation of any rule made under this section.

(7) Any Rules made by the Commission under
subsection (5) shall, be tabled before Parliament,
for approval.

CLAUSE 9
THAT, clause 9 be deleted.
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(g) by deleting sub-clause (10) and substituting therefor with a new sub clause

“12(10) where the land allocated under sub section (9) is not developed in
accordance with the terms and conditions stipulated in the lease, that land
shall automatically revert back to the national or county government, as

the case may be."

(h)in sub-clause (11) by deleting the word "disposition” and substituting

therefor the word " allocation”

(i) by deleting sub-clause (12) and substituting therefor the following new sub-

clause-

“(12) The Commission shall make regulations prescribing the criteria for
allocation of public land and without prejudice o the generality of the

foregoing, such regulations may prescribe-
(i) forms of ownership and access to land under all tenure systems;
(i) the procedure and manner of setting aside land for investments;

(iii)  procedures to be followed with respect to auction and disposition

of land;

(iv) appropriate mechanisms for repossession of land given to citizens at

the expiry of a lease; and

(v) Mechanisms of benefit sharing with local communities whose land

have been set aside for investment.

NEW CLAUSE
THAT, the following new clause be inserted immediately after clause 12-

12A (1) Where any land reverts back to the national or
Lessee county government after expiry of the Leasehold tenure
pre- the Commission shall offer to the immediate past holder of

the Leasehold interest pre-emptive rights to allocation of
the land provided that such Lessee is a Kenya citizen and
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(b) by deleting sub-clause (4) (a) and(b).

CLAUSE 19
THAT, clause 19 be amended-

(a)in the marginal note by deleting the words “Licence for temporary purposes
specified in the lease” and substituting therefore the words “Licence for

temporary purposes”

(b)in sub-clause (1) by deleting the words * temporary /»'purposes” and

substituting therefor the words " a period not exceeding five years”;
(c) by deleting sub-clause (2);

(d)in sub-clause (4) by deleting the words * rent" and substituting therefor the

words "fee":.

CLAUSE 21
THAT, clause 21 be amended-

(a) in the marginal note by deleting the word “rent” and substituting therefor the

words "fees".

(b) in paragraph (a) by deleting the word “rent" and substituting therefor the

words “fees".
CLAUSE 22

THAT, clause 22 be amended by deleting the marginal note and substituting therefor

the following-

“Implied covenants and conditions by grantor or lessor".
CLAUSE 26
THAT, clause 26 be deleted and replaced by the following new clause-

Obligations  26. A child shall be capable of holding title to land through a
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SUB TITLE - That, words “Part VI — CO-TENANCY AND PARTITION" appearing

immediately after clause 56 be deleted.
CLAUSE 57
THAT, clause 57 of the Bill be deleted.

CLAUSE 58
THAT, clause 58 of the Bill be deleted.

CLAUSE 59
THAT, clause 59 of the Bill be deleted.

CLAUSE 60
THAT, clause 60 of the Bill be deleted

CLAUSE 61
THAT, clause 61 of the Bill be deleted

CLAUSE 62
THAT, clause 62 of the Bill be deleted.

CLAUSE 63
THAT, clause 63 of the Bill be deleted.

CLAUSE 67
THAT, clause 67 be amended in sub-clause (1), paragraph (b) by inserting the word
“lease” immediately after the word “periodic”

CLAUSE 68

THAT, clause 68 of the Bill be amended by deleting the words “by reason of the fact”

and substituting therefor the word "provided"

CLAUSE 70

" "

THAT, clause 70 be amended in sub-clause (1) by deleting the word “a appearing
immediately after the words "“a lease of"

CLAUSE 71
THAT, clause 71 be deleted.

CLAUSE 73
THAT, clause 73 be amended-
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forfeiture.  right to forfeit the lease if the lessee —

(@) commits any breach of, or omits to perform, any
agreement or condition on his part expressed or implied in
the lease; or

(b) is adjudicated bankrupt; or
(c) being a company, goes into liquidation.
(2) The right of forfeiture may be —

(a) exercised, where neither the lessee nor dhy person
claiming through or under him is in occupation of the land,
by entering upon and remaining in possession of the land:
or

(b) Enforced by action in the court.

(3) The acceptance by the lessor of ant rent after the service of

“a rotice of forfeiture under section 83C does not operate as

a waiver of the lessor’s right of forfeiture unless the lessor has

by any other positive act shown an intention to treat the
lease as subsisting.

Effect of 83B The forfeiture of a lease determines every sublease and every
forfeiture  otherinterest appearing in the register relating to that lease, but -
on

subleases (a) where the forfeiture is set aside by the court on the
grounds that it was procured by the lessor in fraud of the
sublesee; or
(b) where the court grants relief against the forfeiture under
section 83D,every such sublease and other interest shall be

Notice deemed not to have determined.

before

forfeiture.  83C. Notwithstanding anything to the contrary contained in the
lease, no lessor shall be entitled to exercise the right of forfeiture
for the breach of any agreement or condition in the lease,
whether expressed or implied, until the lessor has served on the
lessee a notice of not less than 30 days:- -

(a) specitying the particular breach complained of; and
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THAT, clause 85 of the Bill be deleted.

CLAUSE 86
THAT, clause 86 of the Bill be deleted

CLAUSE 87
THAT, clause 87 of the Bill be deleted.

CLAUSE 88
THAT, clause 88 of the Bill be deleted.

CLAUSE 89
THAT, clause 89 of the Bill be deleted.

CLAUSE 90
THAT, clause 90 of the Bill be deleted.

CLAUSE 91

THAT, clause 9?1 be amended by inserting the following proviso at the end of  sub-
clause (2)- ‘
"Provided that a lessee who is aggrieved as a result of unlawful eviction under this
section may commence an action against the lessor for remedies”

CLAUSE 93

THAT, clause 93 be amended-

(a)in the marginal note by deleting the words “"power to create charge” and

substituting therefor the words * Informal charges";

(b)in sub-clause (3) by deleting the word " signed" and substituting therefor the

words ' executed";

(c)in sub-clause (5) by inserting the word “formal” immediately after the word

"A" appearing at the beginning of the sub-clause.

(d)by deleting sub-clause (6) and substituting therefor the following new sub-

clause-

(6) An informal charge may be created where -
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terms.

CLAUSE 120
THAT, clause 120 be amended in sub-clause (1)-
(a)by deleting subparagraph (i) of paragraph (a);
(b)"by inserting the words * on application” at the beginning of paragraph (c).

CLAUSE 121
THAT, clause 121 be amended-
(a)in sub-clause (5) by inserting the words * the Registrar and" immediately after
the words " nofice to" appearing in the third line of the sub-clause:
(b) by inserting the following new sub-clause immediately after sub-clause(5)-
“(5A) upon service of the nofice, the registrar shall make an entry in the
register of the intfended acquisition.

CLAUSE 124
THAT, clause 124 be amended in sub-clause (1)-
(a)by deleting paragraphs (a), (b), (c) and (d);

(b)by inserting the words "the land is required for public purposes or in the public
interest as related to and necessary for fulflment of the stated public
purpose” immediately after the words " in writing that" appearing in on the
second line of the sub-clause;

CLAUSE 148
THAT, clause 148 be amended in sub-clause (4)-

(a) by deleting the word " governor” appearing in paragraph (b)and substituting
therefor the words " government, approved by the County Assembly”;

(b) by deleting paragraphs (e), (f) and (g).

(c)by deleting paragraph (g)and substituting therefor the following new
paragraph-

"(e) a representative of persons with special needs”

(d) by inserting the words "prescribed by the county government” immediately

after the word "organization™ in paragraph (h);

(e) by inserting the words "prescribed by the county government” immediately

after the word "representative” in paragraph (i),
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(b) purchase of private land for settlement programmes;

(c) establishment and management of refugee camps;

(d) provision of shelter and a livelihood to persons in need
of settlement programmes;

(e)research, documentation and dissemination of
information on settlement programmes; and

(f) any other purpose that would enhance the
development  and promotion of  settlement
programmes that may be approved by the
Commission.

(4) The Fund shall be administsered in accordance with the
provisions relating to public Funds under the law relating
to public finance management.

CLAUSE173
THAT, clause 173 be amended-
(a) in sub-clause (1)-

(i) by deleting the words

and removing any difficulties occasioned by the

coming into operation of this Act"

(b) In sub-clause 2-
(i) by deleting the words “Cabinet Secretary” and substituting thereof the

word “Commission; and

(i) by deleting the words “personsand” and substituting therefor the words

“persons and' in paragraph (d)

CLAUSE 175
THAT, clause 175 be deleted.

CLAUSE 176
THAT, clause 176 be amended by renumbering the existing clause 176 as clause 175.

SCHEDULE
THAT the First Schedule of the Bill be amended by inserting the following -
The Land Control Act, Cap. 302

SECOND SCHEDULE
41

Parliamentary Committee on Lands and Natural Resources - Land Bills, 2012




REPUBLIC OF KENYA

KENYA NATIONAL ASSEMBLY
TENTH PARLIAMENT - FOURTH SESSION

e REPORT
OF THE
PARLIAMENTARY COMMITTEE ON LANDS AND NATURAL
RESOURCES ON THE DISCUSSION AND CONSIDERATION OF THE

LAND BILLS — LAND, LAND REGISTRATION AND NATIONAL LLAND
COMMISSION, 2012

APRIL 1°T — 7™ 2012

National Assembly
Parliament Buildings April 2012




OPENING REMARKS BY THE CHAIR OF THE DC ON LANDS AND NATURAL
RESOURCES

The Chairperson of the Departmental Committee on Lands and Natural Resources, Hon.
Mutava Musyimi, MP thanked Hon. James Orengo, MP, the Minister for Lands and Hon.
Gonzi Rai, MP, the Assistant Minister for Lands for honouring the invitation to attend the
Retreat. He further thanked Chairpersons of Committees represented and all Members
present for finding time to join the Committee to deliberate on the Land Bill, 2012, the
National Land Commission Bill, 2012 and the Land Registration Bill, 2012,

The Chairperson further thanked all stakeholders for their respective roles undertaken in
working on the various land bills. (List of participants attached)

He stated that the Retreat provided an important forum for both the consideration for all the
amendments proposed on the three bills, public views and memoranda received during the
public hearings faciltated by the Departmental Committee on Lands and Natural

Resources.

The Chairperson reminded the Committee that only twenty days remained out of the sixty
days extension granted by Parliament. Meaning that the Bills must be passed by April 22,

2012.
REMARKS BY THE MINISTER FOR LANDS

The Minister congratulated the Committee on its success in achieving the extension of the
deadline for the enactment of the three land bills which had allowed the further gainful

consultations with all stakeholders.

The Minister informed the meeting that the Ministry did not have a predetermined position
on the provisions of the three bills.

He further informed the Members that the Constitution recognised the National Land Policy
and thus there was need to ensure that the three land bills gave cognizance to the issues

enumerated in the Policy.

The Chairperson proceeded to declare the Retreat officially open.

KEY CONCERNS ON THE BILLS
THE NATIONAL LAND COMMISSION BILL, 2012




(i) Independence of the National Land Commission - The independence of the National
Land Commission, and legal insulation from influence or directions from any office or
officer should be explicitly stated in the Bill, to ensure that it is clear to all and sundry.

(i) Powers of the National Land Commission - The powers of the National Land
Commission as set out are too vague and general. Certain essential powers that are
necessary for the legal functioning of statutory corporations are left out. It is therefore
necessary to include essential powers of the National Land Commission, for instance,
to function as a body corporate; perpetual succession; power to hold assets and
liabilities.

(i) Functions of the National Land Commission — The Bill have merely reproduced the
powers of the National Land Commission as envisaged in article 67 of the
Constitution. However, in order to ensure that the National Land Commission has
operational guidance while undertaking these functions, the Bill should provide
specific details on the substance and procedures of carrying out these functions. For
example the National Land Commission has a function to “monitor and have oversight
responsibilities over land use planning ..." It is necessary for the Bill to clarify, in
specific terms, the particular legal meaning and import of ,monitoring, and oversight,

this change.

(lv) Standardizing the powers and functions of the National Land Commission in
all Land Bills - The powers and functions of the Commission should be standardized
and set out in each of the Land Bills, to ensure clarity, remove contradictions, and
ensure that these powers are clearly apparent to anyone reading, implementing or
enforcing the law.

(v) Selection of Panel to Interview Candidates for Membership to the National Land
Commission - The Panel should be composed of persons/organizations that possess
particular competences and capacity to vet potential members of the National Land
Commission, with regard to sensitivities of land management. In this regard, it is
proposed that the selection panel should comprise nominees from bodies with
relevant expertise such as the Law Society of Kenya; Institution of Surveyors of
Kenya; Kenya Institute of Planners; Economic and Social Council; and the National
Environment Council.

(vi) Devolution of functions of the National Land Commission - The Bill should require
the National Land Commission to devolve its functions and offices to the lowest level
of devolution, in accordance with the structure of devolution set out in the County
Governments Bill, 2012. A similar requirement should be set out with regard to the
proposed County Land Management Boards.

(vii) Relationship between the National Land Commission and statutory lead
agencies currently managing public lands/resources now classified as part of
the public land estate - The Bill should provide a clear framework how the National
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appointment by the Registrar by the National Land Commission, to be subject to its
control; or since the registrar is to exercise extensive statutory authority, the

appointment should be subject to parliamentary approval

Devolution of functions of the Chief Land Registrar - The function and services
on registration of titles should be devolved to the lowest level of government, at the
village.

Breadth of proposed overriding interests - The scope of overriding interest is

extremely extensive, and provides too many variables that could threaten sanctity of

title -

a. Spousal interests over matrimonial home - should instead be noted in the
register to ensure that there is notice to third parties when dispgsitions such as
charges or transfers are made. If the spousal interest is noted, chargees or
buyers can ascertain this through due diligence.

b. Compulsory acquisition — should not be an overriding interest because it is
subject to the due process of the law, and to compensation at a fair value

Savings of registers and rules from repealed statutes - The rules and

regulations under current laws were made for a particular era and could be

inconsistent with the objects of land reform as envisaged by the constitution, such
as art 60. The saving of registers and rules from the past will result in continuation of
regulations under old legislation if new regulations are delayed, undermining the
work the constitution and new laws and institutions. Several proposals are advanced

a. Draft regulations to be developed alongside the Bills for simultaneous enactment
b. Fixed and short-term period within which the regulations are made, for instance,
emonths

c. The Bill to specify a fixed period within which harmonized land register must be
put in place, with an obligation on the Registrar to report to Parliament within that

period.

(vii) Power of Cabinet Secretary to make regulations - The Bill should require that

these regulations must be vetted and approved by Parliament.

(viii) The Sectional Properties Act, 1987, No. 21 of 1987 (SPA):
On analysis of the Bill, it is apparent that the registration of properties under the Sectional

Properties Act (SPA) and the provisions of the SPA were not captured in the Land
Registration Bill 2012. The section should address the following issues arising from
common ownership of property (Flats and Gated communities):-

e Definition of common facilities
o Rights and obligations of the various parties




(xii) Rights of children - These have not expressly protected. There is need to have

that included in the event of death of one or both spouses.

THE LAND BILL, 2012

[

The Bill proposes to give effect to Article 68 of the Constitution, to revise,
consolidate and rationalize land laws; to provide for the sustainable administration
and management of land and land- based resources and for connected purposes.
This is not the first attempt to consolidate the Land Law regime in Kenya. The
Registered Land Act (Cap.300) was enacted in 1963 with the aim of creating a
uniform legal regime for registration of title and for the regulation of transactions in
Land. It was the government's intention that all land registered under other
registration statutes would be converted to registration under the Registered Land
Act.

Over the last 49 years, there has been a continuous process of conversion and
registration of title from other pieces of registration into the Registered Land Act.
Most of titles in Kenya are now registered under this Act. The Registered Land Act
covers both registration and substantive law.

The process of using the Registered Land Act to consolidate the substantive and
Land Registration Law has been slow but has been moving in the right direction.
There is serious doubt as to whether the Ministry of Lands is moving in the right
direction by moving away from the Registered Land Act legal regime and now
developing 4 new laws to cover registration of title, substantive land law, and
community land law. With careful drafting it would have been possible to come out
with one statute to cover the substantive land law and registration law to govern
public land, community land and private land thus fulfiling the constitutional
imperative.

Updating the current Registered Land Act by re-enacting it, saves its massive Land
Register and converting into it, other titles registered under the other statutes. This
argument is fortified by the fact that the published Land Registration Bill and Land
bill are faithful reproductions of the Registered Land Act, albeit with separation of
registration provisions from the substantive law provisions.

The attempt to separate the substantive law provisions from registration provisions
has created unnecessary duplication of legal provisions which are at times
conflicting.

The transitional provisions of the two statutes are not clear as to whether the various
different Land Registers created under the various existing laws continue to apply
and under what legal regime.

Unless there is a time line within which a new harmonized Land Register can be
created under the new Registration Act, it is now most likely that the country will for
a long time end up with a land law regime with even more statutes than was

previously the case:




.o Devolved Government in the Land Bill: There is inadequate direction provided in
either the Land Bill or the National Land Commission Bill on what land management
and administration functions have been or will be devolved to County (or other local)
governments. However, the Bills do now provide a role for local land boards in
governance of public lands, and for county governments in compulsory acquisition
and in land registration.

o Public Lands: Similar to the comment above, there is inadequate express
provision for the management of public land by responsible agencies such as KFS
and KWS and the oversight provided by the National Land Commission.

e« Compulsory Acquisition: While significant and meaningful improvements have
been made to Compulsory Acquisition process, it is still rather convoluted and less
than ideal.

o Community Lands: The concern remains that the failure to fully address
community lands simultaneous with other classifications of land will relegate them
as an inferior type of tenure. This is not to suggest that the faulty Community Lands
Bill should have been hurried.

o Offices of the Chief Registrar and County Registrars: the Bills now identify
specific registration roles for the National Land Commission. Given the apparent
intention for the Cabinet Secretary to maintain responsibility for daily registration-
related tasks, it would be useful that the bill expressly state that the Chief Registrar's
office and the county registration offices will ultimately be housed with the Cabinet
Secretary.

o Gender Equity in Land Matters: While both bills have been revised to improve
gender equity and spousal rights, there remain concerns in the bills that otherwise
limit the protections provided, including: (a) the presumption that spouses co-own
matrimonial property as “tenants-in-common” (rather than joint tenants); and (2) the
apparent attempt to limit spousal protections to “matrimonial property,” excluding a
spouse’s partial interest in the individual property of the other spouse, as accrued
through contribution over time.

¢ Transition of Registered Documents from Repealed Acts to the Registration
Bill: No revisions have been made to this section of the bill. Nor does the revised
version of the bill clarify or provide any principled reasons, processes, or protections
related to the examination of titles previously kept under the Government Lands Act
or the Land Titles Act. However, the reason for some documents to be examined
was that they were filed under deed systems, rather than title systems, in the past.
Thus there is some rationale for the examination. However it might be best to
specify this purpose in the Bill, and limit the nature of any examination to that
necessary for transitioning documents filed under deed systems to documents

necessary for title registration.

key recommendation made with respect to the Land Bill -
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- (ix) Power of Court to re-open charges - This is an innovative provision that aims to
secure equity and justice in the public interest. The provision could result in higher
interest rates as financial institutions seek to internalize the high risk that their
practices could be reopened and reversed by courts. There is also a possibility of
increased litigation. '

(x) Repeal of laws - The Bill has specifically repeal the provisions of each existing law
that provides substantive law on land.

SUMMARY OF PUBLIC VIEWS

Summary of the Public views include

1. The land laws should be Consolidated and harmonized to one law;

2. A framework chapter on the principles and objectives on lands as set out in the
National Land Policy and Constitution be incorporated in the Land Bill

3. Legislation should set out proper procedures for resolving the squatter problem and
settlement schemes/programmes

4. The law should address the issue of absentee landlords

5.  Set the laws should clearly stipulate procedure for legal recognition of adverse
possession

6.  They are not properly addressed controlled transactions

7. abolish Land Control Boards

8. legislate clearly that there is need for the protection of community lands before the
new law comes into being;

9. the Transition Provisions and Associated Issues and Repeals be clearly done not to
leave room to any contradiction.

10. There is need for the bills to provide for the Information management system to be
well established and updated with latest land information available to the all citizen

11.  Address Devolution

12, Clauses 109(3) of land registration Bill should include guidelines and procedures to be
followed to surrender existing leases. 999 and 99 years Leases be clearly shown how
they will be converted.

13.  Strengthen the clause on Grants and Dispositions

14, Abolish the Power of surveyor to re-survey

15.  Establish timelines on Historical land injustices and provide for remedies

16. Legislate on alternative disputes resolution

17. Offences be enhanced. There should be a punishment prescribed in law for those
officers who are involved in land fraud. .

18. Deletion of Section 10(3) of the Land registration Bill. The law on access to the
register was too restrictive and against the spirit of the constitution on access to
information

13



_ PROPOSED AMENDMENT CARRIED - That the words “prescribed by the Ministry of lands or

other relevant authority’ under the definitions of irregularly be deleted and substituted therefor

the words 'relating to the issue of grants and disposition;

(b) deleting the definition of the word “irregularly”; and substitute therefor with the words
“Irregular” in relation to grant or disposition of land means in an undertaking in a manner that
does not conform to standards, procedures or criteria set out under this Act or any other law”

CLAUSE 3 - Agreed to
CLAUSE 4 - Agreed to
CLAUSE 5
THAT clause 5 of the Bill be amended

(a) in sub-clause (2) by inserting the following new paragraph immediately after

paragraph (c);

(d) Maﬁage and administer unregistered community land on behalf of the

County government ;(to take care of art.63(3) of the Constitution)

(b) by inserting the following new sub-clause immediately after sub-clause 2-
“(3) Notwithstanding the provisions of this section, the Commission shall

ensure that all unregistered land is registered within 10 years from the

commencement of this Act.

“(4) Parliament may, after taking into account the progress of registration,

”

extend the period set by the Commission under sub-section (2) (d)
PROPOSED AMENDMENT AGREED TO

CLAUSE 6 — Agreed to
CLAUSE 7 — Agreed to

CLAUSE 8
THAT clause 8 (b) of the Bill be amended to reduce the number of prerequisite years of

necessary knowledge and experience by deleting the words ‘fifteen years' and inserting ‘ten

years'.
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CLAUSE 18

THAT clause 18 of the Bill be amended-

(a) in the marginal note by deleting the phrase "Composition of and appointment of County
Land Management Boards" and substituting therefor the words “Establishment and
composition of county land management Boards”

(b) by deleting sub-clause (1) and inserting the following new sub-clause-

(1) The Commission shall, in consultation and co-operation with the national and county
governments, establish county land management boards for purposes of the

management of public land
“(2) A county land management board shall comprise-

(@) not less than three and not more than seven members appointed by the

Commission; and

(b) a physical planner or a surveyor who shall be nominated by the county executive
member and appointed by the governor and who shall be an ex-officio member.
(c)in sub-clause (5) by inserting the words "and Article 232" immediately after the words

‘Article 10"
(d)in sub-clause (7) by deleting the words “guided by” appearing immediately after the words
“boards shall be” and substituting therefor the words “comply with”.
The proposed amendment was further amended and proposed as follows:
THAT sub-clause 18(1) be amended by deleting the words “of whom two shall be ex-officio
nominated by the governor and one of whom shall be a physical planner and one a surveyor’

and substituting therefore the words “of whom one shall be ex-officio nominated by the

governor who shall be a physical planner or a surveyor”.

PROPOSED AMENDMENT AGREED TO
CLAUSE 19 - Agreed to;

CLAUSE 20

THAT clause 20 of the Bill be amended
(a) in sub-clause (1) by inserting the words “and transparent” immediately after the words

“through a competitive™.

(b) in sub-clause (2) by inserting the following new sub-paragraph immediately after sub-
paragraph (2) (d) (vi) ‘
“(vii) any other relevant field;

PROPOSED AMENDMENT AGREED TO




(c) in sub-clause (4) by deleting the words “and the services of such applicant with the
Commission shall be terminated in accordance with the terms of the contract of
employment” and substituting therefor the following-

“shall,-

(a) inthe case of a person who immediately before the commencement of this Act was
serving on contract in the Ministry of Lands, continue to serve in the Ministry of
Lands in accordance with the terms of the contract of employment; and

(b) in the case of a person who immediately before the commencement of this Act was
an employee of the Government in the Ministry of Lands, continue to serve in the
Ministry of Lands or where necessary, be re-deployed in the public service”.

The proposed amendment was further amended and proposed as follows:
THAT clause 31 be amended in sub-clause (4) by deleting the words “and the services of such

applicant with the Commission shall be terminated in accordance with the terms of the contract

of employment”.
PROPOSED AMENDMENT AGREED TO

e CLAUSE 32 - Agreed to;

o CLAUSE 33
THAT clause 33 of the Bill be amended by inserting the following new paragraphs immediately

after paragraph (b)-
“(ba) information relating to the progress made in the registration of title in land:

(bb) recommendations made by the Commission to the county or national governments or

to any state agency or organ and the action taken on such recommendations:
(bc) any impediments to the work of the Commission; and”.
PROPOSED AMENDMENT AGREED TO

» CLAUSE 34
THAT clause 34 of the Bill be amended by inserting the words “within six months” immediately

after the words “Commission shall”.
PROPOSED AMENDMENT AGREED TO

o CLAUSE 35




e FOURTH SCHEDULE

THAT the Fourth Schedule of the Bill be amended-

(a) in sub-paragraph (1) of paragraph 3 by deleting the word “appointed” appearing
immediately after the words “half of the”; and
PROPOSED AMENDMENT AGREED TO
(b) in sub-paragraph (2) of paragraph 3 by deleting the word “appointed” appearing
immediately after the words “less than three”.
PROPOSED AMENDMENT AGREED TO
(c) in paragraph 4 by deleting the words “with a supporting vote of at least two thirds of
members present” and inserting the words "by a majority of the Members".
PROPOSED AMENDMENT AGREED TO

CONSIDERATION OF PROPOSED AMENDMENTS TO
THE LAND REGISTRATION BILL 2012

The Committee considered public views and proposed amendments to the Land Registration Bill,

2012 and resolved as follows:

o CLAUSE 1- Agreed to:
e CLAUSE?2
THAT clause 2 of the Bill be amended-

(@) In the definition of “public purposes” by deleting paragraph (f)
PROPOSED AMENDMENT AGREED TO

The meeting considered the proposal for amendment presented by the Kenya Revenue
Authority (KRA) through a memorandum indicating the need to define the term statutory
charge and to provide for the powers to create a statutory charge.

PROPOSED AMENDMENTS NOT AGREED TO - it was noted that relevant provisions
have been made in the Land Bill 2012 in this regard

CLAUSE 3 - Agreed to;
CLAUSE 4
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~ The proposed amendment was further amended and proposed as follows:

THAT, the clause 11 of the Bill be amended by deleting the words “and on conditions
satisfactory to the Registrar” and substituting the words therefor “the Chief Land Registrar may
reasonably prescribe” PROPOSED AMENDMENT AGREED TO

CLAUSE 12 - Agreed to;
CLAUSE 13 - Agreed to;
CLAUSE 14 - Agreed to;

CLAUSE 15
THAT, clause 15 of the Bill be amended-
(a) by deleting the word “Deputy Land Registrar” appearing immediately after the words “The

Chief Land Registrar:

PROPOSED AMENDMENT AGREED TO - it was resolved that “Deputy Chief Land
Registrar”_ be deleted from the National Land Commission Bill to achieve
consistency.

(b) by deleting the words “ administer the oath " appearing in paragraph (d) and Substituting
therefor the words “cause oaths to be administered or declarations taken”.

PROPOSED AMENDMENT AGREED TO

CLAUSE 16 - Agreed to;
CLAUSE 17 - Agreed to:
CLAUSE 18 — Agreed to;

The meeting took cognizance of the matter raised on clause 18 (3) through memorandum by
Equity Bank.

CLAUSE 19
THAT, clause 19 be amended by inserting the word “with” immediately after the word

accordance appearing in subclause (2).
PROPOSED AMENDMENT AGREED TO

CLAUSE 20 - Agreed to:

CLAUSE 21 :
THAT, clause 21 of the Bill be amended in subclause (2), by deleting the words “in a
permanent manner” appearing immediately after the words “any boundary” and substituting

therefor the word “mark "
PROPOSED AMENDMENT AGREED TO
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>THAT, clause 37 of the Bill be amended in sub clause (4) by inserting the words “of the
Constitution” immediately after the expression “Subject to Article 67(2) (c)".
PROPOSED AMENDMENT AGREED TO

CLAUSE 38 _
THAT, clause 38 of the Bill be amended in subclause (1) by inserting the words “or in such
other form as the Registrar may in any particular case approve” immediately after the words

“prescribed form”.
PROPOSED AMENDMENT NOT AGREED TO

CLAUSE 39 - Agreed to;

CLAUSE 40
THAT, clause 40 of the Bill be amended in subclause (1) -

(a) by deleting the word “a" appearing immediately after the word “create” and substituting

therefor the word “an”; and
PROPOSED AMENDMENT AGREED TO

(b) by deleting the words “or that the land is freehold” appearing immediately after the words

“of the land “ in the fifth line.
PROPOSED AMENDMENT AGREED TO

CLAUSE 41 - Agreed to;
CLAUSE 42 - Agreed to;

CLAUSE 43
THAT, clause 43 of the Bill be amended by deleting the words “new registers have been

opened in respect of each subdivision” and substituting therefor the words “duly registered
each new subdivision”

PROPOSED AMENDMENT AGREED TO
CLAUSE 44 - Agreed to;

CLAUSE 45
THAT, clause 45 of the Bill be amended in subclause (5) -

" appearing immediately after the words “a copy of “ in
paragraph (b) and substituting therefor the words * Personal Identification Number”.
PROPOSED AMENDMENT AGREED TO

(b) by deleting the word “ be” appearing immediately after the word “may” in paragraph (e).
PROPOSED AMENDMENT AGREED TO

(a) by deleting the word * pin

CLAUSE 46 - Agreed to;
CLAUSE 47 - Agreed to;




(b) by deleting the word “charge” appearing immediately after the words “payment to the ” and
substituting therefor the word “ chargee”.
PROPOSED AMENDMENT AGREED TO

CLAUSE 59 - Agreed to;

CLAUSE 60

The meeting considered a proposal forwarded by memorandum by the Kenya Revenue »
Authority (KRA) to amend clause 60 by renaming it as 60 (1) and introducing a clause 60 (2) to
read “the holder of a statutory charge shall have the rights, obligations and remedies available
to a lender under this Act and this shall also apply mutatis mutandis to the, owner of a land

against whom a statutory charge has been created.”
PROPOSED AMENDMENT NOT AGREED TO

CLAUSE 61
THAT, clause 61 be amended by deleting the word “willnot” and substituting therefor the word

“‘will not”.

PROPOSED AMENDMENT AGREED TO

CLAUSE 62 - Agreed to;
CLAUSE 63 - Agreed to;
CLAUSE 64 - Agreed to;
CLAUSE 65 - Agreed to;
CLAUSE 66 - Agreed to;
CLAUSE 67 - Agreed to;
CLAUSE 68 - Agreed to;
CLAUSE 69 - Agreed to;
CLAUSE 70 - Agreed to;
CLAUSE 71 - Agreed to;
CLAUSE 72 - Agreed to;
CLAUSE 73 - Agreed to;
CLAUSE 74 - Agreed to;
CLAUSE 75

THAT, clause 75 of the Bill be amended in subclause (5) -

(a) by deleting the word * chargor” wherever it occurs and substituting therefor the word "

chargee”.
PROPOSED AMENDMENT AGREED TO

(b) by deleting the expression “95" and substituting therefor the expression * the law relating
to land”.
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"(a) in sub-clause (1)(a) by deleting the word “tenants in common” appearing immediately after

the words “ land as" and substituting therefor the word * joint tenants

(b) in sub-clause (1)(b) by deleting the word “tenants in common" appearing immediately after

”n

the words "spouses as” and substituting therefor the word " joint tenants

(c) in subclause (4) by deleting the word “voidable” and substituting therefor the word “void”.
PROPOSED AMENDMENT NOT AGREED TO

CLAUSE 96 - Agreed to;
CLAUSE 97 - Agreed to;
CLAUSE 98 - Agreed to;
CLAUSE 99 - Agreed to;
CLAUSE 100 - Agreed to;,
CLAUSE 101 - Agreed to;
CLAUSE 102 - Agreed to;
CLAUSE 103 - Agreed to;,
CLAUSE 104 - Agreed to;
CLAUSE 105 - Agreed to;

CLAUSE 106

THAT, clause 106 marginal note be amended by inserting a space between the words
*SavingRegisters”.
PROPOSED AMENDMENT AGREED TO

CLAUSE 107
» That, clause 107(2)(b) contravenes article 62(2) and 63(3) of the constitution as it

vest community land in the commission rather than the community.

CLAUSE 108 - Agreed to;
CLAUSE 109 - Agreed to;

CLAUSE 110
THAT, clause 110 of the Bill be deleted and therefor substituted with a new clause 110 —

Until the regulations and exemptions contemplated under Section 112 are made
Clause 110 M , g ; ; e .

Any rules, orders, regulations, directions, notices, forms, notifications or other

administrative acts made, given, issued or undertake before the commencement

of this Act under any of the Acts of Parliament repealed by this Act, shall

continue in force and shall be construed with the alterations, adaptations,

qualifications and exceptions necessary to bring them into conformity with this

Act”.
PROPOSED AMENDMENT AGREED TO
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(c) by deleting the definition of “joint tenancy” and substituting therefor the following

definition-

“joint tenancy” means -a form of concurrent ownership of land where two or more
persons each posses the land simultaneously and have undivided interest in the land
under which upon the death of one owner it is transferred to the surviving owner or
owners”.

(d) by deleting the definition of the word “land administration”;
PROPOSED AMENDMENT AGREED TO

(e) by deleting the definition of the word * land management”;
PROPOSED AMENDMENT AGREED TO

() by deleting the definition of “lease” and substituting therefor the following new
definition-
“lease” means the grant , with or without consideration, by the proprietor of land of the
right to the exclusive possession of his/her land, and includes the right so granted and

the instrument granting it , and also includes a sublease but does not include an

agreement for lease”.

PROPOSED AMENDMENT AGREED TO
(g) by deleting the definition of the word “leasehold”;
PROPOSED AMENDMENT AGREED TO

(h) by deleting the definition of “licence” and substituting therefor the following new
definition-

“licence” means a permission given by the Commission in respect of public land or
proprietor of land or proprietor in respect of private or community land or a lease which
allows the licensee to do some act in relation to the land or the land comprised in the
lease which would otherwise get a trespass, but does not include an easement or a
profit”.

PROPOSED AMENDMENT AGREED TO

(i) by deleting the definition of the word “licensee”;
PROPOSED AMENDMENT AGREED TO

(j) by deleting the definition of “register” and substituting therefore the following new
definition-




" THAT, clause 7 be amended in paragraph (h) by inserting the words “exceeding 21
years” immediately after the words “leases”.
PROPOSED AMENDMENT AGREED TO

e CLAUSES
THAT, clause 8 be amended-

(a) by inserting the following new paragraph after paragraph (a)- \
‘(aa) shall evaluate all parcels of public land based on land capability classification, land \

resources mapping consideration, overall potential for use, and resource evaluation data
o \
for land use planning”; ‘

PROPOSED AMENDMENT AGREED TO

4

(b) in paragraph (b) by deleting the words “stakeholders” and substituting therefor the words
“ the public and relevant institutions™:
PROPOSED AMENDMENT AGREED TO

clause 8-

\

|

(c) THAT, the Bill be amended by inserting the following new clause immediately after
|

|
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provisions of this section, and, without prejudice to the cenerality of the
foregoing, the rules may provide for the following— ‘

(a) prescribing substantial transactions requiring approval of
the National Assembly or the County Assembly as the
case may be;

(b) prescribing anything required to be prescribed under this
Section;
(c) regulating and controlling the conversion of land from

one category to another;

(d) prescribing the factors to be applied or taken into
account in determining land that is to be converted;

(6) Rules made under this section may contain—
(a) different provisions for different parts of Kenya;

(b) provisions for different categories of conversion or
kinds of transactions; or ‘

(©) exemptions or conditional exemptions from the
operation of any rule made under this section.

(7) Any Rules made by the Commission under subsection (5) shall
be tabled before the Parliament for approval.

PROPOSED AMENDMENT AGREED TO

It is noteworthy that the proposed amendment to insert clause 8A is in
line with Section 68 (c) (ii) of the Constitution that requires Parliament
to legislate on the regulation of the manner in which any land may be
converted from one category to another.

\

|

\

\

CLAUSE 9 !
THAT, clause 9 be deleted.
PROPOSED AMENDMENT AGREED TO
\

|

|

\

CLAUSE 10

That ,Clause 10 be amended;-
(a) In sub-clause (3) by deleting the words “10(3)" and substituting therefor the words *10(2)

PROPOSED AMENDMENT AGREED TO
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PROPOSED AMENDMENT AGREED TO

(d) in subclause (4) by deleting the expression “subsection (4)" and substituting therefor

the expression” subsection (3)".

That a general provision be made under subclause 4 requiring the Commission
to make rules on benefit sharing with communities in cases where land is set

aside for investment purposes.
That a proviso be made under clause 12 stipulating that the lessee will have pre-

emptive rights.
PROPOSED AMENDMENT AGREED TO

by deleting subclause (6);
PROPOSED AMENDMENT AGREED TO

in subclause (8) by deleting the word “allocate” appearing immediately after the words
“not be” and substituting therefor the word “allocated”
PROPOSED AMENDMENT AGREED TO

by deleting sub clause (10) and substituting therefor with the new sub clause

“12(10) where the land allocated under sub section (9) is nit developed in
accordance with the terms and conditions stipulated in the lease, that land shall

automatically revert back to the national or county government, as the case may

be )

PROPOSED AMENDMENT AGREED TO

in subclause (11) by deleting the word “disposition” and substituting therefor the word *

allocation”
PROPOSED AMENDMENT AGREED TO

by deleting sub-clause (12) and substituting therefor the following new subclause-

“(12) The Commission shall make reqgulations prescribing the criteria for allocation of

public land and without prejudice to the generality of the foregoing, such regulations

may prescribe-

(i)  forms of ownership and access to land under all tenure systems;
(ii) the procedure and manner of setting aside land for investments;

(iii) procedures to be followed with respect to auction and disposition  of land;
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13A (1) Where any land reverts back to the national or county government

Lessee pre- after expiry of the Leasehold tenure the Commission shall offer to the
emptive immediate past holder of the Leasehold interest pre-emptive rights to
rights to allocation of the land provided that such Lessee is a Kenya citizen and

. that the land is not required by the national or the county government
allocation.

for public purposes.

(2) The Commission may make rules for the better carrying out the
provisions of this section, and without prejudice to the generality of the
foregoing, the rules may provide for the following.

a) prescribing the procedures for applying for extension of leases
before their expiry.

(b) prescribing the factors to be considered by the Commission in
determining whether to extend the tenure of the Lease or re-
allocate the land to the Lessee.

(c)  the stand premium and or the annual rent to be paid by the
Lessee in consideration of extension of the Lease or re-
allocation of the Land.

(d) other covenants and conditions to be observed by the Lessee.

CLAUSE 14
THAT, clause 14 be amended in subclause (1) by deleting the expression “Subject to Article

66(2)" appearing at the beginning of the clause and substituting therefor the expression

“Subject to Article 66(1)."
PROPOSED AMENDMENT AGREED TO

CLAUSE 15

THAT, clause 15 be amended-
(a) in paragraph (a) of sub-clause (1) by deleting the expression “section 15" and

substituting therefor the expression” section 14"

(b) by deleting sub-clause (4) (a) and(b).
PROPOSED AMENDMENT AGREED TO

CLAUSE 16 — Agreed to;
CLAUSE 17 — Agreed to;
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CLAUSE 26
THAT, clause 26 be deleted and replaced by the following new clause-

Obligations 26. A child shall be capable of holding title to land through a trustee and

of enigren such child shall be in the same position as an adult with regard to the child's
liability and obligations to the land.
PROPOSED AMENDMENT AGREED TO

CLAUSE 27 - Agreed to;

CLAUSE 28 - Agreed to;

CLAUSE 29 - Agreed to;

CLAUSE 30 - Agreed to;

CLAUSE 31 - Agreed to;

CLAUSE 32 - Agreed to;

CLAUSE 33 - Agreed to;

CLAUSE 34 - Agreed to;

CLAUSE 35 - Agreed to;

CLAUSE 36
THAT, clause 36-be-deleted.
PROPOSED AMENDMENT AGREED TO - This is because it is provided for in the

National Land Commission Bill - clause 33(1);

CLAUSE 37
THAT, clause 37 be deleted and replaced by the following new clause-

Community land. 37 Community land shall be managed in accordance with the law
relating to community land enacted pursuant to Article 63 of the

Constitution.
PROPOSED AMENDMENT AGREED TO

CLAUSE 38 — Agreed to;

CLAUSE 39
THAT, clause 39 be amended-

(a) in the marginal note by deleting the words “procedure for regaining possession” and
substituting therefor the words "Vendor's right to regain possession”.
PROPOSED AMENDMENT AGREED TO

(b) by deleting the word “only” appearing immediately after the words “the contract by the
purchaser”
PROPOSED AMENDMENT AGREED TO
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CLAUSE 54 - Agreed to;
CLAUSE 55 - Agreed to;
CLAUSE 56 — Agreed to;

CLAUSE 57
THAT, clause 57 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 58
THAT, clause 58 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 59
THAT, clause 59 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 60
THAT, clause 60 of the Bill be deleted
PROPOSED AMENQ_MENT AGREED TO

CLAUSE 61
THAT, clause 61 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 62
THAT, clause 62 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 63
THAT, clause 63 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

> The Committee agreed to delete clauses 57 — 63 as they are provided for in the

Land Registration Bill, 2012;

CLAUSE 64 - Agreed to;
CLAUSE 65 - Agreed to;
CLAUSE 66 — Agreed to;
CLAUSE 67

THAT, clause 67 be amended in paragraph (b)

after the word "periodic”.
PROPOSED AMENDMENT AGREED TO

by inserting the word “lease” immediately




(c) by deleting the word “tenancy” and substituting therefor the words “lease” in paragraph

(d).
PROPOSED AMENDMENT AGREED TO

(d) by deleting the word “to” appearing immediately after the words “one months notice” at

the end of the sentence in paragraph (e).
PROPOSED AMENDMENT AGREED TO

CLAUSE 76
THAT, clause 76 of the Bill be amended in subclause (1) by deleting the words “other than a

short term lease”.
PROPOSED AMENDMENT AGREED TO

CLAUSE 77 - Agreed to;

CLAUSE 78

THAT, clause 78 of the Bill be amended by inserting the word “the owner” immediately after
the words “lease to” appearing on the first line.

PROPOSED AMENDMENT AGREED TO

CLAUSE 79 - Agreed to;
CLAUSE 80 - Agreed to;
CLAUSE 81 - Agreed to;

CLAUSE 82

THAT, clause 82 be amended -

(a) By deleting sub-clause (2)of the Bill

(b) By renumbering sub clause (3) as sub clause (2);
PROPOSED AMENDMENT AGREED TO

CLAUSE 83
THAT, clause 83 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 84
THAT, clause 84 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 85
THAT, clause 85 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 86
THAT, clause 86 of the Bill be deleted
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subleases appearing in the register relating to that lease, but —

(a) where the forfeiture is set aside by the court on the grounds that it
was procured by the lessor in fraud of the sublesee; or

(b) where the court grants relief against the forfeiture under section
83D,every such sublease and other interest shall be deemed not to have
determined.

Notice before
forfeiture. 83C. Notwithstanding anything to the contrary contained in the lease, no lessor

shall be entitled to exercise the right of forfeiture for the breach of any
agreement or condition in the lease, whether expressed or implied, until the
lessor has served on the lessee a notice of not less than 30 days:- —

(a) specifying the particular breach complained of; and

(b) if the breach is capable of remedy, requiring the lessee to remedy the
breach within such reasonable period as 1s specified in the notice; and

(c) in any case other than non-payment of rent, requiring the lessee to
make compensation in money for the breach,

and the lessee has failed to remedy the breach within thirty days thereafter, 1f it
is capable of remedy, and to make reasonable compensation in money
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" (d) by deleting subclause (6) and substituting therefor the following new clause-

93A. (1) An informal charge may be created where-

(@)

a chargee accepts a written and witnessed undertaking from a chargor, the clear
intention of which is to charge the chargor's land or interest in land, with the
repayment of money or money's worth, obtained from the charge;

(b) the charger deposits any of the following-
(i) a certificate of title to the land,
(if) a document of lease of land;
(i) any other document which it is agreed evidences ownership of land

or aright to interest in land. )

(2) a chargee holding an informal charge may only take possession of
or sell the land which is the subject of an informal charge, on obtaining an order of
the court to that effect.

by renumbering subclause (7) as subclause (3);
by renumbering subclause (8) as subclause (4);

by deleting the words “possessor” in the newly renumbered subclause (4) and
substituting therefor the words * posses or”;

PROPOSED AMENDMENT AGREED TO

CLAUSE 94 - Agreed to;
CLAUSE 95 - Agreed to;
CLAUSE 96 — Agreed to;
CLAUSE 97 - Agreed to;
CLAUSE 98 - Agreed to;
CLAUSE 99 - Agreed to;
CLAUSE 100 — Agreed to;
CLAUSE 101 - Agreed to;
CLAUSE 102 - Agreed to;
CLAUSE 103 - Agreed to;
CLAUSE 104 - Agreed to;
CLAUSE 105 - Agreed to;

CLAUSE 106

THAT, clause 106 of the Bill be amended in sub-clause (6) by deleting the word “small”
appearing immediately after the words “receiver under a".

PROPOSED AMENDMENT AGREED TO

CLAUSE 107 - Agreed to;
CLAUSE 108 - Agreed to;
CLAUSE 109 - Agreed to;
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o CLAUSE 122 - Agreed to;
e CLAUSE 123 - Agreed to;

o CLAUSE 124 v
THAT, clause 124 of the Bill be amended in subclause (1)-

(a) by inserting the words “the land is required for public purposes or in the public interest”
immediately after the words “purposes” appearing in paragraph (b);
PROPOSED AMENDMENT AGREED TO

(b) by deleting paragraphs (a),(b), (c) and (d);
PROPOSED AMENDMENT AGREED TO

o CLAUSE 125 - Agreed to;
e CLAUSE 126 - Agreed to;
e CLAUSE 127 - Agreed to;
o CLAUSE 128 - Agreed to;
o CLAUSE 129 - Agreed to;
o CLAUSE 130 - Agreed to;
e CLAUSE 131 —Agreed to;
e CLAUSE 132 - Agreed to;
= CLAUSE 133 - Agreed to;
= CLAUSE 134 - Agreed to;
o CLAUSE 135 - Agreed to;
e CLAUSE 136 - Agreed to;
o CLAUSE 137 - Agreed to;
o CLAUSE 138 - Agreed to;
o CLAUSE 139 - Agreed to;
e CLAUSE 140 - Agreed to;
e CLAUSE 141 - Agreed to;
= CLAUSE 142 - Agreed to;
» CLAUSE 143 - Agreed to;
s CLAUSE 144 - Agreed to:
e CLAUSE 145 - Agreed to;
o CLAUSE 146 - Agreed to;
e CLAUSE 147 - Agreed to;

o CLAUSE 148
THAT, clause 148 of the Bill be amended in subclause (4)-

(a) by deleting the word “governor” appearing in paragraph (b)and substituting therefor
the words “ government, approved by the County Assembly”:

PROPOSED AMENDMENT AGREED TO
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(g) such sums as may be payable to the Commission pursuant to this Act or
any other written law.

(3) The Fund shall be applied to the following purposes-
(a) provision of access to land -
(i) to squatters;
(ii) to displaced by natural causes and or by internal conflicts
(iii) for development projects; '
(iv) for conservation; or

(v) such other causes that may lead to movement and
displacement

(b) purchase of private land for setllement programmes;

(c) establishment and management of refugee camps;

(d) provision of shelter and a livelihood to persons in need of
settlement programmes;

(e) research, documentation and dissemination of information on
settlement programmes; and

(f) any other purpose that would enhance the development and
promotion of settlement programmes that may be approved by the
Commission.

(4) The Fund shall be administered in accordance with the provision
relating to public Funds under the law relating to public finance management.

The Committee further deliberated SETTLEMENT PROGRAMMES and agreed that:-

> the Agriculture Act (Cap. 318) sections 161 - 180 which currently govern settlement
programmes be incorporated into the new Land Act.

»> Establish under the Land Bill, 2012, settlement Fund to be administered by the National
Land Commission and that section 167(1-4) of the Agriculture Act (Cap. 318) be

repealed.
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(c) In sub-clause (2) by deleting the words “Cabinet Secretary” and substituting thereof

the word “Commission”
PROPOSED AMENDMENT AGREED TO

(d) By deleting the words “personsand” in subclause 2 paragraph (d) and substituting

therefor the words “persons and’
PROPOSED AMENDMENT AGREED TO

CLAUSE 174 - Agreed to;

CLAUSE 175 ,
THAT, clause 175 of the Bill be deleted.
PROPOSED AMENDMENT AGREED TO

CLAUSE 176
THAT, clause 176 of the Bill be amended by numbering the existing clause as clause 175,

PROPOSED AMENDMENT AGREED TO

FIRST SCHEDULE- -
THAT, the First Schedule of the Bill be amended

(a) by inserting the words include "REPEALED LAWS" immediately after the SCHEDULE
TITLE.

PROPOSED AMENDMENT AGREED TO
(b) by inserting the following —

The Land Control Act, Cap. 302.
PROPOSED AMENDMENT AGREED TO

SECOND SCHEDULE

That, a new schedule to be known as the Second schedule be inserted in the Bill

CONSEQUENTIAL AMENDMENTS

Amendment of Section 169 of the Agriculture Act, Cap.318 is amended by

section 169 of
the Agriculture

deleting paragraph (d).

Act, Cap.318
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ANNEX | - PROGRAMME

REPUBLIC OF KENYA

KENYA NATIONAL ASSEMBLY

PARLIAMENTARY COMMITTEE ON LANDS & NATURAL RESOURCES
RETREAT ON LAND BILLS

MOMBASA
April 1°T = 7™, 2012

WORKING PROGRAMME

Sunday April 1, 2012 - Arrivals

L DAY 1 - Monday, April 2, 2012
8.30-9.00 am Registration and of Participants
SESSION 1: OFFICIAL OPENING AND INTRODUCTORY REMARKS
Chair HON. MUTAVA MUSYIMI, M.P

5.00-9.45am -Welcome Remarks by the Chairperson, Parliamentary Committee on Lands and
Natural Resources;

Remarks by the Clerk, Kenya National Assembly;
Remarks by the Minister for Lands;
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B et T

t Consllderatlon of the Natlonal Land Ce Commussnon Bill, 201

ON .MOHAMMED AFFEY, MF

A AR A i i A B e A R

“Sessmn Chalr

2.15-4.15 pm Consideration of Public views from the hearings on the National Land
Commission Bill, 2012

4.15-4.45 pm Health Break

4.45-6.00 pm Topic: The National Land Commission Bill, 2012 - proposed Amendments and
Recommendations

Presenter: legal counsel

End of Day Two -

DAY 3 — Wednesday, April 4, 2012

T T A T TR

|derat|on"of the

ILAS MURIUKI RUTEERE, M

R I . R TR A .&_ s Sl Sl el W

8.30-10.30am . Consideration of flagged issues and making Recommendations on the National

Lands Commission Bill, 201

10.30-11.15am Health Break

11.15-12.45 pm Topic: the Land Registration Bill, 2012 —

a.) The Land Registration Bill Provisions — Legal Counsel;
b.) Constitutionality of the Land Registration Bill, 2012 — CIC;
C.) Practitioners view of the Land Registration Bill, 2012 — LSK

12.45-2.15 pm Lunch Break

n Bill, 2012

2.15-4.15 pm Consideration of Public views from the hearings on the Land Registration Bill,
2012

4.15-4.45 pm Health Break

4.45-5.45 pm Topic: The National Land Commission Bill, 2012 - proposed Amendments and

Recommendations
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_HONMUTAVA MUSYIMI, MP

11.15-12.45 pm adoption of the proposed Amendments on the three Bills

12.45-2.15pm Lunch Break

2.00-3.00 pm - Closing Remarks by the Chairperson, Parliamentary Committee on Lands and

Natural Resources;

End of Day five and Programme

SATURDAY APRIL 7, 2012 - DEPARTURES




ANNEX Il - MINUTES

MINUTES OF THE ONE HUNDRED & TENTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON LANDS AND NATURAL RESOURCES HELD ON THURSDAY,
FEBRUARY 16, 2011 IN COMMITTEE ROOM 4, 4TH FLOOR, CONTINENTAL
HOUSE AT 10.00 AM.

PRESENT:
The Hon. Mutava Musyimi, MP - Chairperson
The Hon. Peris C. Simam, MP. - Vice chairperson

The Hon. Benedict Fondo Gunda, MP

The Hon. Dr. Erastus Mureithi, MBS, HSC, MP.
The Hon. Mohammed Affey, MP.

The Hon. Silas Ruteere Muriuki, MP.

The Hon. Peter Njuguna Gitau, MP

The Hon. Benjamin Jomo Washiali, MP

The Hon. Kiema Kilonzo, MP.

ABSENT WITH APOLOGY

The Hon. Justus M. Kizito, MP.
The Hon. Omar Mbwana Zonga, MP

IN ATTENDANCE - STAKEHOLDERS

= (See attached list)

IN ATTENDANCE - KENYA NATIONAL ASSEMBLY

Mr. Rana Tiampati - Clerk Assistant
Abenayo Wasike - Clerk Assistant

MIN. NO. 7/2012: INTRODUCTION

The Chairman called the meeting to order at 09.45a.m after prayers were said. He
further called the Members present to consider the proposed agenda and adopt. The
agenda included:-

a) Prayers;

b) Confirmations of minutes;

c) Matters arising;

d) Consideration of the Land Bills — Land Registration and National Land
Commission.

e) Any Other Business;

a) Date of the next sitting.

The proposed agenda was adopted by the Members present

MIN.NO. 8/2012: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS
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1.

1l.

1v.

V1.
Vi,

VIiI.

2.

He

111.

1v.

Clause 10 - inclusion of information in the register not to constitute notice or
knowledge. This defeat the purpose of the adjudication and registration of title and
the clause is in conflict with clause 32, 33 and 42.
Clause 12(2)(b) & (c) - appointment of officers - it should be clear that being an
advocate of seven years standing and possession of 15 years experience in land
administration are alternative qualifications;
Clause 28(1) - power to compel registration — a person should not be penalized
because the registrar has willfully refused to carry out his statutory duties;
Clause 34 - reference to bankruptcy Act — should be repealed as it is taken care of
by the proposed in Insolvency Act;
Clause 37(2) — certificate of title and certificate of lease only to be issued to one
proprietor - conflicts with clause 92 of the bill and a section of the land bill which
provides that each proprietor is entitled to a certificate of title;
Clause 43 - disposition and dealings affecting land - cross refer with land bill;
Clause 44(1) - instruments of dispositions to be statutory form - sHébuld empower
the chief land registrar to approve any other forms of instruments;

Clause 45(3) - executions of instruments in writing and under seal - this will
conflict with the Companies Act;
Clause 51 - purpose of this part — section 51 — 54 not clear and appears to be an
introduction into the registration statute the doctrine of fraudulent preference
contained in the Companies Act.
Clause 54(2) - protection of person receiving land - radical section and prejudices
the right of a transferee for valuable consideration without notice.

1. Clause 59(3) - transfer of part (currently 43) — the definition of “sub division” and

does it include sectional property e.g apartment is 3rd floor.

1. Clause 60(2) — Registration of leases (55)- registration of sectional property be done

under the sectional property Act;

Clause 67- presumption that money paid is interest - chargor;

Clause 68 - chargee’s consent to transfer (61) - chargor;

Clause 76 - licenses - section 131 does not exist;

Clause 97(2) certificate of ownership of co-tenants — (94) - contradicts section 37
of the bill which provides that only one certificate of title can be issued where

there are more than one proprietor;
Clause 98(4) — co-ownership and other relationships between spouses — (95) — not

clear;

Clause 102(2) - partition subject to charge - meaning not clear;

The bill appears to duplicate several sections contained in the Land Bill hence
there is need to be clear to avoid conflict of the two statutes.

PROF. YASH PAL GHAI - KATIBA INSTITUTE

informed the Committee that:-

The Ministry of Lands did not do good job and is unfaithful in the preparation of
the three legislations;
Will submit a written memorandum to the Committee in a few days time;
Integrity of the process is questionable since it was not participatory and there
WETe NO CONSensus;
The land reform objectives as envisaged in the National land Policy and
Constitution were never taken care of;
Evictions, demolitions are still ongoing without any eviction guidelines and
awaiting enactment of legislations;

65




1v. Land buying companies should not be allowed to process subdivision, adjudication
tilts issuance and allocations. This may lead to double allocations.

v. There is need to strengthen the protection of minors and vulnerable groups;

vi. Clause 9 - the words “may” be deleted and substituted with the words “shall’.

5. THINK TANK ON WOMEN & LEGISLATION.
The Committee was informed that, from a gender dimension, the Bills reveals that:-
1.  They should be analyzed to correct any inconsistencies with the National Land

Policy, Constitution and International law;
1. Further analyzed to reveal inconsistencies with each other and with other

legislations touching on natural resources;

Comments on the Land Bill
It contravenes the national land policy, constitution and international law by:-

1. Leaving out community land from its content;

1. Silent on forms of land tenure and rights accruing in respect of each of those
tenure systems,

1. Fails to fully resonate the role of the NLC with imperatives of public
participation in the allocation and disposal of public land, particularly on
gender equity in allocation and disposal of public land;

1v.  Failure to adhere to gender issues on co-ownership in land and lack of clarity
on the interplay between customary and formal law and institution of land
governance; - -- '

v.  Failure to provide for internally displaced persons, and oblige the NLC and
settlement trustees to identify IDPs as category requiring priority in terms of
access to public land;

vi. Providing for land sale contracts have to be in writing, signed and witnessed in
writing while under land registration, thumbprints are acceptable instead of
signature.

vil. Failure to reconcile the power of the land control board with provision of
section 96 of the land registration

viil. Not linking the powers of the NLC in respect of public lands to those of other
state agencies with specific mandate - KFS and KWS;

1X. Section 96 requires that charge of matrimonial home including a customary
charge of a matrimonial home shall be valid only 1f any document or form used
in applying for such a charge , or used to grant the charge i1s signed by the
borrower and any spouse of the borrower living in the matrimonial home.

x. In compulsory acquisition of land, it should clarify who 1s an interested party
to include spouses and dependants and further clarify the process by which
compensation will be allocated and distributed among dependants.

xi. On controlled transactions — should state that the board shall consider the
applicants intent to farm the land productively and sustainably relative to the
resources available to him or her so as not to disadvantage women farmers who
may apply but their access to capital may not match of men;

xil. Needs to set out procedure for proceedings during a land control board in order
to guarantee that the interests of spouses and dependants will be represented

effectively.
Comments on Land Registration Bill - the bill

1. Leaves out aspects of public participation rights relevant to land registration
should be discussed in the bill;
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1.

V.

V1.

Vi1.

Viil.

X1.

X11.

X111.

gain equitable access to land, security of tenure and provide for redress to the
deposed of their land.

The consideration of historical injustices under the NLC should be undertaking
a cutoif date.

The land bill does not encompass provisions of community land; this may lead
to continued perception that community land tenure rights are inferior to the
other forms of tenure;

Section 11 - allocation of public land - lack of expressly providing for allocation
by way of conversion to community land for purposes of adjudication and
settlement of squatters;

Section 13 (5) - placing of care, control and management of reserved public
land - the NLC may grant a management body power to lease or sub lease over
a whole or part of reserved public land. This is punitive to members of the
public since it may end up locking out from accessing pubhc recreational
faculties;

Section 76 (1) & (2) — unlawful eviction - evictions should be outlined whether
they constitute a remedy for nonpayment of rent and the procedures to be
followed.

Part 5 - compulsory acquisition - massive powers given to the cabinet secretary
with regards to compulsory acquisition should be checked. And compensation
regime should not be limited to money but also alternative land, restoration
and others;

Section 185 - unlawful occupation of land - the notice requiring any person to
show why they should not vacate public land should be strictly in written form,
or done 1n both written or orally;

Section 188 - corrupt transactions- the bill is silent on land tribunal
establishment.

Section 189 and 190 - land sizes and general powers to make regulations —
such powers of the Cabinet Secretary should be exercised in consultation with
the NLC.

Section 190(2) - the bill to define tenants at will and absentee landlords.
The land bill 1s silent on indigenous people a subject of international law.

All Bills must comply with:-

X1V.

XV.

rights of both rural and urban poor to access to land and acquire secure land

tenure;

Rights of marginalized groups/communities;

Gender aspects on access to land by women and their participation to
management and administration of land.

MIN. NO.10/ 2011 - ADJOURNMENT

There being no other business, the Chair adjourned the meeting at forty six minutes
past one o ‘clock until Wednesday, February 22, 2012 in the Main Conference Room,
First floor of County Hall at 09.30a.m.
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MIN.NO. 12/2012: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

Confirmation of the Minutes of the 100, 101, 1027 103, 104®% 105t 106, 107 108h, 1090 and 110

situngs was postponed to a later date.

PAPERS LLAID - The following papers were laid before the Committee: -

2. Memorandum By the Chief Execuuve Officer, Law Society of Kenya on the Land Registauon, Land

and National Land Comnussion Bills — Vol. II;

b.  Memorandum By the Director, Land Development & Governance Insttute on the Land Bills - the
Land Registrauon, Land and Natonal Land Commussion Bills 2012;

¢.  Memorandum By the Director, Briush Insurite in East Africa on the Land Bills - the Land Regisuation,

Land and Nauonal Land Commussion Bills 2012; »
d.  Memorandum By the Legal Counsel, East African Wildlife Consortum on the Land Bills - the Land

Regisuation and Nauonal Land Commission Bils 2012;
e. Memorandum by Executive Officer Kituo Cha Shena — on the Land Bills - the Land Registrauon and

Natonal Land Commission Bills 2012;

MIN. NO.13/2012: CONSIDERATION OF IAND BILLS - STAKEHOLDERS VIEWS

The Committee was informed that:-

1. ALI SAID - REP - SUPKEM , NANDI

V.

Powers of the cabiner secretary and registrar of ttles are enormous and should be given to the

National Land Commission;

2. Ms. Beverline Ongaro, East Africa Wildlife Consortium

On the National Land Commission Bill, the following changes be incorporated, that:-

VL.

X1.

X1.

X111,

NIV,

XV.

XVI.

Clause 4(3) the Composition of the commission and its committees or board should not exceed nvo
thirds of the same gender;

Clause 5(e)(1) the Commussion should initiate on its own initiative or on a complaint into present or
historical land injustces and recommend appropriate redress and enforcement to the relevant
authorities;

Clause 5(1)(a) the Commission should have regard to the functions of other state organs as
established by law;

Clause 5(2)(a) alienate public land;

Clause 5(2)(b) to develop and implement the registration of all rights and interests in land;

Clause 5(3) to review and report annually to parliament on the implementaton of the
recommendations;

Clause 17(2)the establish the county land administration boards in consultaton with the county and
national government for purposes of administration of public land;

Clause 18(5) appointment of mebers shall be approved by the county assembly taking into account
provisions of article 10 of the consututon; ,
Clause 31(3) use the criteria determined by the Commission subject to the provisions of the Public

Offciers Ethics Act, vet such person to ensure they fit and are proper to serve in the position

appled for;
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7(g)
& 12

14(1)

15(a)

Interpretation

Delineation

of

powers between the
Cabinet Secretary

and
Commussion.

Methods

the

of

acquisinon of Tite

to land.

Commuission

may

reserve public Jand.

Placing  of
control
management

care,
and

of

Definiton of “Charge”: Correct the typo in (b) by replacing “an
customary” with “a customary”. “Freehold” This definidon 1s not
complete. It does not capture the aspect of unlimited wmne duraton.
Under common law a freehold mnterest 1s held in perperuin.
“licence”... It 1s not correct to lnut the defimiton of a license to
that given by the Commussion. It is also possible for owners of
private land to grant licences. Since the Land Bill also governs
prvate land the defimition should not be restricted public land.
“peri-urban area”... This defimuon should be synchronized with the
definitions of the urban areas contained in the bills dealing withm
cities, municipaliies and urban areas-legislation dealing with
devolved entites. “Rules Commuttee”- The Civil Procedure Act ohly
apples to proceedings before the High Court and the other
subordinate Courts. The provisions of the Land Bilf will be enforced
by Environment and Land Court which will have its own rules of
procedure.

The earlier version of the section had attempted to delineate the
functions of the Cabinet Secretary and the Commussion. This
delineation has now been done away with. The Cabinet Secretary has
been assigned land management and administration functions which
include coordination of County and Physical Planning management
of National Spatial Data infrastructure. These land management
functons have been vested in the Commission by virtue of Article
62(2) & (3) and Arucle 67 of the Constitution. It would be
unconstitutional for the Land Bill to purport to assign the Cabinet
Secretary functions which have already been assigned to the
Commussion by the Consututon. The functions referred to in
sectuons 6(b), (c) & (d) should be removed and transferred to section
5(2) of the National Land Commuission Bill, if this is not done, there
1s a danger of the Land Bill being declared unconstitutional.

It 1s suggested that section 6(a) be amended to read, “Grants by the
Commussion on behalf of the Natonal County Governments.” The
use of the term “allocation” is a departure from the existing
legislavon which uses the term “Grant” in the statutes and the
documents under which the government has hitherto issued utles in
respect of public land. This 1s the term commonly understood by
Practitoners. Furthermore, based on the current practce, allotment
of land and 1ssue of grants is usually a two stage process. Letters of
allotment are mutially issued to qualified applicants. Formal Grants
are issued after the conditions of allotment have been compled
with. This distinction must now come out clearly mn the new
legislation.

Insert “of the Constitunon” after Article 66(2).

Check the correct cross-reference. It appears to be secuon 14.
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110 Lender’s power of
sale.

111 Duty  of  lender
exercising power of
sale.

117 Application for

relief Chargor and
others.

117(4)  As above.

118(3)  Power of the
court In respect

should take note of this.

This section 1s intended to protect Borrowers by regulatung the
manner in which the Lender exercises power of sale. It Imposes
an obligation on the Lender to serve a muluplicity of notices not
only on the Chargor but on other people who may have an
interest on the charged property. Banks should take note of
these new requirements.

This section imposes very strict duty of care on the lender
exercising power of sale. It exposes lenders to potential liugation
not only from borrowers but from guarantors and subsequent
charges. Banks should take note to ensure strict adherence to the
procedures.

This section now gives a statutory nght to othet strangers to
challenge the lenders security even though they were not parties.
to the agreement between the lender and the borrower. Banks
should take careful note of this.

This amounts to allowing the court to give an automatic
injuncton without looking at the merits of the case.

This sub-section alters the current banking practice of
demanding the entre charge debt when there has been a

of remedies and default in payment of any instruments. Banks should take

reliefs thereto.

note of this.

119 Power of the This section appears to be designed to restrict the Lenders
court to re-open exercise of power of sale of matrimonial home. It goes against
certain charges the established common law prinaples that the court will be

and revise terms.

reluctant to rewrite the contract for the parties. There is need
to define what i1s a small charge.

120.(a)( Exercise of Small charge is not defined.
111) powers to reopen

certain charges.
120(1)(  As above.
<)

This section gives the power to the registrar to make an
application to court to reopen charges in situations where
the registrar feels that a particular lender is conducting its
business in an oppressive manner. This amounts to state
interference with contractual nghts of the parties. Banks
should carefully take note of this.

COMMENTS ON LAND REGISTRATION BILL

Section Subject matter of the Comments and proposals
provision

5 Conflict with other The Land Bill 2012 also deals with matters also
Laws covered in this Bill. How do you deal with conflicts?

Care must be taken to ensure that matters of
Substantive Law covered in this Registravon Bill
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" 45(5)

51-54

55(3) & (4)

58(6)

75(5)

04

95

Executions

of The list of documents in (a) to (d) should be

Imstruments in writing deleted and the Cabinet Sccretary be given the

power to make regulations in connection with the
identficaton documents required. This 1s to ensure
flexibility as the form of identfication documents
may change from time to tme.

Prejudicial Dispositions  The purpose of sections 51 to 54 is not clear. It

appears that this i1s an attempt to Introduce into
the registration statute the doctrines of fraudulent
preference contained in the Companites Act or the
proposed Insolvency Act. This is a matter of
Substanuve Law which is better left to be handled
under the Insolvency law which has a more
developed jurisprudence on fraudulent preference
under insolvency Law. Part VII of this Act dealing
with  Inhibitions, Cautions and Restrictions
provides adequate framework for restraining
fraudulent dealings pending a final determunation
by Court as to whether the Acts complained about
amount to fraudulent dealings under Insolvency
Law. Part VIII also provides for rectification of
the Register to cancel fraudulent entries on the
Register.

Registration of Leases The Sectional Properties Act adopts the RILA as

Form and Effect
Charge

Cautions

the registration Statute for Sectional Properues.
Since RLA is being repealed the registration of
Sectional properties should then be done under
this Act. For purposes of rationalization and
consolidation of the law as requued by the
Consttution, the Sectional Properties Act should
be repealed and its provisions transferred to this
Act.

of This sub section is long winded and unclear. It
should be broken down into clearer subsections.
The cross-reference to Section 95 of Land Act is
\Vl'Ong

Certificate of Ownership This appears to contradict Section 31 of the Bl

of co-tenants

which provides that only one Certificate of Title can
be issued in cases where there is more than one

proprietor

Co-ownership and other There appears to be a conflict between Section 93(8)

re]ationships
spouses

between and 95 of the Bill. Section 93(8) provides that no
joint tenancy can exist except benween spouses.
Section 95 on the other hand provides that any co-
tenancy between spouses should be presumed to
amount to a tenancy in common. Is there anv need
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The First

Schedule
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The First
Schedule

of the Ministry

of Lands
Transfer of
Assets and
Labilities

Constituton of
the Selection
Panel

Transfer of Staff
of the Ministry

of Lands
Transfer of
Assets and
Labilities

Constiation of
the Selection
Panel

Transfer of Staff
of the Ministry
of Lands

been transferred to Commussion”. The Act is silent on which these
departments to be transferred to the Commission. These departments
must be clearly specified in a schedule to the NLC Act. The draft Land
Authority Bill recommended by the Ndungu Report can form a guide
as to the specific departments that should form part of the
Comnussion. Parbament must be quite specific on this otherwise the
Commussion will be a non-starter because of the turf wars that will
most likely ensue between 1t and the existing bureaucracy at the
Ministry of Lands

Again the Section should be clear on the departments whose functions
have been transferred to the Commission. The Commission should
also have the power to renounce transfer of any onerous assets and
liabilities which would have been urregularly incurred by the Ministry.
This should be read in context with section 14 which requires the
Commussion to review previous transactions of the Ministry of Lands.
The constitution of the Selection Pane) is very unrepresentatve. It is
compnised of public officers and other state agencies with no
demonstrated experience in the public interaction with the Ministry
of Lands. It should be reconsttuted to include professional
orgamizations who are involved with day to day interactions with the
Ministry of Lands. This should include the Law Society, the
Insutution of Surveyors and the Kenya Institute of Planners

The Section makes reference to “departments whose functons have
been transferred to Commission”. The Act is silent on which these
departments to be transferred to the Commission. These
departments must be clearly specified in a schedule to the NLC Act.
The draft Land Authority Bill recommended by the Ndungu Report
can form a guide as to the specific departments that should form
part of the Commission. Parliament must be quite specific on this
otherwise the Commission will be a non-starter because of the turf
wars that will most likely ensue between it and the existing
bureaucracy at the Minustry of Lands

Again the Section should be clear on the departments whose
functions have been transferred to the Commission. The
Commussion should also have the power to renounce transfer of any
onerous assets and habilities which would have been uregularly
incurred by the Ministry. This should be read in context with section
14 which requires the Commission to review previous transactions
of the Ministry of Lands.

The consutution of the Selection Panel is very unrepresentative. It

is compnised of public officers and other state agencies with no
demonstrated experience in the public interaction with the Minustry
of Lands. It should be reconstituted to include professional
organizations who are involved with day to day interactions with
the Ministry of Lands. This should include the Law Society, the
Instutution of Surveyors and the Kenya Institute of Planners

The Section makes reference to “departments whose funcuons
have been transferred to Commission”. The Act is silent on which
these departments to be transferred to the Commission. These
departments must be clearly specified in a schedule to the NLC
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(1) There is a need to interrogate the Bill to ensure that it has espoused the principles of land policy as
provided in Artcle 60 of the Consttuton.
(u) Harmonize the provision of the Bill with the National Land Commission (NLC) and the Land
Registration Bills to avoid any contradictions, overlap, repeutons and confusion.
(w) Rights of children not guaranteed in the bill in the vent of death of one or both spouses and in the

event of divorce.
(iv) Preamble - It needs to be reviewed to provide that it also gives effect to arucles 60, 62, 64 and 66

as well. This is because you find these arucles are affected when you go through the Bill.

(v) Role of Alternative dispute resolution mechanism and land tribunal not apparent;

(vi) Squatter: Needs to be expanded to mclude those who live on Jand with knowledge of the owner
who doesn’t complain for a reasonable period ‘of ume but does not grant the occupiers any
tenure rights.

(vi) Land administration: This should be expanded to include all the processes of land allocation,
planning, valuation, registration and titling. We recommend that it be interpreted as “the
processes of recording and disseminating information about ownership, value, and use of land
when implementing land management policies”

(vit) Missing Interpretations: Interpret terms Customary Land and Community Land Committee

and dependency that are used 1n the Bill

Specific Comments

1)  Section 3 (1) (C): This may not be necessary as it may require conversion and should be
captured nunder Community Land Act.

i1) Section 5: Forms of land tenure should be two only. Delete the third (co-tenancy/or joint
tenancy) as these are subsecuons of the other two)

1ii)  Section 7: Add subdivision in this section as another method of acquisiton of title to land.

iv)  Section 46 (1): Land held by tenants in common should be exempted from this provision. In
additon, the section should be improved to prevent rogue companies from buying large
chunks of land, subdividing and issuing letters of allotment instead of utle deeds resulting in
cases of muluple ttles. Flouung this provision should be a criminal offence with punitve
punishment. The numbenng should be amended to 46 only.

v)Section 57(1) contradicts with the Land Registration Bill, which states only spouses can have a
joint tenancy.

vi)  Section 57 2(b) :is a repetition of the Land Registraton Bill

vii)  Section 58- Issuance of multiple titles on one property should be discouraged as this will abet
fraudulent deals.

viii) Section 59(1) Contradicts the land registraton bill that proposes joint tenancy not common
tenancy.

ix)  Section 59(3) Joint tenancies —mauimonial properties should be registered as matrimonial
properties or spousal and other interests be noted in the register to avoid confusion and
technicalities that are beyond third partes and voidance of contracts on this basis.

X) Section 59(5) and (6) — There is need to protect the lenders otherwise this will increase the
lending nisks, associated costs Like insurance, high interest rates and will discourage lenders.
Unscrupulous borrowers will take advantage of these clauses to default in payments.

xi)  Section 62(1) (a) — Provide that the valuaton will be undertaken by a valuer.

xii)  Section 76(1) add the words “of repair’ and redecoration’ after state

xiil) Section 80- Notice provided should include the relevant attachments to show the land has
been registered in the transferee’s name e.g. A copy of the transfer document or the new title
document in the name of the transferee.

xiv) Section 83(1): Abolishing termination of a lease by re-entry or forfeiture will discourage
investment in land and property and create room for corrupuon.




5

Certain words and phrases are mnadequately defined:

e “Allocanon of land” surely is being used specifically 1 relation to government allocations?

e “building” the definivon is so wide it will include a child’s swing

e “Co-tenancy” causes confusion: the 1882 Transfer of Properry Act talks of co-ownership. We
discuss this concept further below. :

e “freehold” misses the essenual element of an interest unlimited in time
¢ “Instrument” — one does not say “a wriung”’
o “land management” this definition is very vague, and it does not cover the actual acts that one

would assume constitute management — see clause 10(1) which clearly conceives of management as
something hands on, for which gmdelmes may be developed.

e “lease/leasehold” is normally assumed to confer a right of exclusive possession - but seems the 1882
Act does not have this element. There seems to be a problem in that Act contemplated a lease in
perpetuity — how is this different from freehold?

° “Licence” is defined as being something granted by the NLC — but person can ,grant a license of

private land. Licences granted by the NLC over public land and those granted by individuals 1n
relaton to private land need to be distinguished.

° “Temporary purpose” cannot be acquisition of Jand - the point is to define “temporary™: purpose is
not a problem. The second clause of the sentence is confusing: is ‘or solely as a means of access to
other land by a public body’also subject to the period of not more than five years?

e “trustee”: suggest it is made clear that executors and administrators are meant
Forms of tenure
Co-tenancy 1s not a form of tenure. Nor is an easement (see (d) and nor are all types of customary land

right (see (e).

The definitions could be clearer: “right of survivorship” is not ordinary Englsh. It could say: joint
tenancy is a form of joint ownership of land under which the death of one owner transfers thar

person’s interest to the rermaining owner or owner.

Tenancy in common 1s a form of joint ownership of land under which the interest of any owner

passes on death as part of that person’s estate.

The Land Bill should contain a substantive provision that deals with matters relating to evictons and
dmphcemems and which at the minimum provides that:

1 A notce of at least three months must be given to the persons who will be subject of
eviction;
u. That the person effecting any eviction applies to the Court and obtains an order to effect

the evicuon;
1. That anyone who may be affected by the eviction be given a right to be heard during the
Court process;
That in making any decision relating to an application for eviction the Court must be guided by, among
others, the following factors:

1. The social and other costs of eviction on the affected persons including, loss of economic
opportunities, loss of educational opportunities, disruption of the family;

u. The length of time the occupier has been on the land;

1. Opportunity for and ability to resettle elsewhere;

v, Alternatives to eviction, including the possibility of compensation of the land owner in
cases of potential mass eviction;

v, Whether it is in the public interest to grant an order of eviction.

The transitional provisions can provide for a moratorium on evictions.
1. Allocation of public land
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“Nortwithstanding the provisions of any other written law, a transacuon under subsecton (1) shall be

llegal its inception and shall be void and of no legal effect.”

This provision should probably go further in protecung the rights of the bona fide purchaser for
value, as per the Consuttion and Land Registrauon Bill (Secuon 82(2)). We recommend including

the terms at the end “subject to the rights of the bona fide purchaser for value.”

The Land Bill must clearly provide for the registration of land function under the Cabinet

secretary functions in Section 6.

LAND REGISTRATION BILL

The Chief Land Registrar and the Deputy Chief Land Registrar should be publicly
appointed and approved by the National Assembly. They should be of opposite gender.

/4

NATIONAL IAND COMMISSION BILL

1

SELECTION PANEL
The first schedule provides for the Constitution of a Selection Panel. Section 1 (d) provides for two

persons of the opposite danger nominated by the Non Governmental Councl who have
demonstrated competence and capacity in matters related to natural resources. \We propose changing

the Non Governmental Council with Law Society of Kenya.

The Natonal-Gender and Equality Commission nominee should be replaced with Institute of

Surveyors in Kenya.

EVICTIONS,

To protect the nghts of persons who face evictuons, the National Land Commussion Bill should give

the Nauonal Land Commission powers to:

i Liaise with the governmental agency concerned with housing and settlement to help idenufy
suitable land for resettlement of persons who face eviction:

1. Recommend the allocation of the land identified to the government agency concerned with
housing and resettlement to facilitate the resettlement of those affected by evicuon;

1. Recommend, where necessary, compulsory acquisiton of land to resettle persons affected
by evicton;

. Recommend the form of ttle to be issued in relation to land allocated or acquired to resettle
persons affected by evictions;

v. Formulate rules and regulations to guide police conduct during evictions.

The Land Bill must provide for a definition of eviction in the interpretauon section borrowed from

the evicuon guidelines as follows:-

Eviction i1s defined as “the permanent or temporary removal against their will or individuals,
families and/or communities from their home and/or land which they occupy without the

provision and access to, appropriate forms of legal or other protection.”

(AFTERNOON SESSION - 2.30 - 4.30 P.M.)

PRESENT:

The Hon. Mutava Musyimi, MP - Chairperson
The Hon. Benedict Fondo Gunda, MP

The Hon. Omar Mbwana Zonga, MP
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Publc participation must be infused within this provision in Lne with Article 69 (1) (d) of the
consututon. In this regard section 11(3) of the bill should also include prowvision for consultation

with the public through dialogue forums.

Secuon 124(4) is amended to read, “In the event that the Commussion has not undertaken the
Acquisiuon in accordance with subsection (1) and i the absene of puitefication 10 show cause Jor ity inaction,
the acquiring authority may proceed and acquire the land.”

Section 148(2) outlines the beneficiaries of settlement programmes to include squatters and a
variety of displaced persons. Section 148(4) outlines a sub-county selection committee that will
sdenufy and verify beneficiaries of a settlement programme. Section 148(7) states that land acquired
mn a setdement scheme shall not be transferable except through a process of succession.

Section 93, 94 and 95 of Land Registrauon Bill provide for Joint tenants of spouse rather than co-
ownership.

While at Section 109(3) while any lease granted to a non-citizen shall not exceed 99 vears, there is
no further guidance to how registered freehold ttles held by non-citizens will be converted to 99
year leases nor how leases of 999 years shall be reduced to 99 years bearing in mind that the
transitional and consequential provisions at Article 262(8) (1) and (2) remain not umplemented up
to date.

The Land Registration Bill at Section 107(2) (a) provides for public land 1o be registered to the
NLC 1n trust for the county and national government as the proprietor contrary to the Constirution
that provides that public land shall vest in and be held by county governments and national

government in trust of the people.

GENDER CRITIQUE ON LAND BILLS - Presented by the Think Tank on Women and

Legislation

The following are proposals that should be included in the proposed land legislation to give
effect to the gender imperatives of the Constitution, the National Land Policy, international law

(which is now part of the law of Kenya) and best practices from comparable jurisdictions:

THE LAND BILL, 2012

Section 2 (definitons) define the terms “freehold”, “absolute proprietorship” “alienaton” and
“allocation”.

The Bill uses the terms “freehold” and “absolute proprietorship” interchangeably. Choose one and
be Consistent on its use. The National Land Policy recommends the use of the term “freehold”.
Secuon 12: Methods of allocating public land include “auction”, “tendering” allocation “targeung an
group” etc. Define the principles which will govern each of these methods. For example, who will
auctions be done, or to what principles will they be subjected to? Will the tendering be subject to the
applicable public procurement and disposal law? These issues are too important to be left to
delegated legislation.

Section 12 (allocation targeting a group (12(1)(b): Inital drafts said such groups would be those who
had historically been marginalized from allocations of public land, ostensibly including women: the
inital wording should be reinstated. Allocation should be to marginalized groups. In amended form
it should read - 12 (1) (b) application confined to a marginalized group of persons or groups.
Section 12: Provide a sub-section stating that the National Land Commision shall consider
gender equity in access to land in its functions of allocation of public land. Othenrwise
allocations that are does not achieve gender equity will be contrary to articles 27 and 56 of the
Constitution.

Sectuon 57-63: In respect of matrimonial property, this Bill uses the term “tenancy in common”; an
old common law doctrine used to provide equitable interests of women in matrimonial property.
Remove this term of tenants in common and replace it with co-tenancy or joint tenancy as is

the case with other property which is jointly owned.
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THE NATIONAL LAND COMMISSION BILL

1. Section 8: Selection Panel of the National Land Commission (NLC) should be composed of

representauves of the relevant professional bodies like the Law Society of Kenva, Insutute of

Surveyors of Kenya, Kenya Insurute of Planers etc. Most of those listed currently are irrelevant to

the competencies being sought at the NLC.

Secuon 16-18: The devolution of offices of the NLC and of the County Lands Boards should be

described to the lowest level to give effect to article 6(3) of the Constitudon which provides that

state organs should devolve their services to the greatest extent possible depending on the nature of
the services provided. Land services are very critical especially to women and need to be devolved
significantly. The devolution of land Bills should be synchronized with the devolution system
provided for under the County Government’s Bill (County-Sub County- Ward- “Further

Decentralized Units”.

3. Provide a section saying how the NLC in its administration of all public lands s provided for in
arucle 67(2) of the Consuruton will interact with other public agencies with specific mandate over
special public Jand such as forests (I(enya Forests Service) and Wildlife protected areas (IKK\VS). Like
NEMA 1n environmental matters and since NLC powers are Constitution while those of KFS and
KWS are statutory, the NLC should have overall powers/functons over all public land but will
work in consultaton with the Lead Agency (KWS, KFS) concerned.

4. S.31 on the transfer or Ministry Staff. This should not be the case. NLC should hire its own
staff.

5. Insert a new section (to be “section 3”) establishing the Commission, as an entity with perpetual
succession and with rights and obligations to enter into contracts etc. At the moment, the Bill does
not establish the Commussion, it just provides for its powers (section 5) and functons (section 6).

6. Provide for the position of Vice Chair of the NLC. At the moment, that position is not
provided for. Then require that the Chair and Vice Chair shall be of opposite gender.

7. Provide for gender equity in the composition of NLC staff (no more than two-thirds of staff

1o

members may be of same gender).

KENNEDY ORWA - CO-MANAGER, ENVIRONMENT LIAISON CENTRE
INTERNATIONAL

ELCI, in collaboraton with the Councils of Elders of the Luo and Abagusi communites makes the

tollowing recommendations for consideration by the National Assembly, concerning the Land Bill and Land

Regisurauon Bills.

THE LAND BILL

Power to Create Charpe (Article 77
. < . - . .
Replace “any” with “all” to protect wives who have interest but are not living on the land, and who may
P ); P g ]

not be enjoying the favour of her / their polygamous husband at the time of charging such interest.

County Control Boards (Article 149)
There is no clear devolution of land administration structure beyond the county level. This may keep

access to justice on land and land related services out of reach of poor widows, orphans and people with
disability.
Proposal: There should be devolution to sub-ward levels to ensure ease of access to jusuce and services.

Artcle 149 (2) gives absolute powers to the Cabinet Secretary to decide membership of the control
board. This provision may be misused by the cabinet secretary by ensuring those he/she is able 1o
manipulate are members of the control board.

Proposals:
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10.

Succexsion | Inheritance of Land and Other Property:
Proposal: The Land Registratuon Bill should include a general cavuon on deceased persons’ title to give

ume for succession processes and to avoid possible tempering with documentation. This will help guard

aganst any dealings which are not in the interest of the dependants before succession.
Clause 46 of the Land Registration Bill Jeaves the nmunor at the mercy of the trustees.

Proposal: A statement should be added to caution against rogue trustees who misuse ther powers to

grab land from the minors.

People 117ith Disability
Arucle 47(4) empowers the registrar to satisfy that the person claiming to be the guardian to the disabled

1s entitled to execute the document, but does not give guidelines with regard to the limits of transacuons.

This leaves the disadvantaged groups at the mercy of the registrar and the supposed guardian.

Proposal: This article should give guidelines on how the registrar will judge the validity of the

documents presented before him on behalf of the Persons with Disability.

Registration of land in the names of orphans
Orphans have in the past been disinherited by relatives and influential persons in sociery while they wait

to be eighteen.

Proposal: This law should provide for registraton of land and other property therein in the names of

orphans, and prevent ifitation and/or effectung of transactions that, by their narure:

a) Lead to permanent loss of the property in full or in part before such orphans are eighteen years old

b) Denies the orphan rights to benefit from the proceeds accruing from such land and property therein
to which the orphan is entitled

Enbhanced protection of people with disabilitzex

Proposal: The bill should protect people with disabilities by

a) Providing for registers in forms of Braille, and
b) Employing personnel with competence in the I<enya Sign Language to assist the dumb

Land Register
Proposal: The land register should be such that it will facilitate relatives of deceased to trace all land

owned by such a deceased person and transfer the same to his/her beneficiaries.

MWENDA MAKATHIMO - DIRECTOR, LAND DEVELOPMENT AND
GOVERNANCE INSTITUTE, LDGI

The National Land Commission Bill, 2012

(1) Independence of the NLC - The independence of the NLC, and legal insulavon from

influence or directons from any office or officer should be explicitly stated in the Bill, to ensure

that 1t 1s clear to all and sundry.

(u) Powers of the NLC - The powers of the NLC as set out are too vague and general. Certain

essential powers that are necessary for the legal functioning of statutory corporations are left
out. It 1s therefore necessary to include essenual powers of the NLC, for instance, to funcuon as
a body corporate; perpetual succession; power to hold assets and habihues.

() Functions of the NLC — The Bill has merely reproduced the powers of the NLC as envisaged

in article 67 of the Constutution. However, in order to ensure that the NLC has operatonal
guidance while undertaking these functions, the Bill should provide specific detalls on the
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(1) The forms of tenure should include a clear defimtion of the rights of the tenure holder; and
" clear definitions of the duties of the tenure holder.

(w) Functons of the Cabinet Secretary - The specified powers of the Cabinet Secretarv include
roles and duues already assigned to specific officers and insttutions through existing Acts of
Parbament. The Bill should specify how the Cabinet Secretary relates to statutory roles and
departments such as survey, or physical planning. It should show how, what changes have
been made 1n the Survey Act and the Planning Act. It should also remove the specific power
of the Minister to regulate service providers such as physical planner, surveyors and other land
professionals. This role should be carried out through statutory agencies, since the Cabinet
Secretary may lack competence with respect to specialized professions.

(iv)  Allocation of public lands by the NL.C through auction — The Bill should clarify how
auctions will be undertaken, including specific exemptions from public procurement
legislation.

(v) Gender equity in allocations of public land — The Bill should requir/el, and provide a
mechanism to ensure that there 1s gender equity in allocations of public lands by the NLC,
particularly through auctions, and tenders.

vi)  Integration of Community Land into the Land Bill - Community land, as per article 61 of
the constitution, is an equal form of tenure to public and private tenure. The Bill should
therefore incorporate provisions on community land, to ensure harmony in substantive and
registration legal provisions.

(vi) Equitable access to land — In order to fulfil the principles of land policy set out in article 60
of the Consututiont; the Bill should allow the NLC to issue short-term leases of 5-10-15 years
from qualifying public lands. Such leases would be registrable through certificates of titles to
provide securnty of tenure, and allow holders to utilize the lease as collateral.

(vin) Exclusion of short-term leases from the statutory implied terms — The implied terms set
out by the Bill should not exclude short-term leases. This is because short-term leases are
likely to be unwritten, and therefore would benefit from the fabric of the statutory implied
terms

(x)  Power of Court to re-open charges - This 1s an innovative provision that aims to secure
equity and justice in the public interest. The provision could result in higher interest rates as
financial institutions seek to internalize the high risk that their pracuces could be reopened
and reversed by courts. There is also a possibility of increased liugation.

(x)  Repeal of laws - The Bill should specifically repeal the provisions of each existing law that
provides substantive law on land.

The Land Registration Bill, 2012

() The Land Register - The Bill, in order to protect the authonty of the register in protecting
sanctity of title, should specify the contents of the register — with respect to each category of
land in Kenya.

(1)  Provision that information on register does not constitute notice or knowledge to any
person - This provision should be deleted as it undermines the value and sole authority of
register in protecting sanctty of title to land

(w) Appointment of Chief Land Registrar by the Public Service Commission - The link
between the Registrar and the NLC is unclear. The Bill should provide for appointment by
the Registrar by the National Land Commission, to be subject to its control; or since the
registrar is to exercise extensive statutory authornty, the appointment should be subject to

parliamentary approval
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MINUTES OF THE ONE HUNDRED & TWELVETH SITTING OF THE DEPARTMENTAL COMMITTEE
ON LANDS AND NATURAL RESOURCES HELD ON THURSDAY, FEBRUARY 23, 2012 IN
COMMITTEE ROOM 9, MAIN PARLIAMENT BUILDINGS AT 11.00 AM.

PRESENT:
The Hon. Mutava Musyimi, MP — Chairperson
The Hon. Peris C. Simam, MP. - Vice chairperson

The Hon. Benedict Fondo Gunda, MP

The Hon. Dr. Erastus Mureithi, MBS, HSC, MP.
The Hon. Silas Ruteere Muriuki, MP.

The Hon. Omar Mbwana Zonga, MP

The Hon. Benjamin Jomo Washiali, MP

ABSENT WITH APOLOGY

The Hon. Mohammed Affey, MP.
The Hon. Peter Njuguna Gitau, MP
The Hon. Justus M. Kizito, MP.

The Hon. Kiema Kilonzo, MP.

IN ATTENDANCE - KENYA NATIONAL ASSEMBLY

Mr. Rana Tiampati - Second Clerk Assistant
Abenayo Wasike - Third Clerk Assistant

MIN. NO. 16/2012: INTRODUCTION

The Chairman called the meeting to order at 11.17a.m after prayers were said. He
further called the Members present to consider the proposed agenda and adopt. The

agenda included:-

f) Prayers;
a) Confirmations of minutes;
h) Matters arising;

) Deliberations on the Land Bills - Land Registration and National Land
Commission Bill, 2012;

) Any Other Business;
D) Daie of the next sitting.
The proposed agenda was adopted by the Members present.

MIN.NO. 17/2012: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

Confirmation of the Minutes of the 100", 101, 10279, 1039, 104", 105" 106", 107, 108",
109, 110th and 111! sittings was postponed to a later date.

MIN. NO. 18/2012: CONSIDERATION OF LAND BILLS;
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LAW SOCIETY OF KENYA

1. Mr. Mbage Nganga:

2. Mr. Apollo Mboya:

3. Ms. Hannah Gitonga Mwangi:

KENYA LAW REFORM COMMISSION
1. Mr. Kathurima M™noti;

IN ATTENDANCE - KENYA NATIONAL ASSEMBLY

Mr. Rana Tiampati - Second Clerk Assistant
Abenayo Wasike - Third Clerk Assistant

MIN. NO. 20/2012: INTRODUCTION .,

The Chairman called the meeting to order at 2.40p.m after prayers were said. He
further called the Members present to consider the proposed agenda and adopt. The
agenda included:-

i Prayers;
ii. Deliberations on the Land Bills — Land Registration and National Land

Commission Bill, 2012;
il Any Other Business;

The proposed agenda was adopted by the Members present.
He further introduced and welcomed all those present in the meeting

MIN.NO. 21/2012: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

Confirmation of the Minutes of the 100™, 101st, 1029, 1039, 104, 105" 104", 107', 108,
1090, 110th and 1111 sittings was postponed to a later date.

MIN. NO. 22/2012: CONSIDERATION OF LAND BILLS;

The Committee was informed that:-
1. The proposals by stakeholders on the three bills were ready for
consideration as directed by the Committee in the morning sitting. The proposal
are in a matrix form and each bill has its own matrix;

2, Parliament is yet to vote to extend the timelines for consideration of the
Bills and therefore the Committee is to proceed with speed to prepare a report;
3 The three institutions invited are to form part of the Committee and

provide expert analysis on the bills as wells as on the proposal made by
stakeholders;
4. The three institutions therefore wil be the technical arm of the

Committee.

The meeting therefore resolved to establish a sub Commitiee comprising of the Chair,
any two Committee members and the technical team of the CIC, LSK, KLRC, legal
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RAINUTES OF THE ONE HUNDRED & THIRTEENTH SITTING OF THE DEPARTMENTAL COMMITTEE
ON LANDS AND NATURAL RESOURCES HELD ON WEDNESDAY, FEBRUARY 29, 2012 IN
COMMISSION ROOM, FIRST FLOOR, COUNTY HALL, PARLIAMENT BUILDINGS AT 10.00 AM.

PRESENT:

The Hon. Mutava Musyimi, MP — Chairperson
The Hon. Benedict Fondo Gunda, MP

The Hon. Dr. Erastus Mureithi, MBS, HSC, MP.

The Hon. Silas Ruteere Muriuki, MP.

The Hon. Omar Mbwana Zonga, MP

The Hon. Benjamin Jomo Washiali, MP

ABSENT WITH APOLOGY

The Hon. Peris C. Simam, MP. - Vice chairperson
The Hon. Mohammed Affey, MP.

The Hon. Peter Njuguna Gitau, MP

The Hon. Justus M. Kizito, MP.

The Hon. Kiema Kilonzo, MP.

IN ATTENDANCE - KENYA NATIONAL ASSEMBLY

Mr. Rana Tiampati - Second Clerk Assistant
Abenayo Wasike - Third Clerk Assistant

MIN. NO. 25/2012: INTRODUCTION

The Chairman called the meeting to order at 11.17a.m after prayers were said. He
further called the Members present to consider the proposed agenda and adopt. The

agenda included:-

k) Prayers;

) Confirmations of minutes;

m) Matters arising;

n) Report from the Sub Committee;

0) Deliberations on the Land Bills — Land Registration and National Land
Commission Bill, 2012;

C) Date of the next sitting.

The proposed agenda was adopted by the Members present.

MIN.NO. 26/2012: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

Confirmation of the Minutes of the 100, 1015, 10279, 1039, 104", 105! 106", 107'h, 108!,
109", 1101, 111t and 112hsittings was postponed to a later date.
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MINUTES OF THE ONE HUNDRED & FOURTEENTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON LANDS AND NATURAL RESOURCES HELD ON WEDNESDAY, MARCH 7, 2012
IN COMMITTEE ROOM 5, FIFTH FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT

10.00 AMA.

PRESENT:
The Hon. Mutava Musyimi, MP — Chairperson
The Hon. Peris C. Simam, MP. - Vice chairperson

The Hon. Benedict Fondo Gunda, MP

The Hon. Dr. Erastus Mureithi, MBS, HSC, MP.

The Hon. Silas Ruteere Muriuki, MP.

The Hon. Omar Mbwana Zonga, MP

The Hon. Benjamin Jomo Washiali, MP

The Hon. Mohammed Affey, MP. ,‘
The Hon. Peter Njuguna Gitau, MP '

ABSENT WITH APOLOGY
The Hon. Justus M. Kizito, MP.
The Hon. Kiema Kilonzo, MP.

IN ATTENDANCE - COMMISSION ON THE IMPLEMENTATION OF THE CONSTITUTION
1. Dr. Elizabeth Muli;
2. Dr. Ali lbrahim;~
3. Ms. Doreen Muthaura;

LAW SOCIETY OF KENYA
1. Mr. Mbage Nganga;
2. Mr. Apollo Mboya;
3. Ms. Hannah Gitonga Mwangi;

KENYA LAW REFORM COMMISSION
1 Mr. Kathurima M'noti;

IN ATTENDANCE - KENYA NATIONAL ASSEMBLY

Mr. Rana Tiampati - Second Clerk Assistant
Abenayo Wasike - Third Clerk Assistant

MIN. NO. 29/2012: INTRODUCTION

The Chairman called the meeting to order at 11.17a.m after prayers were said. He
further called the Members present to consider the proposed agenda and adopt. The

agenda included:-

P) Prayers;

q) Confirmations of minutes;

r) Matters arising;

s) Deliberations on the Land Bills — Land Registration and National Land
Commission Bill, 2012;

d) Date of the next sitting.
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i. Consider views and memoranda from the public following the public hearings to
be held on March 19t —24, 2012;

ii.scrutinize the Bills more closely with the assistant of the experts from Commission
on the Implementation of the Constitution, Law Society of Kenya and Kenya Law
Reform Commission;

ii. consider the proposed amendments; and;
iv. Apprise other Committee Members on the proposed amendments.

Participants - The Members of Parliament, Commissioners and One Staff from
Commission on the Implementation of the Constitution, Chairperson and One staff from
Kenya Law Reform Commission, Members of Law Society of Kenya and Staff from the
National Assembly are the proposed Participants to the Workshop

’

3. SUBMISSION OF THE SUB COMMITTEE
* The Sub Committee submitted proposal from stakeholders for preparation of
amendments to the Committee and requested that the entire proposals will
be considered and a report in form of amendments be presented to the
Committee during the Mombasa workshop.

e Proposal made by stakeholders in form of Matrix were tabled before the
Committee — attached.

MIN. NO. 32/2012: ADJOURNMENT

There being no other business, the Chair adjourned the meeting at Ten minutes past
Two o'clock. The next meeting will be called on ngti

---------------------
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“THAT clause 2 of the Bill be amended
(a) in the definition of the word "irregularly” by deleting the definition and
“iregular” in relation to grant or disposition of land means in an undertaking
in a manner that does not conform to standards, procedures or criteria set out
under this Act or any other law™

(c) by deleting the definition of the word "unlawful".
Clause 5
THAT clause 5 of the Bill be amended-
) in sub-clause (2) by inserting the following new paragraph immediately

after paragraph (c);
(d) Manage and administer unregistered all trust land and unregistered
community land on behalf of the county government;
(e) Encouraging, development and Supporting Alternative Dispute
Resolutions, including developing guidelines on land dispute Alternative
Dispute Resolutions, and developing Alternative Dispute Resolutions
capacity within NLC county offices and/or through County Land Boards;
(d) by inserting the following new sub-clause immediately after sub-clause 2-
“(3) Notwithstanding the provisions of this section, the Commission shall
ensure that all unregistered land is registered within 10 years from the
commencement of this' Act.
(4) Parliament may, after taking into account the progress of registration,
extend the period set by the Commission under sub-section (2) (d).

Clause 14
THAT clause 14 of the Bill be amended-
(c) in sub-clause (5), by deleting paragraph (a) and (b); and inserting the

words “to the Registrar, the revocation of the title" after the words
“recommend” appearing on the third line of the sub-clause;

(d) in sub-clause (7) by inserting the words “and where such title is revoked,
the national government or the county government, where applicable, shall
compensate the bona fide purchaser”

Clause 16
THAT clause 16 of the Bill be amended by inserting the following new sub-clause
immediately after sub-clause (3)-

“(4) The Commission may pay persons co-opted to the committees such
allowances, and other expenses as it may determine from time to time.”

Clause 17

THAT clause 17 of the Bill be amended-
(d) in the marginal note by deleting the word " Consultation” and substituting
therefor the words " Establishment of County Land Management Boards”
(e) in sub-clause (1) by inserting the words "and subject to Article 10 and
Article 232 of the Constitution” after the words “and county governments”.
(f) by deleting sub-clause (2).

Clause 18
THAT clause 18 of the Bill be amended-



“(bb) recommendations made by the Commission to the county or national
governments or to any state agency or organ and the action taken on such
recommendations’’;

"(bc) any impediments to the work of the Commission; and".

Clause 34
THAT clause 34 of the Bill be amended by inserting the words “within six months"
immediately after the words "Commission shall”.

Clause 35

THAT clause 35 of the Bill be amended by inserting the words "or any other provision of
this Act where no specific penalty is provided," after the words “contravenes sub-
section (1)".

Clause 34

THAT clause 36 of the Bill be amended by inserting the words "“and such regulations
shall be tabled before Parliament for approval”.

FIRST SCHEDULE
THAT the First Schedule of the Bill be amended- _
(d) in paragraph 1 by inserting the words "and whenever a vacancy arises”
immediately after the words "commencement of this Act";
(e) in“sub-paragraph (a) of paragraph 1 by deleting the words “Public
Service Commission” and substituting therefor the words "Office of the
President”; and
(f) in sub-paragraph (e) of paragraph 1-
(iii) by deleting the words "two persons, of opposite gender, who are
citizens of Kenya " and substituting therefor the words “one person who is
a citizen of Kenya" ; and

(iv) by deleting the word "have" appearing immediately after the
words " organizations who" and substituting therefor the word "has”
H in sub-paragraph (f) of paragraph 1 by deleting the words "a nominee of

the Kenya National Human Rights Commission” and substituting therefor the
words "a nominee of the Association of Professional Societies in East Africa”,
(2) in sub-paragraph (g) by deleting the words “a nominee of the National

Gender and Equality Commission” and substituting therefor the words a
nominee of the Kenya Livestock Marketing Council”

FOURTH SCHEDULE

THAT the Fourth Schedule of the Bill be amended-
(d) in sub-paragraph (1) of paragraph 3 by deleting the word "appointed”
appearing immediately after the words “half of the"; and
(e) in sub-paragraph (2) of paragraph 3 by deleting the word “appointed”
appearing immediately after the words "less than three".

(f) in paragraph 4 by deleting the words "“with a supporting vote of at least
two thirds of members present” and inserting the words “by a majority of the
Members".

LAND REGISTRATION BILL, 2012
CLAUSE 2




(d) in sub-clauses (3) by deleting the word "new" appearing immediately
after the words " Registrar may issue” and substituting therefor the word
"duplicate”

CLAUSE 37
THAT, clause 37 be amended in sub-clause (4) by inserting the words “of the
Constitution” immediately after the expression “Subject to Article 67(2) (c)".

CLAUSE 38

THAT, clause 38 of the Bill be amended in sub-clause (1) by inserting the
words "or in such other form as the Registrar may in any particular case
approve" immediately after the words “prescribed form™.

/s

CLAUSE 40
THAT, clause 40 be amended in sub-clause (1) -

(&) by deleting the word “a" appearing immediately after the word “create"
and substituting therefor the word "an”; and

(d) by deleting the words “or that the land is freehold” appearing
immediately after the words "of the land" in the fifth line.

CLAUSE 43

THAT, clause 43 of the Bill be amended by deleting the words “new registers
have been opened in respect of each subdivision” and substituting therefor
the words “duly registered each new subdivision”

CLAUSE 45

THAT, clause 45 be amended in sub-clause (5) -
(c) by deleting the word " pin" appearing immediately after the
words "a copy of " in paragraph (b) and substituting therefor the words *
Personal Identification Number".
(d) by deleting the word " be" appearing immediately after the word "may"
in paragraph (e).

CLAUSE 55
THAT, clause 55 be amended-

(a) by inserting the following new sub-clause immediately after sub-
clause (3)-

"(3a) The land register maintained under clause 7 of this Act, shall
be deemed to be the land register for purposes of the Sectional
Properties Act.” -

(b) by deleting sub-clause (4) and substituting therefor the following
new sub-clause-
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"an” appearing immediately after the words " shall take effect” and
substituting therefor the word " a".

CLAUSE 95
THAT, clause 95 be amended
(a) in sub-clause (1)(a) by deleting the word “tenants in common"”

appearing immediately after the words * land as" and substituting therefor the
word " joint tenants”.
(b) in sub-clause (1)(b) by deleting the word “tenants in common"
appearing immediately after the words "“spouses as" and substituting therefor
the word " joint tenants”.
(c) In sub-clause (4) by deleting the word “voidable" and substituting
therefor the words "void".
CLAUSE 106
THAT, clause 106 be amended in the marginal note by deleting the word
“SavingRegisters" and substituting therefor the words “Saving Registers".

CLAUSE 107
THAT, Clause 107(2) (b) be amended by deleting the clause and substituting therefor
with the new sub clause:

(2) In compiling the land register, the Registrar shall register—

(a) The Commission in trust for the county and national government as
the proprietor of all public land in the area; and

(b) subject to the Land Adjudication Act and the Land Consolidation Act,
the Commission as the proprietor of all unregistered trust land and
unregistered community land in the area, subject in each case to any grant
or lease affecting the land.

CLAUSE 110
THAT, clause 110 be deleted and replaced by the following new clause-

Savingand 110. Until the Cabinet Secretary makes the regulations contemplated
transitional  under section 112 , any rules, orders, regulations, directions, notices
provisions forms, notifications or other administrative acts made , given, issued or

with undertaken before the commencement of this Act under any of the

respectto  Acts of Parliament repealed by this Act or any other law, shall continue

rules, in force and shall be construed with the alterations, adaptations,

orders e.t.c quadlifications and exceptions necessary to bring them into conformity
with this Act”

CLAUSE 112

THAT, clause 112 be amended by deleting the word "may" appearing immediately
after the words "Cabinet Secretary” and substituting therefor the word “shall" .

CLAUSE 113

THAT, clause 113 of the Bill be deleted.



< "CILAUSE 4

THAT, clause 4 be amended in sub-clause (2) -
(a) by deleting the word "and” appearing at the end of paragraph {j)
(b) By inserting the following new paragraphs immediately after paragraph
(i)-
“(ja)affording equal opportunities to members of all ethnic groups™; ‘
“(jb) non-discrimination and protection of the marginalized"; and
“(jc) democracy, inclusiveness and participation of the people

CLAUSE 5
THAT, clause 5 be amended in sub-clause (1) by deleting paragraph (c).

CLAUSE 7
THAT, clause 7 be amended in paragraph (h) by inserting the words 'exceeding 21 ‘
years" immediately after the words “leases”

CLAUSE 8
THAT, clause 8 be amended-

(c) by inserting the following new paragraph after paragraph (a)-

“(aa) shall evaluate all parcels of public land based on land capability
classification,tand resources mapping consideration, overall potential for use,
and resource evaluation data for land use planning”;

(d) in paragraph (b) by deleting the words “stakeholders” and substituting
therefor the words " the public and relevant institutions™;

NEW CLAUSE

THAT, the Bill be amended by inserting the following new clause immediately after

clause 8-

Conversion 8A. (1) Any land may be converted from one category to another in
of land. accordance with the provisions of this Act or any other written law. ?

(2) Without prejudice to the generality of subsection (1) —

(a) public land may be converted to private land by
alienation;

(b) subject to public needs or in the interest of defence,
public safety, public order, public morality, public
health, or land use planning, public land may be
converted to community land;

(c) private land may be converted to public land by—
(v) compulsory acquisition;

(vi) reversion of leasehold interest to
government after the expiry of a lease; and
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(d) different provisions for different parts of
Kenya;

(e) different provisions for different categories
of conversion or kinds of transactions; or

(f) exemptions or conditional exemptions
from the operation of any rule made under this
section.

(7) Any Rules made by the Commission under
subsection (5) shall, be tabled before Parliament, for
approval. 7

CLAUSE 9

THAT, clause ? be deleted.

CLAUSE 10
THAT, Clause 10 be amended in sub-clause (3) by deleting the expression “10(3)" and
substituting therefor the expression “10(2)".

CLAUSE 11

THAT, clause 11 be amended in sub-clause (3) by inserting the word “with" immediately
after the word "dealing”.

CLAUSE 12
THAT, clause 12 be amended -

(j) insub-clause (1)-
(i) by inserting the word "public” at the beginning of paragraph *(a)

(iv) by inserting the words " in order to ameliorate their disadvantaged
position” immediately after the word ‘“groups" appearing in
paragraph (b).

(k) in sub-clause (2) by deleting paragraph "(e)" and substituting therefor
the following new paragraph”

“(e) Natural, cultural, and historical features of exceptional national
value falling within public lands”

() in sub-clause (3) by inserting the words " subject to Article 65 of the
Constitution”  at the beginning of the sub-clause .

(m) in sub-clause (4) by deleting the expression “subsection (4)" and
substituting therefor the expression” subsection (3)".

(n) by deleting sub-clause (4);
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Commission in determining whether to extend the tenure
of the Lease or re-allocate the land to the Lessee.

(c) the stand premium and or the annual rent to be
paid by the Lessee in consideration of extension of the
Lease or re-allocation of the Land.

(d) other covenants and conditions to be observed by
the Lessee.

CLAUSE 13
THAT, clause 13 be amended -

(e) insub-clause (1) by inserting the words “public and” immediately before
the words " interested parties”

(f)  insub-clause (4) by deleting the word "be" appearing immediately after
the words “the Commission shall” v

(g) in sub-clause (5) by deleting the words “current land users and
community based organizations” and substituting therefor the words * persons
in actual occupation of the land".

CLAUSE 14

THAT, clause 14 be amended in sub-clause (1) by deleting the expression “Subject to
Article 66(2)" appearing at the beginning of the sub-clause and substituting therefore
the expression "Subject to Article é6(1)."

CLAUSE 15
THAT, clause 15 be amended-

(c) in paragraph (a) of sub-clause (1) by deleting the expression “section 15"
and substituting therefor the expression” section 14";

(d) by deleting sub-clause (4) (a) and(b).
CLAUSE 19
THAT, clause 19 be amended-

(f) in the marginal note by deleting the words “Licence for temporary
purposes specified in the lease"” and substituting therefore the words “Licence
for temporary purposes”

(g) in sub-clause (1) by deleting the words “ temporary purposes” and
substituting therefor the words ** a period not exceeding five years”;

(h) by deleting sub-clause (2);

(i) in sub-clause (4) by deleting the words " rent” and substituting therefor
the words "“fee";

CLAUSE 21

THAT, clause 21 be amended-

(c) in the marginal note by deleting the word “rent” and substituting therefor
the words "“fees”.
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THAT, clause 48 be amended in sub-clause (1) by deleting the word "“ifransfer and
substituting therefor the word “tfransferee”.

CLAUSE 49
THAT, clause 49 be amended by inserting the words "where applicable,’
after the words "pay the interest".

immediately

SUB TITLE - That, words "Part VI - CO-TENANCY AND PARTITION" appearing immediately
after clause 56 be deleted.

CLAUSE 57

THAT, clause 57 of the Bill be deleted.

CLAUSE 58
THAT, clause 58 of the Bill be deleted.

CLAUSE 59
THAT, clause 59 of the Bill be deleted.

CLAUSE 60
THAT, clause 60 of the Bill be deleted

CLAUSE 61
THAT, clause 61 of the Bill be deleted

CLAUSE 62
THAT, clause 62 of the Bill be deleted.

CLAUSE 63
THAT, clause 63 of the Bill be deleted.

CLAUSE 67
THAT, clause 47 be amended in sub-clause (1), paragraph (b) by inserting the word
“lease"” immediately after the word "periodic™

CLAUSE 68

THAT, clause 68 of the Bill be amended by deleting the words "by reason of the fact”
and substituting therefor the word “provided”

CLAUSE 70

[Tl

THAT, clause 70 be amended in sub-clause (1) by deleting the word "a" appearing
immediately after the words "a lease of”

CLAUSE 71

THAT, clause 71 be deleted.

CLAUSE 73

THAT, clause 73 be amended-
(e) insub-clause (1) by deleting the "comma" appearing immediately after
the word "Act";

16



Effect of
forfeiture
on
subleases

Notice
before
forfeiture.

Relief
against
forfeiture.

through or under him is in occupation of the land, by entering
upon and remaining in possession of the land; or

(b) Enforced by action in the court.

(3) The acceptance by the lessor of ant rent after the service of a
notice of forfeiture under section 83C does not operate as a
waiver of the lessor's right of forfeiture unless the lessor has by any
other positive act shown an intention to treat the lease as
subsisting.

83B The forfeiture of a lease determines every sublease and every other
interest appearing in the register relating to that lease, but -

(@) where the forfeiture is set aside by the court on the grounds
that it was procured by the lessor in fraud of the sublesee; or

(b) where the court grants relief against the forfeiture under
section 83D.,every such sublease and other interest shall be
"~ deemed not to have determined.

83C. Notwithstanding anything to the contrary contained in the lease,
no lessor shall be entitled to exercise the right of forfeiture for the breach
of any agreement or condition in the lease, whether expressed or
implied, until the lessor has served on the lessee a notice of not less than

30 days:- -
(a) specifying the particular breach complained of; and

(b) if the breach is capable of remedy, requiring the lessee to
remedy the breach within such reasonable period as is specified
in the notice; and

(c) in any case other than non-payment of rent, requiring the
lessee to make compensation in money for the breach,

and the lessee has failed to remedy the breach within thirty days
thereafter, if it is capable of remedy, and to make reasonable
compensation in money.

83D. (1) A lessee upon whom a notice has been served under section
83C, or against whom the lessor is proceeding, by action or re-entry, to
enforce his right of forfeiture, may apply to the court for relief; and the




(h) in the marginal note by deleting the words “power to create charge”
and substituting therefor the words * Informal charges™;

(i) in sub-clause (3) by deleting the word " signed” and substituting therefor
the words " executed"”;

(j) in sub-clause (5) by inserting the word "formal” immediately after the
word "A" appearing at the beginning of the sub-clause.

(k) by deleting sub-clause (6) and substituting therefor the following new
sub-clause-

(6) Aninformal charge may be created where -

(c) a chargee accepts a written and witnessed undertaking from a
chargor, the clear intention of which is to charge the chargor’s land
or interest in land, with the repayment of money or money's worth,
obtained from the chargee;
(d) the chargor deposits any of the following -

i.) a certificate of title to the land;

ii.) a document of lease of land;

iii.) any other document which it is agreed evidences

ownership of land or aright to interest in land.

"[2) A chargee holding an informal charge may only take possession of

or sell the land which is the subject of an informal charge, on
obtaining an order of the court to that effect.

() in  sub-clause (8) by deleting the words " possessor” and substituting
therefor the words " posses or”;

CLAUSE 106

THAT, clause 106 be amended in sub-clause (6) by deleting the word “small"
appearing immediately after the words “receiver under a";

CLAUSE 117

THAT, clause 117 of the Bill be amended by deleting paragraph (d) and substituting

therefor the following new paragraph-
(e) the period for remedying the breach specified in the notice served under
section 104 was reasonable or had expired, and the court may grant relief
without determining all or any of those matters.

CLAUSE 119

(a) THAT, clause 119 be deleted and replaced by with the following new clause-
Power of 119. The Court may reopen a charge of whatever amount secured
the Court on a matrimonial home, in the interests of doing justice between the
to reopen parties.

certain




Commission.
(2) There shall be paid into the Fund -

(h) any monies appropriated by Parliament for the purposes
of the Fund;

(i) any funds provided by bilateral or multilateral donors, for
the purpose of the Fund;

() gifts, grants ,donations or endowments as may be given
to the Commission for the purpose of the Fund;

(k) monies that may be borrowed by the Commission for the
purposes of the Fund; 2z

() the rates, charges, dues, or fees levied by the
Commission under this Act;

(m)  allmonies derived from the payment made by
beneficiaries of settlement schemes ; and

(n) such sums as may be payable to the Commission
pursuant to this Act or any other written law.

(3) The Fund shall be applied to the following purposes-
(g) provision of access to land -
(i) to squatters;
(i)to displaced persons;
(iii) for development projects;
(iv) for conservation; or

(v) such other causes that may lead to movement and
displacement of persons;

(h) purchase of private land for settlement programmes;
li) establishment and management of refugee camps:

() provision of shelter and a livelihood to persons in need
of settlement programmes;

(k) research, documentation and dissemination  of
information on settlement programmes; and

() any other purpose that would enhance the
development and promotion of settlement programmes




