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FORE\i\rORD

On 16th F'ebruary, zo14, tire National Assembll, through a resolutjon of the House estabiished a
wolkin-s Group (\4tG) to carry out a Socio-Economic eudit of the Constitution of Kenya zoro
under the auspices of the Auditor General.Iflre team was subsequently gazi:tted on r5th"August,
zor4 and commeuced its rt ork soon thereafter.

The Terms of Reference for the Working Group (WG) u,ere to:

(i) Assess the impact 
9_f 

the implementation of the Constitution to the nation's economy and
in particular its public finances;

(ii) M1\e a rapid assessment of the impact of the implementation-of the.ConstituLion on
public institutions;

(iiD Evaluate the social impact resulting from the implementation of the Constitution;

(iv) Make recommendations to the National Assembly on potential measures that eould
enhance prudent management of the countrlr's public resources;

(v) Inve-stigate, determine and advise on any matter reiated to, relevant, consequential or
incidentai to the foregoing; and

(vi) Consult as necessary with the Nationa-l Assembly through the Budget and Appropriations
Committee.

The audit has been carried out by reference to guidance contained in International Standards on
Auditing Those standards require, among other provisions, tlat the auditor shall obtain a full
understanding of the requirements of the audit and agree on terms of engagement with the
client at the outset. This work was properly planned, relourced and manage"d io 

"o.r." quality
output.

The report is based on review of existing documentation, consultations with different
stakeholders, as well as a national survey car.Gd out in all the 47 counties. fhe fenya National
Bureau oJ St_atistics provided support in terms of sampling and weighting of the data. Among
the stakeholders consulted were experts involved in review of thu conltitutiln, senior officials inthe Judiciary, National Assembly, National Executive, independent initituiions, countSz
governments, leaders of political parties, and professional societies.

The findings show that the implementation of the Constitution is on course and that d.evolution
is the centrepiece of tle Constitution. The audit finds that devolution is deliverin! results in all
counties and that, if implemented well, it has potential to address challeiges of local
development in all parts of the country.

'Ihe audit reveals that there has been an increase in public spending and wage biii, but this is not
attributable to the Constitution or implementation of devolution. fh" publii 

"on.".nr 
about the

expensive nature of the Constitution are much the result of increasing wastage of public
resources at both levels of government. The growth of public wage bill is iertaidf a matter of
concern' It raises the need for the government at both ievels to undertake austerity measures,
induding assisting redundant staff at the county and national level to exit th;-;uillic service.
This will ease the cost burden.

The values enshrined in the Constitution are rarell, adhered to. Lack of prud.ence in use of public
resources, lack of integrity among State officers and other pubiic s&vants, ,na .e"*itme.rt



practices that fail to reflect the regional and ethnic diversity of the country are clearly preventing

the fuI] realisation of the benefits of the Constitution-

Strict enforcement of the law and adherence to the letter and spirit of the Constitution rvill

certainly address these challenges. In fact, effective implementation of the letter and spirit of the

Constitution witl build a collective sense of 'one nation-one people'; it wiII strengthen national

cohesion.

Much has gone into this exercise, and I pay gratitude to the Budget and Appropriations
Committee Ior their support towards the preparation of this report. I also thank members of the

Working Group and the becretariat for their commitrnent and hard work during the exercise.

Edward Ouko, C.B.S.

Chairman, Working Group on Socio-EconomicAudit of the Constitution of
Kenya 2o1o
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EXECUTI\TE SLIIVIMARY

Background and Intoduction

On z6th February, zor4, the National Assernbly through a resolution of the House
established a Working Group (WG) to carry out a Socio-Economic Audit of the Constitution
of Kenya zoro under the auspices of the Aud.itor General.

z. The Tenns of Reference for the Working Group (WG) included to

(a) Assess the impact of the implementation of the Constitution to the nation's economy
and in particular its public finances;

(b) Make a rapid assessment of the impact of the implementation of the Constitution on
public institutions;

(c) Evaluate the social impact resulting from the implementation of the Constitution;

(d) Make recommendations to the Nationa-i Assembly on potential measures that could
enhance prudent management of the country's public resources;

(e) Investigate, determine and advise on any matter related to, relevant, consequential
or incidental to the foregoing; and

(0 Consult as necessary the National Assembly through the Budget and Appropriations
Committee.

3. The audit has been carried out by reference to guidance contained in International
Standards on Auditing. Those standards require, among other provisions, that the auditor
shall:

(i) Obtain a fuIl understanding of the requirements of the audit and agree on the terms
of engagement with the client;

(ii) Apply procedures such as planning, resourcing, organizing and managing ttre work to
ensure the highest quality of audit report.

(iii) Identifu and mitigate risks that would prevent the auditor from achieving the
objectives of the audit, i.e., responding to the Terms of Reference; and

(iv) Obtain and document sufficient and reliable evidence to support audit conclusions.

4. The WG reviewed existing documentation and held meetings and consultations with various
stakeholders. The WG also received and reviewed memoranda from some stakeholders. A
national survey was carried out through face to face interviews in all lhe 47 counties. The
Kenya Nationa-l Bureau of Statistics provided support in terms of sampling and weighting of
the data.
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Summary of Findings

5. Kenya adopted a new Constitution in August zoro with a view to building a new society and

breaking away from the past. The values, principles, and objectives of governance in the
Constitution codify the wishes of Kenyans in the current system of government. The

Constitution provides an opportunity to address tle challenge of inequities in development,
poor governance, and service delivery.

6. The various provisions, combined, address the challenge of inequities in development, poor
governance, and service delivery. The Constitution provides opportunities for better
development and realization of the aspirations of the people.

The findings show good progress in implementation of the Constitution. Institutions
envisaged under the Constitution are much in place today. County governments are well
established. Through devolution, citizens are getting better services than before; many see

devolution as ttre best development to have ever happened in Kenya since independence in
1963.

The Constitution is generally delivering as per expectation. There is improvement in the
delivery of services especially at the county level. Heaith, agriculture, infrastructure, and
Early Childhood Education are generally shown to have improved. The survey findings
reveal a high level of satisfaction with devolution.

In the last three fiscal years, hansfers to ttre County Governments have grown significantly
in absolute terms. The transfers have increased from Ksh 195.7 billion inzorglt4 to Ksh.
z7z billion in zo15/16. This represents a 40 per cent growth. Furthermore, a number of pre-
devolution laws have been amended to accord with the Constitution. The National Treasury
has also been supporting tle counties to implement tle PFA Act, under the National
Capacity Building Framework CNCBF).

ro. The provisions on public finance management require the governments at both the national
and the county level to use resources in a responsible and accountable manner to achieve ttre
objectives of the Constitution.

rr. The audit reveals an increase in public expenditure and the wage bill, but this cannot be

blamed on the implementation of the Constitution, and devolution in particular. The
increase is the result of national development programmes by the national government.
There is also wastage of public resources as evidenced by unprecedented increase in
unsupported expenditure within the first one year of devolution. Furthermore, the county
governments are carrying an unnecessary wage bill comprising inherited staff from the
former local governments and central government, some of who are redundant.

rz. The curreut number of counties and their boundaries as individual units works well with
regional history and geography. Many (though not all) of the counties and the territorial area

th-y occupy are home to not more than one ethnic group. Therefore, they are favourable for
ethnic and social inclusion. The individud units also comprise population that is not too
large and not too small to promote local democracy and delivery of quaiity basic services.

r.3. Preliminary analysis of the county budgets indicates ttrat there is some cause for concern'
The governance and adminishative overhead of the couuties is high, but this not because of
the size of the counties. There is no evidence that the size of counties contributes to high
governance and administrative overheads. The current number of counties is viable on basis

of geography, demography, ethnic and social inclusion, and capacity to deliver quali(y
services.
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14. 'Ihere is increased predictability in how public resources for development are distributed
across the counties. Distribution of resources is no longer a subject of political leanings,
discretion by an1, officer or institution. Every county is guaranteed a share of nationai
revenue on an agreed criteria without political considerations. This is helping in building a
sense of 'one nation one people'.

15. Many of the laws required to facilitate effective implementation of the Constitution have also
been enacted. However, some of tlem are too weak to further the letter and spirit of the
Constitution. Other critical laws such as the law to effect the gender principle are yet to be
passed. Laws are aiso passed without a policy on which they shouid be anchored.

t6. Both tle Nationai Assembly and the Senate have passed laws that tend to undermine the
Constitution. The National Assembly has on several occasions passed laws that go against
the text and spirit of tle Constitution. The Constituency Development Fund (CDF) Act zo13,
and some secfions of the Security Bill, among'otlielE;haieteEii pubIiely aitEil[s Jcimebf the
iarrys that failed to meet the constitutional threshold. Both laws (CDF and the security laws
amend,ment) were eventually declared unconstitutional by the courts.

t7. There is an increase in allocation of public funds to development. Both the national and the
county governments are gradually aligning the budget with the Public Finance Ivlanagement
(PFfuI) Act. However, analysis of individual sectors shows that not all sectors meet this
requirement. Recurrent expenditure takes the largest share of budget at the county. Ali the
same, thete is increased spending in development compared to pre-devolution period.

r8. The Senate and the county governments lac[ clear structures for consu]tation and
collaboration. Furthermore, there areno institutional arrangements to facilitate consultation
between the county assemblies and the Senate, as well as between the Senate and the county
governments.

t9. The constitutional design of a directly elected Senate has inadvertently undermined the
objective of enabling the Senate to scrutinize ttre national government's approach to and
relationship with the county governments. Furthermore, there is no mechanism by which
the county governments and their interests are adequately represented at the national level.
Absence of such mechanisms has often led to conflicts beMeen Senators and Governors,
with each luyr.rg claim to representation of county issues.

zo. There are also chalienges in the interactions between the legislatures (National Parliament
and the County Assemblies) and the Executive. The constitution anchors the presidential
system of government but the practice is yet to align to the workings of the presidential
system. As a result of this, there is the challenge of maintaining a balance between the
oversight role of the legislature and the implementation role of the executive.

zr. Brrdget making in an election year is also problematic. The Constitution provides for
elections to be held in August of the election year, yet the budget should be finalised and
presented during the montl of June. This is the period of intense political campaigns. There
is a risk of MPs and MCAs lacking sufficient time to review and pass the budgets. There is a
risk t}.at there will be delays in passing budgets during an election year.

zz. There is absence of sufficient and meaningful public participation in making key decisions at
both the national and county government level. Both levels of government are not providing
sufficient and meaningful opportunities for people to effectively participate in- decisioi
making. This is happening in spite of various agencies providing civic education. . The low
numbers of people who attest to being involved in making decisions of the National
Government and county governments raises a need to re-thinl< how participation is
mobilized and the mechanisms of doing so.
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Reconunendarions

(a) The policy on devolution and a lega-l framework on collaboration and cooperation
between the Senate and the county governments should be developed as a matter of
urgency.

O) The number of counties should not be an immediate concern; Parliament, in
consultation with the Council of Governors, should develop a legal framework to
guide formation and operation of regional economic blocs.

(c) County governments should be allocated more resources for development, but this
should be guided by criteria based on cost analysis of exclusive, concurrent and
residual functions played by both levels of government.

Public Expend.iture

33. Data to enable a:ralysis of public expenditure are varied, even though the government is the
source of tle data. Nonetheless, tlere is evidence of an increasing public expenditure and
wage bill. Much of tlis is attributable to iucreasing cost of national government development
programmes. There is an.upward movement of national government budget by almost two
percentage points in zo15/16. This is the cause of the fiscal bulge.

34. Given the delivery-forecast nature of tle Constitution, the recurrent e;penditure of ttre
counties, particularly the wage biII analysis, should consider distinguishing wages that relate
directly to core service delivery (such as provision of health, education, agriculture, and
water) being redefined, controlled, and accouuted for speci-fically as service delivery
expenditure in tle future for socio-economic impact monitorilg. Furthermore, the
traditional definition of development and recurrent expendihrre continues to inform
accounting for expenditure, yet delivery of services under devolution is altering this
approach.

35. There is also an unprecedented increase in 'unaccounted expenditure'. This has increased
from z%o (Ksh gZ billion) of actual expenditure in zorz/tg lo 5% (Ksh6Z billion) of
expenditure in zot3/r4. This is a sign that public funds are not used in the right manner.
This is what is fuelling public demands for prudence in use of public funds, and the general
observation that the cost of running ttre government is high.

Reconunendations

(a) The government, through ttre guidance of ttre Saiaries and Remuneration
Commission (SRC), should develop a clear poliry to maDage ttre public sector wage
bill. This will ensure that public sector emoluments are managed and applied in a

sustainable manner. The SRC shouid hold consultations with the Public Service
Commission (PSC) and ttre County Public Service Boards on staffing levels,
remuneration, and adoption of standards for public service at botl the county and
the national level.

O) The Salaries and Remuneration Commission (SRC) should take measures to reduce
and tightly cap allowances paid to State officers and other public officers. The
reduction and cap should apply to MPs, MCAs, State officers and ot}er public
officers.

The SRC should develop guidelines for Parliament to follow to ensure ttrat uo more
tlan 6o per cent of the current gloss pay for MPs, MCAS, and otler State officers
shall be paid as basic salary; and no more tlan 40 per cent of present gross pay for
MPs, MCAs and other State officers shall constitute allowances.

(c)
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(d) Restructuring public service should begin in earnest. Redundant staff at the county
level should be assisted out of pubiic service.

(e) Overlaps in the hiring of senior public sector officiais Qeading to duplicating roles)
should be addressed through a comprehensi\/e government policy. The policy should
aim to establish a lean and efficient senior cadre in public service.

(0 The national government and county governments should undertake a 'value for
money anaiysis'before engaging in projects that will require public expenditure. This
should be done to ensure prudent public spending, effective resource allocation and

use.

G) The recurrent expenditure of the counties, particularly the wage bill analysis, should
consider distinguishing wages that relate directly to core service delivery being
redefined, controlled, and accouuted for specifically as service d.elivery-.expend.itu.ue..

Budget Making

g6.An election year provides a short window for preparing and presenting the budget to
Parliament for approval. There is a risk that by June of an election year, MPs and MCAs may
not get time for review of the budget. Delay in approving budget is a feature in some of the
county assemblies. Such a delay can also affect the national Parliament. Further, the
constitution requires that the Executive at both the County and the National Governrnent
levei implement a ba-lanced budget. However, there are instances where MPs and MCAs
make amendments to the budget proposals without attention to balanced budget. This
constrains the extent to which the Executive and the National Assembly in parlicular can
implement the budget.

Reconunertdctions

37.An ar:rendment should be made to the PFM Act to provide for approval of budgets before
dissolution of Parliament and ttre County Assernblies. The amendment should provide for
the National Treasury to issue shortened timelines for the budget cycle during an election
year. The budget making calendar in an election year should be brought forward preferably
by thcee months i.e. by end of March every election year.

38. With regard to unbalanced budgets from the Parliament, it is recommended that the PFM
Act lle amended to provide for tle National Treasury to prepare a memo and return to
Parliament any unbaianced budget. The memo should explain the gaps and challenges.

39. The National Treasury should consult with the National Assembly to introduce a legislation
to prevent disruption of seryices owing to delay in approval of the budget at the national and
county level. The law should provide for the nationa-l and county treasuries to present a list
of essential expenditures (to be approved by the legislatures at the budget debate stage) that
neerl to continue in case of a delay in the approval of a budget by the legislatures. The list
shorrid also include mandatory items that have been paid over the years. The previous
approved budget estimates only for these essential expenditure lines should be used in this
regard.

40. The: PFM Act and guidelines should be reviewed to allow County Governments negotiate for
financial facility arrangements with pubiic banks. This should be done to enabie them to
address liquidity problems such as lack of funds to pay salaries, which may arise out of
delays in approval of salaries or general delays in disbursement of funds.

4r, The Senate and the National Assembly should harmonise and regularise the calendar of
appearances by Cabinet Secretaries/ministries before the respective sectoral committees;
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and the parliament itself. They should develop a ca.lendar of appearances so that the
summonses are predictable and well timed. The county assemblies should similarly develop
a calendar of engagement with the various sectors at ttre county level-

42. Further, it is important to streamline engagement beMeen tle ministries and the
Parliament. The ministries should designate a parliamentary liaison person/desk to
maintain contacts with the Parliament arrd parliamentary committees on a daily basis.

Public Participation

43.Very few county governments are providing opporhrnities for people to inform the decisions
of the county governments (the County Executive and tle County Assembly) despite civic
education. This problem is also evident at the national level. The low numbers of people who
attest to being involved in making decisions of their county governments raises a need to re-
think how participation is mobilized and the mechanisms of doing so. This re-thinking
should also aim at helping improve public participation at the national level.

Cooperation a nd Consultation

44. Conflicts and absence of dialogue between the two levels of government have not enabled
entrenchment of ttre principles of cooperative government envisaged in the Constitution-The
devolution structure, in particular, and the functionalassignment design in the Fourth
Schedule requires coucerted efforts of cooperation and consultation in order to deliver on
development objectives and service delivery.

45.The National Government has international commibrents and reporting obligations for
functions that have been assigned to county governmeuts, and any sanctions for non-
adherence would be to national rather than county governments. On the ot}er hand, county
governments bear ttre greatest responsibility for delivery of socio-economic rights provided
for under Article 43 of the Constitution. The intersection of tlese rights with countlr
government functions hansforms them into bind.ing obligations of the county governments.

Representation and Electoral Systern

46. The audit finds that Kenyans are over-represented. Kenya has more representatives (number
of MPs, Senators and MCAs) compared wittr countries with similar population and size of
economy. The number of MPs and Senators alone is above the global average.

47.Kenya:o representatives are also some of the most highly paid MPs and MCAs iu the world.
They are paid even more than representatives in some of the advanced economies.

48. The number of MPs and MCAs is attributable to tle electoral system of "First-Past-the-Post'.
The numbers will continue to grow over time if Kenya continues to use t}is electoral system.
Moreover, Parliament is yet to adhere to the gender principle.

49. Parliament and a number of appointive bodies have failed to adhere to the gender principle
as per ttre Constitution. WitI regard to Parliament, the electoral system, alongside many
otler factors, is partly responsible for ttre failure to implement the principle ttrat not more
tlan two-thirds of the members of elective or appointive bodies shall be of tle same gender.

So. The Senate and the county governments lack clear sfuctures for consultation and
collaboration. Further, the design of the Corrstitution with regard to tle Senate does not
enable the Senate to scrutinize the national government's approach to and relationship with
the county governments. There is no institutional lialc between the Senate and the counties,
and no mechanism by which the county governments can present their interests at the
national level.
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Recornrnenrlaltons

(a) Kenya should reduce the number of It4Ps and MCAs without compromising national
vrilues on diversity, protection of vu-lnerable groups, and the marginalised, and the
s,luality principle regarding gender.

G) X.enya should adopt Mixed Member Proportional Representation (MMPR) electoral
system to ensure better representation of all Kenyans; and provide for meeting the
implementation of the gender principle as per the Constitution'

(c) l[-he ]aw should also be reviewed to provide for a strong IEBC secretariat and a small
number of electoral commissioners responsible for providing policy directions only.

(d) 'Ihe Constitution should be amended to establish institutional arrangements to
- 

Efi'liffiE-i6'fi'3fiTtati6ri"BEl5fiEtrfr-
the Senate and the county governments.

Judiciary

5r. The Constitution has enhanced the political and filancial independence of the Judiciary.
This has facilitated unprecedented transformation of the Judiciary. However, financial
independence continues to face challenges, particularly because tle 'Judiciary Fund' has not
been operationalised. Corruption in the Judiciary is also on the increase, and this is affecting
the credibility of the institution and limiting people's access to justice.

Reeorrr:rnertdations

(a) The JSC should develop a transparent criteria for undertaking lifestyle audit of
Judicial officers and staff, and undertake the audit preferably after every tlree years.

O) The membership of the National Council for Administrative Justice (NCA,I) should
be expanded to include representatives of Parlia"'ent.

(c) It is recommended that the law be enacted by Parliament after consultations with
the Judiciary to resource the Judiciary at an agreed per cent of tle national revenue
per annum in order to ensure that the Jud.iciary funding is predictable and adequate
to carry out Judiciary functions.

(d) The Judiciary Fund provided for in the Constitution should also be operationalized.

Independent Cornmissions and Offi ces

52. Independent institutions and offices play an important role under tle current Constitution.
Sorrre of the institutions and offices have taken over functions initially performed by central
govr:rnment instifutions. There are instances where the functions tend to overlap or to cause
confusion.

53. Independent institutions usually operate to restrain others from abuse of office. If they are
not effectively resourced under the national budget, then they may uot perform their roles in
an effective manner.

Recornrnetl.dafions

(.a) A comprehensive policy should be developed to guide vital areas of operations of
these institutions, such as funding, independence, and clarity of functions.
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O) The membership of these institutions should be reduced to a minimum of three and
a maximum of five.

(c) The budget for independent commissions and offices needs to be re-categorized as a
budget sector and a tansparent criteria for the sector allocation determined by
Parliament.

Inclusion and National Cohesion

54. The audit reveals that ttre country has not adhered to the principles of diversity. Absence of
inclusive politics is common at both the national and county- level of governments.

55. AppoinEnent to public positions in both county and national governments tends to create
perceptions of exclusion amotrg those whose leaders are not at t}e centre of power.

Recornrnendq'fions

(a) The Public Service Commission should provide a poliry guideline on how
recruitments by the national executive aud county governments should reflect
regional and ethnic diversity.

(b) The Public Service Commission should initiate enactment of a law to sanctiou State
officers who do not adhere to tle policies to prromote inclusivity and diversity on
etlnic basis.

(c) Tte Iaw on leadership and integrity should be reviewed to comply with the letter and
spirit of the Constitution. EACC should implement an effective mechanism to
operationalize tle letter and spirit of Chapter 6 of the Constitution.

Provincial Ad.ministration

56. The restmcturing of the former Provincial Administration is incomplete. Despite
sentiments that the administation is already restn:ctured, the fact that the Ministry of
Interior felt the need to develop a policy to guide the process is evidence that there are
pending issues regarding ttre restructuring.

Recornrnendation

57. The IGRTC (the successor to the TA) should convene a multi-agency committee to lead a
consultative and participatory process to finalise the policy on restructuring of the
provincial administation in line with constitutional requirements. The consultative
process should include county governments as partners in the process.

National Seeurity

S8. While tle current constitutional dispensation introduced a number of changes to tle
security sector, the audit has revealed a number of challenges. There is lack of effective
coordination of security services and conflicts between agencies, despite frameworks to
address ambiguities having been put in place. The sector also lacks a comprehensive policy
to guide the overall sector operations.
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Reeornrnen dlations

(a) Stsps should be taken to operationalize ttre National Security Advisory Council

NSAC) so as to ensure adequate technical and strategic support to the national
security agencies.

(b) There is a need for an overarching security policy for the county to guide the sector's

oJrerations.

(c) The government should provide resources to the security sector for purposes of
er;tabiishing innovative approaches of tacHilg modern and emerging security threats
such as terrorism and cyber crimes'
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PART i
CHAPTE,R ONE

Iivl-ROD,UCTION

Backgrould

1-1 Kenya adopted a new Constitution in August zoro. This Constitution fundamentaliy
altereC the structure of government and actual governance by introducing two }evels of
government - national and county ievel. The new Constitution also codifiedthe nationa-l
valuer; and principles of governalce to guide the conduct of public affairs. At the heart of
the constitutional reform was the desire to restore
the people of Kenya as the basis of all State and pu

to
blic power

refonns is reflected in the Nationai Values and Principles of Governance embedded in th'e

Constitution. These include: the rule of law, democracy and participation of the people,
human dignity, equity, social justice, sharing and devolution of power, good governance,
integrity, transparency, and sustainable d.evelopment.2The Constitution further provides
that these va-lues and principles must guide both the practice and interpretation of the
Consrtitution, as they are binding on everyone.

r-z The aspirations of the people of Kenya and the National Values and Principles of
Govr:rnance have led to wide-ranging changes on State structures and the system of
gov()rnance. The Constitution has provided for unprecedented checks and balances in the
exercise of Executive powers. It has moved the country away from governance centred on
an rtverbearing and highly centralised presidency towards democratic governance. To
enha-nce public accountability, the Constitution has provided for relativd clearer
sepiration of powers among all arms of government (Executive, Judiciary, and
Legislature) and also between the two new levels of government. It also guarantees
funiiamental rights and freedoms by introducing a comprehensive Bill of Rights, which
incorporates civil, political, economic, social and cultural rights.

1-3 The Constitution provides for national and county levels of government, which are distinct
but inter-dependent. The county governments are established on the principle of
derzolution of power. They are required to conduct their mutual relations on the basis of
cooperation and consultation. The Constitution also provides for a public financial system
wi*r the object of promoting a-n equitable society, including making special provisions for
thr: development of marginalised groups and areas.

t-4 Inrplementation began immediateiy after the promulgation of the Constitution in zoro.
Pa.rliament passed laws to facilitate implementation. Most of the laws and institutions
ervisaged in the Constitution have been established at the national and county ievels of
government. There is, however, concern that a significant number of these iaws would not
pass the constitutionaiity test.

1-5 The national government has restructured ald re-organised some of the public
irrstitutions in order to align them with the Constitution. The county governments were
e;tablished immediately after the March zor3 general election. The county governments
have been receiving the funds guaranteed under the Constitution to perform the required
t;lsks. On the whole, during the transition, administrative and institutional arrangements
h ave been put in place and resources committed to support the new system and structure
c,f Sovernment.

,These iue provided for in Article :.o of the Constitution of Kenya zoro.



r-6 The country has spent significant time, effort and resources to trensition from the
repealed Constitution to the Constitution of Kenya 2o1o. Ho\4/ever, implementing a new
Constitution is a process that takes time to show real impact. Therefore, some of tle
constitutionai ideals, systems and structures, and benefits envisaged will take time to
manifest. The drafters of the Constitution foresaw this at the outset. They underlined the
need to stagger the application of some of the key provisions over varying periods of time
in order to a]Iow for a smooth hansition from the old to the new order.

7-7 The new Constitution provides timelines for putting in place the enabling pieces of
legislation.s The phased out timelines for making of various laws aimed at ensuring that
the will of the Kenyan people, as expressed in the Constitution, is implemented with
certainty and in a coherent manner. The Constitution and enabiing legislation also provide
for the establishment of institutions and bod.ies such as the parliamentary Constitutiona]
Implementation Oversight Committee (CIOC), Commission on the Implementation of the
Constitution (CIC), Commission on Revenue Allocation (CRA), and the Transition
Authority (TA), among others, to facilitate the transition.+

r-B Implementation continues to raise questions on costs accompanying the new institutions
. and priblic expenditure in general. There have been conceEr.s about tle impact of the

- Constitution on the economy and soci'ety in general.

r-g The National Assembly, through the Budget and Appropriations Committee (BAC), made
the decision to commission a socio-economic audit of the Constitution in order to assess
the benefits from the implementation of the Constitution.

r-ro When the Working Group issued the interim audit report, some wondered whether it was
not too early in the day to assess the impact. But it is prudent to undertake a preliminary
assessment of the impact of a new Constitution so as to arrest challenges that would
threaten full realization of its benefits. A review at the early stages of implementation is
importaat in ord.er to identifr the challenges in implementation and opportunities to seize
to realize the full benefits of the Constitution.

Terrns of Reference forAudit

1-11 The National Assembly, through a resolution of the House made on z6th February, zor4,
established a Working Group (WG) to carry out a Socio-Economic Audit of the
Constitution of Kenya zoro under the auspices of the Auditor General (Full Terms of
Reference for the audit are attached as Annex z of this report).

r-rz The Terms of Reference for the audit required the Working Group to:

Assess the impact of the implementation of the Constitution to the nation's economy
and in particular its public finances;

Make a rapid assessment of the impact of the implementation of the Constitution on
public institutions;

Evaluate the social impact resulting from tle implementation of the Constitution;

sFifttr Schedule to the Constitution contains the phased timelines for these laws.
rThe CIC wound up in December zo:.5 in line with the law. The TA wound up in March zo16 after the National
Government declned to extend it tenure because the Inter-Government Techraical Relations Committee was already
established to carry out, among ottrer thngs, the firnctions TA was carrying out.
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Malt:e recommendations to ihe National Assembly on potential measures that could
enh,ence prudent management of the country's public resources;

Investigate, determine and advise on'any matter related to, relevant, consequential or
incidenta-l to the foregoing; and

Consult as necessary with the National Assembiy through the Budget and
Appropriations Committee.

Methodology and Appro ach

AuditframeuLork

1-13 The ;rudit was carried out by reference to guidance contained in the Internationa-l

o

i

a

StaniLards nn Arrrlifino s T'hncc ctanrlrrrlc ronr:i.o om^n6 her nrnrricinnq thet the arriitnr
shall

a Ol:tain a full understanding of the requirements of the audit and agree on the terms of
errgagement with the client;

Apply procedures to ensure the highest quality of audit report. Those procedures
ir.clude, but are not limited to planning, resourcing, organizing and managing the
work;

Irlentify risks to the assignment and perform audit work to respond to those risks. Risla
r,:fer to factors that prevent the auditor from achieving the objectives of the audit, i.e.
responding to the Terms of Reference; and

. Obtain and document sufficient and reliable evidence to support audit conclusions.

Afirrnation of Terms of Reference and key audit questions

1-14 To obtain a better understanding of the objectives of the audit, tle WG held consultative
meetings with the Budget and Appropriations Committee (BAC), the committee of the
Na[ional Assembly mandated to facilitate the audit. As a result of those consultations, the
WG and BAC agreed upon an interpretation of the Terms of Reference. The following key
qu,3stions guided the interpretation and the audit in general:

What were the wishes and aspirations of Kenyans that informed the calls for a new
Constitution?

Did the Constitution respond to those wishes and aspirations?

What are the social., politicai and economic impacts of implementing the Constitution?
Are these consistent with the objectives that the Constitution set out to achieve?

Specifically, what has been the impact of implementing the Constitution on the national
economy (public finances) and public institutions?

1-15 Framing the audit questions in this way helped to build consensus around tle parameters
that were used to assess the impact of tle Constitution as required in the Terms of
Fi.eference. The impact of the Constitution is assessed by reference to what informed
trlenyans' quest for i new constitutional order.

s International Standards on Auditing (zorz edition).
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D etailed audit appr o ach

r-16 A secretariat was set up at the Auditor General's office to support the operations of the
WG. Early in the audit, a review was conducted to assess available expertise and
determine how gaps, if any, were to be filled. As a result, the WG adopted two approaches
to ensure that sufficient relevant expertise was deployed on the aud.it. First, senior experts
in various fields were hired on short term conhacts to supplement the day to day capacity
of WG members. Second, a panel of senior experts was set up to perform a peer review of
the report before it was finalizsd. The iist of experts and peer reviewers is attached as

Annex 3 of this report.

r-r7 Audit work comprised two main tasks: review of existing documentation, and meetings
and consultations with various stakeholders. Matters arising were recorded, collated and
documented in the audit report.

r-r8 The WG held many consultations with different stakeholders. These included Senators,
several committees of Parliament, and County Assembly Forums. The list of stalteholders
consulted is attachedas Annex 4 of this repor!-

1-19 Data from secondary sources complemented information gathered through consultations.
The WG conducted extensive review of various documents relevant to the audit. These
included the Constitution of Kenya 2o1o, reports on constitutional review processes,
drafts of constitutions prepared during the last two decades, and reports prepared by
various pubiic institutions invoived in implementing the Constitution. The list of
documents reviewed is attached as Annex 5 of this report.

r-zo The WG consulted various stakeholders. These included the experts who were involved in
the review of the Constitution, senior officials in the Judiciary, National Assembly,
National Executive, independent institutions and constitutional commissions, the county
governments, and leaders of political parties. The WG also reviewed memoranda and
proposals for amendment of the Constitution made by various stakeholders. The list of
memoranda reviewed from various stakeholders is attached as Amex 6 of this report.

r-zr The WG conducted a national survey in all the 47 counties with the assistance of the Kenya
National Bureau of Statistics. The national survey collected information on people's views
on implementation of the Constitution, impact on their lives, and t}re extent to which
implementation is meeting their aspirations. The questionnaire was piloted in three
counties (Machakos, Kiarnbu, and Nairobi) and revised to address the issues that emerged
from ttre pilot phase. The revised/final questionnaire(A-nnex 7) was used for the national
suwey. The detailed methodolory for the national survey is also attached as Annex 8.

r-zz The suwey helped in getting the views of the pub)ic on the implementation of the
Constitution, since the public is a key stakeholder in this audit. The principle of public
participatiou is imperative in this audit. Views gathered are important in assessing tle
social, political, ald economic impact of the Constitution.
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Structure of the Report

i-23 This report presents the audit findings of the \A/G.. The report comprises 15 chapters each
of thern focusing on the key issues/areas of the audit. After this introductory chapter,
chapter two discusses what Kenyans warted in a new Constitution. The chapter analyses
the ob.)ectives of the constitutional review processes and answers to the question: "Why
did Kenyans want a new Constitution?" Chapter three examines the text of the
Constitution in relation to the wishes of the Kenyan people. This is aimed at finding out
the et'-ent to which the text meets the expectations of the Constitution review.

t-24 Chapter 4 analyses the implementation of the structures and systems of devolved
gover:rment, rvhile the next tno chapters (chapters S and 6) anaJyse the impact on the neu,
goventance structures on service delivery and the economy. Chapters 7 lo Lr examine t}te
impar:t of the Constitution on institutions (the Legislature, the electora-i system, the
Judiciary, the Executive, and t}le independent commissions and offices). Chapter rz
evaluates the implementation of national values including inteigration dnd ieCog'nition of
diverr;ity and ethics in governance (including anti-corruption efforts). Chapter 1J analyssg
the irnplementation of the Bill of fughts while Chapter 14 discusses implementation of
national security. Chapter 15, the last chapter, provides the conclusions and
recornmendations.

Considerations in Interpretation of the Report

r-2S Kenva today is in transition not only with respect to the institutions and systems created
by the Constitution but also the movernent from the old constitutional order to t}re new.
The uncer.tainty, conflicts and tensions characterising the impiementation point to the fact
that the transition is not only about institutions but also transformation of society by
adallting to a new culture and breaking away from the past. Indeed, during consultations
on this audit, many people repeatedly noted that Kenyans need to change their behaviour
and adopt the national values enshrined in the Constitution in order to realize its benefits.
They emphasised that reducing wastage of public resources and enhancing prudence in
use of public resources would lead to better and faster development of t}re society.

7-26 This suggests that the hansition requires all Kenyans to change their attitudes, values,
practices alrd mind-sets in order to realize the objectives of the Constitution. Development
of ;r new constitutional culture will depend on the extent to which everyone - and not
IeaCers alone - commits to its principles. Benefits wili flow when there is genuine,
collective artd deliberate effort to transition to the new order.

r-27 'lhe new constitutional dispensation seeks to transform a system built over time. As
ex,:erience on reforms elsewhere has shown, change breeds resistance because some
peopie are uncertain about the future. Because of this, some people prefer the sfatus quo.
Others may interpret their mandate in a narrow manner that leads to tension, conflict, arld
mlstmst with others. in Iight of this, tension between the two levels of government and
ar:Iong public institutions is not unexpected. A lack of common understanding of and
cllrity on some of the provisions of the new Constitution is also contributing to tensions in
relations among different institutions. Furthermore, some of the provisions were the
strbject of contestation during the review process.

r-28 The Constitution is being implemented as part of measures to address the challenges of
irrequities in development and other root causes of violence and perennial tensions that
'i,r,ere being witnessed in the country. During the Constitution review process, various
ccmpeting interests showed and shaped the review in many ways. Some provisions in the
Cjonstitution are the product of negotiations among political leaders whose interests were
at variance with documented viervs of the majority of Kenyans. Some of the challenges of
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implementation emanate from the fact that some provisions were the result of unsettled
contestations.

L-29 This audit is taking place at the initial phase of the implementation of the Constitution
while the transition period is still running, roles are being clarified, ald many institutions
are yet to operate at fuil capacity. The audit recognises that even with the desired political
will a:rd commitment to implement the new Constitution, the complexity involved in
building institutions will pose a challenge. Thus, there is need for stong commitment to
the nationa-l values and principles of governance to overcome these challenges.
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CHAPTER T\{TO

\M}ry KENYANS \ATANTED A NEW COhISTITUTION

2-l

Introduction

d.ebate ou aod demaad for constitutional reform prece{eq this period.

The Constitution of I(enya 2o1o was adopted as part of t}le long term measures to address

the long-standing issues and other root causes of the violence witnessed in the country
after the December zooT election. International mediation ended the violence, but it was

recognised that the violence was the result of long-standing issues that had not been

addressed throughout the post-independence period. Parties in the mediation agreed to
und.ertake fundamental constitutiona.l reforms to address these issues. However, the

2-2

Historical Context

2-Z Kenya's State structure and formal systems of governance a-re traceable to the onset of- 
colonial rule; and in some regions to the pre-colonial period. The establishment of the
colony took place alongside the consolidation of the ro-Mile Coastal Strip by the Sultan, a

strip administered differently from the rest of Kenya. Alt\ough Kenya gained
independence and fuII statehood in 1963, there was little change to the nalure of State and

, governance structures. The colonial administrative set up was inherited without major
ilterations. This is in spite of the fact that the colonia-l institutional structures were
alienated from the people. Further, a review of Kenya's poiitical and governance history
throughout colonial and post-coionial rule reveals that State and governance structures
were alienated from the people.

2-4 The colonial system of governance was centralised arrd hierarchical. The ultimate power of
the territory vested in the Colonial Secretary in London. The Commissioner of the
Protectorate (and later Governor General) exercised unfettered governmental power over
t}1e territory, with his rule only subject to the State Secretaries in charge of colonies in
London.6 This colonia-l system Ieft a legacy that endured through independence and into
the post-independence Kenyan State. The most prominent manifestation of this legacy
was the dominance of the Executive organ of power over all other spheres of governance

and publiclife.

Indep endence period : Totuar ds an all-p otuerful presidency

2-S The independence Constitution provided for a semi-federal system of government
(popularly known as Majimbo) composed of eight (8) regions and the Central

5See Yash Pal Ghai and Patrick McAuslan (rgzo),Public Lau and Political Change tn Kenya, pages 3-125 (Odord
University Press) for a detailed discussion on this subject.

Ordinary Kenyans did not play a significant role in the development of the independence
Constitution. Political leaders representing various parties established along ethnic
interests negotiated and assented to the final document without consultation with the
ordinary people. Systematic amendments to the Constitution soon after independence
further alienaled the people from governance. The amendments concentated State power

and resources in the iuling elite. This led to a growing resentment of the stafirs quo ard
Iaid the basis for demands for constitutional reforms. Economic and political liberalisation
reforms at the beginning of the 199os added to the momentum for comprehensive

constitutional refor.ms. The common aspiration was to have a constitutional system where
the will of the people was the basis of authority a-nd exercise of public Power.
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Government; a:rd a Senate to represent districts and protect and promote regional
interests at the national level. With regard to the structure of the national Executive and
tle national l,egislature, ttre Constitution created a Dominion Republic with the Queen of
England as the Head of State, represented by the Governor General. The executive and
Iegislative stuctures were modelled along tle Westminster system, with the Prime
Minister as Head of Government and a Member of Parliament.

z-6 There were two major parties at the time: the Kenya Afric:n National Union (KANU),
mainly composed of the Kikuyu and Luo, and the Kenya Afric:n Democratic Union
(KADU) 

-composed of smaller etlnic communities. They both held differing views
motivated by ethno-political considerations. KANU favoured a stong centalised system
of government while KADU wanted a regional system of government, especially for the
purpose of protecting numericaliy small groups. KANU accommodated falU's proposal
so as to prevent further delays in acceding to independence. The independence
constitution thus provided for a Majimbo system of government and a bi-cameral
legislature among other provisions to guarantee this system of government. KANU won
t}1s independence election. In turn, KANU's victory was interpreted as a rejection of
regionalism.

2-7 The new government began to make amendments to tle independence Constitution (see
Annex 9 for chronolory of amendments). The amendments also resulted in concentration
of power in the Executive (the Presidenry) and weakening of the principle of separation of
powers, as well as checks and balances. The amendments resulted il creation of an
'imperial' Presidency, and subjugation of otler organs of government under the Executive.

z-8 With increased powers, the Executive would distibute public resources to strengthen the

"r]t*" of personal rule and attend.ant political networks.Tlmpunity deepened, and
subversion of the rule of law and comrption increased without punishing the offenders.s
Politicisation of development followed, a-nd resources would be distibuted on the basis of
political considerations. State resources and opportunities were disproportionately
directed to the home regions of successive presidents.r

Why Kenyans'Wanted a New Constitutional Dispe"sation

2-9 Kenyans'desire for a new constitutional dispensation can be traced back to the effects of
concentrating power in the Presidenry. This resulted in increased abuse of office and a
feeling that regional inequalities in development were tle result of how power and
resources were distributed by successive regimes. Several factors, therefore, combined to
create the momentum for constitutional reforms.

Free exercbe of democratbwill

z-ro Concentration of power in the Presidency and the winding up of KADU in 1964 led to
constrained political space. The government used institutions such as the provincial
administration and t}e police, inherited from the colonial government, to intimidate and
harass individuals who criticised the prevailing mode of governarce. The government
prevented formation of other political parties and, ttrerefore, KANU remained the only

TKanyiDga K (zoo9), "The legacy of the White HighJaads: l^and rights, ethnicity and the post-2oo7 elections violence
in Kenya", .Iournal of Contemporary African Studies, gz7-g44.
8 Martini M. (zorz),"Kenya: Overview of com:ption and anti-comrption' (U4 Expert Aaswer: Transparency
Iaternational, Anti-cormption Resource Centre & CHR Michelsen Institute, 18 October zorz).
g Phrase used by researchers Duncan Okello a-nd Kwame Owino, quoted by Mutuaga C.J. in Senate u Nattonal
Assembly [zor4] eK.R at para. t68. See also Chege M. and Barkar J.D. (rg8g), "District focus and ttre politics of
re,llocation i-u Kenya", he Journal of Modern African Studies, 4gL-453.
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pany in operation for many years.ro Political repression increased later on from the earl1,
rgBos follov'ring an attempted military coup.u

z-rr Although the country re-introduced multiparty elections in r99r, elections became a ritual
as opposed to a chalnel through which the democratic voice of the people could be heard.
Ironically, the re-introduction of multiparby politics coincided rvith the escalation of
politically instigated ethnic violence. While ethnic conllict was not a new phenomenon in
Kenya,12 the r99z presidential elections triggered violent ethnic conflicts in the Rift Valley
and Coast regions, which were perceived as KANU stlonghoids. This was meant to
intimidate communities into supporting the ruiing party and the government, and also to
disenfranchise the voters supporting the opposition in these areas.

2-72 Local Authorities, the only local democratic voice of the people, were also subordinated to
the Central Government. The government did not give them adequate resources for their
operations. This rendered them ineffective in service deliveqy.

z-r3 From these experiences, it became clear that muitiparty politics, without broader politicaJ
reform, would not evolve democratic space. The State could stiil subvert democratic will
even within t}re context of multipairy politics. Kenyans wanted to have institutions that
were accountable to the public. They wanted repeal of repressive laws and a guarantee for
protection of freedoms and rights. They waated reforms in institutions such as the
provincial adminish-ation and the police.

Strong, independent, accountable g ou ernment org ans and public fnshtutions

2-14 The government weakened public institutions and arms of government that played the
role of checking the Executive and presidential power. In 1986, a constitutional
amendment removed the security of tenure for judges of the High Court and Court of
Appeal.s During this period, Parliament and the Judiciary were subordinated to the
Executive; they lacked independence. This prevented the Judiciary from effectively
performing its role of checking the exercise of presidential power. Furthermore, this
exacerbated abuse of office and heightened cormption in the public sector. It also led to
increased exclusion of communities perceived to be opposed to the government.l4

z-r5 Kenyans wanted an independent Judiciary capable of exercising checks on otler arms of
government. Kenyans also wanted a Parliament that was independent from the Executive,
and which independently controlled its calendar and activities. Along with these
institutional reforms, Kenyans wanted political parfies that reflected the diversity of the
Kenyan people. They wanted political parties that would promote a political culture of
democratic inclusion. Kenyans also wanted reforms to the electoral process and system to
ensure fair, competent, and transparent management of elections.

Measures og atnst corraptton, political patronoge and misuse of public resources

z-16 Over time, cormption in Kenya has increased. Major corruption scandals led to heavy
losses of public resources. Public procurement processes were replete with cormption.
However, individuals responsible for these public scandals went unpunished. This

'o In I 966, the opposition formed the Kenya People's Union (KPU) but this was banned in I 969 and its leaders detained.
)rOgot B.A. (i995),"The politics of populism", in Ogot B.A.and Ochieng' W.R. (eds)Decolonizarion and Independence in
Kenya (194D-93), Eastern Africa series Athens: Ohio University Press, 1 8?-2 13.
u Daniel Branch has documented instalces where ethnic conflict was wib:essed as early as immediately the Majimbo
system was adopted. See Daniel Branch, Kenya: Beh.oeen Hope and Despair (tg67-zott) at p. 87.
*Constitution of Kenya (Amendment) Act No. zo of 1986.
t4Juma, L."Ethnic poiitics and the constitutional review process in Kenya (zoor-zooe)",Tuba Journal of
C.amparatiue and International Law, 427-552.
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deepened the culture of impunity because political patronage ensured those involved got
the required protection.

z-r7 Endemic corruption and political patronage prevented effective operation of public
irstitutions. They could not effectively deliver public services, and because of this, many
Kenyans walted change rather than sfatus quo. This added impetus for ttre clamour for
comprehensive reforms.

Quest for inclusiueness

z-r8 At independence in 1963, Kenya had huge disparities in regional development. The
colonial administration had developed only areas suited for the settler economy and
ignored the rest of the country. The first post-independence government, tlerefore, had a
responsibility of addressing the socio-economic disparities that characterised the country.

z-r9 Kenya's first development blueprint, Sessional Paper No. to of t965, African Socialbm
and its Application to Planning in Kenya, underlined that public investment and
development activity would be directed to areas of the country with "abundant natural
resources, good Iand and rainfall, balsport and power facilities, and people receptive to
and active in development".rs The consequence here was that areas that were previously
excluded and therefore most needy would wait a little longer for development.

z-zo The areas suited for the colonial settler economy included the Central region and the Rift
Vatley. From the outset, disparities in development had an ethno-regional dimension
because the regions are home to ethnic communities. The Sessional Paper implied,
therefore, that resources would be more concentrated in these regions than elsewhere. The
Central and the Rift Valley regions continued to receive high development expenditure.'6
Successive post-independence presidents also came from these regions. There were
relatively more senior government officials in influential posts than from other regions.'z
These advantages gave the two regions relatively better infrastructure and basic social

services than other parts of the country.

z-zr These inequities concretised the view that development of any particular region was

associated with the regions' proximity to political power. This led to intense rivalry and
competition for the Presidency, often resulting in ethnic conflicts of which the post-2oo7
election conflict was the most violent. The "First-Past-The-Post" electoral system, in which
t}re 'winner-takes-all', aggravated the competition. Leaders would mobilize ethnic
constituencies to outcompete each other. This in turn ethnicised electoral politics and
polarised the country.

z-zz Inadequate inclusive development added to the grievances that triggered demands for
comprehensive constitutional reforms. People wanted equitable d-ist'ibution of resources,

and equal opportunities for aII citizens irrespective of where they came from. Kenyans
increasingly recognised that national unity wor:Id be achieved if the government promoted
inclusive development. They wanted a framework to promote inclusive politics so as to
accommodate diversity. These would only be achieved through a comprehensive
constitutional framework that comprised fundamental changes to not oniy the electoral
system, but also to values of national leadership.

,s Republic of Kenya, "African Socialism and its Application to Planning in Kenya", Sessional Paper No. ro of 1965),

p.4s.
i, ny"t Briggs (zor4), "Aiding and abetting: Project aid and ethnic politics in Kenya", World Deuelopment, t6: r94'
205.
vfaruti Kanyinga (zog), "Ethnic politics in Kenya", in Ghai Y.P. and Cotbell J.G. (eds), Ethnicity, Nationhood and

Pluralism: k"iyan Peispecttues. Nairobi and Ottawa: Gioba-l Centre for Pluralism, Ottawa and Katiba Institute,
Nairobi.
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z-23 The quest for inciusiveness also touched on lald and land-based resources. A-lthough iand
was at the centre for the struggle for independence, there was a general disillusionment
with the failure to underlake comprehensive land reforms after attaining independence.
The market based policy of "willing buyer willing seller" and the settlement schemes that
the government established for the land hungry groups were not adequate solutions to the
land problems. As a resuJt, issues of land rights continued to inform local regional
conflicts. Indeed, the lind question was at the heart of the ethnic-based clashes in r992,
t9g7 and zooT in parts of Rift Valley and Coast regions where grievances about land
injustices have been most pronounced.. These conflicts made Kenyans to hope for a lasting
resoiution ofhistorical injustices related to land.

z-24 lnefficiencies in land management and administoation added to the demands for reforms.
People were demanding overhaul of iand adminish"ation and management systems, and
establishment of an independent institution that would ensure transparency,
accountability and efficiency in land adrni-o.istration g1fl managemetrt.

An fficient public seruice that deliuers

z-25 Centralisation of power and resources undermined efficiency in the delivery of services.
The centralised system of governance stifled service provision and led to a decline in
service delivery. There were bureaucratic blockages and inefficiencies in the delivery of
basic services. The government responded to this by increasing the offices of the central
government ministries in the field. It increased the units under the provincial
administration, and introduced specialised fund.s, and later the parliamentary
constituency level structures. These 

-multiple 
struchrres were intended to address thl

challenges of service delivery. However, they had the effect of conhibuting to further
decline in service delivery by fragmenting efforts and resources at the local level. They did
not adequately address the problem of inefficiency and inequities in service delivery.

Other issues that informed the search for a neu consfrtuhon

z-26 Kenyans also wanted a change in the political culture. They wanted an end to the culture
of impunity in which senior officials and other influential ind.ividuals were not held
accountable for their actions: The demands for reforms, therefore, included a need to
promote integrity, responsive and accountabie political leadership, and good governance
in general.

z-27 IneffecLiveness of State institutions such as the Immigration and tle Police led to
escalating cases of insecurity and the rise of organi5sfl criminal groups. Some of these
groups comprised desperate and vulnerable youth hired by politicians to promote their
parochial interests. Kenyans wanted an end to State ineffectiveness, and thus reforms that
would lead to improvement of the economy to enable the State to provide resources to
support youth empowerment, and address the problem of exclusion of women, persons
with disabilities, and the youth from political and governance processes.

z-28 These issues, combined, added impetus to the demands for comprehensive constitutional
reforms. Reviewing the Constitution became the main avenue through which Kenyans
could pursue their aspirations.
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C}IAPTER THREE,

THE CONSTITUTIO}T AND RESPONSE TO I(ENYANS'
ASPIRATIOI\TS

Introduction

3-1 The preceding chapter shorvs that Kenyans wanted a break with the past. They wanted an
end to inefficiencies in delivery of sewices. They wanted a resporsive government and
enhanced accountability and transparency in the conduct of public affairs. Importantly,
Kenyans walted equitable distribution of resources so as to address imbalances in
development. These aspirations are captured in the nationa-l goals and values that the
people wanted to be entrenched in the Constitution.

g-2 This chapter presents arr overview of how the Constitution responded to tre aspirations of
Kenyans. The Constitution contains provisions for addressing the political, economic, and
social aspirations that informed the push for a new constitutional dispensation.

Political Aspirations

3-3 Kenyans wanted recognition of their collective wiil as the source of public power and
authority. They also wanted representative institutions to not only reflect their diversity
but also their wishes. Beyond representation, the people wanted direct participation in
decision making, and to be consulted in matters that affect them.

Restor atton of p eoples' s ou er eig nty

3-4 The first article in the Constitution is about the sovereignty of the people. The Constitution
recognizes the people as the ultimate source of sovereign power and the basis of exercise
of State authority. The people can either exercise the power through democratically
elected representatives or directly. All institutions exercising public power and authority
are, as such, accountable to the people.

3-S The Constitution provides that sovereign power is delegated to the three traditional arms
of government (Executive, Legislature, and Jud.iciary), exercised at the national level and
the county level. The three are also established as co-equal arms of government, exercising
mandate on behalf of the Kenyan people. These institutions exercise the delegated power
in furtherance of constitutional objectives. Where this is not the case, the Constitution
provides for various channels through which the people's sovereignty can be restored.
Importantly, the Constitution provides for national values and principles of governance
binding everyone in the conduct of public affairs.

D emo cr atic r ep r es ent atio n

3-6 The Constitution provides that Kenya is a sovereign and "multi-party democratic State".
The provision insulates the country's democratic space by ensuring availability of political
parties and other avenues through which Kenyans can participate in electing their
representatives. Further, the Constitution provides for accommodation of diversity,
en}lanced inclusiveness and stresses the determination of the people to live in peace and
unity as one indivisible sovereign nation. The Constitution also establishes several
principles to guide the representation of the people. It underlines, arnong otlers, the
importance of universal suffrage based on the aspirations for fair representation arld
equality ofvote.
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Guar anteed fr eedoms and rig hts

g-7 The Constitution contains a comprehensive, modern BiIl of Rights encompassing all the
tlree generations of human rights. The Biil is one of the cardinal pillars of the Kenyan
State ulder the Constitution. It recoguises the right of every citizen to make political
choices, and this includes the right to choose leaders.

3-8 Enjoyment of the rights protected by the Constitution can only be iimited by law and only
to tle extent that the law is "reasonable and justifiable i-n an open and democratic society".
Even in situations where fundamental rights and freedoms eln be ]imilsd, ths
Constitution provides the criteria for such limitation. The BiIl also outlines tle non-
derogable rights such the right to fair tial and other internationally recognised absolute
rights.

D emocr atic and p articip atory g ou ernance

3-9 The Constitution provides for avenues through which people can participate in decisions
affecting them. It also recognises that people can exercise their collective sovereignty
directJy. Importantly, it embeds national values and principles of governance, which bind
all State officials.

3-ro There are representative institutions at the national and county levels. These are
established to exercise power on behalf of ttre people. These institutions are required to
regularly consult the people to ensure that their views are taken into consideration in
decision making. Indeed, public participation is entenched as a constitutional principle
that every institution or govertrance process must embrace. This is meant 1s ensure that
people's views are integrated into various policies.

Econornic Aspirations

3-u The Constitution addresses Kenya's socio-economic challenges in a number of ways. It
intoduces devolution of power and establishes county level of government for this
purpose. The objects of devolution, arnong others, include promoting social and economic
development and provision of easily accessible services throughout the count-y.
Devolution is also meant to ensure equitable sharing of national and local resources
throughout the counfy.

3-rz The Constitution further provides for prudent use of public resources and outlines
elaborate measures to promote equitable ma:ragement of national resources and
development. It also provides for affirmative action to redress past socio-economic
exclusion and disparities in development. With regard to land management, the
Constitution provides a broad framework for the management of Iand and land-based
resources.

Equitable allocation of public resources and distribution of socigl-economic deuelopment

3-g The Constitution provides principles of public finance management to address the
concerns around socio-economic inequalities. It provides for equity in three main areas:
(t) An equitable share of the burden of taxation; (z) sharing revenue raised equitably
between the National Government and county governments; and (3) promoting equitable
development in the country using public expenditure. The National Treasury, tle
Commission on Revenue Allocation (CRA), National Assembly and the Senate each have
distinct roles in ensuring equitable sharing of revenue between National Government and
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county governments. \^Iith respect to counb, revenue, the Senate is required to periodically
set the criteria for equitable sharing of revenue allocated to counties.ls

3-i4 The Constitution provides for a minimum 15 percent of revenues collected nationaily to be
allocated to Counry Governments. in addition, county governments can levy some service
charges and properly taxes. The service delivery functions of county governments are set
out in Part iI of the Fourth Schedule. These are aimed at enhancing access to public
services.le

3-r5 Entrenchment of economic, social, and cuitural rights in the Bill of Rights of ''-he

Constitution in an attempt to address the challenges of inequality.

Affirmattue action in the ollocation of resources

3-16 The Constitution further establishes the Equalizatiqn. . Euqd yrth the objegti.ve of
supporting development in the previously marginalised and neglected areas. It provides
that o.5 percent of revenue collected every year should be set aside for the provision of
services in marginalised areas or communities. The Fund carr either be used directly by the
National Government to provide services, or administered through county governments.

3-17 Apart from the Equalization Fund, the Constitution provides that public procurement
sfiould be used to promote the interests of previously disadvantaged persons. The
Constitution is specific that public procurement should create categories of preference in
the alocation of government contracts, and priority shoultl be given to categories of
persons or groups previously disadvantaged by unfair competition or discrimination.

Pubtic p arttcip atton in pubtic finance manag ement

3-rB The Constitution emphasizes public paficipation in all processes that touch on public
finance, including plalning and budgeting at national and county levels. For example, the
Commission on Revenue Allocation is established with the aim of enhanciag the
credibility and transparency of revenue alocation. While its main duty is to advise on
sharing of revenue between the two }evels of government as well as among counties, tlte
open and participatory process through which the Commission carries out its functions
facilitates the realization of the principles of public participation. Furthermore, the
Constitution requires public procuremert to be carried out in an open and transparent
marlner to enable public accountability in the use of resources'

Equitable access to land and land-based resources

3-r9 The Constitution addresses the long-standing and systemic challenges in the land sector.
Founding provisions on land in the Constitution recognize people as the collective owners
of land in Kenya. In this regzrrd, the Constitution provides that laws and policies should be
enacted to ensure that local communities benefit from investrnents in property, and land
in particular.

3-zo The principles of land policy are listed in the Constitution, and these include: equitable
access to land, security of land rights, sustainable and productive management of land
resources, transparent and cost effective administration of land, sound conservation and
protection of ecologically sensitive areas, elimination of gender discrimination in law,
customs and practices related to iand and property in lald, and encouragement of
communities to settle land disputes through recognized local community initiatives
consistent with the Constitution.

,sArticle zor of the Constitution of Kenya zo:.o.
tsArticle zo3(z) ofthe Constitrrtion of Kenya zoro
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3-21 In order to remedy the inefficiencies in tle management and administration of ]a-nd in the
countr;/, the Constitution creates the National Land Commission whose primary duty is
management of public land on behalf of both levels of government.2o

National values and principles of governance (social aspirations)

3-zz The Constitution identifies the national values and principles of governance that broadly
respond to the concerns that Kenyares expressed. The principles apply to all persons,
especially the people who exercise authority under the Constitution. The intention behind
the provisions is tansformation of the Kenyan society to one based on these values and
principles.

3-23 The framework of the Constitution includes provisions that are intended to consolidate
national unity and social cohesion. The need for reconciliation and healing after the
zooT/o8 violence led to provisions that require the President to go beyond political or
ethnic afEliation and be a unifying symbol for the people of Kenya by promoting and
respecting tle diversity of the people and communities of Kenya. Consequently, the
sEucture and composition of the Cabinet and employment in public service are required
to reflect the face of Kenya. The President is further required to ensure the protection of
human rights and fund.arnental freedoms and the rule of law and report a11nually on
progress made to Parliament.2t

3-24 The Constitution contains provisions on affirmative action that are meant to enhance
social cohesion and indusiveness with regard to groups that were previously excluded,
such as women, the youth, persons wi& disabilities, marginalised communities, and
ethnic minorities. The Constitution thus seeks to ensure that all Kenyans participate in the
affairs of the society, pwsue their personal developmeut, and realize their full potential.

Peoples' aspirations and the letter of the Constitution

3-25 The text of the Constitution broadly responds to Kenyans' social, political and economic
aspirations and the concerns that people wished to see addressed in a new constitutional
d.ispensation. The provisions align with the aspirations of the people. The Constitution
generally addresses t}re issues that informed the struggles for democratic reforms.

3-26 It is noteworthy that during debates preceding the promulgation of the Constitution, it
was acknowledged that the document responded to most of the aspirations of Kenyans. It
was also recognised that the document had provisions that would be reviewed with time.
The Constitution provides for consultation and cooperation in the performance of
fi:nctions, and this ca-n assist in the alignment of institutional roles for overall
effectiveness in implementation.

3-27 The remaining sections of this report discuss the impact of the Constitution. The
discussion highlights the challenges arising from the design and implementation. The
audit makes several recommendations to enlance effective implementation.

2oArticles 6o-68 ofthe Constitution of Kenya zoro
aArticle r3z of the Constitution of Kenya zoro.
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PART II
CHAPTER trOUR

DEVO LVED GO\TER},{ANC E

Introduction

4-t Chapter z of this report highlighted the reasons why Kenyans wanted a new Constitution.
The discussion noted that Kenyans wanted equitable distibution of resources and access

to better a-nd efficient seruices. The chapter noted that the Constitution of
Kenyazoroaddresses these expectations in many ways that include a devolved system of
government. In this regard, the objects of devolution indude promoting democratic-and,-.-
iccountable exercise of power; promoting social and economic development; and
providing proximate, easily accessible services throughout Kenya. The objects of
devolution also include ensuring equitable sharing of national and local resources
throughout Kenya.22

4-2 These objects show that devolved government in Kenya aims at addressing imbalances in
deveiopment, promoting equitable allocation of public resources, and access to services.
This is to be achieved through careful planning and sharing of revenue and resources
collected nationally. The 47 counties cover all regions of the country, including areas that
were previously neglected and marginalized.. These are also the areas that have been
Iagging behind in deveiopment and provision of essential public Services but are now
covered by county governments.

4-g This chapter discusses the workings of devolution and the chailenges faced in
implementation. The chapter aims to audit what has been done and whether this is inline
with the people's expectations. The discussion also relates to the chapter on provision of
basic services. The aim here is to find out whether there is any change in the delivery of
basic services.

Context

The Constitution creates two levels of government, a National level and a County level.
These are distinct but interdependent, and conduct their mutua1 relations on the basis of
consultation and cooperation. The Constitution establishes 47 counties, which can only be
increased or reduced through a constitutional amendment in a referendum. The
Constitution further assigns each level of government its own powers and functions and
establishes political structures and institutions for each level, to which the citizens elect
their leaders.

4-S At the county level, citizens can elect a County Assembly as a legislative arm and the
County Governor who heads the County Executive. The differentiated structures are
meant to enhaace democratic accountability for decision making at the local level. County
Executives arrd County Assemblies have power to plan locally, identify local priorities,
legislate, budget and implement accordingly.

4-6 County Assemblies have oversight powers over County Executives arld other county
organs. The leadership and integrity principles outlined in Chapter Six of the Constitution
arrd the values and principles of public service apply to county officials too. Shared
institutions of the Auditor General and Controller of Budget also have oversight functions.

4-4

,rArticle r74 of the Constitution of Kenya zoro.



4-7

In _tleir exercise of power, both County Executive and County Assembly are required to
facilitate public participation or involvement of citizens.

The Constitution provides for transfer of resources to the devolved units in a fair and
equitable mzutner. This is meant to ensure that previously neglected areas in the counfty
would, through ttre counties, receive resources for development and provision of essential
services. Kenyans e>rpected that a devolved system would use resources in an efficient
mrnner and deliver the benefits in a cost effective manner.

4-B The county governments have been in place for slightly over three years since zor3. A
clear picture on their cost effectiveness is yet to'emerge. However, there is emerging
eviderrce of positive resr:Its coupled witl some challenges in different parts of the country.
People are able to make certain observations based on what they have experienced thus
far.

4-9 The findings from the national survey show that citizens have embraced devolution and
that devolution is well embedded in people's lives three yearc on. When asked, 'what, if
anything, does devolution mean to you', about 3o percent were of the view that devolution
is about fair distibution and allocation of resources and services to tle people. About one
quarter of the respondents said it was about govern.ance and representation being brought
closer to people while u percent said it was about creation of counties. These sentiments
are much in iine with the objects of devolved government.

Table if does devolution mean to

4-1o In all the counties, there is improvement in delivery of services, some of which have not
been delivered in some of the counties in the last five decades of independence. Chapter 6,
for instance, discusses the first ever delivery via caesarean in Maadera County. The
national survey shows tlat over 5o percent of the respondents felt that tlere is a
substa-ntial improvement in service delivery with introduction of devolution. They report
improvement in the provision of services such as agricultural extension services, provision
of fertilizer and seeds, development of markets, and refurbishment and expansion of
heaith facilities. These observations are confirmed in Chapter 6 of the report, which shows
an incremental trend in the provision of services in health, education, and water and
sanitation services.

4-r7 Many Kenyans also think that county governments are performing better in the provision
of these services than what obtained before devolution. About 45 percent of the
respondents say that the Cental Government performed generally poorly in providing

Division and. creation of couuties and county governments 11.O

Governance ald representation brought closer to ttre people zz.8
Developmeut and change brought to the people 18,9

Fair distribution and allocation of resources and sewices to people 29.5

Provision of resources aud delegation of services/duties from
government to the county government

the national 9.7

Public participation o.8

Empowerment and creation ofjobs and opportunities 1.5

Tribal.ism, cornrption, waste of resources and high cost of living r.8
Implementation of the new Constitution o.9

Other(s) 3.o

Pelcentages
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these services before devolution. The statistical aaaJysis in Chapter 6 also shows evidence

of increased access to these seryices in areas that were previously marginalised.

4-rz The Constitution devolved power arrd resources to enable Kenya:rs participate effectively
in county governance and by that enhance their perception of political inclusion, the iack
of which had led to conflict. Further, devolution aimed at giving powers of self-govern2nce
to the people and enhancing their participation in the exercise of public affairs and in
making decisions affecting them.

4-13 However, tlre national survey reveals that ord.inary people/communities have little
influence over decisions by the national government or the counties. Over 4o per cent of
the respondents felt that they have no influence at all over decisions made by the two
levels of gorrernment. A small number of between 11-15 percent feit ihat they have "some"

influence over the decisions taken by any of the two levels of government.

Table 4.2: How much influence does someone like you have in making nationa-l
and county government decisions?

4-r4 Although many people feel they do not have a lot of influence in making decisions at the
two levels of government, many still feel that the two levels of government make decisions
that reflect their needs. Many feel they can associate their needs to what the county and
national governments are doing.

Table 4.3: To what extent d.o you feel that the decisions of the national government
and the county governrnent reflect your needs?

4-r5 The county governments have not enhanced participation of the people as per the
constitutional provisions in Article ro and ArLicle ry4.The survey shows that 9z per cent
of respondents have not participated. in any cor::rty fomms on budgets, making of laws,
and in making of relevant laws and policies. Oniy rz percent have participated in ward
meetings, some of which the MCAs convene. But the problem is not with devolved
government only. Many people also reported not to have been involved in Constituency
Development Fund (CDF) -related activities.

11.O 9.oAiot
t7.o 15.OSome

24.OA little 27.4

47.oNone at all 40.o
o.4 o.5Refused to answer

4.oDon't know 4.o

i CountyGovernment (%) National Government t%)Level of iniluence

6.o 7.oCompletely reflect my needs

t7.oTo a large extent reflect my needs 19.O

36.o 39.oReflect my needs only in small areas

L7.O19.oAlmost never reflects my needs

15.O 15.ONever reflects my needs

o.4 o.5Refused to answer

4.o 4.oDon't know
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4-16 On the whole, many people are not satisfied with the level of participation at the level of
ttre county. It is apparent that County Governments have not put in place effective systems
for mobilizing citizens to participate in decision making of county-related affairs.

4-r7 Importantly, countlr governments (ald in some cases, civil society organisations) are in
some cases providing resources to support civic education. This is meant to equip citizens
with or improve their skills to participate effectively in public affairs. It is also meant to
broaden their awareness on their rights and obligations. On its own, however, civic
education is not public participation; it is a means to enhancing public participation. This
linkage appears to be missing.

4-r8 Very few county gover::ments are providing opportunities for people to inform the
decisions of the county governments (the County Executive and the County Assembly)
despite civic education. The low numbers of people who attest to being involved in making
decisions of their county governments raises a need to re-think how participation is
mobilised and the mechanisms of doing so. It is notable also that the problem of effective
and meaningful participation is evident at the national level. Few people confirm having
participated in informing choice of national government development projects.

Design of the Devolved Governrnent Shucfirre

4-19 In general terms, the constitutional design of devolution responds to the aspirations of
Kenyans. The design establishes a governance sEucture that delivers resolution to the
political, social ald economic concerns of centralisation. However, there are some
granular design aspects of the devolution governance structure that constrain the effective
delivery of the vision. These include: the problem sf urfuadling of powers allocated to the
two levels of government; ttre sporrnf of revenue shared between the two levels of
government; and management of finances, amotrg other issues. Below is an audit of the
key issues raised with regard to the struchrre and implementation of devolution.

Nurnber of Counties

4-2o The Committee of Experts (CoE) who drafted the Constitution of Kenya 2o1o arrived at 4Z
counties and two levels of government to balance between costs of running devolved units
and regional representation.23 The CoE sensed a "strong sentiment in favour of a two-level
system of government".,a

4-zr Concerns have been raised in public discussions on the cost-effectiveness of the current
number of counties (+Z). There is concern that tlese are too maly to be cost-effective. It is
argued that this has increased the cost of implementation of the Constitution (the question
of the cost of devolution a-nd its economic impact has been considered in Chapter 6 of this
report).

4-zz This notwithstanding, ttre design of 47 counties sought to tade off a regional level of
government (whose core puq)ose is to constrain cenhalisation) a-nd the benefits of small
local government units (small enough to accornmodate diversity at ttre lowest level).rs 1115
resulted in a modified composition of the two levels of government.26

zs The CoE had previously provided for tlree levels of governmetrt (national, regional, locai) but reviewed this after
people raised coDcern on costs to support the three-level system of devolution; and what would be the functions for
ttre regions.
2r See ttre fina.l report of ttre Commillse of Experts on Constitutiona.l Review (zoro), pp. 6o-75.
zs Kenya's devolved tovernment stucture is a departure from the cotrlmon devo]ution system design that typically
encompasses three levels of government - National, Regional and Ipcal.
"6 See the fina-l report of the Committee of E:qperts on Constitutional Review (zoro), pp. 6o-75.
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4-4 The CoE justified the current siructure by noting that it responded to the concerns of cost
as nell as the vaguely defined role of the regions. With the remova-l of regions, it ivas
necessary to have larger units that could apply "checks and balances" against the centre.
The CoE therefore reduced the Z4local units in the earljer drafts to the current 47 units.
Furthermore,rhe 47 counties were based on the r99z d.istrict boundaries that the courts
recognized as the legitimate administrative units and boundaries.'z

4-24 This audit also recognises that the current number of counties and their boundaries as

individual units works weil with regional history and geography. Many (though not all) of
the counties and the ten'itorial area they occupy are home to not more than one ethnic
group. Many are made up of people who share a corrrmon history, undertake common
economic activities, and speak the same language. On account of this, the coulty
governments as presently constituted are favourable for ethnic and social inclusion. The
individual units also comprise population that is not too.Iarge-and.,not..too. small to
promote local self-governarce, democracy, and delivering quality basic services as

envisaged under the Constitution.

4-25 Reducing the number or changing the size of counties will be a complex political exercise
due to the politically emotive reactions that such a subject evokes in the Kenyan publie.
Ratler than engage in the premature debate of changing the size and number of more
counties, it would be more productive for implementation to capitalize on the strong
public support for the current system of devolved governance and enhance effectiveness
within the current structure.

4-26 The debate should focus on innovative ways of cooperating and working together among
counties. Already, maly county governments (such as those in the Western region, North
Rift Region, and tle Coastal region) are forming regional blocs to enhance the economic
and development potential of their regions. This is an innovative approach of addressing
the issue of number and size of counties.

National and County Government Functions Analysis and Tralsfer

4-27 T}:re Fourth Schedule of the Constitution assigns functions to the two levels of government.
The functions are categorised as exclusive, or the functions belonging to a particular level
of government; concurrent functions, or those shared between the two levels; and residual
functions, which are not identified with either level of government. The national
government has the responsibility to undertake the residual functions. There are a number
of problems relating to delineation of functions under the Fourth Schedule.

4-28 First, the Transitional Authority (TA) did not exhaust the unbundling of the functions.
Thus, the Fourth Schedule requires further interpretation in order to clarify the specific
functions for the National Government and county governments. Further, the functions
should be effectively "unbundled" for the two levels of government to prevent confusion
on which level of government is responsible for what. This failure to unbundle functions is
causing friction between the two levels of government with regard to some functions.
There are functions that the national government continues to carry out which county
governments lay claim to. These include roads and infrastructure, gambling and betting
control, management of water resources ald water services, procurement in health
services,outdoor advertising on roads, among others. In addition, concurrent functions
have not been clarified, thereby increasing the conflicts between the two levels of
government.28

,zSee tle final report of the Committee of Experts on Constitutional Review (zoro), pp. 60-75.
,8 The TA report ofJune zor5 acknowledges that they have not been able to define and darify what are t}re concurrent
fimctions, and the management of these functions.
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Surrrnary of Implementation of the Tlansition to County Governance:
The Legal Frarnework

The transitional provisions were put in place in the Constitution of Kenya 2o1o in order to
ensure a smooth traasition to county governance without disappliel of service delivery.
The Constitution provided for a period of 3 years to ensure a smooth transition. In order to
achieve this, Parliament passed the Transition to Devolved Governments Act that
established 15g Jpnsition Authority to oversee the tansition and was given the following
roles:

. Analysis of national a-nd county functions and preparation of a comprehensive
framework for the tansfer of the functions

. Determine the resource needs for national and county functions

. Facilitate the development of the first county budgets and make recommendations
on how ongoing projects touching on county functions were to be managed

. Audit assets and liabilities and prepare a framework for the hansfer of the
functions as well as propose measures for the effective management of assets at the
national and county levels

. Determine the capacity needs of national and coulty governmeuts and coordinate
c.apacitybuilding activities of both levels of government

. Develop a criteria for the transfer of powers and functions

. Audit the existing human resource at the national and county levels and propose
the rationalisation and restructuring at both levels of government

. Submit monthly progress reports to the CIC on progress with the implementation
of the functions

Lnplernentation of the Tran.sidsn Legal Framework
There was a delay of almost one year in the setting up of the Transition Authority. This
meant that many of the activities that were to be performed by the TA before counties
came into place (such as tle audit of assets, Iiabilities, and human resources) were delayed
and counties came into office with many of the preparatory activities not yet complete.

4-29 Secondly, the TA did not cost the functions for the two levels of government at the outset,
yet resources follow functions. This failure to cost the functions continues to cause
conflicts in the budgeting process and traasfer of funds and functions. This has in turn
continued to constrain the relations between the National Government and t}le county
governments. The fact ttrat resources follow functions, and that the costing for the
functions was not d.one are at the centre of the conflicts over revenue sharing between the
National Government and county governments. Arguably, the analysis and costing of
functions would lay a basis for national and county planning and performance of
functions.

4-3o In the absence of a comprehensive costing of functions, the Treasury relied on historical
costs of functions to develop budget estimates. In early 2016, the TA developed in
conjunction with the C.ommission on Revenue Allocation (CRA), a comprehensive costing
of functions for five sectors only. ,r These are health, transport and infrastructure,
agriculture including livestock and fisheries, water including environment and r1atural
resource, and foreign affairs. The rest of the sectors are yet to be costed. The iGRTC, which

2e Transition Authority, Cornmission on Revenue Allocation 'Costing of Government Functions' November 2015
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is the successor to the TA, has plalned to complete tire comprehensive costing exercise for
the rest of the sectors.:o

4-3r Thirdly, Kenya adopted a "big bang" approach to devolution at the very beginning. The

Constitution envisaged a gradual/phased out transfer of functions to counties based on an

assessment of readiness of counties.3lHowever, the very first meeting of the National and

County Co-ordination Summit decided to do away with the assessment of readiness of
counties. The meeting agreed to adopt a "big bang" approach that saw powers transferred
to counties. This did not allow for time to examine the capacity and resource needs or the
level of preparedness in each county.

4-32 Fourthly, the country did not successfully implement the "big-bang" approach. For
example, twenty-nine (29) county governments appealed to the Senate for a transfer of
powers and functions, which the court granted. s' The counties plunged into
implementation of functions witlout a thorough assessment of human resource needs and
administrative competencies required to support the functions they took control of. This
has had the effect of constraining the transition process. It is also responsible for human
resource conflicts witnessed in the delivery of certain functions such as health.

+-SS Fifthly, citizens expectations overwhelmed the county governments at the beginning of
devolution following the election of county governments. Citizens expected their counties
to start offering much needed public services immediately after the elections in zor3. A
phased/gradual transfer of functions could not match the immediate expectations of
citizens; it could have prevented the counties from deiivering promises to their electorate.
Furt}ermore, transferring functions and resources asymmetrically could have perpetuated
the very inequalities that the devolved system was meant to address, because poorer

r IGRTC, 'strategic P\al.2016-2020' (2015).
sr Section rS(zXc) of the Sixth Schedu-le to the Constitution a-nd sections z3 and z4 of the Transition to Devolved
Government Act.
s.Council of County Gouernors u Attorney General and 3 others (High Court of Kenya, Constitutional and Human
Rights Division, Petition 4Zz of zot4).

"Big Bangi'Transfer of Functions

Soon after the March zor3 elections, the first Summit was held (attended by the President

and Goveruors) where a setilenert was reached. t}at all functions due to counties.would be
transferred to tle counties immed.iately. This agreement went against the intention of the
Iegal framework that envisaged a gradual transfer of functions.

At the time of the alnouncement, the TA had not carried out an aaalysis of the national
and county functions in the Fourth Schedule. The functions and resources that were to be

transferred to counties were, thus, not clear. The TDGA provides that the criteria for the
transfer of functions should include:

. Whether there is existing legislation concerning the function

. Whether there is a framework of service delivery in place

. An-assessment of capacity to perform the function

. Arrangements for further decenhalisation of the function

. Infrastructure and systems to perform the function

. An approved plan by the county on the performance of the functions

While the TA subsequently elaborated on the Fourth Schedule functions through legai
notices, the big bang transfer had brought confusion to the process of analysis and transfer
of functions.

oo



counties could not have met the criteria for immediate transfer of functions. A political
settlement between tle President and the county governors, within the ambit of the Inter-
Governmentai Relations Act effected the transfer of all functions under the Sixth Schedule.

+-g+ Sixthly, concurent functions have engendered conflict and confusion in implementation
of devolved functions. There are instances where the National Government, which is
primariiy assigned the policy-making and standards setting power while county
governments also assigned implementation roles. In some cases, the county governments
have allocated resources ald implemented functions that could be excluiively National
Government (e.g. education bursary programmes, and purchase of police vehicles).

4-35 As already mentioned, there is confusion on which level of government is responsible for
what function even with regard to devolved functions. This is happening largely because of
the failure to effectively unbundle fuactions. In tle health secto{ there has 6een confusion
in the division of health functions between the National Government and county
governments. One of the contentions in the sector has been whether Level 5 hospitals
should be assigned to the National Government or countSr governments. ThiJ confusion
led. to a court case on the division of health functions-between the two levels of
government.ss In the case, t}e court emphasized the need for resolving issues regard.ing
d.ivision of functions tlrough mutual consultation and cooperation.

Similarly, there is confusion and conflict in the water sector. The county governments are
responsible for, among others, the county public works and services, including storm
water management systems in built-up areas and water a:rd sqnitation services.sa The
county governments are also responsible for implementation of specific national
gov_ernment policies on natural resources and environmental conservation, including "soil
a:rd water conservation".3s On the otler hand, the National Government is responsible for
the use of international waters and water resources.s6

+-96 Finally, there is no national poliry or sessional paper to guide implementation of
devolution. Although soon after the adoption of the new-Constitution, the then Ministry of
Local Government developed a draft sessional paper to guide the implementation of
devolution, the poliry document has not been completed. The Cominission for the
lmPlementation of the Constitution (CIC) acknowledged the implications of tle failure to
develon a coherent poliry on devolution. In its end term report of December zor5, CIC
noted. that there is an urgent need to finalise the policy, the analysis and costing of
functions, and unbundling of concurrent functions before the end of the transition
Period.az

4-37 Some efforts have been made to address the confusion and potential risks ensuing from
the unclear division of functions. TWo inter-agency committees have completed ana]yses
on duplication of fuactions in specific sectors, and the extent to which national
government is performing county functions.ss The findings and recommendations from
these committees informed some of the sectoral agreements on division of functions,
responsibilities and resources in sectors such as tansport and infrasructure sector.

tz Oktya Okoiti Omtata and another u The Attorney General and 6 others, High Court of Kenya (Constitutional and
Human Rithts Division) Petition No.593 of zor3.
arSection rr, Part II of the Fourth Schedr:Ie.
rsSection ro, Part II ofttre Fourth Schedule.
s5Section z, Part r ofttre Fourth Schedule.
r- CIC end terrn report, pp. 9495.
'oReport of lnter-Agency Task Forcc Appointed by the Cabinet Secretary to the National Trcasury to determinc the
extent to which the National Govemment is performing functions that are assigned to Counry Governmeuts under
the Fourth Schedule of Constitution.
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4-38 Furthelmore, ihe National Government commissioned a Capacity- Assessment and

Rationalisation of the Public Service (CARPS) programme in zor5 rvhose findings also

noi.a 1ack of logical conclusion of devolution of functions. The repo{ noted, specifically,

that the Nationil Government was still performing, d.irectiy and indirectly, some of the

devolved functions, and that county governments wele also performing functions not

devolved. There weie also functions devolved but not fully operationalized.

County Finance Managernent and Planning

4-39 The Constitution puts in place several measures to ensure prudence, fiscal-discipline and
' "- 

accountability at both national and county level. This was in response to the_demands of

Kenyans foi prudent management of public resources to ensure efficiency and

effectiveness in serYice delivery.

4-4o Chapter Six of the Constitution, which outlines the principles of leadership and integrity,
forms one of the distinct provisions that place on State and Public officers the requirement

of ethics arrd integrity in the performance of their functions'

4-4r Article 212 aligns county borrowing to National Government guarant-ees. Arficle zz6(5) of
the Constitution furthei places a responsibility on all officers, including political officials

to undertake their functions transparently and in an accountable manner by requiring that
any d.irection or approval on the use of public funds that_is contrary to law or instruction
would rend.er tle offi"l^l liable for any lois arising thereof and surcharge for such loss. The

Genera]. Performance of the TA duringthe Transition Period

By the time the TA left office (March zo16), a number of tasks bestowed on it by the

fbCe had not been completed. These include: the analysis and unbundling of

fun"tio.rr, costing of nationa-l and county functions, audit and verification of assets,

u*o"! oth"r furr.:tions. Undoubtedly, there are a number of functions that the TA was

uUiu t"o effectively undertake, such as facilitation of county take:oveiS,-ptEparafo-n.of

first budgets, pro"rre*ent of initial facilities for counties, etc. However, ma11y of the

functionJseen as critical to impiementation were not complete by the time the TA left
office. Efforts to extend tle mandate of the TA beyond its third year were unsuccessful.
prrUrn 

"nt 
opposed the suggestion to extend the term of the TA on grounds that the

int".*o"u."mu"t1 Relatioil Technical Committee (IGRTC) that was envisaged to take

over tf,e remainder of functions had already been formed'

Among the challenges cited by the TA include:

. The initial delay in establishing the TA

. Grossly inadequate resources that could not support the performance of core

functions
. High and unrealistic expectations about benefits from devolution that tanslated

to pressure on the TA
. poiiticat pressure to implement the big bang approach
. Subordination to the Ministry of Devolution and Planning, which exerted

financial and institutional control over the operations of the TA
. Inadequate and slow flow of information from Ministries and other agencies of

the National Government. This specificaliy limited access to information and

data that could have facilitated crucial processes such as costing and analysis of

functions
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Provision specifically requires that the consequence is to apply whether the official
lsyaain5 in office or not.

Tr ansp ar ency and accountabilitg

4-42 The Constitution has put in place mechanisms to secure transparency and accountability
for county finance_ management. futicle zzSQ) provides for enictrnent of a public financl
mztDagement legislation (now the Pubiic Finance Management Act of zorz)tb spell out the
procedures, stn:ctures and responsibilities for financial conhol and management at bottr
national and countylevel. Article zz6(z)_requires a-n accounting ofEcer of aiational public
entity to be accountable to the National Assembly and the accounting officer of a dounty
publig entity to be accouatable to the County Assembly, respectively. ,{:ticles zz8 a11d, zz9
establish the shared offices of ttre Controller of Budget a-nd Audiior General to sanction
withdrawal of funds and audit their expenditure, respectively. The functions of these
ofEces tlanscend the two levels of government.

4-43 The Constitution 
-aad enabiing laws plovide for the enforcement of transparency a:rd

ac-countab_ility h $" management of public resources. The capacity of countiL to operate
effective financial-manageme.nt systems, and adopt the principtes of nansparency and
accountability in their operations has raised concein. The concern is parricuiarly around
ttre flagrant exPenses 

-of 
County Assemblies, misuse a:rd misapplication of r*orr""s Uy

county Executives, and non-adherence to public procurement laws.

4-44 Reports by the Auditor General also indict the county governments for the tailure to
g11d-ently use _public resources. The reports show wherL iome county governments have
failed to comply wrth the PFM Act, the Public Procurement and oisiold e"i and other
fiscal_responsibility principles. The reports also cite instances of misuse of funds through
spendjng on foreign tips, and payments to non-existent entities. There ,re also
u-nautlorized expenditures on car and house mortgage leans, and spending above budget
Iines in the fiscal years 2o13/zor4 and zot4/zor5.

4-45 Waste in the use_of public resources is reflected in people's perceptions about comrption
in the counties. The n*iona1 survey reveals that Bo perient o?the respondents believe that
comrption is rife in their respective count5r governments. And when asked in which areas
cormption was rife,- as many as 4o percent of them said it was in employment. Another 3zpercent said it was in procurement and tender awards while ten (rofoeicent said it was in
award of education bursaries.

Table 4.42
county?

In what areas would you say corruption is rife in your

Tender awards 32.o
40.o

Trade 3.o
Scholarship and bursary awards 10.o
Health sector 4.o
Agricultural services 2.O

Other 5.o
No further reply o.3
Refused to answer o.3
Don't ]orow 3.O

First Response Overall (9'o)
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Countg borrowing and conditional grants

4-46 Unregulated borrowing by county governments 
- 
can. adversely affect macroeconomic

stabiity. This concern L evident in the crafting of Article ztz of the Constitution, which

deliberately entrenches Nationa-l Government oversight over county borrowing through

guarantees, and the incorporation of legislative approval procedures.

4-47 h general terms, National Government guarante_e of loans by county governments is
' " 

dep"endent on the fr:IfiIment of some conditions including,inter alia, that the loans are for

"uiitrt 
projects, the borrower demonstrates ability to repay tle loan 

-plus 
interest,

p^.tirrr"otrry limits are not exceeded, and the financial position forecast of the borrower

is satisfactory. The Cabinet Secretary in charge of the National Treasury is bound to

ensure that he/she takes into consideration the equity between National Government

interests a:rd courrty govemment interests so as to ensure fairness inloan'guarantees.- '

+-+B The pFM Act prohibits counties from borrowing for purposes of recurrent expenditure. In
practice, howiver, some county governments borrow funds from loca] banks whenever

ih"y hure a liquid.ity problem.-Some borrow to pay salaries because of deiays in

disbursement of funds by the National Treasury.

4-49 The regulations and guidelines have been finalised but no county has borrowed yet under

the pfU ect guidehrles d.ue to a moratorium on all borrowing by counties that was placed

when the coonty governments got into office. Furthermore, some county governments

inherited debts irJm the formeilocal authorities. It is not clear-how they will pay these

debts. The IGRTC's comprehensive audit and verification of all assets and liabilities

should aim at addressing this problem.

Conditional grants

4-5o The Constitution provides that the National Government can provide arlrliti-onal funding
to counties in the iorm of conditional grants. As the name suggests, these funds are usually

meant for a specified purpose and cannot be spent in any other way by counties.

4-5r Conditional grants piay an important role as they filt sperific resource gaps $at ensure

fulfilment oispecific ob;ectives. Conditional grants can, for instance, be used to ensure

that counties provide certain services that are important for the achievement of national

objectives. Examples of conditional grants in Kenya include: the grant given by the

Ministry of Health to counties to facilitate free maternity services to womel, and the

special grant that is given to counties towards the support of Level 5 hospitals. Another
type of"conditional funds is the constitutional Equalisation Fund (created under the

ionstitr.tiorr). This is meant to support provision of services in marginalised counties and

enhance equitable access to services and development.

4-52 Conditional gralts to the counties have grown exponentially. ln z_ot4lt5, the total

cond1tiona] du"tr to counties amounted to IGh 6.S8+ billions.rs This figure increased by

more than roo percent in zo15/16 to Ksh 13.698 billion.qo The number of conditional
grants also increased from three to seven different conditional grants.

:s The cond.itional grant was composed of IGh r.85 billion for l,evel 5 hospitais, Ksh 4 billion for free maternity, and

IGh o.734 billion DANIDA health grant.
oothe'idditional conditionai g.its "." contained in the Budgetary Po)icy Statement of zor5fr6 and they are

composed of: l,evel 5 hospitals lrant of IGh z.o6 billion, Ksh 4.6 billion for free maternity, Ksh o.845 biilion DANIDA

healih grant, Xsh o.6rg biliion fuorld Bank health grant, Ksh r.98 billion for medical leasing, and Ksh 3.3 biilion Road

Maintenance tevy Fund (R-I\{LF).
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4-53 Currently, there.is no policy or regulation-s to guide the provision of cond.itional funding to
counties- There isno poliry or clarity on the nature and ievel of funding. Some of the fuids
described as conditional grants are actually fully managed by the lvatiJnJCovernment on
behalf of counties and do not, therefore, qualifyas gant.qr

4-54 Impgrta:rtly, while the Constitution recognises conditional grants, there are no furtherprovisions in the Public Finance Management Act on how cJnditionai grants to counties
tlo$.a be- appli-ed or-managed Thfo -."1"s that county governments ari shouldering the
additional burden of-planning for and implementation-of projects introJnced with the
support of conditional granls. This has the potential to steer ihetounties from their plans,
or put them in a situation where they spread their huma_n resource thin.

4-55 While conditional grants_ play al important role in tle financing of counties, the
unchecked expansion _and growth of conditional grants has a poteitiJ to negate the
autonomy of dwolved units of government to plan and spend resources.42 Excessive
condjtions in county_spending (in the form of con-ditional gr*tr; can erode the ability of
devolved units to address and prioritise local needs.a3

Countg ou)n reuenue

4-56 The grimary-s-ource of revenue for tle National Government and county governments is
taxation. Articie z_oz provides tlat county governments may receive addi-tiJnal allocations
either conditionally or unconditionally. Article zo4 establishes an equalization fund,whic\ il. o.I per cent of total revenues raised annually to provide tasic services to
marginalized areas and to bring them to a level enjoyed Uy-other parts of the nation.

4-57 Article 209(3) authorizes counties to_co{9ct property taxes, entertainmsa[ taxes and any
other taxes authorized- by an Act of par-liamen1. except ttre taxes ttrat are collectable by
Nationai Governmerrt by virtrie of Article 2o9(!. County governments may also imposl
$arges on services they provide. The sources of rerenre f6r the county lEernments arethus equitable shares of revenues_ raised nationally; owr, .e'nenrr.L collection; and
borrowing, which must be guaranteed bythe National Gvernment.

4-58 According to the Institute of Certified Public Accountarts of Kenya (ICPAIO zor4 Baseline
Survey on Devolution in Kenya with respect to public finance management systems, 3T per
cent of the counties sampled relied on single business permits as thleir .o." ior."" of local
revenue, 32 per cent relied on user-fees,with 3r per cent of them relying on property rates.
The study found that counties were facing serious challenges on own revenue coliection,
with some coulties 

-collecting less than what the defunJt local authorities, municipj
and/or county councils used to collect when combined.

4-Sg The Contoller of Budget reports also show that county governments have not been
meeting their targets on revenue collection. In zotgf t4,they 6oilected only 48.5 percent of
the target. This irnprovedto 67.o per cent in 2o4fi. rtre in-abliity of 

"oro'tier 
tJ lfectively

collect own revenue, ald_inability to meet their-own targets is clearly a challenge to
effective devolution. It is, however, important to note that [e abilities 

"rry ft ir imlplies
that the conditions for revenue collection have not improved in all the 

"or.rti*-

ar Jason Iakin (zor5), "Division of Revenue Bill zor5: What questions should we ask?', Internationa-l Budget
Parhrerships - Kenya.
+Jennie Litvaclg Juaaid Ahmad, and fuchard
World Ba* Sector Studies Series), pp. 12-13,
{3ibid.

Bird (1998), "Rethinking decenEalization in developing countries"
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6.82or2l2Ot3
48.s2C]-i/2C-L4 26.3
62.233.9zot4lzots

Table 4.5 : Local revenue collection per counties per year against targets

Source: Office of the Controller of budget; Annual budget implementation reuiew reports: zotz/zot3,
zot3/zot4, zot4/zot5

4-6o The challenge of own revenue coilection is iikely to result in further inequalities between

counties, particularly if some counties are not effrcient and effective in revenue collection
measures, or if there is corruption and mismanagement of resources. There is need to
institute greater demands for accountability and prudent use of resources at the county
level. It also implies a need for county governrnents to put in place measures-to-guarantee.,
increase in revenue generation.

4-6r Too much attention on equitable share of revenue has diverted focus on the counties' own
revenue, There is silence on how counties can increase their own revenue. This has
prevented a debate on how counties can mobilise more resources for development of their
respective counties.

4-62 But there is also need to acknowledge that during lhe zot3f zor4 period, the first year of
operation of county governments, many formulated guidelines and passed laws to- guide
generation of own revenue' In some instances, residents protested against increased taxes

ara toca leaders are a.lleged to have mobilized against these efforts. The county
governments met high winds. In the midst of the politicised efforts, county governments

[lossed over the issue of how to improve efficiency in col]ection of revenue and how to
prevent leakages associated wit} revenue collection.

4-63 An Interagency Working Committee has been formed to prepare an overarching
policy/legal framework to support county governments' own-source revenue (OSR)

inhancement. The Committee is tasked with developing a policy framework that will
enhance and guide maaagement of local revenue at the countylevel.+c

Equitable share of reuenue: Determining the sharablereDenue

4-64 The Constitution provides that'revenue raised nationally shall be shared equitably among
the National Government and county governments'.+s It is notable that allocations to the
County Governments have increased in the last three years. In zor3/r4,county
governments received about Kshrgo billion. This increased to Kshz5g.77 biliion in the
zot5/t6 budget, showing an increase of about 36percent. It increased to Ksh z8o billion in
the zot6/17 budget, representing an increase of B per cent from the zo15/16 budget.

4-65 Articie zo3 of the Constitution also provides that the arnount allocated to the counties
should be no less than r5 per cent. It provides that this is calculated on basis of the most
recent audit account of revenue received, and as approved by Parliament. The most recent
audit account has a two year time lag. On the basis of this audited. account, county
governments have been getting double the constitutional threshold of r5 per cent. The
amount aliocated in zotg/t4 was 31 percent; 42 peI cent in zot4/t5; 33 per cent in
zor5/t6 and 3o per cent in zo16l17. But if the equitable share is based on total sharable

aComments by the National Treasury on the Report of the Working Group on Socioeconomic Audit of the

Constitution of Kenya, 20 i0.
qs Botb Articles zor(bXii) and zoz(t).
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reveDue, then the county governments have been getting about zr per cent of sharable
revenue, per year on average, in the last four years.

4-66 The issue of how much should go to the county governments, nonetheless, remains a
subject of debate. Some argue for amgndment of the article that provides for not less than
15 per cent of the revenue to be equitably shared. Different troups, all keen to ensure ttrat
more tlan 15 per cent of the revenue reaches the county governments, have presented
different proportions of the national revenue that should go to tle county governments.

4-67 One point to ma}e is that there will be no end to demands for more funds by the county
governments. The service provision needs are endless but the resources are finite. All the
parties have to recognise this as a challenge. The needs of county governments must be
addressed with available resources. Similarly, the National Government must address
national needs by balancing this with those of t}te county governments. Howwer,
discussions on how much should go to the counties should not be oblivious of the need to
balance between national development priorities, the priorities of the two levels of
government, the constrained resource and revenue base of the county, and the need not
to overburden the country with loans or borrowing obligations. The country must stike a
balance between tlese ends.

4-68 Article 2o3, on tle other hand, establishes criteria to'guide the determination of the
equitable sharing of such revenue. However, questions have been raised on the meaning of
'n2fienal revenue subject to sharing between the National Government and the county
governments'. For example, the national budget for zot4/t5 was Ksh r.B trillion but the
arnount subjected to the vertical division of revenue was Kshr.z trilIion. A total of Ksh 6oo
billion was not part of equitable sharing.

+-69 The National Government argues that borrowed money or grants earmarked for specific
projects cannot be included in the vertical sharing. The government adds that the
provision for debt tepayment must be made before the balance is shared. It is aiso argued
that money borrowed for national interest projects such as tle Lamu Port-South Sudan-
Ethiopia Transport (IAPSSET) corridor cannot be included in the vertical sharing of
revenue raised nationally.

4-7o On the other hand, there are those who argue that it is the entire of the last audited and
approved revenue that the government should share. They argue that the national audit of
account is usually behind schedule by not Iess than three years. By the time the accounts
are aud.ited and approved, the actual size of reyenue would be slightly more than the last
two years. For this reason, they argue that equitable sharing should include all the revenue
audited and approved.

4-7r Although the Commission on Revenue Allocation has provided a formu-la for tlis, the
meaning of the revenue to be shared will remain a subject of debate as long as t}re counties
continue demanding for more resources. Furthermore, the national interest projects are
identified through processes that do not involve county governments. County
governments should make input to the identification of national priorities and the specific
role that the counties are to play in order to facilitate the pursuit of national priorities
within their counties. Including county governments in planning and resourcing tlese
projects will be one way of settling this debate.
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National Planning Priorities and County Mandates

4-72 The Constitution creates two levels of government rhat are distinct and interdependent.

The existence of common constitutional goals and objectives implies harmony in the
manner in which the two levels of government conduct their affairs, including a common
vision on development objectives, national interests and priorities.

4-73 The National Government has an overali pol-icyn-rakilg and regulatory function in virtually
' ' " 

all sectors of county governance. However, this firnction can only be carried_out effectively

in consultation with counties, who have a duty to implement national poiicies ald
standards, but who similarly have autonomy in planning, budgeting and implementing
county programmes.

4-74 Thereare coneerns about inadequate eooperation and consultatisn between the two levels

of government. The two governments did not adequatd consult on.development of
national policies for devolved functions, and procurement of services to support
implementation of devoived functions such as health and agriculttue.

4-75 There is inadequate institutional interaction between the two levels of gov-ernment. In
2015, consuitations within the Summit were minimal and took place at the end of the year.

Further, the Inter-Governmental Relations Technical Committee was established more

after county governments were established. It is not yet firIIy function?I and has not
facilitated. effective inter-governmental relations and harmony in the d.evelopment of

. policy and planning. ThiJ may constrain the effort to dign county plans to national
i"r"lgp*"ni plans dnd vision. The County Governments Act, however, requires county
development plans to be aligned with national priorities

N ational and county p lanning

4-76 'lhe constitutional and legal provisions on cooperative county planning are well
entrenched.. So far, county governments have followed National Government guidelines in
preparing their County Integrated Development Plans_; tle process-was implemented for
ihe-first time in zor3/r4. Integrated development planning should be evident in how
national and county projects are being implemented. While the counties have attempted to
follow the nationaiplanning frameworks (such as Vision 2o3o) in their activities, there is

still some evidence 
-of 

fragmentation. For instance, the continued implementation of CDF

projects (despite u co,rrt ruling deciaring the fund .unconstitutional) is evidence of
iragmented r"*i"" de1ivery. Furthermore, counties are implem_enting Ward Development
punds a11d it is not clear whether such measures are aligned with the broader county
development plans.

4-77 The County Executive is required under section 47 of the County Government Act to
report or, ih" implementation of county p-lans to the County Assembly._ These reports
should inform national reports on the realization of Vision 2o3o. For this reason, the
relevant national government ministry should ensure harmonisation of national and
county pians through a consultative process. This will ensure a common approach to
realization of national priorities.

Urbon areas

4-78 While the Constitution creates 47 counties across the country, Article rB4 
-envisages 

a

separate structure and framework for the management of urban areas. This is because the
needs and seryices of urban areas differ significantly with those of rural areas. It was

therefore important to think about the differentiated approaches to management of urban
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and rural areas. Parliament passed the Urban Areas and Cities Act (UACA) to provide for
the criteria for the establishment of cities (at least soo,ooo peopie), municipalities (at
least 25o,ooo people) and towns (at least 1o,ooo people).

4-79 How-eYer, ttre population threshold that is provided i:r the Act is high and leaves out many
of the urban centres in Kenya from classification as municipilities. The Transition
Authority led a process to amend the UACA in order to lower tlie threshold to practical
Ievels so as to bring many of the middle level urban centres within the framewoik of the
Act Furthermore, the draft Urbar policy is yet to be adopted.

Cooperation and Consultation

4-8o The Constitution requires consultation and cooperation between the two levels of
government i" t9 plaming and performance of functions, the management of public
finangs5, and making of laws, apong other processes. Indeed, the Consltution envisages
constant interaction between the two levels in order to ensure harmony in the
implementation of the Constitution. This is also meant to ensure harmony in pursuance of
common priorities at the national and county levels.

4-8r Both levels of government have not effectively adhered to the principle of cooperative
government. This rem:ins one of ttre main challenges in the i.'lplementition of
devolution. The Senate and National Assembly contest over rolesj mandates and
procedures have resulted in an advisory opinion of ttre Supreme Courl There are other
cases where disputes between different public institutions hive ended up in the courts.

4-Bz Inter-governmental relations are not good. They are fraught wittr suspicion. County
Governments have voiced concern that the National Government is not firlly supporting
devolution. The National Government, on tle other hand, regard the county governments
as ungratefuI and wasteful. These perceptions prevail despite the intergovernmental
sEuctures established under the Inter-Governmer,rtal Relations Act and pubtic Finance
ManagementAct.

+-8S The county governments have filed court cases against the National Government on
t'insfer of functions such as roads, the summoning of Governors, and the budget caps for
county assemblies. In general, inter-governmental relations in Kenya devofution- have
been adversarial.-Yet, cooperative devolved government requires thai the society moves
away from the adversarial approach to consultation, negotiition aad consensus Luilding
approach.

4-84 The devolution structure, in particular, and the functional assignment design in the
Fourth S&edule requires concerted efforts of cooperation and consultation iri order to
deliver on development objectives and service delivery. The National Government has
international commibnents and reporting obligations for functions that have been
assigned to counly governments, and any sanctions for non-adherenee would be to
National rather than cgunty governments. On the other hand, county governments bear
the greatest responsibility for delivery of socio-economic rights provided'fo. under Article
43 of the Constitution. The intersection of these rights with county government functions
transforms them into binfing obligations of the county governments.

Senate and representation of counties at the national leuel

+-BS The primary role of the Senate as articulated in Article 96 of the Constitution is to
"represent the counties, ald serves to protect the interests of ttre counties and their
governments". Consequently, the Senate is meant to be the eyes and tlre voice, and
embodythe wisdom and will of ttre counties.
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4-86 The Senate is expected to exercise surveillance over t}e }trational Assembly's law-making

power and ensuie that public policy measures, regulations and legislation incorporate,

iromote arrd protect county inter;sts. As a pariiam"-ltury forum, t}e Senate is the

ilutfo.ro in which to scrutinile National Government obligations to counties and monitor

ifr" implementation of mandates and commitments in iine with constitutiona]

responsibilities.

+-82 The constitutionai design of a d.irectly eiected Senate has inadvertentiy undermined the

objective of enabling th"e Senate to sirutinize the national government's.approach to and

reiationship with the county governments. Furthermore, there is no institutional }ink
between the Senate and the iounties. There is no mechanism by whfch the county
governments and their interests are adequately represented at the national level' Absence

5f such mechaaisms has often led to conflicts between Senators and Governors, with each

Iayrng elaim to representafion of county issues.

Conclusions and Recornrnendations

Public participation in d.ecision moking at the national and county leuels

4-88 There is limited participation of the public in the making of decisions at both the county

and the national ]evei. tn maly instances, many people are confusing civic education with
poiitical participation. lAese are different'

+-gg It is recommended that Parliainent, in consultation with ttre Ministry of Devo-lution and
' ' if*"ing, develop a comprehensive national poliry and guidelines on participation for

both thJcounty government and the National Government'

4-9o On the basis of this policy, the national Parliament should develop th-e necessary pieces of

legislation to support participation in devolution-related activities and processes.

4-9r The county government and the National Government should provide colnprehensive- '- g"iaaioe. 
"rr? 

benchmarks to support participation. These should be issued alongsid-e the

policy on public ParticiPation.

Number and sbe of counties

4-92 Changing the number and size of counties will lead to deep politicisation__of devolution and

pol"riseitr" country along various lines. It is recommended that efforts be spe-nt- in
'ensuring that the current county governments are achieving their fuIl potential, and that
they are put into oPtimal use.

4-93 There is need to formulate relevant policies and legal frameworks to encourage and

support economic integration among iounties. This should not be left to gentleman's

agreement.

4-g4 Alegal framework and principles should be developed to guide joint delivery.of services
' - ' throigh effective coopiration and inter-linkageg between and among counties serving

simili or adjacent geographical regions. This should address the argument that some

county governments are too small to be economicaliy viable'
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Functions for countA and national g ouernment

4-95 The Fourth Schedule is subject to multiple interpretations and a source of conflict between
the county governments and the National Government with regard to who is in charge of
certain aspects regarding the various functions.

4-96 It is highly recommended that the Sessional Paper on Devolution be fui:tized to clear
ambiguities in the Constitution a-nd the releva-nt laws in the functionr of th" t o levels of
government.

4-97 The proposed policy on devolution should provide for the following principles:

(i) Development of common and objective criteria fey dslflmining ttre content for each
function based on the role and responsibilities of the relevant ilvel of government in
the Constitution;

(ii) Outline res_ource requirements, including the financial, human, infrastruchrre
resources tlat incorporate prudent, responsible and most efficient use of the
resource in line with the function, and avoiding duplicatio!;

(iii) Setting benchmarls and standards for the performance of fuactions in order to
ensure realization of constitutional obj ectives ; and

(iv) Lann8 tle principles for unbundling of fuictions for both levels of government.
More impolaotly, it should address the delineation, verificatior, ,jd"tion and
valuation of national assetsfliabiiities, on one hand, and county assets/liabilities, on
the other.

a-98 T!9se principles shor:-ld in turn guide the transfgr of funds and resources for performance
of functions.

4-99 The Transitional Authority and/or the Inter-Governmental Relations Technical
Committee should facilitate the development of sub-sector policies for all devolved
functions' The process to develop the policies must include the Coun"il-o-Gorr".rorr,
alongside the relevant governmeni ministies, and otler stakeholders.

4-1oo Unbundling of firnctions should immediately follow the development of sub-sector
policies. Again, this shou-ld be developed in consultation *itf, tn" Council of
Governors, the relevant ministries, and other stakeholders.

Aligning expenditure to functions

4-101 Costing of functions was not effectively done at the beginning of devoiution. For this
reason, there is always debate on how much resourcls should be ailocated to the
county governments to carry out their functions.

It is recommended that respective National Government and county governments
prepare theirbudget estirnates in line with the division of functions to-ensure that
the budgets correspond to the functions for each level of government and to ensure
that there is minimaj overlap of functions. Similarly, the C*ontroller of Budget should
sanction withdrawals only after ensuring that such withdrawals *" glurlrt for the
mandated functions and are in line with the Fourth Schedule as well as tle
framework of unbundled functions.

4-ro2
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4-103

4-to4

4-Lo6

County borrousing

4-to7

4-1oB

Reuenue collection

4-109

4-11O

4-tlr

Given the delivery-forecast nature of the Constitution, the recurrent expenditure of
it e counties, particulariy the wage bill analysis, should consider distinguishing wages

that relate aiiectly to dlvolved functions and in particular the_core service delivery

r""f, * health, education, agriculture, and water being redefined, controlled and

accounted for specifically as service delivery expenditure in, the future for socio

economic impa& monitoring. This also implies a need tuethink the definition of

recurrent and^ development elxpenditure ,rnder devolution. The definition of wage bill
may need to change fo u."orn-odate those recruited to specifically provide services'

The Aud.itor General's review of expenditure should focus on the purpos-e for-whjch

expenditure was incurred and its jurisdictional propri"ty, Td specifically whether

tt. 
"rp"oditure 

conforms to the division of functions/unbundled functions and

whether expenditure has been applied }awfuIly and in an effective way'

Ali legistatiou e..'anating from National and County Assemblie,,Q sh.ould incory$a].g L-. --. *
r"fr.aii" outlining the frrnctions to be performed by 9ac!r level of government. The

i#ri"tio" should"define, to the lowest possible level, the functions for the area under

lefislation, indicating exciusive functions for the National Government and county

government and concurrent functions.

There are no procedures and regUlations to guide county borrowing, yet there are

macroeconomic risks associated-with excessive- borrowing by counties. The Inter-
Corurrr*"rrtal Budget and Economic Council (IBEC)has developed a drirft policyto
guiae co"nty borrJwing. The draft should be subjected to consultation with the

counties and adopted to assist in county borrowing.

Is also important to ensure that the plocess of approving county borrowing is

oblecti.re *d bul*""d. Furthermore, the framework for county lorrowin-S s.houl{

Jto* O""iUility and accommodate county governments' innovation in design of

borrowing instirrments, while ensuriug tight fiscal discipline by counties'+0

The county governments should explore various approaches and opporlunilies j9r
increasing rJr"rrr" collection. Automation of revenue collection systems is _criticaiin
t}]i" ..g#a.. Secondly, ald w}ere- possible, county governments should use the

revenue rarsrng pro*ion. within th-e County Government Act, such as establishing

county 
"o.poritiors, 

to establish Special Purpose Vehicles (SPVs) for investment in
orderio raise additional revenue. Counties could also endeavour to offer competitive

and professional services in core competence areas to raise additional revenue.

The Inter-Governmental Budget and Economic Council (IBEC) should initiate
dialogue between county governments and the National Government to identify
*"*". by which to rewird the county governments that demonstrate increases in
o*r, .".r"ore and sanctionthose that perform poorly. The Senate and the National
Assembly should thereafter legislate the recommended approaches in order to

anchor them in law.

Relatedly, the National Government should have conditional grants to County

Governments that are given to counties on the basis of enhancement of own revenue

collection; this wi| incJntivize the county governments to collect more internally.

46lnstitute of Economic Affairs, Economic and Administrative Implications of the Devolution Framework Established

by the Constitution of Kenya. Nairobi: Institute of Economic Affairs'
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4-L72 The Commission for Revenue Allocation should cond.uct stud.ies, in consultation with
the Council of Governors and the National Government, on revenue potential of all
eounties- The study should seek to identify latent resources, establish potentiJ
revenue generating assets a:rd identify means of maximising the or. of e*isti"i
reso[rces.

Conditional grants

4-1L3 There is dire need for guidelines on the approach to and management of conditional
Erants given to counties by the Nationai Government. The coniitional grants should
be determined and managed in a manner that not only preserues ,.Jri*sises the
autonomy of corrnties to plal aad perform functions,- but also in a manner that
facilitates the achievement of commonly agreed objectives between th" t*o levels.

4-a14 The National Treasury, IBEC, Senate, end counties should develop a comprehensivepolicy on 
_ 
approach to the determination, dis[s.5ement *d ,o*ugement of

conditional grants that address the concerns above. The guidelin*lfrJa address
essential issues such as:

(i) Mutual planning between the two levels on the level and nature of cond.itional
funding for each year;

(iil Spending and-reporting obligations of counties with respect to each cond.itional
grant to counties;

(iii) Level of county autonomy and obligatiors in respect of each cond.itional grant;
and

(iv) The integration of conditional grants in County Integrated Development plans.

(v) Auditing of such gants.

4-115 With reg_ard to the Equaliz2li6n Fund, there is a need to ensure that the fund is used
in accordance with the intended objective. In particular, the Fund rt oufa U" used for
the p-urpose of enhancing access to services in marginalised counties la*Jn"a under
the funding criteria. In this regard, it is impoiant that the identifiE counties
prepare and_ submit plans on how the fund willbe used to bring services at par with
the rest of the country. The National Government should retaii * udyi5;ry role on
the manner in which the fund is used so as to ensure the activities ."lportla uader
the fund meet the set objective of promoting inclusive developme#i"-tn" t.r!"i
cqunties.

4-tt6 Additionally the county governments rec-eiving the Fund should, where possible,
inter-link their plans to collectively address their developmenl challenfies. fhe
beneficiary county Sovernments should also be provid.ing ."pors or, ,titirrtion of the
fund and progress made in achieving the objectives of thE nrna.

Consultation and co op er ation

4-L77 Conflicts have been a common feature of inter-governmental relations. There has
been minimal dialogue on how to address the cJnflicts in their relations. This has
uadermined the principles of the moperative governmeqt envisaged in the
Constitution.
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4-118

4'119

4-t2O

4-127

4-122

4-723

4-124

Urban areos

4-125

4-rz6

The IGRTC should be making a follow-up on resolutions made by the Summit; the

body should also oversee the execution ofthe resolutions.

In judicial adjudication of disputes between the two levels of government, the courts

should, as a priority, satisfy ihemselves through evidence that efforts are made by
par[ies to enforce 

-consu]tation 
and cooperation before approactring the courts.

^surcharge of parties who undertake vexatious litigation usin-g public funds before

engagin[ in a]iernative dispute resolution should be considered'

There is need to develop joint House rules for the Senate and National Assembly to
reinforce and concretise ionsultation and cooperation between the two houses. It is
recommended that legislation expounding on tle process of determining i"B-rt]^tiY!

roles of the two chambers (und.er Articles tro and rl.3 of the Constitution) should
provide for:

Clear procedures of ensuring that before ary Brjl is !-abt-gd in any of the two
chambers, a joint process of determining whether the BiIl affects counties or not is
completed. Th"r" ihould be consensus by both Speakers-on the nature of the Bill
(whether the Bill affects counties or not) before debate on the BiIl is commenced.

Specific timelines for consideration of legislation in either House, especially for

"riti"rl 
Bills such as the Division of Revenue and County Allocation of Revenue bills.

The two chambers establishing a joint "tagging/filtering committee or comnittees"
that can deliberate and advise the Speakers on the type and nature of every Bill
tabled for debate in any of the chambers.

The Senate and the county governments lack clear structures for consultation and

collaboration. The Constitution should. be amended to provide for establishment of
institutional arrangements to facilitate consultation between CountyAssembiies and

the Senate, as well as between the Senate and the county governments.

Parliament should expedite the proposed amendments to the UACA in order to
ensure that more urban areas acrosi the country are brought within the national
urban governance framework'

The draft pqlicy on urban governance shouid be finalised and implemented in order
to ensure effective management of services in urban areas across Kenya.
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Introduction

5-1 Under the independence Constitution, basic social servi-ces - education; health; water -
weie in the hands oit"gio.tul governments, a carry-over from the colonial adminishation's

low attentio" t;;;;;" rp"Eifi.uly targeting human welfare improvements among tle
,natives,.+z ffr" ,q6J-Llrsiitutional refo"rms that abolished regional governments also

abolished tleir main source of revenue - the Graduated Personal Tax, thereby fiscally

""nt";rrg 
the deiirery of social services in Nairobi, with implementation decentralized to

either l"ocat G;;;ents or the Provincial Administration.cs lnto the 199os, however,

Local Government finalces became unsustainable, undeimining their pibvGi6ttirf of

social servic"r """" ". 
tfrey accumulated debts, triggering a financing rescue package in

the form of the Local Authority Transfer Fund in 1998'4e

5-2 The early independence years had witnessed rapid improvements in human weuare

indictors. Horierrer, centralization of social and indeed all pub)ic services soon

encountered probl.-". Firstly, regional socio-economic inequalities 
- 
meant unequal

cupacities to inrest in provisioninglnfrastmcture through community-based harambee

effort.so Further, tfr" poiitl"ired sha-ring of pullic reso-urces, as well as the- r9B9- launch of

cost-sharing/r".ou-".i meant that arJas lacking political favour were denied essential

services; ,ria tftut 
"""ess 

to social services would depend on household and community

means.51

5-3 These realities greatiy exacerbated inequalities' - leading to -demands 
for gleater

decentralizea ""t3r"*V 
over public ,"rorri"r, which came with the new Constitution in

zoro. In t""pi"g-*itU'good iractice, the Constitution-not onl,y made the two levels of
go""."*."t hirf;""t bui inteid"pendent, but its Fourth Schedule also specified a basic

division of functions between the two levels, and also provided a framework for sharing

resources U"t*een tfre ievels and across ft,e 47 counties (Chapter rz)' Importantly, thg

Constitution also tlevotes Chapter 4 to the BilI of Rights, including 'first g-eneration' civil

""J-pofiti"a, 
,rrd ir""orrd generation' social, economic and cuitural rights. The latter

include health *d *at"r, *fri"h are largely the responsibility of county-governments, and

education *hi.hl; largely a National G6vernment function, alongside the management of

all poiicy frameworks.

S-4 This chapter tracks the provisioa of selected social services over the period of transition

into devolution, iocusiog o., chaages in facility numbers, ,116 !1dget and- personnel

resources. The'review feriod willften stretch to the zoro adoption of the current

Constitution, which should have elicited some changes in the management of public

resources for social service de1ivery. However, the marked transformation in service

delivery frameworks - given the F-ourth Schedule's division of functions between the

CIIAPTER FNIE,

TTIE IMPACT OF THE
SOCIAL SER\TICES

CONSTITIJTION OI{ DELNTERY OF

+zFor example, see Chaiken, M.S. (rgg8)' Primary health care initiatives in colonial Kenya' World Daelopment,Yol.

26, No. 9: t7o1-r717.
rsThis centralization was designed to curtail the risk of success{u-l opposition regional-governments und-ermining t}re

aura of Kenyatta's KANU 
""o6J !or"r"ment. See Jennjfer Widner (igq,), fhe Rise of a Partg-State in Kenya' From

"Harambee!" ro 'Nyayo/'University of California Press'
4e The Fund was desigDed iigpfi"'*u"t th" financing of the services and facilities tley are required to provide under

the lnml Government
*i"" fralgra, Ted (rggg), Ethnic Diversity, Mobility and School Funding: Theory and Evidence from Kenya'

Department of Economics, Harvard University'

" 
i'u" ftlU"g"u J.K, Bloom, G. ,oa s"guU, rra.tra. (rsss), Impact of user fees on rmlnerable groups: The case of Kibwezi

in rural Kenya. Social Science and Medicine,4l(6): 829-835'
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National a:rd county governments - should oniy be monitored since the March zor3accession of county governments. Consequently, this ..ri.* can at best cautiously gaugettre impacts of intertsentions since the zbro p;;Jg^d;n of tle n"* coostitution, butmuch less ca-n be said for the two year-old tevoluti"on Lra. Indeed, while social sectorhP"F a'nd outputs gn be *"*oted immediately,-tU" out"oooes aad impacts can oftenonlybe discerned in the medium to long term.

Changes in the Social Sector Budgets

s-6 The ma-n'ner in which individual entities have interpreted the division of functions and thehuman and financial resources for ttreir deli"ery be'twlln the two r"""r. ollo1r"rnment hasmade tracking a deeply gomFlex process. county government buag"f.J3." n.itn". or"pttrose of the old.centralizea gove'.oment, nor thoie of the present national govemment.Additionaliy, as illustated foi ro counties for finarrcial v"u (zot+/r5 (Table 5.r), budgetreporling sectors are not tle same across a]l county governments, mgking it difficult toisolate the exact allocation to aad actual spe"di"!-"ro? the social sectors of interesg viz.education, health an{ w1te5. Indeed, .Fr 264/4ieturns to ocoB aia ,Jp.rride suchrliiaggregatio::, meanjng it is not poriibl. to ;;;t;;io y"* data with which to assessttre impacf of devolution.

Table 5.r: rllustratingvariations in county sector budget returns,2o 14/rs

Source: Office of Controller of Budget (zotfl.s,

PofEce of Controller of Budget (zors), A.unual Couoty Budget Implementation Review, zot4/t5.Nairobi; oCoB.

Trends in the Budgetary Allocations to the Health Sector

5-7 Table 5.2 presents the nominai national health budget allocations for zoogf o6 to zot4/r5period, the total budget closing at 112-s percent oith" opening r-orrrt]rte Recurrentbudget closed at 59..o pereent high"r drl ,!" op*iog i;*i;'t'"t it ir^,rr"^ii"r"ropment
!9dget that experiences a phJnomenal chanie 

"T 
,is percent. The overall anddisaggregated budgets gto* yerr on year until z6rz79, uiui*ni.n tn.y nr air sharplyinto zo6/14 in response to the new resour"" ,IoLtion framework that considers
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devolution. During the pre-devolution era, the public health share of government
spending had stood at about 6 percent, despite ? ),ear zooo commitment among African
Union heads to ring-fence a r5 percent share for the sector. However, the table shows that
health's recurrent/development budget structure has performed well againsl the Public
Finance Management (PFM) Act's requirement at Section 15 (2) (a) that National and
County budgets move in the medium term to allocate at least 3o percent of their resoruces
to development spending. As the table shows Qast column), the development budget's
period average is 3z percent.

Table 5.2: Health budgets during the transition to devolution

Source: Kenya National Bureau of Statbtics (zot,), Economic Surttey

S-B As noted above, the disaggregation ofdevolvedbudgets for comparison across sectors and
counties is complicated, as shown in Tabie 5.r. However, a recent analysis based on 44
counties for which disaggregated data was available suggests that the health share of
county spending is about 40 percent, compared to 14 percent for education. Beyond
'sectoral allocations, an equally important concern is what ttre money is actually spent on.
There is evidence that county governments have iuvested - disproportionately, and even
injud.iciously,s3 for some analysts - in ambulances - leased or purchased outright - at the
expense of other inputs.s4 Further analysis of budgets is undertaken in the following
sections.

Trends in the Distribution of Health Facilihesss

5-9 Table 5.3 presents the regional distribution of aggregate pre-devolution health facilities
(dispensaries, health centres and hospitals) between zoo8 and zorz. The data illustrate
the inequities in distribution due to past policies that based facility availability on local
communities' capacities to construct the same, which devolution initiatives should
attempt to redress. Overall, aggregate facilities experienced a 35 percent change in
numbers to 8,375 in 2012, the regional changes varying from zo percent in Central and
Coast provinces to 64 percent in Eastern Province.

s3 Investment in ambulances suggests prioritization of facility-based emergency care, ratler ttran home- or
community-based preventive and promotive care.
s4see'I-easing of Ambulances by County Governments', at
http ://www.kenyaredcross.org/PDF/ambulancepressrelease.pdf Also see

http://www.kenyaredcross.org/index.php/healttr-social-servicesboth accessed on ro-o4-zor6.
ss The need exists for government ministries to officially map the diskibution of service delivery under the Provincial
Administration domains of the old Constitution to t}le county boundaries of Constitution (zoro). Sue-h an exercise
would enable an accurate review of trend data between the two constitutional dispensations.

r9',6OU '''22i324 23,7t,6 - 4,@ '"- 3o,5oo- '- -3$tgr - " 42,95r ---3o;14o' ---9S.6.-REEirffint

(IGh'ooo)

6s.6 68.s 68.o v.r 5E.o 49.o 62.6Percentage
share

65.6 69.4 8L4 79.9

9,832 5,430 6,947 17,435 75,226 20,246 2L,2r7 t4,3?4 31,350 215.3Development
(fsh'ooo)

9,943

3zo 27.9 42.O 51.o34.4 3o.6 r8.6 20-, s6.4 3r.5 32.4Percentage
share

47,935 48,4u 63,r99 76,o28 34,2o4 61,49o 1125TotaI 24,943 32,t56 29,796 246J6
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S-1o The inequalities in facility distribution are evident in the table below where, on average,
Rift Valley had z6 per cent of all facilities for a 

'26 percent national population share, but
North Eastern had S.S per cent of facilities for a 6 percent population share, while Western
had 6 per cent against aD 11 per cent population share. Inequity is further illustrated by
comparative levels of access. Whiie the Cenhal region had 3,298 peopie per faciiity, the
number stood above 9,ooo per facility for North Eastern and Western provinces.

Table 5.3: Trends in health facilities in Kenya's regions

5-rr Tabie 5.4 shows that the total number of registered facilities as at zor3 was 9,249, up from
8,375 in zorz. The numbers show the dominance of public health facilities at 48 per cent
of the total. However, the numbers also show the significance of the non-government
sector's 'for-profit' and'not-for-profit' service providers. The for-profit private institutions
stride the speckum from private ciinics to large hospitals. The not-for-profit irrstihrtions
are primarily the faith-based organizations (rr%) and health sector NGOs (S%).

Table 5.4: Ownership of healtl facilities, zor3

Source: KenAaNatipnal Bureau o/Sratrstrcs (zotfl, Economic Suruey

5-rz The Ministry of Health is currently developing al all-facility database that can help in
tacking changes in the counties. However, Figure 5.r shows the available data capturing

Average
period
facilities

Totd
national
nooulation

Nairobi 387 406 423 505 562 457 3,138,369 8.r6,879
6.3

Centra.l 1,199 1,251 1,345 1,413 L438 L,329 4383,743 3,298 18.3 11.4

Coast 723 852 8zs 794no 754 3,325,307 4,t86 10.9 8.6

Eastern 942 r,ro6 r,256 r,44L Lg8 1,259 S,668,r23 4,5o4 17.3 14.7

North
Eastern

198 232 264 278 29L 253 2,31o,757 9,48 3.5 6.o

NyanzS 776 n3 745 932 965 826 5,442,7tr 6,s88
11.4 14.1

Rift
Valley

r,648 r,732 t,876 2,o76 2,r.66 1,900 ro,oo6,8o5 5,268
z6.t 25.9

Western 426 457 509 532 46c. 434,282 9,418 6.3 lL.2

Total 6,r9o 6,696 7.an 8roo6 8.n7s 71276 38r6roro97 1()()5,3o7 10()

aooS soog solo sorl sola Average
pcrioil
facilities

Province Population
population perfaciliS'

Percentage
of...

share

Ministry of Health 3,965 42.9
Other publ ic institutions 438 4.7
Faith-based orge ni salioag 1,O53 Lr.4

Private instihrtions and private practice 3,500 37.8
Non-Governmental Organisations 293 3.2
TotaIs 9,249 100.o
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changes in county health facilities between zotr and zor5. The raw data on which the
figure is based show that facilities increased by about 35 percent during the era of
Constitution (zoro), but better data is required to distinguish the source of funding for the
expansion.s6 The Ministry has had facility norms that have been widely ignored over the
years.t/ As one would expect given unequal starting positions, and differing priorities, the
changes in the numbers of facilities differed widely across the counties.

Figure 5.r: County d-istribution of aggregate health facilities, zorr and. zor5
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5-r.3 Figure S.2 presents the absolute and percentage change in faeilities between May zor5 and
February zo16, based on the same data source as Figure 5.r. Overall, the change in facility
numbers in that 7-month period is modest as expected. However, Turkana County now
shows a sizeable increase in facility numbers, which traaslates to a change of about 37
percent. Busia also has a sizeable change of about zo percent while Nandi has no change
at all. tt is notable that Turkana and Busia counties are in regions that had lowest numbers
of heatth facilities as well as lowest accessibility. There has been a substantial increase in
facilities and access into the devolution years. Given the Constitution's transfer of health
to the counties, Turkana and Busia must now focus on redressing the inequities of Table

5.3, but need to rely heavily on ministry policy guidance, such as on personnel and facility
norms.sS

s6 For example, coutrty governments may simply be operationali"ing the many iille facilities already build by
community harambee,l,ocal Authority Trust Funds or Constituency Development Funds.
s{he respective catchment populations for dispeusaries, bealttr ceDtres aDd hospitals are 1o,ooo, 3o,ooo and over
tso,ooo, respectively. The disregard for these norms has been ilriven by the basis of facility expansion on community
means.
ss County government priorities often reflect a weak understanding of. cost-effective healtl care delivery. For example,
Figures 5.2 and 5.3 show some facility expansion for Kakamega and Vihiga counties, which have however invested
beavily ir leased Red Cross ambulances.
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Figure 5.2: Co,-nty facility nrrmbers, May zor5 to February zo16

Source: Ministrg of Health, auailable at
Dutrfbuhon of Health Personnel

http : / / tutuut. ehealth.or.ke /facilities /The

5-r4 The distribution of government and non-govemment personnel by category across the
regions is also an important concenr, and reflects gross inequalities 

"tlrrri6ur 
t"vels. Data

from the government's Economic Sur-ueA 2or5 reports a total 58,532 health personnel in
ttre county, 8z per cent of whom are in tle gbvernment sector. Across 

-tle 
regions,

Nairobi and Rift Valley alone account for respective 14 per cent and 2zper cent shaies oi
all personnel compared to their respective 8 per cent a-nd z6 per cent shares of tle
latioyl population. However, while the government/non-government distibution for
Nairobi !s equ{, t}.e government accounts for 8o per cint of Rift Valley's health
personnel. North Eastern region's share of aggregate personnel is a modest z per cent
compared to its 6 per cent share of tle national population.

5-r5 For the counbry's 7er. consultants, the public sector and Nairobi, respectively, accounts for
66 per cent and 43 per cent of ttrem. Of the 3,344 BSc Nursing graduates, tle government
sector and Nairobi, respectively, account for 6z per cent and 6S per cent of the group. Of
z,7zr Clinical OfEcers, Bo per cent are in government service, and z9 per cent *oit io nift
Valley while Nairobi accounts for rr per cent. This certainly impliei inequalities in the
ratio of personnel to population in tle different counties.se

S-i6 While Economic Suruey data lists some zo-odd cadres of medical personnel, Figure 5.3
looks at the changes in the numbers of ro cadres during the zoro to zot4life of 

-the nlw
Constitution. The most outstanding feature of ttre data Gthe respective z4 per cent and zr
per cent decline in Pharmacist and Enrolled Nurse numbers. Conversely, the greatest gain
was amon$ the Pharmaceutical Technicians, and Registered Nurses and Clinical Officers
also increased considerably.

lt!9T" of the- disparities are the result of history.'Richer'regions have built more harombee (self-help) financed
facilities, which tle Minisry has staffed.
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F-igure 5.3: Change in employment by health cadres, 2o7o to 2oL4

n:r:r 2010 rEEr{ 2014 o/o change

o

45.0

40.0

35.0

30.0

25.0

20.0

15.0

10.0

5.0

0.0

t
o

c

-a-

215.3

--t*-a
lra.t1

l.

. - ---144+- ..,

----'-.18:e*=--
t

28.1

l-__ 22.0

34.3

^ 96 change

6.8

225.0

175.0

-25.0

27.0

__l__ _ _
1!8

LO
. s.2A,

-cr '6'1 L
-12.r

 .

9.1

oU
E

eE

ou
o
0.

.0725

.075

_-,-t TrrAf{f

9.0

128

75.0

65.0

55.0

45.0

35.0

2S.0

15.0

5.0

-5.0

-15.0

-25.0

"".'" sJ sn'o C C -Ca"'T.s'"'e 
""-" ".'":"."""t_""".tr"

j'e .sb -8,

"".. d *d

Source: Ministry of Health, il{ffS database

S-rT A review of tle changes in aggregate county health staff is presented in Figure 5.4, with an
overall increase in staff of. 4,4t7. The counties whose staff numbers reduced over the
period numbered r9, ranging from Isiolo's reduction of. t7 to Kakamega's reduction of zzo
personnel. Of the counties whose staff numbers increased, the range was from Uasin
Gishu's 17 to Nairobi's 887. Given inequalities across the counties, the percentage changes
were also quite remarkable. Mandera (Zo%) and Wajir (65%) had the highest growths,
while Bomet (-z+%) and Nyandaru a (-zo%) erperienced the highest decline rates.

Figure 5.4: Change in aggregate health staffby count5r, 2o1o to zo14
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5-18 A review of healttr spending by counties shows an increase since zor3. Among the
objectives of devolved government was to enhance access to basic services, especially in
hitherto marginalized areas of the country. Mandera County, for instance, has had the fust
delivery by caesarean section in 5o years after independence. It has also significantly
increased its health worldorce, with nurse numbers growing from 5r to 175, representing a
243 percent change. Indeed, Figure 5.4 illustrates both Mandera's paucity of health staff,
and its lead in staff expansion between zoro and zor4.

5-19 Figure 5.5 shows considerable expansion in selected health sector resources between zor3
and zor5. Whiie action on a decision to increase the number of ambulances, beds and
incubators can be effected within the year of the decision,6othis is not the case with
facilities that take a number of years to construct and equip. Thus, construction of the
facilities operationalised during Figure 5.5's fiscal years 2013 to 2olscould have
commenced several years before.6, However, the close of the review period saw a doubling
of ambulances, while incubators grew by 4o percent. Expansion in dispensaries (zz%)
exceeded that in health centres (rS%) and hospitals (tz%).

Figure 5.5: Expansion in selected coulty health service resources, 2o1S to 2o1S

"Jy20t3 rt/y20t4,y2075

t-. lltrl
Ambulances 477

Maternity beds 4213

lncubators 295

Hospitals 185

HealtI centres 555

Dispensaries 1925

|o/n lOoA 20o/a 30% 40% 50oA 60oh 70oh 80% 90oA 100%

Source: Councilof Governors,rapid assessment of county gouenrmentperformance (zol5)

S-2o One of the most far-reaching health sector reforms since the promulgation of the
Constitution 2o1o was ttre June 2or3 launch of the Free Maternal Services (FIvIS)
programme, through which the government reimburses Ksh 2,5oo to dispensaries and
heaith centres, and Ksh5,ooo to hospitals for each delivery undertaken.6'Some data from

to Section z6 (S) (a) of ttre Public Procurement and Disposal Act requires that all procuremetrt is &awa from an
annual plan and must have an approved budget.
5' Additionally, maDy county governments bave simply operationalized Constituenry Development Fund-built
facilities that had been idle. See Nation tsam, Dispensaries lying idle co',nEywide for lack of sta-ff, tools and
medici-ne. z Ju.ne zoro, available at http://medicalkenya.co.ke/zoto/o6/dtspensariesJying-idlecountywide-for-
lack-of-staff-tools-and-medicine/ Accessed zo-o 4-zot6.
62 Ministry of Health (zor5), Status on Implementation of Free Maternal Services (EMS) Programme in ttre Devolved
Healttr System in Kenya: A Comprehensive Assessment Report, Jauuary zor5.
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a 2s-county Ministry of Health review of the programme are presented in Tabie 5.5. The
data show that total deliveries rose 113 percent during the zor3 year FMS launch
compared to z3 percent during tle previous year. While normal deliveries share of total
deliveries, and the share of caesareans remained much the same, it is signifiCant that ttre
shares of live births and babies discharged alive both rose. Meanwhile, insarunonal
maternal mortality rate (MMR) halved to tz4 in the three year period in which total
deliveries rose by 16o percent.6s Given a nationwide MMR of 372, the institutional rate of
rz4 underscores the need to strengthen the campaign for faciiity-based deliveries.

Table 5.5: Trends in maternity performance

Source: Ministry of Health (zotS)

5-zr Table 5.5 points to great gains in maternal and child survival during the life of the FMS
program6g. However, z8 percent of the Ministry of Health's study respondents reported
paylng for various services, and z4 percent of facilities had not received reimbursements
between January and June zor4. The respondents of another FMS study that focused on
the Rift Valley Provincial Hospital pointed to many operational bottlenecks requiring
immediate attention, including inadequate supplies (86%), inadequate funding (98%),
staff shortage (92%), weakly motivated health workers (62%), overwhelming worHoad
(89"/,) and abuse of services by clients (SzX).sq

Citizen Perceptions on Health Sector Performence

S-22 In t}'e survey undertaken for this report, citizens perceive better working health sector
institutions under devolution compared to the period before tle reform, as shown in Table
5.6. Whereas in the pre-devolution era (before zor3), only gg per cent of respondents
perceived doctors to be 'always available' or just 'available', this perception rose to 6z per
cent into tle devolution era. For ciinical ofEcers, the change was from 4z percent to 66 per
cent, while for nurses, it was from 54 percent to 74 per cent. While rural respondents
perceived a greater availability of doctors than urbau respondents before devolution,
perceptions tallied across the divide into the devolution era. However, other data show
that ttrere were significant differences in perceptions across the regions; for example,
perceived availability of nurses in North Eastern stood at z7 percent, compared to 4o
percent for Nyanza, Western and Eastern regions.

o3Note that nationwide MMR stands at 372.
6rSee Wamalwa, E.W. (zor5), Implementation challenges of free maternity services policy in Kenya: The health
workers' perspective.Ih e Pan AJrican Medical Journal.2ot1lzzi171.

8S 8S 8SPercent share of normal deliveries

13 13 12Percent share of caesarians

93.8 96.o 95.4Percent share of Iive birttrs

7.3 4.4 4.oPercent share of still births

3.3 2.6 2.8Percent share of pre-term/premature babies

Percent share ofbabies discharged alive 91.9 94:4 94.8
1..6 1.2 r..3Percent share ofneonatal deaths (in first z8

davs of iife)
215 136 ],24Institutional Maternal Mortality Rate
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fablg q.6t Comparing perceived availability of healtl personnel before
devolution and into the devolution era

5-23 People's views on the availability of drugs have a-lso improved iuto tle devolution era,
from 36 percent to 4o percent, as shown in Figure 5.6. The improvement was marginally
greater for urban respondents and for female respondents. The greatest perieived
improvement across the regions was North Eastern's z3 percent 

"[*g", ndhil" " 13
percent decline was recorded for Western region.

Figure 5.6: Citizens' rating of the availability of drugs before and during the
devolution era

5-25 Figure 5.7 sumn'larizes the overall improvements in performance for doctors, clinical
officers, nurses and drugs. Improvement was greatest among doctors, followed by ciinical
officers and nurses, and drugs were a very distant fourth. However, while drugs supplies
improved by a large z3 percent for North Eastern, the change was negative foiEastlrn (-
r%), Nyanza CS%) and Western (-U"/o).

AJways available (%) 5 L2 5 L2 10 19

Available (%) 34 5O 37 54 44 55
Rarely available (%) 43 22 e8 r8 32 L4

Never available (%) 9 7 8 6 5 3

Doctors

Before Since
,o13

Clinical officers

Before Since

Nurses

Before Since
20

r Before 2013 iiAfter 2013

++o
o..

i:

rnrt+co rr) Lo
66rn
Hcf)

D

EE*zEESlE
5E.EEfigEfiz(rriSriSzg;

*.&
Region

h N+Nr+

T:

Location

o\o+

Overall

@+

hhh
(!(!(!

&8fl
o)

U)

o

Education

.+m
m

o+ qD
o

\dD

oo
c, a6

ZE
q)

s

Age

g" o
rra
m

r
t.

l
li

aDh
ofa
N

Sex

48



o
6

Figure 5.7: Overall performalce for rnedical personnel and drugs

r Doctors E Clinical Officers : Nurse Drugs

p-
N

.N.$

6

c.)*o

I
r

I

N.
,b

o
t__

i
I
i
I'i,
I

FiE
ii.oEi5

'i

I

t

oi
6t
Ei
QI
Ir. 1- .

I

6
m
@

m
D
\t}
:

+i
ulqr
D'!

6
oU

'l-
{

0verall Sex Age Education Region

65 See Section rS (zXa) of tle PFM Act. However, the failure of education's comparativeiy large share of the national budget to tend

towards that 30 percent development sbare will likely undermine national attainment of the target.

Locatio n

Education Sector

5-26 The constitutional changes since 2o1o have redistributed education sector respomibilities
between the two. levels-of government, Teachers Service Commission, and other sector

institutions. The Constitution retains most education activities for the National
Government, with county governments only.allocated Pre-primary Education and Village
polytechnics. Important strides have been made over realization of the-goals of the
education sector; such as a renewed attention to Early Childhood Education and

Development (ECDE), and improved investrnents in the reaiization of policy initiatives

such as the Free Primary Education (FPE) and Free Day Secondary Education (FDSE)

progremmgs. The rest of tlis section reviews education sector spending before considering
sector ouFuts.

Education s ector budg etary allocations

S-27 Table S.7 shows nominal recurrent, development and total budgetary allocations to the
education sector between 2oo;/06 arrd zor4/r5. The change in the total budget in the five

FYs between 2005/06 and the 2oogfro close of the old constitutional order was 67

percent, with the total budget increasing by 38 percent into tle first years under the new
-Constitution. 

During the five years of the new Constitution, the change is a much larger 89
. percent, suggesting greater commitment to the sector. The recurrent share of total

ipending hii remained dominant, averaging about 9o percent for the.whole review
period. Ho*"rrer, the development share has remained above 10 percent since zoro, but
with a sharp initial drop in 2ot3/t4 when some resources were directed to county
governments. Despite the increment during the period, development_budget's share

iemains well belo* the PFM Act's provision that at least 3o percent of tle national and

county budgets be dedicated to development spending in the medium term.6s
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Figure 5.2: County facility nurnbers, May zor5 to Februar5r zo16

Source: Ministry of Health, auailable at
Distribution of Health Personnel

http : / / tuu:u"t. ehealth. or.ke/facilitie s / The

t-'lgT" of lle disparities are the result of history.'Richer'regions have built more harcmbee (self-help) financed
facilities, wtrich the Miniskyhas staffud-

5-14 The disEibution of government and non-govemment personnel by category across the
le$ons is also an important con.cern, and reflects gross inequalities at vari6us levels. Data
from the government's Economic Suruey 2or5 reports a toial 58,532 health personnel in
the c9untry, Bz per cent of whom are in the gbvernment sector. Across 

-the 
regions,

Nairobi and Rift Valley alone accourt for respective 14 per cent end 22 per cent shales oi
all Personnel compared to their respective B per cent and z6 per cint shares of the
1ufo14 population However, while the government/non-government distibution for
Nairobi !s equ{, the government accounts for 8o per cent of Rift Valley's healtfr
personnel. North Eastern region's share of aggregate personnel is a modest z per cent
compared to its 6 per cent share of the national populati-on.

5-r5 For the county's 721 consultants, the public sector and Nairobi, respectively, accounts for
66 per cent and 43 per cent of them. Of the 3,344 BSc Nursing graduates, ttre government
sector and Nairobi, respectively, account for 6z per cent and 6j per cent of th-e group. Of
z,7zr Clinical Officers, Bo per cent are in goverpment service, and z9 per cent **t i" nift
Valley while Nairobi accounts for rt per cent. This certainly implies inequalities in the
ratio of personnel to population in the different counties.se

5-16 While Economic Suruey_data lists some zo-odd cadres of medical personnel, Figure 5.3
Iooks at the changes in the numbers of ro cadres during the eoro to zot4 iife of the niw
Constitution. The most outstanding feature of the data is t}re respective 24 per cent and zt
per cent decline in Pharmacist and Enrolled Nurse numbers. Conversely, ilie greatest gain
was among the Pharmaceutical Technicians, and Registered Nurses ana Oi"i"a Officers
also increased congiderably.
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Figure 5.3: Change in employment try health cadres, 2o1o to 2oa4

Source: Hea database

S-17 Areview of the changes in aggregate county health staffis presented-in Figure 5.4, with an
overall increase in staff of 4,4t2. The counties whose staff numbers reduced over the
period numbered r9, ranging from Isiolo's reduction of 17 to Kakamega's reduction of zzo
personnel. Of the counties whose staff numbers increased, the range was from Uasin
Gishu's 17 to Nairobi's 887. Given inequalities across the counties, the percentage changes
were also quite remarkable. Mandera (7o%) and Wajir (6SD had the highest growths,
while Bomet(-z+%) and Nyandarua(-zo%) experienced the highest decline rates.

Figure 5.4: Change in aggregate health sta-ffby county, 2o1o to 2t>14

Source: Ministry of Health, iIIRIS database
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5-18 A review of health spend.ing by counties shows al iacrease since zor3. Among the
objectives of devoived government was to e.thance access to basic services, especiaily in
hitherto marginalized areas of the counEy. Mandera County, for instance, has had the fust
delivery by caesarean section in 5o years after independence. It has also significantly
increased its health worldorce, with nurse numbers growing from 5r to L7S, representing a
243 percent cha-nge. Indeed, Figure 5.4 illustrates both Mandera's paucity of hea-lth staff,
a:rd its iead in staff expansion between zoro and zor4.

5-r9 Figure 5.5 shows considerable expansion in selected heaith sector resources between zor3
and zor5. While action on a decision to increase the number of ambulenc€S, befu and
incubators can be effected within the year of the decision,6otiis is not the case with
facilities that take a mrmber of years to consfuct and equip. Thus, construction of the
facilities operationalised during Figure 5.5's fiscal yeam 2013 to zor5could have
commenced several years before.5' However, the close of the review period saw a doubling
of ambulances, while incubators grew by 40 percent. Expansion in dispensaries (zz%)
exceeded that in health centres (rS%) and hospitals (tz%).

Figure g.g: Expansion in selected coulty health service resources, 2013 to 2015

vyz0L3 sy20t4 -y2015

Ambulmces

Maternitybeds

lncubators

Hospitals

Health cenEes

Dispensaries

lya 10oh zlyo 30% 40% 50% 600/o 7096 80% 90% l00%o

Source: Council of Gouernors, rapid assassment of countg gouer-nment performance (zot;)

S-2o One of the most far-reaching health sector reforms since the promulgation of the
Constitution 2o1o vras the Ju-ne zor3 launch of the Free Maternal Services (FMS)
prograrnme, through which the government reimburses Ksh 2,5oo to dispensaries and
health cenhes, and Ksh5,ooo to hospitals for each delivery undertaken.6" Some data from

to Section z6 (g) (a) of the Public Procurement and Disposal Act requ-ires that all procurement is drawn from an
annual plan and must have an approved budget.
6r Additiondly, marxy county governnents have simply operationalized Constituenry Development Fuad-built
facilities that had been idle. See Nation Team, Dispensaries lying idle cou:rEywide for lack of staff, tools and
mediciue. z Ju-ne zoro, available at hftp://medicalkenya.co.ke/zoto/o6/dtspensaries-lying-idlecountrywide-for-
lack-of-staff-tools-and-metlicine/ Accessed zo -o 4-zot6.
6, MinisEy of Health (zor5), Status on Implementation of Free Materna-l Services (FMS) Programme in ttre Devolved
Healttr System i.u Kenya: A Comprehensive Assessment Report, January zor5.
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a 2s-county Ministy of Health review of the prograrnme are presented in Table 5.5. The
data show that total deliveries rose 113 percent during tle zor3 year EMS launch
compared to 23 percent during the previous year. While normal d.eliveries share of total
deiiveries, and the share of caesareans remained much the same, it is significant that the
shares of live births and babies d.ischarged alive both rose. Meanwhile, inshtuhonal
maternal mortality rate (MMR) halved to t24 in the tlree year period in which total
deliveries rose by 16o percent.0s Given a nationwide MMR of 372, the institutional rate of
rz4 underscores the need to strengtlen the campaign for facility-based deliveries.

Table 5.5: Trends in maternityperformanee

Source: Ministry of Health (zot5)

5-zr Table 5.5 points to great gains in maternal and child survivai during the life of the FMS
prograrnme. However, z8 percent of the Ministy of Health's study respondents reported
payrng for various services, and z4 percent of facilities had not received reimbursements
between January and June zot4. The respondents of another FMS study that focused on
the Rift Valley Provincial Hospital pointed to many operational bottlenecks requiring
immediate attention, including inadequate supplies (86%), inadequate funding (gB%),
staff shortage (92%), weakly motivated health workers (62%), overwhelming workload
(8g%) and abuse of services by clients (32%1.u0

Citizen Perceptions on Health Sector Performanee

S-22 In the survey undertaken for this report, citizens perceive better working health sector
institutions under devolution compared to the periodbefore the reform, as shown in Table
5.6. Whereas in the pre-devolution era (before zor3), only 39 per cent of respondents
perceived doctors to be 'always available' or just 'available', this perception rose to 6z per
cent into the devolution era. For clinical officers, the change was from 42 percent to 66 per
cent, while for nurses, it was from 54 percent to 74 per cent. While rural respondents
perceived a greater availability of doctors than urban respond.ents before devolution,
perceptions tallied across the d.ivid.e into the devolution era. However, other data show
that there were significant differences in perceptions across the regions; for example,
perceived availability of nurses in North Eastern stood at z7 percent, compared to 4o
percent for Nyanza, Western ald Eastern regions.

6sNote t}rat nationwide lvIIvIR stanils at 372.
5rSee Wamalwa, E.W. (zor5), Implementation c-hallenges of free maternity services policy in Kenya: The health
workers' perspective.Ihe Pan African Medical Journal.zors;zzi37;.

85Percent share of normal deliveries 8g u5

13 13 t2Percent share of caesarians

93.8 96.o 95.4Percent share of live births

7.3 4.4 4.oPercent share of still births

3.3 2.6Percent share of pre-term/premature babies z.B

Percent share ofbabies discharged alive 9L.9 94.4 94.8
Percent share ofneonatal deaths (in first z8
davs oflife)

t.6 1-2 1.3

Institutional Maternal Mortality Rate 215 136 1'24
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Always available (%) 5 72 5 L2 10 19

Available (%) 34 5o 37 54 44 55

Rarely available (%) 43 22 38 r8 32 14

Never available (%) 9 7 8 6 5 J

Table 5.6: Comparing perceived availability of health perso"nel before
devolution and into the devolution era

5-23 People's views on the availability of drugs have also improved into the devolution era,
from 36 percent to 40 percent, as shown in Figure 5.6. The improvement was marginally
greater for urban respondents and for female respondents. The greatest perceived
improvement across tle regions was North Eastern's z3 percent change, while a r3
percent dedine was recorded for Western region.

Figure 5.6: Citizens' rating of tJre availability of drugs before and during tle
devolutio.n era

5-25 Figure 5.7 summarizes t}re overall improvements in performance for doctors, clinical
officers, nurses and drugs. Improvement was greatest among doctors, followed by clinical
officers a1td nurses, and drugs v/ere a very distant fourth. However, while drugs supplies
improved by a large 23 percent for North Eastern, the change was negative for Eastern (-
r%), Nyanza (-S%) and Western (-t+%).
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Figure 5.7: Overall performance for medica-l personnel and drugs

Education Sector

5-26 The constitutional changes since 2o1o have redistributed education sector responsibilities
between the two levels of government, Teachers Service Commission, and other sector
institutions. The Constitution retains most education activities for the National
Government, with county governments only allocated Pre-primary Education and VrIIage
Polytechnics. Important strides have been made over realization of the goals of the
education sector, such as a renewed attention to Early Childhood Education and
Development (ECDE), and improved inveshnents in the realization of policy initiatives
such as the Free Primary Education (FPE) and Free Day Secondary Education (FDSE)
programmes. The rest of this section reviews education sector spending before considering
sector outputs.

Education sector budg etory allocations

S-27 Table 5.7 shows nominal recurrent, development and total budgetary allocations to the
education sector between zoo5lo6 and zot4f tS. The change in the total budget in the five
FYs between zoo5/o6 and the zooglto close of the old constitutional order was 67
percent, with the total budget increasing by gB percent into the first years under the new
Constitution. During the five years of the new Constitution, the chaage is a much larger 89
percent, suggesting greater commitment to the sector. The recurrent share of total
spending has remained dominant, averaging about 90 percent for the whole review
period. However, the development share has remained above to percent since zoro, but
with a sharp initial drop in 2oLg/t4 when some resources were directed to county
governments. Despite the increment during the period, development budget's share
remains well below the PFM Act's provision that at least 3o percent of the national and
county budgets be dedicated to development spending in the medium term.6s

es See Section tS (zXa) of the PEM Act. However, the failure of education's comparatively large share of the national budget to tend
towards t}lat 30 percent development share will like)y undermine national attainment of the targel
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Recurrent
(Ksh'ooo)

74609 93,2 95,746 105,734 u6,878 $9,687 r86'328 233,rO3 47,2t5 297,57 29E.E

Percentage
share

9s.7 923 9!3 921 90.o 89.2 89.8 89.6 944 E7.E 91-2

DeveiopnxeDt
(IGh'ooo)

3,330 7,836 9,o95 9,O2r t3,o49 19,313 21,r32 27,O2O ]3,998 41^5o8 u46.5

Percentage
share

+3 4.7 7.9 ro.o ro.8 lo.2 to.4 s.6 12.2 8.8

Total (Ksh
'ooo)

n,939 1O1,L32 1o4,841 ,t+755 ,29,927 u9,ooo 2oZ,460 26o,1a3 335.1a5r,2r3 339,o79

:005/06 roo6loT 2oo?loB ::oo8/o9 zoog/ro zoro/rr sotl/r!
changc
(ei,)

:!orj/rJ ::o!.l/rs

Table S.7: Education bud.get during the u'ansition to devolution

Source: KenyaNational Bureau o/Srahshcs (zotfl, Economic Suruey

5-28 Tabie 5.8 presents the nominal budgetary allocations to the sector and percentage shares
of the various tiers of education, from zooslo6 to zot4lt1. The total Ksh figure includes
Ministry spending on administration at headquarters, which is however, omitted from the
table's line items. The data show that the County level Pre-primary and Technical
functions consistently received compa-rativeiy [ttle resources, even if a]locations are
relative to service delivery costs and volumes. Allocations to primary and secondary
education levels were erratic, respectively ending ttre review period with a surge and
slump. University education also experienced a slump into the devolution era, but
accounted for an increasingly large share oftotal spending.

Table 5.8: Budget4ry allocations (Ksh. rni'lli6r11) and percentage shares by
educatiqn level

Source: Kenya National Bu"reau of Statistics (Various), Economic Survey
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Counties and Early Childhood Deuelopment Educotton

5-29 The Early Childhood Development Education (ECDE) enrolment rose from r.7 million in
2oo8 to 2.2 by zo1z, reflecting a rapid growth in the tuansition to the new Constitution.
The county governments' oversight of ECDE has seen a consistent rise of facilities and
resources in this sub-sector.66 The number of children enrolling in ECDE cenhes across
the counh-y has increased by Brz,zz5 since 2ol3,representing al increase of 47 percent for
children who have access to ECDE.5z Figure 5.8 shows the trends in the gross and net
ECDE enrolment rates, which have both made considerable progress since zoto, but
remain considerably below roo percent.

Figure 5.8: ECDE enrolment rates andtr4ining of to 20L4

::r Jplinsd ECDE Teachers r Net Enrolment Rate I Gross Enrolment Rate

20L4

2073

2072

2011

2010

,i

0.0 10.0 20.0 30.0 40.0 50.0 50.0 70.0 80,0 90,0

Source: Republic of Kenya (pot,: 18-4)

5-3o Counties have hired an add.itional 25,101 teachers, and 5,29r ECDE centres have been
built, while another 235 have been rehabilitated..6s The MinisEy of Education, Science and
Technology - MOEST (zor+) shows that the overall total of teaches employed by county
governments and the School Management Committee is rr4,83r for ECDE. The pupil to
teacher ratio in public ECDE centes stood at r:3r, while it stands at \:27 in private
schools. A concern is whether these burgeoning ECDB numbers can find places in primary
schools.

5-3r Figure 5.9 shows that both primary and secondary school enrolments rose consistently
throughout the zoro-zor4 transition into devolution. The enrolment gap between boys
and girls at both levels also narrowed marginally. The levels of primary completion and of
transition to secondary education, respectively, averaged 77 percerft and 73 percent for the
2010 to zor4 period.

65Compared to the national allocation of Ksh 8 billion for zor4/t5 (Table S.8), tle aggregate resources of the five
counties with the highest allocations to education for ttre same year amounted to Ksh 6.7 billion. The dominance of
development over recurrent allocations in several counties suggests infrastructrre development: 9o percent of
T\rrkana's IGhr.5 billon education budget is set aside for development spending.
6zRemarks by H.E. Kiluthia Mbugua on behalJ of the Couacil of Governors during the officia-l ope.i.g of The Second
Deputy Governors' l,eadership Conference. Available at htrp://cog.go.ke/index.php/newsmed/couDty-news/223-
remarks-read-by-h-e-kinuthia-mbugua-during-the-official-opening-of-tle-second-deputy-governors-leadership-
conference Accessed zo-o4-zor6
68 See preceding footnote.
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Figure 5.9: Primary and secondary school enrolrnent, 2O1o to 2oL4

Source : Republic of Keny a (zot5 : t t S-B)

5-32 Between 2o1o and zot4, pre-plmqry teacher training colleges and primary teacher
hainins mlle-ges .trew,_ respectively, by r9 and 34 to clole at r+o and iaz. Boih college
types were dominated by privately-owned institutions. The government-owned onL
increased, respectively, by s and 3, in both cases remaining lesi than zo percent of the
total numbers.

5-33 There was a 20 percent growth in publicly-owned Technical, Vocational Education and
flaining (TVET) institutions from 627 to zss as shown in Figure 5.ro. Enrolment also rose
consistently during ttre review period from 82,653 in zoro to r41,t4zin zor4. It is notable
tha! the zor3 and zor4 enrolment levels were, respectively, 1o.4 percent and S.3 percent
higher than ttre targets set by the Medium Term Plan II. These data include the iechnical
Universities of Kenya and Mombasa, as well as the Kisumu and Eldoret polytechnics
whose aggregate enrolment ranged between LS,ZZB and 23,583, meaning the bulk of TVET
enrolment is in technical training institutes, institutes of technology, and youth
polytechnics. However, the data reflect a disturbing trend: the females' sharl of enroiment
declined consistently from 49.2 percent in zoro to 39.4 percent in zor4.
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Figure 5.ro: Trends in T\IET enrolments

Source : Keny a Nationa!. Bureau of Statistics (zot 5), Economic Suruey

5-34 Despite completion and hansition challenges after Form 4, demand for 'university

ed.ucation has driven growth in university institutions as reflected in_Figure 5'rr.The total

number of universitieJ grew by 54 percent during the reviewed period, in which the public

university share of thJtotal-doubled after a remarkable surge in_-zor3/r-4,-which was

probably the result of granting university status to.constituent colleges of the 8 public
^o.tir"tsiti". 

at the time, resulting in zz public universities'

Figure 5,rr: Expansion in private and public universities, zo1],f tzto zot4/t5
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5-35 Trends in private, public and total university enrolment from zorr/rz to zo_t4f 15 are
" "" p....rted in Fig'ure 5.12. Read together with Figure 5.tr, t}e data suggest that pubiic

universities ac$unt ior a rising share of total university students, from 7z percent in
zottf tz to Bz percent in zor4/r5. The extent of comparative crowding would require an
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analysis of deparmeental workloat against norms, which is beyond.the scope of the
current review. The data also reflect the male dominaace of enrol:nent,'which is
marginally greater ia the pubiic universities, and erratic year on year.

Figure 5.rz: Public, private and total university enrolrnent by sex, zot1ftz tozot4/15
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s-96 Finally, adult education has made modest-progress in the era of ttre new Constitution, with
an B percent change that raises total enrolment from z78,ogo in zor.o to Sooa6, in zor4.
{igolu 5.r3 shows that the most notable aspect of tnir sub-sector Is iis 

-consistent

domination bywomqn.

Figure 5-r3: Trends in adult education enrolonent,2oao to z.or4
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Water ald Sanitation Sector

5-37 Under the Fourth scheduie of the Constitution, the National Government protects the
environment and natural resources, provides water protection, secures sfficient residua-l

water, and oversees hydrauiic engineering and the safety of dams. In turn, county
-governments are responsible for water conservation (section 1o), storm water
management in built-up areas, and water and sanitation management (section r:.).

5-38 The National Government has the additional role of developing policy and regulation for
water resource management, while counties are responsible for implementing these
policies. Various laws and policies regulate the water and sanitation sectors, and should be
instrumental in transforming the water sector, as intended in the Constitution.6s

5-39 The National Government's budget allocations to the water and sanitation sector shown in
Figure S.14 reflect rising resources since eoo6,witha-sharp-.increase"between-zo-o7and-"
2ol2after nhich t}re resources fall to Ksh zr.4 billion in zor4. This implies that whiie the
National Government budget ailocation to the sector had continued growing in the early
years of the new Constitution, tle allocations have reduced since the advent of devolution,
reflecting the transfer of some responsibilities to county governments. A notable feature of
the budget resources is the domination of deveiopment spending since zoo7, which
suggests a large infrastructure expalsion programme.

Figrrre 5.r4: Actual hudget resources for water and sanitation by national
governrnent

Source: Gouernment of Kenya (zol3, 2014 & 2o1S)

Countg Gou ernment Allo cations

5-4o In zor4fzot5 fiscal year, county governments allocated over Ksht4,S66 billion to water
and sanitation. Total spending on water and sanitation has grown consistently since zoo7,
with the amount for zor4f tS standing at Ksh zr.4 billion (Figure S.r+). The five counties
allocating the highest absolute amounts to the sector were Mandera, Nairobi, Wajir, Kitui
and Samburu, with the lowest allocation in the group being about Ksh zoo miilion, as

shown in Figure 5.r5. In contrast to the development spend.ing focus of the Nationa-l

5sKey documeuts governing water management inciude Water Act of zooz; National Water Policy of zotz; County
Government Act 2012; Urban Areas and Cities Act 2011; a:rd Water Sector Stategic PIan (zorz-zo$). A pr,ogless
review is carried i:r Reports on Water Sector Reforms (zooz). Sbategies for the sector include Integrated Water
Resource Management; Sustainable Environment and Ciimate Resilience Mechanisms; and Productive Uses of Water
by Adapting the Sector Wide Approach to Planning (SWAP).
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Government (Figure 5.14), only z counties - the exclusively urban Nairobi and Mombasa
counties - allocated a greater share of resources to development spending. Surprisingly,
even water scarce counties such as Wajir, Samburu and Garissa allocated more to
recurreD.t than development spend in g.

Figrrre5.r5: 'water and sanitation resources by the top 2o counties, zot4f t5

Source of Data: Office of the Controller of Budget (zotfl

5-4r Among the lowest allocations ranging between Ksb zS miilion and Ksh zoo million were
those of Kiriny-aga, Tharaka Nithi, Migori, Embu and Laikipia, as reflected in Figure 5.r5.
4*o$ these low allocation counties, recurrent allocations to manage existing services
have been prioritized over development spending with which to invesiin new oferations,
the exceptions being Kirinyaga, Tharaka Nithi and Nyeri.

Figure 5.16:'Water and sani1afi6n by counties - bottom zo countie s, zot4f t5

Source of Data: Ofice of the Controller of Budget (zot5)
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5-42 National access to water and sanitation for zor4 is estimated at 53 percent and 69 percent,
respectively, as shown in Table 5.9, which also provides various other sector performance
indicators. While water coverage improved by ro percent since zo1o, sanitation managed
a more impressive z5 percent change. Coverage by sewerage services is rated at 16 percent
as at 2014. Water utilities have continued to lose over 40 percent of the water generated.
The number of connections has been increasing, reaching 1.38 million by zor4, a 15

percent change during the era of the new Constitution. The sector empioys over,9,ooo
people who are largely professionals in the water and sanitation sector, whose zor4
numbers are 17 percent higher than the zot o level.

Table 5.9: Trends in key water management perforrnance indicators, 2oo7 to
2014

Source: WASNEB (zotz, 2013, 2014 & zot5)

5-43 There is no tend. data with which to assess county level water and sanitation progress over
time. However, water coverage by water service providers (Water Utilities) shows that
Garissa, Nairobi, Taita Taveta, Busia and Kakamega count5l utiiities are the top 5 in terms
of water coverage as shown in Figure 5.r7. Conversely, Homa Bay, Kwale, Elgeyo
Marakwet, Migori and Siaya counties have the bottom 5 utiiities in terms of water
coverage.

47 53 s3Water coverage (%) 38 47 46 4E 52

48 47 47 55 6g 6Z 6g 6gSanitation coverage (%)

15 19 2r L7 r6Sewerage coverage

9o 79 9o 8q 93 8g 92 91Water Quality (Residual
Chlorine) (%)

Non-revenue water (%) 45 47 49 45 51 54 43 42

85 8z 8g 8z 74 8o 87 89Metering ratio (%)

8z 8Z B6 85 93Revenue collection
efEciency (%)

8o 86 8g

109 Lo7 tL2 113 100O+M cost mverage (%) L32 133 97

17 r8Hours ofsupply

7 7 7 7Staffproductivity

r.o8 1.20 r.z6 L.27 1.31 1,38Number of connections
(million)
Production (ooo ms1 338 347 38s 380 38s 426

L2.2 13.1 15.3 75.7Turnover (IGh billion) 7.25 9.6

6668 78o8 7818 8435 8s35 9104Employment (staff)

18.3 zo.6 zt.6 19.8rtr seruce areaPopulation
(million)

23.4

99 92Data submission
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47 59 6z 8Z 96 99
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Figure 5.r7: Percentage water coverage rates by county utilities
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5-45 However, there is some rend data with which to evaluate regional progress in access to
improued water sources - which is distinct from the water couerage data of Table 5.9. The
data of Figure 5.18 shows that countrywide access to improued water sources has
improved marginally during tle era of the new Constitution, from a 60.1 percent cove,rage
in zoro to 63.3 percent in zor4. Given the growing aggregate water resources of Figure
5.14, this slow progress in access might reflect the focus otr mainteining eristing seryices
rat}er than expanding outreach, suggested by the dominance of the recurrent budget in
Figures 5.1S aDd 5.16. These data also show that urban access dominates rural access, but
that urban access diminishes margrnally as rural access grows by 4 percentage points.
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Figure 5.r8: Rrral, urban and total aceess to improved r,r'ater sourees, 2o1o to
2O14

Source : KIP PRA (z o t 5 : 1 2 B)7o

g-46 Figure 5.r9 provides data on access lo improued sanitation, again as distinct from the
sanitation couerage data of Table 5.9. National access improves marginally from z9.r
percent to 3o.1 percent during 2o1o to 2014. As one would expect, urban access was
consistently greater than rural access, but both parameters improved only marginally
during the review period, which again returns attention to the recurrent/development
pattern of resource allocation.

Figure 5.r9: Rural, urban and total access to improved sqnitation facilities,
zolo to 2oL4
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The survey undertaken for the current report explored perceptions on the status ofwater and.
5ani121i61 services before and into devolution. Figure 5.io reports the overail findings.
Perceived improvement to water supply was 16 percent overalf compared to a 9 percent
improvement to sanitation services. Perceived improvements to botl watir a-nd sanitati6n were
greatest in the North Eastern region, and lowest in Eastern region. Perceptions differed iittle on
the basis of education attainments, but perceptions of improved sanitatio-n reduced greatly with
rising age. A smaller share of urban compared to rural respondents perceived improved
sanitation.

Figure 5.2o: Overall perceptions 6p irnprovements to water aud sanitation services
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Human Development Index - Before and. after Devolution

5-47 Mogt of the impacb of the expansion of basic services across the counties will onlybecome
evident in the medium to long ter-m. Meanwhile, Kenya's HDI shows an improving hend
sincezotoas shown in Figure 5.2r. Kenya's HDI rose by 1Z percent from o.47 in zoog (the
lowest) to o.548 in zor4. The average HDI for the period zoao-2ot4was 0.517.

S-+B Low levels of HDI were recorded in zoo2, zoo3 a:rd 2oo8; the HDI was above o.5o for the
other years. The low leve1s of HDI are attributable to poor economic performance during
this period and the post-2oo7 election violence. Beginning 2012, t}re HDI has been on a
steady growth from o.525, o.532 and o.548 in 2oL2,2otg and zor4, respectively.

Figure 5.zr: Kenya HDI2ooo-2o15
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5-49 Table s.Lo maps the performance of key components of HDI, namely: life expectancy,

adult literacy, education enrolment and gender development indices for tle period 2ooo-
zor,5. Kenyi has made significant progress in several socio-economic indicators, despite

fa[ing short of its Mi]lennium Development Goals targe'ts. Life Expectancy has been on a

steady increase from 53 in zooo to 6r il zor4'

Table 5.ro: Hrrman development Index 2ooo-2o14

Indicator

Huma-n-

Indbi-
Poverty Index

..-. Years
Rate %

Index 51 53

Units zooo 2oo2 zoo4 zoo6 zoo8 2o1o 2072 2OL4

Index 0.447 o.4ga 0.521 o.54 o.5o1 0-522 0.531 0.548

D.'
82.4

55
84.8

54
68.62

6o

s6
77.4

s8
86.s

6o _. *.61--* 6a
8z 8+ 86

6o 6q 6g 6t 66

Index o.SLz o.q86 0.487 o.+88 0'521 o.6q,8 0.86+ 0-913

o/ gZ ZZ.a 34.6 3o.8 30 30 z9.z 28.s

Source: LINDP, World Bank (Economic Sur-ueys, uarious)

5-5o Although Kenya is placed. in the low human development category in the Human
Development iteport zor.5, ranking 145th out of rBB countries, the country is close to
med.ium human development ttrreshold. For instance, the incidence of poverty declined
from 53 percent n tggZ to 4o percent in zor4.Most indicators of human developme,nt
show 

-Jome 
important cha-nges since zor3. Although this may not necessarily be

attributable to implementation of the Constitution, it is worth underlining that improved
implementation of d.el,olution a.nd, therefore, service d.elivery will lead to improved
services for all.

5-5r Kenyans are already beginning to notice differences in the functions between the National
and county governments. In the national suryey, respondents were asked which level of
government-affected their lives most. The findings show that county governments have
had more impact on the lives of citizens at the county level than the National Government
as shown in Table 5.rr below.

Table 5.rr: In your opinion, which level of governrnent is positively affecting your
life the most?

35.o 31.O32.ONational government

36.o36.o 36.oCounty government
19.o 20.o19.oBoth are the sarne

9.o9.o 8.oNone of them
o.2o.1Refused to answer

4.o3.o 2.ODon't know
100.o100.o 100.oTota]
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5-52 Re]atively more people feel the county government is affecting their ]ives than those who
feel the same about the National Governmen! because the county governments are
provid.ing services at the local level. People are relating directly to theiervices that the
county governments have offered in sectors such as health, education, water and
improvement of local road networks.

5-53 There are more people in rural areas than in urban areas who think the county
government5 il's imFacting on their lives more. This is because delivery of seryices uader
the centralized government d.id not have as widespread impact as delivery of services by
the county government

5-54 This -fudiog suggests that devolution is achieving one of the main objectives: to promote
social and economic development and the provision of proximate, easily accessible
services throughout Kenya. As already argued in the chapter on devolution, tlere is
evidence that devolution is gradually addressing the root causes of past grievances on
distribution of national and local resources foi developmentthrorrghout the cor:ntry by
bringrng seryices closer to peopie.

Conclusion an d Recomrnendatio'rs

5-55 The aim of this chapter was to assess the effect or impact of public spending on tle social
secto-r. A major difEculty of attaining that objective is the varied matr:ration periods of
social sector inveshrents. Current outputs a:rd outcomes might be the result of inputs
made well beyond the period of interesl Secondly, some of the data necessary foi the
desired analysis is not readily available. Therefore, it is necessary to identify and collect
appropriate data-

5-56 Provision of basic services has increased during the early period of devolution. The
number of health facilities is expanding, and most counties have registered posifive
changes in the numbers and quality of services provided under the devolved system of
government. But citizens suggest that while personnel has improved, dmg suppiies have
not done as well-

5-57 Availability of medical personriel, including doctors and nurses, is generally noted to have
improved after devoiution. This is clearly addressing an importani challenge in
imbalances in development in line with the objects of devolution.

5-58 There are variations in how counties have provided basic services. This is expected given
that tley are beginning at different levels of development and, therefore, their
prioritization will differ from one county government to another.

5-59 A major shortcoming in the health sector, however, is that there is a persisting high
concentration of specialized medical personnel in Nairobi and other urban areas. There is
need to review the existing staffing nonns of the Ministy of Health and consequently
enforce such norms. It is important tlat specialized personnel be deployed to other
counties to serve in one or more counties. County governments should rLtrench non-
essential staff inherited from the cenbal government and the former local authorities in
order to save resources to employ more health workers and other staff relevant for
devolved functions.
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C}IAPTER STX

IMPACT OF THE CONSTITUTION ON T}IE ECONOMY

Inhoduction

6-r Devolving power and functions lo 47 county governments, alongside establishment of
several constitutional commissions and independent bodies, has led to concerns on the

cost of implementing the Constitution of Kenya. It has been argued thxl the cost of
implementing the Constitution of Kenya 2o1o is too high, and that Kenya is running a very
e>rpensive goiernment that will be difficult to maintai:r. Thus, there have been calls for
constitutional amendments to'reduce the size of government'.

6-z Others argue that the benefits of using the Constitution to address-inequities in resource

distibutiJn and imbalances in regional development outweigh the monetary costs of
implementation. They point out that democratic governance carurot be measured in
monetaryterms.

6-g This chapter presents an analysis of the impact of implementing the Comtitution on the

nation's 
^"cooo-y. In interpreting the data and findings, it shouid be noted that

implementation of the Constitution has been urder way substantivt fgt only three years;

the nrst devolution budget was prepared for fiscal year 2013/14. The implication is that
the effects of the Constitution have not firlly worked their way through the economy.

However, it is possible to determine the trajectory of impacts and respond accordingly.

6-+ To determine the impact of the Constitution on tle economy, the audit sought to answer a

number of questions in five parts as follows:

(ii) What impact has the Constitution had on overal.l public expenditure?

(iii) What impact has the Constitution had on the public wage bill? This question involved
analyses of several facets of public expenditure, including size and cost of national

"*e"oti.,r", 
and resbrrcturing and rationalization of the civil service, including the

provincial administation.

(iv) What impact has implementation of devolved government had? This question
involved analyses of whether more money is going to the grassroots, what sector
priorities counties are spending money on, viability of counties, and whether citizens
are getting value for money.

(v) What are the implications on public expenditure of implementing the new system of
legislature?

(vi) What are the implications on public expenditure of operating the independent
commissions and offices introduced under the Constitution?

Impact on Public Expenditure

6-S This section reviews the trend in government spending as a ratio of the rebased Gross
Domestic Product (GDP), and per capita spending as indicators of the size of
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goYemment.nThe analysis wiil help answer the question of whether Kenya is running a
relatively expensive system of government compared to the ryatem before the nlw
Constitution. However, it is important to note that not every rise in expenditure is
attributable to implemenlation of the Constitution. Prior to tle new Constitution, Ken5ra
wimessed unprecedented rise in expenditure owing to debt burden.

6-6 Two indicators zlre important in assessing the cost of running a govertment. These are:
public/government spending as a percentage of GDP, and per capita spending. Public
spending are the actual expenses that the government ilcurs to manige puttic affairs. The
analysis compares this as a percentage of GDP because it is important io see whether ttre
share of these expenses in relation to tle size of the economy is increasing or decreasing.
On tle other hand, analysis of per capita spending helps to show how muJh, theoretically,
the_ county is spendint per person to provide Kenyans with public goods and services
under ttre zoro Constitution. This is again compared to spending per person by tle
government prior to the passing of the zoro Constitution.

6-7 The review compares tovertrment spending as a ratio of GDP during ttre pre-devolution
period (zooglo4 to zorzlrg) with the post-devolution (zor3/4to ior5/r6) ratio. These
hends are illustated in Figure 6.r to 6.3 below.

Figure 6.r: Public spendingas a percentage of GDP, and per capita spendingz:
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6-8 Public expenditure is on the rise; it has been increasing gradually wery financial
year from 2o7of 2oLr when the new Constitution was promulgated. Public spending
as a ratio of GDP in the pre-devolution period averaged 25.1 percent relative to z7
percent in the post-devolution period (Figure 6.2).n This implies an increase i-u
average actual public spending ratio by almost 2 percentage points.

a FiFres of rebased GDP series sourced from National Treasury, Quarterly Economic and Budgetary Review Fourth
Quarter, zor4/r5 period ending 3od June 2o15, Annex r ppz5.
zRePublic of Kenya (August zor$, National Treasury Quarterly Economic and Budgetary Review Fourth Quarter,
zor4/5 period snding 3od June zor5. Population figures are from rrarious issues of trG.IBS Economic Sgwey.
z There is need to differentiate public/government o(peDditure (budget) from public spending. Public orpenditure
focuses on budget estimates while public spending focuses on actual spendrnt. Ohen iu the case- of Kenya and due to
consEaints in the uptale of funds, public speniling is invariably lor,*er than public expenditure.
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6-g The pattern of spending remains simiiar to the period before devolution even though
there are some siight variations in some of the financial years. \n zoo3lo4, public
spending was 23.4 percent of GDP. Until after the post-eiection violence of
zooTf zoo8, public spending did not increase in a significant manner. It peaked to
29.5 percent in zoog/ro and fell sharply to 23.5 percent in zoro/rr. This is the year
Kenya promulgated a new Constitution. From then on, public spending has been
increasing every financial year.

6-ro In the post-Constitution period, zoroftt up until 2o12f13, before the devolution
period, public spend.ing ratio increased from 23.5 percent to 24.7 percent in
zotzftg.z+ It is important to note as shown in Figure 6.2 that prior to the first
budgets under devolution in zotgf t4, about o.2percent of GDP was spent to lay
ground for devolution.zs

Figure 6.2: Public spending as a percentage of GDPz6

6-ir In the post-devolution period, pubiic spending increased considerably. It increased by 2.6
percentage points from 25.7 percent in zorglt4 to 28.3 percent rn zot4/t5 when the
foundation for devolution was firming up.

6-rz Fiscal transfers to the counties, amounting to 4 percent of GDP on average, constituted
part of the 25.7 percent and the zB.3 percent public spending ratios in zor3/r4 and
zot4f t5, respectively. These are the first two fiscal years of implementing devolution.

6-13 Overall, tlere is evidence of an expanding size of government. This is evident both inthe
two years preceding devolution and two years after. But though the cost of running tle
government under the zoro Constitution increased., t}te increment was not significantly
different from the previous period. One cannot, therefore, attribute this to implementation
of the Constitution alone.

6-14 The size and cost of running the Government of Kenya compzues favourably with others in
the region. In fact, Kenya's is below the Sub-Saharan Africa average for the period 2oo9-
zotz, but above this average for the period 2013-2015. Comparatively, the size and cost of

74lt is important to Dote tlat tle real spending ratio must be lower owing to inflation tlat averaged 9.5 percent in the
pre-devolution period and 6.3 percent in tle post-devolution period.
zsA small part of the zotzltg Budget Estimates had allocation coded number 98 in the various Ministy, Departrnent
and Agencies votes meant for laying ground for t}re onset of devolved system of government.
/Repub[c of Kenya (August zors) Nationa] Treasury Quarter]y Economic antl Budgetary Review Fourth Quarter,
zor4lts period ending 3oft June zor5.
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running the Government of Kenya ffable 6.r z) is above that for Ethiopia, Uganda and
Tanzalia, but in the same range with that of Ghana and Rwanda.

Table 6.r: Goverannent e:rpenditure as a percentage of GDP in selected. African
counEiesz8

6-15 The government expenditure/budget ratio, albeit higher than public spending ratios, has
remained almost similar during pre- and post-devolutionperiod.zs Figure 6.3 below shows
that the average government dxpenditure/budget ratio for the pre-devolution period is

31.7 percent compared to 3r.8 percent for the first two financial years of the post-
devolution period (both national and county governments).

Figrrre 6.3: Public budget as a percentage of GDP8"

6-16 These averages m?sk some usefirl hformation. A look at the trend in the pre-devolution
period reveals that between zoo6/o7 and zoog/ro the ratio of government/public budget
(Figure 6.g) and actual pubiic spending (Figure 6.2) increased significartly to a hig! of
3s.2percent and zg.5percent, respectively. This is because the government adapted ap
expansionary budget policy to reverse the effect of global recession. Indeed, ttris is the

z It is also importaut to note that the figures for Kenya xscording to IMF are different from what is featured in tle
graph above.
itnvtfr (zorS) World Economic and Finaacial Sureys. Regional Economic Outlook Sub-Satraran Africa: Dealiag with
the Gathering Clouds, Washington DC Internation"l pp p8.
n This refers to budget allocations, which are different from actual public spending.
soElpenditure datifrom tle various issues of Estimates of Recurrent ancl Development Expenditure, GDP data

sourced from Treasury Quarterly Budget and Economic Review -Fourth Quarter.

2a,.6 24.2 25.5 2'7.O z8.sKenya 23.1 24.2
77.1 18.5 18.2 16.6 77.8 17.7 18.6Ethiopia

27.6Rwanda 2?.9 25.9 26.s 25.9 27.7 25.7

1q.8 79.4 18.O 19.1Tanzania 20.2 20-2 19.1

16.q 16.8 17.1 tB.zUeanda 15.3 18.8 L7.2

?o.7 zz.B 2q.q 2..,.6Ghana 23.5 z6.t z6.s

28.6 26 25.2 24.4 23.5 23.6 zz.8
Sub-Saharan
Africrr

2()1() 2(}11 SO12

III
36.0 33.9 35.2

o
6
o
N

T
33.5

No
€ao
N

Pre.devolu6on period

tNG budget as % ofGDP

I
2A.6

I

D
a
N

Post devolution period

TE
32.6 32.8

o

a
N

I
32.5

N
o
N

r CG budget as % of

r
28.4

m
o
N

I
28.9

N

o
N

I
28.5

€a
oo
N

I
25.6

a
o
N

27.0

o

*
o
N

bo
$oa
N

oo
ro
N

oo
@
ao
N

66



period when the governrnent introduced the Economic Stimulus Package. The December
2oo7 general election and preparations for the referendum on the Constitution of
Kenya2oto, were done during the period. These partly explain the jump in public
spending, which in turn led to increased borrowing. Naturally, the country hid to ieturn
to the norma-l fiscal trend after the economy recovered. Thus, the ratio of public budget
and actual spending to GDP dropped to z6.6percent ard 2J;gpercent in zoro/rr,
respectively.

6-17 When government budget ratio for zor5lt6 (Figure 6.g) is added into the ratios for the
two prior financial years, the average increases marginally to 92.2 percent.slThis implies
that overall government budget ratio went up marginally by less than one percentage
points in the post-devolution period.

6-18 In zotgf t4, the first flscal year of devolution, tle ratios of both government budget
increased to 3z.6percent a-nd public spending increased to 25,7percent, respectively. In
zot4f t5, the ratio of public spending to GDP was almost back to the peak reached during
the pre-devolution period and stood at z8.3percent.This clearly implies that
implementation of the Constitution and devolution may have had some impact on public
spending.

6-t9 A point to emphasis is that it is not the Constitution and devolution alone that have
contributed to increased National Government spending ratio. The increase in spending
from an average of zt.9 percent to 24.2 percent in the post-devolution period, followed by
a corresponding increase in county government spending from an average of 3.8 percent
to 4 percent over the same period, implies that other factors rather than devolutionper se
contibuted to this increase. These include the National Government's development
prograrnmes. The National Government's invesbnent in infrastructure development, such
as the Standard Gauge Railway project (total development and lending budget increased
by almost 5opercent from zor3/r 4lo 2or4ltS); increasing debt a:rd interest payment; and
high wage bill; are the other drivers of rise in spending.s" For example, interest rate
payments increased by 3.opercent of GDP in zo15/16 compared to an average of z.:.
percent of GDP during 2006/o7-2ou/rz because of increased borrowing since zotzf tg.at

6-zo This audit also focuses on how the size and cost of the national government has changed -
or not changed - as a result of devolving functions to the county leve]. Theoretically, it is
expected that devolving functions would shrink the cost and size of the National
Government. But a closer examination of figures does not reveal this. Despite an increase
in absoiute terms of government budget from Ksh L,4S4.g billion in zoelr3 to r,64o.9
biilion in zotgf t4, the expenditure as a ratio of GDP was more or less the same, 32.5
percent uis a urs 32.6 percent. Of the total budget for zotg/t4, county government portion
accounted for rz.8 percent (Ksh zro billion), which is equivalent to 4.2 percent of GDP.

6-zr On face value, there was minimal downward adjustrnent of National Government budget
allocation. Instead, there is an upward movement by almost two percentage points in
zot5lt6. The increase in government budget ratio during the last three years of
implementing devolution could be attributable to increase in traasfer of funds to the
counties by an average of tz.z percent.

8' Take note tlat t}.is ratio is based on projected GDP of Ksh 6,o75.6 billion. As a resuJt, this ratio has to be
interpreted wi& this in minil

8"Republic of Kenya (August zor5) National Treasury Quarterly Economic and Budgetary Review Fourth Quarter,
zor4lt5 period ending 3ou'June 2o1S, pp z5 , Alnex r.
8s World Bank (zo16) Kenya Economic Update: Kazt ni Kazr Informal Should not be Normal, Mard zo16, Edition
No. 14

67



6-zz The number of fu-nctions that have not been transferred could be contibuting to this
anomaly. Although some functions were hansferred to county governments (especially
tlose undertaken by defunct Local Authorities in zot3lr4), followed by a second and third
set of functions in zot4, tlere are number of other functions yet to be tra:rsferred.sc For
example, tn zot4/t5, the National Government was still implementing some functions on
behalf of county governments. Indeed, some loans and grants financi:rg devolved
functions were still being performed by the National Government because the financing
agreement signed. with development partners did not allow for their transfer. Functions
related to mar.ragement of county roads, Water Services Boards, cultural activities arrd
pubic entertaiDment and others are yet to be tansferred.

6-23 But how much is the government spend.ing to provide services to each Kenyan citizen
tod.ay compared to the pre-devolution period? Is there a reason to worry?

6-24 Government spending per person with regard to provision of goods and services, as well as

implementing the Constitution, has been on an upward trend. It increased from Ksh 8,764
per person per year (Ksh Zgo per month) in zoo3lt4 to Ksh 37,581 (Ksh 3,132 per month)
tn zot4f t5, about 4.3 times larger. The average growth rate of per capita government
spending for the post-devolution period (r7.3o/o) was higher than that for the pre-
devolution (t9.6%). This implies that more money was spent per capita by both the
national and county governments in response to demand for public goods and services by
every Kenyan citizen relative to the centalised government period.

6-25 There is one observation to make in this respect. Both the National Government budget
and spending ratios to GDP increased in the post-constitution and indeed post-devolution
periods. The same was noted of rising spending per capita in the post-devolution period.
This suggests that tle Constitution and implementation of devolution have had some
impact on rising goverDrlent budget and spending. But tlere are ottrer faetors
contibuting to this: debt payment, wage bill and increased development spending due to
large infrastructure projects, including the SGR. Both the National Government and the
county governments are cognisant of the rising cost of running the government. Indeed, in
February zot6, the President and governors representing the county governments
aclrrowledged and agreed to pursue austerity measures to tame government spending.as

Comp ositi on of Expenditure

6-26 Both the National Government and county governments are obligated to observe
constitutional principles in use of public finances and overall management of public
resources. These include using public money in a prudent and responsible way, and using
public finance to promote an equitable society. In this respect, their respective Treasuries
are individually responsible for ensuring they adhere to public filance principles and
otler statutory requirements.s6One important requirement in this respect is allocation of
at ieast 3o percent of National Government and county governrnent expenditure to
development.az

8,r Gazette Notice No. 16 of rnFebruary zog; I-egal Notices No. g7-r83 of gdAugust zor3 and l,ega] Noice 33 of
r*March zor4.
8sReported in the Budget Policy Stateneut 2016.
sSection ro7 of the Public Finaqce Management Act (P}lvfAct), 2012.
I Sectiou rS (z)a of the PFMAct, zorz and Section z6 (r) as of ttre Regulations (zor5) to the PEMAct" 2012.
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Figure 6.4: Reer:rrent ald development spending as a percentage of nationa-l
government spendings8
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6.27 Figure 6.4 shows that the government has largely adhered to fiscal responsibility
principles after the passing of the Constitution in zoro. Nonetheless, the National
Government feII short of meeting the 3o percent development spend.ing proportion in
2or2f 2ot3 as shown in Figure 6.4.

6.z8 Figure 6.5 shows that county governments perform better in meeting the 3o percent
development budget requirement. They allocate even more than 3o percent of their total
budget for development budget. County governments allocated 42.8 percent of the budget
to development in zorglt4 and 44.4 percent in zot4/t5. As argued beIow, both levels are
constrained to put more resources to development because high wage bill crowds out
resources for capital investuents in the bud.get.

6-29 Actual spending among many county governments rn zot3f t4, however, fell below the 3o
percent threshoid. County by county comparison shows that only 14 counties achieved the
3o percent threshold in zor3/r4. In zotgft4, counties spent zr.6 per cent of their total
spending in development projects compared to 35.1 per cent in zor4/r5. Actual spend.ing
in development was ]ower d.ue to constraints in absorption of funds. County governments
attribute this to delays in release of funds and Iengthy procurement processes. But the
bigger problem is that county governments overstate their revenue forecast, and thus
provide for a bigger proportion for development budget in order to comply with fiscal
responsibility requirements. What they collect as own revenue is usually iess than what
they budget for.

ssRepublic of Kenya (August zo\5) National Treasu-ry Quarterly Economic and Budgetary Review Fourth Quarter,
zor4/r5 period ending 3os June 2015.
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Figure 6.5: Development budget and spending as a percentage of total budget
and spending in county governrnentsse
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Growth of Public Expenditure artd Revenue Performance

6-3o The extent to which the Constitution has impacted - or not impacted - on Kenya's fiscal
position can be determined by comparing public expenditure and revenue ratios over tle
years. Figure 6.6 shows that expenditure ratios rose faster than revenue over the years.
For example, a review of averages of revenue and expenditure ratios reveals that
expenditure ratio was 1.2 times larger than the revenue in the pre-devolution period, and
r.4 times in the post-devolution period. This increased fiscal deficit from 5.9 percent of
GDP in zor3/r4to 8.9 percent in zor4/r5.

ssRepublic of Kenya Fourt} Quarter CounB Goveraments Budget Implemeatation Review Report for zoB/r4 and
zot4lt5.
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Figure 6,6: Revenue, expenditure and fiseal deficit as a percentage of GDP

6-3r Increase in fiscai ileficit clearly characterized the first two years of implementation of
devolution. Without doubt, however, fiscal deficit featured in the pre-devolution period
too, except that the post-devolution share has been higher. The main driver for tlis
include spending on development infrastrucfure, among others. A-11 the same, there is a
need to put in place sound fiscal policies that will curb uncontrolled growth of the overall
budget deficit.

Public Wage Bill

6-32 There has been debate about the affordability and sustainability of the public wage bill.
The concern over what some see as the expansion of Government or increased costs of
running the government on account of the Constitution informs much of this debate. The
concern is that if the wage bill continues to rise, it will jeopardize macroeconomic stability
and may result to borrowing to cover the deficit, which would lead to a huge fiscal
burden.p" There is also concern that a growing public wage bill will crowd out resources
for development budget, and by that affect economic growth.e,

6-gg The findings here show tlat, indeed, percentage growth of the public wage bill has been on
the rise. The pubiic wage bill rose by $.42 per cent in zorz and by 16.75 per cent in zo6.
It dropped to u.56 per cent in zor4. Between zorz and 2014, the economy grew by an
average of 5.2 per cent. The public wage bill, tlerefore, grew at a faster rate than the
economy.

eoYagan S.C. (zor4), The Sustainability and Macroeconomic Effects of the Public Sector Wage Bill in Kenya; ICPPRA
DPlt6glzot+, Kenya Institute for Public Policy Research and Analysis; and Campo S.S,T. Ommaso G. and
Mulrtrerjee A (1997). Government Employment and Pay in Global Perspective: A Selective Synthesis of International
Fads, Policies and Experience.
e, Ibid.
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Figrrre 6.72 Per cent growth of public wage biII (zoog -zot1)
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6-g+ As a share of GDP, the total public wage bill shows no significant difference between tle
period before the passing of the Constitution and after the passing of the Constitution,
iagluding irnpiementatien of devolution. As a percent of GDP, the wage bill has been on a
decline when compared to what obtained before the implementation of the Constitution.
A:r j::crease is noted among the county governments. Total county governments wage bill
increased almost five fold, from Ksh rz.5 billion in zorz to IGh 57.2 billion in zog.

6-35 There are two key f4ctors that have contributed to the rapid growtl in public sector wages.
First, there is an increase in hiring of personnel as demonstrated by the rising number of
pubiic sector workers from 596,6oo in zoo8 to 7oo,7oo in zot3, representing t7.4 percent
growth. TWo, devolution saw a significant net addition of worldorce, attributed to the fact
that counties went into a recruitment drive in zor3/r4.This, together with staff inherited
from defunct local authorities and transfer of some staff from the National Government,
resulted in a rise in staffat the counties from g7,7oo in zorz to g4,7oo in zor3, accounting
for r5r perce4t growth. This did not lead to corresponding decrease in the national
government wage bill.

6-36 Furthermore, the county governments complain that they have a high wage bill because
they inherited many from the former local authorities. Indeed, the National Governmeut
Capacity Assessment and Rationalization of the Public Service (CARPS) Programme
report (zorS) observes that demand for teclrnicai and professional personnel for service
delivery, coupled. with inherited staff, has lead to county tovernments haviqg a

significarrtly expanded public service worldorce. Furthermore, some of the inherited staff
negotiated better paybefore transition to devolution. Their total emolurqent is higher than
other employees doing similar work Most affected are elso the county governments that
served as the headquarters of the former provinces. They inhgrited. more staff than otlers
a:rd, therefore, have a relatively higher wage bill. All this means that the country is
shouldering a huge wage bill for some skills that are overpriced. Some of the inherited
staff are getting more than what the market can pay for their skills. Rationalizing salaries
across the public sector is an appropriate solution but it is tdsing long to implement.
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Table 6.2: Total public sector u,age payrnent (KSh millions)e2

Table 6.3; Wage ernplo5rment in the public sector ('ooo)es

6-37 Thirdly, tltere is an increase in average wage earnings per public sector workers. Indeed,
the public sector appears to pay more than the private sector. However, this comparison
does not porhay the tn-re pictue given that the composition and qualification of workers

s2Kenya National Bureau o/Stafishcs (zot5;zotz), Economic Surueg; ond author's computation

esKenya Nattonal Bureau o/Sfah'stics (zot5;zotz), Economic Suruey

National Government 196.8 200.6 2L2 2L9.9 222.6 17g 18o.9

Teachers Service

Commission

236.8 245.4 243 258.7 262.6 272.5 28L.7

Parastatal bodies 82.4 8+.+ 90.68+.8 86 92.5 93.s

Majority control by the

Government

39.7 40.6 4o.8 41.4 $.6 44.5 45

County Governments 40.9 4L 39.2 37.3 37.7 94.7 99.6

Total public sector

employees

s96.6 6tz 6r9.8 6+a.g 662.r 683.2 700.7

Average wage earnings per employee (Ksh per anmrm)

Private sector 369,o68.7 384,72r.6 392,563.r 407,477.7 425,t42.6 5OO,O65.8 S37,681.1

Public sector 353,32r.7 373,o98.5 4C2328.5 432,52L.6 48S,o16 548,73L.4 596,878.2
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from the two sectors is different. As seen from the table above, from 2o1o onwards, the
average nominal wages per public sector enployee has not only increased but also
overtaken ttre private sectol. The peak of public sector growth earnings was at 12 percent
and 13 percent inzotz and zor3, respectively, the period of transition to devolution.

6-38 The huge disparities in earnilgs in the public sector zlre an issue of concern. The largest
concentration of huge wages is at higher levels (high job groups) of the public service. The
huge packages in emoluments at these levels are largd responsible for ttre growth rn wage
bill, post-devolution period.

6-gg The average wages per pubiic sector employee have been rising above tle one for private
sector employees, hence the reason the public sector has been attracting the number of
employees seen in the table above.

Figure 6.8: Average wage earnings per employee in both private and public sector
vis a vis num.ber of public sector employees

6-4o The public wage bill has declined as a ratio of GDP, total expend.iture, and domestic
revenue, albeit marginally. The period before the passing of the Constitution generally
shows high share of GDP in respect of these indicators than after the implementation of
the Constitution and d.evolution.
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Figure 6.9: Publie wage bill as a ratio of GDP, expenditure ald revenue (%)gq
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6-4r Figure 6.ro, using different data sources, also shows similar results - no impact on wage
bi1l. The wage and salaries ratio in this figure varies slightly from those in Figure 6.q.AI
tle same, both demonstrate that public wage bill has not changed in any negative malner
because of devolution or because the new Constitution has mea:rt increased size of
National Government (This issue of data variations is of concern because it implies
incoherence in national development planning).

Figrrre 6.ro: Wage and salaries as %o of GDP, 2oo3/4-2ot5/16

Source:Republic of Kenya (August 2o1S) National Treasury Quarterly Economic and
Budgetary Reuieut Fourth Quarter, FY zot4/t5 Period Ending 3oth June zot5; Republic of
Kenya (Augttst zot5) National Treasury Quarterly Economic and Budgetary Reuieut First
Quarter, FY zot5/t6 Peiod Ending 3oh September zot5

6-42 Kenya's wage bill as a share of GDP is generally higher than most of the East African
states, but generally within the desired international threshold of 7 percent. However, any

e4Public wage bill figures from Economic Survey zorz ald zor5, by the 0[BS; Total expenditure from various issues
of Estimates of Recurrent and Development Expenditure; Domestic reveDue figures from various Budget Policy
Statements.
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6-qs

6-qq

further pressure on public wages will reverse this declining trend and expose the count'y
to risks of macroeconomic instability. Nevertheless, there is need to note that using a
substantial amount of revenue to pay off wage bill results in less resources for
development. It means less money for use in delivery of services.

It is possible tlat the discussions on 'increasing costs and size of government' are
associated with what some stakeholders perceive as increased number of constitutional
commissions and independent institutions as well as increased number of
technical/advisers in different State deparbnents. There is need to ensure tlat tle public
wage bili does not increase in a manner that threatens macroeconomic stability. In this
regard, the counEy should formulate a public sector wage policy to gurde wage bill issues
and maaagement at the two levels of government.

The definition of wage bill and analyses of wages, and analysis of development and
recurrent expenditure patterns are yet to reflect the delivery-forecast nature of the new
Constitution. The Constitution and the chapter on devolution in particula:r is focused on
delivery of services. There is need to consider distinguishing wages that relate directly to
core service delivery (such as provision of health, education, agriculture, and water) being
redefined, contuolled, and accounted for specifically as service delivery expenditure.

Size and Cost of the National Executive

6-45 Much of the cluntry's attention on the size and cost of government has focused on tle new
structures and ofEces created by the Constitution. The implications on the National
Government, which are just as significant, have not received as much attention.

6-46 The budget for tle national executive constitutes the largest share of Kenya's budget. In
zor5f t6, it was about 65 percent of the national budget while ttre share of the county
government was about 13 percent. The rest of the budget is shared emoDg the two arms of
government, Contingency Fund, Equalization Fund, and the Consolidated Fund Services
(CFS) as shown in Figure 6.rr below.

Figure 6.u: Distribution of the national budget inzotg/t6
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6-47 Thebudget of the national executive (ministries, deparbnent, and agencies) has increased
by zr percent from Ksh r,orr biilion in zorg/r4 to Ksh r,46r billion in zo15/16. This
hanslates to every Kenyan contibuting, on average, slightly over Ksh 25,ooo per annum
or about Kshz,o83 per month to support the ruming of the national executive. On face
value, this is a substantial increase considering that the National Government is not
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engaged in delivery of all basic services. However, itre actual cost can only be verified by
costing of functions as assigned under Scheduie 4 of the Constitution. The bigger problem
is the debt burden, which is resulting from increased borrowing .by the National
Government in order to sustain its high spend-ing on National Government development
prograrnmes.

6-+8 As aiready noted, in terms of assignment of fuactions, with the exception of security,
education and foreign affairs, the National Government is assigned policy and regulatory
functions, while counties are assigned service delivery functions. There are a-lso

concurrent functions, notably infrastructure, where the National Government is
responsible for national components whiie counties are responsible for iocal components.

6-49 The potential implications of these changes on the size, structure and cost of running the
National Government are significant. By virrue of the principles of distinctness and
interdependence espoused in the Constitution, the supervisory powers previously
exercised by the National Government on local authorities have been abolished. In place of
this we now have the Minisbiy of Planning and Devolution retaining some institutional
infrastructure whose roles are to oversee the implementation of devolution a:rd
intergovernmental affairs.

6-5o Ministries whose functions were firlly devolved, notably health and agriculture, contained
administrative functions that should of necessity be rationalized. One of the largest
headquarter functions in these ministries was personnel, as explained in the section on the
public wage bill. These obsewations imply that the cost of running the national executive
should be reducing. However, the central government budget in zotzltg (year before
devolution) was 32.5 percent of the GDP ralhile in zo4lr4 it was zB.4 percent for the
national government and 4.o percent for the counties, meat'ing that the total budget did
not reduce per se but was shared between the two levels of government. As already noted,
it is possible that this is because the National Government is exercising some functions
that are the exclusive responsibility of the county governments.

Expend.iture Analysis for National Government

6-5r National government Ministr-ies, Departments and Agencies (MDAs), Judiciary and
Parliament spent a total of Ksh r,4o6 billion for recurrent and development in zor4/r5.
The budget for t}e national government entities for the period zotgfr4-zor5/r6 has
grown at a faster rate (average growth rate of 2c.60/o) compared to the county
governments'budget (average growth rate of tz.zo/o). This is despite the fact that most of
tle functions are devolved.

6-52 In zor2f t3, t}re recurrent expendihrre was Ksh 8o8.3 billion, which increased marginally
in zotg/r4 to Ksh 8r5 billion but rose sharply to Ksh 8gZ billion in zor4/r5. This
expenditure is projected to continue to increase, given that in zo15/16, the Nationaj
Government estimates on recurrent is Ksh 1,ot7.S billion, and this will increase further to
Ksh r,rrz billion inzot6/r7.

6-53 Development expenditure is projected at iGh 7o5.6 billion in zor6lt7. For the counEy to
rea-lize high and sustainable growth rates needed to achieve Vision zo3o, then the
National Government needs to implement deliberate measures to curb recurrent costs.
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Figrrre 6.rz: Sectoral errpenditure as % of national governmerutr zoLzf tg - zot5lt6

General Economic and Commercial...

Social Protection, Culture and..

Agriculture, Rural and Urban...

Environment, Protection Water and...

Energr, Infrastructure and ICT

Health

Education

G]LOS

Public Admin. & Int'l Relations

National Security

Qo/o 5o/o tlo/o 75o/b 2oo/o 25o/o 30o/o

az0L5/16 , 2014/75 v2073/14 v2072/73

6-54 What are the sector priorities of the National Government post-devolution? As showu in
Figure 6.rz above, the National Government has been spending more on energy,
infrasEucture and ICT. Education sector comes second in terms of sector expend.ifure,
while public adminisnation and international relations follows. Governance, justice, law
and order sector rarrks fourth in terms of national government spending.

Accountability for Public Funds

6-55 Article zor of the Constitution emphasizes the need to use public funds in an accountable
and responsi[]g manngl. The Constitution particularly emphasizes that'public fimds shail
be used in a prudent and responsible way', and that 'financial management shall be
responsible, and fucal reporting clear'.

6-56 This audit finds that the National Government and the county governments are not fr:lly
complying with the letter and spirit of the Constitutioq in this regard. As noted above,
there are county governments that have borrowed from commercial banks without the
guarantee of the National Government as required by law. Iho, some county governments
are not developing balanced budgets; they overstate t}e revenue projections and get into
the risks of over commitm.ent. Some of the county governments are also falling short of
tleir revenue estimates; they collect less than their projections. Combined, these hends
are leading to increased fiscal deficit. Thirdly, some county governments are reportedly
not payi:rg suppliers of goods and. services. This slows the pace of completion of
development projects and, at the same time, constains relations between ttre county
governments and the locai private segtor players.

6=57 The National Government fails the financial accountability test too. There is increased
wastage of public funds at the national level alongside growing evidence of grand
cormption. This is evidenced especially by the following observation: Whenever t}re
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government incurs al expenditure, the expense is supported with evidence demonstrating
that the expenditure was incurred and in the right manner. The accounting could be in
form of inroices, cash sale receipts, and delivery notes, among otlers. If the expenditure is
not fully supported by appropriate evidence, then it is referred to as 'unaccounted' for
expend.iture.

6-S8 Of concern is that 'unsupported' or'ulaccounted' expenditure has been on the increase,
particulariy during the first year of devoiution. While only z percent (Ksh3t billion) of
ictual expenditure passed as unaceounted for expenditure iL 2o1?113,-the amount
increased-to Ksh 6Z Liltion or 5 percent in tle year impiementation of devolution began.

Before this period, the total unaccounted expenditure was about r percent.

6-59 The absence of supporting documents for the expenditure incurred could be a sign that
public funds are not used in the right manner. It could be that much of this was lost
through corruption or general wastage of funds.

Figure 6.13 : Unsupported expenditure
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6-6o Similarly, implementation of devolution took place in tandem with an increase of 'over-
expenditure', This refers to instances where government agencies spend_more than was

budgeted for. The difference between the budget and the actual expenditure, which is

more tltan the budget, is considered as over-expenditure.

6-6r During the year that marked the beginning of devolution, over expenditure increased in an

anomaloos manner from Ksh3B milIion in zotzf rg to Kshz5 billion in the zor3/r4 period.

This is again a case of government funds not being spent in the correct manner.

Impaet of Devolved Governrnent on the Econorny: Is More Money Going to tfre
Grassroots?

6-62 The Constitution makes specific provisions with respect to financial matters of counties.
The impact of some of these provisions are summarized below.

6-6g The available data does not provide definitive evidence that more money is going to the
grassroots under devolution than before. The equitable share for the year zotglt4 was Ksh

iz9 billion. The counterfactual suggests that under the old system, the National
Government would have spent IGh rz5 billion on the devolved health and agriculture
functions. local authorities would have received a block transfer of Ksh z6 billion as
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[.ATF, making for a total of Ksh r5r.4 billion. This ,mounts to 66 percent of the equitable
share. This leaves a residual Ksh Z8 billion(Ksh 229-r1l.4billion) from the equitable share
for all the other devolved and shared functions. The residual translates to 34 percent of
allocation to the county governments.

6-6q It seems that the share of national budget spent at the local level before devolution was
slightJy more than 34 percent. The review of various records by CRA shows tlat the share
allocation to county governments was 41 per cent in zottf zotz. This deciiled to 36 per
cent in zoL2 2ot1. Allocation has been on downward trend; it is estimated at about 3o
percent in zot6/zot7.If., x is likely, the pre-devolution share spent at the local level was
substantially higher than 34 percent, it would imply that the share of budget spent on
devolved functions has redueed.

6-65 The previous chapter on devolution has pointed out that equitable share allocation to
county governments, calculated on bases of most recent audited accounts of revenue and
approved by Parliament, is generally about 35 percent on average. It is double the
constitutional threshold of r5 percent. But it is double the threshold because the most
recent audited account has a two year time lag. It is between 3o and33 percent for most
years exceptzot4/t5 when the allocation was 42 percent. If the calculation is based on
total sharable revenue, then the amount allocated to the county governmeuts in the last
four years is zt percent on average.

6-66 The 6.4 provides an irdicative analysis comparing the budget for the current year zot4f 15
against a counterfactual of what it might have been under the old system. In terms of
sectorial allocation, it was only possible to analyze health, agriculture and "other devolved"
sectors lumped togettrer, as agriculture and health are the only sectors where there is
correspondence between couaty and national budget.

6-67 The counterfactual allocations are computed using the zorz/g budget allocations for
agriculture and health, and the estimates of the baseline cost of devolved functions
published by the Commission on Revenue Allocation (CRA).The share of health and
agriculture in the national budget were 6.5 percent and 3.8 percen! respectively, while tJre
baseline costs were estimated at 78 percent and 64 percent, respectively (i.e. the devolved
components accounted for 78% arrd 64%o of the health and agriculture budgets,
respectively). The analysis yields the following observations.

Table 6.4: Actual vs counterfactual budget comparison for zot4/tg

Source: Nanonal TYeasury. Budget Reuiew and Outlook Paper zot4; and author's
computatiors

Acrual(2o4/15
Budget)

714.t 47.4 66.2Herlttr

Counterfactual
(zorzl:.3 budget)

ro8.4 23.8 8+.s

Difference, % 5.7 23.6 (t2.8)

Actual(zor+/15
Budget)

59 36.2 zz.8Agriculture

Counterfactual
@orzhsbudeet)

6s.s zz.8 40.5

Difference, % (+.s) t3.4 (rz.z)

Natioual CountyTotals
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Sectoral Priorities

6-68 After receiving their horizontal allocation of revenue through use of the revenue allocation
formulae, county governments have the discretion to allocate the funds to the various
sectors. Local needs and demands are expected to have informed the development of the

' County Integrated Development Plans (CIDPs), which provide a guide to budgeting and
planning. Because of this discretion and play of local considerations, some fulctions get
less or more than what they often received from the central government under the
previously central i z.ed sYstem.

6-69 Importantly, in allocating revenue across the counties, the revenue sharing formula
appears to favour some counties than others. The former marginalized counties come out
more adva-ntaged than others. Apparently, the counties that appear disadvantaged include
mainly those in high population and major urban centres.

6-7o From a review of allocations to the two key sectors, that is agriculture and health, a more
definitive conclusion can be drawn. The total health allocation is marginally higher by S.a
percent than it would have been under the o1d system, but the agricultural allocation is 6.8
percent lower. However, given the assumptions, these differences are not significant. It is
fair to say that devolution has not yet translated into substantial shifts in the overall
sectoral composition. However, in terms of composition between devolved and national
government, the change is significant.

6-7r The anaiysis suggests that the counties have allocated.less to these functions than would.
have been spent on the devolved functions under the old. system, while the Natiorial
Government is spending significantly more than would have been the case. The National
Government's health allocation is double the counterfactual, while the counties' allocation
is zr percent less. And the National Government's agricultural budget is 59 percent more
while the county budgets are 44 percent less than the counterfactual.

6-72 This observation begs the question as to what the county priorities are. These are
summarized in Table 6.5 below, which shows that health is the counties' top priority,
accounting for z:. percent of the counties' budgets. lhere are, howwer, disparities across
counties. Infrastmcture is the top priority in a number of counties, inciuding Mandera,
Wajir, Tala River, Uasin Gishu and Nairobi, while water and agriculture are the top
priorities in Garissa and Murang'a, respectively.

Table 6 sector asY" of

Health 20.9 41.L 5.1

4.rCounty Administration 15.9 55.5

z8,z 1.1Public Works, Transport, Infrastructure 13.2

10.5 33.5 +.8County Assembiy

9.8 39.o L.7Fina-nce & Economic Planning

Education, ICT and Socia.l A-ffairs* 9.4 24.5 2.9

1.3Agriculture & Livestock Development 7.2 18.6

5.8 zz.8Water, Energy, Environment & Natural
Resources
Trade, lndustry &Other Commercia-l 4.3 11.O

8.3Physical Planning, l,ands & Housing 3.1
* Labour, Yout} Affairs, Sports, Culture & Social Services

S our c e : N ational Tr e asury
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Economic and Adrninistrative Viability of Counties

6-73 Concerns have been raised that 47 counties are too many, meaning that some of them may
not be viable economic or administrative units.

6-Z+ With regard to economic viability of the county governments, there are several
observations worth making. First, is the issue of economic viability. On this, it is worth
mentioning that the architecture of the Constitution does not anticipate the counties to be
economically distinct entities. The logic of equitable sharing of nationally raised revenue is
that of an integrated national economy. The "equitable share" is predicated on ttre
principle that an integrated economy wili be bigger and in effect yield a larger revenue
pool.

6-75 The history of marginalization of some counties underpins their under-development; it is
not that these counties lack potential. This is why tle one of the principal piilars of the
Constitution focuses on redressing this. Therefore, the weak economic base, limited
resources and inadequate capacity to e4ploit own resources, are not a good basis for
judging the viability of the counties. Furthermore, local economies are dynamic. Prior to
discovery of oil, T\rrkana would have ranked as one of the weakest counties in economic
potential terms. But potential extraction of oil in the county has ripidly changed this
proflle.

6-76 Finaily, inabiiity of the Transition Authority to carry out assets and liability audits of
resources [ansferred to the counties at the outset makes it impossible for one to
accurately estimate the economic viability of the counties. Nonetheless, enhanced
infrastmcture development (i.e. roads, electicity and water suppl, and economic
inveshnents will improve citizens welfare, human capital, own reve[ue collection and
economic growth.

6-V The second observation concerrrs 'administrative' viability of some county governments.
Questions have been raised with regard to whether the county governments are too ma4y
to manage or to take care of given the size of Kenya's economy. The concern is that there is
a certain minimum governance and administrative overhead that a county must have. If
the county is too small, the administrative overhead will be too high, thus making the unit
cost of goods and services provided by the county too expensive to bear.

6-78 The current number of counties and their boundaries as individual units works well with
regional history and geography. Many (though not all) of the counties and the territorial
area they occupy are home to not more than one ethnic group and are therefore favourable
for ethnic and social inclusion. The individual units also comprise population that is not
too large and not too small for purposes of promoting local democracy and deliveriag
quality basic services.

6-Zg A definitive condusion on this would be premature, given ttrat counties are still very new
and they are still settling as sub-national units. Moreover, ttre counties inherited bloated
structures from local authorities that will take time to rationelize. Preliminary analysis of
the coupty budgets indicates that there is some cause for concern regarding the
governance and administative overhead of the coun$es, but it is not evidept that this is
related to the size of cou:rties. The current numler is viable on basis of geography,
demography, ethnic and social inclusion, and capacityto deJiver quality services.

6-8o On average "count5i administ'ation" accounts for 16 percent of the counties' total budget
for the year zot4/r5.This is comparable to the lational govemment's share of public
administ'ation budget, which was t6.7 percent. The average, however, maslcs wide
disparities ranging from 4 percent to 55 percent. The higber figures do not seem plausiblg
and most likely represent a misciassification of expenditures. There are two counties with
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administration budgets over 50 percent and another three ufiose administrative budgets

are over 3o percent. Overall, 19 counties have administrative budgets of under ro percent
ofthe total,J5 counties have budgets between 10 percent and zo percent and I counties

have budgets between 20 percent and 3o percent.

6-8r As indicated, it is not evident that smaller counties have a higher administrative overhead.
This can be discerned from Figure 6.14 below, which plots county administration cost

ratio against the county share of revenue, where the latter is a proxy of the size of county.
There ire two observations to note. First, the nearly flat trend line indicates no significant
correlation between the fwo. If it were the case, the trend line would be sloping
downwards from left to right. The second observation is that close to half the counties are

clustered on the bottom left quadrant of the plot; that is, they are below average in both
budget share and administrative cost ratio.

6-82 The county assemblies' budget accounts for ro.5 percent of the counties' outlays. This is
much higher than the cost of the national Parliament at r.4 percent. In 19 counties, the

legisiatuies account for less than to.o percent of the budget in r9 counties, and other than
one outlier at 33.5 percent; the rest are between 1o.O percent and zo.o percent. Whiie
county comparatives are higher than the national legislature, from a unit cost perspective,

the picture is quite different. The budget per county assembly member is Ksh r5.5 million,
whilt the budget per national legislature member is more than three times at Ksh SS

mi]Iion.

6-8S The county government system has enhanced transparency and social accountability
where citizens are more a\^rare and hold. leaders responsible on the use of their resources.

6-84 The recent scale of expansion can be atLributed to multiple sources ofpressure, which are

expected to prevaii in the medium term. Fiscal pressure is emanating froq the builcl-up of
administrative experses associated with the roll out of devoiution, the necessity to
enhance security expenditure, the commitment to sustain investments in roads and energy
to reduce the infrastructure defi.cit and reduce the cost of doing business, the funding of
new flagship projects in fulfiliment of the Jubilee government's pre-election pledges, and
the rising wage bili at both ievels of government.

Figure 6.14: County administrative overheads

Do smaller counties have a bigger
administrative overhead?
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Are Citizens GettingValue for Money?

6-85 This is a difficult question as it requires specific in-depth studies. It is even more difficult
to answer for the counties given that they have only completed three years of budget
execution. That said, there is a:recdotal evidence on the performance of counties. On.one
hand, there is information indicating that t1g imFact of devolution is being felt on the
ground. This inciudes couaties where people are seeing their fust tarmac road; and
expansion of health facilities and services. Press reports on count5r purchases of
ambulances, both positive and negative, suggest that access to emergency medical services

las e4panded. Mandera County has been making news with irrigation, while Garissa
County made news by building zr maternity units in its first year of operation. Significant
improvement in rural roads is reported throughout the country

6-86 Though 
-impressionistic, tlese reports suggest that citizens are getting value for money.

This is all the more significant in light of tle observation made above of no increase, and
probably a reduction, in ttre proportion of budget spent on devolved functions. This would
not be a trew e4perience as it would be similar to the Constituenry Developmegt Fund
(CDF) experience.

Value for Money Analysis

6-87 The Constitution of Kenya zoro emphasizes the need for efficient and prudent public
finance Ylanagement. However, there is evidence ttrat the two levels of goveinment are not
using public resources in a prudent and efficient manner. Inllated coits of public goods
and services are prevalent in both county and national government. The eonuofer of
Budget and the Auditor General reports cal. attest to these. Media reports for example
from Bungoma County ind.icate a wheelbarrow costing more than Ksh rob,ooo!

6-88 According to a report released by PricewaterhouseCoopers (h,r,C), the rate of economic
crimes in Kenya is z5 percent above the global average. In tle year 2o1S alone, economic
crimes rose to 6r percent from 5z percent in zor4. The World Bank estimates that Kenya
Ioses more t}an Ksh 6oo billion each year on com:ption.

6-89 AJthough citizen participation i-n county governments planning and budgeting is still weak,
according to the perception survey, county governments, with the support of tUe central
authorities and other partners, have deepened constitutional and legal provisions for
tansparency, accountability and public participation to improve public seryice delivery at
local levels.

6-9r It is noteworthy that county governments leased equipment such as ambulances.
However, there is no evidence of cost benefit alalysis to inform the leasing arrangements
that the munty governmeut venture into. Whether to lease ambulances or whether to
improve more hospital facilities should be assessed before such decisions are made.

6-9e Similarly, the National Government leased Ksh g8 billion heaith equipment on behalf of
the counties. While the two governments ale meant to operate a coopirative government
and engage in consultations, it is apparent that ttrere was not significant coordin2li6a
while leasing the equipment. The process, therefore, clearly negated the functional
integrity, consultation and coordination principles.

6-gg In addition, no health economic assessment was carried out to inform the purchase, and
all counties were teated like they had similar health challenges. The Parliamentary
Committee on Health sounded an alarm during our stal<eholder qeeting that although
counties were making pa5urents, ttrese equipmeDt were not being used in most health care
facilities; for example, more than six months after Machakos Hospital had set up an ICU
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unit, no patient had used the facility due to lack of qualified staff. This was the trend in all

the othei facilities. The question is whether this lease gives value for money.

Economic Impact of Electoral Representation

6-95 There are concerns regarding the cost impiications of the expansion of Parliament from a
single Chamber with zzz members, including nominated members, to a bi-cameral
Parliament with 4rB members (Senators and National Assembly Members). The view that
the earnings of Members of Parliament are exorbitant and out of proportion with the
country's *"urs motivates this thinking. In add.ition, there is the observation that
Memblrs of the County Assemblies also earn exorbitant wages far more than the economy

can afford. In general, there are those who argue that that under the Constitution 2oto,
the Executive ind the National Parliament have become too large and expensive to
maintain.

6-96 In terms of representation, the current Parliament translates to an average of rzo,ooo
constihrents per MP and 1oo,5oo includ.ing the Senate.ss This is lower than the globai
average of 146,ooo constituents per MP, but higher than the African average of 83,45o per
nlp. fhe global norrn correspond.s to a Parliament of 29o, on averag€, and-tlre African
average of5oo members. Kenya's Parliament, both the National Assembly and the Senate,

has +i6 members. This number tends towards the African average and way above the
global average. This suggests that Kenyans indeed are over-represented.

6-97 There arc 4Z County Assemblies; in totaj there are about 2,526 Members of County
Assemblies, both elected and nominated.. Kenya appears to be over-represented when
compardd to representation in countries with similar size of economy and population.

1.abll O.O illustrates this situation. This should be interpreted with caution, bearing in
mind that chambers in these countries perform different functions.

Table 6.6: Size of parliament in some countries comparable to Kenya in terms
of population and GDPe6

ssUNDP/Inter Parliamentary Union, Global Parliamentary Report zorz'
s5 includes the iegislative organs that have functions similar to County Assembiies, but exclutles equivalent of
councillols ia 15ese other countries.

6760.94 SenateI(enya 44.35
349National Assembly

z15z6Members of County
Assembly

z64ototal
ro899.39 55.61 Upper HouseEthiopia
547I-ower House

Members of regional
State Councils

1,989

2,644total
109rz8.sz 568.5r Upper HouseNigeria

Lower House 360

978State legislators

total 1,447

9oSoutl
Africa

54 350.o9 National Council of
Provinces
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National Assembly 400

Provincial legislatures 430
Total 920

Population
sizc ofcach

GDP Representation No. of
1\Icrnbcrs/size
of chamber

Country

6-98 in terms of cost, the budget for Parliament is about 2 percent of tle national budge!
againsl a global average of. o.S7 percent (for counu'ies with population of 1o-5o millien).
This is more than three times the global average. Comparatively, Kenya's previous
unicameral Parliament's budget (Ksh ro.z biilion in zottltz) was o.BB percent as a share
of the national budget.ezAgain, this was siightly larger than the global average but lower
than the current budget ratio.

6-99 QuesUons have also been raised with regard to the cost of Parliament, as well as
emoluments for MPs, Senators, ald MCAs. There are arguments that Kenyan MPs, for
example, are overpaid while others argue that their pay is in line with global average.

6-:.oo With regard to the overall budget, the zot4/t5 budget of Parliament at Ksh z3 billion
translates to Ksh 55 million per member. The MPs salary amounts to only rz percent of
the budget.

Table 6.7: Cost of running Parlia:rrentp8

6-ror Assessed from a different perspective, ttre cost of running the current Parliament per
MP and staff based on budget 2ot4lt1 figures is estimated at Ksh zo.5 million
annually.re This is in essence considerably larger than Ksh :.3.5 million needed to
run Parliament in the pre-devolution period (on the basis of t}le zorr/rz budget.
This on its own is an additional constraint to the wage biil.

6-roz Data on MPs pay in z9 counEies recently published by The Econombt shows large
disparities between countries, raaging from US$ 2oo,ooo in Australia to US$ 3,5oo
in Pakistan. Even in high income countries with comparable cost of living,
disparities are quite large. The earnings of Australian MPs amou-nt to double those

nEstimates of recurrent ald development expeDditure zott/tz.
c8 Budget figures sourced from tlre estimate of recurrent and dwelopment expeDditure and Conholler of Budget 46
Quarter report zot4/5 for tle CountyAssembly estimated budgets-
ee This is x simple and basic prory for estimating the cost of running Parliameot and County Assemblies relative to
the predevolution period, witlout taling into consideration tle di.fferent salary scales and other differential factors.
Tbis unit cost is compared with the one for ttre previous nnigameral Parliament before tle onset of devolution.

Staffnumber from
Parliameutary Service
Commi.csion Strategic
PIan zooS-zor8

Pre-devolution-
zott/tz

Parliament 222 532 1O,2OO 13.5

Estimate of staff
number sourced from
Parliament Otficer
from OfEcerworking
in Parliament

Parliament 418 87o 26,47o zo.6

CountyAssembly
staffinclude County
Assembly Ward staff-
From CRA

Post devolution-
zot4lt5

County
Assembly

2249 8,5oo 3r,245.7 2.9

i\IPs &
Senator
s/lICrls

Budget
(I(shmiII
ion)

Sorrrce Approx.
Unit cost

Staff
sizc

(I(sh
llilliou)
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of Sweden (USg 99,ooo p.a.) and more than four times the pay of Spa:rish It{Ps

(US$ 44,ooo).

6-ro3 Kenyan MPs rank r9t out of the z9 countries compared, with an annual salary of- 
US$ 74,Soo per annum (exclud.ing allowances and other emoluments). However,

this should be looked at in the context of the wide variance in cost of living, as well
as the economic diversity of the countries in the sample. Table 6.8 provides a

comparison of the developing countries in the sample, with tle figures having been

adjuited for cost of living differences using Purchasing Power Parity (PPP) exchange
rates and are reported in Kenya shillings for ease of comparison.

6-ro4 As the table shows, Nigeria where MPs earn an equivalent of Kshr..z million a month
is an outlier on the high end., while Pakistan, Baagladesh and Sri Lanka are outliers
at the other end of the scale with very low pay for MPs. The norm would seem to be
the range from Ghana at Ksh333,ooo to Brazil at Ksh7o7,ooO. Kenya is in the
middle of the pack. Based on this, we are inclined to conclude that the pay of MPs in
Kenya is not out of line with international norms. In Ghana and India, which are fair
comparators, MPs earn 60 percent and z5 percent, respectively, of what Kenyan

MPs are paid.

Table 6.8: Cornparison of MPs salaries in selected countriesroo

Notwithstanding these figures, emoluments for Kenya's MPs and MCAs are higher
than comparators, considering that MPs and MCAs in Kenya get lucrative benefits.
Combined, these benefits, if quantified as a monthly cost, would push the
emoluments for MPs far above thebasic salary of Ksh558,75o.

Table 6.9 compares Kenya MPs' pay comprising only the basic salary, sitting
allowance (IGh Bo,ooo per month), and Special Duty Allowance of Ksh r5o per
month (for those with special responsibilities). The analysis excludes mileage
allowance, the medical scheme, and ot}er benefits associated with MPs' and MCAs'
pay (Although Special Duty Allowance is not paid to all, it stands as a proxy for these
other allowalces).

tooThe Economist, World Bank Economic Databases and authors computations

6-ro5

6-ro6

BZ

3,OO6t,rBo,4BoNigeria
11,2O8Brazil 706,663
6,886South Africa 649,4og

3,4756o5,o13Indonesia
t,246558,750Kenya

5,779364,583Thailand
1,858Ghana 333,876

10,538t87,z6zMalaysia
1,498India 135,422

5o,6o6 3,28oSri Lanka
1,27542,2O2Pakistan

9sBBangladesh 4L,747

4,257Average 404,617

,'GDPper eapita (US$)MPs salarrr (KshlMonth)



Kenya 6o.g+ 9o,585
Croatia 57.r7 35,o38.o8
Bulgaria s6.v 18,144tot

Guatema,la 58.83 36,ooo
Comparison based on GDP Purchasing Power Parity (PPP)

Country GDP PPP (US$) Annual basic salary and
allowances ruS$)

Kenya zT76.os 9o,585
Tanzania 2472.O2 84,oo6,o,
Bangladesh 2991'.33 z,BB6

Comparison based on population size
CounE5r Populatiou

size(rniIIion)
Annual salarry and
allowances (US$)

Kenya 43.oo 9o,585
South Africa 54.OO To,273.784103
Myanm2l' 53.72 4,2OO
Spain 46.44 4o,5gB.BB

Comparison based on GDP value
Country GDPvalue

(billion US$)
Annual basic salary and
allorvances

Table 6.9: Salary of legislatures in different counEies compared to Kenya

6-ro7 The allowances and benefits for the Kenyan MP indude the following:
accommod.ation and subsistence allowalce; security; mileage allowance; medical
scheme; retirement benefits; and special duty allowance for those with additional
responsibilities. These suggest that Kenyan MPs are among the most highly paid in
the world. Their comparators are paid less.

6-ro8 Put togetler, the cost of running a bicameral parliament, the overrepresentation of
Kenyans, and the exorbitant allowa-nces paid to Kenyan MPs are contibuting to the
rising wage bill. The allowances alone, il some instances, tend to go beyond the
basic pay. This is in spite of the principle that the allowance paid to a State officer
cannot be more than 4o percent of gross pay; and salaries cannot be more for 6o
percent of gross pay. There is failure, therefore, of Parlia-ent to strictly and
effectively enforce the 6o/4o percent proportional payrrent of basic salary and
allowances for MPs. There is no enforcement of the principle that basic pay should
not constitute more ttran 6o percent of gross pay and that no more than 40 percent
of gross pay should constitute allowances. This is what is exerting pressure on tie
wage bi1l.

ror Counseil De L'europe (zor4), Greco Group of States against Comrption, Fourttr Evaluation Report Bu,lgaria.
https://www.coe.int/t/dghl/xoonitoring/greco/errduations/round4/Eval%zoIV/GrecoErral4%z8zot4%zg7-Bulgaria
_EN.pdf
toe National Institute for Legislative Studies (zor5), A cross country comparison. Nils.gov.ng/docs/ iegislators-
salaries-and-allowances.pdf
torpledarnation No. tr (zot6) by the President of the Republic of Souttr Africa: Determination of Salaries .nd
Allowaaces of Members of tle National Assembly and Permanent Delegates to ttre Natioual Cou-ncil of Provinces
http : //www.gov.za/sites/www .gov.ra/ frles. / 9975ojror:-.pdf.
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Conclusion and Recommendations

6-ro9 Pubiic spend.ing in Kenya has been on a gradual increase. Overall, there is evidence
' of an expand-in[ size of government. The findings shgiv that public erpenditure as a

share of GDP his risen during the implementation of tle new Constitution and post-

devolution periods. The driving factols go beyond the actual implem-entation of the

Constitution and devolution. Spend.ing has increased because of policy choices by

both the Executive and the Legislature at both the national and county level. The

drivers, in particular, include implementation of national government infrastructure
prograrnmes and rising debt payment, among others'

6-rro The percent gror,r'th of pubiic wage bill is on increase; there is an increase in the

hiring of personnel. During the last two years before implementation of the

Cons[itution, growth of the public wage bill was B.z9 percent in zoog and B.z9

percent in zoio. Growth incieased to 11.59 percent in zorz and 15.42 percent in
zorg. It increased to r6.75percent in zor4. However, the wage bill as a share of GDP

has not sigfficantly changed. However, Kenya's wage bill as a share of GDP is
generally f,igh". than moit of the East African states, but generally within the

desired international threshold of 7 percent. But there is need to ensure that public
wage bill does not increase in a ma:rner that threatens macroeconomic stability-

6-rrr However, pubiic sector wages are today higher than in the private g99tor; the public
sector pays more thal the'private sector. But a close review of public sector wages

shows irlgt 
"r 

concentration of large wages within the senior posts.IowerJevel posts

,r" poori! remunerated. Concentration of high wages at the senior level of the public
sector is occasioning unprecedented disparities in wages, thereby demoralizing staff
in lower level positions.

6-ttz The county governments perform better in meeting the 3o perc-ent development

budget req'uiiement than the national government. Some of them allocate even more
than go pelcent of their total budget for development budget.

6-113 Increase in fiscal deficit characterized the first two years of implementation of
devolution. Without doubt, however, fiscal deficit featured in the pre-devolution
period too, except that the post-devolution share has been higher.

6-tt4 In general, there are those who argu.e that that under the Constitution zoto, the
Exe-cutive antl the national Pariiament have become too large and expensive to
maintain. This audit confirms two things in this regard:

. There is increased wastage of public resources leading to increased expeuditure. The
amount of unsupported expenditure has been on the increase, particularly during
the first year of devoiution. It increased from z percent or Ksh 34 billion tn zorzlrg
to 5 percent or Ksh 67 billion in zotglt4. This is a sign that public funds are not used

in itre ;gnt marlner; there is lack of prudence in use of public funds. It could be that
much of this was lost through cormption or general wastage of funds.

. Kenyans are over-represented. Members of Parliament (national level) and
Members of County Assemblies (County level) combined, represent Kenyans and
play the role of oversight and making legislation, in addition to representation.
kunyan MPs and MCAS are also overpaid. Emoluments for Kenya's MPs and_ MCAs
are higher t}lan those of comparator countries, especialiy when benefits are

included.
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6-u5 The government should consider tle following recommendations:

. The Kgnya National Bureau of Statistics and other relevant agencies should keep
regularly updated coherent datasets on ttre economy at both theiounty and nationil
government level. This is critical now more than ever before, especially considering tbat
these statistics are used irr ensuri::g equitable allocation of reiourcei, now:nfl in ttre
future.

a

a

a

The Government, under the guidance of the Salaries and Remuneration Commission
(SRC), shor:Id develop a clear policy to ma:rage the public sector wage bill. This will
ensure that public sector emoluments are managed and applied in a sustainable
mrnner. The focus of attention should be on allowances paid to public servants. These
present a large risk to public wage bill sustainability. The SRC should take measures to
reduce aad tightly cap tlese allowances.

a The allowances paid to state officers, including Members of Parliament and Members
of Coglty Assembly, similarly, should be reduced to lighten the burden on the public
wage bill. The SRC should similarly take measures to reduce these allowances and other
emoluments

Further, the SRC should develop guidelines for Parliament to follow to ensure ttrat no
more than 60 percent of the current gross pay for MPs shall be basic salary; and no
more than 40 percent of present gross payfor MPs shall constitute allowances.

Attempts to rationalise salaries within the public sector should be completed. The
rationalisation efforts shouid seek to harmonise tle salaries and address disparities
Yithin sectors, departrnents and agencies as well as inequalities between pay by
different agencies.

There is need for upenditure rationalisation; the governments at the county level and
the national level should be spending on priority areas. These should be identified
through proper planniag, consultations and cooperation between tle two levels of
government.

The county governments should be eased of the burden of carrying unnecessary wage
bill inherited from former local authorities, and staff from the central government wfio
are now undertaking the devolved functions. The Public Service Commission, the
Salaries and Remuneration Commission, md the County Public Service Boards
(through the Council of Governors) should develop and adopt public service standards
and- guide harmonisation of remuneration. They should also develop a shatery to
implement the CARPS recommendation on restructuring and harrnonisation of
national and county human resources.

a

a
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C}IAPTER SE\IEI{

THE LEGISIATURE

Introduction

7-t The Constitution acknowledges the people as the source of the legislative authority at the
national and county levels. This recognition is in conformity with tle national vaiues and
founding provisions of the Constitution, which place the sovereignty of tle people at the
centre of all public power. The two chambers of Parliament (the National Assembly and
the Senate) and tle County Assemblies have a primary mandate a:id duty to represent the
sovereign will of the people and reflect tle peoples' aspirations in their decisions.

7-z The Constitution estabiishes and defines roles, membership and composition of the
National Assembly and the Senate at the national level of government. It also establishes
County Assemblies at the county government level, and delineates their roles,
membership, and composition.

7-3 Of note is that the Constitution identifies the roles of Parliament and the County
Assemblies to include representation of the people, legislation, and oversight. Parliament
plays the role of oversight at the national level - overseeing the Executive - while County
Assemblies oversee the County Executive.

7-4 It is not envisaged that the Legislature will play a role in executing government decisions
and policies. Parliament and the County Assemblies oversee implementation of the
policies and the laws.

7-S Previously, the Executive dominated Parliament and undermined its independence in
several ways. At the local level, the former local authorities (Councils) exercised some
Iimited form of legislative powers (delegated legislative power). However, the Councils
were not effective because the central government controlled them.

l-6 These challenges led to the demand.s for an accountable Parliament, and specificaily a
Parliament that is independent of the Executive and responsive to people's needs. The
Constitution recognizes this need and establishes a Parliament with the mandate to
exercise legislative authority independent of the Executive and control of any other
institution.ro4

7-T This chapter looks at the implementation of legislative power at the national and county
levels, and the effectiveness of both Parliament and County AssembLies in representing the
sovereignty of the people. The report also looks at how the views and expectations of the
people are reflected in the implementation of the Constitution.

Structure and Functions of Parliament

7-B The Constitution provides for a Parliament that responds to the aspirations of Kenyans. It
estabiishes a Parliament that is separate from the Executive, r:lder a pure presidential
system of government. It is in control of its agenda a-nd activities.

7-9 Furtherrnore, the Constitution provides for a bi-cameral Parliament: the National
Assembly and the Senate in accordance with public views during the constitution making

,oqArticle g+ (6) Constitution ofKenya zoro.
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process.los Legislative power is now divided between the two chambers. Because of this,
effective law making can only be possible with the appropriate cooperation, consultation,
and linkages between the two houses that make up Parliament.

7-1o The role of oversight and representation is also divided between the two chambers. Their
roles reflect the differentiated mandate. The stmcture, powers and functions of the Senate
concern representing and safeguarding county interests. The primary role of the National
Assembly is popular representation, which is summed up as representing the people of
constituencies. A-n importa-nt weakness in the current structure of the national Parliament
is that ttrere is no single head of the two chambers. Both chambers are led by the
respective Speakers, and the two chambers are perceived as co-equal chambers without
any of ttrem subjecting itself to t}le contol of the otler. This problem often leads 1e

legislative gridlock and causes delays in passing of certain important bills.

Composition of the National Assembly

Z-tL The National Assembly is composed of 349 Members of Parliament. This comprises z9o
members elected from single member constituencies across the country. Add.itionally,
there are 47 women representatives elected from each of the 47 counties and rz members
nominated to represent special interests - youth, persons with disabitities, and workers. .

7-tz Some argue that this number is too big to debate iu one chamber, particularly given the
number of days that MPs attend Parliament and committee proceedings. The size alone is
too big to allow for thorough debates. Indeed, tle survey data shows that about one third
of Kenyans think the MPs are too many.

7-r3 Combined with tle Senators (62) and over 2,2oo MCAS, Kenya has over 2,600
representatives. This is a ratio ofabout one representative to about 16,000 Kenyans. This
is raising questions as to whetler Kenyans are over-represented. If one lools at both the
county and national levels, then there is need to recognize tfre sentiments about over-
representation.

7-r4 The Constitution of Kenya zoro retains the majoritarian system of elections (First-Past-
the-Post or FPTP). However, during the constitutional review process, there were mixed
views on the kind of electoral system that should be used. While some were in support of
retention of the majoritarian system, others called for Proportional Representation (PR),
where members of the National Assembly are elected through party lists as opposed to
single member constituenry system that is currently applied. Others recommended a
representation system that has either both elements (FPTP and PR) or Mixed Member
Proportional Representation (MMPR).

7-r5 The CK3.C had considered the merits of the curreut system of voting (majoritarian)
against the proposals for alternative electoral systems. In its final report, tle CI(RC noted
that aa appropriate electoral system should have the following features:

An ideal electoral system should ensure or promote representation of tle people and all
major interests in a political system. The system operating in the framework of a republic
shor:Id, therefore, be as indusive as possible by making it possible for as many of the
d.ivergent interests and concerqs as possible to be rqlresented. Identifying these interests
is critical to ensure no one interest group dominates the rest, as this would be
unrepresentative and undemocratiq'o6

to5Q(ftQ ]v{ain Report (zoo5) r87.
ro5CT(RC Main Report (zoo5) 165.
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7-18 The CIG.C considered ihe Kenyan context and identified a number of challenges with the
majoritarian system. The chalienges that were identified included: a lack of incentive for
candidates to cooperate with their parties, ethnic voting patterns arrd ethnic
considerations that lead to exclusion of smaller voter groups, gerrFnandering of
constituency boundaries to favour certain caldidates, disadvantage to smaller parties,
among other factors. While most of these challenges could stili manifest in PR system in a
d.ifferent form, the focus on individual candidates artd ethnicity, to the exclusion of other
factors, led to favouring of larger parries and ethnic personalities who are perceived as
strong politically.

7-r9 However, this is not to suggest that'rhe majoritarian system has no benefit at all. The
system, for instance, encourages accountability since the candidates are directly
accountable to their voters (as opposed to a politicai party). The CIG.C, therefore, deeided
to recommend a balaace between majoritarian and PR system of elections. The CI(RC
proposed that the then seats of Parliament (21o in number) be retained as FPTP and an
add.itional 90 seats be created to be f,lled through a system of Proportional
Representation. If this proposal could have been taken up, a part of the members would
have been directly elected through the constituencies and a part of them through the party
Iists.'oz

7-zo The Constitution did not adopt any of the options presented during the constitutionai
review process (on mixed member or proporlional representation), yet there is credible
evidence that Proportional Representation System or Mixed Member Proportional
Representation system is good for societies such as Kenya that are deeply divided along
ethnic and other social lines. The rz seats (out of a totai of 24il left for nomination of
special interest groups are hardly enough to accommodate the diversity of the Kenyan
society. It is not adequate to represent the interests of all groups in a constituency. FPTP is
also not good for national cohesion, because it encourages individuals (FPTP) to mobilise
support along clan, religious and ethnic lines. It encourages parties to form on basis of
these cleavages.

7-zt ln the long term, Kenya should consider adopting either a pure PR system or a Mixed
Member Proportional Representation System in order to allow aIl groups equitabie chance
of representation. The current system results in exclusion of certain groups, particularly
those who do not support the winning individual. The proposed options will strengthen
the institution of political parties and provide equal opportunities for all groups to be
represented.. This proposal will also allow for adequate and effective representation of
'Special Interests'than is the case at present.

Composition of the Senate

7-22 The Senate, unlike the National Assembly, is "a house of counties". Under Article 98 of the
Constitution, countlr constituents d.irectly elect Senators in a similar manner to governors.
The Senate is expected to represent and promote the interests of counties at the national
level. Howevel, there are a number of issues that have emerged from the nature of
functions bestowed on the Senate in relation to its structure.

7-23 Due to its territorial representation role (as opposed to popular representation), the
Senate is composed of 47 elected members from each of the 47 counties and anottrer 16
women members who are nominated on the basis of party strength. In addition, the
Senate is composed of four other members representing the youth (z members composed
of one woman and one man) and persons with disabilities (also composed of one man a::d
one woman).

,o, CKRC M"ir Report (zoo5) L7g-t24.
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T-24 TLrjs report acknowledges a mrmber of concerns relating to the structure and composition
of the Senate. The oversight role that is given to the Senate over the counties has created
confusion and contibuted to further disharmony between the counties and the Senate.
This is in spite of a court ruiing on tle same issue.tos[Jafls1 Article 96 of the Constitution,
the Senate is given power to oversight on national revenue allocated to county
governments. It is not clear in the Constitution whether the Senate can exercise oversight
over the County Executive in the same manner that the County Assembly does. These
challenges exist due to the absence of a clear legal aad poliry framework.

7-25 Under section 33 of the County Government Act, the Senate has the power to approve
impeachment of a Governor where a County Assembly has (with tle concurrence of two-
thirds of the County Assembly) supported a motion of impeachment of tle Governor.
However, it is important that the process of impeachment involves the voters in the
county; it should not be hinged on the resolutions of the County Assembly antl the Senate
a]one.

7-26 Combined, these challenges have constained the effectiveness of the Senate. Almost half
of Kenyans are not awzrre about the role and functions of the Senate. In the national
survey, when asked'in your view, what are the three key fimctions of elected Senator', 48
percent of the respondents said they did not lmow the role of ttre Senator. Twenty (zo)
percent indicated that they did not lanow the role of the National Assembly members. A
majority of the respondents during the public survey did not seem to understand the role
of the Senate. More than half of the respondents thought tbat effectiveness of senators and
the Senate shouid be judged. based on their development record. Over Sixty (6o) percent of
Kenyans felt that the Senate and senators lacked development consciousness.

7-27 Tbese views notwithstanding, it bears shessing that Senate has an important role to play
in the current constitutional governance context. The Senate has a responsibility to not
only protect devolution but also further the interests of the county level of government at
the national ievel. But the fact ttrat many Kenyans do not lnow its functions and would
prefer to have it abolished raises a need to re-think the role of the Senate as well as rethink
how civic education on the Constitution and the institutions of governance is delivered in
the country. The Senate itseif and other institutions whose core functions are impacted by
it should facilitate the performance of specified Senate functions, as well as deliver
comprehensive civic education on the importance of the Senate in relation to devolution.

7-28 More importantly, the Senate should take further steps to understand its role, which is
relatively new in the Kenyan context, and become more proactive in asserting its role
within tle national legislahrre. The country has minimal e4perience with bicameralism,
since the Senate that was established under the independence Constitution did not last
long. The current Senate, therefore, needs to not only take extra steps to build its legacy,
but also ensure that the public understands its role aad its contribution in the current
constitutional dispensation.

Gender: Compliance with the "one-third rule"

7-29 Tbe Constitution spells out aspirations of inclusivity in the legislative bodies. Thro',gh
Article 8r, the Constitution provides that not more ttran two thirds of members of elective
public bodies shail be of tle same gender. However, the Constitution is silent on how
Parliament should meet this ru1e. Article roo requires Parliament to enact legisiation that
would promote the representation in Parliament of women, persons with d.isabilities, tle
youth, ethntc and otler minorities and marginalized communities.

tosSee fnternotiornl l*gal Consultanq Group GCLG) u The Smate ond another (High Court of Kenya at Nairobi,
Constitutional Petition No. 74 of zot{).
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7-3o Both the Nationa-l Assembly and the Senate have not compiied with the one-third ruIe. in
zor3, just before the March General Election, the Supreme Court ruled that Article Br
should be achieved progressively and gave Parliament a timeline within which the formula
for the realization of the provision should have been set.loe Parliament, at the lapse of the
period, sought a further extension of one year.

7-3r Policy proposals initially seemed to lean towards adopting the County Assemblies'
approach which involves topping the number of elected representatives with nominees in
order to ensure that at Jeast one-third of the members are from one gender. This implies
increasing the number of representatives until there is sufficient number to comply with
the principle. This proposal was crafted into a constitutional amendment, the Constitution
of Kenya (Amendmen! BiIl No. 4 of zor5. However, the National Assembly failed to
garner the required minimum number of members of the Nationai Assembly to pass the
Bill in May zo16.

7-32 Despite these developments, tle fact that this principle has not been adhered to in the
National Assembly demonstates lack of commibnent by political leaders to address this
problem. Adhering to the gender principle appears to be nobody's business. Political
parties have themselves not seized upon this matter to show commitment to the
Constitution. Articulation of this gender principle generaily lac}s leadership from within
arrd outside Parliament. However, the public largely supports implementing the gender
principle.

7-33 In the national survey, respondents were asked rvhether the implementation of the two-
thirds gender principle was necessary. 

'Slightly 
more than hatf of the respondents

answered in the afflrmative.

Table 7.r: Is the one-t-hird gender rule necessary for development

T*4 It is noted here that a number of factors have led to the under-representation of women in
Parliament ald other representative bodies. The national survey specifically identified
lack of leadership skills and qualities as the main reasons why some people wouid not elect
a womar. It is important to appreciate that the perceptions of lack of leadership are driven
by cuJtural prejud-ices inherent in a patriarchal society.

7-35 However, asked whether they could vote for women to tle various elective positions in the
Constitution, a clear majority of the respondents indicated that they could. willingly vote
for women candidates to the various elective positions, including the Presidency (Sg%);
Governor (lo%); Senator (Zz%);MP (ZB%) and MCA (82%).

53Yes 53 52

Somehow 13 13 13

No 25 2B 23

Refused to answer o o o

Don't know 9 6 10

TotaI 1()0 100 100

toeSupreme Court of Kenya, Advisory No. z of zorz.
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736 As mentioned earlier, the challenge of representation of d.ifferent groups maybe resolved
through Proportional Representation or Mixed Member Proportion Representation.
Parties would be compelled to submit lists that comply with this principle, as well as
principles for promoting national cohesion.

7-g7 It is proposed that the country considers amend.ing t}te Constitution to provide for Mixed
Member Proportional Representation (MMPR). This report has already noted the high
number of representatives and the need to curb "over-representation" in legislative bodies.
The MMPR electoral system has a greater potential to facilitate representation of diversity
(including gender) a-nd ensure a leaner parliament. It has potential to create an all
inclusive society.

Law-uaking Function of Parliament

7-38 Parliament exercises its legislative power through Bills passed by the prescribed
procedures and assented to by the President. This power is shared between the two
Chambers. While the National Assembly debates and considers all laws generdly, the
Senate is resEicted to laws that affect county governments. As a result, any law debated
a-nd passed in the National Assembly that concerns counties has to be referred to the
Senate for debate and approval before the President can assent to it.

7-39 Laws a.ffecting counties are defined in the Constitution as those which touch on functions
ailocated to counties in Part II of the Fourth Schedule to the Constitution, a Bill that
relates to elections of members of a County Executive or Legislature, or aly Bill that
touches on the finances of cou:rty governments. All these laws must as a constitutional
requirement, be debated and passed by the Senate before presidential assent.

T-4o The National Assembly requires a higher threshold (two thirds) to overturn ttre decisiou of
ttre Senate with regard to special Bills affecting counties. On the other hand, the National
Assembly needs only a simple majority to overturn all other Bills (ordinary) affecting
county governments. Furthermore, a Money BiIl can only originate/be inuoduced in tle
National Assembly first before it can proceed to the Senate, if it affects counties. A Money
Bill is defined as a Bill that deals with taxes (excluding county taxes), imposition of a

charge on a public fund, borrowing or guaranteeing a loan and connected matters.llo

7-4t The shared legislative functions between the National Assembly and the Senate have
raised a number of challenges. There is lack of clear boundaries on the legislative role of
the Senate and the National Assembly. This has led to the National Assembly making
decisions that seem to undermiae the legislative role of the Senate. There are instances
where laws that clearly affect counties have not been referred to the Senate for debate and
approval."'

7-42 In addition, there are laws that t}le Senate should have passed but the National Assembly
passed them and the President assented to them. These may be cited as unconstitutional
for flouting procedures. The two houses appear not to respect Article rro, which requires
consultation between the Speakers of both Houses, before any House considers any Bill.

7-43 T\e conflict between the two houses has prevented consultations between the two houses.
This has in turn led to either house challenging the enacbnent of some of the laws passed.
But neither the Constitution nor enabling legislation has an elaborate procedure for

uoArticle rr4 $) Constitution of Kenya zoro.
ru In 2013, tle National Assembly by-passed the Senate and sent tle Division of Revenue BiIl (DORB) to the
President for assent. Senate protested ttris move a.nd sought advise from ttre Supreme Court The Supreme Court held
that tle Senate has a duty to debate and approve tle Bill before Presidential assent.
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dealing with the question of what happens rvhen the tno Speakers cannot jointly resoive
rvhether a Biil concerns county governments.

7-44 Arhcle rr3 provides for a lt{ediation Committee to be estab}ished to resolve disputes over
the content of Biils. The process of mediation, however, is protracted and may
compromise devolution. it may also lead to a constitutional crisis, especially if the Bills
under mediation are the Division of Revenue, and CountyAllocation of Revenue Bills.

7-45 Al the same time, the Constitution provides the procedure for processing of Bills.
However, in certain circumstances, it does not outiine the timeframe for considering Bills.
The absence of a definite time by which one Chamber should finalise a Bill referred by
another Chamber may lead to unnecessary delays in passing of such Bills, and by that
affect implementation of critical decisions. Article zt7, for example, stipulates that the
Senate is to consider the basis for sharing revenue, but has no timeline for this
consideration. Article zr8 provides for the consideration and passing of the Division of
Revenue and County Allocation of Revenue Bi1l, but provides no clarity on the timelines
for its consideration. Under tle Public Finaace Management Act, time begins to run after
Senate consideration.

Z-46 The import of a delay on subsequent processes has constitutional implications. For
example, a delay in the Senate's.consideration of the basis for revenue sharing, or passing
of the Division of Revenue arrd County Allocation of Revenue Bills, can result in a delay in
the submission ald consideration of estimates. This was the situation inzot4f t5, when a
delay in the approval of the County Allocation of Revenue Act necessitated National
Treasury bailout of counties that had not yet prepared budget estimates and County
Appropriation Acts.

7-47 Both chambers have passed laws that tend to undermine the Constitution. The National
Assembly has on several occasions passed laws that go against the text and spirit of the
Constitution. The Public Audit Act 2o1S, the Constituency Development Fund (CDF) Act
zor3 and some sections of the Security Bill are some of the laws that are criticized for
failing to meet the constitutional threshold. Both laws (CDF and the Security laws
amendment) were eventually declared unconstitutional by t}1g gs11ls.rrz

7-48 Kenyans associate Parliament with development even under the new Constitution. The
public still associates MPs with undertaking of locai development (as opposed to national
Iegislative roles, representation, and oversight). The CDF was indeed initiated to facilitate
MPs delivery of services and local development in general. This may explain the decision
by Parliament to hold on to the fund.

7-49 ^the role MPs have played in development throughout Kenya's independence in the r96os
explains why both the public and MPs are keen to tag development on the roje of MPs
even under the reformed Constitution. In the national survey, 45 percent of the
respondents thought "development" is a key role of the MP. Thirty one (3r) percent of the
respondents thought the key role of the MP is to bring arrd manage CDF.

7-5o OnJy z9 percent of the respondents tlought that the MP's key function is to make national
Iaws, while 39 percent noted that the key role of the MP is to represent constituents and
speak on their behalf. It is thus clear that the public has not firlly understood the roles of
the MP under the new Constitution, especially in relation to local development and service
delivery.

It2For the caqe of t}le CDF, .Instrtute of Social Accountability & and another u Nohonal,Ass embty & 4 others [zotg]
eKLR?.The Court declared that the continued implementation of t}te fund as was originaily designed and structured
"uiolates the doctrine of separation of powers betuteen the executiue and legislatiue functions".
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29 34 25Legislation - makiug laws

Representation - listen to us and talk on our
behatf

39 39 39

Oversight 16 77 15

Development 45 44

8 5Budgeting 7

9Security 8 7

Bringing or managing CDF 31 3o 31

Other 1 o 2

20 20 20Don't know

Table 7.2: What are the tlree key functions of elected MP?

Multiple responses: Percentages do not add up to 1oo

7-51 The Senate too has attempted to develop iegislation on issues that are clearly within the
legislative mandate of county governments. The Senate inboduced amendments to the
County Governments Act that established County Development Boards. The Boards were
to be established across the counties and were to be chaired by Senators, with County
Governors as the vice-chairpersons. However, the Court declared the Boards
unconstitutional on grounds that they ttrreatened to infringe on count5r powers and
functions.',s

7-52 Furthennore, the Senate has no direct linkages with the County Assemblies alrd the
County Executive. The absence of this linkage has created a lacuna, which has in turn
resulted in tensions in relations between the Senate and the County Executive, among
others. There is thus need for a nationai legal framework to establish mechanisms for
collaboration and consultation between the County Assemblies, the Senate and the County
Government.

Impact of the Pure Presidential System on Parliament

7-S3 The pure presidential system of government adopted in the Constitution ensures a stricter
separation of powers between the Executive and the Legislature. Under the pure
presidential system, Parliament is independent, stucturally arrd functionally, from the
other two arms of government. Parliament is, therefore, expected to carry out its functions
of law-making, oversight, budgeting, etc independently.

7-54 Inevitably, the President and the Cabinet Secretaries have to rely on MPs from the
president's party/coalition to promote and champion executive priorities in Parliament.
The nature or system of government requires deliberation, objectivity and consensus in
carrying out the legislative mandate. It envisages Parliament working cohesively to push
the legislative agenda at the national level. While tlere may be political parly/coalition
differences on issues that are before the house, the Constitution envisages that such
differences can be resolved through political censultations and compromises.

7-SS However, the current practice is that numeric shength in either of the two chambers
matters in mobilising for support in Parliament. This often leads to dominance of party

"s Council ofGovernors and 3 ottrers v Seuate and 53 others [zor5] eI(LL
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interests rather'r-han public interests. In the end, political party.d-ivisions and interests

rather than national interests ,r, .rp*-. and prevent the passing of important pubiic

interest bitts, esieIJi,?tr"f, bills^do not have the support of the side commanding

numeric strength.

7-56 Lt is important that the leading political coalitions transcend their party and partisan

d.ifferences and ;;;;;,; public"inter"tt- egr..iog to compromise and developi:rg a bi-

partisan upprouit 
- 
*d adopting u- 

"oUrU"orutir". 
and aicommodative approach that

embraces Uotl poiiti"J sides'is g""a i". tL" .ot'ot,.y' This will not only ensure smooth

running ot p*iiil',L[; b"ti;&, b;i*ill J.o tav 1 b-asis for inclusive politica-l and

governancep,o"*,u,inthecountry.rt,i'*irrrequiretheieadership"l!.*::l"sinboth
chambers to have structured engagement -ilhlg parliamentary sessions; constant

consultations .*U.aa"Ji" fu* *iff-"riabfe political fto"pt to develop bipartisan spirit in

Parliament'

z-sz within Parliament, MPs and Senators are making efforts to understand how a presidential

system works. i;i;h;;"er they t 
^re 

almcrm""s submitting to the presidential system'

they rapidly "ft;;pi 
i" "h*g" 

ti" rules that govern the Legislature in parliamentary or

hybrid system. fiii'. t""a" to-weaken the leariing corue te[atding how the presidential

system works' F;;l;il;"", in late {';;th; N"tJ"4 5sgmblv sought to amend its rules

of procedure to prwide for a "weeHfqir".ti"l time" for. Cabinet Secretaries' akin to the

practice tfr^t *aJin it e pr",rioo. prrii#."f The Executive argued against thisrr+ and the

commission f";til;l*plementation of tt" constitution also advised against it''tslt was

shelved.

z-s8 Of concern is that both the senate and the National Assembly sununon members of the

executive *d il;rrd;J; ift" C^Ui""t iecretaries and their Principal Secretaries quite

often. The two chambers at times .L"t 
""plu"ation 

on a similar issue from t1e same

ministry but ai aiff*."t times; th9 ;; chi:mbers do not synchronise their requests for

explanation. Th;-C";;ty- Lsemb]i* ,]to summon their respective executives in an

unpredictabl";;;;r. Ail this tends to constrain the time carrying out other tasks'

7-SgApointtoemphasizethenisthatParliamenthasad.equatetoolsandprocesses(suchas
deparbnent "J**itt"", and the power of summoning) to hold- respective government

agencies ,o u""oorr,. fttlr" "fr*""t.ifr""fa 
U"n Uy 

"*pi-oit"d 
as opposed to "resuscitating"

p?u"ti"", thrt;;; f;ried with the old constitutional dispensation.

z-6o The role that Parliament played in the past with regard to the legislative development

process iru, aro .ii*g"d ,^..rU.t"rtiuttl. glfor" zoro, ilit'itters who also were Members of

Pariiament (MPs) championed gou"t'"tn""t Bills in Parliament' This has changed under

the new Constitution. Governme"t Brll.-;;; now handled bv Members of Parliament who

are not part of the Executi"". f" Ifrit .ig^ra, there is L need to develop elaborate

procedures that take into account the new structures and systems between the ]egislature

and the Executive.

7-6r The constitution establishes independent offices and commissions' Any Biils of ]aw or

amendments to laws concerning .""t, i"rtitotions should, for purposes.of safegu-di'q

their independence, be dealt ** -tfrto"gh 
special- proceduies' While. the nationai

Executive should have its inputs *i 
"i"*r".onsidered 

in the development-of su& laws,

proper *""rr[. ,nou]d be taken to ensule that the Executive does not unduly control and

influence the content of the Bill irra manner that undermines the i:rstitutions that are to

be regulated b;;;;h fu*.. parliament should also ensure that debates on such laws are

uq Anttrony omuya, "uhuru hits out at House teams over cabinet summons

,,sco-mmisslon for'the Implementation of the constitution (cic), "CIc
". Business Daily, Ti November zor3'
iress statement on the violation of the
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conducted in a bi-partisan manner that allows political sides to reach a compromise on the
content of such laws.

Parliamentarlr Acco'ntability, r,eadersh ip and organisation

z-62 Parliament has full contol of its own calendar and the manner in which it organises its
structures and systems to ensure effective legislative business. the Constitutioi provides
for leadership of the two Chambers. The oreial leadership i" b, th" ;";p;;dr; spealers,who are ex officio members of the respective Chambers. Parliameni carries out its
business through various committees established in the Senate aad the National
AssSmbly. Thecommittees report to the respective full House on specific matters relevant
to the roles of ttre committees.

7-63 The primary roles of Parliament are representation, oversight and law making. These roles
req-uire p-eople with skills to conduct analysis to inform thJ hw *rti"g p.o"|"r, 

"" 
well as

skills and competencies to distil views frbm the public and present tH; t;p*liamsn1.
Educational qualifications of members sitting in committeer, irrd in parliament in general,
are important because it can improve the quality of output of committeo *a parliament
in general.

7-64 In the natio-nal suwey, members of-the pub-lic were overwhelmingly supportive ofminimum educational _qualtEcations for Mlmbers of parliame;a$;""tiri, ee (n)
Percent of ttre resp_ondents recommended that an MP should hare a 

-rrjii*o- 
of 

"uni-rrersity degree. The respondents w-ere equally supportive of similar qoatincations for
other categories_(nominated seats) of mgmberihip & the National As5.g*b]t. Also, 6g
percent want 

" Y9-att Representative to have a university degree. A Bill inhoduced in the
National Assembly in zor5 seeks to introduce minimurm educationJquaincation, for
persons seeking to run for elective- ofEce.u6 The BiIl proposes that pelsons who seek
par.liamentary elective ofEce should have a minimum of 

" 
,roirr"r.ity de};;;d a person

seeking an elective seat at the ward should have a minimum ora dipltma]

Parliam enta:ry Accountability

7-65 The electorate's. right to recall their non-performing Member of parliament is one of the
means of ensuring accountability provided for undJr Article ro4 of the Co"stitution. The
Article does not, however, e1p1es-sly prgvide grounds and procedures for .ff;"ti;g the right
of recall, and instead through Sub-Article z vests tle power to determin" aoa ,"t grounds
against which they can be recalled on the very Membeis of parliament.

7-66 Parliament, through_the-Electiots Act-of 2o1l at section 45(3), sets out grounds and theprocedures for recall. The timelines for an initiative to iecaii , r"pr""C"iutiu" and theprovision for tle courts to_affirm grounds before *1s lgcall p.o"oi *-.tu.t make the
recall process a complex and impractical procedure.

7-67 # presently provided, ttre law on recall is not serving the purpose of the Constitution. The
law appears to make it difficult for voters to recall th-eir representatives irrespective of the
grounds tley cite to recall.

Qs 'ntyAssemblies

7-68 Article w of the Constitution provid.es for_ the composition of the County Assembly,
comprising members elected by the registered voters of the wards, 

"a"h 
*ard coostitgtinf

a single member constituenry. It further provides for a nurrlber of sfe"iJruai -"mb".s

"6Election Iaws (Amend-ent) Bill zor5.
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necessary to ensure that no more than hto-thirds of the membership of the Assembly is of

the same S.na.i-*d u n"-U., of seats for marginalized groups, including persons with

d-isabilities and the Youth.

f6g Theobjective of this provision is.to secure, through a{frmative action, the participation of

previously **gir';id"J gio"p. in local gor"rn*-"". In the March general election' a total

of r,45o frl.*U"r. of-Cr:;"d assemUiiJs were elected across the countrl' (composed of

1,370 men a:rd only 8o women). Men comprised 95 pelcent of elected MCAS and this led

to the nomination of 5Tzwomen to "*rr" "ompiiar-ce 
with the one-third-gender rule' A

further gg *orn"n *"ie nominated as special repiesentatives of other marginalized groups

along with 97 men, bringing the total of MCAs lo 2'222'

7-7O This has contributed to a disproportionately high nu:nber of nominated representatives'

Isiolo Cou-nty Assembly has 5o percent, taita Taieta 9o9",y Assembly lut +S percent' and

Samburu CoootyLr"-Uiyfrrt +, percent nominated Members of the CountyAssembly'

7-7t some have argued that the gender special seats have increased the number of women in

county ,"pro"r,i^tir. struJtures. Tirey point .out.that in some cases, the number of

members ,ro*inried to fuifi] the gendlr^principle is equal to those elected to represent

geographical *"ra". This weakerr. th" 
"tU""tii" 

voice of elected representatives' and

[t "i"t*. weakens the voice of voters who elected them'

7-72 Furthermore, the final number of MCAs is hard to determine until after an election

because tt 
" 

rro"1l"rlstete.mined by the gender co_mposition of the elected MCAs' It may

affect pf*"i"g^ly-tfr" ,".p""tiu" "oonti 
assembliei anil the cost of maintaining ftg

assemblies maY be uncertain'

7-n As suggested earlier, the current lajoritarian electoral system will continue providing

high numbe.. ;?."p;;""t"tiu"". Theie is no immediate ceiling on the numbers of MCAs

in this ,op""tliiiJ;;;;;pr.ed Lhat Kenya alters the electoral system to address this

challenge in the County Assemblies'

County As s emblies' Leg islatiu e Role

7-74 Article rB5 confers legislative-authority to county Ass.emblies to pass laws that are

necessary to f*iiiLt" "the performance of county 
-functions' 

The nature and extent of

legislative po*.rii""" to counties requires the co-unties to develop capacity to undertake

ttr"eir iegistitir" tol". Counties have several challenges'

7-75 First, counties lack adequate capacityto develop laws and policies fo5 c9un5f governance'

Legislation and policy d.errelopm"ntiequires counties to hive capacity for.legislative and

;;i*y druftin!,'as 'weil as adequate ."tort""s $r1man and financial) to ensure

implementatioii. Uo*"r"r, there is not enough technical expertise to support counties to

develop quality laws and policies'

7-76 Secondly, counties have not been able to facilitate adequate p-"bli". participation and'

consultation in the development of county laws. Whereas the Constitution emphasizes

p.rUti" p.rticipution, u ,r,r.nb", of laws from County Assemblies have elicited' public outcry

horiogi-pr"i1"rrtuiio" due to inadequate public participation when they were developed'

z-zz Thirdly, Iike the Senate and the National Assembly, counties have, in many instances,

overstepped their legislative mand.ate. There are reported cases where counties have

propor"d taxing po*E . that go against the Provisions of the Public Finance Management

Act. There ir ilro a growinf uend to duplicate the CDF at the county level through
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creation of Ward Development Funds that are under the political patronage of elected
MCAs.

7-78 Some of these .|dg"gts are lead.ing to dissatisfaction among members of the public withtle work of MCAs. In the national survey,,over halt (sz%) oith" .";p;;a;ntr ivere eitler
very satisfied, or somewhat satisfied with the work of their MCAS. fr"y f+oj percent were
either very dissatisfied or somewhat dissatisfied with the *o.t of uie"lhil"r."ptioo
about effectiveness of MCAS could be improved if the capacity of counry asr"1n6ti"s 

"ootabe enhanced as discussed above.

Table 7.gz l*vel of satisfaction with the work of MCAs

z-zg Furthernore, over half of_Kenyans now want MCAs to have a university degree asminimum education qualtEcations- lW:nty-two (zz) _percent recomme1aed a 
"-U.g"

qualifigatier. Another 16 percent d"g for-isecondary ievel qualificadon *nif" , percent
recommended at least a primary school qualifigati.r. -

Table : Minimum educational for someone for MCA

7-Bo People also feel that they are not involved in decision making at tle county level. In fact,
the.level-of-participation in county-related activities is very loir. Nirr"ry-tfr.J.igil p"r""ni
indicated that the.y hlve_nevel participated_in the developr.ent of the *r"ty i""tirgrut"aplan, never been involved in the county budget development, and never beeJinvolved in
the. development of county policies and laws. Ninety (9o) percent of thelespondents
indicated that they have nevet participated_T wgd de"eiopm"nt 

""a 
tfr"t-o"fyl3 percent

have ever participated in meetings convened by tle MCA

Very satisfied 16.o 11.O 19.O
Somewhat satisfied 36.o 34.o 37.o
Somewhat d.issatisfied 16.o t7.o r6.o
Very dissatisfied 24.O 27.O 22.O
Refused to answer o.2 o.3 o-2
Don't know 8.o 10.o 7.o
Total 10().o 100.o 100.o

Rural (%)Overall (7o) Urban (96)

University 54.o 52.O 55.o
College 22.O 24-O 21.O
Secondary 16.o L7.O r6.o
Primary 1.O 1.O 1.O
None 4.o 4.o 4.o
Refused o.2 o.2 o.2
Don't know 2.O 2.O 2.O
Total 1()0.o 100.o 100.o

Orerall (7o) Urban (95) Rural (96)
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county Assembly Leodership, arg anizotion ond Administr ation

7-Br County Assembly administrative structures mirror those at the national leve]. There is a
' -- C;;;ty Assembly public Service Board, established under the County Government Act,

which is in chaige of establishing and abolishing office1 in the County Assembly- The

County Assembly"public Service BJard also hires stafffor the County Assemblies.

7-82 The executive arm of ttre counties also has a county Public service Board' These two

bodies are the equivalent of the Public Service Commission and the Parliamentary Service

Commission at ihe national level. The principle of separation of powers qay have led to

the estabiishment of two separate bodies at the county level. However, there are some

challenges emerging from these structures'

7-83 The membership and composition of the county assembly service boards does not
' " facilitat. prof"rJiooaiism ana objectivity in the performance of its core functions. The

boards ,r" 
"ornfo..d 

of the Speaker as chairpersol two m-embers of the County Assembly

(majority and 'minority leaders), a member of the public, and the Clerk who is the

Secretary. fvfost of the members of th"r" boards are involved in county politics by virtue of

their poiitio" i" tt 
" 

County Assembly stn:ctures. There is no space for professionaliz2li6,

of the board. In piactice, tire service boards for County Assemblies are spaces for sharing

plfiti"rf spoiis ailong ttre assembly members as opposed to an objective way of managing

intl addressing County Assembly needs.

Budget making

7-84 An emerging chalienge to the budget cycle, as provided for in the PFMA, is the short

period fJr national Xnd county legislitu_res to operate during an election. year' The
^constitution provides that elections 6e held in the month of August o{S" e]9cti9n year' In
line with this requirement, the national parliament and county assemblies dissolve at least

three monthr iJ tfr" generai election t^o allow for campaign. qd p-reparatio-ns. On the

other hand, legislators"are required. to have passed their budgets by th-e end of.the month

of June. fhisiresents a d.ilemma to the budget cycle.-June is too close to August, the

month of election, and therefore this may constrain effective participation of MPs and

MCAS in budget making.

7-85 Furthermore, while the Constitution provi{es that-Parliament should maintain a balanced

budget when making changes to pioposals by the National Treasury, there are many

instlnces where parlLment-has increaied budget figures without reducing corresponding

expenditures in other areas. This results in a budget deficit whose implementation

beiomes difficult. A-ll the same, Parliament forwards the unbalanced budget to the

Executive to implement. This often puts the National Treasury in difficulties of
implementation.

Conclusion and Recommendations

Stntctur e and functions of P arlioment

7-g6 The current eiectoral system (majoritarian/FPTP)-is not adequate to_ensure inclusivity at

the national level. Theie is need io i.ntroduce (in the longer term) CKRC proposals for an

electoral system that would effectively accommodate diversity and inclusivity (in ai] its
forms) in the national Parliament. World ovet, the pro-portional representation system

(pR) and MpR are usually ad.vocated as devices to further national cohesion and unity
through representation, bu""o." either of them ensures all votes count in the fina1

comp5sition of a representative body. CKRC indeed recommended this system to allow for
fewer MPs.
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7-87 Kenya should eonsider having a Mixed Member Proportional Representation system in
line with CKRC proposal at the national and count! level in oider to ensure that aII
interests (gender, youth, persons with disabilities, marginalizsd and ethnic minedligs an6
communities) are proportionally represented in parliament.

7-88 I-t is proposed that the MPR system be adopted to achieve the gender principle. While
there is a stong proposal-to adopt a gendei-top up of numb".r-rtio to tlat of County
Assemblies, a change of the current electoral systEm to a proportional representation
would facilitate achievement of the gender threshold while maira$ng the or*L..r.

7-89 The Senate ald National Assembly should develop a joint framework (through rules or
legislation) that can achieve broad-based cooperation and collaboration in the eiecution of
Foq"l parliamentary functions. The rules/framework should prescribe in detail the
legislative process. The two Chambers should develop joint rules that witl guide areas of
corlmon interest such as the tagging or filtering of legislation, mediati6n in case of
disputes, a-nd specific joint committees on specific matterslhat affect both Houses.

7-9o While the Constitution provides that the two Speakers should make a decision on whether
a Bill affects counties, the two Chambers could consider a "tagging committee" to ad.vise
both Speakers on the nature of any Bill that is tabled before 

"itn"i 
Cnr*Uer. Under the

previous.djspensation, the Attorney General was an ex offi.cio Member of parliament and
this enabled the ofEce to offer techuical inputs, *h"." necessary, in legislative
development. However, the current system of g6vernment does not aliow the .o;ttorney
General to be part of Parliament. This mears that both chambers may have to jointiy or
separately source legal and technical expertise to assist in legislative developmeni.

7-9t frte Senate has done a review of laws that have already been passed. It is important ttrat
both Chambers make a decision on remediai measures to be taken in view of the Senate's
concerns. Parliament should develop procedures to ensure that laws passed by either
chamber are alig4ed with the Constitution. This may entail technical support from
institutions such as the office of the Attorney General, the Kenya t r* R"for-
Commission, and the Intergovernmental Legislative Liaison Office in ihe Office of the
President.

Role of the Senate

7-92 It is clear that the direct election of Senators a:rd Governors does not facilitate cooperation
andcooperation. There is, tlerefore, need for enabling legislation to provide a framework
for inter-Ii:rkages between ttre Senate and county gove-rnments, including the County
Assemblies. The framework should address the following:

' Channels and aveuues of ensuring that laws prepared by Senate are done in a
cooperative and consultative manner with counties;

' A framework for general consultation and cooperation to ensure effective representation
of countyinterests at the national level; and

. Clarification of the Senate oversight roles.

Role of Parliament in the Presidential system

7-93 There is a need to regularly expose legislators to the workings of a pure presidential
lystqrn of govemment. This can be attained through training and othLr capacity
development initiatives to assist them adjust to their changed rotJin tle cu,rrent system
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and. struciure of go\rernment. This will prerrent them from reverting to parliamentary

system of government procedures whenever they find it hard to work through the
presidentiaJ system.

T-g4 There is also need to review the parliamentary procedures, including_standing-orders, to
align them with the tenets of a presidential system. Specifically, the rules 

"hould 
prescribe

thJ composition and roie of committees, processes that will ensure politicd consensus

building, etc. Specifically, Parliament should develop rules that will ensure that the
integrity of lawJ concerning independent institutions and offices is maintained so as to
enhance the independence of those institutions and off,ces.

Summoru of cabinet secretaries by Parliament

7-gS To avoid the concerns raised by the Executive over concurrent ald frequent summons by
both chambers of Pariiament, there is a need for a harmonised and regularised calendar of
appearances by Cabinet Secretaries before the respective sectoral committees; and even

before the parliament itself.

7-96 The Senate, National Assembly, and the County Assemblies should consider drawing an
annual calendar of meetings with different ministries and parastatals so that the
interactions and summons are pred.ictable. Notification for such meetings should be given
one month in advance of the meetings so that a1l parties can adequately prepare. The
ministries should. designate a liaison office/desk for daily interactions with the parliament
to allow for effective planning and consultations.

7-gT Appeaxarces can either be before joint committees from both chambers, or separately by
eich chamber depending on the issues to be dealt with. The summoning and arrangement
of meetings should be done jointly between the Clerks of the two respective chambers and
Cabinet Secretaries.

P olitical P arttes and P olitical P ar ticip ation

Z-g8 The Political Parties and Elections Acts are possible avenues for ensuring that persons of
either gender are elected into the County Assemblies. Political parties 

- 
should be

encouriged to field more women candidates for elective positions, and funding can be
used as an incentive to achieve this.

Right to Recall

7-99 The procedure makes it difficult and impractical to recall a Member of Parliament.
Sections 45 to 48 of the Elections Act make it impossible to recali a Member of Parliament.
A review of these provisions to conform with the intentions of the Constitution to hold
peoples' representatives (Senators, MPs, and MCAs) accountable to the electorate is
recommended.

County As s embly Effectiu enes s

7-too There is need to raise the level of academic qualifications of members to be
nominated/elected to County Assemblies in order to ensure that those elected are
effective in analyzing legislation and poiicies, and undertaking their oversight ald
representation roles in an effective manner.

7-to7 There is need for capacity (human and financial) to enable County Assembiies to
retain technical skills to enable them carry out their technical work.
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7-1O2

Budget making

7-103

7-704

7-to5

The government gazette at the national level should prioritise tle publication of
county legislation. Alternatively, county assemb[es should be facilitated to have
their own gazette notices as envisaged by law.

r{n amendment should be made to the PEM Act to provide that in an election year,
the Budget and Appropriation Acts should be approved before dissolution of
Parliament. The amendment should provide for the National Treasury to issue
shortened timelines for the budget cycle during an election year to specifically take
into aceount the election date (August) ared the rlissolution of the legislatures prior
to the election date. The budget finalisation should be brought forward preferably by
three mont}s so that the budget is presented to parliamsnt during March every
election year.

The iaw clearly states tlat budget proposals presented to the national and county
legislatures should be balanced and the adjustrnents to the budget should also
ensure a balance between ttre revenues and expenditmes. Therefore, Parliament and
the County Assemblies should adhere to the Constitution by ensuring that
adjustments mhde to budgets by Parliament and the County Assemblies result in
balanced budgets. In this regard, it is recommended that the PFM Act be amended
to provide for ttre National Treasury to return to Parliament any unbalanced budget
with a memo erpiaining the gaps arrd challenges.

There are insta-nces where legislatures (induding the county assemblies) are not able
to pass budgets by the set timelines. This usually affects implementatiou of the
bud.get. It is recommended that in order to avoid delays in funding of on-going or
essential projects, a law should be intoduced to allow for t}re national and county
treasuries to present budget estimates on essential e?enditures (to be approved by
the legislatures at the budget debate stage) that need to continue where there is a
delay in the approval of a budget by the legislatures. The previous approved budget
lines for these essential expenditure should support such listed expenditure.
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CHAPTER EIGHT

THE ELECTORAT SYSTEM A}ID REFORI\{S

Introduction

g-r Kenya's system of governance is premised on democratic repres-entation -of 
the people-

this is in r".og-tlon of the people as the ultimate source of ali public power and

authority. ReprJsentation and the electoral system, therefore, provide a means through

which the will of the people cal be reflected in the state ald governance structures' The

Constitution spells oui the principles that govern the electoral system. These inciude: free

exercise of political rights by all citizens, the one-third gender rule that ensures that every

r"fres".rt"tire institufron has at ieast one third of the opposite gender, f3i1 lelresentation

of p"rro* with disabilities, arrd universal suffrage -based 
on aspiration for fair

repiesentation. The Constitution also emphasizes free and fair elections that entail: equal

vote franchise, peacefuI and transparenf electoral process, and an impartial, competent

and independent electoral bodY.

B-z Electoral reforms featured in the constitution reform process; Keny-ans .wanted arr

electora] system that enhanced achievement of their democratic goals. The violence that

followed tire disputed presidential election results of zooT was symptomatic of the poor

management of elections and the electoral process generally. The Constitution and'

enabling legislation, such as the Elections Aci zorr and the Political Parties Act were

meant to facilitate proper elections ald general democratic governance-- Effective

representation ofthe p"opt., calls for structurJs of representation to reflect the d-iversity of

the people; ,.rpo.r.G and highly accountable leaders, who trarsiate pe-ople's aspirations

into government agenda; andin Llectoral system designed. in a manner that facilitates free

and fair elections.

B-g political parties and poiitical coalitions are the vehicles through whic! the power of" 
democradc representaion is sought. Poiitical parties are, therefore, critical institutions in
enhancing effectiveness in democratic representation processes.

B-+ This part analyses the institutions and processes estabiished to ensure representation

under the Conititution of Kenya zoro, urd makes recommendations to enhance effective

and democratic rePresentation.

Management of Elections

Stntcture and. RoIe of the Ind.epende:nt Electorol and. Boundaries Commissfon (IEBC)

8-S The IEBC has the critical task of ensuring that electio_ns are free and fair. The IEBC,

therefore, has the task of ensuring that theiovereign witl of the people x reflected in the

election results. This not only ca1li for competence in the management of the exercise and

adequate resources to support the conduct of the exercise, but also credibility in the eyes

of the aspirants and the rroter. who take part in the eiections. One of the main causes of
violence after the disputed presidential elections in 2oo7 was the_ perceived

mismanagement of the elections. The Independent Review Commission (noPularly known

as the Kriegler Commission) made a number of recommendations regarding tle structure
and role of the electoral bodY.

8-6 The Independent Review Commission (IREC) called for the establishment of an

independent, lean and efficient electoral commission. The IREC specifically called for a
p.o"L.. wheie the President plays a nominal role in the appointment-of members of the
^commission, 

and that this proceis should be grou:rded in some legal framework in order
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to ensure certainty.uTArticle BB of the Constitution now establishes the IEBC and spells
out their mandate in managing the election in line with the general recommend^tiont
from the IREC above.

B-Z The-IEBC is,appointed by a 7-member selection panel comprising four persons nominated
by the President and three o&er members each nominated by JSt, febC and Association
of Professional Societies of East Africa. The team has a responsibility to appoint the seven
members of the commission. In carrying out their work tle memberr--. expected to
ensure that the composition of the commission represents the regional and ethnic
diversity of the country as provided for in the Constitution.,s ffigp the iooZ post-election
violence, a:r interim commission (the Interim Independent Boundaries and Electoral
Commission) was put in place that presided over electoral processes such as the zoro
r:eferendum. A permanent commission was later put in place. The IEBC presided over the
General Election of zor3 and several other by-elections tlat have been held since the zor3
General Election-

B-B While the Commission has managed a number of processes, including the March zor3
General Election, a number of challenges have arisen regard.ing the effectiveness of the
Commission. First, issues have been raised regarding the number of members of the
commission and their role in relation to the secretariat. There are seven commis'sioners
serving on a firll-time basis. Views have been expressed that the number of comrnissioners
should be reduced and terms of serviee ehanged to part-time basis.rrs

8-9 The mode of appointment has also been flagged as arr issue. The IREC recommended t}1at
th-e President, as a candidate in the elections, should not participate in the substantive
selection or appointment of commissioners. While this ledlo tle-formation of the IEBC
selection committee, there is a further concern that the President appoints four of the
nominees who select the commissioners. There is a perception that the participation of the
President in the nomination of tle selecting panel may not guarantee the independenee in
the selection of commissioners. There is need for further discussions by Parframent and
other stakeholders on how to ensure a transparent manner of selecting the commissioners.

B-ro There are also reported cases about cormpt practices in the IEBC. Former and serving
members of the Commission are accused of receiving bribes from a British printing
fin1.tzo The British government has concluded investigations and prosecution of culprits
who.were involved in bribery in the UII but Kenya is yet to take conclusive measures
against the individuals who were implicated in the bribery scheme.

Conanrrent National and Countg Elections

8-rr The Constitution provides that all elections at the national and county level should be held
on th9 s?Te day. Kenya:r voters are, therefore, required to elect all the six representatives
provided for in the Constitution (the President, the Senator, the Governor, Woman
Representative, Member of County Assembly, and Member of the National Assembly).,.
One of the concerns that was expressed is that the six different types of votes that Kenyans
were to cast on election day would confuse voters.

8-rz However, in the national survey that was conducted by the Working Group, the
respondents were asked whetler they had difficuities in voting during the March zor3
General Election. As many as Bo percent confirmed that they indeed votid in the election.

u7 IREC (eoo8) pp.49-5o.
usArticle zSo (+) Constitution of Kenya zoro.
ueJane Goin 'IEBC Commissioners defend firll time jobs' Capital Neus t4 September zo15; John Ngirachu 'Team
wants onJy ttrree IEBC bosses', Daily Nation 256 March zo16.
12o David Herbliqg 'How IIK sleuttrs unearthed Kenya "Chickengate" Sc;endal', Br.rsiness Daily r8d November zor4.
urArtide ror, 136 of ttre Constitution of Kenya zoro.
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Ma,,y also said that they had no problem voting for six candidates in the same polling

station simultaneously. They generally found it easy -to 
do s.o. When asked, about the

;*p;;i"";; in actual ubtirrg, or.t Zo percent said they did not have any problem' Only zz

said it was confusing.

g-r3 An important point to make is that voters did not find it difficult on the queues. Close to
- " 

So p"r:.ent say that t}1e queues were not long to.make it difficult to vote. Importantly, over

Ihree quarteri of Kenyans found their names in the voters roll very easily.

Table 8.2: Genera-l ease ofvoting

Secuing the Right to Vote

g-r4 The Constitution provides for and secues the right of every eligible- per-sol to vote.

Accordingly, the electoral system should facilitate the people to exercise their right to
freely 

"hJo." 
their leader. uod representatives. The Constitutio! specificali- y prwides that

ad.ministrative arrangements for the registation of voters and the conduct of elections

shall be designed to Tacilitate, ard shall not deny, an eligible citizen the right to vote or

stand for election.

B-r5 The Constitution provides that any person who meets the criteria to vote is eligible for
registration (in one voting cenne) as a voter. The Constitution further reqrrires that

"dinirri.t "tive 
processes s[ould faciJitate, rather than dg1V, the right to vote' The process

of voter registrition has been faced with a number of challenges.

8-16 First, while the law provides for the continuous registration of voters, the Ind-ependent

Elecioral and Boundaries Commission (IEBC) has perennially raised concerns about iack

of funds to ensure continuous registration. As a result, voter registration has typically been

Table 8.r: Ease of voting for six candidates
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done when the country is headed to an election. There is need to ensure and facilitate an
o-ngoing voter registration process tlat allows voters to be registered at any time up to the
elections.

B-r7 Secondiy, eligibility for registration as a voter is dependent on a person having a national
iden"fication card, and the duty to issue identification cards lies on other external
institutions. There have been complaints in the past that delayed issualce of national
identification cards has led to disenfranchisement of voters.

8-rB While the iEBC recognizes that even Kenyans in diaspora have a right and constitutional
duty to take part in the elections, there should be reasonable and practical efforts and
measures to progressively ensure tbe participation of Kenyans abroad in elections. The
court further recognized. this right in zot2z when it observed that the right to vote for
Ken;an citizens lgslding abroad was to be realized progressively. IEBC only managed to
make arrangements for Kenyaa citizens in the East Africa region to participaie in the zor3
9le9ti9ns as provided in Article SB(S) of the Constitution. There are several challenges,
including resources aud logistical arrangements, in ensuring the participation of all
Kenyans abroad in elections. However, there should be plans and progressive measures to
realise t}e same.

Tallying of Presidential Election Results and Determination of Election disputes

B-r9 One of the general principles for the electoral system in the Constitutiorr is that elections
should be administered in an impartial, neuEal, efficient, accurate and accountable
manner. The Elections Act provides that the TFBC shall declare and publish elections
results immediateiy apd may arlnounce provisional results. In the past, the IEBC has
established a process of voter tallyrng that is gemposed of constituincy-based tailying
centres and the national tallnng centre.

8-zo The process usually involves the transmission of votes from constituency-based tallnng
cenhes across the country to the national tallying cente in Nairobi for the final tailying
and announcement of the presidential result. In the past, this has proved a challenge and
raised. contoversy, with major political sides claiming rigging of elections during the
tallyrng stage of election results.

B-zr The Constitution provides that a person may petition a presidential election result within 7
days of the announcement of the election results. The Supreme Court has a maximum of
14 days within which to hear and determine the dispute. Where the Court an:ruls tle
election, anotler election has to be heid within the next 6o days. During the hearing of the
presidential election petition arising from the zor3 General Election, ttre Supreme Court
noted ttre rigid and relatively short timelines as one of the grounds for the rejection of a
supplementary ffidavit submitted by the candidate for the Coalition for Reforms arrd
Democracy (CORD). Similarly, the election courts that were set up to determine matters
related to the other election processes also cited time constraints as a challenge to the
determination of di.eputes. A constitutional review initiative dubbed "Okoa Ker5ra" led by
the CORD coalition has suggested a constitutional amendment that will allow the timeline
to be extended from r4 days to 6o days.'"sStakeholders in this process (Parliament,
Judiciary, civil society institutions, general public, etc) should discuss appropriate
timelines to withi:r which presidential decisions should be settled.

E Petition No. 33r of zorz
u3Clause 16, Biiifor the Amendmeut of ttre Constitution of Kenya zoro by popular initiative pursuant to Articie
z5Tftlrepared by C.ommittee of E:rperts, Okoa Keuya movement) z3 April zor5.
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Politica-I Parties

B-zz The Constitution establishes Kenya as a multi-party democratic state a:rd recognizes tle- -- ,ol. of political parries in enhancing representative. democracy. Political parties are

requiredto be "naiional in character" irrd th" Constitutiop prohibits formationof political

prm". along regiorral, ethnic or-religious lines..Political,parties are required to reflect
'diversity irr"thei. formation and arJ also required to observe the principles of good

governance.

B-23 The desire for multiparty democracy was a critical factor in the agitation-fo-r constitutional

review. Multi-parrir* #^ adopted in 1992. However, political parrigs did not live to the

L*pe.trtiorrs oi f"nv*. as keyinstitutions of governanc€. Criticisms have been levelled at

them for abdicating their fundamental role of growing democracy and retreating to tribal

machinations with"rro clear competing ideologies. At one point, it was alleged that al} the

e*istirrg political farty manifestoi werle of the same form and character across the political

divide.

B-24 The 2o1o Constitution therefore seeks to transform political parties into progressive and

viable institutions that advance democratic political organization and expre-ssion in the

,o.l.tv. This is to be achieved through promotion .of .national 
unity, 

-gender 
equ3lity,

democracy, integrity, and the rule of Iaiv as spelt out jn 
4rricle p1. Accordingly, Article 9z

pro"ia"r ior tt 
"""riuUiishment 

of a political p^arties fu1$ ln order to ensrue that there is

transparency and objectivity in political party-funding. If. Constitution sets out a number

oi f."v legisiative t a:me*oiks 6 aid in-the operationalization of key reforms that were

*pir"ati, Kenyans towards ensuring free and-fair elections. The Political Parties Act zott,
Elections Act 2011 and *re IEBC .A,ct zorr all set out regulatory mecharrisms to ensure

compliance to the aspirations of the Constitution'

B-25 However, the experience of the zor3 General _E-lection stitl brings into the limeiigh!
- -" 

"l"U"rrges 
of thJ 

"d"qrracy 
of the liws in cushioning democratic representation and

electori pro"or". * p"r the wishes of Kenyans. In particular, concerns have been raised

regard.ing many politi^ca1 parties in the country and their ability to facilitate_ democratic

,uiro"ni"tiorr. fir" institritionaliration of politiol pqtiq, a key aspiration of Kenyans,-is

still viewed ur 
"-_"ftuff""ge 

in all political parties-. Parties are yet to compiy with the

character and formation as spelt out in Article ro of the Constitution.

g-26 The numerous legislative amend.ments that have been occasioned on the Election and
political parties elts as witnessed in the mn up to the zor3 General Election are criticized

for having loosened the grip which the Constitution intended to firm on_ political parties

and elect-oral processes-iri enhancing democratic representation in the country. For

instance, the original timelines for carrying out nomination exercise by any party were

meant to preveni party-hopping that had become an order of the day in the country'

However, a series of u*".rd.rren1s suw the timelines sharply reduced, and this created a

room for candidates to hop from one party to another'

B-27 lnearly zo16, parliament proposed amendments to the Political Parties Act (The Po1itica]
' parries (Amendment Biil) 2oi6) that witl facilitate the dissolution and merger of po)itical

pafies in between elections. It is clear that this amendment is motivated by actuai events

*hur" parties that sponsored cand.idates to Parliament are being dissolved and merged

into bifger coa]itions as a political strategy for future elections. Such measures go against

the constitutional spirit that envisages political parties to be strong arrd accountable

institutions.

111



Concltrsions and Recommendations

Structure and Role of the IEBC

B-zB Parliament should consider amendments to the IEBC Act in order to ensure a more
t'anspaler.rt a-nd accountable manner in which the membership of the IEBC can be
constituted. Particularly, the role that the President plays in tle nomination of 4 members
of the selecting panel should be revisited to address the emerging concerns and.
perceptions about the independence of the IEBC.

8-29 Parliament should consider reducing the number of commissioners to a minimum of three
and change the terms from firll-time cornmissioners to part time commissioners.

B-3o Accoultability systems at the Commission should be sbengthened to ensure that
members a:rd staff are held accountable for their conduct.

Pr esidential Vote Tolly ing

B-3r Vote tallyrng and the process of filal confirmation of election results should be devolved to
tle couaty level. Each of the 47 counties should have tallying centres where the votes will
be counted, taliied alld final results announced.

B-32 The national tallyrng centre should only be limited to totalling the finat results of counties
in order 16 dslglmine the presidential election result.

Determination of Election Disputes

8-33 The Constitution should be ams1flg6 to provide for adequate "me to determine election
disputes. The r4-days provided for i1 tle Constitution proved to be grossly inadequate,
and there is need to provide for an addi-tional period foi the resolutioi of zucn disputes.
the lelSth of time to be provided shouid be set ifter consultation with the political pir.ti*,
the Judiciary, among other stakeholders.

Voter Registration and Participation in Elections

8-34 In order to address- the challenges facing voter regisration tlat were highlighted above, it
is proposed ttrat.the updated population register that is established unler the Kenya
Citizen and Foreign National Management Service Act should be used as the voteis'
register for purposes of elections. Neither the Constitution nor the Elections Act pegs
registation as a voter on the national identification card. This proposal will require ir
amendment to section +(r) of the Elections Act, which creates a separate voters register.

B-35 Section 3 of the Election Act should be amga6s6 to clarify that while a passport may be
used to vote in an election, it must be a valid passport as at-the time of voting. 

-

8-36 The IEBC needs to put in place measures that can reach Kenya::s in diaspora to ensure
that-they effectively participate in the elections. The process may take tinie, but there is
need to ensure that ttrere is a progressive reach to Kenyans across the world. iurthermore,
the process should fs imFlemented in a consultative manner that ensures the involvemeni
of the Kenyan communities abroad.

8-37 The IEBC should mai:rtain and publicize al integrated register just before every general
election in order t9 ensu_rg transparency and accountability in the voting process as
required under section 6 of the Elections Act zorz.
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Political Parties

B-SB The Elections Act should be revierved to provide for stringent compliance with Article ro
provisions of nationai values and pri:rciples in the orgalization and activities of political
parties by desiguing strict sanctions for lack of compliance. Specifically, there should be

i crlterii based on-Article ro of the Constitution as a condition to assist political parry
funding. The funding limils and audit of the political parties need further stringent
provisions.

8-gg Section 2S(2) (b) of the Political Parties Act should be revised to provide {9I thu actual
number o1*omeo elected in Parliament and County Assemblies. This will become an

incentive to politicai parties to invest in measures tltat increase the number of women in
elective lead-ership positions. Findly, the appointment of the Registrar of Political
Parties, which has been pend.ing since ttre coming into effect of the Political Parties Act
should be finalized to ensure full implementation of provisions-in the Act. ?olitical
parties have not activeiy mobilized for the nomination of women endidates in their
parfy primaries. The party nomination rules are still not favourable to women caad.idacy.

B-4o Parliament should reconsider the amendments proposed in early zo16 to allow
dissolution and mergers of poiitical parties and coalitions. Laws that allow Members of
Pariiament to joir new par[ies/coalitions mid-stream go against constitutiona]
provisions. Switdring between parties (knowt as "party-hopping") is a plactice that has

iong been frowned 
-upon by the generai public. The proposed amendments seem to

institutionalise this practice and weaken political parties.
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CHAPTER NINE

THE JTIDICIARY

Introduction

g-7 Kenyans wa:rted a Jud.iciary that would be independent of the Executive and the

Legislarure. Th;y-;*t"d " ;uai.irty thlt 19u1d.provide 
justice to a1l without

d.iscriminatiorr. ii, the past, 111e fxecuti"e subordinateilother arms of government' The

Judiciary ru"r."ii"["p;;;t;; and mad.e decisions that tended to favour the Executive'

Cormption ,1ro d;;;;t;itf"reg.t levels of the judicid system' The President appointed

the Judges o" [f,"- 
"a"ice 

of Judicial Service Commission but the President had the

prerogative ,o 
^ppoi"i, 

Ctilf .lotti.e without the advise of the JSC' The process that the

JSC used to ideridtf vet and recruit jud.ges 1acked transparency; it was neither transparent

ald competitive, nor based on clear criteria'12

g-2 The Judiciary also lacked financial independence. -It.iacked 
adequate resources for its

operations. I^p;r"t]t, ;th regard to budget, the Judiciary was treated as a departrnent

rather than a;;:A;'"r* of"tf," governirent. It ofren ieceived funding through the

relevant government ministries'

g-3 These shortcomings increasingly weakened the Judiciary. People's- confidence in the

courts consia"rf,ili""rirla.T""ording to the Constitution of Kenya Review Commission

Report, tt " .itir.i, 
t ua tott faith in-the Jud-icids abiiity to dispense justice fairiy'

impartially ana*lt5o"ii"ur.,"t Bythe time of makinga new Constitution, Kenyans wanted

a Judiciary th"t ;;iJ;romote ti" r"1" of law, accoid lustice to all without favour, and be

independent of the Exelutive and other arms of government.

g-4 During the constitution review process, Kenylng T8""uq for appoinlnent of Judges on

basis of -"rit ,"a 
"o-p"i"o"" 

iather tn* potiti"a Ionsiderations. They wanted Judges

who would t ;;6[-frirf, *a equally before the courts' Kenyans demanded ar open'

transparent and iccountableway of appointing Judges'

g-5 The public also called for the simplificatiol qf c,ou.rt procedures and, expeditious

determination of cases. It was wiaety acknowledged that-restoring confidence in the

Judiciary entaiied addressing the conlerns that uidermined people's confidence in the

Judiciary'

Jud.icial Reforms under the constitution of Kenya 2o1o

9-6 The constihrtion introduces fundamental changes aimed at securing an independent

Jud.iciary. ft 
" 

Corrrtitotion establishes a JudiciarJ' tt 
"t 

is a big departure from the past in

terms of indeffi** *a fio"itio" of a framework to g"'4" implementation arrd

interpretatio., tf tt " Constitrition."6 It provides at the outset that judicial authority is

derived f.o* tt 
" 

ieople, and. vests in 'the courts and tribunals established under the

Constitution. tn this regard., the courts are required to interpret the Constitution and laws

,zrFinal Report of the Task Force on Judicial Reforms, Chaired by Justicelililliam Oulto' July zot'o'
usReport of the Advisory pa-oel of Eminent corrr.no"*"a*t Judicia.l ExPerts (r7s May zooz); Report of tle

committee on the Administration of Justice (rgq8), popdarly known as the "Kwach Report"'

116Ben sihanya (zorr),.,The presidency and-puilic Authority in Kenya's N-ew constitutionai order," constitution

working Paper series No. 
", 

N"l.oui: society for lnternationalbevelopment (sID) Eastern & central Africa'
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in a manner that protects and promotes the values, objectives aad purposes of the
Coustitution.

9-7 The Constitution 
.ide_ntifi-eg the princip]es t9 guide the exercise of judicial authority. It

provides that justice shall be done to atl without regard. to status, *d th"t justice *it U"
administered without regard to procedures and tecf,nicalities. lmportaatly,'the Judiciary
is required to promote a1d protect the principles of the Constitution. Alternative djsputl
resolution, including traditional dispute resolution, is underlined as a t"y J.*""f fo,
promoting judicial authority. The Constitution clearly provides that judicial authority is
for the purpose of ensuring justice to all.

g-B In a break with the past, the Constitution secures the independence of the Judiciary in
several ways. First, ifexplicitly provides that the Judiciary shall not be *U:.L1" direction
or conhol of any person or authority. Secondly, the Constitution provides absolute
i-mgunity to all members of the Judiciary in respect of anything done o'r o-ltt.d in good.taitl in the course of their duties. Furthermore,^the office-of a iudge "f, s"plri"r 6urt
shall not be abolished while there is a serving Judge.oz

9-9 Third, it secures.politicai independence of the Judiciary in limiting the role of the
Executive in appqintment of Judges. A Judicial Service Commission ("l"SC) is established
thlough a relatiwely competitive arid democratic process tb promote and facilitate the
independence of the Judiciary, as weII as facilitate the efficient, 

"ff".ti"", u"d t a*paruot
administation of justice.

9-ro The Constitution gives the JSC the responsibility to protect ttre sovereignty of the people
and promote constitutionalisll. In addition to recomhending the appoiifient of .iuagL,
the JSC recommends the terms and conditions of service f6r "ludgls *Jitfr"r iuA"ciioffcers and judicial staff. It is also a discipiinary body and has p#er t" i"r*tig""te and.
take. appropriate. action against judicial ofEcers. lt advises oL ways of improilng the
effi ciency of admi ni shation of justice.

9-rr The Constitution entrenches financial independence of the Judiciary in several ways. First,
it provides for the establishment of a "iudillary Fund. The Chief negish; oitfr" j"A"iuai
administers the Fund. Article :7ZG) establisLes the Fund., while irricle iiyil requires
Parliament to enact legisiation to provide for the regulation of the funa. gi'JarlyLofi,
Parliament had not passed the law io establish this Frind.

9-rz Second, the Constitution provides that the Judiciary prepares its own estimates of
expenditure (budget) and submits to the National assembly ior approval. O; approved
in the National $t9AblY,- the expenditure of the Judiciary shait be a charg" on the
Consoiidated Fund.Ps The funds are paid directly to the Jud.iciary Fund. This is'meant to
limit the extent to which {y authority or person can control 

". 
d;p;;"rir;-th; Judici.ary

through negotiation on budget.

9-13 Th-e adoption of a devolved system of government introduces a new d.imension of judiciat
independence. Ttre Judiciary must be independent not onJy from the r-ugii"h11'u *a
Executive but also from the two levels of governsent. Foi this reason, ihe Judiciary
T"ot P. prtt o! lnY one of the two levels of government, since it plays a major role in thl
determination of disputes between tlem.

uz lt-further provides that remuneratio:: and benefits payable to Jrrdges shali be directly charged on the Consolidated
Fund. similarly- tle remuneration aad benefits of a-Judge, includilg retiremept benefits ;;"i b;;;ed to the
disadvantage of a Judge while he or she is still serving.
osArtide 16(4).
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9-14 The Constitution has introduced a new structure of the court system comprising of

superior courts and subordinate courts. The superior courts comprise -of 
the- suprerne

Court, the Court oieppeul, the High Court and twb SpeciaJised Courts with equal status as

the High Court to aeai witU mattJrs of emplolmrenJ an{ }lbour relations; and matters on

the environment ard the use of and occupation of, and title to iand' Subordinate courts

comprise tne fuf"gistruie. Cor.t., Kadhis bourts, Court Martials, and any other courl or

local tribunal estiblished by an Act of Parliament. The Constitution sets the criteria and

qualification for the appointment of Judges and Magistrates to the various courts'

9-r5 The transition provisions of the Constitution soughl to rationalize the staff complement

inherited from til lid constitutional d.ispensation through a vetting mechanism, whose

objective included releasing officers who were unfit to serve under the new constitutional

dispensatlon. The vetting process was protected from further litigation by providing for

tne nn*ity of the decision by the Vet[ing Board'

Implementation of Judicial Reforms

9-16 The Judiciary stands out as one institution that has substantially transformed. It has

embraced the transformative vision of the Constitution and its new architecture' The

Judiciary b"gJtt;a;pting a culture that fits with the expectations of Kenyans and the

letter and rii.it of thetonititution. This is evident from the relativelyhigh number of

feople wrth confidence in the local courts, compared-to those without confidence. It is also

evidenced i" trr" r"rutively large number of people who say that services in the courts have

l*prouud today comparui to fllu periodbefore ihe passing of the Constitution in zoro.

9-t7 In the survey conducted acloss the country, respondents were asked: how much

confidence do you have in your courts? About 6o perient said they had confidence in tle
courts. About or" q""rt., (26.2%) or one in every iour Kenyans has no confidence at ali in

courts. These responses zre shown below'

Figrrre 9.r: Howmuch confid.ence do youhave in courts?

oon,rknow t.:il*. ,
iEian\.B'3,<

Refused to ansd0.5X

Not @nfident at all | ; f.a.ZX

Coofident 59.6X

9-r8 The survey also sought to know about the quallty of services by qe c-oults compared to the
' -- period beiore implelmentation of the new Constitution. When asked what they had to say

about the services in the local courts, close to half (+Z%) feltthe services were 'very good'

sq

I
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9r'-s.omgwhat good'. Another zB percent think the senices were either 'somewhat bad, or
}ud'. About one quarter could not tell whether seryices have improved or not, largely
because many of them had not interacted with the courts in the last three yer6. 

- -' ^-

Table 9.r:_overall, what would you say about the quarity of services in the
c_ourt1 today compared to the period before the enacbrrent of the newConstitution?

9-:'9 In addition to these o-bservations, it is notable that the number of court stations has
substantively increased since the implementation of the new Constitution. By zo1, for
instance, tlere were only -t7 High Court stations in the country. These increased to 34stations 

-by 
end of zor5- The Judiciary has expanded the courts lnfrustructure to address

gaps in distances havelled to court stations.

9-zo The Judicial Transformation Programme spearheaded by the Chief Jpstice has sought to
enhance access to jrtslic-" throughtheprovision of additional courts across the county. It
is notable that marginalissfl areas did not have court stations. ruopte taa-to nar"t ioog
distances to atte-nd to cases and/or file cases in courts. This has 

"o*ia"oUtytfr*g"a *itf;
the increased infr astructure.

9-zr P-erhaps because of expansron of courts' infrasfucture, three out of every four Kenyans or
about 75 percent now say that the courts are within a rli.stance of ]ess th* So kilometres
from their home. In the national survey, respondents were asked.: how far i"s the nearest
court station from your residence? As many as 32 percent said the courts are less than ro
kilometres awlY-and z5 percent said the 

"oort" 
weie between 1o-2o kilometres away. Only

z4 percent said the courts are more tlan 3o kilometres away from their residence.

9-zz In addition to the achievements cited above, the Chief Justice has developed the
Constitution of Kenya (Protection of Rights and Furdamental Freedoms) iractice and
Procedure Rules. These have made the enforcement of the Bill of nights e;y. tiesu har"
also been introduced in line with the reqrrirement that the jud.icial ;,h".td be exercised
in a manner that promotes tle values of the Constitution.

9-23 The increased number.of litigants prosecuting constitutional petitions or seeking theprotection and promotion of h*"1 rights is testimony to ^the 
impact of th"-r"*

Constitution. The courts, in their dispensation of justice, fr^"" *"!fri-to-Uear ar,a
determine dis_putes on their merits, and have focused less on process t-echnicalities that
often defeated justice. Results from tle TLTey show that only a r*rff "r-l"r of people
have experienced chalienges of technicaiities in the courts. if owerre., 7 pereent 

-of 
the

respondents did not have any-contact with tle courts in the last tirr"" y.*..bdy less than
6 percent of Kenyans or r.nembers of their households said they had encouatered problems
with the courts becar:.se $ey,were unabie t-o pry necessary iosts and legai fees, or they
could not understand the legal processes and piocedures.

Verygood 2 8

Somewtat good 27 39
Somewhat bad 3o t6
very 20 L2

Not applicable 1 1

Reftrsed to-answer 1 1

Don'tknow 25 23
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g-24 The Jud.iciary has also increased the number of jud"icial-officers. Recruitment of Judges

and ir{agistru,".,-J^ifishment of capacity build.ing. and training structures for judicial

officers and st#, e"h;;;;""t of te'rms'and conditions of service, automation of key

services, *a 
^aoptio" 

of performance management are on-going initiatives that have also

contributed largely to access to justice in the country'

9-25 However, some challenges still exist. The vetting process of judiciai officers revealed cases

of corruptio" ,"t F""iA lack of integrity ,1"_lg some.of the judicial officers' According

to the survey, an overwhelming 74 p.i..nt of Kenyans believe that there is comrption in

the judiciary toary.-"i"tt abo,it rS percent of citizens were categorical that there is no

corruption within the Judiciary'

9-26 when asked about the level of corruption,in the judiciary before and after the new

Constitution passed in 2o1o, z4 p"r""it of Kenyans pointed out that eorruption now is
,rlry nigfr' compared to zz percent.who said ii was high before the new Constitution'

About sz p".".ilof 
"iti*"r'pointed 

out that corruption was either trigh or very high'

before the new Constitution was passed compared jo.tr- percent who perceive it to be

either 'high or 
-uury 

friiU' today. Indeed, the relativeiy minor -difference. 
in pub)ic

perception of .or*pho"'*itftit the Judiciary prior-to the passing of.the Cglstitution and

now largely .xpi;il the numbers that have no confidence in the Judiciary. The significant

number of f""v"". CrVi> *^thave no confid.ence at all in their local courts reflects these

concerns.

Table g.z: IIow wcruld you rate the level of corruption in the Jud'iciary before

and after the new constitution passed' in zoro?

g-27 The growing allegation of corruption in the Jud.iciary impacts on-people's.trust in the

Judic"iary rJ"o irrititotion. Whiie it is generally recognised that people's qrt!i" the courts

increased ,ft", tfr" f"ssing of the Constitution, the level of trust is on decline owing to

these percePtions'

g-z8 There are now many people who think the courts cannot give justice to all equally; there is
' -- u plr"eption tfrutG"',tr i*our p9qp19 on basis of their stature. When asked whether they

t ori tt 
"it 

fo"rl .o".ts to delivei fair judgment on disputes involving a "powerful" and "an

ordinary purro.i ;; than three"qoirt"tt of respondents (zB%) were emphatic the

ordinary person would not get fair judgment'

9-29 On the other hand, a high number of Kenya-n" (217)trust the local courts to deliver fair
' -' j"dt n;nt on disputes bEtween_two_ordinary people. This suggests an indictrnent on the

p^-f of *r. "l"ai.iir.y *itf, regard to the Consfit tio" principie of ensuring that 'justice shall

te done to all irrespective of status' in society'

249'VeryHigh
2B35
2220Low

5.1Verylow
11Refused to answer

2020Don't know

:lAfterzoto (%):Before zorce/A
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Role of the President in the Appoin. ent of Judges

9-3o {rticle 166 providp fo_r appointuent oj Judges by the President on recorlmendation by
the Judicial Service Commission. This provisiol has raised inturpretaEon questioni
regarding the role of the President in the recruihent of Judges. TL"r" are those who
-argue 

that independence of the Judiciary prevents a situation-where the president will
have a significant role in appoiatuent of Judges. To them, the role of the president is
restricted to formal signing of the instuments of appointment of persons presented by ttre
Judicial Service Commissiel. On the other hand, there are ttrose whd argue thai the
President retains a role in determining who becomes a Judge. In thi.s view, tle president
can reject JSC's recommendation.

9-3t fnllrpfetation of the role of the President needs to commence on ttre argument tlat thejudiciai authority vests in the courts, and that the JSC promotes ,"8 f".itit"tes the
independence of ttre _Judiciary. Secondly, and as argued by iome of the groups consulted
for the p_urpose of this-report, the composition of thu jSC io"lrrdes .i"*b"r. d.irectly
appointed by th-e President and approved by the National Assembly. This secures the
independence of the JSC and at the same time provides avenues for the views of the
Executive on key JSC decisions.

9-32 Th_e compoqition of the JSC includes judges and. magistates but excludes other jud.icial
ofEcers and staff. Jqdges and- magi-strates are_ well repiesented but ttre staff, who comprise
about 8-o percent of tle total staff, are 

-not 
firectJy iepresented in the .lSi. fhey are not

involved in making d-ecision: on the judiciary yet they are very critical to the governance
and administation of the Jud.iciary.

9-33 With regard to appoinhent of Judges, therefore, the Constitution provides for checks a-nd
balances !o p_revglt abuse of tle process by any person or auth^ority. The Constitution
prevents the President from originating c:ndidates to be appointed as Judges. This has to
await JSC recommendation.

9-34 The President can reject a recommended person and refer the matter back to the JSC to
recommend an alternative person. The President cannot substitute tle rejected person
with a person of his own choice. In the case of the Chief Justice and thebeprty Cti"f
Justice, the National Assembly can also decline to approve the persops appoin:ted by the
President. In such event, the matter must be referredbact to the.lSC to recommend other
Persons.

9-35 This interpretation is consistent with the approach in the United States of America where,
with_ tle approval of Congress, the President appoints Judges. The President nomiDates
candidates for appointnent as Judges while Congress vets and approrres the persons for
appointment U.nd9r this system, Congress caa reject a nominated persoo and refer the
matter back to the President to nomiaate anotler person. Congress cainot itself substitute
the rejected person with a person of its own chojce. Thus, while Congress is denied the
opportunity to originat_e names of persons to be appointld Jrrdg"r, it can reject those
nominated by the President.

9-36 These checks and balances ensure independence of tle Judjciary. They prevent abuse of
the process of appoinErent of Judges. But t}is lack of clarity in the role of the president in
the appoinunent of Judges has had ttre consequence of delaying appointuient of Judges. It
!T th" potential to politicise ttre appointmeni process and 

-by 
Ihit weaken the checks and

balances between the three arms ofgovernment. Indeed, in zor4, the JSC nominated z5
l?mes fgr-appoinhrent as judgT. The JSC forwarded these to thJ president for approval
After_ a dgl_ay by about six rnonths, the President approved only rr names from the tist of
25. He said he was yet to make a decision on the others. The remaining 14 waited for more
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than one ]rear until May zor5 ivhen ihe President approved their nomination and

appointment.

Separatton of Powers and. Ouersight

9-4o The separation of powers docEine is at the cenhe of the Kenyan system of constitutionally

d.ivided and delegated duties to the -rhree arms of government: the Executive, Judiciary,

and Legislatu.u. it" object is to prevent concentration ofthe power of essentially different

arms of government in one ha:rd.

9-4r The framers of the Kenyan Constitutjon carefully speit out the independence of the three

branches of governm"tt. et t}e same time, they provided for a system in-which some

pl*"r. shouli be shared: Parliament may pass laws, brrt the President can refer back, with

reservations, any laws passed by Parliament; the President nomilates certain public

officials, bui the"Natioorl A"."*bly must approve the appointrnents; and laws passed by

the Legislature as well as Executive actions are subject to jud-icid review'

9-42 The doctine of separation of powers, though promolng the status of separate and distinct

roles of the Execritive, Legisiature and ,ludiciary, is not mechanistic. Thus, the lines of

demarcation between'tleihree branches of government must be viewed in pragmatic

terms because they foster cooperation'

9-43 parliament a::d the Executive have raised concern over what they perceive as judicial

interference. parliament is concerned. that the courts have ruled, in some in-stances, to halt

f"rli"*errt^ry business on matters before the cour[s. On the other hand, the Executive is

concerned "fo"t 
t 

"- 
use of jud.icial mechanisms to halt 

'and/or delay Executive

prograrnmes through the issuance of ex-parte injunctions'

9-44 These concerns are typical of transitions. The country is still in the process of transition

from the old constitritional order into the new constitutional dispensation' The new

Constitution makes it clear that the country is under constitutional supremacy and the

Constitution is determinativd interpreted and enforced by the Judiciary. However, the

Judiciary must respect the doctrine-of sep,aration of-powers too' It ca::not abd-icate its

constiruiional responsibility to interpret and enforce the Constitution and the principle of

constitutional supremary no matter what the challenges are'

g-+S The "independence of the Judiciary" does not mean isolation of the Judiciary by other

arms of government or that it is exempt from scrutiny by other arms of gov_ernment. Like

a1l other"public institutions, the Judiciary must be accountable to the public and for the

general *"rrrr", in which the courts serve the public. But the Judiciary has been pro-active

i"n establishing dialogue with other arms bf government. The National Council for
Administration of JuJfice, Chaired. by the Chief Justice (NCAJ), is the statutory body for
this d.ialogue. However, Parliament is not represented at NCAJ because the JSC Act did

not envisige representation of MPs, yet representation of- MPs would be good for purpose

of building-trurl b"t*""n Parliament and other bodies and other arms of government.

Role and Jurisdiction of the Supreme Court

9-46 The Supreme Court was established as the final arbiter to determine legal issr,res of public

importance, while developing jurisprudeuce in all branches of law. As the highest Court in
the country, it is mea:rt to pliy a key role in the interpretation of the Constitution. The

Supreme iourt is meant to piovide guidance and direction about the meaning of the

Constitution in order to avoid contradictory decisions by lower Courts.
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9-47 However, the manner in which the Constitution confers jurisdiction upon the Supreme
Cou{ may not enable it to effectively play this role.os One major problem with the
jurisdiction of the Supreme Court is that many matters concerning the i:rterpretation of
the Constitution can onJy reach the Supreme Court by way of appeals frori the lower
courts. Many parties may find it expensive to pursue their cases from the Magistrate's
Courts through appeals in the High Court and the Court of Appeal up to the Supreme
Court. What is required, therefore, is for the Supreme Court to pro-aCtively seize every
opportunity and expand the jurisprudence, especially by continuous review of declarations
by other courts (in other jurisdictions, these declarations by other courts do not take effect
unless confirmed by the Supreme Court).uo

9-48 Concerns have been expressed about the qualifications of Supreme Court Judges as
provided for in Article 166(S) of the Constitution. There is concern that the technical
requiremerrts for appointnent as Supreme Court Judge are not very sufficient for the
Court's role in inte-rpreting and implementing the Constitution in a progressive marrer
because they tend to emphasis on technical qualifications rathei than ability and
competence to deiiver the jurisprudence expectations of the Court. To qualify for
appointrnent as a Supreme Court Judge: a) persons must have at least fiftien years'
experience as a superior court judge; or b) at least fifteen years' experience as a
distinguished academic, judicial officer, legal practitioner or such experience in other
relevalt legal field; or c) held the qualifications mentioned in paragraphs (a) and (b) for a
period amounting, in the aggregate, to ffieen years. This qualificatioris in addition to the
requirements outlined in Article 166(z).

9-49 These concerns arise especially because the Supreme Court is meant to generate
p_rogressive jurisprudence. This is the court that makes progressive interpretation of the
Constitution. It ensures effective embedding of the values and principles of governance in
the practice of public affairs.

Specialized Courts

9-5o Article fiz(z) establishes the Employment and Iabour Relations Court and the
Environment and Land Court as speciaiized courts with the status of the High Court.
Article r6s(s) exciudes matters falling within the jurisdiction of the speciaiized courts
from the High Court. The Employment and Labour Relations Court ect and the
Environment and land Court Act set out the jurisdiction of the specialized courts.

9-5r The manner in which the Constitution provides for ttre establishment of these specialized
courts suggests that they are different from the High Court, although they have the status
of the High Court. They thus fail outside its organiznlional purview and adminisfative
arrangements, including requirements for tansfer to otfrer Divisions of the High Cout.
This has the potential of making a few Judges serve in tlese limited areas of law on a
permanent basis. This could potentially undermins fail xdminisfration of justice. If such
Jud-ges were to become compromised by, for example, employers' organizations or the
hade union organizatiqns, otler litigants may lose confidence in the ipecialized courts.
Likewise, if the Judges develop a certain line of thought that may be wiong, the litigants

oclhe jurisdiction of the Supreme Court indudes: Exclusive original jurisdiction to hear and determine disputes
relating to tle elections to ttre office of President; Exclusive original jurisdiction to provide an advisory opinion it the
request of the Nationai Governmqnt, any State organ, or any county government wittr respect to any matter
concerning county tovernment; Appellate jurisdiction to hear and determiae app%ls from the Court of Appeal and
any other court or tibunal as prescribed by national iegislation.

tsdlhe Soutl Africrn Constitution provides ttrat although the High Court and the Supreme Court of Appeal have
jurisdiction to hterpret ttre Constitution and make dedarations of iavalidity, suctr declarations do notiake effect
unless confirrned by thg Q6nstitutional Court.
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14,ould be permanently stuck u,iih such Judges, with no option for alternative views on the

matters concerned.

Conclusibn ald Recommendations

Composition of the Judicial Seraice Commission

9.52 The JSC should develop transparent criteria for undertaking lifesty'.Ie audit of the Judicial

officers and staff, and undertake the audit preferably after every three years. Continuous

monitoring of conduct and behaviour of officers and staff will prevent consolidation of
corruption and other malpractices.

9-53 Some members of the Judicial Service Commission are elected/appointed by institutions
to serve in the Commission. These include the Law Society that elects two representatives
(male and femalej, the Public Service Commission tlat nominates one person, and the
iresident who appoints two persons (male and female) with the approval of the National
Assembiy. fhe institutiorrs .orrcerrred should ensure that they put in place mechanisms

and measures (includ.ing vetting) that will ensure that the persons nominated/elected are

persons who are qualified and of the highest standards of integrity.

g-54 The composition of the JSC does not provide for administrative staff of the Judiciary, yet

they pro,rid. core services a:rd comprise about Bo percent of totai staff. For purpose of
promotirrg good governance and inclusive practises in the Jud.iciary, there is need to
include rirf r"p.Jt.ntatives in the JSC. The numeric size and services they provide make

it important for their inclusion in decision making processes on the running of the
Judiciary.

9-55 The President makes appointment of 'public representatives' in the JSC. This is in addition
to several others ,ppoiot"es of the executive arm who sit in the JSC. To ensure that the
'public representatives' articulate the i-nterests of the public rather tha:r the Executive, the

representitives should be appointed through a competitive process, preferably through a

panel set up for such recruitrnent'

9-56 To strengthen d.ialogue and trust among the three arms of governm-ent, it is recommended'

that theJudicial Service Commission Act be amended to allow for representation of a
representative of Parljament in the National Council for Administration of Justice (NCAJ).

Appointment of Judges

9-57 There have been questions on whether the President has any role or- _not on the
appointrnent of Judges. Amend.ment to the JS Act or other relevant law should be made to
pio"ia" for the Preiident to either appoint the candidates presented b.y tiSC within a

ipecified timeframe from the date of submission of names by JSC, or signify in writing the
reason for rejection of any candidate.

9-58 The law should provide for the JSC to recommend alternative persons. It should also

provide for the rejected person to seek redress for fair administrative action, if necessary,

regarding the rej ection.

Separation of Powers and Accountability of the Judiciary

9-59 To foster accountability and strengthen the adherence to the principles of separation of
powers, it is recommended that there be established a distinction between judicial
functions of the judiciary, arrd the JSC. The law must protect each from interference from
the other.

Supreme Couri and Making of Progressiue Juispntdence

9-6o A Constitutional amendment should be made to provide for the Supreme Couri to hear
and confum all declarations of unconstitutiondity by the High Court and the Court of
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Appeal before these decisions take effect. The declarations should take effect only when
confirmed by the Supreme Court.

9-61 It is recommended that the suitability of prospective candidates for the Supreme Court be
assessed by reference to a range of clearly defined, transparent criteria covering the
prospective nominee's legal ability, quality of character, personal arrd technical skills, arrd
ability to develop pro gressive jurisprudence.

9-62 Progressive interpretation of the Constitution should take higher consideration in
appointrnent of Judges for the Supreme Court. The Supreme Court should also have
persons with a broader understanding of other disciplines other ttran law; the court should
have a mixrure of skills in order to promote codification of the constitutional values.

9-63 Access to the Supreme Court should be decentalised to enable people to file petitions in
registies anywhere in the countrry. Although this requires making of an administrative
decision, it is al issue that requires immediate priority given the need to ensure equitable
access to the Court by aII.

9-64 Thg period for the Supreme Court to hear and determine presidential petitions is too short
to hear and determine complex matters. It is recommended thaf the period for the
Supreme Court to hear presidential petition be extended to a maximum of z8 days, during
which all matters should be heard and determined. This should apply to other election
petitions in the otler courts

Specialbed Courts

g-6S The law establishing tle two specialized courts (Employment and Labour Relations Court
and the Environment and Land Court) should be amended to eliminate categorisation of
these courts and ensure that they are part of a single High Court of Kenya. Categorisation
of these courts should be eliminated to dlow other Judges in the High Court to serve in
these courts and vice versa.

9-66 It is recommended that Judges of Employment and Labour Relations Court and the
Environment and Land Court - the specialized courts - should be regarded in law and
practice as part of the Judges of the High Court. They should be subject to deployment and
transfer across the different Courts in tfre same manner that Judges of the High Court are
deployed and talsferred from one Division of the High Court to the other.

Judiciary Fund

9-67 The Bill on the establishment of the Judiciary Fund is yet to be enacted. The Judiciary
continues to be e4posed to power games in the budget making process, which impilges on
its iadependence.

9-66 It is recommended that there be introduced a constitutional aad/or statutory provision for
resourcing the Judiciary based on the needs of the Judiciary. Parliament and the judiciary
should. consult and agree on a share of national budget that should be transferred to the
Judiciary Fund for the judiciary to meet its development and recurrent expenditure needs
and at tle same time ensure independence of the Judiciary. Budget predictability, based
on agreed fu1ding levels, will enable the Judiciary to meet its capital and recurrent needs
without anXieties tlat accompaly uncertainty about inadequacy of funding.'sr

IsrThe final report of ttre Task Force on Judicial Reforms etraired by Justice Willi.am Ouko in 2olo recomrnended that
the Judiciary be allocated 2.5 per cent of a.nual budget to address development and recurrent needs. The task force
recommended that this share be increased in fuhrre.
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CHAPTER TEi..T

NATIONAI EXECUTf\'E

1o-1 The popular demands for constitutional reforms emphasized the need to reform the

nationai Executive. People demanded that the Executive be made more accountable and

responsive to the public. People also demanded that the Executive be subjected to effective

checks a:rd balances, especially by other arms of government to prevent abuse of power.

There was concern thai the Executive had defeated the ends of the State by abusing

executive powers and using the power vested in them without accountability.

1o-2 The Constitution of Kenya zoro fundamentally changes the structure and functions of the
national Executive. The previous Constitution vested executive powers in the President.

This, on its or,r.n, iaid a basis for the personalization a:rd abuse of presidential power.

Indeed, the old Constitution explicitly provided that any person who held public office in
Kenya d-id so at the pieasure of the Preiident.'e'The old Constitution also vested State and

pubiic power and authority in the President (as opposed to the people). The Constitution
did nof subiect t}le use of this power to elaborate checks and, therefore, how the President

used this power led to authoritarian rule.

As already discussed in Chapter two, amendments to the independence Co-nstitution

weakenedpubiic institutions and subordinated. other organs of government to the control
of the Executive - and the President in particular.

ro-3 The Constitution of Kenya zoto introduces fundamental changes; ex_ecutive power is now
recognized as emanating from the people. The National Executive (which comprises of the
presi-dent, Deputy Presldent, and the Cabinet) is additionally required to reflect the
diversity of the people of Kenya.

ro-4 The Constitution also requires that the Executive exercise this power in a democrul"rl[
accountable manner. It piovides that executive authority derives ft'om the people and shall
be exercised in a mannlr that is compatible with the service of the people and for their
well-being and benefit.

ro-5 The structure and approach to executive power in the current Constitution does not allow
personalisation of efecutive power, as was the case in the previous dispensation. The
-Constitution, 

for instance, provides that the President exercise executive authority with
the assistance of the Deputy President and the Cabinet. Furthermore, there are multiple
democratic checks and balances on the presidential power to prevent abuse of
governmental power as was witnessed in the previous constitutional dispensation.

10-6 At the county government level, the Constitution vests Executive authoriqy in the County
Executive Committee, comprising the County Governor and the Deputy Governor, and the
members who the Governor appoints with the approval of the County Assembly. These

members are not members of the County Assembly. Membership in the County Assembiy
is distinct from membership in the County Executive. The Constitution provides for
elaborate checks through the County Assembly, whose members are directly elected by
county residents.

Inhoduction

r32Section z4 of ttre repeaied Constitution.
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1o-7 National executive powers are now exercised under a diEferent form of government (pure
presidential system of government). The President, Deputy President and the Cabinet
Secretaries are not part of the Legislature as was the case in the past.

to-8 The vertical division of power between the national and county Government level meant a
split in the executive powers between the national and the county levels of government.
The change from a hybrid/parliamentary system of government to a pure presidential
system, and the adoption of a two-level tier of government requires a fundamental change
in the approach to and exercise of Executive functions at the national level.

1o-9 The Constitution provides a framework of division of power and functions beMeen the
two levels of government through the Fourth Schedule. It allocates some of the functions
ttrat the national government performed to the counties (together with the corresponding
human and firralciai resources).The Constitution specffically provides for the
restructuring of the national government and its agencies, such as the Provincial
Administration, to accord with the current dispensation.

ro-roThe changes inboduced by the Constitution required a change in not only the structures
but also the manner in which the national executive relates with the other arms of
government at the county level. Emerging practices-show that implernentation is work in
progress, as most public institutions are bansitioning from the previous institutional and
political culture.

ro-rr This chapter audits the national executive in relation to how the national executive has
adapted to the new order. The discussion also highlights the key challenges and
opportunities in regard to carrying out the various functions.

Structure and Functiqns of the National Executive

ro-rz During the constitution review process, majority of Kenyans expressed support for a
system of government that would promote accountability in the conduct of public affairs
as well as a system that would promote efficient delivery of services.lssPast conhol and
dominance of the Executive in Parliament led to calls for removal of the Executive from
Parliament. There was a perception that the presence of the President and the Cabinet in
Parliament compromised the independence of the Legislature and undermined the
principle of separation of powers.

ro-r3 The new Constitution requires a presidential candidate to garner 50 percent plus one of
total cast votes and z5 percent of votes in at least half of the counties. While this
requirement seeks to ensure that the person elected as President has broad national
support, it could lay the basis for ethnic-based coa-litions and counter-coalitions in a bid to
capture the presidency, thereby polarizing the county into ethnic enclaves and
consequently negating the national cohesion and integration initiatives.

ro-r4 Political leaders could be more incliled to form coalitions along ethno-regional lines,
thereby deepening exclusion of groups outside the regional blocs forming the coalition.
While the previous electoral competidon for the conhol of the Executive led to deepening
of exclusion of ethnic communities, the current practice as it evolves could create
conditions for exclusion of ethnic regions; it could exclude broader constituencies tha-n the
previous system. The current intensity with which the political ahosphere is building as
regards zorT presidential elections is another manifestation of potential ethnic/regional
polarisation.

ug Public views duriag the constitution review process were i! support of tl're creatiou of the position of Prime
Mi:rjster as well as the direa election of the Presitlenl Previous constitutional drafts provided for a directly eiected
President and a Prime Minister wbo share executive powers.
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10-15 The Constitution splits powers and functions between the two levels of government - the
national and county governments. The National Execu-r-ive is, on the one hand, responsible
for the delivery of functions listed under Part r of the Fourth schedule. These include
security, foreign affairs, courts, policymaking, monetary policy and macroeconomic
stability, national economic planning, among other functions (See Fourth Schedule to the
Constitution).

ro-r6The county governments, on the other hand, are responsible for functions relating to
delivery of sewices. These include services such as health, agriculture, country transport,
eariy pre-primary education, and trade development and regulation.

io-r7 With regard to sectors concerned with service delivery, the National Government has the
mandate to develop poiicies, set nationai standards and regulations for the delivery of
services, and build capacity of county governments to deiiver the services.

ro-r8The Constitution also provides for concurrent functions. These are functions shared
between the national and county governments. Any other function that is not exclusive or
concurrent is provided for as a function of the National Government.

10-19The ]rrafional Executive also shares some of the functions with independent institutions
and offices established by the Constitution. These include institutions such as the
Commission on Revenue Allocation, the National Land Commission, and the Controller of
Budget.

1o-2o The Constitution provides for a lean and efficient government in response to demands
for a cost effective government. It sets the number of Cabinet Secretaries at a minimum of
14 and a maximum of zz.rs+ However, the expected reduction in cost and bureaucracies in
the government is not apparent as demonshated in chapter six(economic impact) of this
report. Most of the new ministies are a fusion of a number of old ministries.'ss

Effectiveness of the National Executive

10-21 The Constitution of Kenya zoro envisaged a traasition process for the National
Executive that is deeply complex and requiring time, efforts and resources to
implement. Specifically, the National Executive was required to align its ministries,
agencies, and institutions with the governance structures in the Constitution. Some

functions that were performed by minish-ies and other national government
institutions (such as State corporations) were devolved to counties. This required a
transition plan that would facilitate the implementation of the Constitution.

1c,-22 The audit sought to find out how people felt about the performance of the National
Government in delivering certain seryices. About 70 percent of Kenyans rate as poor
and very poor the performance of the National Government in regard to the fight
against cormption as shown in Table 1o.3. About I in every 4 Kenyans feit the
government has performed very poorly in creating jobs. Over one third of the residents

GZ%) felt that the National Government has performed poorly and or very poorly in
securing its citizens, while a majority (S6%) noted that it had. either done well or'fair'in
the provision of security.

10-23 However, there is considerably better rating in terms of provision of basic services.
Kenyans rate the National Government relatively better in regard to provision of basic

urArticle tSz (r) (d) of the Constitution of Kenya zoro.
tssSee the National Executive budget for zotzfzot3 and zor3/zor4.
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services, includirrg some of the devolved services. Over half of the respondents rated the
National Government provision of health and education "well" and "fair".

Table to.1: IIow would you rate the National Government perforrnance in the
following areas?

when compared to how people view the performance of county governments, the
survey reveals that county governments are perceived as performing better in service
delivery than the National Government.

to-24

1O-25

70-26

10-27

Table ro.z: How would you rate tJ.e cor nty government performance in tfre
areas?

Kenyans view both the National Government and the county governments almost the
same with regard to how ttre two levels reflect their needs. About one quarter feel that
both governments reflect their needs, while about orle third feel that both levels only
reflect their needs in a small way.

The effectiveness of the Nationa-l Government can be greatly improved if there is a
comprehensive policy to guide service delivery and guide relations between the national
and county governments. As already mentioned, absence of a sessional paper on
devolution is leading to conflists of attribution and lack of synergy in mgrry instances.

The ambiguities in the division of functions (as noted in the chapter on devolved
governance) is also affecting the performance of the National Government. A uumber
of measures have been attempted to address tlese ambiguities since the inception of
the county governments. Soon after promulgation of the Constitution in 2oro, the then
Minisry of Iocal Government constituted a tasldorce that developed a comprehensive
report on implementation of d.evolution, draft legislation, and draft policies to facilitate
implementation. The policy &afu that were developed included a sessional paper on
devolution, and a sessional paper on urban governance. While most of the proposed

Education 8 z8 ?o 2l 72
Healthcare 6 q1 35 1g 7
Creatiag ofjob
opportunities

3 11 2L 37 25

SecudB q 25 32 22 15
Fight against
comrption

2 7 r.5 31 4L

A-ericulture 3 L7 z8 27 13
Roads constuction 8 z6 29 ,.9 1q

Early ehil d[esd education 8 2q a2 1g s
Healthcare system 4 2g qq 2L s
Creation of iob opportunities 2 10 23 s8 25
Security 4 2? ?4 24 14
FishtiDs corruption 1 6 r8 ?2 q8
Economic erowttr 1 L2 ?7 2A 15
Asricultuat services 2 r6 29 27 l5
Safe drinkins water 5 20 z6 24 22
Water for irrigation and
livestock

2 10 r6 z6 24

$anif2f[9a 2 10 r8 2L 2r

Sector Vel], rvell lfell (96) ' Fair (96) Poor (,.%) \,ery poor (96)
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10-28

LO-29

1O-3o

laws were finally enacted into law, rg6 none of the initial policy d-rafts has been

completed and adopted.

In October 2013, a taskforce formed by the Nationaj Government on parastatal reforms
completed a comprehensive report that advised on the transformation and reform of
parastatals. This is a critical area of National Government transformation since there
are a number of agencies that are said to be carrying out shared national and county
functions. Some of *1ssg institutions have been in dispute with county governments
over functionai division. While recommendations from reports such as the report on
parastatal reforms would have facilitated transition, the apparent unwillingness to
ingage with the recommendations only serves to derail National Government
transition to current constitutiona-l structures and systems of governance.

Unfortunately, this seems to be the case with virtually every ot}er national policy. With
very few exceptions, there is rarely any government policy that goes through the fulI
process of development, adoption and effective implementation. This is an old pragtice
that has continued into the current constitutional dispensation. The March zor5 draft
devolution poiicy, for instance, states that the initial draft sessional paper that was
prepared in zorz guided the drafting of devolution laws.

The current draft (March zor5) has been revised to take into account the context of
implementation from three main areas: institutiona-l challenges, resource challenges,
and inter-governmental relation challenges. For each of these areas, the draft poiicy
provides measures that need to be undertaken to overcome the current challenges in
implementation.

Resbrueturing of the Provincial Adrninistration

10-31 The Constitution provides for the restructuring of the provincial administration.
Section 17 of the Sixth Schedule provides that:'.Within five years after the effective date,
the National Government shall restructure the system of administration commonly
known as the provincial administration to accord with and respect the system of
devolved government established under this Constitutio n".

10-32 The Provincial Administration (PA) under the old order included uniformed officers
and other officials deployed at the provincial, district, division, location and sub-
location levels in line ministries. A uniform structure of the Provincial Administation
was maintained throughout the country. The Administration was used for organising
government activities a-loqg an hierarchically organised structure. Core ministries such
as agriculture were organised in accordance with the levels of the Provincial
administration. The Provincial Ad.ministration was under the Office of the President,
specifically under the Permanent Secretary, Provincial Administration and National
Security.

10-33 The hierarchical structure helped the centralised government to reach at the base of the
society, up to the village level. The President appointed the Provinciai Commissioners
(PCs), District Commissioners (DCs) and other senior administrative staff. The DCs in
turn supervised government work, includ.ing that of ministr'ies at the district level.
Below the district level, the District Officers, Chiefs and Sub-chiefs represented the PA
and supervised government work at that level.'sz

136 These include the Public Finaace Management Act, County Governments Act, Intergovernmental Relations Act,
among otlers.
rszChi.tere (zoo5), zr.
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10-34

10-35

During the various phases of reviewing the Constitution, many Kenyans expressed the
need to abolish the Provincial Adrninistration.'s8 This view was based on the-history of
repression using the Provincial Administration officers, right from the colonial days.
Following such demands, the C6mmittee of Experts drafting the zoro Constitution
provided for restructuring (as opposed to abolishing) of the Adminishation. There was
observation that ]ower levels of the Administration, such as the Chiefs and Sub-chiefs
were quite accessible to the people and, therefore, people found them relevant to their
everydaylives.

This view is indeed confirmed in the survey conducted by the Working Group. When
asked ",..if you have a dispute, to whom do you go for help to solve the dispute?", 73
percent of the respondents said that they would go to ttre Chief/ Sub-chief or village
elders. Very few people express the preference to turn to other officials, i-ncluding
elected officials.

Table ro.g: If you h,ave a dispute, to whorn do you go for help to solve the
dispute?

to-36 The findings suggest that Chiefs and Assistant Chiefs are relevant to people at the local
level. It is, therefore, important that the restmcturing takes into account the role played
by the lower levels of the Adminishation that are still perceived as vital for local level
issues.

Lo-37 A report was submitted to Parliament by the Minisfy of Interior and Coordination of
National Government on the progress in the restructuriag of the Provincial
Adrr.rinistration. 13e The report cited the National Government Coordination Act
(enacted in February 2013) as the principal legislation gurding the restructuring
process. The report notes ttrat the Act restructured the previous levels as follow:

County Commissioners were established at the county level

District Commissioners in the former structure were made Assistant County
Commissioners

The lower levels (DOs, Chiefs a.nd Sub-chiefs) were retained

usCIG.C Final Report (zoo5) z4z.
sc MitrisEy of Interior and Coordination of Natioaal Goverument, Report submitted to Parliament on ttre progress on ttre
implementation of Section r7 of the Sixth Schedule of tle Constitution on t}re reslucturing a-qd EaDsformation of tle PrsviDcid
Adrninisration.

a

o

a

Chief /V-rllage elder/Sub-chief /Elders 73.o 67.o 76.o

MCA 5.o 5.o 6.o

Police 8.o 15.o 4.o

Sub-County Administrator 1.O 1.O 1.O

Waril Administrator 2.O 1.O 2.O

Otler 9.o 9.o 10.o

RTA[DNR] o.2 o.3 o.2

Don't know IDNRI 2.O 3.o 2.O

Total 10().o 100.o 100.o
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. Regiona] Commjssioners were created to coordinate National Government activities
thit straddle counties, akin to what was the function of the Provincial Commissioners
(PCs) under the previous Constitution'

Fi gure r o. r : Restructure d provinci aI adrninistrati on

Deputy Counry

Commissioner

1o-38

10-39

1o-4o

1O-41

The report notes that officers of the former Provincial Ad.ministration (now referred to
as National Government Administative OfEcers) have three main roles: representing
the President, coordinating national government service delivery, and management of
security.

The roles given to the restructured Provincial Administration seem close to those that
were given to the DCs, DOs and Chiefs. While the Provincial Administration (as

restmctured) plays an important role at the reglonal and county levels, there is concern
that the restructuring process did not embrace public participation. It did not involve
consultation and cooperation between the two levels of government. Neither were the
relevant national government institutions and agencies adequately consulted.

Importantly, there was no poiicy to guide the restructuring process. A policy should
have preceded the passing of the National Government Coordination Act, and. should
have invoived broader participation, inciuding public discussions.

Absence of a policy to guide this process has created new challenges. The National
Government Coordination Act, for instance, vests the assets a-nd iiabilities of the former
Provincial Administration il the National Government, yet tle Transition to Devolved
Government Act vested the authority to apportion assets and liabilities to the now
defunct Transition Authority. Such an anomaly could have been addressed through a

comprehensive policy that examines all aspects in relation to existing }aws before the
law is passed. Furthermore, it is envisaged that the Provincial Administration as

Ministry of Interior and

Coordiaation of National

Government

Counry CouLrnissioner

Heads of National
Govemment Functions

Depury Counry

Commissioner
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70-42

restructured will coordinate ministerial functions, but there are currently no forrna}
communication channels (on sector issues) between the County Commissioners and
the national mjnisEies.l+o The County Commissioners report only to the Ministry of
Interior, yet they are required to oversee implementation of National Government
programmes in other ministries at the county level. There a-re no formally established
linkages with other ministries.

In addition to the above, within &e county level of government, there Ere no
institutional structures for cooperation between the two structures of adrninishation.
For insta:rce, at the ward level, the Ward Administrator and the Chief have no formal
linkages. Neither are the Sub-county Administrators and the Assistant County
Commissioners interlinked in any formal manDer. This implies that the two structures
of administration are operating in parallel. They often duplicate efforts especially in
mobilisi:rg for public participation. Furthermore, relationships and cooperation are left
to individual officers without aay clear guidelines on how both should serve tle pubiic.
In the end, there is wastage of efforts and resources at this level by tle two structures of
administation.

10-43 Due to ttre interconnected nature of national and county sectoral functions, there is
need for structures of cooperation, consultation and cooperation to ensure coherence in
the delivery of county and national government seryices. Importantly, ttrere is need to
establish an institutionel mechanism that would bring the Provincial Administration
and the two levels together at t}le general and sectoral level.

70-44 Beyond achieving efEciency and coordination, Provinciai Administration resEucturing
will greatly assist to reduce the cost of resources (human and financial) that are
inefficiently a-nd/or wasted when run-ning parallel a:rd duplicating processes. The
restucturing processes entail rationalising of functions between the two levels of
government. LJnnecessary costs incurred in maintaining excess human resources can
be transferred to other agencies or the county governments. This will have a positive
impact on national government expenditure.

Conclusion aud Recommendations

Deuelopment of a Deuolution Policy

10-45 Implementation of devolution has proceeded without a sessional paper; tfrere is no
overarching policy to guide the implementation of national executive functions, and to
give interpretation to the devolved functions.

Consultation qnd Coop eration

Lo-46

70-47

Currently, ttrere is no clear coordination and collaboration at the cou:rty level between
institutions and departrnents serving tle two levels of government. This could lead to
wastage of resources and efforts, especially with regard to service delivery. There is
need for strong and effective institutional structures to enhance consultation and
cooperation both at the county and the national government.

The various sfuctures provided for in enabling legislation, such irs the
Intergovernmental Reiations Act, should be revitalised and resourced in an adequate
manner to play this role.

troworking Group on Socio-Economic Audit of the Constitution meeting with Couty Commissioners, Safari Park
Hotel, Nairobi, on r4s October zo15.
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1o-48

10-49

County governors should activate and provide resources to support the County
Intergovernmental Forums (CIFs) provided for under Sec-uion 54 of the County
Government Act. The forums are composed of heads of departments of the nationa-l
ald county governments who are based at the county level. The CIFs are meant to be a
coordination point for the national and county governments at the county level.

County and national governments should (with the facilitation of the IGRTC) develop
principles of cooperation and consultation at all ievels, including local level, especially
at the ward arrd sub-county level.

Res tructuring of tlrc P r ou incial Adminbtr otion

1o-So It is clear from the above analysis that the Provinciai Administration restructuring
process is not yet complete. Despite sentiments that the ad.ministration is already
restmctured, the fact that the Ministry of Interior felt the need to develop a policy to
guide the process is evidence that there are pending issues regarding the restructuring.
Undoubtedly, the restmcturing process touches on a number of stakeholders beyond
the National Government. These include the county governments, independent offices
and institutions, the public who are consumers of national government services, among
other stakeholders. It is important that the restructuring process, including the policy
being developed, is subjected to broader consultation and participation. Furtherrnore,
being a transition issue, tlere is a need for the IGRTC (tJre successor to t}re TA) to guide
the process in a manner that not only ensures that the restructuring process is done in a
constitutional manner, but also satisfies stakeholders to the process.

10-51 The Ministry of Interior and Coord.ination should facilitate the establishment of
linkages and reporting structures between the sectoral ministries/depafments at the
couaty level and the national ministies for effective coordination of National
Government services at the county level.

10-52 The national and county government should establish effective consultation and
cooperation between the Provilcial Administration, counties and sectoral ministries at
the national }evel- The County Intergovernmental Forums envisaged under the County
Governments Act can provide an appropriate avenue for such cooperation.

State Corp orahons and P ar astatals

10-53 The role of State corporations requires further clarification especially with regard. to
devolved functions. The report of the Presidential Tasldorce on Parastatal Reforms that
was completed in October zor3 should be tabled in Parliament, debated, and adopted
in order to inform the restructuring of State corporations. Moreover, sectoral Ministries
should engage the corresponding county departments in discussing and coming up
with functional boundaries of ministries, State corporations aad county governments.
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Introduction

11-1 The Constitution establishes independent commissions and offices with a primary
objective of "protectilg the sovereignty of the people", to ensure the observance of
democratic values and frinciples by all institutions, and to promote constitutionaiism. The
very nature of the objectives and broad powers given to these institutions indicates that
thsinstihrtions are to provide an extra layer of checks to ensure accountability.

11-2 Abuse of power in the past led to calls for formation of independent institutions and

offices to promote the culture of accountabilrty and help to ensure there are no excesses,

partiality, discrimination, and otler malpractices that characterised Kenya under the old

irder. More often ttran not, the Executive tended to mal<e decisions on the basis of
political considerations, particularly on issues su& as electoral boundaries, prosecution of
prominent and powerful individuals, pubiic salaries and remuneration, a-nd allocation of
resources.141

rr-3 The zoro Constitution establishes independent institutions and 
-offices 

and provides that
they are not subject to the direction or control of any person on tle manner in which they
p"*or- their functions. The Constitution requires Parliament to allocate adequate funds
io independent institutions and offices to enable them to effectively discharge their
respective mandates.

1-4 This section of the report examines how the independent institutions and ofEces have

carried out their mandate. It also discusses the impact they have had on the society.

rr-5 There are 10 independent commissions and two independent offices tlat are expressly
listed in tle Constitution. The ro commissions are:

CTIAPTER ELEVEN

CONSTITI.]:TIONAL COMMISSIONS A]\TD INDEPENDEI\IT
OFFICES

. Kenya National Commission on Human Rights and Equality Commission'+2

. National land Commission

. Independent Electoral and Boundaries Commission

. Parliamentary Service Commission

. Judicial Service Commission

. Commission on Revenue Allocation

. Pub1ic Service Commission

. Salaries and Remuneration Commission

. Teachers Service Commission

. National Police Service Commission

u-6 The two independent offices listed in the Constitution are

Auditor General; and
Controller of Budget

UI CKRC
r42 later spiit into the National Gender and Equality Commission CNGEC) and Commission on Administrative Justice
(cAr.

:-'::r;----.:-':--...-?':.i.r'r'--1-ij.::t'-:::t: , -- ---:i:i:-ii=-.:---:.:-:=.:.j:t_---:__.:-_ :j:::--r)::;::::i;:-)

135



t1-7 The Constitution contemplates the formation of other independent institutiors and
offices. For instance, Article 79 provides for the establishment of an independent Ethics
and Anti-comrption Commission via legislation with the same status, privileges and
powers as the institutions listed above. Other institutions with similar powers but not
listed in tle Coustitution inciude: Commission for tire Impiementation of the Constitution
(CIC) that was established in the transition provisions of the Constitution; Independent
Police Oversight Authority (IPOA); and Commission on Administative Justice (CAfl (aX
are created by national legislation).

rr-B There are special appoi:rtnent procedures for members serving in independent
institutions and offices that usually include approval by the National Assembly. Some
institutions have speciai powers (such as investigations and requiring the production of
evidence and summoning of witnesses).r+3 The independent institutions and offices are
required to submit periodic or special reporLs (upon request) to the President, Nationa-l
Assembly ard the Senate.

11-9 The nature of mandate and responsibilities of the independent institutions and offices
differ with each institution. Some of the institutions are purely oversight. They include the
Kenya National Human zughts and Equaiity Commission that monitors implementation-of
human rights. Other institutious such as the National Land Commission share
responsibilities of execution with the national government. The Teachers Service
Commission also has a mandate to recruit and ensure quality control of teachers.

Challenges Facing Independent Corrrnissions and Offices

rr-to Some challenges have emerged in implementation. First, the sharing of roles between the
lewly created institutions and the national government ministries and deparhnents has
inkoduced some vagueness in the division of roles and responsibilities. The confusion of
roles, in some cases, extends to even older institutions that existed before zo1o, such as
the Teachers'Service Commission vis-i-vis the Ministy of Education.

tr-rt Secondly, there is multiplicity of institutions performing related roles. This has led to
duplication of roles. Thirdly, while the role to be performed by some of these institutions
and offices is clear, the mandate is not marched with the capacity and resources required
to perform the functions that are vested in the institutions.

rr-rz Fourthly, the nature of the structure of some of the institutions, specifically the division of
roles between the members or commissioners of the institutions aad the secretariat, has
inhoduced confusion in the performa:rce of the functions of independent institutions.
Lastly, there are concerns that rather than enhance effectiveness, some institutions are
actua-lly impeding the effectiveness.

rr-r3 Below is a discussion of each of these challenges in regard to particular institutions.
Recommendations are also made on how best to address the challenges.

Lack of Claity on Roles and Mandate of Coratitutional Commissions and Minbtries

National Land Comnfssion and the Ministry of Lands, Housing and Urban
Development

rr-14 Conflict between the Ministry of Lands, Housing and Urban Development (MHIILD) and
tle National land Coqmission (NLC) over their respective mandates with respect to

x: The National I^and Commission, the Judicia-l Service Com-ission, the Kenya National Huma:: Rigbts and Equality
Qommissisa, and ttre Auditor Geueral have powers to issue summons to a wihess to assist ia ttreir inves.tigations.
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administration of iand matters rhreatens the administration and management of land-

related matiers in the iand sector. During the constitution review process, Kenyans

.J".if*af, cal-leJ for the establishment oflhe NLC to oversee land management and

ad.ministratio.r. A*oog the other things that Kenyans wanted the NLC to address are:

ou"ii""i"g titfe regisb"ation, iand tenuie and change, efficient and optimal use of land,

add.ressin! histori;af land injustices, among othei issues.'++ The NLC is mandated to

**"i" f""a o" U"frAf ott}re 
"i.lational 

and County Governments, recommend land policy-

and measur"s to 
^Jdress 

historical injustices, among other functions.l4s Accord'ing]y, all

the constitutionJ drafts included piovisions o, i Nationa-l Land Commission. The

functions that are given by the Constitution to NLC generally reflect the wishes of Kenyans

as captured in the ieportiof constituency hearings by the CKRC''+6

rr-r5 The functions of the NLC are further spelt out in.enabiing legislation for the land sector

that was enacted after zoro. The NLC,{ct (enacted in zorz), for instance, g'Yqs additional

roles to the NLC. ft 
" 

e"t provides that the NLC shall alienate public land (with consent of

tn" r"rp""ti". t.u"t of government), hold and administer unregistered "trust land"-'+z The

NLC Act also vests in tf,e Commission power to establish a land management information

,v.t"-, and to develop and encourage ilternative dispute resolution to land conflicts.

11-16 The MLHUD is the national ministry in charge of the land sector at the national level'
-- - - 

e"*rdingly, the n{irrirtry is in charge of formulation of standards and regulation of land

frof"s.ioi"t.. The MLHIID also trJ tle respon-sibility of overall land policies, including

review of sector performance. However, some of the functions that are vested in both the

tutirri.t y and the NLC overlap, thereby causing confusion between the two institutions'

The institutions appear to have shared functions in po]1w --+ng, registration of titles,

a"r"lopi"g and priicribing regulations, allocation of public land, reserving irf public land,

and esiablishment of settlement schemes'

rr-r7 The iack of clarity on the nature and extent of functions of the two institutions has led to

clashes that frave'amost crippled the sector's operations. In zo14, the NLC approached the

Supreme Court for un 
"hrri.ory 

opinion 
^ 
to clarify. the responsibilities of the two

institutions. While noting the vigueness of the constitutional framework, the Supreme

Court asked the Jo partik, in its-ruling delivered on 306 October 2or4,lo negotiate and

reach a settlement o1 th" performance of shared responsibilities in mutual manner.qs The

two institutions were given a go-day period to divide their functions in a harmonious

manner. The period lranted 
-by 

the^ Supreme Court expired without any amicable

settlement.

rr-t3 The Supreme Court claffied that while the NLC was al independent irytilufion from t}e
National Government or any other authority, the Ministry and the NLC had functions that

could not be performed in isolation. These functions require ! joint exetution and

cooperation befueen the trvo bodies. Second, the Court noted that Parliament had created

corifusion by vesting identical functions between the two bodies. It recommended that
pariiament ind instiiutions such as the Kenya Law Reform Commission and the Office of
the Attorney General propose amendmenis to correct the anomalies in the national

legislation.,cs Third, the Supreme Court directed the Commission to formulate, in a

'+c Final Report of the Constitution of Kenya Review Commission (zoo5) at p. z8r'
,rsArticle 6Z(z) of the Constitution of Kenya zoro.
rreCKRC, Constituency public hearings report.
,42 The Constitution uses G pfrras"" "community land" and the NLC Act uses the phrase "trust land", and this

introduces further confu sion.
ulNationol Land Commrssio nu Attorney General and 5 others (Supreme Court of Kenya, Reference No. z of zor4).
r49Para. 212.
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consu-ltative manner, a "structured scheme of operations" that conforrs to the
Commission's mandate.rso

Ministry of Education and the Teachers Service Com:rrission

rr-19 The_Ministry of Education (MoE) and the Teachers Service Commjssion (TSC) have had
conflicts over their mandate with regard to administration of teachers. Both sirare critical
functions in the education sector. The role of the TSC is entrenched in the Constitution.
The TSC is primarily in charge of teacher management in the education sector. Article 237
provides the TSC to register, recruit, assign, promote, tran.sfgl and discipline teachers.

rr-zo The Ministry of Education also has an explicit role in the promotion of quality education
and governance of schools- This implies an oversight role in tle management of education
institutions to ensure teachers deliver quality education, and frat the boards of
management of schools ensure effective management of the schools. However, the
Ministry or the Cabinet Secretary for Education cinnsl control or direct the TSC towards
any end because the TSC is a constitutional body. Thus, the Ministry may have challenges
in promoting quality education were the TSC to pursue an obstinate determinatiorito
promote interests of teachers without consideration of quality education aad improved

. governanceofschools.

rr-zr The Basic Eilucation !'ct legulations (zors) empower the Cabinet Secretary to require ttre
replacement of the head of a basic education institution, where there has b""o ao
impropriety. 's' Additiotally, the Principal Secretary of the Midstry of Education (as
opposed to the TSC) is tbe accounting officer for the funds managed by head teacherr; th"
Cabinet Secretary and the Minjstry, therefore, have a role to pliy in th" **.g"ment of
heads of institutions, who are also ttre accounting officers at the school level.

11-22 The entrenchment of the TSC as a constitutional commission arouses a need. to rethink the
relations between the Minis!ry and the TSC. The responsibility for each of them with
respect to management of schools and teachers appears to lack clarity and/or
coordination. While inthe past the Ministry of Education did not have any direct role in
teacher management, the new Public Service Commission (PSC) Regulations now require
the Cabinet Secretary to be directly responsible for supervision of iublic servants in the
line Minisfy.uz

u-23 Thi-s-has led to poor coordination between_the}linistry and the TSC. It is also leading to
ineffective auditing of schools. Lack of good audit reports by the Ministy makes it diffi;ult
for the TSC to follow up on head teachers who mismanage schools or resources.
Furthermore, the Ministry lacks the powers to discipline errant t6achers.

rr-z4 These chaJlenges raise the need to ensure closer coordination between the teac}ers'
agency and the Ministry of Education. There is need to develop a joint county ed.ucation
coordination framework to enhance monitoring of both quaiity-of education and the
performance of teachers. This should include the tSC, ministry offici"ls, aad the quality
assurance teams in every county.rs3

soNationol land Commrssron u Attorney General and 5 others (Supreme Court of Kenya, Reference No. z of zor4),
Advisory opi.oion issued on z December 2015, at para. 10.
s'l,egal Notice No. 39 of zor5.
s2Public Service Commission (zor4), PoIiry on decenralisation of buma-n resource manatement in the civil service
(May zo14).
rss PaEick r ^ngat (zo16), 'Education CS Fred Matiang'i says schoo)s aud.iting system a great let-down' , Daily Nation,
3 February zo16.
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Public Service

u-25 The Constitution gives the values and principles that should form the basis for policies and
administration of pubiic service. The values and poiicies include: high stardards of
professional ethics; efficiency and pmdence in the use of public resources; equity in the
provision of public services; public participation; accountability for decisions arld actions
tal<en; transparency; fair competition and merit in recruitment to the public service;
representation of the diversity of the Kenyan people in the public service; and equal
opportunities for training and enhancement of skills in the public service, includ.ing
affi.rmative action measures. The principles and values of public service bind ali State
organs and public agencies at the national and county leveis.

rr-26 The problems that ailed the public service affected its effectiveness and compromised the
role that it was to play. A number of public service reports in Kenya have detailed the
challenges that have afflicted the pubiic seryice in Kenya. These range from political
interference and lack of independence of instifutions to incompetence, cormption, and
mismanagement of public resources, inefficiency in provision of services, and tribalism
and nepodsm.

tt-27The national Public Service Commission (PSC) is established as an independent nationa-l
institution with aII the powers and privileges of the independent institutions in the
Constitution. The main functions of the PSC are to establish offices in the public service,
recruit persons to those offices and exercise disciplinary measures. The mandate of the
PSC does not, however, extend to State offices, diplomatic appointments and positions of
service that are the mandate of otler instifutions such as-the Parliamentary Service
Commission, the Judicial Service Comrnission, Teachers Service Commission, the
National Police Service Commission, and the County Public Service. The PSC is also in
charge of developing human resource policies for the pubiic sector, as well as evaluating
how the pubiic seryice is ensuring compliance with constitutional objectives.

rr-z8 While the Constitution envisages a separate service for each county, there is an emphasis
that county government powers over pub)ic service have to be exercised subject to "a
framework of uniform norms and standards prescribed by an Act of Par[ament". In this
regard, the PSC is required to "hear and determine appeals in respect of county
governments' public service".

Ineffective Coordination between the Public Service Commission and County
Public Service Boards

rr-29 While the Constitution envisages a separate public service body for each county, there is
an emphasis that county government powers over public service have to be exercised
subject to "a framework of uniform norms and standards prescribed by an Act of
Parliament". In this regard, the PSC is required to "hear and determine appeals in respect
of county governments' public service". The transition to county governance (as elaborated
in the chapter on devolved governance) affected the smooth transition and rationalization
of roles between the national and county public service boards. In the initial stages, the
PSC issued a transfer of power (as well as guidelines) to promote the staff traasferred to
county governments. Beyond these initial measures, there has been minimal contact
between the County Public Service Boards and the national Public Service Commission.

u-3oYet, the Constitution and enabling laws envisage working linkages between tle nationa-i
and county public service boards. For instance, there have been no policy measures or
steps taken to ensure that the Public Service Commission oversees the recruitment
practices of County Public Service Boards as envisaged in the Constitution. Further,
Article 44 Q) (i) of the Constitution empowers the Public Service Commission to hear
appeals from decisions of County Public Service Boards. Numerous employment-related
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disputes at the county level are usually referred to the courts, yet these matters could have
procedurally been handled through this appellate process before being taken to the courts.

Limited Capacitg and Inadequate Resources

rr-3r Among the most commonly cited challenges by the independent institutions and offices is
the Iack of adequate capacity (human, financial and institutional) to effectively carry out
their functions. The annual reports of independent institutions almost always cite
shortage of resources as a challenge to their effectiveness. Understandably, tlere is not
enough in the government to satisfy aII tle resources of tle independent institutions and
offices. However, there is need to plan and prioritise resources available to the institutions
and offices, and specifically payrng regard to the nature of responsibility performed.

rr-32 The Office of the Auditor General (OAG), for instance, is established with the primary role
of ensuring accountabfity, efficiency and prudence in the use of public resources. The
OAG is the functional instnrment of Parliament in discharging the latter's overall
oversight responsibility to Kenyans. In this regard, the zoro Constitution gave the OAG
independence in order to make it effective in its support to Parliament, with the mandate
clearly spelt out under Article 229 Q). Accordingly, the Auditor General has a
constitutional mandate to audit a-nd report on the accounts of both the national and
county governments, as well as all public institutions at the national and county levels.
The role of the auditor also extends to the accounts of independent institutions and
offices, the accounts of courts, Parliament (Senate and National Assembly) and even
political parties.

rr-33 In the performance of his or her maadate, the Auditor Generai is required to confirm
whether t}re resources committed to these institutions have been applied lawfully and in
an effective way. This requires additional audit work beyond the certifieation of accounts.
The Auditor General is required to submit audit reports on National Government to
Parliament and to CountyAssemblies for the county governments. CountyAssemblies and
Parliament are required io take appropriate action after receiving reports from the Auditor
General.

u-34 In order to ensure effectiveness, a number of measures need to be put in place to ensure
that the Office of the Auditor Genera,l effectively delivers on its mandate. These measures
include capacity and resources required to enable the office to discharge its funcSons,
measures to guarantee independence of the Office of the Auditor General, and measures
for implementing or ensuring compliance with the recommendations of the Auditor
General.

Nature and Ertent of Roler of Members and Staff of Independent.Insfitutrons

rr-35 Commissioners or members who are in charge of the. overall leadership and
responsibilities of the institutions head the independent commissions. However, each of
the institutions has a functioning secretariat usually headed by a Commission
Secretary/Chief Executive Officer (CEO). In some cases, lack of a clear division of
functions between ttre members/commissioners and the staff of the secretariat has led to
conflicts that negativeiy impact on effectiveness. This has led to debates on whether there
should be commissioners/members serving on a firll-time basis. Suggestions have been
made to have commissioners serve as a part-time policy making sEucture, and execution
of mandate left to the secretariat.
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Conclusions and Recomrnendations

Comprehersiue Policg on Independent Institutions and Ofi.ces

rr-36 While the objectives for the establishment of independent institutions and offices are

clear, there appears to be a lot of ambiguifies il the division of mandate and functions
between the nitional government, counties, and the independent institutions and offices.

Beyond the constitutionai objectives and broad division of functions, ttrere is need for a

comprehensive policy framework that is specific to the structures, workings, and the
general and spLcific roles of the independent institutions and offices. The policy
hamework shoutd not only articulate the thinking and philosophy behind independent
institutions and offices but should also elaborate on tfre broad functions and
responsibilities of the various institutions and ministies. It should sketch out the nature
of relations with the respective sector ministies and other related institutions.

rr-37 The policy should, among other issues, address the following:

. Elaborate on the functions and roles to be performed by each of the independent
institutions or office;

. Provide a detailed. structure and manner of operations for tle independent
institutions and offices and the relevant ministries, ald other agencies and
departments in the same sector;

. Provide funding in a manner that enhances the independence of the institutions
and offices. It ii thus recommended that the independent commissions and offices
be treated as a sector and a separate vote within the budget. In add.ition, it
important to support the performance of core functions of these institutions
through unconditional grants.

. Establish a mechanism for dialogue and collaboration as well as dispute resolution,
and provide for joint collaboration in implementation of activities that promote
synergy.

Clarification of Ouerlapping Roles and Relations

u-38 Some of the laws guiding the operations of the constitutional commissions and the
independent offices should be revised to prevent conflict with the national government
State deparnnents (Ministries). This is particularly trre of the National Land Commission
and the Ministry of Lands, Housing and Development; and the Teachers Service
Commission, and the Ministry of Education.

rr-39 Development of these laws, however, should follow after formulation of the policy referred
to above. The policy should enable development of a comprehensive scheme of operations
in areas where the ministr-ies and these other bodies share functions.

rr-4oThere must be established legal institutional structures for consultation and coordination
of the education sector. This framework will enable the national government to oversee
delivery of quality education and enhanced governance in schoois without compromising
the administration of teachers in schools.

Capacity, Resources and Effictiueness

rr-4r The proposed policy should contain criteria for unconditional funding of constitutional
commissions and independent offices. These criteria should take into account the nature
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of functions of the institution or office, and the need to balance competing neefu. In this
regard, it is recommended that a percentage of the national budget be set aside for
constitutional commissions and independent bodies. This win securJtheir irdependence
and protect ttrem from direct control of anyone else during the budget and planning
processes.

tr-42 Lastly, it is proposed that ttre national Parliament and the Senate should, through their
respective committees, develop measures to implement the recommendations of reports
by constitutional commissions and independent offices. That is, there is need to ensure
that lhe reports and findings of independent institutions and offices are acted on by ttre
agencies receiving them, and considering such reports.
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CHAPTER T\A/ELVE

SOCIAL IMPACT OF THE CONSTITT]TION OF I(ENYA: Lf\ITNG
THE NATIONALVALUES AND PRTNCIPLES OF GOVERNANCE

12-l

Introduction

t2-2

123

12-4

72-5

tz-6

Articie ro(z) of the Constitution of Kenya zoro provides for national values and

principlds'oi gou".n"11ce. These include patriotism, national unity, human d-ignity,

Lquity, social justice, inclusiveness, equality, human lghts, non-discrimlnalon,
irrtegrity, transparencY, ald accountability. Importantly, these. values bind all public

offiirs-and institutions, and all citizens. The values and principles of governance are

intended to facilitate better governance, better utilisation of resources, and better

services to the public.

The Constitution also identifies integrity as a core value. It underlines the importance

of integrity in the conduct of public affaqs and in the provision of sewices. Integrity
."q"irJ. inaividuas to have respect for the public office they hold. This requires- all

p"iron. to cond.uct and carry themselves with respect in and outside the office they

o""opy. It also means that peopie engage in ethicalconduct, take-responsibility for their
own^actions, and provide quality sewi""s. This requires all persons also to be

accountable and to respect the rule of law.

The preamble to the Constitution of Kenya zoro explicitly-identifies 'peace and unity' as

g"rdi"g elements to which the Kehyan people have subscribed. Further, Article to
iaentides 'pa[iotism, and national unity' as some of the nationa] values and principles

of governairce that bind all State organs, State officers, public ofEcers, and all persons

wh"en applying or interpreting the Constitution. These principles are also expected to
guide the implementation of public poiicy decisions.

Chapter Six of the Constitution identifies the responsibilities a3d guiding-principles.of
leadership and integrity. The Constitution specificaliy _provides that the authority
assigned io a State ofn"". 'is a public trust to be exercised in a manner t}at, inter alic,
bririgs honour to the nation and dignity to the ofEce, and promotes public confidence in
the frrtegdty of the office'. The C.onstitution requires that public service is self-iess and

based Jn public interest. It stresses honesty in the execution of public duties and

accountability to the public for decisions and actions.

The values and principles underpinning the Constitution have led to many people

pointing out that Kenya's constitution is one of the most progressive Constitutions in
th" *or]d. The values are seen as enriching the role of the Constitution in building a
better Kenya. The Constitution provides for these values because Kenyans clgariy called

for measures to address tribalism and corruption, and promote gender equality. Use of
ethnicity to perpetuate personal interests, and use of public offices for self gairl was

seen as iU. *uiri threat to national cohesion. Indeed, these factors contributed to cycles

of violent ethnic and other communal confljcts that Kenya witnessed throughout the
post-independence period. The Constitution thus establishes a clear framework to

hghting 
"it 

rricity and corruption, in order to shengthen nationai unity.

These values are the pillars of a new society that the Constitution-is seeking to build-.

However, since the pissing of the new Constitution, media is replete with _reports of
leaders ald ordinary citizens behaving in unethical manner. Media reports also show a

society whose citizens do not comply with these values and principles.
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12-7 This chapter reviews the extent to which Kenya has adhered to the principles that
promote national unity and cohesion, as well as the extent to which we have adhered to
the principles of leadership ald integrity.

Constitution a''d Provisions on National Unity and Integrity

12-B The Constitution of Kenya zoro fundamentally altered the governance structure of the
county by establishing two levels of government: the National and county
governments. This has necessitated a transifl6a from a centralized form of governance
to a devolved governance structure. The new governance structure is still evolving, and
various sEuctures are implemented in varying degrees.

L2-g There are various provisions relevant to the social impact of this assignment. These
inc-lude provisions on diversity ard gender equity in public appointmJnts. They also
include provisioas on leadership and integrity, and specifically provisions seeking to
adfuess the challenge of cormption in public office. These include the following:

(i) Provisions on promoti:rg aa inclusive society: To reflect regionai and ethnic
diversity in the public sector, the Constitution requires all ippointments and
recruitments to public offices to reflect regional alrd ethnic diversity-of the people
of Kenya. Article rgo(z) requires the national Executive to reflect diversity, while
Article r3z requires the President to promote respect for the diversity of the people
and communities of Kenya. The Constitution also requires tle government's
recruitnent policy to promote ethnic balance as per the aspirations of the
Constitution, specifically Article 232 on Values and Priaciples of Pubiic gervice.
The National Cohesion and Integration (NCIC) Act also prohibits any public
establishment from having more tlan one third of its staff from the same ethnic
community.

(ii) Promoting gender equrty: The Constitution requires tlat no more than two-thirds
of the members of elective and appointive bodies shall be from the same gender.
This requires a minimum of 30 percent representation of eittrer gender in the
public sector. It also requires compliance by the National Government, parastatals,
county goverrunents and Cabinet as weII as State departments.

(iii) Promoting integrity: Chapter Six pronounces the principles and responsibilities of
public officers. It underlines ethics, honour and integrity as some o1the values to
guide service in the public sector. It also provides for a Commission to embed
ethics in the public sector and fight comrption.

12-10 These provisions seek to promote an inclusive society by preventing social
discrimination. The provisions also seek to promote gender equity and by that ensure
that men and women have opporlunities at all levels of the public sector.

rz-rr The sections that follow review the extent to which the country has adhered to tlese
provisions. The discussion pays particular attention to ethnicity a-nd comrption.

Composition of the Pullic Sector

Age Composition of the Public Sector

].2-72 
-Kenya's 

public service is aged. The presence of the youth in the public sector is quite
low compared to other age categories. The Public Service Commission's (PSC) Statutory
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Report (zot4),sa on 168 Ministries, Departments arrd Agencies (MDAS) shows that

prili. se"tor staff comprises only r8 percLnt youth or those.between 20-34 years of age.

i majority of staff, 56 percent, are below the age of-+S (Figure rz.r). However, only Z

p"r""ot are in the age category zo-2g years old. Therefore, the frequent freezes- on

!.ploym"rrt do not 
^-"g* 

*"tt ior effective succession management plans in the public

r..ior. Although theriis room for effective succession in h-ighe1 age categories, the

country may tr"ansition into a public service without a youthful cadre in the near future.

Absence of critical numbers in the public sector }imits the extent to which sectors can

aJequately articulate the views that resonate with the youth, who are a majority in the

population.

L2.Li on in the lic sector

'sqpublic Service Compliance with Va]ues and Principles in Articles ro and z3z of the Constitution, Evaluation Report

2014.

Ethnic Representationin MDAs and Ciuil Seruice

12-13 Kikuyus and Kalenjins dominate the MDAs and the Civil Service (Table rz'r). Some- 
ethnic communitiei are also unrepresented in either of the sectors (MDAs and Civil
Service). These include the Galla, Konso, Galjeel and Leysan.

L2-74 The Kalenjins and Kikuyus have relatively higher share of civil service jobs than their
proportion share of the population. They also- have relativgly morg people- in the civil
iervice than other groupi. Others with more share of jobs tlan their size of popuiation
include the Kisii, Meru, and Embu.

12-15 Groups such as the Luhya, Luo, Miji Kenda, Maasai and the Turkana have relatively
less share of civil service jobs than their proportion share of population. The Kamba

(r%)6o+

(tz%)
55-59

(ts%)
50-54

(ts%)
45-49

(ts%)40-44

(zs%)
35-39

(tr%)30-34

(6%)25-29

(r%)20-24
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72-16

and many numerically small cornmrrnities have propor[ions that are equal to their
share of the population.

This suggests that inequalities in opportunities that suffced before the passing of the
new Constitution conti:rue to obtain in the public sector. It is certainly early to expect
the constitution to have aa immediate impact on provisioor or, .qrrrl opportunifoes,
but there is a need to begin provid.ing these opportunities to the underserued g.oups.

12-77

Table rz.r: Ethnic representation in the MDAS andt]re Civil Service, 2o141ss

'Source: Public Seruice Compliance taith Values and Principles in Articles to and 4z of the
Consfrfufion Eu aluatton Report zo t 4

There are many groups witlout numerically significant presence in the civil service. They have
less than one per cent. There are also five other groups that are not present in the civil service.

usPublic Service Compliance wjtl Values and Principles in Artides ro and z3z of tle Constitution Evaluation Repo5t
2014

Addressing this challenge
principles underpinning the
passed. Strict adherence to
national level.

requires a conscientious adherence to ttre values and
public service under the Constitution. Laws have also been
these laws will certainly impact on the inequaiities at the

1 Kikuyu 2t,567 23 27,2O6 24 L7
2 Kalenjin tz,oB2 13 tz,g56 15 11

3 Luhya tt,4BT 12 1O,252 72 74

4 Kamba 1O,321 11 9,169 10 10

5 Luo 9,995 11 B,9ro 10 11

6 Kisii 6,652 7 6,8t7 B 6

7 Miji
Kenda

5,823 6 2'772 3 5

8 Meru 3,815 4 5,O24 5 4
9 Embu t,7Bo 2 1,564 2 1

10 Maasai 1,563 2 1,25L 1 2
11 Taita - 1,375 1 1,313 1 1

Taveta 476 1 BS o o
t2 Somali 1,751 2 2,530 J 6
13 Eimolo Bqg 1 5 o o
74 Gosha 706 1 54 o o
15 Borala 6oo 1 973 1 o
r6 Turkana 384 o v2 1 3
77 Teso 345 o 66g 1 1

rB Samburu 295 o 451 1 1
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Table rz.z: Ethnic groups under-represented in t}.e civil service

l source: Public Seruice Compliance uith Values and Principles in Articles to and 4z of the
Consfituhon Euoluatton Report 2014

Ethnic Repr es entation in County Gou entments

12-18 Ethnic representation in the County Public Service is shown below (Table rz.3 and
Figure iz.e). The Kikuyus constitute 5.5 percent above its proportion of the popuiation

o$6 oo1 Mbere 27r
1402 oo2 Kuria 207
o300 o448 oJ Swahili
o152 o191 o4 Tharaka

o oo 475 Njemps rBr
o4o oKenyan

Arab
146 o6

o oo 1437 Basuba 14o
ooo 5I Gabra 136
ot4t oo9 Orma 135

o10 Nubian
Jomvu

119

o oo to211 Rendille 109
ooo 1t2 Kenyan

European
84

oo oDasnach-
Shansil

7413

o oo 77L4 Burji 4L
o72 oKenyan

Asian
25 o15

o oor6 Dorobo z6
oot7 Kore t4
o10 orB Oromo

ooSakuye 13 o19

o322Other
Kenyans

100 88,885 100TOTAL 94,zB6.oo

Ethnic Groups Not found'
1 Galla

2 Konso

J Galjeel

4 Leysan

:Kenyan
Americans

5
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while the Kalenjin has al excess of 2.3 percerrt. Kaienjins and IGkuyus combined have
7.83 percentage points in excess of their proportion in the population, comp ared.to 7.74
percentage points over-representation i:r the national goveinment.

Figure rz.z: Ethnic cornposition in county governmentsu6

Ebnic Group Composition. County Govemmerl
EO;

actt
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S_ource: _ Inter-gou9rnmgrytal Steering Committee for the Capacity Assessment and.
Rationalbation of the Public seruice Programme consolidated Report

Table rz.3: Ethnic groups whose representation in the counties, public seryice
is equal/more tha" their share of national population

156 Source: Inter-governmental Steering C6mmi11ss for tle Capacity Assessment and Rationalisatiou of the public
Service Programme Consolidated ReporL

Kikuyu 22.O\ 16.48 27,947 5.53
Kalenjin t4.66 rz36 rB,6z3 2.30
Kisii 8.o4 5.49 to,zo8 2.55
Meru 5.61 4.t3 7,129 1.48
Maasai 2.20 2.O9 2,797 o.11
Embu 1.50 o.8r 1,Bgg o.69
Taita 1.11 o.68 7,4O7 o.43
Somoli-So-State o.8r o.35 1,O25 o.46
Samburu o.8o o.5g L,O74 o.21
Boran o.69 o.40 882 o.29
Pokomo o.44 o.24 564 o.20
Mbeere o.43 o.42 540 o.o1
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o.24519o.77o.41Bajun
o.33423o.ooo.33Other Kenyan
o.06200o.10o.r6Kenya Arab
o.oB16zo.05o.13Taveta
o.04rz6o.o6o.10Burji
o.o7ro6o.o1o.o8Njemps

34 o.03o.ooo.03Non Kenyan
tz6,99B100.oo100.ooTotaI

Source: Inter-gouernmental Steering Committee for the Capacity ,Assessment and

Rafionalisah on-of the Pubtic Seruice Programme Corcolidated Report

t2-Lg The Kamba has the highest variance on the negative- with z percentage poTts under-

representation in the Lunty governments compared to perfect representation in the

public sector (Table rz'+).

Table rz.4: Groups whose share is county publie service is less than their share
of population

15,198 -1.3113.zBLr.97Luhya
-o.3472,34010.o69.72Luo
-2.O39,7329.697.66Kamba
-],.464,3374.BBMiji Kenda 3.42
-o.13r,8321.57L.44Pokot
-r.46\,2742.46Turkana 1.OO

-1.OO9231.73o.73Gureeh
-o.839171.55o.72Ogaden
-o.208rro.84o.64Teso
-o.70732r.zBDegodia o.58
-o.11421o-44Tharaka o.33
-o.34391o.65o.31Kuria
-o.49362o.78o.29Digo
-o.rB331o.44Ajuran o.26
-7.67255o.20 L.B7Giriama

-o.o52214.22o.17Gabra
-o.r82L4o.35Basuba o.t7

799 -o.28o.44o.r6Mumlle
-o.87$6o.99o.12Duruma
-o.o6125o.16Orma o.10
-o.o6o.15 113o.09Rendille
-o.19o.28 108o.o9SwahiliShirazi
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Kenyan Asian o.oB o.L2 98 -o.04
Chonyi o.o6 o.37 75 -o.31
Sakuye o.05 o.o7 6B -o.o2
Rabai o.02 o.25 27 -o.23
Kauma o.o2 o.13 25 -o.11
Kambe o.o2 o.o6 23 -o.o4
Jibana o.o1 o.09 19 -o.o8
Dorobo o.o1 o.09 t7 -o.o8
Hawiyah o.o1 o.14 15 -o.13
Boni-Sanye o.o1 o.02 11 -o.o1
Gosha o.o1 o.05 9 -o.o4
Ribe o.oo o.04 6 -o.o4
EImolo o.oo o.o1 4 -o.o1
Kenyan
European

o.oo o.01 2 -o.o1

Dasnach-
Shangil

o.oo o.03 2 -o.03

Loo.oo rz6,998 ',:

,_Source: Inter-gouernmental Steering Committee for the Capacity Assessment and.
Rationalisation of the Public seruice programme conso[idated Report

t2-20

72-21

L2-22

In zor4, the National Cohesion and Integration Commission (NCIC) carried out a study
9n how the County Governments adhered to the principles of public service. The
Commission investigated the extent to which each county endeavored to recruit multi-
ethnic staff. NCIC justified the study on argument thaf ethnic d.iversity is cenhal in
effective and efficient public service delivery.

The study revealed that many county governments contravened Section 65 of the
Qounty Government's Act, which requi{es that 'in selecting caadidates for appointment,
the County Public Service Board shall consider the need to ensure thut at least 30
percent of the vacant posts at entry level are filled by candidates who are not from the
dominant ethnic community in the county'.

Seventeen (r7) counties (gB%) had adhered to this requirement. They include counties
y rya|st1al_ and high potential regions, and include Laikipia, Migori, Trans Nzoia,
Busia, Mandera, Garissq Nakuru, Nairobi, Mombasa, Embu, and Tana River, among
others.

Table rz.5: Counties that have complied with the law on inclusion ,',d. diversiqr

1 Iaikipia Kikuyu 62.+
2 Migori Luo 65.r
3 Jlens Nzoia Luhya 6s.r

County Ethnic group rvith
numberof staff

the highest Percent
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59.8Luhya4 Busia
s6.BSomali5 Garissa

55.6Gurreh6 Mandera
55.6Embu Embu7
55.4Narok MaasaiB

50.9Nakuru Kikuyu9
48.6Bajun10 Lamu
47.8Taita11 TaitaTaveta
4s.BBoranat2 IsioIo
39.6Miji Kenda13 Mombasa
37.7Kikuyu14 Nairobi
29.2Pokomo15 Tana River
z8.oBoranar6 Marsabit

tz-2g Many county governments are not complying with the provisions on inclusivity and" 
promotion of iegional and ethnic iliveriity in Kenya. Thirty-one Gr) counties or 6z
percent have not complied with the principle of inciusion; they have hired 70 percent or
more of staff from one ethnic community. They have hired invariably from the group
that is numerically dominant in the county. NCIC noted that county governments are
continuing to contravenethe provisions of the iaw.

Table rz.6: Counties tlat do not complywith the law on inclusion and diversity

97.91 Bomet Kalenjin
97.9Kisii2 Nyamira
97.8IGkuyu3 Kirinyaga
97.64 ElgeyoMarakwet Kalenjin

97.sKisii5 Kisii
95.6TharakaNithi Tharaka6

95.3Kericho Kalenjin7
95.2KikuyuI Murang'a
94.4UasinGishu Kalenjin9

93.4r.o Turkana T\rrkana

93.o11 Nyandarua Kikuyu

92.9Kalenjint2 Nard.i
92.9Machakos Kamba13

92.674 Meru Meru

92.2Samburu15 Samburu

92.oSiaya Luo16

91.617 Makueni Karnba

91.1r8 Homa Bay Luo

90.8Kamba19 Kitui
89.6West Pokot Pokot20
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21 Vihiga Luhya 88.8
22 Nyeri Kikuyu 88.o
23 Kisumu Luo 82.3
24 Wajir Somali 8r.6
25 Kakamega Luhya 8r.z
z6 Kwale Mijikenda 79.9
27 Bungoma Luhya 78.8
28 KiIifi Mijikenda n.o
29 Kajiado Maasai 75.o
3o Kiambu Kikuyu 74.4
31 Baringo Kalenjin 70.o

t2-24 The counties ttrat have not complied wit}r the legislative framework include those in
marginal as well as those in high potential areas. Many are homogenous in eth4rc
ge'.'position, but this is no excuse for not adhering to the law thit seeks to lay a
foundation for national unity and cohesion. The fact that they all receive unconditional
funding from revenue generated at national level is sufEcienf reason to compel them to
comply.

Inequalities in Parastatals

tz-?S Table e.7 shows t}re composition of employees in parastatals in Kenya in zotr.uz
According to the data, ttre Kikuyus comprise the largest number of Lmployees in
parastatals (z+.TZ%) followed. by Kalenjins (rZ.rS%). The two communitiesrepresent
41.92 percent of employees in the parastatals audited by the National Cohesion and
Integration Commission (NCIC). The representation of these major communities is
higher than their population ratio of 17.33 percent and rz.9 percent, based on the zoog
Kenya National Population and Housing Census.

Tablerz.T: Et}nic eomposition in parastatals in Kenya

1 Kikuyr 6,622,576 17.33 74,423 24.76

2 Kalenjin 4,929,469 L2.9 9,990 17.15

3 Luhya 5,338,666 L3.97 8,o43 4.8r
4 Luo 4,044,440 ro.58 7,o74 L2.L4

5 Kamba 3,893,157 1O.19 5,205 8.9+
6 Kisii 2,2o5,669 5.n 4,r47 7.L2

7 Meru r,658,ro8 4.34 L,923 3.30
8 Miji Kenda r,967,474 5.15 L,760 3.02
9 Kenyan Somali 2388,732 6.zs 919 1.58

10 Taita 273,519 o.72 8zs 1.50

11 Embu 324,o92 o.8s 743 r.z8

Ethnic
Conrrnunit_v

Total Population Proportion (95) of National
Population (as to Census

Nurnbers in
Parastatals

9ii iu
Parastatals

,szEtb:ric DiversityAudit of Parastatals in Kenya zou, Volume Ii CNCIC).
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706 t-27L2 Maasai 84t,6zz 2.20

337 o.58rJ Borana r6r,399 o.42

o.62 297 o.5074 Samburu 237,r79

o.B9 289 o.5015 Teso 338,833

2.59 283 o.4916 Turkaaa* 988,s92

o.2g 226 o.39t7 Swahili !].o,674

Rendille 6o,432 o.16 105 o.18r8

Kuria 260,4or o.68 98 o.1719

Gabra 89,515 o.23 74 o.1320

o.1227 Mbeere r68,r55 o.44 7r

3o o.o522 Nubi 15,463 o.04

26 o.o423 Taveta 2O,828 o.05

Burji 23,735 o.06 23 o.0424

15 o.o325 Kenyan Arabs 4o,76o o.11

8 o.o1z6 Kenyan Asians 46,782 o.12

o.36 6 o.o127 Basuba 739,271

o.o1 2 o.ooz8 Kenyan
Europeans

5,r66

Other Kenyans t,o31,644 2.70 556 o.9529

Kenya Total 38,zzl.,t3z 1()0.oo s8z+8, 100.oo

Gender Representation in Parliament

Gender Representation in the National Assembly and the Senate

12-26 The Constitution provides for increased participation of women in political leadership
by creating the position of County Women Representatives to increase their gender in
Pariiament. In the previous Parliament, elected women were only B per cent of the total
elected members. There are now 63 women members in the National Assembly, with 47
elected as County Women Representatives while t6 are elected to represent their
constituencies.tss This number constitutes a mere 19 per cent of total members in tle
National Assembly, and thw Kenya is stiil a long way in meetint the two-third gender
constitutional requirement.

Table rz.8: Gender representation in Parliarnent

u8Parliament of Kenya Website.
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maleElected
MPs

193 92 274 8r 47 100

Elected womeD
MPs

L7 8 63 19 o o

Total 2LO ,1.1/ 47



Gender Representation in the Cabinet

L2-27 There are five fema-le Cabinet Secretaries or 24 percent in the current Cabinet.lss This is
a slight improvement in terms of the proportion of women in Cabinet compared to the
previous government, where women constituted only 13 percent in the Cabinet.
However, this does not align with the constitutional principle of two-thirds gender rule.

rz-28 On the other hand, the number of Principal Secretaries is at g out of 4r, representi:rg
about 32 per cent ald, therefore, in line with the constitutional requirement.

Table rz.9: Gender representation in the Cabinet

L2-29 Meeting the constitutional principle of ensuring no more thaa two-thirds of appointive
and elective posts are from one gender is possible. This is particulariy Eue of appointive
posts, but it requires conscientious commitment. It requires a deliberate effort to
remind everyone that ttrere is a progressive Constitution that requires a clear deparEure
from the past, and this requires commiturent from the appointing authorities.

Gender Representation in the Education Sector

12-3O

L2-3L

For the first time in history, the number of girls in early childhood education has
surpassed that of boys (Table 12.1o).ro More girls are going to secondary schools (+B%)

compared to boys (+6%) in zoo9. Primary schools have maintained lear equal
numbers of boys to girls.

However, technical colleges and universities still have fewer girls than boys. They
register a higher number of male students, with females forming only gg percent of the
enrolment in technical colleges as compared to 48 percent in zoo9. MaIe students in
universities form 59 percent of the population compared to 6r percent in zoo9.

Table 12.10: Gender representation in the education sector

Ise Source: Parlirmeut of Kenya Website.
t5oMinistry of Education, Science and Tecbnolory a:rd UMCEF, Basic Education Statistical Booklet zor4, aacl Kenya
Nationai Bureau of Statistics (zor5), Economic Suwey.
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The number of cases handled by the Ethics and Anti-Corruption Commission (EACC)

increased by 19.+ percent from 3,355 in zorzf rg to 4,oo6 in zor3/t4 (Table rz.rr). The
number of corruption cases reported for investigation increased by gZ.o percent fr_om

r,4zg in zotzllg to 1,9So \n zorglr4 The EACC referred 68r cases to other
investigative agencies tn zotglt4 compared to 111 cases in the previous financial year
and had 65 cases classified as pending, awaiting more informnfi6n.r6t

The number of complaints referred to the right authorities dropped by 3.2 percent from
1,170 cases rn zonf t3 to 1,132 rn 2ot3lL4. The number of cases forwarded to Office of
the Director of Public Prosecution (ODPP) for action increased from 49 to 7o.

Table 12.11: Corruption cases handled.by EACC (zoro versius zot4)

Corruption in the Public Sector

Corrup,ti.on Cases H ondled by the Ethics and Ann-Corruptton Commission

t2-32

L2-33

L2-34

12-35

rz36

72-37

,5,Kenya National Bureau of Statistics (zorz; zor5), Economic Survey.

t6rEthics ald Anti-Corruption Report of zor4.

As shown above, the number of cases reported and being investigated has been
increasing. However, the rate of convictions has been exhemely low compared to the
previous period. Yet, without convictions, the momentum for supporting anti-
comrption war slackens.

The poor rate of convictions is a pointer to possibility of weak investigations. This
raises the need to explore better ways to improve on investigations so as to have water
tight evidence and, therefore, high levels of conviction. This way, the fight against
corruption will certainly get public support.

P er cep ttorts on Co rntp ti on

Many citizens (+o.Z%) feel that the government is performing very poorly in the fight
against cormption.'6"Only a small percentage (t.6%) feels that the government is
committed to the fight against corruption (Table tz.tz).

Citizens living in urban zLreas are more dissatisfied with the government's fight on
cornrption (+6.f/") compared to those living in rural areas. Young people below the age

of 35 and working class have very negative perceptions on the government, and the
fi ght against comrption.

1,796 1,950Comrption cases for investigation
6Brrg6investigative agenciesCriminal cases to

8r3 B4tCases forwarded to public service organization for administrative
actions

.59 6SPend.ing more information
2025 r.132Complainants advised on the right authority to report

950 oComplainants advised to seek civil redress
178t79No further action

6,orB 4,847Total
LO4 7oCases forwarded to Attorney General (AG)/ODPP

34 3Convictions
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12-38

Table tz..Lz: Perceptions on corruption

Corntption Prone Areas in Seruice Deliuery

The areas prone to cormption in public service delivery include recruirnent (29.9%),
arbinary arrest (27.4%), procurement procedures (25%) and issuaace of allotnaent
letters/payment of land rates (8.9%) (Figrue p.3).153

t63Ethics and A-uti-Comrplisa Commis5ion, Cormption and Ethics Survey Report 2014.
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Figure rz.3: Corruption prone areas

Magnitude of money lost in corruptton

\2'39 An analysis of bribery by public services/processes reveals that, on average, service
seekers paid the largest amount of bribes amounting to Ksh 3o,ooo to seek fund.ing
from either CDF, County governments, Ministy of furiculture, or youth funds. The
other two leading services in terms of the average size of bribe paid are electricity
connection services, and tax remittance services, with an average size of bribe of IGh
18,333 and Ksh t6,go9, respectively (Table rz.r3 and tz.r4).to+

Table Institutions and size of bribe

t6rEthics and Anti-Corruption Commission, Comrption a-nd Ethics Survey Report 2014.

r57

Payroll management

Dispute settlentent/resolution

Financial audit ofpublic entities

Youtl/n omen fund management

lnvestigptions by CID

Procesing of PSV license

Health services/dispensing of drugs

Tax compliance

Resource allocation

Land search

Financial rnanagement ill public entitics

Passport application [immigration)
Road construction/maintenance

Licencing of tlade/business permits

County administrationn services

Judicial fines

Issuance of allotmentletters/Payment of land rates

Procurement

Recruittnent/promotions

0.Ao/o 5.Oo/o 10.AVo 75.00/o 2o.0o/o 25.O0/o 30.0% 35.0%o

Percentage

1 Constituency Development Fund. 20,067

2 Kenya Revenue Authority 14,67L

13,3503 Kenya Power and Lighting Company

4 County Transport/Ministry of Public 12,66O

5 Judiciary Lt,237

6 Ministry of Youth, Sports arrd Gender 10,OOO

7 County Government 8,1oo

8 Ministry of Interior and Co-ordination of
National Government

7,667



9 Minishyof Lands 7,494
10 Kenya Police 4,556
11 Pubiic Schools 4,500
12 Trade Development and Regulations 3,533
13 Kenya Film Classification Board 3,500
74 MinisEy of Education 3,333
15 Lake Victoria North Water Services Board 2,OOO

t6 Kenya Airpo rts Authority 2,OOO

77 Public Hospitals 1,914
rB Public Health Departrrent r,883
79 Teachers Service Commrssron 1,70o
20 Civil Registar Office t,462
2t Ministry of Agriculture, Livestock and 1,225
22 Registrar of Persons 1,215
'23 Nanyuki Water and Sewerage Company 1,OOO

24 Nyeri Water and Sewerage Company 8oo
25 County Administrators 732
26 Public universities 500
27 Copyright Society of Kenya 500
2B County Veterinary Oflices 500
29 National Environment Management 500
3o Kisumu Water and Sewerage Company 300
31 Nzoia Water and Sewerage Company 200
32 NarokWater and Sewerage Company 200

Table r.2.L4. Services and average size ofbribesres

t6sEthics a-ndAnti-Com:ption Commission, Comrpdon and Ethics Survey Report 2or4.

1 Seek funding (from CDF, County government, Ministry of
Agriculture ft ffini5try of Youths)

3O,OOO

2 Electicity /power con n ection 18,333

3 Tax remittances/file returns 16,gog

4 Fraud in payment of power bills t4,2OO

5 Bursary application/follow up 10,333
6 Ante/post-natal services 9,400
7 Title deed application 7,44r
8 Tender application/foilow up 6,667

9 Bail out /pay bond 6,zBB

10 Renewal/application for passport 5,667
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5,34911 Land search services

5,76712 Approval for building plans

4,75013 Court services/processes

4,69314 Business p ermitfl icense application/renewal

4,66715 Vehicle inspection services

4,340t6 Renewal of driving license

To pay la-nd rates 4,O831-

4,OOOrB Road construction

3,99279 Report a case/incident

3,22.92A Employment

2L Application/collection of a PSV certificate 2,550
L,94722 Death certificate

1,5oo23 Garbage collection

L,2L924 Application/collection of birth certifi cate

L127425 Medication /treatment
Job transfer 1,OOOz6

27 Discharge a patient 1,OOO

B8zz8 ID card application/collection

Fraud on payment of water bill/ connection B1429

3o Acquire meeting permit 8oo

73331 KRA PIN application

72532 Search for subsidized fertiiizer

33 Application for certificate of good conduct 700

Corntption Magnitude in counhes

t2-40 On average, service seekers paid the largest amount of bribe amounting to Ksh 1t,6tt in
Mombasa County to access public services.166 The other two lead.ing counties in terms
of the average size of bribe paid are Embu County and Isiolo Count5z, with an average
size of bribe of Ksh rr,5oo and Ksh 1o,ooo, respectively. Table 12.15 presents varied
average sizes of bribe paid in each county in order of the highest to the least amount of
average size ofbribe paid to access public services.

'66Ethics and Anti-Corruption Commission, Corruption and Ethics Survey Report 2014.
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Table 12.15: Ranking of counties in terms of size of bribe

These findings attest to fading public confidence in the fight against comrption. The
poor rate of conviction is adding to poor perception on ttre fight against cormption. As
by some of the stakeholders, this poor progress in the fight against comrption is the
result of poor investigations.

1 Mombasa tt,611
2 Embu 11,5OO

3 Isiolo lO,OOO

4 Vihiga 8,6oo
5 Nyandarua 7,8tt
6 Nakuni 7,609
7 Machakos 7,295
B Bungoma 7,22L
9 Bomet 7,\56
10 Nyeri 7,O35
11 Marsabit 6,5oo
L2 Murang'a 5,956
13 Kisii 5,830
14 Nandi 5,738
15 Wajir 5,500
r6 Kiiifi 5,473
L7 Migori 5,283
r8 Baringo 5,L25
19 Trans Nzoia 5,LO2
20 Meru 4,595
2L Narok 3,963
22 Kakamega 3,gog
23 Kajiado 3,743
24 Busia 3,6t4
25 Nairobi 3,L24
z6 Kwaie 2,60O
27 Siaya 2,575
zB Lamu 2,5oo
29 Makueni 2,464
3o Kiambu 2,333
31 UasinGishu 2,2OO

32 Laikipia 2,t67
33 Kirinyaga 2,O25
34 Kisumu t,867
35 Kericho r,586
36 Nyamira 1,580

37 West Pokot 1,313

38 TaitaTaveta 1,3OO

L2-41
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L2-42 Nohr.ithstanding the increase in the number of cases under investigation-, there is low
perception on the efforts to fight corruption. Kenyans are not confident that the

loyernment is doing enough. As already mentioned,. this raises a need to rethink
i"nvestigations and thl prosecution processes. Only an increase in convictions of those

pro.""ited will make Kbnyans believe in the government's efforls to fight comrption.

Lz-43 Corruption at the county level is on the increase as shown in the national survey. There

is no iufficient evidence that the government has done enough to prosecute and ensure

conviction of those involved. Again, only conviction of those involved in corruption at

both the county and the national level will lead to increased support of the public.

Conclusion a n d Recornrnendations

12'44

72-45

rz-46

L2-47

rz-48

These issues of social inclusion as well as the fight against cormption require collective
effort to be successfuily addressed. They require mobilization of the spirit of the nation

and a conscientious commitment to depart from the past-

There is generally limited or poor adherence to the va-lues and principles of governance

that consitute the main pillai of build.ing a strong Kenya. Public officers are often cited

in breach of these valueg but there are no sanctions for their behaviour. The failure to
punish public officers and other persons who fail to live by these values has reduced the

*o*".rto* for commitment toithical and integrity principles. The Ethics arrd Anti-
Cormption Commission should ready itself to implement ethics and ensure shonger

"o*orit 
.r"rrt to principles of leadership and integrity by all persons in public off,ce.

The national Executive and the County Governments should'ensure that appointments
to the county and national government strictly reflect the regional and ethnic diversity
of Kenya. Heads of county and national government ministries and departments,- as

well as parastatals tlat do not show compliance with this requirementafter a period of
five years from the data of publication of the relevant legislation should be barred from
holding public office.

The institutions of accountability and oversight, such as the national Parliament and.

the County Assemblies, should be hold.ing the government to account every-time there
are new appointments made; they should review the extent to which such

appointments refl ect diversitY.

It is imperative to constantly remind all political leaders that the future of the nation
Iies in irow well the Constitution and the principles of inclusion are implemented.
Continuing to ignore that Kenya is a diverse country that requires inclusion of everyone

is detrimental to national cohesion.
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CHAPTER THIRTEE].I

BILL OF RTGHTS

Introduction

13-1

t3-2

13-3

13-4

The agitation for a neu' constitution was largely driven by the need to address the
violatibn of human rights. Human rights violations included detention without trials;
extrajudiciai killings including political assassinations; illegal dispossession of property
including the grabbing of public land, and torhrre. Kenyans desired to establish a

system of governance that wouid respect, promote, protect and implement
fu ndamental rights a-nd liberties.'62

During the constitutional review process, people called for a more effectile _system for
the protection of fundarn-ental ri[hts and freedoms. The people specifically Ca]ied for
protection against police harassment, and arbitrariness of public officials, especially
Chiefs. The people called for improvement of prison conditions and more humane
treatment of persons in police custody and penal institutions. Specifically, people caled
for an end to tor[ure and an end to the delay of cases,which occasions injustice. People

also called for freedom of inforrnation and specifically access to information that is in
the custody of government. They also ca]led for the protection of journalists.

Discrimination in access to vital resources such as land led to calls for land reforms to
address issues of equity and ensure equal acgess to land and land-based resources, in
addition to establishing mechanisms to address historicai injustices related to land.
They called for rights that would protect livelihoods, including free access to education,
health care, better nutitional care and protection of the rights of persons with
disability.

The people also called for an end to discrimination against minorities and prejudice to
the pub1ic.,68 Discrimination was also rife in employment and specificaliy to minority
groups. They cailed for a rights regime that could protect and conserve the environment
and natural resources. The people also called for the protection and preservation of
their cultures and cultural practices, includ.ing cultural sites.

13-5

BiIl of Rights

The Constitution of Kenya zoro has been praised as one of the best human rights
charters.r6sChapter Four of the Constitution sets in elaborate form the rights and
liberties Kenyans are entitled to. The Constitution a.lso states that "the Bill of Rights is
an integral part of Kenya's democratic State ald is the framework for social, economic
arrd cultural policies' and that 'the Bill applies to all law and binds all State organs and
all persons". There is unrestricted access to the courts, and this has facilitated various
groups and individuals to access courts whenever they feel that their rights have been
violated.'zo The court is also empowered in enforcing the Biil of Rights to give a variety

'62 See summary of public presentations to the Constitution of Kenya Review Commission (CIG.C) in the final report
of the Constitution of Kenya Review Commission,zoo5 p. tu.
,58 CI(RC Final Report 2oo5, at p. 1r.1.
tos See J.B Ojwang. Ascendont Judiciary In Eost Africa, Stratlmore University Press,2o13 and Kiwinda M , the Bili
of Rights in PLO et il ,The Con*intdon of Kenya Contemporary Readings, I.aw Africa zorr.
r7o For example, in September 2011, Miloon Kothari, one of ttre world's foremost experts on housing rights, and a
former IIN Special Rapporteur on the Right to Adequate Housing, joined Kituo Cha Sheria's suit (Satrose Ayumba v
Registered Trustees of Kenya Railways Retirement Benefits Scheme High Court of Kenya Constitutional Petition No.
65 of zoro) against the forced, inhumane evictions of people from Muthurwa Estate by the then City Councii of
Nairobi.
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of remedies, including injunction, declaration, a::d invalidation of laws that limit
freedoms in conhavention of Articlez4; compensation and judicial review.

13-6 Furthermore, the Constitution now recognizes human rights treaties ratified by Kenya
as part of Kenyan law.'z There are recurring themes and provisions around human
rights throughout the Constitution, including the founding provisions. These include
provisions on sovereignty of the people that recognizes the inalienable right of the
people to govern themselves,'2, cultural rights, national values and principles of
governance, citizenship on the basis of gender equality, community la:rd, among other
provisions. These provisions are not contained under Chapter 4 but seek to reiterate the
rights contailed under the Biil of Rights. While the Bill of Rights creates a very
enabling legal environment for humal rights, the actuali"ation of the rights remains a
dista-nt goal. Enabling policies, laws, institutions and resources are in many cases
inadequate to realize the noble intentions of the Constitution.

Implementation of the BiIl of Rights

r3-7 Since the promulgation of the Constitution, considerabie progress has been made in the
implementation of human rights. Implementation measures taken so far include: the
development and enactnent of most of tle legislation required under Schedule Five of
the'Constitution; development of key policies; setting up of critical institutions; and
establishment of county governments. The Jud.iciary has also made important decisions
on the implementation of the Constitution with regard to human rights.

13-8 Courts have the constitutional duty to protect and promote the realisation of
fundamental rights and freedoms. Courts have generally demonstrated independence
in the enforcement of the Bili of Rights and have, on many occasions, received
objections by both the Executive and the Legislature. Among the speciflc
pronouncements made on fundamental rights include the enforceabiiity of socia.l
economic rights,'ze right to legal assistance for the indigent, rz+ and the right of
prisoners' to participate in elections.lzs

Civil and Political Rights

Access to Justice

13-g Article 48 of the Constitution provides for access to justice for all persons, thereby
imposing an obligation on the State to take necessary measures. Since the
promulgation of the Constitution, there have been efforts across the justice sector to
ensure the right of access to justice. This has been through ttre reforms in the Jud.iciary,
police service reforms, and enactrnent of various policies and legislations. Institutions
such as the Wibress Protection Agency OfPA) and the Independent Police Oversight
Authority (IPOA) have been set up to protect wihesses and investigate human rights
violations by the police. Since its establishment, IPOA has received more than r,7oo
complaints against the po)ice. It has launched independent investigations that have led
to prosecutions. Unfortunately, tle Witress Protection Agency has suffered from

rn Artide z(6) of the Constitution oJ Kenya.

'zWhich provi.des tlat sovereign powers belongs to tle people and is only exercised by tle state otr delegation basis.

'zg ln bottr Min-bell Welfare Societ! u Attorney-General and zothersJ:{airobi petition No.t64 of zott zrtd
SatroseAyuma&tt Others u The registered Tnlr,tees of the Kenya Railways Staff Retirement benefits Schane & z
others, Petitton No.65 of zolo on the issue of evictions in urban settlements t}re courts observed that social
economic rights had crystallized and were not merely aspirations.
ttcSwo*ka & z Others us Republic andDauidNjorogeMachaiaus Rqublic.
'75 See tle decisiou in Pnscilla Nyokabi Kanyuaus AG and Another,High Court hnstitutional Petition No: of zoto.
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inadequate funding and has large]1, been ineffective in the protection of u'ifnesses,

resulting in loss of lives'26

13-40 The right to a fair hearing is now protected as a non-derogable-right (Article z5). The

f.Iational Council on ed-niinisuation of Justice (NCAJ), which brings together all key

stakeholders in the justice sector, has also been established to coordinate justice

seryices and facilitate reforms. Important policies have also been developed by the
jud,iciary to respond to the demandJ of the Constitution on human rightg, including the

Bail a1d Bond Policy Guidelines zor5 and the Sentencing Policy Guidelines zo16. The

Jud.iciary has also enhanced access to justice through construction of more courls in
places *t i"t were hitherto underserved. Courts have been constructed in Eastern,

i.iorth Eastern and the Coast.lzEfforts have also been made to develop a national legal

aid framework. A national policy alrd legislation have been developed. The Leg{ Aid
Bill has also been passed by the National Assembiy and is (as of May zor5) being

considered by the Senate.

Freedom of Information, Expression and the Media

rS-41 These rights are provided for under Article 33, 34 and 35 of the Constitution, which

also binds Kenya to regional and international human right instruments. Under the

Constitution, tir" *"dia enjoys freedom to inform the people without fear of
victimization. The people alsoenjoy the freedom to express their views more freely. The

government has occasionally interpreted laws to restrict press_ freedoP, Trd officials

oft.n ,."or" the international med.ia of publishing stories and engaging in activities

that could incite violence.

73-42 In zor3, Pariiament passed laws that could strengthen oversight measures'28 but the

Kenya"med.ia owners^and the Kenya Union of Journalists have challenged these laws

ared the Kenya Editors' Guiid chailenged the constitutionality of the laws in court. The

government;, rurporrr" to media reporLs has been categorized by some observers as an
-authoritarian ,"rpo6"' The IG.ICHR, however, notes that tlre government has not
restricted access tb internet or censored online content, and that 'there is no credible
report that the government monitored private online communications witlout
appropriate legal iuthority. Authorities, howevet, monitored websites for violations of
hate speech laws'.

Economic and Social Cultural Rights

13-42 Economic and social rights are anchored under Article 43 of the Constihrtion. The

promulgation of a new Constitution in 2o1o set the platform for the realization of
various fundamental economic and social rights, including education, social security,
housing, hunger and hea-lth. These rights are subject to progressive realization,
requiriig that the State sets out mechanisms that ensure the realization of these rights,
inciudin[ policies and legis]ations that wiil actualize these rights. In one- caserTe that

"on"u.n"=d- 
the right to health, the court held that the state was under duty to

demonshate the progressive steps and measures it has taken to guarantee the
enjoyment of the- right to health by the petitioner. In another case'8o that was

deteimined two yearJ after the Constitution was promulgated, the Court held that it

,u6 Agteta Imbaya and her daughter were killed in Bungoma after testifying against al. _accused person

(http"s://iwpr.net/giobal-voices/big-questions-about-witness-protection-kenya). Some of the possible ICC witnesses

are alleged to have been killed, including Meshack Yebei
rzstate of t}le Juiliciary.
vlMedia CouncilAct and ttre Kenya InJormation and Communicahons (Amendment) Act (IOCA).
\?eMathew Okwandau Ministerfor lJealth [zor3] eKLR
r8o Jhs cass of.Mitu-Bell WetJare Society v Attorney General & z others,Nairobi Petition No. 164 of zorr
(Unreported) at paragraph 53.
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was no longer tenable for the State to simply state that there were no resources. The
Constitution required the State to demonstrate the steps and measures taken to
implement the rights, the court stated.

Right to Housing

13-44 rn william Musembi & g others u. Moi Educotion centre co. Ltd & 3 others, the
petitioners- approached the court alleging violatiory inter alia, of their right to housing
guaranteed under Article 43 of the Constitution. The court held that the respondents
did violate the petitioners' rights guaranteed under Articles 28,29, 43, sg and 57 of the
Constitution. There are many similar cases where the courts have reached the same
verdict of the violation of tle right to housing and related righ1s.,e,

Right to Education

13-45

Right to Health

$-46

13-47

Article 43 of the Constitution provides that every person has the right to education. It
incorporates the internationally accepted content of the right to education. Free
primary education was introduced in 2oo3 as a policy driven by the government that
wascoming into power at the time but it was not a mandatory obligation of government
until the new Constitution was promulgated. There has been tremendous improvemdnt
in access to basic education since ioro.Various policy, legal and ud*ioi.t.rtiu.
measures have been put in place to implement the constitutional obligation. One of the
measures has been a:r increase in the budgetary allocations for education. The national
framg\aiotk for education and haining was formulated in zorz to align education to tle
Constitution of Kenya zoro and the Kenya Vision 2o3o.r8z There ari, however, various
challenges that continue to face the realization of the right to education, including the
guality of education, inclusive education, cost of education (secondary education and
higher learning), and transilion to secondary sehool.rsa

Arricle 43 (1) (a) of the Constitution provides that every persor has the right to the
highest attainable standard of health, which includes the right to reproductive health
care services. It further provides that a person should not be denied emergency medical
treatrtent and that the State should provide appropriate social security foi persons who
are unable to financially support tltemselves and their dependents. The provision of
health services in Kenya is a devolved function that ii executed by the county
governments in line with the provisions of the Fourth Schedule ofthe Constitution.

There have been various steps towards the realization of the right to health, including
the inroduction of free maternai health care in zor3aimed at reducing child and
ryalgrnal mortality rates, which have been unacceptably high. There ari, however,
challenges in accessing the right, including disputes between national government and
county government, inadequate human and finarrcia-l resources, and frequent industrial
action by health workers.

'8'The other cases where this was held are: In the matter of the Prtnctple of Gender Representation in theNahbnai
Assemblg and the Senafe SCK Advisory Opinion No. z of zorz [zor3]eK-R, JefferlsaikKanu u Ministry of Justice,
Nahonal Cohesion and Constrrutr onal A{fairs & 3 others, Nairobi petition 

556 of zotz, New Vbion Kenyi * 3 Others
u Independent Electoral and Boundartes Commission & 4 Others,Nairobi H. C. Constitutional petidon No.gr of
zotz).
'82fi1e./ %zozotz%zo(z).pdf
r83The state of huma-n report, IQ.iCHR
http://www.knchr.orglPortals/o/stateofrlumanRightsReports/4ttr%zoSHR%zoReport.pdf
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Labour Rights

13-48 The Constitution accords workers with the right to fair remunerai-ion, reasonabie

working conditions, right to go on strike, among others under Article 4r. The

Constitution has esiabliihed a ipecial labour and industrial relations court with the

status of the High Court. This his strengthened the enforcement of workers' rights as

was recently evi-dent in the d-ispute betwLen the Teachers Service Commission and the

teachers'latour unions (i}{llT and KUPPET) when the court played a critical ro}e in
support of the demands of the unions.

Group Rights

Children rights

t3-4g The Constitution in Articie 53 provides for all the internationally recqgnised rights of

chiidren and adopts the principles of the best interests of the child aq paramount in all

matters affecting children. Unforf,-"t"ly, implementation of the constitutional
provision is inadequate. Many children in need of care or in conflict with the law

continue to suffer neglect and human rights abuses, including violence, dmg abuse,

sexual molestation, hJman trafficking and Fema-le Genital mutilation (FGM)'

Rights of persons tuith disobilittes

The constitution prohibits any form of discrimination againsl all pers-ons' including
persons with d.isabilities. The Government has committed to ensuring the grogressive
implementation of the principle that at least five-percent of the members of the public
in elective and appointive bodies are persons with disabilities, as is provided for under

Arricle S+(z) of the Constitution. The Kenya National Commission on Human Rights as

an independent monitoring body on the implementation of the Convention on Rights of
personi with disabilities (iotr-zorg) embarked on a monitoring exercise of counties to

assess tle status of rights of persons with disabiiities in Kenya.ls+The report detailed
the findings of the monitoring surveys conducted between November zou and

December 
"zor3. the survey targeted learning institutions, hospitals, law courts, local

authorities, DGabIed Persons Organizations (DPO's), homesteads of persons with
d.isabilities, and offices where public services are offered.. On social protectiol, the
government has commendably instituted mechalisms to ensure social security for

["r.oo. with disabi]ities through legislations such as the Social Assistance Act zor3 and

policies on cash transfer system, which targets persons- with severe disabilities.
-Ho*u,r"r, the coverage is stiil low at 94 persons with severe disabilities per

constituency. The alioCation of Ksh 2,ooo per month is however meagre compared.to
the type of needs and inflation rate- With regard to access to justice, persons with
disabilities continue to face a lot of challenges when seeking justice, with key obstacles

being inaccessibility and exercise of legal capacity especially for persons with
intellectual disability.

13-50

Gender and equality

13-51 The Constitution has contributed to galvanizing resources for Gender Equality and
Women's Empowerment. New laws, policies and institutions geared towards
addressing gender issues have been enacted.rssThe National Gender and Equality

,a,n ICTITIC& From norm to practice: A status report on implementation of the rights of PersoDs with disabilities in

Kenya, zo14.

rarlhe fourth state of human rights report, IO{CHR.
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Commission is empowered to spearhead processes to promote gender equality and
freedom from discrimination (Arficle z7).

In Kenya, gender inequalities are manifested in terms of disparities in access to basic
rights- access to and control of resources, employment, and political voice. The
Constitution provides important affirmative action measures to ensure gender equity
and equality in Kenya.

13-53 In the National Assembly, the Constitution has reserved 47 women seats for women
and in the Senate 16. After the country's general election in March zor3, onJy 16 women
were elected as MPs. Despite a progressive Constitution, women continue to face
djscrimination, arld attempts to ensure that at least a third of Members of Parliament
are women have faced considerable political ard legal obstacles.rs6No woman was
elected governor or senator. Nevertheless, the number of women in the eleventh
Parliament has increased tremendously because of the affirmative action in the
Constitution, which provides for County Women Representatives.

Qhallgngg5 to Effective Realization of Hrrrnan Rights

13-54 While there is general progress in the realization of human rights, there are several
challenges that hinder the full and effective reelization of human rights. The increase of
terrorism related threats have led to increasingly aggressive measures by State agents
to reduce the vulnerability of the county to terrorist attacks. Specific rights that have
been threatened with infringement include: freedom of expression, movement, press
freedom and freedom of association. In December zor5, Parliament passed a number
of amendments to security-related laws that were meant to enhance counter-terrorism
measures. However, some of tle amendments passed by Parliament were subsequently
challenged in court and declared unconstitutional.lsT

13-55 There were media reports and the Kenya National Commission on Human Rights
reported extra-judicial killings of perceived radical Muslim clerics by State agents t}tat
were linl<ed to counter-terrorism.'88 The government, however, denied the allegations,
but no serious inquiry or investigations were conducted into the allegations. rse

Ad-rrinistrative measures to pre-empt terrorist attacks have also been severely criticized
as being anti-human rights. These include shutting down of financial institutionsreo
suspected of supporting terrorism, carrying out raids in premises and rounding up
some citizens.

186 In advisory opinion No.z of zorz, sought by the Attorney General, the supreme court advised that this
constihrtional requirement should be achieved progressively a-nd various legislative efforts have not borne fruit to
date.
rszcoalition for Reforms and Democracy (CORD) & z Others vs Republic of Kenya and Anor, High Court
Constitutional Petition No. 628 of zot4.T:he High court struck out some provisions of the Act. The government has
appealed the mling and sought stay in the Court of Appeal. The Court of Appeal declined the stay application. The
appeal is pending.

'88 The issue of extrajudicial killings in Kenya came to Light iD December zorr when a journalist from Al Jazeera
network managed to interview a group of Anti-Terrorism Police Unit (ATPU) officers who confessed that they had
been involved in ttre exua-judicial killings of over Soo people. Aljazeera report:
http://www.aljazeera.com/video/afrcalzot4ltzlkerrya-police-admit-extrajudicial-lsillings-
20141289413o7r94r.hnn], visited on t8 I oz/ zot6.

'8e There are allegatio:rs ttrat the Kenyan police have murdered zr Muslim clerics since 2012, see Human fughts
Watch: http://www.hrw.org/news/z or4/o8/rS lkenya-killings-disappearances-aati-terror-police (visited otr
t8/oz/zor6); see also See trO[HCR's report titled ttre'Error of Fighting Terror Wth Terror', Sept, 2015.

rgoThe Inspector General of Police, Joseph K Boinettvide Gazette Notice Vol. CXITII-NO. S5 of f April zor5
pubiished a list of 85 entities suspected to be associated with Al-Shabaab, ,-ong them financial Institutions.
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Poverty continues to deny many citizens -,]reir basic rights to d-ignity, privacy, food,

clean water, health and education, among other rights. inequalities among regions and

gender compound the problem, u.ith some sections of the community or gender

iuffering poverfy d.ispioportionately. A study by the Society for Internatiora-l
Develop-ment (Sfu) paintJa grim picture of inequality in Kenya. The study shows that
Kenya'i top ro percent housiholds control 42 percent of the total income while the

botttm ro^percent control less than 1 percent of the income. The difference in life
expectancy between two regions of the State (formerly Central and Nyaryl provinces)

is a glaring 16 years.rer At times, the executive has appeared to disregard the rights of
citizens and procbeded to breach constitutional rights, parricularly in eviction cases,

and this further affects the livelihoods of people negatively.

Furthermore, while social, economic and cultural rights are now constitutionalized,
there is evidence that human rights violations still occur. The poor are still denied

emergency medical attentionre2 and detained i:r hospitals when uaable to pay thejr bills.
Despite fiee primary education, a sizeabie number of children from poor families are

still unable io u"cesr the benefits due to other charges that ixhibit their access to

education. Unemployment remains a major challenge despite the right to work
provisions in the Constitution.le3

Harmful cultural practices have also hindered the firlfilment of human rights. ]hese
include early mairiages, disinheritance of women, and female genital T"tihtig"
justified on the basii of retrogressive cu-ltural practices- While culture should be

iespected and promoted, it should not negate human rights. Human rights are also

resisted when they threaten vested political interests, personal interest, sectoral

interests but sometimes humal rights abuses are the result of ignorance of the rights.
The resistance often takes the form of unnecessary delays in the enactrnent of laws,

development of po)icies, reform of institutions, or deliberate enactm.ent of defective

laws that seek to weaken the impact of the Constitution.'s+

Penal institutions are also overcrowded. and lack basic amenities to ensure human
rights of prisoners. Kenya has a total of rog prisons and two borstal institutions. On

average, 
-the prisons hold between 5O,OOO a:rd 55,OOO prisoners against a

recommended capacity of 16,000, leading to extreme overcrowding and inhuman living
conditions for prisoners.

These challenges have substantially dampened the optimism of human rights
stakeholders about the opporrunity to use the Constitution to achieve the national goal

of a human rights-respecting nation. There is need for the country to recommit itself to
human rights by both word and action. The stakeholders also need to refocus on how to
address these core challenges.

State funded civic education has been woefully inadequate and non-state actors lack the
resources for an effective national civic education campaign.les

rerAcrording to the Society for International Development (SID), 'Pu-lling apart: Facts and figures on inequality in

Kenya', popular version (zoo4), available at htp://www.sidint.net/docs/puilingapart-mini.pdf (accessed on r8
February zo16).

rgz The recent (October,zo15) case of Alex Madaga who died in an ambulance after waiting for emergenry treatment
for 18 hours is a good exampie (Daily Nanon, Octoberg,zor5).
rsr Unemployment disprop ortionately affects the youth.
,ro S"" Sihilya B, Constitutional Implementation in Kenya 2o1o-2o15: Challenges and Prospects, FES Kenya

Orcasiona-l Paper no.5
rgs See Commission on Impiementation of the Constitution, 2oL3-2oL4 aanual report p.5r
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Recommend.ations

13-63

The State should ratify aII the optional protocols to the humaa rights iastruments it is
party to. Non-ratification of protocols has denied Kenyans the benefits of Article z(6) of
the Corrstitution of Kenya, which recognizes all treaties ratified by Kenya as part of the
laws of Kenya.

Development of the enabling human rights policies, laws, regulations and institutions
should be enhanced and fast-tracked. The Freedom of Information Act and other
enabling legislation for human rights should be enacted urgently.

Enforcement of human rights should be strengthened through taithin implementation
of pro-human rights policies, Iaws and prograrnmes. Impunity for human rights
violations should not be tolerated at anylevel.

Human rights institutions (HRIs) should be strengthened to ensure effective
monitoring of human rights compliance, development of standards, punishment for
violations and effective repor[ing. These institutions include tro{cHR, NGEC, cA,J,
IPOA, and EACC. Strengthening would take the form of adequate state funding,
creation of consultation and collaboration mechanisrns with the Executive and
l,egislature, public recommitrrent to humal rights by the Executive, greater protection
of human right! defenders and whistle-blowers, and State appreciation and recognition
of the work of these bodies.

therg should be greater focus and funding of pro-poor prograrnmes, especially those
that have the effect of reducing the cost of living, enhancing access 1o affordable
education and health services, creating employment for the youth.

Reforms in the po)ice service, DPP, EACC and prisons should be fast-tracked to ensure
effective investigation of crimes particuiarly those affecting ttre poor and marginalized
groups, such as domestic and somal violence.

Reforms in the Judiciary should be supported to strengthen the Judiciary as the
custodian of human rights and the Constitution. This includes respect and fult
complialce with court orders and ad.equate funding of the Judiciary.

Fina1ly, there is need to enhance public parricipation in governance through State-
supported civil education, freedom of the media and access to information.
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CHAPTER FOURTEEN

NATIONIAI SECIIRTTY

Introduction

74-1 The various phases of the revieu, of the Constitution identified reform of the security
sector as an important issue. The history of the sector informed people's views on the
need to reform various practices. Notably, Kenya's security sector has origins in the
colonial situation. The administration of the security sector was defined in terms of
consolidating the economic and potitical interests of the colonial administration, as

well as the white settler areas, and keeping order in the African native resewes.

74-z The colonial government established two separate internal security forces to pursue
this narrow focus. The Kenya Police Force (initialiy with military roots) secured the
colonial urban areas and installations. The Tribal Police kept peace, law and order in
African native reserves. This ensured continued extraction of labour by force from the
native reserves. The administration maintained the military structure to supplement
the efforts of the police.

14-Z The post-independence government maintained this structure intact: the regular police
secured urban areas, while the administrative police maintained law and order in the
rura-l areas. There were concerns also that security officers abused rights of ind.ividuals
without sanctions. Corruption in the police service and abuse of human rights by police
ofhcers contilued or increased in tandem with increasing cases of insecurity. There
were cotrcerns too that influentiai poiiticians used police officers to serve their
interests. In addition, people complained about lack of accountability in the security
sector, including lack of knowledge on the operations of the army. These concerns fed
into the demands for reforming the security sector during the constitutional review
process. On the basis of these concerns, the CKRC recommended civilian accountability
mechanisms in the management of police seryices.'e6

t4-4 The post-zoo7 election violence mediation process also brought to light new challenges
facing the policing authority. The National Tasldorce (zoo8) established to study and
make recommendations on Poiice Reforms (Ransley Commission) recognized the
d-ifficulties and complexities in the merging of Kenya's two police services, noting that
there were sharply divided views for and against the merger of the two police units. The
Tasldorce subsequently advised against the immediate merger of the two police
forces.,eT The Tasldorce opted for retaining the two forces but also recommended the
formation of a Police Commission to provid.e overall coordination for the entire police
seryice. The Constitution of Kenya zoro adopted this position by retaining the two
services, and establishing the Nationai Police Sewice Commission (NPSC).

14-S The demand to have an accountable security sector informed the drafting of the
provisions on security sector in the Constitution of Kenya 2o1o. In light of this, tle
Constitution requires the exercise of powers by institutions in the security sector to be
in line with the letter and spirit of the Constitution.

14-6 This section examines the experience in implementing the security sector reforms
under the Constitution. The discussion seeks to identify the progress and challenges
that require attention.

rse CKRC Main Report, p. z5o
,szRansley Report, p. zz8.
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Security Sector under the Constitution of Kenya zoro
r4-7 The Constitution provides that security agencies exercise their powers a:rd functions in

Iine with the Constitution. Accordingly, national security is suLject to the authority of
the Constitution a-nd Parliament. This is a fundamental shift from the past when
national security was at the behest 6f *1s flrling political elite. The Constitution requires
ttte go_vernment to set national security objectives and policies aad implement them in
accordalce with the broader constitutional objectives and puposes.

14-8 The Constitution further provides that national security shail be pursued in compiiance
with the law, democrary, human rights and fundamental freedoms. It requires tle
composition of the national security agencies to reflect the diversity of the Kenyan
people, ald that this be reflected in the execution of national security duties. In this
regard, it provides tlat national security organs are subordinate to civilian authority.

At the apex of the institutional structure is the National Security Council chaired by the
President and charged with the mandate of overall supervision of security agencies, and
coordination of international a:rd domestic security matters. The Council consists of
representatives of the major security agencies and senior government officials from
public sectors that are relevant to national security. The Council has a further duty of
ass-essing the security situation in the couutlr, recommendi-ng appropriate measures,
and reporfiag'to Parliament on measures to ensure state of sec"Aty. the Council also
approves the deployment of national forces outside Kenya and foreign forces inside
Kenya.

The Constitution provides for three national security organs that operate under the
Nalional Security Council: the Kenya Defence Forces, the National Intelligence Service,
and the National Police Service. These organs are required to operate in accordance
with the principles and objectives of national security that are provided for in the
Constitution.

The Kenya Defence Force consists of three sewice institutions: the Kenya Army, the
Kenya Airforce, and tle Kenya Navy. The Constitution establishes a Defence Council
composed of persons from the three services and other representatives, including the
Cabinet Secretary in charge of defence, who offer leadership to the Defence Force. The
Defence Council is responsible for coordination and performance of functions
prescribed by national legislation to the Defence Forces. The National Intelligence
Service is established as one of the national security organs, and its primary purpose is
to gather intelligence that is usefirl for the enhancement of national security in
accordaace with the Constitution

The Constitudon makes a number of changes to ttre Police Service. First, it separates
the administrative and operational sEuctures and systems of the Police Force. The
Constitution establishes the office of the Inspector General of Police with the mandate
to "exercise independent command over the Nafional Police Seryice". There is also the
National Police Service Commission (NPSC) with the responsibility to oversee
recruittrtent of office holders in the service, to confirm appointments, to determine
promotions and transfers, as well as exercise d.isciplinary control over members of the
police force.

The Constitution provides that the National Police Service Commission should recruit,
promote and t'ansfer officers in the Service. J[g Qenmission is composed of a senior
lawyer, two ex-police officers, three members of the public, the InspeCtor General, and
the two Deputy Inspector Generals of Police.

The formation of the National Police Service Commission means that some of the
functions that were initially performed solely by the former Commjssioner of Police,
through delegation by the Police Service Commission, have been vested in the

L4-9

14-1O

14-11
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commission. The Inspector Genera.i of Police is, on the other hand, appointed b)'the
president u,ith the approral of Par'liament ald has command aad operational powers-

o'er -rhe entire police service. The Inspector General works under the policy direction of

the Cabinet Secretary responsible for police services'

r4-t6 While the Constitution provides for one police service under the command of the

Inspector General of Po}ice, the Constitution maintains the pre-2o1o dual structure of

the police consisting of the kenya Police Service and the Administration Police Service.

A Gputy Inspectoi General of police heads each of ihese two sections of the police

service. goth ar" under the comma:nd of the Inspector General of Police, as the overall

command.er of the police service. This posirion of Inspector Genera-l unifies the police

service and provides a centra-lised command position'

L4-t7 While the Inspector General of Police is under the policy dire-ction _of 
the responsibie-

Cabinet Secreiary, the Inspector General operates i-ndependently in_the performance of

his or her functitns reladng to investigations, and enfoicement of the 1a*' Ttiere are

shared roles between thJ Inspectoi General a-nd the National Police Service

Commission related to tle e-piol*rurrt, assignment, promotion or suspension of a

member of the National Police Service.

r4-rg The Constitution lists grounds under which the Inspector General may be removed

from office. The Preside."nt may remove the Inspector General from office on grounds of

serious violation of the ConsLtution, gross misconduct, incompetence, incapacity, or

any other jusffiable cause-

Effectiveness oft"lee Security Sector Reforms

t4-tg problems relating to inadequate coordination and clarification of roles between

institutions in thJ security sector have led to ineffectiveness of the security agencies'

These problems are at twolevels. First is poor coordination between the National Police

Service and the Administration Police. The Constitution provides for a single police

service, but retains two forces with disti:rct mandates: the Ad.ministration Police

Service; an6 the Kenya Police Service. They share tle mandate to provide assistance to

the public, maintain law and order, and to protect }ife and property.

74-20 Notlvithstanding the fact that the law is clear on the mandates of the two forces, there

are tlose who Le of the view that the two are poorly coordinated in provision of
security services. There is the view that the Constitution should have merged the two

rather ihan provide for two distinct forces under one corlmand. Otherpeople point out

that there are administrative challenges of maintaining and operating the two forces.

L4-2L The conflicts and competition play out more openly at the county ievel. The law

provides for a County io**rnd"r in charge of the two units. The commander can be

appointed from eithlr force. To ensure internal coherence, the deputy_is appointed
fiom a force separate from that of the Commander. Some of the stakeholders pointed

out that the two forces end up having split loyalty; some officers tend to be loyal to the

commander appointed from their unit.

L4-22 The two forces do not effectively coordinate at the county leve}, especially when

providi:rg the shared mandate. Indeed, consultations with many stakeholders reveal the

"hutt"rrgJr 
of coordination, with some pointing out that the County Commissioners,

who coordinate security affairs at the county level, cannot hold any of these units to

account. They resort to the argument that they are under a new constitutional order.

This prevents effective coord.inition and discharge of police services at the county level'

t4-22 It is notable that the two police units have different training and orientation that
complement (rather than compete) each other. This also feeds into the challeng-e of
harmonising the ad.ministration of the two forces; the Kenya Police Service often feels

they have b-etter experience than the Administration Poiice Service. In a consultation
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meeting with-county commissioners, tlere were examples given to the Working Group
of how the Administration Police Service operates in areas where a Police StatiJn is yet
to be established. The consultations noted that the Administration police provide a
stop-gap measure in the provision of security/police services.

Second is the problem of coordination between the NPSC and the Inspector General of
Police. At the outset, poor coordination between the two offices conitrained effective
operations of the police service. Although the law and regulations have addressed the
ambiguity in the role and relations between the NPSC and the Inspector General of
Police, operations by both offices continue to engender conflicts. Tde conflicts reflect
lack of clarity on roles, mandate, and responsibiljties of the National police Service
Commission aad the Inspector General of Police. The NPSC is allocated certain
adrninistativ_e responsibilities for the Police Service while the Inspector General of
Po1ice has independent operational command over the two poiice units.

In the public d.iscussions on the roles of the two offices, there are ttrose who view the
NPSC as weakening the effective control and command of Inspector General of Police.
During consuitations, some stakeholders held the view thai some of the functions
vested in the NPSC, such as promotions, transfers and disciplinary processes are
essential tools for command. These are what the Inspector Generai of i,olice uses to
ryaintain conhol, order and cohesion of the police service. It.was argued that some of
the challenges related to coordination were as a result of the weakeni=ng of the office of
the Inspector General of Police.

There were otler stakeholders who saw the NPSC as playing a criticai role in policing in
the country. The NPSC provides an avenue to ensure accountability in the use of police
services and civilian control of the police force, in line with the expectations of
Kenyans. The NPSC, together with other institutions such as the Independent Police
oygrSigh! Authority (IPOA) provide an accountability link in the police, the lack of
which led to abuse of police po\4/ers and injustices meted on citizens by the police.

A major challenge regalding policing is continued failure of the security sector organs
to account to the public. Thus far, IPOAhas on its part stengtlrened oveisight o., poli"e
service by demanding that the police account for their actions. The Authority from the
outset demanded that the policy put in place measures to promote a democratic
poli"i"g culture by promoting accountability of the police to the public while providing
policing serrices.

Some of the challenges that prevent successful'transformation of the police into a
democratic police service is the attitude of the police and declining 

"onfi^d"rr"e 
of the

pullic ip the police service itself. The police are yet to change their attitude ard
behaviour to align with the principles of democratic policing. They are not conversant
with principles of accountability to the public and are generally noi keen to ingrain this
as a culture. On the otler hand, there are fewer members of the public w[o report
crime, for instance, to tlre police because they think their report will not be acted upon
for various reasons. Others feel the police are corrupt andl therefore, will not acf on
their report if they do not pay a bribe. This notwithstanding, iPOA is beginning to
challenge this culture of poor accountabiiitywithin the police fJrce.

Other security organs are yet to open up and operate irr a traasparent and accountable
manner. There are no oversight institutions playrng a similar role as IPOA on the
operations of the Kenya Defence Forces, and the National Intelligence Service (iUS).
Absence of an independent mechanism to hold them to account is certainly the result of
the sensitive role they play in national security. Balancing between ihis role and
promoting a democratic culture by which they can operate is certainiy not an easy task
However, these are issues that a robust national security sector poliry should address.
Unfortunately, the policy is yet to be finalised for implementation
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14-27 An additional challenge is iack of coordination beiu'een the security sector organs a:rd

the nationa-l securit/ institution. The Constitution envisages smooth and effective

coordination of services between the multipie security sector agencies and institutions

in tle country, but this is lacking. Poor coord.ination constrains multi-agency security

response to 
"incidences that require rapid response. Some of the stakehoiders

mei'rtioned, in particular, the unfortunate incidences of the terrorist attack on the

Westgate St opping Centre in September 2013. The multi-agency response, comprising

the p-o1ice ,"rri""r" and the military, appeared to suffer from poor coordination. The

miliiary officers accidentally shot members of the police service.

14-22 The lack of a clear role for county governments in national security often caused

conflicts when the county governments were setting up. While the Constitution vests

poiice and genera-] securift services in the nationa] government, the principie of
consultation and cooperation calls for a coordinated approach to management of
security between the two leveis of government. Potential areas of coo-perati-on include
provisitn of resources for the police; enforcement of aspects of county laws that require

police services; oversight und""corotability of the police; among otler areas of joint
cooperation.

t4-3g The Independent Police Oversight Authority Act provides for county policing oversight

authorities that are overseen by county governments, and this creates one avenue for
links between the two leveis on security issues. In line with the need for coordination,

rhe National poiice Service Act establiihes the County Policing Autliorities as part of
the devolved structures chaired by the county governors. They monitor crimes, set

targets for performa-nce of the poiice, and make recommendations to the county

security committees.

Other Internal Security Challenges

r4-34There are various internal chalienges in the security service that hamper the effective

provision of security services. The ibove discussion has already identified the failure of
iecurity organs to be accountable and to operate in line with democratic principles. The

security ."I"to, organs tend to operate with limited transparenry and often cite the
national security 

"sensibilities 
as- a need for not operating with transparency and

accountability princiPles.

r4-35With regard to the police service, the chalenges include inadequate facilities and

equipm"-rrt for use by-the police, housing requirements, insurance, and other essential

"orrditior, 
,r"""r.-y for eifective dischirge of police sewices. The Ransley Tasidorce

recommended comprehensive insurance covers for police officets, as well as progressive

measures to ensuri that housing and other welfare conditions of members of the police

service are adequately catered for.

t4-36Furthermore, the training facilities for the police are seriouslyunder-resourced, compared

to the military that has many specialized training facilities. Ihe Ransley'Iasldorce noted

the gap in res-ourcing of police training and services, and recommended that resources be

prioiitized as oppos"d to more and more recruitrnents into the police force.'e8

r4-37The challenges in the national security sector are impacting on how people feel about their
own safety."The national survey shows that over a half of the respondents (Sz%) either

feared for their orr.n personal security or the security of their families. The insecurity in the
country has led to public concerns about the effectiveness of security institutions and the
ca]} foi necessary reforrrrs to curb both the internal ald externa] t]treats to security in the
country.

tsaRansley Report, p. ro7-ro8
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All the time z6.o 19.O 22.O
Sometimes 36.o 27.O 30.o
Rarely 22.O 27.o 25.O
Never 15.O z6.o 22.O
Refused to answer o.1 o.2 o.1
Don't know o.3 o.5 o.4
Total r.oo.o 100.o 100.o

Table r4.r: How often do you fear for your own personal safety or securigr or
for that of

Deuelopment of a Policy on National Seanrity

4-38 The national- government has begun addressing these challenges in several ways. The
government has aclnowledged that the sector faces numerous challenges owing to poor
allocation of resources. On account of this, the government has incieased Uuagetary
allocations to the security sector organs to meet development needs and addressltfrei
huma:: resource challenges in the sector. Notable in thii regard is increased budgetary
allocations i" !h" recent past. Further, in 2014, the govirnment providea meaicat
insurance to police offic-ers. In zot5, the government also made budgetary provisioris
for police houslng _and leasing of vehicles. In the zot5/t6 budget, the government
provided more funds to purchase of armoured cars, helicopters, ind motJrbikes. The
government also provided funds for research. These provisions have been made with a
view to improving the capacrty of the poiice service and other security organs to add.ress
the problem of security in the counEy.

Conclusion and Recommend ations

14-39

L4-40

L4-4L

Thg.9 are many challenges facing the security sector in Kenya today. Some of the
problems are rooted in the disconnect between the law and what is in piactice. Some of
these.challenges can be addressed through an elaborate security s6ctor policy. The
constitulional an-d legal amliguities in the roles and mandate can be cleared through a
policy framework that is developed with the participation of the various institutions
and agencies.

The Constihrtion and the different policing sector laws have identified the roles and
responsib,]ities of various actors. However, there are still challenges of coordination.
Some of these have also been addressed through administrative interventions while
otlers have been addressed through regulations. All the sa-e, tlere is need for an
overarching policy to sketch out details on how to prevent conflicts over mandate.
Specifically, the National Security Poliry will set the patterns of commitments to a plan
of action outlined by the State, including the organizational infrastructure and aitors
critical to delivery of effective security to the citizens.

Among the specific issues that the Nationa-l Security Policy witl address include:

Provide a:r overall policy, adminisbative, and institutionai frameworlg which will
provide a basis for other frameworks in specific areas, such as external security,
internal security, etc.

Provide guidance on sector re-alignment with the devolved government and
goverD.ance and ensure that the security functions of the National Government accord

a
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with the broader sector affangements, as well as ensure that the1, are in line with
principles for democratic policing.

Provide direction u.ith regard to the poiicy of decentralizaiion of security structures,
the role of County Policing Authorities, and broaden the approach to security in order
to ensure that County Governments participate in the management of county security.

Provide guidance on the restructuring of the police and the re-alignment of various
elements of policing.

Provide direction on a proper training for security officials on the comprehensive
approach to security. The same should extend to security service providers that are
outside the State security machinery.

Protide a workable approach and direction towards realization of economic and socia-I

rights as per Arricle 43 of the Constitution in order to address underlying issues of
insecurity.

Other issues relevant to the delivery of the constitutional objectives with regard to
national security.

t4-42 Additionally, Parliament through legislation should resolve the conflict between the
National Police Service Commission and the Inspector General of Police by defining
clear distinct roles for each.

Role and Effectiueness of the National Securitg Council

14-43 The Constitution envisages the creation of infrastructure to support the Nationa-l
Security Council (NSC).The secretariat function is to be carried out by the National
Security Advisory Committee (NSAC), which should have relevalt resource persons to
support the NSC and the NSAC. It should have the main responsibility of preparing and
designing plans, monitoring and the provision of early warnings on matters of national
security.

t4-44 At the same time, Parliament should exert its oversight role to ensure that the security
sector organs operate in line with principles of accountability and democratic order.
Parliament should exercise its role to ensure that composition of the security sector
organs reflects ethnic and regional diversity as required under the Constitution.

L4-45 As part of its grand strategic role of aiigning and coordinating instruments of power,
NSC should lead the process of helping security institutions develop Standard
Operating Procedures (SOPs) for joint operations, includ.ing the determination of lead
agency, and best practices.

14-46 There are evolving forms of crimes and insecurity, such as cybercrimes and terrorism,
that are borderiess and require a different approach to security. The NSC should
develop means of monitoring the local manifestations of emerging threats and
appropriate responses.

Coordination of Police Seruices

t4-47 The National Police Service Commission should develop guidelines on the performance
of mandates that provide the Inspector General of Police with space to effectively
control poiice operations; the guideiines should include matters that the Commission
can delegate to the Inspector General. The guidelines should specifically include:

a

o

177



a A level of discretion to ttre Inspector General with powers to make decisions on
6an.sfs15, promotions and discipline, subject to the NPSC's oversight or approval.

The Inspector General of Police should be vested with a coordinating and lead role in
the execution of decisions of the NPSC, so as to avoid conflict between the Inspector
General and tle NPSC.

a
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PART V

CHAPTER FIFTEEN

CONCLUSION A}ID RECOMMEi{DATIONS

Conclusion

15-1 Kenya:rs adopted a new Constitution in August zoro with a view to building a new
" socilty and breaking away from the past. The values, principles, and objectives of

gor"rrr*"u in the CSnstitution codify the wishes of Kenyans in-the ciyrenJ system of
government. The Corstitution provides an opportuaity to address the challenge of

i-nequities in development, poor governallce, and service delivery.

1S-2 The various provisions, combined, address the root causes of violence and the

perennial tensions that the country continuously witnessed around election time. The

bonstitution provides opporfuniLes for better development_ and -realization of

aspirations of ihe people--igou"roment based on the essential values of human rights,

uqouliay, freedom, democracy, social justice and the rule of law'

15-3 It is noteworthy that the Constitution provides for how lublic resources will be used.
' The provisions on public fina:rce management require the governments at both the

national and the 
"o"rrqy 

level to use iesorr.r"es in a fesponsible and accountable

manner. This underlines the need to use resources in a prudent marner and ensure

that resources help in achieving the objective of the constitution.

1S-4 This audit has shown that public spending is on increase but this is not attributabie to
implementation of the Conltitution. the policy choices by both the F.xecutive and the

l,egislature have occasioned increased spending in certain sectors and, therefore, one

cainot blame the Constitution as an expensive venture. The audit has found that
wastage of resources is on the increase, judged on the basis of growing 'unsupported

expendihrre'.

Progress in Implementation

15-5 Various chapters in this report have evaluated and analysed the implementation
process against the values and objects of the Constitution. An important finding is that
ihe country has achieved important milestones in the last five years.

15-6 One, the Constitution is delivering better services through devolution. AIi the county
governments have embarked on ne* development projects, often in iine with the local

needs. Some have provided services that have never been available to residents since

independence in 1903. Also, citizens have access to relatively better services than in the
past. the marginalised areas have resources for tleir own development as other parts

of tl" countr!. Devoiution is slowly achieving the promise of delivering equitable
services in all corners of the country; it is add.ressing the challenges of imbalances in
development in an unprecedented manner.

tS-7 Two, the Constitution has dismantled the centralised powers of the Executive to a point
where the Executive is checked by various institutions to prevent excesses and abuse of
power. There are constitutional commissions and independent_offices-checking on the

.*"".r". of the Executive and also operating to prevent abuse of office by any person or
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institutions. Parliament and !!e J,iiciary are also independent and have clear powers
to check on one another as well as check the Executiie.

15-8

15-9

15-1O

Three, there is predictability in allocation and disbursement of resources for
development; allocation of resources is not subject to djscretion of a:ry person or
institution. While political considerations, among other factors, determined allocation
of res-ources and/or implementation of key development projects, the Constitution has
established institutions to determine allocation of publiC reiour"es. Furttrermore, t}re
unconditional grant of not less than 15 percent of national revenue given to the county
governments is an insurance against possible politicisation of funding for development
projects. The formula for allocation of resources drawn by the Commiision for Revenue
Allocation (CRA) plays a-n important role in preventing skewed allocation of resources.

Four, tle Constitutio''_has given real meaning to the principle of separation of powers.
The Judiciary has both financial and political independente owing to the facf that it
negotiates its own budget with Parliament rather than with the Executive. It has a
stong internal organ for self governance. Parliament is independent too. Other
governance institutions are also relatively better resourced a-nd better in terms of
independence compared to the past.

In the last three fiscal years, transfers to tle county governments, in absolute terms,
have .grown siguificantly. The transfers have increised from Ksh 195.7 billion in
zor3/r4 to Ksh z7z billion in zor5lt6. This represents a 4o percent growth.
Furthermore, a number of pre-devolution laws have been amended to accord tiitU tt 

"Constitution. The National Treasury has also been supporting the counties to
implement the PFAAct, under tle National capacity Building FramJwork (NCBF).

Challenges of implementation

15-11 Implementation has not been smooth at all. There are tensions between various players
and between 

-th-e 
tw9 levels of government. These challenges have prevented the full

realisation of the objectives of the Constitution. 'Ih"y ["re gerr"rally constrained
improvement of governance.

75-L2 Devolution is itself the best development to take place in Kenya since independence in
1963. It is the_ main 'game changer' irr Kenya today. But devolution is notiealizing its
fr:ll potential because of several challenges. These include limited utilization of fuids,
poor inter-governmental consultation and cooperation, md lack of meaningfi:l
participation by citizens in making critical decisions on county developm-ent
prograrnmes.

15-13 The inevitable conclusion from this report is that the governance culture, mind-set,
attitudes and practices are yet to align with the Constihrtion. The envisaged break with
the past'is yet to take place.

15-14 Yet the Constitution was achieved at a great cost and pain sf flgrnocratic stuggles. The
persons in key positions of public decision-making owe Kenyans the responsibility to
trans]31g the constitutional promise into ach:al benefits and better lives foi all Kenyans.
Any action or lack of action that runs contrary to the constitutional objectives is a

lebayal of the efforts, sacrifices, and resources that were committed by Kenyrr,." to give
tltemselves a new Constitution and, therefore, a new artd better life. fherl are mErny
areas of implementation ttrat have shown a real potential to negate the constitutional
spirit. This report has identified them and made recorrmendations on how to
shengthen implern sntati6r.
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15-15 Thjs aud.it has identified areas rvhere there is constrained progress. It has also made

recommendations for even better performance so that the citizens c2n see the actual

benefits of this Constitution.

Public Exlienditure and Lack of Accountability

15-16 The devoiution and sharing of resources of resources arnong the 47 county
governments, alongside establishment of new public offices, have led to observations
ihat the Kenyan Constitution may be too expensive to implement. However, this audit
f,nds no evidence to support the assertions that the implementation of the Constitution,
alone, is responsible for increase in public expenditure. Although the public
expenditure and spending are on the rise, and wage bill is on increase, implementation
of the Constitution is not the only factor accounting for this increase. Partiy responsible
for this trend are the national government development projects, and the increasing
size of government owing to recruitments at national and county level, and repaynent
of debts.

rS-rZ There is also a rise in unsupported expenditure and general wastage of public funds.
There is an increase in "unsupported expenditure" as a percentage oftotal government
expenditure by more than two-fo1d since 2o1o. Wastage is on increase yet tle
Constitution provides for principles of public flnance management that require
prudence, accountability, and public paficipation in the use of public resources..

r5-r8 Breach of ethics by public officers and corruption are on the rise. Reports by the
Controller of Budgets, Ethics and Anti-Comrption Commission, and the Office of the
Aud.itor General ieveal declining standards of behaviour, wanton wastage of public
funds, stealing, and other practices that do not accord with the letter and spirit of the
Constitution.

15-19 Analysis of the public wage bill has revealed that the wage bill is on the rise but this is
within sustainatle limits. The increase in wage bill requires attention especially in
regard to rationalisation of human resources at both the county and the national
government levels. Indeed, the national government wage bill should not remain at the
pre-devolution level because service delivery functions have been devolved. On the
other hand, the county governments should not be compelled to shoulder the burden of
a wage bill that owes much to unnecessary staffing inherited from the former local
governments; they should not be compelled to retain personnel that they do not need.

15-20 There are challenges with regard to how Parliament and the County Assemblies
surrmon members of the Executive to appear before the house committees. This
constrains the calendar and time resources of the Executive. This also happens at the
Countylevel.

LS-2L Budget making in an election year is also problematic. The Constitution provides for
elections to be held in August of the election year, yet the budget should be finalised
and presented during the month of June. This is the period of intense political
campaigns. There is a risk of MPs lacking sufficient time to review and pass the
bud.gets. There is a risk that there will be delays in passing budgets during an election
year.

Policy Context and Institutional Governance

tS-22 The provisions in the Constitution on governance and political processes require a new
constitutional culture that is based on consultation and cooperation, democratic
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governance, and accountability, arnong other values listed under Article ro of the
Constitution. This calls for a change of the governance a:rd political culture in the
country. The ambiguities in the Constitution a:rd law require a careful review and
development of policy measures before implementation.

This aud.it has noted a tendency of developing laws before formulating policies.
However, the international best practise demonstrates tlat laws are developed to
n-urt91e and promote policies; policies come before the law is developed. The report has
also identified the lack of clear, comprehensive and coherent policies us ori of the
greatest threats to the implementation of the Constitution.

15-23

15-24

15-25

L5-27

It is noted here that a comprehensive policy tlat identifies aII factors to be considered
precede a-ny laws, decisions or measures taken to implement the Constitution. The
absence of such policies is leading to conflict, ineffectiveness, and plain g6r5rim
among many players. Some of the laws are passed without adequate consultations. In
this regard, the institutions to facilitate consultation and cooperation between the two
levels of government are not effectively used. Instances of inadequate coruultation and
cooperation include the restructuring of the provincial administration, and
development of laws affecting counties at the national levei.

The implementation of the Constitution has also'witnessed instances of resistance to
change: various sections of this report have cited a number of actions that subvert
ra$ei than promote, the constitutio'nal objectives. For instance, Parliament passed thJ
Political Parties Act that seeks to re-introduce parfy hopping; Parliament also passed
the CDF Act to provide development services alongside the devolved functioni. The
national Executive too has often ignored advice from institutions such as the former
Commission for the Implementation of the Constitution (CIC) and assented to these
laws.

Safeguarding the Sovereign Will of the People

L5-26 The report has demonstrated the ma:ry instances of inadequate participation of the
people. The survey conducted by the Working Group, whose findings are ieferred to at
length in this report, reveal that a very small part of Kenyall feel involved in
governance and in decision making at the two levels of government. This is an
indictment of institutions required to ensure public consultation.

Importantly, the audit reveals that State officers and institutions are not strictJy abiding
by the various provisions of the Constitution. Both the county governments and thi
Nationaf Government have not pursued policies to promote national cohesion and
unity; they have not been effective in ensuring that recruitment to public offices reflects
regional and ethnic diversity of the counFy and t}re count5i, with regard to tle county
governments.

Surnmar5l of Recomrnendations

15-28 Maay recommendations have been made at the end of each chapter of this report. This
section, therefore, recapitulates on the 6ain 6nss. Presented here is a summary of the
key issues and the message tlat this report is passing with a view to improving
implementation of the Constitution. The aim here is to ensure that tlere is effective
implementatiou so that Kenyans can realize the firti benefits of the Constitution.

Deuolued Gouernrnent

1,5-29 The preceding parts of this report have demonstated how devolved government and
governance have enhanced access to essential seryices- The audit has shown the initial
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successes of the devolved s)'stem of government' Ho-wever' the audit has identified a

io-U". of challenges and has made 
"certain 

recommendations to enhance de'olution'

fhir s""tiot higtrli[hts some of t]re main recommendations'

Legblatiue

. There is a missing link betrveen the Senate (representing and safeguarding county

interests at the n"ational level) and county governments' A law should be enacted

to establish a formal link between the Senite and the county governments. This

may tak; th. t"r* or quarterly meetings tg ."T?* county issues and assess the

representation role of the Senator at the national level'

. The Success of devolution has occasioned demalds for increased resources to the

county governments irr order to enable them provide more services. However, not

all county goverD.ments are able to raise iufficient Ievenue to add to their

budgets.itli .""o-*"nded that costing-analysis be underiaken for functions

excluSive to the coUnty governments, the national government, concurrent

functions, and residual functions'

. It is furtler recommended that the costing analysis guide the decision on the

arnount oi funds to be allocated to the 
"o"oty 

governments and the national

goveilIment.

Policy

. Implementation of devolutiorr S25 $een Soilg 9" without a comprehensive policy'

T.his fras resulted in conflicts and ineffectiveness in implementation. It is

,""o**""ala-tt ut the poiicy on devolution be finalised to guide implementation'

ft t ,eco-*ended thaf the government ministries, deparhnents, parastatals and

"th", 
;;;;;i;s dealing wifh devolved functions and tunctions relevant to

deuolotiS., shouid 
"rr.Iio, 

their policies on the new devolution policy once it is
launched.

. As a standard practice, both levels of government should ensure tltat

"o-pr"ir*.i* 
poii"l"r (that defines the issues that the law is to address) precede

tfr" *"Li"g oirif t"*r to be enacted. Furthermore, a1l public instihrtions at the

,r"tior[ "id 
county Ievel should align their activities and processes with the

policies made by both the national and the county governments'

Adminis h^ah u e / institutional

. Not all county governments are devoting at least 30 percent of resources to

a"u"fop*""q'thE national governmentis-also failing to.devote 30 percent of the

"*p"r,&tor" 
io developm"rri in some of the sectors. It is recommended that the

. National Gor"rrr*"of and county governments should adhere to the statutory

."qri."*"nt of ensuring that at ieist So percent of resources are dedicated to

derr"loprnent expend.ituie as opposed to reiurrent expenditure. The Conholler of
Budgei should bi more stringent in the enforcement of this requirement'

. The IGRTC should put in place measures to ensure that all resolutions by the

Summit and other intergovernmental relations are implemented.
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Impact of the constitution on Derivery of social services

15-30 The division.of roles in service provision beMeen the nationa-l and. county governments
has led to improvement in service delivery. ereas tu.t *.r" p;;;j;:;""red and
m-arginalised h.aye see-n al improvement in piovision of vital r"*ii* i"i..tor. ,r.h ,"education, health, and infrasfucture. Howe-ver, t]rere is still a numb.i of.nat.nges inservice delivery that have been highrighted in the chapter.

15-31 Whi]e there is a general increase in facilities and coverage of essential services, there isneed to ensure that huma-n resources are distibutedequitabiy-:p".r"r""t off"riogspecialised services and who are concenbated in Nairobi'sho;ia b";;plr|"a to tl"counties where they can service one or more counties.

Irnpact of the Constifutiorl ortthe econorng

15-32 Implementation of the Constitution has corresponded with an increase in publicexpenditure/spendilg ard an increase in unaccou-ntability oip"bli;funE. cro**, ofwage bill is also onthe rise, but the data on these varies from one .o*." lo .*ther, yetthis is the data used for planning and bud.geting po.porus.. The Kenya National Bureau of Slatistics -a otU", relevant agencies should keepand regularly update coherent datasets on ttre economy at both the county andnational government level.

' The Salaries and Remuneration Commission (SRC) should develop a clear policy
to manage the public sector wage bill.

' SRC should take measures to reduc" lqd lshtlv cap allowances paid. to public
of,ficers, including State officers. It should takE measures to reduce *a tightly 

""pthe allowances and other emoluments paid to Members of parlier.ent and
Members of County Assembly.

' A-ttempts to rationalise salaries within the public sector should be completed andshould 39t*. disparities willin sectors, departments and agengies'rs *eu asinequalities between pay by different agencies.^

' The county governments should retrench ttre staff that they do not require forgsrtein services. The National Government should nefp' thl* lo 
-.fr.a 

of
unnecessary staff.

' There is a need tq hu": a legislation E ing direction on budget making during an
election year; the law should provide for 

"-rho.t.. 
time perio-dfor the n?tional andcounty heasuries to -prepare and present budgets. The amendment shouldprovide for budget to be finalised and presented. freferably drr.i*E;;ont1 ofMarch in an election year.

o fi law should be inuoduced to- allow the government (county and national) tosupport es-sgntial upenditure based on previous appioved 
-budgets 

whenever
there is 

3 
del.av in the passing of bud.gets. The list of such ..p""diirr; should beprepared and presented in the 3"nuat budget with a provision to .rpplrt tl"* ,t

the level of prwiogs 
_approved budget awai-ting the legislatur;t" ;;r'th; budget.

The Iist should indude mandatory items that Iiave beJn paid over'the-years.

' The list should also include items, which have potential to paralyse services if the
budget is not approved in time. In this regard, ih" ,-.odd."1-.ilJJ;;or.ia" fo,
-Co!|ty Governments to negotiate nnanciA facility arraDgements with public
banl$ to allow tlem address short term liquidity problems ih"o th"."-ir iaary
in approval ofbudgets.
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Legislature and Representation of the People

15-33 The Constitution has evolved several leveis of representation of the people. A
comparative analysis with comparators (in terms of population size, economy,
geographical size and levei of development) reveals that Kenyans are over-represented.
iheintroduction of bicameralism (through establishing ihe National Assembly and the
Senate) has aiso led to complications and conJlicts in the general legisiative process and
on matters regarding oversight.

The electoral system of 'First Past 'rhe Post' has also prevented implementation of the
principle that not more than two-thirds of the members of elective or appointive
bodies shall be of t}le same gender.

To address these challenges, it is recommended that Kenya reduces the number of MPs
and the MCAs without compromising national values on diversity, protection of
vulnerable groups, and the marginaiised, and the equality principle regarding gender. It
is specificaliy recommended that:

. Kenya should adopt Mixed Member Proportional Representadon (MMPR)
electorai system to ensure better representation of all Kenyans, ethnic groups and
regions, and special interests including women, persons with disabilities, youth,
marginalised communities, ald other groups,

15-34

15-35

Kenya should reduce the number of representatives at the national and county
Ievel. The MMPR system will make it easier to reduce the numbers and manage
the diversity. This wil also make it possible to implement the gender principle as

per the Constitution.

c

A dminis tr atiu e / I nstitutio nal

15-36 The practice of the presidential system of government is yet to be institutionalised.
Parliament should undertake regular trainings and other capacitybuilding initiatives to
help Members of Parliament effectively practise under the presidential system of
government

Electoral Management

tS-37 The chapter on electoral system and management has highlighted a number of areas
that require attention. These include the need for efficient management of eiections. In
this regard, it is recommended that there be established a lean, efficient, transparent,
and accountable body to manage elections in the country.

Judiciary

15-38 The Judiciary has undergone positive hansformation under the current constitutional
dispensation. However, it has also faced credibility challenges following allegations of
corruption in the courts. The main recommendations are:

The JSC should develop a transparent criteria for undertaking lifestyle audit of
Judicial officers and staff, and underlake the audit preferably after every three
years.

The membership of the National Council for Administrative Justice (NCAJ)
should be expanded to include representatives of Parliament.

a
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The membership of the Judicial service commission (JSC) should also be
reconstituted to increase representation of administative and other non-judicial
staffworking in the Judiciary.

It is recommended that the iaw be enacted to resource the Judiciary at an agreed
percent share of the national revenue per annum, in order to ensure that the
Judiciary has predictable and adequate resources to carry out its functions.

The Judiciary Fund provided for in the constitution shou-ld also be
operationalized.

Membership of the Supreme Court should be opened to other disciplines other
tlan law to allow for broader scope of making progressive jurisprudenie.

National Executive

15-39 Important gains have been made at the nationai level in terms of implementation of the
Constitution. The national Executive carries the burden of ensuring that institutional
and governance processes at the national level are aligned to the Constitution. While
there is good progress in some areas, there are still some'challenges that need to be
addressed. It is recommended that:

A consultative process be initiated to further discuss the restn:cturing of the
provincial administ'ation. The resEucturing process should be guided by the
IGRTC and ensure that both levels of government are involved.

Duplication of efforts a:rd resources by both the county governments and ttre
national governrnent should be eiiminated through improved coordination of
national and county government sewices, especially at the county level. The
iGRTC should develop guidelines to facilitate enhanced consultations and
cooperation between the two levels of government in all sectors.

The IGRTC should lead the process of clarifying concurrent functions between
the two levels of government

NationalValues and Principles of Governance

a

a

!

15-40

15-41

The audit shows that there is limited adherence with the national values and principles
of governance, as well as principles on integrity and leadership. The National
Government and county goverrlments have not been effective in enhancing regionai
and ethnic diversity in recruitrnents to public offices. This has had the effect of limiting
tle extent to which national cohesion and unity can be achieved.

The eomposition of the national government is skewed in favour of two communities,
whiie the composition of the public service across some of t}'e +Z counties shows
d,ominance of the majority ethnic communities in counties. It is recommended that:

Recruitment of civil servants caters for ethnic and regional ba_lance as pe5 the
aspirations of the people of Kenya.

At the coqnty level, the counties should develop a recruitment policy to guide on
the principles of ethnic and social inclusion to enable the county public service to
reflect regional and ethnic diversity as per the requirement of the Constitution.

a
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GAZETTE NOTICE NO.5618

MEMBERS OF THE WORKING GROUP ON THE SOCIAL

ECONOMIC AUDIT OF THE CONSTITUTION

lT lS notified for the general information of the public that pursuant to the Resolution made by the National Assembly

and dated the 26th February, 2014, establishing the Working Group on the Social Economic Audit of the Constitution,

the following have been appointed as members:

Edward Ouko, Auditor-General - (Ch ai rperso n ) ;

Members:

Lady Juslice Linnet Ndolo

AbdirizakNunow (Dr.)

Susan Mang'eni

Mwarapayo A. Wa-Mwachai

Elizabeth Owiti (Dr.)

Erastus Wamugo
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Joint Secretaries:

Philip Kinisu -( Head of Secretariat)

Milcah Ondiek

Waniiku Wakogi

The mandate o{ the Working Group is to-

(a) assess the impact ot the implementation of the Constitution to the Nation's economy and in particular its public

finances;

(b) make a rapid assessment of the impact of the implementation of the Constitution on public institutions;

(c) evaluate the social impact resulting lrom the implementation of the Constitution;

(d) make recommendations to the National Assembly on potential measures that could better enhance prudent

management of the muntry's public resources; and

(e,) investigate, determine and advise on any relevant matter consequential or incidental to the foregoing.

Reporting:

(a) The Working Group shall work under the Office of the Auditor-General and report 1o the National Assembly; and

(b) Shall regularly consult, where it deems necessary, tf,e National Assembly through the Budget and Appropriations

Committee.

Mode of Operation:

ln performance ol its mandate, the Working Group shall regulate its own procedure.

Duration:

The duration of the Working Group shall be a period of seven (7) months with effect from publication date of this

notice.

Secretariat:

The Secretariat of the Working Group shall be at the Otfice of the Auditor-General, Anniversary Towers, University

way, P.O. Box 30084{0100 Nairobi.

Costs:

The costs incurred by the Working Group, including but not restricted to facilitation and payment of allowance in '

respect of members and secretaries of the Working Group, shall be defrayed from Voted funds of the Parliamentary

Service.

Dated the 1 1th August, 2014.

EDWARD R.O. OUKO,

Auditor-General
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Annex 3: LIST OF E)CPERTS AND PEER REVTEWERS

1. Prof. P.L.O. Lumumba
z. Kithinji Kiragu
3. Dr. Katumanga Musambayi
4. Dr. Mutakha Kangu
5. Major General Muhammed Hussein Ati (Rtd)
6. Dr. Mbui Wagacha
7. Dr. Adams Oloo
8. Dr. David Nfii
9. Dr. Conrad Bosire
10. John Mutua
11. Dr. Samuel Siringi
t2- Dr. Othieno Nyanjom
13. Prof. Winnie Mitullah
L4- Duncan Okello
15. Albert Mwend.a
16. Kwame Owino
tZ. WaikwaWanyoike
18. Dr. Mutuma Ruteere
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List of Ind.ivid.ual Stakeholders Consulted.

1. Hon. Raila Odinga
z. Hon. Kalonzo Mugyoka
3. Hon. James Orengo
4. Ms Atsango Chesoni

5. Prof. Yash PaI Ghai
6. Prof. P.L.O. Lumumba
T. Hon. Abdikadir

Mohammed
8. Hon. Prof. Githu Muigai
g. Hon. Mutava Musyimi
10. Hon. Aden Barre Dua-le
11. Hon. Francis Nyenze
t2. Hon. Dr. WillyMutunga
13. MsA:rneWaigun
14. MR Justin Bundi
15. Hon. Isaac Ruto
16. Hon. Njoroge Baiya

L7

r8
L9

Hon. Jakoyo Midiwo
Kinuthiawa Mwangi
Hon. Elane Ethuro

CORD Coa.Lition Leader
CORD Coalition Deputy Leader
Senator, Siaya County
Executive Director Kenya Human Rights
Commission
Director Katiba Institute
Director, Kenya School of Law
Advisor, Constitutional and Legal Affairs to the
President
Attorney General
Chair, Budget and Appropriations Committee
Maj ority Leader, National Assembly
Minority Leader, National Assembly
Chief Justice and Head of Jud.iciary
Cabinet Secretary for Devolution and Planning
Clerk of the National Assembly
Chairman Council of Governors
Ch airm an Co nstitution Impl ementation Oversi ght
Committee
Deputy Minority Leader, National Assembly
Chairman, Transition Authority
Speaker Senate

List of Consultation Forums Held With Various Stakeholders

r. County Assembly Majority and Minority Leaders and Select CECs N/Eastern Region
2. County Assembly Majority and Minority leaders and Se1ect CECs South Rift Region

3. County Assembiy Majority a:rd Minority Leaders and Select CECs North Rift Region

4, County Assembly Majority and Mi-uority Leaders and Select CECs Western Region

5. County Assembly Majority and Minority Leaders and Select CECs Eastern Region
6. County Assembly Majority and Minority Leaders and Select CECs Nairobi County

7. County Assembly Majority and Minority Leaders aad Select CECs Central Region
B. County Assembly Majonty and Minority l.eaders and Select CECs Coast Region

9. County Assembly Majority and Minority Leaders and Select CECs Nyanza Region
10. Chairpersons of Independent Offices and Constitutional Commissions
11. Parliamentary Committee on Agriculture, Livestock and Cooperatives
t2, Parliamentary Committee on Education, Research and Technology
13. National Gender and Equality Commission
t4. Association of Physically Disabled of Kenya
15. Commission on Ad.ministrative Justice
16. Central Organization of Trade Unions
tZ, Parliamentary Committee on Health
rB. County Assemblies Speakers Forum
Lg. Commission on Revenue Allocation
20. Anglican Church of Kenya Bishops
21. Federation of Kenya Employers
22. CountyCommissioners
2j. The National Treasury
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Annex 5: LIST OF DOCI-I:MENTS REVIE\4IED

r Constitution of Kenya Review Commission (CKRC) 'The final report of the Constitution of
Kenya Review Commission' (zoo5)

z CIG.C/ National Constitutional Conference (NCC) 'Verbatim report of plenary
proceedings, presentation of the draft Bill, - Chapter Ten, 'Devolution of powers' held at
the Bomas of Kenya or: 22, z3 and z6 March zoo3' (zoo3)

3 CKRC (zoo3a) 'Special working document for the National Constitutional Conference:
Report on devolution of powers'(zoo3)

4 CKRC'Report of the workshop on devolution of power and good governance' (zoo3)

5 Committee of Experts on Constitutional Review (CoE) 'The report of the Committee of
Experts on Constitutional Review issued on tle subrnission of the Revised Harmonized
Draft Constitution to the Parliamentary Select Committee on Constitutional Review on B
January 2o1o (2o1o)

6 CoE 'Final report of the Committee of Experts on Constitutional Revier,r/ (zoro)

7 Kenya National Diaiogue and- Reconciliation (IC{DR) 'Longer Term Issues and Solutions-
Constitutional Reviera/ (4 March 2oo8)

B NCIC 'Towards cohesion and unity in Kenya: ethnic diversity and audit of the civil service'
(abridged. versioq) (zoro)

9 National Integration and Cohesion Commission (NCIC) 'Road to Cohesion (zorz)

10 The CapacityAssessment and Rationalization of the Public Service (CARPS) report (zor5)

11 OECD 'Lessons Learned on Donor Support to Decentralisation and Iocal Governance'
(DAC

t2 Parliament of Kenya (National Assembly) 'Report of the Parliamentary Seject Committee
on the Review of the Constitution of the Reviewed Harmonized Draft Constitution' (zoro)

13 Republic of Kenya 'Study on the impact of the Local Authorities Service Delivery Action
Plan'(Kenya Local Government Reform Programme (KLGRP)) (zooZ)

t4 Republic of Kenya 'Report of the Commission of Inquiry into Post-Elections Violence'
(CIPEvl (zoo8)

15 Republic of Kenya'Report of the Independent Review Commission on the general elections
held in Kenya on z7 December zooT'(Independent Review Commission (IREC) Nairobi:
Government Printers (zoo8)

16 Republic of Kenya 'Report of the Commission of Inquiry on l,ocal Authorities in Kenya: A
stratery for local govqrnment reform in Kenya' (rgqS)

77 Republic of Kenya 'African socialism and its application to planning in Kenya' Sessional
Paper No ro of 1965

18 Repubiic of Kenya (Office of the Deputy Prime Minister and Ministry of Local
Government) 'Finai report of the Tasldorce on Devolved Government: Developmental
devolved government for effective and sustainable counties' (zorr)

t9 Republic of Kenya 'sessional paper No. r of 1986 on economic management ald renewed
growth'(rq86)
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zo Republic of Kenya'Report of the Commission of Inquiry: Public Service and Remuneration
Commission LgTo-Zt' (tgZ t)

2L Republic of Kenya 'Report on devolved functions, structures and staffing for county
governments' (Ministy of State for Public Service) (zotz)

22 World Bank 'Navigating the storm, delivering the promise: With a Special Focus on
Kenya's Momentous Devolution' (Kenya economic update) (zorrb)

Constitutions an d legislation

r Constitution of Kenya zoro

z Constitution of Kenya, Act No. 5 of 1969 (repeaied)

Draft Constitutions

r CKRC 'Report of the Constitution of Kenya Review Commission (volume two): The Draft
Bill to amend the Constitution' (zoor) (Ghai Draft)

z CKRC/ National Constitutional Conference 'The Draft Constitution of Kenya 2oo4'
(circulated to delegates and commissioners on 2g March 2oo4) Incorporating
recommendations after verification by commission, adopted by the National Constitutional
Conference on 15 March zoo4 (Bomas Draft)

3 Republic of Kenya 'Proposed New Constitution of Kenya zooS (Wal<o Draft)

4 CoE'Harmoni.qed Draft Constitution of Kenya'(r7 November 2oo9)

5 CoE'Revised Harmonised Draft Constitution of Kenya' (B January zoro)

6 Republic of Kenya 'Proposed New Constitution of Kenya' (23 February zoro)

Legislation

r Constitution of Kenya Review Act Cap 3A laws of Kenya

z Pubiic Finance Management Act No. rB of zorz

3 Transition to Devolved Government Act No. r of zorz

4 County Governments Act No. t7 of. zotz

5 Urban Areas and Cities Act No. r3 of zotz

6 County Government Public Finance Management Transition Act No. 18 of zor3

7 Intergovernmental Relations Act No. z of zotz
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Annex 6: MEMORANDA RECETYED

1. Commission on the Implementation of the Constitution
2. Independent Electoral and Boundaries Commission

3. Kenya Private Sector Alliance

4. Law Society of Kenya

5. Leader of Majority (National Assembly)
6. Central Orgarrization of Trade Unions (COTU)

7. Supreme Council of Kenya l{uslims (SLIPIGM)
B. Commission on Administrative Justice
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Ann e>: 7 : Q UESTI O NEIA-IR-E F O R C O IINTY LE\iEL O F GO\aERI\I1\{ENrI

County
Constituency

A3 Ward
A4 UrbanlRural Urban....1 Rura]......2
A5 Date Day /I4onthJ20I5
A6 Samplins point

A1 Start time
A8 End time
A9 Name of enumerator
A10 Name of respondent

Ail Phone number of
respondent

Al2 Supervisor
A13 Spot checker

A14 Duration of residence

Good morning/afternoon ...My name is ....I am from the Office of the Auditor General and we
are conducting a survey about how peopie feel about a number of things tlat affect them in
relation to the constitution 2o1o. Your answers will help the National Assembly to make
important decisions based on the TORs for the Social Economic-Audit. There is no right or
wrong answer.

BACKGROTJND OF RESPONIDENT

TTCK OR CIRCLE AS APPROPRIATE THROUGHOI.]'I THE UESTIONNAIRE
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tMale
Female 2

B:. Sex

118 - 35 yeals
235 - 44 Years

45 - 54 vears 3
455 - 64 veals

6s vears and above 5
RTA qB

qq

Bz Age

Don't Know

No formal education 1

Primarv school 2
3Secondary school

Hieh school (A-levei) 4
5Post-secondary (Vocational

training, certificate or
diploma)
University decree 6
Post-craduate desree 7

BOthers e.s. relisious studies
RTA SB
Don't Know qq

Bg Highest level of education the
respondent has completed

Emploved 1

Self emploved 2
B4 What do you do for a living

UnemploYed



Student 4
Others 5

B5 What is your religion Catholic
Protesta:rt (ACK PCEt
Methodist)
SDA
Muslim
Hindu
other

1

o

3
+
5
6

B6 The number of years the
respondent has lived in the area
(county)

o - 3 years 1

4 - 10 years 2
More than 10 years j

RTA s8
Don't know qg

General Quqstions
r. Thinking about things in Kenya today, are things going in the right direction or wrong
direction?
Direction Code
Right direction(Go to Q z) 1

Wrons direction [Go to O r) 2
Some in right and some in wrong
direction

3

RTA s8
Don't know 99

z. Why d.o you say that things are going in the rig[t direction or some in the right direction?
Kindiy elaborate.
MULTIPLE RESPONSES, PICKTHE FIRST TIIREE

Indicators 1st

resDonse
G) ,"u
resDonse

(c) 3'd

response
There is good leadership 1 1 1

Affordable life 2 2 2
Development is taking place (roads,
water, health)

3 3 3

Cost of Iivine is not hieh 4 4 4
There is peace/harmony 5 5 5
Others 6 6 6

RTA q8 9B 98
Don't know 99 99 gs

3. Why do you say that things are going in the wrong direction or some in the wrong direction?
Kindly elaborate.
MI.II]TIPT .E RESPONSES PICKTHE FTRST THR.EE
Indicators (a) r"t

resDorrse
G) ="uresDonse

(c) sd
resDonse

Hieh cost of livine 1 1 1

Cormption 2 2 2

Poor leadershio 3 3 I
Tribalism 4 4 4
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Unemplo\rment 5 5 5

InsecuriW 6 6 6

Others 7 7

RTA e8 98 SB

Don't know gg qg 99

4. Thinking about your life today compared to three years ago, how would you describe your
Iife?

SECTION A: PERCEPTIONS ON REPRESENTATION
r. I am going to ask you about certain leadership posts and whether you know t}e names of the
leaders ln these positions. Do you know the name of the following? RECORD NAME AS

MENTIONED BYTHE RESPONDENT. DO NOT CORRECT THE RE,SPONDENT IF WRONG
NAME IS MENTIONED.

Leadership
position

RecordName Code Code

Right
name

Wrong
name

RTA Don't
know

Your MCA 1 2 qB gq

Your Member of
Parliament

1 2 g8 99

Your County
Women
Representative

1 2 98 99

Your Senator 1 2 s8 gq

Your Governor 1 2 gB 99

z. In Parliament and the County Assembly, tlere are members who are nominated by their
parties to represent different interests. Please tell me the names of nominated leaders where
applicable - Record verbatim all the narnes in each casel

a. Nominated MCAs in your county
assembly

b. Nominated MPs,.............
c. Nominated Senator .........

3. In your viewwhat are the three key functions of elected MCAe MP, Women Representative
and Senator?
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Life situation/status Cod.e
Better 1

Same 2

Worse
RTA 9B
Donrt know

Funetions Mernber of
County
Assembly

Merrrber of
Parliarnent
- National
Assembly
(MP)

Women
Representative

Senator

l,eeislation (Makine laws. 1 L 1 1



Representation (Listen to us
and speak on our behalfl

2 2 2 2

Oversight 3 3 3 3
4 4 4 4

Budsetine 5 5 5 5
Security 6 6 6 6
Bringing or managing CDF 7 7 7 7
Other specifu): 8 8 8 8
RTA q8 98 9B e8
Don't know 99 99 99 qg

4. In your view what are the three key functions of norni-nated MC,\ nomilated Mp and
nominated Senator?

Perforrnance rate Senator MP MCA
Very sood 1 1 1

Good 2 2 2
Fair 3 3 3
Bad 4 4 4
Verybad 5 5 5
RTA q8 s8 98
Don't Know sg gs 99

5. I aT now going to ask you about performance of the elected representatives. How would you
rate the performance of your elested Ieaders -Governor, Deputy Governor, Senator, Women
Representative, Member of Parliament (MP), and Member of county Assembly (MCA)?

6. low would you rate the performaace of norninated leaders includiqg Senator, Member of
Parliament (MP) and Member of County Assembly (MCA)?

Functions Member of
County
Assemblv

Member of
Parliarnent

\Momen
Representative

Senator

Lesislation (Makine laws) 1 1 1 1

Representation (Listen to us
and speak on our beha]O

2 2 2 2

Oversight 3 3 3 3
Development 4 4 4 4
Budgetine 5 5 5 5
Security 6 6 6 6
Brinnng or managine CDF 7 7 7 7
Other (specifu) B I 8 8
RTA e8 s8 e8 s8
Don't lorow qg g9 99 s9

Perforrnance
rate

Governor Deputy
Governor

Senator 'Women

Rep
MP MCA

Verygood 1 2 2 2 2 2
Good 2 3 3 3 j 3
Fair 3 4 4 4 4 4
Poor 4 5 5 5 5 5
Very Poor 5 6 6 6 6 6
RTA q8 9B e8 s8 98 e8
Don't Know g9 gg gg 9S gg gg
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7. Did you vote in the last generai election - Yes/No. If NO proceed to 9

B. in the last general election held in March 2013, you elected six leaders at the same time in the
same polling station. \Atrat was your experience with actual voting - the picking and marking of
the ballots - inside the voting booth?

Voting experience Code
It was very easy to do so 1

it was just easy/no problem 2
It was diffi cult/confu sine 3
It was extremelv difficult for me 4
Can't remember 5
RTA q8
Don't Know 99

9. Concerning your experience rvith the last general election held in March zo:-3, how much do
you agree with the following?

Experience Strongly Agree Disagree Strongly Disagree
It was very easy to
t ote

1 1 1 1

I took too iong to
vote because the
queue line was long

2 2 2 2

I did not find my
narne easily

o 3 3 3

The election officials
were not helpful

4 4 4 4

Can't remember 5 5 5 5
RTA SB qB qB e8
Don't Know 99 99 9g gg

10. Do you think that education qualifications should be considered when electing leaders?

Cod.e
Yes I
No 2
RTA 9B
Don't know 99

11. In your view, what should be the minimum educational qualification for someone vying for
the following positions? SINGLE RESPONSE PER ELECTIIE POST

Universitv Collese Secondm Prirnary None RTA Don't Know
President 1 4 q s8 oo
Governor 1 2 4 ( s8 9S
Deputy

Governor 1 2 4 5
98 99

Senator 1 2 ? 4 5 s8 oo
Women

Reo
1 2 J 4 q

98 99

MP 1 2 4 5 98 ao
MCA 1 2 4 5 98 qq
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12. Now I am going to ask you about community problems. in the past 1 year, has your
community had a problem in your area that they had to ask for help or cooperation to resolve it?

Yes 1

No (SKIP TO OUESTION rs) 2
Retused (SKIP TO OUESTION rs) s8
Don't know (SKIP TO OUESTION rs) 99

13. What kind of problem was it? \IVRITE DOWN VERBATIM.
Problem:

14. Whom didyour community approach/askto solve the problem? MTILTIPLE
RESPONSES, CODE UPTO 3 RESPONSES

r5. I am going to again ask about your satisfaction with the performance of the elected leaders.
How satisfied or dissatisfied are you with the following:

16. Which is the most effective way to communicate with your MP and MCA? READ LIST
SINGI.E RESPONSE

1st

Approached
2nd
Approached

3dApproached

County office 1 1 1
Counff Commissioner 2 2 2
MCA 3 j ?
Police 4 4 4
Ward Adminisfator 5 .q 5
CDF office/Member of Parliament 5 6 6
Women Representative's offi ce 7 7 7
Church I 8 8
Mosque I 9 q

Temole 10 10 10
Non-government organization 11 11 11

Chief L2 t2 L2
Media 1q 13 13

Others
RTA s8 e8 s8
Don't Know qq qq 99

Satisfaction
rate

MCA MP Senator Women Rep Governor

Very satisfied 1 1 1 1

Somewhat
satisfied

2 2 2 2

Somewhat
dissatisfied

3 3 3 3

Very dissatisfied 4 4 4 4
RTA s8 s8 s8 SB
Don'tknow 99 qq qq qq

Member of
Parliament

Member of Coungy
Assemblv

Contact MP /MCA directlv 1 1

Personal assistants 2 2
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Middle Brokers .1

T SMS or Facebook 4 4

Relatives 5 5
6 6

tions 7

P activists 8 I
Others I g

RTA qB qB

Don't Know gs qg

17. Now,I am going to ask you about a d.ispute between you and someone else. When you have a

te to whom do for he1 to solve the te?

rB. In the last general elections, you directly elected a total of six representatives (leaders), the
President, the Governor, the Senator, The Women Representati ve, the Member of National
Assemo"ly (MP) and the Ward Representative (MCA). What is your view on the total number

eiected leaders their roles?

19. How important is each of the following to you personally [V. Important, Important, Not
Important, Not important at all)

Level of
Importan
ce

MC
A

SEN
ATO
R

MP GOVE
RNO
R

lAtrornen
Rep

Nominated Senator

very
important

1 1 1 1 1 1

importaat , 2 2 2 2 2

Not
important

3 J 3 3 J 3

Not 4 , 4 4 4 4

CodeOfficer
1Chief
2MCA
.1Police

Adminishator
5Administrator
qBRTA
ggDon't know

GOVE
RNOR

Women
Rep

Nominated SenatorMC
A

SENA
TOR

MPLeaders

11 1 11 1 1There are
few elected
leaders

22 2 22 2 2There are
too many
eleeted
leaders

JJ JJ J J JThere are
just enough
elected
leaders

qB SBq8 q8 q8 SBRTA qB
ggqq qg sq ssDon't Know gg 99
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important
at all
RTA qB q8 9B s8 e8 g8
Don't know sg q9 qq qq 99 gg

20. What would be your preferred totai number of the elective position?

zr. If you were given a choice of doing away with some of the elected and nominated posts in
Kenya today, which one would you recommend to do away with? (Tick as per mention).

Post Code
MCA 1

Senate 2
MP
Women Representative 4
Nominated Senator 5
Nominated MCA 6
NominatedMP 7
Governor 8
Deputy Governor 9
RTA e8
Don't Know 99

zz. Briefly give reasons for your ans\.vers in question 2L?.....
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CodeFunctions
1Foreisn affairs, foreicn policy and internationaj trade
2The use of international waters and water resources
3Immigration and citizenship
4The relationship between religion and state
5Language policy and promotion of official and local

lansuaees
6National defense ald use of t}te national defense

services
7Police services
8courts
gNational economic policy and planning
10Monetary policy, curency a-nd banking(including

central ba:rkine. insurance and financial corporation )
11National statistics and data on population, the

economy and society Eenerally
72Intellectual DroD erlv rishts
13Labour standards
74Consumer protection, including standards for social

securitv and professional pension plans
Educational policy, standards; curricular,
examinations and the granting of the university
charters

15

16University, tertiary educational institutions and other
institutions of research and higher learning and
primary schools, special education, secondary schools
and special education institutions

L7Promotion of sports and sports education
Transport and communication r8

19National public works
20Housing policy
21General principles of land planning arrd the

coordination of planning by the counties
22Protection of the environment and natural resources

with a view to establishing a durable and sustainable
system of development

2\National referral health facilities
24Disaster management
25Ancient and historical monuments of national

importance
National elections z6

27Healthy policy
Arricultural policv zB
Veterinarv policv 29

3oEnergy policy including electricity and gas reticulation
and energy regulation
Capacity buiidins and technical assistance to counties 31
Public investments 32

i3National betting, casinos and other forms of betting
Tourism policy and develoDment i4

SECTION B: PERCEPTIONS ON PRO\IISION OF SER\TICES
Government Powers ald Fulctions
z3(a) what are the key functions of Lhe National Government? PROBE FOR L4U-T-TIPLE

RESPONSES RD IIP TO THREB RESPONSES
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z3 (b) what are ttre key functions of the County Government? PROBE FOR MULTIPLE
RESPONSES RD UP TO THREE RESPONS

24. (A) how well has the national government performed those functions (as identified by the
tn

24 b) How well has the eounty government performed those functions (as identified by
ln

In which level of Iife most?ls

Functions Code
Asriculture 1

County health services 2
Control of pollution 3
Cultual activities and public entertainment 4
County tansport, county roads and street liehtins 5
Animal contol and welfare 6
Trade development a-nd reculation 7
County plannins and development 8
Pre-primary education and villaee polytechnics 9
Implementation of specific national government
policies on natural resources and environmental
conservation

10

County public works and services 11

Firefi ehtins services and d.isaster management 72
Control of druss and phonocraphv 13

Ensuring and coordinating the participation of
communities ia qovernance at the local level

74

Performance rate Cod.e
Verywell 1

Well 2
poor 3
RTA 98
Don'tknow gg

Performance rate Code
Very well 1

well 2
poor 3
Very poor 4
RTA s8
Don't know 99

Level of Govern:rrent Code
National Government 1

Coulty Goverament 2
Both are t}e same 3
None of them 4
RTA s8
Don't know 99
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26. In terms of your leaders, rvhose aciions affect your life most: the President of Kenya, the
Governor of your County, the Depury Govelnor of your County, your Senator, )Iour Member of
Parliauient (MP), your V{omen Representative in Nationa-l Assembly and the MCA? SINGLE
RESPONSE

National Level
Leadership Position Code
President 1

Deputy President 2

MP
Women Representative 4
RTA 9B
Don't know qq

Level

The County Gouerttment is mandated to proyide health care seruices, agricultural seraices and
early childhood education, among others. I taant you to compare the prouision of these
seruices before and after zot3.

27. In your opinion, how well is the county government performing in the provision of these
servlces to before

28. Have you visited a public health facility in the last one year? Yes/No

Cod.eLeadership Position
1The Governor
2The Deputy Governor

Member of CountvAssembiv MCA) 3
q8RTA
ggDon't know

Agricultural
Extension
services

Provision of
Fertilizers

Provision of
Seeds

Improving
Markets

Performa
nce

After Before After Before AfterBefore After Befor
e

1 1 1Very eood 1 1 1 1 1

Good 2 2 2 2 2 2 2 2
3 3Bad 3 3 .1 .1 3

4 4 4 4 4 4 4 4Very bad
qB qB q8 qBRTA 98 9B q8 9B

Don't Know gq gg gq gg 9g 99 99 9g

Response Code

Yes 1

No 2

RTA g8

Don't know 99
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29. In your opinion, how available are t}re following heaith professionals in the health facilities
in your area eurrently compared to the period before the coming of the Devolution (zotS)?
Again they may not recail.

Availability Doctors Clinical
officers
(COs)

Nurses Laboratory
technicials

Before After Before After Before After Before Afte
r

Always availabie 1 1 1 1 1 1 1 1

Available 2 2 2 2 2 2 2 2
Rarely available ? q q 3 3 3
Never available 4 4 4 4 4 4 4 4
Can't remember 5 5 5 5 5 6 5 5
RTA SB SB SB q8 9B s8 e8 q8

Don't Know qq gq gq qg qq 99 99 gg

30. In your opinion, how well do you rate the availability of drugs, in-patient care services,
pediatic (children) services, maternity health services, emergency health services (ambulances)
in your hospitals currgntly compared to the period before the coming of t}le County
Government (zor3)?

3r.In your opinion how satisfied/dissatisfied with the provision of the following sewices at
present compared to the period before the introduction of the Counly Government (zorg)?

Satisfaction
rate

Clean water for
domestic use

Quality of senitation
(sewerage system)

Waterfor
irrigation and /or

livestock
Before After Before After Before After

Very satisfied 1 1 1 1 1 1

Satisfied 2 2 2 2 2 2
Not satisfied j 3 3 3
Not satisfied
at all

4 4 4 4 4 4

Not
applicable

5 5 5 5 5 5

RTA SB qB qB s8 s8 s8
Don't Know gg gg s9 99 99 99

Availabili
ty rate

Drlgs In-patient
health services

Paediatic
(children)
services

Maternity
health services

Emergency
health senrices
(Ambularces)

Before After Before After Before After Before After Before After

Very sood 1 1 1 1 1 I 1 1 1 1

Good 2 2 2 2 2 2 2 2 2 2

DOOr j ? 3 j j 3 3 I 3 3
Verv ooor 4 4 4 4 4 4 4 A 4 4

RTA s8 s8 s8 s8 98 98 s8 98 q8 q8

Don't
Know

99 99 99 99 99 99 99 99 99 99
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Source of u,ater Code
Piped water (tap water) 1

Spring/river water 2
Borehole water 3
Dam or pan water 4
Other (specifv) 5
RTA 9B
Don't Know 99

32. How do you access water for domeshc use?

33. Have you ever heard of Constituency Development Fund (CDFX

34. What are the projects that have been funded by the CDF in the area where you live? (LIST
UPTO THREE

35. In your opinion who benefits rnost from Constituency Development Fund (CDF)? SINGLE
RESPONSE

Response Code
Yes I
No (SICP TO QUESTION (s8) 2
RTA(SI{IP To QI"IESTION (s8) 9B
Don'tknow (SKIP TO QUESTION
(s8)

99

Project Code
Hospital/ dispensary construction and /maintenance 1

Classrooms construction and /maintenarce 2
Roads construction and /maintenance J

Sneetlights 4
Education Bursary 5
Medical Bills/support 6
Water projects 7
Fencing of schools 8
Markets construction & maintenance 9
Public Toilets constuction & mainlsnangs 10
Others (specify)..... 11

RTA (SKIP TO QUESTION zq) 9B
Don't know (SKIP TO QIJESTION z9) 99

CDF Beneficiaries Code
Constituenry members 1

The MP 2
The conhactors 3
Friends of the MP 4
Relatives of MP
CDF committee members 6
Relatives of CDF committee members 7
The youth B
Thewomen
Others (specifu) 10
RTA 98
Don't know 99
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Don't
know

disagree Shongly
aEee

Sbongly
disasee

RTAStrongly
asee

agreeCDF implementation

993 4 5 981 2CDF projects are implemented
ONLY in the areas favored by ttre

MP
993 4 5 981 2

where tlere is real n
are

994 5 981 2 3CDF projects do not benefit ttre
area

994 5 982 J1CDF should be wittrdrawn because
there is devolution

994 5 982 31Committee members get ind.ividuaJ
qains fr6xt tle CDF projects

How much do with the statements?

37. How would you rate performance of Constituency Development Fund (CDF) in providing

services to the area lalhere you live?

38. To $rhat extent do you feel that the decisions of the National Government and the County

fovernment reflect your needs? Tell me for each level of government one by one.

39. How much influence do you think someone like you has in making national and- county

[o.rernments' decisions? A Iot, some, very little, none at a]l? Please tell me separately for each

level of government.

Performance rate Code
Very good 2

Good
Fair
Poor
Verypoor 6

RTA
Don't Know

National County
Completely reflect
my needs

1 1

To a large extent
reflect my needs

2 2

Only in small areas ?

Al:nost never 4 4
Never 5
RTA qB

Don't Know gg gs

Level of influence National Governrnent County Goverrunent
A lot 1 1

Some 2 2

Vervlittle 3

None at all 4
RTA SB

Don't know qq
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/4r Llurl_

Yes No
(sKrP ro
Oaz\

RTA
(sr{fP To
Oaz)

Don't knorv
(sraP To
Q+z)

Counff forums on tle budget 1 2 SB gg
County integrated development
plan

1 2 gB 99

County Laws and Policies 1 2 SB 99
Ward Development meetinqs 1 2 SB sg
CDF proiect meetinss 1 2 9B 9g
Meetings by MCA 1 2 s8 99
Meetinss bv the MP 1 2 s8 gg
Meetings by the governor 1 2 s8 99
Meetinqs bv the Senator L 2 9B gg

SECTION C: PIIBLIC PARTICIPATION
o. Have ever ated in of the fo in the last one

4i. I would like to know how satisfied you were with your participation in the various county
meetings and activities. Tell me separately for each meeting and activity.

Coulty
fomms on
the budeet

County integrated
development plan

Coun\rLaws
and Policies

Ward
Development
meetings

Very satisfied 1 1 1 1

Somewhat
satisfied

2 2

Somewhat
dissatisfied

J 3 J

Very dissatisfied , 4 4
RTA oB s8 s8 qB

Don't know g9 gq qq 99

Have ever heard of the word Devolution?

43. What does Devolution mean to you?
WRITEVERBATIM:

RTA 9B
Don't know 99

44. Devolution involves transfer of functions and funding to the county governments from
national government. Regarding poverty, some people have suggested that devolution will help
reduce levels. Do or or somewhat?

Response Code
Yes 1

No (SKIP TO +z) 2
Retused (SICP TO +z) 9B
Don't know (SICP TO S+z) 99

Views on poverbr reduction Code
Agree stongly 1

Agree somewhat 2
Disagree somewhat J
Disagree strongly 4
RTA 98
Don't know 99
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CodeViews on Devolution
1Devolution will reduce Doverty
2Devolution cannot reduce poverty
qDevolution is a waste of resources
e8RTA
qqDon't know

Which of the statements is closest to views?

46. How much do you agree or disagree with the following views

Views on
devolution

some
extend

Great
extend

RTA Don't
know

Devolution is
positively changing
my life in my
counW

1 2 98 99

Devolution is
contibuting to
development in my
areas

1 2 9B 99

Devolution is
positively changing
the Iife of my
community

1 2 g8 g8

I have seen things
.lr*g*g for the
better because of
devolution

1 2 98 98

SECTION D: SATTSFACTIONWTI]H THE GOVERNMENT

42. Areyou satisfied with tle functions of the National and county governments? Tell me
separately for each.

Satisfaction rate National Governrnent County Government
Very satisfied 1 1

Somewhat satisfied 2 2

Somewhat
dissatisfied

3 3

Very dissatisfied 4 4
RTA SB q8

Don't ]orow 99 99

48. Speaking of particular aspects of its work, how WELL wou-Id you rate the National
Government in each of the following fields? ASK FOR EACH QTJESTION ON TIIE LIST;
how well do you tbink the national government is performing in the following areas?

Perforrrance rate Very
well

well Fair POor very
poor

RTA Don't
Know

Education 1 2 3 4 5 s8 g9

Healthcare system 1 2 3 4 q s8 qq

Creation ofiob 1 2 3 4 5 s8 99
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oDportunities
Security 1 a

2

4 5 SB gs

Fiehtins comrption 1 j 4 5 qB gq

Economic gro\^'th 1 2 4 5 SB gs

Agricultural services 1 4 5 9B qq

Roads construction 1 2 3 4 5 SB gg

49, Speaking of particuiar aspects of its work, how WELL would you rate the County
Government in each of the folloning fields? ASK FOR EACH QTIESTION ON THE LIST
how well do you think the county government is performing in the following areas?

Performance rate very
good
iob

Good
job

Fair Bad
job

Very
bad
iob

RTA Don't
Know

Barly childhood
education

L 2 3 AT 5 g8 99

Healthcare system 1 2 4 5 qB gq

Creation ofjob
oDDortunities

1 2 3 4 5 gB 99

Security I 2 .1 4 5 s8 gg

Fiehtine comrDtion 1 2 j 4 5 q8 qq

Economic crowth 1 2 3 4 5 SB gg

Acricultural services 1 2 4 5 e8 99
Safe drinking water 1 2 3 + 5 qB gq

Water for irrigation
and livestock

1 2 3 4 5 9B 99

Sanitation (waste/
sewer mzrnagement)

1 2 3 4 5 9B 99

SECTION E: COIINTY SMUATION: RIGHT DIREOIION ORWRONG DIRECTION

50. Generally speaking, thinking about your county, do you think your county is heading i:r the
right direction or the wrong direction?

51. Why do you say that things are going in the right direction or some in the right direction?
Kindly elaborate. Take top three answers. MULTIPLE RESPONSES

Direction Code
Risht direction (fill table sr) 1

Wrons direction (fitl1a51g q21 2

Some in rieht and some in wrong direction 3
RTA qB

Don't know gs

Indicators I'st
resDonse

G) ="uresDonse
(c) srd

resDorrse
Affordable cost of living 1 1 1

Good lead.ership 2 2

Infrastucture is built (Roads and electricity) 3 j 3
Schools built (access to schools/education is
improvins)

4 4 A*

Drinkine water supply is improving 5 5 5
Availabilitv of water for irrigation is improving 6 6 6
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Improved hospitals or access to health care 7 7 7
A lot of inveshent/foreign investment is
coming

B B 8

Increased security, theft, peace etc. g 9 g
Overall positive Drosress 10 10 10
Other specify 11 11 11

Other specifu: L2 72 12
Other specify: 13 13 13
RTA s8 e8 s8
Don't know 99 gg gq

52. Why do you say that thiags are going in the wrong direction or some in the wrong direction?
elaborate. Take tlree answers. MULTIPLE RFSPONSES

SECTION F: PERSONAL ECONOMIC ASSESSMENTAND SECURITY
53. Thinking about your own personal economic situation now compared to two years ago,
would you say you are much better off, better off, much worse off or about the same?

Personal econornic situation Code
Much better off 1

Better off 2
About the srme 3
Worse off 4
Much worse off 5
RTA e8
Don't lmow 99

54. How often do you fear for your own personal safety or security or for that of your family?

Frequencry code
Often, 1

Sometimes 2
Rarely 3
Never 4
RTA e8
Don'th.ow 99

Indicators (a) roresponse (b) ,"u
resDonse

(c) g"d
response

High cost of livins 1 1 1

comrption 2 2 2
Insecurity 3 3 3
Tribalism 4 4 4
Poor ]eadership 5 5 5
unemployment 6 6 6
Poor Infrastructure (Roads and
electicity)

7 7 7

Access to schools/education is poor 8 B 8
Hospitals are il poor conditions or
access to health care is poor

9 9 9

Overall negative progress 10 10 10
Other specify ( to exhaust all
possibilities)

11 11 11

RTA 9B s8 q8
Don't know gg 99 s9
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SECTION G: PERCEPTIONS ON CORRIIPI]ON

55. Do you believe there is Corruption in your County?

Yes 1

No (GO TO QIIESTION 6o) 2

RTA (GO TO QI.IESTION 6o) 9B
Don't Know (DK) (GO TO
OI-IESTION 6o)

99

56. If your answer to Question 5o above is Yes, in what areas is corruption rife? CODE UPTO
THREE RESPONSES

Sector Code
Tender Awards 1

Emoloyment 2
Trade Licensins
Scholarship and bursary awards 4
Health sector 5
Agricultural seryices 6
Otlers (specifv) 7
RTA s8
Don't know qq

57. In your opinion, which of the folowing institutions at the County level would you say is most
com:pt? (SINGLE RESPONSE)

Countv I-evels Code
Governor's office 1

CounW Executive 2
CountyAssembly 3
County Public Service Board 4
County Assemblv Service Board 5
Ward DeveloDment Committee 6
Others (specify) 7
RTA q8
Don't know 99

58. Do you believe there is corruption in the National Government?

Response Code
Yes 1

No (GO TO QUESTION 6o) 2
RTA (GO TO QUESTION 6o) SB
Don't Know (DK) (GO TO
QUESTION 6o)

99

59. In what areas do you think corruption is most prevalent? CODE IIPTO THREE
RESPONSES

Sector Code
TenderAwards 1

Employment 2
Trade Licensing .')
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Scholarship and bursary awards 4
Hea]th sector 5
Arricultural services 6
Others (specifv) 7
RTA e8
Don't know qg

Distalce from residence (il
kilomeres)

Code

Less than 10 km 1

ro lirn - zo km 2
zo lan - jo Isn j
Morethan 39 hrr 4
RTA s8
Don't Know qs

II: PERCEPTIONS ONACCESS TO JUSTICE

6o. How far is the nearest court from your residence?

6r. How much confidence do you have with your local courts?

62. Do you trust your local courts to deliver fair judgment on the foliowing disputes?

63. Do you believe there is corruption in the Judiciary system?

Yes 1

No 2
RTA s8
Don't Know qq

Level ofconfidence Code
Very confident 1

Confident 2
Somewhat confident 3
Not confident at aII 4
RTA q8
Don't know 99

Dispute category Yes No RTA Don'tknow

Dispute between
powerfirl person and
an ordinary person

1 2 98 99

Dispute between two
ordinary people

1 2 g8 99

Dispute between the
Government and
powerful person

1 2 98 99
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Level of
eorruption

Before zoro A,fter zoro

Verv Hieh 1 1

Hish 2 2

Low 3
Verylow 4 4
RTA e8 9B
Don't Know gq gg

64. Hovu would you rate the level of corruption in the Judiciary before the ner,r, constitution
passed in zoio? What about after ?

6S, Did you or a member of your household, require services of the courts during the last 3
years?

Yes 1

No 2
RTA SB

Don't Know gg

66. If the alswer to question 5r above is YES (r), what is your opinion on t}re quality of the
services of the judiciary (the courts)?

Perception on service delivery by
courts

Code

Very good 1

Somewhat sood (fair) 2
Somewhat bad (poor) 3
Verybad 4
RTA SB
Don't know 99

THE GENDER QUESTION

67. Currently there's public debate on the implementation of two-thirds gender principle
provided in the constitution, which requires that in an elective body, neither men nor women
should form more than two thirds of its composition. In your opinion is this requirement
necessary for the country's development?

68. In your own opinion we achieve the gender principle in
Parliament?

69. Given a chance would you elect a woman as your leader in any of the foilowing positions?

Opinion Code
Yes 1

Somehow 2
No 3
RTA 98
Don't Know (DK) 9S

Position Yes No RTA Don't Know
President 1 2 s8 99
Governor 1 2 9B 9S
Deputy
Governor 1 2 98 99
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Senator 1 2 e8 gg

Women Rep 1 2 s8 qq

MP 1 2 9B sg
MCA 1 2 98 gg

7o. if NO; give a reason(s)---

7r. Any otler concern that the respondent may have and which is not covered by the questions

TTIANK YOU VERY MUCH FOR YOUR TIME AND ATTENTION

END
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A-n-ne>r 8 : I{ETHODOLOGY

OFFICE OF THE AI.IDITOR GENERAI

SOCIO-ECON O\4iC SUR\BY

SAM P LIN G, DATA J\4ANAGEM ENT AND ANAIYS IS REP ORT

Sampling: Design, Size and Al-Location

The sampling process for the social and economic audit of the Kenya zoto Constitution survey
was done with the assistance of the Kenya Natibnal Bureau of Statistics (IC{BS). The Bureau
assigned a sampling specialist to provide technical support. The sample was drawn based on the
iatest census figures (zoo9).

The survey employed a representative cross-sectional sampling design based on a stratified
multi-stage cluster sampling methodology. The goal was to ensure that every adult citizen had
an equal and known chance of being selected for al interview. This was attained by sh-ictly
applying random selection method.s at every stage of sampling and by applyrng sampling with
probability proportionate to population size (PPPS). The survey was conducted at the household
level targeting all citizens of voting age (rB years and above) within the households as potentia)
respondents. The sample rvas drawn based on clusters-Enumeration Areas (EAs) that are the
smallest units with targeted population data. In each EA, a total of ro respondents were
seiected, translating to an overall sample of 3,ooo cases. A randomly selected sample of 3,ooo
cases allows inferences to national adult populations with an average margin of sampling error
of no more than plus or minus z percentage points at a confidence level of 95 percent. This
constituted a total of 3oo clusters (EAs) distibuted across the 47 counties nationally and based.
on proportional population. Within each of the counties, the sample was fr:rther d.istributed
proportionately across urban-rural divide. The complete sample drawn is presented in this
annex.

Data Malagement and Analysis

The data management process used the Statistical Package for the Social Sciences (SPSS) as a
comprehensive, user-friendly, computer-based tool for capturing data. The data was cleaned
and presented in an SPSS template, with all values in the correct rows and columns. All open-
ended or "other (specify)" verbatim responses were included in the dataset. Missing values were
kept to an absolute minimum and were correctly coded and labelled with-r = missing data.
There were also no variables containing out-of-range values and no "system missing" ("." in
SPSS) data. The data management team ensured that the data was internally consistent with all
"linked" questions. A random sample of at least z5 percent of all questionnaires was also double
entered by the team. The process of double entry for a random sample of at least z5 percent of
the questionnaires yielded an impressive data entlr error rate of only o.58 percent.

A team of senior researchers ald data maragers oversaw the day-to-day data management of
data entry and cleaning. The team provided close supervision to a team of data entry clerks. The
entry and cleaning processes were undertaken within the OAG offices. It is instructive to note
that data entry clerks participated in the field work training workshop to acquaint them with the
survey tool. This was critical in ensuring fewer errors are likely to be made, but also making the
data entry process more efficient. Prior to actua-l data entry, the data team reviewed each of the
returns that came in to identify any potential red flags from the field. On conclusion of data
entry and cleaning, the data was then forwarded to the IO{BS for the application of weights. The
data was tlen submitted to the OAG team upon conclusion of the weights application. It is
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worth noting that the final data set comprised a total of. 2,998 valid cases after two cases were
dropped for incompleteness.ree

To a larger extent, the TORs of the committee informed the analysis of the OAG survey. The
analysis team generated a sunma-ry of results (SORS) tabulating frequencies and counts for
every single variable in the tool. The SORs also had breakdowns cross-tabulated by rural-urba-n
divide, gender, age cohorts, and other topical variations as requested by members of the
committee. Advance analysis depicting relationships between a:rd among variables were also
undertaken based on individual requests by the members of tJre committee.

Detailed e

teeThe two dropped cases were interviews that were considered incomplete a-fter respondents terrninated interviews
and were unable to continue even after interviewer efforts.

1 Nairobi 29 288

2 Nya:rdarua 5 5O

.1 Nyeri 7 70

4 Kirinyasa 5 50

5 Muranq'a B Bo

6 Kiambu t4 r40
7 Mombasa g go

8 Kwale 5 50
q Kitifi 7 70

10 Tana River 2 20

11 l,amu 2 20

t2 TaitaTaveta 3 30

13 Marsabit 3 3O

r4 Isiolo 2 20

15 Meru 11 110

16 TharakaNithi j 30
17 Embu 5 5O

18 Kitui 7 70

1g Machakos 8 8o

20 Makueni 7 7O

2L Garissa 4 4O

22 Wajir 4 40
2j Mandera 6 6o

24 Siaya 7 70

25 Kisumu 7 7O

26 Mieori 6 6o

27 Homa Bav 7 70

28 Kisii 7O

29 Nyamira 5 50

3O Turkana 6 6o

31 West Pokot 4 4o

No. County Number of Enumeration
Areas

Numberof
Interviervs Done
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2022' Samburu
505Trans Nzoia
4044,4 Baringo
707.15 UasinGishu
303EleevoMarakwet36
6o6Nandi
ioJB Laikipia

7201D3g Nakuru
6o6Narok4O

6o64r Kaiiado
505Kericho42
6o64? Bomet

72012Kakameea44
40A+Vihiea45

90946 Bungoma
5Otr47 Busia

2.qqBTotaI
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Anuex 9: LIST oF coNsTrrurroNAr AMENDMENTS FRoM TNDEPENDENCE To
20io

The Constitution of Kenya
(Amendment) Act No z8 of tg64

Made Kenya a Republic
Created office of the President and made
him both Head of State and Government
Executive Autlority of regional
governments highly eroded
President to be elected by House of
Representatives constituted as Electoral
College

a

a

The Constitution of Kenya
(Amendment) (No z) Act No 38 of tg64

Transfer of powers to alter regional
boundaries from regional governments to
Parliament
Independent sources of revenue to
regions stopped, making them entirely
dependent on Central Government
Regional Presidents designated as mere
Chairmen
Appointing autlority of Judges given
absolutely the President's and
requirement for consr:Itation with at least
4 Regional presidents before appointing
CI removed
Ex-Officio MPs lost their voting power in
National Assemblv

a

a

a

a

The Constitution of Kenya
(Amendment) Act No 14 of 1965

Constitution amendment threshold
reduced from 9o% to 65% in Senate, and
ZS% to 6S% n the National Assembly
Executive power of regions deleted
completely
Abolished appeals to priry councils and
Supreme Court replaced with High Court
Approval of Emergenry increased fromT
to zr days and threshold reduced from
65% to simple majority
Removed provisions concerning control
of Agricultural land transactions from the
Constitution

a

a

a

o

The Constitution of Kenya
(Amendment) Act No t6 of tg66

Required MPs who had not attended
Nationai Assembly for over 8 sittings or
imprisoned for over 6 months to lose
their seats
Minister in charge of citizenship given
discretion to grant Citizenship to
Commonwealth citizens residing in Kenya
for over 6 months
Increased powers to mle by decree in
North Eastern Province
National Youth Service included in
disciplined forces

I

a

a

The Constitution of Kenya
(Amendment) (No z) Act No 17 of 1966

Required for an MP to seek re-election
upon defection to another party

a

The Constitution of Kenya Period of National Assembly review ofa
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(Amendment) (No 3) Act No tB of i966 Emergency orders increased from z to 8
months
Greater and wider derogations of
F'undamental right and freedoms
permitted. Provision calling for
reasonable justifi cation for such
derogations removed

The Constitution of Kenya
(Amendment) (No +) Act No i9 of 1966

Dissolution of t}le Bicameral legislature to
form a Unicameral Legislature
comprising only the National Assembly
Increased. constituencies by 4r to
accommodate new MPs, formerly
Senators of the Upper House
Quorum of National Assembly fixed at 3o
Speaker of National Assembly made
Chair of ECK assisted by two Presidential
appointees
References to Senate deleted and iife of
Nationa-l Assembly extended to end in
June r97o instead. of rq68

a

a

a

a

a

The Constitution of Kenya
(Amendment) Act No 4 of tg67

Meant to clear doubt over Section 4zA
(Turn Coat Rule)
Backdated the effect of the Fifth
Amendment to 1963

a

a

The Constitution of Kenya
(Amendment) Act No 16 of 1968

" Aboiished Provincial Councils
. Deleted from the constitution any

references to the provincial and district
boundaries

The Constitution of Kenya
(Amendment) (No z) Act No 16 of 1968

Election of President made to be by
Universal Suffrage
Every party required to nominate a
Presidential Candidate
Ballot paper made to pair President and
MP from same party
Independent candidates barred from
contesting

Qualifications for presidency introduced
President empowered to appoint
members of Parliamentary Service
Commission and nominate 12 MPs
Altered provisions of presidential
succession and removed parliamentary
approval for state of emergency
declaration

a

a

a

a

a

The Constitution of Kenya
(Amendment) Act No 5 of rg6q

Consolidated ail the Constitutional
amendments as at February 1969
resulting in a revised Constitution for
Kenya in one document which was
declared to be the authentic document
Membership of ECK altered by making all
members Presidential appomtees

a

a

The Constitution of Kenya
(Amendment) Act No to of rg74

Reduced the age ofvoting from zr to rBa
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The Constitution of Kenya
(Amendment) Act No 5 of 1974

Made Kiswahili one of the official
languages of the National Assembly

a

The Constitution of Kenya
(Amendment) Act No t of. t975

Provided that all financial resolutions and
written laws be presented to the House
shall be written in English, and all other
issues would be debated in Kiswahili
Extended the Presidential prerogative to
iaclude annulling disqualifi cations arising
out of a .o1irg of the Elections Court
(NseiAmendment)

a

a

The Constitution of Kenya
(Amendment) Act No 13 of tgZT

Established the Court of Appeal
Abolished the right to directly remit
compensation for acquisition of property
abroad without complying with foreign
exchange resulations

a

a

The Constitution of Kenya
(Amendment) Act No t of t97g

Provided for use of English as an
alternative Parliamentary language
Proficiency in Kiswahili made a
prerequisite for qualification for people
s eeking parliamentary offi ce

a

a

The Constitution of Kenya
(Amendment) ActNo 5of t979

Specified period withinwhich a civil
servant must resign to seek office, 6
montls prior to preliminary elections

a

The Constitution of Kenya
(Amendment) ActNo 7 of.r98z

. Introduced Section zAthat changed
Kenya from a de facto to de jure one party
state making Kenya a one-party state by
Law

. Turn coat rule (FifthAmendment)
repealed

. Definition of a Political Party deleted

. Mettrod of nominations for General
Elections amended. making them a

Dreserve of KANU
The Constitution of Kenya
(Amendment) Act No 6 of 1986

Repeded Section 89 which provided for
automatic Citizenship for people born in
Kenya after Dec 1963. Henceforth, either
of your parents must be Kenyan

a

The Constitution of Kenya
(Ar-rendment) Act No r4 of 1986

Removed Security of Tenure of AG and
Auditor & Contol]er General
Abolished office of ChiefSecretary
Provided for a minimum of 168 and
maximum of r88 Constituencies

a

a

a

The Constitution of Kenya
(Amendment) ActNo zo of t987

. Made ail Capital offences non-bailable

. Torture ofPolitical prisoners entrenched
in the Criminal Justice system

The Constitution of Kenya
(Amendment) ActNo 8 of t9B8

a

a

Icgalizsd detention of Capital offenders
for r4 days without tial allowing for time
to torEure
Removed security of tenure of
Constitutional offi ce Holders

The Constitution of Kenya
(Amendment) Act No. ro of r99r

Returned the Security oftenure of
Constitutional offi ce Holders

a
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Provided for a maximum of zro and
minimum of r8B Cnnstituencies

o

The Cons'r-itution of Kenya
(Amendment) Act No tz of t99r

Repealed Section zA of the Constitution
hence ending the de jureone-party rule in
Kenya
The Turn Coat Rule (Fifth Amendment)
was reintroduced

a

a

The Constitution of Kenya
(Amendment) Act No. 6 of r99z

. Set the presidential term limit to two.

. Provided that for oDe to be declared
President, he/she must garner the
majority votes in addition to attaining at
least.z5% of votes in five of the eight
Drovlnces.

The Constitution of Kenya
(Amendment) ActNo. g of t9g7

Provided framework for minimum
constitutional iefonns under the IPPG
format.

o

The Constitution of Kenya
(Amendment) Act No. ro of tggT

Introduced section rA which effectively
defined Kenya as a muJti-parry state.
Allowed the President to form
government from members of other
political parties.
Role of nominating members of
parliament transferred to politieal
parties.
Constitutionai matters could be appealed
at the Court ofAppeal.

a

a

a

a

The C,onstitution of Kenya
(Amendment) Act No. 3 of 1999

Established the Parliamentary Service
Commission and Parliamentary Service.

a

The Constitution of Kenya
(Amendment) Act zoo8

Created the Grand Coalition government
after tle disputed zooT elections.
Established the offrce of Prime Minister
and two Deputy Prime Ministers.
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