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CHAIRPERSON'S FOREWORD

On behalf of the Public Petitions Committee and pursuant to the provisions of Standing Order
227, itis my pleasure and honour to present to this House the RePort of the Committee on the

consideration of Public Petition No. I of 2024 regarding an amendment to the Penal Code to
provide for the offence of sextortion. The petition was presented to the House Pursuant to
Standing Order No. 225 (2) (a) by the Member of Parliament for Nairobi Counry, Hon. Esther

Passaris, M.P., on behalf of concerned citizens of Kenya.

The petitioners prayered that the Commiftee ProPose amendments to the Sexual Offences Act,
and other relevant criminal laws to explicitly define sextortion as an offence, make clear

provisions on penalties, suppoft for victims and for connected purposes and takes any other
measures necessan/ and appropriare in the circumsonces of this Petition to address the menace

of sextoftion to protect the rights and dignity of all citizens.

ln consideration of the Petirion, the Commiree collected the views from the petitioners, the

Kenya Law Reform Commission (KLRC), the Oflice of the Attorney General and Department of
.Justice, and the Ethics and Anti-Corruption Commission (EACC).

The Committee observed that since sextortion, as defined by the petitioners, is the abuse of a
person's power to give or withhold goods, services, or any other thing of value in exchange for
sexual intercourse or other sexual activities, the aspects are adequately provided for in Section

43 of the Sexual Offences Act.

Furuher. the elements of sextortion can be construed with other offences, such as sexual

harassment (Section 23), abuse of authority (Section 24), and coercion (Section 43) under the
Sexual Offences Act. Therefore, enacting such legislation would duplicate the Sexual Offences

Act and the Computer Misuse and Cybercrimes Act, 20 18.

Therefore, the Committee rejected the ProPosal to amend the Sexual Offences Act (Cap.

63A)and other relevant criminal laws to explicitly define sextortion as an offence, make clear

provisions on penalties, support for victims and for connected PurPoses;

The Committee appreciares the Offices of the Speaker and Clerk of the National Assembly for
providing guidance and necessary technical support. The Chairperson expresses Sratitude to the

Committee Members for their devorion and commitment to duty during the consideration of the
Petirion.

On behalf of the Committee and pursuant to the provisions of Standing Order 199, I wish to lay

rhe Report on the consideration of Public Petition No. 8 of 2024 by Hon. Esther Passaris, M.P.,

on behalf of concerned citizens of Kenya, regarding an amendment to the Penal Code to provide

for the offence of sextortion to the House.

1.,
Signed: Date:
HON. MUC EMBA, CBS, M.P.
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PART ONE

I PREFACE

I .l Estebllrhment and Mandete of the Commlttee

The Publlc Petltions Committee is esablished under the provlslons of Sanding Order 208A widt

the following terms of reference:

a) considering all public petitlons abled in the House;

b) maklng such recommendations irs may be appropriate with resPect to the prayers sought

in the petitions;

c) recommending whether $e llnding arising from consideration of a petition should be

debated; and

d) advising the House and repofting on all public pedtions committed to iL
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1,2 Commiftee Membership

The Public Petitions Committee was first constituted in October 2022 and reconstituted in March

2025 and comprises the following Members:

Chairperson
Hon. Muchangi Karemba, CBS, l-'1.P.

Runyenjes Constituency
United Democratic A3liance (UDA)

Vice Chairperson
Hon. Janet Jepkemboi Sitienei, M.P Hon. Ntwiga Patrick Munene, M.P.

Turbo Constituency Chuka lgambang'ombe Constituency
United Democra c Alliance (UDA) United Democratic Alliance (UDA)

Hon. Patrick Makau King'ola, M.P.

Mavoko Consticuency
Wiper Democratic Movement-Kenya

(wpM-K)

Hon. Edith Vethi Nyenze, M.P.

Kitui West Constituency
Wiper Democratic Movement-Ken)ra

(wpM-K)

Hon. Maisori Marwa Kitayama, M.P.

Kuria East Constituency
United Democratic Alliance (UDA)

Hon. Joshua Chepyegon Kandie, M.P.

Baringo Central Constituency
United Democratic Alliance (UDA)

Hon. Beatrice Kadeveresia Elachi, M.P

Dagoreti North Constituency
Oranse Democ etic Movement

(opM)

Hon Suzanne Ndunge Kiamba, MP
Makueni Constituency

Wiper D mocratic Movem nt-Kenva
(wpM-K)

Hon. Bernard Muriuki Nebart, M.P

Mbeere South Constituency
lndependent

Hon. Bidu Mohamed Tubi, M.P.

lsiolo South

lubilee Party (JP)

Hon. Peter lrungu Kihungi, M.P

Kangema Conscituency
United Democrat ic Alliance (UDA)

Hon. John Bwire Okano, M.P.

Taveta Constituency
Wioer D ocratic Movem nt-Kenva

(wpM-K)

Hon. Peter Mbogho Shake, M.P

Mwatate Constituency
lubilee Party (JP)

Hon. Sloya Clement Logova, M.P.

Sabatia Constituency
United Democratic Alliance (UDA)



1.3 Committee Secretariat

The secretariat comprises the following:

Mr. Leonard Machira
Principal Clerk Assistant !!

Ms. Anne Shibuko
Firct Clerk Assistant

Mr. Willis Obiero
Clerk Assistant lll

Ms. Patricia Gichane
Legal Counsel l!

Ms. Roselyne Nluki
Princi pal Serieant-at.Arrns

Mr. Calvin Karungo
i.ledia Relations Ofiicer lll

Ms. Miriam Modo
First Clerk Asslstant

Mr. Bernard Kipchumba
Clerk Assistant lll

Ms. Nancy Ouma
Research Oficer lll

Mr. Paul Shana
Serjeant-at-Arms

Mr. Peter Mutethia
Audio Ofiicer
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PART T\^/O

BACKGROUND OF THE PETITION

I lntroduction

'l . Public Petition No. 8 of 2024 regarding amendmenf, to the Penal Code to provide for the
ofience of sextortion was presented to the House on l7s APril, 2024, by the Member of
Parliament for Nairobi County, Hon. Esther Passaris, M.P., on behalf of concerned citizens of
Kenya.

2, The petitioners defined sextortion as the abuse of power to coerce individuals into providing
sexual favours. They averred that the phenomenon has become a pressing issue in the country,
causing immense harm to victims and eroding trust in public and private institutions.

3. They stated that the demand for sex in exchange for essential resources, services and

opportuniries is both an infringemenr of human rights and a significant obstacle to achieving

development goals predicated on gender equality, transparent and accountable governance.

4. The petitioners submifted that the law does not specifically recognise or define sextortion as a

form of sexual exploitation, harassment and corruption, thus hindering effective Prosecution
and victim proteclion.

5. Further, the petitioners noted that although Section 37 of the Computer Misuse and

Cybercrime Acq20l8, addresses cerhin aspects related to sextortion, there remains a critical
need to address these issues within the broader legal context comprehensively.

6. They also submitted that sextortion disproportionately affects vulnerable women and girls due

ro povemy, lack of education, political disenfranchisement and various forms of disability.
However, men and boys are also susceptible.

7. The Petitioners stated thar the unchecked prevalence of sextortion not only inflicc immediate

harm upon individuals bur also undermines efforts to empower women and ensure their full

and equal participation in society, thus impeding susainable develoPment.

2,2 PetitionersPrayers

8. The Petitioners prayed that the National Assembly, through the Public Petitions Committee-

a) Proposes amendments ro the Penal Code, Sexual Offences Acq and other relevant criminal
laws to explicitly define sextortion as an offence, make clear provisions on penalties, support
for victims and for connected purposes; and

b) Takes any other measures necessary and approprrate in the circumstances of this Petition
to address the menace of sextortion to protect the rights and dignity of all citizens.
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PART THREE

STAKEHOLDERS' SUBMISSIONS ON THE PETITION

I The Petitioners

The petitioners, led by the Member of Parliament for Nairobi County, Hon. Esther Passaris, M.P.,

appeared before the Committee on Tuesday, l0'n September 2024, and submitted as follows-

9. They submitted rhat sextortion was a silent corruption with immense effects on girls and

women, but ir has not been criminalized. lt involves coercion and not consent. For instance,

sex for access to water, which is common in informal settlements, sex for fish, sex for jobs, sex

for grades, sex for police protection, among others.

10.The petitioners further argued that the law did not recognise sextortion as a distinct entiry

within sexual exploiution and corruption, hence hindering effective Prosecution and victim

protection. Therefore, there was a need to amend the penal code that defines sextortion and

make it an offence.

'I 1. They also stated that many perpetrators of sextortion were not prosecuted, as there was no

structure to deal with it, hence the need for the proposed law to protect the victims. However,

there is a thin line between gender abuse and sextortion.

'l2.ln addition, they argued rhat studies within informal seftlements revealed that 4l per cent of
women were victims of sextortion. Further, the rural areas in western Kenya have also

experienced cases of sex for water. Various Community-Based Organisations raise awareness

on the ma(er through psycho social centres.

13.The petitioners also stated that the proposed law on sextortion would Protect men from
women offering themselves for sex by emphasizing that, in cases where a man is approached,

he has the choice to refuse. Seduction cannot occur without mutual consent, and therefore,

sextortion is not a matter of seduction but rather extortion, where one is forced to offer their
body in exchange for a service.

'14. They proposed a sentence of l5 years imprisonment and a fine of Kshs. 5 million shillings, or
both, is proposed to serve as a deterrent for the offence.

3,2 Kenya Law Reform Commission

The Acting Secretary, Kenya Law Reform commission (KLRC), Mr. Peter Musyimi, vide a letter
dated 20" May 2025, submitted as follows-

15. He defined Sextortion as a blended word derived from the words "sex" and "extortion". The

lnternational Association of Women ludges defines sextortion as the abuse of power to obtain
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a sexual benefit or advantaSe. He explained that for sexual extortion, there has to be abuse of
authority in the exchange of sex for a service. Sextortion also covers instances where someone
makes demands with the threat of publishing another person's sexually embarrassing photos or
videos. Sextortion is more psychological than physical coercion.

16. He also sated that sextortion affects vulnerable girls and women who seek various services,
including national identiq/ cards, sanitary pad supplies, education, training, and job placemens.
He gave the example of sex for fish along the coastlines and shores, where female fishmongers
give in to the sexual demands offishermen so that they can aftain the first pick from the boar.
He also cited cases in which women and girls are pressured into sex in exchange for water,
especially in the slums. As well as cases of female traders being sexually exploited by brokers
and market officials.

17. He informed the Committee that a report by the Kenya ICT Action Network on the challenges
faced by women in Kenya on the internet listed non-consensual distribution of intimate images

and sexual harassment as some of the most prominent violations of their rights across digital
platforms. The report further noted that professional and distinguished women, including
women human rights defenders, women in politics, journalists, women with disabilities and
women from marginalised groups, are frequent targets of online gender-based violence.

18. He added that female politicians in Kenya have been vulnerable to image-based disinformation
campaigns that manipulate media to sexualize them. This made them fodder for extortion.
While this is common against women, men have also been victims of this form of sextortion.
The Acting Chief Executive Officer argued that these cases set out the need for urgent
legislative intervention to include the offence of sextortion in the Statute Book.

19. The Committee was also informed that sextortion was difficult to prosecute since, as stated
in the petition, existing legislation does not define it or recognize it as a form of sexual offence.
The closest offence to sextortion in the Statute Book is sexual harassment created under
secrion 23 of the Sexual Offences Act, Cap. 63iA. However, the offence of sexual harassment
is limited to instances of employment, education and services offered by public officials. Thus,
it leaves victims of other types of predators vulnerable.

20. Further, Section 37 of the Computer Misuse and Cybercrimes Act, Cap. 79 C criminalizes the
publishing or distribution of intimate or obscene images of other people without consent.
However, the section does not provide the extortion and blackmail that may be employed with
the threat of publishing such images. While the actual publishing is an offence, victims may not
wish to have such images published in the first place, hence they give in to the extortionists'
demands. i

2'l .ln conclusion, the Acting Secreary supported the proposal to amend the law to create an

offence that covers all forms of sextorcion. KLRC considers the Sexual Offences Act the most
appropriate law to amend to provide for the offence of sextortion. ln addition, KLRC
recommended that the proposed new provision should follow Section 23 of the Sexual

Offences Act, which covers sexual harassment and numbered section 23A.
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22.|n relation to rhe proposal to provide support to victims of sextortion, KLRC recommended

rhat it was not necessary to make any further changes to the law to facilitate support for the

victims, as the Victim Protection Acg Cap.79A comprehensively addresses this issue.

3.3 Ofrice of the Attorney General and Department of Justice

The Attorney General, vide a letter dated 2 l" May 2025, submitted as follows-

23. The Attorney General submiued rhat the Sexual Offences Act (Cap. 63A) provides for sexual

offences, their definition, prevention, and the protection of all persons from harm from unlaMul

sexual acts. Sextortion is a sexual offence which amounts to intentionally demanding sexual

intercourse or other sexual activities in exchange for goods, services, or any other thing of
value in the demanding person's Power to give or withhold.

24. He further stated that the Sexual Offences Act provides for sexual offences that relate to abuse

of a position of power or authority. Section 23 of the Sexual Offences Act provides that any

person who, being in a position of authority or holding a public office, persistently makes any

sexual advances or requests which he or she knows, or has reasonable grounds to know, are

unwelcome, is guilry of the offence of sexual harassment.

25. Further, Section 24 of the Sexual Offences Act provides that any person who, being in a position

of authoriry or trust, takes advantage of his or her position and induces or seduces a Person in

their care or under their authority to have sexual intercourse commits an offence.

26. ln addition, he submitted thar rhe provision applies to people in positions of authority or trust
including rhe superinrendent or manager of a jail, remand home or children's or any institution

or any other place of custody, law enforcement officer, manager of any hospital or staff of a

hospital, head teacher, teacher or employee in a primary or secondary school or special

institution of learning and other persons in Position of trust

27. Section a3( I )(a) of the Sexual Offences Act provides that an act is intentional and unlawful if it
is committed in any coercive circumstance. Section 43(2) (c) provides that the coercive

circumstances referred to in subsection (l)(a) include any circumstances where there is abuse

of power or authority to the extent that the person in respect of whom an act is commined is

inhibited from indicating his or her resistance to such an act, or his or her unwillingness to
participate in such an act. Since sextortion is the abuse of a person's power to give or withhold

goods, services, or any other thing of value in exchange for sexual intercourse or other sexual

acriviries, it amounts to an inrenrional and unlawful Act under Section 43 of the Sexual Offences

Act.

28. ln light of the foregoing, the Office of the Attorney General and Department of Justice
submitted that the proposed offence of extortion had similar elemenr to the offence of sexual

harassment and rhe offence of sexual offences relating to the position of authoriry and persons

in a position oftrust provided for under Sections 23 and 24 of the Sexual Offences Act. Further,

the offence can be consrrued as an intentional and unlawful Act under Section 43 of the Sexual

Offences Act.



29. ln conclusion, the Amorney General submimed that the amendment of the Penal Code and the
Sexual Offences Act to provide for the offence of sextortion was not necessarf because sexual
offences relating to the abuse of a position of power or authority are provided for under
Sections 23 end 24 of the Sexual Offences Act.

1.4 Ethics and Anti.Corruption Commission

The Deputy Director, Asset Tracing, Ethics and Anti-Corruption Commission vide a letter dated
I 7s October 2024, submiaed as follows-

30.The EACC supported the proposal to amend the Penal Code and Sexual Offences Act and

other relevant criminal laws to define sextortion as a criminal offence explicitly. The justification
for the proposal is the fact that there is a gap in the criminal law as sextortion is not expressly
criminalised as a form of sexual exploitation, harassment and corruption.

31. The Commission proposed incorporating the offence of sextortion into the Penal Code, the
Sexual Offences Act, and other relevant Criminal laws, including the Anti-Corruption Laws such
as the Leadership and lntegrity Acg the Bribery Act, and the Anti-Corruption and Economic
Crimes Act. The Commission noted that in other jurisdictions, sextortion is criminalized
through the anti-corruption legal framework, such as Section 25 of the United Republic of
Tanzania's Prevention and Combating of Corruption Act, Cap 329.
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PART FOUR

4 COMMITTEEOBSERVATIONS

Upon consideration of the Petition, submissions from the Petitioners, the Kenya Law Reform

Commission (KLRC), the Office of the Attorney General and Depaftment of Justice, and Ethics

and Anti-Corruption Commission (EACC), the Committee observed as follows -
32, The Petirioners defined sextortion as the abuse of power to coerce individuals into providing

sexual favours.

33,While sextortion is not expressly defined in the existing laws, the abuse of power to coerce

individuals into providing sexual favours as defined by the petitioners, is provided for in the

Sexual Offences Act and the Computer Misuse and Cybercrimes Act.

34. Section 43( I )(a) of the Sexual Offences Act provides that an act is intentional and unlawful

if it is committed in any coercive circumstance. Section 43(2) (c) provides that the coercive

circumstances referred to in subsection (l)(a) include any circumstances where there is

abuse of power or authority to the extent that the person in respect of whom an act is

committed is inhibited from indicating his or her resistance to such an act, or his or her

unwillingness to participate in such an act.

35. Since sextortion, as defined by the Pedtioners, is the abuse of a person's Power to Sive or
withhold goods. services, or any other thing of value in exchange for sexual intercourse or
other sexual activities, rhe aspects are adequately provided for in Section 43 of the Sexual

Offences Act.

36. Further, the elements of sextortion can be construed witlr other offences, such as sexual

harassmenr (Section 23), abuse of authority (section 24), and coercion (Section 43) under

rhe Sexual Offences Act. Therefore, enacting such legislation would duplicate the Sexual

Offences Act and the Computer Misuse and Cybercrimes Acl

37.The Petitioners did not disclose the specific aspects of sextortion that the Sexual Offences

Act and section 37 of the compurer Misuse and cybercrime Acq 2018 did not cover.

Therefore, the Committee did not identify a gap in the existing law to necessitate the

enactment of the proposed Bill.
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PART FIVE

5 COMMITTEERECOMMENDATION

38. Pursuant to the provisions of Standing Order 227, the Committee responds to the Petition as

follows-

On the prayer that the Committee proposes amendments to the Sexual Offences Act, and other
relevant criminal laws to define sextortion as an offence, make clear provision on penalties, support
for victims and for connected purposes, the Committee notes that Sections 23,24 and 43 of the
Sexual offences Act and Section 37 ofthe Computer Misuse and Cybercrime Acg 2018 provide

for elements of the proposed offence of sextortion. The enactment of the Bill would duplicate the
existing laws.

Therefore, the Committee rejects the proposal to amend the Sexual Offences Act
(Cap. 63A) and other relevant criminal laws to explicitly define sextortion as an
oflence, make clear provisions on penalties, support for victims and for connected
purposes;

Date: 
-Ls) oTll-:-

Signed:

HON. MUCHANGI KAREMBA, CBS, M.P.
CHAIRPERSON. PUBLIC PETITIONS COMMITTEE

ffi
ATIONAL
PAPEIT ,-THE N

DATE: ? 3 sEP 2025

,|5
?t 6

CLERX.A f o

ASSEMBLY

TABLED
BY: C

Il
r l{E .TAIILE;

T-a[,-
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ANNEXURES

Annex 1: The Adoption List

Pubtic Petition No. 8 of 2024 regarding arrendment to the Fenal Code to
provide for the offence of sextortion

Annex 3: I*inutes of the 506 Sitting of the Pubtic Petitlons Commlttee hetd on 10s
September,2024
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The Chairperson called the meeting to order at l0:00 am. with the Prayer

MtN./PPC/2025/ t53: ADOPTION OF AGENDA

The Committee then adopted the agenda as listed hereunder on the proposal of Hon. Peter

lrungu Kihungi, M.P, and seconded by Hon. Beatrice Kadeveresia Elachi, CBS, M.P.

AGENDA
1 . Prayer
2, Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Consideration of P/No,8 oI 2024 Regarding Penal Code to provide for the

Ofrense of Sextortion
6. Any Other Business
7. Ad journment

The Agenda was adopted to constitute business of the meeting having been proposed by
Hon. Peter lrungu Kihungi, M.P. and seconded by Hon. Beatrice Kadeveresia Elachi, CBS,

M.P.

MtN./PPC/2025/t64:
PREVTOUS SITTINGS

The Agenda was deferred.

MlN./PPC/2025/ I 65r

CONFIRMATION OF MINUTEs c,F

CONSIDERATION O P/NO.8 0F 2021
REGARDING PENAL CODETO PROVIDE FOR
THE OFFENSE OF SEXTORTION

The Committee considered the draft report and noted as follows-

l. Sextortion cannot be a law in itself.The Sexual Offences ActThe law needs to be

amended to make sextortion explicit.
ll. The Committee also noted the need to be more attentive on sextortion especially

with the prevalence ofArtificial lntelligence
lll. lt was funher noted that while the word "sextonion" is not explicitly captured in the

law the subject mamer is addressed in various terminology.
lV. The Committee argued that the aspects of sextortion are covered under the sexual

offences Act defines sexual exploitation and covers coercion, abuse of powen
V. Members argued that only publication of intimate images addressed by the

Computer and Cyber Crime Act, but also coercion
Vl. The Committee noted that there is no specific gaps identified in current laws that

would necessitate new standalone legislation



v[.

Committee Observations

The Committee observed as follows-

(i) The Pedtioners defined sextoftion as the abuse of power to coerce individuals into

providing sexual favours.

(ii) While sextortion is not expressly defined in the existing laws, the abuse of Power to
coerce individuals into providing sexual hvours as defined by the petitioner, is

provided for in the Sexual Offences Act, the Penal Code, and the Computer Misuse

and Cybercrimes Act.

(iii) section a3(l)(a) of the sexual offences Act provides rhat an act is intentional and

unlawful if it is committed in any coercive circumstance. Section 43(2) (c) provides

that the coercive circumstances referred to in subsecdon (l)(a) include any

circumstances where there is abuse of Power or authority to the extent that the

person in respect of whom an act is commifted is inhibited from indicating his or her

resistance to such an act, or his or her unwillingness to ParticiPate in such an act'

(iv) Since sextortion, as defined by the petitioners' is the abuse of a person's Power to
give or withhold goods, services, or any other thing of value in exchange for sexual

intercourse or other sexual activities, the asPects are adequately provided for in

Section 43 of the Sexual Offences Act.

(v) Further, the elemenm of sextortion can be construed with other offences, such as

sexual harassment (Section 23), abuse of authority (Section 24), and coercion
(Section 43) under the Sexual Ofrences Act. Therefore' enacting such legislation

would duplicate the Sexual Offences Acq the Penal Code, and the ComPuter Misuse

and Cybercrimes Act.

The Committee proposed rejection of proposal to explicitly criminalize sextortion as

a distinct offence, recognizing existing legal provisions adequately cover abuse of
power for sexual favors.

(vi)The Petitioners did not disclose the specific aspects of sextonion that the sexual

Offences AcL the Penal Code and Section 37 of the Computer Misuse and

Cybercrime Act, 2018 did not cover. Therefore' the Committee did not identify a

8ap in the existing law to necessitate the enactment of the proposed Bill.

Committee Recommendation

On the prayer that the Committee ProPoses amendments to the Sexual Offences Act, and

other relevant criminal laws to define sextortion as an offence, make clear provision on

penalties, support for victims and for connected PurPoses, the Committee notes that
Sections 23,24 znd 43 ofthe Sexual offences Act and Section 37 ofthe
Computer Misuse and Cybercrime Act, 201 8 provide for elements of the
proposed ofrence of sextortion. The enactment of the Bill would duplicate the



existint law. Therefore, the Commlttec reiecB the proposal to amend dre
Sexual Ofiences Act (Cap. 63A).

Adopdon of the Report
The Committee adopted the report having been proposed by Hon. (Eng.) Bernard Nebart
Muriuki, M.P. and seconded by Hon. Edith Nyenze, M.P

MlN./PPC/2028/ I 55:
1'IEETING

ADIOURNMENT AND DATE OF NEXT

The Chairperson adjourned the meetinS at 0l:00 p.m. The date of the next meeting will be

held on Wednes l7d' September 2025 at 02.00 p.m.

HON. M EHBA, CBS, H.P.
CHAIRPERSON. PUBLIC PETITIONS CO}IITTITTEE

4l 'I-y-0
Date



REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

MINUTES OF THE 5OTH SITTING OF THE PUBLIC PETITIONS COMA^ITTEE HELD ON
TUESDAY SEPTEMBER 1O 2024 IN CONFERENCE ROOM GARDEN SUITE 1&2 6TH

FLOOR CARDEN INN HOTEL AT 2.30. P.M

PRESENT

Nimrod Mbithuka Mbai, M.P.
Janet Jepkemboi Sitienei, M.P.
Joshua Chepyegon Kandie, M. P
John Watter Owino, M.P.
Ernest Ogesi Kivai, M.P.
Maisori Marwa Kitayama, MP
Bidu Mohamed Tubi, M.P.
(Eng. ) Bernard Muriuki Nebart, M. P.
Edith Vethi Nyenze, M.P.
Peter Mbogho Shake, M.P.
Suzanne Ndunge Kiamba, M.P.
Cateb Mutiso Mute, M.P.

Hon. Patrick Makau King'ota, M.P.
Hon. Stoya Ctement Logova, M.P.
Hon . John Bwire Okano, M. P.

IN ATTENDANCE

SECRETARIAT

Ms. Miriam Modo
Mr. Wi[[is Obiero
Ms. Patricia Gichane
Mr. Martin Sigei
Ms. Nancy Akinyi
Ms. Felistus Muiya
Mr. Peter Mutethia
Mr. Calvin Karungo
Mr. Pau[ Shana
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1. Mr.
2. Mr.
3. Mr.
4. Ms.
5. Ms.

Benard Muchere
Joseph Wamiti
Antony Muchiri
Monica Aoko
Wahome Ngare

Lead Petitioner

CONSIDERA TION OF P/NO.8 OF 7074 REGARDING

MlN./PPETC/20241314:. PRELIMINARIES

The Chairperson catled the meeting to order at 2:30 pm. and proceedings beqan

with prayers by Hon. John Watter Owino, M.P.

MlN./PPETC/2024/3151 ADOPTION OF AGENDA

AGEN DA

1. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Consideration of P/No.8 of ?024 regarding Amendment to the Penal Code to Provide

for the Offense of Sextortion

- leeting with the Petitioner (Hon. Esther Possoris, l P)

6. Consideration of P/No. 78 of 2O23 regarding National Health lnsurance Fund
lneligible lncurred But Not Reported (IBNR) claims of over Kenya Shitlings 21 bitlion,
captured in the Financial Year ending 30th June 2022.

teeting with the Petitioner (lAr. Eenard ltuchere)

7. Any Other Business

8. Adjournment

The Agenda was adopted to constitute business having been'proposed by Hon.

Joshua Kandie, M.P. and seconded by Hon. Edith Nyenze, M.P.

MtN./PPETC/2024/316:. CONFIRMATION OF MINUTES OF PREVIOUS

SITTINGS
The agenda was deferred.

MtN./PPETC/2024 / 3 1 7 :.

AMENDMENT TO THE PENAL CODE TO PROVIDE

FOR THE OFFENSE OF SEXTORTION

Meetine with the Petitioner lHon. Esther Passaris. MP)

2

The Hon. Esther Passaris appeared before the Committee and submitted as

fotlows:



Sextortion is the abuse of power to coerce individuals into providing sexual
favors, has become a pressing issue in the country, causing immense harm to
victims and eroding trust in pubtic and private institutions;

2. Demands for sex in exchange for essential resources, services and
opportunities is both an infringement of human rights and a significant
obstacle to achieving devetopment goats predicated on gender equality,
transpa rent and accountable governance;

3. The laws of Kenya do not specificatty recognize or define sextortion as a form
of sexual exptoitation, harassment and corruption, thus hindering effective
prosecution and victim protection;

4. Atthough Section 37 of the Computer Misuse and Cybercrime Act, 2018
addresses certain aspects retated to sextortion, there remains a critical need
to comprehensive[y address this issue within the broader legat context;

5. Sextortion disproportionately affects vutnerable women and girts due poverty,
lack of education, political disenfranchisement, and various forms of disabitity,
atthough men and boys are atso susceptible;

6. The unchecked prevalence of sextortion not only infticts immediate harm upon
inCir.rduals bur. atsc undernlines effci-ts to emDolver women and ensui'e their
futl and equal participation in society, thus impeding sustainable devetopment;

7. Sextortion is a silent corruption with immense effects to majorly girts and
women but it has not been criminatized. lt involves coercion and not consent.
For instance, sex for access to water which is common in informal setttement,
sex for fish, sex for jobs, sex for grades, sex for police protection among
others.

8. The taws do not recognize sextortion as a distinct entity within sexual
exptoitation and corruption hence hindering effective prosecution and victim
protection. Therefore, the need to amend penal code that defines sextortion
and make rt an offence.

9. Sexlortion was rea[ and many perpetrators were getting away with it as there
was no structure to deat with it. Therefore, the proposed [aw wi[[ protect the
victims. However, there is a thin line between gender abuse and sextortion. ln
some cases, the victims just agree because they need the service.

10. Anatysis and studies within informal setttements reveated that 41 per cent of
women were victims of sextortion. Further, the rural areas in western Kenya
has atso experienced cases of sex for water. Various CBOs had managed to
raise awareness on the matter through psychosocial centers.

Pravers

11. The Petitioner prayed that the Committee:

3



relevant criminal laws to expticitty define sextortion as an offense, make

ctear provisions on penatties, support for victims and for connected
purposes; and

(ii) Makes any other recommendation necessary
circumstances of this petition to address the
protect the rights and dignity of a[[ citizens.

and appropriate in the
menace of sextortion to

Committee Concerns

1. The Petitioner ctarified that the proposed law on sextortion woutd protect men

from women offering themsetves for sex by emphasizing that, in cases where a

man is approached, he has the choice to refuse. The Petitioner added that
seduction cannot occur without mutual consent, and therefore, sextortion is

not a matter of seduction but rather extort'ion, where one is forced to offer
their body in exchange for a service.

2. As for the proposed penatties, the Petitioner recommended a sentence of 15

years imprisonment, a fine of 5 mi[tion shiltings, or both, to serve as a

deterrent.

3. Addressing the gaps in the penat code and other laws that necessitated the
proposed amendment, the Petitioner noted that white many laws require
amendment, it is essential to begin by amending the penal code. Tackting
sextortion was a de[iberatety demanding task.

4. Regarding the determination of when sextortion constitutes a crime, the

Petitioner ctarified that this would be decided by the courts. lnvestigations
would estabtish whether the threshotd for the crime is met, but first, a [aw
defining and criminalizing sextortion is needed.

Committee Resolution

After detiberations, the Committee resolved to receive submissions from relevant
stakehotders on the Petition.

MtN./PPETC/20241318: CONSIDERATION oF P/NO. 78 0F 2023
REGARDING NATIONAL H EALTH INSURANCE FUND

INELIGIBLE INCURRED BUT NOT REPORTED
(IBNR) CLAIMS OF OVER KENYA SHILLINGS 21

BILLION CAPTURED IN THE FINANCIAL YEAR

ENDING 3OTH JUNE 2022.

Meetinq with the Petit ioner (Mr. Benard Muchere)

The Petitioner, Mr. Benard Muchere appeared before the Committee and

submitted as foltows:
1. A fraud examination on financial statements in respect of the NHIF for the year

ending 30th June 2022 with reference to previous financial years, established
that:

4
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2022, NHIF Management created IBNR ctaims aggregating to over Kshs2l bittion
backdated to the 2019/2020.

The unbudgeted claims were charged on NHIF members contribution schemes
causing a huge financial crisis that made NHIF unabte to pay hospital bitts for
genuine contributors.

4. The anatysis retied upon the audited financial statements for the F/Y ending
30th June 2022 with reference to financial statements for financial years
2020/2021 , 701917020,701812019, and 2017 /2018, Constitution of Kenya 2010,
the National Health lnsurance Fund Act,2027, the Public Finance Management
Act,2012, and Cap 446-the State Corporations Act.

5. IBNR is a type of reserve account used in the insurance industry as the
provision for ctaims and/or events that have transpired but have not yet been
reported to an insurance company. IBNR is Used by insurance companies,
particutarly atong the eastern Gulf Coast of the United States where Huricanes
and other natural disasters are common. After a storm hits, an actuary
estimates potentia[ damage to infrastructure and the ctaims that may be
anticipated. Based on this anatysis, money is then set aside in a reserve to pay
for ctaims.

6. The process of incurring, reporting, and submissions of ctaims to NHIF for the
previous rnanual system requi:-ed that the patient presents an l..lHlF cai'd and
nationat identification card to a registered heatth facitity and the contracted
heatth facitity provider requests for per-authorization by NHIF before
treatment can be administered. lt was onty upon approval by NHIF that the
contracted heaIth facitity provider undertakes services and immediatety
submits its claim.

7. For the Etectronic Heatth Management lnformation System (EHMIS), the patient
was required to present their nationat identification card and biometric taken
by the registered heatth facility and the request for per-authorization and
authorization is rea[-time. The ctaims are made in reat-time through the EHMIS
portaI upon comptetion of services.

8. The NHIF's incurring, approvat, and submission of claims' systems/ processes are
estabtished in such a way that ctaims are reported before treatment, hence
IBNR cannot arise in NHIF

Upon anatysis of the 2021/2022 audited financiaI statements and the preceding
financial years audited financial statements, the NHIF manaqement appears to
have engaged an actuarial firm during the preparation of the 7021 / 2072
financial statements., whereby it computed IBNR reserves aggregating to Kshs
71,109,205,434.00.

'10. This was a major poticy change, however, the Chief Executive Off icer and the
chairperson of the Board in their reports on the Annual Financial Statements
for the FY ending June 2022 consciousty avoided mentioning and explaining the
basis for the IBNR c[aims.

9

5



Actuarial and Financiat Services was procured and how it determined the so-

catted "ctai m -generating events". Therefore, the CEO's and Chairperson's
noncommittaI on IBNR ctaims suggest improbabitity.

12. The IBNR reserves were fraudutenttt created to enabte siphoning of the Kshs

21,109,205,434 from the NHIF Funds as no reserves were set aside in the

2021 / 2027 financial year or the previous years.

13. Further, the audited financiat statements for the financial year ended 30th

June 2021 were fictitiously restated where part of the Kshs18,697,004,746

cumulative retained earnings, and Kshs12,310,791 ,402 was converted to IBNR

ctaim reserves.

Pravers

The Petitioner prayed that the Committee investigates and estabtishes:

14. Whether the Board of Management formul.ated and approved the inetigibte
IBNR claims as this was a major policy change;

15. The Cabinet secretary/Ministry of Heatth approved the inetigibte IBNR ctaims;

.16. What were the so-ca[ted "c[a im-generating events" that eticited ctaims

amounting to over Kshs 21 bittion;

17. What were the corretation and dif ferences between IBNR ctaims and ctaims

payabte under note 36 page '1 12 and note 38 page 113 of the Report-and
Financiat Statements as of the financial year ending 30th June 2022

respectivety, and whether the two claims amount to double claims;

18. Which health care providers benefited from IBNR and whether their IBNR

ctaims were authentic;

'19. ln the event the IBNR ctaims are found inauthentic, the total amount paid

should be recovered from the beneficiaries;

20. The capabi(ities of the Board of Management and the cEo for presenting

2011 17077 financiat statement containing Kshs 21 bittion inetigibte IBNR ctaims

in violation of Section 81 (1), (2) and (3) of the Public Finance Management Act,

2012, section 14 of the state Corporation Act and section 38(1) of the NHIF

Act,7077 that require the board to prepare financiat statements which give a

true and fair view of the state of affairs;

21 . The cul.pabitity of the cabinet Secretory for Ministry of Heatth for approving

the 2021 17022 financial statement containing Kshs 2'l bitlion inetigibte IBNR

ctaims in viotation of Section 81(5) and section 88 of the Pubtic Finance

Management Act, 201?, sections '11&12 of the State Corporation Act and

section 38(2) of the NHIF Act,2072;

22. The cutpabitity of the National Treasury for requiring the creation of ineligible
IBNR ctaims amounting to Kshs 21 biltion;

6
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confirm whether NHIF funds were applied tawfully and effectjvety regarding
the Kshs 21 bittion IBNR ctaims as required by Artic[e 229(6) of the
Constitution.

Committee Concerns

Regarding whether NHIF coutd pay IBNR claims under any provision, the
Petitioner clarified that NHIF is a fund, not an insurance company, and is
guided by the NHIF Act and other [ega[ provisions as a state corporation,
making it impossibte to do so.

2. Concerning additional stakehotders in the matter, the Petitioner suggested
that ctaimants who were paid coutd be considered as stakeholders in the issue.

0n the possibitity that NHIF set aside money in anticipation of claims, the
Petitioner exptained that the NHIF model inctudes an expiry period for ctaims
to be serviced and at[ocates a budget for this purpose. However, it was unctear
how such incidences coutd arise.

4. Regarding the events generating the ctaims, the Petitioner stated that if these
claims were tegit'imate, they should have been reported in the insurance pact.
Since this was not done, NHIF shoutd exptain how the payments were made.

5. A.s fcr the rolc cf the actuai"'y, the Petitionei- indicated that an actiiary shouid
estimate the time before claims are made, after which the remaining balance
'is returned to the main account. However, this process appties to private
insurance companies, not funds tike NHIF.

6. Addressing whether other government agencies were aware of the atteged
fraud, the Petitioner clarjfied that taking the issue to court, the DCl, or the
Ministry of Health woutd have taken [onger than addressing it through
Partiament due to existing chaltenges in investigating anti-economic crimes in
other government bodies.

7. Regarding individuats or departmental heads invotved in the scheme, the
Petitioner ctarified that such financial statement fraud schemes are typically
perpetrated at the [eve[ of finance officers, the Auditor Generat, the National
Treasury, the Ministry of Heatth, and the Board, but not by junior officers.

8. Concerning the fate of the lost money and whether it was stit[ in the IBNR
reserve, the Petitioner clarified that the ctaim should have been paid from the
reserve, which was created through book entries rather than liquid cash. These
funds were allocated to respective contributory schemes such as Edu Afya and
Linda Mama, among others. However, IBNR is not supposed to appty to NHIF,
suggesting that it was created to siphon money from other schemes.

9. 0n whether other organizations engage in creative accounting, the Petitioner
indicated that almost at[ state corporations were invotved in simitar schemes
where cash and cash equivatents do not represent retained earnings.

10. Regarding whether the reserve account was common in Kenya, the Petitioner
ctarified that there was no IBNR account prior to FY 2071/2022. Additionatty,

I
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ctoses, but they were made a year later, teading to the siphoning of Kshs 4

bittion through the crediting of the scheme.

Committee Resolution

After detiberations, the Committee resotved to engage the Ministry of Health to
respond to the matters raised.

MtN./PPETC/20241319: ADJOURNMENT AND DATE OF N EXT MEETING

The Chairperson adjourned the meeting at 6:00 p.m. The next meeting witl be hetd

on Wednesday, 11th SeptemberZQ24 at 12:00 p.m.

Sign: .....

(cHAIRPERSON)

0.t............1.3 )-o2t/
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT (THIRD SESSION)

PUBLIC PETITION

(No. I of2024)

REGARDING THE AMENDMENT OF THE PENAL CODE TO
PROVIDE FOR THE OFFENSE OF SEXTORTION

I, the UNDERSIGNED, on behalf of concerned citizens of Kenya;

DRAW the attention of the House to the following:

1. THAT, Article 119 of the Constitution affirms the right of every individual
to petition Parliament to consider any matter within its authority, including
to enact, amend or repeal any legislation;

2. THAT, sextortion, the abuse of power to coerce individuals into providing
sexual favors, has become a pressing issue in the country, causing
immense harm to victims and eroding trust in public and private
institutions;

3. THAT, demands for sex in exchange for essential resources, services and
opportunities is both an infringement of human rights and a significant
obstacle to achieving development goals predicated on gender equality,
transparent and accountable governance;

4. THAT, our laws do not specifically recognize or define sextortion as a
form of sexual exploitation, harassment and corruption, thus hindering
effective prosecution and victim protection;

5. THAT, although Section 37 of the Computer Misuse and Cybercrime Act,
2018 addresses certain aspects related to sextortion, there remains a
critical need to comprehensively address this issue within the broader
legal context;
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REGARDING THE AMENDMENT OF THE PENAL CODE TO
PROVIDE FOR THE OFFENSE OF SEXTORTION

6. THAT, sextortion disproportionately affects vulnerable women and girls

due poverty, lack of education, political disenfranchisement, and various

forms of disability, although men and boys are also susceptible;

7. THAT, the unchecked prevalence of sextortion not only inflicts immediate
harm upon indivlduals but also undermines efforts to empower women

and ensure their full and equal participation in society, thus impeding

sustainable development;

L THAT, the issues in respect of which this Petition is made are not pending

before any court of law or other constitutional or legal body.

THEREFORE, your humble petitioners pray that the National Assembly,

through the Public Petitions Committee -
i) propose amendments to the Pena/ Code, Sexual Offences Act, and

other relevant criminal laws to explicitly define sextortion as an offense,

make clear provisions on penalties, support for victims and for
connected purposes,' and

il)take any other measures necessary and appropriate in the

circumstances of this petition to address the menace of sextortion to
protect the rights and dlgnity of a// citizens.

And your PETITIONERS will ever pray.

PRESENTED BY:

THE HON. ESTHER PASSARIS, MP
MEMBER FOR NAIROBI CITY COUNTY

DATE *.\!
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PUBLIC PETITION

BY SURITVORS AND VICTIMS OF SEXTORTION IN THE VATER
INDUSTRY AND OTHER SECTORS IN KE}.IYA

NO NAME
PETITIONER

OF FULL A.DDNESS NATIONAL IDl

PASSPORT NO.

SIGNATURE/
THUMB
E]TPRESSION
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PUBLIC PETITION

BY SURITT'ORS AND VICTIMS OF SEXTORTION IN THE WATBR
INDUSTRYAND OTI{ER SECTORS IN TENYA

NO NAME
PETTTIONER

OF FULL ADDRESS NATTONAL IDl

PASSPORT NO.

SIGNATURE/
THI,'MB
E'PRESSION
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TIIE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT - THIRD SESSION - 2024

PUBLIC PETITIONS COMMITTEE

LEGAL BRIEF:

PUBLIC PETITION (NO,8 OF 2024),

BRIEF ON PETITION NO. 8 OF 2024 REGARDING'I'HE AMENDMENT OF THE
PENAL CODE TO PROVIDE FOR THE OFFENCE OF SEXTORTION

lune 2024
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PE' T|ON NO. U OF 2024

l. Thc petition, is brouglrt bcforc thc House by Hon. Esthcl M. Passaris. Menlbcr of

parliament for Nairobi County on behalf of survivors and victims of sexlortion in varioLrs

scctors.

2. 'l lrc pctitioncr draws thc attcntion to thc issue of sextortion' thc abrtse of power to cocrce

sexual favors, a present ptessing issue in the country.

l. The petitioner claims that detnand for sex in exchange for essential services is a signilicant

obsracle to achieving developnrent goals, gender equity' transparent and accountable

govcl1lancc.

4. Thc petitioner submits that section 37 of the Conrputcr Misuse and Cybcr Crimes Act

acldresses cefiain aspects of sextortion but there rernains lleed to address the issue within

the lrroader legal context.

5. Thc petitioncr secks the intervention ofthe Housc to-
r. Propose antendments to the Penal Code, Sexual Offences Act and other related

crinrinal laws to explicitly d.efine sextonion as an offence and to make clcar

provisions on penalties, support for victilns and for connected purposes;

ii. Take any other mcasures nccessary and appropriatc in thc circumstanccs of this

petition to adclress tlie menace of sextortion to protect the rights and dignity of all

cltlzens.

ANALYSIS

6. Scxtortion refers to a fornr of sexual exploitation or the practice oIextorting money or

sexual favors from someone by threatening to l'cveal evidencc of their scxual activities'

nude images or vidcos. The Intemational Association of wonrcn Judges defines sextonion

as a tbnn ofabuse ol porver to obtain sexual benefit. 
L

7. The Unitetl Nations Convenrion Against comrption (UNCAC) lOth conference of states

Parties was held in December 202-3, passe<I Resolution I 0/ I 0. The UN Resolution seeks to

atldress the societal inrpact of Corruption focusing on gender ancl corruption'

g. Irr particular the 6tl resolutiorr encourages state parties to raisc awareness that delnanding

scx 0r acts of a scxual naturc within thc contcxt of-thc abuse olauthority rnay bc considcred

a particular fom of conrrption, and to closc potcntial legislativc gaps, as ncccssary, and
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PETIT'.tOi' NO. I OF 2024

take further meastu'Bs, as needed and appropriato, in order to prcvent and prosccute such

forms of corruption ell'ectively.

a. The Constitution

9. Article 95(3) olthc Constitution provides for the role of the National Assembly to enact

legislation. Article 95 (2) of the Constitution mandates the National Assembly to deliberate

and resolve the issues ofconcenr to thc people.

b. The National Assembly Standing Orders

10. Standing order 219 provides that a public petition may seek the House to consider any

matter within its authority including the enacting, amending or repealing any legislation.

lfthc Comnrittee considcrs and approves thc Pctition, the approved content will be rcduced

to a Iegislativc proposal sponsored by the Committee for consideration by the House.

I l. Standing Order I l4 A ( I) (b) provides for the cxemption from prepublication scrutiny ofa

proposal sponsored by the public petitions committee.

c. Laws that regulete aspects of sextortion

12. [n Kenya thc Computer Misuse and Cyber Crimcs Act provides for offences relating to

computer systens to ensure timely and effective detection, prohibition. prevention,

investigation and prosecution of computer aud cybcrcrimes.

13. The Act aims to protcct the confidentiality and integrity of computer systems, pron'lote

Constitutional rights sLrch as the right to privacy, freedonr of cxpression and access to

information and to facilitate intenrational cooperation on cyber security.

14. The Act has cxtra-territorial jurisdiction, to thc extcnt that victims of these attacks are

Kenyan citizens or the crime was against propr-rty belonging to the govemment or

conrpelling the govemment to do or rciiain lionr doing any act.

t5. The Act outlines sevcral offelces and penalties, sorne ofthc offences provided for include

unauthorized access, unauthorized disclosure ofpassword or access code, cyber espionage.

cyber harassment, publication of false infomration, interception of clectronic messages

or money transfers, child pomography, wrongful distribution of obscenc or intimatc

imrges, phishing, cybcr tcrrorism, cybcrsquatting and identity theft.

,Section 27. Cyber Ilarussnent
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( l) A person who, indiyidually or with olhcr lersons, v'ilJ llt, contmunicales, either directlt,

or indirectll', w,ith another person or unvone known to thal person, c,ot?tntil,\ an o!.fence, if
lhey htox, or oughl to know lhat thcir conduct -
(u) is likely to cattse those persons upprehension or Jbar oJ'violence to theln or damage or

loss on thut persons' property; or

(b) detrinentally a,Sbcts that person; or

(c) is itt whole or part, of an indecent or grossl- offensive nuture and affects the person.

(2) A per.son who commils an olfence under.suhseclion (t) ts liable, on cofiviction, lo uline
not exceeding ntenty uillion shillings or to imprisonntenl for a terr not exceeding ten

)tears, or lo bolh.

37. llrongful tlistribution of obscenc or intimale iuages.

A person who lransfers, publishes, or dissentinales, including making a digital depiction

available .[or disu'ibutiotr or downloatlitrg through a telecomntunicalions network or

through any other means oftransferring data lo a conputer, the intimate or obscene image

o/ another person utmmits an olfence and is liable, on convictiotr b artne not exceeding

t\o hundred thousand shillings or intprisonment for o tern not exceedi g tx'o years, or
to both.

16. The sexual offenccs Act Cap. 63A docs not provide lbr rhe offencc of scxtortion but

provides lor sexual harassment and sexual offcnces that relate to position of authority and

persons in position of trust.

23.Sexual harassmen!

(l) tlny person, tvho heing in a positiorr oJ'authority, or holding a pultlic oJJice, who

persistently nakes any sexuul adwtnces or requesls u,hich he or she knotts, or has

reasonable grounds to know, are unv,elcome, i.s guilty of the oJlence of se.rual hatassnrcnt

and shall be liahle to itnprisonment .lbr a term oJ not less than three )tears or ro a Jine oJ.

not less than one hundred thousand shillings or to both.

(2) It shall be ncce,\sary to prove itt a churge of .sexual harassnrcnt that-
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(u)the submissiott or rejeclion lty the person lo whont udvances or requesls ru.e mude is

intended lo be used as basi.s oJ emploltment or oJ'a decision relevanl ro the career ol'the

alleged victim or oJ'a service dtrc lo a mentber of the public in the case ofa puhlic oflicer;

(h)such advances or requesls have the effect of inte{ering wilh the alleged victim's u'ork

or educalionul perlormunce or creating an ofknsive working or learning environntent.[br

the alleged victim or denial oJa serttice due to lhe member of the

(c)public f'ont a public ffice.

17. Scction 24 provides for sexual offences that relatc to position of authority and persons in

position of tnrst, the Act refers to pcrsons in authority or tlxst as law enforcement officeru,

superintendent ofjail or remand homes, managcr or staff of a hospital, head teachers or

teachers or employces in primary or secondary schools and any person in a position of

trust.

24 (5) Any person who being in a posirion of tust takes advantage of his or her position

and induces or seduces a pcrson in their care lo lruve sexual intercourse with him or

her or commits any other olJbnce under this Acl, sttch sexual intercourse not amounling

to the ol/ence ofrape or deJilement, shall be gtilty of un offence ol abuse olposition of
lrust und shall be liable upotr cottviction to imprisonmentfor a term of not less than ten

years.

18. The Pcnal Code Cap, 63 does not providc for the offencc of soxtortion but provides tbr

the offence ofabuse of office.

Section l0l . Ahuse ofoflice

(l) Any- person who, being employ'ed in the public service, does or directs to be tlone, in

abuse of'lhe authority of hi-r ffice, ony arbitrary act preiudicial to the rights oJ'another

is guilrv oJ'a .felony.

Section I02A.Pcnahies

A person convicted ofan olJbnce under seclions 99, 100, 101 or 102 of this Part shall bc

liahle to a fine not esceeding one million shillings or lo inprisonment for a lern not

atceeding ten years or to both.

19. Sextortion is a lbnn of onlinc blackmail, whcreby the peryetrator thrcatens to expose

sexually intimatc imagcs of the victint onlinc unlcss their demands arc met. Typical
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dentands includc sexual favors, more sexual irnagcs/vidcos (or acts on wcbcarn) and

money. Whilst sextortion generally involves some form of inragery, it can also involve

thrcatening to release sexually explicit messages previously sent by or to the victinr.

20 The Cornmittee should seek the views ofthe petitioner and stakeholders to understand the

need lbr the amendnrents on relevant laws for the offence ofsextortion as a form ofsexual

exploitation and comrption. The petitioner's proposed legistation will definc sextortion, the

clements ofthc offencc and the penalties ofthe offence.

CONCLUSION

21. In light ofthe foregoing Iegal provisions, in considering the Petition, the cornmittee should

seek to interogate the views of-

a

a)

b)

c)

d)

e)

r)

the Petitioner;

the Law Society ofKenya

the Kenya National Human Rights and Equality Commission;

the Ethics and Anti-Comrption Commissiorr;

the Attomey General; arrd

the Kenya Law Relbrm Conrmission.

CICHANE PATRICIA
LECAL COUNSEL
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Our Ref: EACC/LEG 8/6 VOL II
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The Clerk of the Nataonal Assembly
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P. O. Box 41842-00100
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Attn: Mr Ki boi Arao Kirui

Dear Sir,

REI SUBMISSIONS OF MEMORANDUM ON PUBLIC PETITION REGARDING
AMENDMENT OF THE PENAL CODE TO PROVIDE FOR THE OFFENSE OF
SEXTORTION

We acknowledge receipt oF your letter dated 30th September, 2024 with regard to the public
petition regarding amendment on the Penal Code to provide for the offense of sextortion.

The Commission has prepared written submissions as per the attached Memorandum.

This letter therefore forwards to your offlce our Memorandum for your attention and kind
consideration.

Yours faithfully,

ABDUTHAMTD F. LOW, HSC
DEPUTY DIRECTOR . ASSET TRACTNG
FOR: SECRETARY/CHI EF EXECUTIVE OFFICER
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MEMORANDUM BYTHE ETHIC' AND ANTI-CORRUMON COMMI'SION TOTHE
NATIONAL A5SEMBLY ON THE PUBLIC PETITION REGARDING AMENDMENT OF

THE PENAL CODE TO PROVIDE FOR THE OFFENSE OF SEXTORTION

Presentd to the National Assembly
on

Tuesday
l$h Octoben 2O24
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MEMORANDUM BYTHE ETHICS AND ANTI.CORRPTION COMMISSION TO THE
NATIONAL ASSEMBLY ON THE PUBLIC PETITION REGARDING AMENDMENT OF
THE PENAL CODE TO PROVIDE FOR THE OFFENSE OF SEXTORTION.

INTRODUCTION

A. The Ethicr and Anti-Corruption Commirsion (EACC) is a rtatutory body established

under the Ethics and Anti-Corruption Commission Act, 2011. The Act was enacted

pursuant to the requirement under Article 79 of the Constitution of Kenya. 201O.

B. The mandate of the Commission is to combat corruption and economic crime in
Kenya through law enforcement, prevention, public education and promotion of
standards and practices of integrity, ethics and anti-corruption.

C. The Commission also derives its statutory mandate from a number of other statutet
namely. the Anti-Corruption and Economic Crimes Act,2003, the Leadership and

lntegrity Act, 2012, the Public Officer Ethics Act. 2003 and the Bribery Act. 2016

among others.

D. This is a memorandum to the National Assembly in relation to the public petition
regarding amendment of the Penal Code to provide for the offense of sextortion.

E. The memorandum is submitted pursuant to a written request by the Public Petitions

Committee vide a letter Ref: KNA,/DLPS/PPETC/CORR/2O24/195 dated 30th

September, 2O24.

MANDATE OF THE ETHTCS AND ANT|-CORRUPTTON COMMTSSTON (EACC)

The Commission is established under rection 3 of the Ethics and Anti-Corruption
Commission Act. 2011 as read with Article 79 of the Constitution. ar the Conrtitutional
body mandated to combat and prevent corruption. and promote belt practice and
standards in ethics and integrity.

The mandate of the Commission is stipulated under Articles 79 and 252 of the
Constitution, and further amplified under various statutes that operationalize Chapter Six

of the Constitution. These are the rtatutei that provide the legal framework for the fight
againtt corruption including the Ethicr and Anti-Corruption Commission Act, 2Ol l (EACC

Act). Leadership and lntegrity Act, 2012 (LlA). Public Officer Ethics Act, 20O3 (POEA). Anti-
Corruption and Economic Crimes Ac,2003 (ACECA). and the Bribery Act.20'16.

The specific functions of the Commission as ensuing from the above Constitutional and
statutory frameworks include:
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i. lnvestigations into corruption and economic crimes, and violationJ of codes of
conduct. and making of recommendations to the Director of Public Prosecutions
pursuant to section l1 of the EACC Act as read with section 35 of ACECA.

ii. Recovery of corruptly acquired ariets through investigationJ or Alternative DiJpute
Resolution under section l3(d) of the EACC Act as read with section 25A of ACECA.

or civil proceedings for forfeiture of unexplained wealth in possession of state and
public officers pursuant to section 55 of ACECA.

iii. Oversight over responsible Commislions as they implement Kenya's wealth
declaration syrtem under part lV the Public Officer Ethics Act, 2OO3. pursuant to
rections 4(2.5).6(3) and 52(2) of LIA read together.

iv. Enforcement of Chapter Six of the Constitution and other integrity provisions under
POEA and LlA, pursuant to section 4(2) as read with Article 79 of the Constitution.

v. Corruption prevention through iystems reviews targeting public entities. public
training, education and awareness. and promotion of ethics pursuant to Jection ll
of the EACC Act.

PURPOSE OF THE PUBLIC PETITION REGARDING AMENDMENT OF THE PENALCODE
TO PROVIDE FOR THE OFFENSE OF SEXTORTION

The public Detition regarding amendment of the Penal Code to provide for the offense cf
Jextortion seeki to facilitate the following:

i. Propose amendments to the Penal code, Sexual Offences Act and other relevant
criminal laws to explicitly define sextortion ai an offense, make clear provisions
on penalties, support for victims and for connected purposes: and

ii. Take any other measures neceirary and appropriate in the circumstances of this
petition to address the menace of sextortion to protect the rightJ and dignity of
all citizens.

COMMENTS/OB5ERVATIONS BY

AMENDMENT OF THE PENAL
SEXTORTION

EACC ON THE PUBLIC PETITION RECARDING
CODE TO PROVIDE FOR THE OFFEN5E OF

This Matrix Jets out the observations and input by the Commission on the specific
provisions in the public petition regarding amendment of the Penal Code to provide for
the offense of Sextortion.

[sztto Regulation / Sub.iect Matter
in the Public Petition
regarding amendment of the
Penal Code to provide for
the offense of sextortion

Proposed
amendment(s)/
Comment(s)
Raised

Justification(s)/Rationale
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ART A - COMMENTS ON THE PRAYERS SOUGHT IN THE PUBLIC PETITION
REGARDINC AMENDMENT OF THE PENAL CODE TO PROVIDE FOR THE OFFEN'E OF
SEXTORTION

Recognition of Sextortion in the Anti-Corruption Justification
al Framework.

1.

We support the proposal to amend the Penal Code
and Sexual Offences Act and other relevant criminal
laws to explicitly define sextortion as a criminal
offense.

It is further our proposal to incorporate in Penal
Code and the Sexual Offences Act and other
relevant Criminal Laws including the Anti-
Corruption Laws i.e The Leadership and lntegrity
Act, The Bribery Act and The Anti-Corruption and
Economic Crimes Act an offence of Sextortion.

There is a gap in the Criminal Law as

the Sextortion is not expressly
criminalized as a form of sexual
exploitation, harasJment and
corruption.

It is notable that in
other jurisdictions, sextortion is

criminalized through the anti-
corruption legal framework. e.g.
Section 25 of the United Republic of
Tanzania, The Prevention and
Combating of Corruption Act, Cap
329.
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A. INTRODUCTION

The Kenya Law Reform Commission (KLRC) is established under the l(enya Law Reform

Commission Act, 20'13 with a mandate to keep under review all the laws of Kenya to

enture that they conform to the letter and spirit of the Constitution. ln tliis regard, KLRC

advisel the 6overnment, including Parliament, on the reform and harmonisation of laws'

promotion of access to justice and the development of a sound legal and regulatory

framework for national development.

The Kenya Law Reform Commission (KLRC) acknowledges receipt of a letter from the

National Assembly dated 25 April 2024 (ref: KNA/DLPS/ PPEfC/CORW2O25/O1B)

seeking submissions on the following issues:

(a) Proliferation of LCBTQ rights in the country:

(b) Amendment of the Penal Code to provide for the offence of sextortion:

(c) Enactment of the Kenya Robotic and Artificial lntelligence Society Bill' 2023;

(d) Decriminalisation of Attempted Suicidel

(e) Enactment of legislation of development of irrigation infrastructure:

(f) Enactment of the Bankers Professional Bill, 2023:

(g) Enactment of Legislation for Regulation of Credit Profeslionals:

(h) Enactment of Proposed Ceophysical Professionals Billl and

(i) Proliferation of Lesbianl, Cays. Bisexuals, Transgender and Queer (LCBTQ) in the

Cou ntry.

KLRC prepares this memorandum in reiponre to the request, and in line with its mandate

under section 6(c) of its Act. to provlde advice technical asristance and information to

the government with regard to the reform or amendment of a branch of the law. The

memorandum ii divided into three parts:
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Part lof the memorandum addresscs petitionr related tcl enactment of amendnrent Actr

to addresr the offences of sextortion and attempted suicide.

Part ll of the memorandum coverJ the proposed enactment of laws to regulate banking,

credit and geophysical professionals and the Kenya Robotic and Artificial lntelligence

Society.

Part lll of the memorandum responds to petitionr seeking the enactment of Iegislation of

development on irrigation infrastructure and review of the proliferation of Lelbians,

6ays, Bisexuals. Transgender and Queer (LCBTQ) in the country.

PART I.CRIMINAL LAW

I. THE OFFENSE OF SEXTORTIO N

(a) Defining Sextortion

Sextortion is a blended word derived from the words "sex" and "extortion". The

lntcrnational Association of women Judges defines sextortion as 'the abuse of power to

obtain a sexual benefit or advantage.'rlt has been said that for sexual extortion, there has

to be abuse of autlrority in the exchange of sex for a service.2 sextortion har also been

said to cover instances where someone makes demands with the threat of publishing

another person'5 sexually embarrassing photos or videos. sextortion is more about

prychological than physical coercion.

rlnternational Bar Atro(iation.'Pressure builds worldwide for legal protection againrt rextortion',
< ht tplrzwww. i b.r n-el. (.,rg1 e-for-lesal-Drote.tio n-asainJf-rextortion
t2/05/2j2sl.
2Center for 6ender and Dcvelopment, 'Confronting Sextortion'
<http!/.ls!gdqeu.lri.!rrA/2!2llQ5l30lqq!le I od> (Accessed12/OS/2O25)
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(b) Prevalence of Sextortion in Kenya

It has been reported that sextortion affects vulnerable girls and women who seek various

services such as national identity cards, supplies of sanitary pads, education, trainings and
job placements.r lt has also been reported that sex for fish is very rampant along the

coastlines and shores where female fishmongers give in to rexual demands of fishermen

5o that they can attain the first pick from the boats.a It has further been reported that
women and girls are pressured into 5ex in exchange for water, especially in the slums.5

Traders are also not spared with cases of female traders are sexually exploited by brokers

and market officials, also having been reported.5one of the hawkers within Nairobi is

reported to have informed Members of the county Assembly that she had personally

experienced the vice and that "my colleagues have also been told to sleep with these

officers to be allowed to hawk without in terference'..,

A report by the Kenya lcr Action Network on the challenges faced by women in Kenya

on the internet lists non-consensual distribution of intimate images and sexual harassment

as some of the most prominent violations of their righte across digital platforms.s rhe
report further notes that professional and prominent women, including women human

rights defenders, lvomen in politics, journalists, women with disabilitier and women from

marginalised Sroups. are frequent target5 of online gender-based violence. Female

politicianJ in Kenya have been particularly vulnerable to image-based disinformation

campaigns that manipulate media to sexualize them.e rhis makes them fodder for

r tbid.
'r tbid.

'rimavi, 'textortion: The Silent Pandemic.' < hr lpj:/,/sifrt4y!.Iyj!/n9-U4!-,alld-, (aliel/rgr tortio!1- r lie j lg!1.
pqalieryIC > (Acce!red 12/A5/2025)
6 Daily Nalion,'sex for Bu5iness Protectionr women Traders Recount Nairobi's Living
Hell'<.llplznation.africalk€nva,helvilpendglllgLlqlbgl!-oer!:p!9!e!tta_[L]{SI[90:tGldgl{eq-!u-aJ.
nairobilliving.hell-4488864 > (Accerred t2 /OS /2025)/ Daily Nation, '5ex-for,Hawking Space Scandal Rock, City Hall.
< httpr://cp!per.natioO=Ojrr1ltgaqEle4le[tO79 > (Acce,,ed 1 4/O5/2O25)

B ICJ Kenya, Protect Women from Rising Online Gender Based Violence.. < h!!p!/-l!l:
keny!,a4r'DC!,4lplele(!:tllooerllgll-r:[Ln8:qntinq:8CldgLEOEd:yi_o]e!!g > (Accersed 12/05/2025)
e ibid
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ln relation to the proposal to provide support to victirns of sextortion. Kl.llc is of the

view that it ii not neceirary to make any further changes to the law to facilitate rupport

for the victims as the Victim Protection Act. cap. 79A comprehensively addresses this

issue. This statute was enacted to give effect to Article 5o(9) of the conJtitution and to

provide for protection of victims of crime and abuse of power including protection of

the digniry of victims through the provision of better information, 5upport services,

reparations and compensation from the offender.

2. DECRIMINALI5ATION OF ATTEMPTED SUICIDE

(a) lntroduction

The World l-'lealth Organization Policy Brief on the Health Aspects of Decriminalization

of Suicide and Suicide Attempts names Kenya as one of only twenty-three countries in

the world which still criminalize suicide attempts.

The Brief goes ahead to rtate that the criminalization of suicide perpetuates an

environment that forters blame and ltigmatization towards people who attempt suicide

and at the same time fail to recognize the role of locial, economic and cultural factors

that play a role in suicide and suicide attempts. The Briel further states that the

criminalization deters people from seeking timely help and accessing interventions due to

the fear of legal repercussions and ttigma.

(b) Analysis

The Mental llealth Act, Cap. 248 definel a person with mental illness ar a person

diagnosed by a qualified mental health practitioner to be suffering from mental illness,

and includes a perJon with suicidal ideation or behaviour (emphasis ourr).

Under the Act, therefore. a person who has attempted suicide would be seen more ar a

patient needing help than a criminal who should be punished. Thil was so stated in the
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case of Republic v SWN (Criminal Case 20 of 2019) [2022] KEHC 3312 (KLR) (7 luty
2022) (Sentence) where the High Court held that:

"As the facts patently annoLlnce. here is a young woman in need of treatment. care and

protection. 5he is certainly not a deranged criminal in need of retribution and

confinement".

ln the above case, the accused perJon wai found to have fatally stabbed her son killing

him immediately. She then turned the knife on herself three times in an attempt to kill

herself. one of the issues before the court was its role in rentencing an accused person

who was mentally ill.

(c) Conclulion

ln ..,ierv of the fcregoing, attempting ;uicirje slror-rid be ciecrimina iiseci in Kenya through

the repeal of section 226 of lhe Penal Code and the proposed amendment is timely.

B. PART II-RECULATION OF PROFESSIONALS

1. INTRODUCTION

The KLRC was requested to analyse several legislative proposals seeking to regulate

various professions. Before analysing each legillative proposal, this introductory part will
address the following questions-

(a) What is a profession?

(b) What is the justification for the regulation of professionals?

(c) What are the various approaches to regulation of professionals?

o

(a) What is a profeision?



Professionals occupy a poijtion of great inrportance in the society because they deliver

esoteric serviceJ to individuals, organizations and the government. The profelsional space

has over the years accelerated ai more occupations seek professional identlty in addition

to the traditionally established professions. ln seeking to admit other occupationt into

the category of professions and setting mechanismr of professional regulation, one must

begin by understanding definition and traits of a profession.

Prof. Horton B. (1958) set forth a criterion of a profession which can serve as a yard

itick of what constitutes a profession. According to Horton. a profesrion must-

(a) "satisfy an indirpensable social need and be based upon well established

and socially accepted scientific principles:

(b) demand adequate pre-professiona I and cultural tralning:

(c) demand porsession of a body of specialized and iystemic knowledge:

(d) give evidence of needed skilll which the public does not potsess:

(e) have developed a scientific technigue which is the result of tested

experience:

(f) require the exercile of discretion and judgement in the manner of

performance of duty:

(g) have group consciousness detigned to extend scientific knowledge in

technical language:

(h) have sufficient self-impelling power to retain its membert throughout life

and mutt be used as a mere stepping Jtone to other occupations; and

(i) recognize its obligations to society by insisting that itt members live up to

an ertablished code of ethicr."

Hughes E. (1968) equally argues that the ersence of the idea of professionalism is that

profelsionals profess to know better than their clienti on what ails them or their affairs.
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caroupa N (2014) similarly conriders a profession ar an occLrpation with the following
cha racteristics: specialised skills. that lkill is partially or fully acquired by intellectual

traininS, the service calls for a high degree of integrity. and it involves direct or fiduciary

relations with clients.

ln essence' a profersion can be defined as a disciplined group of individuals, who adhere

to ethical standardl and who hold themselver out ar, and are accepted by the public as

possessing special knowledge and skills in a widely recognized body of learning derived
from research, education and training at a high level, and who are prepared to apply this

knowledge and exercise these skills in the interelt of others.

(b) The need to regulate professionals

Regulation of professionals in any given industry is crucial for various reasons including,
the need to Jet uniform standardr for the services of that particular profession in order to
enJure that conrumers of the servicer are protected; promote accountability and
continuous competencies and skills through continuous learning.

The regulation of professional groups has often been .iustified as being in the public

interest with some scholars seeing professional associations and other similar groups as

one of the four inJtitutional bases of rocial order (along with the community, the market.
and the rtate).

(c) Approaches to regulation of professionals

Recent years have witnessed an increase in interert in professional regulation with various
models of regulation of professionals emerging. ln tlris memorandum, KLRC will restrict
itself to two formr of professional regulationi rtatutory regulation and self- regulation

ll

(i) Statutory regulation of professionals



Under a typical statutory regulatory scheme, legislation ertablirhes a regulatory authority

that is made up of a majority of members either reelected by or appointed from the

profession regulated by that authority.

ln Australia. these authorities are called 'reSistration boards', in the United Kingdom they

are known as 'Councilr' and in various provinces of Canada, 'profersional colleges.

These regulatory authorities have powers conferred by itatute, to determine qualification

and other requirements for registration and to maintain a publicly acce5sible regirter of

qualified pertoni. Under this regime. it is an offence for an unregistered person to use

those professional titlei reserved fo r. the profession.

The relevant statute Jets also up a disciplinary rystem that, in moit cares, empowers the

regulatory authority to investigate complaintt of professional misconduct and to impose

sanction, on a pr(rctitioner, including deregistration if necessary. The effect of the

regulatory scheme is to create an enforceable barrier to entry to the regulated profession

and to regulate the standards of practice and conduct of registered practitioners.

(ii) Self-regu lation' or peer review model

The term'self-regulation'is used to describe the disciplining of one's own conduct by

oneself. Self- regulation as an approach to professional regulation is widely used in

professionr, lportsr0, the press, advertising and financial services. This model of

regulation varies from the'command and control'model of regulation exhibited by the

former model to regulation by the market. lt enshrines the principle that a practitioner'5

peers are in the best porition to judge what constitutes professional and unprofetsional

conduct and enables professional bodies or associations to Sovern their members in a

manner that ensures that they are not subject to undue influence from the State or other

externa I pressuret.

rolnlernalional Olympic Committee (lOC), Federation lnternationale de Football Asrocialion (FIFA). World
Athletics (formerly IAAF), the lnternational Bar AJrociation (lBA). World Medical A$ociation. are exampler
of relf-regulatinS bodier.
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5elf-regulation. may not require legislation to be effective as the professionals have the
liberty to develop dcrirable inrtruments to guice their governance frameworks and code
.f conduct: however. where iegislation is desired. it may be seen as a contract betwee^
professionals and the sr"rte to regulate a field of activity and a group of practitioners for
the benefit of society.

2. RECULATION OF ROBOTICS AND ARTIFICIAL INTELLICENCE IN KENYA

The propored Robotics and Artificial lntelligence Society is envisioned as a professional

body meant lo a55i5t in the regulation, promotion and facilitation of the activities of
roboticr and artificial intelligence practices in Kenya.

Many countries have leveraged thc power of robotics and artificial intelligence to achieve
various feats. For inJtance, in education. Al has the power to transform and influence
lraining. ln agriculture, robotics and Al has the ability to provide farmers with real-time
cb;ervation; froni tireir iarmiancis which can be used to quickry identify crop or pest

dileases' increase yieldl. ttrereby increaiing food productivity. rn security, the efficient
personnel deployment and vision syJtems that aid in tracking criminals and the analysis

of crime data helps security personnel in sorving many carei. rn banking and finance, Ar
has been uJed to revolutionize the use of mobile money services.

ln health, great advances have been made wirh regardi to Ar and its apprications in the
sector. Al's deep learning nredicar tools assist medicar professionals by studying a patient,s
unrtructured data to give a better inright into a patient's rcal-time needs.

ln this regard. there is neccl to develop a framework that will enable the development of
standards and certain cocre; of conduct for owne, and owners of robot agentJ.

The enactment or the l)'obotics and Artificiar rntelrigence Society Bi[ is intended to
establish the society as a r;rofessionar body whose mandate, just Iike other professionar

bodies. will majorly be to promote standards of professionar competcnce and practice
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among member5 of the Society: promote research into the subject of robotics and

artificial intelligence; promote international recognition of the Society: and advile the

Cabinet Secretary on matterr relating to Jtandardi and policies in the area of robotics and

artificial intelligence in all sectors of the Kenyan economy.

This is a great ttep in ensuring regulation of the profession. However, there is also need

to enact a comprehensive piece of legislation which would provide a legal and

institutional framework for the development of the robotics and artificial intelligence in

Kenya (such as a Kenya Robotics and Artificial lntelligence Act). This law would provide

for among others, the development and implementation of policies on use of robotics

and artificial intelligence: research and development in the robotics and artificial

intelligence: education and training in the field of robotics and artificial intelligence and

the regulation of concerns relating to rafety. security and civil rightt as well as the whole

spectrum of robotics and artificial intelligence in Kenya.

With this general framework in place, the eitablirhment of the Society would auSment

the efforts espoused in that framework to ensure a robu5t robotics and artificial

intelligence profession in Kenya.

3. RECULATION OF BANKIN6 PROFES5IONAL5 IN KENYA

The banking induitry ir the cornerrtone of a country's economy. ln Kenya, the industry is

regulated by the Central Bank of Kenya (CBK) through the Banking Act, Cap. 488. rhe

Central Bank of Kenya Act, Cap. 491 and the attendant Regulations.

To ensure effective service delivery, the barrking industry muit adapt to evolving needs

of the society by addressing the key issues in the industry. Over the years, the

government has demonJtrated its commitment towards strengthening the banking sector.

However, Kenya. just like other developing countries. ii yet to establish a regulatory

body for professional bankers. This analysis aimi to assess whether there is a need to
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regulate professional bankers in Kenya and the key considerations in establishing a

professional body.

I laving carefully analysed the petition I(LRC is of the conridered opinion the proposed

development of the Bankers Professional Bill is justified to enrure that the banking

industry is properly regulated.

The proposed bill would give the Kenya Bankers Association the necessary legal impetus.

The legal framework should however, clearly establish the necersary governance

,tructure and qualifications for membership.

Although the Banking Act. cap. 488 creates an offence againrt a banking officer who
engageJ in fraudulenr and reckless activitier. the propored professional body will ensure

that disciplinary action ir taken against the responsible officer. This will promote

accountability and ensure that the public h.rs confidence in the industry. A professional

body will similarly help in setting the ethical standards of professionals in the sector.

4. RE6ULATION OF CREDIT PROFESSIONA.LS IN KENYA

credit is a form of agrcement between two parties in which the creditor or lender.

gives money' goods, services, or securities in return for a promised future payment by the

debtor or borrower. The lender earns a profit by getting interelt on the borrowed
amount from the creditor. lrr Kenya, there has been a rise in the number of credit
professionals who offer credit at exorbitant interest rates.

Due to ineffective regulation of the credit industry, there have been numerous complaints
from borrowers including;

a) Unfairly high interest rates:

b) Hidden and unrcalonabre methods of computing interest and oppressive

penalties:

c) use of irregular enforcement of recurity interert over assets of the borrowers:

d) Harassment: and
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I

The appropriate model of credit profession regulation is self-regulation. This means the

regulation of the profession by itself. The credit profesJion may be regulated by a

profcssional body vested with slatutory powers under legislation. These self-regulatory

powers and functions include registration and certification or licenrure of the credit

profersion's members.

5. RECULATION OF CEOPHYSICS PROFESSIONALS IN KENYA

Ceophysics is a specialized field of Earth science that applies principler of phytics,

mathematics, and engineering to study the Earth's subJurface. Geophysical professionals,

commonly referred to as geophysicists, use advanced techniques to detect and measure

physical properties such as seismic waves, Sravitational and magnetic fields, and electrical

conductivity. Their work is critical in areas such as oil and gas exploration, groundwater

mapping, mineral prospecting. infrartructure development. environmental protection.

and natu ra I disaster forecastlng.

Despite the significance of geophysics in Kenya's socioeconomic development, there is

currently no law governing or regulating geophysicists as a distinct professional group.

The Kenya Society of Ceophysical Professionals has consistently advocated for the formal

recognition and regulation of the profession fhrough arr appropriate legal framework.

This response sets out the case for the establishment of a Ceophysical Professional Bill,

which would lead to the creation of a statutory body to regulate the profession.

Ceophysics qualifies as a profession by all measures. Ceophysicists are experts trained to

interpret the Earth's physical characteristics. Their work underpins major national

interestt, including natural resource development, environmental sustainability, and

disaster resilience. Their skills have a direct impact on public safety, economic growth,

and environmental conservation.
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The regulation of geophysical profesrionals is not merely a mdtter oi professional pricle

it is a public interest imperative. The lack of a legal framework exposes the public and

the environment to rignificant riiks due to:

(a) Unqualified practitioners conducting critical lurveys that can compromise public

safety (e.g-, building on unstable ground):

(b) Misrepresentation of geophysical data, which can mislead major infrastructure,

mining, and water proiectsi

(c) Environmental harm, especially wlrere electronragnetic and seismic iurveys are

poorly conducted: and

(d) Lack of accountability, leading to reputational and financial losses for both the

public and priva te JectorJ.

State regulation through an Act of Parliament would

(a) Establish minimum academic and ethical standards for practice:

(b) Create a register of licensed professionals;

(c) Promote continued professional development:

(d) Enable the enforcement of a code of ethics;

(e) Provide disciplinary procedures to sanction professional misconduct:

(f) Enhance public confidence in the profession ancl in geophysical outputs used for
planning and development.

ln many jurisdictions, geophysicists are regulated alongside geologiits and surveyors,

professions already governed under Kenya's 6eologists Registration Act (cap.535) and

Survey Act, respectively. Kenya now lags behind in recognizing geophysicists as dirtinct

professionais, yet their role continues to expand across critical sectors.

ceophysical professionals perform worl.r that directly affects public safety, natural

retource management. environmental protection. and infrastructure development. To

preterve the integrity of this vital profession and protect national interert, there is a

compelling case for enacting a Ceophysical Professionals Act. Regulation through Jtatute

Iti



will elevate the profession, ensure quality. uphold ethics, and protect both the public and

the environment from lubstandard or unethical practice.

The proposcd 6eophysical Professionals Bill should:

(a) Establish a statutory body to license and regulate the practice of geophysics in

Kenya:

(b) Define the icope of profeslional geophysical practice:

(c) Set educational and ethical standards:

(d) Protect the public, the environment, and national economic interests: and

(e) Promote research, innovation, and international alignment.

C. PART III.CENERAL

I. LECISLATION FOR THE DEVELOPMENT OF IRRICATIONINFRASTRUCTURE

Kenya's agriculture sector remains the backbone of the national economy. lt contributes

approximately 22.4o/o to the cross Domestic Product (cDp). employs over 4oolo of the

total population and more than 7oo/o of Kenya's rural population. The sector is

particularly vulnerable to the effecrs of climate change, erratic rainfall and land

degradation. which continue to undermine food security, economic resilience and social

stability.

The Petition raiscs a legitimate concern over the limited development of irrigation
infrastructure in Kenya, noting that-

. Only about 4o/o of l(enya'r arable land is under irrigation:

. Two-thirds of Kenya's land mass il classified ar arid or semi-arid (ASAL), yet these

arear are home to conrmunities that would benefit greatly from irrigated

agriculture:

. The existing policy and legal framework do not provide mechanisms for equitable,

constituency-level implementation of irrigation project!.

The Petition rightly identifies a gap in equitable infrastructure development and the need

for mechanisnrr to iupport grarsroots implementation and community ownership as
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further elucidated in the Kenya Kwanza manifesto. Flowever. thc legal rtrategy proposed

that is by amending the Road Maintenance Levy Fund Act to support irrigation

infrastructure, raises significant isrues of legal coherence, functional clarity and

constitutional consistency that must be addressed through a broader policy and

inltitutional lens.

(a) Analysis

Overuiew of the Petitioner't Proposals

The Petitioner propoiei that-
. Parliament amendi the Road Maintenance l-evy Fund Act. 1993, to expand its

mandate into a broader lnfraJtructure Development and Maintenance Fund:

. A portion of this expanded fund be dedicated to the development of irrigation

infrartructure in all 290 constituencies:

. Funds be administered by the National lrrigation Authority (NlA). in collaboration

with other relevant public agencies.

Conttitutional and lnstitutional lssuet Arising

This proposal, while innovative, raises four critical issues:

. Functional lntegrity and Sectoral Clarity - The propolal conflates two

diJtinct functions-roads and irrigation-which fall under separate

mandates in the Fourth Schedule of the Constitution. Road maintenance is

a concurrent function where at the national level. the function is

administered by road authorities such as KeNHA, KeRRA. KURA and the

Kenya Roads Board (KRB) while the county roads are adminirtered by the

county governments. lrrigation on the other hand irrigation is primarily a

county function under agriculture, except where national intererts or

transboundary issues are involved.

Earmarked Funds and Purpose-Specific Legislation - The Road Malntenance

Levy Fund (RMLF) is a ring-fenced fund created under statute for a specific

)n



and limited purpose: to finance the maintenance of public roads.

Expanding its usc for unrelated purpoJes such as irrigation rilks violating the

principle of pu rpose-specific financing, undernrining Jectoral planning and

retource predictability.

lnstitutional Coordination and Overlap - Assigning the role of
implementing conJtituency-level irrigation projecti to the NlA, a national

agency, without involving county governmentJ. introduces institutional

overlap, undermines the devolved ryrtem of governance and contradicts

established planning and accountability frameworks under the County

Covernments Act,2Ol2 and the Intergovernmental Relations Act, 2012.

Covernance, Accountability, and Legal Risks - Repurposing a fund

established L'y 1e,.,., fcr a ccrnpletel.,; diffei-ent iector may expose the

Covernment to legal challenges and reduce public confidence in the

consistency and predictability of fiscal legislation. lt may also lead to audit
queries and institutional confusion.

a

(b) Considerations and Proposed Approach

Policy Must Precede Legitlation

one of the cardinal principles of legislative development is that policy murt inform law.

Article l0 of the Constitution obliges all public institutionr to observe the principles of
good governance, transparency and accountability. Laws enacted in the absence of a

clear and coherent policy basis tend to suffer from poor implementation, stakeholder

reiista nce and legal contradictions.

The current National lrrigation Policy (2olz) provides a foundation for addressing the

larger isrue that the petition did not clear bring out and that is that there ir a lack of
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sufficient. reliable and sustainable form of financing for irrigation for agriculture. ln

addition, our review of the policy indicates that it may does not fully incorporate-
e The realities of devolution and the increasing role of counties in local irrigation

planning;

. The Covernment'l current development blueprint-the Bottom-Up Economic

Transformation Agenda (B ETA):

. Climate change adaptation and resilience a, a national imperative: and

. New financing models such as blended finance, development partnerships and

conditional grants.

Before any legislation is amended or introduced in order to therefore provide for the

broader issue. we propo5e that there is a need for the policy framework to be updated,

validated through public and stakeholder participation and formally adopted by Cabinet.

Ritks of Expanding the Road Maintenance Levy Fund

KLRC advises against amending the Road Maintenance Levy Fund Act to introduce an

unrelated function. The rationale is as follows:

. Violation of Sector-Specific Planning - The RMLF wa, created to address

the challenge of deteriorating road infrastructure by providing a consislent

and predictable rource of mainlenance funds. Diverting its proceeds to

other sectors undermines this purpose. may delay road maintenance

projects and complicates long-term iector planning.

Erosion of Legislative lntegrity Amending a rtatute for an unrelated

Purpoie undermines the logic and coherence of the legirlative framework

and may lead to legal uncer(ainty, stakeholder resirtance, and institutional

disputes over mandates.
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Undermining Devolution - By proposing to bypass county governmentJ in

the financing and execution of local irrigation projects, the proposal

contradicts Article 6(2) and the Fourth Schedule of the Constitution. which

assigns irrigation and agriculture to county governments. lt riiks centraliring

functions that ought to be implementcd locally, with full public

participation and contextual understanding. The other risk is the

introduction of multiple implementing bodies at the county government

level, if the object of the proposal is that Members of Parliament would be

responsible for the projects initiated under the amended legal regime.

Precedent for Further Misalignment - Allowing this amendment could set a

problematic precedent where other earmarked funds (e.g., for health.

housing, or education) are similarly targeted for unrelated sectors, thereby

destabilising Kenya's carefully conitructed fiscal architecture.

a

(c) Proposed Alternative Framework for Achieving the petition's Objective

KLRC fully acknowledges the valid policy concern raised by the petition-Kenya urgently

needs a more inclusive. equitable and sustainable approach to irrigation infrastructure

development. However. the rtrategy to achieve this must be institutionally sound,

constitutiona lly aligned and fiscally sustainable. we therefore propose the following

approach, rationalised on our consideration of the merits of the proposal.

Step 1: Review and Update the National lrrigation policy (2017)

The Ministry of water. Sanitation and Irrigation. in collaboration with the county

governments, NIA and key national bodies, including KLRC and development partnerr,

should lead a review of the national irrigation policy to-
. Clarify the roles of national and county governments:

. Outline mechanisms for intergovernmenta I collaboration and financing:

. Promote pro-poor, community-led, and climate-resilient irrigation models:
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Establish equitable criteria for national investrnent in county-based irrigation

projects:

lntegrate national development goak under BETA and Vision 203O.

5tep 2: Develop a Dedicated Legislative Financing Framework

Following the revised policy. Parliament may consider legislation to:

. Establirh a National lrrigation lnfrastructure Development Fund under the Public

Finance Management Act,2O12, Jtructured as a conditional grant to counties:

. Amend the lrrigation Act. 2019, to include provisions on collaborative planning.

equitable targeting and a public participatory process for selecting irrigation

projects:

. Provide for transparent criteria. performance monitorinS and public reporting

mechanisms to promote integrity and accountability.

A. Step 3: lnstitutional Collaboration through Intergovernmental Frameworks

Rather than bypassing counties or implementing the policy proposals through Members

of Parliament, the revised approach should:

. Leverage Article 189 of the Constitution and the lnter8overnmental Relations Acf

to forter coordinated service deliveryi

. Use platforms such as the lntergovernmental Budget and Economic Council (IBEC)

and the 5ummit to agree on priorities, standards and financing modalities:

. Engage community-level stakeholderr to ensure that irrigation initiatives retpond

to local needs and conditions.

(d) Conclusions and Recommendations

ln conclusion. KLRC affirms the substantive concernr raised by the Petition regarding the

inadequacy of irrigation infrastructure in Kenya. However, we dutifully rubmit that the

propored legislative pathway-through amendment of the Road Maintenance [-evy Fund

Act-it leSally unsound. conrtitutiona lly problematic and institutionally risky.
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We therefore rnake the following recomrnendations:

. Parliament should not adopt the proposed amendnrcnt to the Road Maintenance

Levy Fund Act, 1993 as a legislative mechanism for firrancing irrigation projects:

' Parliament to direct for a conrprehenrive review of the National lrrigation Policy

(2017 ) to align it with the constitution, BETA prioritie, and intergovernmenral

frameworks:

' The responsible Ministry. KLRC and other relevant national and county

Sovernment organ, to thereafter develop appropriate legislation that is anchored

in the revised policy. to establish a dedicated and transparent irrigation

infrastructure financing mechanism:

The process to achieve the above should be facilitative and inclusive embodied by
participatory law and policy reform proceJi that engager all relevant sector players.

As always. we remain committed to upholding the principles of democratic governance

and the rule of law in Kenya by supporting every effort to improve our laws in rerponse

to the rocial, economic and political needs of the country.

2. REVIEW OF THE PROLIFERATION OF L6BTQ RI6HT5 IN THE COUNTRY

(a) The Concept of LCBTQ

The term LCBTQ is an alphabetism for rerbian, gay. bisexuar, transgender. queer or
questioninS. LCBTQ can be interpreted in at least two ways:

1) Broad interpreration: LCBTe is often used as an umbrella term to refer to people

whose sexual orientation and gender do not confornt to the cultural expectationJ

of their society.

2) Narrow intctpretation: LcurQ is also used to refer specificaily to lesbian. gay,

bisexual or transgender people. Additional termr can be included to explicitly
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comrnunicate their inclusion, such as queer, questioning, intersex, asexual .rncl two

sp irit.

(b) Pronouncements by the Courts on the position of L6BTQ in Kenyan laws

The courts have had occasion to pronounce themselves on LCBTQ matters ar analysed

below.

EG &. 7 others v Attorney 6eneral: DKlvl &.9 others (lnterested Parties): Katiba lnttitute

& another (Amicus Curiae) [2Ol9J KEHC 11288 (KLR)

The petitioners initiated legal proceedings challenging Sections 162(a), 162(c) and 165 of

fhe Penal Code, Cap. 63. These sectionr prohibit what are termed "unnatural offences"

and acts of "gross indecency." which have historically been interpreted and applied to

criminalize contensual same-rex sexual activity. The Petitioners contended that there

provisions were unconstitutional on several groundt.

Primarily, the petitioner argued that the sections were void for vagueness. lacking clear

definitions of the prohibited conduct. Furthermore, the Petitioners asserted that the

provisions violated the rights to non-discrimination, human dignity and privacy as

guara nteed by the ConJtitution.

The case was consolidated with another similar petition, Petition 234 of 2016. as both

raised comnron issues regarding the impact of these Penal Code sectionr on individuall

who do not conform to Jocietal expectationr of gender identity. expression or sexual

orientation.

The respondents submitted that the petitioners were attempting to u5e the judicial

process to legitimize acts that were deemed indecent and to create rights not explicitly

recognized irr the Constitution. lt was further argued that the criminalization of
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homorexuality fell within the bounds of the law and that individual liberty could be

legitimately curtailed when it conflicted with the common good and public policy.

The respondent alro highlighted that during the drafting of the 2ol0 constitution. the

issue of rame-rex relationships was considered, but there war no consensus or desire to
legalize them. As a rerult, Article 45 (2) of the constitution specifically recognizes

heterosexual marriage. lt was argued that permitting consensual, private same-sex

relations would implicitly lead to iame-Jex couples cohabiting, which would contradict

the spirit and intent of the Constitution as drafted.

The High Court heldr -

On the issue of vagueness, the Court acknowledged that while the Penal Code sections in

question did not explicitly define termr like "unnatural offences" or',against the order of
nature," these phrases had been defined in legal dictionaries and prior judicial

Pronouncements.

Therefore' the Court concluded that the lack of explicit definitions within the statute itself

did not render the provisionr unconrtitutionally vague. The court alro accepted the

principle rhat fundamental rights and freedoml, while guaranteed, are not absolute and

may be limited to prevent prejudice to the right, and freedoms of others.

The court placed lignificant weight on the intent of the legislature and the perceived

social values of l(enya. lt was rtated that the court had a responlibility to uphold positive

African cultural values and contribute to the moral well-being of society. The court,s
interpretation of Article 45(2) of the conttitution, which recognizer heterosexual

ma rriage, was also crucial.

The court reasoned that if there had been a desire by the l(enyan people to protect and

recognize iame-sex relationships, this would have been reflected in the drafring of the
20lo constitution. Conscquently. allowing consensual, private same-sex relations would
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contradict this perceived intent. The High Court in this case disnrissed the case, upholding

the conititutionality of the challenged provisions of the Penal Code.

NCOs Co-ordination Eoard v EG & 4 others: Katiba lnstitute (Amicus Curiae) (Petition

t5 of20t9) [2023J KE C t7 (KLR)

Facts

The case originated from the decision of the Non-Covernmental Organizationt Co-

ordination Board (N6O Board) to reject the registration of a proposed organization

aimed at addressing the violence and human rights abuses suffered by the Lelbian, Cay.

Bisexual. Tranlgender, Queer or Questioning (LCBTQ) persons in Kenya.

ln a letter dated 25th March. 2015. the N6O Board refused to reserve any of the names

proposed by Mr. Eric Citari for this organization. The Board's Executive Director justified

this refusal by citing Sections 162, 163 and 155 of the Penal Code. which criminalize

certain sexual acts, implying that the proposed organization's focus was illegal.

Aggrieved by this decision, Mr. Citari initiated legal action by filing High Court Petition

No.440 of 2013. l-le contended that the NCO Board's actions violated several articles of

the Conttitution, including Article 2O (2). Article 27(4), Article 28 and Article 36. as well

as provisions of the NCO Coordination Act.

His core argument was that the refusal to register the organization. based on its focus on

LCBTIQ rights and its proposed name, infringed upon the constitutional rights to

freedom of arsociation and non-discrimination.

lssues

The central issues of the case include:

1) Whether LCBTQ individuals possess the right to form associations in accordance

with the law in Kenya:
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2) lf the answer to the first issue is affirmative, whether the N60 Board's decision to

refule the regirtration of the proposed N6O solely bascd on the choice of name

and the perceived nature of the organization conttituted a violation of thc

fundamental rights fo freedom of asrociation and non-discrimination as

guaranteed by the Constitution; and

3) Whether the First Respondent. Eric Citari, was required to exhaust internal dispute

resolution mechanisms available under the NCo coordination Act before filing his

case in the High Court.

The High court, in a decision by a three-judge bench, ruled in favour of Mr. 6itari. The

court found that the Iimitation placed on the freedom of association for LCBTe

individuals by the NCO Board was not justifiable under Article 24 of the Conttitution.

The court held that '.uhile Secticnr t62, /63, an,c 165 of the penai code crtrinalize

specific homosexual acts, they do not criminalize sexual orientation itself. Thercfore.

relying on these sections to rertrict the registration of the organization wa, deemed

un reasona ble-

Regarding Article 27 on non-discrimination. the High court noted that the Board's

obiection extended beyond just the name to include the stated objects and purpose of
the proposed NCO. The court held that interpreting Article 27in a manner that excludej

individuals based on their sexual orientation would contradict fundamental conrtitutional

principles luch as human dignity, inclusiveness, equality, human rights, and non-

discrimination.

The court concluded that the Board's attempt to reject the organization's formation on

the grounds of furthering an "illegality" simply because it disapproved of the

organization'r objectives amounted to an infringement of the freedom of association.

ln the end the Judges noted-
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"ln conclusion, therefore, having considered the argumentr on both sides, the

precedents cited, the Constitution and the law, we are not satisfied that the

Pelitioners' attack on the conrtitutional validity of sections 162 and 165 of the

Penal Code is sustainable. We find that the impugned sections are not

unconttitutiona l. Accordingly, the consolidated Petitions have no merit. We

hereby decline the reliefs sought and dismils the consolidated Petitions"

Dissatisfied with the High Court's decision. the NCO Board lodged an appeal at the

Court of Appeal. The appellate court. by a majority decision. dismissed the appeal and

affirmed the High Court's ruling. The majority concluded that by refusing to register the

NCO, Mr. Citari was effectively "convicted" before contravening any law, and they

characterized such an action as "ret rogressive. "

The two di5tenting judges. however, held a different view. They argued that the freedom

of association is subject to limitations aJ specified in the Constitution and that Article

27(4) specifically prohibits discrimination based on gender. but not rexual orientation.

These dissenting judges maintained that rince current laws in Kenya do not permit

homosexual practices. the rejection of the proposed N60 registration was lawful.

Determinalion of the Supreme Court

The Court (ma.iority decirion) found that Mr. 6itari's intention war to regirter an

organization to advocate for the rights of L6BTQ individuals, and this objective was not

directly linked to the specific offenses described in Sections 162, 163, and 155 of the Penal

Code.

As such, the Supreme Court agreed with the reasoning of both the High Court and the

Court of Appeal. affirming that L6BTQ people, like all other individuals. have a

fundamental right to freedom of arrociation, which includes the right to form any kind of

association.
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The Supreme court when addressing the final issue, whether the Board's decision was

discriminalory and contravened Article 2Z the 5upreme Court definitively ruled that the

Board's refusal to regi!ter the organization focused on LCBTe rights was indeed

discriminatory.

The court held that the word "Sex" as used in Articte 27 of the conttitution encompasses

texual orientation. The 5upreme court upheld the High court's position that any

interpretation of the constitution that excludes individuals based on their sexual

orientation is inherently discriminatory. Based on these determinations, the supreme

court dismissed the appeal, upholding the decisions of the lower courts and reinforcing

the conititutional rights of LCBTQ individuals to freedom of arsociation and protection

from discrimination.

ln a dislenting ooinion. lbrahim and Or-rko SCJ-t noted that -
"...8ut a more pragmatic approach towards opening up the door for registration

of the group would be to introduce legislative reforms. including amendment to

the Penal Code and repeal of sections 162, 163 and 165 to decriminalise acts

contemplated by those provisions based on the will and desire of the people of
Kenya. That was the course adopted by many countriei around the world. social

attitudes and concerns were constantly evolving. Lawmakers, as representatives of
the people created, modified and repealed laws to achieve particular behavioural

outcomes, often in an effort to respond to perceived changes in the society. The

decision to repeal or amend those laws to accommodate LCBTel community in

Kenya was one that could only be made by the people from whom all sovereign

power flowed or by their elected representatives and only after the involvement

of the people.

Though the language of article 27 of the constitution was plain, the basic rule of
conrtitutional interpretation was that the constitution had to be given a holistic

interpretation. Holistic interpretation had been described as interpreting the
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Constitution in context. lt wa5 contextual analysis of a conrtitutional provision,

reading it alongside and against other provisions, to maintain a rational

explication of what the Constitution had to be taken to mean in the liSht of its

history, of the issues in dispute, and of the prevailing circumitances. There was a

clear distinction between'sex'and'sexual orientation'. Sexual orientation referred

to each person's capacity for emotional, affectional and sexual attraction to, and

intimate sexual relations with individuals of a different gender or the same gender

or more than one gender

The word sex was uied three timel in the Constitution: in the article 27, in article

42(2) on the right to marry a person of the opposite sex and article 53(i)(f)(ii) on

the detention in custody of a child, in conditions that took account of the child's

sex. ln the context of those articles, sex was used in reference to a person's sexual

anatomy based on one'i iex chromosomes- (male/female). The discrimination that

was expressly prohibited by article 27 was on account of sex and not sexual

orientation."

(c) Law Reform issues emanating from the Supreme Court'l Judgement and propored

legislative reforms

As identified in the judgement in N6Os Co-ordination Board v EC & 4 othersr Katiba

lnstitute (Amicus Curiae) (Petition 16 of 2019) [2023] KESC 17 (KLR), the main

contention was r"rnbundling the definition of sex and whether fo include sexr-ral

orientation in the definition of rex in Article 27(4).

The said provision stater -
"27 $) fhe State shall not discriminate directly or indirectly agaillJt any person on

any ground. including race, tex. pregnancy, marital status. health ttatut, ethnic or

social origin, colour. age, disability, religion. contcience, belief. culture. dress,

language or birth. "
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According to the Supreme Court majority decision the use of the word "sex" under

article 27 (4) of the Constilution did not connote the act of sex per re but referred to the

Jexual orientation of any gender, whether heterosexual. lesbian. gay, intersex or

otherwiie. Further. the word "including" under the same article was not exhaurtive, but

only illuttrative and would also comprise freedom from discrimination bared on a

person'5 sexuai orientation. Therefore, an interpretation of non-discrimination which

excluded people based on their sexual orientation would conflict with the principles of

human dignity, inclusiveness, equality, human rights and non-discrimination.

ln the opinion of the dirsenting Judges, there was nothing whatroever in article 27 (4) of

the ConJtitution or on a reading of the Constitution aJ a whole which Juggested that the

framers of the Conrtitution \rere addressing their minds in any way whatever to

probleml of discrimination on grounds of sexual orientation. Had that been the

intention. nothing could ha,',e been easier than to rtate sc as had been done in;ome of

the constitutiont, statutes and international instruments. The intention was to prohibit

discrimination based on the consideration whether a person was male or female. They

further averred that in other jurisdictions, where the right against discrimination was

meant to include sexual orientation. it had been expressly rtated ar such in either the

rtatuteJ or the national conititutions of those countrier.

From the reading of the decisions in the ruperior courts, it is clear that they are not all

agreed on the import of the provisionr of the Constitution and the Penal Code on rame

sex relations and L6BTQ in general. As noted by the Supreme Court Judges. lawmakers,

as representatives of the people have the power to create. modify and repeal laws to

achieve particular behavioural outcomes, often in an effort to respond to perceived

changes in the 5ociety. The decision to repeal or amend those laws to accommodate the

L6BTQ community in Kenya i5 one that could only be made by the people from whom

all sovercign power flowed or by their elected representatives and only after the

involvement of the people.

a
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One such inJtance is through the Family Protection Bill sponsored by Hon. Kaluma which

seeks to provide for the protection of the family in furtherance of Article 45 of the

Constitution, to prohibit homosexuality and same sex marriage. to prohibit unnatural

texual acts and related activities and to prorcribe activities that Jeek to advance,

advocate, promote or fund homosexuality and unnatural sexual acts.

The Bill specifically unbundles the term sex by seeking to define it as the biological state

of being male or female as physically observed and astigned at birth. or as medically

determined and assigned by the time fhe perron reaches puberty. The proposed

definition proposei to specifically exclude sexual orientation and gender identity. This

would cure the confusion on whether "sex" as ret out in the Conititution includes

"sexual orientation" withor-rt explicitly stating ro.

The Bill also seeks to prohibit sexual acts and other activities among perJon5 of the same

tex. same sex marriage. unnatural sexual activities and procuring of prohibited sexual

activities by falle pretences, detention with the intent to comrlit prohibited sexual

activity among others. lt also makes it an offence to establish premises for prohibited

sexual activity. and prohibits grossly indecent acts. lt prohibiti 5ex reaisignment

prescriptions or procedures and the promotion or funding of prohibited activities and

proposer to penalize any breach including fines. jail termr, deregirtration of associations

and cancellation of licences issued to businesses that promote or hort prohibited activities

within their premises.

Enactment of this legislation or any other legislation in this rerpect would create more

clarity and therefore guide the courts in the interpretation of Article 27 (4) as read with

Article 43 of the Constitution.

)
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D. CONCLUSION

ln conclusiort. l(LRC is conttrrilled to cnsrrrinSl lh.it legislations arc clrafted andlor

atrendcd to the ltighest l,orsiblc standarrJs to prontote their effr:r.tiverress as well as

ensure their clarity.-rrtd intelligibility to their intt:nrlecl users.
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RE: REQUEST FOR WRITTEN 5UBMl55lON5 ON VA OUs PUBL PETITIONS
SUBMITTED TO THE NATIONAL ASSEMBLY - P/NO. 8/2024 REGARDINC
AMENDMENT OF THE PENAL CODE TO PROVIDE FOR THE OFFENCE OF
SEXTORTION

'We reier ao your lerter dated the 25," April 2025 and under Ref:
KNA/DLP5,/PPETC/CORR/2O25/019 requesting this Office to make subnrissions on the
petition regarding amendment of the Penal Code to provide for the offence of
textortion.

We have reviewed the Petition and the relevant legislation and our commenti are iet
out below.

The Petitioner avers that rextortion. which is the abuJe of power to coerce individuals
inlo providing sexual f,,rvours. has caused immense harm to victimt and eroded trurt
in public and private inititutions. The Petitioner jtatej that demandr for sex in
exchange for essential resourceJ, services, and opportunities are both an infringement
of human rights and an obstacle to achieving development goals predicated on
gender equality, tranJparent and accountable governance. The Petitioner further av€rr
that our laws do not specifically recognize or define iextortion as a form of sexual
exploitation. hararsment, and corruption, thus hindering effective projecution and
victim protection.

The Sexual Offencer Act (Cap. 63A) provides for sexual offences. their definition,
prevention, and the prolection of all persons from harm from unlawful rexual act!.
Sextortiorr is a sexual offence which amounti to intentionally demanding sexual
inlercourie or other sexual activities in exclrange for goods, services. or any other
thing of value in the dcmanding perron'r power to give or withhold.

The sexual offences Act provides for sexual offences that relate to abuse of position
of power or authority. Section 23 of the Sexual Offences Acl provides tl"tat any perlon

f
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who, being in a posilion of authority or hc,idirrg a pirblic ofiice, perriitently :nakes

anv sexuai advances or requeJtJ vrrhich he <,rr lirg lnrl,r,tr, or has teasott;rbi( groundJ fc'

know. are unwelconre. ij FUilty of th? oiiencc of sexual haraJiment.

Ftrfther, te4rion 24 of the Sexuai Oifr;rre' Act provitler that any pert!,n who. lrPirl8 iri

a poJition cf authority or trust. takeJ advar,fage r:lf his or her position all(i inCuces (-)r

seduces a person in their care c!' under th:ir authcrit'y' to ltive tsxual iniercollrje
comnlit, an offerrce. Tlre provision aoplies to people in positiolls of authority or truri
including the srrperinlendent or rTranager of a jaii, remanrj honre o,'cltildren's or any

institution or any other place of cu!tDC),. isr,^r enforceTnent oificer, rnanager of atty

hospital or staff of a hospital, head-teacl;er, teacher oi employee in a primary cr

secorrclar-rr school or Jpecial institutic)n o[ :c](',rilir.rg and other Peitorri in posilion cf
f nrsl-

Section 43(l)(a) oi the Sexual Offences A.t orovides that an act is intenrional and

trnlawful if it iJ doinmitted in any coeri.ive rireunisiance. i,-:irion 43(2) (c) providl-s

tl'1at the coercive circurnsrances teferrecl io in suittectir:n (l)(a) irrtiitde a,ty

circumstanceJ v-rhere there is abuse :f pbr,r,er o:' aulho!'ity ti-. the e):tent thll lire

per;on irr respect cf whom an act it ccr:lmitied is inhibited frorn rndicating his or he:

rerirtance to suclr arr act, or hir or her u rrwillin{inE-is to palticipate in Ju.:h an act.5incc

iextorti(--\rl is the abure o[ a persorr's prwer io giVe or withhold EocrJr. ;errricei. o, att./

cther thing of value in €xchJnge for sev:uirl intercollrJe or r-ttlier seYual a'iiiviiie!' il
amounti to an intentional and unle'.u'ful Acl under iecticn 43 oi the sexual (iit'lttces

Ar.!.

in light of the ioregoing, it il cui ccnsicit:recl vierv that the propc;ed ofience oi
se)itortion has simi:ar elements as the offence of sexual harasrm-'nt and th2 offenae of
;exual offerrcer relating to position of aufhoritv and persons in a potitio;1 of lruit
prcrvirle,-i for under Sectiorrs 23 and 24 <'tf the Sexual Offence; A(t. Ftlrther. the

offence cen be .onJtrued a, an intenlional an':l unlawful Act t.tttder Stclion 4-l oF the

Sexual Offences Act.

We are therefore of the opinion ihEl tl)e ar,rerrdment of the Penal Ct:de at,ri lire
Sexual Oifences Act to prcvide for tite offence of sextortton ig nct neressary heceure

sexual offences rciating fo the abuse of a positiorr oi power cr authoritY are provideo

for ur,der Seciions 23 and 24 of the iexual Offerices Act.

HO J. MOsE, CBS

)

a

t

I

STJLI C TI.LT P._6 EN E Rn L

)


