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THE CAPMAL MARKETS ACT

(Cap 4851t)

IN EXERCISE of thc powcrs coEfcrrcd by scctron l2(t)(ka) of
the Caprtd M.*ct! Act, Urc C.blnct Sccrclary for rhc Nauonrl
Trcrsury aod Plaontog makcs thc followtog Rcgulrtroos-

THE CAPMAL MARKETS (COFFEE EXCHANGE)
REGULATIONS. 2O2O

PART I - PREUMINARY

I Thctc Rcgulauonr may bc clt.d at thc Capttd Markcts
(Coffcc Exch..ugc) RcgulalroDs, 2020

2 [n thcsc Rcgulatloos, unlcss thc contcxt othcrwlsc rcqulrct-

"Act" mcan! thc CaPltd M.rkctt Act,

"euctrotr' mcaot thc aucuod lystcm undcr wluch clcan coffcc ls

offcrcd for talc at a coffcc cxcheagc lod rDcludc! thc plrcc et rvhtch' or
a facllrty by mc{rs of wbrch, whcLhcr clccuo c or othcrwtsc. offcrs or

rDvltrtloos to !cll, buy or cxchengc coffcc cotrtrrct! at! rcgularly mrdc
on a ccElnhzcd bais, bul doca flot lDcludc-

(e) thc ofhcc or frcllthct of r coffcc buycr or lcrvlcc provldcr'
ot

(b) or thc oflicc or factllucs of a clcandg housc.

"rucuon lcvy" mcanl luch fcc Par ttxty_kllogrem beg of coffcc or

othcr lcls volumc of coffcc aold et a coffcc cf,chautc, p.yrblc by

mlllcrs, roastcr! aod buycl!,

"Autbonty" mcrns lhc C.plhl Merkct! Authonty cstlbhshcd
undcr scctron 5 of thc Act,

"brd" mcans an offcr to pay a parlrculzr amounl of moacy for a

grvcn lot of clcan coffcc bcrog offcrcd for salc al a coffcc cxcheogc.

"brokcr" mcmt e pc$oo clcarcd by thc cxchangc aod llcctrlcd by

thc Aut[onty, who may bc rPPottrtci by a coffcc growcr ol eo

alsoclatloo of coffcc growcrs tD accordancc wrth thc Crops (Coffcc)
(Gctrcr.l) Rcgulatloo!, 2019 to tcll thctr coffcc oo thclr bchalf through

thc Exchaogc ,

"coffcc buycr" mcans rul IncorPorirtcd company hccnscd undcr

thc Crops (Coffcc) (Gcnc..l) R€Sulalrons, 2019 to buy clcan coffcc el

tbc cxchangc for cxport. locd lalc or vduc rddll.lotr or to lmport clca[
coffcc for rccoodary proccssrng rn Kcnya'

"clcan coffcc" mcrtr! coffcc bcan or dncd rccd of thc coffcc
pletrt rcparatcd from non-food trlsucs of thc coffcc frult whcrc thc

lllvcr lkrn ls rcduccd to thc maxrmum Postlblc cxtcot,

"clcanog housc" mcen! an cDlrty aPprovcd by thc Authonty. rnd

rccoguzcd iut r clcanog lnstltutloo on bchdf of a coffcc cxch'ogc,
provrdrng thc servlccs of clcrnog and rctl.lcmcnt of tnnlrctron! lnd
guaratrlcclng lcttlcmcot otr bchdf of thc cxchrtrgc'

Crtrooo

C.p af,5A
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"cleariug and settlemen!" meaas the procedure by which a

clearing house acts as an intermediary between a buyer atrd seller for
ercbange traded transactions in order to reconcile orders between
trarsacting paJties aod eosure the physical o. finamial senlement of the
ttaDsaction:

"coffee exchanSe" menls a compa[y incorporated udder the
Companies Act,2015 ald licensed by the Authority a! an exchange for
trading in clean coffee;

"coffce millcr" mears a person liccnsed undcr thc Crops
(Coffee) (Geoeral) R.gulations, 20 [ 9 to conduct thc busiocss of coffec
milling;

"coffee roaster" meaDs a persoo licensed by the rcspcctive
county govemmeot to buy clean coffee uodcr the Crops (Coffee)
(General) Regulatons,20l9 for value addition for local sale:

"coffee sales proceeds" meaos monetary consideratioo reccived
at the direct sctt-lcmcnt system in exchalge for clean coffee sold at an
exchange or, where applicable, thrcugh direct sales;

"coffee sample" meaos a small quantity of coffee, drawo out of a
coffee lot to b€ a reprcseDtative of that lot of coffee for purposes of
display. testiog, qua.lity aoalysis, archivinB, marketing or other lcgal
purpose;

"coffee warralt" rncans an instrument prepared by the
wiuehouseman of which the person rEmed therein, or the last endorsee
thereof, shall for all purposes be deemed to bc the owner of the coffe€
to which it relates:

"collat€ral managei' means a p€rsoD qualified uoder the Crops
(Coffee) (General) Regulatioos, 2019 aod appoiuted by the
warehouseman or aoy olher p€rsoo who has an idtercst io coffee stored
ia a warebouse with the intention of modtoriog or taking custody of the
coffee:

"commodity" means clean coffee:

"direct settlemeot system" meaD! a banking facility provided by
commercial balks reSulated by the Cetrtral Baok of Kenya for clearing
and settlcmedt of coffee prcrceeds;

"elecEooic war€ho$e receipt" mea[s al authorized, verifiable
atld tralsferable warehouse receipt that has beeo geoerated, seot.
received or stored by electronic, optical or similar meaos, coDferitg
legal tiue to the depositor for commodities received io a licedsed
warehouse accredited by the Agriculture Food Authority;

"grower" means afly p€rsoo who cultivates coffee in Kenya and
may for purposes of licensing undcr the Crops (Coffce) (General)
Regulations, 2019 and includes co-operative societies, unions.
associations arld estates;

"grower miller" meads a gro\r/er licenced under Oe Crops
(Coffee) (G€n€ra.l),2019 Regulations, who mills own parchmeot or

No.l7 of 2015.

N6 t?of2ol5
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,!ri or its members' coffee and includes a co-opemtive society, urions,
association, estate fi any other legal edtity comprised of growers;

"lot" mea[s a saleable quantity of coffec specified in the sales
cataloSue desigoated for biddidg:

"marketing of coffee" m€aff identification of competitive prices
and facilitation of tralsactions rclating to salc of coffce:

"net waraot weight" mcals thc oet weight of coffee at the point
of sale per lot after allowing for a.ll required samplcs:

"no bid" meals a lot that has not attracted any bids at the auction;

"ouFtum oumber" means a reference number assigncd by a

coffee miller to a coffee coDsignmetrt delivered to a mill:

"prompt date" meatrs a date specified in the sales catalogue and
shall oot be more thatr five workiog days frorn the date of the sale on
which coffee sales prccecds are to b€ received by the 8rowe. throuSh
and from the buyer through the cleariug house:

"scrvice provider" meals a persotr lvho may havc cootractual
dea.lings with the coffee growen and ghall include cooperative
societies, millers. warehousemeo, transpolters alld finaocicrs:

"setl.lemeot account" meatrs arr accouDt in the direct get emeot
system illto which all coffee sales proceeds sold at the erchadSe are

paid:

"reserve price" means the price set as the midimum price before
thc auctioo by a miller in consultation with thc grower:

"sample deposit fee" means iur amount of mooey payable in
advatrce to ao exchaoge, by buyers or roasters as security for collecliDg
offer samples at an e-i.change, this beiog such iul iunount as may be

determided by that exchange from time to time;

"sanple fe€" meaas tbe price payable to ao exchalge by a buyer
or a roaster for the offer sample collected at the sample room, bas€d oo
the avemge price of coffee traded at that erchange io the month that the
sample was collected;

"sample room" mea[s the physical space provided by an

ercharge for recepton, display alld dislribution of coffee samples:

"settlem€nt bank" meaos a bank as defined uader sectioo 2 of the
Batrkitrg Act, approved by the Authority to facilitate the maiutedance of
a segregated accoubt and to establish atrd operate a direct system for
setl.lcment and payment of coffee sales proceeds to growers

"sweepiogs" means tbe balance of coffee samples in the
exchaage sample room and spillages collected from milters' milliog
activities for 3ale at the exchange and the proceeds paid to grou/ers oo
pro-rata basis;

"sales cataloSue" meals a statrdard document prepared by a

miller or a broker in consultalioD with the etchatrge for sale of cleao
coffee at the exchatrSe:

Cap.48a
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"sale" means the offering ofclean coffee for sale:

"trading floor" meaos the physical atrd electronic space and all
tbe facilities including items. equipment, records and assets providcd
by or belotrging to or in use by an exchange for purposes of coffee
auction:

"warehousc" me,rns noy building, structurc or othcr protected
enclosure duly liceosed by the relevalt authority to be used for the
stomge or conditioning of coffee for the purposes of trading at an

exchalge and is specifically designed to guarantee quartity, quality and
safety of the coffee;

"warehouse iuspector" meals a persoo empowercd by the
relevalt authority to inspect warehouses and coffee kept thercio to
ensure that the warehouse operator complies with the law atrd the
conditions of the opemlor's licelce;

"warehousematr" means a persoo duly licensed by the
Agriculture ald Food Authority to engage in the business of opeiating a

warehouse for receiving, storing, shipping or harrdliog coffee for the
purposes of tradrng at an exchange: a-od

"warehousc receipf'means a aeceipt issued by a liccnsed
warebouseoan in respect o[ coffee stored or ha[dled in a licensed
warehouse for the purposes of t-aditrg at aD exchange, certifying that
the specified coffee is of the stated quantity and quality aod is located
at the specified locadon. and iocludes ao electronic warehouse receipt.

3. The purpose of these Regulations is lo-
(a) to givc effcct to scction 12(l) ofthe Capital Markets Act:

(b) provide for the establishmeot and regulatioo of coffee
exchanBes:

(c) provide for the liceosing of coffee brokers:

(d) providc for the establishmcnt atld operationalizaton of dircct
settlement system for expedited atld traosparclt paymcnt of
coffce sales procerds:

(e) provide for the promotioo arld maiotctraoce of atr efficient
coffee exchange;

(0 giv€ dircctives, pridciples atrd coDditioos for tradi[g of clea.tr
coffee at an exchange;

(g) eDsure the tmding is conducted io a secure, stable aod
transparent manner in an cnvironment of fair compctition;
and

(h) provide for th€ protection of the interests of the grower, the
buyer and other stakeholders at an exchange.

PART It_ COFFEE EXCHANGE

4. (l) A person shall not carry on the business of a coffee
exchanSe unless he has applied for approval aud liceosed as a coffee
excbaoSe by the Authority in such manner as the Authority may
provide.

Rclulrnoa ot
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(2) Ao applicatioo uoder paragraph ( l) shall be made in Form A
ai set out io the Frrst Schedule aad accompaaied by-

(a) the copies of memorandum aad articles of association,
certificate of incorporatioo, aad nrles governing the
operations of the erchange, which-
(i) arc io a form satisfactory to the Authority: and

(ii) rcstrict the applicallt to the busincss of operating a

coffee comrnodity market altd services incidcntal
thereto:

(b) details of trading, clearing and settlemeot systems proposed
to b€ adopted by Lhe applicanti

(c) the applicaton f€er sct out in the Second Schedule:

(d) sati sfactory batrk references:

(e) a business feasibility plan evaluated by ar entity with a
proven track record and expertise; and

(0 any such additiooal documenb as the Authority may require.

(3) ltr order to be eotitled to apply for a liccnce uoder reSulatioo
3, an applicatrt shall, unless otherwise expressly exempted by the
Authority, be required to-

(a) bc demutualized:

(b) have a minimum authorized, issued and paid up equity share
capilal to support iritial iofrastructural investm€nts aod thrce

Yeals' opeiatilg caPita.l:

(c) sarisfy requirEmeots relatiDg to ownership aod Sovemaoce
structure specilied in these RegulatioDs;

(d) have its directors and shareholders who hold or iotend to
hold share, determined as fit aod propcr persoos as provided
under section 24A of thc Act;

(e) satisfy the Authority on the exchaDge's fitrancial capacity,
fuuctional expenis€ and infrastructure;

(0 have in its employment, sufficieot numbcr of persons with
adequate professiooal and other rclevatrl comp€iencies a.lld

experience; aod

(g) comply with any other conditiods as may be sp€cified by the
Authority.

(4) The Authority may, if satisfied that thc applicant has

dcmonstrated that it is capable of complyiog with th€ rrquireme[ts
uader this regulatioo atld upon paymeot of the licensing fee set out io
the First Schedule, grant the applicalt a licence to operate as a coffee
exchallge.

5. (l) An applicant seeking approval to operale as a coffee
exchaoge shall develop its rules, which shall provide for-
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(a) the clear dcmarcatioo of roles aod respodsibilities of the coffe cxchragc

boad, chief executve officer aDd the committees of the
board:

(b) the appoiotmeot of directors and a fair representatiod of
pcrsons in the selection of mcmbers of the board and
admidstratioo of its affairs iocluding the profcssioos relevant
to coffee industry:

(c) the powers of $e chief executve officer including in
emergency situations:

(d) thc qualificatioos for membership;

(e) thc exclusioo from membership of prsoos who do not meet
the minimum crit€na on integrity:

(O the expulsioo, suspension or disciplioary action agaitrst
members for co[duct i[consistent with just and equitable
priociples relating ro trading in coffee, or for a contrave[tioo
of the rules of the coffee exchange;

(g) specify qualifications for applicanB for membership and
provisioN for accepting applicants as tradi[g participants,
impo3inS conduct and other requirements oo them:

(h) provide for the govemance of the conduct activity of
participants, including their respoosibility to act with
integrity and in the interests of mai[tainitrg a proper market,
payiug such fers and charges as may be applicable atrd
abiding by the rules of tle clearing house:

(i) prohibit ma*et abuse pBctices;

() pnivide mechanisms for effectively investiSatinS breaches of
the rules, eoforcinS the rules atrd providing for appeals;

(k) makc default provisioos for the lakinS of proceedings or
other action if a cleariog member has failed. or appears to be
unable, or likely to become unable, to meet his obligations
for any unset{ed or open market contracB to which he is a

Party;

(l) specify qualifications for tradiog membership, imposing
cooduct and other requirements on them and, where
appropriate, for the procedure for their removal as tradinS
members;

(m) the making of rcpons to the Authority by the exchange
whenever it rejects a.oy application for membership, whcrc it
suspends or expels a memb€r or wbere it suspends trading:

(o) procedures for developitrg warrants aod receipts to b€ traded
on the exchaoSe;

(o) the terms and condilions uoder which coffee or contracts
may be traded;
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(p) a[ audit system rclating to proprietary lr:adio8 by mcmbers;

(q) the staodard coffee grades that may be traded by members
and the terms aod colditions goveminS trading by members;

(r) fair and properly supervised tradiDg pr-acticca:

(s) measures to preveut market abuse io its coffee market;

(0 prevetrtiog the ercessive use of credit by way of initial or
maintcnancc margin in resp€ct of thc purchase or carrying of
atry coffcc;

(u) the recording and publishirS of details of tradinS, clearing
' aod setllemeot:

(v) dues, fees atrd other charges levied by the exchange and its
other sources of revenuc:

(w) idtemal procedures to eusure the proper haodliog of
complaintr and to e[sure that any aPPropriate remedial
aclion oo those complaiots is promptly taten:

(x) the resolutioo of disputes aod provision for appeal;

(y) the carryiog on the business of the coffee exchaoge
geoerally, includiog the development of a rEgiooal exchalge,
with due regard to the ioterests aod protectioD of Srowers and
investors;and

(z) atry other provisions specified by the Authority.

(2) The rulcs establishcd aod adopted by the erchadge under
paragraph (l) shall be approved by the Authority beforc being applied
by the exchaoge.

(3) The rules of a coffcc exchange shall apply to thc officcrs of
the crchalge, membcn and employecs of the members of the €rchaDge
aod thc memtrr shall bc rcsponsible to ensurc their employces'
compliance with the rules.

(4) The Authority may require a coffee exchaoS€ to comply with
such addil.ional requirements as may bc imposcd on a commoditics
exchange uoder atry written law.

6. A coff€e exchange shall-
(a) provide and maiotaio a kar8parent a.nd aD €fficieot system

for coffc€ trading:

(b) eosure that it has employed qualified staff for the
u[denaking of its activities:

(c) eosure that it has itr place proper arld adequate iofrastructue
io terms of ofhce space, equipmeot and software to enable it
uDdertake its activities:

(d) ensure the proper tr.iniog of its staff in activities .elated to
it3 activities;

(e) accord reasonable access lo the auction of all persons
licensed u[der the Crops (Coffce) (Ceueral) ReSulaliom,
2019 to trade:

Syd.m!. d,Ilio!
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(f) maintain a dala base for records of coffee sales at the auction
floor and other related lrade activities:

(g) comply with the rcgulatory requircments of the Authority;

(h) comply with the directives ofthe Authorily;

(i) establish a linkage between the direct settlement syslem
provider atrd licensed coffee warehouses to facilitate release
of coffee to coffee buyers or roastcrs upon payment;

0) establish a direct link between its systems and software and
the Autho.ity: and

(k) disseminate market information for every coffee auction and
an aoalysis of performaoce oo a daily, weekly and monthly
baiis.

PART III _ COFFEE BROKERS

7. A person shall not carry on or purport to calry otr busioess as

a coffee broker ur ess that person is lic€nscd by the Authority.

8. ( l) A p€rsoo who iDtends to opeiate as a coffee broker shall
submit an applicatiou to the Authority for a licence to opeEle ar such
in Form B as set out itr the First Schedule.

(2) An application uoder paragraph (l) shall be accompanied
by-

(a) the fees as set out in thc Secood Schedule;

(b) the documeDts, information atrd declarations sp€cified under
rcgulation 9; a.rd

(c) a letter from the coffee exchaDge stating that the applicaol
meets all the relevaot requirements of that exchaoSe and that
the exchange will admit the applicaDt if licensed by the
Authority.

9. ( l) An applica[t seekng a liccncc undcr regulation 8 shall bc
roquircd to-

(a) be a company limited by shar6;

(b) have a chief executve ofhcer who is a fit atrd proper perso[
as described under section 24A of the Act and who has
experience of not less thalt five years in the busitrels of
buyiog, selling or dealiDg in coffee. commodities or other
securities:

(c) have the oec€ssary idfftrsructure idcludinB office space,
equipmcnt and trained staff to effectively discharge its
acrivites:

(d) have ar its directors and key personnel, persons who are fit
and proper as describ€d under section 24A of thc Act: and

(e) have a minimum det capital aDd minimum net worlh as
determined by thc coffee exchan8e and approved by the
Authority from time to time.

Oblitatiotr to lek
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10. (l) The Authority may, io coosideridg an applicatioo made
uoder regulation 8, require ao applicalt to fumish such fudher
informatioo regarditrg aIly previous dealiogs in securities. commodities
a.lld ally other related matter as the Authoaity may consider necessary.

(2) An applicant or its kcy pcrsornel shall, if required by the
Aulhority, appear before the Authority to make persoDal
rcPrcsedtatioDs.

I t. (l) The Authority, shall, within thirty days from the date of
application, Siant a liccncc to an applicant, if the Authority is salisficd
that thc applicaot is eligiblc to be liccNed as a coffec brokcr.

(2) The Authority shall duly inform the coffee exchadge and the
applicaDt of the grart of a licence undcr paragraph ( l).

(3) A liceoce gEuted uoder paiagiaph (l) shall remain valid until
suspended or revoked.

(4) The Authority shall not refuse io graot a licetrce without first
giving the applicant an opportunity to be heard.

(5) Where thc Authority, after hearing the applicatrt, refuses to
graot t-he applicaot a licence, the Authority shall communicate the
decisiotr to $e applicaot aod the coffee exchaoge wilhin fouJteen days
of the headdg. stating the grouods for refusal.

(6) An applicaot aggrieved by the decision of the Authority under
paragraph (5) may appeal agaiNt such r€fusal to the Capital Markes
Tribunal withio fifteeo days of receipt of the decisioo of the Authority.

12. A coffee broker shall pay an aonual licence fee as set out ill
the Sc.ond Schcdule.

13. (l) Where the Authority is sadsfied that a coffee broker
has-

(a) failed to comply with thc Act, these Regulation or any
directions made or given thercuader:

(b) failed to comply with atry conditions sub.iect to which the
liccnce was granted under these Regulatioos:

(c) conu-av€ned the rules of the coffee exchanSe;

(d) failed to adhere to any requiremeDt of the code of conduct
laid dowo under these Regulations or other laws:

(c) failed to comply with the directives of the Authority io
rcspect of busiocss cooduct, dealioSs with clients and
financial prudeuce;

(f) failed to fumish aoy informatioo rclatiot to trarsactions of
the coffee broker as may b€ required by the Authority;

(g) failed to submit periodical retums as required by the
A uthority;

(h) fumished the Authority or the exchange with wrong or false
iDformatiotr i

Futnilhiry of
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(i) failed to senle all iDvestor complai[t where such complaint
has beetr adjudicated by the exchaage, a committee of the
exchange, the Authoriry, the Capital Markets Tribunal, or a

coun of law:

() not co-operatcd in any enquiry or inspectioo conducted by
the Authority;

(k) indulged io market maflipulation, price rigging or comeriflg
activities at a coffee exchange:

(l) experieoced or is experiencing financial position
deterioration to such an extent that lhe Authority is of the
opirion that the contnuaace of the coffee broker in the
business is no looger in the i[terest of iovestorsi

(m) beeo suspended by the exchange: or

(tr) failed to pay the aanual fees; or it is necessary itr the public
interest to do so,

the Authority may, by an order in writing, suspeod the licence of a

coffee broker for such period as may be specified in the order or take
such administrative action as it may consider oecessary.

(2) The Aulhority shall, beforc issuinS an order of suspensiou or
other admidstrative action under paragraph (l), give a coffee broker an

opportu ty to b€ head.

14. (l) The Authority may. by order io writing, revoke the
licence of a coffee broke. where it is satisired that-

(a) the reasoos for suspensioo of a licence utrdcr rcgulation 13

cotrtinue during the period of such suspeosion;

(b) a coffce brokcr whose licencc has be€n suspended-

(i) is eogagiug or has engaged iD insider trading, market
madpulatioo or ary other unfair practice or market
abwe:

(ii) has been found guilty of fraud or convicted of a criminal
offence:

(iii) ha! not complied with a directive of the Authority;
(c) the membership of that coffee broker has b€en cslcelled by a

coffee exchatrge or atrother securities exchange: or

(d) it is necessary for the protec(on of investors.

(2) The Authority shall, beforc issuiog al order of Evocatio[
under paragnph (t), give the coffee broker aD opportudty to be heard.

15. (l) A licance granted u[der regulation I I shall automatically
be revoked if the coffee broker-

(a) cea.ses to be a trading member of a coffee exchange;

(b) is declared a defaulter by a sccurities exchaoge or a coffee
exchange and is not re-admitled to membership within a
period of sif, months from such declaratioo:
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(c) surrenders its membership in all coffec exchanges where it is
a member;

(d) is declared insolvent by a court of law;

(e) volu.otarily surrenders the liceoce to the Autho.ity; or

(f) is wound up by a coun order.

[6. A coffee broker aggricved by the decision of the Authority to
susp€nd or revoke its liceoce may, within nfken days of beinS notified
of the decision of the Authority, app€al to lhe Capital Markets T.ibunal.

17. Despite a suspcnsion or revocation of a licence, a coffee
broker shall be rcsponsible for cleariog all its outsta[diog obligations
up to the date on which that coffee broker has bcen operating as such.

18. A coffee broker shall, as a condition of continued admissiotr
as a coffec broker, provide to the Authority througb the coffee
erchange a certified copy of-

(a) the net capital baladce;

(b) net wodh stalements; and

(c) a repon of the auditor,

iD a form that may be rccommended by the Authority from time to
time, on a quarte.ly basis withiD thirty days of the end of the quaner.

PART IV _COFFEE SAMPLINC

19. (l) Arl exchatrge shall maintain a ceotral samplc room where
samples of coffees to be offered for sale shall be held for distribution to
buycB and roasters, and for display and archivinS.

(2) An erchaoge shall lrlaiDtaiD atr on-line portal in which
information od coffee samples. quality arld quantity of coffee oo offer
at the exchatrge will be accecsible to i[tcoding buyeB and inlcrested
persons.

20. (l) Every buy€r atld roaster operati[g at aa exchaoge shall be

required to deposit such amou[t of money as determiued by the
exchaoge from time to time, as secudty for collectiog offer samples at
the excha[8e .

(2) An exchatrge shall operate a coffee sample deposit account iD
a bank to be determi[€d by the exchanSe iD which all the sample
deposits paid by buyers and roalters shall be deposited.

(3) Interest earned or accruing from such dcposits shall form pan
of the eamings of ttc cxchangc aDd provided funhcr, that the only
p€rmitted drawings from this account shall bc-

(a) sample fees netted off against samples collected by buyers
and roasters;

(b) refu[ds to buyers and roasters ceasiog to trade; alld

(c) sucb interest eamed or accruing from the sample deposit
accoutrt,

CootiruitrB
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(4) A buyers or roaster who fail to pay th€.aised sample fees
iovoices withio the due dates shall be suspended by the exchalge from
funher collectiou of samples until such top ups ar€ made.

(5) Any refunds under paragraph (3) (b) shall be made without
interest and net of ally indebtedness by the buyer or roaster to the
exchange.

(6) No ioterest shall accrue to the benefil of the buyers or roasters
in respect of the sample deposit.

2 L Ao offer sample out of a lot of coffee presented for sale at ao
excha[ge shall be availcd by the exchange to licensed buyers and
roasters prior to the auction.

22. Every btyet or.oaster shall withio fourteetr days of receipt of
an itrvoice from an exchaoge pay a sample fee io respect of all the
selliog samples collected.

23. A buyer or roaster shall be given a fourteco days' notce to
pay the outslaoditrg sample fee alld io default thereof, the fees shall be
recovered from the sample deposit provided that all buycrs and roasters
shall maiDtain a minimum sample deposit balance of ao amount to be
determined by the exchange.

24. Ao erchaoge shall deduct the sample fee iovoiced from the
forfeited sample deposit.

25. ( I ) A miller or aD appointed bmker shall dcliver to the sample
rcom, representative satnples out of a lot of coffee being offercd for
sale at an exchangc in such quantities as may be determined from time
to time by the exchange.

(2) The samples delivered by the millem or appointed brokers to
the sample room shall b€ in accordatrce with the pr€vailing procedures
as determined by the exchange from time to time.

26. ( l) A reference sample of coffee shall be drawn frorn eacb lot
and retained by an erchange for archival stoBge, for at least six months
from the date of the sale for verification in case of a dispute:

(2) NotwithstatrdiDg paragraph (l), wh€re a dispute exceeds six
monlhs, ar ana.lysis of the sample sha.ll be done by ar exp€rt a-od the
qua.lity reporr submitted to the exchange.

27. A buying sarnple of coffec ahall be drawn from each lot of
coffec purchased at the auctioo ro be availed to thc buyer or roaster
who has purchased the lot for verification.

28. A display sample shall be drawn for display in the samplc
room.

29.'[he exchaage shall maintain records relatiog to-
(a) receipt of coffe€ samples from the millers;

(b) distribution of coffee samples to buyers, roasters and the
exchange: and

OIT.r 3upl.
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(c) release of sweepidgs to the millers or other agent of the
grcwers on a lot promled basis for sale.

30. Proceeds of sale for sweepings shall b€ rcmitted to growers
through the direct settlemeot systcm provider on a prorated basis alld
shall have unique codcs.

I l. ( t) A millcr or broker shall submit rcturns !o a[ exchaoge and

fte Coffec Directorate on remission of mooies teceived from samples
and sweepings to the growers.

(2) An exchange shall make weekly, monthly, biannual and

aonual auctiotr retums to the Coffec Directorate.

(3) An exchange shall prepare moothly reports oo its performance
a.od fonvard the sarne to the Coffee Directorate, buyers, roastets,
millers, Srowers or growers' representatives alld other interested
parties.

32. ( I ) In the eveot of a dispute arising out of coffee tiaded at an

exchange and at the request by a complainant made to lhe exchange or
the licensiog authority, a random representative sample shall be

redrawn from the lot or consiSrmelt in dispute fot compalison with the
rcference sample-

(2) The instructions to draw each sample shall be lodged at the
exchangc or the licensing authority which shall irl tum instruct the

licensed warehouseman to a.llolv redmwing of samPles by the aSSricved
pany and any interesGd party may witness the exercise.

(3) ln lhe eveot of a marked differenc€ between the reference
sample aod the redrawn sample, additional samples shall be drawn
from each bag in the lot alld such iodividual sample together with the
bag from which it has been drawu sha.ll be refereoced accordingly.

(4) In the event that lhe dispute is unrcsolved by lhe cxchan8e or
thc liccosing authority, it sha.ll be rcferred to the Capital Markers
Tribunal establishcd under the Capital Markers Act.

PART V_TRADINC AT THE AUCTION FLOOR

33. (l) Ooly liceosed persons under these Regulations and oth€r
relevant laws shall participate on the t-ading floor of a coffee excha[8e.

(2) The parlicipaats oo the trading floor shall be required to pay

to the exchange the applicable auction levy.

34.(l) The exchange sha.ll, itr consultadoD t{ith millen or
appointed brokers, as the case may be, set the volumes, lot sizes, dates
and times for holdiog of coffee auctions.

(2) Notwithstatrding paragnph (l) provided that oo suspeDsion
or caacellation of aIly auctio[ shall be done without ootification to the
Authority.

35. (t) A sales catalogue shall be prepared by the grower miller
or ao appoidted broker io accordatrce with the Third Scbedtrle.

(2) The exchange shall, in consultatioo with grower millers or
appoint€d brokers as the caie may be, determine the order of the sales

S.l. ot
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cahlogucs for evcry sale and the exchange shall ensure that reasonable
access to the auction is givetr to all persons licensed to trade under th€
Crops (Coffee) (General) Regulations, 2019.

(3) A draft of the sales catalogue of each grower miller or broker
shall be made available to buyers and roastcrs in accordance witl the
prevailing procedures of an exchatrgc.

(4) The final sales cataloguc shall be made available to the
exchange by the grower miller or broker in accordance with tlre
prcvailing proccdures of an exchangc.

36. A miller shall disclose to the broker a-od the exchange, details
of all bulked coffees atrd justify its basis.

37. Trading at the auction shall be io US Dollars or irlly other
cunency as may be determined by the exchaoge with the approval of
the Authority.

38. (l) The process of trading at the exchange shall be in
accordance with these Regulations and shall comprise the following-

(a) a miller sha.ll deposit clean and graded coffee at a designated
licensed warehouse, atrd where the cleao coffee is a bulk, the
respectiv€ coffee growers aod the proportioos o[ their coffee
will be stated io wriling:

(b) the coffee shall meet dcfioed quality standards for
commodity trading at lhe exchange at which the coffee will
b€ offered for sale:

(c) the warehouseman shall issue a coffee walmllt as set out in
the Fou(h Schedule or kansferable warehouse receipts as

the case may be, stating the quantity atrd quality of the coffee
deposited alld ensure tiaceability of the coffe€;

(d) the warehouscman shall guarantce dclivcry of the coffec
described in the coffce warraDt or watthousc rcccipt as the
case may be. and io tlrc event of loss o. failure of delivcry,
the warehouseman shall be liable;

(e) a coffee warrant or rvarehouse receipt as the case may be,
issued shall be traasferred to a trew holder who i3 eoti ed to
take delivery of the coffee upon preseotation of the coffee
warrant or warchous€ receipt at the waJehouse:

(0 when the owner of coffce deposited itr a warehouse decides
to trade and is acting through a broker, the owner shall
contact the brokcr and give authority to s€ll:

(g) for purposes of sale, the miller shall irput thc details of lhe
coffee warrant or warehouse rec€ipt as the case may be. into
the ceDtral registry of the exchange at which coffee will be

offered for sale:

(h) the collateral manager, where applicable, shall confirm thal
the warehouse receipt as the caie may be, is valid by
inspectinS aod auditiDg uoderlyiog commodities in
warehousa;
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(i) upon verificatoo, details io the ccutral r€gistry shall be
coDlirmed ioto the ceotra.l ordcr book ready for tradiog;

(j) oncc the sale of coffce is complete, successful biddeB shall
be iuvoiccd by thc miller or brokcr atrd paymcots of the
procecds shall bc cffcctcd throuSh dircct s€tl.lemcnt syslem
qd of coDtract and atry statutory char8ca:

(k) upon coaFrrmation of paymeot by the direct scttlemcnt
system providcr and eodorsement by the exchangc, titlc to
coffec shall bc transfcrrcd to thc buycr by chanSinS
owocrship dctails io thc coffcc warran! or warchousc rcccipt,
as the casc may be, at the cctrtral registry: .od

(l) oew owoers will theresfter bc at liberty to takc dclivery of
thc coffec.

(2) Thc growcr or thc grower's aSeot shall set the rese e pricc
for each lot io the sslcs catalogue.

(3) Au cxchaogc sba.ll trot discloie tbe reserye price to a buyer,
roaster or atry other party whatsoever provided such r*ervc pricrs shall
be disclosed to the Authority when requcsEd.

(4) In the €vent thst th€ highest bid for any lot is equal to or
higher thao the reservc price it shall be co irmed.

(5) Wherc the bid has trot beeD coDfirmcd, thc miller or other
agctrt of the grower shall disclose the rcserve price at thc tndiog floor.

(6) Where thc disclosure of the reserve price does Dot attract aoy
compctitive offcrs, tbc clffce sball be withdrawo atrd re-offered for sale
at a subscqucot auctiotr.

(7) A "No-Bid" lot shall be re-offercd for sale at a subsequeot
auctioa.

(8) All tradiog in coffc. shall bc coocludcd at thc trading floor.

39. (l) A miller or brokcr may, by wrin€u coEmudc{lioo !o atr
cxchangc. madc at lcrst thrcc working days prior to th€ date of sale,
withdnw a lot that was destioed for sale aod such writteo
commuuication sha.ll a.lso state lhc reasoEs for withdrawal.

(2) The crchan8c shall commudcate the withdrawal in writitrS to
all buyers aad Nlast€rs at leiu[ two worliog days prior to the datc of
sale.

(3) Samplq of lotr withdrawu shsll oot be compcNated.
tl{). (l) The pIompt date shall be spccified oo thc sales catalogue

aod shall bc trol more tha[ fivc workitrg days followitrg the date of the
sale.

(2) All coffees shall b€ paid for withitr the prompt dat. agaitrst atr
invoice presetrted by the millcr.

PART VI- SEI'TLEMENT OF SAtfS PROCEEDS

41.(l) A dircct s€tllcmetrt system shall bc c,stablishcd by a
lic.Ned commcrcial bank compctitively lelcctcd by atr ef,chatrgc
subjcct to spprova.l from thc Authority aad mamSed by that exchalge.
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(2) The rcquirements for the operation of the direct settlement
systcm shall be as set out in the Fifth Schedulc.

(3) The proceeds of the sale of coffee at the auction shall be

rcmitted by a coffee buyer or roarter through a direct settlemeot system
for onward set emenl to thc service providcrs and net payment to the
grower_

(4) A coffee grower or the growet's authorized represe[tatives,
shall after thc comme[cement of tiesc Regulations, supply through the
coffee exchange all the trecessary particulals of th€ growe. to the
appointed financial institutio[ providing the direct settlement system to
the grower, for purposes of ioitiating the settlement system.

(5) The grower or the grower's authoriz€d reprcse[tatives shall
also through the coffee exchaoge lodge with the finalcial i[stitution
providing the direct settlement system, atly relevant contracts of service
for which paymeDt will be due from the grower, aod any other
documeot showing outstanding liabilities payable by the grower, for
purposes of set ement tlrougb the system.

(6) The grower or the grower's authorized represeotatives shall
ensure that the information provided under paragraphs (4) aod (5)
above is correct alrd relevaDl and they shall be liable for any loss ot
other consequeoces resultitrg from aoy itrcorrect iDlormation given to
the commercial baok, through the coffee exchange, providiug the
settlement system.

(7) A coffee exchange sha.ll iddemnify the grower's authorized
representatives in the eveot that it provides incorrect iuforrnation
different from the ooe submitted by growea's authorized represedtatives
for onward tiansmissioo to the commercial bank providitrg the
settlemetrl system.

(8) The miller or broker shall gcnerate iDvoices for coffee sold at
an exchange and seod a copy to the buyer or roastcr and the exchalge
shall send the transaction file to lhe direct settlement system provider to
validate the informatior supplied by thc miller.

(9) The commercial ba[k operatinS the direct settlemeot system
and thc crchange where coffce is offered for salc, shall maintain
records of all trade lransactioos.

(l0) The commercial bank io which thc direct set ement system
is housed shall make the operatioDs of the direct settlemeot system
electroDically accessible to iutErested patties or their authoaized
representa(ves.

( I t) The comm€rcial badk operadog the direct settlement system
shall prepare monthly and annual rcports orl its operations for
submissioo to the exchatrge ald the exchaoge sha.ll make the r€ports
accessible to intercsted parties.

(12) For purposes of paymeot by the dir€ct settlemeot system, a
service provider shall supply authenticated documents itr support of any
claim Dot lat€r tiaa three months of that service provided that such
claims are supponed with pdor agreemeDt! betweetr Oe growers aod
such service providers aod lodged with the dir€ct setuemedt service
provider through thc coffee excha[8e.
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( 13) The commercial batrk operatinS thc direct 3ettlement system
sha.ll be responsible for provision of clearing, delivery and settlemeot
seoices of proceeds from coffee tBded at the exchange.

(14) The opcntioos of the direct settlemeot system shall be in
accordancc with laws relating to banking atld finance and any laws
goveruiug tbe cxchange.

( 15) The commercial bank operating a direct setllement system
!hall b€ rcsponsible for-

(a) srtl.ling tiading accounts;

(b) collcctiog and maidtaiDiog margin monrca:

(d) reportiog uading data;

(e) maiDtaioins a database for trading activities:

(f) .eceiviog millers' invoices for processiog: aad

(g) authc[ticating the milleB' invoicq against the tra.osaction
itle.

( 16) The direct settlement syllem of paymeot of coffee proceeds
shall be put in plac€ by the exchatrgc within a period not exceediog
twelv€ months upoo the commcocement of these RegulatioDs.

42. (l) Any batrk chargcs i[currcd by thc buyer or roa3ter upon
making payment shall be settled by the buyer or roalter, whil3t thosc
incurrcd by the miller upon receipt of coffee sale proceeds shall be
deducted directly by thc clearing howe into which the proceeds bave
been paid.

(2) A buyer or roastcr who will oot have settled his paymeots in
full by the set deadlioe as per mles or opemtioos of the exchange shall
b€ considered a defaulter.

(3) [n the event of default by a buyer or roaster to pay by the se(

deadlide. the baok shall immediately issue a ootificatiotr of the
outstandiDg payments and the iot€rEst rates chargeable to the defaulter
with a copy to th€ miller and the exchaoge a.nd tbe buyer or roaster
shall be automadcally suspended from participating ou the tradiog floor
uotil the buyer or roasLer pays the outstaDdiog amouots in full aod the
itrterest.

(4) The interest oo the oubtaodiDg payments shall accrue
effective from the day followi[g the prompt date at the prevailing
commercial ba[k lending iate at the settlemetrt bank io USD.

(5) lf the defaulter does uot pay the outltandidg amoutrts together
with iotercst thereotr withiD five workioS days from the prompt date,
the defaulter shall be liable to pay a peoalty and tbe coffee shall bc re-
offered for sale at a subsequent auction.

(6) ln tle eveot that after resellitrg the coffee. a.rly shortfall in
value from the original bid occurs, th€ miller shall notify the Authority
and the exchange of the shordall, all accrued interest aod any o(her
related expeos€s aad losses for the purpose of recov€ry of the entire
amouots from the defaulter or froh the performance bood of the
defaulter.
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(7) A buyer, roaster or miller who fails to pay atry outstanding
obligations to the exchaoge or to a grower shall be suspended by the
exchaoge with notice to the Authority.

(8) The exchaage shall lift a suspension upoo settlement of
outstanding obligatons.

(9) The exchange shall report any buycr, miller or roaste. who
has defaulted more than twice within a period of six months, to the
relevant authority for suspension or cancelation of the Iicense.

43. (l) Where a dispute arises in regard to coffee quality, a claim
may b€ brought nithin sixty days of sale.

(2) The claim shall be based oo samples drawn and sealed by a
liceosed certified warehouse in the original storage locatiorl-

(3) ln the eveut of a quality difference between the offer and
buyiog samples, and the actual coffee lot, the buyer or roaster shall
make all immediate claim to the miller or appointed broker withitr three
workiog days and reference may trc made to the reference samples.

(4) where the actual coffee lot does not conform to the buyinS
sample, the parties may. by mutual consetrt, neSotiate a settlement
which may include compensadon for opportunity cost of fuods
involved payable by the p€rson who is respousible for the coffee
quality difference.

(5) The panies shall be at liberty by mutual conserlt to agree to a

settlement that may also include soniog. bulkiog, p.ice adjustme[t or
refund.

(6) Incorrect irformatiod on the packaging malerial used for a

specihc lot shall give the right to a buyer or roast€r to charge the miller
for all the costs of re-bagging.

(7) In the event tlat the disputc remains unresolved, it shall be

referred to thc exchange or the licensing authority.

(8) In rhe eveDt that ao aggrieved pany is dissatisfied with the
decision of the exchaoge or the licensinS aufiority, t-he parry shall have
the right of appeal to the Capital Markets Tribunal established under
the Capital Markets Act.

zl4. (l) A liceosed warehouseman shall be responsible for any
weight loss which shall be rhe differetrce between the weight indicated
iu the coffee warrant or the warehouse receipt as the cas€ may be, aad
the weight indicared in the weight note provided to th€ buyer or roaster
at the time of release of coffee.

(2) The weiSht loss claim will be limited to a period of thirty
days from the date of the sale and sha.ll be preseoted by the buyer or
roaster to a licensed warehousematr except wheo such a claim oo
weight loss is withio thc acceptable tolera[ce levels as determined by
the excha[ge from time to time.

(3) Whcre the disputitrg parties fail to reach an amicable
settlemeot, the dispute shall be rcferred to the exchange.

555
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(4) ltr the eveot that an aggrieved pany is dissatisfied with thc
decisiotr of the exchange, the party sha.ll refer the matter to the
Authority for rcsolutioo. failing which the Authority shall put in motion
the arbitration process.

PART VII. GENERAL PROVISIONS

45- Prior to paymcot of the purchase price by the buyer. the
propeny itr the coffec shall rcmain io the grower aod it 3hall be upotr
th€ warchouseman to e[sure thal the coffee is insured at all times prior
to receipt of paymetrt alld rclease of the coffee.

,16. ([) Ao excbange shall cause proper books of accourrts to be
kept witb respect t(F

(a) all sums received aDd expeoded by the exchalge alld matters
in respect to which the receipt aod expetrditur€ took place:

(b) all sales and purchase of goods by the exchaoge; ard

(c) the assets and liabilitiec of the exchao8e.

(2) The exchauge shall prepare atr aooual repon cootaidog
audiGd linatrcial statcments within four motrths of the close of the
finatrcial year.

(3) A complete set of firlallcial statemeDts includes the tollowiog
compooetlts-

(a) balalce sheet;

(b) incomc alatemetrt:

(c) a rhtement showiog either-
(i) all changes in equity: or

(ii) chatrges io equity other than those arisitrg from capital
GaNactioos rvith owneas aDd distributioos to owoers:

(d) carh flow statement: and

(e) accourtiDg policiec and explanatory notes.

47. An €xchatrge shall comply with thc mioimum operatiog
capilal rcquiremeob coveri[g twelve mo[ths of it3 operatiog costs.

48. (l) Any person aggrieved by ao act or omigsion of an
exchange may withiu thirty days after beiog ootified of such act,
omission or decision, appeal to lhe Authority.

(2) Where ao applicatrt is dissatisfied with the decisioo of rhe
Auftority in sub reSulation (l), the applicant may seekjudicial recourse
withitr thirty days of the decisiou.

49. (l) An liccDsed buyers, roasters aad millen shall be required
to declare held stocks to a[ exchalge to facilitatE scheduling of coffee
auctions.

(2) Coffee offercd atld iold at a[ exchaDge shall trot b€ re-offered
at any other exchange.

rirL
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50. (l) A-u exchange shall, aft r evcry salc of coffct, is3uc to the
purchas.r a crrtificate of puchase io such foro, atrd coDtaioitrg such
dcrails of the coffcc purchaied, a,c thc Authority may pEscribe.

(2) A pcrsotr lhrll Dot altcr atry ccrtificatc or othcr d@umcot
issued or prcparcd for thc putporcs of lhcsc Rcgulations.

(3) A liccos.d buyer or othcr pcrson cxporting any coffcc shall,
withitr fourtcctr days of thc cxpod of thar coffec, submit to thc
cxchangc a copy of thc rcl€vaDt ccrtificate of origin or cc.tificate of re-
cxpon, as thc casc m8y bc, stampcd by thc Commissioocr of Customs
atrd Excisc, toScthcr with a troD-Dcgotiablc bill of lading rclatiog to thc
coffec.

51. Nothiug io thcsc Regulatioos shall apply to the export or
disparcb of aay coffce whctr the coffa€ coocemcd-

(a) coosilt! only of a sample or a parcel oot excc€diDg twcoty
kilogrartrs itr wcight: or

(b) is fully groutrd or processed coffcc for coosumptiotr otr ships,
acro plaaes or other iutcmatiooal carricrs.

52. A coffcc cxchangc caryiog oa trading itr coffcc lhall, withit
twclvc motrths of com&coccmcot of ther Rcgulatioot 3.rk the
approval aad liccDc. from thc Authority io compliaocc with these
RegulstioDs.

53. A pcson carrying oo lraditrg at a coffec cxchatrgc prior to
Ihe commeocemetrt of Ocsc Rcgulatioas, shall be Equircd to mate a!
applicatioE to the Authority for liccosiog withitr twclvc motrths aftrr lhc
coEmetrccmctrt of thcrc Regulatious.

C.tificrr. o{

Ex.8Fio!!.

rhc Autority.

Trutiti6d
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FIRST SCHEDULE (r 4(4))

FORMS

FORMA (r.4)

APPLICATION FORM FOR A UCENSETO CONDUCT THE BUSINESS OF A
COFFEE El(Ct{r{lYC E

Notc-

lf lpacc i! iosufficicot to provide details, plcasc attach ao.E xurc(s). Ary
lbould bc ideotified as ruch aad rigned by thc signatory of this applicatioo.

ldorEatiotr provided sbould bc a! at thc datc of applicatotr

l. Narac of the Comp&y....................

2. Rcgistcrcd office

Dat of i-ocorporatiod

aoncxurc(s)

....Limit€d

6. Ircation, addrcss atrd tcl.phonc Dumbcr of principal officc.

?. t cntioo, addrB! sod tclcphooc lunbcr of bra[cb officig

8. Dclrils of capilal structurr:

(a) NomiraYauthorizcd capital

(b) Nunb€r of shaE!.......... .

(c) Paid-up cepital (Krhs.).....

9. Sharcholders (please attach list)

Namc Addrcss aad tclcphouc oumbcr Nuobcr of rharcs hcld

10. (a) Dircctor! (plcalc atlach a list)

(b) Sccrctary

Nauc.........

Addrees... .. .

(K!hs.)

Nam. ldrntity
cardhs3port
numbcr

Dat of
.ppoiDmcot

D.t
of
Binh

Pa!6aacdl
rddrc$ aad

blcphorE
ouDbcr

Ac8d.mic or
profcsdorrl
qudificstion

Nutrrb.r
of thrre!
hcld iD

thc
colrrPary



Name tdeutity
cad
Passpon
nunbcr.

or
Dat€ of
appoitrtneot of

Datc

birth

Permaoelt
address
aod
tclephooc
trumb€r

Academic
aod
professioml
qualificatioos

Number
of sharcs
hcld in
the
c!mPa.oy.
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Itrstitute of Certified Sccrctaries of Ketrya ReSistratiotr No

(c) Chief Erecutivc Officen aud other key persoonel

I I . Particula$ of other dircctorship (s) of the dircctors aod sccrctary

12. PadiculaB of cha&s hcld by t-he dircctors atrd secretary iD otber comPadcs.

Has the applicaut or atry of itr dircctorr, sEcret ry or membcrs of se or
maoagcmcnt at any timc bccn placcd utrdcr receivership, dcclarcd balknrpt or
compoutdcd wi(h or madc all aslignmcot for thc bcdefit of his cr.ditoB itr
Kenya or clsewhere? YcyNo. If "Ycs", Sive
details..................

Has atry dirEctor, srcretary or key persotrlel of the applicatrt beeo a direclor of a
comPatry t.hat has hetr:

(a) dcnicd any liccose or approva.l uoder thc Capital Markclr Acr or
cquivaletrt io aay othcrjud3dictioo: Yes/No

If Yca, giv. dctailr...

l3

t4

(b) a dirc.tor of a compaDy providing banking, insumacc, hoancial or
iovestmeot advisory scrviccs whose liceose has becn rcvokcd by the
eppointitrg authority: Ycs/No. tf Ycs, Sivc
dctails.............-....

(c) subjcctld to atry form of disciplioary actioo by atry profcssioo.l My of
which thc applicatrt or atry of it! dircctor was a member? Yes/No. if Yes,
give dctails..... ....

t5 H.! aoy couft cver fouod that the applica[t, or a pcnlotr associated with thc
applicaot was involvcd io tte violatiotr of thc Capita.l Markeb Act or
Rcgularioos thereuDder ot equivaletrt law outside Keuya? Yes/No. If Yes, givc
details. - .. . . . .. .... .....

16. Is the applic{trt or a persotr aslociated with the aPPlicaot is subject to atry
procecditrgc that could result iD a "yes" aoswcr to questioo 15? Yca/No. If "yes"
give details.. ....... .. .
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17, (l) is thr applicrEt, any lhrrsholdcr, dircclor or $crcrary of thc appli6[t a
mcobcr or dirsctor of a mcEbcr compaly of a.oy socudtist Gxch{r86,
dcrivativc! cxchalgc or coEmdity crchangc? YcJNo. If "ycr" givc dctailr.

(2) hav. any of thc lbovc pcrronr bcea-

(a) cfurod admilrio! a! a comnodity ocmbcr of aay lGcuritiar
orgadzatiou? Yc/No. if Ycr, givc daails..

(b)cxpcllod froa or rulpcndcd flom iradiaS oo atry lccuritics orSaoizaliotr?
YcsNo if Ycr, givc
&tails.........

!ubj..{cd to atry ohcr forD of dircipliury actiotr by rry lccuitics,
dcrivativcs or coEmodity oxchangc? YcJNo if Ycr, Sivo
dcreils................,.

18. BuriB! rEfcEtrce!:

Nrmc AddEt! Tctcphonc
trulrbc(s)

Oc€1lp&tiotr

19. Rofitc of thc chicf cxocutivc officor rad kcy porroaacl in thc applica compaDy

20. Lilt of otrlc€ fe.ilitic! of thc spplicsrt

21. Ary othcr
applic.lt.....

additional idoruatiou coogidcrcd ]llcvrnt to thit

Wc..................................(DiEcror)
(DEcror) ard........ ...........{SccrcEy) dcclarc thar dl
thc hformrtioo givca io this apglicarioa and in thc anchcd docuEctrlr is Eur
!!d corrEct.

Darcdthir..........................dsyof....... ......20....

sisDcd: 
.......................) D,,lctor

...) Dirlctor

..) SccEtarv

Not!:

Plctlc drah thc docuEcrt! atrd d.trih rrforlld to i.tr rcgulatio! 4{2)
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FORMB G.8(l))

APPUCATION FOR A UCENSETO CONDUCT THE BUSINESS OFA COFFEE
BROKER

Notc

lf spacc is iosufficicut to provide detailr, plcale .ttach sorcxurc(s). Any
should be ideotified as such add rigtrcd by the sigo.rory of this applicatioo.

lnformation providcd should bc a! at t[e d.tr of thc spplicstioo or lrlcwal .

[. NaIIle of compatry ..........-....................... Ljmitrd

adacxurl(3)

2. Rcgistercd offic€

3- Date of iucorporatioo ..........

4. Address ...............................

5- Email ..............

6. [ocatior, addrcss aad tclcphoDc numbcr of principal office.

7. l.ocaEoo, addrcss and telephotrc uunb€r of bratrch officca .

8. Dctails of capital ltructurc:

(a) NomiDrl capiLal (Kshs.) ................
(b) Number of sharcs

(c) Paid-up capital (Kshs.) ..-..............

9. Sharcholdcn (plcase atlach a [ist)

Name

Addrcss & telephotrc ouriber

Numbcr of sharcs Hcld

lo(a) Directors (plc.!. atr ch a list)

Namc

ldctrtity Card/ Passpon trumbcr

Datc of Appoiotrucut

Dat of birrh

Pcrmatrctrt addrcss & telephoae Dumber

Academic

Or

Prof cslioo..l qualif icatio!

Numbcr of sharcs hcld io th. compaoy

(b) SecEtary

Nahe... ......

Addrcss .
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lDltitut ofCc fred Secrctarics of Kcnya Rcgistrarioa No...........

(c) Chief crccutivr ald other kcy persootrel

Namc

ldcatity Card-/ Pdllport oumb.r

Datc of Appoiutmcut

Date of birth

Pcrnra[cot addrcss & telcphooe uumbcr

Academic

Or

Prof cssiooal qualifi catioo

Number of sharcs held io the compauy

I I . PaniculaG of other dircctorship(s) of th. dircctoB aod s.crctary

12. PadiculaN of sbare! hcld by directors or iccretr.ry iD o(her compaoie3

13. Ha! thc applicalt or any of its dircctors. 3ecrctary or mcmbcrs of s€dor matrageectrt
at atry timc bcc! placed uodcr rcccivcrship. dcclarcd ba rupt, or compouadcd with or
nDdc an a$ignm.Dt for thc bco.fit of his crcditor3, itr Kcoya or elscwhcrc? Ycs/ No. If
'yes', givc dctails

t4. Has any dircctor, sccrctrry or scdor mamgcmcnt of tie applicant bcco a dircclor of a
comPaoY that has bccn:

(a) deoicd any liccurc or approval uudcr the Capital Ma*etr Act or cquivalcnt lcgislatioo
in aay otherjurirdictioo: Yca/No.

If Ycs, givc dctails.

(b) a dircctor of a compaoy providiug b.[kiog, iosu!'a!@, fioarcial or itrvcatmcDt
advisory scwiccs whorc licctrs. h.s bc.tr revoked by th. appropriat suthority? Y.s/No.
If Y.i, givc dctails.

(c) subjcctcd to aEy forE of dircipliEry actioo by ary profcssio[d My of which thc
.pplica[t or aiy of its director was a mcmbcr? Ycs/ No. If yca, Sive details.

15. Has ary coui evcr foutrd tbat the appliczrot, or a pcrsoa a$ocisr.d with lhe applicatrt
was iovolvcd io a violation of rhc Capitrl Mrytctr Act or Regulaliotrs thercunder, or
e4uivalctrt law oulsidc Kctryr? Ye! / No. If 'ycs', givc dctails.
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t6. Is thc apptic$t 8sd/or a perrcn associalod with thc applicaat uow tie subjcct of atry

procc€diog that could rclult io a 'ycs' aoswer to thc abovc qucrtiol (15)? Ycs/No. If
'ycs,', givc daails.

17( l) Is thc applicaot, or atry 3hrllholdcr, dircctor or the lrcretary of thc applicaot, a

mcmbcr or dircctor of a mcmbcr compauy of atry sccuritica, dcrivatives or commodity
cxchangc? Yes/ No.

If 'yer', givc dctails.

(2) Havc aay of thc abovc pcrsous beeu -

(a) rcfuscd mcmbcnhip of aay sccuritics orgaoizatioa? Ycs / No. If 'ycs', give dctails

(b) c[p.lt.d from or surFtrdcd from uading otr or memb.Bhip of aay rccuritics
orgadz.tioo? Ycr/No. lf 'yer' givc dctails

(c) subjcctcd to aEy othcr fonn of discipliuary .ctiotr by atry !.curitica, dcrivative! or
commodity cxchangc? Ycs/No. If'ycs', givc dctails.

I 8. Buritrcas Efcrcnccs:

Nernc

Addrers

Tctcphooc numbcr (s)

Occupation

19. Onc bank rcfcrcDcc, whcrr thc applicalt is a baot the rcfcrrocc rhall bc givco by
atrothcr bank idcp.odcrt of thc .pplicart

20. Profile of the chicf cxecutive ald Ley eDployc4s in the applicsot compaoy:

NaDc

Post QualificatioDs

Expcricncc

2 l Ust thc officr facilitics of thc applican

22. Statc lhe cxact Drtul! of thc activiry b bc carricd on which obligcs the applicatrt to
apply for a liccN€ from the Capitsl Markeb Authority

23. Aoy other .dditiooal ioformetion corsidcred rclcva to this applicatioo:
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Wc.......................................(Director),................................. (Dirrctor)
ard .................... (Sccrctary) d.claE that all thc iaformatioo givcu iu
thfu applicarioo atrd itr thc attachcd documcotJ i3 truc aod coErct.

Dalrd this 20

Si8lcd:

. ) Dircclor

..) Dircctor

. ) Secretary

Notc:

Reare atlsch thc documcnts atrd details refcrrcd ro io rrgulation 4(2)

SECOND SCHEDULE (r.4,8)

APPUCATION. UCENSTNG AND ANNUAL REGUIATORY FEES FOR COFFEE
EXCITANCES AND COFFEE BROKERS

Coffcc Erchauccs

ApplicatioD fecs ..... . Krhs. 10,000

Annual rrgulatory fces..........................khs. 2 J00,000/-

Coffce Erokers

Apptic.tiotr fccs...... .Kshs. 10,0001

Aooual rcgu.latory fces..........................K!tu. 50,000/-

THIRDSCHEDULE (r.35(l))

SALES CATATOGUE

l The salci cataloguc sha.ll be prcparcd by a growcr millcr, or .[ appoioted brokcr io
coolultatio! with a commcrcial millcr, iu accordancc with Oe Coffce Gcneral
Rcgulalioo! ard thcac Rcgulatiou, ard forwardcd to the Exchangc.

2. Thc detaits to be ircludcd ir thc salca cataloguc shall iucludc-

(a) The nam€ of thc growcri

(b) Thc namc of thc millcr;

(c) Namc of broker, if auy:

(d) Salc dumbcr:

(c) Day, dat aDd timc of thc auctioo:

(f) Thc place of thc auctioo shsll bc at thc cxchanSc:

(g) Total oumbcr of bags of coffcc to bc offercd for sale:

(h) Name of thc warehouse whcrE thc coffe. ir itorrdi

day of .. -..,
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(i) The prompt date beiog the date on or beforc which proceeds iue payable to
the direct settlemeot system provider managed by the erchange:

(j) Terms and conditions of sale:

(k) The date oo whch rent charges in respect of puchased coffee shall be due
from the buyers to warehousemeo at which lhe coffee is stored:

(l) The oet weights as per warehouse weights (aad unless otherwise stated coffee
shall be packed in bags of 60 kB net, tarc weight l.l K8s but bids shall be on
the basis of 50 Kgs), the bags used shall conform to the international coffee
packaging sta[dards;

(m) lrt numbers arranged serially per miller or appointed broker for all coffee
offered for sale;

(n) The out-tum Numb€r shown against each lot number atrd thc rcgistered
distinguishing mark of the grower miller (whether Bulk, E/Bulk, P/Bulk,
T/Bulk; Spillage, or sweepings) alld out-tutu Number arisiog from operatioos
of grower/miller:

(o) Crade of the coffec:

(p) Number of bags in the lot (a saleable lot shall not bc less than tcn bags);

(q) Net weight of coffee iu kilograms respectively:

(r) Adequate space for ioserting big prices by buyers.

3. The sales catalogue shall b€ prepared weekly or as frequenlly as the Authority
may detemine in coosult tion with a grower or his agent.

4. The saleable lots in the special auction dedicatcd to local roasters may comprise
less than ten bags.

(r.tE( I )(c))

Eatered by
Delivcrable to

lot of coffee DIILY

This Coffee is lying at ............ warchouse awaitng iostructioo and
collection.

This warratrt is valid ooly if signed by any two of category A or aly ou€ of category A
aod ooe of category B signing joiDtly

FOURTH SCTIEDULE

COFFEE WARRANT

NAME OF WAREHOUSEMAN

on the accotrnt of the
or assiSns by eodo6emeot hereoo.

Coffee
scason and
ouLtum

Mark and
code

Grade Number of
bags

N€t weight
of pockcts
(kcs)

Total net
weight
(kca)
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Category A

Chief Finance Officer

Head of supply Chain

Head of Middle Office

NAME OF WAREHOUSE.

-SIGNATTJRES-

Reot Comhedces: ..............

Rates:

Warehouse handliog: .......

Storage:-......................

Warraot fee:

Cstegory B

Fioance Maoager

l,egal Maoager-Regiooal Co Secretary

Sea Exports Matrager

CONDTTIONS

l. A warraot is issued ill respect of each coosignment.

2. All deficiencics or lo$es on or damage to goods must whetrever posrible be notified
in writing to......... ("the Compaoy") prior to
removal of the goods from the Company premises so as to afford aJl opportudty for
checking by the Compaoy, and in all cases where such dotilicatioD is uot possible,
such deficieucies, losses or damaSe must be oolified to the Compaly io writing
within two days of the removal from the premises of the Company of the goods
conccmcd if this cooditoo bc not complicd with, thc Company will in no case accept
liabilities whatsoevcr for such dcficicncies, losscs or damagcs howevcr causcd.

3. Every warraot is traosferable by endoBement aod enttles the person named hercin,
or the last endorsee thercfore Damed iD the endorsemetrt, to the good3 specified
thereia, and the goods so spccified shall for all purposes b€ deemed to be his

ProPerry.

4. Upon lodgin8 a warralt duly endoBed, thc pcrson thcrc undcr cntitled to thc goods
may lraosfcr or obtain possessioo of thc good! subjcct to the paymetrt of all charges.

5. The couteuts of ooe warra.Dt may be divided into others for smaller quantities at the
will of the person eotitled to lhe goods subject to the paymeot of all appropriate
charges.

6. lf a warraar is lost, writtetr notice must at once be given to the Compaoy. Io such a
case, before delivery of goods cao be made, the loss of the warrant must tre

advertised in the Official Gazette aad a copy of such publication containing Oe
advenisement together with a guarantee siSned by the applicaot add couotersigned
by a bank approvcd by lhc Compaly to ideltify the Company agailst losses, claims,
or dama8es, must bc lodge with thc Compary in oo circumsta[c€s will duplicate
warrants b€ issued.

7. The Company takes all reasouable measures to protect gds aSainst loss or damage
but does not accept liabilities for-
(a) l.oss or damage, arising otherwise than through the Company's neSligence
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(b) [,oss, damage or deficieDcy cause by or codlributed to aoy of the followitrg
causes; Wlether such loss, damage or deficieocy be also in pan caused by or
conlributed to by a neglect, rvrongful act or default of the Company, it's servant
or agents or other persods for whose acts the Compaoy might apart from this
clause be liable:

(i) Vermin;

(ii) Frail, unsuitable, insufficient or defective packing;

(iii) Strikes, combinations or lock-out3 of any person iD the employ of the
Company or in the service of others;

(iv) lmproper, iosufficient. iodistinct or erroneous marking or addressiug of
goods or packagesi

(v) Firc;

(vi) Civil commotion;

(vii) Eanhquake

(viii) toss of weight or damage in coosequeuce of atnospheric conditions of
humidity due to heat, damp or drought, or howsoever caused.

8. This warrant, if refe.ring to coffee bulked-:

(a) The Compary accepts no linancial liability utrder any circumrtaaces for the
eveo mix of the bulk. but undertakes to re-bulk free of charge provide that:

(i) The person first entitled uoder lhe warmnt shall lodge the claim within
seven days of receiving the warrant: a,ld

(ii) The person first eotitled u[der warralt shall satisfy tte Company that
rebuilding is necessary or advisable, the Company beiog prepared to
accept the advice of ao ArbitEtor.

(b) The Company guamole€s that th€ compooe[t coffecs of thc bulk are exactly
thos€ lnskuctcd by mark and quantity.

(c) The Company do€s not accept liability in respect of aDy divergeoce of thc bulk
from tbe expected resulhot quality by reasoo of a vaiiatioo in quality of ooe or
more componcnts of the bulk. The bonus of proof of thc use of coffee other than
the stipulated compotreDts shall rest upon the iosuuctitrg dealer atrd in the event
of such proof the Company agrecs to submit !o the normal qua.lity arbitration
under the Arbitratiou Regulatioos of the Keoya Coffee Traders Associatioo as

shall be amended from time to time.

9. This warrant is subject to the condidon that the Company shall have a geoeral as well
as a particular lieo oo the goods specified therein io respect of atly monies owitrg to
lhe Compaoy by lhe persoD first or subsequently entitled under the warraot.

10. The acceptatrce of thi3 warrant irl the first place atrd subsequeot preseotation of this
Warratrt implies implicit acceptatrce of the condilions cnumeratcd above.

Deliverto------------- ------------------------oDpaymeotofallcharges

Signed--------- ------------------Date ------20-------------
Deliver to-------------- -------------------------oo paymeDt of all charges
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FIFIH SCHEDULE (t. a l(2))

PART A _CRITERIA FOR SELECTION OF DIRECT SET'TLEMENT SYSTEM
PROVIDER

l. Request for expressioo of interest by the exchange.

2. Licensed commercial Banks.

3. Past €xperience iu the management of centralized proce$in8 and setuemeot
system for commodities.

4. DemoNtrate capacity to expedite settlement and dircct payment of coffee
proceeds to coffee growers aod service providers

5. DemoDsr'atc thc network to reach out to all coffee growing atrd othet areas.

6. D€moostrate ao ICT itrfrastructure for information gathering, processing,
dissemioatioo aod archiving.

7. Past cxp€rie[ce in handling proceeds of agricultural commodities-

8. Demoostmte utrderstandioS and willingness to comply with govemment
regulations.

9. Be approved by the Authority.

10. Bc connect€d to the national paymenls systcm.

PART B _ REQUIREMENTS FOR COMMENCEMENT OF DIRECT SL-TTLEMENT
SYSTEM ARRANGEMENTS AND OPERATIONS

I . The Authority may, on application made to it by the exchaage, approve io writng the
commcncemcnt of thc di.ect s€ttlcmcnl systcm opcralioos if it is satisficd that thc
dircct settlement system paovidcr has adequatc systems and safeguards for thc
issuancc aod tratrsfereoce of coffee waratrts or Electronic Warchouse Reccipt! as the
case may be aod to prcvetrt maoipulation of rccord! and tra.usactioos aod it
complies with the requiremeots sp€cifi€d iD these Regulatioos aod other relevant law.

2. ln considering an applicatioo made under paragraph I above, the Authority shall
tate into account all matters which are rclevant for the efficicnt aod orderly
fudctiooiog of th€ direct settlemeut system atrd in particular whether the-

(a) The mode of operatioo of the direct settlement system ha:l beeo appDved by the
Exchaage;

(b) Th€ systcms provider has systems to opeo atrd maintain separ-ale accoults in the
name of each coffee grower whose coffee is tradcd:

(c) Any changes io Depositors' accouot arc supported by electroaic iostructiotrs or
aoy other mode of insuuctiotrs r€ceived from the Cleariog House and the
desigtrated Warehouses:
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(d) The direct settlement system has adequate mechanisms for the purposes of
reviewing, moDitoriog aod evaluating its internal accouoting cootrols aod
systems:

(e) The direct settleme[t system providcr has a system to recoocile records of every
depositor on a daily basis;

(0 Automatic data processing systems of th. direct settleme[t system are protected
against unauthorized access, alteration, destrucliotr, disclosureor
dissemination of records and data:

(g) oetwork through which electronic meaos of communicationt are established
betweeo the direct setUement system provider, the Cleariog House, licetrsed
Warchouses is secure a8ains( unauthorized etrtq/ or access;

(h) The direct settlement system provider has established standard lransmission and
encryptioo formats for ele{trotric commudcations of data between the direct
set ement system, the Clearing House, the eicharge, liceosed Warehouses:

(i) The direct settlement system provider has established adequate procedures atld
facilities to ensure that its records are protected agaiust loss or destruction
atld arraogemenk have beeo made for maintaining back up facilities at a
location different from that of the direct settlemeut system;

0) Physical or electrooic access to the premises, facilities, automatic data
processing systems, data storage sites atrd facilities includiog back up sites aud
access to lhe eleclroric data communication network connecting the direct
settlement system, the CleariDg House, licensed Warehouses is cootrolled,
monitorcd and recorded:

(k) The direct setuement system har all operatoos ma.Dual explaiDing all asp€cts of its
functiooitrg, idcluding the interface aod method of transmissioo of
infonnation betwee[ the direct settlemeot system provider , the Clearing
House, the exchatrge, liceosed Warehouses:

(l) The direct settlement system has, either thrcugh tle Erchange or otherwise, made
adequate arrangements including insurance for indemnifying the Depositors for
atry loss that may be caused to such D€positors by the wroogful act, oegligence or
default of the direct settlement system provider or aay of its employce and agents

(m) The direct settlcmetrt system provider has a mechatrism iD place to eosure that
the itrterest of Depositors are adequately protected and to rcgisier the transfer of
coffee warraots or Electronic warchowe ReceiPts as the case may be, in the
narne of the transfer€e ooly after the system provider is satisfied that
payment for such tt"ansfea has bee[ made;

(o) The direct settlement system provider has adequate mecha[irms for the
pulposes of reviewing, mooitoring and evaluatitrg its controls, systems,
procedures and safeguards: ald

(o) The direct senlement system provider has adequate mechanisms to ensure thai
lhe integrity of the automatc data proccssing systems is maintained at all times
and all precautiong necessary to ensure that the records are not lost,
destroyed or tampered with ald iu the event of loss or deslruction, etlsure that
sufficieot back up of records is available at all times at a differeot place.
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PART C- RECORDS TO BE MAINTATNED BY A COFFEE EXCTIANGE AND
INFORMATION SHARING ARRANGEMENTS WMH A DIRECT SETTLEMENT

SYSTEM PROVIDER

l.The cxchange shall maiotaio aod avail to the direct settlemetrt system provider the
following records and documentc relal.ing to coffee sold at a coffec exchange-

(a) records of every coffe.c warrant or warehouse reccipt receivcd, or crcated and
the Dclivery Notices issued and any cancellations thereof:

(b) names of transferors. transferees, and the dates of t-ansfer of the coffee
wiuTant or wruchouse receipB as the case may bc;

(c) records of requests received from and seot to the desig[ated warehouses
and clearing house; ald

(d) details of the buyers or roasters.

2. The coffce exchange shall, wh€n required to do so, disclose to the Authority the place
where the records aod documeots are maintained.

3. The coffee exchalge shall pr€cede rccords aod documents for a midmum period of
l0 (teo) years.

4. Exterual mooitorinS, review. evaluatio[ of systems/con(aols and repons to the
Authority.

A coffcc cxchanSe shall cause an inspection of its controls, sysiems, procedures and
safeguards to b€ carricd out annually and forward a copy of the repon to the
A!thority.

5. Inspection.

l.The Authority may undertakc inspection of the books of accounts, records,
docum€nts and infmrtructure, systems and procedures. or may investigate the
affairs of a Coffee Exchaoge in rclation to thc direct s€ttlement syslem provider. lhe
CleariDg House or DesiSnated War€houses, for any of the followiDg purposes-

(a) to ensurc that the books of accoudt are beiog maiolained by the Exchalge aod its
membeB io the malrDer specified in lhese Regulaioos:

(b) to look into the complaiots received from millers. buyers and roaste.sl

(c) to asc€rtaitr whether the systems, proccdures aod safeguards being followed by
the Exchange, the direct settlemeDt system provider, Clearing House aad
Desigoated Warchouses, or their agents are adequate to eoable the direct
setuemeot system to carry out its purpose; and

(d) to ensure that the affaiN of the Exchauge in relation to the dircct s€ttlemeot
system pmvider are being cotrducted iD a manocr which arc itr the ioterest
of the coffee grcwers, millers, buy€rs. roasters aad the public.

2. The Authority shall give the Exchaage aod its members, as thc case may be, trot less
thao t 0 (teo) days' notice before orderiog or conduc(og arl iospection or iov€stigatioD.

3. Notwithtandiog anythitrS containcd io paragraph 2 of this Article, where the
Authority is satisfied that io thc ioterest of growets, millers, buyers and roasters no
such notice should bc giveo, it may, by an order in writing direct that sucb inspection
be taken up without such noticc.
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PART D _APPLICATION BY A COMMERCTAL BANK FOR SELECTION BY THE
EXCHANCE TO PROVIDE DIRECT SETTLEMENT FUNCTIONS FOR COFFEE

SALES PROCEEDS

l. A Baok shalt submit an application to the exchaoge with the approval of the Authority
for appointrnent as a direct settlement systcm provider for receipt atld disbursement o[
coffee procecds, which must ioclude in the applicatio[ a showing that it complies
with the requiremeob and cooditions set forth by the exchange and also demonstrate
that it will contitrue to comply with the said requirements.

2. Application Proccdure for sclectio[ as a dircct settlement system providcr:

The Baok shall make aa applicatioo for appointmeot through a selection process
established by the excharge (atrd further approval by the Authority) which must include
the following-

(a) the paniculars of the applicalt's proposed affiliation with the exchatrge; The
paniculars itrclude:

(i) Name ard Registered AddresVPhysical [,ocation/Head Office of the bank;

(ii) Names of the Board of Directors of the bank:

(iii) Copy of the banking/regularor license arld confirmatioo of current licensing
status:

(iv) Number of branches includiog their location;

(v) Credit rattrg ofthe bank;

(vi) Names aad Desigtration of key cootacl persoonel of the baak;

(vii) Details of the baaks Auditors:

(viii) Undertaking to comply with the mles of the Exchange and applicable
regulatons;

(ix) Commitmcnt to pay exchalge membership fee:

(x) Evideace of adequate risk matragement framework;

(xi) KYC (know your customer)/AMl (anti-money lauodering) marvrgemeot
processes;

(xii) Plans to deploy ICT systems to support the exchatrge: and

(xiii) Evidence of technical slaff capacity to run Direct Settlemeot System.

(b) a represeotation by the Bank that it will operate in accordance with th€ defioitioo
of a direct setUement system relatinS to settlement of coffee tratrsactioos at the
exchatrge ar set out by the exchaoge;

(c) a demoNtr-ation of how the Bank is able to satisfy each of the requirements
for a dircct settlemeot system specified under the Regulations;

(d) any agreemeots eotered into or to be entered ioto with the exchange or
otherwise. that will enable the Eaak to comply with the requiremeots
specified uoder Regulatioos. Thc agreemenb must ideDtify the iervies that tbe
Bank will provide as a direct set ement system provider. If a submitted
agreement is a draft, thc applicatioo must include evidence that will demoostrate
that such services will be provided as soon as exchange opeiations require:
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(e) descriptioos of system tesl procedures, tests cooducted or test results, that will
enable the applicant to comply with the requiremeots specified in these
Regulatioos ; aod

(0 wherc thc applicaot with sufficient panicularity ideutifies informatioo io the
application it dcems coofidcrltial, a request for coofidential treatmcnt and wiih
evidcoce to support such request.

3. Except as provided for uoder these Regulations, the Exchange shall consid€r the
application for rccognition as aBank within 7 (seven) working days of the filing of
the application. Thc Exchange may in consultation with thc Authority approvc or deny
ao applicatioo or if decmed appropriate. selcct thc applicalt Bank subjcct to conditions
to be specified. If the ExchatrSe notifies the appticant Bank the applicatioD ir
incomplcte and specifics the deficieocies io the application, the process date will
b€ stayed uDtil t[e application is resubmitted in a complete form.

4. The Exchalge may graut temporary appoiotment to the Bank otr ao expedited basis to
give room for the baDk to meet tull criteria. The temporary appointrnent ulder this sub-
rule may be subj€ct to cooditions atrd ao expiry datc as the Exchange may stipulate.

5An applicaot Bank sha.ll apply for permaoeol selectiou status when conditioos of its
selection are mct and beforc the expiry of the tempoiary selectioD

6. [f tlre Exchange denies an application by aBant,it shall specify the Srounds for the
deoial. Io the event ofa refNal to select a Bank, atry person that has made ao
applicadon for selectioa shall be afforded ad opponu ty for a heariog oo the record
before the Authority, with the right to app€al ao adverge decisioo after such
hearing to the High Coun.

7. The Erchange in consultation with thc Autbority is authorized to suspend for a
pcriod not to excced 30 days or to revoke the selection of a Bank on a showing that-
(a) The Bank is not €nforcing or has oot enforced its operatoos, standards, procedures
and rules made a conditioo of its selection as a dircct settlemeot system provider.

(b) Thc Bank, or any director, officer, agent, or employee of such Bank, is violating or
has violated aly of the provisions of thcsc Regulations or any of thc directives, or
orders of thc Exchange or the Authority-

8. ln the ev€ut of a denial of selection or susp€nsion or revocation iD accordance with
these Rcgulatioos, any pcrsoo that has madc an applicatioo for electioo as a direct
settlemeot system provider whose sclectioo has bee[ suspedded or revoked shall be

afforded an opportuDity for a heariog oo the record before the Authority. with the
right to appeal an adverse decision after such heariug to the High Coun.

9. The testimooy aod evidetrce take[ or submitted before the ExchaD8e or the
Authority, duly filed as per these Regulations as pan of the record, shall be

coosidcred by the High Coun as evidence in the case.

10. The High Court may affirm or set aside the order of the Authority and the
Exchaage or may direct it to modify its order. However,.ro such order of the Authority
shall be modified or set aside by the High Court ut ess it is shown by the applicalt
Bank that thc order of the Authority is unsupportcd by the weight of the evidcuce
or was issued without the appropriate Dotice aod a reasonable opporturity for a

heariug.
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ll. An applicatioo may be withdrawo by filing with the exchatrge such a tequest.
Witbdrawal of an application for regisl-atioo shall not affect any action taken or to be takeu
by the exchadge or thc Authority based upon action. aclivities. or evens occurring duriug
the time the application was pending with the exchange or the Authority.

12. If an applicant Bank or finaDcial institution proposes to make-

(a) atry amcndment to its constitution which has an irnpact on its function as a
provider of a direct settlement system;

(b) alry business rules that have ao impact on its function as a direct seltlemcnt
system provider ; or

(c) alry amendmeok to its existing business rules having impact on its function as a
direct settlement system provider. the Bank sha]I. as soon as prdcticable, give a
written ootice to the exchalge.

12. The notice shall-
(a) set out the text of the proposed amendment;

(b) state the date on which the amendment are proposed to be put into force; and

(c) cootain an explatration ofthe purpose of the proposed ameDdment.

14. The exchanSe shall, within 30 (thirty) days or such longer period as may be agreed
betweeo the exchaoge aad the Baok after lhe rcceipt, notify the Batrk in writitrg of its
decision on the proposed amendmenl or the proposed business rules, as the case may be.

15. Where lhe exchange does not approve atry proposed amendment or business rule, the
notice to the Baok shall idedtify or specify it.

16. ln addition to the power confeficd upon the exchange, the excha[ge may in
co[sultation with the Authority aod by notice in writing to the Baak, amcnd the Bank's
constitution or atly of its business rules relating to the clearing and settlement system for
payment of coffee proceeds.

17. A notice by the exchatrge to the Baok-

(a) may contain provisions as to the ma[ner in which the amendments made by the
exchange shall take effect: aod

(b) shall state wh€D the ameDdmenls shall take effect, specifying a period for the
Baok to make a respoose.

18. A BaDk shall comply with a notice given to it under thes€ Regulations once the
stipulated p€riod expires.

19. Where it is showD that a Baok, alty director, officer, agent. or employee of a

Bank has failed to comply with, observe, enforce or give effect to these Regulations
and conditions of its selection, or that th€ Bank, or aoy director, officer, agent, or
employee thereof, otherwise is violatiog or has violated any of the provisioos of
tbese Regulatioo! or a.oy of rhe ordeB of the erchadge. the exchatrge may take ooe ot
more o[ the following actions-

(a) direct the Batrk to susp€nd the business of such Baok as it relates to the
exchan8e- A directioo under this Rule shall only be after a writleo notice,
specifyiDg the grouods for the actiod, served upon the Board or the CEO of the
Ba[k not less thaa 7 (seven) workiog days before such pmposed action and a
hearing on the record;
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(b) require the Bank, aoy director, officer, agent. or employee of the BarI to act in
a particular maDner to enforce or comply wittr, as the case may be, with
these Regulations or other directives of the Authority;

(c) reprimand the Bank or iodividual concemed; and

(d) require the Baok, director, officer, agent or employee coocemed to lake such steps
as thc Authority may direct to .cmcdy or mitigatc the cffcct of such breach.

20. The Authority shall give the Bank. director, officer, agent or employee thereof, notice
of rlot less than fifrcen workinS days, of its intcntio[ to ta.kc arly of the actons under
these Regulations and the ooticc shall specify the grounds for the actioo takcn.

21. A recognized Batrk may termitrate its recognitioo by filing such a request with the
exchaoge. Termination of selectioo shall not affect any action taken or to be taken by the
exchange based upon action, activities, or event! occurring during the time the
applicatioo was pending with the exchange or the Authority.

22.A Baok shall (through the exchanSe) rcceive from growers or the growers' authorized
rcpresentatives a.ll the rclevaot particulars of the growers and the growers' service
providers, maiotaio these rccords aod submit the same to the cxchatrSe and tbe Authority
regularly as follows-

(a) The Bank shall submit a report to the exchanSe showiog traosactions matched
and approved for set ement by it: alrd

(b) Eacb selected Baok which r€ceives fuads beloogiog to growcrs, shall monthly
submit to the exchangc a repon showiDg scpaaaiely for each grower or service
provider, the dates when such funds were received, lhe ide ity of the depositor,
the dates such funds were debited, withdrawtr or disposed of otherwise,
together with the facts and circumstances of such debit. wit[diawal or
disposition, includiog the authorizatioo thcreof .

23. The Bank shall p.epare and avail to the grower through the exchallge, a

comprehensive sales statement to account for each coffee lot sold through the exchange
and paid for through the Bank.

Dated the I8th March,2020.

UKUR YATANI.
Cdbin t Scctctdry, National Treasury and Platnint.

LECAL NoTICE No.4I

THE CAPITAL MARKETS ACT

(Cap.4a5A')

TI{E CAPITAL MARKETS (COMMODITY MARKETS)
RFI;UI-ATIONS. 2O2O

ARRANGEMENT OF REGULATIONS

PART I-PRELIMINARY

l. Citation.

2. lnrerprelatiod.

PART II _ LICENSING OF COMMODTTY EXCHANGES

3. Liceosing of commodity exchatrSes.
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35. Traosactioa! oo a com-oodity cxchange

36, Approv.l of lpot commodity cotrEacts.
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THE CAPITAI- MARKE'IS A':T

(Cap.4a5Al

IN EXERCISE of the powers conferred by section l2(l) (ka) of
the Capital MaJkets Act, the Cabinet Secretary for the Natioual
Trcasury makes the following Regulations-

THE CAPTTAL MARKETS (COMMODITY MARKETS)
REGUTATIONS, 202O

PART I -PRELIMINARY
l. These ReSulations may be cited as the Capital Market!

(Commodity Markets) Regulatons, 2020.

2. Io these Regulatioos, uoless the cootert otherwise requircs-

"Act" meatrs th€ Capital Markets Act;

"Autbority" mea[s the Capita.l Markets Authority established
uader section 5 of the Act:

"board" meals the board of directors of a commodity exchange
or a commodity broker:

"bucketing" means directly or indirectly takiog the opposite side
o[ a clieot's order into a commodity broker's owd account or into aD

accouot io which a commodity broker has a[ iorcrcst, without opcn and
compctitive execution of the order ou the tladitrg platform of a
commodity ex.change;

"clearing house" means ao entity, approvcd by the Authority,
rccognized as a clearing institution on bchalf of a commodity
exchange, providing the services of clearing and settlement of
trattsactioos alld guaranteeiog setuemcnt ou beha.lf of the commodity
erchangei

"client" meals a person oo whose account a commodity broker
carries oo traditrg io aoy spot commodity cootract, but does oot ioclude
directors, key penionnel, rcpr.rentatives aad rclated compades of the
commodity broker:

"commodity" has the mcanioS assi8oed to it under sec(on 2 of
the Act:

"commodity broker" meaos a compatry clcared by the exchaage
aod liceoced by the Authority to carry oD the busioess of purchase or
sale of commodities cootracts as an age[t for investors or oo its owD
account;

"commodity etchaoge" meatrs arr exchiulge liceoced by the
Authority to undenake spot comrnodity trading, and iucludes any
clearitrg or settlemeDt or transfer services connected with th€
transaclioo:

"commodity markef' has the meaning assigned to it under lectol
2 of the Act:

Cihtioo.
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"Fuud" meatls the lnvestor CompeDsa(on Fund established under
sectioo [8 of the Act.

"key p€rsoonel" has the meaning assigned to it under section 2 of
the Act;

"markct participant" idcludes commodity brokers, clearitrg house
of a commodity crchangc or a client o[ a commodity brokcr:

"member" means aoy person, with the approval of lhe Authority,
has been admitted to memb€rship of a commodity exchange and

includes a commodity broker and settlement bank of a commodity
exchange;

"settlement bank" means a bank as defined under section 2 of the
Banking Act, approved by the Authority to facilitatc th€ mainteoance
of a segregated account aod settlement of u-atrsactions executed od a
commodity exchange:

"settlemeot pnce" means the daily settlemcnt Price at the close of
tradiog;

"spot commodity cootract" meatrs delivery verses Paymeot
coolxact kaded oo a commodity exchaog€ for settlemetrt withio five
workiog days from the date of the tratrsaction at the ei.change:

"trading system" includes any system or platform provided by a

commodity exchange, which makes available to the members of the
commodity exchange, and dissemioates iafonnation regarding trades
effected, volumes atrd such other notifications as may be placed
thereon by a commodity exchange;

"warehouse receipt" has lhe meaning assiSned to it uldet the
Warehous€ Receipt System Act, 2019;

"rvarehouse rec€ipt system" has Oe meaoing assigtred to it utrder
the Warehouse Receipt Sysrem Act; atrd

"warehouse operator" has tie meanioS assigned to it ulder the
Warehouse Receipt System Act.

PART II_LICENSING OF COMMODITY EXCHANGES

3. (l) A persofl shall trot carry oo business as a commodity
excha[ge or hold himsetf out as providing or maiotaioing a
commodities exchatrge unless such a persotr has obtaioed a commodity
exchaogc liceNe from the Authority.

(2) A securities exchange or derivatives exchal8e iotendiog to
operate a commodities exchange shall set up a separate legal etrlity to
codduct such busiocas of a commodity exchatrge.

4. (l) A pcnoo who inlends to eslablish a commodity excban8e
shall apply to the Authority for liceosing irl Form A sct out in the Frrst
Schedule.

(2) Ao application for licensing urder paragraph (l) shall be

accompanied by -

CaP.,13a
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(a) copies of memoratrdum atrd articles of association;

(b) rules gover dg the operatioos of the commodites
exchaoge;

(c) detail3 of tradiog, cleariDg and settlemeot cystems prcposed
to be adopted by the applicart:

(d) the applicatioo fe€s set out io the Secood Schedule:

(c) satisfactory bank rcfercnces;

(0 a busiocss feasibility planevaluated by atr ertity with a
proveo track record and expertise in commodity markets or
commodity market development, establisbment or
matrag€ment; atrd

(g) any additional docume s as the Authority may require.

5. [n consideriog all application for a licence to operate a

commodity .rchange aII applicant shall be requircd to-
(a) be a company limited by shares;

(b) b€ demutualized:

(c) ensurc that the cleariog and other arraagcmcnts made, its
clearitrg house aod its members are such as to paovide a
reiBonable assruance that all obliSations adsiog out of
contracb eotered ou the proposed commodity exchaoge
will bc met;

(d) have a minimum authorized, issued and paid up equity
share capital to support ioitial infrastructural investme s

aod three years' operating capilal;

(c) satisfy all rcquircments rclating to owneNhip a-od

SovcmaDcc struc(ure specificd in thcsc Rcgulations;

(O havc its dircctors and shareholders detcrmined ar fit and
proper pct]totrs a3 provided udder section Z4A of the Acti

(g) satisfy the minimum liquid net-wonh rcquirements
specified in these Regulations;

(h) have a minimum amount of mooey, as may be determitred
by the Authority from time to time by notice, itr the
settlemeot guaraatee fuod before the commeoc€ment of
tradiogi

(i) satisfy .equiremeots relatiog to fioatrcial capacity,
fuoctional cxpertise aad iofrastructuc to-
(i) establish aod operate a fai. and efficiedt commodity

exchangei

(ii) meet contitrgeocies or disasterr i[cludinS €veots such
as techdcal complications occurring with automaled
systems, and
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(iii) provide adequate security a[angeme[ts otr risk
ideotification and mitigaiol, data protectioo and fail-
safes on critical iDfrastructurc:

0) have io its employmeot, sufficie[t oumber of persoN with
adequate prof€ssiooal and other relevant comp€tencies and
experience:

(k) have measures in place to actively eoforce compliauce by
its members with its rules and for the prevention of
manipulation and exccssive speculalion;

(l) have adequatc provision to record ald publish details of
trading, including volume atrd opetr iotetest; attd

(m) comply with aoy other requirements as may be specified by
the Authority.

6. (l) AD applicalt seekitrg to operate a commodity exchalge
shall develop rules to be approved by the board and the Authority prior
to the applicatioo.

(2) The rules under paagraph ( l) shall cootain provisions on-
(a) the clear demarcatioo of roles atrd responsibilities of the

board. chief executive officer attd the committees of the
board:

(b) thc code of conduct and ethics for directors aod key
personDeli

(c) the powers of the chief executive officer including in
emcrgcncy situationsi

(d) the granting of membership to the commodity excha[ge
itrcluding the prrcedures for admission as a memtler of a

commodity exchauge and requiremetrts for membership
inclwive of fees:

(e) powers to levy fees aod impose penalties for breach of is
rules;

(O the granting of trading rights aod non-t ansferable
mcmberships of the commodity cxchaoge;

(g) requiremeDts and manaSemetrt of margin deposit by
commodity brokers so as to provide reasooable assura.uce

that all obligations arising out of the commodity cootracts
tradinS will b€ met:

(h) general obligations of the tEding panicipalts who are

members of the commodity exchaage, iucluding
requiremeDts on minimum uct worth, mainteoaoce of
accouoting rccords atrd compliaoce to the Laws of Keoya
and the rules of the commodity exchangc;

(i) the terminaton of membership to a commodity exchaDge;

581
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0) spccificatons on the mioimum parameGrs to bc disclored
itr respcct of ipo( commodity co racB to be listcd, with
prior approval from thc Authority;

(k) proccdurc! for fixing of position limits aad tradiog limits:

0) Uc clcsdog atrd s.ttlcmcot of all trade! iD spot com.Eodity
cootracts by thc appointcd clc.riDg housc, whcthcr ihc
cleariog house is a dcpanmcot of the commodities
crchanSe or it! subsidiary or is indep€odcnt:

(m) thc performaocc of trovatiotr, trctting aod gusrantec
scttlemc of tEd.s:

(n) complcte seSregation of busincsr accoutrts of tradiog
panicipatrts from that of thcir clicot! atrd betwclo diff.rcdt
clictrts:

(o) tradiug itrcludiog validatiotr of ordcr on the commodity
crchaoge:

(p) the suspeusiou of tnding of any spol commodity cootract
for the proteaiou of itrvcstoE or for thc conduct of o.dcrly
aud fair tradiug:

(q) iovcstigatioo iDto tradiog practicca aod filarcial
tratrsactious of cotrlmodity brokcrs atrd thei. clicotsi

(r) thc clc3riog housr aod desigoatcd s.ttl.mctrtbatrk! of the
coro.Dodity exchaogci

(s) commodity categoricr iEcluditrg provisioos oo commodity
calcgory duc diligcDcc ard dcmatrd atrd supply
a$egsmcEt!:

(t) thc opcEtioD of warcbousirg facilities oD commodities:

(u) thc dcclalatioo, matragcmctrt atrd dclivcry of variour
commoditic.g eadcd ou a c-omDodity cxchatrgei

(v) dctailcd provisioN oo dircct markct acccss by clicdts of thc
coEmodity orchatrg.:

(w) dctailcd provisioos oo give-up atrd trlc-up tr.trsacliotr3,
position t!'aEsfcrs, a$iSomeotJ, traoractioo separalious,
opctr or close tratrsscdotr desigtratioos ard adjustmctrts, and
avcragc priciag iacludiog transactioo mcrgeB atrd dc-
mergcrs:

(x) thc mcthodology for dctermioitrg tbc daily aod fioal
sctdemcnt pric.s with provisions for 8djustmcots iD
contract priccr !o compeNatc for allowablc adjustmcuts in
quality and qua.trtity;

(y) thc clositrg out of spot cornmodity cout acti itr cas€ of Don-
compliaacc with thc rulcr of thc commodity cxchalge;

(z) thc madatory maintcnance of a sctl.lcmctrt gu,ratrlcc fuod
iucludiog provisiou.s for pay iu, psy out aod toppitrg np:
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(aa) the declaratiotr of an event of default and disposal of
a defaulter's assets under lien or pledgei

(bb) tbe exclusion from membership to a commodity
market of perso[s who are uot fit and proper as
provided for under the Act;

(cc) thc expulsion, suspcnsion or disciplining of members
of a commodity market for conduct ioconsisteot with
just and equitable principles in the k'ansaction of
business, or for a conu'avcntion of thc busincss rules
of th€ proposed commodity markct;

(dd) the trading days and busidess hours of the commodity
exchatrge:

(ee) the resolution of disputes and provisiol for appeal to
tbe Authority by tradiog participa[ts and irlvestors:

(f0 geoerally, for l}Ie carryiDg on the business of the
proposed conmodity market with due rcgard to the
itrterests and protection of the public; and

(gg) arly other provisions specihed by the Authodty or the
commodities €xchange.

7. (l) The Authority shall, if satisfied lhat the applicaot has met
all the requirements for liceosilg as a commodities exchange and upon
payment of the licensiog fees set out iD the Secood Schedule. grant the
applicalt a licence to op€rate as a commodity exchatrge.

(2) A licence gralted shall remai[ valid unless suspended or
revoked by the Authority as specilied in rcgulaton 8.

(3) A commodity erchaoge shall pay an application fee and an

anoual regulatory fe€ as set out io the Secodd Schedule or as may be

imposed by the Authority from time to time.

8. The Authoriry may suspeDd, restrict or revoke a commodity
cxchange liccnce in accordance with section 26 and 26A of lie Act.

9. ( I ) A commodity exchange shall have a duty to ensure that-
(a) an orderly, fair and traospareot market iu spot commodity

cotrtracts traded al the excha[ge is maintained at all times;

(b) adequate market information is rcadily available to all
participaots, investors, media and other rcleva[t
stakeholdcrs in a commodity ma*et;

(c) risks associated with the operations of the harket and the
commodity exchange are mauaged prudently; and

(d) the excha[ge complies with these Regulations.

(2) A cornmodity exchaoge shall operate its tacilities io
accordance with its rules as approved by the Authority.
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(l) A commodity exchangc shall-

(a) rcgulate the operations. slatrdards of pmctic€ aod busitress
cooduct of its memb€B, their employces, reprc3eotatives
and associates, itr accordalce with the exchaoge's rules:

(b) keep such records as arc necessary for the proper recording
of each tratrsaction io the commodity erchaoge;

(c) prcscrve confidentiality of all ioformation in it,s possession
cooccming its mcmbcrs and thcir clients, crcept such
inforrnation as may be disclosed by the commodity
cxchange whcn requircd to do so, in writing, by its clearing
house, the Authority, a,l order of a Court of law in Kenya
and the provisions of alty [,aw of Kenya;

(d) publish its rules, fees and charges;

(e) idetrtify and matlage corflicts of iuterest;

(f) eosurc that oDly licenced warchoutes and watehouse
operators are used itl cotroectioD with Gaditr8 itr a
commodity market; and

(g) provide a robust mechanism for clearing aod settlemelt.

(4) A commodity exchange shall immediately notify the
Aul.hority where it becomes aware lhat-

(a) a member is unable to comply with arty rule of the
exchange or any rules relatin8 to finaocial resources; or

(b) a financial iregularity or other matter which, in the opiniod
of the €xcha-oge, may itrdicate that the fitratrcial staodioS or
iotegrity of a member is in questioo, or that a member may
not be ablc to mect its legal obligatoos.

10. (t) A commodity exchanSe sha.ll bave a board respoosible
for the overall leadership, govemaoce and strateSic direction of the
commodities exchange.

(2) The board of a commodities exchaoge shall comprise of
the-

(a) chairperson:

(b) chief cxecutve of the commodity exchaoge; aod

(c) executive atrd nou-executive directors with at lealt one third
of the members of the board beiug iodependeot directors.

(3) The tron-executive and indepeodeot directors shall be persoos
who have knowledge aod experieoc€ iD commodity exchatrges, atrd
corporate govemaoce and shall represeDt the iolerests of iovestors aod
the public interest.

I l. ( l) The Authority sha.ll approve the dames of the proposed
directors attd key persoonel whcre such directors aod key personnel
have met the fit and proper requiremeflts as prescribed uoder sectioo
24A of the Act.

Cooditioo! for



Kenya Subsidiary Legislation, 2020

(2) Ao indcpend€[t director shall serve for a fixed term of three
y€ars and shall be cligible for re-appoiotoeot, at the oplio[ of a
commodity exchange, for ooe furlher term.

12. (l) A commodity excbarge sball determioe the qualihcatioo,
malroer of appoinhent, terms and conditiotrs of appointment and other
procedural formalities associated with th€ appointnent of the chief
cxecutve officer.

(2) A person shall not be appointed as the chief executive officer
of a commodlty crchange wherc thc pcrson is-

(a) a sigoificant shareholder or atr associate of a shareholder of
any commodity exchanSe: or

(b) a significaot shareholder or an associate of a market
participant.

(3) The teoure uoder any contract of appointmeot of the chief
exccutive officer of a commodity ef,chatrge shall oot be less thatr three
years and trot excceding five yean aod may bc renewable ouce.

(4) A commodity cxchange may chaogc its chief executive
officer upon prior written ootice to th€ Authority.

(5) The Authority may rccommeod to the board of the
commodity exchanSe the termioaton of the appointmeot of a chief
exccul.ive officer of a commodity exchaage if the Autiority considers
the chief executive officer has not m€t the fit atrd proper requirements
as set out in sectiou 244 of the Act.

13. (t) The board of a comflodity exchaoge shall establish
relcval! committees to deal with the following functions of the
commodities exchange-

(a) audit:

(b) nomination;

(c) risk ma[aSement:

(d) fioance; atrd

(e) informatioo technology.

(2) Notwithsrandiog paragraph (l), the Board may establish othe.
committees to deal with aoy other relevant fuDctioos of the
commodities exchadSe.

(3) The committees of the board shall have writlen terms of
rcference which set out their authority atrd duties.

14. (l) The audit committee established by the board shall
coNist of the followitrg-

(a) at least one third of its members who shall be indep€odeot
dir€ctors:

(b) the chairp€rsoo of the audit committee is an indepeDdeot
director;

585
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(c) at least one of the membeE of the audit committee holds
professional qualificatioo itr audit or accountiDg.

(2) The board shall cstablish an intemal audit function which
reportJ direcdy to the audit committc€.

(3) Th€ iotemal audit fu[ctiotr shall be responsiblc for providinS
assura[ce to the board on thc adequacy of thc commodity erchanSe's
iotemal controls and processes.

15. (t) Thc board of a commodity exchaogc shall cstablish an
advisory committee matrdated to advise the board on non-reSulatory
and operatiooal matGrs including product innovation and design.
technology, chargcs and levies.

(2) The advisory committee shall comprise persons with
techoical expcrtise on conrmodity markets matt€rs or capital markets.

(3) The chairpersoo of thc board and the chief executve officer
shall atteDd every meetiDg of thc advisory committer.

(4) The advisory committee shall meet at least four times a year,
but a pcriod of thrce modths shall not lapse b€tween the dale of otre
m€€titrg atrd the Dext mesting.

(5) The recommeodations of the advisory committee shall be
tabled at the meetiog of the board of the commodity cf,chal8e for
consideration ard by the boad.

16. (l) A commodity exchaage shall establish a risk
matraSement comminee comprisiDg directors a-ud indepeodeot extemal
exP€rts.

(2) The risk managemeot committee shall-
(a) report to the board:

(b) formulate a detailed risk management policy which shall b€
approved by the board;

(c) mooitor the implemcntadon of thc risk matraSement policyt

(d) keep thc Authority and the board ioformcd on the
implementatioo of policy aod atry deviatiod; and

(e) perform ary olher respotrsibilities as may be assiSned by
the board.

(3) The head of risk maoagement function shall-
(a) be respoosible for implemeotatioo of the risk managemeot

policy; and

(b) repon to the risk maDagemeot committee and to the chief
executive officer of the commodity erchatrge.

t7. The board of a commodity exchange shall appoiDt a
compliance officer in accordance with regulatioo 30 of Oe Capital
Markets (Corporate Govemaoce) (Mark€t lotermediarics) Regulations,
201 t.

tust 6rlr.tcm.ol
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18. A commodity exchange sball comply vr'ith the disclosure
requirements and corporate Sovemance uorms aDd cotrduct of busioess
requircmeots applicable to market intermediaries, issued by the
Authority and as ameoded from time to time.

19. (l) A commodity exchange shall maiotaio, at all times,liquid
net wonh amounts of a type acceptable to the Authority, which shall be

adequate in relation to the nature, size and complexity of the business
of that commodity erchaogc to ensurc that thcrc are no significant risks
tlrat liabilitics may not bc mct as thcy fall due.

(2) The minimum liquid net worth capital requirement for a
commodity exchange shall be-

(a) an amount equal to one half of the estimated gross
op€rati[g costs of the commodity exchatrge for the next
tw€lv€-month period; or

(b) such other liquid net worth amount as may be prescribed by
the Authority.

(3) A commodities exchal8e shall establish systems a.Dd coDtrols
to enable the commodity exchange to determine alld monitor the
sufarciency of its liquid net wonh.

(4) A commodity exchaoge shall, ou a quanerly basis withio
thiny days after the end of every quarler. submit to the Authority an
audited liq'rid rlet wonh certificate from ao auditor.

20. Ady fines imposed by the commodity exchange oo its
mcmbers shall b€ crcditcd to the Fund.

21. A Commodity exchange seckiog to op€rate a s€lf-regulatory
organizaton shall, for tle purpose of section l8B of the Act, have -

(a) a procedure and appropriate system of exercising self-
regulation over its commodity market members;

(b) a code of conduct for its commodity market memb€rs:

(c) adequate trading surveillance and compliance capacity: alld

(d) a procedure for dispute resolutiotr.

(2) A commodity exchange shall, as a condition for a licence,
implement a system of self-regulatioo with respct to its memb€rs and
shall ensure the day to day maoagemeut of trading, clearing.
settlemedt, delivery and all other activities of its members is in
accordance with-

(a) the rules of Ue commodity exchatrge, and aoy ameodmenlJ
thereto, approved by the Authority: and

(b) laws, regulations and guidelitres relatiog to spot commodity
contracts issued by lhe Au0ority.

22. A commodity exchaoge shall bave members, comprising of -
(a) commodity broker;

Sclf-ltSul.lory
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(b) warchouscoperators:

(c) setucmeut baok!: aDd

ary other cat gory of mcmb€rship as may be approved by the
Authority.

PART III_COMMODITY CLEAzuNG HOUSE AND
COMMODTTY BROKERS

23. (l) A persor itrteqditrg !o catablbh atrd opcrate a clcariog
housc for a commodities cxchaogc shall-

(a) be 8 compatry or such other My corporate as approvcd by
the Authority:

(b) s.tisfy the commodity cxchatrgc as to its t cb.oical,
finaqcial and humaa resourccr, iocludiog fit aad propcr
requir€mcots set out io the Act; aDd

(c) b€ approved by the Authority as a clcariog housc.

(2) Thc Authority shall, iu writioS, approve an applicatioo to act
a.r a clcaring house. if it is satisficd that-

(a) the applicaut will eosure that thar lhere are orderly, fair aod
cxpeditious clearing arraagemcots for tra.Nactiotrs iD rpot
commodity coutracBi

(b) thc nrlcs of thc c.mmodity cxchaDge make satisfacory
provision rclaritrS to guarart ciog to its mcmbcrs of the
performancc of spot commodity contract! madc in a
commodity markct;

(c) the iot rcsts of Oc public will bc scrvcd by gradtitrg the
application; aad

(d) all cooditioos impored by the Authority oo thc applicatrt
clc&riE8 housc havc bccu mct.

(3) A clcariog housc shall b. cxclulivcly cDgaScd iD its clcariag
burincas cxcept oo.ly iD rcspcct of luch othcr matlrr3 as are ancillary or
incidcEtal thcrcto ar may bc cxp.rssly prmitrrd by the Authority.

(4) Whcr! thc Authority propos.s to imposc a cooditioo uodcr
this rcgulatioo, thc Authority shall givc reasoos for it! decisioo aod
shall givc the applicaat ao opportuoity to be hcard before a final
dccisioo is madc.

24. (l) A ctcaring housc sha.ll cusurc that-
(a) thcrc is orderly, fair aad cxpeditious ct.rring ard

settlcEcot arralgemcnt! for a-oy traDsactious itr Spot
commodity contracts through it3 facilitics: aod

(b) the risks associatcd with its buiuess a.ud opcratioos are
manag.d prudcDtly.

(2) Io dischargilg its duty, a clcaring housc shall-
(8) act io thc iotcrest of thc public; and

E'lt blilhn6lt of r
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(b) eosure that where the interest of the public coollicts with its
ioterest, the iDterest of the public prcvails.

(3) A clcaring house shall-
(a) operate its facilities io accordaoce with the establi3hed

commodity exchange rules relating to cleariog and
setUement:

(b) formulate and implement appropriate procedures to ensure
that commodity brokers comply with commodity exchange
rules:

(c) preserve coolidcotiality oD all ioformatioo io its possessioo
conceming its commodity broLeB and their clients, subject
to disclosue of such ioformatioo when required in writing
to do so by the Authority, a commodity er.cha-oge or if it is
ordered by coun to do so: aad

(d) have efficieot procedures and arralgements to address
investor complaitlts.

(4) A cl€ariDg house shall immediately notify the Authority if
it b€comes aware -

(a) that ally of its ageots are utrable to comply with aay rule of
the clearing housc or a commodity exchange; and

(b) of a finaocial irregularity or ally other matler which in the
opinion of the clcariog house may indicatc that-
(i) the finatrcial statrdiog or itrtegrity of a commodity

broker or warehousc operator is io queslron: or

(ii) a commodity broker or warehouse openrtor may not
b€ able to meet its legal obligatioos.

(5) A cl€aring house chall providc atrd maintain at all times-
(a) adequate and properly equipped premises;

(b) compeleotper3onnel:

(c) automated systems with adequate capacity alld facilities to
meet cootiogencies or emergencies,

(d) security arratrgements; aod

(€) techdcal support for the conduct of its business.

25. A persoo shall oot carry od or purport to carry oo tlusioess
as a cornmodity broker unless the person-

(a) is licenccd as a commodity b.oker by the Authority; and

(b) cooducts its busioess id accordance with Ur€ rules and
practices of a commodity exch:urge ou which the trading
takes place.

26. (t) A person who inte[ds to carry on the business of a
commodity broker shall apply to the Authority for a licence to opemte
as such io Form B as set out iD the First Schedule.
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(2) The applicatior under paragnph ( l) shall be accompanied
by-

(a) the fccs ai rct out irr thc Second Schedulei

(b) the r€levaot documcuLs iu suppon of the idormatioo atrd
declarstioN: atrd

(c) a letter from a commodity ef,chaage statiug that the
applicadon mects all thc rclcva.ot requircmctrts of that
commodity cxchaage aad t[at thc commodity cxchatrge
will admit the applicant if liccosed by thc Authority.

27. (t) Ao applicatrt seekiog a liceoce io op.Ete as a
commodity broker shall bc rcquired te

(a) be a compatry limited by shares;

(b) bave a chicf ex.cutivc officcr who is a fit .nd propcr
persoo as dcrcribed undcr sectioD 24A of thc Act and who
has crpericoce of aot less lbrtr five yc5rs itr thc bwiDtrs of
buyiog, selliog or dealiog io commoditics, spot commodity
codtracts, derivativcs coutaact! oa othcr securities;

(c) havc the nccessary io-fi'astructurc including office space,
equipment and trained staff to cffcctivcly dilcharge its
activities;

(d) havc as its directors aad key pcrsooncl, persoos who are fit
and proper as described uoder rection 24A of thc Act; aod

(e) havc a mioimum oet capita.l aod minimum trct wo.th as
determitred by a commodity exchatrge aod approved by the
Authority from timc to time.

(2) Wherc rn appticant is a market itrtermediary of atrother
lic€uscd cxchao8c undcr lhc Act, the applicaot shall provide ao
uDdcnakitrg that it shall allocate a set percentage of the oct capita.l
balaoce to support its activities at thc commodity ef,ch3trge.

(3) The oet capital requircd, shall-
(a) not b. less thao thc midmum requircd uct capilal balatrc€

at a commodity cxcha.ogc;

(b) be Lcpt iegregated: and

(c) be mainlained at all times.

24. (l) The Authority may, in coosideriDg atr spplicatiod made
for I commodity broker lic.oce, rcquire an applicaot to furoigh ruch
furthcr informatioo rcg3rdiog ary previou! d...li[gs in sccurities,
derivatives, commodities aod any othcr related matter as the Authority
may coosidcr occcssary.

(2). Ao applicaat or it! kcy PersoDnel shdl, if required by the
Authority, appear beforc the Authority to makc persotral
repres€ntatioos .

29. (l) Thc Aulhority, shall, within thiny days from thc datc of
receipt of atr applicalioo thal meet3 all the requiremeotr, gratrt a liceoce

Coolidcntior for

Furaidint ot
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to the applicatrt.

(2) Thc Authority shall withio scveu dayr of its decisiotr,
iDform a cornmodiay cxchaogc and the appticsot of thc grad of a

licctrce.

(3) A liccncc gnDted lhall rcmain valid uoler! it is suspendcd
oa rcvokcd.

(4) Th. Authority sh.ll oot r.fusc to Srant a licctrcc without
Iirst givitrg thc applicatrt ar opportudty of bcitrg hc.d.

(5) Where thc Authority, aft r heariDg thc applica.Et, rcfucs !o
graot thc applicaut a licctrcc, thc Authority shall, ir writiug,
commuoicate the decisiotr to the applica aod the commodity
cxchaogc wifitr founeco days of thc headDg, ctatitrg the Srouods for
rcfusa.l.

(6) An applicaot aggrioved by the dccisioo of the Authority to
rcfuse the graat of a liccnce may appeal agaiost such refusr.l to the
Cspital Markcb Tribuml withiD fifteco day! of rrceipt of thc deckioq
of the Authority .

30. A commodity brokcr sh.ll pay ao alaud rrSulatory fc. as

s€t out io thc Sc4ood Scbcdulc.

3 l. The Authority may suspeod, restrict or revoke a comEodity
exchaagc liccose il accordaocc with gcctioo 26 .od 264 of th. Act.

32. Io the cvcnt of a suspeusion or rrvocatioo of a commodity
broker'! liccDce, a commodity brokcr shall be rrspoosible for clearing
all of it! outltatrditrg obligarioD! up to th. dat otr which thal
commodity broker had bcc! opcratitrg.

33. (l) A commodity broker shall, as a cooditioa of contiuued
admislioo to e comBodity exchatrgc, providc to the Authority, thrcugh
a coEmodity cxchaogc, a certifi.d copy of-

(e) thc oet capital b.laocr:

(b) d.t wonh $.tcmcDB: atrd

(c) a rcpon of thc auditor.

(2) Thc ccrtificd copica of thc docum.trts provid.d in paragraph
(t) above lhall be submined !o thc Authority quarterly withitr thirty
days of the ctrd of the quadcr io a form thc maoacr providcd by tie
Authority.

PART IV_TRADING AND CONDUCT OF BUSINESS

34. (l) Evcry u-adc oo a commodity exchaogc ahall taLe place

Auurl r.guhtory

Surp.lrior.
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(a) the trading system of the commodity exchange:

(b) aD electrodc pladorm provided by a commodity exchaage;
or

(c) such othe( facility a commodity exchange p.ovides,
subject to the approval of the Authority.

(2) The tmding system deployed under paragraph ( l) sha.ll-

(a) be integrated rrith a clearing and settlemeot system:

(b) have an o ioe scre€o-bascd lradiog system for providitrg
direct market access up to the client lev€l via the intemet;

(c) be integrated with the electrodc central rcgistry of the
warehouse operators prescrib€d uarder the Warehouse
R€ceipt System Act,2019: ard

(d) have arl effective risk management framework.

35. Transactions to be cooducted io a commodity exchange
shall idclude dealings io spot commodity cootracts.

36. (l) The commodity exchange shall submit spot commodity
contract specification to the Authority for approval prior to becoming
eligible for [isting on a commodity exchange.

(2) Where, aft€r the approval of the spot commodily co[tract
specifica(on, the Authority fiods the application or operationalization
of thc approved spot commodity corltract d€ficient io any marerial
r€spect or that the conunodity exchange has failed to comply with ally
cooditions or requiremenE or ltrat lhe cotrtioued listiDg of the spot
commodity conract would not be in the public ioterest, thc Authority
may-

(a) direct thc relevaot comrrlodity exchatrge to corect the
d€ficieDcy;

(b) direct the relevant commodity exchange to comply with the
condilion or requirement given by t[c Authority within the
sp€cified time:

(c) ameod the sp€cificatioo of any spot conrmodity cootracl; or

(d) revoke the spot commodity coottact.

(3) The Authority may require all applicatiod for approval of a
spot commodity co[tract to b€ accompanied by an exp€n opinioD
regarding any of the information conlaitred io the cotrtlact.

(4) Ao applicatioo for approval of a spot commodity co[tracl
specification shall not be rejectcd and an approval of a spot commodity
cootract shall oot be revoked uoless the rclevaot cornmodity exchaoge
has been given an opponunity to be heard by the Authority.

37. (l) In order to diminish, eliminalc or p.event exccasive
spcculation in alty commodity under a spot commodity co[ltract, a
commodity erchange, with thc approval of the Authority. may, by

.d hdiog liEiE
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dotice in writiog, eslablish and fix such limits as it considers oecessary
oo the amouot of trading whicb may be doo€ or positions which may bc
held by any person, generally or specifically, under a spot commodity
cootract on or subject to rules of a commodity exchange.

(2) A commodity exchange shall, io deciding oo whether a
person has exceeded the limits fixed under paragraph ( l) consider the
positions held and tradiog dorl€ by aDy persons, directly or iodirectly.
cootrolled by such a person shall be included with the positiotrs held
aod tr-ading done by that p€rsoD.

(3) Thc limits on positions and u-ading, dcscribcd undcr this
regulatioo shall apply to positions held by, ard tradiug doDe by, two or
morc persons acting pursuaot to alt cxpress or implied agEemedt or
understanding, a! if the positioos were held by, or the tradiog dooe by,
a single person.

38. All approved cootract! transacted oD a commodity
exchaoge shall be cleared a-od settled by the cleariog house of a

commodity el'chaage, aod whenever required, clos€d out in accordaoce
with the rules of a commodity exchange or as directed by the Authority.

39. (t) The Warehouse Receipt System Act sball apply to the
warehouse receipt of a commodity that is the subject of a spot
commodity cootract.

(2) The Authority or the commodity excharge subject to the
Approval of the Authority may impose additional requirements on
warehouses or wat€hou3e operators where necessary to maintain
market integrity and efficieocy or io the protection of investor itrterests.

40. The Capital Markcts (Conduct of Business) (Market
Intermediaries) Regulations a,ld t[e Capital Markets (Corporatc
Govemance) (Market Intermediaries) Regulations shall apply to
commodity broken with nece$ary modificalions a3 may be 3et out by
the Authority.

41. A commodity broker shall not knowingly use money,
securities, property, proceeds or funds received from, advaaced to or
held for aoy custoruer to mar8itr, 8ua!a[t€e or secure the trades or
cootracts or to secure or extend the credit of any clieot other than the
client for whom such money, securites. propeny, procecds or funds are

held.

42. Every commodity broker who has acted as atr agent in
conoectioo with a liquidating trade in a spot commodity contract shall
promp y send to their client a statement of purchase and sale setting
fonh lhe-

(a) dates of thc initial transaction ard liquidatidg trade:

(b) commodity and quaotity bouSht and sold:

(c) commodity exchalge upon which the contracts were
u-aded:

(d) delivery period:
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(e) prices on the initial transactiotr aod on the liquidatiog trade:

(0 gross profit or loss on the tEtrsactions:

(g) commissioni and

(h) net profit or locs oo the tmosactiorls-

43. (l) Every commodity broker sha.ll fumish each prospective
client prior to the opeding of ao accou[t with a writteo statement io a

form approved by the Authority which will-
(a) explaio the uaturc of. aad risks io[eredt iu t-adiog in

contracts aad obliSations assumed by the cliedt upon
entering a contract:

(b) advise the clielt to request atrd study th€ terms atrd

conditiotrs of the coolract;

(c) set out the terms and conditions of auy relevatrt contracts;

(d) furdsh details cooceming commissions atrd other chargeg
levied by the commodity broker and the cornmodity
exchange.

(2) Every commodiry brokcr shall upon rcquest by a prospcctive
client avail copies of a.ll curreot ierms and conditions of aoy spot
commodities contract.

(3) Whcre therc is ally u[expired or unexercised open spot
commodity contract outstanding in a client's account, thc rclevart
commodity broker for that specific t!-ansaction shall promptly deliver to
such a clicnl, a witteo moothly stalement, setting fo h-

(a) fte opeoioS cash balaflce for t[e moolh itr the clieot's
account:

(b) all dcposits, crcdits, withdrawals and dcbits to thc clic[t's
account;

(c) the cash balaoce io the clieot's accoutrt:

(d) each unexpired aJrd u[exercised spot commodity cotrtmct;

(€) the agreed price of each uoexpired or unexercised spot
commodity coDtract:

(D each open spot commodity contract: and

(g) the price at which each open spot commodity coouact w:ts
eotered ioto.

44. A commodity broker sha.ll oot oPeD a spot commodity
contmct account for a client unlcss thc commodity brokcr fumishcs thc
clicnt with a scpafirtc writre[ risk disclosurc document whicb shall be

in the form providcd by a commodity exchange and receivcs from the
clicnt an acknowlcdgemeot signcd and daGd by thc clieot that thc client
has rec€ived atrd uoderctood the nature and conteDts of the risk
disclosure document.

45. (l) A commodity broker sha.ll maiotain sltict scgregation
betweeo its own futrdr aod each individual client's fudds without atry

S.srcS.tioD ot
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commingling.

(2) A commodity broker chall cstablish a clieot group account
with the designated settlement bank of the commodity exchaoge of
which that commodity broker is a member.

(3) A commodity broker shall underlake a,!d complete
reconciliatron on a daily basis between-

(a) the clietrt group account maiutained at the designated
cleariog house of a commodity exchanSc;

(b) the clietrt Sroup accouDt at the cleariDg house of a

commodity exchange; aod

(c) itrdividual clieDts' account maintained at the clearing house
of a commodity exchanSe.

(4) A commodity broker shall not accept cash from or pay cash to
a clieot for a transaction under these ReBulatons.

(5) A commodity broker shall maintain a record of transactions
with thc relevant baoks iocluding clieot's deposits and withdrawals
from the clienl group accouot maintained with the commodity
excharge designated clearing house.

PART V-COMMODMY SETTLEMENT GUARANTEE FUND

46. (l) For the purposes of section t2(l) (i) aad (t) of the Act,
the commodity erchange shall establish a Fund to b€ koowo as lhe
Settlement Guamntee Fund for the purpose of providing guarantee to a
member of a commodity exchalge who fails to meet their cleating aod
settlement obligations to a commodity exchange arising out of
transactions on a commodity crchangc.

(2) The seltlement guara[tec fund shall be maintained by the
commoditi€s excharlge.

(3) Subject to the approval of the Authority. a commodity
exchange shall preparc rules, procedures, terms and conditions
goveminS thc s€ttlcment guamnte€ fund, which may specify thc-

(a) amount of deposit or contribution to b€ made by each
member of the commodity exchangc to thc senlcment
guarantee fund;

(b) terms, manner aod mode of deposit or contributiou:

(c) conditioos of rcpayment of deposit or withdrawal of
contributions from the settlemeot guara-otee fund;

(d) charges for drawing from the settlemeot guaratrtee fundi

(e) penalties applicable: ard

(0 disciplioaryactioos.

47. (l) The S€nlemeot Guara[tee Fund shall consist of-
(a) contributioos from a commodity exchange and its cleariog

house;
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(b) cootributioos from settlementbaoks of a commodity
exchange as may be determined by rhe board of a

commodity exchange, with the approval of the Authority,
from time to time:

(c) such lums of modey aui accrued from ioiercst a[d pronts
from investing the assets of the settlement guaraltee fund;

(d) such money recovered by or on behalf of a commodity
cxchange from entities whose failure to meet their
obligal.ions to investors resulb io payments from the
settlcmeot Suarantec fund; and

(e) such sums of mooey as are received for purposes of the
settlcmetrt guarantee fuad from any other sourcc approved
by the commodity exchatrge.

(2) Money accumulated in the settlernent Buar-aotee fuod may be

iovested by the commodities erchaogc itr such manoer as set out io the
rules of the Settlement Cuarantee Futrd.

(3) A commodity exchange shall recommetrd the amouot of
additional cootributions or deposit to be made by each of its members.

(4) A clearing howe shall, io respect of settlemeut of
tmnsactions, guaratrtee fitrancial settlemeot of such tratrsactioDs to the
ef,te[t it has acted as a legal counter pany.

.l8. The commodity exchange may, permit a member of a

commodity exchange to contribute to or provide the deposit to be

maintained with thc Fund, in the form of cash or in such other form or
mcthod and subjcct to such terms a[d conditions, as may be spccificd
by thc commodity exchanSc.

49. The Settlemeot Guara.otee Fund may be used for such
purposes specifi€d by the commodity erchange, which may include-

(a) defraying the expeoses of creatioo atld maioienaoce of the
settlemaot guaraltcc fund;

(b) temporary applicatioo of the settlemeot guaratrtee fuDd to
meet shortfalls aod deficiencies arising out of the clearing
and settlement obligations of m€mbers of a commodity
exchange itr respect of alrd conoected to tralsactioos r€lated
to spot commodity cootracts;

(c) meetitrg any loss or liability of a clsritrS house arisiDg out
o[ clearing and settlement operations:

(d) repaymcnt of the balance amoudt to a membcr puBuatrt to
provisions in the commodity exchange rules rcgarding thc
repayhcnt of deposits after meetng all obligatioos, when
such a member ceases to be a member of a commodity
exchatrSe: aod

(e) any other purpose as may be specilied by the commodity
exchange.
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50. Where a member of a commodity exchange has failed to
meet his clearing atrd settlemeot obligatioos or where a member of a

commodity exchange has been declared a defaulter, a commodity
erchalge or a cleariog house, may use the seltlement guat'adtee fund
alld other modes of the concem€d member to tte exteut necessary to
fulfil his obligatioos io the followiog order-

(a) ally amount that may have been paid by the defaultirg
member in thc form of a pr€-trade deposit, but does not
include a client's pre-kade deposit, or any other money
deposited with or rctained by a cleariog house for the
purpose of meeting the clearing aod setuement obligatioDs;

(b) aly amount that may bave been dcposited by Oe defaultiog
member towards additional deposit with the cleariog house;

(c) the proceeds, if any, recovered from auctiooiog or
disposing of the member's membership rights vested in a
commodity erchatrge. subject to deductioo of the expeoses
relatiog or idcidental to the auction ot disposal, as the case

may be;

(d) the fioes. penalties, itrterest or other income. if any, eamed
by investnedt or divectmcots of the setUemeut guarantee

fuod a! may be decided by tbe Authority;

(e) the cotrtribution made by all classes of members in
proportion to th€ir deposit to the settlemelt Suaraltee fund,
or wherc the deposit is deficient, the deficit ill the amount
sha.ll be deposited in the Settlement Guarantee Fund;

(0 the profits, if aoy, from retums on iovestmetrts of the
settlement guaratrtee fudd; and

(g) any other funds set aJide by the commodities exchangc.

51. (l) Where a pro-rata charge has beeo made agaitrst a

member's actual contribution or deposit, atrd as a cotrsequeoce, $e
member's remainiDg coatribution or deposit towards the settlement
guaratrtee fu[d falls below his required contribution or deposit, the
member shall cootribute or deposit towards the shonfall io the
settlemetrt guarantee fuod within such time as the commodity exchange
may specify.

(2) Where aay member who is required to contribute or deposit to
thc Fuod fails to do so. the commodities exchaoge may charge such mte
of interest oo the shonfall. a! it may determine, in additioo to ally
admioislrative action, including imposing fines and peoa.lties agaiost
the memb€r.

PART VI- RECORD KEEPING, ACCOUNTS, AUDTTS AND
INSPECTTONS

52. (t) A commodity excharge, clearing house or commodity
broker shall-

(a) produce any books, accouDb and records kcpt by it io

597
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connectio[ with, or for the Purposes of. its busioess, or io
respcct of a[y lradiog in spot commodity cotrtracts:

(b) collcct and furrish any returns: and

(c) provide any informaton relatiog to its business, or afly
tradiog io spot commodity cotrtracts, or atly other specified
informarion, as thc Aurhority may requirc.

(2) The Authority, may, od production of al|y books, accounts or
records under pangraph ( l) take copies of or cxtmcts from them.

53. (l) A commodity cxchange, commodity broker and a

clearing house shall keep such records as are necessary fot the proper
recording of €ach traisaction oo the exchaDge, commodity bmker or
cleariog house.

(2) The records kept uader paragEph ( l) shall be avaited to aoy
client of aoy m€mber of such atr exchange, broker or cleariog house,
upon production of a writteo confirmatioo of ally tratrsactio[ with such
member, particulars of the approximate time at which the traosaction
took place ald verification or otherwise of the matters s€t forth iD lhe
confirmation.

(3)The Authority may, at aoy time. require a commodity
elchatrge, commodity broker or a cleariog house of a commodity
excha[ge to dcliver to it reports of transactions otl th€ commodity
exchaage, commodity broker or clearing housc of a commodity
exchange.

54. (l) Upod a determinatioo by the Authority that infonnatior
coDcemidg accouots may be relevadt to determioe whether
malipulation, comel, squecze or other market disorders exist in arly
commodity exchatrge, the Authority may, by notice in writiog, require
such ioformatioo as it thitrks lececsary from aoy persou, including a
member of a clearitrg house or a commodity broker or any clie[t iD the
commodity market, and the persoo cooccmed shall provide the requircd
informatioo within such time as may bc specified by the Authority.

(2) Where the Aurhority ha3 reasoo to believe that any pcrson has

failcd to give the informatiou required itr the noticc under paragraph
(l), it may without prejudice to any other penalty that may be imposed.
inform a commodity exchatrge or a cleariog house which shall, in Oe
eveDt, prohibit the erecutioo of, or acccptaocc for ordeB of, trader oD

the exchange or a cleariog house in the months or expiratioo dates
specified io thc ootice udess such tiades offset opeD cotrtEcts of that
persotr.

55. (t) A commodity exchange, cleari[g house atrd commodity
broker sha.ll k€ep proper books of accouots:rnd records of income aod
expeoditure, alset! and liabilities atrd all other trajrsactioDs of the
commodity exchatrge.

(2) A cornmodity exchange, clearin8 house atld commodity
brokers shall, within four moflths after the end of each financia.l year,
prepar€ a statemedt of accounts of the commodity exchatrge, cleariDg
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house and commodity brokers for the fi[aocial year, iocluding a

statement of comprehensive iucome and a statement of finaacial
position.

(3) A commodity exchalge aod commodity broker shall appoiot
a qualified auditor or auditors, to audit the books of accouots or to
invesigate any affairs of a commodity exchange or broker.

(4) A commodity exchange, clearing house arrd commodity
brokers shall submit the statement of accounts prepared ulder
paragraph (2) to their auditors for audit.

(5) The auditoN shall prepare a report oo the accouuts atrd submit
the repon to the commodity exchange, clearing house aad commodity
brokers.

(6) A commodity €xcha.oge, clearing house and commodity
brokers shall, withio thirty days from the date of receipt of the auditor's
report referred to under paragraph (5). send a copy of the repon alld a
copy of the statemeot of accourts to the Authority.

(7) Tbe auditors' report shall ioclude-

(a) the opinion of the auditor, whether the statement of
compreh€nsive income for the finatrcial year to which the
repoi rclates givcs a tru€ a[d fair view of t[e sulplus or
deficit of a commodity exchange, clea.ring house or
commodity blokcr;

(b) a statemedt whether, io the opidon of the auditor, the
statemeut of fitrallcia.l position for the financial year Sives a
true atrd fair view of a commodity exchaoge, clearing house
or commodity broker aod their fioancial affairs at the eod
of that financial ycar; and

(c) afly other information that the auditor may consider
imponaot.

(8) Every commodity exchange. clearing house. commodity
broker and aoy of their employee or agent shall on demand by ao audit
firm-

(a) a.llow the auditor reasooable access to the premises
occupied by a commodity broker or by arly other persoo
actitrg on b€half of a commodity broker;

extend rcajooable facilities to the auditor:

provide any informatiod required by an auditor: and

produce for idspectioo any documents, books, vouchers aad
other records or copies of any documents, books, vouchers
and other records, that the audit firm may cousider
necessary for the performance of its duties.

(9) Atr auditor shall, during a[ audit or investigation, be entitled
to examine or rccord statements of any member, dire-ctor, pa(ner,

(b)

(c)

(d)
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proprietor, associatc or employee of a commodity exchaugc,
commodity broker or clearing house, under audit or investgation.

(10) A member, dircctor, partner, proPrietor, associate or
employee of a commodity cf,chaage, broker or clcarinS housc undcr
audit or investigation shall give the auditor all arsistance io connec(on
with the audit or investigation.

56. The Authori(y may, whcrc satisficd that it is in thc public
iot rcst to do so, appoiot an auditor, in writiDg, at thc cxpcDsc of a

commodity exchanSc, cleadrlg house or commodity broker, to examine,
audit, and rcport, cither gencmlly or in relation to any mattcr, on thc
books, accounts and records of a commodity exchatrge, clearing house
or commodity broker-

57. (l) A commodity exchange, clearing house or commodity
broker shall, within four mooths aftcr the end of their rcspectivc
finatrcial year, submit to the Authority ao aatrual repon.

(2) The aanual report submitted uoder paragraph (t) shall
ioclude-

(a) a descripton of thc activitics undertakco iD that financial
year;

(b) the resources, includiog financia.l, tecbnological and humatr
resourccs, lhat were available aod used, to etrsure
complia[ce with obligations aod, in particular, for a
commodity exchange, the obligation to ensure that the
commodily market operates itr a fair, efficicnt alld
tratlsp:uent malltler;

(c) an analysis of the exteot to which activities utrdertaketr, alld
rcsources used have resultcd in full compliaace with all
obligarions uuder these Regulatioos and the rules of the
commodity exchanSe:

(d) lhe audit report ai rcquired utrde. thcsc Regulations: aod

(e) any other information and stalements as the Authority may
specify, in writing.

58. The Authority may appoint one or morc persons a.!i

inspecting officers to undertatc inspection of the books of accounB alld
other records of a commodity cxchaage, commodity brok€r or clearing
house wherc there is oeed to-

(a) establish that th€ books of accoutrts aod other rccords are
being maiotained in th€ maDner required:

(b) ensure the provisions of the Act are being complied with:

(c) investiSate ioto the complaints receivcd from iDvestors,
other commodity brokers or any other persotr on afly matter
haviog a beariog on the activitics of the commodity
exchange. commodity bmker or clearing house; aad

(d) investigate oo its own motioo, in th€ interest of thc
commodity market or tb€ ioterest of investors, iDto the

Th. ritht of rh.
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affairs of a commodity exchange, commodity broker or
clearing house.

59. (l) The Authority shall, beforc undertakiog an inspeclion
uoder regulatiotr 58, give the relevalt commodity €xchange,
commodity brokcr or clearing house a reasonable notice on the
intention to undertake an inspection.

(2) The Authority may direct, ir writing, that an inspection of a
commodity cf,change, commodity broker or clearing house be carried
out without notice to thc commodity exchange, commodity bmkcr or
clearing hous€, if the Authority is satisfied that it is iD thc iotrrcst of the
commodity market or iovestors in the commodity market that no such
ootice should be given-

(3) The inspecting officers appoioted for the purpose of aD

iospection. shall have the power to uldertake the idspection as directed
by the Auhority and that commodity broker is bouud to discharge its
statutory obliSatioo.

60. (l) Ao iDspecting ofalcer may require a shareholder,
dircctor, officer or an employee of a commodity exchange, commodity
broker or clearing house under inspection to produce such books,
accoudts and other documents io his custody or control arrd fumish the
iuspecting officer with the statements and information relating to the
tBosactions in a commodity exchaage within such time as the
iuspectiog officer may require.

(2) A commodity exchange, corrmodity broker or clearing house
shall-

(a) allow the iflspectnS officer reaso[able access to its
paemises:

(b) extend reasonable facilities to the inspecting officer to
cxamioe aoy books, records, documents aod computer data
in its possession;

(c) p.ovidc copies of documents ot other materials which, in
the opinion of the inspecting officer, are relevalt.

(3) An iNpecting officer shall, duriog iNpectioD, be entitled to
examine or record statemenls of any shateholder, director, partoer,
proprietor or employee of a commodity exchange, commodity broker
or clearing house under inspectioo.

(4) A director, atr officer or ad employee of the commodity
exchaoge. Commodity broker or clearioS house uader iuvestgatioo
shall give to the i.lspectidg officer all assistance in conoectioo with the
inspection as it may rcasonably be expected to give.

61. 'Ihe Authority may, after considering aa inspection report,
tak€ such action as provided for undcr the Act.

PART VII_OFFENCES

62. (l) A person who-

Oblit.loo! of.
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(a) direcl.ly or indirectly purchases or sells spot commodity
cortracts to cause a false appearaoce of active tradiog or
cause the crcatioo of misleading ioformation rcgarding the
couditioo of the market or price of ally spot commodity
cootract;

(b) issues ao order for the purchase or sale of a spot
commodity cootlact, whose ef,ecution would iDvolve llo
chaage in ownership or without incurtiog a market risk or
chatrge io the commodity broker's positioo:

(c) circulatcs, disscminaGs. authorises thc circulation or
dissemidation of any untruthful or misleadiog stateme[ts or
information to the effect that the price of traditrg io atry
class of spot commodity cootracts will, or is likety to, rise
or fall beaause of th€ market opeiations of one or more
p€rsoos, with the purpos€ of beoefittiog from the
fluctuatioos so crcated otr the cornmodity exchaoge or off
the commodity cxchange:

(d) knowin8ly executes, or hold himself out as havitr8
cxecutcd, a[ order for the purchase or sale of a spot
commodity cootract on a commodity exchaog€ without
haviog cffected a booa fide purchase or salc of th€ spot
commodity contract in accordatrcc with thc rules and
practices of a commodityi

commits aod offence.

63. A penon who knowinSly exccutes, or hold himself out as

having executed, an order for thc purchaic or sale of a spot commodity
coDtrirct on a commodity exchalge without having effected a bona fide
purchase or sale of the spot commodity contt-act in accordance with the
rules and practices of a commodity cxchaage commits an offencc.

64. A person who directly or indireclly -
(a) madpulales, or attempts to manipulatc, the price, of a cpot

commodity cootract that rnay be dealt in oo a commodity
clchange;

(b) misrepresedts the quality or quantity of a commodity that is
the subject of a spot commodity cotrlract; or

(c) comers, or aftempts to comer, any commodity which is the
subject of any spot commodity cootract,

commits an offetrce.

65. A person who directly or iodircctly, io codtrectioD with atry
transaction with aay ottcr person involving tradinS in a spot
commodity cootract-

(a) employs arly devicc, schcme or artifice to defraud that other
person:

(b) engages io atry act, practice or course of business which
operates as a fraud or deception, of that other p€rson; or

(c) makes any uotnrc statemeot of a matcrial fact or omits to

Bu.Ltiog.
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state a material facl necessary to make lhe slatements mad€
in light of the circumsta[ces under which they were made
oot misleaditrS,

commits an offencc.

66. A person who directly or indirectly, for the purposes of
induciag or attemptiDg to itrduce alother p€rson to tiade io a spot
commodity coot'act or class of spot commodity cootracls, makes or
publishes-

(a) any statem.nt which is, at the time atld considering thc
circumstances in which it is made, false, misleading or
deceptive wirh respect to aDy material fact and which he

klows, or has redonable grounds for believiog, is false.
misleading or deceptive; or

(b) any statement which is, by reason of the omission of a

mat€rial fact, rendered false, misleading or deceptive aod
which he knows, or has rcasonable grounds for believing is
rendcred false, misleadinS or dcceptive by reason of the
omission of that fact:

commits an offence.

67. (l) A board member, employee, member or ageot of a

commodity exchauge who, by virtue of his employment or position.
acquires inJormation which may affect or tend to affect the price of a-Dy

spo( commodity cootract for which such informatioo has oot beetr made
public, and disseminates such information with intent to assist another
person. direc y or indirectly to participate in any transaction in a

commodity erchalge or any other exchalge or off-€xchangc commils
an offence.

(2) Any persotr who acquires informatioo as descnb€d uoder
paragraph ( t) from a board member, employee, member or ageut of a

commodity exchaoge and uses such information to directly or indirectly
panicipate iu aoy tiansactioo iD a commodity exchange or alry other
exchaage or off-exchanSe commits ao offetrce.

68. A person who commits atr offence uoder these Regulations
shall be liable, upon cooviction to-

(a) the peoalty specified under section J4A of the Act; and

(b) damages for atry loss occasioned.

PART VIII_GENERAL PROVISIONS

69. (l) The Fuod established uoder sectotr l8 of the Act, shall
apply to the commodities market with th€ trecessary modifications.

(2) A commodity broker shall remit to lhe Futrd fees payable to
the Fu[d for every spot cornmodity contmct within fifteen days
followiDg a transacton.

70. An entity carrying on the business of a commodity
exchange prior lhe commcoceme[t of thcse Regulations shall comply
with these Regulatioos withiD twelve months upon commencem€nt of
these Regulatioos.

603
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FIRST SCHEDTJLE

FORMA G.4(l))
APPLICATION FORM FOR A UCENCE TO CONDUCT TIIE BUSINESS OF A

COMMODMY EXCHANGE

No(e-

If 3pacc is iosufficicnt to provid. dctail!, plcalc ittach aoocxurc(s). Any anncf,urc(s)
should bc idcotificd ss such aad signed by thc aigtratory of this qpplic.tio!.

Ioformatiotr provided should bc as al thc datc of applicatioo

22. NameofthcCompatry.................... ..............Umited

23. Regirtercd officc

24. DaG of itrcorporatioo. ..

25. Address. -.. ..... ..

26.E-mai1............

27. l-ocatioo, ad&cas atrd trl.phooe oumb€r of principal office... .....

28. lrcatioo, addrcas atrd tclcphoue oumbcr of b.aDcb offices..

29. Details of capital sEucture:

(d) NomiDauauthori zcd capital (KSh.)

(c) Numbcr of shares. .. ... .. . . . . .. . .. . . .

(f) Paid-up capital (KSh.)..............

30. ShareholdcB (pleare attach lirt)

Name Addrcas atrd tekphonc oumbcr Numbcr of rhsE! hcld

3 I . (a) DircctoB (pleare attach a list)

Name Identity
card/Passpo
oumber

Dal,e of
appoitrtmctrt

Datr
of
Binh

PcrEancot
addrcsr
atrd
tcl.phooc
oumbcr

AcadcBic or
profcrsiolal
qualification

Number
of shares
held io
thc
compatry

(b) SecrEtary

Name...................

4ddrcss................

Itrstitute of Certfrcd Secretaries of Keoya Registratiotr No,

(d) Chicf Erc.utivc Officrrs and other kcy pcrsonnel
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Name Ideotity cad
or Palsport
oumbcr.

Datc of
appoitrtmeot

Dare of
binh.

Permaledt
addrE$ rad
telcphone
oumbcr

Acadcmic
aod
profcssioual
qualificatioos

Numbcr of
shares hcld
h the
coapatry.

32. hrticulan of othcr dircctoBhip (s) of thc dircctoN aod cccrrtary

33. Particulan of sharGs held by thc directoF atrd secrEtary itr othcr
compauies...... ... . .. .

34. Has thc appticatrt or any of its dircctoN, 3€crctary or mcmbcrs of sedor
matragcE€nl al any time becn placcd utrdct rc.rivcBhip, dcclared baakuPt or
compouadcd with or made a! .ssiSnmeDt for thc bctrcfit of his crcditors itr
Kcoya or clscwhcre? Ycs/No. If "Ycs", give
dctai|s.. .. .. ..... . -.. . ..

35. Has atry dirrctor, sccrctary or kcy pcNooncl of thc applic&t beeo a dircctor ol a
comPaoy tlat has bce!:

(d) dcdcd atry liccnsc or approval undcr thc Capital Matkcts Act or
cquivalcnt h any othcrjurisdiction: Yes/No

If Ycs. give details...

(e) a dircctor of a compatry providitrg balkitrg, iuurdtrce, fitrancisl or
investm.ot advisory rcrvic$ whose licease has bccu revohcd by the
appoidtiug authority: Ycs/No. [f Yes, give
dctails..................

(0 subj.ct .d to any form of disciplioary actioo by atry profcasioml My of
which thc applicatrt or aoy of its director was a membcr? Yc/No. if Y4,
give dctlils.........-..

36

37. ls thc applica.ut or a person associatcd with th€ applicatrt is subject to a.oy

procccdings that cou.ld rcsult ia a "ycs" aolwcr to qu*tion 15? YedNo, If "ycs"
giv. dctaili. . . . . . . .. ...

Has any court ever foutrd that the applicatrt, or a p€rsoo arsociaM with the
applicadt was iDvolvcd io thc violador of the Capital Markcts Act or
RcgulatioN th.rcuDdcr or cquivaleot law outsidc Kcuya? Ycr/No. If Ycs, givc
dctails.. .. -. ... .... -....
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(l) it thc applica , any shareholdcr, diEctor or sccrrtary of the applicatrt a
mcmber or dirccor of a mcmbcr compq.ny of 8try rccutitie! crchatrgc,
dcrivativca cxchaagc or coEmodity cxchrngc? Ycr/No. If "ycr" givc
dctaih..................

(2) bavc aay of thc abovc p.nloos boco-

(c) rcfu3cd admissioo as a commodity mcmb€r of any sccuritics
orgadzatiotr? YcdNo. if Ycs, givc
dctail!..................

38.

otr atry
Ycs,

(c) lubjccted to atry othor form of disciplinary actioo by aly sccuritics,
dcrivativcs or cllrmodity cxchatrtc? Ycs/No if Ycs, givc
detailr..................

39. Busincsr rcfcrcnccr:

Namc AddrE$ Tclcphooc
numbc(s)

Occupatiotr

40. hofitc of th. chief .rccutive officcr atrd kcy pcrsoucl iu the applicant codlpatry

41. Lilr of ofircr facititics of thc applicaot..

42. Aay othcr additiotrsl iufonnarioo coolidcred relcvqot to this applicaot

.(Dircctor)...

(Dircctor) atrd........ ....... -...........,(Sccrctary) decla& thsr all
thc iuformadoo givco in this applicatio! aod in thc atlachcd documeDtr i9 truc
a.Ed corrcct.

Dstcd this ....day of....

Signcd:

(d) expe[cd from or suspcndcd from tradiag
orge zarioo? Ycs/No if
dctaik..................

sccuritics
givc

.20
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.) Dire.tor

..) Dircctor

. ) Secretrrv

Note:

Plcasc auaah thc documcot!.trd details rcfcrrcd to h rcgulatioo 4(2).

FoRMB (r.26(l))

APruCATION FORM FOR LICENCE AS COMMODITY BROKER

l. Namc of compatry .......

2. Rcgistlrcd oflice ....-....

3. Darc of iocorporatiou ..

4- Addrcrs

5. E-mail

6. [-ocation, addrcss aod lcl€phooc oumber of priacipal office... ..

7. Ircation, addrcss atrd i.lcphotrc trumbcr of braoch officcs ... ,..

8. Dctailg of c.pital ltructurc:

(a) Nomiual capital (KSh.) ..................
(b) Nuober of sharcs ...... .... .. . . . ... . ......

(c) Faid-up capikl (KSh.) ....................

9. Shrreholdrn (plea$ atlach a list)

Namc Addrcss & telcphouc

numbcr

Numbcr of shaEs

Hcld

l0 (a) DircctoF (plcalc attach a list)

Limitcd

Namc Idc[tily
Card/
Passport
Dumbcr

Dat of
Appoitrtmeot

Datc
of
birth

Pcrmarcot
addrcas &
tcl.phooe
trumbcr

Acadcmic

Or

kofcasiourl
qualificatiotr

Numbcr
of sharcs
held iu
the
comPtIry

(b) Sccr€tary

Namc.........

Addrqs ......



Name IdeEtity
Cad/
Passport
oumbor

Datc of
AppoiDlne

Datc
of
binh

Pcmratrcot
addrcss &
telcphone
oumbcr

Acadcmic

Or

Profcrsiooal
qualificatioo

Numbcr
of sh4res
hcld io
thc
compatry
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Itrstitutc of Certificd Pnblic Sccrctarics of Kcnya Registration No

(c) Chicf executivc ard othcr kcy persoDnel

I l - ParticulaG of other directorship(s) of thc dirtctors aod se.retary.

[2. Pafiiculars of lharcr held by direaors or s.cretary io o]hcr companica

t3. Has the applicaot or aoy of it! directo.!, secretary or mcmb.rs of s.trior matragcmc
at aay timc bcc! pl.ccd utrdcr rcceivcrship, d.clarcd ba-ulrupt, or compouoded with or
Itrade atr aJsigDmcot for the bctrefit of his crcditors, io K€trya or elsewhere? Yca/ No. tf
'ycs'. givc details

[4. Has atry dirrctor, se{retary or setrior maoagemcnt of thc applicaot b..o a dirccto] of a
compaay that has becu:

(a) dcEicd arry lic.trlc or approv.l uoder lhc Capital Markcts Act or equivalcut
lcgirlatiou io aoy othcrjurisdictioo: Yc/No.

lf Yes, giv€ details.

(b) a dircctor of a compatry pmvidiog batrkiog, iusuraace, financial or iovcstnctrt
advisory s.rviccs whosc liccorc has bceo rcvoted by ttc appropriatc
authority? Ycs/No. lf Ycs, givc dctails.

(c) subj..trd to any form of discipliDary actioo by aoy professiooal body of
which the applicatrt or any of its dircctor was a mcmbcr? Ycs/ No. If ycs,
give details.

15. Has aoy coufi evcr fould that thc applicart, or a p€.soo associat d with thc applicatrt
was iuvolvcd io a violatioo of thc Capital Ma*€ts Act or Regulatious thcreuader, or
equivalcot law outJide Kenya? Yes / No. lf 'ycs', givc details,
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16. Is thc applicatrt atrd/or a penou associatcd with the applicaut oow thc subject of aoy

p(oceediog that could result ir a 'yes' aaswer to the abovc queltiotr (15)? Yes/No. lf
'yes.', give detlils.

17( l) Is the appticrtrt, or aoy shalrholdcr, diEctor or the rccrEtary of th. applicalt, I
Ecmber or dircctor of a membcr compaly of aoy sccurities, dcrivativcs or commodity
cxchangc? Yed No.

If'yca', givc details.

(2) Have ally of the abovc pcrsous been -

(a) rcfuscd membership of atry securities organization? Yes / No. [f 'yes', give dctailg

(b) ce.Ucd from or suspeodcd from tradiog oo or mcmbcrship of ary securitics
orga.oizatiotr? Ycs/No. If 'yes' givc dctaik

(c) subjcctcd to aoy othcr form of disciptinary actiotr by atry sccuritic!, dcrivatives or
commodity cxchatrg.? Ycs/No. If 'ycs', givc dctails.

18. Busincss rcfcrcnces:

Name Addrcss Tclephooe oumber (s) Occupatioo

19. Oue baak r.ferrncc, wheE thc applicaot i! I barrk thc rcferencc shall bc givctr by
arother batrk itrdcpcnd.nt of thc applicaDt

20. Profile of thc chicf qccutivc a[d key .mployc€s itr tte applic{rt compaoy:

Namc Post Qualificatioas Erpcricucc

2 I . Lilt thc offrcc facilities of the applica.ut

22. State lhc cxact uatue of the activity to bc caEicd oo which obliges thc applicaDt to
apply for a liceosc from the Capital Markets Authority

23. Aoy other sdditioEal ioformrtiotr cotrsidercd rclcvaat to this applicatiot:

Wc .......................................(Dircctor), .....-........................... (DiEctor)
and ..,,................ (Sccrctary) dcclarc that a.ll thc idormatiotr givcD itr
this applicatioo aad i! thc attached documcut3 ii tnr! atrd codcct.

Datcd this day of 20
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Sigo.d:

) Dirrctor

) Director

) Sccr.tary

No&:

t. Ptcalc auach thc docurDests ard dctaih rcf.rred to itr rcg!.l8tiotr 4(2).

2. If spacc is iolufficicot to providc dctails, pl.arc alach qDncrurt(!). Atry alutcxtlle(s)
chould b€ idc[tilicd .l such and signed by th. sigmtory of this applicatiou.

loformatioo provided should bc ai ar the dat of thc application or rencwal.

SECOND SCHEDULE

UCENSINC AND ANNUAL FEES FOR COMMODITY EXCTIANGE AND
COMMODmY BRoKERS G. a{l) (b):26(2)(a)

Datod thc l&h March,2020

TJKUR YATANI,
Ca.birut Sacr.tary, Natioaal Trcesuy and Plataing-

PS,NTED AND PIJBLIsHD BY THB @VBNME{T ?RINTR" NAIROBI

Liccrgcc Applicatiotr f.. (KSh.)

Noo-rcfuodable

AEusl Rcgulatory f.c
(KSh.)

CoEmodity crcbarSc t0,m0 2J00,000

Commodity brok.r 10,000 J0,(m



/ i APR 2l)20 ti*\
L?A{r< of rnRtf,rrT

1rq.l h\'t'l bxflt-r
EXPLANATORY M EMORAN DUl,t TO THE CAPITAT

EXCHANGE) REGUTATIONS, 2020

PART I

Name of Statutory Instrument: The Capital Markets (Coffee Exchange) Regulations,

2020

Name of the Parent Act : Capital Markets Act (Cap. 4B5A)

Enacted Pursuant to : Sections 12(1) (ka) oF the Capital Markets Act

Name of the Ministry : The National Treasury and Planning

Gazetted on : 27th March, 2020

Tabled on :

PART II
1. Purpose ofthe Statutory Instrument

The draft Capital Markets (Coffee Exchange) Regulations, 2020 seek to-

(a)give effect to section 12(1) (ka) of the Capital Markets Act on regulation of
commodity exchanges;

(b) provide for the establishment and regulation of coffee exchanges;

(c) provide for the licensing of brokers;
(d) provide for the establishment and operationalization of direct settlement system

for expedited and transparent payment of coffee sales proceeds;

(e) provide for the promotion and maintenance of an efficient coffee exchange

(f) give directives, principles and conditions for trading of clean coffee at an

exchange;
(g) ensure the trading is conducted in a secure, stable and transparent manner in an

environment of fair competition; and

(h) provide for the protection of the interests of the grower, the buyer and other

stakeholders at an exchange.

E
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2. Legislative Context

The draft Regulations are made in line with section 12(1) (ka) of the Capital

Markets Act and the Statutory Instruments Act. The Regulations set out the
regulatory framework for the establishment and regulation of Coffee Exchanges in

Kenya under the oversight of the Capital Markets Authority.

3. Policy Background

The Capital Markets Master Plan (2014-2023) seeks to make Kenya the'Heart of
African Capital Markets.'One of the recommendations in the Capital Markets Master

Plan (CMMP) is for the creation of deeper and more liquid domestic markets.

Clause 4.2.6 of the Master Plan envisions Kenya as the international price formation
centre for commodities particularly coffee. It makes a case for warehouse receipt

system and spot commodities exchange for agricultural products. The Master Plan

notes that the Mombasa Tea Auction and the Nairobi Coffee Exchange currently
operate as private clubs hence the need for more open, elficient and adequately
regulated commodities markets covering a wide range of products.

The President appointed the Coffee Sector Implementation Committee (CSIC) vide

Gazette Notice No. 7745 and re-appointed the same vide Gazette Notice No. 9975

to implement the Repoft on the National Task Force on Coffee Sub Sector Reforms

of 2016. The Task Force recommendations, each with action items, are organized

around eight main "pillars: "Coffee Sub-Sector Legal Reforms, Coffee Sub-Sector

Subsidy Programme, Establishment of Coffee Cherry Advance Payment Scheme,

Institutional Support, Youth Involvement in Coffee Sub-Sector and Promotion of
Local Consumptions, Modernization of Nairobi Coffee Exchange, Marketing of
Kenyan Coffee, and Audit of Debts and Debts Waiver. Its is under pillar one that is

the Coffee Sub-Sector Legal Reforms where the Authority undeftook to develop and

align the Coffee Regulations to provide for the establishment and regulation of
coffee Exchanges in Kenya.

With this, the beneflts on account of a more structured coffee exchange include

mobilization of credit for agriculture, smoothing market prices and improvement of
food security. A coffee exchange will benefit the uptake of warehouse receipt

2



system being finalized in Kenya operationalization of the Warehouse Receipt

System Act, 2017.

The draft Regulations are therefore in line with the Master Plan and the fulfilment

of the core policy objective of the Authority of promoting, regulating and facilitating

the development of an orderly, fair and efficient Capital Markets in Kenya.

4. Consultation Outcome

The development of the Regulations was guided by the Capital Markets Act and

relevant regulations and developed through stakeholder and industry-led

consultative process.These consultations were undertaken through workshops and

meetings co-ordinated by the Coffee Sector Implementation Commiftee (CSIC).

a. Repoft on the stakeholders'consultation process

Some of the areas discussed and the comments received from the stakeholders

are shown below.

The Committee appreciated the comments and incorporated most of the proposals

made as guided by the policy objectives and views of the stakeholders and the
local circumstances.

The following stakeholders who included farmers, county and the National

Government officials, societies, unions, traders and parliamentarians, associations

and consultants in various disciplines as need arose, were consulted in the venues

and dates indicated below:

Ven ue Date Cou nties/ G rou p Contact Attendance
Agriculture
and Food
Authority
Headquarters

23.rO.2017 All Coffee Stakeholders
meeting at AFA head
office, Nairobi.

Invitation
through the
Gazette and
press
releases.

t23

Naivasha-
Enashipae

29.01.2018
30.01.2018

Governors and their
CECs from coffee
growing counties.

Invitation by
letters and
press
releases

52

Nairobi-Azure 21.02.2018 Chief Executive
Committee Members
and Chief Officers from
coffee qrowinq

Invitation by
letters

62

3



Ven ue Date Cou nties/ G rou p Contact Attenda nce
counties,

CRI Kenya
Coffee
College-
Ruiru

28.02.2018 National Coffee
Cooperative Union
members.

Invitation by
letters

43

Mabanga
Agricultural
Training
Centre
Bungoma
County

02.05.2018 Bungoma, Kakamega,
Busia, Trans Nzoia,
West Pokot.

Invitation
letters

by 63

Nakuru
Agricultural
Training
Centre

02.05.2018 Bomet, Nandi, Kericho,
Nakuru, Baringo,
UasinGish u.

Invitation by
letters.

47

Chuka-
TharakaNithi
County

02.05.2018 Embu, TharakaNithi,
Meru.

Invitation by
letters.

54

Kisii
Agricultural
Training
Centre

03.0s.2018 Kisii, Nyamira, Migori,
Homa Bay.

Invitation by
letters.

123

CRI Kenya
Coffee
College-
Ruiru

03.05.2018 Kiambu, Machakos,
Makueni.

Invitation
letters.

by 98

Kerugoya-
Kirinyaga
County

03.05.2018 Kirinyaga, Muranga and
Nyeri.

Invitation by
letters.

115

CRI Kenya
Coffee
College-Ruiru

04.0 5.2018 Millers, warehousemen,
marketing agents,
traders, Nairobi Coffee
Exchange, farmer
associations.

Invitation by
letters.

71

Murang'a
(Union Hall)

0B.05.2018 Murang'a. Invitation by
letters.

80

Nyeri (YMCA) 08.05.2018 Nyeri. Invitation by
letters.

48

Trans Nzoia 28.5.2018 Trans Nzoia and West
Pokot

Invitation by
letters.

87

Nandi H ills 28.5.2018 Nandi county Invitation by
letters.

136

M ombasa 28-29th
May 2018

East Africa Tea Traders
Association ( EATTA
Benchmarkinq with tea

Visit by
Committee

15
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Venue Date Cou nties/ G rou p Contact Attendance
and 28th
May 2019

industry, tea brokers, a

buyer representative
and the auction

Visit by
Com mittee.
NCE and
KCPA

20

Mom basa 29th May
2018

Stanbic and
Banks

Equity Visit by
Committee

5

Nairobi -
Intercontinen
tal Hotel

13.6.2018 Senators and Members
of Parliament in coffee
growing region
invitation by letters

Invitation by
letters

31

Kipkelion
Coffee Mills,
Kericho
Co u nty

29th June
2018

Senator, Members of
Parliament, Members
County Assembly,
County Executive
Committee Members,
union leaders and
individual coffee
farmers

Invitation by
letters

669

Kutus,
Kirinyaga
Cou nty

3Oth June
2018

All coffee stakeholders
in Kirinyaga County
though press release

Invitation by
letters and
Radio
announceme
nt

140

Na irobi-
Intercontinen
tal Hotel

lst August
2018

Committee on
Delegated Legislation
of National Assembly

Invitation by
letters

30

Parliament
Buildings

5th July
2018

Senate Committee on
Agriculture

Invitation by
letters

9

M om basa -

Whitesands
Hotel

26th -2gth
September
2018

Committee on
Delegated Legislation
of the National
Assembly

Invitation by
letters

10

CPA Room,
Parliament
Buildinqs

l4th
November
2018

Senate Standing
Committee on
Deleqated Leqislation

Invitation by
Senate

11

Naivasha
Simba Lodge

29th April
to 1't May
20t9

NCE. Kenya Coffee
Producers Association
(KCPA), COG and
IGRTC

Invitation
letters

by
15

TOTAL 25 2tL57
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4.2 Key Issues Noted from the Consultative Meetings in respect of the

coffee general and exchange regulations

mi
I Regulation 2

Deftnition of
grower

Recognition of
cooperative society,
coffee farmer and
estate as grower is

not in the Crops Act.
Remove the word
association in the
definition of grower
as this will
encourage
amorphous groups.

Amend the Crops Act
2013 to include
definition of grower
Amend the Regulation
to remove reference to
associations.

Definition of
grower as the
person who
cultivates coffee is
appropriate and
retained in the
regulation
Associations
retained and
definition made
clearer as they
were intended to
accord growers
the constitutional
right of
association.
Issuance of
pulping station
licenses is a
devolved function
of the Counties.
Capacity building
of Counties is
recommended.
Regulation
retained-County to
issue the pulping
station licence.

2 Regulation 5(c)
County
Government
function to
issue pulping
station license

Process of licensing
of pulping station by
Counties will be very
cumbersome. Some
Counties submitted
there should be no
licensing. Grower as
the owner of coffee
should be free to
deal with it as
he/she deems fit.

The National and
County Governments
can collaborate in
licensing.

3 Second
Schedule:
Pulping station
licensing
requirement of
2 acres or
20,000k9 of
cherry annual
production.

Licensing of farmers
to operate pulping
station (2 acres or
20,000k9 cherry will
weaken the
cooperatives. Some
counties submitted
that classification of
growers by their
land size should be
deleted.
Cooperatives should

All the counties and
traders recommended
that the earlier
requirement of 5 acres
be maintained.

Amended the
regulations to
retain licensing of
pulping stations at
a minimum of 5

acres or 20,000k9s
cherry annual
production.

6



Regulation/
Rule

Issue raised Proposed
recommendations

How tte issue
has been
addressed

not be given
monopolies.

Retain the 80:20 ratio
until productivity
increases and society
data capture by State
Department of
Cooperatives is fi nalized
and implemented.
Currently the 20olo

caters for only society
expenses from net sales
received.
The State Department
of Cooperatives should
strive to enforce the
80:20 ratio.

4 Third Schedule:
Obligation of
license holder:-
The 85:15 rule
of capping
cooperative
societies'
expenses at
maximum 150/o

of the net and
payment to
farmers
Minimum of
85%.

The capping of
cooperative societies
expenses at
maximum of 75o/o of
the net earnings
from coffee sales
and payment to
farmers a minimum
of 85o/o cannot be
achieved uniformly
across the societies
due to differences in
production and
operational
capacities.

Amended the
Third Schedule to
incorporate 80:20
ratio as it is
currently effected
through a Circular
from the
Commissioner for
Cooperatives. The
20olo is to be on
gross sales and
include factory
operations, milling,
and warehousing
and brokerage
fees expenses.

5 Regulation 25
of Coffee
General
Regulation
repeated in
Coffee
Exchange
Regulations
Rule 43 of NCE

Rules
Direct
settlement
system (DSS)

DSS was regarded
as good initiative in
some Counties as it
will reduce the
timelines for coffee
payments. However
the concept of DSS

was received with
mixed reaction from
sections of farmers
in Nyeri, Kirinyaga
and Tharaka-Nithi
Counties as to its
value, while the
marketing agents
have reservations
regarding its
effective
implementation.

DSS will address
delayed payments, bring
transparency and
eliminate unnecessary
players in the value
chain.
Consider addressing the
issue of 14 days within
which to remit farmers
proceeds currently done
by the marketing agents
and ability of societies
to pay farmers without
delays.
Marketing agents,
traders said issue was
not delay in payments.
Recommended the
development of a coffee
policy and strategy to
increase production.

Removed Rule 25
of General
Regulations and
retained it under
Rule 38 in the
Exchange
Regulations. NCE

Rules substantially
amended. The
previous CDU
terminology was
rephrased to read
DSS for clarity and
more
understanding.
The DSS was
found to have
value and is
retained with a
proviso for a
transition period of
one year for
establishment of
the necessary
infrastructure and
capacitybuilding of
qrowers.
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Pilot the DSS before
rolling it out.

A transitional
period of one year
has now been
provided for to
enable finalization
of the processes
necessary for DSS

and digitization of
systems to be put
in place.
Provision added
for the DSS
provider to remit
coffee proceeds to
the growers and
their service
providers within
10 working days of
an auction.
The body and the
3d schedule of the
Exchange
Regulations have
obligaUons for the
DSS provider
including safety of
records and
deposits.

Some participants
were concemed that
the DSS will
lengthen the coffee
chain as it is not
clear on the
timelines for
payment to the
farmers; currenfly
the law stipulates 14
calendar days
payment after an
auction.
Concems that the
Regulation may not
provide safety of
proceeds as it are
not guaranteed in
the DSS.

The CSIC
benchmarked with
tea industry
dearing and
setdement system
to establish ib
operation, security
features and cost
structure. The
Committee noted
that DSS providers
in the Tea
IndusW make

Stakeholders need a
clarification on the
administraUon fee in
the DSS and who
will bear the cost.
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money through
overnight lending
hence nil
transactions
processing costs.

Involvement of
commercial banks in
the lending business
will weaken the rural
SACCOS.

Considerations of the
rural SACCOs who serve
a majority of the
members and have
farmers' profiles in the
disbursement of
proceeds to farmers.

The provision is
made for licensed
financial
institutions and
SACCOS are
among financial
Institutions.

Considerations for the
DSS to facilitate coffee
cooperatives recovery of
advances and inputs
lend to members.

The regulations
provide that coffee
cooperatives
submit accurate
and timely claims
to the DSS
provider through
the exchange for
settlement.

The DSS service will
weaken and kill the
Coffee cooperatives.

Payment from DSS

should be done to the
cooperative society and
not to the smallholder
farmers directly.

However, estate
growers can be paid
immediately DSS is
activated.

Payment via DSS
for members of
cooperative
societies will be
progressively done
as growers' data is
supplied by
cooperatives to
DSS.
A transition period
is provided for.

Payment of
individual member
by DSS not possible
for now.

The contract with
DSS to be signed
by NCE and
appointed
Commercial 8anks.
Millers will sign
agreements with
respective growers
for milling and
brokers will siqn

Who will Sign a
Contract with DSS?

9



agreements for
brokerage seruices
and relaying of
sales information
to the DSS.

Milling agreement
and contractual
obligations of
licence holders
and service
providers are now
provided for in the
Schedules.

The regulations
have not addressed
the dispute under
DSS.

Disputes under the
General
Regulations shall
be handled using
alternative
disputes resoluuon
mechanisms with
final recourse to
the courts (R.40).
However those
that involve
trading may be
refened to the
Capital Markets
Tribunal
established under
the Capital
Markets Act. See
Rules 32 and 43 of
the Exchange
Regulations. The
term 'contracted'
added to include
the DSS in dispute
resoluUon under
Rule zto of the
General
Requlations.
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Transition period
is provided for to
enable parties to
put the systems in
place.

Some section of
growers do not
want to be included
in the DSS.

Introduce participating
and non-participating
growers to give growers
options.

Traders and some
farmers would like the
marketing agent
function retained in the
regulations.

The function of
grower miller
expanded in the
regulations and in
the schedules to
include the option
to mill own coffee.
Broker introduced
as an option for
sale of coffee at
the exchange and
agent introduced
as an option to
offer coffee under
dlrect sale. The
Exchange, and the
DSS also have a
role in marketing
to protect growers'
interests.

The farmers
expressed mixed
reaction on role of
marketing agent
being shifted to
miller.

Introduce a broker to
perform the role of
agent for the growers
who opt to use an
aqent.

Defined the word
broker and agent.
Introduced them
in the regulations.

Growers and
grower millers will
be too many to
participate in the
auction floor.

The proposed
period for
remittance is

reduced to five
working days.

The remittance by
marketing agents is

currently efficient
without delays if the
14 days regulation is

enforced.
The Regulations
have provided that
the Exchange will
be regulated by
CMA and develop
rules for fair and
properly
suDervised tradinq

Introduce minlmum
tonnage to access the
auction by millers
marketing coffee.

6 Regulationl0(c
)
Grower miller to
perform
marketing
function.

Not all millers have
sufficient volumes to
access the auction
noting that there
may be small mills
established.

:. - irf 'ai!_!n_.
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practices approvd
by CMA and
ensure that
reasonable access
to the auction is
given to all licence
holders. The
exchange is
proposed to be
progressively
umraded to deal
with more licence
holders.

Need to
competiUvely
idengry Marketing
agents to enhance
competition.

Millers to advertise for
competition at least
more than five to be
evaluated.

Cooperative
societies to
appoint millers and
other service
providers
competitively as
provided by the
Schedules and
Rule 22 of the
General
Regulations.
Criteria for society
to choose a miller
are given and
obligaUons are
provided under the
Third Scfiedule.

Change of financial
regulations to pave
way for commodity
exchanges to be
under Capital Market
Authority.

Millers to publish their
milling tarifts and other
charges per year.

Publication of
tarifft and other
charges by millers
is provided for in
the regulations.

7 RegulaUon 16
Third Sdredule
ObligaUons of
licensees

Why regulate
farmers-service
providers contracts
some of which
include providing
financial services.

Amended the
Regulations/Sched
ules to emphasize
that only regulated
financial
instifutions are
authorized to
provide financial
services. This is
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providd for in the
3d Schedule of the
General
Requlations.
To retain the
provision. The
duty of the miller
is to give
reasonable notice
of the milling time
to the grower to
promote
transparency when
milling and
marketing coffee.
Grower has the
option to attend or
not to attend once
notified.

B Regulation
22(4)
Commercial
miller to ensure
that grower or
represenlative
is given
reasonable
notce to be
present at the
milling process

What constitutes
reasonable notice?
Difficult to
implement.

Rule retained for
transparency
under Rule 25 of
the General
Regulations, with
provision for
disclosure of
reserve price on
the trading floor
for confirmed bids
and where no
competitive offers
are given on the
trading floor after
disclosure coffee
to be withdrawn
and re-offered for
sale at a
subsequent
auction.

Rule 40(7)
Noted bids of
coffee offered
in auction hall.

Noted coffee
reoffered for sale at
a subsequent
auction might fetch
lower prices.

Negotiation wo*ing well
but need to involve the
9rower.

9
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Retain roaster's
license and allow
sourcing of clean
coffee from
grower miller and
the exchange..
Introduced roaster
obligaUons under
the 3d Schedule of
the General
Regulations to
tighten control.

10. Licensing of
local roaster.

The proposal of
introducing the local
roaster licenses to
attract youth
welcomed
Rule 24(1) may
provide loophole
that can be
exploited by
unscrupulous
persons who
regulate this local
roaster? Coffee theft
may increase.

To address mechanism
in licensing local
roasters, coffee for
roasting to be sold by
licensed millers.

Grading of coffee to
involve the farmer
as there are cases of
surapping coffee
grades without the
notice of llarmers.

Farmers to be present
when coffee being
milled, cupped and
graded to enhance
transparency.

Retained
regulation 22(4)
that require the
miller to notifo the
grower on the
date of the milling
of the coffee and
added obligations
of miller to include
Umdy submission
of milling and out
turn statements.

Cooperative do not
have qualified
liquorers.

The regulaUons do
not address the
quality of coffee;
majority of the
farmers having
pulping unit licenses
produce low quality
coffee.

CooperaUves to have
qualified liquorers.
There is also a need to
have a capacity building
on coffee quality and
grading in cooperatives.

There is provision
in the regulations
(22(9) for growers
to do prior
independent
sample analysis to
curb swapping and
National and
County
govemments to
collaborate in
establishment of
coffee cupping
laboratories.

11.
assurance
Quality

t2. Digitization of
coffee
cooperatives
and information
sharinq.

The ICT status of
cooperafves is very
limited and the few
who have ICT
fucilities have low

Counties to assist in
procuring, installing
computers and digital
weigh scale as well as
traininq of users.

Introduced a
transition period of
one year to accord
growers and their
service providers
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time to establish
the requisite ICT
infrastructure as
spelled out Rule
38 of the General
Requlations.

capacity to manage
them.

Sharing of key coffee
information like auction
prices, potential market
is recommended.

Farmers lack real
time information to
make decisions.

Digitization is
provided for under
Rule 38 of the
General
Regulations to
facilitate
information
sharing. Upgrading
of the exchange is
meant to address
this concern and
among the
functions of an
exchange is
dissemination of
market
information to
qrowers.

There are too many
organizations
collecting farmers'
information/data
Management
system.

Establish a centralized
data management
platform.

Retained and
developed
mechanisms for
operationalizing
the WRSin Coffee
Exchange.

Warehouse
Receipt System
(wHRS).

There were
concerns of how
warehouse receipt
system is to operate
and the fear of using
it for multiple
borrowinq.

There is need to
establish system to
track borrowing when
Warehouse Receipt
System becomes
operational.

13.

Strengthening the
NCE is long overdue

CSIC to fast track the
modernization of the
NCE.

NCE Rules
changed to Coffee
Exchange
Regulations to
provide general
guidelines for
coffee exchanges.
One of the
requirements is
incorporation and
regulation by CMA.

This will enhance
competition.

NCE should copy the
model of East Africa
Tea Trade
Association which is
owned by producers
to control the
brokers (marketing
agents).

Rules revised. DSSEnsure that the receipts

t4. Nairobi Coffee
Exchange (NCE)
legal status.

Who will monitor the
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receipts of sales
proceeds as
proposed by
Rugulations 43 and
44?

of sales proceeds
process are transparent.

provides
transparency in
the coffee sales
tra nsactions and
payment of
proceeds.
Exchange and DSS
provider given
obligations under
the general
regulations
(R.2s(10)).

Ensure the NCE Board is
farmer centric.

The Coffee
Exchange
Regulations
provide for coffee
exchanges to be
corporate entities
under the Capital
Markets Act and
other relevant
laws and their
basic
requirements.

Reduce govemment
representation in the
board of NCE.

15. Borrowing on
behalf of coffee
growers from
authorized and
regulated
financial
instituuons
(3d Schedule of
General
RegulaUons).

The bonowing from
the miller/marketing
agent should not be
curtailed as they
offer unsecured
loans with relative
ease. There was a
feeling that
marketing agent
/miller understand
the farmers better
and there is
guarantee loan
recovery from the
proceeds.

The financing model of
miller/agent to be
optional to the grower
but should be
transparent.

Retain regulauon
which requires
that millers lend
under regulated
entities under 3rd
Schedule (811|
Miller to establish
regulated
subsidiary
company to
provide credit
facilities to grower
associations

This is indeed a
County and
National
Govemment
function. CrunUes
to be involved in

16. Coffee security
Regulation 4
and 5.

Security of coffee is
a concem now that
the coffee is being
harvested. How will
the security of
coffee be dealt with.

The Agriculture Food
Authority (C.offee
Directorate) to increase
field inspection and
compliance staff and the
Counties to
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capacity building
and supported to
enforce the
Requlations.

complement.

The property right
of the coffee is
vested in the
farmer until the
purchaser pays the
farmer even
though the
warehouseman
has custody of the
coffee.

L7. Assumption of
risk
Rule 47 of NCE

Rules.

The provision states
that the coffee
remains with the
farmer until it is paid
for and this will
introduce extra cosb
to the farmer which
were initially borne
by the
warehouseman.

Share functions
according to the
Constitution.

Creneral
RegulaUons
amended. County
functions:
Registration of
growers and
growers'
instituuons,
issuance of
nursery
certificates,
pulping station,
milling, warehouse
and roaste/s
licences and
movement permits
for coffee until
purchase. NaUonal
CrOVemment
functions: Licences
for buyers,
liquerers, cupping
labs,
warehouseman,
permits for
purchased coffee,
and imports and
o(ports.

18. Licensing under
the General
RegulaUons

Agriculture is a
devolved function
and national
govemment should
cede county
functions and
licensing to county
govemments
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5. Guidance

The draft Regulations were refined through a public consultation and stakeholder

engagement processes. Workshops and stakeholder sessions were organized to

inform stakeholders on the content of the regulations and receive their comments.

In addition, these draft Regulations have been harmonized with draft Capital

Markets (Commodity Market) Regulations, 2020 which have been developed by

under the KOMEX work stream, a Northern Corridor Integration Projects initiative,

and coordinated by the State Department of Trade to regulate Commodities

Exchanges in Kenya.

6. Impact

6.1 The Impact on Fundamental Rights and Freedoms

The Regulations seek to enhance and promote the rights of persons(natural and
juristic)by modernizing and creating an efficient coFfee exchange framework.

With an efficient framework and system, the farmers, intermediaries, and the
general market will benefit through an efficient auction trading system, an

effective and transparent price discovery process and direct settlement process.

This is in addition to an enhanced governance structure for Coffee Exchange(s)

in Kenya to enhance accountability and delivery of their mandate. The

Regulations do not limit or infringe upon any right or fundamental freedom under

the Bill of Rights. On the contrary, it ensures that there are fair market practices

that promote transparency, effi ciency and accountability.

6.2 The impact on the Private Sector

The Regulations promote efficiency and investor confidence in the market and

seek to ensure that the market is fair, orderly and elficient. The establishment of
a coffee exchange will make the coffee sector vibrant, transparent and

internationally competitive.

6.3 The impact on the Public Sector
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The Regulations provide a framework for facilitative business environment while
at the same ensuring that the market is orderly and transparent. The coffee
exchange will ensure that the public, especially farmers, are protected from
predatory business practices.

7. Monitoring and review

The Capital Markets Authority and alicensed Coffee Exchange will be responsible for
monitoring and review of the framework and the market.

In addition, all the monitoring roles and powers of the Authority are still applicable

including the power to take enforcement actions against market pafticipants for
breach of these Regulations.

8. Contact

Hon. (Amb.) Ukur Yatani, EGH

Cabinet Secretary for the National Treasury and Planning

Treasury Building

16h April,2020
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EXPTANATORY MEMORANDUM TO THE CAPITAL MARKETS (COMMODITY

MARKETS) REGULATIONS, 2O2O

PART I

Name of Statutory Instrument: The Capital Markets (Commodity Markets)

Regulations, 2020

Name of the Parent Act : The Capital Markets Act (Cap. 485A)

Enacted Pursuant to : Section 12(1) (ka) of the Capital Markets Act

Name of the Ministry : The National Treasury and Planning

Gazettedon :27h(arch,2020

Tabled on :

PART II

1. Purpose ofthe Statutory Instrument

The draft Capital Markets (Commodity Markets) Regulations, 2020 seek to provide a

regulatory environment for the commodity markets in Kenya. In particular, the draft

Regulations set out the framework for licensing of commodity exchanges and

commodity brokers and the required conduct of business. Specific objectives of the

drafted regulations are to -

(a)give effect to section 12(1) (ka) of the Capital Markets Act on regulation of
commodity markets;

(b) provide for the licensing of commodity exchanges;
(c) provide for the licensing of commodity brokers and approval of clearing houses;

and
(d) set out the governance and conduct of business requirements for commodity

exchanges and commodity brokers.

2. Legislative Context

The draft regulations are made in line with section 12(1) (ka) of the Capital Markets

Act and the Statutory Instruments Act. Section 12(1) (ka) empowers the Cabinet

Secretary to develop regulations for the regulation of spot commodity trading and
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commodity markets. The draft Regulations set out the regulatory framework for the
establishment and regulation of commodity market in Kenya under the oversight of
the Capital Markets Authority.

3. Policy Background

The ten-year Capital Market Master Plan (2014-2023), a flagship project within
Vision 2030 Medium Term Plan II and now III, continues to be a significant pillar

guiding the transformational direction of the Kenyan capital markets industry
towards ensuring that Kenya becomes "The heart of Africa's capital markets"
through the creation of deeper and more liquid domestic markets.

Clause 4.2.6 of the Master Plan envisions Kenya as the international price formation
centre for key commodities such as tea and coffee thus makes a case for structured
commodities trading through warehouse receipt systems and spot commodities

exchange for agricultural products. The Master Plan notes that the Mombasa Tea

Auction (EATTA) and the Nairobi Coffee Exchange currently operate as private clubs
hence the need for more open, efficient and adequately regulated commodities
markets covering a wide range of products.

In addition, a more organized commodities exchange regulated by the Authority
brings forth benefits which include mobilization of credit for agriculture, smoothing

market prices and improvement of food security - linked to Agenda 4 of Kenya's

Vision 2030. The development of a commodity market with an efficient commodity
exchange will transform commodity value chain while promoting the uptake of
warehouse receipt systems under the Warehouse Receipt System Act, 2019.

The draft Regulations are therefore in line with the Master Plan recommendations

and the fulfillment of the core policy objective of the Authority of promoting,

regulating and facilitating the development of an orderly, fair and efficient capital
markets.

4. Consultation Outcome

The draft regulations have been developed in close collaboration with the Ministries
responsible for agriculture, mining and trade/cooperatives, The National Treasury,
CMA, KEBS, The Attorney General office, NCPB, KNTC, AFA together with the private

sector players including the Nairobi Coffee Exchange, East African Tea Traders
Association (EATTA), the Eastern Africa Grain Council and the Alliance for a Green
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Revolution in Africa (AGRA) among other stakeholders. This has been done through

an Inter-Ministerial National Taskforce for Establishment of Crmmodities Exchange

in Kenya involving different stakeholders.

In lune 2019, the draft Regulations were presented to stakeholders in 33 counties,

whose comments were received and considered. These stakeholders included

farmers, cooperative societies, millers, officials at the county governments and

agriculture value chain.

The draft Regulations were further exposed for stakeholder comments through a

public notice in newspapers of national wide circulation on September 12, 2019.

They further underwent two high level stakeholder engagements on August 13,

2019 and September 18, 2019 at the Movenpick Hotel and Kenya School of
Monetary Studies respectively, where commodity value chain players, financial

service practitioners among other stakeholders participated and shared their
comments. All stakeholders'comments were documented, reviewed and considered

in the refinement of the draft Regulations.

A summary of the stakeholder statistics engagements is as tabulated:

2012h - l7hMarch, 2019 - Zero
Draft

National Taskforce
(Naivasha)

33 Counties -
>700
participants

9 -16h June, 2019County Engagements

2923'd - 28s'June, 2019 - Draft
One of the Regulations

National Taskforce
(Naivasha)

5 (Comments
send via email)

12h August - 12h September,
2019

Public Notice (Daily
Nation)

7213h August, 2019Consultative Meeting
(Movenpick)

8918h September, 2019Consultative Meeting
(KSMS)

4725r'& 30r' October, 2019C&F-CMACommittee

264h -8tr November, 2019 - DraftNational Taskforce

3
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(Naivasha) Two of the Regulations

TPC - CMA Board 25h November, 2019

Parliamentary Committee

- Delegated Legislation
(Mombasa)

29r'- 30u' November, 2019 47

National Taskforce
(KSMS)

3rd - 4u. December, 2019 - Draft
Three of the Regulations

15

CMA Board . TPC 6h December,2019 TBC

Most stakeholders'comments called for clarification/explanations. However, there were

some comments that necessitated amendments as outlined below:

Regulation 67 - 72 on

offences
The provisions on offences
need to be reworded for
clarity purposes.

Amendments done.

Regulations 23 -
categories of
membership

Include a definition on who
will be deemed an ordinary
and limited member.

Amendment done.

The words 'ordinary' and
'limited' were removed

from the provision because

the same were borrowed
from the derivatives
regulations and do not
reflect the dynamics of a

commodities exchange.

Regulation 12 (5) -
appointment of a chief
executive officer

Sub-regulation be

amended to provide for
notification as opposed to
prior approval because the

Amendment done to
replace the word'prior
approval' with'notifi cation.'

4



4
a
I
I

Authority does not
approval the termination of
the appointment of the
licensee's CEO but is only
notified in case of such a

decision.

No definition of
commodity exchange

Provide guidance. Amendment done.

Definition of commodity
exchange has been

introduced in the drafted
regulations.

Consider giving
guidance on how to
transition the existing
exchanges e.g.

Nairobi Coffee

Exchange and EATTA

to the Regulation.

Amendment done.

Transition provisions

included under the drafted
regulations to guide the
existing exchanges.

5. Guidance

The draft Regulations were refined through a public consultation and stakeholder

engagement processes. Workshops and stakeholder sessions were organized to
inform stakeholders on the content of the regulations and receive their comments.

6. Impact

6.7 The fmpact on Fundamental Righb and Freedom
The Regulations seek to enhance and promote the rights of persons (natural and

juristic) by modernizing and creating an efficient commodities market. With an

efficient framework and system, the farmers, intermediaries, and the general market

will benefit through an effective price formation system and a transparent process.

The Regulations do not limit or infringe upon any right or fundamental freedom
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under the Bill of Rights. On the contrary, it ensures that there are fair market
practices that promote transparency, efficiency and accountability. The regulations

are premised on the fact that commodities belong to the owner or producer of the

commodities until they are sold and the owner/producer recelves payment.

6.2 The impact on the Private Sector

The Regulations promote efficiency and investor confidence in the market and seek

to ensure that the market is fair, orderly and elficient. The establishment of a

commodity exchange will make the private sector vibrant, transparent and

internationally competitive.

6.3 The impact on the Public Sector

The Regulations provide a framework for facilitative business environment while at
the same ensuring that the market is orderly and transparent. The commodities
exchange will ensure that the public, especially farmers, are protected from
predatory business practices.

7. Monitoring and review

The Capital Markets Authority and the relevant stakeholders including the
commodities exchange will be responsible for monitoring and review of the
framework and the commodities market.

8. Contact

Hon. (Amb.) Ukur Yatani, EGH

, Cabinet Secretary for the National Treasury and Planning

Treasury Building

16h April, 2020
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