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PREFACE

Mr. Speaker, Sir,

On Thursday 24™ March, 2011 the Hon. Jeremiah Kioni M.P tabled a petition signed by
442 parents of the Aga Khan Primary School in Nairobi seeking affirmation on the

ownership and management of Aga Khan primary school, Nairobi as a public school.

The petition cited that Aga Khan Primary School is a public school located in Parklands
on LR No0.2093576, Title No.8620 and that the land was granted by the Commissioner
of Lands in 1951 to the Right Honourable Sir Sultan Muhamed Shah to hold in trust for
three years for the community for education purposes and public use only. In 1979, the

lease was extended for 96 years.

That Aga Khan Primary School was established in 1954 at a cost of Kshs.32, 000 which
was a grant from the City Council. Since then, the Government has been responsible for
the posting and payment of teachers, subordinate staff and provision of all other

learning materials.

In a letter dated 14" January, 2011, the Town Clerk directed the head teacher to hand
over the Aga Khan Primary School to Aga Khan Education Services (AKES). The

petitioners considered this illegal and hence the basis of the petition in the House.

The petitioners explained that, Aga Khan Education Services has consistently interfered
with the day-to-day running of the school by posing as the sole owners and managers of
the school. This has severely affected the administration and the management of the
school. The parents have sought redress on the matter from Ministry of Education, the

City Council and the High Court of Kenya since 2002 on the matter in vain.
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Mr. Speaker Sir,
The petitioners’ prayer is;

() THAT Within twenty (21) calendar days of the Petition, the Government,
through the Minister for Education, affirms that Aga Khan Primary School is a
public primary school under the City Council.

(i) THAT The Government through the Minister for Lands affirms that the land on
which the school is built was and still is public land held in trust by the Aga
Khan, as is clear in its original title No. 8620 indicated in the title and the

special conditions for its grant.

(i) THAT the Government, through the Minister for Education and the Minister for
Lands, takes immediate and urgent action to protect and safeguard Aga Khan
Primary school, its land and its assets and protect and support the Parents
Teachers Association, the School Management Committee, the teachers and
pupils of the school from undue interference from the Aga Khan Education

Services.

(iv) THAT the Government, through the Minister for Education and the Minister for
Lands, directs Aga Khan Education Service to play its role as a sponsor and
refrain from interfering with the day-to-day management of the administration

of the school.

(v) THAT the Government, through the Minister for Education, restrains the Town
Clerk from handing over the school for private use as the school is a public

institution.



Following the tabling of the petition and in line with the Standing Order No. 210 (1), the

temporary Deputy Speaker gave the following direction;

“The Chair directs that the Petition be committed to the Departmental
Committee on Education, Research and Technology which shall respond to

the petitioners within 21 days.”

Subsequent to this ruling, the Departmental Committee on Education, Research and

Technology, during its sitting on 11™ May 2011 resolved to meet with;
(i) The School Management Committee, Aga Khan Primary School;
(i) The Parents Teachers Association (PTA), Aga Khan Primary School;
(iii) The Town Clerk of Nairobi City Council;
(iv)Aga Khan Education Services (AKES); and
(v) The Minister for Education
Mr. Speaker Sir,

The Committee then sent invitations to the Stakeholders to hold hearings on the matter.
However, in response to the Committee’s invitation to appear before it, AKES wrote to
the Committee claiming that if the Committee continued with the hearings, it would

amount to subjudice as the matter had not been concluded in court.

The Committee sought the opinion of the Parliamentary legal department and was

advised to proceed with the hearings as it was not subjudice.

Due to the foregoing, the twenty one (21) days given to the Committee for consideration
of the petition lapsed before the Committee could commence its proceedings. On 18™
May 2011, the Committee sought an extension of time to enable it finalize its report for

tabling in the House.

The Speaker granted the Committee an extension up to 14" June, 2011.



The Committee comprises the following Members:

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Hon.

The Committee held a total of nine sittings and received oral and written memoranda

from the Parents of Aga Khan Primary School, Town Clerk, Aga Khan Education

Services

The Committee wishes to sincerely thank the Offices of the Speaker and the Clerk of
the National Assembly for the necessary support and services extended to the

Members to enable the Committee execute its work.

As Chairperson, | must thank Members of the Committee for their patience, sacrifice,

endurance and hard work despite their other commitments and tight schedules in their

David K. Koech, MP

Francis Thombe Nyammo, MP
B.C. Muturi Mwangi, MP

David Mwaura Kiburi, MP

Dr. Joyce Laboso, MP

Mohamed Sirat, MP

Dr. Wilber Ottichilo Khasilwa, MP
D.M. Mwakulegwa, MP

Alfred Odhiambo, MP

Dache John Pesa, MP

Shakilla Abdalla, MP

and the Minister for Education.

endeavor to deliberate on this petition.

Chairperson
Vice-Chairperson
Member

Member

Member

Member

Member

Member

Member

Member

Member



| must further thank the staff of the National Assembly for their steadfast support, and

without whose dedication, the work of the Committee would have been impossible.
Mr. Speaker, Sir,

On behalf of the Departmental Committee, | now have the honour and pleasure to

present its Report and Recommendations to the House.

Thank You,

CHAIRPERSON

(HON. DAVID KOECH, MP)
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EXECUTIVE SUMMARY

i The Departmental Committee on Education, Research and Technology is one of

the twelve (12) Departmental Committees; which is established and operates in

(i)

(ii)

(iii)
(iv)

v)

(vi)

accordance with the Standing Order No. 198 (3) which states inter alia:-

to investigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and

estimates of the assigned Ministries and departments;

to study the programme and policy objectives of the Ministries and

departments and the effectiveness for the implementation;
to study and review all legislation referred to it;

to study, assess and analyze the relative success of the Ministries and
departments as measured by the results obtained as compared with its

stated objectives;

to investigate and inquire into all matters relating to the assigned
Ministries and departments as they may deem necessary, and as may

be referred to them by the House or a Minister; and

to make reports and recommendations to the House as often as

possible, including recommendation of proposed legislation.

On Thursday, 24 March 2011, the Temporary Deputy Speaker directed that a
petition by the parents of Aga Khan Primary School, Nairobi be committed to the
Committee. Subsequently, the Committee commenced its work and held a total
of nine (9) sittings with the parents from Aga Khan Primary School Nairobi, Town

Clerk, Aga Khan Education Services and Minister for Education.

The major highlights of the conclusions made by the Committee include that the
AG failed the Ministry by failing to represent them in court, the Minister has failed

to take a clear policy position on the dispute and has not taken the necessary

9



steps to appeal against the court’s ruling, the school continued to receive FPE
funds and the school has 36 TSC teachers and the City Council was not taking

it's oversight role over the schools under it's jurisdiction seriously.

4. The summary of major recommendations based on the findings include that
since the law should be upheld the Minister should take appropriate action to
ensure the school runs smoothly, the AG as the Governments chief legal advisor
should take up his responsibility of representing the Ministry in legal matters and
the City Council should take up their oversight role on the schools under their

jurisdiction seriously as provided for under the Education Act.

5. The Committee’s recommendations are as presented in Chapter Four.
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1.0

CHAPTER ONE

INTRODUCTION

. Before independence, there were three categories of schools namely, the European

schools exclusively for the white population, the Asian schools for the Asian
population and Africa Schools for the Africans. The government allocated land and
issued titles to various community groups on the understanding that such land would
be used for educational purposes only. The construction of the physical facilities
would be the joint efforts of the government and the concerned community. As a
result, a number of community schools were started in the city of Nairobi, Mombasa
and Kisumu. The community organizations were to be registered as owners of the

land and as trustees for the community intended to benefit from such allocation.

. The provision of teachers, support staff, teaching and learning materials was the

sole responsibility of the government through the local councils. The community
however was to play the role of sponsors and was allowed to levy fees to be used
for the day to day running of the school under the supervision of the Ministry of
Education and Local Authorities. The schools therefore operated as public

institutions.

At independence, the schools continued to operate within the same framework and
received government support. However, they had to open up to all Kenyan children
regardless of their race. In terms of ownership, the trusteeship remained under

special grant conditions which were spelt out in the titles.

. The “Asian community schools” are managed through the Asian Education

Management boards in conjunction with the Parents Teachers Association (PTA)
and are under the supervision of the City Council of Nairobi as public institutions.
They are located on parcels of land owned by the Asian community. The Asian

Community schools in Nairobi include:-

(i) Visa Oshwal Primary School



(if) Bohra Road Primary School

(iti) Khalsa Racecourse Primary School
(iv)Khalsa South Primary School

(v) Arya Primary School

(vi)C.G.H.U Primary School

(vii) Muslim Girls Primary School
(viii) Islamia Primary School
(ix)Aga Khan Primary School

(x) S.S.D Primary School

. The clamour to privatize these schools began in the late 1990s when a board of one
school (Visa Oshwal Primary School Board) applied for conversion of the school
from a public community school to a private school. Their request was temporarily
granted but was cancelled by the then Minister for Education. The parents went to
court to block it in 2000. Several other cases are pending in court such as the
Khaisa Racecourse, Muslim Girls and Aga Khan Nairobi Primary schools.

. The Aga Khan Primary School Nairobi is one of the Asian Community schools
situated on plot LR No. 209/3516 and registered under His Highness the Rt. Hon.
Sir, Sultan Mohamed Shah the Aga Khan. The school is managed by H.H. Aga Khan
Provincial Education Board. The move to privatize the school has been the subject
of a long standing dispute between the Aga Khan Education Services of Kenya
(AESK) and the parents of Aga Khan Primary School Nairobi.

. The dispute dates back to December 2001 when the then Minister for Education
gave instructions for de-aiding of the school and handing over of the management to
AKES. The PTA however opposed this directive and took the matter to court. Two

suits have been filed in respect of the ownership/ and or management of the school.
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The first one in 2002 was a judicial review motion to quash the decision by the then
Minister for Education to de-aid the school but it was dismissed by the judge. In a

judgment delivered on 11" July 2008, the judge ruled that;

(i) Ownership is a matter of land law and that based on the facts AKF owns the
land, buildings and fixtures.

(i) Aga Khan Primary School does not fall within the category of public schools as
defined by the Education Act.

(iif) Assignment of teachers to an un-aided school does not make it a public school.

(iv) The Minister has powers under the Education Act to deny teachers to any un-

aided school. (See Appendix ii)

. On 22" September, 2008 the applicants in the judicial review (parents) filed an
application for several reliefs directed to the AKES. The judge also dismissed this
and allowed the injunction that had been filed by the AKES. On 14" January, 2011
the Town Clerk of the Nairobi City Council wrote to the Headmaster of Aga Khan
Primary School directing him to hand over the management of the school to AKES
but the headmaster delayed in doing so and was arrested for contempt of court for
failing to adhere to the injunctions and therefore committed to civil jail. The Chairman
of the PTA was also cited for contempt of court but the parents association appealed

against the ruling and the appeal is scheduled for hearing on 15" June, 2011.

. Aga Khan Primary School, Nairobi has been receiving FPE funds since 2003 and
has received a total of Ksh.5, 000, 614 to date. The parents operate their own
account while the AKES also operates an account making it difficult to account for
funds received, a situation worsened by having a bursar employed by AKES who

can only manage the account of the employer.

10. The main issue of contention is that the parents are opposed to the move to privatize

the school under the management of the AKES and they are seeking to have the
school declared a public school since the parents and the Government have

contributed a lot of resources to the development of the school.
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CHAPTER TWO

THE PROCEEDINGS WITH THE STAKEHOLDERS
2.0 INTRODUCTION

11.The Committee met with various stakeholders including the Parents Teachers
Association (PTA), The Town Clerk, The Aga Khan Education services and the
Minister for Education. A synopsis of the deliberations that ensued at the sittings are

presented here below.
2.1MEETING WITH THE PARENTS TEACHERS ASSOCIATION (PTA)

12.0n 19" May, 2011 the Committee held a meeting with the PTA of Aga Khan Primary
school who are against handing over the school to the Aga Khan Education Services
(AKES). The PTA representatives gave the following submission and tabled

supporting documents;

() In 1954, the Government granted land to Sultan Hussein Shah for Education
purposes to hold in trust for three (3) years. The grant was extended after expiry
of the trust on special conditions that the land should not be transferred, leased
out, sold or mortgaged without consent from the Commissioner of Lands. In case
of violation of these conditions, the land would be reverted back to the

Government.

(i) The land has two title deeds, one for the land on which the school is built and the
other for the land on which the principal's house is located. The PTA are in
possession of the title deed where the school was built but have not been able to
access the second title relating to the land on which the Principal's house is
located. They explained that the search at the Lands office was not possible as
the land reference number is not known. The PTA alleged that there had been

encroachment on the second land.

(i) The initial budget for the construction of the school in 1954 was Kshs.32, 000 of
which the Government gave Khsh.16, 000/=. According to the PTA, the

14



Government continued providing funds to the school for construction of
classrooms, lavatories and administration block and that by 1960 the
Government had given a total of Kshs.700, 000/=. Funding and resources on
behalf of the Aga Khan came from the community that lived around parklands
area. Other infrastructure such as the swimming pool, gallery and 8-4-4 block

had all been put up by the parents.

(iv) The parents continued to explain that in 1978, the land was transferred to the
Aga Khan Education Services (AKES) by the Commissioner of lands thus the
‘Asian Community” assumed ownership of the school. The PTA alleged that the
transfer of land was un-procedurally done though it was through the

Commissioner of lands.

(v) Out of the overall enrollment of 980 pupils in the school, 21 are Hindu and 25
from the Ismaili community. The school has a total of thirty six (36) teachers
employed by the TSC, eight (8) teachers employed by the sponsor-Aga Khan
Education Services (AKES) and one teacher employed by the School
Management Committee (SMC). The salary of the teachers is catered for by their
respective employers. The bursar is employed by the AKES and is therefore
answerable to the AKES. According to the PTA, the Deputy head teacher is not
aware of the salary of the bursar and the staff employed by AKES since they do

not report to the head teacher which makes it difficult for her to supervise them.

(vi)The PTA continued to expla'in that in an Annual General Meeting (AGM), the
parents introduced payment of child support fund, which was to cater for
payment of workers employed by the parents. They also agreed that a
representative of the parents and the head teacher be signatories to the school's
accounts. This however was not agreeable to the sponsor, the AKES, thus

causing a major rift with the Management.

(vii) The Bursar collects funds from the parents and decides whether to deposit
in the PTA or sponsor's Account. At the AGM, parents were informed to be

paying into the PTA's Account and bring the deposit slip to the bursar. This is

15



however yet to be fully realized as some parents still pay to the bursar in cash
making it difficult to ascertain the exact amount the parents have paid. The
bursar on the other hand can only deposit the funds into the account but he
cannot access the funds. The PTA could not make any further communication to
the parents on mode of fee payment as they feared if they did so they would be
cited for contempt as that was one of the reasons that the former head teacher

had been jailed for contempt of court.

(viii) Most of the parents of the Asian community prefer to pay their fees to the
AKES account. In 2007, the parents opened an account as they felt that they
needed their own account. Due to the confusion in terms of funds and accounts,
the school had requested the Nairobi City Council to give them an accounting
officer. This was done but the officer was withdrawn when the Court in 2010
directed that parents should pay their funds to the AKES. The PTA has however

appealed against the ruling.

(ix) The Parents representatives informed the Committee that the school benefits
from FPE funds. The first batch of Ksh two (2) million FPE funds was channeled
to the account operated by AKES but a 2007 assessment by the Ministry of
Education, showed that the amount had been returned back to the Ministry. The
FPE funds are currently being channeled via the PTA's account. The account
has currently over Ksh.1, 000,000. However, no development has been done
using the funds since 2007 as any attempt to utilize the money is taken as
contempt of court as the signatories are not allowed to undertake any
transactions. City Hall does not give funds to the school but only provides

services such as auditing, administration and some support staff.

(x) The school instructional material committee ratifies suppliers and the approved
suppliers then provide services but agree to be paid at a later date as they have
a cordial relationship with the school. The school however desperately needs to
fully run and to purchase supplies urgently, and they were hopeful that after the

meeting with the Permanent Secretary Ministry of Education, scheduled for 315
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May 2011, a solution to the problem will be found.

(xi) The former head teacher gave his account of the situation and informed the
Committee that he received the letter from the Director of City Education
directing him to hand over the school to AKES about two weeks after it had been
verbally communicated to him and that is why he had delayed in following the
instructions. He recounted that he had been summoned to the Director City
Education’s office on the 21* of January 2011 and was accompanied by the
Chairman of the PTA. The said letter of handing over was read and shown to
them but they were not given a copy of it, which appeared strange to the head
teacher. Present at the meeting were: Madam Tabitha Kamau, who was then the
acting Director City Education, Councillor Bukachi in charge of Education at the

Nairobi City Council and a Mr. Kisiang'a, a representative of the TSC.

(xii) After the letter was withdrawn, the acting Director City Education
instructed the Head teacher to await further instructions but the head teacher
only received the letter after the Director had left office, which was about two
weeks later. Before long, the head teacher was arrested for contempt of court
and jailed for four months. After his release, he was posted as a head teacher to

Kahawa Garrison Primary School.

(xiii) The acting head teacher informed the Committee that the issues revolving
around the school had not affected the school's performance but it was difficult
for her to supervise staffers employed by AKES and also to monitor fund usage
in the school. The PTA stated that the Ministry had refused to represent them in
court and that the Ministry of Education should provide a clear position as to
whether the school was public or private. They also requested that the ministry

should implement their policies in the correct manner.

2.2MEETING WITH THE AGA KHAN EDUCATION SERVICE AND AGA KHAN
FOUNDATION

13.0n 25" May, 2011 the Committee held a meeting with the Aga Khan Education

Services and the Aga Khan Foundation. They gave the following submissions and
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tabled supporting documents;

() The Chairman AKES, commenced by informing the Committee that the Aga
Khan Primary School, Nairobi was established on land granted to His Highness
the Aga Khan for purposes of building a school by funds donated by him. The
Government of Kenya also made contributions towards building of the School. In
1961, the Nairobi City Council issued a registration Certificate to the School,
showing that the management of the School belonged to AKES. The
Government however decided to aid the school by providing teachers but the
management of the School remained with AKES while enrollment of teachers

was on the basis of merit and not on racial grounds.

(i) The Committee heard that the PTA did not have any managerial role but there
was a cordial relationship with the AKES who had appointed a Board of Directors
charged with the responsibility of managing the School. The School's head
teacher was paid by both Teachers Service Commission (TSC) and AKES.
AKES catered for housing, utilities, security and gave a top up of Kshs.25,000/=
over and above the salary paid by the TSC to the Head teacher. In addition,
AKES paid for the additional teachers where the TSC could not provide, such as
the swim teacher, Information Technology (IT) teacher, administrative support

staff and security for the school through funds coilected from the fees.

(iif) In 2001, the Government wrote to AKES stating that it wished to withdraw from
aiding the School and as such AKES should engage with TSC on how to handle
the exit of their teachers (see Appendix iii). This, in his opinion, was the
beginning of the long standing dispute as the PTA did not want the school to be
fully owned by AKES. The PTA on its own accord exerted its influence which
AKES felt was not right and instituted a case in Court with the Minister for
Education as the respondent and AKES joined in the suit as an interested party.
However, as AKES awaited due process, the parents association influenced
parents to open an account to deposit fees which it does not account to AKES.

The school has a bursar whose salary is paid by the AKES but he does not



manage the parents’ account which is managed by self appointed parents. The
Chairman AKES, questioned the legality of the PTA collecting funds and added
that the situation is currently complicated in that it is not even clear who is

currently running the school.

(iv) The Chairman AKES, informed the Committee that AKES does not receive any
fees from the parents but supports the school to the tune of Ksh. 8 to 10 Million
annually courtesy of His Highness 'the Aga Khan. The amount is used to pay for
utilities, AKES teachers’ salaries, security and support services. AKES further
does maintenance of the school though to a very limited extent. The chair added
that it was not within theif knowledge whether the parents association does any

maintenance or not.

(v) The Regional CEO of the Aga Khan Foundation (AKF) while shedding more light
on the issue informed the Committee that the AKF supports 800 public Schools
and over 200 pre- schools, in Kenya, Uganda and Tanzania and has over 20
years experience in school management. He stated that all other Aga Khan
Schools within the country were run by AKES as private Schools and were
charging reasonable fees in comparison to other private Schools such as the
Kshs. 12,500 fees per term being charged at the Aga Khan Primary School
Mombasa. The teachers provide extra tuition to the pupils at no extra cost and
the exercise and text books are included in the fees. He informed the Committee

that the performance of the school is remarkable.

(vi) The Committee heard that there is no racial discrimination in Aga Khan schools
as only 5% of the entire student population in the schools were Ismaili Muslims,
while nine of the eleven Schools in the country have fully Kenyan Staff with the

total number of expatriate staff amounting to only 5%.

(vii) He added that the Aga Khan Foundation (AKF) is the owner of the school
property and thus maintains the structures while AKES have only been
authorized to manage the school. He concluded by saying that the Foundation is

a respected partner and has often hosted the donor round table and that the
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interest of the child is the Foundation’s passion. He finally appealed to the
Committee to uphold the rule of law.

(viii) The AKES Counsel outlined the pending court matters as follows:

» Notice of Appeal on Miscellaneous Civil Application No. 13 of 2002, being an

appeal by the Parents Association.

e ELC Civil Case No. 455 0f 2008, filed by the Parents Association against the
Aga Khan Foundation and AKES, claiming among other things, the trust
concept. This was filed after the loss of Miscellaneous Civil Application No. 13
of 2002, where the Minister for Education had been sued for directing the

management of the School to AKES.

e Suit against the Chairman of the Parents Association for conten'wpt, which has

been appealed and is set for hearing on the 15™ of June 2011.
14.1In conclusion, the AKES made an appeal that;

() The Judiciary concludes all pending matters and especially those relating to
the Trust land,;

(i) The Committee as a watchdog of public funds investigates the usage of funds

collected by the Parents Association;

(iii) The Ministry, which has a supervisory role over all the Schools in the country,
looks into the running of the Aga Khan Primary Nairobi and especially the
composition of the Parents Association and who they are accountable to in

the expenditure of funds collected.

2.3MEETING WITH THE TOWN CLERK, NAIROBI CITY COUNCIL

15.0n 26" May, 2011 the Committee held a meeting with the Deputy Town Clerk
accompanied by the Director, Legal Services. They gave the following submission

and tabled supporting documents;

20



(i) The Director Legal Services informed the Committee that between 1953 and 1961,
the Aga Khan Primary School was constructed, with a total cost of Kshs.631,500,
being a grant from the Government of Kenya. On 19" April, 1978 the Aga Khan
Foundation, who were the owners of the land on which the school was built leased
the property to AKES and to run the school. On 25" March 2009, the Parents
passed a resolution to run the school. The Aga Khan institutions in Mombasa and

Kisumu are private and managed by the AKES.

(i) The Committee heard that the school currently has 36 teachers employed by the
TSC, ten (10) teachers employed by the AKES, four (4) support staff employed by
AKES, one (1) teacher employed by the parents, one (1) support staff employed by
the parents and two (2) support staff employed by the Nairobi City Council, though
one of the City Council employees passed on and has not been replaced. The

School has an enrollment of 980 pupils with 453 girls and 527 boys.

(iii) Due to the pending court matters and actions of the former head teacher of Aga
Khan Primary School, he was found to be in contempt of Court and committed to
civil jail. On 4™ March 2011, Mrs. Mary Njung'e was appointed as acting Head
teacher so that operations of the school could continue smoothly. However on 14"
April 2011, a letter revoked the appointment, to save the said Mary Njunge from

suffering the same fate as her predecessor.

(iv)The Deputy Town Clerk informed the Committee that the City Council had been
experiencing internal problems as regards the running of the City Education
Department including poor coordination and a high staff turnover. While giving his
own personal opinion, the Deputy Town Clerk stated that AKES should continue
running the School as per the court orders having knowledge of how AKES runs the

Aga Khan School in Kisumu.

(v) The acting Director of Education informed the Committee that the election of the
School Management Committee had not taken place in 2011 because of the court
ruling. The School however had three accounts which are the General Purpose

Account (GPA), Simba Account and Parents Teachers Association (PTA) Account
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which have not been audited. When the School was de-aided, it was supported by
the Ministry of Education and the Nairobi City Council did not play any role.

2.4MEETING WITH THE MINISTER FOR EDUCATION

16.0n 9" June, 2011 the Committee invited the Minister for education to give the

Ministry’s position on the issue.

() The Minister commenced by giving a historical perspective of the community
assisted schools. He stated that the Government allocated land and issued titles
to various community groupings on the understanding that such land would be
used for educational purposes only and the construction of the physical facilities
would be the joint efforts of the Government and the concerned community

organizations.

(i) The community organizations were to be registered as owners of the land but
hold the same as trustees. The provision of teachers, support staff, teaching and
learning materials and other necessities to facilitate education was the sole
responsibility of the Government through the local councils. The schools

operated as public institutions but the communities acted as sponsors.

(iii) At independence, nothing much changed. It was only that the Schools were to
stop discrimination of enroliment on grounds of race or colour. The schools were
now recognized as community assisted schools. The Minister cited the definitions
of the public school, aided school, unaided school, assisted school and

maintained school as cited in the Education Act, Cap 211 as follows:-

e A ‘public school’ is “a school maintained or assisted out of public funds” and public
funds means “the public funds of the government or the public funds of a local

authority”.

* An ‘aided school’ is a school which receives public funds from the local authority or

Government.
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e An ‘un-aided school’ is a school which does not receive any grants out of public

funds.

e An ‘assisted school’ means a school other than a maintained school which

receives financial assistance from the Ministry or assistance from the TSC
established by the TSC Act.

e A ‘maintained school’ is a school in respect of which the Ministry or a local

authority accepts general financial responsibility for maintenance.

(iv.)

He stated that private schools were not defined in the Act and the only two
categories recognized under the first schedule of the Education Act Cap 211

were public schools and sponsored schools.

(v.) The Minister then stated that according to the definitions in the Education Act:-

(vi.)

(vii.)

An assisted school is a public school
A maintained school is a public school

An un-aided school is a private school

Part IV of the Education Act, Sections 13 to 17 enumerates the process of
registration. When the Aga Khan Primary School started, they ran the GCSE
Programme, which was contrary to the purpose of its registration. The then
Minister for Education wrote a letter to the effect that the School risked

deregistration.

With regard to the Aga Khan school Nairobi, the Minister informed the Committee
that the land where Aga Khan Primary Nairobi is built was given to His Highness
the Right Honorable Sultan Mohamed Shah P.C, G.CV.C. the Aga Khan on 1%
April, 1951 for three (3) years in trust for the people of Kenya. There were special

conditions for granting the land and they included that the land be used for



(viii.)

(ix.)

educational purposes only and it was not transferable without consent of the
governor (the President). The teachers and support staff were the sole

responsibility of the Government through the local council.

On 9" October 2001, the then Education Permanent Secretary, Prof. J.C.
Kiptoon , informed the AKES that all Aga Khan Schools had been de-aided. This

according to the Minister was a wrong move and this is why the TSC continued
providing teachers to the School. The de-aiding process was however never
concluded and this led the parents to file a suit in Court. The Court ruled in favour
of AKES. The Minister was however of the opinion that, if the legal premise had
been followed properly, i.e if the Attorney General wouid have entered
appearance on behalf of the Ministry of Education and if the Nairobi City Council
would have been enjoined in the Suit or served to appear in court, the ruling may
have been different. The Minister explained that he has no mandate to go to

court other than through the Attorney General's office.

The Minister claimed that the courts were being used to intimidate him but he
was on the parents’ side. The Ministry has however tried to solve the impending
disputes through dialogue by holding meetings with AKES and the parents and
chaired by the Ministry’'s Permanent Secretary. The two groups are still
consulting in order to come up with an amicable solution as the Minister felt that
there was need to strengthen the partnership that existed with the sponsors. He
informed the Committee that a team had been formed to consider the matter and

come up with a way forward.

The Minister stated that he was not aware how much fees is charged by the Aga
Khan but he would find out and inform the Committee. He however informed the
Committee that the fear of the parents was the anticipation of an increment in
fees if the school was privatized therefore implying that most children would miss
out on their right to education. The Minister stated that the school had received
Ksh.3,565,420 for the Simba Account and Ksh.1,435,194 for the General
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Purpose Account as FPE funds since 2003.

17.The Minister informed the Committee that the Mitigation Counsel in the AGs
chambers, advised him the Education Act does not concern itself much with who
owns the land on which the institution stands but rather who makes it function as a

school. If it is the state regardless of who owns the land, it makes it a public school.

18.The counsel further advised him to give directions as to the ownership, management
and control of the school (see Appendix iv).
19. The Minister stated that he;- -

(i) will order an immediate stop to FPE funding to Aga Khan as he doesn’t see the

justification for the capitation.

(ii) Will ensure the Director of Legal Services in the Ministry for Education and the
AG are enjoined in the case by the PTA. The Ministry will appeal against the

ruling to privatize Aga Khan Primary School.

(i) Will ensure that a quality inspection of the school is carried out to determine if it

is operating normally despite the lack of a substantive head teacher.



CHAPTER THREE
3.0 OBSERVATIONS OF THE COMMITTEE
The Committee made the following observations:-

() The Committee noted with concern that the ruling by the courts that the
management of the school be handed over to Aga Khan Education Services was not

being upheld.

(i) It is not clear who is managing the school at the moment as there is no School
Management Committee (SMC) as per the Education Act, Cap 211. Both the
parents and AKES had separate accounts and were collecting school fees. Further,

the school was receiving FPE funds.

(iii) There are pending cases in court regarding the dispute over the management and

ownership of the school.

(iv)The Attorney General failed in his role as the chief Government advisor in

representing the Ministry during the Court cases.

(v) The Minister has not given a clear policy direction on the matter including taking the
necessary steps to appeal against the ruling of the court despite the Ministry's
position that Aga Khan Primary School is a public school.

(vi)Apart from other grants from the Government, Aga Khan Primary School, Nairobi
has continued to receive FPE funds since 2003 to date despite the courts’ ruling
granting management to AKES. The school has to date received a total of Ksh.
5,000,614 that is Ksh.3,565,420 for the Simba Account and Ksh. 1,435, 194 for the

General Purpose Account as FPE funds.

(vi)  The parents of Aga Khan Primary School, Nairobi operate an account while the
AKES also operates a separate account and the school bursar is employed by

AKES to manage the account of AKES only. The Committee noted with concern that
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no audit of the school accounts had been done to ensure accountability for tax

payers money.

(viii) Aga Khan Primary school, Nairobi has thirty six (36) TSC teachers but has
continued to operate without a head teacher. The Committee notes that lack of a
head teacher will negatively affect the smooth running and performance of the

school.

(ix) The Directorate of City Education is not conversant with the on-going issues in the
school despite its key role in supervising such schools. The Committee noted with

concern that the Directorate’s oversight role was poorly being implemented.

(x) The Quality Assurance and Standards Office has not carried out any quality
inspection in the school since 2007 to ascertain whether operations in the school

were running normally despite the on-going tussles.

(xi) The pupils are the main victims of the dispute over ownership and management

between the AKES and the parents which could negatively affect their performance.
Therefore concerning the prayer of the petitioners;

) THAT within twenty (21) calendar days of the Petition, the Government,
through the Minister for Education, affirms that Aga Khan Primary

School is a public primary school under the City Council.

i) THAT The Government through the Minister for Lands affirms that the
land on which the school is built was and still is public land held in trust
by the Aga Khan, as is clear in its original title no 8620 indicated in the

title and the special conditions for its grant.

iii) THAT the Government, through the Minister for Education and the
Minister for Lands, takes immediate and urgent action to protect and
safeguard Aga Khan Primary school, its land and its assets and protect

and support the Parents Teachers Association, the School Management
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Committee, the teachers and pupils of the school from undue

interference from the Aga Khan Education Service.

iv) THAT the Government, through the Minister for Education and the
Minister for Lands, directs Aga Khan Education Service to play its role
as a sponsor and refrain from interfering with the day-to-day

management of the administration of the school.

v) THAT the Government, through the Minister for Education, restrains the
Town Clerk from handing over the school for private use as the school

is a public institution.
The Committee observed that;

(i) The Government through the Minister for Education has affirmed that Aga Khan
Primary School, Nairobi is a public school under the City Council of Nairobi. The
Committee is however of the view that the Ministry has not taken the necessary

steps to affirm the same.

(i) The land in which the school is built was leased to H. H. Sultan Mohamed Shah
to hold in trust for education purposes, as is clear in its original title No. 8620 on
land L.R. 209/3576. Under the special conditions of the title, the Government
shall have a right to resume possession of all or any part of the land in this grant
if required for development or for public purposes without paying compensation

except in respect of approved buildings.

(iii) Under the prevailing circumstances, the Minister cannot stop the Aga Khan
Education Services from interference in the school management as the court's
ruling is in favour of AKES managing the school. Further, a temporary injunction
prevents the parents from managing the Aga Khan Primary school, Nairobi and
from holding any meetings where the agenda impacts the running and
management of Aga Khan Primary School, Nairobi pending the hearing and

determination of the suit.
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(iv) The Ministry should uphold the rule of law and take appropriate action.
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CHAPTER FOUR
4.0 RECOMMENDATIONS AND CONCLUSIONS

From the submissions, the Committee made the following major recommendations:-

1. The Minister for Education and stakeholders must uphold and respect the rule of

law. The Minister for Education should further do the following:
e Take urgent and appropriate action to ensure that the school runs smoothly.

e Order a quality inspection of the school to ascertain whether the quality of
education in the school has been compromised and take the necessary

remedial measures.
e Immediately carry out an audit of the school accounts.

e Determine whether the special conditions under the lease to the Aga Khan

Foundation have been breached and take the necessary action.

e Take a clear position and gives direction on all other “‘community assisted”

schools to avoid similar disputes in future.

2. That the Attorney General as the Government's chief legal advisor takes the
responsibility of representing the Ministry in legal matters. In this case, the AG failed
to represent the Ministry in the suit.

3. That the Directorate of City Education at the City Council of Nairobi takes up its

supervisory role of schools under it's jurisdiction as per the Education Act.
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MINUTES OF THE FIFTEENTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION, RESEARCH AND TECHNOLOGY HELD
ON _TUESDAY, 10™ MAY 2011 IN THE SMALL DINING HALL,
PARLIAMENT BUILDINGS AT 10.00 AM.

PRESENT: The following Members of the Committee were present:-
The Hon. (Dr.) Wilbur Ottichilo, M.P. - Acting Chairperson
The Hon. John Pesa Dache, M.P.

The Hon. B.C. Muturi Mwangi, M.P.

The Hon. Alfred B. Odhiambo, M.P.

The Hon. Danson Mwazo Mwakulegwa, M.P.

The Hon. David Njuguna, M.P.

ABSENT WITH APLOGY

The Hon. David Koech, M.P - Chairperson

The Hon. F.T. Nyammo, M.P- Vice-Chairperson
The Hon. Shakila Abdalla, M.P.

The Hon. (DR.) Joyce Laboso, M.P.

The Hon. Muhamed Sirat, M.P.

IN ATTENDANCE - NATIONAL ASSEMBLY
M. J. Chesire - Clerk Assistant
MIN. NO.95/2011 - REMARKS OF THE CHAIRMAN

The Acting Chairperson called the meeting to order at 10.30 a.m. and
opened with a word of prayer. He informed the Committee that he was
holding brief for the Chairperson who was attending a sub-Committee of
the Liaison Committee at Kenyatta International Conference Centre.

MIN. NO.96/2011 E ADOPTION OF THE AGENDA
The Committee adopted the Agenda of the sitting as follows:
i Apology

ii. Confirmation of previous Minutes

iii.  Matters Arising

iv.  Consideration of Legal Opinion on the Aga Khan Primary School
Petition

v.  Any Other Business

vi.  Date of Next Meeting



MIN. NO.S97/2011 - CONFIRMATION OF PREVIOUS MINUTES
Minutes of the Fourteenth Sitting held on Thursday, 5% May 2011 were
confirmed by the Members present and signed by the Chairperson after
being proposed by Hon. Pesa, MP and seconded by Hon. Odhiambo, MP.
MIN. NO.98/2011 - MATTERS ARISING

The following matters arose:

i) Under Min. No. 91/2011 the Committee was informed that
confirmation is being awaited on the proposed visit to China.
Efforts to contact the Kenya Mission in Beijing, through telephone
calls and emails, have been unsuccessful. The Secretariat was asked
to continue trying and advise the Committee on the way forward.

i) Under MIN. 92/2011 the Committee was informed plans were
underway on the proposed workshop in Naivasha between 16t
and 19" June 2011. A letter to SUNY to request for facilitation of
the said workshop has been approved by the Clerk and was
awaiting his signature before dispatch.

Members discussed on the timing of the workshop and
unanimously agreed to reschedule it to 23 to 26t June 2011. This
will be after the reading of the National Budget and Members and
other stakeholders attending the workshop will have scrutinized
provisions in the national budget relating to the education sector.

iii) Under MIN. 93/2011 the Hon. Ottichilo, MP informed the Committee
that during the 4™ Annual Science and Technology Dissemination
Conference and Exhibition at the Kenyatta International
Conference Centre between 3 and 6" of May 2011, the National
Council for Science and Technology (NCST) launched its first
strategic Plan. NCST, also during the conference, undertook to
present the TIVET Bill before the Committee in due course. The
Secretariat was asked to liaise with the NCST to provide a copy of
their Strategic Plan to the Committee.



MIN. NO.99/2011 - CONSIDERATION OF LEGAL OPINION
ON THE AGA KHAN PRIMARY
SCHOOL PETITION

The Committee considered a legal opinion given to the Committee by the
Legal Department of Parliament on the petition on the ownership of the
Aga Khan Primary School and in reference to a letter from Messrs Njoroge
Regeru and Company Advocates dated 20t April 2011. The letter was
contending that the petition should not be considered by the Committee
because the matter was sub-judice and Parliament had no constitutional
mandate to determine dispute between parties.
The legal opinion from the Legal Department stated as follows:

i) That Standing Order 80(4) was clear that the onus of showing that a

matter is sub-judice lies on the member alleging it. In this case
Messrs Njoroge and Company Advocates should prove that.

ii) That court documents regarding the case were more than four months
old and that nothing produced by the Advocates provided any
evidence that the case has never been set down for hearing this
year.

iii) That the Standing order does not envisage it to be the role of the
Speaker to make inquiries at court registries to establish the status of
matters before them.

iv) That since no evidence has been produced to the Chair that there are
any active criminal or civil proceedings in the High Court ELC Civil
Case Number 455 of 200, Albert Ekirapa and 9 others Vs Aga Khan
Foundation and Aga Khan Education Services, Kenya. Under such
circumstance the Chair should direct that debate on the petition
thereon is not sub-judice and may be proceeded with by the
Committee immediately at the conclusion of that directive. The
reasons behind this are
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(a)The legislative and deliberative authority of the
National Assembly is derived from the people and
cannot be obstructed by any person or authority

(b)The National Assembly has a constitutional oversight
role and this mandate must not be curtailed where
there are no justifying circumstances.

(c) That when the House and its committees exercise its
powers, it is not at the level of the courts of law and
thus cannot conclusively determine disputes and lacks
the authority to overturn a decision of the High Court.

(d)That considering that the National Assembly draws its
mandate directly from the people, there may be
instances when there is a pressing need for debate on
the policy matters connected to an ongoing inquest.

(e) That the Chair will retain the right to exercise discretion
and waive the sub-judice rule where a need for public
debate can be demonstrated. In such instances a clear
distinction must be maintained between policy matters
and the details of a case.

(f) That this matter appears to have been concluded by the
trial court and therefore, there is no likely prejudice at
all as the deliberations by the Committee and the
House is not an Appeal against the decision of the High
Court.

After lengthy discussions, it was the opinion of the Committee that the
Legal Department needs to reconsider all issues and documents
relating the issue in question, before giving its considered advise on
the way forward to the Committee.

In view of the above, the Committee agreed that after scrutiny of the

documents the Legal Counsel to meet with Committee on Wednesday,
11t May 2011 at 11.00 a.m.

MIN. NO.100/2011 - ANY OTHER BUSINESS
The Committee was informed on the visit to non-formal schools in Nairobi
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on Thursday, 12" May 2011 and that the Ministry of Education has been
informed. As advised by the Director, City Education the schools to be
visited are Palm Olive Academy, St. Cecilia Self Help Academy and Joowi
School, all in Kibera, Langata Constituency. The schools have been informed
of the visit and are waiting the Committee. Transport will leave Parliament
at 8.30 a.m.

The Committee will visit other non-formal schools in other areas before
compiling its report for presentation to the House.

MIN. NO.101/2011 - DATE OF NEXT MEETING
The Chairperson adjourned the sitting at 11.05 a.m. until Wednesday, 11t
May 2011 at 11.00 a.m.

SIGNED: HON. DAVID K. KOECH, MP

DATE: 11™" MAY 2011

35



MINUTES OF THE SIXTEENTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION, RESEARCH AND TECHNOLOGY HELD
ON_ WEDNESDAY, 11™ MAY 2011 IN THE COMMITTEE ROOM 9,
PARLIAMENT BUILDINGS AT 11.00 AM.

PRESENT: The following Members of the Committee were present:-
The Hon. David Koech, M.P - Chairperson

The Hon. (Dr.) Wilbur Ottichilo, M.P.

The Hon. John Pesa Dache, M.P.

The Hon. B.C. Muturi Mwangi, M.P.

The Hon. Alfred B. Odhiambo, M.P.

The Hon. Shakila Abdalla, M.P.

ABSENT WITH APLOGY

The Hon. F.T. Nyammo, M.P- Vice-Chairperson
The Hon. (DR.) Joyce Laboso, M.P.

The Hon. Muhamed Sirat, M.P.

The Hon. Danson Mwazo Mwakulegwa, M.P.
The Hon. David Njuguna, M.P.

IN ATTENDANCE - NATIONAL ASSEMBLY
M. J. Chesire - Clerk Assistant
MIN. NO.102/2011 - REMARKS OF THE CHAIRMAN

The Chairperson called the meeting to order at 11.30 a.m. and opened with
a word of prayer. He informed the Committee that the investigation into
the Petition on the Aga Khan Primary School was long overdue and that it
was high time that Committee finalized and compile a report on the same.
In the mean time the Chair should request for extension of time for the
House since the stipulated period of 21 days had lapsed.

MIN. NO.103/2011 - ADOPTION OF THE AGENDA
The Committee adopted the Agenda of the sitting as follows:
vii.  Apology
viii. Confirmation of previous Minutes
iX.  Matters Arising
X. Consideration of Legal Opinion on the Aga Khan Primary
School Petition




xi.  Any Other Business
xii.  Date of Next Meeting

MIN. NO.104/2011 - CONFIRMATION OF PREVIOUS MINUTES
Minutes of the Fifteenth Sitting held on Tuesday, 10t May 2011 were
confirmed by the Members present and signed by the Chairperson after
being proposed by Hon. Muturi, MP and seconded by Hon. Odhiambo,
MP.
MIN. NO.105/2011 - MATTERS ARISING
The following matters arose:
Under Min. No. 98/2011 the Committee was informed as follows:

iv) Under Min. No. 98/2011 (i) the Kenya Embassy in China had advised

that the visit be postponed because China was preparing to host
the Kenya Parliamentary Service Commission which is scheduled to
visit between 22 and 26™ May 2011. The Committee therefore
proposed to undertake the visit between 19t and 25t June 2011.

v) Under Min. No. 98/2011 (ii) the Committee agreed to meet with the
National Council for Science and Technology (NCST) to discuss its
strategic plan on a date to be agreed later.

vi) Under MIN. No.100/2011 the visit to non-formal schools (Palm Olive
Academy, St. Cecilia Self Help Academy and Joowi School) in
Kibera on 12" May 2011 had been finalized. The Chairperson
requested the Members to confirm attendance to ensure that the
visit takes place as planned.

MIN. NO.106/2011 - PETITION ON THE AGA KHAN
PRIMARY SCHOOL

The Committee considered a legal opinion given to the Committee on the
petition on the ownership of the Aga Khan Primary School.

The legal opinion advised the Committee that the issue regarding the
ownership of the school was not sub-judice because the case in the High
Court on the same school had been dormant for the last four months. After
all it was the onus of the claimant, and not the Committee, to prove that
the case was in fact sub-judice. The Committee was therefore advised to



proceed with its investigation on the management and operations at the
school and not the ownership.
After lengthy discussions the Committee agreed to summon the following
persons:

i) The Town Clerk on Wednesday, 18" May 2011 at 10.00a.m.

ii) Parents/Teachers Association on Thursday, 19t May 2011 at

10.00am.m. and Aga Khan Education Services at 12.00 O’clock
iii) Hon. Jeremiah Kioni, MP on Wednesday 25t May at 11.00a.m.
iv) Minister for Education on Thursday, 26t May 2011 at 10.00a.m.

The Committee agreed to compile its report on the Petition on 31 May
2011.

MIN. NO.107/2011 - DATE OF NEXT MEETING
The Chairperson adjourned the sitting at 1.10 p.m. until Thursday, 12t May
2011 at 9.00 a.m.

SIGNED: HON. DAVID K. KOECH, MP
(CHAIRPERSON)

DATE: 18™ MAY 2011
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MINUTES OF THE NINETEENTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION, RESEARCH AND TECHNOLOGY HELD
ON _ WEDNESDAY 18™ MAY 2011, IN ROOM 7, MAIN PARLIAMENT
BUILDINGS AT 11:00AM.

PRESENT

The Hon. David Koech, M.P. — Chairperson

The Hon. F.T.Nyammo, M.P. — Vice Chairperson
The Hon. B.C. Muturi Mwangi, MP.

The Hon. (Dr.) Wilbur Otichilo, M.P.

The Hon. Alfred Bwire Odhiambo, M.P.

The Hon. John Dache Pesa,M.P

The Hon. Danson Mwazo Mwakulegwa, M.P.

ABSENT WITH APOLOGIES

The Hon. Shakila Abdalla, M.P.
The Hon. David Njuguna, M.P
The Hon. (Dr.) Joyce Laboso, M.P.
The Hon. Mohammed Sirat, M.P

IN ATTENDANCE NATIONAL ASSEMBLY
Ms. Josephine Kusinyi - Clerk Assistant
Ms. Veronica Kibati  -Research Assistant

IN ATTENDANCE

Mr. Omar Abdi -Deputy Town Clerk

Mr. Aduma Owuor  -Director, Legal Affairs

Mr. Andrew Mwanthi -Acting Director, City Education

Mr. Peter Eregae -Deputy Secretary, Ministry of Local Government

MIN. NO. 117/2011 PRELIMINARY

The meeting began with a word of prayer.

MIN. NO. 118/2011 ADOPTION OF THE AGENDA

Members adopted the agenda of the meeting.
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MIN. NO. 119/2011 CONFIRMATION OF MINUTES

Minutes of the Sixteenth Sitting held on 11" May 2011, were confirmed as a
true record.

MIN. NO. 120/2011 MATTERS ARISING

i) Under Min. 102/2011, the Chair informed members that the Chair had
requested the Speaker for extension of time, to table the report on
the Petition in June. The Speaker agreed that the same should be
tabled by 14* June 2010.However the Chair was to make this
request formally on the floor of the House during the afternoon
sitting.

ii) Under Min 105/2011(i), Members resolved to undertake the Korea
visit from 26t — 30% June 2011. '

iii) Under Min 105/2011(ii), Members resolved to meet the NCST on 8t
June 2011, to deliberate on the progress of upcoming bills i.e TIVET
and the Science & Technology Innovation Bill, the progress on the
construction of their headquarters and a run down on their
strategic plan.

iv) Under Min 105/2011(iii), the Chair informed members that the visit to
non formal schools was successful; however the Committee could
not visit Joowi School because of lack of time.

MIN. NO. 121/2011 MEETING WITH THE TOWN CLERK, NAIROBI
CITY COUNCIL

The Deputy Town Clerk presented the Town Clerk’s apologies as he was in
Korea on official duty and welcomed members of his team to introduce
themselves.

After introductions, the Director, Legal Affairs informed the Committee that
there had been a long outstanding battle on the ownership of Aga Khan
Primary, leading to Court proceedings and specifically High Court Case
number 13 of 2002 and 455 of 2008.The matter is still in Court and in fact
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last year, the Head Teacher was charged with Contempt of Court.

The Acting Director City Education on his part, informed members that the
School had teachers employed by TSC, the school’s PTA and the Aga Khan
Education Service. He however did not have the exact number of teachers
employed by each of the parties but he would avail this information to the
Committee the next day. He further stated that he had complied with the
Court orders by instructing the Head teacher to hand over the school to the
Education service and this did not in any way affect the School’s
performance.

A short while after commencement of the meeting with the officers from the
Council, the Committee was of the opinion that the team was not well
prepared for the meeting, as most questions were not answered to the
satisfaction of members and no documents were availed to the committee
to support information given to the Committee.

The Chair informed the team that it was crucial for their input to be
included in the Committee’s report to the House and as such, they needed
to give the Committee as much information as possible.

The officers indeed confirmed that they were not well prepared for the
meeting as the invitation letters had been received very late.

As the team before the Committee was not well prepared, the Chair
rescheduled the meeting to 26" May 2011 at 10:00am.In the said meeting,
the team should address the following;

-Who pays teachers and support staff?

-Whether there is a formal committee that runs the School?

-Whether the parents contribute to the running of the School

MIN. NO. 122/2011 ANY OTHER BUSINESS

The meeting with the Minister for Education which had earlier been
scheduled to take place on the 26™ May 2011, to be rescheduled to 7t June
2011.
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MIN. NO. 123/2011 DATE OF NEXT SITTING

The next meeting would be held on 19t May 2011, at 10:00 am.

MIN. NO. 124/2011 ADJOURNMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at 12:10

SIGNED: HON. DAVID K. KOECH, M P
(CHAIRPERSON)

DATE: 7™ JUN E 2011
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MINUTES OF THE TWENTIETH SITTING OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION, RESEARCH AND TECHNOLOGY HELD
ON THURSDAY 19™ MAY 2011, IN ROOM 9, MAIN PARLIAMENT
BUILDINGS AT 10:00AM.

PRESENT

The Hon. David Koech, M.P. — Chairperson

The Hon. F.T.Nyammo, M.P. — Vice Chairperson
The Hon. B.C. Muturi Mwangi, MP.

The Hon. (Dr.) Wilbur Otichilo, M.P.

The Hon. John Dache Pesa,M.P

The Hon. David Njuguna, M.P

ABSENT WITH APOLOGIES

The Hon. Shakila Abdalla, M.P.

The Hon. (Dr.) Joyce Laboso, M.P.

The Hon. Mohammed Sirat , M.P

The Hon. Alfred Bwire Odhiambo, M.P.

The Hon. Danson Mwazo Mwakulegwa, M.P.

IN ATTENDANCE NATIONAL ASSEMBLY

Ms. Mary Chesire -Clerk Assistant

Ms. Josephine Kusinyi - Clerk Assistant

Ms. Veronica Kibati -Research Assistant

IN ATTENDANCE AGA KHAN PRIMARY SCHOOL
Mr. Anthonny Kimuri -Chairman, PTA

Ms. Mary Joseck -Treasurer

Mr. David Njoroge -Class 7 Parents representative
Wanja Njage -Class 4 Parents Representative
Maureen Kabosi -Class 1 Parents Representative
Mugo Kamau -Class 6 Parents Representative
Mary Njunge - Acting Head teacher

Amos Muiruri -Former Head teacher



MIN. NO. 125/2011 PRELIMINARY

The meeting began with a word of prayer.

MIN. NO. 126/2011 ADOPTION OF THE AGENDA

Members adopted the agenda of the meeting.

MIN. NO. 127/2011 CONFIRMATION OF MINUTES

Minutes of the 17% and 18" Sittings held on 11t and 12* May 2011
respectively, were confirmed as a true record.

MIN. NO. 128/2011 MATTERS ARISING

Members noted that the following matters had not been captured by
Minutes of the 19t Sitting:

i.  The issue of Corporate Social responsibility.

ii. Drilling of students.

iii.  Current curricula review.

MIN. NO. 129/2011 _MEETING WITH THE PTA AGA KHAN PRIMARY
SCHOOL
i. After introductions, the meeting commenced. The Chairman of the
Aga Khan PTA informed the meeting as follows:

ii. In 1954, the Government granted land to Sultan Hussein Shah to hold
in trust for 3years, for Education purposes. The grant was to be
extended on special conditions that the land shouldn’t be transferred,
leased out, sold or mortgaged without consent from the
Commissioner of Lands.

iii. The land had two title deeds, one for the land on which the School
stands and the other for the land on which the principal’s house
stands. However the 2 title, the land on which the Principal’s house
stands cannot be traced and a search at the Lands office is not possible
as the land reference number is not known. However, apartments
have been erected on that piece of land and it is feared that there
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could be possible encroachment on the land. (A copy of title deed
covering the area on which the school stands was tabled before the
Committee)

Initially in 1954, Kshs.32, 000 was needed for development on the
land and the Government of Kenya gave Khsh.16, 000/= for that. In
subsequent years and by 1960, the Government had given a total of
Kshs.700, 000/= for construction of classrooms, lavatories and
administration block. The input from Aga Khan was basically from the
community that lived around parklands area. The other infrastructure
like swimming pool, gallery and 8-4-4 block have been put up by the
parents.(A document showing that government funds were used was
tabled before the committee, but the Chair ruled that the same was
inadmissible as it did not bear any signature. An authenticated
document was to be forwarded to the Secretariat in due course.)

In 1978, the land was transferred to Aga Khan Foundation Services.
This was a transaction effected through the commissioner of lands.

The School has a total of 36 teachers employed by the TSC, 8 teachers
employed the Sponsor and one teacher employed by the School
Management Committee. Each party pays its own teacher. The School
Bursar is also an employee of the Sponsor. The Head teacher is not
privy to the amount of salaries paid by the Sponsor and sometimes
enforcing assignment on these employees is difficult.

Parents during their AGM sometime back, introduced payment of
child support funds, which were to cater for payment of workers
employed by the parents. The same meeting also agreed that a
representative of the parent and the head teacher be signatories to the
School’s accounts. This did not go down well with the Sponsor and a
major rift with the Management and the Sponsor ensued. The Bursar
would collect funds from the parents and decide whether to deposit it
in PTA or Sponsor’s Account. Parents were informed to be paying into
the PTA’s Account and bring the deposit slip to the Bursar but this has
yet to be fully realized. The Bursar can only deposit the funds into the
Account but he cannot access the funds. In terms of ascertaining how
much has been fully paid by parents is difficult. Any further
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communication to the parents to insist on the issue of accounts was no
longer possible for fear of being cited for contempt.

Most of the parents of the Asian community prefer to pay their fees to
the AKES account. Out of the 980 pupils in the School, 21 are Hindu
and 25 Ismaili. (The Acting Head teacher tabled a document in respect
of these numbers.)

Due to the confusion in terms of funds and accounts, the School
requested the Nairobi City Council to give them an accounting officer.
This was done but the officer was withdrawn when the Court ruled in
2007 that parents should pay their funds to the Aga Khan Education
Service. The PTA has made an appeal to set aside the ruling.

During the financial year 2003/2004 when the 1% batch of 2Million
was released as FPE funds to the account operated by AKES, the
amount was returned. The FPE funds are now received in the PTA
Account. The account has over Ksh.1,000,000 however no
development has been done in the School since 2007, since any
attempt to utilize the money is taken as contempt of Court and the
signatories are not allowed to meet anywhere. The Ministry of
Education gives GPA and money for textbooks. The books have been
bought as guided by the Ministry. City Hall does not give funds but
offers services such as auditing and workers. However in December
2008, the AKES supplied the School with IRE books and a few story
books.

The School Instructional Material Committee ratifies Suppliers. The
Orange book gives guidance on what is to be bought by FPE funds.
The approved Suppliers with a cordial relationship with the School
then provide services, to be paid at a later date. The School however
desperately needs to fully run and purchase supplies urgently. It is
hoped that after the meeting with the Permanent Secretary for the
Ministry of Education scheduled for 31¢ May 2011, this matter will be
sorted out.

As to why the Head teacher never handed over the School to AKES as
directed by the Director City Education, he stated that he received the
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letter much letter. However, together with the PTA Chairman, they
had been summoned to the Director City Education’s office on the 21+
of January 2011.The said letter of handing over was read and shown
to them and then withdrawn from them. The Head teacher found it
strange but just waited. Those present during the meeting were:
Madam Tabitha Kamau, who was then the acting Director City
Education, Councillor Bukachi in charge of Education at Nairobi City
of Nairobi and Mr. Kisiang’a, a representative of the TSC.

After the letter was withdrawn, the acting Director City Education
instructed the Head teacher to await further instructions. The Head
Teacher never received the letter until after the Director had left
office, which was about two weeks later. Before long he was arrested
for Contempt and after his release, he was posted as Head teacher to
Kahawa Garrison Primary School.

The Acting head teacher informed the Committee that the issues
revolving around the School had not affected the Schools
performance. (She tabled the School’s performance record before the
Committee.)

NO. 131/2011 DELIBERATIONS

The Chair of the PTA informed the Committee that all that the parents
wanted is for the Minister of Education to:

I.
ii.
iii.

MIN.

Ensure smooth running of the School.

Implement the policies already in book.

Advice the Ministry of Local Government to have the land reverted
back to its rightful owners.

NO. 132/2011 ANY OTHER BUSINESS

The terms of reference for the Education Task force should be placed
as an agenda for the next meeting.

The Chair informed Members that the non formal schools’ visit to
Mombasa had been cancelled.
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MIN. NO. 133/2011 DATE OF NEXT SITTING

The next meeting would be held on 25 May 2011, at 11:00 am.

MIN. NO. 134/2011 ADJOURNMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at 12:20

SIGNED: HON. DAVID K. KOECH, M P
(CHAIRPERSON)

DATE: 7™ JUNE 2011
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MINUTES OF THE TWENTY FIRST SITTING OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION, RESEARCH AND TECHNOLOGY HELD
ON_ WEDNESDAY 25™ MAY 2011, IN ROOM 9, MAIN PARLIAMENT
BUILDINGS AT 11:20AM.

PRESENT

The Hon. David Koech, M.P. — Chairperson
The Hon. (Dr.) Wilbur Otichilo, M.P.

The Hon. John Dache Pesa,M.P

The Hon. David Njuguna, M.P

The Hon. Danson Mwazo Mwakulegwa, M.P.

ABSENT WITH APOLOGIES

The Hon. F.T.Nyammo, M.P. — Vice Chairperson
The Hon. B.C. Muturi Mwangi, MP.

The Hon. Shakila Abdalla, M.P.

The Hon. (Dr.) Joyce Laboso, M.P.

The Hon. Mohammed Sirat , M.P

The Hon. Alfred Bwire Odhiambo, M.P.

IN ATTENDANCE

The Hon. Shakeel Shabbir, M.P.

IN ATTENDANCE NATIONAL ASSEMBLY
Ms. Mary Chesire -Clerk Assistant

Ms. Josephine Kusinyi - Clerk Assistant

Ms. Rebecca Tonkei -Research Assistant

Mr. Sherrifsam Mwendwa  -Legal Counsel

IN ATTENDANCE

Mr. Arif Neky -Regional CEO, Aga Khan Foundation
Mr. Moez Jamal -Chairman, Aga Khan Education Services (AKES)Mr.
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Njoroge Regeru -Counsel, AKES
Mr. G.N.Thuo -Counsel, AKES

MIN. NO. 135/2011 PRELIMINARY

The meeting began with a word of prayer.

MIN. NO. 136/2011 ADOPTION OF THE AGENDA

Members adopted the agenda of the meeting.

MIN. NO. 137/2011 INTRODUCTION

The meeting began by the Chair introducing the Members present. He then
went ahead to give a back ground of the matter before the Committee and
made it clear that the matter pending before the Court will not be discussed
in the forum. He informed the meeting that disclosure on matters of policy
would be important.

MIN. NO. 138/2011 MEETING WITH THE AGA KHAN EDUCATION
SERVICE AND AGA KHAN FOUNDATION

The Chairman, AKES informed the Committee that:

i. The Aga Khan Primary School was established on land granted to His
Highness the Aga Khan for purposes of building a School by funds
donated by him. The Government of Kenya likewise made
contributions towards building of the School.

ii. In 1961, the Nairobi City Council issued a registration Certificate to the
School, showing that the management of the School was by AKES. The
Government decided to aid by providing teachers to the School;
however the management of the School remained with AKES. Students
were admitted to the School on merit and not on any racial
background.

iii. The PTA engaged very well with AKES and did not have any
management role. An executive team appointed by AKES was charged
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with the responsibility of running the School.

The School’s head teacher was paid by both TSC and AKES. AKES
catered for housing, utilities, Security and gave a top up of Kshs.
25,000/= over and above what TSC paid the Head teacher. In
addition to this, AKES paid for the additional teachers where the TSC
could not provide, such as the Swim teacher, IT teacher,
Administrative support staff and Security for the School, through
funding collected from the fees.

In 2001, the Government wrote to AKES stating that it wished to
withdraw from aiding the School and as such, AKES should engage
with TSC on how to deal with the teachers. (This letter is to be
forwarded to the Secretariat at a later date).This was to mark the
beginning of the never ending tussles.

The Parents Association on its own accord exerted its influence, which
AKES felt was not right and even instituted a case in Court, with the
Minister for Education as the respondent. AKES joined in the suit as an
interested party.

However, as AKES awaited due process, the Parents Association
started influencing parents. It opened an account to deposit fees,
which it does not account to AKES. Currently, it is not even clear who
runs the School.

Currently, AKES does not receive any fees but supports the School to
the tune of 8 to 10 Million per year, through the generosity of His
Highness the Aga Khan. This amount is used to pay utilities, AKES
teachers, security and support service. Maintenance is done by AKES
but to a very limited extent. Whether the Parents Association does any
maintenance is not within AKES’s knowledge.

The Regional CEO of the Aga Khan Foundation then took over and
informed the Committee as follows:

iX.

That the Foundation is the owner of the property and maintains the
structures for integrity purposes. AKES have only been authorized to
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run the School.

The Foundation supports 800 public Schools and over 200 pre-
schools, in Kenya, Uganda and Tanzania, and has over 20 years
experience in School Management.

The Foundation is a respected partner and has often hosted the donor
round table .The interest of the child is the Foundation’s passion. It
was therefore the Foundation’s appeal to the Committee that the rule
of law be upheld.

NO. 139/2011 PENDING COURT MATTERS

Mr. Njoroge Regeru, AKES Counsel then took the Members through
pending Court Matters as follows:

iil.

MIN.

Notice of Appeal on Miscellaneous Civil Application No. 13 of 2002,
being an appeal by the Parents Association.

ELC Civil Case No. 455 Of 2008, filed by the Parents Association
against the Aga Khan Foundation and AKES, claiming among other
things, the trust concept. This was filed after the loss of Miscellaneous
Civil Application No. 13 of 2002, where the Minister for Education
had been sued for directing the management of the School to AKES.

Suit against the Chairman of the Parents Association for contempt,
which has been set down for hearing on the 15t of June 2011.

NO. 140/2011 DELIBERATIONS

Members then requested to know how other Aga Khan Schools are
run within the Country.

The Meeting was informed by the Regional CEQ of the Aga Khan
Foundation that all other Aga Khan Schools within the Country were
run by AKES as private Schools, charging reasonable fees in
comparison to other private Schools. An example was a fee of Kshs.
12,500 per term, being paid at the Aga Khan Primary School
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Mombasa. Teachers provide extra tuition to the pupils at no extra cost
and exercise and text books are inclusive in the fees.

The performance of the Schools is remarkable, for example in the
national examinations, since 2003 to date, the Aga Khan Primary
School Kisumu has shuttled between positions 1 and 3 in the
Municipality.

Through Professional Development Centres, several head teachers
have been trained, in terms of capacity building and the Government
through the Kenya Institute of Education has selected and sent teachers
every year to the Aga Khan University, at a subsidized rate.

The issue of racial discrimination does not arise as only 5% of the
entire student population in the Schools is Ismaili Muslims, while nine
of the eleven Schools in the Country have fully Kenyan Staff and the
total number of expatriate staff amount to only 5%.

Finally, the AKES would appeal to:
a) The Judiciary to conclude all pending matters and especially those

relating to the Trust land

b) The Committee as a watchdog of public funds to look into the use
of funds collected by the Parents Association

c) The Ministry that has a supervisory role over all the Schools in the
Country, to look into the running of the Aga Khan Primary Nairobi
and especially the composition of the Parents Association and who
they are accountable to the expenditure of funds collected.

MIN. NO. 141/2011 AOB

The Chair thanked and appreciated the Aga Khan Foundation and the Aga
Khan Education Service on the work they were doing within the Country

and assured them that the Committee will uphold the Rule of law.
MIN. NO. 142/2011 DATE OF NEXT SITTING

The next meeting would be held on 26t May 2011, at 10:00 am.
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MIN. NO. 143/2011 ADJOURNMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at 1:00 pm.

SIGNED: HON. DAVID K. KOECH, M P
(CHAIRPERSON)

DATE: 7™ JUNE 2011
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MINUTES OF THE TWENTY SECOND SITTING OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION, RESEARCH AND TECHNOLOGY HELD
ON THURSDAY 26™ MAY 2011, IN THE COMMITTEE ROOM ON 2ND
FLOOR, CONTINENTAL HOUSE, AT 10:30AM.

PRESENT

The Hon. David Koech, M.P. — Chairperson

The Hon. F.T.Nyammo, M.P. — Vice Chairperson
The Hon. B.C. Muturi Mwangi, MP.

The Hon. (Dr.) Wilbur Otichilo, M.P.

ABSENT WITH APOLOGIES

The Hon. John Dache Pesa, M.P

The Hon. David Njuguna, M.P

The Hon. Danson Mwazo Mwakulegwa, M.P
The Hon. Shakila Abdalla, M.P.

The Hon. (Dr.) Joyce Laboso, M.P.

The Hon. Mohammed Sirat , M.P

The Hon. Alfred Bwire Odhiambo, M.P.

IN ATTENDANCE NATIONAL ASSEMBLY
Ms. Mary Chesire -Clerk Assistant

Ms. Josephine Kusinyi - Clerk Assistant

Ms. Rebecca Tonkei -Research Assistant

IN ATTENDANCE NAIROBI CITY COUNCIL
Mr. Omar Abdi -Deputy Town Clerk

Mr. Joshua Aduma -Director, Legal Services

Mr. Andrew Mwathi  -Acting Director City Education
MIN. NO. 144/2011 PRELIMINARY

The meeting began with a word of prayer.
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MIN. NO. 145/2011 ADOPTION OF THE AGENDA

Members adopted the agenda of the meeting.

MIN. NO. 146/2011 INTRODUCTION

The meeting began by the Chair introducing the Members present. He then
welcomed the Deputy Town Clerk to introduce his team.

MIN. NO. 147/2011 MEETING WITH THE DEPUTY TOWN CLERK,

NAIROBI CITY COUNCIL

The Director Legal Services informed the Committee that:

ii.

iil.

Between 1953 and 1961, the Aga Khan Primary School was
constructed, with a total cost of Kshs. 631,500, being a grant from the
Government of Kenya.

On 19t April 1978, the Aga Khan Foundation, who were the owner of
the land on which the School stood, leased the property to Aga Khan
Education Services, to run the School.

On 25% March 2009, the Parents passed a resolution to run the

School. The Aga Khan institutions in Mombasa and Kisumu are private
and run by the AKES.

Currently the School has 36 teachers employed by the TSC,10 teachers
employed by the AKES, 4 support staff employed by AKES, 1 teacher
employed by the parents, 1 support staff employed by the parents and
2 support staff employed by the Nairobi City Council, though one of
the City Council employees passed on and has not been replaced. The
School has a population of 980 pupils, 453 girls and 527 boys.

Due to the pending Court matters and actions of the former head
teacher, he was found to be in contempt of Court and detained in
civil jail. On 4% March 2011, Mary Njunge was appointed as acting
Head teacher, so that affairs of the School are not interrupted.
However on 14" April 2011, a letter was done, revoking the
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appointment, to save the said Mary Njunge from suffering the same
fate as her predecessor.

The Deputy Town Clerk then informed the Committee that the Council had
its own internal problems as regards the running of the Education
Department, with poor coordination and a high staff turnover. In his own
opinion, he felt that AKES should continue running the School as per the
Court Orders, having knowledge of how AKES run the Aga Khan Schools in
Kisumu.

The Acting Director of Education then informed the meeting that the
election of the School Management Committee had not taken place this
year, because of the Court Ruling. The School had three accounts i.e the
GPA Account, Simba Account and PTA Account, which have been audited
and no audit certificate issued.

When the School was de aided, it was supported by the Ministry of
Education and the Nairobi City Council did not played any role.

MIN. NO. 148/2011 AOB

The Chair noted with great concern that the Director, City Education should
take its Schools oversight role very seriously.

MIN. NO. 149/2011 ADJOURNMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at 11:50 am.

SIGNED: HON. DAVID K. KOECH, M P
(CHAIRPERSON)

DATE: 7™ JUN E 2011
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MINUTES OF THE TWENTY SEVENTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION, RESEARCH AND TECHNOLOGY HELD
ON THURSDAY 9™ JUNE 2011, IN COMMITTEE ROOM 9, MAIN
PARLIAMENT BUILDINGS, AT 3:30PM.

PRESENT: The following Members of the Committee were present

The Hon. David Koech, M.P. — Chairperson

The Hon. F.T.Nyammo, M.P. — Vice Chairperson
The Hon. John Dache Pesa, M.P

The Hon. (Dr.) Joyce Laboso, M.P.

ABSENT WITH APOLOGIES

The Hon. David Njuguna, M.P

The Hon. Danson Mwazo Mwakulegwa, M.P
The Hon. Shakila Abdalla, M.P.

The Hon. Mohammed Sirat , M.P

The Hon. Alfred Bwire Odhiambo, M.P.

The Hon. B.C. Muturi Mwangi, MP.

The Hon. (Dr.) Wilbur Otichilo, M.P.

IN ATTENDANCE NATIONAL ASSEMBLY

Ms. M. J. Chesire Clerk Assistant
M:s. Josephine Kusinyi Clerk Assistant
Ms. Veronica Kibati Research Assistant

IN ATTENDANCE MINISTRY OF EDUCATION

Hon. Sam Ongeri, MP - Minister

Prof. George Godia Education Secretary
Mr. William Mwita

Ms. Martha Odundo

Mr. Paul Mungai

Ms. Margaret Thiongo

Mr. Mbarak Said Twahir
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MIN. NO. 176/2011 REMARKS BY THE CHAIRPERSON

The Chairperson called the meeting to order at 3.45pm and opened with a
word of prayer. He welcomed the Minister for Education to the meeting
and thanked him for honouring the Committee’s invitation. He informed
him on the agenda of the meeting which was to discuss the petition on the
ownership of Aga Khan Primary school.

He further informed him that the Committee has already met with the Aga
Khan Education Services (AKES), Parents/Teachers Association (PTA) and
Inspectorate of City Education in the Nairobi City Council and it was his
opportunity to give his views and official position on the matter as well as
policy and management of schools in the country facing similar challenges.

MIN. NO. 177/2011 _MEETING WITH THE MINISTER FOR EDUCATION

The Minister for Education informed the Meeting as follows:

i. Before independence, there were three categories of Schools, namely,
European, Asian and African Schools. The Government allocated land
and issued titles to various community groupings on the understanding
that such land would be used for educational purposes only and the
construction of the physical facilities would be the joint efforts of the
Government and the concerned community organizations.

ii. The community organizations were to be registered as owners of the
land but hold the same as trustees. The provision of teachers, support
staff, teaching and learning materials and other necessities to facilitate
education was the sole responsibility of the Government through the
local councils. The Schools operated as public institutions but the
communities acted as Sponsors.

iii. At independence, nothing much changed, only that the Schools were
not to discriminate enrollment on grounds of race/colour. They were
recognized as community assisted Schools. An assisted School is a
public School and so is a maintained School. Aga Khan Primary School
Nairobi is a Public School for purposes of the Education Act.

iv.  Part IV of the Education Act, Sections 13 to 17, enumerates the process
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of registration on unaided schools. When the Aga Khan Primary
School started, they run the GCSE Programme, which was contrary to
the purpose of its registration. The then Minister for Education wrote
a letter to the effect that the School risked deregistration.

On 9% October 2001, the then Education Permanent Secretary, Prof.
J.C. Kiptoon, informed the AKES that all Aga Khan Schools had been
de aided. This was a wrong move and this is why the TSC continued
providing teachers to the School. The de aiding process was however
never concluded and this led the parents to file a suit in Court. The
Court ruled in favour of AKES. If the legal premise had been followed
properly, i.e. if the Attorney General would have entered appearance
on behalf of the Ministry of Education and if the Nairobi City Council
would have been enjoined in the Suit or served to appear in Court,
the ruling may have been different. The Ministry has no mandate to
go to Court other than through the Attorney General’s office.

The Court’s decision is being used to intimidate the Ministry but the
Minister is clearly on the Parents side. The Ministry has been forced to
swallow a bitter pill. The Ministry has however tried to solve the
impending disputes through dialogue. The meetings between AKES
and the parents have been called and chaired by the Ministry’s
Permanent Secretary. lt is evident that the School has received a lot of
support from the Government. The two groups are to consult and
agree on the way forward. A committee was formed to look into this.

On being asked by Members whether he was aware how much fees
the AKES charged in the Schools in Kisumu and Mombasa and what
the Aga Khan Primary Nairobi parents paid in terms of child support,
the Minister stated that he was not aware but he would find out and
submit the information to the committee.

Support of the Aga Khan School vis-a-vis the Court ruling is a decision
that needs to be done. However, the Minister directed that a quality
assurance inspection be carried out in the School and that the director
of legal services in the Ministry to work closely with the Attorney
General office, to chart a way forward with the pending Court
matters.
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ix. On the way forward the minister stated as follows:
a) that there was need to maintain the status quo as envisaged in

the pre-independence period and at the same time enhance
partnership that existed where the community was to continue
as sponsors and ministry maintains the oversight role and
control to ensure maintenance of standards.

b) That it may be necessary to have an inter-ministerial committee

set up comprising of Education, Local Government, Lands and
Office of the Attorney General to address the issue of ownership
whose grant conditions may require review.

Explore the possibility of the public private partnership (PPP)
with these community schools that have continued to enjoy
government support even after independence. He also noted
that public property cannot convert to private use but private
property can revert to public use through ‘surrender or
repossession.

MIN. NO. 178/2011 ANY OTHER BUSINESS

i. The Chair thanked the Minister for the outcome of the 2011/2012
budget and especially with regard to ECD funds. He however
reminded the Minister that the issue of non-formal Schools needed to
be critically looked into.

ii. The Minister was equally pleased with the budget outcome and
informed Members that other highlights of the budget included
Kshs.680 Million put in ICT for Schools, Kshs.20,000/= for 200
students per constituency for bursary, money for infrastructure for
national schools and money for the contract teachers.

MIN. NO. 179/2011 ADJOURNMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned

at 5:45 pm.

SIGNED: HON. DAVID K. KOECH, MP

(CHAIRPERSON)

DATE: 14™ JUNE 2011

61



MINUTES OF THE TWENTY EIGHTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION, RESEARCH AND TECHNOLOGY HELD
ON_TUESDAY 14™ JUNE 2011, IN THE MEMBER’S LOUNGE, MAIN
PARLIAMENT BUILDINGS, AT 9.30 AM.

PRESENT: The following Members of the Committee were present

The Hon. David Koech, M.P. — Chairperson

The Hon. F.T.Nyammo, M.P. - Vice Chairperson
The Hon. John Dache Pesa, M.P

The Hon. David Njuguna, M.P

The Hon. Shakila Abdalla, M.P.

The Hon. (Dr.) Wilbur Otichilo, M.P.

ABSENT WITH APOLOGIES

The Hon. Danson Mwazo Mwakulegwa, M.P
The Hon. Mohammed Sirat, M.P

The Hon. Alfred Odhiambo Bwire, MP

The Hon. Danson M. Mwakulegwa, MP
Hon. (Dr) Joyce Laboso, MP

IN ATTENDANCE - NATIONAL ASSEMBLY

Ms. M. J. Chesire - Clerk Assistant

Ms. Veronica Kibati - Research Assistant

MIN. NO. 181/2011 - REMARKS BY THE CHAIRPERSON

The Chairperson called the meeting to order at 9.30am and opened with a
word of prayer. He informed the Members that the main agenda f the
meeting to consider and adopt the report on the petition of ownership of
the Aga Khan Primary School. The report is expected to be tabled today at
2.30pm

MIN. NO. 182/2011 - ADOPTION PREVIOUS MINUTES

Minutes of the Twenty Seventh Sitting held on 9t June were confirmed.
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MIN. NO. 182/2011 - ADOPTION OF THE REPORT OF THE
PETITION ON THE OWNERSHIP OF THE
AGA KHAN PRIMARY SCHOOL, NAIROBI

The Committee considered the report of the petition of ownership of the
Aga Khan Primary School, Nairobi and adopted with it amendments. It was
proposed by Hon. John Pesa, MP and seconded by Hon. F. T Nyammo,
MP.

The Secretariat was asked to finalize the report so that it is tabled in the
House today at 2.30pm.

MIN. NO. 183/2011 ADJOURNMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at 10.50am.
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PETITION SEEKING AFFIRMATION ON THE OWNERSHIP AND MANAGEMENT §§ i
THE AGA KHAN PRIMARY SCHOOL, NAIROBI AS A PUBLIC SCHOOL

PUBLIC PETITION

Standing Order 202 of the Standing Orders

C: THE NATIONAL ASSEMBLY
e, the undersigned persons, being parents of the Aga Khan Primary School, Nairobi,
RAW the attention of the House to the following:

|. THAT Aga Khan Primary School is a public primary school under the City Council of Nairobi and is
located in Parklands, Nairobi.

. THAT land on which the school is built was granted by the Commissioner of Lands -Title no 8620
and L.R 209 /3576 to His Highness the Rt. Hon. Sir Sultan Mohammed Shah, P. C, G.C.V.O, The
Aga Khan, to HOLD IN TRUST for the Community for a term of three years starting 1-4-1951 to
1-4-1954. The grant was on the firm provision that the land would be used solely for education
purposes for the public (community) use and not private.

. THAT, upon construction of buildings, tenure was extended to 96 years with effect from 1-4-
1951, subject to the ordinances and special conditions referred to or contained in the said grant
herewith reproduced (enclosed). Among the special condition given was the fact that the same
land would revert to the government if ever need arose. .

. THAT based on this understanding, the Aga Khan Primary School was established on Land Title
No. 8620 in 1954. The school has never been and was never meant to be private but public
under the Asian Communities and the Government of Kenya. The provision of teachers,
subordinate staff, learning material and other necessities to facilitate education has always been
the sole responsibility of the government of Kenya and parents through the City Council of
Nairobi

. THAT the cost of the school including the Assembly hall in a double story building was then

estimated at Ksh 32,000 (including 6 storey building).
. THAT the Aga Khan Education Board through its secretary requested for funding under capital

grant to aided schools under the auspices of the Asian Foundation
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%  pETITION SEEKING AFFIRMATION ON THE OWNERSHIP AND MANAGEMENT OF
§ THE AGA KHAN PRIMARY SCHOOL, NAIROBI AS A PUBLIC SCHOOL

THAT the Director of Education approved a provision of a 50% grant of Ksh 16,000 on 20"
5 ptember 1351; however, the amount was availed in the 1952 financial year. Construction of
the school began in 1951 and the school was up and operation by 1953;

THAT currently, the School boasts of enrollment of over 850 pupils in classes One to Eight. Each
Class has at least four streams. The children attending the school are mainly resident in the
wlder Westlands, Starehe and Kasarani Constituencies as well as neighbouring Kiambu County

- among others zones. At present the School has thirty-six (36) teachers, including the Head

N TR ﬁw-’&.‘t}ﬁzﬁ SNSRI

Teacher, all posted by the Teachers Service Commission. Since the inception of Free Primary
| Education programme in 2003, the school has so far received over Ksh. 5.2million, this financial
year included.

. THAT over the years the School has recorded exemplary performance with a good number of its
candidates in each year joining national secondary schools. In the year 2010, out of a total
number of 95 candidates, 5 scored 400 marks and above, 27 scored between 350 - 399 and , 27
scored 300 — 349, 21 scored between 250 - 299 and the others scored between 138 t0 248.
Many of the pupils have, over the years, gone ahead to excel in various professions.

*.THAT the parents have learnt, that the School is now to be taken over by the Aga Khan
Education Sérvice as a private entity. In a letter referenced DLA/AJO/1619/E, dated 14" January
2011 by the Town Clerk, City Council of Nairobi, directed the Head Teacher to hand over the Aga
Khan Primary School Nairobi to Aga Khan Education Service, a move that we consider illegal.
LTHAT Aga Khan Education Services has consistently interfered with the day-to-day running of
the school by posing as the sole owners and managers of the school despite the school being a
public primary school. This has severely interfered with the administration and management of
the School and has further negatively impacted the morale of the teachers, parents and pupils.

L. THAT the parents have sought redress with City Council and courts since 2002 but in vain
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PETITION SEEKING AFFIRMATION ON THE OWNERSHIP AND MANAGEMENT OF

THE AGA KHAN PRIMARY SCHOOL, NAIROBI AS A PUBLIC SCHOOL
refore your humble petitioners pray-

THAT within twenty-one (21) calendar days of this Petition, the Government, through the
Minister for Education, affirms that Aga Khan Primary School is a public primary school under
the City Council of Nairobi.

THAT the Government, through the Minister for Lands, affirms that the land on which on which

the school is built was and still is public land held in trust by the Aga Khan, as is clear in its

.~ original title no 8620 on land L.R. 209 /3576 and the special conditions for its grants.
. THAT the Government, through the Minister for Education and the Minister for Lands, takes
 immediate and urgent action to protect and safeguard Aga Khan Primary School, its land and its

' assets and to protect and support its Parents Teachers Association, the School Management

Committee, the teachers and pupils of the school from undue interference from the Aga Khan
Education Service.

THAT the Government, through the Minister for Education and the Minister for Lands, directs
Aga Khan Education Service to play its rightful role as a sponsor and refrain from interfering
with the day-to-day management of the administration of the school.

THAT the Government, through the Minister for Education, restrains the Town Clerk of the City

Council of Nairobi from handing over the school for private use, as the school is a public

institution.

AND your PETITIONERS will ever Pray
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NAIROBI AS A PUBLIC SCHOOL

PETITION SEEKING CLARIFICATION AND AFFIRMATION OF THE
OWNERSHIP AND MANAGEMENT OF THE AGA KHAN P SCHOOL,
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JUDICEAL REVIEW

Mitusters ditective to withdew teachiars from an assiste:d sohool vber s Phe ananagtes s are e and
willing to (1L the pap - whether nnreasonnble

2 WRDNESBURY unreasonableness menning of applicd

3; Right to hear the other side not a requirement in every situntion. (L ann be cxeluded by ihe grant of -

unfettered discretion
4. frelicls denied.

REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI

MISC CIVIL APPLICAION NO.13 OF 2002

IN THE MATTER OF ;AN APPLIC BY ALI SELE, BENSON
tTHE GITU

\RY SCHOOL NAIROBI

_AND
IN THE MATTER OF AGA KHAN I‘DUC/\TION SERVICE KENYA
AND'
IN THE MATTER OF THE MINISTER FOR EDUCATION
AND
ey IN THE MATTER OF THE EDUCATION ACT (CHAPTER 211 QF THE
f LAWS OF KENYA)
JUDGMENT

By an application dated 237 January 2002 the

- ¢
e, g T e

~Applicants” who described themsélves as Chairman, and

Treasurer respectively of the School Parents Association of the

Aga Khan Primary School in Nairobi, seek a quashing order of

the directive by Minister forEducatlon to the effect that the
(3 Aga Khan Primary School be managed by the Aga Khan
Education Service Kenya (AKESK).

The grounds upon which the relief is sought are that the

}16 Education Act.

-

~ APAERDIX




)

» 'Q‘ -
. \(‘Hf 0} pl MsicgMih wm 11 cml Fogh b b
o \
“.a (¢} unreasonable
(d) offensive of the rules of natural justice
(e) devoid of justification in a democratic societly

(f) offensive of the rule of the right to legitimate expectation

to consultation.

submlssmns which I have taken into account in my

judgment. I have also taken into account all the affidavits
filed by the parties.

At the outset, the court is of tlie view that Uie application
is incompetent in that in the statement no substantive judicial
review orders have been sought contfary to O 53 rule 4 and
therefore, the relief sought in the statement - namely leave,
does not tally with the relief sought in the Notice of Motion.
According to Order 53 rule 4, relief not sought in the
staternent cannot be relied on at the hearing. |

O 53 rule 4(1) reads:-

“Copies of the statement accompanying the

application for leave, shall. be served with the

———— s me— -




‘ '4'[6'.
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n addition there is now available.

ceomipanying the application fov leave soail be
supporied on demand and no grounds shall,
subject as hereinafter in this rule provided be
relied upon or any relief sought at the hearing of

the motion except the grounds and relief set out

in the said statement.”

vealth of case law cn the

point for example R v MINISTRY OF PLANNING AND

NATURAL DEVELOPMENT ex-parte NON GOVERNMENTAL
ORGANISATION Misc Civil Application No. 1789 of 2004
where this Court held that failure to seek suhstantive judicial
review orders in the statement is fatal.

However, in view of the fime, this matter has taken to
reach finality I would wish to adjudicate on the other points
raised.

The Interested Party (I.P.) Aga Khan Education Service

Kenya (AXESM) K has been described as a 'coi_r‘fiéavnlimited by

guarantee and duly incorporated under the provisions of the

Companies Act Cap 486 of LOK and it is a non profit making




organization whose principal objectiv= 13 the proasion of
quality education in various schools :hat it manages since
1953. The land upon which the school which is the subject

matter of these proceedings, is owned by Aga Khan

Foundation “AKF” and leased to AKESK. AKF is said [ have

* put up the vast majority::‘bf tHe ‘bildings and facilities on the
land. However, it is common ground that the parents have

over the years chipped in. According to the applicants they

have contributed Kshs 40 million for the school to put up
various facilities but the IP has contended that this was
exaggerated and the contribution is not more than 9 million.

[t is against this factual background that the applicants
centend that the Minister should have consulted them and
giveﬁ them a hearing before making the directive. They
further contend that the absence of an identifiable
decision/directive is not fatal to their application and that the
Parent Association has locus to bring the matter to Court. The
other principal ground is that the applicants claim that the

“7""school is a public school under the provisions of the Education

Act.



R ] = P 5 -l

As expected, the [P has denied all thiz. The Fespondant

was represented by the Attorney General who did not turn up

—_ -

but had opposed the application and had filed written

submissions.

'LOCUS

- On the issue of Alocus-j_‘:_m.yl in 1ng 1s that for purposes of

judicial review, prévided an | applicant can demonstrate
sufficient interest in the subject matter he should have the
recognition of the court. Granted as argued by the IP that two
of thie Applicants have no kids in the school and only one has
kids at the school at the time of the hearing of this application,
I find that this is no ground to hold that the remaining parent
has no locus. Since on the ground the school itself did
recoénize the existence, role and contribution of the Parent
Association. [ find that the Applicants do have standing to
bring the proceedings. In judicial review unlike in
Constitutional matters this court has been liberal on matters
of standing so as to allow the fullest articulation of public law

rights without unnecessary inhibition. In this case no right




3

thinking person in Kenya would regard ths Zarzar Asscciation
as a busybody.

IDENTIFIABLE DECISION

I agree with the applicants that the absence of an

identifiable decision is not fatal to their application for the
following reasons:-
(1) The Responderits and Interested Parties or affected parties
have an obligation to fully respond to the challenge concerning
the decision. They owe this duty to the court when the matter
is filed. The court agrees with the reasoning of Sir John
Donaldson Mr in R v LANCANSHIRE COUNTY COUNCIL ex-
parte HUDDLESTCN[J 986] 2 ALLER 941 at 945 observed:-

“Judicial review is a process which falls to be

.conducted with all the cards face upwards on the

table and where the vast majority of the cards

will start in the public authority’s hands ... the

defendants should set out fully what they did

and why so far as necessary, fully fairly to meet

the challenge.”



Again 1 the case of K v LONDON BOR QUGH OF LaAME il
&cparte CAMBELL 26 HLRG I8 at pg 622 Law J, cbserved:-

“the council hag given the court very little

the court the Teasons for its decision under
challenge so as to enable the court #o ascertain
whether there is a Wednesbury error,”

A sufficient act ig capable of Sustaining an application for

judicial review, ’fhus in the case of R UV SECRETARY OF

RJCHMOND UPON THAME S (No 3) [1995] Enx LR qt PG 41

No 3 SEDLE J held - “the want of an identifiable decision
is not fatal to an application for judicigi review.” As held
above I find and hold that this mpre'seﬁ‘ts“gbod"‘Ié{W‘taking Into
account that many aggrieved applicants would have no means

sometimes of identifying the decision in the absence of any




discovery provisions upfront. Order 53 ruls 7 only applies to
the formal orders set out therein.

LEGITIMATE EXPECTATIOYN

On the point that the applicants expected the Minister to

consult the Parents Association although [ agree with the

learned Commissione ze Hon Birech in the case of

Aga Khan Educatwn Servicé‘Kenya v Cuma John Mark
Onyango & 3 others HCCC No 283 of 2001 at Kisumu that
) the Parents Association has no recognition in the Education
Act, on the ground the Ministfy of EdUcation and all those
involved in the management of education are aware of the
existence of the As'sociation in many schools. Since legitiméte
expectation is a principle of fairness and it is pegged on
practices and promises it was expected that the parents of the
school would be alerted concerning the intended move. I do
WS not agree with the IP érgument that because the Education
Act does not provide for the right to consult such a right
cannot arise in law. I hold that it can arise from past dealings

_between the partles Whether or not ‘Lhe PAs are part of the

Educatlon Act thelr__v___ﬂ




Education system in Kenya. [ do dspart from the

e

e of CCSU v

n

Commissioner of Assize on this point. In the ca

r

MINISTER OF CIVIL SERVICE (HL)(E)[1985] IAC at page 401

—_—

Lord Fraser observed:-

“But even where a person claiming some benefit

or privilege has no legal right to it, as a matter

of private law, he may have a legitimate

expectation of receiving the benefit or privilege,

and, if so, the courts will protect his expectation

by judicial review as a matter of public law.”
[t is not therefore unreasonable for the PA to have been
consultéd as regards the affairs for which they exist. However
they do not in my view exist to mange schools. On the facts it
(s cbmmon ground that the body charged with the
management of the school is AK E S (K), and it appears to
have been aware of the decision by the Minister and they have
in turn agreed to fill the gap left after the withdrawal of the
additional teachers from the school. It is for this reason the
“court fails-to‘see_ what benefit BIr a:c:i_»\.f:aAnt‘age the applicants (PA)

are losing or better still what bargain is being thwarted? If

\O |
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Lhers 13 any bargain it was to the disairaniags of AKES (I
and not the PA and the AKES (K) does not take the withdrawal
as a diadvantage. There is no benefit or disadvantage to the
applicant since the applicant cannot show any promise to
consult them directly, or past practice by the Ministry to
consult them instead of-consulting the management of the
school. The PA does not deny having been informed of the
decision by the school management. They have. not
established a claim based on legitimate expectation. I set out

the requirements for the establishment of legitimate

expectation, in the case of R v KENYA REVENUE AUTHORITY
ex-parte ABERDARE FREIGHT SERVICES LTD Misc Civil
Application No. 946 of 2004 and I wish to reiterate those
holdiﬁgs here. The PA has clearly not satisfied the
requirements set in that case.

Under s 4 of the Teachers Service Commission (TSC) the
TSC may assign any teacher employed by TSC for service in
any public school or any unaided school. The assignment of
teachers to an unaided school does not make the school a

public school. In other words the involvement of the

10



lentrary M A — - I B B s i o Ny iy 1By Socop
C’rl_)\zi’xhlﬂ'«:?uf In the school was the Prowsinin O [2achiel3 by

4

C. The challenged directive which was ssued mn late 2001

65!

was to the effect that the Government would not continue
giving assistance, by way of additional teachers through TSC
to this particular school and to the other schools founded by
AKF and run and managed by AKES (K). Upon receipt of the
directive the AKES (K) did on a point of information send out a
notice to the parents and teachers of the school informing
them of the directive. This was sufficient notice.

ILLEGALITY & ULTRA VIRES ALLEGATIONS

The contention that the Minister acted ultra vires the
Education Act cannot be sustained in that under s 6(b) of the
Education Act, the Ministers powers are stipulated as under:-

.“Every maintained or assisted school shall be

managed by a board of governors or as the

Minister may otherwise direct, in accordance

with this Act and any regulations-made-under

the Act.”

Moreover, section 4(3) of the Teachers Service Commission

Act, provides that the TSC may, with the consent of the

b

11



Minister and subject to such conditicts as he may mpose,
assign any teacher employed by the TSC for service in an
unaided school. [t is therefore quite evident, that the
Minister’s power to deny teachers to the school is within his
general powers. If he has power to consent to the assignment
it is incidental to those powers to decline to assign or withdraw
the assignment.

In this regard | accept as good law the citation by the [P’s
Counsel of the JUDICIAL REVIEW OF ADMINISTRATIVE

ACTION 39 Edn by SA de SMITH PP 10-11 where the

———— ———— e —

learned author states:-
“The House of Lords has laid down the principle
that “whatever may fairly be regarded as
.incidental to, or contigent upon those things
which the Legislature has authorized, cught not
(unless - expressly prohibited] to be held by
judicial construction to be ultra vires.”

Is the Directive oppressive, draconian and high handed

[ find no basis for this. [t is within the discretion of the

Minister through TSC to withdraw provision of teachers and it

s
f



has not been suggested that the manazers 27 the school ars
not able to fill the gap. Judicial review do=ss not review the
merit of a decision but the decisiori faiakifig process. In this
case, the attack is directed on the merit of the decision and

this is not the court’s role.

Unreasonableness of directive

[ find the suggestion that the Minister’s directive could be
unreasonable, as a misdirection in law on the part of the
applicants. The decision not to provide teachers to the’ school
in a situation where the Manager, namely, the AKES (K) has
declared that it has the ability to provide the withdrawn
teachers and is also fully managing four other schools on the
same basis, can never even be regarded as unreasonable,
usiné all the tests éet out in the unrivalled case on the point,
namely ASSOCIATED PROVINCIAL PICTURE HOUSE LTD v
WEDNESBURY COPORATION (1947) 2 ALL ER 680 where
Lord Greene set out the principle and the tests as follows:-

“In the present case we have heard a great deal

about the meaning of the word ‘unreasonable’.

Lawyers familiar with the phraseclogy commenly

13
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used in relation to the exzroise =7 statutory
discretions often use the word ‘Unreasonable’ in
a rather comprehensive sense. It is frequently
used as a general description of the things that
must not be done. For instance, a person
entrusted with a discretion must direct himself
Properly in law ... You may have something so
absurd that no sensible person could ever
dream that it lay within the Powers of the
authority {(emphasis provided) | That is
unreasonable in one sense, Theoretically it is
true to say - and in practice jt May operate in
SOme cases - that if a decision on 2 Competent
ﬁnatter is so unreasonable that no authority
could ever have come to it (emphasis pProvides)
then the courts can interfere. That J think is
right, but that would require overwhelming
Proof {emphasis provides), and in this case the

facts do not come anywhere near such a thing.”



[ find that the Minister’s directive cannci by any stretch of
imagination be said to be Wednesbury unreasonable. [ decline

to intervene on the facts as outlined.

Were the Rules of Natural justice violated

The principle underlying the Rule are two-fold:-
(1) The rule against bias (non judex in causa sua)
(2) Hear the other side (audi alteram partem)
The applicants have not shown any bias by the Minister.
Indeed the Minister had acted the same way in respect of the
Aga Khan Schools before. It has not been shown that the
Minister had direct or any interest in the directive. It has also
not been demonstrated that thére 1s reasonable suspicion
appearance or likelihood of bias. In this respect and for the

meaning of bias, the Court wishes to refer to the recent

decision of a constitutional coutt of TwWo judges il the case of R - -~

v ATTORNEY GENERAL ex-parte HOME PARK CATERERS
Petition No. 671 of 2006..

As regards the second meaning namely “hear the
other side”, | have already held that the duty to consult the

PA, if any, could only have arisen in respect of the matters

1
15
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ordimarily handled by PA's and since 1.z =2 WAS Mo mvolved
in the management of the school, that duty cannot rzascnably
arise in their favour, if anything, it is the management who
should be complaining for non consultation (but they are not)
because the burden to provide the additional] teachers now
falls on them.

The court holds the view that as regards the assignment

e e —— -

of teachers the Minister has unfettered discretion through the
TSC and the audi alteram partem (hear the other side) is
excluded - see HALSBURY LAWS OF ENGLAND 4tn Edition
Vol 1 para 74 Pages 20-21 where the learned authors state:
“The rule that no man shall be condemned
unless he has been given prior notice of the
.allegations against him and a fair opportunity to
be heard is a cardinal principle of justice ... Tn a
given context, the presumption in favour of
importing the rule may be partly or wholly
displaced ... where Parliament has evinced an

intention to exclude the operation of the rule ...

«
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by conferring on the compsiznt  authority

unfettered discretionary power.”

On the facts, I find no such breach of the audi alteram partem
rule.

On the allegation that there was breach of the rules of
natural justice, it is not in every situation that the other side
must be heard. There are situations where hearing would be
unnecessary and even in some cases obstructive. Each case
must be put on the scales by the Court and there cannot be a
general requirement for hearing in all situations. There will be
for example situations where the nesd for expedition in
decision making far outweighs the need to hear the other side
and in such situations, the court has to strike a balance.

-I respectifully agree with what was expressed by Turker
LJ concerning the requirements of natural justice in the case
of RUSSELL v DUKE OF NORFORK [1949] I ALL ER at 118:-

“There are in my view, no words which are of

universal application to every kind of inguiry

and every kind of domestic tribunal. The

requirements of natural justice must depend on



L

circumstances of the case, ths nature o the
inguiry, the rules under which the tribunal is
acting, the subject matter that is being deal with
and so forth. Accordingly, I do not derive much
assistance from the definitions of natural justice
which have been from time to time used, but,
whatever standard is adopted one essential is
that the person concerned should have a
reasonable opportunity presenting his case.
As the PA is not even mentioned in the Act, its legitimate
expectations to be heard, could only have arisen on
matters which it deals with and one of the matters is not
management of the school or the assignment or
withdrawal of teachers. The Act gives the TSC and the
Minister unfettered discretion to act as appropriate which
is what they have done without. the school managers
being prejudiced otherwise they should have been the
aggrieved party. I find no need of prior hearing in the
circumstances. And I further—find that The applicants

have miserably failed to establish or prove the
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requirements necessary in  all legitimais =xsectation
claims.

Is the Schoel Public and who owns it

Section 2 of the Education Act provides that only schools
managed and maintained Ly a local authority are defined as
public schools. This is not one of them and cannot be since
the land on which the schopl 1s built and the buildings are
owned by the AKF (not made party to these proceedings) since
1951 and the school has always been managed by the AKES,
K since its inception. Surely the applicants and each
generation of parents cannot be-allowed-te claim-ownership by --—
virtue of voluntary (harambee) contributions. Ownership is a
matter of land law and on the facts, the AXKF owns both the
_Iand,' buildings and fixtures. I find that the PA contribution is
exaggerated, in that the-evidernee exhibited-shows that school

fees constitutes the main source of revenue for the school.



YWhether directive is devoid of justification iu a

democratie-society— - -

The applicants contention based on this ground is a
stranger to the judicial review jurisdiction. There is no such
ground for intervention in judicial review,

CONCLUSION

As is apparent from the above analysis, the applicants
have in addition to the first ground of fatal incompetency in
not seeking any judicial review orders in the stateme'nt, failed
to establish any of the grounds upon which the application is
based. L

For this reason the application is dismissed with the

costs to the Interested Party (IP) only since the Respondent

through the Attorney General did not attend the hearing.

DATED and delivered at Nairobi tiis/1 1% day of July 20083.

Advocates
Miss Githui - Advocate for the Agplicant
Mr Njoroge Regeru - Advocate for the IP
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et March; 2011
SERY T,

Prof. James L. Ole Kiyiapi, CBS ;, -
Permarent Secretary d '
Ministry of Education $F A, ng n ) f}é’; ye Ui &—W
Jogoo House ‘“«J”:’g\)piv,c G ~

NAIROBI Tl Ag 5‘@
NAIROBI ELC NO. 455 OF 2008 VA,

ALBERT EKIRAPA -VS- AGA KHAN FOUNDATION & OTHE]

We refer to your letter dated 1% February, 2011 addressed to the Hon.
Attorney General in relation to one Albert M. Muiruri the Headmaster Aga
Khan F.imary School who had been cited for contempt of court.

We attended to the same on 8" February, 2011 before Hon. Muchelule Jo It
was coming for hearing of an application by Kinoti and Kibe Advocates on
behalf of the Headmaster which sought to stay the contempt orders pending
appeal. ‘

The court int its ruling delivered on 157272010 allowed the application on
terms, namely; that the appeal should be filed within 30 days and that the
contemnor be released on a bond of 2 Million shillings with a surety of a
similar amount.

The History

It would be imperative 0 uncerstand the background of this matter to
enable your office appreciate the circumstances under which the High Court
(ssued orders citing Mr. Muiruri for contempt.

There are two suits which have been filed in respect of the ownership
and/or management of Aga Khan primary school. The first one was filed as

-
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NRB HC MISC. NO. 13 OF 2002. This was a Judicial Review motion for
orders of certiorari to quash a decision by the then Minister for Education to
de-aid the school. It was heard by Nyamu J. and ultimately dismissed it

Crucially, the Learned Judge found in the Judgment delivered on 11/7/08
that;-

a) Ownership is a matter of land law and that on the facts Aga Khan
Foundation owns the land, buildings and fixtures situated thereon.

b) Aga Khan Primary Schoo!l does not fall within the category of those
defined by the Education Act as being public schools.

¢) The assignment of teach-ys 10 an unaided school does not make the
school a public schoo!

d) The Minister had the i owWers under the Education Act to deny
teachers {0 any unaided school '

On the 22™ September, 2008 the Applicants in the Judicial Review matter
(now different parents assoclation) filed the sujt herein in the High Court
and contemporaneous with the plaint, filed an application for several
injunctive reliefs directed at the Aga Khan Educational Services. The
Defendants filed their defences with counferclaims and also filed their
respective  applications  for Injunctions.  Aronj J considered both
applications and in the end dismissed the application by the Plaintiffs (the
schools parents association) and allowed thar which had been filed by the
2" Defendant (Aga Khan Educational Services). [t is the alleged breaches

of the Injunctions that gave rise to the committa] of the head teacher of the
school,

The [ssues

40¢€ ISsues

a) A public school/private schapl”
This is perhaps the central issuc i ijvee dispute. While Aroni T, took note of
this fact while delivering ner roly, 2 enilie summonses for mjunction, she
nonetheless granted an IIJUNCLI N whosge effect was 1o diwvest the

management of the school from th. 1ead teacher appointed and paid by the
T.S.C

N
Y
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The Defendants assert that they own the school on the basis of a certificate
of lease issued by the Commissioner of Lands in 1951. They indeed have a
title but the evidence available reveals the conditions attached to the lease
have been breached.. '

Under the Education Act a public school has been defined as “g school
maintained or assisted out of public SJunds” and “public funds means the
public funds of the government or the public funds of a local authority”,

Unaided school” on the other hand means “4 school which is not receiving
grants out of public funds”.

The phrase ‘private school’ has not been defined in the Act, neither is there
any reference to a private school anywhere in the main sections of the Act,
It is also imperative to note that the usage of the words “maintained” and
“assisted” in the definition of a public school have themselves been defined
in the Act. An “assisted sc/,mo/" neans “a school other than a maintained

school which receives financial usswn thie Ministry or assistance
from 1 TLTT{‘ e Convnission established by the TSC der o
JLom the Ieachers Service Comniission establishe Loy the TSC Acr”. On
the other hand, “a maintained school” means “a school in respect of which
the Ministry or a local authority accepts general financial responsibility

for maintenance”,

A close reading of the said clauses leads in summary to the following
conclusion; ‘ '

. wool IS & pubhc;c,hool
. Ma@_gq_,s;choo.l 15__a_pubhc schoo| -
® Anunaided school is a private school

It should be noted that the Act establishes a separate mechanism for

registration of unaided schools under part IV (sections 14 — |7 of the Act).

With respect to Aga Khan Primary School there is evidence that;-
® A _majority of its teachers are ellu1aloyeesgftlagISC

° Some of the fixed assets were developed by the Ci_t_y_,QQﬁngi\l\Qi

® The school has consistently received funding from the Ministry for
Its recurrent expenditure including FPE Funds.
. e e o S e e A

With these facts in mind, it follaws that Aga Khan Primary School is a
public school for purposes of the Fi:1ication Act.
—_— = o~ N—— ———
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What triggered this entire dispute is 3 letter dated 20" August, 200] by
Prof. J.C. Kiptoon the thep Permanent Secretary ip your Minjstry
Iesponding to a letter of the same date from Aga Khan Educational Services
which Supposedly had requested for the de-aiding of the school.  Some
conditions were attached by the Permanent Secretary to the question of de-
aiding. There s no evidence tq&g@@qng_h@gjeen fulfilled and

there is no confirmation that indeed the school was ever de-aided. That
: 3 =_SC > CVEIr de-alded.

e —— -

perhaps ex X}Di@LS_Mb/_thﬁin@.OL.SILI.J |

— —— 2D

_FPE fLI_I_]Q?_. It is still a public school Within the meanin O\l__;bg,ég_ There

1s an affidavit sworn by Prof. Karega Mutah; in Judicial Review No. 13 of
2002 where your the Ministry denjes €ver making a decision to privatize the
school though at paragraph 6 avers tg g decision to de-gjd the school: The
school has however continued to enjoy TSC teachers.

The Question of Ownership

It is not denjeq that the Aga Khan wag allocated the Jand on which the
school stands way back in 1952

The land was allocated to Hijs Highness the Right Honourabje Sultan
Mohamed Shah P.C, G.C.V.C, 1he Aga Khan on 1.4.1951 for 3 team of 3
Years. The land undey Special Condition No. 5 was reserved for use for
educationa] Purposes.  Undesy special condition ¢ the land was not
transferable withoyt consent of r1e Govemnor, (for Purposes of Government
Lands Act, thig power is exercisable by the President). Lastly, the land was
NOt to be subdivided, Your Ministry needs to sgt_iéﬁ\_/_\itgqli_gbg/\tlms_e_

__C;Q_DQLILQHS,.JL&,,\{EJ}_Q_t___be__ez_q_ breached and if they have been rabl;ga_gh_@d___t_qlg_e_*

wrededmesswes T pogpey L

Way Forward —P Lt Ve Yﬂ AT s kf‘»dl ot TC‘L‘{ §L’L¢j

It'is our considered view that your Ministry needs to give directions as to
the ownership, Management and conire] of this schoo]. There i$ need to
confirm whether tje school is aided of unaided, whether jtg piivate or
public and inform the stake holdeys of your decisiop.

You need to relook at the question of de-aiding as had been intended by
Prof. 7. Kiptoon in 200] and if satisfied thag It was a prudent policy move

complete the same, If it was NoL, rescind the séme and inform the.
stakeholders. : :
»-\\

1as TSC em ployees and stil receives

a
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It is not advisgp)

¢ that thjs State of affairs Continues ¢4 fester, Sjmply
becayse any teacherposte::-’ by Teachers Service Commssion to Manage the
Schoo| would technica”y 28 In Contempt of court. But the ISsue i court jg
simp]y one of whq OWns bre schoo] ang Wwho shoylqg Manage | at is one
ISsue Which your mim'Si‘:z'/ can easily deregjm,e.
! deliber te] ' ' '
the institytion - '

8 WM
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COLONY AND PROTECTORATE OF KENYA e
EDUCATION DEPARTMENT
CERTIFICATE OF REGISTRATION OF SCHOOLS
1. Name of School ... RV THE AGA KHAN PH.I.I‘"MRY SCROOL,
2. Clussification of School  :IPRIMARY. . o 4 .
3. Town or Locanon :L.R. 209, PLOTS 3575 & 08439, NAIROBI,
# Diswier . :NAIROBI, - o o
> Manager .. :H.H, THE AGa RHAN PROVINGIAL EDUC, BOARD,
6. Address of Manuger .. :P. 0. BOX MR,
o BAIROBL
7. Regislration Numbper EeRR
8. Date of Registration .. :4th DECEMBER, 1961, C e ‘
9. Instruction may be siven in this Sehog] up 1o STD.VII(7) . DCUBLE STREAMS (BUYS
Max, no, or Fupils to pe accommodated:l,oggtmlﬁ TREAMS(GMLS)'
This Certificate cancels the o lier

Certificate No. goag op 12-8-19¢0. /

o Jor Dirceie of Edf
CPK 360~ ggT)2j5y

e — e e e




MINISTRY OF EDUCATION, SCIENCE AND TECENOLOGY

Telegrams : “Coucarion’. Nairsh I L E ECRE ’
e e THE PJ;RMAN;;?{T SECRET ARY
When replying please quote joeno moteE e
. PE?/] 2 /1 (86) HARAMBEE AVENUE
e {15 P.0. Box 30040
NAIROZ1
9™ Qctober 0 1
20.....

....................................

Farid R. Hamir

Chairman, _

Aga Khan Education, Service
P O Box 41440

NAIROBI

Dear Yot

DE-AIDING OF AGA KHAN SCHOOLS

This is to acknowledge receipt of your letter Ref. fh.375.01/ed.moe dated
October3, 2001 stating that you need further explanation on the implication
of the Kenya Government having no objection to de-aiding your five schools.

This letter is therefore to authorize you to proceed on the preparation to be
completely in charge of these institutions with effect from 1" January 2002.
in the Transition between now and that date, you should liaise with the
Teachers Service Commission on procedures to assume full responsibility for

the Teachers and Staff in these institutions.

You should also have all the parents, guardians and students understand the
significance of this move on the basis of the conditions agreed to earlier. The
Kenya Government has the full confidence in the Aga Khan Education Service
Board that it will continue to offer the highest Standard of Education (o

Kenyan children at affordable cost.

g
-
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May | therefore Wish you sycc €S50n your future endeavoy i) Educatioy

€.

1. Hon. Henry k Eosgey, EGH,Mp
Mlnlstew for Educaticn
NAIROBT

2. Director O:f Education

M1 Benjamin Sogomo

Sec Cretary

TeacheLs Service Comm1<“7on
NAIROBT

|
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MINISTRY OF EDUCATIGN, SCIENCE AND TECENOLOGY

Telegrams: “"Coucation”. Nairsh T n = o
Telephone: Narph 34411 TRk PJ;RMANLN_T SECRIT.ARY
When replying please quote ‘]OGOVO HOUSE “B”
e PE?/‘ 2/1 (86) HARAMBEE AVENTUE

' anddulc P.0. Box 30040

NAIROZS1
9" Qctober 01
Farid R. Hamir C A

Chairman,

Aga Khan Education, Service
P O Box 41440

NAIROBI

Dear m,

DE-AIDING OF AGA KHAN SCHOOLS

This is to acknowledge receipt of your letter Ref. fh.375.01/ed.moe dated
October3, 2001 stating that you need further explanation on the implicaton
of the Kenya Government having no objection to de-aiding your five schools.

This letter is therefore to authorize you to proceed on the preparation to be
completely in charge of these institutions with effect from 1% January 2002.
in the Transition between now and that date, you should liaise with the
Teachers Service Commission on procedures to assume full responsibility for

the Teachers and Staff in these institutions.

You should also have all the parents, guardians and students understand the
significance of this move on the basis of the conditions agreed to earlier. The
Kenya Government has the full confidence in the Aga Khan Education Service
Board that it will continue to offer the highest Standard of Education to

Kenyan children at affordable cost.
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I therefore Wish you SUcces

Hon . Henry g Kosgey EGH,Mp
Minister for Edy
NAIROBI

Mx Benjamin Sogomo
Secreta:v

Teachels Service Fomm;ss¢on
NAIRDBI
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“in the AMidavit nfr\/% J!‘a-ﬁ
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AHUAL JINTE 301 14 dngs 7270 I
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