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I PREFACE

Mr. Speaker, Sir,

On Thursday 24th March,2011 the Hon. Jeremiah Kioni M.P tabled a petition signed by

442 parents of the Aga Khan Primary School in Nairobi seeking affirmation on the

ownership and management of Aga Khan primary school, Nairobi as a public school.

The petition cited that Aga Khan Primary School is a public school located in Parklands

on LR No.2093576, Title No.8620 and that the land was granted by the Commissioner

of Lands in 1951 to the Right Honourable Sir Sultan Muhamed Shah to hold in trust for

three years forthe communityforeducation purposes and public use only. ln 1979, the

Iease was extended for 96 years.

That Aga Khan Primary School was established in 1954 at a cost of Kshs.32, 000 which

was a grant from the City Council. Since then, the Government has been responsible for

the posting and payment of teachers, subordinate staff and provision of all other

learning materials.

lnaletterdated l4thJanuary,2Oll,theTownClerkdirectedtheheadteachertohand

over the Aga Khan Primary School to Aga Khan Education Services (AKES). The

petitioners considered this illegal and hence the basis of the petition in the House.

The petitioners explained that, Aga Khan Education Services has consistently interfered

with the day-to-day running of the school by posing as the sole owners and managers of

the school. This has severely affected the administration and the management of the

school. The parents have sought redress on the matter from Ministry of Education, the

City Council and the High Court of Kenya since 2002 on the matter in vain.
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Mr. Speaker Sir,

The petitioners' prayer is;

(i) THAT Within twenty (21) calendar days of the Petition, the Government,

through the Minister for Education, affirms that Aga Khan Primary Schoo/ r.s a

public primary school under the City Council.

(ii) THAT The Government through the Minister for Lands affirms that the land on
which the school is built was and sfi/I is public land hetd in trust by the Aga
Khan, as r.s clear in its original title No. 8620 indicated in the titte and the
special conditions for its grant.

(iii) THAT the Government, through the Minister for Education and the Minister for
Lands, fakes immediate and urgent action to protect and safeguard Aga Khan
Primary school, its land and iE assefs and protect and support the parents

Teachers Assocrafion, the School Management Committee, the teachers and
pupils of the school from undue inbrterence from the Aga Khan Education
Servrces.

(iv)THAT the Government, through the Minister for Education and the Minister for
Lands, directs Aga Khan Education Seruice to play iE role as a sponsor and
refrain from inErtering with the day-to-day management of the administration
of the school.

(v) THAT the Government, through the Minister for Education, restrains fhe Town
Clerk from handing over the school for privafe use as the school is a public
institution.
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I Following the tabling of the petition and in line with the Standing Order No.210 (1), the

temporary Deputy Speaker gave the following direction;

"The Chair direcb that the Petition be committed to the Departmental

Committee on Education, Research and Technology which shall respond to

the petitioners within 27 days."

Subsequent to this ruling, the Departmental Committee on Education, Research and

Technology, during its sitting on 11tn M"y 2011 resolved to meet with;

(i) The School l\/anagement Committee, Aga Khan Primary School;

(ii) The Parents Teachers Association (PTA), Aga Khan Primary School;

(iii) The Town Clerk of Nairobi City Council;

(iv)Aga Khan Education Services (AKES); and

(v) The Minister for Education

Mr. Speaker Sir,

The Committee then sent invitations to the Stakeholders to hold hearings on the matter.

However, in response to the Committee's invitation to appear before it, AKES wrote to

the Committee claiming that if the Committee continued with the hearings, it would

amount lo subjudice as the matter had not been concluded in court.

The Committee sought the opinion of the Parliamentary legal department and was

advised to proceed with the hearings as it was not subjudice.

Due to the foregoing, the twenty one (21) days given to the Committee for consideration

of the petition lapsed before the Committee could commence its proceedings. On 18th

\Aay 2011, the Committee sought an extension of time to enable it finalize its report for

tabling in the House.

The Speaker granted the Committee an extension up to 14th June, 2011.
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I
The Committee comprises the following Members

The Hon. David K. Koech, MP Chairperson

The Hon. Francis Thombe Nyammo, MP Vice-Chairperson

The Hon. B.C. Muturi Mwangi, IMP Member

The Hon. David Mwaura Kiburi, MP Member

The Hon. Dr. Joyce Laboso, MP Member

The Hon. l/ohamed Sirat, MP Member

The Hon. Dr. Wilber Ottichilo Khasilwa, MP [\/ember

The Hon. D.M. Mwakulegwa, MP Member

The Hon. Alfred Odhiambo, MP Member

The Hon. Dache John Pesa, MP Member

The Hon. Shakilla Abdalla, MP Member

The Committee held a total of nine sittings and received oral and written memoranda

from the Parents of Aga Khan Primary Schoo!, Town Clerk, Aga Khan Education

Services and the Minister for Education.

The Committee wishes to sincerely thank the Offices of the Speaker and the Clerk of

the National Assembly for the necessary support and services extended to the

[Vembers to enable the Committee execute its work.

As Chairperson, I must thank Members of the Committee for their patience, sacrifice,

endurance and hard work despite their other commitments and tight schedules in their

endeavor to deliberate on this petition.
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l I must further thank the staff of the National Assembly for their steadfast support, and

without whose dedication, the work of the Committee would have been impossible.

Mr. Speaker, Sir,

On behalf of the Departmental Committee, I now have the honour and pleasure to

present its Report and Recommendations to the House.

Thank You,

Signed

CHAIRPERSON

(HON. DAVTD KOECH, MP)

I (lo E\l IDate:
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LIST OF ACRONYMS

AGM

AKES

AKF

FPE

FSE

PTA

SMC

Annual General Meeting

Aga Khan Education Services

Aga Khan Foundation

Free Primary Education

Free Secondary Education

Parents Teachers Association

School Management Committee
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1

EXECUTIVE SUMMARY

The Departmental Committee on Education, Research and Technology is one of

the twelve (12) Departmental Committees; which is established and operates in

accordance with the Standing Order No. 198 (3) which states inter alia:-

to investigate, inquire into, and report on all matters relating to the

mandate, management, activities, administration, operations and

estr'mafes of the assrgned Ministries and departments;

(ii) to study the programme and policy objectives of the Ministries and

departments and the effectiyeness for the implementation;

(iii) to study and review all legislation referred to it;

(iv) to study, assess and analyze the relative success of the Ministries and

departmenfs as measured by the resulfs obtained as compared with its
sfafed objectives;

(v) to investigate and inquire into all matters relating to the assigned

Ministries and departments as they may deem necessary, and as may

be referred to them by the House or a Minister; and

(vi) to make reports and recommendations to the House as often as
possib/g including recommendation of proposed tegislation.

2. On Thursday,24 March 2011, the Temporary Deputy Speaker directed that a

petition by the parents of Aga Khan Primary School, Nairobi be committed to the

Committee. Subsequently, the Committee commenced its work and held a total

of nine (9) sittings with the parents from Aga Khan Primary School Nairobi, Town

Clerk, Aga Khan Education Services and Minister for Education.

3. The major highlights of the conclusions made by the Committee include that the

AG failed the Ministry by failing to represent them in court, the Minister has failed

to take a clear policy position on the dispute and has not taken the necessary

(i)
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steps to appeal against the court's ruling, the school continued to receive FPE

funds and the school has 36 TSC teachers and the City Council was not taking

it's oversight role over the schools under it's jurisdiction seriously.

4. The summary of major recommendations based on the findings include that

since the law should be upheld the Minister should take appropriate action to

ensure the school runs smoothly, the AG as the Governments chief legal advisor

should take up his responsibility of representing the Ministry in legal matters and

the City Council should take up their oversight role on the schools under their

jurisdiction seriously as provided for under the Education Act.

5. The Committee's recommendations are as presented in Chapter Four

I t

I
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CHAPTER ONE

1.0 INTRODUCTION

1. Before independence, there were three categories of schools namely, the European

schools exclusively for the white population, the Asian schools for the Asian

population and Africa Schools for the Africans. The government allocated land and

issued titles to various community groups on the understanding that such land would

be used for educational purposes only. The construction of the physical facilities

would be the joint efforts of the government and the concerned community. As a

result, a number of community schools were started in the city of Nairobi, Mombasa

and Kisumu. The community organizations were to be registered as owners of the

land and as trustees for the community intended to benefit from such allocation.

2. The provision of teachers, support staff, teaching and learning materials was the

sole responsibility of the government through the local councils. The community

however was to play the role of sponsors and was allowed to levy fees to be used

for the day to day running of the school under the supervision of the Ministry of

Education and Local Authorities. The schools therefore operated as public

institutions.

3. At independence, the schools continued to operate within the same framework and

received government support. However, they had to open up to all Kenyan children

regardless of their race. ln terms of ownership, the trusteeship remained under

special grant conditions which were spelt out in the titles.

4. The "Asian community schoo/s" are managed through the Asian Education

Management boards in conjunction with the Parents Teachers Association (PTA)

and are under the supervision of the City Council of Nairobi as public institutions.

They are located on parcels of land owned by the Asian community. The Asian

Community schoo/s in Nairobi include:-

(i) Visa Oshwal Primary School

l1



(ii) Bohra Road Primary School

(iii) Khalsa Racecourse Primary School

(iv) Khalsa South Primary School

(v) Arya Primary School

(vi) C. G. H. U Primary School

(vii) Muslim Girls Primary School

(viii) lslamia Primary School

(ix)Aga Khan Primary School

(x) S.S.D Primary Schoot

5. The clamour to privatize these schools began in the late 1990s when a board of one
school (Visa Oshwal Primary School Board) applied for conversion of the school
from a public community school to a private school. Their request was temporarily
granted but was cancelled by the then Minister for Education. The parents went to
court to block it in 2000. Several other cases are pending in court such as the
Khalsa Racecourse, Muslim Girls and Aga Khan Nairobi Primary schools.

6. The Aga Khan Primary School Nairobi is one of the Asian Community schools
situated on plot LR No. 209t3516 and registered under His Highness the Rt. Hon.
Sir, Sultan Mohamed Shah the Aga Khan. The school is managed by H.H. Aga Khan
Provincial Education Board. The move to privatize the school has been the subject
of a long standing dispute between the Aga Khan Education Services of Kenya
(AESK) and the parents of Aga Khan primary school Nairobi.

7. The dispute dates back to December 2001 when the then tMinister for Education
gave instructions for de-aiding of the school and handing over of the management to
AKES' The PTA however opposed this directive and took the matter to court. Two
suits have been filed in respect of the ownership I and or management of the school.

12
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The first one in 2002 was a judicial review motion to quash the decision by the then

Minister for Education to de-aid the school but it was dismissed by the judge. ln a
judgment delivered on 11th July 2008, the judge ruled that;

(i) Ownership is a matter of land law and that based on the facts AKF owns the

land, buildings and fixtures.

(ii) Aga Khan Primary School does not fall within the category of public schools as

defined by the Education Act.

(iii)Assignment of teachers to an un-aided school does not make it a public school.

(iv)The Minister has powers under the Education Act to deny teachers to any un-

aided school. (See Appendix ii)

8. On 22nd September, 2008 the applicants in the judicial review (parents) filed an

application for several reliefs directed to the AKES. The judge also dismissed this

and allowed the injunction that had been filed by the AKES. On 14th January, 2011

the Town Clerk of the Nairobi City Council wrote to the Headmaster of Aga Khan

Primary School directing him to hand over the management of the school to AKES

but the headmaster delayed in doing so and was arrested for contempt of court for

failing to adhere to the injunctions and therefore committed to civiljail. The Chairman

of the PTA was also cited for contempt of court but the parents association appealed

against the ruling and the appeal is scheduled for hearing on 1Sth June, 2011.

9. Aga Khan Primary School, Nairobi has been receiving FPE funds since 2003 and

has received a total of Ksh.S, 000, 614 to date. The parents operate their own

account while the AKES also operates an account making it difficult to account for

funds received, a situation worsened by having a bursar employed by AKES who

can only manage the account of the employer.

10. The main issue of contention is that the parents are opposed to the move to privatize

the school under the management of the AKES and they are seeking to have the

school declared a public school since the parents and the Government have

contributed a lot of resources to the development of the school.

13



CHAPTER TWO

THE PROCEEDINGS WITH THE STAKEHOLDERS

2.0 INTRODUCTION

11.The Committee met with various stakeholders including the Parents Teachers

Association (PTA), The Town Clerk, The Aga Khan Education services and the

Minister for Education. A synopsis of the deliberations that ensued at the sittings are

presented here below.

2.l MEETING WITH THE PARENTS TEACHERS ASSOCIATION (PTA)

12.On 19th May, 201 1 the Committee held a meeting with the PTA of Aga Khan Primary

school who are against handing over the school to the Aga Khan Education Services

(AKES). The PTA representatives gave the following submission and tabled

supporting documents;

(i) ln'1954, the Government granted land to Sultan Hussein Shah for Education

purposes to hold in trust for three (3) years. The grant was extended after expiry

of the trust on special conditions that the land should not be transferred, leased

out, sold or mortgaged without consent from the Commissioner of Lands. ln case

of violation of these conditions, the land would be reverted back to the

Government.

(ii) The land has two title deeds, one for the land on which the school is built and the

other for the land on which the principal's house is located. The pTA are in
possession of the title deed where the school was built but have not been able to

access the second title relating to the land on which the Principal's house is

located. They explained that the search at the Lands office was not possible as

the land reference number is not known. The PTA alleged that there had been

encroachment on the second land.

(iii)The initial budget for the construction of the school in 1g54 was Kshs.32, 000 of
which the Government gave Khsh.16, 000/=. According to the pTA, the

I
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f Government continued providing funds to the school for construction of

classrooms, lavatories and administration block and that by 1960 the

Government had given a total of Kshs.700, 000/=. Funding and resources on

behalf of the Aga Khan came from the community that lived around parklands

area. Other infrastructure such as the swimming pool, gallery and 8-4-4 block

had all been put up by the parents.

(iv)The parents continued to explain that in 1978, the land was transferred to the

Aga Khan Education Services (AKES) by the Commissioner of lands thus the

"Asian Community" assumed ownership of the school. The PTA alleged that the

transfer of land was un-procedurally done though it was through the

Commissioner of lands.

(v) Out of the overall enrollment of 980 pupils in the school, 21 are Hindu and 25

from the lsmaili community. The school has a total of thirty six (36) teachers

employed by the TSC, eight (8) teachers employed by the sponsor-Aga Khan

Education Services (AKES) and one teacher employed by the School

lVlanagement Committee (SMC). The salary of the teachers is catered for by their

respective employers. The bursar is employed by the AKES and is therefore

answerable to the AKES. According to the PTA, the Deputy head teacher is not

aware of the salary of the bursar and the staff employed by AKES since they do

not report to the head teacher which makes it difficult for her to supervise them.

(vi)The PTA continued to explain that in an Annual General Meeting (AGM), the

parents introduced payment of child support fund, which was to cater for

payment of workers employed by the parents. They also agreed that a
representative of the parents and the head teacher be signatories to the school's

accounts. This however was not agreeable to the sponsor, the AKES, thus

causing a major rift with the tvlanagement.

(vii) The Bursar collects funds from the parents and decides whether to deposit

in the PTA or sponsor's Account. At the AGM, parents were informed to be

paying into the PTA's Account and bring the deposit slip to the bursar. This is

15



however yet to be fully realized as some parents still pay to the bursar in cash

making it difficult to ascertain the exact amount the parents have paid. The

bursar on the other hand can only deposit the funds into the account but he

cannot access the funds. The PTA could not make any further communication to

the parents on mode of fee payment as they feared if they did so they would be

cited for contempt as that was one of the reasons that the former head teacher

had been jailed for contempt of court.

(viii) Most of the parents of the Asian community prefer to pay their fees to the

AKES account. ln 2007, the parents opened an account as they felt that they

needed their own account. Due to the confusion in terms of funds and accounts,

the school had requested the Nairobi City Council to give them an accounting

officer. This was done but the officer was withdrawn when the Court in 2010

directed that parents should pay their funds to the AKES. The PTA has however

appealed against the ruling.

(ix)The Parents representatives informed the Committee that the school benefits

from FPE funds. The first batch of Ksh two (2) million FPE funds was channeled

to the account operated by AKES but a 2007 assessment by the Ministry of

Education, showed that the amount had been returned back to the Ministry. The

FPE funds are currently being channeled via the PTA's account. The account

has currently over Ksh.1,000,000. However, no development has been done

using the funds since 2007 as any attempt to utilize the money is taken as

contempt of court as the signatories are not allowed to undertake any

transactions. Clty Hall does not give funds to the school but only provides

services such as auditing, administration and some support staff.

(x) The school instructional material committee ratifies suppliers and the approved

suppliers then provide services but agree to be paid at a later date as they have

a cordial relationship with the school. The school however desperately needs to

fully run and to purchase supplies urgently, and they were hopeful that after the

meeting with the Permanent Secretary Ministry of Education, scheduled for 31't
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IMay 2011, a solution to the problem will be found

(xi)The former head teacher gave his account of the situation and informed the

Committee that he received the letter from the Director of City Education

directing him to hand over the school to AKES about two weeks after it had been

verbally communicated to him and that is why he had delayed in following the

instructions. He recounted that he had been summoned to the Director City

Education's office on the 21't of January 2011 and was accompanied by the

Chairman of the PTA. The said letter of handing over was read and shown to

them but they were not given a copy of it, which appeared strange to the head

teacher. Present at the meeting were: Madam Tabitha Kamau, who was then the

acting Director City Education, Councillor Bukachi in charge of Education at the

Nairobi City Council and a Mr. Kisiang'a, a representative of the TSC.

(xii) After the letter was withdrawn, the acting Director City Education

instructed the Head teacher to await further instructions but the head teacher

only received the letter after the Director had left office, which was about two

weeks later. Before long, the head teacher was arrested for contempt of court

and jailed for four months. After his release, he was posted as a head teacher to

Kahawa Garrison Primary School.

(xiii) The acting head teacher informed the Committee that the issues revolving

around the school had not affected the school's performance but it was difficult

for her to supervise staffers employed by AKES and also to monitor fund usage

in the school. The PTA stated that the Ministry had refused to represent them in

court and that the Ministry of Education should provide a clear position as to
whether the school was public or private. They also requested that the ministry

should implement their policies in the correct manner.

2.2MEETING WITH THE AGA KHAN EDUCATION SERVICE AND AGA KHAN
FOUNDATION

13.On 25th May,2011 the Committee held a meeting with the Aga Khan Education

Services and the Aga Khan Foundation. They gave the following submissions and

17



tabled supporting documents;

(i) The Chairman AKES, commenced by informing the Committee that the Aga

Khan Primary School, Nairobi was established on land granted to His Highness

the Aga Khan for purposes of building a school by funds donated by him. The

Government of Kenya also made contributions towards building of the School. ln

1961, the Nairobi City Council issued a registration Certificate to the School,

showing that the management of the School belonged to AKES. The

Government however decided to aid the school by providing teachers but the

management of the School remained with AKES while enrollment of teachers

was on the basis of merit and not on racial grounds.

(ii) The Committee heard that the PTA did not have any managerial role but there

was a cordial relationship with the AKES who had appointed a Boaid of Directors

charged with the responsibility of managing the School. The School's head

teacher was paid by both Teachers Service Commission (TSC) and AKES.

AKES catered for housing, utilities, security and gave a top up of Kshs.25,000/=

over and above the salary paid by the TSC to the Head teacher. ln addition,

AKES paid for the additional teachers where the TSC could not provide, such as

the swim teacher, lnformation Technology (lT) teacher, administrative support

staff and security for the school through funds collected from the fees.

(iii) ln 2001, the Government wrote to AKES stating that it wished to withdraw from

aiding the School and as such AKES should engage with TSC on how to handle

the exit of their teachers (see Appendix iry'. This, in his opinion, was the

beginning of the long standing dispute as the PTA did not want the school to be

fully owned by AKES. The PTA on its own accord exerted its influence which

AKES felt was not right and instituted a case in Court with the Minister for

Education as the respondent and AKES joined in the suit as an interested party.

However, as AKES awaited due process, the parents association influenced

parents to open an account to deposit fees which it does not account to AKES.

The school has a bursar whose salary is paid by the AKES but he does not

18



manage the parents' account which is managed by self appointed parents. The

Chairman AKES, questioned the legality of the PTA collecting funds and added

that the situation is currently complicated in that it is not even clear who is
currently running the school.

(iv)The Chairman AKES, informed the Committee that AKES does not receive any

fees from the parents but supports the school to the tune of Ksh. 8 to 10 tr/illion

annually courtesy of His Highness the Aga Khan. The amount is used to pay for

utilities, AKES teachers' salaries, security and support services. AKES further

does maintenance of the school though to a very limited extent. The chair added

that it was not within their knowledge whether the parents association does any

maintenance or not.

(v) The Regional CEO of the Aga Khan Foundation (AKF) while shedding more light

on the issue informed the Committee that the AKF supports 800 public Schools

and over 200 pre- schools, in Kenya, Uganda and Tanzania and has over 20

years experience in school management. He stated that all other Aga Khan

Schools within the country were run by AKES as private Schools and were

charging reasonable fees in comparison to other private Schools such as the

Kshs. 12,500 fees per term being charged at the Aga Khan Primary School

Mombasa. The teachers provide extra tuition to the pupils at no extra cost and

the exercise and text books are included in the fees. He informed the Committee

that the performance of the school is remarkable.

(vi)The Committee heard that there is no racial discrimination in Aga Khan schools

as only 5o/o of the entire student population in the schools were lsmaili Muslims,

while nine of the eleven Schools in the country have fully Kenyan Staff with the

total number of expatriate staff amounting to only 5%.

(vii) He added that the Aga Khan Foundation (AKF) is the owner of the school

property and thus maintains the structures while AKES have only been

authorized to manage the school. He concluded by saying that the Foundation is

a respected partner and has often hosted the donor round table and that the
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interest of the child is the Foundation's passion. He finally appealed to the

Committee to uphold the rule of law.

(viii) The AKES Counsel outlined the pending court matters as follows:

Notice of Appeal on Miscellaneous Civil Application No. 13 of 2002, being an

appeal by the Parents Association.

ELC Civil Case No. 455 0f 2008, filed by the Parents Association against the

Aga Khan Foundation and AKES, claiming among other things, the trust

concept. This was filed after the loss of Miscellaneous Civil Application No. 13

of 2002, where the tMinister for Education had been sued for directing the

management of the School to AKES.

Suit against the Chairman of the Parents Association for contempt, which has

been appealed and is set for hearing on the 1Sth of June 2011.

14.|n conclusion, the AKES made an appeal that;

(i) The Judiciary concludes all pending matters and especially those relating to

the Trust land;

(ii) The Committee as a watchdog of public funds investigates the usage of funds

collected by the Parents Association;

(iii)The [Vlinistry, which has a supervisory role over all the Schools in the country,

looks into the running of the Aga Khan Primary Nairobi and especially the

composition of the Parents Association and who they are accountable to in
the expenditure of funds collected.

2.3MEETING WITH THE TOWN CLERK, NAIROBI CITY COUNCTL

15.On 26th May,2011 the Committee held a meeting with the Deputy Town Clerk

accompanied by the Director, Legal Services. They gave the following submission

and tabled supporling documents;

a

a

a
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(i) The Director Legal Services informed the Committee that between 1953 and 1961,

the Aga Khan Primary School was constructed, with a total cost of Kshs.631,5OO,

being a grant from the Government of Kenya. On 19th April, 1978 the Aga Khan

Foundation, who were the owners of the land on which the school was built leased

the property to AKES and to run the school. On 25th March 2OOg, the Parents

passed a resolution to run the school. The Aga Khan institutions in Mombasa and

Kisumu are private and managed by the AKES.

(ii) The Committee heard that the school currently has 36 teachers employed by the

TSC, ten (10) teachers employed by the AKES, four (4) support staff employed by

AKES, one (1)teacheremployed bythe parents, one ('1) support staff employed by

the parents and two (2) support staff employed by the Nairobi City Council, though

one of the City Council employees passed on and has not been replaced. The

School has an enrollment of 980 pupils with 453 girls and 527 boys.

(iii) Due to the pending court matters and actions of the former head teacher of Aga

Khan Primary School, he was found to be in contempt of Court and committed to

civil jail. On 4th tMarch 2011, Mrs. Mary Njung'e was appointed as acting Head

teacher so that operations of the school could continue smoothly. However on 14th

April 2011, a letter revoked the appointment, to save the said Mary Njunge from

suffering the same fate as her predecessor.

(iv)The Deputy Town Clerk informed the Committee that the City Council had been

experiencing internal problems as regards the running of the City Education

Department including poor coordination and a high staff turnover. While giving his

own personal opinion, the Deputy Town Clerk stated that AKES should continue

running the School as per the court orders having knowledge of how AKES runs the

Aga Khan School in Kisumu.

(v) The acting Director of Education informed the Committee that the election of the

School l/lanagement Committee had not taken place in 2011 because of the court

ruling. The School however had three accounts which are the General Purpose

Account (GPA), Simba Account and Parents Teachers Association (PTA) Account
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which have not been audited. When the School was de-aided, it was supported by

the Ministry of Education and the Nairobi City Council did not play any role.

2.4MEETING WITH THE MINISTER FOR EDUCATION

16. On 9th June, 201 1 the Committee invited the Minister for education to give the

Ministry's position on the issue

(i) The tMinister commenced by giving a historical perspective of the community

assisted schools. He stated that the Government allocated land and issued titles

to various community groupings on the understanding that such land would be

used for educational purposes only and the construction of the physical facilities

would be the joint efforts of the Government and the concerned community

organizations.

(ii) The community organizations were to be registered as owners of the land but

hold the same as trustees. The provision of teachers, support staff, teaching and

learning materials and other necessities to facilitate education was the sole

responsibility of the Government through the local councils. The schools

operated as public institutions but the communities acted as sponsors.

(iii)At independence, nothing much changed. lt was only that the Schools were to

stop discrimination of enrollment on grounds of race or colour. The schools were

now recognized as communify assisfed schoo/s. The tt/inister cited the definitions

of the public school, aided school, unaided school, assisted school and

maintained school as cited in the Education Act, cap 2ii as follows:-

A 'public school' is "a school maintained or assisted out of public funds" and public

funds means "the public funds of the government or the public funds of a local

authority".

a

a An 'aided school' is a school which receives public funds from the local authority or

Government.
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a An 'un-aided school' is a school which does not receive any grants out of public

funds.

An 'assisted school' means a school other than a maintained school which

receives financial assistance from the Ministry or assistance from the TSC

established by the TSC Act.

A 'maintained school' is a school in respect of which the Ministry or a local

authority accepts general financial responsibility for maintenance.

a

(iv.) He stated that private schools were not defined in the Act and the only two

categories recognized under the first schedule of the Education Act Cap 211

were public schools and sponsored schools.

(v.) The Minister then stated that according to the definitions in the Education Act:-

An assisted school is a public schoola

A maintained school is a public school

An un-aided school is a private school

(vi.) Part lV of the Education Act, Sections 13 to 17 enumerates the process of

registration. When the Aga Khan Primary School started, they ran the GCSE

Programme, which was contrary to the purpose of its registration. The then

It/inister for Education wrote a letter to the effect that the School risked

deregistration.

(vii.) With regard to the Aga Khan school Nairobi, the Minister informed the Committee

that the land where Aga Khan Primary Nairobi is built was given to His Highness

the Right Honorable Sultan Mohamed Shah P.C, G.CV.C. the Aga Khan on 1't

April, 1951 for three (3) years in trust for the people of Kenya. There were special

conditions for granting the land and they included that the land be used for

a

a

I
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(viii.)

educational purposes only and it was not transferable without consent of the

governor (the President). The teachers and support staff were the sole

responsibility of the Government through the local council.

On gth October 2001, the then Education Permanent Secretary, Prof. J.C.

Kiptoon , informed the AKES that all Aga Khan Schools had been de-aided. This

according to the Minister was a wrong move and this is why the TSC continued

providing teachers to the School. The de-aiding process was however never

concluded and this led the parents to file a suit in Court. The Court ruled in favour

of AKES. The Minister was however of the opinion that, if the legal premise had

been followed properly, i.e if the Attorney General would have entered

appearance on behalf of the [\/inistry of Education and if the Nairobi City Council

would have been enjoined in the Suit or served to appear in court, the ruling may

have been different. The Minister explained that he has no mandate to go to

court other than through the Attorney General's office.

(ix.) The Minister claimed that the courts were being used to intimidate him but he

was on the parents' side. The Ministry has however tried to solve the impending

disputes through dialogue by holding meetings with AKES and the parents and

chaired by the Ministry's Permanent Secretary. The two groups are still

consulting in order to come up with an amicable solution as the Minister felt that

there was need to strengthen the partnership that existed with the sponsors. He

informed the Committee that a team had been formed to consider the matter and

come up with a way fonruard.

(x.) The tt/inister stated that he was not aware how much fees is charged by the Aga

Khan but he would find out and inform the Committee. He however informed the

Committee that the fear of the parents was the anticipation of an increment in

fees if the school was privatized therefore implying that most children would miss

out on their right to education. The Minister stated that the school had received

Ksh.3,565,420 for the Simba Account and Ksh.1,435,194 for the General
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Purpose Account as FPE funds since 2003

17.The Minister informed the Committee that the Mitigation Counsel in the AGs

chambers, advised him the Education Act does not concern itself much with who

owns the land on which the institution stands but rather who makes it function as a
school. lf it is the state regardless of who owns the land, it makes it a public school.

18.The counsel further advised him to give directions as to the ownership, management

and control of the school (see Appendix iv).

19.The [Minister stated that he;-

(i) will order an immediate stop to FPE funding to Aga Khan as he doesn't see the

justification for the capitation

(ii) Will ensure the Director of Legal Services in the Ministry for Education and the

AG are enjoined in the case by the PTA. The Ministry will appeal against the

ruling to privatize Aga Khan Primary School.

(iii) Will ensure that a quality inspection of the school is carried out to determine if it
is operating normally despite the lack of a substantive head teacher.
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CHAPTER THREE

3.0 OBSERVATIONS OF THE COMMITTEE

The Committee made the following observations:-

(i) The Committee noted with concern that the ruling by the courts that the

management of the school be handed over to Aga Khan Education Services was not

being upheld.

(ii) lt is not clear who is managing the school at the moment as there is no School

Management Committee (Sl\tlC) as per the Education Act, Cap 211. Both the

parents and AKES had separate accounts and were collecting school fees. Further,

the school was receiving FPE funds

(iii) There are pending cases in court regarding the dispute over the management and

ownership of the school.

(iv)The Attorney General failed in his role as the chief Government advisor in

representing the Ministry during the Court cases.

(v) The Minister has not given a clear policy direction on the matter including taking the

necessary steps to appeal against the ruling of the court despite the Ministry's

position that Aga Khan Primary School is a public school.

(vi)Apart from other grants from the Government, Aga Khan Primary School, Nairobi

has continued to receive FPE funds since 2003 to date despite the courts' ruling

granting management to AKES. The school has to date received a total of Ksh.

5,000,614 that is Ksh.3,565,420 for the Simba Account and Ksh. 1,435,1g4 for the

General Purpose Account as FPE funds.

(vii) The parents of Aga Khan Primary School, Nairobi operate an account while the

AKES also operates a separate account and the school bursar is employed by

AKES to manage the account of AKES only. The Committee noted with concern that

26



no audit of the school accounts had been done to ensure accountability for tax

payers money

(viii) Aga Khan Primary school, Nairobi has thirty six (36) TSC teachers but has

continued to operate without a head teacher. The Committee notes that lack of a
head teacher will negatively affect the smooth running and performance of the

school.

(ix)The Directorate of City Education is not conversant with the on-going issues in the

school despite its key role in supervising such schools. The Committee noted with

concern that the Directorate's oversight role was poorly being implemented.

(x) The Quality Assurance and Standards Office has not carried out any quality

inspection in the school since 2007 to ascertain whether operations in the school

were running normally despite the on-going tussles.

(xi)The pupils are the main victims of the dispute over ownership and management

between the AKES and the parents which could negatively affect their performance.

Therefore concerning the prayer of the petitioners;

i) THAT within twenty (21) calendar days of the Petition, the Government,

through the Minister for Education, affirms that Aga Khan primary

Schoo/ is a public primary school under the City Council.

ii) THAT The Government through the Minister for Lands affirms that the
land on which the school is built was and sfl/I is pubtic land held in trust
by the Aga Khan, as tb clear in its original title no 8620 indicated in the

title and the special conditions for its grant.

iii) THAT the Government, through the Minister for Education and the
Minister for Lands, takes immediate and urgent action to protect and
safeguard Aga Khan Primary school, its land and its assefs and protect
and support the Parents Teachers Assocrafion, the School Management

a

a
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Committee, the teachers and pupils of the school from undue

inErterence from the Aga Khan Education Service.

iv) THAT the Government, through the Minister for Education and the

Minister for Lands, direcb Aga Khan Education Service to play its role

as a sponsor and refrain from inErtering with the day-to-day

management of the administration of the school.

v) THAT the Government, through the Minister for Education, restrains the

Town Clerk from handing over the school for private use as the school

is a public institution.

The Committee observed that;

(i) The Government through the Minister for Education has affirmed that Aga Khan

Primary School, Nairobi is a public school under the City Council of Nairobi. The

Committee is however of the view that the Ministry has not taken the necessary

steps to affirm the same.

(ii) The land in which the school is built was leased to H. H. Sultan Mohamed Shah

to hold in trust for education purposes, as is clear in its original title No. 8620 on

land L.R. 209/3576. Under the special conditions of the title, the Government

shall have a right to resume possession of all or any part of the land in this grant

if required for development or for public purposes without paying compensation

except in respect of approved buildings.

(iii) Under the prevailing circumstances, the Minister cannot stop the Aga Khan

Education Services from interference in the school management as the court's

ruling is in favour of AKES managing the school. Further, a temporary injunction

prevents the parents from managing the Aga Khan Primary school, Nairobi and

from holding any meetings where the agenda impacts the running and

management of Aga Khan Primary School, Nairobi pending the hearing and

determination of the suit.

I
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(iv)The Ministry should uphold the rule of law and take appropriate action

?.

a

I
I
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CHAPTER FOUR

4.0 RECOMMENDATIONSANDCONCLUSIONS

From the submissions, the Committee made the following major recommendations:-

1. The Minister for Education and stakeholders must uphold and respect the rule of

law. The Minister for Education should further do the following:

Take urgent and appropriate action to ensure that the school runs smoothly

Order a quality inspection of the school to ascertain whether the quality of

education in the school has been compromised and take the necessary

remedial measures.

lmmediately carry out an audit of the school accounts

Determine whether the special conditions under the lease to the Aga Khan

Foundation have been breached and take the necessary action.

Take a clear position and gives direction on all other "community assisfed'

schools to avoid similar disputes in future.

2. That the Attorney General as the Government's chief legal advisor takes the

responsibility of representing the Ministry in legal matters. ln this case, the AG failed

to represent the Ministry in the suit.

3. That the Directorate of City Education at the City Council of Nairobi takes up its

supervisory role of schools under it's jurisdiction as per the Education Act.

a

a

o

a

a

a
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MINUTES OF THE FIFTEENTH G OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION. RESEARCH AND HNOLOGY HELD
ON TUESDAY. IOTH MAY 2011 IN THE SMALL DINING HALL.
PARLIAMENT BUILDINGS AT IO.OO AM.

PRESENT: The following Members of the Committee were present:-
The Hon. (Dr.) Wilbur Ottichilo, M.P. - Acting Chairperson
The Hon. John Pesa Dache, M.P.
The Hon. B.C. Muturi Mwangi, M.P.
The Hon. Alfred B. Odhiambo, M.P.
The Hon. Danson Mwazo Mwakulegwa, M.P.
The Hon. David Njuguna, M.P.
ABSENT WITH APLOGY

The Hon. David Koech, M.P - Chairperson
The Hon. F.T. Nyammo, M.P- Vice-Chairperson
The Hon. Shakila Abdalla, M.P.
The Hon. (DR.) Joyce Laboso, M.P.
The Hon. Muhamed Sirat, M.P.
INA DANCE NATIONAL ASSEMBLY

M. J. Chesire
MrN. NO.95l20t1

Clerk Assistant
REMARKS OF THE CHAIRMAN

The Acting Chairperson called the meeting to order at 10.30 a.m. and
opened with a word of prayer. He informed the Committee that he was
holding brief for the Chairperson who was attending a sub-Committee of
the Liaison Committee at Kenyatta lnternational Conference Centre.

MtN. NO.95l2011 ADOPTION OF THE AGENDA
The Committee adopted the Agenda of the sitting as follows:

i. Apology
ii. Confirmation of previous Minutes
iii. Matters Arising
iv. Consideration of Legal Opinion on the Aga Khan Primary School

Petition
v. Any Other Business
vi. Date of Next Meeting

I
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MIN. N .97 /2011 CONFIRMATION OF PREV IOUS MINUTES
Minutes of the Fourteenth Sitting held on Thursday, 5th May 20ll were
confirmed by the Members present and signed by the Chairperson after
being proposed by Hon. Pesa, MP and seconded by Hon. Odhiambo, Mp.
MrN. NO.98/2011 MAfiERS ARISING
The following matters arose:

i) Under Min. No. 91/2011 the Committee was informed that
confirmation is being awaited on the proposed visit to China.
Efforts to contact the Kenya Mission in Beijing, through telephone
calls and emails, have been unsuccessful. The Secretariat was asked
to continue trying and advise the Committee on the way forward.

ii) Under MIN . 92/2011 the Committee was informed plans were
underway on the proposed workshop in Naivasha between l6th
and l9th June 2011. A letter to SUNY to request for facilitation of
the said workshop has been approved by the clerk and was
awaiting his signature before dispatch.

Members discussed on the timing of the workshop and
unanimously agreed to reschedule it to 23,d to 26rh June 20.t.l. This
will be after the reading of the National Budget and Members and
other stakeholders attending the workshop will have scrutinized
provisions in the national budget relating to the education sector.

iii) Under MIN . 93/2011 the Hon. Ottichilo, MP informed the Committee
that during the 4th Annual Science and Technology Dissemination
Conference and Exhibition at the Kenyatta lnternational
Conference Centre between 3'd and 5th of May 2011, the National
Council for Science and Technology (NCST) launched its first
strategic Plan. NcsT, also during the conference, undertook to
present the TIVET Bill before the Committee in due course. The
Secretariat was asked to liaise with the NCST to provide a copy of
their Strategic Plan to the Committee.

I
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MrN. NO.99l2011 CONSIDERATION OF LE6AL OPINION
ON THE AGA KHAN PRIMARY

L PETITI N

The Committee considered a legal opinion given to the Committee by the
Legal Department of Parliament on the petition on the ownership of the
Aga Khan Primary School and in reference to a letter from Messrs Njoroge
Regeru and Company Advocates dated 20th April 201L The letter was
contending that the petition should not be considered by the Committee
because the matter was sub-judice and Parliament had no constitutional
mandate to determine dispute between parties.
The legal opinion from the t-egal Department stated as follows:

i) That Standing Order 80(4) was clear that the onus of showing that a

matter is sub-iudice lies on the member alleging it. ln this case

Messrs Njoroge and Cornpany Advocates should prove that.

ii) That court documents regarding the case were more than four months
old and that nothing produced by the Advocates provided any
evidence that the case has never been set down for hearing this
year.

iii) That the Standing order does not envisage it to be the role of the
Speaker to make inquiries at court registries to establish the status of
matters before them.

iv) That since no evidence has been produced to the Chair that there are

any active criminal or civil proceedings in the High Court ELC Civil
Case Number 455 of 2OO, Albert Ekirapa and 9 others Vs Aga Khan
Foundation and Aga Khan Education Services, Kenya. Under such

circumstance the Chair should direct that debate on the petition
thereon is not sub-iudice and may be proceeded with by the
Committee immediately at the conclusion of that directive. The
reasons behind this are

t
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(a)The legislative and deliberative authority of the
National Assembly is derived from the people and
cannot be obstructed by any person or authority

(b)The National Assembly has a constitutional oversight
role and this mandate must not be curtailed where
there are no justifying circumstances.

(c) That when the House and its committees exercise its
powers, it is not at the level of the courts of law and
thus cannot conclusively determine disputes and lacks

the authority to overturn a decision of the High Court.
(d)That considering that the National Assembly draws its

mandate directly from the people, there may be

instances when there is a pressing need for debate on
the policy matters connected to an ongoing inquest.

(e)That the chair will retain the right to exercise discretion
and waive the sub-judice rule where a need for public
debate can be demonstrated. ln such instances a clear
distinction must be maintained between policy matters
and the details of a case.

(f) That this matter appears to have been concluded by the
trial court and therefore, there is no likely prejudice at
all as the deliberations by the Committee and the
House is not an Appeal against the decision of the High
Court.

After lengthy discussions, it was the opinion of the Committee that the
Legal Department needs to reconsider all issues and documents
relating the issue in question, before giving its considered advise on
the way forward to the Committee.
ln view of the above, the Committee agreed that after scrutiny of the
documents the Legal Counsel to meet with Committee on Wednesday,
1lth May 2011 at 11.00 a.m.

MIN. NO.loo/2011 OTHER BUSIN
The Committee was informed on the visit to non-formal schools in Nairobi

a

)+

a



I on Thursday, l2th May 2011 and that the Ministry of Education has been
informed. As advised by the Director, City Education the schools to be
visited are Palm Olive Academy, 5t. Cecilia Self Help Academy and Joowi
School, all in Kibera, Langata Constituency. The schools have been informed
of the visit and are waiting the Committee. Transport will leave Parliament
at 8.30 a.m.

The Committee will visit other non-formal schools in other areas before
compiling its report for presentation to the House.

MIN. NO.lo1/2011 DATE OF N MEETING
The Chairperson adjourned the sitting at 11.05 a.m. until Wednesday, llth
May 2011 at 11.00 a.m.

SIGNED: HON. DAVID K KOECH. MP

DATE: Y 2011

t
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MINUTES OF THE SIXTEENTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON EDUCATION. RESEARCH AND TECHNOLOGY HELD
ON WEDNESDAY. 1ITH MAY 2OII IN THE COMMITTEE ROOM 9
PARLIAMENT BUI INGS AT II.OO AM.

PRESENT: The following Members of the Committee were present:-
The Hon. David Koech, M.P - Chairperson
The Hon. (Dr.) Wilbur Ottichilo, M.P.
The Hon. John Pesa Dache, M.P.
The Hon. B.C. Muturi Mwangi, M.P.
The Hon. Alfred B. Odhiambo, M.P.
The Hon. Shakila Abdalla, M.P.

ABSENT WITH APLOGY
The Hon. F.T. Nyammo, M.P- Vice-Chairperson
The Hon. (DR.) Joyce Laboso, M.P.
The Hon. Muhamed Sirat, M.P.
The Hon. Danson Mwazo Mwakulegwa, M.P.
The Hon. David Njuguna, M.P.

IN ATTENDANCE NATIONAL ASSEMBLY
M. J. Chesire Clerk Assistant

MIN N II REMARKS OF THE CHAIRMAN
The Chairperson called the meeting to order at 11.30 a.m. and opened with
a word of prayer. He informed the Committee that the investigation into
the Petition on the Aga Khan Primary School was long overdue and that it
was high time that Committee finalized and compile a report on the same.
ln the mean time the Chair should request for extension of time for the
House since the stipulated period of 21 days had lapsed.

MIN. NO.103/2011 ADOPTION OF THE AGENDA
The Committee adopted the Agenda of the sitting as follows:

vii. Apology
viii. Confirmation of previous Minutes
ix. Matters Arising
x. consideration of Legal opinion on the Aga Khan primary

School Petition
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xl.
xii.

Any Other Business
Date of Next Meeting

MIN. N .t 011 CONFI N OF PREVIO US MINUTES
Minutes of the Fifteenth Sitting held on Tuesday, loth May 2011 were
confirmed by the Members present and signed by the Chairperson after
being proposed by Hon. Muturi, MP and seconded by Hon. Odhiambo,
MP.
MIN. NO.I MAfi ARISING
The following matters arose:
Under Min. No. 98/2011 the Committee was informed as follows:

iv) Under Min. No. 98/2011 (i) the Kenya Embassy in China had advised
that the visit be postponed because China was preparing to host
the Kenya Parliamentary Service Commission which is scheduled to
visit between 22"d and 26th May 2011. The Committee therefore
proposed to undertake the visit between 19,h and 25th June 2011.

v) Under Min. No. 9812011 (ii) the Committee agreed to meet with the
National Council for Science and Technology (NCST) to discuss its
strategic plan on a date to be agreed later.

vi) Under MlN. No.lOO/2011 the visit to non-formal schools (Palm Olive
Academy, 5t. cecilia Self Help Academy and Joowi school) in
Kibera on 12th May 2011 had been finalized. The Chairperson
requested the Members to confirm attendance to ensure that the
visit takes place as planned.

MIN. NO .106/2011 PETITION ON THE KHAN
PRIMARY scHooL

The Committee considered a legal opinion given to the Committee on the
petition on the ownership of the Aga Khan Primary School.
The legal opinion advised the Committee that the issue regarding the
ownership of the school was not sub-judice because the case in the High
Court on the same school had been dormant for the last four months. After
all it was the onus of the claimant, and not the Committee, to prove that
the case was in fact sub-judice. The Committee was therefore advised to



Proceed with its investigation on the manaSement and operations at the
school and not the ownership.
After lengthy discussions the Committee agreed to summon the following
Persons:

i) The Town Clerk on Wednesday, lSth May 2}ll at lO.OOa.m.
ii) Parents/Teachers Association on Thursday, lgth May 20ll at

10.00am.m. and Aga Khan Education Services at l2.OO O'clock
iii) Hon. Jeremiah Kioni, MP on wednesday 25th May at ll.00a.m.
iv) Minister for Education on Thursday,26th May 2011 at 10.00a.m.

The Committee agreed to compile its report on the Petition on 31" May
2011.

MIN. NO .107 /2011 DATE OF NEXT MEETING
The Chairperson adjourned the sitting at 1.10 p.m.until Thursday, l2th May
2011 at 9.00 a.m.

SIGNED: HON. ID K. KOECH. MP
(cHAtRPERSON)

DATE: IETH 2011
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MINUTES OF THE NINETEENTH SITTING OF THE DEPARTMENTAL

COMMITTEE ON EDUCATION. RESEARCH AN D TECHNOLOGY HELD

ON UUEDNESDAY ISTH MAY 2OII. IN ROOM 7. MAIN PARLIAMENT

BUILDINGS AT ll:OOAM.

PRESENT

The Hon. David Koech, M.P. - Chairperson
The Hon. F.T.Nyammo, M.P. - Vice Chairperson
The Hon. B.C. Muturi Mwangi, MP.
The Hon. (Dr.) Wilbur Otichilo, M.P.
The Hon. Alfred Bwire Odhiambo, M.P.
The Hon. John Dache Pesa,M.P
The Hon. Danson Mwazo Mwakulegwa, M.P.

ABSENT WITH APOLOGIES
The Hon. Shakila Abdalla, M.P.
The Hon. David Njuguna, M.P
The Hon. (Dr.) Joyce Laboso, M.P.
The Hon. Mohammed Sirat, M.P

IN ATTENDANCE NATIONAL ASSEMBLY
Ms. Josephine Kusinyi
Ms. Veronica Kibati

- Clerk Assistant
-Research Assistant

IN ATTENDANCE
Mr. Omar Abdi -Deputy Town Clerk
Mr. Aduma Owuor -Director, Legal Affairs
Mr. Andrew Mwanthi -Acting Director, City Education
Mr. Peter Eregae -Deputy Secretary, Ministry of Local Covernment

MlN. NO. il7l20r1 PRELIMINARY

The meeting began with a word of prayer.

MrN. NO. r18/201r ADOPTION OF THE AGENDA

Members adopted the agenda of the meeting.
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MtN. NO. 119/2011 CONFI ON OF MINUTES

Minutes of the Sixteenth Sitting held on 11th May 2011, were confirmed as a
true record.

MlN. NO. 120/2011 ARISING

i) Under Min. 102/2011, the Chair informed members that the Chair had
requested the Speaker for extension of time, to table the report on
the Petition in June. The Speaker agreed that the same should be
tabled by 14th June 2olo.However the Chair was to make this
request formally on the floor of the House during the afternoon
sitting.

ii) Under Min 1O5/2O11(i), Members resolved to undertake the Korea
visit from 26th - 3Oth June 2011

iii) Under Min I O5/2O11(ii), Members resolved to meet the NCST on 8th
June 2011, to deliberate on the progress of upcoming bills i.e TIVET
and the Science & Technology Innovation Bill, the progress on the
construction of their headquarters and a run down on their
strategic plan.

iv) Under Min 105/2011(iii), the Chair informed members that the visit to
non formal schools was successful; however the Committee could
not visit Joowi School because of lack of time.

MIN. NO. 121/2O1I MEETING UUITH THE TOWN CL NAIROBI
CITY COUNCIL

The Deputy Town Clerk presented the Town Clerk's apologies as he was in
Korea on official duty and welcomed members of his team to introduce
themselves.

After introductions, the Director, Legal Affairs informed the Committee that
there had been a long outstanding battle on the ownership of Aga Khan
Primary, leading to Court proceedings and specifically High Court Case
number 13 of 2OO2 and 455 of 2008.The matter is still in Court and in fact
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last year, the Head Teacher was charged with Contempt of Court.

The Acting Director City Education on his part, informed members that the
School had teachers employed by TSC, the school's PTA and the Aga Khan
Education Service. He however did not have the exact number of teachers
employed by each of the parties but he would avail this information to the
Committee the next day. He further stated that he had complied with the
Court orders by instructing the Head teacher to hand over the school to the
Education service and this did not in any way affect the School's
performance.

A short while after commencement of the meeting with the officers from the
Council, the Committee was of the opinion that the team was not well
prepared for the meeting, as most questions were not answered to the
satisfaction of members and no documents were availed to the committee
to support information given to the Committee.

The Chair informed the team that it was crucial for their input to be
included in the Committee's report to the House and as such, they needed
to give the Committee as much information as possible.

The officers indeed confirmed that they were not well prepared for the
meeting as the invitation letters had been received very late.

As the team before the Committee was not well prepared, the Chair
rescheduled the meeting to 26th May 2011 at 10:00am.ln the said meeting,
the team should address the following;
-Who pays teachers and support staff?
-Whether there is a formal committee that runs the School?
-Whether the parents contribute to the running of the School

MrN. NO. 122/2011 ANY OTHER BUSINESS

The meeting with the Minister for Education which had earlier been
scheduled to take place on the 26th May 2011, to be rescheduled to 7th June
2011.
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MrN. NO. 123/2011 DATE OF NEXT SITTING

The next meeting would be held on 19th May 2011, at 10:00 am.

MrN. NO. 124/2011 ADJOU RNMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at 12:10

SIGNED: HoN . DAVID K. KOECH. M P

(cHATRPERSON)

DATE: 7rH JUN E 2011
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MINUTES OF THE TWENTIETH SITTING OF THE DEPARTMENTAL

COMMITTEE ON EDUCATION. RES EARCH AND TECHNO LOGY HELD

ON THURSDAY 19TH MAY 2O1 IN ROOM 9. MAIN PARLIAMENTI

BUILDINGS AT l0:00AM.

PRESENT
The Hon. David Koech, M.P. - Chairperson
The Hon. F.T.Nyammo, M.P. - Vice Chairperson
The Hon. B.C. Muturi Mwangi, MP.
The Hon. (Dr.) Wilbur Otichilo, M.P.
The Hon. John Dache Pesa,M.P
The Hon. David Njuguna, M.P

APOLOGI
The
The
The
The
The

Hon.
Hon.
Hon.
Hon.
Hon.

Shakila Abdalla, M.P.
(Dr.) Joyce Laboso, M.P.
Mohammed Sirat , M.P
Alfred Bwire Odhiambo, M.P.
Danson Mwazo Mwakulegwa, M.P

IN AlT CE
Ms. Mary Chesire
Ms. Josephine Kusinyi
Ms. Veronica Kibati

IN ATTEN
Mr. Anthonny Kimuri
Ms. Mary Joseck
Mr. David Njoroge
Wanja Njage
Maureen Kabosi
Mugo Kamau
Mary Njunge
Amos Muiruri

NATIONA ASSEMBLY
-Clerk Assistant
- Clerk Assistant
-Research Assistant

AGA KHAN PRIMARY SCHOOL
-Chairman, PTA
-Treasurer
-Class 7 Parents representative
-Class 4 Parents Representative
-Class 1 Parents Representative
-Class 5 Parents Representative
- Acting Head teacher
-Former Head teacher
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MrN. NO. 12512011 PR.EL INARY

The meeting began with a word of prayer.

MIN. N I OlI ADOPTION OF THE AGENDA

Members adopted the agenda of the meeting.

MIN. NO. 127/2011 CONFTRMATT OF MINUTES

Minutes of the 17th and 18th Sittings held on llth and 12th May 2011
respectively, were confirmed as a true record.

I

MIN. N I I MATTERS ARISING

Members noted that the following matters had
Minutes of the 19th Sitting:
i. The issue of Corporate Social responsibility.
ii. Drilling of students.
iii. Current curricula review.

MIN. NO

not been captured by

. 129/2011 MEETTNG TH THE PTA AGA KHAN PRIMARY
scHooL

After introductions, the meeting commenced. The Chairman of the
Aga Khan PTA informed the meeting as follows:

ii. ln 1954, the Covernment granted land to Sultan Hussein Shah to hold
in trust for 3years, for Education purposes. The grant was to be
extended on special conditions that the land shouldn't be transferred,
leased out, sold or mortgaged without consent from the
Commissioner of Lands.

iii. The land had two title deeds, one for the land on which the School
stands and the other for the land on which the principal's house
stands. However the 2na title, the land on which the Principal's house
stands cannot be traced and a search at the Lands office is not possible
as the land reference number is not known. However, apartments
have been erected on that piece of land and it is feared that there
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could be possible encroachment on the land. (A copy of title deed
covering the area on which the school stands was tabled before the
Committee)

lnitially in 1954, Kshs.32, 000 was needed for development on the
land and the Government of Kenya gave Khsh.l6, Ooo/= for that. ln
subsequent years and by 1950, the Covernment had given a total of
Kshs.70O, ooo/= for construction of classrooms, lavatories and
administration block. The input from Aga Khan was basically from the
community that lived around parklands area. The other infrastructure
like swimming pool, gallery and 8-4-4 block have been put up by the
parents.(A document showing that government funds were used was
tabled before the committee, but the Chair ruled that the same was
inadmissible as it did not bear any signature. An authenticated
document was to be forwarded to the Secretariat in due.course.)

ln 1978, the land was transferred to Aga Khan Foundation Services.
This was a transaction effected through the commissioner of lands.

The School has a total of 36 teachers employed by the TSC, 8 teachers
employed the Sponsor and one teacher employed by the School
Management Committee. Each party pays its own teacher. The School
Bursar is also an employee of the Sponsor. The Head teacher is not
privy to the amount of salaries paid by the Sponsor and sometimes
enforcing assignment on these employees is difficult.

vii. Parents during their ACM sometime back, introduced payment of
child support funds, which were to cater for payrnent of workers
employed by the parents. The same meeting also agreed that a
representative of the parent and the head teacher be signatories to the
School's accounts. This did not go down well with the Sponsor and a
major rift with the Management and the Sponsor ensued. The Bursar
would collect funds from the parents and decide whether to deposit it
in PTA or Sponsor's Account. Parents were informed to be paying into
the PTA's Account and bring the deposit slip to the Bursar but this has
yet to be fully realized. The Bursar can only deposit the funds into the
Account but he cannot access the funds. ln terms of ascertaining how
much has been fully paid by parents is difficult. Any further
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communication to the parents to insist on the issue of accounts was no
longer possible for fear of being cited for contempt.

Most of the parents of the Asian community prefer to pay their fees to
the AKES account. Out of the 980 pupils in the School, 21 are Hindu
and 25 lsmaili. (The Acting Head teacher tabled a document in respect
of these numbers.)

Due to the confusion in terms of funds and accounts, the School
requested the Nairobi City Council to give them an accounting officer.
This was done but the officer was withdrawn when the Court ruled in
2OO7 that parents should pay their funds to the Aga Khan Education
Service. The PTA has made an appeal to set aside the ruling.

x During the financial year 2OO3/2O04 when the 1n batch of 2Million
was released as FPE funds to the account operated by AKES, the
amount was returned. The FPE funds are now received in the PTA
Account. The account has over Ksh.1,000,000 however no
development has been done in the School since 2oo7, since any
attempt to utilize the money is taken as contempt of Court and the
signatories are not allowed to meet anywhere. The Ministry of
Education gives CPA and money for textbooks. The books have been
bought as guided by the Ministry. City Hall does not give funds but
offers services such as auditing and workers. However in December
2008, the AKES supplied the School with IRE books and a few story
books.

xi. The School lnstructional Material Committee ratifies Suppliers. The
Orange book gives guidance on what is to be bought by FPE funds.
The approved Suppliers with a cordial relationship with the School
then provide services, to be paid at a later date. The School however
desperately needs to fully run and purchase supplies urgently. lt is

hoped that after the meeting with the Permanent Secretary for the
Ministry of Education scheduled for 31n May 2011, this matter will be
sorted out.

xu. As to why the Head teacher never handed over the School to AKES as
directed by the Director City Education, he stated that he received the
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letter much letter. However, together with the PTA Chairman, they
had been summoned to the Director City Education's office on the 21*
of January 2011.The said letter of handing over was read and shown
to them and then withdrawn from them. The Head teacher found it
strange but just waited. Those present during the meeting were:
Madam Tabitha Kamau, who was then the acting Director City
Education, Councillor Bukachi in charge of Education at Nairobi City
of Nairobi and Mr. Kisiang'a, a representative of the TSC.

xiii. After the letter was withdrawn, the acting Director City Education
instructed the Head teacher to await further instructions. The Head
Teacher never received the letter until after the Director had left
office, which was about two weeks later. Before long he was arrested
for Contempt and after his release, he was posted as Head teacher to
Kahawa 6arrison Primary School.

The Acting head teacher informed the Committee that the issues
revolving around the School had not affected the School's
performance. (She tabled the School's performance record before the
Committee.)

xtv.

MtN. NO. 13'.t/2011 DELTB ERATIONS

The Chair of the PTA informed the Committee that all that the parents
wanted is for the Minister of Education to:
i. Ensure smooth running of the School.
ii. lmplement the policies already in book.
iii. Advice the Ministry of Local Government to have the land reverted

back to its rightful owners.

MIN. NO. 132I2OII ANY OTHER BUSINESS

i. The terms of reference for the Education Task force should be placed
as an agenda for the next meeting.

ll. The Chair informed Members that the non formal schools' visit to
Mombasa had been cancelled.
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MIN. NO .133/20'.11 DATE OF NEXT SITTING

The next meeting would be held on 25th May 2011, at 11:00 am.

MrN. NO. 134/2011 ADJ OURNMENT OF THE EETING

There being no other business for consideration, the meeting was adjourned
at 12:20

SIGNED: HON. DAVID
(cHATRPERSON)

DATE: 77H JUNE 2011

P
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MINUTES F THE TWENTY FIRST SIfiING OF THE D RTMENTAL

COMMITTEE ON EDUCATION. RESEARCH AND TECHNOLOGY HELD

ON WEDNESDAY 25TH MAY 2011. IN ROOM 9. MAIN PARLIAMENT

BUILDINGS AT 1l:20AM.

PRESENT

The Hon. David Koech, M.P. - Chairperson
The Hon. (Dr.) Wilbur Otichilo, M.P.
The Hon. John Dache Pesa,M.P
The Hon. David Njuguna, M.P
The Hon. Danson Mwazo Mwakulegwa, M.P.

ABSENT APOLOGIES

The Hon. F.T.Nyammo, M.P. - Vice Chairperson
The Hon. B.C. Muturi Mwangi, MP.
The Hon. Shakila Abdalla, M.P.
The Hon. (Dr.) Joyce Laboso, M.P.
The Hon. Mohammed Sirat , M.P
The Hon. Alfred Bwire Odhiambo, M.P.

IN AfiENDANCE

The Hon. Shakeel Shabbir, M.P.

IN ATTENDANCE

Ms. Mary Chesire
Ms. Josephine Kusinyi
Ms. Rebecca Tonkei
Mr. Sherrifsam Mwendwa

IN DANCE

Mr. Arif Neky
Mr. Moez Jamal

ASSEMBLY

-CIerk Assistant
- Clerk Assistant
-Research Assistant
-Legal Counsel

-Regional CEO, Aga Khan Foundation
-Chairman, Aga Khan Education Services (AKES)Mr.
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Njoroge Regeru
Mr. 6.N.Thuo

-Counsel,
-Counsel,

KE5

KES

A
A

MIN. NO .135/2011

The meeting began with a word of prayer.

N 1I ADOPTI N FTH DA

Members adopted the agenda of the meeting.

MIN. NO. 137 /2011 INTRODUCTION

The meeting began by the Chair introducing the Members present. He then
went ahead to give a back ground of the matter before the Committee and
made it clear that the matter pending before the Court will not be discussed
in the forum. He informed the meeting that disclosure on matters of policy
would be important.

MrN. NO. 13812011 MEETING WITH THE AGA KHAN EDUCATION
SERVICE AND AGA KHAN FOUNDATION

The Chairman, AKES informed the Committee that:

i. The Aga Khan Primary School was established on land granted to His
Highness the Aga Khan for purposes of building a School by funds
donated by him. The Covernment of Kenya likewise made
contributions towards building of the School.

ii In 1961, the Nairobi City Council issued a registration Certificate to the
School, showing that the management of the School was by AKES. The
C,overnment decided to aid by providing teachers to the School;
however the management of the School remained with AKES. Students
were admitted to the School on merit and not on any racial
background.

1il. The PTA engaged very well with AKES and did not have any
management role. An executive team appointed by AKES was charged

PRELIMINARY
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with the responsibility of running the School.

iv. The School's head teacher was paid by both TSC and AKES. AKES

catered for housing, utilities, Security and gave a top up of Kshs.

25,000/= over and above what TSC paid the Head teacher. In
addition to this, AKES paid for the additional teachers where the TSC

could not provide, such as the Swim teacher, lT teacher,
Administrative support staff and Security for the School, through
funding collected from the fees.

ln 2001, the Government wrote to AKES stating that it wished to
withdraw from aiding the School and as such, AKES should engage
with TSC on how to deal with the teachers. ( This letter is to be
forwarded to the Secretariat at a later date).This was to mark the
beginning of the never ending tussles.

V

VI.

vill

The Parents Association on its own accord exerted its influence, which
AKES felt was not right and even instituted a case in Court, with the
Minister for Education as the respondent. AKES joined in the suit as an
interested party.

vii. However, as AKES awaited due process, the Parents Association
started influencing parents. lt opened an account to deposit fees,
which it does not account to AKES. Currently, it is not even clear who
runs the School.

Currently, AKES does not receive any fees but supports the School to
the tune of 8 to 10 Million per year, through the generosity of His
Highness the Aga Khan. This amount is used to pay utilities, AKES
teachers, security and support service. Maintenance is done by AKES
but to a very limited extent. Whether the Parents Association does any
maintenance is not within AKES's knowledge.

The Regional CEO of the Aga Khan Foundation then took over and
informed the Committee as follows:

ix. That the Foundation is the owner of the property and maintains the
structures for integrity purposes. AKES have only been authorized to
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run the School.

The Foundation supports 800 public Schools and over 200 pre-
schools, in Kenya, Uganda and Tanzania, and has over 20 years
experience in School Management.

The Foundation is a respected partner and has often hosted the donor
round table .The interest of the child is the Foundation's passion. lt
was therefore the Foundation's appeal to the Committee that the rule
of law be upheld.

MIN. No.139/2011 PENDTN G COURT MATTER.S

Mr. Njoroge Regeru, AKES Counsel then
pending Court Matters as follows:

took the Members through

i. Notice of Appeal on Miscellaneous Civil Application No. 13 of 2002,
being an appeal by the Parents Association.

ii. ELC Civil Case No. 455 0f 2008, filed by the Parents Association
against the Aga Khan Foundation and AKES, claiming among other
things, the trust concept. This was filed after the loss of Miscellaneous
Civil Application No. 13 of 2OO2, where the Minister for Education
had been sued for directing the management of the School to AKES.

iii. Suit against the Chairman of the Parents Association for contempt,
which has been set down for hearing on the l5th of June 2011.

MtN. NO. 1 40/2011 DELIBERATIONS

Members then requested to know how other Aga Khan Schools are
run within the Country.

lt. The Meeting was informed by the Regional cEo of the Aga Khan
Foundation that all other Aga Khan Schools within the Country were
run by AKES as private Schools, charging reasonable fees in
comparison to other private Schools. An example was a fee of Kshs.
12,500 per term, being paid at the Aga Khan primary school

52



Mombasa. Teachers provide extra tuition to the pupils at no extra cost
and exercise and text books are inclusive in the fees.

il1. The performance of the Schools is remarkable, for example in the
national examinations, since 2oo3 to date, the Aga Khan Primary
School Kisumu has shuttled between positions I and 3 in the
Municipality.

lv. Through Professional Development Centres, several head teachers
have been trained, in terms of capacity building and the Covernment
through the Kenya lnstitute of Education has selected and sent teachers
every year to the Aga Khan University, at a subsidized rate.

V The issue of racial discrimination does not arise as only 5olo of the
entire student population in the Schools is lsmaili Muslims, while nine
of the eleven Schools in the Country have fully Kenyan Staff and the
total number of expatriate staff amount to only 57o.

vi. Finally, the AKES would appeal to:
a) The Judiciary to conclude all pending matters and especially those

relating to the Trust land

b) The Committee as a watchdog of public funds to look into the use

of funds collected by the Parents Association

c) The Ministry that has a supervisory role over all the Schools in the
Country, to look into the running of the Aga Khan Primary Nairobi
and especially the composition of the Parents Association and who
they are accountable to the expenditure of funds collected.

MIN. N I AOBI

The Chair thanked and appreciated the Aga Khan Foundation and the Aga
Khan Education Service on the work they were doing within the Country
and assured them that the Committee will uphold the Rule of law.
MtN. NO. 142/201'.1 OF NEXT

The next meeting would be held on 26th May 2011, at l0:00 am.

.t
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MIN. NO.143/2011 ADJOURNMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at l:00 pm.

SIGNED: HON. ID K. KOECH. M P

(cHATRPERSON)

DATE: 7rH JUNE 2011
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MINUTES OF TH OND SITTING OF TH E DEPARTMENTAL

COMMITTEE ON EDUCATION. RESEARCH AND TECHNO LOGY HELD

ON THURSDAY 26TH MAY 201I, IN THE COMMITTE E ROOM ON 2ND

FLOOR. CONTINEN L HOUSE. AT l0:30AM.

PRESENT

The Hon. David Koech, M.P. - Chairperson
The Hon. F.T.Nyammo, M.P. - Vice Chairperson
The Hon. B.C. Muturi Mwangi, MP.
The Hon. (Dr.) Wilbur Otichilo, M.P.

ABSENT APOLOGIES

The Hon. John Dache Pesa, M.P
The Hon. David Njuguna, M.P
The Hon. Danson Mwazo Mwakulegwa, M.P
The Hon. Shakila Abdalla, M.P.
The Hon. (Dr.) Joyce Laboso, M.P.
The Hon. Mohammed Sirat , M.P
The Hon. Alfred Bwire Odhiambo, M.P.

IN ATTENDANCE NATIONAL ASSEMBLY

Ms. Mary Chesire
Ms. Josephine Kusinyi
Ms. Rebecca Tonkei

DANCE

Mr. Omar Abdi
Mr. Joshua Aduma
Mr. Andrew Mwathi

MlN. NO. r 1

-Clerk Assistant
- Clerk Assistant
-Research Assistant

I CITY COUN

-Deputy Town Clerk
-Director, Legal Services

-Acting Director City Education

PRELIMINARY

The meeting began with a word of prayer
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MrN. NO. 145/2011 ADOPTION OF THE

Members adopted the agenda of the meeting.

MIN. NO. 146/2011 INTRODUCTION

The meeting began by the Chair introducing the Members present. He then
welcomed the Deputy Town Clerk to introduce his team.

MIN. NO.147/2011 MEETING UUITH THE DEPUTY TOWN CLER.K.
NAIR.O BI CITY COUNCIL

The Director Legal Services informed the Committee that:
i. Between 1953 and 1961, the Aga Khan Primary School was

constructed, with a total cost of Kshs. 631,500, being a grant from the
Covernment of Kenya.

ll. on 19th April 1978, the Aga Khan Foundation, who were the owner of
the land on which the School stood, leased the property to Aga Khan
Education Services, to run the School.

iii. On 25th March 2009, the Parents passed a resolution to run the
School. The Aga Khan institutions in Mombasa and Kisumu are private
and run by the AKES.

iv. Currently the School has 36 teachers employed by the TSC,IO teachers
employed by the AKES, 4 support staff employed by AKES, 1 teacher
employed by the parents, 1 support staff employed by the parents and
2 support staff employed by the Nairobi City Council, though one of
the City Council employees passed on and has not been replaced. The
School has a population of 980 pupils, 453 girls and 527 boys.

Due to the pending Court matters and actions of the former head
teacher, he was found to be in contempt of Court and detained in
civil jail. On 4th March 2011, Mary Njunge was appointed as acting
Head teacher, so that affairs of the School are not interrupted.
However on 14th April 2011, a letter was done, revoking the
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appointrnent, to save the said Mary Njunge from suffering the same
fate as her predecessor.

The Deputy Town Clerk then informed the Committee that the Council had
its own internal problems as regards the running of the Education
Department, with poor coordination and a high staff turnover. ln his own
opinion, he felt that AKES should continue running the School as per the
Court Orders, having knowledge of how AKES run the Aga Khan Schools in
Kisumu.

The Acting Director of Education then informed the meeting that the
election of the School Management Cornmittee had not taken place this
year, because of the Court Ruling. The School had three accounts i.e the
CPA Account, Simba Account and PTA Account, which have been audited
and no audit certificate issued.

When the School was de aided, it was supported by the Ministry of
Education and the Nairobi City Council did not played any role.

MIN. NO . r48/20n AOB

The Chair noted with great concern that the Director, City Education should
take its Schools oversight role very seriously.

MtN. NO. 149/2011 ADJOUR.NMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at 11:50 am

SIGNED: HON. D K. KOECH. M P

(cHATRPERSON)

DATE: 7rH JUN E 2011
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MINUTES OF THE TWENTY SEVENTH SITTING OF THE DEPARTMENTAL

COMMITTEE ON EDUCATION. RESEARCH AND TECHNOLOGY HELD

ON THURSDAY 9TH JUNE 2011. ILL COMMITTEE ROOM 9. MAIN

PARLIAMENT B UI INGS. AT 3:30PM.

PRESENT: The following Members of the Committee were present

The Hon. David Koech, M.P. - Chairperson
The Hon. F.T.Nyammo, M.P. - Vice Chairperson
The Hon. John Dache Pesa, M.P
The Hon. (Dr.) Joyce Laboso, M.P.

BSENT APOLOGIES

The Hon. David Njuguna, M.P
The Hon. Danson Mwazo Mwakulegwa, M.P
The Hon. Shakila Abdalla, M.P.
The Hon. Mohammed Sirat , M.P
The Hon. Alfred Bwire Odhiambo, M.P.
The Hon. B.C. Muturi Mwangi, MP.
The Hon. (Dr.) Wilbur Otichilo, M.P.

IN ATTENDANCE NATIONAL ASSEMBLY

Ms. M. J. Chesire - Clerk Assistant
Ms. Josephine Kusinyi - Clerk Assistant
Ms. Veronica Kibati - Research Assistant

IN ATTENDANCE MINISTRY OF EDUCATION

Hon. Sam Ongeri, MP
Prof. Ceorge C,odia
Mr. William Mwita
Ms. Martha Odundo
Mr. Paul Mungai
Ms. Margaret Thiongo
Mr. Mbarak Said Twahir

Minister
Education Secretary
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MIN. NO. 176/2011 REMARKS BY THE CHAI ON

The Chairperson called the meeting to order at 3.45pm and opened with a
word of prayer. He welcomed the Minister for Education to the meeting
and thanked him for honouring the Committee's invitation. He informed
him on the agenda of the meeting which was to discuss the petition on the
ownership of Aga Khan Primary school.

He further informed him that the Committee has already met with the Aga
Khan Education Services (AKES), Parents/Teachers Association (PTA) and
lnspectorate of City Education in the Nairobi City Council and it was his
opportunity to give his views and official position on the matter as well as
policy and management of schools in the country facing similar challenges.

MtN. NO. 177/2011 MEETIN6 THE MINISTER FOR EDUCATION

The Minister for Education informed the Meeting as follows:

i. Before independence, there were three categories of Schools, namely,
European, Asian and African Schools. The Government allocated land
and issued titles to various community groupings on the understanding
that such land would be used for educational purposes only and the
construction of the physical facilities would be the joint efforts of the
Covernment and the concerned community organizations.

ii. The community organizations were to be registered as owners of the
land but hold the same as trustees. The provision of teachers, support
staff, teaching and learning materials and other necessities to facilitate
education was the sole responsibility of the Covernment through the
local councils. The Schools operated as public institutions but the
communities acted as Sponsors.

iii. At independence, nothing much changed, only that the Schools were
not to discriminate enrollment on grounds of race/colour. They were
recognized as community assisted Schools. An assisted School is a
public School and so is a maintained School. Aga Khan Primary School
Nairobi is a Public School for purposes of the Education Act.

IV Part lV of the Education Act, Sections 13 to 17, enumerates the process
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of registration on unaided schools. When the Aga Khan primary
School started, they run the GCSE Programme, which was contrary to
the purpose of its registration. The then Minister for Education wrote
a letter to the effect that the School risked deregistration.

On 9th october 2001, the then Education Permanent Secretary, prof.
J.C. Kiptoon, informed the AKES that all Aga Khan Schools had been
de aided. This was a wrong move and this is why the TSC continued
providing teachers to the School. The de aiding process was however
never concluded and this led the parents to file a suit in Court. The
Court ruled in favour of AKES. lf the legal premise had been followed
properly, i.e. if the Attorney Ceneral would have entered appearance
on behalf of the Ministry of Education and if the Nairobi City Council
would have been enjoined in the Suit or served to appear in Court,
the ruling may have been different. The Ministry has no mandate to
go to Court other than through the Attorney Ceneral's office.

The Court's decision is being used to intimidate the Ministry but the
Minister is clearly on the Parents side. The Ministry has been forced to
swallow a bitter pill. The Ministry has however tried to solve the
impending disputes through dialogue. The meetings between AKES
and the parents have been called and chaired by the Ministry's
Permanent Secretary. lt is evident that the School has received a lot of
support from the Covernment. The two groups are to consult and
agree on the way forward. A committee was formed to look into this.

on being asked by Members whether he was aware how much fees
the AKES charged in the Schools in Kisumu and Mombasa and what
the Aga Khan Primary Nairobi parents paid in terms of child support,
the Minister stated that he was not aware but he would find out and
submit the information to the committee.

viii. Support of the Aga Khan School vis-a-vis the Court ruling is a decision
that needs to be done. However, the Minister directed that a quality
assurance inspection be carried out in the School and that the director
of legal services in the Ministry to work closely with the Attorney
6eneral office, to chart a way forward with the pending Court
matters.
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lx. On the way forward the minister stated as follows:
a) that there was need to maintain the status quo as envisaged in

the pre-independence period and at the same time enhance
partnership that existed where the community was to continue
as sponsors and ministry maintains the oversight role and
control to ensure maintenance of standards.

b) That it may be necessary to have an inter-ministeriat committee
set up comprising of Education, Local Government, Lands and
Office of the Attorney Ceneral to address the issue of ownership
whose grant conditions may require review.

c) Explore the possibility of the public private partnership (ppp)
with these community schools that have continued to enjoy
government support even after independence. He also noted
that public property cannot convert to private use but private
property can revert to public use through 'surrender or
repossession.

a

MIN. NO. 178/2011 ANY OTHER B USIN ESS

The Chair thanked the Minister for the outcome of the 2011/2012
budget and especially with regard to EcD funds. He however
reminded the Minister that the issue of non-formal Schools needed to
be critically looked into.

The Minister was equally pleased with the budget outcome and
informed Members that other highlights of the budget included
Kshs.580 Million put in ICT for Schools, Kshs.20,0oo/= for 2oo
students per constituency for bursary, money for infrastructure for
national schools and money for the contract teachers.

MIN. NO.179/2011 ADJOURNMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at 5:45 pm.

SIGNED: HON. DAVID K. KOECH, MP
(cHAtRPERSON)

DATE: l4rH JUNE 2011
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OF THE TWENTY SITTIN F DEPA

COMMITTEE ON EDUCATION. RESEARCH AND TECHNOLOGY HELD a

ON TUESDAY I4TH JUNE 2011. IN THE MEMBER'S LOUNGE. MAIN
PARLIAMENT BUILDINGS. AT 9.3O AM.

PRESENT: The following Members of the Committee were present

The Hon. David Koech, M.P. - Chairperson
The Hon. F.T.Nyammo, M.P. - Vice Chairperson
The Hon. John Dache Pesa, M.P
The Hon. David Njuguna, M.P
The Hon. Shakila Abdalla, M.P.
The Hon. (Dr.) Wilbur Otichilo, M.P.

ABSENT APOLOGIES

The Hon. Danson Mwazo Mwakulegwa, M.P
The Hon. Mohammed Sirat, M.P
The Hon. Alfred Odhiambo Bwire, MP
The Hon. Danson M. Mwakulegwa, MP
Hon. (Dr) Joyce Laboso, MP

ENDAN NATIONAL ASSEMBLY

Ms. M. J. Chesire
Ms. Veronica Kibati

MrN. NO. 181/20il REMARKS BY THE CHAI RPERSON

The Chairperson called the meeting to order at 9.30am and opened with a
word of prayer. He informed the Members that the main agenda f the
meeting to consider and adopt the report on the petition of ownership of
the Aga Khan Primary School. The report is expected to be tabled today at
2.3Opm

MIN. NO .182/2011 - ADOPTION OUS MI TE5

Minutes of the Twenty Seventh Sitting held on 9th June were confirmed.

Clerk Assistant
Research Assistant
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I MrN. NO. 182/2011 - ADOPTION OF THE REPORT OF THE
PETITION ON THE OWNERSHIP OF THE
AGA PRIMARY SCHOO NAIROBI

The Committee considered the report of the petition of ownership of the
Aga Khan Primary School, Nairobi and adopted with it amendments. lt was
proposed by Hon. John Pesa, MP and seconded by Hon. F. T Nyammo,
MP.

The Secretariat was asked to finalize the report so that it is tabled in the
House today at 2.30pm.

MrN. NO. 183/2011 ADJOUR.NMENT OF THE MEETING

There being no other business for consideration, the meeting was adjourned
at 10.50am.

SIGNED
(cHATRPERSON)

DATE..
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PETITION SEEKING AFFIRMATION ON THE OI4'NERSHIP AND MANA
THE AGA KHAN PRIMARY SCHOOL, NAIROBI AS A PUBLIC SCHOOL

PUBLIC PETITION
Standine Order 202 of the Standine Orders

THE NATIONAL ASSEMBLY
o

e, the undersigned persons, being parents of the Aga Khan Primary School, Nairobi,

the attention of the House to the followi ng:

. THAT Aga Khan Primary School is a public primary school under the City Council of Nairobi and is

located in Parklands, Nairobi.

. THAT land on which the school is built was granted by the Commissioner of Lands -Title no 8520

and L.R 2O9 13576 to His Highness the Rt. Hon. Sir Sultan Mohammed Shah, P. C, G.C.V.O, The

Aga Khan, to HOLD lN TRUST for the Community for a term of three years starting 1-4-1951 to

14-1954. The grant was on the firm provision that the land would be used solely for education

purposes for the public (community) use and not private.

. THAT, upon construction of buildings, tenure was extended to 95 years with effect from 1-4-

1951, subject to the ordinances and special conditions referred to or contained in the said grant

herewith reproduced (enclosed). Among the special condition given was the fact that the same

land would revert to the government if ever need arose.

. THAT based on this understanding, the Aga Khan Primary School was established on Land Title

No. 8620 in 1954. The school has never been and was never meant to be private but public

under the Asian Communities and the Government of Kenya. The provision of teachers,

subordinate staff, learning materialand other necessities to facilitate education has always been

the sole responsibility of the government of Kenya and parents through the City Council of

Nairobi

. THAT the cost of the school including the Assembly hall in a double story building was then

estimated at Ksh 32,000 (including 6 storey building).

. THAT the Aga Khan Education Board through its secretary requested for funding under capital

grant to aided schools under the auspices of the Asian Foundation

1
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PETITION SEEKING AFFIRMATION ON THE OWNERSHIP AND MANAGEMENT OF
THE AGA KHAN PRIMARY SCHOOL, NAIROBI AS A PUBLIC SCHOOL

THAT the Director of Education approved a provision of a 50% grant of Ksh 16,000 on 20th

September 1951; however, the amount was availed in the 1952 financial year. Construction of

the school began in 1951 and the school was up and operation by 1953;

THAT currently, the School boasts of enrollment of over 850 pupils in classes One to Eight. Each

Class has at least four streams. The children attending the school are mainly resident in the

wider Westlands, Starehe and Kasarani Constituencies as well as neighbouring Kiambu County

among others zones. At present the School has thirty-six (36) teachers, including the Head

Teacher, all posted by the Teachers Service Commission. Since the inception of Free Primary

Education programme in 2003, the school has so far received over Ksh. 5.2million, this financial

year included.

THAT over the years the School has recorded exemplary performance with a good number of its

candidates in each year joining national secondary schools. ln the year 2010, out of a total

number of 95 candidates, 5 scored 400 marks and above,27 scored between 350 - 399 and ,27

scored 300 - 349, 27 scored between 250 - 299 and the others scored between 138 t0 248.

Many of the pupils have, over the years, gone ahead to excel in various professions.

THAT the parents have learnt, that the School is now to be taken over by the Aga Khan

Education Service as a private entity. ln a letter referenced DLA|P.J,1l1:ltglE, dated 14th January

2011 by the Town Clerk, City Council of Nairobi, directed the Head Teacher to hand over the Aga

Khan Primary School Nairobi to Aga Khan Education Service, a move that we consider illegal.

THAT Aga Khan Education Services has consistently interfered with the day-to-day running of

the school by posing as the sole owners and managers of the school despite the school being a

public primary school. This has severely interfered with the administration and management of

the School and has further negatively impacted the morale of the teachers, parents and pupils.

THAT the parents have sought redress with City Council and courts since 2002 but in vain
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SEEKING AFFIRMATION ON THE OWNERSHIP AND MANAGEMENT OF
THE AGA KHAN PRTMARY SCHOOL, NAIROBI AS A PUBLIC SCHOOL

your humble petitioners pray-

THAT within twenty-one (21) calendar days of this Petition, the Government, through the
Minister for Education, affirms that Aga Khan Primary School is a public primary school under
the City Council of Nairobi

THAT the Government, through the Minister for Lands, affirms that the land on which on which

the school is built was and still is public land held in trust by the Aga Khan, as is clear in its
original title no 8620 on land L.R. 2og 13576 and the special conditions for its grants.

THAT the Government, through the Minister for Education and the Minister for Lands, takes
immediate and urgent action to protect and safeguard Aga Khan primary School, its land and its
assets and to protect and support its Parents Teachers Association, the School Management
Committee, the teachers and pupils of the school from undue interference from the Aga Khan

Education Service.

THAT the Government, through the Minister for Education and the Minister for Lands, directs
Aga Khan Education Service to play its rightful role as a sponsor and refrain from interfering
with the day-to-day management of the administration of the school.

THAT the Government, through the Minister for Education, restrains the Town Clerk of the City
council of Nairobi from handing over the school for private use, as the school is a public

institution.

AND your PETITIONERS will ever pray
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PETITION SEEKING CLARIFICATION AND AFFIRMATION OF THE
OTYNERSHIP AND MANAGEMENT OF THE AGA KHAN P SCHOOL,

NAIROBI AS A PUBLIC SCHOOL
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PETITION SEEKIT{G CLAR]FICATION AI{D AFFIRMATION OF THE
OWT{ERSHIP AND MANAGEMENT OF THE AGA KHAN P SCHOOL,

NAIROBI AS A PABLIC SCHOOL

Name of petitioner Full address National lD or
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$,/nl)I'iIIStl(-ll{'/ rrilr't:;rsclrtnIrlr:rtcss nrc.rrrrirrg of n1rpiir:tl
Riglrl lr: lrr:;tr (.lrc or-l r<:r sirlr: rr0t t:r rcqlritcrrrcrrL irr cvcry sltllnlir)r). l{. i::til lli: r':lIltttlCrl
urrfctt<:r,:cl rlisct cl ir'lrr
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ITEPUBLIC OF i(ENYN
IN TI{tr HIGI{ COUi?T OF KEIV\'N AT NAIT{ORI

MISC CIVIL APPLICAION NO.13 OF 2OO2

Ministerls di-reetive/ ord er is:
a _'_,,. .. ,....,,.,.-

'2

:1 | ,)' Ir: gr ltrrl. ol'

4

IN THE BY ALi SELE, BtrNSON
HE GITU

RY SCFIOOL NAiROBI

IN TFIE MATTER OF AGA KHAN UCATION SI]RVIC E [(I]I'{\'A

tr{s

AND'
IN THE MA'|TER OF THE MINISTER FOR EDUCATICIJ

iN rFiE NIArrtrR oF rttE oou&T?oN Ac'r(ct{AF'rttrR 2tL Cti;"t'r-iD
LAWS OF KENYA)

JUDGMENT

- By arl application dated 23'a Januar]' 2CtQ2 l"he
tqra. r,l$ii. , ' t$*u. -

*'j"'*-'"'" ' Applicants' rvho described. thems€fues as Chaj.rrnair. ancl

Treasurel respectivell, of the School Parents Association of t.lre

Aga Khan Primary School in Nairobi, seek a quasl:Ling orcler of
. : -' -'li ii-'

the directive by Minister for EduCation to the effect tirat tire

4il Aga Khan Primary School be managed by the Aga Klian

Education Seruice Kenya (AKESK).

The grounds upon r,vhich thg 5-e1ief is sought are that the

. -. i."
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\F l.\,'i,,\,itr,rn .inil I rruli ir:r,t;t
It' !t,ri[,
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rt\

Lrrrr(iilsonal;Ir--'

ofleusive of the rllles of naturral jr-rst-ice

devoid of justification in a democraLic societ,v

offensive of the rule of the right to legitimate exi)ectation

to consultation

l'
{)i) i) l',

a

(.)

(d)

(e)

(f)

ii - "r.

es have filed written

il

submissions which I have taken into account in my

judgrnent. I have also taken into account all the affidavits

filed by the parties.

At tiie outsei, Lhe cou:-t is o[ LIie view LiraL Liie atppiiuaLion

is incompetent in that in the statement no substantive judicial

review orders have been sought contrary to O 53 rr-rle el and

therefore, the relief sought in the staternent - narnel_y leave,

does not tally with the relief sought in the No[ice of lvIotion.

According to order 53 rule 4, relief not soughL in the

staternent cannot be relied on at the hearing.

O 53 rule 4 ( 1) reads:-

'( Copies of the statement acconrpanying the

applicatio_n for leave, s_hall, [e_ served with the

t
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'i.i:r.jDii,ii-i3.iI7irrg th,l: applicatii:t:r l', i' li,.!','i :,;.ll;r i j 'i-:,-

sr:rpIlr:,ri:ertr on ,rtr enaa.nd and n o gr,J Lt.iiclr :;h rli.

sub.ject as hereinafter in this ru.1e prcr,=ided be

relied uporl or any relief sought at the hearing of

the motion except the grounds and reiief set out

in the sairi stateme,nt."

addi tion there is alth of case larv on the

point for example R u MINISTP.Y OF PLANJItrNG AND

NATURAL DEVELOPIVIENT ex-parte .ffOlv GOVERNME"IVTTX"L

,.is ORGAJVJSATTOIV Misc Ciuil Application .Mo. 1769 -of 2AA4

u,here this Cor-rrt helcl that failr-rre to seel< sr-lbstantj'',e ir-rdicial

review orders in the statement is fatai

However, in view of the time, this matter has taken to

reach finality i would r,vish to adjudicate on the other point-s

raised.

The Interested Party (I.P.) Aga Khan Educatioa Servtce

ii.# Kenya (AI{ESM K has been described as a company limiteci by

guarantee and duly incorporated under the provisious of the

Companies Act Cap 486 of LOK and it is a non profit making

',,. '': l .

.. ,.J. r
. . ,.ji:ir l'.

, tj.l 
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..: :..
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. " Ii; -' '"' '':*,,'l;*iji:'
..,..,,r, ;*i|.;,..,, j, .-. r ,-:,-.:1r-rr:.'ii*:,'$r1'".n*ik'xlii put up the'vast majority of thb':,'ffii.iidings and facilities on the

organlzation r,, hose principal o[ject,i',',-i r,:; ilie i);' .,., ].jt(.,r..1 ,:)1

ctLlality education in various schoois ihart it mai-'iaE{es siirr:e

1953. The land uporl which the school vvhich is the sr-rbject

have contributed Kshs 40 million for the school to pr-rt Lip

It is against this factual backgror-rnci tira.. the applicants

centend that the Minister shoulci have cr-\r-tslrlted tnern ancl

decision/directive is not lata1 to their app.lication ano that the

Parent Association has locurs to bring the n'latter Lo Court. 'l'he

nratter of these proceedings, is o'wned by Aga I(han

Foundation "AKF" and ieased to AI{ESK. AKF is said I have

land. However, it is common grounci that the parenls have

over the years chipped in. According-1!9-Jhe-.-a.pp.Jiaants they

various faciiities but the IP has contended that this was

exaggerated and the contribution is not more than 9 miliion

given them a hearing before making the directive. They

further contend that the absence of an iclentifiable

other principal ground is that the applicants clairn that the

-- 'school is a public school under the provisions of the Education

Act

ir{

t
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','l F\s r-'r(pectr:cl, thr: IP Lias cleniecl al] iii,,-s. i'1,,.- i-r,: r;1.:,.;r-. 1,,.:itL

was represented by tire Attorney General ii'iro clic.i ilct Li.rrlt Lri)

but hacl opposed the application and iraci tlied iririLten

submissions

LOCUS--------:--i'

' ',. 'rtr,i--. ,,:r. -,,".-dJ,,t+ .r

On the igsue pf locus illry#dfl,-ing is that for purposes of1 ,'' ! _,i1iiffil. '-
jtrdicial review, provided applicant can. deirronstratean

sufiicient interest in the sr-rbject matter he shouicl have the

ii recognition of the court. Granted as argLied by tire IP that trvo

of the Applicanls have rlo kids in Lh.e school anci oniy orle has

kids at the school at the time of the hearing of this application,

I find that this is no ground to hold that the remaining parent

has no locns. Since on the ground t.he school itseif dici

recognize the existence, role and contribution of the' Parent

Association. I find that the Applicants do have standing to

bring the proceedings. In judicial review unlike in

Constitutionai matters this court has been lil:eral on rratters

of standing so as to aliow the fullest articulation of ptrblic iaw

rights without unnecessary-inhibition. in this case no right



r

t-hitrl<i11g jlet-sjott in Itenya \ /ourid rcgard tl.: --':', I-: ili :-\'-S-rDCl&Liol',

as a bus-vbody

IDENTIFLq.BLE DECISI ON

I agree with the applicants that the absence of an

identifiable decision is not fatal to their application for the

following reasons: - "

(1) The Respondents and Interested Parties or affected parties

have an obligat-ion to fully respond to the challenge concerning

the decision. They owe thisr duty to the cor-rrt rvhen the matter

is filed. The court agrees with the reasoning of Sir John

Donald.son Mr in R u I'ANCANSIIIRE CO|II'|TY COUNCIL ex'

par-t,e HUDDLESTOjV [1986] 2 ALLER 941- qt 945 observed:-

,,Judicial review is a process which fal1s tc be

conducted with all the cards face upwards on the

table and where the vast majority of the cards

will start in the public authority's hands the

defend.ants should set out fully what they did

and why so far as necessary, fuily fairly to meet

the challenge."
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r'\i;,ii;r rii r-rrr: i:irtJtJ 1-1i J? r.,.L(fr\?ojq/-Bo.Roi,,r.ria c,r, 1,.L..)i:,f J i,r;_
exparte 2AbIEELL';6 fi-j;R5j B at pg 6?2 [-ctr_u.{ r-;i;sei_,ecl;_

"the council had giuen ttre court very jittle
assistance towarrls the performance of its tasir of,
deciding whether there are here good grorrnds
for judicial review' This is lamentable, since it
is the duty of a local authority to ptrace before
the court the reasons for its decision under
charlenge so as to enable the court to ascertaiir

' *hether there is a Wednesbury errc,r.,,
A sufficient act is capable of sustai,ing an appiication forjudicial review. Thus in the case of R u s*Bcftt,,{,?y o.F.sr*r, FoR ?R,rrspo*? ex-parle LoNDo.ry, BORorr"Grf o-frr
..ICHIWON, UPON THAIWES /ffO 3) tlgg,J ErU LR, q.t Pg 41.3

rvo 3 
'EDLE 

J held - "the utant of am id.entifis.b{.edecfsdoiz
is not fatat to an ap,orication for jud.icictl reuiew,,, As helC

'above I find and hold that this represelrrsE.ocliar,v-trrking 
into

account that many aggrieved applicants wourd rrave no means
sometimes of identifying the decision in the absence of any

i
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ciir;correrl'orov'ision.s LIpfront. Orcler- 5.-] r:-ii,. ; i)nj,,, a.irpire,: tr::

the formai orders set out therein

LEGITXMATE EXPECTA'T]OH

on the point that the appiicants expectec t-he Minister to

consult the Parents Association although I agree with the

mm1ss10 Birech rn the case of

gd. u Ourna Johm Mark

ongango & 3 others Hccc No 283 of 2ooL at Kisumu that

.,'J the Parents Association has no recognitiore in the Education

Act, on the ground the Ministff of-EduEeiion and all those

involved in the management of eclucation are arvare of the

existence of the Association in many schools. Since legitimate

expectation is a principle of fairness and it is pegged on

practices and promises it was expected that the parents of the

school would be alerted concerning the intended move. I d.o

not agree with the IP argument that because the Education

Act does not provide for the right to consrllt -sr-lch a right

cannot arise in law. I hold that it can arise from past dealings

a

..j

---- - -between the palties,- \trIhether or not the pAs are part of the

Education recognised 111 the

:-.r,..,..t, -.i:i.i:i--

1



lllucar i.ion Sj;Ster:t ln I(enya. i rl': ,l.;-:r,;:-t.i-i ir-l;l:: l.hr:

Cornmissioner of Assizei on this point. Iii the ca-qe of CC-SU u

MIIfJSTER oF crvlL S.ERVICE (I{L)(E)[19BsJ ]AC at page 40t

Lord Fraser observed:-

"But even where a person claiming sorne benefit

or privilege has no legal right to it, as a matter

of private law, he may have a legitirnate

expectation of receiving the benefit or privilege,

and, if so, the courts will protect his expectation

by Judicial review as a matter of pubiic law.,,

It is not therefore unreasonable for the pA to have been

consulted as regarcis the affairs for which they exist. I{owever

tirey do not in rny view exist to mange school,s. On the facts it

1s common ground that the body charged with the

management of the schooi is AI( E s (K), and it appears to

have been aware of the decision by the Minister and they have

in turn agreed to fill the gap ieft after the withdrar,val of the

additional teachers from the school. It is for this reason tire

--'court fails to see what benefit oi advantage tire applicants (PA)

are losing or better stilt what bargain is being thwarted? If

t
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Llie i-.:. ili atnj/ bi-r.l-gaii'r it !!'as to []re citsi-t -i i lr ,..'i 1,1 '; i .'1-'i*.?,5 t l'.;

and not the PA ancl the AffES (I() does nli [arke [].te'*ithcira'wal

as a diadvantage. There is no benelit or disadvantage to the

applicant since the applicant cannot show any p romise to

consult them directly, or past practice by the Mini.stry to

consult them instead of 'consulting the management of the

school. The PA does not deny having beeu informed of the

decision by the school management. They have not

:i estabLished a claim based on legitimate e;<pectation. I set out

the requirements for the estabiishmen t of iegitimare

expectation, in the case of R u RENYA F'EVEI'ITIE ATITHOP-I'IY

ex-parae ABERDARE FREIGHT SERVIC-E'S LTD Misc Cidl

Applica'tion No. 946 of 2OO4 and I rvish to reiterate those

holdings here. The PA has clearly not satisfiecl tlr.e

requirements set in that case.

-arl Uncler s 4 of the Teachers Service Ccrnrnission (TSC) the

TSC may assign any teacher employed b,v- ?SC for sei-v-lce 1rl

any public school or any unaided school. The assignment of

teachers to an unaided.school does not rnake the scl-:ool a

public school. 11 other words the involvement of the

10



Gov'errintt:lit ilr the school -v\,rl1si tlie pI'C;r,.'isri. L: r.;i' i,:,li,lliti-i l:),

TISC. The challengecl directive r,vhich 'vas is.sr-recl rii. iate 200i

lvas to the effect that the Government wouid not continue

giving assistance, by way ot'additionai teachers through TSC

to this particular school and to the oth.er schools founded by

AI{F and run and managed by AI(ES (K). Upon receipt of the

directive the AI(ES (I() did on a point of information seud out a

notice to the parents and teachers of the school informing

them of the directive. This was sufficient notice

ILLEGALITY & UI,TRA VIRES AILEGATIONS

The contenLion that the Minister acted ultra vires the

Education Act cannot be sustained in that under s 6(b) of the

troucation Act, the Ministers polvers are stipuiated as uncier:-

"Every naaintained assisted school shall beor

managed by a board of governors or as the

Minister may otherwise direct, in accordance

with this Act and any regulati-o::s--nnade -'unci.er

the Act. "

Moreover, section 4(3) of the Teachers Service Commtsslon

Act, provides that the ?SC ffidy, with the consent of tire

lt

I



Niinister and -sr-rbject t-o such c,oncliLioi-,; L'ir:l i^r.l A \; li1', pr)lre 
,

assign any teacher employed by the TSC for ser,,,ice in an

unaided school. It is therefore quite eviden[, that the

Minister's power to deny teachers to the scleool is rvithin his

general powers, if he has power to consent to the assignment

it is incidenta.l to those powers to decline to assign or withdraw

the assignment

In this regard I accept as good law the citation by the IP's

Counsel of the JIIDICIAL REVIEW OJ' ADMINT,STRA TWE

ACTION 3.d Edn bg S.A de SMITH PP 7 O- 7 L where the

Iearned author states:-

"The EIor:,se of Lords has laid d,own the prin,ciple

that "whatever rnay fairly be regard ed AS

incidental to, or contigent upon those things

which the Legislature has authorized, ought not

(unless-expressly prohibited) to be heid 'by

judicial construction to be ultra vires."

Is the Directive oDDressive. draconian and hish handed

I find no basis for this. It is within the discretion of the

Minister throurgh fSC to withdraw provision of teachers and it

]Z
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ha.s itoi. l:een s,,rgges[ecl th;rt the manar:.'; :i iits ::r;ll,:i;1 aie

not able [o tilI tire gap. Judicial revie,,v r-].,:es nct ie.,,ie,v the

rnerit o[ a decision but t]:re decisioir-nrEk-<ng pr6cess. In this

case, the attack is directed on the merit of the decision and

this is not the court's role

Ifnreasonableness of directive

I find the suggestion that the Ministe:r's directive could be

unreasonable, ds a misdirection in law on the part of the

applicants. The decision not to provide teachers to the schooi

in a situation where the lvlanager, namely, the d-fi(Es (i{) has

declared that it has the abiiity to provide the witirdrawn

teachers and is also fuily ma.naging four other schools on the

same basis, can never even be regarcled as unreasonable,

using all the tests set out in the unrivalled case on the point,

-namely ASSOCJATED PEOVIIVCIAL PICTURE IloUS.E LTD a

WEDNESBURy COPORATIOiT (1947) 2 ALL ER 680 r,vhere

Lord Greene set out the principle and the tests as fcliows:-

"fn the present case we have heard a great deal

about the meaning of the word 'unreasonable'.

Lawyers familiar with the phraseology commonly

E
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1

used in relationrto the ejqei.ri:;e;,i sriai:uicr./
discretions often use the word .iln,.r=asDnarble, 

in
a rather comprehensive sense. jt is frequenil]y
used as a generar description of the things that
must not be done. For instance, a person
entrusted with a discrefion must riirect hirnself
properly in law you may have sornething so
a.bsurd tho.t no sensible person could e.ver
dreq.rn thqt it log within the powers of tke
authorttg (ernphasis provided) That is
unreasonable in one sense. Theoretically it is
true to say - and in practice it mal/ op,erate in
sonne cases - that if a decision on a cornpetent
matter is so ttnreasonq.ble tho.-t n-o ctuthorttg
could eaer haue conte to if (emphasis provides)
then the courts can interfere. Tha L I think is
right, but that would. require ou,erwhelminE
proof (emphasis provides), and in this case the
facts do not come anywhere near such a thing.,,

14



I [in,1 tha L t-ire Ivlinisler's directive cL-r.,r.,".1:. i',./ 11l']:i sii-er-cir ol'

imagination l:e said to be Wednesbr-rry i-liirei:rsonable. I cleciine

to inter-vene on the facts ers outlined

ltege_the Errles of Natural iustice violated

The principle underlying the Rule are two-fold:-

(1) The rule against bias (non judex in cansa sua)

(2) Hear the other side (audi alteram partem)

The applicants l:.ave not shown any bias by the l{inister

Indeecl the Minister had acted the same lvay in respect of the

Aga Khan Schools before. It has not been shorvn that the

Minister had direct or any interest in the directive, It has also

not been demonstrated that there is reasonable suspicior:.

appearance or lil<eiihood of bias. In this respect anC for the

meaning of bias, the Court wishes to refer to the recent

decision of a constitutional court-6f twoju ges 1n E case of -R

u ATTORNEY GENERAL ex-pante IIONIE .Pd-RI( CATEREfiS

Petltion No. 67i. of 20O6.

As regards the second" meaning narnely "hear the

other slde", I have already held that the duty to consult the

PA, if any, could only have arisen in respect of the matters

t5
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oL'cliriarily lrairclleci b:, pA's anC

rn the managefirent of the school, thal CIi_i.r-.,, ca.n;f cl. reascnaDjy
arlse rn tireir favour, if anything, rt is [he manalgemenL rvho
should be complaining for non consurtation (but the,v are not)
because the burden to tr>rovide the additional teachers now
falls on them.

The court hords tire view that as regards the assignment
of teachers the Ministe, has unfettered cliscretion through the
Tsc and the aucii alteram partem (he ar the o ther sicie) is
excluded - see HALsBuRy LAW| o.t ErvGr.ArrD 4th Ecition
vol L pq'ra z4 pages 2o-2r where the iearneci authors state:

"The rule that no man shall be cond ernne d
unless he has been given prior notice of the
allegations against him and a fair opportunity to
be heard is a cardinal principle of justice ... .In 

a

given context, the presumption in favour of
importing the rule may be pa.rtiy or wholly
displaced where parriarnent has evinced an

intention to exclude the operation of the rule ...

i
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b-''r conferring or.r the cDri:rprlr;:i auiiroi,i.i.

unfettered discre tioaary power,,,

Ori the f,acts, I find no such breach of the aucli alteram partern

rule.

On the allegation that there was breach of the rules of

natural justice, it is not in every situation that the other. side

must be heard. There are situations r,vhere hearing wouici be

unnecessary and even in some cases obstructive. Each case

must be put on the scales by the court anci there cannot be a

general requirement for hearing ir: all situations. There wjl1 be

for example situations where the neecl for expedition in

decision making far outweighs the neeci to hear the other side

and in such situations, the court has to stnke a balance.

I respectfr-rlly agree rvith what was expressecl by Turker

LJ concerning the requirements of natu:. al jr-rstice in the case

of RUSSELL a DT]I{E oF iVoRro.RIr Fg4gj I ALLER at 118:-

"There are in my view, no words which are of

universal application to every kind of inquiry

and every kind of d,omestic tribunai. The

requirements of natural justice must depend on

TI



cii'cuirtstances of the,case, ttra F.,-rtiiie rl,l' tli,;

inqu.iry, the rules under which Lire tribr.:.nal is

acting, the subje'et rnatter that is being deal r,vi.th

and so forth. Accordingly, I do not derive much

assistance from the definitions of natural justice

which have been from time to tirne used, but,

whatever standard is adopted one essential, is

that the person concerned shoutrd trave a

reasonable opportunity presenting l:.is case"

As the PA is not even mentioned in the Act, its legitirnate

expectations to be heard, could only have arisen on

matters whicir it deals with and one of the matters is not

rnanagement of the school or the assignrnenl oi-

withdrar,val of teachers. The Act gives tire ?sc ar-rd tire

Minister unfettered discretion to act as appropriate rvhich

is what they have done r,vithout the school rflanagers

being prejudiced otherwise they should have been the

aggneved party. I find no need of prior irearing tn the

circum stances. And I further-find thaT--the-'applie ants

have miserably failed to establish or prove the

l8



fEqr-lireulrn il; ilecessary in ali iegi:ir.::i:: t'.i1,'t:rtt..,i.i:-.,:l

claims

Is the School Public and srho owns it

Section 2 of the Education Act pro.rides that only schoois

managed and maintained by a local authority are defined as

public schoois. This is not one of them ancl cannot be since

the land on which the school is built aird the burilciings are

owned by the AKF (not made party to these proceedings) since

1951 and the school has always been mailaged by the A}(ES,

i( since its inception. Surely tire applicants and each

generation of parents cannot be-a{lowed-to claim-o.:vnership by

virtue of voiuntary (harambee) contributions. Orvnership is a

matter of land law and on the facts, the AJfF o\,v1-rs both the

land, buildings and fixtures. I find that the PA contribuLion is

exaggerated, in that the-evideftee exhibited-s-t+o'*,s that school

fees constitutes t]re main source of revenrie for the school

4f
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t,

lx/he ther dir ecti.ze is devo.id of i
''-rstitic;iii:n il: a

derrocrati+-soci

The applicants contention based on this ground 15 d-

stranger to the judicial review jurisdictioir. There is no sr-tch

ground for intenrention in judicial review

CONCLUSION

As is apparent from the above analysis, the applicants

have in addition to the first ground of fatal incotnpetency in

not seeking any judicial review ord.ers in the statement-, faileci

to establish any of the grounds upon which the application is

based

For this reason the application is dismisseC with the

costs to the Interested Party (lP) only- since the ResponCent

through the Attorney General did not attend the hearlng

DATED and delivered at Na1ro 1S I i u day o[ 'July 2008

J
G

Advocates
Miss Githui - Advocate for the piicant

the IPMr Njoroge Regeru - Advocate

1
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Pelmanent Secretary
Ministry of Educatjon
Jogoo Flouse

lYl #t e_rtut
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NA IIIOBI

I{AIROBI ELC I\Io. 455 oI] 2OOB
AI,BER.T EIflRAPA _VS- A(;A I(HAN FOUNDATION & OTHE

Thc HistorV

we refer to your ]ette| datecr l'' Februa:-y, 201r addressecr to trre l{on.Attonrey Gerrelal in reiatioll to orle Albert M. Muir.uri the FIeadrIaster.Agaicran F.'iurary Scirool who had been cited for conte,rl:t of cour.t.

v/e attended to the satle on 8'r'Februalv,20l1 before l-lorr. Mucheiuie J. Irwas corling for hearing o1'an apprrcation by ICnoti u,.,Jrlir;';;i;;..res orr

::]]:liof 
the I{eadrlaster: rviricti soughr to sia1, rhe conreurpt or.ders pencling

L!)JlJw4t.

Tlre court in'its rr-rling cleliverecl on l5/2/2010 allowecl the altplication or.ltel'n'ls' namel)i, tlrat the appeal shor-rld be fileci .within 30 days anci thar tlre

il]lHffii.:,:,J.,.rsed 
o, a bo.ct ot 2 j\,titlio. sniltings u,itir a sr-rr.ety oi, a

i,

Jt u'or-rid be irrrperative to LI.c c'stand tiie Lracl<ground of this lllatter toenable youl office appreciate tire circunrstances urrcLer-which the High cor-rr.tissueC orCers citing A4r. Muit-Lrri for.co,rte,ript.

Thel'e a'e two suits rvhiclr irat'e been filecl r, rcspect rr I tire or,r,rrers6 j]:and/ol txal'tagentent o1. A-{a l(iran 1:r.inraLt.), sclrool. The first one rvas fllecl as
t
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NRil IJc MISC' No l3 oF 2002. This rvas a Judiciar R.evieu,,rotion 1br. 

A
ot-ders of cerliorari to quasJr a de,cision rry,r-,.",hen ]r.{injster for Education tocle-aici tire scirool. It i"as heard fr, Xir^n.,u--i,'ura ultimatel' dismissc.cl it.
ul:l:'''Jl" 

tite Lea.necl J,dge tou,id ;,rirr.lro*,*,*;;;.,;d on rr /,/,,08

a) c)rvrtet'sltip is a trtaLtet'of la,d la*,anc1 trrat on the facts Aea I(ranF0u'datjol'l o\^/lls the lattd, builcli,gs u,',i n*ru,-es situated thr:r.eo,

b) Aga .cra, pri,rar1, scrr.or does.ot farr rvitrrin trre categorlr 69t.irosecrefirred by the Educatio, ,\ct 
^, 

tr.i,-rglruLriic schoors.

" ll'Ji'r-,1'Jili}:l::i''",' to arr unaided schoor croes ,rot ,ake rrre

o) 
I,l:,,)fJ'l:':';,,,;i1 i:: ,l]iffi' r.r':rder rhe Edr catior: Act ro denv

orl tJre 22n'r Se,:tetltber, 2008 tJre Apprlicants in tire Judicial Rerrierv rxattel.(rrow differe.t pareuts association) ritecl th. r,.lit irerei. irr tlre High cour.tand colttenrporalleous with the i:Iairrt. fi]ed a, applicatio. for serreralirr-Junctive 
'eliefs cli:'ected at tlre Aga I{ra, Edrrcational Ser.r,ices. T.eDefenda'ts filect tireir clefe,rces r^,'ith counter.iri,.,.,s a.cr arso firecr trreirrespectirre altplications for in,jr-rnctior"ts. aro,ri .1, corrsider.ed botSapplications ancl jn the end ciisrliised ,i.r. ,ppf icarion b), tjre plainrjffs (tlreschools parents association) a,ci allor,r,eci ,rrui *ririch hacl bee, filed bv the?''o Defenciant (Aga ICra'par.utin,..,ui s",,,i...i' Ir is trre alregecr breacl:es

:.|rtT,.i'ju,ctiorrs 
that gave.ir. to rhe co'rnritiri of trre rread reacrrer.of trre

l'h e [ss u es

a) A pLrbJic sclrool/pri,,..irre scirc,sl,,,
This is per-liaps tjre cerrtral ,ssurc i:r 1ii(r r-licrrrrrathrs fact while cleliver.ing rr.:L-r, ,,, , ,,,; ,,]-l;t;;,rrorretlteless gr.antecl un i;-UUncLi.. ir r.r.iroselr'ta.age,te,t of the scirool fi-onr tirr:, ,reaci ,.r.f.,TSC

\Aihile Aroni .I. tool< note of
It'rl)orlses for- in.jLrrrction, slre
e I lect \\/as Io clivest rh e
et'ap1:oinlecl anr-i petid bv rhr:

2



a

The Deferrdants asseft that th
of lease issued by the Cor:rnri
title but the eviclence availab
l-^..IId V

ey ow:r tlre schooi on the basis of a certificate
ssloner-o f Lands in 1951. They,indeed have a
le reveal s the conditions attached to the Ie

j

e U

Urrder the Education Act a public school has been defined as ,,o ,scltoolntai.ntai.ner{ or a.ssi.sted out of pu.btic.fu.nds,, and ,,pttbric 
ftutcrs m.ea.,s rrtepublic.funds of the governnTenr or thi prtbric funcrs t n to*nrdrroriqt,, 

,

Unoided school'on tire otirer hancl treans ,,

grants ortt o.f publicfwtds,,.
a school which is n.ot receh,irtg

T)re phlase ' plrvate sclrool' has not Lreen defined irr the Act, neither is thereany refererrce to a private school anlru,hsre in t5e tnain sections of the Act.rrrperatrve to note tlrat tTre us age of tlre ra,ords ,,main.to.i.tted, 
and" ossislerl' rn the definition of a prrbiic s cirooi harze therlselves been defineclin the Act. Al ,, assi.sted school" a sclrool other th.an a mai.n.tained.

I'; is also i

'neans "
sclrool whis1, ,,. tves 1.t7 fi t1 C ol n.ce ron.t
t'ont. tlt e Teo.ch rs Sen,i ott.ltttssion establi

er itand, "a ntaintai.ne d schttot' lrean s "d sc/.tool in respecl o.[ wh ichtlte l{ini.s/r.1t e1. a local nuthori t.t, acccJtts genertrl .fi nanciol resport,sihi/i4tfor mainlenlnce,,

:TJ,n:"r'eacling 
of the said clar-rses leacls in sur'rrrarlr ro r]re follorving

An assistecl school is ub Ii S o

{
the oth

a
A mai:rt ool i LI

An unaid ed school is a prrvate sclrool

It shor-rld Lre noted that the Act establish es a separate nrechanisrl fort'egrsrration of unaicled schools urrder lral.t i\/ (sections I 4 - j7 of the Act)
With respect to Aga l(ran pr.irn a:'1, 5.1',ool ther.e rs evidence that:_! A rnatorrtv

- *-. J --,- -+-. its teache rs al'e em ees o f the TSCSome o f the fixed assets \\,ere deve ed ofNerrsU al

/j\ With tirese fac ts rn minci, it follori,s that A

fircrn tile Mi Ill for

a lCian Pr rl lid Schooi is a

p:-lslUo I lB r s slxiqI u_!lrr-e re,rsd _f un_dlt e _
, tr j:!{1?1t gxp en 

9t 
iture i n c il.,.iGg ep E Fir*ir"--...-

pr-rLrlic school fo r put'poses of tlre Ij. rrcatjo rt Act

3
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Plof. J

What t:-i oo eled this entire dis llute is a Jetter_ d atecl 20"' .Airgusr, 2001 b_y
C I(jptoon the th uIr j-eI.IUat]ent 

Seresponding to a letter.of the sa:le date fi-orl Aga I(ran Edr-r cati onai Serrzices

t

ct'etar\/ in out' Mjnistty
rvlrjclr supp osedly, hacl r.equested for ilre de_ aiding of the schoo.l. Some
conditions were attached by the Pet-rrranent Secretary to the questron of de_
aiding Th no e\/ iclenc

v

there is no confi I.l11atroit that indee

rloses. Under

T-ands Act, this power is exer.cisa

I: l:Ji:1.:?l':iJ'li.i:;,tf;r*,., \vas arlocared the rancr on rvjiicjr rhe

The Jancl \^/as allocated to FIis I{i ghrress rire Ri g]rr T-Ionour.able Sulta
N4ohanred Sirah p.C G C.V C ttte Aga i(.han on l 4 195 I for a teanr o[

ere I

divided

s ]rav
was

jovee

d o de-ai ded fLlL
lre

Ther e

FPE fr-rnds stl d u
rs an affidarrit sworn b), prof, I(arega Mu

educattOttal r) r as reserved foi r-rse lor'special condition 9 tlre la:rc.l \^/as

2002 rvhere 1,eur the Minist:.1, denies ever malclng a. d ecrsron to pnvatrze the

cial.Review No. l3 ofscirool tho ugh at paragraph 6 avers to a decision to
to en_joy TSC teachet.s

de-aid the school. The
scirooJ lras ho \vevel. contin uecl

The ues tio n f r4rn ershi

)/ear-s. Tjre land u nder Specia I ,.lorrclition No. _5 ,,.r2

II

tahi in .ludi

1

lt'arrsfer.able wi thor-rt consetrt of r r

ble b1, the Pr

€ Govel-1161.,

es icle:rt)

(fl,;'pir r lioscs of Gover:rn.i entnot to be sr-rb Lastjy, the lar:ci \A/as

not

d talie

Your III]S
o-qa Ud_rr Lq rN_...lu y_ e not b!g.t_r_ breac hed and if the1, /ra'e lrg.-r., L, r-p4g!_q

tctnecltal nt CirSUt' (-J

atl Itse I f tJrat flrcce

-^j<gy

L]

ficT C?.r

-'> V lt* Ys rct r,,-r [.,.4 od ]-q q ('rt_rd_J.

lhe orvnershi

It rs our considered vierv tira.t yoLrr. Minist t'.y neeCs to Et ve ciirectrons as to

WaYFo r1{/a't 'cl

I1
P)

public ancl info

ntanagemetrt and con

rrn the sta]ce holder.s

trol of this schocorrfl-rrr w]re rher t.he schoo.l is aici

of 1,6Lrr ciecisio

ed or unaiciecl , ra,]retJrer jts piivate or.

o1 Thele i$ neeci to

lt

_You neeci to r.elool<
Plof J. I(iptoo n in 2conrplete the satlte.
Slial<eholcjers.

at the
00I an

If it
d if satisfied rhar i

urg as had Lreen intenci
t lvas a ;_-.r-uclent PoJici, prove

questron of de_aicj

ot

ecl b1,

he sant
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COLOI]Y AND I'ROTECTORATE OF KENYA
ED/Ri]

I . Na rne of Schor:l .. . .

2. Cl:rssilicrtiorr ol School

3. Towrr or Locnlrrtn

4 Disrricr

5. Marrager

6. Addres.s of Mirrru-ger ,.

7. Rcgrslr.atron Nrr r:rbcr

8. Date oI Reqisrrariol ..

9. InstrLrctiorr rrlrl, be -eive
}iax. ro " of pup
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MtrNI.STRY OF Ei}UCATiCii, SCIOI-JCE AND TECHNCLOG}'
Tclcgrarnr : "l-:r,r.rc^ floN". Na,r;]:r
Te.icphonc : Nl rrohr l.\d,l I I

lvh6n re0lling plea-se quore

Rcf. No, ?E?ltzll(85)
and darc

TlIE PERMA]'IE},IT SECREIARY
.J0GO0 H0UriE "8"

HARAMBEE AVENL}E
P.O. Box 300.10

N.6,IRO3I
e:l o510ug1 

9.1

Farid R. Hanrir'

CIr airnra rr,

Aga Khan Educatiott, Senvice

P O Box 41440
NAIROBI

Dear Gd/,
DE.AIDING OF AGA KHAN SCHOOLS

This is ro acknowledge receipt of your letter Ref. lh.375.01/ed.nloe dated

Octobe13,2001 stating that you r''reed further explanatiot"l on the irnplication

of the Kenya Covernnrent having rro objectiott to de-aiding youl'five schools,

TIris lette; is therefore to "luthor-ize you to pt'oceed ott the preparatioit to be

conrpletely in charge of these institutions witlr effect frotr 1'' ]anuary 2002.
irr tlre Transitiorr betweelr now and tlrat date, yoLl slrould Iiaise witlr llte

Teaclrers Ser.,rice Conllission on procedures to assuir'te full resporrsibility for'

tlre Teacltet's attd Staff in tlrese ittstitutiotts.

You slrould also have ,:ll tlre parentJ, guardrans attd,students undet'stattd llre

sigrrificarrce of this nrove on the basis of the condittons.lgt'eed Lo earliel" Tlre

Kenya Covernnrent has tlre full confidence in the Aga Khan Education Service

Board tlrat it will conLinue to offer-tlre Irigirest Starrdard of Edrrcation to
Kenyan children at affordable cost,

,-i .
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Mry 1 rhei.e[oi.e u.,islr

Youi-s

You slrcces_( ip your ILitui'e errrJe;r,our. irr E,Ji-icaiicn

PRS
1. KIPTOODtrnc Lf"" N"fAFJ E}dT, $ECRE

Fd, EES, pfi.D,.
rARY - ,f

\-.L

L
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J

Hon. Hetirv k- :

^1rnr..;";l'i.,,| f3ssev, EGH,I,ip
NrAlp.OB,.- 4r/r trouca t:.c:tr

D:rector of Education
Mr- D-.-i
^ 

- Dc1) J amLn S,secretri, -'r ooJolno
m-reda-11a1-r
NAr F;;i 

o )E'Ir'/rC€ Cc'nrrnj 
-s -s -r,on



\ xv(
I b

TIJE PERMAI'IE}'IT SECIiETARY

.J0GO0 H0trsE "8"
HARAlt,lBEE AVENUE

P O. Box 300.10

N,{iROBI

?:l o11ou91 
9"1

MII\ISTRY OF EDUCATiOI.I, SCIEI-ICE AND TEC}ITidCI-OG}'
Tr:lcgrarns : " J-:r,ircr,Trox". Narrl:r
Telcphonc : Narrolrr l.14,ll I

lVhon replying plee-se quore

Rgf. No, PEe/12/t(86)
snd dare

Farid R. Harrrir'

Chairnrar'rr

Aga Khan EdLrcatiott, Senvice

P O Box 41440
NAIROBI

Dear' G'--4,
DE.AIDING OF AGA KHAN SCFIOOLS

This is to acknowledge r-eceipt of your letter Ref. ft.37 5.01/ed.l'lloe dated

Octobe13,2OO1 stating that you need firr-ther explanatiotl oll the implication

of tlre Kerrya Covernlrrent having rro obiectiolr to de-aiding your five schools'

Tlris lette; is [herefo;e to authorize you to proceed on tlre preparatiott to be

conrpletely irr charge of these irrstitutions with effect fronr 1'' ]anuary 2002.
irr the Transitiolr between now and [lral date, yoLt slrould Iiaise witlr tlte

Teaclrers Service Conrrlission on procedures to assul'tre furll r-esponsibility lor'

the Teacltet's attd Staff itt tltese irrstitutiotrs.

You slrould also Ir.lve ,lll the pat'ents, guardians attd.students undet-stattd tlrc

sigrrificance 9f tlris rrrove on tlre basis of the conditions agt'eed [o earlier'. Tlre

Kenya Covernnrent lras the full confidence itt tlre Aga Kharr Education Service

Boar-d tlrar it will coritinue to offer tlre Irighest Starrdard of Edr-rcation to

Kenyarr clrildrerr at affordable cost,

Ltl
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i. Hoti. llerirv x*
11r-n.r_. ;";i' I.,l f''3ss :r,, EGH, I4p
fr,ainJnir r'L)r tscJuci t1,:1lt

Drr=ctor of Educatjon

f:":::,: amr. n sosomo_ _"r q LdllV

,i -"urirrs ServrvelRDBI "u cc,mmL-sSLon

2

J

Mry / rhei-efor.e

Your-s

PRS

ta.,islt yoLr success il..)

KIFTOOFJ

tr. I J,/r c.UiJCailCn.
yoLil iLtrui-e el'tdeJ\,ou 
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UL)iU{r\L 0ullJI'tiIu}lll

1. Tho Gruntco shs.l.I.orect and oomplete for use urd ooouputlon
rr,lt,htrn Tlurie ynulc of l.lre (late of 

"n,,*onourrnt 
of blre turm of ilro

Orunt bullt]'Inge of o1:provefl dos,Ign oD pr.otrDet- f ounduttrons constmobsd

ctf s;tone brunb.brlclr or,oollutro[o'rrth toorLng of tl]bu-ol suoh oHror

, 
tplT.ry'l;lm'ls,:ftiltii,,l:;Hr ti :qpr,*tf;u.,hi 

*" cornrr rssr;ifr of, L[nr] s

arrd by- tlre lldb'Ilc, IIoSlcs :Iopu.,trltCht',urld glrall lralntuln ,tbc atmo

trnclrrdrC,,ug th,e rs*ternal ,y1lnLUouk ,Ln ,goott 'a$d dubsban,tl,aJ. tenantribl,e

repuJr'enri u,onrlltlon durl,ll6 dh,o ,co,ntllrnrouuo oI l]re berrn of tlre Grorrt.

l. No lruJ.lcltng ehhl} Uo bi-ao.ted on the sa.tri lanrl un1ess plru:s
(Irtcludltrg bIQ0tc plr,tJrs"shotvlttg tihc po,6lbt:lon of thc l.ru11rllnry,e t)IorrJ.1,

deflnorl rrnd bhbrylnlJ h Byetotrl o"f dr'nDtuge ior ilrr.r dI6poual o1,sr)ru.ge

eullege'tuifi ng-rfpqq rlltber ou thb col,d lanti) th,Afl!13.s e1eva1;tofis und

'rD 
6 0 ${' IH u_ lj,-1.Srr E,,,U.Lig{gl'r..,q,llql. I ty4v e,.lr ec n er-n vlr.\usl.y nIrI.rl'o'rerl l.:

I

,, ," i.,iil;H

(",

()

I,r.llrt I Art l;llr:r.'.1.fy rirrtl lty Lltr,l tlonrlnlrisJ.rtrtc-r' r)l Lr\:rr):,r r)r' sirillr ,.ll,lre.r /ro.r,rllrr

lL6 l.\,J irurlf a.1,lpc1.l,if b titt,llt ;llrlt$ i'li'u',vlllgl, i:l.Dvr\r -[o11,1 l\i]ri :jl)r,r\ | l'i()/1 l, ls,tr:;

slrqll,be' suUln;tt'LcU 1l).lllllI,Luutg to tho Lootrl rtLrttrorlty rvlthlrr thr-eo

nronLl,,rt of tlro'd'otd o,t, thg rir0turrEtruerleirrl)' lJ,f iltr: Iei'rn o( Llto 0rnnl.

'l , Ttlo,ii-r:rntco s:bnrLl 4.1; lrls gri,h, o)rlqrrso sridba,bly oonneob thn
suld dra.hregc sy6Lotn uurl nlso thu watcr. supply sys torn ir:Lill any tovrn

dralrlr.tge iul,l/P}:'tjowir waLor,strP.ply syslcu yherr In ilru opJnlrrn of btru'

l,g,:nl r\rrUhor',l.,ty Lllrt.l.ut Li':r' tyo Lcrrrn aI{0 $cr f nl corryrlo Lotl rru to e'nrrlrlo

thc U,r'unl,uq,go l,q !o.

4., The Uov€runent ehell. havo tha rlghl to rcsume possesslon of
of f to-1 uny, oI , ttro'lutrd o<.rrrr1.r.r,.l.cod U1. bttls 0:.an L ,l.f t-crlrr! r-ed f o1.

riovcl'qlrnerrt ol pufu11o pur:poso'B u1 titou,D'paylng oo)rn:eltoatlon oxr:op L In
rcolrcot of ap1:rovcd l.r,ul),dlngs.

5. 'l'llc Ulaltec slt'eI1 uuo Llre EAld 1!rt:tl arrrl tllc bui1Ll1n1lo olcotod,

tltereon otrly f cr.t' eduoatlonal purpoBos f or bo Lh Ber,og anfl a house for o

{.,,J'ilg,,, i. .,,,,,.,r..--.-,,,.-- ., 1--.--
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