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PIlE,FACE

Mr. Speaker Sir,

I-lonourable Mernbers will recall that on 28tl' Septernber, 2017, the Natior-ral Assernbly
approved aMotion that established a Select Cornmittee on Illection Laws,2017 pursuant

to Standing Order 121 to deliberate on thc Election Laws (Arnendment) Bill, (National
Assembly Bills No. 39 of 2017).

fhe Bill was read a first time in the National Assembly on 28'r' September, 20lJ and,

pursuant to Standing Order 127 stood committed to the Select Cornrnittee on the Election
Laws, 2017 for consideration and public participation.

Mandatc of the Select Cornmittee on the lllection Laws, 2017

Tlre Select Cornmittee on the lllection I-aws, 2017 is rnandatecl to exarnine ancl undertake
public participation on theElection Laws (Arnendrnent) Bill (National Assernbly Bills
No. 39 of 2017) and any otherrclated Bills and report to the House on or before fuesday,
l0'r' Octob er,20lJ .

.loint Sitting with thc Senate Sclect Cornrnittee on Elcction Laws (Amendrnent) Bill,
2017

In a sitting held on 3Otl' Septernber,2OlT, thc Select Cornrnittee resolvecl to holcl joint
sittings with the Senate Select Cornrnittce on Election Laws (An-rendment) Bill, 2011.
Standing Order 202A of the National Assernbly Standing Orders and Standing Order 218

of the Senate Standing Orders provicle for Joint Sittings. Noting that the two select

committees have a sirnilar rnanciate, the select committees of the Houses deerned it fit to
hold Joint Sittings.

Mr. Speaker Sir,

Tlie Select Cornmittee on the Election Laws, 2011, pursuant to Article I 18 of the

Constitution and Standing Orderl2T ol the National Assernbly Standing Orders, invited
submissions from tlic public ar-rcl stakeholclers in an advertisernent in the Daily Nation and

Standard Newspapers dated 29tr' Septembcr 2Ol7 (Annex 4). Following the resolution to
hold a joint sitting,the Select Comurittees of the National Assernbly and Senate on the

Illection Laws (Amcndment) Bill, 2011, pursuant to Article 118 of the Constitution,

Standing Orderl2l of the National Assernbiy Standing Orders and Standing Order 134 of

Select Committee on Election Laws,20L7 Page viii



the Selate Standilg Order-s, invited submissioirs fi'om the pubiic and stakeholders in an

advertisenent in the Daily Nation and Standard Newspapers dated i't October 2011

(Annex 4). In addition the proceedings of the Select Cornmittees were aired live by

various media houses rvith nation-wide covcrletge.

The Select Cornlrittees of the National Assembly and the Senate on the Election Laws

(Amendrnent Bill), Z0I7 thereafter held public hearings and received subrnissions of

written lrernoranda fiom the public and stakeholders between 3'd October,2AlT ancl 5th

October, ZOl7. A total of one hundred aird eighty five (i85) oral presentations and

written subrnissious, and a further sixty (60) memoranda were received frotn tnembers of

the pubiic, constitutional commissions, the business comlrlunity, civil society, religious

groups, political parties, among other stakeholders through the Offices of the Clerks of

the National Assernbly and the Senate.

Thereaftei, the Select Cornrnittee proceeded for a report writing retrbat Which provicled

the opporlunity to consider the submissions of the public and stakeholders and to further'

draft, consider and approve its Report.

Acknowledgement

The Select Cornmittee on the Elcction Laws, 2017 wishes to thank the Offices of the

Speaker and the Clerk of the National Assernbly for the support extended to it during the

consideration of these critical Bills especially in the conduct of public hearings and

preparation of this repoft.

The Select Comrnittee also wishes to extend its appreciation for the overwhehning

participation by the rnembers of the public, institutions and organisations who appeared

before the Committees and/or submittecl Memoranda'

The Select Cornrnittee also acknowlcdges the members of the public who have keenly

followed the deliberations of the Select Comrnittee on thesc itnpofiant Bills and the

rnedia who ensured tl-rat the country was informed on the proceedings'
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Mr. Speaker Sir,

It is now my pleasant duty, pursuant to Standing Order 199, to presentthe Reporl of the
Select Committee on the Election Laws, 2Oll on the consideration of Election Laws
(Amendrnent) I (National Assembly Itill No. 39 of 2011)

Signed.... te.....
i [c.>e7

HON. WILLIAM CHEPTUMO, M.P.

CHAIRPERSON
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-Member
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CI]APTIIII ONE

IN'TI{O I) tJ(].I'I ON

I.l llacl< rrutl

l' l'he ]ilection l-aws (Amendrnont) Ilill (National Assernbly Ilills No. 39 ol' 2017)
sponsorecl by IIon. William CltoPtunro, MI) was pLrblishcd o1 27tt Scpternber,
2017 and werc llrst lead in the National Asserr-rbly on 2g,r, september , zotl .

2' on 28tl' Septenlber 2017 the National Assernbly resolvecl to establish a Seleotcommittec to bc l<trowtr as the Select cornmittee on Election Laws, 2017 toexatnine and r-rndertake public pzrrticipation on the Illcction of'lenccs
(Amendment) Bill (National Assembly Ilill No. 3g o1, 2017)ancl the Election Laws(Arnendnient) I3ill. (National Assenibly llills No. 3g of 2o1l).1'he Motion was aslollows-

ES'I'ABLISHII4EN7' OF A SELDCT COMMITT'EE ON ELECTION-RELATED
LAWS
(The Leader of the Ma.jority l,cu.l1t)

T'HAT, av,are that rhe counrry is still in an election cycle, cu"ising ,ttr o/. rhe
requirement for u.fi'e:;h Presiclential lilection in ocrctlter, 2017,. Jurther aware thcttthere is need to legi.slate on anrJ ctdclress certain legal lacunas ctncl in contltliance
u'ith -iudicial deci'vion,s ctsking Parlictment to legislale on certain matter.y r, enstu.e
thul the eleclion's con/brnt utith lhe ltrovision.s ctf Article 8l o./'the Con';tittttion,n
general principle,s ./br the electoral .\)t.ttent,. noting thaf .ytrch election_ralatecl
malter'v u'ould orclinarily require consirJeration by tlte relevant Contmittee of the
I'Iouse which i'v 1tg1 to be establis'hed; .furrher noting the lintited period oJ'rime
before the date o/ the sairt.fi'e.sh election; cognizant oJ'the urgent neecJ ro crn.sicler
and conclude u'ith all matters ralating to the elections to ctlktu, the Inclependent
Electoral and Bottndaries Comnti.vsion antpre tinte r, intprement anlt cr15,rru,
related lo the rcviq4' o.f'the election re lcrlerl laws,. Now TIItiltDIroRE, lttu.suantto the provi.tion.s of'standing orcrer t27(2) , this Hcntse resorves -

(a) to establish a Select Comntittee to be knovtn as th
tlte Election Luws,20l7 comprising of not more
lo exantine and unclertctke pttblic participcttion
(Amendment) Rill, (Nationttl Assembly Bilt No.
otlter related llills,

e Select Committee on
tltan fi/iaen Members,
on the Election Laws
39 o/ 2017) and uny

(b) that, the Comrnittee compt.i,rc o/'thefollou,ing Mentbers_

Select Committee on Election Laws
Page 1



l. The Hon. IYilliam KipkirorCheptumo, Mp_ Chairperson
2. The Hon. Gladys Jepkosgei-Ros,s Shollei, Mp
3. The \Ictn. Isaac Waihenya Nclirangu, Mp
4. The Hon. Ali Wario, Mp
5. The Hon. .lennifer Shamalla, MP
6. The Hon. Adan Haji yusuf , Mp
7. The Hon. George GitongaMurugara, Mp
B. The Hon. Stanley Muthama, Mp
9. T-he Hon. Alice MuthoniWahome, Mp

(c) that, the quorunt o,f the Committee be the Chairperson ond four other
Members; and,

(d) that, the Comntittee considers the ntatters uncler its mancJate and reports
to the tlouse on or before Tuesclay, October 10, 2017.

3' After the Bill was read a first tirne in the National Assernbly on 2grl, September,
2017, it stood committed to the Select Comrniftee on Eleetion Laws, 2017 pursuant
to Standing order r2J , for facilitation of public participatio,.

4. The Speaker of the National Assembly, Hon. Justin Muturi, E.G.H,, Mp issued a
communication in response to a question raised with regard to whether the
Election Laws (Amendment) Bill, 2017 (National Assembly No, 39 of 2OI7) is a
Bill concerning county governments and whether the Bill will be transmitted to the
Senate' Jointly, with the Speaker of the Senate, the Speaker of the National
Assembly determined that the Bill concerns county governments, as it seeks to
anrend several Statutes, among thern the Elections Act,20ll whicli makes the Bill
fall squarely within the definition set out ar Article 110 (lXb) to the exrent that it
relates to "the election o.f members of ct county assembly,,. If passed by the House,
the Bill shall be forwarded to the Senate for consideration. The Communication
from the speaker of the National Asse,rbly is attached atAnnex 3.

5' Tlre Select Committee on the Election Laws, 2017,pursuant to Article llg of the
Constitution aud Standing Ord,erl2l of the National Assernbly Standing orders,
invited submissions fi'om the public and stakeholders in an advertisement in the
Daily Nation and Standard Newspapers date d zgth September zol1 (Annex 4).
Following a resolution to hold a Joint Sitting with the Senate Select Committee on
Election Laws (Amendment) Bill, 20ll and, pursuant to Article llg of the
Constitution and Standing Orderl27 of the National Assembly Standing orders
and Standing Order 134 of the Senate Standing Orders, the Select Committees of
the National Assembly and the Senate on the Election Laws (Amendment) Bill,

Select Committee on Election Lqws, Z01Z Page 2



2017 invited submissions from rhe pr-rblic and stakeholdcrs in an advertisemeut in

the Daily Nation and Standarcl Newspapers dated 1" October 2017 (Annex 4).

6. The Select Committees ol the National Assembly and the Senate on the E,lection

Laws (Amendrnent) Bill, 2011 thereafter held public hearings and received

submissions of written memorancla from thc public and stakeholclers between 3'd

October, 20ll and 5'l'October,zotl. A total of one hundred ancl eighty five (185)

oral presentatior-rs and written submissions, and a further sixty (60) memoranda

were received fron-r members of the public, constitutional commissions, the

business community, civil society, religious groups, political parties, among other

stakeholders through tl-re Offices of the Clerks of the National Assembly and the

Sen4te.

1.2 Ilrief l{istory of Elcctor:rl Larv ltefortns in Kenya (1991-2017)

7. 'fhe former Constitr,rtionhacl provisions on thc manncr in which clections should be

conducted in Kenya. In particular, section 41 establisliecl the Electoral Comtnission

ol Kenya (ECK) which was mandated to conduct elections in Kenya. Apart from

the Constitution, the National Assernbly and Presidential E,lections Act Cap. 7 also

governed the registration of voters and holding of elections to the ofllce of
President and to the National Assembly and the conduct of the Electoral

Comrnission and of political parties participating in elcctions in Kenya.

8. In l99l there wel'c negotiations betwecn the political parties (Democratic Party,

Forurn tbr Restoration of Democracy- Kenya (FOI{D Kcnya), llorum lbr
Itestoration of Democracy- Asili (FOI{D Asili) and Safina)ancl the government on

thc reform of the E,lectoral Cornrnission of Kenya which then gave rise to the Inter-

Parliamentary Political Parties Group (IPPG) agreemcnt. Notably, the agreement

provided that each of the Parliarnentary Parties would be allocated sctits irr tirc

Commission in aocordance with the number of seats each of the Parties had in

Parliamerrt and subiect to appointnrent by the President. I-lowever, the Inter-

Parliamentary Political Parties Groupagreernent was never entrcnchecl in law.

9. In 2008, following the post-election violence, there wcrc negotiations for a

brokered seftlement which gave rise to the National Accord. 'l'he National Accord

and Reconciliation Act, 2008 provicled [br, among other things, the setting up of a

commission r,vhich was mandatecl to cxamine the country's clcctoral process ancl

propose possible electoral reforms to prcvent future electoral disputes. During the

same period, the independent Electoral Review Committee (Kriegler Commission)

which was established to look into the election processes in Kenya observed major

Select Committee on Election Laws, 2017 Page 3



weaknesses in the electoral laws and recomnlended a myriad of reforms including
the need to amend the law to have more detailecl provisions on the Electoral
Commission of Kenya institutional aspects and review of the term of office of
Commissioners.

10. In 2009' Parliament implementecl the recommendations of the Kriegler report by
establishing the Interirn hidependent Electoral Cornmission (IIEC) consisting of
nine commissioners who were nominated through a cornpetitive process by
Parliament ar-rd appointed by the President in consultation with the Prime Minister.
The Interim Independent Electoral Commission, established under section 4l of
the former Constitution, continued in office until 2011 when the Independent
Electoral and Boundaries Comrnission (IEBC) was established under the new
Constitution.

11. Following the promulgation of the new Constitution in 2010, parliament enactecl
the Elections Act (No. 24 of 2011) to provide for the conduct of-elections to the
office of the President, the National Assembly, the Senate, county governor and
county assernbly among other provisions, the IEBC Act (No. 9 of 201 l) to provide
a framework for appointment and effective operation of the Independent Electoral
and Boundaries Commission established under Article 88 of the Constitution; and
the Political Parties Act (Cap 78) which provicles fol tlie regulation of political
parties.

12. Pursuant to a Joint Resoh-rtion passed by the Senate on Tuesday, 5'l' July 2016 and
the National Assembly on Weclnesday, 6th July 2016 parliarnent established a
Joint Select Cornrnittee to inquire into allegations against Indepenclent Electoral
and Boundaries Commission Commissioners and the Secretariat, recomrnend legal
mechanisms for the vacation from office of the Cornmissioners and Secretariat in
accordance with the Constitution; and recommend legal, policy and institutional
reforms to strengthen Independent Electoral and Bounclaries Commissionand
improve the electoral system and processes so as to ensure the August,2017
elections were free and fair and administered in an irnpartial, efficient, simple,
accurate, verifiable, secure, accountable and transparent lnanner. The
recommendations of the Joint Select Committee included, among other things, the
replacement of the then Commissioners of the inclependent Electoral and
Boundaries Commission and the establishment of a Selection Panel to oversee the
appointment of new Commissioners comprising largely of religious leaders.

13. The Comrnittee also forwarded two Bills to Parliament namely the Election
Offences Bill,20l6 which sought to consolidate the of'fences relating to elections

Select Committee on Election Laws,20i.7 Page 4



ir-rto one Act ip orcler to enhance the administration of eiections and prosecution of

of'fences relating to elections and the Elections Laws (Amer-rdrnent) l3ill,20l6
which sought to amenci the lllections Act,2011, the independent lllectoral and

Roundaries Commission Act,2011, the Political Parties Act,2011, the Supreme

Court Act,2011 and the I{egistration o1'Persous Act, Cap 106, in order to address

concerns loted by the Joint Comrnittee on matters relating to Independent

Electoral and Boundaries Cornmission and the conduct of elections. 'fl-re Bills were

enactcd irrto law apd the Illections Act and the Independent lllectoral and

Bounclaries Commission Act as amended now form the legal framework governing

the conduct of elections in Kenya.

1.3 OvcI'viov of the I-lill

14. 'fhe Election Laws (Amendment) Bill (National Assenrbly Ilills No. 39 of 2011)

seeks to amend tl-re Independent Electoral and Boundaries Cornmission Act, 201 1

(No. 9 of 2011), the E,lections Act, 2011 (No. 24 of 2011) and the Illection

Ot-fences Act, 2016 (No. 37 of 2016) to provide for the proper conduct of the

affairs ancl business of the L-rdcpcndent Electoral and lloundaries Commission, for

effective management of elections and in order to address the concems that

resultccl lbllowing the General Electior-r in Stl' August 2017. Tl-re amendlnents are

as follows-

1.4 Amendmcnts to the Indepenrlent Elcctoral antl Iloundarics Commission Act,

20tl

Definitiott of the term "cltctirperson"

15. Clause 2 of the Bill seeks to amend Sectior-r 2 of the Independent Electoral ancl

Bourndaries Cornmission Act,20l1 to provide that the term "chairperson" means

the chairperson of the commission, and in the absence of the chairperson, the vice-

chairperson, or such other person acting as the cl-rairperson in the absence of botli

the chairperson and vice-chairperson.

Qualification for apltointment os Chairperson ond Choiring of commission

meetings in the absence of the Cltairperson

16. Clause 3 of the Bill seeks to amend section 6 of tlie Indepenclent Elcctoral and

Boundaries Commission Act,2011 to provide for, among other things, the

expansion of the clualilications for appointment as chaitperson; and that in the

absence of the chairperson, the vice-chairperson shall assume the duties and
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responsibilities of the chairperson. Further, rhe Bill provides that in the event of
the absence of tire chairperson or the vice-chairperson, the members of the
Commission shall elect from amongst themselves one of their Members to act as
chairperson and exercise the duties and responsibilities of the chairperson.

Quorumfor Commission meettngs ancl clecisiott- making

17. Clause 4 of the Bill seeks to amend paragraph 5 and 7 of the Second Schedule tir
the IEBC Act, 2011 to provide that the quorum for the conduct of business at a
meeting of the Commission shall be at Ieast half of the existing members of the
Commission, provided that the cluorum shall not be less than three members.
Further, the amendment seeks to provide that a decision on any matter before the
Comrnission shall be by a ma.jority of the members present and voting, unless a
unanimous decision is reached.

1;5 Amendments to the Elections Act, 20ll
No ntinatio n of p re s ide nt ial candiclate s

18. Clause 5 of the Bill seeks to delete section 29 of the Elections Act, 20l l to remove
the requirements that persons who nominate a presidential candidate shall be
members of the candidate's political party and further that the persons who
nominate an independent presidential candidate shall not be members of any
political party.

Tr an sm is s io n of res ults

19' Clause 6 of the Bill seeks to amend section 39 of the Elections Act, 2011 to
provide for, among other things the electronic and manual transmission of
tabulated results of an election f,or the President from a polling station to the
constituency tallying centre and to the national tallying centre. The amendment
also seeks to place an obligation on the Independent Electoral and Boundaries
Commission to facilitate public information by establishing a mechanism for the
live-streaming of results as announced.

Use of technology

20. Clause 7 of the Bill seeks to amend section 44 of the Elections Act, 20l l to clarify
the regulation making powers of the Independer-rt Electoral and Boundaries
Commission with respect to the use of technology to ensure compliance with the

Select Committee on Election Laws, 2017 Page 6



provisions of Article 38 o1'the Constitution, r,vhich espouses the rigirt to fl'ee ancl

fair elections and the free expression of the will o1'thc electorate.

C o ntlt le me n t u ry me c h a n i s m fo r i de n t ific u t i o rt of vo t e r s

21. Clause 8 of the Bill seeks to cleletc and replace section 44A of the Elections Act,

201 1 to clarify the role of the hidependent lllectoral and Boundaries Cor.nmission

in putting Lrp a complementary mechanism fbr identifrcation of voters.

N ul I ific atio n of e le ctio n

22. Clause 9 of the Bill seeks to amend section 83 of the Flections Act, 2011 to
provide that no election shall be cleclared void by reason of non-corrpliance with
any written law relating to that electior-r, if it appears that the election was

conducted in accordance with the principles laicl clown in the Constitution and in
that written law and that the non- cor-npliance clid not affect thc result of the

election.

Procedure to befollowed at afresh electiorr

23. Clause l0 of the Bill secks to arnend the Elections Act,201l to provicle for the

proccdure fbr the conduct o1' a fi'esh election where a presidential election is

invalidated by the Supremc Court.

l.(r Amendmcnts to the Illcction C)lf'enccs Act, 2016

Failure or refusal to sign electiort results

24. Ciause 1l of the Bill seeks to insert a new section in the Election Of'lences Act,

2016 to prescribc an of'fcncc for a presiding or rcturning officcr who ar.nong other

things knowingly fails or reluses to sign or cor-nplcte the prescribed clocument or
willfLrlly submits anincomplcte document conl.aining the results of an elcction.
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CHAPTER TWO

I'IJB LIC T'AR'T T CIPATI ON

Introduction

25. Pursuant to Article I 18 of the Constitution and Standing Orderl2T of the National
Assembly Standing Orders and Standing Order 134 of the Senate Standing Orders,
the Select Committees of the National Assembly and the Senate on the Election
Laws (Amendment) Bills, 2017 invited submissions from the public and
stakeholders.During the joint sittings held between 3'd October, 2016 and 5th

October, 2017, the Select Committees reccived oral submissions and/or written
memoranda from individual members of the public and several key stakeholders.
The written memoranda are attached atAnnex 6.The Select Committees took into
consideration proposals from stakeholders and individual members of the public
on specific clauses of the Bills, as follows:

2.l Amendments to the IEIIC Act,20ll
2.1.1 Clause 2: Definition of the term ,,chairperson,,

(a) Submissions from institutions and organizatiotts

26. The Independent Illectoral and Boundaries Cornmission (IEBC) submitted that the
atnendment implies that the commission lnay appoint anyone to act as the
Chairperson in the absence of the Chairperson and the Vice- Chairperson. The
commission proposed to replace the word "person" with the word "member".

21. The Jubilee Party agreed with the arnendment and submitred that the law does not
provide any succession procedure legarding the above unique role of the
Chairperson before a new Chairperson is appointed, and tl-rat such a lacuna
especially during an election year would throw the country into an unprecedented
crisis.
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28. The Council of Imams and Preachcrs of Kenya represented by Mr. BakariShaban
from the Mt. Kenya Region Chapter submitted that the Council supported the
amendment as it ensures that there was no vacuum in tl-re lndependent Electoral
and Boundaries Comrnission (IEBC) should the Chairperson of the Commission
for whatever reason be absent or unable to discharge his duties.



29. The Law Socicty o1'Kenya (LSK) submitted that the composition of a cornurission
and tl-re identiflcation, selection and appointment ol each of its mernbers arc
provided for by the Constitutior-r. No vice-chair or ntember not having beerr

selected and appointed as chairperson under the Constitution can legally pr-rrport to
exercise by statutory authority derived from the proposed legislation any
constitutional functions and powers of the offlce of the Chairperson except upon
an amendment of the Constitution.Parliament cannot pr-rrport to amend the
Constitution by conferring the obligation to discharge a constitutional manclate on
a member of the committee.

30. The Institute for Social Accountability (TISA) suggested that the proposed
amendment poses a conflict in view of the Constitutional process of appointrnent
(requirenrent of approval of Parliament and appointrnent by the Presidcnt) of a

Chairperson. The bill proposes to arnend the architecture ol' the Inclependent
Illection and Ilor-urdaries Commission (IEBC) by conflating the qualifications trnd
powers of the Chairperson and the mernbers of the IEBC, contrzrry to the
constitutional requirements on the same.

3 L The Chalvins Law Consulting Group submitted that the proposecl amendment
expands the clefinition of the term chairperson oontrary to what is provided for irr

thc Constitution.

32.'fhe Kenya National Commission on I-luman Rights (KNCI-IR) recomntended that
the amendtnent was not good practice ar-rd furthermore the definition and presencc

of 'Vice-Chairperson' takes care of an alternate for thc Chairperson. Thc liaming
of Articlc 138(10) is mandatoly arrd tl-ris role cannot be delegatecl.

33. Catholic Justice and Peace Commission Parlian-rentary Liaison Desk subrnitted
that the etmendtncnt violates Article 250(2) of the Constitution as Parliament as the

representative of the people will not have the opportr-rnity to vet the person

replacing thc Chairperson. Furtl-rer since the term "absence" has not bccn
explained, it is bound to create confusion.

34. Centre for Mir-rority Rights Developrnentproposed that Clause 2 be amendecl to
make reference to Article 259(3Xb) of the Constitution for clarity as tire
Constitr-rtion already contemplates the role of a successor in State or public offices,
the Chairperson of IEBC being one of them.
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(b) Submissions from indiviclud members of the public

35' Mr. ZethOumaOrnollo submitted that the Vice-Chairperson automatically assumes
the duties of the Chairperson in the absence of the larter. This simple and
traditional legal-administrative principle suffices.

36. Ms. Florence Gicheru stated that the Vice-Chairperson is elected by the members
from amongst themselves, therefore,until the Constitution allows for the
appointment of a vice chairperson, the powers of the Chairperson cannot be
delegated.

37. Mr. David Wati stated that the proposed amendment will render the Chairperson
redundant and powerless and exposes the Chairperson to danger as he/she rnay be
prevented from accessing the National Tallying Centre.

38. JohnsonMoriasiNyandika proposed that clause 2 be amended to provide reasons
for the absence of the chairperson such as: fatigue; incapability to write, or as the
Constitution of Kenya puts it in the case of the Prcsident, resigns in writing or clies
because the current proposal does not provide for any reasons for the absence.

39. Njimuwa Kaiya and Ngiriwa Wangui opposed the amendment on grounds that the
definition of a chairperson conflates the meaning of chairperson and member.

40. Ms. VellahKadeiza opposed the proposed amendment because, in her opinion, the
likelihood of the chairperson and the vice-chairperson to be absent at the same
time are low.

2.1.2 Clause 3: Qualification for appointment as Chnirperson arrcl Chairing of
Commission meetings in the absence of the Chairperson

(a) Submissions from institutions antl organizations

41. The Independent Electoral and Boundaries Commission (IEBC) submitted that
Elections are managed tlrrough a complex web of legal procedures that require the
head of the institution to be competent in Law. The Comrnission suggested that a
good intervention should balance between the need for continuity and relevant
qualifications. The Commission, therefbre, proposed the maintaining of the
qualifications of the Chairperson as set out in the current law.

Select Committee on Election Laws, 2017 Page 10



42. On the Chairing of Comtrission meetings in the abscncc of the Chairpersou, the

Independent Illectoral and Boundaries Commission asserted that it wor.rld be uselul

to have a provision that provides for the exercise thc powers of the Chairperson in

acting capacity and proposed that the provisions of 1A and 1B should be seen

within the context of Article 259(3Xb) of the Constitr-rtion.

43. The Jubilee Party was of the opinion tl-rat the expansion o{'the qualifications for
the Chairperson would prolnote inclusiveness, equity and equality.

44.The Stewards Revival Pentecostal Church supported the proposecl amendment as

it removes the risk of paralysis ir-r thc absence of both the Chairperson and Vice-

Chairpersor-r of independent Electoral and Boundaries Comtn i ssiot-t.

45. 'fhe Law Society of Kenya (LSK) proposed that tl.rere was logic in the requiretnent

of the Chairperson of tlie Independent Electoral ancl Boundaries Commission to be

a lawyer and to have Supreme Court qualifications as the Chair of the Independent

Illectoral and Boundaries Commissior-r had auxiliary dutics to sit on appeal over

petitions of aggrieved persons ch-rring party primaries. Further the Law Society of
Kenya was of the opinion that the proposed amendment will assign the role and

function of the Chairperson to thc Vice-Chairperson and other members who have

not been selected or appointed in accordance with the constitutional

requirement.Thc Law Society of I(cnya in its sr"rbrnissions recommended that the

amendment can only be effectecl cor-rstitutionally and not statutorily, and that

unless the Vice Chairperson has similar qLralifications as the Chairperson that

office cannot fall under the contemplation of Article 259(3)(b) in regard to the

constitutior-ral functions of the Chairperson.

46. The Kenya National Commission on Human Rights submitted that:

(i) Iror qualifications of a Chairpersorl, the irnpact in thc seniority and expertise

on the critical interpretation and application of tl-re law will be lost yet the

constitr-rtional and statutory functions of Independent Electoral and

Boundaries Commission natr-rrally point to the need to have a serious legal

mind to head the Cornmission. As such tlie Chairperson must be well versed

in the interpretation of election laws, regulations and constitutional

provisions.

(ii) The Independent Electoral and Boundaries Commission Act envisions a

vacancy arising in the ol ce of chairperson or member as under Section 7,A.

of Independent Electoral and Boundaries Cornmission Act which is

eff.ective enough.
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Clauses 1A and 1B are hostire to the distinct rore of trre chairperson asprovided for by the constitution to the extent that it seeks to introciuce anambiguous ground ,,absence 
fi.om office,,.

47 ''lhe catholic Justice and Peace commission parliamentary Liaison Desksubrnitted that the amendmen, ,"a,r""r^^ri.'",ir.,,fications required for theappointment of the chairperson yet the constitutitn deals with constitutionar andlegar issues which r"quir"s ,o,r.body who is trai,ed in raw.

48' The office of Registrar of Political Parties offered that the erectorar process is ahighly Iegal process and the chairperson is constantly interpreting the law, as such,the academic requirement of chairperson to be a lawyer should be retained. AIso,clauses rA and lB dear with matte^ ,n"r"r.r;;;;;, under the second scheduretherefore they should be deleted.

49' The Lamu students Association proposed tire amendment of the crause to reducethe fifteen years' experience to ten years to accommodate the youth.

50' The centre for Multi-party Democracy of Ke,ya through its crrairman Hon.omingo Magarasuggested tliat the change of the qualifications for appointment asIndependent Electoral and Bou,daries commission 
"hairp"rson *ur'rot necessary

illffi:HtrJIl,lTJl. second Schedure to rhe rndependent Erecrorat and

5l ' The National Rainbow coalition (NARC) Kenya offered that there is need toreconsider the reasoning behi,d the current requirement that the chairperso, of theindependent Electoral and Boundaries cornmissio, shourd be a rawyer quarified tobe a Supreme court Judge because a non-rawyer wourd t uu" ," *i,, rery on
,XiHT:t 

interpretation of others in order to strictly adhere to rhe election raws as

(b) Submtssionsfrom incliviclual members of the public

52. Mr. Abel Onchario supports the proposed amendments as they seek to ensureconti,uity by dealing with the issues of absence in the office of the Chairpersonand expands the qualifications for persons eligible to serve as crrairperson of the

i:$#ffnt 
Electoral and Boundaries co.nrission ancr opens it up to a1 other

(iii)
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53. Mr. Ehjah ole Metiang fiorn Kajiaclo county supports the proposed amendrneutas

it ensures that there is no vacuum in the ofllce o1'the chairperson'

54. Mr. wilson Mwaiagreed with the arnendment ancl proposed an expansion of the

clualification to include aciditional professional qualifications such as ICT' CISA'

cRisT and cPA because auditors and accountants have a better understanding of

tl-re computer systems that work with numbers'

55.Mr.JohnsonMoriasiNyandikaproposecltlrattheClrairmanorother
ComrnissionersshouldbewellverseclinstatisticstooasthelndependentElectoral
ancl Boundaries Commission duties are mainly about nuinbers'

56. Mr. Fwarnba NC Fwamba supported the amendments but subrnitted that there

was need to define the term "absence" that would occasion the chairing of the

commission by the Vice- Chairperson or any another persoll'

5T.Ms.MburuNiceMutlronistlpportstheproposedamenclnretrtstothcBillasit
removes the risk of paralysis in the absence of both the chairperson and vice-chair

ofthelndependentElectoralandBourrclariesCommission.

5g. Mr. EliudKinuthia proposecl that clause 3 (a) be amendedto include experlence ln

mauagementof people aud transformative leadership because the position of the

chairperson of the Commission requires one to have proven experience on how to

marlage people and offer leadership especially within our electoral system'

5g. E,ng. Iraul Mbogaasserted that "chail'person" is a very itlportant position whose

functions should not be delegated to the cleputy or any othcr membcr'

60. Dr. Duncan ojwarrg, Dean African Nazarene Law School proposed that the use of

the word "in the absence" is too broad and vague, as such there was ueed to clarify

the circumstauces that would lead to the absence of the Cl-rairperson of the

Independent Electoral and Boundaries Commission'

61. Niirnuwa Kaiya and Ngiriwa wangui opposed the amendment on grounds that the

qualifications for a chairperson to be a lawyer are necessary noting the functions a

chairperson is required to perform'

62'Mr.KennetlrMavaleopposedtheamendmentinstatingtlratitdilutesthe
definition of the term "chairperson"'
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2.r^3

(a)

clausc 4: Quorurn for Comrnission mcetings and decision- mal<ing
Suhmissions from in.stitutions ond orgunixations

63. 'fhe Independent Electoral and Boundaries Commission (IEBC) subnritted that the
proposed amendment affects the quorurn of the commission plenary to make
decisions, it also reiterates mandatory voting in the procedure of making clecisions
where there is no unanimous decision at plenary as already provided for under
Independent Electoral and Boundaries Commission Act Schedule II. The
Commission, therefore, offered that in order to enhance majority decision-rnaking
the current quorum of 5 should be retained. Also, the Commission proposed that
Paragraph 7 be amended to read:

"Unless a unanimous decision ts reached, a dectsion on any matter
before the Commi.csion shall be by concurrence of a simple majority oJ-

all the members."

64. Thelaw Society of Kenya (LSK) opposed the arnendment, as three rnembers
could constitute a quorum, meaning that a minority composition of the
Independent Electoral and Boundaries Commission could rnake decisions that
would bind the majority.The proposed amendments shall have the effect of
undermining the structure and authority of the Commission by creating an
authority for the proffered quorum of three which is not only unconstitutionai but
creates an inbuilt structure for a dead lock with the consequential constitutional
ramification.The magnitude and gravity of the Independent Electoral ancl

Boundaries Commission's constitutional mandate requires that its decisions are

made by a cluorum of an odd number of not less than half of the full complement
of its t.ttetnbers which can only be five.The LSK recommended that the proposed

amendment to reduce the quorum from 5 to 3 off'ends the spirit of the Constitution
and ought therefore to be discarded with the current provisions being retained as

they are.

65. The Jubilee Party supported the amendment, as they noted that the current law that
set the quorum fbr the conduct of business at five members was flawed as it
assumed that the Comrnission would always l-rave the Constitutional maximum of
nine rnembers which rnight not always be the case.

66. The Kenya Private Sector Alliance submitted that the quorum should be at least 50
percent of all the Members and decisions should be made by a simple ma.iority of
members present in line with the principles of corporate governance.
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(r7. 'fhe Catholic JLrstice and Peace Conrmissior-r Parliamentary Liaison Desk

submitted tl'rat thc amenclment lowcrs the quorum threshold. Considering that thc

Independent Electoral ancl Boundaries Commission deals with weighty matters this

may cause tensior-r if not handled well. fhere rnay be a situation where three of tl-re

(lommissioners meet and make a decision and then the other tll'ee also meet and

make another different decision that leads to a stalemate. The amendment will also

create competing groupings, conflicts and tensions.

68. The Kenya Law Refonl Commission agrees with the proposed amendments in the

Bill save for clause 4 which reduces quonlm to three since it may occasion

ur-rintended conseqllences including parallel nieetings and creates the possibility of
tlie minority deciding for the majority. Irurther, a vacancy in the mernbership of the

Independent Electoral and Roundaries Cornmission would not invalidate the

proceedings of Indepenclent Electoral anci Boundaries Commission so long as the

majority ol'thc Members sr-rpport the decision.

69. The Non-Governmental Organizations Council through its Chairman Mr. Stephen

Cheboi,was of the opir-rior-r that a qllorum of four Mernbers would better ensllre

accountability.

70. Hon. Omingo Magara, Chairman ol'the Centre for Multiparty Democracy Kenya,

of'fered that a quonun of not less than hall'of the members of the Cornmission

would be more appropriate.

71. Kenya Law Reform Commission proposed that clause 4 be arnended to provide as

follows-
4. The Independent Electoral ctnd Boundaries Commission Act, 2011 rs

amended by-

(a) deleting the phrase "ol least ./ive" appearing in paragraph 5 and

substituting therefor the word.s "a majority of the",'
(b) deleting paragraph (7) ancl substituting therefor the following new

paragraph-
7. Unless a unanimous decision i.s reached, a decision on any matter

before the Commission shall be by a majority of the Members.
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77. Eng- Paul Mboga proposed that the quorum to be two-thirds (2/3) of the
membership to ensure fairness and accountability.

78' I4r. John Kisigwa proposed that the quorum should be a simple majority plus one
commissioner.

79.Mr. Kenneth Mavale the opposed the amendment stating that the quorum was too
simplified

2.2 Amcndments to the Elections Act, 2011

2.2.L Clause 5:Nornination of presidentialeancliclates
(a)Submissions from institutio ns ancl organisotions

80. The Independent Electoral and Boundaries Commission supportecl the amendment
that Section2g of the Elections Act be cleleted on the grounds that the sectionwas
declared unconstitutional in Peter Solomon Gichira vs Indepenclent Electoral and
Boundaries commisston. petition No 243 of 20l7.KLR [201u.

81. Conversely, several organisations and institutions opposed the deletion of section
29 of the Elections Act including the Law Society of Kenya (LSK), Institute of
Public Accountants of Kenya (ICPAK), Chalvins Law Consulting, and the Office
of the Registrar of Political parties.

82. Specifically, the Institute of Certified Public Accountants of Kenya submittecl
there was no justification for the amendment and that it contravened Article 137(l)
(d) of the Constitution. They stated that Section 29 grants powers to members of
the Presidential candidate political party to nominate him. They stated that the
democratic rights of mernbers shoulcl not be infringed.

83. Chalvins Law Consulting were of the opinion that the amendment negates the
concept of discipline of members by political parties.

84. The Offlce of the i(egistrar of Political Parties was of the view that Clause 5
should be deleted. They submittecl that the political system in Kenya enshrined
under Article 38 and Article 8S(4Xd) of the Constitution underscores that the cluty
of a political party, througli its mcmbers, to nominate candidates for election.
Removal of this provision will have adverse eff-ects on the procedure for
nominations as strangers to the party will be able to nominate candidates.
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12. The Kenya Law Reform Conrmission was o1'tlie opinion that reducing the quorun')

to three lray occasion unintendecl consequences including parallel meetillgs ancl

creating the possibility of the minority deciding for ma,iority. Further, a vacancy in

tlre mernbership of the Indepenclent Electoral and lJoundarie,s Comurission would

not invalidate the proceedings of Independent Electoral and

BoundariesCommission so long as the majority of tlie Members support the

decision.

73. The Institute of Certified Public Accountants of Kenya submitted that a quorum o1'

three members would be too low lor purposes of making binding decisions and it

poses a challenge in case of a tie. Also, amendment to section 4(b) undermines the

powers of the Commission if the members preseut and voting are three. The

institute was of the opinion that best practices dictate tlrat quorum fbr decisiolt-

rnaking be 50% or more. Further, sorne decisions should be decided by all

comrnissioners particularly if they relate to the delivery of a presidential vote

which is a crucial point towards the establishment of Kcnya's governance systetns.

74.Tbe Institutc for Social Accountability (TISA) submitted that the amendment

would result in a minority nurnber of the Cornmissiort rnembers making binding

decisions on bel'ralf of the majority. The institute was of the opinion that usually

Iegislative drafting principles recluire that qr,rorum lor meetings and decision -

rnaking must be half or more because if the quorum is less than l-ralf then there

could be two parallel rneetings by the sarnc cornmission aud two conflicting

binding decisions over the sarne issue at the sarne time.'fhe existing Lidependent

Electoral arrd Boundaries Comrnission Act on tlie Second Schedule partT provides

that the Chairperson has an obligation to ensure that tl-re Comrlission makes a

decision on the basis of concllrrence of a majority of all the members.

(b)Suhmissions from individual members of the public

75. Mr. Abel Onchariosupports the amendment as it aligns the Second Schcdule of the

Independent Electoral ar-rd Boundaries Commission Act with Article 250 of the

Constitution which provides that constitutional commissionsshall consist of at least

tlrree Members of

76. Mr. Sarnuel Githaiga supportcd the amendments save for the amendment on the

issue of cluorutn which may give rise to disunity in the Cornmission where three

commissioners may oust a chairperson.
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85. This position was further supported by the Catholic.lustice and Peace Commission
Parliamentary l.iaison Desk stating that the arnendment disempowers political
party members as it relnoves their powers to norninate Presidential and

Independent candidates. fhe amendment furtlier violatcs Article 38 of the

Constitution.

86. TheKenya National Commission on Human Rights were of the opinion that

deletion of section 29 is in contravention of Article 137(lXd) of the Constitution.
They averred that it is important tl-rat a presidential appointment who is a member

of a political party is nominated by their members and if independent, by persons

who are not members of any political party.

(b)Submtssions from individual memhers of the public

87. Mr. John Kisigwa was of the view that Seotion 29 should not be deleted as Article
85 is silent on the criteria lbr nornination.

88. Njimuwa Kaiya and Ngiriwa Wangui opposed the amerrdment noting that the

deletion of section 29 is unconstitutional as it renders the political pafty

systemnugatory.

2.2.2 Clause 6 : I)etenmination and Decl:rration of ltcsults
(a) S ub m is s io n s .fr o m inst it utio ns and o r g an isutio rts

89. Noting that the amendrnent gives credence to the original statutory forms, the

Independent Electoral and Boundaries Commission proposed to replace thc

amendment in Clause 6 (a) to section 39 (lC) (a) as follows-
Electronically transmit and physicolly deliver the labulated results for an

election for the president from a polling .stcttion to the constituency tctllying

centre ancl national tallying centre.

90. the Institute of Certified Public Accountants of Kenya submitted that the Clause

amends the I']rinciple Act by deleting "in the prescribed florm" which is vital fbr
consistency and authenticity of the tbrmats used in transmission of election lesults.

They proposed that the Committee retain the current provisions as stipulated in the

Elections Act. The Certified histitr-rte of Public Accountants of Kenya were also of
the view that the essence of electronic transmissior-r of results was to curb against

election malpractices associated with manual transmission of results. This was also

to fast-track collating and transmitting results whilst rnaking the declared figures
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verillable. It means securittg thc spirit of Article 86 of the Colstitutiop in as far as
dcfining the verifiability of declared results.

91' I'he Law Society of Kenya opposecl the amenchnent ancl proposecl that t5e Clar-rse
be deleted on the grouncls that llrst, the Clause ignores the historical context of the
use of technology in our elections as set out in the Kriegler Report. The following
are some of the reasons why clectronic transmission of results was introcluced:
Ballot stu1fing, physical alteratior-r of results forms, violence leading to destruction
of voting materials ancl erasing of all possible physical footprints. It was their
opinion that a mischievor-is presicling or returning officcr could electrolically
transmit the correct result but manually transmit a fraudulent result or vice versa.
Secondly, the proposecl amenclrnent assurnes that uranual electior-r results are
incapable of rnanipulation, contrary to tl-re wiclcly ackrrowleclged conclr-rsiol of the
Kriegler Report. 1'hirdly, thc aurenclment runs afoul o1' the Constitution which
recluires the Independent Electoral ar-rd Bour-rdaries Commission to pr.rt ir-r place
appropriate structures and tnech:rnisms to eliminate electoral nialpractice. It was
their submission that the proposed amendments set up a legislative frarnework that
falls far short of the constitutional standarcls ancl therefore ought to be cliscarcled
with the current legislation retair-red unchangecl.

92. Kenya IC'f Action Network (KIC'fAnet) proposed the cleletion of clause 6 loting
that Kriegler commission recommencled usc o1' tcchnology to curb electoral
fraud.The network proposed that the use of technology in electior-rs ensLrres
efficiency, accountability, accurucy, creclibility. It was their opinion that it is better
to fortify the existing elcctronic transrnission. Ilurther, making the manual system
superior to the electronic oue allows for ancl enclorses irregularities hence eroding
accountability, accuracy and veriliability. There is also no incentive to observe
strict adherence to the law bccause an ofllcer coulcl f'eed the systern with correct
infbrmation and fbrward a talsitled document.

93. Ihe Kenya Private Sector Alliance submiftcd that the electronic and manual
systems should complemeut each other and tl-rat the forms for transmission of
results should be official, uniform and verifiable.

(b)Submissions from indivirtuat members of the public

94. Mr.lldward Githaiga, Chairman, Nairobi Branch, National 'Youth Cor-rncil of
Kenya, supported the amendments and stated that technology/ electronic
transmission of results could be compromisecl/manipulated therefore supports that
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the Bill grants similar protninence to both transmission mechanisms ancl applauds
the attendant provisions criminalising any tampering.

95' Mr. Paul Gichuki proposed that Clause 6 be amended by deletingthe word,shall,
in paragraph (a) and use the words 'appropriate technology' in relation to
electronic transmission. It should not be mandatory to use technology.

96' Njimuwa Kaiya and Ngiriwa Wangui opposed the amendment on the grounds that
section 39 ignores the historical context for the use of technology u, ,It out in the
Kriegler report, manual results can be manipulated and fuitn.. negates the
provisions of Article 86(d) of the Constitution.

91.Mr. Kenneth Mavale the opposed the amendment stating that we should stick to
electronic transmission and that manual systern should be secondary to electronic.

98. Mr. Michael Odiembo opposed the proposed amendments as, in his opinion it
gives room for fraud through alteration of results,

99. Hon. KalembeNdile observed that the manual systern is a better systern than the
use of technology due to the systemic failure of technology.

Clause 6 (b): Where therc is a discrepancy between electronically transrnitted
and m:rnually transmitted results (391C and lD)
(a)S ubmissions from instittttions ancl orgunisations

100. The Kenya Law Reform Commission proposed that the section 39 lD be
redrafted as follows-

(l D) Ilthere there is a discrepancy between the electronically transmitted and
manually transmitted results, the Commission shall, despite any other legal
requirement order the returning ol/icer to recount and rJeclare the results
within such period as the Commission rney prescribe, but such pertod shall not
exceed any period prescribed by the Constitution and the Elections Act within
which the results must be declared.

101' Several stakeholders opposed the amendment including the Institute of Certified
Public Accountants of Kenya and the Catholic Justice ancl peace Commission
Parliamentary Liaison Desk. Specifically, the Institute of Certified public
Accountants of Kenya subrnitted that the amendrnents be deleted and that the
Committee retain the current the current provision as stipulated in the Elections
Act. They were of the view that the results transmitted electronically should be an
image of the manually transmitted results. Further, that the fbrms transmittecl
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electronically fbrm the basis fbr autherrticating the print copies of the results

declared at the National Tally Centre. Additionally, they were of the opinion that

tlre amendment aims to legalize an clectoral rnalpractice which shor"rlcl be

considered as an electoral of'fence liable to punishment as stipulated under the

Election Offences Act, 2016.

102. Catholic Justice and Peace Cornmission Parliamentary Liaison Desk were of thc

opinion that Electronic transmission was rneant to ensure integrity of the process

and faster transmission of results. The proposed amendment to include rnanr-ral will

contribute to increased electoral malpractice as results may be rranipulated easily

in a manual transmission. Further, that the proposed section 39(1D) will create

conflicts arising from differences bctween the figures transmitted electronically

and manually. The rcsults managemcnt especially in areas considered as political

strongholds is likely to be tnanipr-rlated.

(b)Submissions from individual members of the public

103. Mr.Patrick O. Onyango-Paddy proposecl that new sections 1C and 1D in clause 6

be deleted because for the manually transmitted results to prevail over the

electronically trar-rsmitted results, the manually transmitted results must be verifiecl

against data entries in the forty thousand eight hur-rdrcd and eighty-three

(40,883)Kenya Integrated Illection Managcment Systems (KIEMS) kits ancl tlie

IEBC Servcr. The KIEMS are the primary clata taken together with Forrns 34As

and Form 348s. Relying solely on manuerl transmission is retrogressive ancl will be

prone to frauduler-rt manipulation of the trausmission forms.

104. Mr. John Nyakway opposed the amendment stating that the proposed new

subsection (1D) if allowed, will give way to the easy manipulation of results

through Ballot stuffing as tliat is thc mischief that wzts intendccl to be cured by the

adoption of electronic transmission.

105. Mr. Paul Mutisya submitted that polling stations shall be the origin and end o1'

the tallying of tl-re polls while the National fallying Center (NTC) shall be for the

purposes of communicating to the public what each polling station has announced

as the final polls. It was his opinion that the transfers of results from polling

centers to the Constituency 'fallying Center (CTC) and tiom the Constituency

Tallying Center to the National 'fallying Center are the rnost risky activities where

manipulation, omissions, hacking and distortion of resr"tlts can occur. Direct

transmission of results from the polling stations will eliminate the crafty loopholes

likely to occur when the existing transniission process is being used. Also, votes
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should be couttted and tallieci at the poiling station and transmitted electronically
atld manually by Form 34As from the poliing stations directiy ro the National'fallying Centers without being taken to theConstituency Tallying Centers. Tlie
amendment to tliis law should aim to curb any loopliole on transmission of the
results from the original polling station to thc final National fallying Center. The
IEBC should ensure that proper authentication, validation and accuracy of the poll
results in Form 34Aand in electronic form are done at the original polling station
and at the National Tallying Center. 'fhis way the poll results will have a trail up to
the polling station and any dispute arising will be easy to handle by tracking
activities from the specific polling station.

106. Mr. Paul Mutisya further proposedthat all the agents mustbe given copies of the
results as in the Form 34As and mustobtain an electronic copy through mobile
phones or cameras which they can fbrward to their candidates.No results shall be
made public and transmitted where the agents have not signed form 34A and
obtainetl copies and photos of the results ar the polling sration.The NTC shall
announce results from each polling station and cumulative poll results
simultaneously as the polling station results stream in one by ope from each
polling station.

107. Mr. HaronNyandika opposed the proposecl amendrnent on grounds that peither
electronic nor manual systems can supersede the other. Mr. Flaron also submitted
that the electronic system of voting is safe and reliable and that the Independent
Electoral and Boundaries Commission should allow access to servers.

108' Mr. Paul Kithuke proposes that until the government and by extension the
Independent Electoral and Boundaries Cornmission are able to star.rd on their own
in terms of technology, electronic transmissior-r should only remain as an option to
be used by the Independent Electoral ancl Boundaries Commission when
appropriate.

Clause 6 (b): Irnilure to transmit results in an electronic fbrm:rt shall not
invalidate the results (39lE)
(a) S u b mis s io ns fr o m i ns t it ttt io ns ancl o r g o n i s ctt io ns

109. The Kenya Law Reform Commission proposed that Clause lEbe amendecl to
delete the words "to facilitate public information" noting that the words are
superfluous.
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110. The h-rstitute of Certifled Public Accountants of Kenya submitted that thc

amendment bc delcted on tl-re grounrls that it may open the transmission aircl

publication of electronic results to n-rar-ripulation. They were of the opinion that

there has been lteavy investment in ICf infrastructr-rre around voter identification
and results transmission which the IE}3C must be obligated to operate at the most

functional level.

(b) Submissions for individual mentbers of the public

I I L Ms. Sheila Githaiga representing, Mothers United tbr Peace, while supporting the

amendment subn-ritted thatthe entire voting process that falls under the

responsibility of the voter is rnanual in nature. This includes going to the polling
centre, preser-rting oneself for identification as a voter, ticking the ballot paper, and

dropping the ballot paper in the ballot box.Shc qr.restionecl why the Chief Justice

ruled that her vote ciid not count just bccar-rse there was a problem in the way it was

transmitted. She f'clt clisenfranchised because the court rclied ou another
process"electronic transmission" that she didnot fully understand to decide that her
vote did not count. [t was her opinion t]rat, Arlicle 86 recluires the Independent

Electoral and Boundaries Commission to ensure that the voting rnethod is simple,

verif-rable, secllre, accountablc and transparent- all which thc manual process is br-rt

the electronic is r-rot. 'lherefore, r-ntrnual voting should be sqtreme.

112. Mr.John Nyakway opposecl the amendment stating that the proposed clause lE
should be delctcd becausc if allowed, it would enable those in authority to use state

rnachinery to rig elections ancl rnalicious individLrals could compromise the

elections results.

Clause 6 (b): Live-strcaming of rcsults (39 1F)

(a) S u b m i 
"'s 

io n s fr o ttr i rt s t it ttt i o rt s a n d o r 74 o rr i s ati o rt s

ll3. The Independcnt Electoral ancl Bounclaries Commission held the view that thc

atnendment directs the Commission to provide and establish mechanisrns for the

live streaming of results as announcecl at polling stations which shall not be r-rsecl

as a basis for declaration by the Cornrnission. They proposed that it should include
definition fbr provisional results to rnean electronically transmitted text results.

Experience shows that hurnan error in data entry is likely to occur when entering

text data into thc KIEMS.

114. The Cornmission proposed to amend Section 39 (1F) as follows-
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Election Results. It is a necessary conseqLlence of the amendment to Section 39,
which makes tlie manual lbrnl to be the results.

125. I'he Information Communication and Technology(lC'f) Authority subraitted that
all measures should be put in place to ensure that the clection technology is secure
and reliable. The Acting CEO of the Authority subniitted that it was imperative to
provide that manual systems be deployed in parallel with technology in the event
of failure of technology.

126. The Communication Authority supported the amendment because it is imperative
that manual systems be deployed in parallel with technology and in the event of a
failure, the manual system should be considered as final. They averred that while
electronic systems backed by technology are efflcient and depenclable, they are
prone to having downtimes due to unfbreseeable reasons and therefore it is prudent
to have a redundancy mechanism in place in the cvent of such an occurrence. A
manual mtchanism is a viable backup plan due to, among other reasons, the
turnaround tirne for transmitting ar-rd announcing election results and the fact that it
is difficult to predict the time it would take an electronic system to recover in the
event of a failure.

127. Further, the Authority submitted that the Independent Electoral and Boundaries
Commission is dependant on third parties for infrastructure and therefore does not
have absoiute control of the electronic systems that are reliecl on for transmission
of results. Also of note was that a considerable area of the country does not have
3G and 4G coverage. Currently 3G land coverage is llYo and population coverage
is 7\Yo. Absence of a manual system of transmitting election results in areas which
do not have 3G coverage would pose a major challenge in the transmission of
electronicresults.

128. The Law Society of Kenya proposed tl-rat Clause 8 be deleted because this
provision on complimentary urechanism is vague as it does not disclose any
specific complementary mechanism. This lacuna opens the entire process to
machinations and malpractice that may not foster electoral integrity. It was their
opinion that it is clearly an af front to values and principles under article l0 of the
Constitution. Further, it also oflbnds article 232 of the Constitution- both the letter
and the spirit and has utterly nothing to do with article 38 which has been thrown
under memorandum and objects to justify its existence. It is retrogressive as it
seeks to undo the previous progress amendments undertaken through a bipartisan
approach.'fhe irnperative word "SHALL "has been replaced with the optional
word "MAY" leaving the IEBC with no mandatory obligation to set up a
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complelnentary systerll that is sirnple, accurate, verillable , accountzrble ancl

transparent to identily voters and transmit resr"rlts.

129. The Kenya National Cornrnission on IIuman Rights proposed that clause 8 bc

cleleted since the complementary systern must be developed, and knowr-t before the

liesl-r elections.

(b) Submissions from individual members of the public

130. Mr. I-lamn Nyandika observed that both electronic and manual syster-rr can be

manipulated and none therefore supersecles the other.

131. Eng. Paul Mboga proposecl that scction 44A be deleted(rernove cornplirnentary

mechanism) to adl-rere to the letter and spirit of the Constitution since Kenyans

agreed to the electronic transmission system.

132. Mr. John Kisigwa proposcd that clause 8 be amended to replacc the word "may"

with "shall" because there is need to have a ready back up always in place .

2.2.5 Clause 9: Nullilication of Election
(a) Submissions from institutittrrs und orgunisutions

133. [n support of the amendrnent, tlieJubilce Party sr"rbrlitted that on the issue of lack

of clarity in section 83 the proposecl amendment will create clarity and furthcr
align the Act with tl-re existing section l2 of Cap.2. Further, the Party submitted

that the amenclment should bc broaclened to provide that wl.rere there has beer-t

substantial compliance with constitr,rtior-ral principles and the written law, ancl

where it is shown that the non-compliance did not affect thc results substantially.

then the results in qr:estion shall not be nullificd.

134. Thc Independent Elcctoral and Boundarics Cornrnission noted that the proposal

suggests that where there is deviation fl'om tl're law, which cleviation is not

calculated to mislead, then the process will not be void by reason of that deviation.

The Commission agreed with thc proposed amendment on thc grounds that not all

infractions to the regulations should result in nr-rllification of the elections. The

burden should be placed on a person challenging an election to prove that therc

was a breach of thc law and that that breach al'fected the results.
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135. The Catholic Justice and Peace Commission l)arliamentaly Liaison Desk
proposed tltat section 83 be deleted as the section gives room for the comrlission
of illegalities and irregularities so long as the results are not impacted.

136. Chalvins Law Consulting proposed that clause 9(c) be deleted since the enors
and omissions which would calrse an officer.jail term cannot invalidate an election
which is contradictory. Further, the proposed amendments to section 83 of the
Elections Act are unconstitutional as they oI'fend the provisions of Arlicles 2,(4),
10, 38, B1 and 86 of the Constitution.

137. Kenya ICT Action Network (KICTAnet) recommcnded that clause 9 be deleted

because ernphasis should be placed on adherence to the principles in the
constitutior-i. The result of the election is the product of every decision and
applicable laws therefore contravention of any law does affect the result of an
election. It was their opinion that the lack of uniforrnity of the fbrms fails to meet
thc constitutional requirernent for an accountable and transparent electoral process.

138. The Centre for Minority Rights Development proposed that clause 9 be deleted

since the proposed amendments to section 83 are unconstitutional and upset
Article 2(4), 10,38,81 and 86 of the Constitution. Current provision should be
upheld to ensure that the fresh election and subsequent elections are held by its
high standard and tliat IEBC and the political leadership gains the trust of the
people of Kenya.

139. The Institute for Social Accountability (TlsA)suggested that clause 9(b) be
deleted because Section 83 provides that no election shall be declared to be void
because of non-compliar-rce witl-r any written law relating to that election if it
appears that the election was conducted in accordance with the principles laid
down in the Constitution and in that written law or that the non-cornpliance did not
affect the results of the election.

140. The Ethics and Anti-Corruption Commission (EACC) subrnitted that there was
need to review clause 9 as the amendment does not cure the arnbiguity in section

83 of the Elections Act.

14l. The Law Society of Kenya proposed that clause 9 be deleted because Election
fonns are generated in advance of elections and are uniform. This is so that any
form that does not correspond is deemed invalid and so that all players know what
a genuine form looks like in order to spot the fraudulent ones. Further, this
amendment is ambiguous. First, it purports to require persons who filc an election
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petition to prove both noncompliance with the principles set out in the Constitutiol
and that such noncompliance affected the results. This offbncls the provisions o1.

Article 2 ($ of the Constitution. It also oflbnds the provisions o1'Articles 10,38,
8l and 86 of the Constitr-rtion. Second, the amendments purport to excuse all
irregularities in election cleclaration forms as long as thcy are not calcr-rlated to
mislead.The amendtnents would also permit the situation we saw at the Supreme
Court, where one could not tell the ofllcial Fonns from the unotllcial or forgecl
ones.

142.'lhe Kenya National Commission on IIuman l{ights proposecl that clause 9 be
deleted as it reduces the electoral parameters in respect of the principles of non-
compliance. It is a dangerous amendment especially in respect to special,
vuhterable and/or marginalized candidates.

(b) Sttbmissionsftom individuul members of the public

143' Mr. DavidWati proposed that clause 9 be deleted as it will allow for the use of
illegal materials including foolscaps or cardboards etc.

144. Mr. Silas Asakaproposed that clar-rse 9 be deleted as the proposal would enable
the use of forged forms. Further the proposal scrves no pLlrpose if the returning
officer is accountable for def'ective forms.

145. Mr. Isaiah WaweruNgurniproposed that clause 9 be amended to provide that the
presidential election shall not be invaliclated if court is convincecl that the results
are in accordance with article 138(1) and 138(7).

146' I'lon. PriscillaNyokabi, FIon. Florence Kajuiu and I-Ion. Sarlrucl Gichigiwhilc
strpporting thc amettdtncttts proposed that clause 9 (c) be arnendeci by inserting the
words "and has in fact Inisled" immediately after the worcls "to rnislead" because
the tnere intentiot-t to nrislcad should not lcad to nr-rllification of results.

147. Njimuwa Kaiya and Ngiriwa Wangui opposed the amenclment on the grounds
that the proposed amendments to section 83 are unconstitutional as they olfend the
pro.zisions of Articles 2,10,38, 8l and 86 of tlie Constitution.

148. Mr. I{aronNyandika opposed the proposecl amenclment on grouncls observing that
the removal of thc word "or" in section 83 of the Elections Act as in the proposecl
amendment is injurious to free, fair, and credible elections.
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2.2.6 Clause 10: Proccdurc to lre tbllorvecl at a Fresh I,]rection

(a) Submissions from institutions and organisations

149. The Independent lllectoral and Boundaries Comrnission notecl that the provision
provides that:The Commission will Gazette the new election date on 7 days; who
will be the candidates participating in a fresh election clepending on the parties to a
presidential petition; whether or not there will be fresh nominations after
nullification of an election; instances where a candidate(s) withdraw; and the
effects of the withdrawal and the procedure thereof. Of importance to note is that
one of the candidates withdraws the other will be declarecl as the president elect
and no election will be held.

150. The eomrnission accepted the proposal by the Coniniittee but further proposed
that there was need to provide for the procedure for elections unclerArticle l3S (5)
and 138 (8). Further, that the Cornmittee considers a proposal to include the
procedure where a candidate dies before the election is held.

I-51. The Institute for Social Accountability proposes that clause l0 be deleted as the
proposed clause 10 lowers the threshold fbr transparent and accountable elections
contrary to the provisions of Article 86 (a). The provision is calculated to raise the
threshold for cancelling an election by limiting the Supreme Court ability to
nullif,y, as the court is required to consider both the qualitative and quantitative
aspects of the election.

152. The Kenya National Commission on Human Rights was of the opinion that the
proposed amendment locks out potential presidential candidates and is a

disenfranchisement to voters on their preferred choice among the other
candidates.As such, the Commission proposed that the clause be deletecl.

153. The Catholic Justice and Peace Commission Parliamentary Liaison Desk
proposed that clause l0 be deleted as the section will lirnit the rights of potential
candidates, which is in violation of Article 38 of the constitution.

154. Jubilee Party proposed that the wording in section 86 (4Xb) be amended
considering that the presidential election preceding the fresh elections will have
been nullified by the Supreme Court. The question arises as to whether the
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withdrawal ol' one candidate should have the effect of having the remaining
candidate declared president-elect autornatically without an election.

155.'fhe Party also proposecl to insert an additional clause imrnediately after section

86r\ (5Xb) in the fbllowing wording:
"For the avoiclance of doubt, an election,shall be deemed to hctye occurred in
any Con.stituency if the Comntission has provided all the polling fficictls und
all the material necessory to facilitate the eleclions and shall nol be invalidated
by rea,son of any voters not participating in lhe election,"

156. I'he Law Society of Kenya proposed that clause 10 be deleted as the proposed

clause 86.r\ of the Elections Laws (Amendment) Bill,2017 (the Bill) purports to
say who can and who czrnnot run ir-r a fresh elcction in the event a presiclential

clection is nulliflcd by the Suprerne Court. 'I'he Law Society of Kenya was of the

view that there is no cor-rstitutional basis lbr purporting to restrict who can and who
cannot run in the fresh election.

157. Furtlrer, the I-SK submittecl that the proposed amendment is based on obiter dicta
fron-r the decisior-r in Presidential Election Petition No. 5 of 2013. Ol the various

types of "fiesh election" envisionecl in article 138 to 140 of the Constitutior.r, only
one has a constitr:tional limitation on who can run and who cannot run ancl the

proposed amcnclment is not in rclation to such an election. It is unreasonable fbr
Parliamentto purpofi to change the rules of an electoral contest mid-stream and

thereby deny a candidate an opportunity to offer themselves to the elcctorate in a

repeat poll. fhe right to participatc in any elections is grarrted by the Constitr-rtion

subject only to such qualifications as is prescribed by tl-re Constitution and to any

order of the Court in accordancc with the Constitution. That cannot be limited by
legislation. 'fhe proposed amendment contravenes the constitutional provisiorls ou
'political rights.

158. The Kenya I.awReform Comrnission subrnitted that there was need to relook at

section 86A (2) and (3) as therc was need to distinguish between a fresh election
under Article 140 (3) and Article 138 of the Constitr,rtion with a view to clarifying
who can participate.

(b)Submissions from individuul members of the public

159, While supporting tlie arnendment, Mr. EliudKinuthia proposed that the

Committee should make provisionsfor circumstances such as absence, death and

incapacitation of a candidate.
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160. Mr. Edwarcl Nyakeriga supported thc amendments save that tliere is need to
differentiate between afresh, a repeat and a run-off election.

161. Mr. S.M. Njihia proposed that repeat elections should only be done in the
constituencies whose results were in contention and asked the committee to refer
to the decision in Gore vs Buslt.

162. Mr. Paul Gichuke proposed that clause 10 be amended to provide for a

mechanism through which a candidate gives a formal indication of his/ her
willingness and readiness to parlicipate in a repeat election.

163. Hon. I'}riscillaNyokabi, FIon. Irlorence Kajuju and Hon. Samuel Gichigiduring
their subrnissions proposed that clause 10 be arnended by deleting the term
president-elect and replacing with tlie word "candidate" and insert at the end of
paiagiaphs (b) and (c) the words "provided that ar-ry candidate ihtending to
participate in the fresh election shall give written notice to the Commission of the
intention to participate within seven days of the nullification by the Court". It was

his opinion that after nullification of elections there is no president-elect.
TheRailaOdingacase of 2013 at Supreme Court restricting the competition to lst
and 2ncl leading candidates is wrong in iaw.

164. Njimuwa Kaiya and Ngiriwa Wangui opposed the amendrnent on grounds that
the proposed section 86(,{) has no cor-rstitutional basis.

2.3Amendments to thc Election Offenccs Act, 2016

2.3.1 Clause l1:- Failure or refusal to sign election results

k, Submissions from institutions und orgoniscrtions

165. in support of the amendment, the Jubilee Party submitted that the Supreme Court
judgment made it mandatory that forms must be signed necessitating the
amendments including the offences by returning officers failure to sign forms.

166. The Independent Electoral and Boundaries Comrnission disagreed with the

amendment proposed because that this proposal places an obligation on the

Returning Officers and Presiding Officers to sign, completely fill election

materials including statutory forms and lays criminal liability in case of failure to
do any duties. The Commission submitted that the amendment amounted to over
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legislation considering that; lirstly, the rnischie{'sought to be cured never occurred.

and secondly, tl-re facts whiclt wor-rld constitute an ofl'ence under this Section are

provided for under Section 6 of the Election Offbnces Act. The Cotnmission

further noted that persons ernployed by the Commission were only for a contract

of three weeks hence the amendrlent wouid deter people from working for the

Cornmission.

167. Thelnstitute of Certified Public Accountants of Kenya subrnitted that the current

provision under the Illection Offences Act adequately caters for offences and

penalties. fhey proposed that the Comrnittee retain the current provisions as

stipulated in tlie Election Offbnces Act,20l6.

168. 'fhe Kenya Private Sector Alliance submitted that the offence should be

expanded to include Commissioners and any other officers with responsibility in

electoral process.

(b)Submissions front individual members of the public

169, Mr. EliudKinuthia sr-rpported the amendment and proposed that Clause 11 be

amended to add the option of a fine and an increase the jail term prescribed to over

six (6) years.

170. Similarly, Mr.Tommy l{andall ancl Mr. Vitalis Njorogc supportecl thc proposal

that the pcnaltics bc cnhanced for electoral offlcials who commit malpractices.

171. Mr. I{illary Bidanye from Lamu County supported the proposed amencltnent as it

will deter Independent Electoral and Boundaries Commission (ltlBC) officials

frorn failing to discharge their lawfr-rl duties.

l72.Mr. Fwamba NC Fwamba sr,rpported the amcndments and lurthcr proposed that

the Committee enhance the clause by prescribing a minimum scntcncc of for

instance two years.

173. Ms. Dal-raboDarro representing Women of Kenya Initiative from Marsabit

County supported the Bill in its entirety as it introduces the penal provisions.

174. FIon. KalernbeNdilesupported the amendment and observed that the penalty

under clause should be enhanced.
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2.2.3 Clause 7:Use of .fechnology

(o) submissions from institutions and organisations

I 19' The Independence Electoral and Boundaries commission agreed with theamendment which requires the commission to consult with relevant agencies,institutions and stakeholders, and make regulations for the implementation of thissection' They noted that political parties were covered as stakeholders under theamendment' Further, subsection 6 is a spent proviso; it can be repealed whileSubsection 7 applied for the first General Election where the commission wasrequired to deploy technology which is restricted to the process of voterregistration, identification of voters and resurts transmission.

120' The commission noted that SLrbsection 7 could also be spent, if one interprets"general election" to mean trre elections of g,r, August , 2017. -fhe 
committeefurther noted that Subsection 8 was declared unconstitutional in the Kennetlt

Otieno and another vs Attorney General of 2017.

121' Kenya ICT Action Network (KICTAnet) proposed that clar.rse 7 be deleted anclthat IEBC should undertake public participation while making regulations for thesake of transparency. Further, they submitted that parliamentary scrutiny ofregulations is necessary hence subsection (cl) sho,ld not be deleted.

(b)submissions from intrivirtuar members of the pubtic

122' Njimuwa Kaiya and Ngiriwa wangui opposed the amendmcnt on the grounds
that the proposed amendment to section 44 will'make it possible to hold shamelections'.

123' Mr' Hillary Bidanye from Lamu county sr-rpports the proposecl amendments asthey among other things seeks to deal with eventr-ralities of failure of technology intransmission of election results.

2'2'4 Clause 8: Complementary Mechanism for Identification of Voters

(a) Submissionsfrom institutions and orgonisations

124' The Independent Electoral and Boundaries commission held the view that theproposed amendment does not tie complimentary mechanism to section 39.Thecommission noted that the amendment further removes the mandatory
requirement to provide for a complimentary mechanism for Transmission of
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"The Contnti.ssion MAY, eslctblish a mechanisru for thc electronic

disptay of provi.tional results, anc) the results so dispictyed shall be fitr

put'pose.s rtf ptblic inforntation only and shall not be the basis for a

decloration bY the Comntission"'

115.'fhe centre for Minority Rights Development also proposed att autendment to

section 39(1F) as follows:
"The commi.ssion shall, to facilitate public information, establtsh a

mechanism for livestreaming of re.sults at polling stations, by the media'

and while rhe re.yttlts streomed shall be for public information only and

shall not be the basis for a rleclaration by the commisston, the

commission shall have rhe discretion to investigate and determine any

maior discrepancy between such streamecl results ctnd the fficial
veriJiecl resulls in its possession before making a final declaration' and

- in so doing shall be uncler obligation to explain the couse of such

discrePancY to the Public'"

116. The provision will ensure that results are accessible to the Kenyan public as they

are announced at the respective polling stations and Constituency Tallying

Centres.

il7. The centre fbr Minority Rights Development further proposed that a provision

be inserted under section 39 fbr all agents of any candidate to keep a copy of the

final results form that has been duly signed by all parties and stamped by the

|-rdependent Electoral and Boundaries comn-rission for verification purposes, with

Independent Electoral and Bounclat'ies comtr-rission keeping the original fbrm' ir-r

case of a dispute arising as to the actual announced results.This would ensure the

integrity of the manual result and heuce its superiority over any other result'

ll8, The Institute of Certified Public Accountants of Kenya submitted that the

amendment be deleted on the groulds that it contravenes Section 39 of the

Elections Act No.24 of 20li where the results streamed should be the tallied and

verifiecl results. It contravenes provisiorrs of Article 35 of tlie Constitutional on

tirlely and accurate infbrmation. Besides, punitive measures have been proposed

to deal with rogue returning officers. 'rhe clause restricts the realisation of the

right to inforrnation as laid out under Article 35 of the Constitution' Institute of

Certified public Accountants of Kenya f-urther reiterated that the entire Clause 6 of

the Bill in the current forms shall serve to defeat the integrity of the electoral

process.
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175. Njimuwa Kaiya and Ngirilva Wangui opposed the amendntent on the grounds

that the proposed section 6r\ of the Elections Offences Act seeks to punish

returning officers yet the same enors and omissions cannot invalidate an election.

176. Mr. Charles TabuOkumu of the Bunge la Wazalendo opposed the amendment

citing that severe punishrnent proposed on electoral officials who refused to sign

the election declaration result forms was political mischief.

2.4'lhe Election Ofl'enccs Anrcnclment Bill 2017 (National cmblv Rill. No.38 )

l7l.'lhe Ethics and Anti-Corruption Commission while supporting the amendment

submitted that an informed public is more likely to report corruption and economic

crimes. It was their opinion t|at this remains true befqre, durir. g, or 4fter the

election period.

178. The Independent Electoral and Boundaries Commission preferred not to
comment on the amendment to section l4(2) of the Elections Off'ences Act,2016

noting that the malter was pending in court in Petition Number 468 of 2017 -
Katiba Institute vs. Presiclency Delivery Unit and 3 Others.

179. The lnstitute for Certifled Public Accountants proposed that the provisions as

provided for ir-r Section 14 of Act be retained. It was their subrnissior-r that the Bill
proposes to delete an important provision guiding the conduct of the government

in place during an election, thus creating a level playing field for candidates

participating in the election.

2.5 Gcneral Submissions on the llilt
2.5.1 Comments on X-egal and Constitutionnl Challenges

180. Several stakeholders and individual urernbers of the public made general

submissions on the legal and constitutional r:hallenges arising out of the Bills as

follows-

181. Ms. Mary Waruguru submitted that Parliarncnt is properly constitr-rted to consider

the Bill as proposed and that there was nothing unconstitutional about the Bill.
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182.'Ihe Small Traders Women Self l{elp Group supports thc amendments in the Ilill
as they seek to simplify and ease the managernent of elections by providing clarity.

183. Mr' Mark l'oo Kibiwott supports the Bill in its entirety, fbr the reason that it will
protect the will of the voter in future.

184. Mr. KamuriGachoki Alex supports the proposed amendmcnts as they will
enhance the existir-rg laws and ensurc frce, fair and creclible elections.

185- EbbyWangatia from Bturgoma County supported the amendments in totality and
in particular amendments criminalizing non-perforrtance of cluty by Independent
Electoral and Boundaries Comrnission staff .It was her sLrbmission that any action
taken against the Independent Electoral ancl Bounclaries Cornmission staff shoulcl
be within tlie provisions of the Constitutior.r.

186. Stewards Revival Per-rtccostal Church supports the proposccl amendmcnts to thc
Bill as it among other things relnovcs the risk of paralysis in the absence of botli
the chair ancl vice-chair of Independent Electoral and Bounclaries Comnrission,
seeks to implement the I-iigh Cor.rrt decision in Solomon Gichira case, Maina I(iai
case and Keruleth Otieno case, adclresses unceftainty of conducting a fresh electiop
and enhances the pcnalties for williirl or delibcrate failure to sign election.

187' Mr. Clement Nyarnongo supportecl the amenclments in the Bill by observing that
alnong other things Parlian-rent was lawfully exercising its legislative role.

188. Yabbesh Onyancha Geke observed that thc pcriod given for public participarion
was limited

189' In his comments against the amendrnent Mr. ZethOurnaOmollo proposes-
(a) that the Bill be deferred and re-introch-rced after the repeat polls owilg to t5c

timing and the prevailing political environment;
(b) that the existing legal infrastructr-rre on the management of elections in

Kenya sulfices as all the matters arising from tl-re Supreme Court Ituling
(2017) could be cured exclusively by upholding fidelity ro the existing laws,
and fixing administrative issues at IEBC; and

(c) that the elections scheduled for 26tr'October 2OlJ are by letter and spirit of
the Sr-rprerne Court Ruling "a repeat election" and this irnplies tliat the
"rules of the game" must rernain unchanged for purposes of the said repeat
poll.
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190. Mr. Daniel Ashman expressed concerns on the constitutionality of the
amendtnents and opposed them citing that in l-ris viewl the amendments proposcd
in the Bill are urueasoned, untimely and unfair.

191. Eng. Kiiva Yosef Timothy opposedthe amendnrents noting that, in its judgement,
the Supreme Court did not quote the existing election law as lacking. He also
expressed concern on the tirning of the amendments and questioned the capacity of
the President to assent to tl-re Bill at this "transitional period". He also expressed
concern that change in law may cause confusion and that the ordered repeat
election should be conducted under the prevailing law.

192. Mr. Timothy Kanda opposed the proposed amendments because, in his opinion,
they undermine fundamental rights and challenge the free will of the people of
Kenya.

193. IvIr. DalmasOlumasi opposed the Bill noting that it has negative effects, the
timing is tnischievous, Kenyans are past manual systems, the Indepenclent
Electoral and Boundaries Commission chairperson sl'rould be the only person in
charge of declaration of results, the Suprerne Courl is independent ancl the
Legislature should not attempt to criticize it or recluce powers bestowed on it by
the Kenyan people.

194. Mr. BeniiNdolo opposed the Bill on grounds tliat the amendments were
tantamount to changing the rules of the game in tl-re rniddle of the game and hence
mischievous ir-r the prevailing circumstances. FIe observed that the redr.rction of the
publication period of the Bill is inappropriate and the offences in the Bill are not of
any consequence as what the Comrnittee should address are the root causes of
irregularities in the electoral system.

195, Mr. Michael Odiembo opposed the proposed amendments as, in his opinion it
gives room for fraud through alteration of results. I-Ie further proposed that the
quorunl should be maintained at five, identification of voters should only be
through KIEMS and the penalty for election offences by the presiding officers and
returning officers should be enhanced to ten years. IIe observed that there is need

for consensus between the political players and suggested that there is need to
amend the law to: Prescribe an offence for any person who excludes agents at
polling stations, define stray ballots and how to account for them, among other
things.
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196. Mr. joseph Vekya opposes the Bill fbr thc sake of future generatiot.ts ou the

grounds that it is taking us back after a long fight to have a good Constitr-rtion.

197. In a written letter dated 5tl'October 2017, thc International Comrnissior-r oi Jurists

(lCJ) notified the Cornn-rittee that it would neither appear nor present

memorandum to the Comrnittee. The International Comrnission of Jurists infbrmed

the Joint Cornrnittee that the r-rnilateral decisior-rs taken by Parliament to amend the

laws governing the elections in the middle of tlie Electoral Process is not well

conceived or in good faith but an attempt to subvert the electoral architecturc for

short-term political gain. Furtlier, that proposed amendments backtrack or-r thc

refbrrns tl-rat have been made to strengthen democracy and seek to legitimise

illcgalities and iregularities that the court found were not aclhered to in the 8tl'

August,2017 Presiclential elections. Tl-rey observed that they did r-rot find fault with

the current law save fbr the fact that the illection Management Body dicl not

comply with the law.

198. The National Rainbow Coalition (NARC Kenya) obscrved that the laws that tl-re

committee sought to amend were arrived at thror-rgh consensus by a bipartisan

committee. As such any changes to them shoLrlcl be negotiatcd by a bipartisarr

committee and f r-rrthcr enriched by public participation. Further, effecting

amendments without a conseusLls will amount to shifting of goalposts by one team

before a rematch thereby tainting the process. 'fhey also stated that the lack ol'a

bipartisar-r approach will polarize the nation and unclermine our nationhood.

199. Mr. Ahrned Ali proposed that the vice-chairperson should also be a lawyer, the

quorum should be clcar ar-rd that the electronic system should prevail over the

manualsystem.

200. Mr. Eciward Githaiga, Chairman, Nairobi Branch, National 'Youth Council of
Kcnya, supporls the zrmendments and opposes extra-constitutional methods to

bring reforrns.

2.5"2 Comments on tltc 'l'inring of the Bill

201. Noting that Kenya was still in ar-r election cycle with the fresh election expected

to take place on 26'l'October,20l7, the matter of whether it was tl-re right time for

Parliarnent to propose the amendments drew varied reactions fiorn the public ancl

stakeholders. Some metlbers of the public were as tbllows-
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202. Sorne stakeholders were of the opinion that the amendments were timely and
necessary before the elections of 26tl' October,2017.I'he Jubilee Party observed
that six Inonths to 28tl' August, 2Oll there were at least forty cases filed in court
which repealed numerous sections of electoral law creating the need fbr
amendments. It was also noted that tliis was rrot the first time that new
requirements have been put in place for the Independent Electoral and Boundaries
Commission close to the election. It was noted by several stakeholders that the
decision in the Independent .Electoral and Bounclaries Commission vs Maina
Kiai & 5 others , civtl Appeal No.l|s of 20lz [Maina Kiai CaseJ a ruling was
given that affected the electoral process tliirty five (35) days before the election.

203. Other stakeholders including the Political Parties Liaison Committee, the Inter-
religious Council of Kenya among others were of the opinion that the amendments
are ill-timed and that even thoughthe amendments were necessary in the future, the
political temperatures were high and they should be carried out in a bi-partisan
process after the 26tl' Octob er,2017 .

204. The Baraka Women Center Cornmunity Based Organization a woman's group
through TeresiaMwangi observed that Parliament should change the law before the
next election to protect women against gender based violence which is usually
rampant whenever there are election disputes.

205. Cecilia Nyokabi frorn League of Kenya Women Voters and Family Organization
for Empowerment (FOREM) supported the amendments and that it was
appropriate that the same should be done before the fresh elections to avoid the
same outcome.

206. UNIK Women self-help groLrp observed that it supports Parliament to make the
necessary changes to close all loopholes that may lead to the nullification of 26th

October, 20 i7 elections.

201. Other stakeholders and members of the public supported the Bill in its entirety.
They ernphasized that the tirning was appropriate as it would help the country
resolve the current political irnpasse. They were: Mr. BenardMacharia, Mr.
Christopher Muraguri from 'fharaka Nithi County, Mr. Kenneth Orengo of the
Africa Electoral Organization Group, Mr. KamuriGachoki Alex, Mr. Danson
Mwangangi,Ms. Stacy SaidaChepkemoi, Iv{r. Washington Makodingo, I\zIr. Gabriel
Muthuma, Mr. Jackson Mwaluh-r, Mr. Peter Amunga, Mr. Oliver Kipchumba, Mr.
John Muthaka, Bishop Stephen Muketha, Ms. Janet IminzaWanjohi, Mr. James
Kipsang Ngetich, Ms. Geoffrey MwavisoMuchawia, Bishop Stephen Muketha, Dr.
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Robert Kagiri,Ms. Sandra Ochola , Ms. Marion Njoroge on behalf of
WazalendoHuru

208. Mr.Lewis Bucheche, Mr. Oyugi [.awi, Ileverend Khayo, supported the

arnendments and its noble intention but disagreed with the timing of the

amendments noting the prevailing political sitr,ration in the country and urged the

committee to proceed with the amendments after the 26tl' October ,2017 elections.

209. Similarly, Mr. Evans Migiro frorn Nyarnira County supported the proposed

amendments save that he did not agree with the timing of making the arnendments

in light of the fiesh elections scheduled for 26tr'October,2017. I'le suggestecl that

the p_roposed amendmer-rts if enacted shoulcl apply in the next Gencral Elections.

210. The Institute of Certifiecl l']ublic Acconntants of Kenya noted that tl-re Bill should

be shelved until after the upcoming fresh elections. The Institute inclicated that the

current laws are adequate and guarantec fiee, fair and creclible elections as per

Article 8 I (e)of tl-re Constitution.

211. The Political Parties l-iaison Committee recommended that thc Bill be shelved

and the Independent Electoral and Bor-rnclaries Commissior-r be allowecl to conduct

the fresh presidential election after which there should be a national disoourse on

the relevant changes needed l'or our electoral laws. In their subn-rission, they stated

that confbrmity of an clectoral process with the prir-rciples of the Kenyan

Constitution cannot be jLrdged on the basis of legislation alone. 'l'hough it is

important for the country to ar"rdit recurrcnt challer-rges ar-rd problernatic issues

resr-rlting from both legislation and practice that cannot be done now.

212. The National Rainbow Coalition (NAI{C Kenya) observccl that the amendments,

however meritorious, arc ill-tirned and shor"rlcl be shelvecl in thc interest of the

nation till after the 26th October, 2017 elections and evcn thcn be handled by a

bipartisan committee.

213. The United Disabled Persons of Kenya subrnitted that witliout prejudice to the

merits or demerits of the Bill the same be put on hold until aficr the fresh

Presidential election, While they appreciated Parliament's legislativc mandate, it
was their opinion that the tirning of the Bill cor-rlcl polarize the country.

214. Mr. Charles TabuOkumr"r of the Bunge La Wazalendo opposed the trmendments

on the grounds that the current political clirnate was unpredictabie and polluted

and therefore it was not the right time to undertake amendments to the Elections
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law, also there was no hurry in making the atnendnlents. Insteaci. dialogue between

the two contesting political parties sl-rould be encouraged. FIe Iurther maintained

that there was no tin-re to address the issue of an acting Chairperson of the

lndependent Illectoral and Boundaries Cotnmissiort and there should be no

speculation on his absence.

215. Similar opinions were shared by Mr.AlexOtunga.Mr. Lewis Bucheche, Mr.

ljoniface F" Makau, Ms. Catherine Watuka, M-r. Ledarna Lee, Ms'

LaureenAmateshe, Mr. Mohammed Abdulahi and Mr. Joirn KungaMagige who

generally opposecl the arnendments noting the limited time to the repeat election

and the attendant tension in the country as reasons.

2.5.3 Comments relating to other areas of the law that require amendments

216, Some stakqholders and individgal members of the public also made additional

proposals and comments tothe Conirnittee on other areas of the law that did not

touch on the provisions of the law but would require amendments. They included:

(I) Functions of the Intlependence Electoral untl Bounclaries Commission

2ll. Mr. Benson M. Karania proposed the fbllowing range o1' amendments touching

on the functions of the Independent Electoral and Boundaries Commission-

(a) That all returning officers should have qualification on human resource

management, projecr management capabilities and skills required in

high pressure environments

(b) Deputies in the counties and constituencies be recruited six (6) months

to the Presidential Election

(c) The presiding and Deputy Presiding officers be recruited thirty(30)

days before the Presidential Election

(d) The responsibility of hiring, training and payment of wages and

allowances of Presiding ancl Deputy Presiding Officers be that of the

County Returning Officers anci not the Constituency Returning Offlcer

as is tl-re case todaY

(e) In the case where the Presiding Officer is required to attend Court as a

witness, IEBC County Returning should be compelled to facilitate

payrnept of allowances and other legal assistance to the Presiding

Officer
(0 All IEBC returning officers, IEBC Commissioners, IEBC Secretariat

Staff, part time staff including but not limited to deputies at the counties,

deputies at the constituencies, ICT officials, Presiding and Deputy
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Presiding Officers, be subject to and fully comply with the public
Officer Ethics Act.

(2) Use of Technology

218' Wilson Mwai requested the committees to look into the issue of exposure, for
example, the database of voters being leaked by insiders, crcation of logic bombs
(which are like computer viruses), etc.

219'The Kenya Private Sector Alliance proposed that section 2 be arnenclecl on the
definition of the term "inteSyrctled elecrronic systent" to include a computer basecl
system.

(3 ) Tr ansm is s io nof Re s ults

220' The Kenya Private Sector Alliance proposed that the law be amended to permit
media to announce elections once they are announced by constituency returning
officers since results announced at the constituency are final.

221'Mr' Johnson MoriasiNyandika presented a revised version of Forms 34A, 34Il
and 34C sl-rowing-

(a) the tirne and date of signing;
(b) customized rubber stamps;
(c) Ballots allocated, issued and their balance; and
(d) Ballots data, signature of the Presiding Officers, Valid votes, objected to

votes, rejected votes and disputed votes.

222'Mt' Nyandika further proposecl that the election shor-rlcl provicle for localizcd
cancellation or repeat of voting from only polling station, corrstituency or cospty
where the irregularities or illegalities are icientified in order to save the taxpayers
an additional burden. Additionally. the IEBC should pay the rwo agenrs per polli'g
station for the major parties or coalitions to ensure a strengthened agent base as in
a referendum;

223'Mr. David Ngr-rmi observecl that electronic transmission cannot be the sirrgle
measure of a sttccessful election and folms 34A shor,rlcl also be pliysically
submitted to the Constituency Tallying Centre for collation. As sucl.i, the
Independent Electoral and Boundaries Commission should develop a logistics pia,
that can expedite and facilitate delivery. Furllier, he stated that the role of
Parliament is to legislate, look at the gaps in law and correct them.
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224. Mr. Kenneth Mavale proposed that the Committee should legislate on timelines
within which results sliould be transrnitted which, in l-ris opinion, should be within
a day.

225.Mr.Isaiah Ngurni proposed that the Presiding Officers and I{eturning Officers
should have deputies. I{e also wants tlie hidependent Electoral and Boundaries
Commissior-r to hire two agents in every constituency to act for the rnain political
parties. The agents should also countersign the result transmission forms.

226. Mr. Phillip Magona submitted that the KIEMS should scan fbrms 34A and that
the server should be monitored by among others Human Rights bodies and the
Police. Also, media houses should give alerts of results received. It was his opinion
that the declaration of results should be done after all the forms 34F. are received
and all party agents have signed form 34C.

(4) Legal Process

227. The Jubilee Reforms Lobby Group while supporting the arnendments, proposed
several legal and constitutional amendments relating to elections as follows-

(a) amendment of Article 138(2) of the Constitution to delete the word
"shall" and insert "will";

(b) the Independent Electoral and Boundaries Commission should record
number of voters in constituencies that do not vote;

(c) where the gap between the leading candidate and the runners-up is wide,
to the extent that even if the votes of areas where people did not vote are
added to the candidate with the second highest votes, it would not alter
the result of the election, the leading candidate should be declared
President.

(d) where the gap between the leading candidates and the runners-up is
narrow to the extent that the votes of areas where people dici not vote if
added can alter the result of the election, an election shall only be held
in such areas;

(e) Article 140 should be amended to substitute l4 with 30 days;
(f) Supreme Court cannot invalidate an election unless the irregularities can

alter the final result;
(g) Require two thirds out of the seven judges can nullify an election;
(h) Within 30 days judges should give their reasoned ruling;
(i) Judges to identify persons responsible for irregularities and the Director

of Public Prosecutions should investigate such cases;
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O Supreme Courl judgerncnts nullifying the Presidential Election should

be subject to judicial revicw where false cvidence was given, or there

was conflict of interest o1'a iudge;
(k) Fresh elections should be held within sixty days from the date of the

.iudgement;
(l) Article 138(4) be amended to prescribe a threshold for majority of votes.

228. Ifon. Kalen-rbeNdile observed that there is need to review the powers ol'the Court

so that it can order a recount following an electior-r petition.

229.Mr. Ngachuche observecl that there is r-reed to enhance the penalties for witnesses

who swear false affidavits irr courl, elevate burden of proof in presidential election
petitions to proof beyond reasonablc dor-rbt ancl providc for appeal against court
decisions on president elections at the Scnerte.

230. Apostle Joe Karnau suggested that the three arms of Governrnent should review
their perspectives on the entire electoral law and processcs.

231. The Non-governmental Organisations Council urged the Committee to al.nong

other things observe the indepenclcnce of the three arms of government and ensure

the laws debated and passed by Parliamcut are fbr posterity and can stand the test

of time.

232.Mr. Mark'l'oo sought clarification on what would happen if the Chief Justice

refused to attend the swearing in ceremony of a Presicler-rt-elect.

233. Ilon. Samuel Gichigi requestcd the Committce to look into the issue of
gazettement of judges to hcar and cletermine election petitions relating to elections

of membcrs of county assemblies contrary to section 15 of the Elections Act.

234.Mr. Nkeissery Kamau Christopher proposed that an election should be an event

and not a process.

235. Mr. NderituNjoka, Chairperson ol'Maendeleo yaWanaLrme, proposed that polling
stations sl-rould not be in schools br"rt may be public grounds to avoid affecting the

acaclemic calendar. Also, he proposed that the voting age be lowered to sixteen

(16) years.

236.Mr. WanjohiNyambu submitted that the swearir-rg-in of the President should be

conducted by the Speaker of the National Assembly and the Senate.
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237. Bishop Stephen Muketha spoke to the issue of providing an age limit during
demonstrations/protests and on conduct of protests and demonstrations.

(5) Nutional Unity und Peoce

238. Several stakeholders and individual members of the public made calls for
national unity and peace. They include-

239.Tom Shivachi, Chairman of Kakamega Forurn, Anticorruption committee in
Kakarnega who asked for sobriety arnong all stakeholders as they acldress the
cl-rallenges facing elections in Kenya for the sake of posterity and the best interests
of the country.

240. Prophet Paul Mwangi, from House of Prophets supported all arnendments as they
would avert the likelihood of any crisis befalling the nation.

241.Mr. Robert Owango from Homa Bay County observed that the proposed
amendments are in order but urged tlie Members of Parliament to ensure that peace

prevails in the country.

242. Ms. VellahKadeiza proposed consensus-building by the two major political
parties as a way forward.

2.5.4 General Observations of thc Cornmittce

243. The Committee took into account the views of the publicand consiclered at length
all concerns expressed on various issues relating to the Bills. Tlie Committee was
also conscientious of international best practices on electoral reforms in the review
of the amendments.

244. With regard to the issue of the timing of the Bill, the Committee noted tliat the
Sttpreme Court ruling pointed out inegularities in the election transmission process

that had to be addressed before the next elections so as to avoid the same

irregularities. The Committee noted that Parliament has a constitutional mandate to
make laws, an obligation to solve the current political impasse and address the
legal issues raised by the Suprerne Court. Of note was that the Suprerne Court
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asserted in its majority .judgenient in the case of Railaodittga und another vs

IEBC und 2 others , Presidential Petitiotr No.I of 2017 in para a02 bg.l76) as

follows-
"lt ought to lead IEBC to.soul-secrrchingandto go backto the drawing
board. If not, thi.y Court, whenever cctlled upon to adjudicate on a
similar dispute will reach the same decision if the anomalies remain the

seme, irrespective of who the aspirants may be"

245. While noting the concerns of variousmembers of the public on the reduced

period of publication of the Bills, the Select Committees observed that the

Standing Orders of both l-Iouses provide for this, subject to the resolution of the

Houses.-Standing Order 120 of the National Assembly Standing Orders provides

that:
"No Bill .vhall be introduced unless such Bill together with the memorandum

referced to in Standing Order I l7 (Memorandum of Objects and Reasons), has

been published in the Gazelte (as a Bill to be originated in the Assembly), ancl

unle.vs, in the case oJ'a Consolidctted Fund Bill, an Appropriation Bill or ct

Supplemenlary Appropriation Bill, a period of .reven days, and in the ca.se o.f'

any other Btll a period offourteen days, beginning in each case from the doy qf

.sttch publication, or ,such shorter period as the House ntcty resolve with re,spect

to the Bill, has ended."

246. Similarly Standing Order 128 of the Senate Standing Orders provides that:
"No Bill shall be introduced unless such Bill together with the memorandum

referred to in Standing Order 125 (Memorandum of Obiect.t and Reasons), has

been published in the Gazette (as a lJill to be origincttecl in the Senate), and

unless, in the case of a Division o/' llevenue Bill or a Counly Allocation oJ'

Revenue Bill, a period of seven days, and in the case of any other Bill a periocl

of fourteen days, beginning in each case from the day of such publication, or

such shorter period as lhe Senate may resolve with respect to the Bill, has

ended. "

247. Further, the Parliament of Kenya has on various occasior-rs, following the

adoption of procedural motions on the same, resolved to shorten the period for
publication of various Bills. These include:
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Biil Reduction of

['ublication Period

Rationale

'Ihe Constitution

(Anrendnrent) Ilill, 2008

Frorn l4 days to 5 days To facilitate the power sharing

agreemertt following the post-

election violence of 200718.The

arnendment Bill sought to establish

the posts of Prirne Minister and

Deputy Prime Minister.

Thc National Accord

irnd lleconciliation llill,

2008

From l4daysto5days To provide legal basis for the terms

of the power-sharing arrangement ir.t

2008

Security Lalvs

(AmcndmenQ Bill,20l4

Fronr 14daysto I day To facilitate the nation's security

apparatus to address the secr-rrity

crisis occasioned by sustained attacks

by Al Shabab terrorist group

Anti- Doping

(Amendment) Bill,2016

From l4 days to 7 days To meet the World Anti- Doping

Agency (WADA) deadline for

adoption of guidelines to align

the Anti-Doping Act, 2016 with the

UNESCO Convention

Against Doping in Spor1.

Select Committee on Election Laws,2017 Poge 46



CHA.PTBR THREE

COMMITTEE OBSERVAT'IONS AND RECOMMBNDATIONS

248. fhe Select Committee on the Election Laws, 2017 made the observations and
recommendations based on the deliberations of the Bill and stakeholder input as
Iisted below-

3.1 Clause2: Definition of the tcrrn Chairpcrson

249. Clause 2 of the Ilill seeks to amend the clefinition of the term "Chairperson,, in
Section 2 of the IEBC Act. It provicles that the Chairperson of the Commission
means the Chairperson appointed in accordance with Article 250(2) of tlie
Constitution and, in the absence of the Chairperson, the Vice-Chairperson, or such
other person acting as the Chairperson in the absence of both the Chairperson and
Vice-Chairperson.

Obscrvations

l'he Committee observed that-
250. There is need to provide expressly lor the lnanner in which the affairs of the

Cornmission will be run to ensllre thcre is no vacuLlm in leaclership and continuity
in the affairs of the Cornmission. The mischiel'that the Bill seeks to cure is not
simply in the definition of the term "chairperson" but to also consider the exercise
of the powers o{'the Chairperson such as the powers of tlie chairperson being the
Returning Officer in the presidential election. The lunctions of the Chairpersop are
not ordinary and therefore there must be an express provision for the vice-
chairperson or a member elected by other members, to act for the chairpersop.

251. Providing for the vice chairpersorl or any other member of a Comrnissiol to
deputize the Chairperson is a standard practicc and is also provided for in law with
respect to other state and public offices. For instance, Article 141 (3) of the
Constitution provides that,"subject to Article 134, when rhe President is absent or
is lemporarily incapacitated, and during any other period that the presiclent
decides, the Deputy Pre,sident shall act as the presidenr,,.

252- Article 259(3)(b) of the Constitution provides that, "every provision of this
constitution shall be construed according to the doctrine of interpretation that the
law is always speaking and therefore among other things,.. any reference in this
constitution to a state or other public office or fficer, or a person holding such an
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ffice, inclucles a re.fbrence to the per.eotl acting in or othet'y,ise perforrning the

.functions of the o.//ice at any particttlar time".

253. With respect to the structurc of other Constitutional Commissions, the
Committee observed that for example, in the Parliamentary Service Act No. 10 of
2000, the term "Chairman" is defined to include the vice-chairman or any other
member of the Cornmission when discharging the functions of the chairman.
Sirnilarly, in the Judicial Service Act, No. I of 2011, the term "Chairperson', is
defined to include tl-re Vice Chairperson or any other membcr of the Cornmission
when discharging the functions of the Chairperson. The proposed new definition of
"chairperson" therefbre is in line with the general organization structure of other
Constitutional Commissions.

254. Further the Interpretation and General Provisions Act Cap 2 Laws of Kenya
(which provides for construction, application and interpretation of written law)
p-ovides, at section 45, thA "in tht,r Act and in any orheiwrittrn lai, instrument,
warranl or process of any kind, a reference to a person hokling an offce shall
include a reference to any person for the time being lawfutty discharging the

functions of that ffice". The Constitution and the Interpretation and General
Provisions Act therefore provide for the continuity in the leadership and
management of state and public offices.

255. Whel'e the vice-chairperson or a rnember of the Commission acts in the steacl of
the Chairpersonas a temporary measure to ensure that there is no impedirnent to
the efficient running of the affairs of the Commission.

256. Theuse of the words "such other person" in definition of the term Chairperson, as
proposed in the Bill, implies that anyone else apart frorn the members of tlie
Commission could possibly act as Chairperson.

Recomntend:rtion

257 . The Committee therefore recomrnends:
Delete the proposed definition of chairperson and substituting therefbr the
following new definition-
"Chairperson" means the chairperson of the Commission appointed in accordance
with Article 250(2) of the Constitution or the vice-chairperson or a Member of the
Commission when discharging the fiurctions of the chairperson."
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3.2Clausc 3: Qualification tbr appointmcnt as Chairpcrson and chairing nf
Comnlission meetings in the :rbscnce of thc Chairperson

258. Clause 3 of the Bill seeks to amend Section 6 of the IEBC Act to-

(a) provide fbr new qualilications for the chairperson of the Commission.
Preserrtly Section 6(1) o1'the Act provides that "the chairperson of the

Commission shall be ct per.son who is quttliJied to hold the ffice of .juclge of
the Supreme Court under the Constitution" . The Bill however proposes that

the Chairperson shall hold a clegree in public adrninistration, public finance,

governance, electoral management, social science or law and have at least

flfteen years' experience in the aforementioned fields;

Observations

259. The Committee noted that there is a standard practice with rcgards to assumption

of the Chairperson's role in his/her absence and the law also provides for it. For

example, Article 147 of the Constitr.rtion provides that ".....when the President is

absent or i,r temporarily incapacitated, ancl du'ing any other period that the

President decides, the Deputy President .yhall act as lhe President". In the same

vein, standing order 196 ancl 188 of the Senatc Standing Orclers and the National
Assembly Standing Ordcrs respectively provide that ir-r tl-re absence of the

chairperson and vice-chairpersonat any meeting, the members present shall elect

one of them to take the Chair.

260. As to the proposed changes to the qualif-rcations of the chairperson, the

Cornmittee observed that because of the nature ol'the dr"rties of the chairperson,
qualifications in law would bc essential to tlie discharge of the duties of the

chairperson. The electoral process is tempered by nurrrerous legal instrumcnts and

processes. For instance, under the Second Schecluie to the Elections Act the

Eiectoral Code of Conduct linfbrcement Committee requires that the chairperson

of the committee be a person qualified to hold the ofl-ice of a judge of the High
Court. In the present composition of the Commission only the chairperson of the

Commission is qualified to be the Chairperson of the Cornmittee.
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assume the duties and responsibilities of the chairperson. Irurther in the

event of an absence o1'the chairperson or the vice-chairperson, meurbcrs of
the Comrnission shall elect from amongst thernselves a person to act as

chairperson ancl exercise the cluties and responsibilities of the chairpcrson;



261. Therefore while the Committee appreciates that the secretariat to the commission

would give the Chairperson guidance on legal matters, it is an added advantage

that the Chairperson has extensive experience in the practice of law.

262.The Committee, however, proposes that it would be appropriate to expressly

provide in law that while the Chairperson of the Commission must be a person

qualified to be a Judgeof the Suprenre Court, the vice-chairperson or a member

who acts in the stead of the chair need not have similar qualifications as those of
the Chairperson.

263. Further comparable Constitutional Commissions provide for higher

qualifications for the chairperson yzs-d-vls the other members of the Commission.

The Ethics and Anti-Com-rption Commission, Teachers Service Commission,

Commission on Administrative Justice,National Gender and Equality Commission,

Kenya National Human Rights Commission and the National Land Commission

provide for the chairperson to have at least fifteen years' experience in the

applicable field and members to have ten years' experience.

264. As to the proposed insertion of new 1A and 18 on who may act in the absence of
the Chairperson, the Committee observed that there must be a clear distinction

between the terms "absence" and "vacancy". Section 7A of the Act presently

provides for the situations in which a vacancy arises and the procedure for the

filling of the vacancy. However, it does not speak to who may act as the

Chairperson t.efore the filling of the vacancy. This would potentially lead to the

same vacuum as that created during the absence of the Chairperson.

Recommendation

The Committeo therefore recommends that-

265. Clause 3 (i) be deleted and recommended that

The proposed new sections 1A and 18 be redrafted to provide for persons who

shall act as Chairperson in the event of -
(a) the absence of theChairperson; or

(b) a vacancy in the office of the chairperson pending the filling of the vacancy

under section 7A.
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(c) Notwithstanding the qualifications in section 6(l)of the Elections Act, 2011 when
acting as chairperson, the vice chairperson or a member does not have to possess

similar qualifications as the Chairperson

3.3 Clause 4: Quorum for Commission meetings and decision-making

266. Clause 4 seeks to amend the Second Schedule to the Act to-

(a) provide that the quomm for the conduct of business at a meeting of the
Commission shall be at least half of the existing members of the Commission,
provided that the quorum shall not be less than three members. Presently,
paragraph 5 of the Second Schedule to the Act provides that "the quorum for
the conduct of business at a meettng of the Commission shall be at least five
members of the Commission"; artd

(b) insert a new paragraph 7 to provide for the procedure through which decisions
of the Commission shall be taken. The Bill proposes that a decision on any
matter before the Commission shall be by a majority of the members present
and voting, unless a unanimous decision is reached. Presently, paragraph 7 of
the Second Schedule provides that "unless a unanimous decision is reached, a
decision on any matter before the Commission shall be by concurrence of a
majority of all the members" .

Observation
The Committee observed that-

267. Artrcle 250(1) contemplates that a constitutional commission may consist of at
least three and not more than nine members. Section 5 of the Independent Electoral
and Boundaries Commission Act provides that the Commission consists of seven

members of the Commission. Presently under paragraph 5 of the Second Schedule
to the Elections Act provides that "the quorum for the conduct of business at a
meeting of the commission is stipulated as at least five members ". The Committee
therefore observes that it may be possible for the Commission to be comprised of
three members. Further, and in the alternative, certain members of the Commission
may be unavailable to attend meetings of the Commission. In both these instances,

the work of the Commission would be seriously impeded.

Recommendation
268. The Committee therefore recommends that clause 4 of the Bill be retained in the

form it is.
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3.4 Clausc 5: Nonrin:rtion ol' I'}residcntial Catrclitlates

269. Clause 5 of the Bill proposes to deletc Seotion 29 of the lllections Act. This

Section provides for the persons eligible to nominate a presidential candidate in the

fbllowing terms-

(t) the persons who nominate a presidential candidate shall be

member.; of the candidate's political party.

(2) The persons who nominate an independent presidential candidate

shall not be members ctf any political party,'

Obscrvation

270. Deletion of section 29 of the Elections Act as proposed in clause 5 of the Bill is a

tegislative expression of the findings of the court in Peter Solonton Gichito v

Independent Electoral and Boundaries Commission & Attorney-General

(Petition No. 234 of 2017) where the court found that-

(1) by enacting that the persons who nominate an independent presidenticti

candidate shall not be members of any political party, section 29 oJ the

Election,s Act contravened lhe letter and the spirit of Article 38 as readwith

Article 137(1)(cl) of the Constittttion. Similarly, by enacting thot the persons

who nominate a presidential candiclate shall be members of the candidate s

political porty, the same section contravened the letter and the spiril of
Article 38 as read with Article 137(1)(cl) of the Constitution;

(2) by restricting section 29 of the Elections Act to presidential candidates, the

said section contravened Articie 27 of the Constitulion that enshrines

fr e e do m fr o m d is c r im inat ion,'

(3) by providing that all presidential candidates submit their list of 2000

supporters .from at least 24 counties to the Commission by Excel, the

Indepenclent ftlectoral and Boundaries Commis.sion went overboard and

purported to unlawfully and unjustifiably restrict or limit the rights of such

candidates to exercise their political rights under the Constitution. I further

find that the said requirement does not meet the fctirness ond reasonability

test os provided for under Article 24 of the Constitution.
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Recommendntion
271- The Committe e recommends tliat clause 5 be retained in the form it is.

3.5 Clause 6: Mocle of transmission of results

272. Clause 6 of the Bill proposes to arnencl Section 39 of the Elections Act to provide
that-

(a) the Independent and Electoral llounclaries shall transrnit electronically apcl
manually the results of a presidential election fi'om a polling station to the
constituency tallying centre and to thc national tallying centre;

(b) in the event of a discrepancy, rranllallytransmitted resr:lts shall prevail over
electronically transmitted resr_rlts;

(c) failure to transmit or publish election results electronically shall not
invalidate the results as announced and declarecl;

(d) the Independent and Electoral Bounclaries Commission shall establisli a
mechanism for live-strearning of results; and

(e) live-streamed results sl-rall not lbrm the basis of a clcclaration by thc
Independer-rt and Electoral Bounclaries.

Obse rvations

273.The phrase "manually transmit" is not clear as to the type of aclditional
transmission of results required under the Act. Inclusion of the phrase ,,physically

deliver" properly obligates the Comrnission to ensure the clelivery of the physical
copies of tl-re results to the National Tallying Centre ip aclclitiop to the electronic
transmission o1'results. The proposcd new sub-sections (lD) and (IDA) also seek
to clarify the role o1'the Chairperson in verifying resulrs in light of Articles g6(b)
and 138(3)(c) of tlie Constitution ancl the decisions of the Fligh Court, the Courr ol.
Appeal in the Independent Electoral and Bounclaries Commission versus Mainrr
Kiaiand five others and the Supreme Court. -fhe amcndment also seeks to create
an obligation on the Independent Illectoral ancl Bounclaries Commission tcr
establish a mechanism for the live streaming of results as announced at the polling
stations but the results so streamed shall be for purposcs of public information. As
it is presently, section 39(IC)(c) of the Elections Act, 2011 provides that the
Commission shall publish the polling result forms on an online public portal. fhis
mechanism of informing the public on presidential results is not adequate as
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accessibility of information may be limited due to unavailability of intetnet

technology in certain areas of the country. In this regard the amendment is meant

to add to the public portal in terms of ensuring access to information by the

members of the public.

'274.The arnendment also seeks to delete paragraph (d) as it would not be possible in

light of Article 138(10) of the Constitution ibr the Chairperson to have received all

the results before declaring the presidential election results. Article 138(10) of the

Constitution requires the Chairperson to declare results within seven days after the

presidential election. 'fhe amendment therefore allows the chairperson of the

Commission to declare a candidate elected as the President before all the

constituencies have transmitted their results if the Comrnission is satisfied the

results that have not been received will not al'fcct the result of the election

ftccommcndation

2'15. 'lhe Comrnittee therefbre recommends that-

Amend clause 6 -(a) in paragraph (a) by deleting the words "and manually transmit" and

substituting therefor the words "transmit and physically deliver";

(b) by deleting the proposed new subsection (lD) and substituting therefor

the following new sub-sections-
"(1D) The Commission shall verify tliat the results transrnitted under

this section are an accurate record of the results taliied, verified and

declared at the respective polling stations."

"(lDA) Where there is a discrepancy between the electronically

transmifted and the physically delivered results, the Commission

shall verify the results and the result which is an accurate record of
the results tallied, verified and declared at the respective polling

station shall prevail.

(c) deleting paragraph (d) and substituting therelor the following new

paragraph-
"(d) by deleting sub-section (2) and substituting therefor the following new

subsection-

(2) The Chairperson may declare a candidate elected as the President

before all the constituencies have transmitted their results if the
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Cornrnission is satisfied the results that havc not been received will not

af'I'ect the result of the election.

3.6Clausc 7: Usc of 'fechnology

276. ClauseT of the Ilill proposes to amend Section 44 of tlie Elections Act to-
(a) clarify the regulation making powcrs of the Commission with respect to the

use of technology. Presently, Section 44(5) of tl-re Act provides that the

Cornmission shall, in consultation with relevant agencies, institutions and

stakeholders, including political parties, make regulations relating to
transparent acquisition and disposal of information and communication
technology assets and systems; testing and ccrtification of the system;

mechanisrns fbr the concluct of a system audit; data storage and infbrmation
security; data retention and disposal; access to electoral system software
sourcc codes; capacity building of staff of the Cornmission ancl relevant
stakeholders on tlie use of technology in the electoral process;

telecomrnunication network for voter validation and result transmission;
and development, publication and implementation of a disaster recovery
and operations continuity plan. The Bill proposes to delete this particular
provision and provide fbr a gcneral power to make regulations fbr the use of
technology;

(b) delete certain subsections under Section 44 which applied to regulations for
the use of techr-rology in reltrence to tlie first general election after the

commenoemcnt of the scction.

(c) delete subsection (8) which presently provides for the establishment of a

technical committee of the Commission consisting of such rnembers and

olficers of the Commission and such otlier rclevant agencies, instittrtions or
stakeholclers to oversee the acloption of teclinology in the electoral process

and implcrnent the use of sucir technology.

Observations
27'l . The Comrnittee observes that clause 7 of the Bill proposes to-

(a) amend subsection (5) of section 44 of the Elections Act to exclude political
parties as a specifically identifled category of stakeholders and to give the
Commission the general powcr to make regulations with respect to the use ol'
technology. 'I'his is to ensurc that the Commission has the discretion to provide

for the most appropriate mechanisms for the use of technology in the electoral
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process. Further the amendment does not prcclude the Commission f;om
consulting poiiticai parties, as they are relevant stakeholders.

(b) delete subsection (6) and (7) of section 44 of the Elections Act as these
provisions were to be applicable to the election held on 8tl' August, 20ll and
have ceased to have effect;

(c) delete subsection (8) of section 44 which required the establishment of the
technical committee on the use of technology, in line with the following
findings of the court in Kenneth Otteno v Attorney-Generol & Another
(Petition No. 127 of 2017).'I'hat-

(i) the use of general words such as "relevant agencies, institutions or
stakeholders" leaves room for inclusion of pcople expressly excludecl by
Article 88(2) of the Constitution from running the affairs of IEBC, and
the composition of the committee and the functions given to it threatens
the structural independence of IEBC that is guaranteed by the
Constitution;

(ii) section 44(8) rnay be used to involve governmental, political or other
partisan influences in the implementation of the electronic electoral
processes contrary to Article 249(2) of the Constitution. our finding
therefore is that tl-re effect of section 44(S) contravenes Articles 88 and
249(2) of the constitution with respect to the independence of IEBC,
and is therefore unconstitutional.

Recommend:rtion

218. The Committee therefore recommends thatClause 7 of the Bill be retained.

3.7 clause 8: Complementary Mechanism for Iclcntification of voters

279. Clause 8 of the Bill proposes toamend sectior-r 44A of the Elections Act by
removing the reference to section 39 and furlher by making it discretior-rary for the
Commission to put in place a complementary mechanism fbr identification of
voters.

0bservation

280. The proposed amendment to section 39 provides for both electronic and manual
transmission (through physical delivery of forms tabulating results). It is therefore
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rlecessary to make it manclatory for tl-re inclependent Electoral and Boundaries

Comn-rission to set r-rp a complementary rnechanism to ensure that no eligible voter

who is registered is lett or-rt of voting

llccom menrlntion

281. The Comrnittee therefore recommends that-

Clause 8 of the Bill be amencled in tlie proposed amendment to section 44A of the

Elections Act by deletir-rg the word "r11ay" and substituting therefor the word
"shall".

3.8 Cllause 9: Nullilication of Illcctions

282. Clause 9 of the Bill proposes to arnend section 83 by providing that-

(a) no election shall be declared to be void by reason of non-contpliance with any

written law relating to that election if it appears that the election was

conducted in accordance with the prir-rciples laid down in the Constitution ancl

ir-r that written law :rnd that the nor-r-compliance did not affect the result of the

election;

(b) a fbrrn prescribed by the Act shall not be void by reason of a deviation from
the requirements of the form as long as the deviation is not calculated to
rnislead;

0bscrvations
'l'he Committee observccl that-

283. It is necessary to amend section 83 ol'the Elections to provide that for an election
to be invalidated, a petitioner must prove that there was non-compliance with the

written law and the Constitution and that the non-compliance did not substantially
afl'ect the result of the election.

284. Tlie Supreme Court (in Rnilaodinga& Another v IEBC & 2 others Presklential
Petition No. I of 2017), found that the use of "or" is disjunctive and therefore an

election rnay be invalidatecl if a petitioner proves either that there was non-

compliance with the law and need firrther demonstrate that the non-compliance

afltcted the result of the election. In reaching this decision the court observed

that-
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"the Legislature in its tyisdom chose lhe vtords in Section Bj cf the Elections Act

and tn keeping to our oath, we cannot, to placate any side of the political divide,

alter, amend, read into or in any way affect the meaning to be attributed to thal

section " .

285. It is therefore within Parliament's purview to amend section 83 to render the two

conditions conjunctive.

2tt6. The proposed amendment renders the two conditions corr.iunctive. In ef-fect, a

petitioner would be required to demonstrate non-compliance with the law as well

as the substantial effect of tl-re non-compliance on the outcome of the result. Indeed

a conjunctive rendering of the provisions of sectiou 83 is replicated across the

Commonwealth including in Nigeria, Ghana, Zambia,Tanzania ar-rd Uganda.

ltccommendation
287. The Committee thelefore recomlnends that-

Clause 9 be arnended by deleting the proposed new Section 83 and substituting

therefor the following new section-
33. (1) A Court shall not declare an election void for non-compliance with any

written law relating to that election if it appears that-

(a) the election was conductecl in accordance with the principles laid down

in the Corrstitution and in that written law; and

(b) the non-compliance did not substantially affect the result of the election

(2) Pursuant to sectionT2 of the Interpretation and General Provisions Act, a

form prescribed by this Act or the regr-rlations made thereunder shall not be

void by reason of a deviation frorn the requirements of that fornt, as long as the

deviation is not calculated to rnislead.

3.9Clausc 10: I'roceclure at frcsh elections

288. The Bill proposes to inserl a new section 864 in the Elections Act to-

(a) provide that the Commission shall publish, within seven days, a notice in the

Gazette indicating that a presidential election has been invalidated, the date lbr

fresh elections and the names and political parties of the candidates to

participate in the fresh electior-rs;
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(b) set out persons eligibie to participate ir-i a fiesli presidential election in the event
that the Supreme court invalidates a presiclential election. In this respect, rhe
Bill proposes that-

(i) where the petition was filed by the runner-Lrp candiclate, the fresh
election shall be confir-red to the petitioncr and the presiclent-elect:

(ii) where the petition was filed by more than one car-rdiclate who
participated in the original election, the petitioning cancliclates a1d the
president-elect may participate in the election;

(iii)where the petitions was filed by a person who was not a candidate in
the original election, then each of the canclidates in the electiol may
participate in the fresh election;

(c) preclude the commission fiom conclucting fresh nominations fbr an election
arising out of an invalidated election; ancl

(d) provide for the conditions applicable where an eligible cancliclate withclraws
from an election.

Obscrvation

289. Frorn the public participation exercise conclucted,various individuals ancl
organisations highlighted the issue that the proposed provision limits the rights of
persons to vie for elective office contrary to Article 38 of the Constitution which
provides-

(l) Every citizen is.fre e to make political choices, which includes the righ-
(a) to fornt, or participate in forming, a political party;
(b) to participale in rhe activities of, or recrutit members -for, ,

politicul party; or
(c) to cantpaignfor a political party or cause.

(2) Every citizen has the right tofree, fair and regnlar elections based on ttniversal
suffrage and the free expression of the will of the electors for-

(a) any elective public body or office established under thi.s
Constitution,. or

(b) nny office of any political party of which the citizen is a member.
(3) Every adult citizen has the right, without unreasonable restrictions-

(a) to be registered as a voter,.
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(b) to vote by secret ballot in any election or referenduru; and
(c) to be a candidcrie fctr public office, or o.ffice within a poiitical

party of which the citizen is a ntember and, if elected, to hold
office.

Recommend:ltion

290. The Committee therefore recomrlends that-

Clause l0 be an-rended by deleting subsection (2) in the proposed new section 86r\

3.10 Clausc l1: Failure or ref'us:rl to sign clection rcsults

291. Clause ll of theBill proposestoamendtheElectionsOffencesActtopenalizea
presiding or returning officer wl-ro knowingly fails or refuses to sign or complete a
document containing the rcsults of an election. The Bill lurther proposes to
penalize a presiding or returning officer who wilfLrlly subrnits an inconiplete
document or wilfully alters or falsifies a document. 'fhe Bill proposes a penalty of
imprisonment for a term not exceeding five years Llpolt conviction,

Observations

292.The Committee observed that ti're offences proposed in the Bill, to be introduced
through an amendtnent of tire Elections Otltnces Act, are already aclequately
couched in Section 6 of the Elections Offences Act that provides for offences by
members and staff of thc Cornmission in the following terms-
A member of the commission, staff or other per.ton having any dury to perform
pur.ruant to any wrilten law relating to any eleclion v,ho-

(a) makes, in any record, return or other documenl which they are required to
keep or make under such written law, crn entry which they know or have

reasonable cau:;e to believe to be fal.re, or do not believe to be true,.

(b) permits any person whont they know or have reasonable cause to believe to
be able to read or write to vote in the manner provided for persons unable

to read or write,'

(c) permits any person vvhom they know or have reasonable caltse to believe

not to be visually impaired or a person with disability to vote in the manner
provided for persons v,ho are visually impaired or persons with clisability,
as the case may be,'
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(tl) wilfully prevents ony person.front voting at the polling stution at which they

know or have rea.ronoble cause to believe such person is enlitlecl to vote,'

(e) u,ilfully re.jecl.s or refuscs to colult any ballot paper which they know or
have reasonahle cause to belicve is vulidly cast for ctny candidate in

accordance with the provi.sions o.f ,suchv,ritten law;

(fl wiffitlly counts any ballot paper as being cast for any candidate which they

know or have reasonable cause to believe was not validly cast for that

candidate,'

(g) interfere.y with a voler in the ca.rling of his vote in secret;

(h) whare required under the Elections Act (No. 24 cl'2011) or any other law to

declarc the result of an election, fails to declore the resulls of an election;

(i) except in the case of a member, ctfJicer or person cruthorised to do so,

pltrports to make a formal declarotion or formal announcement of an

election result,'

(j) without reosonable cause does or omits to do anything in breach of his

fficial duty;

(k) collttde.r with any political pctrty or cctndidate for purposes of giving an

ttndue aclvantage to the political party or condidate,'

(l) wilfully contravenes lhe law to give ttndue aclvantuge to o candidate or a
political party on partisan, elhnic, raligiou,t, gender or ctny other unlaw.ful

considerations; or

(m) Jails to prevent or report Io the Commi.vsion or any other relevant

authority, the commission of an ele.ctorul offence commitled under this Act,

contmits an offence and is liable on conviction, to a fine not exceeding one million
shillings or to intprisonmentfor a term not exceeding three yeors or to both".

293.'lhe Supremc Cor:rt tn Railaodingu& Artother v IEBC & 2 otlters Presidential

Petition No. I of 2017 made the fbllowing observatiorls with regard to certain

prescribed forms-
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T.he Cou't notes further that.front the repori on Fonns 348, the llegistrar ortt
rightly made an observcttion that sonte of the .fornts were phcttocopies, carbon
copie's and not signed. Ancl out of the 291 form,r, 56 did not have the u,atermark

.feature while 31 did not bear the serial nurnber.s. Afurther 5 u,ere not.signedat
all and 2 were only ,stampecl by the returning of/icers but not signecl. In
adciition, ct fu.rther 32 Form,s were not signed by agents. The above inciciences
qre singlecl out since they are incidences v,here the accountability and
transparency of the fortt.r ate in question.

294. There is need to enhance the penalty as it will act as deterrent for members of the
Commission, staff of the Commission and any other person who has a tegal
obligation to perform certain duties with respect to the electoral process fi'om
failing to discharge their cluties.

Itecommendntion

295. The Con-rmittee recomnlends tliat-

The Bill be amended by deleting Clause I I and substituting therelbr the following
new clause-

11. Section 6 of the Election Offences Act,2016 is arnended in the closing
statement by deleting the words "one million shillings or to imprisonment for
a term not exceeding three years" and substituting therefor the words "two
inillion shillings or to imprisonment for a term not exceeding five years".
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FIRST SCHEDULE

PROPOSED AMENDMENTS TO THE ELECTION LAWS (AMENDMENT)

BILL, NATIONAL ASSEMBLY BILL NO. 39 OB 2OI7

CLAUSE 2

TttAT clause 2 of the Bill be amended by deleting the proposed definition of

chairperson and substituting therefor the following new definition-

"Chairperson" means the chairperson of the Commission appointed in accordance with

Article 250(2) of the Constitution or the vice-chairperson or a Member of the

Commission when discharging the functions of the chairperson.

CLAUSE 3

THAT the Bill be amended by deleting clause 3 and substituting therefor the following

new clauses-

Amendment 3. The Independent Electoral and Boundaries Commission Act, 201 1 is

of section amended in section 7 A by inserting the following new subsections

7 A of No.9 immediately after sub-section (3) -
of 2011.

"(4) Whenever a vacancy occurs in the office of the chairperson,

the vice-chairperson shall act as the chairperson and exercise the

powers and responsibilities of the chairperson until such time as

the chairperson is appointed.

(5) Where the positions of chairperson and vice-chairperson are

vacant, a member elected by members of the Commission shall act

as the chairperson and exercise the powers and responsibilities of

the chairperson until such time as the chairperson is appointed.

(6) The provisions of section 6(1) shall not apply to the vice-

1



Insertion of

a new

section in

No. 9 of

2011.

chairperson or a member acting as chairperson under this section.

3A. The Independent Electoral and Boundaries Commission Act, 2011 is

amended by inserting the following new section immediately after section

7A-

Absence of 7B. "(l) Whenever the chairperson is absent, the vice-

chairperson. chairperson shall assume the duties of the chairperson and

exercise the powers and responsibilities of the

chairperson.

(2) Where the chairperson and the vice-chairperson are

absent, members of the Commission shall elect from

amongst themselves a member to act as the chairperson

and exercise the powers and responsibilities of the

chairperson.

(3) The provisions of section 6(1) shall not apply to the

vice-chairperson or a member acting as chairperson under

this section."

CLAUSE 6

THAT clause 6 of the Bill be amended -
(a) in paragraph (a) by deleting the words "and manually transmit" and substituting

therefor the words "transmit and physically deliver";

2



(2) The Chairperson lnali declare a canclidate elected as thc Presiclent

bcfore all the constituencics have transmitted their results ii tlic
Cornrnission is satisfied that the results that have not bectr received
will not affeot the result of the election."

CLAUSE 8

THATclause [i ofthe Bill be atncndecl in the proposed arnenchnent to section 44A by
deleting the word "may" and substituting therefor the worcl "shall".

CLAUSE 9

THAT the Bill be amended by deleting clause 9 and substituting therefor the following
new clause 

-
N ullilication
of an
election.

L'ap. )

83. (l) A Court shall not declare an election void for non-
compliance with any written law relating to that election if it appears
that-

(a) the election was conducted in accordance r,vith the
principles laid down in the Constitution and in that
written law; and

(b) the non-corxpliance did not sr-rbstantially affect the result
of the clection.

(2) Pursuant to section 72 of the Interpretatior-r and General
Provisions Act, a forrn prescribed by this Act or the regulations rnade
thereunder shall not be void by reason of a deviation fion-r the
requirements of that fonn, as long as the deviation is not calculated
to mislead.

CLAUSE 10

THAT olause l0 of the Bill be amended in the proposed arnendment to section 86A. by
deleting subsection (2).

)
J



CLAUSE 1 1

THATthe Bill be arnetrded by dcleting clause 1 I and substituting therefor the lbllowing
new clause*-

Amcndment
of section 6

of No. 37 of
2016.

Il. Section 6 of thc Election Oflences Act,2016 is arnended in tlie closing
statetnent by deleting thc words "one million shillings or to irnprisonment
for a term not excecciing tl-rree years" and substituting therefor the words
"two million shillings or to imprisonmcnt lbr a term not excecding five
years".

Hon. Willialn Cheptumo,MP
Chairners on of the Select Cotnnrittcc on Blcction Lalvs. 2017
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MINUTBS OF THE SIXTE,ENTI{ SITTING OF THE SENATI'] SELECT
COMMITTEE oN ELBCTION ITELD oN TUESD.A,Y, 101'rr oCTOB[lll, 2017 IN
COMMIT'TEE ROOM 9, MAIN T'ARI,IAMENT AT 9.15 AM.

NATIONAL ASSEMI]LY
PRESENT
l. I-Ion. Williarn Kipkiror Cheptumo, MP
2. I{on. Gladys Jepkosgei-lloss Shollei, MP
3. Hon. Isaac Waihenya NdirangLr, MP
4. FIon. Jennifer Sharnalla, MP
5. Hon. Adan I{aji Yusul, MP
6. Hon. Ali Wario, MP
1. I{on. George Gitonga Murugara, MP
8. Hon. Stanley Muthaura, MP
9. FIon. Alice Muthoni Wahoure, MP

Co-Chairllcrsor.r

SENATE
PRESENT
1, Sen. Faturna Adan Dullo, MP
2. Sen. Paul Kirnani Warnatangi, MP

3. Sen, Johnson Arthur Sakaja, MP

4. Sen. Aaron Cheruiyot, Mp
5. Sen. Naomi Jillo Waqo, MP

Co- Chairperson

IN ATTENDANCE
l. Ms. Mary Chesire
2, Mr. Dan Mutunga
3. Ms. Kavata Musyoka
4. Mr. Jererny Chabai
5. Ms. Lucy Radoli
6. Ms. Jernimah Waigwa
7. Mr. Ronald Walala
B. Mr. Salern Lorot
9. Ms. Flalirna Flussein
10. Mr. Jarnes Ngusya
I 1. Ms. Faith Makena

Deputy Director, Senate Comrnittee Services

Principal Clerk Assistant, National Assembly
Clerk Assistant II, Senate
Legal Counsel II, Senate
Legal Counsel II, Senate
Legal Counsel II, Natior-ral Assembly
Legal Counsel II, National Assembly
Legal Counsel II, National Assembly
Clerk Assistant III, National Assernbly
Sergeant-At-Arms, Senate

Sergeant At Arms, National Assernbly

MIN.NO. JSCEL/O17ILOI7 PRELIMINARIES
Sen. Faturna Dullo called the rneeting to order at 9.15 arn and she recited a word of
prayer.



M IN.N O. JSCBL/05 8 I2OI7
'l'hc agenda was proposcd by Sen

Sharnalla.

ADOI''| ION OF'I'I.IE, AGIiNDA
Aaron Chcnriyot erncl scconclcd by llon. .lcrtnilcr

MIN.NO. JSCEL/()59I}OI7 CONT.'IRMATION OF MINUTBS
'fhe niinutes of the I't to 15tl'sittings were conllnned as a true recorcl ol'the proceedings
as oLrtlinecl below-

' I't Sitting confirr-necl by Sen. Aaron Cheruiyot ancl seconciecl by Sen. Jennifer
Sliarnalla

t 2ntt Sifiing conf-rmred by I-lon. Alice Wahomc and seconclecl by Sen. Paul Wamatangi

' 3'l Sitting confirmecl by Sen. Paul Wamatangi and seconcled by FIon. Adan Yussul'
I 4tlt Sitting confirtned by Sen. Johnson Saka.ja ancl secondecl by l-{on. Isaac Waihenya
r 5tlt Sitting confirurecl by FIon. George Gitongei and seconcled by Sen. Aaron Cheruiyott
r 6tlt Sitting confirt.nccl by Sen. Johnson Saka.ja ancl scconclecl by I-lon. Cilaclys Shollei
t 7tt't Sitting confirmecl by Sen. Naorni Jillo ancl seconclecl by [Ion. Jennif'er Sharnalla
r Stlt Sitting conl.trmecl by FIon. Gladys Shollei ancl seconclecl by Sen. Aaron Cheruiyot
r gtlt Sitting confirmecl by Sen. Aaron CherLriyot and seconded by I-lon. Isaac Waihenya

' 10tl'sitting confirmed by Sen. Johnson Sakzrja ancl seconclecl by FIon. Aclan Yussul'
' l ltr' Sitting conflrtned by l-lon. Isaac Waihenya and seconded by Sen. Naorni .lillo
' 12Lt' Sitting confinncd by Sen. Aaron Chcruiyot ancl seconded by I-Ion. Jennilcr

Sharnalla

' l3'r'sitting confinnecl by Sen. Aaron CherLriyot and seconcled by I.lon. Gladys Shollei

' l4tr' Sitting conilrrnsd by Sen. Naon-ri Jillo ancl secondecl by Llon. Jeniffer Sharnalla

' l5tl'sitting conllrrned by ancl seconded by Sen. Johnson Sakaja ancl l-lon. Gladys
Shollei

MIN.NO. JSCEL/O 60 12017 MA-TTERS ARISING
On thc 9tl'of October, 2017 minutes Members recomulenclccl that provisions of Article 2

o1'the Constitution ol'Kenya be includcd

MIN.NO. JSCEL/O6112017 CONSIDERATION AND ADOPTION OF
TTIE DRAFT REPORT ON TFI 11

ELE,CTION LAWS (AMENDMENT) BILL,
NATIONAL ASSEMBLY BILLS NO. 39 OF
2OI7 AND THE ELtrCTIONS LAWS
(AME,NDMENT) BILL, SBNATE BILLS
NO. 3 0F 2017

Metnbers were taken tlirough the report ancl confirrned that the arnendments clone to
Clauses 6, 8 and 9 were correctly captured in thc report.



Thc rellort was adopterl having been proposerl by Hon. Jennifer Shollei, MP and

secondetl by Scn. .Ioltttson Sakaja, MP

MIN. NO. .ISCEL/O 67 12017
'l'here was no any other busincss

A.NY OTI{EIT I}USINESS

MIN.NO. JSCEL/0631201,7: DATE OF TI]B NEXT MtrETING
'l'lie Joint Sittings were ooncluded.

lalio Iz t7
DATE

\

TION. WTLLIAM CIIEPTUMO, MI)
CO.CHAIIU'EITSON

SEN. FA'TUMA ADAN DULLO, MP
CO-CI.IAIITPIIRSON

(



MINU'flls oIr 1'rIE l5'r'rr .to|\T sll"r'rNG ot- TIIIT sELti,cr coMMI't"t'titr oN
ELI]CTION IIIII-A'I'ED I,AWS OF 'I'IIE NA'I'IONAI, NSSEMI}LY ANI) 'IHI'
SBNA'III HIII,D ON MONDAY,9,.,,OCTOI}EIT, 2OI7 IN COMMITI'IE ITOOM 9,
MAIN I'AITI,IAMENT AT I2.21 PM

NATIONAL ASSIIMBLY
I'RESENT
l. I-lon. Williarn Kipkiror Chcptumo, Mp
2. FIon. Gladys Jepkosgei-Boss Shollei, Mp
3. I-Ion. Isaac Wail-renya Ndirangu, MP
4. I-lon. .Iennif'er Sharnalla, MP
5. FIon. Adan l-Ia.ji Yusuf, MI,

Co-Cliairpelson

SBNATE
PRESENT
1. Sen. Faturna Aclan Dullo, MP
2. Sen. Paul I(irnani Wzrrnatangi, MP
3. Sen. Johnson Afthur Sakaia, MP
4. Sen. Aaron Cheruiyot, M1r
5. Sen. Naorni .lillo Waqo, MP

Co-Chziirpcrson

APOLOGIES
1. Llor-r. Stanlcl, l\4ur1-rurner, MP

IN ATTENDANCE
l. Ms. Mary Chesire
2. Mr. Dan Mutunga
3. Ms. I(avata Musyoka
4. Mr. Jererny Cliabai
5. Ms. Lucy Radoli
6. Ms. Jemimali Waigwa
7. Mr. Itonald Walala
8. Mr. Saleur Lorot
9. Ms. Flaliura l-L-rssein
10.Mr. Jarnes Ngusya
I 1. Ms. Faith Makena
lz.Mr. James Macharia
13. Mr. Washington Otiato
14. Mr. Itoche Mariko

Dcputy Director, Scnate Cornrnittce Scrviccs
Principal Clerk Assistant, National Asscmbly
Clerk Assistant II, Sena.te

Legal Counsel II, Senate
Legal Counsel II, Senate
Legal Counsel II, National Assernbly
Legal Counsel II, National Assernbly
Legal Counsel II, National Assernbly
Clerk Assistant III, National Assernbly
Sergezrnt-At-Arrns, Senate
Sergeant At Arurs, National Asserrbly
Media Oflicer, National Assernbly
Media Oillcer, Senate
Office Attendant

MIN.NO. JSCIII,/05212017 PRELIMINARIES



flie sitting's ltroceedings conrnrcncccl trt 12.21 ltnt rvith a rvorrl o1';traycr li'orr-r Senator
I;atuura I)rrllo

MIN.NO..ISCEL/O53I2OI7 ADOI''IION0F'fIIIiAGIINI)A
'l'hc agcncla rvas adoptccl by conscnsr-rs.

MIN.NO..ISCBL/Os4I2OI7 CONSIDEIIATION OIT 'I'HE IIBPORT OF THB
.IOINT SIT'TING

The Sittirtg rvas taken throLrgh thc report ancl r.naclc the Ibllouring obscrvations-
1. That irt aclclition to thc rcl'crcnce to a ucrvspaper aclvcrt having been placccl in the

llcwspapcrs therc tvzts uoccl to inclr-rclc thal procccclings o['thc Select Comntittccs wcl.c
aired livc by vzirious nlcdia houses with nation-rviclc covcrage.

2. Quantily thc nuuber o[' ural prcsentations ancl r.vrittcn merroranbda subgrittecl
inclLrcling wl-ricl-r categorics of stakcholclcrs.

3. Aclcl subn'rissiotrs tnaclc by [lon. I'}riscilla Nyol<abi, lion, [i'loronce Ka.jujr-r, I-lou.
SarrLrel Gichigi and IJon. I(alcmbe Ndilc.

4. Itclcr t'o Petiti.ctn Nuntber 468 rf 2017 IQtlibu In.stittrte v.s. Presiclency Delivery {Jnit
ancl 3 otlter casc that was still pcncling in court, in ltaragrapli 179 of thc reltort.

5. Aclcl subntissions by Ms. I:bby Wangatia [i'om I]ungorna Cour.rty on thc refcrcnce to
ziny actiott being takcti agailrst IERC stalf should bc within the provisions of the
constitLrtion.

6. Aclcl sr-rbn-rissiotrs by Mr. Ijclwarcl Githaiga, Chairn-ran. Nairobi Ilranch, National
'Yor-rth Clotrncil of I(cnya that supporLs tlic anrcnclmcnts and opposcs cxtra-
constitutiorral rnethocls to bring rcfot'rtrs.

l . Atrrcncl ;raragraph 202 trs h;llorvs: Inclepencle nt Electoral and lJoundarie.y Comntissiol
vs Maina l(iai & 5 others, Civil Appeal No.l05 o.[2017 f Maina ]Qai Ca.se/ a rLrling
was givcn that that allcctod tl-re clectoral ;rrocoss thirty livc (35) days before thc
clcctirln.

U. In l'aragraph203 inolr-rclc thc sr"rbrrissions r-r'raclc aboLrt thc tcurl'reraturcs being high
(). In Paragrapl-r 204 inclLrcle subrnissions r.nacle by tlie Ilaraka Wornen Center

Corntnunity Rasccl Organization a. \,vonreu'r's groLlp thrctugh Teresia Mwangi olt
protcctiott o1' wolnett agairtst gender-basccl violence wliich is usLrally rampant
whcncver there arc elcotion clisputes.

l0.l{ecast paragraph 253 as lilllows: Witl-r rcspoct to Lhe structure o1'othcr constitutional
cotntt-ti.ssions, the Courtnittcc observed that lbr cxample, in tlie Parliamentary Scrvice
Act No. l0 o1'2000, thc tertn "chairman" is clefrned to inclLrde the vice-chainrran or
any othcr tncrnber ol' thc Commission whcn clischarging the llrnctions of thc
chairman. Sirnilarly, in thc Judicial Scrvicc Act, No. I ol' 2011, the tcrm
"Chairl.lcrson" is dellnecl to includc tho Vicc Chairporsr)n or zuty othcr member of the
Cotnruission u,hen cliscliarging the functions o['thc Chairperson. 'fhe proposecl new
cleflnition of "chairpel'son" therefore is in Iinc rvith the gencral organization structure
o f other Constituti ontil Cornn-r issions.



defilitiop of "chairperson" therefore is in liire rvith thc general crganizatioti structute

of' other: Constitutioiral Coinilissions'
i 1.Aure1d clause 3 recoumendation (c) as follows: notu,ithstanding the qualifications iir

scction 6(l) of the Electioirs Act, 2011, tire Vice-Chaitperson ol a irretrrber does uot

have to possess sirnilar qualifications aS the chairpersoll.

12. Arneird clause 6 observations to iirclude
(i) delivery of the tabulated results to the Constituency Tallying Ceirtre and National

Tallyilg Centre.. Igclusion of the phrase "physically deliver" properly obligates tl-re

Comnission to ensure the physical delivery of tabulated results to the National

Tallying Centre in addition to the electronic transrnission of results.

(ii)Further, the committee observed that there is need to provide for the Cornmission to

verify that the results transmitted under section 39 are an accul'utte record of the results

counied, tabulated and announced at the respective polling station. In addition, there

is qeed to give discretion to the Cornrnission to establish a tlechanism for the iive

strfrming of results as announced at polling stations for purposes of public

information.

13.2\rnend Clause 6 of the obserration as follows. Chairperson of the Coinrnission needs

to be empowered
14.Amend "lurr" 

8 of the bill by deleting the clause hence retaining section 44A as it is

in its present fonn in the E,lections Act.
15.1n Clause 11 include the following: There is neecl to enhance the penalty so as to deter

inembers or staff of the Comrnission and any other person who has a legal obligation

to perform certain duties with respect to the electoral process from failing to discharge

their duties in larv.

MIN.NO. JSCEL/Os 5I2OI7 CONSIDERATION MINUTES
'l'his was deferred to the fbllowing day.

MIN.NO. JSCEL/Os612{JI7 DATE OF THE ]\EXT MEETING
The rneeting was adjourned at2.5B prn. Date of the ncxt meeting will be communioated

byn cc.

HON. WILLIAM C}IEPT O, MP, SEN. I.-ATUMA ADAN DULLO, MP

CO-CHAIRPERSON.
MA.I ORITY LEADEIT.
CO BRSON/ DEPUTY

. .n,-\Q -a
DATE DA'f E

0r-)o





VIINUl'IIS OIi'I'HIi FOUIi.TEIIN'I'I{ JOINT SI'I-TING OF TT-ttr SEt,EC'T

COMMITTEES ON I'LI'CTION LT\WS,2017 OII BO'I'TI THE NATIONAI,
ASSE,IVIBLY AND'tI{E SENATII ITI'LD ON SUND4Y 3.III OCTOBER,2Ol7 IN
.I-I.IE OAK ITOOM, \\/INDSOI{ GOLII I.tO'f III, &COI.JNI-ITY C'I,UB A'f 6.I() PM

PIllistrNT - NATIONT\L ASSEN'{BLY

1. I-lon. William Kipkiror CheptLttno, MP

2. Ilon. Gladys.leltkosgei-Boss Shollei. MI)

3. Ilon. Isaac Waihenya Ndirangu, MP

4. I-lon. .lennifer Sharualla, MP

5. I-[on. Adan I-laji Yussuf , MP

6. I [on. Ali Wario, MP

1. Hon. George Gitonga Murr-tgara, MP

8. llon. Stanley Muthatna, MP

9. I'lon. Alice Muthoni Wal-rotne; MP

PRT'SI'NT. SI'NATE
1. Sen. Fatr-rnta Adan Dullo, MP

2. Sen. Aaron Cheruiyot, MP

3. Sen. Naomi Jillo Waqo, MP

4. Sen. Paul Kimani Watnatangi, MP

5. Sen. Johnsou Arthttt'Sakaja, MP

IN r\.1"[ENDANCI!

1. Ms. [rlorence Abor-iyo

2. Dr. .lohnson Olcello

3. Mr. Daniel MLrtnga

4. Ms. Iluttny Cheltwony

-5. Mr. Samucl Kalaruit

6. Ms. Kavata Musyoka

l. Ms. Flalima l-fusscin

8. Ms. Jernimalt Waigwa

9. Ms. Lucy ltacloli

10. Mr. Jereuy Chabari

I I. Mr. Ronalcl Walala

I 2. Ms.l)orectt Kat'aui

I3. Salern Lorot

Co- Chair'[)crson

Co- Chairpersot-l

PARt,IAN4EN'I'

Director Cornrnittee Services, National Assernbly

Director Legal, Senate

Principal Clelk Assistant, National Asserrbly

Principal Clerk Assistant

F-iLst Clerk Assistant, National Assernbly

Clerk Assistant, Senate

Clerk Assistant, National Assernbly

Legal Cclunsel, National Assernbly

Legal Counsel, Senate

Legal Counsel, National Assernbly

Legal Counsel, National Assembly

Legal Counsel, National Assernbly

Legal Couusel, Settate
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14. M.s

I .5. Ms

l(r. Mr
17. Mr.

1,3. Mr.

19. Mr.

20. Mr.
21. Mr.
22.Mr,
23.Mr,
24.Ms.

Fiona Musili
Faith Makena

.lames Ngusya

John Mungai

John MLrngai

Roclgers I(ilugya
Eugine Lr-rteshi

Siuron Maina

Maril<o Roche

Lawerence I(asungi

Dinnah M. Munene

I(escarch Offi cer, National Asseuibly
Sergeant At Antrs, National r\ssenrbly
Sergeant At Arnrs. Ser-rate

Sergeant At Anns. National ,Assentbly
Sergear-rt At Anns, National Assentbly
Auclio officer
ALrdio officer
Sr-rpltort Staff
Support Staff
Sultltort Stal'f
Supllort Staff

MIN.NO. JSCEL/O4\ITOL7 PRIILIMINAITIES
The nreetillg colllllletrcecl with a worcl o1'1l'ayer frout Senatol Fatuura DLrllo a,cl the
agenda ol'tlie nieeting was acloltterl

MIN.No..ISCEL/04 9 1201 7 : CONS I D IiltA't't oN AND ADo pTIoN oIi TII u

PROPOSED AME,NDMEN'TS TO TI{E ELECTTON
LAWS (AIVttrN DMtrNT) rJrLL,, 2017

The Cornmittee colisidered and acloptecl the following aurcpclprent to the Electio,s
(Arr-renchner-rt) BiIl, 2011 .

Clausc 2

The comniittee proposecl an amendurent to clause 2 as follows

fhat Clause 2 of the bill be atnenclccl by cleleting the ltro;tosccl clefinitiop ol. cliairper.son
and substituting thelefbr the following rrew cicfinition--

"Chairpet'solt'' llleullls thc chairltcl'son o{'thc Cornn-rission appcliltecl i1 accor.cla,ce r.vith
Article 250(2) of the Constitution or tltc vice-chairpclson or a Me,rber. of the
Cornurission wlien discharging the [unctions of the chair.pcrson."

Rotionale.' fhere is need to provide explressly for the lltarllter i1 which t5e affair.s of the
Comrnission will be rutr to ensure therc is no vacLlLun in leaclership ancl continuity i, t5e
aflails of the Corumission. The niischief tliat the Bill seeks to cure is not simply i, tlie
dcfinition o1'thc lertn "chaitpcrson" btrt in Iight o1'the porvers of the chairper.son as the
retut'uing of ficel in the presiclential election. The tirnctions of t6e chair are pot orcli,ary

2lFagi:



and, therefore, there nrust be arl express lrrovision for the vicc-chairperson or a tnember

elected by other rnernbers, to act as the chairperson.

Article 259(3Xlr) of the Constitution provicles that-

"every provision o.f tltis con.ttittttion shall be construecl according to tlte doctt'ine

of irtterytr"etatiott th.at tlte lav, is al.wcn;s spealcing cmcl tlterefore anlotxq: other

things... ony reference in tlti.s cottstittttiort to cr state or otlrcr pttblic office or'

ol/icer', ot' o person lrclcli.ng suclt an olfice, inclLtde.v ct refbrence to tlrc person

ctcttng itt or otltertvise per'form.ing th.e .functions of th.e office at any pcu'ttculctr

tinle ".

Furtlrer, section 45 of the Interpretation ancl General Provisions Act, Cap 2 Laws of
Kenya whicli govelxs the construction, application ancl interpretation of written law

provicles as follows-

"in this Act and in any otlter written latu, instrLun.ent, vvarrant or process qf aryt

lcind, o referertce to o person holding an o.ffice shall in.clucle a reference to cuxy

personfor tlte time being lavufullst discharging theftur.ctions of tltctt ffice".

Both the Constitution ancl the lnterpretatior-r and General Provisions Act therefore provide

fol the continuity in the leadership ancl urarrageurent of state and public offices.

Tlie structr-rre of other constitutional Cornurissions also sr-rpports the aurenduent. With
respect to the Parliarrentary Service Act the tenn "chairtnan" is clefined to inclLtcle the

vice-chainnarl or any other rnerlber of thc Commission when dischat'ging the firr-rctiotts

of the chairrnan. Sirnilarly, uncler the JLrdicial Service Act. the tertn "Cltairperson" is
definecl to include the Vice-Cliairltelsorl or any other urcrnber of the Cotnurission when

discharging the functions of the Chairperson. Tlie proposed new clefinition of
"chail'person" therefbre is in lino r,vith the general organization structure ol other

constitutional Comrnissions.

it is iurportant to note that the Vicc-chairperson is acting aucl is not the substantive holder

of the office. It is a ternporal rnculsLlre to ensure that there is no impediment to the

efficient running of the affairs of tl-re Comrnission. The lrroposed new definition Lrses the

word "membel'" instead o1' the rvolcl ''pel'sol1" rvith respect to rvho else lnil1, 2s1 at

chairperson in the absence of both the chairperson ancl the vice-chairperson. The term
''menlber" is a rnore appropriate and clear tenn as it has been deflned in the Act to tlean
"a rrelnbel of the cor-ntnissiott"

Clausc 3

3ll:'age



l'he Coninrittee ltroltosecl an anrenctrent to clziLrsc 3 as follows-

-l'hat clairsc 3 ol'thc bill be cleletecl ancl substitr-rtccl thcref'ol thc fof lor.r,ing ne,"v claLrses

3. 1'he Inclepenclertt Electoral and BoLrnclalies Cournrission Act, 20li is artrcncled in

sectiou TA by iuserting the follorving new subsectiorrs iururecliately al'ter sLrb-scction (3)

"(4) Wltcnc\/cr a \/acal)cy occllrs in thc olflcc of thc chzrirlterson,
the vice-chairlrerson shall act as the chairperson ancl exercise the
powers attd reslrotisibilities of'the chairperson until sLrch a tinre as

the chairperson is appointecl.

(5) Where the ltositions ol' chairpcrson ancl vice-chailperson at'e

vacattt, a trctnber electecl by rrternbers ol'the Commission shall act
as tlie chairpersou and exercise the lrowers and lcsltonsibilities of
the chairpcrsor-r until such a tirnc as thc clrairperson is altltointccl.

(6) 'l'hc ltrovisions of section 6(l) shall not apply to the vice-
cliairlrerson or a mcurbcr actirtg as chairperson uncler this scction.

3A.. The Indepenclerrt Electoral aricl Bounclaries Coninrission Act,20ll is

amendecl by inserting the follorving new section inrnecliately after section
1A

78. "(l) Whenevcr tlic chairpcrson is abscnt, the vice-
chairpelson shall asslllne the duties of the chairperson ancl

exelcise the powers ancl responsibilities of the
chairperson.
(2) Wlrere the chairpel'son and the vice-chairperson are
absent, members of tlre Comurissior"r shall elect fi'orr
atnongst themselves a rnember to act as the chairperson
and exercise the powers and responsibilities of tlie
chairpelson.

(3) The provisions o1'section 6(1) shall not apply to thc
vice-chairperson or a rlenrber acting as chairperson uncler
this section."
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Rrttionctlt:.. Because of the nature of the clr-rties of the chairpet'son, qttalifications iu lar'l'

wor-rlcl be esseltial. l'he electoral process is ternpercd rvith nulneroLls Iegal instrLttltettts

and processes. For instance the Seconcl ScheclLrle to the lllections Act which establishes

the Blectoral Cocle of Conch-rct llnforcernent Clotrturittee reqr-rires that the chairperson of

the coprprittee be a person clualifiecl to hold the office of a juclge of the High Court' In the

pr.eselt coprposition of the Courmission, only the Chairperson of tl're Corntnission is

qualifiecl to be the chairperson of that Cotntnittee.

While the secr.etariat to the cornmission may give the chairperson guidance on legal

rnatters, it is an aclclecl aclvantage for the chair to have extensive experience in the practice

of law. Cornparable constitLrtional cornmissions provicle fol higher clualifications for the

clrairperso n ttis-d-t,is the other rnernbers of tlie Cornurission. In the Ethics and Anti-

Corruption Cornrnission, Teachers Service Cornrnissicln, Cotntuission orl Adrninistrative

Justice, National Gerrcler ancl Equality Comrnissiotr, Kenya National Hutnan Rights

Cornurission ald the National Larld-Cornurission provide for the chairllerson to have at

least fllieeu years'experielce in the applicable fielcl ancl utetnbcrs to havc ten years'

experience.

While it is appropriate to expressly provide for the chairperson of the Conlnissiott to be a

persotl qualifiecl to be a Supreure Court jr-rstice, the vice-chairpersorl or a tnentber who

acts i, the stead of the chair neecl not have sirr-rilar qualifications as the chairperson'

Wit6 regarcl to who rnay act in the absence ol' tlie chairpersoll, there tnust be a clear

ciistinction betu,een the tenn "absence" ancl "\,aczlncy". Section 7A of tlie IEBC Act

preser-rtly pr.ovides for the situations in which ?l vacancy arises ancl the Proceclttre fol the

fi||ing of the vacaltcy. It however cloes not speak to i,vho lnay act as the chairperson

before the filling of tlie vacancy. This woLrlcl potentially leacl to the satne vacLiulll as that

createcl cl,ring the absence of the chairperson. There is need therefore to redlaft the

proposecl new sections lA ancl lB to plovicle fol persolls rvho shall act as chairperson in

the event 9f the absence of the chairperson thc existence of a vacancy in the ofhce of the

chairperson pending tlie filling of the vacancy'

Clause 6

The Committee proposecl atl atnendtnent to claltse 6 as follows-

That clar-rse 6 of tlie bill be aurended-

(a) in paragraph (a) by cleleting the rvorcls ''ancl rnanuall), transurit" and strbstituting

therefbr the u,orcls "trattstttit and physically cleliver";

5lila;;e



(b) bv cleleting the prclposecl neiv subsection ( I i)) ancl sLrbstituting therel'or. tlie
following neu, sLr b-scction-

''(ll))'l'he Conrrtrissiot-t shall verily that thc rcsLrlts transn-rittecl unclcr.this
section al'e alt accurate recorcl o1'the results coLrntecl, tabulatecl ancl
annoLtncc(l at the rcspective polling statior.r."

(c) in the pl'oltosecl trew subsection (lIr) by cleleting the rvorcl "shall" appcarin_u
irnn-rediate I1' alter tlte r,vorcls "-fhe Cornmission" ancl sr-rbstitr-rtipg therelor t5e r,r,orcl
t'lnaytt;

(d) deleting paragral)h (d) and substitr-rting therefor the following new paragralrli--

"(d) b1' deleting sLrb-section (2) and substitLrting therefor the follor,ving new
subsection-

(2) 'l"he chairpersort rllay declare a cancliclate elected as the Presiclent
belblc all the coustituencies have transrnittecl their results if the
Cornmission is satisfied the results that have not been receivecl will
not al'lcct thc result of the election."

llotionale.' The plirasc "tlallttally transtuit" is uot clcar ers to the typc oi' aclclitional
transtuission o1' I'csLtlts rcclLriled uncler thc Act. lnclLrsion ol' tlic lthrase "physicalli,"
deliver propelly obligates tlte Contnrission to ensure the clelively of the physical copies of
the resuits to tlie National Tallying Centle in actclition to tLre electrolic trapsntissiop of
results. Irurther, tlie attlencltuent to delete the proposecl sutrsection (lD) to provicle tSat the
Cortlrliission shall veril'y thc lesr-rlts transmittecl unclersectior-r 39 are an accurate r.ecorcl of'
tlie results countecl, tabulatecl ancl announcecl at the respective polling statio,. T6c
atlletrdtnent furthet'seeks to give cliscretion to the Conllission to establish a rnecSapis..r
for the Iive-streartring of results as anltoLurcecl at polling stations for ltr.rrposes o1'p,blic
information.

'flte atnendtneut also seeks to allow the chairpersolt of the Contn-rissiop to cleclare a

carlcliclate electecl as the Plesiclent belorc all the constitLrcncies lrave transuiittecl their.
restrlts if the Collrttlission is satisfiecl tlie rcsults that have not been receivecl will not
affect the result of the e lection.

CIause 8

The cornrnittee proposed an arnendment to clause 8 as follows-

That clause 8 of the Bill be aurended by cleleting clause 8.
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Rcttiencrle..'['hor-rgh the ltloltosecl aureuchleut to section 39 ltrovicles for both electronic

alc[ nanual transurission (throLrgh physical clelivcry of fornts tabLrlating resr-tlts), it is still

necessal.y to pr.ovicle for the setting u1t of a courplernentary tnechanistlt to ettsttt'e that r-ro

eligible rroter who is registerecl is left out of voting or results cannot be tlansuritted

because of an electronic [ailr-rre of a systern.

Clause 9

The Comrnittee proposed au atnencltnent to clause9 as follows-

That clause 9 of the bill be aurendecl by cleleting the Section 83 and substituting tl'rerefor

the following new section-

83. (1) A Court shall not cleclare an election void for non-

cornplialce'with any written law relating to that election if it appeals

that-
(a) the election was concluctecl in accordance with the prirlciples

laicl clowr-r in the Constitution and in that written law; atrcl

(b) the noncornpliance clid not affect the result of tl-re election

(2) Pursuant to section 72 of the Interlrretation and General

Provisiols Act, a fomr prescribed by this Act or the regulatious tnade

thereuncler sltall not be voicl by reason of a deviation ft'ot1 the

recluirements of that lbrin, as loug as the cleviatiorr is not calculated to

rnisleacl.

Rationale: It is necessal'y to aurenct section 83 of tlie Elections to plovide that for an

election to be invaliclatecl, a petitioner must prove that there was non-cornpliance with the

writtel law a1cl the colstiturtion ancl that the non-compliance aI'fected the result of the

election.

'['lre Suprerne Court (in ltuitu Odingu & Another v IEI]C & 2 others Presidentiul

petition No. I oJ'2012), fbr.rncl that the usc o{"'or" is disjLrnctive ancl therefbre an election

,ray be ilvaliclatecl if a petitioner pl'oves either that there was rloll-compliance with the

lar,v alcl leecl furtlter clernonstrate that tlie noll-colnpliance aflected the result o1' the

election. In reaching this clecision the court obscrved that-

"the Legislctture in l/.s tvisclom chose the vvords i.n Section B3 of the

El.ectiols Act ctncl in keeping to ot.tt' ocLth, u.'e cannot, to placate cuty side of
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the politic:crl clividc, ullet', trnte:ncl, rectd inb ot'irt (/tl.\) i.t'nt. 1//bc:r tlte
nteaning to be attributecl to tltcr/ saction',.

it is thcre{b[e rvitllirt I)at'liatlent's 1)un,icu, Ln aruencl scctiel 8i to rcrcler. thc tr,vcr
conclitions conj u nctive.

I'he llroposed atuendtrietlt t'cnclers the two conclitions conjLrnctive. I1 effect, a petitioner.
wor-rlcl be requirccl to clemotistrate non-compliance with the law as well as the effect of
the notr-cornpliance on tlie outcotne of tlre result. Incleecl a conjunctive repcler-i,g of the
llrovisions of section 83 is replicatecl across the cornrnonwealth inclr-rding i, Nigeria,
Glrana, Zarnbia,'7' anzania and Ugancla.

Clause 10

The conlnittee proposed an arnenclment to clause l0 as follo,uvs-

That clause iO t" attteltclecl in the 1.lroposecl ncw section 86r\ by dcleti,g srrbsectio. (2).

ltationale: Ft'otI the public participation exercise copcluctecl, ilclivicluals a,cl
organisations such as the Kenya National Courrnission on Fluman Rights, the Law
Society of Kenya ar-rd the Catholic Jtrstice anci Peace Comnrissiou parliarnentary Liaison
Desk highlightecl the issr-re that the propose cl provision lirnits the rights of persons to vie
for elective office contrary to Article 38 of the Constitution which provicles-

(l) Ever.1, citizen is.fi'ee to mcrlie politicctl choices, vvhich inclttcles the right-
(a) to./brnt, ctr. ltctr"ticipate infrtrtn.irtg, a politicctl part.v,.
(b) to pctt'ticipctte in the actittities o.f,' or rect'trit mernbers .fbr, cr l.toliticrtl pctrty;

ol'
(c) to ccrmpaign.for apoliticctl portlt ot cal$e.

(2) Ever'.); citi.zen has the right to .fi'ee, .fctir ancl regulcu. elections basecl on
mziversal stf/i'age ancl the.fi'ee expression oJ'the will of'the elector.s.fbr-

(a) cuts' electitte public bodv or o//ice estctblishecl uncler this Constitution,.or.
(b) anv cf/ice o.f an1, politicctl pcu't.r; of'wltich tlrc citizen i,s antent.ber.

(3) Ever'.1, aclult cilizen has the right, vttithoLtt Llnrectsotlable restrictiotts-

(a) to be register.ecl as a votet.,.

(b) to vote b); sect'et ballot irt cun; electiort or refbrenclum,.cmcl
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(c) to be ct cctndidate.for ptrblic office, or ot'/ice tvitltitt cr politicrtl partv of'

vvhich the citizen is cr nternbet'cmcl, i/'electecl, to hold o/fice.

Clause 1l

The Comrnittee proposed an amenclment to clause I I as follows-

That clause 11 of the bill be amenclecl and sr.rbstituting therefor the following new
glnuss-

11. Section 6 of the Election Offences Act, 2016 is atnended in the
closin_q staternent by deleting the rvorcls "one rlillion shillings or to
iurltrisonrrent fbr a tetm not cxceeding three years" and substituting
therefor the u,ords "trvo rnillion sliillings or to itnprisontnent for a tet'ur
not exceecling five years".

Rationale: The offences ploposed to be introclucecl through an aurendureut of the

Elections Offences Act are already couchecl in section 6 of the Elections Offences Act

whicli provides for offences by members ancl staff of the Cor-r-unission. The atnencltneut

proposed only er-rhances the penalty as set out ir-r section (r o1 tlie Act. l'lie Supretne Court

in llaila Odinga & Another v IERC & 2 othet""'Presidential Petition No. I o.f 2017

rnade the following observations with regard to certain prescribed fonns-

The Court notes .ftu'ther that .fi'ont the report on Fornts 348, tlte Registt'cr out

riglt.tly ntade an obserttotion thctt sonte o.f tlrc .fbrrns were. pltotocopies, ccu"bon

copies and not signed. Ancl out of the 29l.forms, 56 did not ltat,e tlte waterntcu"k

feanu"e vvhile 3l did not becu'the serial nwnbers. AJilr'ther 5 tvere not signed cLt a.ll

altd 2 v,ere only stantped by 71u returning o.ffi.cers but not signed. ht additiott, ct

fru,ther" 32 Forms vvere not sigtrcd by agents. Tlte above incidences are singled out

since they are incidences yvhere the accountabilitv ctnd transporency of the .fornts
are in cluesti.ott.

Enhancernent of the penalty therefore will act as a deterrent for tnetnbers of the

Cormnission, staff of the Comrnission and any other person u,ho has a dLrty to perfonn

certain duties with respect to tlie electoral process fi'orn failing to discharge their duties.

of a system.
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l-he Conrniittec apploved all the amencln.rcnts ancl clirectcd the sccrctariat to inclLrclc tlie

sanre in thc f inal Coninrittee report on thc consicleration o1' the Electoral I-aivs

(Aurenclment) bill, 2017 l'or consiclcration on Morrclay, 9'l'Octobcr',2017 at 10.00am.

iVI IN.N0.,l SC I,l L/05 1 120 1"1 : A l).lO tJI{NMIi N'l' AN l) DA'[E O lt N BX'l' M Iili'tl NC

flrere being no any other business the meeting was aclioulned at I .30 pm to be cor-ivenecl

orr Monday, 9'l' October, 2017 at 10.00am.

IION VI CIII'P'I-UMO, N,[P, SIIN. IizVI'UMA AI)AN DULLO, MP
CO-CI IAI ITPEI{SON/ I) EPIJ'I'YCO-CIL\II{I'>liltsON.
N'lr\JO It I'l'\/ LtlA l) li It.

DA'I'I!:
tq lrn I

DA'f E
lo (,,r 1

)c, t)-
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MINUTtrS OF'II{E Ttr-III{TEt'N'I't{ JOIN'I SITI'ING OF TFTI] SELIICT
CON{MI'I'TEIiS ON ELECTION Lr\\\iS,2017 Oti BOTII TIII1 NA'|IONAI-
ASSE,MBI,Y AND 't'Htr SITNAI-E I-IILD ON SUND4y 3r',tt OCI'OI]ER, 2017 tN
THE OAI( ROOM, WINDSOIT GOLF I{OTtrL &COUN I'RY CLUB A]' 2.OO I'N,i

PRBSEN'I' - NATIONAL ASStrMBLY
I. IJon. Williani I(ipkiror Chepturlo, MP
2. Hon. Gladys.lepkosgei-Boss Shollei, MP
3. Hon. Isaac Waihenya Nclirangu, MP
4. FIon. Jerurifer Sharnalla, MP
5. I-Ion. Adan I-Iaji Yussuf , MP

6. FIon. Ali Wario, MP
l. Hon. George Gitonga Murugara, MP

8. FIon. Stanley Mutharna, MP
9. FIon. AIice Muthoni Wahonie, MP

I'RtrStrNT- SENATB
1. Sen. Faturna Aclan Dullo, MP
2. Sen. Aaron Cheruiyot, Mp
3. Sen. Naomi Jillo Waqo, MP
4. Sen. Paul Kimani Warnatangi, MP
5. Sen. Johnson Arthnr Sakaja, MP

IN ATTENDANCE

Co- Chairperson

5

Co- Chairperson

I'AITI,IAMENT

Director Corlrnittee Services, National Assernbly

Ag. Director Legal, Senate

I?rincipal Clerk Assistant, National Assernbly

Principal Clerk Assistant, Senate

Irirst Clerk Assistant, National Assernbly

Clerk Assistant, Senate

Clcrk Assistant, National Asserubly

Legal Counsel, National Assembly
Legal Counsel, Senate

Legal Counsel, National Assernbly

Legal Counsel, Nationa[ Assernbly

Legal Counsel, National Assernbly

Legal Counsel, Senate

l. Ms

2. Dr.

3. Mr
4. Ms

5. Mr
6. Ms

7. Ms

8. Ms

9. Ms

10. Mr.
11.Mr.
12. Ms.

13. Mr.

llFage

Florence Abonyo
Jolnson Okello
Daniel Mutnga
Enlrny Chepwony

Sarnuel Kalarna

Kavata Musyol<a

I-lalima Llussein

Jenrirnah Waigwa

Lr-rcy Racloli

Jererny Chabari

Ronalcl Walala

Dolcen I(arani

Saleur Lorot



14. Ms. Fiona MLrsili

I 5. Ms.l'-aith Mal<erra

16. Mr. .larnes Ngusya

17. Mr'. .lolrn Mungai

lB. Mr. .lohn MLrngai

19. Mr. Roclgers lClugya
20. Mr. Eugine LLrteshi

21. Mr,Saimon Maina
22.Mt', Mariko Roche

23 . Mr, Lawerence Kasungi

24.Ms. Dinnah M. Munene

TN ATI'ENDANCII

L Ms. Iluth MakLrtltLr

2. Mr. Moses Kipkogei

Research Of{rcer'. National Assembly
Sergeant At Arrtrs" National Assentbly

Sergeant At Arnrs. Senate

Sergeant At Arurs, National Assembly
Sergeant At Anns. National Assembly
Aurdio officer
Audio officer
Support Staff
Sr-rpport Staff
Sulrport Staff
Support Staff

I ND T' PIIN D t'N]' Iit,EC'f O ITA I, AN D I}O UNDAIII IIS
coMMrsstoN (rnBC)

Seniol Legal Counsel, IEIIC
Legal Counsel, IEUC

MIN.NO. JSCITL/04 512017 : I'RE,LIMINARIES
The rneetirtg comlner-rcecl with a r,vord of prayer fl'orn [-lon. Gtaciys Shollei, MP ancl the
agcncla o1'the rneeting was adolttecl.

a,

MIN.No.JSCEL/04612017: MtrETING WIT'I{ r'IIIt INDtrPENDIIN]'
ET,ECTORAL AND rlOUNDAItttrS COMMTSSTON ([BBC) . (

Thc Co-chairperson infonuecl the rneeting that, tlie Cornurittee r,vzrs consicler.ing the
vat'iolts proposecl aurencltuent to the Elections (Arlendment) Bill aftera sLrccessful public
hearing couducted on the Bill. [n particLrlar the Cornrnittee wor-rlcl like to get sorne
clarifrcatiolt on a clause 6 ancl ll of the Bill from the tllBC before it coLrlcl make clecision.

In their sr-rburission IEBC proposed the follor,ving amcnclrnents;

Clause 6

That claLrse 6 be arnendecl-

(a) irt paragraph (a) by deleting the rvords "zutc[ rnatlLrally transurit'" ancl substitutilg
tlicrelbr the u,ords "trarrsrnit and phl,5isally clelirrcr";
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Rationale.. '['5c pSrasc "pranuall-rz transr.r.rit'' is not clcar as Io ,,',. 1rr1te of aclditional

trapsprission ol'resLrlts rcclr-rired uncler the Aci. lnclLtsioti ol'Iltc phrase ''physically"

cleliver ltroperly obligates the Courrnission to errsure tlie delivery of the physical collies o1'

the res,lts to the National 'fallying Centre in ac'lclition to the electronic traustuissiotl of

results.

The Con'unittee clelibelated on this atnendtneut aucl agreed to it

Clause 8

'l-he Comurittee cleliber.atecl on clause 8 zrncl observecl that there is need to delete the

proposecl clause 8 fbr the following reasons-

Though the proposecl amenchnent to section 39 ltrovicles for both electronic anct tnanual

tra,surisslgn (thr.oLrgh physical clelivery of folu-rs taburlating resr"tlts), it is still uecessat'y to

provicle for the setting up of a complernentary urechanisr.n to ensul'e tl-rat no eligible voter

w6o is registerecl is left out ol' voting ol resurlts cannot be transtnitted because of an

electrouic failure of a systetu.

MIN.NO. JSCEL/O47I2OI7: ADJOURNMI1NT AND DATI' OF NEXT MEBTING

There been no a1y other business the meeting was aclior-rrnecl at 5.50 pm and to be

corrvened on Sunclay, 8'l' Octobet,20ll at 6.10 PM.

IION. WILI,Ir\NI CIIIiPT'UMO, MP, SIi]N. FA'I'I.]MA ADAN DULI,O, V[P

CO-C I ITI'IiI{SJO CO-C ItAI t{l'liltsoN/ DIiPT]]'Y
MA.IOI{t'l' LEAI)li

DA'I'E i.-he [a p, t
DA'I'Ii:
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lVIINIJl'IiS OF TI-IE'I'WI]I,Ii'ILt JOIN'I'SI'II'ING OF'I-Hti SELI]CT
COMN4IT'I'EI'S ON Iit,IiC'IION LAWS, Z{I17 OIJ BOT'II-I'HI' NATIONAL
ASSIiMI}LY AND THE SIiNA'TIi IIEI,D ON SUNDAY 8.III OC]'OI}IItI,2017IN
TIIIi Or\I( li.OOM, WINDSOR GOLF I-lOl'lil, cQCOUN'l'l{Y CLUB A'l' 9.00 ANI

PRESENT - NATIONAI, ASSTlMBLY
l. FIon. Williarri Kipkirol ChelttLrrno, MP
2. FIon. Glaclys Jepkosgei-Boss Shollei, MP
3. I-lon. Isaac Waihenya NdirangLr, MP

4. LIon. Jemrifer Sharnalla, MP

5. IIon. Adan l-laji Yussuf , MP

6. Hon. Ali Wario, MP
7. FIon. George Gitonga Murugara, MP

8. FIon. Stanley Muthanra, MP

9. Hon. Alice Muthoni Wahome, MP

Co- Chairllerson

PRESENT- SBNATE
L Sen. Falurna Adan Dullo, MP

2. Sen. Aaron Cher-Lriyot, Mp
3. Sen. Naorni Jillo Wac1o, MP

4. Sen. Par-rl Kirnani Warnatangi, MP
5. Sen. Jolinson Arthur Sakaja. MP

Co- Chairpersoll

IN ATTENDANCE
l. Ms. Florence Abonyo
2. Dr. Johnson Okello
3. Mr. Daniel Mutnga

4. Ms. Emrny Chepwony

5. Mr. Sarnuel Kalarna

6. Ms. Kavata Musyoka

l. Ms. I-Ialirna Hussein

8. Ms. .leurirnah Waigwa
9. Ms. Lucy Radoli
10. Mr. Jereury Chabari

t l. Mr. Ronald Walala

12. Ms.Doreen Karani

13. Saleni Lorot

PARLIAN{EN]'
Director, Cornmittee Services, Natiorral Assernbly

Ag. Director, Legal Services Senate

Principal Clerk Assistant, National Assembly

Principal Clerk Assistant, Senate

First Clelk Assistant, National Assenibly

Clerk Assistant, Senate

Clerk Assistant, National Assernbly

Legal Counsel, National Assernbly

Legal Counsel, Senate

Legal Counsel, National Asseurbly

Legal Counsel, National Assernbly

Legal Counsel, National Assernbly

Legal Counsel, Senate
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14. N4s. Iriona Musili
15. Ms.lraith Mal<ena

16. Mr. .lantes NgLrsya

17. Mr'. .lolrn Mungai
18. Mr. .lohn Muiigai
19. Mr'. Rodgels KilLrgya

20. Mr'. ELrgine l.uteshi
2lr. Mr,Sairnon Maina
22.Mr, Mariko Roche

23. Mr, I-awerence KasLrngi

24.Ms. Dinnah M. Munene

Research Officer, National Assernbly
Sergeant At Arrtrs, National Assenibly
Sergeant At Arnis, Senate

Sergeant r\t Arn'is, National Assenrbly
Sergeant At Arrns, National Assembly
Auclio officer
ALrdio officer
Sr-rpport Staff
Support Staff
Supltolt Staff
Supltort Staff

MIN.NO. JSCIIL/04212017 : l,ltllLI MINARIES
TIle rreeting colllllletrcecl with a worcl o{' prayer frour Sepator Fatutna Dlllo ancl the
agencla of the rneeting was acloltted.

MIN.NO. JSCtrL/O43DA17: CONSIDIIITATION OF TIIII SUBMISSION ITIIOM

.I'TIE PUBLIC I{EARTNG ON'IIIIi ET,IICTIONS
LAWS (AMENDMENT) BILL, 2017

The Cornrlittee cotisiclerecl tnatrix on the sr-rbnrission fi'om the lturblic on t5e Electio,s
laws (Aruencln-rent) Bill, 2017 ancl rnacle tlie lollowing observatiops alcl
reco nt lllelldations.

Cl:rusc l0

'fltc Cornrrittee agreecl to clelete section 8(r A (2) of clause l0 o['the arnenchneuts

Rationale.' Frotn the pLrblic participation exelcise concluctecl, inclivicl-rals a.cl
organisatiot.ts such as the Kenya National Conimissiolt on Ilurnan Riglits, the l,aw
Society of Kenya ancl the Catholic JLrstice ancl Peace Commissiorr Parliarneltary Liaisol
Desk highlighted the issue that the proposecl provision limits the rights of persons to vie
for elective office contrary to Article 3 8 o1'the Constitution which ;trovicles-

(l) Every citizett is fi"ee to tnalie politicol choices, which inclLrcles tlte righr-

(a) to.fbrn, or participate in.fornting, cr political pctrty;
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(b) to p(u'ticiplta in the crctit;ities qf, or re'ct'rtil members.for', rt poIiticcrl pat't-vI

ot'

(c) to ccuttltctigrt.fbr ct politiccLl portv ot' cctuse'

(2) Et,ery citizen has the right to.fi'ee, /ttir ctnd regLtlar elections based on

Lutiversctl stt/.fyctge ancl the.fi"ee expt'ession of'the will of the el'ectcsys .frtt'-

(ct) any elective pttblic bocly or o/fice estctblished under this Constittttiotti or'

(b) cuty ffice o.f ary politi.cctl pcLrty oJ'which the citizen is ct mentber'

(3) Et,ery achilt ci.tizen has the righ.t, vvithout Lrnreasonctble restt'ictiotts-

(c) to be registered as a votet';

(b) to vote b1; sectet bctllot i1 curlt electiort or reJbrendum; cutd

(c) to be ct ccutcliclctte for pttblic ffice, or oflice within cL poLiticctL party sf'

vvltiih the citizeiis cr nteruber cutcl, if elected, tohold ffice.

Clzruse 11

T6e Corr,rittee agreecl that clar-rse I I of the bill be amencl by deleting clause 11 ancl

substituting' therefor the I'ollowing new clause-

Sectio. 6 of the lllection offences Act, 2016 is arnenclecl in the closing statetnetrt by

clclcting t6e words "one rnillion shillings or to irnprisonment lbr a terl11 uot exccecling

thrce years,' ancl sr.rbstitr,rting thcrelbr the rvorcls ''trvo million shillings or to itnprisonurcttt

for a tertn not exceeding five yeal's.

Itationale.. The offences proposecl to be introclucecl through an atnetrcltnent of the

Electio's offelces Act are alreacly couchecl in section 6 of the Elections oft'ences Act

which lrrovicles for offences by mernbers ancl staff of the Couimissior-r. The atnendtneut

,roposecl only enhances the lrenalty as set out iu section 6 of tlie Act. The Sulrretne Cor'rrt

in lluita Odingu & Atrcther v IEBC & 2 others Presirlentiul Petitirtn No. I oJ'2017

nacle the following obscrvations with rega;cl to certain prescribed fonns-

The Cottrt notes .fltrther that .fi"om the report otr Fonn,s 348, tlte Registt'cu' tttLt

rightt.y ltctcle an obsert,cttiott thctt sonte of' the fornts vttere photocopies' cttrbon

copies ancl not signecl. Anc{ out o/'the 291 .fornts, 56 did not httve the watet'ntttrli

.fbatttre yvhile 3l did ttot becu'the serictl nuntbers. Afttrther' 5 vvet'e not signed at all

cuzcl 2 were onll; stcunped lty the returning o.fficers bttt rtot signed. In addition, ct

fltr.ther 32 Fot"nts tttet.e nctt .signecl bt; agents. The above incitlence's are singled otLt
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.sinc'e tltev are irtcidertces tt,here lhc rtc.coLntlctbiliry crttcl tt"crrtspat.etlc.t, o.f.tlte.fbr.nts
(! r'e t tl c1 u e.s' t i ct tt

M IN.No. JSCE l./04 4tz0 t7: ADJo U ltNlvl riN'r DAI'E oI? NEx.t. N{t tr.f INc'fhere beilig no ally otltet'bLtsiness the nrceting was aclioLrr.necl at 12.30p,r a,cl to
reconvenecl on Sunclsy, 8'l,October, 2017 at2.00pM

II()N M CIIEP'I'UMO, MI,, stiN. ITATUMA ADAN DU[,I,O, MPc()- RI'Ti N o-c I,l oN/ t) P U'TY
N4A.I()ITI'I'Y l,liAI) l,llt.

DA'I'E l-i^vllU iciC,l--....t..

I)A'I'IJ:
I
I la"rl.Q: ir,, 1:... .
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MINUTES OF THE ELEVENTH JOINT SITTING OF TI]E SELECT COMMITTEES ON
ELECTION IAWS, 2017 OF THE NATIONAL A5SEMBLY AND THE SENATE HELD ON
SATURDAY 7TH OCTOBER,2017 IN THE OAK ROOM, WINDSOR COLF HOTEL
&COUNTRY CLUB AT 2.30 PM

PRESENT - NATIONAL ASSEMBLY

1. Hon. William Kipkiror Cheptumo, MP
2. Hon. Cladys Jepkosgei-Boss Shollei, MP
3. Hon. lsaac Waihenya Ndirangu, MP
4. Hon. Jennifer Shanralla. MP
5. Hon. Adan Haji Yussuf . MP
6. Hon. Ali Wario, MP
7. Hon. George Citonga Murugara, MP
B. Hon. Stanley Muthama, MP
9. Flon. Alice Muthoni Wahome, MP

PRESENT- SENATE

1. Sen. Fatuma Adan Dullo, MP
2. Sen. Johnson Arthur 5akaja, MP
3. 5en. Aaron Cheruiyot, MP
4. Sen. Naomi Jillo Waqo. MP
5. Sen. Paul Kimani Wamatangi, MP

IN ATTENDANCE
1. Ms. Florence Abonyo
2. Dr. Johnson Okello
3. Mr. Daniel Mutunga
4. Mrs. Emmy Chepwony
5. Mr. Samuel Kalama

6. Ms. Kavata Musyoka
7. Ms. Halima Hussein

B. Ms. Jemimah Waigwa
9. Ms. Lucy Radoli

10. Mr. Jeremy Chabari

11. Mr. Ronald Walala
12. Ms.Doreen Karan

13. Mr. Salem Lolot
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Co- Chairperson

Co- Chairperson

Director. Committee Services. National Assembly

Director Legal Services, Senate

Principal Clerk Assistant, NA
Principal CIerk Assistant

First Clerk Assistant, National Assembly

Clerk Assistant. Senate

Clerk Assistant. National Assembly

Legal Counsel, National Assembly

Legal Counsel, Senate

Legal Counsel. Senate

Legal Counsel, National Assembly

Legal Counsel, National Assembly

Legal Counsel, National Asseurbly

I



14. Ms. Fiona Musili
,l5. 

Ms.Faith Makena
.l6. Mr. James Ngusya

i7. Mr. John Mungai

I 8. Mr. .lohn Mungai

19. Mr. Rodgers Kilugya

20. Mr. Eugine l,r-rteshi

2l.Mr, Simon Mairta

22.Mt', Mariko Roche

23 . Mr', Lawereuce Kasungi

24.Ms. Dinnah M. Muneue

Research Officer, National Assernbly

Sergeant At Arms, National Assembly

Sergeant At Arms, Senate

Sergeant At Arms, National Assembly

Selgeant At Alms, National Assembly

Audio officer'

Audio officer
Suplrort Staff
Support Staff

Support Staff

Support Staff

MlN.NO. )SCEUO39/2O17 : PRELIMINARIES

The meeting commenced with a word of prayer from Sen. Fatuma Dullo, MP and the

agenda of the meeting was adopted.

MIN.NO. JSCEVO4O/2OI7 : CONSIDERATION OF THE MATRIX ON THE
SUBMISSIONS FROM THE PUBLIC ON THE
ELECTTON IAWS (AMENDMENT) BILL 2Ol7

The Cornmittee consiclerecl the submissiou fi'orn thc ltublic ou the Bill and rnacle the

following observations :-

Clausc 7

'l'he C'ornrnittee observecl that clar"rse 7 of the Bill -

(a) Proposes to arnencl subsection (5) of section 44 of the Electious Act to political

parties as a slrecifically idcntifiecl category of stakeliolcler aucl to give the

Comrnissiorl a genelal power to nrake regulations with respect to the use of

technology. fliis is to ensure that the Courrnission has the cliscletiotr to provide tbr

the rlost altltropriate mechanisurs fol the use of technology in the electoral

process. Further the antenclrnent cloes noI preclucie the Corirmission ft'otu

consr-rlting political parties as they are relevattt stakeliolclers.

(b) SLrbsection (6) and (7) of section 44 of thc Electious Act bc cleleted as siuce

tlrese provisions were to be applicable to the election helcl ott 8tl'Attgttst, 2017 and

have ceased to have effect.;

(c) Subsection (B) of section 44 of the Election r\ct r,vhich recluirecl the establishment

o1'the technical comurittee on the use of technology be deleted, irt liue with the

2l?::7,t:



lbllowirrg finclings of the cour'f in l(enneth Otieno v tlttot'neJt-Garterul & Artotlter
(l'etition No. 1 27 oJ' 20 1 7).'l-hztt-

(i) the Llse o1' general n,rlrcls such as "relcr,zurt agencies. institLrtions or

stakcholders" lezl\,es roonr fbr inclLrsiorr o1' lrcople exltressll, excluded by

Article 88(2) of the Constitr-rtion fi'or.r-r ru.rning the affairs of IEBC, and tlie

composition of the corurnittee and the functions given to it threatens the

structural indeltenclence of IEBC that is guaranteeclby tire Constitution;

(ii) Section 44(8) rnay be usecl to involve govenulental, political or otl-rer

partisan influences in the irnltlementatiou of the electronic electoral

processes contrary to Article 249(2) of the Constitution. Our finding

tlierefore is that the eff'ect of section 44(8) cotrtravenes Articles 88 and

249(2) o1'the Constitution with respect to the inclepenclence o1'IEIIC, and is

therefore uncons ti tr-rtiona l.

Clause 8
'l'he Cornmittee deliberated on Clause 8 br,rt did not uake conclusive observations ol'

l'ecornlnendations and resolvecl to revisit it at a later date.

Clause 9
The Cornrlittee deliberated on Clause 9 and agreed to retain the provision that seeks to

amend section 83 of tlie Election Act, 20I I as containecl in the B ill.

The Committee resolved to invite the lndependent Electoral and Boundaries to appear

before it on Sunday B'h at 2pm for further engagement regarding the proposed

amendments.

MIN.NO. JSCEUO4| /2017: ADJOURNMENT AND DATE OF THE NEXT MEETING

There n no any other business the meeting was adjourned at 6:30 pm to be

conv on Sunday, October 08, 2017 at 9.O0am

HO UUILLIAM CHEPTUMO, MP, SEN. FATUMA ADAN DULLO, MP

co-cHATBPEBSON. CO-CHAIRPERSON/ DEPUTY MAJORITY
LEADE_8.

\u\,o J aq DATE lo iD["lo (
" "'1" " "''DATE
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M1NLJTES OF THE ]"EI.]TI I JOINT SITTINC OF ]"HE SE[-ECI'LOMMITI'EES ON]

ELEC] iON LAUUS, 2017 OF BOTH THE NAI-IOlrl/rl- ASSEMBLY AI'JD l-t-lE SENATE i-iEl-D

ON SA-TURDAY 7TI-I OCI"OI]ER,2017 IN I'ItE OAK ROOM, WIi!DsOR COLF HOTEL

&COUNI'I1Y CLUB A'T 9.OO AM

PtlESENT - NATIONAL ASSEMBI.Y

l. Hon. William Kipkiror Chepturno, MP

2. t-lon. Cladys Jepkosgei-Boss Shollei, MP

3. Hon. lsaac Waihenya Ndirangu, MP

4. l-lon. Jennifer Shanralla, MP

5. Fion. Adan Haji Yussuf . MP

6. Flon. AIi Wario, MP

7. Hon. Ceorge Citonga Murugara, MP

8. Hon. Stanley Muthama, MP

9. Hon. Alice Muthoni Walrorne, MP

Co- Chairperson

PRESENT- SENATE

1. Sen. Fatuma Adan Dullo. MP

2. 5en. Johnson Arthur Sakaja, MP

3. Sen. Aaron Cheruiyot, Mp
4. Sen. Naomi Jillo Waqo. MP

5. Sen. Paul Kimani Wamatangi, MP

Co- Chairperson

IN ATTENDANCE
l. Ms. Florence Abonyo

2. Dr. Johrrson Ol<ello

3. Mr. Daniel Mutunga
4. Ms. Emmy Chepworry

5. Mr. 5amuel l(alarna

6. Ms. l(avata Musyoi<a

7. lr4s. Halima Hussein

B. Ms. Jemimah Waigwa

9. Ms. [.ucy Radoli

10. Mr. Jeremy Chabari

11. Mr. Ronald Walala
.l2. Ms.Doreen Karan
.l3. Mr. Salen-r Lorot
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Director, Committee Services NA

Ag. Director, Legal Services, Senate

Principal CIerk Assistant, NA

Principal Clerk Assistant

t=irst Clerk Assistant, National Assembly

Clerk Assistant, Senate

Clerk Assistant, Natiorral Assembly

t-egal Counsel, National AssemblY

[-egal Counsel, Senate

l-egal Counsel, Senate

Legal Counsel, National AssemblY

I-egal Counsel. National Assembly

Legal Counsel, National AssernblY



14. Ms. Fiona lvlr_rsili
.l5. 

Ms.Faith Mal<ena
'l6. Mr. James Ngusya
17. Mr. John Mungai
lii. N4r. John Mrrngai
19. Mr. Itod_qer.s I(ilugva
20 . Mr. [iLrgine Lute.slr i
21. Mr,Sin-ron Maina
22.Mr, Mariko ]toohc
2.1. Mr', l,awerencc l(asLrngi
24.Ms. I)innah lvl. Muncne

ll.esearch Officer., National Assembly
Scrgeant At A.rms, National Assenrbly
-Sergeant Al Arms, Senate

Sergearrt At Arrns, National Assembly
St:r'gczrnI AI r\r-r.t.rs, Nationa] Asscmbly
Audio olllccr'
Auclio oflicer.
Sr-rpport StalT'

Support Stalf
Sr-rltport Stall'
Sr,rpporr Stalf

I\4lN.NO. JSCEL/O36/2-)17 pr{H-tMlNARrEs
-l-l-re meeting commenced with a word of pi-ayer from Serrator Fatuma Dullo and theagencia of the meeting was adopted.

M rN.NO. )SCEL/O37 /2017 CON5IDERATION OF TI_IE MA'TI].IX ON THE

SUBMISSION IJROM THE Pt-]BLIC HEARINC

:ll::,.:;t',':ilttcc 
cotrsicicred tlte sLrbinission li'orn rhe ptrblic ancl n.rzrcte thc: ibllorving

(-'l:rusc 2

l ' There is neecl to provicie {br the mzrnner in which thc allairs ol. the corn,rissio, r.r,ill
be run to cnsu.e therc is ,o vaculr, in reacJcrship 

'ncr 
c<lnti,uit1,. r-he fu,ctio,s of the

<;hair are not ordinary ancl tllcrc{bre thore rnLr.sl be an exprcss ,rovisio. iilr the vice-
<;hairperson ol' tl tnettrber elcctecl by other menrbers. to act 1br- the chairpcrson.
cotltuittcc obsct'r'ecl that Alticle 259(3Xt ) olthc Constitr-rtien proyicles that-
"every prot;isiort of this cottstittttirtn shall br: corislrtrccl ctc:corcling to tl.te tloctri,e o/'
interpretation thal /he lctv, is al'vvay5specrlrirtg ancl tltere/bre on?ot.tg other tlti,gs... arut
re.ference in this c:ott.ttiittliott lo tl .stota or otlter ptblic office,t. fficer, or ct !)ersot,t
holcling such an o/.fice, inclt.rcles a referettce to tl'u: pet.,tot.t ctcti,g irt or ctflteryvi.se

2ltir,.e
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perforning the functiotts oJ the ol/ice (tt ar ) Ttctriicul.at" ti.t.ne,'. Further the

Interpretation of (ieneral Act Cap 2 Lar.i,s olI(en1,a (r.,,iricir provides for r:onstruction,

application and itrterpretation ol'r.vritten 121r,) prorrides. at section 45. that ',in this A6
ttttc/ ttt dtry; s71ru," tt'i'itten law, in,strumrctti, t.r;errr.trll ot' proc€ss o.l'ctttt, kind, a relerent:e

lo cr person h.olcli.ng cttt o.ffice shall incltLde c"r reference to on)) person ft>r the tinze

being lav;fulb' disc:htu'gii'tg the .fu.nctions rs-f thctt q/iice". .1-he 
Colstitution apcl the

interpl'etation. atlcl Getret'al Provisions Act therefbre provicle fbr the coltipuity in tlte
leadership and managentent o{'state and public of-l.ic.es.

2. 'fhe Comtnittee further took into consicleration the structure and trencl of other

constitutional 
- cornmissions and observed that lviti:_ respect to the_parliarnentary

Service Act the tertn oochail'man" is clcirncd tcl inclLrde the vir:c-clrairnian or an-v otlrcr

tnember of ihe Cotntuissiotr r.r,lten cliscliarging the firnctiols of the cSainnan.

Silnilarly in the Juclicial Service Aci, the tenn "Clrairpersop,'is clefilecl to include

tlre Vice Chairpersoll ol' an1' othet' rnenrbel o1'tlie Cr>rnnri.ssion rvhen clischarging the

f'unctions o1'the C-'hairpersoit. -i-he 
pr<lposecl ner.v cleJ'inition o{"'cliairpersgl'" ther"ejilre

is in line rvith the general organization structure of other constitutional Cornrnissions.

3. Thc Vice Chail is acting ancl is not the sLrbstantial holcler of the o{fice. It is a ternporal

lncasure to eusure that there is no impediment to the efftcient runnilg of the affairs of
the Commission.

tt. The Committee however observecl tl-rat the proposed nelv clcfinition of the ter,r
clrairpelson includes " tuclt other al" 'on act clt rt on in tite obsence o

ltoth lhe cho,iryter.s ort unrt the vic'e-cit airpe t's0r? " l'his irnplies that auyone else apart

fi'om the rnembers of the cornuiis:;ion could possibll, act as chairperson. l.he
cornmittee therefore recoinrrlends that clause 2 be arncnclccl b1, dclcting the rvorci

"person" and substitLrting therefbr the vvord "fitentber". '11-ie tenn "lrerlrbeL,' is a

lnore appropriate and clear tet'tn as it has been del'rnecl in the Act to lnean "member of
the commission and includes the chairperson',.
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l. lrt t'egarcls to tlic proposecl changcs to thc qLralif'ications ol'the clrairlterson. thc

Cotltniticc <llrscn,ccl that bccausr: ol'ihe natule tri'tirc durtics ol'thc ohair'pr:r'sorr.

qualificatious in lai,r, u,oulcl be esscntial to thc clischarge o1' the cluties of the

chairperson. I'he electoral process is l-empered bv numclous legai instrurlcuts ancl

processes. Iror instance ur.tclcr thc Seconcl ScheclLrle to the Illections Act the

Electoral Coc'le ol Concluct llnfbrcement Cornrnittee rcquires that the chairpersori

of thc cornrnjttee be a person clualif iecl to hold the o{Jlcc of a .iudge of thc l-ligh

Court. ln the prescnt cornposition o1'the Comrnission clnlv the chairperson of'the

Cornmission is clLralified to be the chairperson ol the committee.

2J'lrc Corr-rrrittec recoinrtenclecl that the clause 3 of thelliil be-arnendecl bl,dsleting

parzrgraph (ar) u,ith thc c1'lcct thal thc qr-ralilications ol'thc chairlterson be retained

in their present foul in the Elections Act. Tlre Comnrittee hou,ever proposcs thal"

while the chairperson of' the C-ornmission nrust be a ltelson qualified to be a

Supretne Cor-rrl".justioe. thc vico-chairperson or er rncmber u,ho acts in the stcad ol'

the cl-rair neecl nol have sinrilar clualifications to the chairperson.

3. In regards Lcl the ploposed inscrLion o{ new IA nd lll on rvho ntzry act in the

absence o.f the clizrirperson, thc Cournrittec obscr-r,ecl that there must be a clear

distinotion bettveen thc thc tolm "absence" ilncl "\,acancy". Scction 7A of the Act

1;t'csentl1, providr:s for tho situations in rvhich a vzlcancy arises ancl the proccciLrre

I'or tl-rc filling o{' the vaceulc)/. ]'hc Contmittce thcrclbre t'ecolnmcltded that the

ploposecl neu, sections lA and IB bc redralicd to ltrovide lbr persolls who shall

act zrs chairperson -

a. in thc cvent ol'thc abseucc o1'tlie chairl;ersilt ; ol'

b. in the event ol'a vacano)/in the ol'fice ol'thc chairperson pencling thc Iilling

oi'the \/acallcy trncler scction 7A.

Clause 4
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l. Article 250(1) contcrnplates that a corlstitLltional oourLnission n'tz1)/ consist o1'at

least three and not tnorc than nine meml'rels. Section 5 oi' the Independent

.Electoral and Boutrdaries Act prorricles that the Commission consists of seven

metnbers of the Constitution. The quoruri for tire coircluct of business at a meetin_u

of the cointnission is stipulatecl as at least five members. The Cornmittee therefore

obsen'ecl that it rnay be possible for the Comrnission to be cornpriseci o1'tlu:ee

tnembers and recotnmends that clause 4 be retaineci in the forrn it is.

Clause 5

1. Cleruse 5 is a legislative expression of the finclings ol'the court in_Peter Solonton

Gicltira v IliBC & Attornelt-General (Peti.tion Aro. 234 of 2017) where the court

four-rd that-

by enacting tltat the persons vt,ho nontinate an inclependent presiclential

candidate sltall not be ntembers of aryt potitical party, seciion 29 of the

Electiorts Act contravened the letter ancl the spir"it of Article 38 as reaclyvith

Article I37(l)(d) of the Constitr.ttion. Simila.rb,, by enacting tlzat the persons

who notttinate a presidenttal candidate shall be members oJ'tlte canclid.ate s

politi.cal porq), the sante section contrevened tlze letter and the spit.it of
Article 3B as read witlz Article 137(l)(d) o./'tlrc constittttion,'

by restricting secti.on 29 of the Elections Act to presiclential cancliclates, the

sctic{ section. contraven.ed Arttcle 27 of the Consti.ttttion that enshrines

.fi' e e do nt fr o m d is c r i.nz in a t io tt,'

a.

lt

C by providing that all presiclential cancliclates submit theit' list of 2000

sr,tpporters f"om at least 24 coutties lo the Contntission by Excel, the

lndepen.clen.t Electot'al and Bottndaries Cctmmission went oveyboarcl ancl

purported to unlawfi.tlbt sncl utlustifi.ably restrict or lintit th.e rights of sttclt

candidates to exercise. theil'Ttolitical rights tmder th.e Con,ytitr.rtion. Ifurther

.fincl tltat the said recluirenrcn.t does n.ctt rneet the fai.rness ancl reasonabtli$t

te.et cts provideclfor under Article 24 o.f'th.e Constituti.on..
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Clause 6

Mertlbet's ol'the Conrntii.iec coi-rsiclerecl the subrnission fl'onr the public on thi:; r.,iau.sc

but they clid not ural<r: zll)\/ concl'cte obs;ervillions but thcv tas[(ecl thc secretariat to loo]<

at the subtuission Ii'om thc public ancl lrr:sL praciice ancl aclvisc thc Conmittee at a

later stzrge.

MlN.NO. JSCEV03B /2017: Adjournment and Date of next meeting

There been no any other business the meetingwas adjourned at l:30 pnr to be convened

on Saturday 7tr, October, 2017 at 2.3O PM.

}jCN. WII-LIAM CHEPTIJMO, MP,

CO-CHAIRPERsON.

sEN. FAI.UMII ADAN DULLO, MP

c:o-cl-iAt Pi.RSON/ DEPUIY AJORITY

LE&DIR.

DArE: ir-,J ,t laq r t PATE
i l-.

lQltr: Iie l.J:
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MINT]T'ES OIi TFItr I{I]iJT'IJ JOIN'I' SIT'T'II"JC OFi TF}E SI'LtriCT' COMMITTtr,ES

ON OLECI'XOFJ I,AIVS, 21J17 {}tr? BOl'Fi TT[r' I{ATIONAI, ASSEMBLY ,A,Tritr}

TFII' SENATtr F{E,LD Giq T{I{JIISDA}', {I'II OCT'OBER, zTfi [N COUNTY
riALL, t\{{NE CI-IAMBER,,\]' g.00I,M

PRtrtsllN't' - NATIONAL ASSIrMlJLy

l. LIon. Williarn Kipkiror Cheptr_uno, M}
2. Hon. Gladys Jepkosgei-Boss Shollei, ivlP

3. FIon. Isaac Waihenya Ndirangu, Mp

4. Iion. .Iennifer Shamalla, MP

_!. -[on. AllWario- f.@
6. I-Ion. Geor,ec Gitonga Mr-rr:ugara, M.p.

l. Ilon. Alice Muthoni Wahonre, Mp

8. Ilon. Stanley MLrtharna, M.l,).

9. Ifon. r\clan I'iaji Yussr-rl, Mp.

PRESEN'I... SEIYATE

l. Sen. Iiatuura Aclan Duilo. MI)

?.. Sen. Paul Kimani \tr/antatangi. tVIp

3. Sen. .Johnson Arthur Sal<aja, Mp

4. Sen. Aaron Clheruivot, M1)

5. Sen. Naomi Jillo Wac1o. MI)

TN A'!-'ilENDANC}I

l. ivls. Emn-r1, Cheplcvony

2. Mr. George (iazernba

C.o- (llrair-l)crsolt

N{III\,{ I}E RS OF'rHE {; IIN}II1AI, PUBLIC

(Attendanr:e list is annexcd)

SECRTTAINiA f

Prir-rcipal Clcrk Assistant, Senate

Senior: Clerk Assistant, National r\ssembly

1

Co- Chairperson



3. Mr'. Samuel I(alanra

tl. lr4s. l(avata Muslr6yli2

5. M.s. I:[alinra IJus;scirr

6. Mr. Victor Bett

1. Mr'. Clrarles Ngatia

8. Ms..lcmimah Waigu,zi

(). lv1s. I-r-rcy Radoli

10. Mr'. .lcretn1, Chabari

I L Mr. Salent Lorot

12. Ms. Fiona lvlusili

13. Ms. Clare I(iclonrbo

Clerk Assistant. l.Jational Asserrbll,

(-llcrl< Assistant. Sicrratc

Cllcrlk z\ssistanl., National z\sscnrlil-\,

C-lcrl< Assistant. Sr:natr::

Clerk Assistant. Senatc

Legal Counsel. National Assenibly

l-egal Counsel. Senatc

Legal (-oLrnsel, lrlarional Assenrbli,

I-egal Counsel. National Asscrnbll,

Ilcsearch O{fi cer, Natjonal z\ssenibly

I{cscarch O1fi cer- Scnate

t1,f IN. NO. JSSC UL/ A32,tZ0 I 7

'I'l-re Lr-iccting tvas calleci to ol-cler at 9:3Opm

roLurd of introductions.

'l'hc (lo-cltairs tnaclc welcottrccl all nrcrnbcrs of thr: public [o fecl {i.cc zircl ,ral<c tlieir.

cor.rtt'i[tutior.rs un the bill

MIN'NO' 'ISSCFIX-/033 120i7 SiJIJMXSSION OF MEn{ORANDA IIITOM l.tdrt
IE]}C ON 1'I{X4 IILtrICTION T,AWS

(AIVI ItN I) M tl N.I.) t)l[,t,,, 2{117

I'hc ohaiil)cr.son of'thc Cornnrission subnrittecl zrs ftrllow,s:
'l'hat-

a) (llause 2-

the rvord 'sucli otl-icr' rvith the r.r,ord ,,Mclrbet,,

b) Clause3 - lvlaintain the qualificatiotts of the Chairpcrsop as set gr-rt i, t5e curr.ent

lavt'. J'ltc Pt'ot'isiot-t of lA ancl lll shoulci be seen ri,ithirr the contcxt of'
z\rriclc 2-59(3) (b) ol.rhe Consrirurion.

Pltttt,i I\{ I N ;\ ItI llS

l'hcrealiel thc Cliairpcrsons asl<ccl for a

be arncndod by rcplac;c tirc rvorcl "i)cr.son,- apl-rcaring irnmcdiatcll, alicr

?



c) clause 4- Pai'agra.ph. 5 - Retain lhe quor.um at 5 menrbers.

Atnenc[ Paragraph. 7 - to read: " [.htle,es o. tutcu,tinr.otrs clecision IJ

reaclted, a decisiort on an)) tnatter before the Contmission sho.tl be by

cot'tclu'rerlce of a simple nmjority of att the nrcntber.t. "

d) on clause 5 of the bill the courrnission acceptecl the pr.oposal

e) clause 6-need to replace the Amendrnent of 39(lc) (a) as lollows:
"Electronically transntit uncl ph1;si.catty d.eliver the tabtilated. results for an

electiortfor th.e presidentfi"om a polling statiorz to the constittrcncy tallyingceptre
and national tallying centre.

Section 39 (2) of the lllection Act aurenclecl by replacing it as fblloi,r,s:

"B"fury determining _a11d clecl(tLirtg the- final rexilts ofttn_election_under_
stibsectton I, tlie Comniission shall have reieived the phjtsjgdl\tt t[s[ivsys(lresults

in accordonce wi.th lhe Act. "

Aurend 39 (lF) as foilorvs:

"Tlze Contntission rtIAY, establish a mechctnism fctr tlrc electronic display of
provisiottal resttlts, and the results so displaltec{ shall be for plil.poses of pttblic
informatictn on.lv and shall nltt be the basi.sfor a cleclarotiotl b),tlte c)ontmissio,.

f) clause 7- use of rechnology Sectio,44- No coLnme.t.

g) Clause 8- Cornplimentary urochanisin for identification ol'Voters - section 44A-
Maintain cornpIementar;, mechanism for results transrnission.

h) Clausc 9- Non Cornpliance u,ith the law (section 83) - Proposal accepted.

i) Clause 10- Certificate of cour.t as to valicli6, ol. election Section 86_ proposal

accepted horvever there is neecl lo plovide for the proceclure for elections uncler

Article 138 (5) and 138 (8) Proposal to include thc procedure rvhere a candidate

dies befbre the election is held.

i) Clause 11 or-r critninalization o1' f^aiiure or refusal to sign results the IEBC. The
IEBC accelrted the proposal.

).)



n( IN.NO.,iS:tCt E t./()3 4 t21) 1'7 \vAY I.() tr{W,^,R[]

& Meltlbcrs aclviscd the IlilrlCj to list all the polling stations that are or-il' c.\,or.ccl b, l(1
so tha{- it r'r'ill be clear that thcr (jl']fj location r.r,herc transrlission ocLrrl.s as offlcials

lnovc in scarch of'netrvoll< is clear.

Thc CliairPersoll of the iLiBC urged thc: Ccinrrnittee to consider rnakiug a,ro'ision ibr

displav o1'lrrovisictnal resulls on the screeils.

The IEIIC r'vas Lhen invited ou a clatc to be cornniLrnir:atecl to theni as thc Conrrnittee

r'r'rites its report .so as to shade tnore clarity to the Conlnittce on certzrin issucs during

report u,r'iting.

o

d)

MtrN.NO. JSSCEI ,1A35 NOfi DA'I'I4 OI? T'.HT'

A]).toU RNi\4 itN'I'

NIIX'[. I\,t Fl[t'i'Iilc

'l-he nr $,as acliourrnecl zit 12..09am.'l'hc next nrccting u,ill callecl o1 r.roticr:

HOFI. WILI,trAM C-IIEP'I'TJI\4O, &4 I},

Ct)-CI Iz\X ltl]Il I{St) F{.

STiN. ITAI-TIMA AI}AN I)IJI,tr,O, MI'
(]O-CI.IAI IT I'E}ISON/ I} EI'T'1'Y

M A.IOt{tT'Y [,t]A DIt t{.

DA'tr-ti:

t( tl,tr CIAI&: I 4 I :l 29 G
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MIN[.J]'ES OIr'['FIii NIN'{'H JCiNT' SI'["f iI.{G OF TFIL SELII,CT COMMI'ITEES

ON E,LECTXON LIiWS, 20tr7 OF l]O'l't{ 'fF{It NATION,/\L A.SSEMI}Ly dNI)
,Fi.ltr SENAT'F] FIiJL[} ON :['IJU]?.SI}A}', 5TIT OC'i'{}EIIR, 2017 II\ COUN]'Y

IJALL, MINI CITANfBtrR AT 9.{)OI'M

I'RtrSIINi'T - NA'TIONAL ASStriMItI-,V

1. Ilon. William Kipkiror Chepturno, MP

2. I{on. Gladys Jcpkosgei-Boss Sholici, VIP

3. I'Ion. Isaac Waihenya Ndirangu, MP

4. IIon. Jenniftr Shamalla. MP

5. Hon-Ali Wario rMP

6. i-lon. Gbor'ge Gitonga Murugarzr, M i)

1. I-Ion. Alice Muthoni Wahorne, MP

8. Hon. Stanley Muthama, M.P.

9. I-Ion. Adan I'iaii Yr-rssuf, MP.

PRTCSENT- SIiNATE,

I. Sen. Faturr-ra Adan i)ul1o, MP

2. Sen. Paul I(irnani Wamatangi, MP

3. Sen. Johnson Arthur Sakaja, MP

4. Sen. Aaron Cl"reruiyot, MP

5. Sen. Naomi Jillo Waqo, MI)

I f'.{ AT'I'ENi)AI{ CI,;

I. ivls. Etnr-n), Chcpki.r,ony

2. Mr. Georgc Gazernba

(-lo- Chairpcrs0n

N,fltrNTI}EIi.S OF 'tr i_XE GIINEI{AL P{JX}LIC

(Attendance list is artrtexed)

SECI{ETAIUA'T'

Principal Cler:k Assistant, Senate

Senior Clerl< Assistant, National Assembly

1

Co- Chairilersor"i

\I
)
!



:1. Mr. Santucl I(alanta

4. Ms. Kavata IVIr_r,s),oka

5. Ms. l-lalirna Llussein

6. Mr'. Victor.llertt

l. Mr'. Charles Nlgatia

8. Ms. Jerninralr \\/aigu,zr

9. Ms. Lucy ltacloli

10. Mr. Jerem1, Chabari

I l. Mr. Saier-n l-orot

12. Ms. F'iona Musili

_ !3 Ms. Clare Kiclortrbo

IVIIN. NO. JSSC Ei,/ O *1},IXA I 7
'i-he ntecting was callecl ro orcler a[ 9:301lnt

Cielli Assi:stant. i'.latiotial Asscmbli,

Cllcrk Assistant. Senalc

CIcrk Assisiarrt. IriationaI Assenr[ri-1,

Clerl< Assi.stant. Sr:nate

Clcrl< Assistarrt. Scr:ate

[,e,qal (]ounscl, National Assentbly

I-e_qal Counscl, Senate

Lcgi.rl f.ounsel. National Assenrbly

Lcgal Counsei. National Assernbll,

Ilescarch OfILcer . National Asscmbly

I{csearoh Ofl'icer, Senate

rounci o1'' introclu<;ti ons

l'he co-chairs tnacle welcotncd all rnenrbcrs of {.he public to fccl frce ancl r,ake theiL
conlr'iblrtiolls on the bill

RIIN.l\(). JSSC-UL/ 033 /Z$ I 7 stirlt\4l,s'lrloN ()rr MflMOt{ANtr}A irr{(}M .rErI

II]BC ON .t'T-X XI I'LEC'I'TON

(AIVI IIN t) M [t r.{].,) l\u,t,, 20 1,7

},ii.i,T,trMtrNARIITS

l'hercalier the Chairpcrsons asl<ecl for a

I,.dWS

'flie chairperson of the com,issior-r s.rbmittcrcr as rbIrows.
'fhat-

a) clausc 2- be atneuclecl by rcplace tlre rvorcl "Pcrson" appearing ininrccliateiy, i1f1s1
the n'cllcilsucrr otrrer' u,ith trre u,orcr ,.Mcrnber,,

b) cla,se3 - Mai,tain the qualificatiotrs oi'the ctlrai.person as set out i, the current
lar'r'''flie provisiolt of iA ancl lB shoLrlri be seen rvithin thc cortext ol.
Ar.riole 259(3) (b) ol'rhc ConsriiLrLion

2



c) clause 4- I)ai'agraph. -5 - Itetai. tire qu.r.u, at -i ,re,rbers.

Atnellc[ Pi',t'agraph. 7 - to reacl: " (Jnles's a rtnctnintous cleci,sict, ls

reaclrcc!, o- decisiort on anv nxoiter be.fore the Comntission shall be by

cot.tclffrence of a sintple ntajori4, o/'cril the ntenthers.,,

d) on clause 5 ol'the bill the cornrnission acceptecl the prol;osal

e) clause 6-need to replace the Amendrnent o1.39(lc) (a) as follows;
"Electronically transnttt an.d phltsicalty deliver the tabulatecl results for an
electionfor the presiclenlfi"ont a polli.ng statiott. to the c-:ott,sti.trrcrtcy tallltingcenl:re
and national talbting centre.

Section 39 (2) of the Eiection Act arnendecl by repiacing it as folloi,r,s:
"Before determining-and declari.ng tlrc fi.nal t"esttits of att eleerion ttnd.er

sttbsection l, tlrc Contnti.vsion shal.l hdt,e r;eceived tlte pbtsically delit,erei rcs,lts
in accordance with the Act."

Amend 39 (1F) as follor,i,s:

"7'lze Commissiott l'[AY, establish a mechctnisnz for tlze electronic display of
provisiottal results, and the re.sull,r so clisplayed shall be for pltrposes of public
infornzation on.lv and shall not be tlze basis _fttr a cleclat.cttio, b., the conzntission.

1) ciause 7- use of fechnology sectio* 44- N. cor.nrne,t.

g) C'latrse B- Cornplimentary urechanism for iclcntification of Voters - section 44A-
Mzrintain courpleurentat')u mechanism lbr results transrnission.

h) Clause 9- Non Cornpliance r,t,ith the larv (section tl3) - proposal erccepted.

i) Clause 10- Certificate o1' court as to valiclit), ol elerctio n Section 86- proposal

aocepted ltowever there is need to provicle lor the proceclurc lbr: elections uncler
Article 138 (5) and l3ti (B). Proposal to ir"rclud.e the proceclLri'e rvhere a canclidzrte

dies before the election is held.

.i) Cleruse I I on clirninalization of failure or refiisal to sign result.s the IEBC. The
IEBC accepted the proposal.

't
.)



h{l i'i. J\ o. .ISSC I Lit)3'i l2{} i1 \VAYTGITIVAI{I}

Melnbcrs aclvised ihe lllllC to iist all thc polling stations thaI ar.e {rnly gsl,er.ecl 51u ](j
so that it u'ill be olcat'Lhat thc GI)S locatiou r.r,lrerc transntission occurs as ollrcials

trove in scarclt ol'netrvork is clcar..

'l'lie Chairperson of'the ItrllC urgeci the Conrrlittee to consiclcr rnaking aprovision lbi-

display ol'provisional results on the screcrls.

T'he IEIIC r,vas thetr invited on a datc to ['re cornmLrrricatr:d to them as the Corrrnittec

writes its rePolt so as to shacle Irore ciarity to the Conrrlittee op certain issues cluri,g

report writing.

€)

$

M IN.iVO. JSSCE t,i A?,5 120 17 DA'I-I' O]i 'THII 1'\{IiXT JVI !]8 I'INC

ADJOT]RNiUIIN'I'

'l'[rc nteetit.ig was atljor.u'nccl at 12.09am. ]'he next n-rccting u,ill oallc,cl o1 notioc.

[{ON. W{I,LIAM CTIEI'TT]NtrO, MP, ST.,N. F'A]-II[{A AT}AN I}TJLI,O, VII'
(l Irll(SON CO-Cfi A I ITPtr'trts0Fi/ DtIPUl' Y

MA.IOiIIT'Y I-I'AI)ITI{

AAj J Ir

. \y \r;vrI.,/ qr :r DAI'E: i^
l'Aa tyJ.u lt]
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MINUTES oF llHft rrIG]iTFI Joii{T' SI'tr'{t'{G oF THtr strLECT
COMM}'TT}IES (}N IiI-ECTICI\ X,A\,VS, 2A17 OF I}O]'T{ }-F[}I NATIONAL
ASSEMBLY ANI) T'l-!il SrilqATIt HEI,D oN T'tjURStr]Ay, 5T'H {}CTOBER, 2017
[N C{)tJNTY FIAI-L, M}F][ (]FI,A.MI]IIR A]'3.O(}PIU.

PRTSEN]- - NA]'trONA [, ASSI'MIJI.Y
l. IIon. Williaur Kipl<iror Clrelttr-uno, MP
2. llon. GladysJepkosgci-l-loss Shollei, MP
3. I{on. Isaac Waihcnya Ndirangu, NzlP

4. FIon. Jennifer Shamalla, N4P

5. [-Ion. Ali Wario , MP
6. I{on. Cieorge Gitonga Murugara, M.P.
7. fion. Alice Muthoni Wahoure, MP
8. IIon. Stanley Muthama, M.P.
9. Hon. Adan FIa.ii Yussuf, M.1,.

Co- Chairllerson

{,RBSF]NT-SXNA'TiI
I. Scn. FatLuna Adzrn i)ullo, M[,
2. Sen. Paul Kimani Waurata.ng;i. MP
3. Sen. .lohnson Arttrur Salcaja. Ir4P

4. Sen. Aaron Cheruil,ot. MP
5. Sen. Naorni Jillo Waqo. MI)

Co- Chairpcl'sorl

[N A'I'I'EI{DANC}C M ITMI}EI{S OTi'X'F[E PI]BLIC

(,4ttcnriance list is annercd)

I

l. Ms
2. Mr
3. Mr
4. Ms

-5. Ms
6. Mr:.

l. Mr.

8. Ms
9. Ms
10. Mr'.

t 1.Mr.
12. Ms.

Emrnv Chepkrvonl,
(ieorge Gazernbzr

Sarnuel l(alaurei

I(avata Mus1,eli2

Flalinia Fl-rsseir-r

Victor BeLt

Charles Ngatia
.lcrnimah Waigr,va

Lucl, Radoli
.lererly Chabari

Salern L,orot

l)oleen I(alani

SECITtrTAITIAT
Principal Cilerk Assistzrnt, Senate

Senior Cllerk Assistant, National Asseurbiy

Clell< Assistant. Natior-ral Assernbly

Olerl< Assisl.ant. Senate

Clerk Assistant, National Assernbly

Clcr[< Assistant, Senate

Clell< Assistant, Senate

l.ogai Counsel, National Assembly
Lc.gal Counsel" Senate

Lcgal C)otrnsel, National Asserlbly
I.egal Counsel, National Asserlbly
I.,c.gal Counsel, National z\ssembly

I



I 3. Ms. l.-iorra Musili
l.l. Ms. Clarc I(iclontbcr

I{escarch O1 fi cer'. National z\sscilblv
Ilcscai'ch Ol fi cu'. Scnatc

ivlll\.I*lo. JSSCEI-/ 3012(lt"i t)RiiLit\{tNAtUItS
'l lic nreetin-s. was callecl Lo order a{.3:l4pnr rvith a vvoi'cl o('irra1,g.1'Irorl Scn. Fatuura Aclan
l)ullo, M.P. 'l'hereai'ter the rlenrbers introclLrccd themselvc,s.

ivl rN.I"jo. .Ittsc'BL./03 1 t201 7 StJBiViISSION OI? KII|MOITANDA tili.OM'I'I{E
P UBI,IC ON 'I'I{IT I',I,I4C]'iON LAWS
(AMIr)NI)n{Ei\T') BILL, 2017

I. Mercy Watrjau, Ii;'incipal l-cgal Olficer', Cornrnunications Autliority of I(enya

Shc informed tlie Cornmittee that:

a)-&-the atne-ndureut ol- Section 39 o1'tirc election shc obscrved thai :-

i. The colllltl')/ is largely covcrcc'l 14,27r petvyo1l< alljYo o1't6c lancl covcrage
and popLrlatiott citvcrage o1'809i,. 3G netr.r,orl< land coverage is 1l oh ancl

populatiort coverutge is 78t%.4 (l netn,ork covcrage is orrlv availzrblc i1
r1rajor towlts. lrot'success transmission ol'irnagc anil text clata. therc is neecl

h:r at least 3(i nehvorl< coverage.

ii. Noting the inadecpracics of' 3 Ci network co\/era-qe anrl the I'act that
electrotric slrsten'ts are prone tr> have dorvntirnes dr:e tcl unl'oresccrn. it is
pruclcltt to have a reclunclancy meciianisn-r put in place.

iii- I{ealizing thal, illBC is clependent on thilct parties 1'or intl'astructurc ancl

thereforc docs trot hetve absolutc oontrol ol'thc olr:otronic sl,sten-rs tlrat are

relied on lbr trausurission, sucir redundant rneclianism shourld nrapual.
b) On the proposal to atnencl Scct.44A o1'thc clection Act, she proltosecl replacernent

oi thc word 'lt.ray' rvith 'shzrll' rvhere it appears inrnreclialely al'ter the rvorcl
'Conrruission'.

7,. Arch Iiislrop Eliud Wabul<lrala-Chairperson, tlthics and Anti-Cor.l-uption
Cornnrissiorr

l'ht: EACC rnadc tlicr lbllor,r,ing intcrrvcntiur-rs that

a) On Clause 2 oL thc llill thc Cortrmissior"i conc;urLecl r,i,ith it ancl hence ensure ihe
coutintritl, o1' the offi ce.

2



b) Claus'e 3. rvas in concun'encc since, it openccl Lril the possibility o{'llcople from

oLher ltrof'csl;iuns othel'tlran lavv bein-e thc chair o1'the IIillC so long as there

rvoulcl be at least trvo (2) Coilinissioners who u,ould be iawyers siucc llicLe are

sorue sitr.raiions rvhere ),ou treecl Corrnrissioners rvith a legal back-erounil.

c) Cllause 4: proposecl that at least 2l3rd oi Comnrissioners make a cluortrttt to sit.

cl) On the arnenclrnent to Sect 34 ITACC Concurred since ti:e atnendlrlent treats all

parties in equal. footing.
e) On the amenchnent to Sect. 39 of tl'ie eleotion Act: EACC concurred u'ith the

arnendment stating that it offers an alternative rnethod in verification of documents

phYsicalll'.
f) On the proposed amendrnent to Section 44 of the election Aot the Cornmission

rvas of the vicw that statccl tl-rat it rvas desirerblc.

g) The ploposecl arnendrnent to Section 83 of the election Act'uvas not clear.

3. Ms. I(agwiria h{bogori,-Chairperson, -Kenya Natiotial Cominission ot" I{uman

Rights-
In her submission, she macle retelence tcl the I(rei-glet'Ileiloi't and statccl that;

a) There is need for a provision in law'to prerreut change of elections laws 6 rnonthsto an

election.

b) Clause 3- Qualifications of the IEBC cl-rairpelsoir lvere delibelate because someof tire

responsibilities performecl by the Chairperson recluire sorneonc vvith a background in

Lau,.

o) The role of the Vice chairperson shoulcl be lirnited since that office holder rvas not

recruited as the substantive chairperson.

d) On Clause 4 of the bill there is neecl lor the Quoruur to be increasecl

4. Mr. Wafula Chebukati- Chairperson, Inclepcnclelrce lllectoral rind Boundary

Cont nrissiott

Mernbers \ /ere concernecl on the procedure in vvhich thc Chairperson appeared before tlie

Committee rvithout other oourrnissionei:s or a ureurber of' the liecretariat of the

Comtnissiou.

The Chairpet'sot1 of the IEBC inftrrmccl thc Comuril"tce thzrt thcy held a meeting in rvhich

the amendments to the Bill rvere ciiscussed ai-rd the sr,rbtnissions tablecl is u'hat the

Cornrnissioners had agreed on.

The Coprrlittee Chairpersou rr-rlccl that since the sLrbttiission had onll' becn done by the

Chairperson of' the IllBC, it wzrs not reflcctivc o[' thc collectivc decision of the

3







Ctlnrrnission ancl rtrlccl tltat thc Chairl)elson oi'the IIIB(I al)l)oar.bclbre the Crt,r,ittec
zlcctltttllatricii bl"otlicr'(,oiLttttissiottct's ancl st:ci'r-:iariut. -l'hc llrljC u,ils s,ivclt tr,L,71t.,t.'l'hursclat,. j'r' Octoircr. 201 / to altpcar.bcftlr.c tlrc (.orlnrittcc.

5. Hon. Itafhel Tujrr-.1Utr]ILEIi lrAi{'fy
I Ic sLrbmittcd as fbilou,s:

a) 'l'he N4aina l(iai & others case \\izt.s.iuclgccl 35 cla1,5 to thc elections anc.l it hacl a
clirect irlplicatiotr otr llte tttaltagemerrL o['the electiols zrucl so it rvas not fair. lor
those ra'ho clainiecl that tltere r.t,as no tinrc lbr Pariiamenl" to a',end the electiorr
lar'r,.

b) Clause 2-Concurt'ecl u'itli the arrenclnrerrt sincc it clears a lacuna in the successio.
o1'procedurc.

Clause 3-it ensLrrcs ancl nrauiJtsts thc divel.sit), ol.tlle coLlr)tt.y.
Clause 4-Cocul'recl rvith {.lte atlcnclurcnl lrecausc iI cules a situalion rvherc the
cornrnissir)ners ,rav be less rrran l-rvc ii,cl thcrctr, qrorrrrl hitches rvoulcl cripple
{.lre opelations oI Lhc Conrruissiorr.
Clause 6- cclttcrtrl'ecl u'itlt thesc anrcrrclrncnts bccarrsc r:lcar.cci tlrc ailbiguitl, i1., 

"0r,,o t- a clispLrtc of the rcsu lts.

Clause 7- was in a-{rectucnt r'r'ilh lhe anrcnclnreriI L.,ccause it alignecl the lar,r, r,vith
the (loLrrt oL Appea l .j ur<1gerneut

Clattsc 8- gives clalitl' and upholcls the lrlovision oi'il4 (3) tlrat 1ec5noloo1, usecl
urust bc sirr-rple- elccLlrilts, verifiablc, secLuc. accountal.,lc ancl trarrsperrent.
(llar"rsc 9-gir'es flrtlier clarity ancl ihclelixc 1-1ives ?rcolrrac.\, anrl unarnbigLrity.
Clai-rsc 10-thc an-rcnrlincnt cules a lacLrnzr. rc_qarrling. litc 1;roccrjrrre to ltc, lbllorvocl
by lJjl3C in orgarrizing li.esh elccti<>ns

Clairse I 1-thc atncltclrnetrts scelt:; to IaiLrc errant rcturniirg omccrs auci cllre
rnischicl'excrcised tvhcre sornc nta), rcfirso t.o sign Ibrnts rvillingll, aucl therelbr.c
saltotage the cntirc clcctions.

o)

d)

c)

1)

tr\bJ

h)

i)

i)

6. Mr. Jacoll lVlusiori Muchira
I Ic strbrnittcd that acccrssibility to polling stationr; {irr pclsorrs living rvith clisabilitl' 11'21s ,1

challerrgo and callccl lill'aclclrcss o{'the lriittcr'. Ilc firi'thcl obst:r.r,,ccl that thc clectiou lnrvs
Neerl 1o lrc done as soon as pr.acticable.

7. tr)r'. Arnbrose Nzorno - NAITC KENYA'l'lrcf inlirrrnecl the Cotnrtlil,t.ee ihat the Anrenclments are ill timecl ancl shor:lcl be shel,ccl
Lrntil ailer the 25tr'c)ctobcr, 2011 l:lecr.ions itlr.thc lirlloi,r,ing reaso,s;

ii ) 'lhc Electoral z\rnenclment
(lornmittee.

Bill,201'l ncccls to bc cliscLrssccl by il biltarti.san
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b.) CIause 3: He inforrllecl thc Committee that thc Chairpersons cluaiiilcations of
lleing a Lavi,),ct'shoLrld lctr.ritip as it is.

c') Clause 4: He irllbrn'rerJ thc Comi.irittee that on quon.ult tJierc is no reasoir ip his
vier,v why the ]lill seeks to intei'I'ei'e r.r,ith quorl,lr 1,ct the corrrinissio, hzrs,,t
corlplained of c1uoi'Lrur hitches.

d.) Clause 6: Ile inlbrrned thc Cornnrittec that the KIEMS kit can keep floorprints
rvhich can help in cietecting ntalpractices alcl the;elbre clectrolic transmissiolt
should rernain supelior.

8. Mr. Paul Gichuki Rabathi-Aclvocate
He inforrned the Corlmittce that hc suplrortecl the arnenclments but r,vith the following
proltosals, that-

a) In Clause (r of the bill to malie it manclator), Ibr. IIjl]C to cmbrace technology. I{c
fur ther observecl tnatlual systent shoLrlcl lre usecl to tlapslrit eloctiol results sipce in
tnost cases electronic systeur is boLrnd to iail. in Clause l0 of'the bill to InclLrcle a
prorision to allorv ilaBc to requile rvritten confinnation fi'om candiclates on
pal'ticillatiott ilt a rcpeat clcctiort ancl vi,lrcrc olly onc canrlidatc 5as shgu,u lrtcrcst
in participation, then that candicrate be creclared the winner.

9. Mr. Simon Mwangi Gakuya-Rastafarzri Corninunity
I'le qLrestioned the oonstitutionality ol'thc cuLrcnt llrllCl Colrlrissiouers notipg that the
pt'evious cotntnissionr:rs werc hoLrnclecl out of'ollice unconstitutiolally.

Ile could not understancl hovv Members o1'l)zu'liarnent vvorc constitutionaily in oflicc yet
the Supretlre Court had annuliecl thc l'r'csiclontial electjons as a lesrrlt of anouralics; in
trausinission oL results in rvhicl-r casc the rcsults of elections ol'Mernbers of Parlia,-re,t
rvere also transmitted Lrsilrg tirc sante sysleur,

I 0. Mr'. John WaCntu:r- lV[otiva{:ionai Spcal<cr
I-le subrnitted that he sr-rpportecl the amenclincnts n,ith thc follor,r,ing. proposal.s;

a) Clausc t[', have the

arnenclmenis; and

quorllut ltc .5 instoad o1' three asi pr<;r,iclecl Ibr in the

b) Provide lhat ot.tc of the requiretttcuts lbr apltoiniruent o1'the Chairpersr:n olllr,I]C
shoLrld be filr Lrt utrdergo pcrsor]al corrrrsolling scssions to asccr.tain pr.oper
functiorlality ancl procluctir.itv ol'thc': czindiclate fctr that position.

11. Rev. Shadrack Mulumbi t(hayo- {jhairlierson, ycuth tbr Christ. Nairobi
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Ile irrlornred thal Coninrittee that hc -srrpportccl tlie arncnclrrerlts bu1 pleaded rvith ircrltrers
to shelve Lhc consiclcration o1'thc arncnilrlcnis unrrl alicr thc clcctions sclrcclulccl lilr' 2(r'l'

October',2017 r,r,hcn the political lcmpcraturc in [he coLnttr'),u,ili have subsiclccl.

i2. Mr. Ahmect 1?.ashid Abdi - Sturlclri &Youth, f,-inl'issa (lounty
FIe sLrbnritted as follorvs;

Ciause 2'. hc sLrirportcd the arlenclmcut. On Clar-rse 3 lic 1r:oltosed a rccluctir>rr to the

rccluircnrent ol expcrience Jbr thc ltosition of Ciiair'lterson ll'om 15 1,931'. to l0 ycars so as

to give ihe youtlr zur opportunitv to up1tl1, ancl be consiclcrccl J'or the position o{' thc

Cirairpcrson oi' Ii-lll C.

Clause 6: Disagreccl u,ith the pruvision of a nranual coinplernentzrn, s)/srtem of
tt'ansurission oIresults and reooulnrencls that only elcctrouic sl,siorl be trsecl.

I-le recoinurcncleci rcconciliation o1'thc trvo lcacling coalitions of partics.

l3.liishop Gichuki Mn,angi - Global Ministries
IIe subrtrittcd {.hat:

a) -l'hc law lnusi lte lblloivccl as it is.

b) fhe tirrring ol'the amencln.rcnts was altltropriatc

to bc clonc beirtre the elcctions.

tlrc cnactntgrt of'' thr: ilili orrehtancl

14. Ms. Agnes Vtrrviliali - Single Mothers
She inlbrmcd thc Committer: that;

Businesses 01'comrron citizcns had bcen al'l'ectcrl negatir:cl1z as a result o1' thc continuecl

hcightened political enviror.rnlent; shc :;up1"rorl,ed thc amcnclrnents ancl espccially claLrsc

11. 'i'he elections of 26't'October. 2017 shoulcl prococcl as schecltrled and shoulcl not bc

postponcd

15. Ms. F,lclly - I'}olitical Activist
Shc inJtrrmcrcl thc Committcc thaL shc srrpporteci thc anrenclurcnts

I 6. Mr. Ilonithce I(nlitr<wa-Chai r1;ei'soli, Yorr ng Alcrt [rou ndatiou
IJc infornrecl thc Cornnrittcc that hc supported thc amcrrchncnts and cspecially ClaLrse 1 I

rvould hclp inrprovc pellirnlriuroc ol'work oJ'the l'r'osi(iine. and ]Leturning of'liccrs.

17.Mr'. Milrtrn N.ioroge-.lubilec [,obby Group lror ileforrns
IIe inforrried thc Clornrnittce tlrat thc krbb1, groLUl is sLrltltorting the ameudnrents but rvas

pertulbed that ti-ie ra,ill of pcoplc lvas uot consiciercd by the Supleme Coult of' l(cn,va

i.r,lrerr thcl,annullecl the presiclcntial clections of 8'l'u\LrgLrst. 2011.
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18. Mr'. Christopher Krunatr- Frly Vote, My Choice
llc sLrbnritted that;

a) There \\/as no stipr,rlated tin:e to acldress eurergencir:s ancl tirerefore tlrele rryas

aclequate titnr: to amend the eiection larvs before tirc presiclential election
scheduled for 26'l' October, 2017

b) Need to provide lbr tnaxiururn nuurber of tirnes that an clection petition can be
taken to court: ancl

c) Provide for the ttutnber ol times that a candiclate can perpetually vie for an

election.

19. Mr. Ornondi- Rarieda Constituency
Iie inlbrrned the Colntlit.tce that hc sullportcd the arncnclrnents zLs containecl in the Bill

20- Mr. John Kanyi Maina-Cltairllerson Yoiith, Presbyterian Churcir of triast
Africa, Nakuru

IJe subrnitted in support oI'-thc amcncirnents noting thai titer,e was neetl for parliament to
fill evcry lcgal lacurla so as to cnsrrre that tlic iblthcrlming prcsidenLial elections u,crc pot
nullified- situation u,hich cor,rld plunge thc country to ohaos.

MIN.NO. JSSCEL/O3I 12017 ADJOUITNMI1NT AND DATE OF THE NEXT
MEETTT{G

flie rneeting \,vas adjoumed at 8.48p.m. l'he next meeting was schedulecl for Thursclay, 5th

r,2011 at9:30 p.in

FIOI{. \,VILLIAIVI Cl t Ll P'I'LrMO,
CO-CHAIRIIEITSON:

SICNI. ITAT[JMA ADAN DUI-LO, rulP

CT}-CL[AI I{S(}N/ I}trli'}tjl'Y AJORI]'Y
LIIAI)lllt.

i--
DA'|E:......I.Y

lr^
f iP.l.Ju.t.k...
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MINUTI]S OF TIIT SEVEIY'TH JOIN'f SIT'TING (}I.' THII SELEC
COMMIT'TITBS OT.J Iii-EC]]trON [-AWS,2A17 OF I}O]]LI T'HE NATTOI\rAI,
,/\ssEMIl[,v AND TIFE SENA'ruI IIEL,I) ON ]'I{LIRSDA.Y, r'ilr 63rr1.OI}ER, :2t}17
IN COUI\]T.Y TALI-, M}I\Itr CI.IAMBIrR A]. l().OO AM.

I'T{ESIIN]' - N,{TIOr.IAL ASSEMiBLY
l. i-Ion. \\rilliarn Kipkiror Clreptumo, MP
2. I-lon. Glacl),s .Iepkoseei-l'Joss Stiollei. IVil,
3. l-Iou. Iszrac Waihenyzr Nclirangu, MP
4. I-Ion. .Iennifor' Sharnalla, MP
5. LIon. z\li Wario. MP
6. Hon. Gcorge Giton-ea Mulugara, M.P.
7. l lon. Alicc Muthoni Wahorne, MP
8. IIon. Stanlel, 14r,n.rla, M.P.
9. Iion. Aclan Ilaji Yussuf, Ivl[).

Co- Chairperson

l. Sen. I]atunta r\dan IJullo, MP
2. Sen. I)ar-rl Kirnani Warnatangi, MP
3. Sen. .Tohnson Arthur Saka.ja, MP
4. Sen. Aaroi-r Cheruil,ot, MP
5. Sen. Naomi .lillo Wac1o. Ml)

IIV A]'TTiNDANCE

Co- Clhairperson

M}1Mtr]ttIIS OF' I]Htr GtrT.{IT}i.AL PUBI,IC'

(Attenr[ancc list is annexerl)

S ITCITE'I-ARIA'T'

Principal Clerl< Assistant, Senate

Senior Cllcrk Assistant. National Assembly

Clorl< Assistant, National Assernbll,

Clerl< Assistant, Senate

Clcrk Assistant. NationaI Asscrnbly

Clerk Assistant. Senate

Clerk z\ssistant, Senate

l,egal CoLrnsel, National Asseri-rbly

Lcgal Counsei, Senate

l,egal Oor-rnsel, National Asserlbly
I-cgal Counsel, National Asscmbly

i. Ms
2. Mr'

3. Mr
4. Ms

5. Ms

6. N4r'.

1. Mr.
8. Ms.

9. N4s.

10. Mr.

11. Mr.

Lin'rury Chepku,ony

George Gazetnba

Sarnuel I(alarna
I(avata Musyol<a

I lzrlirna Ilusseir"r

Victor Bett
Charies Ngatia
Jerniurah Waigrva

I-.Ltc;, Radoli
.lcrerny Chabari

Saleur Lorot
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12. Ms. I)orccn I(arani

13. tVls. I;iona N,lLrsili

l.i. N4s. CllaLc I(iclontbo

Second Legal Couirsel. National Asselnblv

l{cscarch ()i'ilccr. Naiioirai Assentbll,

Ilcscarclr OIllcer. Iienatc

M[N.IYO. JSgCfiL/AT7 ZALT I]I{till-tMili,tAl{tr [iS
'l'lie 

trteetitlg \ /as oallctl [o orclei'at l0:1,1 anr eincl connrencccl w,ith a vi,ord 611'pt'zi)/er Ij'oltl
I-lon. Isaac Waihcnya NdirangLr, M1)

'fhc chairpersolt gavc u,cloor-ning rcn.iarl<s. ancl Lhanked nrenrbt:rs o[' the public tbr
subrritting their uternorancla and also rnernbcrs of tlre 4th cstare (ir,Icdia).

I'heleafter the Chairporsons aslied fbr a roLrncl of introducLiorrs

lytlN.NO. JSSCE,L/}?9 l2\l7 SUIIMISSION Orr MEMORANIIA lrtt{)M THE
PIJI]LIC ON I'tlir. ELfJCTION tr,AWS
(AM ITN D ft4 rilVT) tlil,Y,,, 2(t1 7

l.) I(enya ICT' Actiort Netrvork (KICTANIiI'I') - Ilcprcsentecl by (]r'acc Gitlraiea,
llrrssein & tsarack Oticrro

'I'he1; f1l'o.mecl the Cotnurittee that the1, w,cre observers in t[c 8'l'ALrgr-rst. 201] 1,:,leq igps.
Further, they alluded to thc [act tliat ICll- in voter identifrcatiou anci transinission urarle
lhe proccss elficicnt. They saicl that it is tinre nor,ri to havc voting at 100 ltercent ICI'
corrrpliance in prepareclness for 2022.
'l'he Ibllowin_e u,erc thc intclventions marle on the I.]ill:
1'ltc1, i1i16,'nrecl the Couuit{.ee tliat thev sLrpl-lortccl the proposcrl anrcnclmcntr;;

a) Clatrsc 6 of thc Ilill - be deleted ancl rcrtrain as it is currcntll,in the Act sincc the
Kriegler Cortrnrissiotr rcport su-qgcstccl that IC'l'bc Lr:;ccl ciirrin-q clections.

b) l)roposin,q zI new olause on storzrgc o1'lnlbrnration - thci, ltroltosccl that. Stolage of
back u1: data bc dcluc in I(-errya ancl shoulcln't be Lrnclcr' [hr: cont.rol o['a lilrcign
agency.

c) Supported thc proposcd pcnaltics against thosc r,r,ho intcrl'ore rvith thc svstcrn a1d
t'nanageurent ol' election resurlls. [iinally the,r, r'ccomrtrr..nclecl that a spccialll,
designed I'ortr bo used r.vhich r;ar.r only bc pickcrl Lrp by thc T(il:lvili I(it fbr
transmissiorr oi' election results.

2.) I(eltya Yortng Votcrs Alliance - I\(r. Iilv:rnrba NC [,'x,arnbii.'l''r'ustee

FIc inlbrLned the Courmittee that he supltorts the anrendnlents as containecl in the llitl
I-lc obset'r,ed that Clar-rsc 2 oI the ]lill nccds to bc amcnrlccl tr) crr:;Lrro continr-ritv in thc

oi'flco o{'the Chairperson. Similarly Clar-rsc 3 o1'the Bill nccrl to lrc arncnclecl as irrol-rosccl
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ir-r the bilt to allor,r,other professionals other'lhan larvyers to be eligible to be considcred

ancl appointcc'l as chairperson o1'lllBC els u,cll. ClaLrse 4 o1'the Ilill proposes to redtrcr: tirc

quorulx. ancl in this regard he sultported the zunenclrrent since it pre-erlpts any situaLion

o1 a crisis. Lastly on Clause I I of the Ilill, Mr Fu,amba supported the pr:oposed.iail term

o1" ar rnaxirlum of fii,e years and further sll-qgesled tliat tlie rnaxiurutn .iail telrn be

incrcased.

3. tr-zrmu ljnivcrsity Students Associ:ltion -lVIcssl's. John Kittgara, Illavid Njogu,
Stanley Yaya & Ms. Anrina Abdirahuran

J'he students ir-rlbnned the Comrnittee that the all;rerrientioned E'lleotoral T-.au,s have a

clirect irnpzrct on thern since it divides str"rclents alor-rg political iirres.

'fhe1, inl'ormed the Cornuritl-ee that the1, su1-rportocl the lbliorviug atlenclineuts with tire

fbllowing reasons,

a) Clausc Lof the llill :'l'he provision l'or this rvill assist iu tnanagernenl of the
Commission ancl avoid chances of vacuiurn incase tha cirair is abscnt,

b) Clar-rse 3 of the Bill - 'l'hc l5 years o[' the Chairpersons expericnce as a

rccluirement 1'or the post of the Chairpcrson's rniniurLim clualificatiot-ts, be rcduced

to l0 )/ears to etccomtnodate the Youth.
o) Thcy flrther suggcstecl to the Cornmittec thaL the Vice Chairpersons' position be

rescrved for tlie )/olrth sinoc tirey are the nrajority of Voters.

4. Youth i-eader l{.c1rt'esenteci by Eshuiciri [-itunya George

i ie subrnitteci in opposition oI the Bill aird in particular etnphasiz.ed oii:
As rcgarcl to Clause 3 o['the I]ill. Mr. I-itr-rnyzi observccl lhat thc iutcutiou of the Ilill is to
do avvay r.i,ith the rninimurn rccluirements of lhe Chairpcrson being an indiviclual rvitlt a

I-arv Background.

5. Kikuyu Councii oi' Illclers Ilepresentecl b), tr,ilian Wail'inrrr Mathenge, Vice
Chzrir', Nyandat'ua County -

She sr-r1t1-rortcd the proposecl zimenclrnents to the clectiou lar,r,s ilncl streatnline clcotion

manetgcrlent. Clause I I ol' the Bill - rvhcrcas the inter-rtion of the Uill is to have a

Maxirnultr .leLil term of 5 ycars, she requestecl that thc same be exte:nclcd to 15 years.

6" Mr. Isaiale Walveru Nguini - Citizen and Votet'

Fie sr-rbr-nitted in favour o{'the Ilill anct in partioLrlar ernphasized on Clause 3 of tlic Bill
* by suggesting that the Chairperson o1'the IIIBC need irot to bc an advocate. 'I'hc

Presicling officers ancl ltr:tr-uning officers shor-rlcl l-rave deputics.

,f
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In orcler to cnsurc r\ccoLtrltability. anci in line ri'ith Articlr:.S8(lr) o1'tlie Coustitutirt,
ol'l(err-l'a 2010. ttt cvet')' l)t'csiclcntial l:lection. tltc llillC sltollcl 11a1, ap4 lacjlirate
at least 2ltolling asents in cvcr'-\,cclnstitlrcncii 1.1,11s ar.c r.cgisLcrecl-i,oters rvithin ihc
Constitueltct'thcy arc to lrc tlcPlo;,c.il ancl u,ho shii]l iLct lbr.2 nraior 1:oliticalparties in par't iciltating clcctions.

IJI<arnba Agl'icrrltirl'al Illstituic (iJI(AI) .ionathari N:cioli:i - 'fcchnict-rl l:xpcr.t orr
I'elecorlrlrr n icati rtn

IIis subrlittcd in f-avoLtr oJ'thc bill ur-{ccl rlenrbers of'Parlialrcpt to a irtr.ocluoecl tcrprovide for all ]llcctronic Voting S1,stcrn.'fhis systcm rvill bc usecl lbr \/oter.
iclenti{ication, voting/casting of'trre baIlot ancl counting.

In rcspotlse to tltc l.rlcctoral Arnenclrnent llill,2017 he singlr:cl orrt clzrusc 6 of thc bill ancl
disagrced rvith thc Clatr.se siuce its intr:rrtion was Lo ucgal,e technologl,.lls 1urthcr
inlbrrned the Courtnittcc that IIiBC shor-rlcl pr'oolu'e scrvcrs inti:nrally.

il. i[on- P. M. I\.joroge, tvlCr\ Moi'errriar, Naliur-u (Jount1,

I Ic sultltortcrl tlic ltr.oltoscrl
linritecl to

inclLrde [tLrL nolan-rcrrrlntcnts ll,itir tlrc firIIou,ing ic?lsol)s r.r,lticli

a) 'fhat as a contestitrlt in tlic last coriclr-rrled CcLrcral Illections; lie li..ls that the
voting and transmission l)roces.s rvas inclceci li.ec ancl {air..

b) 'fhat there are loop l-rolcs anci arrtbigLrities in tfue cu;rept clecti6, law that l.he
proposecl bill scel<s to aclclress thern.

9. i')olitical Pariics l.,iaison
Wajackoya

Oo,rnriltcr:, Mr'. .i*lius Vy'ar,irua & Irr.oi.. Georgc

Itoqr-rcsts that thc Amctrclmetlts cannol [rc clonc no\\,, aud bc shclvecl lo be discLrsscci iatcr
afi,er thc political teurpcratLrres zu.e i.cclLrcccl.
'I'heir lbeling is that thc z\ureuchrcnts mLrtilatcs thc ConstitLrtiorr.

'l0, Macndeleo ya wanaurne, Mr.. Njoka i\iricritu - ohairglcrson

I lc supports thc aurenclnents lbr the lbllou,ing reasons;
" Manttal l'all),ine can't be avoiclccl totall1,.
" Suggesting tlierl voting can bc clr>rrc bv the use ol-an lclcntification Card to ipc:1.g15s

the nurnber o{' i,oters.
" Lowerirg the voti,g age to l6 coLrlcl help e.rporvcr thc 1,r;uth.

I l. Mr. David l(iama, Laikipia County

IIe supported the ltroposecl etnrenclurcnts to r.r,ith thc lblloivine rezLsorrs;

4
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On Clause 11 ol'the iJiii. hc.suilgests that the Maxirlr-rrl .iail terur for all election officials
u,ho fails to corllrlete clection cicclaratiorr lbnls fbr u,hatcr/er reasou be extencied fi'om
-5years to liti: irnlrrisoirurent. Irr-rr'I.her he ltroposecl tlizrl" tlre cul;;abilitl,o{'election ollbnces
be extenclecl to all clcction officials.

12.Inter-f,teligious Council tif Kenya l{epresented by Mr'. AI l{a.ii Yusuf Mririgu &
Ilr. Nelson Mal<ilanga

'fhcy subrnitlcd in o1;ltosition of'the Ilill and urged rncmbcrs of the Comnrittce to shelve
thr: consideration o1'the bill until aftel the presiclential election ot 26tt'October. 2017.

M [I{.}rO. JSSCEL/q?9 nA77 AD.IOIJRNMENT' AIqD I}A'ItrI OF TT-trtrI NEXT
IWBIiT'ING

rneeting was ad.ior-rnrecl at 2.l5pm to be convened on Thursclay, 5tl' October, 2011 at

3p

N. \,VILt,IAM {]IIEP'| UIUO, MI" ST'N. FAT'UMA ADAN D[JI-[,O, MP

CO-CHAIRPERSON/ DEPUTY N4AJORI'TYCO-CI{AIRI'ERSON.
I..ltAlltrlt,

.l.ij A.at pA,Fri: . .. .ic.I p..[.a".q3:l
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MINUTtrS OF 'X'F{II SffiTI{ JOIN'I' Sl'f-[[NG (i],- TI{E SIlLlirC'} (.-'OMMIT'|EES

ON EN-trCTION LAWS, 2A1'7 T}\I BOTFtr T}{II NA'I'IONAL ASSEM}}i,,Y .{NI)
THII SIINA'IE HELD ON WEIINESIIAY, 4irr OCI'OBER, 2{}i7 IN COUI{TY
I.IALL GROI,INT} FLOOT{, tr}O1rITtr}ROOM, PARN,IAiVII'NT BI]II,[}IN{;S A'f 2.30
PM.

l'l{ESEN'l- - NA'I'IONAL ASS lrlMil [,Y
l. IIon. William l(ipkiror Chepturuo, MP
?.. I-Ion. Cladys .lepkosgei-lloss Shoilei, ivIP

3. Hon. Isaac Waihenl,a Ndilangr,r, It4l)

4. I{on. Jenni{br Sharnalla, MP

.5. FIon. Alice Muthoni Wahomc" MP
6. I{on. Ali Wario, MP
1. I{on. George Gitonga Murugara. MP
[i. - I{on. Stanley MutharnarMP
9. FIon. r\dan ftali Yr-rsuf , N{l)

Co- Chairpersolr

I,ITESENT- SENT\TE
L Sen. Fatuma Adan Dullo, MP
2. Sen. Patrl I(irnani Warnatangi, N1[)

3. Sen. .lohnson Arthur Saka.ja, Ml?

4. Sen. Aaron Cheruil,ot, Ivlp

5. Scn, Naorri Jiilo Waqo. MP

Co- Chairpcrson

[N ATT-}1I{DANC[' MtrTIYIIIERS OIr T[iE Gtrt]iElileI- P{JBLIC

(Attenclance list is ann+:xecl)

1. Ms
2. Ms
3. Mr
4. Ms
5. Ms
6. h/tu

1. Mr
8. Ms
L). Ms

It4a11, Chcsire

Iltrttl-t1' CIcp krvonl,

Georgc Gazernba

I-lalirna I Iussein

Kavata Musyoka
CI-rarlcs Ngatia
Victor Ilett
.lcmimah Wai.qr,i,a

I.,ucy Itaclolj

SBCTIETARIAT
Deputl, I)irector, Senate Cotnuriltec Services

PrincipaI Clerk Assistant, Senate

Senior Clcrl< Assistant, National Asscmbly

Clerk Assistairt, Natioiral Asseinblv

CIerk Assistant. Senate

Clerl< Assistant. Senate

Clerk Assistaut. Senate

Legal Counsel, National Asserlbly
Legal Counsel, Senate
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Iitaniey Langai
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Itodgers Kilugi,a
Ilugirre Luteshi

I..c.ea I Clorrusel. i.lational r\ssentblv
Itcscar'<;h OI'flcer. I.iationz,rl Asscrrbil,
llcrqcarrt z\i Arnts. Scnatc

licrqcani At Arnts, Natiotial Assc:itrbl),
Scrgcatit At Artls, Naiional Asscrnbly
Auclio olliccr
Arrrlio o{'ficer'

M Ii\. NO. J SSCELiOT3 I2OI7 PiTIiI,INI trNAITtrES
l'he nrccting coulltcnccd rvith it rvorcl ol'1tr.a1,s1 fi-onr Senator.FaiLrnizr i)ullo fbllor,r,ccl b),
a rouncl of introdrrctions

N/IIN.NO. JSSCEL/A24N017 IdIINIARI(S }iITONT TI{B CO-CIIAIIIS
l'hc Co-cl-rair -i,velcotrlccl the urctnbers ol' tlie public to the meeting. I{c reminclec.l thc
nlct.nbcrs rl{'the llLrblic to iccl ll'cc to rlakc tlteir oonlr.rcl.rls or.r tlic Electoral Lau,
autendntents Bill.

M iN.NC. .trSSC.ELI02st2$ I 7 PT]IJI,IC SIJ]]iVIiSSIONS OI\ ]'ItrE ELIIC'I'ION
I.AWS (AMIINDIVIEr.T'I) Iill,L, NA'f [ONAL
ASSIII\4i}[,Y BII,I,S I{O. 39 OF 20I7 AND 'rIJE
IJLTfC'r',roNS LA\,vs Q\n{ITNDMEIYT) I}!-L1,,
SITNA'I'I I}[I,I,S NO. 3 OF 2017

1. Cetltt'c lbl'IVlultiparty tr)cnrocrar:y -lJon. Orningo Magar.a, Chair.person
'l'hr: Chairpcrson lbl Centre liti Multi-l)at't1i l)cnlocracli incluceci the follorving
contribLrtions-

llc infbrrucd the tuectitts that bcst intct'national practices iu clectolal relblns aclyisc that
elcctot'al rcl'oruts are tttlt doite closc {.o clccLiorrs becausc relirrrns tal<c time Lo perc<llatc
dor,i,n to all levels.

\l/ith rcgarcls to clausc 3 (l) ol'Lhe Ilill scetiin-s to aprelcl rhc qr-ralilicatiou 1or t5c
allpointrncnt of the clrairl)erson ol'IEIIc u,as rrot necessar)/ anc-l as such the centr.e lbr.
N4trltiparLy Democrac_\'opllosccl it sincc schcrlLrlc [] to thc lnclcltcnclent lrlector.al ancl
Iloundarics Cotnnlissiott alrcad,v provicles thai in the absence of Coptrlissioner in a

mectiLrg clocs not invaliclatc pror:ccdings o['the conrnrission.
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With rcgards to Clause I (lA, and 113) he inlbrrnecl the nreeting that tire Centre sul)poi1s

the an'rcnclment regarding ltjllC vice Chair- or 2rr)/ Conlnrissiorler can aot as ChaiL in tirc
abscnce o1'the Chair ancl Vir:e Chair.

As regarcls to clause 4 of tlie bill seekir-ig to Change thc Quorurn for the IEBC he
suggestecl that quolLtnr be trot iess than half of the N4en-rbers ol'the Commissioners. On
Clause I I o[ the I'Jill on the amendment of section 6 clf the ]:llection offences Act, he
urgecl the Comrnittee to change ttre jail term against any election official who fails to
complete any election form to read not exceecling three years insteacl of not exceeding
five. l,astly on the question on u4ro to participate in a pr:esiclential clection following a

nulliflcati<>tr of a presidential election, the Cenffe supports the proposecl arnenclrent to
section 83 of'the l-ilection Act.

2. Ms. Ernily Mtrngari - Irirst C)pportunics Cornmunity Initiatives

She submittcd in support ofrthe proposecl bill. In particular she supportecl clause llol'tlie
bill seeking to provicle for pcnalty agair-rst any IIri)O oldcial wlio Iail to sign thc cleotoral
forms to be.jailed as plescribed in tlie bill.

Clause 3 o1'the bill regarding Chairing of Comrnission Meetings in the absence of thc
Chairperson will help avoicl vacuurn and rnake the Cornmission tnore effective in terils
o [' running its business.

3. Ms. Juliet Njeri hlgunguru - Unik Wornen Self Elelp Gr.oup

She infonned the rneeting that there is nothing unconstitutionzrl or retrogressive about the
bitl anci it's selFexccr-rting. She t-irged the Clornrniftee to flnaiiz.c it to secule the
r-rlrcoming clection ancl seal an1, loopltole that rvould put the country into crisis.

qt. F{s. Teresia Mrvangi - I}aral<a Women C'entre

Shc inforrned the mceting that Wouren sul'fer urost cluring eiection periocl ancl rvhen
disptrtes arise dr-rrittg ancl afler elections. 'fo cnsure thc socLrrity of \\/omerl ancl thc
I(enyan people at laree, the proposed arnendrncr-rts to the existing l:lection Lar.r,s shor-rld

bc considered and passecl b1, parliament.

5. Ms. Mary Waruguru

She sr"rbrnitted in Support of the amendrnents since the1, 5s.L to streamline the electoral
process in the countty and avoid nulliflcations of presidential elections based on
technicality.
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6. lVlaenclclco Yil ff/anarvirirc o'gairizaiion - IVis. Prrr"iiy Ngirnjiri

Shc subntiitccl as Ibliovi,s:-

'l'hat ParlialllellI itas lttlu,ers to ciract zrniencl or lcgislarc orr zrp1,t]1111o ilclLrrling tlie
elr:ction lau,s.

I{egarding Seotion 6 she ttr-e.ccl thr: nrceting that thc llil}C Chair clocs r.rot excrcise cluasi-
.iLrdicial po\.vel's ancl tlte presctrl limilations lras ncl .f ustilicatiols ald other prol'cssio,als
cleserve to be given a chance to lead the ILlllC.

ltegarding Section zl ort Clianging thc Quorunr ior concluct ol'neetilg b1, t5er ILIIC the
proposed zit.nerttdtlletlt s ol reclLrcing thc clrrorr-rru to a rlir.rinlrlr o1'3 is appropriate for
ll-il-]C to run its affairs elficientl1,..

Shc iurther obscrvecl th4! Lhe proposecl amenelrlents on manual tmnsrnission ol'clcction
results uiill ensure that in thc crvent oIa I'ailrrre o1'technologl, anrl or delibcr.ate rnischicf
[ltc Voicc of tite llcoplc as cxl]ressccl by llic i,otcrs u,ill bc hcarcl, countecl ancl giyen
rvc,ight.

'fhe Chairperson furlher oLrservecl thaI clause l1 ot'the bill r"cgardipg the jail tcrm arisi.g
Ii'orll lirilure or refusal to sign election rer;ults u,ill cnhance accountability on the siclc ol.
the election officials.

7. ICT Authority Repr-esentecl -Mr.. Robcr.{. Miigo (Ag. Ceo)
'l'he (lhie1'IJlxcctrtii,e oifice'subn-ritrecr as Iolrou,s thar. -

Nleasurcs siroulci be 1lr-rt irt place tcl et.isurc that thc technolrlrry clcplol,cfl i1 rtreuragcurclL
oi'electiot-t is sccurc, r'cliable attcl ol'sLrf'frc:ien{. capacitl, tr> hzrncllc thc rcclLrirccl elcctoral
functions irlcluciinp. \roter iclentilLcation. rcsults transmissi<lu trncl inlbrruation display.

'l'eclrnolog;' czttlitot gttaratrtce il00% lirnctioning ancl it is therclbre i6perative that
tnanttal s)/stcll'l bc deplol'ed in parallcl ivith tochnologt, artrl ip tftc cvcpt ol'a lirillro then
the tlanual s),stcrrr shoulcl be consiclor.crl as final.

ContingencY plaus shoulcl be puL in placc to ensLrrc that all p(]r'sons involvccl in the
electoral llroccss arr.: availablc rvlrerr arrci r.r,lrere requircti aucl in tfic eyent t[e1,21e pot then
otlier authorisecl 1:,;:rsons can hancllc tlrcir Iirnctions.

8. Jubilee Larvyer-i\{Ps Iionun (.trustice And L,ep;al Afiairs Member.s Of '['lre ltt'
Parlialnent)
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['lie groulr preseutecl theit' cor-rtribtrtions as belotv:

l. The Aurelchelts arc in pursr-rit oL compliance u,ilh thc liurltreme Coitrt Decision

that nullifiecl the eler:tion oJ: 8tl' Ar-rgust 2017 reqtLirin-q a lL'csl-r election to be helcl

within 60 as stipulatecl in the ConstitLrtion.

Z.'fhe arnendmelts are necessary t6 secLlre thc relteat eiection before the expiry of

60 days w'hiclt run out on 31" October.
j. 'il-re Suprerne Court it its decisions points otrt solue legal gaps and areas leeding

clarification ancl ir-nitroverlent, Law is rvritten based on cerlaiu circutnstances and

crrents.

4. 'l'he proposecl arlenc|nents are lecess&r1r nn,l hcl1tl'ui to cleveloptnent of electoral

law in Kenya. For instance:-

(a) I1 the past Presicling OlTrcers were ca,tegoriz.ecl as polling clerks rvith minin-ral

tesponsibility attached to their tasks ir-r law. In view of.the new cievelopment of

lavv u,hert the polling station results ard i nal. the l)residing Officers at each

polling station have acquired some status thus nced to ct'itninalize sorne of the

conduct they ma1, engage in that makcs us keel; repeating electiotls.

(b)'I'echnology ancl larv - tcchnolog), keeps evolving faster than the law' The

rapid changes in technology ancl the new zrpplical-ion oi'technoloB)' in the 8'l'

August election ancl the nr-rllifioatir>n of the Prc,siclcntial vote tnean thatthere is

neccl to tightcl the prorrisions on teohnoiog,v ancl its applicatior-1. It is especizrlly

lleccssary that the 13ill provicles lbr ohallcnges eti<.ounterecl bccattse of the

network ancl in snch a scoitario the Cotnmission lllilJv Ic\/ol't to tlanual systc:tn.

I'echnoiogy is goocl but it'it lails tvc rerrel't to tnanual.

(c) flic amendrncnts har,,c c'lone well to covet thc arca ol'fi'esh notnittation in a

case lil<e the one wc hzn,c u,here the Suptctle Court nulliires the election and

only thc Presiclept apcl the Petitioncl arc entitlecl to lesign. lior thc pr-rrposes of

Artiole 138 (l) u,hich applies whcre only one czrirciidate is uominatccl thcre was

r.easop to cover this part in the arnenchnents. Any c;aLiclidate whcl rvishes to pull

out of thc elcction, they r,voulcl ucecl to cio sct in writing and deliVcr thc lettU: to

I]allC.
(cl) fhe arlenclmonts relating Lt'l llie Chairperson atrcl who can pr:r{bi'rn his

{'lrnctions ii he is not there errc r,i,elcoure to avoicl a legal gap. In lutLrre the

person appoipted to sen,o as Vice Cliair shoulcl harre Lhe sallle qrralil.icatiolls as

the Cliair.
(c) T'he coyering reliel.s' thc cor-rrts coulcl give should start u'ith re-tallf ing then

recounting ancl ir-r rrery limit.crl ozrses cscalittc lo nuilification a{'ter

ascertainurcnt ol'a higircr thrcsholcl oL uralprar.:ticc:; that substantialll' alhct the

outcornc of thc clection.

t'
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9. cc*l.r'e Ii'or lo4i*o'ii;, Itights llevel,.rprnerr{ I}r-esei:ieti liy Nya*g'r.i olle,,i<l

I-le subnrittecl a.s Iolloivs;:-

fhat the proposerl atrenduetrl ol'Soction 2 of tl-rc l:.lecti0ns Act, 2011 proi,ides lbr asuccessiotr solution slioulcl tltclc bc a \/aczinc)/ in tirc olflce ol'tlie Chairperson of theilrtlC.

'i'hei'c is no provision in the Constitution that tlie Chairl:erson ot lLiBC ntust bc a lalvyer.
In vierv of tho litct the ruain lirttction o{'tlie ll-".llC chairlrer':;t'rn is to norninatc,reside,tial
aspirants and cleclare thc tvit.tttcrs, w'liich lunctious arc pcrftlrprccl for other electoral
ltositions at thc Corrstituencies ancl Couniics b),retur.nirlg ufl.,-r.r, who ar.e not necessarill,,
lau'ycrs. it is tltereJbr:e cliscriminaton,thar the ll'lllC rhnirp.rrun's,ositio, shouicl bet'cserved for a spccific profcssion. .l'he person c<lnLcmplltecl in the ame,clne,t for
Chairpersou requires atl-5 ycars'crperience in.s.r.,, cliverse bacligrouncls arno,gst otliercltriililicatir>ns"l-his Pt'rlt'isiott will go ir lorrs,. u,ay in lrnrrl,tin.e inc-i1siucn";r,'"q-;i;;;i
ec1ualit1,.

on the question 01'clttorlttl o1'the Ckrmmii;si<>n. tire proposed arlenclrrent seeks to protect
thc IEBC, which plaYs a ver)i critical t'olc llom bein.g hclcl hostage ibr any urrl.oresee,
rezlsoll by anyone ancl it [11' 111; Incu]i.rs nccessarill, rlcluces the quor.url to threc. 'fhis
atnetrdtnent sinlllly places lrorc onLrs on tlic IEIIC comnrissioners at ar-ry o.e gi'en timcto ensttrc that ti'rcy are at'ailablr: to transaot businoss ol [he comurissior-r as thcir. abse,ce
tna,v allcl shoulcl not irnllecle thc coturnission fiour transacting btisincss cspcoially clurin-ea, electionecring pcriod. which is critical [. our clerrocracl,.

'l-he 
lrroposcd att.tc'ucltllent is clcarl,v irr linc r.i,ith Article 2-t0 (l) o,f'the oon.ytittttion

proviclcs tlrat oach courmission shall consist of at least thrce, but not rnore thrin ,i,c,tnetnbers' ln this case. tlte t'cqrtireurent uncler thc culrent lar,r, tlrat tlre quo.-r,-,-, [or.concluctof busincss be firre nrenrbers ol'thc IIillc is ill thought our..

I-lorvcvcr. he dillered rvith thc pt'ttposecl euuenclmc:rrl.s to section 83 ol thc l-llccti.ns Actarc Lrllcol"lstitirtiorral and ullsct zrrticlc 2(4). 10. 38. 8l ancl 8(r o{'thc Constitrrtio,. Theproposecl atnettcltuctlt u'ill rccluirc i)cr'.sons r,vho filc tin cler:tiop pctition to pr.o'c not onltrthe Ilou-compliance r'r'ith tltc principlcs seL out ip thc Cglstitr-rtion bLrt that sLrch.on^cornpliance aI'ltctecl tlte results [o rtral<e arr argr-rable casc be{br.e tl-re S,prer,c C.urt.
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J-ie observed that thc lbregoing plcvision is u,cll capl-urrecl in tlie int-roclucccl Section 8l (2)
rvhich captures the provisions of'section 12 of the Inierpretzrtion ancl Gencral l)r'ovisions
zlr.ct (Ca1: 2) rvhich states as fblloivs:
"Sctve cts is othervtise exltressly providecl, v,henever a .frsrnt is prescribecl by a wri.tten
lat'v, an instrttment or cloctunent which pr.u'ports to be in that form shall n.ot be toicl b),
reason. of a devicttion th.erefront which doe,g not r.ffict th.e. subs/an.ce of the instrLmten.t or
doctrmen.l. or tvlticlt is ttot calculqtecl to misleacl. "

Lastly he llroposed deletion of section 29 of tirc illections z\ct as it negates thc
requiretnent lbr a presidential candidate to bc nourinateci solely by the urembers of liis
political party.'fhe Constitution uncler Article.l8 unclerscores thc ltolitical part1, as a

basic institution through ivhich l(enyans exercise their politioal r:ight ancl zrs such this
cannot be substitr-rted in any wal\/.

10. F{ational II}P Netlyorh l)l'cscn{.ecl by Mr. I>atricli Githinji

IIo sLrbirittecl as {irlloivs-

'l'he 
ltroposr:d atneudtnen{.s dcl not aff'ect the Chairperson's role but instead niakes it

easier fbr him to conduct his/her business.

T'he lllecl.ion Act to provide thc electronic ancl uranual trztnsrnission ol- presiclerrtial

ciection results ancl both the S)/stern are to be r-rsecl to lransrnil. rcsul'Ls. ]llcctronic
transtnission oannot be rc':lied on as it can lail rvhr:n therc, is no netr,r,ork co\/erage or'

vvhel'c trzurstnissiolt cornrnunication ntast can dclibelately sabotage and therefbre manual
trattstnission as proposed in the errnenclnent r,r,ill assist securing the ruoters rvill.

J'he tnattual st,stetn caunot be ternpcrecl rvith as the:rc are rnruty othcr ways of veri$ring
the resr-rlts as cleclarecl at the polling sl.ation or constitllctloy tal11,i11c, centrc e,g viclco
recording ol'arutouricctnent talccn, copies o1'results ivith agents oi'ltrosicleniial candiclatcs,

the results ltosted on thc polling/constitucncy ccn[res ancl LLrc scanncd irnagcs oI' tl-ro

lonns zis transrnitlecl electronical11,.

T'he atncndtncnt to include a proccdure lbr holding olfi'esli clections ancl the cancliclartcs

to partioipai.c itt a fi'esh election cnslrres that elcction process cotrlcs to an end so zrs [o
allora, tlte cot-tntr1, ibcLrs on clevelopLnent. 'l'hr:r'oli;rc this arnenclrncnt brings to linal
conclusiolr o f lhe eiection ancl re cluces the risk ol'zr cc;ntinued cycle o1'clcotions.

The amendt"ueut on the Election Otfences Act rvill enhances the penalties for rogue
presiding ol.ficers aud retuming ol'ficers \.vho rvilfirliv ancl deliberately rc{irsc to theforrLrs

or fill incolrcotll,.



Pat'ljallent is tlandated to attietrcl lari, ancl rts rolc is noL restrainerl on coitsiclc,ration such
as tinting ancl ltarliarlent cloes not r-cq,"rit.e alt1r n1,11,,r.ization lj.onr an.,,onc io zrntencl Iau,.

i i. Mr'. Tonrnry Renda!l

IIe arguccl tlte Cotlttltittce to tlte ltrocess thc J-]itl amencling thc l-rlection l.arv to secure thc
countl'),anc'l searl lceal gaps.

12. The ltellublican Liberty P:rr.ty pr.csented by Eriwarc! Nyahei.iga

I Ic sLrbrlitted that:-

1'he I)r'olloseci attrendlltettt to the lIiIlC Act, 2Al I is neccssary ancl lirr.ther propclsccl that
"the cluorurnr shoLrld trot be less tiran Ibr_rr mclnbers;

l-hc curt'ctlt llrovisiorl in scction l0 o1'the of'the clraft Bill anreirciilg section ,g(r ol, ihc
Elections Aet, 20li antl appcar'ing unclcr Scctiori 8(rA (2) u,hcr.c the ca,cliria1es rc)

partioillatc in thc fl'esh clcctior.t pursrrtrrrt to sectiorr 140 (3) shall bc cicterrlirrecl , to bc
atnenclcd to reacl as tirllou,s tlrat candiclatcs shall be ilctcntiinccl b1,-

I. Where ".fi'esh electiort" pl.u'.tuanl lo.gection 140 (3) are tlirectet.t ct/ier pre,riclent-
elec:t wlto.se elecliot't has beett ctnnttlletl ancl he contntissiort ,shr.tll pttblish a notir:e
in the Gazetle. /br candidr.rtas to strbntit nontination pctpers in line vtith l3B o/'the
Constitttti.on" and that el.igibilitv is re,ttrictecl to the prot,t,siors tf Arri.cle t3B o/
the ConstitLttion c2f lfunyu

Il. l4/herc: il..s clirec:tet{./bt' "tlepe.o.t lllet:tiorr" tl.te Oonttni.ssisn,sh.sll pttblish. a notice. i,
the. (iazetle c:onfinec) .fi;r onlv c:ctnclir.la/e.s yt,ho participatec! in the anttttctllccl
electiott" ltt 'tubntil Nornirtalion popet".y, .rtric'/ltt in line yvith Article l3<\ d'the
Con.stitutiott ctncl lhc (ltltt-ttttission shall conduct lrcsh nontinzrtion r.i,hcr.e he
condttct is lbr"'lit'eslt lrlcrotion" to contirrn cligibility in line vvith Articlc 138 ol.the
CrlnstitLrtiorr.

'l'hcrc is rleecl tO t.llztltc a distiltction in lari, lretrvr:cn "Fresh Lllcctiorr.s" "ltepeat ]rlccti.ns,'
ttucl "ltc-l'un" allcl ilt casc ttl'a "Fresh I-ilcotion'' thc Contnrission shoulcl not conc{ucL licsh
norrination pursuarrI to Article 140 (3) ol'thc (]on:;Liltrtion.

I-le iurthcl obsen'ecl tliat r,r'ltile amendrnenL irr Seotion 2 of the l)raJ1 )3ill expa.cis ilic
tncanitrq of the "Chairllol'sott" cautiotr shoLrlcl bc rnacle to i'ostrict persons acti,g as .s,clr
Ii'oln 1lt'cst-ttning "ill;setlcc ol'tlrc Chairpcrson" l-o arbitrarily clLrplicatc roles. l['he absc,ce
should be restrictivc to avoirl situations u,herc rnorc than one llci'sorr is perflor-nrir.q thc
sarle dLrty.
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'l'he Bill nceds to urake ptovisiorrs to allow clepi-rtl,returning officeL or'pr.esiclingolficer.sj
to be allorvecl requirecl to sign i'r prescr ibecl clocumcnt in caso rhe I{eturning Office rs or
Ilresiding Olficer fails to sign thcln.

13. Mr. Isaiah Waweru Ngumi

Mr. Ngrrnti submittecl that:-

fhere is neecl to Include in thc Bills that. a Presiciential lrlcction shallnot lre
invalidated unless the Sr-rpreinc Court of I(enya is convinced that the
electior-r rcsults are not in aocorclance r.r,ith Article 1:lti (4) and (7) of the
Constitution ol' I(tlnya 20 I 0.

(iivcn that it is onlv tl-ro Chairl)erson ol IIrllC who is manclatocl by Article
138 (10) (a) of thc ConstitLrtion of I(en1,zrZ0l0 to declare thc resulrs of.a
Presidential J--.lecti<;n held uncler Articlc lj8 (9) o1. tirq Constjtutio4 of
Kenya 2010- thcr l{ctr-rnring Ol'ficcr's clcclaration al the Irolling Statiop cal
onllz 66 iinal for all the otltel clcotion lcsult.s savc ibr the I)residential oncs.

lll 'l-he Presiding Olficers and the Retulning Officers shoulcl have cleituties.

Iu order to ensurc accountabilit;,. ancl in line r,r,itir Article 88 (h) of the
Constitution o1'Kenya 2010. irr evcry Prcsiclcntiiil electictn, the IEBC shall
pay and lacilitate at least tvi,o (2) Poll Agents in u,ery Constituency vi,ithil
the Repr,iblic of I(en1,2 rvho zrrc ;egiste;cd voters u,ithin tlie ConstituerLcl,
thel' 2r'" to be clcltlol,scl and ra,ho slrali act lbr the tivo (2) rlajol Political
Parties in tl-re lilcctions.

lv

firc above-stated I)oll z\gents siralI sign the rnanrlatory liiection ciocurnents
r'r'ltere tl-rcy are necclecl to sign ancl irr ilcfirult thcy sitall sufl'er sirnilar penal
sanctions as the Presiding Officer.s.

'Iire Chair:pet'soil o{'the ifiBC neecl not be an aclvocate given that the tness
we are nou, itt is a result of lar.vvcrq- one being tlic Chairperson of IIlllC
and the other beiLrg the SLrprerne CoLrrtJuclgcs.

\/l
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I4. f"ormct" Ilteinbcrs of,the Jirsticc Arrrl i,c11:rl Affairs Conririltee of tlie Natioirzi!
Assetttlll5' in tlic 1Oth Ilarlizrrne irl- airrl I{ainiinye Ciciiilli Co. Advociitcs
Pt'cserlletl lly IIon Szrmucl Cir:hi11i, I'lon. Florence Ka.iu.iir and Ilon. Priscilla
i{yol<a tii

'fhey 
.joint11, subniitted in sulrport o1' thc llill but fulthcr pt'oposed firrtlrer.

amendrrent to the bill.

I. Amend clausc 2 to include thc rlclitition of'tlre tcrr.n ''vote cast" to lreztn

valid rzotes cast and c'lo nol inclurle spoilt or re.fcctecl votes. 'i'his is

clarilying on wltat the Suprcme floufl has been grappling with u,ftethcr

spoilt and re.jected votes shoLrld count.

II. 4ucnclntertt o1'clause 3( lXIl) to insctt ti-rg wolcls "a-ncl ol'yiee chairlrelsou"

irltnlecliatcll' alier tltc tvoxls "alrothcr clrair'1telson" ()l' bec:ol'pc availablc"

imtnediatel), after [[e u,ot'cls "bc altpoipte.l".

i1l. Atlend clause 6(lXf1) [r1,6]els1i,"ig thc ivorcJs "all(l" intmecliately after thc

u,ords ".polling station" ancl sr_rbstitute lherefbrc lhe z] collma

IV. Anicnd claLrsc 10 (86A, (2)(a) b), ,1",rr',.,g thc tcrn-r presiclcut elect ancl

reltlacing rvith the worrl "callcliciate".

V. Ameuclclatts;r: l0(864.(2Xb)[r), 1'rr",'t,ng atther:ncl ol'paraglraphs(b)ancl

(c) thc wot'cls " ltrovided that an1, canclirlate inLcncling to lrartic:iltatc ir-r Llrc

ll'csh e lcction shall givc r.vrittcn nclticc to thc Cornntission o{'the intention

to particiltate vvithin .scven davs oIthe nulliflcaLion bv the CoLut

VL Atnencl clause l0 (86A., (2Xa) by clclcting thc tcrrn prcsiclent elect ancl

rcltlacing i,r,itlt thc u,orcl "cancliclatc".

Vll. Atleutl claitsc 10 (86A., (2Xb) lrv inser't'ng at thc cncl ol .paragraphs (b) and

(c) the u'(>t'ds " pror.ridccl that any candidatc intcnciing to palticinatc in tlrc

fi'os;li elcction shall give ri,r'ittcn nolice to thc Conrntission of thc inl-crrl.ion

to particiltatc u,ithin sc\/cll da_vs o1'thc nulli[loation b1, 11-,. C.ouit.

VIIt. Anrend olausc 1l and insert A nc\\/ paragr.aplr (e) to proviclc as lbllou,s_
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" k) l4rilffirlllt fails Io trun.snti.l the cloctLnt.en[ as recluirec{ or to cktLiver the

docunrcnl to th.e Consl.i.ttrct'LC.)t sy NationaL lfr.rllying Centre."

I.5. Nairobi Btrsiness; Conrntunity - Mr. .loiur Njoroge

Mr. Njoroge subniitting on behalf of thc Nairobi lJusiness Coi'irmunity submitted as

Ibllows, that Parliament's role in arlending the lau,is constil.uticlnal rnandate andrequires

no authorization to perfomr its rnandate. Parliament's currcnl actions to amendrncnt the

L;.iection I-aw is basccl on the decision of the Suprernc Clourt's observation of 21.07

General Election and the recommendations in both tlre inajoritv i,rnd dissenting opinion s

on the necd to ellsurc that there is clarity, sirnplicity and vcrilrability in the process of
transmission

In coirclu.sion he subrnitted that the pfoltosed anrcndritents clo irot irripose any cxtra

burclen on IIiLlC as thev only sceli to sinrpli[y zurcl case the nranal,-eironl of clections.

i6. Mr. Ilenson Karanja

sui;ports the proposecl arnendrnents anci recolrlnends cxpcrience of at least fifleen years
fbr ali returning officers, and iirvoke Articlc 234(2)(]) to specifl, qualifications for
returning ofl.rcers and the National Returruing Olllccl shoulcl have scrved for a ntinitrrum
five years as a constituency ancl countr), returning officers.

lT.Wazalendo Htrru - h{arion Njoroge

Shc subrnitted in support of the proposecl bill and urged parliament to consicler it and pass
ir.

18. Ms. Sheila Githaiga

FIe suburitted that the manual system of voting should be suprerne as it is sirnple,

t[ansparent, secure, r,erifiable and accountable.

MIN.NO. .ISSCEL/02612077 : Adjournment and date of the F{ext itreeting

as adjourned at 1.45prn and to be convenccl on Wednesclay, 4'l' 0ctober,l'he

2.017 at 2

i[ON. w IAM CIIEPTUM(}, Pl-P, SEN. lrA'['tjMA ADAI{ []t]f,n,(], MF
CO-C}IAIXIPERSON/ DtrPUTVCO-CHAX.[TPXTRSON
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MINUI.ES OF T'IIE IiiF*I.H JOIhI'I'SI,I..IIJ\rC OIT 
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SELXi(-.T. COJvIivII.TTEDS CN
I|LIIICTION LA\4iS, 2017 Olt B()'I'Id TFIE l\A'[-IONAL r\SSEMI]I.,Y ;tND Tn[E SIiNAT]1
iltrLD oN wEDP{iisAy, 4rrtocTc}i}tf}r.,2017 IN c{}ur.i'r\a Hz\.LL GRout{D lii,oc)R
I}OARI}ITO(}M, I'ATT{,IAMII}I'I' I}UILDtNGS A'I' 9.30 AM.

PI1ESENT - NAT'IONAL ASSEMI}LY
l. FIon. Williarn Kipkiror Cheptun.ro, MP Co- Chairperson
2. IIon. Glaclys Jepkosgei-Boss Shollei, N4p

3. I-lon. Isaac WaihenyaNdirangu, Mp
4. I{on. Jerurifer Sharnalla, MP
5. I{on. Alice Muthoni Wahome. MP
6. Hon. Ali S/ario, MP
7. FIon. George Gitonga ivlunrgara, Ir4P

8. LIon. Stanle), Muthama, MP
9. I-lon. Adan Haji Yussuf , MP

PREStrNT- SENATE 
-

i. Sen. Fatuma Adan Dullo, MI)
2. Sen. Paul Kimani Wamatangi, M[)
3. Sen. Johnson r\r-thur Sakaja. MI,
4. Sen. Aaron Cheruiyot.lvlP
5. Sen. Naomi Jillo Wzrqo, MP

Co- Chairpersoil

IN ATTENDANCII] IVIIIN4IIIIRS OF TFIE G!ll{tii{Al P[/I]LIC

(Attendancc Iist i.s ;rnncred)

l. Mr. Nicholas Ernejen
2. It4s. Erumy Chepkrvonl,

:i. Mr. George Gazemba

4. Mr. Samuel Kalanra
.5. It4s. Llalima I-lusseir.r

6. IVIs. Kavata Musyoka
7. Mr. Charles Ngatia

8. Mr. Victor IJett

9. Ms. .)emimah Waigwa
10. Ms. I)oreen I(arani
I 1. Mr. Ronald Walala
12. Mr. Salern Lorot
13. Ms. I-.ucy I{adoli
14. ML. .lerenry Chabari

S[]CRETARIAT
Depr-rty Director'. National Assembly
Principal Cierk Assistant, Senate

Senior Clerk Assistant, National r\ssembiy
First Clerk .z\ssistant, National Assembly

Clcrl< r\ssistant, National Assembly
CIerk Assistant, Senate

Clerli Assistant, Senate

Clerk Assistant, Senate

Legal (-'ounsel II, National Assembly

Legal Counscl II. National Assembly
Legal Counsel il. National Assembly
Legal C,louusel II, National r\ssembl-v

Legal Counsel II. Senate

l,egal Counsel II, National Assemb]y
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1.5. \4s. Fiona \4Lrsili

16. lvls. (llale Kiclonrbo

I 7. ii4r. .[zrures Vlaclrariir

Iti. N4i. .larnes Ngusya

I 9 i\4r. Stanlcy Lzrngai

10. IVIr'. .k>hn MLrngai

2- I . Ms. Faith Makcrra

I{csearch Oillccr lll. National ,,\sscnrblv

I{cscarch Ollrcer III. National ,,\sscnrbly

iVlerl iii llclations O l'trccr'

licrgeani r\t Alrus. ljcnatc

Scrscaul z\t Arnrs. j'.Jational ,,\sscnrbll'

Scrgcani At Aln-is, Natiorral i\sscr-nblv

Sergeant ,At l\rms. National Assembly'

ivlIN.No. .ISSCEL/07917017 PIiELIN4INAIUITIS
Thc mecting comnenced u,ith a rvorcl of prayer lL'onr l-lon. Adan I-laji Yr-rssuf. MI' lblloncd b1,a

rouucl ol introductions.

N{IN.NO. JSSCEL/OZOILOI1 ITIi]VIAITKS IITTOM'I'HII CO-CIIATIIS
'flrc Chairs briefed the nrecl.ing llral Lhe tvvo Selcct ConruriLtees was convcnecl to receive

sLrbntissions 1'rom institutions that \\,ere invitccl by the Clonrrnittec on the election laws

Amenclutent bill that seeks [o arlcuci thetlccrion Act.2011 zurd the Indepcndent.Electoral and

llotrttclat'ics Comrlission r\ct. llor,r,evcr'. the Co-chairs indicatcd lhat rlcmbels ol'the pr-rblic u4ro

\\'cl'c present ou'l-uescla\,3"i Octobr:r'.2017 l;Lrt clicl not gct au oppoltunity [o rnake rhcir

subnrissior-t vvili bc accolclecl an oplrortr-rnit1, 1o prcsent their commcnts. '['he Co-C;hails urgecl the

organization rcpl'eseuted to be lj'ec to makc thcir vicrvs zurd comments befbre thc Coururittcc.
'l'hey etssurecl r-nembers o1'tlic public that all vicrvs tlrat r.vill bc presentecl bclbrc the Committee
u,ill l-re cousiclelccl by thc Clonrrlittcc cluring its rcport rvriting cxercisc.

N4 t I"l.N ( ).,isiSiCltl,l02l, 120 t'l I)L-]I}I,I C STiI}IVITSSIOJ\S ON'I'ItrII], III,Ii(]'T'ION N,AIVF;

(AIVIIii\IlN4t.]N't') BILL, t{^^,.'f'tONAL ASSLtrvIIlt,Y
Illl,t.S N(i. 39 Olr 2017 u\Nt) '['lll,. rt,l,EC'I'ION[,
LAWS (AIv[ILNDN,IltN',i') I]ll,L, SIIN,,\'['F] I]il,t-S NO. 3
ot'2017

l. Mr. Michacl Ogcrnbo (financc Cotrsultilnt/llarrl<)

I Ic .sLrbrritted as lblkrri,s

iie oplroses the prolrosr:cl anrendnrerlts as it g.ivcs roour for fl'airci through alteration ol'

rcsulls. the quoruur should lic nraintainccl at fir,c. iclerrtiilcation o1'r,oters should onlv bc

tlirolrsh t<tllMS ancl thc penaltl, shoulcl bc enhanced to ten yeeus.

Ile lirrther obsen,ecl thele is neecl 1'ol consensus betrveen thc political playels and

suggestccl [[rat tlrcre is netrcl to anrcncl lar.r,to ar']rong other things prcscribe an o1'1eucc [or

any pcrson r,i,ho crclLrdcs ageni:j at pollirrg staLiorrs anci define stral,ballots ancl hoiv tr>

accor-rrtt
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Lle infonled the Cunuliltec thal thcrc is rreccl to crpancl tlic clelinition o1'the ChaiLperson

o{'the lndeltenclent Illcctorzil ancl Bounclaries Courrnission to allor,t,otltct'commissioners

discharge the role of the Chairperson in his or hcr.absence. 'l'his ivili hclp avoicl vaoullllt.

2. Nh'. Johnson I\3,2pgiga ('fcacher and \/otcr I(isii Countl,)

FIe subrnitted in slUlport of the prop<tscrd amendnrent of the clection laws. 0n the

qLralification fol appointrnent, he sr-rbrnittecl that the Chairperson of the Independent

Eiectoral and BoLrndaries Commission clocs not necessarily to be h larvyer but allou'other

prof'essionals preferable statistics to bc eligiblc lbr appointment zts Ohairperson as IEIIC.

I{c furtliel obselved that the definition of Chairpersotr be expaudecl to allow the vice

Chairperson and any otlier cornmissioner in the absence of the Chairperson. He further

sr-rbrnitted that presiding ol'ficers shorrld lre nracle to sign Ibrur 348 and uot b), tlr"

returniug offi cer onl1,.

Lastly he proposed a ledesign of Fouls 342\ and 348 t<-r iuclr,rcle the time when forms
are signed.

3. Mr. Eliud l(inuthia (Advisor on l'ublic Scctor Reforms & Poiicc rcforms)

FIe subniitted as follows-

'1-he tirning fbr introdurction of proposed amendnrents and the biil is timely. FIe supported

the expansion of the clefiirition of tl-re Clrarrpcrson fcrr IELIC to allorv any other

Commissioner to act as the Cirairpcrson ir-r the absence oi the Chait'pcrsou.

On the clualification o1'{.he Chairperson of'lliBC, he supported thc ltroposed zrntenclmeut

to allow any otlter prolessionals ot["iet' than lerul,el's arc etigible lbr considelation as tire

Cfrairliei'son ol tire Conrrnission, the clelction oi clause 7 of thc bili gives powet to tlte
regr-rlation rnaking zruthoritl, room to urake rcgulations to [;t an1' problein. IIe furtl-ier'

suggested that the chailperson ol the Clommission to be people's manager aucl

transfonuative leader supportecl the rnanual transmission of clectiou resttlts becausc it is

simple, verifiable and zrccountable. On the ltroposeci penalty fbr cicction officials wlro

fails to complete and sigh elcction documcnts is lenient anci be rnaintaiuecl at five but an

optiorl for fine be

4. Mr'. Kenya Privatc Sector Alliance

-fhe Kenya Private scctol r\llianoe .v\izls rellresented by thc Clhiel'l:'lxecutive Officer, Ms.

Caroline kariuki. Sire subrnitted that-
(a) On clause 4 of the Bill on Quomr"n; the quonrm sirould be at least 50 percent

of all the Mernbers ancl clecisions shouid be nrzrcle b), ,., t,,'t Ore rna.joritl, of
membcls prr-:senI in line with tho principles of corporate governance.

(b) on clause 6 thc electronic ancl rlanuzrl systems shoLrlci complement each other.

-)
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(c) on clattse 9 the lirt'tu.s lirl transnrittin-q shoulci bc oificizil. urrrlbr.rr urrcj
velifiable

(d) ort clatrse ll the oll'encc shoLrld be exirandecl to inclLrcle Conrnrissi<rricrs ancl
any othcr olficers r,vi1h rcsltonsibiIit;, in clecloral lll.occss.

(e) anlencl la\.v to pcl'rt-rit rtiedia to zurnouncc cler;tions once they eu'c anlroultcr:cl by
colrsiitt"tcncl' retultriug of'ficers since results annoLutcecl at the constilucnc_r, ar.e
ll nal:

(1) arrcrld sectioti 2 on the definition oi'tlre ternt integratecl electlrlic systcnr to
inclLrclc a computel' basecl s)rstenl.

5. N{r. AIcx Oturrgzi I}arasa, Tcacher., a Nairobi Resitlcnt

JIc strbmittecl irl opposition of'thc proposccl the amencln-rcr-rL bill op thc accgunt tSat tirc ti,re
lbr tlie intt'oclltctiorl ol'the bill is not zlpproll'iate. hi particular on lhc proposecl aprelclnrcrt to
thc qualiflcation ol'thc chairpcrson that sccks to allor.r,non iaul,ers to be cligiblc fbr
apPoititnlcnt as cllelir'pcl'soll. he opposccl it. I-le opposccl the propgsli to reclLrcc the clLro*rnr o['
thc Comnrission Il'onr firl_e_!o thrcc. IIc suggcsted thal the euonrni bc retainecl at ilvc as rr i.s.

I'lc ftrrtiicl strbnilitcti irr olrltositit-rtt ol'rtcctirtliirg pronrincnc:e t6 pralpal r-pcchapispr or;er.thc:
clcott'ottic trlccltattisttt itt citsc o1'r,at'iattcc bctrvccn tlrc tvi,o ancl lastly he opltosecl thc ltrclPcls;iil
to cxpatltl the clelrrtition of thc Chairlrcrson to allorv the vicc Chairper.sep or ary .tircr
comnrissioucr act in thc ab.serrcc oi'thc chairpcrson is not nccessar), sincc z\rticle 138 0ithe
cotlstitr-ttiotr otrll' arttltot'izc thc Chailpclson of thc illllC to act ers the retr-rrpilg ol'ficcr fbr t5c
purpose o1' presiclcnt ial elections.

6. I(cnya Chatnbcr of Cornlnerce

'l'he orgal-riz,atiort was rcprcscntecl lry the vice Chairperson. Mr. James IVILrrcLr. I"lc
sLrbmittccl as Iirl lorvs.

l'hat Chanrber ol'commcrce supports thc ploposed anrcnclnrent

a') On Clarrsc 2 of the Bill, thc <lefinition be ex1:anclecl to allow the vice chairpersop
or zll.ly otlrer conrtuissiotrcr to act as thc chairperson in case of his or.[el.absence.

b.) On clattse.5 of the bill on varizurce between electronic ancl manual transmission of
clcciiorl rcsttlts, hc supportecl thc proposal ancl buttrcssed the neccl to ftave mapLrerl

urcchatttsni prevaiI sincc thc electronic rcsults zu'e gclleratecl Ii'om the urapual
lirrnrs cor,rntersisnecl b_v all poll agents.

c.) Otl claLtse 8 of the trill, he ploposed that section 44 A be anepdecl b),deletilr, the
nray anci substitute the ra,orcl shall thereof.

7. Ms. Ilbbl,lVan.iala Nangatia, Voter in Wcbuye constituency,

She sLrbrnitted in support of the pcnalty prescribccl Ibr election officials who lails to
completc ancl sign election dt>cunrents..
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B. h4s. .lanet trmiIr.ii. (N{ornbasa Oounty)

She infbrme,cl the Comntittee that tliere is ncecl to jail all eleotion oJ'ficials lvho failto sigrl

election docuurents zrncl sr-rpportecl the prescribed penalty uttcler clause 11 0f the Bill.

Op clause 2 op tiie clefiuitiol of the Chairperson to allow the vice Cl-rairpersoll ol' ally

other Comruissioner o1' IEIIC to act a.s clrairperson of the Ciommission in case of the

atrsence of the Chairperson of tire Comrnission, she strpportecl tite pr:oposal fLrlly.

9. '['he l(enya Interrelig-ious Aids Consortiuur, I]ishop Stepllen IVIul<etha

Ilishop Muketha submitteci in sultport ol'Lhc plolrosed amendurettt in its curreut fomr. On

Olzu-rse l 1 o1' the llill, on penal.ty lol malpraotices dr-u'ing tite electioueeriug peLiod be

cnhaloecl. In acidition, hc requested f'}arliamcnt to cotle r"rp with a law to Lcgr-rlate

clcmolstratiol in the cogntr1,. LIe also uotecl that they have observed that thele is much

interflerence on the work of Parliarnent by Jtidir:iar1t

10. Wornep of l(cpya [pitiativc- IVIs. I)hahabu Datio ([i'orrner Banl<et" iVlarsabit County)

Ms. Dhahabu submittecl in supl-lort o1'the proposed amendureut in its current form- On

Clause 1I of the Bill, on penalty against election officials who fail to complete oL sign an

election docunteut be severe.

11. Youth Councii of l{enva- Mr. Ildrvard (lithaitha

r\,1r. Githaitha strbmitting on behall' ol' the yollth Cor"rncil sLrpported the pioposed bill

befbre parliameirt. On Clausc 5 he snpportccl the proposed aureudmerlt on prominence of

mapually transmirte(l resuits ovcr elecironioally trarrsrnitted in case of discrepancy

between the two because it meets the test o1'sirnpiicity. It is cheaper to mauage election

thlough the mauual systeur.

12. Mr. Geoffrcy Morris Mn'avidzo- Ilvangelist, Ilditor
I{e submitted as follolvs-
That he supported the efforts made by pai'liament tvith a view to streaurline election

nlanagetnent in the c;ountr'1,. 'l'lte proposecl amencltnent to thc election law was protnpted

b,v the.iudgement ol thc Sttpreme (lotrrt.

i3. Ms. Cecilia Nl,ohabi- Gospel Artist
She submittecl in suplrort of the proltosccl zrnteudurent to the clections lau's.

On clause I I on penalty ftrr election officials ivho {aiis to conplete election documeuts

shoulcl be jaileci fbr' five )/ea1s as prop,osed in tire bill. She lirrthel subrnitted that the

clefiqitiop of the Chairpelson in clausc bc cxpattcled to allow the vice chairperson ol' zllly

other comurissioper to perform the dLrties of a Chairpersoll in case of the alrsencc oi'thc

substantive Chailpeison.
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i 4. i)r'ophctic ;lr.a'cl..s i\ctit,o l.k- l)r.o ;; hc1 i)ari l NIt'ii,gi
I'le sLrbll]ittcci ln sLtpl:ot't oJ'the pr'oposcci an.:endnrcnt 1o cleclion lau,s. Olr clturse j ol.the
bill oli Qualilication of the Chairpct:;t>tt. hc inclicatecl that rlic Chairper.sep peecl pot to be
a lau'yet' but atly otlter clualil)r-:ci l)crson ouur lrc zrppointecl as cSair.pcr.son 6l'the
Contnrission.

15. I(alialncga (Jountv I,'orunr- N,lr.. 'l'oln Cirivaclri, Chair.;lcrsorr

iie subnlitted in opposition of the proposccl anrr:rrdrnent orr the elcction [aws. IIc singlecl outthat
the proposed anretrclmellt ol1 the iler{rnition o1' the Chairpcrson of lllBC to allow t5e vice
c'hait'persou or any othei Courtrission. Ile rrrgecl Parliamcut to slrclye thc Bill until afterelectio,.

MIN.No. .tsscEi_/0 22 t2(| 1 7 I}A'I'ii OI? 1'I I Ii N I.]XT' MIi,i'I'ING'l'he
ing u,zis ad.joulned at l.3()prl so as [o resLure shor.tly alicr-at 2.30pnr

fio . }VII.I,IAJ\,[ CHEi,TUNtro, MI,,
(io..(l IIAllil'}litts()i-i.

filiN. IrA'f tli\4r\ AI)AN I)IJLLO. i\4i,
C()-CIIAlti I)ti IiS(} i{/ I}iiPtJ'FY MA.IOIiI'i'Y
I,IiAI)I.]iT.

pAl'E: .....h.|. y.v..\..?,.?.i. r...... pArE, 1i, .ltp..{.au.t/. h...
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MTNUTIIS OF Ti{Ti iI(}(.JIi.I.tr{ JO}NT. Si.i.T.IIdG OF T'I{E SIiLIiCT
CCMM]'I'TIIILS ()N ItLIlCTtrOii LAWS, 20i7 OIr IIC't'r-f 1'llli i{AT'trOf,lA[,
ASSIIn,II]LY AFit] TFIE slr]Nrti'li IMI-D o]J f'Ults])A]i, 3'tD o{-.'fol,,trtlR., 2017

IN COIJhi'i'y TIALI-, N,trtrit ct-IAi\,Iiltllt A'l'3.{}0 l}Mi.

PRE SEN'X' - }.IAT'IONAL,,\SSUI\{8I.,Y
1. FIon. William Kipkiror ChcptLrrro, MI'
2. IIon. Glaclys Jepkosgei-lloss Shollei. MP
3. I-Ion. Isaac \\/aihenya NclirangLr, ivlP

4. I-Ion. .icnnif'er Shamalla, MP
5. i-ion. Ali Wario, MP

6. Hon. Geolge Gitonga Mulugara. M.P.

7. IIon. Alice Muthoni Wahomc, MI)
8. I{on. Stanley Muthama, M.P.

Co- Chairllerson

T'RESI'NT- SBNA'I'B
1. Sen. Irartuma Ad4n Dullo. MP
2. Sen. Paul Kimani Wamatangi; MP
3. Sen. Johnson Arthur Saka.ia, NIP

4. Sen. Aaron ChclLri-vot, IrzIP

5. Sen. Naomi Jiilo Waqo, MI'

Oo- Ohairl)crsor-r

APOI,OGIES
LIon. Adan [Iaji Yr-rssr-rf, ivIP

IN ,^!'lTIlF{Dz\NCIO MI.]h,II} IIRS (}F .I.HB i,TJB[,IC

(Attcurdance list is annexccl)

SIICR[')'T'AITIAT'

l. Ms
Z. Itzls

3. IvIr

4. Mi'
5. Ms

6. Ms
l. N4r.

8. I\4r

9. Ms

I0. Ms

11.Mr'.
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12. VIr'. Salent Lor-ot

13. \4s. l)olccn l(ar.zrni

I l. Ms. Iriona Mrrsili
I >. N4s. (-lare l(iclonrbo

i\4 I i\". N(). JSSUtrli-/0 I lt tI.(J tj
I-hc nrccting \\/as callr:cl to orcler.at 3:01 1t.nr
Iiorrr 5jcn. i.Jaonri .lillo \\iarlo, [4.p.

!jcconcl l-.egal (loLrnscl. National Assentltlv
licconcl l .c.qa i LloLlnsr:1. N ationa I A ssertrbl y
Rescalch Of ficer', Nationai ,,\ssertrbh,
Rcscarch OJ'[lccr., Scnate

i' Ii l:l t,IPII NA tdi IiS
arrcl conrr-ltencccl u,itlr a i,i,or.cl of pr.a1,g1.

MiN.I\.ro..ISSCUtr,/ arcD,}t7 SUBMISSIONS ol.. l\{EN{ol{ANDA
1'HIi I,UBLIC (}N T'I{E ELECTITJN
(AMII Nl)n([Nt) t\IL,t,, 20 17

l) Nh'. llal<ari shaba*- courcil of lnrams anct Pr.eachers of l(cn1,a
(N,It. I(enya Ilegion)

Fi{{)i\4
LAWS

l-le sLrbrlritletl tllat thc cquncil supports the anrenclnrc:nts {irr lhe lbllou.ing reaso.s.
a) (llause 2 of'tlrc Ilill ensures tlrat lhcrc u,zis uo viicLlum in thc lncicpenclcrrl"

Iilection arrcl lJoullclal'ics Cortinrission (ll'tBC) shorrlcl the Cliairpcr.soir ol't5c
Corlilnissitlrr [bt'tvhatevcr rr:?lsor] be absent ol irnablc ro clischarge his cluties.b) ClaLrse (r o1' thc 13ill proviclcs an opportLrnitl, Iirr. non_lawvcr.s to chair. thc
Comurission.

c) Clause ll llroi'icles I'or scvct'e clctclreut ptrnislrnrcnt to IIi:ll(- 6lTlcizrjs r,i,hcr
[rr-rngle clcctions.

tl) Anrendtlrenl of'scctior.r 39 o1'thc lliil cnsLu'es that the failure of tcchnolog,
during fhc tltrnsnrission oI elcctiorr results rvill not cicpy Kept,ln rrclters lheir.
s<tvereign vi,ill.

c) z\uendtnent ol' Scction 83 o1'thc Ir)lection Act, 20ll cn.slu.csi that global
sranclarcls ol'r,lli{j,i1rg,, clcctio, arrcl tlr,sc sct by the supri-:*e c.urt ol.
Kct)r,,a in 2013 ar.c not clilLrtecl.

2) h{r'. I(arnori Gachol<i
I-lc sLrpported thc eu,c.cr,renrs lbr thc lbllowing l.czrsorls:

a) The amcnclttlents seel< to seal tlte krop liolcs that lecl to the cauceilation o[.thc
Presicler-rtial elcctions of 8,1, August. 2017.

l>) l]nsr-rres that dLrc cliligence lvill fblk>u,ecl b),otficials rvho nrarurlrc clections.

3) hlr. Dzrnson iVln,angangi

IIc: sr11;p9r1ccl thc zr,re,clrrc,ts for the fbllorving rr){tsors:
a) Where thet'c is a clisPilte otr eleclronic lr'ansmission ol'elcction r.csults. tlrerr thc

nlarrual clocun-icnts shoLrld be r-rsecl.
b) 'flte electiotl o{-flr:inls who cause nLrtlillcation ol an clectiorr bccause of thcir.

acts of ontissioLr or conimission shoLrld bc.iaitecl.
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4) Dr'. I)uncan Ojtvrug-tr)cran, Atr.ican I{ilz:tr.cne I-.ax, Scirooi

I-Ie subruitted as ft>llovi,s-

a) 1-he riglrts protcctccl by Article 38 of the Constitution oi'l(enya are actualizeci
tl1r'ottgh tlre electoral s,vsteur as set out Clrapter Seven of the Cr:r-rstitr-rLion.

b) tjnder the detlocratic fbrrn of the I(enyan Government an election is the
ultintate expression of' sovereignfy o1'tlie people ancl the electoral systenr is
desig,ecl to ascertai, a,d inrple,re,t the will of the peopie.

c) 'I'he beclrock principle o1'elcction dispr-rte resolutions is to ascertain the intelt of
the voters ancl to glive effect rvhenever possible u,hile r-rpholding the principles
that underlie a ir.ee and fair.election.

d) Therc is r-reed to olarifl, the circumstances that u,cluld ieacl to the absence of the
Chairperson oi. the IEBC

e) A recluirement be put in tlie Bill that in case of a nLrllification of an election,
there lvas need fot'a coufirrriation fi'ont the cancliclates that they rvill participate
in the relteat electiclu.

0 T'herc was r1o uced of punishing electoral officials who lefuse to sign tfte
dec.laration forms )/ct such omissions r.vere regardecl a nullity in the same Bil{- -

5) Ms. Stacy Saida Chcpl<emoi- citizcn of Bomet
She subrnittecl in stpport ol the proposed amencLnents to the election larvs ancl the
Bill. She further observed that manual transmission oi'election results shoulcl take
precedence in case of discrepancli bs1rr..n the manual system ancl electr.onic systeni.

6) Dr. \4/aslrington Mal<orliugo
I{e subrnitted in sLtpport of the proposecl amenchnents ancl inclicatecl that the
ameudtnents are itttclauretttai atrcl critical. I{e supporteci the amendmcnt tl-rat seeks to
expand tl-re clefinition o1'Chairpcrson in Clause 2 to alloi,i, the vice Chairperson or any
other Cotnmissioner to zlssLrmc tlre rolc o1'the Chairpersoi-r. In aclclition he obsen,ecl
that lhere is need to r-rphold the supremacy o1'the manual trapsmission of election
results. Lastll' he strbtnittecl in support of thc proposecl amendment to Section 83 of the
Election z\ct.

7) Mr. ilnbriei N{uthuma,'{'clecomrilunication Enginecr

ile strbnritted in supporl of'the proposecl anrcnclmcnts. IJorvever. he proposccl that
sectiotl 39oftheelectionAct,20llbeamendecitoprovideforelectroniotransrnissiorr
o1'electiou resttlts only ancl clo arvzr),r,r,iththe urapual trapsmissiop of electiog results.

8) XIon. .lacl<son N,Iwalulu, fbr.nrer. Member. of parliament
FIe submitted in supDort o1'all the proposecl arnendrnents to the election lzrw,s since

they are pt'ogressive in nature ancl seek:; to affinn the sovereign u,ill of the people.
I-Ie fr-rrthcr proposed tl-rat the corlniittee shor-rlcl consiclcr corning ui.l u,itli a provision in
the Rill to compel the Illllcl to train eler.:tor.aI officials adequately.
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9) I\4r. Charles T'rrilu ()kurnu-Cltnirnrnn, Ilunge lt Waznlendo
IIe disagreecl u'itli thc proposccl anrerrclrlcnls Ibl thc lbllou,ing rcasoirs-

a) fhe cltn'cnt political climatc \vzrs Lurpre(lictable ancl polhrtccl ancl thcrclbi'e rvas
ttot the right tirtrc to utrclertal<c arrr,rrclrnents to the clectrons larv. instczrd.
dialogr-re bctu,een thc tr,r,o contestirrll l)olitical parties shoulcl bc cncoul'aged.

b) 'lherc \\/zis no tirtre to aclclrcss thc issLrc ol'an acting Chairpelsorr ol'tlre ll:ll:lC
and therc shoLrlcl bc no antic'iltation o1'his atrsence.

c) 1'he sevcl'e piutishnrcnt proposccl on electoLal officialss r,i,lro lcfirse to sign
election cleclaratior"r rcsult forms u,as political ntischicf.

10) NIs. Nice I\{utholri X,[buru-sturlcnt [,c:rrier, I..enyatta Univer-sitt,
Slie strbmittecl in sultport ol- the proposecl amcnch.nents to the elecriorrs lai,vs tbl the
foIloiving t'easous:

a) Clause 6 o{'thc Ilill
-pt'ovides an opportunity lor pelsor.ls fl'om othel profcssionals to be appoir-rteci
Chairperson of Illt]C:
-Rentoves the risk o1 paralysis ol'the lllllCl:
Ilnslt-t-es tliat tlie clecisions oi' IIIBC aLc - unanimous to zlvoid internal

disagrecnrcnt.
b) ClaLrsc 1i that seel<s to aurcncl thc l:lectiorr Olltnccs z\ct,2016

-sceks to raise the profilc of'tlte role playecl by presiding ancl rcturning oflicers.
-etilrances penalties lbr u,illlirl or clelibcratc f?tilure to sign election clocLrments or
talsifi, electior-r clocumcnts by election oI'lrcials.

c) Sectior-r 29 itnplements a Constitutional (lourt's dilcctivc irr the case of Petcr
Solomon Ciicliila vs IDIIC & ernothcr ,2017 

| el(l,lt.
cl) Amenclurent of'scction 39 of'the lrlccl"iorrs Act.201i ensures that the lailr-u'e o{'

teclmologl, duriug the transr-nission o[' clection rcsulis rvill not deny Kenyan
votcrs theit'sovcreign rvill, since thc ritanual results u,ill bc c<tnsiclered.

c) Arnendutent to Sectiou 44 o1' thc clcction Act sceks to clclcte surbscction (8)
u,hich had i:stablishcd Illectiorrs '['cclrnologv Conrniittce rvhich u,as cleclarecl
utlcclustituLional by thc Iiigh Court in Kcrtncth Otieno vs Attorncy (ieneral ct
arrother l;,20 11 | ct( LR.

D Atnendt'uent to Scction 83 ol' thc clcction Act will ensr-rrc that teohnical
considcratiotrs clcl not overlidc thc sLrtrstartr:c ol'the vote ancl tlrelclole Llpholcls
the rvill of thc people.

g) Amendmetrt to Section 86 givcs efl'cct to Article 138 (l) of'the Cor-rstitr-rtion o1'
Ker-rya.

I i) il4i'. Peter rtlttungit-I(en5,a N:rtional [,rnion oi"I'eachcn; (I(lrltj'tr')
lic sr-rpported [he proposed artrenclnrcni Io tlre clection larvs. In particuleu' he
sLtllported clauscr 2 to expaud the dcllnitit>n of the chair'pcrson to aliovv thc vicc
cl-rait'pet'sou ot any othcr commissioncr lo assllule the role o1'the Chairpelson.

i2) Vir'. Oliver Kipc!rurnba i\{utai
llc slrbmitted iu sulrport ol' the 1-rloposccl anrenclmcnt o1' the clection larvs as
containcd in thc bill becausc the1, sccl< to protcct the sovclcign r.r,ill of the peoplc. I.le

4



lurther observed that there is need to lrrescribe punitive nreaslrres against elcction
olficizLls rvho fhil to clischarge thcir ciuties as reqr:irecl Il1, l2i., Finally hc rirge:ci

I(euyiLns not t,ievt, the proposed anrendments tluor-rgh tlre cleniocratic ienscs or
cor-rstirr-rtion ancl not political lenses.

13) ivlr. Mohammcd .,\bdulatri
I-le submitted in opposition to the ploposecl amendments notir-rg that the timing u,as bacl

because of tlie prevailing political cliv'isious in the Countrl,and r-rrgecl the Cornmitteethe
halt tlte process.

l4) Ms. Velah I(adeiza, Iinginecring stutlcnt at Kenyatta

Shc submitted in opposition to the aurcnrlnrents because shc reacl rralice especiaily on
the amentlment itr C'iause 2 of theilill which pl'oposes to allow the Vice Ohairperson o1'

tl-rc Comrnission responsibility to erc:t as Chailperson in thc event o1' absence of the
Chairperson of the ILrdcpendent liiectoral ancl iloundaries Connrission.

She urgerl lhe Comnrittee to consiclel conseitsr-rs building by the two politieal parties as

thc \,vay forwarcl.

iVIr. IViIN.NO. .ISSCLL,/ 0L7 120 t7 ANY OTI{EIT }]{JSINIISS

ivlembers observed that there u,ere fir,e peopie rviro did not get an opportunitl, 1o present

their subrnissions and it was resolvcd that they u,ere to be accordeci the opportunity to
prosent their rnenroranda cln Wednesclay,4'l'october,2017 fiorn 9:00 a.rn.

N{[N.NO. JSSCtrL/018 /2017 AD.iOUIINITzIEN'I .,!ND I}ATE OF T.I-IE NIIX.I'
N{ITI]T'ING

I'lte meeting \.\/as ad.joLrrnecl at 5.481tnr. l'hc next meeting u,as scheclulecl for Wednesdar,,
4th ct<rbi:r, 2011 trt 9:00 a.nr

ON. \4{LI,I AM CIIEP'I'{'N{O, i\,[I"
cl()-CFIAIltPirlllSON.

SIiN. Fr\TliII{,A ADAFI DULL,O, NIi'
CO-CFIr\l I{ PI4RSON/ DEPII1'Y
ft'I A.I0 lUl' Y LE r\DBId.

DAT'E
ir., ?p.rt.
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MINUTtrS OF '|I.IE TTJXRI} JOTFIT SX.T'T.ING O}I T.T{tr SEI-IIC.I. COM.MIT.TT,ES
OI{ EI-EC]TTOT..{ I,AWS, 2017 OF IXX'Fi TEI}i, F{A'IiONAL ASSIIIVIBT,Y ANT}
TH[t SEFIAT'E HELD oN TUBSI]AV,3ltr) ilcTor?rrR, 2017 IN co[rNTY IIlr[,I-
GITOIJNI} FI,OOR. T}OARDRO{}M, F,4i?.X,IAMIINT tsUIT,DINGS AT' II.3O AM.

P]lltSENT - NATIONz\L ASSBMIIX,Y
f . i-lon. Williain I(ipkirrlr: Cheptrlnro, MP

2. Llon. Gladys.lepkosgei-Boss Shollei, MP
:i. I-Ion. Isaac Waiircnya Ndirangu, MP

4. I-lon. .Iennifer Sharnalla, MP
5. I-Ion. Alice Muthoni Wahome, MP
6. Ilon. Ali Wario, MP

1 . IIon. (ieorge Gitonga Murugat'a, MP

8. llon. Stanley Muthama, MP

Co- Chairpers0n

l. Sen. Fatuina Adan Dullo, MP Co- Chairpel'sorl, Deputy I-eader of Majority Party

2. Sen. Paul Kirnani Warnatangi, MP
3. Sen. Johnson Althur Sakaja, MP

4. Sen. Aaron Cheruiyot, Mp
5. Sen. Naorni Jillo Waqo, MP

,4POI,OGI'I'S
l. ['[on. Adan I-laji YLrsuf . MJ]

ilN A'fTilNDr\NCII. MIIMBIINTS OF T'trIE GITNB}TA{, PUBI,IC

(Attendance list is annexecl)

1. Ms

2. Ms
3. Mr
tl. Mr
5. Ms

6. Ms

1. Mr
8. Mr

Mary Chcsirc

Firnrny Chcplcivony
(ieorge Gazcmba

SarnucI Kalama

Karreita MLrsyol<a

Ifalinra Ilusscin
Victor Bett
Cliarles Ngzrtizi

SECRETARIAT
I)eputy l)irector. Scnate Corltnittee Sclviccs

Principal Cierl< Assistant, Senatc

Senior Clerk Assisl-ant, National Assembly

Cllerk Assisl-ani, Nzitior-ral Assernb ly

Clerk Assistant. Scnate

Clerk Assistant. National Assembly

Clerk Assistant, Senate

Clerk Assistant, Senate
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9, Ms

l0.lvls
ll.Mr
)2.lr4r
l3.Ms
14. Ms

I5.Ms

.icttiintah Waiqu,a

i,uc1'Radoii

,Tererl1, Cltallari

Salem I-oxrt
Dorccri I(alani
Iriona l.zlusili

Clerr e I(iclontbo

Lceal (ioLrnscl. irlational Assentbll'

Legal Clourrsel" Scnatc

Legal Clounsel. National Ariseurbll,

[.cgal (]or,rirsel. i{ational Asseurbll,

I-,e_sal Courrsel. i"lational Asseurbly

I{esearch Olllcrer'. National Assenrbly'

Ilescarclr Otllccr'. Senate

MIN.hlO. JSSCIil-l1212017 I'}RIlLiMtrf.{AIdIIl]S
fhe urceting contrllenced at 9.30arn r,vith a rvorcl ol'pra1,1.t' lronr Sen. Fatuma Duilo, MP
{bllorved by a roLrnd of introcir-rctions.

IvitrN.NO. .)SSCIIL,/I312017 ItEN{AltI(S FIIOM TFIE CO-CFLdIIIS
l-he Chairs briefccl the mecting that the colrntry is prcparing lbr a liesh prcsiclential

eiection lbllorving the nuiliircatiou oI'tlic prcsidcntizri ciccl.roir b1, the nra.joritl,.jLrdgemerlt

of thr: Sul.lrcrlc (lilrrr'1. 'i'hc bill Llclirrc thc tu,o Sclcct (lorrirnittccs is tlrc Illcclolal lau'

(Attrcnclment) bill tliat sr:cl<s to arrencl scctions o1'the Lrlcotion t\c\.2011, Il:llC Act anrl

the ljlection Oilcnccs Act, 2016. I)ursuant to Articlc Il8 o1'tlie oonstitution recluires

ltarliatnctrt to unclertalic comprchcnsive pLrblic ltartioipatioil ol.r all business bel'ore it.
'I'hey further reitcrated that Lho tr.r,o Sclr:ct (lontrrittcc:; arc lcgally constitutccl ltursuant to

starrding older 127 (2) o{'thc l\ational AsscLnbll,Startrling, Oi'ders ancl standing older 134

o1'thc Scnatc Stancling Orclcrs to cor"rsicler thc ]'.lcction Iarn,s (err.nenchrent) llill, 2011.

-['he1, 
{1t11',er infortred the rrecting that thc Cruru-rittccs lravc [cLr (10) clays to consicler the

llills and prcsent its leport to []oirsr:s o1 l)arlianrcrrt ancl Lrrgccl Menrbers to tal<c note oi'
thc limitecl tinrelines and rcrnain oontntittocl.

'I'lie Cil-Chairs c,tnpliasizcd on tlrc iLnpoltance o['llublic piu'ticiltalion as cnshriirecl in
ArLicle llB ol'the cor-rstitLrtion ancl inlbrrlocl l"hc nterubers o1'thc public that thcy will bc

accordccl anon opportunit1, to plescrrt their vietvs to thc (lomilittcr:.

MIN.NO. .ISFJC E,L/1 4 IzO I 7 I}UtsLIC STJI}iviTSJSI(}NS O]Y'FIIII EI-ECT'TON

LAWS (Ai\'IEi{i}f\4IiNl') l}-[[,L, Nr\TiONAt,
I\SSEMBLY illi,i,S i\if). 39 OF 2017 A.NI) TIIE
ELtrCl'IOliS r.AWS (AMLNDMTJN'I') BIL,tr,
Si'NATB BILLS I'{(}. 3 OF 2017
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l'he Co-Cirait'persorls ol''the Comn:ritlees u,elcollleci lr4r'. Stephen Chcboi rcltresentilg thc
Notr-Governttretltetl Organizations Coirncii to urake liis presentaLiop. Iic consequentll,
subrnittecl as follou,s :-

1) The Non-Governtmerttitl Organizatioils {)ouncil(NG0 Cotrncil) Presentecl by
Stephen Cheboi, Chair.nr:rn

I-le urged the Coumittee to observe inclepenc.lence ol the three arms of Governruenl
and work to ensut'e acoountability of the Inclependent Electoral and Bounclaries
Comrnission (iEBC) as an independent institutior"r with the mandate to spearheading
elections.

He further infonned the Courrnittee that thc NGO Cor-rncil supports the pLoposecl
atnendtnents. In particular hc submitted in sq:port of Clause 2 of the Bill that seeks
to atllend section 2 o{'the hidependent Electoral and BoLrndaries Cornrnission Act
2O1l by deleting thc clefinition of'the lcrrn :'chairpcrson" anci substituting thlrefclre
to tneatl, "chait"person lnearls thc chairperson of thc Comrnission appointecl in
accorclance r.l,ith Article 250(2) of the Constitution and in absence of' the
chairperson, the vice chztirperson, or such other person acting as the chairperson i1
absence of both the chairpcrsoil and vice chairporson.

In Cliause 4 o1, tlre Bill on quorlurl the Cbr-rncil proposed that quorum fbr the
purpose of conducting btrsiness of tlie Cornntission is raiscd fi'om 3 to 4 oi the
tnei bers. On the tirning ol'introcluotion of the Ilill. the Council rvas of the vierv the
tirning was appropriate eurcl hcncc parliarncnt shoulcl fast track the consideration of
the Bill.

2) Mr. trlijah ole Mctyan- Businessrna' (I(a.ii:rcto cou,ty)

IIe expressecl conccrn on thc por,i,er being vestccl on the r,vill of Kenyans and that
lndependent institutions siroulcl not intcrfele ivith the sovcreign rvill of the people..

IIe sr-rbilittecl in sultport o1'thc proposocl arnr:nclment bill. On Clar-rsc 2 of the I]ill.
Vir. Elijah indi<;aled his firlli, sLrpirort o1' proposecl arncnchnent as cun.eltl1,
contained in the llitl and buttressccl lhat point that the clcfinition ol'the
Chair:pelson nceds to cxpanded to make rof'erence the Vice Chairpersorl 0r an\,
other Cornrnissioner to act ancl ciischarge thc functions of the Chairperson in case
of thc Chairperson's abscnce.

3



3) tVII'. I{illal'y .}uln:t Vitiou5,i (\/outir and \/otu' fl'onr LEir}lr Wcst Constitueirc;,,
'frained Conserva{ionist on \\/iIc!Iif'e h{atters)

I-le subnrittccl to thi: (lorrnriitoc as; Ibllon,s:-

'l'hat 
he ivas itr slrl)port of'Claursc 2 ol'thc llill as containecl in the Ilill. On ClaLrse

6 o1'the llill. hc cntphasizeci i"hc usc rnanual slu.stcu.r in tlrc clection rnariagcutont

especially in placcs lil<c LarrLr rvith challenge of nctrvoi'k connectivitl, and poor

transporf infi'astrr-rcture. 1n adclition ]re oLrseri,ed that pcrsous to ltarticiltate in h'esh

presidential clections shoLrlcl bc the oncs u,ho successlully pctitionecl the Sultrcme

Court. Lastly hc prolrosecl to tire C'onrn-rittee that Cllause 1l of'the Bili dcaling r.vith

penalty against alt)/ elect'on oljlcial who lails to coniltletc or sign an election

documcnt be.lailcd fbr a period of llve \/cars u,ithoul the option ol'l.rne in orcler to

cletel election olficials ft'orit nral<ing such uristakcs.

4) Mr: C--hristopllgr Mulirguli, :r l.,alvyr:r'

lle sr-rbrnilted in support o1'thc arnonclnrcnt bill. In parLicular. hc sLrpported cleruso

2 of thc bill on the deflnition o1'tire Chairpcrson lo alkxv the Vicc Chairperson or
any othcr Comniissioncl tcl acl as Chairltcr'.son in case of his ur ircr abscnce. 'I'fris

r,r,ill ensurc srnooth rLrnning o1'busincss oi'the tlommis;siolt.

On the issue o1'qLrali{ications ol'thc Chairperson of thc lllBC. Mr'. MuragLrli

slrpportod the attronch.nent to allorv other proltssionals rvlio erre not lawyers by

prof'ession br-rt qr,ralifiecl in otlicr professions [;c considerccl to chair the

Clomrnission. On the transrnissiorr ol'clection results, hc u,iis observecl tha{. it can

bc clotte bclLli rnanrrally ancl clcctrr:nicallv lrut u'hat ntattcrs ntost is that thc votcs o1'

tl"rc pcoplc shoulcl ooLrrlt. Lastll, on clausc l1 o{'tltc L}ill, hc Lurclerscorcd lhe neccl

to crilrinalize izrilurc by electiorrs ol'ficials u,ho liril to cclmplctc or sign ck:ction

clocuuretrts. ln this rcgard hc inclicatccl tlrat thc.jail tcnn ltroposed is cnclugh to

sel've as deterrent b1,311ror.rc tvho is; appointccl as an clccticln official.

5. Mr. ilvans llitange, Auclitol'

Ilc subLnittecl in sLrpporL of thr: proposed bill horvevcl irc expresseci oouccrns a:; to

the timings o1'tltc introciucLiorr ol'thc Ilill. l-le firrthcr otrscrvcd Parliarnent shoulcl

r.r,ait ancl itrtroduce the amenrlrucnts at later sta_qe lilr firtr-rlc elections.

6. N{I'. Abcl Oncliari, 1'olic;, Rescarchor'
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U. African Illectoral
Coordinator

I-le submittecl in surplrort o{'thr: Ilill. 'l'he 1'ollor,i,in-q i'i'erc the Clauses he Iuily

sr-rpported,

a.) Ciause 2 o1'the 13ill. by inforrning the Corrtnittee that the Ciause'uvould evade

a crisis;

b.) Clause 3 of the Bill, by infouning the Cotlrnittee that thc tnove is welcomed as

it cloes not iirlit chairinanship to a certain profession ar-rd insteacl opens it up to

all the other profbssions.

c.) On clause 6 of the Ilill, he observcd that the tnanual tt'ansrnission of election

rcsults shoulci prcvail over electronic l.ranstnissiou o['t'r:sults ir-r case of'

rliscrepancy. Manual S),Stem provicles a l;rirnary sourc)e oi'all clooutnetlts'

7- Clnusc 11 of the Bill on pcr-raltl/against election ol'floials rvho ftrils to cotnplete ot'

sign electlor1 clocuurqnts is gQod and rvill set've as dctcrt'cl1ce to election offucials

who could fail to ccxi-tpleio eleotion clocurnents

OLrsel'r,ation Group, flr. Keuneth ()rengo, Regional

I-Ie subrnitted in favour of the proposed Ilill as follows:-

a.) Clause 6 of thc Bili- b1, ilforrlir-rg l-hc Corurnittee that tire ir-rsertion of the term

n1ar1ually transmissictn of election results r,i,ill address the issltes raised in the pasi

elcction.

b.) On clause 9 of the llill that seeks to aurencl Section 83 ol'thc eleotion Act. by

ilfbrrning the Cornmittee that the Suprerne Court in its rLrling onlv [bcused orr the

Act ancl tiie Constitr-rtion and did not consider rvhcther thc uon-cornpliance llart
rcalll, affectccl the clections results as announced by thc IilBC. I-lc infbrmecl the

c6grpittee that the phrasing o1' the rvorcl "or" bc relllaced r'vith "and" is a

vvclcorncd rnove.

c.) C)lar-rse 11 of the Rill on penaltl, prescribed in the Bill is loo leuient.

9. Charlvins larv Consulting, l'resented by P4r. Charles l(alya

Mr. Charles subnittccl in the opposition of the proposed bili. Iir particular hc

disagreed with thc follorving clauscs

5



a.) claLrsc 2 .1'tlrc lJiil. b-v irrir.r,irg thc Lror,,ittce th.t rhr-rir. crrrcs;lio, l'as ,,
ll'hethc. I)a.liarlciri can cnacl , la*, tirat pc,lits i* or.riinar)i ,rerrbcr.or, a
cotltllissiOil to 1lcIl'b|rll a lirrrction r.r,hir;h thc []orrstitLrtion vests irr thc
Cha ir'llersor r oi' the Comrriission

b ) Clause 4 ol'thc llill sccl<irtg to rctlLtce quorum lbr concluct of brrsi,css ., tlie
basis that this is not lte n,cll arlviscc.l sinoc a nrinoritl,could be rnake clecisions
that bind the rna.ioriry. Iie Iiirthcr' ploposccl that the eugrLrpr bc half' of. t5c
mernbers oI thc Commission.

c') Arncndurent of Section 6(l) of thc IEilc, by inlbnning the con,rittee that
thcre is Ileecl for a 1,n11ryol'S bacl<ground in the task ol' a chairper.son asj
euvisiot]cd in thc consti[utitttr ancl as cornpal'ecl to the rlorin il gther cou,tries.

d') Arncndtnent o1'seclion 29 ol'1he l:rlcction Act, that clelotion of'this sectio, i,r,ill
--etrable a presidenlial cancliclaic io be norninarecl by pcrsons fr.on differ.ent

political parties. It vi,ro,gIiril,r, i.te r.prcts thc poritioaily party s1istc,.r in
cairvasiug of'PoliLical olllces ancl crocles thc loyalty ia,ithin political ,a:.tics.

c') A,ic,d,e,t ,f sectr., 39(lr)) oI tirc I:rcc{io. Act 20r[, bi, i,ii:,,i,g trre
Corn[rittee that tlris propctsccl arncnclnrenI ignores thc historica] cortext ftrr. the
use o['technologt' as sct out itt tirc Kricglcr I{cport. ]rurther they iplo.necl t5c
Cotrrnittee that the arlenilnrent lt)a1, bg zrbusccl b), ntzrnual temperirr_t u,ith thc
results ancl is further cotrtrarlr to Article 8(r(cl) o1'thc Clonstitgti6p of l(enyer.

[.) Amonclrrent to Scction 4ri(.5) ol'tlrc l]lcction r\ct, b1, inltrrmir.rg the Cclrnrnittce
tliat it rvill nral<c it po.ssiblc firr ll.rlJC to holrl trn-atrthcrrtic clections in tlrat
llrBC cannot aLrdit the IO'l's1,51s111.

g.) Amenchrc,t ol'Sectio, g3 .{'trrc r:rcction Act
ol-J'end.s Article Z (4) of' thc Constitutioir.

rs uncor.rstitul.ional sincc it

h') clausc ll oi'thc Rill seekinlr to anrcncl scctior-r (r(r\) gi'thc Elccti., of.li:nces
r\ct, bf iniblnring the Cortrrtiittcc that or-r punir;lring pr.esiciing al6 rcturning
olficcis t'i'ho al'e lesllonsiblc lirr ei'l'ors ancl onrissions i, election r.csr.rlt
declal'atiorl lbrrlrs tvoulcl bcr it'onical irr that thosc silnrc cirol-s rvhich u,orilcl lancl
one i, jail fur -5 years ca'rrot irr'aricratc a, erecti,r.

l0.I(enya Livestocl< R{arhetiug I}odr,,
C'hairpel.son

llreserrted by IWr. Duba AIi .y'riilcr,

6



l'le subtlittr:d iu supltcu-t o{.thc llill

a') (llause 2 of the Bill, bf inibruring the Comrnirtce that this is a welcomcd
and acceptable move.

b') On the qualification ol'the Chairperson oi tiie II:iBC, he sLrbrniil.ecl iliat any
othcr qLralified pr;rsoit r,i,ho is not necessarily larvyers be appoilted a

chairlterson of the Commission.

I-ior'vever, on Clause I 1 of the Ilill, which proposcs to prescribe a penalty of five
)/ears .jail tenn against an elcction ofI,'rcial rvho krils to complete ap election
docutnent, is too punitivc and consequently he proposed a reductiop of the jaii
tertn FIe further obset'ved that there is need stagger the eiection aircl hold at least
two clections on different dates.

i1. Organization of National Ernpowcrnrerit, Presenterl by llen.ii Ncloio

I-Ie observed that thc tirnirrg lor the introclr-rction of the Ilill is not appropriate . FIe
fi-rrthcr obscrvccl that .jailing clcclion olficials ivlio Iails to cgmplctc elcction
docuinents will not help but challengecl thc legislators to address the root cause ol.
misrnanagcment of the electoral process.

12. Mr. itobert owango, rttil civil servant (F{omabay county)
I-lc srrbmitted in opposition o1'thc Ilill. Flc emphasized the leed fbr parliarnent to
ensurc peaoc and r-rnity prevails in the Couniry.

13. Ifon. I(alelnbe Ndile, Fornrer. IV[.p ]Cbwezi
I-Ie sLrbmittecl in sultport ol thc pr-oposecl bill.
Clauses -

Ilc lirlly agrccd u,itii tho lbllor,ving

a.') (llausc l1 oi' the Bili, by infbrming tire Cornrlittee thai pelalt1, for
malpractioes during the eleotioneering pcriocl shoulcl be severe.

b..) Clause 3 of'thc bill that sc.eks to arlend Section 6(1.1 of ttrc iilection Act,
by infbnning the Clornurittee that ouc neeci not to lre a ,-^11,y0r. to be
altpointed as a chairperson of the il:jlltl.

c.) Arncncltncttt of Section :19(1D) of, the Election Act, by inlorrning the
Commitlee thal" he supported the manual systcm of transrr-rissiol bl,sharing
his expericnce olt a pctition he irad on his cluest for a parlialnentar_\i seat ancl
that petitions on recount shoLrld be providccl for alrJ the rvinlcr of the
rccolrnt declalecl instead of going bacl< to clection.
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MINU.I'ES OF- T'I]E SECOND .}OI|-,JT' ISTT rIhli; OF THE SEI,tr,C'T
COI!{MI'I'T'EI!S OMLECTI(iN tr,AWS, 2017 il [,' BOTH TI{X] |{ATIONAL
ASSEMBLY AIVD TT{E SI'NATIi, HELI} C}IY JViC}Ni}./IY, 2ND OCTOB}'Ii,20i7 IN
COMMI.I.TEI' ROOft{ 7 rdATI{ I}A}ILIAII4III{T II{JII.,DII\GS A'r 3.OO }}M

PRESF]NT' - J\iA'T'ION,4L ASSEM I]LY
1. I{on. V/illiarn l(ipkiror Chcpturno. Mp
2. I{on. Gladys.lepkosgei-Boss Shollei, Mp
3. Hon. IsaeLc Wziihenya Nclirangu, lvlp
4. FIon. Jenniftr Sharnalla, Mp
5. Ifon. Adan l{zrii Yussuf , Mp
6. Ilon. Ali War.io, MP
l. I-Ion. George Gitonga Murugara, M1)
B. I-Ion. Stanley Muthaura, MP

( lo- (lhairpcrson

PRESEJVT- SENAT}I
1' Sen, Iiatuma Adan Dullo, MP Co- Cliaiipcrsou , Deputy Leacler Majority party
2. Sen. Johnson Arthur Sakaja, Mp
3. Sen. Aaron Cheruiyot, IvIp
tl. Sen. Naomi Jillo Waqo. Mp

APOI,OGIES
L Hon. Alice Mr:thoni Wahome, M.i)
2. Sen. Paul I(irnani Warnatangi. Mp

iN ATTITND,,{NCtrT
I. Ms. Mar',r, Chcsire
2. Mr. (ieorge Gazemba
3. Mr. Sarnucl I(alarna
4. Ms. Ka_r,ata i\4usyoka
.i. Ms. Jenrimah Waigrva
6. Ms. Lr-rc1, I{adoli
7. Mr. .lerem), Chabari
8. Mr. Ilonalcl Walala
9. Mr. Salenr i,orot
10. Ms. Flaliina Iiussein
I l. Ms.Doreen l(aran
12. Ms. Iriona Nlusili

Deputy I)irector. Senate Comn-iittee Sorvices

Senior Cler:li Assistairt, National z\ssernbly

Irirst Clerli Assistant. National Asseurbll,
Clerk Assistant, Scnate

l,egal Counsel, National Assembll,
Legal Counscl, Senate

i,egal Counsel. National Assembly
Legal Clounsel. l.lational z\sscurbll,
Legal Counsel. National Assernbly
Clerk Assistant, National Assembly
Legal Counscl, National Asscn"rbly

I{esearch O ['ficcr:. National r\ssen-rbly

1



13. N4s

lzl, Mr
1.5 iVir

16. Mr
17. Mr
18. Mr

(llarr: J Kicionrbo

.lzurcs N4acharia

.Janrcs Ngusl,a

,lohn iv{ungai

Ilotlgers Kilugyii
llirginc Lutcshi

llesearch OI'l roer, Sonatc

N4ecl ia I{e lritions O fliccr'

Sergearrt z\t Amrs, Senatc

Sergcartl At Arms^ Natioutrl Asscrrbll'
Audio ollrcer

Ar-rclio oJ'llocr'

P iorr o.ie ci rrr',',.,",il,r-.,.'r t .l usti fi catiorriltal i onalc
Ior the proposccl

ar-nc:ndtttent

MIN.NO. .ISCEI,/06 DAIT I'ITF]I,II\f INAT{IIIS
'l'he mcelirlg conllrenced u,itli a u,ord 01'pravcr fi'om Sert. Aaron Chcruiyot and the

agcncla of the LneetinSr u,as adopted aflcr having been proposcd b1, Sen. Aarott

ClterLriyot, M.P ancl scconclecl by ilon. .lcnnil'er Shamalla, MP

MIN.N(}.JSCEL/0712017: RITMAR.[<Si]YCO-CI{AtltS
'l'lre nreqting was br'1et'ecl on thc upcouring prrtrlic healing schedulccl lbr-l'Lrcscliry :n tu
'1'hr,rrscla1, 5'l' October ancl thc nlcn')orancla reccivccl h'orn the publio.

lvili\.NO. .lSCIIL/081],01'/: {lONIill{lvtA'l'lOFl OF PI{EVIOtIS MIN{JTIIS
l'lre Minutcs of the Ilrst Joint Sitting hclcl on SatLrrclay 30'l' Septctnber.20lT vt'erc

conl'rnned zls a tnle recorcl of'the cleliberations o('the ntectitrg liat,ine becn proltosed b1'

the i-lon'Yttssuf l-laji, MI' aucl secotlded by thc Ilorl' Gladl'5 'le1:l<osgei-l]oss shollei' MP

MiN.NO" JSCIIL/0917,{iI7 T'4A'tr'i'EITS AI{IIiINC
tJrrrir:r' thc minutes ol' LIic, [irst sittiirir hcltl on Satrrrclal, 30tl' licptcmlrcr. 201], on thc list

ol' the merlbers prcscnl. tlrr: rruri-rc o1' [hc, Ilon, Aclan lta.ii Yussr-r[' u'uts ittaclt,ertcntly

rccorclccl as the llor-r. Adan Ilali YtrsLrl. Ml) ancl lastly the nalttc o1'thc Llotr. Johtlsotl

r\rtlrur Sal<a.ia, MI) as llon. .[olisoti Arllrtrt' Sal<iija. Ml).

I\tfN.N(}. JSCBL/01ltl?.017: lll{tltF ON'l'llti l,ll,EC'I'ION L,LTWS (AMi]NDMITN'[)
BII-L, NA'l'iOI\Ir\1. ASSEft'lIlLV BII,LS N(). 39 OF

2017 ANt) 't'trtE ELIICTIONS I,AWS (AMENDITICI{T)

BILL, SI]NA Ii BII,LS NO. 3 OII 2OI7

'l'hc i-,cgal team toolt thc rLrcntbcrs through a [iistory of the ]rlcc,toral Ltitvs in the couutrY

ft'oni i991 to 2017. The nrcmbcrs \\/el'e also takcn through theproposccl atnendtnents

clause b), clause as tabr"rlated bciorv;

(-'laLise SSLIE
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2

Definition of' thr: ternr
Chairpersoir

'l-his clause seeks tct atuetrd the

definition of' the terrn "Cliait'pct'son"
in section 2 of' the I[rl]C Aot as

follows--

"chairpeLson" rteans the
chairpersou of the Cotnurission
appointcd in accordance r.i,ith

Article 250(2) of the Constitr,rtiorr

and, in the atrseuoe of thc
chairper.son. the vice-chairpcrsorl, oI

sr-rch othet' Irerson acting as titc
ohairperson in the absence of'both
the cl-rairpersolt and vico-
ohairperson.

This clause seeks to atneud sectiott
6 of the IIIBC Act by dcloting
subsectiorl (i) and substituting
therefor a nc\\i subseotion ( 1) as

1'oilows-
"(l) A person shall be clLralifiecl for
appointment as the chairperson of
the Comnrission if thc person --
(a) liolcls a dcgree lrtttl a

recognized university in pLrblic

adrninistration, pr-rblic 1l nanoc,
go\/en1a1tce. elcctoi al

nlanagenlent, social asigllsc:, or
lar,v;

(b) has proven experiettcc, itr any

of the fields speci{ied in
paragraph (a) oi not less than

I'rfteen years;
(c) rnects the requircurcttts of

Chapter Six of the
(lonstitution"

'fhis oiausc seeks to anrcncl section
6 of the IEIIC Act bY Lu'o new
sLrbsections itnmecliatel-r' a[tr':r

I'he proposecl

amendrlcnt r.r'iII enslrre

that any other'

comrnissioncr catt itct
as the Chairpersoit in
the errent the

substantive
Chairpersou is

inclisposed. l'his is in
line with Lrttcle259
(3) (b) of the

Constitution.'j-his rvill
help to avoid vztouLlit')

and rnake thc
Comtnission lrx)re
eilective
Tire proposecl

arnendurent u,il I ailorv
pcrsons who arc

not necessarill,
|n11ilers to be eligible
to scrve as C)hairpersor-r

oi'the lllBC

'1o avoirlvaclruru and

rnzrkc tho (lorlmission
morc cl'l'ectivc in terms

3 Qualiiication fbr

appointment as

Chairperson

Chairing o1

Cornmission Mcetings
in the zrbsence of'the

a

I

3

Clha cl'son surbscctiott as l"ollovi,s '



o1' r'Lrnning thc busiitr:ss
o f' thc []clr rrnt iss i oir

Quorurm 1br
Comrnission mcetings
eurrl clecisi on-ural<inc

"( lA) ln the abscnce ol' Lite
clttrii'pclson lbr an,r, roitsolt, litc vicc-
chair'ltcrsctri shall zlssLurjc thr: cluties
ol' tlrc chairper.son erncl cxcr-cise tlic
por.r,crs ancl r.csponsibilities of. tlrc
chair'1tc:r'scln until such tirtre that
anothc:r' ohairlterson shall br:
appointecl.

(ll]) ln tlrc absence o1'thc
chairltclson and the vicc-
chair'ltersor.t. rtrembers of thc
Contrnission shall elect fi.onr
amonllst Ihenrsehres one ol. l.ireir
ntulltcr to act as the chair.per.son anrl
exclcisc thc porvers ancl
responsibilities o1' the chairpcrson
tuntil such tirne that another.
cliai crson shall bc a ointccl"
'l'lr is c la use s;cci<s {o atlcltrl
Pzuaerarph -5 ancl 7 of the Sccond
Schcrlurle to thc I]lllC Ac1 to reacl as
lbllor.r,s -

'l'hc prcposecl
an-iendntent. is to
cnhancc cfl'ecti vcn css
rn cleciston making by
thc Conrntission

5. 'l'lic qLlol'uut fbr thc corrcluct of
bLrsincss at a mccting ol. the
Contrnission shall bc at icast *'ive
rrcr,nl)or,s-of tlrc eommission half' of
the cxisting nrcmbers of fire
Oonunission, grrovitlcrl that the
qlr(iru lI1 shnll nol. br: less f han
fIirci: inernbel.s.

7. [Jnlcss a unaninror_rs clccision is
rcaclrecl, a decision on alt)/ nratter.
bcf'orc tlie Cornmission s;[rall be b1,
eo i:t er rFre,n<;r--t)fui -+lxr1 o r.i tyoJ-d l-+h e
tutcnibcL.s a linajol'it1, of the
nr c llr ll c l's resent ailtl votiu Itt)
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6

Nomination o1'

Presiclential candidates
Deiei'mination ancj

declaration oL rr:suits

l'his olausc proposes to cleiete
Scction 29 of the Elections Ac{..
prolloses to arnend Section 39 b1,

cleleting arrd replacing sribseotion
( I C,); inserting threc neu,
subsectior-rs after subsection (I il)
zurcl anreuding sr-rbsections (2) ancl
(3) as follorvs-

(1C) For llLlrposes ol'a plosirlential
election the Cornrnission shal i--.
(a) elcctronically and inaniially
trans il itrin-the-preseribecJ lbrm; the
tabulatcd results of an election I'rtr
thc President frorn- a polling
station to tlie coitstitueno), tallying
ocntre ancl to tlie national tallyir-rg
cenLre:

(b) taily and verifi, the resLrlts
leccivecl zrt the national talll,ine
centre; ancl

(c,) lrublish the polling rcsult
{brms olr an online public porlal
rlaintzrincd by' the Cornnrission.

(1D) Whore there is a cljscrepaltc)i
betu,cen tlie eleotronir:al ly
trzursmittccl ancl mernuzrl I1,

transrnittecl results, lhe rnanr-rally
transmittccl rcsults shall plevail.

(il,r) Any lailure to transinit oi'
pr-rblish thc election results tn rLn

clcctronir: fonnzit shall not
inrzaliclatc the result as arri-rouncr:d
and cleclarcd by the respcctivc
presiding and returnirr_e ofliccrs at
tlie poiling station ancl constituency
lall1,i11o c:cntre, respectively.

( I F) 'l'hc Cornrnission shall. to

tr
J

6

Align ing u,i th l(ri e-qler

report that

recolnrliellclecl the use
of an integrzrtecl S)/Stem

in the identification of
voters and tra.nsmission
of results.

[trcilit.atr: ub I i c infonner[i r-rr.r.







1 I Jsc of'tcchnologl"

Courpleurc:nt?trv
Mcohanisrir [il'
ider-rtillcalion o [' t,otcrs

cstablisli tt nti:chattisLn lbt'the livc-
strearling ol' t't:sults as i,itrttcltttlccr.l ttt

polling :;tations, attcl tlte rcsttltsl stl

strcaurcci shall lrc 1i.lr 1tr-trltoses o1'

public inlbrniatirtrt ottly ancl shall

not bc thc basis {tlr a declariitiou bv

thc (-or.nu-tissioLt

(1G) I'he chait'pcrsotr ol'tltc
Comrnission shall cleclarc the results

oi'thc election of the l)lcsidettt itr

accrlrclancc u,ith Articlo 138(10) o1'

thc (lonstitution.

(2) ISefbrc clctcrtrittiitg ancl

deciaring the lrnai rcsuits ol'an
elcctiorL ttnclet' stibscotitttt (1), the

Corlrnissiotr sltali [tavc t'cceivcti
the rr:sulls tt'altsrnittccl im

acc'.ortlance rvith this ftct.

( 3)'l"lic (lorttnission sltall aittrtllrncc
thr: I'rnal rcsr.tlts irr ihc otcler ttr

rvlticlr thc tail,i'ing tll'tli,; tesults is

cornpletcd.

'l-his clattso l)r'()l)oscs ttt atncttd

Section ,'lzl ol' thc l]lcctiorrs Act b1'

clclcting an<l rcplaoing subscctiou
(5) and clclcting subseotiotts ((r), (7)

and (8).

Neu,sLrbsccl"ion (-5)

(-5) '['hc (]otuut iss iott shall, in
consultation with t hc: rclr:r'attt

agenr;ios, irrsLitutions and

slakcholclcrs. tna1..c legulaLiorls Jbr

thc bcttcr oarrying inlo el'I'cct the

ilovisions o[' this secl ion.;

Clnusc il oi' tlrc tsill pl'olttlscs to
clelete aii<i repi*ce sectioit 44A of
the lllectiott Act ils follorvs -

Aligning r,r,ith K r i c.o.lr:r'

rcport tliat
rccom llcnclccl I lte itsc

clf' an itttcrgt'itlctl s1'519111

in thc iclcntillcation oi
votcLs ancl transtlission 

1

o['r'csults

The proposctl
aulcudnrent u,iII

obli tc tlrc ll;llC to

(;

-i

I

I

ls

L-



Nullification o1'

clcction

l)rocedure at fiesh
elcction

44A. Notr.vi tirstancl i ri g the

lrrovisions o1'scction 44, the
Cornnrission ntit\/ ltut in piace a
cornplernenl-ary nreciianisrn for
identification ol'voters that is
sirnple, accurate, verifrable. secure,
acoountable ancl transparent to
ensllre that the (lonrrnission
cornplies witl-r thc provisions of
Article 3B ol'tlie Constitution.
proposes to timcnd Section 83 ol'the
Illcction Act as lbllor,r,s-

83. (1) No election shall bc dcclared
to be voicl by reason of' no
cotnpliance ivith zrn)/ written lau,
r elating to that elcction i{' it altltears
that thc election was concluctcd in
accordairce with the princiltles laid
clorvn in the ConstitLrtion ancl in that
u,rittcn lervv or and that [hc ilon-
cornpliancc did no[ affect tlie result
of tirc clection.

(2) PursLrant to sccti..tn 72 of the
Interpretation arrcl (ieneral
Prorrisions Ac;t, u ltlnl prescribeci
by this; Act or thc rogurlations rnade
thereundcr shall rrot be .,.oid [ry
reasoil of a cleviation frorn thc
requireurents oi'that fbnn. as long
as the cieviation is not calcLrlatccl to
rnislcacl".
ln liglit o1'the dr:cision of- the CourL
in the reccr-rl. l'}r'csidential Petition.
Clause 10 proposes a ilroceclr-rre b1,

aurencling thc l.ilcctions Act to insert
a rlew Sectiorr 86r\ irrmcdialclrv
alier scction 86 as follows--

Uti,,\. (l) Wlicre. prrrsr.rzurt

ptrt in place

courpiementary
rnechanism For voter
identifi cation o f rrotcrs
or-rly.

1

to Ar'1iclc lrl ol' thc

I

I

9
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ConstiiLrlion, a llrcsidcntial
clection is invaliclatctl br, thc
Suprr.:urc (.orrr'1. on a pctition, tltc
Comnrission shall publish a i.icltice
in the Cazr,:itc. r,r,it]rirt sct,crt rla),s
fi'orr thr: clctermination of' the
Cor-rrt

(a) inclicatirrg ihat the
prcsiclcntial clcction has
bcr.:n invaliclaterl ancl that
no canclidate has been
clcclcd as prcsiclent;

(b) ani"roLlnce the date ftlr fi'esh
election pursuant to Article
140(3) ol the Constitution,

(c) publish the nzuncs and
political par:tics o{ tlic
carrclitlates to llartici;tatc ilt
thc fi'csh elcction,

(2) 'l'ho cancliclatcs to
participate in thc li'csh cloction
pursuant L<-r Articie 140(3) shail bc
detertliitcd [r1, 111e t-tzttttrc o1' the
pctition that invaliclatcci thc
original clection. as Ibllorvs

(a) wherr: the petition
challou-uing thc clection
rvas flli:d by thc runlter-up,
canclirlaLcs l'or the fi'csh
eloolion shall bc conllncd
to thc petitioncr ancl the
plesick:nt-elect rvhosc
elcotion tvas anttullccl.

(b) u,here thc petition was
fllecl b), rnore lltan one
candidate t,r,lto had
participatecl in the original
clection^ the lrctiLiolting
r:ancliclales ancl Llie
plcsident-elect l.nay

lrarticipate in Lhc Ircsh
e lcction;

(c) u,lrcrc the petition was
illccl by a per:ioll or
porsorls rvho \ve'rc t-tot

o

canrlirlatcs in tlrc ori irra I

I

I

-i

I

I

I

I

I
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ll Failure or tefusal to
sign election results

r:lcction. tlien cacit o thc
canclidates in thr:: original
election mzr1, itarlicipate in
thc lresh election;

(cl) no other candicler[e other
than those cnvisagecl in
paragraph (a), (b) or (c)
shall be eligible to
participate in the fi eslr
election.

(3) The Commission shall
not conduct fi'esh nominations for
a liesli election put'suant to
Article I 40(3) o1'the Constitution.

(4) An eligiblc candidate
for an election pursuant to Article
140(3) of the tonstitution nray
u,itl-rdraw from thc clectior-r b1,
notice in u,r'iting to thc
Cornrnission, and--

(a) rvhere thele are rnore than
tr,v<t rernaining candidates
in the cJection after tire
lvithdrarvai, thc clection
sirall proceccl as scheduled;

(b) r.i,l-rere on11, sr-I,. candidate
reinains after the
ivithdrau,al. tlie rcnraining
cairdidate shail be declared
elected fortilvith as tire
President-eleot u,ithout zrnlz

election being held.

ClaLrsc 11 of the BilI arneitcls the
l:.lecti<lrr offences Act to provide Ibr
lailurc or refusal to sign elcction
resulis as an olfencc in zr ne\ /

Section 6z\ as follou,s- -,

64. Notrvithstanding zlit)/ other
provision in this Act or tn1, 611r""

written larv, a presiding ol i'eturning
officer in an electiorr rvho. in
rr-:lation to the prescribcd cJclcurnent
containing the results o1' the
clcotion--.-

9



(a) lcnou,ingly lirils or rclirses to
sign thc documcnt;

(t;) l<nou,irlglir 1i1iIs to cottrplr:i.t:

llie docunrcnt; or
(o) ivillfully sLrbntits ?rr

incorrrpI ete clocumcnt:
(d)r,.,,illfully alters or falsif ics a

clclcr-rmcnt.

conrnrits an olI'encc ancl shall be

liablc, upon colr\rictiort. Lt-r

iniprisonment for a tet'ut not
c x o c g Q!q_g_ Ii v_c_ y c a rs,

'l'lie Conrn-riltec rcsolved to put an aclvcrt to be signcd by the (-o-chair'pcrson in the print

rr-reciia on a s;inrplificd vcrsion o['thc trills ftlr-casc of rclercrtcc b1,thc public.
'i'ho rriceiing noied thal thc Conrurittcc u,as in rcc;eipt o1'llrirtccn (13) mcurorancla Il'orn

thc 1tr-rblic ancl or-ic a conlllrtrzrtion b1, thc i.Jationzrl Council ol'NGOs to attencl thc public

hearittgs sclieciulecl lbr'l'Lr<:scla),. 3'''l Oclobcr'. 20 1 7.

M IN. i{ (i. .i S L- Etr,/0 | L I20 17 : h i}.i (} tI lt},I M IiNl'

'l'here bcing no othcr brrsinc:;s tlic rncctin{l \\ias adiournecl at 6:30 pnr nrl [o bc convenccl

on 
.I'trcsria),, 

3*l f)ctober' 201-l at 9.00 a.rn

r [(.] . WILLIAM CIIITIPT'UVXO, MP, SIIN. F T'UMA ADAN I}ULLO, MI'
C(}-CI-IA iRI'trll{S0N cO-cI [Ai l{],il ttso N/ .}}Fl I, U'f Y

M A.I 0ti tT'Y l,triA l] !lR"
I

DA'r'u: . . . . . . !i.t.t.l:q lli,,i t l)A'tr'Fl: r.u. l tp [.ti..r:r

10
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NitrNr-i1'trri clF l't{E lrutsT- .x(}it{1. riIT,TIl\G (}F 'r.r-nit S}i i-EC]' COIVIM I]'T}Ii'SON IIT-IJ(]?TON LAWS, 2{)17 OF IJOTH T'T.trFi NA'['I ONAI- ASSBMIILY ,,\ND,I.I-IE SENATtr tr]E[,D ON S/,'!'tlitDAY, 16r'tt SfrpT'ItMBtrit, Z$11 INCOMMI]'rEtr] I{.OOM 9 , M;\EN IIAITi-trAMEN'I- BT]iLi}iNGS A]' I O .00 An/i.

T}IE ESEiqT - hIA.TIONAL ASS trN4 IiI- Y
l. FIon. $rilliarn l(ipkiror: Ciicprumo. MI,
2. IIon. Glacll,s Jepkosgei-l3oss Shollei, Mp
3. FIon. Isaac Waihenya NdirangLr. MP
4. I{on. .Iennifer Shauialla, Mp
.5. FIon. Adan I-Iaji yusuI., MP
6. IIon. Alice Muthoni Wahon"rc. MJ)

Co- Cliairpor'.son

PI{ESIINT'- SENAl'I1
L Sen. l-atuma Aclan Dullo, It4P
2 Sen. Paul I(imani Wamatangi. Mp
3. Sen. Johson Arthur Sal<af a, Mp
tl. Sen. Aaron Chcr.iri1,ot, Mip
-5. Sen. Naorni Jillo Waqo. MI,

Co- Chairpcrson

,.\POLOGTITS

L [-Ion. Ali Wario, Mp
2. I-Ion. George Gitonga Mur.ugar.a^ Mp
3. I{or-r. Stzrnley Muthaura, Irll)

IN AT"TE,I\TDANCT'
l. Ms. Mary Chesire
2. l)r. .Iohnson Okello
3. Mr. George Gazernba
tl. Ms. I(avata Musyoka
5. Ms. .Ierniurah Waigi,r,a
6. Ms. Lucl, Itacioli
7. IMr'. Jcremy Chabari
8. Ms. Iriona Ivlusili
9. Ms. Halirla Flusscin
10. Mr. Jarncs Ngusya
I l. Mr. Stanley Langat
12.Mi,r. John Mungzri

l)eputy Direotor. Senate Cominittee Services
z\g. Dilector, l,cgal Services
Scnior Clerk Assistant, National Assenrbly
Clerli Assistant. Scnate

I.Second I-.egal Cclunsel, National AsscmbIy
Second Legal CbLrnsel, Senatc

Second Legal C)ounsel, National Assombly
Research OI'fi ccr, National Assernbly
-l'hird 

Clerk Assistant, Nationai Asscrnbly
Sergeant At Arurs. Senate

Sergeant A.t Arms, National Asscmbly
Sergcant At Arms. National Asscmbly
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I 3. N4r. I{odgers I(ilLrgi,2

14. Mr'. I:uginc I.uteshi

First .ioint sitting ol'the tu,o

Comrnittecs

ALrdio olficer'

ALrdio o1'ficcr'

'l'o clrarv a roacl lnap fbr thc

process

Sir.,raoy iiim
Sclrtcnr lror , 201]

MIN.|{0. JSSCllL/WnAl1 l}i{Iii,ll{nNARII,]S
'Ihe rleeting conlntenced u,ith a u,olcl ol'prayer liorr Scnator Fatuma l)ullo {bllor.i,ecl bv

aroLrrrd o [' r rrtrorlLrction.

MIN.i'{(}. .rSSC}itr,/A2n071 P..llMA.ltl(fl lrlloM 1'llXl CO-Cr[,{IIIS
'fhe Chairs briei'ed the meeting tliat thc two liclect C]omn-iittees are leg,ally constituted

pursuant Lo standing ordcr l?.1 (2) o1' the National Assernbly Standing Orclers aud

standing orcler 134 of the Senatc Stancling Olclers to considcr thc Irlection lau,s

(arnenclnient) Ilill, 2011 .

'l-hc ConrrnitLccs havc tcr-r (10) da1,s to consiclc'r the llills ancl prcscnt ils report to l{or-rscs

hcncc tlie rreccl fbr Mcrnt>crs to terl<c notc of'the linritccl tinrclincs

'l'hc (lhairs eurphasizecl on thc inrportance ol' public participation as cnshrincd in thc

constitution in ilie process ancl agrcecl to -uivc a lot of tirne to thc public to givc thcir

viervs to thc Corlmittee.

MIN.NO. JSSCEL/A3IZOI7 CONSiDI'RATION OF TI.IE COMM{TTIIII
PROGIIAMME

(a) Prograrnc
'l'he meeting consiciercd the proposccl prograrnme atrcl aclopLecl is as tabulatecl belor,t,-

I'r[tN1t AC't'ryIl'Y .[,IM IiI,INIlSN{}
l

2

3

tl

_i

PubIic Participation

I'ublio participation

i{c1tor'l o [' thc Corlrlitl"ccs

I'abling of thc reporl" in both

I-lor rsos of' I)ar'Ii arnettt

Pr-rblication ol advcrt fbr public

pzrr'[rcrpatron

l)rrblio hcarirrp

Strncla\r, l 
t'

2011
'i'ttcscial, 'j*l to 'l'hLrrsdal,

5'l' Octobe r, ?.011

Octotrer,

ir'li to- Mo,i,tr, )"itcport ivliting rctrczrL

i{cvicwing o1' thc

nlentorancla

Adopl.ion o1' thc rcport

I'at;ling cr1 tlrc re1;ort

rcceivccl

J; r'i cl tr 1, .

9'l'ootober. 20 I 7

'l'Lrcsclerr,. l0'h October.

2011

7_



(b) List of Stal<ehoicler.s

The nleeting revieivecl the list o1'proposecl stal<cholciels aud lesolvecl that apart fr.oin thc
geuerzil public. the folloiving stakeholders be ini,itecl to give their views:-

r\. Busirress Community
i. I(enya private Sector Alliance (lflipSA)
2. Mkenya Daima
3. i(enya National chamber of co,ulerce ancl Industry (KNCCI)
4. I(enya Association of Manufactures (l(AM)
5. I(enya IJorticulture Association
6. Nairobi bnsiness cornmunity
7. Matatlr Owners Association
8. Jua l(ali Association
9 Association of I(en1,a'I'eaFanlcrs
10. Kenya Livestock Marketing Council

B. Civil Society
I 1. Centre for Multi-party Dernocracy (CMD)
12. Kenya I-Iuman Rights Cornrnission (I(IlltC)
13. Federation of International Women La-uv1,s15 (FIDA)
lzl. Intematior-ral Coinmission of Jurists (iCJ)
I:j.I(atiba Institute
l(r.l(ituo cha Shcria
11. Article 19

IB. l'he institLrte ol Social Accountability (T.isa)
19. East Afi'ican Centre for Ifuuran Righrs (EACI{I{)
20. Society 1'or Intemational Develollnent (SID)
2 1 .'fransparenc)/ international
22. Elections Observations Group (l:l_OG)
23. lllectoral institute ol'East a*cl Soutrrc., Afi.ica
24. Kura Yangu Sauti \langu
25. Youth Council of l(enya
26. Diaspora

27. National Parliamentarl, lnitiative
28. Association of Persons Living With I)isabilities
29. Maendeleo Ya Wanawake

3



30. l,cagLrc of'Womelr Voters

3 I . L,ari, Societl, of'K-enya

32. z\l;liICOCl
33. Other interr:stecl civil socict), olganization

i--. lteiigious ()r'oups

34. National Council oi'Churches o1''l(cnya (NCCI()
35. Sr-rltrcme Council o1 l(cnya MLrslirns (Supken-r)

36. I(enya Episcopal Conference

37 . Keny a l-',van gc:l ica I All iancc

38.I-iinclu Council

39. Othcr religior-r.s groups

l) Coalitiqn/ I'>olilicaI I)al'ties and Ilclated Xnstitu_tions

40. Tirc l{egistruu' o1' Political Part.ies

4l . I']olitical l)arlics l-iaisoLr Con.rntittcc
zl2. Political l)arties [)ispLrtes'l'ribLrnal

43. .lLrclioiarl, Corttrnittoe otr Elecliops
44..lrrbilee [)artv

45. NASA Coalition

I1. Countl, (iovel'lttucltts

46. CoLrncil ol'(iovcnrors (CoG)
zl7. Coirnty As:;cnrblies l.'oruur (CAtr;

It. I\{edia
4.8. I-lclitor'.s (i Lr i kl

49. Meclia CoLrncil

50. ivlcdia Orvrrcrs Association

51 . Othcr iulcr'cstccl rneclia cntitics

(i. [nrlepenclelrt (]oillniissions anc! Oflices
52. Thc i(cnya [-avr, ltelorm (}rnrnrissioi-r

53. Cerrtral Organization o1''l'raclc Unions (COTLI)
54.Tlic National Gcrrder ancl L.c1ualit1, Commission (NiGliC)
5-5.I(en1,a Nar"ional comurissior.l on I lr-rnran Rights (r(NCI IR)
56. licclcration of i(enya l,-.ur1tlo.,,ccs (lrl(B)

tl



57. Cornniission on Aclrninistrative Justice (CAJ)
5f3. National CoLrnoil ol'Persons r,vith I)isabilitl,
-59. Indepencient [:Iecto.al Boundaries coinmission (l[-.Bc)
60. Ethics arrcl Anti-Oorruption Couritrissior-r

(c) Irlervspaper Advertisement
The ureeting also considerect the chaIl aclveftisenient for the public hearing and it resolvecl
as follows-

(i) Thal the nervspapers adrrert ini,iting all interested K.enyans to submit memoranda,
be placed in at lcast trvo daili, ne\ryspapers for the follovi,ing day, Sunday I't
Octobet', 2011.

(ii)'lhat key stakeholders be invited to appear before the Joint Sitting to subrnit their
vieu's on the Bills fi'om Tuesclay, 3"1 Octob er, 20ll to 'l'hursclay, 

-5th October,
2017.

MIN.NO. .ISSCEI./A4DOI7 ANY OTI{ER BUSNNESS
(a) Report x,riting ltetreat
Members resolved to retreat for report r,vriting fi'orn Friday, 6'l' October, ZO1T to Moncla1,,
9'r' October, 2017 and present the report for tabling on Tuesclay, 10tl' October 21li.
check into the rctreat vcnue rvould be on Frida, evening.
(b) Media briefing
'l'he rneeting further agrcecl ou thc necd t<l brief the rneclia on a daily basis to keep
Ken1,s1115 up to date on aotivities of tire Jclint Sitting.

I\(IN. N (}. JSSCEtr_,/$ 5 I 2{}'t 1 DA]'IT OIT TI{E NEXT MEtrTING
I'he clzrtc of the next meetin-e vt,ould be Monclzry,ng \^/as zrcljourrrccl at l.001trn

2n<1 ber,20Il at3.00prl

N. WItr,[,IAM

l'hc

O.CI-IA[RPE,
cltEPl'tih40, MP
oN.

SIIN. IIAT{JMA ADAN DUI-LO, MP
C-O-CH EITS(}N/ DEI'TJ'TY OIU'I'Y

DAl.rq: .....n\.re laqir t? \re \ +er r-

i ,tiADiitrt.

ILITE:..
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]T]IPUBLIC OF K]]NYA

,I,WELI]']'FI PARLIAMEN'T- (FIR.ST S]]SSi ON)
TI I]] NATIONA]- ASSEMBLY

(]OMMUNICA I]ION

ON V/I{IITI-IIIR'fl-Ili EI.ECT'ION I-A\VS (AM[:INDMEN-I') BII-L, 2017 O{ATIONAL
ASSEM]]I,Y BILLS NO.39) IS A BILL CONCL'ITNING COUN']'Y GOVERNMEN'I'S

Flonourable Members, a qr:cst.ion has bcen raised tl-ris aftemoon, in my offlce, with t:egatcl

to whethcr the Election l-aws (Arncndn-rcnt) Bill, 2017 (National Assembly l3ills No. 39) is a
Bill concelning county go\re,:nlrlcnts ancl whethel thc llill will l>c ttanstlitted to thc Seuatc

fot concun:cncc i[passecl by this I louse.

I-Ionourable Membcrs, Ar:ticle 110 of the Constjtutiorl defincs a Bill concctninE county

$overnmerlt and oufiines thc pr.oceclurt applicable r.vhcnever a qr:esl-ion ariscs as to whcther
a I]ill conccl:l-rs County, gorrcr:nments. lJnder Atticlc 1i0(1) a llill concctniug col'rnty

governments is clefinecl as follor.vs, and I quote-

"(,1) h tbis Consilnttizn, "A Bil/ concernirug coun! goue? rtrnxerut" ,ncaflJ-
(a) a lSill containin;lprouisiow aflirtiflg thc firnclions' and pouctt oJ'the t'ount1 gouentrzenfi .rct out

in the Fonrth .f chedule;

(b) a Bill relating to the e/ection of membert of a coun$t atscmbly or a county exerutiue; and

(l a Billrefen'ed h in C/taPter'l-uelue affecling thc.finances of counQ gouenrffienfi."

fiurt.her, I-Ion. Mernbers, Articlc 110(5) provides as frrllows, rvith regarcl [o any qllestions olt
the issue, ancl I quote-

"(5) Beforc either I-lou.re cons'iderc a Bill, tlc .gpeakctt' o.f thc Nnrional A.rrcrubl1t ancl the Senate

thall jointfi rcs'olue an1 q1ue.rl:ion as to whether it it a Bi// t'oncrning cortnliet, and, if it i.r, whether it
is a spedal or an ordinary Bi//."

I-Ionourztble Members, Considcration of a llill happens at any secoud reading onlvaLcls,

ancl the Qr-rcstior-r ma;,, nf is(j at anl,tirne. In this lcgatcl, I u,ish to infolm t.he Flouse that I havc

this aftcrnoon consllltcd i.vith thc Speaket o[ thc Scnatc on thc c]uestion laised with legatci to
tlre lllecdon La'uvs (An-rericlment) Bill, 201.7. Accorclingly, Hon. Members, pursuant to the

provisions of Alticle 110(O of the Constitr-rtjon anci in ansrver to thc cluestiolr raisecl, thc

Speaket of the Senate ancl t har.e jointly clet.ern-rinccl that thc lllcctiotr I-arvs (Amendment)
Bill, 2017 $lational Asscn-rbly Bills No. 39) is a Bill conccrning coLrnty govertlments.
Members will note that tire llill seel<s to arr-icncl sevetal starutcs, alTton{r them the Lilect-ior-rs

Act, 2011 which makes thc llill fall squar:ely rvithin thc definit.ion set olr1. at Ar:ticle 110(1Xb)

to the extcnt that it. rclatcs to "tlte elec'tion qf mcnzberc o.f'a cotutty cttserubly". If passecl b), this

I'lor:sc, thc ilill shail bc [orrvarclecl [o thc Senatc [<rt consideration.
1



'.1'irc I-lor-rsc is guiclecl accorclinaly

I 'I'harrl< yorr!

TI_IE I.ION. JUS'IIN I], N. MU'IURI , E.G.I-I, MP

Tlrtrrsdery, 28,t, Scptembe r, 2017
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, SEPT-MBER Zg,2017 The Stc_ic=d /!Y

R=PUBLIC OF KEN'TA

ffi'
NA?IONAL ASSEiVIBLY

TWEi.FTFI PARLIAMENT - FITTST SESSION

ln the Matters of ccnsideration by the National Assernbly -
1. The Election Offences (Amendment) Biil (Naticnal Assembly Eill No. i8 of 20t7)
2. Ihe ilection Laws (Amendrnent) Bill (National Assembly Bill No.39 o{2017)

tuticle I I 8(t )(b) of the Constitution providc tha! 'Porlrc ment sholl focilitote pubiic liorticipolon ond
involvqut in the legislotive ond oher busines of Porliornent ond its Commideu'. Standing order
lzz(:) and (;(A) statesthat,'the Deporinentol Committee tD which o Eill is committed shollfocilitote-public 

porticipotion ond sholl loke into occount views ond rccommendotions of the public when the
Committee moks iE teport to the House".

The Election Offences (Amendment) Bill (National Assembly Bill No. 3g ol 2ol7) seelc to amend
section l4 oi the Election Offencs Act, 20l6 to ensure that thc section confoms to Artide 55 of the
Constilution. the Bill seelc lo delcte subsection (2) of sectioo l4 which limits 'Jre right of access to
information held by'Jre State as specilied in that Artide during the election period.

The Slection Laws (Amendrnent) Bill National Assembly Eill No.:9 of z0I7) seelis to amend
the lndependent Electonl and Boundaries Commission Act 20il; the Elections Act,2Olt; and thc
Ecctiorrs offences Act 2ol6 to provide for the proper conduct of the affairs and business of the
lndepcndent Electonl and Boundaries Commission and for the effeclive management of elections.

Pursuant to Standing order 127(2), the House estabiisheC a Selcst Committee on the.Eleciion
Laws, 20l7 to er(amine and undertake public participation on the Election Biila The trvo Bills have
undergone First Reading puGuant to Standing Ordcr I27(t) and are now ccmmitted to the seie3
Cotrimitte: of, Election Lam ior consideration and thersfter repod to t}lc House.

Pursuant to Artide 118(l)(b) and Standing Order.127(5), thi Committee invites members of the
Public to submil any representations they may have on thi said Bills. The representations may be
foruuarded to the Clerk of the National Assembly, P.o. Box 41842-ootoo, Nairobi; hand-delivered to
the Ofiice of the tierk, Main Parliiment Builciings, Nairobi; or emailed to clcrl(@parliamenLgo.ke;
to be received on or betore Thtirday 56 october, 20t7 at i.0o pm-ttt

MICHAEL R- SIALAI, E3S
crER K oF THEXAIIqNALSS5EItrB LY





The Election Laws
Assembly

The Election La
Bi

REPUBLIC OF KENYA

TWEI FT[-I PARLIAMENT

(.Amendment) Bill, National
Bills No. 39 of 2O-t7

ws (l\mendment) Bill, Senate
lls No. 3 ot 2at7

I gn 2gu' september, 20rZ trre Nationar Assen-rbry resolved to estabrisl.r aSelect Cornmittee to be know. as ttre s"i"l, co-,rittee or.l the Erectior.rLaws, 20i7 to exanrine.and uncrertake pror. purti.ipation on tlre Elecaor.rLaws (Arnendment) Bill, National Arr",'"frl, gifls No. J9 of 2017.
on the same day, the Senate resorved to estabrish a serect committee tobe known as the Select Cornntittee on tf,L if 

".tion 
Laws (Amendmeot) Bill2O17.fhe Electionslaws (Amendment)-Aill, i.enate Bills No. 3 of 20l7 wascomrritted to the Comlnrttee on ZA,n Septemb er,2017.

The Serect corrmittees of the Nationar Assembry and trre Senate sha, hordjoint sittings to consider this nratter.

Itt tlris respect, pursuant to tl.re provisior.ts of Article ll8(tXb) of theconstitution and standing oraer r)i 
"i ti 

"'i"ti"nar Assembly Sta.dingorders and standing orcrer r-J4 or ,ru s"naiJstanding orders, respectrvery,the select committees hereby inurte intur"s-t"-i -",rb"r, of the pubric andorganizations to submit any represe,tations that they may have or.r the Birs.ln adclition' parriarnent hasinvitecl ,-"oi"r".r"itns from the Judiciary, Lawa::,,u,r.ot Kenya, religious grolrps, .iri .r".i",v organizations, membersof the business cornmunity (forn.ral unJ-inior,rul sector), informationcornrn'nication and tech.orogy orc;arizations, the rnedia, p"riti.ui o.]i,u,and related institutions, county governments, the lndepe.dent Electoraland Boundarres Commissio,.,,,.,rirong others.

Tlre representations may.be rtrade orally or tlrrouglr submission of writterrrnemoranda in tlre following tnanncr:-

1. Public Hearings shall be helcl frorn Tuesday, 3,.r October, 2017 toThursday, 5th October, 2Ol7 starting lro,r., g,OO a.nt. at the MiniChamber, Flrst Floor, County Hall, pariiarnent Buildings, Nairobi; or
2. Written Memorancla may be forwarded to il.re Clerk of the NationalAssembly or the Clerk of the SenateZi"..orurr, parliantentary ServiceCommission, p. O. Box qleAZ_OOlOO, fluiroUi; hand-delivered to theOfflce of the Clerk of the NaUonal Assembly, or the Office of theclerk of the senate/secretary, partium"nt.-ry service Commission,First Floor, Main parliameni ,ritii"rr, Nairobi, or ernailed ro-cleik@f2ellEmed,saJe o r Es€rrale@*i,*a rn f n-a= ke, to b e re ce i veclor.r or before Thursday, S'h October, 2On-

The Bills may be found on the parlianrent website .tt
h ttp:/ww_w. pe rI ia nre n l,s s. ke.

M'CHAEL R. SIALAI, EBS,qLEEKOt:u@
MR, J,M, NYEcENYE, cBs,
CLERK OF THE SENATE/ SECRETARY
pARLTAMENTARy sERVIcE coNNtssior.r

a a





ITEPIJ]]I-IC OIi KENYA

T$TELFT I I PARLIAM]]h{T

T'HE NATIONAI ASSEMI]t.Y

OF

(rrrRST SESSTON)

ESTAELISFIMENT OF- A SELI]CT
COMMITTI]E ON ELECTI ON.TTELATED LA$rS

(Leatler of the Majority Party)

FIon. Speaket, I beg to give notice of tl-re following motion-

TFIAT, 
^\\rare 

that the cor-rntry is still in an election cycle, arising out of the

requi-tement for a fresh Presidential Election in Octobet, 2017; further aware that

there is need to legrsiate on and address certain legal lacunas and in cornpliance r.vith

juidicial decisions asking Padiament to legrslafure on ccrtain lrratters to ensure that the

elections conform with the provisions of Article 81 of the Constitution on general

principles for the electoral system; noting that such election-related mattets would

ordinarily requite consideration by the relevant Cornmittee of the Flouse which is yet

to be established; fr-ir:ther noting thc lin-rited per:iocl of tirne bcfote the date of the said

iresh election; cogrizant of the urgent need to consicler and conclude rvrth all matters

re\atng to the elcctions to al1ow tire Independent lliectoral and l3or:ndaries

Commission amplc time to irlplernent any changes reiated to the review of the

election- telated laws; NOW TI-IERIEFORE, pursr-rant to the provisions of Standing

Order 127 (2) , this Flouse resolves -

a) to establish a Select Comrnittee be l<nor,vn as tire Select Conntittee on

the Election La'ils, 2017 coinp.rising of not lnore dran fifteen

lvlembers, to examine and undertake pr-rbiic parucipation on the Elecuon

\



l'aws (Amcndment) 13ili, Q\ationar Assembly ]3iri No.3 9 of 201,7) a,cl
any other relatecl llills;

b) that, the Corrunittee cornprise of the followi.g ivlernber:s_

(,
(i,)

(r)
(*)
(")

("i)
(.r)

T'he l.'lor. william chepturno I(ipl<ir:or, Mp- chairperson
The I-Ion. Cllaclys Jepl<osgei Boss Shol_lei, Mp
The I{on. Isaac $Taiheny,a Ndir.211gL1, ly4p
The FIon. r\li Wauo, iVIp

The I-Ion. Jenrlifer Shamalla, Mp
The I-Ion. r\dan Flaji Yusuf , Idp
'I'hc I-Ion. G.eorge Gitonga Murugala, Mp

viir) 'I'he I-lon. Stanley lvluthama, It4p
(ir) 'Ihe FIon. z\,licc Muthoni Wahorne, IVIP

c) that, the quoruln of t.hc Cornrnittec bc thc chairpr:rson and four. other
Ivlembers, ancl,

d) that, the Committce co,siders the matters uncler its manclate and reports
to the Flouscs or1 or- rrr:fore Tuescray, october 10r2017.

T'he I-Ion. Adcn l)tialc, EGI-I, Mp

Scpternbe r 27, Z0l'/


