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CHAIRPERSON'S FOREWORD

This reporl contains the proceedings ol'the Departmental Committee on Justice and Legal Aflairs on its

consideration of the Statute Law (Miscellaneous Amendmcnts) (No.2) Bill (National Assembly Bill No.

68 of 2023) which was published on 30'r' October 2023.

The Bill seeks to make various amendments to the fbtlowing seventeen (17) statutes-

I The Oaths and Statutory Declarations Act (Capl5)
2 The Advocates Act (Cap 16)

3 '[he Notaries Public Act (Cap I 7)
4 The Civil Procedurc Act (Cap 2l)
5 The Public Holidays Act (Cap I l0)
6 l'he Trustees (Perpetual Succession) Act (Cap 164)

7 The Industrial Training Act (Cap 237)
8 The Traffic Act (Cap 403)
9 The Sexual Offences Act (No. 3 of2006)
l0 The Employment Act (No. I I of2007)
I I l-he Veterinary Strrgeons and Veterinary Paraprofessionals Act (No. 29 of20ll)
l2 -lhe 

Public Finance Management Act (No. l8 of 2012)
I 3 The Universities Act (No. 42 of 2012)
l4 'fhe Office of the Attomey General Act (No. 49 of 2012)
I 5 'fhe Civil Aviation Act (No. 2l of 2013)
l6 'fhe Value Added Tax Act (No. 35 of 201 3)
17 The Privatization Act (No. I I of2023)

'l'he introduction of the Bill is in keeping with the praclice of making various amendrnents which clo not

merit the publication of separate Bills. The Bill was read for a First Time in the House on l5rh Novcmbcr

2023 and pursuant to Standing Order 127 (l) committed to respective Seventeen (17) Departmcntal

Committees of the National Assembly for consideration as follows:

ll.
l.

iv.

vl,

vll.

vtIt.

lx.

The Oaths and Statutory Declarations Act
(Cap. ls)
The Advocates Act (Cap. l6)
Thc Notaries Public Act (Cap. l7)
The Civil Procedure Act (Cap.2l)
The Sexual Offences Act' 2006 (No. 3 of
2006)
The Office of the Attorney-General Act,
2021 No. 49 of 2012
The Value Added Tax Act' 2013 (No.35 of
2013)
The Privatization Act, 2023 (No. I I of
2023)
The Public Finance Managcment Act,2012
No. l8 of 2012

Rcport of the Departmental Committee on Justice and Lcgal Affairs on the Consideration of the Stattrtc La\r

(Miscellancous Amendmenls) (No.2) Bill (Nationol Assenbll' Bill No.68 of 2023)
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x The Traffic Act (Cap. 403)
The Civit Aviation Act' 2013 (No. 2l ofxl.
2013

Departmental Committee
Transport and Infrastructure

on

xii. The Public Holidays Act (Cap. ll0) Departmcntal Committee on

Administration and Internal Affairs

xlll, The Trustees (Perpetual Success) Act (Cap.
164)

Departmcntal Committee on Social

Protection

xlv. The lndustrial Training Act (Cap. 237) Departmental
Labour

Committee on

xv. The Employment Act, 2007 (No. 1l of 2007) Departmental
Labour

Committee on

xvl. The Veterinary Surgeons and Veterinary
Paraprofessionals Act, 20ll (No' 29 of
20lt

Departmental Committec
Agriculture and Livestock

on

xvii. The Univcrsities Act,2012 (No.42 of 2012) Departmental
Education

Committee on

In compliance with Article I l8(b) of the Constitution and Standing Order 127(3). the Comnriltce placed

an advertisement in the print media on Wcdnesday 22nd November 2023 inviting the public to submit

memoranda by way of writtcn statements on the Bill.

In addition. the Conrmittee vide letter Rei. No. NA/DDC'/JL/1C/2023/ 118 dated 30'r' November 2023

invited key stakeholders to submit views on the Bill and attend a public participation lorunt on l ucsday

5,r,December 2023. The memoranda were to be received on or before Friday l" Decentber 2021 at 5.00

pm (Easr African Time). By the close of the submission deadline, the Committee had received six (6)

memoranda.

'fhe AG, the Jucliciary, the ODPP. the LSK. the PSC, and Ashley Kerubo gave their views on the Bill
which the Committee considered in thc preparation of this repot.

While considering the Bill, the Committee observed that the proposed amendments to the Oaths anu

Statutory Declarations Act (Cap. l5); the Advocates Act (Cap. l6); the Notaries Public Act (Cap l7);
and the Sexual Offences Act, 2006 (No. 3 of 2006) are minor in nature and seek to align references to

the Chief Registrar of the Judiciary and other Registrars with the terms currently subsisting within the

J ud iciary;

l'he Committee f urther noted that the proposed amendments to the Civil Procedure Act (Cap. 2l ) seek to

reduce the membership of the Rules Committee of the Judiciary which affects the level of participation

of the l-SK in the tbrmulation of Rules affecting legal practitioners.

With regard to the proposed amendments to the Trustees (Perpetual Succession) Act (Cap. 164)' the

Committee observed lhat the proposed shilt of the supervision of the registration of Trusts from the

Rcport of tha Departmertal Committee on Justice and L€gal Affairs on the Consideration of the Ststute Law

(M iscellaneous Amendments) (No.2) Bill (Notional Assembl! Bill No. 68 of 2023)
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Ministry of Lands to the Registrar ol Companies places the registration of Trusts within the appropriate
govemment agency and shall streamline process for the benefit ofapplicants.

Additionally. the Committee noted that though the amendmenls proposed with regard to the Offlce of
the Attorney-General Act, 2012 (No. 49 of 2012) are properly belbre the House lbr consideration and
enactment. if the House so decides, the scope of proposed additional amendments to ensure the
financial autonomy of the Office and empower it to recruil, appoint, promote and discipline its staflwas
wide and not suited for inclusion in the Statute Law (Miscellaneous Amendments) (No. 2) Bill,2023.

The Committee is gratelul to the Ofllces ol the Speaker and Clerk of the National Assembly for the
logistical and technical support accorded to it during its consideration ofthe Bill. The Committee further
wishes to thank the AG, the Judiciary, the ODPP, the LSK, the PSC. and Ashley Kerubo for submitting
memoranda on the Bill. Finally, I wish to express my appreciation to the Honourable Members of the
Committee and the Committee Secrctariat who made useful contributions towards the preparation and
production of this report.

On behalfofthe Departmental Committee on Justice and Legal Aifairs and pursuant to the provisions of
Standing Order 199(6), it is my pleasant privilege and honour to present to this House the Report olthe
Committee on its Consideration of the Statute Law (Miscellaneous Amendments) (No. 2) Bill (National
Asscmbly Bill No. 68 of 2t)231.

It is my pleasure to report that the Committee has considered the Statute Law (Miscellaneous
Amendments) (No. 2) Bilt (National Assembls' Bill No. 68 o/ 2023) and havc the honour to report back
to the National Assembly with the recommendation that the House-

([) approves the provisions ofthe Bill relating to the Oaths and Statutory Declarations Act, Cap l5;
the Advocates Act, Cap l6; the Notaries Public Act, Cap l7l the Civil Procedure Act. Cap 2l
and the Sexual Offences Act. 2006 without amendmentl

(2) approves the provisions ofthe Bill relating to the Oaths and Statutory Declarations Act, Cap l5;
the Advocates Act, Cap l6l the Notaries Public Act, Cap l7; and the Sexual Offences Act,2006
without amendment

(3) approves the provisions of the Bill relating to the Ofllce of thc Attomey General Act,20l2 with
amendments to provide for the autonomy of the Office and its power to recruit, appoint,

promote and discipline its Olficersr
(4) deletes the provisions olthe Bill relating to the Civil Procedure Act, Cap 2l; and

(5) approves the recommendations contained in the Reports of the other Departmcntal Committees

attached as Annexure 8 to this Report.

Hon. Murugara George Gitonga, MP
Chairnerson. Deoartmental Committee on Justice ffairs

Report of lhe Departmental Committee on Justice ard Legal Affairs on the Consideration of thc Statute Law
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CHAPTER ONE

I PREFACE

1.1 Establishment of the Committee

l. The Depa(mental Committee on Justice and Legal Affairs is one of twenty departmental committees

of the National Assembly established under Standing Order 216 whose mandate pursuant to the

Standing Order 216 (5) is as follows:

i. To investigate, inquire inlo, and report on all mallers reloting to the mandate,

management, octivities, odminislration, operotions and estimales of the assigned

ministries arul de partme nls ;

ii. To study the programme and policy objectives of ministries and deparlments and the

e.ffbc t iv e ne s s of t he i mpl e me nl at ion :

iii. To, on a quarterly basis, monitor and report on the implementotion of the nationol budget

in respecl of its mandate:

iv. To sludy and revieu, all legislation referred to il;

t,. To slud),, assess and anolyse the relative success qf the ministries and deparlmenls as

measured by the resulls obtuined as compared u,ith their stated objeclites:

vi. To investigate and inquire into all matters relating to lhe assigned ministries and

deparlmenls as lhey may deem necessary, and as may be referred to them by lhe House:

vii. To vet and report on all appointments where the Conslitution or any lau' requires lhe

Nolional Assembly to approve, except lhose under Standing Order 201 (Commiltee on

Appointments);

viii. To examine lreaties, agreemenls ond convenlions,.

ix. To make reports ond recommendations to lhe House as oflen as possible, includin-

r e comme ndal i o ns of propos e d le gi s I at io n :

x. To consider reports of Commissions and lndependent Ofiices submilted lo lhe House

pursuant lo lhe provisions of Article 254 of the Conslitution; and

xi. To examine any questions raised by Members on o matler wilhin ils mandale.

Report of thc D€partmertal Committee on Justice and Legal Affairs on the Considerrtion of lhe Statute Law

(Miscellaneou6 Amendments) (No.2\ Bill (Nationol Assembly Bill No. 6E oI2023)
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1.2 Mandate of the Committee

ln accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

considerl:-

a) The Judiciary;

b) Tribunals;

c) Access to Justice;

d) Public prosecutions;

e) Ethics, Integrity and Anti-comrption;

f) Correctional services;

g) Community service orders and witness protection;

h) Constitutional Affairs;

i) Sovereign immunity;

j) Elections including referenda;

k) Human rights;

l) Political pa(ies; and

m) The State Law Office' including insolvency, law reform, public trusteeship, marriages and

legal education.

ln executing its mandate, the Committee oversights the following Ministries, Departments and

Agencies:

a) State Department ofCorrectional Services;

b) State Law Office and Department of Justice;

c) The Judiciary;

d) Judicial Service Commission:

e) Office olthe Director of Public Prosecutions;

I Ethics and Anti-Comrption Commission;

g) Independent Electoral and Boundaries Commission;

h) Commission on Administrative Justice;

i) Office of the Registrar of Political Parties;

.i) Witness Protection Agency;

k) Kenya National Commission on Human Rights;

I National Assembly Standing OrdeB, 6'r' Edition.

Report of th€ Departmental Committee on Justice and t*gal Affairs on the Consideration of the Ststute Law

(Miscellancous Amendments) (No.2) Bill (Nationol Assembly Bill No' 68 of 2023)
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l) Kenya Law Reform Commissionl and

m) Council of Legal Education.

Report of the D€partmentrl Committee on Justice and L€gal Affairs on the Considerotion of the Statut€ Law

(Miscellaneous Amendments) (No.2) Bill (Nalionsl Assembl! Bill No. 68 o12023)
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l!3 Committee Membership

l. The Committee was constituted by the House on 27rh October, 2022 and comprises the follow'ing

Members:

Chairperson
Hon. Murugara George Gitonga, MP

Tharaka Constiruency
UDA Partv

Vice-Chairperson
LIon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Party

Members

Hon. Maalim Farah, MP
Dadaab Constituency
WDM-Kenva

Hon. Francis Kajwang' Tom Joseph, MP
Ruaraka Constituency
ODM Partv

Hon. Junet Mohamed, CBS, MP
Suna East Constituency
ODM Partv

Hon. (Dr.) Otiende Arnollo, SC, MP
Rarieda Constituency
ODM Pa rtv

tlon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency
LIDA Partv

Ilon. Muchira Michael Mwangi, MP
Ol Jorok Constituency
UDA Parh'

Hon. Muriu Wakili Edward, MP
Gatanga Constituency
UDA Partv

Hon. Maina Jane Njeri, MP
Kirinyaga (CWR)
UDA Partv

tlon. Gichohi Kaguchia John Philip, MI'
Mukurweini Constituency
UDA Partv

Hon. Mogaka Stephen M, MP
West Mugirango Constituency
Jubilee Party

Hon. Aden Daud, EBS, MP
Wajir East Constituency
.Iubilce Partv

Hon. Siyad Amina Udgoon, MP
Garissa Torvnship (CWR)
Jubilee Parh'

Hon. Makali John Okwisia, MP
Kanduyi Constituency
FORD-Kenya

Report of the Depsrtmental Conlmittce on Justice and Legal Affairs on the Consideration of the Statrtlc Law

(Mlscellaneous -4mendments) (No'2) Bill (Notionul Assenbly Bill No. 68 of 2023)
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1.4 Co mittee Secretariat

Committee is well-resourced and facilitated by the following staff:

Mr. Douglas Katho
Clerk Assistant I /Hesd of Secretarist

. Ronald Walala
s ior Legal Counsel

. Stanley Lagat
nior Serjeant-At-Arms

s. Winnie Kiziah
edia Relations Ofiicer II

. Omar Abdirahim
I Analyst II

s. Jael Ayiego
lerk Assistant III

r. Abdikafr Abdi
lerk Assistent III

Ms. Vivienne Ogega
Reseerch OIIicer III

Ms. Faith Jully
Public Communication Oflicer III

Mr. Antony Kariuki
Serjeant-At-Arms

Ms. Fridah Ngari
Medie Relations Officer III

Mr. Peter Mutethia
Audio Olficer III

IYft. Alex Amwatta
Hansard Reporter III

. Alvin Ochieng' Mr. Silas Opanga
Hansard Reporter IIIearch Officer III

rt of the Dcpartmentrl Committee on Justice end Legal Affairs on the Conslderrtion of the Statut€ L8w
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CHAPTER TWO

2 OVERVIEW OF TIIE STATUTE LAW (MISCELLANEOUS AMENDMENTS) (NO.2)

BILL (NATIONAL ASSEMBLY BILI. NO.68 OF 2023)

2.1 Background

6. Thc Bill which is sponsored by the Leader of Majority Party, Hon. Kimani lchung'u'ah'

MGFI, MP, was published on 30'h October 2023 and read a lrirst Time in the House on l5rr'

Novembcr 2023 It was thereafter committed to various Dcpartmental Committees with thc

Departmental Committee on.lusticc and Legal Affairs as the lead Commiftee in linc rvith thc

provision of Standing Order 127 (3).

2.2 Summary of l,egal Provisions

7. The Statute Law (N{iscellaneous Amendments) (No. 2) Bill,2023 secks to antcttd vrtrious

provisions ofthe law, including those in seven (7) statutes falling under thc mandate ol-1ltc

Justice and Legal Affairs Committee. The Bilt seeks to-
a) amend sections 3 and 12 ofthe Oaths and Statutory Declarations Act (Cap. l5) to

provide that an advocate u,ho has been appointed as a commissioner tbr oaths shall

sign the roll kept by thc Chiel Regislrar of the Judiciary and that the Rcgistrtrr ol

Deputy Registrar of a superior court or subordinatc court may administct an oath ol'

affirnralion or takc an affidavit ol statutory declaration undcr the Act.

b) amend section 2 of the Advocates Act (cap. 16) to providc that the Rcgistrar

responsible for keeping the Roll of Advocates shall be the Chief Registral o1' thc

Judiciary. Further, the Bill proposes to amend section 8l of thc Act to providc that

the Council ofthe Society rnay, u,ith the approval of the ChiefJusticc, rnake rulcs ftir

the atlmission of advocatcs.

c) amend sections 4 and 5 of the Notaries Public Act (cap 17) to provide that thc

Chief Registrar of the Judiciary shall be responsible for enrolling notarics public in

the book kept for that purpose. granting new certificates to newly enrolled notarir-s

public; and rcmoving from the roll any person whose appointment as a notary public

has been revoked under the Act.

d) amend section 8l of the civil Proccdure Act (cap. 21) to reduce the numbcr o{'

mcmbers nominated by the Law Society ol Kenya to the Rules Committcc liom

Report of the Departmcntsl Committee on Justice and Legal Affairs on the Consideration of thc Statutc LarI

(Miscellaneous Amendmcnts) (No. 2) Bill (Notionol ,lssenrhlv Bill No. 68 of 2023)
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eight to threc to improve decision-making within the and reduce the cost of

facilitating the work of the Committee.

e) amend the Trustees (Perpetual Succession) Act (Cap. 164) to empower the

Registrar of Companies to register trusts and issue Certificates of lncorporation of

Trusts; process applications for incorporation; prescribe the form of an applicationl

keep and maintain a register of trusts; conduct searches; and prescribe Regulations.

I'he Bill further seeks to amend the Act to prescribe the form of application for

registering a trust and the fees chargeable for incorporating a trust (Kshs. 10'000/-)

and conducting a search (Kshs. 5001)

I amend sections 39(13) of the Sexual Offences Act,2006 (No.3 of2006) to replace

the Registrar of the High Court with the Chief Registrar of the Judiciary as the

custodian ofthe register ofconvicted sexual offenders.

g) amend sections 13, 21, and 22 of the Office ofthe Attorney-General Act,20l2 (No.

49 of 2012) to remove inconsistencies in the operational framework ofthe Ofllce of

the Attomey-General in line with Article 156 of the Constitution that establishes the

Office of the Attomey Geueral as an lndependent Office. The amendment relnoves

the reliance of the oflice on the advice and recommendations of the Public servicc

Commission in the appointment and remuneration of State Counsel.

Report of the Departmental Committee on Justice and Legal Affairs on thc Consideration of the Ststute Larv

(Miscellaneous Am€ndments) (No. 2) Bill (Nstionol Assembty Bill No. 6E of 2023)
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CHAPTER THRI]E

3 PUBI,IC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.1 t,cgal Framework on Public Participation

9. Article I I 8 ( I Xb) of the Constitution provides that:

"Parliament shutl facilitate public porlicipation and involvement in lhc legislalive und

olher husiness o.f-Parliamenl und ils Committees. "

10. The National Assembly Standing Order 127 (3) and (3A) stipulates that:

" (3) The De partmental Committee to which a Bill is committed shall facilitate puhlic

parlicipotion o the Bill throttgh an appropriate mechanism including-

(a) inviting submission of memoranda;

(b) holding public heorings;

(c) con.sulting relevurtt slukeholders in u seclor; and

(d) consulting expcrls on lechnical subjects.

(3.,1) Thc Depo tmental Commitlee shall take into uccount thc viettt tu

rccomme ndaliorts of the public under parag,raph (3) in ils repot't to lha Hottsc "

-!.2 Mcrnoranda reccivcd on the Bill

I 1. Pursuant lo the afotementioned provisions of law, thc Committec 1:laced an advcrtisclncut in

thc print media on Wednesdal.22nd November 2023 inviting the public to submit tncnrorittr.iit

by way of \T itlen statements on the Bill. Further, the Commiltee vide letter Rel'. No.

NA/DDC/,\LAC/2023/ ll8 dated 30'i' November, 2023 invited key stakeholders to subnrit

views on the Bitl ancl attend the public participation forum on Tuesday 5tr'Decen.rber 2023.

12. Furthermore, the AG and the PSC appeared beforc the Commiltee to submit additional vievls

on'fucsday l31r'February 2024 and Wedncsday l4th Febrttary 2024. respectively.

13. To this end, the Committee receivcd six memoranda from the AG, the Judiciarl, thc i.SK.

thc ODPP, the PSC. and Ashley Kerubo. '['he memoranda are annexed to this rc'port as

Annexure 7.

14.'Ihe Committee received Memoranda lrom the AG, the Judiciary. thc t-SK. the OI)PP. thc

PSC and Ashley Kcrubo which were largely in agreement with the proposals ret'ered to the

Committees. However, the Committee received reservations and proposals liom the I'SC

Report of the Departmental Committee on Justice and Legal Affairs oD thc Considcration of thc Statute I-alr

(Miscellaneous Amcndmcnts) (No. 2) Bill (Norionol Asscmbll Bill No. 68 of 2023)
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relating to the proposed amcndments to the following six (6) Acts of Parliament. l hey

submitted as follows:

The Oaths and Statutory Declarations Act (Capl5)

15.'lhe ,Iurliciary submitted. in support of the proposal, that upon the promulgation of thc

Constitution olKenya 2010, the olficc of the Chief Registrar ol'the Judiciary was estahlished

under Article l6l(2Xc) ofthe Constitution and marrdaled to serve as the chiel administrator

and accounting of'ficer of the Judiciary tasked with the management of affairs of Advocates

in exercise of the powers bestowed by the Act. Horvevcr. these constitutional changcs havc

yet to be effected in the Act which still bestows the powers to the Registrar of the High Court

undcr the old constitutional regime.

16. Furthermore, the Judiciary noted that Section l2 of the Act excludes the Registrar and

Deputy Registrars of the Supreme Court, Court of Appeal and Small Claims Court fiom

arnong persons who can administer oaths. lt. therefore, supported the proposal and proposed

an additional provision to provide that those who havc sen'ed as judicial olficers belbre

exiting the Judiciary should not have to wait for thrce years before they can be appointcd as

Commissioncrs fbr Oaths.

17.'l'he Judiciary noted that currently. the l-SK does not allow Magistrates who exit thc

Judiciary following retirement or resignalion to be appointed as Commissioners for Oaths

until they have taketr out three annual practising certificates.

Committee Obscrvation

18. Tlrc Committee did not agree with the submissions ol the Judiciary on the proccdurcs

applicable to the designation of Magistrates as Commissioners lbr Oaths.

'Ihc Advocates Act (Cap 16)

19.'Ihe Judiciary submitted, in support of the proposal. that upon the promulgation of the

Constitution ofKenya 2010, the office ofthe Chief Registrar ofthe Judiciary was establishcd

under Article l6l(2Xc) of the Constitution and mandated to serve as the chief administratot'

and accounting officer of the Judiciary tasked with the management of aflairs of Advocates

in exercise of the powers bestowed by the Act. However, these constitutional changes have

Report of the Dcpartmental Committee on Justice and Legal Affairs on the Corsideration of the Statute Lan

(Miscellaneous Amendments) (No.2) Bill (Nalionol Assentbl! Bi No.6E ttf 2023)
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yet to be ef,fected in the Act which still bestorvs the powers to the Registrar of the High Court

under the old constitutional regime.

20. Moreover. the Judiciary noted lhat the current provision of section l5 of the Act bestows

upon the Chief Justice the power to conduct the session for admission ol advocates in the

forrn of judicial proceedings. Thus, the .ludiciary proposed that the power to make rules

governing the admission of advocates be bestowed upon the Chiel Justice and not thc

Council olthe LSK by introducing a new subsection as follows:

"81(1) The Chiaf ,htstice may make rule"' wilh regard to the admission oJ advoc'atcs

under Sec'tiort 15. "

21. The Judiciary also stated that the above subsection could be introduced as a new subsection

(6) under Section 15.

22. Thc ODPP subnritted that since the CRJ has been, in practice, the one receiving applications

lor and issuing PCs to newly admitted advocates and practising advocates who rencw their

PCs yearly it was in suppo( of the proposal. Fu(hermore, it noted that newly admitted

advocates take oath before the Chief Justice as facilitated by the CRJ and sign the roll ol'

advocatcs in the presence of the CRJ who also adds his/her signature as a witness. Therctorc.

thc proposed amcndments seek to align the law to the ongoing procedure.

2i. l'he KMK Law LLP vide leuer rel'erence No. DG003/RF 215/20 dated l8'h Decenrber 2023

submitted that the Committee on Senior Counsel has made it dilficult firl qualifred advocatcs

1o apply fbr the conlbrntent olthe rank of Senior Council. It stated that being the President ol'

the LSK does not automatically qualifi one to bc conferred the rank of Senior Counsol. It

attributed this to the fact that in 2003 the then President during the investigations aS.ainst

Chiel Justice Bernard Chunga. appointed arld gazetted all previous LSK Chairpersons as

Senior Counsels, some of rvhont lravc been condemned by the Supreme Court as pcrsons of

questionable character.

24. It also noted that the Committee on Seniol Counsel has ovcr timc conferred thc rank o l'

Senior Counscl to unqualified persons such as politicians having not practised laq, contrary

to the qualifications stipulated in Rule 7 o{'thc Advocates (Senior Counsel Conl'erment and

Privileges) Rules. Hence, the nced tirr thc proposed amendments to lhe Act.
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25. Therefore. it stated that lhere is nced for the Senior Counscl Committee to be anchored in thc

Advocates Act, Cap 16 to restructure its composition and grant fair representation. It

proposed an amendment to Section l7 of the Act by introducing a new sub-section as fbllows:

" (4) There is established a Commitlee lo be knou,n os the Committee on Senior (lounsel

u'hit'h shull atn.ti.tt of:

(a) a judge ql thc Supreme Court nominated by the ChieJ Justicc:

(b) a.ludge ofthe Court o/ Appeal nominated by the President of the Courl oJ Appcal'

(c) o judge ol'lhe High Court nominaled by the Kenya Magistrates and ,ludgas

Associalion:

(d) the Attorney General:

(e) tha Choirperson o./ the Society; and

(/) lwo advoctttes u,ho shall havc ot lea.st Jive years' experience in Pruclice, elcctcd

by the Society. "

26. Additionally, it submitted that the Committee on Senior Counsel misuses and misapplies thc

legal provision on advertisement of applications for the conf'erment of Senior Counsel and

has failed to put out an advertisement for the last three years.

27. Moreover, it stated that failure to advertise is being used as a gatekecper preventing qualilied

persons from applying for confennent. In its view, the legal provision is insufficient. and

prone to abuse and advertisement should not be at the discretion ol the Conrmittee. btrt

instead be anchored in law. It proposed amendment of Section l7 to introduce a new sub-

section as follows:

"7'he Lay' Society o.f Kenya Secretariat shall cause to be adverlised, al leusl thirty dtt1,s

beJbre the thirty-/irst ol March in each year, publish in thc electronic media and serul lo

the membe rs of the Society, a notice inviting upplicolions .fiom persons t'ho quuliJy.fitt'

conferment of the rank of Senior Cottnsel. "

Committee Obscrvation

28.'Ihe Committee did not agree with the proposal by the Judiciary that the Chief Justice be

ernpowered to make rules with regard to the admission of advocates. The current section 8l

of the Advocates Act already requires the LSK council to make the rules with the approval

of the Chief Justice. The provision contains adequate safeguards.
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Thc Notaries Public Act (Cap 17)

29.'lhc Ju<liciary submittcd, in srrpltort of thc proposal, that upon tho promulgation of thc

Constitution o1'Kerrya 2010, thc olfice of the Chicf Registrar of the.ludiciary was establishcd

undcr Article l6l(2)(c) of the Constitution and mandated to serve as thc chief adrninistrattrr

antl accounting ollicer ol'thc Judiciary taskcd r.vith thc managenrent of atfails of Advocates

in exercisc of the porvers bestowed by the Act. Horvcver. thesc constitutional changes ha.''t:

yet to be efl'ected in the Act which still bestows the powers to thc Registrar of the High Court

under the old constitutional regime.

30. Additionally, the Judiciary proposed the nddition of a new section allowing magistrates and

judicial officers to perform nrateritrl acts and that they be excmpt lrom cnnual ntitariai

ccriiiicatcs us lo llorvs:

"5A. Pcr.vers ol magistrates ancl ccrtain court officcrs to pcrlorm notarial acls

(1) A nragistrrte, Kadhi. tlre Registrar or Deputy Registrar ofa Superior Cottrt or a

Subcrrdirratc Court may perform notarial acts wirich migh', lawfulll'be perlorntcil by

fl Nctatl, Public appciintcd unrler Section 2 of this Act.

(2) 'l hcy are not to take anntral cerlificates."

. 
-i I . fhr: ODPP statcd that thrr proposal is in linc with the current conslitutional regirne as all

notiries public takc r-rarh irefole thc CRJ ivho is the chicf adminislratoi (rf ths Jtrdicidrv iis

cnshriued in Article i 6l of the Clonstitution. Furthcr, that thc Clhicf.ltlsticc is thc appointing

ituthority ol all advocates rvho wish to perform the duties ol a Notaly Ptrblic as provided i<rr

in Scction 2 olthc N(riarics Public Act. C:rp 17.

( ommittec Obsen'ation

32. 't he Committec dici not agree with th,.' submissions of the Judiciary on tllc: pr.tccdtlles

applicabie to the dcsigrration of Magistratcs l'iotaries Public.

Thc Civil Proccdurc Act (Cap 2l)

33.'l'hc .Iudiciary .,ird lhe ODPP supported the proposed atnendments to thc Act.

notcd that the proposal witl enable prompt and effrcicnt decision-nrak ing

especially in the issuance ofpractice dircctions.

I he ()l)PP

proccsse::.
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Committee Observation

34. The Committee noted that the reduction of the members representing the LSK in the Rulcs

Committee would negatively affect the interests ol'legal practitioners.

Thc Trustees (Perpetual Succession) Act (Cap 164)

35. The ODPP submitted that the proposal is in harmony with the Companies Act. 2015 and will

alkrw for the efficient delivery of services.

Thc Scxual Offences Act (No. 3 of 2006)

36.'Ihe Judiciary submitted. in support of the proposal, tllat upon the promulgation of the

Constitulion of Kenya 2010, the olficc of thc Chiel Registrar ofthe Judiciary was established

under Article l6l(2Xc) of the Constitution and mandated to serve as the chief administrator

and accounting officer of the Judiciary. Llowever, these constitutional changes have yet to be

effected in the Act which still bestows administrative powers to the Registrar of thc High

Court under the old constitutional regime. Hence, the Judiciary was in support ol' thc

proposed amendnrents to the Act.

37. 'l'he ODPP stated that the proposed amcndment aligns with the constitutional mandatc of the

CRJ as the chief administrator of the Judiciary under Article 16l of the Constitution.

Moreover. it noted that the CRJ is in charge of all courts within the Republic ol Kenya and.

therefore, the amendment will errsure harmony in thc prosecution and handling of sexttal

oifences and related matters.

The Oftice of the Attorney General Act (No. 49 of 2012)

38. The AG supported the proposed amendments by stating:

a) That the current structural design of the Office of the AG and the Department ol'

Justice within the Civil Service hinders its ability to recruit and retain experienccd

State Counsel to support its opcrations and effectively implement its mandate.'fhis is

attributed to the thct that the Public Service Commission has put in place

standardized salaries for ot'licers lvithin the public service across the Executive

despite the specialized nature ofthe operations ofthc OAG and DOJ.
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b) That thi: spccializetl nai.urs ol'the OA(i and thc DOJ, as a constitutional olflc':

providing iegal scrviccs lbl tho lrovemment. r'cquires a uniquc experientiel cap:lltiiit1'

ofstaflthat can only bc realized through the proposed arnendments.

c) 'fhat the OAG and DOJ being similar to a lirrv tirm, requirc that the AG be givcn

rvider por.rers to recruit, promote, incentivize, and discipline. This will ctrablc the

AG to authoritativcly rnanage all officers. [.au1'er management utilizes tocls crttcial

{br office adrninistralion atrd rnotivating staff such as honuses. salaries. reassignirrg

autholity and upgrading or dorvnl:raditrg partners' stalus among others.

d) That enipo',vclilrg the OAG with the lfcrsrncniioned riolvers will allo\., jt to properll,'

ntanage D3pr.ity Solicitors Genclal anC Statc Counsel and prevcnt the poc<:hing ol'

skilled olllccrs by othcr entities olter having receivcd invaluable apprt-'nticcship irt

thc OAG.

c) That the substantial increase in compiex constitutional and human rights litigation

arrd comnrercial litigaiion requires adequate stafting to address the cases. 'l'herefbrc.

in light ofrhc clischarge of the role bl'principal legal advisor to the governnteht. the

pioposal seekS to ensurc ltnproved handling capacity at the OAC.

i) Ihat thc pbwers of the Prrtrlic Serviic Comniission are suhjcct to thr' ( lonst itr-tlioit

ald legislliti<rn. Oonscqtrently. rhc power to recnljt, appoit)t or promotc can bu vt:idti

by legislation such as tire OAG Act,20l2 rvhich limits the role ol the Public Scrvicc

Commission to recommend whcn consulted with regard lo the appointnlent of Stats

Cowrscl.

g) That undel Article 234(2) ofthe Constitution. as read together with the provisions ol'

the OAG Act.2012 and the Public Scrvice Commission Act, 2017. the AC has thc

ultimatc authority to establish such directorates. divisions. (.lr dcpxnnlenls and tllc

' autliority to further appoint. promote anC tlansl'cr Statc Counscl strtr.iect iii

cousultaiion tnd recontrucndatiun of the Pubiic Scrvice C'oirrnr iss.ion. i:urthcr. tli:

AG noted r.llat the Publio Service C-ommissicrn has, howevcr, taken ovet the lttnctl,r,'rs

of thc AG lceding to thc misrnirnzrgerncnt of the huruan rcsortrccs ut thc Sl.att l.:l\\'

Officc. This has resulted in scvcle understaffing and poor succession nlaltagcmcltt.

Hence, it v;as the AG's vieu' that the proposed amcndmcnts will ctrre the ci1'cd

challenges.
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h) That aciording to Scctio[ 6(5) ol'the oAc nct, 201.2. thc AG slrould. pot.bc undcr

the direction or control ol'an1, ltcrson or autlrority in the exercisc of tlrc porvers attcl

performance of lunctions ol'thc Offiqe.

i) 'Ihat under Article 252(1Xc) ol thc Constitution. each commission and each holdcr

ofan independent olflce hus the authority to rccrttit its stall.

j) 'lhal it rccommends thal thc OAG.20l2 be amendcd to provide for the cstablishnrcnt

of an Advisory Board ol'thc OAG.

39. l he LSK proposecl addiiional arrrg:':dmenls prerniscd on thc Iact that lncmbsrs cf the OA(i

arc primarily members of thc LSt', rvhose gornplairrt5 rcgardir;g <lcla;,5 1n recruiii;lcltt ol'Statc

Counscl. their promoiions and cicployment, handling of disciplinary niatters, capacit)-

huilding and training, and thc improventcni oithe tclms of scn,ioe havc becn prcviottsly

submilted to tfie LSK. lt also ncted that the aforcnrentioncd challcnges havc icd to thc

demotivalion ol. State Counsels witl.r manl' highly expcrienccd altd qualificd petsotrtrcl

leaving to seck greener pastures oulsiclc thc State Law Otllcc and Govcurment. It addcd that

this hLrs grcatly affected the quality of thc rvork of the OAG and cxposcd thc Govcltlt'llent to

scr'.'r,: lcgal t is[:s.

-f0. I'he l.Sl( proposed thc follorving atklitiot:rl aulcndm'.rnts:

a) Undcr Scction 2(l) by:

i. dcleting the words ''Public Scrvice Commissitln" and substittiting llierelix thc

vvord "Ofllce" in thc dellnition of subotdinatc ofllcer:

ii. inserting the follorving Irerv dcfinition in proper alphabetical sequencc:

"'Advisory Borucl' nrcans the odvisory hourd cstahlislted undt:t Secliott

20/1( I ) "

b) Under Section 9(2) by delcting tiie worcls "l'trblic Scrvice Commissitxr" and

substituting therefbr the rvords "Aclvisory Board"

c) Under Section 9(5Xd) by dclcting the expression "Article 234" and substituting

therelbr the expression "Seclion 208"

d) Under Seclion l3 by deleting tlte words "Public Servicc Commission'' and

substituting therefbr the words "Advisory Board"

e) New sections immediately under Section 20:
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"20A (l ) 'l'here is estubli::hed an advisot1t funrd lo be known as lhe Advisorl' Board

. to the Ollice of the lttorney-Gencral.

(2) Tlrc Advisory BoarrI shall eonprise'-

(a) lhe A ttorncY-(ieneral:

(b) a judge af the High Co rt nomindted by thc Chie.f Justice:

(c) the Principal Seuclary lo the National Treasury:

(d) the Principul Scc'retory in the State Deparlment responsible.fbr

naltars reloling to lhe public service;
. 

rc) the prcsidenr ol thc Lu'.t Society oJ (snya1;

(fl the Chairperson, Kenyu National Commission on Human Rights:

' (g lhe Chairperson of the Council of thc Instil e oJ lluman Resourcc

Monagement;'ond

A) lhe Solicitor-Genera!, trho shall be lhe secrelary to the Advi:;ary

Board.

* 208. ( l1 The Atlvisory Board shall advisc the Afiorncy-Gencral on--

(a) thc recruitmenl ond cPPoin!menl oJ'Stale Counsel' other olli<:crs

; tind olhtr ine mhe t.s of si:tf/; 
'

(b) Promotion.s:

(c) transfcrs and dePlol'msn15;

(d) discipline; und

(e) ony other nntter tiot may be referretl ro the Boartl hy lhc

AttorneY-General.

(2) The Attorney Generol may co-opl into th€ Board persctns u'hose

knowledge and cxpertise ir rcquiie.r.

20C. (1) The Advisor! Boarcl shall'mbet ut least.four tinrcs in every.finunciol ye,u'

and no! more than three months shall elupse behteen one nrccling and lhc rrcxt

merlinE.

(2) Untess tv,o-thirds of llte ;nembers olherwisc dgree, ot lcast .fburteen du1':'

nolice o.f a mee ting shall be given lo cverv member.

(3) Subject to the provisio,xs ol'lhis Act, the Advisory Board shall regulule ils otvtt

procedure.
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20D. Thc qtorltitt ut tha nii:cting o/'tlte Atlvisu't' Boartl slrull he.four natnhtrs.

20E. The Attorney-(iencrel shull con't'ene und presida ovcr lhe. nlcelitlg.t of lhi

Advisory Boarcl or, in lhc ub.sence of'tha Attorney-Canerul. a nrcnficr of lha

Board electecl by thc menbers presenl .fi'om onong lheir number.

20F. Any motlar befbrc lhe /dvisorl' Board shall be dccided by u majotity ol thc

members present antl '-olitig cnd in cusc of an equality t1f voles. lhe person

presiding shall hovc a cusling vole.

20G. The ntembcrs of the Ativisory Boartl slrall ba puid suclt ullot'anccs as llrc

Cobinet Secretary responsible ./br malter.\ re laling io finuncc, in consultalion *ilh

lhe Allorney-Generul, slrull oPprovc ttprtn lhe aclvice of tlrc Saktries attd

Re mu ne rat io n C ontm i s s ktn.

20H. (l) Any member oJ thc Atlvisory Board or a person prcsenl al a ,naeting ol

lhc Board who has ony inlcrer't in a nnltcr.for cotlsidcrution hy thc llourd shull

di,sclose in y,riling the ndturc q/'that interesi und shqll be disqualilictl .li'onr

porlicip{tting in the dclibcrations ol'thc Board ir1 respecl ofthat nwtlcr, unlcss lht

Boarcl clecitles olhent'ise .

(2) No nrcntbar of thc ldri;'ot'y Board sholl trade with thc O/fice .

201. The proccedingt oJ tha Adt'isory Board shull nol ba invulidatcd by raason of

0 vLtc?ncy 1mong thc menthcrs.

f) Under Section 2l ( I ) by deleting the words "Public Service Commission" and

substituting therelor "Advisory Boald";

g) Repealing Section 22 and substituting thcrefor the following ncw section:

"22. (1) 7'he Stalc Counsel, o/Jicers and olhcr sluffappointed under this Acl sholl

servicc on such lcrm.s ds lhc Altorney-Generul muy, on the udvice of'the Saluric.s

and Remuncralion Conrmissiort, dclernine.

' (2) Thc tcrnts und condilions delermined under thi.t seclion slnll connrcnce nol

laler than one year a/ie r thc comme ncement o/ thi.s tlcl.

' (3) T'hc Attorncy-Genaral nruy, in consullatiort tvith lhe Sulut'ies ond

Remuneralion Conmis.sitttt, nrukc Rcgulalions rcluling lo the paymcnl o/

remuneralion, emolumenls ond olher bcneJits to Statc Counsel, officers aru! other

sralfofthe Ofiice."
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h) New ser:tiou immediately after S$tion 25:

"25A. (1) Parlianent.thall alloctrtc Junds to the Offirc in accordance with Article

249(1) of the Co stitttion.

(2) Despite the ge nerality of subsection (l), the Junds of the Ofice shall con'vist

01.

(a) monies allocaled by Parliament;

(b) monies or assels (ls mat'dccnrc to lhe Oflice in thc course oJ the

exercise of its povers or the Performance of ils functions; and

(c) monies from any other lattful source provided, donated or grunted

to the Ofrice.

258. The .financial yeai of thc Af.fice shall be thc period of tt'elve nnnth:

commencing on lhe l"t Jtly in each year and ending on the 3Ah Juna in the

.following year.

25C. (t),4t ledst three monlhs hcfore lhc commen(:emen ofeachfinancial yccu',

the Attorney-General shall cause to be preparacl lhe estimdtes of the reveruit and

cxpcndittre of the Office for thot yeaT .56, ,t rroval by tlrc National .4sseafily.

t (2) The unrrual estimales shall nnke provision for all the eslimated expendilure of

*the Office.for the.finuncial ycur concerned and, in porticular, shall prttvkle.fot

(u) the poymbnt oi the .salaries, allov;ance:: oid ttthcr churle!:in

t'L'.\pcLr oftha staff of the Office;

(b) the Pq'mcnt oJ pensionr, graluities and other charges urul in

raspecr of bcnefits :lr'ltich are pu.vahle out o./ thc.funds o! the Oflice:

(c) the mainlcnarice ofthc buildings and grounds ql'tha Ofiice;

(d) the.fu,iding oJ'n'uining of und research and development bt', Stut(

Counsels, officers and olher stafof the OlJice; and

(e) the creation of sucli ftods to meet rtiure oi conlingent liabilities in

respect of bcnafits, insurance or replacemdnt oJ'buildings or inslallulitvt.s.

equiPtfienl and ii respet't of such othet maltcr.t us lhc Atlorne;'Gcne ni
may think fit.

25D. (t) The Attoriey-General shall cuuse to be keil oll proper bookr nd
records of accotmt of thc incbme, expenditure, assels and liabilities oJ lhe Olfice.
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(2) lYirhin o period rtl three monlhs aficr thc entl of each.financial yeur, tltc

Attorney-Gcneral shcll couso to be ybniltcd lo tlta Auclilor-Gencrol llrc uccotttll.\

oJ the O.fficc itl t'csPacl of lhut 1'g.t7 togatlrcr )rith d- -
(a) slalcmanl ol- lhe income and axpcndilure o.f the Oflicc lurittg thut

year; and

(h) slulcmenl ol'lhc ussels and liubiliti<t.t of the Oflice on thc lusl tlttl'

of thut .financittI )'eco'.

(3) The accounts oJ'thc O//icc slrc ! be prapared, auditad ctnd reported ulton in

uccordonce with lhe provisions ofthe Public luclit tlct, 20]5.

(1) Thc written latvs ,ntd Regulations rcluling to ltublic.financiul tnctnogcntcnl

shull appll, to tha .futlds ol tha Olfice.

25E. The Allorney-Gcneral slrull causc lo be opencd and maintainet! such butk

eccounts wilh banks lhot are regulated by lhe (:cnlral bank of Kcnyt as ate

necessury.for the exercise of thc ./ nctions o/ tlrc Oftitc.

i) Deleting Section 28;

j) New section immediately aflor Sectior.r 28:

"28A. (1) 7'here shall be a scul ti'the Office v'hich shall be suclt devicc us thc

Al t orney-Ge neral shal I dc I a nn inc.

(2) The .saal o/'the O/fit'e sholl be kept in thc custadl' qf the Attornc-v'Gc rrcrul or

such person a,; lha Attornay--Ge ne ral nay uulhorisc in that regurd.

(3) T'he saal o/ the O/lice shal! bc used in accordance v'ith thc ordcrs o/ thc

Attorney-General.

(1) The seal of the Oflice. v'hen affixed lo a docttmcnt urul duly aulhcntictttcd'

shall be iudiciatly antl o.ficiolly noliced antl, unle';s lhc contrary is prot'ad' ury

necessary order or dulhorizalion tl'the Attorney-General in respecl o/ the seal

under this section shall be presumed lo have bcen duly given.

k) New section immediately aftcr Section 33:

"33A. (1) Any State Coun"'al, oflicer or mentber of stalf employecl und depltlv'cti

hy the Public Sen,icc L'onmrission und serving in tlre Office immcdistal.v hc.forc

lhe conrmencemant ol thi.v Act shall-
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k0 on llrc comDlerrccnenl of this Act, bc deemed to have heen

employed und dcplole,J in accordance \lith thi.t Act;

(b) retuin any rights thot huve accrued or are accruing lo him or her

before the comnrcnccmenl of this Act,'

@ continue to conlribule to any s peronntotion schemc to v'hich hc

or she v'as a conlributor immediately beforc the commencement of this,lct:

(d) be entitled to rcceive ony deferred or exlended leave and an"v

poynrcnt, pension or g'aluily as if he or she has continued to be such rtn

officer, contrihutor or Pcrson iluring his or her scrvice oS a member oflhe

Oflicc:

(i) he deented lo huvc heen employed in accordance wilh this Act.litt'

the purposes of anv irilten latt under which any righls accrued or *'crc

dccntitlg lo him or her under vhich he or she continues lo conttibule or h.)]

whic'h any enlillenrcnt has been conferred; and

0 be decmed to bc a State Counsel. ofiicar or cfiployee o.f the OJlice

. .lbr the purposes of any superannuation scheme lo v'hich he or she i:;

c nl i t lcd lo cotitr ibute.

338. (l I The Allorne!'General shall constitttle an lmplenrenlation (:ommillce

qonsisling oJ stule Counslls, oflicers ond employacs of the )flic'a ut riu.v hv

neccssery in the circumsluncc:;.

(2) 'thc Iniptemenlation Comrniltee shall-

(o) be responsible for co-ordinaling the form alion or fucilitatian oj'

strch things and matlers that are required for lhe implemenlatiott ol'lhe

provisions o/ thi.s ,4ct;

(b) serve for o period ofone year ufter the date ol dppoi henl:

(c) suhmit to tha ittorney-General, at least once in everl'lwtt mbnll't.t.

a repori on lhc progress achiet'ed in the intplementution oJ lhe provisions

'of this act: and

(d) in the perfornruitce of its.functions, regulale its ov'n proccdu'e.
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(3) The members ol thc lnplanenlalio,l L'ommillec shull bc paid such allotttncas

us the Attornel'-Gene rul Dt.t!. on tllc dticc of lht Salories and Rcnnmeruliott

Comm iss ion, de ternt ine.

l) LJnder the Schedule in paragraph l(b) delcting the rvords "Public Service Codc of

Conduct and the".

4l . 'l'he ODPP submitted that it supports thc proposal in so far as it aims to create harntonl' $'ith

the relcvant statute for the AG's officc.

42. 'l'he PSC opposed the proposed aircndnlcnts by stating:

a) 'fhat thc amendments arc unconslitutiorral to the exlent that it is not cloar how thc

iuvolvement ol the PSC in the rccruitment' appointmcnt or promotiolt ol Deputi'

Solicitors General ancl State Counsels prescnts inconsistencies in thc oltcrational

fiamework of the Ofllcc of thc AG as indicated in thc lvlenrorandum of Objects and

Reasons of the Bitl.

b) l'hat for the long time that the Office of thc AG has been in existcnce. Solicitols

General, their Deputics and State Counscls havc bcen recruitcd. appointed or

promotecl by the PSC rvilh uo complaint raisc(l on thc allogcd inconsistencics in thc

operational liamc"vork o1' thc Otlice.

c) That Article l-56 of the Clonstitution doos not cstablish thc OIficc of tho AG as an

inclepcndent ollce nor is the AG listed as one of the indcpendcnt cctrstilrrtional

olfices ir.r Chapter l5 as allegcd in the Memorandum ol'Objccts and Rcttsons ol'1he

Bill. Therefore. the Memorandum of Objects and Reasons is misleading and should

not be used as a basis for amendulent ofthe Act.

d) 'l-hat the AG. as a membcl ol'the Cabinet. and his/hcr staff should be sub.iect to

similar recruitment. appoiutnrent or promotion proccdures unde(aken by tlic PS(' as

fiis/her counterparts in Cabinet. 'fhis is because rernoving them from the jurisdiction

of the PSC shall be unconstitirtional.

e) That the AG. as the Chici Lcgal Advisor ol the Govcrnnrent, cannot opcrate irr

isolation from the Executive ncither can it trc delinked and removcd fiom the

jurisdiction ol the PSC and fronr thc lcgal framervork that iegulates thc public

servlce.
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1) 1'hat the anrcn<lrucnls uill inhercntlv create room lbr obrtsc of po'Ncr as they' givt:s

the AG unfettcred pora,et to appojnt, promots and determinc temrs and conditiurs ol'

service ol De'puty Soiicitors General atrd Statc Counsels.

g) That cvcn the ODPP which is constitutionally independent as provided in Articlc

157( I 0) of the Constitution has a Board mandated to advise the ODPP on the

Inanagenlent of the human resollrcc function established under Section l(r ol lhe

ODPI, A-t.20i3.

[) That cleir IJ E thc Prcsident has nt-r powi-'r to recruit public officers apatt from [lS:;

rvholr hc can'onl! appcint with tl.c appt'oval of Parliarncnt and PSs il'hom itr:

appoints on tirt: rccommendation of thc PSC.

i) That the anrendnrents will u,eakcn thc safcguards for the appointrncnt of all pcr,;olis

in the public service enshrined in thc law by the Kenyan people.

.i) That thc arnendments ale an alliont to thc Constitttion rvhich at Article 231(lXa)

tasks rhc lrsC thc powcr to appoint persorrs to hold ofllcc in the public scrvicc.

Further, that the proposed rmendrnents rray crertc a domino etfcct fbl othcr

" ttritrislrit.:;/lrilcncics to :;tck lcgisletio:'l io gtirc thcrn po\vCr ltr rccrttil slilll'ti)l lhci!'

, rl llci-'r;-

k) That it is not the intention of the Kenyan people to allow State officels to dircctll'

recruit public officcrs in their ofllccs. fiurthor. that Clausc 13.6 of thc l:inal lteooii ot'

the Constitution of Kenya Revierv Commissiorr (CKRC) exptessly states that:

"ull pftlic ,service entployecs shLntkl be uppointcd b.v thc Public ficrtitt

('tsntmi:;siutt. "

l) {hat the), aic in bad faith as C.)idenced by thc fact tlrat the AG has failed t<r cou !-r

tvith the larv as it is currentli' subsiSting..{nd that lav;s oughl to be m:rcle t'(rr th:

iublic good. for postcr;tl atrd not lot sh.rrt-tcmr purposcs.

m) 'fhat rhc proposed amcndnrent tc Scctioi 2l(2) of the Act is a viol*tion of r\riiclc

23a(2Xg) ol' (iTr: Constitutiorr' on th"' fi;nction oi the PS(' lo revierv and urlrk'-'

recomntendations to the national govemment in respcct of ctrnditions ol' s,il'r'icu.

code ofconduct anti qualification ofotficers in the public service.

n) 1'hat the sr,,nstitutional pcs,crs or- thc PSC cannot be remo'''cd and/or undsmliilc,J

rhrough legislation.

Report of the Departmental Comnrittee on .lusiicc find Legal Affairs on tho Consklcration trf thc Slatute La 't
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43.

mittee Observation

Committee agreed with the view of the Attorney General and thc LSK on the.exclusive

wer of the House to legislate, irrciuding on the manner in which the staff of the offrce of

e Attomey General may be recruited and the need to raise the status and profile ofthe State

OfIice. The Committee also noted particular merit in the submission by the Public

ervice commission that the power to recruit, appoint, promote and discipline public offrcers

thin the Office of the AG should not be left entirely to the Attomey-General.

44. onsequentty, the Committee was of the view that any powers given to the Attomey General

th regard to recruitment, appointment, promotion and discipline of staff would have to be

dcted to an appropriate Advisory Board to ensure adherence to established human

sourcc principles and the standards requircd within the public service.

Report c DeprrtmeD til'Commlttde on Jrstice and L,cgel Allaln on thc Conslilcntion of thc Ststute Law

eous Amendminb) (No'. z) nttt flvattan al Assenbty Bllt No. 6E o12023) '(Miscell
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4 CONIMIT'tIiE OBSERVATIONS

45. Upon reviewing tht: Bitl and thc submissions received, the Committee made the lollou'ing

observat ious:

a) 'fhe proposed amendments to the Oaths and Statutory Declarations r\ct (Cap. l5)l

tlre Advocates Act (Cap. l6); the Notaries Public Act (Clap '17); the Sexual Olfcnccs

Act, 20t)6 (No. 3 of 2006) are minor in nature and seek to align rel'crences kr thc

Chief Registrar ol thc Judiciari. and other Rcgistrars with the terms currentlv

subsisting within thc .ltrdiciary;

' b) fhe propose.l linc'ffdments to the Civil Procedure Act (Cap. 2l); and the Sexual

Offcnces Act. 2006 (No. 3 of 2006) seck to reduce the mernbership ol'tho Iluics

Committee of the Judiciary which shall streamline its operalion:; antl optinrisc its

output;

c) Thc ptopcscd amendments to the civil Procedure Act (Cap. 2l) seek to retlucc thr:

member.ship ttf' thc I{uies Comnrittcc of Il':e Judiciarl' s'hich allects the lcvcl 'oi'

participation oithc I-SK in ttie foliiruiatior of Rules altccting lcgal practitir:ncis.

d) 1'he prop.oscd amcnclmerits io the 'I'r.ustces (Perpctual Srrccession) Act (cltp. I64)

scek to shift thc supervision of the regislration of Trusts liorn the Ministry ol'L;rrtils

lo the Registrar ol' C.iompanirs. This places the registration of 'l rusts within thc

apprc,priatc Llovernment agency and shall streaurline thc process lbr the beneilt ol'

applicants.

a) -i'he OI1icc of the Attorncy-Gencral has seen an cxpausion of its rcsponsihilil ics.

inclt:{ing legal policy managemcnt, anti-coruption strategies. and orersigltt ollcgal

sector inslitutions. unclcr Executivc Ordel No. 2 of2023.

b) 'f5e cun6nt legal landsiape plcsenls challenges fol the OACi. such as incrc:rir:.i

iuvolvement in interhational legat matters. constitutional litigation. itnd

infrastructural proiects, which slrain its resources and capacity.

c) 'Ihc OAG currently opcrarcs at lcss thcn half of its approved stalT cstablishrircnt.

various departments within the oAG. notably thc Government Transacii,-rns

I)ivision. operate with significantly i'ewcr staff members than requitcd, leadinil rt,

incriasccl workload and compionriscd servicc quality.

Rcport of the Departm€ntlrl Comnrittcc on .rfistice and Lcgal Affairs on the Consideration of thc Statuir l,xrr
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d) Ihere is a significant rcmuncration dispariq' bctween state counsel at the Or\G and

their counterparts in othcr public legal sector iltst;tutions 'a'hich . ultirnately

contributes to demotivation and loss of experienced statf' The OAG has lost 130

senior state counsel betrveen.lanuary 2015 and Dccember 2023 on account ofpoor

rernuneration and lack of carecr progrcssion.

e) The OAG & DOJ faces limitations in recruitment, promotion, and managetnent ol

staff, partly due to its classification as a state departmcnt rvithin the executive branch.

0 l'he Constitution grants Parliament a wide legislative nrandate that allows it to

prescribe the manner in lvhich certain categorics of public officers may be recrrrited,

appointed and promoted. l'he arneirdments ptoposed with regard to the Ofllce of the

Attomey-General Act. 2012 (No. 49 of 2012) are thetelbre properly bcfore the

House for consideration and enactment, if thc House so decides.

g) Any legislation that provides lbr the autonomy of the Office of the Attomcy-Gcneral

in recruitment, appointment, promotion and discipline of its stafl must sub.icct the

lunctions to an Advisory Board.
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CHAPTER FIVE

5 COMMITTEERECOMMENDATIONS

2. The Committee, having considered the Statute Law (Miscellaneous Amendments) (No. 2)

Brll (National Assembly No. 68 of 2023) recommends that the House-

a) approves the provisions of the Bill relating to the Oaths and Statutory

Declarations Act, Cap 15; the Advocates Act, Cap 16; the Notaries Public Act,

Cap 17; and the Sexual Offences Act, 2006 without amendment;

b) approves the provisions ofthe Bill relating to the Office ofthe Attorney General

Act, 2012 with amendments as contained in the SCHEDULE to provide for the

autonomy of the Office and its power to recruit, appoint, promote and discipline

its Officers; and

c) deletes the provisions ofthe Bill relating to the Civil Procedure Act, Cap 21.

SIGNED... DATE {t.t. ol

HON. GEORGE GITONGA MURUGARA, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
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CHAPTER SIX

6 SCHE,DULE OF AMENDMENTS

3. In view oithe observations made. the Committee proposcd the lbllowing amendments to the

Biil:

4. THAT, the Schedulc to the Bill be amended by

(l) Deleting the proposed amcndments to the Civil Procedure Act (Cap. 21.

Rationale: lhe proposed amendments to lhc Civil Procedure Act (Cap.2l) seck to reduce

the membership of the Rules Committee of the Judiciary which all'ects the level ol
participation oi the l.SK in the formulation of Rules aff'ecting legal practitioners.

(2) Inserting the lbllowing new amendments in proper chronological sequcnce in the

proposed amendments to the Office of the Attorney General Acl,2012 (No. 49 of 2012)

by-
Writtcn latt Prcvisiott Anrcndntenl

The Ofhce of
the Attorney
General Act,
2012 (No. 49 of
20t2)

s.2 Delete thc words "by the Public Service Commission
appearing imrnediately after the word "employed" in the
dellnition "subordinate olllcer";

Insert the lbllowing new definition in proper alphabetical
sequcnce-

"Advisory Board" means thc advisory board
established under section 20A( I )1"

s. 9(2) Delete the words "Public Service Comnrission" appearing
imrnediately after the words "recomnrended by the" and
substitute therefor the words "Advisory Board".

e(sxd)s Delcte the expression "Article 234 ol'the Constitution
appcaring immediately alier the words "Subject to" and
subslitute therefor the expression "Section 20B".

New Inscrt the lollowing new Part inrmcdiatell alier scction 20-
PAITT IIA-ADVISORY BOARD OF THE OFFICE OF
THE ATTORNEY-GENERAL

Board
20A. (l) Thcre is establishcd board to

be known as the Advisory Board to the Otllce
ol' the Attorney-Gencral.

12,1 1 hc Board shall consist ol'

Report of the Departmental Committee on Justice and Legal Affairs on the Consideration of thc Statute Law
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(a) the Attorney-General;

(b) the principal secretary
responsible for matters relating
to the Public Service;

(c) thc principal secretary
responsible for matters relating
to Finance;

(d) thc Chairperson of the Public
Service Comrnission or a

representative designated in
rwiting by the Chairpcrsonl

(e) the Chairperson of the Kenl'l
National Commission on Human
Rights or a rcpresentativc
designated in u"riting by tltc
Chairperson; and

(l) the Chairperson o1'thc Cctincil
of the. lnstitute of fluniirn
Resource Maltagement or a

representativc designated in
writing by the Ohairperson; anrl

(g) the Prcsident ol'the [-1w Socict]
ol Kenya or a represclltal i ! (i

designated in rvriting b1 thc
l)rcsident.

(2) Thc Attcrney-(ieneral shall bc thc
Chairperson of the Board.

(3) The Solicitor-General shall be the
secretary to the Boffd.

20B. (l) The Advisory Board shal!
advisc the Attorney-Ceneral on-

I

l
I

ljunctiois ol
the Advisory
lloard i

l

i

l

I

(a) recruitment and appointrtrent of the
deputl soticitors-gcnentl. slirtc
counsel and other nrembers ol'stall
of the Oflicel

(b) prornotion of state colttrscl Aud otltcr
mcmbers of staff of the Otiicc;

(c) discipline of deputy solicitors-
general, state counsel and otlri:r
members of staff of the Officc;

(d) remuneration of dcputy solicitors-
neral state counsel and otlrer
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mcmbels of staff of thc Ollioc tn

consultatiou with the Salaries and

Reuruucration Commissionl and

(e) rnattcrs that may be referred to the
Board by the Attomey-Gencral.

ol lhc lloilrd.
20C. Thc mernbers of the Board shall be

paid such allowances as the Altomey-General.
shall approve upon advise of the Salaries and

Remuneralion Comtnission.

Nlccli,lgs arr,l 20D. (1) 'fhe Advisory Board shall mcet
at least four tiures in every finar.rcial year and

not more than thlec months shall elapse

bel.wccn ortc ntceting artd the next nlcctinB.

(2) [Jnlcss thrce quartcrs of the
members othcrwise agrce, at lcast foi.lrtccn
days' noticc of a mceting shall bc givcn to
everl,rncnrbcr.

(3) 'fhc quorum at lhe meeting of the
Advisory Board shall be five members.

(4) The clrairperson of the Board slrall
convel'rc and preside ovcr the meetings of thc
Boartl ol in the abscnce ol'tltc cltait'1;crson. a

nrcmber ol'the Boaid clcctctl by lltc Ilettlbcrs
plesent lronr atnoug tlrcir nttntbct.

(5) 'lhc ploccedings ol' tlrc Advisorl'
Board shall not bc invalidatetl by rgasott ol'a
vacancy omong the ntembers

(6) A menber of the Board or a Person
present at a meeting of the Board who has

interest in a matter lor consideration by thc
Board or by the Oflice shall disclose in writing
the nature of tlrat interest and is disqualified
from participating in the deliberations of thc
Board or the office in respect ot'that matter.
unless the Board or olfice decides olhctwise.

Delete the words "Public Servicc Commission" appcaring
immcdiately after the words "recommendation of tho" and

substitute tl.rerefor the words "Advisory Board".

Dclc'te the words "Public Service Commission" appcarirrg
imrncdiately after the words "Commission and" and

substitutc thelefor thc words "the Advisory Board".

lnsert the following sections imntediately after section 33-
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illri.arf,tn !l*tF-

(a) on the commencement of
section, be deemed to have
employed and deployed
accordance with this Actl

(b) retain any rights that have accrued
or are accruing to him or her before
the commencement of this Actl

(c) continue to contribute to an)'
superannuation scheme to which he

or she was a contributor
immediately before thc
commence mcnt of this Act:

(d) be entitled to receivc any del'erred or
extended leave and any paynlcllt.
pension or graluity as if he or shc

has continued to be such an ofticcr'.
contributor or person during his or
her scrvicc as a Inenther ol' lhc
Office;

(e) be deenied to have been employcC
in accordancc with Lhis r\ct tbr the
purposcs ol' any writtcn la*' utttir.'t'

rvhich any rights accrucd t\r \vcre
accruing to him or her undcr rvhiclt
he or slie continues to contributc tlt'
by which any cntitlement has bcen
confcrrcd; and

(0 tre cieemcd to bc a State Ct:unsci.
offioet or cmployee ol the Oillcc lor'
thc purposcs ol' any superattnuation
scheme to rvhich he or she is
cntirlcd to contributc.

Schedule. Delete the rvords "Public Service Code of Conduct and the'
appccring immediatcly aftcr lhe. u'ords "sttpplemcnlan t;
the".

Paragrap
I (b)

Ilationale: To ensure the autonomy ot' thc Olfice of the Attomey-GenCral and empo','uer il io

recruit. appoint, prornotc and discipline its staff'trnder thc ovcrsiglrt ol'an Advisory lloartl.

Rcporl cf the DeFartmentat Commitlcc (,n Juslicc flnd Lcgal Affairs on the ConsiCeration of thc Stututc l,t,*

(tlTisccllaneous Amendments) (No .2) Bill (NG!inuol Asserrrhl)t Bill ,No. 6E of 202-l)
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this
been

in

h

33A. (l) Any State Counsel, officer or
member of staff employed and deployed by the
Public Service Commission and serving in the
Otlice immediately belore the commencement
of this section shall-
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AGENDA:

THE NATIONAL ASSEMBLY
I3TH PARLIAMENT - THIRD SESSION.2024

JUSTICE AND LEGAL AFFAIRS COMMITTEE

ADOPTION SCHEDULE

Adoption of the Report on the Consideration of the Statute Law
(Miscellaneous Amendments) (No. 2) Bitl (Netional Assembly Bills No. 68 of
2023) sponsored by the Leader of the Majority Party the Hon. Kimani
Ichung'weh, EGH, MP

ru0?7*LHON. MURUGARA GEORGE GITONGA, CBS, MP -
Chairperson

I

HON. MUTUSE ECKOMAS MWENGI, MP -Vice
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2

HON. MAALIM FARAH, MP3

HON. FRANCIS KAJWANG'TOM JOSEPH, MP \
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4

ssr5 HON. JUNET MOHAMED, CBS, MP

6 HON. ONYIEGO SILVANUS OSORO, CBS, MP

7 HON. (DR.) OTIENDE AMOLLO, SC, MP

8 HON. MUCHIRA MICHAEL MWANGI, MP

9 HON. MAKALI JOHN OKWISIA, MP

A=- )10. HON. MURIU WAKILI EDWARD, MP

\---11. HON. MAINA JANE NJERI, MP

(r"\12. HON. GICHOHI KAGUCHIA JOHN PHILIP, MP
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REPUI}LIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT _ THIRD SESSION . 2024
DIRECTOITATN, OF DEPARTMENTAL COMMITTEES

DEPAIITMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

MINUTES OF THE I5TII SITTING OF THE DE,PARTMENTAL COMMITTEE, ON
JUSTICE AND LEGAL AFFAIRS HELD ON SATURDAY I71'I FEBRUAIi,Y,2024 AT
2:00 l'M IN THE MAIN CONFERENCFI,, HOTEL ENGLISHPOINT MARINA'
MOMI}ASA COUNTY

PRESENT

l. FIon.
2. LIon.
3. Hon.
4. FIon.
5. Flon.
6. Hon.
7. I Ion.
8. Ilon.
9. Ilon.
10. Ilon.
I I . I-lon.
12. I lon.
I 3. Ilon.

Murugara Georgc Gitonga. IIBS, MP
Mutuse Eckomas Mu'engi. OGW, MP
Francis Kajwang' 1'om Joseph. MI)
Onyicgo Silvanus Osoro. M[)
Junet Mohamed, CBS, MP
(Dr.) Otiendc Amollo. SC. MP
Muchira Michael Mwangi. MP
Gichohi Kaguchia John I'hilip, MI)
Aden Daud. EllS MP
Maina Jane Njcri. MP
Mogaka Stephcn M, MP
Makali John Okwisia. MP
Siyad Amina lJdgoon. MI'

- Chairperson
-Vicc- Chairperson

APOLOCIES

l. IIon. Maalim Farah. MI)
2. Hon. Muriu Wakili Edward, M['

SECRETARIAT

l. Mr
2. Ms
3. Mr
4. Mr
5. Ms

Douglas Katho
Jael A.viego
Abdikafhr Abdi
lsaac Nabiswa
Vivicnne Ogcga

Clerk Assistanl I
Clcrk Assistant III
('lerk Assistanl I Il
[,egal Counscl
Itesearclr Ofllcer lll



6. Mr. Antony Kariuki Ser.ieant-At-Arms

AGENDA
1. Prayers
2. Preliminarics
3. Conflrmation ol'Minute s

4. Considcration and Adoption of the report on the Statute Larv (Miscellaneous
Amendments) Bill No.2 (National Assenbly Bills No. 68 0f 2023) sponsorcd by the
Leader of the Majority Party Hon. Kimani lchung'wah, Egh, Mp

5. Any Other llusincss
6. Adjournment/ Dale of the Next Meeting

M IN. NO/DC/.IL AC 12024 I 07 1 : PIIF],LIMINARIES

'fhe meeting was called lo order at thirty minutes past two o'clock by the Chairperson of the
Comnriltee on Justice and Legal Alfbirs lbllowed by a word ol'praycr and therealier Membcrs of
thc Committecs introduced thcmselvcs.

MIN.NO/DC/JLACl2021l072: CONFIRMATION OF MINLITES

l'he agenda ,'vas del'erred

MIN.NO/DC/JLAC/20241073: ADOPTIONOFTHEAGENDA
1he agenda was adopted having been proposed by I lon. Mutusc llckomas Mwcngi, OGW, MP
and seconded by I lon. Gichohi Kaguchia John I'hilip, MI'

MI N.NO/DC/.IL AC 12024 I 07 1: CONSIDERATION AND ADOPTION OF THE,
REPORT ON THE STATUTE LAW
(MISCELLANE,OI..]S AMENDMENTS) BILL
NO.2 (NATIONAL ASSEMBLY BILLS NO. 68
OF 2023) SPONSORED BY THE LEADER OF
THE MAJORITY PARTY HON. KIMANI
ICHUN(;'WAH, EGH, MP

I. COMMITTF],E OI}Sf,RVATIONS

Upon reviewing the Ilill and thc subrnissions received, the Commiltee rnade thc tbllowing

observations:

a) 1'he proposed amendments to the Oaths and Statutory Declarations Act (Cap. l5)l

thc Advocates Act (Cap. 1 6): the Notarics Public Act (Cap 17)l lhc Sexual Ofl'cnces

Acl. 2006 (No. 3 ol'2006) are minor in naturc and seek to align ref'erences to the

Chiel Regislrar ol' thc Judiciary and other Registrars with the tcrms currenlly

subsisting rvithin the Judiciary:

b) The proposed anrendnrents to lhe Civil Proccdure Act (Cap.2l)r and the Scxual

Ol'fences Act. 2006 (No. 3 ol'2006) seck to rcducc the membership ol'thc Rules



Committee of the Judiciary which shall strcamline its operalions and optimise its

output:

c) The proposed amendments to the Civil Procedure Act (Cap. 2l) seek lo reduce thc

membership of the Rules Committee of the Judiciary which aflbcts the level of

parlicipation of the LSK in the formulation ol' Rules aftecting legal practitioners.

d) The proposed amendments to the Trustees (Perpetual Succession) Act (Cap. 164)

seek to shili the supervision of the registration of Trusls tiom the Ministry of Lands

to the Registrar of Companies. This places the registration of Trusts within the

appropriate government agency and shall streamline the process lbr the benetit of

applicants.

a) The Office ol the Attorney-General has seen an expansion of its responsibilities,

including legal policy management. anti-corruplion stralegies, and oversight of legal

sector institutions. under Exccutive Order No. 2 of 2023.

b) The current legal landscape presents challenges Ibr the OAG, such as increased

involvement in internalional legal malters, constitutional litigation, and

infrastructural projects, which strain its resources and capacity.

c) The OAG currently operates at less than half ol'its approved staff establishment.

Various depa(rnents within lhe OAG. notably the Govemment l'ransactions

Division, operate with signiticantly f'ewer stalf membcrs than required, leading to

increased workload and compromised service quality.

d) There is a signilicant remuneration disparity between state counsel at the OAG and

their counterparts in other public legal sector institutions which ultimately

contributes to demotivation and loss of experienced stafi l'he OAG has lost 130

senior state counsel between January 2015 and December 2023 on account of poor

remuneration and lack of career progression.

e) The OAG & DOJ faces limitations in recruitment. promotion, and management of

stafl, partly duc to its classification as a state department within the executive

branch.

t) The Constitution grants Parliament a wide legislative mandate that allows it to

prescribe the manner in which ccrtain categories ol'public ollicers may bc recruited,

appointed and promotod. The amcndments proposed with regard to the Ofllce of the



Attorney-General Act, 2012 (No. 49 of 2012) are theretbre properly before the

House for consideration and enactment. if the House so decides.

g) Any legislation that provides for the autonomy of the Oltice of the Attorney-General

in recruitment, appointment, promotion and discipline of its stall musl subject the

functions to an Advisory Board.

2. COMMITTf,ERECOMMENDATION

Thc Comrnittee. having considered the Statute l,aw (Miscellaneous Amendments) Bill No.2

(National Assentbly No. 68 d 2023) recommends that the llouse: -
a) approves the provisions ol'the Bill relating to the Oaths and Statutory Declarations

Act, Cap l5; the Advocates Act. Cap l6; the Notaries Public Act. Cap l7; and the

Sexual Ollences Act, 2006 without amendment;

b) approves the provisions ofthe Bill relating to the Office ofthe Atlorney Gcneral Act,

2012 with amendments as contained in the SCHEDULE to provide (br thc autonomy

of the Ollice and its power to rccruit. appoint. promote and discipline its OIllcers:

and

c) deletes thc provisions ofthe Bill relating to the Civil Procedurc Act, Cap 2l

The report was adopted having being proposed b1'Hon. Mutuse lickomas Mwengi. OGW, MP

and seconded by Hon. Francis Kajwang' Tom Joseph, MP

3. SCHEDULE OF AMENDMENTS

ln vicw of the observations made, the Committee proposed the lbllowing amendnrents to the

BiII:

THAT, thc Schcdule ro rhe Bill be ame nded by-
( I ) Dcleting the proposed anrendnrents to the Civil Proccdurc Act (Cap. 21.

Rationale: the proposed amendments to the Civil Procedure Act (Clap. 2l) seek to reduce

the rnembership ol the Rules Comnrittee ol' thc Judiciary which al'l'ects the level of'

participation ofthc LSK in the formulation ol'Rules afl'ecting legal practitioners.

(2) Inserting the fbllowing new amcndments in proper chronological sequence in the

proposed amcndments to the Office of the Attorncy General Act, 2012 (No. 49 of 2012)

by-



llritten lcrw Provisiott Antendmenl

The Office of the
Attomey General
Act, 2012 (No.
49 of 20t2)

s. 2 Delete the words "by the Public Service Commission" appearing
irnmediately after the rvord "employed" in the definition
"subordinate officer":

Inserl the following new definition in proper alphabetical
sequence-

"Advisory Board" means the advisory board established
under section 20A( I );"

S e(2) Delete the words "Public Service Commission" appearing
irnmediately after the words "recommended by the" and substitute
therefor the words "Advisory Board".

S e(sxd) Delete the expression " Arlicle 234 of the Constitution" appearing
irnmediately after the words "Subject to" and substitute therefor
the expression "Section 20B".

New Insert the following new Part imnrediately after section 20-
PART IIA-ADVISORY BOARD OF THE OFFICE OF THE
ATTORNEY.GENERAL

Advisor)
Board

20A. (l) There is established board to be

known as the Advisory Board to the Office of the
Attonrey-General.

(2) The Board shall consist of-
(a) the Attorney-Ceneral;

(b) the principal secretary responsible
for nratters relating to the Public
Service;

(c) the principal secretary responsible
for matters relating to Finance;

(d) the Chairperson of the Public
Service Comrnission or a

representative designated in writing
by the Chairperson;

(e) the Chairperson of the Kenya
National Commission on Human
Rights or a representalive
designated in writing by the
Chairperson; and

(i) the Chairperson of the Council of
the Institute of Hunran Resource
Managernent or a represenlative
designated in writing by the
Chairperson; and

(g) the l)resident ofthe Law Society of
Kenya or a representativc



designated in writing by the
President.

(2) The Attorney-Ceneral shall be the
Chairperson of the Board.

(3) The Solicitor-General shall be the
secretary to lhe Board.

liunctions of
thc Advisory
Iloard

208. (l) The Advisory Board shall advise
the Attorney-General on-

(a) recruitment and appointrnent of the
deputy solicitors-general, state counsel
and other members of staff of the
Ofllce:

(b) promotion of state counsel and other
members of staff of the Office:

(c) discipline of deputy solicitors-general,
state counsel and other members of
staffof the Officel

(d) rernuneration of deputy solicitors-
general, state counsel and other
members of staff of the Office in
consultation with the Salaries and
Remuneration Commission; and

(e) matters that nray be referred to the
Board by the Attorney-General.

Rcnruncration
ol rhe lloard

20C. The members of the Board shall bc
paid such allowances as the Attorney-General, shall
approve upon advise of the Salaries and
Rcmuneration Commission.

Mcetings and
quorum

20D. ( I ) The Advisory Board shall meet at

least four limes in every financial year and not more
than three months shall elapse bclwecn one mceting
and the next meeting.

(2) Unless three quarters of the members
otherwise agree, at least fourteen days' notice of a

meeting shall be given to every nrember.

(3) The quorurn at the meeting of the
Advisory Board shall be five menrbers.

(4) The chairperson of the Board shall
convene and preside over the meetings of the Board
or in the absence of the chairperson, a member of
the Board elected by tlre members present from
among their number.

(5) The proceedings of the Advisory Board
shall not be invalidated by reason of a vacancy
among the members



(6) A member of the Board or a person
present at a meeting of the Board who has interest
in a matter for consideration by the Board or by the
Office shall disclose in writing the nature of that
interest and is disqualified frorn participating in the

deliberations of the Board or the office in respect of
that matler. unless the Board or office decides
otherwise.

s.2l(l) Delete the words "Public Service Commission" appearing
immediately after the words _ and substitute therefor the
words "Advisory Board".

s.22 Delete the words "Public Service Commission" appearing
irnmediately after the words "Commission and" and substitute
lherefor the words "the Advisory Board".

New Insert the following sections immediately afler section 25-
New Insert the follorving section immediately after section 28-

scal of thc
oflice

28A. ( I ) There shall be a seal of the Office
which shall be such device as the Attomey-General
shall determine.

(2) The seal oi the Office shall be kept in
the custody of the Altorney-General or such person

as the Attomey-General may authorise in that
regard.

(3) The seal of the office shall be used in
accordance with the orders ofthe Attonrey-General.

(4) The seal of the Office, when affixed to a

document and duly authenticated, shall be judicially
and officially noticed and, unless the contrary is
proved, any necessary order or aulhorization of the
Attomey-General in respect of the seal under this
section shall be presurned to have been duly given.

New lnsert the following sections immediately afler section 33-
Savirg l3A. (l) Any State Counsel, ofiicer or

mernber of staff ernployed and deployed by the
Public Service Commission and serving in the

OIIice immediately before the commencement of
this section shall-

(a) on lhe commencement of this section,
be deerned to have been ernployed and

deployed in accordance with this Act;
(b) retain any rights that have accrued or

are accruing to him or her before the
cornmencement of this Acl:



(c) continue to contribute to any
superannuation scheme to u'hich he or
she was a contributor inrmediately
before the commencement of this Act;

(d) be entitled to receive any deferred or
extended leave and any payment,
pension or gratuity as if he or she has

continued to be such an ofllcer,
contributor or person during his or her
service as a member ofthe Ofllce:

(e) be deenred to have been employed in
accordance with this Act for the
purposes of any written law under
rvhich any rights accrued or were
accruing to him or her under which he

or she continues to contribute or by
rvhich any entitlement has been
conferred; and

(f) be deerned to be a State Counsel,
ofllcer or employee of thc OIfice for
thc purposes of any superannrralion
scheme lo which he or she is entitled to
contribute.

Schedule.
Paragraph
I (b)

Delete the words "Public Service Code of Conduct and the"
appearing irnmediately afler the words "supplementary to lhe".

Rationale: 'l'o ensure the autonomy of the Office of the Attomey-General and empower it to

recruit, appoint, promote and discipline its staffundcr the oversight ofan Advisory Board.

MIN.NO/DC/.ILAC12024107S: ADJOURNMENT

There being no other business, the meeting was adjoumed al twenty minutes past lbur o'clock
The next meeting will be hcld on nolice.

SIGNED.,.. DATF], X.r')' ot
(CHAIRPE :HO URUGARA GEORGE GITONGA, MP)
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DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGALAFFAIRS

MINUTES OF THE 152NO SITTING OF THE JUSTICE AND LEGAL AFFAIRS
COMMITTEE HELD ON TUESDAY 5" DECEMBER,2023 AT IO.OO A,M. IN LENANA
MBILI ROOM AT WESTON HOTEL, NAIROBI

PRESENT
Members
1. Hon. Murugara George Gitonga, M.P
2. Hon. Mutuse Eckomas Mwcngi, OGW M.P.
3. Hon. Muchira Michael Mwangi, M.P
4. I{on. Gichohi Kaguchia John Philip, M.P.
5. Hon. Muriu Wakili Edward, M.P
6. Hon. Mohamed Aden Daudi. M.P.
7. Hon. Mogaka Stephen M, M.P.
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l. Hon. Maalim Farah, M.P
2. Hon. Francis Kajwang' Tom Joseph, M.P
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4. Hon. Junet Mohamed, CBS, M.P
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SECRETARIAT
I . Mr. Douglas Katho
2. Mr. Shadrack Omondi
3. Mr. Abdirahim Omar
4. Ms. Jae[ Ayiego Kilaka
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8. Mr. Peter Mutethia

Clerk Assistant
Legal Counsel III
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Clerk Assistant III
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Research Officer III
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AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of minutes
4. Public hearing of the Statute Law (Miscellaneous Amendments) Bill (National

Assembly Bill No. 67 ot 2023)
5. Public hearing of the Statute Law (Miscellaneous Amendments) Bill No.2 (National

Assembly Bill No. 68 o12023)
6. Any Other Business
7. Adjoumment/ Date of the Next Meeting

MIN.NO/DC/JLACl2023l757: PRELIMINARIES

The meeting was called to order at thirty minutes past ten o'clock by the Chairperson followed
by a word ofprayer from the Chairperson.

MIN.NO/DC/JLACl2023l758: CONFIRMATIONOFMINUTES

The agenda was deferred.

MIN.NO/DC/JL ACl2023l759t ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. M.P. and seconded by Hon. M.P

MlN. NO/DC/JL ACl2023 l7 60t PUBLIC HEARINC ON THE STATUTE LAW
(MISCELLENOUS AMENDMENTS) BILL
(NATIONALASSEMBLY BILL NO. 67 OF 2023)

l. The Parliamentary Service Commission

The Commission Secretary of the Parliamentary Service Commission informed the Committee
that the Commission is in agreement with the amendment to the Parliamentary Service Act,20l9
in its entirety stating THAT: -



In line with Article 127 (6) (e) (ii) of the Constitution, the proposed amendments to the
Parliamentary Service Bill prescribe that the Parliamentary Service Commission is the

responsible constitutional Commission for providing services and facilities to ensure thc efficient
and effective functioning of Parliament and is responsiblc for pcrforming the functions necessary

for the well-being of the members and staff of Parliament for introduction in Parliament.

On its part, Salaries and Remuneration Commission is established under Article 230 of the
Constitution with the mandate to:

a) Set and regularly review the renumeration and benefits ofall State Officers; and

b) Advise the national and county govemment on the renumeration and benefits ofall other
public officers.

Prior to the promulgation of the Constitution, the regime obtaining for thc remuneration of
Members of Parliament was the National Assembly Remuneration Act, Cap 5 of the Laws of
Kenya.

The Parliamentary Service Commission resolved that a Bill making provisions that safeguard its

mandate and stops further encroachment into its Constitutional functions and mandate by the

Salaries and Renumeration Commission as provided for in Article 127 (6) (e) (ii) of the

Constitution be drafted.

2. Judicial Service Commission

The Deputy Chicf Rcgistrar ofthe Judiciary stated that thc Judiciary Service Commission agrees

to the amendment of the Judicial Service Act in its entirety stating THAT: -

l. Under Article 172, the core mandale of the JSC is to promote and facilitate the

independence and accountability of the Judiciary and the efficient, effective and

transparent administration ofjustice. The Independence is provided for in Article 160 of
the Constitution which states that the Judiciary- consisting of Judges of superior courts,

magistrates, other Judicial Officers and staff- shall be subject only to the Constitution and

the law and shall not be subject to the control or direction ofany person or authority.
2. The independence only protected by Article 160 is the independence of the Judiciary

from the other branches of government and bodies which can exercise pressure on the
judiciary through power conlcrred on them by the state. The integrity, independcnce and

impartiality of the judiciary are protected by the Constitution not as an end, but as pre-

conditions for fair and effective access to justice and for protection of human rights for
all.

3. The renumeration and benefits enjoyed by judges, judicial officers and judicial staff is a
key ingredient ofthc indcpcndence ofthe Judiciary and should thercfore be dctermined in
a manner that safeguards that independence. This is the reason, for instance, that the

Constitution requires that the renumeration and benefits payable to a judge shall be

charge on the Consolidated Fund, and shall not be varied to the disadvantaged of that

Judge.
4. The Judiciary and the JSC support unreservedly the proposed amendment to the Judicial

Service Act to empower the JSC to review and determine the nature of transport



facilitation and the rates of reimbursement of the daily subsistence costs expended by
judges, judicial officers and staff of the Judiciary in the performance of their duties.

3, Salaries and Renumerations Commission

The Secrctary to thc Salaries and Remuneration Commission submittcd thc views of thc
Commission as follows:

l. Proposed amendment to lhe Parliamentary Service Act No. 22 of20l9 by:
2. Specify further functions that may be performed and power that may be exercised by the

Commission pursuant to Article 127 (6\ (e) and Article 252( I ) (d) of the Constitution;
3. Amcnding section 5 by inserting thc following ncw paragraph immcdiatcly after

paragraph (i) - (fa) the provision of tcchnical, infrastnrctural and administrative
competence to ensure efficient and effective delivery ofservrces to parliament;

4. Amending section l8 by inserting the following new sub-sections after subsection (2)-

(3) The Commission shall review and determine the rates of reimbursement for travel by motor
vehicles for Members, in accordance with intemational best practice;

(4) The Commission shall review and determine the rates of reimbursement of daily subsistence
costs expended by Mcmbcrs and staffof Parliamcnt in the pcrformance of their dutics.

Proposcd amcndmcnt to the Judicial Service Act No. I of20ll by amending section 13 by
insertrng a new section immediately after section l3-

a) l3A. In accordance with thc mandate conferred to the Commission by Articles 172( I )(b)
and 252(I)(d) of the Constitution, the Commission shall review and determine the nature of
transport facilitation and the rates of reimbursement of the daily subsistence costs expended by
Judges, Judicial Officers and Staffof the Judiciary in thc pcrformancc ofduties.

The SRC is of the considcred vicw that thc proposed introduction ofscction l3A to the Judicial
Service Act is unconstitutional and therefore recommends that the proposed section l3A to the
Judicial Service Act be deleted from the Bill.

Further SRC stated that the proposed introduction ofsection l8(3) and (4) to the Parliamentary
Service Act is unconstitutional and recommends that thc proposed section l8(3) and (4) to the
Principal Act be deleted from the Bill.

MIN. NO/DC/JLACl2023l76l: PUBLIC HEARING ON THE STATUTE LAw
(MISCELI,ENOUS AMENDMENTS) BILL
(NATTONALASSEMBLY BILL NO. 68 OF 2023)

l. The Judiciary/Judicial Service Commission

The Deputy Chief Registrar of the Judiciaryi Secretary Judicial Service Commission, briefed the
Committee that:



l. The Bill seeks to amend the Advocates Act, the Notaries Public Act, the Oaths and

Statutory Declarations Act and the Sexual Offences Act to replace the Registrar of the

High Court with the Chief Registrar of the Judiciary.
2. The Judiciary agrees with the amendmcnt of section 3 of the Oaths and Statutory

Declarations Act the Judiciary to replace the Registrar of the High Court with the Chief
Registrar of the Judiciary.

3. With regards section 12 of the Oaths and Statutory Declarations Act the Judiciary
proposcs an additional provision to include those who have served as judicial o{ficers
before exiting the Judiciary from serving 3 years to in order to be appointed as

Commissioners for oaths as required by the Law Society of Kenya.
4. The Judiciary agrees with the amendment of to section 2 of the Advocates Act, on the

definition of Registrar to mean the Chief Registrar of the Judiciary.
5. With regards to section 8l of the Advocates Act, the Judiciary proposcs a new subsection

stating that the Chief Justice may make rules with regard to the admission of advocates

under section 15. The admission of advocates is a power bestowed on the ChiefJustice
who conducts the session in the form ofjudicial proceedings.

6. The Judiciary suppo(s the amendment of scctions 4(l) and 4(2) of the Notaries Public
Act, to delete the words Registrar of lhe High Court and substitutc therefor with Chief
Registrar of the Judiciary.

7. With regards to section 5(3) of the Notaries Public Act the Judiciary proposes a new
section allowing magistrates andjudicial oflicers to perform notarial acts and that they be

excmpt from annual notarial certificates.
8. The Judiciary supports the amendment of section 8l(lXa) of the Civil Procedure Act to

reduce the number of advocates in the Rules Committee from 8 to 3.

9. The Judiciary supports the amendment section 39(13) of the Sexual Offences Act, to

replace the Registrar of the High Court with the Chief Registrar of the Judiciary.

2. The Public Service Commission

The Commission Secretary/Chief Executive Officer of the Public Service Commission, briefed
the Committee that:

l. The Bill proposes to amend several pieces of legislation amongst them the OfIice of the

Attomey GeneraI Act.
2. The Bill seeks to amend sections 13, 2l and 22 of the Office of the Attomey General Act,

2012 (No. 49 of 2Ol2) by deleting the words "in consultation with the Public Service

Commission"
3. The Commission opposes the amendments stating that the amendments are

unconstitutional on the following grounds;
i. That thc Office of the Attorney General cxists as the Executivc arm of

Govemment.
ii. That contrary to the memorandum of objects and reasons, Article l56n of the

Constitution does not establish the Office of the Attorney General as independent

office.
iii. That contrary to the memorandum of objccts and reasons in the Bill, the Attorney

General is also not listed as one of the Independent Constitutional o{fices in
Chapter I 5 of the Constitution.



iv. The Attomey General is a member of the Cabinet and is supported by the
requisite staff to deliver on his/her functions as determined by the Commission in
exercise of its powers to establish offices in the public service.

v. The constitutional functions of the Attorney General as the Chief Legal Advisor
of the Govemment, do not operate in isolation of or independently from the
Executive arm of Govemment.

vi. The proposed amendments are an affiont to the Constitution which at Article
BaQ)@) gives the Commission power to appoint persons to hold ofEce in the
public service.

vii. The proposed a'nendments to section 21(2) of the Act is a violation of Article
234(2)(9) of the Constitution.

MIN. NO/DC/JLAC 12023 l7 62 t ADJOURNMENT

There being no other business, the meeting was adjoumed at five minutes past two o'clock. The
next meeting will be held on notice.

SIGNEI) DATE
(CHAIRPERSON: HON. MURUGARA GEORGE GITONGA, MP)
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1836 The Statute law (Miscellaneous Amendments) (No. 2) Biil,2A3
I

The Ndtaries
i

Public jAct
(Cap. {7).

I

i

I

l

The Ci'lil
I

Procedrlre Act

The Public
Holidals Act
(Cap. I l0).

s.4(l)

s.4(2)

s.5(3)

s.8l(l)(a)

Delete the words "Registrar of the High Court"
wherever they appear and substitute therefor
the words "Chief Registrar of the Judiciary".

Delete the words "Registrar of the High Court"
and substitute therefor the words "Chief
Registrar of the Judiciary".

Delete the words "Registrar of the High Court"
and substitute therefor the words "Chief
Registrar of the Judiciary".

Delete subparagraph (vi) and substitute

therefor the following new subparagraph-

ap.2l).Ca(

Success
Act (Ca
164).

The Tnlstees s,2
(Perpetdal

Schedule

No. l7 ol2Ol5.

s.3(l)

s.3(2)

s.3(2A)

s.3(2B)

lon)

(vi) three advocates nominated by the

Law Society of KenYa'

Delete the expression "Utamaduni Day" and

the corresponding date.

Delete the definition of "Cabinet Secretary".

Delete the definition of "pension fund".

Delete the definition of "Principal Registrar".

Delete the definition of "provident fund".

lnsert the following new definition in
proper alphabetical sequence -

"the Registrar" has the same meaning

assigned to it in section 3(l) of the Companies
Act,20l5.

Delete the word "PrinciPal".

Delete the word "Principal".

Delete the word "Principal".

Delete the rvord "PrinciPal".

P

O
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I
s. 3J(8)

s. s (l)

s.6(l)

s.6(2)

s.6(3)

s.8(l)

s.9(l)

s.9(2)

s. I I

s. r3(l)

s. 15

Delete the word "PrinciPal".

Insert the word "First" immediately

before the word "Schedule".

Delete the rvord "PrinciPal".

Delete the word "PrinciPal".

Delete the word "PrinciPal".

Delete the word "Principal" wherever it
aPPears.

Delete subsection ( I ) and substitute thercfor

the following new subsection-

(l) The Registrar shall keep and record in

a register kept for that purpose each

application, order and other document lodged

oi given under the provisions of this Act, and a

duplicate of each certificate of incorporation

issued under this Act.

Delete the words "apPointed under the

Registration of Documents Act (Cap. 285)"'

Delete the rvord "prescribed fee" and substitute

therefor the words "fee set out in the Second

Schedule".

Insert the words "set out in the Second

Schedule" immediately after the rvord "fee" '

Delete the word "Principal" wherever it
appears.

Delete the lvords "Principal Registry of

Documents" and substitute therefor the word

"Registrar".

Delete the word "PrinciPal".

Delete the word "PrinciPal".

Delete the rvords "Cabinet Secretary" and

substitute therefor the word "Registrar"'

Delete and substitute therefor the following
new Schedule-

o

o

s.l6(l)
s. l6(2)

s. 17

Schedule
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flRST SCIIEDULE (s. s(1))
FORM TR 1

APPLICATION TO REGISTER A TRUST
PART I. TRUST DETAILS

l. Name of the Trust:

2. Trust Constitution
Pleasec attach the Trust Deed or Will or any
other instrument forming the constitution of
the Trust.

3. Re istered office address

5. Contact address of the Trust
P.O Box
Postal Code
Office No.
Mobile No.
Email Address2

6. Principal objects of the Trust

PART II. PROPOSED SETTLOR/
OFFICERS

7. Details of the Settlor(s), first Trustees and/or
Enforcers of the Trust

Name
Designationo
Postal Address
Identity card or passport
numbel

O

o

t

theName of
building/plot No.
Street/Road
District
Floor/Room No.
Torvn
County



Tlrc Stattttc La*'(lt'{iscellaneous Amendntenls) (No 2) Bill'2023 1839

'Please provide an email address which has

never been used on iTax.
5If a passport number is provided, please also

indicate the issuing country and place and date

of issue of the passPort.

Nationalit
Telephone No.
Email Address
lAMe hereby consent to
act as Trustee/ Enforcer
of the Trust.

Compete a separate sheet for each Settlor,

Trustee and/or Enforcer (if applicable) or

authorised signatory and attach the following
documents for each:

a) Copy of Kenyan national identification
card, alien card or PassPort

b) Copy of PIN certificate issued bY

KenYa Revenue AuthoritY (not

applicable to Persons rvho are not

KenYan residents); and

c) Coloured passport-sized photograph

For a corporate bodY;

a) Certificate of incorPoration

b) Copy of PIN certificate issued by

Kenya Revenue AuthoritY;

c) Copies of KenYan national

identification cards, alien cards or
passPorts ofthe directorsi and

d) Coloured passport-sized photographs of
the directors.

PART III. STATEMENT OT INITIAL
TRUST ASSETS

8. The Trust property is initially capitalised as

follows and shall include any subsequent

property registered in the trust's name'

o

a
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TYpe ofAsset Value

Compete a separate sheet of Initial Assets (if
applicable)
I-odged on behalf of the Trust by:

Settlor/Trustee/Enforcer/Advocate

OTT'ICIALUSE

Trust registry
Checked by:
Name:

New Insert the following new Schedule-

SECOND SCHEDT LE (s9,s.11)

FEES CHARGEABLEBY TIIE
REGISTRAR FOR INCORPORATION,

INSPECTING DOCTJMENTS OR
OBTAINING COPIES OF DOCUMENTS

ORINFORMATION

o

o

I

I

I

I

\
I

I

I

i

Column I
Item no.

Column 2 Matter
Fee

(KSh)

I Fees chargeable for
incorporation of a
trust

r0,000

2 Right under the Act
to inspect the register
of Trusts and get
copies of any public
documents relating
to a trust.

500
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Thp Industrial s.5B(3)
Training Act
(Cap.237).
Ttie Traffic Act s. I l7(3)
(QaP.2103).

Delete the words "fifth day" and substitute

therefor the words "ninth daY".

Insert the words "or through the use of

any electronic or mobile communications

technology" immediately after the words

"vehicle concemed";
lnsert the words "either pay the fine or"

immediately after the words "requiring such

person to" '
Insert the words "or through the use of

electronic or mobile medium" immediately

after the words "served personally"'

ll7(8) Insert the word "thousand" immediately

after the word "hundred"'
117(9)(a) Delete the words "two hundred shillings' and

on each subsequent conviction to a fine not

exceeding fivL hundred shillings" and

substitute therefor the words "two hundred

thousand shillings' and on each subsequent

conviction to a fine not exceeding five hundred

thousand shillings".
ll7(10) Insert the word "thousand" immediately

after the word "hundred"'
s. 39(13) Detete the words "Registrar of the High Court"

and substitute therJfor the words "Chief

Registrar of the JudiciarY" '

3(2) Insert the following new paragraph

immediately after paragraph (ba)-

(bb) the National Intelligence Service'

Delete the definition of "animal" and substitute

therefor the following new definition-

t

lThe sexual
iOffences Act,
; 2006 (No.3 of

I zooo1.
The
Employment
Act,2007 (No.
1l of2007).

The Veterinary s.2(l)
Surgeons and

i Veterinary

' Paraprofessionals
: Act,20l I (No'
I 29 of 2011).

"animal" means all species of the animal

kingdom, but not man, whether in aquatic'
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domesticated or wild environments and
includes rvild animals, cattle, camel, buffalo,
sheep, goats, pigs, fish, horse, mule, donkey,
dog, birds, bees, insects, reptiles and marine
animals.

Delete the definition of "animal resource
industry" and substitute therefor the follorving
new definition -

"animal resource industry" means the
sector responsible for animal health,
production, rvelfare, marketing, animal food
safety and security, and sanitary aspects of
animals.

In the definition of "annual licence",
delete the rvords "annual licence" and
substitute therefor the rvords "annual premises
licence

Delete the definition of "private pracrice".

In the definition of "register", delete the
rvords "chief cxecutive officer" and substitute
therefor the rvord "Registrar".

ln the definition of "veterinary medicine",
delete the rvords "alternative medicines"
appearing in paragraph (c).

Insert the follorving new definitions in
proper alphabetical sequence -

"Cabinet Secretary" means the Cabinet
Secretary responsible for matters relating to
veterinary services;

"veterinary practice" means any practice
for hire. gain, fee, compensation, employment
or reward received, promised, offered,
expected or accepted, either directly or
indirectly, by the person rendering the
veterinary service from the person requesting
or receiving the service.

Delete subsection (2).

o

New t

s.2
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s. 6(2) (a)

s.l6 (5)

Public s.t10 (3)

celloneous Amendments) (No, 2) Bill' 202i t843

Delete the words "and the" appearing

immediately after the word "poisons"'

(n) Delete the word "rvith" appearing immediately

after the word "orgutisations"'

Delete subsection (5) and substitute therefor

the following new subsection-

(5) If the Board is satisfied that the

applicant has fulfilled all the conditions for

tempo.ary registration as a forcign veterinary

rrrj*n unaer Ois section' the Registrar-shall

effJct the registration and issue the applicant

with a certifiiate of temporary registration'

Delete.

Delete.

Delete subsection (2) and substitute therefor

the following new subsection-

a*
Finance
Management,
2012 (No. l8 of
2Ot2).

The
Universities
Act,2012 (No.
42of2012)'

s.40(4)

s.25

t
(2) A declaration made under

this section shall onlY aPPIY to a
public institution-

(a) that is or PreviouslY was a

National PolYtechnic
within the meaning of the

Technical and Vocational
Education and Ttaining
Act,20l3; or

O) that has the requisitc

PhYsical facilities and

human resource caPacitY

that are aPProPriate for a

technical universitY'

No.29 ol2013.

s.56(l)(a) Delete the words "govemment sponsorcd"'
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The Office of the s.t3
Attorney-General
{ct,2012 (No.49
of 2012).

s.2l(l)

s.22

The Civil Aviation s.2(l)
Act,2013 (No.2l
of 20 I 3).

s.34

The Value Added
Tax Aa,20l3
(No.35 of 2013)

Delete the words "in consultation with,
the Public Service Commission".

Delete the words "in consultation with,
and on the recommendation of the Public
Service Commission".

Delete the words "and Public Service
Commission.

o

In paragraph (e) of the definition of
"publication", delete the words "for
aviation metrology" appearing after the
rvords "information circulars".

Delete the word "three" and substitute
therefor the rvord "six".

Section A of Insert the follorving nerv paragraph
Part I of the immediately after paragraph 147-
First
Schedule.

148. The Supply of gas meters
of tariff number 9028.10.00

Insert the following nerv paragraph
immediately after paragraph 35-

36. The supply of denatured
ethanol of tariff number 2207 .20.00

Delete paragraph (Q.

Part A of the
Second
Schedule.

,

The Privatization s.9
{ct,2023.
(No.l I of 2023)
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MEMORANDUM OT' OB.IECTS AND REASONS

The Statute Larv (Miscellaneous Amendments) (No. 2) Bill, 2023,
seeks to make various amendments to various statutes. It is in keeping
with the practice of making various amendments rvhich do not merit the
publication of separate Bills into one Bill.

The Bill contains proposed amendments to the lollorving statutes-

The Oaths and Statutory Declarations Act (Cap. 15)

The Bill proposes to amend the Oaths and Statutory Declarations Act
to provide that an advocate rvho has been appointed as a commissioner of
oaths shall sign the roll kept by the Chief Registrar of thc Judiciary; and
that the Registrar or Deputy Registrar of a superior court or subordinate

.{ourt mav administer an oath or affirmation or takc an affidavit or
!,utu,ory declaration under the Act.

The Advocates Act (Cap. 16)

The Bill proposes the amendmcnt of the Advocates Act to provide
that the Registrar responsible for keeping the Roll of Advocates shall be

the Chief Registrar of the Judiciary. Further, the Bill proPoses to amend
the Act to provide that the Council of the Society may, rvith the approval
of the Chief Justice, make rules for the admission of advocates.

The Notaries Public Act (Cap. l7)

The Bill proposes to amend the Notaries Public Act to provide that
the Chief Registrar of the Judiciary shall be responsible for enrolling
notaries public in the book kept for that purpose; granting new certificates
to newly-enrolled notaries public: and removing from the roll any person

-yhose appointment as a notary public has been revoked under the Act.
O The Civil Procedure Act (Cap.2l)

The Bill proposes to amend the Civil Procedure Act to provide that
the members nominated by the Larv Society of Kenya and appointed by
the Chief Justice shall be three in number which is intended to improve
decision-making within the Rules Committee and reduce the cost of
facilitating the rvork of the Committee.

The Public Holidays Act (Cap.1l0)

The Bill proposes to amcnd the Public Holidays Act to delete the
provision for Utamaduni Day as a public holiday.

The Trustees (Perpetual Succession) Act (Cap. 164)

The Bill proposes to amend the Trustecs (Perpetual Succession) Act
to provide that the Registrar of Companies as defined under section 2 of
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the companies Act, 201 5, shall be responsible for the registration _of 
trusts

and issuance of Certificates of Incorporation; Processing of applications

for incorporation; form of an application; keeping and maintaining of a
register; ionduct of searches in the registryl and making of Regulations'

The Industrial Training Act (Cap' 237)

The Bill proposes to amend the Industrial Training Act to provide-

that the date for tlie remiuing of the training levy shall be the ninth day of
the month in ordcr to harnronise it rvith the period within rvhich PAYE is

remitted to the Kenya Rcvenue Authority.

The Traffic Act (Cap.403)

The Bill proposes to amend the Traffic Act to incorPorate the use of
technology in the management of minor traffic offences'

The Sexuat Offences Act, 2006 (No.3 of 2006)

The Bill proposes to amend the Sexual Offences Act, 2006' to
provide that the rcgister of convicted sexual offenders shall be kept and

maintained by the Chiel Registrar of the Judiciary.

The Emptoyment Act' 2007 (No. 11 of 2007)

Thc Bill proposcs to anrend the Employment Act' 2007' to exen'lpt

the National Inte[ligence Service fronr the application of the Act in the

same manner as other national security organs are exempted.

The Veterinary Surgeons and Veterinary Paraprofessionals Act,
20ll (No.29 of20ll)

The Bill proposes to amend the Veterinary Surgeons and Veterinary
Paraprofessionals Act, 20 t I to make lninor corrections to the provisions

relating to the definition of "animal", "animal resource industry", "annual
licencer', "private practice", "register" and "veterinary medicine" and

gramnratical errors occurring in other provisions of the Act.

The Public Finance Management Lct,2012 (No. 18 of 2Ol2),

The Bill proposes to amend the Public Finance Management, 2012.to

cure inconsist-ency in the provisions of the Act on the submission of the

Finance Bill.

The Universities Act,2012 (No. 42 ot 2012)

The Bill proposes to amend the Universities Act,20t2, to provide for
the 6cclaration oi technical universitics under section 25(1) of the Act in
respect of public institutions that are or were national polytechnics. It also

proposes to amend secrion 56( I ) to provide that the Placement Board shall

o

o
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be responsible for placing all students, rather than only government-
sponsored students, in universities and colleges.

ilhe Oflice of the Attorney-General Act, 2012 (No. 49 of 2012)

fthe Bill proposes to amend the Office of the Attorney-General Act,
?frl}to remove inconsistencies in the operational framework of the Office
of tlie Attorney-General in line with Article 156 of the Constitution that
establishes the Office of the Attorney General as an independent Office.

that
circulars; and that the period within wh ich the Director-General shall be

rquired to submit an annual report shall be six months after the end of the
trrancial year.

, The Value Added Tax Act, 2013 (No35 of 2013)

The Bill proposes to amend the Value Added Tax Act, 2013 to
reclassify the supply of gas meters of tariff number 9028.10.00 and the
supply of denatured ethanol of tariff number 2207.20.00 as exempt and
zerc r atel respecti vely.

The Privatization Act,2023 (No. l1 of 2023)

The Bill proposes to amend the Privatization Act, 2023, to cure
inconsistencies between the role of the Authority and the Cabinet
Sedetary.

] Oatea the 26th October,2023.

KIMANI ICHIJNG'WAH,
l*ader of Majority.

The Civil Aviation Act,2013 (No. 21 of 2013)

The Bill proposes to amend the Civil Aviation Act, 2013, to provide
the definition of "publication" shall include aviation information

t
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Section 3 of Cap. l5 wltich it is proposed to amend-

3. Commissioner for oaths to sign roll

Every advocate appointed a con'lmissioner for oaths shall, on

appointment, sign a roll, rvhich shall be kept by the Registrar of the High
Court.

Section t2 oJCap.l5 which it is proposed to anrcnd-

12. Powers o[ magistrates and certain court ollicers to administer
oaths

A magistrate, the Registrar of the High Court, a Deputy Registrar, a

Deputy Registrar of the Environment and Land Court and a Deputy
Registrar of the Employment and Labour Relations Court may administer

any oath or affirmition or take any affidavit or statutory declaration

lvoluntarily made and subscribed in accordance rvith the provisions of Part

III) which might larvfully be administered or taken by a commissioner for
oaths appointed under Part II.

Sectiotr 2 of Cap . I 6 which it is proposed to antend -
"Registrar" means the Registrar of the Court;

Section 8l of Cap. l6 v'hich it is proposed to antentl-

81. Power to make rules

(l ) The Council of the Society, s'ith the approval of the Chief Justice,

may make rules with regard to-
(a) the professional practice, conduct and discipline of advocates;

(b) the keeping of accounts by advocates;

(c) the annual submission to the Council of a certificate by an

accountant registered under the Accountants Act (Cap. 531) or by
some other pirson or class of persons specified by such Council

that he has examined the books, accounts and documents of the

advocate to such extent as may be prescribed and stating-

(i) rvhether or not hc is satisfied that, during the period covered

by his certificate, the advocate has complied rvith the mles for
thLe time being in force regulating the keeping of accounts by
advocatest and

(ii) if he is not so satisfied, the matters in respect of rvhich he is

not satisfied;

(d) the retention or otherrvise by advocatcs of intercst eanted ott

moneys deposited, received or held for or on account of clients;

a

t
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(e) the issue of practising certificates. the fee payable thereon and the

duties of the Registrar rvith respect to the issuing of such

certificatesl

(ee) the procedure for the conferment of, and the privileges
attached to, the rank of Senior Counsel;

(l) the establishment of'a compensation fund for the benefit of
clients;

(g) indemnity for clients against loss or damage arising from claims
in respect of any civil liability incurred by an advocate or his
employee, or fronr breach of trust by the advocate or his
employee;

(h) continuing professional education for all adv<lcates practising in
Kenya;

(i) generatly for the better carrying out of the provisions of this Act,
other than Parts III, IV, IX, X and XI.

Sectiott 4 of Cap. I 7 x'hich it is proposed to antend -
4. Notaries public to be enrolled and to take out certificate on

appointment and annually

(l) The Registrar of the High Court, on receiving from the Chief
Justice the instrument of appointment mentioned in section 2, and on

receiving from the person requiring to be enrolled the prescribed fee, shall
enroll the name of such person in a book rvhich shall be kept for that
purpose in the office of the Registrar of the High Court, and shall issue to
such person a certificate of enrolment which ccrtificate shall authorize him
I Derfornr rvithin Kenya the lunctions and duties of a notary public up to
|I"'f rrr December neit after the date on rvhich such certihcate becime
effective.

(2) The Registrar of the High Court shall at any time, on receipt of
the prescribed fee, grant a nerv certificate to any person rvhose nanre shall
be on the roll of notaries public, but every certificate granted under this
subsection shall expire on the 3lst December next after the date on which
such certificate became effective.

Section 5 of Cctp. l7 t+'hich it is proposed to anrend

(3) The Registrar ol the High Court shall remove from the roll of
notaries pubtic the narne of any advocate or person whose aPpointment
has been revoked in accordance rvith the provisions of subsection (l) or
subsection (2), and the certificate of enrolment in respect of such entry
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shall be delivered up by such advocate or person to the Registrar, who

shall cancel it.

Secrion 8l of Cap . 2 I tvhich it is proposcd to anrcnd -
81. Rules Committec

( l) There shall be a Rule Committee rvhich shall consist of-
(a) the follorving members appointed by the Chief Justice-

(i) one judge of the Court of APPeal;

(ii) one judge of the High Court;

(iii) a judge of the Environment and Land Court;

(iv) onc iudge of the Enlploynrent and Labour Relations Court
rvho is i rnenrber of the Ernployment and Labour Relations
Cotrrt Rules Committcc:

(v) trvo Magistrates. one of rvhom shall be the Secretary to the

Committee:

(vi) eight advocates notninated by the l-arv Society of Kcnya to
represent each of the branches of thc Society established

under section 24 of the Larv Society of Kenya Act' 2014;

and

(vii) one rePresentative from the Kenya Larv Reform

Conrnlission; and

Thc Sclrcdule to Cap. I l0 x'hich ir is proposed to amend-

Utarnaduni Day............ t Oth October

Section 58 of Cap. 237 wltich it is proposed to antend-

(3) An employer shall pay the training levy to the Commissioner-

Geneiai at the [im; rvhen an employee's salary is payable and shall be

remitted to thc Commissioner-General not later than the fifth day of the

month following the month in rvhich the levy becomes due'

Section I l7 of Cap.403 which it is proposed lo anrcnd-

117. Minor traffic offences

(3) Notrvithstanding any provision contained in this or any other Act,

it strall'be larvful for any police officer to serve, either personally or by

affixing the same prominently to thc vchicle concemed. uPon the ownel or

person in charge of any motor vehicle rvho is reasonably suspected-.of

iraving conrmilted any of the sche6uled nrinor offences, a police

notifiiation of a traffic offencc in the prescribed form charging such

a

t
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person with having committed the offence or offences indicated in the

notification and requiring such person to attend court to answer such

charge or charges, at such time (rvhiclr if the police notification is served
personally on the owner or person in charge of the motor vehicle' rnay be

within forty-eight hours of r uch service; or if the police notification is

affixed prominently to the vehicle concenred. shall not be sooner than
seven days after the date of such service) as is shorvn on such notification.

Section 39 oJ No. 3 of 2006 rvlticlt it is proposed to anrcnd-

(13) A register for convicted sexual offenders shall be maintained by
the Registrar of the High Court and any Person rvho has reasonable causc

to so examine it may examine the register.

.Section 3 cf No. I I oJ 2007 tthich it is proposed to amend-
t (2) This Act shall not apply to-

(a) the Kenya Defence Forces or the reserve as respectively defined
in the Kenya Defence Forces Act,20l2;

(b) the Kenya Police, the Kenya Prisons Service or the

Administration Police Force;

(ba) the Kenya Coast Guard Sen'ice;

(c) the National Youth Service; and

(d) an employer and the cmployer's dependants rvhere the dependants

are the only employees in a family undertaking.

Section 2 of No.29 oJ 201 I which it is proposed to antend-

2. lnterpretation
ll (l) In this Act, unless the context othenvise requires-

"animal" includes cattle, camel, buffalo, sheep, goats, pigs, fish'
horse, mule, ass, dog, and any other rvild or domestic animal kept in

captivity or otherrvise;

"animal resource industry" means a sector responsible for animal
production, quatity assurance, marketing, animal food security and

sanitary factors in livestock, companion and other non-human animal
resources development;

"annual license" means a license issued to a veterinary surgeon or
para-professional under section 26;

"private practice" means any Practice for hire, gain, fee,
compensation, or reward received, promised, offered, expected or
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(c) controlling internal or extemal pests and parasites, a

accepted either directly or indirectly by the person rendering the veterinary

service from the person requesting or receiving the service;

"register" means the register kept by the chiefexecutive officer under

section l9;

"veterinary medicine" means any curative or preventive substance,

formulated medicanrent, or mixture of substanccs ' rvhether proprietary or
in the form of a preparation effective in animals, which is used, or is
manufactured, sold or represented as suitable for use, in-

(a) the diagnosis, treatment, mitigation or prevention of disease or
abnormil physical or mental state or the symptoms thereof in an

animal;

(b) restoring, correcting or modifying any physical, mental or organic
function in an animal; or a

insecticides,
antiseptics,
products;

vacclnes,
disinfectants,

hormones, altemative
surgical, nutrients and

nd includes
medicines,
biological

(2) Until after the first elcctions under the Constitution, any reference

in this Act to a Cabinet secretary shall be construed to mean Minister and

any reference to a Principal Secretary shall be consrued to mean

Permanent Secretary.

Secrion 6 of No. 29 of 201 I tvhich it is proposed to amend-

6.Objects and functions of the Board

(2) Without prejudice to the generality of the foregoing the Board

shall -
(a) advise the Governnrent on matters relating to veterinary training,

research, practice and employment, the use of veterinary

medicines, poisons and the pesticides, and other issues relating to

animal welfare;

Section l6 of No.29 of 201 I tvhich it is propo.red to antend-

16. Temporary Registration of foreign veterinary surgeons

(5) If the Board is satisfied that the applicant has fulfilled all the

conditions for temporary registration as a foreign veterinary surgeOn. under

this section it shall direct the Registrar to effect the registration and issue

the applicant rvith a certificate of temporary registration:

Provided that a person registered under this section shall bc subject to

the requirements of section 26 with regard lo an annual licence.

,
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Section 2 I of No. 29 oJ 20 t I which it is proposed to amend -
tl. Retention fees

[A; Wn"." the name of a registered person has remained in the

regisier for five consecutive years, such person-shall be required to satisfy

ttrE qoarA, in such manner ajit may deem fit, of his technical competence'

Section 40 of No. 18 of 2012 rthich it is proposed to amend-

40.Submissionandconsiderationofbudgetpolicyhighlightsand
the Finance Bill in the National Assembly

(3) On the same date that the budget policy highlights 11d revenue

raisins measures are pronounced, the Cabinet Secretary shall submit to

l.rttuir"nt a legislativi proposal, setting out the.revenue raising measures

ioi qh" nationaigove*r"ni, together rvith a policy statement expounding

on those measures.

(4) Following the submission of the legislative proposal of th-e

cabinel Secretaryihe relevant commirtee of the National Assembly shall

introduce a Finance bilt in the National Assembly'

Section 25 of No.42 of 2012 which it is proposed to amend-

: 25. Declaration of Technical Univcrsities

i (z) wt"r" a declaration under this section is made with respect to a

public institution, it shall only apply rvhere such institution is a National

bolvtechnic within the meaning of the Technical and Vocational

Education and Training Act,20l3.

Q)rron 56 of No.42 of 2012 wltich ir is proposed to atnend-

56. Functions of the Placement Board

(l) The functions ofthe Board shall be to -
i (a) co-ordinate the placement of the government sponsored students

to universities and colleges;

Section 2 of No . 49 of 2012 which it is proposed to amend-

2. InterPretation
..subordinate officer" means a State counsel or any other member of

st4ff employed by the Public Service Commission under this Act and

diScharging his or her duties in the Office.
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Section 13 of No.49 of 2012 which il is proposed to arnend-
13. Deputy Solicitors.Generat
The Anomey-Generat may, in consultation with, the Public Service

Commission, appoint such Deputy Solicitors-General as the Attomey-
General may consider necessary for the proper and efficient discharge of
the functions of the Office.
Section 2l oJ No. 49 of 2012 which it is proposed to amend-

21. State Counsel
(l) The Attorney-General may, in consultation with, and on the

recommendation of the Public Service Commission appoint such number
of State Counsel as may be necessary for the proper and efficient
discharge of the functions of the Office.
Section 22 of No.49 of 2012 which it is proposed to anrcnd-

22. Terms and conditions of service

The State Counsel appointed under this Act shall serve on such terms
as the Attorney-General may, on the advice of the Salaries and
Remuneration Commission and Public Service Commission, determine.

Section 2 of No. 2 I of 20 I 3 u'hich it i s proposed to anrcnd -
2l Interpretation
"publication" includes information given in any of the following

publications issued, whether before or after the commencement of this
Act- i

(a) notices to airmen;
(b) aeronautical information publications;

(c) notices to licensed aircraft maintenance engineers and to owners
: of civil aircraft:

(d) civil aviation publications;

(e) aeronautical information circulars for aviation meteorology;
(0 manuals of procedures;

(g) advisory circulars and orders; and

(h) technical standards.

Section 34 oJNo.2l of 2013 ryhich it is proposed to amend-

34. Annual report by the Authority

The Director-General shall, rvithin three months after the end of each
financial year prepare a report of the operations of the Authority during
that year and shall submit such report to the Cabinet Secretary, through the

a
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THE NATIONAIASSEMBLY
OEFICE OFTHE CLERK

P. O. Box .!18.1,9-oOrOO

Nairobi, Kenya
Main Parliament Buildings

Telephone: +264,2o98q8ooo ext. Esoo
Email: cna@parlianrent.Iro.ke

www.parliament.go.ke/the-national-assemHy

When replying, please quote

Ref: NA/DDC/JL AC 12023 I I 48

Ms. Anne Amadi,
Chief Registrar Judiciary ofKenya / Secrctary
Judicial Service Commission
Supreme Court Building
NAIROBI

Hon. Shadrack Mose
Solicitor-General
The State Law Offrce and Department of Justiie
Sheria House, Harambee Avenue
NAIROBI

Mr. Renson Mulele Ingonga, OGW,
The Director of Public Prosecutions
ODPP House, Ragati Road, Upper Hill
NAIROBI

Ms. Joyce Koech
Registrar of Companies
The State Law Office and Department of C.ompanies
Sheria House, Harambee Avenue
NAIROBI

Ms. Anne R. Gitau, MBS
Chief Executive Offrcer
Salaries and Remuneration Commission
Kilimani 4th Ngong Avenue Williamson House
NAIROBI

Dr. Bernard Mogesa, PhD, CPM
Chief Executive Officer,
Kenya National Commission on Human Rights
l"t Floor, CVS Plaza, Lenana Road
NAIROBI

30th Novemborn 2023



Mr. Joash Dachc, MBS
Commission Secretary/CEO,
Kenya Law Reform Commission,
Reinsurance Plazz,3'd Floor, Taifa Road,
NAIROBI

Ms. Florence Muturi,
Chief Executive Officer
Law Society of Kenya (LSK)
Lavington, Opposite Valley Arcade, Gitanga Road

NAIROBI

Ms. Linda Bonyo
Chie f Executive Officer
Laryyers Hub Kenya

Bishop Road First Ngong Ave

NAIROBI

Ms. Sheila Masindc
Executive Director
Transparency International
Kindaruma Road, Off Ring Road, Kilimani
Next to Commodore Office Suites

NAIROBI

Dr. Annettc Mbogoh
Executive Director
Kituo cha Sheria
Ole Odume Rd, Off Argwings Kodhek Rd

NAIROBI

Dr. Mshai Mwangola
Chairperson,
Uraia Trust
Jacaranda Avenue, off Gitanga Road
NAIROBI

Ms. Caroline Gaita
Executive Director,
Mzalendo Trust
ACK Garden House, 2nd Floor, Wing A,
1't Ngong Avenue
NAIBOBI

Ms. Christine Gakii Nkonge'
Executive Director
Katiba Institute, House No.5 -the Crescent-Off Parklands Road

NAIROBI
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INVITATION TO SUBMIT VIEWS ON THB STATUTE LAW
(MISCELLANEOUS AMENDMENTS) No. 2 BILL (NATIONAL ASSEMBLY
BILL No.68 OF 2023)

The Departmental Committee on Justice and Legal Affairs is established underNational Assembly
Standing Order 216 and is mandated to amongst others. "study and review all legislation referred
to it ".

Thc Statute Larv (Miscellaneous Amendments) Bill No. 2 (National Assembly Bills No.68 of
2023) sponsored by the Leader of Majority Party, Hon. Kimani lchung'wah, CBS, MP is an
Omnibus Bill which seeks to make various amendments to various statutes. It is in keeping with
the practice of making various amendments which do not rnerit the publication of separate Bills
into one Bill. The Bill contains proposed amendments to the following statutes under the purview
olthe Committee: -

l. The Advocatcs Act (Cap. l6)

The Bill proposes to amend the Advocates Act to provide that the Registrar responsible for
keeping the Roll of Advocates shall be the Chief Registrar of the Judiciary. Further, the
Bill proposes to amend the Act to provide that the Council of the Society may, with the
approval ofthe ChiefJustice, make rules for the admission ofadvocates.

2. The Notaries Public Act (Cap. l7)

The Bill proposes to amend the Notaries Public Act to provide that the Chief Registrar of
the Judiciary shall be responsible for enrolling nolaries public in the book kept for that
purpose; granting new certificates to newly-enrolled notaries public; and removing from
the roll any person whose appointment as a notary public has been revoked under the Act.

3. The Civil Proccdurc Act (Cap.2l)

The Bill proposes to amend the Civil Procedure Act to provide thal the members nominated
by the Law Society o[ Kenya and appointed by the ChielJustice shall be three in number
which is intended to improve decision-making within the Rules Committee and reduce the
cost of facilitating the work of the Committee.

4, The Trustees (Pcrpetual Success) Act (Cap. 164)

The Bill proposes to amend the Trustees (Perpetual Succession) Act to provide that the
Registrar of Companies as defined under section 2 of the Companies Act, 2015, shall be
responsible for the registration of trusts and issuance of Certificates of Incorporation; the
processing of applications for incorporation; form of an application; keeping and
maintaining ofa rcgister; conduct of searches in the registry; and making of Regulations.

5. Thc Scxual Offenccs Act,2006 (No.3 of2006)

The Bill proposes to amend the Sexual Offences Act, 2006, to provide that the register of
convicted sexual offenders shall be kept and maintained by the Chief Registrar of the
Judiciary.



r

6. Thc Office of the Attorncy-Gencral Act,202l (No.49of2012)

The Bill proposes to amend the office of the Attomey-General Acl, 2012 to remove

inconsistencies in the operational framework of the Office of the Attorney-General in line

with Article 156 ofthe Constitution that establishes the Office ofthe Attorney-General as

an independent Office.

Thc Bill was published on 30tl' Octobe r 2023 and Read a First Time in the House on l5tl'

November,20j3. Pursuant to Standing Order 127(l), the Bill was committed to the Departmental

COmmittee on Justice and Legal Aftairs for consideration and reporting to the House.

Article I 18(lxb) of the constitution of Kerrya and National Assembly Standing order 127(3)

require Parliament to facilitate public participation and involvement in the legislative and other

buiiness of Parliament and its Committees. In this regard, the Committee has resolved to invite

you to a meeting to make representations on the Bill.

The purpose of this letter is to invite you to the meeting with the Committee scheduled for Tuesday

5tl' Iicccmbcr, 2023 at 10:00 am. The meeting venue will be communicated in due course.

you are requested to prepare your written submissions in a matrix format that indicates the section

of the Act, ipecific ciause, proposed amendment and justification. Twenty (20) hard copies of the

submissions shoutd be.sen[ to the Office of the Clerl, Main Parliament Building by Monday 4rr'

Decenrber, 2023 and a soft copy of the same emailed to cna@parliament.qo ke

Hard copies of the Bi ll are available at the National Assembly Table Office, Main Parliament

Buitding while an electronic copy may be accessed on the Parliament website:

www.parliament .go ke/the-natioaul-assernblv /house-bills for ref'erence

Our Liaison Officers on this matter are Mr. Douglas Katho who may be contacted on tel. no

0722333145 or email: douslas.katho@oarliament.so.ke , Ms. Jael Ayicgo Kilaka on tel. no.

0725385945 or email iael.kilaka@.oarliamen t-so.ke and Mr. Abditrafar Abdi Sheikh on tel. no

0715456503 or email abdi far.shei oarl iament.so.ke

Yours

2
JERtrMIAH W. NDOMBI, MBS
For: CLERK OFTHE NATIONAL ASSEMBLY

Copy to:- Hon. Justin B. Muturi, EGH
The Attorney-General of the ILepublic of Kenya

State Law Office and Deparhnent ofJustice
Sheria I-louse, Harambee Aveuue
NAIII.OBI
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TTIE NATIOi.\A L ASSEMBLY
OFFICE OF'THE CLERK

P. O. Box ,l. t g+2-OO I OO

Nailobi, l{enya
NIain Palliarnent Iltrildings

Wlren rcplying, please quore

Ref: NA/DDC/JL AC t2023 I I 48

Dr. Simon K. Rotich, CBS
Commission Secretary/CEO
Public Service Conrnrission
Conrmission [Iouse, Hararubee Avenue
NAIROBI

'ft'lephone: +25.12028+8OOO ext. gSOO

I'lnrail: , n ir,r r rrirliilrrrr.. l)t !'() I'r
rl rvu .ltatl ianren t. !ro.ke/the-national-asse rnblv

l'r Decembcr, 2023

Dear

RE:

D, Qo6,.}..
INVITATION TO
(MISCELLANEOUS
BILL No. 68 OF 2023

SUBMIT VIEWS
AMENDMENTS) No.

ON THE STATUTE LAW
2 BILL (NATIONAL ASSEMBLY

)

The Departmental Committee on Justice and Legal Alfairs is established under National Assembly
standing order 216 and is mandated to amongsiothers, "study and review all tegislarion relerred
to it".

T-he Statute Larv (Miscerraneous Amendmcnts) Bi No. 2 (Nationar Assembry Bi[s No.6g of2023) sponsored by the Leader of Majority paity, Hon. Kimani Ichung'*ut , 
"cei, 

Mp is anomnibus Bill which seeks to Inake various arnendinents to various .tututl.. It is in keeping wirh
the practice of making various ameudments which do not rnerit the publication oisepa".at. airrs
into one Bill. The Bill contains proposed anrendnrents to the lollowing statutes under ire purview
of the Comrnittee: -

l. The Advocates Act (Cap. l6)

The Bill proposes to amend the Advocates Act to provide that the Registrar responsible for
keeping the Roll of Advocates shall be the Chiei Registrar of the J-udiciary. 'pu.tt.., 

ttr.Bill proposes to anrend the Acr to provide thar the C'6uncir of the Society may, with the
approval of the clrief Justice, rnake rules fbr the adrnissio, of advocates.

2. The Notarics Public Act (Cap. I7)

The Bitl proposes to amend the Notaries Public Act ro provide that the Chief Registrar of
the Judiciary shall be responsible for enrolling notaries pubtic in the book kepi for that
purpose; granting new certificates to nervly-enrolled notaries public; and removilg frorn
the roll any person whose appointnlent as a notary public has been revoked under the Act.



The Civil Proccdure Act (CaP.2l)

The Bill proposes to anlend the Civit Procedure Act to provide that the members nominated

by the Law'society of Kenya and appoiuted by the chief Justice shall be three irr nutnber

*t i.t, i. intended io imp.ove decision-ntaking within the Rules cormnittee and reduce the

cost of lacilitating the work of the Committee.

4. The Trustees (Perpetual Succcss) Act (Cap' 164)

The Bill proposes to arnend the Trustees (Perpetual Succession) Act to provide that the

Registrar of 
-companies 

as dellned under section 2 of the companies Act, 2015, shall be

res[onsible for thl legistration of trusts and issuance of Certificates of Incorporation; the

p.ocessing of applicitions for: incorporation; form of an application; keeping and

inaintainiig of a iigister; conduct of searches in the registry; and making of Regulations.

5. The Sexual Offenccs Act,2006 (No.3 of2006)

The Bill proposes to amend the Sexual offences Act,2006, to provide that the register of
convicted sexual otlenders shall be kept and n.raintained by the Chief Registrar of the

Judiciary.

6. The Of{ice ofthe Attorney-General Act,202l (No' 49 of2012)

The Bill proposes to amend the office of the Attorney-General Acl, 2012 to remove

inconsistencies in the opelatior.ral frafirework of the Office of the Attomey-General in lir.re

with Articte 156 of the 
-Constitution 

that establishes the Office of the Attorney-General as

an independent Office.

The Bill was published on 30'r' October 2023 and Read a First Time in the House on l5rr'

November,2023. Pursuant to Standing order 127(l), the Bill was committed to the Departmental

committee on Justice an<l Legal Affairs for consideration and reporting to the House.

A(icle 1 I 8( I Xb) ol the constitution of Kenya and National Assernbly Standing order 127(3)

require Partiament to facilitate public participation and involvement in the legislative and other

business of Parliarr.rent and its Conrmiitees. In this regard, the Committee has resolved to invite

you to a meeting to make representations on tlte Bill'

The pur.pose of this letter is to invite you to the meeting with.the ColTrmittee scheduled for Tuesday

5,h December,2023 at 10:00 am. Tl.re meeting venue will be communicated in due course.

you are requested to prepar.e your written submissions in a tnatrix fortnat that indicates the section

of the Act, specific 
"iaus", 

proposed arnedment and justihcation. Twenly (20) hard copies of the

submissions should be sent to the Ofllce of the Clerk, Main Parliament Building by Monday 4tl'

December,2023 and a sofi copy of the sarne emailed to cna@parlianrent. go.ke

3

Hard copies of t
Building while
wwlv.narliament

he Bill are available
an electronic co

. so.ke/the-natioan[-as

at the National Assembly Table Office, Mairl Parliarnent

py may be accessed on the Parliament website

Senrblr,/house-bills for rel'erence
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Our Liaison Officers on this matter are Mr. Douglas Katho who may be contacted on tel. no.
072233314s or email: douqlas.katho@oarliament.eo.ke, Ms. Jaet Aylego Kilaka on tel. no.
0725385945 or email: iael.kilaka@oarliament.so.ke and Mr. Abdikafar Abdi Sheikh on tel. no.
0715456s 03 or email: abdi .shei arliamen t.so.ke

Yours

JEREMIAH W. NDOMBI, MBS
For: CLERKOF NATIONAL ASSEMBLY
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REPUBLIC OF KEMYA

PUBLIC SERVICE COMMISSION

PSC/LEC/OI9 /1 4/1 5 B N | / 2 22"d November 2023

The Chairperson

Justice and Legal Affairs Committee
The National Assembly

Parliament Building
NAIROBI

RE: PROPOSED AMENDMENTS TO THE OFFICE OF THE ATTORNEY GENERAL AcT

This has reference to the advertisement appearing in the Daily Nation of 22^d November,
2023 calling for views on the proposed Statute Law (Miscellaneous Amendments) (No. 2)
Bill, National Assembly Bill No. 68 of 2023. The said Bill proposes to amend several pieces

of legislation amongst them the Office of the Attorney Ceneral Act.

The Bill proporer to amend Sections 13, 2l and 22 of the Office of the Attorney General
as illustrated below:

s/No CURRENT PROVISION PROPOSED

AMENDMENT
AFTER AMENDMENT

The Attorney-General may,
in consultation with, the
Public Service Commission,
appoint such Deputy
Solicitors-C,eneral as the
Attorney-6enera I may
consider necessary for the
proper and efficient
discharge of the functions of
the Office.

Delete the words "in
consultation with the
Public Service

Commission".

I3. Deputy Solicitors-

General
The Attorney-General
may, appoint such

Deputy Solicitors-6eneral

ar the Attorney-6eneral
may consider necessary

for the proper and

efficient discharge of the
functions of the Office.

Conrnrission llouse. Haranrhee Avenue lPO.Boy l0oqq - OOl00 \I.ir6hi Kpnv,



Delete the words "in

conJultation with, and

on the recommendation

of the Public Service

Commission"

(l) The Attorney-General

may, in consultation with'
and on the recommendation

of the Public Service

Commission appoint such

number of State Counsel as

may be necessary for the

proper and efficient

discharge of the functions of
the Office.

21, State Counsel2

The State Counsel

appointed under this Act

shall serve on such terms as

the Attorney-General maY,

on the advice of the Salaries

and Remuneration

Commission and Public

5ervice Commission,

determine.

Delete the words "and

the Public Service

Commission"

22. Terms and conditions of
service

(l) The Attorney-Cenera I

may, appoint such

number of State Counsel

as may be necessary for
the proper and efficient

discharge of the functions

of the Office.

The State Counsel

appointed under this Act

shall serve on iuch termJ

as the Attorney-Cenera I

may, on the advice of the

Salaries and

Remuneration
Commission determine.

The proposed amendments are unconttitutional and the commission opposes the same on

the ficllowing grounds:

(a) The Memorandum of Objects and Reasons of the Bill ttates as follows with regard

to the Office of the Attorney Ceneral Act:

"The Bill proposes to amend the Office of the Attorney Ceneral Act' 2012 to

remove inconsktencies in the operational framework of the office of the

Attorney 1eneral in line with Article 156 of the Constitution that establishes

the office of the Attorney 1eneral as an independent office"'
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(b) lt is not clear how the involvement of the Commission in recruitment, appointment
or promotion of Deputy 5olicitors 6eneral and States Counsel preients
inconsistencies in the operational framework of the office of the Attorney 6eneral.

(c) The Office of the Attorney Ceneral has been in existence for as long as the Executive

arm of government has been in existence and successive Solicitors Ceneral, Deputy
Solicitors Ceneral and States Counsel have always been recruited, appointed and
promoted by the Public Service Commission with no complaint raised on the alleged
inconsistencies in the operational framework of the office.

(d) Additionally, contrary to what is stated in the memorandum of objects and reasons,

Article 156 of the Constitution does not establish the Office of the Attorney General
as an independent office. Unlike the constitutional provisions hinged on the Director
of Public Prosecutions which specifically state at Article 157(10) that the Director of
Public Prosecutions shall not be under the direction or control of any person or
authority in the exercise of his or her powers or functions, there is no similar
constitutional provision with regard to the Attorney General.

(e) The Attorney Ceneral is also not listed as one of the independent conrtitutional
offices in Chapter l5 of the Constitution. The Memorandum of Objects and Reasons

in the Bill is therefore misleading and should not be used as a basis for amendment
of the Office of the Attorney Ceneral Act.

(0 The Attorney General is a member of the Cabinet and similar to all members of the
Cabinet, is supported by the requisite staff to deliver on his/her functions as

determined by the Commisiion in exercise of its powers to establish offices in the
public service. Staff that support all members of the Cabinet to perform their
functions being public officers in the Office of the President, Office of the Deputy
President, Ministries and the Office of the Attorney Ceneral are public officers who
fallwithin the mandate of the Public Service Commission. lsolating staff of the Office
of the Attorney General and removing them from the jurisdiction of the Commission
is therefore against the Constitution.

(g) The Attorney Ceneral is the Chief Legal Advisor of the Covernment. The
constitutional functions of the Attorney Ceneral do not operate in isolation of or
independently from the Executive arm of Covernment. The Office of the Attorney
General cannot therefore be delinked and removed from the jurisdiction of the
Commission and from the legal framework that regulates the public service that falls

within the mandate of the Commission.

2



(h) The effect of the proposed amendments i5 to Sive the Attorney Ceneral sole and

unfettered power to appoint, promote and determine terms and conditions of

service of Deputy Solicitors Ceneral and States Counsel. This, will inherently create

room for abuse of Power.

(i) ln comparison, the Director of Public Prosecutions, who is constitutiona lly

independent in the exercise of his/her powers and functions as provided in Article

I57(lO) of the constitution, has a Board established under Section l6 of the Office

of the Director of Public Prosecutions Act with its functions provided in Section 
'17

of the said Act to advise the DPP on the management of the human resource

function in the Office of the DPP.

(i) Further, for comparison purposes, even H.E. the President has no power to recruit

public officers apart from cabinet secretaries whom the President cannot appoint

without the approval of Parliament. Additionally, the President has no power to

appoint Principal Secretaries without the recommendation of the commission.

which undertakes the recruitment process with eventual approval by Parliament.

(k) lt is not possible that the people of Kenya placed safeguards for appointment of all

persons in the public service but left room for Parliament to Sive a free hand to the

Attorney ceneral to unilaterally undertake recruitment and appointment of Deputy

Solicitors Ceneral and states counsel. Parliament should not be party in defeating

the sovereign will of the PeoPle.

(l) The proposed amendments are an affront to the constitution which at Article

BaQ)b) gives the Commission Power to apPoint Persons to hold office in the

public service. The amendment might create a domino effect for other

ministries/agencies to seek legislation to Sive them power to recruit staff for their

offices.

(m) lf it was the objective of Kenyans to allow State officers to recruit public officers in

their offices. Kenyans would have expressed such intentions in the Constitution

and since this did not happen. it it proof that Kenyans preferred such recruitment

to have controls so as to prevent abuse of power. Notably clause 13.6 of the Final

Report of the Constitution of Kenya Review Commission (CKRC) explicitly stated

that .,all public seruice employees should be aPPointed by the Public seruice

commission". This was the wish of Kenyans and it is incumbent upon Parliament

3



which is the representative of the people to continuously honour the wishes of the
Kenyan people.

(n) The proposals to amend the Act have been made in bad faith aj evidenced by the
fact that the Attorney General has failed to comply with the law as is currently
subsisting. lf the amendments have been proposed in good faith, the law al is should
be applied as the proposed amendmentr are being pursued for future application.

(o) Laws are made for the public good and for posterity and should not be made for
thort term purposes.

(p) The proposed amendmentr to Section 21(2) of the Act is a violation of Article
23aQ)(il of the Constitution which provides that the Commission has the function
and power to " review and make recommendations to the national government in
respect of conditions of seruice, code of conduct and qualifications of office$ in the
public seruice. "

(q) The constitutional functions and powers of the Commission cannot be removed
and/or undermined by Parliament through legislation.

l;r view of the foregoing, the Commission opposes the proposed amendments and requeit,
to be granted an opportunity to present its views to your Committee,

FCs, DR. SIMON K ROTICH, CBS

SECRfiARY/CEO
BLIC SE ICE C ss

Copy to: The Clerk
The National Assembly

Parliament Building
NAIROBI
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OFFICE OFTHE DIRECTOROF PUBLIC PROSECUTIONS

MEMORANDI.]M OF THE PROPOSED STATUTE I-AW (MISCELI-ANEOUS
AMENDMENTS) NO. 2 BILL (NATIONAL ASSEMBLY BILL NO. 68 OF 2oz3)

ACT/r-AW AMENDMENT COMMENTS
1 Parliamentary Service

Act, 2019
(Act No. zzof zorg)

An amendment to specifu the nature of the
further functions that may be performed by
the Commission, as provided for in Articles
rzz(6)(e) and Article zSz (r) (d) of the
Constitution

This amendment will clarify the specific roles
the Commission should play in ensuring it
protects the well-being of the parliamentary
staff.

The PSC Act is the major legislation for the
PSC and should therefore outline in detail
majority if not all duties ascribed to the
Commission pursuant to Articles rzZ(6)(e)
and zSz(tXd) ofthe Constitution of Kenya

Page r of4



Therefore, the ODPP supports this
amendment.

2 Judicial Service Act,
2011
(Act No. r of zon)

An amendment to provide for the facilitative
mandate of the Commission under Articles
rzz(rXb) and z5z(r)(d) ofthe Constitution

The ODPP supports this amendment since it
will clearly set out how the JSC will
undertake the general functions enlisted
under Article z5z of the Constitution in light
oftheir core mandate under Article r7z.

3 The Advocates Act
(Cap. 16)

Bill proposes to amend the Advocates Act to
provide that the Registrar responsible for
keeping the roll of Advocates shall be the
Chief Registrar of the Judiciary.

The Act is also amended to provide that the
Council of the society may, with the approval
of the Chief Justice, make rules for the
admission of advocates.

The Chief Registrar of the Judiciary, has
been, in practice, the one issuing practicing
certificates to newly admitted advocates and
practicing advocates who renew their
certificates yearly.

All applications for practicing certificates are
made to the Chief Registrar and the newly
admitted advocates take oath before the
Chief Justice as facilitated by the Chief
Registrar.

Further, the roll of advocates is signed in the
presence of the Chief Registrar of the
Judiciary who also adds her or his signature
as a witness.

Therefore, the ODPP supports this
amendment.

4 Notaries Public Act
(Cap. tz)

An amendment to allow the Chief Registrar of
the Judiciary to be responslble for enrolling
notaries public in the book kept for that
purpose; grant new certificates to newly-
enrolled notaries public; and to remove from

AII Notaries Public take oath before the Chief
Registrar of the Judiciary who is the Chief
Administrator of the Judiciary as enshrined
under Article r6r of the Constitution.
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the roll any person whose appointment as a
notary public has been revoked under the Act.

The Chief Justice is the appointing authority
of all Advocates who wish to perform the
duties of a Notary Public as provided for
under Section z of the Notaries Public Act.

The ODPP therefore
amendment.

supports this

5 Civil Procedure Act
(Cap. zt)

An amendment to provide that the members
nominated by the Law Society of Kenya and
appointed by the Chief Registrar shall be
three in number - This is intended to improve
decision making within the Rules committee
and reduce the cost of facilitating the work of
the committee

The ODPP supports this amendment to
section Br of the CPC as it will enable prompt
and efficient decision-making processes
especially in the issuance of practice
directions.

6 Trustees (Perpetual
Succession) Act
(Cap. r6+)

An amendment allows the Registrar of
companies to be responsible for the
registration of trusts and issuance of
certificates of incorporation; the processing of
applications for incorporation; form of
application; keeping and maintaining a
register; conduct of searches in the registry
and making of regulations

The ODPP supports this proposed
amendment as it will be in harmony with the
Companies Act and allow for efficient
delivery of services

7 Sexual Offences Act,
2006
(Act. No. 3 of zoo6).

Proposed amendment to provide that the
register of convicted sexual offenders shall be
kept and maintained by the Chief Registrar of
the Judiciary

The ODPP supports this amendment as it
aligns with the Constitutional mandate of the
Chief Registrar under Article 16r as the Chief
Administrator of the Judiciary.

Further, the Chief Registrar is in charge ofall
courts within the Republic of Kenya and
therefore this amendment will ensure
harmony in prosecution and handling of
sexual offences and its related matters
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----4. -Offittwtcf
General Act, zozr
(Act No.49 ofzorz)

ffiiee-in-
the operational framework of the OfEee of the
Attorney General in line with Artide 156 of
the Constitution of IGnya which establishes
the Office of ttre Attorney General as an
independent office

@iuso-
far as it aims to create harmony with the
relevant statute for the Attorney General's
ofEce
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Salaries & Remuneration
Commission

Rc*.rding produci,vir,

Ref. No. SRC/ADM/3s

The Clerk of the National Assembly
Main Parliament Buildings
NAIROBT

Attn! Jeremiah W. Ndombi, MBS

46 Dec€mber, 2023

INVITATION TO SUBMIT VIEWS ON THE STATUTE tAW (MISCELLANEOUS
AMENDMENTS) NO. 2 BITL (NATTONAL ASSEMBLY BILL NO. 68 OF 2023)

Reference is made to your letter Ref. NA/DDC/F&J lAcl2oz3ll4} dated 306 November, 2023
on the above subject (which has been received at our offices today 4s November, 2023) in
which the salaries and Remuneration commission (sRC) has been invited to a meeting with
the Departmental committee on Justice and Legal Affairs, scheduled for tomorrow 5s
December, 2023 at 10:00 am.

Regrettably, due to the short nouce and other ongoing commissiont pre-pranned activities,
sRC will not be in a position to attend the meeting as proposed. The Commission therefore,
requests that for purpose of adequate preparation, the meeting be rescheduled to a later date
next week.

sRC appreciates your continued cooperation and support as we discharge our respective
mandates.

R. Gitau, MBS
COMM ON SECRETARY/CEO

,llliamson House,6th Floor,4th N9on9 Avenue. P.o. Box 43126, GPo-00100, Nairobi, Kenya. Tet: +254 (20) 271ll65l7tl73l8t I 1254-7367128r'4

nail: info@src.9o.ke website: https://www.src.go.ke/ g OO @srckenya @ @SRCKE @ O Sataries and Remuneration Commission



I ril ..II i6 i
THE JUDICIARY
OFFICE OF THE CHIEF REGISTRAR OF THE JUDICIARY

Our Ref: CRJ 48 Your Ref: NA/DDC/ILAQ20Z3(L48) Date: 04 December 20?3

Clerk of the National Assembly
The National Assembly
Office of the Clerk
P. O. Box 4184240100
NAIROBI

RE: MEETING I,ITTH TTIE DEPARTMENTAL COMMITTEE ON JUSTICE &
LEGAL AFFAIRS TO DISCUSS TIIE STATUTE LAW (MISC. AMENDMENT)
BrLL (NA BrLL NO. 58 OF 2023)

We refer to your letter Ref: NA/DDC/ILAC / 2023Q"48) dated 30h November 2023 on the
above subject.

The Judiciary has noted that the Statute Law (Misc. Amendment) Bill No. 2 of 2023 (NA
BilI No. 68 of 20'23) Bill seeks to amend the the Advocates Act the Notaries Public Act,
the Oaths and Statutory Declarations Act and the Sexual Offences Act to replace the
Registrar of the High Court with the Orief Regiskar of the Judiciary.

We would like to submit the following comments for coruideration by the Justice & Legal
Allairs Committee of the National Assembly:

1. The Office of Chief Registrar of the Judiciary is established under Article 767Q)@)

of the Constitution to serve as the chief administrator and accor:nting officer of the

Judiciary. Among the functiors of the office is the management of the a-ffairs of
Advocates in exercise of powers bestowed by the Advocates Act, the Notaries
Public Act, and the Oaths and Statutory Declarations Act. The Qrief Registar also
maintains a register of convicted sexual offenders under Section 39(13) of the Sexual
Offences Act.

2. However, all four statutes bestow these powers on the Registrar of the High Court
as opposed to the Chief Registrar of the ]udiciary due to the fact that they were
enacted under the old corstitutional regime when the Registrar of the High Court
was the chief administrator of the ]udiciary. To date, corutitutional changes to the
structure of the ludiciary have not been complemented with statutory amendments
to reflect these changes.

3. We therefore support the proposed replacemmt of the Registrar of the High Court
with the Chief Registrar of the ]udiciary in the Advocates Act, the Oaths & Statutory
Declarations Act, the Notaries Public Act and the Sexual Offences Act.

Supreme Court Building I Ground Floo( Chamber 6 | P.0. Box 30041{0100 | Nairobi

Tel. +254 0730 1 81 600700i800 | dietregittra@coutgo.ke I Yflwjudi*ry go.ke

Justice Be 0ur Shleld and DefenderSoclol lron3iomollon
: - ' Accc$ to Jutllco



#t@
tharik you for the opporhmity to commmt on the Bill and hope tlratILAC will find

views useful in its deliberations.

P N.MAINAVOGW'I\IDC'(K)
CHIETREGISTRAR OF TIIE TI,'DICIARY

^To: Chie( |ustice & President,
Supreme Court of Kenya
Supreme CourtBuilding
P O Box 3004140100
NAIROBI

S{Ftrne Cqri BrJildng I Gmond Floo., Chrnber 6 | P.O. Bd 30011t01m I Nalrou
T.l +251 Oi[ 1818mmn00 | dr5rqbflr€co'Jfuo.b I ww'lu,bbry.0o.kc

Jurtlce Be Our 8hlcld rnd Ddrndrr

a

lodd trudarrroion" Accrr io Jurllc.



CoMMENTS FROM THE IUDICIARY ON PROPOSED AMENDMENTS TO LAWS TOUCHTNG ON THE FuNcTroNS OF
TI{E OFFICE OFTHE CHIEF REGTSTRAR OFTHETUDICIARY

2

1. Section 3 The Judiciary supports
this amendment

Registrar of the High Court to
be replaced by the Chief
Registrar of the Judiciary

3, Commissioaer for oaths to sign roll
Every advocate appointed a commissioner for
oaths shall, on appointment, sign a roII, wtr-ich
shall be kept by the Registrar of the High
Court.

Oaths and
Statutory
Declarations Act

The current provision
excludes the Registrar
and DRs of the Supreme
Court, Court of Appeal
and Small Claims Court
from among persons
who can administer
oaths.

The Judiciary suppots
the proposed language
that covers all Registrars
and Deputy Registrars.

We also propose an
additional provision
saying those who have
served as iudicial officers
before exiting the

Judiciary should not
have to wait for 3 years
before can be

Section 12 72, Pou.ters of magistrates anil certain court
officets to ailminister oaths
A magistrate, the Registrar of the High Cour! a
Deputy Regishar, a Deputy Registrar of the
Environment and Land Court and a Deputy
Registrar of the Employment and Labour
Relations Court may administer any oath or
affirmation or take any affidavit or statutory
declaration (voluntarily made and subscribed
in accordance with the provisions of Part III)
which might lawfully be administered or taken
by a commissioner for oaths appointed under
Part II-

Replace the words "the
Registrar of the High Court, a

Deputy Registrar, a Deputy
Registrar of the Envitonment
and Land Court and a DePutY
Registrar of the Employment
and Labour Relations Court''
with "the Registrar or DePutY
Registrar of a Superior Court
or a Subordinate Court"



aPpointed as
Commissioners for
Oaths. Presently, the
Law Society does not
allow Magistrates who
exit the Judiciary
following retirement or
resignation to be
appointed as
Commissioners for
Oaths until they have
taken three annual PCs.

3 Section 2 The Judiciary supports
this amendment.

"Registrar" means the Registrar of the Court To be amended to say
"Registrar means the Chief
Re strar of the

4

Advocates Act

Section 81 87, Pouser to make ruks
(1) The CounciJ of the Society, with the approval
of the Chief Justice, may male rules with regard
to-

(a) the professional practice, conduct and
discipline of advocates;

(b) the keeping of accounts by advocates;

(c) the arurual submission to the Council o{ a
certiJicate by an accountant registered under
the Accountants Act (Cap. 531) or by some
other son or class of ifiedsons s

Introduction of a new dause
authorizing the Council of the
Law Society to make rules
with regard to the admission
of advocates under Section 15.

In accordance with
Section 15 of the
Advocates Act, the
admission of advocates
is a power bestowed on
the Chief ]ustice who
conducts the session in
the form of judicial
proceedings. We
propose/ therefore, that
the power to make rules
governing the adnission
of advocates be
bestowed on the Chi,ef



lustice and not the
Council of the Law
Society. This can be done
by way of a new
subsection saYing:

81(4) The Chief Justice
may make rules with
regard to the admission
of advocates under
Section 15.

Altematively, this
provision can be

introduced as a new sub-
section under Section 15

i.e. 1s(6).

such Council that he has examined the books,
accounts and documents of the advocate to
such extent as may be prescribed and stating -

(i) whether or not he is satisfied that,
during the period covered by his
certificate, the advocate has
complied with the rules for the time
being in force regulating the keeping
of accounts by advocates; and

(ii) if he is not so satisfied, the matters in
respect of which he is not satisfied;

(d) the retention or otherwise by advocates of
interest eamed on moneys deposited, received
or held for or on account of clients;

(e) the issue of practising certificates, the fee
payable thereon and the duties of the Regisnar
with respect to the issuing of such certificates;

(ee) the procedure for the conferment of, and
the privileges attached to, the rank of Senior
Counsel;

(Q the establishment of a compensation fund for
the benefit of clients;

(g) indemnity for clients against loss or damage
ect of an civilfrom claims in



ty incurred by an advocate or his
employee, or from breach of trust by the
advocate or his employee;

(h) continuing professional education for all
advocates practising in Kenya;

(i) generally for the better carrying out of the
provisions of this Act, other than parts III, IV,
IX, X and XI.

(2) If an advocate fails to comply with any rules
made under this section, any person may make
a complaint in respect of that failure to the
Disciplinary Tribunal.

(3) No rule made under this section shall
require an advocate who is a member of the
National Assembly or the Speaker and who
holds a practising certificate to undergo
continuing legal education during his tenure as

liabili

such member or as the aker
5 Notaries Public

Act
Section 4(1) otaies ptblic to be mrolleil anil to take out

certificate on appointmmt and. annually
(1) The Registrar of the High Court, on
receiving from the Chief Justice the instrument
of appointrnent mentioned in section 2, and on

4.N

recelvln from the son to bePer requ1I1n8
uenro ed rethe scrtbed eef shall oenr 11 the

To be amended to bestow this
function on the Chief
Registrar of the Judiciary

The ludiciary supports
this amendment.



name of such person in a book which shall be
kept for that purpose in the office of the
Registrar of the High Court, and shall issue to
such person a certificate of enrolrnent which
cerfificate shall authorize him to perform
within Kenya the functions and duties of a
notary public up to the 31st December next after
the date on which such certificate became
effective.

6 The ludiciary supports
this amendment.

Section 4(2) (2) The Registrar of the High Court shall at any
time, on receipt of the prescribed fee, grant a
new certificate to any person whose name shall
be on the roll of notaries public, but every
certificate granted under this subsection shall
expire on the 31st December next after the date
on which such certificate became effective.

To be amended to bestow this
function on the Chief
Registrar of the |udiciary

The Judiciary supports
this amendment.

Section 5(3) (3) The Registrar of the High Court shall
remove from the roll of notaries public the
name of any advocate or person whose
appointment has been revoked in accordance
with the provisions of subsection (1) or
subsection (2), and the certificate of enrolment
in respect of such entry shall be delivered up by
such advocate or person to the Registrar, who
shall cancel it.

To be amended to bestow this
function on the Chief
Registrar of the |udiciary

8 We propose a new
section allowing
magistrates and judicial
officers to erform



notarial actg, and that
they be exempt from
annual notarial
certi-ficates:

5A. Powers ,f
magisfiates and cefiain
court olficers to perform
notarial acts
(1) A magistrate, Kadhi,
the Registrar or Deputy
Registrar of a Superior
Court or a Subordinate
Court may perform
notarial acts which might
lawfr.rlly be performed
by a Notary Public
appointed under Section
2 of this Act.
(2) They are not to take
annual certificates.

9 Civil Procedure
Act

Section
81(r)(a)

The Judiciary supports
this amendment.

81. Rules Committee
(1) There shall be a Rules Commiftee which
shall consist of -
(a) the following members appointed by the
Chief Justice -(i) one judge of the Court of Appeal;

d e of the h Court;tl one

Reduction of the number of
advocateg in the Rules
Committee from 8 to 3



(iii) a judge of the Environment and Land
Court;
(iv) one judge of the Employment and
l-abour Relatioru Court who is a member of the
Employment and labour Relations Court Rules
Committee;
(") two Magistrates, one of whom shall be
the Secretary to the Committee;
(vi) eight advocates nominated by the Law
Society of Kenya to represent each of the
branches of the Society established under
section 24 of the Law Society Act , 2074; and
("ii) one representative from the Kenya Law
Reform Commission; and
(b) the Attomey4eneral or a designated
representative.

10 Sexual Offences
Act

Section
3e(13)

The Judiciary supports
this amendment

(13) A register for convicted sexual offenders
shall be maintained by the Registrar of the
High Court and any person who has reasonable
cause to so examine it ma examine the re ter

Registrar of the High Court to
be replaced by the Chief
Registrar of the fudiciary
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lntroduction

The Law Sociely of Kenya is a professional statutory body established under the Law Society of

Kenya Act, No. 21 of 2O'14 wilh a mandatory membership of all Advocates in Kenya currently

numbering to over 21,000.

The organs of the Society are the General Membership, the Council, the Branches and the

Secretariat. The Council is the governing body of the Law Society of Kenya. lt comprises a

President, a Vice- President and eleven other members, all of whom must be members of the

Law Society of Kenya. Council members are elected every two years by the members of the

Society by means of a secret ballot conducted in accordance with the Law Society of Kenya Act.

Currently, the Council is comprised of The President, The Vice-president and 11 Council

members namely:

o President, Eric Theuri

o Vice President, Faith Mony Odhiambo

o General Membership Representatives, Chrysostom Akhaabi, Kabata Mwaura, Tom

K'opere

o Nairobi Representatives, Cohen Amanya, Njoki Mboce, Ochieng Gor

o Up-country Representatives, Byron Menezes, Lindah Kiome, Michael Wabwile,

Vincent Githaiga

o Coast Representative, Riziki Emukule

o Secretary/CEO, Florence W. Muturi

One of the Law Society of Kenya statutory ob.iects as provided in section 4(a) of the Act is to

assist the Government and the courts in all matters affecting legislation and the administration

and practice of law in Kenya. Pursuant to the statutory mandale, the Law Society of Kenya

makes the following submissions. The Law Society requests the National Assembly to include

the following amendments affecting the Office of the Attorney-General Act, 2012.

The proposed amendments are based on the fact that members of the office of the Attorney

General are primarily members of the Law Socrety and we have received concerns regarding

delays in recruitment of State Counsels, their promotions and deployment, handling of

disciplinary matters, capacity-building and training, and the improvement of the terms of service.

As a result, State Counsels, officers and staff are demotivated, leading many highly experienced



and qualified personnel to seek greener pastures outside the State Law Office and Government,

and this has affected the quality of the work of a crucial Constitutional office, which exposes the

Government to severe legal risks.

Pursuant of the critical mandate to advice on matters of practice and welfare of members, we

urge the committee to consider the following new amendments for inclusion in the Schedule to

the Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2O23:

SPECIFIC COMMENTS ON THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) (NO.

2) BILL. 2023 (NATIONAL ASSEMBLY BILLS NO. 68 OF 2023

Statute Section Recommendation

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

S 2(1) (a) in the definition of "subordinate officer",
delete the words "Public Service
Commission" and substitute therefor the
word "Office":

The Office of
the Attorney-
General Act,
20'12 (No. 49 of
2012\.

(b) by inserting the following new definition in
proper alphabetical sequence-

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2O12).

"Advisory Board" means the advisory board
established under section 20A(1).

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2O12).

s.9(2) Delete the words "Public Service Commission"
and substitute therefor the words "Advisory
Board".

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

s. e(5)(d) Delete the expression "Article 234" and substitute
therefor the expression "section 208".

The Office of
the Attorney-
General Act,
2012 (No. 49 of

s. 13 Delete the words "Public Service Commission"
and substitute therefor the words "Advisory
Board".



2012).

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

New lnsert the following new sections immediately
after section 20-

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

Advisory
Board.

20A. (1) There as

established an advisory board
to be known as the Advisory
Board to the Office of the
Attorney-General.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(2) The Advisory Board
shall comprise-

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2O12).

(a) the Attorney-General,
who shall be the
chairperson;

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(b) a Judge of the High
Court nominated by
the Chief Justice;

The Office of
tre Attorney-
General Act,
2012 (No. 49 of
2012).

(c) the Principal
Secretary to the
National Treasury;

The Office of
the Aftorney-
General Act,
20'12 (No. 49 of
2012).

(d) the Principal
Secretary in the State
Department
responsible for
matters relating to the
public service;

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(e) the president of the
Law Society of
Kenya;

(0 the Chairperson,
Kenya National
Commission on
Human Rights;



(g) the Chairperson of
the Council of the
lnstitute of Human
Resource
Management; and

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(h) the Solicitor-General,
who shall be the
secretary to the
Advisory Board.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

Functions of
the Advisory
Board.

208. (1) The Advisory
Board shall advise the
Attorney-General on-

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(a) the recruitment and
appointment of State
Counsel, other officers
and other members of
staff;

The Oflice of
the Attorney-
General Act,
2012 (No.49 of
2012).

(b) promotions;

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012\.

(c) transfers
deployments;

and

The Offlce of
the Attorney-
General Act,
20"12 (No. 49 of
2012).

(d) discipline: and

(e) any other matter that
may be referred to the
Board by the Attorney-
General.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(2) The Attorney General
may co-opt into the Board
persons whose knowledge and
expertise it requires.



The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

Meetings of
the Advisory
Board.

20C. (1) The Advisory
Board shall meet at least four
times in every financial year
and not more than three
months shall elapse between
one meeting and the next
meeting.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(2) Unless two{hirds of
lhe members otherwise agree,
at least fourteen days' notice
of a meeting shall be given to
every member.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2O12).

(3) Subject to the
provisions of this Act, the
Advisory Board shall regulate
its own proced ure.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

Ouorum of
the Advisory
Board.

20D. The quorum at the
meeting of the Advisory Board
shall be four members.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

Attorney-
General to
preside at
meetings.

20E. The Attorney-
General shall convene and
preside over the meetings of
the Advisory Board or, in the
absence of the Attorney-
General, a member of the
Board elected by the members
present from among therr
number.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

Decisions of
the Advisory
Board-

20F. Any matter before
the Advisory Board shall be
decided by a majority of the
members present and voting
and in case of an equality of
votes, the person presiding
shall have a casting vote.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

Remuneration
of the
members of
the Advisory
Board.

20G. The members of the
Advisory Board shall be paid
such allowances as the
Cabinet Secretary responsible
for matters relating to finance,
in consultation with the
Attorney-General, shall
approve upon the advice of the



Salaries and Remuneration
Commission.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2o12).

Conflicts of
interest.

20H. (1) Any member of
the Advisory Board or a person
present at a meeting of the
Board who has any interest in
a matter for consideration by
the Board shall disclose in
writing the nature of that
interest and shall be
disqualified from participating
in the deliberations of the
Board in respect of that matter,
unless the Board decides
otherwise.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2O12).

(2) No member of the
Advisory Board shall trade with
the Office.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2O12).

Validity of the
proceedings
of the
Advisory
Board.

201. The proceedings of
the Advisory Board shall not
be invalidated by reason of a
vacancy among the members.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

s. 21(1 ) Delete the words "Public Service Commission"
and substitute therefor the words "Advisory
Board".

The Office of
the Attorney-
General Act,
2012 (No.49 of
2012).

s. 22 Repeal section 22 and substitute therefor the
following new section-

The Office of
the Attorney-
General Act,
2012 (No.49 of
2012).

Terms and
conditions of
service.

22. () f he State Counsel,
officers and other staff
appointed under this Acl shall
serve on such terms as the
Attorney-General may, on the
advice of the Salaries and
Remuneration Commission,
determine.

The Office of
the Attorney-
General Act,

(2) The terms and
conditions determined under
this section shall commence



2012 (No. 49 of
2012).

not later than one year after
the commencement of this Act.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(3) The Attorney-General
may, in consultation with the
Salaries and Remuneration
Commission, make
Regulations relating to the
payment of remuneration,
emoluments and other benefits
to State Counsel, officers and
other staff of the Office.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

New lnsert the following new Part immediately after
section 25-

PART IVA-FINANCIAL PROVISIONS

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

Funds. 25A. (1) Parliament shall
allocate funds to the Office in
accordance with Article 249(1)
of the Constitution.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2O12).

(2) Despite the generality
of subsection (1), the funds of
the Office shall consist of-

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(a) monies allocated by
Parliament;

The Office of
the Attorney-
General Act,
20'12 (No. 49 of
2O12).

(b) monies or assets as
may accrue to the
Office in the course
of the exercise of its
powers or the
performance of its
functions; and

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

(c) monies from any
other lavvful source
provided, donated or
granted to the Office.

The Office of Financial 25B. The financial year of



the Attorney-
General Act,
2012 (No. 49 of
2012).

yeat the Office shall be the period
of twelve months commencing
on the lst July in each year
and ending on the 30th June in
the following year.

The Office of
the Attorney-
General Act,
2012 (No. 49 of
2012).

Financial
estimates.

25C. (1) At least three
months before the
commencement of each
financial year, the Attorney-
General shall cause to be
prepared the estimates of the
revenue and expenditure of
the Office for that year for
approval by the National
Assembly.

(2) The annual estimates
shall make provision for all the
estimated expenditure of the
Office for the financial year
concerned and, in particular,
shall provide for-

(a) the payment of the
salaries, allowances
and other charges in
respect of the staff of
the Office;

(b) the payment of
pensions, gratuities
and other charges
and in respect of
benefits which are
payable out of the
funds of the Office;

(c) the maintenance of
the buildings and
grounds of the Office;

(d) the funding of training
of, and research and
development by,
State Counsels,
officers and other
staff of the Office;
and

(e) the creation of such
funds to meet future
or contingent



liabilities in respect of
benefits, insurance or
replacement of
buildings or
installations,
equipment and in
respect of such other
matters as the
Attorney-General
may think fit.

Accounts and
audit.

25D. (1) The Attorney-
General shall cause to be kept
all proper books and records of
account of the income,
expenditure, assets and
liabilities of the Office.

(2) Within a period of three
months after the end of each
financial year, the Aftorney-
General shall cause to be
submitted to the Auditor-
General the accounts of the
Office in respect of that year
together with a-

(a) statement of the
income and
expendature of the
Office during that year;
and

(b) statement of the
assets and liabilities of
the Office on the last
day of that financial
yea(.

No. 34 of
2015.

(3) The accounts of the Office
shall be prepared, audited and
reported upon in accordance
with the provisions of the
Public Audit Act, 2015.

(4) The written laws and
Regulations relating to public
financial management shall
apply to the funds of the
Office.

Bank
accounts.

25e.
General

The Attorney-
shall cause to be



opened and maintained such
bank accounts with banks that
are regulated by the Central
bank of Kenya as are
necessary for the exercise of
the functions of the Office.

s. 28 Delete

New lnsert the following new section immediately after
section 28-
Seal of the
Office.

28A. (1) There shall be a
seal of the Office which shall
be such device as the
Attomey-General shall
determine.

(2) The seal of the Office
shall be kept in the custody of
the Attorney-General or such
person as the Attorney-
General may authorise in that
regard.

(3) The seal of the Office
shall be used in accordance
with the orders of the Attorney-
General.

(4) The seal of the Office,
when affixed to a document
and duly authenticated, shall
be judicially and officially
noticed and, unless the
contrary is proved, any
necessary order or
authorization of the Attorney-
General in respect of the seal
under this section shall be
presumed to have been duly
given.

New lnsert the following new sections immediately
after section 33-
Transitional
matters.

33A. (1 ) Any State
Counsel, ofiicer or member of
staff employed and deployed
by the Public Service
Commission and serving in the
Office immediately before the
commencement of this Act



shall-
(a) on the

commencement of
this Act, be deemed
to have been
employed and
deployed in
accordance with this
Act;

(b) retain any rights that
have accrued or are
accruing to him or
her before the
commencement of
this Act;

(c) continue to
contribute to any
superannuation
scheme to which he
or she was a
contributor
immediately before
the commencement
of this Act;

(d) be entitled to
receive any deferred
or extended leave
and any payment,
pension or gratuity
as if he or she has
continued to be
such an officer,
contributor or
person during his or
her service as a
member of the
Office;

(e) be deemed to have
been employed in
accordance with this
Act for the purposes
of any written law
under which any
rights accrued or
were accruing to
him or her under
which he or she



continues to
contribute or by
which any
entitlement has
been conferred; and

(f) be deemed to be a
State Counsel,
officer or employee
of the Office for the
purposes of any
superannuation
scheme to which he
or she is entitled to
contribute.

lmplementation
Committee.

338. (1) The Attorney-
General shall constitute an
lmplementation Committee
consisting of State Counsels,
officers and employees of the
Office as may be necessary in
the circumstances.

(2) The lmplementation
Committee shall-

(a) be responsible for co-
ordinating the
formulation or
facilitation of such
things and matters
that are required for
the implementation of
the provisions of this
Act;

(b) serve for a period of
one year after the
date of appointment;

(c) submit to the
Attorney-General, at
least once in every
two months, a report
on the progress
achieved in the
implementation of the
provisions of this act;
and

(d) in the performance of
its functions, regulate



its own procedure.

(3) The members of the
lmplementation Committee
shall be paid such allowances
as the Attorney-General may,
on the advice of the Salaries
and Remuneration
Commission, determine.

Schedule ln paragraph 1(b), delete
the words "Public Service Code
of Conduct and the".

conclusion, we humbly submit that our comments be considered before enacting the Bill.

ours falthfully,

ric Theurl
resldent Law Soc of Ke a
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GRAGORY NYAUCHI
ID NUMBER 2S2A7113

TELEPHONE NUMAER +254 72064I832

l"' December. 202J

The Clerk of thc National Assembly,

P. O. Box 41842-00100,

cna@parliament.qo.ke

RE: MEMORANDA ON THE NATIONAL ASSEMBLY STATUTE IAW
(MISCELLENAOUS AMENDMENTSXNO 2) BII,I, (NATIONAL ASSEMBLY BILLS

NO. 68 OF 2023) PROPOSAL TO REMOVE UTAMADUNI DAY AS A PUBLIC

HOLIDAY

Statute bein

Amended

Effect of

Amendment

Proposd for

consideration

Iustification for proposal

The Public

Holidavs Act

To amend the

Public Holidays

Act to remove

Utamaduni Day

as a Public

Holiday

Redesignate

Utamaduni Day

as "National

Trcc Planring

Dry"

The recent celebration of National Tree

Planting Day on November l3th, 2023,

rnas a resounding success, underscoring

Kenya's commitment to environmental

stewardship. Communjties, organizations,

and individuals came togcthcr to actively

participate in tree planting activities,

demonstrating a collectivc dedication to

addressing environmental challenges.

Building on rhis success, designatlng

Utamaduni Day as the National Tree

Planting Dry ensures a seamless

continuation of this momentum, allowing

us to cclebrate and build upon the positive

impact achieved on November I3th.

Utamaduni Day secks to celebrate the

richncss and culrural heritage of the



Country. One of the most important

fearures of the counrry that has had role

to play in our culrure, economy and

national psyche is our environment.The

Govemment has recognised this in various

ways by hosting the inaugural African

Climate Summit and celebrating the

aforementioned tree planting day. By

ensuring rhat there is a designated day set

aside in 1aw to participare in this viral and

important act we can ensure that our

environment is safeguarded for

generations to come.

In addition to the environmental benefits

there are economic benefits to be gained

by the country. The international market

for carbon credirs is gaimng maturity. Our

forest cover and the possibility of it being

extcnded afford us a unique opportunity

to rap into this market. A regular and

marked tree planting day allows us to

constantly stay ahead of the need for

carbon credlts. It is a way that we can do

well by doing good.

Having a National Tree Planting Day

makes Kenya a leader in cnvironmental

stewardship, and a beacon that can be

followed by others. The ripplc effect of

this can spread to corners of the globe not

only incrcasing our global standing and

inlluence but also ensuring through

leadership by example that other nations



implement similar iniriatives with the

end-effect of an environmental renewal.

Yours Faithfully,

Gragory Nyauchi C.a: [Ill15115
P 0. Bor t!.ll0lo.
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December 4, 2023

REVIEW OF THE STATUTE LAW (MISCELLANEOUS AMENDMENT\BILL,2023

(a) Comment on the Proposed Amendment to the Industrial Training Act (Cap 237)

The Bill proposes to amend the Act to align the date for remitting the training levy to the
ninth day of each month. This change aims to align it with the timeline for remitting PAYE to
thc Kenya Revenue Authority.

The Commission endorses this proposed amendment, recognizing its intention to simplify the

levy's administration and resolve inconsistencies with existing tax law filing dates.

(b) Comment on the Proposed Amendment to the Employment Act (No. ll of 2007).

The Bill intends to amend the Employment Act,2007, to exempt the National Intelligence
Service (NIS) from the Act's provisions, similar to other security organs.

The Commission endorses this proposed amendment, particularly considering that the NIS
was established as a security organ after the enactment ofthe Employment Act.

(c) Comment on the Proposed Amendments to the National Employment Authority
Act,2016

The Bill seeks to amend the National Employment Authority Act, 2016, to rectify
inconsistencies and erors within the Act.

The Commission had reviewed the proposed changes and notes they are consistent with the
principal Act and contribute to legislative clarity and precision.
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The Clerk of The National Assembly
Main Parliament Building
P.O. Box 41842-00100
NAIROBI

oea, K/Q
REr INVITATION TO SUBMIT VI

AMENDMENTS)(NO 2) B|LL
EWS ON THE STATUTE LAW
(NATIONAL ASSEMBLY B|LL N

Offic€ of thc Dircctor G.icrsl
316 Upp.r Hrll Chatnb.rs

2! Ngong Av.auc
9N FLOOR

PO Box 3602{0506
NAlROAI

27ut November 2022

(MTSCELLANEOUS

o 68 OF 2023)

Reference is made to the above matter and letter Ref NA/DDC/TU2023/103 dated 23ro
November 2023.

Having perused the Draft Bill we nole that the same does not contain the proposed
amerdment and only contains a replication of section 117(3) as is currenfly contained'in the
Traffic Act. To achieve the first objective of incorporalion oi technology in instant tines we
would propose that lhe amendment required should read as below: _

(3) Notwithstanding any provision contained in this or any other Act, it shatt be lawful
for any police officer, the Authority orpersons authoized oy ne iutnority to serve,
either electronicaily through the use of nobire or other technorogy o, p"rtinitty i, iy
affixing the same prominenily to the vehicle concemed, ,po, inL oin* o, prrrir-i,
charge of any motor vehicre who is reasonabty suspected'of havng comm'rfeiiiy o,f
the scheduled minor offences, a potice notifrcition of a traffic offenie in ne piisiriioea
form charging such person with having ammitted the offence or offences naiit"a i
th.e notification and requiring such person to attend court to answer surn iniiii or
charges, at such time (which if the porice notification is served personaily on th" i*ni,
or person in charge of th.e motor vehicte, may be within foty-eight'hours of sich
service; or if the police notification is affixed prominentty to the vehiite concemed , shit
not be sooner than seven days afrer the date of such seruice) as is strown on suctr
notitication.



Toachievethesecondob.iectiveofenhancingthefinefornon.attendancetomurtornon.
payment ol the fine witnin a slpuiatej ntii'i n'o"nt to the service of notice' we would

irdpose tne below amendment to section 117(8):

(8) lf any person having been served with a notification issued under lhis section fails

either to pay the statutifi-'ii'i* penalty within 14 days of service h.e maY be,

iiignt irti* ne coui ime' oy summons u by wananl and ' unless he shows good

cause to the contrary, iiii i, sritty ,f an offence a.nd liable fotthwith by order of 
-the,

courtto a nne not excea,iingiii ilnd"a nousand shr'l/rngs or to impisonment for a

term not exceeding one nonth'

Submitted for your consideration'

Regards

e

Copy to:

S

R GENERAL

Mr. Mohamed Daghar

Principal Secretary

State Department of TransPo(

Ministry of Roads and TransPort

Transcom House

P.O. Box 52692-00200

NAIROBI
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The Clerk of The Na al Assembly
Main Parliament ding
P.O. Box 41 100
NAIRO

Dear

RE: INVITATION TO SUBMIT VIEWS oN THE STATUTE LAW (MTScELLANEOUS
AMENDMENTS)(NO 2) B|LL (NATIONAL ASSEMBLY B|LL NO 68 OF 2023

Reference is made to lhe above matter and letter Ref NA/DDc[u2023/103 dated 23,a
November 2023.

Having perused the Drafl Biil we note that the same does not contain the proposed
amendment and only contains a replication of section ,ll7(3) 

as is cunently contained'in the
Trafiic Act. To achieve the first objective of incorporation oi technology in instant fines we
would propose that the amendmenl required shouid read as below; _

(3) Notwithstanding any provision contained in this or any other Act, it shalt be tawfut
for any police officer, the Authority orpersons authorized by the Authority to seie,
either electronically through the use of mobile or other technotogy or personaty ii iy
affixing the same proninenily to the vehicle concerned, upon ihe o*n* o, pitin i,
charge of any motor vehicre who is reasonabty suspected of haring cor*nieiiiy o,r
the scheduled minor offences, a police notiftcation of a traffic offen& in the prescibed
fgrm charying such person with having committed the offence or otences naicatia-i
the notification and requiring such person to aftend coui to answer such charge ir
charges, at such time (which if the potice notiftcation is serued personaily on th, i*r",
or person in charge of the motor vehicle, may be within fofty+ight'hours of such
serube; or if the police notiftcation is affixed prominenttytothe veniclle concemed, shall
not be sooner than seven days after the date of such servr'ce/ as is shown on such
notification.



To achieve the second ob,iective of enhancing the fine for non'attendance to court or non-

payrnent of the fine withina stipulated period pursuant to the service of notice, we would

propose the below amendment to section 117(8):

(B) lf any person having been serued with a notification r.ssued under fhls secfion fatls

biner to'pay the statttory maximum penatty within 14 days of service he may be.

Orougnt iefore tne coud either by summons or by wanant and, unless he shows good

cause to the contrary, shatl be guil$ of an offence and liable fofhwith by order of-the

coutt to a fine not exceeding oie hindred thousand shillings or to impisonment for a

term not exceeding one month.

Submitted for your consideration.

Regards

George Nlao, EBS

DIRECTOR GENERAL

Copy to: Mr. Mohamed Daghar

Principal Secretary

State Department of TransPort

Ministry of Roads and Trans

Transcom House

P.O. Box 52692-00200
NAIROBI
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REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY-GENERAL
&

DEPARTMENT OF JUSTICE

OurRef: AG/LDD/I90/1/85 1" December 2023

The Chairperson
Justice and Legal Affairs Committee
National Assembly
Parliament Buildings
NAIROBI

RE: MEMORANDUM THE STATUTE w (MTSCELLANEOUS

AMENDMENTS) (NO. tLL,2023

A. INTRODUCTI

The Clerk of the (Miscellaneous

Amendments) (N seeks to amend
among other statutes .49 ot 20'12).

The Office of the mendments to the
provisions in the p orney-General Act
provided in the Sch oard of the Office of
the Attorney-Gene intment, promotion,

discipline, terms an y other matter that
may be referred to th

B. MANDATE OF THE ATTORNEY.GENERAL

The Constitution

The Office of the Attorney-General is established under Article 156 of the Constitution
and derives its mandate from the Constitution and the Office of the Attorney-General
AcL,2012. The Attorney-General is the principal legal adviser lo the Government and
represents the national government in court or any other legal proceedings to which

the National Government is a party, other than criminal proceedings. The Attorney-
General also performs any other function conferred on the Office by an Act of
Parliament or by the President.

SIiLRIA HOUSI:. HAR-{Mt}[E AvENUL
P.O Box40 I I 2-00 100, NAIROBI, KENYA. TEL +254 20 2227461/2251155107 I I 9.145555/0?12529995
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The Office of the Aftorney-General is responsible for promoting, protecting and
upholding the rule of law and defending the public interest. The powers of the
Attorney-General may be exercised in person or by subordinate officers acting under
general or special instructions.

The Attorney-General is a member of-
(a) the Advisory Committee on the Power of Mercy under Article 133;
(b) the Cabinet under Article 152;

(c) the Judicial Service Commission under Article 171 ; and
(d) the National Security Council under Article 240; and
(e) nominates one person to the Salaries and Remuneration Commission under

Article 230.

Office of the Attorney-Gene ct,2012

The functions of the Offi Attorn Gener ified under section 5 of
the Act and can be ca the Government and

the Government, theservices offered to th
Office of the Att
agencies on dom
in domestic and
legislation as the pri

For the services rney-General is
responsible for public ng to marriages, the

and government
onal Government
sible for drafting

es, management of
to the public.

Coat of Arms, the
complaints against a

Executive Order No.

ln addition to the responsibilities under the Constitution and the Act, under Executive
Order, No. 2 ol2023, the Office of the Attorney-General is responsible for legal policy
management, providing anti-corruption strategies, upholding integrity and ethics,
management of national registries, management of public trustees, children
adoptions, keeping custody of enemy property Wakf Commissioners, College of
Arms, matters Related to the legal profession, legal aid, policy on the administration
of justice, constitutional implementation, legislative drafting, drafting and vetting of
agreements.

Further, the Office of the Attorney-General provides policy coordination and oversight
for various legal sector institutions including the Business Registration Service, the
Council for Legal Education, the National Anti-Corruption Campaign Steering
Committee, the Assets Recovery Agency, the Kenya School of Law, the Auctioneers
Licensing Board, the Witness Protection Agency, the Victims Protection Agency, the
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Nairobi Centre for lnternational Arbitration, the Advocates Disciplinary Tribunal, the

Advocates Complaints Commission, the Car Loan Scheme for the Electoral
Commissioners Fund, the Kenya Law Reform Commission, the Office of the
Registrar of Political Parties, the National Committee on lmplementation of National

Humanitarian Law and the National Council for Law Reporting.

Vision 2030

Kenya's development agenda is contained in the Kenya Vision 2030. The Office of
the Attorney-General is required to contribute to Vision 2030 and the Fourth Medium
Term Plan by facilitating the creation of a conducive legal environment that fosters
the economic, social, and political development of the country. ln line with Vision

2030 and MTP lV, the Office will undertake key priority programmes, among other
policy, legal and institutional reforms.

East African Community

The Attorney-General
Ministers which is the

tsa ber of the East n Community Council of
go the and also a member of-m

the Sectoral Council
drafting legislation,

a

n

hi body responsible for
al instruments. The

Attorney-General
Government.

to represent the

C. JUSTIFICATI
The public legal

radically evolved

The OAG & DoJ

organizations such

Justice. The Office agreements, which

are often disproportionally structured against poorer and developing countries. At the

same time, jurisdictions are operating in a legal environment that continuously

recognizes transnational and new forms of crime such as cybercrime, money

laundering and international terrorism and thereby employing new politico-legal

regimes such as mutual legal assistance and asset recovery.

Another phenomenon that has been observed that has a significant impact on the

public sector is lhe substantial increase in constitutional and human rights litigation

before local and regional courts and tribunals. This is in addition to complex

constitutional litigation brought about by an improved democratic space for citizens

together with the expanded Bill of Rights whose enforcement is enshrined in Article

258 of the Constitution. Further to the foregoing as a developing economy, the

f e OAG & DoJ has

ntal structures and

rnational Court of
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Government continues to engage foreign contractors to undertake complex

infrastructural projects that sometimes result in commercial litigation and arbitration in

international dispute resolution fora. This raises a grave concern about the capacity

of the public legal sector to present the best defence for the Government in the

numerous suits and petitions filed and defended by private lawyers of skill and

repute. Currently, the Office is handling 62, 344 cases against the Government with a

staff complement of 62 state counsel under the litigation department which means

each counsel is handling 1005 cases thus compromising the quality of govemment

defence due to overwhelming the counsel. Further, the Judiciary currently has

approximately 854 judicial officers (191 judges and 663 magistrates) compared to 62

litigation Counsel at OAG & DOJ who at any given time are expected to appear

before a majority such nu

Government against various

r judicial officers on daily basis to defend the

s. This means in e instances Government may

lack representation as

Lastly, the new eme g, blue economy and

large infrastructu nomic take-off of

the Kenyan nation. Kenyans demands

the public sector's id and best outcome of

legal and financing and negotiations.

Unfortunately, the local, regional and

international legal a

the discharge of its

ntaged position. ln

ernment, there are

lingering questions as to the capacity of the Office to offer quality legal advice,

representation, and service to its Government and public clientele as a result of the

following factors:

OAG&DOJ STRUCTURING WITHIN THE CIVIL SERVICE

The OAG & DOJ is established as a state department within the Executive structure

of Government, and thereby employs the Public Service and Salaries and

Remuneration Commissions set salary scales and terms of service. These include

the standardized salary bands in the defined job groups; standardized qualification

requirements for promotions and upgrades; standardized mortgage benefits and
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medical schemes etc. which must of necessity be the same across the executive to

cater for intra-staff mobility.

As a result of this structuring, the OAG & DOJ has been hindered in its ability to

recruit and retain experienced state counsel to support its operations and effectively

implement its mandate. Given the expectations on the public legal environmenl

elucidated hereinabove, the OAG & DOJ exists in a continuous struggle to survive

and subsequently has worked to the bone the limited staff capacity still retained to

deliver on its current successes.

All the technical divisions which include the Public Trustee, Registrar General; Civil

Litigation; lnternational Law; Advocates Complaints Commission; Government

Transactions; Legal Advisory and Research; Department of Justice and Legislative

Drafting are operating at les an 50% of its authori establishment. Currently the

Office has an in-post of only State Counsel ag t the current establishment of

'1066. Of the in-post

experience.

s ith less than 'loyears'

As a result, the O rmance, especially

with regards to rep ceoflegal opinions,

deployment of sta

support.

unty government

The reasons for the

l. Remunerations

lows

a) For an Office that requires recruiting and retaining state counsel of good

standing, with experience and technical knowhow, it is imperative that they

benefit from comparable (not necessarily equal) benefits with the private legal

sector contemporaries.

b) However, and more importantly, state counsel ought to receive equal

remuneration and benefits with their peer legal contemporaries in public legal

sector institutions such as the Office of the Director of Public Prosecutions,

Judiciary Kenya Law Reform Commission, Kenya School of Law, Ethics and

Anti-Corruption Commission and Parliament.

c) Currently, the OAG & DOJ state counsel earn considerably less than their

counterparts in the Executive, Judiciary, Parliament and Oversight Agencies.
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d) This disproportionately defined stature and treatment of state counsel within

the OAG & DOJ as against other public legal sector entities has created

despondency, apathy and a highly demotivated staff. The result of this

distinction has been the massive haemorrhage of highly qualified staff from the

OAG & DoJ to counterpart organs in the Judiciary, Parliament and more

recently the Office of the Director of Public Prosecution and the Public Service

Commission for better remuneration and career progression opportunities.

e) So far, the OAG & DOJ has lost 127 senior state counsel between January

2015 and April 2023.

f) Enhancing the structure of remuneration and benefits for lawyers in the OAG

& DOJ would transform the competitiveness of the Office in defending and

protecting the Gove enl's legal interests owever, and more critical,

standardizing the remu on and benefits cture of State Counsel in the

public legal se ned and experienced

state counsel ic sector institutions

within the s

g) Our enga Commission has

revealed lhat state counsel in the

OAG & DO artment within the

Executive. Thi due justification for

consideration. e OAG & DoJ is

constitutional ce of the Director

of Public Pros tive and operational

autonomy.

h) ln a situation where the OAG & DoJ is treated like a state department, one

could construe the challenge faced by the PSC and SRC attributable to the

constraint in creating variant treatment of an institution that exists within a

structure where like institutions are treated alike. The OAG & DOJ state

counsel have thus suffered the brunt of this constraint.

ll. Recruitment, promotion, incentive and disciplinary powers

a) The OAG & DOJ, as with all State Departments is bound by the Public Service

Commission's guidelines and oversight in the recruitment, promotion and

discipline of staff. The Attorney General has had limited powers in making the
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final determination especially with regards to recruitment, promotion and

discipline of staff, more so in Job Group Q and above which forms the

managerial cadre.

b) Yet the State Law Office is a law firm like any other. Lawyers are not initially

recruited to a law firm on the basis of their interest or skills in management

and they are not usually trained by a firm in these skills. Consequently, the skill

and the amount of interest, individual lawyers have in management varies

greatly. Lawyer management often utilizes tools available to manage the firm

and motivate its personnel. These tools include upgrading or downgrading

partner status, salaries or bonuses, reassigning authority and responsibility.

These tools serve to not only motivate staff, but further guard against

corruption and/or un ional conduct.

c) These tools should be ilable to the Attor General in his/her capacity as

head of the S ld thereafter be in a

position to a

lll. Specialized N

a) The OAG

Government of its staff, both

clerical, secretarial,

records mana who transform into

of their day to dayparalegals, I

operations a

b) Consequently, within core public

service becomes untenable especially when one considers the apprentaceship

they receive and experience gathered to support a legal office.

c) The OAG&DOJ suffers great loss upon the haphazard transfer of these staff

from the institution.

ln light of the numerous and specialised functions of the Attorney-General, the Office
must adequately be facilitated to function efficiently to enable the Office to offer
effective service delivery to both the public and the Government. The Office of the
Attorney-General should be given the functional independence to recruit its staff to
enable the Office to provlde efficient services both to the Government and the public.

s

al services for the

technical an
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The Office of the Attorney-General currently does not have the power to recruit,
promote or discipline support staff as they are not directly recruited by the Office.
This has resulted in the Office having a shortage of support staff who are very critical
in service delivery.

Currently, the Public Service Commission and the Salaries and Remuneration
Commission set the terms of service and remuneration respectively for Officers in the
Office of the Attorney-General, which is equivalent to those in the ministries. These
include the standardized salary bands in the defined job groups, standardized
qualification requirements for promotions and upgrades, and mortgage and medical
schemes. As a result of this structuring, the Office has been hindered in its ability to
recruit and retain experienced state counsel to support its operations and effectively
implement its mandate.

ln light of the fact that the Office is operating at less than the optimum number of staff
required, The Attomey-Gen I should have control in king the flnal determination,
especially concerning recrui t, promotion and di line of the staff. The Office ot
the Attorney-General, date, ould recruit, promote and
discipline staff. The
undertaken by the P

iscipline as currently
tely longer period as

the Commission
timely basis.

ed to recruit on a

Decentralization

ln recognition of t e Attorney-General
accessible in all pa e decentralization of

issioner Offices. Thethe Office to the
decentralization of t ublic includes public
trustee services, re st advocates, firms
of advocates or a s Complaints
Commission and providing leg id and the fundin legal aid through the National
Legal Aid Service.

The Oflice of the Attorney-General intends to decentralise services offered to the
public which are currently available only in Nairobi and in 12 other regional Offices,
which arrangement is not optimal, and it remains a great inconvenience to the public.
As currently structured, the Office does not have enough technical and support
services staff to deploy to the decentralised units to enhance service delivery.

The Office of the Attorney-General is established by the Constitution as a State
Office that is sui generis in character and distinct from that of a cabinet secretary. By
implication, therefore, the express distinction between the Attorney-General and
cabinet secretaries and further under Article 152(1 ) of the Constitution, which ranks
the Attorney-General higher than cabinet secretaries, demonstrates and bestows on

8



the Office of the Attorney General a special character distinct from that of Cabinet
Secretaries.

The qualifications for the appointment of the Attorney-General are the same as the
qualifications of appointment to the Office of the Chief Justice. This unique distinction
of the qualifications of the Attorney-General are cascaded to the staff under his

authority. lt therefore follows that recruitment and appointment of staff of necessity
ought to be fully led by the Attorney-General with inherent checks and balances in
place.

There is a need for the Office to secure the right workforce for the execution of its
mandate and purposes of performance management, career progression, staff
retention and improvement of the terms and conditions of the staff

Bottom-Up Economic Transformation Agenda

The Bottom-Up Economic sformation Agenda co its the current Government
to fully implement and oper lize the Cons by equipping the Attorney-
General's Office with esa ee safeguard the public

interest in court, legi ts and in the signing
of contracts. By doi litigation and costly
fines. Further, se Act requires the

g of the Office.Government to p

Excessive workload the Office

The Office of the of staff but with an
increased work overlo

(i) The liti ately 63,000 cases
agarn
which

62 state counsel
1005 cases thus

compromrsrng quality of gove t defence. The Judiciary
currently has approximately 854 judicial officers (191 judges and 663
magistrates) compared to 62 litigation Counsel at OAG & DOJ who at
any given time are expected to appear before a majority such number
judicial officers on a daily basis to defend the Governmenl against
various claims. This means that in some instances, the Government
may lack representation as a result of understaffing at the Office.

(ii) The Marriages Section under the Registrar General's Department,
currently has 10 state counsel in the headquarters. The E-citizen
platform has an average of about 350 appointments each day for clients
seeking various services provided by the Marriages Section. All these
services are currently being offered by the 10 state counsel hence the
need to grow the figures in line with the demand for marriage services.

9



During the 2022123 Financial year, the Office of the Registrar of
Marriages collected revenue totaling to Kshs. 116,827,739/=. With
approval and deployment of more additional staff as requested above, it

is projected that marriages revenue will grow by about 50%. Our
projection is based on the expected results such as; timely handling of
E-citizen applications; operationalization of Marriage registries and
Kenyan Embassies and Missions abroad where revenue will be
collected; increased supervision for Deputy County Commissioners and
efficient monitoring and inspection of regional and county marriage
offices boosting internal revenue reporting controls.

(iii) The Public Trustee Department has a high volume and value of client
base and assets. Currently, the Office is administering a total of 60,000
estates and trusts with an approximate value of 6.5 billion shillings. The
department is ecentralized to 13 counti s. Every financial year, the
office disburs proximately Kshs. billion to widows, widowers,
orphans a r ben ctafles ou over 6,500 financial
transa en able to operate
optimall res. Accountants are

that comes with
expe ivision has lost 15

Accou ement over the last
five (5) trained to mana ge the
Kshs n the disbursement
of fun
public
are wt

tes and trusts is

ry high demand and
n average, between

50 to 0 new clients open
es, m Trustee on a day to

day basi ts curren han d by 44 state counsel
against a requirement of 142 state counsel.

(iv) The Legislative Drafting Department has 21 state counsel against the
requirement of 44 state counsel. Currently, the department has a work
load of 124 Bills and 1 500 subsidiary legislation.

(v) The lnternational Law Department has 25 state counsel against the
requirement of 55 state counsel. Currently the department has five
international arbitration matters that are ongoing. For instance, in one
matter, the claim is in excess of Two Hundred billion shillings and in

each of the remaining matters, the exposure of the Government is more
than Twenty billion shillings each. Cumulatively the financial risk to the
Government is very significant and losing any of these cases will
adversely affect the credit worthiness of the Republic of Kenya.
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(vi) The Government Transactions Department which is charged with the

responsibility for vefting procurement contracts at the request of
Ministries, Department, Agencies and State Corporations; providing

legal advice and opinions on commercial matters and the related
agreements to MCDAs; negotiating, vetting and interpreting bilateral

and multilateral finance, loan and grant agreements for and on behalf of
Government MCDAs and providing general legal advice on emerging
legal issues affecting the implementation of various legal instruments.
The Department has in the last Financial Year handled investment
portfolio listed hereinbelow on behalf of the National Government:

lndicative Value of Briefs Handled bv the Governmenl Transactions Div lsion:
FY 2022-2023

No. CONTRACTTYPE CONTRACT VALUE
I Grant Agreement

Reforms \:nsurance 
Policy 

/
usD 75,000.00

2 Contract for En ge t of lnd enden
E tneer

usD 3.748.644.40 &ls tbzs,sea,szz.oo
3 Su for t27 .207.577 .47
4 Debt Servi 2oo,ooz.az
5 Term /2D,ooo,ooo.oo
b Loan Aq Dtooo.ooo.oo
7 Threshold e )il6o,ooo,ooo.oo
8 Addendu tra i41s0.286.383.39 &

bloso,z+s,zso.zo
I Grant fsos,zsg.oo
'10. Financing

Jzs,too,ooo.oo
11. Grant Ag 4

)
3,100,000.00

12. Contractf@ lls,sgg,ozo.oo

13. Grant Agreement for Feasibility Studies usD 500,000.00

14. Supplemental Grant Agreement Euros '1,037,140.00

15. Financing Agreement for Network
Transmission

Euros 94,000,000.00

16, Grant Agreement for Capacity Building Euros 9,700,000.00

17. Loan Agreement usD 30,000,000.00

18. Syndicated Loan Agreement usD 300,000,000.00

19 Grant Agreement for Capacity Building Euros 3,000,000.00

20 Loan Agreement for Emergency Food Euros 63,000,000.00
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21 .l Share Purchase Agreement KES 6,400,000,000.00

22.] Commercial Agreement for Cancer Centre usD 35,000,000.00

,al Contract for Group lnsurance Services KES 52,023,841.00

2a) Loan Agreement for CERSP ll Euros 89,000,000.00

25.] Contract for ICT Connectivity KES 828,370,376.00

261 Contract for Lease of Buses for 3 Years KES 500,000,000.00

2Zl Line of Credit Agreement usD 100,000,000.00

,t1 Short Term Syndicated Loan usD 200,000,000.00

29.1 Loan Agreement fo\d Project
/

/Euros 64,660,000.00

30.1 LoanAoreemeEl/Nritar"x !, ff223,300,000.00311subsidiavE"lll(li
It87,ooo,oo0.00

,r1 Grant Ag
Conserva 7t,588.00

33] concessionr.t-lffiLl \ It5,33s,ooo.oo
34] Contract fo a

l]'uoo'ooo'oo
3sl Loan Aoree r

5l8,ooo,ooo 
oo

36 Grant Agre
)0,000,000.00

c7.; Conrractrorffi T-,580,306,270.00

38.1 Loan Agreement for Maternal Care Project Euros 19,369,227.25

39.1 LeOal Advisory on Procurement Contract KES "t 1,400,000,000.00

ool On-Lending Agreement Euros 49,700,000.00

o''l Extension of Contract for Consultancy
Contract

KES '130,707,937.00

or.l Grant Agreement for E-portal Project KES 15,000,000.00

43.1 Amendment Letter to Loan Agreement Euros 180,000,000.00

oo1 Contract for Supply of ICT Hardware and
Software

KES 14,137,482.00

45.1 Pro1ect lmplementation Agreement usD 147,864.30
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46. Loan Agreement Euro '107,200,000.00

47. Amendment to Loan Agreement Euros '17,500,000.00

48. Loan Agreement Euros 25,900,000.00

49. Loan and Separate Agreements Euros 31,000,000.00

50,

51, lmplementation Agreements Euros 1,276,171.00

52. Five (5) Construction Contracts

\ /

KES 65,751,355.00
KES 83,701,585.00
KES 70,580,590.00
KES 41,410,000.00
KES 68,969,700.00I

53 Mandate Letter for S
Loan Facility 

-,
{ateox,,t", usD 600,000,000.00

^-54 Technical As
J,240,462.00

55. Loan Agree
\ il6looo,ooo.oo

56 SunntV C\ r|r1,e20.2s

57. constructiff I It,oaz,zoo.oo
58. Loan Ag ,900,000.00

59. Grant Agre
lle4,220

60. Loan Ag looo,ooo.oo
6'1. Servicesf5ntractConsultancy KES 392,000,000.00

62. Loan Agreement Euros 248,100,000.00

63, Contract for Lease KES 500,000,000.00

64, Loan Agreement Euros 31,000,000.00

65. lmplementation Agreement for Market Access usD'147,864.30

66, Contracl for Supply of Railway Equipment Euros 24,249,309.42

67. Loan Agreement Euros 121,700,000.00

68 Settlement Agreement KES 108,000,000.00
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Supply Contract KES 18,259,292.00

70. Loan Agreement KES 242,079,000.00

71. Grant Agreement usD 5,354,588.00

72. Grant Agreement uA 150,000.00

73. Grant Agreement for Health Euros 4,233,648.00

74. Grant Agreement for Technical Support Euros 4,000,000.00

75. Commercial Contract KES 9,392,s17,633.00

76 Loan Agreement usD 135,000,000.00

The Department cu y has 20 state unsel against a preferred
requirement of 94 nsel. State s built the capacity of the
state counsel i f career progression,
poor remune ng has slowly been
losing Coun rivate commercial
entities th nt is thus losing

in negotiating forcompetent
the Governme

D. RECOMME
As illustrated herein ing the appointment

der the Constitution,and promotions of S
the Office of the
resource instrume

obtaining human
is not only leading

to the collapse of State Law but also comp ing the quality of provision of
legal services to Government and the public

Based on a textual reading of Article 234 of the Constitution, the functions and the
powers of the Public Service Commission is subjected to a number of inbuilt controls.
Under Article 234 (2), the function of the Commission to establish, abolish, and
appoint persons to hold or act in those offices, and to confirm appointments is subject
to the Constitution and legislation.

The architectural design of the Constitution requires that the Constitution is read
together in harmony. The PSC is a constitutional commission just like many other
Constitutional Commissions as outlined under Article 248(2). As a general principle
we could have expected that the scheme of drafting the mandate of the PSC, is
similar across board but that was not the case. For example, under Article 246 (3) of
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the Constitution, the National Police Service Commission has lhe power to recruit
and appoint persons to hold or act in offices in the service, confirm appointments,
and determine promotions and transfers within the National Police Service. The
architeclural design of PSC was therefore meant to be different from other
Constitutional Commissions as there was a deliberate use of the words subject to
legislation and the Constitution and that is only special with regard to PSC.

The PSC's powers in the public service are subject to the Constitution and legislation;
meaning the power can be taken away by legislation, such as the Office of the
Attorney General Act which limits the role of PSC to recommend when consulted in
regard to appointment of state counsel.

Under Article 234(2) ot the Constitution as read together with the provisions of the
Office of the Attorney General Act,2012 and the Public Service Commission Act, the
Attorney-General has the u

or department and the fu
mate authority to establis such directorates, divisions

authority to appoi promote and transfer state
counsel to so act subj ect Itation tion of the Public Service
Commission. Howeve ission has taken over
the functions of the ement of the human
resource at the S derstaffin g and poor
successton man ised service to the
Government and n 6(5) of the Office
of the Attorney Gene rol of any person or
authority in the ex ns of the Office.

ln light of the above
given the power to

Attorney-General be
rmine the terms and

conditions of servi of public offices and
appointment of pu , sub article (2)

recognizes the speci uman man ment on establishing
offices and recruiting officers with regard to offices established under law. Taken in

context, the Constitution specifically establishes a number of offices with defined
recruitment criteria for key oflicers. For example, the Office of the Attorney-General
(Article 1 56), the Office of the Director of Public Prosecutions (Article 157), the
Controller of Budget (Article 228), Auditor General (Article 229), Salaries and
Remuneration Commission (230), Central Bank (Article 23'l) and the Public Service
Commission (Article 233). ln fact, under Article 252(1) (c) of the Constitution, each
commission, and each holder of an independent office have authority to recruit its
own staff.

With regard to legislation, Parliament which has legislative authority under Article
94(1) of the Constitution has enacted a number of laws establishing offices with
defined appointing authority. The OAG Act is one such legislation.
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The OAG Act is an Act of Parliament to make further provisions for the functions and
powers of the AG; to provide for the discharge of duties and the exercise of powers of
the AG and for connected purposes.

We further recommend that the Office of the Attorney-General Act, No. 49 of 2012,
be amended to provide for the establishment of an Advisory Board of the Office of the
Attorney-General as provided in the attached Bill.

Hon. J.B.N. Muturi, EGH
ATTORNEY GENERAL

Copyto: Hon. Shadrac . Mose
SOLICITOR-G RAL
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Our Ref: wCL/ 012/ 2O2t /HS /LO

27'h November 202 3

Thc Clerk oI the National Assembly ,

Olfice of the Clt'rk,

Main Parliamcnt Building,

Nairobi-

Dcar Sir,

Submission of Memoranda
Thc Statute l-aw (Miscellaneous Amendments) (No. 2) Bill,
National Assembly Bill No.68 of 2021

Wc arc $,riting in rcsponsc to vour invitation f<rr public participation ancl submission ol nrcmoranda,

as outlined in vour advertisement in the print media on Nor-ember 22,2023. Wc apprcciate the

opportunity to contribute our pcrspc(tive rvith rcgards to the bclorv mentioned provisions and

protidc additional rccommcndations u'ith rcgards to various lcgislation rclclant to thc Acts to bc

amcndcd.

Specifically, u'e:

l. Support thc anrcndment to thc lndustrial Training Act to harnronizc thc rcmittancc datcs for

the training lcvy with thc pcriod rvithin u hich I'AYE is rcquircd to bc rcmittcd to thc Kenya

Revenue Authority (KRA). With regards to streamlining employec deductions and providing

seamless de<luction and accounting of the samc, we also proposc that the Bill make provision

for amcndment of legislation to include Aff<rrrlable Housing l-evv as a tax deductiblc.

2. Support amcndmcnt of thc Public Financc Managcmcnt Act, 2012 (No l8 ol 20l2), dclcting

sections 40 (3) and (4). We further propose an amendment to the Act to have East African

Community' (EAC) tarifl'measures tabled bef<rre parliament lirr approval bclorc they are

prcscntcd at thc EAC rcgional lcvcl.

3. Endorsc thc proposed amcndmcnts ofrcclassifi< ation of thc Supply of Gas Mctcrs undcr taril[
Number 9028.10.00 as cxcmpt under the Value Added Tax Act (VAT), 2013 (No 35 of
2 01 1).

4. Recomnrcnd thc reclassifi< ation of the Supply of Denature<l Ethanol under the Value Added

Tax Act (VA1'), 2013 (No 35 ol20l3), undcr -l'ariff Numb<'r 2207.20.00 as zcro-ratcd to

bc onI to support thc local sugar millers rvho havc t-thanolu

distilleries an<l are affected bl unl'air imports



Hereafter, please ffnrl our business casc detailing the rationale behind our support for these proposed

amendmcnts

Harmoniz-ation of Remittancc of the Training Lcvy with thc period withirr which PAYE

is rcmitted to Kcn_va Revenuc Authority

Wc cndorsc thc proposal lor thc harmonization ol thc rcmittancc period lirr thc Training Lcvy rvith

thc timcline for I)AYE submission to the Kenya Rcvenue Authority. This amenchncnt not only

sirnpli[ies the proccss o[ statutorY deductions lor errrployers but also consolidatcs tht subrnission

timclinc, rcducing thc or crall compliancc costs- Furthcrmorc, it strcanrlincs cnfbrccmcnt proccdurc's

lirr government entities involvcd in the sutrmission and palment processes.

While acknowlt<lging the positivc stcps taken to cnhancc compliancc, (oncerns arisc rcSarding the

Aftbrdablc Housing Lcvy, thc rcccntly introduccd statutory dcduction, and its tax trcatmcnt. Wc

raisc this conccrn hcrc as tlrc dcduction is also submittcd and paid *ithin thc PA'!'E c1clc. Notably,

thc lcgislation is silent on u'hethcr <'mplolers' contributions to this lcv] uill bc cotrsi<lcred an

allowablc deduction lbr Income Tax (rrmputation, givcn its status as an crnployee bent'lit. Given the

abscncc of explic it guiclance on tht' same, rvhether thc employee is tax('(l as a benellt <>r u hcthet the

taxation is on thc cmplovcr, manv companics scck lcgal clarity to prcvcnt non-compliancc and cnsurc

accurate accounling practices be[ore thc next budget cvclc. This is consi<lcring that obscrlance $'ith

tax prolision u ill require accurate palment of balancc of taxes an<l submission of rcturns bclbre tht:

ncxt budgct cyclc. Conscquently, wc proposc that thc lcvy bc rccognizcd as an allouablc cxpcnsc lor

inrprovcd claritv and <ompliancc in thc tax trcatmcnt ofthis contribution.

Public Financc Management Act
Thc proposed amendment to thc Public Finance Management Act, spccilically targeting thc removal

of scctions 40(3) and 40(4), is a rvclcomcd movc as it marks a pivotal stcp toward cnhancing thc

cllicicncy of thc Icgislativc proccss conccrning thc introduction of thc linance bill bclbrc parliamcnt.

Thc rlimination ol' thcsc sections signals a cornmitnrent to streamlining statutorl franrt'rvorks,

thcrcby facilitating a more straightfonvard and acccssiblc approach to financial lcgislation. By

simplilying thc proccss, thcse amcndnrcnts dcmonstratc a kccn undcrstanding of thc nccd lbr clarity

and prccision in thc govcrnance <-,f public linances.

HoTvrver, amidst this positive momentum, it is impcrativc to addrcss a <-ritical and glaring onrission

that rcvcrbcratcs within the vcry lbunclations of lcgislativc draliing in Kcnya. -['o dclvc into this

mattcr, a closcr cxamination of Articlcs 94 and 2 l0 ol thc Constitution of Kenya is indispcnsablc.

The albrcmentioncd provisions emphasize and definc the role of parliarnent and iml)ucs it with thc

pou('r to imposc taxcs. Needless to say, these c()Dstitutional provisions unrlerscorc thc paramount

role of Parliamcnt in thc formulation of lau's that dircctly impact thc livcs of Kcnt'an citizcns. l'hc

Nr\ \\.\r,L'.rrrrir,r.l, r.,,rr,Lrltirr,a., r,rr,



doctrine ()[ separation of porvers, a (r)rnerst()ne of t'onstitutional governance, assigns Parliament the

cxclusivc rcsponsil)ility of introducing lau s that shapc thc lcgal landscapc \vithin thc countrY.

The doctrine ()f separation of porvers is a foundational principle in political philosophy anrl

constitutional govcrnancc, ad(ocating for the division of governmcntal authoritY among distinct

branchcs to prcvcnt thc concentration of po*-cr in any singlc cntity. TyPically structured as an

arrangcmcnt involviDg thc cxccutivc, lcgislativc, and;udicial l>ran<hcs, this <loctrinc cstablishcs a

system of checks and balances. Thc cxecutilc l>ranch is responsible for implementing and enforcing

lau,s, thc lcgislative branch for larvmaking, and the iu(licial branch for interPrcting and ensuring the

constitutionalitv ol las,s. Ul distributing powcrs and functions across thcsc branches, thc doctrinc

seeks to sal'eguarcl against potential abuses ol power, promote accountal)ility, and preserve individual

lreedoms rvithin rlemocratic systems.

Yet, a disconccrting dcviation from this principlc cmcrgcs at the East Alrican Community (EAC)

rcgronal lcvcl. l'hc EAC, a collaboratilc platform and customs union comPrising of a numbcr East

African nations, currently operates $'ithout parliamcntary ovcrsight in the approval and tabling of
'stav o[ applications' that are uniquc to a spccific partner statc such as Kenya. These applications,

which temporarily suspend tariffmcasures, cir(umvcnt thc crut ial scrutiny ofthe Kenyan ['arliamcnt.
'l'his dcviation raiscs lunrlamcntal conccrns about thc adhcrcncc to thc doctrinc of scParation of

po*'ers anrl the protection of Kenva's legislativc autononl\' rr ithin the broader regional context.

In light of thcsc ol)scnatiorls, it is in(umbcnt upon us to proposc a critical amcndment to thc bill.
-fhis proposcd amcndmcnt advocat('s for a robust safcSuard to cnsurc that tarilf mcasurcs uniquc to

Kenva undcrgo thorough parliamcntary scrutiny bcforc their Prcsentation at the EAC regional Ievcl.

This stratcgic ad,lition seeks not only to fortily thc integrit) of the lcgislative process but also to

safeguard Kenya's sovereign intercsts within the collaborative framework ol thc EAC. By asserting

parliamcntan autlrorit)'ovcr mattcrs that impact thc nation's cconomic landscapc, this amcndmcnt

aims to strike a balance bctrvccn rcgional coopcration and thc Prcscrvation of Kcnya's autonom) in

legislarive dccision-making.

Reclassification of Supply of Gas Metcrs under tariffNumber 9028.10.00 as excmpt

Orerview of Cooklng Fuel and Amenilments in the Finance Act 2023:

In Kcnva, houscholds utilizc a rangc ofencrg)'altemativcs to liqucfied pctrolcum gas (LPG) bascd on

Iictors such as location, altbrdabilitl', ancl cultural lracticcs. In rural arcas, biogas <lcrivcd from

organic u'aste servcs as a rcnervabL'and environmentallv friendlv cooking fuel Llrban regions u'ith

reliable clectricity access scc the usc of electric stoves, u.hilc charcoal rcmains a prevalcnt option in

arcas *,hcrc LPC is lcss acccssiblt'. 'l'raditional firclvood is comnronll usc<l in rural settings, and solar

cookers olTcr a sustainablc solution in sun-rich rcgions. Thc dcclinc of kcroscnc usage rcflccts sali'tv

\\.-rr rir,i rtr ( ,,r,-rrlrir:- I r,l I't) Ii,,.l\\l i)rrrn)r, \ rrr,,l.i [, rr,r ..'< i . ]i
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concerns, and thc overall cnergy laDdscapc in Kenya is shapcd by a dl namic intcrplay of economic,

cultural, and cnvironmcntal factors, as u'cll as govcrnmcnt policics promoting clcancr and morc

sustainable cooking technologies.

The prevalent usc of traditional cooksto\-('s, poses s(:\'ere hcalth risks and entironmcntal thrcats-

Smokc liom thcsc stovcs causcs approximatcly 4 million prcmaturc dcaths globally cach ycar, with
21,650 dcaths reportcd annuallv in Kcnya. Wonrcn an<l yrung childrcn are disproportionatclr

afectcd, and thc relianct' on solid fuels contributes to chronic illnesses and environmental

degradation.

In a comtncndablc clfort to address thcse challenges, thc govcrnment introduccd zero-rating ofValut:

Added Tax (VAT) on Ll'G Gas, el[ectire Julv l, 202 ]. This initiativc aimed to make clcaner energv

alternatives morc affordablc anrl a<-<'cssible.

Chollenges xith Snort,lletcrs ond l'AT:

llorvevcr, a critical challcngc has emerged in the lirrrl of srnart rrcters (llS Codc: 9028.10.00), an

(:ssential component in thc strpplv chain. Whilc thcs('smart mtters Plal'a pivotal role in facilitating

clean, convenient cooking cxpericnces, their importation incurs a standard VA1'rate of 167o, creating

linancial burdcns tbr compnnics opcrating in thc LPG scctor.

Snon lletcr Bcnclts:

Smart nrctcrs plav a pivotal role in optimizing thc distribution an<l utilization of [.iqucficrl I'ctrolcum

Gas (LI'G), offcrirrg a plcthora of bcnclits that cnhancc sali'ty, cfficicn<y, aml olcrall convcnicncc.

Firstly, smart mctcrs facilitate accurate m(xritoring and billing bl providing real-timc insights into

LPG consumptiorr, eliminating thc nccd for cstimatc<l bills an<l cnsuring custorncrs are billed basc<l

on actual usage. Additionally, the capability lor remotc monitoring allows suppliers an(l consumcrs

to cllicicntly track gas ltvcls rvithout phvsical inspcctions, thcrcbv strcamlining opcrations and

rcducing thc rcliancc on manual mctcr rcadings. This protccts both consumcr and supplicr rights.

I:urthcrororc, smart mctcrs comc cquippcd with scnsors for lcak dctcction, automatically shutting

off gas supply in thc cvolt of a lcak to minimizc thc risk of accidcnts and bolstcr safcty. -l-hc mctcrs

also scn e as salitv alerts svstcms, notily ing uscrs ol concerns such as lou' gas levt ls or pott'ntial leaks,

enabling tirnely intcrventi()n. Advanced security features in srnart rneters re(luce susccptibilit) t()

tampering, mitigating the risk o[ unauthorizcd ac(css, theft, or misusc. For supplicrs, thcse n]etcrs

contril:utc to cnhanccd cfficiencv in thc suppll clrain lry strcamlining invcntort managcmcnt and

clistrit>ution through rcal-timc data on gas lcvcls arrcl dcmand, ultimatcly rcducing opcrational costs

and minirnizing tht likelihood o[ shortages or overstock.

Bc1'oncl opcrational bcncfits, snrart mctcrs cmpo\1,cr consunlcrs by providing insights into usagc'

patterns, cnabling informt'd dccisions about consunrption habits- Supporting various pa)ntcnt

\\,-rl| rr.r,r(,,rr rrlrir'-lr,l I'() Ii,,r. )\\l Lrr\,(r/, \.Lr,l,i li, rrr,r .li-1 .li (,:L-l-11
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methods, including online paynrents and mobile apps, these metcrs offer convcnient payment options

for uscrs, facilitating casicr managcmcnt r>f gas cxpcnst's. Morcovt'r, by cnabling prccisc monitoring

and control of LPC usage, srnart metcrs contribute to environmental sustainabilit;' by potentiallv

reducing emissions and promoting a smaller carb(n lootprint. Additionally, when integrate(l into

energ\. managemeDt systems, snrart mct('rs enable users to track and oPtinliTc overall elrcrgy usagc,

fostcring cncrgy cllicicncy and aligning u'ith broadcr cnvironmcntal goals.

Finonciol lmplicotions ond the ll'o1 l:ottatd:

This discrepancv in VAT ratcs has resultc<l in cash florl constraints, Posing a severe threat to thc

cxistcncc o['companics in thc LPG scctor. The unccrtainty rcgarding thc rcimburscmcnt timeframc

lor VAT credits, coupled uith current re!enue restri(tions at the Government Treasurl', intensifies

tle.hallenges fa.r',| hy thcsc tornpanics.

To cnsure the viat:,ility of companies providing this csscntial commodity, rvc strongly ad\ocatc lor

thc VA'l' cxcmption of smart mctcrs. -fhis cxcmption is crucial in allc!iating financial burdcns on

these companies, providing liguidit) during the importation ol'smart meters. Aligncd rvith the

governmentrs comrnitment to expanding access to clcan encrgy, this excrnPtion u'ould contributt:

signilicantly to rcalizing this ambitious goal. More()ver, the prt>posed amcndment hol<ls particular

importancc lbr rural arcas, t'spccially in improving acccss to Liqtreficd Pctrolcum Gas (LI)G), as smart

meters offer a more accessihlc option [or purchasing stnaller quantities. Rcpresenting a Pivotal steP

to* ards inclusivitv and affordabilitr in rural communities, this llcxibility allo*'s consumcrs to align

thcir l-PC purchascs rvith budgctary constraints, clinrinating thc nccd to l>u1' entirc gas cylindcrs,

rvhich may bc cconomicallv inrpractical lbr manl'houscholds.

Conseguently, the amendmerrt acts as a catal)st for cconomic crnpowemncnt in rural arcas, enabling

a transition to clcaner and morc efficient cooking nrethods u'ithout imposing a substantial uPlront

cost. 'l'his shift not onlv cncouragcs thc adoption of LPG but also aligns rvith broadcr sustainability

goals by promoting thc usc of clcancr lucls, thcrcbl' (ontributing to improlcd health outcomcs and

environmental conserlation in rural regions- In summary, the passing of this amen<ltnent not only

facilitatcs financial inclusivit'r' l)ut also gcncrates positivc socio-cc<-rnomic and cnvironmcntal impacts

for rural arcas. It symbolizcs a significant stridc torlards a morc cquitablc cncrgy landscapc, u'hcrc

cleaner cooking alternativcs become acccssible to a broader dcmographi<, thereby lirstering the

overall u'cll-being and progrcss ofrural communities.

Reclassification of Supply of Dcnatured Ethanol undcr Tariff Number 22O7.2O.OO as

zero rated

The Kcnya Kwanza governrncnt has un<lertaken extensive c{Iorts to rejuvcnatc the sugar sector, iith
implications rca<hing bcyond sugar pro<luction to othcr industrics along thc valuc chain depcndant

on thc by-products ofsugar. Molasscs, accounting for thc largcst Perccntagc of bv-products, scr\'cs

l)() Ii,,\ -lSSi ()(rr,()/, N,tir,,l,i K,rrr.r ,li-1 ;.ll(';S 111 irrl,l,'\!(.tnriri'r!r.,,rr.rrltirrq.,,,rl
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as a crucial ra$ nraterial for ethanol production, a versatile substance utilizcd across various industries

in thc countrv. ScYcral Kcnyan sugar factorics havc stratcgically dilcrsificd into cthanol production,

not only as an additional revenue strcam but also to enhance the overall profitalrility of their

operations. This symbiotic rclationship l,letrveen tlc'ethanol anrl sugar scctors has Iielded positivc

outconlcs, creating additiorral emplo]'ment opp()rtunities arrd contributing signillcantlv to the

economic wcll l>cing of Kcnyans.

I lorvcvcr, this intcrdependcncc also exposcs both scctors to shared challenges. Challenges s'ithil thc

sugar inclustry, such as a dirninished molasscs supply, have direct rcpercussions on thc cthanol sector.

Convcrscly, obstaclcs rvithin thc cthanol industry raisc unccrtaintics about tllc sugar industry's abilitv

to divcrsil\ and i)rtif its income sustairrabl].

Dcspitc the ban on molasses cxports, illegal smuggling persists, depleting thc country of this critical

ras'matcrial and rcsulting il tnx clasion. -Ihc cnsuing local shortagc has had a profound impa(t on

cthanol production by local distillcrs. Furthcrmorc, local manulicturers licc unfair conrpctition lronr

importc<l ethanol tlue to practical and vial>le altcrnatives lirr industries relying on t'rhanol Ibr

manulacturing.

Thc tax rcgimc, cspccially in rclation to the production and supply ofdcnaturcd ethanol, undcrwt'nt

significant changr:s rvith thc cnactrnent o[the Financc Act 202]. Prior to thcse changcs, the rcgirnc

prorirled local manufacturcrs 'with a somer(hat farourable ('nviroDmcnt, oflering a competitive

advantagc ovcr importcrs of sinrilar products. llorvcvcr, thc rcccnt provisions, x'hilc rvcll

intcntioncd to salt'guard Io<al nranufacturcrs, inadvcrtcntly crcatcd an unlavourablc cnYironmcnt duc

to thc prel'erential importati()n of the commoditr'.

Specilically, thc cxempti()n of denaturcrl cthanol fr()m VA1', as per ;raragraph 138 of the First

Schcdulc, has unintcntionalh' disadvantagcd local cthanol produccrs. Although thc govcrnmcnt's

intention to cxcmpt thc supplv of rlcnatured cthanol from VA'f is commcndablc, it placcs l<-rcal

ethanol produccrs at a disa<lvantage. lnputs use<l in the production ol excmpt goocls cannot bc

clainrcd, thercbv burdening manufacturcrs s'ith thc full production costs an<l inctitabll influcncing

thc pricing o[ thc product. Conscgucntly, any VA-l' paid on purchascs madc by local cthanol

manulacturers, such as rau materials, cguipment, ()r services directll related to the production ol

exempt denaturcd ethanol, cannot be rcco,ercd. As a result, the costs incurred rluring ethanol

produt'tion arc solely shouklcred by thc distillers, lcading to additional cxpenses for th<'ir busincsscs

ancl subscqucntly influcncing the pricing of the prorluct.

This cxemption is also grantcd to importcrs u ho, har ing minimal additional expenses, can set rnorc'

compctitive priccs compart'<l to local manufacturcrs. Importcrs <lo not incur costs lrorn the countries

of origin tluc to cxg)ort subsi(lics and inccntivcs provi<lcd for thc cxport ol denaturcd t'tlranol in thosc

countrics.

\\i. rrriri'r,r ( r,r1-q1lqi11.-1 Lr,l l'() lt,,). lssl (rorn)r, \,rir,,l,i l(rrNrr I,li-l tll(,as.l.l.l l

\1r\ \ \\, -injirLi.l1 r, ,,n'rlrirrq , ,,rrr

inLn,r\!( n rnir)i't( r,,,r.rltir: r,,rrr



In the report o[ the Joint Committee of the Departmenta] Committees on Finance and National

Planning, and that on Agriculturc and Livcstock, on thc considcration of thc Trcasury memorandum

on Action Plans to Revive and Commercialize the State-Orvned Sugar Companies, the committee

stresses the importance of enhancing procluct diversification through co Seneration and ethanol

production as a way to revive the sector and protect targeted investors. Protecting the profitability

of thc scctor is thus important in attracting thc dcspcratcly nccdcd privatc invcstors in thc

govcrnment-proposcd lcasing modcl.

In light o[ the above, we support the amendment to zero rate denatured ethanol of tariff Number

2207 .20.00 and recommend that thc zcro rating bc restrictcd to locally manulicturcd dcnaturcd

ethanol. We further propose an amendment tc, item 138 ofthe First Schedule exempting denatured

ethanol by restricting it to imported denatured ethanol. This will give local manufacturers a

competitive advantage over imports and in addition increase earnings lor the sugar millers eventually

bcnefftting the sugar farmcrs.

Thank you for considering our input, we trust that you will find our submission both comprehensive

and compelling and we look forwarrl to any further opportunities lrrr engagement on this matter.

Yours Sincerelv,

For: Westminister Consulting Limited

Hadi Shcikh

Partner

rl'1\'\\.\\1'rrnirii\tr r'.,,n.rrltinq.,,,nr





IS

Salaries & Remuneration
Commission

Rcv.rdin8 proJucrrviry

Ref. No. SRC/ADM/3S

The Clerk of the National Assembly
Main Parliament Buildings
NAIROBI

Aftn: Jeremiah W. Ndombi, MBS

4s December, 2023

INVITATION TO SUBMIT VIEWS ON THE STATUTE tAW (MISCETI.ANEOUS
AMENDMENTS) NO. 2 BIIL (I{ATTONAL ASSEMBLY BrLL NO. 68 OF 2023)

Reference is made to your letter Ref. NA/DDC/F&J lAc/2o23lL4g dated 30s November, 2023
on the above subject (which has been received at our offices today 4s Novemb er, 2o23) in
which the Salaries and Remuneration commission (SRC) has been invited to a meeting with
the Departmental committee on Justice and Legar Affairs, scheduled for tomono=w sh
December, 2023 at 10:00 am.

Regrettably, due to the short notice and other ongoing commissiont pre-pranned activities,
sRC will not be in a position to attend the meeting as proposed. The commission therefore,
requests that for purpose of adequate preparation, the meeting be rescheduled to a later date
next week.

sRC appreciates your continued cooperation and support as we discharge our respective
mandates.

n R. Gitau, MBS
COMM N SECRETARY/CEO

l/illiam son House, 6th Fl@r, 4th Ngong Avenue. P.o. sox 43125, GPo-00100, Nairobi, Kenya. Tet: +254 (20) 2710065t7u73181 I +254-7367 ;28tr4
nail: lnfo@src.go.ke Website: https://www.src.9o.ke/ O A O @srckenya @ @SRCKE @ O Sahries and Remuneration Crmmission



REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY.GENERAL
&

DEPARTMENT OF JUSTICE

Our Ref: A6/LDD/|9O/|/85 29'h November, 2023

Mr. Samuel Njoroge
Clerk
The National Assembly
Parliament Buildings
NAIROBI

RE: COMMIfiEE STACE AMENDMENTS TO THE STATUTE IAW
(MISCELLANEOUS AMENDMENTS) (NO. 2) BILL, 2023 (NATIONAL ASSEMBLY BILLS

NO. 58 OF 2C23)

We truJt that thiJ in order.

. Muturi, ECH
ORNEY 6ENERAL

opy to: Hon. Shadrack J. Mose
SOLICITOR 6EN

Reference is made to your letter under Rbf, No. NA/DDC/Tll2o23llo3 dated the 23'i
November 2023 requetting this Officert'o pretent written submissions in a matrix format
that indicates the Section of the'Act, specific.clause, proposed amendment and

This Office hereby requests the National,-.Assembly to include the following
amendments at per the matrix enclPsed herewith, affecting the Office of the Attorney-
Ceneral Act, 2012. l

SHERIA HOUSE. TIABAMBEE AVENUE
P.O 8or4ol l24OlOO, NAIROBI, KENYA. TEL:+2r120 22211(tlaZ5l15tlo1ll9115555lo1375z999t

E-MAlLrinlo..l!r.l.w.f[cc/Atuv. ao.tc wEBSITE: ws*' tlroncv'4. tr*dl. co kc

DEPARTMENT OT .IUSTICE

CO.OIERATIvE BAN( HOUSE, HAILLE SEI,LASIE AvEN UEP.O. 8ox ,601 7{o2oo. NdobiK.nv.TEL Ntirobi 2224029/ 2240!17

E.MAIL: lclrlaiunic..o l. wEDSITE: vrlllilrlisq!,k

m
L.E]

ls(t t00l :200, Catilicn





Act Clause Proposed Amendment Justification

The
Offrce of
the
Attorney-
General
Act, 2012
(No. 49 of
2012).

s.2(1) (a) in the definition of "subordinate officer", delete the
Service Commission" and substitute therefor the word "O

words "Public
ffice";

Article 156 of the
Constitution establishes the
Office of the Attomey
General and clause (4)

stipulates the roles of the

Attorney General. These roles

are further expounded in
Section 5(1) of the ofiice of
the Attomey General Act
(hereinafter referred to as "the
Act"). By virtue of Article
152(l) (c) the Attomey
General is a member of the
Cabinet. The County
Govemments Act further
extends the scope of the
Attorney General's Oflice to

ft) by inserting the following new definition in proper alphabetical
sequence-

"Advisory Board" means the advisory board established under section
20A(1).

s.9(2) Delete the words "Public Service Commission" and substitute therefor the

words "Advisory Board".

s.9(5Xd) Delete the expression " Article 234" and substitute th
"section 208".

erefor the expression

s. 13 Delete the words "Public Service Commission" and substitute therefor the

words "Advisory Board".

New Insed the following new sections immediately after section 20-
Advisory
Board.

20A. (1) There is established an advisory board to be

known as the Advisory Board to the Office of the
Attorney-General.

1



(2) The Advisory Board shall comprise-
(a) the Attomey-General, who shall be

chairperson;

(b) a Judge of the High Court nominated by the
ChiefJustice;

(c) the Principal Secretary to the National Treasury;

(d) the Principal Secretary in the State Department
responsible for matters relating to the public
service;

(e) the president ofthe Law Society ofKenya;
(f) the Chairperson, Kenya National Commission

on Human fughts;

(g) the Chairperson ofthe Council of the Institute of
Human Resource Management; and

ft) the Solicitor-General, who shall be the secretary
to the Advisory Board.

the

Functions of
the Advisory
Board.

l) The Advisory Board shall advise the
Attorney-General on-

(a) the recruitment and appointment of State Cor.rnsel,
other officers and other members of staff;

(b) promotions;

(c) transfers and deployments;

(d) discipline; and

(e) any other matter that may be referred to the Board
by the Atlomey-General.

(2) The Attorney General may co-opt into the Board
persons whose knowledge and expertise it requires.

208. (

represent upoD request,
county governments in court
or in any other legal
proceedings to which the
county governrnent is a party
olher than in criminal
proceedings. Undoubtedly,
the Offrce of the Auorney
General aad Department of
Justice (OAG &DoJ) under
the current constitutional
structue incorporates a wider
mandate and responsibility
within slate departrnents and
county goverrunents. This
framework demands the
establishmenr of key
competencies to support the
Office, so as to secure the
development of coherent legal
policies and programmes.

It is worthwhile to note that
the Constitution in
establishing the Office of the
Attomey General and
similarly the Office of the
Director of Public Prosecution
does not specifically
pronounce it to be an office in

2



Meetings of the
Advisory
Board.

20C. (l) The Advisory Board shall meet at least four
times in every financial year and not more than tkee
months shall elapse between one meeting and the next
meeting.

(2) Unless two{hirds of the members otherwise
agree, at least fourteen days' notice of a meeting shall be
given to every member.

(3) Subject to the provisions of this Act, the Advisory
Board shall regulate its own procedurc.

the Public Service as is the
case for the Secretary to the
Cabinet and Principal
Secretaries.

The proposals will cure
inconsistencies in the
operational framework of the
Office of the Attomey
General ard align accordingly
as provided for in the

Constitution.

Quorum of the
Advisory
Board.

20D. The quorum at the meeting of the Advisory
Board shall be four members.

Attomey-
General to
prcside at
meetings.

20E. The Attorney-General shall convene and preside
over the meetings of the Advisory Board or, in the
absence of the Attomey-General, a member of the Board
elected by the members present from among their number.

Decisions of
the Advisory
Board.

20F. Any matter before the Advisory Board shall be
decided by a majority of the members present and voting
and in case of an equality of votes, the person presiding
shall have a casting vote.

Remuneration
of the members
of the Advisory
Board.

20G. The members of the Advisory Board shall be
paid such allowances as the Cabinet Secretary responsible
for matters relating to finance, in consultation with the
Attomey-General, shall approve upon the advice of the
Salaries and Remuneration Comrnission.

3



Conflicts of
interest.

20H. (1) Any member of the Advisory Board or a
person present at a meeting of the Board who has any
interest in a matter for consideration by the Board shall
disclose in writing the natwe of that interest and shall be
disqualilied from participating in the deliberations of the
Board in respect of that matter, unless the Board decidcs
otherwise.

(2) No member of the Advisory Board shall trade
with the Offrce.

Validity of the
proceedings of
the Advisory
Board.

20I. The proceedings of the Advisory Board shall not
be invalidated by reason of a vacancy among the
members.

s.2l(l) Delete the words "Public Service Commission" and substitute therefor the
words "Advisory Board".

s.22 Repeal section 22 and substitute therefor the following new section-
Terms and
conditions of
service.

22. (l) The State Counsel, officers and other staff
appointed under this Act shall serve on such terms as the
Attomey-General may, on the advice of the Salaries and
Remuneralion Commission, determine.

(2) The terms and conditions determined under this
section shall cornmence not later than one vear afler the
cornrnencement of this Act.

(3) The Attomey-General may, in consultation with
the Salaries and Remuneration Commission, make
Regulations relating to the payment of remuneration,
emoluments and other benefits to State Counsel, officers
and other stall of the Office.

New Insert the following new Part immediately after section 25-
PART IVA_FINANCIAL PROVISIONS

4



25A. (1) Parliament shall allocate flrnds to the Office
in accordance with Article 249(1) ofthe Constitution.

(2) Despite the generality of subsection (1), the

ofthe Office shall consist of-
(a) monies allocated by Parliamenq

(b) monies or assets z$ may acque to the Ofiice in
the course of the exercise of its powers ol the
performance of its fimctions; ald

(c) monies from any other lawful source provided,
donated or ganted to the Omce.

funds

Funds.

25B. The financial year of the Office shall be

period of twelve months commencing on the lsl July. in
each year and ending on the 30th June in the following
year.

theFinancial year.

25C. (1) At least three months
commencement of each financial year, the Attomey-
General shall cause to be prepared the estimates of the

revenue and expenditure of the Office for that year for
approval by the National Assembly.

before theFinancial
estimates

5



year concemed and, in particular, shall provide for-
(a) the payment of the salaries, allowances and

other charges in respect of the staff of the
Office;

(b) the payment of pensions, gratuities and other
charges and in respect of benefits which are
payable out of the fiurds of the Office;

(c) the maintenance of the buildings and grounds of
the Office;

(d) the funding of training of, and research and
development by, State Counsels, officers and
other staffof the office; and

(e) the creation of such funds to meet future or
contingent liabilities in respect of benefits,
insurance or replacement of buildings or
installations, equipment and in respect oi such
other matters as the Attomey-General may think
fit.

(2) The annual estimates
the estimated expenditure of

shall make provision for all
the Office for the financial

Accounts and
audit.

tibili ffi

D25 AThe metto( General shal) tocause bv- kep
erall bo kso and rec oords fp ac untco fopro the omemc
tule andassets 1aexpend oes thef o ce
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submitted to the Auditor-General the accounts

Office in respect of that year together with a-
(a) statement of the income and expenditure of the

Office during that Year; ald

(b) statement of the assets and liabilities of the Office
on the last day ofthat frnancial year.

(3) The accormts of the Office shall be prepared, audited^

and reported upon in accordance with the provisions of
the Public Audit Ad.2015.

(4) The wdtten laws and Regulations relating to public

financial management shalt apply to the funds of the

Offrce.

thin
nancial

fothe endthsmon aftera do fo tltleew(2) pen
cause betoshallttoA Generalfi thechea meyyear

of theNo. 34 of2015.

and maintained such bark accounts with banks that are

regulated by the Central bank of Kenya as are necessary

foi the exercise ofthe functions ofthe Office.

I cause to be oPened25E. The Anomey-General shalBank accounts.

Deletes.28

Insert the following new section immediately after section 28-New

7



Seal of the
Office.

^ . 
(2) Thc scal of the Office shall be kept in the custodvor rhe Attomcy-General or such person rls thc Attorner,'_

General may authorise in that rega;J. 
--- - *

. . Q) fh9 scal of the Ofrce shall be used in accordance
with the orders of the Attomey_General

, (4) The 
. T4 of the Office, wtren affixed to a

:trYfl.t -g dylr $helticatc4 sh,rl be judicialy -
omclally nonc€d an4 uulcss tbe coutary is p.roj- _"
fec€"sa.{ order or authorizd.ion of the Au"ri"r_Ci"_i
m rcspoct of the seal under this section shal Ue p.;.;;
to have becn duly given-

which
dwice

detcrminc.

2EA. There( ) beshall a scal of the Officc
sball be such as the Attomey-General rhrll

Ncw following sections sectiiomediatelytheInscd new after on 3



Transitional
matters.

33A. (l) Any State Counsel, officer or member of
staff employed and deployed by the Public Service
Commission and serving in the Office immediately before
the commencement of this Act shall-

(a) on the commencement of this Act, be deemed
to have been employed and deployed in
accordance with this Act;

(b) retain any rights that have accrued or are
accming to him or her before the
cormencement of this Act;

(c) continue to contdbute to any superannuation
scheme to which he or she was a contributor
immediately before the commencement of this
Act;

(d) be entitled to receive any defened or extended
leave and any payment, pension or gatuity as
if he or she has continued to be such an officer,
contributor or person during his or her service
as a member of the Office;

(e) be deemed to have been employed in
accordance with this Act for the purposes of
any written law under which any rights accrued
or were accruing to him or her under which he
or she continues to contribute or by which any
entitlement has been conferred; and

(0 be deemed to be a State Counsel, ofEcer or
employee of the Oftice for the purposes of any
superannuation scheme to which he or she is
entitled to contribute.

9



Implementation
Committee.

338. (l) The Attomey-General shall constitute an
Implementation Committee consisting of State Counsels,
officers and employees of the Office as may be necessary
in the circumstances.

(2) The Implementation Committee shall-
(a) be responsible for co-ordinating the formulation

or facilitation of such things and matters that are
required for the implementalion of the
provisions ofthis Act;

(b) sewe for a period of one year after the date of
appoinhnent;

(c) submit to the Attomey-General, at least once in
every two months, a report on the progress
achieved in the implementation of the provisions
ofthis act; and

(d) in the performance of its functions, regulate irs
own procedure.

(3) The members of the Implementation Committee
shall be paid such allowances as the Attomey-Genera.l
may, dn the advice of the Salaries and Remuneration
Commission, determine.

Schedule In paragraph l(b), delete the words "Public Service Code ofConduct and the".

10
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REPUBIIC OF

PT.]BLIC SERVICE COMMISSION

PSC/ADW26/11/ (74)

December,2O23

e Clerk of the National Assembly
rliament Buildings
IROBI

TO SUBMIT VIEUUS TE tAW MISCE AMENDME
. 2 BILL L ASSEMBLY BILL

is is further to our Letter No. PSCIADM/26/11/ (72) and yours No. NA./DDC/JLAC/2O23/I4B
ated 4'h December,2023 and 1,, December. 2023 respectively

ognizant of the conflicting date and time (5.12.2O23: IO.0O am) of the CommirJion's meeting
Ith the Standing Committee on National Cohesion, Equal Opportunity and Regional integration

nd the Departmental Committee on Justice and Legal Affairs and the fact that both sessions are
tical, we seek your kind consideration to allow the CommiJslon to meet the Justlce and Legal

ffairs Committee on the ,ame date immediately after the Senate meeting ends

an U r understanding and support.r

si n K. Rotich, CBS

RETARY/CEO

py to: The Clerk of the Senate
Parliament Buildings
NAIROBI

Our Letter No. PSCIADM/26/|V (73) of 4.12.2023 and
you r LetterNo. S EN/DGAC/DOC /NCEORI/2O23 /7 7 ot
16.1O.2023')

Cornmission Housc,llarambcc Avenue I P0 Box 10095 '00100 NlittJ'-K:lI-"^-
fefeo'lrone, *ZSl (OZO) 2223sOl '5,222?471-5 | +254'724'253807 ' +254'715 800282

Contacl Ccnler No.: 020486500 | Wcb: rrwwPubli(servi(r'8o k'



KLRC

December 4, 2023

REVIEW OF THE STATUTE LAW (MISCELLANEOUS AMENDMENT) BILL,2023

(a) Comment on the Proposed Amendment to the Industrial Training Act (Cap 237)

Thc Bill proposes to amcnd the Act to align the date for remitting the training levy to thc
ninth day of each month. This change aims to align it with the timeline for remitting PAYE to
thc Kenya Revenue Authority.

The Commission endorses this proposed amendment, recognizing its intention to simplify the

levy's administration and rcsolve inconsistencics with existing tax law filing datcs.

(b) Comment on the Proposed Amendment to thc Employment Act (No. l1 of 2007).

The Bill intends to amend the Employment Act,2007, to exempt the National Intelligence
Service (NIS) from the Act's provisions, similar to other security organs.

The Commission endorses this proposed amendment, particularly considering that the NIS
was established as a security organ after the enactment ofthe Employmcnt Act.

(c) Comment on the Proposed Amendments to the National Employment Authority
Act,2016

The Bill seeks to amend lhe National Employment Authority Act, 2016, to rectify
inconsistencies and errors within thc Act.

The Commission had reviewed the proposed changes and notes they are consistent with the
principal Act and contribute to legislative clarity and prccision.



GRAGORY NYAUCHI

IO NUMBER 252E7113

TELEPHONE NUM BER +254 720641832

l't Dccember, 2021

Thc Clerk of the National Assembly,

P. O. Box 41842-00100,

cna@parliamcnt.qo.ke

RE MEMORANDA ON THE NATIONAL ASSEMBLY STATUTE LA\v

(MISCELLE NAOUS AMENDMENTS)( NO. 2) BILL (NATIONAL ASSEMBLY BILLS

NO- 68 OF 202]) PROPOSAL TO REMOVE UTAMADUNI DAY AS A PT]BI IC

HOLIDAY

atute bein

Amended

Effect of

Amendment

Proposal for

consideration

Iustification for Drooosal

The Public

Holidays Act

To amend the

Public Holidays

Act to remove

Utamaduni Day

as a Public

Holiday

Redesignate

Utamaduni Day

as "National

Tree Planting

Dry"

The rccent celebration of National Tree

Planting Day on November llth, 2023,

*,as a resounding success, underscoring

Kenya s commitment to environmental

stcs ardship. Communitics. organizarions,

and individuals came togcthcr to actively

participatc in trec planting activiries,

dcmonstrating a collectivc dedication to

addressing environmental challenges.

Building on this success, designating

Utamaduni Day as the National Tree

Planting Dry ensures a seamless

continuadon of this momentum, allowing

us to celcbrate and build upon thc posltive

impact achievcd on Novcmber 13th.

Uramaduni Day secks to celebrate the

richncss and culrural heritage of the



Country. One of the most important

fearures of the country that has had role

to play in our culrure, economy and

national psyche is our environment.The

Government has recognised this in various

ways by hosting the inaugural African

Climate Summit and celebrating the

aforementioned tree planting day. By

ensuring that there is a designated day set

aside in law to participate in this vital and

important act we can ensure that our

environment is safeguarded for

Senerations to come.

ln addition to rhe environmental benefits

there are economic benefits to be gained

by the country. The international market

for carbon credits is gaining maturiry. Our

forcst cover and the possibility of it being

cxtcnded afford us a uniquc oppomrnity

to tap into this market. A rcgular and

marked tree planting day allows us to

constantly stay ahead of the need for

carbon credits. [t is a way that we can do

well by doing good.

Having a National Tree Planting Day

makes Kenya a leader in environmental

stewardship, and a beacon that can be

followed by othcrs. The ripple effect of

this can spread to corners of the globe not

only increasing our global standing and

inlluence but also ensuring through

Ieadership by example that other nations



implement similar initiarives with the

end-effect of an environmental renewal.

Yours Faithfully,

Gragory Nyauchi c* t7r LrTst
P. O 8or ltBa{ltr.
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To:

From

Date:

Re:

Thc National Assembly Office of the Clerk

I(atiba Institute

01 December 2023

Comments on the Statutc Law (l\{iscellancous Amendments) Bills (I',lational
Assembly Bill Nos 67 and 68 of 2023) to the Departmental Committce on
Labour

Introduction

Katiba Institutc (KI) 1 received two requests for comment on the Statute [,aw
(I\,fisccllaneous Amendments) Btlls 2023 (rlational Assembly Brlls 67 and 68 of 2023).

Although the Bills propose amendments to many laws, the Departrnental Committee on
Labour has requested that we comment on proposcd amendments to the following Acts:

. Thc Employment Act

. The Industrial Training Act

. The National Emplolmcnt Authority Act

Discussion

The Employment Act

The proposed amendment to section 3(2) of the Emplolment Act would exempt the
National Intclligencc Scrvice from complying with the Act. Thc Memorandum of Objects
and Reasons states that the proposcd amcndment cxempts the National Intelligence
Servicc 'in the same manner as other national security organs.'

Our primary conccrn is that the proposed amendment may not comply with the
requirements for limiting a fundamental right or freedom under Articlc 24 of the
Constitution. 'Labour Relations' arc among the fundamental rights and freedoms

guarantecd under the Bill of fughts. According to Article 41:

(1) Evcry person has thc right to fair labour practices.

I Katiba Iostitute (KI) is a research and litigation institution establishcd in 2011 with the mission of
supporting the implementation of Kenya's 2010 Constitution, helping to resist efforts to undcrmine
that Constirution, and to assisr in developing a culture of constitutionalism io Kenya.



(2) Every worker has the right---

(a) to fair remuneration;

ft) to reasonable working conditions;

(c) to form, join or participate in thc activitics and programmes of a

tradc union; and

(d) to g<.r on strikc.

(3) Every cmploycr has the right-
(a) to form and join an employcrs organisation; and

@) to participate in the activities and programme s of an employers
organisation.

(4) Evcry trade union and every employers' organisation has thc
right-

(a) to dcterminc its own administration, programmes and activities;

(b) t<-r organisc; and

(c) to form and join a fedcration.

(5) Every trade union, cmploycrs' organisation and cmploycr has thc
right to engage in collective bargaining.

Although Articlc 24(5) states that legislation may limit thc right to Labour Relations to
pcrsons scrving in the Kenya Defcnce Forces or thc National Police Scn'ice, it docs cxtend
thc exception to othcr national security organs such as the National Intclligencc Scrvicc.

As a result, if thc National Asscmbly intends to limit labour rights by cxempting the
National Intclligcncc Scrvicc from thc Employmcnt Act, it must c<-rmply with Articlcs
24(1)-(2). Articlc 24(3) requircs thc National Assembly to 'specifically cxpresscs the
intention to limit that right [tt-r Fair Labour] and the nature and cxtent of the limitation'.
According to Articlc 24(2), thc National Asscmbly must explain why thc limitation is:

reasonablc and justifiablc in an opcn and democratic society based on
human dignity, cquality and frcedom, taking into account all rclevant
factors, including-

(a) thc nature of thc right or fundamenta.l freedom;

@) the importancc of thc purpose <.rf the limitation;

(c) the nature and cxtent of the limitation;

(d) the need to ensurc that thc enioymcnt ofrights and fundamental
frecdoms by any individual does not prejudicc the rights and
fundamental frcedoms of others; and

(e) the relation betwccn the limitation and its purpose and whether
therc arc less rcstrictive means to achieve the purposc.

Comments on the Statutc l-aw (l{isccllancous Amcndmcnts)
Bills (National Asscmblv Bill Nos 67 and 68 of 2023) to the
Dcpartmental Committce on Labour 2



We arc concerned that thc proposcd amcndmcnt has not met thc requirenrents under

Articlc 24.'fhc Bill docs not cxplain why cxempting thc National Intelligcnce Servicc is

reasonablc and iustifiablc, does not explain thc imP()rtancc and purpose of thc limitation,
and does not explain why a blanket €xemption (as <.rpposed to exemption from specific

rcquircmcnts of the Act) is neccssary.

As a rcsult, we bclicve that thc proposed amendmcnt to thc Employmcnt Act would bc

subjcct t<., challcngc. The most cffcctivc wav to avoid a legal challcngc would bc to cnsurc

that thc rcquircmcnts of Articlc 24 are fully satisficd. That ma1' requirc a closcr l<rck at thc

cxemption, cxplaining why it is ncccssa$', and dctcrmining whcthcr therc is a less

rcstrictivc mcans of achieving the intendcd goals.

The Industrial Training Act

Thc proposcd amendment to the Industrial Training Act would change the date an

cmploycr must pay a training lcvcc from thc fifth day of thc month fcrllowing thc month
thc lcq' becomcs duc to the ninth day of thc month.

Wc do not havc any substantivc c()mmcnts on this minor amcndmcnt.

The National Employment Authority Act

Thc Statutc Law (I,lisccllancous Amcndmcnts) Bill,2023 Proposcs significant changcs to

thc National Employmcnt Authoriry Act'to curc inconsistcncies in the Act and align it
with thc Natronal Ilmpkryment Authority Human Rcsourccs Policy and Proccdurcs

Ir{anual.

Vc do not havc a ccrpv of that manual, so it is unclear what the inconsistcncics arc or why

a lau'passed by Parliamcnt must bc amendcd to be consistcnt with a policy and procedurcs

manual. Without knowing mr.,rc, wc arc conccrncd that this is a situation whctc thc tail is

wagging thc dog; policics and proccdurcs should bc amcnded t<-r comply with the lau', not

the othcr way around. If thcrc is a compelling, substantivc rcas()n to amcnd thc law, thcn

we rcspectfu[y submit that those reasons should bc includcd in thc Mcmorandum of
Objccts and Reasons.

Thcre arc othcr conccrns with the Act outsidc thc thin iustification f<rr thc amcndmcnts

First, section 3(a) of thc Act statcs that onc ()f its PurPoscs is to 'givc cffect to Articlcs

55(c) and 56(c) of thc Constitution'. r\rticlcs 55(c) and 56(c) rcquire thc Statc to givc thc

)'outh and n.rarginalizcd and minority comnrunitics cmploymcnt opportunitics.

'fhc Act, as it is nou', fcrcuscs significantly ()n thc youth. H()wcvcr, thc proposcd

amcndmcnts to scctions 2, 30(1), 30(3), 33(3), and 42 delcte thc word youth from thosc

scctions. If thcsc amendmcnts arc passcd, thc purPose <>f promoting youth cmployment

undcr section -3(a) will bc all but eliminatcd- It is unclcar to us why conforming with a

policics and proccdurcs manual would rcquirc abandoning one of thc csscntial PurPoscs

Conrmcnts on the Statute hu' (Itiscellancous Amendmcnts)
Ilills (Iriational Assen:bly tlillN<,s 67 and 68 r)f2023) to the
l)epattmental Committee on Lrbour 3



of thc Act. We would nccd morc information about what is in thc policv and procedures
manual t<.r undcrstand u,hy the Act no longer givcs cffcct to Articlc 56(c) of thc
Constitution.

As rcgards thc amendmcnt t<.r sccdon 4 of thc Act - limiting thc Act's application t()
employcrs with tcn or more cmployccs - thcrc may bc a sound rcason for imposing such

a limit, but compliance with a policy and proccdurcs manual is not onc of thcm. Wc bclicvc
it is incumbcnt on thc National Asscmbly to providc a morc substantive radonalc f()r this
amendmcnt.

Including Scction 4(aa), which makcs thc Act applicablc to 'each counry govcrnmcnt', u'ill
likelv rcquirc thc National Asscmblv to consult with the Scnatc. Articles 110-113 and

Scction 2 <-rf thc Sixth Schcdulc to thc C()nstitution rcquirc thc National Asscmblv to
c<.rnsult with thc Scnatc on an1'bills affccting countics.

Including each coun$' g()ycrnmcnt in thc proposcd Scction 4(aa) without incorporating
countics int() othcr sccti()ns of thc Act ma), n()t be sufficient to cnsurc that thc ,i\ct binds
c()unty g()vcrnmcnts. For instancc, sccti()n 28 of thc Act rcquircs that thc Authority bc
notificd whcn a vacancv occurs at a'public or Statc officc at thc nati()nal govcrnmcnt lcgcl'
Including cach countv in Scction 4(aa) would not obligatc thcnr to comply,u'ith Scction
28.'fo avoid anv potcntial for litigation, it is incumbcnt that thc amendmcnts l()ok at the
languagc througlr thc Act to cnsurc c,,nsistcnc) .

Analysis of Proposed Amendments

The Employment Act

(irmmenrs on thc Statutc Lru' (l\{isccllaneous Amendments)
l!lls (liational Assenrblv Bill r.!os 67 and 68 r)f 2023) n) the
Departmental Committcc on l-rbour I

1\() Rcf Commcnts Rccommcndations

Inscrt a ncu.

ParagraPh
immcdiatcly
aftcr

ParagraPh
(b^) -

(bb)thc
National
Intclligcncc
Scrvicc

Scction 3 of No. 1 I
of 2007, which it is
proposcd to amcnd,
providcs that
(2) This Act shall nrx
aPPlv t()
(a)thc Kenya
Dcfcncc Forccs or
thc tcscrvc as

rcspcctivch' dcfincd
in thc Kcnya
Dcfcncc Fbrccs Act.
2012;

Q)thc Kcnya Policc,
thc Kcnya Prisons

This amendment may not comply with
thc rcquircments for limiung a

fundamental right or frccdom under
Articlc 24 of thc Constitution,
considcring that lab<.rur rclations arc
among thc fundamcntal rights and
frccdoms guarantced undcr thc Bill of
Rights.
Articlc 24(5) oI thc Constitution
providcs that lcgislation nray limit thc
right to labour rclations to pcrsons
scrving in the l{cnya Dcfcncc Forccs
or the National Policc Scrvicc; it docs
not cxtend thc exccption to othcr



Servicc or thc
Administration
Policc Force;

@a)the Kenya Coast
Guard Service;
(c) the National
Youth Scrvicc; and
(d) an cmploycr and
the employcr's
dcpendants whcrc
thc dcpcndants atc
thc only employce s

in a family
undertaking.
The proposed
ame ndmcnt wou.ld
exemPt the National
Intclligcncc Scrvicc
from comp\'ing with
thc Act.

national sccurity organs such as thc
National Intelligencc Services.
-Wc rccommcnd that if the National
intends to limit labour rights by
cxcmpting the National Intcll.igcncc
Servicc from thc [imploymcnt Act, it
musr comply with Articlcs 24(l)-(2).
.Articlc 24(3) rcquircs the National
Assembly t<.r spccifically exprcss thc
intcntion to limit that right and thc
nature and cxtent of thc limitation.
The proposcd amcndmcnt has not mct
thc rcquircment and would bc subjcct
to challenge in a court of law:

The Industrial Training Act

Nt Ref Commcnts Recommendations
1 No substaotivc

commcnts
N<.r

rccommcndations

The National Employment Authority Act

No Rcf Commcnts Rccommendations

1 Clause 2
In the dcfinition of
Authoriry', deletc the
word Youth'

Scction 3(a) of the Act
statcs that on€ oF its
purposcs is to 'givc effect
to Articlcs 55(c) and 56(c)

of thc Constitution'.
Articlcs 55(c) and 56(c)
requirc the Statc to givc
the youth and
maryinalized and minority
communitics employmcnt
opportunities.

It is unclcar to us why
conforming with a policie s

and proccdures manual
u'ould requirc abandoning
onc of the esscntial
purposcs of thc Act. Wc
would nced morc
inf<rrmation about what is

in thc policy and
proccdures manual to
undcrstand why thc Act

Comments on the Statute l,aw (l\Iiscellancous Amendmcnts)
Bills (lriational Asscmbly Bill Nos 67 aod 6E r)f2023) to the
Dcpartmcnral Conrmittee on Labour 5



The Act, as it is now,
focuses significandy on
thc youth. If thesc
amendments arc passcd,
thc purpose of promodng
youth cmploFnent undcr
section 3(a) will bc all but
climinatcd.

no longcr grvcs effect t<r

Article 56(c) of the
Constitution.

2 Clause 17(2)
It is proposed to
deletc paragraph (c)

and substitute it with
a ncw paragraph and
thcn dclcte paragraph
17(2) (d).

Paragraph (c) now
rcads-
'A person shall bc
qualihcd to be
appointcd as a

Director-Gcncral if
that pcrson has at
lcast 10 years'
expericnce, fivc of
which shall be in a

managemcnt lcvel.

Paragraph 17(2)(d),
proposed to bc
deleted, provides that
'a pcrson shall be
qualified to bc
appointcd as a

Dircctor-Gcncral of
thc Authority if the
pcrson has not
attained thc agc of
thirty-five ycars at
the timc of
appointmcnt.'

These proposals will
ultimately exclude thc
youth from holding the
position of the Dircctor-
Gcneral, which was not
thc intent of Parlamcnt
when you rcad Scction
17(2) (c) and (d) togcthcr,
as well as the purposc of
thc Act.

Thc Dire ctor-Ge neral is
subiect to the dircction of
thc Board and is
rcsponsible for the day-to-
day managcment of thc
Authoriry

Any other neccssary
experience intendcd to be

drawn from the proposed
extra management levcl
experience can bc drawn
from the board
membership the DG
works with. It is
unneccssary to depart
from the Act's initial intcnt
of providing opportunities
for the youth.

We proposc that Section
17 (2) (c) and (d)
qualifications bc retaincd
as thcy are.

C()mments on thc St2tutc Law (tr'liscellancous Am.ndm€nts)
Bills ('.lational Asscmblv Bill Nos 67 and 68 of2023) to thc
Departmcntal Committce on bbour 6



3 Clause 28(2)
It is proposed that
Scction 28(2) of the
Act bc delctcd.
Scction 28(2) statcs
that lVhcncvcr a
vacancy occurs, thc
appointing officc
shall givc priority t<-r

thc job seckers
registcred by thc
Authority whc>

Possess the
qualifications or skills
sought.'

Scction 20 and 24 of thc
Act providcs that a pcfson
sccking employmcnt may
rcgistcr with thc Authority,,
and the Authoriry shall
kccp and maintain an up-
to-datc rcgistcr of all job
scckers sceking
cmploymcnt.
'Ihc assumption is that thc
Authoriry shall pri<-rtitisc

pcrsons rcgistcred and
prc-vcttcd for vacancics.

Dclcting this Scction
undcrmincs thc utility of
thc procecding provisions
whilc, more importantlli
rcmoving transparcncy
and accountability from
thc Authority rcgarding
thc persons considcrcd f<rr

vacancics.

We proposc that this
Section bc retaincd unlcss
thcrc is another systcm of
considcring pcrsons
registcrcd with thc
Authoriry for vacancics in
thc rcgulations, which arc
yet to bc shared with
stakcholdcrs for revicw.

4 Deletc the word
'youth' and substirute
the word with
jobsecker in Scctions
30(1), (2), (3),33(3),
and 42

Thc Act, as it is norv,

fcrcuses significantly on
thc youth. If thcsc
amcndmcnts arc passcd,
thc purpose of promoting
y()uth cmploymcnt undcr
scction 3(a) will bc all but
climinatcd.
Arucle 260 docs not
prcscribe an intcrprctation
o[ 'minorities' but
providcs interprctations of
'youth' and marginaliscd
grouPS.
'N{arginaliscd groups'
mcans a group of pcoplc
who, bccausc of laws or
practiccs bcforc, on, or
aftcr thc cffcctivc datc,

Wc proposc the Sections
bc rctaincd as thcy arc.

It is also ncccssary that the
Act have rcgulations to
providc clarity on the
intcrprctation of a

'jobsceker' in thc context
of this specific Act to
cnsurc thc prescrvation of
thc purposc <-rf thc Act if
thc proposcd amcndmcnts
on substituting'youth'
v'ith jobscekcr is to catcr
for marginalised groups
and minoritics, which
grouPs the Act was
purposcd fcrr as well.
Scctions 24 and 25 usc thc
word 'jobseckcr', and thcrc

Commenrs on thc Statutc Law (l\'lisccllaflcous Amendment,
Bills (I.iatronal Assembly BillNos 67 and 68 of2023) to the
Deparrmental Comminec on l,abour 1



rlrcre or aic disadvantaged
by discriminetion on one
or more of the grounds in
Anide 27(4).

is a necd to hatmonise thc
mcaning of fobscekcr in
thc context of the Act.

5 Dclctc Section 37 (2)
and substitutc with a
ncw subsection that
statcs that Thc
Authority shall
cstablish inccntives
to reward a privatc
institution that
employs Kenyans
within six months
aftcr complcting theit
ccrtificatc or
undcrgraduatc
studies, and who do
not Possess mor€
than fivc years'
cxpcrience.'

Thc incentivc
scheme/regulations to
rcwatd private institutions
must bc set out
beforchand and bc
subiected to public
participation.
Thc inccntivcs must be
applied io an opeo rvlnner
that cspouses the national
valucs and principlcs of
govcrnancc undcr Artide
10.

Rcquitcs regulations.

(

Conclugion

Thank you for the oppommity to cofirment on the proposed amendmcots. Plcasc let us

know if you waot to discuss these issues furthcr. We would bc happy to panicipatc in any
wey wc can

Sincctely,

Chris Ke rkering
Eilccn Imbosa
Ray Odanga

Commcots on thc Satutc Lew (Mircclleocous Amcndracns)
Bills (lletiood Asscmbly BiU Nos 67 .nd 68 of2023) o thc
Dcpertrncntel Committcc oo labour 8
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The Clerk
National Assembly of Kenya
Main Parliament Building
P.O. Box 41842-00100
NAIROBI.
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Your ref: TBA

2 7 DEC 2023

IE; MEMORANDUM ON THE STATUTE LAW (MI LANEOUS AMENDMENTS NO.2 BILL. 2023.

We refer to the above subject matter and we hereby submit our memorandum on the amendments proposed on

the Statute Law (Miscellaneous Amendments No. 2 Bill, 2023.

The issue of conferment of the rank of Senior Counsel has been a very thorny issued within the corridors of

advocates.

The regulation around the issue has been weak and time is ripe for the issues therein to be addressed.

Among the issues that need be addressed is

a. The senior counsel committee.

[r. Advertisement.

c. Past LSK chairperson who were conferred the rank of Seni

d. Politicians being conferred the rank of Senior Counsel.

NATIONAL ASSEMBLY

A. The Senior Counsel committee.

DEPUTY CLERK
J.\v.N

P. O. BOX qtA4, -on!no tv{,Pr,!

It has been submitted that the said Committee is unconstitutional as it was created without proper
legal framework. This comrnittee has made it difficult for qualified advocates to apply for the

conferment of the rank of senior counsel.

It has been rumored that there do not intend on admitting other advocates to the rank of Senior

Counsel and have made it an exclusive club. True to their word they have not advertised for the

last tfuee (3) years persons qualified to apply.

Legal Provieione.

1. Section 8f (l) (e) allows the Council with the approval of the CJ to make rules for the

procedure for the conferment of, and the privileges attached to, the rank of Senior Counsel.

The Council in the year 2011 promulgated the Advocates (Senior Counsel Conferment And

RECEIVED
Counsel.
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Privileges) Rules, 2011) which are the Rules that guide the procedure and conferment of the

rank of Senior Counsel.

2. Section 17 (3) of the Advocates Act makes reference to the Committee and is anchor

provision for Rules 3 & 4 which provides for composition and functions of the Committee.

3. There is need to have the committee created in the main statute being the Advocates Act
and its composition restrucfured so as to grant a fair representation.

Our Proposal on the Senior Counsel Committee.

We propose addition of Section 17 (4) where There is established a Committee to be known as the Committee

on Senior Counsel which shall consist of-

(a) a Judge of the Supreme Court nominated by the Chief lustice;

(b) a Judge of the Court of Appeal nominated by the President of the Court of Appeal;

(c) a ludge of the High Court nominated by the Kenya Magistrates and Judges Association;

(e)the Attorney General;

(f) the chairperson of the Society; and

(g) two Advocates who shall have at least five years' experience in practice, elected by the Society.

B, Advertis€ment.

The issue of advertisement is b€ing misused and misapplied by the Senior Counsel Commiftee. The failure to

advertise has been used as gatekeeper preventing qualified persons to apply for conferment.

The only legal provision regarding advertising is contained in Rule 5 of the Advocates (Senior Counsel

Conferment And Privileges) Rules, 2011) which provides that The Committee slull, at lenst thirty days

before the thirty-frst dny of Mnrch in each year or on such dnte as tle Committee slnll dttermine, publish in tle
electronic media and senil to tle nrenfuers of the Society, a notice inoitirg applications fom persons uho qualifu

for conferment of tlu rank of Senior Counsel.

Our Proposal on advertisement

The regulation around this is not sufficient and reason it is prone to abuse. There is need to introduce

in the Advocates Act a provision on advertisement. It should not be on the committee to determine

when the advertisement is to be done.

Section 17 (5) The Law Society of Kenya Secretariat ehall cause to be advertised, at least thirty days

before the thirty-first day of March in each year, publish in the electronic media and eend to the

members of the Society, a notice inviting applicatione from persone who qualify for conferment of
the rank of Senior Counsel.

C. Past LSK chairDerson who were conferred the rank of Senior Counsel.

In 2003, there were no rules for the conferment of Senior Counsel. Since the law required the president

to appoint a tribunal to investigate the then Chief Justice Bernard Chunga, and that a "Senior Counsel"



had to sit in the tribunal. Kibaki then appointed all past LSK chairpersons and gazetted them as Senior

Counsel.

This opened a flood gate to which some unqualified persons were conferred the rank of Senior Counsel.

It is so bad that some of the Senior Counsel have been condemned by the Supreme court as persons of

questionable character.

We propose that being the President of the ISK does not qualify one to automatically be a Senior

Counsel.

D, Politicians beine con:fered the rank of Senior Counsel.

The Senior Counsel Committee has in the recent past appointed politicians for conferment of the rank of senior

coursel despite them not having practiced law at all.

The Law.

Section 17 (1) provides thatTlrr- Presidtnt may grant a letter of conferment to any person of ireproachable
professional conduct uho hns rendered exemplary sentice to the legal and public seraice in Kenya conferring
upon him the rank and dignity of Senior Counsel. (2) A person shall not be eligible to be a Senior Counsel
unless - (a) he is a duly enrolled adaocate of the High Court of not less than fifteen years' standing; or (b)

being a person to athom section 10 applies, he holds, and has held for a continuous peiod of not less than fifteen
years, one or other of tfu qualifications specifed in section L3(L). Rule 7 prooidcs that 7. (1) A person
qualifus for anferment of tht runk of Senior Counxl if that person -
(a) meets the requirements specified under section 1-7 (2) of thc Act;

(b) is an actitte legal practitioner and undertakes training of other members in the legal profession;

(c) holds a oalid practicing certificate or is entitled to act as an adaocate under section 1.0 of the Act, at the tinLe

of making the application;

(d) has not been found guilty of professionnl misconduct by tht Disciplinary Committee establishtd uniltr the
Act fur a peiod of at least setten years preceding the application for conferment;

(e) possesses sound knowledge of laro and professional competence;

(fl has argued at least fioe substantiae appeals before the Supreme Court or the Court of Appeal and at least tun
substantiae cases before tfu High C-ourt uithin a period of ten years preceding the person's application for
conferment or, in the cax of an applicant zoho does not ordinaily undertake litigation, has shozon outstanding
performance in the area of practice of the applicant;

(g) is a person of intugnty, ineproachable professional conduct anil good charucter;

(t) has actiaely serued the Society or othtr association uhose membership consists of adaocates; and

(i) has antibuted to the deaelopment of tfu legal profession through schola y witings and presentations.

These qualifications have been ignored for far too long by the Senior Counsel Committee and there is
need to have the committee reconstifuted as proposed above

We push for these amendments so that the process of conferment of the rank of Senior Counsel
becomes transparent and fair to all qualified persons. Further it is for the reason that we need to make
sure that persons conferred with the rank of Senior counsel are persons of integrity and who have
contributed the growth of the profession.



We hope that our memorandum will be considered and the proposed amendments be included

Yours faithfully,
K Law LLP

musuro@kmklawllo.co.ke

Cc. Client.

I
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l)car Sir/N{adarn,

MEMORANDUM ON THE STATUTE LAW (MISCELLANEOUS AMENDMENTS)

(NO.2) BILL.2023

I write to give my comments on the Statute Law (Miscellaneous Amendments) (No.2) Bill,2023

("the Bill") which, inter alia, seeks to amend the Advocates Act, Chapter '16 olthe Laws of Kenya.

It is well past time to address the issue ofSenior Counsel which has been the subject ofon-going but

unresolved concems and controversies especially in respect to appointments to that rank. These

include:

(a) Composition of the body responsible for appointments currently the Senior Counsel

Committee. It is not f'ully reflective ofthe broad spectrum those interested or aiTected with lay

members excluded altogether. To compound matters, the smallest constituency if it be a

constituency at all - the so-called Senior Counsel Bar- has three reserved seats and one them

invariably chairs the Committee with the obvious incentive to manipulate the process to

advantage ofSenior Counsels. In contrast, by far the largest constituency, members ol'the t.SK-

advocates eligible lor such appointments have only two. While obviously we should not follow

their practice blindly, it is worth noting that, the English selection panel for KCs, only has

provision for senior barristers and solicitors (who need not be KCs) and Iay (i.e. non-legally

qualified) members- one of whom is the chair.

Guildlike protectionism. There is a readily apparent temptation by those who already enjoy the

rank ofSenior Counsel, to restrict their numbers and undermine admission ofothers, however

deserving, to that rank. lt is evident that some of them, represented by the leadership of the

Senior Counsel bar, have given in to this temptation and do not wish to have any more advocates
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appointed as Senior Counsel. Evidence for this comprises the failure over the past three years

to take out the annual mandatory advertisement for applications by the committee chaired by

one of their own as well as casual conversations when they let this slip when challenged as to

the unlawful inaction of the Senior Counsel Committee.

(c) Calibre. Without mentioning names, there are concems as whether some of those appointed met

the statutory criteria and were probably nominated to be appointed Senior Counsel for reasons

other than "eremplary service lo the legal and public service in Kenya"

(d) There are also questions whether servingjudges both are much too busy to undertake searching

scrutiny of applications and possible conflict in reviewing assessing advocates who appear

before them, should be serving in the committee.

To address these concems, time is apt to tweak the current legal framework of Senior Counsel as

established by part V (sections l7 to l9 [inclusive]) the Advocates Act and the Advocates (Senior

Counsel Conferment and Privileges) Rules, 20ll ("the Senior Counsel Rules") under the Senior

Counsel Rules. Rule 3( l) of the Senior Counsel Rules establishes the Committee which is required

annually to invite application for the conferment ol the rank of Senior Counsel (rule- 5); considers

those applications as stipulated- rules 4(a), 8, I 0, as against the statutory criteria set out in rule 7; and

makes binding recommendations to the Chief Justice and the President for the conferment ofrank of

Senior Counsel- rule I l. The Senior Counsel Committee comprises:

a. A Judge l'the Supreme Court nominoted bv the ChieJ'Ju.stice;

b. A Jwlge oJ-the Court of Appectl mtminated by the Judges of the Court ofAppeal:

c. A Judge of the High Court of Kenya rutmirutted by the Kenya Judges and Magistrates

Associalion:

cl. The Attorney General:

e. The President ofthe Law Society o/ Kenya;

J. Three Senior Counsel rutminaled al a meeting ofSenior Counsel; and

g. Two Advocales not being Senior Counsel who shall have at least l0 yeors ' erperience in

practice elected by the Law Sociely ol Kerya.
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o O a
o

O
o
o

ANL
IASTa

Those nominated serve for one non-renewable two-y ear term "and upon expiry, the nominating body

shall nominate a dffirent person to serve in the Committee."

It will be seen straight away some of these rules are beyond the limited rule-making powers conferred

by section 8l(ee) ofthe Advocates Act under which they were ostensibly promulgated. The purported

establishment of the Senior Counsel Comminee under rule 3 and conferring powers & duties under

rule 4 are not matters of "procedurefor conJbrment of, and privileges attached to the ronk ofSenior

Counsel. " These should have been, and therefore should be done, as matters ofsubstantive provisions

of the Advocates Act as was done, say in respect to the Disciplinary Tribunals and Committees in

part XI ofthe Advocates Act.

Other provisions, which have proven to be prone to abuse- such is invitations for applications should

be made administrative and given direct substantive statutory footing.

For all these reasons, I propose to be included in the Bill, the following further amendments to the

Advocates Act:

Section l7 of the Advocates Act (Cap l6) is amended hy inserting the following new sub-sections

immediately after subsection (2)

(2A) There is estahlished a committee to be known as lhe Senior Counsel Selection Committee (in

this Part reJerred to as "the Committee") which shall consist of-

(a) three retired Judges nominated by the Kenya Magistrates and Judges Association:

(h) the Atlorney General:

(c) the Chairperson ofthe Society

(d) tv,o Advocates not being senior counsel who shall have al least ten years experience in

practice, elected by the Society

(e) wo members nominated by the NGO Council established under section 23(l) of the Non-

Governmental Orgonizations Coordination Act, 1990, one ofwhom shall serve as Chair

of lhe Committee

3 | F' ,r s e
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(28) The Commiltee on Senior Counsel shall:

(a) consider the applications suhmitted under subsection (2)(C).

(b) make recommend.ations to the President Jbr the conferment on a person oJ the rank of

Senior Counsel: and

(2C) On or before 3l"t March 2023 in each year, the Secretary ofthe Society shall invite applications

by advocates who hold current praclising certificates to be considered for appointment as

Senior Counsel

Yours Faithfully
ANL LAW AD ATE

IALTER AM o
wamoko@anl.law, offi ce@anl.law

llt'}age
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!N THE MATTER OF ARTTCLE 118 (1) (B) OF TH
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IN THE MATTER OF CONSIDERATION BY THE NATIONAL ASSEMBLY OF THE

STATUTE LAW (MISCELLANEOUS AMENDMENTS NO 2 BILL (NATIONAL

ASSEMBLY BTLLS N0 68 OF 2023)

a

o

MEMORANDUM TO

THE S.N NJOROGE

F THE NATIONAL AS MBLY

3
rF

TED22ed DECEMBER 202

ill,r

.)"

We rsfer to our memorandum dated 3rd November 2023 and the letter dated 7h November 2023.

We hereby support our good government since independence and the good governance of parliament under the leadership

of S.N Njoroge as well as the clerk of the Senate under the leaderchip of J.M Nyegenye C.B.S

Ve are grateful to note with full confidence the adherence of the constitulion 2010 as encapsulated there in Where in

article 118 (1) (b) of the constitution requires parliament to facilitate public participation and involvement in the legislative

and olher business of Parliament and its committees and standing orders '127 (3) of the National Assembly standing orders

requires House Committees considering bills to facilitate Public Participation. We MAU MAU WAR VETERANS

ASSOCIATION HAVE TAUGHT our members the importance of the following bills.

From number 1 up to no 17 and equally bought special issues of all Kenya gazette supplements appertaining to

all amendments contained thereof. We ilAU MAU WAR VETERANS ASSOCIATION member are in agreement

with the amendments. We have been waiting historical injustice which occurred between 1Sth June'1895 when

Kenya became a protectorate under the British East Africa protectorale uplo 27th August 20'10 when the

constitution of Kenya was promulgated.

We are happy that His Majesty King Charles iii of United Kingdom visited our country and was in agreement that

injustice during the colonial times.

L ASS EMBLY
NATIONAL ASSEMBL\

RECEIVED

2I Nov m23

PRoCEDUML RISIIRCH Ar{U l0Uf,\.{lJ
P. O. Box ,118tt2, NAlRoBl

EIVED
l'lON,/l.
REC

2 7 Nov 2023
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t
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Ministry of State for National Heritage & Culture recognized the MAU MAU WAR VETERANS ASSOCIATION

Ieadership because it is an organized and focused entity geared toward achieving social economic agenda of this

nation. We therefore wish to partner with National Assembly, The Senate and the Commonwealth Development

Cooperation as per 1961 agreement which was deposited under the Perpetual Succession Act. 164 deposited at

The ministry oi lands and settlement. The above started with King James AD 161'1 which was to last 400 years.

Therefore, we were recognized in the 2011 April exactly after 400 years Since Commonwealth Development

Cooperation was started.

0ur memorandum is inclusive of the following

a. The meteorology bill 2023 (Senate bills No: 45 of 2023

b. The County Public Finance Laws (amendment) Bill 2023 (Senate bill No 39 of 2023)

c. The Universities (amendment (No3) bill (National Assembly bill no 64 of 2023)and the land laws

(Amendment) bill National Assembly bill no 65 ot 2023 have been read a first time and referred to the

relevant department committee for consideration and report to the house

The Universities (Amendment no 3) Bill National Assembly bill no 64 of 2023 in a bill sponsored by Hon Christopher

Aseka Wangaya, M.P which seeks to amend the Universities Act no 42 ol 2012 lo abolish funding of private

universities using public fund and to bar the Kenya Universities and Collage Central Placement Service (KUCCPS)

from placing students to private universities. The objective of the bill is to safeguard public fund from misuse by

private entities that have not been brought under the regulatory framework of the Public Finance Management Act

2015 and the regulation there under.

2. The land laws (Amendment ) bill National assembly bill no 65 of 2023 is a bill sponsored by the leader of the

majority party, Hon Kimani lchungwa M.P Kikuyu which seek to amend various land laws to enhance efficiency in

matter relating to grants and dispositions and compulsory acquisition of land. The bill contains amendment to the

following statutes-

a. The Land Registrations Acts no 3 of lhe 2012 the Bill seek to Amend section 56 of the Land

Registration Act no 3 of 2012 to provide that the Land Registrar shall not register a charge where

land rent has not been paid.

b. The National Land Commission Act 5 of 2012. The bill proposes to amend the National Land

Commission Act of 2012 to remove time limrts for the review of all grants and deposition of public

land and allow continuous receipt and consideration of historical injustices claims.

c. The Land Act No 6 Of 2012

The bill proposes to amend the Land Act no 6 of 2012 to introduce amendments relating to

general conditions on lease licenses and agreements for public land to introduce new provision

to regulate rent for several periods of valuations of land for rent, ln addition, the bill seeks to

amend provisions relating to the compulsory acquisition of interest in land.

Submission of i/inistry of lnterior and National Administration State Deparlment for lmmigration

and Citizen Services vide gazette notice no CXX-no 241 daled 14h November 2023 we are in

agreement with the provision set thereof

lnnovating unlock our commonwealth

We are in agreement with the stated Kenya innovation week set fcr 27th November 2023- 1st

December 2023



r

We MAU MAU believes that investment in innovation will result in a more prosperous, more

equitable and more resilient society for all. With the advent of tools that are cheaper, easier to

access and scalable, Africa must mainlain or accelerate the moment, we enclose over 13000

members.

We remain faithfully

General Mui lug a

ch lrman

!tr-
T Githiga Gikonyo

National Co-Ordinator
Jane Mumbi Ng'ethe
Ass National Co-ordinator

Prop Paul Mwangi
Clergy-Co-ordinatorry General

Cabinet Secretary Ministry of lnterior and National Administration- Harambee house

Principal Secretary -Amb Prof Julius K Bitok M.B.S

Principal Secretary
lnterior and National Administration

Speaker of the National Assembly arz
Speaker of the Senate

Office of the Aftorney General & Department of Justice

Kenya lnnovation Agency (KENIA)
NACOSTI Building Waiyaki way

t
t

m
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OFFICE OF THE VICE PRESIDENT
MINISTRY OF STA'I'E FOR NATIONA.L HERITAGE & CULTURE

Tclegrarns: "ilerrtagc" Na.rrobi
Tei: -254 -'it20 - 225116+, zzJ t\)OJ,22SOb/t)
F ax: +254 -{20"316187
Website: www.nationalh

l).O. Box ,(9819-001 00
Nair,rl.:i Kcr*;r

ll a e o.k
e-mail:info@nationalheritage.go.ke
Reft HlfH t/2e (C) Vot. U/(to2) Dqter t4th April Zott

The Registror Generol
Attorney Cenerol's Chombers
hlolrobl

RECOGNTTION OF HAU }fAU WAR VETENAN' A''OCIATION

This is to inform you thct on 3'd Februory 2olt ot 2.3o p.ni ot this Ministry's
Heodquorters Kencom House 2nd Floor, we hod q meeting with the Mou Mou wor
Veterons Associotion heoded by Generol Bohoti (Minutes ottoched) oncl it wos
ogreed thct:-

(o)Thil Ministry recognizes the Mou lv'lou Wor Veterons Associotion leodership
becouse it is orgonized ond focused errtity geored toworcis ochieving socio-
economic ogendo of this notion.

(b)The Mou lr/ou leodership urrder Generol Bohoti hos been worhing vr:ry
closely with this Ministry ond we ore oshing you to endorse them os the
officiols of the Associotion os per their Minutes.

It wos resolved thot the Ministry continues to worh closelrT with this leodership crrrcl
we osh you to confirrn the officiols in yocrr records ond os per the ottqched Mirrutes.
Kindly heep us posted when the confirmotion tohes effect.

Thonh yor-r for your continued ci:operotion.

Sr,r."..' K '.l^\9\
Anne R. Gchuric (hlrr)

For: Permonent Secreto

trncl.

rv



MINUTES OF THE MEETING BETWEEN THE PERMANENT
SECRETARY, MINISTRY OF STATE FOR NATIONAL HERITAGE
AND CULTURE AND MEMBERS OF MAU MAU WAR VETERANS
ASSOCIATION ON THURSDAY 3RD FEBRUARY 2011 AT 2.30
PM TI.!E trNISTRY 5 CCNFE RENCE Rooili

PRESE NT

Dr. Jocob Ole Mioron (PhD), CBs

Mrs. Anne R. Gohurio
I I^-!-^ n-^-^tYrwa ar!\,i vr i rUt U

5 K Nomuju

Gen. Bohoti

Gen. Muiruri

Woweru Mugo

Elizophon Gichomi

Mwoi wo Muthigi

Evonson K. Muhunyo

Generol Kimbo

Gen. Motenjogwo

Coptoin Lumumbq

Kimunyo Komomo

Felisto Noiponoi

Dorcos Muthoho

Nimrod Mutegi

Coptoin Nderitu

Coptoin Githigo Gihonyo

Coroline Arimi

PS

5D5

PRO

pRo

Mou Mou Veteron

Choirmon

D/Choir Person

Member
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OFFICE OF. THIE ,V|lgE.PRESIDENT

IWINISTRY OF STIITE FOR NATTONAL

'IER,ITAGE 
II.NE CULTURE

221917,2236 KENYA NATIONAL ARCHIVES
AND DOCUMEN'I-ATION- SERVICE,

MOt AVENUE, ... i .r 

"P. O. BOX 492 t0,
NAtROu. renye. '

Date:

r
e Permanent Secre [ary has conditionally' allowed the.Mau'to usb the 'bffice

allocated to them, only for the intended purposes..:

:. -. .. .t

ona

information
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Kenya GaTette Supplement No. 72

(Ixgislntive Supplement No. 45)

LEGAT NoTIcENo. I48

TTIE SOCIETiES ACT
(Cap. t08)

REvocATIoN oF ORDER DF.LARING SoCIETY DANGERoUS TO T}IE
GoOD CoVERNMENT OF THE RTPUBLIC OF KE}.IYA

IN EXERCISE of the powers conferred by section a (l) (ii) of
thc Socieries Act, thc Minister of State responsiblc for matters relaring
to national security, by this Order, revokes thc previous Ordei
declaring the society commonly known as Mau Mau to be a society
dangerous to the good govornment of tle Republic of Kenya.

DatDd th€ 27th August" 2003.
CHRISTOPHER MURUNGARU.

Minister of Stale.

LEGAL NoTIcE No. I49

521

29th August, 2M3
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L.N.9l3/1950.

l"

THE WILDLIFE (CONSERVATION AND MANAGEMENT) ACT
(Cap.316)

IN EXERCISE of the powers conferred by secrion 16 of the
Wildlifc (Conservarion and Management) Act, rhe Minister for
Environment, Natural Resources and Wildlife makes the following
Regulatiohs:-

THE WILDLIFE (CONSERVATION AND MANAGEMENT)
(NATIONAI PARKS) (A]VGNNMFNT) (No. I ) RECULATIoNS, 

.

2003

l. These Regulations may be cired as the Vr'ildlife (Conservation
and Management) (National Parks) (Amendmenr) (No. l) Regulations,
20O3, and shall comc inro opcration on the lsr ofApril,2003.

2. Thc Wildlife (Conservation and Management) (Narional
Parks) Regulations, 2003, are amended-

(a) in paragraph (b) of Parr VII in respct of fees for Impala
Sanctuary by deleting the expression ,,50O" and substituting
therefor the expression "20O"; and

(D) in paragrsph (b) of part VIII in respecr of fees for Nairobi
Safari Walk by deleting the expression ,,500" and substituting
therefor the expression .'200".

Dated the l2th Augusr, 2003.
NEWTON KULUNDU,

Minis ter fo r Environment,
Natural Resources and lltldlife.
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LEc^'- N0l t,:E l{o. 55

THE SOCIE]'IES ACT i!165

r (No. l of 1968)

ORDER DECL^RING SoCIETIES DAtlGERous ro rrlE Coc)D

CovERNltENr oF THE REPUBLIC

f{: '
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IN EXERCISE of; 'the powers conferred upon the Attorney-

ceneral uy ...tion 4 (i) (ii) lof the Societies Act -195!' it is hereby

;;;;; lir"i 'tti" 
^ooii"tion. 

of persons set forth in. the Schedule

irereto, and every othei associrtion oi persou, by rvhatever name

*irca-,'t-"ui"g substantially the same membership or having. substrn'

tially the sa*" p"rrons named as oi6ce bqarers, as the associations so

;J'i";h,-;;, iocieties dangerous to the good government. of thc

Republic of Kenyai
\

+ i{
-r,,l

t !:.. The

The

The

The

The

, SCUeOUlr,

Kenye War Council.

Ex-Freedom Fighters Union.

Af rican Independent Pentecostal Church.

Sabina Church.

Kenya l\laster r\itl SocietY.

Mrvangi und tvtainr'socicl Club (Kenya).

Thc Wllioleta Uhuru Union.

The lvlahoYa NI:r Jehova Church

Datcd this 4th dry ot Februxry 1969'
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C. NJONJO,
I tl orne )-'G enetttt'
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By Commanti of lhe Go|ernor in Council.

Nairob.i.
4rh Augusr, 1950.

GovtxNMEhT NorrcE No, 913
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THE PENAL CODE
(Cap.241

I
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