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CHAIRPER.SON'S FOREWORD

The NationalTax Policy was laid on the Table of the House by the lradet of the

Majority Party on 27th April 2023 and thercafter committed to the Departmental
Committee on Finance and Nation al Planning fbr con side r ation.

The principal object of the policy is to facilitate revenue mobilization to f.acllitate the
impl^ementation of government priority proSrams under the BETA. Other objectives

include income redistribution, regu.lation of the consumption of goods or services

with negative externalities, employment creation, pice stability, economic
deve lopmint through inve stment promotio n and loc al v alue addrtion.

The key challenges identified in the tax system by the policy include: a_growingtax
e*petrditr.e, complexities in taxatron of emerging economies such as online business,

low tax comphanie, challenges in intern atronal taxationr lack of guidelines for treaty
negotiation ind delay in settlement tax disputes. To address the unpredictability of tax
ralesrthe policy recommends a comprehensive review of taxes every five years

The Committee held stakeholder meetings with twenty-two stakeholders. Many
stakeholders lauded the policy noting that stability andpredictabrlity of taxes is key to
supporting the growth o] business and investment in the country. Stakeholders called

foi itre development of criteri a for granting exemptions and tax incentives. In relation
to tax refundi, stakeholders proposed the establishment of a Tax Refund Fund to
provide a soluiion for the percnnial problem of tax ret'und bac6og. The need for
bouble taxation agreenrenti(Ofes) thattake the interest of Kenya was canYased with
stakeholders calling for re-negotiation of the old DTAs to bring them to par with
business realities.

May I take this opportunity to express my gratitude to the Committee Members for
their resilience ind devotion to duty, which made the consideration of the dtaft
National Tax Policy. May I also appreciate the Offices of the Speaker and Cletk of the

National Assembly for always providing guidance and direction to the Committee.
Finally, I commend the secretariat for exemplary performance in providing technical
and logistical support to the Committee.

On behalf of the Departmental Committee on Finance and National Planning and
pursuant to Standing Order 199, it is my pleasant duty to present to the House the

ieport of the Committee on its consideration of the NationalTax Policy.

Hon. CPA Kimani Kuria, MP
Chairperson, Departrnental Commitbe on Finance and National PlanninS
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1.0
1.1

1.

PART I

PREFACE

MANDATE OF THE COMMITTEE

The Departnrental Comnrittee on Finarrce and National Planning is one of the

twenty Departmental Committees of the National Assenrbly established under
Standing Order 2 I 6 whose mandates pursuant to the Standing Order 2 I 6 (5) ate
as follows:

i) To investigate,inquire into, and report on all tmatters relating to the
mandate, ntanagenrent, activities, administration, operations and
estimates of the assigned ministries and departments;

ii) To study the progranrme and policy objectives of nrinistries and
departments and the effectiveness of the impletrtentation;

iii) on a quarterly basis, monitor and rcport on the implenrentation of the
nationalbudget in respect of its mandate;

iv) To study and review all legislation referred to it;
v) To study, assess and analyze the relative success of the trrinistries and

departments as measured by the results obtained as conlpared with
their stated objectives;

vi) To investigate and inquire into all ntatters relating to the assigned
ministries and departments as they nray deent necessary, and as ntay
be referued to thenr by the House;

vii)To vet and report on all appointments where the Constitution or any
law rcquires the National Assembly to approve, except those under
Standing Order 204 (Committee on Appointments);

viii) To exatrrine treaties, agreenlents and conventions;
ix) To make reports and recomnrendatiotrs to the House as often as

possible, including the recontmendation of proposed legislation;
x) To consider reports of Commissions and Independent Offices

submitted to the House pursuant to the provisions of Article 254 of the
Constitution; and

xi) To examine any questions raised by Members on a ntatter within its
ntandate.

In executing its ntandate, the Contntittee oversees the State Department for
National Treasury, State Department for Economic Planning, Cornntission on
Revenue Allocation and Office of the Controller of Budget

TlPage
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1,.2 MEMBER,SHIP OF THE COMMITTEE

3. The Committee comprises the following Members

Chairperson
Hon. CPA. Kimani Kuria, MP

Molo Constituency
LIDA Party

Vice-Chairperson
Hon. Amb. Benjamin Langat, CBS, MP

Ainamoi Constituency
UDA Party

Hon. (Dr.) Adan Keynan, MP Hon Andrew Okuome, MP
Eldas Constituency Karachuonyo Constituency

labileeParty ODM PartY

Hon. David Mboni, MP
Kitui Rural Constituency
Wiper Party

Hon. Joseph Kipkoros Makilap, MP
Baringo North Constituency
UDA Party

Hon. CPAJulius Rutto, MP
Kesses Constituency
UDA Party

Hon. Paul Biego, MP
Chesumei Constituency
UDA Party

Hon. (Dr.) John Ariko, MP
Turkana South Constituency
ODM Party

Hon. George Sunkuya, MP
Kajiado West Constituency
LIDA ParU

SlPage

Hon. Joseph Oyula, MP
Butula Constituency
ODM Party

Hon. Umul Ker Kassim, MP
Mandera County
UDM Party

Hon. (Dr.) Shadrack Ithinji, MP
South Imenti Constituency
Iubilee Partv

Hon. Joseph Munyoro, MP
Kigumo Constituency
UDA Party

Hon. Mohamed Machele, MP
Mvita Constituency
ODM Parfy
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1.3 COMMITTEESECRETARI.AT

4. The Committee is facilitated by the following staff

Mr. Benjamin Magut
Principal Clerk Assistant lI lHeadof Secretariat

Ms. Jeniffer Ndeto
Depuff Director lngal Senrices

Mr. Nebert Ikai
ClerkAssistant I

Mr. Salem lorot
Legal Cormsel I

Mr. George Ndenjeshe
Fiscal Analyst III

Mr. James Macharia
Media Relations Officer

Ms. Shamsa A. Abdr
Research Officer Itr
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Mr. Andrew Jumann e Shangarai
Principal Serj eant-At -Arms

Mr. BensonKamande
ClerkAssistant III

Ms. Joyce Wachera
Hansard Reporter III

Ms. Nelly W.N Ondieki
Research Offrcer Itr

Mr. Simon Ouko
Assistant Serjeant-At-Arms
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PART II

2.O OVERVIEW OF THE NATIONAT TAX POLICY

2.1 INTRODUCTION

5. The National Tax Policy is a government policy ainted at enhancingtransparency
in the tax policies forming a basis of tax reforms in the existing tax laws. It
identifies and analyses the challenges in the current tax regime and sets guidelines
on how the said challenges are addressed. Kenya does not have a specific tax policy
which has created challenges in relation to the applicability of tax reforms and
legislations. The policy is key in revenue mobilization to help facilitate the
implementation of the government's Bottom-Up Economic Transformation
Agenda (BETA).

2.2 OBJECTWES OF THE POUCY

6. The overall objective of this Policy is to guide the progressive development and
administration of Kenya's tax system. The specific objectives include:

i. To offer policy guidance on tax adnrinistration and enforcement of tax
and custonts laws;

ii. Promote investme nt and enhance regional and international tradel
iii. Enhance compliance with tax and customs legislations;
iv. Provide the basis for review and development of tax laws;
v. To guide stakeholders including investors on tax policy;
vi. Provide a basis for institutionalizingprogressive tax culture;
vii. Provide principles for negotiation of btlateralrmultilateral,regional and

internatiotral agreetttents on tax and Custotrrs matters;
viii. Provide guiding principles for the Kenyan tax system;

ix. Provide guidelines for the development of a framework for grantingtax
incentives and concessions to various sectors of the economy; and

x. Define the roles and responsibilities of key players in the tax
administration.

2.3 RATIONALE OF THE POUCY
7. The policy aims to achieve the country's development agenda hence resource

mobilization is critical. This will be achievedby;

I. Growing the tax revenue: there is a need to have tax reforms within
the confines of the policy which will enhance domestic revenue
mobllization to finance the government development agenda.

II. Providing guidelines for the development of a framework to granttax
incentives: Over the years the government has provided tax incentives
and exenrptions to support Sovernnlent projects. There is a need to
monitor the effectiveness of the tax incentives and the policy will be

key in guiding the management and nronitoring of the tax incentives
to spur economic growth.

III. Provide guidance,ensure certainty, and establish consistency in future
amendments to national tax laws; The Kenyan tax policies are
contained in tax laws which are amended every year during the
budget-making process. This creates unpredictability in the tax

l0 lPage
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11 lPage

systems causing distortions that qeate addtttonal costs to taxpayers.
The policy will create stability in the tax system and enhance certainty
and consistency.

IV. Enhance structures for informatton gathenng and sharing: the policy
provides guidelines for enhancing informatton gathering and.shanng
iosupportrevenuemoblbzationandprotectthetaxbasebymifi gating
tax av oidance and evasion.

V. Efficiently mana1e tax refunds: the policy provides guidelines for
enhancingthe timely processing of tax refunds to avoid withholding
capital for taxpayers.

14. Addressing complexities in tax legislation and administration: the
policy provides guidelines to address complexities in tax legislation
and administration.

VII. To enhanc e public pafttcipatton and accountability in the formulation
of tax laws: the policy will specify the role of key institutions in tax
policy formulation.

Report of the Departmental Committee on Finance and National Planning
on the consideration of the National Tax Policy.
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PART III

3.0 SUBMISSIONS BY THE STAKEHOLDERS ON THE NATIONAT TA)(
POLICY.

3.7 LEGAT FRAMEWORK ON PUBLIC PARTICIPATION

8. Article 118 (1)(b) of the Constitution provides that:

"Parliament shall facilitate public participation and involvement in the
legislative and other business of Parliament and its Committees."

9. Pursuant to the aforementioned provision of the law, the Committee vide letter Ref.

No. NA/DDCIF&NP/2023/723 dated 27tu September 2023 andletter Ref. No.
NA/DDCIF&NP/2023/725 dated 9th October 2023 invited key stakeholders to
submit views on the National Tax Policy and attend a public participation forum
that was held on Sth October 2023 and 72th October 2023.

IO.The Committee received written memoranda fuom the following twenty-one
entities who were all invited by the Committee to make oral submissions:

I. The Institute of Certified Public Accountants of Kenya (ICPAK).

II. Deloitte andTouche.
III. Westminster Consulting.
IV. Institute of Economic Affairs.
V. Kenya Bankers Association (KBA)/ KPMG InternationalLimited.
VI. Nairobi Securities Exchange (NSE)/ Kenya Association of Stockbrokers

and Investment Banks (KASIB)/ Real Estate Investment Trusts (REITS)

VII. PricewaterhouseCoopers (FwC).
VIII. Kenya Private Sector Alliance. (KEPSA).

IX. RSM (Eastern Africa) Consulting Ltd.
X. Association Of Gaming Operators Kenya (AGOK).

XI. Association of Kenya Insurers (AKI).

XII. IchlbanTax & Business Advisory LLP.

KII. Ernest & Young.
XIV. KPMG East Africa
XV. Law Society of Kenya (LSK)

XVI. Anjarwalla & Ythanna.
XVII. Bowmans LLP.
XVIII. East Africa Private Equity & Venture Capital Association (EAVCA)

XIX. Okoa Uchumi.
XX. Kenya Association of Manufacturers (KAM)
XXI. Ernest &Martin.

3.2 STAKEHOLDERSSUBMISSIONS
3,2.1 THE INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF KEI{YA (ICPAK).

In a meeting held with the Committee on 5th October 2O2ST ICPAK submitted as

follows:

Proposed Structure of the Policy

l1.Under the policy guidelines in Chapter 4 of the policy be strucfured to include
Policy Objectives, Rationale/Key Concerns, Policy Actions, Policy Outcomes and
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Policy fusks. This is to ensure that best practice in the development of the Policy is

adhered to and to enhance the logical flow of the Policy.

New Section on Definition, Glossary of Terms and Reasons for Taxation

lZ1hey noted that the design of the Policy lacked definitions/glossary of critical
ternis and concepts and the rationale tbr Sovernlllents inrposing taxes which is a

critical areathatsets the stage for the policy pronouncenrents. To address this, they
proposed the inclusion of basic and critical ternrs such as: Tax, Fee, Levy, Charge,
income, Tax yield, TarrffrTax Evasion,Tax avoidance, Tax Rate, TaxBand/Scale,
Tax Bu.oyancy, Tax Service, Taxpayer, Tax Incentive, Tax Exemption and Tax
Rebate.

Section 1.3 - Rationale of the NafionalTax Policy

l3.Regarding the Rationale of the NTP, ICPAK f'elt that the Policy rationale was

insuttcient and narrowly centers on tax collection atrd revenue augnlentation
rather than addressing the broader econot'uic objectives. In their view, the NTP's
justification should be driven by the need of Kenya to attain stability in revenue

collection, promote economic diversification, ensure value for money and
businesses and establish tax incentives and exetrtptions. The proposed adjustnrent
to the rationale aims to bring it in line with the Guiding Principles andthe specified

Policy Measures.

Section 1,.4 - Objectives of the Tax Policy

14.The policy's objectives currently have an internal focus and necessitate a

redirection to actively involve the taxpayer as a crucial partner, considering the

impact of taxes on socio-economic development. As a remedy, they propose an

amendntent to introduce specific objectives, namely: To provide the basis,

function, rationale, outcomes, and risks of Kenya's tax system;To allow/create a

sinrplified tax system that enables taxpayers to understand, compute and comply
with their tax obligations and To provide a franrework that promotes

accountabllity andtransparency by the taxpayer, other Sovernment agencies, and
tax adnrinistrator. The existing objectives are skewed towards the governnlent,
enrphasizing tax enforcement and collection clauses, while neglecting essential

asp-ects such as taxpayer involvenrent, tax accountability, and productivity.

Section 1.5 - Guiding Principles

l S.They propose the inclusion of additional inrportant principles in line with
technology and recent advancements in data protection. Tltis guatantees data
protection in line with the Data Protection Act, 2019.

16. The information provided on the disclosure of tax information is limiting and thus
in their view, the description of Transparency and accountability be amended to
read:,,The tax system shall cnhancc disclosurc of information on rcvcnues
collectcd and expenditures, typcs of taxcs, total tax liabilities and timc of
payment". The proposal would enhance accountabllity and compliance.
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Section 2.3.3 - Tax Administration functions

77 .tJnder the Registration of Taxable Persons functions in Chapter two (2) of the NTP,

ICPACK proposes that the section be amended to include: Lack of precision in the
identification of taxpayers; Narrow tax base; Inefficient registration of taxpayers
andLackof effective updatingfunction to tax obligations to facilitate compliance.
This is to ensure thatthere is contpleteness.

1 8. Concerning Sectio n 2 .2 .3 (IV) on Processing of Tax refunds, ICPACK proposes that
the Tax Refunds section be amendedto mitigate the challenges of tax refunds and
assist taxpayers in better managingcash flow constraints.

19.Under Section 2.2.3 (Y) on Fostering and tJpgrading a Tax Collection System

ICPAK recommends that an advance PAYE of 75o/o-2Oo/o lre introduced to be

reconciled quarterly. This will deal with the percnntal problem where
Government related agencies fail to remit the PAYE despite the same being
deducted from e mployees.

Section 2.4.1 - DirectTaxes

ZO.ICPAK proposes that the Eighth Schedule k amended to allow indexation of CGT.

Their justification is that an increase in the value of property is eroded by the
inflattonary changes year- on-year. Therefore, CGT should aim to tax only the
actualgains arising on the property by adjustin gthe change in property value and
eliminating the inflation effect on the value. Failure to adjust the inflationary
changes creates inequity since a transferor is taxed on unearned income.

Section 4.'1, - Hardto Tax sectors

27.They opine that the tax policy guideline is limiting the scope andpropose that the
policy objective explore better innovative ways to broaden the tax base and to
enhance compliance in Kenya's tax system since it is not economical to follow up
on small-scale traders in the informal sector, therefore, a tax threshold be

introduced in the policy.

Section 4.2 - Tax Incentives &Management of Tax Expenditure

ZL.lCPACKnoted thatthe lack of an objective criterion to determine eligibility for tax
incentives in Kenya has resulted in the abuse of the incentives on account of
influence by political and private interests and as a result, incentive schemes do
not get aligned to the overall economic agenda of the country. Therefore, to
provide investors with information beforehand for transparency and certainty
purposes, they proposed alternative Policy Objectives, Policy Actions, Policy
Outcomes and Policy Risks.

ZT.They noted that Mwananchi and the Business Community have consistently
identified several distortions that grant some firms preferential treatment in the
paynent of taxes. To address this, they proposed that the policy should provide a
-omprehensive Framework for introducing, awardrng and basis for review of tax
incentives.
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Section 4.3 - Inqease in Tax Compliance Irvel

Z4.lcPAKproposes that,,the NTP be amended to ensure best practices on promotion
tax conrpliance deployed by countries such as South Africa, OECD and Australia,
anlong others adopted and further encouraSe taxpayers to conlply with payment

of taxes and ensure punitive nreasures are put in place for trrisuse of tax revenue.

Chapter Four (4) - Personal Income Tax, Corporate lncome Tax, Yalue AddedTax,
Exciie Duty, Customs Administrati on and Tax Administration

ZS.ICPAK notes that, the Policy guidelines as contained in Chapter fbur (4) do not
provide policy concerns, objectives, actions, outconres and expected risks and thus
propose that the sections be included to enhance logical flow.

Section 4.1,2 - Predrctabilify in Tax rates andtax bases

Z6.lt observed that, Section 4.12 of the NTP trtisses key aspects such as policy
concerns, policy objectives, policy outcontes and policy risks and thus requires to

be arnended and allow for flexibility to deal with any ellterSing issues in case of
unforeseen changes in the econollly or a public outcry due to cra'iting of the law.

Chapter Six (6) - Monitori:rg &Evaluatton

27.1CPAK observed that, the NTP does not specify which branch of government or
specify the entity that will be responsible fbr the inrplerrtentation and coordination
fianrework fbr the NTP. To this end, they proposed the creation of a Tax Policy

Conrlrittee in the National Treasury with ntetrtbership from both the National
Treasury, Private Sector and Kenya Revenue Authority to oversee the eff'ective

coordination and implementation of the policy.

New Chapter 7 - Bisk Management andlvlurtrgation Framework

ZS.ICPAK proposes a new chapter on Risk Managentent. This Chapter shall provide

the frarlework that shall guide the handlingand nritigation of associated with the

inrplementation of the NTP.

3.2.2 DELOITTE AND TOUCHE LLP

Deloitte & Touche LLP appeared befbre the cotrtnrittee on Sth October 2023 and
subnritted as follows:

Zg.paragraph ii, Subchapter 4.6 (Corporate Inconte Tax) should be antended to

p.ouide- for the deductibility of expenditure incurred by businesses iu the

production of taxable income even where the itrcotrte is not taxed in the sanle year.

Specifically, they recomnlended the replacetrtent of the word 'that incomewith
taxable income. The matching principal established by the phrase 'that incot'tre'

presents practical difficulties with respect to certain businesses that incur
expenditure in relation to income eatned in subsequent fiscal periods.

SO.paragraph iii, Subchapter 4.6 (Corporate Inconte Tax) be amended to confirm that
capital deductions nlay be enhanced in excess of TOOo/o to the extent that
nteasurable benefits accrue to the economy or the general public in line with the

Governntent of Kenya's policy initiatives.
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31.The Policy proposal to cap investment allowances at 70Oo/o of the actual cost of an
investment or asset would unnecessarily limit the possibility of the Government to
provide investment allowances at rates higher than 700o/o based on emergent
needs to incentivize investment or spur growth and development in certain sectors

or regions.

SZ.Paragraph iii, Subchapter 4.5 (Personal Income Tax) taxbands be widenedand
the marginal tax rate is reduced to safeguard individuals from excessive taxation
and erosion of their purchasing power.

3 3 .The mar ginal r ate of 3 5o/o is 5 o/o higher than the corpor ate income tax t ate of 3 0o/o.

This means that not only are individuals taxed at rates higher than corporations,
but also have a higher taxbase consideringthat individuals are taxed on their
gross earnings, while corporations can claimdeductions for the expenses incurred
in the production of their income. They recommend expansion of tax bands and
capping of the marginal tax rate for individuals so that rt remains below the
corpotate income tax rate.

34.Paragraph iv, Subchapter 4.5 (Personal Income Tax) proposes an increase in the
deductlble contributions to savings for retirement.

35.Whi1st inflation has continued to erode the value of money year-on-year)
deductible contributions to savings for retirement have rcmainedthe same for over
15 years, with the current cap of KES 240,000 per annumhaving come into effect
from 1 January 2006. This has not kept pace with inflation, the rising cost of living,
the increasing tax burden, and other payroll-related levies that individuals,
particularly those who are in formal employment, are required to bear. They
recommend an increase in the deductible contributions to savings for retirement
by at least 5Oo/o to offer some reprieve to employees.

New proposal

36.Deloitte proposes to allow statutory deductions againsttaxable income

37 .OnVAT Deloitte proposes that the proposalbe anrended to allow for the possibility
of preferential rates with the limitation that such rates shall notbe lower than 50
percent of the general rate.

Justification

With the general rate of VAT currently at 760/o, the proposal to have only one
generalVAT rate would mean that even for sensitive products, such as petroleum
products, any opportunity to alter tlne rate as a way to cushion the economy against
ihocks occasioned by global trends and the adverse effects of price increases of
these products would be blocked.They recommendthat the proposalbe amended
to allow for the possibility of preferential rates with the limitation that such rates
shall not be lower than 50 percent of the genetal rate.
Further, the proposal to restrict VAT exemptions to supplies whose exemption is

waruanted by complrance and administrative costs. rationalization of VAT
exemptions to cover specific essential sectors or supplies. VAT exemption of these

supplies will result in a reduction of the cost of accessing these services and will
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go a long way in supporting effbrts towards universal healthcare and food
security.

38.Under subchapter 4.6 (Yalue Added Tax), Paragraph (ii), the stakeholder proposes

the rationalization of VAT exemptions to cover specific essential sectors or supplies

including the following: healthcare services for bothhumans including nursing,
dentistry, and other similar services; healthcare services for anintals including
veterinary services and similar services; agncultural extension and inspection
services and similar serwices, and; essential goods and services including food,
housing, education, amonS others.

Justification

VAT exenrption of these supplies will result in a reduction of the cost of accessing
these seryices and will go a long way in supporting efforts towards universal
healthcare and f ood sec urity.

S9.They proposed a structured, strategic, and mediunt to long-ternl viewpoint when
making changes to the VAT law

Jusffication

The VAT reginre in Kenya remains one of the nrost volatile. The fiscal budget cycle
presents the government with an opportunity every year to make changes to the

VAT laws perhaps with the objective of, among others, enhancing revenue

collection, incentivizing investment in certain sectors or cushioning Kenyans front
economic shocks.

40.On Excise Duty, Subchapter 4.7 Paragraph ir and iii, Deloitte proposes that the
Policy provides fbr the criteria of deternrining excisable goods and services. The

criteria should bebased on international best practice.

Jusffication

Some of the excisable goods under the Excise Duty Act are essential goods with no
negative externalities e.g., water, eggs. Potatoes etc. ln addition to setting out the

categories of excisable goods, it would be prudent to spell out the criteria that will
govern the scope of excisable goods and services. This will ensure that excise duty
is only inrposed on the intended limited ran1e of products in line with intern ational
best practices.

4l.Additionally, on the determination of excise duty rates, they proposed that the
policy introduce the followingpara4raphs as the basis for determining excise duty
rates:

I

II.

III

IV

Excise duty rates imposed on products shall not exceed the optimal excise

duty rate.
The optim al rate shall be based on studies cotrducted by the Kenya

National Bureau of Statistics.
The optimal excise duty rates undergo public participation and apptoval
by the National Assembly.
The optirn al tax rate shall be reviewed every three years.
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Justification

The introduction of a basis for determining excise duty rates will ensure certainty
amongst the taxpayers and promote revenue growth.

42.1n Subchapter 4.7 Paragraph viii, they proposed that the Policy be amended to
include categories of other essential items that are currently listed in the Second

Schedule of the Excise Duty Act e.g., persons with disability, aid-fimded projects.

Jusffication

The Second Schedule of the Excise Duty Act provides for the exemption of excise
duty on a number of products. The excluded exentptions are key from a social and
economic perspective and should be included in the tax policy.

43.On Tax Administration, the stakeholder proposed that Subchapter 4.9 Paragraph
iv is broadly worded andlacks the much-needed clanty of the specific action to
make the process effective and efficient. They recommended enhancement of this
proposal to provide as follows: -

"There shall be an efficient funding structure by the National Treasury for the
timely settlement of approved tax refunds within a maximum period of six
months. This will prouide certainty on the availability of resources to settle
approved refunds in a timely manner."

Justification

The inclusion o1' a requirement within the Policy fbr the adoption of an efficient
funding structure with respect to approved refunds will serve to ensure the
avallabllity of resources to settle approved refunds in a timely manner. This
recommen dation would also be in line with the policy of other countries.

44.tJnder Subchapter 4.70 Paragraph iii, the stakeholder proposed that this
paragraph be enhanced to guarantee the autonomy of the Alternative Dispute
Resolution ("ADR") process in tax disputes.

Justification

An ADR process that is independent of the KRA and National Treasury will
guarantee equality of the parties to the dispute, without which the outcomes of the
ADR process could lrr-unfarr and antount to a miscarnage ofjustice. The expansion
of the ADR mechanisms mandates include the resolution of matters of law on a
without - pr ejudice basis.

New Proposal

45. The proposed introduction of Paragraph rx and Paragraph x under Subchapter
4.9 of the Policy to provide as follows: -

Paragraph ix - The National Treasury shall, in consultation with the releuant
stakeholders, formulate, implement, and publish guidelines and mechanisms
for the application and processing of waivers of penalties and interest issued in
accordance with the WA.
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paragraph x - Thc Lcgislaturc shall rcuicw and pass the ncccssary regulations
to ciprbssty providc thc criteria for cualuating applications for waivcr of
penalties and interest and provide an appeal or rcview mechanism where a

taxpayer feels that theirgrounds of waiver were not duly considcred.

Justification

The proposed inclusions will support the attainment of key guiding principles of
the ioliiy being simplicity, certainty and clartty, ensure inrpartiality in the

approval- of boia ficti waiver applications and align the Policy to international
best practice captured tn other Contntonwealth jurisdictions in Aftica and
beyond.

46.Onthe protection of taxpayers'rights in tax administration and etrforcement, they
proposed to introduce a preamble to Subchapter 4.9 of the Policy to read as

follows:
,,Thc administrution and atorccntcnt of tax lc,gislation shall obsentc the

Guiding Principlcs of this Policy subjcct to Cltaptcr 4 of thc Constitution of
Kenya, 2OIO, and in particular the nghts and fundanrcntal freedoms so

guiranteed. For the avoidance of doubt, the enforccmcnt of tax legislation shall
ensarc reasonable notice bc issued and take cognizance of dispute resolution
mechanisms auaila ble to taxpayers. "

Justification

The incorporation of the rights and fundamental freedoms guaranteed under
Chapter 4-of the Constitution of Kenya ,2070 in the Policy will aid in codifying the

same within Kenya's taxatton framework. This will bring to the forefront and
support the protection and guarantee of taxpayers' rights in tax revenue

administration and enforcement, bringing critical stakeholders in revenue

administration.

4T.Addrtionally,they proposed the inclusion oli Parugraph xi of Subchapter 4.9 of the
policy compelling the KRA to fonrrulate and publish a tax audit process frantework
purposed at ensuring the conduct of tax audits by the KRA is efTicient, effective,
and, predictable with clearly stipulated timelines, and further is guided by
convention al audrt standards, nrethods and processes, including sampling.

Justification

The proposed inclusions will increase certainty and predictability antongst

taxpayeri with respect to the tax audit process therefbre enabling the efTicient

coliaboration between taxpayers and the KRA. The proposal will also aid in the

attainment of administrat:e efTiciency, a core Guiding Principle of the Policy,

through time and cost savings by both the KRA and taxpayerc.

New Proposal

48.Llnder Legislative Power, the proposed introduction of Subchaptet 7.6 teads "To
give tcgislative effcct to the Policy as a guiding tool governing thc tal legislative*framcwot-k 

applicablc in Kenya, the Le5;islaturc is urgcd to codify the Policy in
legislation."
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Jusffication

This will ensure the Policy is entrenchedand provides effective direction in the
formulation/ amendment of tax legislation in Kenya.

3.2.3 WESTMINSTER CONSULTING.
Westnrinster Consultingappearedbeforc the Committee on Sth Octobet 2023 and
submitted as follows;

49.The National Tax Policy will be acrucialtool to support the Government's Bottom-
up Economic Transition Agenda (BETA).

SO.The practicality of achieving the Policy objectives through the implementation of
the NTP, which heavily seeks to increase revenue collection, demands tneticulous
evaluattan While increased tax revenue can indeed be a means to finance
government initiatives, it is imperative to consider the potential impact on the
wider economy andthe population.

Chapter Four - Policy Guidelines

51.The National Tax Policy mentions that a comprehensive review of tax laws would
take place every five years, it's crucial to provide clear guidelines on how this
process should unfold. The suggestion raises a vahd concern about the dynamic
nature of laws and economic activities. To address this, it may be more practical
to amend the provision to state that tax laws should be reviewed every five years

but with flexibility for special circumstances.

52.The guiding principles of taxation as per the policy should be amended to include
thepnnciple of diversity. Overreliance on anarrow tax base canleadto overtaxing
a particular segment of the population or economic activity.

53.The Tax policy framework is notably silent on the crucial aspects of trade remedies
and countervailing measures. The policy must address these issues

comprehensively to safeguard and promote local manufacturing and local
businesses.

54.The policy also lacks clear and comprehensive guidelines regarding miscellaneous
fees collected alongside customs duty, such as the Railway Developmentlevy and
the Import Declaration Funds (lDF).

55.There is a need to set up the Tax Appeal Tribunals all across the country because
of logistic andfinancral concerns. At the moment, it is only based in Nairobi. ADR
for tax-rel ated disputes should be entrusted to Facilitators appointed and gazetted
by the Judicial Service Commission (fSC).

Section 4.1, 7 - lnternatronal Taxation andTax Treaties

56.Double Tax Agreements that are currently in effect should be regularly reviewed
to accurately reflect international best practices. In introducing policy guidelines
to facllitate negotiations of bilaterul, multllateral, regional and internattonal tax
agreements, the policy should be cognizant of Article 37 of the Protocol Creating
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the Custonrs Union which guides how bilateral and nrultilateral policies in the

region will be handled.

57.New reliefs should be introducedthat will take into account instances of persons

with families, persons with special needs and any other considerations that would
a'ifect their income.

Chapter Five - Implementation Framework

58.There should also be established dedicated Fiscal Policy Units in both the National
Treasury andthe National Assenrbly to itrtprove the developtrtent of National Fiscal

Policies.

59.The National Assembly/ The National Treasury Fiscal Policy Unit can do the

Monitorin g and Evaluation or engage external entities, such as third-patty
auclitors, wtrictr can offer an unbiased perspective on the level of inrplementation
and inrpact of the fiscal policies.

3.2.4 INSTITUTE OF ECONOMIC AFFAIRS (IEA).

The In.stitute of Econonric Affairs appeared befbre the Conrtrtittee on Sth October
2023 and subnritted as fbllows:

6O.The NTP is indeed tinrely and a nrajor step in the realization of the coutrtry's dreant
of having an efficient and fair tax system that promotes equity in tax
administrition and a predictable tax environment for citizens, households and
firnts/markets.

61 .The objectives of the NTP are rather inward-looking and llarrow towards revenue
generition On the contrary, the objectives should be cognizant of other roles of
iax systenrs including facilitating econotrric growth and developnlent.

Composition of Tax structure and design

62.The NTP is not explicit on whether the fbcus as a country is to tax income (direct

taxes), PAYE overburdened salaried taxpayers (increase in PAYE conlponent from
24% in 2O1O/ 11 to 40.5o/o in 2O2O/21) in the context of a large infbrmal sector
(83.2o/o in 2021) vis avis a small forntal sector or shift rehance to taxation of
consumption (indirect taxes) by contrast VAT colllponent has plateaued.

Section 1.5 - Guiding Principles by TaxHead

63.The Income Tax Act in Kenya is too long and thus cotrtplicated. Income tax policy
should be driven by the design of an efficient nrechanism for raisinS revenues

while causing minimum distortions in the markets, firnrs and households, fronr
which the revenue is paid.

64.lEA proposes a maxinrum of three tax bands for the ntediutrl terur and imposition
of a flat-tax rate for all PAYE at 22o/o front an established income threshold of about
Kshs.4O,OO0 nronthly with no reliefs atrd exetrtptions.

65.The excise tax nrodel in Kenya is not built on firnt, credible and consistent

economic logic. Parliament should establish the principle in the excise taxlaw that
this tax is applicable for harmful economic activities consumed by individuals and
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firms. All revenue generated from excise tax must be isolated andused directly to
correct theharm caused by the activities for which it was imposed.

66.Further, VAT is the most complicatedtax in the taxation regime in Kenya and this
complexity creates severe distortions. The National Assembly should establish the
principle of VAT taxation as a simple, modest standard rate with no exemptions
andwiden it to all goods and services throughout the repubhc. The quest to justify
raising the standard rate to match EAC countries is not a legitimate reason for
changes in the design. The alternative to a simple and direct system for the
collection of consumption taxes is a modest sales tax that applies to all goods and
services with a few exceptions for selected goods.

Section 2.1. - Legal and Regulatory flamework.

67 .Thelegal and rcgulatory framework should k expanded to take cognizant of the
context of a devolved system of government. This is important because the
administration of Kenya's tax system affects the functionality of intergovernmental
fiscal relations.

68.The revenue performance section could bebeefedup andmade richer by not only
providing information on revenue pefiormance in real terms but also an
assessment of the composition of tax revenue against basic tax concepts and
principles of efficiency and equity.

69.There is a need to democratize tax forecasting tools and transparency as this will
foster increased civil society en3agement in fiscal policy affaits.

TO.According to the IEA Kenya,Parliament should obligate the National Treasury to
publicize reports with comprehensive tax expenditure analysis and estimates as

part of the Budget Poticy Statement and Budget Estimates for improved budget
transparency. Public avallabrlity of such reports will facilitate more meaningful
engagement and scrutiny by citizens on the justification for granting tax
incentives.

Chapter Four - Policy Guidelines

7l.lEA-Kenya proposes the need for adequate focus and commitment by the
government towards prudent utilizatton of revenue, thus improved service
delivery as this is ostensibly correlated to a rise in levels of tax compliance. They
note that the Nation alTax policy should have a specific programme with dedicated
resources to ensure continuous taxpayer en1agement, education, and awareness.

72.The huge bac(og of tax refund claims is difficult to administer. The Institute
proposes that the National Treasury should reconsider the funding model of
refunds as the current state of funding has proven to be inadequate to enable KRA's

monthly settlement of tax refund arrears. Further, KRA should in the future
separate revenue collection functions from the processing of the fund.

3.2.5 KEI\IYA BANKERS ASSOCTATION (KBA)
The Kenya Bankers Association (KBA) appeared before the Committee on Sth October
2023 and submitted as follows:
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T3.The draft NationalTax Policy under Chapter 4,4.6 paragraph V proposes to phase

out preferential corpo rate tax rates. The justification is that these prefercntial taxes

have contributed to tax loss through tax base erosion andpreferential treatment
to businesspersons by the goverlllrlent. In the intplementation of this proposal,the
governmenl should consider nraintaining the preferential rates for Special

Economic Zones (SEZs) and Export Processing Zones (EPZs). The government
should also not phase out the tax breaks that are meant to bring in FDI. Just like
there are different PAYE bands for taxation of a ran9e of incomes, the Treasury
should consider adopting a sinrilarly tiered CIT systenr fbr contpanies, depending
on their protile and sector

Justification

The preferential tax rates especially in the SEZ and EPZ often put ir, place to
encourage econonric growth and job creation. Lower tax rates can incentivize
businesses to invest, expand, and hire nlore enlployees. By phasing out these

preferential rates, the government might discourage such economic activities,
which could ultimately harnt the overall econonly.
These changes proposed by the National Tax Policy will also go against the Finance

Act, 2023 -hanges that sought to inrprove nrarket access fbr goods originating
from SEZs andEPZs.

The governntent has stated that they are intplerrrentin5; a targeted approach to
inveslnent in certain sectors. The Sovernnlent has stated that they are

intplenrenting a targeted approach to investtrtent in certain sectors.

Preferential rates can nrake a country nlore attractive to nrultinational
corporations, leading to fbreign direct investtnent and econontic development. If
a government eliminates preferential rates, it may put itself at a disadvantage
compared, to other countries that continue to offer lower tax rates, potentially
leadingto a loss of business to other nations.

Section 1.5 - Simplicity in Administratton andTransparency
74.The adnrinistration of taxes should also be streanrlined to facilitate enfbrcement

and compliance r ul ti mately fosteri ng tr ansp ar ency and be nef iti ng al l stakeholders.
Kenya's national tax policy should encourage the simplification of administration
which will enable both tax authorities andtaxpayers to collaborate effectively. This

will further ensure efTicient revenue collection without imposing undue
adntinistrative challenges on taxpayers when it comes to collectin g and renritting
taxes to the tax authorities.

Justification

The NTP should entphasize that Kenya operates a self-assessnrent reginle. Over the

years, the tax legisiation has moved away from this founding principle with an

enrphasis on the deploynrent of the agency model for the collection of taxes.

While the KRA has the ntandate fbr the enfbrcetnent of the legislation on the

collection of taxes and is handsotrtely funded to carry out this ntandate,, the
deploynrent of the agency model is an abrogation of this nlandate, resulting in
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taxpayers being overburdened with the responsibility for collection of taxes for
which there is no reward yet the penalties for omissions ate gtaYe.

An example is the latest requirement to remit withholding tax to the revenue
authority within a S-day period which poses ahuge adminrstrative challenge for
banks. Banks accrve interest on customer deposits dally andgiven the requirement
to account for withholding on the earlier date of payment or accrualrthefive-day
deadline for remittance of tax is a nightmare.

The KRA's investments in technology should be accompanied by a rcduction in
agency taxes since the KRA cantrackttansactrons and uncover potential revenue
leakage loopholes. The NTP should provide a timeframe fbr the elimination of the
local agency taxes to ease the administrative burden on taxpayers.

Certainty and PrcAictabrlity
T1.Certainty and predictability in tax policies provide a stable and consistent

environment for businesses and investors. When tax laws and regulations remain
relatively unchanged over time, it allows businesses to plan their investments,
expansions, atdlong-term strategies with confidence. Investors are more likely to
commit capital when they can anticipate the tax implications of their investments.

Justifications

The NTP should insist on certainty within the tax policies being put forward. An
example of frequent changes in the tax policy is clear from the changes to the VAT
legislation on the taxation of exported services which have evolved as follows:

I. Prior to the Finance Act 2O27,the exported services were zero-ratedfor
VAT purposes. Under this regime, exporters of services were eligible for
refunds of input VAT incurred to provide their services. The Finance Act
2027, removed the services from the zero-rated to the exempt category.
Under this regime, the service providers could not claim the input VAT
andwere expected to deregister f'rom VAT.

II. Finance Act 2022, transferred the export of services from exempt to
taxable at 76o/o.

III. The service providers were not expected to register for VAT and start
chargrngVAT on their services.

IV. Finance Act 2023, the export of services has now reverted to the zeto-
rated category

For a country thataims to be the regional base for services, such inconsistencies in
tax policy arc abigredflag. The NationalTax Policy still does not clearly state that
the export of services is zero-rated. The policy should provide for equity in the
treatment of services and goods and also be consistent with Government policy to
position Kenya as a regionalhub.

Public Engagement
76.The national tax policy should ensure public participation in the process of

proposing changes to tax legislation as this is essential for transparency,
accountabrlity, and democratic governance. The national tax policy should
pnorrtrze active involvement and careful consideration of stakeholder input
during the public participation stage as one of its fundamental principles.
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Justification

While stakeholde r particrpation is provided under the constitution of Kenya, the

sanre has not been very saucerful due to a lack of proper structures and
accountability. Currently, the Governntent engages stakeholders in enacting tax

laws, but most of the suggestions are ignored without any justification.

Responsibilities of Stakeholders - Outsize role of the KRA in tax policy Formulation
77.lor the orderly and sustainable development of Kenya's tax system, the National

Treasury has the prtnlary responsibility fbr tax policy nratters, including initiating
proposais for amendments to tax laws. This arm of governnlent should collabotate
with relevant stakeholders in carryngout their ntandate responsibly. This ensures

that the tax policy is consisterlt with the econotnic policies and priorities of the

Government. The role of the KRA, like other stakeholders in the tax ecosystem,

should be lirrrited to subntitting views fbr consideration. However, trtost of the
policies are formulated by the KRA which explains the shift in taxation to tax
iollection without adequate consideration of the impact of the tax measures on the

econonly.

Justification

When reviewing new policies based on stakeholder comntents, the KRA should not
play a dominanl role, given their inherent bias towards tax collection. Instead, a

balanced, perspective fronr all stakeholders should be sought, with all inputs
receiving due consideration. This principle should be protrrinently emphasized in
the national tax policy. Furthermore, to enhance the collection of tax responsibly,
tax incentives oi waivers should not be arbitrarily terutinated except as provided
in the enabhnglegal fraruework or treaties at the time of creation.

Finally, within the national tax policy, when it cotrtes to defining responsibilities in
tax coilection, a clear position should be established regarding the necessity of
allowing areasonable transitiorr period, typically rangingfrom three to six months,
befbre the implementation of a new tax.

Limiting reformation of the scope of excise duty and controlling of multiplicity of
taxes and levies
ZS.Expanding the scope of excise duties and levies without clear linrits can lead to

exiessivelaxation, burdening taxpayers with additional financral obligations. By

restricting the scope, policymakers can ensure that taxatron retnains fait and
equitable. The Natironal Tax Policy should define the role of the excise tax reginte

and restrict it to specific goods and services.

Justifications

This concern arises from the expansion of excise duty, which originally tatgeted
the regulation of hantrful goods but has evolved to encontpass various goods,

services, and,notably, f'ees earnedby financial institutions. The National Tax Policy

should establish a clear franrework fbr the excise tax regitrre, confining its

applicatron to specific categories of goods and services.

25 lPagc
Rcport of the Departmental Committce on Financc and National Planning

on the consideration of the National Tax Policy.
http://www.parliament.go'ke/the-national-assembly'/committees/tq/finance-and-planning



Additionally, the imposition of multiple taxes on the same income, such as VAT,

withholding'tax,and excise duty on credit card services, can be seen as excessive

taxation as well as a move that increases the administrative burden on taxpayers.

A tax policy should encourage tax complianceby promoting fair and reasonable

taxatronwhich will in turn promote investment in the country.

Global best practice
Tg.Another important aspect that the National Tax Policy should emphasize is the

adoptton oi global best practices in shaping tax legislation in Kenya. It is

imp-erative that, as Kenya strives to become a proSressive economrc hub, we align
orri ta* regime with international standards and remarn responsive to global
developments.

Justification

This can be exemplified through various instances, such as the implementation of
local transfer priiing rules based on the OECD Transfer Pricing Guidelines, the

courts' utllizaiion of the OECD VAT guidelines in resolving cases telated to the
export of services, and the incorporation of the OECD Model Tax Convention in
Kenya's double tax agreements.

Regional competitiveness
gO.fhe National Tax Policy should assertively advocate for the Government to

consistently undertake reviews of domestic tax policies, with the overarching aim
of sustaining the most competitive tax legislation in the region, ultimately
fortifyrng Ke nya's role as a piv otal r egional hub.

Justification

These periodic reviews are essential to guarantee that Kenya maintains a tax
framework that rcmains competitive within the rcgional context, contributing
significantly to its stature as ahub for diverse economic activities.

3.2.6 NAIROBI SECURITIES EXCHANGE (NSE)/ KEI{YA ASSOCIATION OF

STOCKBROKERS AND II.I\TESTMENT BANKS (KASIB)/ REAL ESTATE

INTYESTMENT TRUSTS (REITS)

Nairobi Security Exchange (NSE), Real Estate Investment Trust (REITs) and Kenya
Association of Stockbroliers and Investnrent Banks (KASIB) appeared before the

Committee on 72th October 2023 and submitted as follows:

81.They support the proposed National Tax Policy there is a need for a NationalTax
poliiy to enhance consistency. The lack of apolicy is perhaps the biggest challenge
iacin-g the capital markets industry today. The lack of consistency uld
pred{ctabllity in the taxation of services and products in the industry makes the
iapital market very unattractive to investors. Implementation of this policy shall
spur the growth of the caprtal markets in Kenya' \

82.The country needs to attract foreign inflows of capital and one such avenue is by
making Kenya a regional financial hub. The Policy captures this in the Objectives

26 lPage
Report of the Departmental Committee on Finance and National Planning

on the consideration of the National Tax Policy.
http://wwrv.parliament.go.kelthe-national-assembly,/committees/t9/flnance-and-planning



in Clause 1.4(ii) "to pronrote investnrent and enhance regional and international
trade".

83.The National Tax Policy could consider iutplenrenting taxes that incenttvtze and
promote investnrent and nrake the Kenyan capital markets the choice destination
for capital in Africa.

84.The Tax Policy could further consider identifying the support that shall be

extended towards actualizingthe pillars to be deliveredby the Government.
I. Affordable Housing is one such pillar that can be deliveredby the capital

markets industry through Real Estate Investment Trusts (REITs). However,
heary taxation on REITs discourages their growth and implementation.

II. The Governrrrent's Privatization agenda is intended to generate revenue and
democratize ownership of state-owned entities. Favorable tax policy could
support this Governntent agenda.

85.The tax policy reconlnlends a "comprehensive review of tax laws to be done after
every five years". The five-year cycle to reviewing the tax policy is welcome.
However, there should be an express provision that allows for mid-stream tax
reduction when it is evident that a tax that has been introduced/antended is

counterproductive.

86.Clause 4.5(iv) pronrotes and encouraSes a savings culture while Clause 4.5(v)
encourages investment through investment pooling vehicles that shall be treated
as "pass-thru". These policies shall have a positive inrpact on savings and
investment. However, to further promote savings and investment, the policy could
consider extending incentives to the specific vehicles through which these
investnrent s are ntade.

87.To help cure the wealth inequity and encourage the sharing of wealth with the

bottom of the pyramid., the Policy can Btve incentives or disincentives that could
encourage wealth re - distribution.

88.The National Tax Policy should allow tax incentives that are grantedatthe national
level to also cascade to the county level.

3.2.7 PRTCEWATERHOUSECOOPERS (PWC).

The PWC appeared before the Committee on 72th October 2023 and presented as

follows:

Chapter One - Proposed policy guidelines on general challenges

89.PWC noted that there is a need fbr tax legislation to be simplified, public
awareness., and public participation in the introduction of technology because

Investment in appropriate administratively efficient technology is key in
enhancing compliance.
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Section 4.7 - Hardto Tax sectors

9O.Delete the requirement for farmers and other informal sector players to register

with the subsector association s and cooperative societies. Requiring sector players

to register with subsector associations and cooperative societies will not drive tax
conrpliance without any other business rationale.

g1.pWC also noted thatthere is a need for a simplified tax regime to tax infotmal and
snrall business traders. The followingarc solne examples of the proposed measures:

I. Business permit fees should be taken as an advance tax to incentivize the

filing of returns.
II. A tixpayer with no documentation to support expenditure should be

allowed-a deduction of at least 600/o of the expenditure to promote the

informal sector.

Tax incentives

92.It is highly recommendedto incorporate the incentive framework proposed in the

NationTl'iax Policy directly within the policy itself. This is importantto avoid any

misalignment and inconsistency that may arise from having a sep.atate incentive
framei,rork. The focus should primarily be on expenditure-based incentives such

as allowances, VAT deferment on specific goods, accelerated depreciation, andtax
credits for research anddevelopment. These types of incentives tewatd investment
rather than profrt-based incentives like tax holidays and significantly redtced
rates.

Section 4.6 - Corporate Income Tax (Consolidation of Income Tax Exemptions (page

33, Section 4.6, paru vii))
gg:pwc proposis that, any exemptions from income tax should be incorpotated

within the Income tax Act itself. Although consolidating these exemptions is a
positive step, aligning all income tax exemptions may prove challenging in
practice.fnii aifficulty arises because exemptions may havebeen grantedthrough
various legal instruments, such as the Privileges and Immunities Act, Tteaties, and
Host Country Agreements.

Section 4.6 - Corprate Income Tax (Relief from internatronal double taxation)
94.As a guiding principle, the Income Tax Act should as far as possible- eliminate

doublE taxation on the income of resident companies and in particular, where
Kenya offers unllateral relief from double taxation, the credit method tather than
the deduction method should be pioritized as the form of relief.

Justifications
tJnilateraltax credits should be provided to Kenyan resident entities whose income
is subject to foreign taxes. Under the credit method, the foreign taxes paid.by the
Kenyan resident iaxpayer on their foreign income generully reduce.domestic taxes

payibt" on the same income by the amount of the foreign tax. Giving unllatetal
iai credits will encourage Kenyan residents to provide services to non-residents
andpromote Kenya beiiga service center and a holding company jurisdiction.
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Secfion 4.5 - Personal Income Tax
95.PAYE taxbands are to be reviewed and designed for progressive taxation and a

tax-free threshold or personal relief (Section 4.5 Para iii., pg 32).The widening of
tax bands and the trigger point for PAYE should be elevated on an annual basis
based on the inflation statistics and forex depreciation rates.

Jusffication
I. The tax bands are narrow and an individual reaches the top bracket at avery

low income
II. Rising inflation rates and cost of living
III. Increase of statutory employntent contributions
IV. The Kenyan shilling has depreciated by 25% since 2020 when the lower

threshold of KES 24,000 was set

96.Review all financial limits and the tax bands every five years for an inflation
adjustment to mininize bracket creep (Section 4.5 Paras vii. pg 32). Review the

tax exemption thresholds and personal income tax reliefs every three years - MTRS
proposes a S-year review of tax reliefs andbands.ln addition.,align the tax-exempt
thresholcl for per diertrs to the Salaries and Retnuneration Conrmission ("SRC")

rates.

Jusfificafion

Because of the dynamic nature of the Kenyan economy and rising inflation

Align the NationalTax Policy to Medium Term Revenue Strategr (MTRS)
gZ.The newly launched MTRS provides for the exemption front tax of all pension

withdrawals irrespective of a taxpayer's age contrary to the policy guidelines that
provide for the taxation of pension withdrawals. There is a need for the Policy to
be aligned to this proposal.

98.Exemption, if any, from VAT will only be on consideration of Costs compliance
and administration costs. (Sec. 4.6 Paraii,pg. Sa).ln addition to the consideration
of the costs compliance and the adnrinistration cost, the NTP should include
guidelines that are beneficial to the salient sectors of the econonly such as the

m anuf actur er s ) agrrculture, and ex portation s.

Justification:

This guideline might deny VAT exemptions on salient sectors of the econotrry. The

overall intpact is a decline in investments and a decline in revenue for the

Government.

gg.Delete the propos al for a single general rate of VAT and allow for multiple general
rates.

Jusffication:

The Tax Policy should address the need for adjustments of tax rates to reflect
prevailing economic conditions to account for inflation and any other
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unforeseen circumstances e.g., COVID- 79 and global events like the Russia-

Ukraine crisis. A single general rate for VAT will deny the NT the opportunity to
amend the VAT rate with preferentral rates in the event of aneed for the same

such as during global pandemics.

Section 4.6 - Value Added Tax (VAT) (Charyed VAT at par with domestically
prduced goods and taxable sen ices) .

1OO. Delete the guideltne that provides that all imports whether goods or services
shall be charged VAT at par with domestically produced goods and taxable
services.

Justification:

Where importing is necessitatedby the lack of the product or services in the
Kenyan industry, it will be unfair to tax the importation of the same. The
increased cost of importation may discourage the growth of the industries and
negatively affect the economy.

Section 4.7 - Excise Duty
101. Delete the words "other goodS' and rnclude items that should not be charged.

Excise Duties such as food items whether imported or locally madermedicaments,
or a gricultur al - r elate d produc ts among othe rs.

Jusffication

This particular clause in the guidelines is ambiguous and as such mayleadto
amendments to the Excise Duty Act that are detrtmental to Kenyan citizens,
investors, andthe economy atlarge. As such, an amendment to the same will
allow for the Excise Duty to be charged only on the sin items and safeguard
additional taxation on the basic commodities such as food and water.

Further, the guideline is not alignedwith the National Tax Policy objectives of
easing compliance with the tax laws as it's not explicit and simple to interpret.
As such, we propose an amendment to the guideline to improve the cost of
living for Kenyan citizensrincrease comphance with the Excise Duty, and
reduce the cost of Tax Administration for the Government.

Section 4.7 - Excise Duty (Excise Dutypaidon raw materials used in themanufacture
of excisable products shall be offset agarnx the excise duty payable on the finished
goods)
702.lnclude a definrtion of raw mateials in the Excise Duty Act.

Justification:

As is, some manufacturers of excisable products are not able to claim the relief
of the Excise Duty pardon raw materials as there is no definition of the term raw
matenals in the Excise Duty Act. The lack of a defrnition of a raw material and
may lead to disputes between the KRA and manufacturers of excisable products.
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Section 4.72 - Prcdtctabtlify in tax rates andtax bases

103. Tax laws shouldbe applied prospectively rather than retrospectively.

Justification

Changes in tax laws should not be applied retrospectively. In the past, we have

seen retroactive taxes introduced that have subsequently been ruled
unconstitutional on 5;rounds of unfairness'

Secfion 4.72 - Predictability in tax rates and tax bases (Stakeholder engagement
during the review of tax laws and assessment of the impact of the proposed changes

on tax revenue and investment)
104. Amend the NTP to include a sufficient timeline for public participation, such as

three (3) months before the assent of the bills into law.

Justification

The involvement of the stakeholders will allow fbr public participation.
However, the Policy has not indicated the timelines for the same; we note there
are instances where public participation is rushed due to lack of sufficient time
for the sanle.

Section 4.4 - Taxation of the emerging dtg1tal economy
105. Anrend the NTP to provide a new paragraph (YI\ "Rcuiew tax laws to align them

with internittional best practiccs t'm the taxation of tltc cmelging digital cconomy".

Justification

Taxation of the digital econonly can only be addressed collaboratively with the

rest of the world. Unilateral nleasures should be avoided as they result in
unnecessary complexity anddissuade FDI. Kenya must participate in gJobal and
African forums in respect of taxation of the digital econonly. As far as possible,

Kenya should align the local legislation with global agreetttents and precedents

in this area and should avoid unnecessary attetrtpts at re-inventing the wheel

3.2.8 KEI{YA PRTVATE SECTORALLIANCE. GEPSA).
Kenya Private Sector Alliance. (KEPSA) appeared before the Comnrittee on 12th

October 2023 and submitted as follows;

Chapter Four - Policy Guidelines

106. Subchapter 4.7 be arrrended to introduce an eletrtent of predictability by

substituting the temr bxploting' with altcrnative metltods to enhance tax

collection 1., tt e hard-to-tax sectors like the use of;Simplified tax systetrrs for less

fornral sectors, Data Analytics and Artificial Intelligence, Whistleblower Progranrs,

Collaboration with Industry Experts andTax Amnesties and Voluntary Disclosure
Programs

31 lPage
Report of the Departmental Committee on Finance and National Planning

on the consideration of the National Tax Policy.
http://www.parliament.go.kc/the-national-asscmbly/committc es/ t 2/financc-and-planning



Justification

The Policy must embrace innovative methodologies and decisive wording to
address the unique challenges associated withtaxation in hard-to-tax sectors. The

outlined methods offer a pTactical and moral foundation for pursuing enhanced

tax.

107. Subchapter 4.1 Paragraph (vi) should k, rcphrased to tead /Enhance

collaborations and exchinge of information on taxpayers between the National
Government and County Governments by, and within the limitations of, the Data

Protection Act and related Data Protection Regulations.'

Justification

It is vital to follow tlne Data Protection Act, which requires the minimization of
data collection.

1 08. Amend Subchapter 4.5 to widen the tax bands and reduce the margrnal tax tate
to safeguard individuals from excessive taxation and erosion of their purchasing
power and also to reintroduce family relief'

Justification

Head B of the Third Schedule to the ITA subjects income individuals earn to PAYE

at rates rangingfrom 1 Oo/o to 35%. However, the bands are nartow when assessed

against coipaiable countries. In addition, the marginal PAYE taxrate is high. For

instance, tha PAYE rate of 3Oo/o in Kenya applies to individuals earning over KES

32,ggT per month, compared to the equivalent of KES 255,000* tn Ghana, and
approximately KES 2g7,OOO** in South Africa. This points to excessive taxation,
eioaing individuals' purchasing power and ability to save and invest to spur
economic growth. It also reduces Kenya's attractiveness as a destination for top
talent who transfer skills to Kenyans, ultimately detrrmental to our country.
ln addition,the marginal rate of 35o/o is 5% higher thanthe corpotate income tax
rate of 3O%. This means that individuals are taxed at rates higher than
corporations and have a higher taxbaserconsideringthat individuals are taxed on

their gross earnings. In contrast, corporations can claim deductions for the
expenses incurued in producing their income.

1Og. AmendSubchapter 4.S,Parugraph iv to increase the deductible contributions to
savings for retirement.

Jusfficafion
I. Section 22A of the Income Tax Act provides that the deduction in respect

of contributions of an employee tn a year shall be limited to the lesser of
the sum of contributions made by the employee to registered funds in the
year, 3Oo/o of the employee',s pensionable income in the _yeat) or KES

24OrOOO per annttm (or partthereof in case of a part year of service).

II. Whilst inflation has continued to erode the value of money yeat-on-year)
deductible contributions to retirement savings have rcmainedthe same for
over 15 years, with the current cap of KES 240,000 per annvm having
come inio effect from 1 January 2006. This has not kept pace with
inflation, the rising cost of living, the increasing tax burden, and other
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payroll-related levies that individuals, particularly those in forntal
employment, must bear.

110. Anrend Subchapter 4.6 paragraph (ii) to provide for the deductibility of
expenditure incurred by businesses in producing taxable income, even where the
pa5mrent is not taxed in the sanle year. Specifically,the replacement of the word
'that income'with 'taxable income'. Further, the sanre provision should be

amended for outright recognition of necessary capital expenses currently
allowable under the current section 15 of ITA.

Justification.

The proposal under Parugraph ii,subchapter 4.6 (Corporate Income Tax) of the
Policy, which mirrors thelanguage applied in Section 15 (1) of the ITA, confimts
that in the ascertainment of the total inconrc of a person in a given fiscal year,
only expenditure incurred in the production of that income shall be deductible.

The rrratching principle establishedby the phrase 'that inconrc'presents practical
difficulties concerning certain businesses that incur expenditure on income
earned in subsequent fiscal periods. A practical exatrtple is evidenced in the
agricultutal sector, whereby expenses incurred in a specific year of inconte may
not necessarily be matched to inconte earned.

1 1 1. Amend Subchapter 4.6 Paragraph iii to confimr that capital deductions may be

enhanced more than TOOo/o to the extent that measurablebenefits accrue to the
econollly or the general public in line with the Governtrrent of Kenya's policy
initiatives, fbr instance2 alllong other things, the attraction of FDI in specific sectors

or the creation of enrployment opportunities in particular areas/localities.

Justification.

The Policy proposal to cap investnrent allowances at 7 O0o/o of the actual cost of an
investment or asset would unnecessarily limit the possibility of the Government to
provide investrrrent allowances at rates higher than TOOo/o based on emergent
needs to incentivize investnrent or spur growth anddevelopntent in specific sectors

or regions.

772. Amend Subchapter 4.6 Paragraphs (i), be reworded to readl "The tax base for
VAT shatl be on domestic consumption for all goods and taxable scrvices".

1 13. AmendSubchapter 4.6ParagraphsParagraph (ii) to be reworded to include VAT
exemptions below;

I. Projects financed by developnrent partners;
II. Persons with privileges and immunities (in line with international

agreements and conventions) ;

III. Supplies to artrted security forces;
1y. Raw farm produce that has not undergone any processing or value

addition;
V. Live animals, fish and poultrY;
VI. Medicantents;
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VII. Financial services, educational services and social services supplied by
Government or NGOs

Vm. Goods imported by persons living with disability;
Ix. Projects targetinglow-income earners and vulnerable groups in society

Jusffication.

The proposals will effectively delete the First and Second Schedules to the VAT
Act, as there will be no exempt or zero-rated supplies (apart from exports).
This move will significantly increase the costs of basiclessential commodities
cntrcal to the economy's growth and sustarnabllity, such as education,
healthcarc and agriculture (among others). Additionally, they will make Kenya
unattractivefor investments, especially for foreign mantfacturers, which often
set up production units in countries in Asia and Afica.

114. Amend Subchapter 4.6, Paragraph IV to provide that "There shall b a single
standard rate of VAT. Where a preferential rate is granted, it shall be at least 5O

per cent of the standard rate". Even with the above, allowance can be made for
multiple VAT rates, at most three, for specific products in sectors of national
importan ce, li ke agri c u I tu re.

Justification

With the general rate of VAT currently at 760/o, the proposal to have only one
prevarling VAT rate would mean that even for sensitive products, such as

petroleum products, any opportunity to alter the rate as a way to cushion the
economy against shocks occasioned by globaltrends andthe adverse effects of
price increases of these products would be blocked. Further, considering the
economic significance of specific sectors, such as agnculture, it may be
necessary to have multiple VAT rates for products from these sectors. Such a

move would not be peculiar or againstinternational best practtcesrwith several
countries across the globe having various VAT rates for different goods and
services.

1 1 5. Rewo rd Subchapter 4 .6, Paragraph ix to read that the criterion for determining
whether a business firm or other entity is liable to VAT will be the VAT registration
threshold, which will be aligned to the Turnover Tax threshold, which will be

determined basedon the cost-benefit of collecting VAT from small firms or entities.

Justification

The alignment of TOT and VAT registration thresholds represents a progressive
step towards creating an enyironment where businesses can thrive while
ensuring robust tax compliance and revenue growth.

1 16. On Excise Duty under Chapter 4; Subchapter 4.71KEPSA recommends that the
Policy provides criteria for determining excisable goods and services. The

requirements should be based on international best practices. For instance, the
Policy canprovrde as follows:
A. Excisable products shall meet the following criteria:

I. Harmful goods and services whose excessive consumption harms the
health of consumers, the environment,

II. Luxurious products, and
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III. Goods and services whose dentand is largely inelastic.
B. Goods and services shall only be subjected to excise if it is demonstrated

through objective and quantifiable evidence that the preceding critena have
been met. The evidence shall be tabled in parliarttent with the bill proposing
introducing the excise dutY.

Justification.
in addition to setting out the categories of excisable goods, it would be prudent
to spell out the criteria governing the scope of excisable goods and .services.

ThiJ will ensure that excise duty is only imposed on the intended limited range
of products in line with intern ational best practices. The restriction of inclusion
of products outside these categories will prorrrote certainty anrongst the

taxpayers and ensure fairness and sinrplicity in the adntinistration of the excise

duty law.
Communication services are not suitable for excise duty. If they arc to be taxed,
they shoul dbe taxed through regular taxatron purposes, not excise duties that
focus on reducing usage and generatin5; revenues to cotrrpensate for harm.
Communication services have minimal negative intpacts on society and alntost

entirely positive eff'ects, facllitatingtrade, education, healthcare, governntent
services,- etc. They should be encouraged, not discouraged. Additionally,
communication services are now essential instead of a luxury service avallable
to a select few in the current environment.

117. Amend Subchapter 4.7 (Excise duty), Paragraph viii to include categories of
other essential itenrs currently listed in the Second Schedule of the Excise Duty Act,
e.g., persons with disabilities , aid-funded projects, etc. The Policy should also state

the criteria for exetrrpting excise duty.

Jusffication

The Second Schedule of the Excise Duty Act exempts excise duty on nlany
products. The excluded exemptions are critical front a social and economic
perspective and should be included in the tax policy.

118. Insert the following new paragraphs in Chapter 4 Subchapter 4.T,Paragraphs
iii on which guidelines shall guide excise duty;

I. Excise duty rates inrposed on products shall not exceed the optinral
excise duty rate.

II. The optim al rate shall be based on studies conducted by the Kenya
National Bureau of Statistics.

III. The optimal excise duty rates undergo public participation and approval
by the National AssenrblY.

IV. The optinr al tax rate shall be reviewed every three years.

Justification.

The current excise duty law needs to provide a basis for detertrrining excise

duty rates, leaing it open for lawmakers to impose excise duty seemingly
haphazardly. This practice poses a risk of negatively impacting revenue

collection growth/survival of the affected industries, which may adversely

affect employment and econonric development. Introducing a basis for
determining excise duty rates will ensure certainty atrrongst the taxpayers and

promote revenue growth.
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1 19. Introduce a new paragraph ix under Subchapter 4.9 on Tax Administration to
cater to the predictabllity of tax audits as the Policy lacks a statement speaking to
the applicable framework concerning the tax audit process. The Policy will compel
KRA to formulate andpublish atax audit process framework purposed at ensuring
the conduct of tax audits by the KRA is efficient, effective, and predictable with
clearly stipulated timelines, andfurther is guided by conventional audit standards,
methods and processes, including sampling. Such a framework should stipulate
thattaxpayers may not simultaneously be subjected to multiple audits.

Audits should be carfied out after 3 years or once every 5 years. Periods thathave
already been audited should be retained. There should be legislation governing the
process and justificationfor re-audits, which the KRA must strictly adhere to. The
iaxpayer must be issued an audit closure letter where the KRA has not found
anything. Audit teams should remain the same during the pendency of the audit
due to rnternal staff reshuffling at the KRA. Once a team conlmence s an audit, it
must conclude the same, even if they have been stationed elsewhere.

Justification

Under its mandate under Section 5 of the KRA Act and as empowered by Section
59 of the TPA, the KRA regularly conducts compliance, verification and
investigation exercises indicating the commencenrent of the tax audit process.

Through this process, KRA, among other things, monitors compliance, identifies
instances of non-compliance, verifies refund claims, and ultimately assesses and
collects unpaid revenue. This notwithstanding, past and current experiences
indicate that the tax audit process lacks a transparent, efficient, effectre and
predictable frameworkthat taxpayers can rely on with certainty throughout the
tax audit process.

As an rntegral component of tax administration and enforcement and given its
potential time and liinancial cost to businesses if ineffectively managed, the
proposed inclusions will:

I. Increase certainty and predictability amongst taxpayers concerning the tax
audit process, enabling efficient collaboration between taxpayers and the
KRA.

II. Aid in attaining administrative efficiency) a core Guiding Principle of the
Policy, through time and cost savings by both the KRA and taxpayets.

IIL In addition, incorporating and applying conventional audit standards and
principles will maintain simplicity, certainty, and clarity concerning the tax
audit proce ss. Adopting sampling as an audit methodolog y and implementing
intelligent information and document mana3ement practices, for instance,
will reduce back and forth between taxpayers and the KRA audit team,
particularly in the information provision sta8e, which tends to delay the
conclusion of audit processes.

120.T\te Policy be amended to introduce a preamble to Subchapter 4.9 (Tax
administration) of the Policy to provide for the fatr and reasonable exercise of the
KRA's tax admrnistration and enforcement mandate. Specifically, the preamble to
Subchapter 4.9 (Tax administration) of the Policy should read as follows.'
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,,The administration and cnforcement of tax legtslation shall obseruc thc
Guiding Principles of this Policy subjcct to Chapter 4 of the Constitution of
Kenya,ZO|O, and in particular thc ri5;hts and fundamental freedoms so

guiranrccd. To avoid doubt, cnforcing tax legislation shall ensatc rcasonablc
'notice 

be issucd ancl take cognizancc ol'disputc rcsolutiott mechanisms auailablc
lo taxpaycrs."

Justification

Article 20 of the Constitution of Kenya, 2O1O confirnrs that the Bill of Rights

applies to all laws and binds all State orSans and all persons. This includes the

KRA, the regulatory body ntandated with collecting, administering,andenforcing
tax legislati,on by Section 5 of the Kenya Revenue Authority Act, 1995 ("the KRA

Act").
lncorporating the rights andfundamental f'reedonts guaranteed under Chapter 4
of the Constitution of Kenya,2O7O, in the Policy will aid in codifying the same

within Kenya's taxation framework. This will bring to the forefront and support
the protection and guarantee of taxpayers' rights in tax revenue adnrinistration
and enforcement, bringing critical stakeholders in revenue administration.

121. Insert sub-chapter 4.77 paragraph iv a sub-patagtaph I that reads;

,(Negotiate bilateral, rnultilateral, regiotral and international tax agreements

based on a model tax treaty developed by The National Treasury in consultation
with key stake holders including LSK. ICPAK, KEPSA, I(AM and subjected to a
rigorous public participation process"'

The process should be guided by the fbllowing principles;

,, (ii) Old DTAs, should be renegotiated to keep pace with the current business

realities".

Justification

Kenya's tax treaty network is shallow and inconsistent. Currently, there are no
more than 20 DTA's in force. The bulk of the old crop of DTA's gives up a lot
of taxing rights. For instance,, all DTA's fashioned along the OECD model

allocateiaxing rights to the country of residence which cannot be Kenya. DTA's

fashioned along the UN Model provide for shared rights and an elaborate

methodology of elimination of double taxation while sharing the taxation
rights.

Kenya being a service and technology-receiving country requires strong and.

cleir provisions on withholding tax. A lot of payments are made in the form of
Management and Prof'essional f'ees. The model tax treaty must as a matter of
policyiontain articles on Professional and manaSenlent f'ees, and Other Inconre

articles fashioned along the UN Model tax convention

3.2.9 RSM (EASTERN AIRICA) CONSUTTING LTD.
RSM (Eastern Africa) Consulting Ltd appeared before the Comntittee on 72th Octobet
2023 and submitted as follows;
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7ZZ.Sectron 1.3(vii) Acknowledges the need for public participation in the
formulation of tax laws and principles. The NTP however, does not provrde any
mechanisms for the implementation of the same, nor does it provide any gurdance
on the importance of public participation in fbrmation. For example, the recently
introduced Finance Act 2023, underwent discussions with relevant stakeholders
before being debated in the National Assembly. However, when the resulting
Finance Act was enacted, the stakeholder en1a1ements were not considered,
especially on the issues of the removal of the preferential rate of VAT on petroleum
products, andthe introduction of the Affordable Housing kvy.

123. Section 1.5(viii) adopts the tax canonof neutrality, wherein the tax system shall
minimize discrimination in favor of any economic choice. The stakeholder is of the
view that the current legislative changes andproposals placed before the National
Assembly, put a large portion of the tax burden on employers and employees to
fund various government projects. This goes against the tenet of neutrality.

Section 4.7 - Hardto tax sector.

724. T\rs is not in line with the purpose of the NTP, which is to create certainty and
offer guidance on tax measures.

Section 4.5 - Personal lncome Tax.

125. Section 4.5(iii) be amended to include the expansion of tax bands, revision of
personal relief /tax-free amount and review of income tax every 3 years.

Jusffication.

The currentbands for PAYE are too narrow,with individuals quickly graduating
from one band to another without much relief. While the policy allows for
reviews of the bands and rates every 5 years, the stakeholder recommends 3

years as it would cushion individuals a1atnst the adverse effects of inflation.

126. Section 4.5(iv) be amendedto addafter "EETmethod of taxation as well as ocap'

for improvingprogressivity to be reviewed every 3 years. Delete "progressive rate
structure"and replace it with "preferential rate structure, subject to attainment of
retirement age"

Justification

Regularly reviewing the caps will make the sector more attractive thus
promoting a saing culture. Excess pension contributions have already been
taxed at the point of contribution and therefore taxing them again at the point
of withdrawal would amount to double taxation of the same income..

Section 4.6 - Corporute Income Tax.

727. Section 4.6(iii) be amendedto add the following proviso:

"Save in instances where there is a need to promote investment in the public
sector"

38 lPage'
Report""',",::[::T".1;:l^",?#1'ff :l[]ffi T;xi:ii"'i:"'Pranning

http://www.parliament.go,ke/the-national-assembly/committees/ t2/frnance-and-planning



Justification.

By restricting capital alTowances to not exceed 700o/o of the investment, the
government will not be able to offer measures to promote investments in sectors

thatrt wants to grow.

728. Delete Section 4.6(v)

Justification

Allowing preferential tax rates fbr entities in the sectors in which the
governnlent wishes to grow would encouraSe increased investntents.

129. Section 4.6(viii) be antended to include the following proviso;

,,In the event that there is a DTA in place between Kenya and the domicile
country of the non-residcnt the rates prcscrikd in the DTA will prcuail"

Jusfification.

This will align it with the treatrnent of dividends paid to non-residents.

130. Delete Section 4.6(ii), (iv) and (v).

Justification

Exemptions to be granted only on consideration of costs of contpliance and
adntinistration costs make it too ambiSuous andvag;ue as what cost is considered

high will leave taxpayers in confusion. Further, puttitrg this in place will
eff'ectively delete the First and Second Schedules of the VAT Act.

This move will signifi cantly increase the costs of basic commodities that are

crttical to the growth and sustainability of the economy such as education,
he althc ar e and agricultu re.

Section 4.7 - Excise Duty.

1 31 . Section a.7 $1i) be amended to read;
,'In addition to the abovegeneral principle of charging excise daty, excise duty
shall fu charged on luxurygoods and other harmful goods to public health to
raise revcnue to facilitate the govcrnment funds the budgctcd priorities
programl'

f)elete ,(the Government may from timc to timc rcricw the 5;oocls and serviccs
subject to cxcise dut/' and replace it with:

,rThe govcrnnrcnt may rcview thc 5;oods and serviccs subject to cxcise duty
every 5 years"

Justification

Introducing excise duty on communication services in this global of technology
and digitilization def'eats the purpose of tax, and Soef agatnst the

Governnrent's ICT prorrrotion principles. Additionally, having a proviso
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enabling the chargeability of excise duty on any goods to raise Government
revenues leaves the chargeabllity of excise duty open to abuse and defeats the
purpose of both tax and policy by creating ambiguity anduncertainty.

The term luxury goods needs to be defined, as the term is highly subjective
leaving it open to misinterpretation.

The review period needs to be specified to promote certainty and stability in
the tax system.

S.2.IOASSOCIATION OF GAMING OPERATORS KEI{YA (AGOK).

In a meetingheld on 72th October 2023, the Association of Gaming Operators in
Kenya submitted as follows concerning the NationalTax Policy.

132. AGOK recommends that, the government adopt a single tax called the betting
and ganingtax and abolish the withholding tax. Further, the government should
increase betting and gamingby 9o/o to cap it at 24o/o to accomnrcdate the abolished
taxes. A comprehensive refbrm of the Gambling Industry tax policy in Kenya is
proposed by the Association of Gaming Operators of Kenya (AGOK), to introduce
a straightforward andtransparcnt tax system for the Gambling tndustry operators,
which in turn would allow them to operate more profitably and generate greater
statebudget revenues combined with more job posts and stronger CSR practices in
the local market.2

733. The following are the proposed amendments to NTP that would benefit the
industry and the national economy in the short term.

I. Abolishment Withholding of the Tax and Excise Tax proves to be

uncommon in most tax-friendly markets.
II. Introduction of a straight forward and transparent tax policy with the

Gambling Industry operators taxed atthe single GGR Tax rate of between
2Oo/o and 24%.

III. This will take care of all the abolished taxes and taxed once and easily to
resolve the perpetual taxation challenges faced by the industry

Justification

The gamblrng and betting industry in Kenya is already burdened with excessive
tax obligations, thus the increasing excise taxes will lead to the shutting down of
business activities by legal gambhng andbetting operators, encourage the boom
of the illegal market and consequently result in a reduction in revenues of State

treasury. Players are already switching to Off-shore betting and gambling
activities.

S.2.LIASSOCIATION OF KEI{YA TNSURERS (AKI).
The Association of Kenya Insurers (AKI) appeared before the Committee on 72th

October 2023 and submitted as follows;

Section 4.6 -Corporute Income Tax.

134. Section 4.6(i) indicates that the taxbase for Value Added Tax (VAT) shall be

domestic consumption of all goods and taxable services. The Stakeholder sought
to amend the section indicating that, under the Medium-Term Revenue Strategy
(MTRS) by deleting section (e) that seeks to introduce VAT on insurance services.
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Justification.

It is noteworthy that VAT is a consunrption tax andthe ultimate consumers in this
case are the policyholders. The stakeholder reconlnlends that the above proposal
would significantly hurt the insurance industry and will become

counterproductive due to an increase in the pricing of insurance products, low
level of insurance penetration, capital solvency ratios and Admtnistrative
complications in the Implementation

Section 4.7 - Excise Duty.

135. Section 4.7 subsection (ii) speaks to chargin5; excise duty to various aspects but
is silent on Financial Services. The Association reconllllends that the existing
provisions with respect to Excise Duty on Financial Services be maintained.

Justification.

The insurance reliefs allowed have a nrultiplier effect on the economy as the

growth of the insurance sector creates direct and indirect enrployrrtent, ntore
taxes fronr businesses and above all protection of the insuring public fronl any
unforeseen risks. Therefbre, the Governnrent should not only maintain but also

consider anincrease in the current relief onlife/health/education covers as well
as consider the inclusion of other equally important insurance covers such as

funeral insurance and personal accident covers.

3.2.12ICHIBAN TAX & BUSINESS ADVISORY LLP.

ICHIBAN Tax and Business Advisory LLP appeared before the Comtrtittee on 12th

October 2023 and subrnitted as fbllows:

1S6. The National Tax Policy is a good step in realizingthe country's dream of having
an effrcient and fair tax system that prontotes equity in tax administration and a

predictable tax environme nt.

737. Frequent and unpredictable changes to the tax law violate the principles of
certainty and sinrplicity of tax. It makes contpliance andenforcentent an expensive

and dartnting affair, both fbr taxpayers and the Kenya Revenue Authority (KRA).

Basis of Taxattonfor Gaming Operators

138. The basis of taxation for operators in the betting sector should be the Net Gaming
Revenue (NGR) which is the positive difference between stakes and winning
payouts to the punters. An NGR-based taxation regime nreans that the sector will
atiract multiple operators in the local market and channel resident players to these

operators, securing revenues for the tax adnrinistration.

1 3g. Due to the vast variety of gaming products on offer, there is no practrcal way to
legislate for stake taxthratwould provide uniforur taxation between operators and
cl6.ar application of taxes. Any impletnentation of stake tax is bound to not work
or

140. decintate a major patt of the industry.
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Tax Rate

741.ln line with the stated objective of achievingtax panty in EAC andto avoid the

deleterious tax arbitrage eifect, Kenya should align to the NGR tax base and the
rate of between 75 and 2Oo/o of the NGR.

Tax on Winnings

742.lnternatronalbest practice is that punters are either not taxed on their winnings,
as is the case in the UK, or if they are taxed, then the winning is deemed to be

income for which the punter has incurred expenses and losses. This would align
with the fundamental concept and principle of taxing the income earned after
grantingcredit for expenses and losses incurred rn earning that income.

143. Etiminating taxes on winnings in favor of NGR has the added advantage of
eliminating disputes arising from interpretation of "winnings" which depend on

the game or bet under consideration.

3.2.1SERNEST & YOTING (HD.
Ernest & Young appearedbefore the Committee on 72th October 2023 and submitted
as followsl

Chapter Four - Policy Guidelines

144.ln relation to Chapter 4- Policy Guidelines, the stakeholder proposes to
Introduce a new srtbparagraph as follows:

,,(vii). Explore ways of enhancrngtaxation in the agricultural sector by
conducting exteniive research to determine the optrmal tax structure for
different fields/ scale of agriatlture" .

Justification

In the agriculture industry, the agricultural sector is not a hard-to-tax sector.

There rs*already a tax regime for taxation of income from agticultural activities
Therefore, the policy should be accurate on the target. The government should

also conduct extensive research to establish how to cluster agrrculturalby scale/

nature in abid to improve productivity for tax considerations.

New Proposal

14 5. They proposed an introduction of a new subparagraph xiii to rcad as follows:

,,Taxpayers encouraged to take up voluntary tax disclosure procedure on all
taxes every three years where penalty and interest will be waived"

Justification

With the repealing of the provision of apphcation of waiver of penalties and

interest under thetax Procedures Actr 2075, a periodic waiver of penalties and
interest will be a welcome move for the Sovernment to allow taxpayers with
justifiable or erroneous penalties and interest to have an avenve to seek exemption.
In addition , awaiver progtamme encourages revenue collection.
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746. On Tax bands and rates, to promote progressivity, they proposed that the policy
should provide for more taxbrackets at lower rates with a ntaxintum of 30%. The

current rates seenr to dump all inconre on the highest tax bands which would be

deemed non-progressive and un-just to lower incotne earllers.

Justification

This reduces the propensity to save and consunle and indirectly affects
consunrption tax. In addition, the relief amount can be restructured to have a

nrininrum amount and an allowance for higher relief this can be supported by
work-related expenses, subject to a certain ceiling.

747 . lJnder the Excise duty, Ernst & Young proposed for inclusion of fees on financial
services. The policy highlights the goods and services subject to excise duty but
does not include financial services.

Justification

To provide clarrty on the goods and services subject to excise duty.

148. Additionally, on Tax Administration they proposed thatthe Government should
be required to publish, on an annual basis, the revenue collection based on sector
performance and how the money was applied.

Justification

This will create transparency.

749. On predictable tax rates and tax bases, they proposed the amendment of
subparagraph (i) as follows:

" [Jndertake a comprchcnsive rcuicw of tax laws cvery three years to align with
othcr Government policies. Thc comprchensive reuicw sltould bc rcstrictcd to
items such as investmcnt allowances/incentives and targeted sectorial
incentives among others which require a substantial period to make a return
after the initial investment. The reuiew by thc government should be
accompanied by a report detailing thc considered impact of the proposcd
changcs in terms of tax revcnue, development, investment, employment and
cconomic growth. Evcry year, minimal tax changes guided and within the
cxpectation as set in the policy should be introduced. This is on the
understanding that the economic situation may be volatile requiring
in tertren tion through tax change. "
Justification
Five years is a long time. The policy guidelines should give roont for downward
interim adjustrrrents /medium-term budget in exceptional circumstances or
reduce the number of years to 3 years. Tax laws are always changingandwith
the econorrric outlook continuing to be nrore unpredictablera three-year period
is a more flexible adjustnrent f'ranrework.
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150. They proposed a new paragraph - Environmental intervention

Jusffication

A healthy ecosystem is the bedrock for sustainable economic growth. We are
living in an era where matters of environmental sustainability cannot be left to
the periphery. The tax measures should be aimed at reducing emissions,
encouraging carbon neutrality, tackling climate change as well as raising
revenue.

151. On the Implementation Framework, they proposed that the National Treasury
section shoutd be expanded to include the following addinonal roles:

o Conduct studies/research and impact assessment of any proposed tax
changes before they are tabled before the National Assembly for
discussions.

o Identify gaps/conflicts within the tax laws.

Justification

Conducting research and studies will aidthe National Treasury in determining
whether a certain tax measure will be an externality in the economy as much
as it is a move to increase revenue for the government.

152. Additionally, the Section under the Kenya Revenue Authority should be amended
to include the followinS new paragraphs under the roles of the KRA.

o To ensure proper record keeping and efficient handover when there is a
change in KRA officers.

o KRA should put in place a system that facllitates upgrading/updating of
taxpayerc'data.

o Ensure thatit maintains a centralizedrnformation repository of tax matters
affecting a specific taxpayer for referenceby all officers.

Justification

To enhance tax administration andtax compliance and minimize duplicatton
of efforts and multiple requests for information from different KRA officers
from the same taxpayer.

153. Under the Ministries, Departments and Agencies, the stakeholder proposed the
expansion of the roles of the Ministries, departments and agencies to include;the
Ministry of Education (MOE) should introduce taxation curriculum from
rntermediate / pnmary to te rtiary in stitutions.

Jusffication

This will lead to the early inculcation of appreciation of tax compli ance and its
long-term contribution to economic growth and development. As it stands, a

majority of citizens and residents may not appreciate the importance of tax
compliance.
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754. L1nder the Judiciary they proposed that therebe an alignment of the tax dispute
resolution piocess with intern ational tax processes such as the adoption of Mutual
Ap;reement Procedure

Jusfificafion

The BEPS Action 14 Minimunt Standard (MAP) seeks to improve the resolution
of tax-related disputes between jurisdictions. Adoption of MAP will increase

efficiencies and improve the timeliness of the resolution of double taxation
disputes.

3.2.1 AY.PMG EAST AFRICA.
KPMG East Africa appeared befbre the Cotrrutittee on 72th October 2023 and
submitted as followsl

155. The draft National Tax Policy under Chapter 414.6 paragtaph V proposes to
phase out preferential corporate tax rates. The justification is that these

preferential taxes have contrlbuted to tax loss through tax base erosion and
pref'erential treatnrent to businesspersons by the government. In the

irrrplementation of this propos al,the governlllent should consider rrraintaining the

preferential rates lbr Special Econonric Zones (SEZs) and Export ProcessingZones

ifpZs). The governnrent should also not phase out the tax breaks that are nteant
to bring in fDf . Just like therc are different PAYE bands for taxation of a range of
incomes, the Treasury should consider adopting a similarly tiered CIT systenr for
companies, depending on their profile and sector

Justification

The preferential tax rates especially in the SEZ and EPZ often put in place to

encourage economic growth and job creation. Lower tax rates can incentivize
businesses to invest, expand, and hire more employees. By phasing out these

preferential rates, the government might discourage such economic acfivities,
which could ultimately harm the overall economy.
These changes proposed by the National Tax Policy will also go against the Finance

Act, 2023 -hanges that sought to inrprove ntarket access fbr goods originating
f'ronr SEZs andEPZs.

The government has stated that they are inrplementing a targeted approach to
investlrent in cettarn sectors. The Sovernnlent has stated that they are

implentent ing a targeted approach to investntent in certain sectors.

Preferential rates can make a coutrtry more attractive to multinational
corporations, leading to foreign direct investtrtent and econontic developnrent. If
a go'oe.nment eliminates preferential rates, it may put itself at a disadvantage
cinrpared to other countries that continue to offer lower tax rates, potentially
leadingto a loss of business to other nations.

Section 1.5 - Simplicity in Administration andTransparency
156. The administration of taxes should also be streamlined to faclhtate enfbrcenlent

and corupliancerultirrrately fostering transparency and benefiting all stakeholders.

Kenya's national tax policy should encourage the simplification of administration
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which will enable both tax authorities andtaxpayers to collaborate effectively. This
witl further ensure efficient revenue collection without imposing undue
admimstrative challenges on taxpayers when it contes to collectingand remitting
taxes to the tax authorities.

Jusffication

The NTP should emphasizethatKenya operates a self-assessment regime. Over the
years, the tax legislation has nroved away from this founding principle with an
emphasis on the deployment of the agency model for the collection of taxes.

While the KRA has the mandate for the enforcement of the legislation on the
collection of taxes and is handsomely funded to carry out this mandate, the
deployment of the agency model is an abrogation of this mandate, resulting in
taipayers being overburdened with the responsibility for collection of taxes for
which there is no reward yet the penalties for omissions are 9taYe.

An example is the latest requirement to remit withholding tax to the revenue
authority within a S-day period which poses ahuge adninistrative challenge for
banks. Banks accrve interest on customer deposits dally andgiven the requirement
to account for withholding on the earlier date of payment or accrualrthe five-day
deadline for remittance of tax is a nightmare.

The KRA's investments in technology should be accompanied by a reduction in
agency taxes since the KRA can track transactions and uncover potential revenue
leakage loopholes. The NTP should provide a timefuame for the elimination of the
local agency taxes to ease the administrative burden on taxpayers.

Certainfy and Predic tabrlity
757. Certainty and predictabitity in tax policies provide a stable and consistent

environment for businesses and investors. When tax laws andrcgulations remain
relatively unchanged over time, it allows businesses to plan their investments,
expansion s, and long-term strategies with confidence. Investors are more likely to
commit capital when they can anticipate the tax implications of their investments.

Jusfifications

The NTP should insist on certainty within the tax policies beingput forward. An
example of frequent changes in the tax policy is clear from the changes to the VAT
legislation on the taxation of exported services which have evolved as follows:

V. Prior to the Finance Act 2021, the exported services were zero-rutedfor
VAT purposes. Under this regime, exporters of services were eligible for
refunds of input VAT incurred to provide their services. The Finance Act
2027, removed the services from the zero-rated to the exempt category.
Under this regime, the service providers could not claim the input VAT
and were expected to deregister from VAT.

VI. Frnance Act 2022, transf'erred the export of services from exempt to
taxable at 760/o.

VII. The service providers were not expected to register for VAT and start
chargingVAT on their services.
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VIII. Finance Act 2023, the export of services has now reverted to the zero-
rated category

For a country that aims to be the regional base for services, such inconsistencies in
tax policy are abig red f1.ag. The National Tax Policy still does not clearly state that
the ixpoit of services is zero-rated. The policy should provide fbr equity in the

treatm-ent of services and goods and also be consistent with Government policy to
position Kenya as aregionalhub.

Public Engagement
1S8. The nitronal tax policy should ensure public pafircipation in the process of

proposing changes to tax legislation as this is essential for transparency,
account{bility, and denrocratic Sovernance. The national tax policy should
prioritrze aciine involvement and careful consideration of stakeholder input
duringthe public participation stage as one of its fundamental principles.

Jusfification

While stakeholder partrcipation is provided under the constitution of Kenya, the

same has not been very saucertul due to a lack of proper structures and
accountability. Currently, the Governntent engages stakeholders in enacting tax
laws, but nrost of the suggestions are ignored without any justification.

Responsibilities of Stakeholders - Outsize role of the KRA in tax policy Fotmulation
t S6. For the orderly and sustainable developtlent of Kenya's tax system, the National

Treasury has the prinrary responsibility fbr tax policy nratters, including initiating
proposais fbr amendntents to tax laws. This arnt of governnlent should coTlabotate
with relevant stakeholders in carrying out their ntandate responsibly. This ensures

that the tax policy is consistent with the econontic policies and priorities of the

Government. The role of the KRA, like other stakeholders in the tax ecosystenr,

should be limited to subrnitting views for consideration. However, most of the

policies are formulated by the KRA which explains the shift in taxation to tax

collection without adequate consideration of the impact of the tax measures on the

econonly.

Justification

When reviewing new policies based on stakeholder comments, the KRA should not
play a dominant role, given their inherent bias towards tax collection. Instead, a

balanced perspective fronr all stakeholders should be sought, with all inputs
receiving due ionsideration. This principle should be pronrinently enrph asized in
the national tax policy. Fufthermore, to enhance the collection of tax responsibly,
tax incentives or waivers should not be arbitrarrly ternrinated except as provided
in the enablinglegal fuamework or treaties at the tinre of creation.

Finally, within the national tax policy, when it cotnes to defining responsibilities in
tax coilectton) a clear position should be established regarding the necessity of
allowing areasonable transition period, typically rangingfrom three to six ulonths,
before the implementation of a new tax.
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Limiting reformation of the scope of excise duty and controlling of multiplicity of
taxes and levies
160. Expanding the scope of excise duties and levies without clear limits canleadto

excessive taxation,burdening taxpayers with additionalfinancial obligations. By

restricting the scope, policSrmakers can ensure that taxation remains fair and
equitable. The NationalTax Policy should define the role of the excise tax regime
and restrict it to specific goods and services.

Justifications

This concern arises from the expansion of excise duty, which originally targeted
the regulation of harmful goods but has evolved to encompass various goods,
services, andnotably, fees earnedby financral institutions. The National Tax Policy
should establish a clear framework for the excise tax regime, confining its
application to specific categories of goods and services.

Additionally, the imposition of nrultiple taxes on the same incotne, such as VAT,
withholdingtaxrand excise duty on credit card services, can be seen as excessive
taxation as well as a move that increases the administrativeburden on taxpayers.
A tax policy should encovrage tax compliance by promoting fafu and reasonable
taxation which will in turn promote investment in the country.

Global bestpractice
1 61 . Anoth ir rmportant aspect that the National Tax Policy should emphasrze is the

adoption of global best practices in shaping tax legislation in Kenya. It is

imperative that, as Kenya strives to become a progressive economichub, we align
our tax regime with international standards and rentain responsive to global
developments.

Justification

This can be exemplified through various instances, such as the implementation of
local transfer pricing rules based on the OECD Transfer Pricing Guidelines, the
courts' utihzation of the OECD VAT guidelines in resolving cases related to the
export of services, and the incorporation of the OECD Model Tax Convention in
Kenya's double tax agreements.

Regional competitiveness
162. T"he National Tax Policy should assertively advocate fbr the Government to

consistently undertake reviews of domestic tax policies, with the overarching aim
of sustaining the most competitive tax legislation in the region, ultimately
fortifying Kenya's role as a piv otal r egional hub.

Justification

These periodic reviews are essential to guarantee that Kenya maintains a tax
framework that remains competitive within the regional context, contributing
significantly to its stature as ahub for diverse economic activities.
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3.2.151AW SOCIETY OF KEI\rYA (ISK)
Law Society of Kenya appeared before the Contmittee on 72th October 2023 and

submitted as follows;

163. Amend the NTP under the Executive Summary to include taxpayers as

Stakeholders.

164. Section 7.4 be amended to include "(vii) to faclhtate collection of taxes in a
manner that allows business to thrive as a means of enhancing collection".

Justification.

When revenue administration is too harsh with enforcement mechanisms, they
make investors stop investing thus causing businesses to shut down.

165. Section 2.2 be amended to include tax awareness and sensitization programs as

the role of the Tax Administration.

Justification.

The section only captures the goal of the collection but does not take the role of
educ ation and awareness.

166. Section 2.27 be amended to include Taxpayers as key players in the Tax

Administration.

Justification

The Policy does not recogntze that the taxpayer in self-assessment participates
in tax administration.

167. Section 2.2.1 (c) be amended to include the role of the National Assembly as the

w atchdog for checks and balances.

Justification.

The National Assembly does not oversee the administration of tax laws, but
through their Select Committees, they ought to play an oversight role.

168. Section 2.2.7 (d) be amended to include the definition that the Tax Appeals

Trlbunal plays a highly specralized role and a more informal forum for ease of
taxpayer access. Further proposes to include that the Judic]ary creates
juriiprudence on tax laws thus lends clarity to legislative interpretation.

Justification

Limits the description and the role of the Tribunal. The role of the policy is not
exhaustive.

169. Section 2.2.3(11) be amended by deleting the statistics for FY 2O2O/ 27 and the
conrpliance percentage. Further, the section be amended to ensure that tax
administration tools and technology are user-friendly and easlly accessible to

49 lPage
Report of the Departmental Committee on Finance and National Planning

on the consideration of the National Tax Policy'
http://www.parliament.go.kelthe-national-assembly/committees/ lq/ finance-and-planning



taxpayerc and ensure rationahzation of taxes to avoid 'double taxation' on the
same items.

Justification.

The Statistics contained therein may not be relevant to the policy document in
the subsequent years since the document is for posterity. There is an element of
illiteracy, and some forms and online tools are not user-friendly. This is to
encovrage compliance.

170. Section 2.2.3(11i) be antended to include a role in tax administration for ensuring
capacity development, Tax sensitization and provision of technology tools to
taxpayers.

171. Section 2.2.S(iv) be amended to include the following provisions;
I. Ensure the refund process is clearly understood by taxpayers.
II. Ensure the refunds are paid within the shortest penod not exceeding 6

months.
III. National Treasury and KRA to set a designated account for processingand

settling refunds.

Justification.

Businesses suffer from the lack of cash flow that is caused by the Revenue

authority holding on to colossal amounts of money that could be invested back
into the business andfacilitate expansion.

772. Section 2.2.3 be amended by deletingthe paragraph thatbegins 'The average
time taken ...89 days in FY 2019/20.....Billion revenue. Additionally, the section
be amended by introducing a new provision that states the Alternative Dispute
Resolution Mechanism that is provided under tax legislation to have an
independent facllitator rather than KRA facilitators.

Justificafion

The current ADR, KRA facilitators do not demonstrate independence or have the
necessary neutrality to facihtate the process.

173. Section 2.3 be amendedby introducing a new statement that "Article 2(5) and
(6) of the Constitution of Kenya 2O1O states that any treaty or convention ratified
by Kenya shall form part of the law of Kenya under this Constitution".

Justificafion.

The Tax Administration shall treatthe tax treaties with the sanctity they deserve
because they are binding to Kenya.

174. Section 2.5 be amended by deleting the whole section

Justification.

These numbers and statistics will soon no longer be relevant as this is a policy
document that is to provide guidelines for posterity and reports that are specific
to a particular pedod may not be relevant since the document is subject to
amendments to reflect the latest trends.
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175. Section 2.601) be amended by introducing a new Paragtaph;

,'Tax incentives can attract investrnent to a country. Other bcnefits of tax
incentives include increased employmcnt, a higher numbcr of capital
transfers, rescarch and tcchnology development, and also an improvement to
less developed arcas"

Justificafion.

This Policy document seenls to frown on tax incentives, yet they are positive

stinrulatois of investment and growth of the econonly. Among the positive, if
implemernted and designed properly, tax incentives can attract investntent to a
countrY.

176. Section 2.6 be antended by including a new Clause (vi) Lack of taxpayer
awareness of rights and obhgatron and clause (vii) lack of skilled representatives

in negotiations for tax treaties.

Justification.

Taxpayer is neglected in terms of awareness. Those who attend the conf'erences
to create the Treaties nlay not be tax experts.

1 7 7. Sectio n 3 .2(r) be amended by deleting the Section. uExplore ways of enhancing'

Justification.

Tltte agricultural sector is fragile and needs to be supported with incentives thus
ntore tax breaks to encourage growth in the Sector.

178. Section 3.7(ii) be amended to give nrore clarity to the tax bands issue to specify

the benefits or give reasons for the increase in the bands.

179. Section 3.7(iii) be redrafted to give clarity and benefit.

180. Under section 3.7(iv), the mischief to be resolved should be statecl so that the

cure this presents is understood.

181. Section 3.7(vi) (vii) be antended by deleting the parugraph (vi) and (vii).

Justification.

It may not be possible to have all exemptions under the income tax act, fot
example, Doubie Taxation Agreenrents and other treaties may grant exemptions
and, ihe Constitution of Kenya 2O2O recognizes treaties as forming part of
Kenyan law. These provisions would appear to be overriding any other laws
which may also bevahd.

182. Amend Section 3.8 (v) (VI) to provide for the definition of the terms 'Use and
Consumc' which are the terms used to define the tertrt 'service exported out of
Kenya'.
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Justification.

This has been the backbone of disputes in matters touching on exported
services.

183. Section 3.9(iii, d, e) be amended by deleting "fuel and Communicatton" from
the general list of goods subject to excise.

Justification.

Fuel is an essential commodity. It should not come under the same classification
as harmful goods. Communication is also an essential product or service and is
also a necessity.

Chaptu Four - Implementation

184. Under chapter four on the subject of Implementation of the NTP, KRA and
Treasury ought to enhanceTaxpayer education and sensitizatron.

3.2. 1 GANJARWATLA & IGIANNA.
Anjarwalla &Khanna (ALN) appeared before the Committee on 72th October 2023
and submitted as follows:

153.The Policy as drafted does not articulate the issues of all the diverse
stakeholders. The draftPolicy articulates the issues only from the perspective of
the revenue collector. Not rnuch focus hasbeen given to the taxpayer andtllre
challenges they have faced with the current tax system

754.The Policy should try to espouse the taxpayer as the primary focus of all tax
collection efforts and extend some discourse reviewing the challenges of the far
taxpayers and addressing the concerns, they may have which increase the cost
of compliance and inhibit economic development.

Section 1.5 - Guiding Principles

155.The policy fails to incorporate key constitutional guiding principles for the
Kenyan tax system. Further, it does not make or provide for empirical tesearch
to1rr', carried out prior to changes in tax laws or prior to inrputing new taxes in
our tax system.

156. ALN proposes that during the formulation of any new tax measure, various
institutions such as the National Treasury and the Parliamentary Budget Office
should be tasked with undertaking extensive research andbe requfuedto table
data supporting the need for the tax change,the revenue expected to be yrelded
carefully from the change andthe costs/administrative requirements needed to
the tax.
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Review of tax laws every five Years

1 57. The stakeholder supporte d the proposal to have a comprehensive review of tax
laws every five years to align with the policies and priorities of the Governtrrent.

They further propose that;
L There be a transition period before the introduction of any new rneasures

atleast six to twelve months before any new tax measure is implemented;
II. More clarity is required on specific areas that will be a'ifected by the five-

year review tinreline such as tax bands and tax incentives to be reviewed;
and

III. A clear description of what constitutes a new tax measure and a clear
process before a new tax trreasure is legislated into law.

Guidelines on public parttcipanon

158. The policy does not elaborate on structures to be tn place for public
participation throughout the entire stage of fornrulation of the tax proposal.
iurthei, it does not specifically ref'erence key institutions that particrpate in the

law-lraking process. They propose entrenching a public participation
franrework that is critical to a properly functioning tax systenr.

lsg.Parliament should also be involved in monitoring the intplementation of the
policy.

3.2.17BOWMANS LLP.
Bownrans LLP appeared before the Comnrittee on 72tn Ocbber 2023 and subnritted
as follows;

160. Under the Management of Tax Expenditure, the Policy has stated that the
Government intends to reduce its tax expenditures by antong others eliminating
ceriain exemptions that are economically inefficient, inequitable and add to the

complexity of the tax system. However, it is not all exenrptions that are

econonically inefficient as the Policy supposes. For exanrple, investment
deduction aliowances, which are at 150% when atr investtrtent is ntade outside

Nairobi and Monrbasa counties have ellcouraged nunrerous Investntents in
counties outside Nairobi and Mombasa. The committee should note that oYet a

third of the country's gross domestic Product (GDP) is from Nairobi and
Montbasa counties.

161.Due to the investment deductions allowances, investments in varlous sectors

have been ntade thereby increasing development in Counties such as Kajiado,
Kianrbu County, Machakos county and Nakuru County altlonS others whilst
also distributing wealth to other regions of the country.

Justification.

The Government should consider not doing away with the incentives as the

incentives by themselves, do not encourage investntent. Other issues such as

cost of credit, availabllity of cheap electricity, lack of competition front cheap

imports and ease of doing business contribute to the making of a successful
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investment. The government should be more pragmatic and consider a multi-
sectorial reyiew of the business enyironment to identify and address systemic
barriers that as a whole impede private sector growth in Kenya.

Predtctabrlity of the tax system

162.The NTP has indicated that Kenya's tax regime is extremely erratic and
unpredictable. This has become rampant in the last few years where certain
provisions by way for example, the provisions in the VAT Act relating to
exported services were initially zero-rated (OVd for VAT purposes, then
exempted from VAT, afterwards they were standardrated (at 160/o) and are now
zero rated (Oo/o) for VAT purposes.

163. The impact of the unpredictability is that investors do not have confidence in
making investment decisions since there is a likelihood that the provisions of
the law that they relied on could be repealed or amended to the detriment of the
investor. Therefore, we commend the Government for recognizingthe problem
arising from a lack of a stable tax system. Nonetheless, the Government should
also consider the following:

I. To ensure that investors are not caught off guardby abrupt tax changes,
in case there is a real need to make ataxchange, the Government should
include grandfathering provisions in tax amendment provisions which
ensure that those persons who made the investments with certain tax
provisions are cushioned from the negatle impact arising from the
changes in the tax provision; and

II. Tax changes (if any) should only be made in the most critical of cases

for example, when the country needs to respond to a natural calamity,
an event outside the control of Kenya (such as the Russia-Ukraine
conflict), or a pandemic (such as COVID -79) and any other event that
urgently requires government intervention to mitigate the impact to the
Kenyan citizens.

Section 4.'1, - Hardto tax sectors

764.The Policy has recognizedthat Kenya has a problem withhard-to-tax sectors
which are sectors of the economy thatby their nature are difficult to tax. A good
example is the agricultural sector and the informal sector. The informal sector
plays an important role in Kenya as it employs a majority of the persons of
working age. However, the fact that these sectors do not contribute to the tax
revenues is a big reason why the government is unable to realize its tax revenue
tarSets. To address this, the stakeholder proposes the following:

I. Possible use of withholding taxes which require businesses to withhold
taxes at source when making payments too hard to tax Sectors. This
should be in consultation with the relevant persons rcquired to
withhold;

II. promote the use of digital/electronic payments which leaves a digital
trail hence making it easier for the revenue authority to track the
payment;

III. Implementing information reporting requirements such as high-value
cash transactions for items such sale of motor vehicles and real estate;
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IV. encourage the sharing oti data between Sovernment agencies for
example the counties which license businesses with the KRA;and

V. Encourage the KRA to invest in data collection and data analysis to
deternt ine tax leakages i n hard - to - tax sectors.

Equality of taxation

165. One of the key principles of tax is that the imposition of taxes should be fair
and just and designed in such a tnanner that it distributes the tax burden fairly
to ail citizens. The governnlent has been for the longest time unable to bring a

sizeable portion of the adult population, which is working for gain in Kenya to

the tax net which in itself goes against the principle of tax equity as the burden
of tax in Kenya is borne by the nrinority.

166. Another issue that is of critical intportance is the fact that the highest rate of
tax for indliduals in Kenya which is 35o/o is higher than the corpotate rate of
tax, which is 3O%. This is despite the fact that individuals are not allowed to
deduct expenses on their income, save for pension deductions subject to a limit
of KES 2O,OOO per month.

Justification.

The government should ensure that any tax proposals in the future adhere to

the principle of tax equity to ensure that the tax burden is distributed equitably
and sustainably.

International double tax agreements

lGZ.The lack of DTAs especially with other African countries (such as the East

African Community) andjurisdictions that are well endowed with caprtal such

as the United States of America, the European Nations such as Netherlands and

lreland, China and Japan amon1 others is a barrier to investment that would
provide the much-needed capital inflows to Kenya and also provide
employment in the services sector to Kenyans.

168. The Government should prioritize entry into DTAs as these are sonle of the

factors investors look into when making investtnent decisions. This will also

cement Kenya's place as the leading econonly in East Africa and also compete

favorably with eiononries such as South Afdca, Egypt and Nigeriain atttacttng
investments.

Justificafion.

One of the key areas the Government could tbcus on is streantlining the process

of entry into DTAs so that the process could be expedited while still ensuring
that the necessary procedure s are adhered to. For example, Kenyans were asked

to comment on thsproposed DTAs with Singaporc andBarbados rn 2020 and a

proposed DTA with lreland in 2027 and up to date these treaties have not
entered into fbrce highlighting the need for a more efficient process in the
negotiation,ratification and entry into force of the DTAs.
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Tax Dispute Resolution

169.As the Policy has noted, the tax dispute resolution process in Kenya is not
efficient to both the governmentandthetaxpayers since itcanleadto prolonged
legal disputes, which delays tax collections for the Governntent (where this is
due), financral burden for the taxpayers arising from uncertainties which
undermine the overall effectiveness of the tax system.

170. While tax laws can be highty complex and technical, there is a real need to
ensure that tax disputes can be resolved efficiently without compromising the
quality of judgments issued byTrlbunals or the Courts.

Justificafion.

The stakeholder recommends that any form of ADR should notbe conducted by
KRA employees, but rather with persons who arc independent of the dispute.
This impartial approach is essential in ensuring transparcncy and fairness and
also ensuringthattheperception of neutrality is maintained in the ADR process.

This will ensure that the process is beneficial to both the taxpayer and the KRA

and is taken up by more taxpayers as a means of resolvingtax-related disputes.

3.2.18 EAST ATRTCA PRTVATE EQLITY & VENTURE CAPITAT ASSOCLATION
(EAVCA)

East Africa Private Equity & Venture Capital Association (EAVCA) appearedbefote
the Committee on 72tn Ocbber 2023 and submitted as follows;

Section 4.6 - Corporate Income Tax

771.On Corporate Income Tax, the stakeholder proposed an amendment to the
Policy to remove the cap on investment deductions.

Jusffication

The limitation of investment deductions to 100% of the invested amount may
be injurious to Kenya's position as the preferued investmenthub in East Afica
(e.g., Rwanda allows for 750% tax deduction fbr qualifyingexpenditure related
to an export-oriented investment project

172.EAYCA proposed to amend the Policy to provide tbr flexibility in the
determination of preferential rates with respect to corporate income tax.

Jusffication

Current tax laws provide for preferentialtax rates for SEZ/EPZ entities and are
crucialto aidingKenya in reducing its negative tradebalance between imports
and exports.

773.The stakeholder proposed the amendment of the Policy andthe Income Tax Act
to remove the taxation of repatriated profits.
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Justification

The imposition of a 75% tax on tepattiated profits would impact Kenya's

attractiveness as an investnrent hub in East Africa (increased cost of operation
and reduced profit margins)

Section 4.6 - Value Added Tax

l74.lnrelation to VAT, EAVCA proposed an atrtendurent to the NTP to allow for the

imposition of pref'erential rates of VAT as opposed to a single rate.

Justification

The Policy does not provide for a preferential rate of VAT, and the effect is that
alltaxable services in Kenya are subject to VAT at arate of 760/o (save for zero-
rated exports). The removal of preferential VAT rates would lead to an

immediaie increase in the cost of production fbr businesses operating in Kenya.

Section 4.7 - Excise Duty

175. Under the Excise Duty EAVCA proposed an anrendment of the Policy to require
inflation adjustments to be ntade after five years.

Justificafion

The Policy is silent on annual inflation adjusttrrents, which has been a key

shortconring of the Excise Duty Act. While the provision on annual inf'lation
adjustnrent was rentoved through Finance Act 2023., the tax policy should
clearly state that any adjustnrent should be done after five years aftet careful
consideration and involvement of stakeholders.

Section 4.1,2 - Predictability in taxes and tax bases

176. Regarding Predictability in taxes andtax bases, EAVCA proposed that the Policy

shoutd conte out clear on this to allow investors to structure their business

arrangements in light of the certainty of the laws in S-year cycles (at a
minimum). Reconsider the CGT on indirect transfer of shares or increase the

threshold.

Jusfificafion

The Policy ref'ers to a comprehensive review of tax laws every five years,

however, it is not clear if tax adjustments will also be once every five years or
if the Government will be allowed to make annual tax adjustments. One key

concern is successive changes to Capital Gains Tax (CGT) introduced by the

Finance Actr2022 andFrnance Act, 2023.

177 .The stakeholder proposed the amendnrent of the NTP to include a mechantsm

to ensure stakehoide r engagentent and public partrcipation in the review of tax
laws.
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Jusffication

The Policy does not specify any mechanisms that the National Treasury or the
implementing agenCies will use to ensure that stakeholder engagement is

incorporated into every amendment process and that such engagement meets

the Constitution's standards.

3.2.1gOKOA UCHUMI.
Okoa Uchumi appearedbefore the Committee on 72th October 2023 and submitted
as follows;

Section 4.6 -Yahrc AddedTax

178. Okoa Uchumi noted that VAT revenues were low and thus recommendedthat
there be increasedtransparency in tax exemptions, timely andfull VAT refunds
and simplification of VAT tax reforms'

Section 4.1 - Hardto tax sectors

TTg.Concerninghard-to-tax sectors, the stakeholder proposed the wording in the

draft policy Ln paragraph (ii) be amended to read

" (ii)Explore ways of enhancing taxation in the informal sector including
the use of presumptive tax, taxing SACCOs (under which informal sector
players iperate), using constant/fixed annual charges,/fees to all
traders,/vendors involued in the informal sector, among other measures;"

Section 4.2 - Management of Tax Expenditures

180.The stakeholder proposed the wording in the draft policy be amended in
paragraph (ii) to read:

"(ii) Develop and regularly reuiew guidelines for granting incentives
taking into consideration the costs and benefits of the incentives, and ensure
an iiclusive process for granting tax incentives aligned with principles of
pu bli c parti cipa ti onl'

Section 4.1, I - Internation al T av,atton and Tax Treaties

1 81 . They proposed the wording in the draft policy be amended to read: " Develop
rulei io address base erosion and profit shifting risks ensuring that anti-abuse
measures are prouided in all treaties to avoid tax avoidance and are aligned to
an ti -abuse m easures wi thin dom esti c legisla tion;

Section 1.5 - Guiding Principles

l82.Okoa Uchumi proposed the inclusion of principles in line with human rights-
based approaches to tax justice. These principles include:

I. Inclusion and empowerment: tax policy should ensure the patticipation
and involvement of citizens in the articulating of their ideas to influence
dec ision - maki ng proces ses, enhancing the ir digni ty, and i mproving their
capacrty which will increase domestic revenue mobrlization.
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II. Legitimacy: tax policy decision-making shall be made in accordance with
the rule of law thereby ensuring that thete is no impunity, corruption,
or circumvention of due process.

3.2.20 KEI.IYA ASSOCLATION OF MANUFACruRERS (KAM)
Kenya Association of Manufacturers (KAM) appeared before the Committee on 12tt'

October 2023 and submitted as follows;

Section 7.4 - Objectives of the Policy

183. Under section 7.4,the objectives of the National Tax Policy, KAM proposed for
addition of the following paragraph (xi) to the stated objectives:

o(xi) To proridc a benchmark against which all tax legislation shall be
enacted".

Jusffication

The benchmark should represent the standard taxation treatment that applies
to similar taxpayers or types of activities. It should neither favor nor
disadv antage simi lar taxp ay er s or activitie s.

Section 1.5 - GuidinS Principles

184. Under the guiding principles, the stakeholder proposed for inclusion of the
following as a guiding principle:

"The National Tax Policy shall incorporate elements of data protection as
prorrided for in the Data Protection Act, 2O19'.

Section 4.5 - Personal lncome Tax

185.Under the Income Tax, Kenya Association of Manufacturers proposed for
amendment of Section 2 of the Income Tax Act to include a definition of taxable
income as follows: "taxable income shall be based on the net of income and
expenses"

Jusffication

This would enhance clarity and ahgn with best practices such as Nigeria's Tax
Policy.

186.The stakeholder also proposed that the personal taxbands should remain in
force for three years (andnot 5 years).

Jusffication

Pension andProident Fund should be tax-exempt at the time of
i. retirement
ii. Justification
iii. Money has already lost value and retired person has ntore needs

of money.
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Section 4.5 -Corporute lncome Tax

787 .Concerning Corporate Income Tax, KAM proposed for introduction of a lower
taxrate for MSMEs and New StartuP.

188.Corporate social responsibility (CSR) expenses should be allowed as business
expenses for the gteater good.

Section 4.6 - Value AddedTax (VAT)

189.On VAT, KAM proposed an anrendment to remove the exempt categoty and
introduce a lower tax rate for all goods for taxpayers by e.g.r 2o/o ot 4%.

Justification

To have input tax allowed and pass o11 the benefit to consumers in terms of
lower prices.

190. On transfer of business, KAM proposed thatit should bezeroratedand the VAT
treatment of plants, machinery andraw material should be exempt'

Jusffication

To make institutions stronger and encourage mergers and acquisitions (M&A).

Section 4.7 - Excise Dufy

191. Under the Excise duty, KAM proposed that no excise duty should be imposed
on raw material, intermedia te, and packaging materials used in manufactunng
locally.

Justification

Excise duty shouldremain as a consumption and a sin tax.

Section 4.8 - Customs administration

792.OnCustoms Administration, KAM gave a proposal thatthe National Tax Policy
should adopt policies that protect the local industries and investments from
unfair foreign competition. Finished goods arc exempted under the fifth
schedule while raw matenals/inputs to manufacture the same altract import
duty

Justification

The case of Free Trade Area goods entry into EAC at preferential tariffs vis a vis
EAC rules of origin locking out the same goodsmanufactured in EAC from EAC

markets.

193. The stakeholder also proposed for maintenance of a unified TaxLedger per PIN

under the Tax Administration

Jusffication

So that tax set-off becomes automatic.
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194. Only one uniform date should be introduced fbr tax payntent,pteferably date

lOth and 2Oth of each ntonth as projected by KAM'

Justification

Curuently, there are ntore than 10 different dates for different taxationleadrng
to adminis tr ativ e bur den.

195.Kenya Association of Manufacturers submitted that the National Tax Policy

shouid provide for a transition period of between 1-3 rnonths before anenacted
legislati,on takes effect and should provide that all costs related to
adhinistration/compliance with excise tax shall be borne by the government

Jusffication

This will allow the Revenue Administratron and business to configure their
systems to allow for seamless transition and enhance compliance.

New Proposal

196.The stakeholder proposed that the NTP be atnended in Chapters 2 & 3 to
provide for new additions in the chaptet as fbllows:

(a) Miscellaneous Fees & levies Act:-
I. All taxes and levies charged by any Government Agencies including

Counties or Corporates must fallunder the NationalTax Policy.
II. Define the scope of the law to include all national fees and charges.
III. No other national fees and charges are to be proposed outside the Act.

IV. National Treasury to receive proposals from MDAs and submit them
to Parliament for approval together with an impact assessnlent.

V. Cabinet Secretary the National Treasury plays a coordinating role with
other MDAs

Justification

The Nation al Tax Policy should ensure that all levies, fees, and chatges are

ahgned to specific services.

197. KAM proposed the inclusion of a new section under Chapter 3 to address the
matter of County Taxation

Justification

The Nation alTax Policy should address the fbllowing in relation to County taxes,

fees, and levies: L)npredictability of the county taxes, f'ees lely, and charges;
Cross border taxation of activities/nrobility. For example, motor vehicles

conveying products across counties are subjected to fees at the entry point in
the foim of CESS, and multrple fees onbranded vehicles across counties.

3.2.21,ERNEST & MARTIN.
Ernest &Martin appeared before the contntittee on 12th October 2O2i\ and submitted
as follows;
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Section 1.3 - Rationale of the Policy
198. Amend section 1 .3 on the'(rationale of the policy' to include

otaxation shall not impose an undue burden to the citizenry including the cost
of liuiryl'.

Justification

The policy does not address the negative impacts excessive taxation has on the
citizenry of Kenya. In particul ar,the increase in cost of living has resulted in the
detenoration of the standard of living of your aYerage Kenyan. Going by Kenya's
consumer price index as publishedby the KNBS in September 2023

The tax policy should consider cushioning the population from the negative
effects of tax increases especially as relates to sensitive components in the pricing
of essential goods and services.

Section 4.'1, - Hardto Tax Sectors

1 99. Section 4.1 (i) seeks to improve tax collected from the transfer of properties. To

achieve this objective the government should speed up the titling of land in
Kenya.

Justification

This will markedly improve the collection of capital gains taxes and stamp
duties.

Section 4.3 - Inqease in tax compliance levels.

200. Amend Section 4.3(iv) of the NTP to provide legal and regulatory framework
and operational guidelines for taxpayers to forward suggestions and complaints
in respect of tax administration procedures whenever there is a review of tax
administration procedures to address gaps and emerging issues.

Justification
The proposal needs a legal and regulatory framework and operational
guidelines for taxpayers to tbrward suggestions and complaints with respect to
tax administration procedures.

Section 4.5 - Personal income tax

201. Section 4.5(iii) be amended to provide for Progressive tax bands and ensure
thatrates are reviewedregulafly in line with the consumer price index.

Section 4.6 -Yalae AddedTax

2O2.Section 4.6(ii) of the NTP be amended to include other factors other than Cost

of compliance as the reason for exemptinggoods or services. The Medium-Term
Revenue Strategy (MTRS) uses international best practices, such as the
destination principle or unprocessed items. This should also cover critical or
essential goods and services.
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ZOS.The stakeholder proposed amendment of Section 4.6(iv) to aloe multiple rates

of VAT as opposed to the use of a single rate of VAT.

Justification

Cost of living and other factors may necessitate a rate higher or lower than the
standard rate.

ZO4.Section 4.6 be amended to allow for group VAT registtation. However, this
shall be actualized through an amendment of the VAT Act to facllitate
registration and comPliance.

ZOs.Thestakeholderproposed anamendntentof Section 4.6toextendtheuseof the

term "exempt suppliel'under the VAT Act to include any supplies which are

not subject to tai by or under the provisions of any Act for the time being in
forcerto the extent provided by thatAct e.g., the Privileges and Immunities Act

Section 4.8 - Customs Administration

206. Ernest and Martin proposed that Secfion 4.8 be amended to provide that, any

amendment to the East Africa Customs Management Act or customs

administration in general should undergo public participation and
Parliament^ry approyal, prior to the Sovernntent making any proposals to the

EAC and upol1 enactment, the regulations should undergo Parliamentary
approval as per the Statutory Instruments Act.

Section 10 - Tax Dispute Resolution

ZOZ . Concerning Dispute resolution processes, Article 159(2) (c) of the Constitution
of Kenya reiognizes medration as a form of dispute resolution tobe appliedby
courts. The only limitation on mediation imposed by this article is in relation to
traditional dispute resolution mechanisms. As such paragraphs 4(a) and (b\ of
The Tax Procedures (Settlement of Tax Disputes out Of Court or Tribunal)
Regulations,2O2O llegal Notice 123 of 2O2Ol are in contravention of article
159(2) and section 55(1) of the tax procedures act.
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PART TV

4.O COMMITTEEOBSERVATIONS

2O8.The Committee, haing considered the policy and the submissions from
members of the public and stakeholders made the following observations.

I. THE S]RUCTURE OF THE NATIONAT TAX POLICY

209. With respect to the general structure of the draft National Tax Policy, the
Committee observes that:

(a) The National Tax Policy structure does not conform to the standard
format and practice of presenting a national policy. Although the NTP
focuses on the policy objective of guiding tax issues in the country it lacks
vital policy facets like identification of policy concern, policy actron,
policy outcomes, and implententation framework.

(b) The National Tax Policy has not provided for a Risk manaSement
framework. This framework is important in guiding the implementers of
the policy in identifyingrforecasting, andmrtigating risks associated with
the implementation of the NTP.

(c) The National Treasuryhas developedthe Medium Term Revenue Strategy
(MTRS) that shall guide the revenue collection strategy in the country for
the next three (3) years (W 2024/25 - 2026/27). However, there arc
misalignments and discrepancies in the proposals in the MTRS in relation
to the National Tax Policy although ordinatlly, MTRS is a subset of the
NTP. For instance, the MTRS proposes the adoption of the pension's
taxationmethod to be Exempt -Exempt-Exempt (EEE) the NTP maintains
the taxation method to be Exempt -Exempt-Tax (EET).

(d) The design of the Policy lacked definitions/glossary of critical terms and
concepts and the rationale for governments imposing taxes which is a
cntrcal areathat sets the stage for the policy pronouncements. To address

this, the policy should include a glossary of basic and critical terms such
as Tax, Fee, Levy, Charger lncome, Tax yield, Tariff , Tax Evasion, Tax
avoidance, Tax Rate, Tax Band/Scale, Tax Buoyancy, Tax Service,
TaxpayerrTax Incentive, Tax Exentption andTax Rebate.

II. THE RATIONATE AND OBJECTIVE OF THE NATIONAL TAX POLICY

ZlO.Regarding the rationale and objective of policy as stated in the draft National
Tax Policy and as provided in Sections 7.3 and 7.4 of the NTP, the Committee
observes that:

(a) The objectives of the National Tax Policy are narrow andmajorly geared
towards revenue generation as opposed to the promotion of economic
development, enhancing the country's competitive edge, promotion of
economic diversification, value for money and businesses and
establishment of tax incentives and exemptions that is aligned to Kenya
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developntent agenda alrlong others broad outcomes. Therefore, there is a

need to expand objectives in NTP to ensure a healthy ecosystem is the

bedrock for sustainable economic growth.

(b) Matters of climate change, the development of mitigation mechanisms,

trading in carbon and the need to adopt environntental strate,gre.s to
nritigate this existential threat are issues of consideration at all decision-
making levels in the country. However, the NationalTax Policy is silent
on this important ntatter.

M. INCOME TAX

Zll.Concerning Inconre Tax as provided in the NTP under Section 2.4.7 (situational

analysis), Section 3.2 (challenges facing Kenya's taxation systet'tt), Section 4.5

and Section 4.6 on Policy guidelines, the Contmittee observes that:

(a) The Income Tax Act in Kenya was enacted in 1973 and has undergone
piecenreal arnendnrents and has not kept pace with the current economic
iealities. Therefore, there is a need for the National Tax Policy to
pronounce itself on time horizon to guide a contprehensive review of
iuch legislation. Income tax policy should be driven by the design of an
efficient mechanism for raising revenues while causing mininlunl
distortions in the markets, firms and households, from which the revenue

is paid.

(b) Kenya's tax band structure is not progressive and not wide enough to
cushion low-inconle earners. Therefore the NationalTax Policy should
ensure the progressivity of the taxband structure. The Committee noted

that the ntarginal rate of 35% is 5o/o higher than the corporate inconte

tax rate of 3O%. This nteans that not only are individuals taxed at rates

higher than corporations, but also have a higher tax base considering
th;t individuals are taxed on their Sross earnings, while corporations can

clailr deductions for the expenses incurred in the production of their
income individuals are not allowed to claim deductions.

(c) Currently, the pension is taxed using the Exempt-Exempt-Tax (EET)

method meaning Kenya does tax pension contributions nor does it tax
pension fund inconte but taxes pension payment. The proposed Mediunt
Ternr Revenue Strategy (MTRS) fot 2024/25 -2026/27 the pension tax

structure frotn Exetrrpt-Exentpt-Tax (EET) to Exenrpt-Exempt-Exetttpt
(EEE) to nrake withdrawals exempt irrespective of the taxpayer's age.

Therefore, there is a need to hanrronize the National '[ax Policy with this
progressive tax structure.

(d) Section 22Aof the Income Tax Act provides thatthe deduction in respect

of contributions of an employe e in a year shall be limited to the lesser of
the sum of contributions nrade by the employee to registered funds in the
year, 3Oo/o of the employee's pensionable incotrle in the year, or KES

24O,OOO per annunt (or part thereof in case of a part year of service).
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Whitst inflation has continued to erode the value of money yeat-on-year)
deductible contributions to retirement savings have remained the same

for over 15 years, with the current cap of KES 240,000 per annum
havingcome into effect from 1 January 2006. Therefore there is a need
to review the CAP of KES 24O,OO0 and allow for a review of the same

every five (5) years to keep pace with inflation, the rising cost of living,
the increasing tax burden, and other payroll-telated levies that
individuals, p articul arly tho se i n forma I e mployme nt, must be at .

(e) The Eighth Schedule of the Income Tax provides for a standard rate of
calculatingCapital GainTax (CGT) however due to inflattonaty changes
in the country year-on-year basis it means the value of properties is

eroded. Therefore, CGT should aim to tax only the actual gains arising
o11 the property by adjusting the change in ptoperty value and
eliminating the inflation effect on the value. Failure to adjust the
inflationary changes creates inequity since a transferor is taxed on
unearned income.

(0 In the past preferential CIT rates have created distortions and granted
some firms preferential treatment. Therefore, the National Tax Policy
should be aligned and be able to outline government strategies and
ensure tax incentives that include preferential CIT are aligned with the
overall economic developme nt agenda.

(g) The Committee is aware that the Sovernment has introduced a Gaming
Control B1ll,2023 a Bill to regulate the Gaming sector including tax laws
in the Sector. The Bill indicates a shift in taxation policy to a single Gross

Gaming Rate(GRR). Therefore, this shift to a single Gross Gaming Rate

should be replicated in the National Tax Policy

tV. Value AddedTax (VAT)

272. ln relation to Value Added Tax as enumerated in Section 7.2.3 (Introduction)
Section 2.4.2 (Situational analysis), Section 3.2 (Challenses facing Kenya tax
system) and Section 4.6 (Policy guideline) the Committee noted that:

(a) The National Tax Policy provides for a single rate VAT and this is
informed by the need to reduce tax expenditure. If the single rate is
upheldrit would meanthat even for sensitive products, any opportunity
to alter the rate as a way to cushion the economy against shocks

occasioned by global trends andthe adverse effects of price increases of
these products would be blocked.

(b) The National Tax policy provides that VAT exemptions will only be

considered on cost compliance, limiting the use of exemptions to
incentivize investment and at times cushion Kenyans from economic
shocks like high prices level of goods and investment promotion

V. EXCISE DUTY
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213. Regarding the Excise Duty as captured in Section 1.2.4 (lntroduction) Section

Z12 $itiational analysis), Section 3.2 (Challenges Facing Kenya tax systent)

and Section 4.7 (Policy guideline) the Committee observed that:

(a) The National Tax Policy provides that excise duty shall be charged on
luxury goods, conrnrunication seruices and other goods to raise revenue

to facilitate the government funds on budgeted priorities proSranls.
There is a need to specify what 'other goods' entarl so that it does not
provide ablanket criterion for the inclusion of goods and services in the

second schedule of the Excise Duty Act.

(b) The irnposition of the excise duty irr Kenya seellts not to bebased on any
sightable study but has rather been increrrrentally depending on the

eipected revenue to be collected under the tax line. With time the

imposition and the increase of the excise duty rate may not have yielded
additional revenues as expected. Therefore, the NTP should provide for
the need to detenrrine an optinral rate of excise duty to ensltre certainty
and predictability befbre any excise duty is levied in the future. Further,
the policy should provide criteria for including and excluding es.sential

itenis listed in the Second Schedule of the Excise Duty Act andthe period
in which such itents remain listed.

(c) Excise Duty on raw ntaterials has tended to stifle competitiveness by
making locally ntanufactured goods uncompetitive. Finished goods that
conle into the country are not subject to the same taxes imposed on the
local ones. Consideration should be given to the need to grow local
industries whose ripple effect could impact diverse sectors'value chains.

(d) Excise duty tax was created to target the negative externality or social
cost of a product.As such, the tax was designedtotarget harmful product
corllponents or the best available proxy for that externality or cost. This
inrplies that less harnrful or less costly substitutes should be excluded
fronr the taxbase. Currently, excise duty taxes are applied on products
that hav e no harntf ul compone nt, e.g.,, frnancial services, w atet, ai rtime
and data and this is seen as geared towards revenue generalion and this
nray result in distortions across the value charn. The excise tax on such
goods and services works as an additronal Value Added Tax which
becomes very punitive on final consumers'

(e) Excise duty imposed on the prevention of consumption of harm'iul
products should be used fbr tackling the effects caused by these products
on society

VI. CUSTOMSADMINTSTRATION

214.Regarding the Custonr Adnrinistration as captured in Section 2.4.3 (Situational

analysis), Section 3.2 (Challenges f'acing Kenya's tax system) and Secfion 4.8
(Policy guidelines), the Comnlittee observed that:
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(a) Policy guidelines as containe d in Chapter Four (4) do not provide policy
concerns, objectives, actions, outcomes andexpected risks and thus there
is a need to amend the policy to include these key aspects of the policy-
making to enhance logical flow.

(b) Customs management in the East Africa Community where Kenya is a
member state is governed by the East Africa Customs Management Act,
2OO4 (EACMA). Additionally, amendment or application for stay of
provision within the EACMA Act is done through the Council of Ministers
an or1an of EAC as provided in East Africa Customs Management
Protocol. The current practice means that whenevet an amendment or
application for a stay of execution is being canvased Patliamentaty
Approval is never sought and as a result, there are cases of misalignment
of tax laws as enactedby the Parliament Therefore the NTP under Section
4.8 be amended to provide that, any amendment to the East Africa
Customs Management Act or customs administration in general should
undergo public participation and Parhamentaty approval, prior to the
government making any proposals to the EAC and upon enactment, the
regulations should also undergo Parliamentary apptoval as per the
Statutory Instruments Act.

(c) The case of Free Trade Area goods entry into EAC at preferential tariffs
vis a vis EAC rules of origin locking out the same goods manufactured in
EAC from EAC markets. Therefore, Section 4.8 of the NTP should be
relooked to ensure that Kenya adopts policies that protect the local
industries and investments from unfair foreign competition'

MI. Hardto Tax Sector

21 5. With respect to Hard to tax sector as identified in Section 4.7 of the National
Tax Policy, the Committee observes that:

(a) The NTP under the policy guidelines, identifies agricultural andinformal
sectors as challenging to tax. However, in the Medium-Term Revenue
Strategy (MTRS), the digital sector is recognized as an additionalhard-
to-tax Sector. Therefore, it is imperative to expand the policy's scope by
incorporating the digital sector, which includes digital assets and
cryptocurrencies, as a third challenging sector to tax. This update is
crucial for a more comprehensive approach to addressing the
complexities and unique challenges posed by taxation within the
evolving digital landsc ap e.

(b) There is a need to develop alternative strategies to tax the informal
sectors, for instance possible use of withholding taxes which require
businesses to withhold taxes at source when making payments inhardto
tax Sectors. Additionally, promote the use of drgital/electronic payments
which leaves a digital trall hence making it easier for the revenue
authority to track the payment.
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(c) The National Tax Policy identifies the agricultural sector as ahard-to-tax
sector. There is already a tax reginre for taxation of income from
agrrcultural activities Therefbre, the policy should be accurate on the

tirget. The governrrrent should also conduct extensive research to

establish how to cluster agricultureby scale/ nature in abid to improve
productivity for tax considerations as opposed to ablanket condetrlnation
of the sector.

(d) The NTP proposes a requirement for farmers and other informal sector

players tb r-egister with the subsector associations and cooperative
iocieties. Requlring sector players to register with subsector associations

and cooperative societies will not drive tax compliance without any other
business rationale.

(e) The Policy should not interfere with the already established structures
such as cooperative which has developed sectors such as agriculture'
Instead, ther-e is a need fbr nlore inrnovative ways to expand the tax base

by includin glarge infornral businesses that retrtained largely untaxed.

\trII. Management of Tax Administration

Zl;.Withrespect to the ntanagenlent of tax expenditures as identified in Paragraph
(ii) of Seciion 3.1 (Challenges facing Kenya's Tax System) and Secti on 4.Z(Policy
guidelines) of the National Tax Policy, the Comtnittee observes that:

(a) There havebeen significant delays in the processing of tax refunds which
has led to backlogs and cashf'low challenges to taxpayers. This has been

attrtbuted to delayed exchequer releases and approvals as well as

uncoordin ated granting of tax incentives which are never backedby any

study to assess the impact on the econonly and tax revenues forgone'
Theiefore there is a need for the NTP to provide an effective strategy to
address the eYesore.

16) Tax incentives in Kenya arc ainted at prontoting investnlents, enhancing
the country's competitiveness and providing relief tbr low-income
earners and vulner able groups in the society. However, the NTP lacks an

objective criterion to determine eligibility for Tax incentives in Kenya and
as a result, incentive schemes may not aligned with the overall economic
agenda and hence vulnerable to influence by political and ptivate
interests.

(c) During approval of Annual Estimates and Budget Policy Statement, the

expecied Tix expenditures in the Fiscal year are not explicitly provided
in the budget books. Therefore the NTP should provide that tax
expenditure analysis and estimates must be comprehensively capturedin
the nudget Policy Statenrent and Budget Estimates for itnproved budget

transparency. Additionally,the policy should provide that,, the National
Treasury publicires reports with conrprehensive tax expenditure analysis

and estintates.
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(d) The NTP requires tax sector players who enjoy tax incentives to provide
statistical data on the impact of the incentives on the growth of their
businesses. However, the NTP does not provide any obligation to tax
sector players that enjoy tax incentives to provide statistical data on the
impact of the incentives to the irupact on the nattonal economy or the
environmental or social impact.

IX. Miscellaneous Fees & kvies Act

277 .Concerning fees and levies imposed by the Miscellaneous Fees & Levies Act and
that constitute tax revenues, the Committee observed that

(a) The National Tax Policy is silent on such levies and charges, especially
the ones processed through the Finance Act except on levies and charges
levied on imported goods as enumerated in Section 2.4.4 (situational
analysis). Therefore there is a need for the NTP to be amended to provide
for policy guidelines on such levies and charges. Additionally, the NTP

should provide for a need fbr a comprehensive economic impact
assessment on levies before approval/ implementation is undertaken.

X. Predictability in tax rates and tax bases

Z71.Regarding predictablhty in tax rates and tax bases, the Committee observed
that:

(a) Section 4.72 of the NTP that addresses predictability in tax rates and tax
bases misses key aspects such as policy concerns, policy objectives, policy
outcomes and policy risks and thus requires to be amendedandallow for
flexibility to dealwith any emerging issues in case of unforeseen changes
in the economy or a public outcry due to ctafting of the law

(}) The current tax laws in Kenya were enacted long ago for instance the
Income Tax Act was enacted in 1973.Due to this, many patches in these

laws have resulted in misalignment andunpredictability of taxes.

(c) The review of the Tax laws by the government has not been supported
by a comprehensive economic impact assessment and alegal audit report
detailing the considercd inrpact of the proposed changes in terms of tax
revenue, development, investment, employment and economic growth
among others. However, the NTP does not address this handicap tn
legislation.

(d) All taxes and levies that are geared toward the manufactuing and
investment sector in the country must be allowed to run for a minimum
of three years to allow investors to have a predictable tax and any
amendments must bebackedby a contprehensive study on the impact of
the tax or levy on business growth andto the economy.

)(I. InternationalTaxatton andTaxTreaties
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21g.ln relation to InternationalTaxation andTax Treaties, the Committee observed

that:-

(a) Currently, the role of Parlianrent in the ratification ot' treaties is limited
to the point of expressing reservation. There is a need to provide a

mechanism for the National Assentbly's contntents and views on Double
Taxation Agreements (DTAs) before the execution of the treaties.
Therefore tfe NTP should be arnended to provide for prior approval of
the DTAs before executions.

(}) There are no nrore than twenty (20) DTA's in fbrce in Kenya. The bulk of
the old crop of DTA's gave Ltp a lot of taxing rights. For instance, all DTA's

fashioned alongthe OECD model allocate taxing rights to the country of
residence which cannot be Kenya. f)TA's f'ashioned alongthe UN Model
provide for shared rights and an elaborate methodology of elimination of
double taxation while sharing the taxatron rights.

(c) Kenya being a service and technology-receiving country requires strong
and clear provisions on withholding tax. A lot of paynrents arc ntade in
the fbrnr ol Management and Prof'essional fees. The nrodel tax treaty trtust

as a matter of policy contain arlicles on Professional and nranagenrent

fees, and Other Inconte articles fashioned along the UN Model tax
convention

(d) The lack of DTAs especially with other African countries (such as the East

AfricanConrnrunity) and jurisdictions that are well endowed with capital
such as the United States of Arrrerica, the European Nations such as

Netherlands, Ireland, China and Japan among others is a barrier to
investnrent that would provide the much-needed capital inflows to Kenya

and also provide entployment in the services sector to Kenyans. The NTP

should prrontrze entry into DTAs as these are some of the factors
investors look into when making investment decisions. This will also

cerrrent Kenya's place as the leading economy in East Africa and also

conrpete tiavorably with economies such as South Aftica, Egypt and
Nigeria in attracting investtnents.

(e) There is a need for re-negotiation of old DTAs to ensure that the
instruntents are kept up to pace with the current business realities in the

relevatrt countries.

XII. ImplementationFramework

ZZO.ln relation to the implenrentation framework as provided in Chapter Five (5)

of the National Tax Policy the Committee observes that:-

(a) The National Tax Policy does not provide for an implententation matrix
that shall guide the inrplerrrentation of the policy. In the absence of the

implementation framework, it would be difficult to ttack the
interventions required, resources required and ensuing outcomes.
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a 16) There is a lack of clarity in the National Tax Policy on which specific
entity will be responsible for the implementation and coordination
framework for the policy. There is a need to have an independent entity
to oversee the implementation of the policy. The entity should submit its
report quarterly to the National Assembly on the implementation of the
Policy.

XIII. Compliance

ZZT.Concerning the lncrease in tax Compliance level as provided in Section

4. 3 (Policy guidelines) the Committee observe d that: -

(a) The National Tax Policy does not provide for a tax audit process

framework. Therefore, there is a need to provide a tax audit process

framework to ensure the certainty andpredictablhty of the process.

(b) Currently, there are different compliance dates for different tax heads

leadrng to administrative brtrden to the taxpayer. For instance, WHT is
remitted to the Commissioner General within 5 working days after the
deduction is made, whereas an employer is required to remit the housing
levy within nine days after the end of the month in which the payments

are due.
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PART V

5.0 COMMITTEERECOMMENDATION

222.The Conrnrittee, having considered the proposed National Tax Policy and the
submissions from members of the public and stakeholders, recommends-

I. TIIAT, the House APPROVES the proposed National Tax Policy subject to
the revision of the proposed Policy as followsl
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NO AREA/SECTION REVISIONS

1 General Structure of
the draft. National Tax
Policy

1. Aligr the Policy structure to standard
govertment policy format. ln particular, pr ovide
fbr policy concerns, policy objectives, policy
actions, and policy outcomes 'ior each of the
policy guidelines under Chapter Four (4).

2. lntegrate a Risk Management Framework within
the poticy. This frantework should outline
procedures fbr identifyrng, assessing, nritigating,
and nranagrng risks associated with
implementing the policy.

3. Harmorruethe draft NationalTaxPolicy with the
draft 2023 Medium-Term Revenue Strategr
(MTRS) to ensure coherence and consistency
between the National Tax Policy and the
Medium-Ternt Revenue Strategy (MTRS) and
reconcile any dtsparities or conflicting proposals
between the two documents.

4. Incorporate a comprehensive glossary defining
cnltcal terms and concepts used in the National
Tax Policy. This glossary should cover essential
ternrs such as tax, feer levy, income, tax evasion,
tax avoidance, tax rate, tax band/scale, tax
buoyancy, tax service, taxpayer, tax incentive,
tax exemption andtaxrcbate amon1 others.

5. Expand the objectives of the NationalTax Policy
to provide addrttonal policy guidelines that
support ecottoutic developnrent, enhance the
country's competitive edge,, prontote econontic
diversification, guarantee value for ntoney and
businesses, and establish tax incentives and
exemptions scheme that is aligned with Kenya's
development agenda.

6. Aligfr the National Tax Policy to ensure that,
taxatron supports the country's strategies in the
nritigation of climate change.



NO AREA/SECTION REVISIONS

2 Section 4.'1, of the draft
National Tax Policy
(Hard to tax Sector)

Expand the Policy's scope
drgtal sector as a third

by incorporating the
challenging sector in

1

addition to the informal and agriculture sectors.

2. Ensures thatthe Policy does not interfere with the
akeady established structures such as

Cooperatives Societies which have developed
sectors such as agicultarc. Instead, the Policy
should provide for more innovative ways to
expand the tax base by including large informal
businesses that rematned lar gely untaxed.

3. Provide alternative strategies to tax the informal
sectors, fbr instance possible use of withholding
taxes which require businesses to withhold taxes
at source when making payments inhard to tax
Sectors.

4. Provide for the use of digital/ elentroruc payments
which leaves a drg1tal tr ail. as a w ay of expanding
the tax base.

3 Section 4.2 of the draft
National Tax Policy
(Management of Tax
Administration)

1. Provides for an efficient funding structurc that
ensures that settlement of approved tax refunds
is done within six months.

2. Proide an objective criterion to determine
eligibility for Tax incentives to ahgn it to the
overall economic agendz andto prevent political
andpivate interests.

3. Provides that, Tax expenditures estimates are
explicitly provided in the anrlual budget
estimates presented before the National Assembly
during the btdgefing cycle to improve badget
transparency and that the policy obligates the
National Treasury to publicise reports on annual
tax expenditures.

4. Sets out that,the tax sector players who enjoytax
incentives should submit to the National
Treasury statistical data on the impact of the
incentives on their business growth and growth
of the nattonal economy and the environment.
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NO AREA/SECTION REVISIONS

4 Section 4.3 of the draft
National Tax Policy
(Increased in Tax
Compliance Irvel)

Provides for atax audit process framework to ensure
certainty andpredrctability of the process.

5 Section 4.5 and
Section 4.6 of the drafr
National Tax Policy
(Income Tax)

1. Pronounce itself on the time horizon to guide a
conrprehensive review of inconte tax.

2. Sets out a progressive tax band structure that
ensures the marginal rate is not higher than the
corporate income tax tate.

3. Provides thatr lncome taxes should all times set at
an opttmal level to gaard against the effect Laffer
curve and ensure that it does not erode the
disposable income/ purchasing power of
salaied employees

4. Ensures that pension is treated using the Exempt-
Exempt-Exempt (EEE) method as proposed in the
draft Medrum Term Revenue Strategy (MIIS)
2023.

5. Provides for inflation adjustment in pension and
allow for review of the same every five (5) years
to keep pace with inflation, the rising cost of
living, the increasing tax burden and othet
payroll-related levies that individuals,
partrcularly those in formal employment, must
bear.

6. Ensures that Capital Gains Tax (CGT) taxes only
actual gains from the disposal of property by
adjusting the change in property value and
eliminating the inflation effect on the value. It is
proposed that the policy adopts the indexation
method of calculattngCapital Gains Tax (CGT).

7. Sets out that, where a prefercntial Corporate
Income Tax (CIT) is granted, the granting is
gaidedby Kenya's overall economic development
agenda and should not be lower than fifty
percent of the general Corporate Incoure Tax
(CIT) rate.

8. Frovide for shift in taxatron policy for the
Gaming, Betting andLotteries sector to a single
Gross Gaming,Rate (GRR)
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a NO. AREA/SECTION REVISIONS

9. Ensures thflt the graning of income tax
incentives or exemptions should onlybe targeted
to manufacturing and investments and the same
shall be sustained for not less than five (5) years
to allow for growth of those sectors and cettainty
of business environment.

6 Section 4.6 of the draft
National Tax Policy
(Value AddedTax
VAT)

1. Provide Multiple VAT rates to allow for an
opportunify for an altsrnatle rate as a way to
cushion the economy against shocks occasioned
by global trends andthe adverse effects of price
increases of these products.

Provides that in additron to costs compliance and
administration costs as provided for in the dtaft
National Tax Policy, the graning of VAT
Exemptions be based on incentivizing investment
and cushioning Kenyans from economic shocls.

2

7 Section 4.7 of thedraft
National Tax Policy
(Excise Duty)

Ensures that Excise duty should only be charged
on luxury goods, communicatton services, and
other goods as per the policy provided that, the

'other goods'category as capfirred in the draft
Policy should not include essential goods, basic
necessities goods, food items whether imported
or locally made, medicaments, or agirculfilr;al-
related prrducts.

2. Prcnounces itself that, at all times Excise Duty
should be set at an optimal rate to ensure
cefiarnty and predrctabrhty before any excise
duty is levied in the future.

3. Provide that,the following shall apply inrcgatd
to Excise Duty-

(a) Excise duty rates imPosed on
products shall not exceed the
optimal excise dutY rate.

(b) The optimal rate shall be based on
studies conducted bY the KenYa
National Bureau of Statistics

(c) The optimal excise dutY rates
undergo public ParticiPation and
approval by the National Assembly.

(d) The optimal tax rate shall b
reviewed every three Years.

1
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NO AREA/SECTION REVISIONS

4 Provides an objectle criterion for includingand
excluding essential items listed in the Second
Schedule to the Excise Duty Act andthe period in
which such itents remain listed.

5. Provide that, Excise duty imposed on the
prevention of consumption of harmful products
should as much as possible be used for tackling
the effects causedby these products on society.

8 Section 4.9 of the draft
National Tax Policy
(Customs
Administration)

Provides that, any amendment to the East Africa
Customs Management Act or customs
administration in general should undergo public
partrcipanon and the National Assembly's approval,
prior to the Sovernnlent trtaking any proposals to the
East Africa Contmunity, and upon enactulent, the
regulations should also undergo National Assembly's
approval as per the Statutory Instruments Act.

9 Section 4.11 of the
draft NationalTax
Policy (Intemational
Taxation andTax
Treaties)

1 Provides for the National Assembly's prior
approval of Double Taxation Agreements (DTAs)

before their execution.

2. Provides for re-negotiation framework for old
Double Taxafion Agreements (DTAs) to ensure
the instrurnents are kept up to pace with the
current business realities in the relevant
countries.

10 Chapter Five (5) of the
draft NationalTax
Policy
(Implementatton
framework)

1 for incluslon of atl
matrix that should guide the implementation of
the policy. The irnplementation ntatrix should
anrong other things capture tintelines,
responsibilities, actors, costs etc.

2. Provides for an independent entity to oversee the
implementafion of the policy. The entity should
subnrit its report quarterly to the National
Assembly on the it'upletrtentation of the Policy.

3. Establish a dedrcated Fiscal Policy
Committee /Unit in the National Treasury whose
membership is broad base including professional
entities to oversee the implementation of the
National Tax Policy, and in partrcular to--

(a) Ensure effective coordination of all key
players and stakeholders for the
attainnrent of the policy objectives.

(b) Enhance conl iance with the
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NO. AREA/SECTION REVISIONS

(c)Provide recolnmendations informed
by research on changes to any taxlaw
or policy.

(d) Initiate the review of the policy.

Section 2.4.4 of the
draft National Tax
Policy (Miscellaneous
Fees & Irvies Act)

1. Sets out, guidelines on imposition of all levies and
charges levied on imported goods.

2. Ensures that levy/charge levied to support and
protect the local manufactunng and investment
sector remains unchanged for at least five (5)
years to allow growth of those sectors and to
provide certainty and predtctablllty of the
business environment.

3. Provides that,any imposition of alevy/char3eLr-
preceded by a comprehensively undertaken
economic impact assessment before approval/
implementation.

II TTIAT, the National Tax Policy and revision set herBin above guides any futwe
revisions of tax-rclated laws.

m. TTIAT, the C-abrnet Secretary, the National Treazury publishes the National Tax
Policy and revisions set herein above in appropnate medium including the
Ministry of Nafional Treasury and Economic YLannrng's website for public
dissemination and also zubmit the same to the National Assembly within forfy

(45)
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l3TH PARLTAMENT - SECOND SESSION (2023)
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No. NAME SIGNATURE
I / , n tlf

1
Hon. (CPA). Kuria Kimani, MP - Chairperson *--7
Hon. (Amb). Beniamin Kipkirui Langat, MP - Vice
Chairperson |'
Hon. Dr. Adan Keynan Wehliye, MP I )

4
Hon. George Sunkuyia Risa, MP

5
Hon. (CPA) Joseph Maero Oyula, MP

6
Hon. Andrew Adipo Okuome, MP

i

7
Hon. David Mwalika Mboni, MP /\A

8.
Hon. Joseph Makilap Kipkoros, MP

9
Hon. Joseph Kamau Munyoro, MP z 4

10. Hon. (CPA) Julius Kipletting Rutto, MP
*\'

Hon. Paul Kibichiy Biego, MP

12.
Hon. Umul Ker Sheikh Kassim, MP

I

13.
Hon. Dr. Shadrack Mwiti lthinii, MP

14.
Hon. Dr. John Ariko Namoit, MP

15.
Hon. Mohamed Soud Machele, MP

2.

3

11.





a MINUTES OF THE lo6TH STTTING OF THE DEPARTMENTAL COMMITTEE ON

FINANCE AND NATIONAL PLANNING HELD ON MONDAY, 20" NOVEMBER 2023

AT TZ.OO P.M AT HILTO}J GARDEN INN, MACHAKOS COUNTY.

PRESENT
t. Hon. CPA Kuria Kimani, MP
2. Hon. Benjamin Kipkirui Langat, MP
3. Hon. David Mwalika Mboni, MP
+. Hon. Joseph Makilap Kipkoros, MP
5. Hon. Joseph Maero Oyula, MP
6. Hon. George Sunkuiya Risa, MP
7. Hon. Adan Keynan Wehliye, MP
8. Hon. Joseph Kamau Munyoro, MP
9. Hon. Paul Kibichiy Biego, MP
lo. Hon. Julius Kipletting Rutto, MP

ABSENT WITH APOLOGY
1. Hon. Mohamed Soud Machele, MP
2. Hon. Andrew Adipo Okuome, MP
s. Hon. Dr. Shadrack Mwiti Ithinji, MP
+. Hon. Umul Ker Sheikh Kassirn, MP
5. Hon. (Dr.)John Ariko Namoit, MP

SECRETARIAT
l. Ms. Jenifler Ndeto
2. Mr. Benjamin Magut
3. Mr. Benson Kamande
+. Mr. Salem Lorot
5. Mr. George Ndenjeshe
6. Ms. Nelly Ondieki
7. Mr. Simon Ouko
8. Mr. Mwangi Muchiri

- Chairperson
- Vice- Chairperson

Deputy Director, Legal Services
Principal Clerk Assistant II
Clerk Assistant III
Legal Counsel I
Fiscal Analyst
Researcher
As sis tant Sergeant-at-arms
Audio Oflicer

MIN. NO. qos/soss: PRELIMINARIES

The meeting was called to order at 12.22 p.m. and a prayer was said. This was thereafter followed

by self-introductions. The Chairperson thereafter invited the meeting to deliberate on the day's

agenda.

MIN. NO. qOA/ZOSSz CONFIRMATION OF MINUTES OF THE PREVIOUS

MEETING

Confirmation of minutes of the previous sittings were deferred to the next meeting.
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MIN. NO. +oz / e,o2,s: CONSIDERATION OF THE DRAFT RIPORIAN TIIE
NATIONAL TAX POLICY.

The committee went through the draft report and made the following recommendations;

t. Align the Policy structure to standard government policy format. In particular, provide

fbr policy concerns, policy ob.iectives, policy actions, and policy outcomes for each of the

policy guidelines under Chapter I"our (+).

q. Integrate a Risk Management liramework within the policy. This fiamework should

outline procedures for identifying, assessing, mitigating, and managing risks associated

with implementing the policy.

g. Harmonize the draft National Tax Policy with the draft "2ozs Medium-Term Revenue

Strategy (M'I'RS) to ensure c<>herence and consistency betrveen the National Tax Policy

and the Medium-Ternt Ilevenue Strategy (MTRS) and reconcile any disparities or

conflicting proposals between the tlvo docttments'

+. Incorporate a comprehensi'u'e glossary defining critical ternrs and concepts used in the

National Tax Policy. 'fhis glossary should cover essetrtial terms such as tax, fee, levy,

income, tax evasion, tax avoidance, tax rate, tax band/scale, tax buoyancy, tax service,

taxpayer, tax incentive, tax exemption and tax rebate anlontf others.

S. Expand the ob.iectives of the National Tax Policy to provide additional policy guidelines

that support economic development, enhance the country's competitive edge, promote

economic diversiflcation, guarantee value ftrr money and bLrsinesses, and establish tax

incentives and exemptions scheme that is aligned with Kenya's development agenda.

6. Align the National Tax Policy to ensure that,, taxation supports the country's
strategies in the mitiSation of climate change.

DELIBERATION

Members deliberated that the National 'fax I']olicy Should;

a) Provide lbr an elHcient firnding structure that ensures that settlement of approved

tax refunds is done within six ntonths.

b) Provide for an ob.iective criterion to determine eligibility for Tax incentives to
align it to the overall economic agenda and to prevent from political and private
interests.

Provide that, -fax expenditures estimates are explicitly provided in the annual

budget estimates presented befbre the National Assembly during the budgeting
cycle to improve budget transparency and that the policy obligates the National
Treasury to pLrblicizes reports on annual tax expenditttres.

c)

d) Sets out that, the tax sector players who enioy tax incentives should submit to the

National Treasury statistical data on the impact of the incentives on their business

growth and growth of the national economy and the environment.

(Detaits o;f the commzttee recornntertdatiort.s arul ob.;eraattons are contained h part V of the Report on the

consideration of the National Tat Policy)
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Signed

MIN. NO. coa/sossz ADOPTION THE DRAF"T REPORT ON THE NATIONAL TAX
POLICY.

The report on the consideration of the National Tax Policy was adopted having been proposed

by Hon, David Mwalika Mboni, MP and seconded by Hon. Joseph Maero Oyula, MP after taking

into consideration of all the recommendations proposed.

MIN. NO, $OS/%OSSZ ANY OTHER BUSINESS/ ADJOURNMENT

There being no other business, the meeting was adjourned at 1.4,4,p.m. The next meeting will be

held on notice.

.......Date ,....%.(, No"r a 3
Hon. CPA. Kuria Kimani, MP

Chairperson, Departmental Committee on Finance and National Planning

3lPage



r7

',4

]I

).
I



a

MINUTES OF THE 85TH SITTING OF THE DEPARTMENTAL COMMITTEE ON

FINANCE AND NATIONAL PLANNING HELD ON THURSDAY, I2TH OCTOBER,

20% AT IO.OO AM IN EKA HOTEL, MOMBASA ROAD.

PRESENT
l. Hon. Benjamin Kipkirui Langat, MP
2. Hon. Andrew Adipo Okuome, MP
3. Hon. David Mwalika Mboni, MP
+. Hon. Paul Kibichiy Biego, MP
5. IIon. Dr. Shadrack Mwiti Ithinji, MP
6. Hon. Umul Ker Sheikh Kassirn, MP
7. Hon. Julius Kipletting Rutto, MP
8. Hon. Joseph Makilap Kipkoros, MP
9. Hon. Joseph Kamau Munyoro, MP
lo. Hon. George Sunkuiya Risa, MP

- Vice- Chairperson

ABSENT WITH APOLOGY
1. Hon. Francis Kuria Kimani, MP
2. Hon. Adan Keynan Wehliye, MP
3. Hon. Mohamed Soud Machele, MP
4.. Hon. Joseph Maero Oyula, MP
5. Hon. (Dr.)John Ariko Namoit, MP

- Chairperson

SECRETARIAT
t. Mr. Benjamin Magut
2. Mr. Benson Kamande
3. Mr. Salern Lorot
4. Mr. Simon Ouko
5. Ms. Nelly Ondieki
6. Ms. Mercylyn Kerubo
7. Ms. Joyce Wacera
8. Ms. Peninah Naisiae
9. Mr. Alfas Mulunda

IN ATTENDANCE
Kenya Bankers Association

l. Arnold Wangila
2. Kennedy Mutuya
3. Peter Mungai
4. Clive Akor
5. Muthoni Mugane

Nairobi Securities Exchange
t. Shelmith Ngari
2. Josphine Kimanzi

Principal Clerk Assistant II
Clerk Assistant III
Legal Counsel
Assis tant Sergeant-at-arms
Researcher
Audio O{ficer
Hansard Officer
Legal Counsel
Intern

Accountant
Chief Financial Officer
Chair Tax Committee
Consultant
Consultant

Strategy, Risk & Compliance
Snr Strategy, Risk & Compliance
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Kenya Association of Stockbrokers and Investment Banks

1. Leah Maina
2. Willie Njoroge

PWC
t. Monicah Waititu

KEPSA
t. Jilna Shah
2. Emmanuel Otieno

1. Nzioka Wang'ombe
2. Khush Shah

AGOK
l.

Association of Kenya Insurers
1. Cyprian Ombogo
2. Zachary Ochieng

Technical Services Associate
Chief Executive Ofhcer

Assistant Manager

V.C Board of Public Finance
Policy Officer

Tax Consulting Ass. Manager
Tax Consulting Semi Snr manager

Chief Financial Officer Pioneer
Manager

RSM

Maureen Adhiambo

MIN. NO. sts/e,og,s: PRELIMINARIES

The Chairperson called the meeting to order at Twenty Minutes past Ten O'clock followed by

introductions and a word of prayer.

MIN. NO. SCO/2,OSSZ CONFIRMATION OF MINUTES OF THE PREVIOUS

MEETING

Confirmation of minutes of the previous sittings were deferred to the next meeting.

MIN. NO. SCT/q,OSS: STAKEHOLDER ENGAGEMENT ON THE NATIONAL TAX
POLICY. zozs

The stakeholders appeared before the Committee and made their submissions on the National

Tax Policy, qO2S in the following order and the following presentations and proposals were

made:

l. Kenya Bankers Association
. The administration of taxes should be streamlined to facilitate enforcement and

compliance - The objective should be to enhance revenue collection without imposing

undue administrative burden on taxpayers.
. KRA investments in technology should be accompanied by reduction in obligations

on taxpayers for tax collection under the agency model.

Justifcalion
. The National Tax Policy should emphasize that Kenya operates a self-assessment

regime.

2lPage



a

The tax legislation has moved away fi'om this lbunding principle with the emphasis

on the deployment of the agency model fbr collection of taxes.

The agency model burdens taxpayers with the responsibility for collection of taxes

for which there is no reward yet the penalties fbr omissions are grave - apply a penalty
for not performing the agency mandate rather than demanding the principal tax from
the agent.

q. Nairobi Securities Exchange / Kenya Association of Stock and Investment Banks
The country needs to attract foreign inflows of capital and one such avenue is by rnaking Kenya

a regional financial hub. This will attract foreign direct investment, address the shortage of
foreign exchange, easing pressure on oLrr exchattge rate rvhile providing patient capital for
grorvth. The Poticy captures this in the Objectives at Clause t.4,(ii) "to promote investment and

enhance regional and international trade". 2 The National 'l'ax Policy could consider

implementing taxes that incentivize and promote investment and make the Kenyan capital

markets the choice destination for capital in AIiica.

3. PriceWaterhouseCoopers
On personal Inconre -I'ax

. Savings for retirement will be subject to exempt-exempt-taxed ("E,ET") method of
taxation where:

o Contributions to be deductible (up to a cap);

o Investment income of the contribr,rted (irnds to be exempted I}om tax; and

o Withdrawals or annuities will be firlly aggregated with the comprehensive

income fbr taxation
(Section 4,.5 Para iv., pg 32)

Justification
The newly launched M'|RS provides for the exemption from tax of all pension

withdrawals irrespective of'a taxpayer's age contrary to the policy guidelines that
provide for the taxation of pension withdrawals. We suggest that the Policy is

aligned to this proposal.

4. Kenya Private Sector Alliance
Proposals that need to be strengthened under the policy;

i) -fhe policy articLrlates the importance of public participation under section 1.3 vii,
which speaks to accountability in fbrmulating tax laws. However, the guidelines

should further recommend the three-tier public participation model.

ii) 'fhe policy identilies the stakeliolders, including the legislator, and their roles in
section 2.2.t and under chapter 5 on implementation fiamework. The Auditor
General, by virtue of their critical role in public finance as espoused in the

Constitution of Kenya (COK) 2oto, shoLrld be expressly mentioned and also be

part of the Monitoring and Evaluation fi'amework.

iii) The policy provides for a comprehensive review of tax laws every five years.

Under section ,l..lz (i), which speaks to the predictability of the tax rates and base,

there should be a nrention of the relationship between the five years reviews and

the annual Finance Acts.
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iv) The development of' criterion fbr tax incentives notwithstanding, the policy

should provide guidance on the harmoniz.ation of the existing tax incentives under

preferential tax regimes to the proposed policy guidelines (e.g.,EPZ, SEZ, SOFA).

There is a mention of the preferential regimes in Section 2.43, which speaks to

customs duty

5. RSM East AfricaLLP
Regarding income tax RSM East Africa LI-P recommended that

o The tax bands need to be expanded;

o The personal relief/tax fi'ee amounts need to be revised; and

o The above need to be reviewed every 3 years

Justification
The current bands fbr PAYE are too narrow, with individuals qLrickly graduating from

one band to another without much relief, such as the difibrence between the lO% band

and z|o/n band is only a diflerence of KES 8,333 per month. Increasing the bands and the

amount of personal relief will allow lbr increased disposable income for taxpayers, which

will encourage greater investments in the economy'

Compared to other Afiican nations, Kenyans are taxed at the higher bracket that makes

their disposable income to go dorvn rvhich in tttrn suppresses growth in the economy.

While the policy allows for review of'the bands and rates evel'y 5 years, 3 years is more

suitable, as it wor-rld cushion individLrals against the adverse effects of inflation.

Association of Gaming Operators Kenya
A comprehensive reform of the Gambling Indr,rstry tax policy in Kenya is proposed by

the Association of Gaming Operators of Kenya (AGOK), with the aim to introduce a

straightlbrward and transparent tax system fbr the Gambling Industry operators, which

in turn would allow them to operate more profitably and generate greater state br'rdget

revenues combined with more.iob posts and stronger CSII practices in the local market.

Association of Kenya Insurers
The Association of Kenya Insurers submitted it strongly supports that VAT is not

imposed on insurance services and Excise l)uty on flnancial services to be maintained as

is. fhey also suggested that existing insurance and medical reliefs be reviewed with a bid

to increase them.

MIN. NO,52,9,/SO2,S: ANY OTHER BUSINESS/ ADJOURNMENT

There being no other business, the meeting was adjourned at Fifty MinLrtes past One O'clock.

The next meeting will be held in the same venue at Three C)'clock.

,l
Signed .....ou.",.1.i 6)o"s*A

Hon. CPA. Kuria Kimani, MP

Chairperson, Departmental Committee on Finance and National Planning
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MINUTES OF THE 841'H SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD ON THURSDAY 5TH OCTOBEri 2029
IN EKA HOTEL, MOMBASA ROAD AT Z.SO PM

PRESENT
1. Hon. Amb. Beniamin Kipkirui Langat, MP
2. Hon. David Mwalika Mboni, MP
3. Hon. George Sunkuiya Risa, MP
+. Hon. Joseph Kamau Munyoro, MP
5. Hon. Joseph Makilap Kipkoros, MP
6. Hon. CPA. Julius Kipletting RLrto, MP
7. Hon. Dr. Shadrack Mwiti Ithinji, MP
8. Hon. Paul Kibichiy Biego, MP
9. Hon. Umul Ker Sheikh Kassim, MP

- Vice- Chairperson

ABSENT WITH APOLOGY
t. Hon. (CPA). Kuria Kimani, MP
2. Hon. Andrew Adipo Okuome, MP
3. Hon. CPA. Joseph Maet'o Oyula, MP
+. Hon. (Dr.)John Ariko Namoit, MP
5. Hon. Mohamed Soud Machele, MP
6. Hon. Adan Keynan Wehliye, MP

-Chairperson

SECRETARIAT
1. Mr. Benjamin Magut
2. Mr. Nebert Ikai
3. Mr Salim Lorot
4.. Mr. Benson Kamande
5. Ms. Nelly Ondieki
6. Ms. Peninah Naisiae
7. Mr. Simon Ouko
8. Mr. Alfas Mulunda
9. Ms. Charity Zawadr
1o. Mr. Mwangi Muchiri
11. Mr. James Macharia

DELOITTE & TOUCHE

1. Nicholas Gathecha
2. Patrick Chege
s. Kimutai Kandie
+. Charles Mrlsyoka
5. David Mwiti
6. Maureen Kimomo
7. Fiona Wabwire

WESTMINISTER CONSULTING

t. Linda Oduor

Principal Clerk Assistant II
Clerk Assistant I
Legal Counsel I
Clerk Assistant III
Research Olficer
Legal counsel
Serjeant-At-Arms
- Intern
Intern

Audio Oflicer
Media relations officer
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2. Arwinder Sandhu
s. Hadi Sheikh
4. Cindy Mochere
5. Felicia Kasuku

INSTITUTE OF ECONOMIC AFFAIRS

l. .Iohn Mutua

MIN. NO.STS/ SOS,SI PRELIMINARIES

The meeting was called to order at Thirty Minutes past Two O'clock followed by introductions

and a word ofprayer.

MIN. NO. 916/2C/231 CONFIRMATION OF MINUTES OF THE PREVIOUS
MEETING

Confirmations of the minutes of the previous sittings were deferred to the next meeting

MIN NO. 317 / 2C/231 STAKEHOLDER ENGAGEM

DELOITTE

Deloitte appeared before the Committee and submitted as lollows:

A. Proposed Amendments

Deloitte proposed amendments to the following paragraphs of the National Tax policy:

Chapterl

Subchapter a.6 (Corporate Income Tax), Paragraph ii

He submitted that this proposal be amended to provide for the deductibility of expenditure

incurred by businesses in the production of taxable income even where the income is not taxed

in the .u-" y"r.. Specifically, Deloitte recommend replacement of the word income with taxable

income.

Subchapter a.6 (Corporate Income Tax), Paragraph iii

The proposal be amended to confirm that capital deductions may be enhanced in excess of toO%

to the extent that measurable benefits accrue to the economy or the general public in line with
the Government of Kenya's policy initiatives, for instance, inter alia, the attraction of FDI in
specific sectors or the creation of employment opportunities in specific areas / localities'

Subchapter rl.5 (Personal Income Tax), Paragraph iii

Recommend that the tax bands are widened, and that the marginal tax rate is reduced to

safeguard individuals fiom excessive taxation and erosion of their purchasing power.
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Subchapter.l,.5 (Personal Income Tax), Paragraph iv

Recommend an increase in the deductible contributions to savings for retirement.

Subchapter a.6 (Value Added Tax), Paragraph iv

Recommend the amendment of this proposal to provide that:

o There shall be a single general rate of'VAT. Where a prefbrential rate is granted, it shall

not be lower than 50 percent ofthe general rate.

o Notwithstanding the above, that allowance be made for multiple VAT rates, not

exceeding three, for .specific products in sectors of national importance, like agriculture.

Subchapter a.6 (Value Added Tax), Paragraph ii

Recommend rationalisation of VAT exemptions to cover specilic essential sectors or supplies

including the following:

. healthcare services fbr both humans including nursing, dentistry, and other similar
services,

. healthcare services fbr animals including veterinary services and similar services,

. agricultural extension and inspection services and similar services, and

. Er."rrtial goods and serl'ices including food, housing, education, among others'

Subchapter a.7 (Excise duty), Paragraph ii and iii

Recommend that the Policy provides fbr the criteria of'deternrining excisable goods and services.

The criteria shotrld be based on international best practice.

Determination of excise duty rates

Recommend that policy introduces the following paragraphs as the basis for determining excise

duty rates:

a) Excise duty rates imposed on products shall not exceed the optimal excise duty rate.

b) The optimal rate shall be based on studies condr.rcted by the Kenya National Bureau of
Statistics.

c) -fhe optimal excise dtrty rates undergo public participation and approval by the National

Assembly.
d) The optimal tax rate shall be reviewed every three years.

Subchapter a.7 (Excise duty), Paragraph viii

Recommend that the Policy be amended to include categories of other essential items that are

currently listed in the Second Schedule of the Excise Duty Act e.g., persons with disability, aid

funded projects etc

The policy should also state the criteria for exempting excise duty.
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Subchapter a.9 (Tax administration), Paragraph iv

This paragraph is broadly worded and lacks the mr"rch-needed clarity o{'the specific action to

make the process eflective and eflicient. They recommend enhancement of this proposal to

provide as fbllows;

. That there shall be an eflicient funding structure by the National 'freasttry for the timely
settlement of approved tax refunds within a maximum period of six months. This will
provide certainty on the availability of resources to settle approved refunds in a timely
manner.

Subchapter 4,.1o (Tax dispute resolution), Paragraph iii

Recommend that this proposal be enhanced to guarantee the autonomy of alternative dispute

resolution ("ADR") process in tax disputes, as fbllows:

. Provide for the independence of the ADIi team, thror-rgh the appointment of an

independent chairperson of the ADR section in the KRA's -fax Dispute Resolution

Division. 'fhe appointment process could involve the recommendation of qualified

persons by professional bodies such as the Law Society of Kenya and ICPAK, or in
conjunction with other bodies such as KEPSA and KAM. The chairperson so appointed

through this process shall also be outside the ambit or control of the KIIA and National
Treasury, and will be charged with the responsibility of constittrting teams which shall

independently spearhead and facilitate the resolution of'tax disptrtes through ADII, and

further monitor and report on the progress of the ADII mechanism.
. Empower the ADR team to deliberate on both questions of fact and of law on a without

pre.judice basis.
. Instead of abolishing the provision on waiver of penalties and interest, empower the ADR

team to ad.iudicate applications fbr wair,'er of penalties and interest with a view to minimise
the subjectivity previously experienced due to reventre pressLrres faced by the KRA and

the National -lreasury, thereby restricting the otrjective review of waiver applications.

B. New Amendments (Amendments not in the Policy)

Deloitte proposed the following new amendments to the National Tax Policy:

Proposal to allow statutory deductions against taxable income

Deloitte Recommend coordination of legislation such that stattrtory charges afibcting personal

income become allowable dedr-rctions for purposes of determininp; personal income tax

Amendments to the VAT laws and applicable Regulations

Recommend a stnrctured, strategic, and merlitrm to long term viewpoint when nlaking changes

to the VAT law.

Waiver of penalties and interest
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Recommend introdLrction of Paragraph ix and Paragraph x under Subchapter a.9 (Tax
administration) of the Policy to provide as follows:

o Paragraph ix -'fhe National Treasury shall, in consultation with the relevant stakeholders,
fbrmulate, implement, and publish guidelines and mechanisms for the application and

processing of waivers o{-penalties and intelest issued in accordance with the TPA.
o Paragraph x - 'fhe I-egislatrrre shall review pass the necessaly regr.rlations to expressly

provide the criteria fbr evaluating applications lbr waiver of penalties and interest and provide
an appeal or review mechanisnt where a taxpayer fbels that their grounds of waiver were not
duly considered.

Protection of taxpayers'rights in tax administration and enforcement

Propose that the Policy be amended to introduce a preamble to Subchapter a.9 (Tax
administration) of the I'>olicy to provide fbr the lair and reasonable exercise of the KRA's tax

administration and enforcement mandate.

Specifically, stakeholder proposed that the preamble to Subchapter +.9 (Tax administration) of
the Policy read as fbllows:

"The administration and enfbrcement of tax legislation shall observe the Guiding Principles of
this Policy sub.iect to Chapter + of the Constitution of'Kenya,2OlO, and in particular the rights
and fundamental fieedoms so guaranteed. For the avoidance of doubt, the enfbrcement of tax
legislation shall ensrrre reasonable notice be issued and take cognisance of dispute resolution
mechanisms available to taxpayers."

The tax audit process

Recommend the inclusion of Paragraph xi of Subchapter 4,.9 (Tax administration) of the Policy
compelling the KRA to fbrmulate and publish a tax audit process lramework purposed at

ensuring the conduct ol tax audits by the KRA is eflicient, eflbctive, and predictable with clearly
stipulated timelines, and lurther is guided by conventional audit standards, methods and

processes, including sampling.

Such a framework should stipulate that a taxpayer may not be strb.iected to multiple audits
simultaneously.

Guarantee of the Policy's legislative effect.

The Stakeholder recommended the introduction of Subchapter- 1.6 (lntroduction) of the Policy
guaranteeing its position in Kenya's tax legislative fi'amework.

The Stakeholder proposed Subchapter 1.6 to read as below:

"To give legislative effect to the Policy as a guiding tool governing the tax legislative
framework applicabte in Kenya, the Legislature is urged to codify the Policy in
legislation."
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INSTITUTE OF THE ECONOMIC AFFAIRS (IEA)

The Institute appeared before the Committee and submitted as follows:

Chapter I: Introduction

r.a Objectives of the Policy

The Institute proposed to widen the scope of the objective of the NTP

Chapter II: Situational Analysis

IEA observed that there is need to be cognizant of the intergovernmental flscal relations system'

2.5 Revenue Performance

IEA submitted that the revenue perfbrmance section could be beefbd up and made richer by not

only providing information on revenue performance in real terms but also an assessment of the

composition oTtu* revenue against basic tax concepts and principles of efliciency and equity

Revenue Forecasting

The institute proposes strengthening of part (v) of revenue performance further, in the following

way:

(i) Need to improve accLrracy of revenue projections
(ii; no. greatei integrity in revenue projections, there is need fbr improved transparency' ' 

through .".r"nu"-fo.ecasting reports to facilitate more meaningful public participation.

Chapter III: Challenges Facing Kenya's Tax System

3.1 (ii) Tax Incentives

According to the IEA Kenya, Parliament should obligate the National Treasury to publicize

reports wlth coniprehensive tax expenditure analysis and estimates as part of the Budget Policy

Statement and Budget Estimates lbr improved budget transparency.

Chapter IV: Policy Guidelines

4,.9 Increase in Tax Compliance Level

The Institute proposes for adeqrrate focus and commitment by the government towards prudent

utilization of ievenue, thus improved service delivery as this is ostensibly correlated to rise in

levels of tax compliance.

4,.9 Tax administration

vii Enhance collaboration between the National and County Government on sharing
information for increase tax collection.

The NTP should address how the national and county government would increase tax collection'

For example, the National Government can incentivize the county governments through

establishment of a fund to act as a buffer whenever there are delays in payment towards licenses.
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Tax Refunds

The National Treasury should reconsider the funding model of refunds as the current state of
funding has proven to be inadequate to enable KRA monthly settlement of tax refund arrears.

Further, KRA should in the future separate revenue collections functions from the processing of
the fund.

4,.r2 Predictability in tax rates and tax bases

The National Treasury should submit an annual report to the cabinet on the implementation of
the tax policy. There is need to capture implicit biases that arise during implementation to ensure

principles of equity and fairness are upheld.

MIN. NO, STE/COSS: ANY OTHER BUSINESS / ADJOURNMENT

There being no other business, the meeting was adjourned at Five O'clock. The date of next
meeting will be communicated by way of notice.

Signed
Hon. CPA. Kuria Kimani, MP

Chairperson, Departmental Committee on Finance and National Planning
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MINUTES OF THE 86TH SITTING OF THE DEPARTMENTAL COMMITTEE ON

FINANCE AND NATIONAL PLANNING HELD ON THURSD AY, I2TH OCTOBER,

2O2S AT 2.3O PM IN EKA HOTEL, MOMBASA ROAD.

PRESENT
l. Hon.

2. Hon.

3. Hon.

4. Hon.

5. Hon.

6. Hon.

7. Hon.

8. Hon.

9. Hon.

lO. Hon.

Francis Kr"rria Kimani, MP
Benjamin Kipkirui Langat, MP
David Mwalika Mboni, MP
Paul Kibichiy Biego, MP
Julius Kipletting Rutto, MP
Joseph Makilap Kipkoros, MP
Joseph Kamau Munyoro, MP
George Sunkuiya Risa, MP
Adan Keynan Wehliye, MP
Joseph Maero Oyula, MP

- Chairperson
- Vice- Chairperson

Principal Clerk Assistant II
Clerk Assistant III
- Legal Counsel

As sis tant Sergeant-at-arms
Researcher
Audio Officer

Hansard Officer
Legal Counsel
Intern

ABSENT \MITH APOLOGY
t. Hon. Mohamed Soud Machele, MP
2. Hon. (Dr.)John Ariko Namoit, MP
3. Hon. Andrew Adipo Okuome, MP
+. Hon. Dr. Shadrack Mwiti Ithinji, MP
5. Hon. Umul Ker Sheikh Kassim, MP

SECRETARIAT
l. Mr. Benjamin Magut
2. Mr. Benson Kamande
3. Mr. Salem Lorot
+. Mr. Simon Ouko
5. Ms. Nelly Ondieki
6. Ms. Mercylyn Kerubo
7. Ms. Joyce Wacera
8. Ms. Peninah Naisiae
9. Mr. Alfas Mulunda

IN ATTENDANCE

Ichban Tax & Business Advisory LLP
1. Robert Warrliru

Ernest & Young
1. Brian Waruru
2. Ann Magondu
3. Lynn Warugu

KPMG
1. Jemima orina

Law Society of Kenya
l. Sharon Munanie
2. Collins Odhiambo

Senior, Business Aclvisory & Tax Regulations
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3. Janet Laruna
Anjarwalla & Khanna

l. John Kiragu -
2. Bettina Okinyi
3. James Kanja

Bowmans LLP
l. Nelly Chepkoech
2. Alex Mathini

EAVCA
l. Jacklyne Imiara
2. Alex Kanyi

Okoa Uchumi
1. Angela Wangechi
2. Veronicah Ndegwa
3. Rozalia Wangui

Kenya Association of Manufacturers
1. Mirriam Bommet

Ernest & Martin
1. Ernest Mukiu

CleanCooking Association of Kenya
1. Simon Kiragu
2. Bharat Shah
3. Simon Githugu
+. Mihir Chalishazar
5. Anthony Mwangi

Tax Associate
Tax Associate
Director

Associate
Patner

Partner

MIN. NO. SL,S/SOCSZ PRELIMINARIES

The Chairperson called the meeting to order at Three O'clock followed by introductions and a

word of prayer.

MIN. NO. SSq/q,OZSz CONFIRMATION OF MINUTES OF THE PREVIOUS

MEETING

Confirmation of minutes of the previous sittings were deferred to the next meeting.

MIN. NO, S2,S/2,OSS: STAKEHOLDER ENGAGEMENT ON THE NATIONAL TAX
POLICY. e,oz,s

The stakeholders appeared before the Committee and made their submissions on the National

Tax Policy, uOZS in the following order and the following presentations and proposals were

made:

l. Ichban Tax & Business Advisory LLP
The proposals by Ichiban Tax & Business Advocates LLP shared similarities with
previous submissions as realized by the committee
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2. Ernest & Young

a) IntrodLrce a new strbparagraph as follovvs:
vii. trxplore ways of enhancing taxation in the agricttlttrral sector by

conducting extensive research to determine the optirnal tax
structure fbr ditlbrent fields/scale of agrictdture.

Justification;

On the agricr-rlture industry, we note that the agricultural sector is not a hard to tax
sector. There is alreadl, a tax reginre for taxation of income fi'om agriculttrral activities.
Therefore, the policy should be accurate on the target. 1-he government should also

conduct extensive research to establish how to cluster agricultural by scale/ nature in a

bid to improve productivity for tax considerations.

3. Klynveld Peat Marwick Goerdeler
some guiding principles that KPMG trast Africa believe the National Assembly should

consider when developing Kenya's national
tax policy:

i) Revenue Generation: The primary objective of taxatiort is to generate revenue to

fund government operations and public services.

ii) trquity and Fairness: The tax system should be designed to distribute the tax
burden fairly among the population.

iii) Simplicity in Adnrinistration and -lransparency: A clear and straightforward tax
system reduces compliance costs fbr both individuals and businesses.

iv) Economic Growth and Incentives: Kenya's tax policies should encourage

economic growth by not stifling business activity and innovation.
v) Certainty and Predictability: Tax laws should be stable over time, and frequent

changes should be avoided unless absolutely necessary.

vi) Environmental Considerations: Many countries are incorporating environmental
taxes and incentives into their tax policies to ertcourage sustainability and reduce

pollution.
vii) Social C)bjectives: Taxes can be used to achieve social goals such as reducing

income inequality, providing lbr social safety nets and supporting specific

industries or regions.
viii) PLrblic Engagement: Engaging the public and stakeholders in the tax policy-

making process can help ensure that the tax system is responsive to the needs and

prefbrences of the poptrlation.
4. Law Society of Kenya

i)Tax Policy's ltreamble and content should be guided by Article 20l of the Constitution
of Kenya 2o1o which states as fbllows;
2ol. Principles of public finance
The following principles shall guide all aspects of public finance in the Republic-
(a) there shall be openness and accountability, including public participation in financial

matters;
(b) the public finance system shall promote an equitable society, and in particular-

(i) the br"rrden of taxation shall be shared fairly;
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(ii) revenue raised nationally shall be shared eqtritably among

national and corrnty governnlents; and

(iii) expenditure shall promote the equitable development of'the

country, including by making special provision for marginalised

groups and areas;

(c) the burdens and benefits of the use of resolrrces and public borrowing shall be

shared equitably between present and ftrttrre generations;

(d) public money shall be r-rsed in a prudent and responsible way; and

(e) financial management shall be responsible, and fiscal reporting shall be clear.

ii). Public money shall be used in a prudent and responsible way

Collection of tax comes at a heavy price and sacrifice by the taxpayer. It woLrld be prudent

that Kenya's Tax policy also embodies within its aspirations that corruption, theft of
public funcls and wastefirl expencliture by the governnrent should be fiowned upon, so

that the aims of collection lbr develollment are nret.

5. Anjarwalla & Khanna
a. The draft Policy articulates the issues only fi'om the perspective of the revenue

collector. Not much focus has been given to the taxpayer and the challenges they

have faced with the current tax system. For example, chapter Three which focuses

on Challenges Facing Kenya's Tax System, states fotrr major challenges namely:

1. lixistence ofhard to tax sectors;

2. 'I'he erosive nature of the tax incentives; l). Low tax compliance

among the taxpayer; and

3. Complexity in taxing emerging digital economy.

b. The above challenges have a lot to do with revenue collection and little do with
what challenges the taxpayer is facing. This tone is carried throughout the Policy

document.
c. -fhe taxpayer should consider tax responsibilities as a civic obligation and

constant duty that must be discharged as and when dtre. Withotrt wide ranging

tax morale there is no possibility of'efibctive tax collection even with the greatest

amonnt of force applied.

d. The Policy should try to espouse the taxpayer as the primary fbcus of all tax

collection eflbrts and extend some discourse reviewing the challenges of the

taxpayers and addressing the concerns, they may have which increase cost of
compliance and inhibit economic cler.,elopment. When such a lens is adopted. then

a balanced sustainable approach to revenue collection will be achieved.

e. The taxpayer now is faced with numerous challenges that the Policy shoLrld

i ncorporate incl r"rdin g:

i) There is lack of a coherent public participation fi'amework that can be

relied on in the formLrlation of tax laws;

ii) There coLrld be better accountability of tax collected;

iii) Effective dates for tax changes are often abrr-rpt and highly disruptive as

they do not provide enough lead time for the taxpayer to reorganise

business systems to comply; and There is an imposition of excessive costs

of cornpliance and sunk costs in contplying with new tax compliance

monitoring tools.
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We would propose that some of these teething challenges be dealt with in the Policy.

We noted that as drafted, the Policy seenls to only import the Constitutional Principles

elucidated in Article to(z) of the Constittrtion.

-fhe Policy also needs to articulate key constitutional rights or-rtlined in Article to(z) and

elsewhere and elaborate circumstances under which the taxpayers'Wrights can be limited
as outlined under Article 2+ of the Constittrtion.
We note that sr.rch key constitr-rtional principles inclLrde: the Right to Equality and

Freedom fiom Discrimination (Article zi), the right to human dignity (Article za). the

fi eedom and security of the person (Article 29), the right to privacy (Article 3 t), the right
to information (Article .95), the right to property (Article aO) and the right to

administrative action (Article'[7), and the right to a lair hearing (Artic
6. Bowmans LLP

Bowmans LLP suggested that the Government should also consider the following:
(a) to ensure that investors are not caught ofi'guard with abrupt tax changes, in case there

is a real need to make a tax change, the Government should include grandfathering
provisions in tax amendment provisions which ensLlre that those persons who made the

investments with certain tax provisions are cushioned fi'om the negative impact arising
from the changes in the tax provision; and

(b) tax changes (if any) should only be made in the most critical of cases for example,

when the country need to respond to a natural calamity, an event outside the control of
Kenya (such as Itussia-Ukraine conflict), or a pandemic (such as COVID -19) and any

other event that urgently requires government intervention to mitigate the impact to the

Kenyan citizens.
Hard to tax sectors
As the Policy has recognized, Kenya has a problem with hard to tax sectors, which are

sectors of the economy which by their nature are difticLrlt to tax. A good example is the

agricultural sectors, and the informal sectors. The intbrmal sector plays an important role

in Kenya as it employs a majority of the persons of working age.Flowever, the fact that
these sectors do not contribute to the tax revenues is a big reason why the government
is unable to realize it tax revenue targets.
To address this, bowrnans proposed the fbllowing,

(a) possible use of withholding taxes which require businesses to withhold taxes

at source when making payments to hard to tax sectors. This should be in
consLrltation with the relevant persons required to withhold;
(b) promote the use of digital/electronic payments which leaves a digital trail
hence making it easier lbr the revenue authority to track the payment;

(c) implementing infbnnation reporting requirements such as high value cash

transaction fbr items such sale of nrotor vehicles and real estate;

(d) encourage the sharing of data between government agencies fbr example the

counties which licence businesses with the KIIA; and

(e) encourage the KRA to invest in data collection and data analysis to determine
tax leakages in hard to tax sectors.
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1. East Africa Venture Capital Association

Comments to the National Tax 2023

8. Ernest & Martin
- Policy Objectives on Hard to Tax Sectors
Section +.1(i) seeks to improve tax collected fi'om transfbr of properties - the government

should speed up the titling of land in Kenya. This will markedly improve the collection of
capital gains taxes and stamp duties.

- Increase in tax compliance levels.
+.s(iv) seeks to regularly review tax administration procedures to address gaps and

emerging issues. -fhis proposal needs a legal and regulatory framework and operational

guidelines for taxpayers to forward suggestions and complaints in respect of tax

ud-ini.trution procedures. For example, there is no legal or regulatory framework under

which a person can refbr complaints on the set-Lrp of the iTax system.

- Personal income tax
4,.b(iii) progressive tax bands and rates shorrld be reviewed with regular fi'equency inline

with the consumer price index.

- Value Added Tax

4.6(ii) Cost of compliance should not be the only reason fbr exempting goods or services.

Other factors do come into play. E.g., the Medium-Term Revenue Strategy uses

Proposed ActionCornrnentsChapter Section or Paragraph
Amenrl the Policy to
rernove the cap on

investrnent rledut:tions.

The linritation ol invcstment dedtrctions
to loO%, of'the invested amotlnt may

lre irr.jrrrious to Kenya's position as the
prelbrretl investnrent hrrb in East Ali'ica
(e.g., Rrvanda allous firr t5O"/, tax
dedrrctir>n fbr rltrali{i'ing expenditure
rr.lrrtr.,l t,r ;ttt t'tPort<rlientt rl investtnt'ttt
pro ject.

Tlre ['olicy slr,rrtl,.l allou {lexibility in the
deterrninatir>n of allorvalrle
investmetrt rledttction to ensttre tltat
Kenya rt:tttititts <rrmpetitive u'lren

cornpared with the investment deduction
tlrat is ,rf)i-r'e,l in ,,ther (,)ltntries itt

the region.

Corporate
Income Tax

4,.(i (iii)
"Tlrc ( ill)it;tl deJtle ti,)ns
allr>rvable slrall r)ot exceed

I (X) pcr (:et)t r>l' the actual
cost r>l' the investment or of
the asset"

Arnend the Policy to
provitle fbr llexibility
irr the deterrnination of
prefi'rential rates
rvith respect to corporate
income tax.

(lrrrent tax laws provide lbr preli:rential
tax rates li>r SEZ/EPZ entities,
develogrers of' aflirrdalrle hottsing, httman

var:cirre nrattttlitctttrers and nrotor
vehicle assetttlrlers, rvhich entities
provide key services and are crucial to
ardrng Krnya reduce its negative trade
lralance lx'trvt'en imports and exports.
-l-hc proposals st:t orrt itr the Policy s'otrld
aflect the prefl'rcntial tat rates

enj<>yetl by tht:se entities and rvould allect
their alrility to attract capital fi'orn
ittvestors ()r sJ)lrr e('()rlomic growth drte

to tlte adrlitional r'ost burtlen.

4,.6

"...if a preflrential
grantetl firr

lloVerl)rlrent

("i)
rate is

spec i fic
policy

rate shall
|ot'/o ol'

corpt>ration

the ta\
lorver than
ratc of'

objective,
not be

generaI
tax "

Corporate
Income Tax

The irnpositir>n of' l 5% tax on repatriated
prr>fits rvottltl impact Kenya's
attractiveness as an investtnent htrb in
East A{i'ica. The el}i:ct of this tax rvotrld

lle tt> irrcrease tlte cost ol'operatir>n and

retlrrce the lnargin of' profit available
t,, trllllt,rrc ittr t stors. strelt as privitte
e<rrritv and venture caDital Ilrms.

Amenrl the Policy and the
I nr:orne 'I'ax Act
t() reln()ve the taxation of
repatriaterl prolits.

Corporate
Income Tax

4.6

"Repatriatul profits
non-residents oltrating in

(viii)
Ibr
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international best practices, such as the destination principle or unprocessed items. This

should also covet'critical or essential goods and services.

+.0(iv) the use of a single rate of'VAT should not be allowed. Cost of living and other

fhctors may necessitate a rate higher or lower than the standard rate

- Customs
,!.8 Any amendrnent of the Comnron llxternal 'I'arriff or cllstoms administration in

general should undergo pLrblic participation, prior to government making any proposals

to the trAC. Any proposals made by other EAC countries to the CET or customs

administration shorrld r-rndergo public participation in Kenya prior to Kenya acquiescing

or rejecting the proposal. Upon enactment, the regulations shotrld undergo parliamentary

approval as per the statutory instruments act. Customs laws are enacted in accordance

with article 2o9(r)(c)zos. Power to impose taxes and charges (l) Only the national

government may impose- (c) customs duties and other duties on import and export

goods. And such laws need to subject to public participation per article 201(a)

- Tax Dispute Resolution
4,.1o on dispute resolution processes: in line with Article 159(2) (c)of the Constitution of
Kenya recognises mediation as a form of dispute resolution to be applied by courts. The

only limitation on mediation imposed by this article is in relation to traditional dispute

resolution mechanisms. As such paragraph +(a) and (b) of The Tax Procedures

(Settlement O1'Tax l)isputes Out O1'Court Or'fribunal) IlegLrlation s,2o2O [Legal Notice

tlg ofZOZOI are in contravention of'article r5S(Z) and section SS(t) ofthe tax procedures

act.4. Tax disputes that may be settled out of court or tribunal. A tax dispute shall not be

settled out of court or tribunal if-
(a) the settlement of the dispLrte would be contrary to the Constitution, the tax law or any

other written law;
(b) the tax dispr-rte involves the interpretation of the law;

9. Okoa Uchumi
The policy document indicates the government aims to grow revenues to 25

percent of GDP; we recommend a set of mediurn-term targets that can be achieved if the

policy is
implemented. This would also better coincide with the Medium-Term Expenditure

Framework (MTtrF). Each indicator/target shotrld also be tied to specilic actions

recontmended in the docrrment. Iior exat-uple, increasing the tzrx to GDP ratio should be

tied to ntrmbered interr.entions mentioned earlier, sttch as changes in income tax and

compliance, so that we can trace back the source of failure or success when targets are

either not met or tnet.
The draft policy mentions but does not analyze the current structure of the income

tax. There is no analysis to sr,rpport review bands of income tax "to ensure progressivity,"

a.s the document arl{ues (section 3.2 (i), page 2+). Indeed, a re'n'iew of the existing tax

bands reveals that the highest band is reached at a very low level of income (Ksh sssK
per annum) against annual nominal average earnings of Ksh 827K as reported in the 2022

Economic Survey. If progressivity is the goal, this suggests that the government should

at least consider whether the top band shor-rld be reached at a higher income level, or

whether additional bands should be added. Flowever, we lack sufficient data on the

revenue that the governnent collects fi'om diflbrent income tax bands to make a proper

recommendation here. More data should be ptrt into the public domain to debate the

current income tax bands befbre concluding that they are the rnost appropriate for the

goals of progressivity.

a
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The discussion of current challenges in the document is at times weak. For example,

the document mentions that the "filing and compliance rate" stood at 7o and 77 percent

respectively. It would help to explain further how these figures are calculated (what is the

denominatorP). A fuller analysis would include more specific information on the number

of nil filers, estimates of tax evasion, and a discussion of the tax gap based on current tax

rates and the size of the economy. If the tax gap cannot currently be estimated, some

discussion about how the government will invest in data collection so that it can

eventually measure it should be included in the policy.

10. Kenya Association of Manufacturers
The association informed the committee that they will share a soft copy of their updated

submission on Monday the 16th of October, 2023

MIN. NO. SSA/SOqSZ ANY OTHER BUSINESS/

There being no other business, the meeting was adjourned at Forty Minutes past Eight O'clock.

The date of the next meeting will be communicated by way of notice.

*--4
..... .Date,..?Jd f.::- *t.loSigned.

Hon. CPA. Kuria Kimani, MP

Chairperson, Departmental Committee on Finance and National Planning
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MINUTES OF THE 83RD SITTING OF THE DEPARTMENTAL COMMITTEE

ON FINANCE AND NATIONAL PLANNING HELD ON THURSDAY, 5TH

OCTOBER 2C/28 AT 9.OO PM IN EKA HOTEL, MOMBASA ROAD.

PRESENT
l. Hon. Francis Kuria Kimani, MP - Chairperson

2. Hon. Benjamin Kipkirui Langat, MP - Vice- Chairperson

9. Hon. George Sunkuiya Risa, MP
.1,. Hon. (CPA) Joseph Maero Oyula, MP

5. Hon. Joseph Kamau Munyoro, MP

6. Hon. Joseph Makilap Kipkoros, MP

7. Hon. (Dr.)John Ariko Namoit, MP

8. Hon. Julius Kipletting Rutto, MP
9. Hon. Umul Ker Sheikh Kassim

ABSENT \VITH APOLOGY
l. Hon. Dr. Shadrack Mwiti Ithinji
2.Hon. David Mwalika Mboni, MP
3. Hon. Paul Kibichiy Biego, MP
,1,. Hon. Mohamed Soud Machele, MP

5. Hon. Adan Keynan Wehliye, MP

6. Hon. Andrew Adipo Okuome, MP

SECRETARIAT
l. Mr. Benjamin Magut
2.Mr. Nebert Ikai

4. Mr. Salem Lorot

5. Ms. Nelly Ondieki

6. Mr. Simon Ouko

7. Mr. Mwangi Muchiri

8. Ms. Peninah Naisiae

9. Mr. James Macharia

lo. Mr. Alfas Mulunda

I l. Ms. Charity Zawadi

12.Mr.Ian Kinuthia

IN ATTENDANCE

DELOITTE & TOUCHE
l. Mr. Nicholas Gathecha

2. Mr. Patrick Chege

Principal Clerk II Assistant

Clerk Assistant I
Legal Counsel I

Researcher

Serjeant-at-Arms

Audio Oflicer

Legal Counsel

Media Relations Officer

Intern
Intern
Intern



3. Mr
4. Mr
5. Mr
6. Mr
7. Ms

Kimutai Kandie

Charles Musyoka

David Mwiti
Maureen Kimomo

Fiona Wabwire

WESTMINISTER CONSULTING
1. Linda Oduor

2. Arwinder Sandhu

s. Hadi Sheikh

4. Cindy Mochere

5. Felicia Kasuku

INSTITUTE OF ECONOMIC AFFAIRS

1. John Mutua

MIN. NO. 3II / 20231 PRELIMINARIES
The Chairperson called the meeting to order at Twenty Minutes past -lhree C)'clock

followed by introductions and a word of prayer.

MIN. NO. 812/2053. CONFIRMATION OF MINUTES OF THE PREVIOUS

MEETING
Confirmation of minutes of the previous sittings was deferred to the next meeting.

MIN NO. srs/2o23z ST

POLICY.qozs
The stakeholders appeared before the Committee and made their submissions on the

National Tax Policy, 2023 in the following order:

t. Deloitte & Touche

a) Deloitte & Touche recommended that the tax policy be amended to provide for the

deductibility of expenditure incurred by businesses in the production of taxable

income even where the income is not taxed in the same year. Specifically, they

recommended replacement of the word that income with taxable income.

b) They also recommended that the tax policy be amended to confirm that capital

deductions may be enhanced in excess of tOO% to the extent that measurable

benefits accrue to the economy or the general public in line with the Government of

Kenya's policy initiatives, for instance, inter alia, the attraction of FDI in specific

sectors or the creation of employment opportunities in specific areas / localities.



a

a.

c) Deloitte & Touche recommended that the tax bands are widened, and that the

marginal tax rate is reduced to safeguard individuals from excessive taxation and

erosion of their purchasing power.

d) Additionally they recommended coordination of legislation such that statutory

charges affecting personal income become allowable deductions for purposes of

determining personal income tax.

2. Westminster Consultancy

a) Tax education should be introduced into the Kenyan education system from a

Secondary and tertiary level.

b) Introduction of a "KRA Tax Certificate" as a regulatory requirement when

registering a business.

c) Tax Incentives should be retained as they facilitate the injection of foreign Direct

Investments and other attractive economic benefits to the country.

d) Tax Laws should be made simple. At the moment, taxation is a technical and

complex field that requires a level of prowess to facilitate accurate reporting for tax

compliance

Guidelines
a) Kenya Revenue Authority to reposition itself in the market as an agency that assists

and facilitates compliance by the Kenyan taxpayer.

b) Double Tax Agreements that are currently in effect should be regularly reviewed to

accurately reflect international best practices.

c) While the policy talks about review during "emergencies, pandemics, or natural

disasters" may aflect the S-year comprehensive review of tax law, there's a

discernible lack of clarity in terms of what constitutes a disaster and the procedure

to be implemented thereafter.

d) There should introduced neu'reliefs that will take into account instances of persons

with families, persons with special needs and any other considerations that would

affect their income.

s.Institute of Economic Affairs
Guiding Principles by Tax Head

I. Income Tax
The Income Tax Act in Kenya is too long and thus complicated. Income tax policy should

be driven

by the design of an efficient mechanism for raising revenues while causing minimum

distortions in

the markets, firms and households, from which the revenue is paid. Parliament should

introduce



policy requirements fhat must be firllilled by any tax measures'
,

ii. Excise Tax-
The excise tax model in Kenya is not built on firm, credible and consistent economic logic.

Parliament should establish the principle in the excise tax law that this tax is applicable for

harmful

economic activities consumed by individuals and firms.

III. Value Added Tax
This is a tax whose incidence is borne by the consumers. The most complicated tax in the

taxation suite in Kenya is the VAT and this complexity creates severe distortions.

Parliament should establish the principle of VAT taxation as a simple, modest standard rate

with no exemptions and widen it to all goods and services throughout the republic.

Chapter II: Situational Analysis

There is a need to be cognizantof the intergovernmental fiscal relations system. Thelegal

and regulatory framework should be expanded to take cognizant ofthe context ofdevolved

system of government.

MIN. NO. gT*/EOgg: ANY OTHER BUSINESS/ ADJOURNMENT

There being no other business, the meeting was adjourned at Fifty Minutes past Six

O'clock. The date of next meeting will be communicated by way of notice.

.oate,.. A* i!. tl y.:.:..b,.. Lo z- |Signed..........
Hon. CPA. Kuria Kimani, MP

Chairperson, Departmental Committee on Finance and National Planning
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IVTINUITS OF THE EZND SITTING OF THE DEPARTMENTAL COMMITTEE ON

FINANCE AND NATIONAL PLANNING HELD ON THURSDAY. 5TH OCTOBER
qOgg AT TO:OO AM IN EKA HOTEL. MOMBASA ROAD.

PRESENT

l. Hon. CPA. Francis Kuria Kimani, MP - Chairperson

2.Hon. Benjamin Kipkirui Langat, MP - Vice- Chairperson

9. Hon. George Sunkuiya Risa, MP
,1. Hon. CPA. Joseph Maero Oyula, MP

5. Hon. Joseph Kamau Munyoro, MP

6. Hon. Joseph Makilap Kipkoros, MP

7. Hon. (Dr.)John Ariko Namoit, MP

8. Hon. CPA. Julius Kipletting Rutto, MP

9. Hon. Umul Ker Sheikh Kassim, MP

10. Hon. Dr. Shadrack Mwiti Ithinji, MP

ABSENT WITH APOLOGY
l. Hon. David Mwalika Mboni, MP
2.Hon. Paul Kibichiy Biego, MP
3. Hon. Mohamed Soud Machele, MP

4,. Hon. Adan Keynan Wehliye, MP

5. Hon. Andrew Adipo Okuome, MP

SECRETARIAT
1. Mr. Benjamin Magut

2.Mr. Nebert Ikai

4,. Mr. Salem Lorot

5. Ms. Nelly Ondieki

6. Mr. Simon Ouko

7. Mr. Mwangi Muchiri

8. Ms. Peninah Naisiae

9. Mr. James Macharia

lo. Mr. Alfas Mulunda

11. Ms. Charity Zawadi

t2.Mr.Ian Kinuthia

Principal Clerk II Assistant

Clerk Assistant I

Legal Counsel I

Researcher

Serjeant-at-Arms

Audio Oflicer

Legal Counsel

Media Relations Officer

Intern

Intern
Intern

IN ATTENDANCE
Institute of Certified Public Accountants of Kenya (ICPAK)

l. CPA Philip Kakai

2. CPA DR. Grace Kamau

Chairman

C.E.O



3. FCPA Prof. Letting
4. FCPA Robert Waruiru

5. FCPA Erastus k. Omolo

6. CPA Robert Mabeya

1. Christine Muthui

8. Fred Kimotho

9. Hillary Onami

lo. Elias Wakhusi

I l. Nancy Moraa

- Governor PFC, ICPAK

- Member

MIN. NO. 3O7 / 20231 PRELIMINARIES
The Chairperson called the meeting to order at Thirty Minutes past Ten O'clock followed

by introductions and a word of prayer.

MIN. NO. gO8/2O29. CONFIRMATION OF MINUTES OF THE PREVIOUS

MEETING
Confirmation of minutes of the previous sittings was deferred to the next meeting.

MIN No. 3Og/2O2gI STAKEHOLDER ENGAGEMENT ON THE NATIONAL TAX

POLICY.qoqg
The stakeholders appeared before the Committee and made their submissions on the

National Tax Policy, 2023 in the following order:

1. ICPAK
a) ICPAK informed the committee that there's need for qualitative training and

recruitment of more tax administrators with emphasis on competence and ethics for

eflectiveness in the process of the mandate.

b) According to the institute in order to counter revenue leakage the government

should provide a system in which imported items are done when goods are at the

port.

c) They also suggested that the government should incorporate advanced technology

that will be used for tax collection by identifying potential taxpayers as well as serve

as a measure of security.

d) They proposed that the Government should commensurate the tax paid by the

citizens by providing good services to encourage compliance.

e) As per ICPAK the government should develop a criterion Ibr grant incentives while

considering cost and benefit of incentives and also maintain a tax record

0 The government to design a system that provides identification and tracking of

economic activities in a single identifier as this will lessen tax evasion and corruption

by making it painful to culprits.



g) ICPAK suggested that the Government to allow inflationary adjustment every three

years and increasing relief as well as increasing pension limits to encourage

employees who are the highest contributors to income tax.

h) The institute proposed establishing a tax policy committee domiciled that the

National Treasury with different stakeholders from government, private sector and

professional bodies to ensure coordination, compliance, provide insight as well as

initiate reviews on the policies.

i) ICPAK proposed amendment of the description on Transparency and accountability

to read 'The tax system shall enhance disclosure of information on revenues

collected and expenditures, types of taxes, total tax liabilities and time of payment'

j) The Institute proposed that the Government amends the Eighth Schedule so that a

form of indexation allowance can be factored in. Other countries have implemented

the allowance successfully. E.g Uganda, France, UK, Australia and Spain

k) The institute informed the committee that the tax incentive of 2.9o/o of GDP is

restrictive. The Government should allow for a leverage to amend depending on the

circumstances. A study should be conducted to determine the optimal ratio as

opposed to pegging the optimal ration to the average in Africa.

MIN. NO. gTOl2O29: ANY OTIIER BUSINESS/ ADJOURNMENT

There being no other business, the meeting was adjourned at Fourty Minutes past One

O'clock. The next meeting will be held at Three O'clock

Signed
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Hon. CPA. Kuria Kimani, MP

Chairperson, Departmental Committee on Finance and National Planning
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