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LEGAL NoTICE No,

TI.IE CAPII-AL MARKETS ACT

, (CaP.485A)

IN EXERCISE of the powers conferred by section i2 (i) of the
Capital Markets Act. the Cabinet Secretary to the National Treasury,
rnakes the following Regulations-

THE CAPITAL MARKETS (DERIVATIVES MARKETS)
REGULATIONS, 2015

PART I - PRELIMINARY

l. These Regulations may be cited as the Capital Markets
(Derivatives Markets) Regulations, 201-5.

2. In these Regulations, unless the context otherwise requires-

"Act" means the Capital Markets Act and any rules atrd

regulations rnade thereunder; ;

"associate", has the meaning assigned to it under section 3 of the

Act:

"Ar"rthority" has the rneaning assigned to it under sectioll 2 of the

Act;

"board" rneans the board of directors of a derivatives exchange;

"clearing bank" means a bank, as defined under section 2 of the

Banking Act, rvhich is designated or appointed by a derivatives
exchange to provide banking and other facilities to a -

(a) derivatives exchange;

(b) the clearing house of an exchange; and

(c) brokers of an exchange;

to facilitate the maintenance of a segregated account and clearing
and settlcment functions; "clearing house" means a settlement system
by whlch the claims and liabilities of derivatives brokers and their
clients in respect of different derivatives contracts confirmed by the

exchange are received, adjusted, settled and paid;

"clicnt" means a person who is registered with a derivatives
broker and has executed an aBreemetrt with the derivatives broker;

"client assets" means -
(a) money received or retained by, or any other property

deposited rvith a derivatives broker in the course of the

derivatives broker's business;

(b) any rnoney or other property accruing from (a);

for which that derivatives broker has to accouttt to a client;

"client funds" means money of any currency which a derivatives
broker -

rri'.,\>
Citation.

Interpretation.
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(a) receivcs or deposits with a clearing hor-rse of a derivatives
cxchange on behalf of a client; or

(b) owes to a client;

"client group accouut" mealls a bank account established and
maintained by a derivatives broker for the purposes of regulation 6-5;

"corner" in relation to derivatives markets rneans acquisition of
enough of a particular comrnodity or financial instrurnent or to hold a
significant cornrnodity or securities position sufficient to be able to
manipulate its price;

"defaultcr" means a derivatives broker who is the subject of any
default proceedings instituted uuder these Regulations;

"demutualizatlon' means the separation of olvnership ol an
excltange from the right to trade on such exchange;

"dernutualized exchange" means a derivatives exchange in wltich
olvnership and rights to trade are separate;

"derivatives broker" means a body corporate admitted to the
membership of a derivatives exchange and by the Authority to engage
in the business of trading in derivatives contracts as an agent for
investors in return for a cornmission and on its own accoutlt;

"derivatives exchange" has the meaning assigned to it under
scction 2 of the Act;

"derivatives member" means a person admitted to the
mernbership of a derivatives exchange in accordance rvith these
Regulations and the rr.rles of the derivatives exchange but does not refer
to a shareholder or an equity holder of the derivatives exchange;

"derivatives contract" means a standardized t1,pe of securities or
financial instruments rvhich derives its value from the value of
underlying assets, indices, or interest rates that are transacted on a
derivatives exchange;

"derivatives market" has the meaning assigned to it under section
2 of the Act;

"financial year" means the period of tlvelve months ending on
the thirty first December in each year;

"investor protection fund" means a fund established under
regulation 3l ;

"key personnel" has the meaning assigned to it. undcr the Act:

"liquid networth" means the aggregate value of paid-up equitl,
share capital plus free reserves excluding statutory funds. benefit funds.
atrd reserves created out of revaluation reduced by the investments in
businesses, whether related or unrelatecl, aggregate valuc ol'
accumulated losses and cleferred expenditure not lvritten of[, including
tniscellaneous expeuses not lvritten off;
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"rnalgin" means a deposit or payment made to create, val'y or
rnaintain a position in thc derivatives contract, and includes market to
rnarket, regular and additional margins or such other margins, vvhich
rnay be specified by the derivatives exchange frotn time to tirne;

"market charge" rneans a charge, lvhether fixed or floating,
granted in favour of a clearing housc of a derivatives exchange -

(a) over any property which is held by or deposited rvith the
clearing house of a derivatives exchange; aud

(b) for the purpose of securing liabilities arising directly in
connection'"vith the clearing house of a derivatives
exchange, cnsuring the settlement of a market contract;

and rvhere a charge is granted partly fbr the purpose of a market
chnrge and partly for other purposes, the charge for the purposes of
thcse Regulations is a market chargc in so far as it has effect for the
specified purpose;

"rnarkel collateral" rneans auy property lvhich is held by or
dcposited u,ith a clearing house for the purpose of securing liabilities
arising directll, in connection rvith the clearing house, ensuring the

scttlement of a rnarket corltract and where any collateral is granted
partly for the purpose of a rnarket collateral and partly for other
purposes, the collateral for the purposes of these Regulations is a

market collateral in so far it has been provided for that specified
purpose;

"market contract" means -
(a) a contract entered into by a clearing house u'ith a

derivatives broker under a novation -
(i) which is subject to the clearing and settlement rulcs of

the clearing house;

(ii) tbr the purpose of clearing and settling of transactions
using the clearing facility; and

(iii) which is subject to the rules of the clearirtg house of a

derivatives exchauge lvhether before or after default
proceedings have commetrced; or

(b) a transaction u'hich is being cleared or settled through the

clearing house, lvhether or tlot a novation is to take place;

"netting" means the determination of net payment or delivery
obtigations by setting off , adjusting obligations or claims arising out of
buying and sclling of derivatives contracts, discontinuation of business,

dissolution, winding-up or iusolveucy or such other circumstances as

rnay be specified in the rules of the derivatives exchange;

"net worth" means paid up capital and free reserves arld other
sccurities approved by the derivatives exchange from tirne to time, but
does not include fixed assets, pledged securities, r'altte o[ member's
card, unlisted securities, bad deliveries, debts or advauces overdue for
more than three months or debts or advances given to the associate
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persor)s of the trading member or derivatives broker, prepaicl expeuses,
losses, intangible assets and value of marketable securities less a haircut
specified by the derivatives exchange and approved by the Authority:

"nct capital balance" means the excess of current assets which
includes cash at bank, trade receivables at book value less overdue fbr
rnore than fourtecn days, investments in listed securities and
Government of Kenya bonds at market value less a haircut specified by
the derivatives exchange and approved by the Authoritl,, over current
liabilitics which include trade payables at book value, other liabilities as
classified under International Financial Reporting Standards and
c<inl-ingent liabilities as classified under International Financial
Reporting Standards;

"novation" rneans the act of a clearing house of becoming the
legal counterparty to both parties of every trade;

"public interest director" means an independent director,
represeuting the interest of investors in a derivatives market and vvho
does not have an1, association with that derivatives market, either
directly or indirectly;

"regulatory department" mealls a department of a derivatives
exchange lvhich is entrusted with regulatory polvers and duties and such
other departmeuts as may be specified by the Authority;

"record" means all documentary and electronic materials created,
generated, sent, communicated, received, or stored, regardless of
physical form or characteristics;

"risk management" means the method of assessing, measuring
and controlling risk using appropriate methods iucluding statistical
techniques;

"settlement" means the discharge of the rights and Iiabilities of
the parties to the derivatives contract, whether by perf ormance,
compromise or otherlvise;

"settlernent guarantee fund" rneans a lirnd established and
roaintained by a derivatives exchange to strcngthen the financial
integrity of settlement by the derivatives exchange and used in a manner
specified by the rules of the derivatives exchange;

"trading in derivative contracts" means making or offering to
rnake with any person, or inducing or attempting to induce any person
to enter into or to offer to enter into any agreement for or rvi(h a vierv of'
purchasing or selling a derivatives contract; and

"tick size" means the minimum change in price ol'a derivative
contract up or dovvn.

PART II - LICENSING REQUIREMENTS AND DUTIES OI; A
DERIVATIVES EXCHANCE

3. A person shall trot establish, run. concluct, organizc or assist
in establishing, running, conducting or organizing a dcrivatives
exchange unless that person has obtainecl a license from the

Oblrgation to
obtarn a ltccnsc.
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Authority:

Provided that a securities exchange, which has been operating
under the Act at the commencement of these Regulations and is
desiror"rs of running a derivatives market, shall apply to the Authority
for an additional licensc for listing derivatives contracts under these
Regulations and all the provisions of these Regulations shall apply to
such securities exchange.

4. (l) A person who intends to establish a derivatives exchange
shall subrnit an application for licensing to the Authority in the Form
set out in the First Schedule.

(2) An application under subregulation (l) shall be accompanied
by-

(a) the copies of rnemorandum and articles of association and
rules governing the operations of the exchange, which-

(i) are in a form satisfactory to the Authority; and

(ii) restrict the applicant to the business of operating a

derivatives market and services incidental thereto;

(b) details of trading, clearing and settlement systems proposed
to be adopted by the applicant;

(c) the prescribed licensing fees set out in the Second Schedule;

(d) satisfactory bank references;

(e) a business f'easibility plan evaluated by an entity rvith a
proven track record and expertise in derivatives or
derivatives market development, establishment or
managernerrt; and

(f) such additional documents as the Authority may require.

-5. In order to be entitled to apply fbr a licence under Regulation
4. an applicant shall be required to -

(a) be a cornpany limited by shares;

(b) be demutualized;

(c) have a minimum authorized, issued and paid up equity share
capital of one billion Kenya Shiltings;

(d) satisfy requirements relating to ownership and governance
structure specified in these Regulations;

(e) have its directors and shareholders who hold or intend to
hold shares, determined as fit and proper persons as

prescribed under section 24A of the Act;

(0 satisfy the minimum liquid net-worth requirements specified
in these Regulations;

(d have a rninimum of one hundred million Kenya Shillings in
the scttlement guarantee fund before the commencement of
trading;

(h) satisfy requirements relating to financial capacity,

Application for
license

Consideration for
grant of license
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functional expertise and infrastructure;

(i) have in its ernployment, sufficient rlumber of persons lvith
adequate professional and other relevant competencies aud
experience; and

(j) comply vvith any other conditions as may be specified b1, fte
Authority.

6. (l) An applicant seeking approval to operate a derivarives
exchange shall establish and adopt derivatives exchange rules.

(2) The rules adopted under subregulation (I) shall conrain
provisions on-

(a) the clear dernarcation o[ roles and responsibilities of the
board, chief executive otTicer and the statutory committees
of the board;

(b) the powers of the chief executive officer including in
emergency situations;

(c) the granting of trading rights and non-transferablc
memberships of the derivatives exchange;

(d) general obligations of the derivatives brokers rvho are its
derivatives mernbers;

(e) specifications of the minimum parameters to be disclosed in
respect of derivatives contracts to be listcd with prior
approval of the Authority;

(f) the clearing and settlement of all trades in derivarives
contracts b), the clearing house of the derivatives exchange
u,here the clearing house is wholly olvned by the exchange
or is its subsidiary;

(g) the performance of novation. netting and guarautee
settlemeut of trades;

(h) complete segregation ol' business accoultts ol' brokers from
that of their clients and betrveen different clients;

(i) trading including validation of orders on the derivatives
exchange;

0) the suspension of trading of any derivatives contract fbr the
protection oi investors or for the conduct of orderly and fair
trading;

(k) investigation into the trading practices and financial
transactions of derivatives brokers and their clients;

(l) the clearing house and designated clearing banks o[ the
derivatives exchange;

(m) the rnargining regime, daily rnarking to market of all open
positions and variation margin call to derivatives brokers
and their clients;

(n) the rnethodology for deterrnining rhe dail), and final

Rulcs ol the
Exchangc
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settlement prices;

(o) deliveries throLrgh the clearing house and obligations of the
b ro ke rs;

(p) the closing out of derivatives col)tracts in case of non-
cornpliance rvith the rules of the derivatives exchange;

(q) the mandatory maintenance ol' a settlement guarantee fund
including provisions for pay in, pay out and topping up;

(r) the mandatory maintenance of an investor protection fund
including provisions for pay in, pay out and topping up;

(s) the declaration of an event of default and disposal of
del'aulter's assets under lien or pledge;

(t) the arbitration of disputes and provision for appeal to the
Authority by derivatives brokers and investors; and

(u) any other provisions specified by the Authority.

7. (l) A proposcd derivatives exchange shatl deploy a trading
svstem rvhich shall be approved by the Authority before such system is
implemented.

(2) Thc trading system deployed under subregulation (l) shall-

(a) be irrtegrated with a clearing and settlement system;

(b) have an online screen-based trading system for providing
direct malket access up to the client level via the internet;

(c) be capable of establishing connectivity with brokers and
their clients;

(d) havc the necessary infrastructure to ensure timely clearing
and settlernent of trades:

(e) have an adequate risk management mechanism including a

pre trade check performed by the trading system;

(0 be capable of providing real time risk managemeut alld
rnarket surveillance tools for monitoring of trading activities
of all brokers and their clients on a real time basis;

(g) provide brokcrs and their clients a facility for accessing both
the daity transactions and financial reports including ledgers;

(h) have a facility to disseminate information abottt trades,
quantities and quotes in real time to at least one
infbrrnation vending trctrvork rvhich is accessible to
investors in Kenya and intemationally;

(i) have adequate systelns capacity supported by a business
continuity plan including a disaster recovery site;

U) be established and rnaintained in a lvay as to ensure that it
is secure and rnaintains the confidentiality of data; and

(k) have any other features and functionalities specified by the

Trading sysrcnr.
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Authority.

8. (l) The Authority may, if satisfied that the applicant has
demonstrated that it is capable of complying lvith the requirements
utrder regulations 4, 5,6 and 1, grant the applicant a provisional license
to operate a derivatives exchange.

(2) The provisional license granted under subregulation (l) shall
be valid for a period of six rnonths:

Provided that the Authority may, upon sufficient cause sholvn by
the applicant, extend the validlty of the prot,isional license for a further
period not exceeding three months.

9. The Authority may, before and after granting a provisional
license to an applicant for a derivatives exchange license, make
inquiries and require such further information or document to be
furnished, as the Authority may consider necessary.

10. (l) The Authority rnay, after the expiry of the period for
which the provisional license had been granted under regulation 8 and
if the Authoritl, 1r satisfied that the applicant has complied rvith
regulatious 4, 5, 6,7 and an1, other relevant requirements under the
Act. grant a license to the applicant to operate a derivatives exchange.

(2) A derivatives exchange shall compll, r.r,ith such other
conditions as tl're Authority may impose from tirne to time, including
conditions rvith regard to -

(a) the nature of derivatives contracts to be dealt rvith by that
derivatives exchange; and

(b) approval b1, the Authority of all derivatives contracts to be
listed by that derivatives exchange.

Ll. A license granted under regulation l0 shall rernain valicl
unless suspended or revoked by the Authority.

12. A derivatives exchange shall pay a regulatory fee as set out in
the Second Schedule or as may be imposed by the Authority from time
to time.

13. (l) The Authority may, by notice in writing, revoke a
derivatives exchange license granted under these Regulations lvith
effect 1'rom the date specified in the notice if the derivatives exchange

(a) ceases to comply rvith the eligibility conditions specified
under regulations 5, 6 and 7;

ceases to operate a derivatives rnarket that it has been to
operate under regulation l0;

is bcing wound up;

fails to comply lvith any requirement of thc Act or these
Regulations;

l'ails to comply lr,ith a direction of the Authority;

fails to provide the Authority with information required bv

(b)

Grant of
prov isional
approval.

Porvcr (o rnakc
inqurrrcs and call
Ibr rnformatron,

Grant of licence

Pcriod of hccnse

Rcgulatory lec

Revocalron ot'
liccnsc

(c)

(d)

(e)

(f)
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the Ar.rthority;

(S) provides false or misleading information:

(h) is opcrating in a manner detrimental to the public interest; or

(i) requests the Authority to do so.

(2) For the purposes of subsection (l), a derivatives exchange
shall bc deemed to have ceased to operate its derivatives market if the
derivatives exchange has ceased to operate its derivatives markct for
more than thirty days unless the derivatives exchange has obtained prior
r,vrittcn approval of the Authority to do so.

(3) Ttte Authoritl, Ina)/, b), notice served under subregulation (l),
allow the derivatives excltange to continue, on or after the date on
which the revocation is to take efl'ect, to carry on such activities
affected by the revocation as the Authority may speciiy in the notice for
the purpose of-

(a) closing dolvn the operatious ol'the derivatives exchange; or

(b) protecting the interests of the public.

(4) The Authority shall not, except where responding to a request
under subregulation (l) (i), revoke a derivatives exchange license
rvithout -qiving the derivatives exchange an opportunity to be heard.

(-5) Where the Authority revokes the license of a derivatives
exchange, the Authority shall publish a notice of that revocation in at
least tlvo newspapers of nationwide circulation in Kenya.

I4. A revocation of license under regulation l3 shall not operate
soasto-

avoid or affect any agreement, transaction or arrangement
entered into on the derivatives market operated by the derivatives
exchange lvhere tlre agreement, transaction or arrangement was entered
into before the rcvocation of the license: or

(a) affect any right, obligation or liabilitl, arising under such
agrcement, transaction or arrangemcnt.

Net wortlt of a Derivatives Exclrunge

15. (l) A derivatives exchange shall maintain, at alI times, liquid
net rvorth amounts of a type acceptable to the Authority, which shall be

adequate in relation to the llature, size and complexity of the business
of that derivatives exchange to ensure that there is no significant risk
that tiabitlties may not be rnet as they fall due.

(2) The minirnurn liquid networth capital requirement for a

derivatives exchange shall be -
(a) an amount equal to one half of the estirnated gross operating

costs of the derivatives exchange for the next twelve-tnonth
period; or

(b) such other liquid netlvorth amount as may be prescribed by

Elfect of
revocation

Nct $,orfh
requl rcrnc n ts.
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the Authority.

(3) A derivatives exchange shall have systems and controls to
enable the derivatives exchange to determine and monitor whether its
Iiquid networth is sufficient for the purposes of subregulation (1) and
the minimum liquid networth requirement for the purposes of
subregulation (2).

(4) A derivatives cxchange shall submit to the Authority an
audited liquid networth certificate from the auditor on a quarterly basis
rvi[hin thirtl, days after the end of every quarter.

Owtrcrsltip of a Derivatit,es Exclnnge

16. (l) Save as otherlvise provided fbr in thcse Rcgulations, the
shareholding or voting riglrts of any person in a derivatives exchange
shall, at all times, not exceed the limits specif ied in this Part.

(2) The shareholding as specified in this Part shall include an1,
iustrument orvned or controlled, directly or indirectll,, lvhich provides
for entitlement to equity or rights over equity at any future date.

17. (l) At least fifteen percent of the paid up equity share capiral
of a derivatives exchange shall be held by a Kenyan entity.

(2) No individual or corporate person shall -
(a) control or be beneficially entitled directly or indirectly, to

more than trventy five per cent of the issued share capital or
voting rights of a derivatives exchange;

(b) be entitled to appoint more than trventy-five per cent of a
board: or

(c) be entitled to receive more than trventy-five percent of the
aggregate dividends to be paid in any given financial year.

(3) Where an applicant under subregulatiou (2) is an individual
and does rlot meet the requirements of this regulation, that individual
shall be required to comply with the requirements of this regulation
u,ithin fivc years froln the date of issue of a licensc to operate a
derivatives exchange.

(4) Subregulation (2) shall not apply rvhere the ownership
structurc of a corporate shareholder is sufficiently 6iu.rr. and no
single person holds or controls more than tlventy-five percent of its
shares, votes, directorship appointments or dividend.

18. (l) A person shall not, directly or indirectly, acquire or hotd
five per ceut or more of the equity shares of a derivatives exchange
unless that person has been certified by the Authority as fit and proper.

(2) A person who, directly or indirectly, either indiviclually or
collectively with other persons, plans to acquire equity shares such thal.
the shareholding of that person exceeds five percent of the paid up
equity share capital of a derivatives exchange, shall seck approval of
the Authority at least fifteen days prior to the proposed date of

Ceneral
conditrons

Sharcholding rn a

deriv atr vcs
exchange

Eligibilrty for
acqurring or
holding shares
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acquisition.

(3) A person lvho holds more thatt f ive percent of the paid up
equity share capital in a derivatives exchange, shall file a declaration
within fifteen days of the end of every fir.rancial year to the derivatives
exchange, as the case may be, that that persort complies lvith the fit and

proper criteria provided in the Act.

(4) Any person vvho -
(a) holds five per cent or more of the equity shares of a

derivatives exchange; and

(b) does not in the opinion of the Authority, futfill the fit and

proper criteria as set out under the Act -
(i) shall cease to exercise any voting rights immediately

upon the derivatives exchauge being notified in n'riting
by the Authority. that the shareholder does not fulfill
the fit and proper criteria as set under the Act; and

(ii) reduce the holding of equity shares to less than five per

cent of the share capital of the derivatives exchange
rvithin twelve months, or such longer period as the

Authority tnay detertnine.

19. (l) Without prejudice to any provision of these Regulations,
a derivativcs exchange strall disclose to the Authority, in the format
specified by the Authority, the shareholding pattern of the derivatives
exchange on a quarterly basis lvithin fifteett days frotn the end of each

quarter.

(2) The disclosure under subregulation (l) shall include -
(a) the natnes of tlle ten largest shareholders and the ntrmber

and percentage of shares held by each of them;

(b) the names of the shareholders falling under regulations l7
and l8 n,ho acquire shares in that quarter.

(3) A derivatives exchange shall at all times mouitor and etrsure

compliance n,ith this Part.

20. A derivatives exchange sltall, in addition to the requirements

under any other [aws, retain and preserve all the books. registers,

minutes of Lhe board tneetings and other documents for a period of ttot
less than seven years.

Governance of a Derivatives Exclrun7e

Zl. (l) The board of a derivatives exchange shall comprise of-
(a) shareholderdirectors;

(b) at least one third public iuterest directors; and

(c) a chief executivc officer:

Provided that the chief executive officer of a derivatives

Disclosure of
sharcholding.

Rccord kccping

Composition of
the board.



I <,l-4 Kettya Subsidrury Legislation, 20 I 6

cxchange shall not be the chiet executive ofTicer oi'a subsidiary o1 a
derivatives exchange.

(2) A derivatives broker lvho is a derivatives mernber or an
associate or an agent o[ that derivatives broker shall not be a member
of the board of any derivatives exchange.

(3) At least one public interest director shall be present in the
meetings of the board to coustitute the quorum.

22. (l) A derivatives exchange shall subrnit for approval by the
Authority, the names of proposed directors for appointmellt to the
board of a derivatives exchangc thirty days prior to their appointment
or re-appoiutrnent.

(2) A public interest director appointed under subregulation (l)
shall serve for a fixed term of three years and shall be eligible for re-
appointment for one further term.

23. (l) A derivatives exchange may change its chief execurive
rvith the prior lvritten consent of the Authority and in accordance lvith
any conditions that may be imposed by the Authority.

(2) A derivatives exchange shall, subject to the guidelines issued
b1, the Authority from time to tilne, determine the qualification,
mu.uner of appointrnent, tcrms and conditions of appointment and other
procedural formalities associated vvith the appointment of the chief
cxecutive officer.

(3) The teuure under any contract for the chief executive officer
of a derivatives exchange shall not be less than three years and not
exceeding five years:

Provided that the tenure of office of the chief executive of a
derivatives exchange may be renewecl tbr one further terrn.

(4) No person shall be appointed as the chiefexecutive officer of
a derivatives exchange if the person is -

(a) a sharelrolder or an associate of a slrareholder of any
derivatives exchange; or

(b) a shareholdcr or an associate of a derivatives broker.

(5) The board of a derivatives exchange ma1r, 1u111, the prior
approval of the Authority, terminate the appointment of its chiet
executive officer-

(a) if the chief executive officer fails to cornply rvith the
articles of associatiou of the derivatives exchange; or

to give eff'ect to the directions, guidelines and other orclers issucd
by the Authority, under the Act or these Regulations.

(6) The Authority tnay on its olvn motion, terrninate the
appointment of a chief executive officer of a derivatives exchange if'
the Authority considers it to be in the public interest:

Providecl that the Authority shall not terminate such services
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without giving the chief executive officer a reasonable opportunity of
being heard.

24. (l) Every director of a derivatives exchange shall abide by

the Code of Conduct set ottt in Part A of the Third Schedule.

(2) Every director and key personnel of a derivatives exchauge

shall abide by the Code of Ethics set out in Part B of the Third
Schedule.

(3) Every director and key personnel of a derivatives exchange and

its clearing house shall be fit and proP€r persons as prescribed under

section 24A of the Act.

(4) The Authority may, if a director of a derivatives exchauge

fails to abide by these Regrllations. the Code of Conduct or the Code of
Ethics or in case of any conflict of interest, either upon a reference

from the derivatives exchange or on its olvn motion, take appropriate
action including removing or terminating the appointment of any

director, after providing that director a reasonable opportunity of being

heard.

25. (l) A derivatives exchange shall establish a compensation

cornmittee comprising of a majority of public interest directors.

(2) The compensation committee established under subregulatiott
(l) shall -

(a) be chaired by a public interest director; and

(b) establish a compensation policy for all employees of the

derivatives exchange.

(3) The compensation policy under subregulation (2) (b) shall be

sub.iect to the approval of the Authority.

(4) The compensation given to the key personnel shall be

disctosed in the annual report of the derivatives exchange.

(5) The tenure of key personnel, other than a director, shall be for
a fixed period, or as may be determined by the derivatives exchange

compensation committee.

26. A derivatives exchange shall separate the regulatory
department from other departments in the manner set out ir"r Part C of
the Third Schedule.

27. (l) A clerivatives exchange shall establish independent

oversight committees oI the board.

(2) The committees estabtished under subregulation (l) shall -
(a) be chaired by a public interest director; and

(b) address the conflicts of interest in respect of-

(i) the regulatiorl ol futures brokers lvho are derivatives

tnembers;
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(ii) dcrivatives contracts design; and

(iii) trading and surveillance functions.

(3) A head of department handling thc rnatters referred ro in
subregulatiou (2)(b) shall report directll, to the respective cornrnittee
and to the chief executive officer.

(4) Any action ol a derivatives exchange against a head of a
regulatory department specified under subregulation (2) (b) shall be
subject to an appeal to the respective commit"tee, within such period as
the board rnay determine.

28. (l) The board of a derivatives exchange shall establish an
advisory committee rnandated to advise the board on non-regulatory
and operational matters including product dcsign, technology, charges
and levies.

(2) The advisory cornmittee established under subregulation (l)
shall comprise of the derivatives brokers lvho are members of a
derivatives exchange.

(3) fhe chairperson of the board and the chief executive ofTicer
shall be permanent invitees to every meeting of the advisory cornmittee.

(4) The advisory committee shall meet at least four times a year
but a period of three months shall not elapse between the date of one
meeting and the next meeting.

(5) The recommendations of the advisory committee shall be
tabled at the meeting of the board of the derivatives exchange for
consideration and appropriate decision of ttre board, and such
recommendations along lvith the decision of ttre board on the same,
shall be disclosed on the rvebsite of the derivatives exchange.

(6) A derivatives rnember shall nor be a member of any other
committee of the derivatives exchange.

29. (l) A derivatives exchange shall establish a risk management
committee comprising of directors and independent external experts.

(2) The risk management committec established under
subregulation (l), shall -

(a) report to the board;

(b) formulate a detailed risk management policy rvhich shall be
approved by the board;

(c) monitor the implementation of the risk managernent policy:
and

(d) keep the Authority and the board inforrned on the
implernentation o[ policy and any deviation.

(3) The lread ol the risk management department shall -
(a) be responsible for implementation of the risk mauagcment
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policy; and

(b) report to the risk management committee and to the chief
executive officer of the derivatives exchange.

30. (l) A derivatives exchange shall appoint a compliance
officer frorn amongst its employees.

(2) A compliance oiTicer appointed under subregulation (l) shall
be responsible fbr -

(a) monitoring compliance by the derivatives exchange lvith its
articles of association, rules, these Regulations, the Act, any
guidelines or directions issr.red thereunder; and

(b) the rcdress of investors' grievances.

(3) The compliance officer shall, immediately and
independently, rcport to the Authority, the lack of compliance lvith any
provision stated in subregulation (2).

31. (l) A derivatives exchange shall establish an investor
protection fund lvhich -

(a) is separate from the board of a derivatives exchange;

(b) comprises of contributions by derivatives brokers aud
derivatives exchanges; and

(c) is intended to satisfy the claims of clients against
derivatives brokers.

(2) The fund referred to subregulation (l) shall be managed by
trustees appointed and holding office under a trust deed drawn by the
board of a derivatives exchange.

32. A derivatives exchange shall cornply with the disclosure
requiremenLs and corporate governance norms applicable to listed
cornpanies lvhere no specific provisions have been rnade under these
Regulations.

33. (l) A derivatives exchange may levy penalties for breach of
thesc Regulations.

(2) All penalties levied under subregulation (l) shall be credited
to the investor protection fund established by the derivatives exchange.

Duties of a Derivatives Excltange

34. (l) A derivatives exchange shall ensure -
(a) a fair, efTicient and transparent markct in derivatives

contracts that are traded on its derivatives market; and

(b) that risks associated with the busiuess and operations of that
derivatives exchange are rnanaged in a prudent mantler.

(2) A derivatives exchange, in discharging its duty ttnder
subregulatiorr (l), shall -

(a) act in the interest of the public; and
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(b) ellsure that the interest of the public prevails wherc it
conflicts with the interest of the derivatives exchangc,
derivatives brokers rvho are its members, shareholders or the
managemellt.

(3) A derivatives exchange shall operate its facilities in accordance
with the rules approved by the Authority.

(4) A derivatives exchange shall regulate the operations, staudards
of practice and business conduct of derivatives brokers who are its
members and rcpresentatives or other employees of those derivatives
brokers in accordance lvith the rules, policies, procedures and practices
of the derivatives exchange.

(5) A derivatives exchange shall formulate and implcrnent
appropriate procedures for ensuring that the derivatives brokers who are
its rnembers and representatives or other employees of those derivatives
brokers comply with the rules of the derivatives exchange.

(6) A derivatives exchange shall preserve confidentiality with
regard to all information in is possession concenring derivatives brokers
rvho are its members aud their clients, except that such information may
be disclosed by the derivatives exchange lvhen required in writing to do
so by the Authority or if the derivatives exchange is ordered to do so by
a court of lalv.

(7) A derivatives exchange shall immediately notify the Authority,
if the derivatives exchange becomes aware -

(a) that any derivatives broker lvho is a member of rhe
derivatives exchauge is unable to cornply lvith any rules of
the derivatives exchange or an)/ financial resources
requirements; or

(b) of a financial irregularity or other matter which, in the
opinion of the derivatives exchange, may indicate that the
financial standing or integrity of a derivatives broker, u,ho is
its member, is in question, or that a derivatives broker, who is
its mernber, ma),not be able to meet its legal obligations.

35. A derivatives exchange shall at all times provide and maintain

(a) adequate and properly equipped premises;

(b) competent and trained personnel to effectively discharge the
I'unctions of a securities exchange ; and

(c) an automated trading system which rneets the requiremcnts
under regulation 7 and pre-approved by the Authority for the
conduct ol' its business.

36. (l) A derivatives exchange shall provicte such assistance to
he Authority as the Authority ma1, require fbr the perlormatrce of the
'unctions and duties of the Authority.

(2) An1, assistance provided undor subregulation (l) rnay include
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(a) the furnishing of returns and the provision of books and

other information relating to the business of the derivatives
exchange;

(b) information in respect of trading in derivatives contracts; or

(c) such other specified information as the Authority may
require for the proper administration of its functions trnder
the Act.

S e lf- Re g u lato ry O r garizatio rt

37. A derivatives exchange shall have -
(a) a procedure and appropriate system of exercising self-

rcgulation over its derivatives metnbers;

(b) a code of conduct for its derivatives members;

(c) adequate trading surveillance and cornpliance capacity;
and

(d) a procedure for dispute resolution.

38. A derivatives exchange shall, as a condition for a license to

operate a derivatives market, implement a system of self- regulation
lvith respect to derivatives brokers, u'ho are its derivatives members,
and shall ensure the dav to day management of trading, clearing
settlement, delivery and all other activities of derivatives brokers, lvho
are its derivatives members, are in accordance lvith-

(a) the rules of the derivatives exchange approved by the
Authority; and

(b) larvs, regulations aud guidelines relating to derivatives
contracts issued by the Authority.

AccoLtnts and Audit

39. ( l) A derivatives exchange shall keep proper books of account
and records of income and expenditure, assets and liabilities and all
other transactions of the derivatives exchange.

(2) The derivatives exchange shall, as soon as practicable after
the end of cach financial year, prepare a statement of accounts of the

derivatives exchange for the financial year, including a statement of
cornprehensive income and a statement of financial position.

(3) 'the derivatives exchange shall submit the statement of
accounts prepared under subregulation (2) to its auditors for audit'

(4) The auditors shall prepare a report ou the accottnts and submit
the report to the derivatives exchange.

(5) A derivatives exchange shall, immediately upon receipt of the

auditor's report referred to under subregulatiort (4), send a copy of the

report and a copy of the statemetrt of accounts to the Authority.
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(6) The auditors' report shall include -
(a) the opinion of the auditor, rvhether the statement of

comprehensive income for the financial year to lvhich the
report relates gives a true and lair vierv of the surplus or
deficit of the derivatives exchange; and

(b) a statement whether, in the opinion of the auditor, the
statement of I'inancial position lbr the financial year gives a
true and fair vielv of the derivatives exchange financial
affairs at the end of that financial year.

(7) Every derivatives exchange and any employee or agent of a
derivatives exchange, shall on demand by an audit firm -

(a) provide any inlormation; and

(b) produce for inspection any books, vouchers and other
records

that the audit firm may consider necessary for the per{brmancc of
its duties.

40. The Authority may, vvhere the Authority is satisl'ied that it is
in the public interest to do so, appoint an auditor, in rvriting, at the
expense of the derivatives exchange, to examine, audit, ancl report.
either generally or in relation to auy matter, on the books, accounts and
records ol' the dcrivatives exchange.

4l. (l) A derivatives exchange shall, rvittrin four months after the
end of its financial year, submit to the Authority an annual report.

(2) The annual report submitted under subregulation (.1 ) shall
include -

(a) a description o1'the activities undertaken by the derivatives
exchange in that financial year;

(b) the resources, including financiat, technological and hurnan
resources, that the derivatives exchange had available and
used, in order to ensure compliance u.ith its obligations and,
in particular, the obligation of the derivativcs exchange to
ensure that the derivatives market operates in a fair.
efficient and transparenI mallller;

(c) an analysis of the extent to which the derivatives exchangc
considers that the activities undertaken, and resources used
have resulted in full compliance lvith all o[ the obligations
of the deriyatives exchange under these Regulations and thc
rules of the derivatives exchange;

(d) the audit report as required under thcse Regulations; ancl

(e) any other infonnation and statements as the Authorit), mav
s pec i f1,.

PAII.'f III

CLEARING HOUSE OF A DERIVATIVES EXCI{ANGE
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42. A derivatives exchange shall have a clearing house which may
be-

(a) managed and operated as a department of the derivatives
exchange;

(b) a wholly-owned subsidiary ol'the derivatives exchange;

(c) an associate of the derivatives exchange; or

(d) a third party contracted company.

43. (l) A clearing house shall ensure that -
(a) in so far as reasonably practicable, there is orderly, fair and

expcditious clearing and settlemellt arrangements for any
transactions in derivatives contracts, cleared or settled
through its facilities; and

(b) the risks associated with its business and operations are

managed in a prudent manner.

(2) In discharging its duty under subregulation (l), a clearing
house shall -

(a) act in the iuterest of the public; and

(b) ensure that w'here the interest of the public conflicts with its
interest, the interest of the public prevails.

(3) A clearing house shatl -
(a) operate its lacilities in accordance with the established

clearing rules;

(b) formulate and irnplement appropriate procedures to ensure

that derivatives brokers comply with its rules;

(c) ensure conlidentiality of any information in its possession
concerning its derivatives brokers and their clients, subject
to disclosure of such intbrmation rvhen required in writing
to do so by the Authority, the derivatives exchauge or if it is

ordercd by Court to do so; and

(d) have elficient proccdures and arrangements to address

investor complaints.

(4) A clearing house shall immediately notify the Authority if it
becomes aware -

(a) that any of its derivatives brokers is unable to comply with
any rule of the clearirtg house or the derivatives exchange;
and

(b) of a financial irregularity or other matter which in the
opinion of the cleariug house may indicate that-

(i) the financial standing or integrity of a derivatives
broker is in question; or

(ii) a derivatives broker may not be able to meet its legal
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obligations.

(5) A clcaring house shall, for the conduct of its business,
provide and maintain at all tirnes -

(a) adequal.e and properly equipped premises;

(b) competentpersonnel;

(c) automated systerns with adequate capacity and facilities to
meet contingencies or ernergcncies,

(d) security arrarlgctnents; and

(e) technical support for the conduct of its business.

44 (l) A derivatives exchange shall rnake rules for its clearing
liouse

(2) Where a clearing house is a distinct entity from a derivatives
exchange, the clearing house shalI make its on,n rules.

(3) The rules made under subregulations (t) or (2) shall be sub.iect
to the approval of the Authority and shall provide for -

(a) registration of derivatives contracts;

(b) settlement of transactions involving derivatives coutracts;

(c) guarantee to its derivatives brokers the settlement of
derivatives contracts;

(d) types of margins to be applied on all open positions;

(e) periodic rnarking to market of all open positions;

(f) determining the daily sertlelnent price and the final
settlement price;

(S) setting up a settlement guarantee fund;

(h) setting up an investor protection fund; and

(i) the procedure of expulsion, suspension or disciplining of a
derivatives broker lvho contravenes the clearing ancl
settlemellt rules of the derivatives exchange.

(4) In addition to the requirements of subregulations (l) and (2),
the rules of a derivatives exchange and its clearing house shall also
include default provisions, lvhich shall provide for the proceclure ,,vhich
a derivatives exchange may undertake in instituting default proceedings
or taking any other action agaiust a derivatives broker who has failecl,
appcars to be unable, or is likell, 1s become unable to mect its
obligations for all unsettled or opell market contracts to rvhich the
derivatives broker is a party.

(5) The default provisions shall in parricular -
(a) enable the settlement of all derivatives contracts;

(b) provide, for the purposes ol'paragraph (a), for paymenr by
or to a derivatives broker, a sum of molley in relation to
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each cor)tract il that is required after taking into account all
the rights and liabilities of the derivatives broker under or in
respect of the derivatives contract. concerned;

(c) enable all sums of money payable by or to the derivatives
brokcr as determined in accordance rvith paragraph (b), to
bc aggregated or sct-off so as to produce a tlct sum, if anl,,
payable by or to the derivatives broker:

(d) provide that, if any net sum referred to in paragraph (c) is

payable by the derivatives broker the net sum to be set-o|'
against all ploperty of the derivatives broker which is either
sub.iect to a market charge or which has been provided as a
market collateral or set-off against the proceeds of the
realization of such property so as to produce a further net
surn, if an1,, payable by or to the derivatives broker;

(e) provide that, if any net sum referred to in paragraph (c) is

payable to the derivatives broker, all property of the
derivatives broker whiclt is either sub.iect to a market charge
or n,hich has beeu provided as a tnarket collateral shall
cease [o be subject to the rnarket charge but withotrt
pre.judice to any other form of charge to vvhich it may be

sub.ject or to be market collate ral but without pre.iudice to its
provision as any other form of collateral, as the case may
be; and

(f) provide for the certification by the clearing house of any net
sum referred to in r paragraph (c) payable to the derivatives
broker, or of any further net sum referred to in paragraph
(d) payable by or to the derivatives broker, as the case may
be. or if there is no such sum, the certification by the
clearing house of that fact.

(6) Where a clearing house takes default proceedings agaiust a

defaulter, all subsequerlt action taken under the rules o[ the clearing
house for settlement of rnarket contracts to lvhich the defaulter is a

party, shall be treated as taken under the default proceedings.

(7) The rules of a clearing house ol'a derivatives exchange shall
apply to the employces of its derivatives brokers.

(8) The derivatives brokers of a clearing house shall ensure that
its employces comply rvith the rules of the clearing house.

45. (l) Where property is sub.iect to a market charge or has been

provided as a rnarket collateral, uo executiou or other legal process for
the enflorcernent of a judgmenl or an order rnay be commetlced or
continued, and no distress malr 5. levied, against the property by a

pcrson seeking to enforcc any interest in or security over the property,
except with the conserlt of the clearing house concerned.

(2) Where a persolt is not entitled, by virtue of this regulation, to

enfbrce .iudgment or an order against any property, any injunction or
other remecll, grantcd rvith a view to facilitating the enforcement of any
such.judgrncnt or order shall not extend to that property.
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46. (l) Fol the purposes of these Regulations, where a derivatives
broker -

(a) enters into any transaction, including a market contract rvith
a clearing house of a derivatives exchange; and

(b) is likely to be a party to that transaction as an agent,

notwithstanding any other law, as between the clearing house and
any other person, including the derivatives brokerand the person u,ho is
his principal in respect of that transactiou, thc derivatives broker shall
for all purposes, including any action, claim or demand, either.civil or
criminal, be deemed not to be a party to that transaction as agent but as
principal.

(2) For the purposes of these Regulations, rvhere -
(a) two or more derivatives brokers enter into an)/ tr^ns^ct'o11.

and

(b) au)/ such dcrivatives broker is likell, to be a party to that
transaction as agent,

notwithstanding any other lalv, any such derivatives broker to
rvhom this regulation applies shall for all purposes, including an action,
claim or demand, either civiI or criminal, except as betrveen that
derivatives broker and the person lvho is its principat in respect o[ that
transaction shall be deemed not to be a party to the transaction as an
agent but as a principal.

41 . (l) Subject to regulation 44, where a derivatives broker
deposits any property with a clearing house as market collateral in
accordance lvith the clearing and settlement rules of a derivatives
exchange, then, notwithstanding any other lalv, no action, claim or
demand, cither civil or criminal, in respect of any right, title or interest
in such property held or enjoyed b1, any persou shall lie, or shall be
commenced or allowed against the derivatives exchange or its
rtominees.

(2) The operation of subregulation (l) shalt be subject ro any
rnodifications and exclusions provided in the clearing and settlement
rules of the derivatives exchange.

48. These Regulations, except to the extellt u,here the), expressly
provide 1or, shall not operate to limit, restrict or other\\,ise affect -

(a) any right, title, interest, privilege, obtigation or liability of a
person;

(b) any investigation. legal proceeding or remecly in rcspect of
any such right, title, interest, privilege, obligation or
liability.

PART III
APPROVAL OF DERIVATIVES CONTRACT
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49. (l) The Authority shall, by notice, prescribe transactions
which may be conducted on a derivatives market.

(2) The transactions prescribed under subregulation (l) shall only
be dcalings in derivatives contracts or other financial products.

-50. (l) Every derivatives contract shalt be approved by the
Authority prior to becomir.rg eligible fbr listing on a derivatives
cxchange.

(2) A derivatives exchange shall submit an application for
approval of a derivatives contract to the Authority.

(3) Each application lbr approval of a derivatives contract shall
include the following information -

(a) size of the contract;

(b) tick size:

(c) duration of the contract:

(d) mode of final settlement;

(e) grade and quality of the underlying asset , if applicable;

(0 position [imits at the derivatives broker and client levels;
and

(g) any oLher information u,hich the Authoritl, may consider
necessar),.

(4) Upon receipt of an applicatiot't uuder subregulation (2), the

Authority may, if it is satisfied that the application fulfills the

rcquirements under subregulation (3), approve the derivatives contract
for listing on the derivatives exchange.

(5) If after the approval of the derivatives contract, the
Authority finds the application or operationalization of the approved
derivatives contract deficient in any material respect or that the

dcrivatives exchange has failed to comply with any of the prescribed
conditions or requirements or that the continued listing of the
dcrivatives contract would not be in the public interest, the Authority
may -(a) direct the derivatives exchange to correct the deficiency:

(b) direct the derivatives exchauge to comply rvith the
prescribed condition or requirement rvithin the specified
time;

(c) arnend the specification of any derivatives contract; or

(d) revoke the derivatives contract.

(6) An application submitted under sr,rbregr.rlation (2) shall
not be rel'uscd and an approval of a derivatives contract shall not be

revoked unlcss the derivatives exchange has been given the opportunity
o{' being heard.

PART V

LICENSING OF DERIVATIVES BROKERS

-5 l. A pcrson shall not carry on or Purport to carry on business as

a derivatives broker unless that person is licensed as a derivatives
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broker b1t ths Iu1he1[11i.

52. (l) A pelson lvho intends to operatc as a derivatives broker
shall subrnit an application tbr a license to operate as such to thc
Authority in Form 2 as set out in the Fourth Schedule.

(2) An application under subregulation (l) shalt be accompaniecl
by-

(a) the prescribed fees as set out in thc Fifth Schedule;

(b) the documents, information aud declarations specified under
regulation 52; and

(c) a letter frorn the derivatives exchange stating that the
applicant mects all lhe relevant requirements of that
delivatives exchange and that the derivatives exchange rvill
admit the applicant if licensed by the Authority.

53. (l) An applicantseeking a license under regulation 5l shall be
required to -

(a) be a company limited by shares;

(b) have a chief executive lvho is a fit and proper person as
described under section 24A of the Act and who has
experience of not less than five years in the business of
buying, selling or dealing in commodities, commodity
derivatives contracts or other securities;

(c) have the necessary infrastructure inctuding office space.
equipment and trained statT to effectively discharge its
activ ities;

(d) have as its directors and ke1, persounel. persons lvho are fit
and proper as described under section 24A of the Act; and

(e) have a minirnum net capital and minimurn net vvorth as
detcrmined by the derivatives exchange and approved by
the Authoritl,from time to time.

(2) Where an applicant is a market intermcdiary of another
secuLities exchange in addition to the derivatives exchange. thc
applicant shall provide an undertaking rhat it shall allocatc a prescribed
percentage of thc net capital balance to support its activities at the
derivatives exchange.

(3) Ihe net capital rcquired under regulation (3) shall -
(a) not be Iess than the minimum required net capital balance at

the derivatives exchange;

(b) be kept segregated; and

(c) be maintaiued at all times.

(4) A shareholder, a director and kcy pcrsonnel of rhe applicant
shall be persons rvho have not defaulted in payment o1' dues at a
clearing house.

Lrccnsing ol'a
dcilvatlves
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Considcratron lbr
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-54. (l) The Authority ma),, in considering an application made

under regulation -5 l, require an applicant to furnish sttch fulther
infbrmation regarding any previous dealings in securities, commodities
arld any other related rnattel as the Authority may coltsidcr necessar)/.

(2) An applicant or its key personnel shall, if required by the

Authoritl,, appear before the Authority to make persottal
representations.

-55. (l) The Authority, shatl, rvithin thirty days from the date of
application, grant a Iicence to an applicant, if the Authority is satisfied
that the applicant is eligible to be licensed as a derivatives broker.

(2) The Authority shall duly inform the derivatives exchange and

the applicant of the grant of a licence under subregulation ( I ).

(3) A licence granted under subregulation (l) shall remain valid
unless suspendcd or revoked.

(4) The Authority shall not refuse to grant a licence rvithout first
giving the applicant an opportunity of being heard.

(S)Where the Ar-rthority, after hearing the applicant, refuses to

grant thc applicant a Iiceuce, the Authority shall communicate the

decisiou to ttre applicant and the dcrivatives exchange !vithin fourteen
days of the hearing, stating the grounds for refusal.

(6) An applicant aggrieved by the decision of the Authority under

subregulation (5) rnay appeal against such relusal to the Capital
Markets Tribunal within fifteen days of receipt of the decision of the

Authority.

56. A derivatives broker shall pay an annual licence fee as set ottt
in the Fifth Schedule.

-57. ( l) Where the Authority is satisfied that -
(a) a derivatives broker has failed to comply with any

conditions sub.iect to which the licence lvas granted under
these Regulations;

(b) a derivatives broker has failed to comply with the Act, these

Regulatiotts or any directions rnade or given tltereunder;

(c) a derivatives broker has contravened the rules of the

derivatives cxchange;

(d) a derivatives broker has failed to adhere to any requirement
of thc code of conduct as laid dolvn under these

Regulations;

(e) a derivatives broker has faited to comply with the directives
of thc Authoritl' 1,', respect of business conduct, dealings
r,r'ith clients and financial prudence;

(f) a derivatives broker has failed to furnish any information
relating to the transactiotls of the derivatives broker in

dcrivatives contracts as may be required by the Authority;
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(g) a derivatives broker has failed to subrnit periodical rctur.lts
as required by the Authority;

(h) a derivatives broker has furnished the Authority or the
derivatives exchange with wrong or false information;

(i) a derivatives broker has failed to settle an investor
complaint where such complaint has been adjudicated by a
securities exchange, a derivatives exchange, a committee of
an exchange or the Authority;

0) a derivatives broker has not co-operated in any enquiry or
inspection conducted by the Authority;

(k) a derivatives broker has indulged in rnarket manipulation.
price rigging or cornering activities at a derivatives
exchange;

(l) a derivatives broker has experienced or is experienciug
financial position deterioration to such an exteut that tho
Authority is of the opinion that the continuance of thc
derivatives broker in the business of dealing in derivatives
contracts is no longer in the interest of investors;

(m) a derivatives broker has been suspended by a securities
exchauge or a derivatives exchange; or

(n) a derivatives broker has failed to pal,the annual fees; or

(o) it is necessary in the public interest to do so,

the Authority may, by order in n,riting, suspend the licence of a
derivatives broker for such period as may be specified in the order or
take such administrative actiou as it rnay consider necessary.

(2) l'he Authority shall, before issuing an order of suspension or
other administrative action under subregulation (l), give a derivatives
broker an opportunity to be heard.

58. (l) The Authority may, by order in writing, revoke the licencc
of a derivatives broker w'here it is satisfied rhat -

(a) the reasons for suspension o1 a licence under regulation -56
continue during the period of such suspensionl

(b) a derivatives broker whose licence has been suspeuded -
(i) is engaging or has engaged in insider tracling.

market rnanipulation or any other uufair practice or
market abuse;

(ii) has been found guilty of fraucl or convicted of a
criminal offence;

(iii) has nor cornplied with a directive of rhe Authority; or

(c) the rncmbership of that derivatives br.oker has been
cancelled by a derivatives exchange or another securities
exchange; or

Rcvocation ol'a
liccnse
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I

(d) it is necessary for the protection of investors.

(2) The Authority shall, before issuing an order of revocation
under subregulation (l), give a derivatives broker an opportunity to be

heard.

59. (l) A licence granted under regulation 54 shall automatically
be revoked if the derivatives broker -

(a) ccases to be a trading member of a derivatives exchange;

(b) is declared a defaulter by a securities exchange or a

derivatives exchange and is not re-admitted to membership
within a period of six months from such declaration;

(c) surrenders its membership in all derivatives exchanges
lvhere it is a member;

(d) is declared ir.rsolvent by a court of larv;

(e) voluntarily surrenders the license to the Authority; or

(f) is rvound up by a court order.

60. A derivatives broker aggrieved by the decision of the
Authority to suspend or revoke its licence may, within fifteen days of
bcing notified of the decision of the Authority, appeal to the Capital
Markets Tribunal.

61. Despite a suspension or revocation of a licence under
regulations 56, 57 or 58, a derivatives broker shall be responsible for
clearing all its outstanding obligations up to the date on which that
derivatives broker has been operating as such.

62. (l) A derivatives broker shall, as a condition of continued
admission as a derivatives broker, provide to the Authority through the

derivativcs exchange a certified copy of -
(a) the net capital balance;

(b) net lvorth statementsi and

(c) a report. of the auditor;

in a florm that rnay be prescribed by the Authority from time to
time, on a quartcrly basis vvithin thirty days of the end of the quarter.

PART VI

CONDUCT OF BUSINESS OF DERIVATIVES

63. The provisions of the Capital Markets (Corporate
Governance) (Market Intermediaries) Regulations, 201I and the Capital
Markets (Conduct of Business) (Market Intermediaries) Regulations,
201I shall apply to derivatives brokers.

64. A derivatives broker shall undergo a periodic system audit in

accordance lvith the directions issued by the Authority from time from
time.
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6-5. A derivatives broker shall not open a derivatives trading
accoullt for a client unless the derivatives broker has -

(a) furnished the client rvith a separate rvritten risk disclosure
statement lvhich shall be in such form and contain suclr
information as may be prescribed by the derivatives
exchange and approved by the Authority; and

(b) received an acknowledgernent from the client signed and
dated by the client confirming that the client has received
and understood the nature and contents of the risk
disclosure statement.

66. (l) A derivatives broker shall rnaintain strict segregatiolt
between its ovr,n funds and each individual clients'funds without any
co-rningling bctwecn -

(a) it's own funds and clients' funds; and

(b) individual clients' funds.

(2) A derivatives brokei shall establish a Client Group Account
n,ith the designated clearing bank of the derivatives exchange of vvhich
that derivatives broker is a derivatives member.

(3) A derivatives broker shall ensure that all deposits and
rvithdravvals on behalf of clients are only made through the Client
Group Account established under subregulation (2).

(4) A derivatives broker shall only accept a deposit towards initial
margins, special margins, delivery margins, variation rnargins or f'ees by
way of -

(a) a cheque;

(b) a bank draft; or

(c) online bank transfer or via mobile banking transfer from a

client designated account.

(5) A derivatives broker shall immediately deposit any deposits
under subregulation (4) in the Client Group Account maintained by thc
derivatives broker rvith the derivatives exchange designated clearing
bank for onward transfer and credit to each individual clients' accoul.tt
at the clearing house of the derivatives exchange.

(6) Any rvithdrawals requested by a client shall be processed bv
trausferring funds from tlre individual clients' accounl maintained at the
clearinghouse of the derivatives exchange to the Client Gr.oup Account
maintained by the derivatives broker at the designated clearing bank of'
a derivatives exchange.

(7) A rvithdrawal under subregularion (6) shall be settled either by
a cheque dralvn on the Client Group Account of the derivatives broker,
by online bank transfer or by mobile banking transfer, to a designated
client account, frorn the same account maintained at the designated
clearing bank of a derivatives exchange.

(8) A derivatives broker shall undertake and completc

Risk disclosurc
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Scgrcgation ol'
clients'lunds.



Ke nya S u b s idiary Le g is latio n, 20 I 6 i -561

reconciliation on a daily basis between-

(a) the Client Group Account maintained at the designated
clearing bank of a derivatives exchange;

(b) the Client Group Account at the clearing house of a

derivatives exchange; and

(c) individual clients' account maintained at the clearing house

of a derivatives exchange.

(9) A derivatives broker shall not accept cash from or pay cash to
a client for a transaction under these Regulations.

(10) A derivatives broker shall maintain a record of transactions
vvith the banks includiug clients deposits and withdrawals frorn the

client group account rnaintained with the derivatives exchange
designated clearing bank.

PART VII

INSPECTION

67. (l) The Authority may appoint one or more persons as

inspecting officers to undertake inspection of the books of accounts aud

other records of a derivatives broker, where there is need to -
(a) establish that the books of accoullts and other records are

being rnaintained in the manner required;

(b) ensure that the provisions of the Act are being complied
with;

(c) investigate into the cornplaints received from investors,
other derivatives brokers or any other person on any matter
having a bearing on the activities of the derivatives broker;
and

(d) investigate on its own motion, in the interest of
derivatives business or the interest of investors, into the

affairs of a derivatives broker.

68. (l) The Authority shall, before undertaking an inspectiorl
under regulation 66, give the derivatives broker a reasonable notice of
the intention to undertake an inspection.

(2) Notwithstanding subregulation (l), ttre Authority rnay direct,
in lvriting, that an inspection of a derivatives broker be carried out
rvithout notice to the derivatives broker, if the Authority is satisfied that

it is in the interest of the investors or in the public interest that no such

notice should be given.

(3) The inspecting officers appointed under regulation 66, shall

have the polvcr to undertake the inspection of the dcrivatives broker as

<Jirected by the Auttrority and that derivatives broker is bound to
discharge its obligation as provided under regulation 68.

69. (l) An inspecting officer may require a shareholder, director,
officer or an employee of the derivatives broker under inspection to
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produce, such books, accoultts and other docurnents in his or her
custody or control and furnish the inspecting officer with the statemellts
and information relating to the trausactions in derivatives market lvithin
such time as the inspecting officer may require.

(2) A derivatives broker shall -
(a) allow the inspecting officer reasonable access to the

premises occupied by the derivatives broker or by any other
person acting on behalf of the derivatives broker;

(b) extend rcasonable facilities to the inspecting officer to
examine any books, records, documents and computer data
in the possession of the derivatives broker or any othcr
person; and

(c) provide copies of documents or other materials rvhich, in
the opinion of the inspecting officer, are relevant.

(3) An inspecting officer shall, in the course of inspection, be
entitled to examine or record statements of any shareholder, director.
partner, proprietor or employee of a derivatives broker under inspection.

(4) A director, an officer or an employee of the derivatives broker
under investigation shall give to the inspecting officer any assistance in
connection lvith the inspection which the derivatives broker mav
reasonably be expected to give.

70. The Authority may, after considering an inspection report,
take such action as provided lbr under the Act.

71. (l) The Authority may, in Lhe interest of investors, appoint a
qualified auditor to audit the books of accounts or to investigate any
alfairs of a deriyatives broker at the cost of that derivatives broker.

(2) Any shareholder, director, officer or employee of the
derivatives broker rvhich is being audited or investigated shall produce,
to the auditor, such books, accounts and other documents in his or her
custody or control and furnish the auditor lvith the statements and
information relating to the transactions in derivatives rnarket within
such time as the auditor ma1, require.

(3) A derivatives broker shall -
(a) allow the auditor reasonable acce ss to the premises

occupied by the derivatives broker or by any other person
acting on behalf of the derivatives broker;

(b) extencl reasonable facilities to the auditor. to examine any
books, records, documents and cornputer data in the
possession ol' the derivatives broker or an)/ other person;
and

(c) provide copies of documents or other materials which, in
(he opinion of the auditor, are relevant.

(4) An auditor shall, in the course of an audit or investigation, be
entitled to examine or record statements of any member, clirector,
partller, proprietor or employee of a derivatives broker under audit or
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lnvcstrgat.lon,

(-5) A director, an oll'icer or an employee of the derivatives broker
runder audit or investigation shall give the auditor all assistance in
connectiou with the audit or investigation which the derivatives broker
rnal' rcasonably be expected to give.

PART VIII

MARKET OFFENCES

72. (l) A person lvho creates, causes to be created, or does
anything that is calculated to create a false or a rnisleading appearancc
o1' tladirrg activity in a derivatives markct, commits an offense.

(2) Without limiting the generality of subregulation (l), a false or
a rnisleading appearance of trading activity is created if a person
cxocutcs or holds hirnself or herself out as having executed an order lor
thc purchase or sale in a derivatives market, without having effected a

bona fide purchase or salc in accordance with the regulations, rules and
practices of the derivatives rnarket.

73. A person who dlrectly or indirectly takes the opposite sicle of
a client's order into a derivatives broker's own account or into an
account in which a derivatives broker has an interest. u'ithout open and
cornpetitive execution of the order on the derivatives exchange,
cornrnits an offense.

74. (l) A person u,ho directly or indirectly -
(a) rnanipulates or attempts to rnanipulate the price of-

(i) a derivatives contract that may be traded on a
derivativ es market;

(ii) any commodity which is thc underlying of a

derivatives contract; or

(b) comers, or attempts to corner, any commodity which is the
underlying of a derivatives contract, commits an offence.

75. (l) A person rvho, directly or indirectly, in connection rvith
any trausaction lvith any other person involving trading in a derivatives
contracl -

(a) ernploys any device, scheme or artifice to defraud that
person;

(b) engages in any act, practice or course of business lvhich
operates as a fraud or deceptiou, or is likely to operate as a

fraud or deception, of that person; or

(c) makes any untrue statement of a rnaterial fact or omits to
state a material fact necessary in order to rnake the
statements made in the light of the circumstances under
rvhich they rvere made, misleading,

cornmits all offence.

'76. (l) A person who directly or indirectly, induces or attempts to

False trading

Buckcting.

Manipulation of
price of a

Dcrrvatives
contracl and
corncring

Employment ol
fraudulent or
dcccptrvc
dcviccs, ctc.

Fraudulenrly



t564 Kenya S u bs icliary Le g is latiott, 20 I 6

induce anoLher person to trade in a derivatives contract by -
(a) making or publishing any staternent, promise or forecast

that is false, misleading or deceptive:

(b) concealing material facts; or

(c) recording or storing in, or by means of, any rnechanical.
electronic or other device, information that is false or
misleading in a material f act particularly to induce or
attempt to induce that person to trade in a derivatives
contract,

comrnits an olfence.

'77. A derivatives broker shall ensure that an1, derivatives business
that the derivatives broker conducts iu relation to derivatives contrulcts
shall be concluded on or through the facilities of a derivatives exchange
as may be provided by the rules of the derivatives exchange.

78. A person rvho is fbund guilty of an offence under this Part
shall be liable to the penalty as specified under section 34A of the Act
in addition to any action for damages in respect of the loss occasioned.

PART IX

GENERAL PROVISIONS
-79. The Capital Markets (Futures Exchanges) (Licensing

Requirements) Regulations, 20 l3 are repealed.

80. An exchange rvhich rvas licensed under the Capital Markets
(Futures Exchanges) (Licensing Requirements) Regulations, 2013 and
repealed by these Regulations shall continue to operate as if it is
licensed under these Regulations and shall be required to comply N'ith
these Regulations.
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I.-IRST SCHEDULE

Form I (r. a(l))

THE CAPITAL MARKETS (DERIVATIVES MARKETS) REGULATIONS, 20I5

APPLICATION FORM FOR A LICENSE TO CONDUCT THE BUSINESS OF A
DERIVATIVES EXCHANGE

Application is made for a derivatives exchange license under the Act and the
following are made in respect thereof:

Note-

If spacc is insufficient to provide details, please attach annexure(s). Any
annexure(s) should be identified as such and signed by the signatorl, s1,h'r application.

Information provided should be as at the date of application or renewal.

l. Name of the Company .............Limited

2. Registered olTice.

3. Date of incorporation...... .

+. Address.

5. E-mail

6. Location. address and telephone number of principal office..

7. Location, address and telephone number of branch offices

Details of capital structure:

(a) Nominal/authorized capital (Kshs.)

(b) Number of shares.

(c) iaid-up capital (Kshs.).

Shareholders (please attach list)

Narne Address and telephone number Number of shares held

10. (a) Directors (please attach a list)

Name Identity
card/Passport
number

Date of
appointment

Date ol
Birth

PermanenI
address and

telephone
numbcr

Academic or
professional
qualif ication

Number of
shares held
in the
company

8.

9.
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(b) Secretary

Name. ..

Address.

Institrrte of Certif ied Secretaries of Kenya Registration No. . . .

(c) Chief Executive Officers and other key personnel

I l. Particulars of other directorship (s) of the directors ancl secretary

12. Particulars of shares held by the directors and secretary in other cornpanies

13. Has the applicant or any of its directors, secretary or members of senior
management at any tirne been placed under receivership, declared bankrupt or
compounded rvith or made an assignrnent fbr the benefit of his creditors in Kenya or
clselvhere? Yes/No. lf "Yes", give details.

14. Has any director, secretary or key personnel of the appticant becn a director of a

company that has been:

(a) denied any liceltse or approval under the Capital Markets Act or equivalent in
any other jurisdiction: Yes/No

If Yes, give details.

(b) a director of a company providing banking, insurance, financial or investmcnt
advisory services whose license has been revoked by the appointing authoritl,
Yes/No. If Yes, give derails.

Name Identity card
cr Passport
trumber.

ll#ri..",

Datc of
birth.

PermanenI
lddress and
:clephone
number

lAcademic andlNurnber ol'
lprofessional lshares hcld

lgualifications lin ttre

I lcompany.
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(c) subjected to any form of disciplinary action by any professional body of
which the applicant or any of its director rvas a member? Yes/No. if Yes, give
dctails.

1.5. Has any court ever found that the applicant, ol a person associated with the
applicant rvas involved in the violation of the Capital Markets Act or Regulations
thereundcr or cqr-rivalent lalv outside Kcnya? Yes/No. If Yes, give
details.

16. Is the applicatrt or a persoll associated with the applicant is sub.iect to any
proceedings that could result in a "yes" answcr to question l5? Yes/No. If "yes" give
details. . .

17. (l) is the applicant, any shareholder, director or secretary of the applicant a member
or director of a rnember company of any securities exchange, derivatives exchange or
commodities exchange'? Yes/No. If "yes" give details..

(2) have anlr e6 the above persons been-

(a) refused admission as a member of any securities organization? YesiNo. ii
Yes, give details.

(b) expelled from or suspended from trading on any sccurities organization'i
Yes/No if Yes. give details..

(c) sub.iected to any other form of disciplinary action by an1'stock exchange'l
Yes/No if Yes, give details.

18. Business references

Name Address Telephone number(s) Occupation

19. Profile of the chief executive officer and key personnel in the applicant company
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20. List of officc facitities of the applicant

?.1. Any other additional information considered relevant to this applicant

We..... ..(Director). (DiLector)
a.nd, . . . . . . ..(Secretary) declare that all the infbrmation given
in this application and in the attached docurnents is true and correct.

Dated this day of

Signed:

.) Director

.) Director

) Secre(ar),

Note

The follolving shall be submitted with the application for a license

(a) rnernorandurn and articles of association:

(b) certificatc of incorporation;

(c) feasibility plan complying with regularion 4 (Z)(e),

(d) rules of the proposed derivatives exchange containing provisions in
cornpliance with the matters detailed under regulation 3;

(e) details of the proposed trading s)/stem complying with the requirements of
regulation 7;

(l) statements of the unauclited accounts for thc period of accounting year ending
not earlier than six months prior to the date of application and audited annual
accounts for the preceding tlvo years (in case of application of license);

(g) a declaration by directors as to rvhether after dLre cnquirl,b),thern in relation
to the interval betlveen the date to rvhich the last accor.lnts have been made
and a date not earlier than fourteen days befoLe the date of application-
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(i) the business of the company has, in their opinion, been satisfactorily
maintained;

(ii) they have, in their opinion, ariserl any circurnstances adversely affecting
the company's trading or value of its assets;

(iii) there are any contingent liabilities by reason of any guarantees given by
the company or any of its subsidiaries:

(iv) there are, since the last annual accounts, any changes in published
reserves or any unusual factors affecting the profit of the company or
any of its subsidiaries;

(h) a declaration by persons authorized as prescribed to accompalt)/ the
application form; and

(i) application l'ee.

SECOND SCHEDULE G. aQ)) @), t2)

THE CAPITAL MARKETS (DERIVATIVES MARKETS) REGULATIONS, 20 I5

LICENSING AND ANNUAL FEES FOR DERIVATIVES EXCHANGES

Application fees... .......Kshs. 2,500.00

Licensing fees... Kshs. 2,500,000.00

Annual regulatory fees.. . .. .. . . ............Kshs. 2,500,000.00

THIRD SCHEDULE

PART A (r.24(l))

Code of conduct for the directors on the board

i. Meetings and rninutes.

Every director of the derivatives exchange shall-

(a) not participate in discussions on any subject matter in which any conflict of
interest exists or arises, whether pecuniary or otherwise, and in such cases

the same shall be disclosed and recorded in the minutes of the meetinS;

(b) not encourage the circulation of agenda papers during the meeting, unless

circumstances so require;

(c) offer their comments on the draft minutes and ensure that the satne are

incorporated in the final minutes;

(d) insist on the minutes of the previous meeting being placed for approval in

subsequent meeting;

(e) endeavor to have the date of next meeting fixed at each board meeting in
consultation with other members of the board;

(0 endeavor to ensure that in case all the items of the agenda of a meeting lvere

not covered for rvant of time, the next mee ting is held within fit-teen days for
considering the remaining items.
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ii. Code of Conduct for the public interest directors.

(a) In addition to the conditions stated in paragraph (i), public interest directors
of the derivatives exchange shall, eudeavol to attend all the board rneetings
and they shall be liable to vacate office if they lemain absent Ibr three
consecutive rneetings of the board or do not attend seventy five percent ol'the
total meetings of the board in a calendar year.

(b) Public interest directors shall meet. separately, at least once in six monrhs to
cxchange viervs on critical issues.

iii. Strategicplanning.

Every director of the derivatives exchange shall-
(a) participate in the formulation and execution of strategies in the bcst intercst

of the Derivatives exchange and contribr.rte tolvards pro-active decisiou
making at the board level;

(b) give benefit of their experience and expertise to the Derivatives exchange
and provide assistance in strategic planning and execution of decisions.

iv. Regulatory compliances.

Ever1, fli1ss1.r of the derivatives exchange shall -
(a) endeavor to ensure that the derivatives exchange abides by all the provisiols

of the Act and regulations framed thereunder and thc circulars, directions
issued by the Authority from time to time;

(b) endeavor cotnpliance at all levels so that the regulatory systcm does not su(fer
any breaches;

(c) endeavor to ensure that the derivatives exchange takes steps cornmensuratc to
honour the time limit stipulated by Authority l'or corrective action;

(d) not support any decision in the rneeting of the board whictr rnay adversel1,
affect the interest of investors and shall rcport forth!vith any such decision to
the Authority.

v. Ceneral responsibility.

Every director of the derivatives exchange shall-
(a) place priority for redressing investor grievances and encouraging tair trade

practice so that the derivatives exchauge becornes an enginc lbr the grolr th o1'
the derivatives market;

(b) ettdeavoltr to analyze and administer the derivatives exchange issues rvith
professional colnpetcnce, fairness, impartiality, efficiency and elfectiveness;

(c) submit the necessary disclosures/statement of dealings in derivatives contracts
as required by the derivatives exchange from tirne to time as per their rules or
articles oI association ;

(d) unless otherwise required by law, rnaintain confidentiality ancl shall not
divulge/disclose any information obtained in the clischarge of rheir duty and
no such information shall be used for personal gains;
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(e) lnaintain thc highest standards of personal integrity, tnrthfulness, honesty and

fortitude in discharge of their duties in order to inspire public confidence and

shall not engage in acts discreditable to their responsibilities;

(f) perforrn their duties in an independent and ob.iective manner and avoid
activities that may impair, or may appear to impair, their independence or
ob.iectivity or official duties;

(g) perform their duties lvith a positive attitude and constructively support open
communication, creativity, dedication, and compassion;

(h) ot ellgage in any act involving moral turpitude, dishonesty, fraud, deceit, or
misrepresentation or any other act prejudicial to the administration of the

derivatives exchange.

PART- B (r.24(2))

Code of Ethics for directors and key personnel of Derivatives Exchange

The'Code of Ethics' for directors and key personnel of the derivatives exchange, is

aimed at improving the professional and ethical standards in the functioning of derivatives
exchange thereby creating better investor confidence in the integrity of the derivatives
rnarket.

i. Ob.iectives and underlying principles.

The Code of Ethics for directors and key personnel of the derivatives exchange
seeks to establish a minimum level of business/ professional ethics to be follorved by

these directors and key personnel, towards establishing a fair and transparent
marketplace. The Code of Ethics is based on the following fundamental principles:

(a) airness and transparency in deating with matters relating to the derivatives
exchange and the investors;

(b) Compliance rvith all lalvs/ rules/ regulations laid down by regulatory agencies/

derivatives exchange;

(c) Exercising due diligence in the performance of duties; and

(d) Avoidance of conftict of interest betlveen self-interest of directorsi key
management personnel and interests of derivatives exchange and investors.

ii. Ethics committee.

For overseeing implementation of, this Code, an ethics committee shall be

constituted by every Derivatives exchange under the respective board.

iii. Generalstandards.

(a) Directors and key personnel shall endeavor to promote greater awareness and

understanding of ethical responsibilities;

(b) Directors and key personnel, in the conduct of their business shall observe

higtr standalds of commercial honor and just and eqr.ritable principles of trade;

(c) The conduct of directors and key personnel in business life should be

exemplary which wilt set a standard for other members of the derivatives
exchattge;
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(d) Directors and key personnel shall not use their position to give/get favors
to/lrom the executive or administrative staff of the derivatives exchange.
technology or service providers and vendors of the Derivatives exchange;

(e) Directors and key personnel shall not commit any act,,vhich lvilt put the
reputation of the derivatives exchange, in.ieopardy; and

(f) Directors, committee members and key personnel of the derivatives exchange,
should comply rvith all rules aud regulations applicable to the derivatives
market.

iv. Disclosttre of dealings in Derivatives Contracts by key personnel of the Derivatives
Exchange.

Key personnel of the Derivatives exchange shall disclose on a periodic basis as
determined by the Iaws, regulations, guidelines, rules relating to the Derivatives
markets (which could be monthly), all their dealings in Derivatives contracts, directll.
or indirectly, to the board/ ethics comrnittee/ Compliance Officer.

vi. Avoidance of conflict of interest.

(a) No director of the board or member of any committee of the Derivatives
exchange participate in any decision making/ad.iudication in respccr of an1,
person /matter in which he is in any !vay, directly or indirectly, coucerned or
interested.

(b) Whether there is any conflict of interest or not in a mau.er, should be decided
by the board.

vii. Role of the Chairperson and directors in the day to day functioning of the
Derivatives exchange or clearing corporation.

(a) The chairpersou and directors shalI not interfere in the day to day
functioning of the Derivatives-exchange and shall lirnit their role to
decisiott rnaking on policy issues and to issues as the boarcl may decide;

(b) The chairperson and directors shall abstain from influcncing the ernployees
o[ the Derivatives exchange in conducting their day to day activities; and

(c) The chairperson and directors shall not be directly involved in the function
of appointrnent and promotion of ernployees unless specificalll, 5tl decided
by thc board.

viii. Access to inforrnation.

(a) Directors shall call for information only as part of specific comrnittees or as
may be authorized by the board.

(b) There shall be prescribed channels through vvhich inlbrrnation shall move
and further there shall be audit trail of the same. A ny retricval oI
confideutial docurnents/ inforrnation shalI be properly recorded.

(c) All such infbrmation, especially vvlrich is non-public and plice se6sitive,
shall be kept confidential and not be used Ibr any personal considcration/
gain.

(d) An1' 1,.,1'orrnution relating to thc business/operations of the Derival.rves
exchange, which rnay come to the knol', ledge of clirectors/ key pclsonnel
during perfbrmance o[ their duties shall be trcld in strict conficlence. shall
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not be divulged to an),third party and shall not be used in any manner
except fbr the performance of their duties.

ix. Misuse of position.

Dircctors/ committee members shall not use their position to obtain business or an)/
pecuniary benefit in the organization for thetnselves or I'arnily members.

x. Ethics cornmittee to lay down procedures.

(a) Thc ethics committee shall lay dorvn procedures for the implementation of
the code and prescribe reporting tbrmats tbr the disclosures required under
thc code.

(b) The compliance ol'ficer shall execute the requirements laid down b1, ths
el.hics comrnittee .

While the objective of this Code is to enhance the level of market integrity and investor
confidence, it is ernphasized that a n,ritten code of ethics rnay not completely guarantee
aclherence to high ethiczrl standards. This can be accomplished only if directors and key

ltersonnel of the Derivatives exchange commit themselves to the task of enhancing the

fairncss and integrity of the system in letter and spirit.

PART - C (r.26)

Measures to ensure segregation of regulatory departments

In order to cnsure the segregation of regulatory departments, every Derivatives
exchange shalI adopt a "Chinese Wall" policy which separates the regulatory
departments o[ the Derivatives exchauge from the other departments. The employees in
the regulatory departments shall not communicate any information concerning
regulatory activity to any one in other departrnents. The ernployees in regulatory areas

may be physically segregated from employees in other departments including with
respect to access controls. In exceptional circumstances employees from other
dcpartments may be given confidential information on "need to knolv" basis, under
intirnation to the compliance officer

FOURTH SCHEDULE

FORM z (r.52(1))

APPLICATION FORM FOR LICENCE AS DERIVATIVES BROKER

TI{E CAPITAL MARKETS ACT

(Cap.485A)
-II{E CAPITAL MARKETS (DERIVATIVES MARKETS) REGULATIONS, 20I-5

APPLICA'IION FORM

APPLICATION FOR A LICENCE TO CONDUCT THE BUSINESS OF A
DERIVATIVES BROKER

Application is made for a derivatives broker licence under The Capital Markets
(Derivatives Business) Regulations,20 l5 and the following statements are made iu

respect thereof:

Note-
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If space is insufficient to provide details, please attach annexure(s). Any
should be identified as such and signed b1, the signatory of this application.
Itlfortltaton providecl should be as at the clate of the appLLcation or renewal.

l. Narne of company ...... Limited
2. Registered office ..........
3. Date of incorporation ...............

4. Address

5. E-mail

6. Location, address and telephone numbcr of principal office.

anncx ure(s)

7. Location. adclress and telephone nurnber o[ branch otfices

8. Details of capital structure:

(a) Nominal capital (Kshs.)

(b) Number of shares ... ... .

(c) Paid-up capital (Kshs) .

9. Shareholders (please attach a list)

Name lAddress & telephone
lnumber

Number of shares
Held

l0 (a) Directors (please attach a list)

(b) Secretary

Name...

Address

Institute ol'Certified Secretaries of Kenya llegistration No

(c) Chief executive and other key personneI

I l. Particulars of other directorship(s) of the directors and secreterry

Name Identity
Cardl
Passport
number

Date of
Appointment

Date of
birth

Perrnanent
address &
telephone
ntrmbcr

Academic

Or

Professional
qualification

Number ol'
shares held
in the
compeltr)/

Name Identity
Card/
Passport
number

Date of
Appointment

Date
of
birth

Permanent
address &
telephone
number

Academic
or

Professional
qualification

Nurnber
of shares
held in the
company

I2. Particulals of shares held b-v directors or sccretary in other cornpanies
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13. Has the applicant or any of its directors, secretary or members of senior managernel'rt

at any time been placed under receivership, declared bankrupt, or compounded lvith or
rnade an assignment i'or the benefit of his creditors, in Kenya or elsewhere? Yes/ No. If
'yes', give details

14. Has any director, secretary or senior management of the applicarrt been a director of a

cornpany that has been:

(a) denicd any licence or approval urlder the Capital Markets Act or equivalent
lcgislation in any other.iurisdiction: Yes/No.

If Yes, give details.

(b) a director of a cornpany providing banking, insurance, financial or iuvcstment
advisory services whose licence has been revoked by the appropriate authority?
Yes/No. Il'Ycs. give details.

(c) sub.iected to an1, f616 of disciplinary action by any professional body of lvhich
thc applicant or any of its director was a mernber? Yes/ No. lf yes, give details.

l-5. Has atry court ever tbund that the applicant, or a person associated u,ith the applicant
lvas involved in a violation of the Capital Markets Act or Regulations thereunder, or
equivale nt larv outside Kenya? Yes / No. If 'yes', give details.

16. Is the applicant and/or a person associated with the applicant uolv the subject of
anyproceeding that could result in a'yes' anslver to the above question (15)? Yes/No. If
'yes,'. give details.

17 (l) Is the applicant, or any shareholder, director or the secretary of the applicant,

amember or director of a member company of any securities exchange'? Yes/ No.

If'yes', give details.

(2) Have any of the above persons been -

(a) refLrsed membcrship ol any securities organization? Yes / No. If 'yes', give

dctails

(b) expclled from or suspeuded ['rom trading on or membership of any securities

organization? Yes/No. If 'yes' give detai[s
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(c ) sLtb.jected to any other form of disciplinar), oction by any stocl</sccurities
exchange ? Yes/No. If 'yes', give details.

I 8. Busincss referenccs

Name Address
lTelelhone 

number (s) Occupal.ion

19. One bank reference, u,here the applicant is a bank the reference shatl bc given b1,

another bank indepeudent of the applicant

20. Profile of the chief executive and key employees in the applicant compally:

Narne
lrost Quali[ications Experience

21. List the office facilities of the applicant

22. State the exact nature of the activity to be carried on which obliges the applicant to
apply for a licence from the Capital Markets Authority

23. Any other additional information considered relevant to this application

We ..... ... ...(Director), ..... (Director) and
(Secretary) declare that all the inforrnation given in this

application and in the attached documents is true and correct.

Dated this .. . . . . day of . .. ... ZO ... ..

Signed:

. ) Director

.) Director

) Secretary

Note :

l. -I-he following shall be submitted rvith the application fbr a licence:

(a) rnernorandum and articles of association

(b) certificate of incorporation;

(c) a statemetrt of the un-audited accounts fbr the period of accoLrnLing ycar
ending not earlier than six months prior to the date of application and au{itecl
annual accot-lllts for the prcceding two 1,szl15 or an auditor's certificatc in case
of a uewly established erttities (in the case of application ol' licence),
management accounts up to the 30'r' November and auclited annual accoults
for the preceding year (in the casc of renewal of licence);



EXPLANATORY MEMORANDUM TO THE CAPITAL MARKETS ( DERIVATIVES
MARKETS) REGULATTONS, 2016

PART I

Name of Statutory lnstrument: The Capital Markets (Derivatives Markets)
Regulations, 2016

Name of the Parent Act : The Capital Markets Act, (Cap. 4854)

Enacted Pursuant to : Section 12 (1) of the Capital Markets Act

Name of the Ministry/Department: The National Treasury

Gazetted on . 26th February, 2016 (Legal Notice No. 37 of 2016)

Tabled on :

PART II

1. Purpose of Statutory lnstruments

The Kenyan Vision 2030 has identified several sectors as the key drivers of the
economy, in order to sustainably achieve average economic growth of 10 per cent,
reduce poverty levels and boost food security. In addition, recent discoveries of oil, gas
and other mineral resources are likely to sustain the creation of new industries over the
next few years. Finally the country's potential for clean energy use in geothermal,
hydroelectric, wind and solar power also supports the creation of a large energy sector
that can support the growth of the broader region. As these sectors flourish, the capital
markets will be well placed to offer spot markets and derivatives markets based on
agriculture, energy and mineral/metal commodities.

Kenya's financial markets have reached the level of sophistication from which it can
move to the next stage with the introduction of derivative markets (both financial and
commodity derivatives). A well regulated derivatives market is therefore critical in

realizing the full potential of the commodities and financial sectors in Kenya.

The requirements in a derivatives market are different from those of the cash securities
markets. Whereas in securities markets the time between trading and settlement, when
the two parties, are exposed to each other is typically measured in days, in derivative
markets it may be measured in weeks or month



2. Legislative Context

The Capital Markets Act was amended by the Capital lVlarkets (Amendment) Act, No.48

of 2013, to introduce anchoring provisions for the regulation of derivatives market in
Kenya.

Prior to the enactment of The Capital Markets (Amendment) Act, 2013 (assented to on

24th December 2013 and with the commencement date of '10th Janu ary 2014), The
Capital Markets (Futures Exchanges)(Licensing Requirements) Regulations, Legal

Notice No. 108 of 2013 had been issued on June 18th 2013. These Regulations provide

for the licensing and supervision of futures exchanges by the Capital Markets Authority.

The Capital Markets (Business of Derivatives), Regulations 2016 are proposed to repeal

and replace the Capital lVlarkets (Futures Exchanges)(Licensing Requirements)
Regulations, issued under Legal Notice No. 108 of 2013.

The objective of the extensive revision of the existing Regulations is to implement the
provisions of the Capital Markets Act through an expanded scope of the subsidiary
legislation covering the entire spectrum of derivatives markets. This includes regulation
of derivatives exchanges, clearing house, derivatives contracts and derivatives brokers.

3. Policy Background

The Government of Kenya through a policy pronouncement by the then Deputy Prime
Minister and Minister for Finance, in his June 10,2010 Budget Speech, announced that
steps would be made towards developing institutional and legal frameworks to introduce
a commodities and derivatives exchange in Kenya.

Subsequently, the Futures Exchange Programme was initiated by the Minister of
Finance, resulting in the establishment of the Futures Market Committee comprising
Ministry of Finance, Capital Markets Authority (the Authority), State Law Office, Ministry
of Environment and Natural Resources and the Ministry of Trade.

The Policy Framework for the Establishment and Operations of a Derivatives Market
was adopted in April 2013. The Policy recommended the need to have a legal and

regulatory framework that provides for an oversight role by the Capital Markets
Authority, disciplining those who try to manipulate the markets for their own benefit and
ensuring the sanctity of contracts. This includes providing a licensing criteria for the
market participants that meets the high standard required for futures and derivatives
business. The policy is benchmarked to the Principles issued by the lnternational
Organization of Securities Commissions (IOSCO) which is the global standard setting
body in securities markets.



The derivatives market will aid wider risk management for the whole economy through
introduction of foreign exchange, interest rate and equity based derivatives. Additionally,
the derivatives markets will introduce a more open, efficient and adequately regulated
commodities markets covering a wider range of products.

4. Consultation Outcome

The Regulations were exposed for stakeholders and public comments for a thirty (30)
days period commencing September 16,2013 to October 16, 2013.

The Authority received several responses from the stakeholders and the public. The
Nairobi Securities Exchange was a key stakeholder in this process.

The following is a summary of feedback obtained from stakeholders -
(a) Commercial banks should be allowed to be clearing banks. lt was clarified to

stakeholders that the draft Regulations do not restrict banks from engaging as
clearing banks. Additionally, any entity which meets the prescribed criteria can
become a Derivatives broker.

(b) Approval of futures contracts. There was a concern that futures contracts do not
require prior approval from the Authority. A benchmark on the best practices in

other jurisdiction (t\Ialaysia, China, USA, lndia, UAE-Dubai) showed that futures
contracts require prior approval by the regulator and therefore the need for prior

approval was retained.

(c) The provision that distinguished futures contracts from gaming and wagering
contracts was noted to be limiting the application of another Act of Parliament.
This provision was moved to the Capital l\4arkets Act through the Capital Markets
(Amendment) Act, No. 48 of 2013.

(d) Grant of exemptions. Granting of exemptions from any of the provisions is not
contemplated in the Regulations with sufficient safeguards to ensure proper

exercise of discretion by the Regulator.

(e) Fif and proper fesf for substantial shareholders of an applicant. A substantial
shareholder is defined as any person who is the beneficial owner of, or in a
position to exert control over, not less than 15% of the shares of the body
corporate. The threshold is even lower than that in the banking sector where a
shareholder with 5o/o or more must be vetted.

(f) Annual license fees. The draft was revised to ensure consistency in all reference
in relation to licensing fees and annual fees. However, the licensing fees for



derivatives brokers was set a nominal figure of Kshs. 50,000 in order to ensure
ease of access and spread of the services across all counties.

(g) Sfakeholders' sought to know whether Electronic Funds Transfer was provided
for. ll is confirmed that the derivatives exchanges will adopt modern technology
including leveraging on the existing money transfer platforms including Mpesa.

(h) Ihe stakeholders sought to know whether the stipulated market offences list was

comprehensive enough. The stipulated derivatives related market offences seeks
to expound and complement the general provisions on market offences under the
Capital Markets Act. The applicable penalties are also stipulated under the
Capital markets Act.

ln order to ensure that the proposed regulations meet global best standards, the
Authority sought input from its peers both locally and internationally. The Authority
received insightful comments from Securities Commission of Malaysia, China Securities
Regulatory Commission Dubai Financial Services Authority.

The Authority welcomed the comments and incorporated all appropriate proposals into

the draft Regulations.

5. Guidance

The development of the Policy Framework on Futures and Derivatives involved wide
stakeholder engagement especially in relation to simplifying the complex or technical
terms and ensuring that the framework was well understood by the stakeholders. This
included incorporation of experts in the process. The Authority has a very good rapport
with stakeholders and this is expected to continue at implementation stage of these
Regulations.

6. Impact
6.1The lmpact on FundamentalRighfs and Freedoms

These Regulations do not limit the Fundamental Rights and lndividuals as enshrined
under chapter V of the Constitution. The establishment of a derivatives market in Kenya
will expand the scope of business opportunities of the citizenry and thereby contribute to
the economic development of the country. The Regulations therefore impact positively
on economic rights of Kenyans.



6.2The impact on the Private Secfor
The Regulations establish a licensing criteria for derivatives exchanges and brokers and

the conduct of derivatives business. This will facilitate the establishment of derivatives

business resulting in a widened scope of business for the private sector.

6.3The impact on the Public Secfor
The Regulations enhance economic development especially in commodities business

and currency futures. This will result in stability of prices of commodities, reduce interest

rate and currency risks thereby leading to a more stable economy.

6.4lmpact Assessmenf
The Policy Framework for the Establishment of a Futures and Derivatives [/arket in

Kenya highlights the following-
(a) The success of a futures exchange is dependent on sound legal and regulatory

principles as well as high standards for licensing of futures members. This will

ensure that there is a high probability of success;
(b) for futures and derivatives business to be firmly established in Kenya, the

regulations on risk management, investor protection, trading systems and capital

and solvency requirements for market players are key prerequisites; and

(c) a futures exchange requires a developed financial system with capacity building

and training for market participants.

7. Monitoring and review

For futures and derivatives business to be efficient and successful, regulatory oversight

and supervision are key. The Authority will be undertaking capacity building for the

stakeholders and its staff as well as provide guidance to potential and licensed players.

Since the market is new in Kenya, the Regulations will be reviewed periodically to

ensure that they facilitate the growth and efficiency of futures and derivatives business.

8. Contact

HENRY K. ROTICH

Cabinet retarv for the Natio ITreasurv

18th tr/arch 2016
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Kenya Gazette S No.22

(Legislative Supplemcnt No. l7)

Lecel NorrcE No. 37

THE CAPITAL MARKETS ACT

(Cap.485A)

THE CAPITAL MARKETS (DERIVATIVES MARKETS)
REGULATIONS, 20I5

ARRANGEMENT OF REGULATIONS

Regulatiotrs

PART I _ PRELIMINARY

l-Citation.

2-lnterpretation.

PART II _ LICENSING REQUIREMENTS AND DUTIES OFA
DERIVATIVES EXCHANGE

3- Obligation to obtain a license.

4-Application for licence.

5- Consideration for grant of license.

6- Rules of the Exchange.

7- Trading system.

8- Grant of provisional approval.

9- Power to make inquiries and call for information.

l0- Grant of license.

I l- Period of license.

l2- Regulatory fee.

l3- Revocation of license.

l4- Effect of revocation.

Net wortlt of a Derivatives Exchange

l5- Net worth requirements.

Ownership of a Derivatives Exclnnge

l6- General conditions.

l7- Shareholding in a derivative exchange

l8- Eligibility for acquiring or holding shares

I9- Disclosure of shareholding.

t529

4th March,20l6
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20- Record keeping.

Governance of a Derivatives Exchange

2l-Composition of thc board.

22-Conditions of appoilltment of directors.

23-Appointment of chief executive olTicer

Z4-Code of conduct I'or directors and key personnel.

25-Compensation and tenure of key personnel.

26-Segregation of regulatory departments.

27-Oversight committees.

28-Advisory Committee.

29-Risk management committee.

30-Appointment of compliance officer.

3l-Establishment of an investor protection fund

32 Disclosure and corporate governance norms.

33-Transfer of penalties.

Duties of a Derivatives Exchange

34-Duties of Derivatives exchange.

35-Facilities to be maintained by a Derivatives exchange.

36-Derivatives exchange to assist Authority.

S e lf- Re g u lato ry O r gan aatio n

37-Self- Regulation.

38-Derivatives Exchange to oversee its rnembers.

Accounts and Audit

39-Accounts and audit.

40-The Authority may appoint an auditor.

4l-Annual report.

PART III _ CLEARING HOUSE OF A DERIVATIVES EXCHANGE

4Z-Clearing house of a derivatives exchange.

43-Duties of a clearing house of a derivatives exchange.

44-Clearing and settlement rules of a derivatives exchange.

-i-5-Ranking of default proceedings of clearing house in insolvency.

46-Derivatives broker to be party to certain transactions as
principal.

-l7-Property deposited rvith a cleariug housc.
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48-Preservation of rights etc.

PART IV- APPROVAL OF DERIVATIVES CONTRACTS

49-Transactions that may be conducted on a derivatives exchange

-50-Approval of derivatives contracts.

PART V - LICENSING OF DERIVATIVES BROKERS

5l-Obligation to seek a license

52-licensing of a derivatives broker.

53-Consideration for grant of license.

54-Fumishing of information, clarifications, etc.

-55-Grant of license,

56-Annual license fees,

57-Suspension of a license.

58-Revocation of a license.

59-Automatic revocation of a license.

60-Appeal against suspension or revocation of licence,

6l-Dcrivatives broker to clear liabilities.

62-Continuing obligations,

PART VI - CONDUCT OF DERIVATIVES BUSINESS

63-Standards of conduct,

64-Systems audit.

65-Risk disclosure stratements.

66-Segregation of clients' funds.

PART VII - INSPECTION

67-The right of the Authority to inspect.

68-Procedure fbr inspection.

69-Obligations of a derivatives broker who is under inspection.

70-Action on inspection report.

7l 
-Appointment of an auditor.

PART VIII _ MARKET OFFENCES

72- False trading.

73- Bucketing.

74-Manipulation of price of a Derivatives contract and cornering.

7-5-Employment of fraudulent or deceptive devices, etc.

76-Fraudulently inducing trading in Derivatives contracts.
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17-Tra<ling ol'derivatives contracts off'- cxchange is illegal.

78-Penalty,

PART IX _ GENERAL PROVISIONS

79-Rcvocation of L.N 108/2013.
80-Sav ings.

SCHEDULES

FIRST SCHEDULE- Application Form for a License to Condtrct
the Business of a Derivatives Exchange

SECOND SCHEDULE -Licensing and Annual Fees for Derivatives
Exchanges

THIRD SCHEDULE- Part A - Code of conduct for the directors on
the board

Part B - Code of Ethics for directors and key
personnel of Derivatives Exchange

Part C- Measures to ensure segregation of
regulatory Departments

FOURTH SCHEDULE- Application Forrn for Licence as Derivatives
Broker

FIFIH SCHEDULE - Derivatives Broker Licence Fees
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LEGAI- NoTICE NO.

THE CAPITAL MARKETS ACT

(Cap.485A)

IN EXERCISE of the powers conferred by section l2 (l) of the
Capital Markets Act, the Cabinet Sccretary to the National Treasury,
rmakes the following Regulations-

THE CAPITAL MARKETS (DERIVATIVES MARKETS)
REGTiLATIONS, 20I5

PART I - PRELIMINARY

l. These Regulations may be cited as the Capital Markets
(Derivatives Markets) Regulations, 20 l -5.

2. In these Regulations, unless the context otherwise requires-

"Act" means the Capital Markets Act and any rules and

rcgulations made thereunder; ;

"associate", has the meaning assigned to it under section 3 of the
Act:

"Authority" has the meaning assigncd to it under section 2 of the

Act;

"board" rneans the board of directors of a derivatives exchange;

"clearing bank" means a bank, as defined under section 2 of the

Banking Act, rvhich is designated or appointed by a derivatives
exchange to provide banking and other facilities to a -

(a) derivatives exchange;

(b) the clearing house of an exchange; and

(c) brokers of an exchange;

to facilitate the maintenance of a segregated account and clearing
and settlemcnt functions; "clearing house" means a settlement system
by which the claims and lrabilities of derivatives brokers and their
clients in respect of different derivatives contracts confirmed by the

exchange are received, adjusted, settled and paid;

"clicnt" means a person lvho is registered with a derivatives
broker and has executed an agreemeltt lvith the derivatives broker;

"client assets" means -
(a) money received or retained Fy, o, any other property

deposited lvith a derivatives broker in the course of the

derivativ es broker's business;

(b) an)/ money or other property accruing trom (a);

fbr which that dcrivatives broker has to account to a client;

"client funds" means money of any currency which a derivatives
broker -

@
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(a) receives or deposits with a clearing house of a derivativos
exchange on behalf of a client; or

(b) owes to a clieut;

"client group account" means a bank account established and
maintained by a derivatives broker for the purposes of regulation 6-5;

"corner" in relation to derivatives markets means acquisition of
cnough of a particular comrnodity or financial instrurnent or to hold a

significant cotnmodity or securities position sufficient to be able to
manipulate its price;

"defaulter" means a derivatives broker who is the subject of any
default proceedings instituted under these Regulations:

"demutualization' means the separation of ownership of arr
exchange from the right to trade on such exchange;

"demutualized exchange" means a derivatives exchange in which
orvnership and rights to trade are separate;

"derivatives broker" means a body corporate admitted to the
membership of a derivatives exchange and by the Authority to engagc
in the business of trading in derivatives contracts as an agent for
investors in return for a commission and on its own account;

"derivatives exchange" has the meaning assigned to it under
section 2 of the Act;

"derivatives member" meaus a person admitted to the
membership of a derivatives exchange in accordance with these
Regulations and the rules of the derivatives exchange but does not refcr
to a shareholder or an equitl, holder of the derivatives exchange;

"derivatives contract" means a standardized type of securities or
financial instruments which derives its value from the value of
underlying assets, indices, or interest rates that are transacted on a
derivatives exchange;

"derivatives market" has the meaning assigned to it under section
2 of the Act;

"financial year" means the period of tlvelve months encling on
the thirty first December in each year;

"investor protection fund" means a fund established under
regulation 3l ;

"key personnel" has the meaning assigned to it undcr the Act:

"liquid networth" means the aggregare value of paicl-up equity
share capital plus free reserves excluding statutory funds. benefit funds,
attd reserves created out o[ revaluation reduced b), the investments in
businesses, whether related or unrelated, aggregate value ol'
accumulated losses and deferred expenditure not lvritten off, including
miscellaneous expenses r.rot written off;
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"margin" mcans a dcposit or payment made to create. vary or
rnainl.ain a position in the derivativcs contract, and includes market to
market, regular and additional margins or such other margins, which
rnay be specified by the derivatives exchange frorn time to time:

"market charge" means a charge, lvhether fixed or floating,
granted in favour clf a clearing house of a derivatives exchange -

(a) over ally propcrty which is held by or deposited with the
clearing house of a derivatives exchange; and

(b) for the purpose of securing liabilities arising directly in
connection with the clearing house of a derivatives
exchange, ensuring the settlement of a market contract;

and where a charge is granted partly tbr the purpose of a market
charge and partly fur other purposes. the charge for the purposes of
thcse Regulations is a market charge in so far as it has effect for the
spccified purposc;

"markct collateral" means any property which is held by or
deposited rvith a clearing house for thc purpose ol securing liabilities
arising directly in connection lvith the clearing house, ensuring the
scttlement of a rnarket contract and where any collateral is granted
partly fbr the purpose of a market collateral and partly tbr other
purposes, thc collateral for the purposes of these Regulations is a

market collateral in so far it has been provided for that specified
purpose;

"market contract" means -
(a) a contract entered into by a clearing house with a

derivatives broker under a novation -
(i) which is sub.ject to the clearing and settlement rules of

the clearing house:

(ii) for the purpose of clearing and settling of transactions
using thc clearing facility; and

(iii) which is subject to the rules of the clearing housc of a

derivativcs exchange lvhether before or after default
proceedings have commenced ; or

(b) a transaction which is being cleared or settled through the
clearing house, rvhether or not a novation is to take place;

"netting" means the determinatiolt of net payment or delivery
obligations by setting oI'f. adjusting obligations or claims arising out of
buying and selling of derivatives coutracts, discontinuation of business,
dissolution, winding-up or insolvency or such other circumstances as

may be specilied in the rules of the derivatives exchange;

"net worth" means paid up capital and free reserves and other
securities approved by the derivatives exchange from tirne to time, but
does not include fixed assets, pledged securities, value of member's
card, unlisted securities, bad deliveries, debts or advances overdue for
morc than threc months or debts or advances given to the associate

l -53.5
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persons of the trading member or derivatives broker, prepaid expeuses,
losses, intangible assets and value of marketable securities less a haircut
specified by the derivatives exchange and approved by the Authority:

"net capital balance" means the excess of current assets which
includes cash at bank, trade receivables at book value less overduc for
more than fourteen days, investments in listed securities and
Government of Kenya bonds at market value lcss a haircut specified by
the derivatives exchange and approved by the Authority, over current
liabilities which include trade payables at book value, other liabilities as
classified under International Financial Reporting Standards and
corrl-ingent liabilities as classified under International Financial
Reporting Standards;

"novation" means the act of a clearing house of becoming the
legal counterparty to both parties of every trade;

"public interest director" means an independent director,
representiug the interest of investors in a derivatives market and vvho
does not have any association with that derivatives market, either
directly or indirectly;

"regulatory departrnent" means a department of a derivatives
exchange rvhich is entrusted with regulatory powers and duties and such
other departments as may be specified by the Authority;

"record" means all documentary and electronic materials created,
generated, sent, communicated, received, or stored, regardless of
physical form or characteristics;

"risk management" means the method of assessing, measuring
and controlling risk using appropriate rnethods including statistical
techniques;

"settlement" means the discharge of the rights and liabilities of
the parties to the derivatives contract, whether by performance.
compromise or otherwise ;

"settlement guarantee fund" means a I'und established and
rnaintained by a derivatives exchange to strcngthen the financial
integrity of settlement b1, the derivatives exchange and used in a manner
specified by the rules of the derivatives exchange;

"trading in derivative contracts" means making or offering to
make with any person, or inducing or attempting to induce any person
to cnter into or to offer to enter into any agreement for or lvith a view of
purchasing or selling a derivatives contract; and

"tick size" means the minimum change in price of a derivative
contract up or down.

PART II - LICENSING REQUIREMENTS AND DUTIES OF A
DERIVATIVES EXCHANGE

3. A person shall not establish, run, conduct, organize or assist
in cstablishing, running, conducting or organlzing a derivatives
exchange unless that person has obtained a license from the

Oblrgation to
obtarn a lrcense
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Authority:

Provided that a securities exchange, which has been operating
under the Act at the commencement of these Regulations and is
desirous of running a derivatives market, shall apply to the Authority
for an additional Iicensc for listing derivatives contracts under these
Regulations and all the provisions of these Regulations shall apply to
such securities exchange.

4. (l) A person who intends to establish a derivatives exchange
shall submit an application for licensing to the Authority in the Form
set out in the First Schedule.

(2) An application under subregulation (l) shall be accompanied
by-

(a) the copies of memorandum and articles of association and
rules governing the operations of the exchange, which-

(i) are in a fbrm satisfactory to the Authority; and

(ii) restrict the applicant to the business of operating a

derivatives market and services incidental thereto;

(b) details of trading, clearing and settlement systems proposed
to be adopted by the applicant;

the prescribed licensing fees set out in the Second Schedule;

satisf'actory bank references ;

a business feasibility plan evaluated by an entity rvith a
proven track record and expertise in derivatives or
derivatives market development, establishment or
management; and

(f) such additional documents as the Authority may require.

-5. In order to be entitled to apply for a licence under Regulation
4. an applicant shall be required to -

(a) be a company limited by shares;

(b) be demutualized;

(c) have a minimum authorized, issued and paid up equity share
capital of one billion Kenya Shillings;

(d) satisfy requirements relating to ownership and governance
structure specified in these Regulations;

(e) have its directors and shareholders who hold or intend to
hold shares, determined as fit and proper persons as

prescribed under section 244 of the Act;

(f) satisfy the minimum liquid net-worth requiremens specified
in these Regulations;

(g) have a minimum of one hundred million Kenya Shillings in
[he scttlement guarautee fund before the commencement of
trading;

(h) satisfy requirements relating to financial capacity,

(c)

(d)

(e)

Application for
license

Consideration for
grant of license
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functional expertise arld infrastructure;

(i) have in its employment, sufficient number of persons with
adequate professional and other relevant competencies and
experience; and

0) comply with any other conditions as may be specified by the
Authority.

6. (l) An applicant seeking approval to operate a derivatives
exchange shall establish and adopt derivatives exchange rules.

(2) The rules adopted under subregulation (l) shall contain
provisions on-

(a) the clear demarcation of roles and responsibilities of the
board, chief executive officer and the statutory committees
of the board;

(b) the powers of the chief executive officer including in
emergency situations;

(c) the granting of trading rights and non-transferable
memberships of the derivatives exchange;

(d) general obligations of the derivatives brokers who are its
derivatives members;

(e) specifications of the minimum param€ters to be disclosed in
respect of derivatives contracts to be listed with prior
approval of the Authority;

(0 the clearing and settlement of all trades in derivatives
contracts by the clearing house of the derivatives exchange
lvhere the clearing house is wholly owned by the exchange
or is its subsidiary;

(g) the performance of novation, netting and guarantee
settlement of trades;

(h) complete segregation ol business accounts of brokers from
that of their clients and between different clients;

(i) trading including validation of orders on the derivatives
exchange;

() the suspension of trading of any derivatives contract fbr the
protection of investors or for the conduct of orderly and fair
trading;

(k) investigation into the trading practices and f,inancial
transactions of derivatives brokers and their clients;

(l) the clearing house and designated clearing banks of the
derivatives exchange;

(m) the margining regime, daily marking to market of all open
positions and variation margin call to derivatives brokers
and their clients;

(n) the methodology for determining the daily and final

Rules of the
Exchange

I

I
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settlement prices;

(o) deliveries through the clearing house and obligations of the
brokers;

(p) the closing out of derivatives contracts in case of non-
compliance lvith the rules of the derivatives exchange;

(q) the mandatory maintenance of a settlement guarantee fund
including provisions for pay in, pay out and topping up;

(r) the mandatory maintenance of an investor protection fund
including provisions tbr pay in, pay out and topping up;

(s) the declaration of an event of default and disposal of
del'aulter's assets under lien or pledge;

(0 the arbitration of disputes and provision for appeal to the
Aul.hority by derivatives brokers and investors; and

(u) any other provisions specified by the Authority.

7. (l) A proposcd derivatives exchange shall deploy a trading
system rvhich shall be approved by the Authority before such system is
implemented.

(2) The trading system deployed under subregulation (l) shall-
(a) be integrated with a clearing and settlement system;

(b) have an online screen-based trading system for providing
direct markct access up to the client level via the internet;

(c) be capable of establishing connectivity with brokers and
their clients:

(d) have the necessary infrastructure to ensure timely clearing
and settlernent of trades;

(e) have an adequate risk management mechanism including a

pre trade check performed by the trading system;

(0 be capable of providing real time risk management and
market surveillance tools for monitoring of trading activities
of all brokers and their clients on a real time basis;

(g) provide brokers and their clients a facility for accessing both
the daily transactions and financial reports including ledgers;

(h) have a facility to disseminate information about trades,
quantities and quotes in real time to at least one
infbrmation vending tretwork rvhich is accessible to
investors in Kenya and internationally;

(i) have adequate systems capacity supported by a business

continuity plan including a disaster recovery site;

C) be established and maintained in a way as to ensure that it
is secure and maintains the confidentiality of data; and

(k) have any other features and functionalities specified by the

'l'rading system.
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Authority.

8. (l) The Authority may, if satisfied that the applicant has
demonstrated that it is capable of complying with the requirements
under regulations 4, 5, 6 and 7, grant the applicant a provisional license
to operate a derivatives exchange.

(2) The provisional license granted under subregulation (l) shall
be valid for a period of six months:

Provided that the Authority may, upon sufficient cause shorvn by
the applicant, extend the validity of the provisional license for a further
period not exceeding three months.

9. The Authority may, before and after granting a provisional
license to an applicant for a derivatives exchange license, make
inquiries and require such further information or document to be
furnished, as the Authority may consider necessary.

10. (l) The Authority may, after the expiry of the period fbr
lvhich the provisional license had been granted under regulation 8 and
if the Authority is satisfied rhar the applicant has complied rvith
rcgulations 4, 5, 6,7 and any other relevant requirements under the
Act. grant a license to the applicant to operate a derivatives exchange.

(2) A derivatives exchange shall comply ra,ith such other
conditions as the Authority may impose from tirne to time, including
conditions with regard to -

(a) the nature of derivatives contracts to be dealt rvith by that
derivatives exchange; and

(b) approval by the Authority of all derivatives contracts to be
listed by that derivatives exchange.

ll. A license granted under regulation l0 shall rernain valid
unless suspended or revoked by the Authority.

12. A derivatives exchange shall pay a regulatory fee as set out in
the Second Schedule or as may be imposed by the Authority from time
to time.

13. (l) The Authority may, by notice in writing, revoke a
derivatives exchange license granted under these Regulations lvith
effect from the date specified in the notice if the derivatives exchangc

(a) ceases to comply wittr the eligibility conditions specified
under regulations 5, 6 and 7;

(b) ceases to operate a derivatives market that it has been to
operate under regulation l0;

(c) is being wound up:

(d) fails to comply with any requirement of the Act or these
Regulations;

(e) fails to comply with a direction of the Authoriry;

(f) fails to provide the Authority with informarion require<l b1,
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the Authority;

(g) provides false or misleading information:

(h) is opcrating in a manner dctrimental to the public interest; or

(i) requests the Authority to do so.

(2) For the purposes of subsection (l), a derivatives exchange
shall bc deemed to have ceased to operate its derivatives market if the
derivatives exchange has ceased to operate its derivatives markct for
more than thirty days unless the derivatives exchange has obtained prior
rvritte n approval o[ the Authority to do so.

(3) l'he Authority may, by notice served under subregulatiou (l),
allolv the derivatives exchange to continue, on or afler the date on
which the revocation is to take effect, to carry on such activities
affected by the revocation as the Authority may specify in the notice for
the purpose of-

(a) closiug dolvn the operations of thc derivatives exchange; or

(b) protecting the interests of the public.

(4) The Authority shall not, exccpt where responding to a request
under subregulation (l) (i), revoke a derivatives cxchange license
rvithout giving thc derivatives exchange an opportunity to be heard.

(-5) Where the Authority revokes the license of a derivatives
exchange, the Authority shall publish a notice of that revocation in at
least tlvo newspapers of nationwide circulation in Kenya.

14. A revocation of license under regulation l3 shall not operate
soasto-

avoid or affect any agreement, transaction or arrangement
cntered into on the derivatives market operated by the derivatives
exchange lvhere the agrecmsllt, transaction or arrangement lvas entered
into befbre the rcvocation of the license: or

(a) affect any right, obligation or tiability arising under such

agreement, transaction or arrallgemcnt.

Net wortlt of a Derivatives Exclwtrge

l-5. (l) A derivatives exchange shall maintain, at all timcs, liquid
net rvorth amounts of a type acceptable to the Authority, which shall be

aclequate in rclation to thc nature, size and complexity of the business
of, that derivatives exchange to ensure that there is no significant risk
that liabilities may not be met as they fall due.

(2) The minimum liquid networth capital requirement for a

dcrivatives exchange shall be -
(a) an amount equal to one half of thc estimated gross operating

costs of the derivatives exchange for the next twelve-month
period; or

(b) such other liquid networth amount as may be prescribed by

EITect of
revocation.
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the Authority.

(3) A derivatives exchange shall have systems and controls to
enable the derivatives exchange to determine and monitor whether its
liquid netrvorth is sufficient for the purposes of subregulation (l) and
the minimum liquid networth requirement for the purposes of
subregulation (2).

(4) A derivatives exchange shall submit to the Authority an
audited liquid networth certificate from the auditor on a quarterly basis
within thirty days after the end of every quarter.

Owtrcrship of a Derivatives Exchange

16. (l) Save as otherwise provided for in these Regulations, rhe
shareholding or voting rights of any persou in a derivatives exchange
shall, at all times, not exceed the limits specified in this Part.

(2) The sharcholding as specified in this Parr shall include any
instrument olvned or controlled, directly or indirectly, which provides
for entitlement to equity or rights over equity at any future date.

17. (l) At least fifteen percent of the paid up equity share capital
of a derivatives exchange shall be held by a Kenyan entity.

(2) No individual or corporate person shalt -
(a) control or be beneficially entitled directly or indirectly, to

more than twenty five per cent of the issued share capital or
voting rights of a derivatives exchange;

(b) be entitled to appoillt more than twenty-five per cent of a
board: or

(c) be entitled to receive more than tlventy-five percent of the
aggregate dividends to be paid in any given financial year.

(3) Where an applicant urlder subregulation (2) is an individual
and does not meet the requirements of this regutation, that individual
shall be required to comply with the requirements of this regulation
lvithin fivc years frorn the date of issue of a license to operate a
derivatives exchauge.

(4) Subregulation (2) shall not apply where the ownership
structure of a corporate shareholder is sufficiently diverse and no
single person holds or controls more than twcnty-five percent of its
shares, votes, directorship appointments or dividend.

18. (l) A person shall not, directly or indirectly, acquire or hold
live per cent or more of the equity shares of a derivatives exchange
unless that person has been certified by the Authority as fit and proper.

(2) A persou who, directly or indirectly, either individually or
collectively with other persons, plans to acquire equity shares such that
the shareholding of that person exceeds five percent of the paid up
equity share capital of a derivatives exchange, shall scek approval of
the Authority at least fifteen da1,s Orio, to the proposed date of
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acquisition.

(3) A person who holds more than five percent of the paid up
equity share capital in a derivatives exchange, shall file a declaration
within fifteen days of the end of every financial year to the derivatives
exchange, as the case may be, that that person complies with the fit and
proper criteria provided in the Act.

(4) Any person who -
(a) holds five per cent or more of the equity shares of a

derivatives exchange; and

(b) does not in the opinion of the Authority, fulfill the fit and
proper criteria as set out under the Act -
(i) shall cease to exercise any voting rights immediately

upon the derivatives exchange being notified in lvriting
by the Authority, that the shareholder does not fulfill
the fit and proper criteria as set under the Act; and

(ii) reduce the holding of equity shares to less than five per
cent of the share capital of the derivatives exchange
within twelve months, or such longer period as the

, Authority may determine.

19. (l) Without prejudice to any provision of these Regulations,
a derivativcs exchange shall disclose to the Authority, in the format
specified by the Authority, the shareholding pattern of the derivatives
exchange on a quarterly basis rvithin fifteen days from the end of each
quarter.

(2) The disclosure under subregulation (l) shall include -
(a) the names of the ten largest shareholders and the number

and percentage of shares held by each of them;

(b) the names of the shareholders falling under regulations l7
and l8 lvho acquire shares in that quarter.

(3) A derivatives exchange shall at all times monitor and ensure
compliance u,ith this Part.

20. A derivatives exchange shall, in addition to the requirements
under any other laws, retain and preserve all the books, registers,
minutes of the board meetings and other documents for a period of not
less than seven years.

Governance of a Derivatives Exclrunge

21 . (l) 'I'he board o[ a derivatives exchange shall comprise of-
(a) shareholderdirectors;

(b) at least one third public interest directors; and

(c) a chief executive officer:

Provided that the chief executive officer of a derivatives
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exchange shall not be the chief executive officer of a subsidiary o1 a
derivatives exchange.

(2) A derivatives broker who is a derivatives member or an
associate or an agent of that derivatives broker shall not be a member
of the board of any derivatives exchange.

(3) At least one public interest director shall be present in the
meetings of the board to constitute the quorum.

22. (1) A derivatives exchange shall submit for approval by the
Authority, the names of proposed directors for appointment to the
board of a derivatives exchange thirty days prior to their appointment
or re-appointment.

(2) A public interest director appointed under subregulation (l)
shall serve for a fixed term of three years and shall be eligible for re-
appointment for one further term.

23. (1) A derivatives exchange may change its chief executive
with the prior written consent of the Authority and in accordance with
any conditions that may be imposed by the Authority.

(2) A derivatives exchange shall, subject to the guidelines issued
by the Authority from time to time, determine the qualification,
manner of appointment, terms and conditions of appointment and other
procedural formalities associated with the appointment of the chief
executive officer.

(3) The tenure under any contract for the chief executive officer
of a derivatives exchange shall not be less than three years and not
exceeding five years:

Provided that the tenure of office of the chief executive ol a
derivatives exchange may be renewed fbr one further term.

(4) No person shall be appointed as the chief executive officer of
a derivatives exchange if the person is -

(a) a shareholder or an associate of a shareholder of any
derivatives exchange; or

(b) a shareholder or an associate of a derivatives broker.

(5) The board of a derivatives exchange may, with the prior
approval of the Authority, terminate the appointment of its chief
executive officer-

(a) if the chief executive officer fails to comply with the
articles of association of the derivatives exchange; or

to give effect to the directions, guidelines and other orders issued
by the Authority, under the Act or these Regulations.

(6) The Authority may on its own motion, terminate the
appointment of a chief executive officer of a derivatives exchange if
the Authority considers it to be in the public interest:

Provided that the Authority shall not terminate such services

Conditions ol'
appointment of
directors.

Appointment ol'
chief executive
officer.

I



Kenya Subsidiary Legislation, 20 I 6 l-545

without giving the chief executive officer a reasonable opportunity of
being heard.

24. (l) Every director of a derivatives exchange shall abide by
the Code of Conduct set out in Part A of the Third Schedule.

(2) Every director and key personnel of a derivatives exchange
shall abide by the Code of Ethics set out in Part B of the Third
Schedule.

(3) Every director and key personnel of a derivatives exchange and

its clearing house shall be fit and proper persons as prescribed under
section 24A ol the Act.

(4) The Authority may, if a director of a derivatives exchange
fails to abide b1, these Regulations, the Code of Conduct or the Code of
Ethics or in case of any conflict of interest, either upon a reference
from the dcrivatives exchange or on its own motion, take appropriate
action including removing or terminating the appointment of any
director, after providing that director a reasonable opportunity of being
heard.

25. (l) A derivatives exchange shall establish a compensation
committee cornprising of a majority of public interest directors.

(2) The compensation committee established under subregulation
(l) shall -

(a) be chaired by a public interest director; and

(b) establish a compensation policy for all employees of the
derivatives exchange.

(3) The compensatiort policy under subregulation (2) (b) shall be

subject to the approval of the Authority.

(4) The compensation given to the key personnel shall be

disclosed in the annual report of the derivatives exchange.

(5) The tenure of key personnel, other than a director, shall be for
a fixed period, or as may be determined by the derivatives exchange

compensation co mmittee.

26. A derivatives exchange shall separate the regulatory
department from other departments in the manner set out in Part C of
the Third Schedule.

27. (l) A derivatives exchange shall establish independent

oversight committees of the board. t
(2) The committees established under subregulation (l) shall -
(a) be chaired by a public interest director; and

(b) address the conflicts of interest in respect of-

(i) the rcgulation of futures brokers who are derivatives
rnembers;
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(ii) derivatives contracts design; and

(iii) trading and surveillance functions.

(3) A head of department handling the matters referred ro in
subregulation (2)(b) shall report directly to the respective committee
and to the chief executive officer.

(4) Any action of a derivatives exchange against a head of a
regulatory departrnent specified under subregulation (2) (b) shall be
subject to an appeal to the respective committee, within such period as
the board may determine.

28. (l) The board of a derivatives exchange shall establish an
advisory committee mandated to advise the board on non-regulatory
and opcrational matters including product design, technology, charges
and levies.

(2) The advisory committee established under subregulation (l)
shall comprise of the derivatives brokers lvho are members of a
derivatives exchange.

(3) The chairperson of the board and the chief executive otTicer
shall be permanent invitees to every meeting of the advisory committee.

(4) 1'he advisory committee shall meet at least four times a year
but a period of three months shall not elapse between the date of onc
meeting and the next meeting.

(5) The recommendations of the advisory committee shall be
tabled at the meeting of the board of the derivatives exchange for
consideration and appropriate decision of the board, and such
recommendations along with the decision of the board on the same,
shall be disclosed on the website of the derivatives exchange.

(6) A derivatives member shall not be a member of any other
committee of the derivatives exchange.

29. (l) A derivatives exchange shall establish a risk management
committee comprising of directors and independent external experts.

(2) The risk management committee established under
subregulation (l), shall -

(a) report to the board;

(b) formulate a detailed risk management policy lvhich shall be
approved by the board;

(c) monitor the implementatior) of the risk management policy:
and

(d) keep the Authority and the board inforrncd ol1 the
implementation of policy and any deviation.

(3) Ihe head of the risk tnanagement department shall -
(a) be responsible lbr implementation of the risk mauagement

Advrsory
Committec

Rrsk managemcnt
Comnrlttc€.



Ke nya S ubs idiary Le g islatio n, 20 I 6 t547

policy; and

(b) report to the risk management committee and to the chief
executive ofTicer of the derivatives exchange.

30. (l) A derivatives exchauge shall appoint a compliance
officer frorn amclngst its employees.

(2) A compliance officer appointed under subregulation (l) shall

bc rcsponsible for -
(a) monitoring compliance by the derivatives exchange with its

articles of association, rules, these Regulations, the Act, any

guidelines or directions issued thereunder; and

(b) the redress of investors' grievances'

(3) The compliance officer shall, immediately and

indepcndently, rcport to the Authority, the lack of compliance lvith any

provision statcd in subrcgulation (2).

31. (l) A derivatives exchange shall establish an investor
protection I'und rvhich --

(a) is separate frorn the board of a derivatives exchange;

(b) comprises of contributions by derivatives brokers and

derivatives exchanges; and

(c) is intended to satisfy the claims of clients against

dcrivatives brokers.

(2) The fund rcferred to subregulation (l) shall be managed by

trustees appointed and holding office under a trust deed drawn by the

board of a derivatives exchange.

32. A derivatives exchange shall comply with the disclosure

requirements ancl corporate governance norms applicable to listed

companics lvhere no specific provisions have been made under these

Regulations.

33. (l) A derivatives exchange may levy penalties for breach of
these Rcgulations.

(2) All penalties levied under subregulation (l) shall be credited

to the investor protection fund established by the derivatives exchange.

Duties of a Derivatives Excltange

34. ( I ) A derivatives exchange shall ensure -
(a) a lair. efficient and transparent market in derivatives

contracts that are traded on its derivatives market; and

(b) that risks associated with the business and operations of that

clerivatives exchange are managed in a prudent manner'

(Z) A derivatives exchange, in discharging its duty under

subregulation ( I ). shall -
(a) act itr the iuterest of the public; and
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(b) ensure that the interest of the pLrblic prevails rvhere it
conflicts with the interest of the derivatives exchange,
derivatives brokers lvho are its members, shareholders or the
management.

(3) A derivatives exchange shall operate its facilities in accordance
with the rules approved by the Authority.

(4) A derivatives exchange shall regulate the operations, standards
of practice and business conduct of derivatives brokers who are its
members and representatives or other employees of those derivatives
brokers in accordance lvith the rules, policies, procedures and practices
of the derivatives exchange.

(5) A derivatives exchange shall formulate and implement
appropriatc procedures for ensuring that the derivatives brokers who are
its members and representatives or other employees of those derivatives
brokers comply with the rules of the derivatives exchange.

(6) A derivatives exchange shall preserve confidentiality rvith
regard to all information in its possession concerning derivatives brokers
lvho are its members and their clients, except that such infbrmation may
be disclosed by the derivatives exchange when required in writing to do
so by the Authority or if the derivatives exchange is ordered to do so by
a court of law.

(7) A derivatives exchange shall immediately notify the Authority,
if the derivatives exchange becomes alvare -

(a) that any derivatives broker who is a member of the
derivatives exchange is unable to comply lvith any rules of
the derivatives exchange or any financial resources
requirements; or

(b) of a financial irregularity or other matter which, in the
opinion of the derivatives exchange, may indicate that the
financial standing or integrity of a derivatives broker, u,ho is
its member, is in question, or that a derivatives broker, lvho is
its member, may not be able to meet its legal obligations.

35. A derivatives exchange shall at all times provide and maintain

(a)

(b)

adequate and properly equipped premises;

competent and trained personnel to etl'ectively discharge the
functions of a securities exchange ; and

an automated trading system which meets the requirements
under regulation 7 and pre-approved b1, the Authority for the
conduct of its business.

(c)

36. (l) A derivatives exchange shall provide such assistance to
he Authority as the Authority may require fbr the performa.ce of the'unctions and duties of the Authority.

(2) Any assistance provided under subregulation (l) may include
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(a) the furnishing of returns and the provision of books and
other information relating to the business of the derivatives
exchange;

(b)

(c)

information in respect of trading in derivatives contracts, or

such other specified information as the Authority may
require for the proper administration of its functions under
the Act.

S e lf- Re g u lato r y O r g anilatio rr

37. A derivatives exchange shall have -
(a) a procedure and appropriate system of exercising self-

regulation over its derivatives members;

(b) a code of conduct for its derivatives members;

(c) adequate trading surveillance and compliance capacity;
and

(d) a procedure for dispute resolution.

38. A derivatives exchange shall, as a condition for a license to
operate a derivatives market, implement a system of self- regulation
r+,ith respect to derivatives brokers, who are its derivatives members,
and shall ensure the day to day management of trading, clearing
settlement, delivery and all other activities of derivatives brokers, who
are its derivatives members, are in accordance with-

(a) the rules of the derivatives exchange approved by the
Authority; and

(b) laws, regulations and guidelines relating to derivatives
contracts issued by the Authority.

Accottrtts and Audit

39. (l) A derivatives exchange shall keep proper books of account
and rccords of income and expenditure, assets and liabilities and all
other transactions of the derivatives exchange.

(2) The derivatives exchange shall, as soon as practicable after
the end ol each financial year, prepare a statement of accounts of the
dcrivatives exchange lbr the financial year, including a statement of
comprchensive income and a statement of financial position.

(3) The derivatives exchange shall submit the statement of
accounts prepared under subregulation (2) to its auditors for audit.

(4) The auditors shall prepare a report on the accottnts and submit
the rcport to the derivatives exchange.

(5) A derivatives exchange shall, immediately upon receipt of the

auditor's report referred to under subregulation (4), send a copy of the

report and a copy of the statement of accounts to the Authority.
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(6) The auditors' report shall include -
(a) the opinion of the auditor, whether the statement of

comprehensive income for the financial year to which the
report relates gives a true and fair view ol the surplr.rs or
deficit of the derivatives exchange; and

(b) a statement whether, in the opinion of the auditor, the
statement of financial position tbr the financial year gives a
true and fair t,iew of the derivatives exchange financial
affairs at the end of that financial year.

(7) Every derivatives exchange and any employee or agent of a
derivatives exchange, shall on demand by an audit firm -

(a) provide any information; and

(b) produce for inspectiou an)/ books, vouchers and other
records

that the audit firm may consider necessary for the perfbrmance of
its duties.

40. The Authority may, where the Authority is satisf ied that it is
in the public interest to do so, appoint an auditor, in rvriting, at the
expense of the derivatives exchange, to examine, audit, and report.
either generally or in relation to any matter, on the books, accounts and
records of the derivatives exchange.

41. (l) A derivatives exchange shall, within tbur monrhs after the
end of its financial year, submit to the Authority an annual report.

(2) The annual report submirted under subregulation (l) shall
include -

(a) a description of the activities undertaken by the derivatives
exchange in that financial year;

(b) the resources, including financial, technological and human
resources, that the derivatives exchange had available and
used. in order to ensure compliance with its obligations and,
in particular, the obligation of the derivatives exchange to
ensure that the derivatives market operates in a fair,
efficient and transparent manner;

(c) an analysis of the extent to which the derivatives exchange
considers that the activities undertaken, and resources used
have resulted in full compliance with atl of the obligations
of the derivatives exchange under these Regulations and the
rules of the derivatives exchange;

(d) the audit report as required undcr thcse Rcgulations; and

(e) any other inforrnation and statements as the Authoritl, 621,
specify.

PART III

CLEARING HOUSE OFA DERIVATIVES EXCHANGE
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42. A derivatives exchange shall have a clearing house which may Clearing house of
be-

(a) managed and operated as a department of the derivatives
exchange;

(b) a wholly-owrled subsidiary of the derivatives exchange;

(c) an associate of the derivatives exchange; or

(d) a third party contracted company.

43. (l) A clearing house shall ensure that -
(a) in so far as reasonably practicable, there is orderly, fair and

expeditious clearing and settlement arrangements for any
transactions in derivatives contracts, cleared or settled
through its facilities; and

(b) the risks associated with its business and operations are
managed in a prudent manner.

(2) In discharging its duty under subregulation (l), a clearing
house shall -

(a) act in the interest of the public; and

(b) ensure that where the interest of the public conflicts with its
interest, the interest of the public prevails.

(3) A clearing house shall -
(a) operate its facilities in accordance with the established

clearing rules;

(b) formulate and implement appropriate procedures to ensure
that derivatives brokers comply with its rules;

(c) ensure confidentiality of any information in its possession
concerning its derivatives brokers and their clients, subject
to disclosure of such infbrmation when required in writing
to do so by the Authority, the derivatives exchange or if it is
ordered by Court to do so; and

(d) have efficient procedures and arrangements to address
investor complaints.

(4) A clearing house shall immediately notify the Authority if it
becomes aware -

(a) that any of its derivatives brokers is unable to comply with
any rule of the clearing house or the derivatives exchange;
and

(b) of a financial irregularity or other matter which in the
opinion of the clearing house may indicate thar

(i) the financial standing or integrity of a derivatives
brokcr is in question: or

(ii) a derivatives broker may not be able to meet its legal

a dcrivatives
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obligations.

(5) A clcaring house shall, for the conduct of its business,
provide and maintain at all times -

(a) adequate and properly equipped premises;

(b) competentpersonnel;

(c) automated systems with adequate capacity and facilities to
meet contingencies or emergencies,

(d) security arrangements; and

(e) technical support for the conduct of its business.

44.(l) A derivatives exchange shall make rules lbr its clearing
house.

(2) Where a clearing house is a distinct entity from a derivatives
exchange, the clearing house shall make its own rules.

(3) The rules made under subregulations (l) or (2) shall be subject
to the approval of the Authority and shall provide for -

(a) registration of derivatives contracts;

(b) settlement of transactions involving derivatives contracts;

(c) guarantee to its derivatives brokers the settlement of
derivatives contracts;

(d) types of margins to be applied on all open positions;

(e) periodic marking to market of all open positions;

(f) deterrnining the daily settlement price and the final
settlement price;

(g) setting up a settlement guarantee fund;

(h) setting up an investor protection fund; and

(i) the procedure of expulsion. suspension or disciplining of a

derivatives broker who contravenes the clearing and
settlement rules of the derivatives exchange.

(4) In addition to the requirements of subregulations (l) and (2),
the rules of a derivatives exchange and its clearing house shall also
include default provisions, which shall provide for the procedure rvhiclt
a dcrivatives exchange may undertake in instituting default proceedings
or taking any othcr action against a derivatives broker who has tailed,
appears to be unable, or is likcly to become unable to meet its
obligations for all unsettled or open market contracts to which thc
derivatives broker is a party.

(5) The default provisions shall in particular -
(a) enable the settlement of all derivatives contracts;

(b) provide, for the purposes of paragraph (a), for paymenr by
or to a derivatives broker, a sum of mone)/ in relation to
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'{ cach ct>ntract if that is required after taking into account all
the rights and liabilities of the derivatives broker under or in
respect of the derivatives contract concerned;

(c) cnable all sums of rnoney payable by or to the derivatives
brclkcr as determined in accordance with paragraph (b), to
bc aggregated or set-off so as to produce a net sum, if any,
payablc by or to the derivatives broker;

(d) providc that, if any net sum referred to in paragraph (c) is

Pa),able by the derivativcs broker the net sum to be seroff
against all property of the derivatives broker which is either
subject to a market charge or lvhich has been provided as a
market collateral or seGoff against the proceeds of the
rcalization of such propcrty so as to produce a further net
sum, if any, payable by or to the derivatives broker;

(e) provicle that, if any net sum referred to in paragraph (c) is

payablc to the derivatives broker, all property of the
derivatives broker which is either subject to a market charge
or lvhich has been provided as a market collateral shall
cease to be subject to the market charge but w'ithoLtt
pre.ludice to any other form of charge to which it may bc
sub.ject or to be market collatcral but without pre.iudice to its
provision as any other form of collateral, as the case may
be; and

(l) provide lbr the certification by the clearing house of any net
sum referred to in r paragraph (c) payable to the derivatives
broker, or ol'any further net sum referred to in paragraph
(d) payable by or to the derivatives broker, as the case may
bc, or if therc is no such sum, the certification by the
clearing house of that fact.

(6) Where a clearing house takes default proceedings against a

detaulter, all subseqr.rent action taken under the rules of the clearing
house for settlcment of rnarket contracts to lvhich the defaulter is a

party, shall bc treated as taken under the default proceedings.

(7) 1'he rulcs ol'a clearing house of a derivatives exchange shall
apply to the employces of its derivatives brokers.

(8) The derivatives brokers of a clearing house shall ensure that
its employces comply rvith the rules of the clearing house.

4-5. (l) Where property is sub.iect to a market charge or has been
provided as a rnarket collateral, no execution or other legal process for
the enforcement of a judgment or an order may be commenced or
continued, and no distrcss may be levied, against the property by a

person seeking to enlbrce any interest in or security over the property,
except with the consent of the clearing house concerned.

(2) Where a persoll is not entitled, by virtue of this regulation, to
enforce .judgment or an order against any property, any injunction or
other remedy grantcd with a view to facilitating the enforcement of any
such.judgrncnt or order shall not extend to that property.
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46. (l) For the purposes of these Regulations, where a derivatives
broker -

(a) enters into any transaction, including a market contract with
a clearing house of a derivatives exchange; and

(b) is likely to be a party to that transaction as an agent,

notwithstanding any other law, as between the clearing house and
any other person, including the derivatives broker and the person who is
his principal in respect of that transaction, the derivatives broker shall
for all purposes, including any action, claim or demand, either civil or
criminal, be deemcd not to be a party to that transaction as agetlt but as
principal.

(2) For the purposes of these Regulations, rvhere -
(a) trvo or more derivatives brokers enter into any transaction;

and

(b) any such derivatives broker is likely to be a party ro that
transaction as agent,

notlvithstanding any other lalv, any such derivatives broker to
rvhom this regulation applies shail for all purposes, including an action,
claim or demand, either civil or criminal, except as between that
derivatives broker and the person who is its principal in respect of that
transaction shall be deemed not to be a party to the transaction as an
agent but as a principal.

47. (l) Subject to regulatiou 44, where a derivarives broker
deposits any property with a clearing house as market collateral in
accordance rvith the clearing and settlement rules of a derivatives
exchange, then, notwithstanding any other lalv, no action, claim or
demand, cither civil or criminal, in respect of any right, title or interest
in such property held or enjoyed by any person shall lie, or shall be
commenccd or allorved against the derivatives exchange or its
nominees.

(2) The operation of subregulation (l) shall be subject ro any
modifications and exclusions provided in the clearing and settlement
rules ol' the derivatives exchange.

48. These Regulations, except to the extent rvhere they expresslv
provide for, shall not operate to limit, restrict or otherwise affect -

(a) any right, titlc, interest, privilege, obligation or liability of a
pcrson;

(b) any investigation. legal proceeding or remedy in respect of
any such right, title, interest. privilege, obligation or
liability.

PART III
APPROVAL OF DERIVATIVE,S CONTRACT
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49. (l) The Authority shall, by notice, prescribe transactions
which may be conducted on a derivatives market.

(2)The transactions prescribed under subregulation (l) shall only
be dealings in derivatives contracts or other financial products.

-50. (l) Evcry derivatives contract shall be approved by the
Authority prior to becoming eligible for listing on a derivatives
exchange.

(2) A derivatives exchange shall submit an application for
approval of a derivatives contract to the Authority.

(3) Each application for approval of a derivatives contract shall
include the following information -

(a) size of the contract;

(b) tick size;

(c) duration of the contract:

(d) mode of final settlement;

(e) grade and quality of the underlying asset , if applicable;

(f) position limits at the derivatives broker and client levels;
and

(g) any other information which the Authority may consider
necessary.

(4) Upon receipt of an application under subregulation (2), the
Authority may, if it is satisfied that the application fulfills the
requirements under subregulation (3), approve the derivatives contract
for listing on the derivatives exchange.

(5) If after the approval of the derivatives contract, the

Authority finds the application or operationalization of the approved
derivatives contract deficient in any material respect or that the
derivatives exchange has failed to comply with any of the prescribed
conditions or requirements or that the continued listing of the
derivatives contract rvould not be in the public interest, the Authority
may -

(a) direct the derivatives exchange to correct the deficiency;

(b) direct the derivatives exchange to comply with the
prescribed condition or requirement within the specified
time;

(c) amend the specification of any derivatives contract; or

(d) revoke the derivatives contract.

(6) An application submitted under subregulation (2) shalt
not be rel'used and an approval ol a derivatives contract shall not be

revoked unless the derivatives exchange has been given the opportunity
of being heard.

PART V

LICENSING OF DERIVATIVES BROKERS

-5 l. A person shall not carry on or purport to carry on business as

a derivatives broker unless that person is licensed as a derivatives
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broker by the Authority.

52. (l) A person lvho intends to operate as a derivatives broker
shall submit an application for a license to operate as such to thc
Authority in Form 2 as set out in the Fourth Schedule.

(2) An application under subregulation (l) shall be accompanied
by-

(a) the prescribcd fees as set out in the Fifth Schedule;

(b) the documents, infbrmation and declarations specified under
regulation 52', and

(c) a letter from the derivatives exchange stating that the
applicant meets all the relevant requirements of that
derivatives exchange and that the derivatives exchange will
admit the applicant if licensed by the Authority.

53. (l) An applicant seeking a license under regulation 5l shall be
required to -

(a) be a company limited by shares;

(b) have a chief executive lvho is a fit and proper person as
described under section 24A of the Act and who has
experience of not less than five years in the business of
buying, selling or dealing in commodities, commoditl,
derivatives contracts or other securities;

(c) have the necessary infrastructure including office space.
equipment and trained statT to eff'ectively discharge its
activ ities;

(d) have as its directors and ke5, personnel, persons lvho are Iit
and proper as described under section 21A of the Act; and

(e) havc a minimum net capital and minimum net worth as
detcrmined by the derivatives exchange and approved by
the Authority from time to time.

(2) Where an applicant is a market intermediary of another
securities exchange in addition to thc derivatives exchange, thc
applicant shall provide an undertaking that it shall allocate a prescribed
percentage of the uet capital balance to support its activities at the
derivatives exchange.

(3) The net capital rcquired under regulation (3) shall -
(a) not be less than the minimum required net capital balance at

the derivatives exchange;

(b) be kept segregated; and

(c) be maintained at all times.

(4) A shareholder, a director and key personnel of the applicant
shall be persons who have not defaulted in payment ol' dues at a

clearing house.
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-54. (l) The Authority may, in considering an application made
under regulation 51, require an applicant to furnish such further
information regarding any previous dealings in securities, commodities
and any other related matter as the Authority may consider necessary.

(2) An applicant or its key personnel shall, if required by the
Authority, appear befbre the Authority to make personal
re presentatio ns.

-55. (l) The Authority, shall, within thirty days from the date of
application, grant a licence to an applicant, if the Authority is satisfied
that the applicant is eligible to be licensed as a derivatives broker.

(2) Thc Authority shall duly inform the derivatives exchange and
the applicant of the grant of a licence under subregulation (l).

(3) A licence granted under subregulation (l) shalt remain valid
unless suspended or revoked.

(zl) The Authority shall not refuse to grant a licence lvithout first
giving the applicant an opportunity of being heard.

(S)Where the Authority, after hearing the applicant, refuses to
grant the applicant a licence, the Authority shall commuuicate the

decision to the applicant and the derivatives exchange within fourteen
days of the hearing, stating the grounds for refusal.

(6) An applicant aggrieved by the decision of the Authority under
subregulation (5) may appeal against such refusal to the Capital
Markets Tribunal rvithin fifteen days of receipt of the decision of the
Authority.

56. A derivatives broker shall pay an annual licence fee as set out
in the Fifth Schedule.

-57. (l) Where the Authority is satisfied that -
(a) a derivatives broker has failed to comply with any

conditions sub.iect to which the licence was granted under
these Regulations;

(b) a derivatives broker has failed to comply with the Act, these

Regulations or any directions made or given thereunder;

(c) a derivatives broker has contravened the rules of the

derivatives exchange;

(d) a derivatives broker has failed to adhere to any requirement
of the code of conduct as laid down under these

Regulations;

(e) a derivatives broker has failed to comply with the directives
of the Authority in respect of business conduct, dealings
with clients and financial prudence;

(0 a derivatives broker has failed to furnish any information
relating to the transactions of the derivatives broker in

derivatives contracts as may be required by the Authority;
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(g) a derivatives broker has failed to subrnit periodical returns
as required b), the Authority;

(h) a derivatives broker has furnished the Authority or the
derivatives exchange with wrong or false information;

(i) a derivatives broker has failed to settle an investor
complaint where such complaint has been adjudicated by a

securities exchange, a derivatives exchange, a committec of
an exchange or the Authority;

() a derivatives broker has not co-operated in any enquiry or
inspection conducted by the Authority;

(k) a derivatives broker has indulged in market manipulation,
price rigging or cornering activities at a derivatives
exchange;

(l) a derivatlves broker has experienced or is experiencing
financial position deterioration to such an extent that the
Authority is of the opinion that the continuance of the
derivatives broker in the business of dealing in derivatives
contracts is no longer in the interest of investors;

(m) a derivatives broker has been suspended by a securities
exchange or a derivatives exchange; or

(n) a derivatives broker has failed to pay the annual t'ees; or

(o) it is necessary in the public interest to do so,

the Authority may, by order in rvriting, suspend the licence of a
derivatives broker for such period as may be specified in the order or
take such administrative action as it may consider necessary.

(2) The Authority shall, before issuing an order o[ suspension or
other administrative action under subregulation (l), give a derivatives
broker an opportunity to bc heard.

58. (l) The Authority may, by order in writing, revoke the licence
of a derivatives broker where it is satisfied that -

(a) the reasons for suspension of a licence under regulation -56
continue during the period of such suspension:

(b) a derivatives broker whose licence has been suspended -
(i) is engaging or has engaged in insider trading.

market manipulation or any other unfair practice or
market abuse;

(ii) has been found guilty of fraud or convicted of a
criminal offence;

(iii) has not complied with a directive of rhe Authority; or

(c) the membership of that derivatives broker has been
cancellcd by a derivatives exchange or another securities
exchange; or
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(d) it is necessary for the protection of investors.

(2) The Authority shall, before issuing an order of revocation
under subregulation (l), give a derivatives broker an opportunity to be

heard.

-59. (l) A licence granted under regulation 54 shall automatically
be revoked if the derivatives broker -

(a) ceases to be a trading member of a derivatives exchange;

(b) is declared a defaulter by a securities exchange or a

derivatives exchange and is not re-admitted to membership
within a period of six months from such declaration;

(c) surrenders its membership in all derivatives exchanges
where it is a member;

(d) is declared insolvent by a court of law;

(e) voluntarily surrenders the license to the Authority; or

(f) is lvound up by a court order.

60. A derivatives broker aggrieved by the decision of the

Authority to suspend or revoke its licence may, within fifteen days of
bcing notified of the decision of the Authority, appeal to the Capital
Markets Tribunal.

61. Despite a suspension or revocation of a licence under
regulations 56, 57 or 58, a derivatives broker shall be responsible for
clearing all its outstanding obligations up to the date on which that
derivatives broker has been operating as such.

62. (l) A derivatives broker shall, as a condition of continued
admission as a derivatives broker, provide to the Authority through the

derivatives exchange a certified copy of -
(a) the net capital balance;

(b) net lvorth statements; and

(c) a report of the auditor;

in a form that may be prescribed by the Authority from time to
time, on a quartcrly basis rvithin thirty days of the end of the quarter.

PART VI

CONDUCT OF BUSINESS OF DERIVATIVES

63. The provisions of the Capital Markets (Corporate
Governance) (Market Intermediaries) Regulations, 201I and the Capital
Markets (Conduct of Business) (Market Intermediaries) Regulations,
201 I shall apply to derivatives brokers.

64. A derivatives broker shall undergo a periodic system audit irl
accordance with the directions issued by the Authority from time from
time.
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6-5. A derivatives broker shall not open a derivatives trading
account for a client unless the derivatives broker has -

(a) furnished the client with a separate rvritten risk disclosr.rre
statetnent which shall be in such fbrm and contain such
information as may be prescribed by the derivativcs
exchange and approved by the Authority; and

(b) received an acknowledgement from the client signed ar.rd

dated by the client confirming that the client has received
and understood the l)ature and contents of the risk
disclosure statement.

66. (l) A derivatives broker shall maintain strict segregation
between its or,r,n funds and each individual clients' funds without any
co-mingling between -

(a) it's own funds and clients' funds; and

(b) individual clients' funds.

(2) A derivatives broker shall establish a Client Group Account
rvith the designated clearing bank o1' the derivatives exchange of which
that derivatives broker is a derivatives member.

(3) A derivatives broker shall ensure that all deposits and
withdrarvals on behalf of clients are only made through the Client
Group Account established under subregulation (2).

(4) A derivatives broker shall only accept a deposit towards initial
margins, special margins, delivery margins, variation margins or fees by
way of -

(a) a cheque;

(b) a bank draft; or

(c) online bank transfer or via mobile banking transfer from a
client designated account.

(5) A derivatives broker shall immediarely deposit any deposirs
under subregulation (4) in the Client Group Account maintained b), thc
derivatives broker with the derivatives exchange designated clearing
bank for onw'ard transfer and credit to each individual clients' account
at the clearing house of the derivatives exchange.

(6) Any withdrawals requesred by a client shall be processed b1,
transferring funds from the individual clients' account maintained at the
clearinghouse of the derivatives exchange to the Client Group Account
maintained by the derivatives broker at the designated clearing bank of'
a derivatives exchange.

(7) A withdrawal under subregulation (6) shall be setrled either by
a chcque drawn on the Client Group Account of the derivatives broker
by oniine bank transfer or by mobile banking transfer, to a designatej
client account, from the samc account maintained at the designated
clearing bank of a derivatives exchange.

(8) A derivatives broker shall undertake and complete

Risk drsclosurc
stalcments

Segrcgation ol
clren(s'lirnds.



Kenya Su bsidiary Le g islation, 20 I 6 1.561

reconciliation on a daily basis between-

(a) the Client Group Account maintained at the designated
clearing bank of a derivatives exchange;

(b) the Client Group Account at the clearing house of a

derivaLives exchange; and

(c) individual clients' account maintained at the clearing house
of a derivatives exchange.

(9) A derivatives broker shall not accept cash from or pay cash to
a client for a transaction under these Regulations.

(10) A derivatives broker shall maintain a record of transactions
with the banks including clients deposits and withdrawals from the
clienl. group account maintained with the derivatives exchange
designated clearing bank.

PART VII

INSPECTION

67. (l) The Authority may appoint one or more persons as

inspecting olficers to undertake inspection of the books of accounts and
other records of a derivatives broker, where there is need to -

(a) establish that the books of accounts and other records are
being rnaintained in the manner required;

(b) ensure that the provisions of the Act are being complied
with:

(c) investigate into the complaints received from investors,
other derivatives brokers or any other person on any matter
having a bearing on the activities of the derivatives broker;
and

(d) investigate on its own motion, in the interest of
derivatives business or the interest of investors, into the
affairs of a derivatives broker.

68. (l) The Authority shall, belbre undertaking an inspection
under regulation 66, give the derivatives broker a reasonable notice of
the intention to undertake an inspection.

(2) Notwithstanding subregulation (l), the Authority may direct,
in lvriting, that an inspection of a derivatives broker be carried out
without notice to the derivatives broker, if the Authority is satisfied that
it is in the interest of the investors or in the public interest that no such
notice should be given.

(3) The inspecting officers appointed under regulation 66, shall
have the power to undertake the inspection of the derivatives broker as

directed by the Authority and that derivatives broker is bound to
discharge its obligation as provided under regulation 68.

69. (l) An inspecting officer may require a shareholder, director,
officer or an employee of the derivatives broker under inspection to

The right o[ the
Authority to
inspect.

Procedure for
i nspection.

Obligations of
deri vatives
broker rvho is
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produce, such books, accounts and other documents in his or her
custody or control and furnish the inspecting officer with the statements
and information relating to the transactions in derivatives market within
such time as the inspecting officer may require.

(2) A derivatives broker shall -
(a) allow the inspecting officer reasonable access to the

premises occupied by the derivatives broker or by any other
person acting on behalf of the derivatives broker;

(b) extend reasonable facilities to the inspecting officer to
examine any books, records, documents and computer data
in the possession of the derivatives broker or any othcr
person; and

(c) provide copies of documents or other materials which, in
the opinion of the inspecting officer, are relevant.

(3) An inspecting officer shall, in the course of inspection, be
entitled to examine or record statements of any shareholder, director.
partner, proprietor or employee of a derivatives broker under inspection.

(4) A director, an officer or an employee of the derivatives broker
under investigation shall give to the inspecting officer any assistance in
connection with the inspection lvhich the derivatives broker mav
reasonably be expected to give.

70. The Authority may, after considering an inspection report,
take such action as provided lbr under the Act.

71. (l) The Authority may, in the interesr of invesrors, appoint a
qualified auditor to audit the books of accounts or kr investigate any
affairs of a derivatives broker at the cost of that derivatives broker.

(2) Any shareholder, director, officer or employee of the
derivatives broker which is being audited or investigated shall produce,
to the auditor, such books, accounts and other documents in his or her
custody or control and furnish the auditor with the statements and
informatlon relating to the transactions in derivatives market lvithin
such time as the auditor may require.

(3) A derivatives broker shall -
(a) allolv the auditor reasonable access to the premises

occupied by the derivatives broker or by any other person
acting on behalf of the derivatives broker;

(b) extend reasonable facilities to the auditor to examine any
books, records, documents and computer data in the
possession of the derivatives broker or any other person;
and

(c) provide copies o1'documents or other materials which, in
the opinion of the auditor, are rclevant.

(4) An auditor shall, in the course of an audit or investigation. bc
entitled to examine or record statements of any member, director,
partner, proprietor or emplol,ee of a derivatives broker under audit or

under rnspection

Acrion on
inspcctlon rcport.

Appointment of
an auditor.
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investigatiou.

(-5) A director, an ollicer or an employee of the derivatives broker
under audit or investigation shall give the auditor all assistance in
connection with the audit or investigation which the derivatives broker
may reasonably be expected to give.

PART VIII

MARKET OFFENCES

72. (l) A person who creates, causes to be created, or does

anything that is calculated to create a false or a misleading appearance
of trading activity in a derivatives market, commits an otTense.

(2) Without limiting the generality of subregulation (l), a false or
a misleading appearance of trading activity is created if a person
executes or holds himself or herself out as having executed an order for
the purchase or sale in a derivatives market, without having effected a

bona fide purchase or sale in accordance with the regulations, rules and
practices ol the derivatives market.

73. A person who directly or indirectly takes the opposite side of
a client's order into a derivatives broker's own account or into an
account in which a derivatives brokcr has an interest, without open and

cornpetitive execution of the order on the derivatives exchange,
commits an offense.

74. (l) A person who directly or indirectly -
(a) manipulates or attempts to manipulate the price of-

(i) a derivatives contract that may be traded on a

derivatives market;

(ii) any commodity which is the underlying of a

derivatives contract, or

(b) corners, or attempts to corner, any commodity which is the
underlying of a derivatives contract, commits an offence.

75. (l) A person who, directly or indirectly, in connection with
any transaction lvith any other person involving trading in a derivatives
contract -

(a) employs any device, scheme or artifice to defraud that
person;

(b) engages in any act, practice or course of business which
operates as a fraud or deception, or is likely to operate as a
fraud or deception, of that person; or

(c) makes any untrue statement of a material fact or omits to
state a material fact necessary in order to make the
statements made in the light of the circumstances under
which they were made, misleading,

commits an offence.

76. (l) A person who directly or indirectly, induces or attempts to

False trading.

Bucketing.

Manipulation of
price of a
Derivatives
contract and
cornering.

Employment of
fraudulent or
deceptive
dcvices, etc.

I

Fraudulently
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induce another person to trade in a derivatives contract by -
(a) making or publishing any statement, promise or forecast

that is false, misleading or deceptive;

(b) concealing material facts; or

(c) recording or storing in, or by means of, any mechanical.
electronic or other device, infbrmation that is false or
misleading in a material fact particularly to induce or
attempt to induce that person to trade in a derivatives
contract,

comrnits an olfence.

77. A derivatives broker shall ensure that any derivatives business
that the derivatives brokcr conducts in relation to derivatives contracts
shall be concluded on or through the facilities of a derivatives exchange
as may be provided by the rules of the derivatives exchange.

78. A person who is found guilty of an offence under this Part
shall be liable to the penalty as specified under section 3-lA of the Act
in addition to any action for damages in respect of the loss occasioned.

PART IX

GENERAL PROVISIONS

79. The Capital Markets (Futures Exchanges) (Licensing
Require ments) Regulations, 2013 are repealed.

80. An exchange rvhich was licensed under the Capital Markets
(Futures Exchanges) (Licensing Requirements) Regulations, 2013 and
repealed by these Regulations shall continue to operate as if it is
licensed under these Regulations and shall be required to comply with
these Regulations.

rnducrng tradrng
in denvatrves
contracts.

'l'rading of
dcnvattves
contracls oIf-
exchange rs

rllegal.

Penalty
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FIRST SCHEDULE

Form I (r. a(l))

THE CAPITAL MARKETS (DERIVATIVES MARKE-|S) REGULATIONS, 20I5

APPLICATION FORM FOR A LICENSE TO CONDUCT THE BUSINESS OF A
DERIVATIVES EXCHANGE

Application is made for a derivatives exchange license under the Act and the
following are made in respect thereof;

Note-

If space is insufficient to provide details, please attach annexure(s). Any
annexure(s) should be identified as such and signed by the signatory ofthis application.

Information provided should be as at the date of application or renewal.

l. Name of the Company .............Limited

Z. Registered ofTice...

3. Date of incorporation

-+. Address...

5. E-mail.

6. Location. address and telephone number of principal office..

7. Location, address and telephone number of branch offices

Details of capital structure:

(a) Nominal/authorized capital (Kshs.)

(b) Number of shares.

(c) Paid-up capital (Kshs.)..

Shareholders (please attach list)

Name Address and telephone number Number of shares held

10. (a) Directors (please attach a list)

Name Identity
card/Passport
number

Date of
appointment

Date of
Birth

Permanent
address and
telephone
number

Academic or
professional
qualification

Number of
shares held
in the
company

8.

9.
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(b) Secretary

Name...

Address...

Institute of Certified Secretaries of Kenya Re gistration No. . . .

(c) Chief Executive Officers and other key personnel

I l. Particulars of other directorship (s) of the directors and secretary

12. Particulars of shares held by the directors and secretary in other cornpanies

13. Has the applicant or any of its directors, secretary or members of senior
management at any time been placcd under receivership, declared bankrupt or
compoundcd r,vith or made an assignment for the benefit of his creditors in Kenya or
elsewhere? Yes/No. If "Yes", give details..

14. Has any director, secretary or key personnel of the applicant becn a director of a

company that has been:

(a) dcnied any license or approval under the Capital Markets Act or equivalent in
any other jurisdiction; Yes/No

If Yes, give details..

(b) a director of a company providing banking, insurance, financial or investment
advisory services whose license has been revoked by the appointing authority:
Yes/No. If Yes, give details.

Name Identity card
rr Passport
lumber.

ll#ill,"",,

Date of
birth.

Permanent lAcadcmic andlNumberol'
address and lprofessional lshares held
Lelephonc lqualifications lin thc
number I Fompan),.
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(c) subjected to any form of disciplinary action by any prof'essional body of
which the applicant or any of its director was a member? Yes/No. if Yes, give
details . . .

l-5. Has any court ever found that the applicant, or a person associated with the
applicant was involved in the violation of the Capital Markets Act or Regulations
thereunder or equivalent law outside Kenya? Yes/No. If Yes, give
details. . .

16. Is the applicant or a person associated with the applicant is subject to any
proceedings that could result in a "yes" answer to question l5? Yes/No. If "yes" give
details

17. ( l) is the applicant, any shareholder, director or secretary of the applicant a member
or director of a member company of any securities exchange, derivatives exchange or
commodities exchange? Yes/No. If "yes" give details..

(2) have any of the above persons been-

(a) refused admission as a member of any securities organization? Yes/No. it
Yes, give details...

(b) expelled from or suspended from trading on any sccurities organization?
Yes/No if Yes, give details..

(c) sub.jected to any other form of disciplinary action by any stock exchange?
Yes/No if Yes, give details..

18. Businessreferences

Name Address Telephone number(s) Occupation

19. Profile of the chief executive officer and key personnel in the applicant company
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20. List of office facilities of the applicant

Zl. Any other additional information considered relevant to this applicant.

We... .. ... ... .. ..(Director)...... (Director)
a.nd. .. ... ....(Secretary) declare that all the information given
in this application and in the attached documents is true and correct.

Dated this ..day of .20

Signed

Note

l.

..) Director

............) Director

.........) Secretary

The follorving shall be submitted with the application for a license:

memorandum and articles of association;

certificate of incorporation ;

(e)

feasibility plan complying with regulation a Q)@);

rules of the proposed derivatives exchange containing provisions in
compliance with the matters detailed under regulation 3;

details of the proposed trading system complying with the requirements of
regulation 7;

statements of the unaudited accounts for the period of accounting year ending
not earlier than six months prior to the date of application and audited annual
accounts for the preceding two years (in case of application of license);

a declaration by directors as to whether after due enquiry by thern in relation
to the interval between the date to which the last accounts have been made
and a date not earlier than fourteen days before the date of application-

(a)

(b)

(c)

(d)

(f)

I

I

(e)
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(i) the business of the company has, in their opinion, been satisfactorily
maintained;

(ii) they have, in their opinion. arisen any circurnstances adversely aff'ecting
the company's trading or value of its assets;

(iii) therc are any contingent liabilities by reason of any guarantees given by
the company or any of its subsidiaries:

(iv) there are, since the last annual accounts, any changes in published
rescrves or any unusual factors affecting the profit of the company or
anv of its subsidiaries;

(h) a declaration by persons authorized as prescribed to accompany the
application forrn; and

(i) application t'ee.

SECOND SCHEDULE G. aQD @), t2)

THE CAPITAL MARKETS (DERIVATIVES MARKETS) REGULATIONS, 20I.5

LICENSING AND ANNTJAL FEES FOR DERIVATIVES EXCHANGES

Application fecs..... .........Kshs.2,500.00

Licensingfees.... ...............Kshs.2,500,000.00

Annual regulatory f'ees.... .Kshs.2,-500,000.00
.THIRD 

SCHEDULE

PART A (r.24(t))

Code of conduct for the directors on the board

i. Meetings and minutes.

Every director of the derivatives exchange shall-

(a) not participate in discussions on any subject matter in which any conflict of
interest exists or arises, w'hether pecuniary or otherwise, and in such cases

thc same shall be disclosed and recorded in the minutes of the meeting;

(b) ltot encourage the circulation of agenda papers during the meeting, unless
circu mstances so require;

(c) offer their comments on the draft minutes and ensure that the same are

incorporated in the final minutes;

(d) insist on the minutes of the previous meeting being placed for approval in
subscquent meeting;

(e) endeavor to have the date of next meeting fixed at each board meeting in
consultation u,ith other members of the board:

(f) cndeavor to ensure that in case all the items of the agenda of a meeting were
not covered for rvant of time, the next meeting is held within fifteen days for
considering the remaining items.
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ii. Code of Conduct for the public interest directors.

(a) In addition to the conditions stated in paragraph (i), public interest directors
of the derivatives exchange shall, endeavor to attend all the board meetings
and they shall be liable to vacate office if they remain absent lbr three
consecutive meetings of the board or do not attend sevetlty five percent ol'the
total meetings of the board in a calendar year.

(b) Public interesl, directors shall meet separately, at least once in six months to
cxchange views on critical issues.

iii. Strategic planning.

Every director of the derivatives exchange shall-
(a) participate in the formulation and execution of strategies in the best intcrcst

of the Derivatives exchange and contribute towards pro-active decision
making at the board level;

(b) give benefit of their experience and expertise to the Derivatives exchange
and provide assistance in strategic planning and execution of decisions.

iv. Regulatory compliances.

Every director of the derivatives exchange shall-
(a) endeavor to ensure that the derivatives exchange abides by all the provisions

of the Act and regulations framed thereunder and the circulars, directions
issued by the Authority from time to time;

(b) endeavor compliance at all levels so that the regulatory systcm does not sul't'er
any breaches;

(c) endeavor to ensure that the derivatives exchange takes steps colnmensuratc to
honour the time limit stipulated by Authority fbr corrective action;

(d) not support any decision in the meeting of the board uhich may adversel1,
affect the interest of investors and shall report forthrvith any such decision to
the Authority.

v. Gene ral responsibility.

Every director of the derivatives exchange shall-
(a) place priority for redressing investor grievances and encouraging fair trade

practice so that the derivatives exchange becomes an engine for the grovvth of
the derivatives market;

(b) endeavour to analyze and administer the derivatives exchange issues rvith
professional competence, fairness, impartiality, efficiency and elfectiveness;

(c) submit the necessary disclosures/statement of dealings in derivatives contracts
as required by the derivatives exchange from time to time as per their rules or
articles of association ;

(d) unless otherwise required by law, maintain confidentiality and shall not
divulge/disclosc any infbrmation obtained in the discharge of thcir duty and
no such information shall be used for personal gains;
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(e) maintain the highest standards of personal integrity, truthfulness, honesty and

fortitude in discharge of their duties in order to inspire public confidence and

shall not engage in acts discreditable to their responsibilities;

(0 perform their duties in an independent and objective manner and avoid
activities that may impair, or may appear to impair, their independence or
ob.iectivity or official duties;

(g) perform their duties with a positive attitude and constructively support open

communication, creativity, dedication, and compassion;

(h) ot engage in any act involving moral turpitude, dishonesty, fraud, deceit, or
misrepresentation or any other act prejudicial to the administration of the

derivatives exchange.

PART- B (r'24(2))

Code of Ethics for directors and key personnel of Derivatives Exchange

The'Code of Ethics'fordirectors and key personnel of the derivatives exchange, is

aimed at improving the professional and ethical standards in the functioning of derivatives
exchange thereby creating better investor confidence in the integrity of the derivatives
market.

i. Obiectives and underlying principles.

The Code of Ethics for directors and key personnel of the derivatives exchange

seeks to establish a minimum level of business/ professional ethics to be followed by

these directors and key personnel, towards establishing a fair and transparent

marketplace. The Code of Ethics is based on the following fundamental principles:

(a) airness and transparency in dealing with matters relating to the derivatives
exchange and the investors;

(b) Compliance with all laws/ rules/ regulations laid down by regulatory agencies/

derivatives exchange;

(c) Exercising due diligence in the performance of duties; and

(d) Avoidance of conflict of interest between self-interest of directors/ key

management personnel and interests of derivatives exchange and investors.

ii. Ethics committee.

For overseeing implementation of this Code, an ethics committee shall be

constituted by every Dcrivatives exchange under the respective board.

iii. Generalstandards.

(a) Directors and key personnel shall endeavor to promote greater awareness and

understanding of ethical responsibilities;

(b) Directors and key personnel, in the conduct of their business shall observe

high stapdards of commercial honor and just and equitable principles of trade;

(c) The conduct of directors and key personnel in business life should be

exemplary which will set a standard for other members of the derivatives

exchange;
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(d) Directors and key personnel shall not use their positiorl to give/get favors
to/from the executive or administrative stalT of the derivatives exchange,
technology or service providers and vendors of the Derivatives exchange;

(e) Directors and key personnel shall not commit any act which rvill put the
reputation of the derivatives exchange, in jeopardy; and

(f) Directors, committee members and key personnel of the derivatives exchange,
sltould comply with all rules and regulations applicable to the derivatives
market.

iv. Disclosure of dealings in Derivatives Contracts by key personnel of the Derivatives
Exchange.

Key personnel of the Derivatives exchange shall disclose on a periodic basis as
determined by the laws, regulations, guidelines, rules relating to the Derivatives
markets (which could be monthly), all their dealings in Derivatives contracts, {irectl1,
or indirectly, to the board/ ethics committee/ Compliance Officer.

vi. Avoidance of conflict of interest.

(a) No director of the board or member of any committee of the Derivatives
exchange participate in any decision making/ad.judication in respect of an1,
person /matter in which he is in any !vay, directly or indirectly, conccrned or
interested.

(b) Whether there is any conflict of interest or not in a matter, should be decided
by the board.

vii. Role of the chairperson and directors in the day to day functioning of the
Derivatives exchange or clearing corporation.

(a) The chairperson and directors shall not interfere in the day to dav
functioning of the Derivatives exchange and shall limit their role to
decision maki,g on policy issues and to issues as the boarcl may decide;

(b) The chairperson and directors shall abstain from influencing the employees
of the Derivatives exchange in conducting their day to day activities; and

(c) The chairperson and directors shall not be directly involved in the functiol
of appointment and promotion of ernployees unless specifically so decided
by the board.

viii. Acccss to information.

(a) Directors shall call for information only as part of specific committees or as
may be authorized by the board.

(b) There shall be prescribed channels through which infonnation shall move
and further there shall be audit trail of the same. Any retrieval of
confidential documents/ information shall be properly recorded.

(c) All such information, especially rvhich is non-public and price sensitive,
shall be kept confidential and not be used for any personal consideration/
gain.

(d) Any information relating to the business/operations of the Derivatives
exchange, which may come to the knowledge of directors/ key persolnel
during perfbrmance of their duties shall be held in strict confideirce. shall
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not be divulged to any third party and shall not be used in any manner
except fbr the performance of their duties.

ix. Misuse of position.

Directors/ committee members shall not use their position to obtain business or any
pecuniary benefit in the organization for themselves or family members.

x. Ethics committee to lay down procedures.

(a) The ethics committee shall lay down procedures for the implementation of
the code and prescribe reporting formats tor the disclosures required under
the code.

(b) The compliance officer shall execute the requirements laid down by the
ethics committee.

While the objective of this Code is to enhance the level of market integrity and investor
confidence, it is emphasized that a rvritten code of ethics may not completely guarantee
adherence to high ethical standards. This can be accomplished only if directors and key
personnel of the Derivatives exchange commit themselves to the task of enhancing the
fairness and integrity of the system in letter and spirit.

PART - C (r.26)

Measures to ensure segregation of regulatory departments

In order to ensure the segregation of regulatory departments, every Derivatives
exchange shall adopt a "Chinese Wall" policy lvhich separates the regulatory
departments of the Derivatives exchange from the other departments. The ernployees in
the regulatory departments shall not communicate any information concerning
regulatory activity to any one in other departments. The employees in regulatory areas
may be physically segregated from employees in other departments including with
respect to access controls. In exceptional circumstances employees from other
departments may be given confidential information on "need to know" basis, under
intimation to the compliance officer

FOURTH SCHEDULE

FORM 2 (r.52(l))

APPLICATION FORM FOR LICENCE AS DERIVATIVES BROKER

THE CAPITAL MARKETS ACT

(Cap.485A)

THE CAPITAL MARKETS (DERIVATIVES MARKETS) REGULATIONS, 20I5

APPLICATION FORM

APPLICATION FOR A LICENCE TO CONDUCT THE BUSINESS OF A
DERIVATIVES BROKER

Application is made for a derivatives broker licence under The Capital Markets
(Derivatives Business) Regulations,20l5 and the following statements are made in
respect thereof:

Note-
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If space is insufficient to provide details, please attach annexure(s). Any anncxure(s)
should be identified as such and signed by the signatory ol this application

Infornntiort provided should be as at the date of the application or renewaL.

L Narne of company ...... Limited

2. Registcred office .......

3. Date of incorporation ..............

4. Address

5. E-mail

6. Location, address and telephone number of principal off ice...

7. Location, address and telephone number o[ branch offices

8. Details of capital structure:

(a) Nominal capital (Kshs.)

(b) Number of shares ... ... .

(c) Paid-up capital (Kshs) .

9. Shareholders (please attach a list)

Name lAddress & telephone
Jnumber

Number of shares
Held

l0 (a) Directors (please attach a list)

(b) Secretary

Name...

Address

Institute of Certified Secretaries of Kenya Registration No.

(c) Chief cxecutive and other key personnel

I l. Particulars of other directorship(s) of the directors and secretary.

12. Particulars of shares held by directors or secretary in other companies

Name Identity
Card/
Passport
number

Date ol
Appointment

Date ol'
birth

Permanent
address &
telephone
number

Academic

Or

Prol'essional
qualification

Nr-rmber ol'
shares held
in the
comPan)/

Name Identity
Card/
Passport
number

Date of
Appointment

Date
of
birth

Permanent
addrcss &
telephone
number

Academic
or

Professional
qualificati<ln

Nurnber
of sharcs
held in the
company
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13. Has the applicant or any of its directors, secretary or members of senior management
at any time been placed under receivership, declared bankrupt, or compounded with or
rnade an assignment for the benefit of his creditors, in Kenya or elsewhere? Yes/ No. If
'yes', give details

14. Has any director, secretary or senior management of the applicant been a director of a

company that has been:

(a) denied any licence or approval under the Capital Markets Act or equivalent
legislation in any other jurisdiction: Yes/No.

If Yes, give details.

(b) a director of a company providing banki4g, insurance, financial or investment
advlsory services whose licence has been revoked by the appropriate authority?
Yes/No. If Ycs, give details.

(c) sub.iectcd to any form of disciplinary action by any professional body of which
thc applicant or any of its director was a member? Yes/ No. If yes, give details.

l-5. Has any court ever fbund that the applicant, or a person associated with the applicant
was involved in a violation of the Capital Markets Act or Regulations thereunder, or
equivalent larv outside Kenya'? Yes / No. If 'yes', give details.

16. Is the applicant and/or a person associated with the applicant norv the subject of
ar.ryproceeding that could result in a'yes' answer to the above question (15)? Yes/No. If
'yes,', give details.

17 (l) Is the applicant, or any shareholder, director or the secretary of the applicant,

amember or director of a member company of any securities exchange? Yes/ No.

If'yes', give details.

(2) Have any of the above persons been -

(a) refused membership of any securities organization? Yes / No. If 'yes', give
details

(b) expelled from or suspended from trading on or membership of any securities

organization? Yes/No. lf 'yes' give details
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(c ) subjected to any other tbrm of disciplinary action by any stock/securities
exchange? Yes/No. If 'yes', give details.

I 8. Busincss rcferenccs

Name Address
lTelenhone 

number (s) Occupation

19. Onc bank reference, lvhere the applicant is a bank the refcrence shall bc givcn by
anoLher bank independent of the applicant

20. Profile of the chief executive and key employees in the applicant company:

Name Post Qualifications Experience

21. List the office facilities of the applicant

22. State the exact nature of the activity to be carried on which obliges the applicant to
apply for a licencc from the Capital Markets Authority

23. Any other additional information considered relevant to this application

We .... ... ...(Director), ...... (Director) and
(Secretary) declare that all the inforrnation givcn in this

application and in the attached documents is true and correct.

Dated this ... ... day of ...... Z0 ... ..

Signed:

) Director

. . ) Director

^,r;, 

"') secretary

I.'l'he following shall be submitted rvith thc application tbr a licence:

(a) rnemorandum and articles ol'association

(b) certificate of incorporation;

(c) a statement of the urt-audited accounts for the period of accounting year
ending not earlier than six months prior to the date of application and auclitecl
annual accoutlts for the preceding tlvo years or an auditor's certilicate in casc
of a newly established cntities (in the case o1' application ol' licence),
management accounts up to thc 30'h November and auclited annual accouuts
lor the preceding year (in the case of renewal of licence):
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(d) a declaration by the directors as to whether after due enquiry by them in
relation to the interval between the date to which the last accounts have been

made and a date not earlier than fourteen days before the date of the

application -
(i) the business of the company has, in their opinion, been satisfactorily

maintained;

(ii) there have, in their opinion, arisen any circumstances adversely

atfecting the company's trading or value of its assets;

(iii) there are any contingent liabilities by reason of any guarantees given by
the company or any of its subsidiaries;

(iv) there are, since the last annual accounts, any changes in published

reserves or any unusual factors affecting the profit of the company or
any of its subsidiaries.

(e) a declaration by persons authorized as prescribed to accompany the

application form;

(f) an application fee of Kshs. 2,500

FIFIH SCHEDULE (r 5z(2) (a),56)

DERIVATIVES BROKER LICENCE FEES

(a) Licensing fees

(b) Annualfees

Dated the 23rd December,20l5.

Kshs

50,000

50,000

HENRY ROTICH
Cabinet Secretary for the National Treasury
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