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Establishrnent of the Committee on Delegated Legislation a

The Sessional Committee on Delegated Legislation is established

Standing Order 214 which states:

tothe

1) There shall be a select Commiuee to be known as the Committee on

Legislation.

2) Whenever a statutory instrrment is submitted to the Senate pursuant to the

Constitution, any law or these Standing Orders, the statutory instrument shall,

unless a contrary intention appears in the relevant legislation, be laid before the

Senate by the Chair of the Senate Committee on Delegated Legislation and

thereafter stand referted to the Committee.

3) The Conunittee shall consider in respect of any statutory instument whether the

stafutory instrument-

a) is in accord with the provisions of the Constitution, the Act pursuant to

which it is made or other relevant written law;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matter which in the opinion of the Committee should more

properly be dealt with in an Act of Parliament;

d) directly or indirectly bars the jurisdiction of the courts;

e) gives retrospective effect to any of the provisions in respect of which the

Constitution or the Act does not expressly give any such power;

0 involves expenditure fi'om the Consolidated Fund or other public revenues;

g) is defective in its drafting or for any reason, the form or pqport of the

statutory instrument calls for any elucidation;

o

Se n ate S ess i on al C o m mitte e o n D eleg ate d Leg islatio n, 2 0 7 5 Poge 3

)



h) appears to make some unusual or unexpected use of the powers conferred by,

the Constitution or the Act pursuant to which it is made; -\

i) appears to have had unjustifiable delay in its publication or laying before

Parliament

j) makes rights, liberties or obligations unduly dependent upon non-reviewable

decisions,

k) makes rights, liberties or obligations unduly dependent insufficiently defined

arimin i strative powers ;

1) inappropriately delegates legislative powers;

m) imposes a fine, imprisonment or other penalty without express authority

having been provided for in the enabling legislation;

n) appears for any reason to infringe on the rule of law;

o) inadequately subjects the exercise of legislative power to Parliamentary

scrutiny; and

p) accords to any ottrer reason that the Committee considers fit to examine.

(a) If the Committee-

a) resolves that the statutory instrument, be acceded to, the Clerk shall convey

that resolution to the relevant state departuent or the authority that

published the statutory instument;

b) does not accede to the statutory instrument, or part of a statutory instrument,

the Committee may recommend to the Senate that the Senate resolves that

all or any paft of the statutory instrument, as the case may be, be annulled.

(5) If the Senate-

a) fails to agree to the recommendation of the Commi6ge under paragraph

(4)O), the statutory instrument shall be deemed to have been approved by

Parliament;

b) resolves to annul a statutory, or part of a statutory instrument, the resolution

shall, within seven days of the passage of the resolutioq be referred to the

National Assembly for concurrence.
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Mr. Speaker Sir,

It is my pleasant duty, pursuant to Section 17 of the Statutory Instruments Act, 2014 and

Standing Order 214, to present the Report of the Sessional Cornmittee on Delegated

Legislation on the Basic Education Regulations, 2015.

Signed..

Date eOtt)

SEN. JUDITH SIJENY,

YICE-CIIAIRPERSON

SESSIONAL COMMITTEE ON DELEGATED LEGISLATION.
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ABBREVIATIONS

BoM Board of Management

CS Cabinet Secretary

ESQAC Education Standald Quality Assurance Committee

FGM Female Genital Mutilation

KCPE Kenya Certificate of Primary Education

KICD Kenya Institute of Curriculum Development

KEPSHA Kenya Pri-ary Schools Heads Association

KESSHA Kenya Secondary Schools Heads Association

KNUT Kenya National Union of Teachers

KUPPET Kenya Union of Post Primary Education Teachers

NGOs Non Governmental Organiz2fi61s

TSC Teachers Service Commission
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EXECUTIVE SUMMARY

The Basic Education Regulations, 2015 were gazetted on 86 April, 2015 under Legal

Notice No. 39 of 2015. The Regulations seek to regulate the management of basic

education institutions, among other firnctions.

In light of the public discourse on the Regulations, the Committee, at its 7th Sitting held

on 5m Muy, 2015 resolved to invite stakeholders in the education sector to give their

submissions on the Reguiations. At its mee' nB heid on i4t May, 20i5, the Committee

received submissions from various stakeholders including the Kenya National Union of

Teachers (KNUT), Kenya Primary Schools Heads Association (KEPSHA), Kenya

Secondary Schools Heads Association (KSSHA) and Kenya Union of Post Primary

Education Teachers (KUPPET).

The Committee firrther invited the Cabinet Secretary, Ministry of Education Science and

Technolory for a consultative meeting to discuss the issues raised on the Regulations.

The Minisfi1r, however, d.id not attend the meeting but sent a written response dated 23'd

June, 2015.

Chapter one of the report gives a srunmary of the purpose and legal basis of the

Regulations. The key purpose of the Regulations is to give effect to the purposes? goals

and objectives embodied in the Basic Education Act,2014. This Chapter firrther outlines

the Ministy's submission on stakeholder consultations, as well as the Committee's

scrutiny of the Regulations.

Chapter two gives an account of the submissions received from stakeholders in the

industry. KNUT, KUPPET, KEPSHA and KSSHA raised a number of concerns with

various provisions in the Regulations. They asserted that stakeholder consultation was not

satisfactorily carried out in the development of the Regulations and that concerns raised
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on contentious issues raised by the various stakeholders, wel'e not incorporated prior to

publication of the Regulations.

Chapter three highlights the Committee's observations. The Committee observed that the

consultations carried out by the Ministry of Education, Science and Technology during

the development of the Regulations were inconsistent with the provisions of section 5 of

the Statutory Instruments Act, 2015 and Article 10(2) of the Constitution, and- were

unsatisfactory. The Commi6se finther noted that the proposals made by the stakeholders

were mainly proposed amendments to the Regulations, which would be better dealt vvith

thlough finther consultations with the Ministy of Education, Science and Teclurology

with a vierv to amend the provisions of the Basic Education Act No. 14 of 2013 to

incorporate theil propcsals.

Chapter four outlines the Committee's recommendations, specifically the provisions the

Committee annuls. The Comnrittee resolved to annul Regulation 30 and Regulation 84,

and further recommends that the Ministy of Education, Science and Technology should

coasult further with the stakeholders in the education sector with a view to amend the

provisions of the Basic Education Act Nc. 14 cf 2013 to incorporate their proposals.

Senate Sessional Committee on Deleg ated Leg islation, 2 0 1 5 Page 9



CHAPTER ONE INTRODUCTION

1.1 The Basic Education Regulations, 2015

The Basic Education Regulations, 2015 were gazetted on 8u April, 2015 under Legal

Notice No. 39 of 2015. The key pu{pose of the Regulations is to give effect to the

puqloses, goals and objectives embodied in the Basic Education Act,2014.

1.2 Legal Basis of the Basic Education Regulations, 20L5

Section 95 of the Basic Education Act No. 14 of 2013 provides for the Cabinet

Secretary's power to make Regulations in the following terms:

95. (1) The Cabinet Secretary may upon consultation with the Board make

regulations-

(a) prescribing anything that may be prescribed under this Act; and

ft) generallyfor the better canying out of provisions of this Act.

(c) an the establishment of Boards of Management for primary schools.

(2) Without prejudice to the generality of subsection (l) the Cabinet Secretary

may make regulations to provide fo, -
(a) an appropriate stucture for education and *aining

(b) incentives to learners, teachers and non teaching staff;

(c) discipline, cotective measures and expulsion to facilitate complianee;

(d) admission, progression and transfer of learner;

k) integration of the madrassa, Dulcsi and pastoral programmes of

instructions into the formal education system as appropriate to improve

access and retention;

(fl to secure apprapriate institutional linkages and relative autonomy for the

Kerrya National Commission for United Nations Educational Scientific

and Cultural Organization to enable it to promote education through

culture, natural science, social and human sciences, ond information and

c o mmuni c ati on te chnol o gt.
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(n) prot ide for the implementation of international instruments on education

and child rights to which Kenya is a party; and

(o) provide for or prescribe such other matters as the Cabinet Secretary

considers necessary or desirable to provide for or prescribe.

(a) The Cabinet Secretary may make regulations prescribing the duties and

rights of students.

1.3 Stakeholder Consultations on the Basic Education Regulations,2Ol5

In developing the regulations in question, the Ministry indicated that it had made rvide-

rangmg consultations with key stakeholders. Among the stakeholders included the two

teacher unions, Kenya Secondary School Heads Association (KESSHA), Kenya Primary

Schools Heads Association (KEPSA), Teachers' Service Commission, Kenya Institute of

Education, Kenya Private Schools Association, Religious organizations and Parents

Associations. The Ministy organized four consultative meetings on 291812014,

9 I 1012014, l4l lOl2A14 and 281 l0l2}l4.

Contrary to this assertion, the stakeholders claimed that unsatisfactory stakeholder

participation was carried out during the development of the Regulations and concerns

raised were not incorporated before publication.

1.4 Committee Scrutiny of the Basic Education Regulations, 2015

The Committee scrutinized the Basic Education Regulations, 2015 at its meeting held on

7th May, 2015. In light of the public discourse on the Regulations, the Committee

resolved to invite stakeholders in the education sector to submit contentious issues that

they may have on the Regulations. At its meeting held on Thursday, 14s May, 2015, the

Committee received submissions from various stakeholders including the Kenya National

Union of Teachers (KNUT), Kenya Union of Post P.i*a.y Education Teachers

(KUPPET), Kenya Secondary Schools Heads Association (KESSHA) and Kenya Primary

Schools Heads Association (KEPSA).
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Pursuant to section 16 of the Statutory lnshrrments Act, 2A13, the Committee

subsequently invited the Cabinet Secretary, Minisxy of Education for a consultative

meeting on 16tl'June, 2015 to discuss the concerns raised on the Regulations. However,

by a letter dated 23'd June, 2015, the Ministry stated responded to some issues raised on

various provisions of the Regulations.
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CHAPTBR TWO SUBMISSIONS FROM STAKEHOLDERS IN THE

EDUCATION SECTOR

At its 10th sitting, held on 14m May, z}ls,the Cornmittee received submissions from the

follorving stakeholders :

1. KenyaNational Union of Teachers (KNUT);

2. Kenya Union of Post Primary Education Teachers (KUPPET);

3. i(enya Secondaiy- School l{eads Associadon (KESSi{A); aad

4. Kenya P.irnary Schools Heads Association (KEPSA).

2.1 Submissions from the Kenya Union of Post Primary Education Teachers

G0PPET)
Mr. Omboko Milemba, National Chairman of KUPPET noted that the Basic Education

Regulations, 2015 did not adequately provide for various issues such as the special needs

education, school academic calendar and the definition of various terms such as the head

of institution, home-based schooling, hospital schooling, summative evaluation among

others. He inforrned the Committee that stakeholder input and participation was

inadequately considered prior to publication of the Regulations.

Below is a summary of concerns raised by KUPPET on various provisions of the

Regulations-

1. Regulation 2: Definition of 'Head of Institution'

Proposal: The definition of "Head of institution" under Regulation 2 should be

amended to be in tandem with the defrnition of "head teacher" as contained in the

Teachers' Service Commission Act.

Rationale: According to the Basic Education Regulations, 2015, "head of

institution" means "a teacher, head teacher or principal appointed by the

Teachers Service Commission to head in institution and exercising delegated

authority of the Cobinet Secretary, Ministry of Education as the Accounting

Senate Sessronal Committee on Dele$ated Legislation, 2 07 5 Page 74



Officer of the instittttion " Whet'eas according to the TSC Act, "head teacher"

means "the lead educator or administrator in a primary school level edttcational

institution appointed by the Contnission as such and responsible for the

implementation of the educational policy guidelines and professional practices."

The two definifisn5 ale therefore not in consonance and need to be uniform

2. Regulation 8

Proposal: During the composition of the ad hoc committee, the representation of

KUPPET should be included in regard to post-primaly sector.

Rationale: This will safeguald the right of the teacher to electing a representative

as provided in the Basic Education Acq 2013 section 56(t) (c).

3. Regulation 5 (2) (a)

Proposal: That the words "an authority delegated by the Cabinet Secretary" after

the word "institution" be deleted.

Rationale: Section 59(n) and (o) of the Basic Education Act, 2013 vests the power

to manage institutional resources including funds on the Boards of Management

on behalf of the Cabinet Secretary. In addition, section 62 of the Basic Education

Act, 2013 appoints head of institution as seuetary to the Board of Management. A

head of institution is confirrned as secretary and the accounting officer at inaugural

meeting of the BoM or whenever a head teacher / pnncipal is deployed to an

institution of learaing, by rvay of resolution.

4. Regulation 5 (3)

Proposal: That regulation 5(3) should be amended to read "where any

impropriety is established on the part of the head of institution, the Board of

Management shall recommend to the Teachers Serv,ice Commission to revoke the

designation of such head if institution as the accounting fficer"
Rationale: TSC and not the Cabinet Secretary has the role of appointing,

transferring and disciplining head teachers as provided under section 24 ard34 of

the TSC Act, 20L2 and Articl e 237 (2) of the Constitution of Kenya.

5. Regulation 5 (5)
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Proposal: That the Regulation be amended by substituting the word "shall" with

the word "*ay."

6. Regulation 58 (2)

Proposal: The Regulation should clearly state if end. of primary level education

assessments will be factored in the admi55isn to secondary education or if the

national examinngion (I(CPE) remains to be a determining factor in secondary

level entry.

Rationale: The Regulation as worded will bring confirsion if eligibility to a

secondary school will be regardless of the scores io p.i-a.y education. How will

ssmpetence of learners be assessed? Section 84 (l) of the Basic Education Act,

2013 states that pubtic examinations shall be conducted as provided for under

Kenya National Examinations Council Act.

Further, the Regulations should also define for the purpose of operationalization

the meaning of summative evaluation in the pdmary education as expressed in this

regulation.

7. Regulation 81

Proposal: That other committees and their roles be instituted under Board of

Management as provided in section 6 (2) of the Basic Education Act, 2013 to look

into the following issues in the education institutions-

a) Finance, procurement and general pu{poses

b) Discipline, ethics and integrity

c) Academic standards and quality education

d) Human rights and students weHare

e) Audit

Rationale: The regulation has not provided a clause where the reports of the

above committee will be handed over and their duration. It is worth notrng that

security of the institutions is paramount and safety and secr:rity reports should be

prepared and shared with the county directors of education and the stakeholders

from t'me to time.

Senate Sessional Committee on Delegated Legislation, 2 A 7 5 Page 16



8. Academic calendar for basic education and training institutions

Proposal: KUPPET proposes the following as the calendar for educational

institutions-

1't Term Learning and Vacation

a) The first (1") term learning shall be fi'om first Monday of January to last

Friday of March bringing to twelve (12) weeks of learning.

b) The first term vacation shall be for four (4) weeks in April.

2"d Term Learning and Vacation

a) The second term learning shall be from the first Monday of May to last

Friday of July brining to twelve (12) weeks of learning.

b) The second term vacation shall for be four (4) rveeks in August.

3'd Term Learning and Vacation

a) The third term learning shall be fiom first Monday of September to last

Friday of November bringing to twelve (12) weeks of learning.

b) The third term vacation shall be for five (5) weeks in December.

Rationale: The Regulations do not include the academic calendar for educational

institutions in Kenya. This opens a pathway where institutions can have different

academic calendars and these will bring confusion in the education institutions.

9. Contravention of the Basic Education Regulations, 2015

Proposal: The Basic Education Regulations do not provide for punishment to

anyone who confi'avenes its provisions. In this regard, KUPPET proposed the

introduction of a new clause as follows-

"Any person, head of institution or Board oJ' l4anageruent who shall

conlravene the provi.sions oJ' these regulation,s shall hane conrmitted an

Senate Sessional Committee on Delegated Legislation, 20L5 Page 17



ffince and shall hate comntilled an offence and shall be prosecuted under

section 92 rf the basic education Act of 201 3 or any other applicable lmy. "

10. Mandatory documents in every basic education institution

Proposal: That mandatory documents should be available at every basic education

and training institution but have been omitted in the Basic Education Regulations

2015. These documents are but not limited to;

a) The Constitution of Kenya, 2010;

b) The Basic Education Act No. 14 of 2013;

c) The Children Act Cap (4);

d) Teachers Service Commission Act;

e) The Code of Regulations for Teachers;

0 The Kenya National Examinations Council Act, 2012;

g) Sexual Offences Act;

h) Labour Relations Act, Cap 233;

i) Workman's Compensation Act;

j) School Safety Manual,

k) NEMA Act;

l) Public Health Act, 2010;

m) Education Standards Quality Assurance Council Regulations; and

n) Kenya Institute of Curriculum Development Act, 2013

In addition, it is also necessary that Basic Education and training institutions

should have the following manuals and standards;

a) Public Finance Management Act, 2012;

b) Public Procurement and Disposal Act, 2005 and Regulations 2006;

c) A handbook of financial management: inshuctions for Secondary Schools,

Colleges and Polytechnics (MOEST), 2006;

d) Public Procurement Manual for Schools and Colleges, 2009;

e) Public Audit Act, 2003;

0 Any other written rules and regulations approved by the Cabinet Secretary
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11. Special needs education- Regulation 25 (a)

Proposal: That this Regulation be amended to read "All instittttions of basic

education and training shall ensure the physical and social environment is

disability friendly. "

Futher, proposal was made that that all clauses with special needs should be

recast to read "special needs and disabilities".

Rationale: This is to cater to the needs of learners with disabilities.

I2. Regulation 25(d)

Proposal: That the instructional materials should be listed after Regulation 25(d)

or an addendum of the materials to be provided. The instructional materials for

learners with disability are-

l. Large print format

2. Braille format

3. Video - aud-it fonnat

4. Tactile format

5. Simplified /abridged text version / format

6. Kenyan sign language illusnations

7. Pictogram forrnats

8. Assistive technology formats

9. Other materials necessary

Rationale: This is to cater to the needs of leamers with disabilities.

13. EARC (Education Assessment and Research Centre)

Proposal: Section 46 of the Basic Education Act, 2013 has provided the setting up

of EARC (Education Assessnrent and Research Centre) for the special needs but

provision of resources has not been catered for. KUPPET therefore proposed that

the Cabinet Secretary shall provide resources for the running and management of

the resource centers here in referred to as EARCs and that learners should access

thenr at no cost.

l4.Regulation 28
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Proposal: That this Regulation be amended to read "All learners vith special

needs shall be evaluated and issued with appropriale cerlificates of achievements

and contpelencies after successful completion of prescribed course of study

through either adapted, adopled or specialists syllabuses in collaboration v,ith

Kenya National Examination Council. "

Rationale: The Cabinet Secretary has not fully addressed section 45(2) of the

Basic Education Act in the regulations. Some of the issues that need to be

addressed are;

a) Categories of pupils requiring special needs education and the methods

appropriate for education.

b) Prescribed guidelines for prornoting education for learners with special

needs.

c) Mechanisms of monitoring and evaluation on the quality of infrastructure

and learning facilities in regard to special needs education.

l5.Specialized Committees of the County Education Board

Proposal: Section 25(2) of the Basic Education Act of 2013 has provided for

various committees to be set up under the County Education Boald. KUPPET

proposed that the Basic Educatiorr regulations should define the roles of each

committee and this should be part of the regulations to operationalize the Basic

Education Act, 2013. The following are the proposed roles of the Commiuees of

the County Education Board.

i. Special Needs Education Committee

The function of this committee shall be:

a) To advise the County Education Board on all matters pertaining to

Special Needs Education in the County.

b) To coordinate the activities of other institutions, organizations or

individuals involved in the provision of Special Needs Education in the

county.
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c) To ensure that all institutions of basic education and training make

reasonable physical and social environmental adjustrnents for the

participation of all learners with Special Needs Education and

disabilities in the county.

d) Ensure that all learners have statements documenting their Special

Needs Education status following a diagnosed by the intra disciplinary

teams of the EARCs.

e) To wort closely with other stakeholders and orgaruzaions in promoting

talent education and enhancement in the county.

0 To coordinate all activities of educational assessment centers within the

county.

g) To cany out any other assignment which may be delegated by the

County Education Board.

The persons serving in this committee and especially the chairperson shall

preferably be persons with interests and experience in Special Needs

Education.

Early Childhood Care and Education Committee

The functions of this committee shall be;

a) To coordinate the operations of all early childhood care and education

centers in the county.

b) Liaise with the county govemment on development of school

infi'astructure.

c) To receive and maintain data of all children in the early childhood

education centers in the county.

d) In liaison with county government ensure safety of children attending

early childhood education centers in the county.

e) To monitor all programs and projects relating to early childhood

education in the county.
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0 In consultation with the county government initiate proposals for Early

Childhood Development Education Reforms

g) To cany out any other assignment related to ECDE which may be

delegated by the County Education Board.

The persons serving in this committee and especially the chairperson shall

preferably be persons with interest and experience in matters relating to

early childhood education and development.

Vocational Institutions and Youth Polytechnics Committee

The functions of this committee shall be:

a) To receive and maintain a register of all students in vocational

institutions and youth polyechnics in the county.

b) To t'eceive and vet all applications relating to registration of vocational

institutions and youth polytechnics in the county.

c) To monitor and supervise all funding given to public vocational

institutions and youth polytechnics in the county.

d) Liaise with relevant bodies on staffing of vocational and youth

polytechnic.

e) Liaise with couttty government in implementing of vocational and youth

training polytechnic policies, monitoring of vocational youth training

programmes, in consultation with the county government initiate

proposals for vocational and youth f,'aining progr-ammes.

0 Liaise rvith county government in the development of vocational and

youth h'aining infrastructure.

g) Monitor implementation in all vocational training and youth

polytechnics.

h) To coordinate trade tests, assessrnents and other examinations offered

by recognized institutions.

i) To coordinate any other matters relating to vocational institutions and

youth polytechnics in the county.
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j) To coordinate all industrial attachments of students graduating fi-om

vocational institutions and youth polytechnic in the county.

The persons serving in this committee and especially the chairperson shall

preferably be persons with proven interest and experience in maffers

relating to Technical and vocational issues.

Dispute Resolutions Committee

a) To handle all matters relating to discipline of students, board of

management employees, parents/guardians, board of management

members referred to them by the Sub County Education Board.

b) To recommend to the County Education Board appropriate action to be

taken against person (s), boald of management members and Sub-

County Education Board rnembers who undermine activities and

programmes of others.

c) Refer disputes involving staff to Teacher Service Commission.

d) To albin'ate all disputes arising from schools which have been refened

to them by the Sub County Education Board.

e) To arbitrate any other dispute which may be refemed to them by the

County Education Board.

The persons serving in this committee and especially the chairperson shall

preferably be persons with proven experience in public relations,

administr ation and dispute resolutions.

lfuman Rights and Gender Committee

The functions of this committee shall be:

a) To invesfigate and make reports tp relevant authorities on all human

rights violations in schools within the county.
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b) To receive reports and maintain a register on child labour', children

rights violations, sexual harassment, defilement, abuse and FGM

cultural practices.

c) To monitor cases on gender violence.

d) To monitor teenage pregnancies, early marriages, rape cases, sexual

molestations and school drop outs.

e) To keep hack of all school going age children who are not school per

sub-county.

D To establish gender parity index for various performance indicators of

education.

g) Report all human rights violation in schools to the law enforcement

agencies.

The persons serving in this committee and especially the chairperson shall

preferably be persons rvith proven experience and knowledge in human

rights and gender issues.

Standards and Quality Assurance Committee

Functions of this committee shall be:

a) To work closely with ESQAC in ensuring that schools maintain set

standards of education within the county.

b) To monitor the overall performance of all institutions of basic education

and training both public and private within the county in liaison with

ESQAC.

c) To ensure that all institutions of basic education buildings within the

county meet required safety standards.

d) To enstu'e that all schools vehicles and other private hansport providers

meet the required road and mechanical safety standards.

e) To cany out any other assignment which may be delegated to them by

the county education board.
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The persons serving in this committee and especially the chairperson shall

preferably be persons with proven interest and expefience in matters

relating to Educational Quality Assurance and Standards matters.

vii. Finance, Audit and Human Resource Committee

The function of this committee shall be,

a) To monitor and coordinate all grants and other funds channeled to the

counff by the national govelnment, county goverxment and other donor

agencies.

b) To initiate auditing of funds in all schools and other institutions of basic

education.

c) To scrutinrze all financial records including bank statements, bank slips

of all secondary schools and other institutions of basic education.

d) To receive fi'om the Sub county Education Board proposals relating to

levies and other charges requested by schools and other institutions of

basic education.

e) To scrutinize all audit reports of secondary schools and other

institutions of basic education and recommend to the board the

necessary actions that should be taken.

0 To handle all matters relating to non-teaching staff of secondary and

other institutions of basic education.

g) To monitor all new projects initiated by NGOs, donor agencies and

other well-wishers in the county.

h) Any other matter which may be refemed to them by the county

Educatiorr Board.

The persons serving in this committee and especially the chairperson shall

be preferably being persons with proven experience and knowledge in

financial and audit matters.
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viii. Basic Education Committee

The function of this committee shall be

a) To coordinate regishation of all public and private institutions of basic

education in the county.

b) To receive, scrutinize approve or reject applications of all persons or

institutions wishing to register schools or other institutions of basic

education.

c) To receive from the sub County Education Board's recoilrmendations

relating to schools and institutions of basic education.

d) To carryout of any other assignment which may be delegated by the

County Education Board.

e) To select and vet persons to be appointed as members to serve in the

Board of Management.

16. Board of management in basic education institutions

Regulation 10 of the Basic Education Regulations has provided for the inaugural

meeting convened and chaired by the secretary to the County Education Board or

his representative within two weeks after appointrnent.

After the inaugru'al meeting, the Cabinet Secretary should provide direction about

the business of the meeting, composition and appointment procedures of the

members of the board. This is due to the fact that the new institutions are

registered and rnembers may not have prior expedence of being members of
Boards of Management.

KUPPET proposed that;

a) The business of the inaugural meeting shall be;

i. Communication from the Secretary to the County Education Board

ii. Election of the chairperson for public schools

iii. Confirmation of the Secretary to the Board
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lv. Election of the Executive Committee

Nomination of bank signatories

Co-opfing of three members to the Board

v

vl.

b) The cabinet secretary shall issue appointment letters of appointnent to all

members of the executive committee.

l7.Definition of Terms

KUPPET proposed the following definitions-

Formative assessnrent or evaluation including diagnostic testing is a range of

formal and informal assessment procedures employed by teachers during the

learning process in order to modify teaching and learning activities to improve

student attainment. It typically involves qualitative feedback (rather than scores)

for both student and teacher that focuses on the details of content and

performance.

Summative assessment (or summative evaluation) refers to the assessment of

participants where the focus is on the outcome of a program. In contrast to

formative assessment, this summarizes their development at a particulal time.

2.2 Submissions from the Kenya Secondary Schools Heads Association (KSSIIA)

The Kenya Secondary Heads Association noted the follorving omissions-

(a) The Regulations are silent on the procedures and functions of the County

Education Boald;

(b) Management and regulations on Parents Teachers Associations were lacking;

(c) Regulations are silent on the parents' responsibility to pay school fees;

(d) Regulations are silent on the auditing of institutional finances by the Ministry

of Education (Audit Unit);
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(e) The Regulations have omitted the procedure for election of Chairperson and

the Executive Comrnittee of the Board of N4anagement Signatories and co-

option of members; and

(0 The Regulafions are silent on the pay,rnent of remuneration, fees allowances

and expenses of the board of Management members as indicated in the

Education Act Section 14,23 and 63.

KSSHA made the following proposals for the amendment of the Regulations-

1. Amendment to the Thfud Schedule of the Education Act on the establishrnent and

functions of Parents Associations to include the teachers hence it should be

referred to as Parents Teachers Associations and not Parents Association.

2. Regulation 5(2) (a) be amended to read, "the head of the institution shall be the

accounting o/Jicer of the institution ansu,erable to the Roard of Management, who

harte the delegated authority by the Cabinet Secretary. "

3. Regulation 5(2) (c) be amended to read "the head oJ-the instittttion ntay initiate

policy propo,sals for consideration by the lJoard of lulanagement, County

Education Board and Cabinet Secretdry. "

4. Regulation 5(3) be amended to read "u,here any imltropriety is established on the

part of a head of an instittttion ds per the 7'SC Act Cap no. 20 of 2012."

Futher, the term irnpropriety should clearly be defined.

5. Regulation 5( ) be amended to replace the words "Cabinet Secretary" rvith the

words "Count5l Education Board".

6. Regulation 6 be amended to replace the rvord "Chairmen" with the words

"Chaitperson".

7. Regulation 7 (3) (d) be amended to include the County Commissioner, Sub-

County Commissioner, Chief or any one of them in the al'ea in which the

institution is located.

8. Regulation 3 (0 be amended to read Parent Teachers Association of the insfitution
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9. Regulation 3(g) to include: a representative of National Education Board, County

Education Board or sub-county education board depending on the category of the

school.

10. Regulation 8(1) be amended to include pu1t (c) The Composition of the Board of

Iulanagement to be as specrfied in the [iducation Act.

ll.Regulation l0 be amended to include procedures of election of the chairperson,

executive members, signatories and co-option of members of Board of

Managements. Further, provision be made for procedures for convening of Board

meetings, quorum for meetings and attendance by ex-official members.

12. Regulation 16 (d) be amended to replace the words the "Cotrnty Government"

with the "County Executive Member in charge of education".

13. Regulation 32 be amended to include the following-

i. radicalization and acts of temorism;

ii. immoral conducts e.g. homosexuality and lesbianism;

iii. devil worship and cultism, and

iv. sexual harassment.

14. Regulation 33 be amended to include a new sub-regulation (c) as follows-

(c) Destnrction oJ'school and public praperty

15.Regulation 34(1) to replace the words "County Director of Education" with the

words "Board of Management"

16. Regulation 35(1) be amended to read-

"Where an instittttion is closed as in section 34(1), the board of ntanagenrenl

shall meet to rattfy such closure and declare lhe students held back Jiom

attending school from a period nol exceeding two y,eeks. "

17. Regulation 36 (3) be amended to read-

"The loss assessed under paragraph (2) shall be bnrn by the person or group

of persons found to bear the highest responsibility for the mass indiscipline. "

18. Regulation 45 be amended to include the time period within which the Cabinet

Secretary should respond i.e. within thrfiy days.
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19. Regulation 55 be reviewed and delete parents associations

20. Regulafion 56 be amended to include-

(a) Academics

(b) Character

(c) Co-cunicular activities and performing arts

21. Regulation 58(1) (b) be amended to delete the words "academic year" and replace

with the words "academic tem".

22. Regulation 58(2) be amended to read-

"All learners v,ho have undertaken a full course of primary education shall be

eligible for admission lo a secondary school provided they attain a ruinimum

score to be determined and reviewed hy the cabinet secretary .fro* time to

linte. "

23. Regulation 59 be amended to read-

"A lcarner progressing front a primary school to a public secondary school

having gone through the lulinistry's Selection Process"

24. Regulation 6l be amended to include a new sub -regulation as follows-

"2) the parent or guardian shall make fitll disclosure on the child's medical

history and records. "

25. Regulation 63 be amended to replace the words "hard and soft copy' with the

words "physical and electronic .form" .

26. Regulation 63(9) be amended to include staff so as to read- "daily attendance

regislers for learners and slaff. "

2T.That "Parenls Association" be deleted and replaced with the words "Pdrents

T'eachers Association throughout the llegulations. "

28. Regulation 67(3) be amended to read-

"No instittttion shall prescribe a ,specific supplier of school uniforms or any

materials for the parent or guardian without due prequalification process. "

29. Regulation 8l be amended to include a new subsection 2 as follows-

Poge 30Senate Se.ssional Committee on Delegated Legislation, 2 01 5



"when such school business is or co-curuicular activities then such responsibility

.shall be t,ested on the Cabinet Secrelary. "

30. Regulation 84(1) be reviewed to consider the following-

. Regional diversity

. Level and age of learners

. School culture

. Status of the school i.e. boarding or day

2.3 Submissions from the Kenya National Union of Teachers (KNUT)

The KNUT informed the Committee that the Ministry during the commencement of the

drafting of the subject Regulations invited the Union on four (4) occasions. The first

meeting was held in the Cabinet Secretary's Board room in Jogoo House where the

Union was informed that the process of drafting the Regulations had been started to fully

operationalize the Act and were therefore to be ftuther invited as one of the stakeholders

in subsequent meetings. The Union expressed in that meeting the need to involve the

primary users and implementers of the Regulations as it was the case in the enactment of

the Basic Education Act, 2013 and the Teachers Service Commission, 2012 where

consultations and fora were held at regional offices involving heads of institutions,

teachers and parents.

Subsequent rneetings were convened by the Minishy at the Kenya Institute of Cuniculum

Development in Nairobi. KNUT raised the need to regionalize and expand the

participation of other stakeholders in these meetings. In the last meeting at KICD, it was

resolved that a sub-committee be formed involving the Unions represented and Teachers

Service Commission and other relevant stakeholders to facilitate further consultations.

KEPSHA and KESSHA were not invited to any of the meetings hence theil critical input

was lacking. Further, the Committee was never formed and no fuither consultations took

place. Despite this, the Regulations were published. KNUT noted that without proper
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consultations and public participation, the Regulations are unconstitutional and against

the Parent Act and should therefore be rejected fully.\

Below are the proposed amendments to the Regulations by KNUT-

l. Regulation 2

Proposal: That the definition of "head of institution" be reviewed

Rationale: The Head of Institution as defined in the Regulations is in
conhavention of the definition under the Teachers Service Commission Act

Section 2 pan 1 as rvell as the Basic Education Act, Section 2 part 1 thereof. An

institutional head should only be answerable to the employer, which is Teachers'

Serwice Commission and not as defined as exercising delegated authority of the

Cabinet Secretary, Minishy of Education as the Accounting Officer for the

institution. The head of an institution under the Basic Education Act, Section 62 is

the Secretary to the Board of Management, which is an agent, body, organ of the

Cabinet Secretary responsible for Basic education as provided for under Section

53 (2) of the Basic Education Act.

2. Regulation 5 (5)

Proposal: That the word "shall" be deleted.

Rationale: The use of the word o'shall" to sanction revocation of a head of
institution upon establishment of impropriety without appropriate disciplinary

procedures not being mentioned or considered as provided by both the Teachers

Service Commission Act, and the Employment Act, makes this provision of the

regulations unconstitutional and contravenes the parent Acts which should prevail.

3. Regulation 7 (3)

Proposal: That the Membership of the Ad hoc committee constituted by the

County Board of Management be reviewed to establish a lean and effective ad hoc

colurnrttee

Rationale: The Membership of the Committee is bloated; for instance, the

requirement to have the area chief as a mernber when there is already area mernber
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of county assembly and parliament is not necessary. This clause should be

amended accordingly to

Regulation 16

Proposal: That the composition of the committee to manage co-curricular

activities be reviewed to establish a lean comrnittee.

Rationale: Composition of the committee to manage co-cunicular activities is

bloated. For example under Regulation 16 (d) and (e) the county govemment and

the heads of respective basic education institutions within the county has not

provided specifically the number of such representatives to sit in the committee.

There is a possible abuse of power to have large numbers to sabotage or

mismanage the operations of the committee. The number of representatives needs

to be specified.

Regulation 21 (l) and (2)

KNUT noted that the sections are contradictory. On the one hand, sub-section I

provides that the BoM shall reserve the right to instantly dismiss. Sub-section 2

states "the BoM shall not decide on a proposal to..." until the person has been

given an opportunity to appeal in person before the Board and has presented his

defense.

Proposal: That the provision of the Ernployment Act, 2007 on terms and

conditions of employment as well as disciplinary and terrnination of BoM

employees be reproduced to guide the BOM on such instances.

Sr[]:regulatio[3i a member of a non,-teaching staff entrusted as an agent of the

Cabinet Secretary should be under similar terms of employment as the rest of the

BoM staff not designated to perform such certain functions. Directions and

supervision of such employees should be left as a reserve to the BoM and not the

Cabinet Secretary.

6. Regulation 30

KNUT noted that the requirement to subject school rules to public participation is

highly unlikely to be enforceable. School rules are deemed to be internal rules and

4

5
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regulations which ordinarily and as a matter of law supposed to comply with all

relevant Acts

Where the institution is a private institution, there are rules they would wish to

apply for instance religious and the respective doctrinal believes might not easily

be subjected to public participation. The regulation should only stipulate that

where it is possible to involve the public be such rules should not contravene the

Act and any other written law.

7. Regulation 36 (l) (b) and (c)

KNUT noted that the County Education Board should not be mandated to

determine the conditions under which all or any of the students are to be re-

admitted to the same or any institution. This mandate should be left to the School

Board of Management. Similarly the CEB canxot order placement of a child into a

conectional facility. This is only a decision that a pal'ent or guardian can make.

This regulation should be read with Regulation 39 where the School Board of
Management is the one to undertake disciplinary process on the leamer.

8. Regulation 41

The County Director of Education should not be involved in transfers of students

fi'om one institution to another. Once the BoM has decided to expel a student from

an institution and an appeal is preferred and if such appeal is not favorable, then it
can only be the parent or gualdian to decide the next step. The decision, under

whichever conditions should not be by the County Director of Education.

9. Regulation 49

The requirement of approval by the CS of any basic education institution is giving

the porvers to the CS which are already donated to the Institute of Curriculum

Development under an Act of parliament.

10. Regulation 55: The reference to the Parents Teachers Association and Parents

Association should be amended to read Parents Association as provided for in
section 54 of the Basic Education Act,20l3.
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I 1. Regulation 56 provides that continuous assessment of learners is only in

character, co-curricular activities and performing afts. Assessment through

academic examinations has been left out. This is a serious departure from the Act.

There should be added a sub-section (c) to include term school based

examinations.

12. Regulation 62 (c)

Proposal: That the Regulation be deleted.

Rationale: There al'e pal'ents or guiu'dians who do not own cell phones. The

. regulations should be enforceable and notjust on paper.

13. Regulation 66 the Board of Management should be making reports to TSC on

matters related to staffing levels at certain intervals. KNUT proposed that the

reports should be issued every end of term.

14. Regulation 67(2)

Proposal: That the words "u.,ithout due prequalification" be added after the last

sentence to ensure that all uniform suppliers are properly prequalified.

Rationale: The rnischief behind designing uniform suppliers is to ensure that

proper uniform are wom by students.

15. Regulation 81: Matters of security of schools and institutions should be left to the

BOM but the head of the institution should have mandate on the day to day

running. KNUT proposed that the regulations should include a clause that the

National Govemment should employ and deploy security personnel to institutions

where possible.

16. Regulation 84: the timelines within which students report to school, i.e. not later

than 7.15 a.m. is not applicable particular{y in urban areas like Nairobi where

parents have to drop their children in school as early as 6.00 a.m. in order to beat

traffic to their work stations. KNUT proposed that this should be left to the

institution to determine.

KEPSHA raised concern on the categorization of schools and supported the sentiments of

the other institutions on the Regulations.
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CHAPTER THREE SUBMISIONS FROM THE CABINET

SECRETARY, MINISTRY OF EDUCATION,

SCIENCE AND TECHNOLOGY

Following its meeting rvith stakeholders, the Committee resolved to invite the Cabinet

Secretaty, Ministry of Education, Science and Technology to a consultative meeting to

discuss the issues raised on the Regulations. The Ministry, however, did not attend the

meeting, but sent a written response dated 23'd June, 2015.

1. Public Participation

The Ministry stated that four'(4) meetings for stakeholders during the development

of the regulations were held as follows:

. l" and2"d meetings were held at the Ministry Headquafters in the 10th Floor

and 2"d Floor conference Rooms on l5th July and 9th october, 2014

respectively.

. 3'd and 4th meetings were held at the Kenya Institute of Curriculum

Development (KICD) on 29'h August and l4th october, 2014 respecfively.

The following stakeholders were involved:

l. County Directors of Education (CDEs)

2. Teachers Serwice Commissions (TSC)

3. Kenya Union of Post-Primary Education Teachers (KUPPET)

4. Kenya National Union of Teachers (KNUT)

5. Kenya National Parents Association (KNPA)

6. Kenya National Pre-Primary Teachers Association (KNPTA)

7. Kenya National Examinafions Council (KNEC)

8. Elimu Yetu Coalition

9. National Education Board (NEB)

10. Kenya Institute of Special Education (KISE)

I l. Kenya Institute of Cun'iculum Development (KICD)

Senate Se.ssional Committee on Delegated Legislation, 207 5 Page 36



12. Kenya Education Manage lnstitute (KEMI)

13. Technical, Indushial, Vocational and Entrepreneurship Training

(rrvEr)

2. Definition of "Head of Institution"

The Teachers Serwice Commission (TSC) Act (No. 2) of 2012 defrnes "head

teacher" of "principal" of a learning institution as a lead educator or administlator

in primary or post - Primary level educational institution, appointed by the

TSC and responsible for the implementation of educational policy guidelines and

professional practi ces.

The definition of a head of institution under Regulation 2 does not contradict the

TSC definition but rather is more encompassing as it caters for the management

of resoulces provided by the cabinet secretary. The cabinet secretary gives

agency to heads of institutions to be accountable for the financial resources

disbulsed to them for infrastlucture and instructional materials for leatners.

3. Revocation of the designation of a head of institution

The regulations do state that the Cabinet Secretary will make reference to TSC

once impropriety is established, recommending revocation of agency of the

specific Head Teacher / Principal. The Cabinet Secretary is therefore empowered

by law to withdraw agency form an individual who misappropriates school funds.

Article 237(2) 2 bestows the role of disciplining teachers to TSC, hence the need

to refer the case of TSC for action and provision of a replacement.

4. Academic calendar

The Cabinet Secretary appreciated the necessity of an academic calendar. He

noted that during weekends, boarding schools are at liberty and are expected to

have their own progranunes. Regulation 84(3) states in part that " ... all
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institttlions v,ith boardingfacilities shall operate 24,i7 hour basis. " Official

operating hours were included as part of the Regulations after concerls were

raised that learners were being forced to wake up early to go to school or repofi

late home risking their health and security. It w,as also established that learners

were being engaged in extra tuition creating in exha bu'den on pal'ents tlu'ough

extra levies, and overstretching the capacity of young minds.

5. Powers of the Kenya Institute of Curriculum Development

The regulations are clear and according to the Fourth Schedule of the Constitution

of Kenya, 2010 on the distribution of functions, the national govelnment and the

Cabinet Secretary is in charge of the education policies, standards, cunicular,

examinations and the granting of charters to universities.

6. Regulation 56 of the Basic Education Regulations may not have explicitly catered

for academics; however this aspect is taken care of under continuous assessment

of leamers.

7. The ornission of reporting intervals under Regulation 16 is noted. Reportingwill

be corrected to read quarterly.

8. In respect to consideration of other factors such as regional diversity, level and age

of learners, school culture and status of the school, the Regulations put across

general rules. Any other var-iations to these can be developed by the Minisny fi'om

time to time and implemented.

9. Parents Association

The Third Schedule of the Basic Education Act, states that Parents Association

membership consists of all parents with pupils in a given school and has a

representative of the teachers fi'om the perspective school.
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CHAPTER FOUR COMMITTBE OBSERVATIONS

The Committee observed the following:

l. Section 5 of the Statutory instruments Act,2013 provides that before the making

of a statutory instrument particularly where the proposed statutory instrument is

likely to have a direct, or substantial indirect effect on business or restrict

competition, the regulation making authority shall make appropriate consultations

with persons who are likely to be affected by the proposed instrument. This

section further provides that the consultation shall involve notification, either

directly or by advertisement of bodies or organizations representative of persons

who are likely to be affected by the proposed instrument; and invite submissions

by a specified date or hold public hearings on the proposed instrument. Futher,

Article 10(2) of the Constitution of Kenya provides for public participation in the

making or implementation of public policy decisions.

In light of these provisions, the Committee observed that the consultations carried

out by the Ministryr of Education, Science and Technology during the development

of the Regulations were inconsistent with the provisions outlined above and were

unsatisfactory;

2. The requirement under Regulation 30 to subject school rules to public

participation is impractical. School rules are deemed to be internal rules and

regulations which ordinarily and as a matter of law supposed to comply with all

relevant Acts.

3. Regulation 84 provides for the official operating hours for all public and private

institutions both day and boarding facilities. The timings, however, may not be

applicable across the board e.g. in urban areas. The Committee was of the view

that official operating hours should be left to the schools to determine taking into

consideration the circumstances and dynamics unique to their respective locations.
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4. The Committee noted that the proposals made by the stakeholders were mainly

proposed amendments to the Regulations, which would be beuer dealt with

through finther consultations with the Minisny of Education, Science and

Technology with a view to amend the provisions of the Basic Education Act No.

14 of 2013 to incorporate their proposals.
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CIIAPTBR FIVE COMMITT'EB RECOMMENDATIONS

In light of the observations made, the Committee recommends the following-

1. That regulation 30 be annulled;

2. That Regulation 84 be annulled; and

3. That the Ministry of Education, Science and Technology should consult further

rvith the stakeholders in the education sector with a vierv to amend the provisions

of the Basic Education Act No. 14 of 2013 to incorporate their proposals
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,i\-5 1\c SPECLAT ISSIIE

Kenya Gaiette Supplement No. 37

LEGALNoTCENO.39

TI{E BASIC EDUCATiON ACT

IN EXERCISE of thc poirtrs confcrr.ed by sc,ctioh 95 of the

Basic Education'Acr, the Cabinet Sicretary fbr &lrrcatibn; Scieiice and

Technology makes the following Regu latioins : -

42t

8th 201 5

Ciiilion.

I nErprchr i oir.

PART I_PRELIMINARY

L Thise Regulations may be cited as the Basic Education

Regulations, 20 I 5.

2. In thcbe Rcgulations, unless the coiltext othenilise requires-

"Boiud'; has the meaning asSigned to it.uridar the Act;

"class roode" refers to the optimurn numbbr of learners in a

"Co-m5nission" means llii TebchErs' Service Commission;

"Dirdctbri; means the Couhry Diiector of Educition;

."head of.institution" mcans..a teacher, head teacher, or principal

appointcd by the Tcachers'. Service Commission to head an institution

and exercising aelegared auttroriry of the Cabinet Secretiry, Ministiy of
Education as the Accounting Officer for the institution;

"institution" mears an instirution of basic education and

trainingt

"ihstirution of basic educition and training" includes a pre-

piimary School, primary of a secondary school, an adult cducation

instituiion ahd a middle-level college;

"KCSE" mehns the Kenya Certificate of Secondary Bdrication;

"mjddle level coilege" means ar institurion offering pre-senice

and in-service teacher raining courses that support basic education;

. "Ministry" means the Minisrry responsible for basic edi-rcationl

"rion-ttiiching staff' nieins all employees of the Boards of
Governors.whb are not engaged 

1n 
leachile o1 reseqrch;

;'ibn6':-riiaans an eduiation administatiye area consiiting of a

cluster of sch'ooli identified by the Couhri Eciucaiion Board with the

appiovai of the Ndrtional Educition Board.'
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PART II- MANAGEIv{ENT OF BASIC EDUCATION
lNsIrruTroNS. - =-, --l''

l.l,eg_is-1r.9tio4 oJInstiru:tions . . .'. .

,-^--]:,I: Rgrsgn, body. oq organipaton shalt.estabtjsh or admi[reamers ro a privare or oubtic instiLtion *j,ho;;;r;;;;aining writt.nauthority from the Cabinct Secretary.

111

4. All institutions referied to

20t5

.in regulation 3 shall be ina manner and

.Rc!istrrtion.

Procrdurc lor :
registrrioa.guideli-nes issued Cabinet

5' ('r) Thg day to day,rnanagcment of a pubiic instirudon of basic
:_o:::p" 

,n9 
TiTI,F si,uri.ue A;1*p.rrrfl,ry'olt1ti," i,".a or tt.rnsrrruuon, who shall be appoinied Uy tf,,j C"*_ir,.i*

(2) The head pf insiirurion_

G) s.harr be the accoun-ting officer of thc institution, an authorigdelegated by the.Cabin-et S.cretary;'- 
"'--'-.,

(b) shall be thc teim leader for the implsm6nl3tion of theMinisu-y,s policies and procr._, in aL;'in."j*,ion,
(c) may iniriate oolicy proposals for considerat.ion by [recoun ry Ed u ca tio. B'" ;; ;; ;; i"Lir,"],$ill",_r.
(3) Where any imoropriery is established on the parr of i head ofan instirution, the Caiincr.s..r"tr.y'riri ?rii7* revoke rhedesignation oi such iread of institutiol fi; #;;;tng officer andrequcst the Teachers Servici C"r;;;;, f";;;;",;;;*,.

,,,,,*lll,:,1:'3J;#:':I':" rercrred to paragraph (4) is a private
appoint a replacemenr. ..etary 

shall request the piopiitto' theieof to

.^--(ll,]: paragraphs o1 -o (4) a[ovc the Teachcrs service
llTTltr,on or tlre proprietor, 

", th" .".. nlrf ji shall institureorscrptrnary acrion against the coicerned tr"aa of lristiruiion.
.!'

B_Boards oJ Management

6. The minimum oualifications of the Chairmcn and members oftsoards of Management :hall oe_

(") in rhe casc of_
(i) a pre-primary or prim4ry school; and
(ii) an adult education and continuing education cenue,

a diploma and a KCSE certificate respectively; and
(b) in the case of a Secondary School or a middle level college,a degree from a universiry,"."s;;;l;"il.;;.]""0 

a KCSECertificate respective ty.

Hc.d of Inrlilu(ir

Qurlificarions for
m:mbcrs to thc
Borrd of
MrutcmmL

ln management of the instirution for which he or
occurs

she is
mcmbcrship.
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ia1

reSponsible, notifo the County Education Board accordingly through
the sub-countl Education Board oflici and reQuest for the filLing oi the
Yacan cy.

(2) Upon receipt of a rEQuest undbr paralraph (l), the Couriry
Education Board shall in writing request the nominating enlities to
forward panies of suitabty. gualified per.soris tb be hppointed as

inembpis of the Boird of Manalimbnt
. i.r 'r' .i:'(3) The Counry Eddcation Board shaiii consiiti:te an ad hoc

committee to vet the suitabiiiry of the proposed nominees, which shall
consisf of.-

(a) a iepresentative of the County Director of Education who

(b) the member of Couny Assembly responsible for.ihc area
where the institution is located; :

(c) thc Membcr of Parliamcnt for the area in whlch the
institution is located;

(d) the Chief of the area in which rhe instirution i, lo"^r.d;

(e) the sponsor, if any, of the insritution; . I
(l) a ripresentative of the Parents Association, of the insritution:

(g) a representative of County &lucaijon Board, and f
(h) the head of institution, who shall be t}e committee S:lcietary.

8. (t) The committee appointed under r'egulation ?(3) shall
ensure that-

(a) the persons nominated to the Board of Management of .ny
institution meet the requirements of Article I0 and,Chapter
Six of the Constio.rtion of'Kbnya, 2010; and

(b) ihe composition of the Board Members ddheies ro.the rwo
'third gender rule.

(2) A Bbard of Management appointed under tlrese regulations
shall remb,in in officc for a term qf three yb,ars, whiCh shatl be.
renewable for bne fur&er term,

9. (l) The Cabinct Secret.ary mey, on ttri recommenciation of the
Counry Education Boaid'dissolve thc Board of Management of an
iastitution where-

(a) such Board-

(i) is found guilty of gross miiconduct;

'(ii) is dd:med to be iricapable of discharging its marddre as

. 1'_ piovidedforin'thed,ct;'gi,. 
,

(i) ihe iristirulion changes its:mandatc or ceases ro operaie.
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fiye members to aq.gurler tire responsibility pf 41anlggment of lhe

in.gtituliqn. I ...,:. ...,. ,: ..... ._

.' 1... :. ". 
L'' '

10- A 4ewly'appointed Board'of Manigem.ep[ qhall hold its

ir*g*-J 
'reeti"r 

.i'nu..n"d and chaired uy-$L'secleiary tot ttre

c.ri,y ga""ulron"'Bg;d ot t,it'reprqsqntative within twq weeks aftbr

appointmert.

Bdrid of
Mmigcmcnt
lnrugurlmictin

both Promoti6n oicti
cuniolu rctivili

Contibulitn lor
!ctivi(icr.

InstiNlionr to

lnsuffici:nl fun
for e.tivlticr.

Ottc'
(

ll. (l) The Coun9 Director of Education shall

recreational and comPetitive sports, games.for

irstirutions of basic education and raining by cnsuring that-

(a) all sn:dents and pupils are.accorded. the. opporruniry to
'-' prrti"ip",. in activities from the instirutional to tle national

level:

' (b) every institution has or can access adequate facilities for co-

curricular activitiesI and

(c) every institution shalt put in place measures to Promote co-
' ' curricular ac[ivities and cnsure that aII learneis shall have

access to suitable affordable sports kiu'

(2) The calendar for all co-curricular activitics shall be drawn up

by f,"t-i"uin.1 secretary in consultation with Ge rcleYant national and

rJglonrf bodies and associations and shall be circuiated to all

inltitutipns three months before the end of each school year'

I2. No institution shall cause any Parcnt or guardian to contributs

*y fuiia-t io, co-cu.rriculSr activities without written approval from the

CJbin"t Se.r"wy on the advice oi the respective Country Director of

Mucation, and all payments made hereunder shall be so authorized at

all levels.

13. All private institutions of basic education and training shall

facilitatc the iardcipation of thcii learners in co-curricular activities at

all levels.

14. (1) Where funds from the government for a particular.co-

"rrii"utar 
u"tiuity o" found to bc inadequatc the concerned instiotions

,f,"fi in *Ating notify rhe Counry Director of Edircation of the deficit

three months prior to thc commencemcnt of the activity'

(2) Upon receipt of the notice, tlre Co..yn! Director of Education

in lia.ison with thc County Education Board shaU consult the Cabinet

Secrela.ry on how to mect the deiicit'

15. Any person, head of institution or any mernber of the Board

of fvf"""g.;n't who scnd.s away i leamer due to non-paymen-t of

^",i"iry 
i"""t by the parent or guardian without 

-written 
authoriry from

tf," County Director of Education commits an ofience under the Act

committee to co-curricular activities, which

shall comprise following respectively-

(a) the County Director of Education, who shall be the

ChairPcrson;

Ii
'ttl

a

i:r

i
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(b) the Education Standards Qualiry Assurancc Council, who

shall serve as the SecretarY;

(c) the County Director of the Teachers Service Commission;

(d) the countY govemment;

(e) the heads of the respectivc basic eddcation institutions
withia thi dountY; ahd

(0 thc private schools asSociation within the county'

1?. Every Board of Management shall, pursuanl to section 59 (P)

of tlie Act; iecruit, employ, rbmunerata, promote, demote or terrhinate

ili. Pcrsbns belonling to a.Professional cadre and employed by

the Board of Management shall be employed on such terms and

conditions of service similar to those recomrncnded for'equivalent
posts in the Cit'il Service a.nd as per the applicable scheme of service.

19. The Board of management may appoint suitible scmi-

professional and subordinate staff, on such terms and conditions as

shall be determined bY the Board. 
.

20. trrtrere a ciaim or grievance arises frilrn an.employee of the

Board of nilnigement, the Board shall deal with tlie claim or grievarce

exhaustively. in accordance with the Employmcnr Act, 2007.

21. (l) The Board of Management shall reserve the right to

dismiss any of its employees instantly and without notice or'pay il lieu

of notice for reasons of gross misconduct as provided in the

Employment Act, 2007.

(2) The Board shaU not de,bide on a proposal to-
(a) dismiss from employment any person employed by the

Eoard;
(b) termir:ate a contract botrvebn the Board of Management aird

i'ts employees;

(c) request the Cabinet Secretary to terminate the services of a

person seconcied to tlrc Board of management,

on grounds of misconduct o! greYc profcssional cicfault, until the '

psrsbn concemeci has bocn given an oPPorhrniry to aPPear ir person

before the Board aod has prcscntcd his dcfence.

(3) Subjoct to the provisions of Parlagraph (l) whcre a memb'er of
non+eaching st.iff is entrusted as ari agent of the Cabinet Sbcretary to

pgrform certain funcdons and such officer fail5 oi neglecls to Perloim
ih" Uirti"S,'ro .Ssigned 'arid suftlcitirrt' groyr.ldp 'exi'st 'to discipiinc,

Grminate br dismisi the offrcei.rfr.om the servlce, the Cabinet Secietary .

shall ciiiect'the;cause of actiop.to be.Lkefi against thai orficor and the

Cabinei Seiietary's dicision shall be frnal. .

C-Learners with Specia! Educittion Needs

22. \+h"n"r'", it is necessgry'cir apprbpriate io do so, a le#ner
shali be aisessed fqr placelqei! anQ llntiauous support in an instinr6on

Appoinhcn( ofnon-
tc.ching slrff.

Tams'ud
ondiribns of
cmploym.nl lor
non{ctchint suff.

Pmploym.nl of
rcmi-profrsicnrl by

th! Bo.rd.

Boud b dcrl *;ti
chiruiod
gricvuc*.
No. I I of2007.

Dismissal end '
umiortioo of
ciirploimcnr

No. I I of200?.

AsBsmanl o,
lcrn:rs vitr sp*irl
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of basjc education and.kaining at the County'Education AssEssment

and Research Cqntre se1 up ai Codnty level. under section 46 of tlre Act'

23.
consent
that
mcdical needs

such Parent or ot on initiative of the

(a) regular instinrtions of basic education and raining;

(b) special needs institutions of basic education and tiaining;

(c) regular institulions of basic education and training with

special needs uSrit;

(d) talent academies for gifted and talented leamers;

(e) vocationaf institution; and

(f) hospital schoois and home-based schooling.

25. The Boards of Management for all the instiutions specified

in regulation 24 shall ensure inter aLia that-
(a) the instin'rtion provides reasonable accommodation to all

Iearners;

(b) the pace of inscuction is commensurate with learners'

physical, menul or intellectual abilities;

(c) catch-up classes or waivers are facilitated in specific subject

areas, and

(d) all leamers are provided with adequate appropriate

insu-uctio nal m aterials.

26. The Kcnya Instinrtc of Curriculum Dcvelopment shall

provide.diffcrcntiated curricula appropriatc for thc needs of learners

with special necds.

27. All )earners with sPecial needs shall be entitled to auxiliary

services o; &ssislive devices placed in their respeclive instirutions

28. All learners with special needs shall be cvaluated and issued

with appropriate certificates oi achievement in thc prescribed course

undertaken.

29. Notwithstanding anything under these regulations learners of

school going age residing ia children's homes, borsial institutions or

oth.r co'..."iiu" facilitieJ shati be provided with basic education and

training pursuart to Article 53' 54, 55 and 56 of the Constirution'

PART IU_SCHOOL RULES, DISCIPLINE PROCEDURES FOR

STTIDENTS AND EXCLUSION

30. Everf institutiqn of basic education shall dcvelop school

Qyrlifrcd peroonn

loa4.

Fr:ili,i
soiul

Cudi.ulum.

Aurililry s.rvit

Evlluatioa ol
lurers-

Borrlsl instilulio
clr.

I

S.hoortl:J la I
rubj:. rut

not b3 inconsistent with thc Act, or any othcr relevant wrilten la*'.

\,rl_

request
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School ruld! lo bc

lpprovcd by lhc

Boud of
M!nrgcm$t.

lndividurl li.bility
for indi*iplinc.

31. Np institution s[all implement the rules referred to in

,rgul.iion 30 until ti,ey have been appioved by the Board of

Manageme-nt of the institution

lZ. e iearner shall be debmed to be iirdividually indisciplined if
invoived'ih-

ia) physicai fightsi

(b) bullYing of other leiarncrs:

(c) stcaling;

(d) plaYing truancy;

(e'l cheatinP in examinations;

I

;I
:r

(l) abdsing Eachers or other persons in authoriry;

(g) defiance of larvful instructions;

(h) drug uaffrcking or s[bstance abuse; or

(i) any other conduct categorizd as indisciplirie by the Board of

Management.

33. Leainers shall be deemed to have panicipated in mass

indiscipline in the institution if they jointly tal:e Part in-

(a) unlawful demonsiration;

(b) boycotl of classes or mealsi

(c) the. destruction of school ProPerryi or '

(d) invasion of other instin'rtions, shopping centres ot

. homesteads'

34. (I) If the head of the instirution no[ices airy of the activities

described in regulation 33 among the studeirts, which .in his or her

ooinion mav rlult in the disrupticin of lenerai activities in the

irioi,r,ion, he o, sh" shall.close the iobiltuti'on and notify the County'

Directoi of Education accordingly within twenry fotrr hours dftcr such

closure.

(2) The notice under paragra'ph (.1 ) shall bedr the signah'iie of tha

head of the institution,

(3) The notice given tinder PTagra.Ph (1) shall only be deemed tb

be valid ii it is signeC by the head of the insdrution'

35. (l) In cases of mass indisciplina' the Board of Management

of an instirution may declare the insiiturion closcd and srudcnts held

back frorh atgendin! school fbr i. pcrlod not-exceeding (wo weeks'

(2) The Bciard of Minagement shall submit a rcPort tb the

Countl,'Education Board withi-n two days after lhe closure of an

institution irnder paragrdph ()) '

35. al) i6e Counly Educaiion Bo.'ard miy hirer considering the

,"porr-of ii,a Board ofrN{anagemint undei regulaiion 35' dnd after

Mai: ihdisciplinc.

Nolie b clo*
inrtiiution in carc oI
impcnCint ttiikr.

Closurc if, cas of
m!si indiscipline,

A.lion of lh. Eoard

on rsaatYmg I
ripon.

(

-l
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holding such inCulry: as it may dqem necgssary ta detgrminc the ca-uqq

of. the ri:ass indiqcip[ine1 , " :.'

te tlie closure of the institution;(a) confirm o1 telryrina

. (h) determini: tlre coodilion under which ail oi any pf the
t' 

;;;;;';;;"-;i-;'"dmitted to the s4me or'anv other

insiitirtion; or 
'

(c) order placement lo a correctional faciliry'

rnaniagement of thc

following the relevant law to

(3) The Ioss assessed under paragraph (2) shall

i to bear the highest responsibilityperson found

norwithstanding.

indiscipline.

37. Every institution shall establish and keep a rcgister of

irair"iorlJa 
--Larncrs 

haiceting the . name' class' category ' of
"nlii"iiii""lar," # *"ni'g ot"*y other corrective measures taken

by t}e institqtion.

38. If the head of the institution is of the opinion thqt-

(a) the acts of indiscipline have persisted 
'rr :l'j:- 

tl-l: 
'

warnings ot corrective measures taken under mese

regulations; and

(b)iftheactofindisciplineistikelytothreatenthesafetyofthe
orher learners in t-he instirution'

hc head of the instirution sball issue the learner' with a suspension

letter addressed to tf," p"'"ni or guardian indicating the nature of the

i"Jr"irri". ""a 
,p""irying-il" d""te the learner' accompanied by- thc

#;;;';" tr.or'- ri '"q'""d 'o "pp"" 
bofore the 

. 
Board of

i,4anagcment of he institution

39. (1) Thc particulars of thc complaint preferred against the

learner shall be read out to ti," paj"nt or guardian-and th9 leaSnel at thc

-*i*t'"f,f, the Board qf Mto'g"t"niunder.ragulation 38' and the

i""-"iiir"f f be asked to d.cfcnd himself or hersclf'

(2) \Vhere the parcnt or guardian fails to appea" the business of

the Board shall be aapurn"j'"and the matter shall be defened and a

o.* a.o set and communicated for thc parqies to apPcar'

(3) Wherc the PareDt or guardiar fails to attcnd on the

rcscheduled date, the casc shall bc hcard and delermined such abscnce

assessor

be bome bY the

for the mass

a lcamcr the

Rl8istei to b'

i nrion I

hoccduc I

hrndling
dLciplinrq

(4) In all disciplinary proceedings affecti-ng

attendance of the Sub-county Education Orilcer shall be man.datorY

(s) The rccommcndations of the Board of Maragemenl shail

within two days be corirmunicated to thc Coun!) Director or Education

40. Where the Counry' Dircctor of Education rcceives the ; _ -r,irict
13i
-ol

the advice of the Counry Education Board as to whether to- iodi*ipli

I

l
I

I

I

:
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i.

I
I

I
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G) qrder'f.or conditional. or ungpnditiopal ge-admission of the
Ie4rne.r;

tranifir

tiairsfer thg learner to a corrective center in .the context.of' 
edqcation.

4I. Any person aggrievcd by a decision under regulatign 40 may Appcrlstothc

appea[ to thc Education Appeals Tribunal. rnbunf,r'

No school w the registration of a leamer as a

candidate in a national examination as a f91 of punishment.

43. A student shall only be transferred by the County Dkector of
Education on.the following grounds-

(a) transfcr on request in writing by the parent or guardian;

(b) on medical grounds; or

(c) as a result of insecurity or natural calamity.

PART IV_FREE AND COMPULSORY EDUCATION

44. No public school or institu(ion shall issue alternative fees
structures other than those approved by the Cabinet Secretary.

45. No person or Board of Management in a public instirurion of
basic education and training shall alter or increase fees without written
authority from thc Cabinet Secretary.

46. The members of thc Board of
which conbavenes regulation 44 or 45
gui.lty of an offence under the .Act.

a7. (l) The minimum age ior admission into a primary school
s.h.all b-e six years.

(2) Notwithstanding paragraph (l), no person shall deny any
learnet of school-going age admission in a primary school for Iirck of
proof of age.

48. A learner transiting from a pre-primary school to a public
primary school ofa parent's or guardian's choice shall not be subjecred
to--

(a) entry exarnination cxcept as provided for in section 34(4) of
. the Aci;
(b) any interview; or

(c) admission fee.

49. All pcrsons deployed to teach in basic education institutions Quili,i.ariono[
a l^^-i-^ --', --,-'-- l.-it.- ,--.-, . lachEri.of learning and haining shal) be reguired to.have undertalien a training raurEr

, program approved or recognized by the Cabinet Secreta.y and
,,, ,,,, ,,,,.,= , ,, ., ,,.",,,"", '- r", , ,,, , , ,,.-=', ,rcgisc

i
50. (l) A person, body, organ or institr:tion responsible fcr the

management of a pre-primary, primary or secondary school shall have
: provision for the iollowing-

I
I

l,lo withdrawrl of
lermct's
candid!rur...:r

Management of an institution
shall jointly and s.everally be

Traos(cr of lc@cr.

Fces.

No fcer incr:mcnt
without thc !uthority
ol thc Crbin:l
Sacrctuy.

Offencc.

Minimum entry.

Tnnrit of r lee:r:r.

Mand.tory provirion
in instirutio[s.

+
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(a) a first aid kit for each claSs and training on the use thereof

for the whole sihoot coninrunitY:

(b) adeqtrdte !a[e and cleah waier:

(c) adeEudte. srifi, clean and app'opriate sanitation iaCilities
' 

whictr iic agc and Eeidir ePproPriate;

(d) disability'friendly facilities and environnrent:

(e) safe and appropriate playing grounds and equipment:

(D sPacious ancl conducive learning rooms; and

(g) apploPriate fumitute and trrilities.

' (2) All birarding insritutions shall have providiorrs for-

(a) a qualified nurse:

(b) a watchman; and

(c) other suitable adult strpervision u'ith in the boarding

facilities.

51. The Kenya lnstiture of Ctrrriculum Development shall

develop-

(A) a national basic cducatiorl curricular in line, with the Kenya

''' intiii,i "of 
CurrictrlLrm Development Act'2013: and

(b) cun'ictrla for lcarners with special needs'

57. The Kenya Insritute of Curriiulum. Development- -may

..ar"ait .ny oti,el. .gi'n.y involved in cttrricttlutn development with the

aooroval of the cabinet Seerciary in line with the Kenya Inscitutc o[

iurriculum Development Acr' 2013

Curri:ulu
'-r.lopm

No.4 ot 2

^ccr:dili
oth.r ogc

No.4 of :

53. The Cabihet Secrera'y shall retain rhe p.olicy-making and Policvm

ou".rig-ni ,oi. in ,tt" pr"puration'and uPPt-ou^l of curriculum and vetting

If uii Jar".,ion"l ntatar-ials to be used in institutions'

51.(l) The Board of Matragement of a public institurion or.th-c 3;:l:
rnunug", oi a privale instirurion, Is the ta'se may be'.shall ensure that (Jnv"l

;; ;;;";ir* and the insliuctional rnateridls in use ilrercio havc been curri'urr

devcloped or aPpioved t;"H' 
'iittvt 'i"nit"i 

of Crrrriculuril d'vcrop

(2) Any pcrson who contriivenes th." Plo'i'itl-t-:f paragiaph (l)

commits an olfence unO tt'oit be liable to Prosecution under the

nrovisions of .the l(enya tnstitute of Cun-iculum Developnrent Act' 
No.do

)Ot l, ana any ollter rvrittch larv'

55. Norwithstanding re.eulation 54 an institution lty i' ':'lil:
..onrulr.tion tvith its Pitenri T"achtrs Association or, Paiepts 

1

Assciciation, reconlirdlld supp)eniantary instructional materials for use "
by the le:irtters.

56. Therc slr'ill tre continuous ?:isesinient of the learners' Condu
.it

i

t:
I

ng

\l

li.

Progtess lll LI)c
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bearing the official stamp of any institutibn withour due authoriry fromthe management of the institution commits an oifente.

62. Every inslitution shall mainrain the follo$llnC infor:r1a[ion on lnforinution on
.ihe

parent or guardians of the i

. (e) chqracter; and .. .'

(b) co-curricular actjvities and performing arts. .

57. (l) The Cabinet Secret4r): Eh.all issue gqidelines on course

,?lj, 
,, bi ueed in pubric primary iil #9,i*y"r;i"oirs from time to

-

(2) All schools shall establish a{rd maintain a safe and secureroom for storage of insructional materials. 
:"'--"' - ear

t.

fr

*'::,]
roi

:,

58. (l) A learner admitted into an institution of basic educationand training shall be entitled ro pr.;;r'i" ii.".._lf"rel. unhinderedexcept-

(a) on the recommendation of a qualified medical practitioner;

(b) due to non-at(endance of the relevanl programme for oneacademic year.

(2) All learners who, have undertal<en a full course of primaryeducation shall be elipible 
.for ^a.i*i". 

'to''u' 
II.ona..y ."toot

;;rrffi::: 
of rheir scorJs in 1,. ,urnruri".".".rrr,tir'of rhe primary

^^ ^_.(l) 
No school or any institurion of basjc education shall compel aparenr or guardian ro rransfer a learner (" . diff*;;;'i;;titutipn withoutwrilten approval of rhe County Director of EJu;;;;;. ""

59. A leamer progressing 
fro.* " primary school to a publicsecondary schooj of his or heichoi". .n'ufi noib.*.|U;""r.a ro 

"ny
interviews, pre-qualification examinations ;; ;;;il to make anypayments before admission.

60. The Counw Director of Education in consultation with the'Counry Education Board shati, insrirure ;ift;.il";.iion ro enableIearners from minorirv or marginatized q.d;;: ;;:;"*s wirh specialreeds or rhose li'ine in 
,esleciaily ,;'iffiJ,,ri 

".;iI,]J.',".,un"., 
,o u.admitted to seconda.ry lchools.

t"*n"ll 
Every instirution shall maintain the following dara on every

. .(a) rhe name and dare of birth;
(b) the name and contact information of the learner,s parenl or. guardian; and

(c) medical history and other special needs.

Admission of n

l!{D:r.

ProtEssion ol
lcomcr.

Lamrn livinc in
diffiilk
ciacunrstnncEs.

Bio-rhra of l:onro.

i,

n.

,

\

eqlt-ers-:
(a) full rrame, nationality and place of :.esidence:

li
:l

il

I

.- ,!

?rti

-l
,,i

lr:
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(b) occuPationl and

(c) two tclcPhonc contacts'

6i Everv instirution shall establish and maintain the following [1:

,"gir,.]rr'.Ii tJ.o,Jt in uoo hard and soft copics-

(a) thc registration ccitificate of the iristitution;

the institutions' books of accounts:

registirs ol ihe ii,stituiions' movablb and immbvable asses;

ua-*isrioris icgisteis, indicating the ddte and admission

(e) Parents reEistei; '

(Q visitors books;

(g) daily att'endancdiegisters for lcaroers;

(h) Iearners Progress rePortsl

(i) register of learnbrs' uansfers' drop-out and comPietioni

(i) the school titledeed or land allotment letter oracopy thJ'

"' Iiin" ,;ir" i.iera uy tr'" sPonsor' proprietor or trusteei '

(k) register of disciplinary action takeh against learners;

(l) an inventory of all insu'uc(ioilal " 
matcrials" statione

t" 
lqrtp.t"i-u-ia ""itil"" 

devices available and their srate ot

rePair'or usei

(m) syllabi;

(n) an approvdd list of text books and other inStructional

marerial; and
in Standards

(o) any other roioids rccomm.ended by the Educattc

QualitY Assuiance Council'

64. Every instirution of basic education and raining shall have

provisions for ihe following-

(a) outdoor piaying faciliries and cquipment',.:of'" tot outdoors

and indoors *'* P';;;;"; fo' p"rsont with disabilitics;

(b) adtninistafivb ofFrces;

(c) sanitary facilities' including bathrooms'for-both leimers and

' ' ott", id"on'' segregated by gender and dgel

. (d) kitchen and dining roomi . '' :' 
'

(e) standard'cl4ssrooms measqring ?m 1 lm i9150 leanra' rr

primary tr"t oot oriP i'it i""*J": n'; i"i".1''i1 
schools o:'

sundard clhSSro;';t;;;i;g 7m x 6m for.25 learners tor

(b)

(c)

(d)

(fl Store roomsi and

t'
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f.roin counselins
.. l r' : "

(!) couSiselli;rg services as an esser-rdal:lgrregtiyg measure; and

(q) spidtual development sgrvices fqiUsing on moral values and

charactcr formation of the learners.

Guidrncc prcgr.ams.

Rcpof, on shoaflll
oft...hinB strf[.

Unifom.

lnrtitutions of
alt:nllivc bisic:nd
conlinuiDg adull
cCucation,

OEnB.

-t:
,irr

:P

,
I

I

i

: (2) Any person offering professional counselling serviqes to

in.stitutjons shall be duly qualified and r.egistercd as a counselor under
the appiopriate law, and approved by the Cqbinet S.gqrgtary.

66. It shall be the responsibitity of &e Boar.d'of Management to

mate a report to the Teachers Service Commission and the County
Education Board on matters related to staffing lqvels. '

67. (l) Every Board of Managernent of a pubtic institutipn or
manager of a private institution shall, in donsultation with the

respQctive Parents Association, develop a common drcss code fol
leamer, which shall have unique featr:res for identifrcation and

branding.

(2) In the case of a sponsored school the qoncemed Bqafd of
Managemeni shall develop the dress code in consultation with the

Parents' Association and the sponsor.

(3) No institution shall prescribe a .sp.ecifrc supplier of school
uriiforms or any other materials ior the parent or gu.ardian.

PART V-ALTERNATIVE PROViSIONS OF BASIC TDUCATION,
TRAINING AND CONTTNUING ADULT EDUCATION

,: 68. Institutions of A.lternative Basic Educetion, Training and

C6n.iinuing Adult Education may utilize'facilities of thc existing
instinrtions of basic education or other public and private insdrutions or
premises on reguesl

69. Learners under the age of eighteen in institutions to which
this Part applies shall be eligible for capitation grants under the free
and compu lsory education programme.

(

(_

1

?1. Learners above the age of eighteen years shall only be
gdmitted into the institutions of alternative basic, aciult anrj. continuing
educadon.

72. \lhile admitting iearners to institutions of altemative b-asic,

prior ability, knowledgc and compctencics in rjetermining placement at
an app-ropriat: level of education.

4,'
":.1

yEi15.

Phachcht rl !n

70. Only cufi-icula qpproved by the Kenya Institute
Curriculum Development shall be offered by ali institutions
Alternative Basic, Adu.lt and Contin,uing Educatio,n.

pf
of

Cuniculum
lutitutions of
ilt3h!tivc brsi. !nd
continuing adult

cducotion.

Liim.as abov. thc
ag3 o:.iEht.:ri

I

4ll
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73. Ltstirutions of. alteinative basic, adult and c.ontinuing
eduiaticin shall conduct their piograms throulh accelerated and seli-
directed learning to covel the pre'sciibed curriculum.

74. Pubiic ins[irurioni of itreinadVe basic, adult riod eohrinuing
cducalion rnay charge such levies as tney be approved by the Cabincr
Secretary in consultati'on with.the County Education B-oard.

75, institutioni bf alternitive basic adult and continuing Infrariucrur!
'education shall be provided.Wirh grairts for infrastructur" irnp.orr-Jni

by the national governmen!through thc relevant Ministries.

76. A middle levcl institution of basic cducation shall include an Middrcrcvcr

instiiution offeririg pie-seivice and in-icrVicc teacher training iourses irisriruiion.

?7. No insririrrion r"gist".ed hs a public rniddle levai inltiiutioh
of basic educarion and raining shall be Fansferred or conveited to anv
other use o(her thah that for which it was registered or establishj,
except with rhe approval of the Cabinet Secietary.

78. (l) All private middle level instiiuiions of basib edubdriori
and training shall only ofiei courses or programs *hose curriculum is
developcd or approved by the Kcnya Insritutc of Cuniculum
Development or by any agencies rccognized by the Cabinet Secretary.

(2) Ccnificarion of rhe cour'ses rcferred to undei paragiaph (l) or
plograms shall be the resp-ohiibility of Kenya Narional Eiaminations
Council or any other bodi, recognized by the Cabinet Secrelary.

PART VN-CATEGORIZATION OF INSTITUTIONS OF BASIC
EDUCATION AND TRAINING

79. Thc irjsritutions caregorized as piovided for under section 43
(l ) of the Act shall be registered ivith reference tO-

(a) the gender of lcarneis admitted; ,, ,

(b) thc carchriieni area oi the school as cjther natibnal, extra- .

county, cotnty or sub-county; .

(c) boarding or day' school; ..

(d) low cost bo'erding school (in cas'e of priniary scl.jooi): and

(e) special neecis education institutions.

.80. No person or Boa.d ofManagcmehr shall change thE status of .

a iegistercd insti rution w itirou t rc-reg isiration.

8l . Matters of safery, securiry aod hygierie in institurions of basic
education and training, shall bb rhe responsibility of the Board of
Manageiteritprovidedfor.undertheAct.,: .'. ..,.

82. The Bciard of Manalerirenr of an inSritirtioh shall putin place
reasonabie measulis iegarding the hygiene, spcuriry and safery of
Iearneis while in dnd oursida the institution while traveliing.on rhe.
iristifiitibn's business. , . ,.. '.: ' ..: .,'.r 

-..'":,-.,..,,,... 
t

83. Th; Bohrd oi Managemenr of an instifution shall .eniure
that-

Conduct of pl

Ljviq ro b:
chrrgcd.

Rcgirt:rcd mir
l:vclirotirutior

middle lcvgl
instilution.

(

Ch$i6cI;oi o
inrtitutionr.

R:lcgitmrido.

EDviionmqit.
cbmmih:e of rlrr
boud ol
mrni8.m.rl.

sccunty meisun

Bbrri ol '
MiitrBsmint lo
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ile(s and
safe and..

(c) the schqol qnyironmeul 
is such as to nUrtufe posilive healthand is conducive tc learn ing and soc ia I .de velopment withoutcompromjsing dives5jly s, disabitity;

(e) all learners, parlicu larJy at lower levels, are corrver-san.t with
road safety ruies and other slrvi val skills;(0 tha( regular fire disaster
preparedness for fires and conducted in

(g) aJl doors shou ld
stakeholders;

have 1s grilis;
oPen to (he outside and rvindows should

(h) lighrning arresters are installed in iightrr irtg-prone areas;(i) fire exringuishers and alarnts are ayail abie and functional;(i) all instirutional vehjcles are in sound nrechan ica j condition 
;

and

19spo.nse drilis are
other disasrers by alJ

Officia, Jchool
hours !
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(0 The Districi Edircation

(g) The Education (School
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Bbards Regulations, I 973 ;

Committees) Regulations, 19781 and

on-

85. The following Regulations are revoked-

(a) The Edircaiion (Educitioir Sranduds) Rigulatioils' I 968;

(b) The Education ($oar.d q! Governors) Order' 1969;

(c) The Eddcatioh (Board of Covemors) (Adminisration)

. Rigulations,1969i '

1ai rtre Edircaiion @tgigration of Unaided Schools)

. Regulations, I969;

(e) : Tne EduCation (Sctiool DisciPline) Regulations' 1972;

R:vocrtion..

LN i06/ 1968

LN r?/l9it9

LNis/ie6i)'
,

LN2o l/1969

LN 40/t972

LN 207/r 9?3

LN l9o/r978

Regulatiorid, 1993, .

Made on the 4ih April,2015'
JACOB T. KAIMENYI'

Cabinet Seci eiairy Jc;r Education' Science and Technology'

LEGAL NOTICE NO. 40
THE MINING ACT

(Cap.306)
' 

iN EXERCISE of tlie powiis confen-ed by section 92 (i) (xviii)

"f 
thJMi;i;;-Act' ttle c;binat secretarv for Mining makes the

fotlowing Regulations: -'
THE.MININC (PRESCRIPTION OF ROYALT,Y TNTES TON

DIATOMITD REGULATIONS' 20I 5

l. These Regulations may be cited as the,Mining (Prescriptioii

of Royalry Rates foiDiatomite) Regulations' 2015'

2. The rbyalry rales payable for diatomite shall with effect from

the I st July, 20 I 3, be as follo*s-
(a) frbm ist July. 2013 to 3drh ldne' 20i5-Zqo of giols sales

. valuei

(b) from i's:t luly' 2Ol5 to 30th June'2OlT-37o of gioss sales

valuei

(c) froin lst July, 20l? to 30th Jt:nc' 2019-490 of gross sales

valuci

(d) from I st July' 20 l9 and thereafter-570 of gioss sale-s value'

3. t egal Notice No' l8? of 20 t3 ' shall hot aPPly to the

diatomite Products.

Datad.the 24th Fc6ruarY' 2015' I n'AJIB BALALA'
Cabinii Secieriry J6r Mining' t.

l-
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MINUTES OF THE 8,, SITTII{G OF THE SENATE SESSIONAL COMMITTEE ON

DELEGATED LEGTSLATION HFLD oN THURSDAv,7rH MAy,20rs AT 9.00 A.M. IN

trn', zn'ntoon goa.nnnoort. xrcc

PRESENT

1. Sen. Stephen Sang

2. Sen. Judith Sijeny

3. Sen. Daniel Karaba

4. Sen. Godliver Omondi

5. Sen. (Dr.) Boni Khalwale

6. Sen. Boy Juma Boy

ABSENT WITH APOLOGY
1. Sen. Joy Gwendo

2. Sen. Liza Chelule

3. Sen. Emma Mbura

IN ATTENDANCE
1. Ms. Josephine Kusinyi

2. Ms. Beatrice Kapei

3. Ms. Carol Kirorei

- Chairperson

- Vice-Chairperson

SENATE
- Legal Counsel

- Legal Counsel

- Committee Clerk

MIN. NO. 7312015 - PRELIMINARIES

The Chairperson called the meeting to order at 9.20 a.m. followed by a word of prayer.

MIN. NO. 74l20I5 - ADOPTION OF THE AGENDA

The agenda of the sitting was adopted as presented having been proposed by Sen. Khalwale and

seconded by Sen. Godliver

MIN. NO. 7512015 - CONFIRMATION OF PREVIOUS MINUTES

i. The minutes of the 7th sitting were confirmed as a true record of the proceedings after

being proposed by Sen. Godliver and seconded by Sen. Khalwale.

MIN. NO. 7612015 - MATTERS ARISING

1



2. Regulation 5(a) is unconstitutional as it attempts to take away the constitutional functions

of the Teachers Service Commission (TSC) under Afi.237 of the Constitution.

3. The minimum requirement under Regulation 6 of a university degree for members of a

Board of Management of a secondary school or middle level college may not be feasible

in some areas of the country.

4. What was the rationale of reducing the term of members of a Board of Management to a

term of three years renewable for one further term under Regulation 8(2)?

5. Fees under Regulation 44 should be restructured as per the classification given under

Regulation 79.

6. The Ministry should inspect learning institutions regularly to ensure compliance with

Regulation 83.

MIN. NO. 7812015 -AI\IY OTIIr.,R BUSINESS

i. Foreign Visits

The Committee resolved to undertake benchmarking visits to the following countries:

a) Trinidad and Tobago;

b) New Zealand

c) Botswana, and

d) Ghana

MIN, NO. 7912015 -DATE OF NEXT MEETING

The next rneeting would be on Tuesday, 12thMay, 20i5.

MIN. NO.80/2015 -ADJOURNMENT

The meeting was adjourned at 10.30 a.m.

4



SIGNED:

DATE:

(cTTATRPERSON)

aqlgrl r5

5



rm*urns oF Tr{E 10" srrrING oF THE sENATE SESSIONAL coMMrrrEE oN

DELEGATED LEGISLATION HELD oN THURSDAv, 14t" MAy, 20ls AT 9.00 A.r\{.

trq rur ntc noaRDRooM. n*rloon noenoRooM. xrcc

PRESENT

1. Sen. Stephen Sang

?. Sen. Judith Srjeny

3. Sen. (Dr.) BoniKhalwale

4. Sen. foy Gwendo

5. Sen. Liza Chelule

ABSENT WITH A}OLOGY
1. Sen. Emma Mbura

2. Sen. Daniel Karaba

3. Sen. Godliver Omondi

4. Sen. Boy Juma Boy

IN ATTENDANCE
i. Mr. Mudzo Nzili

2. Mr. Albanus Mutisya

3. Mr. Omboko Milemba

4. Mr. Obwocha Edward

5. ivtr. Stephen Kirnotho

6. Mr. Francis Warui

7. I\dr. Charles Kado

8. ivfr. Joim Awiti

9. IVtr. Nicodemus Bore

10. Ms. Grace Watuku

i 1. Ms. Rosemary Saina

12. I\4r. Indimuli Kahi

13. Ivft'. PaulKibet

IN ATTENDANCE
1. Ms. CarolKirorei

- Chairperson

- Vice-Chairperson

- National Chairman, KNUT

- National Treasurer, KNUT

- Chairmaq KUPPET

- Secretary, KIIPPET

. KLJPPET

- KEPSHA

- KEPSHA

- National Chairman, KSSHA

- CEO, KSSHA

- Nationai Secretary, KSSHA

- National Treasurer, KSSHA

- National Vice-Chair, KSSHA

- KSSHA

SENATE
- Cornrnittee Clerk

1



2. Ms. Lucy Radoli

3. Mr. Francis Mutulu

4. Ms. Said Osman

5. Mr. Charles Musera

- Legal Counsel

- Media Relations Offrcer

- Research Offrcer

- Serjeant-At-Arms

MrN. NO. 87/201s - PRELIMINARTES

The Chairperson called the meeting to order at 9.33 a.m. followed by a word of prayer. He

welcomed oflicials from Kenya National Union of Teachers (KNUT), Kenya Union of Post

Primary Education (KUPPET), Kenya Secondary Schools Heads Association (KSSHA) and

Kenya Primary Schools Heads Association (KEPSHA). He then led in a self-introductory

sessl0n.

The Chairperson informed those present that the purpose of the meeting was to receive the views

of the various institutions on the Basic Education Regulations,20l5. He informed the meeting

that the Cabinet Secretary is given mandate to make Regulations subject to laid down

procedures. The Regulations are then published and transmitted to the responsible Clerk of

Parliament, and referred to the Committee on Delegated Legislation. The Committee then

scrutinizes the Regulations, to ensure that they conform to the provisions of the Statutory

Instruments Act, 2013. The Committee may annul or accede to the Regulations or parts thereof.

He noted that following the public discourse on the Regulations, the Committee resolved to

invite the stakeholders in the education sector and engage them in order to receive their concerns

on them. He added that the new Constitutional dispensation requires public participation and

stakeholder consultations, and that the Committee was keen to establish whether this took place

in the development of the Regulations.

MIN. NO. 88/2015 - ADOPTION OF THE AGENDA

2



The agenda of the sitting rvas adopted as presented having been proposed by Sen. Chelule and

seconded by Sen. Khalwale.

MIN. NO. 89/2015 . MEETING WITH I(NIJT, KT]PPET, KEPSHA AND

KSSHA

Subin i s si on s .fi'onr KUP P ET

Mr. Ornboko Mlemba highlighted the concerns of KLIPPET as follows:

1. Stakeholder consultation was not satisfactorily carried out in the development of the

Regulations. At the last meeting with the Ministry, the Ministry agreed to look into

contentious issues raised by the various stakeholders, but went ahead to publish the

Regulations u,ithout addressing the issues.

2. Regulation 2 defines the "head of institution" as a teacher, head teacher or principle

appointed by the TSC to head an institution and exercising delegated authority of the

Cabinet Secretary, Ministry of Education. This contradicts the TSC Act definition.

3. Regulation 8 purporrs to do away with unions and brings in a new player the Parents

Association while leaving out the Parents Teachers Association which is an active player

in schools.

4. Regulation S(Z)(a) should be amended to delete the words 'an authority delegated by the

Cabinet Secretary" after the word "institution".

5. Regulation 5(3) requires that r.vhere impropriety is established on the pafi of a head of an

institution, the Cabinet Secretary shall revoke the designation and ask the TSC for a

replacernent; whereas the TSC has the role of appointing, transferring and disciplining

head teachers as per A.r-r 237(2) of the Constitution and section 24 and 34 of the TSC Act.

6. Regulation 5(5) be amended to substitute the rvord "shali" r.r,ith the word "il1ay"



7. Regulation 58(2) should state clearly if KCPE remains to be a determining factor in

secondary level entry. The Regulation at present only refers to "summative evaluation".

8. Regulation 81 should provide for reporting on matters of safety, security and hygiene in

institutions.

9. The Regulations do not include the academic calendar for educational institutions, thus

providing a pathway for institutions to have different academic calendars which would

result in confusion.

10. The Regulations do not provide for punishment for any person who contravenes its

provisions. In this regard, KUPPET proposed that a provision be included that anyone

who commits an offence shall be prosecuted under section 92 of the Basic Education Act,

2013 or any other applicable law.

l l Regulation 25(a) fail to indicate the meaning of reasonable accommodation, whereas

learners with special needs must be given special attention. They propose that all

institutions ensure that physical and social environment is disability friendly

12. Regulation 25(2) provides for various committees to be set up under the County

Education Board. The Regulations should define the roles of the committees. Further, the

Committees contained in the Act are not included in the Regulations, therefore, failing to

implement the provisions of the Act.

Mr. Omboko urged the Committee to annul the Regulations in totality to have the process of

development of the Regulations restarted.

Submissions-fi'om KNUT

r f.. \r...-1..^ \T-:l: r:..^--- r,\l-lT'r --.:J..-.^+.-! rl.- - ....:--.-, l.-. r'TTT)TITI'F. rl..-+ al.---.lYrt. rvltluzrJ.l\zllr l-turlr -t!\L,r rglLclaltru Llls !-ur.rucllrs r.tlsgLr u-y 1\LJl--tl--tr Llrat rrlE,g v1,i2s

unsatisfactory stakeholder input and there are inconsistencies between the Regulations, the TSC
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Act, the Basic Education Act and the Constitution creating conflict. He urged the Commiftee to

annul the Regulations and have them submitted to the 
"oL"", 

procedures involving stakeholder

input. He informed the meeting that KNUT would submit wriften memoranda with a detailed

position of the institution. The following issues were however highlighted:

1. Regulation 53 takes over the powers of the Kenya Institute of Curriculum Development.

2. Regulation 56 should include school based examinations rather than only character

development and performing arts.

3. Regulation 62 (c) requires tu,o telephone contacts of each parent; however some parents

may not have phones or lnay have onl,ir one line.

4. Regulation 66 should include intenrals for reporting e.g. quarterly or biannually.

5. Regulation 8l has shortfalls in terms of security.

6. The Regulations state that a student should not report earlier than 7:15a.m. in a day

institution. This would lock out students reporting earlier and would pose security risks.

Submi ssions -fi'om KSSHA

Mr. John Awiti informed the meeting that KSSHA was never involved at any stage durirrg the

developrnent of the Regulations. He highliglrted the followitlg concerlls:

1. The Regulations are silent on:

o the procedures and functions of the County Education Board;

o m&nag€ment and reguiation of Parents Teachers Associations;

. parerts responsibilitl, to Oo, school fees;

o the auditing of institutional finances by the I\t[inistry of Education;

e the procedure for election oi the Chairperson and Erecutive Coinrnittee of tlte

Boarcl of Nlanagernent, signatories ancl co-option of meirrbers;

5



. the payment of remuneration, fees allowances and expenses of the Board of

Management members as indicated in sections 14, 23 and 63 of the Basic

Education Act.

2. Regulation 5(2)(a) be amended to read: "the head of the institution shall be the

accounting officer of the institution answerable to the Board of Management, who have

the delegated authority by the Cabinet Secretary."

3. Regulation 5(2)(c) be amended to read "the head of the institution may initiate policy

proposals for consideration by the Board of Management, County Education Board and

Cabinet Secretary."

4. Regulation 5(3) be amended to read "lVhere any impropriety is established on the part of

a head of an institution as per the TSC Act." Further, the term "impropriety" should be

defined.

5 Regulation 5( ) be amended to r:eplace the words "Cabinet Secretary" with "County

Education Board".

6. Regulation 6 be amended to replace the word "Chairmen" with the word "Chairperson"

7. Replace Parents Association with Parents Teachers Association throughout the

R.egulations as the parent Act provides for the latter.

8. Regulation 32 to include radicalization and acts of terrorisrn; immoral conducts e.g.

homoseniality and lesbianism; devil u,orship and cultism; and sexual harassment.

9. Regulation 33 should include destruction of school and public properry.

10. Regulation 56 be amended to include academics, character and co-curncular activities

alru Ptrr IU! ltlrrls alr LS.
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11. Regulation.58(l)(b) be amended to replace the words "academic year" with the words

"academic term".

12. Regulation 58(2) be amended to read: "All learners who have undertaken a full course of

primary education shall be eligible for admission to a secondary school provided they

attain a minimum score to be deterntined and revieved. by the Cabinet Sea:etary front

time to time."

13. Regulation 61(2) be added providing that the parent or guardian shall make full

disclosure on the child's medical history and records.

14. Regulation 67(3) be amended to read "No institution shall prescribe a specific supplier of

school uniforms or any materials for the parent or guardian without due prequalificatiort

process."

15. Regulation 81 be amended to include sub section (2) to read "when such school business

is on co-curricular activities then such responsibility shall be vested in the Cabinet

Secretary."

16. Regulation 84(1) be revierved to consider regional diversity, level and age of learners,

school culture and status of the school i.e. boarding or day.

17. The Regulations do not provide a schedule for weekends and boarding schools.

Ir4r. Airyiti concluded by stating that tirere was need for tirorough cornprehensive Regulations

developed r.vith adequate input of stakeholders.

&r bm i s-qi on s fi' om KEP S HA

KEPSHA raised concern on the categorization of school and supported the sentiments of the

other institutions on the Regulations.



The Chairperson thanked the institutions for attending the meeting and giving their views on the

Regulations. He informed the meeting that the Committee would invite the Cahinet Secretary

and the Teathets' Setrice Cainission gSC) and engage then on the Regulations and the

concerns raised- He added that the Committee would make a decision on after the meeting.

He reiterated the Constitutional provisions on public participation and the importance of

identification of stakeholders to avoid leaving out important institutions and their views.

MIN. NQ. 9Ol2015 .DATE OF }I-EXT MEETING

The nefi meeting would be on Wednesday, 20t May, 2Ot5

MIN. NO. 9U2015 .ADJOII.RNMENT

There being no other business, the meeting was adjourned at 1.15 p.m.

SIGNED:

(cHATRPERSON)

DATE:
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MINI]TES OF THE 11',, SITTING oF THE SENATE SESSIONAL C0MrIITTEE oN

DELEGATED LEGTSLATION HELD oN wEDNESDAy, 20tn MAy, 20ls AT 10.00

e.M. nv tnn gtc nolRDnoopt. nrHrI,oon noaRDnoo*I. I{CC

PRESENT

l. Sen. Stephen Sang

2. Sen. Judith Sijeny

3. Sen. Daniel Karaba

4. Sen. Boy Juma Boy

5. Sen. Liza Chelule

ABSENT WITH APOLOGY
i. Sen. (Dr ) Boni Khalwale

2. Sen, Joy Gwendo

3. Sen. Emma Mbura

4. Sen. Godliver Omondi

IN ATTENDANCE
1. Ms. Carol Kirorei

2. Ms. Beatrice Kapei

3. Mr. Francis Mutulu

4. M'. Said Osman

- Chairperson

- Vice-Chairperson

SENATE
- Committee Clerk

- Legal Counsel

- Media Relations Offrcer

- Research Officer

MIN. NO. 9212015 - PRELIMINARIES

The Chairperson called the rneeting to order at 10.25 a.rn. follorved by a word of prayer

MIN. NO. 93/2015 . ADOPTION OF THE AGENDA

The agenda of the sitting was adopted as presented having been proposed by Sen. Chelule and

seconded by Sen. Karaba.

MrN. NO. 94/2015 - CONSIDERATION OF THE TOBACCO CONTROL

REGI]LATIONS^ 2015

Ms. Kapei briefed lvlernbers on the Tobacco Control Regulations" 20i5 as follows

1



1. TheRegulations are made pursuant to Section 53(1)(a),(b),(c), and (2Xa) and (b) of the

Tobacco Control Act. The key purpose of the regulations is to give effect to the Tobacco

Control Act. They specifically address the control of tobacco, productiorl manufacture,

sale, labelling, advertising, promotion and sponsorship.

Z. Fart tr regulates the following issues-

(a) The use of both health messages and pictorial warnings;

O) Stipulates that health messages to be on both wrapper and packet;

(c) Requires health messages, pictures or pictorials not to be damaged or concealed;

(d) Requirement of rotation of specified health warnings and messages in accordance

with Section 21(3) of the Act;

(e) Provides for a standard format of health warnings and messages;

(0 Prohibition on certain product description e.g. any name, brand name, text or

pictorial that may suggests that the tobacco is less harmful to health than other

tobacco products;

(g) Requirements on industry to have product identification code markings. This will

help determine the country of origin or manufacturer of the product,

(h) Cabinet Secretary for Health is the technical repository for pictorial health

warnings; and

(i) Requirement to display clear signs prohibiting the sale of tobacco products

3. Part Itr deals with information that is to be given by tobacco industry to the Cabinet

Secretary for Health. This includes a list of all ingredients that the tobacco product

contains including quantities per unit of tobacco product, industry disclosure e.g.

productron, sales and revenue earned. 'I'he part also provides fbr an ott-ence tbr grvrng

false information under the part

4. Part IV sets out regulations with regard to protection of the public from second hand

smoke e.g. it prohibits smoking in private vehicles where children are on board, and

requires the display a notice in a prohibited smoking area.

5. Part V seeks to domesticate Article 5.3 of the World Health Organization Framework

convention on Tobacco Control. Regulation 22 provides for the limits of interactions.

2



6. Regulation 37 states the Solatium contribution payable to the fund by the tobacco

industry shall be 2Yo of the value of tobacco products manufactured or imported in that

financial year.

7. The Board shall under regulation 4l convene annual public hearings at the national and

county lerrel to receive reports, public vieu,s and comments from interested persons.

8. Regulation 42 provides that the access to information on implernentation of the Act shall

be accessible to the public.

9. Regulation 45(2) provides that any persons who contravenes the regulations commits an

offence and is liable, on conviction to a fine not exceeding fir,e hundred thousand

(IGh500,000/) or to imprisonment for a term not exceeding three years.

The meeting was informed that the Committee would meet stakeholders in the tobacco industry

including British American Tobacco and Mastermind Tobacco Ltd. on Thursday, 2l't lvIay,

20t5.

MIN. NO. 95/2015 -DATE OF NEXT MEETING

The next meeting urould be on Thursday, 2i't May, 20t5.

MIN. NO. 9612015 .ADJOURNMENT

There being no other business, the meeting was adjourned at i 1.10 a.rn.

SIGNED:

( N)

DATE:

l'l
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, I\,IINUTES OF THE 21ST SITTING OF THE SENATE SESSIONAL COMMITTEE

oN DELEGATED LEGISLAfiON IIELD oN THURSDAY, lt'ocroBER, 2015

AT 9.45 A.N{. IN TgF z*D R BOARDROOM. KICC

PRESENT

1. Sen. Daniel Karaba

2. Sen. Godhver Umondr

3. Sen. Boy Juma Boy

ABSENT WITH APOLOGY

- Ag. Charperson

- Chairperson

- Vice-Chairperson

SENATE

- Legal Counsel

- Research Officer

- Committee Clerk

1. Sen.

2. Sen.

3. Sen.

4. Sen.

5. Sen.

6. Sen.

Stephen Sang

Judith Sijeny

Emma ]t4bura

Liza Chelule

(Dr.) Boni Khalwale

Joy Gu'endo
I

INA ANCE

1. Ms. Caroline Cheruryot

2. Ms. Grace Wahu

3. Ms. Carol Kirorei

MIN. NO. 1s1/201s - PRELIMINARTES

The Charrperson called the meeting to order at9.45 a.m. followed by a word of prayer

N{IN. NO. T5212015 - ADOPTION OF THE AGENDA

The agenda of the sitting w.as adopted as presented having been proposed by Sen.

Godliver Omondi and seconded by Sen. Boy Juma Boy.
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]\{IN. NO. 153/2015 -CONSIDERATION OF THE REPORT ON TITE

BASIC EDUCATION REGULATIONS, 2015

Members were glven a bnef of the status of the Basic Education Regulanons as follows-

1. That since the Cornmittee met with stakeholders rncluding KIIUT, KUPPET,

KEPSHA and KSSFIA on 14'h May, 2015 the Mirusny of Education, Science and

Technology held a meeting with the stakeholders to discuss the Regulations;

2. That the Cabinet Secretary, Mimshy of Education, Science and Technology had

responded to issues raised by the Comrmttee via a letter dated 23'd June 2015; and

3. That the current status of the Regulauons, following the above mentioned meeting

between the Ministry and the stakeholders was unknown.

The Committee noted that the consideration of the Basic Education Regulations, 2015

needed to be finalized and the Report tabled rn the House.

The Comminee therefore resolved that a letter be sent to stakeholders enquiring on the

status of the Regulations following the meeting with the Ministry and their current

position on the some

MIN. NO. 154/2015 -DATE OF NEXT MEETING

The next meeting would be held on notice.

MIN. NO. 155/2015 -ADJOURNMENT

The meeting was adjourned at 10.00 a.m.

SIGNED:

(cHATRPERSON)

DATE: .-l rti'/\tl'{c;15"'/""'r""""'
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MINUTES OF TIM, 28TH SITTING OF TIIE SENATE SESSIONAL

COMMITTEE ON DELEGATED LEGISLATION TIF,LD ON WEDNESDAY,

18rH NOVEMBER. zots AT t2.00 NooN tr{ THE 2N' FLooR BoARDRooM.

KICC

PRESENT

1. Sen. Judith Sijeny - Vice-Chairperson

2. Sen. Godliver Omondi

3. Sen. Boy Juma Boy

4. Sen. Liza Chelule

5. Sen. Daniel Karaba

ABSENT WITH APOI-OGY

1. Sen. Stephen Sang - Chairperson

2. Sen. Emma Mbura

3. Sen. (Dr.) Boni Khalwale

4. Sen. Joy Gu,endo

IN ATTENDANCE SENATE

1. Ms. Josephine Kusinyi - Legal Counsei

2. Ms. Carol Kirorei - Comrnittee Clerk

MIN" NG. 189i2015 - PRETITfiNARTES

The Vice-Chairperson called the meeting to order at 12.05 p.m. followed by a word of

prayer.

MIN. NO" 190/2015 - ADOPTION OF THE AGENDA

The agenda of the sitri:rg '*as adopted as presented har.ing been proposed by Sen. Daniel

Ilatahr anrl ce.^,r..lar{ l-.r Qon lirrlith Qiionrr:lsGUa !s:u JLvUttulU uJ uL.ii- rGsiLir U{v!r.
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i. The minutes of the 21" sitting were confirmed as a true record of the proceedings

after being proposed by Sen. Godliver Omondi and seconded by Sen. Boy Juma

Boy.

ii. The minutes of the 26ft sitting were con-firmed as a tue record of the proceedings

after being proposed by Sen. Daniel Karaba and seconded by Sen. Judith Srjeny.

iii. The minutes of the 27'h sitting were confirmed as a true record. of the proceedings

after being proposed by Sen. Judith Srjeny and seconded by Sen. Daniel Karaba.

MIN. NO. 19212015 - }\{ATTERS ARISING FROM PREVIOUS

MTNUTES

i. Under Min. No. 181/2O15

It rvas noted. that annulment of Regulation 9 of the PFIT,I (State Officers and Public

Officers Car Loan Scheme Fund, Regulations, 2015 would result n the annulment of

several other Regulations where the Board appears. In light of Section 16 of the Statutory

Instruments Act which requires the conrmittee to confer with the regulation making

authority before tabling its report, the Con*tti.ttee resolved ta com*tunicate to the

National Treasury requesting for the rationale for the establishment of the Board to

enable the Committee make an infornted decision.

MIN. NO. 193/2015 - CONSIDERAfiON AND ADOPTION OF THE

REFORT ON THE BASIC EDL]CATION

REGULATIONS, 2015

Members were taken through the Report on the Basic Education Regulations, 2015. The

following was noted-

1. The issues raised by stakeholders on the Regulations lvere mainly proposed

amerrdments to the Regulatior.s, while the Committee does not have the mandate

to amend Regulations. Further, annulment of the provisions rvould result in a loss

nf ann{enf ^€+Lo Po-,!-.+i.--..uI vu!rLUlrL v! trru t\uliurc!tv:!J.

2. Foilor.ving deliberations. Members lesolved to annul Regulation 30 and Regulation

84.
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3. The Committee firther recommended that the Ministry cf Education, Science and

Technology should consult fi.rther u,ith the stakeholders in the education sector

with a view to amend the provisions of the Basic Education Act No. 14 of 2013 to

incorporate their propo sals.

Members adopted the Report as presented with the addition of the annulrnents of

Regulation 30 and Regulation 84 in Chapter Five.

MIN. NO. 194/2015 -ANY OTIIER BUSTNESS

i. Foreign \zisits

Members queried on the status of proposed foreign visits. The meeting was informed that

feedback vras yet to be received fiom the Ministry of Foreign Affairs and International

Trade.

ii. Communication Authority of Kenya Regulations on Cyber crime

Members sought to know vrhether they were transmitted to the Senate and commiffed to

the Committee. The meeting was informed that the Regulations had not been transmitted

yet. The secretariat rvas tasked to track r,r,hether the Regulations rvere tansmitted to the

Clerk of the Senate.

iii. Meeting with Counties

Members ll,ere reminded of the meetrng wi& the counterpart coinmittees of the County

Assemblies of Bungoma, Kilifi, Siaya, Embu, Menr and Tharaka Nithi scheduled to be

held on Thur-sday, November 19, 2015 at the l\vlini Chamber', County Hall frora 9.30 a.m.

MIN. NO. 195/2015 -ADJOURNMENT

The meeting'ffas adjcurned at 12.40 p.in.
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PREFACE

Establishment of the Committee on Delegated Legislation

The Sessional Committee on Delegated Legislation is established pursuant to the Senate

Standing Order 214 which states:

1) There shall be a select Committee to be known as the Committee on Delegated

Legislation.

2) Whenever a statutory instrument is submitted to the Senate pursuant to the

Constitutiotr, ffiy law or these Standing Orders, the statutory instrument shall,

unless a contrary intention appears in the relevant legislation, be laid before the

Senate by the Chair of the Senate Commiuee on Delegated Legislation and

thereafter stand referred to the Committee.

3) The Committee shall consider in respect of any statutory instrument whether the

statutory instrument-

a) is in accord with the provisions of the Constitution, the Act pursuant to

which it is rnade or other relevant written law;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matter which in the opinion of the Committee should more

properly be dealt with in an Act of Parliament;

d) directly or indirectly bars the jurisdiction of the courts;

e) gives retrospective effect to any of the provisions in respect of which the

Constitution or the Act does not expressly give any such power;

0 involves expenditure from the Consolidated Fund or other public revenues;

g) is defective in its drafting or for any reason, the form or purport of the

statutory instrument calls for any elucidation;

h) appears to make some unusual or unexpected use of the powers conferred by

the Constitution or the Act pursuant to which it is made;

Senate Sessional Committee on Delegated Legislation, 2016 Page 4
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i) appears to have had unjustifiable delay in its publication or laying before

Parliament;

j) makes rights, liberties or obligations unduly dependent upon non-reviewable

decisions;

k) makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers;

l) inappropriately delegates legislative powers;

m) imposes a fine, imprisonment or other penalty without express authority

having been provided for in the enabling legislation;

n) appears for any reason to infringe on the rule of law;

o) inadequately subjects the exercise of legislative power to Parliamentary

scrutiny; and

p) accords to any other reason that the Committee considers fit to examine.

(a) If the Committee-

a) resolves that the statutory instrument, be acceded to, the Clerk shall convey

that resolution to the relevant state departrnent or the authority that

published the statutory instrument;

b) does not accede to the statutory instrument, or part of a statutory instrument,

the Committee may recommend to the Senate that the Senate resolves that

all or any part of the statutory instrument, as the case may be, be annulled.

(5) If the Senate-

a) fails to agree to the recommendation of the Committee under paragraph

(4Xb), the statutory instrument shall be deemed to have been approved by

Parliament;

b) resolves to annul a statutory instrument, or part of a statutory instrument, the

resolution shall, within seven days of the passage of the resolution, be

referred to the National Assembly for concurrence.
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Membership of the Committee on Delegated Legislation

The Membership of the Committee is as follows:

1. Sen. Stephen Sang - Chairperson

2. Sen. Judith Sijeny - Vice-Chairperson

3. Sen. David Musila - Member

4. Sen. Daniel Karaba - Member

5. Sen. StewartMadzayo - Member

6. Sen. Godliver Omondi - Mernber

7. Sen. Joy Gwendo - Member

8. Sen. Emma Mbura - Member

9. Sen. Hosea Onchwang'i - Member

Acknowledgement

The Commiffee wishes to thank the Offices of the Speaker and the Clerk of the Senate for

the support extended to it in the execution of its mandate.
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Mr. Speaker Sir,

It is my pleasant duty, pursuant to Section L7 of the Statutory Instruments Act, 2014 and

Standing Order 214, to present the Report of the Sessional Committee on Delegated

Legislation on the Public Finance Management (State Officers and Public Officers Car

Loan Scheme Fund) Regulations, 2015.

Signed.

)-+-
rS ) : ,AF,\ ?g,\ FDate......

SEN. STEPHEN SANG,

CHAIRPERSON

SESSIONAL COMMITTEE ON DELEGATED LEGISLATION.
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EXECUTTVE SIIMMARY

The Public Finance Management (State Officers and Public Officers Car Loan Scheme

Fund) Regulations, 2015 were published in the Kenya Gazettevide Legal Notice No. 195

of 2015 dated 256 September, 2015. The Regulations were tabled in the Senate on 14ft

October, 2015 pursuant to section 11 (3) of the Statutory Instruments Act, 2013 and

Senate Standing Order 214 (2); and subsequently stood referred to the Sessional

Committee on Delegated Legislation for scrutiny.

The Committee scrutinized the Regulations at its 23'd Sitting held on 156 Octob er,2Ol5,

26ft Sitting held on lln November,2015,28th Sifting held on 18e November,2015 and

2nd Siuing held on 9ft March,2016. The Committee noted that the Regulations had been

transmitted without a copy of the Explanatory Memorandum in accordance with Section

11 of the Statutory Instruments Act, 2013. The Committee requested the National

Treasury to submit a copy of the Explanatory Memorandum which it subsequently

submitted via a letter dated 9ft November, 2015.

Chapter one of this report, gives a summary of the puqpose and legal basis of the

Regulations. The Regulations aim to provide a car loan facility to state officers and

public officers. This chapter also outlines the National Treasury's submission on

stakeholder consultations as outlined in the Explanatory Memorandum. The National

Treasury indicated that extensive consultations were done prior to the publication of the

Regulations with key stakeholders such as the Public Service Commission, Teachers

Senate Sessional Committee on Delegated Legislation, 20 16 Page B



Service Commission, Judicial Service Comrnission, the Directorate of Public Service

Management and Accounting Officers of the National Government.

Chapter two gives an account of the Committee scrutiny of the Regulations as well as its

observations. The Committee noted that Regulation 9 establishes an Advisory Board, the

secretariat and the financial institution which are superfluous levels of management and

possible sources of bureaucracy; that would occasion additional expenditure in the

management of the Fund and tie down funds which could otherwise be available to the

Scheme in administration costs. Members further noted that the Fund could be

administered by existing administrative mechanisms within the PSC. The Commiuee

invoked Section 16 of the Statutory Instruments Act and requested the National Treasury

to provide its rationale for the establishment of the Advisory Board.

Chapter three outlines the Committee Recommendations. The Committee considered and

concurred with the rationale given by the National Treasury for the establishment of the

Advisory Board. The Committee accedes to the Public Finance Management (State

Officers and Public Officers Car Loan Scheme Fund) Regulations, 2015.

Senate Sessional Committee on Delegated Legislation, 2016 Page 9



CHAPTER ONE INTRODUCTION

1.1 The Public Finance Management (State Officers and Public Officers Car Loan

Scheme Fund) Regulations, 2015

The Public Finance Management (State Officers and Public Off,rcers Car Loan Scheme

Fund) Regulations, 2015 were published in the Kenya Gazette vide Legal Notice No. 195

of 2015 dated 25m September, 2015.The purpose of the Regulations is to-

1. Provide a car loan facility to state officers and public officers of the national

government to purchase a motor car as prescribed in the regulations;

2. Cater for administrative expenses of the Fund;

3. Specify the sources, object and purpose of the Fund;

4. Provide guidance on the adrninistration and management of the Fund;

5. Establish an Advisory Board to advise the Cabinet Secretary on the proper and

effective performance of the Fund;

6. Provide for the withdrawals frorn the Fund; and

7. Provide for the winding up of the Fund.

1.2 Legal Basis of the Public Finance Management (State Officers and Public

Officers Car Loan Scheme Fund) Regulations, 2015

Section 24(4) of the Public Finance Management Act, 2012 provides for the Cabinet

Secretary's power to make Regulations in the following terms:

24(4) "The Cabinet Secretary may establish a national government public frrd
with the approval of the National Assernbly."

Senate Sessional Commtttee on Delegated Legislation, 2 01 6 Page 70



1.3 Stakeholder Consultations on the Public Finance Management (State Officers

and Public Officers Car Loan Scheme Fund) Regulations, 2015

The National Treasury, by a letter dated 9m November, 2015, submitted the Explanatory

Memorandum to the Public Finance Managerrent (State Officers and Public Officers Car

Loan Scheme Fund) Regulations, 2015. The National Treasury indicated that extensive

consultations were done during the development of the Regulations with key stakeholders

and their input taken into account prior to the publication of the Regulations. Some of the

key stakeholders consulted were the Public Service Commission, Salaries and

Remuneration Commission, Teachers Service Commission, Judicial Service

Commission, Directorate of Public Service Management and Accounting Officers of

National Government.
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CHAPTER TWO COMMTTTEE SCRUTII\TY AND OBSERVATIONS

The Committee scrutinized the Public Finance Management (State Officers and Pubtic

Officers Car Loan Scheme Fund) Regulations, 2015 at the following sittings-

1. 23'd Sifting, held on 15n October, 2015;

2. 26ft sitting held on I lft November,2015;

3. 28e Siuing held on 18s November, 2015; and

4. 2nd Sitting held on 9ft March, 2016.

2.1 Committee Observations

The Committee raised the following pertinent issues-

1. Regulation 9 establishes an eight member Advisory Board that is likely to be in

favor of the National Treasury, who will have three (3) positions. Furthermore, the

parties that determine the terms and conditions of the Board are closely linked to

the Board. This therefore raises questions on the transparency capacity of the

Board and also raises doubts on matters of corporate governance. A reconstruction

of the Board may be required to enhance a neutral Board perspective and to

facilitate transparency.

2. Regulation 18 refers to the procurement of a financial institution to carry out

functions as indicated under Regulation 19. The institution is allowed to charge an

additional 2%o p.a. interest on loans to cover for managerial costs. This could raise

loan borrowing costs charged to the beneficiaries from the intend ed 3%o to 5o/o.
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3. In general, the Cornrnittee noted that the Board, the secretariat and the financial

institution are superfluous levels of management and possible sources of

bureaucracy that would occasion additional expenditure in the management of the

Fund and tie down funds which could otherwise be available to the scheme in

administration costs.

4. Noting similar funds under Parliarnentary Service Commission, Judiciary Service

Commission as well as the Central Bank scheme that are all managed by internally

set mechanisms i.e. staff and internally allocated resources; the Committee noted

there would be no need for the Board, the secretariat and even the financial

institution if there already exists a Public Service Commission (PSC), mandated to

develop human resource in the public service. Existing administrative mechanisms

within the PSC i.e. trained staff, public sector datalinformation, is an advantage

and could be used to provide a more cost effective means of administering the

Fund.

5. Under Regulation 14 on insurance in respect of motor car loan; the Advisory

Board is mandated to approve the insurance companies from which the borrower

can obtain a comprehensive motor car insurance policy. It is not expected that the

Board will have the technical capacity to review and approve an insurance

company.

o It is therefore recomtnended that the list of insurance companies be as

approved by the Insurance Regulatory Authority (K) and recommended to the
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Advisory Board and that the IRA will be mandated to inform the Board on any

changes to that list.

6. Concern was raised on whether the relevant stakeholders i.e. public officers, were

consulted in the development of the Regulations. In addition, it was noted that

some stakeholders consulted already form part of the proposed Advisory Board

such as the Pubtic Service Comrnission and the Salaries & Remuneration

Commission thus questioning the diversity of the consultation process. Lastly, it

was noted that the Judiciary Service Commission was consulted even though they

are not affected by the Regulations.

z. The penalty provided under Regulation 27 of "tmprisonment for a term of not less

thanfive years or to afine not exceeding I0 mtllion shillings" exceeds the limtts

set under Section 24(5) of the Statutory Instruments Act, 2015. However, Members

raised concern on the practicality of applying the provisions of the Act to the

offence of misappropriation of funds or assets from the Fund. The penalty

provided under the Act of a fine not exceeding twenty thousand or imprisonment

for a term not exceeding six months may be too lenient.

The Committee having taken into consideration the above observations, noted that

annulment of Regulation 9 of the PFM (State Officers and Public Officers Car Loan

Scheme Fund, Regulations, 2015 r,r,ould result in the annulment of several other

Regulations where the Board appears. Consequently, the Committee invoked Section 16
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of the Statutory Instruments Act, 2013 andrequested the National Treasury to provide the

rationale for the establishment of the Board to enable the Committee make an informed

decision before tabling its Report in the House.

2.2 Response from the National Treasury

The National Treasury via a letter dated 2nd December,2015 gave its rationale for the

establishment of the Advisory Board. The Ministry noted that whereas the establishment

of the Advisory Board would occasion additional expenditure, the National Treasury

considered the following:

i. The need to put in place a body to oversee the expenditure of the funds,

considering the large sums of money to be managed by the Fund Secretariat;

ii. To foster accountability and transparency in the management of the Funds;

iii. To ensure representation of the stakeholders as provided for in Article 201 of the

Constitution; and

iv. To ensure good governance and equity in accessing the benefits.

The National Treasury therefore noted that the benefits of establishing the Advisory

Board outweigh the expenditure on the sarne.

2.3 Committee meeting to consider the response from the National Treasury

The Committee, at its 2nd Sitting held on 9ft March, 20i6 considered and concurred with

the rationale given by the National Treasury for the establishment of the Advisory Board.
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CHAPTER TI{REE COMMITTEE RECOMMENDATIONS

The Committee accedes to the Public Finance Management (State Officers and Public

Officers Car Loan Scheme Fund) Regulations, 2015.
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I

EXPLANATTORY MEMORANDUM TO THE PUBLIC FINANCE
MANAGEMENT (STATE OFFICERS AND PUBTIC OFFICERS CAR
toAN SCHEME FUND) REGULATTONS, 2015

PART I

Name of the Statutory Instr:ment: Public Finance Management (State Officers
and Public Officers Car Loan Scheme Fund) Regulations,2Ol5.

Name of the Parent Act Public Finance lvtanagemefi Ac\ 2012 i,.,!F

Enacted Pursuant to: Section 24 of the Pubtic Finance Managemefi Ac\ 2012

Name of the Minisfiy/ Departuent: The National Treasr.rry

PART tr

The Purpose of Public Finance Management (state officers and public
Ofticers Car Loan Scheme Fund) Regulations,2015.

The purpose of these Regulations is to:
(i) Provide a car loan facility to state officers and pubiic ofEcers of the

national govemment to purchase a motor cEr as prescribed in these
regulations;

(ii) Cater for administrative expenses of the Fr:nd;
(iii) specry the sources, object and purpose of the Fund;
(iv) provide guidance on the administation and man4gement of the

Fund;
(v) establish an Advisory Board to advise the Cabinet Secretary on the

proper and effective performance of the Fund;
(vi) provide for the withdrawals from the Fr:nd; and
(vii) provide for the winding up of the Fund.

3. The Legislative Context

The Salaries and Remuneration Commission (SRC) in fulfillment of its
Constitutional mandate and in exercise of the powers conferred to it under
Article 230 of the Constitution and Section 13 of the Salaries and

(

2.
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Remuneration Ac! 2otl, set and advised on car loan benefits to all stateofficers and other public ofEcers in Kenya viae ae circular Ref. No.sRCiADlwcIR/ 1/13 vot. Itr (lzs)dared tz6oecember,20l4.

F oldgt to operationalize the provisions of this sRC circular and provide alegal framework geared towards safegrrarding *Jl**iog prudent use ofpublic resources, the public Finance ir,t-ag;*t lstate officers and pubtic
officers car Loan f"hT? Fr:nd) Regulatio;, 20li were developed pr:rsr:antto Section 24 of the public Finan; Management Ac! zoLz. The public
Finance -Ivranagem*t AS .zolz gives poi"r, io 

-ue, 
cabinet secretaryresponsible for matters relafrrg to fioro." io make fi:rther regulations on iurymatter therein It is this contsrt that the ,,The pubric Finan-ce rtirgi*rnt(state oficen and Pubtic olftcers car Loan scheme Fund) RegiTaions,2014'are made to operationulir* car loan benefits io af state officers andother public ofEcers under Section 24 of thePublic Finance Man4gement Ac!2012 by provirling a mechanism for use of tuis-rrrna ro 

"iatiorl a"Regulations are made to provide the management stnrcture of the Fgnd-

4. Policy Background.

5. Public Consultations

The constihrtion as^signed the duty to decide on the policy for setting thebenefits of State officers under the constihrtion and any other Act ofParliament' Further, the Constitution provides that benefits and allowances ofstate officers of the National Governme,nt and cor:nty govemments shall beset by the Salaries and Remuneration Comrnission. In addition, Section 24 ofthe Public Finance 
-Ivfanagement Ac! 2012 h*s assigned the duty to establishnational public firnds to the Cabinet secretary r"rpoi"iure for matters ,"iutirrg

tO finance.

$c-cgrdinelY, the National Government bas decided that the state officers andPublic Officers Car Loan Scheme shatl nepd a robust -*ug"-rot structure toensure the schemes objectives are achieved through * oprrg transparent andacco,otable mechanilr:.ft. 
-mlnagement stnrct,re has been provided for inthe Regulations. In addition, tne rria sball be uppu"uu. to state officers andother public ofEcers who are not covered by any Ltu", scheme *ortiog ut tt.

-national 
govemment level and shall not apply to ottrer public ofgcers under theNational Government working in Conshtrrtonal Commissions, roa.p."o."tofEces, state corporations *d Nutiooar sec,rity organs.

Extensive consultations were done while preparing the pubric FinanceManagement (state ofEcers and public offiters car Loan scheme F,nd)Regulations, 2015 with key stakeholders and their i"o* taken into accountbefore finalization of these Regurations. some of the key stakehorders,
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consulted were Public Service Commissiorq Salaries and Remuneration
Commission, Teachers Service Commission, Judicial Service Commissioq
Directorate of Public Service Management and Accor:nting Officers of National
Government.

6. Guidance
The National Treasury will sensitize stakeholders including Parliament State

Officers and Other Public Offlcers, accor:nting officers of Nationa] Government and

the general public, on the process of accessing the State Officers and Public Officers
Car Loan Scheme, the accountability mechanisnq the monitoring and evaluation
mechanism and the need to ensure regular reporting to Parliament.

7. lmpact Assessment

An impact assessment has not been prepared for rhis statutory instrument. @xpected
impact is, however, implied in the State Officers and Other Public Officers Car
Loan Scheme determined by the Salaries and Remuneration Commission

8. Review of the Marginalized Counties.
The National Treasury shall monitor the application of the State Officers and

Other Public Officers Car Loan Scheme. This will be done through quarterly
reports sent by the Administator of the Fr:nd In addition, the Fr:nd Secretariat

at the National Treasury will also carry out regular monitoring and evaluation
of the State Officers and Public Officers Car Loan Scheme.

National Treasury Contact Person.
The contact person at the National Treasury is the Mr. Henry Rotich, Cabinet
Secretary, or Dr. Kamau Thugge, EBS, Principal Secretary

HENRY ROTICH
CABINET SECRETARY TO THE NATIONAL TREASURY

Dote
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LEGAL NOT]CE NO. 195

THE PUBUC FINANCE IvIANAGEMENT ACT

(No. 18 of2012)

IN E)(ERCISE of the powers conferred by sccrion 24(4) of the, Public Finance Management Acq20L2, the Cabinet Secretary for the
Natioual Treasury makes the following Regulations:-

TIIE PTJBLIC FINANCE MANAGEMENT (STATE OFFICERS
AND PUBUC OMCERS MOTOR CAR I-oAN SCHEME FUND)

: REGUI.ATIONS,2oIs

Management (Statc Officers and Fublic Officers Car Lnan Scheme
Fuld) Regulations, 2015.

: 2. Ia these Regulations, unless ttre context othern ise requires-

"Accounting Officer" has the meaning assigned !o it under
section 2 of tUe Fibtic Finance Management A ct,Z0lZ;

"Accountiog Standards Board" has the meaning assigned to it
uader section 2 of the Public Finance Management Act ?012;

'Advisory Board" means the l,oans Management Advisory
Board established under regulation 9;

"beneficiary" means Srate Officers and Public Officers working
in the National Government as prescribed in regulation 31 ;

i'borrower" means a person in receipt of a loan out of the Fund;

"Cabinet Secreta4r" means ttre Cabinet Secretary for the time
being responsible for matters relating to financc;

"(hief Executive Officer" means the Chief Executive Officer of
the Fund appointed under regulation 20;

"commercial use" means any motorised road veh,icle, that by its
lype of construction and equipment is designed for, and capable of
trarsporting, goods ald services for paymeng

'fmancial institution" mcans any institution referred to in' regulation 19 identified for the pul?oses of providing financial services
to the Fund;

"financial year" means the period of twclve months ending on
the 30th June in each year;

.. i.... .,

"Fund" means the State Officers and Public Officers Car [,oan
Scheme Fund established undcr regularion 3;

Corion.

Intcrprctarion.

No. l8 of2012.

No. l8 of2012.

r :.r-..r
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"Motor car" has the meaning assigned to it under section 2 of the
Traffic Act;

"Officer administering the Fund" means a person designated as
such under section 24(5) of the Public Frnance Management Act,20L2;

"Public Officer" means an officer employed in the National
Govemment or the Public Service;

"reveDuc" has the mcaning assigned to it under sectioD 2 of the
Public Finance Management Ac\ 2012;

"State Officers" has the meaning assigned to it undcr Article 250
of the Constitution but shall not includc a statc officcr who is covered
by any public motor car loan scheme; and

"value of the loaa" the initial loan granted to a beoeficiary or any
outstanding loan balancc at any given time bcfore full loan rcpaymenL-

PART tr_ESTABLISHMENT OF TI{E FUND

3. There is established a Fund to be kno\r,n as the Starc Officers
and Public Officers Car laan Scheme Fund.

4. The object and purpose of the Fund shall be to-
(a) provide a car loan facility to state officers and public officers

of the national government to purchase a motor car as
prescribed in these Rcgulations; and

(b) cater for administative expenses of the Fund

5. The initial capital of the Fund shall be one billion Kenya
shillings appropriated by Parliament in the financial year 2014fi5 and
additional capital of the Fund shall be made in the subsequent financial
years'budges.

6. There shall be paid ino the Fund-
(a) monies appropriated by Parliament for the purposes of the

Fund;

(b) income from ioveshents made by the Fund;

(c) grants, donations, bequests or orher gifts made to the Fund;
and

(d) monies from any other source approved by tbe Cabinet
Secretary.

7. (l) Therc shall be paid out of the Fund payments in respect of
any expenses incurcd in pursua.cc of the object and purpose for which
the Fund is established.

(2) The expendiure incurred on the Fund shall be on the basis of
and limircd to annual budget estimates prepared by the officer
administcring the Fund and shall be recommcnded by the Advisory
Board for approval by the Cabinet Secretary at thc beginning of th;
frnancial year to which they rclate.

Crp.46.

No. 18 of2Ol2-

No. 18 of2012

Eltlbli3hrDat d the
Fuod.

Objca ud htrpec
of thc Fund.

Capial of thc Fund.

Soue of thc Fund.

Erpcnditurcd thc
Fund.

;
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(3) Any revision of the approved budget estimates, and of any
cost estimatc, shall be refered to the Advisory Board and the Cabinet
Secretary for approval.

8. The Officer administering the Fund, in consultation with the
Advisory Board shall develop guideiines for the proper management of
the Fund for approval by the Cabinet Secretary.

PART M_MANAGEMENT OF TIIE FUND

9. (l) There is established an Advisory Board of ttre Fund.

(2) The Advisory Board shall comprise-

(a) the Principal Secretary for the National Treasury or his or
her nominec who shall not be below Job Group 'T', who
shall be the Chairperson;

,.,.r(b) the Principal Secretary of the State
Public Service Management or

Department responsible
his or her nominee who

Guidclins on the
Fund

Estrblirhmmt ud
ompocitior cf thc
Advircry Bo!d.

Functims d the
Advimry Bord.

,.. .';.1'.,,;.:',..:'. :;.,.. ,,, Cornmission or his or her nomince who shall not be belou,

'.:t 
',f1iJ1:i 

*1 ,,:,......: , , -'. . .r,. i. . Job Group'3."; and
',]1,.;;.::t,';ril;::'..ii''i:,ii:,,:'.1;i.:l;:(f)' 

two pcrsons DomiD.atad by the principal Secretary for the

shall not be below Job Group R;

(c) the Principal Secretary of the State Department responsible
for Transport or his or her nominee drawn from t}te rclevant

, , , ,. .r . : tcchnical department deaiing with matters of motor car and' ';'. rr : : shall not be below Job Group R;

' (d) the Chief Executive Officer or Secretary, Salaries and
Remuneration Commission or his or her nominee who shall
not be below the level of a director;

(e) the Chief Executive Officer or Secretary, Public Service

' .: , . r , National Treasury who shall not be below Job Group R,
." ..,. .,.1.. ::'.".. .,. frOm fhe'DirectOrates Of-

(i) Budget, Financial and Economic Affairs; and

,'1, (ii) Adminiseadve Services'

(3) The Ctrief Executive Officer of the Fund shall be the
Secretary to the Advisory Board.

(4) The tcrms and mnditions of service of membcrs of thc

,,,nAdviqory Board and the Secrotariat shall be as determined by the1 
1f:1 i;'. :'11 ,'i 

: :l;' - .''; ,, - - cahinet secretary in consultation with the pubtic Service Commission
, .r '. ., ,',; " . . . . . and.thc Salaries and Remuneration Commission.

,., . -, ,: i: ,.:.,'.

I ..1,i, ,' .. *,1.;- . ." r . . 'i. ,',:,i "'. '.,'^'";;i .i.": 10. (1) Tbe functions of the Advisory Board shall be !o:
: , (a) process and approve loans in accordance with thc existing

i :1.:;1.,',..i:'- i .q-;.r'. . terms and conditions of borowing;
:1.:.. :,.:-r.... ..;'.... '.r i. :'i-,r ,; ,- : - :....': , ,.i..' 'i..(b) liaise with the financial institutiou !o set up a Fuad for tbe'' ' '" '"'' :' ' j disbursement of the loans;,',.'

,,,,,,:;'..1, 
:1'1.:;:, ,' :.
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(c) oversee tlte management of the Fund;

(d) monitor and cvaluate the performance of the Fund;

(e) approve annual work programmes and procurement plans for
the Fund;

(fl recommend the investment of any surplus funds not
immediatcJy required in securities approved by the National
Treasury, for the purposes of realizing the objects and
purpose for u,hich the Fuad is established;

(g) cause o be kept all proper books and records of account of
the income, expeoditure, assets and liabilities of the Fund;

(h) receive any gifts, donations, gratrts or endowments made to
the Fund;

(i) consider and recommend approval of the financial
statements to the officer administbring the Fund;

0) recommend as when required the procurement of a financial
institution to administer-the Fund on its behalf ;

' (k) perform any other functions that arc ancillary to the objects
and purpose for which the Fund is established; and

0) determine its own procedures for conduaing its business.

11. The maximum loan each beneFrciary shall be eligible to, is
set out ia the Schedule to these Regularions or as may be determined
by the Salaries and Remuneration Commission, from time to time.

'' : 12. (l) An application for a loan under these Regulations shall be

j" 
",,,,'',:,,,,

,; , .,: -1...: ''' 
" ' ,. , (4 an application form duly filled by the applicant;.....',

:. (b) a certified copy of the National Identify Card or passport of', '. '' : . the applicanti 
-

"r ':1' ' (c) ;;";y-stips for the immediate last rhree months
cert'rfied by the respective accounting officers;

: i ,:.:r:l: i !' i i:, :

C:r lou thruhold.

lru applicatioo
prcccdm

, ,:, car;

(e) a cerrified copy of the log book;
(f) a non-refundable application fees of one thousand shillings

.or as detcrmiued from
administering the Fund; and

timg to time by the ofFrccr

(g) a valuatioD report on the motor car,

(2) For the purposes of these Regulations, the value of a new
vehicle shall be as quoted on the invoice from the supplier whcreas the
value of a used vehicle shall be as determined by a report from the

,,;i'r '',
Auomobile Association
'u,iit similar matters or

Govertrment Departnent dealing
aulomobile valucr registered in

of Keny4 a
a certified

Kenya-

.' 
';;r:''i':':.';i-:i

- -:.: .,'r

', ,-, i-, '

,..i,;. :, ,
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(3) For tle purposes of these Regulations, a loan shall not be
given to a beneficiary to purchase a used vehicle that is more than eight
years old from the darc of manufachre or as may be determined from
time to time.

(4) The applicant shall bear the cost of valuation, registration and
other legal fees.

13. (1) The officer administering the Fund shall use the following
eligibiliry criteria when evaluating a loan application-

(a) first in first out principle of loan processing;

(b) applicable loan threshold for each grade of tlre beneficiary;

(c) compliance with the provisions of regulation 12;

(d) ability. to repay the loan within existing stailtcs and the
stipulated time;

(e) an undertaking by the beneficiary that the motor car shall
jointly be registered and owned for the period of the loan by
the National Treasury on behalf of the Government of Keuya
and the beneficiary until the loan is repaid in fuil by the
beneficiary;

(0 an undertaking to meet such cosB for thc purpose of
securing a motor car comprehensive insurance cover and
pay such sum of money otr or before thirfy days before the
expiry of the comprehensive motor car insurance poiicy as
may be determined by the officer administering the Fund
from time to time;

(g) no bonower shall be eligible for more than one loan at a

time from the Fund within five years; and

(h) any other conditions as may be prescribed by the officer
administering the Fund.

14. A borrower shall take and maintain a cornprehensive motor
car insurance poiicy u,ith an insurance company approved by the
Advisory Board, the cost of which shall be paid out of the Fund and
debited to the borrower's account.

15. (1) A loan approved by the Advisory Board under these
Regulations shall be released from the Fund to the bank account of the
supplier or seller of the motor car.

(2) Norwithstanding the provisions of paragraph (1), a person
disbursing the funds shall coafirm that the beneficiary has complied
with regulations 12 and 13 of these Regulations.

(3) The ofFrcer administering the Fund shall issuc a caveat
prohibiting the trausfer of the motor car and shall notify the Registrar
of Motor Vehicles accordingly.

(a) The Regisear of Motor Vehicles shall confirm in wriring to
the offrcer administering the Fund, that a caveat issued under paragraph
(3) has been entered and noled in the appropriatc motor car file or daLa

base in the registry of the Registrar of Motor Vehicles.

Eligibility qitaria

lnsumE ir Espcct
of motqslm.

Conditioro fc
disbulmqtof
Funds.
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(5) During the loan repayment period the beneficiary shall-
(a) not lease, sell or agree to sell or part with possession of the

charged motor car or any part of ttte motor car without the
prior wriucn consent of the officer administering the Fund;

(b) meet costs for the motor car comprehensive insurance cover
and pay such sum of money as may be determined by the
officer administering the Fund from time !o time;

(c) ensure that ttre motor car is not used for commercial
purposes; and

(d) maintaio the motor car in a satisfactory state of repair.

(6) AX legal documentatioa and disbursement of funds shall be
supervised by the Advisory Board.

(7) The officer administering the Fund shall be the custodian of
the-motor car log book until the loan is repaid in fuLl by the beneficiary
and thereafter the officer Administering the Fuod shat transrcr ttrl
potor 

-car 
log book !o the bencficiary io his or her name within ninety

days after full repayment of the loan.

(8) Upon receiving the motor car log book in his or her name,
the beneficiary sball sign a discharge form confirming receipt of the
motor car log book from tbe Officer Administering the Fund. 

-

16. (l) A loan advanced under rhese Regulations shall be repaid
in full within sixry moaths.

(2) The preferred merhod of loan repayment shall. be through a
check-off system or a bank standing order by thc beneficiary

(3) Notnithstanding the provisions of paragraph (l), where a
state officer or public offtcer leaves public service employment for
whatever ieason other than disciplinary grounds, the terms of th. lo*
sh6l[ lsmain in force and shall not change for the life of the loan unless
in cases of default in which case it shall revert to comroercial terms.

(4) Where a beneficiary leaves the public service on disciplinary
grounds, the terms of the loan shall convert to commercial terrns after
ninety days from the effective date of leaving thc service.

(5) Where a default occurs for whatever reason there shall be a
grace period of not more than threc months, after which the car which
is subject to the loan shall be repossessed and sold to recover the
balance of the loan-

__. . (6)_Where a repossession of a motor car occurs under paragraph
(5), the Offlrcer Administering thc Fund shall repossess thc motJr car
w1$in Wenty one working days and the motor car shall bc disposed-
off wihin ninety days from thc datc of repossession to rc@ver the loan
balance.

(7) Where a motor car has bcen disposed-off under paragraph (6)
and the amount recovercd is not sufficient to cover OL entire toan

lalan-cc, the Officer Administering the Fund sball require the loan
beneficiary to pay the difference.

lm rcpaymar
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(8) Any disposal of a motor car under paragraph (5) by the
Officer Administering the Fund shall be through a public auction or
private treaty

17. A loan granted to a member under these Regulations shall
carry an interest rate of threc per cent per annum on a reducing balance
basis which shall be retained in the Fund or such other rate as may
from time to time be deterrnined by the Cabinct Secretary in a gazetLe

notice.

18. (1) Thc Fund or where applicable, the finaocial institution
referred to under these Regulations may charge an interest of not more
than two pcrc€nt per annum of the value of loan to cover its
management costs.

(2)The interest charged under regulation 17 and l8(1) shall be
paid by thp borrower.

19. (1) Thc responsibilities of a financial institution procured
under these Regulations shail be to-

(a) maintain and operate an individual ac@unt for each
beneficiary;

(b) charge securities on motor cars acquired through loans from
the Fund so as to protect the interest of the Fund, and act as a
custodian of such charges;

(c) disburse monies for newly approved loans to various
suppliers or sellers of motor cars to beneficiaries, after the
necessary communication in writing authorizing
disbursement to them by the officer administering the Fund;

(d) pay all outgoing and issue demand notices to defaulting
borrowers through the ofhcer administering rhe Fund;

(e) issue an annual account statement to the Officer
Administering the Fund for each borrower;

(f) upon repayment of the motor car loan, interest and other
expenses which may be outstanding discharge the charge
and release the security documents to the beneficiaries; and

(g) provide quartcrly reporrc on details of recovery of thc loans
to the Officer Administering thc Fund.

(2) Thc expenses of tlre Fund Secrctariat shall be met from funds
provided by Parliamcnt for that purposc which shall includc but not
limiled to appropriations, earnings, accruals and shall not exceed five
per cent of the annual approved budget of the Fund.

20. (l) There shall be a Chief Executive Oflicer of the Fund who
shall be recruited and appointed through a competitive process subject
to the provisions of Article 234 (5) of the Constiurtion.

(2) A pcrson is qualified for appointmeot as the Chief Executive
Offlcer if the person-

Lril inteBl
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(a) is a citizen of Kenya;

(b) holds a degree in economics, finance, accounting or social
sciences from a university rccognized in Kenya;

(c) satisfies the requirements of Chapter Six of thc Constiurtion;
and

(d) has at least tcn years' experience in the relevant field.
(3) A person appointed as tbe Cticf Exccutive Officcr under this

regulation, shall serve for one term of five years, which may be
rcoewed for one further term of fivc years.

(4) The Ctrief Executive Officer shall be subject to the directions
of the Advisory Board and shall be responsible for the a"y to aay
administration of the affairs of the Fund aad the Sectetariat of the ruoi
as dclegated by the Advisory Board.

2L. (l) There shall be a Secretariat of the Fund to bc hcaded by
thc Chief Execurive Officcr.

^ . . 
(2) The compositiou of thc Secretariat shall be detcrrnined by the

Cabinet Secretary subject to Article 234 (Z) of the Constitution.

(3) The terms and conditions of service for the Ctrief Executive
officer and the Fund Secretariat shall be determined by the Cabiuet
secretary i5 sonsultrtien with the public service commission aod tbe
Salaries and Remuneration Commission.

22.. Nl receipts, eamings and accruals to the Fund, and the
balance of the Fund at the crose of each financial year, shall be retained
by tbe Fund for stict use for the purpose foi which the Fund is
established.

. 23, Subject to the provisions of the Act, any other legislation,
thc existing Governmenr Regulations and hocedures shail apily in the
administration of the Fund.

24. (l) The Ctrief Execurive Off,icer shall be designated as the
administrator of the Fund.

(2) The administrator of the Fund shall_
(a) opcn and operatc a bank account inlo which all moaies

raised under thc Fund shall bc paid in!o;
(b) operate and maintain the bank account !s thg manne; ag

prescribed by the National Treasury from timc to time;
(c) supervise and conhol the administration of the Fund;
(d) consult with the Advisory Board on matrcrs relating o the

administration of the Fund;
(e) cause O be kcpt proper books of accounts and other books

and records in relation to the Fund, of all activities and
undertakings financed from the Fund;

(D e1+"r", rign and transmit to the Audior-General, in respect
of each financial year and within tbrec months after the'end

Sc.rBtrriar d tbc
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thereof, a statement of accounts relating to the Fund and
submit a copy to the National Treasury and the statements
shall be prepared in such a manner as the Pub1ic Sector
Accounting Standards Board shall prescribe;

(g) furnish any additional information which is proper and
sufficient for the purpose of examination and audit by the

Auditor-General in accordance with the provisions of the
Public Audit Act;

(h) prepare a quarterly report on the receipts into and issues out
of thc Fund and submit it to the Cabinet Secretary for
gaz.efrerient by the lOt day of every fourth month.

(i) preparc estimatcs of revenue and cxpenditure and submit to
the Advisory Board for consideration and recommendation
for approval by the Cabinet Secretary; ;

() prepare a work plan in respect of a financial year and in
preparing this work plan they shall ensure that the work
plan:-

(i) contaius information on the financial and non-financial
performance of the Fund; and

(ii) is in a form that complies with the standards prescribed
and published by the Accounting Standards Board from
time to time; and

(k) prepare quarterly financial stalements to the Advisory Board
for onward transmission to the National Treasury.

(2) Every statement of account shall include details of the
balance between the assets and iiabiiities of the Fund, and shall
iodicate thc finaocial stails of the Fund as at ttre end of the financial
year concerned.

PART V-FINANCE AND ADMINISTRATiON

25. (l) A bank account of the Fund shall be opened and
maintained at the Central Bank of Kenya or a bank approved by the
National Treasury.

(2) The signatories to the bank account of ttre Fund under
paragraph(l) shall be the Gief Executive Officer and two other
persons authorized by the Advisory Board from amongst the staff of
the Fund.

(3) The signing instructions shall be such that the signaturc of the
Chief Executive Officer shall be maodatory on all payment chegues
and insruments intended for actual releasc of money from thc Fund,
plus any one of the other two Fund account signatories.

26. (1) AII withdrawals from the Fund shall be recommended by

.the Ctrief Executive Officcr and autirorizcd by the Advisory Board as

teflicted in the Fund's approved annual estimates of expenditure for
thatfinancial year.
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(2) AII payments made from the Fund shall be on the basis of the
approved annual estimates of expcndiu.rrc.

PART TV _ MISCELLANEOUS PROVISIONS

27. A person u,ho misappropriates any funds or assets from the
Fund, or assists or causes any persoD to misappropriate or apply the
funds otherwise than in ghs rnanner provided in these Regulations,
commits aD offeDce and shall, upon conviction, be liable to
imprisonment for a lerrn of not less than five years or to a fme Dot
exceeding ten million shillings or !o both.

28. In the event of winding up of the Fund, the cash balances
shall be transferred o the National Exchequer Account while other
assets of the Fund shall be transferred to rhe Midstry for the time
being responsible for Daters relating to finance.

29. These Regulations shall be supplemented by such
requiremeots as may be detailed in the loan application form issued by
ttre OfFrcer Administering the Fund and by the contract between the.,ri.:::.ii1. .. r ., ,:.fgpdand tlrebeneficiary..,..; ..,- r---:---.

30. The Advisory Board may from time to time recommend to
the Cabinet Scctetary any 2meDalments to these Regulations.

31. (1) These Regulations shall apply to-
(a) State OfFrcers in the national government except state

officers under the service of Judicial Service Commission
and Parliamentary Service Commission; and

(b) Civil Servants under the service of Public Service
Commission.
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SCHEDULE

I,OAN THRESHOLD FOR STATE OFFICERS AND OTHER PUBLIC OFFICERS

Beneficiaries Maximunt Car
Iaan (KSh.)

State Officers

Cabinet Secretary

Aftorney-General

Secretary to the Cabinet

Auditor4eoeral

10 million

hincipal Secretaries

Chairs and Members of Independent Commissions
Coutroller of Budget

8 million

Director of Public Prosecution 6 million
Register of Political parties

Secretari es of In dependent Consti nrti on al Commissions, Accounting
Officers/Ctri ef Ex ecuti ve Offi cers of Gov ernm ent Agencies

5 million

:. -' ..:.'.,-
.-: ! il i:,i ri:r-,
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Beneficiaries Maximrnn Car
Loan (KSh.)

Other Public Officers

Chief Executive Officers of Government Ager:cies or Organs 5 Million
Civil Service Grades S, T, U and Equivalent grades in public service 4 Million
Civil Service Grades P, Q, R and Equivalent gmdes in the public
service

3 Million

Civil Service Grades K I- M N and Equivalent grades in fte public
service

1.5 Mllion

Civil Service Grades G, H, J and Equivalent grades in thc public
service

800,000

Civil Service Grades A, B, C, D, E, F and Equivalent grades in the
public service

600,000

Made on the 8th September, 2015.
HENRY K. ROTIG{,

Cabinet Secretary Jor thc Natbnal Treasury.

pnr



MTNUTES oF TIrE 23RD srrrING oF Trrp sENATE sEssIoNAL

COMMITTEE ON DELEGATED LEGISLATION HT"LD ON TIII]RSDAY, lsm
ocrogrR zots e.r 9.oo a..pt . nv rrn zm rr.oon noanonoonn. xtcc

PRESENT

1. Sen. Judith Srjeny - Vice-Chairperson

2. Sen. Boy Juma Boy

3. Sen. Liza Chelule

ABSENT WITH APOLOGY

1. Sen. Stephen Sang

4. Sen. Daniel Karaba

2. Sen. Godliver Omondi

3. Sen. Emma l{bura

4. Sen. @r.) Boni Khalwale

5. Sen. Joy Gwendo

Chairperson

IN ATTEIIDANCE

1. Sen. David Musila

IN ATTENDANCE

1. hzfs. Josephine Kusinyi

2. Ms. Carol Kirorei

3. Ms. Grace Watru

4. Mr. James Machage

SENATE

-Legal Counsel

- Committee Clerk

- Research Officer

- Budget Officer

MIN. NO. 16212015 - PRELIMINARIES

The Vice-Chairperson called the meeting to order at 9.16 a.m. followed by a word of

prayer.

1



MIN. NO. 163/2015 - ADOPTION OF'THE, AGEIYDA

The agenda of the sitting was adopted as presented having been proposed by Seu. Liza

Chelule and seconded by Sen. Boy Juma Boy.

MIN. NO. 16412015 -CONF'IRTVIATION OF PREVIOUS MIIYUTES

The minutes of the 22"d sitting were confirmed as a true record of the prossedings after

being proposed by Sen. Liza cheLule and seconded by sen. Boy Juma Boy.

MIN. NO. 165/201s . CONSIDERATION OF THE PUBLIC FINA}ICE

I\{ANAGEMENT (STATE OFFTCERS AND pt BLIC

OFT'ICERS MOTOR CAR LOAI\ SC T,YB TUND)

REGIILATIONS, 2015

The Budget Officer gave a brief of the Public Finance Management (State Officers and

Public Officers Motor Car Loan Scheme Fund) Regulations,2OT5 as follows-

1. The regulations aim to establish a fund known as the State Officers and Fublic

Officers Car Loan Scheme Fund whose purpose shall be to provide a car loan

facility to state officers and public officers of the national government to purchase

a motor car and to cater for administrative expenses of the fund;

2. A public officer is an officer employed in the national governmenVpublic service;

while the state ofEcers, definition follows fts nasaning assigned under Article 260

of the Constitution but excludes those covered in any pubtic motor car loan

scheme;

3. The minimum capital for the Fund shall be Kshs. 1 billion appropriated by

Parliament in FY 2014/15 with additional capital made in subsequent financial

budgets. The fund shall either be domiciled at the Central Bank of Kenya or in a
bank approved by the National Treasury with signatories to either bank account

being the Chief Executive Officer (mandatory) and 2 persons authorized by the

advisory board emongst the staff.

4. The Furnd shall be managed by an 8 member (inclusive of the CEO) advisory

board whose functions shall be to process and approve lsans, oversee the

management of the fun4 monitor and evaluate the fund approve annual work
2



programs and procurement plans of the fund, recommend investneut of surplus

funds of the fund, among other functions.

5. The regulations also establishes a Fund Secretariat whose composition shall be

determined by the cabinet secretary and whose expenses shall be met out of firnds

provided by parliament but shall not be limited to appropriations, eamings

accruals and shall be limited to 5oh of the annual approved budget of the fund.

6. In applying for a loan an applicant shall pay a fee of Ksh. 1000 and the application

shall be accompanied by documents such as certified copies of the national ID or

passpor! copies of pay slips, copy of the sale agreement certified copy of the

logbook etc.

7. The maximum loan an applicant shall be eligible to shall be as indicated in the

regulation schedule, and shall be applicable once every five year. If application

successful, the loan is to be repaid in fulI within 60 montlu (5 years) at a rate of

30% per annum although the financial institution procured to operate the fund can

charge up-to of 2o/o extra on the loan to cover for fund management costs.

8. The preferred method of loan repa;m.ent system shall be tbrough check off system

of a bank standing order by the beneficiary. The terms of loan do not change if the

beneficiary leaves public senrice employment.

He noted that the Regulations are likely to have a wide rarge of effects in 3 major areas

being-

a. Promotion to the insurance sector

As a standard for qualification for the loan facility according to the regulations, a

beneficiary will be required to take and maintain comprehensive motor car

insurance.'This is likely to have positive impact on the Kenyan insurance

industry which is vital in risk management and attracting investuent into the

economy.

b. Effects on patterns and levels of vehicle importation in Kenya

3



Vehicle importation patterns in Kenya are likely to increase and stess the

existing road infrastructure already in place, and there is the possibility that new

road in-frastructural developments might not be able to cope with this growing

trend. This is likely to effect on the amount of resources allocated by county

governments to infrastnrchrre as these units might have to allocate more

resources for road maintenance and expansion.

c.

The proposed regulations are tikely to have an incremental effect on the

importation of vehicle and vehicle spare parts into Kenya. This wilt affect the

current account balance.

The following concerui were raised on the Regulations-

1. Regulation 9 on the establishment and composition of the Advisory Board, is in
favor of the National Treasury (who will have 3 seats). Further, the parties that

determine the terms and conditions of the Board are closely linked to the Board.

This would bring into question the transparency of the board and doubts on

mafiers of corporate governance. It was recommended that a relevant and

independent 3d party office also be consulted or the names be submitted to
Parlia m ent for approval.

2. Regulation 18 refers to the procurement of a financial institution that to carr5r out

functions as indicated under Regulation 19. The institution is allowed to charge

2o/o p-a- to cover managerial costs. This is expected to raise the borrowing costs

from the fund charged to the beneficiary, from the intended,3Yoto S%o.

3. The Boar4 the secretariat and the financial institution are superfluous levels of
management and possible sources of bureaucracy that will occasiou additional

expenditure in the management of the firud and tie down funds, which could

otherwise be available to the scheme, in administration costs.

4. The requirements set under Regulation 20 for one to qualiff as a CEO of the Fund

are not stringent enough for an officer who will be responsible for over I billion of
public funds and does not take full advantage of the diverse qualified personnel in

4



the country. There is need for a person with higher qualifications to administer the

Fund.

5. Members raised concern on whether the relevant stakeholders i.e. public officers

were consulted in the development of the Regulations.

6. Members also noted that there was no explanatory memorandum accompanying

the Regulations as provided under Section 11 of the Statutory Instruments Act

2013.

7. T\e penalty provided under Regulation 27 of imprisonment for a term of not less

than five years or to a fine not exceeding 10 million shillings exceeds the limits set

under Section 24(5) of the Statutory Instruments Act"2015.

Members raised concern on the practicality of applying the provisions of the Act

to the offence of misappropriation of fi:nds or assets from the Fund. The penalty

provided r:nder the Act of a fine not exceeding twenty thousand or imprisonment

for a term not exceeding six months may be too lenient.

It was agreed that the secretariat research on this matter and report back to the

Committee.

Members resolved lo request for the explanatory memorandum from the Nalional

Treasury.

MIN. NO. 166/2015 .DATE OF NEXT MEETING

The next meeting would be held on 22od October, 2015-

MIN. NO. 167l201s -anrounxnmxr
The meeting was adjourned at 9.56 a.m.

SIGNED:

DATE:
t\ e6r5
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MI TUIE,S OF THn, 26,. SITTI{G OF THE, SENAIE, SESSIONAL

CO1VI}flTTEE ON DILEGATED LEGISLA.TION EF',I,D ON WEDNESDAY,

ttm NotElmER. zots lr u.oo NooN nI tm, zM trt oon nolRnnooM.
KrcC

[(

PRE,SENT

1. Sen. Stepham Sang

2. 'Sen. Judift Srjeny

3. Sen. BoyluocaBoy

4. Sen- Liza Chelule

5. Seo- Emma Mbura

6. Sen- Daniel Karaba

- Chalperson

- Vice-Chairperson

SENATE

- Legal Counsel

- Commiuee Clerk

- Budget Officer

I. Sea- Godliver Omondi

2. Sen- (Dr.) Boni Khalwale

3. Sen Joy Crwendo

TN ATTENDANCE

1. Ms. Josephine Krxinyi

2,. Ms. Carol Kirorei

3. lt4r. Jamas Machage

Nm{. NO. 178tZOr5 PRELIMINARM,S

The Vico-Chairperson oalled the meeting to order at L2.12 p.m- followed by a word of
pray€f

MIN. IYO. 17912015 . ADOPTION OF THE AGENDA

The 4enda of ee sitting was adopted as presented baving been proposed by Sen. F.mma

lvfbura md seeo,nded by Seo Liza CHB]g.

t
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MIN. NO. 180/2015 COMIRIUATION OF PREVIOUS MINUIE,S

The minutes of the 256 sitting we,re coofirmed as a tnre reco,rd of the proceedings after

beiry proposed by Sen. Liza Cheltrle and secoffi by sen. Jdith sijeny.

MIN. NO. 181/2015 - CONSIDERATION OF IEE PUBLIC F"INANCE

MANAGEMENT (STATE, OF'EICERS AND ptlBLrC

oFFTCERS MOTOR CARLOAT{ SCHEME FUND)

REGIILITTONS, 2015

Mennbers were informed that the National Treasury had submited the Explanatory

Memormdtrm to the &#tic. Finmce Management (State Officers and Pubtic Officers

. Motor Car Loan Scheme Frrnd) Regulations , 2015. The Eryhnatory memorandum

corttair€d trc purposc of the Regutations, tbre lElishtive eontext md,policy backgroild.

It firrther stated &at extensive consuttatioDs were done during tre development of the

Regulatioffi wie key stakebolders afid trreir input ta&en into acconrrt before fin*li.ation

of the Regulations. Among the stakeholders consulted were &e Public Senrice

Comissiott, Salaries md Re,mrmeration Comission, Teacfuers Service Comissior,
Judicial Service Commissioq Directorate of Public Service Management and Accormting

Offi.cers ofNatiooal Governmenl

Members raised the following concen$-

t. Some stakeholders comulted already form part of tre proposed advisory board

such as; the Public Service Qsmmission, Salaries & Remuneration Commission

etc. thus questioning &e diversity of the comultatio,n proaess.

2. Under Regulation 9, the Commiuee noted. that tre Board, the secretariat and the

financial iustittrtion are superfluous leveh of mmagement and possible sources of
bureaucracy that will occasion additional expenditure in the menagement of the

Fuud ard tie doum fimds, which could otherwise be aveilable to the schemq in

administration costs.

3. Noting sirnilarfimds rmder Parliamentary Service Commissionr, Judiciary Service

Commission as well as the Central Bank scheme tbat are xll panaged by

2
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set mechanisms i.e. staff and internally allocated resources; the Committee noted

there would be no need for the Board, the secretariat and even finzrtcial institntion

if there already exists a Public Service Commission (PSC), mandated to develop

htrman rssourcein tbe prblic senrice. Existitg adrniniseatire mechanisms within

the PSC i.e. trained sta€ public sector data/information, is an advantage and could

be rrsed to providr a morg cost'effective mffis orf admfuristerfuB the Ftmd.

4. Under'Regulation 14 the Committee recomm:nded that the list of insurance

compafiies be as approved by es Insuranee Regulatory Authority (K) *d
recommended to the advisory board and that the IRA will be mandated to inform

''-!9't'
&eb,ffid or ary oh4rges totbat list.

MIN. NO. 182/2015 .A]YY OTHER BUSINESS

Prreedrre ofproeessirtg Re$*atioo6 ir fts Semte

Members raised concern on the procedure used in processing Regulations in the Senate

after the tabtiry cf 6,e Committee Report; and &s delays eamed in tlispeming

Regulations. The Committee resolved that the procedure for. considering Commiuee

Reputs ort Regulations should be ur$ently reviewed-

MIN. NO. 183/2015 DATE, OF NEXT MEETTNG

Tbre next me*ing would be held on t2* Norrember,}Oll.

MIN. NO. 184/2015 .ADJOURIYMENT

Themeeting was adjourned at 1.00 p:m.

SIGNED:

(cEAIRPERSON)

DATE:

I Itg I.t 0tJ
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IflNUTES OF THE 28O SITTING OF TIIE SENATE SESSIONAL

COMMITTEE ON DELEGATED LEGISLATION HELD ON WEDNESDAY,

18m NownmrR 2ots ar tz.oo lvooN II,{ run zM rlooR no,mnnoopt.
KICC

PRESENT

1. Sen. Judith Sijeny

2. Sen. Godliver Omondi

3. Sen. Boy Juma Boy

4. Sen. Liza Chelule

5. Sen. Daniel Karaba

Vice-Chairperson

ABSENT WITH APOLOGY

1. Sen. Stephen Sang

2. Sen. Emma Mbura

3. Sen. @r.) Boni Khalwale

4. Sen. Joy Gwendo

- Chairperson

IN ATTENDANCE SENATE

1. Ms. Josephine Kusinyi

2. Ms. Carol Kirorei

- Legal Counsel

- Committee Clerk

( MrN. NO. 189/201s . PRELIMINARIES

The Vice-Chairperson called the meeting to order at 12.05 p.m. followed by a word of
prayer

MIN. NO. 190/2015 - ADOPTION OF THE AGENDA
The agenda of the sitting was adopted as presented having been proposed by Sen. Daniel

Karaba and seconded by Sen. Judith Sijeny.

- CONFIRMATION OF PREVIOUS MINUTES

1

MIN. NO. 191/201s

(
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i. The minutes of the 21't siuing were confirmed as a true record of the proceedings

after being proposed by Sen. Godliver Omondi and seconded by Sen. Boy Juma

Boy.

ii. The minutes of ttre 26e sitting were confirmed as a true record of the proceedings

after being proposed by Sen. Daniel Karaba and seconded by Sen. Judith Sijeny.

iii. The minutes of the 276 sitting were confrrmed as a tnre record of the proceedings

after being proposed by Sen. Judith Sijeny and seconded by Sen. Daniel Karaba.

MIN. NO. 19212015 - MATTERS ARISING FROM PREVIOUS

MIIYUTES

i. Under Min. No. 181/2015

It was noted ftaf aprtlment of Regulation 9 of the PFM (State Officers and Public

Officers Car Loan Scheme Fund, Regulations, 2015 would result n the annuhnent of

several other Regulations where the Board appears. In light of Section 16 of the Statutory

Instruments Act which requires the committee to confer with the regulation making

authority before tabling its report, the Committee resolved to communicate to the

National Treosury requesting for the rationale for the establishment of the Board to

enable the Committee make an informed decision.

MIN. NO. 193/2015 . CONSIDERATION AND ADOPTTON OF TIIE

REPORT ON ilTT, BASIC EDUCATION

REGULATIONS, 20t5

Members were taken through the Report on the Basic Education Regulations, 2015. The

following was noted-

1. The issues raised by stakeholders on the Regulations were mainly proposed

amendments to the Regulations, while the Committee does not have the mandate

to amend Regulations. Further, annulment of the provisions would result in a loss

of content of the Regulations.

2. Following deliberations, Members resolved to annul Regulation 30 and Regulation

84.

2
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3. The Committee further recorrmended that the Ministry of Education, Science and

Technology should consult further with the stakeholders in the education sector

with a view to asrend the provisions of the Basic Education Act No. 14 of 2013 to

incorporate their proposals.

Members adopted the Report as presented with the addition of the annulments in Chapter

4-Committee Recommendations.

MIN. NO. 19412015 .AI\-Y OTIIER BUSINESS

i. Foreign Visits

Members queried on the status of proposed foreign visits. The meeting was informed that

feedback was yet to be received from the Ministry of Foreign Affairs and International

Trade.

ii. Communication Authority of Kenya Regulations on Cyber crime

Members sought to know whether they were transmitted to the Senate and committed to

the Committee. The meeting was informed that the Regulations had not been transmitted

yet. The secretariat was tasked to tack whether the Regulations were transmitted to the

Clerk of the Senate.

iii. Meeting with Counties

Members were reminded of the meeting with the counterpart committees of the County

Assemblies of Bungoma, Kilifi, Siaya, Embu, Meru and Tharaka Nithi scheduled to be

held on Thursday, November 19,2015 at the Mini Chamber, County Hall.

MIN. NO. 195/2015 .ADJOI]RNMENT

The meeting was adjoumed at L2.40 p.m.

SIGNED

(cHATRPERSOT9
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MINUTES oR TIrE 2M sITTING oF THE sENATE sEssIoNAL coMwIrrrEE
oN DELEGATED LEGISLATION ImLD ON WEDNESDAY, 9o MARCH, 2Ot6

AT II.OO A.M. IN ROOM 302. THIRD FL@

PRESENT

1. Sen. Stephen Sang

2. Sen. Judith Srjeny

3. Sen. David Musila

1\BSENT WITII APOLOGY

1. Sen. StewartMadzayo

2. Sen. Emma Mbura

3. Sen. Joy Gwendo

4. Sen. Godliver Omondi

5. Sen. Hosea Onchwang'i

6. Sen. Daniel Karaba

N{ ATTENDAN.CE

l. Ms. Josephine Kusinyi

2. Ms. Carol Kirorei

3. Mr. Humphrey Ringeera

4. Ms. Grace Wahu

Chairperson

Vice-Chairperson

SENATE

- Legal Counsel

- Committee Clerk

(

- Research Officer
' - Research Officer

llftld NO. 10/2016 - PRELIMINARIES

MIN. NO. 11/2016 - ADOPTION OF THE AGENDA

The agenda of the sitting was adopted as presented having been proposed by Sen. Judith

Sijeny and seconded by Sen. Daniel Karaba.

t

,.,,t.'i

L

The meeting was called to order at 11.15 a.m. followed by a word of prayer.
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MIN. NO. 1212016, : - g9NT,IRMATION OF'pREVIOUS nnnrurrs
i' The Minutes of the l't Sitting were confirmed as a true record 

"f 
th";;;.ot*,

after being proposed by Sen. Judith Sijeny and seconded by Sen. David Musila.
ii' The Minutes of the ls Joint sitting with the standing committee on Finance,

Commerce and Budget were confirmed as a true record of the proceedings after
being proposed by Sen. David Musila and seconded by Sen. Judith Srjeny.

MIN. NO. 13/2016 - STUDY YISIT BY THE COMMITTEE ON
SCRUTINY OF' SI]BORDINATE LEGISLATION,
GAUTENG PROVINCIAL LEGISLATURX, SOUTH
AFRICA

The meeting was rnforrned of a request for a study visit by the committee on scrutiny of
Subordinate Legislation of the Gauteng Provincial Legislature, South Africa. The pgrpose
of the visit is to meet the Committee on Delegated Legislation to learn more about the
scrutiny of subsidiary legisration and to share experiences.

Members resolved to host the Committee on Scrutiny of Subordinate Legislation in
Mny, 2016' ft was further resolved thol four (4) counterpart committees from the
County Assemblies be invitedforfurther interactions and sharing of experiences.

MIN' No' 1412016 , - Tm PUBLIC FINANCE MANAGEMENT (srATE
OF'F'ICERS AND PUBLIC OFFICERS CAR LOAN
crmME ruND) REGULATTONS, 2015

Members were briefed on the response from the National Treasury on the rationale of the
establishment of the Advisory Board. It was noted that whereas the establishment of the
Advisory Board would occasion expenditure, the National Treasury considered the
following:

i' The need to put in place a body to oversee the expenditure of the funds,
considering the large sums of money to be managed by the Fund Secretariat;

ii' To foster accountability and transparency in the management of the Funds;
iii' To ensure representation of the stakeholders as provided for in Article 201 of the

Constitution; and
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iv. To ensure-good go\rernance'and equrty in accessing the benefits.'

The National Treasury therefore noted that the benefits of establishing the Advisory

Foltowing deliberations, Members were in concurrence with the National Treasury?s

rationale for thq establighment .9f thg Advisqry Board . . Membets. acceded to the

Regulations and tasked the Secretariat to Jinatize the reportfor tabling in the House.

MIN. NO. 15/2016 - THT, PI]BLTC FINANCE MANAGEMENT

(cotiNTY GOVERNMEND REGULATIONS, 2015

el briefed Members on the Joint meeting with the Standing Committee,The Legal Couns

on Finance Commerce and Budget. The following issues "were raised by the County

Assemblies Forum (CAF):

i., Regulation 25: Capping of the county assemblies budgets atTo/o of the total

budget of the county government or double the personnel and emoluments

whichever is lower,

ii, Regulation3.]:Reduging the role of county assemblies in budget making by

fimiting its power to amend only lohof the Vote as contained in the County

The Comqrttee was in concurrence with the CAF position on the two Regulations, and

noted that at a meeting with the National Treasury, it was agreed that the two provisions

be amended. However, the National Treasury repubtished the Regulations without

incorporating the proposed amendments.

It ias agreed that the Chairperson liaise with the Choirperson of the Standing

Commilree on Finance, Commerce and Budget towards annulment of the Regulations.

MIN. NO. 16/2016 MEETINGS WITH COUNTIES AND COI,TNTY

VTSITS

Members were presented with a schedule of all counties visited (9), meetings with

counties (17) and pending counties (21). Members agreed as follows:
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Kiambu, Nyeri and
.,),"Clusterwould undertake county visits toThe Committee

I

t

NyandqruaCountiesinApri1,2o|6d}'i"ettrerecessperiod.

2. t1de Committee will host four (a) Counties for 
"aparity 

building and sharing

experiences in Muy, 2016 at a joint meeting with the Committee on Scrutiny of
Subordinate Legislation, Gauteng Provincial Legis lature, S outh Africa.

a

-/

MIN.

SIGNED:

DATE:

. DATE OF NEXT MEE G

MrN. NO. 18/2016

The meeting, was adjoumed
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