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CHAPTER 1

I.O PREFACE

l.l Establishment and Mandate

l. The Constitutional Implementation Oversight Committee (CIOC) is a National

Assernbly Select Comrnittee constituted under Section 4 of the Sixth Schedule to the

Constitution of Kenya. The Conrmittee is responsible for overseeing the

implementation of the Constitution and among other things-

i. Receive regular repofts from the Commission on the hnplementation of the

Constitution (CIC) on the implementation of the Constitution of Kenya,

2010 including reports concerning: -

(a) the preparation of the legislation required by the Constitution and any

challenges in that regard;

(b) the process of establishing the new commissions;

(c) The process of establishing the infrastructure necessary for the proper

operation of each counfy including progress on locating offices and

assernblies and establishment and transfers of staff.

(d) The devolution of powers and functions to the counties under the

legislation contemplated in section l5 of the sixth Schedule;

(e) Any impediments to the process of implementing this Constitution.

ii. Coordinate with the Attorney-General, the Commission on the Implementation
of the Constitution and relevant Parliamentary committees to ensure the
tirnely introduction and passage of the tegislation required by the
Constitution; and

iii. Take appropriate action on the reports including addressing any problems in
the irnplementation of the Constitution.

1.2 Committee Membership
2. The Committee was constituted in December, 2017 and consists of the following

Members:

Hon. Jeremiah Kioni, M.P (Chairperson)
Ndaragwa Constituency

Jubilee Party

5lr'age



Hon. George Opondo Kalutna (Vice Chairperson)
I-lomabay J'own ConstituencY

0ranse mocratic Movemen t Partv

Orange Democratic Movement PartYI-lon. (Dr.) Naorni Shaban, MP

Taveta ConstituencY
Jubilee Party

FIon. Yusuf Hassan, MP
Karnukunj i ConstituencY
Ju Partv

Hon. Raphael B.S. Warrjala, MP

Budalangi ConstituencY
Orange Democratic Movcment PartY

Hon. Dr. Christine Ornbaka, MP

Siaya County
Oranse ratic Movement Partv

Hon. Charles Gimose, MP
MP for Hamisi ConstituencY

FORD Kenva Partv

Hon. Torr J. Kajwang, MP
Ruaraka ConstituencY
Orange Democratic Movement Partv

Hon. Purity Ngirici, MP
Kirinyaga Courrty
Jubilee Partv

Hon. Peris'fobiko, MP
Kaj iado East Constituency
Jubilee Partv

Ilon. Anthony Oluoch, MP
Mathare ConstituencY
Or:rnse mocratic Movem ent Partv

FIon. Joash Nyamoko, MP
North Mugi rango ConstituencY

Jubilee Partv

Hon. Bernard Okoth, M.P
Kibra ConstituencY

Horr.Abdi Shurie, MP
Balarnbala County
Ju Partv

Hon. (Col.) Geoffrey King'ang'i, MP
Mbeere South ConstituencY

.Iubilee Partv

Hon. Simon Ng'ang'a King'ara, MP

Ruiru Constituerrcy
Jubilee Partv

I lon. Catherine Warnbiliarrga, M.P

Bungoma County
FORD Kenva Partv

I-lon. Moses Kirirna. MP
Central lmenti ConstituencY

Jubilee Partv

I-lon. Daniel Rono, M.P
Keiyo South ConstituencY
ubilee P:t

Hon. Didmus Wekesa Barasa, MP

Kimilili Constituency
Jubilee Partv

Ilorr. Japheth Mutai, MP
Bureti Constituency
Jubilee Party

Florr. Fabian Muli. MP
Kan gundo ConstittrencY
Muunsa no Partv

I-lon. Halima Mucheke, M.P
Norninated Member
Jubilee Party
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Mr. Edward Libendi Senior Legal Counsel & Clerk of the
Committee

Ms. Christine Odhiarnbo Legal Counsel I

Ms. Mary Luka Lemerelle Clerk Assistant III

Mr. Allan Gituku Commissionaire

1.3 Committee Secretariat
3. The Committee's secretariat comprises of the following officers:-

1.4 Adoption of the Committee Report

4. We, the Members of the Constitutional Implementation Oversight Committee have,

pursuant to Standing Order 199, adopted this report and affix our signatures to affirm our

approval and confirm its accuracy, validity and authenticity as per the attached list

(Annexure 3).

Constitutional Implementation Oversight Committee Report on Consideration of the
Referendum Bill, 2020.

7



CHAPTER 2

2.0 INTRODUCTION AND BACKGROUND

2.1 Background

5. The Constitutional Implementation Oversight Committee is mandated by section 4 of the

sixth schedule of the Constitution to prepale any legislation required to irnplement the

Constitution and address any in-rpediments to the process of implernentation of the

Constitution of Kenya.

6. 'fhe Committee in the execution of its mandate undertook the task of aurditing the

Constitution, statutes enacted to operationalize the Constitution and existing government

policies to establish the status of implernentation of the Constitution and any gaps

existing in the Constitution that could be harnpering implernentation or impediments to

full realization of the letter apd spirit of the Constitution.

7. The Committee ir-r auditirrg the status of implernentation of the Constitr,rtion received and

considered submissions from various actors involved in implementatiou of tlie

Constitution and iclentified several gaps that needed constitr:tional amendments and

various laws that needed to be enacted or amendecl to tnake them consistent with thc

Constitution or to bring into effbct sorne articles of the Constitutiorr.

8. The Committee noted that some of the proposed amendments to the Constitr'rtion related

to matters contained in Article 255 of the Constitution that require to be approved by a

Ref-ere6dum, while there was no comprehensive law governing the process of conducting

a referendum in Kenya other than the general provisions in Article 255(2) of the

Constitution and a few provisions in the Elections Act, 201 1.

8 C o ns t itttt ional Imtrtle me nta t io n Ov er s
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9. J'he Committee also interacted with officials of the Thirdway Alliance Party of Kenya

that had developed a Constitutional amendment Bill (popularly known as "Punguza

Mzigo"), thror"rgh a popular initiative, by collecting the required one million signatures.

During this interaction, the Committee noted that the process of amending the

Constitution by popular initiative as contained in Article 257 of the Constitution did not

have elaborate provisions on verification by the IEBC of the signatures collected by the

promoters; the procedure to be followed in consideration of the Bill by county assemblies

including the threshold for voting, and what is communicated to the Speakers of
Parliament after the County Assembly process the draft Bill and the legal timelines.

10. The Committee therefore in a bid to address the above issues among others, drafted the

Referendurn Bill, (National Assernbly Bills No. ll),2020 as a Committee Bill sponsored

through its Chairperson, Hon. Jeremiah Kioni, M.P. The Bill was published in the Kenya

Gazette on 8tl' May,2020 as (National Assembly Bills No. ll of 2020). It was introduced

in the National Assembly through First Reading on 2nd June, 2020 and was subsequently

cornmitted to the CIOC for facilitation of public participation and reporting to the House,

pursuant to provisions of Standing Order 127 (3) and (6).

9 Const itutional Implementation Oversight Committee Report on Consideration of the
Referendum Bill, 2020



CHAPTEIT 3

3.0. HIGHLIGHTS OF THE REFERENDUM BILL, (NATIONAL ASSEMI}LY BILLS

NO.ll),2020

I l. The principal object of the Bill is to provide flor tlie procedure of the approval of an

amendment to the Constiturtion of Kenya by a ref'erendum, the condr-rct of a ref'erendr'rnt.

referendum petitions and conseqr-rential amendments to the Elections Act. No. 24 of 2011

which currently provides for the conduct of a referendum. It further seeks to provide for

the procedure for amendment of the Constitution by popular initiative as provided under

Article 257 of the Constitution.

12. Below is a highlight of the provisions containcd i1 the Bill:

3.1. PAIIT I- PRELIMINARY

13. The objects of the Bill inclucle,:

(a) provide for the procedure fbr the approval of an amendment to the Constitution by a

ref'erendum;

(b) provide for the procedure for amendrnent of tl-re Constitution by popular initiative:

and

(c) provide for the mechanisms lor challenging the conduct and results of a ref'erendum

through referendum Petitions;

3.2. PART II _ AMENDME,NT OF THE CONSTITUTION BY POPULAR

INITIATIVE

14. Article 257 of the Constitution provides a rnechanism fbr the people of Kenya to initiate

an amendment of the Copstitution through a popLrlar initiative by collectirtg at least one

10 C o ns t ilut io nal Imple me n t al i o n Otte
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million signatures in support of the amendment. This part provides in detail the process

to be followed by promoters of the popular initiative drive, from the time of developing

the draft Bill, collection and verification of signatures and processing of the Bill through

county assemblies and Parliament.

15. The Independent Electoral and Boundaries Commission (IEBC) is charged with the

responsibility of assisting the promoters in redrafting the Constitutional (amendment) Bill

to meet the format required in law and in verification of the signatures of the registered

voters who signed in support of the proposal within ninety days of receipt of the draft

Bi[.

16. The Independent Electoral and Boundaries Commission after verifying that the draft Bill

and the accompanying signatures meet the requirements of Article 257 of the

Constitution, it is required to submit the Constitutional (amendment) Bill to all the

County Assemblies for consideration. The County Assemblies have a maximum of three

months of receipt of the Bill to consider the draft Bill and communicate to Parliament

their verdicts.

17. The County Assembly is required through the chairperson of the relevant committee, to

introduce the draft Bill in the Assembly fbr consideration as a Motion. The County

Assembly can only approve or reject the Bill as it is, and is not allowed to amend the

draft Bill. The threshold for approval is by a simple majority of the Members of the

County Assembly.

18. Where a County Assembly approves the draft Bill within the period specified above, the

Speaker of the respective County Assembly is required to communicate to the Speakers

of the two Houses of Parliament by delivering a copy of the draft Bill together with a

certificate that the county assembly has approved the Bill

LL Constiltttional Implementation Oversight Committee Report on Consideration of the
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19. The Bill shall be ir-rtroduced in tl-re two l-louses of Parliament lbr consideration if it has

been approved by at least twenty fbLrr (a rnajority) county assemblies, within fourtecn

days of such approval. Once the draft Bill has been passed by a rnajority of the cotrnty

assemblies, the said Constitutional Amendment Bill will be considered passed by

Parliament when supported by a majority of the members of each House of Parliament.

Such a Bill when rejected by either Llor-rse of Parliament is required to be sr,rbmitted to the

people through a ref-erendum and cannot lapse or be def-eated in Parliament.

20. The Bill proposes that the chairperson of the relevant committee of each House o1'

Parliament shall be the one to introduce the Bill in the respective I-Iouse.

3.3. PART III-CONDUCT OF A REFEITBNDUM

21. The Bill proposes that the Independent Electoral and Boundaries Commission (IEBC)

shall conduct a national ref'erendum for approval of the Constitutional (arlendnient) Bill

within ninety days of receipt of communication from the President to do so if the Bill

relates to matters under Articlc 255(l) of the Constitution or one or both Houses of

Parliament have tailed to pass a Bill bror,rght through a popr,rlar ir-ritiative under Article

257 (10) of the Constitution.

22. The IEBC is required to pr-rblish in the Kenya Gazette, the Referendr,rm Question within

seven clays of receipt of the notice/request to conduct a relerendum above. develop alid

assign symbols fbr each answer to a Question so developed.

23. The Bill proposes that the IEBC shall within tburteen days of' pr-rblicatiori of the

Referendurn Question, publish in the Kenya Gazette a notice of holding a referendum,

which notice shall specily the fbllowing:

a) The Question to be determined;

L2 Constitutional Intplententalion Oversight Contmillee Report on ()onsiclererlion o./ the
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b) The symbol assigned to each answer to the Referendum euestion;

c) ]'he day on which a Ref'ererrclum is to be held and the polling times;

d) The deadlir-re for registration of the Refbrendum committees; and

e) Tlie campaign period for those in support of and those opposed to the referendum,

24"lhe Bill proposes that the IEBC shall upon issuance of the ref'erendum notice, suspend
the registration of voters and it is further given the mandate of conducting voter and civic
education.

25''fhe Bill proposes that the answerto the Referendum Question and which voters will be
required to choose fi"om shall eitlier be ,,yes,, or,,No,,.

3.4. PART IV-MATTERS PRELIMINARY TO REFERENDUM

26' This Part provicles for appointment of officers to assist the IEBC to conduct the
Ref'erendum, the persons entitled to vote at a Referendum and the identification
documents to present cluring voting, the designation of polling areas, establishment of
Referendum comrnittees and qualifications for registration and deregistration of the
Referendum Committees and appointment of Agents of the Referendum Committees and
their roles.

27 ' Thrc Bill proposes that the IEBC shall appoint a returning officer for each constituency
and other referendum oflicers as it may deem necessary. It further empowers the
returning officers to appoint presiding and deputy presiding officers for each polling
station.

28' l'he register ol voters prepared fbr use at a General Election is the register that will be
r"rsed dr.rring the referendurn.

13 Co ns I i I u t io na I I mple me ntat io n
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29. A person who wishes to vote at a ref'erendum will be reqr-rired to produce their

identification card or valid Kenyan passport fbr identiilcation pr"rrposes'

30. The IEBC is required to divide each constituency into polling areas. designate polling

stations for each area, assign a distir-rguishing nurnber or letter to each polling area and

publish such information in the Gazette'

31 . 'fhe Bill proposes that a person or persons ir-rtending to campaign fbr or against a

Referendum Question shall appty to the IEBC to form one national ref'erendum

committee and one referendum committee in each coustituency fbr each question to be

deterrnined during a referendum'

32. The IEBC shall register a referendum committee where the commission is satisfied that

the applicant adequately represents those campaigning for a particular oLltcome and the

name of the committee does not resemble the name of another committee or a registered

political PartY.

33. Each referendum committee is requirecl to appoint a chief agent before being registered

who will represent the candiclate at the polling station and witness opening and closing of

ballotboxesandthevotingtakingplaceatthepollingStations.

34. Carnpaigns for or against the referendum question are required to be suspended twenty-

four hours before the start of the voting'

3.5.PARTv_voTINGANDREFBRENDUMRESULTS

35. This part deals with tlie actual process of voting at the ref'erendr-rm, the method of votir-rg

to be applied, right to vote by Kenyan citizens out of the cor'tntry. those with disabilities

a,d those in prisons, accreditation as ref'erendum observers and the roles of the observers'

L4 Co n.t t itut io n al ImPle mentat io n Oversight Committee RePorl on Consideration of the
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declaration of constituency referendum results by the returning officers, transmission of
results to the IEBC and tallying and declaration of results by the IEBC,

36. l'he Bill provides that voting at the national referendum shall be by secret ballot and that

the ballot paper shall contain the referendum question stated in both English and

Kiswahili.

37. The IEBC is required to make special provisions for Kenyan citizens who are not able to
vote like the others e.g. those out of the country, those in hospitals, those in prisons, the

disabled persons, expectant mothers and those leading nomadic life to vote.

38. Any person or group requiring to participate as referendum observers are required to
apply for accreditation with the IEBC at least two months before the referendum date.

The accredited observer is required to submit their observation report not later than six
months after the date of announcement of the referendum results.

39' The Returning officer shall after receiving results from the polling stations in a

constituency, verify the results and publicly declare to the persons present the results of
the referendum and the side that has won in that constituency and thereafter transmit the

same results to the IEBC.

40. The Commission after receiving results from all constituencies or if in the opinion of the

Commission, the results that have not been received would not make a difference to the

results of the referendum , may declare the results of the referendum.

4l . The Commission is required within forty eight hours from the close of the final polling in
the referendum, annollnce to the public the results of the referendum and declare whether

or not the amendment to the Constitution has been ratified and publish in the Gazette a

certificate declaring whether or not the amendment to the Constitution has been ratified.

15 Const itul ional Implementat ion Overs
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3.6. PART VI _ TTEFERENDUM PETITIONS

42. This part deals with the mechanisms with whicli persons aggrieved with the conduct,

results and validity of the ref'erendr.rm can seek redress in the court, the duration of

consideration of the petitions and the decisions the courts can make'

43. Tlre Bill proposes that any of the fbllowing persons has loctts stundi and ctru flle a

petition against the referendum results:

a) Any person who voted or had a right to vote in a constituency, If the petition concerns

referendum results from that constituency;

b) Any person who voted or had a right to vote at the referendum, il'the petition is to

challenge the declared retbrendr-rm results'

44.Thereferendum petition will be presented on any of the following grounds:

a) On the result of the voting in all the constituencies or in any one constituency that

there were corrupt practices in relation to the voting or there was an error or

misconduct on the part of a ref-erendurn otficer; and

b) In respect of the declared result of the ret-erendum that there was an error in the

counting or tallying of the votes cast'

45. The petition will be considered if it is trled within twenty one days of tlie publication ol'

the referendum results in the Gazette and shall be heard and determined withirr six

months from the date of presentation of a petition by a ber-rch ol'three jrrdges appointed

by the Chief Justice.

46. 
.fhe petitioner is required to serve all the respondents to the petition either personally or

by advertisement in a newspaper with national circulation within seven days of filing'

16 C o ns t itt tl ional lmplentenl a I ion Ot,ersight Comntiltee Report on Con'tideration o./'rhe
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47. Where there are more than one ref.erendum petitions filed, the Registrar of the High Court

is required 1o makc a list of all the rcf'erendum petitions flled in the order in which they

wcre filed and unless the High Court orders otherwise, they will be tried in the order in

which they appear on the Rcgistrars list

48. A petitioner is required to deposit one million shillings as security for costs of a petition

within ter-r days of presenting the petition, failure to which the petition shall be struck out.

49. The High Court may order any person who appears to the court to be concerned or

aff'ected by the ref'erendunr petition to attend as a witness and be examined and may on its

own motion or upon application by a petitioner during the hearing, order for a scrutiny of

the votes.

50. The Bill further proposes that at the conclusion of the hearing of the referendum petition

challenging the conduct or reslllt of a referendum, the High Court may dismiss the

petition, declare the referendum to be void following which the Commission shall

conduct a fiesh referendum within ninety days or uphold the petition in whole or in part.

5l . After the verdict of the High Court, the Registrar of the Fligh Court is required to submit

to the IEBC a certificate under the Registrar's hand communicating the verdict of the

court and the Commission sliall thereafter declare and publish the result of the

ref'erendum in the Gazette, which declaration sliall be final.

3.7, PART VII _ MISCELLANEOUS

52. fhis part provides fbr offbnces committed by a ref-erendum officer or any other person

having a duty to pertbnn a certain act and fails to so perform and prescribes the penalty

fbr the offence to be imprisonment fbr a term not exceeding six months or a fine not

exceeding two hundred thousand or to both.

Implemenlalion Oversight Committee Report on Consideration of the
Re/brendum Bill, 2020



3.8. PART VIII - PROVISIONS ON DELEGATED POWERS

53. This part gives the Independent Electoral and Boundaries Commission (IEBC) powers to

make regulations touching on the following:

a) Governing verification of registered voters and signatures:

b) Governing the composition and registration of referendum committees;; and

c) Generally for carrying out the provisions of this Act.

3.9. PART IX - CONSEQUENTIAL AMBNDMENTS

54. This part contains certain provisions of the Elections Act, 201 I tl-rat addressed conduct of

a national referendum but whicli were not comprehensive and have been incorporated in

the Referendum Bill, 2020 and therefore are being proposed fbr deletion to avoid

replication.

18 Constitutional Implementation Oversight Commiltee Report on C'onsidercrtion of the
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CHAPTER 4

4.0, PUBLIC PARTICIPATION IN CONSIDERATION OF THE BILL

4.1. Legal framework

55. Article I l8 (l) (b) of the constitution of Kenya provides as follows-

"Parliament shall facilitate public participation and involvement in the legislative and other

business of Parliament and its Committees ".

56. Standing Order 121(3) as read together with Standing Order 127 (6)(a) requires the Select

Committee to which a Bill is committed to facilitate public participation and in so doing

to take into account the views and recommendations of the public when the Committee

makes its report to the House.

57. In line with the Constitution and Standing Orders, the Constitutional Implementation

Oversight Committee, in the local daily newspapers of 7ft April, 2020, invited the public

to make written submissions on the Bill. The Committee also invited certain specific

institutional stakeholders it considered important in implementation of the Bill to send

written submissions and appear and make oral clarifications on the Bill. The Committee

did not undertake public hearings on the Bill because of the restrictions on public
gatherings that were imposed by the Government in trying to manage COVID-I9
pandemic.

58- Following the appeals, the Committee received written responses from various

stakeholders and while observing social distancing guidelines issued by the Speaker of
the National Assernbly, also held physical meetings with representatives of the following
organizations that had submitted written memoranda:

19 C o nsl i tut ional Impl ement
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a) The Kenya Law Reform Commission;

b) The Independent Electoral and Boundaries Commissiol (IEBC);

c) The Office of the Registrar of Political Parties;

d) The National Gender and Equality Commission;

e) The Commission on Adrninistrative 'lustice;

0The Kenya National commission on Fluman Rights (KNCHR).

5g. In addition to the above organisations, the committee also received written submissions

on the Bill from the following organlsattons:

a) The Political Parties l.iaison Committee;

b) The Law SocietY of KenYa;

c) The National TreasurY;

cl) The Centre for Multiparty democracy; and

e) The Katiba Institute.

60. By the tirne of compiling this report, the con-rmittee had however not received

submissions from the Office of the Attorney General and Department of 'lustice and the

Judiciary despite having sent invitations and reminders to the two institutions.

4.2. Analysis of stakeholder submissions by the cornmittee

61. The stakeholders who sr-rbmittecl memoranda ou the Bill had divergent views on the Bill

with various recommendations for arnenclments'

62.The table below presents in sLlmmary lorm the submissions received fiom the

stakeholders above ancl an analysis of the sr:bmissions by the Comrnittee:
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AN IS OF HOLT) UBMI
2020

ON REN BILL

Cla
Ise
L

Stakcholdcr Proposed Amendment Justification Analysis

Office of the
Registrar of
Political Parties

Delete the definition of
"elector" and instead define
"voter"
Delete deflnition ol' "elector's
card"

a

a

The term used and
deflned in the Elections
Act is "voter"

a There is need to
amend the Bill so
as to conform to
the terms used in
the Elections Act.

o

Independent
Electoral and
Ilounclaries
Commission

Delete the definition of
"elector" and instead define
"voter"
Delete definition o1' "elector's
card"
Delete the words "polling area"
and replace with "electoral
area"
Delete "polling time" and
replace with "voting period"

a

a

a

a

Makes reference to
wrong deflnitions
The term "elector's
card" has since been
deleted from the
Elections Act
Assign definitions
contained in the
Elections Act

a

a

a

There is need to
amend the Bill so
as to conform to
the terms used in
the Elections Act.

a

Centre for
Multi-party
Democracy

Delete tl-re

"elector" and
"voter"

definition of
instead define

a To avoid confusion There is need to
amend the Bill so
as to confbrm to
the terms used in
the Elections Act.

a

Delete the deflnitior-r of
"elector" and instead defrne
'ovoter"

a o For clarity purposes
. To avoid confusion

There is need to
amend the Bill so
as to conform to
the terms used in
the Elections Act.

a

Deflnition of "polling station"-
delete tl-re word "electors"

a 'fo avoid confusion a There is need to
amend the Bill so

Katiba Institute
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as to conform to
the terms used in
the Elections Act.

'fhere may be need to
inclr"rde tlie provisions
in the Bill

Llowever, section 90

of the County
Governments Act
provides-

"(1) A county
g}vernment maY

conduct a local
re.ferendunl on lmong
other locol
i.s.rae.s-

(Q) cttunrY l0Y'5

ond pelilions;
or
(b) planning
and investntent
deci,sions'

u/fbcting the
coung' /br
which ct

petition has

been raised
and duly
signed hy at
leqsl h'ttentl

.five percenl oJ'

the registered
voters u,here

the rendum

These provisions are not
included in the Bill

Expand the objects of the Bitl to
include the conduct of all forms

of referenda
Provide for the procedure of
conduct of county referenda

o

a

Kenya Law
Reform
Commission
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,s to take
place.

(2) The Elections Act
(No. 24 of 2011) shall
qpply, with necessary
modifications, with
regard to a
referendum referred to
under subsection (1)."

Independent
Electoral and
Boundaries
Commission

Reword paragraphs (a) and (b)a They have the same
meaning

a There may be need to
delete one of the
paragraphs since they
both provide for the
procedure and conduct
of a referendum to
amend the
Constitution.

3(a) and (b) have the same
meaning

a No difference between
the 2 paragraphs

a There may be need to
delete one of the
paragraphs since they
both provide for the
procedure and conduct
of a referendum to
amend the
Constitution.

3(c)- implies that only the
process of conducting a
referendum may be challenged
The conduct, result and validity
of a referendum may be
challenged by petition

a

a

To ensure that parties
have accurate
information regarding
the law governing
referendum

a Paragraph (c) may be
amended to provide
for "the procedure to
challenge the conduct
ofa referendum or any
matter that constitutes
a referendum offence"

Katiba Institute

Clause 3 does not mention other
refbrendums

a Include
referendums

a other The Committee may
consider the inclusion
of a provision relating
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to the conduct of a

ref-erendum on any

matter other than the

amendment of the
Constitution.

"Whenever it ls

necessary to hold a

national referendum
on any issr:e other than

to amend the

Constitution, the

President ffiay, by
notice in the Gazette,
direct the Commission
to conduct a

ret'erendum within
such period as may be

specified in the

Gazette."

.-.-_-
The Referendum Bill,
2020 seeks to provide
a legal fi'amework for
the conduct of
referenda, specifically
in regards to matters

contemplated in
Article 255(1) of the
Constitution.
In case of an

arnendment of the

Constitutiori which
does not require the
conduct of a

ref'erendr-rm, Article
256 expressly provides

Articles 255-257 of the
Constitution provides
for two ways of
amending the
Constitntion, that is

parliamentary initiative
and popular initiative.

aThe Part does not contain
provisions on procedures to
amend the Constitution by
parl iamentary initiative.

aKenya Law
Reform
Commission

ar
II
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for the procedure to be
followed.

Katiba Institute Does not include
participation

public Meaningful public
participation should
meet the threshold for
general satisfaction and
confidence in the
process.

a Article 88(4) of the
Constitution mandates
the IEBC to conduct
voter education in
conducting the
election or referendum
process,

The IEBC is therefore
mandated to conduct
voter education before
the conduct of a
referendum.

Further, clause 7(4) ot
the Bill provides that
the Commission shall
conduct voter and
civic education on the
question to be
determined during a
referendum.

The amendment is
therefore not
necessary.

Kenya Law
Reform
Commission

4(3)- There should be clear
provisions on the steps to be
followed in fbrmulating the
draft Bill.

o a Including provisions
on the formulation of a
Bill would amount to
over-legislation.
Further, Articles l0
and 1 18 of the
Constitution
adequately provide for
the of rc

25 Constitut ional Implementation Over
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partlclpatlon

The cun'ent sub-
clause (1) may be

rnoved at the end

of the clause.

aDevelopment of
Regulations should not
corne at the beginning
of the provision.

aChange seqllence of sub-

clauses, sub-clause (1) to come

after sub-clause (5).

a

Inclusion of
express timelines
tbr the

developrnent of the

Regulations will
ellsure the

operationalization
of the Act.

aTo guard against any
vacuum and ensLlle

operationalization of
the Act.

aInclude express timeline fbr the

development of the

Regulations.

a

Commission on
Administrative
Justice

There rnay be need

to move this
provisior-r to
Clause 45 of the

Bill. under the

r-natters in respect
of whiclr the
Commission has

power to make

regulations.

aThe power to make
Regurlations is provided
in Clause 45 of the Bill

a4(l)- Deletea

The proposed
amendrnent is not
necessary since the

clause as drafted
meets the drafting
style requirements

aFor structural draftinga4(2)- Redraft the clause to start

with "The Cornmission may

redraft a Bill to amend the

Constitution through Article
257 by popular initiative..."

a

Article 257(4) of
the Constitution
places an

aThe IEBC has no way
of ascertaining
signatures

a4(4)- Delete the reference to
verifying signatures

a

Office of the
Registrar of
Political Parties
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obligation on the
IEBC to verify that
a popular initiative
is supported by at
least one million
registered voters.
The verification is
not tied to the
verification of
signatures but to
the verification of
registered voters.

Therefore there
may be need to
amend the
provision to
provide that the
IEBC shall verify
that the initiative is
supported by one
million registered
voters.

Political Parties
Liaison
Committee

4( I )- insert the words "in
consultation with political
parties" after the end of the
sentence.

ie. "The Commission shall
make regulations to govern the
verification of registered voters
and signatures in consultation
with political parties"

o Political parties are key
players in any
democratic process eg
referendums and
should be involved in
the formulation of
regulations.

a Section 5(l) of the
Statutory
Instruments Act,
No. 23 of 2013
provides for the
need for
consultation before
the making of any
subsidiary
legislation.

a

sectionThis
provides-
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"(l) Be.fttre a
regulalion-making
authorily ntakes a
statutory
instrumenl, and in
particular u,here

the trtroposed
slatLtlory)
instrument is likely
Io-
have a direct, or cr

substantial
indirect effect on
business: or
reslricl
compelilion:
the regulalion-
making authority
shall make
appropriale
consullations with
persons v,ho are
likely to be

cf/bcted by the
proposed
instrumenl. "

The proposed
amendurent is

therefbre not
necessary.

The section may
be amended for
clarity, so as to
provide that the
Commission may
consult witli the

offices of the

aThe political class
should not have a direct
role in dratling
referendum Bills.
KLRC should be the
entity mandated to drati
all legislative Bills.

a4(3)- Delete the word
"Parliament" and substitute
therefor the word "Kenya Law
Reform Commission"

a
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Clerks
Parliament.

of

Independent
Electoral and
Boundaries
Commission

Delete 4(2)a The constitutional
requirement is for the
Commission to only
verify signatures
Altering the Bill would
be tantamount to
introducing a Bill that
the supporters have had
no interaction with.

a

a

Clause 4(2) provides
that the Commission
may redraft the Bill
for purposes of
ensuring that it
complies with the
format and style of
Parliament, without
altering the
substance of the Bill.

The amendment is
therefore not
nece

Centre for
Multi-party
Democracy

Delete aQ) and (3)a Gives IEBC the role of
redrafting the draft Bill,
thus exposing the Bill
to interference
Article 257 of the
Constitution does not
delegate this mandate
to the IEBC.

a

a

Clause 4(2) provides
that the Commission
may redraft the Bill
for purposes of
ensuring that it
complies with the
format and style of
Parliament, without
altering the
substance of the Bill.

The amendment is
therefore not
necessary.

Katiba Institute 4(l)- l'he Bill should outline the
precedents that tl-re Commission
wor-rld rely on in coming Lrp

with the regulations
The person who signs must not

a

a

beare istered voter

To provide more
qualilications fbr a
person who can sign
and the accompanying
information

The Commission in
making regulations
must conduct public
participation and
engage all relevant
stakeholders.
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The Bill cannot

theref ore dictate the

contents ol' the

regulations in the

pareut legislation.
The amendtrtent is

therefbre not

llecessary.

Section 6 ol'the Kenya
Law Reform
Commission Act, No.

19 of 2013 provides
that the functions of
the Kenya Law
Refbrnr Comtnission
includes preparing anY

legislation required to

irnplement the

Constitution, and to
provide advice and

technical assistance

and infbmration to the

national and county
governments with
regard to the refbrm or
amendment of law.

The Committee may

therefbre consider the

amendment to

mandate the IEBC to

submit the draft Bill to
both Parliament and

the K[,RC for
pLrrposes of the

technical and aclvisory
assistance.

Standing Orders do not
deal with the form of
Bills

a4(2)- the drafting of the Bill
should be fbr the KenYa Law
Reform Commission in

consultation with the Promoters
of the Bill
Remove refbrence to the

Standing Orders

a

a
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)
a a

Kenya Law
Reform
Commission

5(1)- the notification should be
clone at tl-re national level

a a aThis is
exercise
involves
counties

national
which

all the

This amendment is not
necessary. The
notification by the
county assembly is to
be done by each
county assembly,
since each county
assembly may receive
the Bill from the
Commission at
different times and
may have different
dates and guidelines
for its consideration.

Commission on
Administrative
Justice

Sub-clauses (3) and (4) should
come after sub-clause (8).

5(ll)- the communicarion by
the Speaker of the coLlnty
assembly should contain
reasons for the failure to
consider the Bill.

a

a

. Proper sequence

. To address any
mischief on the part of
any county assembly
that fails to consider
the Bill.

This rearrangement is
necessary for correct
sequential flow.

The amendment to
include reasons for the
failure by a county
assembly to consider a
Bill will ensure
accountability on the
part of county
assemblies.

National
Gender and
Equality
Commission

Arnend the clause to include
provisions on public
participation

o To ensure effective and
efficient public
participation

a Article 196(lxb) of
the Constitution
provides that a county
assembly shall
facilitate public
participation and
involvement in the

slative and other

31 Const ittrt ional Implementot ion Ot)e
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Further, clause 5(2) of
the Bill provides for
the submission by the

public of views on a

Bill to amend the

Constitution. The

amendment is

therefore not
necessary.

of
and

the
its

business
assenibly
committees

This clause

borrows fi'om
Article 122(l) of
the Constitution
which provides
that any question
proposed for
decision in
Parliament shall be

determined by a

majority of the

members in that
House, present and

votirig.
The arnendment is

therefbre not

necessary.

A Bill to amend
the Constitution
cannot be subject
to amendment,
therefore it is not

tical to allow

a

a

To ensure that the word
"majority" is not
selective

o5(7)- Include a definite
percentage as the threshold for
voting

5(8)- Arnend to allow countY

assemblies to make

amendments to a draft Bill to

amend the Constitution

a

a

Kenya National
Commission on
Human Rights
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a

county assemblies
to make
amendments to the
Bill.

Article 196 of the
Constitution
mandates the
county assemblies
to facilitate public
participation in all
their matters.
It is cornmon
legislative practice
for a legislative
body to notify the
public of any
matter under its
consideration.
Further, clause
5(2) provides
additional matters
to be contained in
the notification,
and this may differ
from county to
county. The
proposal to have
the IEBC make a
publication on
behalf of all the
county assemblies
is therefore not
necessary.

a

33 Constihnional Implementation Over
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5(l)- Consider assigning the
role of publication to a different
entity eg IEBC

a It is not necessary for
all 47 counties to
publish the Bill in two
local dailies

aOffice of the
Registrar of
Political Parties

5(7)- Clarify the threshold for
voting

delete the word "

a

a 5 le"

The simple
threshold
constitutional

malority
is not

o This
borrows
Article 1

clause
from

o

I of



the Constitution
which provides
that any question
proposed for
decision in
Parliament shall be

determined by a

rlra.jority of the

menrbers rrr that

House. present aud

voting.
The amendment is

therefore not
necessary.

a

There is need

to indicate that

the Speaker of
the countY
assembly shall
communicate
to the Speakers

of Parliarnetrt,
fbr clarity
purposes.

aThe provision
incomplete

ISa5(9)- Indicate who the SPeaker

of the county assemblY writes

to, ie the SPeakers of
Parliament

a

Article 196( I Xb) of
the Constitution
provides that a county
assembly shall
facilitate purblic

participation and

involvement in the

legislative and other
business of the

assembly and its
committees.
The amendment is

Consideration of the

Bill by countY

assemblies is fbr
purposes of voting
It is not intended that
the public will be

involved at this
juncture

o

a

Delete 5(2Xb)oIndependent
Electoral and
Boundaries
Commission
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therefbre not
necessary since public
participation is a

constitutional
requirement.

Add a new provision-

"[ior purposes of a refbrendum
to amend tl-re Constitution by
popular initiative pursuant to
Article 257 of the Constitution
the promoters of the popular
initiative shall collect not less
than one million signatures of
registered voters of wl-rom-

(a) rrot more than one third
shall be from one
county; and

(b) voters in each of at least
half of the counties shall
be represented."

a To affirm that a

majority of citizens
were engaged before an
initiative can be
considered
To demonstrate
absolute majority in
support of the initiative

a

a

The Committee may
consider the
amendment which
seeks to promote
participation of the
people from a majority
of the counties.

s(3)- s(12)
Consider cross-reference to the
County Governments Act

a General procedures fbr
debate and voting in
the county assemblies
is exhaustively covered
under the County
Governments Act.

a The procedure
contained in clause 5

is specific only to the
consideration of a Bill
to amend the
Constitution.
A cross-reference to
the County
Governments Act is
therefore not
necessary.

5( l0)- Replace the word
"introduced" with "submitted"

a The county assemblies
merely sr.rbmit the Bill
and cannot be said to
introduce the Bill

a Sub-clauses (3), (9)
and (l 1) provide for
the obligation of the
county assemblies to

3s Constitutional Implemenlulion Ot,ersight Committee Report on Consideration of the
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con'lmunicate the
passage or f'ailure of
the Bill by the

particular county
assembly.

Sub-clause (10) places

an obligation on
Parliament to
introduce tlie Bill
within 14 days of its
approval by tlie county
assemblies.

The amendment
therefbre
necessal'y.

rs

not

Sub-clause ( I 0)
provides that the Bill
shall be introdurced in
Parliamerrt r,r,ithin 14

days.
The Bill does not
however provide an

express timeline
within which
Parliament shall
consider the Bill.

It may therefbre be

necessaly to amend
the Bill to provide for
a tin-reline for the

consideration of the
Bill by Parliament.

The law is silent on
timelines and poses a

risk of indefinite
deliberations

a5(12)- provide timelines upon
which Parliament is required to
consider the Bill

a

a The Constitution It may be necessary too 5(12)- Add the words "andCentre for
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Multi-party
Dcmocracy

approve it within three months
alter the introduction" at the
end ofthe sentence

allocates three
rnonths fbr the
Senate to consider
the Bill, the same
timeliame can be
adopted fbr
Parliament for
consistency.
To ensure that
Parliament delivers
results on time.

a

amend the Bill to
provide for an express
timeline for the
consideration of the
Bill by Parliament.

5(l)- include the r"rse of local
radio stations and public notices
at the ofljces of the County
Commissioner, Chiefs and
Assistant Chiefs

a To ensure the notice of
the Bill reaches
communities within
each county

a The Committee
may consider the
amendment which
serves to ensure
that the
notification of the
Bill reaches those
who may not have
access to the
Gazette or the
newspapers

aKatiba Institute

5(7)- Replace "voting
threshold" with "quorum"

a To change the languagea The amendment is
not necessary since
quorum and voting
are two different
aspects in the
legislative process

a

Commission on
Administrative
.Iustice

6(3)- Split into two to provide-
(i) fhe Commission may

assign such symbol,
logo, name and colour
for each answer to a
question to be

a To avert any confusion
that may arise with the
symbol, logo, name and
colour used by a
political party or a
legally registered

o There may be need
to allow for other
forms of
determination of
answers to the
referendum

a
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There is also need

to ensule that any
symbol, logo,
nalre or colour
which the IEBC
assigns to the

ret'erendum
question is not

similar to any
existing and

comlron syrnbol
or colour, so as to
avoid confirsion.

questlon

a

Public participation
must be undertaken to
allow any objections to
the assigned symbol,
logo, name or colour.

organization or
assocratron

a

determined during a

referendum as it lxay
consider necessary.

(ii) The Commission rnay

consider any objections
that may arise after
publication of the

notice.

This is a

consequential
amendment fbr
proper flow if the

amendrnent
proposed in 6(3) is

adopted.

aTo avert confusiona6(4)- Refer to symbol, logo,
name and colour as proposed in
6(3)

a

It might not be

practical to
regulate
independent
candidate symbols
when there is no

election.
The amendment
may therefbre be

considered so as to
avoid provisions
that nlay lead to

implementation

aIndependent candidate
elections only exist
during an electior.t
period. Ref'erence to
irrdependent candidate
symbols can only be

made if elections and

referenda are held at

the same time.

a6(4)- Consider the effect of a

symbol of an independent
candidate

aOffice of the
Registrar of
Political Parties
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challenges

Inclepenclent
Electoral and
Boundaries
Commission

6(2)- Delete "seven" and
replace with "twenty-one"

a Iimeline of 7 days is
too short as the
Commission is required
to refer the question or
option to the relevant
Houses for approval.

O The Comrnittee
may consider the
amendment having
regard to the
practicality and
reasonableness of
the timeline.

6(2)- there is need to clarify
whether the referendum is a set
of questions or limited to one
question

a Limits the issues to be
addressed in a
referendum to a single
question

a There is need to
amend sub-clause
(2) to provide that
the Commission
shall publish a
question or
questions to
determined during
a referendum.

aKatiba Institute

6(3)- the symbol shor-rld be
easily identifiable and
understood across the populace

a fo help avoid
confusion during the
voting process

a Clause 7(4) of the
Bill envisages
voter and civic
education on the
part of the
Commission
which will educate
the public on the
referendum
process.

The arnendment is
therefbre not
necessary

a

a

a-_ a_
Kenya Law
Ilelbrm
Commission

7(5)- It is not clear whether the
"yes" zrnd "llo" answer will

a

al sofs work fbr u

This may pose
challenges where the
amendment Bill

a Clause
already

7(s)
provides

a

that uestron
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to be determined
during a

referendum shall
require the voter to

select alr answer
that is eitlier "yes''
or t'not'.

This therefbre

means that there

may be more than

one question in
one ref'erendum.

contains more than one

matter and each matter
needs to be voted
separately

arnending the Constittttion

The anrendment is

not necessary as it
restates the same

thing.

This requirement
is zrlready provided
in c lause 7( 1 )-
electronic media

This amendment is
not necessary.

Article 88(aXg) of
the Constitr-rtion
provides that voter
education is the

mandate of the

IEBC. It should
therefbre be left to
the IEBC to
determine whether
to involve other
stakeholders in

voter education.

a

a

To ensure statutorY
harmony with the

Elections Act.

To ensure transparency

To guarantee sufllcient
civic education

For proper seqLlence

and coherence

a

a

a

a

7(2)(t)- Replace "cease" with
"close"

7(3)- Require IEBC to Publish
the voter register on their
website

7(4)- Include provision that

IEBC may partner with other

stakeholders in conducting civic
education.

Move to clause 6 and

a

a

a

7 5

Commission on
Administrative
Justice
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insert after sub-clause (4)

The amendment
may be necessary
for proper
sequential flow,
since clause 6
deals with matters
relating to the
content of the
referendum.

a

National
Gender and
Equality
Commission

Introduce a new sub-clause
providing for the limit of
questions that may be included
in the referendum

a To ensure that a
referendum ballot is not
crowded

a There may be need
to include a limit
on the number of
questions that may
be in one
referendum so as

to ensure that the
electorate is not
overwhelmed or
confused at the
time of voting.

a

Kenya National
Commission on
Human Rights

7(2)(d)- the provision on voting
time is unnecessary

7(4)- amend to include
provision for IEBC to
collaborate with other credible
state and non-state institutions

a

a

It is repetitive and
therefore unnecessary

To lift part of the load
from IEBC and benefit
from the synergy

a

a

Clause 7(2) of the
Bill contains
matters that will be
contained in the
notice published
by the IEBC in
respect of holding
a referendum. It is
therefore
necessary to retain
the clause as it is.

Article 88(a)(g) of
the Constitution

a

a
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in providing civic education provides that voter
education is tl-re

mandate of the

IEBC. It should
therefore be left to
the IEBC to
determine whether
to involve other
stakeholders in
voter education.

'fhe mandate of IEBC
under Article 88 of the
Constitution is voter
education and not civic
education

a Article 88(axg) of
the Constitution
provides that voter
edr.rcation is the

mandate of the

IEBC.
The provision rnay
therefbre be

amended to delete
civic education as

the role of the
IEBC.

aOffice of the
Registrar of
Political Parties

7(4)- Remove civic education
as a role of the IEBC

a

Requirements provided
are not exliaustive

a The Comnrittee
nlay consider tlre

amendment which
serves to provide
additional
infbrmation to the
public regarding
the details of the
ref'erendum.

a7(2)- Add a new paragraph-
"(g) the nature of the

referendum"

a

7(5)- Reword to read-
"A ref-erendum question shall
be so worded that each voter
may express an opinion on the

a Framir-rg of ref'erendum
question cannot be
restricted to a "yes" or
"no" answer whereas

a The Cornmittee
may consider the
proposed
amendrnent in

a

Independent
Electoral and
Boundaries
Commission
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question or option by making a

malk after tlie word "yes" or
"no" on the ballot paper.

o lnsert new sub-olause-
"(6) Where there are two or'

more Bills, a ref'erendum option
shall be so worded that each
voter may express an opinion
on the option by rnaking a mark
after the option ballot paper."

there is possibility of
the need for different
wording based on the
nature of the
referendum.

light of rhe fact
that some
referendum
questions might
require other
answers other than
t'yes" or ttno".

7(l)- include other fbrms of
publication

a To enable citizens to
fully participate in the
referendum process

a The Committee
may consider an
amendment to
provide for
notification
through other
forms to ensure
accessibility to all
persons and
communities.

aKatiba Institute

7(4)- provide that voter and
civic education should be

evenly and equally distributed
across counties, constituencies,
wards and within the
marginal ized commr-rnities.

a To ensure compliance
with the Constitution in
terms of adequate
public participation

The IEBC as a

constitutional
commission is
bound by the
provisions of
Article l0 of the
Constitution which
provides for the
national values and
principles of
governance.

These values
include among
others,
participation of the

a

a
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people.
inclusiveness.
equality
protection of
marginalized.

It is therefbre not
necessary to restate it.

and
the

Commission on
Administrative
Justice

Introduce a new clause after
clause 7-
"There shall be a referendum
committee registered by the
Commission with a nan1e,

address, telephone number,
three officials and chief agents

at the national and county level.

a Registration of a

ref'erendum committee
is crucial not only
during the preliminary
stages but also during
the actual conduct of
the referendum.

a This amendment is

not necessary since
the proposed new
clause provides for
matters already
provided irr clause
l s(2).

a

a There may be need

to provide fbr the
timelines

aOffice of the
Registrar of
Political Parties

8, l5- Provide timelines fbr
appointment of the referendum
officials and registration
committees

a

To ensure
representation and
participation of special
interest groups in the
affairs of the ref'erenda.

o

The amendment
may be necessary

to give effect to
the provisions of
Articles 27(6) and
(8) of the
Constitution which
mandate the State

to take legislative
and atfirmative
action programmes
to redress past

discrimination, and
to conrply with the

two thirds gender

a
National
Gender and
Equality
Commission

Amend to include provision that
the appointrrent of returning
officers, deputy returning
officers, presiding officers,
deputy presiding ofticers and

other referendum officers
should meet the two thirds
gender rule and fair
representation of special interest
groups.

a

a

,le

ect
)n

'ar
IV
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principle.

Kenya National
Commission on
Human Rights

8( l)- delete the word "may" and
replace with "shall"

a To ensure that the
deputy presiding
officers are hired
uniformly

a

The amendment
may be necessary
so as to ensure
certainty in the
appointment of
deputy presiding
officers

a

Office of the
Registrar of
Political Parties

8(2)- Restructure the substance
of the clause

8(4)- The clause is incomplete

a

a

Returning and
Presiding Officer
positions are temporary
positions designated
during elections

a

A deletion of sub-
clause (2) may be
necessary to
ensure clarity.

Further, it may be
necessary to
amend sub-clause
(l) to provide that
the Commission
shall appoint
returning officers,
deputy returning
officers, presiding
officers and all
other referendum
officers as may be
necessary for the
conduct of the
referendum

There is need
to delete the

a

a
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word "undef"
appearing at

the end of sub-
clause (4).

-fhere may be need

to insert a clause
providing that the

provisions of the
Elections Act
providing for the
appointment of
election officers
shall, witli the

necessary

modifications,
apply to the
appointment of
referendum
officers.

a
Administrative
processes that govern
the conduct of an

election apply to a

ref'erendum "mutatis
mutandis"

a. Clauses 8- 1 3

. Reword to provide a provision
that makes reference to the

application of the Elections Act
to mitigate against wrong
reference to processes

Independent
Electoral and
Boundaries
Commission

a

a
a

For clarity purposesa

The clause seeks
to give the
Cornmissiori the
power to employ
such other officers
as may be

necessary to carry
out the ref'erendum
process, as the

need may arise.

a
Katiba Institute 9(l)- Provide specific duties

and powers of the additional
referendum officers

a
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1l

The amendment is
therefore not
necessary.

a a

a

Kenya National
Commission on
Human Rights

Include prisons as designated
voting regions

a To ensure that
prisoners do not lose
their right to vote

a

Clause 23 makes
provision for
voting under
special
circumstances, and
prisoners are
included in this list
as persons in
lawful custody.

The amendment is
therefore not
necessary.

a

Political Parties
Liaison
Committee

I I (2)- Delete the words "and
elector's card"

a With the incorporation
of technology in the
electoral system, there
is no longer need to
produce an elector's
card.

a

Section 10 of the
Elections Act, No. 24
of 2011 provides for
the eligibility to vote.
Subsection (1)
provides-

"(l) A person
whose name
and biometric
data are
entered in a
register of
voters in a
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particltl0r
polling station,
and who
produces an
identification
document shall
be eligible to
vole in that
polling
station. "

fhe amendment ts

therefore necessary

since an elector's card
is not a requirement
for eligibility to vote.

The Elections Act
makes reference to
a Kenyan passport
without stating that
the passport must
be valid.

The Comrnittee
may therefore
consider whether
to delete the word
"valid".

Section 9(l) of
the
Registration of
Persons Act,

a

The role of the passport
is to identify the voter
and an expired passport
is still good f,or

putposes of
identification.

Reference to the
Registration of Persons
Act adds no value

a

a

1l(2)- Delete the words "valid"
and "elector's card"

Delete the reference to tl"re

Registration of Persons Act
a

Office of the
Registrar of
Political Parties
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Provide that the document and
biometrics for identification
when applying for a ballot
paper shall be the same as those
used at the registration of voters

a
For ease of confirming
the voter's
identification.
Additionally, the
Kenyan electoral
system has adopted
technology including
the capturing of
biometrics

a

Cap. rc7
mandates a

registration
officer to issue
an identity card
to any person
registered
under the Act.
The reference
to the
Registration of
Persons Act
therefore
seryes the
purpose of
providing
clarity in
regard to the
identity card
referred to in
the Bill.

The
amendment is
not necessary.
Clause l0 of
the Bill
provides that
the register of
voters prepared
under the
Elections Act
shall be the

ster of
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2

voters for the
purposes of the

referendum.

The amendment is

necessary since
votef's cards are

no longer provided
for in the Elections
Act

a
The IEBC no

longer uses voter's
cards

aI I (2)- Delete the words "and

the elector's card issued bY the

Commission"

aCentre for
Multi-party
Democracy

a
aa

Section 38A of the

Elections Act
provides for the

number of voters

in each polling
station. This
section provides-

" For the

purposes o.f
providing
eflicient ond
efJbctive
conduct o.f
elections, the

number of
voters Per
polling station
shctll nol
exceed seven

hundred. "

a
This may deny some

voters the right to
participate in the

referendum due to
geographical distar-rces

al2(a)- remove the PossibilitY of
having a constituencY as a

single polling station

aKenya National
Commission on
Human Rights
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13

Clause 12(1)(a) should
therefore be amended
to remove the
possibility of having a

constituency as a
single polling station.

Office of the
Registrar of
Political Parties

l2(b)- Consider redrafting to "a
number or a letter or a

combination of numbers and
letters"

a Typographical errora

The amendment
may be necessary
for purposes of
correcting a
grammatical error

a a

a

Kenya National
Commission on
Human Rights

l3(1)- Add provision that will
ensure rights of children are
safeguarded where schools are
used as polling stations

a Section is not
conclusive to govem
children's rights where
schools ate used as
polling stations

a

Article 53 of the
Constitution
provides for the
rights of the child,
which are of
paramount
importance in any
matter concerning
the child.

It is therefore clear
that children's
rights are
safeguarded by the
Constitution, and
there is no need to
restate it in the
Bilt.

a
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t5

a

aa

This amendment is

not necessary.

Sr"rb-clause (2)
already provides
that an application
shall be signed by
the leader of the

referendum
committee. It is

therefore not
necessary to
compel the leader
of the committee
to be known as a

chairperson.

The requirernent of
a certificate of
registration may be

necessary to sere
as proof of
registration of the

ret'erendum
committee.

However it would

a

a

To guard against
monopoly and
infighting within the
committee

To guard against
intighting within the
committee.

agarnst

a

a

a To guard
confusion.

Commission on
Administrative
Justice

l5(2)- Application fbr
registration should be signed by

the chairperson and secretary of
the referendum committee

o l5(2xii)- Should
include the full
name, address and

telephone number of
the chairperson,
deputy chairperson
and secretary.

l5(2)(v)- Provide for
the appointment of
two chief agents at

the national and

county level

l5(3)- Provide for the issuance
of a certificate of registration
signed by the chairperson of the
IEBC.

. 15(3Xb)- Rejection of
registration should be

notified to all signatories
of the application.

a

a
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l5(5)- Include the symbol, logo,
name and colour of political
party or independent candidate

a suffice if the IEBC
sent a notice of
rejection of the
registration to the
leader of the
referendum
committee as listed
during the
application.

This is a

consequential
amendment for
proper flow if the
amendment
proposed in 6(3) is
adopted.

o

National
Gender and
Equality
Commission

Include a new sub-clause-
"The Commission shall not
register a referendum
committee unless its
composition complies with the
two thirds gender principle and
the fair inclusion of special
interest groups."

a To ensure participation
of special interest
groups in the formation
and activities of the
referendum committee.

a

The amendment
may not be
practical. Clause
15(1) provides that
a referendum
committee shall be
composed of
persons intending
to campaign for or
against a

referendum
question.

It may therefore
not be practical to
ensure that the
persons from the
special interest

a
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groups are among
the groLrp that
intend to campaign
for or against a

refbrendum
question.

Drafling issuea

The clause shor"rld

be amended to
delete the word
"each" for
grammatical
purposes.

However the rest

of the proposed

amendments are

not necessary as

sub-clause ( I )
meets the House
drafting style
requirements.

a
l5(1)-
. Redraft too start with "The

Commission shall consider
applications of referendum
committees"

. Replace "one committee each in
every constituency" with "one
referendum committee in each

constituency"
o Replace the word "form" with

"register"

The reasons fbr refusal
to register in
paragraphs (a) and (b)
are sufficient, and the
discretion in (c) may be
subject to abuse.

a

The Committee
may consider
deleting paragraph
(c) as it may be

subject to
subjective and

ambiguor.rs

interpretation.

a
l5(4)- delete (c)a

To avoid confusion or
false association with
fully registered

a

a Sections6andTof
the Political

Office of the
Registrar of
Political Parties

l5(6)- Qualify the party to
"fully registered political party"

a
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political parties Parties Act, No. I I
of 2011 provide
for provisional
registration and
full registration of
political parties.

The Committee
may therefore
consider this
amendment to
provide clarity.

l5- Consider splitting the clause
into 2- registration of
referendum committees and
requirements for referendum
committees.

a The clause is bulkyo

The amendment is
not necessary since
the clause contains
provisions relating
to the coming into
existence of
referendum
committees.

o

Add new sub-clause-
"An application to register a
referendum committee shall be

accompanied by information
showing that the applicant
adequately represents persons
campaigning for or against the
referendum question or option."

a To affirm declaration to
associate and to satisfy
the principle of
ownership.

a

The proposed
amendment is
ambiguous as it
does not clearly set
out the information
required.

The Committee
may instead
consider having a
sworn statement
on oath by the

o

a

Independent
Electoral and
Boundaries
Commission
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7

persons intending
to register a

referendum
comrnittee.

Katiba Institute 15(l) & 16(1)- provide for the
registration timelines
Certain individuals/ groups may
not have the capacity to
establish referendum
committees in every
constituency and thus may be

left out

a

a

It is a violation of the
right to freedom of
expression to provide
that anyone who wants
to campaign must fbrnr
a referendum
committee

a

The Committee
may consider the
practicality and the
need or otherwise
of the ref'erendurn
committees

a

a a

a

Commission on
Administrative
Justice

l7(l)- Require appointment of
two chief agents at the national
and county level

o To ensure statutory
harmony with the
Elections Act

a

This amendment is
not necessary. 'fhe

Elections Act
provides for the
appointment of
agents for each
polling station, and

not at the national
and county level.

a

a a

a

Office of the
Registrar of
Political Parties

18(l)- Delete "polling area" and
substitute with "polling station"

a Agents serve as a check
to the poll officials and
protect their position's
interests.

a

The amendment is
necessary to bring
the clause into
confbrmity with
section 30 of the
Elections Act

a
8

56 Constitutional Implementotion Oversight Committee Report on Consideration of the

Referendum Bill, 2020.



which provides
that a political
party may appoint
one agent for its
candidates at each
polling station.

Katiba Institute include a clause that
requires election agents to make
an oath of confidentiality and
secrecy

a 18 & 19- Referendum
Conduct
secrecy
confidentiality

Code of
requires

and
Clause t 8(3)
provides that every
agent shall take
such oath of office
as the Commission
may specifu.

However a clause
may be inserted
similar to, or a
cross-reference
made to section
55A of the
Elections Act
which provides-

" Every elections
fficer, candidate
or agent
authortzed to take
part in any
proceedings
relating to the
issue or receipt of
ballot papers or to
attend at a polltng
station or at the
counting of the
votes shal t,
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so attending, make

an oath of secrecY

prescribed in the

Third Schedule. "

a
aa

The amendment is

necessaly to bring
the Bill into

confbrmity with
the Constitution
and the Elections
Act

a
The term used in the

Constitution is "voter"
and not "electol'"

al9(c)- RePlace "elector

register" with "voters register"
a

ts

The amendment is

necessary to avoid
repetition

The word is rePeated

Sub-clause (2)

repeated

a

1Sa

l9(2)- Delete "shall"

l9(2)- rework the numbering

a

a

An amendment to
clause l9(2) is

necessary to

ensLlre that it does

not contradict
clause 8(5). There

may be need to

delete the words
"deputy presiding
officer".

a
Contradicts clar-rse 8(5)a19(2)- Reconsider the Powers

the deputy Presiding officer
a of

Office of the

Registrar of
Political Parties
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19(2)- Replace the word
"place" with "polling station"

a a

The amendment is
necessary to avoid
ambiguity and to
bring the clause
into conformity
with the Elections
Act which
provides for the
appointment of
agents to polling
stations.

o

Generally clause l9 is too long
and could be split into 2 clauses

o a

The amendment is
not necessary since
clause 19 provides
for matters relating
to the rights and
duties of agents
during a

referendum.

a

Centre for
Multi-party
Democracy

Replace "electors'
with "register of

a I e( I )(c)-
registers"
voters"

The word electors
register is not defined
in the Bill
Causes confusion

a

a

There is need to
amend the Bill to
use the term
"register ofvoters"
as provided in the
Elections Act

a

a a

a

Office of the
Registrar of

Provide a timeline for the
campaign period, to interlink

a unendinga To address
campaigns An amendment toa

0
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this clause is

necessaly to

ensure conformity
with clause 7.

Sub-clause ( 1)

may therefbre be

amended by

inserting the words
"subject to the

campaign period
specified in the

notice in section
7(2)" at the end of
the sentence

a

with clause 7Political Parties

a
aa

The amendment is

necessary to bring
the Bill into
contbrrnity with
the Constitution
and the Elections
Act.

a
The term used in the

Constitution is "voter"
a2l(2)- Replace the word

"elector" with "voter"
aOffice of the

Registrar of
Political Parties

Section l0 of the

Elections Act
provides that a

person shall be

eligible to vote in
the polling station
in which he or she

registers as a

a
If the voters register ts

electronic it should not
be necessary to vote
only where one is

registered

a2l(2)- DeleteaKatiba Institute

:1
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The law on
referendum should
not therefore
contradict the
provisions of the
Elections Act.

The amendment is
therefore not
necessary.

voter

a a

a

Commission on
Administrative
Justice

22(c)- Insert the word "serial"
before "number

a To ensure statutory
harmony with the
Elections Act

a

The amendment is
not necessary. The
Elections Act does
not make reference
to serial number.
Further, the clause
is clear that every
ballot paper shall
have a number
printed on it.

o

a a

a

Kenya National
Commission on
Human Rights

Remove the possibility of
staggering voting dates

a To eradicate the
possibility of
manipulation of the
voting process and to
ensure that results are

a

There is currently
no law in place in
Kenya allowing
for voting on
different dates.

a

)1

3
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Clar.rse 23 may

therefore be

amended to
provide for special
polling areas to be

designated under

special
circumstances. but
the voting should
be on tlie san're

day.

transmitted uniformly

Clause 45 of the Bill
gives the IEBC the

powers to rnake

regulations on any
matter required under
the Bill for the better
carrying into effect the
provisions of the Bill
once enacted.

The Committee may

however consider
introducing a new
paragraph under sub-
clause (2) which
provides for the

specific matters in

respect of which the

Commission may

make regulations. The
new paragraph may
provide for the voting
in a referendut'u under

To prevent this clause
fl'om abuse by the
political class, the
Cornmission shor-rld be

guided by regulations.

aInsert a clause providing that
the Commission comes up with

a

guide thisregulations to
provision.

Political Parties
Liaison
Committee
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special circumstances

Katiba Institute Replace "The Commission
may" with "The Commission
shall"

a Make it an obligation
because everyone has
the right to vote

The Committee
may consider the
amendment so as

to provide
certainty in regards
to voting under
special
circumstances.

o

a o

a

Commission on
Administrative
Justice

24(6)- An observer should be
granted an opportunity to be
heard before his/ her
accreditation is revoked.

Gross violation of the
referendum law should be
included as one of the grounds
for revocation.

a

o

To ensure compliance
with the right to fair
administrative action.

Gross violation of
referendum law should
be a ground for
revocation.

a

a

Article 47(1)
grants every
person the right to
administrative
action that is
expeditious,
efficient, lawful,
reasonable and
procedurally fair.
The amendment
may therefore be
necessary to
ensure compliance
with the
constitutional
principle.

Gross violation of
referendum law

a

a
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may be inch-rded as

a ground for the

revocation of the

accreditation of an

observer.

To shorten the period
since the reports may
be useful to establish
an overall analysis on
the credibility of the
vote

a

The amendment
may be necessary

to ensure that the
referendum
observers' reports
are subnritted in an

expedient manner

a
Kenya National
Commission on
Human Rights

24(7)- reduce the period of
submission of reports from 6

months to 3 months

a

The amendment
may be necessary
since sub-clauses
(l) and (3) provide
fbr the

accreditation of
rel-erendunl
observers.

a
Drafting issueaMerge 24(l) and (3) into one

sub-clause

a

The deletion of
sub-clause (2) is

not necessary since
it provides a

prohibition against
acting as a

referendum
observer unless

one is accredited
by the

a
A repetition of 24(1)a24(2)- Deletea

Office of the
Registrar of
Political Parties
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The sub-clause
may however be
redrafted for
purposes of proper

"A person or an

fficial of an
association,
organization or
institution shall
not act as a
referendum
observer unless
such person or
official rs
accredited by the
Commission under
section (l)".

Commission

a

grammatical flow-

24(3)- Delete the words
"manifestly non-partisan"

o The Bill has not
developed a measure of
partisanship

o

The amendment is
necessary since the
words "manifestly
non-partisan" are
subjective and may
be subjected to an
ambiguous
interpretation.

a

Katiba Institute 24(1)- incorporate provisions
which state what kinds of
organizations or institutions
shall be eligible for

a . Need for clarification
. No Kenyan can be

neutral in the sense of
having no view

There may be need
to provide a
specific timeline

a
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accreditation
24(4)- include a timeline for the
accreditation guidelines

a

within which the

Cornmission shall
issue guidelines
relating to
referendum
observers

a a

a

Office of the
Registrar of
Political Parties

25(e)- Replace the word
"deliver" with "submit"

a Voting may be either
manual or electronic

a

The amendment
may be necessary

since manual or
electronic voting
would both require
submission of the
results

a

Independent
Electoral and
Boundaries
Commission

Clauses 25- 27
Provide for an application of the
Elections Act on the provisions
relating to voting.

a Replicates provisions
for voting under the
Elections Act which
apply to a referendum
"mutatis rnutandis".

o

There may be need
to introduce a

clause providing
that the provisions
in the Elections
Act relating to
voting and

submission and
relaying of results
shall, with the
necessary
modifications,
apply to a

referendum.

a
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Par
!V

a a

a

Commission on
Administrative
Justice

Counting of votes and
announcement of results at the
polling stations is missing

a It is important to
provide for counting
and announcement of
results at the polling
station before
providing for the
constituency.

a

The requirement
for the counting of
votes may be
included in clause
45, to allow the
IEBC to make
regulations
prescribing the
procedure to be
followed in the
counting of votes
and the
circumstances in
which votes may
be rejected by a

referendum officer
as being invalid.
This is as

contained in
section 109(l)(p)
of the Elections
Act.

An amendment
may be made to
the Bill to include
a provision similar
to that in section
39(14) of the
Elections Act
which provides-

a

a

The
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Commission shall
appoint
constiluenq)
returning o/.ficers
to be responsible

-for-

(i) tallying,
annoLtncemenl
and
declctralion, in
the prescribed

.for^, of the

final results

-fro* each
polling station
ina
constituency

./br the election
oJ'a mentber of
lhe National
Assembly and
members of the

counfy
assentbly: "

a

a
a

To hasten the counting
and tallying of the
results and to avoid
manipulation

a

The amendment
may be necessary

so as to avoid any
ambigr"rities that
may arise in regard
to transmission of
results

a
26(l)- specify the mode of
transmission of results as

electronic

aKenya National
Commission on
Human Rights

6

58 Constitutional Implementation Oversight Comntittee Reporl on Con.sideralion of the

Referendum Bill, 2020.



26(1)- Redraft o'for ward" to
"forward"

a Typographical errora

The amendment is
necessary to
correct a
typographical error

a

26(2)- Redraft subclause (2)-
"The Commission shall receive
results from every constituency
before declaring referendum
results"

a Drafting issuea

The sub-clause
may be redrafted-

"The Commission
shall declare the
referendum results
once it receives the
constituency
referendum results

-from every
constituency"

a

Office of the
Registrar of
Political Parties

26(3)- Adopt the procedure for
the Presidential election

o Logical flow
activities

o of
Sub-clause (3)
may be amended
to be similar to
section 39(lH)(2)
which provides-

"The Chairperson
may declare a
candidate elected
as the President
before all the
constituencies
have transmitted

a
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their results if the
Commission is
setis./ied the results
lhut hqve nol been

received u,ill not
a.ffect the result of
the election. "

The amendment is

necessary to
correct a

typographical error

a
The word is mis-
spelled in the Bill

o26(l)- Redraft "fol' ward" to
"forward"

aCentre for
Multi-party
Democracy

a
aa

The arnendment is

not necessary since
the Cornmission is
mandated to
publicize the total
number of votes

The amendment
would callse a

grammatical
disconnection to
the paragraph if
adopted

a
Transparency purposesaOffice of the

Registrar of
Political Parties

27(l)(a)- Replace "or" with
"and"

a

Article 138(10) of
the constitution
provides that the

a
A ref'erendum is equal
to the magnitude of a

Presidential election
thus 7 days aligns with

a21(l)- Delete "forty eight
hours" and replace with "seven
days"

aIndependent
Electoral and
Boundaries
Commission
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the timeline under
Article 138(10) of the
Constitution.

a a

a
Commission on
Administrative
Justice

28(3)- The grounds for a
referendum petition should
include issues relating to the
referendum campaigns.

a The grounds for a
referendum petition are
not broad enough and
only focus on offences
by IEBC officials.

a

The amendment
may be necessary
so as to include all
acts or omissions
done in respect of
the referendum by
any person.

Paragraph (a) may
therefore be
amended to
provide for acts or
omissions done by
a referendum
officer or by any
other person.

o

Commission shall
declare the result
of a presidential
election within 7
days.

. The amendment is
therefore
necessary to align
the provision with
the Constitutional
requirement of the
timeline for the
declaration of
election results.

7L Constitutional Implementation Overs
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The clause may be

amended to

include the

commission of any

of the ofl-ences

under the Election
Of'fences Act as a
gror-rnd fbr a

ret'erenduln
petition.

Clause 4l(2)
provides that the

High Court may
declare a

referendum void
on the grounds that
the Constitt"ttion,
the Act or the

regulations made

under the Act were

contravened
dr-rring the

refbrendum.

a
fhe 2 grounds provided
in the Bill are

insufllcient, namow and

restrictive

a28(3)- Amend the clause tcr

include grounds beYond the

results of the rel'erendum

aNational
Gender and
Equality
Commission

Article 28(2) of
the Constitution
provides that
petitions
concerning an

election, other than

a presidential
electiot't, shall be

frled within

a

-el tda

. 2l days is not sufficient

. Article 81(2) of the

Constitution provides
for 28 days

28(2)(d)- Delete "twer"rtY one"

and replace with "twentY eight"
aIndependent

Electoral and
Boundaries
Commission
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after the
declaration of the
election results by
the Independent
Electoral and
Boundaries
Commission.

The amendment is
therefbre necessary to
ensure the compliance
of the Bill to the
Constitution.

Katiba Institute Incorporate a section requiring
that all infbrmation and
documents created thror-rghout
the referendum will be rnade
available to the public upon
request.

a To ensure adequate
access to information to
facilitate filing of
petitions

a

The Committee
may consider the
inclusion or cross-
reference to the
provisions relating
to access of
information.

a

Independent
Electoral and
Boundaries
Commission

Add-
"An appeal from the High Court
in a referendum petition shall
lie to the Court of Appeal on
matters of law only."

a To ensure that we
safeguard the right for
review of possible
wrong decisions

a

There is need to
introduce a
provision dealing
with appeal in
respect of a

referendum.

a

Commission on

Administrative
Justice

30(2)(a)- The necessity of this
sub-clause should be considered

a The provision negates
the reason for
petitioning the High
Court since it has the
potential of making the
petition nugatory.

a

The provisions of
clause 30(2Xa)
relate to clause 30
and not to the
whole idea of

a

9

0
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filing a referendum
petition. This
paragraph
therefore applies
only where a

referendum
petition is not filed
in the High Court
within 2l days, as

provided in clause
28(2Xd).

Clause 30(l)
provides for the
effect of a

ref'erendum where
a referendum
petition is not
presented to the
High Court within
the specified time.

The amendment is

therefore not
necessary.

a
The result is not final
because there may be a
petition

a30(1Xb)- Deletea

There may be need

to redraft the

paragraph for
simplicity and
coherence

a
It is incomprehensiblea30(2Xb)- Redrafta

Katiba Institute
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a a

o

National
Gender and
Equality
Commission

Expand the clause to include all
adult citizens and non-juridical
persons such as organizations

a The clause restricts the
legitimate challenge of
the referendum process
or results

o

The Committee may
reconsider clause
3l(l) having regard to
Article 22(1) and (2)
of the Constitution
which gives every
person a right to
institute court
proceedings, on their
own behalf or in
public interest,
claiming the
infringement of a right
or fundamental
freedom in the Bill of
Rights.

Political rights are
included in the Bill of
Rights under Article
38.

Katiba Institute 31(l)- limits the persons who
can challenge a referendum
before the High Court

o It is unconstitutional
and locks out
organisations from
challenging the
referendum process

a

The Committee may
reconsider clause
3l(l) having regard to
Article 22(l) and (2)
of the Constitution
which gives every
person a right to
institute court
proceedings, on their
own behalf or in

interest,
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claiming the
infi'ingernent of a right
or fundamental
freedom in the Bill of
Rights.

Political rights are

included in the Bill of
Rights under Article
38.

The amendment
may be necessary

to ensure uniform
application of
petition rules in
both elections and

referenda.

a
The Electrons
(Parliarnentary and
County Elections)
Rules, 2017 under
regulation 8(a)(a)
stipulate that the
petition shall be signed
by the petitioner or by a
person authorized by
the petitioner.
The same should be

applied to referendum
petitions.

a33(l)- Persons authorized to
sign the petition should include
a person or persons authorized
by the petitioners

aOffice of the
Registrar of
Political Parties

Article 164(3) of
the Constitution
provides-
"The Court oJ'

Appeal has
jurisdiction to hear
appeals.from-

(a) the High
Court; and

@ any <sther

o
There is need to state
whether the decision of
the High Court is final
or is subject to appeal
at the Court of Appeal.
This is necessary for
legal certainty.

aCommission on
Administrative
Justice

Appeal process is missinga

3

'ar
VI
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court or
tribunal as
prescribed by
an Act of
Parliament. "

There is therefore
need to provide for the
appeal process.

Katiba Institute Give clear provisions on
whether the petition before the
High Court is final or can be
subject to appeal.

a Challenges may arise in
protracted litigation on
j urisdictional questions.

o

There may be need
to amend the Bill
to make provision
for appeal on
referendum
petitions

o

a o

a

National
Gender and
Equality
Commission

37(l)(a)- Reduce the period of
determination of the referendum
petition from 6 months to 2
months

a The 6 months period is
too long

a

2 months may be
too short
especially where
the matter may be
subject to appellate
litigation.

a

Office of the
Registrar of
Political Parties

37(l)(a)- Reduce the timeline
for determination of the petition
from 6 months to 60 days

a The 6 months is longa

The Committee
may consider an
appropriate
timeline for the
determination of
the petition having
regard to the entire

o
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procedure
including appeal.

There is need to
include a provision
allowing appeal to

the High Court, so

as to bring the Bill
into conformity
with Article 164(3)
of the

Constitution.

a
The stakes at hand
require comprehensive
avenues for aggrieved
parties to seek justice.

a37- Make provision for
appeal process

ana

If the court's
permission is made
a mandatory
requirement, it
rnight not be

practical to compel
a person to
proceed with a

referendum which
he or she no longer
wishes to proceed
with.

The amendment is

therefore not
necessary since a

notice of intention
to withdraw to the

Court and to

a

a

H

It should not be so easy

to withdraw if it is a

public interest action

a37(3)- withdrawal of
referendum petition should be

with the permission of court.

aKatiba Institute
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the other
will suffice.

parties

Katiba Institute What is the punishment for the
referendum offences

a Need for claritya

The Election
Offences Act, No.
37 of 2016
provides for the
various election
offences as well as

the penalties for
the offences.

Clause 14 of the
Bill makes a cross-
reference to the
effect that the
Elections Offences
Act shall apply in
respect of
referendum
offences.

The amendment is
therefore not
necessary.

a

Office of the
Registrar of
Political Parties

Provide that the Commission
shall have custody of ballot
boxes and forms
Examination of votes ought to
happen at the Commission's

a

a

towarehouse as

Preservation of records
and integrity of the
election materials.

a

Regulation 86 of
the Elections
(General)
Regulations, 2012
provides that the

a

t0
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returning officer
shall have custody
of the election
materials for such
period as may be

required by
Regulations.

The Committee
may therefbre
consider the
introduction of a

sub-clause to
provide-

"The High Courr
shall make a

determination on
the manner of
scrutiny of votes
under subsection
(1) in consultation
v,ith the
Commission. "

a

ferrying ballot boxes to the

court

The grounds in the Bill
are not exhaustive as

contained in section 82
of the Elections Act

a

The amendment is

not necessary since
all the matters
provided in clause
40(2) are

contained in
section 82 of the
Elections Act.

The only provision
rnissing in the Bill

a
Independent
Electoral and
Boundaries
Commission

40(2)- Reword and cross-
reference applicable grounds to
the Elections Act in relation to
elections petitions.

a
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is section 82(2)(f)
which provides for
votes cast for a

disqualified
candidate. A
referendum is
unlikely to have
any candidates
hence the need to
omit this
paragraph from the
Bill.

There may be need
to amend the
clause to allow for
appeals to superior
courts

o
National
Gender and
Equality
Commission

There is need fbr clarity on
whether the decision of the
I-ligh Court is final or may be

subject to appeal.

a Parties to the
referendum petition
should be allowed to
appeal to the highest
court.

a

There is need to allow
the right of appeal to
the Court of Appeal
since this is critical in
ensuring public
confidence in the
process and growth of
jurisprurdence in the
electoral and
referendum process.

a

There may be need
to amend the
clause to allow for
appeals to superior
courts

o
Political Parties
Liaison
Committee

Delete 4l(5)a

There is need to
provide clarity on when
the Registrar of the
High Courl shall
deliver the decision on
the referendum
petition.

There may be need
to introduce a

timeline within
which the decision
of the court on the
referendum

a
Independent
Electoral and
Boundaries
Commission

4l(3)- Add the words "within
seven days" between the words
"court" and "shall"

a
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petition shall
delivered to
Commission.

be

the

Centre for
Multi-party
Democracy

Add new clause to provide fbr
the procedure of appeals of
decisions from the High Court

a To promote justice and
to give petitioners an
avenue to appeal the
High Court decisions

a

There may be need
to amend the
clause to allow for
appeals to superior
courts

a

Katiba Institute 42(l)- the grounds for vexatious
claims are not outlined in the
Bill

a a

The Vexatious
Proceedings Act,
Cap. 4l gives the
Fligh Court, on the
application of the
Attorney-General,
the power to make
orders on the
declaration of a

vexatious litigant.

Section 2( I ) of the

Act provides-

" lf, on an application
ntocle b1, the Altorney-
General under this
seclion, the High
Ccturt is satisfied that
any person has
habitually and
persislenll.y and
v,ithout 0n))
reasonable ground
institttted ttexatious
proceedings, whether
civil or criminal, and
whether in the tlish

a

a
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Court or in any
subordinate court, and
whether against the
same person or
against dffirent
persons, the Court
may, after hearing that
person or givtng him
an opportunity of
being heard, make an
order declaring such
person to be a
vexatious ltttgant. "

The amendment is
therefore not
necessary.

DeleteIndependent
Electoral and
Boundaries
Commission

Clause 44 is not
necessary as provisions
relating to offences is
dealt with in clause 14

which makes a cross-
reference to the
Election Offences Act.

o

Clause 14 of the
Bill provides that
all election
offences under the
Elections Offences
Act shall apply in
respect of a
referendum.

Clause 44 of the
Bill may therefore
be deleted.

o

a

Katiba Institute Review the clause in
consideration of the Election
Offences Act

o Further clarity required
on penalties

a

Clause 14 of the
Bill provides that
the Election
Offences Act shall
apply in respect to

a

83 Constitutional Implementation Oversight Committee Report on Consideration of the
Referendum Bill, 2020.



]e
ler
rl

Clause 44 of the
Bill may therefore
be deleted to avoid
conflict between
the Act and the
Bilr.

a

referendum
off'ences.

Kenya Law
Reform
Commission

Insert a provision requiring the
provisions of the Elections Act
relating to the following matters
to apply to referenda with
necessary modifi cations-
(a) eligibility to vote;
(b) registration of voters;
(c) compilation and

maintenance of registers;
(d) inspection of register;
(e) updating of register;
(f) transfer of registration;
(g) determination of questions

as to registration;
(h) making and determining

claims to be registered and

objections to registration;
(i) appointment of officers to

preside at polling stations;

O designation of polling
stations;

(k) place and manner in which
votes may be cast;

(l) design and handling of
ballot papers;

(m)grounds for postponement
of elections;

Conduct of a

referendum is similar to
conduct of a general
election and are both
conducted by the same
body.

o

There may be need
to include a

provision in the
Bill providing that
all matters relating
to an election, as

provided in the
Elections Act and
the Election
Campaign
Financing Act,
shall apply with
the necessary
modifications.

o
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(n) conduct of campaigns; and
(o) election offences.

There should be a provision
prohibiting more than one
referendum in 5 years

The one million signatures
should come from a majority of
the counties
Funding of referenda should be
regulated under the Election
Campaign Financing Act
A referendum should prohibit
certain forms of referenda

o

a

a

a

Office of the
Registrar of
Political Parties

Consider making a provision
for exit polls as is in Paragraph
la(b) of the Second Schedule to
the Elections Act, as long as

those conducting exit polls do
not publish their results during
polling time.

a Builds up transparency
and one of the ways of
determining voting
behavior/
demographics

a

The Second
Schedule provides
for the Electoral
Code ofConduct

"Every media
house and its
representative
shall-

(a) adhere to
the media
professtonal
ethics in its
coverage of
public
meetings,
campaign
rallies and

t4a Paragraph
provides-
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(b) during rhe

presuibed
hours of
polling, not
publish or
distribute the
result of en
exit poll taken
in that election
or referendum;

(c) adhere to
ony media
regulat ions
issued by the
Commission;
and

(d) ubide by
lhe provis ktns
of this Act. "

There is therefore
need for more clarity
in regard to exit polls.

Necessary in respect to
management of the
referendum process

a

There rnay be need

to provide that the
general provisions
contained in the
Elections Act shall
apply with the
necessary

modifications to a

a
Independent
Electoral and
Boundaries
Commission

Add general provisions in

relation to-
(i) Retention and inspection

of documents
(ii) Duty to co-operate
(iii)Powers of arrest and

prosecution.

a
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referendum.

a a

a

Kenya National
Commission on

Human Rights

5(d)- Include social events
including weddings

l0( I )- Add a provision that the
peace committees will be

grounded by the national values
and principles in Article 10 of
the Constitution

l0(3Xb)- Provide that the
rnediation process by
constituency peace committees
shall only be for non-criminal
matters

a

a

a

To ensure that
campaign events are

transparent

To ensure inclusivity
and reduce conflict,
abuse and bias

To eradicate
possibilities and
situations where
criminal cases are
mediated

a

a

a

The provision may
be amended to
include other
social events

Article l0(l) of
the Constitution
already provides
that the national
values and
principles of
governance bind
all State organs,
State officers,
public officers and
all persons.

It is therefore not
necessary to
restate it.

The amendment
might be useful so
as to provide
matters which may
be mediated upon

a

a

a
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For clarityo

There may be need

to amend
paragraph 8(l) of
the Schedule so as

to expressly
provide for the
number of
members of the

Code of Conduct
Enforcement
Committee.

a
Katiba Institute 8(l)- Provide

number of
members

Provide for
process

a

a the selection

for
the

maxlmum
committee

a

a
o
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CHAPTER 5

5.0. PROPOSED COMMITTBE STAGE AMENDMENTS TO THE

REFERENDUM BILL, (NATIONAL ASSEMBLY BILLS NO. 1t),2020

63. The Committee met and considered the Bill and the proposals submitted by members of
the public and stakeholders that rnet with the Committee and made the following
recommendations to be incorporated in the Bill at the Committee of the Whole House

stage:

LONG TITLE

THAT, the Bill be arnended by deleting the [,ong title and substituting therefor the following

new Long title-
"AN ACT of Parliament to give effect to Chapter Sixteen of the Constitution; provide for

the procedure of the approval of an amendment to the Constitution by a referendum, the

conduct ofa referendum and referendum petitions; and for connected purposes"

Justification

The amendment seeks to ensure that the Long Title of the Bill makes reference to Chapter

Sixteen of the Constitution whicli provides for the amendment of the Constitution by

parliamentary or popular initiative.
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CLAUSE 2

THAT, the Bill be amended by deleting clause 2 and inserting the following new clause-

Interpretation. 2.ln this Act, unless the context otherwise provides-

"agent" means a person duly appointed by a promoter of a

popular initiative for the purposes of a referendum trnder this Act;

"Commission" means the lndependent Electoral and

Boundaries Commission established by Article 88 of the

Constitution;

"electoral area" means one of the areas into which a

constituency is divided under section 12 of this Act, or, if the

Commission has declared a constituency to be a single electoral

area, that constituency;

"oppose" in respect of a referendum question lreans voting not

to approve the referendum question specified in section 6 of the

Act;

"polling station" means any room, place, vehicle or vessel set

apart and equipped for the casting of votes by voters at a

referendum;

"polling time" means the period between seven o'clock in the

morning and five o'clock in the aflernoon of the polling day and

includes the time taken to vote by voters who were present in a

polling station by five o'clock;

"presiding officer" means a person appointed under section 8
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of this Act to preside at a polling station;

"promoter of a popular initiative" or "promoter of a draft Bill"
means a person or a group of persons that formulates a general

suggestion or a draft Bill to amend the Constitution under Article

257(2) of the Constitution;

"referendum" means a poll held under this Act;

"referendum officer" means a returning officer, presiding

officer and any other person appointed by the Commission to

perform referendum duties under this Act;

"referendum period" means the period beginning on the day on

which the text of the referendum question is published and ending

on polling day of the referendum;

"referendum question" means the question upon which the

people shall vote in the referendum as specified in section 6 of the

Act;

"returning officer" means a person appointed under section 8

of this Act for the purpose of conducting the referendum in a

constituency;

"support" in respect of referendum question, means voting to

approve the referendum question specified in section 6 of the Act;

and

"voter" in relation to the referendum, means a person whose

name is included in the current register of voters.
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.lustification

The amendment seeks to ensure confbrmity witli the terms used in the Elections Act

CLAUSE 3

THAT, clause 3 of the Bill be amended-

(a) by deleting paragraph (a) and inserting the fbllowing new paragraph-

,,(a) the procedure fbr the conduct and approval of an antendment to the

Constitution bY a referendum;"

(b) bV deleting ParagraPh (b);

(c) by cleleting paragraph (c) and inserting the fbllowing new paragrlph-

,,(c) the procedure to challenge the conduct, result or validity of a referendunl"

Justification
'fhe amendment seeks to eliminate the repetition in paragraphs (a) and (b) which both provide

for the procedure and conduct of a referendum to amend the Constitution.

The amendment also seeks to ensure that not only the process of conducting a retbrendum may

be challenged, but also the conduct, result or validity of a referendum'

CLAUSE 4

THAT, the Bill be amended by deleting clause 4 and ir-rserting tlie fbllowill-c, new clartse-

Procedure

under popular

initiative.

4.(l) The prornoters of a popular initiative shall submit a drafi Bill

under Article 257 to the Commission.

(2) The Commission shall, within ninety days of receipt of the
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Bill. verify that the draft Bill nnder subsection (l) is supported by at

least one n-rillion registered voters of whom-

(a) not more than one third shall be fiom one county; and

(b) the voters in each of at least half of the counties shall be

represented.

(3) In determining whether the initiative meets the requirements

of Article 257 of the Constitution, the Commission shall, within

seven days of receipt of the draft Bill, submit the draft Bill to the

Kenya [,aw Refbrm Commission and the offices of the Clerks of

Parliament.

(4) The Kenya Law Reform Commission and the offices of the

Clerks of Parliament may, within thirty days of receipt of the Bill,

redraft the draft Bill submitted under subsection (3) to conform with

the Constitution and the format and style prescribed in the standing

orders of Parliament without altering the substance of the Bill.

(5) If the Cornmission is satisfied that the initiative meets the

requirements of the Constitution and this section, the Commission

shall submit the dratt Bill to each county assembly for consideration.

Justification

The amendment is necessary for purposes of proper sequential flow in the clause.

Further, the amendment seeks to provide fbr the specific timelines within which a draft Bill shall

be considered and submitted to the various players.

The amendment also seeks to ensllre that a majority of citizens are engaged before a popular

initiative to amend the Corrstitution can be considered.
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CLAUSE 5

THAT, the Bill be amended by deleting clause 5 and inserting the fbllowing new clause-

ffff 
in countv 5.(l) Upon receipt of a Bill submitted to a counry assembly

under section 4, the county assembly shall notify the pr-rblic of

the Bill by-

(a) notice in the Gazette;

(b) two newspapers of national circulation; and

(c) public notices in the offices of the County

Cornrnissioner, Chiefs and Assistant Chief's.

(2) The notificatior, in subsection (1) shall contain all

relevant details inclurding-

(a) a surnrnary of the proposed amendments to the

Constitution;

(b) the timelines within which the public may

submit views on the Bill; and

(c) the tin-relines within which the county

assembly shall consider the Bill.

(3) A county assembly shall not amend a draft Bill

under its consideration.

(4) If a county assernbly approves the dlafi Bill within

three months afier the date it was subrnitted by the

Comrnission, the speaker of the county assembly shall deliver
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a copy of the draft Bill jointly to the Speakers of the two

Houses of Parliament, with a certificate that the county

assembly has approved the draft Bill.

(5) The Speakers of the two Houses of Parliament may

designate officers to whom the speaker of a county assembly

shall deliver a copy of the draft Bill jointly.

(6) A draft Bill referred to a county assembly under

Article 257(5) of the Constitution shall be introduced for

consideration by the county assembly by the chairperson of the

relevant committee as a motion.

(7) The motion shall be debated and approved or

rejected by a county assembly within three months after the

date it was submitted by the Commission under section 4(5).

(8) A draft Bill in a county assembly shall be passed by

a majority of the members of the county assembly, present and

voting.

(9) Where a county assembly fails to obtain a majority

to pass the draft Bill, the draft Bill shall fail and the Speaker of

the county assembly shall communicate the failure to obtain a

simple majority in writing to the Speakers of Parliament.

(10) A draft Bill approved by at least twenty four

county assemblies shall be introduced in the two Houses of

Parliament within fourteen days of receipt of the certificate of
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approval fion-r the county assemblies.

(ll) Where a county assembly fails to consider a draft

Bill under this section, the draft Bill shall fail and the Speaker

of the county assernbly shall communicate the lailure to

consider the draft Bill in writing to the Speakers of Parliament

giving reasons for the failure to consider the drafi Bill.

(12) A Bill ref'erred to Parliament under Article 257(7) of

the Constitution shall be introduced in Parliament by the

chairperson of the relevant committee of eacli I-louse of

Parliarnent.

(13) A draft Bill introdr"rced in Parliament under subsection

(12) shall be considered within six months fiom the date of

introduction of the dlaft Bill.

Justification

J'he amendment rearranges the clause for correct sequential flow.

'fhe amendment also seeks to provide a clear threshold flor voting to pass a drafi Bill in the

county assemblies, as well as to provide fbr other means of notification of the Bill to ensure

accessibility of information.

The arnendment to include reasons fbr the failure by a county assembly to consider a Bill will

ensure accountability on the part of county assemblies.

'fhe amendment also seeks to provide the timeline for the consideration of a draft Bill by

Parliament.
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CLAUSE 6

THAT, clause 6 of the Bill be amended-

(a) in sub-clause (2) bV deleting the word "seven" and substituting therefor the words ,,twenQr

one tr,

(b) in sub-clause (3) bv deleting the word "may" appearing immediately after the word
"Commission" and substituting therefor the word ..shall,,;

(c) by deleting sub-clause (4) and inserting the following new sub-clause-

"(4) A symbol assigned under subsection (3) shall not resemble that of a political party or
that used by an independent candidate in the preceding general election.,,

Justification

The amendment seeks to change the timeline for publication of a referendum question from 7 to
21 days, since the 7 days period may be too short as the Commission is required to refer the
question or option to the relevant Houses for approval.

The amendment also seeks to provide that in respect of a symbol used by an independent

candidate, only the symbols used at a preceding election shall be considered.

CLAUSE 7

THAT, clause 7 of the Bill be amended-

(a) in sub-clause (1) by inserting the words "and in any other form that may be accessible to the
specialinterest groups" after the words "national circulation";

(b) in sub-clause (2)-
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(i) bV inserting the words "or questions" immediately after the word "questiott"

appearing in paragraph (a);

(ii) by deleting paragraph (e);

(iii)by inserting the fbllowing new paragraph irnmediately afier paragraph (f)-

"(g) any other matter as the Cornmission shall deem necessary to be

inch"rded in the notice."

(c) in sub-clause (4) by deleting the words "and civic" appearing imnrediately afier the words

"conduct voter";

Justification

The amendment seeks to ensure that infbrmation on the publication of a ref'erendum qr-restiotl is

made accessible to persons categorized within the special interest groups.

The amendment also seeks to ensure that the notice by the Commission may contain any other

information that the Commission may find necessary to be included in the notice.

The amendment also seeks to ensure conformity with Article 88(a)(g) of the Constitution which

mandates the Commission to conduct voter educatiori and not civic edttcation.

CLAUSE 8

THAT, the Bill be amended by deleting clause 8.

Justification

The deletion of this clause is necessary to allow the provisions of the Elections Act iri regards to

the appointment of officers to apply with the necessary modifications.

CLAUSE 9

THAT, the Bill be amended by deleting clause 9
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Justification

The deletion of this clause is necessary to allow the provisions of the Elections Act in regards to

the appointment of officers to apply with the necessary modifications.

CLAUSE I I

THAT, clause 11 of the Bill be amended in sub-clause (2) by deleting the words "and the

elector's card issued by the Commission".

Justification

The amendment seeks to eliminate the requirement of a voter's card which is no longer a

requirement in law.

CLAUSE 12

THAT, the Bill be amended by deleting clause 12 and inserting the following new clause-

Electoral areas and 12. (1) The Commission shall-
polling stations.

(a) divide each constituency in which the referendum is to be

held into electoral areas;

(b) assign to each electoral area a distinguishing number or

letter or a combination of numbers and letters;

(c) appoint a place or places or designate a vehicle or vehicles

or a vessel or vessels at which the polling station or

stations for each electoral area shall be established; and

(d) publish in the Gazette a notice speciffing-

(i) the electoral areas established for each

constituency, which may be done by specifuing
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the registration units which they respectively

comprise;

(ii) the distinguishing number or letter, or a

combination of numbers and letters, assigned to

each electoral area; and

(iii)the place or places appointed or the vehicle or

vehicles, vessel or vessels designated for the

establishment of a polling station or stations for

each electoral area.

(2) In determining the boundaries of any electoral area, the

Commission shall have regard to geographical considerations and

any other factors affecting the facility of communication between

various places within the electoral area.

(3) Subject to subsection (2), the Commission may alter a

division, an assignment or an appointment made under subsection

(1) and shall thereupon publish a notice in the Gazette specifying

the alteration.

(a) The Commission may, if it considers it desirable, appoint

a single polling station for two or more electoral areas.

Justification

The amendment seeks to align the clause with the term "electoral area" as used in the Bill
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The amendment also seeks to remove the possibility of having a constituency as a single polling

station.

CLAUSE 14

THAT, clause 14 of the Bill be amended by deleting the word "the" appearing immediately after

the words "with respect to" and substituting therefor the word "a".

Justification

The amendment is necessary for purposes of proper grammatical flow.

CLAUSE 15

THAT, the Bill be amended by deleting clause 15.

Justification

The deletion of clause l5 removes the obligation of the formation and registering of referendum

committees. This will ensure that persons may freely campaign for or against a question to be

determined at a referendum without having to form one national referendum corlmiuee and

other referendum committees in each of the constituencies.

CLAUSE 16

THAT, the Bill be amended by deleting clause 16.

Justification

The deletion of clause 16 is a consequential amendment which follows from the deletion of
referendum committees in clause 15.

CLAUSE 17

THAT, the Bill be amended by deleting clause l7
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Justification

The deletion of clause 17 is a consequential amendment which follows from the deletion of

referendum committees in clause 15.

CLAUSE 18

THAT, clause l8 of the Bill be amended by deleting sub-clause (1) and inserting the lollowing

new sub-clause-

"(l) The promoters of a popular initiative may appoint not more than two agents to be

present at each polling station during voting."

Justification

The amendment is necessary to bring the clause into conformity with section 30 of the Elections

Act which provides that a political party may appoint one agent for its candidates at each polling

station.

The amendment also seeks to place the obligation to appoint agents on the promoters of a drafi

Bill.

CLAUSE 19

THAT, the Bill be amended by deleting clause 19 and inserting the following new clause-

Rights and duties 19. (l) An agent appointed under section 18 shall, whep present, be

of agents' entitled to-

(a) witness the opening and closing procedures and processes

of a polling station;

(b) examine the serial numbers of the ballot boxes before the
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commencement of the polling and after the close of the

polling;

(c) examine the voters' registers;

(d) verify whether a person who has applied for a ballot paper

to vote is qualified to vote at a polling station;

(e) be furnished with the names of the election officials at a

polling station and constituency tallying centre;

(0 put a security seal on the ballot box;

(g) object, to the presence of any person, other than a person

lawfully present at the polling station or tallying centre;

(h) take note of all the activities taking place in a polling

station including the conduct of the poll, the observance of

prescribed polling regulations, the conduct of the count of

the votes and the observance of the prescribed counting

regulations and in that connection the agent shall be

entitled to take notes, object to the relevant referendum

officers preferably in writing, when the agent considers

that to be appropriate; and

(i) perform any other function or carry out any other

responsibility conferred on an agent by the Act.

(2) An agent shall-
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(a) submit to the authority of the presiding officer and deputy

presiding oft-rcer at the polling station and the returning

officer and deputy returning officer at the constituency

tallying centre;

(b) comply with lawful orders given by the returning officer,

deputy returning officer, presiding officer and deputy

presiding officer;

(c) not communicate with any voter in the polling station

except as authorised by this Act;

(d) not interfere with the poll or counting process in any

manner which is not authorised by this Act and

(e) not willfutly damage, destroy or in any way endanger any

document or other property of the Commission which

comes into the agent's possession or which the agent is

entitled to use, examine or handle.

(3) The returning officer, deputy returning offlcer or presiding

officer may suspend for a period of time or expel completely an agent

from the polling station the agent is attached to perfbrrn the agent's

functions if the agent repeatedly flouts this Act in a manner which

threatens to interfere or actually interferes with the voting process at

that place.

(4) Despite subsection (3), a referendum officer shall alert the

agent of a breach every time it occurs and offer the agent an
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opportunity to deI'end such conduct

(5) Where a ref'erendum officer suspends or expels an agent under

this section, the referendum officer shall serve the agent with a written

order to that effect and inform the promoters of the draft Bill of the

action taken.

Justification

The arnendment seeks to bring the Bill into conformity with the Constitution and the Elections

Act in regards to the use of the terms "voter" and "register of voters".

The amendment also removes the repetition of the word "shall".

CLAUSE 20

THAT, clause 20 of the Bill be amended by deleting sub-clause (l) and inserting the following

new sub-clause-

"(1) Any person supporting or opposing the referendum question may carry out

campaigns to support or oppose the referendum question within the referendum period

subject to the campaign period as shall be specified in the notice in section 7(2)(f)".

Justification

The amendment seeks to ensure conformity with clause 7 in regards to the timelines for

referendum campaigns,

The amendment also deletes the reference to a referendum committee.

CLAUSE 2I

THAT, clause 2l of the Bill be amended in sub-clause (2) by deleting the words "an elector" and

substituting therefbr the words "a voter".
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Justification

The amendment is necessary to bring the Bill into confbrmity with the Constitution and the

Elections Act in regards to the term "voter".

CLAUSE 23

THAT, the Bill be amended by deleting clause 23 and inserting the fbllowing new clause-

Voting under 23. The Commission may establish special polling stations to make

special provision for voters who are unable to vote in the polling stations in
circumstances' 

which they were registered as voters where special ancl unavoidable

circumstances exist for the voters' inability to vote at his or her

registered polling station.

.Iustification

The amendment seeks to provide for special polling areas to be designated under special

circumstances, but the voting to be done on the same day as the date of the referendum.

CLAUSE 24

THAT, clause 24 of the Bill be amended-

(a) by deleting sub-clause (l) and inserting the fbllowing new sub-clause-

"(l) An individual orofficials of an association, organisation or institution which interrds

to act as a referendum observer shall, not later than one month before the date of a

referendum, apply to the Commission for accreditatiou."

(b) by deleting sub-clause (2) and inserting the fbllowing new sub-clause-
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"(2) A person or an official of an association, organization or institution shall not act as a

relerendum observer unless such person or association, organizalion or institution is

accreclited by the Comrnission under subsection (l)."
(c) by deleting sub-clause (3);

(d) in sub-clause (4) by inserting the words "not later than thirty days before the date of the

referendum" immediately afler tl-re words "T'he Commission shall";

(e) by deleting sub-clause (6) and inserting the following new sub-clause-

"(6) The Cornmission may, after affording a referendum observer the right to be heard,

revoke the accreditation granted to the referendum observer where the Commission is

satisfred that the referendum observer-

(a) is partisan; or

(b) grossly violated the guidelines for referendum observers issued by the Commission."

(0 in sub-clar"rse (7) bV deleting the word "six" appearing immediately after the words "not later

than" and substituting therefor the words "three"

Justification

The amendment reduces the period fbr application of referendum observers from two months to

one month, so as to avoid locking out any persons or institutions who may be interested in

applying for accreditation as ref'erendum observers.

Article 47(l) grants every person the right to administrative action that is expeditious, efficient,

lawful, reasonable and procedurally fair. The amendment may therefore be necessary to ensure

compliance with the constitutional principle.

l'he ar-nendment also provides fbr gross violation of the observer guidelines as a ground for the

revocation of accreditation of a ref'erendum observer.
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CLAUSE 25

THAT, clause 25 of the Bill be amended in sub-clause (1)-

(a) by deleting the words "of referendum committees" appearing in the opening sentence;

(b) bV deleting paragraph (e) and inserting the following new paragraph-

"(e) sign and date the resr.rlts in the prescribed fotm and-

(i) furnish a copy of the lbrm to the agents; and

(ii) submit the original form to the Commission."

Justification

The amendment is necessaly since manual or electronic voting would both require submission of

the results.

The amendment also relnoves the reference to referendum committees which was deleted in

clause 15.

CLAUSE 26

THAT, the Bill be amended by deleting clause 26 and inserting the following new clause-

Return of 26. (l) A returning officer shall, immediately after close of polling,

referendum' transmit the results of the referendum withirr the constituency to the

Commission in the prescribed fbrm.

(2) The Commission shall declare the referendum results upon

receipt of the constituency referendum results tiom every constituency.

(3) Despite subsection (2), the Chairperson n'ray declare the

referendum results befbre all the constituencies have transnlitted their

results if the Commission is satisf-red that the results that have not been
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received will not affect the result of the referendum

Justification

The amendment may be necessary so as to avoid any ambiguities that may arise in regard to

transmission of results.

The amendment also seeks to corect typographical errors

CLAUSE 27

THAT, clause 27 of the Bill be amended in sub-clause (l) by deleting the words "forty eight

hours" and substituting therefor the words "seven days".

Justification

Article 138(10) of the constitution provides that the Commission shall declare the result of a

presidential election within 7 days.

The amendment therefore seeks to align the provision with the Constitutional requirement of the

timeline for the declaration of election results.

CLAUSE 28

THAT, clause 28 of the Bill be amended-

(a) In sub-clause (2) by deleting the words "twenty-one" appearing in paragraph (d) and

substituting therefor the words "twenty eight";

(b) in sub-clause (3)-

(i) bV inserting the words "or by any other person" immediately after the words

"referendum officer" appearing in paragraph (a);

(ii) by inserting the following new paragraph immediately after paragraph (b)-
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"(c) that there was a violation of any law relating to a referendum or a

commission of any of the off'ences under the Election Off'ences Act."

Justification

The amendment is necessary so as to include all acts or omissions done in respect of the

referendum by any person.

The amendment is also necessary to ensure the compliance of the Bill to Article 87(2) of the

Constitution in regards to timelines for the filing of petitions.

CLAUSE 30

THAT, clause 30 of the Bill be amended in sub-clause (2) by deleting paragraph (b) and

inserting the following new paragraph-

"(b) the issues raised by the petitioner do not challenge the vote requirement for a

referendum as provided in section 27( I Xb)."

Justification

The amendment is necessary for purposes of simplicity and coherence.

CLAUSE 31

THAT, the Bill be amended by deleting clause 31.

Justification

The deletion is necessary so as to allow for the application of the provisions of Article 22(l) and

(2) of the Constitution which gives every person a right to institute court proceedings, on their

own behalf or in public interest, claiming the infringement of a right or fundamental freedorn in

the Bill of Rights.
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CLAUSE 33

THAT, clause 33 of the Bill be amended by deleting sub-clause (l) and inserting the following

new sub-clause-

"(l) A referendum petition shall-

(a) be signed by the petitioner or by a person duly authorizedby the petitioner;

(b) be supported by an affidavit by the petitioner containing the grounds on which relief

is sought and setting out the facts relied on by the petitioner; and

(c) be in number of copies as would be sufficient for the court and all respondents named

in the petition."

Justification

The amendment may be necessary to ensure uniform application of petition rules in both

elections and referenda.

The Elections (Parliamentary and County Elections) Rules, 2017 under regulation 8(a)(a)

stipulate that the petition shall be signed by the petitioner or by a person authorized by the

petitioner,

CLAUSE 37

THAT, clause 37 of the Bill be amended in sub-clause (1) by deleting the words "six months"

appearing in paragraph (a) and substituting therefor the words "sixty days"

Justification

The amendment seeks to reduce the time within which a referendum petition may be heard and

determined from 6 months to 60 days. This will ensure that a referendum petition, being a matter

of national importance, will be heard and determined within a short and reasonable time.
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CLAUSE 40

THAT, clause 40 of the Bill be amended in sub-clause (2) by deletirig the word "electiolt"

appearing in the opening sentence and sr,rbstituting tlrerefbr the word "ref'el'endlu-tt"

Justification

The amendment is necessary for proper ref'erencing to a ref'erendurn and not an election

CLAUSE 41

THAT, clause 41 of the Bill be amended in sub-clause (3) by inserting the words "within fbrty

eight hours of the decision" immediately after the words "under subsection (l)".

Justification

The amendment introduces a timeline within which the decision of the court on the refet'endum

petition shall be delivered to the Commission.

CLAUSE 44

THAT, Bill be amended by deleting clause 44.

Justification

The deletion of clause 44 is necessary to allow fbr the application of'clause 14 which provides

thatall election offences underthe Elections Offences Act shall apply in respect of a ref'erendum.

CLAUSE 45

THAT, clause 45 of the Bill be amended by deleting sub-clause (2) and insertitig tlie fbllowing

new sub-clause-

"(2) The Commissiolt lnay, without prejudice to the generality of the lbregoing, make

re gulations providing for-
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(a) the verification of registered voters and signatures;

(b) the conduct of a referendum;

(c) the circumstances for the establishment of special polling stations;

(d) the associations, organizations and institutions eligible for accreditation as

referendum observers;

(e) the guidelines for referendum observers; and

(0 any other matter generally for carrying out the provisions of this Act."

Justification

The amendment seeks to introduce additional matters in respect of which the Commission may

make regulations so as to ensure the full operationalization of the Act.

NEW CLAUSE

THAT, the Bill be amended by inserting the following new clause immediately after clause 26-

Validity of 26A. A referendum shall be valid if-
referendum.

(a) at least twenty per cent of the registered voters in each

of at least half of the counties vote in the referendum;

and

(b) the amendment is supported by a simple majority of the

citizens voting in the referendum.

Justification

The amendment seeks to provide for the circumstances under which a referendum will be

deemed to be a valid referendum, as provided in Article 255(2) of the Constitution.

113 Constitutional Implementatton Oversight Committee Report on Consideration of the
Re.ferendum Bill, 2 02 0.



NEW CLAUSE

THAT, the Bill be amended by inserting the following new clause immediately after clause 44-

Application of the 44A. Except as rnay be expressly provided in this Act, the

tslections Act No' 24 provisions of the Elections Act ancl the regr-rlations macle
of 201I 

thereunder shall apply, with the necessary rnoclilications, to a

referendum.

.Iustification
'fhe inclusion of the new clause will ensure that all matters relating to tlie specified categories as

contained in the Elections Act shall also apply in respect to a refbrendum.

SCHEDULE

THAT, the Bill be arnended by deleting the Schedule.

Justification

The deletion of the Schedule is necessary to allow fbr the application of the Electoral Code of

Conduct as provided in the Elections Act.

This will ensure consistency in the application olthe law relating to electiorrs aticl ref'erettdutn.

HON. JERBMIAH KIONI, MP,

Chairnerson of the Const itutional Imnlement:rtion Oversisht Committee.

tL4 Constitutional Implementation Over.sight Contmittee lleport on Consideration o.f the

Referendum Bill, 2020.

1



Annexture 1:

Copy of newspaper advert inviting the public to submit written memorandum on
the Bill.
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impr0/rd hcallh.nd ttm?
srvtnE! ror houschrrlds;
pr.$Mtlon of fotlsls ud
!rsdl!lad aco5)iJtcmt:
,nd lov cmlssions, shlch
mnlrlbulc lo gJobil .ll,rrl.
onsm'rtlon. Thcy u? I
!ulth!blr lnd rrne*rblr
rncr[Y rll!m!llv!.

To prolcfl th. lond.
trm h?ilth o/ thr xenyrn
aconomy, st murl
lnlplem.nl inl.nrnllons
thlt lddrrst mor ofou
rurl rnd hlormol scgncnls,

I-lsmrkar! murl Show
th(ir commltm.nl lo thel,
consliturnts by r.,.f,lng
lhesr lnScntltlv! nroFD\rlt
coulitocd tn lh. hlll.

! lrif'lc thrtrl. liJsl. Sttrlt
',lldlas rfrrsr urslrm
liervr hrs displsrJ tnlirc
{rr,ijlrr r.d cor,nrsll ic!
ud fr$..td l^ mlrtl\Y
mT l$ss. sN\rndlt. lht
dcs(11 L\a!t srrslon Nuld
fim'.il rl ldrst crll inlo n i
nct[ uhi.h th. Fft{ Md
Agieliw OrFrni:rllon of
the UN lar1hlt @!,! r.r\il1
Lr rrt'siiltitl ([rn lo\srr.

Lelth, Csid.lg h!!
d:(ruitcJ !lT0)) chrlrs,
s$!rrl!. lj'.lrLrt llmctr'
iffis lo hlS\ q!rrjt)'
fm infus, chl(h diNtly
$;r!ths Lh$ qsrk_ Ut'at
(r Irm, Ml m.rl.is
sr (lcr{ lo srlr't ofi
.r,w\irur Li&llq, eid
rnrus olt-frm tuuertrs
h.i! hcrm( l$s prcit.bk.

q'. rm in CiE rtnitr.

Ess€ntbl b6inrst
T5r lncDsant hrt

laLr sierS to suliErl tha
Ml ronoh)., Dcludhg
drclrrii.! ihr rE ttaltur.
5{ior !i { asseitirl
5{Jr.sr du.1ng t5.
p..'l!ii(, \.1"J(h atllo*t
L-ci to i(rti ,amlt,g
r,rsr ro Iai.. [J!rnt.@ 0f
t.'.c loal rais.

II4rvra, th. ftiancr Bil
ior L\a to:o':ott hnocir.l
)ril, uhirh uis lab)d ln the
lj8:ionrl fu lchbly on t,try
6 for drb.t. qd opprcl.al.
rc:r b..t thore g.rlrl

Iq,EI
Lt rl'llrc tl.rision tor-df 

htrl,ose \',\T on

6P' lm(loI ull)orts
is rlttrinrculal to

nrntinuctl firrxl

Ou aduotlon ruhorlrlcr rlsid rpl
m ta h.filng ot, rt F,frnlnSpr|Irry
ord s((rdary. ol,(grt cft, unlr6rli6
fmm lhrl{m-hc6ld 19 shut@r !o/
llD. ron, whrn thc cntlr? wrld Ir
stlll bollltng t,lt cmf, rlirnr pild(mic.

Thrra lr r n.ad r.rr lc.chcrt'61oru.
rchol hcrdr rnd EdtitlJn mlnitttl
olficJrls lo 6r:l comr up rith r t'llbh
shtrEy /q shl dislucing d krcping
rtudots wl(h.l, imslll,rdf6 lr (h. t!.
rllrndinS Ehdrl .l dlllil?nl llfi'er ot
d.yr to llrtrlt tlE ,p..nd o/ llr ln (cllon
rmong |rarn.rt .nd th.l, tar(lErt.

tl'e shilld Lm lm f.nflerd. etrn
rchds hrvehecn rrrFncd to r.tm:il
nmbcr of wlacrrblc Frplit .id th.
chlldrco gf lty rcrlcrs rln(. th.y
closci .t th. .nd of M.rh Th. pha
/gr r aaulid[. phrsad r.lum of looa
(hlldr.n i, bilcd on lhc bert lcirnttn(
rnd mcdlcal rdr"ic? rriibHe. fto L1.

sistlng thll lh. d.prnm.nt (mrut17,
rhardb..nE pn8clrqly ulh ! n S!
o/ orgnihrba txludinl rlr r.[}6'
ui.Ioro, for ecr}1hlra tling pl:md
whco it com.t !o.rlallion

'I'lre 6lonr ond harC:erchcn lurt
crprass.d lha rllrt,v lrpr md gms-
llc!li(I.! in mM'' schrclr. s:rue J:.
cunrnl slaty ftlGUrs 5E rct (attl-
bla. Desltra scl.rnic r.idaa.? o/ th.
Umlt.d sprrrdof th" \'iBr t cldlCrn
.cofi.ning rch@li rithos r plrn (q!l
l.od lo r r(.ond rplh.ln Ce1d.l9.

Reop"n rch6ls whrtr it lt [jc ro.
KIHANI i. NJUGUHA. XT.mh I

I

pnxluolon."

flrrl,.!-hc bulsecIJ
lo lmpose lrtu?.lddci,
ru (\'AT) on ccdil,
k!y urilllier. $.hlch clll
subsequcnlly lncrcdse lhr
cost of frrmln& rt r tlnc
Yhen lt l! crirlol to rNwt
hocNM f(d produllon.

Aglcultue ir thc lrrgerl
sdor In thc R.onomy tnd
u lhrnnrnt aontnhtor to
!rcss dom.ltl. Frqlm.

At.lim. rhcn lh?
@ronrvlrui ho! 9ut f@d
t) 9tcmr qdcr lnmcnsa
euain. tlE d(lTlon to
lhlblc !AT on troator
LatEfl 5 is dctrinaitrl to
$ntlnucd l@d prcdufl lcn.

l.lw morc thin cr'ci
lh. 80!ernm.nt should Iy
siappliS up inlcn'htlon5
to hq.asc hvcstmcnl
in flmlr& li.ludlng by
mrkinE it ,rrc rffordrblr
lnd.6ln! rh. co!t o[
tr3dor woujd mik!

Ht Xtqarl Ir llE globrldl.E.
tor tor govemtunl tclallont
,nd Fll.y tl Onc Acre Fund.
Hr A!Mla lt r govrmhenl rs
latlonr a^d polk, a(,vlter. Oil
lct! Fund; Cdonelcrrl6d

nqilr
ev[

j
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.r)i,(

[t li']fls/ I iratF)11 r:thlntrl5tcft '
on lr:nr:, \1?f i,;:li (.rne undq fi rr
on;huRL"v t{ o:C( rlnq ntrtdato:l'

uq of !h( rl:r)di:ii FruJ( l:ihviy frtr
lm&.i1(1. 3[{xl1 (l6llocd fcr nrlgh'
lounn8 runlrl6.

Srniiors arli(d whv public par-
rlciFrlk'x wr.) nol (rnductcrl btfcrm
thc dlrcrihr'.i'is lssued rcqulring
lmpfnc,j (;iB') 10 hc tran"prf cci lry
thr SGR kom Mrmbrq to ll3ln.sba.

thq qufftliiled w!,! thc dlrccrht
rzs not op:ional and sid ushg lhc
SCI m:y nrrt br chcayr n (hc Ecv-
cm?rrt cl;l;ns.

Apfrrnng L.fD:r r'na S(ntlc F,o?Cs

ard irrnsp<,rt (-!rnrnll1ft . f,1achi.
nr dcl,:ndci lh( :no\r, sJytug Lhc
Cff,1d l9 i,ii'dcrrrf rnadr lr rm|\,s-
stblr ir r llrr irnrlrrncxi lc lirnduat
publl( Idri)clpn(rur).

lie addt<i the truchng bustnas
hs b$n idcnt,flcd s a liry trans-
nltlcr o(thi coron3\1rus i;om onc
ea tc &othci.

'1Ah:thcr ll ls from Nmngr to
N.lrcblor Llombae tofumpalr, the
truckl.o8 bslns hs gretly mn-
trlburtd to thc spEad orthc ltro.'
M2ch.rlc sld-

So the govcmment h:d to act
unllit(fllly bed on lab6i publlc
hc.lth lnforuUon ud ti( bcst ln-
tarGts of th( Frople. ht sld.

Machzrl2 sajd ushg thc SGR t3
mr efflrlot end trculd alr rciuct
darugr to roads by hcary trucks.

'Ihc dcislon re andrered ln thc
bd thrl w hrE . pendcmtc ro dcd
wlth axd ,so t sH n! uzffport
wlll rCucc dern:ge o tlre road and
b che.,p.r ud cfndm!'he 2ddcd

Morrbu Scroor Mohmcd FaJ<I

iild (irvlii.l9 ir .rit I ( nlly ri)rr.(jlna
li:;lcl 1n th,t l.l'lnrs thrn inl!n{ llu(f
drf*r t. "1lc prr,l,k.ut tr tltrt $c ht\\:
Cc);r: ln clcnric oi tnr( ks ind thirl
ls carblir! !n lDcr(a!r: ln thc slrcad
of thc d!...c.rrc atrrorrg rlrlvcrs. 1\'c
lhrru)(l (5trbilsh ntc,m tc:llng ccit.
trs." hc sld.

Irakl crltlclscd lhc CS for not'
St3llnt \rhcihcr irly mcrsllrcs ar(
ln plicc t0 nlt{Brrc loss(s In thc
trucUng huslnas. 'Wc should nct
dcslrcy the rru(khtgbuslncsl for il)c
srlic of SGR' hc rld.

Tnc Keryr Nallr:is Corporillon
hx l:i::rchcd direct SGR frrlght scr.
vic6 !'{"y rll tnr.\ll c:3rgo lobc f(ilcd
dlrcct)t Inrr) Monri)x-l pcrr lo th(
NaFu[a lnlanrl Conliin(r f)eFo(
(lCD) whcre tnrcks rvlll plck thctrl
f0r on\vJr(1 tn:rsp.J11!(lon.

Olllrials srld frctght frcm tbc Porl
of l,{ornbrs Io Nilqshr cosls S600
{Sh.)3.6{8 ) .'.rr r ?0-f@t onlalncr.
5850 for a {0-foat clntllner \rlgh-
tn8 xs much as 20 ronnes and Jqlo
for the smc sl?(d conulna w'lgh-
lng more thm 2l lom6.

Thc dlr(rllr to ferry goods dll€l-
Iy ,!om Mombasa to thc Nalruhl
lCD, utlch tmkcflcct on lunr l. $il
agrEd at a \1rtu4 m(tlng an(ndcd
by Prsldcnt Uhw Kcrryatu and thc
prdldcnts of Ugmdr. Rqnda ud
Sourh Sud1n.

It ws lntcndcd to cul thc tlme
t2krn from Mombe lo lhe Ugm-
d3 border lo rcdue tnmmlslon oI
C04d-19 by truckdrlwrs along the
tntrIDn orrldor.

Truck drlvers have al3o rcslst-
cd thc Netvash2 ICD ordcr, crtlng
maslvc lrrcstment and lob lorc.

IcGpon Cs
lams Meharh
(fttu ) duhg
the hrp€cl.loo
bu o, thr
N.lE!ha hland
Coitnhcr
TerrdrEl on

Tuesday
t@narf

W
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ln th. mtt.[ ol (onrldr.tloobrth. t{.ttoul Auab}p
'1. lh. R.1...6du6 Btll (H.rloilt tur.rrbl, Blllr'lq ll ol tOtO)
2. f h. X.nf. llrtlon.l Conhlrtlon ff HuDn RlghE (Amr^dn.nrt llU (X.rlo.sl

Atrlmbly Blllr Nqt ol 20lol

Artkk ll6(l(b) ol ha Con lirulbf, pdid.! lrE! .Forltdmral 
'}EIl 

fGilito(( pubj< F:rr{rAIioo
ond lowleem.na ln tha,rgtlotfr ond oth€r &/rin6r o, po.,ioDfit ond iS C;lm,itt6: tunhd.
thc N.tloMl tusembv St.ndtng Ods lt7(!) rcquher rlE Srt(t Cmminc to rhkh
. Blll lr Committed to {r(llilate publi( FErti(lp.tton .nd tilc lnto .((ilm thr vlr$ lnd
re(ommendatiort ol thc publlc whrn rhe Coomltt( Nlar nJ trFstfo tha HNg.

Thr Rofurcndum Elll (NrrloEl A$.nrbl, Elll Nq ll ol 2O2Ol s\s rmng qtis to
provlda lq the prfiedure ol the approval ol u arundrun( to thc Coritnutfn o{ Xcryr
by r ttferenduar, lhr (ondu(t ol e rtfrrcndunq rcferrndum tEtl$oN lnd (o^$qt sttrl
.mendm€nti to th. fk(lont A(! Ne 2,t ot ]Ot I *hkh (uilmtt proytdc fq ttE (ondrt ol.
telerendum.ll funher ftlr foprovkh for thc gccdurc lu rmndNnt olth. CNl}lutlooL,
Popsl.r lnlthtlve .r provldcd (ndet Artl(k :57 ol thc (onr0tullm

nr. X.ny. Nrllotrrl Commlttlon on Huron Rlghtt (Am.ndmantl Slll(Nrltool ltrmbl,
Blll Nc I ol l0l0l :cekr to amcnd th! X!ny. N.llonrl Cmrnri$lon s Hurn n thhu ,(! (Nc
tt of 201l). ln qdd to m.rg. both th. X.ny. NltlonrlCommlslon s Hlmn iqhtt rnd tM
llatlonal Gend.r and [quallty Comlriloo l^ sd.r to retlln tha Kroyr Nntls.ul Hlmn nbh5
and Iqualrty Commltllof, rr rltrbllshal uhde. Ankh 59(l) ol ttE (mttltullotr

Th€.bova m.nllonad 0lllr hlw und.rgom fkrt R..dlng pununt lo Shndlng fr., 127

ond ar. rcw (mmhted to thr Cmrrhstlond lmphnentrllon Omlght (oomltfa lu
conrlderallon aod thseahe? repqt to tha HouJc.

Purluanl to tha provlrlonr ol tutkle I I 8(l)(b) o, thc Coorthurlon rnd Strndhg ords 127(3).

the Commltte lnvlts lnter$trd mmbc[ cd tha publt( lo rubmlt tny rtP.cntrtlont th",
m.y hryc on th. sld Blllr. Copkr ol th! Elllr c.n ba t<(r$ed ftom tha parllrmnfrry mi6hc
.t ffi .p.rllament.gqk.nha.Mtloel.:rcmbly/hourcturlocr:ltllh

The representationr or wltteo iubmlttlont may bc forwarded lo thc Clcd( o, tha N.ttoul
Arl.mbly, P.o. Bor lltll{o100, lt lrobb hand{€llwred to lhc Ofno ol thr Orrlq M.ln
hrllrmanl Bulldlng& X.lrobE d rmalkd ro drrk€,prrll.m.ntgo.k.; to ba rtrrhcd on of
bdorrlhsrdry, l!t r,lus.,2020 rr 5.00 pe

MTcHAELtusl tALEat
ct-tRx or IHE ilAilOHAt_ A3StrlBLy

do6
"Nt t

n (rcr6o<ild oa Un te dr[t !ird6 tc rtrd l/td b d. t b, v/,n;

le&d !'d dgbt fr6 ry oti, imd hllns.d hlrd td{d do@ t6 Jcprtr (l&
LDl.il 0t;.4 i UII IrUSUrt tE Erea 6rE{ Etrel EtL! 16 kd. ao(sd q
L hra ra&.e&n tn CNf tilIi.q Iq6 hrl tfir-./!+/<.hE .iri!

(6Sidkiatrd(ffi lb,ldb r$.ilr{ ran drd46 ti,I4d{rrD 6 ct hr!. dos! d.u
!|d Ur ! I I l&Jt {.1d. n. rnh d @krty lod d lrlil,t &rdt lc rddl$lo. d k*il

'.uttfi,t
lllrdr,t/ot2frrlM
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ltl!il{ rr r0J6wI yruot

luxu@.,xn

((JroEl(xll xt/
u[1,9a!r20lt )0)0

,ddq,l!{,lruE
h20t llfl.^
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Annexture 2:

Signed list of the Members who attended the sitting that considered and adopted

the rePort on the Bill.
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Annexture 3:

Minutes of the Committee sitting on consideration of the Bill and
adoption of the Report.



MINUTES OF THE TWENTY FIFTH SITTING GOURTH SESSION) OF THE
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MIN. o.cIoc/20 20t24t PIIF],I,IM INARIRS
J'he Chairrlan called the meeting to orcler at twenty rninutes past ten o,clock (10.20 a.rn.) ancl
commenced with a word of prayer. l'hc Chairman stateci that the Committee hzrd rlacle adecluate
deliberations on the proposals frorr stakeholders on the Rcf'erendr-rm Bill.2oZO anci had agrced to
adopt some of the proposed amendments. FIe informed Members that a drafi report had bee,
prepared and requested them to review the report to ascertain ii'the proposals captured therein
reflccted the Cornmittee's resolutions.

MrN.N().cIoc/2020l242 CON IITMATIONOFMT BS
Confirmation of minutes of the previous sittings was clill'ered

MIN.NO.CI oct2 43 CONSIDERATIO N OF' THII IIF,P R't- ON THN
ITET'E UM tlILL.202A

'fhe chairman reqttested the Legal counsel to take Members throLrgh the drafi report witli
specific fbcus on the proposed amendments so tliat Mernbers could make a decision on thenr.
The legal counsel took the meeting through thc proposecl Comrnittee Stage amendments and
Members agreed as follows: That:

(i)' Long title-That further arnenclmerrts be tnaclc to the I-ong titlc to capturc the provisio,s
of Chapter l6 of the Constitution.

(ii)' Clause 5 (c) be tleletecl- tlie Committee was of the opinion that if retained, it woulcl lead
to confusion to coLlnty assernblics in selecting which local raclio stations to use fbr
advertisement due to the high nurmber of,available raclio stations.

(iii) Clause 14 be reworded fbr clarity. Mcrnbers were of the opinion that the clause on
application of off-ences in the Election Olltnces Act to a ref-erendr-lm were ambiguous ancl
agreed that the clause be reclrafted.

(iv)' Clause l5 to 18 - The Committee resolvc<l that the clauses be deleted so zrs to remove tlre
Refbrendum Committees fl'orn thc Ilill ancl allow any person who was irrterestecl in
campaigning for or against the Bill to do so.

(v)' Clause 20 (l) - be amended by deleting the words "or refererldum committec,, after the
words "any person" so as to give liberty to any person interestecl i1 sr-rpporting or
opposing a referendum to clo so within the confines of the law.

(vi)' Clause 24-The period within which :rny person wishing to apply for 
'ccreditation 

as
itn observer be reduced l'rom two months to one month :rs two months was too long.
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(vii). Clausc 26 (l) on time for tmnsmission of referendum results by returning officer -
Members agreed that the term 'as soon as practible' is ambiguous and that the same

timelises ancl wording "lmmecliately afler the close of polling" as used in the Elections

Act be rised in this Act.

(viii). Clause 40 on power to order scrutiny of votes- It was noted that the amendment 'in

consultation with the Commission' was not necessary as the order for scrutiny of votes is

usually given against the Commission and this action would also interfere with the

independer-rce of the JudiciarY.

(ix) Clause 41 on notification period in communicating the decision of the court-

Members agreed that 7 days period fbr the Registrar of the High Court to communicate to

the Commission the decision of the court was too long and resolved to reduce the period

to 48 hours.

The new clause 7A be deleted- Members deliberated and agreed that a referendum was

only allowed by the Constitution in Kenya when seeking to amend the Constitution and

therefore introducing ref'erendum on other issues outside the Constitution would have no

proper legal backing.

(x)

(xi) New Clause 44A-That the clause be drafted in such a manner as to allow application of

provisions of the Elections Act as well as Regulations to a Referendum conducted under

the Act.

(xii) Schedule regarcling the referenclum code of conduct be deleted- Members proposed

that the Scheclule be cleleted and that the provisions be captr.rred in clause that sought to

apply provisions of the Elections Act to a referendum.

MTN.NO.CIOC/2020/244 ADOPTIO N OF' THE ITEPO T ON REFEREND IM BILL.
2020

Members present unanimously aclopted the rcport after being proposed and seconded by Hon'

.lapheth Mutai, M.P. and FIon. Simon. King'ara, M.P. respeotively'

MIN.NO.CIOC/2020/245 ANY OTHBR BUSINESS

The Chairman infbrmed Members that the Cornmittee had planned a retreat scheduled to take

place ip Mombasa fl.om 24tl' to 28'l' Septernbcr ,2020 to consider several Bills that were pending

3



before the Committee. He requested the Members who would be available to participate in the
retreat to register with the secretariat for planning purposes.

MIN.NO.CIOC/2020/246 ADJOURNMENT

There being no other business the meeting was adjourned at twenty five minutes to one O'clock
(12.35 p.m).

SI
THE HON. JEREMIAH KIONI, M.P.

DATE.
CHAIRPE ON
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A. Background

1. The Kenya National Commission on Human Rights (KNCHR), is an

independent National Human Rights lnstitution established under Article 59 of
the Constitution; with a broad mandate to promote a culture of respect of human

rights in Kenya. The operations of the National Human Rights Commission are
guided by the United Nations Paris Principles on the establishment and

functioning of lndependent National Human Rights lnstitutions commonly
referred to as the Paris Principles.

2. The KNCHR under Article 249 of the Constitution is mandated to secure
observance of all state organs of democratic values and principles and to
promote constitutionalism. Article 10 of the Constitution requires all state
organs to ensure they uphold constitutionalism and the rule of law whenever
they make public policy decisions or interpret the constitution. One of the
strategies pursued by the Commission to secure observance of all state organs

of democratic values and principles is through the review of bills, new laws and

subsequent issuance of advisories. lt is in this regard, that the National
Commission issues this advisory on the Advisory on the Referendum Bill, 2020.

B. lntroduction

3. Kenyans have travelled a long and strenuous journey to obtain the 2010

Constitution. Tribute and homage should be paid to those who lost thelr lives,

means of livelihoods and property in the struggle for attaining a new

Constitution. We celebrate everyone that participated in the processes towards
the enactment of the new Constitution.

4. The KNCHR acknowledges that the drafters of our Constitution envisaged
scenarios that may require amendments of the Constitution and further putting

in place safeguards under Article 255(1) on matters that may only be changed
through a referendum. As such, the KNCHR recognises the importance of this

bill in giving light to Chapter 16 of the Constitution.

5. The Commission reiterates the national values and principles of governance as

espoused under Article 10 of the Constitution which binds all state organs and

all persons whenever they apply or interpret the Constitution among them being

national unity, rule of law, demo cracy , participation of the people, human rights,

equity, social justice, inclusiveness, non-discrimination, protection of the

marginalised, integrity, transparency and accountability and which shall form

the basis of our submissions.



C. KNCHR's general observation and proposals

6. KNCHR welcomes the public participation and commends the drafting of this
bill as a means to respond to the challenges that Kenyans have had to
experience in previous referendum processes due to lack of a comprehensive
legislative framework. lt is hoped that this Bill in addition to the proposed input
by KNCHR and other actors, will cure the shortcomings of previous referendum
processes and subsequently strengthen the institutional and administrative
processes. This is imperative as failure to do so may lead to a referendum
process that replays the same situation and scenarios that took place in the
2005 referendum that resulted to deep divisions, suspicion, cynicism and
apathy witnessed in the 2007- 2008 post-election violence.

7. KNCHR wishes to make the following submissions from which it seeks that
issues and useful suggestions will be considered and incorporated into this bill.

l. Civic Education

B. With reference to Clause 7 (41 of the bill, KNCHR observes that this provision
will require clarity to ensure adequate and sufficient civic education is
guaranteed to stimulate public discussion and awareness of the constitutional
issues prior to the referendum period. Sufficient time should be accorded for
the conduct of civic education for the voters to make informed decisions
regarding their self-determination. The civic education should enable Kenyans
understand the referendum process, relevant timeliness and also provide
education on the specific referendum questions and subject.

9. Suffice to note, that civic education should not be left to one body as in so doing,
it will overwhelm the institution and limit wider reach to the public in all corners
of this country. The incorporation of other institutions such as lndependent
Commissions, Civil Society Organisations, Faith Based Organisations and
Non-Governmental Organisations with wide community outreach would ease
challenges that may ensue due to; logistical, resource constraints among
others. Further, KNCHR proposes that the Bill should stipulate the need for
guidelines that will ensure that actors are not given tasks before they have the
capacity to implement them as this might be setting them up for failure.l

l0.Additionally, it is imperative that resources are allocated and budgeted for
distribution and the dissemination of the proposed draft questions and other
related material in the Gazetted version and popular version in the official
languages and braille. lt cannot be assumed that information will reach all the

I Page 152 para ll.5 ol'the t'-inal Cornrnittee o1'Experts Report on Constitutional Review Process. See <
!1ttp,s.,l! g[i_[rrc u lq11i11glrts. { r }es. wtxdpless.cSlv]q lrnal ") accessed on 6'h June, 2020



corners of the country and that Kenyans would know how to vote on a particular

issue of the referendum.

1 1 . Comprehensive civic education would depoliticise the referendum process and

enable the voters freely express their will. Care should be given to guard

against partisanship in the conduct of civic education. lt is our opinion that the

civic education conducted should be non-partisan achieve a delicate balance
which recognizes the diverse and often conflicting views of all Kenyans.

ll. Verification and publication of the voter register as a preliminary to
the referendum

12. The KNCHR proposes inclusion of provisions that provide for the scrutiny,
verification and publication of the voter register within set timelines after the
IEBC suspends the registration of voters under Clause 7(3) as part of the
preliminaries to a referendum. The opening up of the voter register for scrutiny
should also be electronically available and accessible to all Kenyans to

enhance transparency, accuracy and accountability in the referendum exercise.

Recruitment and Appointment of Returning Officers and other
referendum staff

13.The KNCHR proposes inclusion of statutory timelines upon which the
recruitment envisaged under Clauses B and 9 of the bill shall take place to avoid

last minute recruitments. Timely recruitment will also ensure that officers are in
place in ample time before the referendum polling process and well acquainted
with the technology to be used in the exercise. This recruitment should also
adhere to the national values and principles of governance of transparency,
integrity and inclusion to build confidence among the populace.

IV lnclusion and accessibility considerations for Persons with
Disabilities

14.KNCHR proposes that Clause 22 of the bill that provides for the requirements
for ballot papers should be amended to make provision for braille to cater for
persons with visual impairment. Additionally, while the IEBC is at liberty to use
public institutions as polling stations under Clause 13 of the bill, KNCHR
proposes that the Clause be amended so as to make provisions for due care

and considerations to geographical location of the polling stations and polling

areas be made to guarantee the efficient participation by persons with

disabilities at every polling station and elderly in determining the actual polling

station.

15.The KNCHR welcomes the establishment of peace committees in the
schedule of this bill, Clause 10 of the Referendum Code of conduct, as a

mechanism be addressing the broad divisions in the society occasioned by the
referendum. KNCHR proposes that the establishment of these committees



must be grounded on National values principles outlined in Article 10 of the
Constitution. These committees further, provide local avenues for dispute
resolutions and tailor-made solutions towards reuniting warring pafties.

Protection from Discrimination on grounds stipulated in Article 27
of the Constitution.

16.The KNCHR welcomes the proposals of voting under special circumstances
envisaged under Clause 23 of the bill as a safeguard to ensuring inclusion of
groups that are often marginalised during such political process. However, the
Commission proposes that the clause be coined in a mandatory phrase to
ensure full compliance with the spirit and letter of Article 27 of the Constitution.

17. lndeed, in the case of prisoners, the courts in Constitutional Petition 574 of 2013
held that prisoners are, subject to Article 83 (1) of the Constitution entitled to
be registered as voters and have the right to vote under Article 38(3)(a) and
(b) of the Constitution. The IEBC should hence be mandated to put in place
measures to ensure that prisoners are registered as voters and that they are
able to vote on the referendum day.

18. The KNCHR welcomes the provision in this bill that seeks to provide protection
of every Kenyan against acts that breach the code of conduct and the Election
Offences Act such as, discrimination, incitement to violence, hate speech,
intimidation, sexual and gender-based violence, destruction of property among
others.

19.|t is notable that the Bill, must envision the vulnerable groups such as the
lntersex persons are often discriminated on the ground of sex and Birth. These
vulnerable group of Kenyans continue to hold registration documents that
conflict with their actual physical appearances due to having been born with
ambiguous genitalia, chromosomes, hormones and gonads. These is a crucial
group of Kenyans (according to intersex taskforce report2), who continue to be
left behind and face systemic violation in exercise of their civil political rights,
key among them the right to access proper legal registration documents
including elector's cards, denial of their civil right to vote among others.

20.Kenya's 2019 Population and Housing Census enumerated 1,5243 lntersex
persons, these were a few who stood up to counter the societal stigma that
demands their lives to be lived in secrecy. However, guided by the United
Nations' Free and Equal campaign, it estimated that about 0.05 to 1.7% of new
born babies are born intersex worldwide. This means that in Kenya alone,
actual estimated numbers of lntersex persons is between 23,500 and 799,000
calculated against the Kenya's 47 million population. Therefore, there is need

2 lntersex Taskforce repolt. See <http://wrvrv.klrr:.eo.ke/irnages/TASI(FORCE-REPOILT-on-INTERSEX-
PEII SO N S- lN:KLNl14-.-pdD accessed on 6'h .l u n e, 2 020
3 Report reveals there are over 1,000 Kenyans rvho ale intersex, 5'l' Nov, 20 l9 Article. See <
[(Lt,,/!_iitiy.s!UdiU.drr1.ertjii.co.f,q/tirticlt'i 2(iQ L.r-],!;2rSl)r1_!_t9\ictd[]"{taI9:419:rver'- I -000-kcny
intcrr'scx) acccssed on 6'l' June, 2020.
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to ensure that the registration processes envisioned in this Bill, must be

intentional to avoid perpetuating inequality and human rights violations. Further,

those processes and systems established must be in compliance with Article
260 of the Constitution which defines a person comprehensively in a way that
safeguards everyone from discrimination in line with Article 27 of the

Constitution.

Vl. Measures to protect Children

21.To this end, the KNCHR submits that there must be intentional measures to
protect children against any violations of their human rights during referendum
processes. KNCHR, proposes a need for a sub section under Clause 13 of the
bill that will ban the participation of children in referendum campaigns or
processes. Often times schools are used as public places with free access for
use as stipulated in this section. Further, there should be no disruption of
learning in schools for purposes of hosting campaigns or use of school grounds

at the expense of the safety and welfare of the children. ln the past referendum
processes and elections, KNCHR observed numerous violations of children
rights due to lack of comprehensive guidelines on how to safeguard children
during such processes. Therefore, the IEBC in partnership with relevant actors
should develop campaign guidelines that seek to uphold the rights, security and

welfare of all children in Kenya during the referendum process and especially
in view of the blanket permission on use of schools as polling stations or

campaign grounds.

Vll. Measures to safeguard the Sanctity of a referendum

22.11 is important that there are provisions to guard against the use of the

referendum process as an avenue for settling scores or through the use of
violence. An example is the 2005 referendum from which the Committee of
Experts on the Constitutional review process took note as follows:

"The referendum became the pertect forum for the political elite to
air long standing grievances. Each group resorted to distortion and
incitemenf based on ethnicity and tribal affiliation, and raised
hostility and animosity to levels that exacerbated the divides in
Kenya. lt was apparent that a process of reconciliation was needed
but no efforts were made to institute a process of national healing.
This laid the ground for the catastrophic consequences of the 2007
elections".4

23.The IEBC should therefore be strengthened in orderto reign in on persons that

breach the referendum code of conduct and the Election offences Act. Further,

a Page 2l para 2.3.6 of the Final Cornrnittee of Experts l{eport on Constitutional I{evierv I'rocess. See <

htlp,sl&A!-hqqu.llUlqlrigirt-Ulr]-c.t W-qld]Uc.s-s .s9ltr129!hL(4.cpc-!rra] rppi,r!-z{rdP accessed on 6th June, 2020.



acts that are criminal in nature should be prosecuted by the Office of the
Director of Public prosecution in collaboration with the mainstream criminal
justice actors. KNCHR proposes that collaboration between the two
independent bodies (lEBC, ODPP)should be enhanced so as to tackle impunity
and improve on the handling of criminal cases related to political and
referendum contests.

Vlll. lnclusion of the Campaign Financing Act

24.The KNCHR proposes that Clause 16 (1) of the bill be amended to include the
operationalization of the Campaign Financing Act provisions so as to regulate
the utilisation of funds by referendum committees. The suspension of the Act
persisting should not go without mention and Parliament should seek to amend,
repeal or otherurise operationalize it, as it deems fit.

IX. Anchoring on lnformation Communication
referendum process

Technology in the

25. The KNCHR notes that there is a glaring gap in terms of anchoring on the gains
we have made as a country in embracing technology in the electoral processes
as provided for under the Elections Act, and as one of the safeguards against
electoral malpractices. As such we propose incorporating such provisions that
shall incorporate technology in the entire referendum cycle from the civic
education, voter registration and inspection of the register, voter identification
during the polling process and transmission of results as captured in the
Elections Act and more specifically Section 44 of the act thereof.

26. Referendum processes in Emergency situations/pandemics

27.The COVID-19 pandemic is a lesson to all in the world, on the need to put in
place measures to address functionality of key processes in emergencies. The
referendum is one of the said critical processes to Kenya's exercise of
constitutionalism. The KNCHR proposes that this bill, must have
considerations on how to undertake the referendum in pandemics and
necessary safeguards that all actors should put in place to safeguard human
rights for all in Kenya during the referendum processes.

28.The following table contains additional proposals for consideration, based on
the specific sections.

PROVISION IN THE B!LL STAKEHOLDER
PROPOSAL

RATIONALE

PART II



KNCHR proposes

inclusion of a definite
percentage (such as over
50 %.) This should also be

reflected in clause 9 under
this part.

3. KNCHR takes note of
Clause 5 (7) which Provides
for a blanket threshold of
majority of members of the

county assembly.

This is to ensure that
the word "majority" ts
not selective

Conducting polling
processes is a mega
project. This will lift
part of the load from
IEBC and benefit from
the syne

lnclude the provision of
IEBC to collaborate with

other credible state and

non-state institutions for
the purposes of Providing
civic and voter education.

6. KNCHR suggests
amendment of Clause 7(4)
under this part to enhance
collaboration to provide civic
and voter education.

PART III

This shall ensure that
the deputies are hired
uniformly.

This will ensure that
prisoners don't lose
their right to vote.

This may deny some
voters the right to
participate in the
referendum due
geographical
distances.

This will increase the
efficiency and

effectiveness
especially in terms of
monitorin the

KNCHR therefore
proposes the removal of
the word IVAY and rePlace
it with SHALL as contained
in this clause. The dePutY

returning officers should
be appointed at the same
time with the returning
officers.

KNCHR proposes
inclusion of prisons as

designated voting regions
under clause 11.

KNCHR proposes
amendment to the clause
and remove the provision
of a possibility of having a
constituency as a single
polling station.

KNCHR further proposes
capping the number of
voters per polling stations
to 700.

PART IV
7. Clause B (i) provides for the
appointment of dePutY

returning officers but giving a
possibility of them not to be

appointed

8. Clause 1 1 under this Paft is

specific about constituencY
and may therefore lock out
people in places of detention.

9. Clause 12(a), gives a

possibility of having a whole
constituency declared as a

single polling station



t

transparency of the
voting exercise and
reducing the
congestion that results
to agitated voters.

PART V
10. Clause 23 under this part
gives an opportunity to
stagger voting dates.

Clause 23 further lists one of
the groups requiring voting
under special circumstances
as physically disabled
persons

1 1. Under clause 24 (7), the
time for submission of
observers' reports is 6

months

12. Under clause 26 under
this part, the mode of
transmission of results is not
specified

13, Provides for use of public
facilities as polling stations.

KNCHR proposes an
amendment under Clause
23 to have a single day for
the referendum and
remove the possibility of
staggering the dates for
whatever reason.

KNCHR proposes
changing the naming to
persons with disabilities

KNCHR proposes that the
time for submission of
observers' reports be
shortened from 6 months
to 3 months so as to have
the matters to be
discussed and concluded.

KNCHR proposes to have
the mode of transmission
of results be specified as
electronic.

Add a sub section that will
ensure rights of children
are safeguarded where
schools are used as polling
station or campaigns.

This will eradicate the
possibility of
manipulation of the
voting process and
also ensure that
results are transmitted
uniformly.

The term "disabled
persons" is derogatory
and not in compliance
with human rights
standards

This will shorten the
period and the reports
can be useful to
establish an overall
analysis on the
credibility of the vote.

This will hasten the
counting and tallying
of the results, increase
transparency and
avoid manipulation of
the same.

This clause is not
conclusive to govern
children rights where
schools are used as
polling station or
campaigns grounds,
the provision should
go beyond the
structural damage to
the amenities to actual



I

safeguarding of the
rights and welfare of
the children as

schools are their
environment.

SCHEDULE

10. Clause 10, provides for
establishment of peace
committees.

13. Clause 5 (m), provides for
restraining and punishment of
officials.

14. Clause 5 (d), specifies
burials and places of worship
as the only two events where
campaigns cannot be done

15. Clause 10 (3) (d), gives
powers to constituency peace
committees to conduct
mediation but the powers are
broad.

KNCHR proposes the
need to add a sub section
and clarity that will ensure
these committees are
established and grounded
by the national values
principles in Article 10 of
the Constitution.

KNCHR proposes to have
the terms, mode and
effecting of punishment to

referendum officials be

specified and pegged on
written law and the various
election law including the
Elections Offences Act.

KNCHR proposes to have
social events, including
weddings be included
alongside places of
worship and burials.

KNCHR proposes that the
mediation process by

constituency peace

committees be for only
non-criminal matters

This will ensure
inclusivity and reduce
conflict, abuse and
bias in appointment
and operations of
these committees,

This will help to avoid
unwarranted
victimization and to
also make the process
uniform.

This will ensure that
the campaign events
are transparent and
avoid clandestine
meetings which may
be not easy to monitor.

This will eradicate
possibilities and
situations where
criminal cases are
mediated



KENYA LAW REFOIIM COMMISSSION'S SUI}MISSIONS ON THE REFENDUM
B[LL,2020

Part I- Preliminary
Scope of the Bill
I-ong title: AN Act of
Parliament to provide for the
procedure ofthe approval ofan
amendment to the Constitution
by a refeiendurn, the conduct of
a ref'erendum, referendum
petitions and for connected
purposes

PROVISION IN TI_IE BII,L KI-RC PROPOSAL RATIONALE
THE REFERENDUM ACT, 2O2O

KLRC makes the fbllowing
proposals relating to the scope
and objects of the Bill:
(i) There is need to expand the

scope olthe Bill to include
provisions on conduct of all
forms of referenda. A
national refbrendurn to
amend the Constitution is

one form of referendum.
Referenda can be conducted
orl any matter of rtational
inrpoftance and such matter
nlay not necessarily relate to
the matters specified under
Article 255 (l) of the
Constitution. Some
countries have held
referenda on abofiion laws,
immigration laws, primary
health care and even
international cooperatiorr
(e.g. Brexit in the UK)

(i) Provide for the procedure of
conduct of county referenda.
The County Governments
Act at section 90 provides
for matters to be subjected
to local referenda. The Bill
does not provide for county
refbrenda. Countries with
devolved governance
structures provide for
national and regional
referenda.

(ii) If the intension ol'the Bill is

only to facilitate the
amendrnent of the
Constitution, the title should
be changed accorcl ingly.
However given that the Bill
proposes to repeal the
Referendum provisions
runder the Electiorrs Act, it
must set out a

cot.ll ensive fl'anrework

'l'he scope of the Billas captured
in the long title, the objects
clause and the contents ofthe
entire Bill is limited to
referendum to amend the
Constitntion.
There are no provisions on other
forms of referendum which do
not necessarily involve
constitutional changes e.g.
public interest Bills,
rnernbership of regional bodies
like EAC, etc.

Switzerland is known for its
direct democracy system which
involves conduct of frequent
referendums concerning changes
in its constitution and other
laws.

1



fbr referenda in Kenya

Part II- Amendment of the
Constitution by Popular
Initiative

'Ihis part does not contain
provisions on thc procedures to

amend the Constitution by
Parliamentary initiative. This is

a gap which should be

addressed. lt is a constitutional
requirernent that if the Ilill
relates to a matter specified
Lrnder Article 255 (1), it shall be

subjectcd to a national
referendunr before assent by the
President.

Chapter l6 (Articles 255 to 251)
of the Constitution provides fbr
the two ways of alnending the
Constitutiou, narncly,
Parl ianrentar), in itiative ancl

Popular irritiative.

Section 4(5) olthe Bill provides
that the Commissiorr may
consult the Attorney-General to
redraft the Bill prepared by the
promoters of the popular
initiative.

This section needs to be

redralted to align it to Afticle
257 (3) of the Constitution
which requires the prornoters of
the popular initiative shoukl
fbrrnulate the general

suggestions into a drafl Bill.
l'here should be concrete
provisions on thc steps to be

fbllowed in ftrrmulating the draft
Bill including irrclusivertess and
public participation.

Section 5 requires a county
assembly notify the public of the
rcceipt ol'the Bill by ttoticc in
the Gazettc and in two
newspapers of national
circulation.

It is proposed that since this is a
national exercise which involves
all the counties, the notification
should be done at the uational
level.

What happens in a case wlrere
the arncndmcnt Bill contairrs
more than one lnatters and each

matter needs to be voted
separately?

What lrappens if thcre arc more
thart onc Bills corrtaiuirrg
opposing nratters?

Corrsider providing lor clif ferent
scenarios including:
(i) Yes and No fbr drafi Bill
(ii) Diff-crerrt cluestions fbr

diffcrent provisions irr the
dral1 Bill (1'his is bound to
be cornplcx)

(iii)Options or diff'erent Ilills

Part III- Conduct of
Referenduur
Section 7 requires that every
question to be determined
during a ref'erendurn shall
require the voter to select att

answer that is either'"yes" or
"l-l o "

lt is not clear whetlrer tlris
proposal will always work I'or

purposes ol arnend ing tlre
Constitution.

A law of tlris nature should take
into account the unique
recluirerrents of Chaptcr l6 ot
the ConstitLrtion, Specifically the
fact that refbreudurn to anrettcl

the Constitution rnust be based

on a draflt Bill should be given
firll effect by rnaking detailecl
provisions on the process ol'
fbrmulating the Bill for purposes
of inclusivcrress and pLrblic

participatiorr. It slrould regulate
the form ol'the Bill in terms of

2



content and size. It should
anticipate a situatiorr where
several Bills are forniulated and
sr-rbjected to the electorate in a
sln le ref'erendum

sponsored by different
promoters

Part IV-Matters preliminary to
a referendum
Part V-Voting and Referendum
results
Part VI-Refelendurn petitiorrs
Part VII-M iscellaneous

It is recommended that there is
need to insert a provision
requiring the provisions of the
Election Act relating to the
following matters to apply to
referenda with necessary
rnodification:
(a) eligibility to vote;
(b) registration of voters;
(c) compilation and

maintenance of registers;
(d) inspection of the register;
(e) updating of the register;
(f) transt'er of registration;
(g) determination of questions

as to registration;
(h) making and deterrnining

clainrs to be registered and
objections to registration;

(i) appointment of officers to
preside at polling stations;

(j) designation of polling
stations;

(k) place and manner in which
votes may be cast;

(l) design and handling of
ballot papers;

(m) grounds fbr postponement
of elections;

(n) conduct ofcarnpaigns; and
(o) election offences,

Conduct of referendum is
largely similar to corrduct of a
general election. TIie two
exercises are conducted by one
body and relate to the same
electorate. Most of the general
provisions of the Elections Act
can apply with necessary
modifications.
l'he Electoral Code of Conduct
can also be applied with
necessary mod ifi cations

Other gaps identified It is further recommended that
the following new provisions
shoLrld be considered for
inclusion in the Bill:
(i) Given that a referendum,

like a general election, is
an expensive exercise,
there should be a provisiolr
prohibiting nrore than one
national ref'erendum in, say
five years.

(ii) l'o avoid abuse, the one
million signatures in

rt of an amendmentsu

There is a possibility of abuse of
referendum law where too many
ref'erenda could be brought up to
the detrirnent of the economy.

3



by popular initiative should
not be drawn from one

courlty or region, they
should come fi'ont a

rnajolity of the couttties.
(iii) Verification of the

signatures should be

properly provided fbr.
(iv) Funding of referenda

should be regulated ultcler

tlre Electiorr Carnpaign

Financing Act
(v) A referendum Bill should

also prohibit ceftain forms
ol referenda including
those that rnay be oflf'ensive

to any religion or those
with secessionist agenda.

THE KENYA NATIONAL COMMISSION ON HUMAN RIGHTS (AMENDMEN'I) BILL,2020
Section I of the principal Act Needs to be amended to change

the title to the Act
Consider whether to name the

Act as tlre "Kenya Flumatt
Rights and Equality
Cornmissiorl" or to use the
exact rrarr-rc provided under
Article 59 ol'the Constitution,
ruarnely, the "Kenya National
IIuman t{ights and liquality
Cornrlission"

Definition of the term
Commission

Consider wltether to nattre the

Act as the "Kenya Hutnau
Rights and Equality
Comnrissiot.l" ot'to use tlte
exact nan-le provided Lrnder

Article 59 of the ConstitLttiort,

nanrely, the "Kenya National
Fluman Rights and Equality
Commission"

General Comment
The Bill seeks to merge tlte
KNHRC and NGEC into one

Commission to be known as the

Kenya National Human Rights
and Equality Commission and to

repeal the National Cender and

Equality Commission Act, 201 I .

If it is the policy position to
Inerge the two Commissions, it
rlay be necessary to first attretrcl

the Constitution be de leting
clauses (4) and (5) of Article 59

befbre repealing the NGEC Act

The relevant clauses under
Article 59 provide as follows

(4) I'arliuntent shall cnact
legislation to give./illl ffiu to

Iloth the Kenya National
Cornnrission of Fluman Rights
and the Ccncler and Equality
Cornnrissiorr derive their
existence aud rnandate fl'ot:t
Article 59 ol'the Constitutiott.
I-laving becn established the two
Comrnissions ltave the status of
Chapter l5 Contmissiolts and

therefore amend ing legislation
relating to the indepeudence of
eitlrer of the two nrust also

4



Part, and any such
legislation nxay restructure the
Comntission into two or more
separate commissions.
(5) lf Parliament enacts
le gis la t i on re s tructur ing t he
Commission under clause (4)-

(a) that legislation shall
assign eachfunction of the
Commiss ion mentioned in
this Article to one or the
other ofthe successor
commissions;

(b) each of the successor
commissions shall have
powers equivalent to the
powers of the Commission
under this Article,. and

(c) each successor
contmission shall be a
commission within the
meaning of Chapter
Fifieen, and shall have the
status and powers of a
contmission under that

this conform to Article 2SS (l
the Constitution (Subject

) (e) or
to

referendum).

5



NGEC/OC/

Mr. MichaelSialai, EBS
The Clerk of the National Assernbly
Clerk's Chambers
Parliament Building
P.O. Box 41842-oo1oo
NAIROBI.

d c r k @\ p 0t. liune nt. rl o .kt

r5tlr June, 2o2o

CC. I i'bencliedtvard (r)vah oo. com

Dear

STAI(EHOLDER SUBMISSION ON THE REFERENDUM BILL, (NATIONAI
ASSEMBLY BILLS NO. rr), zo2o

The Commission has reviewed the Referendum Bill, 2o2o and wishes to submit the following
comments for your consideration.

At the onset the Cornmission notes that the bill seeks to repeal sections of the Elections Act, No.
z4 of zott relevant on referenda and re-enact them, with some improvements, into a separate
and exclusive law on Ref'erenda (see Part IX of the Bill on "consequential amendments"). It
is also clear that many of the provisions of the proposed referendum Bill 2o2o are lifted from the
Elections Act, 2011.

No Clause Proposal Rationale

1 Clause S on
procedure in a
county assembly

the Clause should be amended to
include more elaborate provisions on
public participation at the county
level. The feedback of this public
participation should be reduced into a
report by the relevant committee of
the County Assembly and taken into
account when debating to approve or
reject the Referendum Bill.

This will ensure
effective and efficient
public participation at
the county level.

2 Clause 7 on the
Notice of Holding
Referendum

The Clause should be amended to
include a sub-clause (after clause 7
(S)) clarifying the limit of questions
that may be included in a referendum.

This will ensure a
referendum ballot is
not crowded.

2 Clauses8&9on
appointment of

The Cornmission should ensure that
the appointment of Returning

This will
representation

ensure
and



Referendum
Officers.

Officers, Deputy Returning Officers,
Presiding Officers, and other
Referendurn Officers ureet the not
more than two thirds gender principle
and fair representation of Special
Interest Groups. 'I'his can be achieved
by putting an additional clause after
9, or sub-clauses in clauses B and 9.

participation of Special
Interest Groups in the
affhirs of referenda.

4 Clause 15
Referendum
Committees.

on Amencl by adding a sub clause
providing that 'The commission
shsll not register referendurn
cornrnittee unless its
cornposition complies with the
rtot fitot'e tho.n two-third.s
gend.er principle o:nd fair
inclusion of Special Interest
Groupsl'

This will ensure
participation of Special
Interest Groups in the
forrnartion ancl
activities of a

ref'erendum
committee.

5 Clause z8 (B) on
the grounds
Referendum
Petitions

The Clause should be amer-rded to
include grounds beyond the results of
a referenclum (qualitative challenge),
such as to whether it cornplied with
the law and tl-re Constitution.

The 2 grounds
provided are
insufficient, narrow
and restrictive.

6 Clause 31 on who
may present a
referendum
petition

The Clause should be expanded to
include all ach-rlt citizens ancl
nonjuridical persons such as

organisations.

By restricting locus to
bring a petition to zt

voter either in
constituency or at the
ref'erendurn, the clausc
unnecessarily ancl
unduly restricts
legitimate challenge of
the referendum
process or results.

7 Clause SZ (r) (a)
on the period of
hearing a
referendum
petition.

The Clause should be arnendecl tcr

reduce the period from six months to
z months including appellaite
Iitigation.

The 6 rnouths to
determine a

ref'erendum petition is
snch a long time
especially owing to the
sensitivity erncl anxiety
that may be there
among members of the
public.

B Clause 4t on
whether the
decision
regarding a
referendum
petition shall be

There should be clarity ou whether
the decision of High Court is final or
whether appeals to the Court of
Appeal and Supreme Court should be
preferrecl. We propose that appeals in
the normal manner be allowed subject

Being an important
qtrestion of law leading
to the arnendment of
the Cor-rstitution, the
cletermination of the
legality should not be



final. to time limitation proposed above and
the clause amended accordingly.

left to the 3-judge
bench of the High
Court. Parties to the
petition should be
allowed to appeal all
the way to the highest
court of the land.

Yours

Befty Sungura-Nyabuto (MBS)

Commission Secretary/CEO



POLITICAL PAIt'illES LIAISOI\ COI\f I\tlT'l-l!ll (PPLC)
Cio C)ltrcc trl-tlrc [icr:isrrrr rrl.Politi;rl t);rries. Lilrns Piircr-, l ' Iilr,:i-

Klnrrrr (- Iosc. \\'.ri-r r,i:i \\';ir. \\'s":;liend-r
P.O Bor i j_i l-('060,6. S::ri( Cenire. NairoLri. Keni.a.

June 8'h . 20?0

IIon.,lcrcm ich Kiorr i,
Chairp.-rson,
Constitutional lnrplenrentatiorr rnd Or,crsiSht Curnlnirlc. (CI(lC).
Clcrk's Clranr ber. l'arl i;rnrcnr lJ rri ld ins.;.
l'.O. Box ,l I 842-00 100.
Nairobi. Ken1,a.

Derrr Sir,

oNs LiI'I
2019. TTTE KEI\\' .4 N-{TloFiAL COi\r\frss toN TTTINIAN RI(]I{TS I.\II.F )IlI trN-|- l BI'I ,I . 19A
TI{E REFERENDtJil,I BTLL. 202O

Political Parties Liaison Cortrtnittce (PPI-C) sishes lo thank vou ftlr y6ur l,1rcr RI-:f : KNA,D('S,'Cl(lCil()i9r{r9i
inviting us to makc subnrissions on rhe subjecr bills.

Atlached is L-rur subrnissiorr as per _t'our lelt".t' and 1\'(' look li'rnvard lo ).Lrur incorpomri..S oi-rrur contltenls i1rc, tirc h:iis.
We are also availablc should ihere bc ncccl for furr]rcr cnr.llsenlcnt Lrn lhe bills.

faithfulll...

LT}{GU NY.4,KER,\ , CBS
CTIAIRPERSON, I'PL(: STEERINC CO}I i\I ITTIi E



RI' i:,--li Ei\Dl.:ll lll l-1.. 2020
PROYISION Ni TH}: BILL STA I,iET I OI,DER PROPOSAL RATIONAIE
l',U(T II Section .1 (1):
The Cornnrission shall
rcgulations to govern
verification of recis{cred
and sisnatui.cs.

Poltical parties being k.y.
players in an)' democratic
process such as rcferendlms
should be involved in the
formulation of dre regulationr
Pubtic Partici is critical.

Add after signatures..."in
coruzultatioa rvitl Political Parties."make

the
!'oters

Pr\llT II Section 4 (3)
Thc Cr:mniission ma1, consult rr.'ith
the Attorncy Ge nc-ral or
Parlianrent in the redrafting of a

draft Bill tutder subscction (2).

Thc PI'}LC proposcs deletion of the
rtord 'Irarlianrent' and replacing *re
same rritlr Kenya Lau' Relorm
Commission (KICR)

The political class should not

have a direct role io drafting
referendum bills. I-ndeed. the

KLRC should be the entit-v

mandated to draft all legisladre
bills.

De lete "nnd the elector's cgrd"

To rr'ad... ".A presiding officcr shall
rcquire a person applying for a ballot
paper to produce tle person-'s

idcntih" card issued under the
Rcgisuation of Persons Act or a
valid aJl rt-

\Vith the incorporation of
tcchnology in our electoral

s),stem. there is no longer need to
produce an elector's card.

I'ART f\/ Scction 1l (2):
.4. prcsiding officer shall rcquire a

pcrson applying for a ballot papcr
to produce tlre persorr's idcntiry
card issued undcr thc Rcgistratiorr
of Persons r\ct or a valid Kcnvan
passpon and thc clcctor's card
issued the Comrrrission.

Though a reasonable and cridcal
pro"ision, it is equally important
(o prevent it fronr being abused

bv the potitical class. The
Commission should tlrerefore be

u'ell euided by regulations in
detemrining rvho these spccial

citizcns shali be.

T}e PPLC proposes that dre

Conrnrission comes up sith
rcgulatiorts to guidc this provision.

a

POLITICAI. PARTIES LIAIS0T.* couMITTEE pRopos.Ar-s oN THE
REFERENTIUT{ ttlLL,2020: Tt{E coNsrrrurtoN oF KE}i\/A (AI\TENDMENT No.
5) BILL oF 2019; AND KEtiy,,\ N.AfioN-AL coNrj\ussroN oN Hrn.IAN RIGHTS
(AI!t IrIt DiIIENO B Il,L, 2020

PART \/ Scction 23:

Tl-rc Commission ntaY make

special provisions for Ken,van

citizens rr,ho are otrt of the countnr

or u,tro $'ould not be ablc to volc

on the voting day bccatrse of
e ssenlisl duties- Palients irl
Irospitals, persons adrnitted in

.sarraroria or hontcs ior thc aged

arrd sirrrilar instittrtiolls' pe rsons

I rvlro Icail ltortt:rdic lil'c on accQunt

! c,i,ae".i", of c!inrrtc. pl:1'sicallr'

laisatte.l lrcrsl)rrs. e.\peclallt

motll3r's ettd Pcr.-ct)ns ri liru'lr.tl

c ustc.<lr

,\ r.icclaration nl:tiic Lrii the

Con.lilrissi()n trll.lL-r subsecrion (4)

:;lr..ril [..- ,rrral. shall llot bc

c:hallt:rlg.-C i:l 11n1' ccrurt- aird slta[l

Dc-lerion of Sectiori dl(5) to ailou'
rire riglrt of .\ppeal of an1' agtricr ed

partics in the pctitiort to scek rctlr<ss

in the Corrrt of r\PPcal

'lhe re is neeci to inr-:orPoraie

u'hollr, judir-:ial autiroritl' on tle
rcttretrtiunr Frocess. .'\llotr-ine
thc riglrt oIappeal to the Court ol

i.lppccl trill bc crirical in

cr:sttrilrg public crrnfidcncc in th:

\ Lj( I l-r !l ;rl ilrc rr-ferc r:ciurrt to 
"vhicir

rt'1ccSS and u;1,r.,1h oi
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it rclatcs an.i ol' ih,.

rc I'crcnd unt.

Autc-ndrrrcn( crl Ani
thc Cclnsti(ution.

i-csirli li':iLiclr
.1 
L:i-isnn;.il',r..-: l;t it:. u,.;Ct',r:li :',n-j

i'c ic r';; r,.j tr lrt i-r;'(-ri:as:i.
llil.(()\sitli ll (l\- ili i.i .r'; :r ir ti:'rl)\ii\l '.()..irlj;i j :,j

clc 90 (l)ot': - 'll:.r i,i,i-(' )riirl.)oris ihc I Ii- aijtillictl. thi:r r,. ilj cnht;tai.
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Choirperson: Hon. Florence Kojuju, MBS

Vice-Choirperson: Mr,Woshington Soti

Cornmissioner: Mrs. Lucy Nclung'u,EBS,HSC

Qur Ref: CAJ/LEG/5(70)

]'IJE

COMMISSION ON ADMIMSTRATTYE ruSTICE

"Office of the Orrrbudsrnan"

9th )une 2020

Clerk of the Notionol Assembly
Clerk's Chombers
F'orlioment Buildings, Podioment Rood
['. O. Box 41842 -00100
hlAtRoBt

)eor Sir,

RE: MEMORANDUM ON rHE CONSTTTUTTON OF KENYA (AMENDMENT) (NO. 5) B!LL,

2OI9 AND THE REFERENDUM BILL, 2O2O

Kindly receive wormest compliments from the Commission on Administrotive Justice
(Office of the Ombudsmon).

Your letier doted 28tt lr4oy 2020 wherein you soughi the input of the Commission in

regords to the obove coptioned Bills refers. The Commission hos exomined the Bills ond
noted their noble objects ond purposes in the context of promoting good governonce
in Kenyo. The Commission olso tokes cognisonce of the ongoing debote ond efforts
under the Building Bridges lnitiotive towords the omendment of the Constitution which
moy include issues contoined in Constitution of Kenyo (Amendment) No. 5) Bill, 2019. ln
this regord, the Commission is of the considered view thot it would be importont to
consider o holistic opprooch which focuses on oll ports of the Constituiion os opposed
to piecemeol omendments. Nonetheless, the Commission wishes to moke the following
submissions on the proposed Bills.

r. THE CONSTTTUTTON OF KENYA (AMENDMENT) (NO. 5) BtLL, 2019

The Commission supports the proposed omendment in totolity. This is informed by
the foct thot the Leoder ond Deputy Leoder of o .Politicol Porty ought to be given
seots in both the Senote ond Notionol Assembly so os to push ond chompion the
Porty's politicol ogendo in Porlioment.

WESI END TOWERS 2"J Floor, Woiyoki Woy - Wesllonds, P.O BOX 20414.00200, NAIROBI.
Iel.020-227OOO0. 020-2303000 loll Free Line: 0800-221349 | SMS Shorl Cocle (Soforicorn Subscribers) 15700



2. THE REFERENDUM BILL, 2O2O

Provision in lhe
Biil

Proposol by the
Commission

Rotionole

Clouse 4(l) Chonge of the
sequence of the sub-
clouses with clouse
4(1) coming ofter
clouse 4(5). ln

oddition, there should
be on express timeline
within v,,hich the
regulotions ore
developed.

o Procedurolly, the development of
regulotions ought not to come ot
the beginning of the provision.

Hoving the timeline for the
development of the regulotions
will oddress ony locunoe in the
legol fromework thot hos been
experienced in lhe post in Kenyo
due to deloy in developing the
oppropriote regulotions. This will

olso be criticol in the full

operotionolisotion of the
referendum low-

Clouse 5 Sub-clouses 3 ond 4

should come ofler sub-
clouse B.

a Proper sequencing of the sub-
clouses engenders coherence.

Clouse 5(l 1) The communicotion by
the speoker of o
County Assembly
should include reosons
for foilure to consider o
Biil.

a This moy oddress ony mischief by o
County Assembly which moy
delibrerotely foils to consider o Bill

with the intention thot it foils.

Clouse 6(3) Split the clouse to os

follows:

"3(i) The Commission
moy ossign such
symbol, logo, nome
ond colour for eoch
cnswer to o question
to be determined
during o referendum
cs it moy consider
necesscry.

(ii) The Commission

a This overts confusion with the
symbol, logo, nome ond colour
used by politicol porty, duly
elected independent condidote
ond legolly registered orgonizotion
or ossocicrtion.

Public porticipotion must be
undertoken to give o chonce to
onyone who objects to the



Provision in lhe
Biil

Proposol by the
Commisslon

Rolionole

moy consider ony
objections thot moy
orise in respect of the
ofter publicotion of the
notice."

ossigned symbol, logo, nome ond
colour.

Clouse 6(4) Refer to the symbol,
logo, nome ond colour
of the politicol porty,
duly elected
independent
condidote os well os of
o legolly registered
orgonizotion or
ossociotion recognized
under ony written low.

This overts confusion with the
symbol, logo, nome ond colour
used by politicol porty, duly
elected independent condidote
ond legolly registered orgonizotion
or ossociotion.

a

Clouse 7(l)(f) Reploce the word
"ceose" with "close"

This ensures stotutory hormony with
the Elections Act, No. 37 of 2016.

a

Clouse 7(3) Require
publish

register
website

the IEBC to
the voter'
on their

This ensures tronsporencya

Clouses Z(4) lnclude o provision

thot the Commission
moy portner wilh other
stokeholders in

undertoking civic
educotion.

This guorontees thot sufficient civic
educotion is undertoken even
where the IEBC is not given

odequote funding.

a

Clouse 7(5) Move to clouse 6 ond
insert ofter sub-clouse
(41.

Proper sequencing of the sub-
clouses engenders coherence.

a

Clouse l5(2) Applicotion for
registrotion should be
signed by the
Choirperson ond
Secretory of the
Referendum
Committee.
Under sub-clouse 2(ii),

This prevents singulor monopoly
ond infighting within the
Committee.

a



Provision in the
Bill

Proposol by the
Commission

Rotionole

require the full nome,
oddress ond
telephone number of
the Choirperson,
Deputy Choirperson
ond Secretory.

Under sub-clouse 2(v),
require oppointment
of two chief ogents ot
the notionol ond
county level.

a This ensures stotutory hormony wiih
the Elections Act, No. 37 of 2016.

Clouse 15(3) Provide for the
issuonce of o
certificote of
registrotion signed by
the Choirperson of the
Commission.

Under sub-clouse 3(b),
rejection of registrotion
should be notified to
oll signotories of the
opplicotion.

a This overts infighting within the
Registrotion Committees.

a For olignment with the obove
proposol.

Clouse
ond 15(6)

r5(s) lnclude the symbol,
logo, nome ond colour
of the politicol porty,
duly elected
independent
condidote os wellos of
o legolly registered
orgonizotion or
ossociotion recognized
under ony written low.

a This overts confusion with the
symbol, logo, nome ond colour
used by politicol porty, duly
elected independent condidote
ond legolly registered orgonizotion
or ossociotion.

Clouse l7(l) Require oppointment
of two chief ogents ot
the notionol ond
county level.

a This ensures stotutory hormony with
the Elections Act, No.37 of 2016.

Clouse 22 a This ensures stotutory hormony wiihUnder Clouse 22(c),



Provision in lhe
BiII

Proposol by the
Commission

Rotionole

insert the words
"Seriol" immediotely
before number.

Under Clouse 22(e),
the symbol, logo,
nome ond colour of
the politicol porty, duly
elected independent
condidote os well os of
o legolly registered
orgonizotion or
ossociotion recognized
under ony written low.

a

the Elections Act, No. 37 of 2O16

This overts confusion with the
symbol, logo, nome ond colour
used by politicol porty. duly
elected independent condidote
ond legolly registered orgonizotion
or ossociotion.

Clouse 24(6) The Commission should
gront on observer on
opportunity to be
heord before revoking
the occreditotion.

Further, gross violotion
of the referendum low
should be included os

one of the grounds for
revocotion of
occreditotion to ony
referendum observer.

a

a

The opportunity to be heord
ensures complionce with the right
to foir odministrotive oction under
Article 47 of the Constitution ond
section 4 of the Foir Administrotive
Action Act, 2015.

Gross violotion of the low on
referendum should be o ground
for revocotion of occreditotion,
subject to providing on
opportunity to be heord before
toklng such oction.

Clouse 28

Clouse 30(2)

The grounds for c
referendum petition
should include issues

reloting to the
referendum
compoigns.

a The grounds for o petition <rre not
brood enough to coter for the
procedurol issues thot hove o
beoring on the results. Further, the
grounds only focuses on offences
committed by IEBC officiols.

a This provision t30(2)(o)l negotes
the very reoson for petitioning the
High Court in the first ploce since it
hos the potentiol of moking

The necessity sub-
clouse 30(2)(o) should
be considered.



Provision in the
BiI

Proposol by the
Commission

Rotionole

Sub-clouse
locks clority

30(2)(b)

petition nugotory

Port lll lntroduce o Clouse
immediotely ofter
Clouse 7 stoting os

follows:

"8. There sholl be o
Referendum
Committee regisiered
by the Commission
with o nome, oddress,
telephone number,
three officiols ond
chief ogents ot the
noiionol ond County
level"

This ensures stotutory hormony with
the bill. Further, the registrotion of
the Referendum Committee is

cruciol not only during the
preliminory stoges but olso during
the octuol conduct of the
referendum.

a

Port V Counting of votes ond
onnouncement of
results of the polling
stotion is missing

It is importont to provide for the
process of counting ond
onnouncement of results of the
polling stotion before providing for
constituency referendum results
under Clouse 25 of the Bill.

a

Port Vl Appeol process is

missing
Need to stote whether the
decision of the High Court is finol or
con be oppeoled to the Court of
Appeol. This is importont for legol
certointy.

a

We thonk you for the continued support ond ossure you of our highest regords
Yours sincerely,

TEONARD NGALUMA, MBS

COMMISSION SECRETARY/CEO
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Ref: RPP/ORG/34 VOL tV(22)

Ms. Serah M. Kioko,
National Assembly,
Clerks Chambers, Parliament Buildings,
P.0 Box 41842-00100,
NAIROBI.

Reqistrar of Po litical Parties
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Dear lVadam,

RE: STAKEHOLDER SUBMISSIONS ON THE CONSTITUTION OF KENYA
(AMENDMENT) (No.5) BILL, 201e: THE KENYA NATIOAL cOMMtSStoN ON HUMAN
RIGHTS (AMENDMENT) BILL ,2019 AND THE REFERENDUM BILL ,2020

Reference is made to your letter Ref: NA/DCS/C locl2o2o(12) dated 3d June, 2020 on the
above subject matter.

The Office of the Registrar of Political 
f.arties (ORPP) considered the three Bills namely: The

constitution of Kenya (Amendment) Bill (No.5) 201'9, the Kenya National commission on
National Rights (Amendment) Bill 2o2O,and the iieferendum Bll Zo2oand herewith tender the
written lVlemorandum setting out our recommendations for your consideration.

Thank you for your continued cooperation.

Yours faithfully,

@r
Ann N. Nderitu, MBS

, ! l!)iri ,tg2g

,. ,,i:i-;iiii;.:,...
j. I .. , ,

m Office of the Registrar of political parties-ORpp
@ORPPKenya





MEMORANDUM TO THE NATIONAL ASSEMBLY CONSTITUTIONAL

IMPLEMENTATION OVERSIGHT COMMITTEE THROUGH THE OFFICE OF CLERK OF

THE NATIONAL ASSEMBLY

I.O PRELIMINARY

Further to the Honourable Clerk's invitation - by way of a letter dated 3'o June 2020 and

received by the Office of the Registrar of Political Parties on the 3'o of June 2020 as

referenced NA/DCS/C|OCL2020(12) - the Office of the Registrar of political parties

(ORPP) considered the three Bills namely The Constitution of Kenya (Amendment) Bill

(N0.5) 2019, The Kenya National Commission on National Rights (Amendment) Bill 2020,

and The Referendum Bill 2020 and herewith tender the written lVemorandum setting out

0ur recommendations for your consideration.

2.0 DISCUSION

2.1. The Constitution of Kenya (Amendment) (No.S) Bill National Assembly Bill. No.

671, 201e

STAKEHOLDER PROPOSAL RATIONALE

Clause 1 Consider replacing 2019 with 2020 Proper citation

Clause 2(a) Elections Act 2011 under Section 34(g) that

estops persons registered for elections was

declared unconstitutional vide Commissioner

for the lmplementation of the Constitution v

Attorney General & 2 others [2015] eKLR.

The same ought to be amended to reflect the

principal in this case but be confined to the

1.

PROVISION

IN THE BILL



Consider providing that 'a political party

participating in a general election

exercises the right to nominate and

submit its candidates for elections for

electoral areas where they have fielded

candidates.'

groups under the Constitution's Article 100,

Article 90 is meant for affirmative action.

A party that has no single-majority candidates

for instance, for Parliamentary seats or in a

certain county need not spend resources on

development of lists for those categories. For

avoidance of doubt,

Further, this ensures that Parties are not forced

to submit lists in areas where they have no

candidates. The duty to submit 98 part' ':sts

with all nominees should lie on the Political

Parties and not IEBC. ln this case Parties have

the power to choose which lists to submit and

the IEBC shall not be liable for the Parties'

actions.

ln 2017 some Parties did not submit all lists yet

the Article 90 of the Constitution as is makes it

mandatory. Nonetheless, a party that fails to

submit a list cannot be considered for allocation

of special seats (even when entitled . the

same by reason of single-majority elections) as

envisioned under Regulation 26(4) of the

Elections (Party Primaries and Party Lists)

Regulations, 2017 and as was the case in

Election Petition Appeal No. 2 of 2018; Ann

Potisho Kapasar Vs Sialo Natanya Tasur &

5 Others Consolidated with Election

2



Clause 2(b)

Petition Appeal N o. 4 of 2018; |EBC Vs Sial,

Consider qualifying

gender.

The Elections Act 2011 under Article 34

ought to be amended to allow the

Commission the power to cherry_pick

nominees but only in the circumstance of

satisfying the composition of parliament

or county assemblies.

The Clause should provide that the said

Presidential and Deputy presidential

candidates should not be on all lists of

Parliament but a particular list.

Natanya Tasur & 4 Others.

this clause to The Composition of the Senate includes twr

youth (man and woman) and two pWDs (mar

& woman) under Article 9S(2)(c) & (d) of tht

Constitution.

A Party may be entifled to all seats under either

category yet its nominees (presidential anc

deputy candidates) are of the same gender,

Two Political Parties may be entifled to a seal

each under either category yet their top

nominees are of the same gender as was the

case with Jubilee party and ODM party for the

PWD lists for the 2017 elections.

The Commission should have the power to

balance allocation of seats on priority basis and

ensuring that the composition of the Senate

isn't defeated. This power ought to also apply

to Article 98 of the Constitution for the youth

and PWD categories even when the

Presidential and Deputy presidential

candidates are not nominees under the youth

and PWDs categories.

This condition not only allows for democracy

but also accords a level playing field to other

special interest groups.

3



General

comment

Reconsider the effect of this proposal on

the composition Article 97 (1) (c) of

Constitution.

The Party lists should remain closed (that is su bmitted to the Commission before

elections)

Z.2.The Kenya Nationat Commission on National Rights (Amendment) Bill (National

Assembly Bill No. 1l.2020

STAKEHOLDER PROPOSAL RATIONALE

lnclude a clause that will allow a restructu ring of staff of the new Commission in order tc

accommodate the staff who will be affected by redundancy provisions unde the

Employment law framework and re-designations due to duplicity of functions.

2.3. The Referendum Bill (NationalAssembly No. 11) 2020

RATIONALE

Consider deletlng reference to elector

and elector's card.

The operationalword is voter as is under Article

260 of the Constitution and as used in tht

Elections Act, 2011.

The current framework of electoral law has nr

place for electo/s card; persons who apply fo

registration as voters aren't even issued witl

elector's cards but a registration slip which ir

evidence for having applied to be a voter. Thr

identification documents for voting are either ;

national lD or a passport.

4

PROVISION

IN THE BILL

General

comment

STAKEHOLDER PROPOSALPROVISION

IN THE BILL

Clause 2 read

together with

other clauses

e.g. 11.



Clause 4 Delete clause 4(1)

Clause 4(2)

with 'The Commission may redraft a bill

to amend the Constitution through Article

257 by popular initiative.. . . "

Consider redrafting clause 4(2) to start

Clause 4 eleting reference to verifying

signatures

Consider d

The term s are misleading since elector's can

are not issued. Need for clarity on whethe

voting will be manual, electronic or both.

When cross-referenced with clause 10 hereir

the register of voters for use will be the one

prepared under the Elections Act 2011; the

Voter Registrations Regulations 201T already

provide for procedure of verifying voters

registration.

Further, the power to make regulations is

already provided for under Clause under 45 of

this bill.

or structural draftingF

The Commission has no way of ascertaining

accuracy of signatures but it can ascertain that

the supporters meet the one million voters,

threshold. The consent of voters to support the

same may however be indicated by signatures

but the signatures cannot, in the meaning of

this clause, be verified.

On the other hand, the Bill could introduce a

requirement for the supporters details to be

uploaded on a portal so that they confirm if they

actually support the Bill.

5



Clause 5(1) Consider assigning the

publication to a different

instance IEBC.

Publicizing the bill cannot justify the cpst of all

47 county assemblies each publishing the Bill

in two local dailies. The Bills could be published

a number of times, say seven consecutive

days, by the IEBC.

The simple maiority under sub clause 9 is no1

constitutional in terms of Article 257 (7) of the

Constitution.

Besides, does the majority specified in 5(7

mean the same in 5(9)?

role of

entity for

Consider clarifYing the threshold as

referenced with clause 5(7).

Consider redrafting to 'Where a county

assembly fails to obtain a rpajority and

not'a simple majoritY'

Qualify the clause by complqting who the

Speaker of the county assqmbly writes

to i.e. Speakers of ParliamePt.

Consider restricting the su tance of the Returning and Presiding officer pos itions art

clause not permanent appointments but designatlot

during elections. lt therefore goes that i

Returning Officer can only perform functions c

a Presiding Officer if designated as such.

Clause B(4) is incomPlete

Consider providing timelinqs

registration of committees.

for appointmen t of the referendum officials as well as th

Consider deleting the word lvalid' so that The role of a passport in this case is to identil

the identification documents are simply the voter, an expired passport is still good fc

purposes of identification. lt is along this line

that the Elections Act 2011 define

an lD and a passport. Frurther delete

Clause 5(9)

Clause B (2)

PART IV

Clause 11

reference to the elector's card

6



Consider deleting reference to the

Registration of Persons Act.

identification documents as lD and passpot

without reference to validity,

A requirement for on a valid passport will lear

to disenfranchisement,

Reference to the Act has no value

Consider providing that the document for

identification when applying for the ballot

shall be the same as that used for

registration and the biometrics used in

registration.

For ease of confirming the voter,s identity

identification. Additionally, the Kenyan

electoral system has adopted technology;

registration includes capturing of biometrics

Typographical errors

Drafting issue

Clause 12(b) ng to '...a number or a

letter or a combination of numbers and

letters.'

Consider redrafti

Clause 15(1) ng, to start with 'The

Commission shall consider applications

of referendum committees..."

Replace 'one committee each in every

constituency' with 'one referendum

committee in each constituency,

Consider replacing the word ,form, 
with

'register'.

Consider redrafti

Clause 15(4)

(c)

der deleting this provisionConsi The reasons for refusal to register

referendum committee under 1S(a) (a) and (b)

a

7



Clause 15(6) Qualify the party to 'fullY registered

Political Party"

are sufficient. The discretion under 1'5(a) (o)

serves no purpose; it may be open to abuse

To avoid confusion or false association with

fully registered parties; the same have

elaborate rights under the Political Parties Act

2011.

The clause is bulkyGenerally on

clause 15

Clause 1B

Consider splitting the clause into

registration of referendum committees

and requirements for referendum

committees.

Should the polling agent be Posted to a Alive to the question of limited space int

polling area or a Polling station? polling station, agents serve as a check ' the

poll officials and protect their position't

interests.

Replace'electors register' with 'voter The term used in the Constitution is 'voter' an(

not'elector'.register'

The word shall is repeated

No. 2 is repeated

Contradicts Clause B(5)

Delete the'shall'

Rework the numbering

Reconsider the Powers

Consider replacing the word 'place'with

'polling station' or'Polling area'

Generally, clause 19 rs too long and thus

may be split into two clauses.

of the deputy

presiding officer

Clause 19(c)

Clause 19(2)

Clause 19(2)

Clause 19(2)

which the new

1e(3)

Consider providing a timeline

campaign period

for theClause 20 To address unendtng camPaigns

8



Clause 24

which is new

24(1)

Clause 24(2)

Clause 24(3) er merging 24(3) with the revised

24 (1) in line with established criteria

under the Act; delete this clause

Consid

Clause 24 er not making reference

partisanship. Accreditation may

however be revoked when or if one

contravenes the Act.

Remove the words 'manifesfly partisan'

or consider defining the same.

Consid to

Clause 25(e) word 'deliver' with

'submit'

Consider replacing the er manual or electronic thus

need to provide for both.

Voting may be eith

Clause 21 Delete the term 'elector' The term used in th

not 'elector'.

e Constitution is'voter'an(

Consider changing to 'The Commission Drafting issue

shall accredit referendum observers not

later than two months before the

referendum date.'

Clauses 24(1) and 24(3) should be

drafted in one paragraph.

Delete this clause A repetition of the new 24(1)

Partisanship

certain cause

means prejudice towards a

The Bill has not developed a measure for

partisanship.

Some organizations/individuals that will apply

to be observers will be involved in creating

awareness on the Referendum questions

perhaps with a particular stand as guided by

the various principles including respect for

human rights. Their stand could have them

deemed partisan.

The words are an avenue for abuse of

discretion.

9



Clause 26 Redraft'for ward' to forward Typographical error

Drafting issue

Logical flow of activities

Transparency purposes

Lessons learnt from lVloi V lVlatiba & 2 nthers

Civil Appeal No 176 of 1993 whereby the cast

failed on account of the failure by Matiba to sigr

the petition personally. The purpose 0

pleadings is to aid justice.

The Elections (Parliamentary and Count'

Elections) Petitions Rules, 2017 unde

Regulation B(a) (a) stipulate that the petitiot

shall be signed by the petitioner or by a persol

authorised by the petitioner. The same oul

be applied to Referendum Petitions.

The srx months is long not u nless the court

have other competing electoral cases

The stakes at hand require comprehensiv

avenues for aggrieved parties to seek justice

Preservation of records and integrity of th

Reconsider redrafting sub clause (2) to

'The Commission shall recbive results

from every constituency before declaring

referendum results.'

Consider adopting the procQdure for the

Presldential election for sub clause (3).

Consider replacing'or' wi th'Clause 27(a)

Persons authorised to sign

should include a Person/Persons

authorised by the Petitioner(
l

S
l

the petitionClause 33

Consider reducing t

determining the Petition. An upper limit of

sixty days could be interrogated.

meline forheClause

37(1)(a)

Consider making Provision

process.

r an appealClause 37

Consider providing that

shall have custody of ballot boxes and

CommissionClause 40

election materials

10



forms. Further, that examination of votes

ought to happen at the Commission's

warehouse as opposed to ferrying ballot

boxes to the court.

M*nf

Builds up to transparency and one of the wayl

of determin ing voting behaviour/demog raph ics

Ann N. Nderitu, MBS
Reqistrar of Political parties

General

comment

a proviso for exit polls

as is in under paragraph 14(b) of the

second schedule to the Elections Act,

2011 as long those conducting exit polls

do not publish their results during polling

time.

Consider mak ing

1.1,
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National Assembly,
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Parliament Buildings,
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Dear

RE: S'TAI(EHOLDER SUBMISSIONS ON -THE 
CONSI-ITUTION OF KENYA

(AMENDA/ENT), (NO.5) BILL 2019, THE I(ENYA NATIONAL COMMISSION ON
HUMAi\i RIGHTS (AMENDMENT) BILL,2O2O AND REFERENDUM BILL 2020

Reference is made to the above and the call for submissions in the facilitation of public
participation on the above captioned Bills.

l-he Commission has since reviewed the Bills that have a direct impact on its manclate
namely:

1' The Referendum Bill, 2O2O- Kenya Gazette Supplement No. Z1 (National
Assembly Bills No. l1); and

2' The Constitution of Kenya (Amendment) (No.5) Bill, 2ol9-Kenya Cazette
Supplement No. 158 (National Assembly Bills No. 67)

Forwarded herewith please find Memoranda with our commen ts for your consideration
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address: Anniversary Towers, 6th Floor, off University way, p-o Box 45371-001oo Nairobi, Kenyaphone: +254 
-(o) =27-6900o. fax: y25a (o) 20 2219185, email: info@iebc.or.ke, website: www-iebc-or.ke



THE INDEPENDENT ELECTORAL AND BOI,JNDARIES COMMISSION

MEMORANDUM

TO THE CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE OF
PARLIAMENT

ON

THE FOLLOWINC BTLLS;

2

The Referendum Bil,2o2o- Kenya Gazette Supprement No. 7r (Nationar
Assembly Bills No. l'l)

The constitution of Kenya (Amendment) (No.5) Biil, 2org-Kenya GazetteSupplement No. 158 (National Assembty aitts No. 67)

lndependent Electoral & Boundaries Commission (l.E.B.C)

4 'Anniversary 
Towers, Off University Way

P.O. Box 45371-OO1O0, Nairobi_Kenya

Telephone: +254 (O) 20 29925



INTRODUCTION

1' The lndependent Electoral and Boundaries Commission (IEBC) established underArticle gg of
the Constitution is responsible for the conduct or supervision of referenda and elections to any
elective body or office established by the Constitution and any other elections prescribed by
an Act of Parliament.

2' The IEBC is a Constitutional Commission established under Chapter I5 of the Constitution with
particular reference to Article 249 which sets out the objects of Constitutional Commissions.

3' The general functions of the IEBC and other Commissions as we are aware are set-out under
Article 252(1). However, the specific mandate of the Commission is primarily governed by
Article BB(4) of the Constitution and the IEBC Act.

4- The Commission notes the Bills under reference and makes submissions:

l. rHr nrrrnENouM erL

Purpose of the Bill

5. The Bill seeks among others to provide for the procedure of the approval of an amendment to
the Constitution by a Referendum, the conduct of a Referendum, Referendum petitions and
consequential amendments to the Elections Act, No. 24 of 2011which currently provides for
the conduct of a Referendum.

6. We welcome this draft and wish to make some general comments as follows:

General Comments

7. The Commission in consultation with the Justice and Legal Affairs Committee of parliament

(JLAC) has also developed a Referendum Bill which has since been forwarded to the Speaker

of the National Assembly. our proposals herewith therefore largely reflect the provisions in

the Commission's Bill.

4q
5pecific Comments

B. This Bill intends to provide for detailed procedures applicable in the conduct of Referendum

and to this we make the following specific comments:
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II. THE CONSTITUTION OF KENYA (AMENDM ENT) BILL. NO.5) oF 2019

Purpose of the Bill

9. The Bill seeks to amend Article 9O of the Constitution of Kenya in order to make provision for
political parties to nominate to Parliament, Presidential and Deputy presidential Candidates

and further to prioritize them in the party lists. Further the Bill seeks to among others;
implement Article 10 of the Constitution, providing for national unity, participation of the
people and inclusiveness in order to ensure the country remains united after general elections.

10. We note the proposals in the Bill and wish to make some general comments as follows

General Comments

11. Proportional Representation as Soverned under Article 90 of the Constitution is a hybrid of
both the FPTP ('First-Past-The-Post') and PR ('Proportional Representation') models. lt
provides for the allocation of special seats to Parliament in proportion to the total number of
seats won by candidates of the political party at a 6eneral Election based on closed lists. A
system which combines various elements but in essence is somewhat a Mixed Member
proportional system as it combines the mixed plurality and the proportional representation at
the same time.

12. We note therefore that while this proposal seeks to provide for the nomination of candidates

for President and Deputy president in the party lists, it results in the introduction of a new pR

model of the electoral system which if implemented will inevitably have an equal effect on
nomination of all other candidates for other elective positions both at National and County
level.

Specific Commentsfi
13. While we appreciate thatthe Bill seeks to ensure the realization of Article lO of the Constitution

within the electoral system, we make the following specific comments:
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CONCLUSION

14. The Commission requests this Honourable Committee to consider the proposals herein.

CHEBUKATI

CHAIRMAN
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Descr a 1l

I(atiba Insritrrre is a rcsearc[, litigarion, constitutional cdr-rcatiou, ancl pLrblic engagement body rvhose

principal obiccrive is to achicve social rransformation thror-rgl-r thc l(enyan Constitutiorr.'['o achicve

that obie ctive, I(l proprores rhe irnpie rnentation of ttrc Constitution, inclucling its polirical, social ancl

cconotnic agenda, anci vah-rcs ancl principles. In thc mccliut'rl tctul, I(['s r.vork rvill help cstablish a

cr-rlrr-rre o I cons titutionalisrn.

General Remzrrks

The Rcferendurn Bilt seeks to provide flor the procedure [or the approval o[ an ame nclment to the

Constitr-rtion by a refcrendr-rrn, thc concluct o[a refercndr-tm for the approval oIan amencluent to the

Constitr-rtiorr ancl ttrc proceclurc to challe nge the concluct oI a re fcrench-rtn'

The proposal for legistation referendum goes towarcls addressing a legitimate gaP on thc ptocess o[

consritutional amenclments in Kenya. However, it is our vierv that the tlill as Prcsented fails to takc

ilto account Funclamcntal aspccts concerning the constitutional atnendme nt Proccss ancl 1>rinciples oI

the Constirutiorr that impact on this process. Thc proposecl larv has not macle adcquate and

comprehensivc provisions on the various procedr-rral comPoncnts on thc amendment of the

coosrirLrrion and conduct of a refercndum as outlined undet Article 257, of the Consdrution' In

particurlar, and as explained in detail belorv, the llill flalls short of the consriftrtiot-lal rccluriren-rents oI

public participarion, freedom oF association, cletailccl procedures abor-rt consritutional amendments

not clarified by the Constitution; absence oIdmelines oIthe Proccss both at thc national and county

levels; procedures, Powers and roles of the presiclent, iudiciaq', parliamcnt, and county assemblies

attenclant to thc conduct of referenclum.

A. Surnrnary Review of ttre Bill
Up6n review of rhe Bill, we have rnade note o[ both general and specific shortfatls in the provisions

oI thc Bill, rvhich are ser oLrr comprehensivcly in the sr-rbmissiorr attachccl. Orrr observalions are as

summarized belorv:

ProcerJurefor the approua/ of arterrdruent o{ the conslih.ttion

-Ihis is one 6[ the kcy components oI the Bill, rvhich has howevcr, failed to addrcss substandve asPects

conccrning thc constitutional amendment process [or instance:

o Impasse on amendment Bill betwecn the l-louses and implicarions on thc subscquent

ptocesses leading to refercrrdr-rm

o Cerrification rhar a Bill is one thar rcquires a referendum - is this ti-re flr-rncrion oI parliament

rvhen prescnring thc Bill ro the president, and i[ so, can the certificadon o[ a Bill as onc

rcqLriring or nor rcquiring a refercnclr-rm bc a disl>utecl matter to be challerrged? This is a

legitimate issue since, clepcnding on rhe intcndccl outconlc, the 1>rocess can be rnanipulated by

submitring it as or-re rhat is not a rcfcrendutn issuc rvhile in substance it is.

o The co1rnt1, assemblies may nor amencl thc bill bLrt may Parlian-rent? [ Parliamcnt can ma[<c

changcs then the bill rvouicl ccase to bc frour thc popular initiativc.



l
Public ?artici?alion: 

'fhe Constitution entrenches public participation in all marters invoh,ing thc purblic,

the constituticlnal amendment proccss thus, clernancls ttrat tl-rc people are centrally involvccl in the

Process frorn its initiation to the cor-r-rpletion tl-rroLrgh the rcferendum process. Proacdve public
edr.tcation ancl public consuitation shoLrlcl bc ensurccl through cliverse channels that faci[itate
participation ancl reaches the public needs in all the procech-rres including:

o [nidariou oI tlre amendrnenr proce ss

o Ptoccsses by IEBC e.g. flormulation o[re Ferendun-r quesiions, revieu, of l]ilt frorn t]re popular
inidarive

o Ptocedure in the Narional r\ssembly

o Procedr-rre in rhe Counry Assembly

The participation of the people in an arnendrne nt to ttre Consriturion needs ro be as prominent as rhe

p,:ocess o[ making rhe consdnrtion.

Abltulutd isht to betition court.--
o The Bill also fails to provide for procedr-rre [or an1, recourse where there is dissatisfacrion'rvith

the decisions on thc process for instance, clecision of the IEI]C on verificarion o[ signatures
(clause/regulations); drafting oIre ferendum question(s) - clause 6; register oIvoters; decision
on rvhether popular initiative meets rhe constitutional rcquiremcnt

o On the right to petition court, the Bili does not cover instances rvhen the public can perition
to court. Since the Ilill under clar-rse 3 is also conce rnecl rvith the procedure 6or the approval
o[an amendment to the Consdrution by a referenclr-rm, the right to petirion court should also

be assured beyond challenging the conduct of a refere ndum. Furthermore, the Bill shor-rld nor
limit grounds under which the court can be petitioned to challenge a referendum.

o The right of rvho can initiate an administrative appeal or petition to High Court should nor be

limited, since constirutional amendmcnt process is a public interest process.

o The BiIl should also clarify thc right of appeal against a decision

Re,ferendtn cluestionr There is a conflation of issues regarding the [ormulation oI referendum quesrion(s)
from the proposals for constitutional amendments. [t is nor clear what a referenclum question entails

- does a question deal with a set clf amendment issr-rcs or not or are different amendment issued
covcred by clifferent referendum questions? What is tJre procedr-rre for formurlating the referench:m
questions including the guicling criteria? Is thc proccss oI formularion vesred in the Commission
solely? I-{ow does the public participate} Can tlre Commission's cxercise oI its formlrlarion porvers be
challenged and rvhat ways - Parliament? Courrs?

Carupaigr contrnilteer the principle behind thc model/concept oI campaign commirrees needs furtl'rcr
reflection; it does not seem to be adapted to the local circumsranccs and the dynamics of the I(enyan
population. I{ecluirement for registration and regularion rna}r nor facilitate a rneaningflul parricipatoq,
process and limits horv thc pLrblic ma)/ wish to organise itse lf in the constitr-rtional amendment process.

)
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a

Denrarcatiotr of rules, puuerc anc! procerlures of ke1 actors: The Bill needs to be clear on the exercise oI po"vers

of various a6ors involved in the a6endme nt of the constitution and the reflerenclum Process including

the Cornmission, Parliament, County t\ssemblies, Ptesident and the Courts' The extent of the Powers

of each actor should be clear, implications and recourse for flailure to Fulfit roles and recourse from

the decisions along the process.

Definilions:

-

o The Biti needs to ensure harmonization o[ terms e.g. elector versus vote r

o Atl clefinitions should be aligned to the referenclum and not electoral Process

o lleferendum question definition shor.rld be revisitecl in 
"'ierv 

oIconcerns about formulation o[

re[erendum question

Tirnelines

The Bill also needs to clarify atl the timelines involved in the process and set out clear timelines at

each stage e.g.

o verific^rion of signatures in respect o[ amendment by popular initiative

o period within *hi.h the presiclenr reqLrests the Commission to conduct an election from the

point when he received the Bill
o Periocl rvithin u,hich commission sends the proposals to counties

B. Detailed Review of the Bill

Original Amending instructions Comments

Use of "voter and elector" -
should be harmonized. Both
terms votcr and elector

defined in clar-rse 2

Recommend adoPtion of the rvord

"voter" as it is a more familiar term

rvith the public and doesn't

necessarily speak to an election as

compared to "electot"

This should be amended

for clariry purposes to
avoid confusion. The
word "electot" seems

more inclined towards
elections and not a

referendum process

Polling station definition -
clause 2 - should refer to a

referendum and not an

election.

In clause 2, redefine "polling sta[ion

to fit the context o[ a referendum

and not electoral Process

'fhe rvrong terms may

cause the public to
confuse a referendum with
an elccdon process

In clause 3(a) the phrase used

is "approval o[an
amendrnent to the

Constitution by a
referendum," and in (b) the

It hard to see the difference benveen

these. Prescrmably (a) was intended to

refer to the popular initiative
procedure and (b
re[erendum. The

) to Article 255

rovisions on the



I

Original funending instructions Comrnents

conduct o[ a re fere ndum for
thc approval oI an

atnencltnent to thc
Constitr-rtion

popr-rhr initiative are not lirnitecl to a

referendum - quite rightly.
Indced the entire Bill is not lirnitecl to
referendum issues.

Clause 3 (c) seerns to imply
that orrly the process oI
conducting a referendum is

subiect to challenge ancl not
the outcome oI a referendurrn
It does not capture what can

be challenged as set out by
Clause 28. (1) The conduct,
re sult and validiry of a

referendum may [g
challenged by pedrion to rhe

High Court.
That said, Clause 28(3) secms

to limit the issues that can be

challenged concerning the
conduct of the referendum

Clar-rse 3 (c), clause 28(1) and clause

28 (3) shoulcl speak to each other to
avoid gaps in instances rvhen thc
outcome is challengecl

This will ensure that
parties have accurate

in[ormation regarding the
lar.v governing the
re[erendum

Clause 3 does not mention
other referendums - not
related to the Consdrudon
but the Bill rvould repeal the
cxisting provisions in the
Elections Act on thus

Inclucle other referendums

a(t) The commission shall
make regulations to govern
the verification oI registercd
voters and signatures;

'fhe Bill ought to clearly outline the

preccdents that thc commission
would rely on in coming up rvith the
regulations.

The person urho signs a petition to
amend the Constitution should not
be required to be a registered voter;
but, contact details mlrst be provided,
at least a phone nr-rmber, so that some
peol>le be contacted in a spot check
to sce that signatr.lrc were genuine.

The bill should also definc a

signaturc: Is it physical? Electronic)
Or ir-rst a click?

This will provide more
information on
qualifications for a person
rvho can sign and the
information that should
accompany the signing



Cornrncntsfunending ins tructiotrsOriginal

Standirrg Orclers clo not
dcal with the form of Bills

Suggest it is [or the Lau'Ile[orrn
Commission. Shoulcl consurlt closcll'

rvith the Bil[ promotcrs. Retnove

refercnce to tlte Standi Ordcrs

4(2) on ttre role oI the IEI]C
in rcclr aftins the Bill

Ivleaning[ul pLrblic

parricipation is requirccl

r-rnder the Consdrudon
ancl stroul<l meet the

ttrrcshold [or ge neral

satisfaction ancl

conficlcncc in the process.

lt rvor"rlcl be a gross

inir"rstice not to ensure that

the public is providecl rvit-h

thc in[ormation necessary

to mcaningfully
tc.

Refercnce to the Public Participation

(PP) BiU shouiclguide horv PP should

be incorporatecl into this Bilt. Thcre

is no active public education on ttre
proposed amendtrtents to thc Bill -
only rnention oI publication abor-rt

the Bill that inclucles a suu"rnrary oI
the amendments ancl invitation oI
vicws from the public and civic

edr-rcation by thc IEtIC (,.vhich is only

in thc periocl be fore the referendum

vote)

Part II: Have manl, taps in
the process. It cloes not
inch-rcle critical stages in the
process - including people
participatiorl, recoLlfse rvtrerc

therc is clissatisfaction rvith
IITIIC's dccision.

It is not enough for a

courrty to give noticc in
the gazette and nv<;

national newsPaPers.

Furthcr, thc procedures in
a county assembly neecl to
better explain horv thc
viervs expressecl by ethnic
groups and marginalizcd
commr-rnitics',vill in[orrn
the dccisions made by

coLrnry assemblies rvhen

they vote on the Dra[t Bill.

The Bill should also rcquile thc r-rsc

of localradio stations anclpubLic

ooLices at all Counry Commissioners',

Chiefs and Assistant Chie [s' offices

to encourage local cliscussions on thc

Ritl and also to ensure that the notice

of the Bill rcachcs communities

rvithin each cournry that do not have

access to the g zeLte or national

ncwspapcrs iu circulation.

'the BiIl should also statc that

"Corrnry Assemblies must holcl public

nrcctings in each location or sub-

location within the county to hear thc

entirety o[ a county popular opinion
on the Bill bcfore voting on whethe r

or not to apProvc thc Bill.

Perhal>s the Bill shorrld clearll' defrne

rvhat a "coLln ITIA 1S.

Clause 5(1) Upon receipt oIa
llill submitted to a County
Assembly r-rncler clausc (4),

the County Assen-rbly shall

notify the public of the l]iU
by notice in tl-re gazettc and in
two newspapers of national
circulation;

-l[-Lis ap1>ears to lirnit the

issues to bc addrcssccl irr a

ret-ercndr-rn-r to a single
c1-rcsdon as opposecl to a

sct o[ <lucstions. It also is

not clear abor-rt'uvhcther

Necd to clarify whcther the

referendunr is a set of qucsLions or
lirnited to one qLrestion to avoid

confusion and ftrrther clarify rvlretlre r

thc sctting oI tlre rcfe rcndum
cluestion is exclr'rsivcl)' thc marrdatc oI

Clar-rse (>; Re[erence to chc

reflerendum qucsrion in clar-rsc

6(2)7 2af &4is
contradictory to (5) wherc it
is statecl ttrat "Every

ucsLion" to be cleterminecl



,)

Original funending instructions Commcnts

cluring a re[erenclurn shaLl

rcclurirc the voter to select an

answcr that is eithcr "ycs" or:

no

IEIIC. It does nr:t give clirection on
whether IIIBC can bc challengccl, flor

example, for not adclressing sotrre oI
tl-re referendum issues that may arise

tlie IEBC has the exclusivc
rnanclate to sct Llp the
refcrendum qLlestions.

Clar-rsc 6(7) says threshold to

be a rnajority oI the CA
membcrs

Clause 6(9)

6(9) and (11) Communicating
failure to pass or to consider

the Ilill

Change language to quorLrm rvhich is
presr-rmably rvhat is mcant.
Alternatively- a vote in the county
assembly is not valid unlcss at least

half o[ a[ the mernbe rs cast a vote, i[
this is what is meant.

Suggest that the motions should not
pass unless supported by at least half
of all dre members.
Should clarify that is to Spcakers o[ 2

[-louses oI Parliament - and IL,BC?

Clause 6(3) The commission

may assign such symbol for
each answer to a question to

be determined during a

re ferendum as it may

consider necessary.

The symbol should be easily

identifiable and understoocl across

the populace

This will help avoid
con6-rsion during the
voting pfocess

Clausc 7(1) Notice of holding
a Refcrendum

Accessibiliry oI information needs to
bc put into considcrarion to ensure
that the citizenrl, has the necessary

in[ormation

This rvould enable citizens
to fully participate in the
Re[erendum process.

Clausc 7(a) The commission

shall conduct voter and civic
edr-rcation on the quesdon to

be dctermined during the

Referendum;

lvlake it explicit that the voter and

civic education ought to be rvidely,

evenly, and equally distributed across

counties, consLituencies, rvards and

predominandy within marginalized
communities.

Clause 9(1) Appointment of
other officers;

The Bill should provide the specific
dutics and porvers the additional
referendum officers shall be given,
compliant rvith the commission
desiqnarions.

Clauses 15(1) and 16 (1)

Referendr-rm Committces;

'Ihis needs more thougl"rt. It is

possible that the
rcgistration/accreditation can eat into

This would ensLrre

compliance with the
constiturion in terms oI
adequate purblic

participation and
complying rvith the
inclusion
iror clariry purposcs.

Certain
individuals/co
ma not have
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Original Amending instructions Comments

the 90 days and could be abused to

deny accreditadon to others.

Language also unclear: A Person
sha[ florn'r onc cornmittee...

We also contend that it is a violauon

o[ the right to freedom o[ expression

to say that anyone who wants to

campaign must florm a committee.

If so a statement under t\rricle 24(2)

is necessary

to establish a committee in
every constituency and

thus may be [e Ft out

On the other hand, clause

20 indicates a person may

campaign.

Clauses 18(1-3) and 19 (1-4)

Appointment oI agents and

Rights and duries o[agents

respectively;

Include a clause that requires election

agents to make an oath o[
co n fidentialiry and secrecY

Reflerendum Code of
Conduct reqr-rifes secrecy

and confidentiality, thus

the need flor the agents to
swear so as to uphold
these requirements. .

Consider removing this Limitation The r,vhole country is one
constituency, rather like a

presidential election. II the

voters roll is electronic it
should not be necessary to

vote only where one is

registered. A reflerendum

may be at 
^oy 

time of year

- many people will not be

where they are registered.

For purposes of Article
255(2) the counry oI
registration could be

calculated again

electronicall

Ivlake it more of an obligation. Everyone has dre right to
vote.

Need for clarification

One would expect no

Kenyan to be neuual in

the sense of having no

vierv. International is

different.

Cause 21(2) must not vote

orher rhan where one is

registered

make

rl Incorporate a timetable and avenues

tor publication of accreditation

guidelines.
.corporate provisions which smte

t kinds o[ organizadons, or

'ions' shall be eligible for
tion.

visions about



Original Amending instructions Comments

Clause 42 (1) Petition
Expenses;

What are the possible grounds under
rvhich the vexatious claims are found?

The grounds have not
been outlined clearly in the
Bi[.

Part VI - does not indicate
rvhether the decision of the
petition before the high courr
is final or can be appealed.

Give clear provisions on whcther the

petition before the high court is final
or appealable

If the appellate process
and determination of a

finaljudgement are not
clear, then any challenges
will result in protracted
litigatio n on iurisdictional
quesrions.

Clause 43 on facilitating
voting by persons rvith
disabiJity

Should come along with provisions
on who votes and.

Question of logical
afrangement

Clause 44; Offences by
reflereodum officials

This section needs to be reviewed in
consideration of the Election
Offences Act @OA)

Further clariry required on
the penalties for elecrion
offences by referendum
oFficials

Clause 8(1) under the
Schedule: Composition of the
Code of Conduct
Enforcement Committee;

Is there a maximum number of
representatives that the committee
should have? I[ there is, rvhat is the
selection process?

Further clarification
required.



Original Amending instructions Comments

Code o[ practice rvill ban
carnpaigning rvhile bcing
observer

Clause 25 Lnplies counting is

at polling stations

Shoulcl it be exPlicit?

Clause 28 Referendum

petition

Incorporate a section requiring thar

all the in[orrnation and documents

created throurghout the referendum

voting cycle rwill be made available to

the public uPon request.

To ensure adequate access

to inflormation and to
facilitate filing of peridons

Clause 30 (1Xb)

Clause 30(2Xb)

Delete?

Rethink and redra[t

The result is not final-
because there may be a
peridon, as the follorving
clauses make clear
(b) is well-nigh
incomprehensible!
If the peridons is
presented in time - wtrat is

the effect? This clause is
about an out-oF-dmc
petition.

Clause 31; On Persons who
may present referendum
petition.

This needs ro be interrogated since its

efflect is to lirnit who can challenge a

referendurh beFore the High Court

This appears to be
unconstitutional as it can
mean that all organizarions
would be easily locked out
from challenging the
process because they have
no vote!
Particularly if the basis is a
violarion oI hun'ran right
(e.g. to vote) this violates
Article

Clause 37(3) withdrawal oI
petition

\X/ith permission oI the court? Should it be so easy ro
rvithdraw if it is a public
interest action?

Clause 38 (t-6) Porvers o[ the

court to sLlmmon witnesses in

a Referendum petition;

What is the exact pr.rnishment for any

person responsible [or tamPering

with the conduct o[ ttre Referendurn

or resulB in an wa ?

lvlore clariry ought to be
pr"rt here as to the
punishment for the said
referendum offences
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