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1.0. PREFACE

Mr. Speaker Sir,

The Public Investments Committee is a Select Committee established under
Standing Order No. 206 and is responsible for the examination of the working
of public investments.

L.L Mandate of the Committee
The Committee is mandated to:-

[a] Examine the reports and accounts of the public investments;

tb) Examine the reports, if any, of the Auditor General on the public
investment;

[c) Examine, in the context of the autonomy and efficiency of the public
investments, whether the affairs of the public investments, are being
managed in accordance with sound financial or business principles and
prudent commercial practices.

The Committee shall however not examine:-

[a) Matters of major Government policy as distinct from business or
commercial functions of the public investments;

tb) Matters of day-to-day administration; and,

[c] Matters for the consideration of which machinery is established by any
special statute under which a particular public investment is

established.

The procedure of a Select Committee and other related matters thereto is

covered under Standing Order No. 173-203. The Committee has power, under
the provisions of the Constitution, National Assembly fPowers and PrivilegesJ

Act [Cap. 6J, the State Corporations Act (Cap. 446) and the Public Audit Act
(Cap. 412),to summon witnesses, examine them on oath and receive evidence.

1
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L.2. Committee Membership
The Committee comprises of the following Members:-

i1l Hon. Adan Keynan, CBS, MP : Chairperson

(2) Hon. Kimani Ichung'wah, MP - Vice Chairperson

t3l Hon. Sammy Mwaita, MP

(4) Hon. Corneily Serem, MP

(51 Hon. Bare Shill, MP

t6) Hon. Korei Ole Lemein, MP

(7) Hon, Adan M. Noor, MP

(Bl Hon. Mithika Linturi, MP

t9l Hon. Beatrice Nyaga, MP

[10] Hon. ]ohn M. Nyaga, MP

[11] Hon. Njogu Barua, MP

(12) Hon. Irungu Kang'ata, MP

t13l Hon. Onesmus Njuki, MP

(14) Hon. Eng. John Kiragu, M.P

[15) Hon. Johana Ngeno, MP

[16) Hon. Mwadeghu Thomas, MP

(17) Hon. Abdullswamad Sheriff, MP

[18] Hon. Paul Otuoma, MP

(19) Hon. John Aluoch Olago, MP

[20] Hon. Francis Nyenze Mwanzia, MP

(21) Hon. Dr.Oburu Oginga, MP

(22) Hon. Major[ RtdJ John K. Waluke, MP

(23) Hon. Ogutu John Omondi, MP

(24) Hon. Mary Keraa Sally, MP

(25) Hon. Wafula Wamunyinyi, MP

(26) Hon. Bernard Munyoki Kitungi, MP

(27) Hon. Chrisanthus Wamalwa, MP

1.3 Cqmmittee Proceedings

The Committee held Eleven Sittings in which it closely examined and heard

evidence from witnesses. The Minutes of the Committee are hereto annexed

and copies of the Hansard Report may be obtained at the National Assembly
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Library. In its inquiry into whether or not the affairs of the public investments

were managed in accordance with sound business principles and prudent

commercial practices, the Committee heard and received both oral and

written evidence from the Management of M/s APEC Consortium, M/s EDON

Consultants International Limited, Third Railway Survey and Design Institute

Group Corporation (TSDI) and the Public Procurement and Oversight

Authority, Team Engineering Limited, Solicitor General and Kenya Revenue

Authority.

The records of evidence adduced, documents and notes received by the

Committee form the basis of the Committee's observations and

recommendations as outlined in the Report and can be obtained in the

HANSARD reports of the Committee available in the National Assembly

Library.

These observations and recommendations,if taken into account and

implemented, will enhance accountability, effectiveness, transparency,

efficiency, prudent investment and financial management and profitability in

all Public Investments sector as a whole and guide in future procurement of

goods and services by State Corporations.

1,.4 Cornmittee's GeneralOhservations
Below is a summary of the Committee's observations on the procurement of

the independent review and supervision consultants for the Standard Gauge

Railway.

Kenya Railway Corporation [KRC) awarded Tender Number

KRC/PLM/OOgll3-I4 for Consultancy Services for Design Review and

Construction Supervision for the construction of a Standard Gauge Railway

from Mombasa to Nairobi to a consortium referred to as TSDI/APEC/EDON

[^Annexure X.j and the Consultancy contract dated 3'd fune, 2074 [Anmexnnre

Z). APEC Consortium Ltd and EDON Consultancy International Ltd are

Kenyan companies while TSDI is a foreign owned Chinese company.

3



The actual construction of the SGR had been awarded to a Chinese company,
China Roads and Bridge Corporation ["CRBC"J, in what was termed as a
"government to government contract" fAnnexure 3J. TSDI and CRBC are both
owned by the Chinese government. CBRC is the main contractor and TSDI is
the supervisorJ. Thts would mean that the construction of the SGR would be
undertaken by a Chinese state owned compony and the superviston consultancy
services would be provided by another Chinese stated owned company. These
arrangements raise serious and fundamental constitutional and statutory
questions.

L.4.1-.1- As stated above, the main contractor (CRBC) and the lead firm in the
supervision consultancy Consortium ITSDI] are both Chinese State
owned entities meaning they are directly related and thus a clear
indication that such arrangement will undoubtedly compromise the
independence of supervision. There is a clear, real and present threat
that the construction of the Standard Gauge Railway (SGRJ will suffer
from lack of a truly independent supervision especially in terms of
qualiry guarantee and adherence to qualiry specifications and this is the
reason as to why the Committee in its Report of April, 20L4 that was
adopted by the House recommended for the procurement of an
Indep endent consultant.

What is a conflict of interest?
1.4.1,.2 The dictionary definition of conflict of interest is a situation that has

the potential to undermine the impartiati\t of a person because of the
possibility of a clash between the person's self-interest and professionctl
interest or public interest.

According to the Federation of Engineering Consultancy Associations'

[EFCA), conflict of interest is a situation in which a consultant's own or
its affiliates' interests could prevail over the interest of the Client, a

situation which has potential or actual prejudice to the Client's interests.

4



The International Federation of Consulting Engineers' IFIDIC) defines a

consultant's conflict of interest as follows:-

"A situation in which a consultant provides biased professional advice to

a client in order to obtain fro^ that client an undue benefit for htmself,

herself or an ffiIiate and in so doing, places the consultant in a position

where its own interest could prevail over the interest of the clienL"

1.4.1,.3 According to the Tender Documen t "the consultancy services wiII be

executed. under the International Federation of Consulttng Engineers

(FIDIC) Conditions of Contract for Construction, for Building and

Engineering works" [see page 66 ofAnnexure 4) and contract would be

carried out based on FIDIC contract [see page 73 of Annexure 4). It

would therefore mean that there was a requirement to exclude any

entity wirh a conflict of interest [Chinese companies) from tendering for

the supervision consultancy from the onset. Prudence demanded that

the procuring entity should have ensured that there was no conflict of

interest in the implementation of the contract as is the case in the

contraction of the Standard Gauge Railway whereby a Chinese company

is supervising another Chinese company, owned and controlled by The

people's Republic of China through the so-called State-owned Assets

Supervision and Administration Commission of the State Council

(SASAC).

1-.4.2 R.elationshlp between T'SDI and CR'BC

1.4.2.1The two companies are owned by the Government of the Peoples'

Republic of China and supervised by the same supervisory body SASAC

which also ensures that the two post profits for Peoples' Republic of

China and appoints the top managers of the Corporations.

ii
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Organogram showing TSDI & CRBC relationship

CECC CRECG

CRBC TSDI

Key
SASAC

CCCC

CRECG

CRBC

TSDI

State-owned Assets Supervision and Administration
Commission of the State Council
China Communications Construction Company
Limited
China Railway Engineering Corporation Group
China Road and Bridge Corporation
The Third Raiiway Survey and Design Institure Group
Corporation

1..4.2.2 In its submission before the Committee, TSDI also agreed that it is part
of the state corporations under the supervision of State-owned Assets
Supervision and Administration Commission of the State Council

ISASAC) (Annexure 5J.

1,.4.2.3 TSDI has undoubtedly a shared interest with CRBC which would
definitely compromise the objective and impartial exercise of its
functions. Of great concern is a situation of the presence of potential or
actual prejudice to the interest of the Kenyan taxpayers because of the
national and administrative affiliation between TSDI and CRBC. It is

6



unlikely that TSDI will guard against huge cost overruns, costiy delays,

failed procurement, poor project design, use of low quality material, use

of improper construction methods or provide forward-looking risk

management or apply clear, transparent and internationally accepted

principles to ensure that Kenyans get value for money for their

investment.

L.4.2.4 The Committee is also concerned that the presence of conflict of

interest will greatly undermine transparency and accountability and

consequently affect the implementation and viability/life cycle of the

SGR project.

1.4.2.5 The procuring entity, Kenya Railways Corporation, failed to carry out

requisite due diligence on the presence of conflict of interest, verify the

authenticity of the list of ciients presented to it by TSDI of China or

physical due diligence. The failure is shared with Public Procurement

and Oversight AuthoritY

Kenya Railways Corporation flouted Section 43 of the Publfc Procurement

and Disposal Act, 2005 which requires a procurlng entf'ty to conduct

proper due diligence on the existence of conflict of interest, unethical and

improper business practices. The Tender for the consultancy services u/as

awarded to a sister Company to the main contractor of the Standard

Gauge Railway thus clearly violating the requirement of independence

between the supervisor and the contractor.

3..4.3 Cornpnonmlse in qualitY

1.4.3.1, The contract awarded to CRBC for the construction of the Standard

Gauge Railway line was an EPC [Engineering-Procurernent Contract).

This essentially implies that the execution of the design is assigned to

the Contractor ICRBCJ. There are major aspects of the .main Contract

that cannot be entrusted to a "conflicted" entify. For example, the

Contract Document between KRC and CRBC indicates at page 472 that

the standard applicable would be China Standard Specification, at page

473 China Technical Specification would apply, and at page 478 the

7
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Chinese Price Index would apply [see Annexure 3J. This makes the
need for an independent consultant fundamental to the success of the
project. The rish especially in the absence of an independent consultan!
is that the standard may be lowered to the extent of endangering the life
cycle of the project, its viabiliry, in addition limiting choices available
and force Kenya to always procure locomotives and rolling stock from
China, which may become a national security problem in the future. This
increases the responsibilities of the Consultant in verifying ["vetting")
the design work on the basis of which the project has to be executed and
carried out by the Contractor. A "conflicted" consultant is unlikely to
ensure that Chinese specifications meet the international standards and
therefore not able to fight for the interests of the client.

1,.4.3 2 As per the contract, the role of the Consultant would include
supervision of construction works, ensuring the implementation of the
main contract in conformity with the conditions of engagement,
ascertaining the quality and quantity of the works in order to ensure
that the construction and design complies with international standards,
and verifying the relevant payments, which in turn will ensure that
Kenyans get value for their money. Looking at the expectations on the
part of the consultant vis a vis its relationship with the contractor, this
begs the question as to whether the consultant will have the necessary
indeper-rcicnce to supervise anci stanci against the Contractor considering
that their relationship has compromised the consultants independence.

L.4.3.3 The Public Investments Committee, through its report"Report on the
Procurement and Financingl of the Construction of the Standard Gauge

Railway from Mombasa to Nalrobi (Phase 1) laid before Parliament on
30th April, 20L4 recommended that, "the Government should
competitively procure an independent supervision consultant so as
to assure cost effectiveness, adherence to specifications, quality
guarantee and value for money".

The Departmental Committee on Transport, Public Works and Housing
on the statement sought by Hon. HezronAwiti on the Tendering and the
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construction of the Standard Gauge Railway Line from Mombasa to

Malaba in a report presented in February ,201-+ also recommended that'

"the procurement of the independent consultant should be speeded

up to facilitate early review and the proper configuration of the

various components of the proiect"'

The Committee notes that had KRC taken into consideration the

recommendations by Parliament, the tender documents should have

had a clause barring chinese corporations from bidding to guard

against conflict of interest and in case the procurement had commenced

then it should have cancelled the tendering process to accommodate the

resolution of the House as contained in the adopted Committee Report'

Kenya Railways Corporation however ignored the recommendations of

both Committees of Parliament and the requirement in the RFP thus

putting into jeopardy the implementation of the Standard Gauge

Railway which is one of the flagship proiects in the realization of Kenya

Vision 2030

L.4.+ Capacity of the consortium to perforrn the contract

1,.4.4.tA railway project is a typical multidisciplinary project, i'e' a project for

the design of which expertise in various disciplines are required;

starting from the civil/railway engineering [for the railway track and its

support on the ground and all annexed infrastructuresJ, complemented

by transport engineering [for the design parameters of alignment,

curves, gradient, ctesign speed etc), archiiecture [for the stations and

auxiliary building), structural engineering [for the major and minor

associated structures, like bridges, viaducts, culverts etc.), hydraulic

engineering [for drainage structures), geotechnical engineering [for the

definition of foundations anci the specifications of soils characteristicsJ,

mechanical and electrical engineering [rolling stock, power supply etc'J'

system installations (signaliing and telecommunicationJ, other technical

plant and installations for the operation and maintenance of the line'

This means that a consultant suitable for the task has to mobilize ali

these expertise, and be able and have experience in managing and

9
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coordinating them in order to produce a final, fully integrated design for
a successful implementation of the new railway.

L.4.4.2 TSDI/APEC/EDON Consortium received 88.60/o in rhe technical
evaluation. However, there is no evidence to support such a high
Technical Evaluation Score. KRC's Technical Evaluation Committee's
view that "there was no major weakness identified" in respect of the
consortium's bid is contradicted by the evidence available (Annexure 6
- Technical Evaluation ReportJ.

L.4.4.3 The technical evaluation criteria was divided into four sections and the
scoring for each aspect was set as follows: -

1-4-4.4 Each consortium partner ought to be subjected to the
technical/financial scoring criteria andf or methodology. KRC Technical
Committee neither identified weaknesses in the Consortium bid nor its
strengths. The following glaring weaknesses can however be observed:-

[i] APEC is a company that specializes in road engineering.

[ii) Edon is an architectural company.

[iiiJ APEC and EDON have no experience in railway engineering,
transport engineering geotechnical engineering mechanical and

Aspect Maximum
points

1 c experience of the consultant related to theSpecifi

assrgnment
10

2 equacy of the proposed work plan and
methodology in responding to the terms of reference

Ad 32

a.) cations and competence of the key staff for theQualifi
assignment

50

B
A"t ily to the Capacity building programme andSuitabil

TOTAL

training

100
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electrical engineering, sYstem

telecommunication.

installations [signaling and

[iv1 ApEC and EDON are supposed to perform 600/o of the contract'

The two companies will provide 90 engineers to the proiect whilst

TSDI will only provide 30 engineers. However, the two local

companies do not have the necessary competence and capacity to

supervise the construction and review of the design of a major

railway line or the acquisition of Iocomotives and rolling stock.

From evidence received it is envisaged that Kenya Railways has

an oversight role over the project and that the Government of

Kenya [GoK) can undertake an audit of the proiect thus ensuring

quality and value for money. Notwithstanding the good gesture, it
is important to note that Kenya Railways has no internal technical

capacity to supervise or oversight as evidenced by the fact that it
does not have a history of constructing or supervising a railway

line. Indeed it was as a result of lack of internal capacity that KRC

decided to procure an independent consultant. (Annex 1O page

s).

t") TSDI has conflict of interest and should never have been allowed

to bid in the first Place

1..4.4.5 Although TSDI is the only firm in the Consortium having experience in

major railway projects, it is tasked with the mandate of performing only

30 - 4Oo/o of the consultancy contract. The remaining 600/o has

apparenrly been iasked to be performecl hy APEC and EDON [despite

the fac[ that they have never supervised any railway project in Kenya or

anywhere in the world.

1^4.4.6 The consorrium ITSDI/APEC/EDON) as currently constituted has no

experience and competence to supervise electro-mechanical works

which forms the bulk of the construction of civil works, supply and

installation of facilities locomotives and roiling stocks.

1,.+.4.7 The partners (AFEC and EDONJ in the consortium, while appearing

before the Committee, admitted that they intend to u-se the bid to "gain

11



exper[ence in this first phase of aBS km in order to position itself to bid
from a position of experience for future phases totaling 3,200 km covering
Nairobi-Malaba, Lamu-Nadapal and Nairobi-Moyale omong other
branches. )ur goal was therefore to make mintmum profi, but buitd
capaciqt for the future"; (page Z ofAnnexur e 7). This is an unequivocal
admission of their lack of capacity and ability to supervise the
construction of the Standard Gauge Railway.

1.4.4.8 KRC may also have lowered some mandatory and crucial technical
requirements in the Tender document by way of an addendum to suit
the Consortium. The RFP had a mandatory requirement that the bidders
must demonstrate that they have Experience in sirnilar
regions/-geographical areas: "The firm should provide details of similar
projects/assignments in identical geographical area/region in the last 10
years whtch demonstrate experience in undertaking the responsibiliLy".
(See page 6 Annexure 4)

1.4.4.9 However, by an addendum dated 19ft August, 2013"Kenya Railways
Corporation removed the requirement for this crucial qualification in
these words: "considering the size of project we feel it is dfficult to find a
consultant with similar project experience in identical geographical area;
therefore we kindly request to relax this."(See page 6 Annexure 4)

It is worth noting that TSDi were the original designers of the failed
Tanzania /Zambia rail project which they are now doing the feasibility
study in order to rehabilitate it few decades after its completion.

7.4.4,10 Despite the clear and apparent weakness in TSDI/APEC/EDON bid,
KRC Technical Evaluation Committee identified "no major weakness" in
their bid and awarded them the highest technical score of 88.60/0, a

score which is not attainabie by an entity that has no prior experience in
the project under consideration. Noting that APEC/EDON who are
performing 6A0/o of the iontract admittedly are learning on the job and
had forgone profits to learn on the job. How the consortium managed to
earn such high technical evaluated score of 88.60/o defies logic. The high

L2



score is unreasonable and unjustified and only points to a probable

collusion between the procuring entity, the main contractor and the

consultancy consortium'

L.4.5 Tender awarded to non-bidders

1.4.5.1 The Tender was awarded to a consortium that never submitted a bid

or participated in the tender process. As was admitted, the

,,Consortium" did not bid as consortium; instead, it is a creature that

materialized sometime in between the opening of the financial offers

and the signing of the contract'

,,To answer the sGR advert for the design review and construction

supervision placed on 2Oth July, APEC sought to ioin Rites of India, systra

of France, Yooshin of Korea to participate iointly in the preparation of the

Proposal. At the Pre-bid conference, emphasis was placed on Chinese

class 1- Standards for some key personnel and the team did nothave'

A1EC approached TSDI of'China, with whom they had collaborated on a

previous proiect and Ms EDTN who have experience on archltectural

works both locally and internationally"; (APEC submission in paragraph

s.s.s.)

A\EC approached TSDI and EDON lnternational to form a consortium to

which TSDI agreed, since they realised that it would earn them more

marks in their bid."; IrsDI subraar'ssion in psragraph 5.5.A")

I.4.5.2 In the bidders' conference of 22nd August, 2013, APEC signed the

artendance register as R.ites/APEC/Yoshin/Uniconsult while TSDI

signed as a lone entity (Amnexune E)'

1.4.5.3 According to the evidence submitted by EDoN's Managing Director

whiie appearing before the Committee, M/s EDON did not participate in

the pre-bid conference.

1.4.5.4 After the pre-bid conference held on Z}ndAugust 2013, EDON was

requested by ApEC to form a Consortium after noticing that there was

I
i
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need for Architectural input in the Request for Proposals. EDON did not
appear in any way, shape or form whether alone or with any other
organization in the pre bid conference. From the analysis of evidence,
APEC managed to bid and constitute different consortiums at its calling.

1,.4-5.5 KRC awarded the Tender to three separate entities that never singly or
jointly presented bids in the first place.

1.4.5.6 Twenty six (26) firms bought bid documents but only nine t9)
returned them and three [3J qualified to the final stage namely Team
Engineering, TSDI/APEC/EDON and Korea Rail Network Authoriry.
However, Kenya Railways did not provide documentary eviCence in
form of receipts to support purchase of tender documents.

L.4.6 Disregard of Parliamentary resolution
1-4.6.L Kenya Railways Corporation, disregarded the House resolutions as

contained in the Public Investments Committee Report on the
Procurement and Financing of the Construction of the Standard Gauge
Railway frorn Mombasa to Nairobi fPhase 1) laid before the House on
30m April, 2014 which recommended that; the Government should
competitively procure an independent supervision consultant so as to
ossure cost effectiveness, adherence to specifications, qualiqt guarantee
and value for money".

1,.4.6.2 Kenya Railways Corporation flouted the Public Procurement and
Disposal Act, 2005 and the attendant regulations by awarding the
tender to an entity that suffers from direct conflict of interest and lacks
the capacity, competence and capability to perform and carry out the
required supervision of the contract.

1,.4.7 Irregular and Unprocedural Tender Award

1,.4.7.1The Tender Committee awarded the Tender No. KRC/PLM /OO9 /1,3-1,4
to TSDI/APEC/EDON which on the face of the record appears to be
irregular and unprocedural for the following reasons:-

L4



ti) The Tender Committee met on 15tr May,20L4 to award the

tender [Annexure 9J'

tiil TSDI signed its acceptance of the award on 19m May, 2014 and

returned, its acceptance to KRC on 21't May, 201,4 (Annexure 10)'

[iiiJ TSDI/APEC/EDON entered into a Consortium Agreement dated

19rh May, 201,4 which refers to a Contract for Consultancy

Services dated and signed on 3'd |une, 2014 between KRC and

themselves [see page 13 of Annexure 11)'

[iv) KRC Tender Committee's decision to award the tender was

confirmed/approved and signed on 22"d May, 20L4 [see

Annexure 9].

t") The contract between KRC and TSDI/APECIED0N is dated 3'd

]une, 201,4 [Annexure 2).

This therefore raises fundamental questions surrounding collusion

berween KRC and TSDI/APEC/EDON since when did KRC notify the

successful bidder ITSDI/APEC/EDON)? The TSDI/APEC/EDON consortium

agreement dated 19th May, 201,4 refers to a contract for consultancy dated

3.d |une, 2014 way before the contract was signed; were they privy to the

contract even before the signing dates? This shows that the consortium

was privy to privileged information that was in the custody of KRC and

which other bidders were not aware. This confirms allegations of collusion

between the procuring entity and the TSDI/APEC/EDON consortium'

1.4.7.2 Kenya Railways Corporation has flouted sections 67 and 58 of the

Public Frocurement anci Disposal Act, 2005 in that-

[a)lt norified TSDI/APEC/EDON consortium of their success before the

Tender Committee has formalized its resolutions (two different letters of

notification were sent to the ConsortiumJ.

[b] lt did not notify the successful and unsuccessfui bidders simultaneously

as required bY the Act.

[.J It entered into the Contract dated 3'd f une, 20L4less than 14 days of the

award contrary to the Public Procurement and Disposal Act, 2005' This

.. means that the contract dated 3.d |une, 20L4 was signed in accordance

with section 68 of the Act.
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1.4.8 Billing the Taxpayer Twice

1,.4.8.1, The lwo contracts between KRC and CRBC separately provided for
budgetary provisions for Design Work and Consultancy Supervision
Services (Annexure 3).

1,.4.8.2 The contract document for the Construction of the Civil Works has
contract sum of 3.5% of Kshs.Z 0L,754,796,548.93 for Design Work and
Consultancy Supervision Services which is Kshs. 7,0 6L,4L7,B7g.21 (see
page 041 of the contract document].

1,'4.8.3 In the contract for the Supply and Installation of the Facilities,
Locomotives and Roliing Stock, there is another provision ior Z.SYo of
USD 1, 055,248,225.21 for Design Work and Consultancy Supervision
services [usD 26,381,205.63] which is equivalenr to Kshs.
2,321,546,095.44 (at a rate of Kshs. BB to the dollar). The sums of the
two contracts form a total of Kshs. 9,382,963,974.65 which forms part
of the cost of the consultancy fsee page 40 of the contract document),

1,.4.8.+ In addition to the above contracts with CRBC, KRC signed another
contract dated 3'd June, 201,4 for Independent Supervision Consultancy
with TSDI/APEC/ED0N consortium at contract sum of Kshs.
3,624,248,144 (usD 41,184,638) which brought the total cumulative
cost of the Supervision and Consultancy Services for the SGR to Kshs.
13,007,212,L18.65 which is equivaient to the cornbined total bid
amount of the other two bidders; Korea Rail Network and TEAM
Engineering Spa.

1.4.8.5The bid that was submitted by TSDI/APEC/EDON (USD 4L,L84,63B.00J
was by far lower than the internationally recognized ratio stand.ard,
being + /-50o/o iower than the bids submitted by TEAM Engineering SpA

IUSD 73,922,750.00 - tax includedJ, and Korean Railway Networ]rCo.p
IUSD 87,277,096.00 - tax includedJ, It is by far lower in relation to the
cost of the project. One would be justified to conclude that the faces
behind TSDI/APEC/ED0N were priyy to some critical insider
information that the rest of the bidders were not pri\ry to, and
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accordingly had an unfair advantage over the other bidders' a matter

that contravenes Article ZZ7 ofthe Constitution of Kenya, the Preamble

and section 2 of the Public Procurement and Disposal Act, 2005 and the

guidelines und"er the world Banh the IMF and the International

Federation of consulting Engineers IFIDICJ. It is also in contravention

of the United Nations Commission on International Trade Law

IUNCITALJ which Kenya had ratified, on 10ft February, 1989 and which

by virtue of Article 215) of the constitution of Kenya, 2010 is part of

the Laws of KenYa.

1.4.8.6 TSDI/APEC/EDON deliberately quoted a low figure of usD

4L,184,638.00 in anticipation of benefiting from this amount of Kshs'

g,3B2,963,g74.65which was hidden in the main contracts between KRC

and CRBC. It is not lost to scrutiny that these statements, though part of

the main contracts, represent a duplication of the Tender' The amount

for the Consultancy Services factored in the main contracts i'e' the sum

of Kshs . 9,382,963,g7 4.65 (tax not includedJ constitutes 6% of the total

cost of the SGR Project, a considerable part of the loan facility from

China Exim Bank.

L.4.9 TSDI/APEC/EDON',s main aim was to tactically dump the price of

consultancies with the sole aim of acquiring absolute control of the

construction and supervision of the SGR in order to control the "rules of

the game" and be therefore able to manage as they deem fit the

construction phase of the project [which is evidently the richest

contract), Lreing able to manipulate the importani technical choices

[alignment, structures, rnaterials, etc..) to the overall benefit of the

Chinese group [contractor + Iead consultant) rather than controlling

construction cost or guaranteeing the success of the entire proiect in the

interest of the KenYan taxPaYer'

TheCommitteefoundnoplausibleexplanationforthesumofKshs'
g,3B2,g63,9T4.6SfactoredintheKRCcontractwith1RBC'TheBoardand

I\\anagemgntofKenyaRailwaysshouldbeindividualtyandseverallybe
liable and should explain to the Kenyan people the purpose and inclusion

I
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of this huge sums of money specifically identified for supervision
consultancy fees when an independent consult was to be procured.

1.4.1,0 The contract dated 3'd fune, ZO1-4 contravenes the provisions of
the RFP

1,'4-L0.1, The contract befween KRC and TSDI /APEC/EDON was signed on 3.d

June, 2014. One of the salient provisions of this contract requires KRC
to pay TSDI/APEC/EDON 200/o of the contract against a bank guarantee.
This amount payable on request of the Consultant was actually
increased from 100/o to 20%o [page 4 of Annexure 2). Contrary to the
terms of payment in the Request for Proposa-l [p^ge 95 of Annexur:e
4] and in the contract Form (page rl7 of Annexure 4), whereby a
10o/o advance payment was foreseen. KRC was also supposed to pay
the Consultant 10o/o of the contract price upon acceptance of L1o/o
physical accomplishment of the construction works. According to the
contract dated 3.d iune, z0r4 KRC wiil now be required to pay the
consultant 12.5% of the contract price for the same work. Most
importantly, KRC was supposed to retain and pay 5o/o of the contract
price until all the defect liabilities have been completed and made good,
following the completion of the project. However, the retention amount
which would have ensured the proper performance of the contract has
now been rcduceci from 5% to 2.5% of the contract pricc, as a
consequence of the earlier increases in the payment schedule (page 4
ofAnnexure 2J.

Kenya Railways Corporation contravened Article 201 of the Constitut[on
that mandatorily requires prudent and responsible use of public funds.

Kenya Railways Corporation further contravened Section 27 of the pubtic
Procurement and Disposal Acl 2005 by faiting to ensure that the
provisions of the Pubtic procurement and Dtsposal Act, 2005 and th?
Regulations and any directions of the Authority are comptied with in
respect to the Procurement of the Independent Supervision Consultants
for the Standord Gauge Railway.
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1,.4.71"The Committee is also concerned that in the railway design works

there is omission in interconnectiviry between changamwe - Kilindini

Harbour and Jomo Kenyatta International Airport - Nairobi central

Business District and no provision has been made for these extensions'

This may hamper the objective of providing an efficient and cost

effective rail transport for both freight and passengers' The Committee

is further concerned that KRC would use paragraph 6 of the RFP to

escalate the cost of the SGR project and the Consultancy Services'

1.5 Commlttee'sRecommendations

The Committee recommends that:-

1.5.1 The render awarded to TSDI/APEC/EDON should be cancelled and the

consortium should be disqualified for the following reasons:-

(i) The consortium that was awarded the contract lacks the necessary

competence, expertise and experience to undertake the role

envisaged in the contract dated 3'd |une, 201'4' Members of the

consortium admitted that they intend to use Phase I of the sGR

project as a mean s of "gaining experience in this first phase of 485 km

in order to position themselves to bid from a position of experience for
the future phases and build capacity for the future." The Committee is

of the opinion that SGR should not be used as a training and

apprenticeship opportunity. Such use will compromise the objective

of the SGR. project: cost effectiveness, adherence to specifications,

quality guarantee and value for money'

(ii)The consortium lacks major electrical and mechanical component

necessary to perform the requisite role of a consulting engineer in

the SGR project. The score of 88.6% in the technical evaluation given

to the consortium (with statement such as "no major weakness

identified') is unjustified, arbitrary and was likely given to fit a

predetermined outcome. The consortium lacks the basic qualification

to undertake the supervision and consulting engineers' role in the

SGR project so as to guard against huge cost overruns, costly delays,

s
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failed procuremen! poor project design, use of low quality material,
use of improper construction methodsor provide forward-looking
risk management or apply clear, transparent and internationally
accepted principles that will assure Kenyans value for money for
their investment.

(iii)The sGR project is a regional project involving Kenya, uganda,
Rwanda, and South Sudan and is likely to extend to other
neighbouring countries. A substandard work in Phase I [Mombasa -
Nairobi) will nor only jeopardize the whole projec! it will also
undermine Kenya's position in the region and internationally. The
intergovernmental agreement could not have envisaged the crucial
consultancy works to be given to trainees and apprenticeships that
put the project at risk. Therefore the consortium should be
disqualified and the award cancelled for lacking the necessary
capacity, competence and experience for the job.

(iv) TSDI's has a national and business affiliation with the main
contractor (CRBCJ and thus suffers from serious issues of conflict of
interest and arising from this, the Kenyan people will not be
guaranteed of value for money in the consultancy and the main
contract.

(v) Kenya Railways Corporation has failed to implement the resolution
of the House as contained in the recornmendations of the public
Investrnent Committee Report lhat was adopted by the House and
the recommendations of the Departmental Committee on Tra-nsport,
Public Works and Housing that it should procure an independent
supervision consultant so as to assure cost effectiveness, adherence
to specifications, qualiry guarantee and value fbr money.

(vi) The exceptionally lo'w bid which is suspicious and indicative of
collusion and receiving insider information and to guard against any
intention to dump consultancy prices in order to control the SGR
proiect. The rationale for expressing an exceptionally low bid, being
to gain experience, is not plausible as discussed above.

(vii) The multiple budgetary allocation for the consultancy services, the
hiring of a directly "conflicted" consultant (which will unlikely
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safeguard the Kenyan taxpayer against huge cost overruns, costly

project delays, compromise on the quality of the rolling stock and

locornotives and ensure that Kenyans get value for money for their

investmentl, and an entity lacking capacity and competence.

(viii) The award contravenes the mandatory constitutional requirement

under Article 201 0f the constitution and international

instruments on the prudent and responsible use of public money'

Article 10 requiring all State organs, state officers, public officers

and all persons when making or implementing public policy

decisions to uphold national values and principles of good

governance such as good governance, integrity, transparency and

accountability, the values espoused under chapter Six on

Ieadership and integrity and Article 227 which requires State

organs or any other pubiic entity to procure goods and services in

accordance with a system that is fair, equitable, transparent,

competitive and cost-effective, and the guidelines under the World

Banh the International Monetary Fund, the International

Federation of consulting Engineers [FIDIC) and the United Nations

Commission on International Trade Law IUNCITAL) which Kenya

had ratified on 10th February, 1,989 and which by virtue of Article 2

[5J and [6] of the Constitution of Kenya,2010 is part of the Laws of

KenYa.

(x) TSDI IAPEC/EDoN bid was exceptionally low. A separate budget

specifically for consultancy services is factored in the main contract

between KR.C and CRBC i.e. Kshs. 9,382,963,974'65 ftax not

includedi constituting 5o/o of the total cost of the SGR proiect, a

considerable part of the loan credit from China Exim Bank' rneaning

the total cumulative cost of the Supervision and consultancy

services for the sGR. would be Kshs. 13,007,212,118.65 [tax not

includedJ which is equivalent to the combined total financial bid of

the Korean and TEAM. It cannot be ruled out that

TSDI/APEC/EDON had access to information on the existence of

Kshs. g,382,963,g74.65 [tax not includedJ which informed their

exceptionally low bid, and their admission t-o apparently forgo

I
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was an attempt to defraud the Kenyan people, and whether corruption
was a factor.

1.5.10 The Ethics and Anti-Corruption Commission Investigates the Managing
Director, Kenya Railways corporation, Mr. Atanas K. Maina and
Members of the Tender Committee namely; Eng. Maxwell Mengich
[chairperson), Mr. Alfred Matheka (y /Chair), Ms. Lucy Njoroge
[secretaryJ, Eng. Benedict Kamau [memberJ, Ms. ]emimah Matu
[member], Mr. Stanley Gitari [memberJ, Mr. John Muchera [memberJ
and Mr. Maurice Barasa (member) for disregarding a parlimentary
resolution passed through the adoption of the Public Investment
Committee Report on the Procurement and Financing of the Constructicn
of the Standard gauge Railway from Mombasa to Nairobi(Phase 1) laid
before the House on 3Oth April, 20L+ which recommended that; the
Government should competitively procure an independent
supervision consultant so as to assure cost effectiveness, adherence
to specifications, quality guarantee and varue for money"

1.5.11 The Managing Director Mr. Atanas K. Maina and the members of the
Tender Committee of Kenya Railways Corporation namely; Eng.
Maxwell Mengich [chairpersonJ, Mr. Alfred Matheka (y/charrJ, Ms.
Lucy Njoroge [secretary), Eng. Benedict Kamau [member), Ms.
jemirnah Matu fmemberJ, Mr. stanley Gitari [memberj, Mr. john
Muchera (memberJ and Mr. Maurice Barasa [member) bu held
individually responsible for contravening Section 43 (I),(3) and (5J of
the Public Procurement and Disposal Act, 2005 which provides that:-

43 (l) An employee or agent of the procuring entity or a member of a
board or committee of the procuring entity who has a conjlict of
interest wtth respect to procurement -
(a) shall not take part in the procurement proceedings; and
(b) shall not, after o procurement corutract hss been entered into,

take part in any decision relating to the procurement or
contract.
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(3) If a person contravenes subsection (1) with respect to a conJlict of
interest described in subsection (5)(a) and the contruct ls
uwarded to the person or his relative or to another person in

whom one of them hud a direct or indirect pecuniary interest, the

contract shall be voidable at the option of the procuring entity'

(5) For the purpose of this section, a person has a conflict of interest

with reipect to a procurennent if the person or a relative of the

person --a) 
Seeks, or has s direct or indirect pecuniary interest tn another

person who seeks, a contract for the procurementl or

b) Owns or has a right in any property or has a direct or indirect

pecuniary iruterest that results in the private interest af the

person conflicting with his dwties with respect to the

procwrernent.

The provisions requires a procuring entity to conduct proper due

diligence on the existence of conflict of interest, unethical and improper

business practices which KRC failed to adhere to by awarding the

Tender for the Consultancy Services to a Sister Company to the main

contractor of the Standard Gauge Railway clearly violating the

requirement of independence between the supervisor and the

contractor.

1.5.12 The Managing Director, Kenya Railways Corporation, Mr. Atanas K.

Maina and the members of the Tender Committee of Kenya Railways

Corporation namely; Eng. Maxwell Mengich (Chairperson), Mr. ,Alfred

Matheka [V/Chair], Ms. Lucy Njoroge [Secretary),Eng. Benedict Kamau

[memberJ, Ms.Jemimah Matu [member),M.. Stanley Gitari [member),

Mr, ]ohn Muchera fmemberJ and Mr. Maurice Barasa [member) be held

responsible for contravening sectio n 27 af the Public Procurement and

Disposai Act, 2005 which provides that :-

"27 (L) A pwblic erutity skall eruswre tkat tkis ,Act, the regulattoras snd

&ruy directions of tke Autkority fire aowtplied witk respect to

eack of its Procuretmerut,

?
i
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(2)The accounting officer of s pubtic entity shail be primarily
responsible for ensuring that the public entity fulfill its
obligations under subsection (l),

(3)Each employee of a pubtic entity and each member of o board
or committee of the public entity shalt ensure, within the oreas
of responsibility of the employee or member, that this Act, the
regulations and any directions of the Authority ure complied
with".

1.5.13 The Director General, Public Procurement Oversight Authority and the

' accordance with the provisions of the Constitution, the public
Prccurement and Cversight Authority- Act, 2AO5 and reievant
regulations issued by the Authority so as to realize value for money and
transparency in procurement.

1,'5-14 The multiple budgetary allocation for the consultancy services and the
hiring of a directly "conflicted" consultant [which will unlikely
safeguard the Kenyan taxpayer against huge cost overruns, costly
proiect delays, compromise on the quality of the rolling stock and
locomotives and ensure that Kenyans get value for money for their
investmentJ should be investigated by the Ethics and Anti Corruption
Commission as it contravenes the mandatory constitutional
rcquirenteni under Artir-le 207 oi Lhe Constitution on the prudent and
responsible use of public money, Article 10 requiring all State organs,
state officers, public officers and alr persons when making or
implementing public policy decisions to uphold national values and
principles of good governance such as integrity, transparency and
accountabiliLy, the values espoused under Chapter Six on leadership
and integrity and Article 227 which requires State organs or any other
public entity to procure goods and services in accordance with a
system that is fair, equitable, transparent, competitive and cost-
effective.

1.5.15 The Ethics and Anti-Corruption Commission investigates the Managing

26
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Members of the Tender Committee narnely; Eng. Maxwell Mengich

[ChairpersonJ, Mr. Alfred Matheka [V/Chair), Ms. Lucy Njoroge

[SecretaryJ, Eng. Benedict Kamau [member), Ms. JemimahMatu
fmember), Mr.Stanley Gitari [member), Mr.John Muchera [memberJ
and Mr. Maurice Barasa for contravening Articles 1,0,201,,227 and,the
chapter Six of the constitution of Kenya, 2070, and the guidelines
under the Worid Banh the International Monetary Fund, the
International Federation of Consulting Engineers IFIDIC) and the
United Nations Commission on International Trade Law IUNCITAL)
which Kenya had ratified on l-Oth February, 1989 and which by virtue of
Article 2 [5] and [6) of the constitution of Kenya, zoto is part of the
Laws of Kenya.

1.5.16 Kenya Railways Corporation should ensrire that there is

interconnectiviry between Changamwe - Kilindini Harbour and |omo
Kenyatta International Airport - Nairobi Central Business District. The
lack of interconnectivity may hamper the objective of providing an
efficient and cost effective rail transport for both freight and
passengers.

1-.6 Ackmowledgemernt

The Committee wishes to record its appreciation to the Office of the Speaker
and the Clerk of the National Assembly for facilitation. The Committee is
grateful to all the witnesses who appeared and adduced evidence before it.
The Committee recognizes the work of the staff of the National Assembly,
Kenya National Audit 0ffice, the Inspectorate of State Corporations and the
National Treasury for the services they rendered to the Committee. I wish to
thank the Members of the Committee ior their sacrifice during the evidence
taking and preparation of the Report.

27



L.7 ' .A,doption of the Special Report

we the members of the Pubiic Investments cornmittee have pursuant to

Standing order 199 adopted this Report and affix our signatures to affirm our

approval and confirm its accuracy, validity and authenticitY:-

t0 Hon. Adan KeYnan, CBS, MP 9n

(2) Hon. Kimani Ichung'wah, MP

t3l Hon. SammY Mwaita, MP

t4] Hon. CornellY Serem, MP

i5) 'Hon- Bare Shill, MP

t6l Hon. Korei 01e Lemein, MP

(7) Hon. Adan M' Noor, MF

t8l Hon. Mithika Linturi, MP

t9l Hon- Beatrice NYaga, MP
fl

'.\ld\Q4l:t10) Hon- ]ohn M' NYaga, MP

i11) Hon- Njogu Barua, MP

(12) Hon. Irungu Kang'ata, MP

t13l Hon. Onesmus Niuki, MP

(141 Hon. Eng. ]ohn Kiragu, M'P

(151 Hon. Johana Ngeno, MP

I
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t16) Hon. Mwadeghu Thomas, MP

(17) Hon. Abdulswamad Sheriff, MP '

tl8l . Hon. Paul Otuoma, MP

i19) . H9.. ]ohn Aluoch 01ago, MP

t20) Hon. Francis NYenze Mwanzia, M

lz1r) Hon. Dr. Oburu Oginga, MP

IZZ) Hon.Major [Rtd) John K' Waluke' MP""""'

lZ3) Hon. Ogutu ]ohn 0mondi, MP

124) Hon. Mary Keraa Sa1lY, MP

i2 5l Hon. Wafuia WamunYinYi,

126) Hon. Bernard Munyoki Kitungi, MP

{27) Hon. Chrisanthus Wamalwa, MP

the

Sup

I

NIr. Speaker,

On behalf of the Members of the Pubiic lnvestments Committee' I beg to table

special Report of the Committee on the Procurement of the Independent

ervision Consultants for rhe Stand.ard Gauge Railway pursuant to Standing

Order 199.

U,,
'1.\

Dare: .,.**$t,.r. Do\ q
Sigm: ",Hr;;6;.c" ".....

CE{AIRPERS0N,PUtsLICI$IVESTMENTSCCIMMITTEE

29



2.0

2.1,.

BACKGROUND

construction of the standard Gauge Railway [sGR) from Mombasa to
Nairobi and in 2nd Phase from Nairobi to Malaba is one of the Vision
2030 flagship projects that were launched by the Kenyan Government
to propel Kenya to a middle income economy by the year 2030. The
actual construction of the SGR was awarded to a Chinese company,
China Roads and Bridge Corporation [CRBC), in what was termed as a
"government to government contract." This project, if well undertaken
is expected to shift freight from roads to rail thus reducing rapid roads
damage and provide safe and rapid intercity passenger transport.

2.2. Kenya Rail',va;zs Corporation [KRC) - the procuring entity - for this
project is a State Corporation established under Kenya Railways
Corporation Act, ICAP 397) of the Laws of Kenya and is mandated to
develop and operate railways and inland waterway transport services
in Kenya. The Consultancy services are sought on the Design review and
construction of a SGR from Mombasa to Nairobi and procurement and
installation of facilities, locomotive and rolling stock.

2.3. The financing of SGR supervision consultant is part of the GoK
contribution in the SGR project which was a condition for accessing the
loan from EXIM Bank of China. This amount is being financed through
the Railway Developrnent Levy [rund which was established in 2013. ir
is clear the consultancy service is utilizing public funds, hence ought to
be done by 

^ 
competent independent consultant so as to ensure value

for money and that procurement of civil works and material under ihe
project are undertal<en efficiently, in best practices, ancl in compliance
with the set standards and specificaticns. The consultant should also
ensure the on-the-job training and transfer of technical know-how,
engineering, and project management experience to the employer's
[KRC) project staff.

2.4. The evaluation criteria were set out in Paragraph 2.7.1 of the RFp
Document.The tender involved evaluations at the technical and financial
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levels separately. The technical evaluation criteria were divided into

four sections:-

ti) Specific experience of the consultant related to the assignment;

tii) Adequacy of proposed work plan and methodology in responding

to the terms of reference, quaiifications;

[iii) Competence of key staff for the assignment and suitability to the

capacity building programme and training; and

(ivJ Suitabilityto the Capacity building Programme and training'

The scoring for each in each aspect was set as follows;

Z.S. The three firms that qualified for the evaluation scored above 700/o in

Technical Evaluation. Their scores were as follows:-

ti) TSDI/APEC/EDON - 88'60/o

tii) Korea Rail Network Authority - 83A%

[iii) Team engineering 75'9%

2.6. Financial proposals for the three firms that qualified the technical

evaluation were opened in a meeting held on 16tr December, 2013. The

financial bids were as follows:-

H

J

Maximum
points

Aspect

101 Specific experience of the consultant re

to the assignment

lated

3ZAdequacy of the proposed work plan an

methodology in responding to the terms of

reference

d2

503 Qualiflcations and competence of the key

stafffor the assignment
BSuitability to the CaPacitY

Programme and training

building4

100TOTAL
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Firm Bid amount US$ Bid amount (Ksh)

TSDr/APEC/ED0N 4L,184,63B.00 3,541, B78, 969.00

Team Engineering 73,922,750.00 6,357,356, 500.00

Korea Rail Network Authority 87 ,277 ,096.00 7,505,830,256.00

2.7. The Managing Director KRC appointed a financial evaluation committee
to undertake the financial evaluation. The committee came up with the
following results:

2.8. M/s Team Engineering was allegedly disqualified afrer ir failed to
extend its bid validity. This came as a result of the three companies
being requested by KRC to extend their bid validity period since the
Ioan between Government of Kenya (GoK) and EXIM Bank had not been
signed and award could not be made. Team Iingineering claimed it was
never informed to extend their bid bond validity period.

2.9. From documents supplied, the only evidence available that KRC had
ever informed 'IEAM to extend its bid bond validity period is a KRC
inter-departmental emaii (from procure/krcaddressed to
procurefkrc@krc) forwarded as an attachment to an email dated 5th

June, 201,4 sent to TEAM Engineering to show they were requested to
extend vide a letter dated 26ti' February, 2014. TEAM Engineering
claimed they never received a request for the extension of their bid
bond validity or received a letter notifying them of their
disqualification, and that they came to know of the alleged extensions

E'irm Rirl rmnrrnf

(us$)
Il'inrnrial

score
(30%)

Tachni-oIr v9rr^rrLqr

SCOTC

(7 Oo/o)

f nmlrinorluul!!ultrLu

score (1O0o/o)

D--Li--!\qtrrurrli

TSDr/APEC/EDON 4L,184,63B.00 30.00 62.02 90.02 7

Korea Rail

Network Authoriry
73,922,750.00 L4.L6 58.38 72.54 2

'feam Engineering 87,277,096.00 L6.71 53.13 69.84 a
-)
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through their prompting email of 4tr |une, 201,4 (Annexure 12)' If they

were disqualified, it would have meant that TEAM Engineering should

never have been evaluated. on the financial aspect. Court documents

also show that there has been no claim of disquaiification of TEAM

Engineering [Annexure 13).

2.1,O.The Tender Committee meeting was held on 15e May, 2014 attended by

two independent observers: Eng' Kariuki Muchemi; and Eng' |ulius M'

Riungu representing the Institution of Engineers Kenya' The Tender

Commiffee approved award ro M/s TSDI/APEC/EDoN at their quoted

price of US$ 4L,!84,638.00, inclusive of taxes'

2.11,. A contract dated 3'dlune, 201,4 was then signed between Kenya

Railways corporation and M/s TSDI/APECIEDON consortium. The

appointed consultancy consortium is made of three firms as follows: -

iil M/s EDON Consultants International Ltd was established in 1982

as a sole proprietorship in Kenya, Iater in 2000 it become an

International Limited Liability Company. The company has 26

employees and it offers Architectural and project management

services.

tii) APEC consortium Ltd is a Kenyan company founded in 1995 and

incorporated under the laws of Kenya in 1996 as Aviation Proiect

Engineering Company Ltd. APEC has a total of 100 employees and

the firm also engages the experience of individual professionals

who have worked directly or at associate level with the firm under

a consortium.

[iii) Third Railway Survey and Design Institute Group Corporation

ITSDIJ was founded in 1953 in China in accordance with the laws

and regulations of People's Republic of China. It is a subsidiary

corporation of China Railway Construction Investrnent Company

ICRCICJ holding 700/o of shares and the rest 30% is held by China

l
t
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Railway Group Ltd [CRGL). Its main activities are survey and
design of railways, urban mass transit systern and highways. TSDI
makes contributions to china's Railway construction and to
SASAC.

2-12. In the consortiurn, TSDI is the Lead firm producing the team leader and
APEC and ED0N are members in the consortium with each producing a
deputy team leader. In the consortium agreement TSDI is mainly
responsible for design review and APEC & ED0N are mainly responsible
for construction supervision. EDON as a member of the team was
particularly aiming at gaining experience. Its goal is to make rninimum
profit, but build capacity ior the future. Equaliy APEC ciid not have aii

, the experience required for SGR project as required by ToR which
emphasized on Chinese Class 1 Standards experience for some key
personnel. APEC therefore sought to join with TSDI and EDON resulting
to a consortium of three and jointly prepared the technical and financial
proposals for the SGR consultancy project.

2.13. Flom the bidders' conference held on 22"a August 2013, the following
are noted; that APEC bidded in a consortium called
Rites/APEC/Yoshin/UNIC0NSULT, while TSDI bidded alone arid EDoN
never participated. It is not clear at what stage the consortium was
formed.

2.14. The Federation of Engineering Consultancy Associations' IEFCA) view
on conflict of interest is a situation in which a consultant's own or its
affiliates' interests could prevail over the interest of the Client, a
situation which has potential or actual prejudice to the Client's
interests. TSDI and CRBC are supervisor and contractor of SGR despite
the fact that they are both owned by the Chinese government and are
supervised by SASAC.
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Connection between CRBC (the main contractor) and TSDI (the

consultant)

Kcy

SASAC

CCCC

CRECG

CRBC

TSDI

- State-owned Assets Supervision and Administration

Commission of the State Council

- china communications consffuction company Limited

- China Railway Engineering Corporation Group

- China Road and Bridge Corporation

Corporation

3.0. EVTDENCE BY WITNESSES

3.I.EVIDENCEtsYKENYARAILWAYSC0RP0RATI0N

The Managing Director, KRC, Mr. Atanas K. Maina appeared before the

committee on Be |uly, }oL+ to give evidence on the.procurement of the

Independent Superyision Consultants for the Standard Gauge Railway

from Mombasa to Nairobi. He informed the Committee that:-

3.1,1. Kenya Railways corporation is mandated to develop and operate

railways and inland waterways transport services in Kenya, as captured

CCCC

TSDI
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in the Kenya Railways corporarion Acr (cAp 397). The corporation is in
the process of developing high capacity, high speed standard Gauge
Railway from the port of Mombasa to Nairobi. The project is expected to
shift freight from roads to rail reducing rapid roads damage, provide
safe and rapid intercity passenger transport.

3.L.2. Kenya Railways, advertised for qualified consulting firms to submit bids
for the Design Review and Construction Supervision for the
construction of Standard Gauge Railway from Mombasa to Nairobi and
procurement and installation of facilities, locomotives and rolling stock
on 19th July,2013 acting in exercise of the powers conferred upon it by
the Public Procurement and Disposal Act 2005 section 7 G to 78.

3.1.3. The notice for Request For Proposal (RFP) was advertised as an
open international tender, Tender No. KRC/PLM /oo9 /L3-1,4, was
placed in lwo local daily newspapers and also posted in the KRC
website; wvwv.krc.co.ke. The closing date and time for submission of the
request for proposal was 29tt August, z013 at 12.00 pm East African
Time. Opening of the documents was to take place immediately
thereafter.

3.1.4. KRC invited prospective bidders to a bidders' conference on ZZ"d
August, 2013 to tnake various clarifications sought by the bidders. The
deliberations of the conference resulted to an addendum being issued to
all bidders. Following a request by the bidders the closing dare was
extended to 1Oft October, 201,3. The closing date for submission of bids
was extended twice via addenda No's 1 and 3 from 29th August, 2013 to
26ti'September, 2013 and thereafter from 26ft September, Z0l3 to 10ft
0ctober, 201,3 respectively.

3.1.5. The Corporation has engaged China Road & Bridge Corporation [CRBC]
in a design-build contract; delivery of civil works, track works and
procurement and installation of associated facilities, and of the
procurement of iocomotives and rolling stock.
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3.1.6. The consultant being hired is to review and approve designs and

constrdction of Mombasa- Nairobi on behalf of the
supervtse

Corporation by ensuring procurement of civil works and material under

the project are undertaken efficiently, in best practices and in

compliance with set standards and specifications' The consultant is

expected to ensure the on-the job training and transfer of know-how'

engineering, and proiect management experience to the Employer's

project staff.

3.1.7.The procurement of the consultant was an open international tender

which involved evaluations at the technical and financial levels' The

bidders were required to bid as per the specifications. Twenty six [26J

firms bought bid documents but only 9 returned them and three

qualified to the final stage: - Team Engineering; TSDI /APEC/ED0N and

Korea Rail N etwork AuthoritY'

3.1.8. TSDI/APEC/EDON scored highest in the Technical evaluation and had

the lowest bid amounr of USD 41,,184,638. TSDI/APEC/EDoN wereone

of the two firms to extend their bid validity to accommodate the loan

agreementnegotiationsbetweenGOKandEXIMbank.

3.1.9. The KRC Tender committee awarded the tender to TSDI/APEC/EDON

on 1-5tt May ZO14 and the meeting was attended by two independent

observers; Eng. KariukiMuchemi; and Eng. ]ulius M' Riungu

representing the Institution of Engineers of Kenya'

3.1.10.TSDI/APEC/ED0N is a consortium of three firms; The Third Survey

Design Institute Group corporation ITSDI) a government enterprise

owed by People's Republic of china, APEC Consortium Limited which is

locally registered engineering firm dealing with general planning'

engineering design and project management of infrastructure and

t
#
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EDON Consultants International Ltd, a locally registered architectural
company which provides building consurting and project management
services in Namibia, Uganda and Kenya.

3'1-11'The financing of the SGR supervision consultant is part of the GoK
contribution which was a condition for accessing the loan from EXIM
bank of China. The amount is being financed through Railway
Development L"vy Fund established in 20L3 and the consultancy was
factored in KRC budget on a pro-rata basis over several financial years.

COMMITTEE OBSERVATIONS

3-L.1,2. The committee made the foilowing observations:-

ti) No evidence was availed to the Committee to help it verify how
many firms bought the bid documents.

[ii) Both cRBC[Contracror) and TSDl[consultant] are srate owed
corporations supervised by the State -owned Assets Supervision
and Administration commission ISASAC) who are owned by the
People's Republic of china and whose functions include; to
ensure value addition of the investment and remove or appoint
the management of the corporations they are supervising. This
appears to be a conflict of interest apparent in the face of the
record.

[iii) The recommendations in the plc report on sGR [that an
independent consultant be hiredJ were ignored and if anything
goes wrong the management of KRC will be held collectively and
individually liable.

(al The two contracts between KRC and cRBc separately had for
budgetary provision for Design Work
Supervision Services as follows:-
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ib) The contract for construction of the civil works had contract

sumof3,5%ofKshs'201^,754,796,548.93forDesignWorkand
Consultancy Supervision Services which is Kshs'

7,06L,4!7,87g.21-'[Atpage04lofthecontractdocumentJ'

[iv) The contract for supply and Installation of the Facilities'

LocomotivesandRollingStockshadaSumof2.5o/oofUSD
1,,055,248,225-21 for Design Work and Consultancy Supervision

Services(USD26,381',205'63)whichisequivalenttoKshs.
2,32!,546,0g5.44.[Atpage040ofthecontractdocument).

The sum of the two contracts forms a total of Kshs'
(v)

[viJ

g,3B2,963,g74.65which forms part of the cost of the consultancy.

In addition to the above contracts, KRC signed another contract for

IndependentSupervisionConsultancywithTSDI/APEC/EDON
Consortium at contract sum of Kshs' 3'624'248'144 IUSD

41,,184,638) which brought the total cumulative cost of the

Supervision and consultancy services to Kshs. L3,0O7,21'2)'1855

which is much higher than the individual bids submitted by other

bidders.
I

I

[vii) Bulk of the work to be done in the construction of civil works'

suppiy and installation of facilities, locomotives and rolling stocks

iselectro-mechanical.TheTSDI/APEC/EDoNConsortiumaS
currentlyconstitutedhasnoexperienceandcompetenceto
supervise electro-mechanical works'

(viiiJBecauseoftheapparentconflictofinterestberweenthe
contractor IGRBCJ and the main consu]tant TSDI, the interests of

tf
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the contractor could prevail over the interest of the clien! a
situation which has potential or actual prejudice to the client,s
interests.

(ix) In the railway design works there is omission in rail
interconnectivity between Changamwe - Kilindini Harbour and
Jomo Kenyatta International Airport - Nairobi Central Business
District and no provision had been made for these extensions,
This may hamper the objective of providing an efficient and cost
effective rail transport for both freight and passengers.

[r] The commirtee noted thar KRC allegedly notified TEAM
Engineering spA of the outcome of the tender by way of an e-mail
that was supposedly received 6 hours 58 minutes before the said
email was actually sent. The email notiflring TEAM Engineering on
the outcome of the tender was apparently received by TEAM
Engineering in the morning of May 19, 20L4 at B.19AM. However,
the extract from the delivery report from KRC's server shows that
the said email left the KRC's server in the afternoon of May 19,
2014 at 15.17 PM.

3.2

Eng. Michael S- Kamau, Cabinet Secretary, Ministry oi Transport and
Infrastructltre appeared before the Committee on 1Srh July, 2AL4 to give
evidence on the procurement of the Independent Supervision Consultants for
the Standard Gauge Railway flom Mombasa to Nairobi. He informed the
committee that:

3.2.1 Under Kenya Railways Corporation Act ICAP 3g7), KRC is mandared to
develop and operate railways and inland waterways transport services
in Kenya. The Corporation is in the process of developing high capacity,
high speed Standard Gauge Railway from the port of Mombasa to
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Nairobi. The project is expected to shift freight from roads to rail thus

reducing rapid road.s damage, provide safe and rapid intercity

passenger transPort.

3.2.2 The corporation has engaged china Road & Bridge corporation in a

design-built contract where the China Road & Bridge Corporation

delivers civil woiks, track works and procurement and installation of

associated facilities, and the procurement of locomotives and rolling

stock.

3,2.3 The supervising consultant being hired is to review and approve

designs and supervise construction of Mombasa - Nairobi Standard

Gauge Railway on behalf of the Corporation by ensuring procurement of

civil works and materials under the project are undertaken efficiently,

in best practices and in compliance with set standards and

specifications. The consultants should ensure the on-the job training

and transfer of know-how, engineering, and proiect management

experience to the employer's IKRCJ project staff'

3.2.4 The procurement of the consultant was through an open international

tender which involved evaluations at the technical and financial levels.

The bidders were required to bid as per the specifications and out of the

9 bidders, three qualified to the final stage namely; Team Engineering;

TSDI/APEC/ED0N and Korea Rail Network Authority

3.2.5 The Expert/consultant is required to be available throughout the

project and they shall appoint an expert team as per the tender

specifications.

3.2.6 TSDI/APEC/EDON scored highest in the Technical evaluation and had

the lowest bid amount of USD 4L,L84,63B. TSDI/APEC/EDON were one

of the two firms who extend their bid validity period to accommodate

the loan agreement negotiations between GoK and EXIM Bank of china.

-1
I

i
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3-2.7 The KRC Tender Committee awarded TSDI/APEC/EDON the render for
consultancy services on 15tr May 2014. The meeting was attended by
two independent observers.

3.2.8 TSDI/APEC/EDON is a consortium of three firms, The Third Survey
Design Institute Group Corporation ITSDIJ which is a government
enterprise owned by the People's Republic of China and it supervised
the construction of SGR in Ethiopia; APEC Consortium Limited which is
a locally registered engineering firm dealing with general pianning
engineering design and project management of infrastructure and
ED0N Consultants International Ltd a locally registered architectural
Company which provides building consulting and project management
services.

3.2-9 Kenya Railways has oversight role over the project and the GOK can do
an audit of the project thus ensuring quality and value for money.

3.2.1,0 The financing of the SGR supervision consultant is part of the GOK
contribution which was a condition for accessing the loan from EXIM
Bank of China. The amount is being financed through the Railway
Development l.evy Fund estabiished in 2013 and the consultancy was
factored in KRC budget on a pro-rata basis over several financial years.

COMMITTEE OBSERVATIONS

3.2.1,1 The committee made the following observations:-

[i] In the attendance register provided, TSDI/APEC/EDON did not tender
as a consortium, in some instances, from the bidders' conference held
on 22"d August, 201,3, ApEC attended ., pr.i of a consortium called
Rites/APEC/Yoshin/UNICONSULT, while TSDI participated alone and
EDON never participated.

T42



Iii) The tender documents did not have a clause barring Chinese

Corporations from bidding despite the tender being subject to

requirement under The International Federation of Consulting

Engineers IFIDICJ [see paragraphs 5.1 and 5.3.4.1 tb] of the RFP

document being on Pages 66 &77)'

tiiil The lead party in the winning bidder TSDI/APEC/ED0N is a corporation

owned by the Chinese Government and supervised by SASAC, the same

Government entity which also supervises china Road & Bridge

Corporation. This is an apparent conflict of interest thus raising

concerns as to whether the people of Kenya will get value for money in

the Project.

[ivJ The hiring of the consultant was in total disregard of a resolution of the

House recommending that an independent consultant be hired'

The multiple budgetary allocation for the consultancy service and the

hiring of a consultant with a conflict of interest could be seen as being

contravening the mandatory constitutional requirement of Article 201

of the Constitution on the prudent and responsible use of public money'

Article 10 requiring all State organs, State officers, public officers and all

persons when making or implementing public policy decisions to

uphold national values and principles of good governance such as good

governance, integrity, transparency and accountability, the values

espoused under Chapter Six on leadership and integrity and Article 227

which requires State organs or any other public entity to procure goods

and services in accordance with a system that is fair, equitable'

transparent, competitive and cost-effective'

(v)

[vi] From the submission of the Ministry of Roads & Infrastructure and KRC,

KRC has'oversight role over the proiect and the GOK can do an audit of
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the project thus ensuring quarity and value for money. However, Kenya
Railways has no internal capacity to oversee the project implementation
as evidenced by fact that it does not have a history of constructing or
supervising a railway line and this is the reason why an independent
consultant was hired.

3.3 EVTpENCE By M/s APEC CONSORTIUM

Eng. iames M' Karanja, Managing Director, APEC Consortium Ltd appeared
before the committee on zot Augus! z0r4 to give evidence on the
procurement of the tender for the Independent Supervision Consultants for
the Standard Gauge Railway from Mombasa to Nairobi. He informed the
Comrnittee that:-

').)4J.J.I APEC consulting Engineers, is an indigenous Kenya company
founded in L995 and incorporated in 1996 as Aviation project
Engineering company Limited. In 2002, ApEC was incorporated
under the same directorship to serve from a broader perspective.

3'3.2 APEC Consortium Limited provides consultancy services in
feasibility studies, preliminary and detailed engineering design,
planning & organization, execution and project management in
Roads and Highways, Airport Infrastructure and Planning, buildings,
waste water management, water supply & sanitation, environmental
management, social developmen! technical, performance and
financial audits.

3.3.3 APEC provides engineering consultancy services in Kenya and
African region e.g. Sudan and Uganda.

3-3-4 APEC has deliberately'associated in almost all of its projects with
international consulting firms including TSDI. Locally they are
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3.3.5

associated with colleague consulting firms for complementaring of

strengths including EDON architects

To answer the SGR advert for the design review and construction

supervision placed on 20s ]uly, APEC sought to ioin Rites of India'

Systra of France, Yooshin of Korea to participate iointly in the

preparation of the Proposal. At the Pre-bid conference, emphasis was

placed on chinese class 1 Standards for some key personnel which

the team did not have.

3.3.6 APEC approached TSDI of china, with whom they had collaborated

onapreviousprojectandM/sEDONwhohaveexperienceon
, architecturai works both locally and internationaily.

3.3.7 The consortium comprises of TSDI whose broad experience includes

building 60,000 Kiiometers of railway line, APEC',s market leadership

in civil engineering and EDON',s market ieadership in architectural

fields. APEC and EDQN are weli versed and experienced in contract

administration and do cumentation'

3.3.8

3.3.9

The consortium presented a financial proposal with a pricing reglme

informed by opportunities to be availed by the successful completion

of the SGR proiect, high proportion of local staff, stiff competition due

to high interest during the pre-bid conference, pecking order of the

staff in the project and engagement of key and experienced experts

e.g. senior former Kenya railway staff'

The planning and site appreciation works are ongoing in accordance

with the construction Programme as produced by the EPC

contractor.This procurement process of the consultant for the design

review and construction supervision of the SGR project including

R.olling Stocks Management followed every aspect of the procedure

set out in the lnstructions to the Bidders and the stipulations of the

Public Procurement oversight Authority guidelines.

I
I
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3'3'10 The Consortium's bid won as the Iowest evaiuated bidder at a price
of USD 4L,L84,63B and a combined score of 92.02 %.

3'3'11 TSDI as the Lead Firm produces the Team Leader while ApEC and
EDON produce a Project Coordinator and Two Deputies to the Team
Leader' All decisions from the consortium are arrived at after
consultations and are signed jointly by the team leader and one of his
deputies. The consortium's railway engineer's mainly former Kenya
Railway staff will check the design review before getting the Kenya
Railways to make the approvals.

3.3.L2

3.3.13

3.3.14

In construction supervision, TSDI wilr onry provide a resident
engineer and materials engineer during supervision of the works,
while APEC:EDON because of knowredge of locar conditions will
provide Assistant Resident Engineer and Assistant Materials
Engineer and all the other Technical supervision staff.

Independent consultant was procured because of lack of internal
capacity on the part of Kenya Railways. .

At the time of tendering, ApEC was not aware oi the relaiionship
between TSDI and china Road and Bridge corporation, but have
since established that all Chinese firms are government parastatals.

3'3'15 The consortium has 60% Iocal content and 40 % chinese content.
The RFP required the top cadre of the engineers to be Chinese, while
the field supervisors be Kenyans. They do not have a read rore
because they do not have resident engineers with the capacity to
implement the main part of the project.

3'3.1,6 So far the consortium's input is that they have visited every site,
reviewed the design and construction to ensure it's acceptable for
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instance the client s preliminary drawings excluded adequate

parking and access to the main roads to ensure the commuter's

connectivitY.

C OMMITTEE OBSERVATIONS

3.3.!7 The committee made the following observations:-

ti) APEC bided in a consortium and were awarded a contract for

consultancy services which had already been provided for in the

main contract i,e. under the Civil Works portion of the contract and

under the Rolling Stock Supplies portion of the contract' It appeared

that Kenya Railways did not disclose all information to them

concerning the main contract'

tii) APEC has no experience, competence and capacity to perform 600/o of

the contract to provide consultancy services'

iiii) During bidding APEC was not aware of the relationship between

CRBC and SASAC.

3.4

Architect ]eremiah Ndong, Managing Director, EDON Consultants

lnternational Limited appeared before the committee on 21't August, 201'4 to

give evidence on the procurement of the Independent Supervision

Consultants for the Standard Gauge Railway ironr Mombasa io Nairobi' He

informed the Committee that:-

3.4.1, EDON Consultants International Ltd. was established in l9B2 as a sole

proprietorship in Kenya under Arch. leremiah Ndong' The firm iater

expanded and opened offices in uganda, South Sudan and Namibia'

3.4.2 The ComPanY initially ignored the Request for Proposals for

ConsultancY Servic

for the Standard

es for Design, Review and construction Supervision

Gauge R.ailway because it looked like a purely

fl
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Engineering Project.
conference.

The directors did not attend the pre-bid

3.4.3 After the pre-bid conference held on Z}nd August 20L3,EDON was
requested APEC to form a Consortium after noticing that there was need
for Architectural input in the Request for Proposals. EDSN established
that APEC had previously worked with Third Railway Survey and
Design Institute (TSDI) Group of China in the Kenya Railways Nairobi-
]IflA commuter railway bid.

3'4'4 EDON subsequently held discussions with APEC and TSDI of China and
proceeded to form TSDI-APEC-EDON Consortium which prepareci a
Technical and Financial Bid for SGR project. The three consortium
members ITSDI, APEC and EDON] signed a Framework Agreement
IMoUJ for a Joint Venture Partnership which was submitted wirh the
Request for Proposal.

3'4.5The Consortium received a notification of awarddated 15tr May ZOl4
informing that they had won the tender. After notifying the Client of
acceptance, the Consortium members signed a Firm Consortium
Agreement. In the Agreement, TSDI produces the Team Leader while
APEC and EDoN consultants each produce a Deputy Team Leader.

3-4.6 The contract Agreement between the client, Kenya
corporation and the consortium was signed on3.dJune
each of the individual consortium member having produced
experts for the supervision contract.

Railways
201,4, with
a team of

3'4'7 EDON as a member of the team was particularly aiming at gaining
experience in this first phase of 485kmin order to position itself to bid
from a position of experience for future phases and build capacity for
the future

3'4.8 In line with the Request for Proposal objective to strengthen local
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capacity and knowledge transfer, the consortium overall staff is

constituted by 600/o Kenyan nationals and 40o/o chinese.

COMMITTEE OBSERVATIONS

3.4.9 The Committee observed that:-

Ii) In the Consortium Agreement, EDON Consultants International Ltd'

is assigned the mandate of design review and supervision

construction for the building works of the 33 Railway Stations and is

represented in the Design Review Team and the Management of the

contract through one deputy team leader, Mr. ]eremiah Ndong.

Third Railway Survey and Design Institute ITSDIJ Group of china,

the lead company in the consortium providing consultancy services

for Design Review and construction Supervision for the SGR proiect,

has a close organisational relationship with China Roads and Bridge

Corporation ICRBC) which is undertaking the construction of SGR'

This amounts to conflict of interest'

Iir]

liiiJ TSDI/APEC/EDON Consortium submitted a financial bid of uS$

41,L84,638 for the consultancy and supervision contract without full

information of the size and scope of works to be carried out.

[ivJ Kenyan engineers are not included in the key and critical areas of

the project to enable capacity building and transfer of skills to local

engineers. In all key areas they deputise lead engineers who are

foreigners.

(vl TSDI/APEC/EDON consortium lacked the experience, competence

and capacity including the electro-mechanical components that form

the bulk of the consultancY works'

4
n
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3.5

GROUP CORPORATTON [TSprJ

Yiuang Aifing the Team Leader, Third Railway Survey and Design Institute
Group Corporation ITSDIJ, appeared before the Committee on 2lslAugus!
201,4 to give evidence on the procurement of the Independent Supervision
Consultants for the Standard Gauge Railway frorn Mombasa to Nairobi. He
informed the Committee that:

3'5'1 The Third Railway Survey and Design Institute Group Corporation
(TSDIJ was founded in 1953. Its main business is the survey and design
of railways, urban mass transit system and highways. It takes the lead of
design technology in the fields of high-speed railway, integrated traffic
terminal, heavy-haul rallway, urban rail transit system and maglev
system. TSDI has completed the survey and design of the first high-
speed railway of China - Beijing-Tianjin Inter-city Railway; the first
modernized integrated traffic terminal - Beijing South Railway Station
and the first heavy-haul railway - Datong-Qinhuangdao Railway.

3'5'2 TSDI has more than +,300 staff and this qualified staff can
independently complete engineering design, general contracting of
projects, engineering consultancy and project management as well as
outstanding achie-rentents in the aspe cis of transport network planning,
compiiation of specifications, survey, design and consultancy. TSDI is
also qualified to perform the contract accorciing to the admissible scope
of Class I qualification certiticates concerning overall contracting of
construction.

3.5.3 TSDI has accomplished the survey and design of more than 60,000km
railway. TSDI has also accomplished or been undertaking the survey,
design and consultancy works of 70 projects in more than 30 countries,
such as Tanzania to Zambia Railway Project, Kenya Mombasa to Nairobi
Railway Project, Ethiopia Addis Ababa to Djibouti Railway projecr,
Sierra Leone Mining Rairway project, Nigeria railway projec!

D
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Philippines railway project, Thailand High Speed Railway Project and so

3.S.4APECapproachedTSDIandEDoNlnternationaltoformaconsortiumto
which TSDI agreed since they realised that it would earn them more

marks in their bid. TSDI had good cooperation with APEC during the

bidding for the project Design, Buiid and Finance of the Nairobi ]KIA

Commuter RailwaY'

3.5.5 Technically, the consortium drew from the experience of TSDI where

the latter has done 60,000kms of railway line and both APEC and

EDON',s market leadership in the civil engineering and architectural

fields. Both firms are also well versed and experienced in contract

administration, documentation and Track/Rolling Stock to ensure that

quality is not compromised in anyway'

3.5.6 The pricing regime in the financial proposal for the consortium was

informed by various underpining factors as foilows ; opportunities to be

availed on the successful completion of the project since the SGR section

from Mombasa to Nairobi was only part of the programme of the SGR

project.i.e.15o/oofthetotalenvisagedline;ahighproportionofthe
local staff to strenghten local capacity, the stiffcompetitionpresented by

the interest shown during pre-bid conference and the pecking order

since TSDI is the Lead Firm producing the Team Leader and APEC and

EDON are members in the consortium with each producing a Deputy

Team Leader.

3.5.7 The SGR Project applies Chinese Railway Standard and Specification'

The EFC contractor [cRBCJ is responsible for the prelirninary design

and. construction drawing design [detailed design); the engineers of

TSDIareexperiencedandveryfamiliarwithChineseRailwayStandard
and Specification. TSDI are experienced in the design of locomotives

andwagons.ThelocalengineersofAPECandEDONknowlocal
conditions quite well and are full of local experiences' The general

on
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principle is that TSDI is mainry responsibre for design review and
APEC&ED0N are mainly responsible for construction supervision. TSDI
will import 30 engineers while APEC & EDON will provide 90 local
englneers.

3'5'B It was requirement in the bid document that the chinese staff be fluent
in the local language

3'5'9 There's no equity relationship in the manner of control or joint control
between TSDI and CRBC. According to the stipulations of the
Internationol Accounting Standard 24 -- Related party Disclosures (lAS
24), two entities without arry other relationship simpty because they are
controlled by the government in common are not related parties. The
contract is awarded to TSDI/APEC/EDON consorrium. ApEC and EDON
are both local companies registered in Kenya. Accordingly it is not true
that "Chinese contractor is under supervision of Chinese consultant,,.

3'5'1-0 Authorizedby the State council, in accordance with the company Law
of the People's Republic of China and other administrative regulations,
the State-owned Assets Supervision and Administration Commission ofthe State Council (SASAC] performs investor's responsibilities,
supervises and manages the state-owned assets of the enterprises
under the supervision of the Central Government [excluding financial
enterprises], and enhances the management of the state-owned assets
and both TSDI and GRBC are supervised by SASAC.

3.5.11 The commiffee made the following observations:-

til TSDI were the original designers of the failed Tanzania /Zambia rail
which they are now doing the feasibiliry study in order to
rehabilitate it and do not want this to be the case with the SGR
project several decades from now.

NE
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tiil TSDI and CRBC are stated owned corporations that have common

objective and national interest. Therefore there is clear and direct

conflict of interest that is likely to prejudice the interest of the

Kenyan taxpayer who expect that the project will meet the

construction, design, procurement and installation of rolling stocks,

locomotive and other assorted equipping facilities/assets would be

of the highest quality and international standards that correlate with

the huge cost of the SGR Project.

[iii) TSDI and any other Chinese state/private owned entities should have

been disqualified at the preliminary stage of the tender process. The

inclusion and eventual award of the tender to TSDI contravenes

Article 227 of the Constitution and RPF document itself (refer pages

66 &.77 regarding the FIDIC guidelinesJ.

(iv) Kenya Railways failed to carry out due diligence on whether there

was a conflict of interest and to verify the bidder's client list before

awarding the tender.

3.6

AUTHORITY

Mr. Maurice |uma, the Director General, Public Procurement Oversight

Aurhority [P.P.O.AJ appeared hrefore the Committee on 26th August, 2014 to

give evidence on the procurement of the Independent Supervision

Consultants for the Standard Gauge Railway from Mombasa to Nairobi. He

informed the committee that:

3.6.1 Kenya Railways Corporation, in adherence to P.P.O.A circular no 4/2009

submitted its report on procurement of provision of consultancy

services for design, review and construction supervision for the

construction of SGR from Mombasa to Nairobi filnded by the

Government of Kenya on July gth 20L4.

H
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3.6.2 As per their quarterly report, Kenya Railways Corporation used open
tender method to advertise for Request for Proposal for consultancy in
the dailies as prescribed in the Public Procurement and Disposal Act
2005, P.P.O.A also conducted procurement assessments during site
visits and confirm that certain mandatory requirements which
organizations need to follow are done.

3.6.3 Nine candidates participated and three were responsive to the
conditions of the tender after preliminary, technical and financiai
evaluation processes and they were TSDI/APEC/EDON consortium

IUSD 41.,\84,638); Team Engineering IUSD 73,922,750) and Korea
Railway Network IUSD 82,277,096). TSDI/APEC/ED0N consortium
were awarded the tender at the total cost of USD 41,184,638 as the
bidder with the highest combined scores in both technical and financial
evaluation, in line with Section B2[5J of the P.P.D.A.

3.6.+ The law forbids P.P.O.A to do the advertisernent for the tender and also
to sit in the panel to monitor the valuation of the bids. To enhance

transparency, contracts in excess of Kshs. 50 Million require
independent consultants to review them. The Institution of Engineers of
Kenya who were appointed as observers as per regulation L2[8) PPDA

(2006) and regulations 4 of P.P.D .A (2013) reporteci to P.P.O.A that they
were satisfied with the way the Technical and Financial proposals were
evaluated and that they supported the decision to award the tender to
the lowest evaluated bidder.

3.6.5 The use of both technicai and financial specifications in tender
documents is intended to arrive at a value for money result. The

specifications are then subjected to a wide market to allow for sufficient
competition amongst potential bidders which increases chances of
getting market prices.

3.6.6 KRC awarded TSDI/APEC/EDON consortium the tender as they had the
highest combined score after considering both the technical
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[guaranteeing quality) and financiai (guaranteeing an economical

priceJ. TSDI/APEC/EDON Consortium had the highest technical score

(62.020/o) and the lowest financial value (USD 41',L84,638) of the three

responsive bidders. The second bid's financial quote was usD

46,092,458 or Kshs .3,5+!,878,868 higher than the financial quote of the

winning bid.

C OMMITTEE OBSERVATION S

3.6.7 The committee made the following observations:-

ti)

Iii)

The Kenya Railways Corporation breached Arti cle 227 of the

constitution, the Public Finance Management Act, 2012 and

section 30 (4) of Public Procurement and Disposal Act,2005 in

awarding of a tender that had no Budgetary allocation.

The Public Procurement Oversight Authority was aware that

SASAC supervises both TSDI and CRBC but took no action though

its they had several avenues available under the PPDA.

[iii) The Public Procurement Oversight Authority was aware that it

had the power to order investigation on Kenya Railways

corporation on whether KRC has complied with Part vlll

[secrions 101 - 105) of the Public Procurement and Disposal Act,

2005 but took no action'

The Public Procurement Oversight Authority was aware that a

simple due diligence would have confirmed TSDI/APEC/EDON

lacked the necessary independence, competence and capacity to

execute the subject matter

Iiv)

The Public Frocurement oversight Authority was aware that the

SGR. project would utilize public funds and ought to be subjected

I
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3.7 EVIDENCE BY TEAM ENGINEERING

Dr. Luigi Marenzi, Executive Director, Team Engineering Spa appeared before
the Committee on 23'd September, 201,4 to give evidence on the procurement
for the Independent Supervision Consultants for the Standard Gauge Railway
from Mombasa to Nairobi. He informed the committee that:

3.7.L Team Engineering is a consultancy firm domiciled in Italy and
specializing in Civil Engineering with particular experience in large
infrastructure projects, with core business being Railways. As a Group,
they have companies anci ofiices in Africa and Europe and have been
present in Africa for the past forty [40J years.

3.7 -2 TEAM Engineering SpA has been involved in the design and supervision
of new standard gauge railways, transport management and otirer
infrastructure developments in Nigeria, Ghana, Guinea, Equatorial
Guinea, Burkina Faso, congo, switzerland, Iran, Italy, poland, czech
Republic, Turkey, Qatar, Albania, Bulgaria, Lalvia, Hungary, Lithuania,
Croatia, Estonia, Romania, Slovenia and Slovak Republic. They have
performed these tasks working on projects under the auspices of major
international financial institutions such as the World Bank Africa
Development Bank, Islamic Development Bank, European Bank for
Reconstruction and Development, Asian Deveiopment Bank, Kuwart
Fund for Arab Economic Development, United Nations agencies,
governmental authorities, public sector organizations and private firms
around the world. They' have acted as the consultants in African
countries in cases where the contractor is a firm owned by the People's
Republic of China. For instance, in Nigeria, their involvement in the
major standard gauge railway project flaunched in 2006J saved the
Government of Nigeria the sum of US$ B00million and ensured that
even where China specifications were used, they nevertheless met the
international standards.
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3.7.3 To enhance accountability, oversight and supervision of the

construction of phase 1 of the SGR [from Mombasa to Nairobi) and for

installation of facilities, the procurement of locomotive and rolling

stoch Kenya Railway Corporation ["KRC") placed an advertisement in

one of the local daily newspapers (rhe Standard Newspaper dated L9th

JuIy, 2013) in which it invited interested international bidders

[ConsultantsJ to submit their bids for the Tender. Out of nine t9)

entities which submitted their bids for the Tender, three of them

(namely; Team Engineering, Korea Rail Network Authority and a

consortium called TSDI/APEC/EDON) were shortlisted by KRC for the

final stage ofthe tender Process.

3.7.4 After the opening of the financial bids, the results were as follows:-

ti) TSDI/APEC/EDON IUSD 41-,1-84,638.00 - tax included)

[ii) TEAM Engineering SpA IUSD 73,922,750.00 - tax included),

[iii) Korean Raiiway Nerwork Corp (USD 87,277,096.00 tax

included).

3.7.5 The financial bid quoted by TSDI/APEC/EDON was abnormally low

even globally accepted international standards and procedures which

are followed as guidelines, norms/regulations/procedures on

procurenrent issues by global organizations such as the World Bank, the

IMF and others, but most importantly by the International Federation of

Consulting Engineers IFIDIC).

3.7 .G Prior to the advertisement of the Tender Number KRC/PLM /009 /13-14,
KRC had curiously signed two contracts with CRBC that show a certain

functional similarity to the consultancy Tender in terms of performance

for the construction of the SGR project, titled as follows:
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(il Construction of the Civil Works of Mombasa-Nairobi Standard
Gauge Railway Project EPC Turnkey commercial contract
Belween Kenya Railways corporation and china Road and Bridge
Corporation, and

[ii] Supply and lnstallation of the Facilities, Locomotives and Rolling
Stocks for the Mombasa-Nairobi Standard Gauge Railway Project
Between Kenya Railways Corporation and China Road and Bridge
Corporation.

3.7.7 The contract document for the Construction of the Civil Works shows
cost provision which is rather suspicious. At page 041, of the said
contract document, the following arithmetic has been outlined: "Add a
sum of 3.5% of Kshs. 201-,754,796,548.93 for DesignWork and Consultancy
Supervision Services (Kshs. 7,061,41_7,879.21)". At page 040 of the
contract for the Supply and Procurement of Locomotives/Rolling Stock,
the following arithmetic equally appears: "Add Z.S% of USD

1,055,248,225.21 for Design Work and Consultancy Supervision Services

IUSD 26,381-,205.63)". Adding the two figures in the two contracts both
between KRC and CRBC (of USD 26,38L,205.63 [which is equivalent to
Kshs. 2,321,546,095.44 @BB = a dollar and Kshs. 7,061,+L7,879.21J, a

cumulative total of Kshs. 9,382,963,974.65 is obtained0. Basically, this
figure forms part of the cost of the consultancy. It is not therefore
accurate to argue that the actual cost of the Tender No.
KPRC/PLM/009 /13-14 for the Consultancy Services Design Review and
Supervision for the Construction of a Standard Gauge Railway from
Mombasa to Nairobi and Procurement and Installation of Facilities,
Locomotive and Rolling Stock was the financial bid quoted by
TSDI/APEC/EDON. The truth of the matter is that TSDI/APEC/EDON
deliberately quoted a Iow figure of USD 41,L84,638.00 in anticipation of
benefiting from this amount of Kshs. 9,382,963,974.6s which was
hidden in the main contract between KRC and CRBC. It is not lost to
scrutiny that these statements, though part of the main contracts,
represent a duplication of the Tender. The amount for the Consultancy
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Services factored in the main contracts i.e. the Sum of Kshs'

9,382,963,974.65 [tax not includedJ constitutes 6% of the total cost of

the SGR Project, a considerable part of the loan facility from China Exim

Bank.

3.7.8 The bid that was submitted by TSDI/APEC/EDON IUSD +1.,184,638'00)

was by far lower than the internationally recognized ratio standard'

being + /-SAo/olower than the bids submitted by TEAM Engineering SpA

[usD 73,922,750.00 - tax included), and Korean Railway Network corp

IUSD87,Z77,096.00-taxincluded).Itisbyfarlowerinrelationtothe
cost of the proiect. one would be justified to conclude that the faces

behind TSDI/APEC/EDON were privy to some critical insider

information that the rest of the bidders were not privy to' and

accordingly had an unfair advantage over the other bidders' a matter

that contravenes Article 227 ofthe Constitution of Kenya, the Preamble

and section 2 of the Public Procurement and Disposal Act' and the

guidelines under the world Banh the IMF and the International

Federation of Consulting Engineers IFIDIC). It is also in contravention of

the United Nations Commission on International Trade Law IUNCITAL)

which Kenya had ratified on 10th February, 1989 and which by virtue of

Article 2 i5) of the Constitution of Kenya, 2010 is part of the Laws of

KenYa.

3.7,g TSDI/APEC/ED0N'S main aim was to apparently/tactically dump the

price of consultancies with the sole aim of acquiring absolute control of

the construction and supervision of the SGR in order to control the

"rules of the game" and therefore be able to manage as they deem fit the

construction phase of the project [which is evidently the richest

contractJ, being abtre to rnanipulate the irnportant technical choices

[alignment, structures, materials, etc.) to the overall benefit of the

Chinese group [Contractor + Consultant) rather than controlling

construction cost or guaranteeing the success of the entire proiect in the

interest of the KenYan taxPaYer
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3.7.1,0 TSDI/APEC/ED0N's bid was usD 41,,L84,638 (which, @BB ro dollar are
equal to Kshs. 3,624,248,L44) which was deemed to be the lowest at
the time of opening the financial bids. If this figure added to the amounr
in the main contract which is Kshs. 9,382,963,g74.6s (which ls
essentiatly the amount that had been secretly set aside in the main
contract between KRC and CRBC for the purposes of supervision of the
constructton of the SGR), then the actual cost of the Consultanry
Services is Kshs. 13,007,21,2,1,L8.6s (Kshs. 9,382,963,974.6s amount in
the main contract plus Kshs. 3,624,248,144 being TSDI/APEC/EDON
bidJ. If this figure is compared to the sum submitted by the other
bidders namely; Kshs. 7,680,384,448.00 by the Koreans and Kshs.
6,505,202,000.00 by TEAM Engineering SpA, you will be justified in
coming to a conclusion that the figure quored by TSDI/APEC/EDON is
nearly double the actual cost of the supervision of the construction of
the SGR. This, eventually, is an additional proof that the clear intent of
the whole commercial strategy is to apparently/tactically "sacrifice"
the profitability of the consultancy contract [by dumping consultancy
fees to gain absolute control of the SGR projectJ in order to gain much
higher profitabilify on the construction contract.

3.7.11 The contract between KRC and TSDI/APEC/EDON was signed on 3.d

|une, 201,4. One of the salient provisions of this contract requires KRC
to pay TSDI/APEC/EDON 20% of the contract against a banl< guarantee.
This amount payable on request of the Consultant was actually
increased from 100/o to 20%. This arrangement contradicts the terms of
payment in the Request for Proposal [p.95) and in the Contract Form
[p 117),whereby a 1Ao/o advance payment was foreseen. KRC was also
supposed to pay the Consultant 700/o of the contract price upon
acceptance of 10% physical accomplishment of the construction works.
According to the contract dated 3.d June, 201,4, KRC will now be
required to pay the consultant 12.5% of the contract price for the same
work. Most importantly, KRC was supposed to retain and pay 5% of the
contract price until all the defect liabilities have been completed and
made good, following the completion of the project. However, the
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retention amount which would have ensured the proper performance

of the contract has now been reduced from 5% to 2'5o/o of the contract

price, as a consequence of the earlier increases in the payment

schedule.

3.7.12The consortium is made up of the following firms: The Third Railway

Survey and Design

Consortium Limited

Institute Group Corporation ITSDI), APEC

IAPEC means Airport Project Engineering

company) and EDON Consultancy International Limited.

3.7.13 The main contractor ICRBC] and the only firm in the consultancy

consortium having experience in major raiiway projects [TSDI) are

both Chinese State owned entities and thus a clear indication that such

arrangement will clearly compromise the independence of supervision'

There is a clear, real and present threat that the construction of the SGR

will suffer lack of a truly independent supervision especially in terms of

quality guarantee and adherence to quality specifications and as

observed in the recommendations of the Parliament's Public

Investment Committee (PIC) made in April, 2014'

3.7.14 According to the Tender Document "the consultancy services will be

executed under the International Federation of Consulting Engineers

IFIDIC) Conditions of Contract for Construction, for Building and

Engineering Works" [see page 66 oi the Tender DocumentsJ and

contract carried out based on FIDIC contract [see page 73 of the Tender

Document]. The International Federation of consulting Engineers'

(FIDICJ [note, definition of conflict of interest is as follows"A consultant

conflict of interest is a situation in which a consultant provides biased

professional advice to a client in order to obtain from that client an

und,ue benefit for himself, herself or an ffiliate and in so doing, places the

consultant in a positton where its own interest could prevail over the

interest of the client." [Association of Consulting Engineers of Kenya is a

9
i1
l.l
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member of FIDIC. Kenya is also a member of FIDIC Group of African
Member AssociationsJ.

3.7.1,5 TSDI has a shared interest with CRBC which would definitely
compromise the objective and impartial exercise of its functions. Of
great concern is a situation of the presence of potential or actual
prejudice to the interest of the Kenyan taxpayers because of . the
national affiliates between TSDI and CRBC. It is unlikely thar TSDI will
guard against huge cost overruns, costly delays, failed procuremen!
provide forward-iooking risk management or apply clear, transparent
and internationally accepted principles to ensure that Kenyans get
value for money ior their investment.

3.7.16 The contract awarded to CRBC for the construction of the railway line
is an EPC [Engineering-Procurement Contract); essentially implying
that the execution of the design is also assigned to the Contractor
[CRBC). For example, the Contract Document between KRC and CRBC
indicates at page 472 that the standard applicable would be China
Standard Specification, at page 473 China Technical Specification
would apply, and at page 478 the Chinese Price Index would apply.This
makes the need for an independent consultant fundamental to the
success of the proiect. The risk, especially in the absence of an
independent consultant, is that the stanclard may be so iowered as to
endanger the life cycle of the project, limit choices available and force
Kenya to always procure iocomotives and rolling stock from China,
which might become a national security mat[er. This increases the
responsibilities of the consultant in verifying ("vetting,,) the design
work on the basis of which the project has to be executed and carried
out by the Contractor. The role of the Consultant would include
supervision of construction works, ensuring the implementation of the
main contract in conformity to the conditions of engagemen!
ascertaining the quality and quantity of the works in order to ensure
that the construction complies with international standards, and
verifying the relevant payments, which in turn will ensure that
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Kenyans get value for their money. This raises the question as to

whether a consortium with serious conflict of interest has the capacity

to fulfil its obligation and stand against the Contractor in regard to

possible litigations/differences with KRC and more so considering

that:-

til APEC and EDON are both Kenyan companies tasked with the

mandate of performing apparently 600/o of the contract [despite

the fact that they have never supervised railway projects in Kenya

or anywhere in the world); and

(ii) APEC is allegedly owned by powerful and influential government

officials in the Ministry of Transport through proxies. The

company has been a consultant in most mega-projects including

the Thika Superhighway. It is common knowledge in the industry

that ApEC guarantees success in acquisition of government

tenders in Kenya regardless of the technical qualifications

required. This may explain why consortiums involving APEC are

constituted midstrearn in the tendering process as the case herein.

Annexed is a list of mega projects undertaken by APEC from 2007 -

2014 for Your reference

3.7.1-ZKRC may have also lowered some mandatory and crucial technical

requirements in the Tender document by way of an addendum to suit

the Consortium. The RFP had a mandatory requirement that the bidders

must ciemonstrate that they have Experience in similar

regions/geographical areas: "The firm shoutd provide details of similar

projects/assignments in identical geographical area/region in the last 10

years which demonstrate experience in undertaking the

responsibiliqt".llowever, by an addendum dated 19th August, 2013 [see

page 6 of Addendum 1), KRC removed the requirement for this crucial

qualification in these words: "considering the size of proiect we feel it is

difficult to find a consultant with similar proiect experience in identical

geographical area; therefore we kindly request to relax this."
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3.7.1,8 On 4ft June, 20L4, TEAM Engineering were informed by KRC that it had
signed a contract with the purported consortium in the name of
TSDI/APEC/ED0N on 3'd June, 201,4 and that it had sent notification to
that effect to TEAM. The contract was signed illegally because in the
actual sense, TEAM was not properly notified. KRC alleges that it
notified Team by way of an e-mail that was supposedly received 6
hours 58 minutes before the said email was actually sent. The need to
inform is an obligation upon the procuring entify. Team came to know
of purported request for extension of bid bond validity period and the
outcome of the tender through its own enquiries

3.7.1,9 The Tender was awarded to a consortium that never submitted a bid or
participated in the tender process. The "Consortium" did not bid as
consortium; instead, it is a creature that materialized sometime in
between the opening of the financial offers and the signing of the
contract. The opening of the tenders submitted at KRC headquarters in
Nairobi on 10th 0ctober 20L3, APEC presented an offer in association
With THE STAR RAILWAY DESIGN INSTITUTE GROUP OF CHINA and
EDON was not part of the association. The Third Railway Survey and
Design institute Group Corporation ITSDIJ did not even appear as a
bidder. EDON too did not appear whether alone or with any other
organ ization.

3-7.20 APEC and EDON lack the necessary competence and capacity to
supervise the construction and review of the design of a major railway
line, the acquisition of locomotives and rolling stock.

3-7.21, The Tender was awarded in total disregard of the recommendations by
two Committees of Parliament. The Public Investments Committee,
through its report dubbed " Report on the Procurement and Financing of
the Construction of the Standard Gauge Railway from Mombasa to
Nairobi (Phase 1) laid before Parliament on 30th April, 2OL+
recommended at paragraph 7.3 [page BOJ that, "the Government
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should comPetitivelY procure an indePendent

assure cost effectiveness,

supervision
adherence to
moneys". The

consultant so

speciftcations,

as to
quality guarantee and value for

Departmental Committee on Transport, Public Works and Housing on

the statement sought by Hon. HezronAwiti on the Tendering and

construction of the SGR from Mombasa to Malaba in a report presented

in February,201,4 also recommended at page 44 lparagraph 4.3) that,

"the procurement of the independent consultqnt should be speeded

up to facilitate early review and the proper configuration of the

various proponents of the proiect".

3.7.22 The Tender for the consultancy services, having been awarded to a

sister company to the main contractor clearly violated the requirement

of independence between the supervisor and the contractor'

3.7.23 The whole project of the construction of the SGR will suffer lack of

independent supervision, especially in terms of cost-effectiveness,

adherence to international standard specifications, quality guarantee

and value for taxPaYers' money.

3.7.24 Section 43 of the Public Procurement and Disposal Act, 2005 requires a

procuring entity to conduct proper due diligence on the existence of

unethical and improper business practices and conflict of interest, the

roles which the KRC gracefully failed to adhere to.

5.7.25 The main contract being an EPC [Engineering-Procurement-
Construction) Contract, the Contractor is also in charge of the

engineering Design of the new railway from Mombasa to Nairobi,

which means that the various steps to be foiiowed by the Contractor

including the following: -

G Freparatlon of the DESIGN, including the necessary:

- Surveys [topographic and land surveyJ and

I
,I
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Investigations [geological, hydrological and geotechnical
investigationsJ as necessary for the optimization and finalization
of the railway alignment and associated structures

- mapping at appropriate scales for the production of .the final
design and drawings on the basis of which to start the construction
works

o Construction, basically containing the following steps:
- Mobilization (which means preparation of facilities necessary to

support the construction activities (such as live camps and housing
for staff, offices, laboratories, workshops etc.J and

- Bringing on site the necessary construction equipment [such as
excavators, bull dozers, tractors, graders, compactors, lorries,
tippers, drilling equipment, cranes etc.)

Construction main steps:
- Earthmoving works [excavations and embankments formation)

construction of drainage structures [culverts, channels etc.J
- construction of major structures (Bridges and viaductsl
- Retaining walls and Protection works [embankment and cuts

slopesJ

- Permanent way [laying of the track on irs ballast bed]
- stations and ancillary buildings [workshops, ioco depots, freight

warehouses etc.J

- Technical Installations [Power supply, Signalling and
Telecommunications, workshops equipment, special plant [ccrv,
Anti-intrusion, ticketing etc.l

. Testing
The above construction operation will be accompanied by the
specified testing operations which serve to verify that the constructed
works fully comply with the technical specifications.

r Steps'
The above itemization lists the main steps to be generally followed in
the construction stage, but their actual timing depends on the
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construction programme [to be produced by the Contractor within a

certain contractual time) which in turn strictly depends upon the

organization and capacity of the Contractor [number of working sites

and required equipment and staff that he is capable to mobilize in

order to be able to complete the Works within the contractual

deadline [48 monthsJ.

. Specifications
The Technical Specifications that accompany a Design and

Construction Contract represent the fundamental technical document

that should assure the best quality of the final product in the Client's

(and Nation's) interest (again: value for moneyi.As such, they should

be in accordance with the best international standards. However, in

this specific case, direct and only reference to Chinese Standards

[both for Design and Construction) is made in the Contract [and,

unfortunately, not always the Chinese Standards are at the same level

of the most common International Standards [BS-EN, UICJ and/or

they fix certain criteria that may represent a constraint towards the

future use of certain types of equipment [e.g. rolling stock) to be

necessarily supplied by Chinese market.

The consultant suitable for the task has to mobilize/assemble all the

expertise as follows:-

A railway project is a rypical, so-called multidisciplinary project, i.e. a

project for the design of which expertise in various disciplines are

required; starting from the civil/railway engineering [for the railway

track and its support on the ground and all annexed infrastructures),

complemented by transport engineering (for the design parameters of

alignment, curves, gradient, design speed etcJ, architecture [for the

stations and auxiliary building), structural engineering [for the major

and minor associated structures, like bridges, viaducts, culverts etc.J,

hydraulic engineering [for the definition of drainage structuresJ,

geotechnical engineering (for the definition of foundations and the
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specifications of soils characteristics), mechanical and electrical
engineering (rolling stoch power supply etc.J, system installations
fsignalling and telecommunication), other technical plant and
installations for the operation and maintenance of the line. This means
that a consultant suitable for the task has to mobilize all these expertise,
and be able and have experience in managing and coordinating them in
order to produce a final, fully integrated design for a successful
implementation of the new railway.

Team Engineering has in Africa worked in Nigeria, Ghana, Guinea,
Equatorial Guinea, Burkina Faso, and Congo and in which it has worked
with Chinese contractors.

C OMMITTEE OBSERVATIONS

3.7.25 The Committee made the following observations:-

ti) The evidence available does not support Kenya Railways
assertion that one of the bidders was requested to extend its bid
bond validiry period and failed. As matter of fact, there is no bid
that was disqualified. The three firms that participated in the
final stage were evaluated and ranked accordingly.

[ii) The evidence available a]so does not support Kenya Railways
assertion that it had notified Team Engineering of the outcome of
the tender. As a matter of fact, the preposition that notification
email was received several hours before it actually sent defies
Iogic.

[iiiJ The Tender was awarded in total disregard of the
recommendations of the Public Investments Committee through
its Report on the Procurement and Financing of the Construction
of the Standard Gauge Railway from Mombasa to Nairobi (Phase
1) laid before The National Assembly on 3Oft April, 2014.Which
recommended that; "the Government should competitively
procure an independent supervision consultant. .so as to
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assure cost effectiVeness, adherence to specifications' quality

guarantee andvalue for moneYs"'

[iv) Kenya Railways corporation floated Section 43 of the Public

Procurement and. Disposal Act, 2005 which requires a procuring

entitytoconductproperduediligenceontheexistenceof
unethicalandimproperbusinesspracticesandconflictof
interest, which KRC failed to adhere to' The Tender for the

consultancyservices,havingbeenawardedtoasister
Companytothemaincontroct,orcl.earlyviolatedthe
requirement of independence befrveen the supervisor and the

contractor.

3.8 EVIDENICE BY SOLICITOR GENERAL

The Solicitor General Mr. Njee Muturi accompanied by Senior Deputy chief

State counsel, Roselyn Amadi appeared before the committee on 23'd

October, 201,4 to give evidence on the procurement of the Independent

Supervision Consultants for the Standard Gauge Railway from Mombasa to

Nairobi by Kenya Railways corporation.The Solicitor General informed the

Committee that:-

3.8.1 In accordance with the Public Procurement and Disposal Act' an entity

is qualified to be awarded a contract for procurement of goods or

services only ii the entity has the necessary qualifications' capability'

experience, resources, equipment ancl faciiities to provide what is being

procured among other criteria. These criteria are normally contained in

an Expression of Interest [EOI) request or Request for Proposals [RFP)

document.

3.8.2 The Tenders by Kenya Railways corporation was open international

tender which had evaluations at the technical and financial stages and it

appears that the due legal process was followed by the two procuring

q
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3'B'3 TSDI/APEC/EDON Consortium who scored the highest at the technical
evaluation and lowest at the financial bid was awarded the tender at
their bid price of USD 41,,\84,638 VAT included. KRC signed a contract
with the Consortium on 3.d June, 201,4.

3'B'4 The Public Procurement Administrative Review Board and the High
Court both later upheld the decision of the Procuring Enti ty ofawarding
the contract to TSDI/APEC/EDON Consorrium.

3'B'5 Vaiue for money is a term used to assess whether or not an organisation
has obtained maximum benefit from goods and services it both acquires
and provides, within the resources available to it. It involves of
economy, efficiency and effectiveness.

3'8'6 The Public Procurement and Disposal Act is designed to ensure that
there is value for money. It is not the Solicitor General's mandate or
professional knowledge to determine whether there is value for money
in the two contracts.

3'B-7 TSDI is an enterprise legally established in China in accordance with the
laws and regulations of the Peoples' Republic of China. The Corporation
is a commercial entity wholly owned by the Government and has no
shareholders. CRBC is also a state owned company.

3'B.B The procurement of goods and services is the responsibility of the
Procuring Entiry and the Accounting officer therein is wholly
responsible and accountable for a fair and transparent process as laid
out in the Public Procurement and Disposal Act, 2a0s.

3'8.9 The Attorney General is not in a position to establish whether due
diligence was followed by the procuring entity KRc.
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C OMMITTEE OBSERVATIONS,

5.8.9 The Committee observed that:-

ti) The minutes of Kenya Railways Corporation meeting awarding

the tender were approved and signed four [4) days after the

award letter was received and accepted by TSDI'

iii) Kenya Railways Corporation awarded TSDI/APEC/EDON

Consortium the tender for Independent Supervision Consultants

for the Standard Gauge Railway based on a distorted financial bid

it submitted.

tiii) TSDI/APEC/EDON Consortium may have quoted too low for

consultancy and supervision contract knowing that a sum of Kshs.

9,382,963,97 4.65 meant for the Consultancy Services was hidden

in the main contract between KRC and CRBC.

[iv) The actua] cost of the Consultancy Services is Kshs.

!3,007,212,L18.65 TSDI/APEC/EDON's bid of Kshs.

3,62+,248,144 (USD 41-,1,8+,638J pius the amount in the main

contract of Kshs. 9,382,963,974.65 which is the amount that had

been set aside in the main contract between KRC and CRBC for the

. purposes of supervision of the construction of the SGR.

t") TSDI/APEC/EDOI\ Consortiurn Iacks adecluate and necessary

qualifications, capability, experience, resources, equipment and

facilities to provide what is being procured. APEC being an

engineering company while ED0N is an architecturai company.

[viJ Due to the apparent conflict of interest in the construction,

consultancy and supervision of SGR between the contractor and

the consultant, the Government of Kenya will not be guaranteed of

quality and value for moneY.
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[viiJ Both TSDI and CRBC are or,rmed by the Chinese government and
are both supervised by State Owned Assets Supervision and
Administrative Commission of the State Council (SASACJ yet the
fact that one of them is the main contractor and the other is the
superirisor.

[viii) The project/construction of the SGR may suffer lack of
independent supervision in terms of cost-effectiveness, adherence
to international standard specifications, quality guarantee and
value for taxpayers' money due to conflict of interest between the
contractor and the consultant/supervisor.

(ixJ It is unlikely that TSDI will safeguard against huge cost overruns,
costly delays, qualiry of rolling stock & locomotives and ensure
that Kenyans get value for money for the investment.

(x) Similar railway construction projects constructed/supervised by
Chinese companies in TanzaniafZambia and Namibia totally failed
due to sub-standard Chinese technology.

(xi) The Attorney General was not consulted nor requested to approve
the contract between KRC and TSDI /APEC/F,D0N signed on 3.d

June, 201,4 for the provision of consultancy services for the Design

Review and Construction Supervision for the construction of the
Standard Gauge Railway from Mombasa to Nairobi.

3.9 EVIDENCE BY KENYA REVENUE AUTHORITY

The Commissioner, Domestic Taxes, Medium & Small Taxpayers, Ms. Alice
Owuor accompanied by Mr. Ezekeil Maru, Ag Deputy Director Marketing &
Comrnunication, appeared before the Committee to adduce evidence on the
Tax Compliance status of TSDI, APEC Consortium Limited ,and Edon
Consultants International Limited. She informed the committee that:-
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3.9.1 Tax compliance byAPEC Consortium Limited

iil APEC Consortiurn Ltd- P051155964H- This firm is. registered as a

consultant in the engineering field, the taxpayer is tax compiiant and

was issued with a tax compliance certificate on 15ft July 201,4 under

certificate no. KRA19/0 52353 I 2014.

[iiJ The Company directors are Eng. S.M Kimani, Eng Iohnstpn M. Matu,

Eng. James Michugu Karanja, Eng. W. N. Mwakio, Eng M.H Kiarie and

Eng. Esther Nyarega.

[iii)The company has filed all relevant returns up to the current period;

but they are being validated since they appear to be in credit as a

result of withholding taxes.

[ivJThey are current on PAYE remittance up to September 2014 as well

as Withholding taxes. They are also current in VAT return filing, but
since they are on credit position, this status is being validated.

[v)The company is currently undergoing an in-depth audit by the KRA

Investigation and Enforcement Department to confirm accuracy of
declaration. The Tax Compliance Certificate was issued to facilitate

business continuity even as the audit process continues and it can be

withdrawn if deemed prudent.

3.9.2 Tax compliance by EDON Consultants lnternational Limited

(i) Edon Consultants International Ltd is registered under VAT No.

0177L72 and PIN No. P05121,0226H. The Company directors are Mr.

feremiah Eddy Obar Ndong', Ms Hellen Achieng Obar Ndong' and Mr

|ared Wamunyi Obiri.

(iij The company has been filing both Income Tax and VAT returns since

2008 though inconsistently and some returns are not filed.

(iii] The Cornpany has already been served with a notice of intention to
carry out an in-depth audit which will commence soon to establish the

accuracy of declarations.
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3.9.3 Tax Compliance By Third Railway Survey & Design Institute Group

Corporation

Third Railway Survey & Design Institute Group Corporation ITSDIJ is not
registered under the Domestic Taxes Department System and thus KRA is

not able to furnish any information regarding it.

COMMITTEE OBSERVATION

The Committee observed that for a foreign Corporation to transact business in
Kenya, they must have a iocai branch registereci wiih a pin number.

3.10 EVIDENCE BY REGISTRAR GENERAL

The Registrar General Ms. Bernice Gachegu accompanied by appeared before
the Committee on 23'd October, 2014 to give evidence of the details of
registration and filing of Annual Returns by companies involved in the

supervision and consultan cy of the Standard Gauge Railway from Mombasa to

Nairobi namely APEC Consortium Ltd, Edon Consultants International Ltd and

The Third Survey Design Institute Group Corporation [TSDI). The Registrar

General informed the Committee that:

3.10.1 Apec Consortium Limited is registered in Kenya as a Limited Liabiiiqy

Company. It was registered on 9th luly, 2OOZ and issued with a

Certificate of Incorporation number C.99793 on 13ft August, 2002.

3.1,0.2 The company has submitted its Annual returns to the Registrar as

required by law upto the year 2013.

- 3.10.3 The directors and shareholding of the company for the last five years

(2009-2013J has been as follows:
(i) |ohnstone Mwangi Matu - 810 shares

(ii) Esther Nyabera Matu - 90 shares
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Total shares - 900 shares

3.10.4 On 13tr August, 201,4 James Michugu Karanja was appointed as a

director and was allotted 180 shares from |ohnstone Mwangi Matu.

3.10.5 The Business Names Acts CAP 499 Laws of Kenya does not provide for

filing of Annual Returns or Audited Annual Accounts with the Registrar.

3.10.6 The Third Survey Design Institute Group Corporation ITSDI) does not

appear in the data base of Companies or Registered Business Names

and therefore she was not in a position to furnish the Committee with

further information regarding the company.

COMMITTEE OBSERVATIONS

3.1,0.7 The Committee observed that the list of directors of Apec differed from

the one given eariier by Kenya Revenue Authority which had Apec

directors as follows; Eng. S. M. Kimani, Eng. Johnstone M. Matu, Eng.

]ames Michugu Karanja, Eng. W. N. Mwakio, Eng. M. H. Kiarie and Eng.

Esther Nyarega.

4.0 COMMITTEE'S GENER,AL OBSERVATTONS

Below is a summary of the Committee's observations on the procurement of

the independent review and supervision consultants for the Standard Gauge

Railway.

Kenya Railway Corporation [KRC] awarded Tender Number

KRC/PLM 100911,3-14 for Consultancy Services for Design Review and

Construction Supervision for the construction of a Standard Gauge Railway

from Mombasa to Nairobi to a consortium referred to as TSDI/APEC/EDON

and the Consultancy contract dated 3'd ]une, 20L4. APEC Consortium Ltd and

ED6N Consultanry International Ltd are Kenyan companies while TSDI is a

foreign owned Chinese company
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The actual construction of the SGR had been awarded to a Chinese company,
China Roads and Bridge Corporation ["CRBC"), in what was termed as a
"government to government contract". TSDI and CRBC are both owned by the
Chinese government. CBRC is the rnain contractor and TSDI is the supervisorJ.
This would mean that the construction of the SGR would be undertaken by a
Chinese state owned compony and the supervision consultancy services would be

provlded by another Chinese stated owned company. These arrangernents raise
serious and fundamental constitutional and statutory questions.

4.1

4.1.L

Conflict of Interest

As stated above, the main contractor ICRBCJ and the lead firm in the
supervision consultancy Consortium (TSDI) ai'e both Chinese State
owned entities meaning they are directly related and thus a clear
indication that such arrangement will undoubtedly compromise the
independence of supervision. There is a clear, real and present threat
that the construction of the Standard Gauge Railway (SGR) will suffer
from lack of a truly independent supervision especially in terms of
quality guarantee and adherence to qualily specifications and this is the
reason as to why the Committee in its Report of April, 2014 that was
adopted by the House recommended for the procurement oi an
Independent consultant.

What is a conflict of interest?
4.1,.2 According to the Federation of Engineering Consultancy Associations'

(EFCA], conflict of interest is a situation in which a consultant's own or
its affiliates' interests could prevail over the interest of the Client, a
situation which has potential or actual prejudice to the Client's interests.

The International Federation of Consulting Engineers' IFIDiCJ defines a
consultant's conflict of interest as follows:-

"A situation in which a consultant provides biased professional advice to
a client in order to obtain from that client an undue benefit for himself,
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herself br an affiliate and in so doing, places the consultant in a position

where its own interest could prevail over the interest of the cltent."

4.1.3 According to the Tender Docurnent "the consultancy services will be

executed under the International Federation of Consulting Engineers

(FIDIC) Conditions of Contract for Construction, for Building and

Engineering Works" and contract would be carried out based on FIDIC

contract (see page 73 of Annexure 4). It would therefore mean that

there was a requirement to exclude any entity with a conflict of interest

[Chinese companies) from tendering for the supervision consultancy

from the onset. Prudence demanded that the procuring entity should

have ensured that there was no conflict of interest in the

implementation of the contract as is the case in the contraction of the

Standard Gauge Railway whereby a Chinese company is supervising

another Chinese company, owned and controlled by The People's

Republic of China through the so-called State-owned Assets Supervision

and Administration Commission of the State Council ISASACJ.

4.2 Relationship between TSDI and CRBC

4.2.1, The two companies are owned by the Government of the Peoples'

Republic of China and supervised by the same supervisory body SASAC

which also ensures that the two post profits for Peoples' Republic of

China and appoints the top managers of the Corporations.

E

I
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Organogram showing TSDI & CRBC relationship
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+.2.3 In its submission before the Committee, TSDI also agreed that it is part
of the state corporations under the supervision of State-owned Assets

Supervision and Administration Commission of the State Council
(SASACj.

4.2.4 TSDI has undoubtedly a shared interest with CRBC which would
'definitely compromise the objective and impartial exercise of its
functions. Of great concern is a situation of the presence of potential or
actual prejudice to the interest of the Kenyan taxpayers because of the
national and administrative affiliation between TSDI and CRBC. It is
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unlikely that TSDI will guard against huge cost overruns, costly delays,

failed procurement, poor proiect design, use of low quality material, use

of improper construction methods or provide forward-looking risk

management or apply clear, transparent and internationally accepted

principles to ensure that Kenyans get value for money for their

investment.

4.2.5 The Comrnittee is also concerned that the presence of conflict of interest

will greatly undermine transparency and accountability and

consequently affect the implementation and viability/life cycle of the

SGR project.

4.2.6 The procuring entity, Kenya Railways Corporation, failed to carry out

requisite due diligence on the presence of conflict of interest, verify the

authenticiry of the list of clients presented to it by TSDI of China or

physical due diligence. The failure is shared with Public Procurement

and Oversight AuthoritY

Kenya Railways Corporation flouted Section 43 of the Public Procurement

and Disposal Act, 2005 which requires a procuring entity to conduct

proper due diligence on the existence of conflict of interest, unethical and

improper business practices. The Tender for the consultancy services u/os

awarded to a sister Company to the main contractor of the Standard

Gauge Railway thus clearly violating the requirement of independence

between the supervisor and the contractor.

4"3 Comepromfise im quatritY

4.3.1 The contract awarded to CR.BC for the construction of the Standard

Gauge Railway line was an EPC [Engineering-Procurement Contract).

This essentiaily implies that the execution of the design is assigned to

the Contractor ICRBC). There are major aspects of the main Contract

that cannot be entrusted to a "conflicted;' entity. For example, the

ContracL Document between KRC and CRBC indicates at page 472 that

the standard applicable would be China Standard Specification, at page

;.
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473 china Technical Specification would apply, and ar page 4TB the
Chinese Price Index would apply. This makes the need for an
independent consultant fundamental to the success of the project. The
risk, especially in the absence of an independent consultant, is that the
standard may be lowered to the extent of endangering the life cycie of
the project, its viability, in addition limiting choices available and force
Kenya to always procure locomotives and rolling stock from China,
which may become a national securily problem in the future. This
increases the responsibilities of the Consultant in verifying ("vetting")
the design work on the basis of which the project has to be executed and
carried out by the Contractor. A "conflicted" consultant is unlikely to
ensure that Chinese specifications meet the international standards and
therefore not able to fight for the interests of the client.

4.3.2 As per the contrac! the role of the Consultant would include supervision
of construction works, ensuring the implementation of the main
contract in conformity with the conditions of engagement, ascertaining
the quality and quantity of the works in order to ensure that the
construction and design complies with international standards, and
verifying the relevant payments, which in turn will ensure that Kenyans
get value for their money. Looking at the expectations on the part of the
consultant vis a vis its relationship with the contractor, this begs the
question as to whether the consultant will have the necessary
independence to supervise and stand against the Contractor considering
that their relationship has compromised the consultants independence.

+.3.3 l'he Public Investments Committee, through its report "Report on the
Procurement and Ftnancing oi the Construction oi the Standard Gauge
Railway from Mombasa to Nairobi (Phase 1) laid before Parliament on
30th April, 2014 recommended that, "the Government should
competitively procure an independent supervision consultant so as
to assare cost effectiveness, adherence to specifications, quality
guarantee and value for money".
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The Departmental Committee on Transport, Public Works and Housing

on the statbment sought by Hon. HezronAwiti on the Tendering and the

construction of the Standard Gauge Railway Line from Mombasa to

Malaba in a report presented in February,201,4 also recommended that,

"the procurement of the independent consultant should be speeded

up to facilitate early review and the proper configuration of the

various components of the proiect".

The Committee notes that had KRC taken into consideration the

recomrnendations by Parliament, the tender documents should have

had a clause barring Chinese Corporations from bidding to guard

against conflict of interest and in case the procurement had commenced

then it should have cancelled the tendering process to accommodate the

resolution of the House as contained in the adopted Committee Report.

Kenya Railways Corporation however ignored the recommendations of

both Committees of Parliament and the requirement in the RFP thus

putting into jeopardy the implementation of the Standard Gauge

Railway which is one of the flagship projects in the realization of Kenya

Vision 2030.

4.4 Capacity of the Consortiurn to perform the Contract

4.+.1, A railway project is a typical multidisciplinary project i.e. a project for

the design of which expertise in various disciplines are required;

stanting from the civil/raihnray engineering (for the railrryay track and its

support on the ground and all annexed infrastructuresJ, complemented

by transport engineering [for the design parameters of alignment,

curves, gradient, design speed etc), architecture (for the stations and

auxiliary building), structural engineering (for the major and minor

associated structures, Iike bridges, viaducts, culverts etc.J, hydraulic

engineering [for drainage structures), geotechnical engineering [for the

definition of foundations and the specifications of soils characteristics),

mechanical and electrical engineering [rolling stock, power supply etc.),

system installations (signalling and telecominunicationJ, other technical

a
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plant and installations for the operation and maintenance of the line.
This means that a consultant suitable for the task has to mobilize all
these expertise, and be able and have experience in managing and
coordinating them in order to produce a final, fully integrated design for
a successful implementation of the new railway.

4.4.2 TSDI/APEC/EDON Consortium received 88.60/o in the technical
evaluation. However, there is no evidence to support such a high
Technical Evaluation Score. KRC's Technical Evaluation Committee's
view that "there was no major weakness identified" in respect of the
consortium's bid is contradicted by the evidence available.

4.4.3 The technical evaiuation criteria was divided into four sections and the
scoring for each aspect was set as follows: -

Aspect Maximum
points

1 Specific experience of the consultant related to the

assignment
10

2 Adequacy of the proposed work plan and
methodology in responding to the terms of reference

32

50
.l
J Qualifications and competence of the key staff for the

assignment

4 Suitabiliry to the Capacity buiiding Programme and
training

B

TOTAL 100

4.4.4 Each consortium partner ought to be subjected to the technical/financial
scoring criteria andf or methodology,KRC Technical Committee neither
identified weaknesses in the Consortiurn bid nor its strengths. The
following glaring weaknesses can however be obseryed:-
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[viJ APEC is a company that specializes in road engineering.

[vii) Edon is an architecturai company.

[viii) APEC and EDON have no experience in railway engineering,

transport engineering, geotechnical engineering, mechanical and

electrical engineering, system installations [signaling and

telecommunication

[ix) APEC and EDoN are supposed to perform 600/o of the contract.

The two companies wiil provide 90 engineers to the project whilst

TSDI will only provide 30 engineers. However, the two local

companies do not have the necessary competence and capacity to

supervise the construction and review of the design of a major

railway line or the acquisition of locomotives and rolling stock.

From evidence received it is envisaged that Kenya Railways has

an oversight role over the project and that the Government of

Kenya IGoKJ can undertake an audit of the proiect thus ensuring

quality and value for money. Notwithstanding thg good gesture, it
is important to note that Kenya Railways has no internal technical

capacity to supervise or oversight as evidenced by the fact that it
does not have a history of constructing or supervising a railway

line. Indeed it was as a result of lack of internal capaciry that KRC

decided to procure an independent consultant.

tx) TSDI has conflict of interest and should never have been allowed

to bid in the first Place.

4.4.5 Alihough TSDI is the only iirm in the Consortium having experience in

major railway projects, it is tasked with the mandate of perfbrming only

30 - 4Oo/o of the consultancy contract. The remaining 600/o has

. apparently been tasked to be performed by APEC and EDON [despite

the fact that they have never superrrised any railway project in Kenya on

anywhere in the world.

4.+.6 The consorrium ITSDI/APEC/ED0N) as currentiy constituted has no

experience and competence to supervise electro-mechanical works

il
d
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which forms the bulk of the construction of civil works, supply and
installation of facilities locomotives and roiling stocks.

4.4.7 The partners IAPEC and ED0N) in the consortium, while appearing
before the Committee, admitted that they intend to use the bid to "gain
experience in thts first phase of 485 km in order to position itself to bid
from a position of experience for future phases total[ng 3,200 km iovering
Nairobi-Malaba, Lamu-Nadapal and Nairobi-lr4oyale among other
branches. Our goal was therrfore to make minimum profit, but buitd
capaciU for the future". This is an unequivocal admission of their lack of
capacity and ability to supervise the construction of the Standard Gauge
Raiiway.

4.4.8 KRC may also have lowered some mandatory and crucial technical
requirements in the Tender document by way of an addendum to suit
the Consortium. The RFP had a mandatory requirement that the bidders
must demonstrate that they have Experience in similar
regions/geographical areas: "The firm should provide details of similar
proiects/ass[gnments in identical geographicol area/region in the last L0
years which demonstrate experience in undertaking the responsibility".

+.4.9 However, by an addendr-rrn dated 19th August,2013 Kenya Raiiways
Corporation removed the requirement for this crucial qualification in
these words: "considering the size of project we feel it is dfficult to find a

consultant with similar project experience in identical geographical area;
therefore we kindty request to relax this."

it is worth noting that TSDI were the original designers of the failed
Tanzania /Zambia rail project which they are now doing the feasibility
study in order to rehabilitate it few decades after its completion.

4.4.10 Despite the clear and apparent weakness in TSDI/APEC/ED0N bid, KRC
Technical Evaluation Committee identified "no major weakness" in their
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bid and awarded them the highest technical score of 88'6%, a score

which is not attainable by an entity that has no prior experience in the

project under consid"eration. Noting that APEC/EDON who are

p..io.*i ng 600/o of the contract admittedly are learning on the iob and

had forgone profits to learn on the job. How the consortium managed to

earn such high technical evaluated score of 88.6% defies logic. The high

score is unreasonable and unjustified and only points to a probable

collusion between the procuring entity, the main contractor and the

consultancY consortium.

4.5 Tender awarded to non-bidders

4.5.1,The Tender was awarded to a consortium that never submitted a bid or

participated in the tender process. As was admitted, the "Consortium"

did not bid as consortium; instead, it is a creature that materialized

sometime in between the opening of the financial offers and the signing

of the contract.

,,To answer the SGR advert for the design review and construction

supervision placed on 20th July, APEC sought to ioin Rrtes of India, Systra

of France, yooshin of Korea to participate jointly in the preparation of the

Proposal. At the Pre-bid conference, emphasis was placed on chinese

class L Standards for some key personnel and the team did not have.

APEC approached TSDI of China, with whom they had collaborated on a

previous project and Ms EDlN who have experience on architectural

works both locally and internationally"; (APEC submission in paragraph

s.s.s.)

A\EC approached TSDI and EDON lnternational to form a consortium to

which TSDI agreed since they realised. that it would earn them more

marks in their bid";
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4.5.2 In the bidders' conference of 2z"d August, 201-3, APEC signed the
attendance register as Rites/APEC/Yoshin/Uniconsult while TSDI
signed as a lone entity.

4.5.3 According to the evidence submitted by ED0N's Managing Director while
appearing before the Committee, M/s EDON did not participate in the
pre-bid conference.

4.5.4 After the pre-bid conference held on 22naAugust zo!-3, EDON was
requested by APEC to form a Consortium after noticing that there was
need for Architectural input in the Request for Proposals. EDON did not
appear in any way, shape or form whether aione or with any oiher
organization in the pre bid conference. From the analysis of evidence,
APEC managed to bid and constitute different consortiums at its calling.

4.5'5 KRC awarded the Tender to three separate entities that never singly or
jointly presented bids in the first place.

4.5.6 Twenty six [26J firms bought bid documents but only nine [9J returned
them and three t3l qualified to the final stage namely Team
Engineering, TSDI/APEC/EDON and Korea Rail Network Aurhoriry.
However, Kenya Railways did not provide documentary evidence in
form of receipts to support purchase of tencier ciocuments.

4.6 Disregard of Parliamentary resolution
4-6.1, Kenya Railways Corporation, disregarded the House resolutions as

contained in the Public Investments Committee Report on the
Procurement and Financing of the Construction of the Standard Gauge
Railway from Mombasa to Nairobi [Phase 1J laid before the House on
3Oth April, 201,4 which recommended that; the Government should
competitively procure an independent supervfsion consultant so as to
assure cost ffictiveness, adherence to specifications, quality guarantee
and value for money".
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4.6.2 Kenya Railways Corporation flouted the Public Procurement and

Disposal Act, 2005 and the attendant regulations by awarding the

tender to an entity that that suffers from direct conflict of interest and

lacks the capacity, competence and capability to perform and carry

out the required supervision of the contract'

4.7 Irregular and Unprocedural Tender Award

4.7.1"The Tender committee awarded the Tender No. KRC/PLM /009 /1,3-!4 to

TSDI/APEC/EDON which on rhe face of the iecord appears to be

irregular and unprocedural for the following reasons:-

ti) The Tender Committee met on 15tt' May, 20L4 to award the

tender.

(ii) TSDI signed its acceptance of the award on 19th May, 20L4 and

returned its acceptance to KRC on 21't May, 201-4'

tiiil TSDI/APEC/EDON entered into a Consortium Agreement dated

19rh May, 201,4 which refers to a Contract for Consultancy

Services dated and signed on 3'd June, 201,4 between KRC and

themselves.

[ivJ KRC Tender Committee's decision to award the tender was

confirmed/approved and signed on22"d May, 20t+'

[v] The contract between KRC and TSDI /APECIEDON is dated 3'd

|une, 2014,

This therefore raises funclamental questions surrounding coilusion

berween KRC and TSDI/APEC/EDOI\ since when did KRC notifiz tlae

successful bidder ITSDI/APEC/EDONJ? The TSDI/APEC/EDON consortium

agreement dated 19tn May,2014 refers to a contract for consultancy dated

3.d |une, 20L4 way before the contract was signed, were they privy to the

cgntract even before the signing ctates? This shows that the consortium

was privy to privileged information that was in the custody of KRC and

which other bidders were not aware. This confirms allegations of collusion

between the procuring entity and the TSDI/APEC/EDON consortium.
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4.7.2 Kenya Railways Corporation has flouted sections 67 and,68 of the Public
Procurement and Disposal Act, 2005 in that-

[aJ It notified TSDI/APEC/EDON consortium of their success before
the Tender Committee has formalized its resolutions [two
different letters of notification were sent to the ConsortiumJ.

(b) It did not notify the successful and unsuccessful bidders
simultaneously as required by the Act.

[. J It entered into the Contract dated 3.d June, 201-4less than 1,4 days
of the award contrary to the Public Procurement and Disposal Act,
2005. This means that the contract dated 3.d June, 20L4 was
signed in accorCance with section 68 of the Act. '

4.8 Billing the Taxpayer Twice

4.8.1, The lwo contracts between KRC and CRBC separately provided for
budgetary provisions for Design Work and Consultanry Supervision
Services.

4.8.2 The contract document for the Construction of the Civil Works has

contract sum of 3.5o/o of Kshs.2 0L,754,796,548.93 for Design Work and
Consultancy Supervision Services which is Kshs. 7,061,4L7,B79.21,.

i o2't.o.J In the contract ior the Suppiy anci Instaiiation of the Facilities,
Locomotives and Rolling Stoch there is another provision for 2.50h of
USD 1, 055,248,225.21 for Design Work and Consultancy Supervision
Services IUSD 26,381,205.63J which is equivalent to Kshs.

2,321,546,095.44 [at a rate of Kshs. BB to the dollarJ. The sums of the
two contracts form a total of Kshs. 9,382,963,974.65 which forms part
of the cost of the consultancy.

In addition to the above contracts with CRBC, KRC signed another
contract dated 3'd June, 201,4 for Independent Supervision Consultancy
with TSDI/APEC/ED0N Consortium at contract sum of Kshs.

3,624,248,1,44 (USD 4L,L84,63BJ which brought the totai cumulative
cost of the Supervision and Consultancy Seryices for the SGR to Kshs.

4.8.4
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13,007,212,1,18.65 which is equivalent to the combined total bid

amount of the other two bidders; Korea Rail Network and TEAM

Engineering Spa.

4.8.5 The bid that was submitted by TSDI/APEC/EDON IUSD 41-,184,638.00)

was by far lower than the internationally recognized ratio standard,

being + /-S}o/olower than the bids submitted by TEAM Engineering SpA

IUSD 73,922,750.00 - tax includedJ, and Korean Railway Network Corp

IUSD 87,277,096.00 - tax included). It is by far lower in relation to the

cost of the project. One would be justified to conclude that the faces

behind TSDI/APEC/ED0N were privy to some critical insider

information that the rest of the bidders were not privy to, and

accordingly had an unfair advantage over the other bidders, a matter

that contravenes Article 227 of the Constitution of Kenya, the Preamble

and section 2 of the Public Procurement and Disposal Act, 2005 and the

guidelines under the World Banh the IMF and the International

Federation of Consulting Engineers (FIDIC). It is also in contravention of
the United Nations Commission on International Trade Law IUNCITAL)
which Kenya had ratified on 10th February, 1989 and which by virtue of
Article 2 [5) of the Constitution of Kenya, 2010 is part of the Laws of
Kenya.

4.8.6 TSDI/APEC/EDON deliberately quoted a low figure of USD

41,184,638.00 in anticipation of benefiting from this amount of Kshs.

9,382,963,974.65 which was hidden in the main contracts between KRC

and CRBC. It is not lost to scrutiny that these statements, though part of
the main contracts, represent a duplication of the Tender. The amount

for the Consultancy Services factored in the main contracts i.e. the sum

of Kshs. 9,382,963,97 4.65 [tax not included) constitutes 60/o of the total

cost of the SGR Project, a considerable part of the loan facility from
China Exim Bank.

4.9 TSDI/APEC/EDON's main aim was to tactically dump the price of
consultancies with the sole aim of acquiring absolute control of the
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construction and supervision of the SGR in order to control the "rules of
the gamel' and be therefore able to manage as they deem fit the

construction phase of the project (which is evidently the richest
contract), being able to manipulate the important technical choices

[alignment, structures, materials, etc..] to the overall benefit of the

Chinese group (contractor + lead consultantJ rather than controlling
construction cost or guaranteeing the success of the entire project in the

interest of the Kenyan taxpayer.

The Comm[ttee found no plausible explanation for the sum of Kshs.

9,382,963,974.65 factoreC in the KRC ccntract with CRBC. The Board and

fuIanagement oi Kenya Railways shouki be individualiy and severaliy be

lioble and should explain to the Kenyan people the purpose and inclusion

of this huge ^sums of money specifically identified for supervision

consultancy fees when an independent consult was to be procured.

4.1,0 The contract dated 3.d fune, Z0L4 contravenes the provisions of the
RFP

4.10.1- The contract between KRC and TSDI /APEC/EDON was signed on 3'd

June, 20L4. One of the salient provisions of this contract requires KRC

to pay TSDI/APEC/EDON 2Oo/o of the contract against a bank guarantee.

This amount payable on request of the Consultant was actually

increased from 1-Oo/o to 20o/o. Contrary to the terms of payment in the

Request for Proposal and in the Contract Form, whereby a l0o/o

advance payment was foreseen. KRC was also supposed to pay the

Consultant L00/o of the contract price upon acceptance of 10% physical

accomplishment of the construction works. According to the contract
dated 3'd June, 201,+ KRC will now be required to pay the consultant

12.5% of the contract price for the same work. Most importantly, KRC

was supposed to retain and pay 5% of the contract price until all the

defect liabilities have been completed and made good, foilowing the

completion of the project. However, the retention amount which would

have ensured the proper performance of the contract has now been
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reduced from 5o/o to 2.50/o of the contract price, as a consequence of the

earlier increases in the payment schedule.

Kenya Railways Corporation contravened Article 201- of the Constitution

that mandatorily requires prudent and responsi.ble use of public funds.

Kenya Railways Corporation further contravened Section 27 of the Public

Procurement and Disposal Acl 2005 for failing to ensure that the

provisions of the Public procurement and Disposal Act, 2005 and the

Regulations and any directions of the Authority are complied with in

respect to the Procurement of the lndependent Supervision Consultants

for the Standard Gauge RailwaY.

4.1"1 The Committee is also concerned that in the railway design works there

is omission in interconnectivity between Changamwe Kilindini

Harbour and ]omo Kenyatta International Airport - Nairobi Central

Business District and no provision has been made for these extensions.

This may hamper the objective of providing an efficient and cost

effective rail transport for both freight and passengers. The Committee

is further concerned that KRC wouid use paragraph 6 of the RFP to

escalate the cost of the SGR project and the Consuitancy Services.

5.0 COMMTTTEE'S RECOMMEhIDATIONS

The Committee recommends that:-

5.1 The tender awarded to TSDI/APEC/EDON should be cancelled ancl the

consortium should be disqualified for the following reasons:-

[i) The consortium that was awarded the contract lacks the necessary

competence, expertise and experience to undertake the role

envisaged in the contract dated 3'd |une, 201'4. Members of the

consortium admitted that they intend to use Phase I of the SGR

project as a mean s of "gaining experience in this first phase of 485 km

in order to position themselves to bid'from a positlon of expertence for

,.j
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the future phases and build copaciQt for the future." The Committee is

of the opinion that SGR should not be used as a training and

apprenticeship opportunity. Such use will compromise the objective
of the SGR project: cost effectiveness, adherence to specifications,
qualiry guarantee and value for money.

(ii) The consortium lacks major electrical and mechanical component
necessary to perform the requisite role of a consulting engineer in
the SGR project. The score of BB.60h in the technical evaluation given
to the consortium [with statement such as "no major weakness

identified'J is unjustified, arbitrary and was likely given to fit a

predetermined outcome. The consortium lacks the basic qualification
to undertake the supervision and consulting engineers' role in the
SGR project so as to guard against huge cost overruns, costly delays,

failed procurement, poor project design, use of low quality material,
use of improper construction methods or provide forward-looking
risk management or apply clear, transparent and internationally
accepted principles that will assure Kenyans value for money for
their investment.

(iii) The SGR project is a regional project involving Kenya, Uganda,

Rwanda, and South Sudan and is likely to extend to other
neighbouring countries. A substandard work in Phase I (Mombasa -
Nairobi) will not only jeopardize the whole project, it will also

undermine Kenya's position in the region and internationally. The

intergovernmental agreement could not have envisaged the crucial
consultancy works to be given to trainees and apprenticeships that
put the project at risk. Therefore the consortium should be

disqualified and the award cancelled for lacking the necessary

capaci[2, competence and experience for the job.

[iv] TSDI's has a national and business affiliation with the main
contractor (CRBCJ and thus suffers from serious issues of conflict of
interest and arising from this, the Kenyan people will not be

guaranteed of value for money in the consultanry and the main
contract.
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(vJKenya Railways Corporation has failed to impiement the

recommendations of the Public Investment Committee and the

Departmental Committee on Transport, Public Works and Housing

that it should procure an independent supervision consultant so as to

aSSure cost effectiveness, adherence to specifications, quality

guarantee and value for moneY.

[vi] The exceptionally low bid which is suspicious and indicative of

collusion and receiving insider information and to guard against any

intention to dump consultancy prices in order to control the SGR

project. The rationale for expressing an exceptionally low bid, being

to gain experience, is not plausible as discussed above

fviiJ The multiple budgetary allocation for the consultancy services,

the hiring of a directiy conflicted consultant [which will unlike]y

safeguard the Kenyan taxpayer against huge cost overruns, costly

project delays, compromise on the quality of the rolling sto.ck and

locomotives and ensure that Kenyans get value for money for their

investment), and an entity lacking capacity and competence.

[viii) The award contravenes the mandatory constitutional

requirement under Article 201 of the Constitution and international

instruments on the prudent and responsible use of pubiic money,

Article 10 requiring all State organs, State officers, public officers and

all persons when making or implementing public policy decisions to

uphold national values and principles of good governance such as

good governance, integrity, transparency and accountability, the

values espoused under Chapter Six on leadership and integrity and

Article 227 which requires State organs or any other public entity to

procure goods and services in accordance with a system that is fair,

equitable, transparent, competitive and cost-effective, and the

guidelines under the World Bank, the International Monetary Fund,

the lnternational Federation of Consulting Engineers IFIDICJ and the

United Nations Commission on International Trade Law (UNCITALJ

which Kenya had ratified on 1-0e February, 1989 and which by virtue

of Article 2 (5) and [6] of the Constitution of Kenya, 201,0 is part of

the Laws of Kenya.

I
ll
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tix) TSDI/APEC/EDON bid was exceptionally low. A separate budget
specifically for consultancy services is factored in the main contract
between KRC and CRBC i.e. Kshs. 9,382,963,974.65 [tax not included)
constituting 60/o of the total cost of the SGR project, a considerable
part of the loan credit from China Exim Bank, meaning the total
cumulative cost of the Supervision and Consultancy Services for the

SGR would be Kshs: L3,007,21,2,L18.65 [tax not includedJ which is

equivalent to the combined total financial bid of the Korean and

TEAM. It cannot be ruled out that TSDI/APEC/EDON had access to

information on the existence of Kshs. 9,382,963,974.65 (tax not
included] which informed their exceptionally low bid, and their
acimission to apparently forgo profit in the seconciary contract.
Accordingly, the consortium should be disqualified.

5.2 Evidence available points to a process that was marred by secrecy,

opaqueness, vagueness, lack of transparency and accountability,
favourism, arbitrariness, contradictions, and a tender that was cleverly
clothed with due process of law but whose outcome was determined
before it began. KRC failed to disclose and disqualify Chinese entities on

the basis of conflict of interest, allowed the creation of consortium and

entities that never bided midstream in the process, failed to
communicate with some bidders on the need to extend the tender and

their bid bond validity period, the outcome of the tender, withholcling
crucial information, lowered mandatory qualification requirements,
awarded and communicated to the successful bidder on the outcome of
the tender before the tender commiltee minutes were even confirmed,

signing the contract dated 3'd June, 207+ in contravention of section 68

of the Public Procurement and DisposalAct, 2005, changing the terms of
payment in the contract contrary to the requirement in the tender
document to suit the consortium but put the taxpayer at risk. It was said

that TEAM engineering received notification of the outcome of the

tender almost seven [7J hours before the emai] was actually sent to
them. Therefore the tender award to TSDI/APEC/EDON should be

cancelled.
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5.3 The Tender Cornmittee awarded the Tender No. KRC/PLM 1009lt3-1'4

to TSDI/APEC/EDON which on the face of the record appears to be

irregular and unprocedural should be cancelied for the following

reasons:-

ti) The Tender committee met on 15th May, 20t4 to award the

tender.

tiil TSDI signed its acceptance of the award on 19e May, 2014 and

returned its acceptance to KRC on 21't May, 201'4'

TSDI/APEC/ED0N entered into a Consortium Agreement dated

19th May, 201,4 which refers to a Contract for Consultancy

Services dated and signed on 3'd |une, 2014 between KRC and

themselves [see page 13 of the consortium AgreementJ.

KRC Tender Committee's decision to award the tender was

confirmed/approved and signed on22"d May, 2Ot4'

The contract between KRC and TSDIIAPEC/EDON is dated 3'd

]une,201,4.

[iiij

5.4 Officers found culpable in the irregular procurement of the

independent design review and construction supervision consultant for

the Standard Gauge Railway be surcharged for the losses that the

Government of Kenya /Kenya Railways may have incurred as a result of

their action in the procurement process'

5.5 The Kenya Railways corporation should ensure that in all future

procurements frill disclosure is made to all bidders and evaltration of

bids is done on the same criteria and that the conditions in the RFP is

not varied to the disadvantage of some of the bidders.

5.5 National Treasury should ensure that all payments from China Exim

Bank are channeled through Treasury, that there is no misuse or

misallocation of taxpayers' money and that it should exercise control

over funds for the SGR project including acquisition of land and the

utilization of Railway Development Levy Fund'

Iiv)
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5.7 Parliament should exercise oversight and close scrutiny over any loan
facilities from foreign and locai entities by ensuring that they are
utilized only effectively and efficiently for the intended purpose.

5.8 The Inspectorate of State Corporations should investigate if proper
governance procedures and due diligence have been followed by Kenya
Railways Corporation in their tendering processes.

5.9 The Ethics and Anti-corruption Commission should investigate
circumstances surrounding the Procurement of the Independent
Supervision consultants for the Standard Gauge Railway including the
suspecteC collusion between KRC and TSDI/APEC/ED0N, mulriple
budgetary allocations for the SGR Consultancy Services, whether there
was an attempt to defraud the Kenyan people, and whether corruption
was a factor.

5.10 The Ethics and Anti-Corruption Commission investigates the Managing
Director, Kenya Railways corporation, Mr. Atanas K. Maina and
Members of the Tender Committee namely; Eng. Maxwell Mengich

[chairpersonJ, Mr. Alfred Matheka (v /chair), Ms. Lucy Njoroge
(secretaryJ, Eng. Benedict Kamau (memberl, Ms. Jemimah Matu
(memberJ, Mr. stanley Gitari [memberJ, Mr. John Muchera [memberJ
and Mr. Maurice Barasa [member) for disregarding Parlimentary
resolution passed through the adoption of the Public Investment
Committee Report on the Procurement and Financing of the Construction
of the Standard gauge Railway from Mombasa to Nairobi(Phase 1l laid
before the House on 30tr Aprll, 2014 which recommended that; the
Government should competitively procure an independent
supentision cansultant.so a^s ta assure cost effectiveness, adherence
to specifications, quality guarantee and value for money" :

5.11 The Managing Director Mr. Atanas K. Maina and the members of the
Tender Committee of Kenya Railways Corporation namely; Eng:
Maxwell Mengich (chairpersonJ, Mr. Alfred Matheka (v/chairJ, Ms.

Lucy Njoroge [secretaryJ, Eng. Benedict Kamau (member), Ms. Jemimah
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Matu [member), Mr. Stanley Gitari [member), Mr. ]ohn Muchera

[memberJ and Mr. Maurice Barasa [member) be held individually

responsible for contravening Section 43 [1),[3J and [5J of the Public

Procurement and Disposal Act, 2005 which provides that:-

43 (1) An ernployee or agent of the procuring entity or a member of a
board or committee of the.procuring entity who has a conflict of
interest with respect to procurement -

(a) shall not take part in the procurement proceedings; and
(b) shall not, after a procurement contract has been entered into,

take part in eny decision relating to the procwremenl or
contract.

(3) If a person contruvenes subsection (1) with respect to a confltct of
interest described in subsection (5)(a) and the contract Is

awarded to the person or his relattve or to snother person in
whom one of them had a direct or indirect pecuniary interest, the

contract shall be voidable at the option of the procuring entity-

(5) For the purpose of this section, a persoru hus a conJlict of interest

with respect to a procurement if the person or a relative of the

person -
a) Seeks, or hus s direct or tndirect pecuniary interest in unother

person who seeks, s contrqct for the procwretnent; or

h) Owrus or has u riglet ira aruy praperty or hss a direct or trudirect

pecwniary iyaterest tkat reswlts tw the private iruterest of the

person coreJlicting with kis duties with respect to the

procwrement"

'il-re provisions requires a procuring entity to conduct proper due

diligence on the existence of conflict of interest, unethical and improper

business practices which KRC failed to adhere to by awarding the

Tender for the Consultancy Services to a Sister Company to the main

contractor of the Standard Gautge Railway cleanly violating the

tr
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requirement of independence between the supervisor and the
contractor.

5.12 The Managing Director, Kenya Railways Corporation, Mr. Atanas K.

Maina and the members of the Tender Committee of Kenya Railways
Corporation namely; Eng. Maxwell Mengich [Chairperson), Mr. Alfred
Matheka (v/chairJ, Ms. Lucy Njoroge fsecretary), Eng.Benedict Kamau

fmember), Mt. Jemimah Matu [memberJ, Mr. Stanley Gitari (member),
Mr. John Muchera (member) and Mr. Maurice Barasa [memberJ be held
responsible for contravening section 27 of the Public Procurement and
Disposal Act, 2005 which provides that:-

"1. A public entity shall ensure that this Act, the regulations und any
directions of the Authority are complied with respect to each of its
procurements.
(a) The accounting officer of a public entity shalt be primarily

responsible -fo, ensurtng thot the public entity frWU its
obligations under subsection (1)

(b) Each employee of a public entity and each member of a bourd or
committee of the public entity shall ensure, within the areas of
responsibility of the employee or member, that this Act, lhe
regulations and any directions of the Authority are complied
with".

5.13 The Director General, Public Procurement Oversight Authority and the
Board of Directors should ensnre that all procurements are done in
accordance with the provisions of the Constitution, the public
Procurement and Oversight Authorily Act, 2005 and relevant
regulations issued by the Authority so as to realize value for money and
transparency in procurement.

5.1,4 The Director-General of the Public Procurement Oversight Authority

orders for investigation into the procurement of the independent

consultant for design review and construction supervision for the

Standard Gauge Railway from Mombasa to Nairobi and procurement

I
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and installation of facilities, locomotives and rolling stock as provided

for under section 102(1) of the Public Procurement and Disposal Act,

2005 and if the report of the investigator satisfies him of breach of the

Pubiic Procurement and Disposal Act, 2005 and the regulations, to make

ord.ers as provided for under section 105 of the Public Procurement and

Disposal Act, 2005.

5.15 The muitiple budgetary allocation for the consultancy services and the

hiring of a directly "conflicted" consultant [which will unlikely

safeguard the Kenyan taxpayer against huge cost overruns, costly

project delays, compromise on the quality of the rolling stock and

locomotives and ensure that Kenyans get value for money for their

investmentJ should be investigated by the Ethics and Anti Corruption

Commission as it contravenes the mandatory constitutional

requirement under Article 20L of the Constitution on the prudent and

responsible use of public money, Article 10 requiring all State organs,

State officers, public officers and all persons when making or

implementing pubtic policy decisions to uphold national values and

principles of good governance such as integrity, transparency and

accountability, the values espoused under Chapter Six on ieadership and

integrity and Article 227 which requires State organs or any other

public entity to procure goods and services in accordance with a system

that is fair, equitable, transparent, competitive and cost-effective.

5.16 The Ethics and Anti-Corruption Commission investigates the Managing

Director Kenya Railways Corporation Mr. Atanas K. Maina and Members

of the Tender Committee namely; Eng. Maxwell Mengich [Chairperson),
[4r. Alfred Mathel<a [V/ChairJ, Ms. Lucy Njoroge fSecretary), Erng.

Benedict Kamau [memberJ, Ms. femimah Matu [member), Mr. Stanley

Gitari [member), Mr.]ohn Muchera (member) and Mr. Maurice Barasa

for contravening Articles 10, 201-, 227 and the Chapter Six of the

Constitution of Kenya, 20L0, and the guidelines under the World Bank,

the International Monetary Fund, the International Federation of

!

',1
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Consulting Engineers (FIDICJ and the United Nations Commissign on
International Trade Law IUNCITALJ which Kenya had ratified on 10tr
February 7989 and which by virtue of Article 2 (5) and (6J of the
Constitution of Keny4 20IO is part of the Laws of Kenya

5.17 Kenya Railways Corporation should ensure that there is
interconnectivity between Changamwe - Kilindini Harbour and Jomo

. Kenyatta International Airport - Nairobi Central Business District. The
lack of interconnectivity. may hamper the objective of providing an
efficient and cost effective rail transport for both freight and passengers. il
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MINUTES OF THE L7qT}I SITTING OF THE PUBLIC INVLSTMENTS

CoMMITTEE rmLD oN THURSDAY 27ffi NOVEMBER 2014. IN COMMTTEE

I

ri
I

ROOM 7. MAIN P BUILDiNGS AT 12.30 PM.

PRESENT:

1. Hon. Adan Keynan, CBS M.P. - Chairperson

2. Hon. Francis Nyenze Mwanzia, M.P.

3. Hon. John Aluoch Olago, M.P.

4. Hon. Bernard Munyoki Kitungi, M.P.
5. Hon. Cornelly Serem, M.P
6. Hon. Ogutu John Omondi, M.P.
7. Hon. Mwadeghu Thomas, M.P.
8. Hon. Johana Ngeno, M.P.
9. Hon. Chrisanthus Wamalwa, M.P
10.Hon. Korei OIe Lemein, M.P
11.Hon Major(Rtd) iohn Waluke, MP

12.Hon. Bare Shill, MP
13.Hon. Mary Keraa Sally, MP
14.Hon. Adan M. Noor, MP
15.Hon Wafula Wamunyinyi, MP
16.Hon. Sammy Mwaita, M.P.
17.Hon. Dr. Oburu Oginga, M.P
1B.Hon. Dr. Paul Otuoma, EGH, M.P.

ABSENT WITH APOLOGY

i. Hon. Kimani lchung'wah, M.P. - Vice Chairperson
2. Hon. Mithika Linturi, M.P

3. Hon. Onesmus Njuki, M.P.

4. Hon. John M. Nyaga, M.P
5. Hon. Eng. John Kiragu, M.P.
6. Hon. Njoeu Barua, M.P.
7. Hon. Abduilswamad Sheriff, M.P.
B. Hon. Beatrice Nyaga, M.P.
9. Hon. Irungu Kang'ata, M.P

1-



IN _ ATTENDANCE

NATIONAL ASSEMBLY

Mr. Abdullahi Aden
Mr. Philip Lekarkar
Mr. Eric Ososi
Mr. Salem Lorot

First Clerk Assistant
Third Clerk Assistant
Research Officer
Legal Council

NATIONAL

1. Mr. Obed K. Chweya Senior Manager

MINUTE NO. 840/2014: EVIDENCE BY KENYA NUCLEAR ELECTRICITY
BOARD

The Executive Chairman, Kenya Nuclear Electricity Board Hon. Ochilo Ayacko,

EGH accompanied by Mr. Jonh Omenge, Chief Geologist Ministry of Energy and

Petroleum, Mr. Philip Mutai, Director Legal and Regulatory, Mrs. Sophia

Githuku, Chief Manager Human Resource and Administration Affairs appeared

before the Committee on accounts of Kenya Nuclear Electricity Board.

The Auditor General has issued a clean report on the Accounts of Kenya Nuclear

Electricity Board for the year ended 3oth June 2014.

MINUTE NO. B4I/20I4 ADOPTION OF THE BENCHMARKING VISIT TO

SWEEDEN FROM ?ATHTO 2BTII SEPTEMBER. 2013

The Committee considered its Report on the Benchmarking visit to Sweden and

unanimously adopted it as proposed by Hon. Francis Nyenze Mwanzia, M.P. and

Seconded by Hon. Chrisanthus Wamalwa, M.P

2



MINUTE NO. 8 T4 - ADOPTION OF THE G VISIT TO THE

REPUBLIC OF TURKEY FROM 261H TO 3OTH MAY,

2014

The Committee considered its Report on the Benchmarking visit to the Republic
of Turkey and unanimously adopted it as proposed by Hon. Mwadeghu Thomas,

M.P. And Seconded by Hon. Cornelly Serem, M.P

MINUTE NO 14 _ ADOPTION OF TI{E BENCHMARKING VISIT TO TIM
REPUBLIC OF NAMIBIA FROM 22}{D TO 27TH

SEPTEMBER, 2014

The Committee considered its Report on the Benchmarking visit to the Republic

of Namibia and unanimously adopted it as proposed by Hon. Korei Ole Lemein,

M.P. and Seconded by Hon. John A1uoch Olago, M.P.

N l4 ON OF

Minutes of the following Sittings were confirmed as the true deliberations of the

Committee:-

(i) Minutes of the 144th Sittine held on Tuesday 23rd August 2014 at 4.00 pm

were proposed Hon. Chrisanthus Wamalwa, M.P. and seconded by Hon.
Ogutu John Omondi, M.P.

(ii)Minutes of the 154th Sittine held on Wednesday 22"d October at 4.30 pm

were proposed by Hon. Mwadeghu Thomas, M.P. and seconded by Hon.
Bernard Munyoki Kitungi, M.P.

(iii) Minutes of the 156ft Sitting held on Thursday 23'd October 2014 at

11.45 am were proposed by Hon. Francis Nyenze Mwanzia, M.P. and

seconded by Hon. Cornelly Serem, M.P

(iv) Minutes of the 157th Sittine held on 23'd October 2013 at 3.30 pm were
proposed by Hon. Chrisanthus Wamalwa, M.P and seconded by Hon.
Ogutu John Omondi, M.P.
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(v) Minutes of the 158& Sittins held Thursday 23'd October 2Ol4 at 4.30 pm
were proposed by Hon. Chrisanthus Wamalwa, M.P and seconded by Hon.
Ogutu John Omondi, M.P.

MINUTE. NO. 845/20 14 ADOPIION OF THE SPECIAL REPORT ON THE
PROCI'REMENT OF THE INDEPENDENT
SI]PERVISION CONSLILTANTS FOR THE
STANDARD RAILVTAY

The Committee considered its Report and unanimously adopted it as proposed
by Hon. Chrisanthus Wamalwa, M.P. seconded by Hon. Hon. Mwadeghu Thomas,
M.P.

MINUTE NO. 846/201 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at Fifteen
Minutes past One O'clock.

sisne(/ Date: "S 20tf't
(Chairperson)
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OF'TIIE 158TII SITTING OF PI]BLIC CO

ON
PARLIAMENT BIITLDINGS AT 4.30 PM.

PRESENT

1. Hon. Adan Keynan, CBS, MP

2. Hon.Ichung'wah, Antony Kimani, MP

3. Hon. Sarnmy Mwaita, MP

4. Hon. Serem Cornelly, MP

5. Hon. Ole Lemein, Korei, MP

6. Hon. Noor, AdanMohammed, MP

7. Hon. Linturi, Franklin Mithika, MP

8. Hon. Nyaga, Beakice Nkatha, MP

9. Hon. Nyagq JohnMuchiri, MP

10. Hon. Njrki, Onesmus Muthomi, MP

1 1. Hon. Kipyegon, Johana Ngeno, lv[P

12. Hon. Kang'ata, kungu, MP

13. Hon. Eng. John Kiragu, MP

14. Hon. Nyongesa, Otuoma Paul, MP

15. Hon. Dr. Obr:ru Oginga, MP

16. Hon. Koyi, John Waluke, MP

17. Hon. Omondi John Ogutu, MP

18. Hon. Wafirla Wamunyinyi, MP

19. Hon. Kitungi, Benard Munyoki, MP

20. Hon. Wakhungu Chrisantus Wamalwa, MP

ABSENT WITH APOLOGY

1. Hon- Shill, Elias Bare, MP

2. Hon. Barua, Ejidius Njogu, MP

3. Hon. Nassir, Abdullswamad Sheriff, MP

4. Hon. Aluoch, John Olago, MP

5. Hon. Nyenze, Francis Mwanzia, MP

6. Hon. Mwadeghu, Thomas Ludindi, MP

7. Hon. Keraa, Mary Sally, MP

IN-ATTENDANCE
NATIONAL ASSEMBLY

14 IN

- Chairperson
- Vice Chairperson

Clerk Assistant I
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2. Mr. Philip Lekarkar
3. lilr. Eric Ososi
4. h/ft. Salem Lorot

KEI\IYA NATION,{I, AI]T)IT OF'F'[CE

Clerk Assistant III
Resea.rch Officer III
Legal Counsel

Senior Manager, Audit
Manager, Audit

1. IvIr. Obed K. Chweya
2. Mr. Boniface Muli

INS RATE OF CORPO

1. Ms. Joyce Wesonga - Assistant Inspector General

MINUTE NO. 72912014: PRELIMINARIES

The chair called the meeting to order at Fifly Minutes past Four o,clock.

MINUTE No.730/2014: CONFIRMATIO N OF ]VtrNUTES.

Confirmatiol6f minutes was deferred to the next meeting.

NO- 4: EVID REGIS

The Registrar General Ms. Bernice Gachegu appeared before the Commiftee on 23.d
October, 2014 to give evidence of the details of registration and filiog of Annual Returns by
companies involved in the supervision and consultancy of the Standard Gauge Railway
from Mombasa to Nairobi namely APEC Consortium Ltd, Edon Consultants fnternational
Ltd and rhe Third Survey Design Institute Group Corporation (TSDI)-

NO.732/201 REGISTRATI N OF APEC CONSORTITIM I,

The Registrar General informed the Committee that;
i). APEC Consortium Limited is registered in Kenya as a Limited Liability Company. It was

registered on 9fi Jtly, 2002 and issued with a Certificate of lncorporation mrmber C.
99793 on 13e August, 2002.

ii)- The company has submitted its Amual returns to the Registoar as required. by law up to
the year 2013.

iii). The directors and shareholding of the company for the last five years (2009-2013) has
been as follows:
Johnstone Mwangi Matu 810 shares

Esther Nyabera Matu 90 shares
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Total shares 900 shares

r") On 13m Augusq 2014 James Michugu Karanja was appointed as a director and was

allotted 180 shares from Johnstone Mwangi Matu'

TheBusine55\ameSActsCAP4ggLawsofKenyadoesnotprovideforfiIingofA:rnualv)
Returns or Audited A::nual Accounts with the Registrar

The committee observed that the list of directors of APEC diftered from the one given earlier by

Kenya Revenue Authority which had APEC directors as follows; Eng' S' M' Kimani' Eng'

Johnstone M. Mahr, Eng. James Michugu K**jq Eng. W. N' Mwakio, Eng.M. H. Kiarie and

Eng. Esther NYarega.

INTERNATIONAL LTD.

The Registrar General informed the Committee that she will submit the details of registation and

fiIing of Annuai Returns by Edon consultants Intemational Ltd on Tuesday 28th Octob er,2014

after confirming that the correct lame of the company is Edon consultants intemational Limited

and not Eden Consultants-

4: REG OF CO

The Registrar General informed the committee that The Third Survey Design Lrstitute Group

corporation (TSDI) does not appear in the data base of companies or Registered Business

\ames and therefore she was not in a position to flrrnish the committee with further information

regarding the comPanY.

NO .735120142 AD

The chair adjoumed the Meeting at one Minute past Five o'clock-

TF'TI

sis,.(r.,(...] *du\^\*Date

-{ehzirperson
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1. I\,ft. AdenAbdullahi
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PRESENT

SENT

1. Hon. Shill, Elias Bare, MP

2. Hon- Baru4 Ejidius Njogu, MP

3. Hon. Nassir, Abdullswamad Sheriff, MP

4. Hon. ALuoch, John Olago, MP

5. Hon. Nyenze, Francis Mwanzia, MP

6. Hon. Mwadeghu, Thomas Ludindi, MP

7. Hon. Keraa, MarY SallY, MP

IN-ATTENDANCE
NATIONAL ASSEMBLY

.30

1. Hon. AdanKe.lman, CBS,IvP - Chairperson

2. Hon. Ichupg'walL A:rtony Kimad, MP - Yice Chairperson

3. Hon. Sa:nmY Mwaita, MP

4. Hon. Serem CornellY, MP

5. Hon. Ole.Lemein, Korei, MP

6. Hon. Noor, Adan \u[6fuammed, MP

7. Hon. Linttui, FrarklinMithika" MP

8. Hon. NYaga, BeatriceNkatha, MP

9. Hon. NYaga, JohnMuchiri, MP

10. Hon. Njuki, Onesmus Muthomi, MP

11. Hon. KipYegon, JohanaNgeno, MP

12. Hon. Kang'ata,Irungr:" MP

13. Hon. Eng. JohnKiragr:, MP

14. Hon. NYongesa, Otuoma Paul, MP

15- Hon. Dr. Oburu Oginga" MP

16. Hon. KoYi, JohWaluke,Iv[P

17. Hon. Omondi Joh:r Ogutu, MP

18. Hon. Wafilla WamunYinYi, MP

i9. Hon. Kitungi, BenardMunYoki, MP

20. Hon. Waktungu Chrisantus Wamaiwa' MP

Clerk Assistant I
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2. Mr. Philip Lekarkar
3. Mr. Eric Ososi
4. I4r. Sale Lorot

ONAL

1. Ivft. Obed K. Chweya
2. Mr. Boniface Muli

Clerk Assistant III
Research Officer III

Legal Counsel

Senior Manager, Audit
Manager, Audit

o

TE OF' CO ONS

Ms. Joyce Wesonga Assistant Irspector General

4/2014:

The Chair caIled the meeting to order at Forty Minutes past Three o,clock.

NtrIII]TE NO. 72512014: CONFIRMA NOF

Confirmation of Minutes of the previous meeting was deferred to the next meeting.

NO. 14: EVID BY w CORP TION O
TIIE oF' INDEP ENT

N CONSIILTANTS FOR TIIE STANDARD
GAUG RAILWAY OM MOMR TO N,AIR OBI BY
TIIE CORPORATION.

The Managing Director, Kenya Railways Corporation, Mr. Athanas K. Maina
accornpanied by Project Manager Eng. MaxweII Mengich and Communicafions Manager,
Ms' Lucy Njoroge appeared before the Commiftee to giv-e evidence on-the pr-ocurement of
the Independent Supervision Consultants for the Standard Gauge Railway from Mombasa
to Nairobi by the Corporation.

The Managing Director informed the Committee that:-
i)' The firra:rcing of SGR supervision consultancy is part of the GOK contibution in the

SGR project which was a condition for accessing the loan from EXIM Bank of China.
The amount will be financed through Railway Development Levy Fund.

ii). Prior to the advertisement of the Tender for the procurement of Independent Supervision
Consultants for the Standard Gauge Railway, KRC had signed two contacts with ehina
Road and Bridge Corporation (CRBC) as follows:-

2



a) Construction of the Civil Works of Mombasa-Nairobi Standard Gauge Railway

Project EPC Turnkey Commercial Conftact between Kenya Railways Corporation

and China Road and Bridge Corporation, and

b) Supply and Installation of the Facilities, Locomotives and Roiling Stocks for the

Mombasa-Nairobi Standard Gauge Railway Project Between Kenya Raiiways

Corporation and China Road and Bridge Corporation.

iii). The contract entered into with CRBC was an Engineering, Procurement, Construction

(EPC) contract. The contactor CRBC, will carry out engineering design of the project,

procure all the equipment and necessary materials, and then construct to deliver a

firnctioning railway to KRC. The contactor carries the project risk for schedule as weli

as budget in retum for a fixed price.

': iv) The contract sum of 3.5% of Kshs. 201,754,'796,548.93 for Design Work and

Consultancy Supervision Services which is Kshs. 7,061,411,879.21provided in the main

contact is a provision that may or may not be utilized by the contractor. It can only be

used with the express authority of the KRC.

r). The tender for Independent Supervision Consultants for the Standard Gauge Raiiway was

awarded to TSDVAPEC/IEDON Consortium.The main firm in the Consortium, TSDI and

the contactor CRBC are both State enterprises registered and owned by the Peoples

Republic of China. The two are fi.rms supervised by a governmental supervising aut}ority

(SASAC).

vi). Kenya Railways holds that there is no motivation for the two enterprises TSDI and

CRBC to coliude to the disadvantage of the Govemment of Kenya.

MINUTE NO.727 12074: COMMITTEE OBSF],N,RVATIONS

The Committee observed that:-

i). The two contoacts between KRC and CRBC separately provided for budgetary provision

for Design Work and Consultancy Supervision Services as foliows:-

") The contract for Construction of the Civil Works had a contoact sum of 3.5Yo of

Kshs. 201,154,796,548.93 for Design Work and Consultancy Supervision Services

which is Kshs. 7,06t,417,879.21.

b) The contract for Supply and lastatlation of the Facilities, Locomotives and Rolling

Stoclrs had a sum of 2.5% of USD 1,055,248,225.21 for Design Work and

I

I
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Consultancy Supervision Services (IJSD 26,381,205.63) which is equivalent to
Kshs. 2,321,546,09 5 -44.

c) The sum of the two contracts forms a total of IGhs. 9,382,963,974.65 which forms
part of the cost of the consultancy.

ii). In addition to the above contacts, KRC sigued another conhact for Independent
Supervision Consultancy with TSDVAPEC/EDON Consortium at contract surn of Kshs.
3,624,248,144 (USD 41,t84,638) which brought the total cumulative cost of the
Supervision and Consultancy Services to Kshs. 13,007,272,118.65 which is much higher
thaa the individual bids submitted by other bidders.

iii). Bulk of the work to be done in the construction of civil works, suppiy and installation of
facilities, locomotives and rolling stocks is electro-mechanical. The TSDVAPECIEDON
Consortium as currently constituted has no experience and ssmFetence to supervise
electo-mechanical works.

iv). Because of the apparent conflict of interest between the Confoactor (CRBC) and the main
Consultant TSDI, the interests of the conkactor may prevail over the interest of the client,
a situation which has potential or actual prejudice to the client's interests.

v). In the railway design works there is omission in interconnectivity between Changamwe -
Kilindini Harbour and Jomo Kenyatta International Airport - Nairobi Central Business
Dist'ict and no provision has been made for these extensions.This may hamper the
objectiveof providing an efficient and cost effective rail transport for both freight and
passengers.

MINUTE NO.728/20 14: ADJOIIRNMENT

The Chair acjourned the Mebting at Twenty Six Minutes past Four o'clock.

Date:.- ery\ )mv{r. (.Sign

(Chairperson)
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HEI,D ON THURSDAY 23RD OCTOBE,R 2014 IN COMMITTEE ROOM 7^ MAIN

..ii:l

PARLIAMENT BIJILDINGS AT 11.45 AM.

PRESENT

1. Hon. AdanKeynan, CBS, MP

2. Hon.Ichung'wah, Antony Kimani, MP

3. Hsn. gammy Mwait4 MP

4- Hon. Serem Cornelly, MP

5. Hon. Ole Lemein, Korei, MP

6. Hon. Linturi, Franklin Mithika, MP

7 - Hon. Nyaga, PeaticeNkatha, MP

8. Hon. Kipyegon, JohanaNgeno, MP

9. Hon. Eng. John Kiragr:, MP

10. Hon. Nyongesa, Otuoma Paui, MP

11. Hon. Nyenze, Fraucis Mwanzi4 MP

12. Hon. Dr. Oburu Oginga, MP

13. Hon. Koyi, JohnWaluke,lv[P

14. Hon. Kitungi, Benard Munyoki, MP

ABSENT WITII APOLOGY

1. Hon. Shill, Elias Bare, MP

2. Hon. Noor, Adan Mohammed, MP

3. Hon. Nyaga, John Muchiri, MP

4. Hon. Kang'ata, kungu, MP

5. Hon. Njuki, Onesmus Muthomi, MP

6. Hon. Baru4 Ejidius Njogu, MP

7. Hon. Nassir, Abdullswamad Sheritr, MP

8. Hon. Omondi John Ogutu, MP

9. Hon. Aluoch, John Olago, MP

10. Hon. Mwadeghu, Thomas Ludindi, MP

11. Hon. Keraa, Mary SallY, MP

12. Hon. Wafula Wamunyinyi, MP

i3. Hon. Wakhungu Chrisantus Wamalwa, MP

IN-ATTENDANCE
NATIONAL

- Chairperson

. Vice Chairperson

Clerk Assistant I
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2. Mr. Philip Lekarkar
3. Adr. Eric Ososi

4. Ivk. Salem Lorot

Clerk Assistant trI
Research Officer III
Legal Counsel

I(EI\TYA NATIO AIIDIT OFFICE

N4r. Obed K. Chweya - Senior Manager, Audit

INSPECTORATE OF STATE CORPORATIONS

Ms. Joyce Wesonga Assistant Tn spector General

MII\rUTE NO. 716120 4: PRELIIWtr{ARIES

The Chair called the rneeting to order at Fifty Three Minutes past Eleven O'clock. A word of
prayer was said by Hon. Kipyegon, Johana Ngeno, M.P.

NO.7l7/2014: CONFIRMA ON

Confrrrnation of Minutes of the previous meeting was deferred to the next meeting.

MTNIITE NO. 718/2014: EVIDENCE BY TIIE SOT.TCITOR GENERAT

The Solicitor General, Mr. Njee Mufuri accompanied by Senior Depufy Chief State
Counsel Roselyn Amadi appeared before the Committee on 23'd Octob er, 2014 to give
evidence on the procurement of the Independent Supervision Consultants for the Standard
Gauge Railway from'Mombasa to Nairobi by Kenya Railways Corporation and the
Procurement of Line 1 Capacity Enhancement Project by Kenya Pipeline Corporation.

NO.719/2014 OF THE TWO

The Solicitor General informed the Committee that:-

i). In accordance with the Public Procurement and Disposai Act, an entity is quaiified to be

awarded a contract for.procurement of goods or services onty ii the entity has the

necessary qualifications, capability, experience, resources, equipment and facilities to
provide what is being procured among other criteria. These criteria are normally
contained in an Expression of Interest (EOD request or Request for Proposats (RFP)
document.

ii). The Tenders by both Kenya Railways Corporation a:rd Kenya Pipeline Company were
open international tenders which had evaluations at the technical and fi:rancial stages and

it appears that the due legal process was followed by the two procuring entities.
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iii). TSDVAPECIEDON Consortium who scored the highest at the technical evaluation and

' lowest at th-e financial bid was awarded the te'nder at their bid price of USD 41,184,638

VAT included. A contact was signed with the Consortium on 3td June, 2014.

iv). The Public Procurement Administative Review Board and the High Court both later

upheld the' decision of the Procuring Entity of ne6lding the contact to

TSDVAPECIEDON Consortium

v) In the case of procurement of Line 1 Capacity Enhancement Project by Kenya Pipeli:re

Corporation, the tender was awarded to Zakhem Intemational Construction Corporation

on 3'd July, 2014 after technical and financial evaluation.

vi). The High Court also dismissed a petition brought before it seeki-ng a declaration that the

tender for procurement of Line 1 Capacity Enhancement Project by Kenya Pipeline

Corporation was unconstitutional, illegai and inegular'

The Committee observed that:-

i). Kenya Railways Corporation awarded TSDUAPECIEDON Consortium the tender for
Independent Supervision Consultants for the Standard Gauge Railway based on a

distorted financial bid it submitted.

ii). TSDVAPECIEDON Consortium may have quoted too low for consultancy and

supervision contact knowing that a sum of Kshs. 9,382,963,974.65 meant for the

Consultancy Services was hidden in the main contract between KRC and CRBC.

iii). The actual cost of the Consultancy Services is Kshs. 73,007,272,118.65

TSDVAPEC/EDON's bid of Kshs. 3,624,248,144 OSD 41,184,638) plus the amormt in
the main contuact of Kshs. 9,382,963,974.65 which is the arnount that had been set aside

in the main contract between KRC and CRBC for the purposes of supervision of the

constuction of the SGR.

iv). TSDVAPECIEDON Consortium lacks adequate and necessary qualifications, capability,

experience, resources, equipment and facilities to provide what is being procured, APEC

being an engineering company while EDON is an architectural company.

ln the KPC Line 1 contoact, the Committee observed that:-

i). The Procuring Entity accepted a bid bond from the wirurer of the contract Zaldtem

lntemationai Construction Limited from a foreign bank, Eco Bank Nigeri4 while

3



regulations required that bidders provide bank guarantees issued by banks based in
Kenya-

ii). Due diligence was not followed by KPC before awarding the tender and that financial
evaluation and signing of the conkact was done in a hurry and that it was not possible

for bids worth such a large sum of money to be evaluated in less than i0 hours.

MINUTE NO.72012014: VAJ.UE FOR MONEY

The Solicitor Generai informed the Committee that:-
1). Value for money is a term used to assess whether or not an organi5afion has obtained

maximum benefit from goods and services it both acquires and provides, within the
resources available to it. It involves economy, efficiency and effectiveness..

ii) The Public Procurement and Disposal Act is designed to ensure that there is value for
money.

iiD. It is not the Solicitor General's mandate or professional knowledge to determine whether
there is value for money in the two contracts.

The Committee observed that due to the apparent conflict of interest in the construction,
consultancy and supervision of SGR between the contuactor and the consultant, the Govemment
of Kenya will not be guaranteed of quality and value for money.

NO. 721/2014: CONFLICT OF INTEREST BE
THE DESTGN REVTtrW AND CONSTRUCTION
SI'PER\ISION FOR THE STANDARD GAUGE RAILWAY.

The Solicitor General informed the Committee that TSDI is an enterprise legally established in
China in accordance with the laws and regulations of the Peoples' Republic of China. The
Corporation is a cornmercial entity wholly owned by the Government and has no shareholders.

CRBC is also a state owned company.

The Committee observed that:-
i). Both TSDI arrd CRBC are owned by the Chinese govenunent and are both supervised by

. State Owned Assets Supervision and Administrative Commission of the State Council
(SASAC) despite the fact that one of them is the main contractor and the other is the

supervisor.

ii). The project for the construction of the SGR may suffer from lack of independent

supervision in terms of cost-effectiveness, adherence to .international standard

specifications, quality guarantee and value for taxpayers' money due to conflict of
interest between the contactor and the consultant/supervisor.
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iii). It is unlikely that TSDI will safeguard against huge cost overruns,. costly delays, quality

of rolling stock & locomotives and ensure that Kenyans get value for money for the

i:rvesh:ent.

iv). Similal raiiway construction projects constructed/supervised by Chinese companies in
Tanzarltalzambia aud Namibia total.ly failed dire !o sub-standard Chinese technoiogy.

MINUTE NO.722I2OT4: ADVICE AND APPROVAT OF THE ATTORNEY GENERAL

IN THE PROCI]REMENT OF TIIE TWO CONTRACTS

The Solicitor General inforrned the Committee that:-

i). The procwement of goods and services is the responsibility of the Procuring Entity and

the Accounting Offi.cer therein is wholly responsible and accountable for a fair and

transparent process as laid out in the Public Procwement and Disposal AcL 2005.

ii). The Attomey General is not in a position to establish whether due diligence was foilowed
by the procuri:rg entities, KRC and KPC.

The Committee observed that the Office of the Attomey General was not consulted nor requested

to approve:-

(i) The conftact Between KRC and TSDVAPECIEDON signed on 3'd June, 2014 for the

provision of consultancy services for the Design Review and Construction
Supervision for the construction of the Standard Gauge Railway from Mombasa to
Nairobi.

(ii) The contact Between KPC and Zakhem lntemational signed. on 3'd July, 2014 on the

procruement of Line 1 Capacity Enhancement Project by Kenya Pipeline Corporation.

MII',IIJTE NO. 723120142 ADJOURNMENT

" Th. Chair adjourned the Meeting at Six Minute past One O'clock.

n,t.,. &fl.\,r\aP\{Signed (rJ)
(Chairperson)
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HT"LD ON WED Y 22ND OCTOBER. 14 IN
M7 B

PRESENT:

i. Hon. AdanKtynat, CBS,M.P. - Chairperson

2. Hon. Kimani Ichung'wah, M.P, - Vice Chairperson

3. Hon. Sarrmy Mwaita, M.P.

4. Hon. Adan M. Noor, M.P. .

5. Hon. NjoguBarua, M.P.

6. Hon. JohanaNgeno, M.P.

7. Hon. Eng. JohnKiragu, M.P.

8. Hon. Dr. Obruu Ogingab M.P.

9. Hon. Bemard Munyoki Kitungi, M.P.

i0. Hon. John M. Nyaga5 M.P.

11.Hon. Paui Otuoma, M.P.

12. Hon. Mary Keraa SallY, M.P.

13.Hon. Onesmus Njuki, M.P.

14.Hon. Beatrice Nyag4 M.P.

15. Hon. Mwadeghu Thomas, M.P.

ABSENT WITH APOLOGY

1. Hon. Ogutu John Omondi, M.P.

2. Hon. Francis Nyenze Mwanzia, M.P-

3. Hon. Comelly Serem, M-P.

4. Hon. Wafula WamunyinYi, M.P.

5. Hon. Bare Shill, M.P.

6. Hon. John Aluoch Olago, M.P-

1. Hon. Korei Ole Lemein, M.P

8. Hon. Irungu Kang'ata, M.P-

9. Hon. Mithika Linnri, M.P.

10.Hon. Major @td) John Waluke, M-P

11.Hon. Abdullswamad Sheriff, M-P.

12.Hon. Chrisanthus Wamalwa, M-P'

IN _ ATTENDANCE:

NATIONAL ASSEMBLY

AT 4:

f . ivft. Abdullahi Aden

2. Ms. Rose Wanjohi

Clerk Assistant I
Clerk Assistant Il
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3. I\&. Phillip Lekarkar
4. Saiem Lorot
5. I/k. Eric Ososi

Clerk Assistant Itr
Legal Cor:lsel
Research Officer III

I(EI\TYA TIONAL AIIDIT OFFICE

lzlr. Obed K. Chweya Senior Manager

705 /2014

The meeting was called to order at 4:35 p.m. by the Chairperson followed by a word
of prayer by Hon. Johana Ngeno M.P.

NO7 ENCE BY AUTH

The Commissioner, Domestic Taxes, Medium & Small Taxpayers, Ms. Alice
owuor accompanied by Mr. Ezekeil Maru, Ag Deputy Director Marketing &
Communichtion, appeared before the Committee to adduce evidence on the Tax
Compliance status of TSDI, APEC Consortium Limited and Edon Consultants
International Limited-

MTNIITE 70712074: TAX CO CE BY APE,C C NSORTII]M
LIMITED

The Commissioner of Domestic Taxes, Medium & Small Taxpayers, KRA informed
the Committee that:-

(D APEC Consortium Ltd- P051155964H-This firm is registered as a consultant in
the engineering field, the taxpayer is tax compliant arrd was issued with a tax

- compliance certificate on 15th July 2oL4 under certificate no.

(ii) The Company directors are Eng. S.M Kimani, Eng Johnston M. Matu, Eng. James
Michugu Karanja, Eng. w. N. Mwakio, Eng M.H Kiarie and Eng. Esther Nyarega.

(iii) The company has filed all relevant returns up to the current period, but they are
being validated since they appear to be in credit as a result of withholding taxes.

(iv) They are current on PAYE remittance up to September 2014 as well as

Withholding taxes. They are also cr:rrent in VAT refirrn filing, but since they are
on credit position, this status is being validated.

(v) The company is currently undergoing an in-depth audit by the KRA Investigation
and Enforcement Departrnent to confirm accuracy of declaration. The Tax
Compliance Certificate was issued to facilitate business continuity even as the
audit process continues and it can be withdrawn if deemed prudent.
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NO 708/201 'rAx CE BY N CONSUL TANTS

INTERNATIONAL LIMITED

The Commissioner of Domestic Taxes, Medium & Small Taxpayers, KRA informed

the Committee that:-

(i) Edon Consultants Intemational Ltd is registered under VAT No. 0177172 and PIN

No. P0512lO226H. The Company directors are lvft. Jeremiah Eddy Obar Ndong',

Ms Hellen Achieng Obar Ndongl and Nfr lared Wamtnyi Obid'

(ii)The company has been filing bothlncome Tax andVAT retums since 2008 though

inconsistently and some returns are not filed.

(iil) The Company has already been served with a notice of intention to carry out an

in-depth aud.it which will commence soon to establish the accwacy of declarations.

MINUTE NO 709/2014: TAX COMPLIANCE BY THIRD RAILWAY SUR\TEY

& DESIGN INSTITUTE GROUP CORPORATION

The Commissioner of Domestic Taxes, Medium & Small Taxpayers, KRA informed

the Committee that Third Railway Survey & Design lnstitute Group Corporation

(TSDI) is not registered under the Domestic Taxes Deparhnent System and thus KRA

is not able to firmish any information regarding it-

NO 710 t2014: CO ON

The Committee observed that for a foreign Corporation to t'ansact business in Kenya,

they must have a local branch registered with a pin number.

The Committee directed that KRA submits its preliminary and actual reports of the

Investigation by the Enforcement Department on APEC Consortium Ltd and Edon

Consultants Intemational Ltd, once they are complete. The committee firrther directed

that meanwhile the KRA should submit the current interim reports of the audits of the

companies,

MINUTE NO 711 l20l4: ADJOURNMENT

There being no other business the meeting was adjourned at Five Minutes to Five

O'clock.

Signed: Date:

-"--
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MINUTES oF'TrrE r44m srrrING oF THE PUBLIC II\IVESTMENTS COMNtrTTEE

I{E,;LD ON TTIEsDAY zgD AUGUST.2014 IN MlVtrTTEE ROO 7. MAIN

PARLI.AMENT BUILDINGS AT A:OO PM.

PRESENT

1. Hon. AdanKeynan, CBS, MP
2. Hon.Ichung'wah, Antouy Kimani, MP

3. Hon. Serem Con:ellY, MP

4. Hon. Linturi, Franklin Mitbika, MP
5. Hon. Njuki, Onesmus Muthomi, MP
6. Hon. Kipyegon, JohanaNgeno, MP

7. Hon. Eng. John Kiragrl MP

8. Hon. Nassir, Abdullswamad Sheriff, MP

9. Hon. Omondi John Ogutu, MP

10. Hon. Wakhungu Chrisantus Wamalwa, MP

ABSENT WITI{ APOLOGY

1. Hon. Sammy Mwaita, MP
2. Hon. Shill, E1ias Bare, MP
3. Hon. Ole Lemein, Korei; Iv[P

4. Hon. Noor, AdanMohammed, MP
5. Hon. Nyaga, Beatrice Nkatha, MP
6. Hon. Nyag4 JohnMuchiri, MP
l. Hon. Barua, Ejidius Njogra MP
8. Hon. Kang'ata,Irungr:, MP
9. Hon. Nyonges4 Otuoma Paul, MP
10. Hon. Aluoch, John O1ago, MP
1i. Hon. Dr. Oburu Oginga, MP
12. Hon. Koyr, John Waluke, MP
13. Hon. Nyenze, Francis Mwanzi4 MP
14. Hon. Mwadeghu, Thomas Ludindi, MP

15. Hon. Keraa, Mary Sally, MP
16. Hon. Kitungi, Benard MunYoki, MP
17. Hon. Wafirla WamunyinYi, MP

IN-ATTENDANCE
NATIONAL ASSEMBLY

1. Ivft. AdenAbdullahi
2. Ms. Rose Wanjohi

3. Ivft. Philip Lekarkar

4. Nft. Eric Ososi

- Chairperson
- Vice Chairperson

Clerk Assistant I
Clerk Assistant iI
ClEk Assistant Itr
Research Officer III
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1. IU-r. ObedK. Chweya
2. lvk. Boniface Muli

Senior Manager, Audit
Manager, Audit

AI]D CE

TE TE TIONS

Ivft. Stephen Mbatia Chief Inspector General

URY

John Munge Accountant I

622t2014:

The chair called the meeting to order at Two Minutes past Four o,clock.

MINUTE NO .623/2014: CONFIRMA TION OF MINUTES.

Conhrmation of the minutes of the previous meeting was d.eferred. to the next meeting.

.624/2014 ENCE: EN AON
PRO FOR THE INDEPENDENT SUPER\rISION
CONSULTANTS FOR TIIE STANDARD GAUGE
FROM MOMBASA TO NAIROBI BY KEI{YA RAILWAYS.

The Executive Director Team Engineering Spa, Dr. Luigi Marenzi accompanied by
Commercial Manager, Lamberto Menegatti; Advocates Abdiwahid Biriq and Roger
Sagana appeared before the Commiftee on 23'd September, 201,4 to give evidence on the
procurement for the Independent Supervision Consultants for The Standard Gauge
Ilailway from Mombasa to Nairobi by Kenya Railways.

The Executive Director Teain Engineerin[ Spa, Dr. Luigi Marenzi infciimed the Coii,iittee thaf;

i)' Team Engineering is a consultancy firm domiciled in Italy and specializing in Civil
Engileering with particular experience in large infrastruchre projects, with core business
being Railways. The company has offices in Africa and Europe and have been present in
Africa for the past forty (40) years.

ii)' TEAM Engineering SpA has been involved in the design and supervision of new
standard gauge railways, transport management and other infrastructure developments in

2



many African and European counties. They have performed these tasks working on

projects under the auspices of major intemational fi:rancial institutions such as the Wor1d

Bank, Africa Development Bank, Islamic Development Bank' European Bank for

Reconskuction and Development, Asian Development Bank, Kuwait Fund for Arab

Economic Development, united Nations agencies, govemmental authorities, public

sector organizatiors and private firms around the world

The role of thrc Consultant would include supervision of construction works, ensuring the

implementation of the main contact in conformity to the conditions of engagement

ascertaining the quality and quantity of the works in order to ensrue that the construction

complies with international standalds, and verifying the relevant payments, which in turn

wili ensure that Kenyans get value for their money. The Company acted as a consultant in

African counties in cases where the contractor is a firm owned by the People's Republic

of China where China specifications were used, they neverlteless met the international

standards.

Team Engineering submitted bid for Supervision Consultants of Phase I of the SGR from

Mombasa to Nairobi and out the of ni:re (9) entities which submitted their bids for the

Tender, three of them namely; Team Engineering, Korea Rail Network Authority and a

consorti,m called TSDyAPECIEDON were shortlisted by KRC for the final stage of the

tender process.

TEAM Engineering submitted frrancial bid of USD 73,922,750.00 tax included,

Corporation USD 87,277 ,A96.00 tax included'

prior to the advertisement of the Tender Number KRClPLiW00g/13-14, KRC had signed'

two separate contacts with CRBC which provided for budgetary provision for

Design wqrk and consultancy Supervision Services as follows:-

a) The contract for Construction of the Civil Works had a contract sum of 3 5%

of Kshs. 201,754,796,54893 for Design Work and Consultancy Supervision

Services which is Kshs. 1,061,41'1,879.21'

b) The contract for Supply and Installation of the Facilities, Locomotives and

Rotling Stocks had. a sum of 2.5% of USD 1,055,248,225'21 for Design

work and consultancy Supervision Services (JSD 26,381,205.63) which is

equivalent to Kshs. 2,321,546,09 5 -44.

w)

v).

vi)

,)l
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c) The sum of the two contracts forms a total of Kshs. 9,382,963,974.65 which
forrns part of the cost of the consultancy.

vii). It is not therefore accurate to argue that the actual cost of the Tender for the Consultancy
Services Design Review and Supervision for the Construction of a Standard Gauge
Railway from Mombasa to Nairobi and Procurement and Instaliation of Facilities,
Locomotive and Rolling Stock was the fiaancial bid quoted by TSDVAPECIEDON.

viii). On 4ft June, 2014, we (TEAlzI) were ir:formed by KRC that it had signed a contoact with
the purported consortium in the name of TSDVAPECIEDON on 3'd Jrine, 20i4 and that it
had sent notification to that effect to TEAM. The contract was signed illegaily because in
the actual sense, TEAM was not properly notified. KRC alleges that it notified TEAM by
way of an e-mail that was supposedly received 6 hours 58 minutes before the said email
was actually sent.

COMMTTTE,F" OBSERVATIONS

The Comrniftee observed that:-

D. The Tender was awarded in total disregard of the recommendations of the public
fnvestnents Committee through its Report on the Procurement and Financing of the
Construction of the Standard Gauge Railway from Mombasa to Nairobi (Phase 1) Iaid
before The National Assembly on 30th April, 2014. Which recommended that; "the
Govemment should competitively procure an independent supervision consulta_nt so as to
assure cost effective, adherence to specifications, quality guarantee and value for
'moneys"

ii). Kenya Railways Colporation floated Section 43 of the Public Procurement and Disposal
Act, 2005 which requires a procr.ring entity to conduct proper due diligence on the
existence of unethical and improper business practices and conflict of interest, which
KRC failed to adhere to. The Tender for the consultancy services, having been awarded
to a sister comparly to the main contractor ciearly vioiated the requirement of
independence between the supgrvisor and the contractgl,

iii)- APECIEDON may have been privy to some critical information that the rest of the
bidders were not privy to, and accordingly had an unfair advantage over the other
bidders, a matter that contravenes Article 227 of the Constitution of Kenya.

ir). The main contractor (CRBC) and the only firm in the Consortium having experience in
major railway projects (TSDI) are both Chinese State owned entities and thus a clear
indication thgt such arrangement will clearly compromise the independence of
supervision. There is a clear, real and present t}reat that the construction of the SGR wiII

4



suffer lack of a truly independent supervision especially in terms of quality guarantee and

adherence to quality specifications.

v). TSDI has a shared interest with CRBC which would defi.nitely compromise the objective

and impartial exercise of its firnctions. It is unlikely that TSDI will guard against huge

cost overruns, costly delays, failed procuremenl provide forward-looking risk

management or apply clear, transparent and internationaliy accepted principles to ensure

that Kenyans getvalue for money for their inveshent.

vi). The contuact awarded to CRBC for the construction of the railway line appears to be an

EPC @ngineering-Procurement Contract); essentially implying that the execution of the

design is also assigned to the Contractor (CRBC). ln the absence of an independent

consultant, the standard may endanger the life cycle of the project, limit choices available

and force Kenya to always procure locomotives and rolling stock from China.

vii). AIEC and EDON are both Kenyan companis5 tasked with the mandate of performing

apparently 60% of the contact despite the fact that they have never supervised railway

projects in Kenya or anywhere in the world.

viii). KRC may have lowered some mandatory and crucial technical requirements in the

Tender document by way of an addendum to suit the Consortium. The RFP had a

mandatory requirement that the bidders must demonstate that they have experience in
similar regions/geographical areas and demonsfoate experience in undertaking the

responsibility: However, by an addendum dated 19ft August, 2013 KRC removed the

requirement for this crucia1 qualification in these words: "considering the size of project

we feel it is difficult to find a consultant with similar project experience in identical

geographical area; therefore we kindly request to relax this-"

ix). The Tender was awarded to a consortium that never submitted a bid or participated in the

tender process. The Consortium did not bid as consortium; instead, it is a creature that

materialized sometime in between the opening of the financial offers and the signing of
the contract. The opening of the tenders submitted at KRC headquarters in Nairobi on

iOe October 20|3,APEC presented. an offer in association with TIIE STAR RAILWAY

DESIGN INSTiTUTE GROU? OF CHINA and EDON was not part of the association.

The Third Railway Survey and Design Institute Group Corporation (TSDD did not even

appear as a bidder. EDON too did not appear whether alone or with any other

organization.

x). The Tender was awarded in total disregard of the recommendations by two committees of
Parliament. The Public Investments Corrmittee, through its report dubbed "Report on the

,:

t
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Procurement aad Financing of the Constr'uction of the Standard Gauge Railway from
Mombasa to Nairobi (Phase 1) laid before Parliament on 306 April, 2014 recommend.ed
at paragrapb 7.3 (pug" 80) that, "the Government should competitively procure an
independent supervision consultant so as to assure cost effective, adherence to
specifications, quality guarantee and value for moneys". The Departrnental Committee on
flansport, Public Works and Housing on the statement sought by Hon. Hezron Awiti on
the Tendering and construction of the SGR from Mombasa to Malaba in a report
presented on February, 2Ol4 also recommended at page aa Gta:zigraph 4.3) tha! "the
procurement of the independent consultant should be speeded up to facilitate early review
and the proper configuration of the various proponents of the project.

xi). The Tender for the consultancy services, having been awarded to a sister company to the
main g6ntractor clearly violated the requirement of independence between the supervisor
and the contractor.

Railways Corporation floated Section 43 of the Public Procurement and Disposal Act,
2005 which requires a procuring entity to conduct proper due diligence on the existence
of unethical and improper business practices and conflict of interest, which KRC failed to
adhere to. The Tender for the consultancy services, having been awarded to a sister
company to the main contractor clearly violated the requirement of independence
between the supervisor and the contractor.

The whole project of the construction of the SGR may suffer lack of independent
supervision, especially in terms of cost-effectiveness, adherence to international standard.
specifications, qualily guarantee and value for taxpayers' money due to conflict of
interest between the contractor and the consultant/supervisor-

MINUTE No. 62 5 I 20 I 4 : AD JOIIRNMENT.

.,1 The Chair adjourned the eetr utes past Four O'ciock

xii).

xiii).

Date.-- --**\t*\*(.q'
no ).
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OF TIIE TH F' TIIE
COMMITTEE IMLD ON TTJESDAY 26TH AUGUST 2014 IN COMIVtrTTEE ROOM

7. MAIN PARLIAMENT BUILDINGS AT 3:00 P.M.

PRESENT:

1. Hon. Adan Keynan, CBS,M.P. - Chairperson

2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson

3. Hon. Paul Otuoma, M.P.- Ag Chairperson
4. Hon. Sammy Mwait4 M.P.

5. Hon. Korei Ole Lemein, M.P.

6. Hon. John M. Nyaga, M.P.

7. Hon. Onesmus Njuki, M.P.

8. Hon. Eng. John Kiragu, M.P.

9. Hon. Cornelly Serem, M.P.

10. Hon. JohanaNgeno, M.P.

1 1. Hon. Beatrice Nyaga" M.P.

12. Hon. Bare Shill, M.P

13. Hon. Dr. Oburu Oginga, M.P.
14. Hon. Irungu Kang'at4 M.P.

15. Hon. Mary Keraa Sally, M.P.
16. Hon. John Aluoch Olago, M.P.

17. Hon. Njogu Baru4 M.P.

18. Hon. Wafula Wamunyinyi, M.P.

19. Hon. Francis Nyenze Mwanzia, M.P.

20. Hon. Chrisanthus Wamalw4 M.P.

ABSENT WITH APOLOGY

l. Hon. Adan M. Noor, M.P.

2. Hon. MithikaLinturi, M.P.

3. Hon. Bernard Munyoki Kitungi, M.P

4. Hon. Major (Rtd) John Waluke, M.P

5. Hon. Ogutu John Omondi, M.P.

6. Hon. Abdullswamad Sherifl M.P.

7. Hon. Mwadeghu Thomas, M.P.

IN _ ATTEIIDANCE:

NATION AL ASSEMBLY

1. Mr. Nicholas Emejen

2. Mr. Abdullahi Aden

3. Ms Rose Wanjohi

4. Mr. Phillip Lekarkar

5. Mr. Salem Lorot
6. Mr. Eric Ososi

Principal Clerk Assistant I
Clerk Assistant I
Clerk Assistant II
Clerk Assistant III
Legal Counsel

Research Officer Ill
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I(ENYA NATIONAI AI]DIT OFFICE:

1. Mr. Obed K. Chweya - Senior Manager

2. Mr. Charles N.Nyanyuki - Ag. Director

INSPECTORATE OF STATE CORPORATIONS

Mr. Davidson D.W Sifuma - Assistant Inspector General

MINUTE.NO 559 i2014: PRELIMINARIES:

The meeting was called to order at 3:28 p.m. by the Ag Chairperson Hon Paul Otuoma and

followed by a word of prayer by Hon. Wafula Wamunyinyi, M.P.

I/flNUTE NO.s60/2014: EVIDENCE BY PUBLIC PROCUREMENT OVERSIGHT
AUTHORITY:

The Director General, Public Procurement Oversight Authority Mr. M. Juma
accompanied by Mr. Romanus Ochieng Manager audit, Mr. Peter K. Ndungu Manager
Compliance and Mr. H.O Moti, Senior Compliance Officer appeared before the
Committee to respond to the procurement processes of provision of consultancy services

for design, review and construction supervision of S.G.R and of Kenya Pipeline
Corporation Line I capacity enhancement project.

MINUTE NO s61/2014: EVIDENCE FOR CONSULTANCY SERVICES FOR SGR

The Director General Public Procurement Oversight Authority (P.P.O.A) informed the

Committee that

(i) Kenya Railways Corporation adhering to P.P.O.A circular no 412009 submifted its
report on procurement of provision of consultancy services for design, review and

construction supervision for the construction of SGR from Mombasa to Nairobi
funded by the Government of Kenya on July 9'h 2014.

(ii) On the question of whether the procurement was done in accordance with the

procurement law, the Director General informed the Committee that as per their
quarterly report, Kenya Railways Corporation used open tender method to advertise

for Request for Proposal for consultancy in the dailies as prescribed in the Public
Procurement and Disposal Act (P.P.D.A) 2005. P.P.O.A also conduct procurement

assessments during site visits and confirm that certain mandatory requirements which
organizations need to follow are done.

Nine candidates participated and three were responsive to the conditions of the tender

after prelimirury, technical and financial evaluation processes and they were

TSDI/APECIEDON consortium (USD 41,184,638); Team Engineering (USD
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73,922,750) and Korea Railway Network (USD 82,277,096)- TSDVAPEC/EDON

consortium were awarded the tender at the total cost of USD 41,784,638 as the bidder

with the highest combined scores in both technical and financial evaluation, in line

with Section 82(5) of the P.P.D.A.

The law forbids P.P.O.A to do the adverts for the tender and also to sit in the panel to

monitor the valuation of the bids. To enhance transparency, contracts of excess of 5 0

million require independent consultants to review them. The Institution of Engineers

of Kenya who were appointed as observers as per regulation 12(8) PPDA (2006) and

regulations 4 of P.P.D.A (2013) reported to P.P.O.A that they were satisfied with the

way the Technical and Financial proposals were evaluated and that they supported

the decision to award the tender to the lowest evaluated bidder.

P.P.O.A opines that the conduct of the subject procurement satisfied the thresholds

prescribed in the various procurement legislations

(iiD On the question of whether there was value for money in the procurement, the

Director General informed the Committee that the use of both technical and financial

specifications in tender documents is intended to arrive at a value for money result.

The specifications are then subjected to a wide market to allow for sufficient

competition amongst potential bidders which increases chances of getting market

prices.

K.R.C awarded TSDVAPEC/EDON consortium the tender as they had the highest

combined score after considering both the technical (guaranteeing quality) and

financial (guaranteeing an economical price). TSDVAPECIEDON Consortium had

the highest technical score (62.02%) and the lowest financial value (USD 41,184,638)

of the three responsive bidders. The second bid's financial quote was USD

46,092,458 or 3,541,878,868 (in Kenya shillings) higher than the financial quote of
the winning bid.

(ir) On the question of whether there was a conflict of interest, the Director General

informed the Committee that Section 43 of the P.P-D.A sets out instances when

conflict of interest may arise in a procurement process. The Authority is aware that

SASAC (a Chinese government entity) supervises both TSDI (part of the consultancy

team) and C,R.B.C (the contractor) of S.G.R.

The P.P.O.A has not received complaints regarding any form of conflict of interest

which may taint the procurement process and should the Authority receive such a

report, it would investigate according to its mandate.

3
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The Committee made the following observations

(i) That P.P.O.A did not have the budgetary provisions from Kenya Railway for the

S.G.R project and wondered how they were able to review how the winning bid
represented value for money.

(ii) That it appeared as if the Authority only reviewed the procurement processes of the

organizations which fall under their preview, when concerns were raised.

(iii) Although the authority was aware that SASAC supervises both TSDI and CRBC, they
did not deem this to be a conflict of interest.

The Committee after deliberations resolved that P.P.O.A gives them by Thursday 4th

S eptember 20 I 4, the following reports

(i)
(ii)

The relationship between SASAC and TSDI
The budgetary provisions for the S.G.R project by Kenya Railway Corporation.

MINUTE NO 56212014: EWDENCE FOR KENYA PIPELINE CORPORATION LINE
1 CAPACITY ENHANCEMENT PROJECT:

The Director General Public Procurement Oversight Authority (P.P.O.A) informed the
Committee that

(i) P.P.O.A acting under its mandate under Section 49 and 1 0 1 of the Public
Procurement and Disposal Act (P.P.D.A)2005 requested a response from Kenya

Pipeline Corporation on issues raised by the complainant( IWs Rich Productions
Limited) and documentary evidence of various documents related to the

Expression of Interest (EOI)

(ii) 'fhe Authority requested KPC twice to respond to the issues raised including a

demonstration on the actions KPC would undertake to address the anomalies cited
and ensure that the subject EOI is processed in accordance with the conditions
prescribed in the EOI document and within the confines of the P.P.D.A (2006)

(iii) KPC confirmed that they had so far cornplied with allthe requirements of P.P.D.A
(2005) and the project consultant was finalizing on the tender documents (RFP) to

be issued to the prequalified firm. The replacing of the Line 1 was because the

current line had exceeded its lifespan (25 yrs), the maintenance costs were
extremely high and was posing a health hazard because of the numerous pipe

bursts.

(iv) KPC's Quarterly report on the subject tender as per P.P.O.A circular No. 4/2009

on Procurement Planning and Reporting requirements is expected on 14ft October
2014.
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(v) IlVs Rich hoductions Limited filed a judicial review of the EOI. The case was

dismissed because of material non-disclosure by the petitioner and the court's

view that it was a brief case company with neither the requisite experience nor

financial capacity to tender for the construction of the pipeline.

(vi) There were two adminishative reviews by the Adminishative Review Board

(A.R.B) by tWs Kalpataru Power Transmission Limited and iWs China Peholeum

Engineering & Construction Corporation challenging the award of the tender to

the successful bidder, but both cases were dismissed for absence of proof of
neither breach of any of the provisions of the Act or the Regulations nor of the

article 227 ofthe Constitution

(vii) Taking into account the A.R.B's decision and the High Court's judgment, no parly

has raised any further queries in relation to the tender. P.P.O.A cannot investigate

once a case is concluded by A.R.B

The Committee made the following observation

(i) Although P.P.O.A cited section 114(1) part 7 of the P.P.D.A as preventing them

investigating a matter which has appeared and been concluded before the A.R.B,

the section does not bar them from taking the matter to court for review. The

section is also quiet on whether P.P.O.A can investigate a matter that has not been

canvassed or tackled in the A.R.B.

The Committee deliberated and resolved that P.P.O.A will provide them by Thursday 4th

September 2014 with the following

(i) A report on the section in P.P.D.A used by P.P.O.A not to investigate or prosecute

the matter further once it's appeared before A.R.B.
(ii) A report on the issues that P.P.O.A raised via correspondence with KPC on two

occasions 14th June 2013 and 23'd August 2013.

MINUTE NO 563/2014 ADJOURNMENT:

There being no other business the meeting was adjourned at Six O'clock.

SIGNED
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MINUTES OF' THE 133RD SITTTNG OF TITE PIIBLIC INVESTMENTS
ST

BUILDINGS AT 10:00

PRESENT
1. Hon. Adan Keynan, CBS, MP - Chairperson

2. Hon. Sammy Mwaita, MP

3. Hon. Serem Cornelly, MP

4. Hon. Ole Lemein, Korei, MP
5. Hon. Noor, Adan Mohammed, MP
6. Hon. Nyaga, Beatrice Nkatha, MP
1. Hon. Nyaga, John Muchiri, MP
8. Hon. Njuki, Onesmus Muthomi, MP
9. Hon. Eng. John Kiragu, MP
10.Hon. Nassir, Abdullswamad Sheriff, MP
11.Hon. Nyongesa, Otuoma Paul, MP

12.Hon. Aluoch, John Olago, MP
13.Hon. Nyenze, Francis Mwanzia, MP
14. Hon. Dr. Oburu Oginga, MP
15.Hon. Omondi John Ogutu, MP
16. Hon. Wafula Wamunyinyi, MP
17.Hon. Koyi, John Waluke, MP
18.Hon. Keraa, Mary Sally, MP
19. Hon. Kitungi, Benard Munyoki, MP
20.Hon. Wakhungu Chrisantus Wamalwa, MP

ABSENT WITH APOLOGY
l. Hon. Ichung'wah, Antony Kimani, MP

2. Hon. Shill, Elias Bare, MP
3. Hon. Linturi, Franklin Mithika, MP
4. Hon. Barua, Ejidius Njogu, MP
5. Hon. Kipyegon, Johana Ngeno, MP
6. Hon. Kang'ata,Irungu, MP
7. Hon. Mwadeghu, Thomas Ludindi, MP

- Vice Chairperson

CO
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IN-ATTENDANCE
ASSEMBLY

1. Xdr. Nicholas Emejen

2.Ivk.Aden Abdullahi
3. Ms. Rose Wanjohi
4. \ft. Philip Lekarkar
5. AIr. Salem Lorot
6. i\lr. Eric Ososi

Principal Clerk Assistant I
Clerk Assistant I
Clerk Assistant II
Clerk Assistant III
Legal Counsel

Research Officer III

KET.TYA NATIONAL A
lzlr. Obed K. Chweya Senior Manager, Audit

NATIONAL TREASURY

Mr. John Munge Accountant I

ORATE OF STATE CORPO

Ms Joyce Wesonga Assistant Inspector General

MINUTE NO. 554/20 4: PRELIMINARIES

The Chairperson called the meeting to order at Twenty Minutes past Ten O'clock and a

word of prayer was said by Hon. Dr. Oburu Oginga, MP.

MINUTE 555/2014: EVIDENCE BY EDON CONSULT ANTS INTERNATIONAL
LTD.

The Managing Director Edon Consultants International Limited Architect
Jeremiah Ndong accompanied by Director Architect Tobias Okoth appeared before
the Committee to give evidence on the Procurement of the independent supervision
consultants for the Standard Gauge Railway (SGR).

The Managing Director Edon Consultants International Limited informed the Committee
that:-

(i) Edon Consultants International Ltd. was established in 7982 as a sole
proprietorship in Kenya under Arch. Jeremiah Ndong. The firm later expanded and
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opened offices in Uganda, South Sudan and Namibia

(ii) The Company initially ignored the Request for Proposals for Consultancy Services

for Design, Review and Construction Supervision for the Standard Gauge Railway

because it looked like a purely Engineering Project. The directors did not attend the

pre-bid conference.

(iii) After the pre-bid conference held on 22"d August 2013, Edon was requested APEC

to form a Consortium after noticing that there was need for Architectural input in
the Request for Proposals. IWs Edon established that APEC had previously worked

with Third Railway Survey and Design Institute (TSDI) Group of China in the

Kenya Railways Nairobi-JKIA commuter railway bid.

(iv) iWs Edon subsequently held discussions with APEC and TSDI of China and

proceeded to form TSDI-APEC-EDON Consortium which prepared a Technical

and Financial Bid for SGR project. The three consortium members (TSDI, APEC

and EDON) signed a Framework Agreement (MoU) for a Joint Venture Partnership

which was submitted with the Request for Proposal.

(") The Consortium received a notification of award dated i5m May, 2Ol4 informing

that they had won the tender. After notifying the Client of acceptance, the

Consortium members signed a Firm Consortium Agreement. In the Agreement,

TSDI produces the Team Leader while APEC and Edon Consultants each

produces a Deputy Team Leader.

(vi) The Contract Agreement between the Client, Kenya Railways Corporation and
rd

the Consortium was signed on 3 June 2014, with each of the individual
consortium member having produced a team of experts for the supervision contract.

(vii) EDON as a member of the team was particularly aiming at gaining experience in
this first phase of 485 km in order to position itself to bid from a position of
experience for future phases and build capacity for the future.

(viii) In line with the Request for Proposal objective to strengthen locai capacity and

knowledge transfer, the consortium overall staff is constituted by 60% Kenyan

Nationals and 40o/o Chinese.

J
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NO.556 12014: CO

The Committee observed that:-

(i) tn the Consortium Agreement, Edon Consultants International Ltd is assigned the

mandate of design review and supervision construction for the building woks of
the 33 Railway Stations and is represented in the Design Review Team and the

Management of the contract through one deputy team leader,l\k. JeremiahNdong.

(ii) Third Railway Survey and Design Institute (TSDI) Group of China, the lead

Company in the Consortium providing consultancy services for Design Review
and Construction Supervision for the SGR project, has a close organisational
relationship with China Roads and Bridge Corporation (CRBC) which is
undertaking the construction of SGR. This amounts to conflict of interest.

(iii) TSDI-APEC-EDON Consortium submitted a financial bid of US$ 41,184,638 for
the consultancy and supervision contract without full information of the size and

scope works to be carried out.

(iv) Kenyan engineers are not included in the key and critical areas of the project to
enable capacity building and transfer of skills to local engineers. ln all key areas

they deputise lead engineers who are foreigners.

(") EDON are the lead architects in the consortium for design review of the Standard

Gauge Railway

MINIITE NO 557/20L4: ADJOURNMENT

There being no other business the Chairperson adjourned the Meeting at Twenty Eight
Minutes past Eleven O'clock.

"[rSign .t-
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MINUTES OF TIIE 132ND SITTING OF TIIE PIIBLIC II\I\IESTMENTS
COMMITTEE IIELD ON WEDNESDAY 2OTH AUGUST IN COMMITTEE ROOM
7. MAIN PARLIAMENT BUILDING AT 3:00 P.M.

PRESENT:

1. Hon. Adan Keynan, CBS,M.P. - Chairperson
2. Hon. Sammy Mwaita, M.P.
3. Hon. Korei Ole Lemein, M.P.
4. Hon. John M. Nyaga, M.P.
5. Hon. Onesmus Njuki, M.P.
6. Hon. Eng. John Kiragu, M.P.
7. Hon. Cornelly Serem, M.P.
8. Hon. Johana Ngeno, M.P.

9. Hon. Beatrice Nyaga, M.P.
10. Hon. Dr. Oburu Oginga, M.P.
11. Hon. Irungu Kang'ata, M.P.
12. Hon. Abdullswamad Sheriff, M.P.
13. Hon. Paul Otuoma, M.P.

14. Hon. Bernard Munyoki Kitungi, M.P.

15. Hon. Mary Keraa Sally, M.P.
16. Hon. John Aluoch Olago, M.P.

17. Hon. Ogutu John Omondi, M.P
18. Hon. Njogu Barua, M.P.
19. Hon. Wafula Wamunyinyi, M.P.
20. Hon. Francis Nyenze Mwanzia, M.P.
21. Hon. Major (Rtd) John Waluke, M.P.

ABSENT WITH APOLOGY

1. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
2. Hon. Adan M. Noor, M.P.
3. Hon. Mithika Linturi, M.P.
4. Hon. Bare Shill, M.P.
5. Hon. Mwadeghu Thomas, M.P.

6. Hon. Chrisanthus Wamalwa, M.P.

IN _ ATTENDANCE:

NATIONAL ASSEMBLY

1. Mr. AbdullahiAden
2. Ms Rose Wanjohi
3. Mr. Phillip Lekarkar

Clerk Assistant I
Clerk Assistant II
Clerk Assistant III
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4. Itz[r. Salem Lorot
5. Iv{r. Eric Ososi

NATION

1. Iv{r. Obed K. Chweya

2. IW. Boniface Muli

Legal Counsel

Research Officer III

Senior Manager

Manager

INPECTORATE OF ATE CORPORATION:

Ms. Joyce Wesonga Senior Assistant Inspector General

TREASURY:

John Munge - Accountant I

MINUTE NO 550/20 14: PRELIMINARIES:

The meeting was called to order at 3:19 p.m. by the Ag Chairperson Hon Paul Otuoma and

followed by a word of prayer by Hon. Korei Ole Lemein, M.P.

55112014: EVIDENCE B

The Managing Director, APEC Consortium Limited Eng. J.M Karanja accompanied by

Ms. Gladys Kange, General Manager Business Development; Eng M.H Kiarie, Director
Business Development ; Mr. Mugo Kimani Director D.D & S.P and Eng. J.M l\{wangi,
Director/ Chair appeared before the Committee to give evidence on procurement of the

independent supervision consultants for the Standard Gauge Railway.

MINUTE NO 552/2014: EVIDENCE:

l'he Commiltee heard that

(i) APEC Consofiium Limited, Consulting Engineers, an indigenous Kenya

Company was founded in 1995 and incorporated in 1996 as Aviation Project

Engineering Company Limited. Ln2002, APEC was incorporated under the same

directorship to serve from a broader perspective.

(ii) It provides consultancy services in feasibility studies, preliminary and detailed

engineering design, planning & organization, execution and project management

in Roads and Highways, Airport Infrastructure and Planning, buildings, waste

water management, water supply & sanitation, environmental management, social

development, technical, performance and financial audits.

(iiD APEC provides engineering consultancy services in Kenya and African region e.g

Sudan and Uganda.

(iv) APEC has deliberately associated in almost all of its projects with international
consulting firms including TSDI. Locally they are associated with colleague

consulting firms for complementary of strengths including EDON architects.

2



(v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

To answer the SGR advert for the design review and construction supervision
placed on 20tr July, APEC sought to join Rites of India, Systra of France, Yooshin
of Korea to participate jointly in the preparation of the Proposal. At the Pre-bid
conference, emphasis was placed on Chinese Class 1 Standards for some key
personnel and the team did not have.

APEC approached TSDI of China, with whom they had collaborated on a

previous project and Ms EDON who have experience on architectural works both

locally and intemationally.

The consortium comprises of TSDI whose broad experience includes building
60,000 kms of railway line, APEC's market leadership in civil engineering and

EDON's market leadership in architectural fields. APEC and EDON are well
versed and experienced in contract administration and documentation, areas in
SGR project including Track and Rolling stock to ensure quality is not
compromised.

The consortium presented a financial proposal with a pricing regime informed by
opportunities to be availed by the successful completion of the SGR project, high
proportion of local staff, stiff competition due to high interest during the pre-did

conference, pecking order ofthe staffin he project and engagement ofkey and

experienced expefis e.g. senior former Kenya railway staff.

To date two and a half months into the contract, the various teams of experts have

been mobilized and working. The planning and site appreciation works are

ongoing in accordance with the Construction Programme as produced by the EPC

contractor.

This procurement process of the consultant for the design review and construction

supervision of the SGR project including Rolling Stocks Management followed
every aspect of the procedure set out in the Instructions to the Bidders and the

stipulations of the Public Procurement Oversight Authority guidelines.

The Consortium 's id won as the lowest evaluated bidder at a price of USD
41,1 84,63 8 and a combined score of 92.02 %.

TSDI as the Lead Firm produces the Team Leader while APEC and EDON
produces a Project Coordinator and Two Deputies to the Team Leader. AII
decisions from the consortium are arrived after consultations and are signed

jointly by the team leader and one of his deputies. The consortium's railway
engineers mainly former Kenya Railway staff will check the design review before
getting the Kenya Railways to make the approvals.

In construction supervision, TSDI will only provide a resident engineer and

materials engineer during Supervision of the works, while APEi-EDON because

of knowledge of local conditions will provide Assistant Resident Engineer and

Assistant Materials Engineer and all the other Technical supervision staff.

It because of lack of intemal capacity for Kenya Railways which led them to
procure the consortium as independent consultants.

At the time of tendering, APEC was not aware of the relationship between TSDI
and China Road and Bridge Corporation, but they are aware that all Chinese firms
are govemment parastals.

3
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(xvi) They are governed by a code of ethics as outlined in Cap 525. Though it appeared

like a conflict of interest for the consultant and the construction contract to report
to be supervised by the same institution SASAC, this conflict was judged to be or
not by the client.

(xvii) The consortium has 60%o local content and 40 % Chinese content. The RFP
required the top cadre of the engineers to be Chinese, while the field supervisors
are Kenyans. They do not have a lead role because they do not have resident
engineers with the capacity to implement the main part of the project.

(xviii) So far the consortium's input has been that they have visited ever site, reviewed
the design and construction to ensure it's acceptable for instance the client's
preliminary drawings excluded adequate parking and access to the main roads to
ensure the commuter's connectivity.

(xix) Training will be carried out on the Kenyans to ensure that APEC can
competitively bid for future contracts even against the Chinese.

The Committee made the following observations

(D That APEC bidded and were awarded a contract for consultancy services which
had already been provided for in the main contract i.e. under the civil works
poftion of the contract and under the rolling stock supplies portion of the contract.
It appeared that Kenya Railways did not disciose all information to them
concerning the main contract.

(ii) That as depufy team leaders, APEC would be overruled by the TSDI team leader
because they did not have the technical capacity.

(iii) It will be a challenge to build capacity locally since the Chinese engineers and

technicians would be seconded and supervised by SASAC who can even replace
the team leaders in both TSDI and CRBC.

The Committee resolved that if after further interrogation of the evidence, they required
further evidenoe they would invite the management of APEC to appear beibre thern again

12014: ADJO

There being other business was adjourned at Five utes past Five O'clock.

Signed Date:

Chairperson
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MINUTES OF TITE', 131ST SITTING OF. TIIE PI]BLIC II\IYESTMENTS
COMMTITEE ITELD ON TIIIIRSDAY JT]LY 1 6rH zo14 TN THE coMMrrrEE

"I
n_r.

ROOM 7, MAIN PARLIAI/ENT BUILDINGS AT 10:00 A.M:

PRESENT:

1. Hon. Adan Keynan, M.P. - Chairperson
2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
3. Hon. Francis Nyenze Mwanzi4 M.P.

4. Hon. Cornelly Serem, M.P
5. Hon. Korei Ole Lemein, M.P.

6. Hon. Beatrice Nyaga, M.P.

7. Hon. Irungu Kang'ata, M.P
8. Hon. Onesmus Njuki, M.P
9. Hon. Abdullswamad Sherifl M.P

10. Hon. Adan M. Noor, M.P.

11. Hon. Paul Otuomq M.P.

12. Hon. Mithika Linturi, M.P

13. Hon. Mary Keraa Sally,.M.P

14. Hon. JohanaNgeno, M.P

15. Hon. Sammy Mwaita, M.P
16. Hon. Njogu Barua, M.P.

17. Hon. John M. Nyaga, M.P
18. Hon. Major (Rtd) John Waluke, M.P.

i9. Hon. Dr. Oburu Oginga, M.P

20. Hon. John Aluoch Olago, M.P.

21. Hon. Ogutu John Omondi, M.P

22.Hon. Wafula Wamunyinyi, M.P.

23. Hon. Chrisanthus Wamalwa, M.P

ABSENT WITH APOLOGY

1. Hon. Bernard Munyoki Kitungi, M.P
2. Hon. Eng. John Kiragu, M.P
3. Hon. Bare Shill, M.P

4. Hon. Mwadeghu Thomas, M.P

IN _ ATTENDANCE:

NATIONAL ASSEMBLY

1. Mr. Nicholas Emejen

2. Mr. Aden Kenan

3. Ms Rose Wanjohi

Principal Clerk Assistant I
Clerk Assistant I

Clerk Assistant II



4. Mr. Phillip Lekarkar Clerk Assistant III

KENYA NATIONAL AUDIT OFFICE:

1. Mr. Obed K. Chweya

2. Mr. Boniface K. Mulli
Senior Manager

Manager

INSPECTORATE OF STATE CORPORATIONS:

Ms. Joyce Wesonga Assistant Inspector General

TIIE NATIONAL TREAS{IRY

Mr. John Munge Accountant I

MINUTE NO 546/2 014: PRELIMINARIES

The meeting was called to order at 10:05 a.m by the Chairperson followed by a word of
prayer by Hon. Beatrice Nyaga M.P.

MINUTE NO 54712014: EWDENCE BY MINISTRY OF TRANSPORT AND
INFRASTUCTURE:

The Cabinet Secretary, Ministry of Transport and Infrastructure, Eng. Michael Kamau
accompanied by Mr. Nduva Muli, Principal Secretary Ministry of Transport and

Infrastructurel Mr. A. K. Maina, Managing Director, Kenya Railways Corporation;
Eng. G.M Arasa, Ministry of Transport and Inliastructure; T.Y Tarus, Ministry of
Transport and Infrastructure; D.G Hunda, Ministry of Transport and Infrastructure;
Ms. Lucy Njoroge, PLM and Mr. David Njogu, Legal Officer appeared before the

Committee to give evidence on the procurement of consultancy services for design
review and construction supervision for Mombasa-Nairobi SGR project.

0 4: REPORT ON PROCUREMENT OF T
SERVICES FOR MOMBASA-NAIROBI SGR PROJECT:

The Cabinet Secretary, Ministry of Transport and Infrastructure informed the Committee
that:-

Under Kenya Railways Corporation Act (CAP 397), the KRC is mandated to

develop and operate railways and inland waterways transport services in Kenya.

The Corporation is in the process of developing high capacity, high speed

Standard Gauge Railway from the port of Mombasa to Nairobi. The project is
expected to shift freight from roads to rail reducing rapid roads damage, provide

safe and rapid intercity passenger transport.

T
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(ii)

(iii)

(iv)

(r)

(vi)

(vii)

(viii)

(ix)

(*)

(xi)

The Corporation has engaged China Road & Bridge Corporation in a design-built

contract where the China Road & Bridge Corporation delivers civil works, track

works and procurement and installation of associated facilities, and the

procurement of locomotives and rolling stock.

The supervising Consultant being hired is to review and approve designs and

supervise construction of Mombasa- Nairobi Standard Gauge Railway on behalf
of the Corporation by ensuring procurement of civil works and materials under the

project are undertaken efficiently, in best practices and in compliance with set

standards and specifications. The Consultants should ensure the on-the job

training and hansfer of know-how, engineering, and project management

experience to the Employer's project staff.

The procurement of the consultant was through an open international tender which
involved evaluations at the technical and financial levels. The bidders were

required to bid as per the specifications and out of the original26 bidders, three

qualified for the technical evaluation namely; Team Engineering;

TSDVAPECIEDON and Korea Rail Network Authority.
The Expert/consultant is required to be available throughout the project and they

shall appoint an expert team as per the tender specifications.

TSDVAPEC/EDON scored highest in the Technical evaluation and in lowest bid
amount of USD 41,184,638. They were one of the two firms to extend their bid
validity period to accommodate the loan agreement negotiations between GOK
and EXIM Bank of China.

The KRC Tender Committee awarded TSDI/APECIEDON the tender for
consultancy services on 15th May 20l4.The meeting was attended by two
independent observers.

TSDVAPECTEDON is a consortium of three firms, The Third Survey Design

Institute Group Corporation (TSDI) which is a government enterprise owed by the

People's Republic of China and has supervised the construction of SGR in

Ethiopia; APEC Consortium Limited which is a locally registered engineering

firm dealing with general planning, engineering design and project management

of infrastructure e.g. Thika Super highway and EDON Consultants Intemational

Ltd a locally registered architectural Company which provides building consulting

and project management services. It has undertaken projects in Namibia, Uganda

and Kenya.

The contract is a EPS contract which cannot be extended or revaluated nor are

cost escalations envisaged.

Kenya Railways has oversight role over the project and the GOK can do an audit

of the project thus ensuring quality and value for money.

The financing of the SGR supervision consultant is part of the GOK contribution

which was a condition for accessing the Ioan from EXIM Bank of China. The

amount is being financed through the Railway Development Levy Fund

established in2013 and the consultancy was factored in KRC budget on a pro-rata

basis over several financial years.



The Committee made the following observations:-

(i) In the attendance register provided, TSDI/APECIEDON did not tender as a

consortium, in some instances APEC tendered in a consortium with other while

TSDI bided alone.

(ii) The tender documents did not have a clause baning Chinese Corporations from

bidding.
(iii) The winning bidder TSDVAPEC/EDON was a Colporation owed by the Chinese

Government and supervised by SASAC, the same Government entity which also

supervises China Road & Bridge Corporation. This appeared to be a conflict of
interest and wondered whether the Kenyan people will get value for money.

(iv) That the hiring of the consultant could be seen as being imprudent, contemptuous

and not taking into consideration value for money of the project AND Committee

recommendations that an independent consultant be hired.

The Committee resolved to invite TSDI; APEC; EDON; Korea Rail Network Authority;

Team Engineering and Public Procurement Oversight Authority to appear before it to adduce

evidence on the procurement of the independent supervisory consultant.

Members expressed the view that the Cabinet Secretary and Kenya Railways ought to delay

the commencement of the consultancy services until the issues surrounding conflict of
interest and value for money in the procurement of the consultant are resolved.

MINUTE NO 549/2014: ADJOURNMENT:

There being no other business the meeting adjourned at Forry Minutes past Twelve O'clock.

tYSigned Date:

Cf,ffirso.t



MINUTES OF TIIE 13OTH SITTING OF THE PUBLIC II\IVESTMENTS COMX,ITTEE
IIELD ON THURSDAY 08 TII JIILY 2014 TN TI{8, COMMITTEE ROOM 7. MAIN
PARLIAMENT BUILDINGS AT 12:30 P.M:

PRESENT:

1. Hon. Adan Keynan, M.P. - Chairperson
2. Hon. Kimani Ichung'wah, M.P. -Vice Chairperson
3. Hon. Francis Nyenze Mwanzia, M.P.

4. Hon. Sammy Mwaita, M.P
5. Hon. Njogu Barua, M.P.
6. Hon. Mwadeghu Thomas, M.P
7. Hon. Bare Shill, M.P
8. Hon. John M. Nyaga, M.P
9. Hon. Eng. John Kiragu, M.P
10. Hon. Major (Rtd) John Waluke, M.P.

11. Hon. Dr. Oburu Oginga, M.P
12. Hon. John Aluoch Olago, M.P.
13. Hon. Ogutu John Omondi, M.P
14. Hon. Wafirla Wamunyinyi, M.P.
15. Hon. Chrisanthus Wamalwa, M.P

ABSENT WITH APOLOGY

1. Hon. Comelly Serem, M.P
2. Hon. Korei Ole Lemein, M.P.

3. Hon. Beahice Nyaga, M.P.
4. Hon. Irungu Kang'ata, M.P
5. Hon. Onesmus Njuki, M.P

6. Hon."Abdullswamad Sheriff, M.P

1. Hon. Adan M. Noor, M.P.
8. Hon. Paul Otuoma, M.P.

9. Hon. Mithika Linturi, M.P
10. Hon. Johana Ngeno, M.
11. Hon. Bernard Munyoki Kitungi, M.P

12. Hon. Mary Keraa Sally, M.P
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IN _ ATTENDANCE:

NATIONAL ASSEMBLY

i. Mr. Nicholas Emejen

2. Mr. Aden Kenan

3. Ms Rose Wanjohi

4. lvk. Phillip Lekarkar

KENYA NATI

f . i\4r. Obed K. Chweya

2. Mr. Charles N. Nyanyuki

Principal Clerk Assistant I
Clerk Assistant I
Clerk Assistant Ii
Clerk Assistant III

FFICE

Senior Manager

Ag. Director

TREASURY

Mr. John Munge Accountant 1

MINUTE NO. 541/2014 : PRELIMINARIES

The meeting was called to order at 12:39 p.m by the Chairperson followed by a word of prayer

by Hon. Eng. Kiragu M.P.

MINUTE NO. 54212014: DECLARATION OF INTEREST

Pursuant to Standing Order No. 90, Hon. Eng. Kiragu M.P informed the Commiftee that he was a

pensioner of Kenya Railways Corporation and a former Head of Department on Research and

Dcvelopment at K.ll-.C

MINUTE NO. 543/2 4: BWDENCE BY KENYA RAILWA CORPORATION:

The Managing Director, Kenya Railways Corporation Mr. A. K- Maina accompanied by

Mr. D.G Hunda Flead of Railways Ministry of Transport and Infrastructure, A.K Matheka

G.M Finance, Eng. Maxwell Mengich Ag. GMC, Ms. Lucy Njoroge, PLM and Mr. David

Njogu Legal Officer appeared before the committee to give evidence on the procurement of
consultancy for the Standard Gauge Railway.

.544t2014 DAR,D GAUGE RAILWAY:

The Managing Director, Kenya Railways Corporation informed the Committee that:-



I
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(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Under Kenya Railways Corporation Act (CAP 397), the I(RC is mandated to develop

and operate railways and inland waterways transport services in Kenya. The

Corporation is in the process of developing high capacity, high speed standard gauge

raiiway from the port of Mombasa to Nairobi. The project is expected to shift freight

from roads to rail reducing rapid roads damage, provide safe and rapid intercity

passenger transport.

The Corporation has engaged China Road & Bridge Corporation in a design-built

contract where the China Road & Bridge Corporation delivers civil works, track

works and procurement and installation of associated facilities, arrd of the

procurement of locomotives and rolling stock.

The Consultant being hired is to review and approve designs and supervise

construction of Mombasa- Nairobi Standard Gauge Railway on behalf of the

Corporation by ensuring procurement of civil works and material under the project

are undertaken effrciently, in best practices and in compliance with set standards and

specifications. The Consultants should ensure the on-the job training and transfer of
know-how, engineering, and project management experience to the Employer's

project staff.

The procurement of the consultant was an open international tender which involved

evaluations at the technical and financial levels. The bidders were required to bid as

per the specifications and out of the original 26 bidders, three qualified for the

technical evaluation namely; Team Engineering; TSDVAPEC/EDON and Korea Rail

Network Authority.

TSDVA-PECIEDON scored highest in the Technical evaluation and lowest bid

amount of USD 41,184,638. They were one of the two firms to extend theirbid
validity period to accommodate the loan agreement negotiations between GoK and

EXIM Bark of China.

The KRC Tender Committee awarded TSDVAPECIEDON on 15s May 2014 and the

meeting was attended by two independent observers.

TSDI/APECIEDON is a consortium of three firms, The Third Survey Design Institute

Group Corporation (TSDI) which is a govemment enterprise owed by People's

Republic of China and has supervised the construction of SGR in Ethiopia; APEC

Consortium Limited which is locally registered engineering firm dealing with general

planning, engineering design and project management of infrastructure e.g. Thika

Super highway and EDON Consultants International Ltd a locally registered

architectural Company which provides buiiding consulting and project management

services in Namibia, Uganda and Kenya.

The financing of the SGR supervision consultant is part of the GOK contribution

which was a condition for accessing the loan from EXIM bank of China. The amount

is being financed through Railway Development Levy Fund established in 2013 and



the consultancy was factored in KR budget on a pro-rata basis over several financial

years

The Committee made the following observations:-

(D Both CRBC ( Contractor) and TSDI (Consultant) are state owed corporations

supervised by the State --owned Assets Supervision and Administration Commission

(SASAC) who are owned by the People's republic of China and whose functions

include ensuring value addition of the investment and removal of the management of
the Corporations they are supervising. This appears to be "conflict apparent in the

face of the record".

(ii) Whether the two Corporations will deliver value to Kenyans or deliver profits to

China?

(iii) The consultant should have been hired first and that KRC should have defined who

qualifies to apply for the tender.

(iv) That the recommendations in the PIC report on SGR were ignored and if anything
goes wrong the management of KR will be held collectively and individually liable

The Committee directed as follows:-

(i)
(v)

(vi)

KRC to provide more information on SASAC, TSDI and CRBC.

KRC to show proof that the contractor and consultant do not share resources, staff
and offices

KRC to be provide a certificate proving the 60oh local content in TSDI and

APEC/EDON as legally required.

KRC to provide a list of more references of the work done by IWs APEC/EDON not
just on the Thika Super Highway.

(ii)

MINUT'E NO 545 12014: ADJOURNMEN:I'

There being no other business, the meeting was adjourned at Eighteen minutes past Four

O'clock.

Signed Date: ?il
Chairperson
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P}EF: K BC/P LLs/00911 3- 1 +-

$fr essrs. TSDI/APEC/EDON
300142 Yard 82,Xi'er Fload
-l-iaiiu 

Ciry
Tel: +02038749C1
E: m a i i : I i nwei r! o n q@ ts di q -co m

[Jear Sirs.

HE: NOTTFICATION OF AWARS OF CONTRAGT

Date: l,'l

TENDER T{O^KBC/PI.MIOOSI13.14 - COFISULTANCY SER\fICES FOFT

DESIGN HEVIEW AND CONSTRUCTION SUPERVISION FOB TI-{E

CONS"I'RI.ICTION OF A ST'ANDARD GAl'jGE BAILUTAY FROM

MOMBASA 'TO NAIROBI, KENYA ANID PROCUFIEI,TEhIT A$ID

INSTA!-LATrcT{ OF FACILITIES, LCICOMOTIVE AI{D ROLLII'IG STOCK

Re{erenca is made to tlre above tender v{here you particiPated as a hirJcier.

\{e are pleased to inforrn ycu that youi tender for the aLrove Const:it*nt.'v

Services at a tender sum of US$41,184,638 (United States Dollars Fo(y Orre

Million- One Hundred Eighty Four Thc,ttsand, Slx Hundred and Thirty Eight
Only), all taxes inclusive, has been accepted.

1. You wrll be requireri to provicle us with a Professional Liab;{ity insLrrarice in

accordance r^,rith Clause 3.a (i) of the Special Condiiions of Cor:tract.

2. -lhe Ccntract will be slgned after (14) days fronr the date of--this letter nut nui
lzrter than rhirty (30) claYs.

3. Please note that Lrfldei Section 68(3) of ihe PP & D Act (2005). r-rr: i:nntrr.rc;t is

{ornre,l until thc ralri[:er' i;ontract is enteicd into.

l(indly contirm your acceptance of this awarc! by signing the duolicate (;opY r:f ;liis
rettei and return lo tne undersigneci by [nay 22,2A14.

Yours failhtutly,

i-Lrcy Njoroge
Procurernent Manager
FOR; tu]AN G DIRECTOR

V{a accepli'reject necl at:)ove
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P. O. Box 30121- 00100, Nairobi, Keinya
T el: +254-020-2221 21 1, 22157 96
Cell: 0728-603581, 0728-603582
Fax: +254-020-3400491 2241 56
E-mail: info @ krc-co.ke
Website: www.krc.co.ke KENYA RAILWAYS

tighl on ttacl
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r:-l

/,:l\
{-'t"i}.;i

'.>!iii'::f

Date: lt/ay 1 5,2014

tu?essrs. TS DI/APEC/E DO hn

3001 42Yard B2,Xi' er Road
Tiajin City
Tel: +0203874901
E-rnai ! : Ii nwe i do nq @ tsdi s "corn
Dear Sirs,

RE: rdOT[FEeAT[CIFrl OF AWARD OF COA{TRACT

T'ENDER NO.KFIC/FLM!10O$ix3-14 - COil\ISL,LTANCY SERVECES
F'OR PESEGTS REVIEW AND COISSTRLIEflON SI-TPERVf,SEON FOR
T'F[E EONSTRUCT'IOh{ OF A ST'ANDARD GAUGE RAILWAY
FROM $UOI4EASA TO NA[ROB[, KEhIYA AhUD PROCUREEIfiENT
AIVD [flSSTALLATIOF{ OF FACEL!T'IES, LOCOftNOTIVE AND
ROLL!NG ST'OCK

Refei'ence is rnade to the above tender where you parlicipated as a bidder.

We are pleased to inform you that your tender for the above Consultancy
Services at a tender surn of US$41,'fl84,638 (Umited States Eol0ars Forty
Orne Mififom, One E{umdned EEghty Foarr Tftaousamef, SEx l"{urradred asrd

Tlrlnty, Eight Ona0y], all taxes inclusive, has been accepted.

1. You will be required to provide us with a Professional Liability lnsurance
in accordance with Clause 3.4 (i) of the Special Conditions cf Ccntract.

2. The Contract will be slgnecl after (1a) days from the clate of this letter but
not iater than ihirty (30) days

3. Please note that under Section 68(3) of the PP & D Act (2005), no
contract is forrned until the written contract is entered into.

Kindly confirm your.acceptance of this award by signing the cluplicate copy
of thls Eetter anci return tc the undei'signed by Fllay 22,20i4.
Yours faithfully,

Lucy Nljoi'oge
Pi'ocurement $/an er
FOR : efi ,qh!A\Ggf{G DEffi ECT'OR

j,.9,j'ii,.; 
.^,i,

All conespondence should be addressed to the Managing Director
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NOTIFICATIOI'{ OF OUTCOME .TENDER NO.KRCiPLM/OO9I13'14 -

ConuiuirnNcY sERVIcES FoR DESIcN REvIEW AND

CONTSTNUCTION SUPCRVSION FORTHE CONSTF{IJCTION OF A

STANDARD CAUcinailwnv FRoM MoMBA$A i.o,gAfrcsl , KEI\F{.{

anTopnocUREMENTANDINSTALLATIoNoFF/l..1L{;1t$1
LOCOMOTIVE AND ROLLING STOCK

;;;;; ;, linweidong, matupec 6rlw2s148s:2!iAM

procure/krcFrom

To: linweidong@tsdig. com, mauPec@gmail-com

lsEffi

Dear Sirs,

Kindly find attached letter of Notification of outcome for the above Tender

Lucy Njoroge
Procurement Manaqer

ffi
NOTIFICATIO OF OUTCOME - TSDI,APEC,EDON'pdf

',..1 1
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KEJTf/L HA"II,!}FA $

cor{TL4,c" }-c.R I'R.OrflSir]fi *!- cc,&st.rl'fancy s:}R.vlilE,s FoR. :Dirfri*eq(

frEt/iEW A-t'i$ OrSi{S?R{rC?IL}F'i SiJFeRVTSiCI!{ go.R g-{ia d:Or{STH,iJ#TI{fil $F &
S?l!-BID5fii,\ {iAilc!.I' B"1ILWE{ f'R(Jts3: EfotuIEASA ?S r{AiR.fiBi, iiprtr'?-A AF.D

PP.SCU'P'&t;tiEHT AHD ISfi'fAti,'ATI$Sr Q;{i' Fltt':ilJ?i.g+, i,ilC0s(L}Til'rEg A}i'D

E.OLtIi{(} S?OCK

,7rt{
THIS AGREBMENT is .m.a,je Lhts, ),.,....day *i, l-frj* ,?0i4 'h*i.trei:'r:

icjeliYA R.A.il.fiIA'f.S tOP*?OF-.tiTiSli of P.O. Box 301.21, |{AiROBI

(hereinaf,ter callecl "the Procuring enLity" which ez:pression shall where the
conte:<t so achnits inclr-rde its agents, authorizecl servants and successors in
title) of the one part, and TsDi IArE*lE.Dr)It c#$$ilH?iuivi of 300 142 yard.

82, xr'et Road, Tiqlirr ciiy (hereinafter called "the tenderer" which expresslorr
shall where the cout-e>rt'so adinits includ.e'ilo agerrts, seryarrts ancl

successors'in titie) of ihe other part.

Sl.iIititSAE the procuring entity, vide Tender Nc. KRC/plll lACglI3-i4
invitecl tenclel.s flor the Provision oi Consultancy Services !or.Design Reviera; ancl

Construction Supervisiort for the construction of a Stanclard Gaurge Railway .kom
Mombasa to lrlairobi, I(enya ancl proctrrement and instaliation of facilities,
locomo[ives and rolling stock , ancl

fiEi$REAS upon technicai and iir:ancial erzaluation of the sr-iFmitteci bicls,

the proci-rring entity has ar,vardetl the Lender ior Lire surppty of the aforesarcl

Consultaiecy Se rvices, ancl

',,lH.Elt;lAS the tenderer is

Consrli tancy Sbr,rice s ;

willing to perflorrn. and provicle the saicl

)( Rt/ €s/PLil/ ao7,/ I 3-.!,t

q$

,8.&r
)-$gY

...;.,::
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iiii l,f TJITS AG. vi gs$ AS FO Ll.Ol{S:-'

.1, i1 . this Agreemen[ ivorcls amd 'expressions shall have ttl'= sam€

meanings as aJe respectively asergned. to tirem in the conditions oi

corrtract reiel red' to

2. The tenclerer slrall periorm the eerviies specified in the Terin.'r of

Reference and Scope oi Sewices as set out in the Tender doct-:.ments.

The tenderer snail prcvide qualified personnel to periorm the ser.iices

and sl-rall sulrmit to the procuring entity a final Report within l?re tirrre

period specihed herein.
4-n
::::J

3. The followirrg clocurnents shall^ be cieemed to iorm and be reaC aieC

consirued as part of this Ag::eernelf, viz',

i. RFP Document ar1ri a1i addencta issued to bidl-Jers

ii. the Tender Fornr and Price Schedule sul:mitted' bv

tenderer;

iii. Lhe'Iechnical pro'posal by the tenderer

ir,. Lhe Finarecial prol:osa1 by t]re tenderer

v. Li-re. Term's of Fte[erence;

the General Corrdir.ions of Contract;

lhe Special Conctrl-i-cns of Contracts

Contract fortn;

Conficlentiai Business Questior-rnair e; ancl

Tencler Commiltqe minurtes

the Notification ancl Acceptance of Awarcl'

The Negotiation Miinutes

The Consorti utrni Internal Agreement

Ihe

: ,. .l.... ,, ../ vi.

vii.

viii.

k.

^.
xi.

xii.

xiii

,ril

a
JK RC/ €s/ ? L,+t/ 809/ J 3- 14
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1. The Contract fee as agreed between the parties sirail be a sum oi U'S$

4i,1.&4,fiS8 [Lrr,iieC .S{:ai:e.s Dolla; Fort-y ,}a* &]i1Too, Cn.e ?I:rr,,cl-rsiI

Eighf,.r Forzr ?i:orisa.ric{., $r;{' ituacl"c+d errd. 'lhi.rty Eiatri c.r:J.yl, a-ll

laxes inclusive.

Payment shaii L rriade according,:* th.e'ibiio';r-inq schedule

Particulars

72.SYo

ts%

3Oo,/o

Upon 'cor:r-rpl.etion of iire' ciefecI iiability
ilaving.made goocl all defects

2.s%

The recovefl/ of the aclvarrce payment shall cofi-rmence Lipon the -

construcfion progress reaching 2C% and shall be fully recoverecl

at BG% comple[ion. The aclvance recovery r,vourlcl be based on lhe
\

I

Item

^1-1 , r

N4obilization (on appointrnent) at commencement

clate upor request by the consultant against d

bank guarantee fcr the sarne arnounL

reslrold

20%

a

4.3

A.AT.-r

5

Upon acceptance of not less tiran 10% physic

accompiishment of the construch.on works

Uporr acceptaece of not less than 25% ph

accomplishn:ent of the consrruclion r,.rorks

Upon a.cceptance oi not less thar: 55% physic

accomplishrrrenL of the constructior-l lvorks

Upon accepLance of not less than BOo/s phys

accomplishment of the collsiruction works

Upon accep'Lance of 1O0% physic

accomplishment of the construction r;vorks

20%

20%

.7

x R c/ c s/ PL 14/ $o9/ t 3 -.t.1



usuaL ciqril u,,o:.ks flr:.muiae used to r3ccver such:eCva:.nce

pay:ments.

5. Tne tenderer shall provide a Prcfessiona-l lndemnity lnsu-r.'ance in

accorcia::ce -with clause 3.4ii) of the general conditions of confra.lci on or

befor e tlie ccmr-nencei-ilent dale'

6. 'Tiris contract sha-ll commence on lhe

I

^ ritn
J

I

I

t
I

day of
<
uJ,.lr*t L __ 2C1"4

and shall rurn during tire construction of lvlombasa Nairobi SGR or

sucir other perio.j(s) as rrlay be subsequently agreed in w:.ii.it-rg by lhe

parties

7. The 1:rocuring eni:it-y's Malaging Di.recior or any officer appointed by

the lr4a.naging Director. shall co-orCin.ate aciivities under this contracr:,

ilclr-rding acceptance ancl approval of lhe of the agreed deliverables b1,

. the tenderer and for receiving a:rd approving payment. In [he even[ the

Irianaging Direcior shail disapprove a-ny of the agreed cleiiverab le by the

teniler:er, ire shail notify lhe Lenclerer of the same in urriting s';ating the

reasons for- surch clisapprorral so As tc affo';cl the tenclerer the

opportutniiy to rect-iiy such accorciingly.

8. The tenciei-e:: shall exercise cliscipline, cliligence 
-a-ird 

use reasonable

care 'wnen cai-rying or-rt r.x.ror.k i-tnclertaken unclet this Agreetrletlt anci tire

tendei-er accepts Lo inclernnify the procuring entity for any loss of or

cla-rnage, that may be occasiorreci. ic the procuring enti[y's properil,;,
' recoi.ds or rrla.terials as a resurlt of willful or negiigent acLs or om.issions

en Lhe palt of lhe ter-'-C,erer.

g. The tenderer hereby i-incler.tal<es Lo piocutre sr,ritable insttrance cover Lo

cr-rshion its employees or agel-rts '"vhile at the procu..ring entil_y's sites,

prearises etc. Thls contract does not creaie artI obligatio;r legai,

financi-al o:. other',,t.ise on part ol Lhe procur-ing enlity, to an-v person

ciain,ir,g enLitterr,enL io conilpensation or other rerne clies relating Lo an-v

x.Rc/cs/ P{ *;/ cB9/ .i3' }'!
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Ioss or injury whatsoeve:- resuliiug frorn srork under.taken und=r this

Agr,eement.

i0. Both parti.es shali nct, dur-ing lire term of this contr-act and u,:,thin'rqro

. y€&rs aiter its expiration, (except as authoriz=d or . tqquired for
,r

purposes of this Agreement or as may be requireC by a.ny a.ppiicabte

. larv.or court order), d.isclose any coufideniial inforniation reiati.ng. to the

cor:tracte,j. services, this contract or either party's bus iness or

oper aiions without the prior writren ionserrt of, the other party

il, Any studies, reports and relevant clata or other materiai, giapi:ic,

software or otirerwise uiepareci or generated, cr any equipment
procltrecl by the tenclerei- for, or using the finances oi, lhe procurirrg

entiLy'under tlte contract shall beloieg [c anci shall remain t]re property

of the procuring entity. The tend"erer sha]l irow-e..rer retain orv[r-E;sftip oi'

li-re copyright ano all.other. intelieclua-l propemy rights in the produrct of
the services, r,irhether cral or langible, and ovmer-ship of its -worl,ipg

papers.

12, The tenclerer sirail LroL assign this contract or subcontract anv portion

thereof rvithourt ihe procuring entiiy's prio.t- wr-itten consent.

i3. The prccu.ring entiiy hereby cove.nar-i'ts io Ou, ,, the telrlerer, in
consicieration oI satisfacLory provision cf the procured se{-vices,

facilities a*nci equipments the corrtract price or such ol]rer su'rr-r as ma_y

become payable utrclet- lhe provisi.ons oi the ccntrabt at ihe times a1d

in the manner prescribecl by the coniract. In retulrn, the tenderer-

utucLertai<es lo ileriol'm, li-rrou.gho'-tt tire subsrsLence of tiris ligr-eeme1L,

lhe procured serwices, faciiities ancl ecluipments. r,vilh lh.e irighesi

stan clarcl o.[ ;orofessior:al ccmpetence, u-thics and integrity.

l'rl. This Cctitiact may be lermitrateci by eiiher pa-rty by giving a 3O da,vs

' I\.l.otice ir-r ,.vriLing ourt the procuring entity reserves its rrghi io terminaLe

lhe cont.ract on its cliscr-qlicn withror-rt notice ori accournL of grcss

r'ir\.
r.,.-iiii )

-"i: 
/:r :

I

r)

I
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rnisccn,luci or substande-rd perforrc.al'Ice oi the contracted ser-;rices on

tl-re part of tiie tenderer. Provided tha! rhe tenderer strall i:e erttitled to

fuli payneat fcr lhe vrork done {in so far ae ihe sarne is ca-pabie of

b=.ing severed and ascerlained, arrd ii such .;.,crk is dui5, ve:-ifie d by the

Procuri.ng er-itity) at i:ne time bi st-tch tcrminatici-l' subject to t !

Procuring entity's r.igi:rt of set oif.

i5. TLre maxirnum liai:iiity of the Tend.eter in respect cf dj"r.ect *conomic

ioss or daniage suffered by the P-locuring entl'ty o-': by cther

I:eneficiaries arising out of or in connection t"'ith lhe senrices shall be

lin-iiteci l-o iees charged a-nd pard ior these services, The maximurrr

liability shali be an aggregate liability tor- all ciaims arisiug, u4eether L.v

coirtract or tort.

16. Any ameniment to the terms of this conitact shail be in urritireg and

negotiateci beLweerr ti:.e parties a-nd, once accepted, ii sha-il be

ccnstrtied as par-t of ihis Argreemerrt,

i7. This contract shali be governed by the lawe of Kenya. Any ciispute tirat

may arise out oi ihe Contract .,rihicir cai-rtlot be amicably settleil

betwee-rr the parties shali be resol"'ecl by arbilral-ion.

18. Eacl-r party shali be releasecl irorn their t-especLive cbligations ciuiring

the perioci o[ rhe occr-rrrer-rce o[ a- force rnajeure e ver-,t atrci shali noi be

liable to Lhe oLher or deemecl lo be in breacl-l o[ the ccntracL by r-eaSon

cf a1y clelary in perforrni.ng oi- any faiir-rre tc perform any o[ l-ireir

cbiigariorrs unite1.Lire Fr.gr-eement ii the delay or faili-tre r,vas duie Lo

occllrrence of a farce rnajer-tre event (surcl-r as war, act o[ Gocl, lock out,

Lrade clispr-ile, eLc.) and the work cannot reasottably be carriecl ourc.

i R{/ c r! Pr-itt/ t}c9/ t3- l4.i

a
T

7



iN' W:TliE,:iS i{h.iiA5i-).f tire parties hereto have caused rhis Agreem cnt to
be e;tccuted the cie,i.y. and year iirsL above riiriLtcn.

$EAL..EI; n'ith Lire Clornmon Seal

of' the Frii-)C Lrrti$O EJ.iT il-y
i.{-*i*rrYA .Rr:It itirA ys c i} P-ps *j1,? iLl i''i

,1'-i,.-i-- -..t **rL.i, .i"__.'i1,.,,

ivlri.H AG .r 3,i;:. r.l il.:Jr.l'j.O lil
iilf.r -!i.fiffl-- ' ':-4:-".

) o* w6a
In ihe f)r-t:sensg 1;l

ii t/
I, certif,S; tlrat I \\'its pte Su"trt and saw ,....i1: ./,-A,.,ij:f lfft!*:,
(Marnagins Direcr.r-) a-r.cl lffUt;'/ ,t*4l1.ffi-,a-*'/!.4:..Corporarion Secreiarv ol

[he Procrrrirrg IJrrLil] executing Lhis AgreeirrenL.

I

,i
)

B#\
tr$J

I

Sig*ature uf iViLn:ss:
.,:?,E.4itsn
\.})7 i',1 a;?i ,.i:

A+!';:i:r:ess: .-
i): + ripu :;.i I r: I

. . ;,,1; l:i.trli:'(-.iJ,i irr ii.* .,..
.'.!.. Gr.. .:lsl:,,i ;i.5 0 !... *0:i.08;

ii: I: i. i\l,r,.iiiOBl. .

o
O

I

i{kc/ :9/'Plrt/ Da9/ ! 3- } 'i
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$EALED .rsth the €pmmrn Seal l

lIof the

T$Di

In th p.,:SeI1.Ce'Of

# "/L
SIFECT*R

SIRSC?OR

I, cer-rify that t was present and saw 3 i,in $/ai*sng. (DIRECTOR ) and

2...&ao $cngr{.ong (D IRECTOR) of the Tencl,erer executir:g [his Agreemenr

1

fr

-tr-yI -'--/\-

*41i1Y-d

;,;t

Signatr-rre *f !Vi't*e ss:

I{ar.e

Ad.dvess:

L' L6 abi.

300142 YarC 82, F;l'e'v Raad,'l.iaji::. Oiriy

rr:tlNGAr $tAli,!d
.UD.. CATE

F, C, j':x +l?5$$
.h .r-,' .. i 0Qr.i0

9

I
1

t
t
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if.+1.-[l] wii.h i.ir* Commorr !ea[

oi ii-ic iEry_DEtli'ii

nPl:.1. {-onsor Iiui'rr l-i:d

Il'r the-, pt's.';.'nce of

-^
,eifrrl
!,T::'
.f-;-r
.::-T {.ilAIf"lrVlAI\

.,il!1:l,,;r,.

i,,tAi'lAc i t,l{, t) t ftt cl-cR

I, c:erLify ili.,it I was presenL ancl ie\i/ iliig, .j. ii.
;ri:rJ tr:i;- i ^.i. l{rrRAtii;\ (ManaE,ir^rq Llii-er-ta-)
e;<r:r:-r-t i.irtq i-ii i.; *c1i-*ernen i..

.AnaTij (Ciiaii-nran)
of Llre Tenclei-ei-

/.'*fl

5igriature cl Wilriess

Narne:

Acir-lress

r.l-'r,fi *url i;t'il lL"'
Ari' / i:iT i

r rl ri ii5ir
li,rl .'-il - C'i it1(j

,\,.ii .. i,. i ,.i t,t.l.)
i,
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S'C{i,E-tt witl"r the Comn:on Sea-l }

oi tire Ts.NDE*-&R.

.aDCH CoilSUL?A.t{cy

ffi-'I":E'ErT AT i Ofl AI.' l"T'D

In the Presence o[

Dtf,Ei.:lr*E.

I}itsscT0P'

i, certify that i was pfeseni: and savr 1. iEBpil[IA]E g' O. I{}OI'IG

(Director) ancl 2. T'OtsIAs o1(CtH (Director) of the Ter:derer exect-tting

this Agreement.

I

)

Signatrt're cf ii,ritne ss:

lf{a:;n e:

A.d.d:rtlss:

',Y;:rllGAi i.rh:lt'la
,.r1yrfti f:7-ii';:

.. ..lY.sPj'JHt'."
,, ii- '.x 4?5$ii
ii ;:'; i' i ^ ;f.',10t,t

.rr...itsr..
?, '-- a-..,..I

il

3



I

I



i.:
t:i

?,

ti

li

i_

.l

ANNEXURE 3

t
i$

U



'il

:-.i

.-E

t..il
l:_i.

l:=

t.;.

ll
li.
I.:.

li
f:.;
tr-'

1,,

t:-r'l
t1

t:
ri.

li
lr,
ii.
i'i
l:,

,.i

I

4

?tft,*=.1}.1Ea!. 1*
,={= ^ i 5'
:-4. Jr.

'ea.
H

,g!
4
ElE

E5
ela

:
Ha
€
E-

H

:
H
:3{

a

EE
!4,, .

E"

I

REPUgLJC SF HEilYA

fuT tFI I5TRY CF TRAru5PGHT

S{IPFI,Y AND ${STALTATI# N G F' TH-il':

FACIT_,r'rffi S, L GC g&{S TF5/EE Afl-#

RSLLryG SE#.CKS FCH

Tffi &{GPffiASA-NAffiGBT STA}I-EABE GAUGE,

-:.' ".

EE.TT1/NEN

lGFfX"a RAILWAI-S CCffi GR-ATION

AN-B

r
a'Lil)A} A}{S ;B

y ET3l,/rErt^L: {-'t? l'j ,t- CItr=FGRATI oF{
'.-::v.. - f,-.

.:.: r-1;;3ai z_---

CGNTRACT'BCCU'FffiN'T

Actober 2AD

TE, CJNNAEOED Aff'B EqE@ COBPORAIfON

cai,zHcNGLU pl-AZaAfiDINE MH WSnDaiIE

?osT c oDBrr0oil, EilJ'iIiG, tE{A

I@YTA.A4ILTUtrSCGIBFS'RATIGI\{

.T.,I.AfrAffiG}IEEflOE.

rcBcx3@rzi - 0CI100

I$,+iROts{

i:

t:
l:
,l

I'

li

ii

!r

li

t:

l
l

l

dA



H
,r .,r l!*sr t

.Cn=amoeitieo

.8,, !*-rEA.*.kr'-iq -,a'v. t!*rd4** +-

W-I* snf .i;:s;hlldoil dtAc {sd!d=s,, lacrir;tc#lucs ad toli,tg ioda
;or &zMsatt-*.- j{ditcli EtE'tdsA €ery--Xeifvry Ptlllgzt

TiIELE OF COHI'EH-TS

ri

{g
lj s
it H

ilH
:

ij s
ii &

ii m
J H; a

t?

xEFffimryioli

SEfflClr-{ 13 -

PAffi.

gECflOF{ 1- Cn.ms.tAgr=ment .'*l-Eellcr:s Po*rer ofAtomey

EEgilOH 2 - Tbe i*#Els of,{aard and,Accaptaace.
--'-'

. . .. 
*'' sg&cu ? -Tbo L:,'Elecioa andA;rymvais, .. 

...., .'.1.

SECTTA}d E - lta Tzziniug aud Tachaisal AsssUnce

,:.. '- . . S*FIGN 9-----II"s.c TnrbmealDccr=?*€Eibdes & A-&er Sales Ser-rices
- .,---rr+i-*'--

-=- -f--^ -_.-' . '8EC-?ICli 10 - The liial a..i Tehical FErirffrna:ircr:
..1

-: SEffiTON lf-'il" C""ct'tEpr-of icaaact- : " ' 
. --'-' ,. ,

13 - T-h6 Sp€crf,catiin. of napufecture and,'ilJalation*'-itr

11

i3

I5

1Alo

Js
{g
ii a'$ 

H
-

tmIE
i ca'
JH

XB

!t {--f\\-/
2A

D

?5

27

29

._18

I

AEp@dix

.. .-;._ : -. -- -

lb', {-ffi,
$i

afr3gt

3ffi
a'
,4

!13
I

7
?r

3

H

ffi

JA4p G0._1
1g'

H

CanraazlC&rua



I ,'*

l-. r*
) E.t,

-'H

,+ :e
z=

l.'1. r'
5iB e

Szz.ply,otti izartt{Ikiio'n { hz $iziffiz+ Srlrlmfurs ail rotl*g ttoc:is
ji\ A5 Lfua

SECTTON 1

Tffi CC}ryRACT AGts.SEI,EBT

Pnra

EI
H
-A;

taEE.
E

6
ETg

#
!qg

st'€'
E"
't.,- 

-
E
I'I

E

E
HetE

!z>- -. -

.fr-- ::': : ::.':.-:-,:- --
Ei i--.*"--'-.'-
gi
g

AhIS

SELI-ER'S POB-EE CIF AETfiR}i-gY

H

a

=EtH
4,#

E
EEEit

H.dtB
I

a
B
i
I

E

H
I

I.
EiH

: ,*h i1{l nUUT #'
Commse.elCiwa*



a

FIH

HH
ilH
i:j H

riffi

Fr"--.k-qry-:

&-@
ryffiF#S6':LffiH:ffi,ffiTEg'€
CiJi}J"A ROAD AND B€JDG= CORFCRA T1CN ( CR.BG )

acd ; C38 AEdiug=ffisral pq;.:n, B eijag,.fria
' Tai:85-i0r14E0e-{5

Fos; code: 1000ii-

i,i-l
l--:l
:l

._-..

.:
s,
ilEt.rai*

a

iee

E
B

g
H

FGWEE. *FA.]T*RFIEY

Ehaog Jiaaehu
t'

'.. : :- i -

il€ -,.

tiE>a
i ., /F{
!_.; H

FJ. H
=1 E

r}i

Cetnce*ice; Ert-ose regist*=i :e,.J&=ss.:s,'.....-., . ..

Chairma-u

C&ree E.oae a=d &idge Cci.por-aiicll

Z&oegh Plaaa,

CS8, Axdiaegrcell.tr.ai Eajie,

-. -. --:_- .: i . 
I

Lar{fi.i]g:.ii:i,lcrizec tf; repraset aEd zct ,i behal{ cf the sa:c

i:-:i ifl
F] Ei!-1tu

Dg b-erctry--apprsini 
-=&

#ffi
t

=tr
=ffi

116r: Li Qlaag

P. s&46,1flr0

Gaqe:al -Edaaagsl

I{aay*.Gfrce

Chea E :ari. aed: Eridge Carprcraiicrr

=E-s
I

= '#t

=ffili
L

1ffi
,,
,.
lr:; &.:

.a'{.

Y

CT

tu t CIc5

-n



i,-{'u

''+.3

a-il

.;id

+=
=I

Hry€
Brgffiuie appeaE belcw, io -he the true EjlC i{wful#,srne5 and I

authoriz=' the. said a6.:me| sigl Prequalif,catoa Dscr:mat aud bids,
couciirct negotiatic'rs; sip fre. Conrr-acq cshduci aegctiatioas.aad exaeule
a1l the EecessaryEafiils related thereo, iathe r:rauae nnrl gr beiralf of dre
said Eorrpdy:fi1s Cont-act S{IfFI-,Y AN.S INSTAI'I-{TICI{ GF Tffi
F',Ac-fi-'ruE$' LCCCMCTT?ES A}{E RGLLIF{U gTUCKS FCR
TEM BIGMBA.qA-HA]ROBI STA}q-$ARD GAUGE RAEWAY
FROJEffi,

LNi WIT]}EsS WTIEREAF;

-i hai=e h*etu set niy baod on August L5, 2012-

-igl
Sigratue ofFrhcipai

?=:
7.=4

:E<

8,*.'

6

'L-i
+.ic

.aa
i=A

-E

"=
.:-,

:=i{at
:a

t+J
ii}}

'

;i9.
r:iB

l-.ji;i
,:=

!=t_

j

i
I

:.'': {$3aa Rsad,and Bndge Co::p.oraftsn

Speci:nen Signaioi e cf Atrorney

Mr" Li Qisag

Ge$erelN'{aager

Kenya Offiee

' Chl:aa Road and &:dge ilanporation

P*
&@,6



H

g

rB

iffi
lE

ifi

l.>l

I! - f. -F =-*r'eE- g,q,; q
;, Sup-aiy sd mstdletlo,t *f tts !*iiitii.E,

-!'a;tb-&ab-.o-Ndsin

+.

tg !

.,

B_' .i-{.F..j....+ -i_1--

'-u,.*H . -':':"-j.': ---.'i-.:.
fil': '--1-*'- "
lE - .- ,.---:--;i. . .

rffi'' irg

el
ffi
*g

_- -r-'- -.. ---:-i--::.

sH.C?_'TGF{ 2

- ;:...:= .:TFfi I-E?TEE6 CFAW--ARB AEB AflCEFT-{H-CE
!

H
id
t8g

IHIH
-.. @

E-
-'.t

.J

-l
T\

aY-

/TD
:- .i

Gawtrial

v
Catud

0ilry



:.-.--=t,.

E.E"rf
r i-'

P. C, tsoxSo1zi - eclf{ iqarlra& ;{errld
fel: i 3<4, 0c.r+2i=1i. z15/s6'
ceii : ozzE+ee-sl, -oEtiSbstsz

=a:{ : cE4_rrjc'€ri{djd.g/ 224i 5E
E-rnaih n'rd @*c'c- ca--b
*bi:sii=:'$errrl-iac-'-'e-ke

g

E

GH"E g*IEEtrT3

-jt+f 

ds=i

Fef: CPF.- I

fu{/s China tcad and Bridge CorppratiCIn ERBC)
C8b, EronEh.r Piaza.
Andingr-nenwai Da;ib,'r,
EEUAffiG GHINA

Eet* 3* CctobeL?Q.1.z

lx5g

EE-a

!E

H

a.
]E

€B
h

:a
ffi
"a

. 1{-llv

lel: OO86 10 64280055, Fax 0086 10 642856e7

RE: SUFPLY AND INSTALI-.qT:QN e F THE FACfi-!TIES, LCCCMGTAffiS
Ai{O RCl.! iilG STOGKS FOR. Ti,iE ffiUMEAS,A-NAiRSts{
STANGARE GAUGE P"Al LWAY FF"6-.J EGT

L=TIER CT AS{+F=P

you that the Kenya taiiWays Cerporaiicn has accepteri yaui
. crcpcsa{"Caterj :l 39 June , 2Di2tar $upply and inehiiatten cf the faeliities.
locornctives 'and railEng stccks fcr
Gauge Rallv;ay Prsject fcr the amoi;i'it

the &lcm,basa-Nairobi Standard
d A idle

I 6+(' Sa iT
tJ

:,

States Doilars One tsfl[fiicq-r
it Ai

l1l .0me GenE 8tr
exclusirre of Value Rddei Tax" Customs Duties, iDF Fee, Cess, and
Withho{cjing Tax-

The aforementioned amount ls the Ccntract Price pa-vable in ccnsideration
of the execution and ccmpleticn of Ser-vices as preecribed in ti'ie Corrtract
Docur-nent-

In accordiince wiih the orcvisions of tne cililtract; ine lslanag*ng Directoi' ci
Krerla Raiiways Corporatjon vrill he the Euyeis Hepresentative. T[z<_t
fulanaging Director shall appoint a Representati\re to periorrn the dutles sbt ' -
under the said Conditicns cJ Contract.

The Powers and Authorltr" cf the Buye/s representati'ie shali be noiiiied tc

,I
,

,0c 8

.-\l ccne=r-cncenc= :hculd be addr==se<i to 
"re 

Mariging Ditcior tu
s1'

u-

frb



.l.

;5
rqd,\ . /n3 F--. .: -

l#,, gi;l $ r:;i;+*.t j'+ -b

'*fuffi:

i r..l ,
:a - 1-' ':<rt , rs-

iH

i#
,l g

fis
rE

Yrt.r ar+ ns{u r=qrired to give a iprmal written uneondiiienal aeceptariee ef
thia ofier and +.o produce a defafied +nrd rescurced-prograrn of Siorks with
suFerisrFoeec easir frauv based on the forty eigixt (dEf montfis pertcd for
connFlglon of tfie mniiracl both tc ne approveA 5y 'rherManaging tlii,.ectar.
This Notificatisn +f Atr,'ard shail lead to co*.clusicn of a:contrurtbehrte=a the
parlies, urhich . el-lall be sonfirniEa' ihrcugh the sigr:ing of the Conkaet
Agreernery by v.<ru ana m" Buyer s- r

' ,.--:You
E

iH

j-il ffi
:Jffi
1_g,

ItHuva Muii
trg

ffi6

:rJ::l

i--J

.::rl

igHsffi
l--

a+= Ei
:+.1 I4 '-*Et
';;sl

Effi

=g

s

=E=i5
5H

I

I

Fffi
1EH, tsjs
t.!e I

I

t

l-.
',*#'1'

FEo,
ll

00e



I

F'i= t' ffi+
ry trffit#.rr_-.e[FE{='AE ( H,E trr' = 

Et)

'CHrF{AROAI #{D BR#GE CCRP{}RATIOH G{iI{li!: -;

Our F.ef: CRBCI0S2/20'12

l{duva.ffiuli
ftffareagihg Direetor
Kenya RaiiwaP C oi'Por-aticn

?{AIHI}Elr. i{ENY-$.

Deer Sir,

Date:4h octbber,2o12

,' 
=r+: 

. s up-i t-y*xmu;1 Gr,qLLATio N oF TH E FAC I t-lTlE 3, LocGffi GTiVES *t{ tr'"' ---': " ::;-:a+:'Es' -"- 
5-f,48ffi8s,s4=NF-,F"o5l-=f-*P{g*Ptr G*UGE-. j,;ciiEr/G:rslc: 

S:f-E CtS FC pr Tiil''. ..::...,-.rlyF!l-:; -.:i: RAILWAYPRoJEcT
CE fiF AWAHN

This i-efer-s to your ! etter of Award,. RetOpf g ; dated 3d October, 2O1.2i awardlng the
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a l3 ln€rmsoiate Sta5ons

c-fl TE;Ci?IFTiOH UEIT quAimiY' FdrEiusE}l ASS€uFlrtusDl

1 Eudqat llsl ar saiion etacticty

2 1. Psrter suppiy llna

1 il- lhsEflHion E=ensa

(1) High.wlEg= ovedrearj tne

iron s:ass arm cf 33kvtl'verhead flne K-n 160 1S,54[.ril a,9881400.0O

Erecdon LeJ-70'wit1 wirs of 33kv K-rt 1360 .r,t3c.2 g7 6,655,560-60

I (5J l'iighryelhage maintuble iine
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.:i .- -
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_::.;::'.-.13-
iJndergiodrrd <ii€{.h!rying..oi iurt-voiEge csFiper canduci,or
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,i.';:- -:".
- -.ia;*-

..- --.-.. -.1;. P.ower-suopiy si.iilstlbuijon sui:;isfi on
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wire, LGJrI ?o' ------. -.-- i<,rt o)= c,l i u-53 4,8A4253.25

1J . 

-. -f,1".=i="d 
powers,rpply oro-."o,i.=Urn sign=l t

K-nrruri:trs-s- inn or. Caxv,iwirireaa rin" 
-- *

247 'i8,5{{.60 {,SEi9;60B-00

I ItS {lffira ereqlnn (fneontain aiee) of 33kr',airh urrerhead g;ound
srtra l-GJ-5il Kn 720 2,=45J29.5o
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27 Underground riileci ourying -seiion of 33kv ca!!: is 150mm ril 35EiCO 1ss-oo 6,720,000.00
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3'l inEtaflaEen 'sd peia=raoqEbd &=n=iarrnr (cr =fteace) Nb- o1 s;6T.07 AP.;1E37

JZ lndeileilen 6r bo6At'pe helrsarrnes subsbirbn (fil 
==i=ace) Nc. 2,9'13.35 lE9,i00:5

JJ iE. Eqlu'prcent5:oease

34 Hlgi*aliage aosh cabinei fdn g8 saTss-08 5.85A:@.0O

35 Hlgh+eihga eandess=r No. 14 5E6,ld;150

35,
, !:-

No. 7 3g7,5gXLlO

No- J1J53"8o ,ZS,a16jEB

GJIrENLSCEgN No. ta. {, :t3 in 159,0373,

r.rji ot ! -. sci==n No. i4 45,.'a5-4.!0 aeq14&ic
'-':-i::'
.zti.'

- i !-..

iviasrEf;Lni.eaq=l -'No- - 7 i 1,i.t7.60

al-
--.rEi-..a....

Vu-ea i-.Ernet- Nn- 11,1,.S7-6c 80.,27321

-. 1') coEiir=iieqsiva ;utcmadc Sls:.era iar subsiaiion.: ...... -'- .-a-.=-- i9o- 7 iil,4s-+.oo j.61i243-08

ta Transior.iper cf 33/e.r+ 5kVA No. 4 ' 3.429 24 e48i9i4
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2 i F.erarersupFVuns

J ji. ins=ta'risrEsense

(1) Hlgn.Yoli"Ee eue;fie=d trne

Q- I'ilgh-@ftgB ouerils=d lii:a ica-,r:ecilng)

_-tl a.ifl si S3h/serhesd ilne Xsr 2 'l'o,5+{Q.00 3q06oio

7 iEJ'7o witi.r.nira of 33!s Kn 4,822_87 28,93722

.- o, - .. @Hlei:-vcllage.ove.dresi Ir:=.Sui=Eiirsri "-
'.i i_- '-

tron iiqia afi tf j3liv-,eriieed llae Km a- 1q,ilo.oo
trIra:ard'e4, (i1 l=in,qveE i ade)
s rDrnd. r,;ii=Lei.EE- ' :

of *br wiiiout overiread
Xm s,::s-t it 84,

'..: ...'.':.: :'i.*-:...- ..--_
.:," . :- ', ' (sijFilsi+ciEga reain =ble line

11 -.: UaCerg;cdnd dli-artburying.seslion of 38fu eble is rSrnm m 500 z ) d-uu :i 
:.:. -.- --1O_5, oOtroC

ct' higi:-'oitage siafl on Kn

lJn9.6rgound iliei buryin_o seg:llon ef 3ikv crabla ls T0ELrn I!UJ ie3 ?D

- '{Q[La*laitaga cziile iire

'' iooo

17'-'

o{ !o:++ell=Se c.app=r scndy'J-r

of lo+-voltage ccppar conducioi

ls 155rnm

5Iburyir-lE csnducloriore,+oitage €PpEr
"-hle (.{

Torara

lil .. - lal 0n5C00 960:

iB :
fi') 500e '1osJB 546,000.00

.ls UnderErund dirasi burylng oi laurvoflage r-opper cJnCucior
cable (4 cara) is 35rnin iil 7co0 507,353.00

.*-20 (9) LoV.,loilagg eaal.ci cable fne

fil sn ;_Jrar.kenboi.czb_ia io.une'er 3O csre

(.10) Poraer umuil
n1.

Q Fcwer sserrleed line

Iron c;csa rqn cf 33kvoveriead llnE l(r 15 1-{r54O-op 2!3, J 00-00

.-'25.
ereciicn iglain t3!t'y4{ overiteadwirhour

Tha sacond llne oowe:-

LGJ-i85 Km )R 7,0i5!5 it
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VIL-e eedl-en (plaln everglade) cr iSkv wiihoui cverir=sd
StaunriyrirB LGJ-SO Kn 3q 3,535.18 106,0s5.
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REQUEST FOR PROPOSAL (RFP)

CONSI-JI.TATdCV SERVIGES FOR. DESIGN REVIEW AI{D
CONSTR,I.ICT'IOh.I SUPERVISION FOR. TI.IE CONST'RI".ICTION OF A
STANDARD GAI.JGE R.AILWAY FROM MOMBASA TO tr{AIROBI,

KENYA AND PROCUR,EIUENT AND INSTATLATION OF FAGILITIES,

LOCOMOTIVE Ah{E ROLLING STOCK.

FOR

KENYA RAILWAYS
rtgll"l on tracll

,i:
\.::

!-i

L.:n

r--l

i:.

1.

i1

i:

r

CLOSING DATE: TI-flURSDAY, sth SEPTEMBER 2013

CLOSING TIME: '12.00 NOON EAST' AFR'IGAN TIME

TENDER NO. KRe/Ptnfl/009 113-14

DATE OF ISSUE

The $flanaging Eireaton

Kenya Rallways Conponatiotl

F.@. Box 3012X-00X00

NA[R.OB[, KENYA.



TENDER NO. KRC/PLtr/UOO9I13.14i CONSULTANCY SERVICES FOR DESIGN REVIEW AND coNsTRUcTloN SUPERVISIoN
FOR THE CONSTRUCTION OF A STANDARD GAUGE RA|LWAY FROM MOMBASA TO NAIROBI, KENYA AND
PROCUREMENT AND INSTALLATION OT FACIUTIES, LOCOMOTIVE AND ROLLING STOCK.
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TENDE R NO, KRC/PLNUOOgiI 3.14: CONSULTANCY SERVICES FOR DESIGN REVIEW AND CONSTRUCTION SUPERVISION

FOR THE CONSTRUCTION OF A STANDARD GAUGE RAILWAY FROM MOMBASA TO NAIROBI, KENYA AND

PRCCU AND INSTALLATION OF FACILITI LOCOMOTIVE A,ND ROLUNG STOCK.

SEGTIOI{ I LETTER OF INVITATION

TO: (rVame and Address of Consultants)

Dear Sir/Madam,

1.1

RE CONSULTAhICY SERVICES FOR DESIGI{ REVIEW AND

CONISTRUCTTON SUPER.VISION FOR TI.IE COh{STRUETION

OF A STANDARD GAUGE RAILWAY FROM MOIUBASA TO

NAIR,OEI, KENYA AND PROGIJREIUENT ANID INSTALLATION

OF FAGILITIES, TOGOMOTIVE, AO{D ROtLII{G STOEK.

Kenya Railways Corporation (KRC) invites proposals for the

following consultancy services; Consultancy Services for Design

Review and Construction Supervision for the Construction of a
Standard Gauge Railway from Mombasa to Nairobi, Kenya and

Procurement and lnstallation of Facilities, Locomotive and Rolling

Stock.

Date

for proposals (RFP) includes the following

Letter of invitation

lnformation to consultants

Appendix to Consultants information

Technical proposals

Financial proposal

Terms of Reference

Standard Contract Form

1.2 The request
documents:
Section I

Section ll

Section ll!
Section lV
Section V

Section Vl

1.3 Upon receipt, ptease inform us
(a) that you have received the letter- of invitation
(b) whether or not you will submit a proposal for the

assignment

Yours sincerely

L.[N" Njonoge

CLIENT: KENYA RAILWAYS CO,RPORAT|ON Page ii ofB
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TENDER NO. KRC/PLM/OO9/13.14: CONSULTANCY SERVICES FOR DESIGN REVIEWAND CONSTRUCTION SUPERVISION
FOR THE CONSTRUCTION OF A STANDARD GAUGE RAILWAY FROM MOMBASA TO NAIROBI, KENYA AND
PROCUREMENTAND INSTALLATION OF FACILITIES, LOCOMOTIVE AND ROLUNG STOCK

PROCUREMENT & LOGISTICS MANAGER
FOR: MANA,AGING DIREGTOR
KENYA RAILWAYS
P. O. BOX 3012100100
NAIROBI - KENYA

TEL. +254-20 2221211, 2210111, 2210200',TEL: +25:4-728 6.03

581 12; FAX: +254-20-340049; E-MAIL: procure@krc.co.ke; WEBSITE:
www. krc.co.ke

CLIENT: KENYA RAILWAYS CORPORATION Page 4 of4



TENDER No. KRC/PLMio09/13-14: cONSULTANoY SERVICES FOR DESIGN REVIEW AND CONSTRUCTION SUPERVISION

FOR THE CONSTRUCTION OF A STANOARD GAUG E RAILWAY FROM MOMBASATO NAIROBI, KENYA AND
i
il PROCU REMENT AND INSTALLAT]ON OF LOCOMOTIVE AND ROLLING STOCK.

SEcTloNll-INFoRMATIoNToCoNSULTANTS(lTc)

Table of Contents
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2.2 Clarification and amendment of RFP document
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2.4 Financial ProPosal

i Z.S Submission, Receipt and opening of proposals

2.6 Proposal evaluation general
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2.9 Negotiations

2.10 Award of Contract

2.11 ConfidentialitY

2.12 Corrupt or fraudulent practices

Page
6

7

7

I

10

11

11

12

13

14

15

15

q
ll

cLIENT: KENYA RAILWAYS cORPoRATION age 5



TENDER NO. KRC/PLM/OOg/13.14: CONSULTANCY.SERVICES FOR DESIGN REVIEW,AND coNSTRUCTIoN SUPERVISIoN
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SECTION ll: - INFORMATION TO CONSULTANTS (tTC)

2.1 lntroduction

2.1.1 The client named the Appendix to "lTC' will select a firm among
those invited to submit a proposal, in accordance with the method of
selection detailed in the append[x. The method of selection shall be
as indicated by the procuring entity in the Appendix.

2.1.2 The consultants are invited to submit a Technical Proposal and a
Financial Proposal, or a Technical Proposal only, as specified in the
Appendix "lrc" for consulting services required for the assignment
named in the said Appendix. A Technical proposal only may be
submitted in assignments where the Client intends to apply standard
conditions of engagement and scales of fees for professional
services which are regulated as is the case with Building and Civil
Engineering Consulting services. [n such a case the highest ranked
firm of the technical proposal shall be inviteci to negotiate a contract
on the basis of scale fees. The proposal will be the basis for Contract
negotiations and uttimately for a signed Contract with the selected
firm.

2.1.3 The consultants must familiarize themselves with local conditions and
take them into account in preparing their proposals. To obtain first
hand information on the assignment and on the locaI conditions,
consultants are encouraged to liaise with the Client regarding any
information that they may require before submitting a proposal and to
attend a pre-proposal conference where applicable. Consultants
should contact the officials named in the Appendix "lrc" tb arrange
for any visit or to obtain additional information on the pre-proposal
conference. Consultants should ensure that these oi''iicials are
advised of the visit in adequate time to allow them to make
appropriate arran gements.

2.1.4 The Procuring entity will provide the inputs specified in the Appendix
"lrc", assist the firnr in obtaining iicenses and permits needed to
carr\l out the services ano make available relevani project data and
reports.

2.1 .5 Please note that (i) the costs of preparing the proposal and of
negotiating the Contract, including any visit to the Client are not

CLTENT: KENYA RAILWAYS CORPOP.ATIO t{ 6oi
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reimbursable as a direct cost of the assignment; and (ii) the Client is

not bound to accept any of the proposals submitted.

2.1.6 The procuring entity's employees, committee members, board

members and their ,"lutiru (spouse and children) are not eligible to

padiciPate.

2.1.7 The price to be changed for the tender document shall not exceed

Kshs.1,000/=

2..1.8 The procuring entity shall allow the tenderer to review the tender

document free of charge before purchase

2.2 clanification and Amendrment of RFF Eoctlments

2.2.1Consultants rnay request a clarification of any of the RFP documents

only up to seven [7] days before the proposal submission date' Any

request for clarifiCation must be sent in writing by paper mail, cable'

telex, facsimile or electronic mail to the Client's address indicated in

the Appendix "lTC". The client will respond by cable, telex, facsimile

or electronic mait to such'requests and will send written copies of the

. [esponse (including an explanation ol the query but without

identifying the .ourC" of inquiry) to alt invited consultants who intend

to submit ProPosals'

2.2.ZAt any time before the submission of proposals, the client may for

any reason, whether at his own initiative or in response to a

clarification requested by an invited firm, arnend the RFP' Any

amendment shall be issued in writing through addenda. Addenda

,t.,rit Uu sent by mail, cable, telex or facsimile to all invited

consultants and iuitl be binciing on them. The Client may at his

scretion extend the deaoline for the submission of proposals'

2"g Frepanation of Teahmieal Froposal

2.g.1The Consultants proposa! shail be written in English language

2"3.2ln preparing the Technical Proposal, consultants are expected to

examine thL documents constituting this RFP in detait. N/laterial

deficiencies in providing the information requested may result in

reiection of a -ProPosal.

?
$
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2.3.3 While preparing the Technical Proposal, consultants must give
padicular attentlon to the following:

(i) tf a firm considers that it does not have all the expertise for the
assignment, it may obtain a full range of expertise by
associating with individual consultant(s) andior other firms or
entities in a joint venture or sub-co.nsultancy as appropriate.
Consultants shall not associate with the other consultants
invited for this assignment. Any firms associatihg in

contravention of this requirement shall automatiially be
disqualified.

(ii) For assignments on a staff-time basis, the estimated number of
professional staff-time is given in the Appendix. The proposal
shall however be based on the number of professional staff-
time estimated by the firm.

(iii) lt is desirable that the majority of the key prcfessional staff
proposed be permanent employees of the firm or have an
extended and stabie working telationship with it.

(iv) Proposed professional staff must as a minimum, have the
experience indicated in Appendix, preferably working under
conditions similar to those prevailing in Kenya.

(v) Alternative professional staff shall not be proposed and only
one Curriculum Vitae (CV) may be submitted for each position.

2.3.4 The Technical Proposal shall provide the following information using
the attached Standard Forms;

(i) A brief description of the firm's organization and an outline of
recent experience on assignments of a similar nature. For each
assignment the outline should indicate inter alia, the profiles of
the staff proposed, duration of the assignment, contract amount
and firm's involvement.

(ii) Any comments or suggestions on the Terms of Reference, a IiSt

of sei-vices and facilities to be provided by the Ctient.

CLIENT: KENYA. RNII-WAYS CORPORATION Page I
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(iii) A description of the methodology and work plan for performing
the assignment.

(iv) The list of the proposed staff team by specialty, the tasks that
would be assigned to each staff team member and their timing,

CVs recently signed by the proposed professional staff and the
authorized representative submitting the proposa[. Key
information should include number of years working for the
firm/entity and degree of responsibitity held in various
assignments during the last ten (10) years.

(v)

(vi) Estimates of the total staff input (professional and support staff
staff-time) needed to carry out the assignrnent supported by bar
char-t diagrams showing the time proposed for each
professiona[ staff team member.

(vii) A detailed description of the proposed methodology, staffing
and monitoring of training, if Appendix "A" specifies training as
a major component of the assignment.

(viii) Any additional information requested in Appendix "A"

2.3.5 The Technical Proposal shall not include any financial information

2"4 Fnepanatiom of Financial Froposal

2.4.1 ln preparing the Financial Proposal, consultants are expected to take
into account the requirements and conditions outlined in the RFP
documents. The Financial Froposal should follow Standard Forms
(Section D). lt lists all costs associated with the assignment
including; (a) remuneration for staff (in the fietd and at headquarters),
and; (b) reimbursable expenses such as subsistence (per diem,
housing), transportation (international and local, for mobilization and
demobilization), services and equipment (vehicles, office equipment,
furniture, and supplies), office rent, insurance, printing of .documents,
surveys, and training, if it is a major component of the assignment. lf
appropriate these costs should be broken down by activity.

2.4.2 The Financial Proposal should ciearly identify as a separate amount,
the local taxes, d0ties, fees, levies and other charges imposed under

CLIENT: KENYA RAILWAYS CORPORATIONI Page
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the law on the consultants, the sub-consultants and their personnel,
unless Appendix "A" specifies othenvise.

2.4.3 Consultants shall expless the price of their services in Kenya
Shillings.

2.4.4 Commissions and gratuities, if any, paid or to be paid by consultants
and related to the assignment will be listed in the Financial Proposal
submission Form.

2.4.5,f he, Proiibsal niust remain valid for 60 days. after the,.submisg-ion ,

.dg!e During thiq period, the consultant is expected to keep available,
at his own cost, the professional staff proposed for the assignment.
The CIient will make his best effort to complete negotiations within
this period. lf the Client wishes to extend the validity period of the
proposals, the consultants shall agree to the extension.

2.5 Submissiol'r, Receipt, and Opemlng of Fnoposals

.2.5.1 The original proposal (Technical Proposal and, if required, Financial
Proposal; see para. 1 2) shall be prepared in indelible ink. lt shall
contain no interlineations or overwriting, except as necessary to
correct errors made by the firm itself. Any such corrections must be
initialled by the persons or person authorised to sign the proposals.

2.5.2 For each proposal, the consultants shall prepare the number of
copies indicated in Appendix "A". Each Technical Proposal and
Financial Proposal shall be marked "OR[G[NAL" or "COFY" as
appropriate. lf there are any discrepancies between the original and
the copies of the proposal, the original shall govern.

2"5.3 The original and ali copies of the Technical Froposal shali be placed
in a sealed envelope clearly marked "T'Ee F{NICAL PROF@SAL," and
the original and all copies of the Financial Proposal in a sealed
envelope clearly marked "FINANCIAL PR@POSAL" anci warning:
,,DO NOT OPEN \M[TH THE TEGHNIGAL PROP@SAL". BOth

envelopes shall be placed inio an outer enrrelope and sealed. This
outer envelope shal! bear the subrnission adciress and other
information indicated in the Appendix "lTC" and be clearly marked,
,,EO NOT OPEN, EXCEPT INI PRESENCE OF THE OPENING
e orul[ffiITTEE."

CLIENT: KENYA RAILWAYS CORPORATIoN Page LO of 1O
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2,5..4 The compleied Technical and Financial Proposals must be delivered

at the submission address on or before the time and date stated in
the Appendix "lTC". Any proposal received after the closing time for

submission of proposals shall be returned to the respective

consultant unoPened.

2.5.5 After the deadline for submission of proposals, the Technical
Proposal shall be opened immediately by the opening committee.

The Financial Proposal shall remain sealed and deposited with a
responsible ofiicer of the client department up to the time for public

opening of financial ProPosals.

2.6 Fnoposal Evaluation General

2.6.1 From the time the bids are opened to the time the Contract is
awarded, if any consultant wishes to contact the Client on any matter
related to his proposal, he shoutd do so in writing at the address
indicated in the Appendix "lTC". Any effort by the firm to influence
the Ctient in the proposal evaluation, proposal comparison or
Contract award decisions may result in the rejection of the
cons ultant's proPosal.

2.6.2 Evaluators of Technical Proposals shall have no access to the
Financial Proposals until the technical evaluation is concluded.

23 Evaluation of l-ectrilicafl Froposal

2.7.1 The evaluation committee appointed by the Client shall evaluate the
proposals on the basis of their responsiveness to the Terms of
Reference, applying the evaluation criteria as follows

Foimts
(i) Specific experience of the consultant

related to the assignment (5-10)
(ii) Adequacy of the proposed work plan and

methodology in responding to the terms
of reference (20-40)

(iii) Qualifications and competence of
the key staff for the assignment (30-40)

(iv) Suitabitity to the transfer of Technology
Programme (Training) (0-10)

CLIENT: KENYA RAILWAYS CORPORATION
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Each resp.onsive proposal will be given a technical score (St), A
proposal shall be rejected at this stage if it does not respond to
important aspects of the Terrns of Reference or if it fails tp achieve
the minimum technical score indicated in the Appendix "lTC'.

2.8 Public Openimg and Evaluation of Financial Proposal

2.8.1 Aftei Technical Proposal evaluation, the Client shall notify those
consultants whose proposals did not meet the minimum qualifying
mark or were considered non-responsive to the RFP and Terms of
Reference, indicating that their Financial Proposals will be returned
after cornpleting the selection process. The Client shall
simultaneously notify the consultants who have secured the minimum
qualifying mark, indicating the date and time set for opening the
Financial Proposals and stating that the opening ceremony is open to
those consultants who choose to attend. The opening date shall not
be sooner than seven (7) days after the notification date. The
notification may be sent by registered letter, cable, telex, facsinrile or
electronic mail.

2.8.2 The Financial Proposals shall be opened publicly in the presence of
the consultants' representatives who choose to attend. The name of
the consultant, the technical Scores and the proposed prices shall be
read aloud and recorded when the Financial Proposals are opened.
The Client shall pi'epare minutes of the public opening.

2.8.3 The evaluation committee r,vitl determine whether the financial
proposals are complete (i.e. whether the consultant has costed all the
items of the corresponding Technical Pr-oposal and correct any
computatronal errors. 1, he cost of any un-priced items shail be
assumed to be included in other costs in the proposal. ln all cases,
the total price of the Financial Proposal as submitted shall prevail.

2.8.4. While conrparing proposal prices between lccal and foreign firms
participating in a selection process in financiai evaluation of
Pi'oposals, firms incorporated in Kenya where indigenous Kenyans
own 51% or more of the share capital shall be allowed a 10o/o

preferential bias in proposal prices. However, there shall be no such
preference in the technical evaluation of the tenders. Proof oi local
incorporation and citizenship sfiall be requireo before the provisi,:ns

CLIENT: KENYA P"AILWAYS CORPORATION Page X2 of L2
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2.9

of this sub-clause are applied. Details of such pioof shall be attached

by the Consultant in the financial proposal'

2.B.sThe formulae for determining the Financial Score (Sf).shall' unless an

alternative formulae is indicited in the Appendix "[TC", be as follows:-

Sf = 100 x;'1. where Sf is the financial score;. Fm is the lowest

priced financial proposal and F is the price of the proposal u1de1

consideration. Proposals will be ranked according to their combined

technical (S, and'financial (S, scores using the weights (T=the

;;ilr.,igiuLn'to the Technical'.Pioposal'. P = the weight given to the

Financial Proposat; T + p = l) indicated in the Appendix' The

combined technical and financial score, s, is calculated as follows:- S

= Sf x I "r; Sf x p %. The flrm achieving the highest combined

technical and financial.score witl be invited for negotlations.
-2:8:6iThb,tender.evaluation comrnittee shall evaluate the tender withjn 30 

'
', i dals of from the date of opening the tender'

2.8.7 Contract price variations shall not be allowed for contracts not

exceeding one Year (12 months)'

2.8.8 Where contract price variation is allowed, the variation shall not

exceed 10% of the original contract price

2.B.gprice variation requests shalt be processed by the procuring entity

within 30 days of receiving the request'

Negotiations

1.1.1.Nlegotiations will be held at the same address as "address to

r"nO"information to the Client" indicated in the Appendix "lTC"'

The arm is to reach agreement on ail points ancl srgn a contract'

1.1 .Z.hlegotiations will include a discussion of the Technical

Prop"osal, the proposed methodotogy (wor-k plan),. staffing and

.anysuggestionsmadebythefir.mtoimprovetheTermsof
Reference. The Client and firm will then work out final Terms of

Reference, staffing and bar charts indicating activities' staff

periods in the fieldand in the head office, staff-months, logistics

and reporting. The agreed work plan and final Terms of

Reference toTiff then be !.ncorporated in the "Description of

Services" and form part of the contract. special attention will be

paid to getting the most the firm can offer within the avaitable

.i

)
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budget and to clearly defining the inputs required from the Client
to ensure satisfactory implementation of the assignment.

1.1,3.Unless there are exceptional reasons, the financial negotiations
will not involve the remuneration rates for staff (no breakdown of
fees).

1.1.4.Having selected the firm on the basis of, among other things,
an evaluation of proposed key professional staff, the Client
expects to negotiate a contract on the basis of the experts named
in the proposal. Before contract negotiations, the Client will
require assurances that the experts will be actually available.
The Client will not consider substitutions during contract
negotiations unless both parties agree that undue delay in the
selection process rnakes such substitution unavoidable or that
such changes are critical to meet the objectives of the' assignment. lf this is not the case and if it is established that key
staff, were offered in the proposal without confirming their
availability, the firm may be disqualified.

1.1.5.The negotiations will conclude with a review of the draft form of
the Contract. To complete negotiations the CIient and the
selected firm will initial the agreed Contract. lf negotiations fail,
the Client will invite the firm ,ihoru proposal received the second
highest score to negotiate a contract.

1.1.6.The procuring entity shall appoint a team for the purpose of the
negotiations.

2"n0 Awand of Comtnaat

2.10.1 The Contract will be awarded following negotiations. After
negotiations are completed, the Client will promptly notiiy other
consuitants on the shortlist that they were unsuccessful and return
the Financial Proposals of those consultants who did not pass the
technical evaiuation.

2iA.2 Thg selected firm is expected to commence the assignment on the
date and at the location specified in Appendix "A".

2.10.3 The parties to the contract shall have it signed within 30 ciays from
- the date of notii'ication of contract award unless there is an

adminisirative review request.
CLIENT: KENYA RAILWAYS CORPORATION Page
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2.10.4 The procuring entity may at any time terminate procurement

proceedings before contract award and shall not be liable to any

person for the termination'

2.10.5 The procuring entity shall give prompt notice of the termination to

the tendererJand on request give its reasons for termination within

14 days of receiving the request from any tenderer'

2.10.6 To quatify for contract awards, the tenderer shall have the

following:
(a) Necessary qualifications, capability experience, services,

equipment and facilities to provide what is being procured.

(b) Legal capacity to enter into a contract for procurement
("j Sh;ll not be insolvent, in receivership, bankrupt or in the

process of being wound up and is not the subject of legal

proceedings relating to the foregoing

(d) shall not be debarred from parlicipating in public

Procurement.

2,11 Gonfidentiality

2.11 . lnformation relating to evaluation of proposals and recommendations

concerning awards shall not be disclosed to the consultants who

submitted-the proposals or to other persons not officially concerned

with the process, until the winning firm has been notified that it has

been awarded the Contract.

2.12 Conl upt on fnaudulent practices

2.12.1 The procur.ing entity requires that the consultants observe the

highest stancjards oi ethics during the selection and award of the

consultancy contract and also during the performance of the

assignment. The tenderer shall sign a declaration that he has not

and will not be involved in corrupt or fraudulent practices.

Z.1Z.zThe procuring entity will reject a proposal fcr award if it determines

that the consultant recommended for award has engaged in corrupt

or fraudulent'practices in competing for the contract in question.

2.12.3 Further a consultant who is founci to have indulged in corrupt or

fraudulent practices risks being debarred frorn participating in pubiic

procurement in KenYa

CLIENT: KENYA RAILWAYS CoRPoRATION age of XS



AruruffiHUffiffi 5



i

{
.t

r1

:STIBN{ISSIONS TO TT{E PI.IBLIC

I}{VE,STNXENT COMMITTEE ON SGR

The Third Railway Survey and Design

Institute Group CorPoration

i..:;i:f#iet:i-1i

ffiT$ffi8
I

iriis#ffi t'H=$;

3 1

AUGUST 2OI4



in the aspects of hansport nelwork planrring, compilation of specifications,

survey, design and consultancy. TSDI has come out at the top of the 100

best survey and design firms of the country in terms of its overall strength.

It has been approved by the Lloyd's Register Quality Assurance, Health

and Safety Management System and Environmental Management System.

TSDI owns Transit Survey and Design Engineering Lab, Academician

Experls Program and Post-doctoral Frogram, which are equipped with

advanced instruments. Being the holder of govemment-issued Class A

qualification certificates conceming engineering design, it is quaiified to

undertake all the design services tn 27 engineering design industries of

China. As an international member of FIDIC, it is also qualifled to

contract to the assignment of overall contracting within the admissible

scope of Class I qualification cerlificates conceirring overall contracting

of construction

TSDI has accomplished the surey and design of inore than 60,000kia

railway, of which more than 34,000km were open to h'affic by the end of

2A13, amounting to over one third of the total of the state. TSDI has

accomplished the design of 8,100km high-speed raihvay including

railways under construction and open to traffic, TSDI makes great

contribution to China's rarlway construction and it has completed the

suivey and design of foreign railways over 4,0C0 km, eaming iugh

4
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intemational rePutatio n.

As the overall designer, TSDI undertakes the design of Beijing-Shanghai

high-speed railway and also completed the design of a large numbel of

large-scale railway stations and integrated traffic terminals such as

Beijing South Railway Station, Tiargin Railway Station, and' Shanghai

Hongqiao Railway Station and so on. TSDI comes out at the top of the

occupied market share in the f,re1d of urban mass transit. As the overali

contractor, it has accomplished design tasks of 13 lines in 6 cities, which

are Shenzhen, Shanghai, Beijing, Tianjin, Shenyang and Dalian' In China,

TSDI takes the lead in the research and'design of maglev system. As for

the international design and consultancy, TSDI has accomplished or been

undertaking the survey, design and consultancy works of 70 projects in

more than 30 countries, such as Tanzanta lo zambia Railway Froject,

Kenya Mornbasa to Nairobi Railway Project, Ethiopia Addis Ababa to

Djibouti R.ailway Froject, Siena L.eone Mining Railway Project, Nigeria

railway project, Philippines railway project, Thailand High Speed

Railway Froject and so on.

In the past 50 years or more, The 3'd Railway Survey & Design Institute

has obtained vadous awards totaling Zllpreces, in which there is 1 piece

of I-u Ban Award,6 pi.r"s of Zhan Tianyou Award, 11 pieces of National

Gold Award, 23 pieces of Silver Award and 5 pieces of Bronze Award;

5



and 124 pieces of national and provincial (ministerial) award for progress

in science and tischnology. The standards and specifications complied by

itself have won 78 pieces of national and provincial (ministerial) award,

in which there is 1 piece of National Gold Award, 6 pieces of Silver

Award, and 3 pieces of Bronze Award; and the software deveioped

independently have won 64 pieces of national and provinciai (ministerial)

award, in which th'ere are 9 pieces of National Silver Award and 8 pieces

of Bronze Award.

ilir
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TSDI's Performance in Africa

i!

No. Name of Project Countryffype of Project Work period
Completion

Status

1

Addis
Ababa-Djibouti Port
Railway Project in

Ethiopia

Ethiopia,
Djibouti/project

management, design
consultation and

SU

Feb.2013- now ln progress

2

Project aiding to
repairing and
renovation of

Tanzania-Zambia

Tanzania,
Zambia/preliminary

suNey and feasibititY
studies

2012.3-2013.3 Compieted

3

lnternal EPC of
implementation
management of
aiding to Nairobi
municipal road
reconstruction

ect in

Kenya/project
management and

supervision
2007.6-2008.9 Completed

4

Repairing and
renovation of
Bongor-Baia
Railway and

dedicated RailwaY
of Luanda Port in

ola

Angola/railway survey
design

2003.4-2005.10 Completed

5

Research on

railways and
highways planning

consultation in
northern region of

Kenya/transportation
planning studY

2011 .8-2011.12 Completed

6

Research on sPecial
national

transportation
planning

consultation in
Zambia

Zambia /tra n s p ortatio n

planning studY
2012.3-2012.12 Completed

-!,'
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L.2 Background of the Tendering of the SGR

Conso osition

TSDI noticed an Intemational Tender Notice: Request for

Proposal on consultancy services for sGR by Kenya Railways

Coqporation in July, 2013. A delegation of TSDI then was sent to

Nairobi to foilow up such information, when APEC approached us

and aiso invited Ms. Edon International who have vast experience

on architectural works Iocally and intemationally. TSDI had a

very good cooperation with APEC during the bidding for the

project Design, Build and Finance of the Nairobi JKIA Commuter

railway. so we decided to form a consortium with APEC and

EDON.

With a consortium of three team members and relevant

experience, we proceeded to piepare both the Technical and

Financial proposals for the SGR Project

10



KR ni5w invites prooosals from qualified ionsulling tirms fcir.the lollowing service-s:

Coiisirttancv Serulces ior Desilh Bevteri ind Construction Supbwi3iori for.the
;;;;Irn;ii;;t"i a.iianoara GJuse naiiwav rrorl Mbmbasa ro iqatiobt, KEnva,
and ir'o-curement and installation of .faciiities, tobomotirirls and rolilrig stbcl<.

lhterbitea etiqible .consultants may. .view/obtain turther inlormation or dov'inload

inO nfp aoiumenG trbm KB's website: wwvr.krb.co.ke/procuremeht slarting lrom
rit"O"'..au,tZath July 2013. Compleled RFP dbcum.enls in pla.in s3a1ed envelopes
clbariy maried wirh the ;Tender No' and the "Description of the -tender" shall be

addrbssed to:

EOR.DESIGN R
coNSTRUCTION

EWHs
AOFONSI

TOFR.OM NAI
ANDOF

THE MANAGING DIRECTOFI
KLNYA RAtLwAVs conPoRartot'l
P,O. FOX'3q121.- GO'loo _ .

NAIROBI, KENYA

i:
:.1'!

{

Tecnamrraa[ Fro sa[

Technically, ou1' consortium drew fiom the broad experience of

TSDI where the latter has done 60,000kns of raiiway line and

both APEC and EDON',s market leadership in the civil

engineering and architecturai fields respectively. - Botir firms are

also well versed and experienced in contlact administration and

documentation. Subsequently, oul' consoilium selected staff broad

1t



requisite exeperience in all areas of the SGR Project including

Traclc/Rolling Stock to ensure that quality is. not . comFromised in

any way.

Finally our team presented a technical proposal which we believed

was peffectly in line with the requirements of the ToR and one

which we believed was competitively had chances to win.

Financial Froposal

The pricing regime for the consortium was informed by varoius

underpinng factors as follows ;

I Onnorhrniti es to be availied bv the successfirl comoletion of the

SGR project

From tire Te ns of Reference, it was clear that the SGR section

from Mombasa to Nairobi was only part of the programme of the

sGR project. i.e 15% of the total envisaged line length from

Mombasa to I(gali via Kampala with the branchline to iuba in

South Sudan. As such, by entering into the. SGR martet and

t2
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successfully implementting it, it only meant furfirer opporhrnities.

To this the consortiurn resolved to offer a very competitrve pnce

based on :

Price: Cost + Minimai overheads + Minimal Profrts

The consortium foresaw the compensation for profits being

through future opportunities whose chances will be highly

increased after entering the market and effective implementing the

same to the highest standards ever-

II. Ahigh proportion of the iocal staff-

Infonned by the Kenyan. Government efforts to strengthen local

capacity, the consortium constituted a team of experts comprising

of 60% Kenyan Nationals and 40% Chinese nationals. Given the

manmonth rates_ for the Kenyan nationals are relatively low, the

intended effect was to have a competitively low price

m. The stiff competition presented by the intelest shown during pre-

iii
*
f,J
:;:'

bid conference.

13



During the pre-bid conference, it was clear that there were finns

from alL over. the world who were interested in the project. our

experience in the market for the last 10 years has shown that firms

from the eastern part of the worid and in particular the chinese

finns can quote prices which a vely very iow. This probably

because they are all government entities with other guiding

interests rather than profits. During the pre-bid rneeting the

chinese associated firms were more than seven and our

consortium had then to price competitively inorder to win.

Peckins Order ;

In the consortium, TSDI is the Lead Firm producing the Team

Leader and APEC and EDoN are members in the consortium with

each producing a Deputy Team Leader

2. Workrmg Comtemt amd R.esponsibility of TSDI

Explanatiom of Desflgn Review Group Xnput for SG[t Pnoject

2:r rhe sGR Project applies chinese Railway Standard and

Specification. The EPC contractor (CRBC) is responsible for the

preliminary design and construction drawing design (detailed

l

r

design);

74



'I

j

2.2 During the bidding in October of 2013, the Consortium

discussed the division of work and took consideration of the

following aspects:

2.2.t The SGR project applies Chinese Railway Standard and

Specif,rcation. The engineers of TSDI ale experienced and vely

familiar with Chinese Railway Standard and Specification.

2.2.2 The loca1 engineers of APEC and EDON know local

conditions quite well and are full of local experiences.

In view of the above aspects and based on the experience and

qualifications of the consortium members, the consortium

discussed and reached consensus and the general principle that

TSDI is mainiy responsible for design review and APEC&EDON

are mainly responsible for construction supervision.

3" Statememt om ttre lmdepemdemae of'TSDI

The Third, Railway Survey and Design Institute Group Co-rporation

("TSDI" for shorl) is an enterprise legal pelson legally established in

Chiira in accordance v,,ith the laws and regulations of the Feople's

Republic of Chna. There's no equity relatiOnship in the manner of

control or: joint control between TSDI and CRBC, which is shown as

below.

i

il

Kw
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SASAC State-owned Assets Supervision and Administration

Commission of the State councii

CRC --- China Railway Corporation

CCCC --- China Communications Construction Co., Ltd

CRECG --- China Railway Engineering Corporation Group

CRIC --- China Railway Construction Investment Company

CR.BC --- China Road arld Bridge Corporation

CRGL --- China Railway Group Limited

TSDI The Third Railway Survey and Design Instirute Group

Corporation

CRCC - --China Railway Construction Corp oration

CCEC --- China State Construction Engineering Corporation

SINOHYDRO ---Sinohydro Group Ltd

SINOPEC ---Sinopec Group LID

SINON4ACH --- China National Macliinery Industry Corporation

CSSC --- China State Shipbuilding Corporation

15
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SASAC (State-owned Assets Supervision and Adminislyation.

Commission of the State council) is an exclusive authority under direct

rnanagement of the Chinese State Council. Authorized by the State

Council, in accordance with the Company T,aw of the People's Republic

of China and other administrative regulations, SASAC performs

investor's responsibilities; supervises and manages the state-owned assets

of the enterpr'ises under the supervision of the Central Goverrrment

(excluding financial enterprises), and enhances the management of the

state-owned assets.

CRC---China Railway corporation (cHrNA RATLWAY for short) is a

solely state-owned enterprise established under the approval of the State

Council of the Chinese Government according to the Law of Industrial

Enteqprises Owned by the Whole Feople of the PRC. CHINA RAILWAY

is under the administration of the central goveriunent, and. the Financial

Ministry of Chinese Govetament shoulder the responsibiiity as the capital

contributor on behalf of State of Council, and Ministry of Transport and

State Railway Administration.have supervision on CHINA RAILWAY.

CRCIC---Chura R.af,lway Construction nmvestmemt Coumpaury is the

state railway investment organization solely invested by China Railway

Corporation.

T'SDr-*The T'tralrd R.ainway Survey anad Deslgn [uastitute Gn'oup

18



Corporation is the subsidiary corporation of China Railway Construction

Investment Company holding 70% of share and the rest 30% is held by

China Railway Group Ltd.

CRECG---China R.ailway Engineering Corporation Group is a

central enterprise under supervision of SASAC

CRGn----China Rainway Gnoup T-td" is a iisted company initiated and

set up by CRECG with shareholding ratio of 56.Lo/o and the remaining is

public shares.

CCCC---China Comamunncations Construction Co., Ltd is a central

enterprise under supervision of SASAC.

CRtsC---Chima R.oad amd Bnidge Engineerlng Co., tr td is the

wholly-owned subsidiary of China Communications Construction Co.,

Ltd.

In srrmmary, there is no equity relationship in the manner oi control or

joint control between TSDI and CRBC. There is no legal basis if you

doubt the independence and fairness just because they are all registered in

China.

Accordtnp to the stinulations of the International Accountins Standard 24

:
lf
l
t'.

i4

i:
)

l,l

i;
rl,

I

-- Related Partv Disclosures (IAS 24), two thout any other

h
{

relationship because they ai"e goverrulxent in

conxmon Qre n.ot related oarties

19



I

supervisory panels to the supervised enterprises on behalf of the

state. council and takes charge of daily management of the

supervisory panels

(6) SASAC is responsible for organi Lzingthe supervised. enterprises

to turn the state-owned capital gains over to the state, participates in

fonnulating management system and methods of the state-owned

capital operational budget, and is responsible for working out the

state-owned capital operational budget and fina1 account and ther

implementation in accord afice with related regulations.

(7) SASAC is responsible for urging the supervised enterprises to

caffy out the guiding principles, policies, related laws and

regulations and standards for safety production and inspects the

results in accordance with the responsibilities as investor.

(8) SASAC is responsible for the fundamental management of the

state-owned assets of enterprises, worts out draft laws and

regulations on the management of the state-owned assets, establishes

related ruies and regulations and directs and supervises the

management work of local state-owned assets according to lavr.

(9) SASAC undertakes other tasks assigned by the State council.

22
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List of SOEs under SASAC

1 China National Nuclear Corporation 63 China Automobile Indust-y Corporation

1
China Nuclear

Corporation

Engineering Gloup
64

China Machinery Industry Group

Corporation

3
China Aerospace Science and Technoiogy

Corporation
65

China Mechanical Engingerulg Research

Lrstitute

A-
China Aerospace Science &. Industry

Corporation
66

Chinese Academy of Agriculhrral

Mechanization Sciences

5 Aviation hdustry Corporation of China 67 Sinosteel .Corporation

6 China State Shipbuilding Corporation 68
China Metallurgical Construction Group

Co., Ltd.

7 China Shipbuilding Industry Corporation 69 China Iron and Steel Research Institute

8 Ctr-ina North Industries Group Corporation 70 China National Chernical Corporation

9 China South Iadustries Group 1l
China National Chernical Engineeriag

Group Corporation

10
China Electronics Techaology Group

Corporation
72

China National Chernical Construction

Corporation

11 China Nationai Petroleuur Corporation IJ Sinolight Corporation

t2 China P etrocheurical Corporation 14
China Light Industry Foreign Econoinic and

Technolo gical Cooperation Corporation

13 China Nationai Offshore Oil Colporation 15

China Light lndustrial Corporation for

Foreign Economic and Technical

Co-operation

14 State Grid Coiporation of China t6 ChinaNational Arts & Crafts (Group) Corp.

15 Chiua Southerr Power Group Corporation China National Salt lndustr-y Corporation

t6 China HuaNeng Group Corporation t8 China Hi-Tech Group Corporation

17 China Datang Group Corporation 79 China National Materials Group Corp., Ltd.

18 China Huadian Group Corporation

China Guodian Corporation

80
China National Building Material Group

Corporation

t9 81
China Nonfenous Metal Mining (Group)

Co., Ltd.

20 China P ower Investment Corporation 82
Beijing General Research Institute of
Mining and Metallurgy

21 China Three Gorges Corporation 83 China Iriternational Itellectech Corp

22 Shenhua Group Corporatiou Ltd. 84
China Far Eait lntei:rational Trading

Corporation

23 China Teieconununications Corporation 85
CHINA NATIONAL DIVESTMENT &

GUARANTY CO.,LID

24 China Network Courmuni cations Group 86 China geo Engineering Corporation

25 China Mobile Cor:rrnunications Corporation 6t
China Real

Corporation

Estate Development

26 China Electronic infonnation lndustry Group 88 China CNR Corporation Limited

24



rn

3

Co., Ltd.
a1LI China First Autornobile Works Group 89 Corporation Lirnited

28 Dongfeng Motor Corporation 90 Caina Railway Signai & Communition Corp

29
China First Heavy Machinery. Group Co.,

Ltd.
91

China Railway Engineering Construction

Group Colporation

30
China Second Heavy Machinery Group Co.,

Ltd.
92

China Railway Construction Corporation

Limited

31 Harbin Power Equipment Group Co., Ltd. 93
Ch:rra Comrnunications

cornpany limited

constructton

32 China D ongfan g Elect-ic Corporation 94
China National Postal

Telecomrnunications Appliances Corp

and

JJ Anshan kon and Steel Group Corporation 95
China Satellite

Corporation

Comrnunications

34 Shanghai Bao Steel Group Corporation 96
China Academy of Telecommunications

Technology

35 Wuhan Iron and Steel CompanY 97 China Water Inveshnent Group Corporation

36 Alurninura Corporation of China 98
China agricultural development group

corporation

37 China Ocean Shippiug(Group) Corporation 99
China's agriculnrral reclamation (group)

corp

38 China Shipping(Group )Corporation 100 China National Seed Group Corporation

39 China National Aviation Holding Company lul Chinatex Corporation

40 China Eastern Airlines Group 102
China National Arts and Crafts Import and

Erport Corporation

4l China Southern Airlines Group 1 0 j
China National Light Industrial Products

Import and Export Corporation

42 Sinochem Corporation 104
China National Service Corporation for

Chinese Personnel Working Abroad

43 China Oi1 and Food Corporatron 105 China National Biotec Group

44 China Minrnetals Corporation 106 China record coqporation

45 China General Technology Holding Co-, Ltd. 107 China Forestry Group Corporation

46
China State Construction

Corporation

Engineenng
i08

Ctr-ina National Pharmaceutical Group

Corporation

47 China Grain Resen,es Cotporation 109 CITS Group Corporation

48 State Development&Investraent Corporation 110
China Architectule Design & Research

Group

49 China Merchants Group 111 China Poly Group Corporation

50 China Resources(Group)Co., Ltd. i2 China Electronics Engineering Design

lnstitute

51 HongKong China Travei(GLoup)Co., Ltd 113
China l',lational Administration of.- Coal

Geology

52
Ctrina Energy Consewation

Corporation

lnvestment
114 ChinaTravel S kyHoldin gC omp any

25



53 ChinaHi-tech Inveshent Group Co., Ltd. 115 China National Aviation Fuel

54
China traternational Engineering Conzulting

Corporation
116

ChinaAviationSuppliesTmp. &Exp. Group

Colporation

55 China Grain and Oil Group Corporation t17
China Power Engineering Consulting

(Group) Corporation

56 China National Packaging Corporation 118 I{YD RO CHINA CORP ORATION

57
Chinese Commerce Enterprise Group Co.,

Ltd.
119 Sinohydro Group Ltd.

58
China Huafu Trade Development Group

Corporation
120 China National Gold Group Corp

59 China Chengtong Holding Corporation 121 China Gezhoub a Corporation

50 China Huaxing Group Colporation 122 China railway materials corporation

61 China National Coal Group Corporation t23 China Tietong Telecom

62 China Coal Research. Institute

26
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8. TSDI and CRBC REPORTING STRUCTURE

8.1 Reporting structure of TSDI

Note: The profrt of TSDI will he reported to CRIC and then to CIR.C

30



8"2 Reporting structure of CRBC

T'he Pnofit of CRtsC wi}[ omly be neported to CCCC. SAS^AC is just

n'es glomslhle for sr,rpervisom

A

3r.



9. Conclusion

TSDI has taken more than 70 overseas projects in 30 different countries

and accumulated rich experiences'and expertise. TSDI is the top railway

sulTey and design corporation in China and has accomplished the survey

and design of more than 60,000km railway. TSDI is quite familiar with

Chinese Railway code and specifications

TSDI takes great importance to Kenya Mombasa to Nairobi SGR Project

and is willing to share Qur rich railway expertise and experiences with

Kenya. TSDI will also do best to undertake technical training and transfer

and help Kenya local railway technical level

TSDI looks forward to taking the opportunity to provide best consulting

service for the project and promoting friendship of Kenya and China

through our best efforts.

32



:i: I

l.':

APPENDIX: Qualifications of TSDI
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ChIAFTER. ONE

BACKGR'OqJ ND IhIFOR.MfiATEEN

The $(enla R.ailwaYs f,flandate

Fo*owing the concession of Kenya Railways.ol 1i-l-\ol?L?:1.?006' the Kenya

Re.itways Mandaie ir*i*"i=.d to include ihe foltowing activities:

i) Management of the Concession Agreement;

ii) Ma.na.genrent of trlon-Corrceded Assets;

iil)Planninganddevelopmentofmetropotitanrailtransportsysfems;

iV)Promotionandfacilitaiionofnationalrailwayneiworkdevelopment;

14 Devetopment and EVlanagement of inland vuatentuays;

vi)Developmentandl\fianagementoftheRailwayTraininglnstitute.

lnordertomeetSomeoftheobjectivesofMandate(iv),GoKandKenya
Railwaysproposetodeveloparnodernhighcapacitystandardgaugei,ailway
between tr/lombasa anii \4alaba/Kidumu. The Railway witl be developed in two

phases: Phase 1 Monibasa _ Nairobi, Phase 2. Nairobi _ tdalaba/Kisumu. The

Governnrent is currentty in the process oi identiiying suitable funding model to

supporttheconstructionoftheprojbct.lnthemeantime,inordertoensurethat
the proiect is deliverecl as per quality 

.'n1-ttT,:-described 
in the Feasibility

StudyandFrelii.ninaryDesignReport,K..Rintendstoengageaqualified
consulta.nt to undertal<e the designs review and construciion supervision'

2. Tlte biddisrq Process

,lgth *Ju[y, 2S.!3: KrR adver.tised for qualified consulting iirms to submit bids for the

Design Revievu and construction supervision ior the development of the

Iv'lombasa - Nairobi standard gauEe railway'

(see r&nruex 'i: Actventisenirtemt for the ter''cier amd Anmex 2: Notification of

fios*ng qrf the R'FF Docurment in ttre K-R Wehsite)

22nd August,20,03: Bidders briefing _ ft/linutes attached as Anmex 3

The ctoslng date fcr-ilre submissions was supposed to be 29'h At-tgust, 2013 but

was e;ctendecl to 26th Sep'ternber, ?0n3 following a request at the Bidciers'

briefing - leiter of extension attached as Aatmex 4'

.{\\t /'
J
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:

I
I
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CHAPTER TFf,REE

EVALUATIOT.{ OF T'ECE.INIGAI- PRCIPOSALS

Evaluatien Criterla

All the three (3) firms: Team EmgimeerinE, TSDI/APEG/EDON aFrd Korea Rail

liletrnork Aertl'tonity qualified to proceed on to Technical Evaluation.

2. ftflethocioloEy f,on the Techmlcal Evaluation

Each member of tlre Evalua.tion Committee assessed the Froposal and

independently awardecJ marks for each item in the evalua.tion criteria. The

Committee then deliberatecj on the marks awarded ancl where necessary

moderated. The final score was an a\rerage of the sum of the scores for each

member of the Committee

3. EvatuatEon Critenia

The evaluation criteria are as spelled out in Paragraph 2.7.1 (page 39 of the RFP

Document) of the APPENDIX TO ll\FORft4ATlOt\'l TO COINSULTANTS and is

divided into four (4) sections.

ftllaxinnunsr' points

t,{

JI

100

.lL'

E

4.0 Strrmtrmary o'f Tee[-lr:lEca! Evaluatiom s,core

Beiow is the summary of the technical evaluation foi' each bidder. Amnex 5
contains the breaticlown of the deta.ils of scores from each evaluator foi'each of
the Biciders evaluatecl.

r..
t.

r4li,l
;..l
L]

;l
lt

:'!
ll

i.t-r
!..i
LJ
:

f-..,
:l

iiil
i.-{H
I
)..1
r .,.1

:l

:

!

i:i
i-J
i

i... 1

I, ,l
!

I

I
I
I

SectEon

4
d

Specific experience of the.consultant related to

the asiignment

Adequa.cy of the proposed work plan and

methodology in responding to the terrns of

reference
2

Quatifications and competence of key staff for the

assignrnent

4.
Suitability to the Capacity Building Programme

a.nd training

TOTAL

Page 'fl 2 a:i 22
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ActulalsCore

*,8)

6.7

27.0

42.7

7.0

83.4

"4.?

A Cogtrtmemts on the Techmiaa[ Evatunatlom scor'e

1. Tearm Emgimeer'flmg
6Spec[ficex_per[errceoftheeogxsultamtnelatedtothe

assogrnmernt:
oFrojectspresentedarelowvaluedandwithinSouthern

Africa Region onlY .

o prolects tick variety - mostty about PRASA and Gautrain

o Adequacy of the pnoposee! work pEam au'ld o-r'tethodofiogy it

respondEmE to the tenrsls ot" referes'lce:

o Com-ments on TOR are not detailed and lack suggestions

Detailsonenvironmenta!ConsiderationsmiSS[ng
o Details on scope oi work and timelines not properly defined

Guaa[ificat[oms anci cormpe'[emce of key sta'fif fon tt'le asslgrnrmertt

o staff involved in low value proiects with tittle to no relevance

to commuter rail develoPment

o The firrn provided an environmenta.l expert from outside the

country vrrith. a commitment that the consultant will team up

with a tocal registereci exoert'.

Where the firm is the successtul bidder, it wilt neecl to provide

local environmental expert with the required qualification (registere

\,vith NEMA as lead EIA expei't) before it is awarded the contract'

suitaholity to the Gapaclty Eui$ciiotg FroEramnrme amd tratmimg:

o Training of trainers not considered in depth .:

ii
l.l
:,_.:t

I,,li I o

fr::'l

i: .:

!._l

i:. -rr.t
ti

i'i
.. I

::.-1il
...i

''i

I
i

TU

o
u.lL
{
6oFO

tr,
E

o
o

EH
F- ul

@

oo
rD

E

E'x
6
E.

8.07.51CISpecific exPerience ultant related to

the assi

of the consi

26.724.432

reference

andwork plantheof proposAdequacY
oftermsto thein respondingmethodol ogy

2.

46.737.45@3. and comPetence of key staff forQualifications
the'assi nment

7.27.0ISuitabili'tY to the Building Programme

and trai
CapacitY4

88.675.9
TOT,qLs

o
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TSDI/APECIEDON

No major weakness identifled

korea Rail Frletwork autnoritY3.

Specific experience of the consultant related to the
assignmemt
o Lead finn lacks experience in similar regions

o Lead firm experience in commutei raildevelopment is limited

Qualifications and com$etence of key statf for the assignment:

o Personnel lack experience in commuter rail development

suitability of the Transfer of Technology inctudEmE suitable
trainEmgi Pnogramnue:
o Programmes stated in narrative forrn and lacks detail

6.0 Findings of the Technical Evafluation

Bidder Score (%)

1 Team Engineering 75.9

2

3

TSDI/APEC/EDOFtl 88.6

Korea Rall t'{etwonk AuthoritY 83-4

o

o

o

rl

I

tl^
4

I

i
t

I

i

I

"t
I
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CHAPTER FOUR

GOB{GLUSSONS Ah{D R.EGOMNfl ENDATIONS

Conelusions

The folrowing firms scored above 70% in the Technicar Evaruation 'and theretore

qualify to proceed to Financial Evaluatlon stage in linerivith section 2'6'3 (Page

eol 
"f 

the APPENDIX ro INFORMATION To C0NSULTANTS:

1.0

ffi T'earm Engineering
TSDUAPEG/EBOB{
Korea Rai[ B{etwork AuthoritY

2.0 F..ecornmrendat[oms

The Technical Evaluation committee recommends that the following firms

proceed to financial evaluation stage:

" Team Engimeerimg

" TSDIIAPEC/EDOhI
o Korea Rai[ Network At'lthoritY

€

e

e

r)\]-\-l

-44 \

$1ss''l*

\,''i'
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Dated this 5h day of Novernbei, 2013

NAME .

Mr. Philip tulainga

Eng. Solomon Ouna

lvls. Gillian Sbi

ftdr. Leonard Tonui

CHAPTER FEVE

SIGSTATTJRES

ROLE

Chairperson

hilember

lillember

Member

SI

1

5l lri 13

-ro>/(l

r*trt\tg
2.

3.

4.
n f !,

ffi
E

ffi

ffi

ffit

ffi

rtm

ffi

ffi

ffi

ffi

ffi

ffit
H'[
B

Iffi

I

lffillre
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EVALIJATOR,S SCORE CARDS - ATTACE'IftNENT'84

consultanf s name: TSDUAPEC/EDO${

Aver

Scon

n

ryALUATORS

431 2Maxin'lurn

Scores
cRITERIAY/su B-cRtrERlA

1. Firms exPerience
5.25.0 45.06

Railway lnfrastructure Design

Review and construction
supervision uP to and including

commissio 1.5L.7 1.61.22
Construction materials and

equipment sPecification and

procurement
111 L1

Experience in similar
al area

o-7o.7o.6 0.8I
Reference f rom EmPloYers

a.48.5 7-37.810
TOTAIS

2 Adequacy of ProPosed wcrk

and
77 2221. Comments on TOR

7 7.47 6.8i) Levet of comPleteness 9

7-5 7.47.8 8.09ii) Level of detail and

responsiveness
4 44 44i) Computer aided design

and list of software
22 -2z2ii) Organisation structure

and staffing

2. Technical aPProach and

methodologY

22 32i) Logical and sequential )
J3. Worl< plan

2-2 z1.8 2f,ii) Main activities of the

assignment (Fornr 3)

27.7 26-A26.6 26-A32
TOTALS

'l
I

I

,--1 l

A
St

/'\;\dV
\J'

i
I

I

EVA!-UATORS

4L 2 3Nrlaxiinurn

Scores
CRITERIA/SI.,! B-CR!TERtA

3. Key Professional stafi
6.07.0 7.0 6.08Project team leader
5.24.8 5.2 4.85

Railway Track arid structures
2.52.7 7.4 1n

tr
Lead Contract SPecialist

3-l l 3Jassurance exPertQua
33 3 33Bridge and structural engineei'ing

expbrt
z 2 2 22Geotechnical engineer

I
1
I

I
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Sen ior hydraulics/hYdrologY
z

I

2 1.8 1.8 1.5

,t:..P

Auer

Scor

\.h)

21.821.82
Railway signalling engineer

22222
Telecommunication and ICT

Engineer
722z7

Railway el ectrifi cation
L 2222

Tra nsport l*g'tstics exPert
22 2z2

zz 22

55 55

z

5

1.51.5 1.51.51_.5

Ror' ,E slorft expert

Eni a icg su;r'crY'"'r

R.er er,iI*gfuieers[5]

Arcliited
1.5 1.51.5 1.51.5

Quantity surveyor
1.51.51-5 1.51.5'

Environmental lmPact

assessment.ExPert
t-.)

45.3

1.5

45.8

r-.5

47.3

1.5

47.4

1.5

50.
Social exPert

TOTA.TS

fr/AtuAf0BS

41 2 fMaximulm

S€oies
cRITERIA/stJB-cRlTERlA

4. SuitabilibY of the transfer of
technologY including

suitabte training Programnre
1.8 1_82 1.52

Tr-aining programme local
3.33.8 3-53.5n

Capacity building Progranime for

serving staff
1.72 L.71.8zCapacity building Programme for

RTI trainers
7 6.87.4 7-4ITOTAIS

t.

::1

'I

,t

-l
I
I
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EVAt-tJAT'CIWS SCORE CARDS - ATTACFIFI4ENT88

Constnhant's name: TEAM Et{GINEERING INTERNATIONAL !-TD

Ave

Scot

,.: ,:., ,l 
ti

Av

Scr

..,aF,

G

EVALUATORS

431 2.Maxirnum

Scores
CRTTERIA/SU B-CRITERIA

1. Firms exPerlence
4.5 I4.05 4.56Railway lnfrastructure

Review and construction
supervision uP to and including

Design

commissioni
1.51_5 1.01,.77

Construction materials and

equipment sPecifi cation and

0.8o.7 0.01.01
Experience in similar

area
0.60.5 0-50.81

Reference from EmPloYers
7.46.8 5-57.310

TOTALs

plan and
Z. AdequacY oi ProPosed work

11 L171. Comments on TOR
5 75 6i) Level of completeness 9

6 78 79ii) Level of detail and

responsiveness
2.53.5 354iii) Computer aided design

and list of software
z2 z LZiv)Organisation structure

and staffing

Technical approach and

methodologY

2

2 22 2i) Logical and sequential f,3. Work plan
1.5 1.71.8 15ii) Main activities of the

assignment (Form 3)

22-5 20.5 23.228.832
TOTATS

E'/ALUATO.qS

3 ,4L 7Maximunt

Scores
cRrrERtA/suB-cntrERlA

3. Key professional staff
5 1 786Project team leader
c/ 6 4.0466Railway track and structures

2.7 2.8 2.02.5f,Lead contract sPecialist

3.0 3.0 3.0 3.03O.uality assurance expert

1.0 1.0 1.01.0JBridge and structural engineering

expert
1.0 0.51.5 1.02.0Geotejchnical engineer

1.0 1.01.0 1.02.0Hydrology and hydraulics

2.02.0 2.42.0Railway signalling engineer

I
I
iI

I

,

i.

i
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2.0 2.0 2.0 2.o 2.0

'-4F

Telecommunication and ICT

Engineer

A,'chiIe{.I

' "ri'\

I

IrjJ'i
,l i

I

I,.i. 
::li

*l.l
I

i r;-l!!
ri

i

!

*.1 . ,
i-

,4it:i;i

......o+,-?i

i

l.
i{,i.J:
i
Ir.l;

I
Lli I

lJj
i

J,, ,
1.1 ;ut. I

,:.','li 1

r!-
:l I

.J,-l ',
!.1r,. i!;li I
ii..ll ! . I

-r, i. -

lt#,
t,ll i Ilil .. r

ti
fu':'itrl I

ii.l. I

il
II

.!-- : -..

!,'i I

I

IJ
\.

)*

0.61.5 1.40.5z.o
Railway el estrifi cation

t.41.5 1.61.52.0
Transport logistics exPert

L.8 L.22.01.0'z.o
Rolling Stock ExPert

10-7 0.70.82.O
Engineering surveyor

55 555
ksident Engineers

0.91 a.70.61.5

0.81.0 0.50.81.5
Qi,antirg s,-nve)Br

0.7o.7 o.71-11.5
Environrnental tmPaet

Assessment ExPert
o.2

38.5

a.2

3&-3

0.2

37.7

0.2

37.!

1.5

50
Social expert

TOTAI.S

EVAT$ATORS

5 4t2!Maxirnum

ScoreS
CRITERI A/SU B-CRITERIA

SuitabilitY cf the transfer of

technologrT including

suitable training Programme

4

1.91.61.722
Training programme local

3.52.8 33.54
Capacity building Prograrnme for

serving staff
2.4 2.42.02.42

Capacity building Programme for

RTI trainers
5.95.95.L 5.38

TOTALS

Page 20 of 22

@I\)'{\



g

EVALUATOR,S SCORE CARDS - AT-T'ACFifufIENT 8C

Consultant's name: KORAIL

At

Sr

.,!

ll

:

t'
i,:

I

.r.ii1",-:.
i:f.+:il'-r;i-.:r-g'iir

I'!
I

I

i..-.;,:. ) :
r._|.::-: _l

-4,

J.,?

t
I

I

EVALUATORS

4321Maximum

Scores
CRITERIA"TSU B-CRITERIA

5. Firms exPerience
4.53.53.54.5

RailwaY lnfrastructure
Review-and construcf on

supervision up to and including

Design

1.51.5L.4 1.5z
Construction materials

equipment sPecification and

rement

and

0.70.50.5 0.7L
Experience in similar

area
0.60.5 o.7o-6L

Reference from EmPloYers
7.17.2 6.37.O10

TOTALS

Adeqcrac'y of ProPosed

work plan and
6

z2,22 227. Comments on TOR
7.57.8 7,76-5i) Level of comPleteness 9

7,7 6789ii) Level of detail and

responsiveness
32.54 3.3

design and list of

software

5v) Computer aided

1.51.41.4 L.7vi) Organisation

structure

stdffing

Z

and

8. Technical aPProach and

methodologY

2.53 2,2.O2.5and )i) Logical

sequencial
9. Work Plan

2,2.5 Z2 2l
ii) N/lain activities of the

assignment (Form 3)
23.9 24.526.4 26.832

TOTALS

EVALUATORS

CRITERIA/SUB-CRITERIA
lt4axirn,.rm

Scores

t ?_ J 4

3. Key prcfessional stall

Project team leader 8 7.5 6.5 7.5 6.5

Raiiway Track and structures 5 5.4 4.6 5.0 4.4

Lead contract sPecialist
a 2-4 2.3 ?o 2.5

Page 2X of 22
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2.
Quality assurance exPert

Aaihvay signallie g engineer

Tt:lecontmunication and ICT

Engineer-

7

L

1

L

7

I

Ave

Scor

- "..._ -/

" r--

>).=
)ri

,/)F

2.01.62-02.43
Bridge and structural engineering

expert t.21.61.8 L.42
Geotechnical engineer

1.71.31.21.8z
Senior hydrology/hYdraulics

1.51.61.4l-.5,2

1.81.81.81.82

2.O2-O1.91.72
Railway electrification

2.Oz.o2.O2.0z
Transport logistics exPert

2.42.o2.02.O2
Rolling Stock ExPert

2.O2.0 2.42.02
Engineering surveYor

55.0555
Resident Engineers (5)

1.51.51.5 1.51.)
Architect

1.51_51.5 1.5t-)
QuantitY surveyor

1.51.51.5l-.51.5
Environmental lmPact

assessment ExPert
1.1

4L-2

0.9

42.8

L.2

44.4

0.8

41.O

1.5

50

Social expert

TOTALS

EVALUATORS

3 427MaximL!m

Scores
C RITERIA./SU B-CRITERIA

10. SuitabilitY of the transfer of

technologY including

su itahle training ptogra rni-i'ie
2.O z.a2.02.0?

Training programme local
3.5 3.53.43.54

Capacity building Pi'ogram me for

serving staff
1.5 1.51.5 l.)2

Capacity building Program me for

RTI trainers
I 7.'L1 6.9d

TOTAtS
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rr Ref:
Timau Plaza, Flool Argwings Kodhek Rd.,

P.0. Box 19684 Nalrobi - Kenya,

Tel / 38i4901,

Fax: 1 925, Mobile: +254-7 22 795799

or P.O. Box 1 Juba,

Sat +8821 Mobile: +2564771 05689,

Email:'info@ international.crm,

Website: h .com.
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EE0ru ecrusuLTANTS ETTERNATE OruAUi Urn

suBtuTESSEON TC pHe CIN SGR PROJE€T
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21ut August ZALfi
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14rh August 2014
SUBMISSION TO PIC ON SGR PROJECT

BY EDON GONSULTANTS INTERNATION,AL LTD.
'i

1.0 COMPANY INTRODUGTION f

:
1 .1 Edon Consultants lnternational Ltd. was established in 1g82 as a sole

proprietorship in Kenya under Arch. Jeremiah Ndong. The firm later expanded and
became an lnteinational Limited Liability Company in 2000, and opened oftices in
Uganda; South Sudan and Namibia.

1.2 The Company is registered by:-
(

i)

ii)
i ii)

iv)

Board of Registration of Architects and euantity surveyors (BoRAes)
lVlinistry of Public Works
Architectural Association of Kenya
ISO Certification in progress

1.3 Edon Consultants lnternational Ltd. currently has core staff of 26 professionals,
sub-professional s and support staff

1.4 The current Directors and their shareholding are as foilows:-

1.4.1 Jeremiah E. O. Ndong - 650 shares

1.4.2 Hellen A. O. Ndong 250 shares

1.4.3 Richard N. Oduori - 50 shares

1.4.4 Tobias Okoth Okuthe - S0 shares

1000 shanes

2.A TENDERING FOR SGIR PRO.JECT'

2.1 The Request for Proposal (RFP) for Consultancy Services for Design, Review and 
l

Construction Supervision for the Standard Gauge Railway from fi/ombasa to l

Nairobi was advertised through International Tender lilotice on l gth July 201 3.

We initially ignored the advertisement because it looked like a purely Engineering
Project we did not, therefore attend the pre-bid conference.

2.2 However, after the pre-bid conference held on 22nd August 2013, APEC Engineers
contacted us and requested that we form a Consortium, after noticing that there

1



ll

was need for Architectural input in the RFP. We also established that APEC
Engineers had associated with TSDI of China, with whom they had previously
tenderedfortheKRC,Nairobi-JKlAcommuterrailwaybid.

,i

3.0 CONSORTIUM JOINT VENTURE SUBMISSION AND AWARD :

3.1 Edon Consultants lnternational Ltd. subsequently held discussions with APEC
Engineers and TSDI of China and proceeded to form a consortium and prepared a
Technical and Financial Proposal for the SGR project. The three consbrtium
rnembers (TSDl, APEC and EDON) s[gned a Fiamework Agreement (lVloU) for a
Joint Venture Partnership which we submitted with the Request for Proposal.

3.2 After submitting the Technical and Financial Proposals, we became a consortiurn
of TSDI-APEC-EDON and our identity in relation to the SGR tender changed to the
consortium name. '

,r

informing us that our3.3.We received a notification of award dated 15th Alay 2014
' consortium, TSDI/APEC/EDON tender had been accepted.

3.4 After notifying the Client of our acceptance, the consortium members met. and

3.5 ln the Consortium Agreement, the Third Railway Survey and Design lnstitute
Group of China (TSDI) produces the Team Leader. APEC Engineers
and Edon Consultants are consortium members and each produces a Deputy

4"0 COMPETITIVE BIDDING

4.1 ln submitting our bid, the consortium offered very competitive rates in order to
win the tender. EDON as a member of the team was particularly aiming at gaining
experience in this first phase of 485 km in order to position itself to bid from a
position of experience for future phases totaling 3,200 km covering Nairobi-
Nlalaba, Lamu-Nadapal and Nairobi-Aloyale among other branches. Our goal was
therefore to make minimum profit, but build Capacity for the future.

2
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-. 5.0 SIGNING OF CONTRACT WITH KENYA RAILWAYS CORPORAflOT'I

S.1 After Negotiations, the Client, Kenya Railways Corporation invited the consortium
- TSDI-APEC-EDON, to sign the Contract Agreement on 3'd June 2014.

. 6.0 ROLE OF EDON CONSULTANTS IN SGR SUPERVISIOI{

6.1 Each of the individual consortium members has produced a team of experts for the

supervision contract

6.2 Edon Consultants lnternational Ltd. is assigned the mandate of design review and,

supervision construction for the building woks of the 33 Railway Stations. We are:

also represented in the Design Review Team and the Nlanagement of the contract

through one deputy tearn leader, Mr. Jeremiah Ndong, produced by our firm.

6.3 ln line with the RFP objective to strengthen local capacity and knowle.dge transfer,'

the consortium overall staff is constituted by 60% Kenyan Nationals and 40%t

Chinese.

ANNEXES

1 . Form CRP 12 - List oT'Director and Shareholding

2. RFP Advertisement

3. TSD'[IAPEC/EDON'lvlemorandum of Understanding to subrnit a joint-bid

4. Notification of Award

5. TS'DI/AP EC/EDON'C'onsortium'Agreement

6. Consultancy Agreement between KRC and TSDI/APEC/EDON

7. Edon Consultants Company Profile
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Kenya Ra[f,ways CorPonatuon

T'ENDER CCIM [MI]]'EE MENUTES

TENDER COMtullTTEE TUEET'[${G f{0": 234

h{ELE orq tsT'h{ [uAV 2014 AT 10.40 AM

PRESEB{T'

1. Eng. Nflaxwe' tu':nEi*ir
2. Mr. Alfred Nli hoitti
3. Eng. Benedict Kimau
4. Mq. Lucy Nioroge
5. N/ls. Jemimah hf,a.tu

6. Nllr. Stanley Gitari
7. il/lr. John L. N/luchera-

8. Mr. lVlaurice Ba-rasa

OBSERVERS

1. Mr. Julius tutr. Ftiungu
2. tVlr. Kariuki Muchemi

gfls ATTEISDANC_E:

1. Eng. Solomon Cuna
2. fiitrr. Victor Wa-home

Ctmirue.rsun
\liChair
lulernber
Secretary
Nflember
Nilember
lt/lember
IVlember

IEK
KEPSA

PVI " SGR
Land Surveyor

ffi

,.1:ii:.!i.i]

t:i:::;::,
r: f- 1'

AGEINEA

1 . Cqnfirmation of t\linutes of TCiVI No.233 held on 6th lVlay, 2014.

2. Tender [\o.KRC/PLhll/009/13-i4 Consulta"ncy Services for Design

Review and Construction Supervision for the Construetion of a Standard

GauEe Railway frorn fuiombasa- to Nairobi, Kenya and Procurement and

lnstallation of Facitities, Locomotive and Rotling Stock.

B. Teprder NIo.KRC/PLNlli017l2O13 - Provision of Consultancy Services on

the Preparation of Rap for the Standard Gauge Railvr.ra.Y from lVlombasa to

N!airobi.
4. Contra.ct No.KRC/PL[VI/1 Bl2A12 - Consultancy Services for Procurement

of lVlaster Planning anci Feasibility Study for the Proposed Development of

frrtodern Office Surites and Shopping iVlalls at L(isurnu Hstate - Variation of

Contract.
5. Contract No.KRC/PLM/20 EAP - Consulta.ncy Services for Procurement

of hlla.ster Planning and Feasibility Study for the Constructiorr of a Parking' 
Silo and fu/lixecl Use Development at Syokirnau - Variation of Contract.

6. Tender No.KF,CIPLlrlr124113-14 - lVlanufactu-re, Supply and lnstallation of

various Level Crossing Signs within trlairobi-Region.
7. Tender .No.KRC/P!-il4130113-14 - Provision of Gleaning, Sanitary,

Gardening, Garbage Colleetion and Disposal Ser'rices for l(RC Estates,

8. Ar3B,
eage 3. oi e

3



RODi.JCT'{ f{ OF TFI

The Chairperson called the meeting to order and welcomed all members..
Nlembers introduced thenrselves including Eng. Riunlu and Eng. Muchemi who
were lnclependent Observers from the lnstitute of Engineers of Kenya (lEK) and
KEPSA respectively. The Agenda was introduced by the Seci,etary. The
Committee adopted ail tlle ag;enda except No.7.

Mnh, N0.fl t ,}rlri i-".'r" L'TES NI

0N 6TF{ IUIAY. ;ddlil*l]

Minutes No.233 were confirmed as true records of the proceedings. They
were propo-ced by Eng. B. Kimau and seconded by Mr. httr. Barasa.

MJNENUT,E N,s.CI02,r2341Xn, TEB{EER N0'" KRe/PL[ffi/009/{ 3-1 4
CONSULT'/{N CY SERVIGES FC}R DESgGN REV EW AND

L'TU

STAil{DARM GA,[,'GE RAELWAV FR /\8fl Ntrf\RNh AAq,EUi EUI\IIUEB'TS A ?A AIAAMFt ! {., EVFq0E-I
rarRI Ir'FAta, A
L'E=B" r\E,I\l T4{

UCTEG[N N N tr

,qhiD PROCE-'REIWETUT' /qNIE $ITSTALLAT[Ofiu oF FACETITIES"
LOCOMIOTIVE ATSD ROL IJNG STCICK

ln order to meet some of the objectives of its fr4ancia-te (iv), the Corporation
and the GcK propose to develop a modern high capacity standard gauEe
ra.ilway between fi4ombasa and tt(a.la.ba]Kisumu in two phases; phase 

1

ft/lombasa Nairobi, Phase 2 t\airobi - lvlala.balKisurnu. The Corpora-tion
intends to engage a qualified consultant to undeitake the designs review a-ncl
construction superuision.

The tender vvas adveitised in tire local dailies on l gth .Iuly , ZAXB with a.

closinE date of 29th Atlgust, 2013. l-lowever, followinE a. iequest by the ,ffii
lridders, ti're ciosing da.te was extended to 26th Sepienrher,20'trG. A total of
nine (9) firms responcled by submitting their bids.

Evaluation of the bicis wei:e
Committee foi' approval.

completed a-nd submitted to the Tencler

Tes?deg" eosnnrm E ttec Defl E heratloms

The Tender Comnrittee noted the foltowinE

'1. That lhe Consurltant will a.pprove the designs, supervise the works,
ensure qua-lity contro!, approve pa-yment cehificates anci re$lresent the

,. i'f#'inuru will be 5 Resident Engrneers each ro hanclle about Iookm so
that the pi'oject is conrpleteci on tinie.

Page 2 of I
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3. That the Commercial Contract only became effective a.fter signing of the

financing agreements.
4. That KRC is the implementing Agency of the SGR but does not have

internal capa.city of t'he consultancy therefore.sourced from outside'

5. hloteworthy is itre rnandatory requirement No.9 "Key-.m9mbers of the

project team with the skitts ancl experience specified in' the Table

ensuring that supporting documents for ihe ' cRlTlcAL

RE}UTREMENTS ai, sub-mitted. The persannet to be availr':ft

throughout the P roiect"
6. That the Techni"ri Evatua-tion Committee analyzecl the CVs submli )c'

by the-various firms and the results are as detailed below:

il.
Project Team l-eader

Expert in railway track (permanent v(?y) design and

construlction
Qua-lity Assurance Experi (Nrlaterials Engineer)

Expert in Civil Engineering contraets

Geotechnical engineer
Expert in bridEes and structures
Senior hydrology/hydraulics Engineer
Expert in railway signaling/train control

Expert in telecommunication & ICT

Expert in railway electrification
Experl in transport logistics and operations

Locomotives and Rolling Stock Expert (Mechanlcal Engineer)

Expert in Engineering and Land Surveying

Senior Anchitect
Senior QuantitY SurveYor
Environment ExPert

Social !mpact & Resettlernent Expert

Five Resident Engineers - Civil (Team !-ea"ders for each part of

contract)

llt.
iv.
V.

rri.

vii.
viii.

i-
l.r\ .

xi.
xii.
xiii.
XIV.

XV.

xrri.
xvii.
:rviii.

7. That the lr4inistry of Energy and Kenya Electricity Transmission

company (KETHACO) had been given upto [\fiarch, 2014 to confirm

clediiated 
'power to sGR and systems have. been designed for

electrification ts be implementecl at wha.tever stage of the proiect'

8. That Environmental Expert for TEAM did not meet a- mandatory

requirement of having a- minimum of [vlastei' of 'science degree in

envi ronrnenta.l science or envi ron mental en gi neeri n g.

g. That TSDI \ras consistent with names ancl met all the Nflandatory

, r:?fl1[-S-Ji)io=.,=DoN consortir-rnr has tocal participation while the

other two.do not and this may explain theii'very competitive pricing.

11. That in the Technica.l Proposal Erraluation, the following three firnrs

passed ancl proceecled to the Financial opening stage:

Page 3 of 9



Finml Eva[uated Score

Team Engineerinq 75.9 53.i 3
TSDI/APEC/EDON 88.6 62.02
Korea- Flailway Network 83.4 58.38

WeEght[mg
Factor 0.7

Fina.ncia.l bids were received from the three fii'ms as follows:

The Bids were weighted as follows

Fsma0 Com"nhEned Seores:

hfl$"['st Weighting
Facton 0.7

WeagHrtEng
Faeton 0.3

T-ertafi (%) ffiam&<img

Team Enqineerinq 53.1 3 16.71 69.84 6

TSDI/APEC/EDCN 62.42 30.00 92.a2 1

Korea Railway
Nietwork

s8.38 14.16 72.5i|

-ihe Financial Fvalua.tion feanr recomrnended a-wa.i"d of comtra.ct to [V?essrs.
TSDI/APECiEDON at their quoted price of US$41,184,638 (United States
Dolla.rs Foriy Or-le $iillion, Cne Hundrec Eighty Four Thcu*qand, Six l4unclred
anci Thirty Eight Only); all ta;<es inctusive

Temder Coamm fittee Res'e8r.qtE,e"le'ls

Thte Tender ConmumEttee epprovredfi awarrd of eomtraat '[ra &fiesss's.
TSDfi/AlDEe/EElOfr{ -art a 'Eearetrer $rrtnt o'f L}S$4X,'il84,63S ([.Iri'lg'te,e[ States
Def,iars Forty CIme MdfrB0uom, @stte Husrdned Eighty Foun Thoarsemd, Slx
E=iumdr'ed ameB Tffaflnty Efrg$rn Ora$v], a{[ taxes [naa[us[ve"

2

FIrn'm Biei Armerunart (US$)
Team Engineering TA,g2Z,T5A
TSDI/AFEC/EDON 4.1 ,'l 84,638
f(orea Railwav Network 82,277,A96

FsrffiT Rir{ lil rmnn lm{'uEV r-idnivsnug

({*,s$}
lfdefighteng Faetor 0"3

Tea.m Engineering 73,922,754 16.71
TSDI/APEC/EDOt"I 41,184,638 30.00
Korea RailwaV Network 82,277,A96 14.1 6

Page 4 of I



4. TEh{DER O"KRC/P 712CI13 PROvrslol{MI t{o.
oF coA{SULTANEY SEHVIE ON TF{E PREPARATI ON OF RAP FORIl'

I

I

f,

Iil ,
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I;

fl
tt

il
'i1

fl

ANDAR ER FROM EVI TON ts[

The Tender Committee in its sitting No. 233 of 6th liflay, 2O14 approved the

recommendations of the Tender Processing Committee that.M/s Zamconsult

Consulting Engineers and M/s Geosurv Systems Ltd proceed to the Financial

Bid Opening Stage having attained minimum score of 70"/" (49fiq in the

Technical Evaluation sta.ge.

The Financial pioposals were opened on 11th May, 2Ai4 and evaluation

clone based on the quality-cost eva.luated bid. The Tender Processing

Conrmittee recommended award of the contract to lVi/s Gecsurv Systems at a

tota-l cost of t(shs.65,4.61,662.00 exclusive of local taxes. The local taxes to

be negotiated.

Tennder eonmmnEttee Reso IutEouts

T[re Tenden Gomrnffitee approved fon megotiatfions witfi"t tk"ne wlr'lrlitlg

hidden om the[r hietr prfior tei award and suhsequemt eontnact sfiEning"

mfi[h[uTE N0"004/23 4114 CONTRACT NO KRC/PLM/.f, 24

COBqSU A${CY SERVB S FOR FR EIUENT OF MASTER
FE STUE THE

@PEffiE trR FFI SU P[${G

AT KUSU MMLI EST'ATE . V ATHON OF EONITRACT

The Contract \Mas avvarded by the Tender Comrnittee in its sitting of 24th April,

2013 to N4/s Maestro Architects Ltd as follows:

i) Phase 1 & 2 at their Tendei'Price of l(shs.28,012,0CI0.00, lnclusive of

V/{T.

ii) Phase 3 & 4 vuas to be negotiated basec{ on Provision ol'the Architects
as-rcl Clua-ntity-surveyoi's Act CAP 525 Fon;rth Schedule (Part 3).

OESIERVATIONS

1. Financlal Proposal Submission Forrr-r provided in the RFF docurnen't

page 36 of 70 hacl stated that these a.mounts (Refer tc Bicl Arnount) are
excfilsive of the loca.l taxes, which shall be iclentified ciuring negotiation
a.nc{ shall be added to the aborre amount (Tender Surn).

Page 5 of I



2. The bidder in his'Financial Proposal submission expressly indicate '

that the Tender Prices wa.s Nett as per the Financial Propdsi
Submisslon Form (Bidder Tender Financial Proposal Docurnent Page
3),

3. The Evaluation Committee dicl not capture this ancl the
recommendation of the award was silent of issues of taxes, levies and
duties applicable.

4-. The Tender Committee awarded the Contract to M/s hlaestro Architects
Consoftium at their Tender Frice of Kshs.28,012,000.00, inclusive of

' VAT for Phase 1 & 2,

5. Subsequently the Contract Document prepa-red indicated the contract
sum as Kshs.28,012,000.00, inclusive of VAT for Phase 1 &2.

The biclder had written requesting review of the figures quoted in the Award
Letter as well as the Contract docuffient issued to them to reflect that thr
Final Tender Sum was exclusive of VAT as pertheir Tender document.

The Tencier Committee was requestecl to review the awa.rd and approve
variation of the Contract by 16% to cater for VAT; Kshs.28,012,000.00-r
Kshs.21,481,920.00 (16%) = Kshs.32,493,920.00, to enable issuance of'an
addendum to the Contract.

Temdcr eomrsm Resotrutiorns

T[te T"ender OosttaroEttee dEneeted Ehat lettes"s shou8d he Issued to tE'ne

Gomsn.aEtant to eomffnrm t0'aat the VAT nas the omly ta,x agr6aflf;eabEe amcl thaE
f,hey shaflfl snot he l.mak6r'rg further cEacrms on the sarme"

nnfrNUTE N0"005/234/14 c0F.gTRACT ruO.KRCIPLft/X/20/2012 ffie
ffi

EEzuSq"$LTAh$CY SEffiVISES FOffi FMCICL'REMENT CI[= M#ASTER
LATSNING ANE FEA ILSTY STUDY GF

PARKENG SILO re$UD IUIIXED [",S8 DEVELOPNfiENT AT SYOKIMAU
\fARU,\T!OF\[ OF CONTRAGT

The Ccntra.ci i/a"s avrardeo by the Terrder,Comrnittee in its nreetiirg of 24-th
April, 2A13 to [Vl/s EDG & Atelier Consortium as follows;

Phase 1

incluslve.
& 2 at their Teirder Plice of Kshs.23,866,800.00, VAT

ii) Fhase 3 & 4 wa-s to be negotiatecl based on Provision of the Architects
a-nd Quantity Surveyors Act CAP 525 Fourth Schedule (Part B)

Page 6 of 9
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OBSERVATIONS

1. Financia.l Proposal submission Form provided in the RFP document

page 36 of ZO haO stated that these amounts (Refer to Bid Amount) are

exclusive of the local taxes, which shall be identified during negotiation

and shall be added to the above amount (Tender sum). .

2. The bidder in his Financial Proposal submission exp{#r*.sfu indicatecl

. tha-t the Tencler Prices was Nett as per the Flir':n*ti.tI Frop*tai
Subnrission Foi'm ( Bidder Tender Financial Proposal lir:cr"trne#]"

3. 
'The Evaluation Cornmittee did not capture this and tfit+

recommendation of the award was silent of issues of localtaxes.

4. The Tender Commifiee awarded the Contract to ful/s EDG & Atelier

Consortlum as follows; Phase 1 & 2 at their Tender Price of Kshs.

23,866,800.00, inclusive of VAT.

5. Subsequently the Contract Docunrent plepared indicated the contract

sum as Kshs.23,866,800.00, inclusive of VAT'

The bidder had written hlghlighting that the fees quoted were exclusive of

vAT and that clause 4(a) of the contnact is erroneous.

Tkre Tencter Committee is requested to review the awa-rd a.nd approve

variation of the Contract by 16% to cater for VAT; Kshs.23,866,800'00 +

Kshs.3,B18,688'00 (16%) = Kshs.27,685,488.00; to ena.ble issuance of a.n

acidendum to the Contract.

Temde[ Conu m lttee Resoflutnex'l$.

The iiemder Cornnilfittee dfireated that fletters shouflc{ he fissuled to ttre
eomsufltasnt to eom'ffis'trn ttrat VAT was the omBy tax app0ieahfie amd that
't[aey sha[[ nlot loe rma$tlng fulrttaer efiaums ora t['nc SalTne"

[Uf,NL'TE N0"006/234/X d"" TEND Nro "KRGIPLFil/24/1 3-X 4

MAIUUFAETURE" .SU PLV AND AL F VARIOUS LEVEL

GRCISSEfi{G S[GNS WITHEN [SA[ROB[ R [CIN

The Corporation initiated a process of procuring a contractor to unciertake

N4anufacture, Supply a.nctr lnstallations of l-evel Crossing Signs'

fhe Tender was floa.tec! in the local clailies and'the following eleven fii'ms (1 1)

firms boughUdownloaded the tencler clocument:

'1. [\rIls Zaftra Signs Systerns L-td

Page 7 of9



2. M/s Jamod Agencies
3. I\l/s Pinna.core Printers
4. lVl/s Counties Commuter Welfare
5. IV/s Logistics and Energy Africa
6. Nl/s ABCOS lnternational
7. i\l/s Philafe Fngineering
B. M/s Josswa Plumbers & General Contractors
9. M/s Tuma Engineering Services
10. ft4/s f\fiukesh Technical Services Ltci
11 . Al/s Pelican Signs Ltd

l-lre Tender was opened on 24th April, 2A14 and the following six (6) firms
responded:

1. [\l/s Jamod Agencies
2. ttrtls Phitafe Engineering
3. [vl/s Josswa Plunrbers & General Contractors
4. t\fr/s Turnac Engineering Services
5. il4/s Mukesh Technica.l Services Ltd
6. tVl/s Pelican Signs Ltd

Evaluation process was conrpleted and the Tender Processing Committee
recornmended award to M/s Jamod Agencies ai a total cost cf
Kshs. i ,400,000.00 (Shiltings One Fflillion, Four Hundred Thcusand Cnly),
VAT inclusive

Testdee" eon'r rm rttee ResoEutfiEons

T'&te Tenden Cornnmnt'uee approve<fl ai,varcn o'fr eomtrae[ to EM/s .larmoeJ
r\gencnes at a totafi cost'of Kshs"f ,400,0CI0.0Cf (SfuEE0imgs tSme RfifiEfliom,

Foun Flundnerd TE'lousarud Gruly), VA-T imeEulsi,*e ,t

RrS0F.luTE ft-lC"@07i284f'8l$ - ANY QThfl ER ELJSfihSESS

The Tender Committde directed that in future Bid Prices nrust be incluslve of
a.ll taxes and an ema-il be clone by the Secretary to all staff and Heacls of
Depaftments to that effect.
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There being no any other busines's, the meeting adjourned at 1'.50 pm.

Frepared by:

t

Name /,v4$*#
(Secretary)

Date: APlqgf^n 
q

-* f u5'/*n

.Sign:

Confirrned as a true record of the proceedings:

6 r-L--"U

Name
(Chairperson)

,A

I
J

J
I

I
I t a ..,
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Coasulteacy Serwices for Desiqn Rev[ew ond Canstruction SupervrirortJor tfie Constructrba af Standord

Gauge Railwoy fram Mombasq to /Vol'robi, Kenya and Prw,urement snd lnste{&rtb n of Facilitles,

locornotr've and Rolltng Stoek- Tende r ffo. KRC/PLM/0O9/L3-14

TSDE -AP EC- EDO F{ COb{SORTI UM AGR.EEMEb{T

This Agreement is made on thjs lgth da o

Railway Survey and Design lnstitute

Xi'er Road, Tianjin City (hereinafter

part;

2A14 between The Third

Group Corporation, of 300142 Yard 82,

calted the " Leader MembeC') on one

u,,])

A,nd

/\PEC Consorttur,r Lin-lited, Consutting Engineers, Map0ra

uhuu Gardens, Lang'ata Road, P.O. Box 3786'00100'

(heretnafter catted the "conso6tiuc"ft ft{enrben"), on the second part.

And

Ltd, Tirnau Ptaza,

Kenya (hereinafter

Court, Opposite

Nairobi, Kenya

Argvrtngs Kodtnek Road,

catted the 'Consortiurn
EDOE{ Consultartts flnternatioral

P.O. Box i96W-ffi,Z0Z, Nairobi,

I{rermber"}, onr tFre Third Part.

VfF!EREAS:-

,6, The Consortiunr entered into a pre-bid agreefllerrl,. on fltf. Qtt61ber

zyt 3 (hereinraften catled the '"Fre-tsid Cofth'act Agneer,me'nC] fai
purpos,es o.{ subrnit.ting Technlcal and . Finamcial Frcpos.rts with tite
Kenya flaitways Cot-poo-ation {KRC}. in ttr-re' R.epub[ic of Kemya

{6reaeiar.+fter c..-l[Eed the "Cttenrt"] to provide consu0fiancy sesvice-s irt

connection witfi'l Ccnsult-amcy -Senv-lc* frl Destqm Ret'lers amd

. CcslstrExctrflon Sug:,ervrsicn foa- thre Construtctitorl o'f Stanrdard Gauqe

RaEEway frerm &Aornbasa to Flatrobi, ldenya amd Pnoctlnesmestt and

0nst'a8lation of Faci[ities. [-ocormosive astd RoltJntg Stoch- T,eauder

No- 0tRClFLAt/0Og/ 1 3- 14-

B. Ttie C.onsortlu.:t has L*eerr awardecl the said Lcnsuttalt-rr Selvic.e.s and

the Consartiuin nten.bers no'* aEr€\e [.o le-..gatisie $ne internal

C.onsortium Fqre.errieert acrd provide the'.'s"utle corsult:ancy senvtr:es in

r.ansideratr*ii or tii1l p;rlrnent:' tc b,e ri-rarle to (henr f.ry the Ctiesi -

n 1r:l 1.9
t

d fitlg-
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iht;.
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CotrsultoacY Scrvice.s for Deign Review and Canstructian Supervision farthe fufisttuctian of SWndard

6ouge RailwoY from Momboso to Nairabi, Kenyo ond Preurement 1nd tnstolletion olFccI&'fr'es,

Locomotive and Rolling stock- Tender fiJo. KRC/PLM [0{]/9lL3'14

NOW IT IS HEREBY AGREED AS FOLLOWS:

n-Ulis-C.oasodium--{gr-eemeff---$aords and exDressi

sdrlc. nteanings as are respectivety assigned to them in the

rJonclitions, hercinafter ri-:ferredto.

2. l-h;: fottowing documents shal1 be cleerned to form 
\and be read and

' 
'-61-r5frt.ted cls part of lhis Consortium Agreenrent: '

: 'l'h,r Cpnclitions hereirr and FIDIC f-onditions of Contract (retevant version);

r ll.'.: futain AgreetTtent';

iii. Sche,Jriles 1,2,1, .1. 5 and 5. I altached ',vith Llte Cons'ortiurn Agneement;

lFl V/ITNESS WHEREOF, the parties hereto lrave caused tJ'tis consonttunt

,{greement ltr b,., rlxecuted the day and year fit'Et writ.ten before.

'i +,#Ss
.,:,t=:r:ffi/

FOTT AND ON BEHALF OF
'tfie Third R"ritwaY SurveY
& Design lnstitute Group Corporarion

Witness

Signatttrc'

l.larnr:

lAdrir.:s,:; I

Vdltness

Siglrilaturr-r

, rl.:, ]' .. i.j i.is.,;-) i:iI t ufs{afu@.
. I :': :.-i {.t0i-ll rl,\lflOBl

ii r r;' r ':'' I t-.tt,.iiii[..i 0.]? 509762
i .' .'l:i i;]rl ii(]i6229

i-'' rrir,l'r1 c:(:lId(c.:w.inarrctri.com

bi,ifi

t:-i!

BY. lt . f.:,11.r :.r.'it'r.rJi.r!tg

iltr',.'t i,,'t

-1Cl0i {:'. Fi'r.'r ;'i'l

I rarrlirr i. rl 7

(. lril.r

FOR.AT'ID O!{ I'EFiALF OF
p. Ff.C t-- on srl r i i ttn: t-inr ite'rJ. Ccr'n:iui ! ti aq E nqi nc ee r s

=? b

{{1t1,

tri"rr L

$Vkeey'

.LL../;beae.

WAh{G.E1t ICIAINA
AD\,. E

P,6-. E-x
t{,4JROal - 00't

n

ily: tng. J. Iui- [t.ar.en.[a

iYl,.'w ra gtrlg L'l i t er- ti.eu'

Irt-:6r.: I .f,. C.r*t lr t
tlpptostte Uhttst:t Caa'dffl-c, Larrg' at a

t].D ticx i7[i6'emt0$
[.$c:irobi 'Ken'.V':,

s
At6-

(':'i,?/r.n('i.( l)aJ l(

.-: [,ri c.i t r, (L_i,..J 
T o i I,?QfiLtAre,rs i

gfu,gtr-lllt;,,r'r,., llrl co. kd
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€onruttancy Servicesfur tlesrgn Review ond Conshadion

Gouge Roitway fram Mambasa to Nairobi,Kenyo ond

tocomotive ond Rotllng Stock- Tendet

tuperuision lor the Consd;rurtioa oJstoadcrd
Pracurement qad lnstallatian of Fseilities,

ruo. KRc/PtM/Ood/8-14

I

FOR AND ON BEHALF OF

EDON Consu[tants lnternationat'Ltd
Witness

Name

(Address)

ir&
i:;E

r*!r

By: Arch. JerrY E-O Ndong
Managing Director

Timau Plaza
Argwings lbdhek Road
P.O Box 19684-CIOZ0Z
Nairobi-Kenya
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Consultanr1 Servicesfcr Deign Revieut and €onstruetion Supentision for the Conslrerction d5tarnrlcrrd
GaugeRaifwol,l-a'or.a Maprtbqsu to Nairabi,I(enyo and Preearement nnd tnstallation cf Frcifiie.s.

ioeorn etive ond Rolling Sloct- Tender No. KRC/PLMI0S9/13-14

TI-iE CO}.iDITIONS

'i.A Definitjons and lnterpretation

'! ,'l Definit:icn;

The ,',:(1..,,,,ing v,'ords anci expressions shatt have the meanings assigned to theri,
,txcL.:... .ar-ien the context otherwise requires.

,\Ir:?ament'' mealrs :hi:; Cc,rtscltriuiil -1:lrrlenlefit between
Consortium nlembers inr:ludirrg 5chr:duies 1,V,3,4,5 and
:ttaclied hereto;

the
5-1

f.i.l 'CiienL" means the person, firnt. cottipany or body llamd in the
:.e^ric.es C.ontract Agreement signed betvreen lhe Kenya Raf;[way
Corporation and the Consortium that has appointed the E-ead

i,l..,ri'rcer 1 Lr p.i'cyide CCnsUi tency se t-vi(: e 5 ;

l;'r.lir-r ,\tqri:it!'l-r('nl ' frr{li,l:' ti-:.- i,i:r-tr.r.,ii;lt.'l ; Aero.errnr.rnlr het.we.en
t iii"i r.xr-'ri.rr I ittrlt .:nd l tic Cli*n1.:

'(.*r-,s;ortit.H'.n i,remlrer' f onsttlt,arti: ,; Senriaes' rl-tPclllx. throse lerori,r-rs
.r+hir.h are- io be prrovtrXe,rJ hr-1 C.h€ (.rrrrs,tirreruna and sur-.Jhr <r"{.tlt'l

servfces t.o be pror4dec! to tire Citerrt by ilm fclnsortiurrq r,r/lricJh are
rns.f,ifl-ied lsr t],{s,A.greerirr*rt aE outlfner'I iri Schedlli,e 2; and

I.-i 'Project' mr-lans tfre Construc.tion +i Stanriar-d Gauge Railway ficrm
,i1c;rlhasa t(-, Nairobi, Kenya and Prccurernetrt ar"d lnstaltation of
[:a:r--ilil.ies, Lriccrnotive and Rofiing S'tcrjt fs ivhich the !1Io*s al-e
i.r) be pror;iCerJ, and. ir-i cortnection vliilr ttirich, ti'te Ctient has

a.op'rrTini=6 ihe Co;-rsoi-tiunr as a l-.*ader Mefililer to pnoaride
( rlr:itj i t a nC.)/ Sr?i-t'i CeS ;

I 1..i \rici-!,.g" rii:ail t.he Perlnaneill r','ol-1..1 tD ti? r::onstntct'.ed farthe
..,'-.';i?\'errreni oi the Prr:jgC i.:

i. i..': ':t:'ril.i:s" i':lean thr-' {rntlultarlcT senit:r:: t:.' Lrr:. perrf*rrme.d by l-he

: tr:ii-)r'tiuirr under t.he ll,airr Aqreenrtrli.

I i.i.-,

ri.:l

i 1.; ,i.';l:-..:.t'C art,Ttp"nsatiofl' arriilns ;',,JrJiti.r:{url .Ii$ns wiinich ai(e 6u:yalb{e
ur:rJ+r i hr: ;ls1rr:fmrsit:

1, i..9 -r-.Gtm(ry- rile,il)s ti-nF] .Lcun'{rry ila.rrred ln Sr.trEdLstre "l v',itere trJlre

. Flaiect t: 0rx-ate.d-

1 .l Enterpretatior'r

1.?--1 The hearlings iir this Aqraer+e;rt shatl llut $re l*ed in i{:
i t r [erpt'u-l.a t ir..u r.

h*. r50uA2r:c/!.i\(lil 4of19
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Con s u lfu n cY Services for D e si gn Revrew rrnd Catisttuclian Supe*isian foiihe Consuud'iott oJStandord

G a u g e Ra ilu:t ty .fr am [6 o mha sa to Noirobl, (enyo and Procurement and tnd.alletion of Foci[it*es'

Locorriotive. an d FotlinE Stock- Iender Mo. x.4

't

rl
i;

i:i

,,;

i:i
i;

The singular inctudes the plurat and the mascutine inctudes

feminine and vice-versa where the context so requires'

docurnent forming Part

the
1.2.2

Agreement and not to those in any other

oithis Agreement untess otherwise stated'

7.1

7.A General Provisions

Commencement and ComPletion

l-l-ri: consortium's services shatl cornnr*nce and comptete at the tirnes or

within the periods stated in Scheclule 1 subiect to extenslons in

accordanc.e urith this Agreement

7_7 Main Agreement

irr case of conflict betyreen the Main Agreemeni and the other ctauses of

[t i, ngr**ent, the docurnertts shail. rute in the order prescribed herein,

ar, ii tto order ..is prescrihed, the ap1:ended ctauses of the Main

Agreenrent shat[ have piecedence-

Languages and Laiv

?.4- 1 t he lalrguage in yrhich this .r\ltr*errterrt sh:lll be rvritten is Enqlish;

?..1.7 l'he [av;s 0f the llepublic of Kenya s]ral.t appl.y {o this Agreernent.

1-3

Yffi

E\,fi,::
4-.|"1)\ r- ,

?-4 Vari.rtiotrs

7.5

The i\::.r'r*t.€flt can l-,r: va;-iecl, by ltriitf,l .rgre'ernent of the Leader

li..-rr.rtir,.:r arirj (.-Cirll,r-ri'titttti lLr,:rtrl;r:l-\, lrl I,:p;t:l iialii.rrr i.ry eir-i-:ar cf thern-

Assignment orn d Assixlat.e Cr-)nlracis

Z.:i-l T"lit' Conscl-tit-:fi fr{t=nrb*i rilay rirrda-tr.k--' arty otlrrr party{ies} lo carly
. Drjt parti of his service:; brut this witl h0'*Jever, in rro way excttde

the Cr-insor.aiLrr.n lv,,en'rher i'rtlln il'r^e liabilitios. oLrtigatiors, bens{it

.. or penatties as pic,vicletJ in Lhr.-- Consortiunr' Agree'ment ar'd

ahsoirne hin"r frcni maintainirq and delivering qua{ity senr4ces

accePtahle to the Clit--rit'

?,5.2 The Consortium Meinber sha[.[ raol. wittxxrt. the written com'e.n( of;

the l_eacei- ti{emb11r assign the ht-'neflts {raln ihe .6qre<-"gnent.,

other. than by.- a clrarge in favour o{ the {onsorf-irrm I$ernter\
' bankers 6f iirV rnoclies due r:r to be{$qrc due under " ille

Agreer:ietrt

I

I
I k

Jt

d?,
,/rf
t's:

TSDt/,,l-aiqEDOi{
5oft8
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Consuhanq Seruiees far Design Review ond Construction gtpervision for t le Consfr.rctian af *aadard
6ouge Roitwoy frar'r. Momha.so tv Noirobi, ttenya and Pracarement ofid lnsd.c,tlEtian af Fo.aifties,

Loccrnoffre ond Rolltng Stoc*- Tender No- KRC/PLM/oI{X} /L3'14

2.5.3 None of the Consortium &tembers sha[[ assign ob[igations under
the Agreement without ttre written consent of the other

n
ftt

13
J4

E

R
in
II
u

7-6 Successors

This Agneernent shalt not be dissotved by the death or dernfse of either
of Consortium Members. Their respecti'Ie rights and ob[igat.ioos shatl
pass to their successors.

Z-7 Cornrnuntcations

Urrtess othenrise expressly stiputated in Schedule' tr, a[.[ csmniulications
between tl're Leader Menrber and any of . the Consortiurn lderarbers in
Connection with tfie fvlentber's Senrices and Xhis Agneeument, hoth
rryritten and ora[, shatl. be in the language of the Agreen-letlt.

2.8 h{otices

!.{otrces tmder the Agreement shat[ he in writing arud witt take effect
fronr receipt at the address stated icn Scfnedufle '1. Detfveny cm he b],

hand or facsint-te (fax) rnessage aqainst a written coadirrsmticrl of
re€eipg or by registe!-ed letten or by fax/e.unafl st-&sequent{,y comfrnrme.d

[:y letter.

OhfiigaEiosls of the Idembers

Ferforrnamce of tfre Corasortiurm Consu[tancy Service^s

The Consortiurn A,{ernlrer alnl Leader f*enrber shati carty rm.r{, the
Consultancy Servi<.es trpon the terrns and conditiars set oLif in this
A.greeinent.

hlorsrnal, Asjcri Eiorraf and Except'ioroal Secl"ice;

1.2- 1 l0qrrcla[.'>ervices are those describc*.d irl Schedufie "l 
.

l."-Z AddiEno,rtafi lieslfces a6'e [['lose desq:rihecJ ,1s rttr-In ira ScfueduEe 1

specifrca€fy or rshrch hy wr-it[era cf{,[eefiterrt. el6' EF*e [-ea<Jev Faterur.h*,'

aflrtr elther NrerrlbErs are r:thervrise additiorral to Newrraa[.Serttce':;-

i . ? - I 'Excepttonra!. Sertices' at? ilto$e rn'hicf,r ar'e neit'lter' 'f{e$nia[ ", n+r
'Addifieisat Se,r.rice";' {;tut lvfrtch urip fte.ce;sarri&y reqnn'sed t&* he

pesfbrrwed trtr, t0,* t-orrortirrrr in inct.ordant:e: r,.ris.h (-[nl-sl,e Ii of ttris
Agreemsrl.

Skt([, Care clnd Difilgernce

,'m
Et
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l'r,

3.0

14J. I

r_2

11

.tlli

t'si.I1

!it?
'{r-ii
1;'ii
.):rj

kil

-ii

il
'!
.l
_.1

ti
J,

ft
te

r<ioi/AFf (.',/t l).Jtt li r.;f 19

\\r



Consultancy Seruices for Design Review end Constructioo Supervisrb n t'or theConstructlbn of Standard

Gauge Roilwoy lrom &forn&aso to Nairobi, Kenya ond Pro€utement and lnstallatlc,n af Facilities,

Loamotive and Ealling stock- render lcfo. KRg/PLM/0C}/1.3-L4

l.i-1 The Leader Member and the Consortium ldembers shatl *ercise
reasonabte skiu, care and ditigence in the performance of its

i:
t
r

t
I

:t

..i

li
I

i
::

I

i
:

i

:

j
:

I

(i., W

1.3.2 The Leader I{ember and the Consortium &(embers shatl carry out
the Consortium Consultancy S€rvices so that no act or ornis$on of
the Consortiunr Members and Leader Member in relation thereto
shatt cor6titute, cause or contribute to any breach by the Leader
r\dernber of any of its respansibitities, ob[igations or tiahttities
under the incorporated provisions of the Main Agreernent.

3.4 Remuneration

The payments to the Men-lbers in the Consortiunr witt dovetait the
puy*.^t schedule in the Arlaln Agreement as given at Schedute 4 and [n
accordance with Schedule 5 shatt constittlte the onty payffilents to tfie
Consortiurn Member and Leader fiAenrber in Connectict{l wi{ih! Ehts

Agreernent-

The Consorttunr A{ember and Leader AAernben shatl prePare and sclhmrit

tfieir irwcice which shatt contain such detaits as tFue Cliemt 'reamnahty

rnay require in sufficient time to enabte the Leader Men"lber s{6ml{t tfle
Fee-note/lnvoice to the Cl.ient.

3.5 Leadec- Afuffnber Representative

Fon th.e adnrtnistration of t$rc AEreen-tent the Leader f&mber s[tat[
desigmate alr indtvidual. to be hts F.epresentative. Such Repre=entatiu'e

shalt have futt authority to act on behal.f of the Leader Altennber For a[[

1)urposes in c.onnertion witJr t.his Ag,reernefit.

T6e 1eader l\{er'rber's P,epreserita.tive from the date of this Agreerm'ent

shrafit be the percon so tlesignatetl in Schedu6e f. The [-eader Rtenmhen

flmy feorn ['rcrie (o Lime rep,tace the F.epre.sentative asld sG-ta0t: give tln€

Consrlrtiunt Mreribers notic..e in advance of any suctr rr:placefircs'lt'

3.6 !$struations and Dirmtioms

| /:rlr:-iiI,: ..i.i,:1:1q

J :.,\

i.{r- tr The Ccrns.cntturn ldtlrmber s[-ra[t. contpty

isutsuctions aradl dtrectioe u- irr re[atio;l
Servi.ces and/or tFuis &green*ent. issted to
hy t-he 8-eacfler ft4emtber Represem{-ative as

o( arEV otfur Flerson de+lqnated by ttre
lmforrma[ion tr-r the Ctmsortiutrn F,ternher

authelri rcrl repa es,enta iivr: -

r,'.{ith a[tl reasonob',te
ts thern Cormdtasucy

the Co,ils,or-fstfilt SotesEiher

in'tlie A,4ato-r'Aqreemuar8

Cos-Ejost.tq.rm vr^t€ft pntcr
,rh.lrd: sur-h cFuanEa of

i:r
r.i
tl

!i If the [nnsortits,n f.{<vnhel' .receives dt'recl irntructfoizs sr'
directicns iroeu"l ilte (,tien[., iii rlrat[ tootlrwtthr infc.-"m the l-eade,.

{iliernbetr v..rith .a copy of the inrtflH.(ioa oI iJit're<:Fjesi't, ti' qi*+.rt in
p.isittnq. b=

JlrnoI.J lll

af,
t1

(

l:O11r^0t C/rc')i.

E{ f-'r-tit
f"\



Consu ltoncy Seruices for DesiEn Review qid Canstruction supenision for the canstruction of stondard

Gouge RoilwoY fram Momhasa to Noirobi, Kenyo and Procurement and lnstsllation of Facilities,

Locomotive ond Rollinq stock- Tender trlo. KRC/PLM l0o9 / L3-74

3.7 Prograrnme of Work

1.7.1 The Consortium Member shatl provide their ConsuttancYr Services

3.7.2

tna CE

or as amended frorn tirne to time. 
\

The reimbursement due to the Consortium Member under the

consortium Agreement .shalL be adjusted in respect of any such

amendmenfs or variations.

"t@
.t-'F

3-8

4-X

Confidentiai.itY

The Consortium A{em!:er shatt not, during the perfonnance of the

Consultancy Services isave in the proper course of its drities) or at an)/

tirne aftei expfry or termioation af this A'greement disclose to &fly

pu*on or otherw.ise make use of arly confidentia[ infornration which it
iras obtained or may in the conlrse of this Agreeumeurt obtain retatfnq to

the Conso6tium, thu Client, the Main Agneerneitt or othetwtse' The

Leader Aternber shatl. not disclose to afiy persoft anything contained. in

this Agreernent srithotrt the prior written consent of the Consontfucl

Jvtesnber.

4-CI Obtigations of the Leader Jltember

frnformation and Assistance

Ttre Leader ftdesmher shatt furnish fo the Cansortiufln fdtemher widlou[.

charge and wltfrtn a reasonabte tisi-re a[[ pertiment data anri ic]fb$rslatios]

avaitabte t.o it and which is ilecessary fol the Consortiuni fiAember tor

prrovide the re.qtlired services.I
$

il
f.ra':':',]i

;-, !
li'."
lt

t

The Learjer it'rember sh;rt.!. give its decisiour orl a[.[ ie&st;lntive 6a{f€rs'
ir'cgedtng cicc.,r..ornen'u,s. prog:erty reri'erre.<J to iC [,ol- deristo,'l rvi[[rit'n a

reasonable time.

,+-2 FaYsnent

4.7-X The Ccrxcutiuno-l A/ter:r-lbes' sl'latt h<r pairtr b\, the Client againust ttte

involces ofi'tlr-e C-cil-ls;o,ril ilrnn lY,,e,entles fcls'tftr.glr serv'ic.cs ini:tanfieql

at[. ttrsts, e)Ig]efl5es amd overheacfs ictctrrred ial tfe penfeii-t'narrce of
flhe srrr;r-es- Tle grayorlem{. shat[ be nlade io^o dccondanc-e' witf'n ti'te
scherfu[e anrj staEes as tlet-aified in tl-le #"atn Agrenruiemt anr!

e['{ecte<t withiar tltirty (30} d*5'5.

4.7_.l.
-ttte leasxen AAe.rrntrer sha[! e.)r.tefld thr: a'oc;cr'.,era[rle adrzarlr:e

payrnent to t[r+: COn:;eirtiirrlt t\rternber' {.,rr ffte e'xters'l af tt1g

perCerrnt.age rti' fer.x ar.td ott a recuvesah[.e basts aqalrts: arr

i**r*nc* gi:arAnt.ee to lte p'rovider$ by 6lle Corsc'rt-iuil,'t ft&ewlber

to the teaeJer Me;nkrer-

t

l

t
t
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I
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C o ns u lta a c y Seruices Jo,- DesiEn Eeyfe$, unc{ Crrnstruction Superul'sitr n for the Constructrbn of Slondord

6auge fioilrircy ftoifi Mombqsa ta ffcirobt Kenya and Prcr.lrrernerlt and lnstollqtiod ol Facilities,

tccarnotir.e and Rolling -Stock- Iender irlo. KRC/PLM1'0Q9E3-14

4.3 Etluiprnerrt and Facilities

1t?

staterj in Schedule 3 for u1.e by ihe C,onsortium ldembers for as

(ong as may be necessary for . the per{ormance of the

l-r..ns,:;rtium's Consqltancy Sen/ices,

ft:rijpnrent provided bt the Leader Member for the use of the

l.-iniartfum 
'idember 

shatt be the property of [he Con5oftium and

.ii,ail be so rnarked. Upon (olnptetjcn or terrnination of the
'- .-,r,.sur iium's ConsuttancY Services the lon-s,lrtiurn &{ernber shalt

!r.irnish r.o ihe Leader Mentber itrventories r-'i the equipment' and

r-iisi.rc',se of tlre same/or returned ;is rJirer-ted try the Leader

i,rrerilber.

5.0 LiatrilitY

lndern;ri f,v tty Consci-tiuti: l*tembe

Tlie Canscft1itrn ,,'{emt-]er shatl inden.mity th.q otlre.r t'demtrers against each

anii every i.i,rbility c,irich the Conscrtjum may ir.cur to Efty other person

wiratsoeve.r and ag.a.in-+l. the advErse effects cf ilti r-iairns. irrtuding clairns

by ;:ubtir;ithiril pir:;er io the extent that tiie same arise Es a resute cli

tire il.o;rsor'liur:-r ,ciember's braach cf the sen'ices-

5,t

5.? iiriai'ic.iet Lirli t of Corn perrsation

Ilrr: [jrr;rrr'-:aI l.inrrt cf r:.ou-1,-rr:,n';i.tLi*n limil tre E](r'rfrrlr?d by tlrnrtitlor$ as set

$rri i1 Silrrr.jutrt 5 $f this nireernr:ni.- --Ihe Clrn:,or1.iurr Mr.:rnher shall. bear

tirr: r.sltili,i*Spo6siitil.itir,'s,.:nd r:bLig.eli*n lnrn'rrrc-ls t.hre {-r::lsort'iurn, as the
( .i)ii!{ir { il.li-rl ;l.lal i iravt i ir-'i;,i l ; is ti l l' f iir,'rrt -

:,1 Li.:bility i'or P;rtartt"s and CopYrights

l'lr e [..r.rn:,-.'it'i t:nr ArrernLx:l' stra ii t'rl li,aldl': ltrr ;igty

pirivi-;iorrr o.r' l'iqhl:t tr-ri' ltiirtJ r.l,rttiss rt.l' t'espect'
r-o1:r;r'iqfri:; iliri;dlrcer.l ;ri i'ks.llrmfrtts l.rrtl;iale*-i {.ty' I'i'il-r'l-

vio[atriclnr of Legal
o{ paie..,n[s ;uvJ/r:r

6.0 Susp,ension asld Terrninaticn

6- { l'errn;iaalioii of fdaim rtgreament

It fhe Mari{l Aqs.4:e$eeftil is terrtrjrril,sd -ox it ffr+ eilgagefl}'*Ix[ $f tiTe l-eadei-

ftAe.{htr+r il t.erlnirrated by eit}uer trhe- [..r:arler ]f,ernher' {rt' I[ue' C{ien{- in

atrordanr:e with the trovisions of the ,$aill .tlgreefneritn itl}F.i-l the !-earier

h{ernter rnay at ariy tiqm thereaf,ter terrnlnate l'}ris Agreement {trtdtwitfi

by nof.ice f-*r tfw: L$ru;ortllsrn 'ltefirber' lJpurr recelpt ci stlrh rt-etic'e' ti]€

C+nr:nr-tiuirr AAe6ber rl'latl take irornsdiate :;[epr tr: hrir.g tl*e ser-vites to a

ct6se and to reriur:e ey,perlditute to th{: mlnlmtutlr"' -Ite 
ef-fe<tivc" riate o}

.!
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foos+ftancy Setvices Jar Desgn Eeurew ond Canstruction Superviionfor the Constructtcn at'Standard

Gouge frqilwoy from Mombsss to Nairabi, Kenya ond Proturementaild lnnalfetion of Facilities,

Locomotive and RaEi'rig Stock-'tend er No. KRC/P[MI009/13-14

t'
I

I

I

termination of this A.greernent sha[[ ,be ]0 days after
notice by the Consortium lvtember, unless sorfte other

receipt of such
shorLer or longer

the Consortiumand

3@

.:..11,v<;rii
-: I i:--,..

Member.

6.7 Termination for Breach

6.3

6-7.1 ln the event of any breach by .the consortium &tember of its
obl.igitions under this Agreenrent, which the Consortium Membe1

shatt, fait to remedy within thirty (30) days after receiving netice
from the Leader lvtember specifying the breach and requii-ing its
remedy,' then the Leader /rdember lnay at' any tin're thereafter
ternrinate this Agreement forthwith by notice to the Consortium
Menrber

6.7.7 ln the event of any breach by the Leader &tember of the
obtigaticns under this Agreement, r.**hich the Leader Meraben' shatl
fait to remedy within tlrirty (30) days after receiving notice frorrr
the Consortium Member specifying the breach and . requiring its
remedy, then the Consoi-tium Member may at any tirile thereafter
terminate this Agreernent forthwith by notice tc1 the Leader
Member.

Changed Circumstances

lf circumstances arise f or whictl the Consortium rtiernber is not
responsibte alrd whfch make it inrpmsiirle for hini to pericrm in urhcrfte or
in paft. the Services in acccrda*ce with the f-gree:nent, he sftali
promptLy dispatch a notice to the LeaCer Member irl wntir:g-

ln ihese cirqumstances, ii' Certaiij Setviceg have t'.: be strspended, the
time for their comp[etion sha[{ he e.vterrded untiL the c'ircumstances tlo
longer afli,ty, pius a reasonabie perioC tr: he nrtrlit*;.tiy aq.rr:ed b,ut not
axceading one nionth for resuntpiioi'l tlf'ttseri.

if tire speed cf perlot-ming cer.Ia{n Su:rvir-e; has io be ;'e-,r!uoi:,e"-1, the f-im,e

fcu' thEir compteticn shatt tre extenr.tred by ttte L.eadev' ltlesrh'en ar may l.m
rnade necessary hy t.he circurnsterlces-

6-4 lntitf.orneni. clf Cott;ctl-i.iu;n A{.,erlLrc-f L""l}ill] Terir'rr;r1aiiglt

Llpcr te:-rninatisn of this dgreei'nwit urmier Clause 6- l. Sub-c.lause 6.f . i,
frr p$si:ptltlerfient tll' the Constlltalx-y 9ea't,a-ces a.q':r{t'r tllat*e S.3, anrJ

st&je.rt ta th.* ohiigatiorr rrf thE CculsorliLan rvlssrdaer to retSr:tc:

exp.nrliture to a m;ninii!m., sf--s :.ta{e-cl ia.t Ctram;s 6.I, th*i: {-ctt*-'x:rfitoni

f,{embei-:;hat[ ile r:nlitle.d to [-'s patd:

atl afiNunts which Bre due to iaL rmder tJri:s Agreemeriit iP [.o i.i'*e

effective d.:te af sl"ich ternli:lation cr 5lrffi[p'o*errtt=n{., lg-\s t!tt:
a{ttcL0{}ts previr:rsly paid {n tile {-loixerijurl fr{r:lttbsr ir:r t:etl}r:ct ot'

ihenr as sr-iptri.atr.:C !n thE fr{airr /igrt:errir-1flt .
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C o n su fto ncy Servrces Fr Aesbn Revrew and canstructian Supervr'srbn for the construction af Staadard

Gauge RoitwoY from Monnb'@su lb Mairobr, Kenya aad Procurement add lnstallation of Focilities,

locomoi\re end Rolting stock- Te nder No. KRC/P[M/009/13-14

aLt costs incidentat to the' orderty termination of the Comuttancy

6.5

7.4 ExceptionaI Services

Upon the occurrence of circumstances desci-ibed in Ctause 6'3 or

abandonment or suspension or resumption o{ Services of upon

termination of the ccnsortium Agreement otherwise than under the

provisions of Ctause 5.2.7, alry necessary work or exPense by the

tonsorLium A4ember extra to the Normal. and Additional Services shatl' be

iigarded as Exceptional Services'

The 'performance of Exceptiona[ Services shat[. entitte the ConsortiLtsEl

Member to extra time necessary for their penfonnance and to payiE$emt

for performing them, subject to the Leader Members' prior approvat.

7.1

8.0 Arbitratiort

8.{ Arbitration Procedures

Any dispute arising between the Leader AAernber and the Consortium

lAember in c-onnection with or arising out of ttris Agreement whic['l canmot.

be an-licably resolved ktrrus:n ll-,em fn ac..,ordattce with the terrns of this

Agreement shau. be set-tteel by arbitratiorr in ac-condance witlt f-he rutes

stated tn Schedcrte t.

8.2 ,&rryard Enforcernen'c

_ludgrnent uporr thre al.,,ar,i rencier.=d in a,.ly arbit.narion pu'cceetfinr:gs Erla\.f

be ent€,ie<J in apy court. havimg jurisdrct:isTr hv either the [--q:ader j[ emhe'c'

cr the C.onsortiurn Lten-rher or appttca8.'iori rnay Lre nuade to sttctl c-otrt for

a jurliciat acceptance of the award and an nrder for enf,ctrcE^rnen( (ls the

c..rs.e lnay he).

GeneraI Obtigations on Termination

Termination of this Aqreement howsoever arising shatt be without
prejudice to the rights aird rernedies of either Member in retation to any

n"gtig"".., omission or defaul.t of the other, prior to such termination'

,..:I(m.:.;i-.. EF

(.-;;r

8.3

8.4

CopyrigFtt

Cg6ryright irr tir,: r.rork prcrctrrcc<l lry thci (.onstirtiulrr Mernhtr':;halt rerr$ain

veste<i with tjrr: Ctiettt.

Conti nut ng Otrliq.r tions

6t
! ["r"tt{
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|,j()t/At,i |,/t L)r)r!
al at 1,9

i{



:
I

I
I

;

I

I

lr Consultancy Ssruices for Design Review aad Construction Superuision lor the Conrtruction of *ondard
Gauge Railway from Momhas to Naimhi, Kenya and Procurement ond lnstallotlan of kcilities,

Any reference to arbitration shatt not retieve either Member lfrom any
Liabitity for the due and punctual performance of its obl,igatiom under
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Consultancy Servliesfor Design Review qnd Cnnsttuction Supervrirort/or tAe Ooortrractrbo alf Stondold

GauEe &or'hareyfrora Momhosa to Noirobj, Kenya and Procuremefttendlnstflllotoenof Faolitr'es,

Locarnotive and Rolling Stock- Iender ruo. KRC/PLM/009/13-L4

Schedute - t

,.
F"

Project and Agreement Particutars

CLAUSE 1.,t

I.-.I.AUSE 2,1

Ci-rltliiE 7.2

The Client is Kenya Railway Corporation

The Consuttancy services are for Const-lltamcy Services felr
Design Review aatd Constnuction Supervision for the
Constrtsction of Stamdard Gauge Railway from juAofinhas-a 8o

Nairobi, Kenya arid Frocurermerit and 0ms€afltatton of
Facitities, !-ococnotive and Rc([iuq Stock- T'emden 8{o"

KRC/PIlA/009113-14

The Services wlaich are to be protided to tte Clteatt by 6ne

Consortium in connectian with the Froject are:

Consultamcy Senvices for Design Rerdqs amd Cottsto'ucttoon'

Supervfsion for tfie Constnuction of Stamdard Gauge
ftailway from ]So,ttthasa to Na6rohfr, Keotya ac]d

Frocurernent and fnstafl(afrion of Faci06fcres, Lisconno€tve

and Rol[ing Stock- Tegrdes' h{o. FtRC/Ft}A/0091X3-X"4

The C-ountry r*trere the Projc'ct is located is Kerlya.

Comrnencernent and Completion

Ttrc Coruoltiurn siia{X. cor-rurle,n{e [fte Ccxmultancy Seorices arl"

the t-irr,re and s&ages they harre i-reero pretgtacnilro(f hlr item of
services iri t.i*e Adain Agreermeot..

Iv't *in Jrrqreernerot

ftefer Cr:rntnar-t fur Consa-lttar"tcy $ervic.es ciaf.ed and siErue"J ern

J''1. June LO14 Lret*rcx.:n ttle Kemya Raitw-ay CosXt€6'at1on (t$ne

"C lient " I artd T5O[ /AP EC/LDO!\I Coe'lsortiutis't -

ct-A.tJ!;t t.l I-angl t"rges arrd L-e;trr

-l-[re 
i..anguilge of [i:e Agreernelr!: ::hal-8 [:e Ertq[i:;h

l'he t..a,rv. rvlritJr i:; [:r: agi6;ly t'o thil /i.qreeericrtt, sha([ hc: t]ie
laws af i.he P.epubtit. tlf Ker-rola.
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Consulfanqy Services 1ar Design Review ond bn*ruction Supervisiaa lor the &nslructian of Standord

Gouge Rctihloy from Mombass ta Ntirobi. Kenyo ond Pracurementand lnstqilation of Focilfries,

tocamative md Rolling Stock-Tender No.

(LAUsE 2.3 Ilotices

receipt of notices under the.Agreement shatl be the
fr:ttnwing:

-for l-eader /vtbmber A4r Gao Songdong,

Leader Member Representative

for Consr:rtium Metnber: Eng. .Janres M.. Karanja, ld.anaging
Director r:rf .\PEC Consortium Ltd-

\
iii

:?\

- for Cr:nsortiurn Mentber: Arch. J- E-

Director of
O. Ndong, lvtanaging

Edon ConsuLtants

I
!

J

[.L].USE i.5

CLAU5E 4.1

CL.A,UI;E "1.7.

r-!.{Ii(lt-.r' .a

,-.1 ,tl.l lii_ tl. I

lnternational LfC

The Consortil-rm lvlember's liepreseniative shatl be Eng. J 
^[.Karanja'Ihe Conscrtium i{emtrer's Repr*senktive shall be Arch. J.

E. O. l'ldong

Ihe l-eader iltemtrer's Rep''rgs.t,t.tit. shall be fitr Gao
Songdong

Payrnent

As l';,:r tll.ruse 4.2.J arrd Schedult' 5 arrrj 5.1 attached.

l)ur.:tjotr of Liabi{ity

Jl-re i.x.iri{}il wrlhin vrhich 1:rore*l,ling'; rnay i:e issted sllail tm
in ;rr..cr.rrdar',{::t r,,itl'r Ketryart [-aw.

ulrhitrat'ion

n'ri't1r arnortr.ri:ion prrrcredilqt in acr.ordance witlr Claurc 8- t
shalL he in ar..r-ord;rnce wih if!€] r*ain rrrg:eernerrt-
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Consultuncy Servrcesfor Desigo Reutew and Constructlon Supervrk'on focthe Constructrbn of Stane/ard

Gtuge Roilwoy from Mambase b Nairobi, Renyo ond Prcrcurement ond Installation of Focilitres.

Locamative ond Rotliag Stock- Tender tro. KRC/PLM/oOg/fS-fq

Schedule - 2

Scope and Programme of the Lonsuttancy Sen ices

The services to. be provided by the Consortiwn shall conform to the

requirement of the ir\ain Agreement. These include, as and when necessary!

providing Lacat and InternationaI Professional Staff and Supporting Staff who

shal.t render necessary seryices as required under this project to the futt

satis,faction of the Ctient. tn addition, these inclurJe, as and vthen required,

proviCing equipments, which shalt render necessaty senrlces as required under

this project tc the fu[.t satisfaction of the Client. The scdpe of services as per

tlp Main Agreernent shal,l be considered as the maximunn rrrork to be carried

out by the Coniortium. Any extension of scope shal.t be accepted and carried

orJt by the Consortit-lnn at a separate cost to he rnutuaLty agreed upon by and

between the l-eader ]rlember and Consortium Menlber- However, any work

carried out by the Cclnsortium &ternber, contimgent upon the scope of the work

in the Main Agreernent'shatl not be seParately paid for.

The progrannrne. of work fon the Consortium shatt ble that as set out ?n the ldaih

Agneement. Ttre Conscg-tium :hatt, however, con-rpty with any modification tlut
becomes necessary to the prograrnme dunng the inceptio:r Report stage and

also du"rring l.ater part of t.l-re services.
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Consutttnqr Sentices for Deiign Rrlidew ond Caadruction Supervision for the Constructian

Gduge Railwoy ltom trtomhosa to Nsirobi, Kenyo and Pracurement ond tnstallction oJ

Lacomative and Rolling Stock- Te nder lrlo. KRC/PLM/0O9113-14

Schedule - 3

al Standard
FacilUes,

Facilities and Equipment to be provided by Leader Mem ber

'i:,ffi::1:.SI'
tl-

The Leader Member shatl facititate provision to the Consortium Menrber the

necessary facil.ities and equipment, if and when obtained from the Client and

Engineering Procurement Comtruction (EPC) contractor, as atso atl reports and

documentation from various sources. The Consortium Member stratL use these

for the purpose of the project work and return the same to the Consortium in

the sarne condition on conptetiotr of their Services-
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Consultancy gmices for Desiqn fleview and Cnnstruction Superuisrbnfor the Consbaciion of Stondaid

Gauge Rcilwoy from Mombqs to Nairobi, Kenyo dnd Procurement dnd lnnalirrl.ion of Fqcifrtes,
loconptr've ond Rolling Stock- Ienderruo. KRC/Pi M/0O9/13-14

Schedul,e - 4

Payment Schedule

As per the provisions in Lhe lvlain Agreement
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Consulto ncy Seruices fur Deslgn Review ond Construcliba Supervisrb n fot the conStructioo of Stondord

Ga uge Railway from Mambaso to Noirobi, Kenya ond Prti€urement dnd lnstaltotion af Fociltties,

Locomotive ond Rolling stock- Tender firo. KRC/PLM l$09l,,3'14

Schedule - 5

,,,1 :S-,8i.itw

:. :.k!ll,
,, ,'Sl#

paymerrt to .the Consortium Member shatt become due at the same stages and'

intervats as indibated in the Atain . Agreernent fqr Payment to the Leader

Member. The Consortium Member shatt raise their.'invoices at these stages for

their services and the Leader Member, after checking their c'orrectness, shatl

incorporate relevant information in their invoices to the Client for payment-

The Leader A{ember witt indicate in the invoices that the Ctient pays the

Consorttum Mernber directLy by indicating tt1g atmount payabte and the

associated tax in the name of the Consortitrm Mem"lben-

J*e-Ir5I)uAP€'lECrolt tB trt 1.9
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